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Preface to the Eighth Edition 


This massive new edition of Black's Law Dictionary continues the under- 
taking begun by Henry Campbell Black in 1891: to marshal legal terms to 
the fullest possible extent and to define them accurately. But more than 
that, it continues the effort begun with the seventh edition: to follow estab- 
lished lexicographic principles in selecting headwords and in phrasing def- 
initions, to provide easy-to-follow pronunciations, and to raise the level of 
scholarship through serious research and careful reassessment.' 


The terminology in several fields of law now finds greater coverage in 
the book than ever before. Specialists generously improved our treatment 
of terms in admiralty (Michael F. Sturley), contracts (E. Allan Farnsworth), 
criminal law (Stephen A. Saltzburg, Robert Weisberg), ecclesiastical law 
(R.H. Helmholz), family law (Lucy S. McGough, Janice M. Rosa), federal 
agencies (Joseph F. Spaniol Jr.), international law (Thomas Buergenthal), 
Louisiana law (Saul Litvinoff, Symeon Symeonides, A.N. Yiannopoulos), oil 
and gas law (John S. Lowe), parliamentary law (Brian Melendez), Roman 
law (Tony Honoré, Ernest Metzger, O.F. Robinson), and Scots law (O.F. 
Robinson, David Walker). 


Beyond those specialized reviews, however, a newly created panel of 
academicians reviewed the entire alphabetical span of the book. That way, 
the entire text received thorough scrutiny by many of the best legal minds 
in the world. Entries have been updated and expanded to reflect both con- 
temporary and historical usage. I am much indebted to everyone on the 
panel (see p. v). 

Many intellectual-property lawyers reviewed and commented on the 
terms in their field: Ray Aust, David L. Cargille, Li Chin, Jonathan A. 
Darcy, Michael J. Dimino, Herbert J. Hammond, Karen G. Horowitz, 
Audrey E. Klein, Nanda P.B.A. Kumar, Jeff Mode, Eric Myers, Todd A. 
Norton, Michael A. Papalas, Tracy L. Reilly, and Eric Sofir. Special thanks 
go to Herbert J. Hammond, who expertly drafted many entries for intel- 
lectual property. 

The first two appendixes have been greatly amplified. Kurt Adamson 
of the Underwood Law Library at Southern Methodist University skillfully 
prepared the table of abbreviations found in Appendix A. The legal max- 
ims in Appendix B were scrutinized and corrected by Professors Honoré 
and Walker. The maxims have been amended and supplemented to such a 
degree that the result can probably be called the most exhaustive and au- 
thoritative collection to be found anywhere. 


For the first time, Black’s Law Dictionary contains citations that stay cur- 
rent: with a massive undertaking by the key-number classification team at 
West, I’ve added more than 10,000 citations to key numbers and to Corpus 
Juris Secundum — a significant aid to research. My special thanks to Robin 
' See generally Bryan A. Garner, Legal Lexicography: A View from the Front Lines, 6 Green 

Bag 2d 151 (2003). 
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Gernandt, who spearheaded the effort, along with his many colleagues: Jill 
Bergquist, Kara Boucher, Barbara Bozonic, David Brueggemann, Kevin 
Callahan, Dan Dabney, Lynn Dale, Lisa Dittmann, Robert Dodd, Wayue 
Foster, Valerie Garber, Phil Geller, Gerald Gross, Craig Gustafson, Nancy 
Johnson, Charles Kloos, Nicholas Koster, Jana Kramer, Patricia Larson, 
Jeltrey Locke, Richard Mattson, Timothy Nornes, Joel Nurre, Frederick 
Steimann, James Veulek and Linda Watts. Three who did an extraordi- 
nary amount of this highly skilled work merit double mention: Robin Ger- 
nandt, Phil Geller, and Lisa Ditumann. 


Several splendid lawyers helped edit the manuscript in the final 
months, often working nights and weekends. My thanks to Julie Bufling- 
ton, Beverly Ray Burlingame, Nicole Gambrell, and Ann Schwing. Oth- 
ers — namely, Jordan Cherrick, Charles Dewey Cole Jr., Margaret 1. Lyte, 
Luke S. Putman, and Scott Patrick Stolley — generously took on the task of 
reviewing batches of new entries. They all made the book better than it 
otherwise would have been. 


In the final stages of preparing the manuscript, Mayuca Salazar and 
Liliana Taboada, two learned lawyers froin Monterrey, Mexico, helpfully 
reviewed the several Spanish-law terms that appear here. 


In the last few days before the manuscript went to the printer, several 
Minneapolis-area lawyers volunteeied to proofread batches of manuscript. 
My thanks to Catherine Berryman, Vanya S. Hogen, Seth J.S. Leventhal. 
Michael A. Stanchfield, and Edward T. Wahl. They all made valuable con- 
tributions. 


As in the past, the business side of producing the dictionary ran 
smoothly. At West, Doug Powell, Pamela Siege Chandler, and Louis H. 
Higgins all provided important support. Timothy L. Payne of West 
painstakingly shepherded the book through production. At LawProse, 
Inc., Pan Garner once again enabled the lexicographers to work without 
an administrative worry. » 


Many others have contributed to the book in one way or another: 
Angee Calvert, Edwin Carawan, Caroline B. Garner, Harris L. Hartz, Don- 
ald F. Hawbaker, Cynde L. Horne, Thomas B. Lemann, Karen Magnuson, 
R. Eric Nielsen, Alison Parker, Wanda Raiford, Patrick M. Ryan, David W. 
Schultz, Andre Stipanovic, and Christina E. Wilson. As in the seventh edi- 
tion, we had the benefit of Charles Harrington Elster’s excellent pronunci- 
ations. 


Finally, I thank my two assistant editors, Tiger Jackson and Jeff New- 
man, who worked closely with me for several years to produce this much- 
amplified eighth edition. 


Bryan A. Garner 
Dallas, Texas 
February 2004 
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Preface to the Seventh Edition 


When Henry Campbell Black published the first edition of Black's Law 
Dictionary back in 1891, the Oxford English Dictionary had not yet been com- 
pleted. Nor was the OED finished when Black prepared his second edition 
in 1910. By today’s standards, the “gentle art of lexicography,”' as it has 
been called, was yet to experience the tremendous dictionary-making de- 
velopments that the 20th century had in store, the highlights being the 
OED (1928), Webster’s Second (1934), Webster's Third (1961), and the second 
edition of the OED (1989). Largely through the influence of these major 
works, dictionaries today are much better than they used to be. 


Legal scholarship has also made tremendous strides — even in de- 
scribing pre-19th-century law. The great legal historians Pollock, Maitland, 
and Holdsworth had not yet produced their monumental works when 
Black put out the first edition. Our understanding of Roman law is better 
today than it was a century ago. Our understanding of feudal law is much 
better. Meanwhile, our precedent-based system still has not entirely es- 
caped the influence of Roman and feudal law. 


At the same time, modern law hurtlés headlong into decade after 
decade of new statutes, new doctrines, and new tripartite tests. The 
world — as well as the law that tries to govern it — is changing at a dizzy- 
ing pace. If you want evidence of this change, look inside for the hundreds 
of new entries such as cyberstalkinz, jurimetrics, parental kidnapping, quid pro 
quo sexual harassment, reproductive rights, and viatical settlement. 

Given all these developments — both in lexicography and in law — it 
is hardly surprising that, bv the cnd of the 20th century, Black's Law Dictto- 
nary had come to need a major overhaul. This edition is the result of that 
effort. 


New Features in the Seventh Edition 


Significant strides have been made both in modernizing this edition 
and in improving its historical ‘depth. The editors’ goal was to make it at 
once the most scholarly and the most practical edition ever published. 
More than 4,500 entries in the book are entirely new. (Some of the new en- 
tries are surprising: previous editions had omitted some commonplace 
terms such as act of Congress, circuit judge, motion for summary judgment, senalo- 
rial courtesy, and sidebar comment.) Of the remaining 20,000 entries, all have 
been thoroughly revised: sharpened and tightened. 


Aside from the thousands of new entries and subentries, the differ- 
ences between earlier editions and this one are many. The headwords show 
whether a term should be uppercase or lowercase, roman or italic. The 


' Eric Partridge, The Gentle Art of Lexicograplhy, as Pursued and Experienced by an Addict 
(1963). 
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pronunciation symbols are easy to understand. For the first time ever, ety- 
mologies systematically appear. Senses of words are analytically broken 
down and given numbers — as never before. Definitions are clearer than 
ever (though the battle for clarity, when the subject is feudal law, can never 
be completely won). Bullets now appear within definitions to help difleren- 
tiate definitional information (before the bullet) from encyclopedic infor- 
mation (after the bullet). More than 2,000 newly added quotations from 
some 400 important works of Anglo-American legal scholarship appear 
throughout the text to help convey the nuances of the legal vocabulary. 
(More about these in a moment.) ‘The 2,200 legal maxims (mostly Latin) 
are conveniently collected in an appendix, instead of cluttering the main 
lexicon. In addition, my colleagues and I have: 


° Attempted a thorough marshaling of the language of the law from 
original sources. 


¢ Examined the writings of specialist scholars rather than looking 
only at judicial decisions. 


* Considered entries entirely anew rather than merely accepting 
what previous editions have said. We have often checked Westlaw 
and other sources when trying to decide which of two competing 
forms now predominates in legal usage. 

° Imposed analytical rigor on entries by avoiding duplicative defini- 
tions and by cataloguing and numbering senses. 

¢ Ensured that specialized vocabularies are included — from bank- 
ruptcy to securities law, from legal realism to critical legal studies. 


This modern approach to legal lexicography is only a beginning. To 
its great credit, the West Group has now made the editing of Black's Law 
Dictionary, in its various editions, an ongoing project. This means that 
Black's, like all major dictionaries outside the law, will be a continuing work 
in progress. As the law continues its rapid evolution, Black's Law Dictionary 
will keep apace. 


The Inclusion of Scholarly Quotations 


In a novel feature, more than 2,000 quotations from icholarty works 
appear throughout the text to help round out the treatment of various 
terms. In selecting these quotations, my colleagues and 1 have sought a 
blend of characteristics: temporal and geographic range, aptness, and in- 
sight. Some scholars show great astuteness in discussing terminology — 
particularly Blackstone (English law), Glanville Williams (criminal law and 
jurisprudence), Rollin Perkins (criminal law), and Charles Alan Wright 
(federal procedure). Although Blackstone and Wright are well known to 
American lawyers, Williams and Perkins are not: their work deserves more 
widespread attention. 


The List of Works Cited (Appendix H) sets forth the 400-plus law- 
books cited in these pages. We have tried to locate the best scholarly discus- 
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_sions of legal terminology and to give snippets of them. In future editions, 


we intend to continue this practice, and we encourage readers to submit 
published quotations for this purpose. 


The Challenge of Legal Lexicography 


Law dictionaries have a centuries-old tradition of apologizing in ad- 
vance for errors and omissions. Some of the apologies are moving — espe- 
cially to one who understands the arduousness of lexicography — and a 
few border on the humorous: 


1607: “[IJf I have either omitted any hard word within my circuit, or set it 
downe not expounded, I give you good leave to impute the one to my 
negligence, the other to mine ignorance: and so commend these my 
paines to your best profit, and you unto God.” 


1670: “If I have sometimes committed a Jeofaile, or hunted Counter in any 
explication or Etymology, in so large a field of words, and stor'd with 
such variety of Game, it will be no wonder, and, I hope, will draw no 
censure upon me from the Ingenuous... . . [I]f I leave some words with 
a Quaere . . . to be resolved or corrected by the more learned; it is but 
what Cowell frequendy, and Spelman has sometimes done.”$ 


1732: “(Where there is such great Variety of Learning and abundant Quanti- 
ty of Nice Matter, with the utmost Care, there must be some Faults and 
Failings to be Pardon'd by the Reader.”* 


1839: “To those who are aware of the difficulties of the task, the author 
deems it unecessary to make any apology for the imperfections which 
may be found in the work. His object has been to be useful; if that has 
been accomplished in any degree, he will be amply rewarded for his 
labour; and he relies upon the generous liberality of the members of - 
the profession to overlook the errors which may have been committed 
in his endeavours to serve them.”> 


1848: “It is not without very considerable diffidence, that this Lexicon is sub- 
mitted to the indulgence of the Profession and the Public, for no man 
can be more conscious of the difficulties besetting such a subject — of 
the many requisites of the task — and above all, of the great discrepan- 
cy usually exhibited between what a book ought to be, and what it is — 
than the Author of the present undertaking.”® 


1859: “[T]he work is now submitted to the examination of the profession. 
That its execution has fallen far short of its design, is already but too 


2 John Cowell, The Interpreter 5 (1607). 

$ Thomas Blount, Nomo-Lexicon: A Law-Dictionary [n.p.] (1670). 
‘ Giles Jacob, A New Luw-Dictionary 4 (2d ed. 1732). 

5 John Bouvier, A Law Dictionary viii (1839). 


s oe Wharton, The Legal Lexicon, or Dictionary of Jurisprudence iii (1st Am. ed. 
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apparent to the author's own observation. Of the defects that may be 
discovered in its pages, some seem to be inseparable from the task of 
first compiling any matter of the kind from sources so numerous, and 
scattered over so wide a field.”” 


1874: “[Whithout craving the indulgence of the public, whdse servant he is, 
and to whom, therefore, if he serve up anything he should in all con- 
science serve up a proper dish, (the Author] is reluctant to acknow!l- 
edge that an unaccustomed feeling of diffidence has once or twice as- 
sailed him, lest his work should not prove so absolutely faultless or so 
generally useful as it has been his wish to make it.” 


In the first edition of this book (1891), Henry Campbell Black broke the 
tradition, boldly asserting the exhaustiveness of his work: 


“The dictionary now offered to the profession is the result of the author's en- 
deavor to prepare a concise and yet comprehensive book of definitions of the 
terms, phrases, and maxims used in American and English law and necessary 
to be understood by the working lawyer and judge, as well as those important 
to the student of legal history or comparative jurisprudence. . . . Of the most 
esteemed law dictionaries now in use, each will be found to contain a very con- 
siderable number of words not defined in any other. None is quite compre- 
hensive in itself. The author has made it his aim to include all these terms and 
phrases here, together with some not elsewhere defined.”® 


There is no lack of confidence expressed anywhere in his preface. 


Yet in putting forth this seventh edition, I confess that my feelings in- 
cline more to those of Black’s predecessors than to those of Black himself. 


A Lot of Help from Our Friends 


Diffidence, though, can lead to safeguards. And so it has in this work. 
I engaged several distinguished scholars who thoroughly vetted the entire 
manuscript: 


'* Tony Honoré, former holder of the Regius Professorship in Civil 
Law at Oxford University, and author of many important books, 
including Causation in the Law (with H.L.A. Hart). 


¢ Joseph F. Spaniol, Jr., former Clerk of the Supreme Court of the 
United States, whose wide-ranging experience includes decades of 
service in federal rulemaking as a consultant to the Standing Com- 
mittee on Rules of Practice and Procedure. 
¢ David M. Walker, former holder of the Regius Professorship in 
Law at Glasgow University, perhaps the most prolific legal writer 
- in the British Isles, and author of the renowned Oxford Companion 
to Law (1980). 


7 ‘Alexander M. Burrill, A Law Dictionary and Glossary xv (1859). 
8 Archibald Brown, A New Law Dictionary vi (1874). 
® Henry Campbell Black, A Dictionary of Law iii (1891). 
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Additionally, in about a third of the manuscript, we had the help of Hans 
‘W. Baade, holder of the Hugh Lamar Stone Chair in Civil Law at the Uni- 
versity of Texas. He is a comparativist of the first rank whose expertise 
ranges from domestic relations to international transactions to conflict of 
laws. 


On the editorial side, several of my colleagues at LawProse, Inc. played 
crucial roles. David W. Schultz, a seasoned editor who joined the Black’s 
team in 1995, was invaluable in producing both the pocket edition (which 
appeared in 1996) and this unabridged edition. His editorial judgments 
have improved every page. Lance A. Cooper, an aspiring legal historian, 
joined the team in 1997, working skillfully on thousands of entries for more 
than 18 months. Elizabeth C. Powell arrived in 1998, bringing with her a 
keen intellect, ten years of lawyerly experience, and an amazing capacity for 
hard work. All three — Schultz, Cooper, and Powell — are splendid lawyers 
who, not so long ago, never imagined they would one day be legal lexicog- 
raphers. Yet they learned dictionary-making as the best lexicographers do: 
on the job. And they've become quite accomplished. 


When it came to pronunciations, though, I knew we needed someone 
already expert in the art. This dictionary presents extraordinary challenges 
to a pronunciation editor, being full of Latin and French as well as Law 
Latin (the impure Latin of Renaissance lawyers) and Law French (the Nor- 
man French of medieval lawyers). Fortunately, Charles Harrington Elster of 
San Diego, an orthoepist with several excellent books to his credit, was will- 
ing to take on the task. He wisely guided us through the confusing..nazes of 
Anglo-Latin, the only type of Latin with a continuous tradition in Anglo- 
American law. Even if some of the pronunciations strike you at first as odd, 
you can be sure that there is sound authority for them. 


On translating Greek, Latin, and French, we had the benefit of many 


. scholars’ expertise. Professors Honoré and Walker supplied many of our 


etymologies. So did Edwin Carawan and Alison Parker, both of whom hold 
Ph.D.s in Classics; they examined all the maxims listed in Appendix: B rand 
supplied new translations and annotations for them. 


As the manuscript deadline approached, I asked 30 judges, lawyers, 
and academics — mostly practicing lawyers —to read and comment on a 
batch of 150 pages of manuscript each. All of them generously agreed. I am 
enormously grateful to each of these learned lawyers: 


Paul H. Anderson C. Kenneth Grosse 
Beverly Ray Burlingame Harris L. Harts 
Jordan B. Cherrick Molly H. Hatchell 
Charles Dewey Cole, Jr. Lynn N. Hughes 
Dana Fabe Susan L. Karamanian 
Stephen F. Fink Joseph Kimble 

Neal Goldfarb Edward J. Kionka 


XV 


PREFACE TO THE SEVENTH EDITION 


Harriet Lansing James L. Nelson 
Clyde D. Leland R. Eric Nielsen 
James K. Logan George C. Pratt 
Margaret I. Lyle sarol Marie Stapleton 
Kent N. Mastores Scott Patrick Stolley 
Lann G. McIntyre Randall M. Tietjen 
Paul G. McNamara Carla L. Wheeler 
John W. McReynolds Richard GC. Wydick 
Wayne Moore 


What I hadn't fully reckoned, when sending out batches of manuscript, 
was how challenging it would be to integrate more than 4,500 pages of 
lightly to heavily edited text. Evaluating and entering the edits into our 
database took three full-time lawyers the better part of six weeks. Fortu- 

- nately, Beverly Ray Burlingame of Dallas, an immensely talented editor 
and prodigiously hard worker, took time off from her busy law practice to 
help complete the project. She made huge contributions during the final 
stage. . 

But hers was not the only extraordinary act on behalf of the cause. 
During the final months, Michael L. Atchley of Dallas, upon learning of 
our deadline, began-sending us draft entries for several hundred terms 
that were missing from the sixth edition. His broad legal knowledge, as 
well as his natural aptitude for lexicography, showed in all his work. Then 
he gencrously read and commented on large stacks of manuscript. 


Several lawyers made important contributions beyond those I've al- 
ready described. Ann Taylor Schwing of Sacramento painstakingly culled 
through the 90 volumes of Words and Phrases for possible inclusions, and 
she read large portions of the manuscript. Elizabeth Sturdivant Kerr of 
Fort Worth contributed drafts of many entries for the letters E, H, and T, 
and she read much of the manuscript. Michelle D. Monse of Dallas con- 
tributed drafts of many L entries. Stephen W. Kotara of Dallas contributed 
to the letters F and G. Meanwhile, Terrence W. Kirk of Austin submitted 
many useful drafts of criminal-law definitions. 


As the work progressed, I occasionally ran queries by scholars in vari- 
ous legal specialties, and they all responded helpfully. Many thanks to J.H. 
_Baker, Peter Butt, Robert W. Hamilton, Herbert J. Hammond, Geoffrey C. 
Hazard, Jr., Gideon Kanner, Robert E. Keeton, John S. Lowe, Neil Mac- 
Cormick, Joseph W.’McKnight, Sir Robert Megarry, Richard A. Posner, 
William C. Powers, Jr., Thomas M. Reavley, Christoph Schreuer, Sir David 
Williams, and Charles Alan Wright. In a specialized review, Marc I. Stein- 
berg commented on the business-law terms throughout the book. 


Several universities provided significant assistance. While working on 
the project, I was an adjunct professor at Southern Methodist University 
School of Law. Meanwhile, I had stints as a visiting scholar at the Universi- 
ty of Glasgow (July 1996), under the sponsorship of Professor David M. 


Walker; at the University of Cambridge (July 1997), under the sponsorship 
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of Vice-Chancellor Emeritus Sir David Williams; and at the University of 
Salzburg (July 1998), under the sponsorship of Professors Wolfram Karl 
and Christoph Schreuer. I-used the libraries at each of those universities to 
good advantage. I also made good use of the renowned Tarlton Law Li- 
brary at the University of Texas (thanks to Professor Roy M. Mersky and 
his colleagues). And the entire Black's team constantly used the Underwood 
Law Library at Southern Methodist University (thanks to Professor Gail 
Daly and her colleagues). Also, I was able to carry out some research at the 
Langdell Law Library at Harvard University. To all of these libraries and 
their staffs, I am grateful for the cordial help they unfailingly gave. 


Professor Mersky helped in another notable way: he and several of his 
colleagues — Beth Youngdale, Marlyn Robinson, and Monika Szakasits — 
generously verified the accuracy of our List of Works Cited (Appendix H). 


Five research assistants — extraordinarily talented law students at 
Southern Methodist University School of Law — verified citations through- 
out the book. The editors are much indebted to Daniel Alexander, Julie 
Buffington, Nicole Schauf Gambrell, Peggy Glenn-Summitt, and Kenneth 
E. Shore. I especially thank Julie Buffington for organizing this team and 
ensuring the timely completion of a complex task. 


Karen Magnuson of Poruiand, who has worked on several of my other 
books, courageously proofread the entire 3,500-page single-spaced manu- 
script as we worked through the final draft. Her talents as a copyeditor and 
proofreader are, in my experience, unmatched. 


Many others contributed to the book in various ways: the late Alexan- 
der Black of Rochester began a reading program to gather illustrative quo- 
tations for our files; Thomas M. Fleming of Rochester continued that pro- 
gram for most of its duration; Caroline B. Garner of Dallas located 
historical legal terms in early dictionaries; E.N. Genovese of San Diego 
helped supply some foreign pronunciations; Tanya Glenn of Dallas typed 
the initial list of maxims; Michael Greenwald of Philadelphia helped on 
terms relating to the American Law Institute; and Tinh T. Nguyen of Dal- 
las, with unusual enthusiasm, carried out the tedious but necessary task of 
_ checking cross-references and alphabetization. 


While the project has been housed at LawProse, Inc. —as it will be 
through at least the next edition — Pan Garner, vice president of the com- 
pany, has handled its business operations with energy, enthusiasm, and 
care. This included, over several years, working with me to acquire one of 
the most comprehensive collections of law-related dictionaries anywhere to 
be found. This collection has been invaluable in our work. 

At the West Group, David J. Oliveiri, Doug Powell, John Perovich, and 
Brendan Bauer had the imagination and the forcefulness to make the book 
a reality. Their logistical support, not to mention their moral support, 
helped everyone involved in the project. In the production department, 
Kathy Walters worked wonders to produce the book within a tight dead- 
line. 
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PREFACE TO THE SEVENTH EDITION 


‘Tremendous amounts of talent and toil have gone into the making of 
this book. Yet the worries of early lexicographers have a haunting ring: 
this work might not prove as absolutely faultless as it has been my wish to 
mike it. If that turns out to be so, as it inevitably will, | can only hope that 
readers will recognize the genuine merits residing in these pages. 


Bryan A. Garner 


Dallas, ‘lexas 
June 1999 
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Guide to the Dictionary 


Alphabetization 


All headwords, including abbreviations, are alphabetized letter by let- 
ter, not word by word. Spaces, apostrophes, hyphens, virgules, and the 
like are ignored. An ampersand (&) is treated as if it were the word 
and. For example: 


Pan-American Convention 

P&L 

Panduit test 

per annum 

PIE ratio 

per capita 

percentage lease 

per diem 

peremptory 
Numerals included in headwords precede the letter “a” and are 
arranged in ascending numerical order: 


Rule 1L0b-5 
Rule 11 

rule absolute 
rulemaking 
rule of 72 
rule of 78 


A numeral at the beginning of a headword is alphabetized as if the 
numeral were spelled out: 


Eighth Amendment 
eight-hour law 

8-K 

ejection 


Commas break the letter-by-letter alphabetization if they are back- 
ward-looking (e.g., attorney, power of), but not if they are forward-look- 
ing (e.g., right, title, and interest). 
Pronunciations 
Boldface syllables receive primary stress: 

oligopoly (ol-3-gop-a-lee), n. 


If a word has more than one acceptable pronunciation, the preferred 
pronunciation appears first and the variant form after or: 


talesman (taylz-man or tay-leez-man). 
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A pronunciation of dubious standing is preceded by also: 
condition precedent (pra-seed-ant also pres-a-dant). 


For variably pronounced syllables, often only the changed syllables are 
included: 


ejusdem generis (ec-jas-dam jen-a-ris elso ee-joos- or ce-yoos-). 


Brackets in pronunciations indicate an optional sound: 
fiduciary (fi-d[y]oo-shee-er-ee), adj. 


For handy ‘reference, the pronunciation guide is located inside the 
front cover 


Etymologies 


The origins of most foreign words and phrases are given in brackets. 
By far the most frequent etymologies are “Latin” (i.e., classical Latin 
used during the Roman Empire) and “Law Latin” (i.e., che Anglicized 
Latin formerly used in legal documents and proceedings). Essentially, 
the Law Latin tag corresponds to what some dictionaries call Late Latin 
and others call Medieval Latin. Other languages of orig:n are listed as 
well, including French, Law French (i.e., medieval conmon-iaw 
French), Old English, Greek, German, and Dutch. 


Tags 
Two types of tags appear. First, there are usage tags: 


Hist. = historical; no longer current in law 
Archaic = old-fashioned and declining in use 
Rare = very infrequent in modern usage 
Slang = very informal 


Second, there are many subject-matter tags that identify the field of 
law that a particular term or sense belongs to (e.g., Antitrust, Commer- 
cial law, Insurance, and Wills & estates). Two of these tags deserve special 
mention. Roman law indicates a term that can be traced back to the 
legal system of the ancient Romans. Civil law indicates a term that is 
used in modern civil-law systems, including much of the law in 
Louisiana. 


Angle Brackets 
Contextual illustrations of a headword are given in angle brackets: 


avail, n. 1. Use or advantage <of little or no avail>. 2. (pl.) Profits or pro- 
ceeds, esp. from a sale of property <the avails of the trust fund>. 
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Bullets 


Bullets are used to separate definitional information (before the bullet) 
from information that is not purely definitional (after the bullet), such 
as encyclopedic information or usage notes. 


Cognate Forms 


This dictionary lists corresponding parts of speech. For example, 
under the definition of consultation, the corresponding verb (consult) 
and adjectives (consulting, consultative) are listed. 


If a cognate form applies to only one sense of a headword, that form is 
denoted as follows: 


enjoin, vb. 1. To legally prohibit or restrain by injunction <the company 
was enjoined from selling its stock>. [Cases: Injunction @ 1. C.J.S. 
Injunctions §§ 2-4, 12, 14, 22, 24, 166.] 2. To prescribe, mandate, or 
strongly encourage <the graduating class was enjoined to uphold the 
highest. professional standards>. — enjoinment (for sense 1), n. — 
enjoinder (for sense 2), n. 


Cross-references 
a. See 
The signal See is used in three ways. 


(1) To indicate that the definition is at another location in the dic- 
tionary: ‘ 


call loan. See LOAN. 
perpetuities, rule against. See RULE AGAINST PERPETUITIES. 
(2) To refer to closely related terms: 


nationalization, n. 1. The act of bringing an industry under gov- 
ernmental control or ownership. [Cases: International.Law © 
10.16. C.J.S. fnternational Law § 35.) 2. The act of giving a person 
the status of a citizen. See NATURALIZATION. [Cases: Aliens @ 60-70. 
CJ.S. Aliens §§ 276-315, 326.] 


cognovit (kog-noh-vit). [Latin “the person has conceded (a debt or 
an action)"] An acknowledgment of debt or liability in the form of 
a confessed judgment. @ Formerly, credit contracts often included 
a cognovit clause in which consumers agreed in advance that, if 
they were sued for nonpayment, they had relinquished any right 
to be notified of court hearings — but such clauses are generally 
illegal today. See confession of judgment under JUDGMENT. 


(3) To refer to a synonymous subentry: 


binding instruction. See mandatory instruction under JURY INSTRUC- 
‘TION. 
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b. Cf. 


Cf. is used to refer to related but contrastable terms: 


Gallagher agreement. A contract that gives one codefendant the 
right to settle with the plaintiff for a fixed sum at any time during 
trial and that guarantees payment of the sum regardless of the 
trial’s outcome. City of Tucson v. Gallagher, 493 P.2d 1197 (Ariz. 
3972). Cf. MARY CARTER AGREEMENT. 


false imprisonment. A restraint of a person in a bounded area 
without justification or consent. e@ False imprisonment is a com- 
mon-law misdemeanor and a tort. It applies to private as well as 
governmental detention. Cf. false arrest under ARREST. [Cases: False 
Imprisonment @ 2.] ; 


c. Also termed 


The phrase also termed at the end of an entry signals a synony- 
meus word or phrase. Variations include also spelled, also written, 
and often shortened to. ° 


_ a, Terms with multiple senses 


If the cross-referenced term has multiple senses, the particular 
sense referred to is indicated in parentheses: 


light work. See work (1). 


rule day. See return day (3) under DAY. 


Citations 


To help dictionary users find the most current caselaw, thousands of 
entries contain bracketed pointers to West’s key-number system (pre- 
ceded by Cases) and to C.J.S., identifying the topics and sections rele- 
vant to the definition: 


ready, willing, and able. (Of a prospective buyer) legally and financially 
capable of consummating a purchase. (Cases: Brokers # 54; Specific Per- 
formance @ 87. C.J.S. Brokers §§ 152-154; Specific Performance §§ 104, 
106-107, 109.] 


There may be a set of different citations for different senses of a term: 


abatement @-bayt-mant), n. 1. The act of eliminating or nullifying 
<abatement of a nuisance> <abatement of a writ>. [C.J.S. Nuisances §§ 
86-89.] 2. The suspension or defeat of a pending action for a reason 
unrelated to the merits of the claim <the defendant sought abatement of 
the suit because of misnomer>. See plea in abatement under pLea. (Cases: 
Abatement and Revival # 58.) 
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Quotations 


The editors have selected quotations on the basis of aptness, insight, 
and clarity. Most quotations are included because they provide infor- 
mation or nuances that would not otherwise be available within the 
strict confines of a traditional definition. Quotations are set off in 
smaller, sans serif type: 


discovery abuse. 1. The misuse of the discovery process, esp. by making 
overbroad requests for information that is unnecessary or beyond the 
scope of permissible disclosure or by conducting discovery for an 
improper purpose. (Cases: Federal Civil Procedure # 1261, 1278; Pre- 
trial Procedure @ 28. C.J.S, Discovery §§ 2, 6-7, 21.] 

“The term ‘discovery abuse’ has been used as if It were a single replat but it 


-Inctudes several different . Thus, ft is useful to subdivide ‘abuse’ into ‘misuse 
and ‘overuse.’ yang to as ‘misuse’ would include not only direct violation of 


but also more ‘ubtio e attempts to harass a: garb an op; etre ue ok are 
bBo outside the 


scope of di . By ‘overuse’ tor more earcehent Bers is necessary 
of appropriate to to the particular case. 2. “Overuse, in tum, can be wided into prab- 
lems of ‘depth’ and of ‘breadth,’ with * ’ referring to discovery that may be rele- 


vant but is simply excessive and ‘breadth’ referring to discovery requests that bie 
matters too far removed from the case.” Charles Alan Wright, The Law of 
Courts § 81, at 580 (Sth ed. 1994). 


Older quotations show what scholars have said about legal terminolo- 
gy at particular points in history. Some of the older quotations may 
not fully reflect current law. 


Subentries 


Many terms in this dictionary are collected by topic. For example, the 
different types of contracts, such as bilateral contract and gratuitous con- 
tract, are defined under the main term contract. (Cross-references in B 
and G will redirect the reader who looks up bilateral contract or gratu- 
ilous contract to contract.) If a term has more than one sense, then the 
corresponding subentries are placed under the appropriate sense of 
that term. 


Typefaces 

The typefaces used in this dictionary are mostly self-explanatory. For 
instance, all headwords, plurals, and cognate forms are in boldface 
type, and all subentries are italicized. As for headwords of foreign ori- 
gin, those that are fully naturalized are in boldface Roman type, while 
those that are not fully naturalized are in boldface italics. Generally, 
small caps are used with “See” and “Cf.” cross-references to main 
entries. Three other uses of small caps deserve special mention. 


a. Small caps refer to a synonymous headword. In the following exam- 
ple, the small caps suggest that you review the definition at contigu- 
ous for more information: 


adjoining. Touching; sharing a common boundary; CONTIGUOUS. — 
adjoin, vb. 
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b. Small caps also refer to the predominant form when it may be 
phrased or spelled in more than one way. For example, the follow- 
ing uses of small caps direct you to the entries at perjury and payor: 


false swearing. Sce PERJURY. 
payer. See PAYOR. 


c. Small caps also refer to the spelled-out form of abbreviations (the 
term is defined at the spelled-out headword, not the abbreviated 
form). For example: 


FDIC. abbr. FEDERAL DEPOSIT INSURANCE CORPORATION. 


Federal Deposit Insurance Corporation. A federal corporation that pro- 
tects bank and thrift deposits by insuring accounts up to $100,000, exam- 
ining banks that are not members of the Federal Reserve System, and liq- 
uidating failed institutions. @ It was established in 1933 and began 
insuring banks in 1934. — Abbr. FDIC. [Cases: Banks and Banking & 
501-508. C.J.S. Banks and Banking §§ 671-679, 682-696, 698-717.} 


13. Abbreviations 


For a list of abbreviations used within entries see p. xxv. For a list of 
abbreviations used within legal texts generally, see Appendix A. 


14. Latin Maxims 


The first six editions of Black’s Law Dictionary interspersed hundreds of 
legal maxims (full Latin or Law French sentences) within the main 
body of the dictionary, somewhat cluttering the main text. For greater 
convenience, a much fuller set of maxims was collected into an appen- 
dix in the seventh edition. Newly corrected and amplified, that collec- 
tion is now found in Appendix B. 
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abbr. 


sing. 
specif. 
usu. 
vb. 


List of Abbreviations 


"abbreviated as; abbreviation for 
adjective 
adverb 
British English 
circa 
capitalized 
(confer) compare with 
chapter . 
conjunction 
edition; editor 
(exempli gratia) for example 
especially - 
(et sequentes) and those (pages or sections) that follow 
from; derived from 
(idem) in the same work 
(id est) that is 
lowercase 
noun; note 
number 
paragraph 
plural 
pages 
past participle 
preposition 
part 
reprinted 
revised by; revision 
section 
singular 
specifically 
usually 
verb 
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a. 1. (usu. cap. & often ital.) A hypothetical person <A 
deeds Blackacre to B>. 2. [Latin] From; by; in; on; 
of; at. 3. [Law Latin] With. 4. (Law French} Of; at; 
to; for; in; with. 5. Securities. A letter used in a 
newspaper stock-transaction table to indicate that 
cash was paid during the hie in additior to regular 
dividends. 6. Securities. A letter used in a newspaper 
mutual-fund transaction table to indicate a yield that 
may include capital gains and losses as well as cur- 
rent interest. 7. (cap.) Securities. A letter used in a 
newspaper corporate earnings report to identify the 
American Stock Exchange as the primary market of 
a firm's common stock. 8. (cap.) Securities. An above- 
average grade given to a debt obligation by a rating 
agency. ® The grades, as ranked by Standard & 
Poor's, range from AAA (highest) down to CCC. The 
equivalent standards from Moody's are Aaa, Aa, A, 
Baa, and so on cath to C. 9, derbies insur < A 
rating assi in 's Register of Shipping to ships 
caysitiafed be in wane path roa, 10. abbr. ye 
versus. 11. (cap.) Hist. A scarlet letter worn as pun- 
ishment by 2 person convicted of adulteiy. 12. Ro- 
man flaw. An abbreviation for absolve written on 
wooden tablets by criminal-court judges to indicate a 
vote for acquittal. 18. Roman law. An abbreviation for 
antiquo ("for the old law”) written on wooden tablets 
by the participants in a popular assembly to indicate 
a vote against a proposed bill. 

A. abbr, ATLANTIC REPORTER. 

A.2d. abbr. See ATLANTIC REPORTER. 


AAA, abbr. 1. AMERICAN ARBITRATION ASSOCIATION. 2. 
AMERICAN ACCOUNTING ASSOCIATION. 3, AMERICAN ACADE- 
MY OF ACTUARIES. 4. AGRICULTURAL ADJUSTMENT ACT. 5. 
See accumulated-adjustinents account under ACCOUNT. 


AAC. abbr. ANNO ANTE CHRISTUM. 
AACN. abbr. ANNO ANTE CHRISTUM NATUM, 
AALS. abbr. ASSOCIATION OF AMERICAN LAW SCHOOLS. 


AARCC. abbr. Av-TERNATIVE AGRICULTURAL RESEARCH ANI) 
COMMERCIALIZATION CORPORATION. . 


AAU. abbr. Amendment to allege use. See TRADEMARK- 
APPLICATION AMENDMENT. 


@ aver et tener (ay ay-var (or ah ah-var] et ten-or). [Law 
French] To have and to hold. See HARENDUM CLAUSE. 


AB. abbr. See able-bodied seaman under SEAMAN. 

ab, prep. [Latin] From; by; of. 

ABA, abbr. 1. AMERICAN BAR ASSOCIATION. 2. AMERICAN 
HANKERS ASSOCIATION, 

abacinate (9-bas-a-nayt), vb. To blind (a person) by 
placing a red-hot iron or metal plate in front of the 
eyes. 

abaction (ab-ak-shan). See aBIGEATUS. 


| ab aetis (ab ak-tis), n. [Latin “in relation to proceed- 


ings"] Roman law. An officer responsible for public 
records (acta), registers, journals, or minutes; a court 
clerk; a notary. 


abactor (ab-ak-tar or -tor). See aBIGEUS. 


ab agendo (ab a-jen-doh), adj. [Latin] Unable to act; 
shar acitated for business or transactions of any 
ind. 


abalienation (ab-ayl-ve-nay-shen), n. [fr. Latin abalie- 
nare “to alienate] Civil law. The transfer of an 
interest in or tide to property; ALIENATION (2). @ In 
Roman law, the term was abalienatio (“a perfect 
conveyance from one Roman citizen to another”), 
— was anglicized to abalienation. — abalienate, 


abamita (o-bam-a-ta). [Latin] Civil law. A great-great- 
great-aunt. 


abandoned application. Patents €@ trademarks. An appli- 
cation removed from the U.S. Patent and Trade- 
mark Office docket of pending applications because 
the applicant (or the applicant's attorney or agent of 
record) filed an express notice of abandonment, 
failed to take appropriate action at some stage in the 
prosecution of a rai iat application within 
the time specified by the PTO rules (or because the 
statutory period expired for a provisional applica- 
tion), or failed to pay the issue fee. @ Abandonment 
of a patent or trademark application does not auto- 
matically result in abandonment of the invention or 
the mark. Cf. ABANDONED INVENTION: ABANDONED MARK. 


abandoned experiment. Patents. An unsuccessful at- 
tempt to reduce an invention to practice. @ Unless it 
is publicly known, an abandoned experiment does 
not qualify as prior art under § 102 of the Patent 
Act, so it does not bar future patents. 


abandoned invention. See INVENTION. 


abandoned mark. See abandoned trademark under 
TRADEMARK. 


abandoned property. See PROPERTY. 


abandoned, suppressed, or concealed, adj. Patents. 
Intentionally or accidentally hidden from public no- 
tice, not reduced to practice, or not patented. © 
Another person's earlier invention will not be con- 
sidered prior art if the first inventor abandoned the 
field to others or is held to have lost the right to 
‘aan by suppressing or concealing the invention. 
ut if the suppression or concealment occurred after 
the art became known to the public, then it still 
qualifies as po art. See MPEP § 2138.03. [Cases: 
Patents €=82. C.}.S. Patents §§ 114-118.] 


abandoned trademark. See TRADEMARK. 


abandonee 


abandonee (a-ban-da-nee). One to whom property 
rights are relinquished; one to whom something is 
formally or legally abandoned. 


abandonment, v. 1. ‘The relinquishing of a right or 
interest with the intention of never again claiming it. 
@ In the context of contracts for the sale of land, 
courts sometimes use the terme abandanment as if it 
were synonymous with rescission, but the two should 
be distinguished. An abandonment is merely one 
party’s acceptance of the situation that a nonper- 


forming party has caused. 2. Family law, The act of 


leaving a spouse or child willfully and without an 
intent to return. @ Child abandonment is grounds 
for termination of parental rights. Spousal abandon- 
ment is grounds for divorce. Cf. pisertion. (Cases: 
Divorce 37; Infants G°157. C.J.S. Divorce §§ 20, 
41) 
“The lines of distinction between abandonment and the 
many forms of child neglect are oficc. cot very clear so that 
failure to support or to care for a child may sometimes be 
characterized as abandonment and sometimes as neglect.” 
Homer H. Clark Jr., The Law of Domestic Relations in the 
United States § 20.6, at 895 (1988). 


abandonment of minor children. See NONSUPPORY, 


constructive abandonment. Sce constructive desertion 
under DESERTION, 


malicious abandonment. 1. ‘The desertion of a 
spouse without just cause. See criminal desertion 
under bisertiox. ‘Cases: Divorce €937. C.J.S. Di- 
vorce §§ 20, 41.) 2. See voluntary abandonment. 


voluntary abandonment. 1. As a ground for di- 
varce, a final departure without the consent of the 
other spouse, without sufficient reason, and with- 
out the intention to return. [Cases: Divorce €37. 
C.J.S. Divorre §§ 20, 41.) 2. In the law of adoption, 
a natural parent's willful act or course of conduct 
that implies a conscious disregard of or indiffer- 
ence to a child, as if no parental obligation exist- 
ed. — Also termed malicious abundonment. (Cases: 
Adoption ©7.4.] 


8. Criminal law. RENUNCIATION (3). 4. Bankruptcy. A 
trustee’s court-approved release of property that is 
burdensome or of inconsequential value to the es- 
tate, or the trustee's release of nonadministered 

roperty to the debtor when the case is closed. 
Cases: Bankruptcy @°3131-3137. C.J.S. Bankruptcy 
§§ 188—-189.] 5. Contracts. RESCISSION (2). 6. Insurance. 
An insured’s relinquishing of damaged or lost prop 
erty to the insurer as a constructive total loss. Cf. 
SALVAGE (2). (Cases: Insurance @°2236. C.J.S. Abate- 
ment and Revival §§ 135, 146, 148, 151-154.) 7. 
Trademarks. A mark owner's failure to maintain the 
mark's proper use in commerce or failure to main- 
tain its distinctive character. @ Abandonment is an 
aflirmative defense to an action for trademark in- 
fringement. — Also termed nonuse. (Cases: Trade 
Regulation 70. C.J.S. Trade-Marks, Trade-Names, 
and Unfair Competition §§ 217-218.) 8. ight 
Hist, An affirmative defense to a copyright-in eS 
ment claim governed by pre-1989 law, based on the 
author's general publication of the work without a 
copyright notice. [Cases: Copyrights and Intellectu- 
al Property €°50.1(4).] 9. Intellectual property. The 
loss of an inteilectual-property right, as by disuse, 
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neglect of formalities, or failure to pay a required. 


fée. 


abandonment by operation of law. See constructive 
abandonment. 


actual abandonment. 1. Patents. Intentional relin- 
phen of the right to patent protection, evi- 

enced, lor example, by more than mere inactivity 
or delay in filing the application. @ Actual aban- 
donment may be express or implied, but every 
reasonable doubt about intent will be resolved in 
the inventor's favor. (Cases: Patents C82. C.].S. 
Patents $$ 114-118.) 2. Trademarks. Intentional loss 
of trademark protection by discontinuing commer- 
cial use of the mark with the intention of not using 
it again. [Cases: Trade Regulation €=70. C.J.S. 
Trade-Marks, Trade-Names, arul Unfair Competition 
§§ 217-218.] 


constructive abandonment. 1. Patents. The closing 
of a patent-application prosecution by the U.S. 
Patent and Trademark Office when an applicant 
fails to respond to an office action within Me time 
allowed, usu. six months, or fails to pay an issue 
fee. @ If the delay was unintentional or unavoid- 
able, the application may be revived. (Cases: Pat- 
ents 107. C.J.S. Patents §§ 157-158.) 2. Patenis. 
Abandonment of an invention by operation of law 
regardless of the inventor's intention, such as 
when the inventor forfeits the right to patent by 
selling or offering to sell the invention or by 
describing it in a publication more than a year 
hefore seeking patent protection. 35 USCA § 102. 
(Cases: Patents 80. C.f.S. Patents §§ 105-106, 
108-11 1.] 3. Trademarks. An owner's loss of trade- 
mark protection, regardless of whether the mark is 
registered, bv allowing the mark to lose its distinc- 
tiveness, such us by letting the name become a 
generic term for that type of goods, or by other- 
wise failing to maintain the mark's distinctive char- 
acter. @ For example, licensing the use of the mark 
without retaining control over how it is used 
would result in constructive abandonment. — Also 
termed abandonment by ion of law. (Cases: 
Trade Regulation €76. C.J.S. Trade-Marks, Trade- 
Names, and Unfair Competition §§ 222-224.) 


express abandonment. Patents. An applicant's inten- 
tional and clear termination of a patent prosecu- 
tion. © An express abandonment must be made in 
a signed writing and received by the U.S. Patent 
and Trademark Office in time for the Office to act 
before the patent issues. Once an application is 
expressly abandoned, it cannot be revived, and the 
applicant cannot preclude the public from freely 
availing itself of the invention's benefits. Abandon- 
ment of a patent application does not result in 
abandonment of the invention. — Also termed 
formal abandonment. [Cases: Patents €>107. C.].S. 
Patents §§ 157-158.] ‘ 


formal abandonment. See express abandonment. 


implied abandonment. Patents. An inventor's failure 
to take steps to protect an invention, such as by 
failing to claim the invention when disclosed in a 
patent application or by permitting an application 
to be abandoned, esp. by failing to file an answer 
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to an office action within the time allowed. [Cases: 
Patents 7107. C.J.S. Patents §§ 157-158.] 


abandonment of contest. Patents. The withdrawal by a 
party from an interference contest. @ The abandon- 
ment of contest must be in writing. The contest is 
dissolved as to the abandoning party. (Cases: Patents 
@106(5). C.}.S. Patents § 166.) 


abandum (e-ban-dam), n. [Law Latin] Hist. A thing 
that has been forfeited. — Also spelled abandun; 
abandonum. 


“ab ante- (ab an-tee), adv. [Latin} Hist. Before; before- 


hand; in advance. — Also termed ab antecedente. 


ab antiquo (ab an-tt-kwoh), adv. [Law Latin] Hist. 
From ancient times; of old. — Also termed ab anti- 
qua. 

abarnare (ab-ahr-nair-ee), vb. [Law Latin] Hist. To 
detect or disclose a secret crime; to bring to judg- 
ment. 


abatable nuisance. See NUISANCE. 


abatamentum (a-bay-ta-men-tam), n. [Law Latin) Hist. 
See ABATEMENT (6). ; 


abatare (ab-o-tair-ee), vb. [Law Latin) Hist. To abate. 


abatement (a-bayt-mont), n. 1. The act of eliminating 
or nullifying <abatement of a nuisance> <abate- 
ment of a writ>. [C.J.S. Nuisances §§ 86-89.] 2. The 
suspension or defeat of a pending action for a rea- 
son unrelated to the merits of the claim <the defen- 
dant sought abatement of the suit because of misno- 
mer>. See plea in abatement under prea. (Cases: 
Abatement and Revival €°58.] 
ba! h the term ‘abatement’ is sometimes used 
os a ube fo ‘stay of peoreedngs, the two may be 
rounds for abatement of at action exist, the abatement of 


e action is a matter of right, but a y is granted in the 
court’s pel ig lot Seles 


@ proceed 
pd dl atthough'a strict plea in abatement coutd ot be 
” 1 Am. Jur. 2d Abatement, Survival, and Revival 
§ 3 (1994). 
3. The act of lessening or moderating; diminution 
in amount or degree .<abatement of the debt>. 4. 
Wills & estates. The reduction of a legacy, general or 
specific, as a result of the estate's being insufficient 
to pay all debts and legacies <the abatement of 
legacies resulted from the estate's insolvency>. Cf. 
ADEMPTION. [Cases: Wills €=804-818.] 5. Archaic. The 
act of thrusting oneself tortiously into real estate 
after the owner dies and before the legal heir enters 
<abatement of freehold>. — Also termed (in sense 
5) abatamentum. — abate, vb. — abatable, adj. 


abatement clause. A lease provision that releases the 
tenant from the rent obligation when an act of God 
precludes occupancy. 


abater (a-bay-ter or -tor). 1. One who abates some- 
thing. 2. A ‘plea in abatement. See plea in abatement 
under PLEA. 


abator (a-bay-ter or -tor). 1. A person who eliminates a 
nuisance. See ABATEMENT (1). (Cases: Nuisance €>20, 
74.) 2. Hist. A person who tortiously intrudes on an 
heir's freehold before the heir takes possession. See 
ABATEMENT (6). 


ABC transaction 


ahatuda (ab-e-t[y]oo-da), n. [fr. Law Latin abatudus 
“debased") Hist. A thing diminished, such as money 
reduced in value by clipping (moneta abatuda). 

abavia (a-bay-vee-a), n. [Latin] Civil law. A great-great- 
great-grandmother. 

abavunculus (ab-a-vang-kya-las), n. [Latin] Civil law. A 
great-great-great-uncle. — Also termed avunculus 
maximus. 


abavus (ab-a-vas), n. (Latin) Civil law. A great-great- 
grandfather. 


abbacy (ab-a-see). Eccles. law. An abbot's jurisdiction or 
term of tenure. 


abbess (ab-is). Eccles. law. A- female spiritual superior 
ofaconvent. Cf. ansor. hs 


abbey (ab-ee). Eccles. law. A monastery verned by an 
abbot. or a convent governed by arabes: y 


abbey land. (usu pl.) Hist. Real property held by an 
abbey in mortmain and therefore exempt from 
tithes. See MORTMAIN. 


abbot (ab-at). Eccles. law. A superior or governor of an 
abbey. Cf. auBess. 


abbreviated term sheet. See TERM SHEET. 


Abbreviatio Placitorum ere ree) ate plas-i- 
tor-am), n. (Law Latin “summary of the pleas”) Hist. 
An abstract of pleadings culled from the rolls of the 
Curia Hegis, Parliament, and common-law courts 
from the 12th to 14th centuries, compiled in the 
17th century, printed in 1811, and attributed vari- 
ously to ur Agarde, Deputy Chamberlain of the 
Exchequer, and to other keepers of the records. Cf. 
YEAR BOOKS. 


abbreviator. 1. One who abbreviates, abridges, or 
shortens. 2. Eccles. law. An officer in the court of 
Rome appointed as assistant to the vice-chancellor 
for drawing up the Pope's briefs and reducing peti- 
tions, when granted, into proper form to be convert- 
ed into papal bulls. 


abbroachment (a-brohch-mant), n. Hist. The act of 
forestalling the market by buying wholesale mer- 
chandise to sell at retail as the only. vendor. — Also 
spelled ubbrochment; abbrochement.,:-~ abbroach, wh. 


ABC test. The rule that an employec-is not entitled to 
unemployment insurance benefits*if the employee 
(A) is free from the control of: the employer, (B) 
works away from the employer's place of business, 
and (C) is engaged in an established trade. @ The 
name derives from the A, B, and C commonly used 
in designating the three parts of the test. [Cases: 
Social Security and Public Welfare €=293, 351, 385. 
C.J.S. Social Security and Public Welfare §§ 166-169, 
186, 214-215.) 


ABC transaction. Oil & gas. A sale of a working 
interest from an owner (A) to an operator (B) in 
return for a cash payment and the right to another 
(usu. larger) payment when the well produces, fol- 
lowed by A’s sale of the right to the production 

ayment to a corporation (C), which pays A in cash 
orrowed from a lender on C’s pledge of the pro- 
duction payment. © Thus A receives cash taxed at 
capital-gains rates, and B pays part of the purchase 
price with nontaxable production income. The tax 


abdication 


advantages of this transaction were eliminated by the 
‘Tax Reform Act of 1969. 


abdication (ab-di-kay-shan), ». The act of renouncing 
or abandoning pame or duties, esp. those con- 
nected with high office <Edward VIII's abdication 
of the Crown in 1986> <the court’s abdication of its 
judicial responsibility>. — abdicate (ab-di-kayt), 
uh, — abdicable (ab-di-ka-bal), adj. —- abdicator (ab- 
di-kay-ter), n. 


abditory (ab-di-tor-ee), n. [Law Latin abditorium “box, 
recepticle”] A repository used to hide and preserve 
goods or money. — Also termed abditorium (ab-di- 
tor-ce-am). 


abduction (ab-dak-shan), ». 1. The act of leading 
someone away by force or fraudulent persuasion. @ 
Some jurisdictions have added various elements to 
this basic definition, such as that the abductor must 
have the intent to marry or defile the person, that 
the abductee must be a child, or that the abductor 
must intend to subject the abductee to concubinage 
or prostitution. 2. Archaic. ‘The crime of taking away 
a female person, esp. one who is below a certain age 
(such as 16 or 18), without her consent by use of 
persiusion, fraud, or violence, for the purpose of 
marriage, prostitution, or illicit sex. (Cases: Criminal 
Law 45.10. C.J.S. Kidnapping §§ 5-6.) 3. Loosely, 
KIDNAPPING. See ENTICEMENT OF A CHILD. — abduct, 
ub, — abductor, n. — abduciee, n. 
“Abduction seems not to have been a crime at early com- 
mon law, but found Hts way thereinto through an ald lish 
statute which defined the crime substantially as the g 
of a woman against her will for lucre, and afterwards 
marrying her, or causing her to be married to another, or 
defiing her, or causing her to be defiled." Justin Miller, 
Handbook of Criminal Law § 104, at 319 (1934). 
abearance (o-bair-ants), n. Archaic. Behavior, conduct. 
“The other species of nizance, with sureties, is for the 
abearance, of good behaviour. This includes security 
for the peace ...." 4 William Blackstone, Commentaries on 
the Laws of England 253 (1769). 
ab epistolis (ab ee-pis-ta-lis), n. [Latin] Hist..An officer 
who maintained the correspondence (epistolae) for a 
superior; a secretary. 
Abercrombie classification. Trademarks. One of the 
four types of trade designation — whether by mark, 
name, or dress — as generic, descriptive, suggestive, 


and arbitrary or fanciful, in increasing order of 


distinctiveness. Abercrombie & Fitch Co. v. Hunting 
World, Inc., 537 F.2d 4, 9 (2d Cir. 1976). [Cases: 
Trade Regulation 12.] 


aberrant behavior (a-ber-ant). A single act of un- 
planned or thoughtless criminal behavior. © Many 
courts have held that aberrant behavior justifies a 
downward departure — that is, a more lenient sen- 
tence — under the federal sentencing guidelines, 
based on a comment in the introduction to the 
Guidelines Manual to the effect that the guidelines do 
not deal with single acts of aberrant behavior. U.S. 
Sentencing Guidelines Manual ch. 1, pt. A, 14. 

abesse (ab-es-ee), vb. [Law Latin] Roman & civil law. 
To be absent; to be away from a place where one is 
supposed to be (as before a court). Cf. aDESSE. 

abet (a-bet), vb. 1. To aid, encourage, or assist (some- 
one), esp. in the commission of a crime <abet a 
known felon>. 2. To support (a crime) by active 
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assistance <abet a stl apt ee See AID AND ABET. CI. 
incite. (Cases: Criminal Law ©759(5). C.J.S. Criminal 
Law §§ 133, 135, 998-999.] — abetment, n. 


abettator (ab-o-tay-tar), n. (Law Latin] Archaic. Sec 
ABETTOR. 


abettor. A person who aids, encourages, or assists in 
the commission of a crime. — Also spelled abetter. — 
Also termed (archaically) abeltator. See principal in the 
second degree under princival., (Cases: Criminal Law 
59. CJ.S. Criminal Law §§ 127, 998.) 


ab extra (ab ek-stra), adv. [Latin] From outside; extra: 


beyond. 


abeyance (a-bay-ants), v. 1. ‘emporary inactivity; sus- 
pension. 2. Piper. A lapse in succession during 
which no person is vested with title. — abeyant, adj. 
“Abeyance, from the French bayer, to is that which 
ene : remembrance, and intandment of law. By 
a ple of faw, In every land there is a fee simple in 
beable Og else it is in ee: that is, though for the 
resent! inno man, yat it is in belonging to 
fim that Is next to en oy the land." ¢ Richard Bum, A New 
Law Dictionary 4 (1792). 

abiaticus (ab-ee-ay-ta-kas), un. [Law Latin “descended 
from a grandfather") Hist. A grandson in the mile 

line; a son’s son. — Also spelled aviaticus. 


abide, vb. 1. To tolerate or withstand <the widow 
found it difficult to abide the pain of losing her 
husband>. 2. To obey <try to abide the doctor's 
order to quit smoking>. 3. ‘To await <the death-row 
prisoners abide execution>. 4. To perform or exe- 
cute (an order or judgment) <the trial court abided 
the appellate court's order>. 5. To stay or dwell 
<the right to abide in any of the 50 states>. 


abide by, vb. To act in accordance with or in conform- 
ity to. 


ab identitate rationis (ab 1-den-ti-tay-tee ray-shee-oh- 
nis or rash-ee-oh-nis). [Law Latin] Hist. By identity of 
reason; for the same reason. 
abiding conviction. See CONVICTION. 
abigeatus (a-bij-ee-ay-tas), n. [Latin] Roman & civil law. 
e act of stealing cattle by driving them away 
(abigere), catde-rustling. @ In the later civil law, the 
usual term for this was ahaction. — Also termed 
abig eal. 
anigens (o-bij-ee-as), n. [Latin] Roman & civil law. One 
who steals cattle, esp. in large numbers; a cattle- 
rustler. @ This was known in the later civil law as an 
ahactor. Pl. abigei. 
“The stealing of a single horse or ox might make a man an 
abigeus, but it seems that the crime could not be commit- 
ted on less than four pigs or ten sheep. They need not 
however be taken all together. In such a state of the law 
cae aimorivly oon tates Camere locke 
become abnormally common." 1 James Fitzjames Stephen, 
A History of the Criminal Law of England 27 (1883). 
ability. The capacity to perform an act or service; esp.. 
the power to carry out a legal act <ability to enter 
into a contract>. 


present ability. The actual, immediate power to do 
something (esp. to commit a crime). 


ab inconvenienti (ab in-ken-vce-nee-en-ti), adv. [Law 
Latin] From hardship or inconvenience. See argu- 
mentum ab inconvenients under ARGUMENTUM. 
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ab initio (ab i-nish-ee-oh), adv. [Latin] From the be- 
ginning <the injunction was valid ab initio>. Cf. ix 
INITIO. 

ab intestato (ab in-tes-tay-toh), adv. [Latin] By intesta- 
cy <succession ab intestate is often treated as being 
necessary because of the neglect or misfortune of the 
decened proprietor>. Cf. x TESTAMENTO. 


ab invito (ab in-vi-toh), adv. [Latin] By or from an 
unwilling party; against one’s will <a transfer ab 
invilo>. Cf. 1n inviTUM. 


ab irato (ab t-ray-toh), adv. [Latin] By one who is 
angry. @ This phrase usu. refers to a gift or devise 
made adversely to an heir's interests, out of anger. 
An action to set aside this type of conveyance was 
known at common law as an action ab irato. 


abishering. See MisKERING. 


abjudge (ab-jaj), vb. Archaic. To take away or remove 
(something) by judicial decision. Cf. anjunce. 
“As a result of the tral a solemn judgment is 
og elite rf hog hf 
. m 
his heirs for ever.” 2 Frederick Pollock & Fredertc W. 
Maitland, The His of English Law Before the Time of 
Edward | 63 (2d ed. ). 
abjudicatio (ab-joo-di-kay-shee-oh), n. [Law Latin] The 
act of depriving a person of a thing by judicial 
decision. 
abjuration (ab-juu-ray-shan). n. A renouncing by oath. 


abjuration of the realm. An oath taken to leave the 
realm forever. 


“It a malefactor took e [in sanc .-. the coroner 
came and sg aig tI had his choice 


was . 
Frederic W. Maitland, History of English Law Before the 
Time of Edward | 590 (2d ed. 1899). 

oath of abjuration. English lew. An oath renounc- 

ing all right of descendants of a pretender to the 

Crown. 


abjure (ab-joor), vb. 1. To renounce formally or on 
oath ‘<abjure one's citizenship>. 2. To avoid or 
abstain from <abjure one's civic duties>. — abjura- 
tory (ab-joor-a-tor-ee), adj. : 


ablative fact. See divestitive fact under Fact. 


able, adj. Legally competent and qualified <able to 
transfer tide>. 


able-bodied seaman. See sEAMAN. 

ablegate (ab-la-gayt), n. A papal envoy on a special 
mission, such as carrying a newly appointed cardi- 
nal’s insignia of office. 

ableism. Prejudice against or disregard of disabled 
people’s needs and rights; discrimination that unrea- 
sonably favors able-bodied persons. See pIScRIMINA- 
TION (1), (2). — ableist, adj. 

able seaman. See able-bodied seaman under SEAMAN. 


able to work, Labor law. (Of a worker) released from 
medical care and capable of employment; esp., not 
qualified to receive unemployment benefits on 


aboriginal cost 


grounds of illness or injury. (Cases: Social Security 
and Public Welfare €=477-495. C.J.S. Social Security 
and Public Welfare §§ 255-258.] 


ablocation (ab-loh-kay-shan). Archaic. The leasing of 
property for money. Cf. LocaTio. 


abmatertera (ab-mo-tar-ter-a), n. [Latin] Civil law. A 
great-great-great-aunt. See MATERTERA MAXIMA. 


abnepos (ab-nep-ahs or -ohs), n. [Latin] Civil law. A 
great-great-grandson; the grandson of a grandson or 
granddaughter. 


abneptis (ab-nep-tis), n. [Latin] Civil law. A great-great- 
granddaughter; the granddaughter of a grandson or 
granddaughter. - 

abnormal law. The law as it applies to persons who 
are under legal disabilities such .as infancy, alienage, 
insanity, criminality, and (formerly) coverture. 


abnormally dangerous activity. An undertaking that 
necessarily carries with it a significant risk of serious 
harm even if reasonable care is used, and for which 
the actor may face strict liability for any harm 
caused; esp., an activity (such as dynamiting) for 
which the actor is held strictly liable because the 
activity (1) involves the risk of serious harm to 
persons or property, (2) cannot be performed with- 
out this risk, regardless of the precautions taken, 
and (3) does not ordinarily occur in the community. 
@ Under the Restatement (Second) of Torts, deter- 
mining whether an activity is abnormally dangerous 
includes analyzing whether there is a high degree of 
risk of harm, whether any harm caused will be 
substantial, whether the exercise of reasonable care 
will eliminate the risk, whether the activity is a 
matter of common usage, whether the activity is 
appropriate to the place in which it occurs, and 
whether the activity's value to society outweighs its 
dangerousness. Restatement (Second) of Torts § 520 
(1977). — Also, esp. formerly, termed extrahazardous 
activity; ultrahazardous activity. See strict liability under 
LiasiLity. (Cases: Negligence €=305. C.J.S. Negligence 
§§ 176-179] a4 

abode. A home; a fixed place of residence. See vomt- 
CILE; PLACE OF ABODE. eae 

abogado (ah-boh-gah-doh), n. [Spanish] Spanish law. 
.An advocate; a lawyer. 

ab olim (ab oh-lim), adj. (Law Latin} Of old. 

abolish, vb. To annul, eliminate, or destroy, esp. an 
ongoing practice or thing. 

abolition. 1. The act of abolishing. 2. The state of 
being annulled or abrogated. 3. (usu. cap.) The legal 
termination of slavery in the United States. (Cases: 
Slaves €°24. CJ.S. Peonage §§ 3-5.] 4. Civil law. 
Withdrawal of a criminal accusation; a sovereign's 
remission of punishment for a crime. 5. Hist. Permis- 
sion granted to the accuser in a criminal action to 
withdraw from its prosecution. See NOLLE PROSEQUI. 

abominable and detestable crime against nature. See 
SODOMY. ; 

a bon droit (ay or a bawn drwah), adv. [Law French] 
With good reason; justly; rightfully. _ 

aboriginal cost. See cost). - 


aboriginal title 


aboriginal title. See TITLE (2). 


abortee (a-bor-tee). A woman who undergoes an abor- 
tion. (Cases: Abortion and Birth Control €0,5.] 


aborticide. See asORTIFACIENT. 


abortifacient (o-bor-ta-fay-shant), n. A drug, article, or 
other thing designed or intended to produce an 
abortion. — Also (rarely) termed aborticide. — aborti- 
facient, adj. 


abortion, n. t An artificially —— a a 
regnancy for the purpose of destroying an embryo 
ar fetus. © In Ree a Wade, the Saprane Court first 
recognized a woman's right to choose red ae Leg 
regnancy as a privacy right stemming from the Due 
proces Clause Of the iach “Amendment: 410 US. 
113, 93 S.Ct. 705 (1973). Sixteen years later, in 
Webster v. Reproductive Health Services, the Court per- 
mitted states to limit this nai by allowing them to 
enact legislation that (1) prohibits public facilities or 
employces from performing abortions, (2) prohibits 
the use of public funds for family planning that 
includes informaion on abortion, or (3) severely 
limits the right to an abortion after a fetus becomes 
viable — that is, could live independently of its 
mother. 492 U.S. 490, 109 S.Ct. 3040 (1989). In 
1992, the Court held that (1) before viability, a 
woman has a fundamental right to choose to termi- 
nate her pregnancy, (2) a law that imposes an undue 
burden on the woman's right to choose before viabil- 
ity is unconstitutional, and (3) after viability, the 
state, in promoting its interest in potential human 
life, may regulate or prohibit abortion unless it is 
necessary to preserve the life or health of the moth- 
er. Planned Parenthood of Southeastern Pa. v. Casey, 505 
U.S. 838, 112 S.Ct. 2791 (1992). In 2000, the Court 
again considered abortion rights and reaffirmed Ca- 
sey in holding the Nebraska law at issue unconstitu- 
tional because (1) it failed to provide an exception to 
reserve the health of the mother, and (2) it unduly 
burdened a woman's right to choose a late-term 
abortion, thereby unduly burdening her right to 
choose abortion itself. Stenberg v. Carhart, 530 U.S. 
914, 120 pobeper i (2000). — Formerly also termed 
ing an abortion; criminal ion; criminal mis- 
nen pacaring miscarnage. (cee Abortion and 
Birth Control @0.5.] 2. The rage nes expulsion 
of an embryo or fetus before viability; muiscar- 
RIAGE. — abort, vb. — abortionist, n. 
“The word ‘abortion,’ in the A 


respect . 
to refer to an Intentionally Induced . rie 
from one resuiting naturally 
been some tendency to use the word to mean a 
allele ert an and rasta tae distinct advan- 
es In assigning this mean there are so mi 
relerernes br leit asovtion or buslicaticn tor eben bie 
it is necessary to of ‘criminal abortion’ or the ‘crime 
af abortion’ to the element of cul; .” Rollin 
See a Bor cay Crmrenel eee t (8d ed. 


“Modem tegal historians dispute whether, and to what 
exte abortion constituted a at English common law. 


g 
i 


law allowed a 
a at all 
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tionship between some abortions and fetal death provented 
the punishment of all abortions. Substantial auth exists, 
however, for a middie ground: although no at 


tached to abortions before the fetus had quickened, per- 
forming a postquickening abortion was a common-law 
crime, most likely a misdemeanor.” Susan a 
“Abortion,” In 1 Crime and 1,1 


f fia of 
(Sanford H. Kadish ed., 1983). 


induced abortion. An abortion purposely and artifi- 
cially caused either by the mother herself or by a 
third party. See ABORTIFACIENT, 


late-term abortion. An abortion performed during 
the latter stages of pregnancy, usu. after the mid- 
dle of the second trimester. 


irth abortion. An abortion in which a via- 
le fetus is partially delivered before being de- 
stroyed. 


spontaneous abortion. See MISCARRIAGE. 


therapeutic abortion, An abortion carried out to 

preserve the life or health of the mother. [Cases: 

Abortion and Birth Control €=0.5.) 
“Until recently t was common to speak of ‘therapeutic 
abortion.’ Tne tered meaning of the term is an abortion 
Induced for medical reasons, but it was commonly under- 
stood to mean one for the purpose of saving the mother’s 
Ulfe ...." Rollin M. Perkins & Ronald N. Boyce, Criminal 
Law 183 (d ed. 1982). 


abortive child. See cuicp. 
abortive trial. See sustRiaL. 


aboutissement (a-boo-tees-mahn), n. [Law French] An 
abuttal or abutment. 


above, adj. & adv. (Of an appellate court) having dealt 
with an appeal in the case at issue; having the power 
to review the case at issue. Cf. BELOW. 


above-mentioned, adj. See AFORESAID. 
above-stated, adj. See aFORESAID. 


above-the-line, adj. (Of a deduction) taken after calcu- 
lating gross income and before calculating adjusted 
income. @ Examples of above-the-line deduc- 
tions are IRA contributions and moving expenses. 
Formerly, individual tax returns had a dark line 
above which these deductions were written. Cf. be- 
LOW-THE-LInNE. [Cases: Internal Revenue ©3114. 
CJ.S. Internal Revenue § 59.) 
abpatruus (ab-pa-troo-es), n. [Latin] Roman & civil law. 
great-great-great-uncle. — Also termed patruus 
maximus. 
abridge, vb. 1. To reduce or diminish <abridge one’s 
civil liberties>. 2. To condense (as a book or other 
writing) <the author abridged the treatise before 
final publication>. 


abridgment. 1. A condensed version of a longer work. 
2. Hist. A legal digest or encyclopedia. 

abridgment of damages. The right of a court to 
reduce the damages in certain cases. See REMITTITUR. 
[Cases: New Trial ©162(1). C.J.S. New Trial 
8§ 271-274, 276-278.) 

abroad, adv. Outside a country; esp., other than in a 
forum country. 

abrogare (ab-roh-gair-ee), vb. [Latin] Roman law. To 
remove something from an old law by a new law. — 
Also termed exrogare. 
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abrogate (ab-ra-gayt), vb. To abolish (a law or custom) 
by formal or authoritative action; to annul or repeal. 
Cf. oprocate. — abrogation, 2. 


abrogation of adoption. Family aw. An action brought 
by an adoptive parent to terminate the parent-child 
relationship by annulment of the decree of adoption. 
@ An adoption may be nullified if it resulted from 
fraud, misrepresentation, or undue influence, or if 
nullification is in the child's best interests. — Also 
termed an of adoption. Cf. WRONGFUL ADOPTION. 


ABS. abbr. 1. AMERICAN BUREAU OF SHIPPING. 2, AUTOMAT- 
ED BOND System. 3. See able-bodied seaman under SEA. 
MAN 


abscond (ab-skond), vb. 1. To depart secretly or sud- 
denly, esp. to avoid arrest, prosecution, or service of 
process. 2. To leave a place, usu. hurriedly, with 
another's money or property. — abscondence (ab- 
skon-dents), 7. 


absconding debtor. See pepror. 


absence, n. 1. The state of being away from one’s 
usual place of residence. 2. A failure to of toe when 
expected. 3. Louisian:: law. The state of being an 
absent person. — Also termed (in sense 3) absentia. 

absent debtor. See DesTor. 

absente (ab-sen-tee). [Latin] In the absence of. © This 
term formerly appeared in law reports to note the 
absence of a judge <the court, absente Ellis, J., was 
unanimous>. 

absentee, nz. 1. A person who is away from his or her 
usual residence; one who is absent. 2. A person who 
is not present where ex . 3. A person who 
either resides out of state or has departed from the 
state without having a representative there. 


“Generally, a person is an absentee when he is absent from 
his domicite or usual place of residence; but in fight of 
Pertinent statutes he is an absentee when he is without the 
State and has no therein.” 1 C.J.S. Absentee 
§ 2, at 339 (1985). 


absentee, adj. Having the characteristics of an absen- 
tee <absentee voter>. 


absentee, adv. In an absentee manner <Debby voted 
absentee>. . 


absentee ballot. See BALLOT (2). 
absentee landlord. See LANDLORD. . 


absentee management. See abseniee landlord under 
LANDLORD. 


absentee vote. See absentee voting under VOTING. 

absentee voting. See vorinc. 

absente reo (ab-sen-tee ree-oh). [Latin] The defendant 
being absent. @ This phrase appears syntactically as 
what English language grammarians term a “nomi- 
native absolute.” 

absentia. 1. AgSENCE (3). 2. IN ABSENTIA. 

absent parent. See noncustodial parent under PARENT. 

absent person. See PERSON (1). 

absoile (ab-soyl), vb. See‘Assolt. 

absolute, adj. 1. Free from restriction, qualification, or 


condition <absolute ownership>. 2. Conclusive and 
not liable to revision <absolute delivery>. 3. Unre- 


absolute novelty 


strained in the exercise of governmental power <ab- 
solute monarchy>. — absolute, n. 


absolute assignee. See ASSIGNEE. 
absolute assignment. See ASSIGNMENT (2). 


absolute auction. See auction without reserve under Auc- 
TION. 


absolute-bar rule. The principle that, when a creditor 
sells collateral without giving reasonable notice to 
the debtor, the creditor may not obtain a deficiency 
judgment for any amount of the debt that is not 
satisfied by the sale. [Cases: Mortgages @-375, 
§59(3); Secured Transactions ¢°230, 240. C.J.S. 
Mortgages §§ 674-676, 934-935, 937, 950; Secured 
Transactions §§ 162-170, 172, 174~175.] 

absolute contraband. See CONTRABAND. 

absolute conveyance. See CONVEYANCE. 

absolute covenant. See COVENANT (1). 

absolute deed. See peep. 

absolute defense. See real defense under DEFENSE (4). 

absolute delivery. See DELIVERY. 

absolute disparity. Constitutional law. The difference 
between the percentage of a group in the general 
population and the percentage of that group in the 
pool of prospective jurors on a venire. © For exam- 
ple, if African-Americans make up 12% of a county's 
population and 8% of the potential jurors on a 
venire, the absolute disparity of African-American 
veniremembers is 4%. The reason for calculating the 
disparity is to analyze a claim that the jury was not 
impartial because the venire from which it was cho- 
sen did not represent a fair cross-section of the 
jurisdiction’s population. Some courts criticize the 
absolute-disparity analysis, favoring instead the com- 
pormive taped analysis, in the belief that the abso- 
ute-disparity analysis understates the deviation. See 
FAIR-CROSS-SECTION REQUIREMENT; DUREN TEST; STATISTI- 
CALDECISION THEORY. Cf. COMPARATIVE  DISPARETY. 
[Cases: Jury €>33(1.1)...C.J.S. Juries §§ 269-273, 
279, 306.) 

absolute divorce. See divorce a vinculd matrimonii under 
DIVORCE. 


absolute duty. See bury «. 

absolute estate. See estate (v. 

absolute gift. Sce inter vives gift under Girt. 
absolute guaranty. See GUARANTY. 
absolute immunity. See mimuNrry (D. 
absolute interest. See INTEREST (2). 


absolute law. A supposed law of nature thought to be 
unchanging in principle, although circumstances 
may vary the way in which it is applied. Sce narurw. 
LAW. 


absolute legacy. See Lecacy. 

absolute liability. See strict liability under Liabutry. 
absolute majority. See MAjorRITY. 

absolute martial law. See MARTIAL LAW. 

absolute novelty. See NOVELTY. 


absolute-novelty requirement 


absolute-novelty requirement. See absolute novelty un- 
der NOVELTY. 


absolute nuisance. See NUISANCE. 
absolute nullity. See NuLLITY. 
absolute obligation. See oBLicaTION. 
absolute pardon. See PARDON. 


absolute pollution exclusion. See pollution exclusion 
under EXCLUSION (3). 


absolute presumption. See conclusive presumption un- 
der PRESUMPTION. 


absolute-priority rule. Bankruptcy. The rule that a 
confirmable reorganization plan must provide for 
full payment to a class of dissenting unsecured credi- 
tors before a junior class of claimants will be allowed 
to receive or retain anything under the plan. © Some 
jurisdictions recognize an exception to this rule 
when a junior member, usu. a partner or 
shareholder of the debtor, contributes new capital in 
exchange for an interest in the debtor. 1] USCA 
§ 1129(b)(2)(B)(ii). [Cases: Bankruptcy 3561. 
C.J.S. Bankruptcy § 395.) 


absolute privilege. See PRIVILEGE (1). 

absolute property. See Prorerty. 

absolute right. See RIGHT. 

absolute sale. See SALe. 

absolute simulated contract. See CONTRACT. 
absolute title. See TITLE (2). 

absolute veto. See veto. 

absolutio (ab-sa-loo-shee-oh). See ABSOLUTION (2). 


absolution (ab-se-loo-shan). 1. Release from a penalty; 
the act of absolving. 2. Civil law. An acquittal of a 
criminal charge. — Also termed absolutio. 3. Eccles. 
law. Official forgiveness of sins. 


absolutism (ab-sa-loo-tiz-em), n. In politics, the atmo- 
sphere surrounding a dictator whose power has no 

* restrictions, checks, or balances; the belie in such a 
dictator. — absolutist (ab-sa-loo-tist), adj. & n. 


absolve (ab- or ob-zolv), vb. 1. To release from an 
obligation, debt, or responsibility. 2. To free from 
the penalties for misconduct. — Iver, n. 


absolvitor (ab-sol-vi-ter), n. Scots law. A decision in a 
civil action in favor of the defender; an acquittal. — 
absolvitory, adj. 


absorbable risk. See Risk. 


absorption, n. 1. The act or process of including or 
incorporating a thing into something else; esp., the 
application of rights guaranteed by the U.S. Consti- 
tution to actions by the states. 2. Jnt'l law. The 
” merger of one nation into another, whether volun- 
tarily or by subjugation. 3. Labor law. In a postmer- 
er soley parpalning agreement, a provision al- 
owing seniority for union members in the resultin 
entity. 4. Real estate. The rate at which property wi 
be leased or sold on the market at a given time. 5. 
Commercial law. A sales method by which a manufac- 
turer pays the reseller’s freight costs, which the 
manufacturer accounts for before quoting the resell- 
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er a price. — Also termed (in sense 5) freight absorp! 
tion. — absorb, vb. ' 


absgue (abs-kwee), adv. [Latin] Without. 


absque aliquo inde reddendo (abs-kwee al-a-kwoh in- 
dee ri-den-doh), adv. [Law Latin] Hist, Without ren- 
dering anything therefrom. @ This phrase appeared 
in royal grants in which no tenure was reserved. 


absque consideratione curiae (abs-kwee ken-sid-a-ray- 
shee-oh-nee kyoor-ee-ee), adv. [Law Latin] Without 
the consideration of the court; without judgment. 


absque dubio (abs-kwee d[y]oo-bee-oh), adv. [Latin] 
ithout doubt. 


absque hoc (abs-kwee hok), adv. (Latin} Archaic. With- 
out this. © The phrase was formerly used in com- 
mon-law pleading to introduce the denial of allega- 
tions. — Also termed sans ce que. See TRAVERSE. 


absque impetitione vasti (abs-kwee im-po-tish-ee-oh- 
nee vas-t!), adv. [Law Latin] Hist. See wrrHouT 1. 
PEACHMENT OF WASTE. 


absque injuria damnum (ab-skwee in-joor-ee-a dam- 
nem). [Law Latin) See pamNnuM. sine injuRIA. — Often 
shortened 0 absque injuria. 

absque ipsivs regis speciali licentia (abs-kwee ip-see-as 
reesiis spesh-ee-ay-l: li-sen-shee-a). (Law Latin) Hist. 
Without the special avthority of the king himself. « 
Th: phrase was part of a law forbidding Crown 
vassals from transferring land without a special war- 
rant. 


absque tali causa (abs-kwee tay-l1 kaw-za), adu. (Law 
Latin] Without such cause. © In common-law plead- 
ing, this was part of the larger phrase de injuria suc 
propria, tali causa (“of his own wrong, without 
such cause") appearing in a reply that a trespass 
plaintiff made to counter a defendant's claim of 
excuse. In an assault case, for example, if a defen- 
dant pleaded that he had struck the plaintiff in self- 
defense, the plainaff could reply that the defendant . 
was guilty of his own wrong committed without such 
cause as alleged. See DE INJURIA. 


ABS Rules. Maritime law. Industry standards for the 
construction, maintenance, and operation of seago- 
ing vessels and stationary offshore facilities, as set 
and enforced by the American Bureau of Shipping. 
See AMERICAN BUREAU OF SHIFPING. 


abstain, vb. 1. To voluntarily refrain from doing some- 
thing, such as voting in a deliberative assembly. 2. 
(Of a federal court) to refrain from exercising juris- 
diction over a matter. (Cases: Federal Courts 
@41-65.] 


abstention. 1. The act of withholding or keeping back 
(something or oneself); esp., the withholding of a 
vote, 2. A federal court's relinquishment of jurisdic- 
tion when necessary to avoid needless conflict with a 
state’s administration of its own affairs. 3. The ! 
principle underlying such a relinquishment of juris- 
diction. Cf. comrry; our FEDERALISM. [Cases: Federal 
Courts 41-65. C.J.S. Bankruptcy §§ 16, 40.] 


Burford abstention. A federal court's refusal to 
review a state court's decision iri cases involving a 
complex regulatory scheme and sensitive areas of 
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state concern. Burford v. Sun Oil Co., 319 U.S. 315, 
63 S.Ct. 1098 (1943). 


Colorado River abstention. A federal court’s deci- 
sion to abstain while relevant and parallel state- 
court proceedings are underway. River 
Water Conservation Dist. v. United States, 424 US. 
800, 96 S.Ct. 1236 (1976). 


equitable abstention. A federal court's refraining 
from interfering with a state administrative agen- 
cy’s decision on a local matter when the aggrieved 
party has adequate relief in the state courts. 


permissive abstention. Abstention that a bankruptcy 
court can, but need not, exercise in a dispute that 
relates to the bankruptcy estate but that can be 
litigated, or is being litigated, in another forum. ¢ 
In deciding whether to abstain, the bankruptcy 
court must consider (1) the degree to which state 
law governs the case, (2) the apropos of 
the procedure to be followed in-the other forum, 
(3) the remoteness of the dispute to the issues in 
the bankruptcy case, and (4) the presence of non- 
debtor parties in the dispute. 28 USCA 
§ 1334(c)(1). [Cases: Federal Courts €=47.5.] 


Pullman abstention. A federal court's decision to 
abstain so that state courts will have an opportuni- 
ty to settle an underlying state-law question whose 
resolution may avert the need to decide a federal 
constitutional question. Railroad Comm'n v. Pullman 
Co., 312 U.S. 496, 61 S.Ct. 643 (1941). [Cases: 
Federal Courts 43, 46.] 


Thibodaux abstention (tib-o-doh). A federal court's 
decision to abstain so that state courts can decide 
difficult issues of public importance that, if decided 
by ‘the federal court, could result in unnecessary 
friction between state and federal authorities. Loui- 
siana Power & Light Co. v. City of Thibodaux, 360 
U.S. 25, 79 S.Ct. 1070 (1959). [Cases: Federal 


Courts S41, 43.] 


Younger abstention. 1. A fedcral court's decision 
not to interfere with an ongoing state criminal 
proceeding by issuing an injunction or granting 
declaratory relief, unless the prosecution fas been 
brought in bad faith or merely as harassment. 
Hi vw. Harris, 401 U.S. 37, 91 St. 746 
(1971). — Also termed equitable-restraint doctrine. 
(Cases: Federal Courts ¢=49, 51, 54.] 2. By exten- 
sion, a federal court's decision not to interfere with 
a state-court civil proceeding used to enforce the 
criminal law, as to abate an obscene nuisance. See 
OUR FEDERALISM. 


abstinence (ab-sta-nants). The practice of refraining 
completely from indulgence in some act; esp., the 
practice of not having sex or of not consuming 
alcoholic beverages. 


abstract, n. 1. A concise statement of a text, esp. of a 
legal document; a summary. ABSTRACT OF JUDG. 
MENT; ABSTRACT OF TITLE. 2. Patents. A one-paragraph 
summary of an invention’s design and function, 
including its nature, structure, purpose, and novelty. 
© The abstract is a required part of a patent applica- 
tion, and also appears on the front page of the 
patent itself. It may not exceed 150 words. For the 
purpose of determining adequacy of disclosure, the 
abstract is considered to be part of the specification. 


abstractions test 


See 35 USCA § 112. — Also termed absiract of the 
disclosure; abstract of the specification. (Cases: Patents 
99, C.J.S. Patents § 139.) 


abstract compromis. See general compromis under com- 
PROMIS. 


abstracter. See .BSTRACTOR. 


abstract idea. /ntellectual property. A concept or 
thought, removed from any tangible embodiment. © 
An abstract idea is one of the categories of unpatent- 
able subject matter, along with natural phenomena 
and laws of nature. But a process that uses abstract 
ideas to produce a useful result can be patented. 
Copyright law likewise will not prt an abstract 
idea, but only its expression. The law of unfair 
competition, on the other hand, does protect ab- 
stract ideas that meet the other-criteria of a trade 
secret. See business-method patent under PATENT. 


abstraction (ab- or ab-strak-shon), 7. 1. The mental 
process of considering sone without reference 
to a concrete instance <jurisprudence is largely the 
abstraction of many legal particulars>. 2. A cheoreti- 
cal idea not applied to any particular instance <uto- 
pia in any form is an abstraction>. 3. The summa:- 
izing and recording of a legal instrument in public 
records <abstraction of the judgment in Tarrant 
County>. 4. The act of taking with the intent to 
injure or defraud <the abstraction of funds was 
made possible by the forged signature on the 

check>. — abstract (ab-strakt), vb. 
ight. A ju- 


abstraction-filtration-comparison test. Co, 
dicially created test for determining whether sub- 
stantial similarity exists between two works in an 
«ction for infringement. @ In the first step, the court 
’ dissects the copyrighted work's structure and isolates 
each level of ahetraction or generality (abstraction 
test). In the second step, the court examines each 
level of abstraction and separates out the unprotect- 
able elements such as ideas, processes, facts, public- 
domain information, and merger material (filtration 
test). In the third step, the court compares the 
resulting core of protectable expressiun with the 
accused work to determine whether ‘substantial ele- 
ments of the copyrighted work hav¢.becn bly 
pemed (comparison test). This test was first appli 
y the Second Circuit in Computer Associates Int'l, Inc. 
v. Altai, Inc., 982 F.2d 698 (2d Cir: 1992). Although 
that case involved computer software and the test is 
usu. applied in software-infringement cases, che test 
has also been applied to nonsoftware works. — Also 
termed absiraction-filtration test. See simitarity. Cf. AB- 
SrRAcTions Test. [Cases: Copyrights and Intellectual 
Property €53(1).] 


abstractions test. Copyright. A means of comparing 
copyrighted material with material that allegedly 
infringes the copys he by cxamining whether the 
actual substance has been copied or whether the two 
works merely share the same abstract ideas. © The 
primary authority for the abstractions test is Judge 
Learned Hand's opinion in Nichols v. Universal Pic- 
tures Corp., 45 F.2d 119 (2d Cir. 1930). Although 
referred to as a “test,” it is not a bright-line test, but 
an approach to discerning the boundaries of protect- 
able expression isolating and comparing each 
level of abstraction in the two works, from the lowest 


abstract juridical act 


(most detailed) to the highest (most conceptual). Cf. 
ABSTRACTION-FILTRATION-COMPARISON TEST; LOOK-AND- 
FEEL Test. [Cases: Copyrights and Intellectual Prop- 
erty @53(1).] 

abstract juridical act. See act. 

abstract of a fine. See NOTE OF A FINE. 


abstract of conviction. A summary of the court's find- 
ing on an offense, esp. a traffic violation. [Cases: 
Automobiles €144.2(5.1).] 


abstract of judgment. A copy or summary of a judg- 
ment that, when filed with the appropriate public 
office, creates a lien on the judgment debtor's non- 
exempt property: See fj Hien under LIEN. 
(Cases: Ju pment €768(1). CJS. Judgments 
$§ 559-561, 568.) 

abstract of record. An abbreviated case history that is 
“complete enough to show an appellate court that the 
questions presented for review have been preserved. 
(Cases: Appeal and Error @579; Criminal Law 
1103. C.J.S. Appeal and Error § 496.) 


abstract of the disclosure. See ABSTRACT (2). 
abstract of thé specification. See aBsTRACT (2). 


abstract of title. A concise statement, usu. prepared 
for a mortgagee or purchaser of real property, sum- 
marizing the history of a piece of land, including all 
conveyances, interests, liens, and encumbrances that 
affect tide to the property. — Also termed brief; brief 
of title. (Cases: Abstracts of Title 1. C.].S. Abstracts 
of Title §§ 2-3, 5.} 
good and merchantable abstract of title. An abstract 
of tide showing clear, goad, and marketable title, 
rather than showing only the history of the prop- 
erty. See clear lille, fod litle, and marketable title 
under TITLE (2). 


abstractor (ab- or ab-strak-tor). A person who prepares 
abstracts of tide. — Also spelled abstracter. (Cases: 
Abstracts of Title @83., CJS. Abstracts of Title 
§§ 6-20.) 


abstract question. See HYPOTHETICAL QUESTION. 


absurdity, n. The state or quality of being grossly 
unreasonable; esp., an interpretation that would 
lead to an unconscionable result, esp. one that the 
sige or (esp. for a statute) the drafters could not 
ve intended and probably pever considered. Cf. 
GOLDEN RULE. 


A-B trust. See bypass trust under TRUST. 


ab urbe condita (ab or-bee kon-di-ta). [Latin] From the 
founding of the city (esp. Rome in 753 3.c). © This 
term is sometimes used in abbreviated form in classi- 
cal dates. For example, the date “23 A.U.C.” means 
“23 years after the founding of Rome,” or 730 5.c — 
Abbr. A.U.C. 


abuse (a-byoos), n. 1. A departure from legal or 
reasonable use; misuse. 2. Physical or mental mal- 
treatment, often resulting in mental, emotional, sex- 
ual, or physical injury. — Also termed cruel and 
abusive treatment. Cf. NEGLECT; CRUELTY. 
abuse of the elderly. Abuse of a senior citizen by a 
caregiver. © Examples include deprivation of food 
or medication, beatings, oral assaults, and iso- 
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lation. — Also termed elder abuse. (Cases: Assault 
and Battery 48. C.J.S. Assault and Batlery §§ 2-3, 
62, 64-66, 81.] 


carnal abuse. See sexual abuse (1). 


child abuse. 1. Intentional or neglectful physical or 
emotional harm inflicted on a child, including 
sexual molestation; esp., a parent's or caregiver's 
act or failure to act that results in a child's exploi- 
tation, serious Lee or emotional injury, sexual 
abuse, or death. 2. An act or failure to act that 
presents an imminent risk of serious harm to a 
child. © Child abuse can be either intentional or 
negligent. The first case of child abuse actually 
prosecuted occurred in New York City in 1874. 
An eight-year-old girl named Mary Ellen was 
found to have been severely abused. Her abusers 
were prosecuted under the law for prevention of 
cruelty to animals, since no law protecting children 
then existed. Child abuse was first recognized as a 
medical concern ‘in 1962, when Dr. C. Henry 
Kempe introduced the medical concept of bat- 
tered-child syndrome. — Also termed cruelty to a 
child; cruelty to children; child maltreatment. See abused 
child under cuitp; battered child under CHILD; BAT- 
TERED-CHILD SYNDROME. Cf. secondary abuse. (Cases: 
Infants @>13-13.5(2), 15. C.J.S. Infants §§ 5, 
-98.] 


domestic abuse. See domestic violence under vio- 
LENCE, 


elder abuse. See abuse of the elderly. 


emotional abuse. Physical or mental abuse that 
causes or could cause serious emotional injury. 


seco abuse. Child abuse suffered by children 
who, although they are not physically abused, wit- 
ness domestic violence within their families. 


sexual abuse. 1. An illegal sex act, esp. one per- 
formed against a minor by an adult. — Also 
termed carnal abuse. 2, rare (2). (Cases: Assault and . 
Battery $59; Infants 13. C.].S. Assault and Bat- 
tery § 74; Infants 8§ 5, 92-93, 95-98.) 


a abuse. Physical, sexual, or psychological 
abuse inflicted by one spouse on the other spouse; 
esp., wife-beating. See BATTERED-WOMAN SYNDROME. 


abuse (e-byooz), vb. 1. To damage (a thing). 2. To 
depart from legal or reasonable use in dealing with 
(a person or thing); to misuse. 3. To injure (a 
person) physically or mentally. 4. In the context of - 
child welfare, to hurt or injure (a child) by maltreat- 
ment. ® In most states, a finding of abuse is general- 
ly limited to maltreatment that causes or threatens to 
cause lasting harm to the child. 


abused child. See cHILp. 


abusee (e-byoo-zee), n. One who is or has been 
abused. 


abuse excuse. Criminal law. The defense that a defen- 
dant cannot tell right from wrong or control impul- - 
ses because of physical or mental abuse suffered as a 
child. @ Like the traditional excuse of insanity, the - 
abuse excuse is asserted by a defendant in an effort -' 
to avoid all culpability for the crime charged. Cf. nar. 
TERED-CHILD SYNDROME; BATTERED-WOMAN SYNDROME. 


1! 
abuse of discovery. See DISCOVERY ABUSE. 


abuse of discretion. 1. An adjudicator's failure to 
exercise sound, reasonable, and legal decision-mak- 
ing. 2. An appellate court’s standard for reviewing a 
decision that is asserted to be grossly unsound, un- 
reasonable, illegal, or unsupported by the evidence. 
See piscretion. (Cases: Appeal and Error €=946; 
Criminal Law 1147. C.J.S. Appeal and Error 
§ 772.) 


abuse of process. The improper and tortious use of a 
legitimately issued court process to obtain a result 
that is either unlawful or beyond the process's 
scope. — Also termed abuse of legal process; malicious 
abuse of Pree malicious gra of legal process; wrongful 

cess; wrongful process of law. Cf. MALICIOUS PROSECU- 
abe . (Cases: Process 168-171. C.J.S. Process 

§§ 106-114.) 


“One who uses a fegal process, whether criminal cr civil, 


@ another primarily to accom @ purpose for which 
it ls not designed Is subject to ts ihe char x: tart 
caused by the abuse of process.” Restatement (Second) of 
Torts § (1977). 


abuse of rights. 1. J/nt'l law. A country's exercise of a 
right either in a way that impedes the enjoyment by 
other countries of their own rights or for a purpose 
different from that for which the right was created 
(e.g., to harm another country’. 2. Louisiana law. A 
person's exercise of a right in an unneighborly spirit 
that, while of no benefit to that person, causes 
damage to the neighbor. 


; abuse-of-rights doctrine. Civil law. The principle that 
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a person may be liable for harm caused by doin 

something the person has a right to do, if the right is 
exercised (1) for the purpose or primary motive of 
causing harm, (2) without a serious and legitimate 
interest that is deserving of judicial protection, (3) 
against moral rules, good faith, or elementary fair- 
ness, or (4) for a purpose other than its intended 
Fee purpen: (Cases: Torts €=6. C.J.S. Torts §§ 5, 

es 


abuse of the elderly. See anuse. 


abuse-of-the-writ doctrine. Criminal edure. The 
principle that a petition for a writ of habeas corpus 
may not raise claims that should have been, but were 
not, asserted in a previous petition. Cf. suocessive- 
writ poctrine. (Cases: Habeas Corpus €896.] 


abuser (e-byoo-zor), n. 1. One who abuses someone or 
something. 2. ABUSE (1). 


abusive (9-byoo-siv), adj. 1. Characterized by wrongful 
or improper use <abusive discovery tactics>. 2. (Of 
a person) habitually cruel, malicous, or violent 
<abusive parent>. — abusively, adv. 2 3d 

abusus (o-byoo-sas), n. Civil law. The right to dispose 
of one’s property. 

abut (2-bat), vb. To join at a border or boundary; to 
share a common boundary with <the company’s 
land in Arizona abuts the Navajo Indian reserva- 
uion>. — abutment (a-bat-mant), n. : 

abuttals (e-bot-olz). Land boundaries; the boundary 
lines of a piece of land in relation to other contigu- 
ous lands. — Also termed (archaically) buttals: - 


- accede 


abutter (9-bot-er). 1. The owner of adjoining land; 
one whose property abuts another's. [Cases: Adjoin- 
ing Landowners 1. C.J.S. Adjoining Landowners 
§§ 2, 6-8, 39.] 
“The of abutter] is that of to his 
orga >a uh lfeegnane men ad ee 
this reasonable access. The Hight normaly Se Te tok 
oe Treva, 21 Boma: pom 2 a y onto his ises, An 
rat Se Cote tee Sones oe 
Osborne M. Reynolds J. Handbook A Coverimen 
Law § 180, at 620 (1982). 


2. Land that adjoins the land in question. 
abutting foot. See FRONT FOOT. 
ale. abbr. ACCOUNT (4). 


academic, adj. 1. Of or relating to.a.school or a field 
of study; esp., of or relating to a field of study that is 
not vocational or commercial, such as the liberal arts 
<academic courses>. 2. Theoretical; specif., not 
practical or immediately useful <academic ques- 
tion>. 


academic freedom. The right (esp. of a university 
teacher) to speak freely about political or ideological 
issues without fear of loss of position or other repri- 
sal. (Cases: Colleges and Universities €8.1(8). C.J.S. 
Colleges and Universities § 25.] 


academic lawyer. A law professor, usu. one who main- 
tains a law practice on the side. 


Académie de Droit International de La Haye. Sce 
HAGUE ACADEMY OF INTERNATIONAL LAW. 


academy. 1. An institution of higher learning. 2. An 
association dedicated to the advancement of know!- 
edge ir a Daphne field, such as the American 
Academy of Matrimonial Lawyers. 8. A private high 
school. 4. (cap.) A garden near Athens where Plato 
taught; hence, the school of philosophy that he led. 


a cancellando (ay kan-se-lan-doh). (Law Latin] From 
canceling. : 


“tt has its name of chancery, canceliaria. from the judge 
who presides here, the lord or cancellarius; who, 


us, Is so termed @ 
cancelling the ‘s letters patents whe 


Laws of England 46 (1768). : 


a cancellis (ay kan-sel-is), n. (Law Latin) Hist. A chan- 
cellor, so called because he performed the duties of 
office behind a cancelli (“lattice”). ~ 


a cancellis curiae explodi (ay kan-sel-is r-ee-1 ek- 
sploh-di). [Law Latin] Hist. To be expelled from the 


bar of the court. 


a cause de cy (ay kaw-za da see), adv. (Law French] 
For this reason. 


accedas ad curiam (ak-see-des ad kyoor-cc-am), 7. 
(Law Latin “you are to go to the court”) His!. An 
original writ for removing a replevin action to a 
royal court from either of two feudal courts — a 
court baron or a hundred court. @ It is a recordare 
facias loquelam for replevin actions. See RECORDARE FA- 
CIAS LOQUELAM. 

accede (ak-seed), vb. 1. To consent or agree. 2. To be 
added (to something else) through accession. 3. To . 
adopt. See aporrion (6)..4. (Of a body politic) to 


Accelerated Cost Recovery System 


accept unification with or annexation into another 
body politic. — accession, accedence (ak-see-dants), 
nt. 


Accelerated Cost Recovery st aoe An accounting 
method that is used to calculate asset depreciation 
and that allows for the faster recovery of costs by 
assigning the asset a shorter useful life than was 
previously permitted under the Internal Revenue 
Code. @ This 1 aie applies to property put into 
service from 1981 to 1986. It was replaced in 1986 
by the Modified Accelerated Cost Recovery Sys- 
tem. — Abbr. ACRS. [Cases: Internal Revenue 
oa C.J.S. Internal Revenue §§ 280, 234, 239, 
249. 


accelerated depreciation method. See ogpreciaATION 
METHOD. | ; 


accelerated disclosure. See accelerated discovery under 
DISCOVERY. 


accelerated discovery. See niscovery. 


accelerated-reentry theory. See POST-EXPIRATION-SALES 
THEORY. 


accelerated remainder. See REMAINDER. 


acceleration, n. 1. The advancing of a loan agree- 
ment's maturity date so that payment of the entire 
debt is due immediately. (Cases: Bills and Notes 
€>129(2). C.].S. Bills and Notes; Letters of Credit §§ 76, 
§$2-100.] 2. The shcrtening of the time for vesting in 
possession of an expectant interest. — Also termed 
acceleration of remamder. (Cases: Remainders 5. 
C.J.S. Estates §8§ 77, 80.] 3. Property. The hastening of 
an owner's time for enjoyment of an estate because 
of the failure of a preceding estate. 4. Securities. The 
SEC's expediting of a registration statements effec- 
tive date so that the registrant bypasses the required 
20-day waiting period. — accelerate, vb. 

acceleration clause. A loan-agreement provision that 
requires the debtor to pay off the balance sooner 
than the due date if some specified event occurs, 
such as failure to pay an installment or to maintain 
insurance. Cf. DEMAND CLAUSE; INSECURITY CLAUSE. 
(Cases: Bills and Notes @-129(2). C.J.S. Bills and 
Notes; Letters of Credit 8§ 76, 92~100.] 


acceleration of remainder, See ACCELERATION (2). 
gr aasry Identification of Goods and Services Manu- 
Ti A 


rademarks, A U.S. Government publication that 
sets forth, for and services, known acceptable 
international categorizations and descriptions 


that may be used in trademark applications submit- 
ted to the U.S. Patent and Trademark Office. @ This 
manual is available from the U.S. Government Print- 
ing Office, Washington, D.C. 20402, and through 
the PTO's website at http://www.uspto.gov. 


acceptance, n. 1. An offeree’s assent, either by express 
act or by implication from conduct, to the terms of 
an offer in a manner authorized or requested by the 
offeror, so that a binding contract is formed. @ If an 
acceptance modifies the terms or adds new ones, it 
nerally operates as a counteroffer. Cf. orrer. 
Cases: Contracts @=22(1). C.J.S. Contracts §§ 46-51, 
53-54; Trading Stamps and Coupons §§ 7-9.) 
pel ht silence. do ares of an offer not by 
explicit words but through the lack of an offerec's 
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response in circumstances in which the relation- 
ship between the offeror and the offeree justifies 
both the offeror's expectation of a reply and the 
offeror’s reasonable conclusion that the lack of one 
signals acceptance. @ Ordinarily, silence does not 
give rise to an acceptance of an offer. (Cases: 
Contracts @22(1). C.J.S. Contracts §§ 46-51, 
53-54; Trading Stamps and Coupons §§ 7-9.] 
qualified acceptance. A conditional or partial ac- 
ceptance that varies the original terms of an offer 
and operates as a counteroffer, esp., in negotiable 
instruments (bills of exchange), an acceptor’s vari- 
ation of the terms of the instrument. (Cases: Bills 
and Notes 83. C.J.S. Bills and Notes; Letters of 
Credit § 38.) 


2. A buyer's assent that the goods are to be taken in 
rformance ofa contract for sale. @ Under UCC 
2-606, a buyer's acceptance consists in (1) signify- 

ing to the seller that the s are conforming ones 

or that the buyer will take them despite noncon- 
formities, (2) not making an effective rejection, or 

(3) taking any action inconsistent with the szller's 

ownership. If the contract is for the sale of goods 

that are not identified when the contract is entered 
into, there is no acceptance until the buyer has ha-l 

a reasonable time to examine the goods. But if the 

buyer deals with them as owner, as by reselling 

them, a court may find constructive acceptance. 

[Cases: Sales €178(1). C.J.S. Sales §§ 189-191, 

194-197.] 


(Arthur L. Corbin ed., 3d Am. ed. 1919). [But Corbin adds:] 
ee use a the word Bre leliabag Hcl is open to = 

lection. To many persons means that 
know! Kes bean received. 


() . Frequently a contract 
maca evan though the offeror has no such knowledge. in 
“such case the acceptance is not ‘communicated’ and yet it 
consummates the contract. ‘id. n.2. 


“Acceptance of a conveyance or of 


3. The formal receipt of and agreement to pay a 
negotiable instrument. [Cases: Bills and Notes 
66-84. C.J.S. Bills and Notes; Letters of Credit §§ 4, 
19, 21, 24, 37-40.) 4. A negotiable instrument, esp. 
a bill of exchange, that has been accepted for pay- 
ment. 


acceptance au besoin (oh ba-zwan). (French “in 

case of need"] An acceptance by one who has 

agreed to pay the draft in case the drawee fails to 
lO so. 


acceptance for honor. An acceptance or undertak- 
ing not by a party to the instrument, but by a third 
party, for the purpose of protecting the honor or 
credit of one of the parties, by which the third 
party agrees to pay the debt when it becomes due 
if the original drawee does not. @ This type of 
acceptance inures to the benefit of all successors to 
the party for whose benefit it is een — Also 
termed acceptance supra ; acceptance for honor 
supra protest. [Cases: Bills and Notes @71. CJ.S. 
Bills and Notes; Letters of Credit § 37.} 


eee 
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ured by no ce and Is not over: 

due may, with the consent ler, be acce; in this 

way for the honour of either the drawer or an (e., 

to prevent the bill being sent back upon the drawer or 

pares rte SU aae eee eae 
as " onty, 

the bill; drawn of Its 


non-payment and protested 
may paervene ond pay i eupra ¥ fo the 
person flable Lioabgll be 
"2 ‘s Commentaries on the Laws of England 
(. Ceopin Warmington ed., 21st ed. 1950). 
accommodation acceptance. The acceptance of an 
offer to buy goods for current or prompt shipment 
by shipping nonconforming s after notifying 
the buyer that the shipment is intended as an 
accommodation. @ This type of “acceptance” is not 
truly an acceptance under contract law, but oper- 
ates instead as a counteroffer if the buyer is duly 


notified. (Cases: Sales €=23(4). CJ.S. Sales 
§§ 38-40.) : 

banker’s tance. A bill of exchange drawn on 
and accepted by a commercial bank. @ Banker's 


acceptances are often issued to finance the sale of 
goods in international trade. — Abbr. BA. — Also 
termed bank acceptance. (Cases: Banks and Bankin 
189; Bills and Notes ©9151. CJ.S. Banks a 
fist §§ 452-458; Bills and Notes; Letters of Credit 
§ 131. 


blank ce. Acceptance by a bill-of-exchange 
drawee re the bill is made, as indicated by the 
drawee's signature on the instrument. 


conditional acceptance. An agreement to pay’ a 
draft on the occurrence or nonoccurrence of a 
particular event. [Cases: Bills and Notes 83. 
C.J.S. Bills and Notes; Letters of Credit § 38.) 


ress acceptance. A written or oral expression 
‘ricatiog that the drawee has seen the inseeaaent 
and does not dispute its sufficiency. @ While a 
written acceptance’ is typically signified by the 
stamped or written word “accepted” or “present- 
cd,” usu. on the instrument itself, an oral accep- 
tance must be made directly to a drawer or holder 
who has waived the right to a written acceptance. 


implied acceptance. An acceptance implied by a 
drawee whose actions indicate an intention to com- 
ply with the renner of the drawer; conduct by the 
drawee from which the holder is justified in con- 
cluding that the drawee intends to accept the 
instrument. [Cases: Bills and Notes €°70. C.J.S. 
Bills and Notes; Letters of Credit § 21.) 


special acceptance. An acceptance that departs 

rom either the terms of a bill or the terms added 
to but not otherwise expressed in a bill. @ An 
example is an acceptance of a draft as payable in a 
particular place even though the draft contains no 
such limitation. (Cases: Bills and Notes 83. 
C.J.S. Bills and Notes; Letters of Credit § 38.] 


trade acceptance. A bill of exchange for the 
amount of a specific ‘purchase, drawn on and 
accepted by the buyer for payment at a specified 
time. (Cases: Bills and Notes 1. C.J.S. Bills and 
Notes; Letters of Credit §§ 2-8, 5-6, 8-9, 17-18, 22.] 


accepted-work doctrine 


- §. An insurer's agreement to issue a policy of insur- 
ance. [Cases: Insurance €°1731. C.J.S. Insurance 
§§ 278, 276-280.] — accept, vb. 


specified in the lon forms that acceptance of an 
applicant's offer not occur until the insurance policy is 
iterally to the — that is, the Insurer 
chooses to is 


insurance Law: A Guide to Fundamental Principies, 
Doctrines, and Commercial Practices § 2.1, at 39-40 
(1888). 
6. An heir’s agreement to take an inheritance. See 
TACIT ACCEPTANCE. 7, See ADOPTION (6). 


acceptance au besoin. See ACCEPTANCE (0). 
acceptance by silence. See ACCEPTANCE (»). 


acceptance company. See sales finance company under 
FINANCE COMPANY. 


acceptance credit. See time letter of credit under LETTER 
OF CREDIT. 


acceptance criteria. Intellectual property. Agreed-on 
performance standards that a custom-made product 
such as computer software or hardware or a com- 
mercial website must meet before the customer is 
legally obligated to accept the product and pay for it. 
See ACCEPTANCE TESTING. 

acceptance doctrine. Consiruction law. The principle 
that, once an owner accepts the work of a contractor, 
the contractor is not liable to third parties for an 
injury arising from the contractor's negligence in 
performing under the contract, unless the injury 
results from a hidden, imminently dzagerous ciefect 
that the contracto: knows about and the owner does 
not know about. — Also termed -work doc- 
Ae ial Negligence €1205(8). C.j.S. Negligence 


acceptance for honor. See ACCEPTANCE (4). 


acceptance-of-the-benefits cot i ssig baer that a 

party may not appeal a judgment:a aving vol- 
untarily and intentionally received -all or some part 
of the relief provided by it. (Cases: Appeal and Error 
160. C.J.S. Appeal an. Error §§ 195-194.) 


acceptance sampling. The practice of examining only 
a few items from a shipment to détermine the ac- 
ceptability of the whole shipment. 


acceptance supra protest. See acceplance for honor un- 
der ACCEPTANCE (4). 


acceptance testing. /ntellectual property. Formal experi- 
ments conducted by or on behalf of the customer to 
determine whether computer software or hardware 
or a commercial website satisfies the customer's ac- 
ceptance criteria. @ Usu., an acceptance-testing pro- 
vision in a sales contract or license agreement is 
accompanied by a termination provision allowing the 
customer to back out of the contract if the product is 
not acceptable. — Also termed requirements testing. 
See ACCEPTANCE CRITERIA. / 

acceptare (ak-sep-tair-ee), vb. [Latin] Civil law. To ac- 
cept or assent to, as a promise made by another. 


accepted-work doctrine. See ACCEPTANCE DOCTRINE. 


acceptilation - 


tilation (ak-sep-te-lay-shen), n. [fr. Latin accepli- 
latio “release”) Roman & civil law. An oral release 
from an obligation even though payment has not 
been made in full; a complete discharge, esp. 
through a fictitious payment. — Also termed (in 
Roman law) accepiilatio. Cf. apocita. 


acceptor. A person or entity that accepts a negotiable 
instrument and agrees to be primarily responsible 
for its payment or performance. (Cases: Bills and 
Notes 73. C.J.S. Hills and Notes; Letters of Credit 
§ 39.) 


acceptor supra protest. One who accepts a bill that 
has been protested, for the honor of the drawer or 
an indorser. (Cases: Bills and Notes 71, 80. C.J.S. 
Bills and Notes; Letters of Credit § 37.) 


accept service. To agree that process has been prop- 
erly served even when it has not been. — Also 
termed accept seruice of process. 


access, u. 1. An opportunity or ability to enter, ap- 
proach, pass to and from, or communicate with 
<access to the courts>. 2. Family law. vistvavion 1). 
3. Famiiy law. The opportunity to have sexual inter- 
course. Cf, NONACCESS. 


multiple access. In a paternity suit, the defense that 
the mother had lovers other than the defendant 
around the time of conception. @ The basis for the 
defense is that because the mether bears the bur- 
den of proof, she must he able to prove that only 
the defendant could be the child's father. In some 
jurisdictions, this is still known by its common-law 
name, the exceptio plurinm concubentium defense, or 
as simply the pluritum defense. Juries or judges who 
wished to dismiss the case because of the mother’s 

romiscuity, rather than because of the improba- 
Eatiey of the defendant's paternity, often accepted 
this defense. Most states have now abrogated the 
defense. In fact, in recent years the issue of multi- 
ple access has declined in importance with the rise 
cf highly accurate paternity testing. [Cases: Chil- 
dren Out-of-Wedlock €50. C.J.S. Children Out-of- 
Wedlock §§ 103, 106.] 


4. Patents & trademarks. The right to obtain informa- 
tion about and to ge and copy U.S. Patent and 
Trademark Office files of patents, patent applica- 
tions, trademark applications, and inter partes pro- 
aarah pertaining to them. 5. Copyright. An oppor- 
tunity by one accused of infringement to see, hear, 
or copy a copyrighted work before the alleged 
infringement took place <the duplication of the 
error proved that the defendant had access to the 
work>. ® Proof of access is required to prove copy 
right infringement unless the two works are strik- 
ingly simila:. (Cases:. Copyrights and Intellectual 
Property 83(3.1).J 


“Since a coon of bath Baspecee Hs 
laintff can u lence to prove 
3 slaront: the most important component of such 


to support a copyrig' 
claim is proof of access. Evidence of access and substantial 
similarity create an inference cf copying and establish a 
y Propary § 206 (1885) 18 Am. Jur. 2d Copyright and 
Property § 206 (1885). 
6. Copynght. The right to obtain information about 
and to inspect and copy U.S. Copyright Office files 
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and deposited materials. See (for senses 3 & 4) pow- 
ER TO INSPECT. — access, ub. 


access easement. See EASEMENT. 


accessio (ak-sosh-ee-oh) n. [Latin] Roman law. 1. The 


doctrine by which something of lesser size, value, or 
importance is integrated into something of greater 
size, value, or importance. 


Ailldedenesded Brlniftda Bink haseped Li ging eceler 


tost In the identity of the r (the pi , the owner of 
the principal is the owner of the thing.... There fs sald to 
be fo.... The term is used by some commentators 


ud there has 
addition to my right, i.e. in which the object of my owner- 
ship has Increased. The owner of an animal lore 


the French Civil Code are so wide as to be almost meaning- 
ewe one Nicholas, An Introduction to Roman Law 133 
n. 7 


2. ACCESSION (4). 


accession (ak-sesh-an). 1. The act of acceding or 


agreeing <the family's accession to the kidnapper's 
demands>. 2. A coming into possession of a right cr 
office <as promised, the state's budget was balanced 
within two years after the governor's accession>. 3. 
Int'l law. A method by which a nation that is not 
among a treaty’s original signatories becomes 2 party 
to it <Italy me a party to the nuclear-arms 
treaty by accession>. See Vienna Convention on the 
Law of Treaties, art. 15 (1155 U.N.T-S. 331, 8 1.L.M. 
679 (1969}). — Also termed adherence; adhesion. See 
INSTRUMENT OF accession. 4, The acquisition of. title to 
personal property by bestowing labor on a raw mate- 
rial to convert it to another thing <the owner's 
accession to the lumber produced from his 
land>. .— Also termed (in Roman law) accessio. See 
ADJUNCTION (2). [Cases: Accession 1. C.J.S. Accession 
2-8.) 


‘Accessio ts the combination of two chattels belonging to 
different persons into a single article: as when A’s Cloth is 
used to patch B's coat, or a vehicle tet on hire-purchase has 
new accessories fitted to i.” A.F.V. Heuston, Salmond on 
the Law of Tosts 113 (17th ed. 1977). 
5. A property owner's right to all that is added to 
the property (esp. land) naturally or by labor, in- 
cluding land left by floods and improvements made 
by others <the newly poured concrete driveway 
became the homeowner's property by accession>. @ 
In Louisiana law, accession is the owner's right to 
whatever is produced by or united with something, 
either naturally or artificially. La. Civ. Code arts. 
483, 490, 507. Cf. annexarnon. 6, An improvement 
to existing personal property, such as new shafts on 
golf clubs. 


“The problem of accessions arises pmequenty. koe? 


from reported cases, but an cbvicus instance of : 
ty arises where a motor vehicle ts financed by a 
secured party and the debtor In a cee 


acquires a new engine or new tires for the vehicle .... 
the of the engine or tires reserved a security interest 
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Uniform Commercial Code § 4-22, at 93 (2d ed. 1979). 


7. The physical uniting of goods with other goods 
in such a manner that the identity of the original 
goods is not lost. UCC § 9-102(a)(1). 8. accessory. 
sHIv. 

access order. See VIsrrATION ORDER. 


accessorial (ak-sa-sor-ce-al), adj. 1. (Of a promise) 
made for the purpose of strengthening another's 
credit <an accessorial pledge by way of guaran- 
ty>. — Also termed accessory. 2. Criminal law. Of or 
relating to the accessory in a crime <accessorial 
guilt>. [Cases: Criminal Law €=68-77. C.J.S. Crimi- 


- nal Law §$§ 137-142.) 


accident 


“A principal in the second vores is one by whom the 
actual of the felony ts aided and at the 


Sones or a pacsangel Onn clanceciee or tieiha one 
, OF 2 passenger on a clandestine exped 
results In manslaughter; or a bigamists second 
‘wife,’ if she knows he is committing . (in early law 
tote iat ye tek he ac) God 
a — the a W. 

Tumer, Kenny's Outlines of Criminal Law 86 (16th ed. 1952). 
accessory before the fact. An accessory who assists 
or encourages another Lo commit a crime but who 
is not present when the offense is actually commit- 
ted. @ Most jurisdictions have abolished this cate- 
gory of accessory and instead treat such an offend- 
er as an accomplice. — Sometimes shortened to 
before. See accompiice:’ (Cases: Criminal 


Law @68, 81. CJ.S. Criminal Law §§ 137, 


accessorial obligation. See COLLATERAL OBLIGATION. 


accessory (ak-ses-a-ree), n. 1. Something of secondary 
or subordinate importance. 2. Criminal law. A person 
who aids or contributes in the commissiun or con- 
cealment of a crime. @ An accessory is usu. liable 
only if the crime is a felony. Cf. Principat (2). (Cases: 
Criminal Law € 68-77; Homicide ©5738. C.J.S. 
Criminal Law $§ 137-142.) — accessory, adj. — ac- 
cessoryship, n. 


“In most furisdictions, the common-law distinctions between 
principais and accessories have largely been abolished, 
although the pertinent statutes vary in form and substance. 
Conceptually, the commonaw pattern remains the same: 
The person who aids, abets, commands, counsels, or cth- 
ernwise encourages another to commit a crime is still regard- 
ed as a party to the und crime as at commen law, 
Apel lean lh pe tera ag cha 


and ¥ 
scene of the crime.” 1 Charles E. Torcia, Wharton's Criminal 
Law § 35, at 202-03 (18th ed. 1993). 


accessory after the fact. An accessory who was not 
ut the scene of the crime but knows that a crime 
has been committed and who helps the offender 
‘try to escape arrest or punishment. 18 USCA § 3. 
®@ Most penal statutes establish the following four 
ett: (1) someone else must have commit- 
ted a felony, and it-must have beer completed 
hefi:r. the accessory's act;'(2) the accessory must 
not be guilty as a principal; (3) the accessory must 
personally help the principal try to avoid the con- 
sequences of the felony; and (4) the accessory's 
assistance must be rendered with guilty knowl- 
edge. An accessory after the fact may be prosecut- 
ed for obstructing justice. — Sometimes shortened 
to accessory after. (Cases: Criminal Law €=74, 82. 
CJ.S. Criminal Law §§ 140, 146-147.) 
“At common law, an accessory after the fact is one who, 
knowing that a felony has been committed by another, 
recelvos, refleves, comforts, or assists the felon, or in any 
manners aids him to escape arrest or punishment. To be 
uilty as an accessory after the fact one must have known 
that a completed felony was committed, and that the per- 
sen aided was the party. The mere presence of the 


conviction as an accessory after the fact, where the evi- 
dence shows the defendant became Involved in the crime 
after its commission." 21 Am. Jur. 2d Criminal Law § 209, 
at 275- 76 (1998). 


accessory at the fact. See principal in the second 
degree under PRINCIPAL (2). 


146-147.) 


“An accessory before the fact is a person who procures or 
advises one cr more of the aber ate di siete peice 
This definition requires from him an instigation so active that 
a person who is merely shown to have acted as the stake- 
hoider for a prize-fight, which ended fatally, would not 
punishable as an . The fact that a crime 
committed In a manner different from the mode 

had advised will nat excuse him from 
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instead of any form of the crime ed, an entirely 
different offence is committed.” J.W. Turner, Kenny's 
Outtines of Criminal Law 88 (16th ed. 1952). 


accessory building. See suttoinc. 
accessory contract. See CONTRACT. 
accessory obligation. See onLiGaTION. 
accessory right. See RIGHT. 


ncceseeryaulp. The status or fact of being an accesso- 
ry.— termed (loosely) accession. 


accessory thing. See THING. 

accessory use. See USE (1). 

access to counsel. See RIGHT TO COUNSEL. 

accident, n. 1. An unintended and unforeseen injuri- 
ous occurrence; something that does not occur in 
the usual course of events or that could not be 
reasonably anticipated, 2. Equity practice. An unfore- 
seen and injurious occurrence fot: attributable to 
mistake, negligence, neglect, or misconduct. 


“The word ‘ * in accident policies, means an event 
which takes place one's A 
res, though unexpecied, fe nt an eccdrt the means or 
cause must be Death 


accidental, nor is disease or death caused by the 
of climate or 


dent; 
something unforeseen or unusual occurs which 
the injury, the injury results through accident.” 1A 


Alan 
& Jean insurance Law and Practice 
3°, at 455 (rev. Rseriirs . 


. , rdinary, either by virtue of 
the fact that It occurred . or because of the extent of 
the damage. An accident can be elther a sudden happen- 
ing or a si tike the percolation of 
harmful sub: through the ground. a 
particutar Incident as an accident seems to depend on two 


accidental 


criteria: 1. the degree of foresseability, and 2. the state of 
mind of the aciorin inten or not inten the result.” 
1098) F. Dobbyn, insurance inaN 128 @d ed. 


culpable accident. An accident due to negligence. @ 
A culpable accident, unlike an unavoidable acci- 
dent, is no defense except in those few cases in 
which wrongful intent is the exclusive and neces- 
sary basis for liability. 
unavoidable accident. An accident that cannot be 
avoided because it is produced by an irresistible 
physical cause that cannot be prevented by human 
skill or reasonable foresight. © Examples include 
accidents resulting from lightning or storms, perils 
of the sea, inundations or earthquakes, or sudden 
itIness or death. Unavoidable accident has been 
considered a means of avoiding both civil and 
criminal liability. — Also termed mevilable accident; 
nue accident; unavoidable casualty. CE act oF Gop. 
{Cases: Automobiles 201(10); Negligence 440. 
C.).8. Mator Vehicles § 517; Negligence §§ 66-63, 
209. 
“tnevitable accident ... does not mean a catastrophe 
which could not have been avoided by any precaution 
whatever, but such as could not have been avuxied by a 
reasonable man at the moment at which it occurred, and it 
is common knowledge that a reasonable man ts not credit- 


ed with perfection weer P.H. Winfield, A Textbook 
of the Law of Tort § 15, at 43 (Sth ed. 1950). 


“An unavoidable accident Is an occurrence which was not 
intended and which, under all the circumsiances, could not 
have been foreseen or prevented by the exercise of reason- 
able precautions. That is, an ts considered un- 
avoidable or ineviable ct law Hf it was not proximately 


caused by the negligence of any party to the action, or to 
the accident.” W. Page Keston et al., Prosser and Keeton 
on the Law of Torts § 29, at 162 (Sth ed. 1984). 

accidental, adj. 1. Not having occurred as a result of 
imvone's purposeful act; esp., resultin 
event that could not have been prevented by human 
skill or reasonable foresight. 2. Not having been 
caused by a tortious act. 


accidental death. See DEATH. 


accidental-death benefit. An insurance-policy provi- 
sion that allows for an additional payment (often 
double the face amount of the policy) if the insured 
dies as a result of an accident, as defined in the 
licy, and not from natural causes. — Abbr. ADB. 
Eases: Insurance €@2599. C.J.S. Insurance §§ 1094, 
1096, 1170-1171.] 
accidental harm. See HARM. 
accidentalia (ak-si-den-tay-lee-a). [Law Latin “acciden- 
tal things”) Hist. Incidents of a contract; nonessential 
contractual terms to which the parties expressly stip- 
ulate. Cf. ESSENTALIA. 
talon, and are never presumed without f° Willam Bell 
Bell's Dictionary and Digest of the Law of Scotland 406 
(George Watson ed., 7th ed. 1890). 
accidentalia feudi (ak-si-den-tay-lee-a fyoo-di). [Law 
Latin] Hist. All nonessential terms in a feudal con- 
tract; esp., those that are not essential to the fee 
(such as building restrictions). Cf. ESSENTIALIA FEUDI. 


accidental injury. See injury. 


accidental killing. Homicide resulting from a lawful 
act performed in a lawful manner under a reason- 


from an. 
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able belief that no harm could occur. — Also termed 
death by misadventure; homicide by misadventure; killi 
by misadventure; homicide per infortunium. See justifiable 
homicide under tomicing; involuntary manslaughter un- 
der MANSLAUGHTER. CA MALtcroUs Kiasnc, [Cases: 
Homicide €762.] 


accidental stranding. See s1RANDING. 


accident and health insurance. See health insurance 
under INSURANCE. 


accident-based insurance. See occurrence-Lased liability 
insurance under INSURANCE, 


accident insurance. See INSURANCE. 
accident policy. See InsURANCE POLICY. 


accidere (ak-sid-or-ee), vb. [Latin] Civil law. 1. To fall 
down. 2. By extension, to befall or happen to. 


accipe ecclesiam (ak-si-pee e-klee-z[hlee-om). [Law 
Latin} Hist. Eccles. law. Receive this church or living. 
@ The phrase was used by Patrons in presenting an 
incumbent to a vacant parish. Trado libi ecclesiam (‘1 
deliver this church (or living] to you") was also used. 
CE. TRADO TIBL ECCLESIAM, 


accipere (ak-sip-ar-ce), vb. (Latin) Civil law. To receive; 
esp., to take under a will. 


accipitare (ak-sip-a-tair-ee), vb. [Law Latin] Hist. To 
pay {a lord) in order to become a vassal; esp., to pay 
relief upon succeeding to an estate. 


acclamation. Parliamentary law. 1. Approval er election 
by genera consent, usu. demonstrated by applause 
or cheering. ®@ Election by acclamation is common in 
large conventions where only one candidate has 
been nominated. 2. Voting by applause or shouting. 


accola (ak-s-la), n. [Latin “person living nearby} 1. 
Roman law. A person who inhabits or occupies land 
near a certain place, such as one who dwells near a 
river. 2. Hist. agricultural tenant; a tenant of a 
manor. 


accomenda (ak-a-men-de). Hist. Maritine law. A con- 
tract between a cargo owner and a shipmaster 
whereby the parties agree to sell the cargo and 
divide the profits (after deducting the owner's costs). 
® This contract actually consists of two agreements: a 
mandatum, by which the owner gives the shipmaster 
the power to dispose of the cargo, and a partnership 
contract, by which the parties divide any profits 
arising from the sale. See MANDATE (6). [Cases: Ship- 
ping 2104. C.J.S. Shipping §§ 247-250, 252-254.) 


accommodated party. A party for whose benefit an 
accommodation party signs and incurs liability. Cf. 
ACCOMMODATION PARTY. 

accommodation, n. 1. A loan or other financial favor. 
2. The act of signing an accommodation paper as 
surety for another. See accoMMODATION PareR. 3. The 
act or an instance of making a change or provision 
for someone or something; an adaptation or adjust- 
ment. See PUBLIC ACCOMMODATION; REASONABLE ACCOM- 
MODATION. 4, A convenience supplied by someone: 
esp., lodging and food. 


lic accommodation. A business that provides 
lodging, food, entertainment, or other services to 
the public; esp. (as defined by the Civil Rights Act 
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of 1964), one that affects interstate commerce or is 
supported by state action. (Cases: Civil Rights 
1043. C.J.S. Civil Rights § 23.] 


accommodation acceptance, See ACCEPTANCE (4). 
accommodation bill. See accoMMODATION PAPER. 


accommodation director. See dummy director under bI- 
RECTOR. 


accommodation indorsement. See INDORSEMENT. 
accommodation indorser. See INDORSER. 
accommodation land. See LAND. ‘ 


-accpmmodation line. Insurance. One or more policies 


that an insurer issues to retain the business of a 
valued agent, broker, or customer, even though the 
risk would not be accepted under the insurer's usual 
standards. 


accommodation loan. See Loan. 
accommodation maker. See MAKER. 


‘accommodation note. See NOTE (). 
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accommodation paper. A negotiable instrument that 

one party cosigns, without receiving any consider- 
- ation, as surety for another party who remains pri- 

marily liable. © An accommodation paper is typically 
used when the cosigner is more creditworthy than 
the principal debtor. — Also termed accommodation 
bill; accommodation note, (Cases: Bills and Notes 49, 
96. C.J.S. Bills and Notes; Letters of Credit §§ 24-25, 
63.) 


accommodation 
pense or other 
lor the 
(called the accom party) to the instrument. © 
‘The accommodation party can sign in any capacity 
iie., as maker, drawer, acceptor, or indorser). An 
accommodation party is liable to all parties except 
the accommodated party. who impliedly agrees to 
pay the note or draft and to indemnify the accom- 
modation party for all losses incurred in having to 
pay it. See surety. (Cases: Bills and Notes 49, 96, 
63.] 


per: A person who, without recom- 
nefit, signs a negotiable instrument 


C.J.S. Bilis and Notes; Letters of Credit 8§ 24-25, 


accommodation surety. See voluntary surety under 
SURETY. 


accommodatum (a-kom-o-day-tam), n. See COMMODA. 
‘TUM. 


accompany, vb. To go along with (another); to attend. 
® In automobile-accident cases, an unlicensed driver 
is not considered accompanied by a licensed driver 
unless the latter is close enough to supervise and 
help the former. 


accomplice (a-kom-plis). 1. A person who is in any 
way involved with another in the commission of a 
crime, whether as a principal in the first or second 
degree or as an eet @ Although the definition 
includes an accessory before the fact, not all authori- 
ttestreat this term as including an accessory after the 
fact. (Cases: Criminal Law $59. C_].S. Criminal Law 
§§ 127, 998.) 
“There Is some authority for the word ‘accomplice’ 
tnetude all principais paid all pl Aantiag Se the preferred 
usage Is to include all principais and accessories before the 


Perpose of being a surety for another party. 


accord and satisfaction 


but to exclude accessories after the fact. If this limita- 
Is adopted, the word ‘accomplice’ will embrace all 
salaerag) abettors and inciters.' Rollin M. Perkins & 
id N. Boyce, Criminal Law 727 (3d ed. 1982). 


. of aids the other person in 
ing it.” 1 Chartes E. Torcla, Wharton's 
Law § 38, at 220 (15th ed. 1993). 


2. A person who knowingly, voluntarily, and inten- 
tionally unites with the principal offender in com- 
mitting a crime and thereby becomes punishable for 
it. See accessory. Cf. PRINCIPAL (2). 
definition an accomplice must 
the purpose of Promoting or 
nse 


which 
accomplice. State v. White, NJ. 1984, 484 A.2d 
122." Model Penal Code § 2.06 annct. (1997). 


accomplice liability. See LiaBitity. 
accomplice witness. See wiTNEss. 
accompt. See ACCOUNT (D. 


accord, n. 1. An amicable arrangement between par- 
ties, esp. between peoples or nations; ComPACT; fREA- 
Ty. 2. An offer to give or to accept a ee 
performance in the future to satisfy an obligor’s 
existing duty, together with an acceptance of that 
offer. © The performance becomes what is known as 
a satisfaction. — Also termed executory accord; accord 
executory. See ACCORD AND SATISFAGTION; SATISFACTION. 
Cf. coMpROMISE; NovATION. [Cases: Accord and Satis- 
faction G1. C.J.S. Accord and Satisfaction §§ 2-17, 
25-33.) 
“An accord |s a contract under which an obligee promises 
to accept a stated performance in satisfaction of the obli- 
's existing duty. Performance of the accord discharges 
on of inal duty.” Restatement (Second} of Contracts 


(1978). 
“The term executory accord is sometimes used to under- 
score the point that the accord itself does not discharge the 
duty. tt also cefiects an historical anachronism, now general- . 
y rejected, under which an unperformed accord was not 
jefense to an action on the underlying ve E. Allan 
Farnsworth, Contracts § 4.24, af.289 n.10 ed. 1999). 
3. A signal used in a legal citation.to introduce a 
case clearly supporting 2 proposition for which an- 
ather case is being quoted directly. © 


accord, vb. 1. To furnish or grant, esp;.what is suitable 
or proper <accord the litigants'a stay of costs pend- 
ing appeal>. 2. To agree <they accord in their 
opinions>. 


accord and satisfaction. An agreement to substitute 
for an existing debt some alternative form of dis- 
charging that debt, coupled with the actual dis- 
charge of the debt by the substituted performance. © 
The new agreement is called the accord, and the 
discharge is called the satisfaction. Cf. comeronise; NO- 
VATION; SETTLEMENT (2), (3). [Cases: Accord and Suatis- 
faction 1. C.J.S. Accord and Satisfaction §§ 2-17, 
25-33.) 
* “Accord ’ means an t between 
‘na Something shall be given, or done tor, the 


be a.person who acts 
ig the commission 


the parties that some’ 

person who has the of action, in satisfaction of the 
cause of action. There must be not only agreement (‘ac- 
cord’) but also co tisfaction’). Such an ar- 
rangement Is really one of substituted STEW. 
Chance, Principles of Mercantile Law 101 (P.W. French ed., 
13th ed. 1950). 
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substituted contract or an accord. if, however, thelr agree- 
ment is In the nature of a computation, it is called an 
account stated. An account stated, then, is a manifestation 
of assent by both parties to the stated sum as an accurate 
com af the debt." E. Allan Farnsworth, Contracts 
§ 4.24, at 286 (1982). 


2. A plaintiffs claim in a suit for such a bakince. 3, 


accordant (e-kor-dant), adj. In agreement <accordant 
with these principles>. 


accouchement (e-koosh-mont or 
{French} Childbirth. 


account, 2. 1. ACCOUNTING (3) <the principal filed an 
action for account against his agent>.— Also spelled 


ak-oosh-mawn). 


(archaically) accompt. 


“The action of account [les where one has received goods 
or money for another In a fiduciary ity, fo ascenain 
and recover the balance due. It can only maintained 
where there is such a relationship between the parties, as to 
raise an obligation to account, and where the amount due 


uncertain and unliquidated.” Benjamin J. Shipman, Hand- 
book ef Common-Law Pieadig § 66, at 144 (Henry Win- 
throp Ballantine ed., 3d ed. 1923). 
2. ACCOUNTING (4) <the contractor filed an action for 
account against the nonpaying customer>. 3. A 
statement by which someone seeks to describe or 
explain an event <Fred’s account of the holdup 
differed significandy from Martha's>. 4. A detailed 
statement of the debits and credits between parties 
to a contract or to a fiduciary relationship; a reckon- 
ing of monetary dealings <the trustee balanced the 
account at the end of each month>. @ In wills and 
estates, an account is a brief financial statement of 
the manner in which an executor or administrator 
has performed the official duties of collecting the 
estate's assets and paying those who are entitled. An 
account charges the executor or administrator with 
the value of the estate as shown by the inventory, 
plus any increase, and credits the executor with 
expenses and costs, duly authorized disbursements, 
and the executor's commission. — Abbr. acct.; 
ajc. — Also termed accounting. See StAVEMENT OF AC- 
count. 5. A course of business dealings or other 
relations for which records must be kept <open a 
brokerage accuunt>. 


account in trust. An account established by an 
individual to hold the account's assets in trust for 
someone else. (Cases: Trusts °34.]} 


account payable. (usu. pl.) An account reflecting a 
balance owed to a creditor; a debt owed by an 
enterprise in the normal course of business dez]- 
ing. — Often shortened to al a — Also termed 
note payable, P}. accounts payable. 


account receivable. (usu. pl.) An account reflecting a 
balance owed by a debtor; a debt owed by a 
customer to an enterprise for goods or services. — 
Often shortened to receivable. — Also termed note 
receivable. Pl. accounts receivable. 


account rendered. An account produced by the 
creditor and presented for the debtor's examina- 
tion and acceptance. 


account settled. An account with a paid balance. 


account stated. 1. A balance that parties to a trans- 
action or settlement agree on, either expressly or 
by implication. @ The phrase also refers to the 
agreement itself or to the assent giving rise to the 
agreement. 


“An account stated Is a manifestation of assent by debtor 
beg hela freer gg er heashe crren of 


a@n amount due the creditor.” Restatement of 


Contracts § 282(1) (1979). 


“Ha creditor and a debtor wish to compromise or ee 
a disputed or unliquidated debt, they may do so by either a 


a 


Equity practice, A delendaw’s plea in response to an 
action for an accounting. © “The defendant: states 
that the balance due on the statement of the 
account has been discharged and that the defen- 
dant holds the plaintfl's release. — Also termed 
stated account. 


accumulated-adjustments account. Tux. An item on 
the books of an S seporauer (usu. an equity item 
on the corporation's balance sheet) to account for 
taxable-income items passed through to sharehold- 
ers, such as accumulated earnings — earned be- 
fore the corporation converted from a C corpora- 
tion to an S corporation — that would have been 
distributed as a dividend to the shareholders if the 
corporation had remained a C corporation. © One 
of the theories underlying the accumulated-adjust- 
ments account is that the shareholders should not 
be permitted to avoid dividend-tax Ureatment on a 
corporation's accumulated earnings just because 
the corporation converts from C status to S status. 
IRC (26 USCA) § 1368(e)(1).§ — Abbr. AAA. 
{Cases: Internal Revenue 93896. C.].S. Internal 
Revenue §!" 376-377.) 


adjunct account. An account that accumulates ad- 
ditions to another account. 


annual account. See Atermeiiate account. 


assigned account. A pledge of an account receiv- 
able to a bank or factor as security for a loan. 
[Cases: Assignments 10: Pledges €=5; Secured 
Transactions @181. C.J.S. Assignments §§ 19-21; 
Pledges § 8; Secured Transactions §§ 25. 134-136.] 


bank account. A deposit or credit account with a 
bank, such as a demand, time, savings, or pass- 
book account. UCC § 4-104(a). (Cases: Bunks and 
Banking @°151. CJS. Banks and Banking 
§§ 266-268, 277-278.) | 


blocked account. An account at a bank or other 
financial institution, access to which has been re- 
stricted either by the government or by an author- 
ized person. ® An account may be blocked for a 
variety of reasons, as when hostilities erupt be- 
tween two countries and each blocks access to the 
other's accounts. — Also termed frozen account. 
{Cases: Banks and Banking 7128, 151. CJ.S. 
Banks and Banking §§ 266-268, 270, 277-278, 
280-282, 327.] 

book account. A detailed statement of debits and 
credits giving a history of an enterprise's business 
transactions. 

capital account. An account on a partnership's 
balance sheet representing a partner's share of the 
partnership capital. (Cases: Partnership 81. 
C.}.S. Partnership §§ 91, 336, 340.) 


charge account. See CHARGE ACCOUNT. 
client trust account, See CAEN T TRUST ACCOLNY. 
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closed account. An account that no further credits 
or debits may be added to but that remains open 
for adjustment or setoff. 


community account. An account consisting of com- 
munity funds or commingled funds. See ComMUNI- 
‘TY PROPERTY. 


contra account (kon-tra}. An account that serves to 
reduce the gross valuation of an asset. 


convenience account. An apparent joint account, 
but without right of survivorship, established by a 
creator to enable another person to withdraw 
funds at the creator's direction or for the creator's 
benefit. @ Unlike a true joint account, only one 
person, the<creator, has ar ownership. interest in 
the deposited funds. Convenience accounts are 
often established by those who need a financial 
manager's help and want to make it easy for the 
manager to pay bills. Although the manager’s 
name is on the account, he or she does not con- 
tribute any personal funds to the account and can 
write checks or make withdrawals only at the 
direction of or on behalf of the creator. 


current account. 1. Arunning or open account that 
is settled pperiectcaly. usu. monthly, 2. A partner's 
account that reflects salary, withdrawals, contribu- 
tions, and other transactions in a given period. 3. 
Ranking. A depositor’s checking account. 4. The 
portion of a nation’s balance of payments that 
represents its exports, imports, and transfer pay- 
ments. 


custodial account. An account opened on behalf of 
someone else, such as one opened by a parent for 


a minor child. @ Custodial accounts most often: 


arise under the Uniform Transfers to Minors Act 
(1983). All states have enacted either that act or its 
earlier version, the Uniform Gifts to Minors Act. 
Property can be set aside by a donor or trans. 
ferred to a third party as custodian for the benefit 
of a minor, usu. as an irrevocable gift. This is a 
much simpler mechanism than a trust. The custo- 
dian has powers and fiduciary duties similar to 
those of a trustee, except that the custodian is not 
under a court's supervision. The custodian must 
account for the property and turii it over to the 
beneficiary when he or she reaches majority. See 
UNIFORM TRANSFERS TO MINORS ACT: 


deposit account. A demand, time, savings, pass- 
book, or similar account maintained with a bank. 
savings-and-loan association, credit union, or like 
organization, other than investment property or 
an account evidenced by an instrument. UCC 
§ 9-102(a)(29). — Abbr. D.A. [Cases: Banks and 
Banking ©7151; Building and Loan Associations 
$40. CJS. Banks and Banking §§ 266-268, 


. 277-278; Building and Loan Associations, Savings and 
85 66, 68, 


Loan Associations, and Credit Unions 
7\-79.) 


escrow account. 1. A bank account, generally held 
in the name ol the depositor and an escrow agent, 
that is returnable to the depositor or paid to a 
third person on the fulfillment of specified condi- 
tions. — Also termed escrow deposit. See ESCROW (2). 
(Cases: Deposits and Escrows €11-26. C.J.S. De- 


account 


positaries §§ 4-5, 8-10, 13-25, 27; 
§§ 2-15.) 2. See impound account. 


frozen account. See blocked account. 


impound account. An account of accumulated 
funds held by a lender for payment of taxes, 
insurance, or other periodic debts against real 
property. — Also termed escrow; escrow account; 
reserve account. See ESCROW (2). 


Escrows 


intermediate account. An account filed by an exec- 
utor, administrator, or guardian after the initial 
account and before the final account. © This ac- 
count is usu. filed annually. — Also termed annual 
account. ne 


joint account. A bank or .brokerage account 
opened by two or more people, by which each 
party has a present right to withdraw all funds in 
the account and, upon the death of one party, the 
survivors become the owners of the account, with 
no right of the deceased party's heirs or devisees 
to share in it. @ Typically, the account-holders are 
designated as “joint tcnants with right of survivor- 
ship” or “joint-and-survivor account-holders.”" In 
some jurisdictions, they must be so designated to 
establish a right of survivorship. — Abbr. JA. — 
Also termed joint-and-survivership account. [Cases. 
Joint Tenancy 1. C_J.S. Estutes § 19; Joim Ten- 
ancy §§ 2, 4, 7-9.] 


lien account. A statement of claims that fairly in- 
forms the owner and public of the amount and 
nature of a lien. [Cases: Liens €@9; Mechanics’ 
ery €>116. CJS. Liens § 10; Mechanics’ Liens 
§ 121.] 


liquidated account. An account whose assets are 
clearly ascertained, either by agreement of the 
parties or by law. 


long account. An account involving numerous 
items or complex transactions in an equitable ac- 
tion, usu. referred to a_ master or commissioner. 


ee £ 
margin account. A brokerage account that allows 
an investor to buy or sell securities on credit, with 
the securities usu. serving as‘collateral for the 
broker's loan. a 


multiple-party account. An account that has more 
than one owner with a current or future interest 
in the account. @ Multiple-party accounts include 
joint accounts, payable-on-death (P.O.D.) accounts, 
and trust accounts. Unif. Probate Code § 6-201(5). 


mutual account. An account showing mutual trans- 
actions between parties, as by showing debits and 
credits on both sides of the account. 


Br peal party to a mutual account both a debtor 
creditor relation with regard to the other party. A mutual 
account arises where there are mutual dealings, and the 
account is allowed to run with a view to an uitimate adjust- 
ment of the balance. tn order to establish a mutual account, 
it is not enough that the parties to the account have cross 
demands or cross open accounts; there must be an actual 
mutual a jit enilec era or imptied, that the claims are to 
be set off against other.” 1 Am. Jur. 2d Accounts and 
Accounting § 6, at 564 (1994). 


mutual-fund wrap account. An investment account 
that allocates an investor's assets only among mu- 


accountable 


tual funds rather than stocks or other investments. 
See wrap account. 


negotiable-order-of-withdrawal account. See NOW 
account, 


nominal account (nahm-o-nal). An income-state- 
ment account that is closed into surplus at the end 
of the year whe the books are balanced. 


NOW account (now). An interest-bearing savings 
account on which the holder may write checks. — 
Also termed negotiable-order-of-withdrawal account. 
(Cases: Banks and Banking @151. C.J.S. Banks 
and Banking §§ 266-268, 277-278.) 


offset account. One of two accounts that balance 
against each other and cancel each other out when 
the books are closed: 


open account. 1. An unpaid or unsettled account. 
<.An account that is left open for ongoing debit 
and credit entries by two parties and that has a 
fluctuating balance until either party finds it con- 
venient to settle and close, at which time there is a 
single liability. 

partial account. A preliminary accounting of an 
executor’s or adniinistrator’s dealings with an es- 


tate. [Cases: Executors and Administrators 
50911). C.J.S. Executors and Administrators 
§ 883.) 


pay-on-death account. A bank account whose own- 
er instructs the bank to distribute the account's 
balance to a beneficiary upon the owner's death. © 
Unlike u joint-and-survivorship account, a pay-on- 
death account does not give the beneficiary access 
to the funds while the owner is alive. — Abbr. 
POD account. — Also termed pay-on-death bank 
account. 


pledged account. A morigagor's account pledged to 
a lender in return for a loan bearing interest at a 
below-market rate. (Cases: Pledges €°5. CJ.S. 
Pledges § 8.) 

profit-and-loss account. A transfer account of all 
income and expense accounts, closed into the re- 
tained earnings of a corporation or the capital 
account of a partnership. [Cases: Corporations 
@=311; Partnership ¢-81. C.J.S. Corporations 
§§ 505-506; Partnership §§ 91, 336, 340.) 


real account. An account that records assets and 
liabilities rather than receipts and payments. 


reserve account. See impound account. 


revolving charge account. See revolving credit under 
CREDIT (4). 

running account. An open, unsettled account that 
exhibits the reciprocal demands between the par- 
dies, 

sequestered account. An account (such as a joint 
bank account) that a court has ordered to be 
separated, frozen, and impounded. 


share-draft account. An account that a member 
maintains at a credit union and that can be drawn 
on through the use of share drafts payable to third 
parties. @ A share-draft account operates much like 
a checking account operates at a bank. — 


Also 


! 
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termed share account. (Cases: Building and Loan 
Associations 40. C.J.S. Building and Loan Associa- 
lions, Savings and Loan Associations, and Credit Un- 
ions § 66.] 


suspense account. A temporary record used in 
bookkeeping to track receipts and disbursements 
of an uncertain nature until they are identified 
and posted in the appropriate ledgers and jour- 
nals. @ A suspense account does not appear in a 
final financial statement. It is a useful tool when, 
for example, a lump-sum receipt or expenditure 
must be broken down to match several transic- 
tions before posting. 


tax-deferred account. An interest-bearing account 
whose earnings are not taxable as income to the 
account holder before the earnings are withdrawn. 
@ Tax-deferred accounts include most t of 
IRAs, variable annuities, 401(k) plans, cash-value 
life insurance, and most other types of tax-de- 
ferred savings instrurents. 


trust account, See CLIENT TRUST ACCOUNT. 


wrap account. An investment account for which 
the investor, helped by a stockbroker, selects an 
account manager and pays a fee based on a per- 
centage of the total assets to be managed. © Most 
wrap accounts contain a portfolio of investments, 
including stocks, bonds, and cash. Investors gener- 
ally provide 2 risk profile but do not select the 
investments or give instructions to buy or sell. — 
Also termed wrap-fee account. See mutual-find wrap 
account, 


accountable, adj. Responsible; answerable <the com- 
pany was held accountable for the employee's negli- 
gence>. — accountability, n. 


accountable receipt. See RECEIPT. 


accountant. 1. A person authorized under applicable 
law to practice public accounting; a person whose 
business is to keep ks or accounts, to perform 
financial audits, to design and control accounting 
systems, and to give tax advice. @ For some pur- 
poses, the term includes a professional accounting 
association, a corporation, and a partnership, if they 
are so authorized. (Cases: Accountants 1. C,].S. 
Accountants § 2.) 


public accountant. An accountant who has 
satisfied the statutory and administrative require- 
ments to be registered or licensed as a public 
accountant. — Abbr. CPA. 
2. A defendant in an action of account. 
accountant-client privilege. See PriviLEece (3). 
accountant of court. Scoés law. An official of the Court 
of Session who exercises supervision over the ac- 
counts of court-appointed managers and receivers of 
estates, such as trustees in bankruptcy and guardians 
of incompetent persons. 

accountant’s lien. See LIEN. 

account book. A journal in which a business’s transac- 
tions are recorded. See sHoP BOOKS. 

account debtor. See DesTOR. 


account duty. See DUTY (. 
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account executive. See STOCKBROKER. 


account for. 1. To furnish a good reason or convinc- 
ing explanation for; to explain the cause of. 2. To 
render a reckoning of (funds held, esp. in trust). 3. 
To answer for (conduct). 


mecoaee: 1. The act or a system of uanins or 
settling financial accounts; esp., the process of re- 
cording transactions in the ftnancial records of a 
business and periodically extracting, sorting, and 
summarizing the recorded transactions to produce a 
set of financial records. — Also termed financial 
accounting. 2. A rendition of an account, either vol- 
untarily or by court order. © The term frequently 
refers to the report of all items of property, income, 
and expenses prepared by a personal representative, 
trustee, or guardian and given to heirs, beneficiaries, 
or the probate court. See account «@. 3. A legal 
action to compel a defendant to account for and pay 
over money owed to the plaintiff but held by the 
defendant (often the plainuff's agent); accounTING 
FOR PROFITS. -- Also termed account render; account; 
artion of account. 4, More broadly, an action for the 
recovery of money for services performed, property 
sold and delivered, money loaned. or damages for 
the nonperformance of simple contracts. @ Such an 
action is available when the rights of parties will be 
adequatelv protected by the payment of money. — 
Also termed action on account; account; action of book 
delt. 5. Commercial law. An equitable proceeding for a 
complete settlement of all partnership affairs, usu. in 
connection with partner misconduct or with a wind- 
ing up. See winpinc up. (Cases: Partnership 331. 
C_J].S. Partnership §§ 387, 391.] 6. Secured transactions. 
A record that (1) is authenticated by a secured party, 
(2) indicates the aggregate unpaid secured obligation 
as of a date no more than 35 days before or after the 
date of the record, and (3) identifies the components 
of the obligations in reasonable detail. UCC 
§ 9-102(a)(29). [Cases: Secured Transactions 7162. 
CIS. Secured Transactions § 112.] 


accounting for fruits. Civil law. A claim for the return 
of natural or civil fruits against an adverse possessor 
or other person obligated by law or contract to 
account for fruits. See FRUIT (2). 


accuunting for profits. An action for cquitable relief 
against a person in a fiduciary relationship to recov- 
er profits taken in a breach of the relationship. — 
Often shortened to accounting. 


doer, 
and good conscience to plaintiff. It 
resembles a constructive may be used 


recover a judgment for the profits due’ from use of he 


accounting method. A system fur determining income 
and expenses for tax purposes. 


accrual accounting methed (e-kroo-al). An account- 
ing method that records entries of debits and 
credits when the liability arises, rather than when 
the income or expense is received or disbursed. — 
Also termed accrual basis. Cf. cash-basis accounting 
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method. (Cases: Internal Revenue €3099; Taxa- 
tion 1078. C.J.S. Internal Revenue §§ 25, 46, 57, 
371; Taxation § 1759.] 


capitalization accounting method. A method of de- 
termining an raed asta value by discounting 
its stream of expected future benefits at an appro- 
priate rate. 


cash-basis accounting method. An accounting meth- 
od that considers only cash actually received as 
income and cash actually paid out as an expense. 
Cf. accrual accounting methed. {Cases: Internal Reve- 
nue ©3100; Taxation 1078. C.J.S. Internal Rev- 
enue §§ 25, 44, 56; Taxation § 1759.) 


completed-contract accounting method. A method of 
reporting profit or loss on certain long-term con- 
tracts by recognizing gross income-and expenses in 
the tax year that the contract is completed. [Cases: 
Internal Revenue €=3101; Taxation 1078. 
CJS. Internal Revenue §§ 21, 24-26; Taxation 
§ 1759.] 


cost accounting method. The practice of recording 
the value of assets in terms of their cost. — Also 
termed cost accounting. 


direct charge-off accounting method. A system of 
accounting by which a deduction for bad debts is 
allowed when an account has become partially or 
completely worthless. 


equity accounting method. A method of accountin 
for long-term investment in commor: stock base 
on acquisition cost, investor income, net losses, 
and dividends. 


fair-value accelentong method. The valuation of as- 
sets at present actual or market value. 


installment accounting method. A method by which 
a taxpayer can spread the recognition of gains 
from a sale of property over the payment period 
by computing the gross-profit percentage from the 
sale and applying it.to-.each payment. [Cases: 
Internal Revenue ¢3104; Taxation ¢>1078. 
C.J.S. Internal Revenue §§ 47-50; Taxation § 1759.] 


percentage-of-completion method:--An accounting 
method in which revenue is recognized gradually 
during the completion of the subject matter of the 
contract. 


.inventory accounting method. A method of 
counting a company's goods at the close of an 
accounting period. 


urchase accounting method. A method of account- 
ing for mergers whereby the total value paid or 
cmrhanged for the acquired firm's assets is record- 
ed on the acquiring firm's books, and any differ- 
ence betwcen the fair market value of the assets 
acquired and the purchase price is recorded as 
goodwill. 


accounting period. A regular span of time used for 


accounting purposes; esp., a period used by a tax- 
payer in determining income and related tax liabili- 
ty. 


Accounting Research Bulletin. A publication contain- 


ing accounting practices recommended by the Amer- 


Accounting Series Release 


ican Institute of Certified Public Accountants. — 
Abbr. ARB. 


Accounting Series Release. A bulletin providing the 
Securities and Exchange Commission's requirements 
fur accounting and auditing procedures tc be fol- 
lowed in reports filed with that agency. — Abbr. 
ASR. 


account in trust. See ACUOUNT. 


account party. The customer in a letter-of-credit 
transaction. — Also termed applicant. 


account payable. See account. 

account receivable. See ACCOUNT. 
account render. See ACCOUNTING (3). 
account rendered. See ACCOUNT. 

account representative. Sce STOCKBROKER. 
account settled. See ACCOUNT. 


accounts-receivable insurance. See accounts-reccivable 
insurance and credil insurance under INSURANCE. 


account stated. See account. 
account statement. See STATEMENT OF ACCOUNT. 
accouple, vb. Archaic. To unite; to marry. 


accredit (9-kred-it), vb. 1. To give official authoriza- 
tion or status to. 2. To recognize (a school) as having 
sufficient academic standards to qualify graduates 
for higher education or for professional practice. 
(Cases: Schools 4. C.J.S. Schaols and School Districts 
§ 811.) 3. dut'l law. To send (a person) with creden- 
tials as an envoy. — accreditation (e-kred-i-tay- 
shan), n. — accredited, adj. 


accredited investor. See invesTor. 
accredited law school. See Law scrroot. 
accredited representative. See REPRESENTATIVE. 


accredulitare (e-kred-yo-lo-tair-ee), vb. [Law Latin) 
Hist. To purge an offense by an oath. 


accresce (9-kres), vb. Civil law. To accrue or increase. 


accretion (9-kree-shan). 1. The gradual accumulation 
of land by natural forces, esp. as alluvium is added 
to land situated on the bank of a river or on the 
seashore. Cf. ALLUVION; AVULSION (2); DELICTION; ERO- 
ston. [Cases: Navigable Waters @744; Waters and 
Water Courses 3. C.J.S. Navigable Waters § 94; 
Waters 8§ 177-182, 184~185.] 2. Any increase in 
trust property other than increases ordinarily con- 
sidered as’ income. [Cases: Trusts €°272-274. C.J.S. 
Trover and Conversion §§ 510, 539-554.) 3. Cruil faw. 
The right of heirs or legatees to unite their shares of 
the estate with the portion of any coheirs or legatees 
who do not accept their portion, fail to comply with 
a condition, or die before the testator. 4. A beneficia- 
ry’s through the failure of a coheir or colegatee 
take his or her share. 5. Scots law. The perfection 
of an imperfect or defective title by some act by the 
person who conveyed title to the current holder. — 
accretive, accretionary, adj. 
accroach (e-krohch), vb. To exercise power without 
authority; to usurp. — accroachment (o-krohch- 
ment), 7. . 
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accrocher (a-kroh-shay), vb. [Law French) 1. AccRoacu. 
2. To delay. 


accrocher un proces (a-kroh-shay en proh-say). 
[French] To stay the proceedings in a suit. 


accrual, clause of. See CLAUSE OF ACCRUAL. 
accrual accounting method. See ACCOUNTING METHOD. 


accrual basis. See accrual accounting method under ac. 
COUNTING METHOD. 


accrual bond. See ponn (a). 


accrue (a-kroo), vb. 1. To come into existence as an 
enforceable claim or right; to arise <the plaintiff's 
cause of action for silicosis did not accrue until the 
plaintitf knew or had reason to know of the dis- 
ease>. [Cases: Action $61; Limitation of Actions 
943-114. CJ.S. Actions §§ 280-234; Contracts 
§ 582; Employer-Ermployee Relationship § 87; Limita- 
tions of Actions §§ 21, 81-195, 197-212, 303; Physi- 
cians, Surgeons, and Other Health-Care Providers § 108; 
hes (Racketeer Influenced and Corrupt Organizations) 
16.) 
“The term ‘accrue’ in the context of a cause of action 


means to arrive, to commence, to come into existence, or to 
become a present enforceable demand or right. The time of 


accrual of a cause of action is a question of fact." 2 Ann 
Taylor ape Califomia Affi Defenses § 25:3, at 
17-18 (2d ed. 1996). 


2. To accumulate periodically <the savings-account 
interest accrues monthly>. — accrual, n. : 


accrued asset. See asser. 
accrued compensation. See COMPENSATION. 


accrued depreciation. See accumulated depreciation un- 
der DEPRECIATION. 


acccucd dividend. Sez accumuiated dividend under p11. 
DEND. 


accrued expense. See EXPENSE. 
accrued income. See INCOME. 
accrued interest. See IN. EREST (3). 
accrued liability. See uiapiity. 
accrued right. See icHT. 
accrued salary. See saLary. 
accrued tax. See TAX: 

accruer. See CLAUSE OF ACCRUAL. 
accruing costs. See COST (3). 

acct. abbr. ACCOUNT (4). 


accumulando jura juribus (a-kyoom-yo-lan-doh joor-o 
Joce tbe) {Law Latin} Hist. By adding rights to 
rights. 


oan ial “ Fevers Rapabie the 
rau er existing or 
: 294). John Trayner, frayner’s Latin Maxims 10 (4th ed. 
accumulated-adjustments account. See ACCOUNT. 
accumulated depreciation. See pEPRECIATION. 


accumulated dividend. See pivipenp. 
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accumulated-earnings credit. See CREDIT (7). 
accumulated-earnings tax. See ‘TAX. 
accumulated income. See INCOME. 
accumulated legacy. See LEGACY. 
accumulated profit. See rroriT (. 
accumulated surplus. See surpius. 
accumulated taxable income. See INCOME. 


accumulatio actionum (a-kyoom-ya-lay-shee-oh ak- 


shee-oh-nam). (Law Latin] Scots law. The accumula- 
tion of actions, which was permitted only in certain 
circumstances, as when a widow and her children 
jointly sued to recover damages for the husband's 
and father's death. 


accumulation, n. 1. The increase of a thing by re- 
ted additions to it; esp., the increase of a fund by 

the repeated addition of the income that it creates. 
2. The concurrence of several titles to the same 
thing. 3. The concurrence of several circumstances 
to the same proof. 4. The retention of dividends for 
future distribution. 5. Insurance. An increase in the 


principal sum insured for, effective upon renewal of 


a policy, without a change of premiums. — accumu- 
late, ub. 


accumulations, rule against. The rule that a direction 
to accumulate income from property — the income 
to be distributed later to certain beneficiaries — is 
valid only if confined to the perpetuity period. Cf. 
RULE AGAINST PERPETUITIES. [Cases: Perpetuities €9. 
CJ.S. Perpetuities § 45.) 


accumulation trust. See 1RUST. 


accumulative (o-kyoo-mya-lay-tiv or -le-tiv), adj. In- 
creasing by successive addition; cumulative. 


accumulative damages. See DAMAGES. 


accumulative dividend. See cumulative dividend under 
DIVIDEND. F 


accumulative judgment. See JUDGMENT. 
accumulative legacy. Sce LEGACY. 


accumulative sentences. See consecilive sentences under 
SENTENCE. 


accusation, n. 1. A formal charge of criminal wrong- 
doing. © The accusation is usu. presented to a court 
or naptime having jurisdiction to inquire into the 
alleged crime. 2. An informal statement that a per- 
son has engaged in an illegal or immoral act. 


malicious accusation. An accusation against anath- 
er for an improper purpose and without probable 
cause. See MALICIOUS PROSECUTION. (Cases: Malicious 
Prosecution €>15, 26. C.J.S. Malicious Prosecution 
or Wrongful Litigation §§ 23, 38.] 


accusatio suspecti tutoris (ak-yoo-zay-shee-oh sa-spek- 
ti t{y}oo-tor-is). [Latin “accusation against a suspect- 
tutor”] Reman law. A civil action on behalf of a 
child under the age of puberty against a tutor for 
negligence or fraud in the performance of the tw- 
tor's duties. 


accusator (ak-yoo-zay-tar), n. [Latin] Roman law. The 


Person who brought charges in a criminal case. Pl. 
accusatores. 


ac etiam 


accusatorial system. See ADVERSARY SYSTEM. 


accusatory (a-kyoo-ze-tor-ee), adj. Of, relating to, or 
constituting an accusation. 


accusatory body. A body (such as a grand jury) that 
hears evidence and determines whether a person 
should be charged with a crime. 


accusatory instrument. See CHARGING INSTRUMENT. 


accusatory part. The section of an indictment in 
which the offense is named. 


accusatory pleading. See PLEADING (1). 
accusatory procedure. See ADVERSARY SYSTEM. 


accusatory stage. Criminal procedure. The point in a 
criminal proceeding when the suspect's right to 
counsel attaches. @ This occurs usu. after arrest and 
once interrogation begins. Cf. crrnicat srace. (Cases: 
Criminal Law €>641.3. C.J.S. Criminal Law § 282.) 


accusatrix (9-kyoo-z9-triks), n. Hist. A female accuser. 


accuse, vb. To charge (a person) judicially or publicly 
with an offense; to make an accusation against <she 
accused him of the crime> <he was accused as an 
accomplice>. 


accused, adj. Of or relating to someone or something 
implicated in wrongdoing <accused infringer>: 
esp., of or relating to a product that allegedly in- 
fringes someone's intellectual-property rights <ac- 
cused device> <accused work>. 


accused, n. 1. A person who has been blamed for 
wrongdoing; esp., a person who has been arrested 
and brought before a magistrate or who has been 
formally charged with a crime (as by indictment or 
information). 2. A person against whom legal pru- 
ceedings have been initiated. 


accuser. Eccles. law. A person who accuses another of a 
crime. @ In ecclesiastical courts, an accuser cannot be 
a person who has been convicted of a cri:ne, has 
been excommunicated, or is otherwise disqualified. 


accusing jury. See GRAND JURY, 
a@ ce (a sa), adv. [Law French] For this purpose. 
a@ cel jour (a sel zhoor), adv. [Law French] At this day. 


ae etiam (ak ee-shee-om or esh-ee-om). [Law Latin] 
Common-law pleading. 1. And also:.@ These words 
introduced a genuine claim in a pleading in a com- 
mon-law case in which a fictitious claim had to be 
alleged to give the court jurisdiction. In other words, 
the phrase ac efiam directed the court to the real 
cause of action. — Also spelled acetiam. 


[Tlo temedy this the of the king's 

method of adding what is called a clause 
of ac efam to the usual of trespass; the bill of 
Middlesex to be brought in to 


commanding defendant 
answer the plaintiff of a plea of trespass, ard also to a bill of 
cece, ine oraprenn of Wespess cond ce to the 
court, and that of debt authorizing the arrest.” 3 William 
fe Commentaries on the Laws of England 268 


“[Once] it was established that the tec babar was not 
exctusively a court for ‘crown cases,” could also be 


, and to treat the 
peace as a mere fiction 


ACF 


crucial ones in the old 
complaint that stated the fictitious breach of the peace ‘and 
also’ the actual civil obligation." Charles Herman Kinnane, A 
First Book an Anglo-American Law 269 (2d ed. 1852). 
2. The clause that introduced the real allegation 
after a fictitious allegation of trespass. — Also 
termed (in sense 2) ac etiam clause. 


ACE. abbr. AvMiNISTRATION FOR CHILDREN AND FAMILIES, 


achieve, vb. Hist. To do homage upon the taking of a 
fee or fief. 


acid-test ratio. See QUICK-ASSET RATIO. 


acknowledge, vb. 1. To recognize (something) as being 
factual or valid <acknowledge the federal court's 
jurisdiction>. 2. To show that one accepts respunsi- 
ility for <acknowledge ity of the child>. 3. 
To make known the receipt of <acknowledged the 
plaintiffs letter>. 4. To confirm as genuine belore 
an authorized officer <acknowledged before a nota- 
ry public>. (Cases: Acknowledgment G1. C.J.S. Ac- 
knowledgments §§ 2-4.) 5. (Of a notary public or 
other officer) to certify as genuine <the notary ac- 
knowledged the genuineness of the signature>. 


acknowledged father. See FaTHER. 


acknowledgment. 1. A recognition of something as 
being factual. 2. An acceptance of responsibility. 3. 
The act of making it known that one has received 
something. 4. A formal declaration made in the 
presence of an authorized officer, such as a notary 
ublic, by someone who signs a document and con- 
bene thac the signature is authentic. © In most 
states, the ollicer certifies that (1) he or she personai- 
ly knows the document signer or has established the 
signer’s identity through satisfactory evidence, (2) 
the signer appeared before the officer on the date 
and in the place (usu. the county) indicated, and (3) 
the signer acknowledged signing the document free- 
ly. Cf. vertricaTion (W. (Cases: Acknowledgment 1. 

C.J.S. Acknowledgments §8 2-4.) 
: is a verification of the fact of execu- 


executing it, while 
swom statement as fo the tut of the tacts stated 
instrument.” 1A C.J.8. Acknowledgments § 2 (1985). 

5. The officer's certificate that is affixed to the 

document. — Also termed (in sense 5) certificate of 

acknowledgment; (loosely) verification. See PROOF OF AC- 

KNOWLEDGMENT. 6, A father’s public recognition of a 

child as his own. — Also termed acknowledgment of 

paternity. 

Sormal ac. 1. A father's recognition of 
a child as his own by a formal, written declaration 
that meets a state’s requirements for execution, 
typically by signing in the presence of two wit- 
nesses. @ In Louisiana law, this recognition may 
also be made by a mother. La. Civ. Code art. 203. 
2. A father's recognition of a child as his own in 
the child's registry of birth or at the child’s bap- 
tism. @ In this sense, a formal acknowledgment 
typically occurs when a man signs the birth certifi- 
cate or baptismal certificate as the father or an- 
nounces at the baptismal service that he is the 
father. The fact that a man is named as the father 


we Cece 


24 


on a certificate of birth or baptism is not a formal 
acknowledgment unless the father signs the docu- 
ment. 


informal acknowledgment. A father’s recognition of 
a child as his own not by a written declaration but 
by receiving the child into his family or supporting 
the child and otherwise treating the child. 2 as his 
own offspring. 

acknowledgment money. See LAcpEMIUM. 


acknowledgment of debt. /wuisiana law. Recognition 
by a debtor of the existence of a debi. @ An acknowl- 
edgment of debt interrupts the running of prescrip- 
tion. 

acknowledgment of paternity. See ACKNOWLEDGMENT . 
©. 


ACLU. abbr. AMERICAN CIVIL LIBERTIES UNION. 


a confectione (ay kan-fek-shee-oh-nec). (Law Latin] 
From the making. 


a confectione praesentium (ay kan-fek-shee-oh-nee pri- 
zen-shee-am). [Law Latin} From the making of the 
indentures. 


a consiliis (ay kan-sil-ee-is), n. (Law Latin “of coun- 
sel] See aAPOCRISARILS. 


@ contrario sensu (ay ken-trair-ce-oh sen-s[y}oo), adv. 
{Law Latin] On the other hand; in the opposite 
sense. 


ACP. abbr. apMIniSTRATIVE DOMAIN-NAME CHALLENGE PAN- 
EL. 


ACPA. abbr. 1. ANTICYSERSQUATIING CONSUMER PROTEC- 
TION ACT. 2. ANTICOUNTERFEITING CONSUMER PROTECTION 
ACT. 


ACP challenge. Trademarks. An administrative proce- 
dure to settle disputes over Internet domain names, 
conducted by an Administrative Domain-Name 
Challenge Panel (ACP) under the auspices of the 
World Intellectual Property Organization and in ac- 
cordance with the WIPO (Revised) Substantive 
Guidelines: © The jal are viewable at hup:// 
www.gtid-mou.org/docs/racps.htm. 


acquaintance rape. See RAPE. 
acquest (a-kwest). See acQuer. 


acquet (a-kay or o-kwet), n. (French acquét “acquisi- 
tion”) (ust. ph) Civil law. 1. Property acquired by 
purchase, gift, or any means other than inheritance. 
®@ The term is most commonly used to denote a 
marital acquisition that is presumed to be communi- 
ty property. — Also termed acquets and . 2. 
Property acquired by either spouse during the mar- 

riage. — Also termed acquest. See COMMUNITY PRUPER- 

ty. See also acquisr. 


acquets and conquets. See ACQUET (1). 


acquets and (a-kets). Louisiana law. The assets 
comprising the community property of spouses who 
are subject to the Louisiana community-property 
laws. — Often shortened to acquets. 


acquiesce (ak-wee-es), vb, To accept tacitly or passive- 
ly; to give implied consent to (an act) <in the end, 
all the partners acquiesced in the settlement>. — 
acquiescent, adj. 
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acquiescence (ak-wee-es-ants). 1. A person's tacit or 
passive acceptance; implied consent to an act. 


commercial acquiescence. Patents. Action or inaction 
by a patentee's competitor that reflects the com- 
petitor’s belief that the patent is valid. ¢ A patent 
owner may use another person's actions or inac- 
tions, such as taking a license or attempting to 
design around a patent, as circumstantial evidence 
of the nonobviousness of a patented invention or 
of a patent's validity or enforceability. (Cases: Pat- 
ents €36.1(!1). C.J.S. Patents §§ 98-99.} 


2. Int'l law. Passivity and inaction on foreign claims 
that, according to customary international law, usu. 
call for protest to assert, preserve, or safeguard 
rights. @ The result is that binding legal effect is 
given to silence and inaction. Acquiescence, as a 
principle of substantive law, is grounded in the 
concepts of good faith and equity. 

acquietandis plegiis (a-kwi-a-tan-dis plee-jee-is), n. 
{Law Latin “for acquitting sureties”) Hist. A writ to 
force a creditor to discharge a surety when the debt 
has been satisfied. 


acquietatus (o-kwi-a-tay-tas), adj. (Law Latin] Hist. Pro- 
nounced not guilty by a jury; acquitted. 


sok ah vb. To gain possession or control of; to get or 
obtain. 


acquired allegiance. See ALLEGIANCE. 


- acquired corporation. Sce CORPORATION. 


PME Oe 
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acquired distinctiveness. See pISTINCTIVENESS. 
acquired federal land. See Lavn. 

acquired land. See tanv. — 3 
acquired right. See xicirr. 


acquired-rights doctrine. The principle that once a 
tight has vested, it may not be reduced by later 
legislation. © The Universal Copyright Convention 
applies the doctrine to copyright: protections, esp. 
terms, that controlled before the Convention took 
elfect. — Also termed doctrine of acquired rights. 


acquired servitude. See sexvrrune (2). 
acquired surplus. See surrius. 


acquirenda, n. pl. [Latin] Hist. Things to be gained by 
purchase. “= 

acquisita et acquirenda (o-kwiz-i-ta et ak-wa-ren-da). 
[Law Latin] Scots daw. Things acquired and to be 
acquired. © Certain legal actions (such as inhibition) 
affected both acquired property and property to be 
acquired while some actions (such as seizure) affect- 
ed only property that had already been acquired. 


acquisition, n. 1. The gaining of possession or control 
over something <acquisition of the target company's 
assets>. 2. Something acquired <a valuable acquisi- 
tion>. 


creeping acquisition. The gradual purchase of a 
corporation's stock at varying prices on the open 
market. @ As a takeover method, a creeping acqui- 
sition does not invoive a formal tender offer, al- 
though the SEC may classify it as such for regula- 
tory purposes. — Also termed creeping lender offer. 


acre-fcct 


derivative acquisition. An acquisition obtained 
from another, as by sale or gift. 


new acquisition. An estate not originating from 
descent, devise, or gift from the parental or mater - 
nal line of the owner. @ For example, an estate 
acquired from a nonrelative is a new acquisition. 
See nonancestral estate under ESTATE (D. 


original acquisition. An acquisition that has never 
been the property of anyone else, such as a copy- 
right owned by an author. 


acquisition cost. See cost (1, 

acquisitive offense. See OFFENSE (1). _ 

acquisitive prescription. See PRESCRIPTION. 

acquist (e-kwist), 1. Hist. The act of obtaining (a 
thing); acquisition. @ The idiomatic tendency is to 
use acquist for the action and acquet for the result. Cf. 
ACQUET. 


acquit, vb. 1. To clear (a person) of a criminal charge. 
2. To pay or discharge (a debt or claim). 


acquitta:, x. 1. The legal certification, usu. by jury 
verdict, that an accused person is not guilty of the 
charged offense. 


acquittal in fact. An acquittal by a jury verdict of 
not guilty. 

acquittal in law. An acquittal by operation of law, 
as of someone who has been charged merely as an 
accessory after.the principal has been acquitted. 
implied acquittal. An acquittal in which a jury 
convicts the defendant of a lesser included offense 
without commenting on the ter offense. © 
Double jeopardy bars the retrial of a defendant on 
the higher offense after an implied acquittal. 
{Cases: Double Jeopardy €100.1.) 


2. Contracts. A release or discharge from debt or 
other liability; acgurrrance. (Cases: Release €=8. 
C.Jj.S. Release § 2.) 3. Hist. The obligation of a 
middie lurd to protect a tenant from a claim, entry, 
or molestation by.a paramount lord arising out of 
adage that the fiiddle lord owes the paramount 
ord. 


acquittance, n. A document b ‘which one is dis- 
charged from a debt or other obligation; a receipt or 
release indicating payment in full. — acquit, vb. 

acquitted, adj. 1. Judicially discharged from an accusa- 
tion; absolved. 2. Released from a debt. 


acre. An area of land measuring 43,560 square feet. 


foot acre. A one-foot-deep layer of coal, water, or 
other material spread over one acre. @ This mea- 
surement method is used to value coal land for tax 
purposes. It is also used to measure the volume 
and capacity of reservoirs. 


acreage-contribution agreement. Oil & gas. A support 
agreement under which one Party promises to grant 
leases or interest in leases in the area of a test well to 
the party who drills the test well in exchange for 
drillmg or geological information if the test well is 
drilled to a certain depth. See support AGREEMENT. 


acre-foot. A volume measurement in irrigation, equal 
to the amount of water that will cover one acre of 
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land in one foot of water (325,850 gallons). [Cases: 
Weights and Measures 3. C.J.S. Weights and Mea- 
sures § 3.) 


acre right. Hist. In New England, a citizen's share in 
the common lands. @ The value of the acre right 
varied among towns but was fixed in each town. A 
10-acre lot in a certain town was equivalent to 113 
acres of upland and 12 acres of meadow, and an 
exact proportion was maintained between the acre 
right and salable land. [Cases: Common Lands 10. 
C.J.S. Common Lands §§ 12-13.] 


across-the-board, adj. Applying to all classes, catego- 
ries, or groups <an across-the-board tax cut>. 


ACRS. abbr. ACCELERATED COST-RECOVERY SYSTEM. 


act, n. 1. Somethin done or performed, esp. volun- 
tarily; a deed. — termed action. 


sonnel). ® An administrative act is often subject to 
a greater risk of liability than an act within the 
actor's usual field. See immMunrry (Dp. 


bilateral act. An act that involves the consenting 
wills of two or more distinct parties, as with a 
contract, a conveyance, a mortgage, or a lease; 
AGREEMENT (1). 


act. An act that, untess privileged, 
makes the actor liable for conversion. 


external act. An act involving bodily activity. such 
as speaking. 

intentional act. An act resulting frum the actor's 
will directed to that end. @ An act is intentiona! 
when it is foreseen and desired by the doer, and 
this foresight. and desire resulted in the act 
through the operation of the will. 


“*(A}ct’ or ‘action’ means a movement whether vol- 
or involuntary ...." Model Code § 1.13. 
2. The process of doing or performing; an occur- 
rence that results from a person's will being exerted 
on the external world; acTion (2). — Also termed 
positive act; act of commission. 
“The term act is one of ambiguous import, used in 
various senses of different degrees of Seneca, Vihan it Is 
sald, however, that an act fs one of the essential conditions 
of liability, we use the term tn the widest sense of which it is 
capable. We mean by it event which ts subject to the 
contro! of the human will. @ definition fs, indeed, not 
ultimate, but it is sufticient for the of the law.” John 
Salmond, Jurisprudence 387 { 
ed. 1947). 


L. Willams ed., 10th 
“The word ‘act’ is used hout the Restatement of this 
Subject to denote an extemal manifestation of the actor's 
will and does not inctuda any of Its results, even the most 
direct, im , and intended.” Restatement (Second) of 
Torts § 2 (1965). 
abstract juridical act. Civil law. A juridical act 
whose validity may be independent of the exis- 
tence or lawfulness of the underlying cause. @ In 
some systems, examples include negotiable instru- 
ments, debt remission, debt acknowledgment, and 
the novation of an obligation. See juridical act. 
act in pais (in pay). [Law French] An act per- 
formed out of court, such as a deed made between 
two parties on the land being transferred. Sce 1x 
PAIS. 
act in the law. An act that is intended to create, 
transfer, or extinguish a right and that is effective 
in law for that purpose; the exercise of a legal 
pert — Also termed juristic act; act of the party; 
gal act. 


act of hostility. See act OF HOSTILITY. 
act of law. See act of the law. 
act of omission. See negative act. 


act of the law. The creation, extinction, or transfer 
of a right by the operation of the law itself, without 
any consent on the part of the persons con- 
cerned. — Also termed legal act; act of law. Cf. vt- 
GAL ACT. 

act of the party. See act in the law. 

administrative act. An act made in a management 


capacity; esp., an act made outside the actor's 
usual field (as when a judge supervises court per- 


internal act. An act of the mind, such as thinking. 


judicial act. An act involving the exercise of judi- 
cial power. — Also termed act of court. 


“The distinction between a judicial and a legistative act is 
well defined. The one determines what the law is, and what 


already had; the other prescribes wha’ 

future cases arising under It.” Union Pacific R.R. v. United 

States, 99 U.S. 700, 721 (1878) (Field, J., dissenting). 
jural act (joor-el). An act taken in the context of or 
in furtherance of a society's legal system. — Also 
termed jural activity. 

“In arder to id an act as a jural act, it must be the kind 

of act that would be engaged in by someone who is 


ent a@ law, determining an Infraction of the law, mak- 
spt Salant a law, or settling a dispute.” Martin P. 


Ing or 

Golding, Phiiasophy of Law 23 (1975). 
juridical act. Civil law. A lawful voliticnal act in- 
tended to have legal consequencer. Cf. abstract 
juridical act. 
juristic act. See act in the law. 
legal act. See LEGAL ACT. 


ministerial act. An act performed without the inde- 
pendent exercise of discretion or judgment If 
the act is mandatory, it is also termed a ministerial 
duty. See ministerial duty under DUTY (2). 


negative act. The failure to do something that is 
legall uired; a nonoccurrence that involves the 
breach of a legal duty to take positive action. © 
This takes the torn of either a forbearance or an 
omission. — Also termed act of omission. 


negligent act. An act that creates an unreasonable 
risk of harm to another. 


predicate act. See PREDICATE ACT. 
quasi-judicial act. See QUASI-JUDICIAL ACT. 


tortious act. An act that subjects the actor to liabili- 
ty under the principles of tort law. 


unilateral act. An act in which there is only one 
party whose will operates, as in a testamentary 
disposition, the exercise of a power of appoint- 
ment, or the voidance of a voidable contract. 


unintentional act. An act not resulting from the 
actor’s will toward what actually takes place. 
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verbal act. 1. An act performed through the medi- 
um of words, either spoken or written. 2. Evidence. 
A statement offered to prove the words themselves 
because of their legal effect (e.g., the terms of a 
will), @ For this purpose, the statement is not 
considered hearsay. 


3. The formal product of a legislature or other 
deliberative body; esp., starute. @ For the various 
types of acts, see the subentries under STATUTE. 


acta diurna (ak-ta di-or-na). (Latin “dail poe 
ings") Roman law. A public register of the daily 
proceedings of the senate, assemblies of the people, 
or the courts. 


act and deed. 1. A formally delivered written instru- 
ment that memorializes a. bargain or transaction. 2. 
Hist. Words in a traditional spoken formula used 
when signing a legal instrument. © Immediately 
after signing, the party would touch the seal and 
declare, “I deliver this as my act and deed.” 


act and warrant. Scots law. A sheriff's order appointing 
a trustee in bankruptcy, upon which the trustee 
assumes office and becomes vested with the bank- 
ruptcy estate. 


acta publica (ak-to pab-li-ka), n. pl. (Latin) Roman & 
civil law. Things of general knowledge and concern; 
nidtters tensacted before certain public officers. 


acte (akt), n. [French] French law. 1. An instrument; a 
proof in writing, such as a deed, bill of sale, or birth 
certificate. 


acte au igue (akt oh-tawn-teek). A deed execut- 
ed with certain prescribed formalities, in the pres- 
ence of a notary or other official. 


acte de décés (akt do day-say). A death certificate. 


acte de francisation (akt da frangk-9-za-syawn). A 
certificate confirming that a ship is of French 
nationality. 
acte de mariage (akt da mar-yahzh). A marriage 
certificate. 


acte de naissance (akt do nay-sonts). A birth certifi- 
cate. : 


acte de notoriété. A deposition made before a nota- 

ty to record and preserve a claim, usu. to proper- 

ty. ©@ Historically, most actes de noloriété were con- 
ucted to establish the identity and genealogy of a 

purported heir. The depositions were subject to 

exclusion as hearsay. But an acte de noloriété may 

also appear in a chain of title. See United States v. 

Repentigny, 72 U.S. 211 (1866). 

acte extrajudiciaire (akt eks-tra-zhuu-dee-syair). A 

document served by a Awissier at the request of one 

party on another party without legal proceedings. 

HUISSIER (1). 

Vacte de Vétat civil (lakt da lay-tah sec-veel). A 

public document relating to status (e.g., birth, 

divorce, death). 

2. An act; conduct. . 

acte d’héritier (akt day-ri-tyay). (French “act of an 

heir") Conduct by an heir indicating an intent to 

accept the succession. 


actio 


acting, adj. Holding an interim position; serving tem- 
porarily <an acting director>. 


acting chargé d’affaires. See CHARGE D'AFFAIRES, 
acting executor. See EXECUTOR. 

acting officer. See OFFICER (1). 

act in pais. See acr. 

act in the law. See act. 


actio (ak-shee-oh also ak-tee-oh), n. [Latin] 1. Roman & 
avil law. An action; a right or claim. 2. A right of 
action. (Cases: Action €=1. C.J.S. Actions §§ 2-9, 11, 
17, 21, 32-88, 36.) 3. Hist. At common law, a lawsuit. 
Pl. actiones (ak-shee-oh-neez). 


actio ad exhibendum (ak-shee-oh ad ek-si-ben- 

dam). Roman law. An action to compel a defendant 

to produce property so as to establish that it is in 

he defendant's possession. Pl. actiones ad exhiben- 
um. 


actio aestimatoria (ak-shee-oh es-ti-ma-tor-ee-a). 
See DE AESTIMATO. 


actio arbitraria (ak-shee-oh ahr-bi-trair-ee-a). Ro- 
man law. An action in which a judex issued an 
interlocutory decree ordering the defendant to do 
something (such as restoring property to the plain- 
tiff) on pain of a monetary judgment payable to 
the plaintiff. ¢ This action was so called because 
the judex could assess the damage at a high figure 
if the defendant failed to comply with the interloc- 
utory order. Pl. acticnes arbitrariae (ak-shee-oh- 
neez ahr-bi-trair-ee-1). 


actio auctoritas (ak-shee-oh awk-tor-i-tas). Roman 
law. A seller's guarantee against eviction from 
mancipated land coupled with a promise to pay 
twice the sale price as damages if the buyer is 
evicted. © The guarantee was implicit in the man- 
cipation process. See MANCIPATION. 


acti bonae fidei (ak-shee-oh boh-nee fi-dee-1). Ro- 
man law. Ong. of a class of actions in which a judge 
could take equitable considerations into account in 
rendering a decision. Pl. actiones bonae fidei. 


actio calumniae (ak-shee-oh ko-lam-nee-ee). Roman 
law. An action to restrain, or collect damages lor, a 
malicious civil suit. © The victim could also pursue 
criminal charges. Pl. actiones calumniae. See ca- 
LUMNIA. 


actio civilis (ak-shee-oh sa-vi-lis). [Latin “a civil 
action”) Roman law. An action founded on the 
traditional Roman law, rather than the innovations 
of magistrates. PI. actiones civiles. Cf. actio honora- 
ria. 


actio commodati (ak-shee-vh kom-a-day-u). (Latin 
“action on loan”) Roman law. An action for the 
recovery of a thing gratuitously lent but not re- 
turned to the lender. — Also termed commodati 
actio. Pl. actiones commodati. See COMMODATLUM. 


actio commedati contraria (ak-shee-oh kom-a-day- 
tt kon-trair-ee-o). Roman law. An action by a gratu- 
itous borrower against a lender for extraordinary 
expenses or damage caused by the lender's cte- 
fault. Pl. actiones commodati contrariae. 


actio 


actio commedati directa (ak-shee-oh kom-o-day-ti 
di-rek-ta). Roman law. An action by a lender 
against a borrower for restitution for an item 
gratuitously lent. Pl. actiones commodati directae. 


activ condictio indebiti (ak-shee-oh kan-dik-shee- 
oh in-deb-o-t1). See condictio indebiti under connic. 
‘ro. @ Strictly speaking, the headword is a sole- 
cism, since a condictio is a type of actio, but this 
phrase is occasionally found in legal literature. Pi. 
actiones condictio indebiti. 


actio conducti (ak-shee-oh kan-dak-t1). [Latin “ac- 
tion for the thing hired”) An action by the lessee of 
a thing or the hirer of another's services to enforce 
the contract or claim da:nages for breach. — Also 
termed actio ex conducto. CE. actio locati. 


actio confessoria (ak-shee-oh kon-fa-sor-ce-a). [Lat- 
in “action based on an admission") 1. See vindicatio 
servitulis under vinvicatio. 2. An action in which 
the defendant admits liability but does not express 
it in a fixed sum. @ A judge therefore assesses the 
damages. 


actio contraria (ak-shee-oh kan-trair-ce-a). Homan 
law. A counterclaim. Pl. actio contraria. Cf. actio 
directa. 


actio criminalis (ak-shee-oh kri-ma-nay-lis). Roman 
law. A criminal action. PI. actiones criminales. 


actio damni injuria (ak-shee-oh dam-ni in-joor- 
ee-a). Roman law. An action for damages for tor- 
tiously causing pecuniary loss. Pl. actiones damni 
injuriae. See actio legis Aguiliae. 


actio de communi dividundo (ak-shee-oh dee ka- 
myoo-ni di-vi-dan-doh). [Latin “for dividing a 
thing held in comnuon") Rowen & civil law. An 
action to partition common property. — Some- 
times shortened to de communi dividundo. Pl. ac- 
tiones de communi dividundo. See ADJUDICATIO. 


actio de dolo malo (ak-shee-oh dee doh-loh mal- 
oh). Roman law. An action of fraud. @ This type of 
action was widely applied in cases involving deceit- 
ful conduct. — Also termed actio doli. Pl. actiones 
de dolo malo. 


actio de in rem verso (ak-shee-oh dee in rem voar- 
soh). See action dé in rem verso under ACTION (4). Pl. 
actiones de in rem verso. 


actio de pauperie (ak-shee-oh dee paw-par-ee). Ro- 
man ESTAR guion for harm done bys domestic 
four-legged animal. @ The owner could either pay 
for the damage or surrender the animal to the 
injured party. Justinian extended this action to 
include wild animals in some circumstances. See 
PAUPERIES. 


actio de peculio (ak-shee-oh dee pa-kyoo-lee-oh). 
Roman law. An action against a paterfamilias or 
slave owner concerning the value of the child's or 
slave’s separate funds (peculium). Pl. actiones de 
peculio. 


actio de pecunia constituta (ak-shee-oh dee pa- 
kyoo-nee-a kon-sti-t[y]oo-te). Roman law. An action 
on a promise to pay a preexisting debt. Pl. actiones 
de pecunia constituta. 
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actio depositi contraria \ak-shee-oh di-poz-a-ti ka 
trair-ee-a). Roman law. An action that a deposits 
has against the depositor for unpaid expenses. | 
actiones depositi contrariae. 


actio depositi directa (ak-shee-oh di-poz-a-t1 di-re 
ta). Roman law. An action that a depositor h 
against a depositary for the return of the depos 
ed item. Pl. actiones depositi directae. 


actio de tigno juncto (ak-shee-oh dee tigi 
jengk-toh). [Latin “action for joining imber’’] & 
man law, An action by the owner of material ince 
ported without payment into the defenciu 

uilding. @ It was akin to a theft action. Tt 
plaintiff could recover up to twice the value of tl 
material. Pl. actiones de tigno juncto. 


actio directa (ak-shee-oh di-rek-ta). Roman law. 
An action founded on s:x‘<t law and conducte 
according to fixed forms; an action based on clea 
ly defined obligations actionable at law based on 
statute or w praetor’s edict. 2. A direct action, ; 
opposed to a counterclaim (aclio contraria). CL act 
in factum; actio utilis. Pl. actiones directae. 


actio doli (a¥-shee-uh doh-h). See cictio de dota mal 


actio empti (ak-shee-oh emp-ti). Roman law. A 
action by a buyer to compel a seller to deliver th 
item sold or for damages for breach of contract. - 
Also termec‘‘aclio ex empto. Pl. actiones empti. 


actio ex conducto (ak-shee-oh eks kan-dak-toh). Se 
actio conducti. Pl. actiones ex conducto. 


actio ex contractu (ak-shee-oh cks kan-trak-t{y Joo 
Roman law. An action arising out of a contract. 

This term had a similar meaning at common lav 
Pl. actiones ex contractu, 


actio ex delicto (ak-shee-oh eks da-lik-toh). Roma 
law. An action founded on a tort. Pl. actiones «€ 
delicto. 


actio ex empto (ak-shee-oh eks emp-toh). See acti 
empli, 

actio exercitoria (ak-shee-oh eg-zar-si-tor-ee-a). Ro 
man law. An action against the owner or lesse 
(exercitory of a vessel, esp. for contracts made by th: 
master. Pl. actiones exercitoriae. 


actio ex locato (ak-shee-ch eks loh-kay-toh). Se 
actio locati. 


actio ex stipulatu  (ak-shee-oh eks stip-ya-lay 
tfy]oo). Roman law. An action brought to entorce : 
stipulatio. See STIPULATION (3). 


actio ex vendito (ak-shee-oh cks ven-da-toh). Se 
actio venditi. 

actio familiae erciscundae (ak-shee-oh fe-mil-ee 
ee or-sis-kon-dee). [Latin “action to divide an es 
tate”) An action for the partition of the inheritance 
among heirs. — Sometimes shortened to familia 
erciscundae. See ADjUDICATIO. 


actio finium regundorum (ak-shee-oh fi-nee-am ri 
m-dor-om). [Latin “action for regulation o 
undaries”) Roman law. An action among neigh. 
boring proprietors to fix or to preserve property 
boundaries. See ADJUDICATIO. 
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actio bg (ak-shee-oh for-ti). Roman law. An ac- 
tion which the owner of stolen goods can, 
according to the circumstances, recover a nuultiple 
of their value from the thief by way of penalty, 
without prejudice to a further action to recover 
the s themselves or their value. See furtum 
manifestum under FURTUM. 


actio honoraria (ak-shee-oh [h]on-a-rair-ee-a). Pl. 
actiones honorariae. See ACTIONES HONORARIAE. 


actio hypothecaria (ak-shee-oh hi-poth-a-kair-ee-a). 
See HYPOTHECARIA ACTIO. 


actio in factum (ak-shee-oh in fak-tom). Roman law. 
An action granted by the praetor when no stan- 
dard action was available. @ The closest Anglo- 
American equivalent is action on the case or trespass 
on the case. trespass on the case under TRESPASS. 
Cf. actio directa; actio utilis. 

actio injuriarum (ak-shee-oh in-juur-ee-ahr-am). 
Roman law. An action that lay against anyone who 
had attacked the body, reputation, or dignity of 
any person. — Also spelled actio iniuriarum. Pl. 
actiones injuriarum (ak-shee-oh-neez in-juur-ee- 
ahr-om). 


actio in personam (ak-shee-oh in per-soh-nam). Pl. 
actiones in personam. See action in personam under 
ACTION (4). 


actio in rem (ak-shee-oh in rem). Pl. actiones in 
rem. See aclion in rem and real action under action 
. 


actio institoria (ak-shee-oh in-sti-tor-ee-9). [Latin] 
Roman law. An action against a principal by one 
who contracted with the principal's business agent, 
limited to matters arising out of the business. See 
INSTITOR. 


actio judicati (ak-shee-oh joo-di-kay-u). Roman law. 
An action to enforce a judgment by execution on 
the defendant's property. PI. actiones judicasi. 


actio legis (ak-shee-oh lee-jis). See Lecis actio. 


actio legis Aquiliae (ak-shee-oh lee-jis 9o-kwil-ce- 
ee). Roman law. An action under the Aquilian law; 
specif., an action to: recover for luss caused by 
intentional or negligent damage to another's prop- 
erty. — Also termed actio damni injuria; actio damni 
injuria dati. See LEX AQUILIA. 


actio locati (ak-shee-oh loh-kay-ti). [Latin “action 
for what has been hired out") Roman law. An 
action that a lessor (the locator) of a thing might 
have against the hirer, or an employer against a 
contractor. — Also termed actio ex locato (ak-shee- 
oh eks loh-kay-toh). Cf. actio conducti. 


actio mandati (ak-shee-oh man-day-ti). 1. Civil law. 

action to enforce a contract for gratuitous 
services or remuneration. 2. Hist, An action to 
enforce a contract for gratuitous services. See MAN. 
vatum. Pl. actiones mandati. 


actio mixta (ak-shee-oh mik-sta). Roman law. A 
mixed action; an action in which two or more 
features are combined, as an action for damages 
and for a penalty, or an action in rem and in 
— PI. actiones mixta (ak-shee-oh-neez mik- 
sta). 


actio 


actio negatoria (ak-shee-oh neg-o-tor-ee-a). Roman 
law. An action brought by a landowner against 
anyone claiming to exercise a servitude over the 
landowner's property. — Also termed actio negati- 
va. Pl. actiones negatoriae. 


actio negotiorum gestorum (ak-shee-oh na-goh- 
shee-or-om jes-tor-am). Roman law. An action 
against a gestor for the mismanagement of the 
rincipal’s property, or for any a gee made 
in the course of management. @ The gestor could 
bring a counteraction to recover management- 
related expenses (actio contraria negotiorumn gesto- 
rum). Pl. actiones negotiorum gestorum. See NEGOTI- 
ORUM GESTOR. 


actio non acerevit infra sex annos (ak-shee-oh 
non 9-kree-vit in-fra seks an-ohs). (Latin “the ac- 
tion did not accrue within six years”) Hist. A plea 
to the statute of limitations by which the defendant 
asserts that the plaintiff's cause of action has not 
accrued within the last six years. Pl. actiones non 
accreverant infra sex annos. 


actio non ulterius (ak-shee-oh non al-teer-ee-3s). 
[Latin “an action no further") Hist. The distinctive 
clause in a plea to abate further maintenance of 
the action. @ This plea replaced the puis darrein 
continuance. Pl. actiones non ulterit. Cf. plea to fur- 
ther maintenance to the action, plea puis darrein contin 
uance under FLEA. 


actio Pauliana (ak-shee-oh paw-lee-ay-na). (Latin 
“action attributed to Paul” or “Paulian action") An 
action to rescind a transaction (such as alienation 
of property) that an insolvent debtor made to 
deceive the debtor's creditors. © This action was 
brought againsi the debtor or the third party who 
benefited from the transaction. Pl. actiones Paulia- 
nae. 


_ealeve Ceriorte 8 Rares MA has been shewn to be 
ag 
est. It lay where the debtor had impoverished himself t 
ng bd of his creditors, e.g. by alienations, by Sriciie. 
acquire of,,for coe a Canoe 
elo wile tala testo tanto avenisea vecbery ...» But its 
acquirers Le Bech fraud, or even 
innocent, if the acquisition was gratuitous.” W.W. Buckland, 
A Text-Book of Roman Law from Augustus to Justinian $96 
(Pater Stein ed., 3d ed. 1883). 
actio perpetua (ak-shee-oh por-pech-oo-9). Roman 
law. An action that is not required to be brought 
within a specified time. Pl. actiones perpetuae. Cf. 
actio temporalis. 


actio personalis (ak-shee-oh poar-so-nay-lis). Roman 
law. A personal action. Pl. actiones personales. 


actio pigneratitia (ak-shee-oh pig-na-ra-tish-ee-a). 
Roman law. An action of pledge; an action founded 
on a contract of pledge. — Also spelled actio pigner- 
aticia; actio pignoratitia. — Also termed pigneralitia 
actio. Pl. actiones pignoratitiae. See ricnus. 

actio poenalis (ak-shee-vh pi-nay-lis). Roman law. 
An action in which the plaintiff sued for a penalty 
rather than compensation. Pl. actiones poenales 
(ak-shee-oh-neez pi-nay-leez). Cf. actio rei persecuto- 
sa. 

actio wlaris (ak-shee-oh po lair-is), [Latin 
Ss pollar scion”) Roman low AR Aion that a male 


actio 


member of the general public could bring in the 
interest of the public welfare. Pl. actiones populares 
(ak-shee-oh-neez pop-ye-lair-eez). 

“Actiones populares. Actions which can be brought by ‘any 


one among the people.’ ... They are of atin origin 


was pald to the state or municipal treasury, of 
Priced betwen tie etree and Wie cee a6, e.9g.. 
Equeducts"Adol! Berger, Encyclopedic. Dictonary of Ro- 
usducts.” f, je of Ro- 
nan Law 347 (1953). 
actio praejudicialis (ak-shee-oh pree-joo-dish-ce- 
ay-lis). Roman law. A preliminary action; an action 
begun to determine a preliminary matter on which 
other litigated matters depend. P!. actiones prae- 
judiciales. 


acto ‘praetoria (ak-shee-oh pri-tor-ce-o). Roman 
law. A praetorian action; one introduced by a 
praetor rather than founded on a statute. Pl. ae- 
liones praetoriae (ak-shee-oh-nccz pri-tor-ce-1). 


actio pro secio (ak-shee-oh proh soh-shee-olt). Ro- 
man law. An action brought by one partner against 
another. Pl. actiones pro socio, See SOCIETAS. 


actio Publiciana (ak-shee-oh pa-blish-ee-ay-na). 
Roman law. An action allowing a person who had 
acquired bonitary ownership of land to recover it 
from a third party, so that the person would in 
due course acquire full title by prescription. © This 
action is named for Publicius, who might have 
been the first praetor to grant the action. — Also 
termed actio Publiciana in ren. See bonilary ownership 
under OWNERSHIP. 


actio quanti minoris (ak-shee-oh kwon-t! mi-nor- 
is). [Latin “an action for the shortfall in value”] 
Roman & civil law. A purchaser's action to recover 
for his overpayment for a defective item. Pl. ac- 
tiones quanti minoris. Ci. actio redhibitoria. 


“It a detect appeared which had not been so declared the 
pr palling ary telly alee gee gg 


ot the sale by the actio redhibitorla, and, 4 within twelve 
months, could claim the between the price paid 
and the vatue of the defective slave or animal by the 


actual def 
actio quant! minors. tn both actions the e 
rance of the seller was Imelevant: fability was strict.” 
y Nicholas, An Introduction to Roman Law 181 (1862). 


actio qued jussu (ak-shee-oh kwod jos-[y]oo). Ro- 
man law. An action against a paterfamilias or a 
slaveowner for enforcement of a debt contracted 
on behalf of the paterfamilias or slaveowner by a 
son or a slave. 


actio quod metus causa (ak-shee-oh kwod mee-tas 
kaw-za). Roman law. An action to penalize someone 
who wrongfully compelled the plainuff to transfer 
property or to assume an obligation. ® The plain- 
tiff could obtain damages of four times the value of 
the loss suffered. Pl. actiones quod metus causa. 
actio realis (ak-shee-oh ree-ay-lis). [Law Latin] 
Hist. A real action. Pl. actiones reales. 

actio redhibitoria (ak-shee-oh red-i-bi-tor-ee-9). Ro- 
man & civil law. An action for restoration to cancel 


a sale because of defects in the thing sold. Pl. 
actiones redhibitoriae. Cf. aclio quanti minoris. 
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actio rei persecutoria (ak-shee-oh ree-1 par-si-kyoo- 
tor-ee-9). [Law Latin “an action for pursuing a 
thing”) Roman law. An action to recover a specific 
thing or monetary compensation, rather ‘dian a 
penalty. Pl. actiones rei persecutoriae (ak-shee-oh- 
neez ree-1 par-si-kyoo-tor-ee-1). Cf. actio poenalis. 


actio rerum amotarum (ak-shee-oh reer-om am-a- 
tair-am). Roman law. An action to recover items 
stolen by a spouse shortly before a divorce. PI. 
actiones rerum amotarum. 


actio rescissoria (ak-shee-oh re-si-sor-ce-a). Roman 
law. An action to restore to the plaintiff property 
lost by prescription. ® This action was available to 
minors and other persons exempt from prescrip- 
tive claims against their property. Pl. a res- 
cissoriae. 


actio serviana (ak-shee-oh ser-vee-ay-ne). Roman 
law. An action by which a lessor could seize, in 
satisfaction of unpaid rent, the lessee’s personal 
property brought onto the leased premises. Pl. 
actiones servianae. 


actio servi corrupti (ak-shee-oh sar-vi ka-rep-t). 


* {Latin} Roman law. An action for corrupting a slave 


or servant. @ Since the “corruption” could take the 
form of bribery to find out the master’s confiden- 
tial business information, one scholar suggested in 
a famous aiticle that ‘t could be the precursor of 
the modern Jaw of trade secrets. A. Arthur Schil- 
ler, Trede Secrets and the Roman Law: The Actio Servi 
Corrupti, 30 Colum. L. Rev. 837 (1930). Other 
scholars strongly disagree (sec quotation). 

“The actio seri com, esuinably or could be 

used to protect trade pod ah and other ie cere 


interests. That was not Its purpose and was, at most, an 
incidental spin-off. But there is not the stightest evidence 


that the a was ever so used.” Alan Watson, Trade 
Secrets and Roman : The Myth Exploded, 11 Tul. Eur. & 
CW. LF. 19, 19 (1896). 


actio stricti juris (ak-shee-oh strik-ur joor-is). Ro- 
man law. A class of personal actions enforceable 
a as stated in the formula without taking 
equitable considerations into account; an action of 
strict right. © This type of action was often used to 
recover a definite sum of money or a icular 
object that was the subject of a formal promise 
(stspulano). Pl. actiones stricti juris. See FORMULA (1). 


actio temporalis (ak-shee-oh tem-pa-ray-lis). Roman 
& civil law. An action that must be brought within 
a specified time. Pl. actiones temporales. Cf. actio 
perpetua. 

actio tutelae (ak-shee-oh t{y]oo-tee-lee). Roman law. 
An action arising from a breach of the duty owed 
by a guardian (tuior) to the ward, such as misman- 
asement of the ward's property. Pl. actiones tute- 

e. 


actio utilis (ak-shee-oh yoo-ta-lis). Roman law. An 
extension of a direct action, founded on utility 
rather than strict right, available esp. to persons 
having an interest in property less than ownership. 
@ This type of action was modeled after the acto 
directa. Pl. actiones utiles. Cf. actio directa; actio in 
factum. 


actio venditi (ak-shee-oh ven-do-t1). Roman law. An 
action by which a seller could obtain his price or 
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enforce a contract of sale. — Also termed actio ex 
vendito. Pl. actiones venditi. 


actio vi bonorum raptorum (ak-shee-oh wi ba- 
nor-em rap-tor-am). Roman law. A penal action to 
recover goods taken by force. @ A successful plain- 
tiff would also receive three times the value of the 
taken property. Cf. inreRDICTUM QUOD Vi AUT CLAM. 


actio vulgaris (ak-shee-oh val-gair-is). Hist. An or- 
dinary action, as opposed to one granted in special 
circumstances. Pl. actiones vulgares. 


legis actio. See Lects Acro. 


action. 1. The process of doing something; conduct or 


behavior. 2. A thing done; Act (2). 3. Patents. OFFICE 
ACTION. 


advisory action. Patents. See advisory office action 
under OFFICE ACTION. 


4. A civil or criminal judicial proceeding. — Also 
termed action ai law. [Cases: Action G1. C,J.S. 
Actions §§ 2-9, 11, 17, 21, 32-33, 36.) 


“An action has been defined to be an ordinary proceeding 
Bh 8 Cont 1 eee, Ui een one beaty provecuies Soot 
party for the enforcement or pro of a sight, the 
redress or prevention of a wrong, or the punishment of a 

: Sheree BG Si sate panes Wie Conley & arety 
applicabte to special proceedings. More accurately, 
defined to be any judicial procontin , which, if conducted 
to a determi in, will resutt in a judgment cr decrea. The 
action is sald to terminate at judgment.” 1 Moris M. Estee, 
Estee's Pleadings, Practice, and Forms § 3, at 1 (Carter P. 
Pomeroy ed., 3d ed. 1885). 


“The arte ‘action’ and epoch gar pi Beta ob . 
mous. tawyers usual speak proceedin cou 
Of law as ‘actions,’ and of those in courts of &S ‘suits.’ 
in olden time there was a more marked for an 
action was considered as terminating when judgment was 
rendores. We ciscnen Crna no patel Ae 

other hand, included the word ‘suit,’ as used 
tn the Judiciary Act of 1784 and later Federal statutes, 


} 
Fi 


fo ” Edwin E. Bryant, The Law 
the Codes of Civil Procedure 3 (2d ed. 1899). 
seo ant, counerciiim, s¢of sun 1 iy, and any 
, counte Tt, A Nn equity, 

other proceeding In which rights are determined uce 

§ 1-201{b)(1). 
action at law. A civil ‘suit stating a legal cause of 
action and seeking only a legal remedy. See suit at 
law and suit in equity under surf. 


action de die in diem (dee di-ee in di-em). (Law 
Latin “from day to day”] Hist. 1. An action occur- 
ring from day to day; a continuing right of action. 
2. An action for uespass for each day that an 
injury continues. 


lmond on the Law of Torts 


action de in rem verso (dee in rem var-soh). (Latin 
“action for money applied to (the defendant's) 
advantage] 1. Remon & civil law. An action for 
unjust enrichment, in which the plaintiff must 
show that an enrichment was bestowed, that the 
enrichment caused an impoverishment, that there 
is no justification for the enrichment and impover- 
ishment, and that the plaintiff has no other ade- 
quate remedy at law, including no remedy under 


action 


an express or implied contract. 2. Roman law. An 
action brought against a paterfamilias or a slave- 
owner who benefited from the transaction of a 
child or slave. — Also termed (in both senses) actio 
de in rem verso. 


action en declaration de simulation. Louisiana law. 
An action to void a contract. See simulated contract 
under CONTRACT. 

action ex contractu (eks ken-trak-t{y]uo). A person- 
al action arising out of a contract. [Cases: Action 
27. CJS. Actions § 85.) - 3 


“ ex contractu were somewhat illogically classified 
thus: covenant, debt, assumpsit, detinue, and account. The 


States an action of found statute 

is almost un! the for the recovery of ic 
personal property.” Edwin The Law of Pleading 
Under the Codes of Civil Procedure 5 (2d ed. 1899). 


action ex delicto (eks do-lik-toh). A personal action 
arising out of a tort. [Cases: Action €@27. C_J.S. 
Actions § 85.] 

“The actions ex delicto were originally the action of trespass 


and the action of repievin.” n E. Bryant, The Law of 
oe eee One 
1 \. 


action for money had and received. At common law, 
an action by which the plaintiff could recover 
money paid to the defendant, the mecney usu. 
being recoverable because (1) the money had been 
paid by mistake or under compulsion, or (2) the 
consideration was insufficient. (Cases: Implied and 
Constructive Contracts 10-25. C.J.S. Implied and 
Constructive Contracts §§ 11-23.] 


action for money paid. At common law, an action 
by which the plaintiff could recover money paid to 
a third party — not to the defendant — in circum- 
stances in which the defendant had benefited. 
[Cases: Implied and Constructive Contracts 6. 
CJS. fnplied and Constructive Contracts § 8.] 
“The action f the ate actio: 
win Sale 2, SPR ta 
to the defendant, but to a third party, from which the 
defendant had a benefit. , the plaintiff 
was made at the defendant's 
see that the law was abate to 


lar 
ion of law or, 
tion in an 


call 
eth Jones, The Law of Restitution 3 (3d ed. 1986). 
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action for poinding. Hist. A creditor's action to 
obtain sequestration of the land rents and goods of 
the debtor to satisfy the debt or enforce a distress. 


action for the loss of services. Hist. A iwsband’s 
lawsuit against one who has taken away, impris- 
oned, or physically harmed his wife in circum- 
stances in which (1) the act is wrongful to the wife, 
and (2) the husband is deprived of her society or 
services. [Cases: Husband and Wife €=209(3).] 


action for the recovery of land. Sec EJECTMENT. 


action in eguity. An action that seeks equitable 
relief, such as an injunction or specific perform- 
ance, as opposed to ges. See suit in equity 
under surr. (Cases: Action €@21. C.J.S. Actions 
§ 124.] : 


action in personam (in par-soh-nam). 1. An action 
brought against a pen rather than property. ® 
An in personam judgment is binding on the judg- 
ment debtor and can be enforced against all the 
property of the judgment debtor. 2. An action in 
which the named defendant is a natural or legal 
person. — Also termed personal action; (in Roman 
and civil law) actio in personam; actio personalis. PI. 
actiones in personam; actiones onales. See iN 
PERSONAM. [Cases: Action G16. C.J.S. . Acsions 
§§ 10-12, 66, 69, 71-72, 74-77.) 


action in rem (in rem). 1. An action determining 
the title to property and the rights of the parties, 
not merely among themselves, but also against all 
persons at any time claiming an interest in that 
property; a real action. [Cases: Action 716. C.).S. 
Actions §§ 10-12, 66, 69, 71-72, 74~77.] 2. Louisi- 
ana law. An action brought for the protection of 
possession, ownership, or other real rights in im- 
movable property. La. Civ. Code arts. 365] et seq. 
3. Louisiana law. An action for the recovery of 
possession of immovable property. La. Civ. Code 
art. 526. — Also termed (in Roman law) actio in 
rem; actio realis; real action. Pl. actiones in rem. See 
IN REM. 4. An action in which the named defendant 
is real or personal property. 

action of account. See ACCOUNTING (3). 


action a. assize. Hist. A real action by which the 
plaintiff proves title to land merely by showing an 
aticestor's possession. See ASSIZE. 


action of book debt. See accOUNTING (4). 


action of declarator. Scots law. An action brought in 
the Court of Session for the purpose of establish- 

“ing a legal status or right. — Also termed declara- 
tor, action for declaratory. 


action of ejectment, See EJECTMENT (3). 
action of reprobator. See REPROBATOR. 
action on account. See ACCOUNTING (4). 


action on iture. An action for payment of 
the principal debt by a personal surety. 

action on the case. See trespass on the case under 
‘TRESPASS. 


action servitium amisit (por kwod sar- 
vish-ee-om o-mi-sit). [Latin] Hist. An action for the 
loss of a servant's services. 
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action quasi in rem (kway-s! in rem or kway-zi). An 
action brought against the defendant personally, 
with jurisdiction based on an interest in property, 
the objective eine to deal with the particular 
property or to subject the property to the dis- 
charge of the claims asserted. See quast in rem 
under in rem. (Cases: Action C716. C.J.S. Actions 
§§ 10-12, 66, 69, 71-72, 74-77.) 


action to quiet title. A proceeding to establish a 
plaintiff's title to land by compelling the adverse 
daimant to establish a claim or be forever es- 
topped from asserting it. — Alsou termed quiet-title 
action, [Cases: Quieting Title 1. C.J.S. Quieting 
Title §§ 1, 3, 6.) 

action to review judgment. Rare. 1. MOTION FOR NEW 
TRIAL. 2. A request for judicial review of a nonjudi- 
cial body's decision, such as an administrative rul- 
ing on a workers’-compensation claim. @ The 
grounds for review are usu. similar to those for a 
new tial, esp. patent errors of law and new evi- 
dence. 


amicable action. See test case (1) under Case. 


civil action. An action brought to entorce, redress. 
ov protect a private or civil right; a noncriminal 
lidgation. — Also termed (if brought by a private 
person) private action; (if brought by a government) 
public action. (Cases: Action G1. CJ.S. Actions 
§§ 2-9, 11, 17, 21, 32-33, 36.) * 
“The code of New York, as criginally adopted, ceclared, 
“the distinctions between actions at law anc suits in equity, 
and the forms of all such actions and heretofore existing, 
are abolished; and there shail be in this State hereafter but 
one form of action for the enforcement or protection of 
fights and the redress of private wrongs, which shaii 
denominated a civil actian.’ With slight verbal changes 
the ahove pravision has been enacted In most of the States 
and Territories witch have adopted the baetldi Alege 
dure.” Edwin <. Bryant, The Law of Pleading f the 
Codes of Civil Procedure 106 (2d ed. 1899). 


class action. See CLASS ACTION. 


collusive action. An ection between two parties who 
have no actual controversy, being merely for the 
purpose of determining a legul question or receiv- 
Bs precedent thai might prove favorable in 
related litigation. — Also termed fictional action. 
[Cases: Action €=8. C.J.S. Actions §§ 34-35, 37.) 
common-law action. An action governed by com- 
mon law, rather than statutory, equitable, or civil 
law. [Cases: Action €°21. C.J.S. Actions § 124.) 


criminal action. An action instituted by the govern- 
ment to punish offenses against the public. [Cases: 
Action 18. C.J.S. Actions § 68.] 


cross-action. An action brought by the defendant 
against the plaintiff based on the same subject 
matter as the plaintiff's action. Sec CRoss-CLAIM. 


derivative action. See DERIVATIVE ACTION, 

direct action. See DIRECT ACTION. 

fictional action. See collusive action. 

fictitious action. An action, usu. unethical, brought 
solely to obtain a judicial opinion on an issue of 
fact or law, rather than for the disposition of a 


controversy. (Cases: Action €=8. C.J.S. Actions 
§§ 34-85, 37.] 
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5 mages action (hi-poth-a-ker-ec). Roman & civ- 
il law. An action for the enforcement of a mortgage 
(Aypotheca); a lawsuit to enforce a creditor’s claims 
under a hypothec or hypothecation. — Also 
termed actio hypothecaria. 


innominate action (i-nom-i-nat). An action that has 
no special name by which it is known. Cf. nominate 
action. 


joint action. 1. An action brought by two or more 
plaintiffs. 2, An action brought against two or 
more defendants. (Cases: Action €°50(4.1).] 


local action. An action that can be brought only in 
the jurisdiction where the cause of action arose, as 
when the action’s subject matter is a piece of real 
property. [Cases: Courts €=7. C.J.S. Courts 
§§ 20-22, 37.] 


matrimonial action. An action relating to the state 
of marriage, such as an action for separation, 
annulment, or divorce. {Cases: Divorce €]; Mar- 
Ae Oma C.J.S. Divorce §§ 2, 5, 97-98; Marriage 


mixed action. An action that has some characteris- 
tics of both a real action and a personal action. 
(Cases: Action €=30. C.j.S. Actions §§ 78-83.) 


“tn early times the only mixed actions were those for the 
partition of lands, for which a writ was provided in the 
common-law courts. The remedy was further enlarged by 
the statute of 31 Hen. Vil c. 1, and 32 Hen. Vill c. 32, which 


gave compulsory ition, by writ at common law. These 
statutes. formed the basis of partition in the American 
States; but in land and here courts of have 


Cnancery 
been found most convenient, and their procedure most 
favorable for the division of estates in land. The statutes at 
the present time, in most of the States, prescribe a 
dure which is quite similar to that In ety ae Edwin 
€. 8 , The Law of Pleading Under Codes of Civil 
Procedure 10-11 (2d ed. 1899). 


nominate action (nom-i-nat). An action that is 
known by a name, such as a confessory action, a 
petitory action, or a possessory action. Cf. innomi- 
nate action. ae 


nonpersonal action. An action that proceeds within 
some category of territorial jurisdiction other than 
in personam — that is, jurisdiction in rem, quasi in 
rem, or over status. 


penal action. 1. A criminal prosecution. [Cases: 
Action €°18. C.J.S. Actions § 68.] 2. A civil pro- 
ceeding in which either the state or a common 
informer sues to recover a penalty from a defen- 
dant who has violated a statute. @ Although civil in 
nature, a penal action resembles a criminal pro- 
ceeding because the result of a successful action is 
4 monetary penalty intended, like a fine, to punish 
the defendant. See CoMMON INFORMER. [Cases: Ac- 
tion S19, C.J.S, Actions § 70.] 


“At one time it was a frequent practice, when it was desired 
to repress some type of conduct thought to be harmful, to 
do so the machinery of the civil rather than of the 
otons Being Grough tor es aN ofa ponaay: d it 
ion, 8s rought for the recovery of a 5 an 
might be brought, according to the wordin: of the particular 
statute the penal action, either by the Attorney- 
General on behatf of the state, ar by a common informer on 
his own account. A common informer was anyone who 
shoutd first sue the offender for the penalty. Penal actlons 
are still possible In a few cases, and their existence renders 
Invalid several suggested distinctions between civil wrongs 


action 


and crimes.” John Salmond, Jurisprudence 107 (Glanville 
L. Williams ed., 10th ed. 1947). 

“For in ‘pena! actions,’ uniess the statute oe author- 
izes private persons to act as informers, the alone can 
sue and recover the ; and yet there is full authorit 

for eo | such suits by f as merely civil proceedings.” 
J.W. Cecil Turner, Kenny's Outlines of Criminal Law 538 
(16th ed. 1952). 
3. A civil lawsuit by an aggrieved party seeking 
recovery of a statutory fine or a penalty, such as 
punitive damages. [Cases: Action 719. C.].S. Ac- 
tions § 70.] 
Ss called 
recov- 


personal action. 1. An action brought for the recov- 
ery of debts, personal property, or damages aris- 
ing from any cause. — Also termed remedial action. 
[Cases: Action @30. C.J.S. Actions §§ 78-83.) 
“Personal actions are subdivided into those brought for the 
of a debt or of damages for the breach of a 
contract, or for tort, for some injury to the person or to 
relative rights or to personal or real property. The most 
common of these actions are debt, covenant, assumpsit, 
detinue, trespass, tres; on the case, trover, and replev- 
in.” Benjamin J. ipman, Handbook of Common-Law 
oe § 34, at 65 (Henry Winthrop Ballantine ed., 3d ed. 


2. See action in personam. 
petitory action (pet-9-tor-ee). 1. Roman & civil law. 
An action to establish and enforce title to property 
independently of the right to possession. 2. Civil 
. An action for the recognition of ownership or 
other real right in immovable (or sometimes mova- 
ble) property. @ In civil-lew systems, the petitory 
action (revendication) is a much broader and more 
effective remedy than the rei-vindicatio, the Roman 
prototype. This action is based on, and tends to 
protect, real rights, that is, ownership and its 
dismemberments. It is. therefore. a real action, clis- 
tinguishable from personal actions bas.d on (and 
tending to protect) personal rights. Generally, the 
petitory action is available for the protection of the 
ownership of both movables and immovables. In 
Louisiana, however, the petitory action is for the 
recognition of ownership or other real right in 
immovable property, brought by a person who is 
nat in possession of it. La. Cade Civ. Proc. art. 
3651. An action for the recognition of such a right 
in movable property is an innominate real action, 
known as a revendicatory action. — Also termed 
petitory suit; petitorium;, revendication. (Cases: Real 
Actions 6.) 
plenary action (plee-na-ree or plen-). A full hearing 
or trial on the merits, as opposed to a summary 
proceeding. Cf. sammary proceeding under pROCEEN- 
ING. 


possessory action (pa-zes-a-ree). 1. An action to 
obtain, recover, or maintain possession of property 
but not title to it, such as an action to evict a 
nonpaying tenant. — Also termed possessoritem. 


Action 


(Cases: Ejectment 17, Replevin S1. C._J.S. Eject- 
ment § 24; Replevin §§ 2-7.] 
“The possessory action is avaliable for the protection of the 
o H al Immovabl Wel 


possession of fes as well as for the 
protection of the quasi-possession or real rights In Immov- 
able pr tt Is distinguished from the petitory action 
which is 


2. Maritime law. An action brought to recover 
possession of a ship under a claim of title. [Cases: 
Admiralty 8. C.].S. Admiralty §§ 59-61.] 

private action. See civil action. 

public action. See civil action. 


real action. 1. An action brought for the recovery 
of land or other real Lie sey 3 specif., an action to 
recover the possession of a freehold estate in real 
property, or seisin. 2. Civil law. An action based 
on, and tending to protect, a real right, namely, 
the nen of ownership and its dismemberments. @ 
It is distinguishable from a personal action, which 
is based on (and tends to protect) a personal right. 
3. Louisiana law. An action brought for the atin 
tion of possession, ownership, or other real nights 
in immovable propery: La. Code Civ. Proc. arts. 
3651 et seq. — Also termed action in rem; actio in 
rem; actio realis. See seisin. (Cases: Reai Actions 
@!1-6] 
“tf the question be asked why It was that a large part of the 
teally Engush law which Bracton undertook to expound is 
found in connection with the subject of real actions, while in 
Blackstone's treatise only the personal actions are deemed 
worthy of attention, the answer must be that the former 
were dying out. When Chitty wrote (1808) the cid real 
actions were practically obsolete, and in the succeedin: 
generation such vestiges of them as remained were abcl- 
ished by statute.” Hannis Taylor, The Science of Jurispru- 
dence §74 (1908). 


“The principal real actions formerly in use were (1) the writs 
J 


from one called a tenant, because he hetds the land. They 
ace real actions at common law because the Judgment is in 
tem and awards the selsin or possession.” Benjamin J. 
Shipman, Handbook of Common-Law Pleading § 32, at 63 
(Henry Winthrop Ballantine ed., 3d ed. 1923). 
redhibitory action. Civil law. An action brought to 
void a sale of a thing having a defect that renders 
it either useless or so flawed that the buyer would 
not have bought it in the first place. See Revnisi- 
tion. [Cases: Sales €@113; Vendor and Purchaser 
S123. C.J.S. Sales §§ 123, 128-129, 199; Vendor 
and Purchaser 88 300-305.] 


remedial action. 1. REMEDIAL ACTION. 2. See personal 
action (1). 
representative action. 1. CLASS ACTION. 2. DERIVATIVE 
ACTION (D. 


rescissory action. Scots law. An action to set aside a 
deed. 


revendicatory action (ree-ven-di-ka-tor-ee). See 
pelilory action. 


separate action. 1. An action brought alone by 
each of several complainants who are all involved 
in the same transaction but either cannot legally 
join the suit or, not being required to join, choose 
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not to join it. 2. One of several distinct actions 
brought by a single plaintiff against each of two or 
more parties who are all liable to a plaintiff with 
respect to the same subject matter. — Also termed 
several action. 


several action. See sepurate action. 


sham action. An objectively baseless lawsuit the 
primary purpose of which is to hinder or interfere 
with a competitor's business relationships. See Pro- 
fessional Real Estate Investors, Inc. v. Columbia Pic- 
tures Indus, Inc., 508 U.S. 49, 113 S.Ct. 1920 
(1993). -~ Also termed sham lawsuit; sham suit. See 
SIAM EXCEFTION. 


roel action. An action governed by statutory 
law rather than equitable, civil, or common law. 
(Cases: Action €3. C.J.S. Actions §§ 22-25, 28.] 


test action. See test case (2) under CASE. 


third-party action. An action brought as part of a 
lawsuit already pending but distinct from the main 
claim, whereby a defendant sues an entity not sued 
by the plaintiff when that entity may be liable to 
the defendant for all or pazt of the plaintiff's 
claim. © A common Bane is an action for in- 
demnity or contribution. [Cases: Parties €=50. 
C.J.S. Parties §§ 128-131, 142, 151.) 


transitory action. An action that can be brought in 
any venue where the defendant can be personally 
served with process. [Cases: Venue 4. C.J.S. 
Venue §§ 8-9. 


define transitory actions as actions which may be tried 
wherever defendant oa Ang found and served." 92 C.J.S. 
Venue § 8, at 678-79 (1 


Action. A former independent federal agency that 


administered various volunteer-services programs 
including Foster Grandparents, Retired Senior Vol- 
unt¢ers, Senior Companions, Volunteers in Service 
to America, and Student Community Service Proj- 
ects. @ Its functions were transferred to the Corpora- 
tion for National and Community Service in 1995. 
See CORPORATION FOR NATIONAL AND COMMUNITY SERVICE. 


action, cause of. See CAUSE OF ACTION. 

action, form of. See FORM OF ACTION. 

action, right of. See RIGHT OF ACTION. : 
actionable, adj. Furnishing the legal ground for a 


lawsuit or other legal action <intentional interfer- 
ence with contractual relations is an actionable 
tort>. 


actionable per quod (por kwod). (Of potentially 
defamatory words) not inherently defamatory and 
therefore requiring allegation and proof of special 
damages. @ For example, if the defendant says, 
“The plaintiff is crazy,” the utterance is actionable 
per quod. That is, the plaintiff must prove, in 
addition to the utterance, that the defendant in- 
tended the words to mean that the plainuff was 


Per ii Set he ie 


a 


poinch fDi’ ahs 
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mentally impaired or deficient in business or pro- 
fessional capacity, and that these words caused the 
plaintiff to suffer special damages. See rer Quon. 


actionable dpe se (par say). (Of defamatory words) 
legally and conclusively presumed defamatory. © 
In the law of defamation, words actionable per se 
are inherently libelous or slanderous. For exam- 
ple, if a person says of a fiduciary, “That person 
embezzles client funds,” the utterance is actionable 
per se. The Peto does not have to allege or 
prove special damages. See PER SE. 


“The terminol ‘actionable per se’ has proven treacher- 
that it invited with another e 


(s are 
thief) which convey a Solamatory meaning on their face, 
and,-on the othor hand, words veiled detrection whose 
offense is apparent only when the context and circum- 
stances are revealed. The former are sometimes said to be 
defamatory ‘per se’ or slanderous ‘per se’ or fibefous ‘per 
se,’ whereas the latter, to be prope ded, must have 


an accom ‘innuendo’ or lanation this 

2 ay chet te! a 

certain slanders are and others are not actionable a 

of 8, but the use of the phrase ‘per 

se’ In both connections soaked confusion, and we 

find many American one eens the practice of requlr- 

ing, in cases where the d in, whether slander or libel, 

meaning, that special damages be also pleaded. Charice 
m A leaded.” 

Myr gael Handbook on the Lew of Damages § 113, at 


actionable negligence. See NEGLIGENCE (1). 
actionable nuisance. See NUISANCE (3). 
actionable per quod. See ACTIONABLE. 
actionable per se. See ACTIONABLE. 


actionable word. A term that is defumatory ix itself. 
See libel per se under viper. (Cases: Libel and Slander 
6-14. CJ.S. Libel and Slander; Injurious Falsehood 
§§ 2, 5, 10-12, 17-42, 104.) 


action agenda. See action calenclar wnaer CALENDAR (4). 


actionare (ak-shee-a-nair-ee), vb. [law Latin] To bring 
an action; to sue. 


action at law. See ACTION (@. 

action calendar. Sec CALENDAR (4). 

action de die in diem. Sce ACTION (4). 

action de in rem verso. See ACTION (4). 

actio negativa. See actio negatoria under actio. 
actio negatoria. See actio. 

actio negotiorum gestorum. See AcTiO. 

actionem non habere debet. See acTi0 NON. 

action en declaration de simulation. Sec actiox 4). 


actiones honorariae (ak-shee-oh-neez [hJon-a-rair-ee- 
1). A praetorian action; a class of equitable actions 
introduced by the praetors to prevent injustices. 


actiones legis. See Lects AcTiO. 
actiones nominatae (ak-shee-oh-neez nom-e-nay-tee), 
n, pl. (Latin “named actions”) Hist. Actions for which 


the Chancery had well-established forms. See casu 
CONSIMILI. 


actiones poenales (ak-shee-oh-neez pee-nay-leez), x. pl. 
(Latin “penal actions”] See actio poenalis under actio. 


actio popularis 


action ex contractu. See ACTION (4). 
action ex delicto. See acTiox (4). 
action for declarator. See DECLARATOR. 


action for declaratory. See action of declarator under 
ACTION (4). 


action for money had and received. See ACTION (4). 
action for money paid. See action (4). 

action for poinding. See action «4. 

action for the loss of services. See ACTION (4). 
action for the recovery of land. See EJECTMENT. 


action in equity. 1. ACTION (4). 2. See suit in equity 
under surr. - 


action in personam. See ACTION (4). 

action in rem. See ACTION (4). 

action of account. See ACCOUNTING (3). 

action of assize. See ACTION (4). 

action of book debt. See ACCOUNTING (4). 

action of debt. See conpicrio. 

action of declarator. See ACTION (4). . 
action of ejectment. See EJECTMENT (3). 

action of reprobutor. Sve REPROBATOR. 


actio non (ak-shee-oh non). [Latin “an action not] 
Hist. A declaration in a special plea denying the 
plaintiffs right to maintain the action. @ The full 
hrase was aclionem non habere debet (ought not to 
ave or maintain the action). See special plea under 
© PLEA. 
action on account. See ACCOUNTING (4). 
actio non accrevit infra sex annos. See ACTIO. 


action on decision. A lega! memorandum from attor- 
neys in the Internal Revenue Service's litigation 
division to the Service's Chief Counsel, containing 
advice on whether the Service should acquiesce, 


appéal, or take some other action regarding a court's 


decision that is unfavorable to the Service. — Abbr. 
AOD. 


action on expenditure. See ACTION (4). ; 


action on the case. See (trespass on the case under TRES- 
PASS. 


actio non ulterius. See AcTio. 


actio noxalis (ak-shee-oh nok-say-lis), n. See NOXAL AC- 
TION. 


action per quod servitium amisit. See ACTION (4). 
action quasi in rem. See ACTION (4). 

action to quiet title. See AcTION (4). 

action to review judgment. See ACTION (@. 
actio Pauliana. See acrio. 

actio perpetua. See acTio. 

actio personalis. See acrio. 

actio pigneratitia. See actio. 

actio poenalis. See acrio. 

actio popularis. See actio. 


actio praejudicialis 


actio praejudicialis. See acTio. 

actio praetoria. See actio. 

actio pro socio. See AcTIO. 

actio Publiciana. See acrio. 

actio Publiciana in rem, See actio Publiciana under ac- 
110. 

actio quanti minoris. Sce cT10. 

actio quod jussu. See scrio. 

actio quod metus causa. See acrio. 

actio realis. Sec acTtwo. 

actio redhibitoria. See activ. 

actio rei persecutoria. See acno. 

actio rerum amotarum. Sce ACTIO. 

actio rescissoria. See activ. 

actio serviana. See actio. 

actio servi corrupti. See acrio. 

actio stricti juris. See actio. 

actio temporalis. See actio. 

actio tufelae. See acrio. 

actio utilis. See acrio. 

actio venditi. See acrio. 

actio vi bonorum raptorum. See acrio. 

actio vulgaris. See activ. 

active adoption-registry statute. See ADOPTION-REGISTRY 
STATUTE. 

active breach of contract. See BREACH OF CONTRACT. 

active case. See CASE. 

active concealment. See CONCEALMENT. 

active conduct. See conDucT. 


active-control-of-vessel duty. See ACTIVE-OPERATIONS 
DUTY. 


active debt. See Dest. 


active duty. 1. Milita 
being in any of the 
duty under Duty w. 


active euthanasia. See EUTHANASIA. 
active income. See INCOME. 

active inducement. See inDUCEMENT. 
active negligence. See NEGLIGENCE. 


active-operations duty. Maritime law. A shipowner's 
obligation to provide safe working conditions, in the 
work areas that it controls, for the longshoremen 
who are loading or unloading the ship. — Also 
termed active-control-of-vessel duty. Cf. TURNOVER DUTY; 
INTERVENTION puTyY. (Cases: Shipping €84(3.2).] 


active supervision. Antitrust. Under the test for deter- 
mining whether a private entity may claim a state- 
action exemption from the antitrust laws, the right 
of the state to review the entity's anticompetitive acts 
and to disapprove those acts that do not promote 
state policy. See STATE-ACTION DOCTRINE; MIDCAL TEST. 


law. The full-time status of 
S. armed forces. 2. See pasitive 
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(Cases: Monopolies @12(15.5). C.J.S. Monopolies 

§§ 136, 138-143.) 
“The active supervision requirement stems from the recog- 
non thal where a prvat party fs eng in the anticom- 
pene oon Wee ee ore | he fs acting to 
tther his own interests, rather the ental 


ullmate 
challenged anticompetitive conduct.” Patrick v. Burget, 486 
U.S. 94, 100-01, 106 8.Ct 1658, 1663 (1988). 


active trust. See Trust. 
active waste. See commisstve waste under WASTE (). 


activity. 1. The collective acts of one person or of two 
or more people engaged in a common enterprise. 2. 
MARKET- VOLUME. 


activity incident to service. An act undertaken by a 
member of the armed forces as a part of a military 
operation or as a result of the actor's status as a 
member of the military. © For example, ifa member 
of the military takes advantage of that status by 
flying home on a military aircraft, the flight is activi- 
ty incident to service, and a claim against the gov- 
ernment for any injuries received may be barred 
under the Feres doctrine. See FERES DOCTRINE. 


acto (ahk-toh), n. Spanish law. 1. act (1). 2. act «2. 3. An 
action or lawsuit. 


Act of Adjournal. Scots law. A regulation issued by the 
High Court of Justiciary to regulate procedure both 
in that court and in the lower criminal courts. 


Act of Assembly. Scots law. A piece of legislation 
passed by the General Assembly of the Church of 
Scotland for governing the affairs of thai churzh and 
its members. 

act of attainder. See BILL OF ATTAINDER. 


act of bankruptcy. An event, such as a debtor's fraud- 
ulent conveyance of property, that triggers an invol- 
untary bankruptcy proceeding against a debtor. ¢ 
The 1978 Bankruptcy Reform Act abolished this 
requirement as a condition to an involuntary bank- 
_ruptcy proceeding. [Cases: Bankruptcy @=2281. 
ths Bankruptcy § 56.] 


act of commission. See AcT. 


act of Con A law that is formally enacted in 
accordance with the legislative power granted to 
Congress by the U.S. Constitution. © To become a 
law, or an act of Congress, a bill or resolution must 
be passed by a majority of the members of both the 
House of Representatives and the Senate. Bills or 
resoludions may generally be introduced in either 
chamber, except that bills for generating revenue 
must be introduced in the House of Representatives. 
When a bill or resolution is introduced in a cham- 
ber, it is usu. assigned to a committee. If it is passed 
by the committee, it is reported to the full chamber. 
it it passes in the full chamber, it is reported to the 
other chamber, which then usu. assigns it to a com- 
mittee in that chamber. If it passes by majority votes 
of the committee and full body in that chamber, it is 
reported back to the originating chamber. If its 
terms have changed in the second chamber, it is 
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submitted to a conference committee, consisting of 
members from both chambers, to work out a com- 
promise. When the bill or resolution is passed, with 
the same terms, by both chambers, it is signed by the 
Speaker of the House and the President of the 
Senate (usu. the President Pro Tempore), and is 
presented to the President of the United States for 
signature. If the President signs it or fails to return it 
to Congress within ten days, the bill or resolution 
becomes law. But if the President vetoes the bill or 
resolution, it must be passed by a two-thirds majority 
of the House of Representatives and the Senate to 
become law. U.S. Const. art. I, § 7; 3 The Guide to 
American Law 165-66 (West 1988). 


_ act of court. 1. See judicial act under act. 2. Scots law. 


Se MME Do SKE es ADE, 


* 
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A memorandum setting forth the proceedings in a 
lawsuit. 3. Scots law. A rule made by a sheriff regulat- 
ing proceedings within the sheriffalty. 


act of God. An overwhelming, unpreventable event 
caused exclusively by forces of nature, such as an 
earthquake, flood, or tornado. @ The definition has 
been statutorily broadened to include all natural 
phenomena that are exceptional, inevitable, and ir- 
resistible, the effects of which could not be prevent- 
ed or avoided by the exercise of due care or fore- 
sight. 42 USCA § 9601(1). — Also termed act of 
nature: act of providence; superior force; vis major; irre- 
sistible ap ee force; vis divina. Cf. FORCE MAJEURE; 
unavoidable accident under acciDENT. (Cases: Con- 
tracts €303(3), 309(1). C.J.S. Contracts §§ 520-524.) 


“Act of God may be defined as an operation of natural 
pple ecto opt eral og bf gr cary 


an 
some 

the essence of an act of 
Intervention of the hog apt ghar 
the act of man, and it Is this negative side which needs 
emphasis.” fd. at 47. 
“(Aji natural agencies, as oppceed to human activities 
constitute acts of Ged, and merely those which attain 
oon ot owe oa very unusual 


it is only in such a case that the act of God will provide a 
defence.” A.F.V. Heuston, Salmond on the Law of Torts 320 
(17th ed. 1977). 
act of grace. An act of clemency; esp., such an act 
performed at the beginning of a monarch’s reign or 
at some other significant occasion. 


act of honor. Commercial law. A transaction, memorial- 
ized in an instrument prepared by a notary public, 


act-of-state doctrine 


evidencing a third person's agreement to accept, for 
the credit of one or more of the parties, a bill that 
has been protested. © The UCC eliminated this type 
of transaction. 


act of hostility. An event that may be considered an 
= wate cause for war; CASUS BELLI. — Also termed 
ostile act. 


act of indemnity. 1. A statute that relieves specified 
persons, li government officials, from some pena!- 
ty to whi ey might be subject as a result of 
having exceeded their powers or having otherwise 
acted illegally. 2. A statute that compensates persons 
for damage incurred as a result of some public 
measure or government service. 


act of law. 1. See act of the law under Act. 2. LEGAL ACT. 


act of legislation. 1. A formal change in the law that 
existed previously. 2. A statute. 


act of nature. 1. ACT OF GoD. 2. Vis MAJOR. 
act of omission. See negative act under act. 


act of Parliament. A law made by the British sover- 
eign, with the advice and consent of the lords and 
the commons; a British statute. 


act of Parliament of Scotland. 1. A statute passed by 
the Parliament of Scotland between its creation in 
the 14th century and 1707. 2. act OF THE SCOTTISH 
PARLIAMENT. 


act of petition. Hist. A summary proceeding in which 
litigants provide brief statements supported by affi- 
davit. © This procedure was used in the English 
High Court of Kamiralty. 

act of possession. 1. The exercise of physical control 
over a corporeal thing, movable or immovable, with 
the intent to own it. 2. Conduct indicating an intent 
to claim propeny as one's own; esp., conduct that 
supports a claim of adverse possesston. (Cases: Ad- 
verse Possession G>14-26. C.J.S. Adverse Possession 
§§ 30-47.) 


act ofiprovidence. 1. act oF GoD. 2. vis MAjOR. 
act of sale.-An official record of a sale of property; 
esp., a document drawn up by a u » Signed by 


the parties, and attested by witnesses. (Cases: Sales 
ooh. C.J.S. Sales §§ 68-73.} 


act of sederunt (so-deer-ant). Scots law. A regulation 
issued by the Court of Session to regulate procedure 
in that court or in the lower civil courts. 


Act of Settlement. Hist. An act of Parliament (12 & 13 
Will. 3, ch. 2 (1701)) that resolved the question of 
royal succession unsettled after the Glorious Revolu- 
tion of 1688. © The question was resolved by limiting 
the Crown to Protestant members of the House of 
Hanover. The Act also provided that the sovercign 
must be a member of the Church of England, and it 
established that judges would hold office during 
good behavior rather than at the will of the sover- 
eign. 

act-of-state doctrine. Int'l law. The principle that no 
nation can judge the legality of a foreign country’s 
sovereign acts within its own territory. @ As original- 
ly formulated by the U.S. Supreme Court in 1897, 
the doctrine provides that “the courts of one country 


Act of Supremacy 


will not sit in judgment on the acts of the govern- 
ment of another done within its own territory.” 
Underhill v. Hernandez, 1G8 U.S. 250, 252, 18 S.Ct. 
83, 84 (1897). The Supreme Court later declared 
chat though the act-of-state doctrine is compelled by 
neither international law nor the Constitution, it has 
“institutional underpinnings.” Banco Nacional de 
Cuba v. Sabbatino, 376 U.S. 398, 423, 84 S.Ct. 923, 
937 (1964). [Cases: International Law 10.9. C_J.S. 
International Law § 34.] 


Act of Supremacy. Hist. A statute that named the 
English sovereign as supreme head of the Church of 
aa a (26 Hen. 8, ch. 1). © The Act was passed in 
1534 during Henry VIII's reign and conlirmed in 
1559 (i Eliz., ch. 3) to counteract rime legis- 
lation enacted during the reign of Mary Tudor. In 
addition to making the monarch both head of state 
and head of the church, the Act defined some of the 
monarch's powers as head of the church, such as the 
eae to issue injunctions relating to ecclesiastical 
ablairs. 


act of the law. See acr. 
act of the party. See act in the iaw under air. 


act of the Scottish Parliament. A statute passed by the 
Parliament of Scotland created by the Scotland Act 
of 1998. © Ic is typically cited by year, the letters 
ASP, and a serial number. — Also termed act of 
Parliament of Scotland. 


Act of Uniformity. Hist. Any of several 16th- anc 
17th-century acts mandating uniform religious prac- 
tices in England and Ireland; specif, an act requir- 
ing the use of the Book of Common Prayer. 


Act of Union. Any of several acts of Parliament unit- 
ing various parts of Great Britain. © The term ap- 
plies to (1) the Laws in Wales Act (1535), which 
united Wales with England and made that principal- 
ity subject to English law, and (2) the Union with 
Ireland Act (1800), which abolished the Irish Parlia- 
ment and incorporated Ireland into the United 
Kingdom of Great Britain and Ireland. It is used 
loosely in reference to the Union with Scotland in 
1707, which was made not by statute but by treaty, 
approved b: 
Scotland and England, which by the treaty dissolved 
each parliament and created the new state of Great 
Britain with one parliament, the Parliament of Great 
Britain. 

actor. 1. One who acts; a person whose conduct is in 
question. 2. Archaic. A male plaintiff. 3. Hist. An 
advocate or pleader; one who acted for another in 
legal matters. Cf. reus a. 4. Roman law. (ital.) A 
person who sues; a claimant. — Also termed (in 
sense 4) petitor. Pl. (in sense 4) actores. 


actrix (ak-triks). Archaic. A female plaintiff. 
acts of assembly. See session Laws. 


actual, adj. Existing in fact; real <actual malice>. Cf. 
CONSTRUCTIVE. 


actual abandonment. See ABANDONMENT (9). 
actual agency. See AGENCY (n). 

actual allegiance. See ALLEGIANCE. 

actual assent. See ASSENT. 


separate acts of the parliaments of {.: 
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actual authority. Sce auTHORITY (D. 

actual bailment. See naiMeEnt. 

actual bias. See stas. 

actual capital. See cavrrat.. 

actual cash value. See varus (2). 

actual cause. See fut-for cause under CAUSE (). 


actual change of possession. A real, rather than cor 
structive, transfer of ownership. @ A creditor of th 
transferor cannot reach property that has actuall 
changed possession. 


actual controversy. 1. CONTROVERSY (2). 2. CONTROVERS 
(3). 


actual damages. Set DAMAGES. 
actual delivery. See pesivery. 
actual escape. Sev escwve (2). 
actual eviction. See EVICTION. 
actual force. See Force. 
actual fraud. See rrp. 


actual-iniury trigger. fasurance. The point at which a 
insured suffers damage or injury (such as the time c 
an automobile accident), so that there is an occu 
rence invoking coverage under an insurance poli 
cy. — Also termed injury-in-fact trigger. Cf. exposure 
THEORY: MANIFESTATION THEORY; TRIPLE TRIGGER. 


actual innocence. See tNNOCENCE. 
actual knowledge. Sce KxOWLEDGE. 
actual loss. See Lass. 


actually litigated. (Of a claim that might be barred b 
collateral estoppel) properly raised in an earlier law 
suit, submitted to the court for a determination, an 
determined. @ A party is barred by the doctrine c 
collateral estoppel from relitigating an issue that wa 
actually litigated — usu. including by summary judg 
ment but not necessarily by default judgment — 11 
an earlier suit involving the same parties, even if tha 
suit involved different claims. Restatement (Second 
of cece § 27 cmt, d (1980). [Cases: Judgmen 
720. C.J.S. Judgments §§ 757, 803, 813.) 


actual malice. See MALICE. 


actual market value. See fair market value under VALU 
(2). u 


actual notice. See NoTIce. 


actual physical control. Direct bodily power ove 
something, esp. a vehicle. @ Many jurisdictions re 
quire a showing of “actual physical control” of 
vehicle by a person charged with driving while in 
toxicated. [Cases: Automobiles 9332. C.J.S. Moto 
Vehicles §§ 1382-1394.) 


actual possession. See possEssiON. 


actual reduction to practice. See REDUCTION TO PRAC 
TICE. 


actual-risk test. The doctrine that, for an injure: 
employee to be entitled to workers’-compensatior 
benefits, the employee must prove that the injur 
arose from, and occurred in the course and scope of 
employment. ([Cases: Workers’ Compensatio: 


. 3 


YAEL els, Fars. SORE WA 


NO 


oa! 


SES LTS 


39 
604-618. CJS. Workmen's 
§§ 365-373, 376-387.] 


actual seisin. See seisin in deed under SEISIN. 
actual service. See rERSONAL SERVICE (1). 

actual taking. See physical taking under TAKING (2). 
actual total loss. See Loss. 

actual value. See fair market value under VALUE (2). 


actuarial equivalent. The amount of accrued pension 
benefits to be paid monthly or at some other interval 
so that the total amount of benefits will be paid over 
the expected remaining lifetime of the recipient. 
(Cases: Annuities €6; Pensions 131. C.J.S. Annui- 
ties §8 13-14, 17-20; Pensions and Retirement Plans 
and Benefits §§ 69, 86.] 


actuarially sound retirement 
plan that contains sufficient funds to pay future 
obligations, as by receiving contributions from em- 
ployees and the employer to be invested in accounts 
to pay future benefits. Cf. NONACTUARIALLY SOUND RE- 
TIREMENT System. [Cases: Pensions #48. C.J.S. Pen- 
sions and Retirement Plans and Benefits §§ 23-25, 27.) 


actuarial method. A means of determining the 
amount of interest on a loan by using the loan's 
annual percentage rate to separately calculate the 
finance charge for each payment period, after credit- 
ing each payment, which ts credited first to interest 
and then to principal. (Cases: Interest €°59. C.].S. 
Interest and Usury; Consumer Credit § 74.] 


actuarial present value, The amount of money neces- 
sary to purchase an annuity that would generate a 
particular monthly payment, or whatever periodic 
ayment the plan provides, for the expected remain- 
ing life span of the recipient. 


actuarial surplus. An estimate of the amount by which 
a pension plan's assets exceed its expected current 
and future liabilities, including the amount cxpected 
to be needed to fund future benefit payments. 
(Cases: Pensions 10+. C.J.S. Pensions and Retirement 
Plans and Benefits §§ 58; 60, 121, 127.] 


actuarial table. An organized chart of statistical data 
indicating life expectancies for people in various 
categories (such as age, family history. and chemical 
exposure). @ Actuarial tables are usu. admissible in 
evidence. — Also termed expectancy table; mortality 
table; mortuary table. Cf. Lire TABLE. 


actuarius (ak-choo-air-ee-as or ak-tyoo-), n. [Latin] Ro- 
man law. 1. A notary or clerk; a shorthand writer. 2. 
A keeper of public records. 


actuary (ak-choo-air-ee), n. A statistician who deter- 
mines the present effects of future contingent 
events; esp., one who calculates insurance and pen- 
sion rates on the basis of empirically based tables. — 
actuarial (ak-chav-air-ec-ol), adj. 


Compensation 


actum (ak-tem), ». [Latin] A thing done; an act or 
deed. 


a@ctum et tractatum (ak-tam et trak-tay-teni. [Law Lat- 
in) Hist. (Of an instrument) done and transacted. 


actus (ak-tes), 2. (Latin) 1. An act or action; a thin 
done. 2. Hist. An act of Parliament; esp., one passe 
by both houses but not yet approved by the mon- 


stem. A retirement 


ad admittendum clericum 


arch. Cf. statuTuM (1). 3. Roman law. A servitude for 
driving cattle or a carriage across another's land. Cf. 
ITER (1). — Also termed (in sense 3) jus actus. 


actus animi (ak-tes an-a-m!), [Law Latin] Hist. An act 
of the mind; an intention. See ANIMUS. 
“I , consent, which is essential to ail contracts, is an 
ear be cs eben tome wee fat 
Maxims 21-22 (4th ed. 1894). ss 
actus legitimus (ak-tos lo-jit-a-mas). [Law Latin] Hist. 
An act in the law; a juristic act; specif., an act the 
performance of which was accompanied by solemn 
rituals. 
actus proximus (ak-tes prok-si-meas).. [Law Latin] Hist. 
An immediate act, as distinguished from a prepara- 
tory act, esp. in the commission of.a crime. 


actus reus (ak-tas ree-as also ray-as). {Law Latin “guilty 
act”) The wrongful deed that comprises the physical 
components of a crime and that generally must be 
coupled with mens rea to establish criminal liability; a 
forbidden act <the actus reus for theft is the taking of 
or unlawful control over property without the uwn- 
er’s consent>. — Also termed deed of crime; overt act. 
Cf. mens rea. (Cases: Criminal Law €=26. C.J.S. 
Criminal Law §§ 44-45, 1110.] 


ecessary 
M, Perkins & Ronald N. Boyce, Criminal Law 831 (3d ed. 


ACUS. abbr. ADMINISTRATIVE CONFERENCE OF THE UNITED 
STATES. 


A.D. abbr, ANNO DOMINI. 

ad (ad), prep. (Latin) At; by; for; near; on account of; 
to; until; upon; with relation to; concerning. 

ADA. abbr. AMERICANS WITH DISABILITIES ACT. 


ad abundantiorem cautelam (ad ab-an-dan-shee-or-am 
kaw-tee-lam). [Law Latin] Hist. For more abundant 
caution, — Also termed ad cautelam ex superabundanti 
(ad kaw-tee-lam eks s[y]oo-par-ab-en-dan-ti). 


ad admittendum clericum (ad ad-mi-ten-dem kler-a- 
kam). [Law Latin] See ne CLERICO ADMITTENDO. 


ad aliud examen 


ad aliud examen (ad ay-lee-ad eg-zay-man), adv. [Law 
Latin] To another tribunal. 


ad alium diem (ad ay-lee-am di-am), adv. (Law Latin} 
To another day. 


adaptation right. Copyright. A copyright holder's exclu- 
sive right i prepare devivaiive works based on the 
protected work. @ For example, before a movie 
studio can make a film version of a book, it must 
secure the author's adaptation right. See pERivaTive 
work. (Cases: Copyrights and Intellectual Property 
&12(3).) 


ad assisas capiendas (ad a-stz-as kap-ee-en-das). [Law 
Latin) To take assizes; to hald assizes. 


a dato (ay day-toh), adv. [Law Latin) From the 
date. — Also termed a datu. 


ad auctoritatem praestandam (ad awk-tor-i-tay-tom 
prec-stand-am). (Law Latin) Hist. For interposing 
their authority. © The phrase typically referred to 
tutors or curators ed fiten who provided authority 
but incurred no personal liability in exercising their 
office. 


ad audiendam considerationem curiae (ad aw-dee-en- 
dam kan-sid-a-ray-shee-oh-nam kyoor-e--1), vb. [Law 
Latin] To hear the judgment of the court. 


ad audiendum et determinandum (ad aw-dee-en-dam et 
di-tar-mi-nan-dam), vb. [Law Latin] To hear and 
determine. See OVER ET TERMINER. 


ADB. ahbr. acCINENTAL-DEATH BENEFIT. 


ad barram (ad bahr-am), adv. [Law Latin] To the bar: 
at the bar. 


ad barram evocatus (ad bahr-am ee-voh-kay-tas). (Law 
Latin} Called to the bar. See cat. TO THE BAR. 


ad campi partem (ad aot eo or -tem). [Law 
Latin} For a share of the field or land. 


ad captandum lucrum (ad cap-tan-dam loo-kram). 
[Law Latin] Hist. For the purpose of making guin. 


ad captum vulgi (ad kap-tem voel-j!). [Law Latin] 
Adapted to the common understanding. @ The 
phrase appeared in reference to statutes concerning 
matters that people usu. handled without legal assis- 
tance. 


ad cautelam ex superabundanti. See AD ABUNDANTIOREM 
CAUTELAM. 


ad civilem effectum (ad sa-vi-lam e-fek-tam). [Law Lat- 
in} Hist. As to the civil effect. @ The phrase appeared 
in reference to the effect of an act in a civil case, as 
distinguished from the effect of the same act in a 
criminal case. 


ad coelum doctrine. The common-law rule that a 
landowner holds everything above and below the 
land, up to the sky and down to the earth's core, 
including all minerals. © This rule governs owner- 
ship of “hard" (immovable) minerals such as coal, 
but not “fugacious” (volatile) minerals such as oil 
and gas. Cf. RULE OF CAPTURE. 

ad coelum et ad inferos. [Law Latin] ve to the sky and 


down to the center of the earth <the ownership of 
land extends ad coelum et ad inferos>. 
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ad colligendum (ad kol-i-jen-dam). [Law Latin) For 
collecting <administrator ad colligendum>. 


ad colligendum bona defuncti (ad kol-i-jen-dam boh-no 
di-fangk-t). [Law Latin “for collecting the goods of 
the deceased"] Special letters of administration au- 
thorizing a person to collect and preserve a dece- 
dent's property. 

ad communem legem (ad ko-myoo-nam lee-jam), n. 
[Law Latin “to common law"} Hist. A writ of entry 
available after the death of a life tenant to recover a 
reversionary interest in land alienated by the ten- 
ant. — Also termed entry ad communem legem. 


ad commune nocumentum (ad ke-myoo-nee nok-ya- 
men-tem), adv. [Law Latin] To the common nui- 
sance. 


ad comparendum (ad kom-pa-ren-dam), vb. (Law Lat- 
in) To appear. © This term is part of the larger 
phrase ad comparendum, et ad standum juri (“to appear 
and to stand to the law"). — Also termed (in stan- 
dard Latin) ad compurandum. 


ad computum reddendum (ad kam-pyoo-tam ri-den- 
dem), vb. [Law Latin] To render an account. 

ad consimiles casus (ad kan-sim-a-leez kay-sas). [Law 
Latin] Hist. To similar cases. See CONSIMILI CASU. 

ac convincendam conscientiam judicis (ad kon-vin-sen- 
dem kon-shee-en-shee-am joo-di-sis). [Law Latin] 
Scats law. Sufficient to satisfy the moral conviction of 
the judge. © The phrase appeared in reference to 
circumstantial evidence that was admissible in pater- 
nity cases because direct proof was unavailable. 

adcordabilis denarii (ad-kor-day-ba-lis di-nair-ee-1), n. 
(Latin) Hist. Money paid by a vassal to the lord upon 
the sale or exchange of a feud. 


ad culpam (ad kal-pam), adv. [Law Latin) Until mis- 
conduct. 


ad curiam (ad kyoor-ee-am), adv. [Law Latin] At a 
court; to court. 


ad curiam vocare (ad kyoor-ee-am voh-kair-ee), vb. 


_ [Law Latin) To summon to court. 
ad custagia (ad ke-stay-jee-a), adv. [Law Latin} At the 


casts. 
ad custum (ad kgs-tam), adv. [Law Latin] At the cost. 


add, n. Parliamentary law. A form of amendment that 
places new wording at the end of a motion or of a 
paragraph or other readily divisible part within a 
motion. See amendment by adding under AMENDMENT 
(3). 


ad damnum clause (ad dam-nam). [Latin “to the dam- 
age”] A clause in a prayer for relief stating the 
amount of damages claimed. See PRAYER FOR RELIEF. 
(Cases: Federal Civil Procedure €679; Pleading 
72. C.).S. Pleading §§ 110-115.] 
“Where the amount the plaintiff is entitled to recover ap- 
pears from the statement of facts — as where the amount 
due the plaintiff ts al on breach of a monsy demand, 
the demand of judgment may take the place of an ad 
damnum clause.” Edwin E. Bryant, The Law of Pleadii 
Under the-Codes of Civil Procedure 209 (2d ed. 1899). 


added damages. See punitive damages under DAMAGES. 


“SRE TUUS WE T ep eegeee 
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ad defendendum (ad di-fen-den-dam), vb. [Latin] ‘To 
defend. 


addendum (a-den-dem). Something to be added, esp. 
to a document; a supplement. 


addicent (ad-i-sent), n. Roman law. One who transfers 
something by official authority. 


addicere (a-dis-ar-ee), vb. [Latin] Roman law. To ad- 
judge, allot, or condemn. 


addict (a-dikt), n. A person who habitually uses a 
substance, esp. a narcotic drug. [Cases: Chemical 
Dependents €1; Controlled Substances 38. C,J.S. 
Chemical §§ 2-3.] — addict (a-dike), vb. — 
addictive, adj. — addiction, n. 


drug addict. A person who is psychologically or 
physiologically dependent on a narcotic drug. 


addict, vb. Roman law. 1. To adjudge (to); to deliver 
under court order. 2. More broadly, to surrender a 
thing (to someone else). 


addictio (a-dik-shee-oh), n. [Latin] Roman law. The 
awarding by a magistrate of a person or thing to 
another, as the property of a debtor to a creditor, or 
as a form of conveyance. — Also termed addiction. PI. 
addictiones (e-dik-shee-oh-neez). 


addictio in diem (a-dik-shee-oh in di-am). {Latin “as- 
signment for a fixed period” or “postnonemer:t to a 
clate"] Roman ifaw. A clause in a contract of sale in 
which the parties agree that the contract can be 
terminated 1f the seller receives a beuer offer within 
a specified period. — Also termed in diem addictio. 


addiction. 1. The habitual and intemperate use of a 
substance, esp. a potentially harmful one such as a 
narcotic drug. @ The usual requisites are (1) an 
emotional dependence that leads to compulsiveness; 
(2) an enhanced tolerance of the substance, leading 
to more potent doses; and (3) physical dependence 
such that withdrawal symptoms result from depriva- 
tion. 2. ADDICTIO. 


addictive drug. See ruc. 


audition. 1. A structure that is attached to or connect- 
ed with another building that predates the structure; 
an extension or annex. @ Although some courts have 
held that an addition is merely an appurtenant 
structure that might not actually be in physical con- 
tact with the other building, most courts hold that 
there must be physical contact. 2. A tite or appella- 
tion appended to a person's name to show rank, 
occupation, or place of residence. @ In English law, 
there are traditionally four kinds of additions: (1) 
those of estate, such as yeoman, gentleman, or es- 
quire; (2) those of degree (or dignity), such as 
knight, baron, earl, marquis, or duke; (3) those of 
trade or occupation, such as scrivener, painter, ma- 
son, or carpenter; and (4) those of place of resi- 
dence, such as London, Bath, or Chester. It was 
formerly required by the statute of additions (1 Hen. 
5. ch. 5) that original writs and indictments state a 
pes addition, but the practice has long since 
cen abolished. 


add-on loan 


additional claims after allowance. Patents. Claims sub- 
miued for the first time by amendment after the 
U.S. Patent and Trademark Office has informed the 
applicant of the patent application's allowance. © 
Once a notice of allowance has been issued, the 
applicant may not by right submit additional claims. 
Buc in some circumstances, such as when the appli- 
cant seeks to add only dependent claims, the super- 
visory examiner has authority to enter an amend- 
ment containing additional claims after allowance 
but on or before the date when the issue fee is paid. 
See amendment after allowance under PATENT-APPLICA- 
TION AMENDMENT. [Cases: Patents €=109. C.J.S. Pat- 
ents §§ 152-155.) 


additional-consideration rule. er cca law. An ex- 
ception to the employment-at-will principle, whereby 
an employee who does not have a written contract 
but who undertakes substantial hardship in addition 
to the normal job duties — as by relocating to a 
different city based on oral assurances of job securi- - 
ty — can maintain a breach-of-contract claim if the 
employer does not fulfill its agreement. [Cases: Mas- 
ter and Servant €=3(1), 4. C.J.S. Employer-Employee 
Relationship §§ 22-26, 42.) 

additional damages. See DAMAGES. 


additional extended coverage. /nsurance. A policy en- 
dorsement providing supplemental residential cov- 
crage for a variety of perils, including vandalism, 
damage from falling trees, and water damage from 
the plumbing system. 


additional grand jury. See special grand jury under 
GRAND JURY. 


additional instruction. See JURY INSTRUCTION. 
additional insurance. See INSURANCE. 
additional insured. See insuRED. 

additional legacy. Sce Lecacy. 
additional-perils clause. See INCHMAREE CLAUSE. 
additional servitude. See SERVITUDE (2. 


2p, additional standard deduction. See DEDUCTION. 
od diem (ad di-sm). (Latin) At a day; at the appointed | 
ay. 


additional tax. See stopgap tax under Tax. 
additional term. See TERM (5). 
additional work. See work (v. 


additur (ad-s-tuur). (Latin “it is added to") A trial 
court's order, issued usu. with the defendant's con- 
sent, that increases the jury’s award of damages to 
avoid a new trial on grounds of inadequate damages. 
© The term may also refer to the increase itself, the 
procedure, or the court’s power to make the or- 
der. — Also termed increscitur. Cf. REMITtrrur. 
(Cases: Federal Civil Procedure 92344; New Trial 
161. CJ.S. New Trial § 263.) 


add-on clause. An installment-contract provision that 
converts earlier purchases into security for new pur- 
chases. (Cases: Secured Transactions 114, 146. 
C.J.S. Secured Transactions §§ 10, 83, 103-105.) 


addone (e-doh-nee), p.pl. (law French] Given to. — 
Also spelled addonne. 


add-on interest. See INTEREST (3)- 
add-on loan. See LOAN. 


address 
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address, n. 1. The place where mail or other commu- | adeo (ad-ee-oh). [Latin] So; as. 


nication is sent. 2. In some states, a legislature’s 
formal ee to the executive to do a particular 
thing, such as to remove a judge from office. 3. 
Equily pe The part of a bill in which the court is 
ichent ted. See mIRECTION (8). 


address to the Crown. Upon a reading of a royal 
speech in Parliament, the ceremonial resolution by 
Parliament expressing thanks to the sovereign for 
the gracious speech. @ Formerly, two members were 
selected in each house for moving and seconding the 
address. With the commencement of the 1890-1891 
session, a single resolution was adopted. 


adduce (a-d[y]oos), vb. To offer or put forward for 
consideration (something) as evidence or authority 
<adduce the engineer's ex testimony>. — ad- 
duction (e-dok-shan), n. — adducible (a-d[y]oo-sa- 
bal), adj. : 


ADEA. abbr. AGE DISCRIMINATION IN EMPLOYMENT ACT. 


adeem, vb. To revoke or satisfy (a willed gift) by some 
other gilt. 
ad effectum (ad i-fek-tam). [Law Latin) To the effect. 


ad effectum sequentem (ad i-fek-tom si-kwen-tom). 
[Law Latin) To the effect following. 


ademptio (a-demp-shee-oh), n. [Latin] Roman law. 
Ademption. @ The term referred io the revocation of 
a legacy under certain circumstances, as when the 
item bequcathed no longer existed or when the 
testator no longer owned the item. The ablative 
form ademplione means “by ademption.” Pl. ademp- 
tiones (a-demp-shee-oh-neez). 


ademption (a-demp-shan), 1. Wills &¥ estates. The de- 
struction or extinction of a testamentary gift by 
reason of a bequeathed asset’s ceasing to be part of 
the estate at the time of the testator’s death; a 
beneficiary's forfeiture of a legacy or bequest that is 
no longer operative. © There are two theories of 
ademption. Under the identity theory 0 ion, a 
deview of a specific piece of property tt fail if that 
propery is not a part of the testator’s estate upon 
is or her death. Under the intent theory of ademption, 


by contrast, when a specific devise is no longer in the . 


. testator's estate at the time of his or her death, the 
devisee will receive a gift of equal value if it can be 
proved that the testator did not intend the gift to be 
adeemed. The intent theory has been codified in 
§ seal of the 1990 Daven Probate Code. — Also 
termed extinguishment of legacy. Cf. ABATEMENT; AD- 
VANCEMENT (4); LAPSE Z [ : Wills @°764-771. 
C.J.S. Wills §§ 1742-1761, 1770-1773.) — adeem (a- 
deem), vb. —- adeemed, adempted, adj. 


ademption by extinction. An ademption that occurs 
because the unique property that is the subject of 
a@ specific bequest has been sold, given away, or 
destroyed, or is not otherwise in existence at the 
time of the testator’s death. (Cases: Wills 
@>767-768. C.J.S. Wills §§ 1749-1761.) 


ademption by satisfaction. An ademption that oc- 
curs because the testator, while alive, has already 
given property to the beneficiary in lieu of the 
testamentary gift. (Cases: Wills €©766. C.J.S. Wills 
8§ 1743-1744. 1753.) 


adequacy of disclosure. Patents. Satisfaction of the 
Statutory requirements that the specification in a 
patent application (1) gives enough detailed infor- 
mation to enable one skilled in the art to make and 
use the claimed invention (the enablement require- 
ment); (2) discloses the best way the inventor knows 
to make and use the invention (the best-made re- 
reales and (3) shows that the inventor was in 
ull possession of the claimed invention on the appli- 
cation’s filing date (the written-description require- 
ment). @ A patent that fails to meet any one of these 
requirements may be rejected under 35 USCA 
§ 112. Any issued patent with an inadequate disclo- 
sure is invalid, although the challenger has to over- 
come the presumption of validity. — Also termed 
sufficiency of disclosure. See ENABLEMENT REQUIREMENT; 
BEST-MODE REQUIREMENT. [Cases: Patents 2°99. C.].S. 
Patents § 139.] 


adequacy test. See IRREPARABLE-INJURY RULE. 
adequate, adj. Legally sufficient <adequate notice>. 
adequate assurance. See ASSURANCE. 

adequate care. See reasonable care under CARE. 


adequate cause. See adequate provocation under Provo. 
CATION. 


adequate compensation. See just compensation under 
COMPENSATION. 


adequate consideration. See ConsinEeRATION UD. 
adequate notice. See due notice under xorice. 


adequate protection. Bankruptcy. The protection af- 
forded to a holder of a secured claim against the 
debtor, such as a periodic cash payment or an addi- 
tional lien <the bankruptcy court permitted the 
lender to foreclose on the debtor's home after find- 
ing a lack of adequate protection of the lender's 
property interest>. 11 USCA § 361. [Cases: Bank- 
ruptcy 3062. C.J.S. Bankruptcy § 208.) 
¥ intends to 


Banlauptcy safeguard secured creditors’ en- 
combratces, but the stay threatens them by proventing the 


apply the property's value against secured debt. Bank- 
ruptcy aims against this threat by ordering relief 
... for lack of die rrotection of tie eacaned inereet™ 


David G. Epstein et al., Bankruptcy § 3-27, at 140 (1993). 
adequate provocation. See PROVOCATION. 
adequate remedy at law. See REMEDY. 
adequate representation. See REPRESENTATION (3). 
adequate-state-grounds doctrine. A judge-made prin- 
ciple that prevents the U.S. Supreme Court from 
reviewing a state-court decision based partially on 


state law if a decision on a federal issue would not 
change the result. (Cases: Federal Courts @°502.] 


adequate warning. See WARNING. 


adesse (ad-es-ee), vb. Civil law. To be present. Cf. 
ABESSE. 

adeu (9-dyoo), adv. {Law French] Without day. @ This 
is a common term in the Year Books, indicating a 
final dismissal: from court (alez adeu “go hence with- 
out day"). See GO HENCE WITHOUT DAY; ALLER SANS JOUR. 


—— 
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- ad eversionem juris nostri (ad i-var-shce-oh-nam joor-is 


nos-tri). [Law Latin) To the overthrow of our right. 


ad excambium (ad eks-kam-bee-am). [Law Latin] For 
exchange; for compensation. 


ad exhaeredationem (ad _eks-heer-a-day-shée-oh-nom). 
{Law Latin] To the disinheritance; to the injury of 
the inheritance. 
“The writ of waste calls upon the tenant to appear and 
shew cause why he hath waste and destruction 
in the place named, ad , to the disinheri- 
son of the plaintiff." 3 Wiliam Blackstone, Commantaries on 
the Laws ol England 2268 (1768). i 


- ad exitum (ad ek-si-tam). [Law Latin] At issue; at the 


end (usu. of pleadings). 


‘ADF. abbr. AFRICAN DEVELOPMENT FOUNDATION. 
ad faciendam juratam illam (ad fay-shee-en-dam ja- 


ray-tam il-am). [Law Latin] To make up that jury. 


ad faciendum (ad fay-shee-en-dam). [Latin] To do; to 
make. 


ad factum praestandum (ad fak-tam pree-stan-dem). 
{Law Latin “for the performance of a particular act’’] 
Scots law. An obligation to perform an‘ act other than 
paying money; an obligation that must be strictly 
ulfilled (such as to hand over a vase sold). 

“ty. popular language almost all ins be said to 

be 6 te clans, Gut Wore are ions a peculiar 
character which alone are denoted by the legal signification 

of this phrase. The obligation of a debtor Is clearly one for 

the pees 2 coe oe hare , the payment of 


not be termed a decree ad factum . An obfi- 
gation ad factum praestandum Is one for the performance of 
an act within the power of the ." John Trayner, 


Trayner's Latin Maxims 27 (4th ed. ¥e34), om 


ad feodi firmam (ad fee-o-di far-mem). [Law Latin] To 


3 
*s 
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fee farm. See FEE FARM. 


ad fidem (ad ft-dam), adv. [Law Latin] In allegiance; 
under allegiance; owing allegiance. @ This term ap- 
peared in a variety of phrases, including ad fidem 

regis (“under the king's allegiance”) an 

fidem regis (“born in allegiance to the king”). 

ad filum aquae (ad fi-lam ak-wee), adv. (Law Latin} To 
the thread of the water; to the central line or middle 
of a stream. © This refers to the ownership reach of 
a riparian proprietor. — Also termed ad medium 
Silum aquae. 


® ad filum viae (ad fi-lam vi-ee), adv. [Law Latin] To the 


4 
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middle of the way; to the central line of the road. — 
Also termed ad medium filum viae. 


ad finem (ad fi-nam), adv. [Latin] To the end. @ This 
citation signal, abbreviated in text ed fin., formerly 
provided only the first page of the section referred 
to, but now usu. directs the reader to a stated span 
of pages. 

adfinis (ad-ft-necz), n. (Latin) Roman law. A relative of 
one's spouse. Pl. adfines. 

adfinitas (ad-fin-i-tas), n. [Latin] Roman law. The con- 
nection between a husband or wife and relatives of 
his or her spouse. 


ad firmam tradidi (ad far-mom tray-do-di), ». [Law 
Latin] See rar Ler. 


natus ad J. 
4" ad hoc (ad hok), adj. (Latin “for this"] Formed for a 
' particular pu 


ad idem 


ad fundandam jurisdictionem (ad fen-dan-dam joor-is- 
dik-shee-oh-nam). [Law Latin] Hist. For the purpose 
of founding jurisdiction. See ARRESTUM [URISDICTIONIS 
FUNDANDAE CAUSA. 

ad gaolam deliberandam (ad jay-lem di-lib-a-ran-dem), 
ub, (Law Latin] To deliver the jail; to make jail 
delivery. See COMMISSION OF GAOL DELIVERY; JAIL DELIV- 
ERY. 

ad gravamen (ad gra-vay-man), adv. [Latin] To the 
grievance, injury, or oppression of (another person). 

adhere, vb. 1. (Of one house in a bicameral legislature) 
to reject the other house's insistence on a difference 
in legislation that has passed both houses, without 
requesting a conference. Cf. INSIST ON. 


represents an unylefding attitude of the adopting house. It is 
i an Schering house to request a confer- 


house to 
and agree to a conference.” 
National Islatures, Mason's Manual 
of Legislative Procedure § 768, al SS6-S7 (2000). 
2. Scots law. To live together as husband and wife. 3. 
Scots law. (Of an appellate court) to affirm a lower 
court's judgment. — adherence, n. 
adherence. 1. accession «a. 2. Scots law. The duty of 
spouses to live together. 


adhesion. See ACCESSION (3). 


adhesionary contract. See adhesion contract under con- 
TRACT. 


adhesion contract. See CONTRACT. 


achesory contract. See adhesion contract under con- 
TRACT. 


adhibere (ad-ha-bair-ee), vb. (Latin} Civil law. Ta ap- 
ply; to put (a thing) to use; to exercise. 

adhibere diligentiam (ad-ha-bair-ee dil-a-jen-shee-am), 
vb, [Latin] Civil law. To use care. 


<the board created an ad hoc 
committee to discuss funding for the new arena>. — 


ad hoc, adv. 

ad hoc arbitration. See arsrrRarion. 

ad hoc committee. See comMirree. 

ad hoc compromis. See comrromis. 

ad hominem (ad hom-e-nam), adj. (Latin “to the per- 
son”) Appealing to personal prejudices rather than 
to reason; attacking an opponent's character rather 
than the opponent's assertions <the brief was re- 
plete with ad hominem attacks against opposing 
counsel>. — ad hominem, adv. 

ad hunc diem (ad hengk di-am), adv. [Law Latin) To 
this day. 

adiate (ad-ee-ayt), ub. Roman-Duich law. To accept as 
beneficiary under a will. — adiation, n. 

ad idem (ad 1-dem). [Latin] To the same point or 
matter; of the same mind <the parties reached a 


— ad idem and agreed to consummate a 
sale>, 


a die confectionis 


a die confectionis (ay di-ee kan-fek-shee-oh-nis), adv. 
(Law Latin] From the day of the making. 


a die datus (ay di-ee day-tes), n. (Latin “given from 
(such-and-such) a day"| A lease provision establish- 
ing the beginning of the rental period. 

adieu (a-dyoo). [Law French “to God") Farewell. © 
This term, although etymologiaally distinct, appears 
sometimes in the Year Books in place of adeu. See 
ADL; ALLER ATED. 


ad inde (ad in-dee), adv. [Law Latin] To that or them; 
thereto. 


ad inferos. {Law Latin] To the center of the earth. See 
AD COELUM ET AD INFEROS. 


ad infinitum (ad in-fe-ni-tam). [Latin “without limit"] 
To an indefinite extent <a corporation has a dura- 
tion ad infinitum unless the articles of incorporation 
specify a shorter period>. _ 


ad informandum judicem (ad in-for-man-dam joo-di- 
sam). (Law Latin] Hist. For the judge's informa- 
tion. — Also termed ad informationem judicis. 


ad informationem judicis. See Av INFORMANDUM JUDICEM. 

ad inquirendum (ad in-kwo-ren dam), n. [Law Latin 
“to inquire”) Hist. A writ instructing the recipient to 
investigate something at issue in a pending case. 

ad instantiam partis (ad in-stan-shee-am pahr-tis), adv. 
[Law Latin] Hist. At the instance of a party. 

ad interim (ad in-tar-im), adv. [Latin] Hist. In the 
meantime; temporarily. 


ad interim copyright. See CopyaicHt. 


adiratus (ad-a-ray-tas), adj. [Law Latin) Hist. Lost; 
strayed; removed. 


aditio (a-dish-ee-oh), n. Hist. An outsider's informal 
accepuance of heirship. 


aditio hereditatis (a-dish-ee-oh ha-red-i-tay-tis). (Latin 
“entering on an inhcritance”j Roman law. An heir's 
acceptance of an inheritance. — Also spelled aditio 
haereditatis. See CRETION. 


adjacent, adj. apne near or close to, but not necessari- 
ly touching. Cf. apjoinine. 


adject (a-jekt), adj. To annex or adjoin. — adject, adj. 


adjectio dominii per continuationem possessionis (a-jek- 
shee-oh da-min-ee-1 por kan-tin-yoo-ay-shee-oh-nom 
pa-zes[h]-ee-oh-nis). [Latin] Roman law. The acquisi- 
tion of the right to property ownership by continued 
possession. @ This acquisition is otherwise known as 
usucapio or acquisitive prescriplion. See usucaPio; ade- 
quate prescription under PRESCRIPTION, 


adjective law (aj-ik-tiv). The body of rules governing 
procedure and practice; procepuraL Law. — Also 
termed adjectival law. (Cases: Action €1. C.J.S. Ac- 
fons §§ 2-9, 11, 17, 21, 32-33, 36.) 


tive adjective law. fo: tules of 
| conduct which declare the rights and duties of all who 
are subject to the The latter to the remedial 
a and lure by which are maintained, 
thelr invasion ad oatel which 
are accom In i 
The Pleading Under the Codes of Civil 
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adjoining (a-joyn-ing), adj. Touching; sharing a com- 
mon houndary; conticuous. Cf. apjacent. [Cases: 
Adjoining Landowners 1. C.J.S. Adjoining Land- 
oumers §§ 2, 6-8, 39.] — adjoin (9-joyn), vb. 


adjoining owner. See OWNER. 


adjourn (a-jarn). vb. Parliamentary law. To end or 
postpone (a proceeding). CF. RECESS (2). 


“A motion to recess the current meating until a 
later time; the Sracelibeds recken to adjourn terminates the 
meeting. When an assembly reconvenes following a recess, 
it resumes the meeting at the point where It was Interrupted 
the motion to recess. When an asse reconvenes 
following an adjournment, it begins an entirely new meet- 
Ing, with the first step in the regular order of 
7% Sturgis, Standard Code of P. 
ty Procedure 76 (4th ed. 2001). 
adjourn sine die (st-nee [or sin-ay) di-ee). [Latin 
“without date] To end a deliberative assembly's 
or court's session without setting a time to recon- 
vene. — Also termed adjourn without day. Cf. Rise. 
14, 


adjourn to a day certain. To end a deliberative 
assembly's or court's session while fixing a time for 
the next meeting. — Also termed edjourn to a day 
and lime certain; fix a day to which to adjourn. 


adjourn without day. See adjourn sine die. 
adjournatur (aj-or-nay-ter). (Latin) It is adiourned. © 
This word formerly appeared at the end of reported 
decisions. 


adjourned. See sTaxp ADJOURNED. 
adjourned meeting. Sce MEETING. 
adjourned term. See TERM (6). 


adjournment (a-jarn-mant), n. 1. The act of adjourn- 
ing; specif., a putting off of a court session or other 
meeting or assembly until a later time. See apjouxy. 


adjournment sine die (9-jarn-mant st-nee [or sin- 
ay) di-ee). The ending of a deliberative assembly's 
or court's session without setting a time to recon- 
vene. — Also termed adjournment without day. 

“The term 


conditional os Beephuna An adjournment that 
does not schedule another meeting, but provides 
for reconvening the assembly at an officer's or 
board's call or under other defined circumstances. 


2. The period or interval between adjourning and 
reconvening. [Cases: Criminal Law 649; Trial 
26. C.J.S. Criminal Law § 1155; Trial § 113.] 


adjournment day. See bay. 

adjournment day in error. See pay. 

adjudge (2-joj), vb. 1. anjupicaTe (1). 2. To deem or 
pronounce to be. 3. To award judicially. 4. Scots law. 
(Of a creditor) to take a debtor's estate through 


adjudication. See apjuDICATION (3). 5. To award (some 
or all of a debtor's estate) to a creditor. 
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adjudger, n. 1. One who adjudges. 2. Scots law. An 
adjudging creditor. 
adjudicataire (9-joo-di-ke-tair), n. Canadian law. One 
who buys property at a judicial sale. 
adjudicate (a-joo-di-kayt), vb. 1. To rule upon judicial- 
ly. 2. ADJUDGE (2). 3. aDjuDCcE (3. — Also termed 
_ judicate. 
adjudicatee (a-joo-di-ka-tee). Civil law. A purchaser at 
a judicial sale. 
adjudicatio. Roman law. A part of a formula in a 
partition action by which the judge assigned the 
rties real rights in their shares; specif., a part of a 
formula (i.e., the praetor's statement of an issue for a 
judex) directing the judex to apportion property in 
a divisory action. @ Adjudicatio was used to apportion 
property in divisory actions such as actio de communi 
dividundo, actio familiae erciscundae, and actio finium 
regundorum. It was not part of the formula in any 
other type of action. See FORMULA (1). 
" adjudication (9-joo-di-kay-shan), n. 1. The legal pro- 
ool of resolving a dispute; the process of jadically 
deciding a case. 2. JUDGMENT. 


former adjudication. See FORMER ADJUDICATION. 


3. Scots law. The Court of Session’s transfer of 
heritable property to a creditor as security for or in 
satisfaction of a debt, or its vesting ttle in an 
entitled claimant. 


adjudication hearing. See HEARING. 

adjudication withheld. See deferred judgment under 
JUDGMENT. 

- adjudicative (e-joo-di-ka-tiv), adj. 1. Of or relating to 
adjudication. 2. Having the ability to judge. — Also 
termed adjudicatory; judicative. 

adjudicative-claims arbitration. See aRBrrRATION. 

adjudicative fact. See racr. . 

’ adjudicative law. See ¢asetaw. 

adjudicator (a-joo-di-kay-tar). A person whose job is to 
render binding decisions; one who makes judicial 
pronouncements. 

adjudicatory. See anjunicative. 

adjudicatory hearing. See adjudication hearing under 
HEARING. 

adjudicatory proceeding. See adjudication hearing wn- 

er HEARING. 

ad judicium provocare (ad joo-dish-ee-am proh-va- 
kair-ee), vb. [Latin] To summon to court; to com- 
mence an action. 

adjunct (aj-angkt), adj. Added: as an accompanying 
object or circumstance; attached in a subordinate or 
temporary capacity <an adjunct professor>. — ad- 
junct, 1. 

adjunct account. See account. 

adjunction (9-jangk-shan). 1. The act of adding to. 2. 
Civil law.-The union of an item of personal property 
owned by one person with that owned by another. 
See accession «4. (Cases: Accession 1. C.J.S. Acces- 
sion §§ 2-8.) 


a pt 
1 


adjutant general 


adjunctum accessorium (a-jangk-tain ak-so-sor-ee-am), 
n, [Law Latin] An accessory or appurtenance. 


ad jungendum auxilium (ad jen-jen-dam awg-zil- 
ee-am), vb. [Law Latin] To join in aid. 

ad jure pe oe (ad joor-a ree-jis), 2. (Law Latin “for the 
rights of the king”) Hist. A writ brought against a 
person seeking to eject the holder of a royal bene- 
fice. © The writ was available to the holder of the 
benefice. 


adjuration (aj-e-ray-shan), n. 1. The act of solemnly 
charging or entreating. 2. A swearing; a solemn 
oath. _ 


adjure (a-juur), vb. To charge or.entreat solemnly 
<the President adjured the foreign government to 
join the alliance>. —- adjuration (aj-o-ray-shon), 
n. — adjuratory (a-juur-a-tor-ee), adj. — adjurer, 
adjuror (a-juur-ar), 7. 


adjust, vb. 1. To determine the amount that an insur- 
er will pay an insured to cover a loss. 2. To arrive at 
a new agreement with a creditor for the payment of 
a debt. (Cases: Insurance ¢°3234. C.J.9. Insurance 
§§ 1345-1347.] 


adjustable-rate mortgage. See MORTGAGE. 
adjusted basis. See Basis. 

adjusted book value. See 00K VALE. 
adjusted cost basis. See Basis. 

adjusted gross estate. See ESTATE (3). 

adjusted gross income. Sce INCOME. 

adjusted ordinary gruss income. See INCOME. 
adjusted present value. See PRESENT VALUE. 


adjuster. One appointed to ascertain, arrange. or set- 
tle a matter; esp., an independent agent or employ- 
ee of an insurance company who negotiates and 
settles claims against the insurer. — Also termed 
claims adjuster. {Cases: Insurance $3222. C.}.S. Jn- 
surance §§ 1345-1344.] =e 


independent adjuster. An adjuster who solicits busi- 
ness from more than one insurance company; one 
who is not employed by, and does not work exclu- 
sively for, one insurance company. 


adjusting entry. An accounting entry‘made at the end 
of an accounting period. to record previously unrec- 
ognized revenue and expenses, as well as changes in 
assets and liabilities. 


adjustment board. An administrative agency charged 
with hearing and deciding zoning appeals. — Also 
termed board of adjustment; board of zoning appeals. 
(Cases: Zoning and Planning 354. C.J.S. Zoning 
and Land Planning §§ 180-181, 183-186, 189.] 


adjustment bond. See nonv ts). 
adjustment security. See security. 


adjutant general (aj-o-tant), n. (usu. cap.) 1. The ad- 
ministrative head of a military unit having a general 
staff. (Cases: Armed Services 4, 6.1. C.J.S. Arned 
Services §§ 14, 16-17, 19, 37.] 2. An officer in charge 
of the National Guard of a state. [Cases: Militia €=3, 
7. CJS. Arined Services § 291.] 


ad largum 


ad largum (ad rel saul adj. (Law Latin] At large; at 
liberty; unconfined. 


adlegiare (ad-lee-jee-air-ee), vb. [Law Latin} To purge 
(uneself) ofa crime by oath. See purcation. 

ad levandam conscientiam (ad la-van-dam kon-shee- 
en-shee-am). [Law Latin] Scots law. For the purpose 
of easing the conscience. © The phrase typically 
described certain confessions that a criminal suspect 
voluntarily made when apprehended and that could 
be used as evidence in the criminal trial. But an 
arrested suspect's responses to questions posed b 
the arresting officer were usu. not admissible be- 
cause only a magistrate could ask such questions. 


ad libellum rescribere (ad !e-bel-em ri-skri-ba-ree), vd. 
(Latin) Roman law. To write.an answer to a petition, 
esp. one to the emperor. See RESCRIPT (3). 


ad libitum (ad lib-i-tom), adv. [Law Latin] At pleasure. 

® The modern term ad-lih (adj. & vb.), borrowed 

from drama and music, is essentially the same; it 

means “at the performer's pleasure,” and allows the 

performer discretion in innovating a part impromp- 
tu. 

**{B)ul In acticns where the damages are precarious, being 

_ tobe Gaapsay ad ae @ Jury, as in actions Md gig 

ejectment, or trespass, seldom possible for a 

plai On to ewear & tie aricuint of Kis taino cf action: and 

is taken thereon . .." 3 Willlam 

eo Commentaries on the Laws of England 292 

ad litem (ad li-tem or -tam). (Latin “for the suit") For 

the pu 

guardian ad litem under GUARDIAN. 


ad longum (ad loug-yom). (Law Latin] Hist. At length. 


ad lucrandum vel perdendum (ad loo-kran-dam vel 

ar-den-dam), adv. [Law Latin] For gain or loss. @ 

"hese were emphatic words in a warrant of attorney. 

It is sometimes expressed “to lose and gain.” See 
WARRANT OF ATTORNEY. 


ad majorem cautelam (ad me-jor-am kaw-tee-lam), adv. 
[Law Latin] For greater security. 

admanuensis (ad-man-yoo-en-sis), n. [Law Latin fr. 
Latin ad- + manus “a hand”) Hist. An oath-taker who 
places a hand on the Bible. : 


ad manum (ad may-nem), adj. [Latin] At hand; ready 
for use. ~ 

admeasurement (ad-mezh-or-moent), 2. 1. Ascertain- 
ment, assignment, or apportionment by a fixed 
quantity or value, or by certain limits <the ship's 
admeasurement is based on its crew, engine, and 
capacity>. 2. A writ obtained for purposes of ascer- 
taining; assigning, or apportioning a fixed quantity 
or value or to establish limits; esp., a writ available 
against ns who usurp more than their rightful 
share of property. — admeasure (ad-mezh-or), vb. 


admeasurement of dower. Hist. A writ to recover 
property from a widow who held more than she 
was entitled to. — Also termed admensuratione dotis. 


admeasurement of pasture. Hist. A writ against a 
person whose cattle have overgrazed a common 
pasture. 


ad medium filum aquae. See AD FILUM AQUAE. 
ad medium filum viae. See AD FILUM VIAE. 


rposes of the suit; pending the suit. See 
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ad melius inguirendum (ad mee-lee-as_ in-kwa-ren- 
dem), n. [Law Latin “for making better inquiry”) 
Hist. A writ commanding a coroner to hold a second 
inquest. 


admensuratio (ad-men-sha-ray-shee-oh), n. [Law Lat- 
in) Hist. Admeasurement. 


admensuratione dotis. See admeasurement of dower un- 
der ADMEASUREMENT. 


adminicle (ad-min-i-kal), n. 1. Corroborative or ex- 
planatory proof. 2. Scots law. A writing that tends to 
establish the existence or terms of an otherwise 
unavailable document, such as a lost will or deed. — 
Also termed adinimiculum. 


adminicular (ad-mo-nik-ya-lor), adj. Corroborative or 
auxiliary <adminicular evidence>. 


adminicular evidence. See EVIDENCE. 


adminiculate (ad-ma-nik-ya-layt), vb. Scots law. To give 
corroborating evidence. ; 


adminiculum (ad-ma-nik-ya-lam), n. (Latin “support”] 
Roman law. Legal or evidentiary means of supporting 
one’s case; ADMINICLE. 


administration, rn. 1. The management or perform- 
ance of the executive duties of a government, institu- 
tion, or business. 2, In public law, the practical 
management and direction of the executive depart- 
ment and its agencies. (Cases: Administrative Law 
and Procedure 301-513. C.J.S. Public Administra- 
live Law and Procedure §§ 49-171.) 3. A judicial ac- 
tion in which a court undertakes the management 
and distribution of property. ¢ Examples include the 
administration of a trust, the liquidation of a compa- 
ny, and the realization and distribution of a bank- 
rupt estate. See JoIny ADMINISTRATION. 4. The man- 
agement and settlement of the estate of an intestate 
decedent, or of a testator who has no executor, by a 
person legally appointed and supervised by the 
court. @ Administration of an estate involves realiz- 
ing the movable assets and paying out of them any 
debts and other claims against the estate. It also 
involves the division and distribution of what re- 
mains. (Cases: Executors and Administrators 
1-516. C.J.S. Executors and Administrators §§ 2-98, 
100-181, 183-877, 879-899, 935-966; Parent and 
Child § 259; Wills § 157.] — administer; vb. — ad- 
ministrative, adj. ; " 
administration cum testamento annexo (kom tes-to- 
men-toh o-nek-soh). {Latin “with the will an- 
nexed”] An administration granted when (1) a 
testator's will does not name any executor or when 
the executor named is incompetent to act, is de- 
ceased, or refuses to act, and (2) no successor 
executor has been named or is qualified to 
serve. — Abbr. c.t.a. — Also termed administration 
with the will annexed. (Cases: Executors and Admin- 
istrators 21. C.J.S. Executors and Administrators 
§§ 947-948.) 


administration de bonis non (dee boh-nis non). 
{Latin “of the goods not administered"] An admin- 
istration granted for the purpose of settling the 
remainder of an intestate estate that was not ad- 
ministered by the former administrator. — Abbr. 
d.b.n. [Cases: Executors and Administrators €=37. 
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CJ.S. Executors and Administrators §§ 935-936, 
946.] 


administration de bonis non cum testamento annexo 
(de boh-nis non kam tes-ta-men-toh @-nek-soh). An 
administration granted to settle the remainder of a 
testate estate not settled by a previous administra- 
tor or executor. @ This type of administration 
arises when there is a valid will, as opposed to an 
administration de bonis non, which is granted when 
there is no will. — Abbr. d.b.n.c.ta. 


administration durante absentia (d[{y]uu-ran-tee 
ab-sen-shee-a). An administration granted during 
the absence of either the executor or the person 
who has precedence as administrator. 


administration durante minore aetate (d{y]uu-ran- 
tee mi-nor-ee ee-tay-tee). An administration grant- 
ed during the minority of either a child executor 
or the person who has precedence as administra- 
tor. 


administration pendente lite (pen-den-tee li-tee). 
An administration granted during the pendency of 
a suit concerning a will’s validity. — Also termed 
pendente lite administration; special administration. See 
PENDENTE Live. (Cases: Executors and Administra- 
tors @22. C.J.S. Executors and Administrators 
§§ 951-952, 954-956.] 


administration with the will ansexed. See cdminis- 
tration cum lestamento annexo. 


ancillary administration (an-so-ler-ee). An adminis- 
tration that is auxiliary to the administration at the 
place of the decedent's domicile, such as one in 
another state. © The purpose of this process is to 
collect assets, to transfer and record changed title 
to real property located there, and to pay any 
debts in that locality. — Also termed foreign admin- 
istration. [Cases: Executors and Administrators 
518-526. CJ.S. Executors and Administrators 
§§ 916-935.] 


“The object of ancillary administration is to collect assets of 
non decedents found within the state and remit the 
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focal assets for their benefit.” a Am. 
Jur. 2d Executors Administrators §§ 1057-1058, at 686 
caeterorum administration (sct-e-ror-am). (Latin 
“of the rest’) An administration granted when 
limited powers previously granted to an adminis- 
trator are inadequate to settle the estate's residue. 
domicili administration (dom-o-sil-ee-er-ee). 
The handling of an estate in the state where the 
decedent was domiciled at death. 


foreign cdministration. See ancillary administration. 
general administration. An administration with au- 
thority to deal with an entire estate. Cf. special 
administration. 

limited administration. An administration for a 
temporary period or for a special purpose. (Cases: 
Executors and Administrators €-22. C.J.S. Execu- 
tors and Administrators §8§ 951-952, 954~956.] 


original administration. An administration that is 
not ancillary to a domiciliary administration. 


Administrative Conference of the United States 
pendente lite administration. See administration pen- 
dente lite. f 


public administration. In some jurisdictions, an 
administration by an officer appoimted to adminis- 
ter for an intestate who has left no Nt entitled 
to apply for letters (or whose possible representa- 
tives refuse to serve). [Cases: Executors and Ad- 
ministrators €24.] 


special administration. 1. An administration with 

authority to deal with only some of a decedent's 

property, as pen to administering the whole 

estate. 2. See administration lite. CE. general 

administration. (Cases: Executors and Administra- 
Executors 


tors €922. C.].S. and Administrators 
$§ 951-952, 954-956.) 
temporary administration. An administration in 


which the court appoints a fiduciary to administer 
the affairs of a decedent's estate for a short time 
before an administrator or executor can be ap- 
pointed and qualified. [Cases: Executors and Ad- 
ministrators 22. C_].S. Executors and Administra- 
tors §§ 951-952, 954-956.] 


administration bill. See Bit (3). 


administration expense. Tax. A necessary expenditure 
made by an administrator in managing and distrib- 
uting an estate. © These expenses are tax-deductible 
even if not actually incurred by the ume the return 
is filed. [Cases: Executors and Administrators €=1 08. 
C.J.S. Executors and Administrators § 237.] 


Administration for Children and Families. A unit in 
the U.S. Department of Health and Human Services 
responsible for health issues involving children and 
families, refugees, legalized aliens, and people with 
developmental disabilities. — Abbr. ACF. ~~ 

administration letters. See LETTERS OF ADMINISTRATION. 

administration of justice. The maintenance of right 
within a political community by means of the physi- 
cal force of the state; the state’s application of the 
sanction of force to the rule of right. 

Administration on Aging. A unit in the U.S. Depart- 
ment of Health and Human Services responsible for 

romoting the welfare of the elderly and for assist- 
ing the states and Native American governments in 
doing so. 

administration pendente lite. See ADMINISTRATION. 


administration with the will annexed. See administra- 
tion cum leslamento annexo under ADMINISTRATION. 

administrative act. See act. 

administrative adjudication. The process used by an 
administrative agency to issue regulations through 
an adversary proceeding. Cf. ruLemakinc. (Cases: 
Administrative Law and Procedure €441-513. 
Wei i Administrative Law and Procedure §§ 87, 

5-171. 


administrative agency. See AGENCY (8). 
administrative collateral estoppel. See COLLATERAL F5- 
TOPPEL. 


Administrative Conference of the United States. A 
former independent federal agency that provided a 
foruth where agency heads, private attorneys, unt- 


administrative-contro! rule 


versity prufessors, and others studied ways to im- 
prove the procedurcs that agencies use in adminis- 
tering federal programs. @ ACUS was abolished in 
1995. — Abbr. ACUS. 


administrative-control rule. Tax. The rule making the 
grantor of a trust liable for tax if the grantor retains 
control that may be exercised primarily for the 
grantor’s own benefit. IRC (26 USCA) § 675. [Cases: 
Internal Revenue €4028.] 


administrative-convenience exception. dana tt A 
provision permitting a bankruptcy plan to have a 
separate classification for small, unsecured claims, to 
the extent that the separate classification will assist in 
a more efficient disposition of the estate, as by 
paying or eliminating the small claims earlier than 
other claims. 11 USCA § 1122(b). (Cases: Bankrupt- 
cy ©3550. C.J.S. Bankruptcy § 386.) 


administrative crime. See crime. 


administrative deviation. A trustee’s unauthorized de- 
parture from the terms of the trust. 


administrative discharge. See DISCHARGE (8). 
administrative discretion. See Disc: kETION (4). 


Administrative Domain-Name Challenge Panel. 
Trademarks. A board of experts convened under the 
auspices of the World Intellectual Property Organi- 
zation to decide Internet domain-name disputes. — 
Abbr. ACP. 


administrative expense. 1. OVERHEAD. 2. Bankruplcy. A 
cost incurred by the debtor, after filing a bankruptcy 
petition, that is necessary for the debtor to continue 
operating its business. @ Administrative expenses are 
entitled to payment on a priority basis when the 
estate is distributed. 11 USCA § 503(b). See general 
administrative expense under Fxrexse. [Cases’ Bank- 
ruptcy €2871-2879. CJ.S. bankruptcy §§ 232, 
250-254, 281, 354.J 


administrative freeze. Bankrupicy. The refusal by a 
debtor's bank to permit withdrawals from the debt- 
or’s bank account after the bank Icarns that the 
debtor has filed bankruptcy, usu. because the debtor 
owes money to the bank in addition to maintaining 
funds on deposit. (Cases: Bankruptcy ©2678, C_].S. 
Bankruptcy § 164.) 

administrative hearing. An administrative-agency pro- 
ceeding in which evidence is offered for argument 
or trial. (Cases: Administrative Law and Procedure 
469. C.J.S. Public Administrative Law and Procedure 
§§ 134, 136, 188-139.] 


administrative interpretation. See tNTERPRETATION. 


administrative law. The law governing the organiza- 
tion and operation of administrative agencies (in- 
cluding executive and independent agencies) and 
the relations of administrative agencies with the Icg- 
islature, the executive, the judiciary, and the public. 
© Administrative law is divided into three parts: (1) 
the statutes endowing agencies with powers and 
establishing rules of substantive law relating to those 
powers; (2) the body of agency-made law, consisting 
of administrative rule , regulations, reports, opinions 
containing findings of fact, and orders; and (3) the 
legal principles governing the acts of public agents 
when those acts conflict with private rights. (Cases: 


—_ 
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Administrative Law and Procedure @1. C.j.S. Public 
Administrative Law and Procedure § 2.) 
“Administrative law deals with the field of tega! control 
exercised ba gpl ig agencies other than courts, 
and the field of control exercised by courts over such 
agencies.” Felix Frankfurter, The Task of Administrative Law, 
75 U. Pa. L. Rev. 614, 615 (1927). 
“[A]dministrative law is to labor law, securities regulation, 
and tax what civil procedure is to contracts, forts, and 
commercial law. Administrative law studies the way govern- 
ment Institutions do things. It is therefore the procedural 
component to any practice that affects or is affected by 
government decsionmakers other than just the courts. Its 
study goes beyond traditional questions: it explores a vari- 
ety of procedures and it develops ideas about decisionmak- 
ing and decisionmakers." 1 Charlas H. Koch, Administrative 
Law and Practice § 1.2, at 2 (2d ed. 1997). 
international administrative law. 1. The internal 
law and rules of international organizations. 2. 
The substantive rules of international law that 
directly refer to the administrative matters of indi- 
vidual states. 3. Domestic administrative law specif- 
ically concerned with international problems or 
situations. — Also termed administrative internation- 
al lau. 


administrative-law judge. An oflicial who presides 
an administrative hearing and who has the power to 
administer oaths, take testimony, rule on questions 
of evidence, and make factual and legal determina- 
tions. 5 USCA § 556(c). — Abbr. ALJ. — Also 
termed hearing examiner; hearing officer; trial examiner. 
[Cases: Administrative law and Procedure 445. 
CJ.S. Public Administrative Law and Procedure § 138.) 


Administrative Office of the United States Courts. An 
office in the judicial branch of the federal govern- 
ment responsible for administering the nonjudicial 
business of the federal courts (except the Supreme 
Court), disbursing funds, collecting statistics, fixing 
certain salaries, and purchasing supplies and equip- 
ment @ Created in 1939, the Office is supervised by 
the Judicial Conference of the United States. 28 
USCA §§ 601 et seq. — Abbr. AOUSC; AO. See juni. 
CIAL CONFERENCE OF THE UNITED stares. (Cases: Courts 
55. C.J.S. Courts §§ 107-109.) 

administrative officer. See OFFICER (D. 

administrative order. See ORDER (2). 

administrative patent judge. See JuDGE. 


Administrative Procedure Act. 1. A federal ‘statute 
ager alos theses and procedures to be followed 
in rulemaking and adjudication. © The Act was 
designed to give citizens basic due-proecess protec- 
tions such as the right to present evidence and to be 
heard by an independent hearing officer. 2. A simi- 
Jar state statute. — Abbr. APA. (Cases: Administra- 
tive Law and Procedure G4. C.J.S. Public Adminis- 
trative Law and Procedure § 3.) 

administrative proceeding. A hearing, inquiry, inves- 
tigation, or trial before an administrative agency, 
usu. adjudicatory in nature but sometimes quasi- 
legislative. — Also termed evidentiary hearing; full 
hearing; trial-type hearing, agency adjudication. (Cases: 
Administrative Law and Procedure 9309, 341-513. 
C.J.S. Public Administrative Law and Procedure §§ 71, 
76-171.) 


administrative process. 1. The procedure used before 
administrative agencies. (Cases: Administrative Law 
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and Procedure © 309. C.j.S. Public Administrative 
Law and Procedure § 71.) 2. The means of summon- 
ing Witnesses to an agency hearing. (Cases: Adminis- 
trative Law and Procedure 464. C.J.S. Public Ad- 
ministrative Law and Procedure §§ 124, 132.} 


administrative remedy. See REMEDY. 
administrative review. See REVIEW. 


administrative rule. An officially promulgated agency 
regulation that has the force of law. © Administrative 
rules typically elaborate the requirements of a law or 
olicy. (Cases: Administrative Law and Procedure 
aay rh Public Administrative Law and Procedure 
§§ 87, 91.) 


administrative rulemaking. See RULEMAKING. 
administrative search, See SEARCH. 


administrative search warrant. See administrative war- 
rant under WARRANT (1). 


administrative tribunal. An administrative agency be- 
fore which a matter may be heard or tried, as 
distinguished from a purely executive agency; an 
administrative agency epee a judicial function. 
(Cases: Administrative Law and Procedure € 309. 
CJ.S. Public Administrative Law and Procedure § 71.) 


administrative warrant. See WARRANT (1). 


administrator (ad-min-o-stray-tar). 1. A person who 
suanages or heads a business, public office, or agen- 
cy. {Cases: Executors and Administrators €=17. 
C.J.S. Execuiors and Administrators § 34.) 


court administrator. An official who supervises the 
nonjudicial functions of a court, esp. the court's 
calendar, judicial assignments, budget, and nonju- 
dicial personnel. (Cases: Courts €55. C.J.S. Courts 
§§ 107-109.] 


local ad:inistrator. Conflict of laws. An administra- 
tor appointed in the state where property is locat- 
ed or where an act is done. , 


2. A person mepoinics by the court to manage the 
assets and liabilities of an intestate decedent. © This 
term once referred to males only (as opposed to 
administratrix), but legal writers now generally use 
administrator to refer to someone of either sex. In 
the Restatement of Property, the term administrator 
includes the term execulor unless. specifically stated 
otherwise. Cf. EXECUTOR @). 


administrator ad colligendum (ad kol-i-jen-dom). 
An administrator appointed solely to collect and 
preserve the decedent's estate. 


administrator ad litem (ad l1-tem or -tom). A special 
administrator appointed by the court to represent 
the estate's interest in an action usu. either be- 
cause there is no administrator of the estate or 
because the current administrator has an interest 
in the action adverse to that of the estate. (Cases: 
Executors and Administrators €°22. C.J.S. Execu- 
tors and Administrators §§ 951-952, 954-956.) 


administrator ad lum (ad prahs-o-kwen- 
dem). An administrator appointed to prosecute or 
defend a certain action or actions involving the 
estate. [Cases: Executors and Administrators €22. 


administrator 


C.J.S. Executors and Administrators §§ 951-952, 
954-956.) 


administrator c.t.a. See administrator cum teslamento 
annexo. 


administrator cum testamento annexe (kam tes-ta- 
men-toh a-nek-soh). An administrator appointed 
by the court to carry out the provisions of 2 will 
when the testator has named no executor, or the 
executors named refuse, are incompetent to act, or 
have died before performing their duties. — Also 
termed administrator c.t.a.; administrator with the will 
annexed. (Cases: Executors and Administrators 
21. CyJ.S.  Executors and Administrators 
§§ 947-948.] 


administrator d.b.n. See administrator de bonis non. 


administrator de bonis non (dee boh-nis non). An 
administrator appointed by the court to administer 
the decedent's goods that were not administered 
by an earlier administrator or executor. ® If there 
is no will, the administrator bears the name admin- 
istrator de bonis non (abbr. administrator d.b.n.), but if 
there is a will, the full name is administrator de bonis 
non cum testamento annexo (abbr. administrator 
d.b.n.c.t.a.). (Cases: Executors and Administrators 
37. CJ.S. Executors ‘and Administrators 
§§ 935-936, 946.) 


administrator durante absentia (d{y)uu-ran-tee ab- 
sen-shee-a). An administrator appointed to act 
while an estate's executor or an administrator with 
precedence is temporarily absent. 


administrator durante minore aetate (d{y)uu-ran- 
tee mi-nor-ee ee-tay-tee). An administrator who 
acts during the minority of a person who either is 
named by the testator as the estate’s executor or 
would be appointed as the estate’s administrator 
but for the person’s youth. 


administrator pendente lite. See special admir.istrator. 


administrator with the will annexed. See administra- 
tor cum teslamento annexo. 


snooty administrator (an-sa-ler-ee). A court-ap- 
pointed administrator who oversees the distribu- 
tion of the part of a decedent's cstate located in a 
jurisdiction other than where the decedent was 
domiciled (the place of the main administration). 
Cases: Executors and Administrators €518. 
C.J.S. Executors and Administrators § 916.} 


domiciliary administrator. A person appointed to 
administer an estate in the state where the dece- 
dent was domiciled at death. 


foreign administrator. An administrator appointed 
in another jurisdiction. (Cases: Executors and Ad- 
ministrators 69517. C.J.S. Execulors and Adiinistra- 
tors § 915.] 


general administrator. A person appointed to ad- 
minister an intestate decedent's entire estate. 


public administrator. A state-appointed officer who 
administers intestate estates that are not adminis- 
tered by the decedent's relatives. @ This officer's 
tight to administer is usu. subordinate to the 
rights of creditors, but in a few jurisdictions the 


administrator’s bond 


creditors’ rights are subordinate. (Cases: Executors 
and Administrators €°24.]} 


special administrator. 1. A person appointed to 
administer only a specific part of an intestate dece- 
dent's estate. (Cases: Executors and Administrators 
22, CYS. Executors and — Administrators 
§§ 951-952, 954-956.) 2. A person ap jointed to 
serve as administrator of an estate so ae because 
of an emergency or an unusual situation, such as a 
will contest. — Also termed (in sense 2) adiministra- 
tor pendente lite. 


administrator's bond. See fiduciary bond under woxp 
(23. 


administrator's deed. See prep. 


administratrix (ad-min-e-stray-triks or ad-min-o-stra- 
triks). Archaic. A female administrator. Pl. adminis- 
tratrixes, administratrices. See ADMINISTRATOR (2). 


admiralitas (ad-ma-ral-a-tas), n. (Law Latin] 1. Admi- 
ralty: an admiralty court. 2. sOCIETAS NAVALIS. 


admiralty (ad-ma-ral-tee), n. 1. A court that exercises 
jurisdiction over all maritime contracts, torts, inju- 
ries. or offenses. © The federal courts are so called 
when exercising their admiralty jurisdiction, which is 
conferred by the U.S. Constitution (art. IIT, § 2, cl. 
1). —- Also termed adimiralty court; maritime court. 
[Cases: Admiralty C1. C.J.S. Admiralty §§ 2-12, 33, 
37, 41, 69-70, 83, 280.) 2. The system of jurispru- 
dence that has grown out of the practice of admiral- 
ty courts; MaRriTIME Law. 3. Narrowly, the rules gov- 
erning contract, tort, and workers'-compensation 
claims arising out of commerce on or over navigable 
water. — Also termed (in senses 2 8 3) admiralty 
law. — admiralty, adj. 

Admiralty, First Lord. See First Ord OF THE ADMIRAL. 
TY. 

admiralty and maritime jurisdiction. The exercise of 
authority over maritime cases by the U.S. district 
courts sitting in admiralty. See 28 USCA § 1333. — 
Often shortened to admiralty jurisdiction; maritime jur- 
isdiction. See ADMIRALTY (1); SUPPLEMENTAL RULES FOR 
‘CERTAIN ADMIRALTY AND MARITIME CLAIMS. (Cases: Admi- 
ralty 1-25. C.J.S. Admiralty §§ 2-86, 280; Conflict 
of Laws § 49.) 

Admiralty Clause. The clause of the U.S. Constitution 
giving the federal courts jurisdiction over admiralty 
and maritime cases. U.S. Const. art. III, § 2, cl. 1. 


admiralty court. See ADMIRALTY (1). 


Admiralty Extension Act. A 1948 statute extending 
admiralty-tort jurisdiction to include all cases in 
which damage or injury is caused by a vessel on 
navigable water, veqardiens of where the uyely or 
damage occurred. 46.USCA app. § 740. © Specifical- 
ly, the Act extended jurisdicuon over damages and 
injuries that a vessel causes on land, such as to 
oo and piers or to people on them. — Abbr. 

aN. 


admiralty jurisdiction. See ADMIRALTY AND MARITIME jU- 
RISDICTION. 


admiralty law. 1. ADMIRALTY (2). 2. ADMIRALTY (3). 


admissibility (ad-mis-9-bil-e-tee), n. The quality or 
state of being allowed to be entered into evidence in 
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a hearing, trial, or other proceeding. (Cases: Federal 
Civil Procedure @2011; Trial 43. C.Jj.S. Trial 
§ 162.) 


oe 


missibiity’ can best be thought of as a concept con- 
sisting of two quite differant as ; disclosure to the trier 
of fact and or Im permission to use as ‘evi- 
dence.’ ff we think of adm lity as a question of discio- 
sure or nondisclosure, it is usually easy to say whether or 
not an item of evidence has been admitted. When we 
consider the question of permissible use, the concept 
seems much more complex. In the first place, evidence may 
be ‘admissible’ for one purpose but not for another.... In 
the second place, questions of the permissible use of 
evidence do not arise only at the time of disclosure to the 
tier of fact. The court may have to consider admissibility in 
ee ee ee oe ee ee 
whether or not an cpponent's re! evidence is relevant, 
and whether or not counsel can argue to the jury that the 
evidence @ particular point." 22 Charles Alan Wright 
& W. Graham Jr., Federal Practice and 


§ 5193, at 184 (1978). 


conditional admissibility. The evidentiary rule that 
when a piece of evidence is not itself’ admissible, 
but is admissible if certain other facts make it 
relevant, the evidence becomes admissible on con- 
cition that counsel later intreduce the connecting 
facts. @ If counsel does not satisfy this condition. 
the opponent is entitled to have the conditionally 
admitted piece of evidence struck from the record, 
and to have the judge instruct the jury to disre- 
gard it. (Cases: Criminal Law ¢672, 681; Federal 
Civil Procedure ©2014; Trial €@31. C.].S. Crimi- 
nal Law § 1217; Trial § 177.) 


curative admissibility. The rule that an inadimissi- 
ble piece of evidence may be admitted if offered to 
cure or counteract the effect of some similar piece 
of the opponent's evidence that itsell shania not 
have been admitted. [Cases: Criminal Law 396; 
Evidence °155. C.J.S. Criminal Law §& 758; Evi- 
dence §§ 248-250.) 

limited admissibility. The principle that testimony 
or exhibits may be admitted into evidence for a 
restricted purpose. © Common examples are ad- 
mitting prior contradictory testimony to impeach a 
witness but not to establish the truth, and admit- 
ting evidence against one party but not another. 
The trial court must, upon request, instruct the 
jury properly about the applicable limits when 
admitting the evidence. Fed. R. Evid. 105. (Cases: 
Criminal Law @385; Trial €954. C.J.S. Criminal 
Law §§ 656, 753; Trial § 179.) : 


multiple admissibility. The evidentiary rule that, 
aio a piece Ceoidene is snadrntestble under 
one rule for the purpose given in offering it, it is 
nevertheless admissible if relevant and offered for 
some other purpose not forbidden hy the rules of 
evidence. (Cases: Criminal Law @385; Trial 954. 
C.J.S. Criminal Law §§ 656, 753; Trial § 179.) 


admissible (ad-mis-a-bal), adj. 1. Capable of being 
legally admitted; allowable; permissible <admissible 
evidence>. 2. Worthy of gaining entry or being 
admitted <a person is admissible to the bar upon 
obtaining a law degree and passing the bar exam>. 
admissible evidence. See EVIDENCE. 


admission (ad-mish-en), n. 1. Any statement or asser- 
tion made by a party to a case and offered against 
that party; an acknowledgment that facts are true. 
Cf. conression. [Cases: Criminal Law G@405; Evi- 
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dence 2200-205. C.J.S. Criminal Law § 877; Evi- 
dence §§ 293, 340, 364-467, 469-471.] 


admission against interest. A person's statement 
acknowledging a fact that is harmful to the per- 
son’s position as a litigant. @ An admission against 
interest must be made either by a litigant or by 
one in privity with or occupying the same legal 
position as the litigant; as an exception to the 
hearsay rule, it is admissible whether or not the 

erson is available as a witness. Fed. R. Evid. 
801(d)(2). A declaration against interest, by con- 
trast, is made by a nonlitigant who is not in privity 
with a litigant; a declaration against interest is also 
admissible as an exception to the hearsay rule, but 
only when the declarant is unavailable as a witness. 
Fed. R. Evid. 804(b)(3). See declaration against inier- 
est under DECLARATION (6). 
admission by employee or agent. An admission 
made by a party-opponent’s agent during employ- 
ment and concerning a matter either within the 
scope of the agency or authorized by the party- 
opponent. (Cases: Criminal Law 2410; Evidence 
237-245. C.].S. Criminal Law §§ 890-891; Ewi- 
dence §§ 366, 433-442, 444-450, 454.] 


admission by party-opponent. An oppeens party's 
admission, which is not considered hearsay if it is 
offered against that party and is (1) the party's 
own statement, in either an individual or a repre- 
sentative capacity; (2) a statement of which the 
party has manifested an adoption or belief in its 
truth; (3) a statement by one authorized by the 
party to make such a statement; (4) a statement by 
the party’s agent concerniny a mater within the 
scope of the agency or employment and made 
during the existence of the relationship; or (5) a 
statement by a coconspirator of the party during 
the course of and in furtherance of the conspiracy. 
Fed. R. Evid. 801(d)(2). (Cases: Criminal Law 
405-410: Evidence €9221~253. C.J.S. Criminal 
Law §§ 877, 880, 882-884, 887-895, 905, 932, 
936-940, 942-946; Evidence §§ 293, 364, 366, 
410.) 


admission bv silence. The failure of a party to 
speak after another party's assertion of fact that, if 
untrue, would naturally compel a person to deny 
the statement. {Cases: Criminal Law ¢=407; Evi- 
dence $220. C.J.S. Criminal Law § 887; Evidence 
§§ 390-393.] 


admission in judicio. See judicial admission. 


adoptive admission. An action by a party that indi- 
cates approval of a statement made by another, 
and thereby acceptance that the statement is tne. 
[Cases: Criminal Law 407; Evidence @ 220. 
C.J.S. Criminal Law § 887; Evidence §§ 390-393.] 


extrajudicial admission. An admission made out- 

side court proceedings. 

implied admission. An admission reasonably infer- 

able from a party's action or statement, or a party's 

failure to act or speak. — Also termed facit admis- 

or eset Evidence €=265(12). C.J.S. Evidence 
471.) . 


admission to sufficient facts 


incidental admission. An admission made in some 
other connection or involved in the admission of 
some other fact. 


incriminating admission. An admission of facts 
tending to establish guilt. (Cases: Criminal Law 
405. C.J.S. Criminal Law § 877.) 


judicial admission. A formal waiver of proof that 
relieves an opposin rty from having to prove 
the admitted fact an tare the party who made the 
admission from disputing it. — Also termed solemn 
admission; admission in judicio; true admission. (Cases: 
Criminal Law €=406(4), Evidence €=206, 265(7). 
C.J.S. Criminal Law §§ 882-884; Evidence §§ 364, 
469, 472, 475-476.} 


mission. An act or utterance, usu. extraju- 

icial, that creates an inconsistency with and dis- 

credits, to a greater or lesser degree, a present 

claim or other evidence of the person creating the 

inconsistency. [C.J.S. Evidence §§ 293, 340, 
364-467, 469-471.) 


solemn admission. See judicial admission. 
tacit admission. See implied admission. 
true admission. See judicial admission. 


2. tance of a lawyer by the established licens- 
ing authority, such as a state bar association, as a 
member of the practicing bar, usu. after the lawyer 
passes a bar examination and supplies adequate 
character references <admission to the bar>. ® The 
entry of a lawyer on the rolls of an integrated bar, 
usu. after the fulfillment of two prerequisites: grad- 
uating from law school and passing a state. bar 
examination. — Also termed admission to practice law. 
(Cases: Attorney and Client 7. C.J.S. Attorney and 
Client §§ 19-22.) 


admission on motion. Permanent admission of a 
lawyer who is in good standing in the bar of a 
different state without the need for a full bar 
examination. (Cases: Attorney and Client 10. 
CJS. Attorney and Client §§ 26-28.] 


admission pro hac vice (ptoh hak vi-see or proh 
hak bowen Temporary admission of an out-of- 
jurisdiction lawyer to practice before a court in a 
7 avai case or set of cases. See PRO HAC VICE. 
[ : Attorney and Cliegt €-10. CJ.S. Atiorney 
- and Client §§ 26-28.) 


3. Patents. A concession or Hy ear eg by a pat- 
ent applicant that an activity, knowledge, or a publi- 
cation is prior art. @ An admission requires the U.S. 
Patent and Trademark Office examiner to consider 
the relevant item as prior art, even if it does not 
technically qualify as prior art. — Also termed ad- 
mission m4 prior art. [Cases: Patents @951(1). C.J.S. 
Patents §§ 31-33, 39.} 


admission tax. See TAX. 


admission to bail. An order to release an accused 
person from custody alter payment of bail or receipt 
of an adequate surety for the person's appearance 
for trial. See BAIL (WD. 


admission to practice law. See ADMISSION (2). 


admission to sufficient facts. See SUBMISSION TO A FIND- 
ING. 


admittance 


admittance. 1. The act of entering a building, locality, 
or the like. 2. Permission to enter. 3. Hist. The act of 
giving seisin of a copyhold estate. © Admittance 
corresponded with livery of seisin of a freehold. 
Copyhold estates were abolished by the Law of Prop- 
erty Act of 1922. See copyHoLn. . 


admitted asset. See Asset. 
admitted corporation. See CORPORATION. 


admittendo clerico (ad-mi-ten-doh kler-a-koh). See pr. 
CLERICO ADMITFENDO, 


admittendo in socium (ad-mi-ten-doh in soh-shee-am). 
{Latin) Hist. A writ for associating certain persons, 
such as knights, to justices of assize on the circuit. 


admixture (ad-miks-char). 1. The mixing of things. 2. 
A substance formed by mixing. 


admonition (ad-ma-nish-an), 1. 1. Any authoritative 
advice or caution from the court to the jury rd- 
ing their duty as jurors or the admissibility of evi- 
dence for consideration <the judge’s admonition 
that the jurors not discuss the case unti) they are 
charged>. [Cases: Criminal Law @=852; Trial 
133.6. CJS. Criminal Law § 1371; Trial 
§§ 331-332.) 2. A reprimand or cautionary state- 
ment addressed to counsel by a judge <the judge's 
admonition that the lawyer stop speaking out of 
turn>. [Cases: Criminal Law 730; Trial 133.4. 
C.J.S. Trial § 331.) 3. Eccles. law. An authoritatively 
issued warning or censure. — admonish (ad-mon- 
ish), vb. — admonitory (ad-mon-e-tor-ee), adj. 


admonitio trina (ad-ma-nish-ee-oh t1-na), n. [Law Lat- 
in “triple warning") Hist. A threefold warning advis- 
ing a defendant charged with a capital crime that 
refusal to answer questions about the offense would 
in itself be considered a capital crime punishable by 
death. See PEINE FORTE ET DURE. 

ad mordendum assuetus (ad mor-den-dom 9-swee-tas), 
ag [Law Latin] Hist. Accustomed to bite. @ This 
phrase was a common charge in a declaration of 
paste done by a dog to a person or to another 
animal. 


admortization (ad-mor-te-zay-shan). Hist. The reduc- 
tion of property of lands or tenements to mortmain. 


adnepos (ad-nep-ohs), n. [Latin] Hist. A great-great- 
grandson. 

adneptis (ad-nep-tis), n. [Latin] Hist. A great-great- 
granddaughter. 

adnihilare (ad-ni-he-lair-ee), vb. [Law Latin} Hist. To 
annul; to make void. 

ad nocumentum (ad nok-yoo-men-tam), adv. (Law Lat- 
in] Hist. To the nuisance; to the hurt or injury. 

ad non executa (ad non ek-se-kyoo-ta), adv. [Latin] 
Hist. For the things not executed (as by an executor). 

adnotatio (ad-noh-tay-shee-oh), n. [Latin] Roman law. 
A note written in the margin of a document; esp., 
the reply of the emperor in his own hand to a 
petition addressed to him. Pl. adnotationes (ad-noh- 
tay-shee-oh-neez). See RESCRIPT (3). 

ad omissa vel male a tiata (ad oh-mis-o vel mal- 


ee if lng flea {Law Latin] Scots law. Concern- 
ing things omitted or undervalued. © The phrase 
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appeared in reference to an executor'’s duty to in- 
clude in an estate’s inventory previously omitted 
items or to reevaluate undervalued items in the 
estate's inventory. 


adoptability, n. Family law. 1. A child's availability to 
be adopted, esp. by reason of all legal impediments 
having been removed. 2. The likelihood of a child's 
being adopted; a prospective udoptec’s desirability 
from the prospective parents’ point of view. — 
adoptable, adj. 

adopted child. See cuit. 


adoptee. A person who has become the legal child of 
one or two nonbiological parents. — Also termecl 
adopted child. 


adoption, n. 1. Family law. The creation of a parent— 
child relationship by judicial order between two par- 
ties who usu. are unrelated; the relation of parent 
and child created by law between persons who are 
not in fact parent and child. @ This relationship is 
brought about only after a determination that the 
child is an orphan or has been abandoned. or that 
the parents’ parental rights have been terniinated by 
court order. Adoption creates a parent-child rela- 
tionship between the adupted child and the adoptive 
pcre with all the rights, privileges. and reiponsi- 
ilities that attach to that relationship, though there 
may agreed exceptions. There is a distinction 
between adoption and legitimation, and between 
adoption and fostering. Adoption usu. refers to an 
act between persons unrelated by bioud: legiumation 
refers to an act between persons related by blood. 
Universally, a decree of adoption confers legitimate 
status on the adopted child. See adopted child under 
cHitp. Cf Lecrrimation «2. (Cases: Adoption 1. 
C.].S. Adoption of Persons §§ 2-4.) 
“Although adoption is found in many societies, ance pi 
y ihe 


adoption is entirely a creature of statute ...."" Elias Clark et 
al., Gratuitous Transfers: Wills, Intestate Succession, Trusts, 


adoption by athe. 1. An equitable adoption of « 
child by one who promises or acts in a way that 
precludes the person and his or her estate from 
denying adopted status to the child. 2. An equita- 
ble decree of adoption treating as done that which 
ought to have been done. @ Such a decree is 
entered when no final decree of adoption has 
already been obtained, even though the principal 
has acted as if an adoption has been achieved. A 
petitioner must show an agreement of adoption. 
relinquishment of parental authority by the child’s 
biological parents, assumption of parental respon- 
sibility by the foster parents, and a de facto rela- 
tionship of parent and child over a substantial 
period. Such a claim typically occurs when an 
adoptive parent has died intestate, and the child 
tries to be named an heir. In a minority of states, 
adoption by estoppel may be a basis for allowing a 
child to participate in a wrongful-death action. — 
Also termed equitable adoption; virtual adoption. See 
esrorret ). 3. See de facto adoption. (Cases: Adop- 
tion 6. C.].S. Adoption of Persons §§ 25~40.] 


adult adoption. The adoption of one adult by 
another. © Many jurisdictions do not allow adult 
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adoptions. Those that do often impose restrictions, 
as by requiring consent of the person to be 
adopted, but may not look too closely at the pur- 
pose for which adoption is sought. 


a adoption. An adoption in which parental 
hts are terminated and legal custody is relin- 
quished to an agency that finds and approves the 
adoptive parents. © An agency adoption can be 
either public or private. In all states, adoption 
agencies must be licensed, and in most they are 
sa pee entities. Parents who voluntarily place a 
child for adoption most commonly use a private 
agency. Cf. private adoption. 

black-market adoption. 1. An illegal adoption in 
which an intermediary (a broker) receives pay- 
ment for his or her services. 2. Baby-selling. 

closed adoption. An adoption in which the Biolog 
cal parent relinquishes his or her parental rights 
and surrenders the child to an unknown person or 
persons; an adoption in which there is no disclo- 
sure of the identity of the birth parents, adopting 
parent or parents, or child. ¢ Adoptions by step- 
parents, blood relatives, and foster parents are 
exceptions to the no-disclosure requirement. — 
Also termed ial ion. Cf. open adoption; 
cooperative ndoption. 

cocperative adoption. A process in which the birth 
parents and adoptive eatin negotiate to reach a 
voluntary agreement about the degree and type of 
continuing contact after adoption, including direct 
visitation or more limited arrangements such as 
communication by telephone or mail, the ex- 
change of either identifying or nonidentifying in- 
formation, and other forms of contact. CE open 
adoption; closed adoptiun. 

de facto adoption. An adoption that falls short of 
the statutory requirements in a particular state. @ 
The adoption =: Beara may ripen to a de jure 
adoption when the statutory formalities have been 
met or if a court finds that the requirements for 
adoption by estoppel have been mét. — Also 
termed i estoppel. [Cases: Adoption €=6. 
C.J.S. Adoption of Persons §§ 25-40.) 


de facto stepparent adoption, See second-parent adop- 
tion. 


direct-placement adoption. See private adoption. 
Slang. The receipt of a frozen 
embryo that is implanted into a recipient's womb. 
@ Donors must waive all parental rights before the 
recipients of the embryo assume legal ownership 
or custody. The process is not considered to be a 
legal adoption because American law does not 
treat embryos as children. 
equitable adoption. See adoption by estoppel. 
gray-market adoption. See private adoption. 
identified adoption. See private adoption. 
independent adoption. See private adoption. 
intercountry adoption. See international adoption. 
international adoption. An adoption in which par- 
ents domiciled in one nation travel to a foreign 
country to adopt a child there, usu. in accordance 


adoption 


- with the laws of the child's nation. @ International 


adoptions first became popular after World War II 
and escalated after the Korean Conflict because of 
the efforts of humanitarian programs working to 
find homes for children left orphaned by the wars. 
More recently, prospective parents have turned to 
international adoption as the number of healthy 
babies domestically available for adoption has 
steadily declined. — Also termed transnational adop- 
tion; inlercountry adoption. See MULTIETHNIC PLACE- 
MENT ACT OF 1994. 


interracial adoption. See transracial adoption. 


interstate adoption. An adoption in which the pro- 
spective parents live in one state and the child lives 
in another state. See INTERSTATE COMPACT ON THE 
PLACEMENT OF CHILDREN. 
joint adoption. An adoption in which the prospec- 
tive parents apply as a couple and are approved or 
rejected as a couple, as opposed to filing separate 
and individual applications to adopt a child. ¢ 
Although the term most often applies to adoption 
by a married couple, it also applies to an adoption 
petition by two unmarried partners who are 
adopting a child. 
adoption. An adoption in which the biological 

mother (sometimes with the biological father) 
chooses the adoptive parents and in which the 
child often continues to have a post-adoption rela- _ 
tionship with his or her ee family. ¢ Typi- 
cally the birth parents meet the adoptive parents 
and participate in the separation and placement 
process. The birth parents relinquish all legal, 
moral, and nurturing rights over the child, but 
usu. retain the right to continuing contact and to 
knowledge of the child’s welfare and location. Cf. 
closed adoption; cooperative adoption. 

ferent adoption. An adoption that becomes 
legally final after the death of either an adoptive 
parent or the adopted child. © Few states recog- 
nize posthumous adoptions; most require all par- 
ties to an adoption to be alive at the ume the final 
judgment is rendered. 


private adoption. An adoption that occurs inde- 
olouty bance the biological mother (and 


sometimes the biological father) and the aduptive 
parents without the involvement of an agency. ¢ 
A private adoption is usu. arranged by an inter- 
mediary such as a lawyer, doctor, or counselor. 
Legal custody — though sometimes not physical 
custody — remains with the biological parent or 
parents until the termination and adoption are 
complete. — Also termed private-placement adop- 
tion; direct-placement pe direct adoption; gray- 
market adoption; idenlifi adoption; independent adop- 
tion. CE. agency adoption. 

private-placement adoption. See private adoplion. 
pseudo-stepparent adoption. See second-parent adop- 
tion. 


second-parent adoption. An adoption by an unmar- 
ried cohabiting partner of a child's legal parent, 
not involving .the termination of a = arent’s 
rights; esp., an adoption in which a lesbian, gay 
man, or unmarried heterosexual person adopts his 


adoption agency 


or her partner's biological or adoptive child. See 
Restatement (Third) of Property: Wills and Other 
Donative Transfers § 2.5 cmt. i. © Although not ali 
jurisdictions recognize second-parent adoption, 
the practice is becoming more widely accepted. 
See In re Adoption of B.L.V.B., 628 N.2d 1271 (Ve. 
1993); In re Adoption of Tammy, 619 N.E.2d 315 
(Mass. 1993); in re Adoption of Evan, 583 N.Y.S.2d 
997 (Sur. Ct. 1992). — Also termed de facto steppar- 
ent adoption; pseudo-stepparent adofition. Cf. stepparent 
adoption. 


stepparent adoption. The adoption of a child by a 
stepfather or stepmother. © Stepparent adoptions 
are the most common adoptions in the United 
States. Cf. second-parent adoption. 


transnational adoption. See international adoption. 


transracial adoption. An adoption in which at least 
one adoptive parent is of a race different from that 
of the adopted child. ¢ Under federal law, child- 
placement agencies may not use race as a factor in 
approving. adoptions. 42 USCA § 5115a. — Also 
termed interracial adoption. See MUI-TIETHNIC PLACE- 
MENT ACT OF 1994. . 


virtual adoption. See adoption by estoppel. 
wrongful adoption. See WRONGFUL ADOPTION. 


2. Roman law. The legal process of creating a par- 
ent-child resianship wi a young person who is 
still under the power of another father. @ The 
adopted person became part of the new pen feat 
as's agnatic family with exactly the same standing as 
children (or grandchildren) by blood. This was later 
modified by Justinian. 3. Contracts. The process by 
which a person agrees to assume a contract previ- 
ously made for that person's benefit, such as a 
newiy formed corporation’s acceptance of a prein- 
corporation contract. Cf. aprocaticn. [Cases: Cor- 

orations €=448(2). C.J.S. Corporations §§ 70-71, 

3.] 4. Trademarks. The mental act necessary to 
acquire legal rights in a trademark, consisting of 
knowledge and intention to use a trademark on or 
in connection with a product or service in com- 
merce. [Cases: Trade Regulation $63. C.J.S. Trade- 
Marks, Trade-Names, and t Unfair Competition §§ 31, 
35, 37.) 5. Parliamentary law. A deliberative assem- 
bly’s approval or endorsement by vote of a miotion 
or report. — Also termed acceplance; consent; passage; 
ratification. — adopt, vb. — adoptive, adj. 


adoption agency. A licensed establishment where a 
biological parent can voluntarily surrender a child 
for adoption. See agency adoption under aporTion. 


Adoption and Safe Families Act. A 1997 federal law 
that requires states to provide safe and permanent 
homes for abused ana neglected children within 
shorter periods than those required by earlier state 
and federal laws. @ The primary focus is on the 
safety and well-being of the child, in contrast to 
previously paramount rights of the parents. The 
ASFA signaled a dramatic shift in the philosophy of 
child-protection proceedings that had controlled 
since 1980 under the Adoption Assistance and Child 
Welfare Act. — Abbr. ASFA. See ADOPTION ASSISTANCE 
AND CHILD WELFARE ACT; FOSTER-CARE DRIFT. 
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Adoption Assistance and Child Welfare Act. A 1980 
federal statute whose purpose was to force states to 
tse reasonable efforts (1) to avoid removing children 
from their homes, (2) to reunite families when chil- 
dren had been removed because of abuse or neglect, 
and (3) when reunification failed, to terminate pa- 
rental rights and place the children in permanent 
homes. 42 USCA §§ 620 et seq.; §§ 670 et seq. © 
The Act provided funds for foster-care placement, 
Child Protective Services, family preservation and 
reunification, and foster-care reform to states com- 


* plying with the Act. Its aim was to prevent the 


unnecessary removal of children from homes and to 
hasten the return of children in foster care to their 
families. It has now been essentially overruled in 
philosophy by the 1997 enactment of the Adoption 
and Safe Families Act. See ADOPTION AND SAFE FAMILIES 
AUT. 


adoption-assistance plan. An employer-sponsored 
program that provides financial assistance to em- 
ployees for adoption-related expenses. 

adoption by estoppel. See ,norTion (. 

adoption by reference. See INCORPORATION BY REFER- 
ENCE. 

adoption-registry statute. A law that provides for the 


release of adoption information if the biological par- 
ent, the adoptive parent, and the adoptee (after he 


or she reaches a certain statutorily prescribed ag=) 
all officially record their desire for its release. — Also 
termed voluntary-registry law. 


active adoption-registry statute. A va statute 
that authorizes a state authority to seek out parties’ 
desires to obtain or release adoption information 
when one party expresses a desire for that infor- 
mation. 

passive adoption-registry statute. A registry statute 
allowing parties to register their desires for release 
of adoption information after an adopted child 
reaches a specified age. 


adoptive admission. See ADMISSION (1). 


adoptive-admissions rule. Evidence. The principle that 
a statement offered against an pease is not inad- 
missible hearsay if the accused is aware of the state- 
ment and has, by words or conduct, indicated accep- 
tance that the statement is true. See adoptive admission 
under ADMISSION (1). 


adoptive father. See adoptive parent under PARENT. 
adoptive mother. See adoptive parent under PARENT. 
adoptive parent. See ParENT. 


ad opus (ad oh-pas), adv. [Law Latin] For the benefit; 
for the use. @ This term indicated an intent to create 
a use to benefit another. See use «4. 

ad ostendendum (ad ah-sten-den-dam), vb. (Law Latin) 
To show. 

ad ostium ecclesiae (ad ah-stee-om e-klee-z[h]ee-ee), 
adv. [Law Latin] At the church door. See dower ad 
ostium ecclesiae under DOWER. 

ad paratam executionem (ad pa-ray-tom ek-si-kyoo- 
shee-oh-nem)., [Law Latin] Hist. For execution on 
completed diligence. © The phrase appeared in 
judgments. 
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ad pares casus (ad par-eez kay-sas). [Law Latin] Hist. 
To similar cases. 


ad perpetuam rei memoriam (ad por-pech-oo-om ree-! 
ma-mor-ee-am). [Latin] Hist. For a perpetual record 
of the matter. 
“By the statute 1685, a register-book is appointed to be 
kept, in which entails oo be recorded, with the name of 
the maker, the heirs, the and conditions of the 
entail, ‘all to remain in the said register ad perpetuam rei 
memoriam." John Trayner, Trayner's Latin Maxims 29-30 
(4th ed. 1894). 
ad perpetuam remanentiam (ad par-pech-oo-om rem-o- 
nen-shee-am). [Law Latin] Hist. To remain forever. @ 
When a vassal surrendered the right of property to 
the superior ad perpetuam remanentiam, the surrender 
was in favor of the superior, as distinguished from a 
transfer in favorem, in which the vassal transferred 
the property to the superior to be regranted in favor 
of a purchaser. 


ad pios usus (ad pt-ohs yoo-sas or yoo-zas), adv. [Law 
Latin] For pious (religious or charitable) uses or 
urposes. @ This phrase was used in reference to 
gifts and bequests. 
ad pristinum statum (ad Fee enon stay-tam). [Latin] 
Hist. To its pristine condition. 
adpromission (ad-pre-mish-en). (fr. Latin adpromissio] 
Roman law. 1. A suretyship contract in which the 
surety promises to be liable for no more than the 
debtor owes. © Roman law had three types of ad- 
rumission: (1) sponsion; (2) fidepromission; and (3) 
fidejussion. In addition, mandatum and pactum de 
constitutio could indirectly be used by way of n- 
tee. 2. A suretyship relation. — Also termed adpro- 
missio. 


adpromissor (ad-prom-is-or), n. [Latin] Roman law. A 
surety for a debtor under a promise by stipulation. 
See ADPROMISSION. 

ad pvosequendam (ad prahs-o-kwen-dam), vb. [Law 
Latin] To prosecute. 

ad punctum temporis (ad pangk-tam ‘tem-po-ris), adv. 
(Law Latin] At the point of ime. 


ad guaerimoniam (ad kweer-0-moh-nee-em), adv. [Law 


Latin] On complaint of. 


ad quem (ad kwem), adv. [Latin] To whom. @ This 
term is used as a correlative to a quo in computation 
of time or distance. For example, the /erminus a quo is 
the point of beginning or departure; the terminus ad 
quem is the end of the period or point of arrival. 


ad quod curia concordavit (ad kwod kyoor-ee-o kon- 
kor-day-vit). [Law Latin) To which the court agreed. 


ad quod damnum (ad kwod dam-nom). (Latin “to what 
damage”) Hist. A writ directing the sheriff to inquire 
of jurors under oath to what damage a grant (as of a 
fair, market, liberty, or other franchise) would be to 
various people if the king were to make the grant. © 
The writ was issuable from the court of chancery. — 
Also termed writ of ad quod damnun:. 


ad qued non fuit responsum (ad kwod non fyoo-it ri- 
spon-sam). [Law Latin] To which there was no an- 
swer. @ This phrase was used in law rts to 
indicate an unresponded-to argument or objection. 


“ adscriptitius 


ADR. abbr. 1. ALTERNATIVE DISPUTE RESOLUTION. 2. ASSE‘T- 
DEPRECIATION RANGE. 3. AMERIGAN DEPOSITORY RECEIPT. 


ad rationem ponere (ad ray-shee-oh-nem poh-ns-ree), 
ub. (Law Latin “to give a reason"} To cite (a person) 
to appear. © The Exchequer summoned persons to 
appear and explain a charge with this phrase. 


ad recognoscendum (ad ree-kog-ne-sen-dam), vb. [Law 
Latin] To recognize. © These were formal words in 
writs. 

adrectare (ad-rek-tair-ee), vb. [Law Latin} Hist. To do 
right; to satisfy. 

ad rectum (ad rek-tam), vb. [Law Latin] To right; to 
meet an accusation. . 


ad reparationem et sustentationem (ad rep-o-ray-shee- 
oh-nam et sa-sten-tay-shee-oh-nom), adv. [Law Latin) 
For repairing and keeping in suitable condition. 


ad reprimendam improbitatem huius generis hominum 
(ad rep-ri-men-dam im-proh-bi-tay-tam ht-as_ [or 
hwt-as) jen-s-ris hom-s-nem). (Latin} Hist. To re- 
press the dishonesty of this class of men. @ The 
hrase appeared in reference to obligations that the 
law imposed on certain persons (such as innkeepers) 
because they were in a unique position to receive 
and misappropriate valuables cntrusted to them. Cf. 
NAUTAE, CAUPONES, STABULARIL. 


ad respondendum (ad ree-spon-den-dam). [Latin] To 
answer. See capias ad respondendum under carias; 
habeas corpus ad respondendum under HABEAS CORPUS. 


ad rimandam veritatem (ad ri-man-dam ver-i-tay-tem). 
[Latin] Hist. For the investigation of the truth. © 
Parol testimeny was sometimes allowed ad rimandam 
verilatem. 

adrogate (ad-roh-gayt), vb. Roman law. (Of a man) to 
adopt a son or daughter who is not already under 
another father’s power (patria ). @ Daughters 
became eligible for adoption in the later Empire. 


adrogation (ad-roh-gay-shan), n. [fr. Latin arrogatio (a- 
roh-gay-shee-oh)} Roman law. An aduption of a per- 
son of full capacity (sui juris) into another family. — 
Also termed adrogatio (ad-roh-gay-shee-oh). Cf. aoor. 
TION (3). — adrogate, vb. 

“When the person to be adopted was suf juris, and not in 
the power of a . ceremony of a: was 
called sehr oa Lord Mackenzie, Studies in Roman Law 
132 (John Kirkpatrick ed., 7th ed. 1898). 


ads. abbr. AD SECTAM. 


ad satisfaciendum (ad sat-is-fay-shee-en-dam). [Latin] 
To satisfy. See capias ad salisfaciendum under Capias. 

adscendentes (ad-sen-den-teez), n. pl. [Latin] Civil law. 
Ascendants. 

adscripti glebae (ad-skrip-t: glee-bee), n. [Latin “(ten- 
ants) tied to the soil”) Roman law. Tenants or serfs 
bound to the land. @ If the land was conveyed, the 
serfs were conveyed along with it. — Also termed 
glebae ascriptitii. 

adscriptitius (ad-skrip-tish-ee-as), n. [Latin] Roman 
law. 1. A supernumerary citizen or soldier. 2. A 
tenant bound to the land. — Also spelled adscriptici- 


us; ascripticius. 


adscriptus 


adscriptus (ad-skrip-tes), adj. [Latin] Roman law. 1. 
Added, annexed, or bound by or in writing; enrolled 
or registered. 2. Bound, as in servus colonae adscriptus 
(a tenant bound to an estate as a cultivator) or fundus 
adscriptus (an estate bound to or burdened with a 
duty). — Also spelled ascriptus; ascriptitius. See sv- 
SCRITUS GLEBAE. 


adscriptus glebae (ad-skrip-tuus glee-bee). [Latin “(a 
tenant) tied to the soil") Roman law. A tenant or serf 
bound to the land. @ If the land was conveyed, the 
serfs were conveyed along with it, but in other 
respects they were free citizens. — Also termed 
gear ascriplitius. Pl. adseripti glebae. 


ad sectam (ad sek-tam), adj. [Law Latin] At the suit of. 
@ This term, in abbreviated form, was used in index- 
ing the names of cases by defendant — for example, 
“B ads. A" if B is the defendant. — Abbr. ads.; : 


adsessor (ud-ses-ar), n. [Latin] 1. Roman law. A legally 

ualified assistant or adviser to a judge. 2. His. 

ssessor. @ ‘This was a title of a master in chan- 
cery. — Also spelled assessor. 


ad similes casus (ad sim-a-leez kay-sas). (Law Latin] 
Hist. To like cases. See CONSIMILE Cast. 


adsim. abbr, AD SECTAM. 


adstipulator (ad-stip-ya-lay-ter), n. [Latin] Roman law. 
An additional party to 2 contract who could enforce 
the contract along with the principal (i.e., the slipu- 
later). © An adstipulator who enforced an agreement 
would have to, in turn, pay the stipulator. An adstipu- 
lator was brought in to avoid the rule that 4 person 
could not directly stipulate for payment after death. 


ad sustinenda onera matrimonii (ad sas-ti-nen-da 
on-ar-9 ma-tra-moh-nee-i). [Latin] Scots law. To bear 
the burdens or expenses of the married state. @ The 
phrase appeared in reference to the purpose for 
which the dowry was used. 


ad tentandas vires haereditatis (ad ten-tan-das vi-reez 
he-red-i-tay-tis). [Latin] Hist. For the purpose of 
testing the strength of the inheritance. 

ad terminum annorum (ad tar-ma-nam a-nor-em), adv. 
(Law Latin) For a term of years. = 

ad terminum qui practeriit (ad ter-ma-nam kwi pri-ter- 
ee-it). [Law Latin “for a term which has passed") A 
writ of entry to recover land leased out to a holdover 
tenant. — Also termed entry ad terminum qui praeteriit. 

ad testificandum (ad tes-ti-fi-kan-dem). [Latin] To tes- 
tify. See habeas corpus ad testificandum under HABEAS 
corpus; subpoena ad testificandum under SUBPOEKA, 


ad tunc. {Latin] Then and there. 


ad tunc et ibidem (ad tengk et i-bi-dom or ib-i-dem), 
adv. (Latin) Hist. Then and there being found. ¢ 
This phrase was formerly used in indictments. 


adult (a-dalt or ad-elt), n. A person who has attained 
the legal age of majority, generally 17 in criminal 
cases and 18 for other purposes. — Also termed 
major. Cf. sinor @). (Cases: Infants 68.5. C.J.S. 
Infants §§ 43-45.] — adult (e-dalt), adj. 


vulnerable adult. An adult who is physically or 
mentally disabled; esp., one dependent on institu- 
tional services. 
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adult adoption. See abortion. 
adult correctional institution. See prison. 
adult disabled person. See rerson (. 


adulter (a-dal-tar), n. [Latin] Roman law. An adulterer; 
a man guilty of adultery. 


adultera (a-dal-te-ra), n. [Latin] Roman law. An adul- 
teress; a woman guilty of adultery. 


adulterate (e-dal-ta-rayt), vb. To debase or make im- 

ure by adding a foreign or inferior substance. 

[Cases: Adulteration 4. C.J.S. Adulteration §§ 2, 
6-9.] — adulteration, n. 


adulterated drug. See pruc. 


adulterator (a-dal-to-ray-tar), n. [Latin fr. adullerare 
“to adulterate”) Civil law. A corrupter; a forger; a 
counterfeiter, as in adulteratores monetae (“counterfeit- 
ers of money”). 


adulterine (e-dol-ta-rin), adj. 1. Characterized by adul- 
teration. 2. Hlegal; unlicensed. 3. Born of adultery. 
4. Of or involving adultery. 


adulterine, n. Archaic. An illegitimate child. 
adulterine bastard. See pasTarD. 


adulterine guild. Hist. A group of traders who act like 
a corporation without a charter and who pay an 
annual fine for permission to exercise their usurped 
privileges. 

adulterini (e-dal-ta-n-ni). (Law Latin] Hist. Children 
begotten adulterously. Cf. incestvost. 


adulterium (ad-al-teer-ee-om), xn. [Latin] Roman & civil 

law. 1. The crime of adultery. 2. A punishment 
imposed for the offense of adultery. 

“Adulterium.... {AJduitery ... was considered a criminal 

offense when committed by a married woman (adur. 

era) .... lore the Lex Jusia de adulteniis coercendis of 

18 8c]; customary law admitted only immediate of 

the husband 


.... Under the Julian statute, the father of the 
adulterous woman was permitted to kill her and her partner 
are) Ee supieed In his or her husband's house. 

@ husband's pe bed were rather Ilmited; he was forced to 
divorce her, for he made himself of match- 
making ering) .... Besides, he or h er had to 
scone adulteress of aduiteri hich now became a 


ge cime prosecuted before a criminal court.” Adolf 
tiger, Encyclopedic Dictionary of Roman Law 352 (1953). 
adultery (a-dol-te-ree), n. Voluntary sexual inter- 
course between a married person and someone oth- 
er than the person’s spouse. © In many jurisdictions, 
adultery is a crime, but it is rarely prosecuted. In 
states that still permit fault divorce, proof of adultery 
is a ground on which a divorce may be granted. A 
court may also use proof of adultery as a reason to 
reduce the offending spouse's marital-property 
award in a property division. Judges traditionall 
viewed adultery as a reason for denying the offend- 
ing spouse primary custody of a child in a child- 
custody dispute. But today, only the deleterious 
effect of immoral behavior on the child is typically 
considered relevant. — Formerly also termed spouse- 
breach; avowtry. Cf. FORNICATION; INFIDELITY. [Cases: 
Adultery 1. C.J.S. Adultery §§ 2-8.] — adulterous, 
adj. — adulterer, adulteress, n. 
cannot by interpreta Today in pracisel the maating h pore 
cann am 1 - 
ere Bi ema oe ease ann 
ples cne may many several wives, even two sisters; and a 
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deel barge cl ges gh chrebollps Saeed rte 
brother. When Sarah found herself childless, she advised 
her husband Abraham to go in unto her maid, so that she 
might obtain children by the maid. Such acts, ep a 
. lently not adulterous 


within the — meawy of 
ecalogue, would be regarded as adulterous laws 
and customs of Western ecco, at the present day.” Glan- 
en eer and the Criminal Law 134 


“If a statute provided for the punishment of adultery without 
definition of the term, this gave tise to a difficulty as to the 
meaning of the word. In England, (1) the common-law 
meaning of the word was sex with another's wife, but this 
was not a common-law offense; (2 
offense it referred to sex by a married person with one other 
tren tee sonnei Da, vee cocoa oy eee 
ecciesiastical court." Rollin M. Perkins & Ronatd N. Boyce, 
Criminal Law 465 (3d ed. 1882). 


vetween a married woman and an man consti- 
tutes adultery on the part of both; but if the woman Is 
unma:-ied, neither party is muy of adultery even if the man 
is manied.” 2 Charles E. Torcia, Wharton's Criminal Law 
§ 211, at 531 (15th ed. 1994). 

double adultery. Adultery between persons who are 
both married to other persons. [Cases: Adultery 
1, CJS. Adultery §§ 2-8.) 


incestuous adultery. Adultery between relatives; 
adultery committed by persons who are closely 
related. (Cases: Adultery €>1; Incest 3. C.].S. 
Adultery §§ 2-8; Incest § 3.) 


open and notorious adultery. Archaic. Adultery in 
which the parties reside together publicly, as if 
married, and the community is generally aware of 
the living arrangement and the.fact that the cou- 
ple is nat married. (Cases: Martiage €53. C.j.S. 
Marnage § 45.] 


single adultery. Adultery in which only one of the 
persons is married. [Cases: Adultery €1. CJ.S. 
Adultery §§ 2-8.] 

adult offender. See orFENDER. 

Adult Protective Services. A governmental agency 
with responsibility for investigating allegations of 
elder abuse and neglect and for responding appro- 
priately: @ Every state has such an agency. — Abbr. 


ad usur: et commodum (ad yoo-sam [or -zam] et kom-o- 
dam), adv, [Law Latin] To the use and benefit. 


ad valentiam (ad va-len-shee-om), adv. [Law Latin] To 
the value. 


ad valorem (ad va-lor-am), adj. (Latin “according to 


the value”] (Of a tax) proportional to the value of 


the thing taxed. [Cases: Taxation €>1, 1201.1. C.J.S. 
Taxation §§ 1-3, 5-6.] — ad valorem, adv. 


ad valorem duty. See DUTY @). _ 
ad valorem tariff. See TARIFF (2). - 


advance pricing agreement 


ad valorem tax. See TAX. 


advance, ». 1. The furnishing of money or goods 
before any consideration is received in return. 2. 
The money or goods furnished. 


advance bill. See sitt (6). 
advance-decline index. See INDEX (2). 


advance directive. 1. A document that takes effect 
upon one’s incompetency and designates a surrogate 
decision-maker for healthcare matters. @ The Uni- 
form Health-Care Decision Act (1993) states that the 
power of attorney for healthcare must be in writing 
and signed by the propel Unless otherwise stated, 
the authority is eflective only upon a determination 
that the principal lacks capacity, and it ceases to be 
effective once the principal regains his capacity. The 
agent must make decisions in accordance with the 
principal's relevant instructions, if there are any, or 
in the principal's best interests. — Also termed power 
of attorney for healthcare; healthcare proxy. See POWER OF 
ATTORNEY; UNIFORM HEALTH-CARE DECISION ACT. 2. A 
legal document explaining one’s wishes about medi- 
cal treatment if one becomes incompetent or unable 
to communicate. — Often shortened to directive. — 
Also termed medical directive; physician’s directive; writ- 
ten directive. See NATURAL-DEATH ACT; PROXY DIRECTIVE. 
Cf. Lavine WILL. 3. DO-NOT-RESUSCITATE ORDER. (Cases: 
Health €>916.] 


Advanced Television Enhancement Forum. A stan- 


dard-setting organization that defines the protocols 
for HTML-based enhanced tclevision. @ The organi- 
zation is an alliance of representatives from broad- 
cast and cable networks, the consumer electronics 
and personal-computcr industries, and: television- 
transport companies. — Abbr. ATVEF. 


advancement, n. A Beymer or gift to an heir (esp. a 
child) during one’s lifetime as an advance share of 
one’s estate, with the intention of reducing or extin- 
guishing or diminishing the heir’s claim to the estate 
under intestacy laws. @ In. some jurisdictions, the 
donor's intent is irrelevant if all the statutory ele- 
ments of an advancement are present. A few juris- 
dictions define the relationship between the donor 
and donee to include inter vivos transfers between 
ancestors and descendauts. Cf. ADEMpTION. [Cases: 
Descent and Distribution ¢93-118; Wills 
757-762. CJS. Descent and Distribution §§ 69, 
95-111, 116; Wills §§ 1774-1790.] — advance, vb. 


or 
. an advancement Is money which is 

Ll er to start a chitd in life or to provide for him, 
not include casual payments, so that a child is 
bound to account for every sum received from a parent.” 
aaa Modem Law of Real Property 764 (3d ed. 


advance payment. See PAYMENT. 
advance premium. See PREMIUM (). 


advance pricing agreement. Tax. A usu. binding ar- 
rangement made between a multinational company 
and one or more national tax authorities about what 
method the company will use to calculate transfer 
rices. @ The a ent’s purpose is to reduce or 
eliminate double taxation. — Abbr. APA.. 


advance sheets 


bilateral advance pricing agreement. An advance 
pricing agreement made between a company and 
two tax authorities. 


multilateral advance pricing 5 depose An ad- 
vance pricing agreement made between a compa- 
ny and more than two tax authorities. 


unilateral advance pricing agreement. An advance 
pricing agreement made between a company and 
one tax authority. @ This does no: necessarily 
allow a company to avoid double taxation. A tax 
authority that is not a party to the agreement is 
not bound by the transfer-pricing method speci- 
fied in the agreement. 


advance sheets. A softcover pamphlet containing re- 
cently reported opinions by a court or set of courts. 
@ Advance sheets are published during the interim 
between an opinion'’s announcement and its inclu- 
sion in a bound volume of law reports. Cf. slip 
opinion (1) under Opinion; REPORT (3). (Cases: Courts 
103; Reports ©]. C.J.S. Courts §§ 170, 173-174, 
176; Reports §§ 2-3.) 
“As a bound volume of any series of reports is not pub- 
tished until sufficient matter has accumulated to fill it, it 
necessarily results in the holding of the first decisions 
rendered after the preceding volume has been issued, until 
there are enough more to justify the publication of the next 
volume. Even after enough material has been accumulated 
to fil a volume, there fs necessarily considerable time 
consumed in its printing, Indexing, and binding before the 
book is ready for delivery. it ls customary, as scon 
rapa anal volume come from the press, to issue 


paper-bound 
are known as ‘advance sheets.’ They  cubtexson of the 
next volume issued in advance of final ical 


sions right down almost to the data of his search for the 
law.” Frank Hail Childs, Where and How fo Find the Law 21 


advancing market. See bull murket under MARKET. 

advantagium (ad-van-tay-jee-om), n. [Law Latin] Hist. 
An advantage. 

advena (ad-va-na), n. [Latin] Roman law. One who has 
come from abroad, esp. for a temporary stay; a 
sojourner. 


adventitia bona (ad-ven-tish-ee-o boh-na). See bona AD- 
VENTITIA. Ny 

adventitia dos (ad-ven-tish-ee-e dohs), n. [Latin] Civil 
law. A dowry given by someone other than the wife's 
paterfamilias. Pl. adventitiae dotes. 


adventitious property. See property. 

ad ventrem inspiciendum (ad ven-tram in-spish-ee-en- 
dam), n. [Latin] See DE VENTRE INSPICIENDO. 

adventura (ad-ven-t[y]oor-a), n. [Law Latin] His!. An 
adventure. @ Flotsam, jetsam, and lagan were styled 
adventurae maris (‘adventures of the sea"). 


adventure. 1. A commercial undertaking that has an 
element of risk; a venture. Cf. joinT venture. 2. 
Marine insurance. A voyage involving financial and 
insurable risk, as to a shipment of goods. — Often 
shortened to venture. (Cases: Insurance @@2214.] 


common adventure. A maritime enterprise, charac- 
terized as an undertaking in which all participants, 
including the carrier, everyone with an interest in 
the o, and the insurers of all share the risks of 
the perils of the sea. @ The principle of shared risk 
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is fundamental to maritime law. — Also termed 
joint adventure; common venture. 


adventure. A loan on ig ie so called 
ecause the lender will be liable for the gross (or 
general) average. See BOTTOMRY. 


joint adventure. 1. See common adventure. 2. See 
JOINT VENTURE, 
adventurer. A person who undertakes a hazardous 
action or enterprise; one with a stake in a commer- 
cial adventure. 


adversarius (ad-var-sair-ee-as), n. (Latin) Roman law. 
An adversary in a lawsuit. 


adversary (ad-var-ser-ee), n. An opponent; esp., op- 
posing counsel. — adversary, adversarial, «adj. 

adversary procedure. See ADVERSARY SYSTEM. 

adversary proceeding. 1. A hearing involving a dis- 
pute between opposing parties <Judge Adams pre- 
sided over the adversary proceeding between the 
landlord and tenant>. 2. Bankruptcy. A lawsuit that is 
brought within a bankruptcy proceeding, governed 
by special procedural rules, and based on conflicting 
claims usu. between the debtor (or the trustee) and a 
creditor ur other interested party <the Chapter 7 
trustee filed an adversary proceeding against the 
party who received $100,000 from the debtor one 
week before the bankruptcy filing>. (Cases: Bank- 
Tuptcy 62156. C.J.S. Bankruptcy § 26.] 


adversary system. A procedural system. such as the 
ses ce eats legal system, involving active and 
unhindered parties contesting with each other to put 
forth a case before an independent decision-mak- 
er. — Also termed adversary procedure; (in criminal 
cases) accusatorial system, accusalory procedure. Cf. 1s. 
QUISITORIAL SYSTEM. 


: oversary 
entire tegal process, and sometimes it refers onty to criminal 
procedure. In the latter instance, it fs often used inter- 


porann d mote by th essions. D 
range 8: ese si amas- 
ka, “Adversary Procedure, 1 Encyclopedia Crime and 
Justice 24, 24-25 (Sanford H. Kadish ed., 1983). 


adverse. 1. Against; opposed (to). 2. Having an oppos- 


ing or contrary interest, concern, or position. 3. 
Contrary (to) or in opposition (to). 4. HOSTILE. 


adverse-agent doctrine. The rule that an agent's 

_ knowledge will not be imputed to the principal if the 
agent is engaged in fraudulent activities that are 
concealed as part of the fraud. (Cases: Principal and 
Agent 180. C.J.S. Agency §§ 440, 442.) 


adverse authority. Sce AUTHORITY (4). 


adverse-domination doctrine. The equitable principle 
that the statute of limitations on a breach-of-fiducia- 
ry-duty claim against officers and directors (esp. a 
corporation's action against its own officers and di- 
rectors) is tolled as long as a corporate plaintiff is 
controlled by the alleged wrongdoers. @ The statute 
is tolled until a majority of the disinterested di- 
rectors discover or are put on notice of the claim 
against the wrongdoers. The purpose of this doc- 
trine is to prevent a director or officer from success- 
fully hiding wrongful or fraudulent conduct during 


wie + 
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the limitations period. FDIC v. Shrader & York, 991 
F.2d 216, 227 (5th Cir. 1993). This doctrine is 
available only to benefit the corporation. — Also 
termed adverse dominion; doctrine yf adverse domination. 
(Cases: Limitation of Actions €-58(4, 5). C.J.S. Limi- 
lations of Actions § 205.) 

adverse dominion. 1. See ADVERSE-DOMINATION DOC- 
TRINE. 2. Torts. Rare. The unlawful exercise of au- 
thority or control over goods so that the true owner 
is dis . See CONVERSION (2). 3. Rare. ADVERSE 
POSSESSION. (Cases: Limitation of Actions €58(4, 5). 
CJ.S. Limitations of Actions § 205.] 


adverse easement. See prescriptive easement under EASE- 
MENT. 


adverse employment action. An employers decision 
that substantially and negatively affects an employ- 
ee's job, such as a termination, demotion, or pay 
cut. — Also termed adverse jab action. 


adverse enjoyment. See ENJOYMENT. 

adverse impact. See DISPARATE IMPACT. 

adverse inference. See INFERENCE. 
adverse-inference rule. See ADVERSE-INTEREST RULE. 


adverse interest. An interest that is opposed or con- 
trary to that of someone else. 


adverse-interest rule. The principle that if a party 

fails to produce a witness who is within its power to 

produce and who should have been produced, the 
judge may instruct the jury to infer that the witness's 
evidence is unfavorable to the party’s case. — Also 
termed em, ir rine; adverse-inference rule. 
(Cases: Criminal’ Law €°788; Evidence €°77; Trial 
S211. CjS. Criminal Lew § 1841; Evidence 
8§ 169-173; Trial §§ 501-504, 568.] 


adverse job action. See ADVERSE EMPLOYMENT ACTION. 
adverse opinion. See Opinion (2). 
adverse party. See. PakTY (2). 


adverse possession. 1. The use or. enjoyment of real 
property with a claim of right when that use or 
enjoyment is continuous, exclusive, hostile, open, 
and notorious. © In Louisiana, it is the detention or 
enjoyment of a corporeal thing with the intent to 
hold it as one’s own. La. Civ. Code art. $421. — Also 
termed inion. Cf. PRESCRIPTION (6). [Cases: 
Adverse Possession €>1-95. C.J.S. Adverse Possession 
§§ 2-225, 263-299, 327-338; Conjlict of Laws § 76.) 


constructive adverse possession. 1. Adverse posses- 
sion in which the claim arises from the claimant's 

ayment of taxes under color of right rather than 

y actual possession of the land. 2. Louisiana law. 
Adverse possession by operation of law. @ When a 
possessor holds title to the property and corpore- 
ally possesses part of it, the possessor is deemed to 
have constructive possession of the rest of the 
i ) Soveeabtia in the title. La. Civ. Code art. 

426. [Cases: Adverse Possession €-86-95. C.J.S. 
Adverse Possession §§ 210-225, 263, 265-267, 277, 
279, 291, 298, 299.} 


2. The doctrine by which title to real property is 
acquired as a result of such use or enjoyment over a 
specified period of time. See PossEssiON. 


advice of counsel 


adverse presumption. See adverse inference under 1N- 
FERENCE, 

adverse title. See TI11.£ (2). 

adverse use. See USE (1). 

adverse witness. See hostile witness under WITNEss. 


adversus (ad-var-sas), prep. [Latin] Against. © The first 
letter of this term was formerly used in law reports 
in place of the more commonly used v. (“versus”). — 
Abbr. a. 


adversus bonos mores. See CONTRA BONOS MORES. 
advertent negligence. See NEGLIGENCE. 


advertising. 1. The action of drawing the public's 
attention to something to promote its sale. 2. The 
business of producing and circulating advertise- 
ments. 


comparative advertising. eaten. that specifical- 
ly compares the advertised brand with another 
brand of the same product. 


competitive advertising. Advertising that contains 
Ste information about the advertised product, 
and that is used only to help a producer maintain 
a share of the market for that product. 


informative a . Advertising that a in- 
formation about the suitability and quality of a 
product. 


advertising injury. See myury. 

advertising substantiation. A doctrine of the Federal 
Trade Commission making it an unfair and decep- 
tive act to put out an advertisement unless the 


advertiser first has a reasonable basis for believing 
that each claim in the advertisement is true. 


advice (ad-vts). 1. Guidance offered by one person, 
esp. a lawyer, to another. See ADVICE OF COUNSE!.. 2. 
Notice of the drawing of a draft for goods or ser- 
vices. See LETTER OF ADVICE. — advise (ad-viz), vb. 


remittance advice. Notice that a sum of money has 
been sent (esp. by mail) for goods or services. See 
REMITTANCE. 


advice and consent. The right of the U.S. Senate to 
participate in making treaties and appointing federal 
officers, provided by U.S. Const. art. Il, § 2. © As to 
treaties, the Senate's advice and consent generally 
includes Senate involvement in the negotiation pro- 
cess, and the need for a two-thirds majority of the 
Senate for ratification. As to public officers, the 
Senate’s advice and consent generally includes the 
right to vote on approval of an ad prsesee re (Cases: 
United States 35. C.J.S. United States §§ 23, 53, 
56-57.] 


advice of counsel. 1. The guidance given by lawyers 
to their clients. 2. In a ma uae wept lawsuit, 
a defense requiring both a complete presentation of 
facts by the defendant to his or her attorney and 
honest compliance with the attorney's advice. (Cases: 
Malicious Prosecution €21, 25(2). C.J.S. Malicious 
Prosecution or Wrongful Litigation §§ 25, 42, 44—-47.] 3. 
A defense in which a party seeks to avoid liability or 
punishment by claiming that he or she acted reason- 
ably and in good faith on the attorney's advice. © 
Such a defense usu. requires waiver of the attorney- 


advice-of-counsel defense 


client privilege, and the attorney cannot have know- 
ingly participated in implementing an illegal plan. 
(Cases: Criminal Law 37.20. C J.S. Criminal Law 
§§ 56, 94-95.) 
“Advice of counsel is a defense to a Ilmited number of torts 
lack of cause, faith, 


involving z 
element of the cause of actlon. By 
cause of action a 


malicious p 5 

to avoid liability for punitive damages on the reasoning that 
good faith reflance on advice of counse! defeats the malice 
necessary to an award of punitive damages. tn civil matters, 
the edvice thc sae obtained from the i aapletontobe own 


advice-of-counsel defense. Patents. In an action for 
infringement an assertion that after learning of the 
owner's rights. the defendant sought, obtained, and 
relied on an attorney's well-reasoned opinion before 
continuing the challenged act. © Courts treat the 
assertion as a factor in determining whether an act 
was willful (to support enhanced damages). It is not 
a true defense. Cf. willful infringement under 1x. 
“FRINGEMENT. [Cases: Patents ©9227. C.J.S. Patents 
§ 403.) 


advice of credit. Notice by an advising bank of the 
issuance of a lewer of credit. [Cases: Banks and 
“Banking @191.10. C.J.S. Bills and Notes; Letters of 
Credit §§ 341-366, 368-370, 372-376.) 


ad vindictam publicam (ad vin-dik-tam pab-li-kam). 
[Latin] Scots faw. For vindicating the public interest. 
© The phrase appeared in reference to the purpose 
for which government prosecuted crimes. 


advisare (ad-vi-zair-ee), vb. [Law Latin] To consult, 
deliberate, or consider. See CURIA ADVISARI VULT. 


advisement (ad-viz-mant). Careful consideration; de- 
liberation <the judge took the matter under advise- 
ment and promised a ruling by the next day>. 


advisory action. Patents. See advisory office action under 
OFFICE ACTION. 


advisory commitiee. A committee formed to make 
suggestions to some other body or to an official; esp., 
any one of five committees that propose to the 
Standing Committee on Rules of Practice and Proce- 
dure amendments to federal court rules, the five 
committees being responsible for appellate, bank- 
ruptcy, civil, criminal, and evidence rules. [Cases: 
Federal Civil Procedure €31.] 


advisory counsel. See counstt.. 

advisory jury. See jury. 

advisory office action. See OFFICE ACTION. 
advisory opinion. See opinion (1). 

ad vitam (ad vi-tem), adj. (Latin) For life. 


ad vitam aut culpam (ad vi-tem awt kal-pem), adj. 
(Law Latin] For life or until misbehavior. @ This 
phrase described a tenure of office. 


ad vitandum popes (ad vi-tan-dem per-juur- 
n 


ee-em). (Latin} Scots law. For avoiding perjury. See 
OB METUM PERJURIL. 
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advocacy. 1. The work or profession of an advocate. 
2. The act of pleading for or actively supporting a 
cause or proposal. 

advocare (ad-va-kair-ee), vb. [Law Latin] 1. To advo- 
cate, defend, or protect. 2. To acknowledge or admit 
openly, as to acknowledge a child (advocare filinm). 


advocassie (ad-va-ka-see), n. [Law French] Advocacy. 


advocata (ad-va-kay-ta), n. (Law Latin] Hist. A patro- 
ness; a woman holding the right to present to a 
church. 


advocate (ad-va-kit), n. 1. A person who assists, de- 
fends, pleads, or prosecutes for another. 


public advocate. An advocate who purports to rep- 
resent the public at large in matters of oublic 
concern, such as utility rates or environmental 
quality. 
2. Civil & Scots law. A barrister; specif., a member of 
the Faculty of Advocates (the Scottish counterpart of 
a barrister) or of the Society of Advocates in Aber- 
deen (a society of solicitors). © A member of the 
Aberdeen society is designated “advocate in Aber- 
deen.” Cf sarnister. 3. Hist. Eccles. law. A person 
who is trained in both canon and secular law and 
can (1) appear in an ecclesiastical or admiralty court 
on another's behalf, and (2) give legal advice. @ 
Members of the College of Advocates (also known as 
Doctors’ Commons) bore the title of advocate. After 
the dissolution of the College in 1857, the term 
became indistinguishably associated with barriver. — 
advocate (ad-va-kayt), vb. — advocacy (ad-va-ka- 
see), n. 


advocate-depute. Scots lew. One of a number of advo- 
cates appointed by the Lord Advocate to prosecute 
criminal cases in his or her name. 


Advocate General. Scots law. An officer appointed 
under the Scotland Act of 1998 to advise the British 
government on Scotland and to represent it in court. 


advocate of the faith. Eccles. law. Counsel for the 
prosecution in a heresy trial. 


advocate-witness rule. See LAWVER-WITNESS RULE. 


advocati ecclesiae (ad-vo-kay-ti e-klee-z[h]Jee-ee), n. pl. 
{Latin “church advocates") Hist. Eccles. law. 1. 
Church patrons who had a right to present a clerk 
to a benefice. See apvowson. 2. advocates 
retained to argue cases relating to a church. 


advocatio (ad-va-kay-shee-oh), n. (Law Latin] Hist. 1. 
An inferior’s management of a business for a superi- 
or. 2. The defense of a religious establishment. 3. av. 
vowson. 4. Civil law. The quality, function, privilege, 
office, or service of an advocate; legal assistance. 

advocation (ad-va-kay-shan), n. Scots law. The removal 


of a criminal case from a lower court to the High 
Court of Justiciary for verdict. 

advocatione decimarum (ad-va-kay-shee-oh-nee des-a- 
mair-om), n. [Law Latin] Hist. A writ to collect a tithe 
belonging to the church. 

advocator (ad-voh-kay-ter), n. [Law Latin) Hist. 1. A 
person who calls on another to warrant a title. 2. A 
warrantor. 3. The patron of a benefice. 
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advocatus (ad-voh-kay-tas). [Latin “advocate"] I. Ro- 
man law. A legal adviser; a person who assists clients 
with cases before judicial tribunals. Cf. causipicus. 2. 
Hist. ‘The patron who has an advowson. — Also 
termed advowee; avowee. See anvowson. 3. Hist. A 
person called on by another to warrant « title. 


advocatus diaboli (ad-voh-kay-tas di-ab-a-i1), n. (Latin 
“devil’s advocate”) Eccles. law. An official who argues 
against a person’s beatification or canonization. 


” advocatus ecclesiae (ad-va-kay-tas e-klee-z{h]ee-ce). 


{Law Latin) Hist. Eccles. law. The patron of a bene- 
fice. 
advocatus fisci alban Misa fisk-1). [Latin] Roman 
, law. An official responsible for representing the em- 
peror in cases involving the public fisc. 


ad voluntatem (ad vol-on-tay-tam), adv. & adj. [Law 
Latin) At will. 

advoutrer (ad-vow-trar), n. [Law French) Hist. an 
adulterer. — Also termed advouter; advouterer; advou- 
tre. 


advoutry (ad-vow-tree), n. [Law French) Hist. Adultery 
between two married persons. — Also spelled advow- 
iy. 

advowee (ad-vow-ee). A patron who holds an advow- 
son; AbvocaTus 12). — Also spelled avowee. 


advowee paramount. The sovereign, or highest pa- 
tron, 


advowson (ad-vow-zan). Eccles. law. The right of pre- 

senting or nominating a person to a vacant benefice 

in the church. @ The person enjoying this right is 
e church, and was 
formerly termed “advocatus,” the advocate or de- 
fender, or in English, the “advowee.” The patron 
presents the nominee to the bishop (or, occasionally, 
another church dign:tary). If there is no patron, or if 
the patron neglects to exercise the right within six 
months, the right lapses and a title is given co the 
ordinary (usu. the bishop) to appoint a cleric to the 
church. Cf. PRESENTATION (2); INSTITUTION (5). 


Perpetual right of presentation to an 
. The owner of an advowson Is known as 
ele jaeolr shepigbsig Vagaceclagth reel ied elope ieee 
or vicar dies or retires, the patron of the living has a right to 
nominate the who shail next hold the . 
Subject to a sight of veto on certain . the 
Bishop is bound to institute ‘ 
qualified person . This is a relic of the 
tt was common for the ford of a manor to build 
. 3 church and in return have the right of patronage.” Rebert 
E Mopany & CV. Cake, A Manual ofthe Law’ of Font 
Property 414 (4th ed. 1969). 


advowson appendant iS penden), An advowson 
annexed to a manor, and passing as incident to it, 
whenever the manor is conveyed to another. @ 
The advowson passes with the manor even if it is 
not mentioned in the grant. 


advowson collative (ko-lay-tiv). An advowson for 
which there is no separate presentation to the 


aes 


bishop because the bishop happens to be the pa- 
tron as well, @ In this case, the one act by which 
the benefice is conferred is called “collation.” 


advowson donative (don-o-tiv or doh-na-tiv). An 
advowson in which the patron has the right to A per 
a cleric in possession by a mere gift, or deed of 
donation, without any presentation to the bishop. 
© This type of advowson was converted into the 
advowson presentalive by the Benefices Act of 
1898. — Also termed donative advowson. 

“An advowsor; donative is when the king, 

his licence, doth found a church or Chae Sad bedalie tot 
pe ae cep ait caret Gen caine cote 


benefices in England; the me 


tion by the bishop not being established more early than 
time of arch Becket In the reign of iL 2 
Se aaa aaa fand 


advowson in . An advowson that is separated 
from the manor and annexed to a person. @ All 
advowsons that have been separated from their 
original manors are advowsons in gross. 

advowson presentative (pri-zen-te-tiv). The usual 
kind of advowson, in which the patron has the 
right to make the presentation to the bishop and 
to demand that the nominee be instituted, if the 
bishop finds the nominee canonically qualified. 


donative advowson. See advowson donative. 

AEA. abbr. See ADMIRALTY EXTENSION ACT. 

aedes (ee-deez), n. [Latin] Roman law. A building; esp., 
a temple (aedes sacra). 

aedificare (ee-de-fi-kair-ee), ub. (Latin) Roman law. To 
erect a building. 

aedile (ee-dil). Roman law. A magistrate charged with 
policing the city, managing public buildings and 
services, supervising markets, and arranging public 
games. — Also spelled edile. 


aedilitium edictum (ee-de-lish-ee-am ee-dik-tam). See 
edictum aedilictum under EnicruM. . 


ae; (ee-groh-tes), adj. [Latin] Sick; indisposed b 
aed gre y be y 


aemulationis causa (ee-myea-lay-shee-oh-nis kaw-zo). 
{Latin] Hist. For the purpose of rivaling or annoying. 

aemulatio vicini (ee-mye-lay-shee-oh vis-i-nee). {Latin] 
Scots law. The use of land in a way injurious to a 
neighbor. 

aenum. See ordeal by water (2) under ORDEAL. 

aequitas (ek-wo-tas or ee-kwe-tas), n. (Latin) Roman 
law. Equity, as opposed to jus strictum or jus summum. 

aequus (ee-kwas), adj. (Latin) Equal; even. © A provi- 
sion in a will, for example, might divide the residu- 
ary estate ex aequis (the adverbial form) among the 
legatees. 

aerarium (i-rair-ee-om), n. {Latin fr. aes “money"] 
Roman law. The treasury of the Roman Republic. See 
FISCUS. 

aes (eez), n. [Latin] Roman law. 1. Copper. 2. Money, 
of whatever metal. 


aes alienum 


aes alienum (eez ay-lee-ee-nam or al-ee-), n. (Latin 
“another's money") Roman law. Money owed to an- 
other; borrowed money. 


aesnecia (ees-neesh-ee-o). [Law Latin] See esnrcy. 


aes suum (eez s[y]oo-am), n. [Latin “one’s own mon- 
ey") Roman law. Money lent to a borrower. 


aesthetic functionality. See FUNCTIONALITY. 
aesthetic zoning. See ZONING. 


aestimatio (es-ta-may-shee-oh). [Latin] Roman law. An 
agreement by which the owner of goods handed 
them over to another person with the understanding 
rs schon would “ what he pamaey the hips 

e could get, paying the owner an a rice for 

whatever “el cold and‘ returning the others. PI. 
aestimationes (es-ta-may-shee-oh-neez). 

aetas (ee-tas), n. [Latin] Roman law. Age. 

aetas infantiae proxima (ee-tas in-fan-shee-ee prok-sa- 
ma), n. (Latin) Roman law. The first part of the 
period of childhood between infancy (up to 7 years) 
and puberty (12 to 14 years); se for males, the 
period between 7 and 10% years of age. Cf. agras pu. 
BERTATI PROXIMA; PLERITIA. 

aetas legitima (ee-tas la-jit-a-ma), n. [Latin] Roman law. 
Lawful age. 


aetas perfecta (ee-tas par-fek-ta), n. [Latin] Roman law. 
Complete age; the age of majority. 

aetas prima (ee-tas pri-ma), n. [Latin] Roman law. First 
age. See INFANTIA. 

aetas pubertati proxima (ee-tas pyoo-bar-tay-tt prok-sa- 
ma), n. [Latin] Reman law. The second period of 
childhood, (for males) from 10% to 14 years of age. 
Cf. AETAS INFANTIAE PROXIMA; PLERITLA, 


aetate probanda (ee-tay-tee proh-ban-da). See dE ae. 
TATE PROBANDA. 


AFDC. abbr. \1p TO FAMILIES WITH DEPENDENT CHILDREN. 
aff'd. abbr. Affirmed. 


affect, vb. 1. Most generally, to produce an effect on; 
to influence in some way. 2. Civil law. To pledge 
(property or revenues) as security for a loan; tty. 
POTHECATE. 3. Scots law. To seize (debtor's property, 
etc.). 


affectation doctrine. See AFFECTS DOCTRINE. 


affecting commerce. (Of an industry, activity, etc.). 
touching or concerning business, industry, or trade; 
esp., under the Labor-Management Relations Act, 
burdening or obstructing commerce, or having led 
or tending to lead to a labor dispute that burdens or 
obstructs the free flow of commerce. 29 USCA 
§ 152(7). 

affection. 1. Fond attachment, devotion, or love 
<alienation of affections>. 2. Hist. The pawning or 
mortgaging of a thing to ensure the payment of 
money or performance of some other obligation. 


affects doctrine. Constitutional law. The principle al- 
lowing Congress to regulate intrastate activities that 
have a substantial effect on interstate commerce. @ 
The doctrine is so called because the test is whether 
a given activity “affects” interstate commerce. — Also 
termed effects doctrine or (erroneously) affectation doc- 


62 


trine. (Cases: Commerce €°7(2). C.j.S. Commerce 
§ 6.) : 

affectus (a-fek-tas), n. [Latin] Hist. Intent; disposition 
of mind. 

affectus sine effectu (c-fek-tas si-nee e-fek-t[y]oo). [Lat- 
in “an intention without effect") Hist. An intention 
that is not carried out. 

affeer (a-feer), vb. [fr. Old French affeurer “to tax”’] 
Hist. To fix the amount of an amercement. — affeer- 
ment, ». 

affeeror (a-feer-ar), n. Hist. An official responsible for 
assessing amercements in cases in which no precise 
penalty ts given by statute. 

affermer (a-fer-may), vb. [Law French] 1. To let to 
arm. 2. To make sure; to confirm. 


aff'g. abhr. Affirming. 


‘affiance (a-fi-ants). 1. Archaic. The act of confiding. 2. 


this pledging of faith; specif., the act of promising to 
wed. 


affiant (a-fi-ant). 1. One who makes an affidavit. — 
Also termed deponent. (Cases: Affidavits C2. CJ.S. 
Affidavits §§ 8-12.) 2. COMPLAINANT (2). 

affidare (af-s-dair-ee), vb, (Law Latin] To swear faith 
to; esp.. a tenant's pledge of faith to a lord. 

affidatio dominorum (af-a-day-shee-oh dom-e-nor-am), 
n. [Law Latin) Hist. An oath taken by lords in 
Parliament. 


affidatus (af-a-day-tas), n. [Law Latin] Hist. A tenant 
fealty. 

affidavit (af-a-day-vit). A voluntary declaration of facts 
written down and sworn to by the declarant before 
an officer authorized to administer oaths, such as a 
notary public. @ A great deal of evidence is submit- 
ted by affidavit, esp. in pretrial matters such as 
summary-judgment motions. Cf. DECLARATION (1), (8). 
[Cases: Affidavits 1. C.J.S. Affidavits §§ 2-6.] 


affidavit after appeal. Patents. A sworn statement 
submitted to the U.S. Patent and Trademark Of- 
fice after the filing of a notice of appeal from an 
adverse determination by an examiner. @ An affi- 
davit or declaration submitted after a case has 
been appealed will not be admitted without a 
showing of good and sufficient reasons why it was 
not presented earlier. (Cases: Patents 111. C.J.S. 
Patents §§ 180-183.) ; 

affidavit after final rejection. Patents. A sworn 
statement submitted to the U.S. Patent and Trade- 
mark Office after an application's final rejec- 
tion. — Also termed declaration after final rejection. 


affidavit of claim. An affidavit in which a plaintiff 
asserts that he or she has a meritorious cause of 
action. 

affidavit of continued use. See DECLARATION OF USE. 
affidavit of defense. Sec affidavit of merits. 

affidavit of incontestability. See DECLARATION OF IN. 
CONTESTABILITY. 

affidavit of increase. Hist. An affidavit that lists — 
and seeks reimbursement from the opposing party 
for — the additional costs (above the filing fee and 
other basic fees charged by the court clerk) in- 
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curred by a pany in taking a matter through trial. 
® Attorney fees, witness payments, and the like 
were included in this affidavit. See costs oF in. 
CREASE. 

affidavit of inquiry. An affidavit, required in cer- 
x aba Pabstituted service of process on 
an absent defendant, in which the plaintiff's attor- 
ney or a person with knowledge of the facts indi- 
cates that the defendant cannot be served within 
the state. (Cases: Process €©74, 137. C.].S. Process 
§§ 57, 89.) 


affidavit of merit. See CERTIFICATE OF MERIT. 


affidavit of merits. An affidavit in which a defen- 

nt asserts that he or she has a meritorious 
defense. — Also. termed it of defense. (Cases: 
judgment @=160, 391. CJ.S. Judgments §§ 345, 
407. 


affidavit of nonprosecution. An affidavit in which a 
crime victim requests that the Hal garda not be 
prosecuted. @ In many cases, if the victim files an 
affidavit of nonprosecution, the prosecutor will 
withdraw or not file criminal charges against the 
pepe aes, on grounds that there is no victim. 

ometimes, though, the prosecutor will go forward 
with the prosecution even if the victim files an 
affidavit of nonprosecution. 


affidavit of notice. An affidavit stating that the 
eclarant has given proper notice of hearing to 

other parties to the action. 

affidavit of service. An affidavit certifying the ser- 

vice of a notice, summons, writ, or process. [Cases: 

Pracess 137. C.J.S. Process § 89.) 


affidavit of use. See DECLARATION OF USE. 
affidavit of verification. See VERIFICATION ()). 
affidavit under § 8.Sce DECLARATION OF USE. 


affidavit under § 15. See DECLARATION OF INCON- 
TESTABILITY. 


counteraffidavit..An affidavit made to contradict 
and oppose another affidavit. (Cases: Affidavits 
1. CIS. Affidavits §§ 2-6.) ; 
IFP affidavit. See porierty affidavit. 
in forma pauperis affidavit. See poverty affidavit. 
pauper’s affidavit. See poverty affidavit. 
poverty affidavit, An affidavit made by an indigent 
person seeking public assistance, appointment of 
counsel, waiver of court fees, or other free public 
services. 28 USCA § 1915. — Also termed pompes 
affidavit, in forma pauperis affidavit; IFP affidavit. 
[Cases: Federal Civil Procedure €°2734.] 
sel davit. An affidavit attached to a 
will and signed by the testator and witnesses certi- 
fying that the statutory requirements of due exe- 
cution of the will have been complied with. © The 
affidavit, which recites the facts of the will’s proper 
execution, permits the will to be probated without 
the necessity of navn. the witnesses appear and 
rove due execution by their testimony. [Cases: 
ills 113. C.J.S. Wills §§ 253-255.] 


sham affidavit. An affidavit that contradicts clear 
testimony previously given by the same witness, 


affinity 


usu. used in an attempt to create an issue of fact in 
response to a motion for summary judgment. 
(Cases: Federal Civil Procedure ©2539; Judgment 
@185.2(8). C.J.S. Judgments § 266.] 


supplemental affidavit. An affidavit made in addi- 
tion to a previous one, usu. to supply additional 
facts. (Cases: Affidavits 16. CJS. Affidavits 
§§ 53-55.) 


affilare (af-a-lair-ee), vb. [Law Latin] To put on rec- 
ord; to file. 


affile (a-fil), vb. Archaic. To file. 


affiliate (o-fil-ee-it), n. 1. A corporation that is related 
to another corporation by shareholdings or other 
means of control; a subsidiary, parent, or sibling 
corporation. [Cases: Corporations 1.5. CJ.S. Cor- 
porations § 15.] 2. Secunties. One who controls, is 
controlled by, or is under common contro! with an 
issuer of a security. SEC Rule 10b-18(a)(1) (17 CFR 
§ 240.10b-18(a)(1)). See CONTROL eeRsON. Cf. associ. 
ATED PERSON. — affiliate (o-fil-ee-ayt), vb. — affilia- 
tion (0-fil-ee-ay-shon), n. 


affiliated director. See outside director under DIRECTOR. 


affiliated group. A chain of corporations that can elect 
to file a consolidated tax return because at least 80% 
of each corporation is owned by others in the group. 
(Cases: Internal Revenue €3870.} 


affiliated purchaser. See PURCHASER (1. 
affiliation order. See filiation order under ORDER (2). 
affine (9-fin). A relative by marriage. 


affinites (o-fin-i-tas). [Latin] Roman law. Relationship 
y Marriage. 
nitas affinitatis (9-fin-i-tas o-fin-i-tay-tis), n. [Law 
tin “aftinity of affinity") Hist. Relationship by two 
marriages, e.g., with one’s stepmother's stepchild; a 
connection that arises from marriage but is neither 
consanguinity nor affinity. Cf. CONSANGUINITY; AFFINI- 
Ty. 


affinity (e-fin-o-tee). 1. A close ‘agreement. 2. The 
relation that one spouse has to the blood relatives of 
the other spouse; relationship by marriage. 3. Any 
familial relation resulting from a marriage. Cf. con- 
SANGUINITY. See relative by affinity under reLaTive. Cf. 
AFFINITAS AFFINITATIS; CONSANGUINITY. [Cases: Mar- 
riage 10. C.J.S. Marriage § 17.) 


fother. There Is no 
band’s brother and the wife’s sister; this Is called affinitas 
affinitatis.” 2 Charles E. Torcia, Wharton's Criminal Law 
§ 242, at 573 (15th ed. 1994). 


collateral affinity. The relationship of a spouse's 
relatives to the other spouse's relatives. @ An cx- 


ample is a wife’s brother and her husband's sister. 
(Cases: Marriage 10. C.J.S. Marriage § 17.) 
direct affinity. The relationship of a spouse to the 
other spouse’s blood welatives.: @ An eaaigk: isa 
wife and her husband's brother. 

quasi-affinity. Civil law. The affinity existing be- 
tween two persons, one of whom has been en- 
gaged to a relative of the other. 


affirm 


secondary affinity. The relationship of a spouse to 
the other spouse's marital relatives. © An example 
is a wile and her husband's sister-in-law. 
affirm, vb. 1. To confirm (a judgment) on appeul. © 
Sometimes the verb is used without a direct object 
<we aflirm>. The equivalent expression in British 
English is to deny the appeal. (Cases: Appeal and Error 
@>1 124-1145. CJ.S. Appeal and Error §§ 714i, 745, 
770, 814, 826, 864-868, 878-898.] 2. To solemnly 
declare rather than swear under oath. 3. To testify 
or declare by affirmation. 


affirmance, n. 1. A ratification, reacceptance, or con- 
firmation. 


= ety ne ee Ne Oe ee tose it b 
action that manifests a willingness to go on wee the con 
tract. Such action is known as ‘affirmance’ and has the 
effect of the contract. See Restatement of Restitu- 
tlon § 68. The rufo stated In this Section is a special 
apptication of that stated in § under which a promise to 
pert fe duty fs On ratification, the 


orm a voidabl E , 
affiming pasty is bound as from the outset and the other 
party continues to be bound." Restatement (Second) of 
Contracts § 380 cmt. a (1979). 

2. ‘The formal approval by an appellate court of a 
lower court's judgment, order, or decree. (Cases: 
Appeal and Error 21124-1145. C.J.S. Appeal and 
Error §§ 714, 745. 770, 814, 826, 864-868, 
878-898.) 3. The manifestation of a choice by some- 
one with the power of avoidance to treat a voidable 
or unauthorized transaction as valid or authorized. 
4. The manifestation of a choice, by one on whose 
behalf an unauthorized act has been performed, to 
treat the act as authorized. Restatement (Second) of 
Agency § 83 (1958). — affirm, vb. 
affirmance day general. See bay. 


affirmant. A person who testifies under affirmation 
and not under oath. [Cases: Witnesses 227. C.J.S. 
Witness § 394.] 


affirmation, n. A pledge equivalent to an oath but 
without reference to a supreme being or to “swear- 
ing’; a solemn declaration made under ory of 
perjury, but without an oath. Fed. R. Evid. 43(d). @ 
ile an oath is “sworn to,” an affirmation is merely 
“affirmed,” but either type of pledge may subject the 
person making it to th 
oatH. (Cases: Witnesses” 227. CJ 
§ 394.) — affirm, vb. — affirmatory, adj. 
affirmative, adj. 1. Supporting the existence of certain 
facts <affirmative evidence. 2. Involving or requir- 
ing effort <an affirmative duty>. 


affirmative action. A set of actions designed to elimi- 
nate existing and continuing discrimination, to rem- 
edy lingering effects of past discrimination, and to 
create systems and procedures to prevent future 
discrimination. See reverse discrimination under vis- 
crimination. [Cases: Civil Rights €=1033(3), 1236. 
C.J.S. Civil Rights §§ 18, 20, 23-24, 64-65.) 

affirmative charge. See affirmative instruction under 
JURY INSTRUCTION. 

affirmative condition. See pasitive condition under con- 
DITION (2). 


affirmative converse instruction. See juRY INSTRUC 
‘TION, 


affirmative covenant. 1. COVENANT (1). 2. COVENANT (4). 


Witnesses 


e penalties a perury. Cf. . 


affirmative defense. See DEFENSE (1). 
affirmative duty. See nury a. 
affirmative easement. See EASEMENT. 


affirmative injunction. See mandatory injunction under 
INJUNCTION. 


affirmative instruction. See jury INSTRUCTION. 

affirmative misconduct. See MisconnuCT. 

affirmative plea. See pure plea under Pitas). 

affirmative pregnant. A positive statement that ambig- 
uously implies a igi # statement that does not 
explicitly deny a charge, but instead answers an 
unasked question and thereby implies culpability, as 
when a person says “I returned your car yesterday" 


to the charge “You stole my carl’ Cf. NEGATIVE PREG- 
NANT. 


affirmative proof. Sec rroor. 

affirmative relief. See xeiter. 

affirmative representation. Sce REPRESENTATION (D. 

affirmative servitude. See posilive seruilude under servt- 
TUDE (2). ‘ 

affirmative statute. See sTAruTE. 

affirmative testimony. See TESTIMONY. 

affirmative warranty. See WARRANTY (3). 

affirmative waste. See commissive waste under WASTE (:. 


affix (a-fiks), vb. 1. To attach, add to, or fasten on 
permanently. See rixrcre. 2. Trademarks. To atuach, 
physically or functionally, a trademark or service- 
mark to the goods or services it represents. @ A mark 
must be affixed to show that it is used in trade. If 
physical attachment is impossible or impracticable, 
the mark may be used on a container or tag, or (esp. 
with servicemarks) displayed prominently in adver- 
tising. (Cases: Patents 98; Trade Regulation 64. 
C.J.S. Patents §§ 137-139; Trade-Marks, Trade-Names, 
ae Unfair Competition § 34.) — affixation (af-ik-say- 
shen), n. 


affixus (a-fik-sas). [Latin] Roman law. Affixed or [as- 
tened to. 


afforare (af-o-rair-ee), vb. [Law Latin] To set a price or 


- value on a thing. 


afforce (0-fors), vb. To strengthen (a jury) by adding 
new members. 


afforcement (a-fors-mant), n. [Law Latin) Hist. 1. A 
reinforcement or fortification; esp., the reinforcing 
of a court on a solemn or extraordinary occasion. 2. 
A fortress. — Also termed afforciament (0-for-sho- 
mant); afforciamentum (9-for-shee-o-men-tem). 


afforcing the assize. Hist. A method of securing a jury 
verdict from a hung jury either by denying food and 
drink to the members until they reached a verdict or 
by bringing in new jurors until 12 would agree. 


afforest, vb. To convert (land) into a forest, esp. by 

subjecting it to forest law. [Cases: Woods and Forests 

pi C.J.S. Woods and Forests §§ 1-2.] — afforesta- 
on, 7. . 


affranchir (a-frahn-sheer). See AFFRANCHISE. 
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affranchise (o-fran-chiz), vb. Archaic. To set free; to 
liberate from servitude or an obligation. @ The 
equivalent verb in Law French was affranchir. 


affray (o-fray). The fighting, by mutual consent, of 
two or more persons in some public place, to the 
terror of onlookers. © The fighting must be mutual. 
If one person unlawfully attacks another who resorts 
to self-defense, the first is guilty of assault and 
battery, but there is no affray. — Also termed fray. 
Cf. riot; unlawful assembly under ASSEMBLY; ROUT. 
(Cases: Criminal Law €=45.15. C.J.S. Affray §§ 2-3, 
5, 7, 18, 20.) 


cipants are essential, while ... an affray be com- 
leche only two. idcreover, aa aikay le mors 4 C) 
nature a rot.” 2A C..S. Affray § 3, at 519 (1972). 


“The word ‘affray' comes from the same source as the word 
‘afraid,’ and the to community is the 
very essence of this offense.” Rollin M. Perkins & Ronald N. 
Boyce, Criminal Law 479 (3d ed. 1882). 

casual affray. See CHANCE-MEDLEY. 

mutual affray. See MUTUAL COMBAT. 


affrectamentum (a-frek-ta-men-tam). See AFFREIGHT- 
MENT. 


affreightment (o-frayt-mant). The contracting of a 
ship to carry cargo. — Also termed charter of af- 
freighiment, (in French law) affretement; (in Law Latin) 
affrectamentum. See CONTRACT OF AFFREIGHTMENT. 
[Cases: Shipping 104. C.J.S. Shipping §§ 247-250, 
252-254.] 


affretement. See arfREIGHTMENT. 


@ fine force (ay fin fors). [Law French} Of pure 
necessity. 


AFIS. abbr. AMERICAN FORCES INFORMATION SERVICE. 


AFL-CIO. abbr. AMERICAN FEDERATIGN OF LABOR AND CON. 
GRESS OF INDUSTRIAL ORGANIZATIONS, 


AF of M. abbr. AMERICAN FEDERATION OF MUSICIANS. 
@ force (ay fors). (Law French] Of necessity. 


a force et armes (ay fors et ahr-mis). [Law Svench] 
With force and arms. — Also spelled a force ef annis. 
See V) EY ARMIS. 


aforesaid (0-for-sed), adj. Mentioned above; referred 
to previously. — Also termed aforementioned; above- 
mentioned; above-stated; said. 


aforethought (a-for-thawt), adj. Thought of in ad- 
vance; deliberate; premeditated <malice afore- 
thought >. See MaLice AFORETHOUGITT, 


@ fortiori (ay for-shce-or-1 or ah for-shce-or-ee), adv. 
Latin] By even greater force of logic; even more so 
<if a 34-year-old child cannot sign a binding con- 
tract, then, @ fortiori, a 13-year-old cannot>. Cf. a 
MULTO FORTIORL. 


African Development Foundation. A nonprofit federal 
foundation that supports the self-help efforts of poor 
people in African countries by making grants and by 
making and guaranteeing loans to any African entity 
engaged in peaceful activities that enable African 
people to develop more fully. © ADF was created by 


_ gages § 1 


AFTRA 


the African Development Foundation Act and began 
operating in 1984. 22 USCA § 280h. — Abbr. ADF. 


after-acquired domicile. See pomiciLe. 


after-acquired-evidence doctrine. Employment law. The 
rule that if an employer discharges an employee for 
an unlawful reason and later discovers misconduct 
sufficient to justify a lawful discharge, the employee 
cannot win reinstatement. @ The doctrine either 
shields the. employer from liability or limits the 
available relief when, after an employee has been 
terminated, the employer learns for the first time 
that the employee engaged in wrongdoing that 
would have resulted in a discharge anyway. McKen- 
non v. Nashville Banner Publig Co., 513 U.S. 352, 115 
S.Ct. 879 (1995). [Cases: Master and Servant €=37. 
C.J.S. Employer-Employee Relationship §§ 60, 86.) 


after-acquired property. 1. Secured transactions. A debt- 
or’s property that is acquired after a security transac- 
tion and becomes additional security for payment of 
the debt. UCC § 9-204. — Also termed future-ac- 
quired . (Cases: Secured Transactions ¢-13, 
16 CJS. Secured Transactions §§ 12, 85.] 2. Bank- 
rupley. Property that the bankruptcy estate acquires 
after commencement of the bankruptcy proceeding. 
1! USCA § 541(a)(7). (Cases: Bankruptcy €°2558. 
CJS. Bankruptcy §§ 120, 122.] 3. Wills & estates. 
Property acquired by a person after making a will. e 
The old rule was that a testamentary gift of personal 
property spoke at the time of the testator's death, 
whereas a gift of lands spoke from the date of the 
will’s executicn (so that after-acquired property was 
not disposed of), but this has been changed by 
Ic gislation in most states. [Cases: Wills €>8, 578. 
C.J.S. Wills §§ 55, 55-56, 1099-1104.) 


after-acquired-pro: clause. A mortgage provision 
that makes any later-acquired real estate subject to 
tne mortgage. (Cases: Mortgages 131. C.J.S. Mort- 
4.) 


after-acquircd title. See ‘trie (2). 


after-acquired-title clause. Oil & gas. A provision in 
an oil-and-gas lease extending the lease’s coverage to 
include any interest in the property that the lessor 
may obtain after the lease is signed. © A common 
formulation is “This lease covers all the interest now 
owned by or hereafter vested in the lessor ....” 


after-acquired-title doctririe. The principle that title 
to property automatically vests in a person who 
bought the property from a seller who acquired title 
only after purporting to sell the property to the 
buyer. [Cases: Vendor and Purchaser €=8. C_J.S. 
Vendor and Purchaser § 6.] 


afterborn child. See cnu.o. 

afterborn heir. See HEI. 

aftercare. See juvenile parole under PAROLE. 
after cost. See Cost (1). 

aftermarket. Sce secondary market under MARKET. 


after the fact. Subsequent to an event of legal signifi- 
cance <accessory after the fact>. 


AFTRA. abbr. AMERICAN FEDERATION OF TELEVISION AND 
RADIO ARTISTS, . 


AG 


AG. abbr. AT tORNEY GENERAL. 

against the form of the statute. Contrary to the statu- 
tory Se @ This formal phrase, which tra- 
ditionally concludes an indictment, indicates that the 
conduct alleged contravenes the cited statute and 
therefore constitutes a criminal offense. In modern 
contexts, the full conclusion often reads: “against the 
form of the statute in such case made and provid- 
ed.” The phrase is a translation of the Law Latin 
contra forman statuli. (Cases: Indictment and Infor- 
mation €°32(4).) 

against the peace and di of the state. A conclud- 
3 phrise in an Sedieneet used to condemn the 
offending conduct generally (as opposed to the spe- 
cific charge of wrongdoing contained in the body of 
the instrument). @ This phrase derives from the Law 
Latin contra pacem domini regis (“against the peace of 
the lord the king”), a charging phrase formerly used 
in indictments and in civil actions of trespass. Cf. 
Kinc’s peace. (Cases: Indictment and {nformation 
32(3).] 

against the weight of the evidence. (Of a verdict or 
qudencn) contrary to the credible evidence; not 
sufficiently supported by the evidence in the record. 
See Weici'T OF THE EVIDENCE. 

against the will. Contrary to a person's wishes. © 
Indictments use this phrase to indicate that the 
defendant's conduct was without the victim's con- 
sent. : 


agalma (o-gal-ma). [Greek] A figure or design on a 
seal. 


agerd (a-gahrd). (Law French] An award. See xv. Fatt 
AGARD. 

agarder (ah-gahr-day), vb. [Law French) To award, 
adjudge, or determine; to sentence or condemn. 

age, n. A period of time; esp., a period of individual 
existence ‘or the duration of a person’s life. @ In 
American usage, age is stated in full years completed 
(so that someone 15 years of age might actually be 15 
years and several months old). State statutes define 
various types of ages, as shown in the subentries. 


age of capacity. The age, usu. defined by statute as 
18 years, at which a person is legally capable of 
agreeing to a contract, maintaining a lawsuit, or 
the like. © A person may be authorized to make 
certain critical personal decisions at an earlier age 
than the general age of capacity, such as the 
decision whether to bear a child, to donate blood, 
to obtain treatment for sexually transmitted dis- 
eases, to marry, or to write a will. The age of 


capacity to write a will is typically not 18, but: 


14. — Also termed age of majority; legal age; lawful 
age. See capacity (2). [Cases: Infants 1]. CS. 
Infants §§ 2-4.] 
age of consent. The age, usu. defined by statute as 

* 16 years, at which a person is | capable of 
agreeing to marriage (without parental consent) or 
to sexual intercourse. @ If a person over the age of 
consent has sexual intercourse with a person un- 
der the age of consent, the older person may be 
prosecuted for statutory rape regardless of wheth- 
er the younger person consented to the act. See 
Statulory rape under Rare. [Cases: Infants 5; Mar- 
riage G19. C.].S. Infants § 111; Marriage § 26.) 
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age of criminal responsibility. Vhe age at which a 
child may be held responsible for a criminal act. @ 
In American criminal law, some state statutes allow 
a child as young as 7 to be held responsible (as a 
juvenile) for some acts. Sce, e.g., N.D. Cent. Code 
§ 12.1-04-01. The minimum age for imposing 
adult liability is as low as 10. See, eg., Ind. Code 
Ann. § 31-30-3-4(3). But in some circumstances, at 
least one state allows an oftender to be tried as an 
adult at any age. See, e.g., Mich. Comp. Laws Ann. 
§ 712A.2d. 


age of discretion. 1. The age at which a person is 
considered responsible for certain acts und compe- 
tent to exercise certain powers. © For example, a 
person must be a legal adult to be eligivle to serve 
a summons. 2. PUBERTY. 


age of majority. 1. The age, usu. defined by statute 
as 18 years, at which a person atuains full legal 
rights, esp. civil and political rights such as the 
right to vote. @ The age of majority must be the 
same for men and women. In almost all states 
today. the age of majority is 18, but the age at 
which a person may legally purchase and consume 
alcohol is 21. — Also termed lawful age; legal age. 2. 
See age of capacity. — Also termed (in both senses) 
full age. (Cases: Child Support 389; Infants 1; 
Parent and Child €16. C.J.S. Infants §§ 2-4; Par- 
ent and Child §§ 13-37.) 


age of reason. The age at which a person becomes 
able to distinguish nght from wrong and is thus 
legally capable of committing a crime or tort. © 
The age of reason varies from jurisdiction to juris- 
diction, but 7 years is traditionally the age below 
which a child is conclusively presumed not to have 
committed a crime or tort, while 14 years is usu. 
the age below which a rebuttable presumption 
applies. A child of 14 or older has traditionaily 
been considered legally competent to commit a 
crime and therefore held accountable. With the 
creation of juvenile courts and their investiture of 
delinquency jurisdiction over children from birth 
to age 18, these traditional distinctions have nearly 
vanished. They surface from time to time in mur- 
der cases when a juvenile court considers whether 
to certify or transfer a very young child for trial in 
criminal court or when a prosecutor seeks to by- 
pass the juvenile court owe criminal charges 
against a young child. [ s: Infants 59, 66. 
C.J.S. Infants §§ 189, 197, 204.] 

fighting age. The age at which a person becomes 
eligible to serve in (or liable to conscription into) a 
military unit. [Cases: Armed Services @17, 
20.4(1). C.J.S. Armed Services § 42.] 

full age. See age of majority. 

lawful one 1. See age of capacity. 2. See age of 
majority (1). 

legal age. 1. See age of capacily. 2. See aye of majority 
(1). 


age discrimination. See DISCRIMINATION. 
Age Discrimination in Employment Act. A federal 
aw 


prohibiting job discrimination based on a per- 
son’s age, esp. unfair and discriminatory nia 
ment decisions that negatively affect someone who is 
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40 years old or older. 29 USCA §§ 621-634. @ 
Passed in 1967, the Act applies to businesses with 
more than 20 employees and to all governmental 
entities. — Abbr. ADEA. [Cases: Civil Rights 1199, 
C.J.S, Civil Rights §§ 56-58.} 


agency. 1. A fiduciary relationship created by express 
or- implied contract or by law, in which one party 
(the agent) may act on behalf of another party (the 
principal) and bind that other party by words or 
actions. See acruortry a). (Cases: Principal and 
Agent 1. CJS. Agency §§ 2, 4-6, 23, 25-27, 33, 
38-40, 58.] 
“The basic png A the agency device is to enable a 
person, through the services of another, to broaden the 
spore oF Tis arenes ie Secure we: iors ee 
es ca aaa Se a 
Harold ait Reuschiain & Wiltlam A. Gregory, Law of 
Agency and Partnership § 1, at 3 (2d ed. 1 : 
actual agency. An agency in which the agent is in 
fact exiployed bya frincipal (Cases: Principal and 
Agent € 996, 99. CJS. Agency §§ 148-149, 
153-164.] 
agen estoppel. An agency created by operation 
of law 2s established by a principals Tetons that 
would reasonably lead a third person to conclude 
that an agency exists. — Also termed apparent 
agency, ustensihle agency; agency by operation of law. 
[Cases: Principal and Agent €=25(3), 137. C_].S. 
Agency 8§ 61, 157, 211.) 
agency by necessity. Sec agency of necessity. 
agency by operation of law. See agency by estoppel. 
agency coupled with an interest. An agency in 
which the oe is granted not only the power to 
act on behalf of a principal but also a legal imeret 
in the estate or property involved. @ This type of 
agency is irrevocable before the interest expires, 
unless the parties agiee otherwise when creating 
the interest. The agency survives even if the prin- 
cipal becomes insane or dies. See power coupled with 
an interest undér rower (3). (Cases: Principal and 
Agent 34, 43(2)."C:].S. Agency §§ 114-119, 136.] 


agency from necessity. See agency of necessity. 

agency in fact. An agency created voluntarily, as by 
a contract. @ Agency in fact is distinguishable from 
an agency relationship created by law, such as 
gency By estoppel. (Cases: Principal and Agent 
8. CJS. Agency §§ 36-40.] 

agency of necessity. An agency arising during an 
emergency that necessitates the agent's acting 
without authorization from the principal; the rela- 
tion between a person who in exigent circum- 
stances acts in the interest of another without 
being authorized to do so. © It is a quasi-contractu- 
al relation formed by the operation of legal rules 
and not by the agreement of the parties. — Also 
termed agency from necessity; agency by necessity. See 
NEGOTIORUM GEsTIo. (Cases: Principal aad Agent 
© 14(1), 99. CJS. Agency §§ 20, 53, 153-164; 
Architects § 21.] 


apparent agency. See agency by estoppel. 


exclusive agency. The right to represent a princi- 
pal — esp. either to sell the principal's products or 


agency 


to act as the seller's real-estate agent — within a 
particular market free from competition. @ Strictly 
speaking, an exclusive agency merely excludes all 
other brokers, but not the owner, from selling the 
products or property. — Also termed exclusive 
agency to sell; exclusive franchise; sole selling agency. 
Cf. EXCLUSIVE RIGHT OF SALE. 


“Contracts In the element of exclusive agen ener- 
ally fal into three classes: 1 where the contract dows not 


h 
or not” $ Am. Jur. 2d Agency § 268, at 768 (1006). 


express agency. An actual agency arising from the 
principal's written or oral authorization of a per- 
son to act as the principal's agent. Cf. implied 
agency. (Cases: Principal and Agent €=96. C.J.S. 
Agency §§ 148-149.] 


financing agency. A bank, finance company, or 
other entity that in the ordinary course of business 
(1) makes advances against goods or documents of 
tide, or (2) by arrangement with either the seller 
or the buyer intervenes to make or collect pay- 
ment due or claimed under a contract for sale, as 
by purchasing or paying the seller’s draft, making 
advances against it, or taking it for collection, 
rdless of whether documents of title accompa- 
ny the draft. UCC § 2-104(2). 
general agency. A principal's delegation io an 
agent, without restriction, to take any action con- 
nected with a particular trade, business, or em- 
ployment. — Also termed universal agency. (Cases: 
Principal and Agent 993. C.J.S. Agency § 172.) 


implied agency. An actual agency arising from the 
conduct by the principal that implies an intention 
to create an agency relationship. Cf. express agency. 
(Cases: Principal and Agent 99. C.J.S. Agency 
§§ 153-164.} 


ostensible agency. See agency by estoppel. 

cial agency. An agency in which the agent is 
auhorisel only to conduct a single sraneaciog or 
a series of transactions not involving continuous 
service. (Cases: Principal and Agent €994. C.J.S. 
Agency § 172.) a 
undisclosed » An agency relationship in 
which an scent deals with ¢ third party iio has 
no knowledge that the agent is acting on a princi- 
pal’s behalf. ¢ The fact that the agency is undis- 
closed does not prohibit the third party from 
seeking redress from the principal or the agent. 
{Cases: Principal and Agent @=138-146. C.J.S. 
Agency §§ 166, 369-371, 385, 387-388, 398, 
412-419, 448-451.} 


universal agency. Sce general agency. 


2. An agent's place of business. 3. A governmental 
body with the authority to implement and adminis- 
ter particular i agai — Also termed (in sense 3) 
government ; administrative ; public agency; 
regulatory pasha (Cases: iAdnnimmraaies Law and 
Procedure €101. C.J.S. Public Administrative Law 
and Procedure § 8.) 


agency adjudication 


federal ey. A department or other instrumen- 
tality of the executive branch of the federal gov- 
ernment, including a government corporation and 
the Government Printing Office. © The Adminis- 
trative Procedure Act delines the term agency neg- 
atively as being any U.S. governmental authority 
that does not include Congress, the courts, the 
government of the District of Columbia, the gov- 
ernment of any territory or possession, courts- 
martial, or military authority. 5 USCA § 551. The 
caselaw on this ‘definition focuses on authority: 
generally, an entity is an ey if it has authority 
to take binding action. Other federal statutes de- 
fine agency to include any executive department, 
government corporation, government-controlled 
corporation, or other establishment in the execu- 
tive branch, or federal regulatory board. (Cases: 
Administrative Law and Procedure @101; United 
States $>30. C.J.S. Public Administrative Law and 
Procedure § 8; United States § 49.) 


ind dent agency. A federal agency, commission, 
or teard dee eat under ac dxcatca of the 
executive, such as the Federal Trade Commission 
or the National Labor Relations Board. — Also 
termed independent regulatory agency; indepentent 
regulatory commission. (Cases: United States 29. 
C.J.S. United States §§ 52, 57.) 


local agency. A political subdivision of a state. @ 
Local agencies inchide counties, cities, school dis- 
tricts, etc. 


quasi-governmental agency. A  government-spon- 
sored enterprise or corporation (sometimes called 
a government-controlled corporation), such as the Fed- 
eral National Mortgage Corporation. (Cases: Unit- 
ed States 53. C.J.S. United States §§ 83, 88-95.] 


state agency. An executive or regulatory body of a 
state. @ State agencies include state offices, depart- 
ments, divisions, bureaus, boards, and commis- 
sions. — Also termed state body. 


agency adjudication. See ADMINIS; RATIVE PROCEEDING. 
agency adoption. See aborrion. 


Agency for Healthcare Research and Quality. An 
agency in the U.S: Deparunent of Health and Hu- 
man Services responsible for conducting research 
into improving the quality of healthcare, reducing its 
cost, and broadening access to essential healthcare 
services. 


Agency for International Development. See Uxtrep 
STATES AGENCY FOR INTERNATIONAL DEVELOPMENT. 


Agency for Toxic Substances and Disease Registry. 
An agency in the U.S. Department of Health and 
Human Services responsible for evaluating the im- 
pact on public health of the release of hazardous 
substances into the environment, for maintaining a 
registry of contaminated waste sites, and for con- 
ducting research on the effects of hazardous sub- 
stances on human health. — Abbr. ATSDR. 


agency jurisdiction. See juRisiMtcrion. 


agency records. Under the Freedom of Information 
Act, documents that are created or obtained by a 
government agency, and that are in the agency's 
control at the ume the information request is made. 


a 
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5 USCA § 552: United States Dep't of Justice v. Tux 
Analysts, 492 U.S. 136, 109 S.Cu. 2841 (1989). [Cases: 
Records 54. C.J.S. Records §§ 99-100, 103-104.} 


agency regulation. See REGULATION (3). 

agency security. See government security under secur. 
4. 

agency shop. See siior. 

agency-shop membership. Sce FINANCIAL-CORE MEMISEI- 
sua. : 


agenda. A list of things to be done, as items to be 
considered at a meeting, usu. arranged in order of 
consideration. — Also termed calendar, calendar uf 
business; order of business. Cf. PROGRAM WD. 


action agenda. See action calendar under cacexnan 
4). 


consent agenda. See consent calendar under CALLEN. 
DAR (4). 


debate agenda. Sve debute calendar under CALENDAR 
(a). 


final agenda. An agenda that a deliberative assem- 
bly has adupted, or that has been adopted for a 
deliberative assembly by an officer or board 
charged with setting such an agenda. 


proposed agenda. An agenda offered, usu. with the 
notice calling the meeting that the agenda covers, 
tor a deliberative assemibiy's consideration. — Also 
termed lentalive agenda. 


report agenda. See report calendar under CALENDAR 
4), 


ecial-order agenda. See special-order calendar wn- 
CT CALENDAR (4). 


tentative agenda. See proposed agenda. 


unanimous-consent agenda. See consent calendar un- 
der CALENDAR (4). 


agens (ay-jenz). [Latin] 1. One who acts or does an act; 
an agent. Cf. paviens. 2. A plaintiff. 


agent. I. Something that produces an effect <an 
intervening agent>. See CAUSE (1); ELECTRONIC AGENT. 
2. One who 1s authorized to act for or in place of 
another; a représentative <a professional athlete's 
agent>. — Also termed commissionaité. Cf. PRINCIPAL 
(i; EmpLovEE. [Cases: Principal and ‘Agent 1], 3. 
C.J.S. Agency §§ 2, 4-9, 11-16, 18, 23, 25-27, 33, 
38-40, 58.) 


speaking, anyone can be an a who ts in fact 
pertorming the functions Peaned 


he be legal 
capable to contract _ d flabifities to nis 
ps raed might be . Thus an infant or 
a@ lunatic be an 


fl 
doubtless the court 


so 
perform.” Aro R. Mechem, Outlines of the Law of 
Agency 8-9 (Phillp Mechem ad., 4th ed. 1952). 


“The etyma of the word agent or agency tells us much. 
The words ora Godved Gora tn Lath vote 


Willam A. 
Agency and Partnership § 1, at 2-3 (2d ed. 1 
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apparent #. A person who reasonably appears 
to have authority to act for another, regardless of 
whether actual authority has been conferred. — 
Also termed ostensible agent. (Cases: Principal and 
Agent 99. C.J.S. Agency §§ 153-164.] 
bail-enforcement agent. See BOUNTY HUNTER. 
bargaining agent. A labor union in its capacity of 
representing employees in collective bargaining. 
[Cases: Labor Relations €@29]. C.J.S. Labor Rela- 
tions § 274.) 

broker-agent. See BROKER. 

business agent. See BUSINESS AGENT. 

clearing agent. Securities. A person or company 
acting as an intermediary in a securities wransac- 
tion or providing facilities for comparing data with 
respect to securities transactions. © The term in- 
cludes a custodian of securities in connection with 


the central handling of securities. Securities Ex- . 


change Act § 3(a)(23)(A) (15 USCA 
§ 78c(a)(23)(A)). — Also termed clearing agency. 


co-agent. A person who shares with another agent 
the authority to act for the principal. — Also 
termed dual agent. Cf. common agent. 


commercial é. 1. BROKER. 2. A consular officer 
responsible for the commercial interests of his or 
her country at a foreign port. 3. See mercantile 
agent. 


common agent. An agent who acts on behalf of 
more than one principal in a transaction. Cf. co- 
agent. 


corporate t. An agent authorized to act on 
behalf of'a corporation; broadly, all employees and 
officers who have the power to bind the corpora- 
tion. (Cases: bl pag €=397-399. C.J.S. Cor- 
porations §§ 586-587, 591, 593-596, 598.) 


county agent. See juvenile officer under OFFICER WD. 


del credere agent (del kred-o-ray or kray-da-ray). 
An agent who guarantees the solvency of the third 
party with whom the agent makes a contract for 
the principal. @ A del credere agent receives pos- 
session of the principal's goods for purposes of sale 
and guarantees that anyone to whom the agent 
sells the goods on it will pay Promptly for 
them. For this guaranty, the agent receives a high- 
er commission for sales. The promise of such an 
agent is almost universally held not to be within 
the statute of frauds. — Also termed del credere 
factor. [(Cases: Factors =29.] 


me aaoeed agent. A national oh soy nen in one 
of four categories: (1) ambassadors, (2) envoys and 
ministers plenipotentiary, (3) ministers resident ac- 
credited to the sovereign. or (4) chargés d'affaires 
accredited to the minister of foreign affairs. [Cases: 


Ambassadors and Consuls €=1-8. C.J.S. Ambassa- 


_ dors and Consuls §§ 2-32.) 


dual agent. See co-agent. 


emigrant agent. One engaged in the business of 
hiring laborers for work outside the country or 
State. 


enrolled agent. See ENROLLED AGENT. 


agent 


escrow agent. The third-party depositary of an 
escrow; Escrow (3). — Also termed escrow holder; 
escrowee; escrow officer. (Cases: Deposits and Escrows 
13. CJj.S. Depositaries §§ 15-17; Escrows 
§§ 8-10.] 


fiscal agent. A bank or other financial institution 
that collects and disburses money and services as a 
depository of private and public funds on anoth- 
er's behalf. 


foreign agent. A person who registers with the 
federal government as a lobbyist representing the 
interests of a foreign nation or corporation. 

forwarding agent. 1. See rreiciit FORWARDER. 2. A 


freight forwarder who assembles less-than-carload 
shipments (small shipments) into carload ship- 


“ments, thus ‘taking advantage of lower freight 


rates. (Cases: Carriers € 178. CJS. Carniers 
§ 463.) 


agent. An agent authorized to transact all 
the principal's business of a particular kind or in a 
particular place. @ Among the common types of 
general agents are factors, brokers, and partners. 
(Cases: Insurance €°1634(2); Principal and Agent 
93. C.J.S. Agency § 172; Insurance §§ 1938-194.] 


used by 
in the Restatement of 


fresh a 


authori mana: 

er of a store is an ane of a general agent.” J. Dennis 

Hynes, Agency, Pi ip, 

(1997). 
government agent. 1. Ai einployee or repiesenta- 
tive of a ove ninental body. [Cases:. Jnived States 
36. C.J.S. United States §§ 56-57.] 2. A law- 
enforcement official, such as a police officer. or an 
FBI agent. 3. An informant, esp. an inmate, hired 
by law enforcement to obtain incriminating state- 
ments from another inmate. @ An accused's Sixth 
Amendment right to counsel is triggered when the 
accused is questioned by a government agent. 


high-managerial agent. An agent of a corporation 
or other Business having authors to formulate 
corporate policy or supervise employees. — Also 
termed superior agent. 

independent agent. An agent who exercises person- 
al judgment and is subject to He pone only for 
the results of the work performed. 


innocent agent. Criminal law. A person whosc ac- 
tion on behalf of a principal is untawlul but does 
not merit prosecution because the agent had no 
knowledge of the principal's illegal purpose; a 
rson who lacks the mens rea for an offense 
ut who is tricked or coerced by the principal 
into committing a crime. @ Although the agent's 
conduct was unlawful, the agent might not be 
prosecuted if the agent had no knowledge of the 
rincipal’s illegal purpose. The principal is legal- 
y accountable for the innocent agent’s actions. 
See Model Penal Code § 2.06(2)(a). 


insurance agent. See INSURANCE AGENT. 
jural agent. See JURAL AGENT. 
land agent. See LAND MANAGER. 


agent 


fisting agent. See LASTING AGENT. 


focal agent. An agent appointed to act as another's 
(esp. i company’s) representative and to transact 
business within a specified district. 

managing agent. A person with general power 
involving the exercise of judgment and discretion, 
us apposed to an ordinary agent who acts under 
the direction and control of the principal. — Also 
termed business agent. (Cases: Principal and Agent 
50.) 

mercantile agent. Av agent employed to sell goods 
or merchandise on behall of the principal. — Also 
termed commercial agent. 


nonservant agent. An agent who agrees to act on 
the principal's behalf but is not subject to the 
principal's control over how the task is performed. 
@ A principal is not liable for the physical torts of a 
nonservant agert. See INDEPENDENT CONTRACTOR. 
CFE. SERVANT. 


ostensible agent. See apparent agent. 


patent agent. A specialized legal professional — not 
necessarily a licensed lawyer — who prepares and 
prosecutes patent re ie before the Patent 
and Trademark Office @ Patent agents must be 
licensed by the Patent and Trademark Office. — 
Also termed patent solicitor; registered patent agent. 


rimary agent, An agent who is directly auihorized 
y a principal. @ A primary agent generally may 
hire a subagent to perform all or part of the 
agency. C£. subagent. 
private agent. An agent acting for an individual in 
that person's private affairs. (Cases: Principal and 
Agent €°92(3).] 
process agent. A person authorized to accept ser- 
vice of process on behalf of another. (Cases: Cor- 
porations 668(4); Process 58. C.J.S. Conpora- 
tions 88 954-956; Process § 39.] 


aberrant J agent. A person who obtains drugs on 
ehalf of another person and delivers the drugs to 
that person. @ In criminal-defense theory, the pro- 
curing agent does not sell, barter, exchange, or 
make a gift of the drugs to the other person 
because the drugs already belong to that person, 
who merely employs the agent to pick up and 
deliver them. 


public agent. A person appointed to act for the 
public in matters pertaining to governmental ad- 
ministration or public business. (Cases: Officers 
and Public Employees 1. C.J.S. Officers and Pub- 
lic Employees §§ 1-9, 12-17, 21.] 


real-estate agent. An agent who represents a buyer 
or seller (or both, with proper disclosures) in the 
sale or lease of real property. @ A real-estate agent 
can be either a broker (whose principal is a buyer 
or seller) or a salesperson (whose principal is a 
broker). [Cases: Brokers ©°6. C.J.S. Brokers 
§§ 25-26, 31-32.) 


record agent. See INSURANCE AGENT. 


registered . A person authorized to accept 
service of process for another person, esp. a corpo- 
ration, in a particular jurisdiction. — termed 
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resident agent. (Cases: Corporations €=507(5), 
668(4); Process ©°58. C.J.S. Conporations §§ 728, 
954-956; Process § 39.) 


selling agent. The real-estate broker's represcnitit- 
tive who sells the property, as opposed to the 
agent who lists the property for sale. Cf. sastinc 
acenr. (Cases: Brokers 18. C.J.S. Brokers § 49.) 


soliciting agent. 1. Jnsurance. An agent with limited 
authority relating to the solicitation or submission 
of applications to an insurance company but usu. 
without authority to bind the insurer, as by accept- 
ing the applications on behalf of the company. 
(Cases: Insurance €°1634(3). C.J.S. Insurance 
§ 195.}] 2. An agent who solicits orders for goods 
or services for a principal. 3. A managing agent of 
a corporation for purposes of service of process. 
(Cases: Corporations €668(5).] 

special agent. 1. An agent employed to conduct a 
particular transaction or to perform a specified act. 
[Cases: Principal and Agent €94. C.J.S. Agency 
§ 172.] 2. See tnsURANCE AGENT. 


cially accredited agent. An agent with whom a 
third person has been specially invited to deal by 
the principal under circumstances leading the 
third person to believe that he or she ‘vill be 
notified if the authority is altered or revoked. 


statutory agent. An agent designated a! law to 
receive litigation documents and other legal no- 
tices for a nonresident corporation. @ In most 
states, the secretary of state 1s the statutory agent 
for such corporations. (Cases: Corporations 
©507(5, 12), 646, 668(14). C.J.S. Corporations 
§§ 725, 728, 902, 959.) 


stock-transfer agent. An organization that oversees 
and maintains records of transfers of shares for aa 
corporation. [Cases: Corporations @128.1.] 


subagent. A person to whom an agent has delegat- 
ed the performance of an act for the principal; a 
person designated by an agent to perform some 
duty relating to the agency. @ If the panes) 
consents to a primary agent's employment of a 
subagent, the subagent owes fiduciary duties to the 
ptinapal, and the principal is liable for the sub- 
agent's acts. Cf. pri agent. — Also termed sub- 
servant. [Cases: Principal and Agent-¢=73. C.J.S. 
Agency §§ 257-268, 265-267.] . 
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subagents. a 

Agency § 78, a St (Philp Mechem ed., 4th ed. 1952). 
successor agent. An agent who is appointed by a 
principal to act in a primary agent's stead if the 
primary agent is unable or unwilling to perform. 
superior agent. See high-managerial agent. 
transfer agent. An organization (such as a bank or 
trust company) that handles transfers of shares for . 


a publicly held corporation by issuing new certifi- 
cates and overseeing the cancellation of old ones 
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and that usu. also maintains the record of share- 
holders for the corporation and mails dividend 
checks. @ Generally, a transfer agent ensures that 
certificates submitted for transfer are properly in- 
dorsect and that the right to transfer is appropri- 
ately documented. (Cases: Corporations 128.1.] 


undercover agent. 1. Au agent who does not dis- 
close his or her role as an agent. 2. A police officer 
who gathers evidence of criminal activity without 
disclosing his or her identity to the suspect. 


universal agent. An agent authorized to perform 
all acts that the principal could personally per- 
form. [Cases: Principal and Agent €50.] 


vice-commercial agent, Hist. In the consular service 
of the United States, a consular officer who was 
substituted temporarily to. fill the place of a com- 
mercial agent who was absent or had been relieved 
from duty. 


- 3. Patents. A person who is not an attorney but who 
has fulfilled the U.S. Patent and Trademark Office 
requirements as a lay representative and is regis- 
tered to prepare and prosecute patent applications 
before the PTO. @ To be registered to practice 
before the PTO, a candidate must establish mastery 
of the relevant technology (by holding a specified 
technical degree or equivalent training) in order to 
advise and assist patent applicants. The candidate 
must also pass a written examination (the “Patent 
Bar”) that tests knowledge of patent law and PTO 
procedure. — Also termed patent agent. Cf. patent 
arrorney. (Cases: Patents €997. CJ.S. Patents 
§§ 135-138, 145, !78.] 


agent not :ecognized. Patents. A patent applicant's 
appointed agent who is not registered to practice 
before the U.S. Patent and Trademark Office. © A 
power of attorney appointing an unregistered 
agent is veid. 


associate agent. An agent who is registered to 
practice before the. U.S. Patent and Trademark 
Office, has begg,appbinted by a principal agent, 
and is authorized to prosecute a patent application 
through the filing of a powcr of attorney. @ An 
associate agent is often used by outside counsel to 
assist in-house counsel. 


agent provocateur (ay-jant pro-vok-e-ter or a-zhawn 
praw-vaw-ko-tuur), n. 1. An undercover agent who 
instigates or participates in a crime, often by infil- 
trating a group suspected of illegal conduct, to ex- 
pose and punish criminal activity. 2. A person who 
entraps another, or entices another to break the law, 
and then informs against the other as a lawbreaker. 


agent’s lien. See Lien. 

agent's power. See roweR (3). 

age of capacity. Sec ace. 

age of consent. See ace. 

age of criminal responsibility. See ace. 
age of discretion. Sec AGE. 

age of majority. See ACE. 

age of reason. See AGE. 


aggravation 


ager (ay-jer), n. [Latin] Roman law. Land or territory; 
esp.. a portion of land enclosed by definite hound- 
aries. 


ager arcifinius (ay-jor ahr-si-fin-ee-as), {Latin 
“land having irregular boundaries; unsurveyed 
land"} Roman law. Land enclosed only as a means 
of identification, not as a limit. Pl. agri arcifinii. 
Cf. ager limitatus. 

ager limitatus (ay-jar sha ites eae {Latin “field 
limited" or “land enclosed by boundaries"] Reman 
@ civil law. Land with sewed boundaries; esp., 
land whose boundaries have been fixed by a sur- 
veyor. @ The term applied to land belonging to the 
state by right of conquest, then granted and sold 
in individual plots. Cl. ager arcifintus. Pl. agri limi- 
tati (ag-ri lim-i-tay-tt). 


publicus (ay-jar pab-li-kas). Land of the peo- 
ple; public land. 


aggravated, adj. 1. (Of a crime) made worse or more 
serious by circumstances such as violence, the pres- 
ence of a deadly weapon, or the intent to commit 
another crime <aggravated robbery>. Cf. siapie cp. 
2. (Of a tort) made worse or more serious by circum- 
stances such as intention to cause harm or reckless 
disregard for another's safety <the defendant's neg- 
ligence was ne oars by malice>. [Cases: Negii- 
gence €©272-276. CJS. Negligence §§ 88-113.] 3. 
(OF an injury) harmful to a part of the body previ- 
ously injured or debilitated <an aggravated bone 
fracture>. See AGGRAVATION RULE. (Cases: Damages 
58. C.J.S. Damages § 165.) 


aggravated arson. See ARSON. 

aggravated assault. See assavLt. 

aggravated battery. See BATTERY. 

aggravated damages. See punitive damages under vaM- 
AGES, 

aggravated kidnapping. See KIpNarrinc. 

aggravated larceny. See LARCENY. 

aggravated misdemeanor. See serious misdemeanor un- 

ler MISDEMEANOR. 
aggravated robbery. See ROBBERY. 
aggravated sodomy. See sopomy. 


aggravating circumstance. See (:1RCUMSTANCE. 


aggravating element. See aggravating circumstance un- 
Jer CIRCUMSTANCE. 


aggravating factor. See aggravaling circumsiance under 
GIRCUMSTANCE. 


aggravation. 1. The fact of being increased in gravity 
or seriousness. 2. Eccles. law. A censure threatening 
the recipient with an increase in the penalties assoct- 
ated with excommunication, usu. because the recipi- 
ent disregarded an earlier sentence. @ For example, 
a person who spurned a sentence of excommunica- 
tion might be subjected to an anathema (a formal 
ban or curse). — aggravate, vb. 


. 


aggravation rule 


aggravation rule. Workers’ compensation. The principle 
that when an on-the-job injury combines with a 
preexisting injury, resulting in a greater disability 
than that which would have resulted from the on- 
the-job injury alone, the entire disability is compen- 
sable as if it had occurred at work. (Cases: Workers’ 
Compensation @552-566. C.J.S. Workmen's Compen- 
sation §§ 325-337.) 


aggravator. 1. One who commits a crime with an 
aggravating circumstance. 2. See aggravating circum- 
- stance under circessrance, Cf arricaror. 


aggregate (ag-re-git) adj. Formed by combining into a 
single whole or total <aggregate income>. — aggre- 
gately, adv. 

aggregate (ag-ra-git), n. An assemblage of particulars; 
an agglomeration <aggregate of interests>. 


aggregate (ag-ra-gayt), vb. To collect into a whole 
<aggregate the claims>. 


aggregate concept. Tax. An approach to taxing busi- 
Ness organizations whereby an organization is 
viewed as a collection of its individual owners, not as 
a separate taxable entity. (Cases: Internal Revenue 
©3879; Taxation 1015. CJ.S. Internal Revenue 
§§ 17-18; faxation § 1707.] 


aggregate corporation. See CORPORATION. 
aggregate demand. See DEMAND (4). 
aggregate income. See INCOME. 
aggregate sentence. See SENTENCE. 
aggregate supply. See supe.y. 


aggregate theory of partnership. The theory that a 
partnership does not have a a oar legal existence 
(as docs a corporation), but rather is only the totslity 
of the partners who make it uP: Cf. ENrrty THEORY OF 
PARTNERSHIP. [Cases: Partnership 63. C_J.S. Part- 
nership § 68.] 


aggregatio mentium (ag-ra-gay-shee-oh men-shee-om). 
{Latin “gathering together of minds”] See meeTInc 
OF THE MINDS. 


aggregation. Patents. 1. A set of parts that do not 
cooperate in structure or function, and are therefore 
unpatentable as an invention; the opposite of a 
combination. [Cases: Patents €°25. C.J.S. Patents 
§ 86.] 2. Hist. A patent examiner's label for a 
claimed invention that may or may not be a patenta- 
ble combination but whose claims do not clearly 
explain how the parts cooperate to produce a new 
or unexpected result. @ As a term of art, aggregation 
lost its usefulness when it was replaced by a statutory 
test in § 103 of the Patent Act of 1952. — Also 
termed juxtaposition. Cf. COMBINATION (4). 
“1 think of a football team as a combinati 


ion; one ; 
one receives, another runs, and still others hotd tne. 
oot pees oon different wing? each tn ene way, 
and not ape b are oa 
common end. to advance the yond Wey coast ane Ok, 
1 think of a track team as an aggregation; one nuns, another 
hurdies, another jumps, another throws. They all work for a 
common general , to amass points for thelr alma mater, 
but there Is lacking the vital of cooperation ar coordi- 
nation. Thay work, not as one but as several.” Skinner 
v. Oil, 54 F.2d 686, 898-99 (10th Cir. 1831). 


in tho old way and secomplsing fhe ld reauk, 2 on 
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aggrepation, and hence unpatentable; whereas, if a new 
result be produced by the joint action of the elaments, and 
TS ee eee cere ee eae 
contributions of the separate elements, then exisis a 

table combination.” er Sherman Hoar, Patent Tac- 
ics and the Law 38 (3d ed. 1850). 


aggregation doctrine. The rule that precludes a party 
ro 


m totaling all claims for purposes of meeting the 
minimum amount necesstry wo give rise to federal 
diversity jurisdiction under the amount-in-contro- 
versy requirement. See diversity jurisdiction under je. 
RISDICTION, AMOUNT IN CONTROVERSY. [Cases: Federal 
Courts C°344,]} 


aggregation of claims. Patents. In a patent application, 


an excessive number of claims that do not differ 
significantly in scope and are essentially duplicative. 
© Although a patent applicant may claim an inven- 
tion and its various features in a reasonable number 
of ways, each claim must differ materially from the 
others. — Also termed multiplicity of claims; undue 
multiplicity af claims. (Cases: Patents 124. CJ.S. 
Patents § 210.) 


aggregation rejection. See REJECTION. 
aggression. ntl law. A grave breach of international 


aw by a nation. @ The prohibition of aggression is a 
peremptory rule (jus cogens). Aggressors are guilty of 
an international crime. But there is no generally 
accepted definition of what constitutes aggression 
despite many attempts over the years to devise one. 
In 1974, the United Nations General Assembly 
adopted a Resolution on the Definition of Aggres- 
sion (Resolution 3314 (XXIX) of December 14, 
1974). It defines aggression, in part. us “the use of 
armed force by a State against the sovereignty, terri- 
torial integrity, or political independence of another 
country, or in a manner inconsistent with the Char- 
ter of the United Nations...." The definition does 
not extend to measures that, in certain circum- 
stances, might constiuute aggression, nor does it rec- 
ognize exceptional circumstances that would make 
the enumerated acts defensive rather than offensive. 
The U.N. Security Council has never expressly re- 
lied on the resolution when determining whether a 
nation’s acts constitute a “threat to the peace, breach 
of the peace, or act of aggression.” (See U.N. Char- 
ter art. 39, 59 Stat. 1031.) The difficulty of finding a 
enerally accepted definition of aggression is reflected 
in Article 5 of the Statute of the International Crimi- 
nal Court (37 I.L.M. 999). It confers jurisdiction on 
the Court over “the crime of aggression” but also 
requires the parties to the Statute to define the 
crime before the Court can exercise jurisdiction. 
(Cases: War and National Emergency 1, 19. C.J.S. 
War and National Defense §§ 1, 5-6.) 
“Atthough classical aggression has generally been thought 
choot alas eagenton areas ai 
forces under government control, today su and 
control of peoples may well result from resort to nonmilitary 
methods. Economic pressures on the other states; de- 
mands couched In traditionai dipiomatic terms but laden 
with implied threats to compel action or inaction; fifth col- 
umn activities; the endless propaganda harangue urging 
another state's peopies to rise against their government; the 
alding and abetting of rebel bands intent on overthrowing 
another government; and a wide range of other modem 
techniques must be inctuded in the salen aad Pins epee 


” 


Ann Van Thomas & AJ. Thomas Jr., Tha Concept of 
Aggression In Intemational Law 69 (1972). 
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direct aggression. Aggression in which a state’s 
regular armed forces participate. 


indirect aggression. Aggression carried out by some 
means other than through a state's regular armed 


forces. 
“(indirect ion would seem to have two prime mean- 
ings: (1) acts armed or unarmed and conducted 


governing 

another state or vicariously through third-party groups 

which io not eecive the ne Of omned foto: Dak wheter 

endanger the essential rights of a state upon which its 
tity depends. No d 


secu » No operations by the 
regular armed forces of a state are involved in either case; 
there aggression can be led as an indirect 


Ann Van Wynen Thomas & AJ. Thomas Jr., The Concept of 
Aggression in International Law 69 (1972). 


aggressor corporation. See CORPORATION. 


aggressor doctrine. The principle precluding tort re- 
covery for a plaintiff who acts in a way that would 
rovoke a reasonable person to use physical force 
for protection, unless the defendant in turn uses 
excessive force to repel the plaintiff. (Cases: Assault 
and Battery @ 13. CJ.S. Assault and Battery 
§§ 19-21.) 


apgrieved. adj. (Of a person or entity) having legal 
- rights that are adversely affected; having been 
: harmed by an infringement of legal rights. 


aggrieved party. See rarTy (21. 
AGI. abbr. See adjusted gross income under \NCOME. 


agillarius (aj-e-lair-ee-as), n. [Law Latin] Hist. A keep- 
er of a herd of cattle in a common field; a hayward. 


aging of accounts. A process of classifying accounts 
receivable by the time elapsed since the claim came 
into existence for the purpose of estimating the 
balance of uncollectible accounts as of a given date. 


aging-out, 2. A foster child's or minor ward's reaching 
the age at which’any legal right to care expires. @ 
Aging-out usu. “occurs when the child reaches the 
age of majority and becomes ineligible for foster 
care. Some states allow an extension of eligibility up 
to age 21 if the child is still in school or cannot live 
independently, or if it is otherwise in the child's best 
interests to remain in foster care and the child 
consents. See INDEPENDENT-LIVING PROGRAM. 


agio (aj-ee-oh or ay-jee-oh). The premium paid for the 

exchange of one kind of money for another, such as 

aper currency for coin or one.country’s currency 
lor another's. 


agiotage (aj-ce-a-tij). 1. The business of dealing in 
foreign exchange. 2. Speculative buying and selling 
; Of securities. 


k agist (o-jist), ub. To allow animals to graze on one’s 
pasture for a fee. : 


agister (9-jis-tar). One who takes and pastures grazing 
animals for a fee; a person engaged in the business 
of agistment. @ An agister is a type of bailee for 
hire. — Also spelled agistor. — Also termed gi : 
{Cases: Animals €=21. C.J.S. Animals § 46.) 

agister’s lien. See LEN. 
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agistment (s-jist-mant). 1. A type of bailment in which 
a person, for a fee, allows animals to graze on his or 
her pasture; the taking in of cattle or other livestock 
to feed at a per-animal rate. (Cases: Animals €=21. 
CJS. Ani § 46.] 2. A charge levied upon the 
owner or occupier of land. — Also termed gisement. 
See TITHE OF AGISTMENT. 


agistment of sea-banks. Hist. A charge on land used 
to pay for the upkeep of dikes that prevent the 
encroachment of the sea. 


agistor. See AGISTER. 


agnate (ag-nayt), adj. Related or akin through male 
anes, i ie the father’s side. 


agnate, n. 1. A blood relative whose connection is 
through the male line. 2. A relative on the father’s 
side, whether or not traced exclusively through the 
male line. Cf. COGNATE. 


agnatic (ag-nat-ik), adj. (Of a relationship) restricted to 
affiliations through the male line. — Also termed 
agnatical (ag-nat-i-kal). 
agnatio (ag-nay-shee-oh). [Latin] Roman law. Kinship 
rough the male line, not necessarily involving 
blood ties; specif., an affiliation of free persons of 
either sex in the power (patria potestas) of the senior 
living male or of a male who would be in his power 
if he were living. © An agnatic relationship could be 
created either by aire mre or by a blood relationship 
(cognatio) traced solely through the male side of a 
family. See COGNATIO; patria potestas under PoTEsTAas. 


agnation (ag-nay-shan), n. The relationship of agnates. 


agnatus (ag-nay-tes), n. [Latin] Roman law. A person 
related through the male line. Cf. cocnatus. 

“Agnati were] ail individuals subject for the time being to 

the same patria potestas, or who would be so subject were 

the common ancestor alive. Brothers and sisters, with their 

uncles, aunts, nephews, nieces, and other coilaterals (not 


who 
"fy through es." John Bouvier, Bouvier’s Law Dictionary 
(8th ed. 1914). ont 
agnomen (ag-noh-man). (Latin) 1. Ar‘additional name 
or title; a nickname. 2. Roman law. An additional 
name, given in recognition of some achievement or 
to reflect adoption by a different gens. See NOMEN. 


ian (a-grair-ee-an), adj. Of or relating to land, 
d tenure, or a division of landed property. — 
agrarian, n. 
agrarian law. Roman ©& civil law. The body of law 
cata ba the ownership, use, and distribution of 
rural land. 
agrarium (9-grair-ce-am). [Law Latin] Hist. A tax on, 
or tribute payable out of, land. 
a gratia (ay gray-shce-a). [Law Latin] ex Graria. 
agreamentum (a-gree-d-men-tam). [Law Latin] Ayree- 
ment; an agreement. 
agree, vb. 1. To unite in thought; to concur in opinion 


or purpose. 2. To exchange promises; to unite in an 
engagement to do or not do something. 3. Parlia- 


agreed-amount clause 


mentary law. To adopt (usu. in the phrase agree to). 
See avaor rion (1. 


agreed-amount clause. An insurance-policy provision 
that the insured will carry a stated amount of cover- 
age. 

agreed boundary. See bouNnary. 


agreed-boundary doctrine. ‘The principle by which 
adjacent tindowners resolve uncertainties over land 
boundaries by permanently fixing the boundaries by 
agreement, specif), the rule that owners of contigu- 
ous Eand may agree on the boundary between the 
parcels, as long as the actual boundary is uncertain, 
there is agreement between the two owners about 
the boundary line, there is acquiescence in the 
agreed line for a time exceeding the statute of 
limitations, and the agreed boundary is identifiable 
on the ground. — Also termed doctrine of practical 
location. See agreed boundary under :vaunnany. [Cases: 
Boundaries C46, 48. CLp.S. Boundaries §§ 67, 69-73, 
83.) 

agreed case. See agrerd statement of facts wnder stxve- 
MENT OF FACTS. 

agreed decree. See DECREE. 


agreed dismissal. See dismixal agreed under visissat. 
a. 


agreed judgment. See jUvGMENT. 
agreed price. See rai: 
agreed statement of facts. See StATEMENT OF FACTS. 


agreed statement on appeal. See agreed statement of 
facts under SvATeMeNt OF FACTS. 


agreed value. See vaur (2). 


agreement. 1. A mutual understanding between two 
or mure persons abow their relative rights and 
duties regarding past or future performances; a 
manifestaton of mutual assent by two or more a 
sons. (Cases: Contracts 1. C.J.S. Contracts §§ 2-3, 
9, 12.] 2. The parties’ actual in as found in 
their language or by implication from other circum- 
stances, including course of dealing, usage of trade, 
and course of performance. UCC § 1-201(b)(3). 
(Cases: Sales 33. C.J.S. Sales § 43.] 


“The term Baeemen,, although frequently Oe ero 


contact. tn its sense, the term ‘agreement’ would 
Include any enengenet between two or more 
Intended to alfect thelr relations (whether legal cr otherwise) 
to each other. An accepted Invitation to dinner, for example, 
would be an agreement in this sense; but it would not be a 
contract, because It would neither be Intended to create, 
for would it in fact create, any tegal obligation between the 
ies to it. Further, even an a which fs intended 


‘e Commentaries 
on the Laws of England 5 (L. Crispin Warmington ed., 21st 
6d. 1950). 


“An agreement, as the courts have sald, ‘Is nothing more 
toa comisetaen parwore ta one anObtE Sl ag 

com persons to one another. in 
Sivan iecpects © broatier karin than coniact or even than 
bargain or promise. it covers executed sales, gifis, and 
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other transfers of property.” Samuei Williston, A Treatise on 
“ io. Contracts § 2, at 6 (Walter H.E. Jaeger ed., 3d 


agreement incident to divorce. See DIVORCE AGREE. 
MENT. 

agreement of sale. An agreement that obligates 
someone to sell and that may include a corre- 


sponding obligation for someone else to buy. 
[Cases: Sales @1, C.J.S. Sales § 2.) 


agreement to agree. 1. An unenforceable agreement 
that purports to bind two parties to negotiate and 
enter into a contract; esp., a proposed agreement 
negotiated with the intent that the final agreement 
will be embodied in a formal written document 
and that neither party will be bound until the final 
agreement is executed. 2. A fully enforceable 
agreement containing terms that are sufficiently 
definite as well as adequate consideration, but 
leaving same details to be worked out by the 
patties. [Cases: Contracts G25. CJS. Contracts 
§ 60.) 
“Although the panies expect that they will reach agreement 
on the missing terms, what they expect to happen if they fail 
to reach agreement is often urclear. They may understand 
that there will be no contract at all or they may understand 
that there will be a contract with the missing ter supplied 
aS @ matter of taw. if the fatter is their understanding, a 
Question arises whether the agreement is one with open 
terms sufficiently definite to be enforceable or whether it is a 
mere unenforceable ‘agreement to agree ’“ E. Allan Farms- 
worth, Contracts § 3.29, at 217 (3d ed. 1999). 7 
agreement to sell. An agreement that obligates 
someone to sell. [Cases: Sales G1. C..S. Sales 
§ 2] 


antenuptial agreement. See PRENUPTIAL AGREEMENT. 


binding agreement. An enforceable contract. See 
costracr. (Cases: Contracts 1. C.J.S. Contracts 
§§ 2--3.9, 12.] 


closing agreement. Tax. A written contract between 
a taxpayer and the Internal Revenue Service to 
resolve a tax dispute. (Cases: Internal Revenue 
€4761. C.J.S. Internal Revenue § 654.) 


cohabitation agreement. See CONABITATION AGREE- 
MENT. 


divorce agreement. See DIVORCE AGREEMENT. 


formal agreement. An agreement for which the law 
requires not only the consent of the parties but 
also a manifestation of the agreement in some 
particular form (e.g., a signed writing), in default 
of which the agreement is unenforceable. Cf. for- 
mal contract, under CONTRACT. [Cases: Contracts 
30. C.].S. Contracts §§ 66-67, 72.) 


integrated agreement. See INTEGRATED CONTRACT. 


invalid agreement. Sec invalid contract under con- 
TRACT. : 


living-together agreement. See COMABITATION AGREE: 
MENT. 
marital agreement. See MARITAL AGREEMENT. 


marital settlement agreement. See DIVORCE AGREE- 
MENT. . 


negotiated agreement. See NEGUTIATED AGREEMENT. 
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outsourcing agreement. See OUTSOURCING AGREE- 
MENT. 


point-aid-click agreement. See  POINT-AND-CLICK 
AGREEMENT. 


postnuptial agreement. See POSTNUPTIAL AGREEMENT. 
prenuptial agreement. See PRENUPTIAL AGREEMENT. 


property settlement agreement. See PROPERTY SETTLE- 
MENT (2). 


reconciliation agreement. See RECONCILIATION AGREE- 
MENT. 


separation agreement. See SEPARATION AGREEMENT. 


side agreement. 1. An agreement that is ancillary to 
another agreement. 2. /nt'l aw. An international 
accord that is separa negotiated to supplement 
a broader trade treaty. @ For example, NAFTA 
contains no provisions about labor standards or 
environmental protection. But two side agree- 
ments about those areas were negotiated separate- 
iy ane designed to supplement NAFTA, ngrech 

e treaty more attractive to the ratifying - 
ies. — Also termed supplemental agreement. 


simple agreement. An agreement for which the law 
requires nothing for its effective operation beyond 
<n manifestation that the parties have consent- 
ed. 


subordination agreement. An agreement by which 
one who holds an otherwise senior interest agrees 
to subordinate that interest to a normally lesser 
interest, usu. when a seller agrees to subordinate a 
purchase-money mortgage so that the buyer can 
obtain a ag eth we loan to improve the prop- 
erty. (Cases: Secured Transactions 147. C..S. 
Secured Transactions § 108.] 


supplemental agreement. Sce side agreement. 


surrogate-parenting agreement, Sec SURROGATE-PAR- 
ENTING AGREEMENT. 


takeover agreement. An agreement under which a 
defaulting party’s surety agrees to perform the 
original contract in the defaulting party's stead. 


trust agreement. See declaration of trust (2) under 
DECLARATION (2). 


unconscionable agreement (an-kon-sha-no-bal). An 
agreement that no promisor with any sense, and 
not under a delusion, would make, and that no 
honest and fair promisee would accept. © For 
commercial contexts, see UCC § 2-302. — Also 
termed unconscionable contract; unconscionable bar- 
{Cases: Contracts 1. CJ.S. Contracts 
§§ 2-3, 9, 12.} 


underwriting agreement. An agreement between a 

corporation and an underwriter covering the 

terms and conditions of a new securities issue. 

ise) Corporations €°79, C.J.S. Corporations 
6. 


valid agreement. See valid contract under CONTRACT. 


voidable agreement. See voidable contract under CON. 
‘TRACT. 


void agreement. See void contract under CONTRACT. 


Agricultural Marketing Service 


agreement of imperfect obligation. See unenforceable 
contract under CONTRACT. 


agreement of rescission, See RESCISSION (2). 
agreement of sale. See AGREEMENT. 


Agreement on Trade-Related Aspects of Intellectual 
Property Rights, Sce tries. 


Agreement Relating to Liability Limitation of the 
Warsaw Convention and The Hague Protocol. See 
MONTREAL AGREEMENT. 


agreement to agree. See AGREEMENT. 


agreement to marry. See marriage promise under prom. 
ISE. 


agreement to sell. See AGREEMENT. 
agri (ag-r1), n. pl. [Latin] Lands. 


agribusiness. The pursuit of agriculture as an occupa- 
tion or profit-making enterprise, including labor, 
land-use planning, and financing the cost of land, 
equipment, and other necessary expenses. 


Agricultural Adjustment Act. A 1933 federal statute 
that paid farmers not to produce crops in an effort 
to raise crop prices. @ The U.S. Supreme Court 
declared the Act unconstitutional tn 1936 on 
grounds that Congress had overstepped its powei to 
regulate commerce. A second, more limited Agricul- 
tural Adjustment Act was enacted in 1938. — Abbr. 
AAA. [Cases: Agriculture 3. 1.] 


Agricultural Cooperative Service. The federal agency 
within the U.S. Department of Agriculture responsi- 
ble for helping farmers to organize farm coopera- 
tives. © The Service also collects statistical informa- 
tion on co-ops and pulsishes Farmer Cooperatives, a 
monthly magazine. 

agricultural-disparugement law. A statute designed to 


rotect food producers from and provide remedics 
or pecuniary hirm resulting from false and mali- 


* cious reports of food contamination. © A typical 


statute applies to false and disparaging public state- 
ments implying or claiming that a penshable food 
product is unsafe for human consumption. It typi- 
cally applies when the ker or writer knows that 
the staterents are false use the.claim or implica- 
tion has no basis in reliable scientific inquiry, facts, 
or data. — Also termed veggie-libel law; perishable- 
food-disparagement act; agricultural-product-disparage- 
ment law; food-disparagement law. 

agricultural labor. Work that is performed on a farm 
or ranch, or that pertains to the production of 
commodities, such as harvesting crops, raising live- 
stock, or obtaining milk, honey, or other animal 
products. @ Agricultural labor is often excluded from 
certain labor laws, such as unemployment insurance 
and workers’ compensation. 


agricultural lien. See tien. 


Agricultural Marketing Service. An agency in the 
U.S. Department of Agriculture responsible for com- 
iling and publishing marketing information, estab- 
ishing and enforcing quality standards for agricul- 
tural products, testing those products, and making 
nts to states and farmers. @ It was established by 

e Secretary of Agriculture in 1972. — Abbr. AMS. 


agricultural-product-disparagement law 


agricultural-product-disparagement law. See aGRIcuL- 
TURAL-DISPARAGEMENT LAW. 


Agricultural Research Service. An agency in the U.S. 
Department of Agriculture responsible for conduct- 
ing agricultural research to ensure the production of 
high-quality food and food products. — Abbr. ARS. 


agriculture. The science or art of cultivating soil, 
harvesting crops, and raising livestock. [Cases: Agri- 
culture 3.1.] 
“ ‘Agriculture’ is broader in me: 
while Ht includes the preparation 
, the raising and harvesting of crops, and ail their 
Incidents, it also includes 


a i; , viticutture, 
. . bee , and ranching.” 3 Am. Jur. 2d 
Agneutire ’ 17 at 894-25 (1866). 
agri limitati (ag-ri lim-i-tay-ti). See ager limitatus under 
AGER, 


Aguilar-Spinelli test (ah-gee-lahr spi-nel-ee or ag-wo- 
hr). Criminal procedure. A standard for determining 
whether hearsay (such as an informant's tip) is suffi- 
ciently reliable to establish probable cause for an 
arrest or search warrant. @ Under this two-pronged 
test — which has been replaced by a broader, totali- 
ty-of-the-circumstances approach — the reliability of 
both the information and the informant must be 
assessed independently. Aguilar v. Texas, $78 U.S. 
108, 84 S.Ct. 1509 (1964); Spinelli v. United States, 
393 U.S. 410, 89 S.Ct. 584 (1969). Cf. roranrry-or- 
THE-CIRCUMSTANCES «= ‘rest.. (Cases: Criminal Law 
S21 1(3); Searches and Seizures C7118. C.].S. Crimi- 
nal Law §§ 330, 337: Searches and Seizures 
§§ 160-165, 167.] 


agunah (ah-goo-nah), n. Jewish law. 1. A woman whose 

usband has deserted her or otherwise disappeared. 

@ She may not remarry until either proving his 

death or obtaining a divorce. 2. A woman whose 
husband will not agree to a divorce. 


AGVA. abbr. AMERICAN GUILD OF VARIETY ARTISTS. 


ahupuaa (ah-hoo-poo-ah-ah). [Hawaiian] A variable 
measure of Hawaiian land, traditionally understood 
to stretch from the sea to the mountains, to allow the 
people to obtain the various materials needed for 
subsistence offered at different elevations. — Also 
spelled chupua'a. 


AICPA. abbr. American Institute of Certified Public 
Accountants. [Cases: Accountants €3.1.] 


AID. abbr. 1. See artificial msemination by donor under 
ARTIFICIAL INSEMINATION. 2. UNITED STATES AGENCY FOR 
INTERNATIONAL DEVELOPMENT. 


aid, n. Hist. 1. A subsidy or tax granted to the king for 
an extraordinary purpose. — Also termed grunt-in- 
aid. 2. A benevolence or tribute (i.e, a sum of 
money) granted by the tenant to his lord in times of 
difficulty and distress. @ Over time, these grants 
grew from being discretionary to matters of right. 
The three principal aids were: (1) to ransom the 
lord's person if he was taken prisoner; (2) to contrib- 
ute toward the ceremony of knighting the lord's 
eldest son; and (3) to provide a suitable portion to 
the lord's eldest daughter when she married. 3. 
Assistance in defending a lawsuit in which the plain- 
uff also has a claim against an unsued third party 
having a joint interest in the defense. 


than ‘farming’; and 
soil, the planting of 
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aid and abet, vb. To assist or facilitate the commission 
of a crime, or to promote its accomplishment. © 
Aiding and abetting is a crime in most jurisdic- 
tions. — Also termed aid or abet; counsel and procure. 
{Cases: Criminal law 59. C.}.S. Criminal Law 
§§ 127, 998.) — aider and abettor, n. 
“The phrase ‘aid and abet’ and ‘alder and abettcr seem 
unnecessarily verbose.... [A]ny aid given with mens rea is 
abetment; hence to add the word ‘aid’ to the word ‘abet’ is 
Rot necessary and is sometimes misleading.” Rollin M. 
‘so & Ronald N. Boyce, Criminal Law 724-25 (3d ed. 


“tn connection with the principal in the second degree or 
before { the terms ‘ald’ and ‘abet’ are 


aid and comfort. Help given by someone to a national 
enemy in such a way that the help amounts to 
treason. [Cases: Treason @6. C.J.S. Treason § 8.) 
“Ald and comfort may be given in various ways, such as 

buy ng aves and iPtor sevice in aid of the . 
delivering ners and deserters to the enemy, ar selling 
critical ats with knowledge of the fact that the pur- 
chaser buys them to use In the manufacture of gunpowder 

for the enemy, cr otherwise to ald him in his prosecution of 

the war. And the courts have hes short to the claim 


Criminal Law 502 (3d ed. 1982). 


aided-awareness survey, Trademarks. A trademark sur- 
vey in which interviewees are asked to choose froma 
spectrum of choices that prominently feature the 
esired response. @ Aided-awareness surveys are ol- 
ten discounted or entirely disregarded by courts in 
trademark-infringement actions. — Also termed aid- 
ed-recall survey. [Cases: Trade Regulation 5480, 
C.J.S. Trade-Marks, Trade-Names, and Unfair Cavpeti- 
tion §§ 268, 271.] 


aide-mémoire (ayd-mem-wahr). [French] /ntl law. A 
diplomatic document that a diplomatic agent leaves 
with the receiving state's department of foreign af- 
fairs on the occasion of a démarche. © The aide- 
mémoire presents the receiving state with a precise 
record of the substance of the diplomatic agent's 
mission. It is typically written in an impersonal] style, 
without mentioning either the addressee or the au- 
thor. It appears on printed letterhead and is dated, 
but it is not signed, initialed, or embossed with a 
seal. See DEMARCHE. 


aider, n. 1. An act of aiding; the curing of a defect. 2. 
One who aids another. 


aider by pleading over. The cure of a ‘Pleading defect 
yt an adversary's answering the pleading without an 
objection, so that the objection is waived. 

aider by subsequent pleading. The cure of a pleading 
defect by an adversary’s answer that refers to or 
admits a material fact or allegation that was not 
mentioned in the pleading, or an answer that shows 
the correct basis for the plaintiffs pleading. — Also 
termed express aider. 

aider by verdict. The cure of a pleading defect by a 
trial verdict, based on the presumption that the 
record contains adequate proof of the necessary facts 
even if those facts were not specifically alleged. — 
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Also termed cure by verdict. (Cases: Indictment and 
{information €200-203; Pleading 432-437. C_].S. 
Indictments and Informations §§ 252-256, Pleading 
§§ 873-886.] 


of action inherenty defective.” Benjamin J. Shipman, Hand- 

book jecesoapetgg Alora Ae 332, at 531 (Henry Win- 

throp Ballantine ed., 3d ed. 1923). 

aiding an a The crime of helping a prisoner 
escape custody. (Cases: Escape €°5. C.J.S. Escape 
§§ 19-23, 25-26.] 


aid of the king. Hist. A request of the king made by a 
tenant for relief from another's demand for rent. 


aid or abet. See Alp AND ABET. 


aid or abet infringement. Patents. Through some affir- 
mative act or conduct, to actively induce or assist 
with another person's infringement. @ Aiding or 
abetting patent infringemert is actionable under 
§ 271(b) of the Patent Act. Cf. infringement in the 
inducement under INFRINGEMENT. 


aid prayer. Hist. A plea by a life tenant or other 
holder of less than a fee simple to bring into the 
action another who hulds an interest in the estate 
(such as a reversioner or remainderman) to help 
defend the tide. — Also termed prayer in aid. 


aids. Sce ap (2). 


Aid to Families with Dependent Children. Odsolete. A 
federally funded, state-administered welfare pro- 
‘gram that provided financial assistance to needy 

amilies with dependent children. © Aid to Families 
with Dependent Children has been replaced by 
Temporary Assistance to Needy Families. — Abbr. 
AFDC. See TEMPORARY ASSISTANCE TO NEEDY FAMILIES. 

aiel (ay-al), n. [Law French) Hist. 1. A grandfather. 2. 
A writ by an heir of a grandfather for recovery of 
the grandfather's estate, which had been wrongfully 
possessed by a stranger. — Also termed (in sense 2) 
writ of aiel. — Also spelled aile; ayel; ayle. Cf. BESAVEL; 
COSINAGE. 

AIH. abbr. See artificial insemination by husband under 
ARTIFICIAL, INSEMINATION, ; 


Aiken exemption. Copyright. An exception in the law of 


infringement that permits retail establishments with 
less than 2,000 square feet of space to play radio and 
television broadcasts for employees and patrons 
without obtaining a license. Twentieth Century Music 
Corp. v. Aiken, 422 U.S. 151, 95 S.Ct. 2040 (1975). — 
Also termed store-recetver exemplion. (Cases: Copy- 
rights and Intellectual Property 948.1. C.J.S. Copy- 
rights and Intellectual Property §§ 86-91.) 


aimable compositeur (ay-mah-bla kon-poh-zee-tuur). 
[French] See amtaaue comrosrror. : 


AIPA, abbr. AMERICAN INVENTORS PROTECTION ACT. 


AIPLA. abbr. AMERICAN INTELLECTUAL PROPERTY LAW ASSO- 
CIATION, 


airbill. A document serving as a bill of lading for 
goods transported by air. © The term includes air 


air waybill 


consignment notes and air waybills. (Cases: Carriers 
51. C.J.S. Carriers § 390.] 


aircraft piracy. See air piracy under PIRACY (2). 


air law. The part of law, esp. international law, relat- 
ing to civil aviation. 

airman’s certificate. A license that every aircraft pilot 
must have to operate an aircraft in U.S. airspace. 49 
USCA §§ 44701-44711; 14 CFR § 61.3. (Cases: Avi- 
ation @122, CJS. Aeronautics and Aerospace 
§§ 42-45, 56.) 


Airman’s Information Manual. A publication of the 
Federal Aviation Administration, providing the fun- 
damental requirements of any pilot who flies in 
national airspace. 


air piracy. See PIRACY. 


air pollution. Environmental law. Any harmful sub- 
stance or energy emitted directly or indirectly into 
the air, esp. if the harm is to the environment or to 
the public health or welfare. [Cases: Environmental 
Law ©241-301.] 


air-quality-control region. Environmental law. A feder- 
ally designated area in which communities share an 
air-pollution problem, often involving several states; 
an interstate area or major intrastate area that the 
Environmental Protection Agency designates for 
monitoring and ameliorating ambient air-quality 
standards. 42 USCA § 7407(c). (Cases: Environmen- 
tal Law €°254~301.) 


air-quality criteria. Environmental law. The legal limits 
that the Environmental Protection Agency sets for 
pollutants in a defined area and at a specified time. 
(Cases: Environmental Law ¢°255.] 


air right. The right to use all or a portion of the 
airspace above real property. 


air-services agreement. See AIR-TRANSPORT AGREEMENT. 


airspace. The space that extends upward from the 
surface of land. esp. so far as is hear for the 
owner or Ponce to have reasonable use and en- 
joyment of the incidents of its ownership or posses- 
sion. Cf. OUTER SPACE. 


national airspace. Int'l law. The pillar of air above 
a nation’s territory — including ‘internal waters 
and the territorial sea — over which it has com- 
lete and exclusive sovereignty and through which 
foreign aircraft have no right of innocent passage. 
@ There is no agreement on the boundary between 
national airspace and outer space. 
igable airspace. The area above the legally 
established minimum flight altitudes, including the 
area needed to ensure safe takeoffs and landings 
of aircraft. 49 USCA § 40102(a)(80). (Cases: Avia- 
tion €8, 281. CJ.S. Aeronautics and Aerospace 
§§ 7-9, 21, 73.) 


air-transport agreement. A contract governing the 

operation of air services; esp., an intergovernmental 
agreement governing the operation of international 
air services between their territories. — Also termed 
air-services agreement. 

air waybill. See wavsitt. 


aisiamentum 


aisiamentum (ay-shee-a-men-tam). flaw Latin] An 
easement or privilege. 

aisne. See EIGNE. 

a issue (ah is(h}-yoo). [Law French] At issue. 

AJS. abbr. AMERICAN JUDICATURE SOCIETY, 

a jure suo cadunt (ay joor-ee s[yloo-oh kay-dent). 
(Latin] Scots law. They fall from their right. © The 
phrase appeared in reference to those who lose a 


property nght through loss of possession or through 
abandonment. 


a.k.a. abbr. Also known as. 
al (ahi), prep. (Law French] At. 


@ la grande grevaunce (ah la grawnd gra-vawns). (Law 
French) To the great grievance. 


ALAI. abbr. ASSOCIATION LITTERMRE EP ARTISTIQUE IN- 
TERNATIONALE. 


a large (ah lahrzh). [Law French] Free; at large. 


a latere (ay lat-a-ree). [Latin] From the side; collateral- 
ly. © This term was formerly used to denote collater- 
al succession rather than lineal succession. 


albacea (ahl-ba-thay-a), nu. Spanish law. An executor; 
the person named by a testator to carry out the 
directions of a will. 


alba firma (al-bo far-ma). (Law Latin} See warre rent. 
albanus (al-bay-nas), n. [Law Latin] See anvena. 

al barre (ahi babr). [Law French] Ac the bar. 

album breve (al-bam breev or bree-vee). See nREve. 


albus liber (al-bas hh-bar). [Law Latin “white book"] 
Hist. An ancient book containing a compilition of 
the laws and customs of the city of London. — Also 
termed White Book. 


alcalde (ahl-kahl-day or al-kal-dee). (fr. Arabic al-qadi 
“the Cadi" or “the judge”) Spanish law. 1. Hist. A 
judicial officer. @ The alcalde’s functions typically 
resembled those of a -justice of the peace. 2. The 
sie of a Spanish or Spanish-American town, usu. 
with a judicial element. @ This is the modern sense. 


Alcohol and Tobacco Tax and Trade Bureau. A bu- 
reau in the U.S. Department of the Treasury that 
administers the laws governing the production, use, 
and distribution of alcohol and to products, 
and collects excise taxes on firearms and ammuni- 
tion. © The Bureau has the tax-enforcement func- 
tions of the former Bureau of Alcohol, Tobacco, and 
Firearms. — Abbr. TTB. 

alcoholometer. Sec BREATHALYZER. 

alderman. A member of a city council or other local 
governing body. — Also termed alderpervon. [Cases: 
Municipal Corporations 84. C_J.S. Municipal Cor- 
porations §§ 214-215.) 

aldermannus (al-dar-man-es). [Law Latin) Hist. An al- 
derman. 

aldermannus civitatis vel burgi (siv-i-tay-tis vel bar- 
ju). An alderman of a city or borough. 
aldermannus hundredi seu wapentachii (han-dri-di 
syoo. wahp-en-tay-kee-1). An alderman of a hun- 
dred or wapentake. 
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aldermannut regis (ree-jis). An alderman of the 
king, so called because he is appointed by the king 
or gives the king's judgment in the premises allot- 
ted to him. 


aldermannus totius Angliae (toh-shee-as ang-ylee- 
ee). An alderman of all Englind, similar to the 
chief justiciary of England in later times. See just 
ClaRY. 

alderperson. See \OtLRMAN. 


alderwoman. A female member of a city council or 
other local governing budy. [Cases: Municipal Cor- 
rations C84. CJ.S. Municipal Corporations 

§ 214-215.) 


alea (ay-lee-a), u. (Lattin) Roman law. 1. A game of 
chance. 2. The chance of gain or loss in a contract. 


aleator (ay-lee-ay-tar). (Latin) Roman law. A gambler: 
dice player. 

aleatory (ay-Iec-a-tor-ce), adj. Dependent on uncertain 
contingencies. @ The word aleatory derives from the 
Latin word aleator. meaning “a gambler” which itself 
comes from alea (a die used in gaming). — Also 
termed aleatoric. 


aleatory contract. See CONTRACH. 
aleatory promise. See rRoMist. 


alegal, adj. Outside the sphere of law; not classifiable 
as_ being ee or iliegal <the law often treats the 
promises of unimarricd cohabitants as contractual 
words rather than alegal words of commitment>. — 
alegality, ». 

aler a Dieu. See acer Api. 

aler sans jour. See AER SANS JOUR. 


ale silver. Hist. A rent or tribute paid annually to the 
lord mayor of London by persons who sold ale 
within the city. 

alevosia. Spanish law. savice. See Pico v. United States, 
228 1.S. 225, 33 S.Ct. 482 (1913). 


alex adeu (ah-lay ali-duu). See vvev. 


alfet (al-fet). Hist. A cauldron filled with boiling water, 
used to scald the arm of a person undergoing an 
ordeal. See ordeal by waler (2) under orvEAL. 


Alford plea. A guilty plea that a defendant enters as 
part of a plea bargain, without actually admitting 
ilt. @ This plea is not considered compelled within 
the language of the Fifth Amendment if the plea 
represents a voluntary, knowing, and_ intelligent 
choice between the available options <the defen- 
dant — realizing the strength of the prosecution's 
evidence and not wanting to risk receiving the death 
penalty — entered into an Alford plea>. North Car- 
olina v. Alford, 400 U.S. 25, 91 S.Ct. 160 (1970). Cf. 
no contest. (Cases: Criminal Law €=273(4.1), 
273.1(2). C.J.S. Criminal Law §§ 365-374.) 


algorithm. Patents. A mathematical or logical process 
consisting of a series of steps, designed to solve a 
specific type of problem. © Algorithms were long 
considered abstract ideas and therefore unpatentable 
subject matter. But in 1998, the U.S. Court of Ap- 
eals for the Federal Circuit found valid a patent on 
inancial software as “a practical application of a 
mathematical algorithm [that] sivodces a useful, 
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concrete and tangible result.” State St. Bank & Trust 
Co. v. Signature Fin. Group, 149 F.3d 1368, 1373 
(Fed. Cir. 1998). That precedent makes it easier to 
patent computer software, which consists almost en- 
tirely of algorithms. (Cases: Patents 6. C.J.S. Pat- 
ents §§ 26-27.) 


algorithm exception. Patents. The general rule that an 
abstract mathematical function, such as an algo- 
rithm, cannot be patented. © The exception was first 
articulated by the U.S. Supreme Court in 
vu, Benson, 409 U.S, 63. 93 S.Ct. 253 (1972). The rule 
was undermined by State St. Bank & Trust Co. v. 
Signature Fin. Group, 149 F.3d 1368 (Fed. Cir. 1998). 
In that case, the court decided that a machine's 
transformation of numerical data into a calculated 
share price was a sufficient and practical application 
of a mathematical algorithm, formula, or calculation 
because the final share price was “a useful, concrete 
and tangible result.” — Also termed mathematical- 
algorithm exception. 

ALI. abbr. AMERICAN LAW INSTITUTE. 


alia enormia (ay-lee-a i-nor-mee-o). (Law Latin “other 
serious wrongs”) Hist. A general allegation of injuries 
made at the conclusion of the declaration by a 
plaintiff in a trespass action. (Cases: Trespass 
40(5). C.J.S. Trespass § 85.) 

aliamenta (al-ee-a-men-ta). (Latin) A liberty of passage 
or open way, such as a path through another's 
hedge or drainage for a waterway. 


alias (ay-lee-as), adj. Issued after the first instrument 
has not been effective or resulted in action. 


alias, adv. 1. Otherwise called or named; also known 
as <William Grimsby, alias the Grim Reaper>. 2. At 
another time. 


alias, n. I. An assumed or additional name that a 
person has used or is known by. — Also termed 
assumed name; fictilious name. (Cases: Names @14, 
C.J.S. Names §§ 29-34.] 2. Hist. A second writ issued 
after the_first has failed. See alias writ under wart. Pl. 
aliases, - 

alias dictus (ay-lee-as dik-tas). adv. [Latin] Otherwise 
called; ALIAS (a). 


alias execution. See EXECUTION. 
alias process. See process. 
alias subpoena. See suBPUENA. 


alias summons. See suMMONS. 
alias writ. See writ. 


a Kibellis (ay li-bel-is). [Law Latin] Roman law. 1. An 
officer having charge of petitions (libelli) addressed 

. to the emperor or sovereign. 2. CHANCELLOR OF THE 
EXCHEQUER. 


@ libello ut libellatur (ay ta-bel-oh at lib-o-lay-ter). (Law 
Latin) Hist. From the libel as laid. ¢ The phrase 
appeared in a dismissal in favor of a defendant. 


alibi (al-o-bi), n. [Latin “elsewhere”] 1. A defense 
based on the physical impossibility of a defendant's 
ilt by placing the defendant in a location other 

an the scene of the crime at the relevant time. Fed. 

R. Crim. P. 12.1. (Cases: Criminal Law €=31.5. 
C.J.S. Criminal Law § 87.) 2. The fact or state of 


alien amy 


having been elsewhere when an offense was commit- 
ted. 


alibi, vb. To offer or provide an alibi for <the conspir- 
ators alibied for each other>. 


alibi witness. See wirNess. 


alien (ay-lee-on or ayl-yan), n. A person who resides 
within the borders of a country but is not a citizen or 
subject of that country; a person not owing alle- 
giance to a particular nation. @ In the United States, 
an alien is a person who was born outside the 
jurisdiction of the United States, who is subject to 
some foreign government, and who has not been 
naturalized under U.S. law. (Cases: Aliens 71-15. 
CJ-S. Aliens §§ 2-13, 16-46.) 
alien ami. See alien friend. 
alien anty. See alien friend. 
alien enemy. A citizen or subject of a country at war 
with the country in which the citizen or subject is 
living or traveling. — Also termed enemy alien. 
(Cases: War and National Emergency 11. C.J.S. 
War and National Defense §§ 7-8.] 
“In its natural meaning, the term ‘allen enemy’ indicates a 


nationality, but r or . Hence, if a 
person is voluntarily resident in or ts carrying on business in 
an enemy country, then he is an alien enemy even though 
he be a British s or the su! of a neutral State 
«...” 1 EW. Chance, Pig rg of Mercantile Law 52-53 
{P.W. French ed., 13th ed. 1950). 


alien friend. An alien who is a citizen or subject of 


a friendly power. — Also termed (in Law French) 
alien amy; alien ami. 
alien immigrant. See 1MMIGRANT. 


enemy alien. See alien enemy. 


illegal alien. An alien who enters a country at the 
wrong time or place, eludes an examination by 
officials, obtains entry by fraud, or enters into a 
sham marriage to evade immigration laws. — Also 
termed undocumented alien. (Cases: Aliens 952-59. 
CJS. Aliens §§ 53, 70-71, 75, 77~82, 84-87, 92, 
97-100, 102, 107, 109-111, 114, 116-134, 136, 
188-149, 151-180, 182-275.] 


nonresident alien. A person who is neither a resi- 
dent nor a citizen of the United States. 

resident alien. An alien who has a legally estab- 
lished domicile in the United States. See narurat- 
zation. (Cases: Aliens €=3. C.}.S. Aliens §§ 6, 8. 
13.] : 

undocumented alien. See illegal alien. 


alien, ub, See ALIENATE. 


alienable (ay-lee-a-ne-bal er ayl-ya-), adj. Capable of 


being transferred to the ownership of another; 
transferable <an alienable property interet>. — 
alienability, 1. 
alienage (ay-lee-a-nij or ayl-yonij) a. The condition 
or status of being an alien. See DECLARATION OF ALIEN- 
ace. [Cases: Aliens =]. CJ.S. Aliens §§ 2-3. 51] 
alien ami. See alien friend under A1AEN. 


alien amy. See alien friend under A‘IEN. 
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Allen and Sedition Acts 


Alien and Sedition Acts. Hist. Four statutes passed in 
1798 designed to silence critics of the Federalist 
party by ughtening residency requirements for citi- 
zenship, granting to the President the power to jail 
aliens considered dangerous to the country, and 
restricting Ireedoms of the press and speech by 
criminalizing speech hostile to the government. © All 
the acts had expired or been repealed by 1802. 


alienate (ay-lee-a-nayt or ayl-ya-), vb. ‘To transfer or 
convey (property or a property right) to another. — 
Also termed alien. — alienator, 1. 


alienatio feudi (ay-lee-a-nay-shee-oh fyoo-di). (Law 
Latin] Hist. Disposition of a feudal right. 


alienatio feudifirmae feudifirmarum (ay-lee-a-nay- 
shee-oh fyoo-di-fer-mee fyoo-di-fer-mair-em). [Law 
Latin “dispasition of a feuholding of feuholders"”] 
Hist. A conveyance to avoid the prohibition on alien- 
ation of Crown lands. @ It was nullified by statute in 
1597. 


alienation (ay-lee-a-nay-shan or ayl-ya-nay-shan), ". 1. 
Withdrawal from former atuachment; estrangement 
<alienation of aflections>. 2. Conveyance, or trans- 
fer of property to another <alienation of one's es- 
tate>. (Cases: Property G11. C.J.S. Property §§ 27, 
33.) — alienative (ay-lee-a-nay-tiv or ayl-ya-), «dj. 

“[Alny transfer of rea! estate short of a conveyance of the 

tite is not an alienation of the estate.” 44 John Alan 


Appieman & Jean Appteman, surance Law and Practice 
§ 2741, at 325 n.12 (rev. vol. 1969). 


involuntary alienation. Alienation against the 
wishes of the transferor, as by attachment. — Also 
termed invaluntary conveyance. 


alienation clause. 1. A deed provision that either 
permits or prohibits the further conveyance of the 
property. [Cuses: Deeds €144(1), 149. C.J.S. Deeds 
§§ 275, 305-307, 309, 313.] 2. Jnsurance. A clause in 
wn insurance policy voiding coverage if the policy- 
holder alienates the insured property. [Cases: Insur- 
ance 38051. C.J.S. Insurance §§ 574, 640-652, 772.] 


alienation of affections. A tort claim for willful or 
malicious interference with a marriage by a third 
party without justification or excuse. © Where the 
cause of action still exists, the elements are (1) some 
wrongful conduct by the defendant with the plain- 
tiff's spouse, (2) the loss of affection or loss of consor- 
tium of the plaintiff's spouse, and (8) a causal rela- 
tionship between the defendant's conduct and the 
loss of consortium. Heartbalm statutes in 26 states 
and the District of Columbia have now abolished in 
whole or in part suits for alienation of affections. But 
the doctrine thrives elsewhere. For example, a 
North Carolina court has upheld a $1 million award 
to an ex-wife who filed an alienation-of-affections 
action against her ex-husband's new wife. Hutelmyer 
uv. Cox, 514 S.E.2d 554 (N.C. Ct. App. 1999). See 
CONSORTIUM; HEARTBALM sTaTuTE. (Cases: Husband 
and Wife @322-337.] 


alienation office. See OFFICE. 
alienative fact. See ract. 


alien corporation. See foreign corporation under Corro- 
RATION. 
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alienee (ay-lee-a-nee or ayl-ya-nee), n. One to whom 
property is transferred or conveyed. — Also termed 
disponee. 
fraudulent alienee. One who knowingly receives on 
asset by means of fraudulent alienation. (Cases: 
Fraudulent Conveyances C 156-158.) 


alien enemy. See ALiEN. 

alien friend. Sce aien. 

alienigena (ay-lee-a-nij-a-na). (Latin) Hist. An alien. CC 
INDIGENA. 

alieni generis (ay-lee-ee-ni {or al-ee-] jen-a-ris). [Latin] 
Of another kind; of a foreign kind. 


alieni juris (ay-lee-ee-ni [or al-ee-} joor-is), adj. {Latin} E 


Roman law. Subject to the power or authority of 
another. — Also spelled alieni iuris. 


alien immigrant. See miicranr. 


alienism. The state. condition, or character of an 
alien. 

alienist. A psychiatrist, esp. one who assesses a crimi- 
nal defendant's sanity or capacity to stand ial. 

alienor (ay-lee-o-nar or -nor), uv. One who transfers or 
conveys property to another. — Also termed dispo- 
nar. 


alienus (ay-lee- or al-ee-ee-nas), adj. (Linin] Roman law. 
Beldnging to another. @ Alienus homo means “anoth- 
er's slave.” 


aliment. Scots tae The financial support that an indt- 
gent person is entitled to receive from a spouse or, if 
unmarried, from a relative or relatives in a pre- 
scribed order. beginning with the person's chil- 
dren. — Also termed (in English taw) ances. 


alimenta (al-e-men-ta). [Latin] Roman law. Things nec- 
essary to sustain life, such as food and clothing. 


alimony (al-a-moh-nee). 1. A court-ordered allowance 
that one spouse pays to the other spouse for mainte- 
nance and support while they are separated, while 
they are involved in a matrimonial lawsuit, or after 
they are divorced. @ Alimony is distinct from a 
property settlement. Alimony payments are taxable 
income to the receiving spouse and are deductible 
by the payor spouse; payments in setdement of 
property rights are not. The Supreme Court has 
eld unconstitutional a statute that imposed alimony 
obligations on the husband only. Orr v. Ory, 440 U.S. 
268, 99 S.Ct. 1102 (1979). — Also termed spousal 
Support; maintenance. Cf. Cid SUPPORT; DIVORCE AGREE- 


MENT, [Cases: Divorce €=208, 230. C.J.S. Divorce - 


§§ 315, 320-331, 336-339, 369, 394-100, 422-426, 
481-487,] 


“‘Allmony,’ which signifies literally nourishment or suste- 
nance, means, In a gensral sense, the allowance required 
by law to be made to a spouse from the other spouse's 
estate for support or maintenance, either du a matrimo- 
nial sult or at its termination, where the fact of mariage is 
established and the right to a separate maintenance is 
proved. Similarly stated, alimony is the allowance which a 
Ce ee ed pe ee use for 
maintenance when they aro tg enero ater ny have 
been divorced." 27B CJS Divorce § 306, at 102-03 (1986). 


alimony in gross. Alimony in the form of a single 
and definite sum not subject to modification. — 
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Also termed fonp-sum alimony. (Cases: Divorce 
241. CJ.S. Divorce §§ 395-397.) 


alimony pendente lite (pen-den-tee li-tee). [Latin 
pendente lite “pending litigation] See temporary ali- 
mony. 


final alimony. See permanent alimony. 
lump-sum alimony. Sce alimony in gross. 
periodic alimony. See permanent alimony. 


 seieageie alimony. Alimony payable in usu. week- 

y or monthly installments either sipping f or 
until a time specified by court order. @ This kind 
of alimony may usu. be modified for changed 
circumstances of either party. It terminates upon 
the death of either spouse and usu. upon the 
remarriage of the obligee. — Also termed final 
alimony; periodic alimony. (Cases: Divorce €>230. 
CJ.S. Divorce $§ 369. 394-400, 422, 425-426, 
481-487.) 


provisional alimony. See temporary alimony. 


rehabilitative alimony. Alimony found necessary to 
assist a divorced person in acquiring the education 
or training required to find employment outside 
the home or to reenter the labor force. @ It usu. 
has time limitations, such as a maximum of one or 
two years. — Also termed short-term alimony; transi- 
tional alimony. [Cases: Divorce €©247, C.].S. Divorce 
§§ 373-377, 405-413.) 


reimbursement aiimony. Alimony designed to repay 
a spouse who during the marriage made financial 
contributions that directly enhanced the future 
earning capacity of the other spous:. @ An exam- 
ple is alimony for a wife who worked full-time 
supporting herself and her husband with separate- 
property earnings while he earned a medical de- 
gree. (Cases: Divorce 231. C.J.S. Divorce §§ 370, 
379.) : 


temporary alimony. \uterim alimony ordered by 
the court pending an action for divorce or separa- 
tion in which one party has made a claim for 
permanent alimony. — Also termed provisional ali- 
mony; alimony lente lite; allowance pendente lite. 
(Cases: Divorce 9208. C.J.S. Divorce §§ 315, 
320-331, 336-339, 422-126.) 


transitional alimony. See rehabilitative alimony. 
2. English law. ALIMENT. 


: alio intuitu (ay-lee-oh_in-t[yJoo-a-t{yJoo), adv. [Latin 


“under a different aspect”) Ina different view; with 
respect to another case or condition. 


. aliogui successurus (ay-lee-oh-kwi sak-ses-a-ras). [Lat- 


in} Hist. (Of an heir) otherwise entitled to succeed. @ 
The 1 Md appeared in reference to an heir who 
would have succeeded to the property by law, even 
without a deed granting succession rights. — Also 
spelled alioguin successurus. 

an estate, 


“In the general case, succeeds to 
for the debts and obti- 


gett dad lve Bull's fee toceeme e 
8 estate can take it up in a different character from that of 
Rabiity fe ror Reurred” wohn Traynor Tia Latin Max 
.”" John » Tra) ‘3 jo 
ims 38 (4th ed. 1894). sian i co 3 


allegation 


aliqualis probatio (al-i-kway-lis proh-bay-shee-oh). 
(Law Latin} Hist. Proof of some sort. @ The phrase 
referred to evidence that, although not meeting 
strict legal requirements, was the best available un- 
der the circumstances. 


aliquot (al-a-kwot), adj. Contained in a larger whole 
an exact number of times; fractional <5 is an aliquot 
part of 30>. 


aliquot-part rule. The principle that a person must 
intend to acquire a fractional part of the ownership 
of property before a court can declare a resulting 
trust in the person’s favor. [Cases: Trusts €=62-90. 
CJ.S. Trover and Conversion §§ 10-11, 128~142, 
144-173.] 


aliter (al-o-tar). [Latin)] Otherwise; it would be other- 
wise. 
on another's land, and make an excavation 


ble for both the past and the future. Alter 
heap 0: soil and teft it on the 's land.” R.F.V. 
ston, Salmond on the Law of Torts 42 (17th ed. 1977). 
ALT test. See SUNSTANTIAI-CAPACITY TEST. 
aliud {ay-lee-ad). (Latin) Something else; another 
thing. 
aliud examen (ay-lee-ad ig-zay-man). (Latin “another 
investigation” or “another trial") A different or for- 
eign mode of trial. 


aliud simulatum, aliud actum (ay-lee-ad sim-ya-lay- 
tem, Se nc ak-tem). [Latin] Hist. One thing pre- 
tended, another thing done. 

aliunde (ay-lee-yan-dee), adj. (Latin] From ancther 
source; from elsewhere <evidence aliunde>. Sec 
extrinsic evidence under evivence. (Cases: Criminal 
Law € 957; Federal Civil Procedure ¢@2371; Trial 
344. C.J.S. Criminal Law §§ 1415-1418; Trial 
§§ 921-926.) 

aliunde rule. Evidence. The doctrine that a verdict 


sie not be impeached by a juror's testimony unless © 
a fo 


undation for the testimony is first made by 
competent evidence from another source. 


ALJ. abbr. ADMINISTRATIVE-LAW JUDGE. 
all and singular. Collectively and individually. 


all-claims rule. Patents. The now-abandoned doctrine 
that a patent is invalid unless every inventor named 
in the patent made an inventive contribution to 
every claim in the patent. @ Section 116 of the Patent 
Act now expressly provides that inventors may apply 
for a patent joint y even though each did not make a 
contribution to the subject matter of every claim. 
(Cases: Patents 92. C.J.S. Patents §§ 126, 134.) 


allegata (al-a-gay-ta). [Latin] pl. ALLEGATUM. 


allegatio falsi ial ery heeolt fal-si or fawl-si). (Liat- 
in} Hist. An untrue allegation. Cf. exrressio Fast. 


allegation, ». 1. The act of declaring something to be 
true. 2. Something declared or asserted as a matter 
of fact, esp. in a legal pleading; a party's formal 
statement of a factual matter as being true or prova- 
ble, without its having yet been proved. — allege, vb. 


allegation of faculties 


defensive allegation. Eccles. law. A defendant's re- 
sponse in an ecclesiastical action; specif., a de- 
fendant's pleading of the facts relied upon that 
require the plaintiff's response under oath. Cf. 
primary allegation (2). 


“The proceedings In the ecciesiastical courts are therefore 
regulated according to the practice of the civil and canon 
laws .... [Tjheir ordinary course of proceeding is; first, by 
citation, to call the party injuring before them. Then ... to 
set forth the complainant’s ground of complaint. To this 
succeeds the defendant's answer upon oath; when, if he 
danies or extenuates the , they to proofs by 
witnesses examined, and th donee tions taken down in 
writing, by an officer of the court. ff the defendant has any 
circumstances to offer in his defence, ha must also pro- 
pound them in what is called his defensive allegation, to 
which he Is entitled In his turn to the plaintiff's answer upon 


oath, and may from thence to as weil as his 
antagonist.” ¥ William "Chocnonon. Chowan taries on the 
Laws of England 100 (1768). 


disjunctive allegation. A statement in a pleading or 
indictment that expresses something in the alter- 
native, usu. with the conjunction “or” <a charge 
that the defendant murdered or caused to be 
murdered is a disjunctive allegation>. [Cases: Fed- 
eral Civil Procedure €@675; Indictment and Infor- 
mation €72; Pleading 20, 53. C.J.S. Indichnents 
and Informations § 152; Pleading §§ 72-73, 150.) 


. material allegation. \n a pleading, an assertion that 
is essential to the claim, charge, or defense <a 
material allegation in a battery case is harmful or 
offensive contact with a person>. 


primary allegation. 1. The prinapal charge made 
against un adversary in a legal proceeding. 2. 
Eccles. law. The opening pleading in an action in 
ecclesiastical court. Cf. defensive allegation. — Also 
termed primary plea. 


3. Eccles. law. The entire statement of facts to be 
used in a contested suit. 


allegation of faculties. Family law. Archaic. A statement 
detailing a husband's or wife's property, made by a 
spouse who seeks alimony. See Facucries. [Cases: 
Divorce 239. C.J.S. Divorce §§ 416-419, 421-426.) 


allegation of use. See amendment to allege use under 
TRADEMARK-APPLICATION AMENDMENT. 


allegations-of-the-complaint rule. See :GHT-CORNERS 
RULE. 

spe eat (al-e-gay-tam), n. [Latin] A fact alleged in a 
pleading; ALLEGATION. PI. allegata. Cf. PROBATUM. 


alleged (e-lejd), adj. 1. Asserted to be true as described 
<alleged offenses>. 2. Accused but not yet tried 
<alleged murderer>. 


allegiance. 1. A citizen's obligation of fidelity and 
obedience to the government or sovereign in return 
for the benefits of the protection of the state. © 
Allegiance may be either an absolute and permanent 
obligation or a qualified and temporary one. 


acquired allegiance. The allegiance owed by a nat- 
uralized citizen. 


actual allegiance. The obedience owed by one who 
resides temporarily in a foreign country to that 
country’s government. @ Foreign sovereigns, their 
representatives, and military personnel are typical- 
ly excepted from this requirement. — Also termed 
local allegiance. 
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natural allegiance. The allegiance that native-born 
citizens or subjects owe to their nation. 


permanent allegiance. ‘Vhe lasting allegiance owed 
to a state by citizens or subjects. 

temporary allegiance. The impermancent allegiance 
owed to a state by a resident alien during the 
period of residence. 


2. Hist. A vaasal's obligation to the liege lord. See 
LIEGE. 


all-elements rule. Palents. Vhe doctrine that each ele- 


ment of a claim must be present in an allegedly 
infringing device in order to establish literal in- 
fringement. @ This rule acts to limit the doctrine of 


equivalents and prevent the doctrine’s application to 
an entire claim, rather than the claim's constituent 
elements. — Also termed all-limitations rule. Cf au. 


STEPS RULE; INHERENGCY DOCTRINE. (Cases: Pinents 


226.6. C_J.S. Patents § 415.) 
Allen charge. Criminal procedure. A supplemental jury 


instruction given by the court to encourage a dead- 
locked jury, after prolonged deliberations, to reach it 
verdict. Allen v. United States, 164 U.S. 492.17 S.Ct. 
154 (1896). — Also termed dynamite charge. dynamite 


instruction, nitroglycerine charge; shuigun instruction; 
third-degree instruction. [Cases: Criminal | Law 
865(1.5). C.J.S. Criminal Law § 1386.) 


aller a Dieu (a-lay a dyuu or dyoo). [Law French) To 


go to God. @ This phrase prays for the case to be 
dismissed from court. — Sometimes spelled aler a 
Dieu. Cf aviee. 


aller sans jour (a-lay san zhoor). (Law French) ‘To yo 


without day. @ This phrase prays for a tinal dismissal 
of a case. — Also spelled aler sans jour. See Go WENCH. 
WITHOUT DAY; ADEL. 


all-estate clause. See ALL-THE-ESTATE CLAUSE. 
all-events test. Tax. A requirement thai all events 


fixing an accrual-method taxpayer's right to receive 
income or incur expense must occur before the 
taxpayer can report an item of income or expense. 
(Cases: Internal Revenue €3373.] 


alleviare (a-lee-vee-air-ee), vb. [Law Latin} To levy or 


pay a fine or composition. 


all faults, with. See as ts. 
all fours. See ON ALL FOLRS. 
all-holders rule. Securities. 1. An SEC rule that prohib- 


its a public offering by the issuer of shares to some, 
but not all, of the holders of a class of shares. 2. An 
SEC rule requiring a tender offeror to make its ofler 
to all the targ.t company's shareholders. (Cases: 
Securities Regulation €°52.30-52.50. C.J.S. Securities 
Regulation §§ 121-122, 127-128, 131-138, 140-141.] 


alliance. 1. A bond or union between persons, fami- 


lies, states, or other parties. Cf. STRATEGIC ALLIANCE, 2. 
Int'l law, A union or association of two or more states 
or nations, usu. formed by league or treaty, esp. for 


jointly waging war or mutually protecting against 


and repelling hostile attacks. © An example is the 
North Atlantic Treaty Organization (NATO). Cf. vF- 


TENTE; ENTENTE. 
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allied offense. See OFFENSE (1). 


all-inclusive mortgage. See wrafiaround morgage under 
MORTGAGE. 


allision (a-lizh-on), n. Maritime law. The contact of a 
vessel with a stationary object such as an anchored 
vessel or a pier. © In modern practice, “collision” is 
often used where “allision” was once the preferred 
term. Cf. cotusion. [Cases: Shipping 81. CJ.S. 
Shipping §§ 184-187.) — allide (a-1d), vb. 


all-limitations rule. See ALL-ELEMENTS RULE. 


allocable (al-a-ke-bal), adj. That can be assigned or 
allocated. 


allocation, x. A designation or apportionment for a 

ific purpose; esp., the crediting of a receipt or 

the charging of a disbursement to an account <allo- 

cation of funds>. — allocate, vb. — allocable, adj. — 
allocator, n. 


allocatione facienda (al-a-kay-shee-oh-nee fay-shee-en- 
do), n. See DE ALLOCATIONE FACIENDA. 


allocatur (al-a-kay-tar). [Law Latin] It is allowed. @ 
This word formerly indicated that a writ, bill, or 
other pleading was allowed. It is still used today in 
Pennsylvania to denote permission to appeal. — Also 
termed allogatur. 


special allocatur. An allowance of a writ (such as a 
writ of error) that is legally required in certain 
cases. 


allocute (al-a-kyoot), vb. To deliver an allocution in 
court. 


allocution (al-o-kyoo-shen), 2. Criminal procedure. 1. A 
trial judge's formal address to a convicted defen- 
dant, asking him or her to por in mitigation of the 
sentence to be imposed. @ This address is required 
under Fed. R. Crim. P. 32(c)(3)(C). 2. An unsworn 
statement from a convicted defendant to the sen- 
tencing judge or jury in which the defendant can ask 
for mercy, explain his or her conduct, apologize for 
the crime, or say anything else in an effort to lessen 
the. impending sentence. © This statement is not 
subject to cross-examination. (Cases: Sentencing and 
Punishment €=356-360. C.J.S. Criminal Law 
§ 1498.) 


victim allocution. A crime victim’s address to the 
court before sentencing, usu..urging a harsher 
punishment. [Cases: Sentencing and Punishment 
$361. CJS. Criminal Law §§ 1460, 1472, 
1479-1480, 1492-1495, 1530, 1779.] 
allecutory (9-lok-ya-tor-ee), adj. Of or relating to an 
allocution <allocutory pleas for mercy>. 


allocutus. See ARREST OF JUDGMENT. 
allod (al-ed), n. Hist. The domain of a household. 


allodial (0-loh-dee-ol), adj. Held in absolute owner- 
ship; pertaining to an allodium. Cf. recat. — Also 

spelled alodial. — allodially, adv. 
“Tho tenn ‘alodial’ originally had no necessary reference to 


ferred; i simply meant land hetd in absolute ownership, not 
in n in whom th: 


upon other body cr e 
Pro; were cupposed tt le, or to the 
possessor of land was bound to render service. It 
thus to the land which In the setile- 


ment had been allotted to individuats, while bookland was 


allotment system 


dae Baggy tally Beles let Bile ines ona 
Q Before 


tae teen sued eyo sgh tand held In 
en used synonymou ‘O express eld in 
absolute ownership, the subject of free di ion inter 

“ Kenelm E. Digby, An to the 


vives or by will. 
History of the Law of Real Property 11-12 (Sth ed. 1897). 
allodium (o-loh-dee-om), n. An estate held in fee 
simple absolute. — Also spelled alodium. — Also 
termed alod; alode. [(Cases: Estates in Property 5. 
C.J.S. Estates §§ 11-12] 
“tn this country, one who has full ownership of land is said 
bs own it allodially — that Is, free o! services and 


f 
cidents." Thomas F. Bergin & Paul G. Haskell, Preface to 
Estates in Land and Future Interests 18 (2d ed. 1984). 


allogatur. See ALLOCATUR. 


allograph (al-e-graf). An agent's writing or signature 
for the prlichaal: © This if the antonym of autograph. 
(Cases: Principal and Agent €°132(1).] 


allonge (a-lawnzh). A slip of paper sometimes attached 
to a negotiable instrument for the purpose of receiv- 
ing further indorsements when the original paper is 
filled with indorsements. © Former UCC § 3-202 
required that indorsements be made on the instru- 
ment unless there was no space — and only then 
could an allonge be used. Current § 3-204(a) elimi- 
nates that requirement and provides that “a paper 
affixed to the instrument is part of the instrument.” 
The UCC comment makes it clear that the allonge is 
valid even if space is available on the instrument. 
(Cases: Bills and Notes 183. C.J.S. Bilis and Notes; 
Letters of Credit §§ 147, 149.) 


all-or-none offering. See OFFERING. 
all-or-none order. See ORDER (8). 


all-or-nothing rule. A gloss on the rule against perpe- — 
tuities holding that a class gift is invalid in its entire- 
fd is invalid in parc. © The effect is to invalidate a 
member's interest even if it vests within the 
period of the rule because it may be subject to 
partial divestment by the remote interest of another 
class member. [Cases: ded gree) 4(1). C_J.S. Per- 
petuities §§ 2, 12, 15-18, 20-24, 27-28, 30, 33,2. 
35-36, 52-53.) 


allotment, n. 1. A share or portion of something, such 
as pro previously held in common or shares in 
a corporation, or time assigned to speakers or sides 
in a deliberative assembly. (Cases: Common Lands 
14. CJ.S. Common Lands §§ 17-19.) 2. In Ameri- 
can Indian law, the selection of specific land award- 
ed to an individual allettee from a common holding. 
(Cases: Indians @°13. C.J.S. Indians §§ 82, 84.} — 
allot, vb. 


allotment certificate. Securities. A document that re- 
cords the essential elements of a subscription of 
shares, as how inany shares are to be purchased, the 
price to be paid, and the payment and delivery 
schedule. 


allotment note. English law. A seaman’s written assign- 
ment of a portion of his wages to a wile, parent, 
saga gg or sibling. @ These notes are governed 
y the Merchant Shipping Act of 1970, § 13(1). 


allotment system. English law. The practice of dividing 
land into small portions for cultivation by agriculcur- 
al laborers and others. 


allottee 


allottee. One to whom an allotment is made: a recipi- 
ent of an allotment. 


allowable state. Patents. OF a eae chim, the condi- 
tion of containing patentable subject: mater in an 
acceptithle form. 


allowance. 1. A share or portion, esp. of money that is 
assigned or granted. 


allowance pendente lite. See temporary alimony under 
MAIMONY, 


backhaul allowance. \ price discount given to cus- 
tomers who get their goods from a seller's ware- 
house as a reflection of the seller's freight-cost 
Savings. 

family allowance. A portion of a decedent's estate 
set aside by statute for a surviving spouse, chil- 
dren, or parents, regardless of any testamentary 
disposition or competing claims. @ Every state has 
a statute authorizing the probate court to award 
an amount for the temporary maintenance and 
support of the surviving spouse (and often for 
dependent children). ‘he allowance may be limit- 
ed for a fixed period (18 months ander the Uni- 
form Probate Code) or may continue until all 
contests are resolved and a decree of distribution 
as entered. This support, together with probate 
homesteads and personal-property allowances, is 
in addition to whatever interests by the will or 
by intestate succession. See probate homestead under 
HomesrEap. Cf. spassal allowance, (Cases: Executors 
and Administrators 7173-201. C.J.S. Executors 
aud Administrators §§ 344-393] 


gratuitous allowance. A pension voluntarily grant- 
ed by a public entity. © The gratuitous (rather 
than contractual) nature of this type of allowance 
gives the pensioner no vested rights in the allow- 
ance. [Cases: Pensions ©2.] 

spousal allowance. A portion of a decedent's estate 
set aside by statuce for a surviving spouse, regard- 
less of any testamentary disposition or competing 
claims. @ This allowance is superior to the claims 
of general creditors. In some states, it is even 
preferred to the expenses of administration, funer- 
al, and last illness of the spouse. — Also termed 
widow's allowance; widower's allowance. See probate 
homestead under HOMESTEAD. Cf. family allowance. 
[Cases: Executors and Administrators €° 173-201. 
CJ.S. Executors and Administrators §§ 344~393.] 


widower’s allowance. See spousal allowance. 
widow's allowance. See spousal allowance. 


2. The sum awarded by a court to a fiduciary as 
payment for services. 3. A deduction. 


depletion allowance. A tax deduction for the own- 
ers of oil, gas, mineral, or timber resources corre- 
sponding to the reduced value of the property 
resulting from the removal of the resource. (Cases: 
Internal Revenue 93490. 3501, 3504. C.J.S. Inter- 
nal Revenue §§ 261-265.] 


4. Archaic. A special sum that « court awards to the 
prevailing party in addition to the usual costs of 
Court, esp. in a difficult case. — Also termed eatra 
allowance; special allowance. 5. Patents. The U.S. Pat- 
ent and Trademark Office’s decision to issue a 


& 


patent to an applicant; specif, the patent examii 
er’s approval of an application's claims. ¢ Once 

Notice of Allowance is sent, the inventor must: pa 
an issue fee before the PTO issues the paten 
[Cases: Patents 107, C.J.S. Patents §§ 157-158. ] ( 
Trademarks. The U.S. Patent and Trademark O 
fice’s decision to approve a trademark for which th 
application was made under § [(b) of the Lanhian 
Act. @ If a wademark application is made unde 
§ Ib) and approved by de PTO, the PTO issucs 
certilicate of registration and publishes notice of th 
registration in the Official Gazetie. [Cases: Trad 
Regulation 214. CJ.S. Trade-Marks, Trade-Name. 
and Unfuir Competition § 180.) 


allowed application. See PATENT APPLICATION, 
allow the appeal, See REVERSE. 


alloynour (o-loy-nar). [Law French] Hist. One wh 
conceals, steals, or furtively carries off something 

all-purpose public figure. See rustic FIGURE, 

All rights reserved. Copyright. A phrase required a 
part of a valid copyright notice under the Bueno 
Aires Convention. @ Because other internationa 
copyright treaties do not require the phrase, and a: 
signatories to the Buenos Aires Convention are pat 
ties to other treaties, the phrase is now surplusage 


all-risk insurance. See INSURANCE. 


all-steps rule. Patents. The doctrine that in order for ; 
method or process claim to be literally infringed b: 
an accused process, the accused process must have 
every step and limitation — or au equivalent — o 
the infringed claim. Cf. at-ecemenis rete. [Cases 
Patents 9229. C.].S. Patents § 410.) 


all substantial rights. Patents. Every right in a paten 
(whether or not held by the grantor) that is of valuc 
when the patent rights or an undivided interest in : 
patent is transferred. @ A transfer is not a transfer o 
all substantial rights to a patent if: (1) it is territorial. 
ly restricted; (2) its term is less than the patent term 
(3) it contains field-of-use limitations; or (4) it doe: 
not convey rights to all claims in the patent. (Cases 
Patents @°202(1). C.J.S. Patents § 332.) 


all-the-estate clause. English law. The provision in : 
conveyance transferring “all the estate, right, title 
interest, claims, and demand” of the grantor in the 
property conveyed. — Also termed all-estate clause 
“tt was also usual before 1882 to add-what was called ar 
‘all estate clause’ with the object of ensuring that the entire 
Interest of the grantor should be transf , This was as ¢ 
matter of fact quite Ineffective to transfer anything tha 
would not pass automatically, and it is now omitted ir 
refiance on the enactment that, unless a contrary intentior 
ls expressed, every conveyance its effectual to all the 
estate, right, title, Interest, claim, and 
have in, to, or on the proper. 
kg] Sas Modem Law olf Real Property 678-& 


allurement. Torts. An attractive object that tempts 2 
trespassing child to meddle when the child ought ta 
abstain. See ATVRACTIVE-NUISANCE DOCTRINE. [Cases 
Negligence 91172-1178. C_J.S. Negligence §§ 399. 
476-477, 494-526.] 


alluvial mining. The practice of removing sand and | 
gravel from a riverbed. 
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alluvio maris (a-too-vee-oh mar-is). (Latin “alluvion of 
the sea"’} The formation of soil or land from the sea. 


alluvion (9-loo-vee-an). (fr. Latin alluvia “flood”] Ro- 
man & civil law. 1. Strictly, the flow or wash of water 
against a shore or riverbank. 2. An accumulation of 
soil, clay, or other material deposited by water; esp., 
in land law, an addition of land caused by the 
buildup of deposits from running water, the added 
land then belonging to the owner of the property to 
which it is added. — Also termed alluvium. 3. Louisi- 
ana law. An accumulation of soil, clay, or other 
matcrial deposited on the bank of a river. @ In 
Louisiana, lands formed on a seashore or the bank 
of a navigable lake are not alluvion. They belong to 
the state rather than the riparian owners. Cf. accre- 
TION (1); AVULSION (2); DELICTION; EROSION. (Cases: 
Navigable Waters €°44; Waters and Water Courses 
93. CJ.S. Navigable Waters § 94; Waters 
§§ 177-182, 184-185.) — alluvial, adj. — alluviate, 
vb. — alluviation, n. 


alluvium. See ALLUVION (2). 


All Writs Act. A federal statute that gives the U.S. 
Supreme Court and all courts established by Con- 
gress the power to issue writs in aid of their jurisdic- 
tion and in conformity with the usages and princi- 
ples of law. 28 USCA § 1651(a). (Cases: Federal 
Courts 10.1.) 


ally. /nt'l law. 1. A nation tied to another by treaty or 
alliance. 2. A citizen or subject of an allied nation. 


almaria (al-mair-ee-a). [Latin “cupboard, bonkcase"} 
The archives of a church or library. — Also termed 
arnaria. 

almoign (al-moyn). (Law French “alms"} 1. Alms; a 
church treasury; an ecclesiastical possession. 
2. FRANKALMOIN. 

almoin. See FRAXKALMOIN. 

almoner (al-ma-nar). A person charged with distribut- 
ing the alms of a monarch, religious house, or other 

_sjustitution. @ This office was first instituted in reli- 

: gious houses and although formerly one of impor- 
tance is now almost a sinecure. 

alms (ahmz). Charitable donations; any type of relief 
bestowed on the poor. 

alms fee. Hist. A fee held by frankalmoin. See rrankat- 
MOIN, 

almshouse. Archaic. A dwelling for the publicly or 
privately supported poor of a city or county. 

alms land. Hist. Land held in frankalmoin. See rraxk- 
ALMOUN, 


alnager (al-na-jar). [law Latin] His/.-A royal official 
responsible for collecting taxes (the alnage) on wool- 
en cloth. © The tax was abolished in 1699. 


alod. Sce ALLomuUM. 
alode. See ALLOMIUM. 
alodium. See ALLoniuM. 


@ tour foy (ah loor fwah). (Law French “in their faith"] 
In their allegiance. 


alpha subclass. Patents. In U.S. patent law, a patent 
classification that has an alphabetic suffix. 


alteration 


alpha testing. Intellectual propery. The first phase of 
operational experimenting with a software program 
before the program's production release. usu. at the 
developer's site. @ Often, alpha testing involves only 
modular or component testing and not system test- 
ing. Alpha testing is usu. followed by beta testing, in 
which the entire system is tested at a customer's site 
before the product is released to the general public. 
Cf. BETA TESTING. 


ALTA. abbr. American Land Tide Association. 


alta proditio (al-ta proh-dish-ee-oh). [Law Latin] See 
‘TREASON. 


altarage (awl-tor-ij). Eccles. law. 1. The offerings made 
upon an altar or to a church. 2. An endowment or 
honorarium received by a priest for services per- 
formed at the altar. 


alta via (al-ta vi-a). [Law Latin] A highway. 


alteration. 1. Property. A substantial change to real 
estate, esp. to a structure, usu. not involving an 
addition to or removal of the exterior dimensions of 
a building's structural parts. @ Although any addi- 
tion to or improvement of real estate is by its very 
nature an alteration, real-estate lawyers habitually 
use alteration in reference to a lesser change. Still, to 
constitute an alteration, the change must he substan- 
tial — not simply a trifling modification. 


structural alteration. A significant change to a 
building or other structure, essentially creating a 
different building or structure. 


2. An act done to an instrument, after its execution, 
whereby its meaning or language is changed; esp., 
the changing of a term in a negotiable instrument 
without the Consent of all parties to it. @ Material 
alterations void an instrument. but immaterial ones 
do nat. An alteration is material if it (1) changes the 
burden of a party (as by changing the date, time, 
lace, amouiit, or rate of interest), (2) changes the 
iabilities or duties of any party (as by adding or 
removing the name of a maker. drawer, indorser, 
payee, or cosurety), or (3) chariges the operation: of 
the instrument or its effect in evidence (as by add- 
.ing words or negotiability, changing the form of an 
indorsement, or changing the liability from joint to 
several). [Cases: Alteration of Instruments ¢=1—30. 
C.J.S. Alteration of Instruments §§ 2-99, 104-109.) 
“With respect to written instruments, ‘alteration’ generally 


means a change in an-instrument’s sense of uage 
caused by a party to the instrument, and does not fasts 
such i * to tha instru- 


changes ag ates or‘ 

ment. Athoaphy the inction is not aftways observed, 
technically an a or to the 
instrument is a ‘spotiation,’ not an which does not 


interest, so as the origi remains legible.” 4 

Am. Jur. ou Attoation of inshumants ¢4 (1955) ie 
material alteration. 1. A significant’ change in 
something; esp. a change in a legal instrument 
sufficient to alter the instrument's legal meaning 
or effect. (Cases: Alteration of Instruments C1, 
C.J.S. Alteration of Instruments §§ 2-4.] 2. An unau- 
thorized change in an instrument or an addition 
to an incomplete instrument resulting in the modi- 
fication of a party's obligations. UCC § 3-407(a). 
[Cases: Alteration of Instruments ¢=1-30. C_J.S. 
Alteration of Instruments §§ 2~99, 104-109.) 


altercation 


altercation. A vehement dispute; a noisy argument. 
“altercation. The traditional view [s that this word refers to 


pistes! Molence.<.- Bul iv Ame” tha word now. neh 
denotes some of scuffing of fighting, especially in 
police ja * Bryan a Gamer, onary of Modem 
American Usage 34 (1998). 
alter ego. A corporation used by an individual in 
conducting personal business, the result being Uhat a 
court may impose liability on the individual by pierc- 
ing the corporate veil when fraud has been perpe- 
trated on someone dealing with the corporation. See 
PIERCING “THE Corporate ven. (Cases: Corporations 
1} .4(4). C.].S. Corporations § 12.) 


alter-ego rule. 1. Corporations. The doctrine that share- 
holders will be weated as the owners of a corpora- 
tion’s property, or as the real parties in interest, 
whenever it is necessary to do so to prevent fraud or 
to do justice. [Cases: Corporations €1.4(4). C.J.S. 
Corporations § 12.) 2. Criminal law. The principle that 
one who defends anothez against attack stands in the 
position of that other person and can use oy the 
amount ot force that the other person could use 
under the circumstances. (Cases: Assault and Bauery 

+ 68; Homicide 757. CJ.S. Assault and Battery 
§ 93.] 


altering or amending a judgment. A trial court's act of 
correcting a substantive mistake in a judgment, as by 
correcting a manifest error of law or fact. Fed. R. 
Civ. P. 59(e). (Cases: Federal Civil Procedure 
2641-2662.) 

alternat (awl-tar-nit or al-ter-nah). (French) The rota- 
tion in precedence among states, diplomats, etc., 
esp. in the signing of treaties. @ This practice gives 
each diplomat a copy of the treaty with the diplo- 
mat’s signature appearing first. 


alternate. Parliamentary law. A proxy for a delegate, 
usu. chosen in the same manner as the delegate 
rather than chosen by the delegate. See DELEGATE (2); 
PRONY (D. 


alternate legacy. See LEGACY. 


alternate valuation date. Tax law. The date six months 
after a decedent's death. © Generally, the estate can 
elect to appraise the decedent's property either as of 
the date of the decedent's death or as of the alter- 
nate valuation date. See sasis. (Cases: Internal Reve- 
nue € 4184.20; Taxation €>895(4). C.J.S. Taxation 
§§ 1902-1903.) 

alternatim (al-tar-nay-tim or awl-), adv. [Latin] Inter- 
changeably; by turns. 

Alternative Agricultural Research and Commerciali- 
zation Corporation. A federally chartered corpora- 
tion in the U.S. Department of Agriculture responsi- 
ble for funding the development and marketng of 
new nonfood products made from farm and forestry 
materials. — Abbr. AARCC. 

alternative constituency. See NONSHAREHOLDER CONSTIT- 
UENCY. 


alternative contract. See CONTRACT. 
alternative devise. See DEvIsE. 


alternative dispute resolution. A procedure for set- 
ding a dispute by means other than litigation, such 
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as arbitration or mediation. — Abbr. ADR. — Also 
termed dispute resolution. See ARBITRATION; MEDIATION. 
[Cases: Arbitration ©]. C.J.S. Arbitration §§ 2-3.) 
“AOR can be defined as encompassing all legally permitted 
processes of dispute resolution other than ation. While 
this definition (or something lke it) is widely used, ADR 


ts cbject to it on the round that it privileges 
ftigation by ging he impression that litigation is the nor- 
mal or standard 


Is the norm. tion is not nom, ADR is 
efined as everything-but-litigation because litigation, as a 
matter of law, is the default process of dispute resciution.” 
Stephen J. Ware, Altemativa Dispute Resolution § 1.5, at 
&-6 (2001). ; 
alternative expression. Patents. In a patent claim, a 
recitation of two or more elements or limitations that 
perform the same function <iren, steel, or other 
magnetic material>. @ Although once contrary to 
U.S. Patent and Trademark Office policy, alternative 
expressions urc now permitted if they present no 
uncertainty or ambiguity about the scope or clarity 
of the claims. — Also termed alternative language. 
(Cases: Patents C= 101(5).] 


alternative judgment. See jUDGMENT. 
alternative liability. See Lianitiy. 
alternative mandamus. See saxpamts. 


alternative-means doctrine. Criminal law. The princi- 
ple that when a crime may be commited in more 
than one way, the jury must he unanimous on the 
defendant's guilt but need not be unanimous on the 
possible different methods of committing the crime, 
as long as each possible method is supported by 
substantial evidence. [Cases: Criminal Law @872.5. 
C.J.S. Criminal Law §§ 1396-1398, 1543.] 

alternative-methods-of-performance contract. See al- 
ternative contract under CONTRACT. 


alternative minimum tax. See 1x. 
alternativeness rejection. See REJECTION. 
alternative obligation. See OBLIGATION. 
alternative order. 1. See ORDER (2). 2. See ORDER (4). 
alternative pleading. See PLEADING (2). 

alternative promise. See PROMISE. 

alternative relief. See retier. 

alternative remainder, See KEMAINDER. 

alternative sentence. See SENTENCE. 

alternative writ. See wait. 


akternis vicibus (al-tor-nis vis-i-bas). [Law Latin] Hist. 
Eccles. law. By turn; alternately. @ The patrons of two 
united churches could exercise their right of presen- 
tation to a benefice alternis vicibus. 


alterurm non laedere (al-tar-am [or awl-} non lee-ds- 
ree). [Latin “not to injure another”) Roman & civil 
law. To hurt no one by word or deed. © This was 
one of the three general precepts in which Justinian 
expressed the requirements of the law (Digest 


re VELA. - 


"eT 


 ESTISAR MGR Tee SM 


87 


. 


1.1.10.1; Institutes 1.1.3). Cf HONESTE VIVERE; SUUM 
CUIQUE TRIBUERE. 


alteruter (al-tar-yoo-tar or awl-). (Law Latin] One of 
two; either. : 

altius non tollendi (al-shee-as non te-len-d!). [Latin “of 
not raising higher") Homan & civil law. A servitude 
prohibiting a lai.downer from building a house 
above a certain height. 


altius tollendi (al-shee-as ta-len-di). [Latin “of raising 


higher") Roman ©& civil law. A servitude that allows a 
landowner to build a house as high as desired. 


alto et basso. See DE ALTO ET BASSO. 


altum mare (al-tam mair-ee or mahr-ee), n. [Law Lat- 
in] Hist. The-high seas; the deep seas. 

a lui et @ ses heritiers pour toujours (a lwee ay a sayz e- 
ree-tyay poor too-zhcor). {Law French] To him and 
his heirs forever. See and his heirs under HEIR. 


alvei mutatio (al-vee-1_ myoo-tay-shee-oh). [Latin fr. 
alyeus “the bed or channel of a stream") Hist. A 
change in a stream’s course. 


alveus (al-vee-as), n. (Law Latin] Hist. The bed or 
channel through which a stream flows in its ordinary 
course. (Cases: Waters and Water Courses 89. 
C.J.S. Waters §§ 170-174, 188-189.] 


ALWD (ahl-wad or al-wad). abbr. See ASSOCIATION OF LE- 
GAL WRITING DIRECTORS. 


ALWD Citation Manual. A guide to American legal 
citation written and edited by legal-writing profes- 
sionals affiliated with the Association of Writ- 
_ing Directors. @ First published in 2000 as an alter- 
native to the Bluebook, it contains one citation system 
for all legal documents and does not distinguish 
between citations in law-journal footnotes and those 
in other writings. The full name is the ALWD Citation 
Manual: A Professional System of Citation. — Often 
shortened to ALWD Manual. CE. BLUEBOOK. 


4,40. abbr. ANTE MERIDIES. 
AMA. abbr. 1. American Medical Association. 2. 


Against medical advice. 


@ ma intent (ah mah an-tawa). (Law French] On my 
action. 


amalgamation (a-mal-ga-may-shen), . The act of 
combining or uniting; consolidation <amalgamation 
of two small compantes to form a new corporation>. 
See Mercer. (Cases: Corporations €581. C.J.S. Cor- 
porations §§ 792-797.) ~- amalgamate, vb. — amalga- 
mator, 2. 


Amalphitan Code (a-mal-fa-tan). Hist. A compilation 
of maritime Law made Tate in the 11th century at the 
port of Amalfi near Naples. @ The Code was regard- 
ed as a primary source of maritime law throughout 
the Meciterranean to the end of the 16th centu- 
. — Also termed Amalphitan Table; Laws of Amalfi, 

ablets of Amalfi. 


@ manibus (ay man-a-bas), n. [Law Latin] Hist. A royal 
scribe. . 


amanuensis (a-man-yoo-en-sis), 2. [fr. Latin ab- 
“from” + manus “hand") One who takes dictation; a 
scribe or secretary. 


A.M. Best Company 


@ manu servus (ay man-yoo ser-vas). (Latin) A hand- 
servant; scribe; secretary. 


ambactus (am-bak-tas). [Latin] Hist. 1. A messenger. 2. 
A servant whose services are hired out by the master. 


ambasciator (am-bash-ee-ay-ter). [Law Latin] Hist. A 
person sent about in the service of another; an 
ambassador. 


ambassador. 1. A diplomatic officer of the highest 
rank, usu. designated by a government as its resi- 
dent representative in a foreign state. © Ambassa- 
dors represent the sovereign as well as-the nation 
and enjoy many privileges while abroad in their 
official capacity, including immunity. Ambassadors 
are distinguished from ministers and envoys, who 
represent only the state where they are from and 
not the sovereign. Ambassadors are also generally 
distinguished from certain legates who have only ec- 
clesiastical authority. But the papal nuncio and 
some legates, such as the legate a latere, bear the 
rank of ambassador. See NUNCIO; LeEcATE. [Cases: 
Ambassadors and Consuls 1-8. C.J.S. Ambassadors 
and Consuls §§ 2-32.] 2. A representative appointed 
by another. 3. An unofficial or nonappointed repre- 
sentative. — Also spelled (archaically) embassador. — 
ambassadorial, adj. — ambassadorship, n. 


ambassador extraordinary. An ambassador who is 
employed for a particular purpose or occasion and 
has limited discretionary powers. Cf. ambassador 
plenipotentiary. 

ambassador leger. See resident ambassador. 
ambassador ordinary. See resident ambassador. 


ambassador pi tentiary. An ambassador who 
has unlimited discretionary powers to act as a 
sovereign’s or government's deputy, esp. to carry 
out a particular task, such as treaty negotia- 
tions. — Also termed minister plenipotentiary, envoy 
plenipotentiary. Cf. ambassador extraordinary. 


ordinary ambassador. See resident ambassador. 


resident ambassador. An ambassador who r¢§ides 

in a foreign country as the permanent representa- 

tive of a sovereign or nation. @ A resident ambassa- 

dor has the right to request a personal interview 

with the host nation’s head of state. — Also termed 

ee leger; ordinary ambassador; ambassador or- 
inary. 

Amber Alert. A system by which the police can rapidly 
broadcast to the ange public a report of a missing 
or endangered child by means of radio and televi- 
sion announcements. @ The alert is named for Am- 
ber Hagerman of Texas, a nine-year-old who was 
abducted and murdered in 1996 by an unknown 
person. The system has been adopted by many 
communities in the U.S. and Canada. Local varia- 
tions exist. In Arkansas, for example, the system is 
called the Morgan Nick Alert after a child who was 
abducted by a stranger in 1995. — Also termed 
Amber Plan. 


A.M. Best Company. An investment-analysis and 
-advisory service. @ A.M. Best rates the financial 
strength of businesses from A+ + (strongest) to A+, 
A, A-, B+ +, and so on to C- and D. A grade of E 
means that the company is under state supervision. 


ambidexter 


and an F indicates that the company is in liqui- 
dation. 

ambidexter. 1. A judge or embracer who takes bribes 
from both sides in a dispute. 2. A lawyer who 
abandons the party that he or she initially represent- 
ed in a dispute to represent the opposing party in 
the same suit. 3. A person who engages in double- 
dealing. 


“Ambidexter is he that, wher a matter is in suit between — 


men, takes money of the one side and of the other, ome 
labour the suit, or such like; famine Oo bay a a 
his verdict." William Rastell, Termes de fa Ley 28 
ed. 1812). 
ites latens (am-bi-gyoo-o-tas lay-tenz). See latent 
pt Suis under AMBIGUITY. 


ambiguitas latens et ambiguitas patens (am-bi-gyoo-a- 
tas lay-tenz et am-bi-gyoo-o-tas stenz). [Latin] 
Hist. Latent and patent ambiguity. latent ambigni- 
ty and patent ambiguity under AMBIGUITY. 


ambiguitas patens (am-bi-gyoo-0-tas pay-tenz). See pul- 
ent ambiguily under AMBIGUITY. 


ambiguity (am-bi-gyoo-a-tee), n. An uncertainty of 

meaning or intention, as in a contractual term or 

statutory provision. Cf meaninc. (Cases: Contracts 

145(2); Statutes 190. C.J.S. Contracts 

§§ 303-305; Statutes § 321.] — ambiguous (am-big- 
yoo-as), adj. 

“In the context of statutory Piped sbdigae dy the word most 

ently used 


ta indicate rales 
Sivan 'belors fur can seach (on and. posse 


secon meaty ts ‘ambig tn 
term bs often ead to On tes mewn heme oat gi 


word 
pe paces . meaning ~~ Cnt things, but, In Saget to 
statute erpretation, | usage sanctions the applica- 
tion of the word * ambit pple nacaaagir ee elseetry 
meaning of words, phrases or 
estion thal ch in a parti 


Hinchy's case prompted the su; 

far contest, words convey to different fu: Je dierent 

range of msanings ‘derived from, not 

or mistakes Unguistic usage, but fram true knowledge 

about the use of words, 

Cross, Statutory micpeedon 
ambiguity on the factum. An aeabipuit es to 
the foundation of an instrument, suc ues- 
tion relating to whether a testator catendied or a 
particular clause to be part of an agreement, 
whether a codicil was intended to republish a 
former will, or whether the residuary clause was 
accidentally omitted. 


calculated ambiguity. A purposeful use of unclear 
language, usu. when two negotiating parties can- 
not agree on clear, piece language and therefore 
leave a decision-maker to sort out the meaning in 
case of a dispute. © Strictly speaking, this ts a 
misnomer: the more precise term is vagueness, not 
ambiguity. See VAGUENESS (1). 

extrinsic ambiguity. See latent ambiguity. 

intrinsic ambiguity. See patent ambiguity. 

latent ambiguity. An ambiguity that does not readi- 
ly appear in the language of a document, but 


instead arises from a collateral matter when the 
document's terms are applied or executed <the 


conact contained a latent ambiguity: the shipping. 


terms stated that the would arrive on the 
Peerless, but two ships have that name>. — Also 
termed extrinsic ambiguity; equivecation; ambiguitas 
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latens. (Cases: Contracts €143(2); Evidence 
452. CJS. Conlmets §§ 304-305; Evidence 
§§ 1222-1224.) 

“Instead ol this word ‘equivocation,’ the phrase ‘tatent ambi- 


guity’ Is sometimes used by courts, — ‘latent’ because it 
8s not develop until we seek to apply i and then discov. 
er the equivocation. This was invented 


phrase 
Bacon, in one of his maxims, and itfong bald swayt but i 
has only served to confuse discussion, and his other word 
tor the same thing, ‘equivocation,’ is more suitable, and has 
come into general use since Professor 


ea giv d 
analysis of the subject some fi Ghy yeata. wee John 
Evidence 529 


Wigmore, A Students’ Textbook of the Law of 
Naas tn fact, the usual term today is latent ambigui- 
. —- Eds, 


patent ambiguity (payt-ont). An ambiguity that 
clearly stpeas on the face of a document, arising 
from the language itself <the nonperformance was 
excused because the two different prices expressed 
in the contract created a patent ambiguity>. — 
Also termed intrinsic ambiguity; ambiguilas patens. 
(Cases: Contracts €143(2); Evidence 451. 
CJ.S. Contracts §§ 303-305; Evidence §§ 1222, 
1224-1225.] 
“{LJatent ambiguity ... must be carefully distinguished from 
, where words are omitted, or contradict 


wards to be drawn for ‘two hundred ound! but | in figures 
for ‘£245,’ evidence was not yee to show that the 


figures the intention of thi R. 
Anson, ae sez of the Law of Contec 401 (Arthur L. 
Corbin od., Am. ed. 1919). 


ambiguity ae See CONTRA PROFERENTEM. 


ambit (am-bit). 1. A boundary line or limit; esp., the 
scope of a statute or regulation, or the sphere of 
influence and authority of an agency, committee, 
department, or the like. 2. A space surrounding a 
house or town. 


ambitus (am-bi-tas), n. [Latin ambitus “deviousness, 
corruption") Hist. The procuring of a public office 
by money or gifts; the unlawful buying and selling of 
a public office. 


ambulance chaser. 1. A lawyer who approaches vic- 
tims of accidents in hopes of persuading them to sue 
for damages. 2. A lawyer's agent who engages in this 
activity. — ambulance-chasing, n. 


ambulance-chasing. A blatant form of solicitation in 
which the lawyer (either personally or through an 
agent) urges injured people to employ the lawyer to 
represent them. 

ambulatory (am-bya-le-tor-ce), adj. 1. Able to walk 
<the accident victim is still ambulatory>: 2. Capable 
of being altered or revised; not yet legally fixed <a 
will is ambulatory because it is revocable until the 
testator’s death>. 


ambulatory automatism. See auTOMATISM. 
ambulatory disposition. See pispostTiOn (2). 
ambulatory will. See witt. 


a me (ay mee). [Latin] From me. @ This phrase was 
used in feudal grants to denote tenure held direct 
of the chief lord. The phrase is short for a me 
superiore meo (ay mee dee s[y]oo-peer-ce-or-ec mee- 
oh), meaning: “from me of my superior.” Cf. bE ME. 


a me de su meo (ay mee dee s[y]oo-peer-ee-or- 
ee mee-oh). [Law Latin] Hist. From me, of my supe- 
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rior. @ In a feudal land grant, this phrase provided 
that when feudal title was completed, the grantee 
would hold the land of the grantor’s superior. 


ameliorate (a-meel-ya-rayt), vb. 1. To make better 
<the charity tries to ameliorate the conditions of the 
homeless>. 2. To become better <with time, the 
situation ameliorated>. 


ameliorating waste. See WASTE (1). 


amelioration, n. 1. The act of improving something; 
the state of being made better. 2. An improve- 
ment. — ameliorative, adj. 


ameliorative waste. See amelioraling waste under wasTE 
(2). 


amenable (e-mee-noe-bal or -men-o-), adj. Legally an- 
swerable; liable to being brought to judgment <ame- 
nable to process>. — amenability, n. 


amend, vb. 1. To make right; to correct or rectify 
<amend the order to fix a clerical error>. 2. To 
change the wording of; specif., to formally alter (a 
statute, constitution, motion, etc.) by striking out, 
inserting, or substituting words <amend th: ag 
tive bill>. See AMENDMENT (3). — amendable, adj. — 
amendability, n. 


amend a previous action. See amend something previ- 


ously adopted. 


amend something previously adoptcd. Parliamentary 
law. (Of a deliberative assembly) to change an 
otherwise final text. — Also termed amend a previ- 
ous action. 


amendatory (a-men-da-tor-ee), adj. Designed or serv- 
ing to amend; corrective <an amendatory rider to 
an insurance policy>. 


amended complaint. See CoMPLAINT. 
amended pleading. See PLEADING (b. 
amended return. See TAX RETURN. 


amende honorable (a-mend on-a-ra-bal or a-mawnd 
on-a-rah-bal). [French “honorable reparation”) Hist. 
A formal reparation for au offense or injury, done 
by making an open and usu. humiliating acknowl- 
edgment and apology so as to restore the victim's 
honor. @ This apology could be accomplished, for 
example, by walking into church. with a rope around 
the neck and a torch in hand, begging forgiveness 
from the injured party. 


amende profitable (e-mend proh-fee-tahb-le), x. Ro- 
man—Dutch law. In a defamation action, reparations 
made by a defendant who pays a sum that the 
peut has named under oath as being less than 
ull satisfaction for the claim. 


amender, 2. One who amends (a document, etc.). 


amendment. 1. A formal revision or addition pro- 
posed or made to a statute, constitution, pleading, 
order, or other instrument; specif, a change made 
by addition, deletion, or correction; esp., an altera- 
tion in wording. (Cases: Constitutional Law @=4, 10; 
Statutes 9131. C.J.S. Constitutional Law §§ 5-6; Siat- 
ules § 243.] 2. The process of making such a revi- 
sion. 


amendment 


amendment as of course. An amendment, usu. to 
pleadings, that a party has a statutory right to 
apply for without the court's permission. 


amendment on court's own motion. A change to a 
pleading or other document by the judge without 
a motion from a per [Cases: Federal Civil Proce- 
dure © 826; Pleading 232. CJ.S. Pleading 
§ 326.) 


nunc pro tunc amendment (nongk proh tangk or 
nuungk proh tuungk). An amendment thai is giv- 
en retroactive effect, usu. by court order. [Cases: 
Judgment 326; Motions 56(2). C.J.S. Judg- 
ments § 299; Motions and Orders §§ 51, 61.] 


3. Parliamentary law. A motion that changes another 
motion’s wording by striking out text, inserting or 
adding text, or substituting text. See aMEND (2). Cf. 
BLANK (2). 


amendment by adding. An amendment that places 
new wording at the end of a motion or of a 
paragraph or other readily divisible part within a 
motion. © Some authorities treat amendment by 
adding as a form of amendment by inserting. Cf. 
amendment by inserting. 


amendment by inserting. An amendment that places 
new wording within or around a motion’s current 
wording. @ Some authorities distinguish amend- 
ment by adding, which places new wording after 
the current wording, from amendment by insert- 
ing. Cf. amendment by adding. 


amendment by striking out. An amendment that 
removes wording from a motion’s current word- 
ing. 

amendment by striking out and inserting. An 
amendment that removes wording and replaces it 
with alternative wording. © The motion can prop- 
erly apply only to inserting wording in place of the 
wording being struck out; it cannot strike out 
some wording and insert new wording in a differ- 
ent place. See amendment by substituting; CRENTE x 
BLANK. Bit 

amendment by substituting. 1. A special type of 
amendment by striking out and inserting that re- 
places an entire main motion or a paragiiih or 
other readily divisible part within a main mation: 
an amendment of greater scope than a perfecting 
amendment. Cf. perfecting amendment. 2. An 
amendment by striking out and inserting. See 
amendment by striking out and inserting. — Also 
termed amendment in the nature of a substitute (in 
sense 1); suhstitute; substitution; substitute amendment. 
@ Parliamentary writers differ on when an amend- 
ment by striking out and inserting qualifies as an 
amendment by substituting. Some manuals treat 
the two as equivalent and apply the same ruies to 
them. Others maintain that an amendment is nota 
substitute unless it replaces the entire main mo- 
tion — or at least a readily divisible part within the 
main motion — and apply different rules to an 
amendinent by substituting than to a less drastic 
amendment. 


amendment in the nature of a substitute. See amend- 
ment by substituting (1). 


amendment after allowance 


amendment of the first degree. See primary amend- 
ment, 


amendment of the first rank. See primary amendment. 
amendment of the second degree. See secondary 


auendment, 


amendment of the second rank. See secondary amend- 
ment, 


amendment to the amendment. See secondary amend- 
nicut, 


amendment to the main question. See primary amend- 
ment, 


amendment to the text. Sec primary amendment. 


committee amendment. An amendment to 4 motion 
reported hy a committee to which the motion was 
relerred. 


first-degree amendment. See primary amendment. 


floor amendment. An amendment offered from the 
floor by an individual member, as distinguished 
from a commitice amendment. CE connmmitice amend- 
ment, 


friendly amendment. An ametidment that the mov- 
er of the motion keing amended supports, and to 
which no other member objects. 
“The term ‘fri amendment’ is often used to describe an 
amendment offered by someone who Is In sympathy with 
the purposes of the main metion, In the bellef that the 
amendment will either improve the statement or effect of the 
main motion, presumably to the satisfaction of Its maker, or 
wil increase the chances of the main motion’s adoption. 
Regardless of whether or not the maker of the main motion 
‘accepts’ the amendment, it must be opened to debate and 
voted on formally (unless adopted by unanimous consent) 
and is handled under the same rufes as amendments 
peel Henry M. Robert, Robert's Rules of Order Newly 
jevised § 12, at 154 (10th ed. 2000). 


the assembly, and 
will receive the usual consideration by the assembly. How- 
ever, even the acceptance of the proposed amendment b 
the maker of the motion is simply a statement of support, 
and every member of the assembly retains the right to 
object to the amendment's adoption by consent, 
and to debate and vote on the " Alice Sturgis, 
ada sa bare 


hostile amendment. An amendment that is opposed 
by the supporters of the main motion. 


killer amendment, An amendment that has the 
effect, intended or not, of ensuring the defeat of 
the main motion. 


nongermane amendment. An amendment that adds 
an unrelated rider. @ A nongermane amendment 
is out of order in most ordinary assemblies and 
many tegislative bodies. But some legislative bod- 
ies, in jurisdictions where legislation may embrace 
more than one subject, allow nongermane amend- 
ments to a bill. See RIDER. 


ecting amendment. An amendment that merely 
edits the form of a main motion or a primary 
amendment but does not substantially change its 
content, an amendment of lesser scope than an 
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amendment by substituting. Cf. amendment by suhsti- 
tuting (1). 


primary amendment. An amendment that directly 
amends the main motion. Cf. secondary amendment. 


pro forma amendment. An amendment moved sole- 
ly for the purpose of obtaining the floor and 
treated as withdrawn once the mover has spoken. 
@ The customary pro forma amendment in Con- 
gress is a motion “to strike the last word.” 


secondary amendment. An amendment that alters a 
pending primary amendment. Cf. primary amend- 
ment, 


second-degree amendment. See secondary amendment. 


substitute amendment. 1. A secondary amendment 
that substantially replaces rather than edits a pri- 
mary amendment. 2. See amendment by substituting. 


amendment after allowance. See PATENT-APPLICATION 
AMENDMENT. 


amendment after appeal. Sce  PAreNT-ArPLicaTion 


AMENDMENT. 


amendment after final action. See PATENT-APPLICATION 
AMENDMENT. 


amendment after payment of iss.te fee. See raTENT-Ar. 
PLICATION AMENDMENT. 


amendment before first action. See preliininary amend- 
ment under PATENT-APPLICATION AMENDMENT, 


amendment by implication. A rule of construction 
that allows a person to interpret a repugnant provi- 
sion in a statute as an implicit modificauon or abro- 
gation of a provision that appears before it. © 
Amendments by implication are not favored. See 
United States v. Welden, 377 U.S. 95, 102 n.12, 21 
S.Ct. 1082, 1087 n.12 (1964). 


amendment in excess of filing fee. See PATENT-APPLICA- 
TION AMENDMENT. 


amendment of indictment. The alteration of the 
charging terms of an indictment, either literally or in 
effect, after the grand jury has made a decision on it. 
@ The indictment usu. cannot be amended at trial in 
a way that would prejudice the defendant by having 
a trial on matters that were not contained in the 
indictment. To do so would violate the defendant's 
Fifth Amendment right to indictment by grand jury. 
[Cases: Indictment and Information. 159. C.J.S. 
Indictments and Informations § 193.] 


constructive amendment of indictment. The admis- 
sion of evidence that modifies the indictment by 
modifying the elements of a charged offense or by 
establishing an offense different from or in addi- 
tion to those in the indictment. 


amendment of mark in registration. See amendment of 
registration under TRADEMARK-APPLICATION AMENDMENT. 

amendment of registration. See TRADEMARK-APPLICATION 
AMENDMENT. 

amendment on court’s own motion. Sce AMENDMENT 
(2). 

amendment to allege use. See TRADEMARK-APPLICATION 
AMENDMENT. 
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amendment to different register. See TRADEMARK-AFILI- 
CATION AMENDMENT. 


amends, n. Compensation given for a loss or injury; 
reparation. 

amenity. [fr. Latin ameenitas “pleasantness”] Some- 
thing tangible or intangible that increases the enjoy- 
ment of real property, such as location, view, land- 
scaping, security, or access to recreational facilities. 


a mensa et thoro (ay men-sa et thor-oh). [Latin “from 
board and hearth") (Of a divorce decree) effecting a 
separation of the parties rather than a dissolution of 
the marriage <a separation a mensa et thoro was the 
usual way fora or to separate under English law 
up until 1857>. @ Not all states provide for such a 
proceeding. See divorce a mensa et thoro under Dt- 
VORCE} SEPARATION; A VINCULO MATRIMONII. (Cases: Di- 
vorce 155. C.J.S. Divorce §§ 223-225.} 


amerce (2-mors), vb. 1. To impose a fine or penalty 
that is not fixed but is left to the court's discretion; 
to punish by amercement. 2. To fine or punish in 
any manner. — amerceable (a-mar-so-bal), amercia- 
ble (a-mar-see-a-bal), adj. 
“There were two more aspects to this financial scheme of 
permitting suitors to use the royal courts — for a consider- 
ation. The practice Gueioed of 'amercing’ or wing ome 
who were ‘in the mercy of the king’ because they Noe 
forward a false claim, or had made a false defense. In other 
words the loser of the sult had to pay @ fine for his 
supposedly unjust effort to deny or resist the claim of his 
opponent.” Charles Herman Kinnane, A First Book on An- 
glo-American Law 272 (2d ed. 1852). 
amercement (a-mars-mant), n. [fr. Law French esire @ 
merci “to be at the mercy (of another),” fr. Latin 
merces “payment”] 1. The imposition of a discretion- 
ary fine or penalty by a court, esp. onan official for 
misconduct <an amercement proceeding>. 2. The 
fine or penalty so imposed <an amercement 
charged to the sheriff for failing to return the writ of 
execution>. — Also termed casiilite; (archaically) 
anerciament, merciament. [Cases: Sheritfs and Consta- 
bles 125. CJ.S. Sheriffs and Constables §§ 335-385.) 


American Academy of Actuaries. A national organiza- 
tion of actuaries who must meet specified education- 
al requirements and have at least three years of 
actuarial work experience. @ Created in 1965, the 
Academy promotes pute awareness of the actuarial 
profession, represents the profession before federal 
and state governments, and sponsors continuing- 
education conferences. — Abbr. AAA. See actuary. 


American Accounting Association. An organization of 
accounting practitioners, educators, and students. @ 
‘The Association, founded in 1916, promotes ac- 
counting as an academic discipline by sponsorin 
research projects and continuing-education semi- 
hars, — Abbr. AAA. [Cases: Accountants €=3.1.] 

American Arbitration Association. A national organi- 
zation that maintains a panel of arbitrators to hear 
labor and commercial disputes. — Abbr. AAA. 
[Gases: Arbitration €°26; Labor Relations ¢=453. 
CJ.S. Arbitration §§ 60, 62; Labor Relations 
8§ 464-465,] 


American Bankers Association. A voluntary trade us- 
sociation of banking institutions, including banks, 
irust companies, and savings banks and associations, 
whose members represent the vast majority of bank- 


American Federation of Musicians 


ing deposits in the United States. @ The association ~ 
was founded in 1875. — Abbr. ABA. 


American Bar Association. A voluntary national or- 
ganization of lawyers organized in 1878. © Among 
other things, it participates in law reform, law-school 
accreditation, and continuing legal education in an 
effort to improve legal services and the administra- 
tion of justice. — Abbr. ABA. (Cases: Attorney and 
Client 31. C.J.S. Attorney and Client §§ 8-9.] 


American Bar Foundation. An outgrowth of the 
American Bar Association involved with sponsoring 
and funding projects in law-related research, edu- 
cation, and social studies. (Cases: Attorney and 
Client €31. C.J.S. Allorney and Client §§ 8-9.] 


American Bureau of Ship ing. An organization of 
marine underwriters, shipbuilders, and marine car- 
riers charged with conducting research, technologi- 
cal development, officer training, and standards of 
building, maintaining, and operating seagoing ves- 
sels sed stationary offshore facilities. @ The organiza- 
tion was founded in 1862 as the American Ship- 
builders’ Association. Its name was changed in 1898, 
and it was formally recognized in the Merchant 
Marine Act of 1920. Its core mission is to promul- 
gate rules for evaluating the design of new vessels 
and structures and for maintaining all existing ves- 
sels and structures. — Abbr. ABS. See ans RULES. 


American Civil Liberties Union. A national organiza- 
tion whose ned purpose is to help enforce and 
reserve individual rights and liberties guaranteed 

y federal and state constitutions. — Abbr. ACLU. 


American clause. Marine insurance. A policy provision 
that prevents an insurer from claiming contribution 
from a policy later purchased by the insured. [Cases: 
Insurance 2247. C.J.S. Insurance § 1207.} 


American common law. See COMMON LAW (2). 


American depository receipt A receipt issued by an 
American bank as a substitute for stock shares in a 
foreign-based corporation. @ ADRs are the most 
common method by which foreign companies secure 
American shareholders. Companies that offer ADRs 
maintain a stock listing in their domestic market in 
their domestic currency, while the ADRs are held in 
U.S. dollars and listed on a U.S. stock exchange, 
usu. the New York Stock Exclrange. — Abbr. 
ADR. — Also termed American depositary receipt. 
[Cases: Corporations 94. CJS. Corporations 
§ 172.) i. 


American Experience Table of Mortality. Insurance. A 
chart developed by insurers in the 1860s to predict 
mortality rates and thereby more accurately set in- 
surance rates. @ The Table was widely used by 
insurers to establish rates until the 1950s. 

American Federation of Labor and Congress of In- 
dustrial Organizations. A voluntary affiliation of 
more than 100 labor unions that operate autono- 
mously yet benefit from the affiliation’s political ac- 
tivities and its establishment of broad policies fur the 
national labor movement. — Abbr. AFL-CIO. 


American Federation of Musicians. A labor union 
composed of musicians, orchestra leaders, contrac- 
tors, copyists, orchestrators, composers, and arrang- 
ers. @ In the recording industry, artists hired by 
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record companies that have agreements with the 
union must be paid according to the union's set 
scale. — Abbr. AF of M. 


American Federation of Television and Radio Artists, 
A labor union composed of actors, announcers, nar- 
rators, and vocalists. @ In the entertainment indus- 
try, performers hired by producers that have agree- 
ments with the union must be paid according to the 
union's set scale. It is affiliated with the AFL-CIO. — 
Abbr. AFTRA. 


American Forces Information Service. An agency in 
the U.S. Department of Defense responsible for op- 
erating the Armed Forces Radio and Television Ser- 
vice, the Armed Forces Press and Publications Ser- 
vice, and a Broadcast Center. @ Established in 1977, 
the Service publishes various periodicals and pam- 
phlets and the Stars and Stripes newspapers. — Abbr. 
AFIS. 


American Guild of Variety Artists. A labor union 
composed of performers in nightclubs, cabarets, the- 
aters, and other areas of live entertainment. © The 
Guild regulates its members’ contracts with agents 
through an agreement with the Artists’ Representa- 
tives Association. — Abbr. AGVA. 


American Indian law. See NATIVE AMERICAN LAW, 


American Inns of Couri Foundation. See INN OF COURT 
(2). 


American Intellectual Pro Law Association. A 
national bar association of lawyers who practice pat- 
ent, trademark, copyright, trade-secret, and unfair- 
competition law. @ The association was formerly 
known as the American Patent Law Association. 
Membership is also open to law students who are 
interested in intellectual-property law. — Abbr. 
AIPLA. 


American Inventors Protection Act. Patents. A 1y99 
statute designed to (1) curb deceptive practices by 
invention-promotion companies, (2) reduce patent 
fees, (3) provide a defense against infringement for a 
party who in good faith reduced a patented inven- 
tion to practice at least one year before a patent's 
effective filing date, (4) extend the patent term when 
the PTO is responsible for a delay in issuance, and 
(5) require publication of a patent application 18 
months after its filing unless the Lae uests 
otherwise. Pub. L. No. 106-113, 113 Stat. 1501. — 
Abbr. AIPA. , 


American Judicature Society. An organization made 
up of judges, lawyers, and lay people for the pur- 
pose of improving the administration of justice. ¢ 
The AJS was founded in 1913. Its interests include 
ensuring the judiciary’s independence, improvin 
judicial selection and the performance of juries, an 
educating the public about the justice system. — 


Abbr. AJS. 


American Law Institute. An organization of lawyers, 
judges, and legal scholars who promote consistency 
and simplification of American law by publishin 
restatements of the law and other model codes an 
treatises, as well as promoting continuing legal edu- 
cation. — Abbr. ALL 


American Law Institute test. See SUBSTANTIAL-CAPACITY 
TEST. 


American Lloyd's. See Loyp's UNDERWRITERS. 


American National Standards Institute. A private 
nonprofit organization, founded in 1918, that ad- 
ministers the U.S. standardization- and conformity- 
assessment system and coordinates voluntary partici- 
pants in the system. — Abbr. ANSI. 


American option. See orion. 


American Patent Law Association. Sce AMERICAN INTEL. 
LECTUAL PROPERTY LAW ASSOCIATION. 


American Printing House for the Blind. A federally 
aided institution that assists blind children by distrib- 
uting Braille books, talking books, and educational 
aids without charge. © The penne house was incor- 
porated in Kentucky in 1858. — Abbr. APH. 


American rule. 1. The general policy that all litigants, 
even the prevailing one, must bear their own attor- 
ney’s fees. @ The rule is subject to bad-faith and 
other statutory and contractual excepsiuns. Cf. ex. 
GuisH RULE. [Cases: Costs 7194.16; Federal Civil 
Procedure 2737.1. C.J.S. Costs § 125.) 2. The doc- 
trine that a witness cannot be questioned on cross- 
examination about any fact or circumstance not con- 
nected with the matters brought out in the direct 
examination. (Cases: Witnesses 269. C.J.S. Wit- 
nesses §§ 471-476.} 


American share. See SHARE (2). 


American Society of Composers, Authors, and Pub- 

lishers. Copyrig!. One oF the U.S. performing-rights 
societies that license and police the public perform- 
ance of nondramatic musical works on behalf of the 


copyright owners. — Abbr. ASCAP. 


American Society of Writers on Legal Subjects. The 
formal name for Scribes, an association of lawyers 
dedicated to the improvement of legal writing. 
Founded in 1953, it sponsors annual writing compe- 
titions and publishes The Scribes Journal of Legal 
Writing, the first journal devoted exclusively to legal 
writing. 

American Stock Exchange. An organized stock ex- 
change and self-regulating organization under the 
Securities Exchange Act of 1934, located in New 
York City and engaged in national trading of corpo- 
rate stocks. @ It often trades in the securities of 
young or small companies because its listing require- 
ments are less strict than those of the New York 
Stock Exchange. — Abbr. AMEX; ASE. [Cases: Ex- 
changes 1-15; Securities Regulation 
€>40.10-40.16. C.].S. es §§ 2-43; Secunities 
Regulation §§ 154-163, 165~168.] 


American-style option. See American option under or. 
TION. 

Americans with Disabilities Act. A federal statute that 
prohibits discrimination — in employment, public 
services, and public accommodations — against any 
person with a disability (“a physical or mental im- 
pairment that substantially limits one or more of the 
major life activities"). 42 USCA §§ 12101-12213. ¢ 
Under the ADA, major life activities include any 
activity that an average person in the general popu- 
lation can perform with little or no difficulty, such as 
seeing, hearing, sleeping, eating, walking, traveling, 
and working. The statute applies to both private and 


es 
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governmental entities, but not to a private employer 
having fewer than 15 employees. 42 USCA 
§ 12111(5)(A). — Abbr. ADA. See oisapitity. (Cases: 
Civil Rights 61016, 1053, 1215. CJ.S. Civil Rights 
§§ 2, 6-7, 9-10, 19, 21, 61, 85.) 


AMEX (am-eks). abbr. AMERICAN STOCK EXCHANGE. | 


ami (a-mee), n. [Law French, fr. Latin amicus) A 
friend. @ This term appears in several traditional 
legal phrases, such as prochein ami (‘next friend”). — 
Also spelled amy. See NEXT FRIEND. 


amiable compositor. /nt] law. An unbiased third par- 
ty, often a head/of state or high government official, 
who suggests a solution that disputing countries 
might accept of their own volition. — Also termed 
aimable compositeur. 

amicable action. See test case (1) under CASE. 

amicable compounder, See COMPOUNDER (1). 


amicable scire facias to revive a judgment. See scire 
FAGIAS, 
amicable suit. See fest case (1) under CASE. 


amicus. 1. amicus cuRIAk. 2. See amicus brief under 
BRIEF (1), : 


amicus brief. See sxieF (1). 


amicus curiae (e-mee-kes kyoor-ee-1 or o-mt-kas 
kyoor-ee-ce also am-i-kas). [Latin “friend of the 
court’) “ person who is not a party to a lawsuit but 
who petitions the court or is requested by the court 
to file a brief in the action because that person has a 
strong interest in the subject matter. — Often short- 
ened to amicus. — Also termed friend of the court. P|. 
amici curiae (e-mee-kee or 9-mi-si or 3-my-ki). 
(Cases: Amicus Curiae 1-3. C.J.S. Amicus Curiae 
§§ 2-14.) 

Amish exception. An exemption of the Amish trom 
compulsory-school-attendance laws under the Free 
Exercise Clause of the First Amendment. @ In Wis- 
consin v. Yoder. 406 U.S. 205, 92 S.Ct. 1526 (1972), 
the Supreme Court held that Amish children could 
not be compelled (o attend high school even though 
they were within the age range of the state's compu!- 
sory-attendance law. The Court has very narrowly 
construed the Amish exception and has refused to 
extend it to non-Amish children. See compussory-AT- 
TENDANCE LAW; FREE EXERCISE CLAUSE, 

amita (am-o-ta).. [Latin] Civil law. The sister of one’s 
father; an aunt on the father’s side. Pl. amitae. 

amitina (am-o-t-na). [Latin] Civil law. The daughter of 
a paternal aunt or maternal uncle; a female first 
cousin. Pl. amitinae. 

amitinus (am-a-t-nes). [Latin] Civil law. The son of a 

aternal aunt or maternal uncle; a male first cousin. 
1. amitini. : 

amittere curiam (a-mit-o-ree kyoor-ee-om), vb. [Law 
Latin] Hist. To lose the privilege of attending court. 

amittere legem terrae (e-mit-a-ree lee-jam ter-ee). See 
LIBERAM LEGEM AMITTERE, : 

amittere liberam legem (e-mit-a-ree lib-ar-am lee-jam). 
See LIBERAM LEGEM AMITTERE. 

amnesty, ». A pardon extended by the government to 
a group or cass of persons, usu. for a political 
offense; the act of a sovereign power officially forgiv- 


amortized loan 


ing certain classes of persons who are subject to trial 
but have not yet been convicted <the 1986 Immi- 

ration Reform and Control Act provided amnesty 
for undocumented aliens already present in the 
senygid @ Unlike an ordinary pardon. amnesty is 
usu. addressed to crimes aguinst state sovereignty — 
that is, to political offenses with respect to which 
forgiveness is deemed more expedient for the public 
welfare than prosecution and punishment. Amnesty 
is usu. general, addressed to classes or even commu- 
nities. — Also termed general pardon. See varpox. 
(Cases: Pardon and Parole €@26. C.J.S. Pardon and 
Parole §§ 3, 31.] — amnesty, vb. 


“Amnesty ... derives from the Greek amnesia (‘forgetting’), 
avd wan vO0ih ts be Uned to osetia weoneciee © ry te 


general nature, directed to offenses whose criminality is 
considered better sof Cie ae ee toe 
Pardon,” [In 4 of Crime and Justice 59, 59 
(Sanford H. Kadish ed., 1983). 


express amnesty. Amnesty granted in direct terms. 
implied amnesty. Amnesty indirectly resulting from 
a peace treaty executed between contending par- 
ties. 


amnesty clause. A clause, esp. one found in a peace 
treaty, that hee out past offenses such as treason, 
sedition, rebellion, and even war crimes. @ A sover- 
eign may grant amnesty to all guilty persons or only 
to certain categories of offenders. 


Amnesty International. An international nongovern- 
mental organization founded in the early 1960s to 
protect human rights throughout the world. @ Its 
mission is to “secure throughout the world the ob- 
servance of the Universal Declaration of Human 
Rights.” Amnesty Int'l Statute, art. 1. 


a morte testatoris (ay mor-tee tes-to-tor-is). [Latin] Hist. 
From the death of the testator. © The phrase ap- 
peared in reference to the moment when a legacy 
vests in the beneficiary. 


amortization (am-or-ta-zay-shan), n. I. The act or 
result of gradually extinguishing.a debt. such as a 
mortgage, usu. by contributing payments of princi- 
pal each time a periodic interest payment is due. 
negative amortization. An increase in a loan's prin- 
cipal balance caused by monthly, payments insuffi- 
cient to pay accruing interest. 


2. ‘The act or result of apportioning the initial cost 
of a usu. intangible asset, such as.a patent, over the 
asset's useful life. Cf. perreciation. — Sometimes 
also termed amortizement. 


amortization reserve. See RESERVE. 


amortization schedule. A schedule of periodic pay- 
ments of interest and principal owed on a debt 
obligation; specif., a loan schedule showing both the 
amount of principal and interest that is due at 
regular intervals over the loan term and the remain- 
ing unpaid principal balance after each schedulect 
payment is made. 


amortize, vb. 1. To extinguish (a debt) gradually, often 
by means of a sinking fund. 2. To arrange to extin- 
guish (a debt) by gradual increments. 3. Hist. To 
alienate or convey lands to a corporation (that is, in 


. mortmain). — Also spelled amortise. See MORTMAIN. 


amortized loan. See LOAN. 


amortized mortgage 


amortized mortgage. See MORTGAGE. 
amortizement. See AMORTIZATION. 


aniotion. 1. A turning out, as the eviction of a tenant 
or the removal of a person from office. [Cases: 
Landlord and Tenant €275; Officers and Public 
Employees 70. CJ.S. Landlord and Tenant 
§§ 716-718, 724; Officers and Public Employees 
§ 175.) 2. The common-law procedure available to 
shareholders to remove a corporate director for 
cause. (Cases: Corporations €294. C.J.S. Corpora- 
tions 88 454-457.] 
“The cases do not distinguish clearly between disfranchise- 
ment and amotion. The former applies to members, and the 
latter only to officers; and if an be removed for good 
cause, ha may still continue to be a member of the corpora- 
tton. Disfranchisement Is the greater r, and more formi- 
dable In its application; and in jl tock or 
no can . 
thereby deprived of his or interest In the general 
find, by eny ect of the corporation, without al Ieast an 
express authority for that purpose.” 2 James Kent, Com- 
mentarias on American Law *298 (George Comstock ed., 
11th ed. 1866). 
3. The wrongful moving or carrying away of anoth- 
er’s personal property. 
amount in controversy. The damages claimed or re- 
lief demanded by the injured party in a lawsuit. © 
For a federal court to have diversity jurisdiction, the 
amount in controversy must exceed $75,000. 28 
USCA § 1332(a). — Also termed jurisdictional amount; 
, aller in controversy. See DIVERSITY OF CITIZENSHIP; AG- 
" GREGATION nocrrine. [Cases: Courts 2119, 167; Fed- 
eral Courts 2°335.] 


amount realized. Tux. The amount received by a 
wei ahd for the sale or exchange of an asset, such as 
cash, property, services received, or debts assumed 
by a buyer. Cf Gain (3); Loss (2. [Cases: Internal 
Revenue ©3194; Taxation 996. C.J.S. Internal 
Revenue § 113; Taxation §§ 1732-1733.]} 


amove, vb. To remove (a person) from an office or 
position. 


amoveas manus (ay-moh-vee-as man-as). [Law Latin 
“that you remove your hands”) Hist. 1. A judgment 
ordering the Crown to relinquish possession of land 
to the complainant. © The judgment is so called 
from the emphatic words manus domini regi 
amoveantur (‘that the hands of the king be re- 
moved"). 2. The writ issued on the judgment. 

ampliatio (am-plee-ay-shee-oh), n. [Latin] Roman law. 
1. The act of deferring or reserving judgment. 2. In 
a criminal trial before a comitia, the repeating of 
evidence at the jury’s request. Pl. ampliationes (am- 
plee-ay-shee-oh-neez). 

ampliation (am-plee-ay-shen). Civil aw. An extending; 
a postponement of the decision in a case. 

amplius (am-plee-es), adj. & adv. [Latin] Hist. More; 
further. 


AMS. abbr. AGRICULTURAL MARKETING SERVICE. 
AMT. abbr. See alternative minimum tax under Tax. 
Amtrak. See NATIONAL RAILROAD PASSENGER CORPORATION. 


a multo fortiori (ay mal-toh for-shee-or-1). [Latin] By 
far the stronger reason. Cf. a FoRTIORI. 


amusement tax. See TAX. 
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amy (a-mee), n. [Law French] A friend. ® This is an 
alternative spelling ofami. See ant. 


anaconda clause. See MOTHER HUBBARD CLAUSE (1). 


anacrisis (an-o-krt-sis). Civil law. An investigation or 
inquiry, esp. one conducted by torture. 


analog. Patents. A different material, usu. a chemical 
or DNA sequence, that produces the same result as 
the specified material when used in a certain way. @ 
To prevent others from free-riding on their innova- 
tions without technically infringing their exclusive 
rights, patent applicants often include analogs in 
their claims, — Also spelled analogue. — Also termed 
functional analog; equivalent. 


analogous art. See art. 


analogous use. 1. Patents. The application of a process 
already known in one field of art to produce a 
similar result in another field. @ Unless the fields are 
so unrelated or the outcomes so different as to 
produce a novel, useful. and noaobvious result, an 
analogous use is not patentable. 2. Trademarks. The 
use of a mark in marketing and advertising a prod- 
uct or service before the actual sale of the product or 
service; in order to establish the mark's use in com- 
merce. @ For the owner to take advantage of the 
analogous-use doctrine, the marketing campaign 
must be substantial and the product or service must 
be available soon after the campaign. An owner who 
files an intent-to-use appiication may tack on the 
eriod of analoyous use for purposes of priority and 
incontestability. 


analytical jurisprudence. See JURISPRUDENCE. 


anarchist, n. One who advocates the overthrow of 
organized government by force or who believes in 
the absence of government as a political ideal. — 
anarchism (the philosophy), n. 


anarchy, n. 1. Absence of government; lawlessness. 2. 
A sociopolitical theory holding that the only legiti- 
mate form of government is one under which indi- 
viduals govern themselves voluntarily, free from any 
collective power structure enforcing compliance with - 
social order. — anarchic, adj. 


criminal anarchy. A doctrine advocating the over- 
throw of organized government by force or vio- 
lence, by assassinating a head of government, or 
by some other unlawful act. © Most states have 
laws limiting speech that incites criminal anarchy. 
The laws do not apply to abstract. philosophical 
expressions or predictions or like expressions pro- 
tected by the First and Fourteenth Amendments. 
Criminal-anarchy statutes (e.g., 18 USCA § 2385) 
apply only to speech that is calculated to induce 
forceful and violent activity, such as attempts to 
incite people to riot, or that otherwise generates 
some “clear and present danger” that the advocat- 
ed violent overthrow may be attempted or accom- 
plished. See Gitlow v. New York, 268 U.S. 652, 666, 
45 S.Ct. 625, 630 (1925). 


anathema (e-nath-a-ma), n. An ecclesiastical curse that 
prohibits a person from receiving communion (as in 
excommunication) and bars the person from contact 
with members of the church. — anathematize, vd. 


es: 
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anatocism (a-nat-a-siz-am), n. [fr. Greek anatokismas “to 
lend on interest again”) Rare. 1. Compound interest. 
See compound interest under INTEREST (3). 2. The prac- 
tice of compounding interest. 


anatomical gift. See cirt. 


ancestor, rn. A person from whom an estate has 
assed; ASCENDANT. © This word is the correlative of 
iy. Cf. HEIR (1). 


common ancestor. A person to whom the ancestry 
of two or more persons is traced. 


ancestral debt. See pent. 
ancestral estate. See ESTATE (1). 
ancestry. A line of descent; lineage. 


anchorage. Maritime law. 1. An area where ships an- 
chor. 2. A duty paid by shipowners for the use of a 
port; 2 toll for anchoring. (Cases: Shipping ¢7. 
C.J.S. Shipping §§ 18-20.] 

ancient, adj. Evidence. Having existed for a long time 
without interruption, usu. at least 20 to 30 years 
<ancient deed> <ancient map>. ® Ancient items 
are usu. presumed to be valid even if proof of 
validity cannot be made. Fed. R. Evid. $03(b)(8). 
(Cases: Evidence ©9372. CJS. Evidence 

§§ 1010-1012, 1014-1015.) 


ancient, n. A senior member of an Inn of Court or of 
Chancery. 


ancient demesne. See DEMESNE. 
ancient document. See DOCUMENT. 
ancient fact. See Fact. 

ancient house. See HOUSE. 


ancient law. The law of antiquity, considered esp. 
either from an anthropological standpoint or from 
the standpoint of tracing precursors to modern law. 
“Ancient law to dispense with a 
esture, however grotesque; with a single syllable, Boa 
meaniiig may have been forgatten; with a single witness, 
bowers uous may be his Poonathl The 


legally entitled the 
is null, and the seller is re-established in the rig 
he had vainly attempted to divest himself." Henry S. Maine, 
Ancient Law 226-26 (17th ed. 1801). 
ancient-lights doctrine. Thc common-law principle by 
which a landowner acquired, after 20 years of unin- 
terrupted use, an easement preventing a neighbor 
from building an obstruction that blocks light from 
passing through the landowner’s window. @ The 
window (or other opening) is termed an ancient light. 
This doctrine has rarely bees applied in the United 
States. — Also termed ancient-windows doctrine. 
[Cases: Easements 11. C.J.S. Easements § 51.) 
“(A] notice ‘Ancient Lights,’ which is often seen affixed to 
the a , only denotes a claim by or on behalf 
of the owner that he has b or 


baal wont 2 sper s Commentaries on the Laws of 

E 347 (Crispin Warmington ed., 21st ed. 1950). 
English doctrine of ancient lights, which has 

been soundly irs paren — country, te prego had 

received sunfight across adjoining ra 

period of time, the landowner wae ere’ to il ape 

feceive unobstructed access to sunlight across the adjcin- 


ancipuis usus 


ing property; the tandowner acquired a negative prescrip- 
tive easement and could prevent the adjoining iandowner 
from obstructing access to fight." 1 Am. Jur. 2d Adjoining 
Landowners § 90, at 889 (1894). 
ancient readings. Hist. Lectures on ancient English 
statutes, formerly having substantial legal authority. 
ancient rent. Hist. The rent reserved at the time the 
lease is made, if the estate was nut then under lease. 


ancients. Hist. Certain members of seniority in the 
Inns of Court and Chancery. @ In Gray's Inn, the 
society consisted of benchers, ancients, barristers, 
and students under the bar, with the ancients being 
the oldest barristers. In the Middle Temple, those 
who passed the readings were termed ancients. The 
Inns of Chancery consisted of both ancients and 
students or clerks. 


ancient serjeant. Hist. English law. The eldest of the 
Crown’s serjeants. @ The last serjeant to hold this 
office died in 1866. 


ancient wal]. See WALL. 
ancient watercourse. See WATERCOURSE. 


ancient-windows doctrine. See ANCIENT-LIGHTS DOC- 
TRINE. 


ancient writing, See ancient document under DOCUMENT. 


ancilla (an-sil-a), n. (Latin) Hist. A female auxiliary or 
assistant. 


ancillary (an-sa-ler-ee), adj. Supplementary; subor- 
dinate <ancillary claims>. — ancillarity (an-sa- 
lafi)r-a-tee), n. 


ancillary administration. See ADMINISTRATION. 
ancillary administrat:.r. See ADMINISTRATOR (2). 
ancillary attachment. See ATTACHMENT (3). 
ancillary bill. See ancillary suit under sutr. 
ancillary claim. See cLai (4). 
ancillary guardianship. See GUARDIANSHIP. 
ancillary jurisdiction. See juRIsDICTION. _ 
ancillary legislation. Sce LEGISLATION. ; 
ancillary letters testamentary. See Le.rrkes TESTAMENTA- 
RY. 
ancillary proceeding. See ancillary suit under surt. 
ancillary process. Sce ancillary suit under surr. 
ancillary receiver. See RECEIVER. 
ancillary receivership. See RECEIVERSHIP. 
ancillary suit. See surt. 


ancillary to priority. Patents. An issue that is so logi- 
cally related to the issue of priority of invention that 
it cannot be separated from the issue of priority. ¢ 
The question whether an issue is ancillary to priority 
was once used to challenge the jurisdiction of the 
U.S. Patent and Trademark Office, but the Board of 
Patent Appeals and Interferences now has explicit 
jurisdiction over ancillary issues. (Cases: Patents 
@=90(1). C.J.S. Patents §§ 120-122.] 


ancipitis usus. See conditional contraband under CONT RA- 
BAND. 


Anders brief 


Anders brief. Criminal procedure. A brief filed by a 
court-appointed defense attorney who wants to with- 
draw from the case on appeal based on a belief that 
the appeal is frivolous. © In an Anders brief, the 
attorney seeking to withdraw must identify anything 
in the record that might arguably support the ap- 

eal. The court then decides whether the appeal is 
rivolous and whether the nese should be per- 
mitted to withdraw. Anders v. California, 386 U.S. 
738, 87 S.Ct. 1396 (1967). — Also termed no-merit 
brief. (Cases: Criminal Law 1077.3. C.J.S. Criminal 

Law §§ 1689-1694.J 
“Anders requires an attomey to assume two somewhat 
contradictory roles when filing a no-merit brief. The first, and 
most Important, rote Is that of an advocate. Anders makes 
clear that the first duty of counsel is to study the 
tecord and to consutt the defendant to ascertain 
whether there is anything In the record to support an 
appeal. Counsel should not consider the case with a view 
toward finding no merit or of acting as a neutral pany. Oy 
if counsel can find no issue of even arguable merit he 
change hats and become an amicus curiae." Jonathan M. 
Purver & Lavrence E. Taylor, Handling Criminal Appeals 

§ 138, at 285 (1980). 


and his heirs. See 1tix. 


and other good and valuable consideration. See other 
consideration under CONSIDERATION. 


androlepsy (an-dre-lep-see). [fr. Greek “seizure of 
men”) Hist. The taking by one nation of citizens or 
subjects of another nation either in reprisal or to 
enforce some claim (as to surrender or punish a 
fugitive). — Also termed androlepsia (an-dra-lep- 


see-a). 


anecius (a-nee-shec-as), n. [Law Latin] Hist. The eld- 
est; the firstborn; the senior, as contrasted with 
puisne (“the younger”). 


angaria (ang-gair-ee-o). [Greek] 1. anGary. 2. Roman 
law. (ital.) A compulsory service consisting in the 
transport of goods or persons for the imperial post; 
a pubic Pony Express rider. 3. Hist. A service exact- 
ed by a lord beyond what is due. Pl. angariae. 


angary (ang-ge-ree). Int'l law. A country’s right, in war 
or other urgent circumstances, to seize — for tempo- 
rary use — neutral merchant ships in its inland or 
territorial waters as well as aircraft within its territo- 
ry, with full indemnity by the country. — Also 
termed right of angary; jus angariae; angaria. 
“In many respects the content and scope of the right of 
angary remain unclear and there fs litte evidence of State 
Practice on several controversial questions. In sracice: tie 
tight has been exercised mainly in wartime. " 
several writers consider It to be cable In times of peace 
and in cases of.absolute , such as the evacuation 
Rainer t2gonl, “Anpary, Right of." int Encyclopedia or 
iner oni, “ 5 a incyclo; o 
Public interndooa! ret a 
Anglicé (ang-gla-see), adv. [French] In English. @ This 
term formerly appeared in pleadings to signal an 
English translation or restatement of a previous Lat- 
in word or phrase <panis, Anglicé, bread>. 


Anglo-American common law. See American common 
law under COMMON LAW (2). 


Anglo-Saxon law. The body of royal decrees and 
customary laws developed by the Germanic peoples 
who dominated England from the 5th century to 
1066. 
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anhlote, n. Hist. A single tribute or tax paid according 
to custom, such as scot and lot. See scor axp Lov. 


aniente (an-ee-ant or an-ee-ent), adj. [Law French) (Of 
a law, etc.) having no force or effect; void. — Also 
spelled anient. — Also termed aniens. 


animal. Any living creature other than a human be- 
ing. — Also termed creature. 


domestic animal. 1. An animal that is customarily 
devoted to the service of humankind at the time 
and in the place where it is helped. See vomrrak 
NATURAE, MANSUETAE NATURAR. 2. Any animal that is 
statutorily so designated. 


feral animal. A domestic animal that has returned 
to a wild state. @ Feral animals, unlike others of 
their species, are usu. unsocialized to people. 


vicious animal.-1. An animal that has shown itself 
to be dangerous to humans. 2. Loosely, one be- 
longing to a breed or species that.is known or 
reputed to he dangerous. A vicious animal may 
be domestic, feral, or wild. See victous rrorensrry. 


wild animal. 1. An animal that, as a matter of 
common knowledge. ts naturally untamable, un- 
predictable, dangerous, or mischievous. See FERAE 
NATURAE. 2. Any animal not statutorily designated 
as a domestic animal. — Also termed wild creature. 
“Wild creatures, such as game, are past of the land and 
pass with it, though it cannot be said that they are within the 
ownership of any particular person. Wild creatures which 
have been tamed belong to the person who has tamed 
them, and animais too young to escape belong to the 
owner of the land on which they are, but in each case the 


Animal and Plant Health Inspection Service. An 
agency ia the U.S. Department of Agriculture re- 
spunsible for controlling or elirainating pests and 
plant diseases by regulating the shipment of agricul- 
tural products within the United States. @ Estab- 
lished in 1977, some of its functions were transferred 
to the U.S. Department of Humeland Security in 
2003. — Abbr. APHIS. 


animal law, n. The field of law dealing with verte- 
brates other than humans. @ The field cuts across 
many traditional doctrinal areas (e.g., contracts, 
torts, administrative law) as well as jurisprudence. 
Topics include wildlife-management Jaw, laws con- 
cerning treatment of laboratory animals, and laws 
relating to companion animals. 


animo (an-o-moh). [Latin] See axiMus (2). 


animo et corpore (an-a-moh et kor-pa-ree). adv. [Latin] 
By the mind and by the body; by the intention and 
by the physical act of control <possession is acquired 
animo et corpore>. 
animo et facto (an-d-moh et fak-toh). [Latin] Hist. By 
act and intention. 
“Thus, for example, in acquiring a domicile, mere residence 
ls not sufficient, if there be not the intention to acquire it, as 
domicile can only be acquired animo et facto." John Tray- 
net, Trayner’s Latin Maxims 21 (4th ed. 1894). 
animo felonico (an-a-moh fe-lon-a-koh), adv. [Latin] 
With felonious intent; with the intention to commit a 
felony. 


nn 
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animus (an-e-mas). [Latin] 1. Il will; animosity. 


class-based animus. A prejudicial disposition to- 
ward a discernible, usu. constitutionally protected, 
group of persons. @ A class-based animus is an 
essential element of a civil-rights conspiracy case. 
{Cases: Civil Rights €=1033(1), 1137. C.J.S. Civil 
Rights §§ 18, 20, 23-24, 34, 39-40.] 


2. Intention. @ All the following Latin “animus” 

phrases have anaiogous adverbial forms beginning 

with “animo” (the definition merely needing “with” 

at the outset). For example, animo furand: means 
“with the intention to steal,” animo testandi means 
“with testamentary intention,” etc. 


animus adimendi (an-o-mes ad-i-men-di). [Latin] 
The intention to adeem. 


animus belligerendi (an-o-mes ba-lij-o-ren-di). [Lat- 
in) The intention to wage war. 


animus cancellandi (an-o-mas kan-so-lan-di). [Lat- 
in) The intention to cancel. @ This phrase usu. 
refers toa wil: 


animus i (an-a-mas kap-ee-en-di). [Latin] 
The intention to take or capture. 


animus contrahentium (an-a-mes_ kon-tre-hen- 
shee-am). {Latin} The intention of the contracting 
parties. 

animus dedicandi (an-a-mas ded-3-kan 
The intention to donate or dedicate. 


animus defamandi (an-o-mas def-a-man-di). [Latin] 
The intention to defame. [Cases: Libel and Slan- 
der 2. C.j.S. Libel and Slander; Injurious Falsehood 
§ 43] 


animus derel di (an-o-mas dee-rel-ing-kwen- 
di). [Latin} The intention to abandon. 


animus deserendi (an-a-mes des-d-ren-di). [Latin] 
The intention to desert (usu. a spouse, child, etc.). 
[Cases: Divorce @=37(3). C.J.S. Divorce § 52.J 


animus differendi (an-e-mas dif-a-ren-di). (Latin) 
The intention to obtain a delay. © The phrase 
animo differendi (“with the intention to obtain a 
delay") appeared in reference to a presumption 
that certain actions of a defendant were designed 
to obtain a delay. 


animus domini (an-e-mes dom--ni). [Latin] Roman 
law. The intent to exercise dominion over a thing; 
the intent to own something. Cf. animus possidendi, 


Re ssession has two elements, ba hap pad lg 
corpus an a ocltlgptbb 


-di). [Latin] 


2 ae ens Sera as one 
The second hs sonse of tat rleton Ih & mindgd to 


sibl i habendt no ator whether very ell 
seca pth hg in the ete gy Lee, The Mp ad Or 
loman Law 179-60 oan ed. oa. 1856). 


animus donandi (an-o-mes doh-nan-di). [Latin] 
The intention of donating; the intention to give. 
[Cases: Gifts €>15.) 


animus et factum (an-e-mas et fak-tom). [Latin 
“mind and deed”] The intention and the deed. © 
This phrase can refer to a person's intent to reside 
in a given country permanently or for an indefi- 
nite period. 


animus felonicus (an-o-mes fe-loh-ni-kes). (Latin) 
The intention to commit a felony. (Cases: Criminal 
Law 20. CJ.S. Criminal Law §§ 31-33, 35-39; 
Negligence § 913.) 


animus furandi (an-e-mes fyuu-ran-di). [Latin] 
The intention to steal. @ In Roman law, the focus 
was on the unauthorized use of property rather 
than an intent to permanently deprive the owner 
of it. (Cases: Larceny €71, 3. C.J.S. Larceny §§ 1(1, 
2), 9, 25-29.] 

“(An] intent to deprive the owner of his property permanent- 

ty, or an intent to deal with a property unlawfully in 

of of pemane ianent deprivation, fi} fs} all that is Ag Sonate 

the animus furandi—or inten RO eee M. Perkins 

i henad ft Sovon, Law 882-83 (3d ed. 1982). 
animus gerendi (an-o-mas ja-ren-di). {Latin} The 
intention to act as heir. 


animus immiscendi et adeundi hereditatem (an-o- 
mas im-i-sen-di et ad-ee-on-di he-red-i-tay-tam). 
[Latin] The intention to meddle with and take up 
a succession. 


animus indorsandi (an-a-mos in-dor-san-di). [Law 
Latin] Hist. The intention of indorsing. ¢ One who 
indorsed a check anima indorsandi would be liable 
for the amount if the check was dishonored. 
animus injuriandi (an-a-mes in-joor-ee-an-di). (Lat- 
in} The intention to injure, esp. to insult. 

animus lucrandi (an-a-mas loo-kran-di). [Latin] 
The intention to make a gain or profit. 


animus malus eens mal-gs). [Latin] Evil in- 
tent. 


animus manendi (an-o-mas me-nen-di). (Latin “will - 
to remain”) The intention to remain; the intention 
polis aginst a permanent residence. — Also termed 

ndi. (Cases: Domicile €>4(2). C.J.S. 
Domicile §§ §§ 11-19, ers 29-34, 37-40.] 


animus morandi (an-e-mas ma-ran-di). (Latin “will 
to tarry"] The intention to remain. @ Although 
animus morandi is broadly synonymous with animus 
manendi, morandi suggests less permanency. 


animus nocendi (an-o-mas noh-sen-di). [Latin] The 
intention to harm. 


animus obligandi (an-a-mes ahb-li-gan-di).. [Latin] 
The intention to enter into an obligation. 


animus occidendi (an-o-mes ahk-si-den-d1). [Latin] 
The intention to kill. 


animus possidendi (an-e-mas pah-so-den-d1), [Lat- 
in} Roman law. The intent to Poses a thing. Cf. 
animus domini. 


animus quo (an-e-mas kwoh). {Latin} The intent 
with which; motive. 

animus recipiendi (an-a-mas ri-sip-ee-en-di). [Lat- 
in] The intention to receive. 

animus recuperandi (an-e-mas ri-k[{y}oo-pa-ran-dit). 
[Latin] The intention to recover. 


animus remanendi {an-2-mes remi-omen-di): (Latin] 
See animus a 


annates 


animus republicandi (an-a-mas ree-pub-la-kan-di). 
[Latin] The intention to republish. 


animus restituendi (an-8-mes__re-sti-tyoo-en-di). 
{Latin} The intention to restore. 


animus revertendi (an-a-mas ree-var-ten-di). [Latin] 
The intention to return (to a place). @ In Roman 
law, this intent was a factor in deciding whether 
animals, such as doves and bees, remained in a 
person's ownership. 


animus revocandi (an-e-mas rev-oh-kan-di). [Latin] 
The intention to revoke (a will) <her destruction 
of the will indicated that she had animus revocan- 
di>. [Cases: Wills ©7170. C.J.S. Wills §§ 390, 393, 
413-414.) 


animus signandi (an-a-mas sig-nan-di). (Latin) The 
intention to sign. (Cases: Wills C972. C.j.S. Wills 
§§ 169-170.) 


animus testandi (an-o-mas tes-tan-di). (Latin) “Vc 5- 
tamentary intention. 


animus ulciscendi (an-a-mas al-si-sen-di). [[atin] 
The intention to take revenge. 


onnates (an-ayts or an-its). n. (fr. Law Latin annata] See 
FIRST FRUITS (2). 


annats (an-ats). See FIRST FRUITS (2). 


annex, nu. Something that is attached, such as a docu- 
ment to a report or an addition to a building. 


annexation, n. 1. The act of attacl-ing; the state of 
being attached. 2. Property. The point at which a 
fixture becomes a pari of the realty to which it is 
attached. (Cases: Fixtures @6.] 3. A formal act by 
which a nation, state, or municipality incorporates 
land within its dominion. © In international law, the 
usual formalities of announcing annexation involve 
having specially commissioned officers hoist the na- 
tional flag and read a proclamation. (Cases: Munici- 
pal Corporations 29. C.J.S. Municipal Corporations 
§§ 45-16, 54.) 4. The annexed land itself. Cf. acces. 
SION (5). — annex, vb. 


stem annexation. 1. Annexed land that re- 
sembles (on a map) a cherry because the annexed 
territory — the cherry — is not contiguous to the 
acquiring municipality, and the narrow corridor of 
annexed land leading to the targeted area resem- 


bles a stem. [Cases: Montes 7 SIBTY 
€29(4). C.J.S. Munici; rporations 51.) 2. 
The rece of oa land with this configura- 
tion. 


anniversary date. Insurance. The annually recurring 
date of the initial issuance of a policy. Cf. ponicy 
YEAR. 

ann, jour, et wast (an, zhoor, ay wayst). (Law French] 
See VEAR, DAY, ANE WASTE, 

anno ante Christum (an-oh an-tee kris-tam), adv. (Lat- 
in] In the year before Christ. — Abbr. A.A.C. 


anno ante Christum natum (an-oh an-tee kris-tem nay- 
tam), adv. [Latin] In the year before the birth of 
Christ. — Abbr. A.A.C.N. 


Anno Domini (an-oh dom-o-ni or -nee). [Latin “in the 
year of the Lord"] Of the modern era. @ This phrase 
denotes the method of calculating time from the 


<r rps ns enna 
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birth of Christ <a. 1776>. — Abbr. ap. — Als 
termed Fear of Our Lord. 


annonae civiles (a-noh-nee sa-vi-leez), n. [Latin] His 
Yearly rents issuing out of particular lands anc 
payable to certain monasteries. 


anno orbis conditi (an-oh or-bis kon-di-ts), 2. [Latin 
The year of the creation of the world. — Abbr. AOC 


Anno Regni (an-oh reg-ni). [Latin] In the year of the 
reign. @ A.R.V.R. 22, for example, is an abbreviatec 
reference to Anno Regni Victoriae Reginae vicesinu 
secundo (“in the twenty-second year of the reign o 
Queen Victoria”). — Abbr. A.R. 


annotatio (an-oh-tay-shee-oh). [Latin] rescrirt ¢3). 


annotation (an-e-tay-shan), n. 1. A brief summary of 
the facts and decision in a case, esp. one involving 
statutory interpretation. 2. A note that explains o 
criticizes a source of law, usu. a case. © Annotation: 
appear, for example, in the United States Cade Anno- 
lated (USCA). 3. A volume containing such explana. 
tory or critical notes. 4. rescripr (31. Cf NOTE 2. — 
annotate (an-a-tayt), vl. — annotative (an-a-tay-tiv). 
dj, — annotator (an-a-tay-tar), 1. 
“One of the most important classes of Searc!. Books is 
those included in the category of Annotations. They are 
important ard valuab!., in that they often purport to give, in 
very condensed form, some indication of the law. deducea 
from the cases or statutes, as well as to point out where 
similar cases can be found.” Willam M. Lile et al., Brie 
Making and the Use of Law Books 84 (3d ed. 1914) 
announce, vb. To make publicly known; to proclaim 
formally <the judge announced her decision in 
open court>. 


aunoyance. See NUISANCE (1. 


annual account. See intermediate account under Ac. 
COUNT. 


annual crops, See crors. 
annual depreciation. See DEPRECIATION. 
annual exclusion. See EXCLUSION (1). 


annual gift-tax exclusion. See annual exclusion under 
EXCLUSION, 


annual meeting. See MEETING. 
annual message. See MESSAGE. 
annual percentage rate. See INTEREST RATE. 


annual permit. A permit, required by some states, that 
must be paid each year by a corporation that does 
business in the state. @ In some states, the permit fee 
is set according to the corporation's capitalization. 


annual report. A yearly corporate financial report for 
shareholders and other interested parties. @ The 
Securities ape Act of 1934 requires registered 
corporations to file an annual report on the SEC's 
Form 10-K. An annual report includes a balance 
sheet, income statement, statement of changes in 
financial position, reconciliation of changes in own- 
ers’ equity accounts, a summary of significant ac- 
counting principles, other explanatory notes, the 
auditor's report, and comments from management 
about prospects for the coming year. — Also termed 
annual statement; financial report. 


annual value. See VALUE (2). 
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annua pensione. See DE ANNUA PENSIONE. 


annuitant (e-n[y]oo-a-tant), x. A beneficiary of an an- 
nuity. (Cases: Annuities 1. C.].S. Annutties §§ 2-4, 
6-9, 21.] 


annuity (2-n[y]oo-a-tee). 1. An obligation to pay a 
stated sum, usu. monthly or annually, to a stated 
recipient. @ These payments terminate upon the 
death of the designated beneficiary. (Cases: Annui- 
ties 1. C.J.S. Annuities §§ 2-4, 6-9, 21.] 2. A fixed 
sum of money payable periodically. 3. A right, often 
acquired under a life-insurance contract, to receive 
fixed payments periodically for a specified duration. 
Cf. PENSION. 4. Patents. See MAINTENANCE FEE. 5. A 

savings account with an insurance company or in- 
vestment company, usu. established for retirement 
income. @ Payments into the account accumulate 
tax-free, and the account is taxed only when the 
annuitant withdraws money in retirement. 


annuity certain. An annuity payable over a speci- 
fied period, regardless of whether the annuitant 


dies. — Also termed term annuity. 


annuity due. An annuity that makes payments at 
the beginning of each pay period. Cf. ordinary 
annutly. 


cash-refund annuity. An annuity peoveding for a 
lump-sum payment after the annuitant’s death of 
the difference between the total received and the 
price paid. 

constituted annuity. Louisiana law. An annuity that 
has a maximum duration of ten years and, under 
some circumstances, can be redeemed before the 
term's expiration. La. Civ. Code art. 2796. 


contingent annuity. 1. An annuity that begins mak- 
ing payments when some future event occurs, such 
as the death of a person other than the annuitant. 
2. An annuity that makes an uncertain number of 
payments, depending on the outcome of a future 
event. 


continuing annuity. See survivorship annuity. 
deferred annuity. An annuity that begins making 
payments on a specified date if the annuitant is 
alive at that time. — Also termed deferred-payment 
annuity. Cf. immediate annuity. 

annuity. An annuity that guarantees fixed 
payments, either for life or for-a specified period. 


group annuity. An annuity payable to members of 
a group, esp. employees, who are covered by a 
anee annuity contract, such as a group pension 
plan. 

immediate annuity. An annuity paid for with a 
single premium and that begins to pay benefits 
within the first payment interval. Cf. deferred annu- 
ity. 

Joint annuity. An annuity payable to two annui- 


tants until one of them dies, at which time the 


annuity terminates for the survivor (unless the 
annuity also provides for survivorship rights). See 
survivorship annuily. 

life annuity. An annuity payable only during the 
annuitant's lifetime, even if the annuitant dies 
prematurely. ; 


annulment 


life-income period-certain annuity. An annuity that 
pays a specified number of payments even if the 
annuitant dies before the minimum amount has 
been paid. 

nonrefund annuity. An annuity with guaranteed 
payments during the annuitant’s life, but with no 
refund to anyone at death. — Also termed straight 
life annuity; pure annuity. 

ordinary annuity. An annuity that makes payments 
at the end of each pay period. Cf. annuity due. 


private annuity. An annuity from a private source 
rather than fom a public or life-insurance com pa- 
ny. 

pure annuity. See nonrefund annuity. 


refund annuity. An annuity that, upon the annui- 
tant’s death, pays to the annuitant's estate the 
difference between the purchase price and the 
total payments received during the annuitant's 
lifetime. 
retirement annuity. An annuity that begins making 
yments only after the annuitant's retirement. © 
f the annuitant dies before retirement, an agreed 
amount will usu. be refunded to the annuitant's 
estate. 
single-premium deferred annuity. An annuity for 
which a party pays a lump-sum premium in ex- 
change for receiving a specified sum at a future 
date. © The income earned on the investment is 
tax-free until it is withdrawn. -- Abbr. SPDA. 
straight annuity. An annuity that makes payments 
in fixed amounts at periodic intervals. Cf. variable 
annuity. 
straight life annuity. See nonrefund annuity. 
survivorship annuity. An annuity providing for 
continued payments to a survivor, usu. a spouse, 
after the original annuitant dies. — Also termed 
continuing annuity. : 
tax-deferred annuity. See 41)3(b) plan under EMPLOY- 
EE BENEFIT PLAN. - 
tax-sheltered annuity. See 403(b) plan under eEm- 
PLOYEE BENEFIT PLAN, 
term annuity. Scc annuity certain. 
variable annuity. An annuity that makes payments 
in varying amounts depending on the success of 
investment strategy. See variable annuity contract 
under CONTRACT. Cf. straight annuity. 
annuity bond. See BOND (3). 


annuity depreciation method. See nerRECIATION METH- 
op. 


annuity insurance. Sce INSURANCE. 


annuity policy. An insurance policy providing for 
monthly or periodic payments to the insured to 
begin at a fixed date and continue through the 
insured's life. 

annuity trust. See TRUST. 


' annulment (a-nal-mant), n. 1. The act of nullifying or 


making void; voiDANCE. 2. A judicial or ecclesiastical 
declaration that a marriage is void. © An annulment 


annulment of adoption 


establishes that the marital status never existed. So 
annulment and dissolution of marriage (or divorce) 
are fundamentally different: an annulment renders a 
marriage void from the beginning, while dissolution 
of marriage terminates the marriage as of the date of 
the judgment of dissolution, Although a marriage 
terminated by annulment is considered never to 
have occurred, in most states today a child born 
during the marriage is not considered illegitimate 
after the annulment. Cf. pivorce. (Cases: Marriage 
56. C.J.S. Marriage § 63.] 3. A rescission. See Rk- 
SCIND (3), — annul (a-nal), vb. 


annulment of adoption. See asroGaTION OF ADOPTION. 


annulment of judgment. A retroactive obliteration of a 
judicial decision, having the effect of restoring the 
parties to their pretrial positions. © Types of annul- 
ment include reversal and vacation. See REVERSE; VA- 
CATE (1). 


annum luctus (an-om_ lak-tas), n. [latin r of 
mourning") Roman law. The year following the 
death of a married man during which his widow 
could nat remarry, because of the confusion that 
would ensue in determining the parentage of a child 
born a few months after a second marriage within 
that year. — Also sometimes termed year in mourning. 


annus (an-as). (Latin) A year. 


annus continuus (an-as kan-tin-yoo-as). [Latin “a con- 
tinuous year”} Roman law. A straight 365-day period, 
without interruption. Cf. annus UTILIS. ee 


annus deliberandi (an-os da-lib-a-ran-di). (Latin “the 
year for deliberating”) Scots law, The year during 
which an heir could determine whether to enter an 
inheritance and represent an ancestor. The period 
was later shortened to six months. See DAMNOSA AUT 
LUCROSA. 
“The of an helr infers serious responsibilities, and 
ianicoie year ls allowed for consideration. The annus 
deliberandi commences on the death of the ancastor, un- 
fess in the case of a umous helr, In which case the 
year ae en Ls Ak bop ih NTT te Beil's Dictio- 
igast of Scotland 47 (George Watson 
ed Mh ed. 1890). 
annus, dies, et vastum (an-as, di-eez, et vas-tem). [Law 
Latin] See year, DAY, AND WASTE. 


annus et dies (an-as et di-eez). [Law Latin] A year and 
a day. See YEAR-AND-A-DAY RULE. 


annus utilis (an-os yoo-ta-lis). [Latin “a year that can 
be used") Roman law. A 365-day period during 
which legal rights could be exercised, not including 
days when the courts were closed or when a person 
could not otherwise purus those rights; a year 
made up of the available days for conducting legal 
business. Cf. annus CONTINUUS. 

annuus reditus (an-os red-a-tas). {Law Latin] A yearly 
rent. 


anomalous indorsement. See irregular indorsement un- 
der INDORSEMENT. 


oe 


anomalous jurisdiction. See juRISVICTION. 


anomalous-jurisdiction rule (a-nom-e-las). The princi- 
ple that a court of ap has provisional jurisdic- 
tion to review the denial of a motion to intervene in 
a case, and if the court of appeals finds that the 
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denial was correct, then its jurisdiction disappears — 
and it must dismiss the appeal for want of jurisdic. 
tion — becatise an order denying a motion to inter- 
vene is not a final, appealable order. @ This rule has 
been criticized by courts and commentators. Many 
appellate courts, upon finding that the trial court 
properly denied a mation to intervene, will affirm 
the denial instead of dismissing the appeal for want 
of jurisdiction. — Sometimes shortened to anomalous 
rule. (Cases: Appeal and Error €@329, 782; Federal 
Courts 555, 587. C.J.S. Appeal and Error §§ 32, 
241-242.) 


anomalous plea. See P1£4 (3). 
anomalous pleading. See PLEADING (). 
anomalous rule. See ANOMALOUS-JURISDICTION RULE. 


@ non domino (ay non dom-o-noh). [Law Latin] Hist. 
From one who is not the proprietor. 


anon habente potestatem (ay non ha-ben-tee poh-tes- 
tay-tam). [Latin] Scots law. From one not having 
power. @ This phrase appeared most commonly in a 
conveyance in reference to a seller who was not the 
owner. ° 


“tt A. disponed ground, which he held on a personal title, to 
B., he could not grant warrant for the infeftment of B., 


cuted pi of sasine in his ve own ur, and on it B. 
could compiete his feudal title. Hf, instead of thus ning 
a valid pt, A. fg 


ranted a precept for the infeft- 
nte potestaiem, 


ad in eveccromen® dona Thayne: Ninos Leon 
remedi prescri John Trayner, Trayner's Latin 
Maxims § (3h od. 1864). 


anonymous, adj. Not named or identified <the police 
arrested the defendant after a tip from an anony- 
mous informant>. — anonymity (an-a-nim-o-tee), ». 


anonymous case. A reported case in which the word 

“anonymous” is substituted for at least one party's 

name to conceal the party's identity. See, e.g., Anony- 

oe v. Anonymous, 735 N.Y.S.2d 26 (App. Div. 
1). 


anonymous work. See work (2). 


anoysance (a-noy-zants), n. (Law French) Hist. An an- 
noyance or nutsance. See NUISANCE. 


ANSI. abbr. AMERICAN NATIONAL STANDARDS INSTITUTE. 


answer, n. 1. A defendant's first pleading that address- 
es the merits of the case, usu. by denying the plain- 
tiffs allegations. © An answer usu. sets forth the 
defendant's defenses and counterclaims. [Cases: 
Pleading 76-87. C.J.S. Pleading §§ 159-162, 164. 
168-173.] 


false ‘answer. A sham answer in a pleading. Sce 
sham pleading wnder prexDinc «). [Cases: Pleading 
359. C.J.S. Pleading §§ 653-654.) 


2. A person's, esp. a witness's, response to a ques- 
tion posed. 
evasive answer. A response that neither directly 
admits nor denies a question. @ In discovery, this 
is considered a failure to answer. Fed. R. Civ. P. 
37(a)(3). 
un ve answer. Evidence. A response from a 
witness (usu. at a deposition or hearing) that is 
irrelevant to the question asked. — Also termed 
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nonresponsive answer. (Cases: Witnesses @=248. 
C.J.S. Witnesses § 430.) 

3. Patents. A patent applicant's response to an office 
action. 


answer, vb. 1. To respond to a question, a pleading, or 
a discovery request <the company failed to answer 
the interrogatories within 30 days>. (Cases: Plead- 
ing @76-100; Pretrial Procedure 301-306. C.J.S. 
Disc §§ 63-70; Pleading §§ 159-162, 164, 166, 
168-178, 202, 764, 769.] 2. To assume the liability of 
another <a guarantor answers for another person's 
debt>. 3. To pay (a debt or other liability) <she 
promised to answer damages out of her own ¢s- 
tate>. 


answer date. See answer day under Day. 
answer day. See pay. : 


answer in subsidium. Hist. In equity pleading, an 
answer supporting a plea. 


antapocha (ant-ap-o-ka). [Latin “counter-receipt”) Ro- 
man © civil law. A counterpart to a receipt (i.e., an 
apocha), signed by the debtor and delivered to the 
creditor as proof of payment. Cf. arocua. . 


ante (an-tee), prep. [Latin] Before. Cf. post. 
antea (an-tee-a), adv. (Latin) Formerly; heretofore. 


antecedent (an-ta-seed-ant), adj. Earlier; preexisting: 
previous. — antecedent (preceding thing), n. — 
antecedence (quality or fact of going before), u. 


antecedent basis. Patents. A general word or phrase in 
a patent claim or description to which a later specific 
word or phrase must refer. @ Claims will be rejected 
as impermissibly vague or indefinite if the latter 
word is not clearly connected to its antecedent be- 
cause the wording becomes ambiguous. In general, « 
term is first introduced with an indefinite article and 
is later referred to with the definite article (or said). 
(Cases: Patents S=101(6).J 


antccedent claim. A preexisting claim. © Under the 
UCC, a holder takes an instrument for value if it is 
taken for an antecedent claim. UCC § 3-303(a)(3). 


antecedent debt. See pest. 


antecessor (an-to-ses-ar or an-te-ses-or), 1. jLatin] 1. 
Roman law. A professor of law. 2. Hist. An ancestor. 
3. Hist. A predecessor to an office. 


antedate (an-ti-dayt), vb. 1. To affix with a date earlier 
than the true date; BackDATE (1) <antedate a check>. 
2. To precede in time <the doctrine antedates the 
Smith case by many years>. — Also termed predate. 
Cf. posrpare. — antedate, n. 


antedating of a prior-art reference. Patents. The re- 
moval of a publication, a U.S. patent, or a foreign 
Peco cited as prior art against the application by 
ling an affidavit or declaration establishing the ap- 
plicant's completion of the invention in this country, 
or in another NAFTA or WTO member county, 
before the effective date of the cited reference. © 
The term applies only to U.S. patent applications. 
An issued patent may also antedate a prior-art refer- 
ence if the conception predates the prior art and the 
inventor used due diligence in reducing the concept 
to practice. — Also termed antedating a reference; 


Anti-Assignment Act 


swearing behind a prior-art reference; carrying back the 
date of invention. (Cases: Patents €62(1).] 


ante exhibitionem billae (an-tee ek-si-bish-ce-oh-nam 
bil-ee). Before the exhibition of the bill; i.e., before a 
suit has begun. 


ante factum. A thing done before; a previous act or 
fact. — Also spelled ante-factum. 


ante litem motam (an-tee li-tem moh-tam). [Law Latin 
“before the lawsuit was started"] Hist. Before an 
action has been raised; before a legal dispute 
arose — i.e., at a time when the declarant had no 
motive to lie. © This phrase was generally used in 
reference to the evidentiary requirement that the 
acts upon which an action is based occur before the 
action is brought. In Scotland, the phrase also re- 
ferred to the obligation of an estate intromitter to 
become confirmed as executor of the estate before a 
creditor could sue the estate. Otherwise, the intro- 
mitter could be held persunally liable for the dece- 
dent’s debts. — Sometimes shortened to ante litem. 


ante meridiem (an-tee ma-rid-ee-am). (Latin} Before 
nvon. — Abbr. a.m.; aM. 


ante mortem (an-tee mor-tam). [Latin] Before death. 


ante mortem interest. (Latin} An interest existing be- 
fore (but not after) a transferor's dezth 

ante mortem statement. See dying declaration under 
DECLARATION (6). 

antenatus (an-tee-nay-tes). [Law Latin] A person born 
before a certain political event that affected the 
persun’s political rights; esp., a person born before 

- the signing of the Declaration of Independence. Cf. 
POSTNATUS. Pl. antenati. 


antenuptial (an-ti-nap-shal), adj. See pRENUrTIAL. 


-antenuptial agreement. See PRENUPTIAL AGREEMENT. 


antenuptial contract. See PRENUFTIAL AGREEMENT. 
antenuptial gift. See prenuptial gif} under cart. 
antenuptial will. See prenuplial will under wit. 


ante omnia (an-tec ahm-ncc-9). [Latin] Hist. 1. Before 
anything else is done; first of all. @ Objections that 
could bar the litigation were usu. discussed ante 
omnia. 2. Above all other things. 


ante redditas rationes (an-tee red-a-tas ray-shee-oh-nis 
or rash-ce-). [Law Latin] Scots law. Before accounts 
are rendered. @ A tutor could not file an action 
against a minor to recover payments unless the tutor 
first provided an accounting of the ward's estate. 


anthropometry (an-thra-pom-e-tree). A system of 
measuring the human body, esp. the size relation- 
ships among the different parts. © Before the advent 
of fingerprinting, minute measurements of the hu- 
man body — taken and compared to other persons’ 
measurements — were used to identify criminals 
and deceased persons. Cf. BERTILLON SYSTEM. — an- 
thropometric, adj. 

Anti-Assignment Act. A federal statute prohibiting the 
assignment or transfer of claims against the United 
States. 31 USCA § 3727. 


anti-assignment-In-gross rule 


anti-assignment-in- tule. Trademarks. The doc- 
trine that an assignment of a mark without the 
goodwill symbolized by the mark is invalid. e Al- 
though trademark rights are not destroyed when a 
mark is assigned in gross, the failure of the assignor 
to continue to use the mark, coupled with an ineffec- 
tive transfer, may result in abandonment. — See 
assignment in gross under assicnsenr. [Cases: Trade 
Regulation 101.1. C.J.S. Trade-Marks, Trade- 
Names, and Unfair Competition § 205.) 


antibootleg, adj. Copynght. Of or pertaining to an 
effort to combat or discourage illegal recording, 
distribution, and sale of unauthorized reproductions 
of live and broadcast performances. © The federal 
antibootleg statute, 18 USCA § 2319A, and the anti- 
bootleg statutes of several states criminalize bootleg- 
ging activities. — antibootlegging, n. See anTIBOOT- 
LEG STATUTE. 


antibootleg statute. Copyright. A law, esp. a state law, 
that prohibits making, distributing, or selling an 
unauthorized recording of a live performance. 


antichresis (an-ti-kree-sis). [Latin “in place of inter- 

est™} Roman & civil law. A mortgage in which ihe 

mortgagee retains ssession of the mortgaged 

property and takes the fruits (such as rents) of the 

property in lieu of interest on the debt. La. Civ. 

God e art. 3176. (Cases: Mortgages 1. C.J.S. Mort- 
gages §3 2-6.) 

“Under the Civil Code of Louisiana, taken from the Code 

Napoleon, there are two kinds of pledges: the pawn, when 

a movable Is given as security, and the antichresis, when 

the pager Md consists in Immovables or seal estate. 

Under the the creditor acquires the right to take the 

rents and profits of the fand, and to credit, annually, the 

same to the interest, and the surplus to the principal of the 

debt, and Is bound to keep the estate In repair, and to pay 

the taxes. Upon dcfault upon the pert of the debtor, the 

creditor may prosecute the debtor, and obtain a decree for 

the pledged.” 3 James Kent, Commentanes on 

piel Law *403-04 (George Comstock ed., 11th ed. 


antichurning rule. Tax. A statutory or regulatory pro- 
vision that denies certain tax advantages, esp. accel- 
erated depreciation and amortization schedules, to 
taxpayers who acquire property in a transaction that 
does not result in a significant change in the proper- 
ty’s ownership or use. See CHURNING (2). 


anticipated, adj. Patents. (Of a patent claim) having all 
the same elements of a prior-art reference. © If a 
claim is anticipated by a previous invention or publi- 
cation, that claim is not allowable; if a patent has 
already been issued, it will be declared invalid. — 
Also termed fully met. 


anticipated compromis. See general campromis uncer 
COMPROMIS. 


anticipation. 1. The distribution or receipt of trust 
income before it is due. 2. Patents. The prior inven- 
tion or disclosure of the claimed invention by anoth- 
er, or the inventor's own disclosure of the claimed 
invention by publication, sale, or offer to sell if that 
disclosure predates the date of the patent-applica- 
tion filing by more than one year. @ By disproving 
the claim's novelty, anticipation bars the allowance of 
a claim and provides a defense to an action for 
infringement faced on that claim. See NOVELTY «2. 


102 


[Cases: Patents €=50.1. C.J.S. Patents §§ 37, 40.) — © 


anticipate, vb. 


“Anticipation implies iling something for someone, by 


this can only be done by a 


getting in ahead; 
levice i de: tion of a device), and only fo a patent.” 
pica des lt oar, Patent Tactics and the Law 51 (3d 


anticipatory breach. Sce peeaci OF CONTRACT. 


anticipatory filing. The bringing of a lawsuit or regu- 
latory action against another with the expectation 
that the other party is preparing an action of its 
own. @ If properly brought. an anticipatory filing 
may determine procedural matters such as jurisdic- 
tion apd venue. See FIRST-TO-FILE RULE; RACE TO THE 
COURTHOUSE. 


anticipatory nuisance. See NUISANCE. 


anticipatory offense. Séc inchoale offense under OFFENSE 
«up. 


anticipatory replication. See RerLicvrton. 
anticipatory repudiation. See rErUDIATION. 
anticipatory search warrant, See stAgCH WARRANT. 


anticircumvention device. Copyright. An apparatus de- 
signed to prevent bypassing, avoiding, removing, 
deactivating, or impairing a technological measure 
that controls access to a work protected by copy- 
right; an apparatus in a media player or receiver, 
such as a DVD player or a TV satellite dish, de- 
signed te prevent unauthorized use or duplication of 
copyrighted material. 


anticompetitive conduct. Antitrust. An act that harms 
or seeks to harm the market or the process of 
competition among businesses, and that has no legit- 
imate business purpose. 

anticontest clause. See XO-CONTEST CLAUSE. 

pene pick minis Consumer Protection Act. Copy- 
right & trademarks. A federal law to discourage coun- 
terfeiting of trademarks and copyrighted merchan- 
dise such as computer programs, phonorecords, and 
motion pictures. © The law imposes criminal liability 
for trafficking in counterfeit goods and services (18 
USCA § 2318), provides for the seizure of counter- 
feit goods (15 USCA § 1116(d)(9)), and provides 
enhanced statutory civil penalties (15 USCA 
§ 1117(c)). — Abbr. ACPA. ‘ 


Anti tting Consumer Protection Act. Trade- 
marks. A 1999 federal law authorizing a trademark 
owner to obtain a federal-court order transferring 
ownership of a domain name from a cybersquatter 
to the trademark owner. @ A mark's owner must 
show that (1) the mark and the domain name are 
identical or confusingly similar; (2) the mark was 
distinctive when the domain name was first regis- 
tered; (3) the trademark’s owner used the mark 
commercially before the domain name was is- 
tered; and (4) the domain registrant acted in bad 
faith and intended to profit from the trademark's 
use. Registering a domain name with the intent to 
sell it to the trademark owner is presumptively an 
act of bad faith. But if a defendant can prove a 
legitimate reason for the domain-name registration, 
the defendant may be allowed to keep the name. — 
Abbr. ACPA. — Also termed Trademark Cyberpiracy 
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Prevention Act. [Cases: Trade Regulation €=628. 
C.J.S. Trade-Marks, Trade-Names, and Unfair Competi- 
tion § 298.} 


antideficiency legislation. See LecistaTion. 


antideficiency statute. See «antideficiency legislation un- 
der |. £GISLATION. 


antidestructibility statute. See DESTRUCTIBILITY OF CON- 
TINGENT REMAINDERS. 


antidestruction clause. A provision in a security pro- 
tecting a shareholder's conversion rights, in the 
event of a merger, by granting the shareholder a 
right to convert the securities into the securities that 
will replace the company’s stock when the merger is 
complete. See convertible security under SECURITY. 


antidilution act. Trademarks. A statute prohibiting ac- 
‘tions that are likely to lessen, diminish, or erode a 
famous mark's capacity to identify and distinguish 
goods and services, without regard to whether the 
action creates a likelihood of confusion, mistake, or 
deception. © The Federal Trademark Dilution Act 
provides retief against another's commercial use of a 
mark or tradename that dilutes the distinctive quali- 
ty of a famous mark. More than half the states also 
have antidilution statutes, which are based on the 
internatiunal Trademark Association's 1964 Model 
State Trademark Bill — Also termed antidilution 
statute. (Cases: Trade Regulation 366. C.J.S. Trade- 
Marks, Trade-Names, and Unfair Competition § 79.] 


antidilution provision. A convertible-security provi- 
sion that safeguards the conversion privilege from 
share splits, share dividends, or other transactions 
that might affect the conversion ratio. See CoNveR- 
SION RATIO; DILUTION (2). [Cases: Corporations 66, 
116. C.J.S. Corporations §§ 177-179, 233-240, 242.) 


antidissection rule. Trademarks. A rule, applied in 
comparing perentily conflicting marks, that re- 
uires that the marks be compared as a whole or as 
they are viewed hy consumers in the marketplace, 
not broken down into their component parts. @ The 
antidissection rule does not preclude an analysis of 
the dominant and subordinate features of a mark to 
determine which features make the most significant 
impression on consumers, but the mark must still be 
considered in its entirety. See TOUT ENSEMBLE. [Cases: 
Trade Regulation e346) . 


antidumping law. A statute designed to protect do- 
mestic companies by preventing the sale of foreign 
goods at less than fair value, as defined in the statute 
(for example, at a price below that of the domestic 
market). See oumpinc. (Cases: Customs Duties 
21.5. C.J.S. Customs Duties §§ 135-152.] 

antidumping tariff. See ‘rarirr (2). 

anti-evolution statute. Hist. A law that forbids the 
teaching of the theory of evolution in schools. @ Such 
statutes were held unconstitutional as violative of the 
Establishment Clause in Epperson uv. Arkansas, 393 
U.S. 97, 89 S.Ct. 266 (1968). — Also termed evolution 
Statule. See CREATIONISM. 


antifraud rule. See RULE 108-5. 


antigraph (an-ti-graf). Archaic.-A copy or counterpart 
of an instrument. 


antiqua et nova 


iphus (an-tig-ra-fas), n. [Law Latin] Hist. An 
icer who maintains tax revenues; a comptroller. 


antihazing statute. A (usu. criminal) law that prohibits 
an organization or members of an organization from 
requiring a prospective member, as a condition of 
membership, to do or submit to any act that presents 
a substantial risk of physical or mental harm. @ In 
1874 Congress passed the first antihazing statute, 
directed at stopping hazing by midshipmen at the 
United States Naval Academy. Most states have 
ere their own antihazing statutes. — Also termed 


anti, 
o 


haung statute. 
anti-heartbalm statute. See HEARTBALM STATUTE. 


Anti-Injunction Act. A federal statute providing that a 
federal court may not enjoin state-court proceedings 
unless an injunction is (1) expressly authorized by 
Congress, (2) necessary for the federal court's in rem 
jurisdiction, or (3) necessary to.prevent relitigation 
of a judgment rendered by the federal court. 28 
USCA § 2283. See norrts-La GUARDIA ACT. (Cases: 
Courts ©9508. C.J.S. Courts §§ 216, 218-219.) 


anti-jobn Jaw. A criminal-law statute punishing prosti- 
tutes” customers. [Cases: Prostitution =]. C.J.S. 
ee “pas and Related Offenses §§ 2-4, 8-13, 17, 
21-24.) ° 

antilapse statute. Wills & estates. A statute that substi- 
tutes certain heirs of some types of testamentary 
beneficiaries when the beneficiary has predeceased 
the testator and permits them to take the gift, which 
would otherwise fail and thus pass to the residuary 
beneficiary (if any) or to the intestate heirs. @ Under 
the common law and the laws of all states, a testa- 
mentary beneficiary must survive a testator or else 
the gift is said to lapse. Although most states have 
enacted antilapse statutes, their terms vary from 
state to state. — Also termed lapse statute; nonlapse 
statule. (Cases: Wills 774-777. CJ.S. Wills 
§§ 1791-1808.] 


antimanifesto. Int'l law. A 
aia iw power asserts 
one for that power. a 

antimarital-facts privilege. See marital privilege (2) un- 
der PRIVILEGE (3). “ 

antinomia (an-ti-noh-mee-s). [Greek] Roman law. An 
ambiguity in the law. See ANTINOMY. 

antinomy (an-tin-o-mee),.n. A contradiction in law or 
logic; esp., a conflict of authority, as between two 
decisions <antinomies in the caselaw>. — antinomic 
(an-ti-nom-ik), adj. 

antipiracy, adj. Copyright & trademarks. Of or pertain- 
ing to an effort to combat or discourage illegal 
reproduction, distribution, or use of copyrighted or 
trademarked products <an antipiracy group>. 

antiqua custuma (an-ti-kwa kes-t[yJoo-ma). (Law Latin 
“ancient customs”) Hist. A tax on wool, woolfells, 
and leather, under St. 3 Edw. @ The distinction 
between antiqua custuma and nova custuma arose 
when the king im new taxes on the same — 
articles in the 22nd year of his reign. Cf. nova custu- 
MA. 

antiqua et nova (an-ti-kwa et noh-va). [Latin] Hist. Old 
and new (rights). : 


roclamation in which a 
t the war is a defensive 


antiquare 


“Antiqua et nova .... The technical terms in our law 
equivalent to these Latin terms are, and conquest; 
heritage (antiqua) being that estate to wh 
ceeds as deg tt conquest po) 
or acquires by purchase, or a. 
between hereye and fc vl ts now abol- 
ished, 37 & 38 Vict. cap. 84, § 37." John Trayner, Trayner's 
Latin Maxims 50 (4th ed. 1894). 
antiquare (an-ti-kwair-ee), vb. (Latin) Roman law. 1. To 
reject a proposal for a new law. © Those who voted 
against a Sapien law wrote on their ballots the 
letter “A" for antique (“Tam for the old law"). 2. To 
repeal a law. 
antigua statula (an-ti-kwa sta-t{y]oo-ta). See VETERA 
SVATUTA. 
antiquum dominicum (an-tt-kwam de-min-i-kem). [Law 
Latin] Ancient demesne. See DEMESNE. 


antiguus et novus extentus (an-ti-kwes et noh-ves ek- 
sten-tas). [Law Latin] Srots law. Old and new extent. 
®@ Tu phrase appeared in reference to the valuation 
of land for tax purposes, with old valuations assessed 
in the year 1280, and new valuations assessed several 
times after that date. Ch QtantumM NUNC VALENT; 
QUANTUM VALUERUNT TEMPORE PACIS, 


antishelving clause. Patents. A provision in a patent- 
licensing contract, usu. one in which payment is 
based on royalties, requiring the licensee to put the 
atented article into commercial use within a speci- 
ied time and to notify the patentee if the licensee 
decides to stop selling or manufacturing it. @ The 
licensee generally agrees to commercially exploit the 
patent or else risk losing the license or exclusivity. 
Antishelving clauses are also used in trademark li- 
censes. — Also termed antishelving provision; shelving 
clause: shelving provision. (Cases: Patents €°211(1). 
C.J.S. Patents } 348.) 


antisocial personality disorder. See psycuoraTH. 


antispamming law. A statute enacted to combat or 
criminalize the sending of unsolicited commercial e- 
mail. @ Many states have such a law. See spas. 


antisubrogation rule (an-tee-sab-roh-gay-shan). /nsur- 
ance. The principle that an insurance carrier has no 
right of subrogation — that is, no right to assert a 
claim on behalf of the insured or for payments made 
under the policy — against its own insured for the 
risk covered by the policy. See susrocation. [Cases: 
eae 3510. C.J.S. Insurance §§ 1465-1466, 
J 


antitakeover statute. A state law designed to protect 
companies based in the state from hostile takeovers. 


antithetarius (an-tith-a-tair-ee-es). [Law Latin] Hist. An 
accused person who asserts that his or her accuser is 
guilty of the crime. Cf, arpROvER (). 


Antitrust Civil Process Act. A federal law prescribing 
the procedures for an antitrust action by way of a 
petition in U.S. district court. 15 USCA §§ 1311] et 
seq. 

Antitrust Guidelines for the Licensing of Intellectual 
Property. A set of criteria, jointly issued by the 
Anutrust Division of the U.S. Justice Department 
and the FTC, that those agencies apply in deciding 
whether to initiate an investigation or enforcement 
action as a result of restrictions in patent, copyright, 
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trade-secret, and know-how licenses. 4 Trade Reg. 
Rep. (CCH) 913,132 (Apr. 6, 1995). 


antitrust law. 1. The age of law designed to protect 
trade and commerce from restraints, monopolies, 
price-fixing, and price discrimination. @ The princi- 
pal federal antitrust laws are the Sherman Act (15 
USCA §§ 1-7) and the Clayton Act (15 USCA 
§§ 12-27). 
“As oe pete history and case law both disclose, the 
general objective of the antitrust laws is the maintenance of 
com lon. Competition per se thus becomes a goal of the 
jeg! - order. Yet, orth area is nota gee defines 
about how the law shouid . at least 
at iis * Lawrence A. Sullivan, of 
the Law of Antitrust § 5, at 20 (1977). 


- 2. (cap.) SHERMAN ANTITRUST ACT. 


antlike persistency. Patents. Slang. The steady tenacity 
of a patent solicitor who tries to wear down the U.S. 
Patent and Trademark Office by prosecuting patent 
claims until the PTO eventually relents. @ Judge 
Learned Hand coined this pejorative expression in 
Lyon v. Buh, 1 F.2d 48, 49-50 (S.D.N.Y. 1924). 


AO. abbr. ADMINISTRATIVE OFFICE OF THE UNITED STATES 

* COURTS. 

AOC, abbr. 1. ANNO oRBIS CoNDITI. 2. And other consid- 
eration. See other consideration under CONSIDERATION. 


AOD. abbr. ACTION ON DECISION, 


AOGI. abbr. See adjusted ordinary gross income under 1N- 
COME, 


AOUSC, abbr. apMINISTRATIVE OFFICE OF THE UNITED 
STATES COURTS. 


APA. abbr. 1. ADMINISTRATIVE PROCEDURE ACT. 2. ADVANCE 
PRICING AGREEMENT. 


a pais (ah pay or pays). [Law French] Hist. At or to the 
country; at issue. 


a pari (ay par-t). (Law Latin) Hist. Equally; in like 
manner. 


apartheid (e-pahrt-hayt or a-pahr-ut). Racial segrega- 
tion; specif., a comprehensive governmental policy 
of racial discrimination and segregation, as it was 
practiced in South Africa. -. 


apertum breve. See BREVE. 


apertum factum (a-por-tom fak-tem). [Latin “open 
deed”] An overt nia 


apertura testamenti (ap-er-t{[y]oor-o tes-te-men-t). 
{Latin “opening of the testament”) Roman law. A 
procedure for proving a will by which the witnesses 
acknowledged their signatures and seal before a 
ee aaa and the will was opened and publicly 
read. 


apex deposition. See DEPOSITION. 
apex juris (ay-peks joor-is). [Latin “summit of law") An 
extreme point or subtlety of law, such as a merely 


technical objection in pleading or an extreme inter- 
pretation of a doctrine. Cf. APICES LITIGANDI. 


apex rule. Mining law. The principle that a vein of ore 
may be mined if it extends beyond the vertical 
boundaries ofthe surface claim on which the vein 
apexes. — Also termed extralateral right. Cf. ixtrai- 
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MINAL RIGHT. [Cases: Mines and Minerals €=30. C.J.S. 
Mines and Minerals § 69.] 


APH. abbr. AMERICAN PRINTING HOUSE FOR THE BLIND. 


APHIS. abbr. ANtmat. AND PLANT HEALTH INSPECTION SER- 
VICE. 

apices tk are {ay-pi-seez lit-i-gan-di). [Law Latin] 
fecirenie ly fine points (or subtleties) of litigation. Cf. 
APEX JURIS. 

APJ. abbr. See administrative patent judge under juvGe. 


apocha (ap-a-ka). Roman & civil law. A receipt ac- 
knowledging payment. @ An apocha discharges only 
the obligation represented by the payment, in con- 
trast to an acceptilation, which discharges an entire 
debt. — Also spelled apoca. Cf. ACCEPTILATION; ANTA- 
POCHA. . 
apochae oneratoriae (ap-s-kee oh-noar-ay-tor-ee-ee). 
[Law Latin “cargo receipt"] Hist. Bills of lading. 
apocha trium annorum (ap-o-ke tri-am 9-nor-am). [Lat- 
in “receipt for three years"} Scots law. Hist. Receipts 
for three consecutive periodic payments,-the produc- 
tion of which gave rise to a pecsunplion that prior 
installments had been properly paid. 
“The production by the debtor of receipts for the last three 
consecutive installments of a termly payment, such as feu- 
duty, rent, wages or interest, raises a presumption, the 
apocha trium annorum, rebuttable by parol evidence, that all 
rior instalments have been duly paid. The same inference 
not justified by one receipt, even for three or more 
instalments. Nor do receipts for three instalments justify an 
inference @ bill, granted for earlier arrears, has been 
id." 2 David M. Walker, Principles of Scottish Pri 
143 (4th ed. 1988). 
apocrisarius (a-pok-ri-sair-ee-as), n. [Latin] Hist. Eccles. 
faw. 1. Anam dor; a messenger, such as a Pope's 
legate. 2. One who answers for another; esp., an 
officer who presented church matters to the emper- 
or and conveyed the answers to the petitioners. 3. 
One who, upon consultation, gives advice in ecclesi- 
astical matters. — Also termed responsalis; a responsis; 
Secrelarius; consiliarius; referendarius, a consiliis. 


apographa (a-pog-re-fa), n. pl. [fr. Greek ein 
“to copy”) chil law. An examination and enumer- 
ation of things possessed; an inventory. 2. Copies; 
transcripts. — apographal, adj. 

apostasy (9-pos-te-see). 1. Hist. A crime against reli- 

ion consisting in the total renunciation of Christian- 

ity by one who had previously embraced it. 2. Eccles. 
law. Abandonment of religious vows without dispen- 
sation. 

apostata capiendo. See DE APOSTATA CAPIENDO. 


apostate (a-pos-tayt). A person who has forsaken reli- 
gion or a particular religion. — Also termed (archai- 
cally) apostata (ap-e-stay-ta). 

a posteriori (ay pos-teer-ee-or-1 or al pos-teer-ce-or- 
ee), adv, [Latin “from what comes after") Inductive- 
ly; from the particular to the gencral, or from 
known effects to their inferred causes <as a legal 
analyst, she reasoned a posteriori — from countless 
individual cases to genefalized rules that she finally 
applied>. Cf. a rriori. — 8 posteriori, adj. 

apostille (a-pos-til). [French “postscript, footnote] 
Int'l law. A marginal note or observation; esp., a 
standard certification provided under the Hague 


appeal 


Convention for authenticating documents used in 
foreign countries. — Also spelled apostil. See cerTiFi- 
CATE OF AUTHORITY (D. 


apostle (e-pos-al), n. Civil & maritime law. 1. A leuer 
sent from a trial court to an appellate court, stating 
the case on appeal. 2. The record or papers sent up 
on appeal. — Also termed apastoli, $. DimissoRY LET- 


apostolus (a-pos-te-las), n. {fr. Greek apastolas “one sent 
from another") Hist. A messenger, ambassador, leg- 
ate, or nuncio. Pl. apostoli (a-pos-ta-hi). 


apotheca (ap-o-thee-ko), n. [fr. Greek apotheke “store’’) 
Civil law. A repository, as for wine or books. PI. 
apothecae. 

apparatus. See MACHINE. 

apparatus claim. See PATENT CLAIM. 


apparatus limitation. Patents. The inclusion of a struc- 
ture or physical apparatus in a method or process 
claim. @ An apparatus limitation, while not objection- 
able, carries little weight toward establishing the 
patentability of a method or process claim. 


apeeronts adj. 1. Visible; manifest; obvious. 2. Ostensi- 

ble; seeming. 

apparent agency. See agency by estoppel winder acexcy 
a. 

apparent agent. See AGENT (2). 

apparent assent. See Assen. 

apparent authority. See auTHORITY (1). 

apparent danger. See DANGER. . 

apparent defect. See patent defect under nEFECT. 

apparent easement. See EASEMENT. 

apparent heir. See heir apparent under HER. 

apparent principal. See raincipat. ci. 

apparent servitude. See SERVITUDE (2). 

apparent title. See coor oF Tm. 

apparitor (o-par-d-tar ur -tor). 1. Roman law. (ital.) An 
officer who served a court, esp. as secretary, messen- 

r (viator), or herald. — Also termed viator. 2. Civil 

law. An officer who attends court to execute judicial 


orders. 3. Eccles. law. An officer who executes orders 
and decrees, esp. by serving summonses. 


apparlement (o-pahri-mant), n. [Law French] Hist. 
Likelihood, as tn the apparlement of war. 


apparura (ap-a-ruur-a), n. (fr. Law Latin apparare “to 
urnish”) Hist. Furniture, apparel, implements, or 
tackle. 
appeal, n. 1. A ‘proceeding undertaken to have a 
ecision reconsidered by a higher authority; esp., 
the submission of a lower court's or agency's deci- 
sion to a higher court for review and possible rever- 
sal <the case is on appeal>. — Also termed petition 
in error; (in Scots law) falsing of dooms. See CERTIORARE. 
[Cases: Appeal and Error 1. C.J.S. Appeal and 
Error §§ 2, 14.]} 


appeal as of right. Sce appeal by right. 


appeal 


appeal by application. An appeal for which permis- 

sion must first be obtained from the reviewing 

court. — Also termed appeal by leave. [Cases: Ap- 
eal and Error €°358. C.J.S. Appeal and Error 
§ 63, 81, 298-299, 312.) 


appeal by right. An appeal to a higher court from 
witch Sealaion need not be first obtained. — 
Also termed appeul as of right; appeal of right. (Cases: 
Appeal and Error 358. C.J.S. Appeal and Error 
se 63, 8), 298-299, 312.) 


appeal de novo. An appeal in which the appellate 
court uses the trial court's record but reviews the 
evidence and law without deference to the trial 
court's rulings. — Also termed de novo review; de 
novo judicial review. {Cases: a and Error 
S892. C.J.S. Appeal and Error § 756.] 

appeal from the decision of the chair. Parliamentary 
law. pape by ee member invokes the 
assembly's right of reviewing its chair's decision on 
2 point of order. — Also termed appeal from the 
ruling of the chair. 


a from the ruling of the chair. See appeal from 
e decision of the chair. 

appeal in forma pau (in for-mo paw-par-is). 

An appeal by an indigent party, for whom court 

costs are waived. Fed. R. App. P. 24. See in FORMA 

pauperis. [Cases: Appeal and Error $389. CJ.S. 

Appeal and Error §§ 322-323.] 


consolidated appeal. An appeal in which two or 
more parties, whose interests were similar enough 
to make a joinder practicable, proceed as a ing e 
Lear (Cases: Appeal and Error €7325, 328, 
816. C.J.S. Appeal and Error §§ 234-235, 238, 671.] 


cross-appeal. An appeal by the appellee, usu. 
heard at the same time as the appe nt's appeai. 
(Cases: Appeal and Error ¢=14(4). C.J.S. Appeul 
and Error § 27.) 


delayed appeal. An appeal that takes place after the 
time for Cosaling hes expired, but only when the 


reviewing court has granted permission because of 
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R. App. P. 38. (Cases: Federal Civil Procedure 
2839-2840.) 


interlocutory appeal. An appeal that occurs before 
the trial court's final ruling on the entire case. 28 
USCA § 1292(b). © Some interlocutory appeals 
involve legal points necessary to the determination 
of the case, while others involve collateral orders 
that are wholly separate from the merits of the 
action. See INTERLOCUTORY APPEALS AGT; FINAL JUDG- 
MENT RULE. [Cases: Appeal and Error 68. C.J.S. 
Appeal and Error 8§ 82-84.) 


t-roll ae An appeal based only on the 
pleadings, the findings of the court, and the judg- 
ment. 


limited appeal. An appeal from only certain por- 
tions of a decision, usu. only the adverse or unfa- 
vorable portions. 


precautionary appeal. See protective appeal. 
protective appeal. A precautionary appeal filed by 
counsel when the chent might otherwise lose an 
effective right to appeal. @ A protective appeal is 
typically filed whea (1) a client’s motion to inter- 
vene has been denied, and the trial court is enter- 
ing other orders that the client wants to appeal, (2) 
counsel has doubts about where to appeal, (5) 
counsel has doubts about the length of he appeal 
period, or (4) the client must preserve uncertain 
or contingent rights. — Also termed grecautivoaa'y 
appeal. 

suspensive appeal. An appeal that stays the execu- 
tion of the underlying judgment. (Cases: Appeal 
and Error 9458. C.J.S. Appeal and Error § 411.) 


2. Hist. The charging of someone with a crime: 
specif. an accusation of a crime, esp. treason or a 
felony. 


appert, vb. 1. To seek review (from a lower court's 


ecision) by a pugnier court <petitioner appeals the 
conviction>. 2. Hist. To charge with a crime; ac- 


cuse. — appealability, n. 


special circumstances. [Cases: Appeal and Error | appealable decision. See pecision. 

She tho ‘ia CJ.S. Appeal and Error §§ 264, | appeal as of right. See appeal by right under arPrAt. 
devolutive appeal (di-vol-ye-tiv). An appeal that appeal ne meciieias 

does not suspend the execution of the underlying appeal brief. See sricr. 

judgment. appeal by leave. See appeal by application under apreAt. 
direct appeal. An appeal from a trial court's deci- | appeal by right. See apreaL. 


sion directly to the jurisdiction’s highest court, 
thus bypassing review by an intermediate appellate 
court. @ Such an appeal may be authorized, for 
example, when the case involves the constitutional- 
ity ofa state law. 


duplicitous appeal. An appeal from two separate 


appeal court. See appellate court under Court. 

appeal de novo. Sce \rreAt.. 

appealer. Archaic. APvELLANT. 

appeal from the chair. Parliamentiry law. An assembly 


judgments, trom a judgment and an order, or 
from two orders. (Cases: Appeal and Error 422. 
C.J.S. Appeal and Error §§ 371, 375, 380.) 


frivolous appeal. An appeal having no legal basis, 
usu. filed for delay to induce a judgment creditor 
to settle or to avoid payment of a judgment. © 
Federal Rule of Appellate Procedure 38 provides 
for the award of damages and costs if the appellate 
court determines that an appeal is frivolous. Fed. 


member's formal objection to a decision made by the 
chair. @ If the appeal is secondcd, the chair must 
state what question was answered and explain the 
reasons for the chair's decision, then allow the mem- 
bers present to vote in support of or against that 
decision. 


appeal in forma pauperis. See Apreat. 
appeal of felony. Hist. A procedure by which a person 


accused another of a crime, demanded proof of 
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innocence by wager of battle, or informed against an 
accomplice. — ‘Abo termed appellum de felonia. 


appeal of right. See appeal by right under apreAl.. 


appeals council. A commission that hears appeals of. 


rulings by administrative-law judges in social-securi- 
ty matters. (Cases: Social Security and Public Welfare 
8.15, 142.5. C.J.S. Social Security and Public Welfare 
§§ 14-15, 73-74.] 


appeals court. See appellate court under Court. 
appearance, n. Procedure. A coming into court as a 


party or interested person, or as a lawyer on behalf 
ofa pany or interested person; esp., a defendant's 
act of taking part in a lawsuit, whether by formally 
participating in it or by an answer, demurrer, or 
motion, or by taking postjudgment steps in the 
lawsuit in either the trial court or an appellate court. 
(Cases: Appearance 1-29; Federal Civil Procedure 
561-574. C.J.S. Appearances §§ 2-59.] — appear, 
ub. 
“The English courts did not, until modem times, claim 
jurisdiction over the person of the defendant merely by 
service of summons upon him. It was deemed n to 
resort to further process by attachment of his pro: and 
arrest of his person to compel ‘appearance,’ whi not 
mere presence in court, but some act by which a person 
who is sued submits himself to the authority and jurisdiction 
of te out ee a ne ae en ed Oe 
upon a 1, 0 as an ce or si'bmission.” 
Benjamin J. enpasan, Handbook of Cor Common-Law 
§ 5. at 24 (Henry Winthrop Ballantine ed., 3d ed. 1923). 
“The term ‘appearance’ is used particularly to si or 
designate the overt act by which one cain whee hiss 
been commenced submits himself to the court's jurisdic- 
tion, alti h in a broader sense it embraces the act of 
either plaintiff or defendant in coming into court .... An 
appearance may be expressiy made by forma! written or 
oral declaration, or tecurd entry, or it may be implied from 
some act done with the intention of appeari 


ting to the court's jurisdiction.” 4 Am. J ol Reson 
ng to cours jon, . JUS, 
§ 7. at 620 (1995). 


appearance de bere esse. See special appearance. 


pepeerance pro hac vice (proh hak vi-see er proh 
hahk vee-chay). [Latin] An appearance made by an 
out-of-state lawyer for one particular case, usu. by 
leave of court. © For more on the pronunciation of 
this term, see pro Hac vice. (Cases: Attorney and 
Client G10. C.J.S. Atlorney and Client §§ 26-28.] 


appearance under protest. English & Canadian law. 
See special appearance. ‘ 


compulsory appearance. An appearance by one 
who is required to appear by having been served 
with process. (Cases: Appearance 1. C.J.S. Ap- 
pearances §§ 2-4, 6.) 


general appearance. A general-purpose appearance 
that waives a party's ability later to dispute -the 
court’s authority to enter a binding judgment 
against him or her. [Cases: Appearance €8(1), 
19(1); Federal Civil Procedure €=566. C.J.S. Ap- 
pee §§ G, 13, 18-19, 21-22, 24, 30, 34, 39, 
53.] 

initial appearance. A criminal defendant's first a 
pearance in court to hear the charges read, to 
advised of his or her rights, and to have bail 
determined. @ The initial appearance is usu. re- 
quired by statute to occur without undue delay: In 
a misdemeanor case, the initial appearance may be 


appellate review 


combined with the arraignment. See ARRAIGNMENT. 
(Cases: Arrest 70; Criminal Law @=261-264. 
CJS. Arrest §§ 61-64; Criminal Law §§ 355, 
357-360, 362-363.] 


limited appearance. See special appearance. 


special appearance. 1. A defendant's pleading that 
either claims that the court lacks personal jurisdic- 
tion over the defendant or objects to improper 
service of process. 2. A defendant's showing up in 
court for the sole purpose of contesting the court’s 
assertion of personal jurisdiction over the defen- 
dant. @ nt gia appearances have been abolished 
in federal court. Fed. R. Civ. P. 12(b). — Also 
termed limited a; ; appearance de bene esse; 
(in English & Canadian law) appearance under pro- 
test. (Cases: Appearance €9(2, 3); Federal Civil 
Procedure 565. C.J.S. Appearances §§ 4, 7, 23, 
25-28. 


voluntary appearance. An appearance entered by a 
party’s own will, without the service of process. 
{Cases: Appearance 1. C.J.S. Appearances §§ 2-4, 
6.) 


appearance bond. See bail bond under Bonn (2). 
appearance date. See answer day under navy. 
appearence diy. See answer day under pay. 


appearance de bene esse. See special appearance under 
APPEARANCE. 


appearance docket. See pocket «). 


appearance doctrine. In the law of self-defense, the 
rule that a defendant's use of force is justified if the 
defendant reasonably believed it to be justified. 
{Cases: Assault and Battery 67; Homicide €=795. 
CJ.S. Assault and Battery §§ 87-92.) 


appearance pro hac vice. See APPEARANCE. 
appearance term. See TERM (6). 
appearance ticket, See CITATION (2). 


appearance under protest. English & Canadian law. 
See special appearance under APPEARANCE. 


appellant (a-pel-ont). A party who appeals a lower 
cuurt’s decision, usu. seeking reversal of that deci- 
sion. — Formerly also termed appealer. Cf. arreLLee. 
(Cases: Appeal and Error € 321. C.J.S. Appeal and 
Error §§ 232-233.] 7 


appellate (a-pel-it), adj. Of or relating to an appeal or 
appeals generally. 


appellate brief. See nrier (1. 
appellate counsel. See COUNSEL. 
appellate court. See court. 


appellate division. A department of a superior court 
ar aparened for hearing appeals; an intermediate ap- 
pellate court in some states, such as New York and 
New Jersey. (Cases: Courts 50. C.J.S. Courts 
§ 106.) 


appellate jurisdiction. See yuRIsDICTION. 
appellate record. See RECORD ON APPEAL. 
appellate review. See REVIEW. 


appellate rules 


appellate rules. A body of rules governing appeals 
rom lower courts. (Cases: Courts €80(4).} 


appellatio (ap-a-lay-shee-oh), n. [Latin] Roman law. An 
appeal from a lower court. Pl. appellationes (ap-a- 
lay-shee-oh-neez). 


appellation of origin. Trademarks. Representation of a 
product's geographic origin by use of a mark — 
such as a symbol, word, phrase, or graphic element 
such as a map — whose use is regulated to ensure 
that the product so marked reflects some well- 
known feature peculiar to the region, @ This term 
usu. applies to a product whose quality or some 
characteristic feature has been gained by natural 
means, such as by the nature of the local climate or 
soil, or by the nature of the way it is made, such as 
by local customs of production. For example, the 
appellation burgundy can be used only for wines 
made from certain types of varietal grapes from 
particular regions of France. (Cases: ‘rade Regula- 
tion €932.1. C.j.S. Trade-Marks, Trade-Names, and 
Unfair Competition § 55.) 


appellator (ap-a-lay-tar), 2. (Latin) Roman & civil law. 
An appellant. 


appellee (ap-a-lee). A party agains. whom an appeal is 
taken and whose role is to respond to that appeal, 
usu. seeking affirmance of the lower court's decision. 
See responpenT. Cf. appectant. (Cases: Appeal and 
Error ©9326. C.J.S. Appeal and Error §§ 232-233, 
238.) 


appello (a-pel-ch), vb. {Latin] Roman law. | appeal. ¢ 
is was the form of making an appeal apud acia (in 

the presence of the judge). 
appellor (a-pel-or or ap-a-lor). Hist. English law. A 
person who formally accuses another of a crime, 
challenges a jury, or informs against an accomplice. 


appellum de felonia. See appeal. OF FELONY. 


appendant (a-pen-dant), adj. Auached or belonging to 
property as an additional Lut subsidiary right. — 
appendant, n. 

appendant claim. See dependent claim under PATENT 
CLAIM. 


appendant easement. See easement appurtenant under 
EASEMENT. 


appendant power. See POWER (5). 


appenditia (ap-en-dish-ee-a), n. [Law Latin] Hist. The 
appendages or appurtenances of an estate. 


appendix, n. 1. A supplementary document attached 
to the end of a writing <the brief includes an 
appendix of exhibits>. @ For the requirements of an 
appendix to a federal appellate brief, see Fed. R. 
App. P. 30. 2. English law. A volume that contains 
materiai documents and other evidence presented in 
a lower ccut. @ The volume is used by the House of 
Lords or Privy Council when functioning as an 
appellate tribunal. Pl. appendixes, appendices. 


appensursa (ap-en-s{y]oor-a), n. [fr. Latin appendere “to 
weigh out"] Hist. The payment of money by weight 
rather than by count. 


applicable exclusion amount. Tax. The dollar value of 
an estate that is exempt from federal estate and gift 
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taxes. See unified estale-and-gift-tax credit under Tax 
CREDIT. 

applicable exclusion credit. See unified estate-and-gift- 
tax credit under vax CREDIT. 


applicando singula singulis (ap-li-kan-doh sing-gya-la 
sing-gyelis) (Law Latin] Hest. By applying each to 
each; to apply each condition to. @ The phrase was 
used in deed constructions. 


applicant. 1. One who requests something; a petition- 
er, such as a person who applies for lewers of 
administration. 2. ACCOUNT PARTY. 


application. 1. A request or petition. See copyricHT ar- 
PLICATION; PATENT APPLICATION; ‘TRADEMARK APPLICATION. 
2. MOTION. 


ex parte application. See ex parte motion under Mo- 
TION UD. . . 


interlocutory application. A motion for equitable or 
legal relief sought before a final decision. 


3. Bankruptcy. A request for an order not requiring 
advance notice and an opportunity for a hearing 
before the order is issued. [Cases: Bankruptcy 
2156. C_].S. Bankruptcy § 26.) ° 


Application Division. Pulents. The part of the U.S. 
tent and Trademark Office that ts responsible for 
accepting patent applications, assigning them serial 
num 
malities, placing them in file wrappers, and assign- 
ing them to appropriate art groups based on class 
and subclass of technology. 


application for a reissue patent. Sce raTENT APPLICA. 
TION. 


application for leave to appeal. A motion requesting 
an appellate court to hear a party's appeal from a 
judgment when the party has no appeal by right or 
when the party's time limit for an appeal by right 
has expired. © The reviewing court has discretion 
whether to grant or reject such a motion. (Cases: 
Appeal and Error €=361; Federal Courts 660. 
C.J.S. Appeal and Error §§ 300-302, 304.] 


i. sere number. Patents & trademarks. The eight- 
igit sequential number assigned by the U.S. Patent 
and Trademark Office to a patent or trademark 
application. @ Applications are typically-referred to 
by application number, which consists of:a two-digit 
series code, a slash, and a six-digit serial number. 
References to patent applications also-include the 
filing date <application no. 08/944,183, filed Sep- 
tember 20, 1978>. — Also termed serial. number. 


application service provider. A business that hosts 
software on its computers and gives subscribers ac- 
cess as needed. @ The subscriber does not need to 
purchase a license to use the software before the 
provider sends it to the subscriber's computer, usu. 
over the Internet or a private electronic network. — 
Abbr. ASP. 


2. patoters doctrine. Copyright. The rule that a pictori- 
al, graphic, or sculptural work that has an inherent 
use apart from its appearance, and is also an expres- 
sive work apart from its utility, may qualify for 
copyright protection. @ Examples have included 
bookends, lamps, and sundials. In contrast to ap- 
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plied art, industrial designs are not copyrightable, 
although they may be protected by design patents 
instead. — Also termed useful-article doctrine. (Cases: 
Copyrights and Intellectual Property <4. C.j.S. 
Copyrights and futellectual Property §§ 9-10, 16.) 


applied cost. See cust (. 


apply, vb. 1. ‘To make a formal request or motion 
<apply for a loan> <apply for injunctive relief>. 2. 
To employ for a limited purpose <apply payments 
to a reduction in interest>. 3. To put to use with a 

articular subject matter <apply the law to the 
facts> <apply the law only to transactions in inter- 
state commerce>. 


appointed counsel. Sec assigned counsel under COUNSEL. 


appointee. 1. One who is appointed. 2. One who 
receives the benefit of a power of appointment. See 
POWER OF APPOINTMENT. [Cases: Powers 1. CJS. 
Powers § 2.) 


permissible appointee. A person to whom appoin- 
tive property may be assigned under a power of 
appointment. — Also termed object of the power of 
appointinent; object of the power; object of a power. 
appointive asset. See Asser. 
appointive property. Sce prorerty. 
appointment, x. 1. The designation of a person, such 
as a nonelected public official, for a job or duty; esp., 
the naming of someone to a nonelected public office 
<Article IF of the U.S. Constitution grants the Presi- 
dent the power of appointment for principal federal 
officials, subject to senatorial consent>, [Cases: Off- 
cers and Public Employees 8; United States €=35. 
C.J.S. 
§§ 23, 53, 56-57.) 


public appointment. An appointment to a public 
office. (Cases: Officers and Public ot ache 8. 
_CJ.S. Officers and Public Employees § 47.) 


2. An office occupied by someone who has been 
appointed <a ‘high appoimtment in the federal gov- 
ernment>. 3. Parliamentary law. The naming of an 
officer, the members of 2 committee, or the holder 
of any other title in an organization by means other 
than the organizatiun's election. 4. The act of dis- 

osing of property, in excrcise of a power granted 
or that purpose <the tenant's appointment of 
lands>. See powER OF APPOINTMENT. [ : Powers 
1. CJ.S. Powers § 2.] — appoint, vb. — appointer 
(for senses 1-3), n. — appointor (for sense 4), 7. 


illusory tment. A nominal, unduly restrictive, 
or conditional transfer of property under a power 
of appointment. (Cases: Powers @-36(3). C.J.S. 
Powers § 21.) 
“Like other theories are very plausible 
abstract, experience has shown that the dostrine of 
appointments is difficult in ication, since the 


Appointments Clause. The clause of the U.S. Consti- 
tution giving the President the power to nominate 
federal judges and various other officials. U.S. 


icers and Public Employees § 47; United States . 


apposer 


Const. art. I], § 2. (Cases: United States €35. C.].S. 
United States §§ 23, 53, 56-57.] 


apport (2-port), n. [Law French] Hist. A tax, expense. 
tribute, or payment. 


apportionment, n. 1. Division into proportionate 
shares; esp., the division of rights and _ liabilities 
between two or more persons or entities. 2. Tux law. 
The act of allocating or attributing moneys or ex- 
penses in a given way, as when a taxpayer allocates 
part of profits to a particular tax year or part of the 
use of a personal asset to a business. (Cases: Taxa- 
tion ©1005. C.J.S. Taxation § 1719.) $. Distribution 
of legislative seats among districts; esp., the alloca- 
tion of congressional representatives among the 
states based on popalsion. as required by the 14th 
Amendment. © The claim that a state is denying the 
right of representation to its citizens through im- 
proper apportionment presents a justiciable issue. — 
Also termed legislative apportionment. See REAPPORTION- 
MENT. [Cases: Elections €12(6).] 4. The division (by 
statute or by the testator's instruction) of an estate- 
tax liability among persons intcrested in an estate. — 
apportion, vb. 

apportionment clause. /nsurance. A policy provision 
that distributes insurance proceeds in proportion to 
the total coverage. [Cases: Insurance €©2193. C.J.S. 
Insurance § 1117.) 


apportionment of liability. Tors. The parceling out of 
liability for an injury among muluple tortfeasors, 
and possibly the piaintiff as well. ¢ Apportionment of 
liabiluy encompasses such legal doctrines as joint 
and several liability, comparative responsibility, in- 
demnity, and settlements. See Restatement (Ihird) 
of Torts: Apportionment of Liability (1999). [Cases: 
Negligence 484, 549; Torts €>22. C.].S. Negligence 
§§ 154-156, 262-264; Torts §§ 39-44.) 

apportionment rule. Oi! & gas. The minority doctrine 
that royalties accrued wader an oil-and-gas lease on 
land that is subdivided during the lease term must - 
be shared by the landowners in proportion to their 
interests in the land. @ For example, if Grey granted 
a lease to Simms, then sold one-half of the land to 
Metcalfe, Simms and Metcalfe would each be entitled 
to one-half of any royalty from the land, no matter 
where the producing well was located. Only Califor- 
oe Mississippi, and Pennsylvania follow this rule. 


NONAPPORTIONMENT RULE, - 


apportum (a-por-tam), n. [Law Latin] Hist. The reve- 


nue, profit, or emolument that something brings to 
its owner. @ This was often used in reference to a 
pension. 


appose (a-pohz), vb. Hist. 1. To interrogate, esp. with 

iMficult questions. 2. To confront (someone) with 

objections to something. 3. To examine the books 
and accounts of; audit. 


apposer (e-pohz-or). Hist. 1. A questioner; interroga- 
tor. 2. An Exchequer officer who examined sheriffs’ 
accounts; specif, an officer responsible for examin- 
ing the sheriff's estreat (book of fines), comparing 
the entries with those in court records, and apposing 
(interrogating) the sheriff on each sum in the e¢s- 
treat. @ This office was abolished in England in 
1833. — Also termed foreign apposer. 


apposite 


apposite (ap-a-zit), adj. Suitable; appropriate. 

appraisal, n. 1. The determination of what constitutes 
a fair price; valuation; estimation of worth. 2. The 
report of such a determination. — Also termed 
appraisement. Cf. assessment (3), — appraise, vb. 


appraisal clause. An insurance-policy provision allow- 
ing either the insurer or the insured to demand an 
independent estimation of a claimed loss. [Cases: 
Insurance 3249. C.].S. Insurance §§ 1379-1380.] 


appraisal remedy. The statutory right of corporate 
akarcholders who oppose some extraordinary corpo- 
rate action (such as a merger) to have their shares 
judicially appraised and to demand that the corpora- 
tion buy back their shares at the appraised value. — 
Also termed appraisal right; dissenters’ right; right of 


dissent and ee: (Cases: Corporations 
@182.4(5), 584. C.J.S. Corporations §§ 348, 
799-801.) 


appraisal trinity. The three most commonly accepted 
methods of appraising real property: the market 
approach, the cost approach, and the income ap- 
proach. Sce MARKET APPROACH; COST APPROACH; INCOME 
approaci., (Cases: Evidence €601(4). C.J.S. Evidence 
§§ 1338, 1346-1350.) 


appraisement. 1. appraisaL. 2. An ADR method used 
for resolving the amount or extent of liability on a 
contract when the issue of liability itself is not in 
dispute. ® Unlike arbitration, appraisement is not a 
uasi-judicial proceeding but instead an informal 
etermination of the amount owed on a contract. 
(Cases: Arbitration 1. C.J.S. Arbitration §§ 2-3.] 


appraiser. An impartial person who estimates the 
value of something, such as real estate, jewelry, or 
rare books. — Also termed valuer. 


merchant appraiser. See MERCHANT APPRAISER. 


appreciable, adj. Capable of being measured or per- 
ceived. 


appreciate, vb. 1. To understand the significance or 
meaning of. 2. To increase in value. 


appreciation, n. An increase in an asset's value, usu. 
ecause of inflation. Cf. DEPRECIATION. — appreciate, 
ub. — appreciable, adj. 


appreciation surplus. See revaluation surplus under 
SURPLUS. 


appreciation test. Criminal law. A test for the insanity 
lefense requiring proof by clear and convincing 
evidence that at the time of the crime, the defendant 
suffered from a severe mental disease or defect 
pe rcnune him or her from appreciating the wrong- 
ulness of the conduct. @ This test, along with the 
accompanying plea of not guilty by reason of insanity, 
was established by the Insanity Defense Reform Act 
of 1984. 18 USCA § 17. — Also termed Insanity 
Defense Reform Act of 1984 test. See iNSANITY DEFENSE. 
(Cases: Criminal Law 48.] 


apprehensio (ap-ri-hen-see-oh). (Latin) 1. ApPREHENSION 
a). 2. Civil law. Seizure; a procedure for acquiring 
something that belongs to no one. @ It is a type of 
occupatio. 

apprehension, n. 1. Seizure in the name of the law; 
arrest <apprehension of a criminal>. (Cases: Arrest 
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$68(4). C.J.S. Arvest § 45.] 2. Perception; compre- 
hension; belief <the tort of assault requires appre- 
hension by ‘the plaintiff of imminent contact>. 3. 
Fear; anxiety <most people approach public speak- 
ing with some apprehension>. — apprehend, vb. 


apprentice. 1. Hist. A person bound by an indenture 

to work for an employer for a specified period to 
learn a craft, trade, or profession. 

“Apprentices, in the strict tegal sense, are servants, usually 


but not necessarily infants, who agree to serve their masters 
with a view to learning some trade or business, and whose 


ee ee cee e gh oa opievidy sehr sd 
an indenture of apprenti p. It is customary father 
of the apprentice (or some standing in foco paren- 


tis), as well as the apprentice himself to execute the deed or 
other instru and thus become tiable for the due ob- 
servance by the apprentice of his obligations thereunder. 
When an apprentice deliberately misconducts himself in 
such a way that, In the case of any other servant, his 
behaviour would amount to a repudiation of the agreement, 
and thereupon the master decides to accept the repudiation 
and dismisses him, the apprentice’s repudiation is not 
effective, and the contract is not terminated, unless the 
Court find that such a course would be for the Infant's 
benefit. Otherwise the infant could do indirectly what he 
could not do directly — namely, bring about a rescission of 
the contract." 2 Stephen's Commentarias on the Laws of 
England 133-3¢ (L. Crispin Warmington ed., 21st ed. 1950). 
2. A learner in any field of employment or business, 
esp. one who tearns by hands-on experience or 
technical on-the-job training. 


apprentice of the law. Hist. 1. A law student. 2. A 
barrister of junior status. — Also termed apprentice en 
la ley; apprentictus ad legem. 

apprenticius ad legem (a-pren-tish-ee-as ad lee-jam). 
[Law Latin] APPRENTICE OF THE taw. 


apprize, vb. To appraise; tu »ssign a value to. 
approach, right of. See riGirt OF APPROACII. 
appropriated retained earnings. See EARNINGS. 
appropriated surplus. See surrcus. 


appropriation, n. 1. The exercise of control over 
property; a taking of possession. Cf. EXPROPRIATION; 
MISAPPROPRIATION. 2. A legislative body's act of setting 
aside a sum of monéy for a public purpose. @ If the 
sum is earmarked for a precise or limited purpose, it 
is sometimes called a specific appropriation. [Cases: 
States €°129. C.J.S. States §§ 230, 232.}.3. The sum 
of money so voted. 4. Torts. An invasion of privacy 
whereby one person takes the name or likeness of 
another for commercial gain. [Cases: Torts €8.5(6). 
C.J.S. Right of Privacy and Publicity §§ 9-16, 40-43, 
45.] 5. The transfer of a benefice, together with all 
its interests, to a spiritual corporation. See spiritual 
corporation under CORPORATION. Cf. IMPROPRIATION. 6. 
The benefice so transferred. — appropriate, ub. — 
appropriable, adj. — appropriator, n. 


appropriations bill. See 5111 (3). 


appropriator, n. Hist. Eccles. law. The corporate pos- 
sessor of an appropriated benefice — that is, a 
benefice that has been perpetually annexed to a 
spiritual corporation, often a monastic house. 


approval sale. See sale on approval under SALE. 
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approve, vb. 1. To give formal sanction to; to confirm 
authoritatively. 2. Parliamentary law. To adopt. See 


ADOPTION (5). — approval, n. 


Approved Drug Products with Therapeutic Equiva- 
lence Evaluations. See ORANGE 8O0K. 


approved indorsed note. See Nore (nD. 
approved list. See Lecal. List. 


approvement. 1. English law. The right of an owner of 
common lands to enclose them partially and receive 
income arising from them. @ This right — originall 
granted by the Statute of Merton (1235) — is still 
available, but a landowner seeking to approve land 
must receive the government's consent to do so. 2. 
Hist. The act of avoiding a capital conviction by 
accusing an accomplice; turning king's evidence. 


approver (a-proo-var), n. Hist. 1. One who offers 
proof; esp., a criminal who confesses and testifies 
against one or more accomplices. See relative confes- 
sion under coxresstion. Cf. antruerarius. 2. An 
agent or bailiff; esp., one who manages a farm or 
estate for another. 


approximation, doctrine of. See wocrrint. OF APPRONI- 
MATION. 


appruare (ap-roo-air-ee), vb. [Law Latin] Hist. To ob- 
tain a benefit from land by making improvements. 


appurtenance (a-part-[a-Jnants). ». Something that be- 
longs or is attached to something else <the garden is 
an appurtenance to the land>. 
“The word ° lenances’ which in former times at least 
was generally employed in deeds and leases Is darived 
from the word ic which is Norman French and 
means 


to belong to. Speaking broadly, 
nything corporea! Cr incorporeal which Is an {neident of, 


when the conve: 
technical than it is at present the word was 
considered of much greater importance than it is now and it 
was considered that in its absence from a lease or other 
conveyance a very restricted should attach to the 
words of the description of the premises conveyed.” 1 H.C. 
Underhill, A Treatise on the Law of Landlord and Tenant 

§ 291, at 442-43 (1909). . : 
i tere adj. Annexed to a more important 
thing. — Also termed (in Scots law) part aud pertinent. 


appurtenant easement. See casement appurtenant under 
EASEMENT. 

APR. abbr. See annual percentage rate under ireresr 
RATE. 


a pres (ah prawn-dra or -dar). [French] For taking; 
or seizure. Sec PROFTT A PRENDRE. 


of a more 


a priori (ay pri-or-1 or ah pree-or-ee). adv. [Latin 
“from what is before”) Deductively; from the general 
to the particular <as an analyst, he reasoned a 
priori — from scemingly self-evident propositions to 
particular conclusions>. Cl. a rasteRiont. — a priori, 
adj. 

@ provisione viri (ay pro-vizh-ec-oh-nee vi-ri). (Latin) 
By the provision of a mani (i.e., husband). - 

APS. abbr. 1. ADULT PROTECTIVE SERVICES, 2. AUTOMATED 
PATENT SYSTEM. 


apud acta (ap-od ak-ta). [Latin] Roman © civil law, 
Among the acts; among the judicial proceedings 


a quo invito aliquid exigi potest 


recorded in writing. © This phrase refers to appeals 
taken orally in the presence of the judge. 


apud judicem. See 1x JuDICsO. 


APV. abbr. See adjusted present value under URESENT VAL. 
UE. 
a@ qua (ay kway or kwah). [Latin] See a gue. 
aqua (ak-wa), n. (Latin) Reman law. 1. Water. 2. A 
watercourse. Pl. aguae (ak-wec). 
aqua aestiva (ak-wa es--va). Summer water; water 
used only in the summer. 
aqua currens (ak-wa ker-enz). See aqua profluens. 
agua dulcis (ak-wa dal-sis). Fresh water. — Also 
termed aqua frisca. 
aqua fontanea (ak-wa fon-tay-nee-a). Springwater. 
aqua frisca (ak-wa fris-ka). See aqua dulcis. 
aqua profluens (ak-wa prof-!oo-cnz). Flowing or 
running water. — Also termed aqua currens. 
agua quotidiana (ak-wa kwoh-tid-ee-ay-na). Daily 
water; water that can be drawn at all times of the 
year. — Also spelled aqua cattidiane. 
aqua salsa (ak-wa sal-sa). Salt water. 


aquueductus (ak-wee-dak-tas), n. (Latin “conveying of 
water”) See servitus aquae durendac under SERVITUs. 


aquae ferventis judicium. (Latin) Eccles. law. See anleal 
y water (2) under ORDEAL. 


aquae frigidae judicium. [Latin] Eccles. law. See ordeal 
5 water (1) under ORDEAL. 

aqua zhaustus (ak-wee-haws-tas), 2. [Latin “drawing of 
water”] A servitude granting the right to draw water 
from a well. pool, spring. or stream on another's 
land. — Also termed jus aquaehaustus; servitus aquae- 
haustus; servitus aquae hauriendae. 

aquae immitiendae (ak-wee im-a-ten-dee). [Latin “wa- 
ters to be discharged”] A servitude consisting in the 
right of one whose. house is surrounded by other 
buildings to discharge wastewater on the neighbor- 
ing roofs or yards. © This is similar. to common-law 
drip rights. — Also termed stillicidinm. Cf. servitus 
stillicidit under SERVITUS; DRIP RIGHTS. 


aqua fontanea. Sce aqua. 

aqua frisca. See aqua dulcis under aqua. 

aquagium (a-kway-jee-am), x. [Law Latin] Hist. 1. A 
canal for draining water, esp. from marshy land. 2. 
A payment for supplying water to a mill or carrying 
goods by water. 

aqua profluens. Sce aqua. 

aqua quotidiana. Sec aqua. 

aqua salsa. Sec aaus. 

aquatic right. See wares ricarr. 

Aquilian law. Sec 1.£x AQUILIA. 

a guo (ah or ay kwoh), adv. [Latin] From which. — 

so termed a qua. See ab QUEM; court a quo under 

court. 


@ quo invito aliquid exigi potest (ay kwoh in-vi-toh al-i- 
kwid ek-so-j1 poh-test). [Latin] Scots law. From whom 


A.R. 


something may be exacted against his will. © The 
phrase appeared in reference to the position of a 
debtor under a legal obligation, as distinguished 
from his position under a natural, voluntary obli- 
gation. 


ALR. abbr. ANNO REGNI. 


arabant (a-ray-bant). (Latin] They plowed. ©® This 
term was applied to those who held by the tenure of 
plowing and tilling the lord’s lands within the man- 
or. 


arable land. See snp. 
aralia (9-ray-lee-a), n. See arable land under tanv. 
aratia (a-ray-shee-a), n. See arable land under LANb. 


arator (e-ray-tor), n. [Law Latin] Hist. A farmer of 
arable land. 


aratrum terrae (a-ray-tram ter-ee), n. [Law Latin] Hist. 
The amount of land that can be plowed with a single 
plow; plowland. 


araturia (ar-a-t[y]oor-ce-a), n. [Law Latin] See arable 
land under taxp. 


ARB. abbr. ACCOUNTING RESEARCH BULLETIN, 


arbiter (anr-ba-ter). One with the power to decide 
disputes, such as a judge <the Supreme Court is the 
final arbiter of legal disputes in the United States>. 
CF. arpirerator. 


arbitrage (ahr-ba-trahzh), x. The simultaneous bur ing 
and selling of identical securities in different mar 
kets, with the hope of profiting from the price 
difference in those markets. — Also termed space 
arbitrage. (Cases: Securities Regulation €53.17(4). 
C.J.S. Securities Regulation § 153.) — arbitrager (ahr- 
ba-trazh-or), arbitrageur (ahr-ba-trah-zhar), 7. 


covered-interest arhitrage. The simultaneous in- 
vestment in a currency and execution of spot- and 
forward-rate foreign-exchange contracts to take 
advantage of exchange-rate and interest-rate dif- 
ferentials between currencies without assuming 
foreign-exchange risk. 


currency arbitrage. The simultaneous purchase of 
a currency in one market and sale of it in another 
to take advantage of differences or fluctuations in 
exchange rates. . 


kind arbitrage. Purchase of a security that, having 
No restriction other than the payment of money, is 
exchangeable or convertible within a reasonable 
time to a second security, with a simultaneous 
offsetting sale of the second security. —- Also 
termed convertible arbitrage. 


risk arbitrage. Arbitrage of assets that are proba- 
bly, but. not necessarily, equivalent; esp., arbitrage 
of corporate stock in a potential merger or take- 
over, whereby the target company’s stock is 
bought and the acquiring company’s stock is sold 
simultaneously. 


time arbitrage. Purchase of a commodity against a 
present sale of the identical commodity for a fu- 
ture delivery; esp., the simultaneous buying and 
selling of securities for immediate delivery and 
future delivery, with the hope of profiting from 
the difference in prices. 
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arbitrage bond. See BOND (3). 


arbitrament (ahr-bi-tra-mant). 1. The power to decide 
for oneself or others; the power to decide finally and 
absolutely. 2. The act of deciding or settling a dis- 
pute that has been referred to arbitration. (Cases: 
Arbitration 48. C.}.S. Arbitration §§ 91, 95, 107.] 
3. awarp. — Also spelled (archaically) arbitrement. 


arbitrament and award. A plea that the same matter 
has already been decided in arbitration. [Cases: Arbi- 
tration 81-82. C.J.S. Arbitration §§ 124-129, 148, 
150-155.) 


arbitrary, adj. 1. Depending on individual discretion; 
specif., determined by a judge rather than by fixed 
rules, procedures, or law. 2. (Of a judicial decision) 
founded on prejudice or preference rather than on 
reason or fact. @ This. type of decision is often 
termed arbitrary and capricious. Cf. capricious. 


arbitrary mark, See arbitrary trademark under TRaveE. 
MARK. 


arbitrary name. See arbitrary trademark under rRave- 
MARK. 


arbitrary trademark. See TRADEMARK. 


arbitration, n. A method of dispute resolution involv- 
ing one or more neutral third parties who are usu. 
agreed to by the disputing parties and whose deci- 
. sion is binding. — Also termed (redundantly) binding 
arbitration. Cf. MEDIATION (1). [Cases: Arbitration 1. 
pe a Arbitration §§ 2-3.] — arbitrate, vb. — arbitral, 
ad). 
ad hoc arbitration. Arbitration of only one issue. 


adjudicative-claims arbitration. Arbitration de- 
signed to resolve matters usu. handled by courts 
(such as a tort claim), in contrast to arbitration of 
labor issues, international trade, and other fields 
traditionally associated with arbitration. 


compromissory arbitration. Ax international arbi- 
trauon grounded on a mutual promise to define 
the scope of the dispute and abide by the arbitra- 
tor's decision. See COMPKOMIS. 


compulsory arbitration. Arbitration required by law 
or forced by law on the parties. 


final-offer arbitration. Arbitration -in which each 
party must submit a “final offer” tothe arbitrator, 
who may choose only one. @ This dévice gives each 
party an incentive to make a reasonable offer or 
risk the arbitrator's accepting the other party's 
offer. The purpose of this type of arbitration is to 
counteract arbitrators’ tendency to make compro- 
mise decisions halfway between the two parties’ 
demands. 


grievance arbitration. 1. Arbitration that involves 
the violation or interpretation of an existing con- 
tract. @© The arbitrator issues a final decision re- 
garding the meaning of the contractual terms. 2. 
Labor law. Arbitration of an employee's grievance, 
usu. relating to an alleged violation of the employ- 
ee’s rights under a collective-bargaining agree- 
ment. @ The arbitration procedure is set out in the 
collective-bargaining agreement. Grievance arbi- 
tration is the final step in grievance procedure. — 
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Also termed rights arbitration. See GRIEVANCE PROCE- 
pure. (Cases: Labor Relations €°434.5.] 
" at of today's collective i r 
ante provide Or an impart arbitrator Ay hear on decide 
grievances under the bargaining agreement. The details of 
grievance arbitration vary co tably pinone agree- 
ments." Douglas L. Lesite, Labor Law in a Nutshell 264 (3d 
ed. 1992). 
interest arbitration. Arbitration that involves set- 
ting the terms of a contract being negotiated 
between the parties; esp., in labor law, arbitration 
of a dispute concerning what provisions will be 
included in a new collective-bargaining agreement. 
© When the parties cannot agree on contractual 
terms, an arbitrator decides. This type of arbitra- 
tion is most common in public-sector collective 
bargaining. 
judicial arbitration. Court-referred arbitration that 
is final unless a party objects to the award. 


rights arbitration. See grievance arbitration. 


voluntary arbitration. Arbitration by the agree- 
ment f the parties. 


arbitration act. A federal or state statute providing for 
the submission of disputes to arbitration. (Cases: 
Arhitration €2. C.J.S. Arbitration § 4.) 


arbitration and award. An affirmative defense assert- 
ing that the subject matter of the action has already 
been settled in arbitration. 


arbitration board. A panel of arbitrators appointed to 
hear and decide a dispute according to the rules of 
arbitration. (Cases: Arbitration €@26. C.J.S. Arbitra- 
tion §§ 60, 62.) 


arbitration bond. A performance bond executed by 
the parties in an arbitration. See PERFORMANCE BOND 
tw. 


arbitration clause. A contractual provision mandating 
arbitration — and thereby avoiding litigation — of 
a about the contracting parties’ rights, duties, 
and Habilities. (Cases: Arbitration €1.1. C.J.S. Ardi- 
tration §§ 2, 6.] 


arbitration of exchange. Thc simultaneous buying 
and selling of bills of exchange in different interna- 
tional markets, with the hope of profiting from the 
price difference of the currencies in those markets. 
See ARBITRAGE; DRAFT (2). 

arbitrator, n. A neutral person who resolves disputes 
between parties, esp. by means of formal arbitration. 
MEDIATOR; ARBITER. — Also termed (in Latin) com- 
promissarius. (Cases: Arbitration 926, 29. C.J.S. Arbi- 
tration §§ 58, 60, 62, 68, 107, 109.] — arbitrator- 
ship, ». 


arbitrement. Archaic. See ARBITRAMENT. 


arbitrium (ahy-bi-tree-am). (Law Latin] An award; a 
decision of an arbitrator. 

arbor civilis (ahr-bar siv-a-lis). [Latin “civil wee"] A 
genealogical tree. — Also termed arbor consanguinita- 
dis. 

arbor consanguinitatis, See aRwor CIVILIS. 


arbor finalis (ahr-ber fi-nay-lis). [Latin] Hist. A bound- 
ary tree; a tree used for marking a boundary line. 


arcifinious 


arborum furtim caesarum (ahr-bor-om for-tim si- 
sair-om or si-zair-). [Latin] Roman law. A civil action 
in tort for secretly cutting down trees on another’s 
land. 


arcana imperii (ahr-kay-na im-peer-ee-1). [Latin] State 
secrets. 


arcarius (ahr-kair-ee-as). [Latin] Hist. A treasurer; a 
keeper of public money. 


Archaionomia (ahr-kee-a-noh-mec-a). A Latin transla- 
tion of Saxon laws, published in 1568 by William 
Lambarde.’ s 


archbishop. Eccles. law. A church officer who has 
authority over all ecclesiastical matters within a prov- 
ince. @ Within the Church of England, the Archbish- 
op of Canterbury is superior in rank to but does not 
control the Archbishop of York, who has supreme 
authority in the province of York. Both are appoint- 
ed for life by England’s monarch (as head of the 
Church of England), on the advice of the Prime 
Minister, and are members of the House of Lords. 


archbishopric. Eccles. law. An archbishop's jurisdiction 
or province. 


archdeaconry. Eccles. law. 1. An archdeacon's jurisdic- 
tion. 2. The office or rank of an archdeacon. 


Archdeacon’s Court. See COURT OF ARCHDEACON. 
Archdiacanal Court. See COURT UF ARCHDEACON. 
Arches Court of Canterbury. See COURT OF ARCHES. 


archicapellanus (ahr-kee-kap-a-lay-nas). [Law Latin] 
Hist. A chief or high chancellor. 


Architect of the Capitol. The officer in the legislative 
branch of the federal government responsible for 
maintaining the buildings and grounds of the U.S. 
Capitol, the Supreme Court, and the Library of 
Congress. © The Architect also plans and supervises 
new building construction. The office was estab- 
lished in 1876. 2 USCA §§ 1801, 1811. : 


architect’s lien. See uiex. i 
architectural review. See DESIGN REVIEW. 
architectural work. See work (2). 


archival copy. Co"e ht. A copy of an original piece of 
software, made by the ponies for backup. @ An 


owner may make archival copies of software without 
infringing its copyright. But if the owner transfers 
the original software, all archival copies must also be 
transferred or else destroyed. 17 USCA § 117. 


archive, n. (usu. pl.) 1. A place where public, historical, 
or institutional records are systematically preserved. 
2. Collected and preserved public, historical, or insti- 
tutional papers and records. 3. Any systematic com- 
pilation of materials, esp. writings, in physical or 
electronic form. — archive, vb. 

Archivist of the United States. The federal officer in 
charge of the National Archives and Records Admin- 
istration. 


arcifinious (alyr-so-fin-ee-as), adj. (fr. Latin arcifinius 
“having irregular boundaries") Civil law. 1. (Of a 
landed estate) having natural boundaries such as 
woods, mountains, or rivers. 2. (Of a country) hav- 
ing a frontier that forms a natural defense. 


arcta et salva custodia 


arcta et salva custodia (ahrk-ta et sal-va ko-stoh- 
dee-a). [Law Latin] Hist. In close and safe custody. © 
A defendant arrested under the writ of capias ad 
satisxjaciendum was said to be kept area et salva custo- 
dia. 

ardour. (Law French] Hist. An arsonist. 

area bargaining. Negotiation of collective-bargaining 
agreements by a union with several employers in a 
particular geographic area. 

area-rate clause. Oil & ges. A price-escalation provi- 
sion in a Jong-term gas contract permitting an auto- 
matic increase in the contract price if any regulatory 
agency prescribes or allows a higher price on gas 
sold in the area. — Also termed FPC clause. 

area-standards picketing. Libor law. The practice that 
a union undertakes to protect its members in a 
particular region by picketing employers that may 
undercut the market through the potentially lower 
labor costs of a nonunion workforce. 


area variance. See VARIANCE (2). 


Areeda-Turner test. Antitrust, An economic test for 
predaory pricing whereby a price below average 
variable cost is presumed to be predatory’ and there- 
fore illegal. ¢ this test is widely accepted by federal 
courts. Its name derives from the coauthors of an 
influential law-review article: Phillip Areeda & Don- 
ald F. Turner, Predatory Pricing and Practices Under 
Section 2 of the Sherman Act, 88 Harv. L. Rev. 692 
(1975). They reformulated their test in 3 Phillip 
Areeda & Donald F. Turner, Antitrust Law 
11 710-722 (1978). See PREDATORY PRICING. 


@ rendre (ah rawn-dra or -der). (Law French] To 
render, to yield. , 

arentare (ar-on-tair-ee). [Law Latin] To rent out; to let 
out ala certain rent. 


A reorganization. See REORGANIZATION (2). 

arere (a-reer), adj. [Law French] Behind in payment 
(as of rent); in arrears. 

a responsis (ay ri-spon-sis), n. [Law Latin] See arocat- 
SARIUS. 

arg. abbr. ARGLENDO. 

a arius (ahr-jen-tair-ee-as), n. [Latin] Roman law. 

moneylender; a banker. 
tarius miles (ahr-jan-tair-ee-as mu-leez), n. (Law 

Latin] Hist. A money porter who carries money from 
the lower to the upper Exchequer to be examined 
and tested. 


argentum (ahr-jen-tam), n. [Latin] Silver; esp., silver 
coinage. 

argentum Dei (ahr-jen-tam dee-t), n. (Law Latin] See 
DENARIUS Del. 

arguendo (ahr-gyoo-en-doh). [Latin “in arguing”) 1. 
For the sake of argument <assuming arguendo that 
discovery procedures were correctly followed, the 
court still cannot grant the defendant's motion to 
dismiss>. 2. During the course of argument <coun- 
sel mentioned arguendo that the case has been 
followed in three other decisions>. — Abbr. arg. 


argument. 1. A statement that attempts to persuade; 
esp., the remarks of counsel in analyzing and point- 
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ing out or repudiating a desired inference, for the 
assistance of a decision-maker. 2. The act or process 
of attempting to persuade. See ORAL ARGUMENT, CL.OS- 
ING ARGUMENT. 


argumentative, adj. 1. Of or relating to argument or 
persuasion <an argumentative tone of vuice>. 2. 
Stating not only facts, but also inferences and con- 
clusions drawn from facts <the judge sustained the 
prosecutor's objection to the argumentative ques- 
tion>. 


argumentative instruction. See JURY INSTRUCTION. 
argumentative pleading. See PLEADING (1). 


argumentative question. A question in which the ex- 
aminer interposes a viewpoint under the guise of 
asking a question. @ This is considered an abuse of 
interrogation. (Cases: Witnesses 236. C.J.S. Wil- 
nesses § 406.] 
argumentum (ahr-gyoo-men-tam), n. [Latin] An argu- 
ment. Pl. argumenta. : 
argumentum ab auctoritate (ahr-gyoo-men-tam ab 
awk-tor-a-tay-tee). [Latin] An argument from au- 
thority (of a statute or case). 
argumentum ab impossibili (ahr-gyoo-men-tam ab 
im-pah-sib-e-h). [Latin] An argument from impos- 
sibility. 
argumentum ab inconvenienti (ahr-gyoo-men-tain 
ab in-kan-vee-nee-en-ti). [Jatin] An argument 
from inconvenience; an argument that emphasizes 
the harmful! consequences of failing to follow the 
position advocated. 
argumentum a contraria (ahr-gyoo-men-tam ay 
kan-trair-ce-oh). [Latin] An argument for contrary 
treatment. 


argumentum ad baculum (ahr-gyoo-men-tam ad 
-ya-lam). [Latin] An argument depending on 
physical force to back it up. 
argumentum ad captandum (ahr-gyoo-men-tam ad 
kap-tan-dam). [Latin] An argument appealing to 
the emotions of a crowd. 
argumentum ad crumenam (ahr-gyoo-men-tam ad 
kroo-mee-nam). [fr. Latin crumena “purse”] An 
argument appealing to the purse (or one’s desire 
to save money). 
argumentum ad hominem (ahr-gyoo-men-tam ad 
hom-9-nem). [Latin “argument to ‘the man"] An 
argument based on disparagement or praise of 
another in a way that obscures the’ real issue. 
argumentum ad ignorantiam (ahr-gyoo-men-tem 
ad ig-ne-ran-shee-em). [Latin] An argument based 
on an adversary’s ignorance of the matter in dis- 
pute. 


argumentum ad invidiam (ahr-gyoo-men-tam ad 
in-vid-ee-em). [Latin] An argument appealing to 
one's hatreds or prejudices. 

argumentum ad judicium (ahr-gyoo-men-tam ad 
joo-dish-ee-am). [Latin] An argument addressed to 
the judgment; a proof based on knowledge or 
probability. 

argumentum ad misericordiam (ahr-gyoo-men-tem 
ad miz-o-ri-kor-dee-em). [Latin] An argument ap- 
pealing to pity. 
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argumentum ad populum (ahr-gyoo-men-tom ad 
pop-ya-lam). [Latin] An argument appealing to the 
crowd. 


argumentum ad rem (ahr-gyoo-men-tem ad rem). 
{Latin) An argument on the point at issue. 


argumentum ad verecundiam (ahr-gyoo-men-tam 
ad ver-a-ken-dee-am). [Latin] An argument ap- 
ealing to the listener's modesty; an argument 
Based on the opinions of people who are consid- 
ered authorities. 


argumentum a simili (ahr-gyoo-men-tem ay sim-o- 
i). {Latin “argument from a like case”] An argu- 
ment by analogy or similarity. 


argumentum baculinum (ahr-gyoo-men-tem bak-ya- 
l-nem). (fr. Latin baculus “a rod or scepter”) An 
argument appealing to force. 


argumentum ex concesso (ahr-gyoo-men-toem eks 
kan-ses-oh). [Latin] An argument based on an 
earlier admission by the adversary. 


argumentum ex silentio (ahr-gyoo-men-tem eks si- 
len-shee-oh). [Latin] An argument from silence — 
i.e., based on the absence of express evidence to 
the contrary. 


arimanni (ar-d-man-1), n. [Law Latin] Hist. A fine for 
not joining the army when summoned. 


arise, vb. 1. To originate; to stem (from) <a federal 
claim arising under the U.S. Constitution>. 2. To 
result (from) <litigation routinely arises from such 
accidents>. 3. To emerge in one’s consciousness; to 
come to one’s attention <the question of appealabili- 
ty then arose>. 4. (Of a court) to adjourn; to sus- 
pend sitting. - 


' arising-in jurisdiction. See J RISDICTION. 
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aristocracy. 1. A privileged class of persons, esp. the 
hereditary nobility. 2. A government ruled by a 
privileged class. . 

aristodemocracy. A governinent consisting of both 
democratic and aristocratic elements; a government 
in which power is divided between the nobility (or 
more powerful group) and the rest of the people. 


Arkansas rule. Secured transactions. The principle that 


the collateral securing a loan is presumed ty be 
worth at least as much as the loan’s balance, and that 
the creditor has the burden to prove that a sale of 
the collateral would not satisfy the loan amount. 
Norton v. National Bank of Commerce, 398 S.W.2d 538 
(Ark. - 1966). [Cases: Secured Transactions 229, 
240. C.J.S. Secured Transactions §§ 161, 164-166, 
168-169, 172, 174-175, 180-183.] 


ARM, abbr. See adjustable-rate mortgage under Moxt- 


GAGE, 


arma (ahr-mo), 2. pl. (Latin) Roman law. 1. Arms; 


weapons. 2. Military service. 


arma moluta (ahr-ma ma-loo-te). [Law Latin] 
Sharp weapons that cut, as contrasted with blunt 
instruments that bruise or break. ; 

arma reversata (ahr-moa ree-ver-say-ta). [Law Lat- 
in] Reversed arms. @ This was a punishment for a 
felon or traitor. 


@rmaria, See ALMARIA. 


arms control 


armata vis (ahr-may-ta vis). See vis ARMATA. 


‘ armed, adj. 1. Equipped with a weapon <an armed 


robber>. 2. Involving the use of a weapon <armed 
robbery>. 


armed conflict. Int'l law. 1. A state of open hostility 
between two nations, or between a nation and an 
aggressive force. © A state of armed conflict may 
exist without a formal declaration of war by either 
side. 2. A military action taken under Article 42 of 
the United Nations Charter. — Also termed police 
action. 


armed neutrality. See NEUTRALITY. 
armed peace. See PEACE. 
armed robbery. See RosBERY. 


Armed Services Board of Contract Appeals. A quasi- 
judicial board that reviews appeals from final deci- 
sions of contracting officers involving disputes relat- 
ing to contracts made by elements of the Depart- 
ment of Defense and designated civilian agencies. @ 
Its decisions are subject to judicial review. 


armiger (ahr-me-jor), n. (Latin fr. ama “arms” + 
gerere “to bear") Hist. 1. One who bears arms; an 
armor-bearer; an esquire. 2. A servant who carried 
ie armor of a knight. 3. A tenant by scutage; a 
valet. 


arm-in-arm, adj. Of, relating to, or involving a transac- 
tion between parties whose personal interests are 
involved, Cf. ARM'S-LENGTH. 


armiscara (ahr-ma-skair-3), n. (Law Latin] Hist. 1. A 
unishment consisting of carrying a saddle on one's 
ack as a sign of subjection. 2. A fine. 


armistice. See TRUCE. 


arm of the court. An officer of the court who performs 
tasks or duties related to the court’s functions. 


arm of the sea. The portion of a river or bay in which 
the-tide ebbs and flows. © It may extend as far into 
the intertor as the water of the river is propelled 
backward by::the tide. [Casés: Navigable Waters 
@1(4). C.J.S. Navigable Waters § 4.) 


arm of the state. An entity created, by a state and 
operating as an alter ego or instrumentality of the 
state, such as a state university or a state department 
of transportation. © The 11th Aniendment of the 
U.S. Constitution generally bars suits in federal’ 
court by individuals against states. The Amendment 
has been interpreted as protecting arms of the state 
as well as the state itself. Cities and local school 
districts have been held not to be arms of the state. 
[Cases: States €°45. CJS. States §§ 79, 82, 136.] 


arms, law of. 1. Rules concerning conditions of war, 
such as the treatment of prisoners. 2. The law relat- 
ing to the right to bear arms. (Cases: Weapons 1, 
C.J.S. Weapons §§ 1-8, 61-62.) 3. The law relating to 
armorial bearings, i.e., coats of arms granted by the 
College of Heralds in England, Lord Lyon King of 
Arms in Scotland, and corresponding officers in 
some other countries. 


arms, right to bear. See RIGHT TU BEAR ARMS. 


arms control. Int'l law. A policy of minimizing instabil- 
ities in the military field by lessening the possibility 


arm’s-length 


of the outbreak of war while reducing in number a 
country’s weapons of mass destruction. Ci. pisarMa- 
MENT. 

arm’s-length, adj. Of or relating to dealings between 
two parties who are not related or not on close terms 
and who are presumed to have roughly equal bar- 
gaining power; not involving a confidential relation- 
ship <an arm’s-length transaction does not create 
fiduciary duties between the parties>. Cf. arn-in- 
ars. (Cases: Contracts G71; Fraud €7. C.J.S. Con- 
tracts §§ 2-3, 9, 12.) 


arm’s-length price. See price. 
arm’s-length transaction. See ‘rRANSACTION. 


army. 1. A military force, esp. of ground troops. 
[Cases: Armed Services 4. CJ.S. Armed Services 
§§ 14, 16-17, 19, 37.] 2. Any substantial group of 
individuals armed for combat. 3. A vast, organized 
group. 
regular army. The permanent military establish- 
ment, maintained during both war and peacetime. 


arra (ar-a),n. (Latin “earnest, deposit") Kaman & civil 
law. Earnest money; money given as evidence of a 
completed bargain. — Also spelled arrha. See veNart- 
us DEI. Cf. Gop’s PENNY. Pl. arrae. 


arraignment, n. The initial step in a criminal prosecu- 
tion whereby the defendant is brought before the 
court to hear the cha and to enter a plea. Fed. 
R. Crim. P. 10. Cf. PRELIMINARY HEARING; initial ap- 
earance under APPEARANCE. [Cases: Criminal Law 
@=261-264. C.J.S. Criminal Law §§ 355, 357-360, 
362-363.] — arraign, vb. 

arrangement in order of breadth. Patents. The place- 
ment of claims in a patent application in order of 
scope so that the first claim in the application or 
patent is the broadest and later claims are progres- 
sively narrower. [Cases: Patents €°98. C.J.S. Patents 
§§ 137-139.) 


arrangements committee. See COMMITTEE. 


arrangement with creditors. Bankruptcy. A debtor's 
agreement with creditors for the settlement, satisfac- 
tion, or extension of time for payment of debts. See 
BANKRUPTCY PLAN. {Cases: Bankruptcy ¢3661.100~ 
3661.115.) 


arranger for disposal. Environmental law. An entity 
that owns or possesses hazardous substances, and 
either disposes of them or has an obligation to 
control them. @ An arranger for disposal can be held 
liable for environmental cleanup costs under 
, CERCLA. [Cases: Environmental Law ¢445(1).] 


array, n. 1. A panel of potential jurors; venire a) <the 
array of mostly wealthy professionals seemed to fa- 
vor the corporate defendant>. (Cases: Jury ¢66, 
114. CJS. Juries §§ 271, 312, 355, 359, 443-444.) 2. 
The jurors actually empaneled <the array hearing 
the case consisted of seven women and five men>. 3. 
A list or roster of empaneled jurors <the plaintiff 
obtained a copy of the array to help prepare for voir 
dire>. [Cases: Jury @°69. C.J.S. Juries §§ 282, 316.] 
4. Order; arrangement <the array of jurors from 
oldest to youngest>. 5. A militia <the array orga- 
nized antigovernment rallies>. 6. A series of statistics 
or a group of elements <a mathematical array>. 
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array, ub. 1. To empanel a jury for trial. 2. To call out 
the names of jurors, one by one, as they are empan- 
eled. 


arrear, n. (usu. pl.) 1. The state of being behind in the 
payment of a debt or the discharge of an obligation 
<the creditor filed a lawsuit against the debtor who 
was in arrears>. — Also termed arrearage. 2. An 
unpaid or overdue debt <the creditor reached an 
agreement with the debtor on settling the arrears>. 
3. An unfinished duty <the arrears of work have 
accumulated >. See IN ARREARS. 


arrearage. See ARREAR (1). 


arrent (a-rent), vb. Hist. To let at a fixed rent; specif., 
to give royal permission to enclose (a portion of 
public land) in exchange for annual rent. 


arrest, n. 1. A seizure or forcible restraint. 2. The 
taking or keeping of a person in custady by legal 
authority, esp. in response to a criminal charge: 
specif., the apprehension of someone for the pur- 
pose of securing the administration of the law, esp. 
of bringing that person befure a court. [Cases: Arrest 
©68(3). C.].S. Arrest §§ 43-44.] — arrest, vb. 
“The question of what constitutes an arrest is a difficult one. 
On one end of the spectrum, it seums apparent that deten- 
tion accompanied by handcutting, drawn guns, or words to 
the effect that one is under arrest qualifies as an ‘arrest’ and 
thus requires probable cause. At the other end, a simple 
questioning on the street? will often not rise to the lavel of an 
arrest. Somewhere in le pitlae tte detentions at 
the stat @ ...." Charles H. tebread, Criminal 
Procedure § 3.02, at 61 (1920). 


arrest by warrant. See lawful arrest under arrest. 
arrest in execution. See arrest on final process. 


arrest in quarters. Military law. A nonjudicial pun- 
ishmeat that can be given to officers and warrant 
officers only by a general, a flag officer in com- 
mand, or an officer exercising general court-mar- 
tial jurisdiction. See sreacit oF arrest. [Cases: Mili- 
tary Justice ©9525. C.J.S. Military Justice §§ 24-27.] 


arrest on final process. Hist. Arrest in a civil case 
after the ronclusion of a trial. — Also termed arrest 
in execution. 

arrest on mésne process (meen). Hist. Arrest in a 
civil case before trial takes place. 


citizen's arrest. An arrest of a private person by 
another private person on grounds. that (1) a 
public offense was committed in the arrester's 
presence, or (2) the arrester has reasonable cause 
to believe that the arrestee has committed a felony. 


(Cases: Arrest 64. C.].S. Arvest §§ 12-15.) 


civil arrest. Hist. An arrest and detention of a civil- 
suit defendant until bail is posted or a judgment is 
paid. @ Civil arrest is prohibited in most states. 


false arrest. An arrest made without proper legal 
authority. Cf. FALSE IMPRISONMENT. 


house arrest. See HOUSE ARREST. 


lawful arrest. The taking of a person into legal 
custody either under a valid warrant or on proba- 
ble cause that the person has committed a crime. 
Cf. unlawful arrest. — Also termed arrest by warrant; 
warrant arrest. 
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malicious arrest. An arrest made without probable 
cause and for an improper purpose; esp., an abuse 
of process by which a person procures the arrest 
(and often the imprisonment) of another by means 
of judicial process, without any reasonable cause. @ 
Malicious arrest can be grounds for an action for 
abuse of process, false imprisonment, er malicious 
prosecution. 


ees arrest (pa-rohl or par-ol). An arrest ordered 
y a judge or magistrate from the bench, without 
written complaint, and executed immediately, such 
as an arrest of a person who breaches the peace in 
open court. See CONTEMPT. 


retextual arrest. An arrest of a person for a minor 

offense for the opportunity to investigate the per- 

. son’s involvement in a more scrious offense for 

which there are no lawful. grounds to make an 
arrest. — Also termed pretext arrest. 


. rearrest. A warrantless arrest of a person who has 
escaped from custody, violated parole or proba- 
tion, or failed to appear in court as ordered. 


sublerfuge arrest. An arrest of a suspect for the 

* state pu pore of obtaining evidence of one crime 
but with the underlying intent to search the sus- 
pect for evidence of a different crime. 


unlawful arrest. The taking of a person into custo- 
dy either without a valid warrant or without prob- 
able cause to believe that the person has commit- 
ted a crime. Cf lawful arrest. 


warranted arrest. An arrest made under authority 
of a warrant. 


warrantless arrest. A legal arrest, without a war- 
rant, based on probabie cause of a felony, or for a 
misdemeanor committed in a police officer's pres- 
ence. — Also termed arrest without a warrant. See 
WARRANT. [Cases: Arrest 962. CJS. Arvest 
§§ 10-11.) 


8. Maritime law. The taking of a ship and sometimes 
its Cargo into custody by virtue ef a court’s warrant. 
(Cases: Admiralty 48. C.J.S. Admiralty §§ 157, 
239.) 


arrestable offense. See OFFENSE (D. 


arrestandis bonis ne dissipentur. See DE ARRESTANDIS 
BONIS NE DISSIPENTUR. 


arrestando ipsum qui pecuniam recepit. See DE ARRES- 
TANDO IPSUM QUI PECUNIAM RECEPIT. 


arrestatio (ar-a-stay-shee-oh), n. [Law Latin) Hist. An 
arrest. 


arrest by warrant. See law/ul arrest under ARREST. 


arrestee. 1. A person who has been taken into custody 
by legal authority; a person who has been arrested. 
2. Seats law. One who holds property attached by 
arrestment. 


arrester. One who arrests. — Also spelled arrestor. 

arrest in execution. Sce arrest on final process under ar- 
REST. 

arrest in quarters. See ARREST. 


arrestment. 1. The arrest of a person or of personal 
effects. 2. Scots law. The taking or attachment of 


arrestum jurisdictionis fundandae causa 


property belonging to another person but in the 
possession of a third party, either to obtain security 
or to found jurisdiction. @ The process of attachment 
is similar to garnishment: the property holder js 
ordered to withhold the property from the debtor. 
The court may order that the property be trans- 
ferred to the creditor. 


arrestment in execution. Postjudgment arrestment 
to preserve property on which to collect the judg- 
ment. 


arrestment in security. See arrestment on the depen- 
dence. 


arrestment on the dependence. Prejudgment arrest- 
ment to secure payment of a judgment against a 
debtor who is likely to leave the country to escape 
the creditor. @ The arrestment may be ordered 
even though the creditor has not begun an action 
on the debt or an action is still pending. — Also 
termed arrestinent in security. 


arrestment to found jurisdiction. Arrestment for the 
purpose of conferring legitimate legal authority on 
a court, esp. when the debtor is a foreigner who is 
not present in and does not own land in a given 
place. 


§. The action of checking or stopping something. 


a:resto facto super bonis mercatorum alienigenorum (a- 
res-toh fak-toh s[y]oo-per boh-nis mar-ka-tor-om ay- 
lee-ee-ni-ja-nor-am or al-ee-). [Latin “seizure of the 
goods of foreign merchants”) Hist. A writ to seize the 
goods of an alien, taken in recompense of goods 
taken from an English subject living abroad. 


arrest of inquest. A plea that a matter proposed for 
inquiry has already been investigated and should 
therefore not be reexamined. 


arrest of judgment. The staying of a judgment atter 
its entry; esp., a court's refusal to render or enforce 
a judgment because of a defect apparent from the 
record. @ At common law, courts have the power to 
arrest judgment for intrinsic causes appearing on 
the record, ag, when the vefdict differs materially 
from the pleadings or when the case alleged in the 
pleadings is legally insufficient. Today, this type of 
defect must typically be objected to before trial or 
before judgment is entered, so that the motion in 
arrest of judgment has been largely superseded. — 
Also term allocutus. (Cases: Criminal Law 
966-976: Judgment €»259-269, C.J.S. Criminal 
Law §§ 1453-1457; Judgments §§ 95-105.] 
“An arrest of ment [under common faw] was the techni- 
cal term describing the act of a trial judge refusing to enter 
Judgment on the verdict because of an error on 
the face of the record that rendered the | invalid." 
United States v. Sisson, 399 U.S. 267, 1, 90 S.Ct 
2117, 2125 (1970). 
arrest on final process, See ARREST. 
arrest on mesne process. See ARREST. 


arrest record. 1. A form completed by a police officer 
when a person is arrested. 2. A cumulative list of the 
instances when a person has been arrested. — Also 
termed police blotter, (in sense 2) bench blotter; blotter; 
log. 

arrestum jurisdictionis fundandae causa (a-res-iam 
juur-is-dik-shee-oh-nis fun-dan-dee kaw-za). [Law 


arrest warrant 


Latin “an arrestment for the purpose of founding 
jurisdiction”) Scots law. An arrestment to bring a 
foreigner under the jurisdiction of Scottish courts. @ 
This type of arrestment originated in Dutch law. See 
JURISDICHIONIS FUNDANDAE. 


arrest warrant. See WARRANT (D. 


arrest without a warrant. See warraniless arrest under 
ARRESE CD. 


arrét (ah-ret or -ray). (French) Civil law. 1. A judy- 
ment, sentence, or decree of a court with competent 
jurisdiction. 2. A sovercign’s decree. Pl. arréts. 


arrét de réglement (are da re-gla-mahn), n. (French) 
Hist. Civil law. A decision issued by Parliament to 
establish « rule of procedure, civil law, or custom. 


arretted (2-ret-id), adj. [Law French) (Of an accused) 
brought before a judge and charged with a crime. 


arrha (ar-a). See \RRA. 


arrha sponsalitia (ar-ee spon-sa-lish-ce-a). [Latin] Ko- 
man law. A payment made to guarantee fulfillment of 
a promise to marry. 


arriage and carriage (ar-ij). Hist. Indefinite services 
formerly demandable from tenants, but prohibited 
by statute in the 18th century. 


arriére-ban (ah-ree-air-bahn or ar-ee-air-ban), on. 
{French] Hist. 1. A king’s proclamation summoning 
vassals.to military service. 2. The group of vassals so 
summoned. 


arriere fee. See Fre (2). 

arriere fief. See arriere fee under Free (2). 
arriere vassal. See VAssaL. 

arrogatio. See AWROUATION. 


arrogation (ar-a-gay-shen), 7. 1. The act of claiming or 
taking something without the right to do so <some 
commentitors argue that limited military actions 
unilaterally ordered by the President aie an arroga- 
tion of Congress's power to declare war>. 2. Roman 
& civil law. The adoption of an adult; specif., the 
adoption of a person sui juris, as a result of which 
the adoptee loses independence and comes within 
the paternal power ia potestas) of the adopting 
father. [Cases: Adoption 95. C.J.S. Adoplion of Per- 
sons §§ 18-24.] — arrogate, vb. 

ARS. abbr. AGRICULTURAL RESEARCH SERVICE. 


arser in le main (ahr-say an la man or an Jo man), n. 
[French “burning in the hand") Hist. A punishment 
of burning or branding the left thumb of a lay 
offender who falsely claimed and was allowed the 
benef. of clergy, so that the offender would be 
distinguished ie he tried to claim the benefit 
again. — Also termed arsure en le main (ahr-soor awn 
la man or awn le man). 


arson, n. 1. At common law, the malicious burning of 
someone else's dwelling house or outhouse that is 
either appurtenant to the dwelling house or within 
the curtilage. [Cases: Arson ©]. C.J.S. Arson 

§§ 2-3.) 
“The thing that Is bumt must be a ‘house’, but this word 


has a large meaning; already in 1220 we find the buming of 
a bam that was full't com veated as a felony." 2 Fredatek 
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Pollock & Frederic W. Maitland, Histary of English Law ; 
Belora the Time of Edward 1 492 (2d ed. 1899). \ 


“The buming of one's own dwelling to collect Insurance did | 
not constitute common-law arson. It was rally assumed , 
in early England that one had the legal daht to destroy his { 
Shrson: Legal Aspects,” Int Encyclopedia of Crime and 
“Arson: stn la and . 
Justice 80, 80 (Sanford H. Kadish ed., 1983). 


“At common flaw, arson fs the wilful and malicious buming . 


of the dwelling house of another. It may occur during the - 


nighttime or the daytime, and it is an offense against the 
security of habitation or occupancy, rather than against 
ownership of property.” 3 Charfes €. Torcia, Wharton's 
Criminal § 334, at 324-25 (15th ed. 1995). 

. Under modern statutes, the intentional and 
wrongful burning of someone else’s property (as to j 
destroy a building) or one’s own property (as to 
fraudulently collect insurance). See Model Penal 
Code § 220.1(1). — Also termed (in Latin) erimen 
incendii; (in sense 2) statutory arson. Cf. HOUSEBURN.- 
ING; CRIMINAL DAMAGE TO PROPERTY. 


\ 


“The term ‘statutory arson’ is ed to designate the : 
rrpctinton we 


entire area of statutory ich is analogous to, 
but does not constitute, common-law arson. tt is Im t 
to have mutually exciusive labels here not only for the 


reasons mentioned In the preceding section, but because 


some of the state statutes provide 
without defining the word and hence 
law definition.” Rollin M. Perkins & Ronald 
nal Law 287 (3d ed. 1982). 


“(1) Arson. A person 

beg is aera coe & Gea 
purpose of: (a) destro: a or occupied 

structure of 5 oF (b) d or any 


a ey for arson 
. Boyce, Crimi- 


t the common. ; 


fs guilty of arson, a felony cf the — 


, whether his own or another's, to collect Insurance: 


¢ such foss. [t shall be an affirmative defense to prosecu- 
tion under this paragraph that the actor's conduct did not 
tecklessly endanger any bullding or occupied structure of 
another or place any othe in danger ot death or 


ir person 
bodily injury.” Model Penal Code § 220.1 (1997). 


aggravated arson. Arson accompanied by some 
aggravating factor, as when the offender foresees 
or anticipates that one or more persons will be in 
or near the property being burned. (Cases: Arson 
12. C.J.S. Arson § 19.] 


arsonable, adj. (Of property) of such a nature as to 
give rise to a charge of arson if maliciously burned 
<only real property, and not personal property, is 
Parnes (Cases: Arson €95. C_].S. Arson §§ 4-5, 
14.) ~~ 


arson clause. Insurance. An insurance-palicy provision 
that excludes coverage of a loss due to fire if the 
insured intentionally started the fire. (Cases: Insur- 
ance @°2166(3). C.J.S. Insurance § 922.] 


arsonist. One who commits arson; INCENDIARY (1). 


arsonous, adj. Of, relating to, or involving arson <an 
arsonous purpose>. 


arsura (ahr-s[yJoor-a), n. [Law Latin] Hist. 1. The trial 
of money by heating it after it is coined. 2. The loss 
in weight from this process. 


arsure en la main (ahr-soor awn lah man), n. [Law 
French] See arser IN LE MAIN. 


ART. abbr. assisTED REPRODUCTIVE TECHNOLOGY. 


art. 1. Creative expression, or the product of creative 
expression. 2. An occupation or business that re- 
quires skill; a craft. 3. Patents. A field of useful 
endeavor; the methodical application of knowledge 
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or skill in creating something new. (Cases: Patents | artful pleading. See PLEADING (2). 
5. CJS. Patents $§ 13-14, 16.) art group. Patents. A collection of art units in the U.S. 


a COROT GT 


analogous art. Patents, A technique, product, appli- 
cation, machine, or method that is reasonably re- 
lated to the problem addressed by the invention, 
and with which the inventor is assumed to be 
familiar. — Also termed pertinent art. See NONOBVI- 
ousness. (Cases: Patents €16(3).} 


nuisance prior art. Patents. Information that ap- 
pears to pe ag or obviate an invention, but 
does not actually do so because the earlier de- 
scribed invention was neither reduced to practice 
nor adequately disclosed in any documents. @ Nui- 
sance prior art does not bar a patent's issuance, 
but it may prolong the prosecution. The term does 
not apply to efforts that are not prior art at all, 
such as descriptions of unsuccessful attempts to 
reduce an invention to practice, or to writings that 
do not disclose real inventions or technology, such 
as science fiction. 


pertinent art. 1. See analogous art. 2. See relevant 
art. 


ined art. Patents. Knowledge that is publicly 
nown, used by others, or available on the date of 
invention to a person of ordinary skill in an art, 
including what would be obvious from that knowl- 
edge. @ Prior art includes (1) information in appli- 
cauons for previously patented inventions; (2) in- 
formation that was published more than one year 
before a patent application is filed; and (3) infor- 
mation in other patent applications and inventor's 
certificates filed more than a year before the appli- 
cation is filed. The U.S. Patent and Trademark 


Office and courts analyze prior art before deciding : 


the patentability of a comparable invention. 
USCA § 102. [Cases: Patents €716(2). C.J.S. Pat- 
ents § 69.] 


relevant art. Patents. Art to which one can reason- 
ably be expected to look for a solution to the 
roblem that a patented device tries to solve. @ 
The term includes not only knowledge about a 
problem in a particular industry, but also knowl- 
edge accumulated in scientific fields whose tech- 
niques have been commonly employed to solve 
similar problems. — Also termed pertinent art. 
4. Hist. In a seduction case, the skillful and system- 
atic coaxing of another to engage ‘in sexual activity. 


Patent and Trademark Office, led by a group di- 
rector. 


article, n. 1. Generally, a particular item or thing 
<article of clothing>. ‘ 


proprictary article. (often pl.) A product manufac- 
tured under an exclusive right to sell it. 


2. A separate and distinct part (as a clause or 
stipulation) of a writing, esp. in a contract, statute, 
or constitution <Article III>. 3. (pl.) An instrument 
containing a set of rules or stipulations <articles of 
war> <articles of incorporation>. 4. A nonfictional 
literary composition forming an independent part 
of a publication, such as a law review or journal <a 
well-researched article>. 5. Patents. A workpiece, 
product, or thing that is operated. on, modified, or 
changed by a machine or process. 6. Patents. An 
article of manufacture. See MANUFACTURE. 7. Eccles. 
law. In an ecclesiastical court, one of a plaintiff's 
complaints or charges against the defendant. @ The 
complaint or e may be presented by oral dec- 
laration or by a written document. : 


article, vb. 1. To bring charges against by an exhibi- 
tion of articles. 2. Tobe ain articied Bee 


article of manufacture. See MANUFACTURE. 


article of merchandise. 1. MERCHANDISE (1). 2. MERCHIAN- 
DISE (2). 


Article I court. 1. See legislative court under court. 2. 
A type of federal legislative court that is not bound 
by the requirements of or protected under U.S. 
Const. art. III, § 2, and that performs functions 
similar vo those of an administrative a . such as 
issuing advisory opinions. U.S. Const. art. I, § 8. Cf. 
ARTICLE Ift court. 


oe i «ss. These 

Article | tribuna‘s are really akin to agencies; 
judg uaran- 

teed fifetime tenure and pratection from salary inution; 
ot Wvicie t 5 include 
of vit .... At the present time, Article | courts Include 
tertttorial courts, District of Columbia, 
agencies that adjucioats ‘public ights’* John E Nowak & 
ee eee ed. 


Article II judge. A U.S. bankruptcy judge or magis- 
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art and part, adj. & adv. English & Scots law. Aiding in trate judge appointed for a term of years as author- 
or contributing to the commission of a crime <the ized by Congress under Article II of the U.S. Consti- 
lookout was involved in the burglary on an art-and- tution. 28 USCA §§ 151 et seq., 631 et seq. [Cases: 


part basis> <the baker acted art and part in the era iy! $2123; United States Magistrates 
prisoner's escape by producing a cake with a file in 11. CJS. Bankruptcy § 7; United States Commission- 
I>, See ACCESSORY (2). ers §§ 2-6.) 


art and part, n. Scots law. Participation in or encour- | Article MY Court. A federal court that, deriving its 
agement of a crime; criminal guilt by assisting, advis- jurisdiction from U.S. Const. art. HI, § 2, hears 
ing, or participating in the crime. Cf. ore ET CONSILIO. cases arising under the Constitution and the laws 
“Sccis law never distinguished between degrees of partic- and treaties of the United States, cases in which the 
ipation in a crime, between what English law distinguished United States is a party, and cases between the states 
ae an te ieee and | and between citizens of different states. — Also 
treated @3 principal offenders and i partcipants were | termed constitutional court. Cf. ARTICLE 1 couxr. {Cases: 
cases charged the accused as ‘actor or art and The Federal Courts €1.1.] 


: made th . s 
but im all indictments." 6 David M. | Article III judge. A U.S. Supreme Court, Court of 
Walker, A Legal History of otland $97 (2001). ; Appeals, or District Court judge appointed for life 


Article 15 


under Article III of the U.S. Constitution. [Cases: 
Judges 1. C.j.S. Judges §§ 2-7.) 


Article 15. See nonjudicial punishment under Punisti- 
MENT. 


articled clerk. English law. A clerk who works for a 
solicitor in exchange for learning the profession; a 
clerk bound by articles of apprenticeship. 


article of manufacture. See MANUFACTURE. 


articles of agreement. A writing that records matters 
that the parties agreed un when forming a partner- 
ship or business or transferring real property. @ 
Unlike a contract, articles of agreement usu. contain 
only agreements and not express promises of per- 
formance, e.g., “the parties a that it is not 
possible to guarantee delivery within ten days.” Arti- 
cles of agreement often supplement a contract. They 
may ke informal or detailed. 


articles of azmendment. A document filed to effectuate 
an amendment or change to a corporation's articles 


of incorporation. (Cases: Corporations 40. C.J.S. . 


Corporuuons § 38.) 


articles of apprenticeship. Hist. A contract under 
which a minor agrees to work for a master for a 
specified time in exchange for learning a trade. 


articles of association. 1. ARTICLES OF INCORPORATION. 2. 
A governing document — similar to articles of incor- 
poration — that legally creates a nonstock or non- 
profit organization. — Also termed articles of organi- 
zation. — Often shortened (informally) to articles. See 
governing document under vocumENT (1). (Cases: Cor- 
Bo 18. C.J.S. Corporations §§ 26, 33-35, 41, 
559. 


Articles of Confederation. The instrument that gov- 
erned the association of the 13 original states from 
March I, 1781 until the adoption of the U.S. Consti- 
tution. © They were prepared by the Continental 
Congres, submitted to the states in 1777, and later 
ratified by representatives of the states empowered 
by their respective legislatures for that purpose. 


articles of dissolution, A document that a dissolving 
corporation must file with the appropriate pore 
mental agency, usu. the secre of state, r the 

ration has settled all its debts and distributed 

all its assets. [Cases: Corporations €°610(1). C.J.S. 
Corporations §§ 835-837.) 

articles of impeachment. A formal document allegi 
the specific charges against a public official Ad the 
reasons for removing that official from office. © It is 
similar to an indictment in.a criminal proceeding. 
See IMPEACHMENT (1). [Cases: United States ¢=35. 
CJ.S. United States §§ 23, 53, 56-57.) 


articles of incorporation. A governing document that 
sets forth the basic terms of a corporation's exis- 
tence, including the number and classes of shares 
and the purposes and duration of the corporation. ¢ 
In most states, the articles of incorporation are filed 
with the secretary of state as part of the proces of 
forming the corporation. In some states, the articles 
serve as a Certificate of incorporation and are the 
official recognition of the corporation's existence. In 
other states, the government issues a certificate of 
incorporation after approving the articles and other 
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required documents. — Also termed articles of associ- 
ation; articles of organization; certificate of inconpo- 
- ration, — Often shortened (informally) to articles. Cf. 
BYLAW (1); CHARTER (6). See ing document under 
DOCUMENT (1). [Cases: Corporations 18. C.J.S. Cor- 
porations §§ 26, 33-35, 41, 559.) 


articles of organization. 1. ARTICLES OF INCORPORATION. 
2. ARTICLES OF ASSOCIATION (2). 


articles of partnership. See pakTNERSHIP AGREEMENT. 


Articles of the Clergy. Hist. A statute enacted in 1315 
to settle the jurisdictions of the ecclesiastical and 
temporal courts. — Also termed Ariiculi Cleri. 


articles of the eyre (air). Hist. A series of questions put 
to the members of a co.nmunity by the justices in 
eyre to discover what breaches of the law had oc- 
curred during the court's absence. © The inquiry 
enabled the justices to fine criminal behavior and to 
raise revenue for the Crown through the levying of 
penalties. See evre. Cf. cHaprrer. — Also termed 
capitula itineris. 

articles of the peace. English law. A sworn complaint 
in which a person alleges that a named person poses 
a threat to the complainant's person, family, or 
property. 

Articles of Union. Hist. The 25 articles agreed to by 
the English and Scottish parliaments in 1707 for the 
union of the two kingdoms. 


articles of war, 1. The rules and regulations that 
govern the activities of an army and navy. 2. (cap.) 
The body of laws and procedures that governed the 
U.S. military until replaced in 1951 by the Uniform 
Code of Military Justice. 


articulated pleading. See PLEADING (1). 


articuli (ahr-tik-ye-l), n. [Latin] Articies; items. @ This 
term was applied to several English statutes and 
treatises. 


Articuli Cleri (ahr-tik-ya-li kleer-1). (Law Latin] See ar. 
‘TICLES OF THE CLERGY. 


articuli magnae chartae (ahr-tik-ya-l mag-nee kakr- 
tee), n. [Latin] Hist. The 49 eee, articles on 
which Magna Carta was founded. 

Articuli super Cartas (ahr-tik-ya-li s[y]oo-par kahr- 
tas). [Law Latin “articles upon the deers Hist. A 
statute pace in 1800 to confirm and enlarge many 
particulars of Magna Carta and the Forest Charter. 


articulo mortis, See 1N ARTICULO MORTIS. 


artifice (ahr-te-fis). A clever plan or idea, esp. one 
intended to deceive. 


artificer. 1. A skilled worker, such as a mechanic or 
craftsman; an artisan. 2. One who builds or con- 
trives; an inventor. 

artificial, adj. 1. Existing only by virtue of or in 
consideration of the law <artificial presumption>. ¢ 
This term is often used in reference to a company or 
a corporation. See artificial person under PERSON (3}. 2. 
Made or produced by a human or human interven- 
tion rather than by nature <artificial condition>. 3. 
Of or relating to artifice <an artificial demeanor>. 


artificial condition. See CONDITION (4). 


a lh eee oi ke tae me we 
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, artificial day. See pay. 


artificial force. Patents. A natural force that is so. 
transformed in character or energies by human 
power as to become something new. 


"artificial insemination. Family law. A process for 


achieving conception, whereby semen is inserted 
into a woman's vagina by some means other than 
intercourse. @ If the woman is married when the 
artificial insemination and the birth occur, and her 
husband has consented to the insemination, and the 
insemination is performed by a licensed physician, 
the husband is considered the father of the child. If 
the woman is unmarried at the time of the insemina- 
tion, several factors, varying from jurisdiction to 
jurisdiction, determine whether the donor is consid- 
ered the father of the child. Cf. in vitro rertiniza. 
TION; GAMETE INTRAFALLOPIAN TRANSFER; ZYGOVE INTRA- 
FALLOPIAN TRANSFER. 

artificial insemination by donor. Artificial insemina- 

tion in which the semen donor is someone other 

than the recipient’s husband. — Abbr. AID. — 

Also termed heterologous artificial insemination; exoga- 

mous insemination. 

artificial insemination by husband. Artificial insem- 

ination in which the semen donor is the recipient's 

husband. — Abbr. AIH. — Also termed homologous 

insemination; endogenous insemination. 

endogenous insemination. See artificial insemination 

by husband. 

exogamous insemination. See artificiai insemination by 

donor. 

heterologous artificial insemination. See artificial 

insemination by donor. 


homologous artificial insemination. See artificial in- 
semination by husband. 


_ artificial person. See PERSON (3). 


* 


; 


¢ 


artificial presumption. See presumption of law under 
PRESUMUTION. 


artificial succession. See SUCCESSION (4). 
artificial watercourse. See WATERCOURSE. 


urtisan, 1. An artist; esp., a skilled crafter. 2. /'alents. A 
person of ordinary skill in an art, for purposes of 
determining whether a patent application meets the 
enablement requirement of 35 USCA § 112. © In 
patent-law terms, the disclosure in the application 
must teach the artisan how to practice the inven- 
tion. — Also termed skilled artisan. 


artisan’s lien. See mechanic's lien under Lien. 


g, artistic license. See License. 


§ artistic work. See WORK (2). 


® art unit. Patents. A 


up of patent examiners in the 
U.S. Patent and Trademark Office specializing in a 
icular field of technology. @ Each art unit is led 

y a senior patent examiner. 


a rubro ad nigrum (ay roo-broh ad nt-gram). [Latin] 


From the red to the black — i.e., from the title of a 
statute (formerly often pri 


pines in red letters) to its 
body (often printed in black letters). 


as (as), n. (Latin) 1. Roman law. A pound weight or a 
coin weighing a pound, divisible into 12 parts, called 
unciae. @ As and the multiples of its unciae were used 
to denote interest rates. See uNnciA. 2. Roman & civil 
law. A whole inheritance; the whole of an asset. PI. 
asses. 


as-applied challenge. See CHALLENGE (1). 


ASCAP. abbr. AMERICAN SOCIETY OF COMPOSERS, AUTHORS, 
AND PUBLISHERS. 


ascendant (a-sen-dant), n. One who precedes in lin- 
eage, such as a parent or grandparent. — Also 
termed ancestor. Cf. DESCENDANT. — ascendant, adj. 


collateral ascendant. Loosely, an aunt, uncle, or 
other relative who is not strictly an ancestor. — 
Also termed collateral ancestor. 


lineal ascendant. A blood relative in the direct line 
of ascent; ancestor. @ Parents, grandparents, and 
great-grandparents are lineal ascendants. 


ascent. The passing of an estate upwards to an heir in 
the ascending line. Cf. pescenr. 


ascripticius. See ADSCRIPTITIUS. 

ascriptitius (as-krip-tish-ee-as), n. See ADSCRIPTITIUS. 
ascriptus. See ADSCRIPTUS. 

ASE. abbr. AMERICAN STOCK EXCHANGE. 

as effeirs. See EFFEIRS, AS. 

as-extracted collateral. See COLLATERAL. 
asexualization. See STERILIZATION. 


asexually reproducing plant. Patents. A plant that 
reproduces other than by seeds. @ Examples of asex- 
u.l reproduction include cutting, grafting, and bud- 
ding. Only new, distinctive, and nonobvious species 
of asexually reproducing plants may be prowae’ 
under the Plant Patent Act. 35 USCA § 161. [Cases: 
Patents 14. C.J.S. Patents § 22.) 


ASFA. abbr. ADOPTION AND SAFE FAMILIES ACT. 


Ashwander rules. A set of principles oudining the U.S. 
SupremggCourt’s policy of deciding constitutional 
questions only when necessary, and of avoiding a 
constitutional question if the case can be decided on 
the basis of another issue. @ These rules were out- 
lined in Justice Brandeis’s concurring opinion in 
Ashwander v. Tennessee Valley Authority,-297 U.S. 288, 
56 S.Ct. 466 (1936). They include the policy that the 
court should not decide a ‘constitutional question in 
a friendly suit, should not anticipate a question of 
constitutional law, should not create a rule of consti- 
tutional law that is broader than that called for by 
the facts of the case, should not decide a constitu- 
tional issue if the case can be decided on another 
ground, should not rule on the constitutionality of a 
statute unless the plaintiff is harmed by the statute 
or if the plaintiff has accepted the benefits of the 
statute, and should not rule on the constitutionality 
of an act of pay hog without first analyzing whether 
the act can be fairly construed in a way that would 
avoid the constitutional question. — Also termed 
Brandeis rules. (Cases: Constitutional Law ¢-46(1). 
C.J.S. Constitutional Law §§ 88~89, 92.] 

as is, adv. & adj. In the existing condition without 
modification <the customer bought the car as is>. @ 


as-is warranty 


Under UCC § 2-316(3)(a), a seller can disclaim all 
implied warranties by stating that the goods are 
being sold “as is” “with all faults.” Generally, a 
sale of property “as is” means that the property is 
sold in its existing condition, and use of the phrase 
as is relieves the seller from liability for defects in 
that condition. — Also termed with all faults. [Cases: 
Contracts 205.30; Sales 267. CJ.S. Contracts 
§ 359; Sales §§ 238, 263-270.) 


as-is warranty. See WARRANTY (2). 
asked price. See Price. 
asking price. See Price. 


as of right. By virtue of a legal entitlement <the case 
is not one tnable to a jury as of right>. 


ASP. abbr. APPLICATION SERVICE PROVIDER. 


as per. In accordance with; rex (a). @ This phrase has 
traditionally been considered a barbarism, per being 
the preferred form in commercialese <per your 
request>. But even per can be improved on <as you 


requested>. 


aspirin wars. Slang. A series of false-advertising law- 
suits between makers of over-the-counter pain re- 
lievers in the 1980s, all regarding the boundaries of 
comparative advertising. 


asportation (as-par-tay-shan), n. The act of carrying 
away or removing (property or a | pitaese ® ay tp 
tion is a necessary element of larceny ~— 
termed carrying away. See Larceny. [Cases: Kidnap. 
ping @1; Larceny 17; Roblery 10. C.J.S. Kid- 
napping §§ 1-2; Larceny § 6; Robbery § 5.] — asport, 
ub. — asportative, adj. 
“There is no unt r 
Ee ea i a ee oe 
this techrical requirement may be satisfied by a vou eign slight 


moven.ent. There must be ‘asportation,’ to use 
comin Wane on the eaty Cates, BA tie gar ot 


big wt HP ent constitutes .”" Ro 
tens a Ronald N. N. Boyce, Criminal 323 (3d ed. 


agcunt a aparttion oho propery of maine 
ni away of asporta n of an ni 
There Is a Goption when andan{ takes possocsion 
Ho takes tt an wing he ease when hi 
over the pro ere paper derailed en he 
cates away the propery: ay any carying away movement, 
presupposes a 
Giacene tare tan no , unfess 
has first-been oan o cantons a Chutes Torela, Whar- 
ton's Criminal Law § 357, at 412-13 (15th ed. 1995). 
asportavit (as-por-tay-vit). {Law Latin) He carried 
away. 


ASR. abbr. ACCOUNTING SERIES RELEASE. 


assailant. 1. One who Neespecnd attacks another; one 
who commits an assault. 2. One who attacks another 
using nonphysical means; esp., one who attacks an- 
other's position or feelings, as by criticism, argu- 
ment, or abusive language. 


assart. Hist. 1. The action of pulling up trees and 
bushes in a forest to make the land arable. @ This 
was a crime if done without a license. 2. A piece of 
land made arable by clearing a forest. 


assassination, n. The act of deliberately killing some- 
one, esp. a public figure, usu. for hire or for political 
reasons. — assassinate, vb, — assassin, n 
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assault, n. 1. Criminal & tort law. The threat or use of 
force on another that causes that person to have a 
reasonable apprehension of imminent harmful or ! 
offensive contact; the act of putting another person 
in reasonable fear or apprehension of an immediate | 


battery by means of an act amounting to an attempt 
or threat to commit a battery. (Cases: Assault and 
Battery 2, 48. C.J.S. Assault and Battery §§ 2-4, } 
6-8, 62, 64-66, 81.] 2. Criminal law. An attempt to | 
commit battery, requiring the specific intent to cause ; 
physical injury. — Also termed (in senses 1 & 2) ! 
simple assault; common assault, $. Loosely, a battery. ais 
Popularly, any attack. Cf. aaTTery. — assault, v ‘ 
assaultive, adj. z| 
| 


attacking V. V, by striking or pushing or wpe. Birnie 
middle ages, however, the terms ‘assault’ and were 
given technical mean which they have retained ever 
Since. ft became Sati that though an assault could be | 


i 
entionally injures gomebody be : 
rather than battery.“ Amotd  Doewy. Criminal Law in a : 
Nutsheil §7 (2d ed. 1987). { 
aggravated assault. Criminal assault accompanied | 
by circumstances that make it more severe, such as! 
the intent to commit another crime or the intent 
to cause serious bodily injury, esp. by using a { 
deadly weapon. See Model Penal Code rf 211. 12). i 
(Cases: Assault and Battery 54. C.J.S. Assault and | 
Battery §§ 72-74, 80-81.] } 
: “The common law did not Include any offense known as 
‘aggravated assault.’ However, it did 
certain situations in this field, under other names. ff, for 
example, the Intended application of force to the 
would have resulted in murder, mayhem, rape or it 
omg and hate scheme Labriigocnk led far eae A to Bo 
mit the intended fs se Benger MP Paine & Ro { 
yce, Criminal Law 180 . 1982). | 


assault purpensé (o-sawit ae {French] 
Hist. Premeditated assault. — Also termed 
premedilatus (o-sal-tes pree-med-o-tay-tis). 
“Even before 
chats canes ba Seb and pa nt 
Crown pleas as ferstea/. The original sense of this word was 
tying In wait to ambush the victim. After the uest this is 
expressed in various terms In French and Latin, but fre- 
poled Mpeg lp Ml ig oes rag tel , of 
harps tn i ine this tS te ey before 
oe ot Theodore F. FT. Pluck A A Concise History of 
Common Law 444 (5th ed. 1956). 


assault to rape. See assault with intent to commit rape. 


assault with a deadly weapon. An aggravated as- 
sault in which the defendant, usin eadly weap- 
on, threatens the victim with th death or serious 
bodily injury. — Also termed assault with a danger- 
ous weapon. (Cases: Assault and Battery $56. 
C.J.S. Assault and Battery §§ 77-79. 


oy wee aes 
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assault with intent. Any of several assaults that are 
carried out with an additional criminal pu in 
mind, such as assault with intent to murder, as- 
sault with intent to rob, assault with intent to rape, 
and assault with intent to inflict great bodily inju- 
ry. @ These are modern statutory inventions that 
are often found in state criminal codes. (Cases: 
Homicide €>725; Rape €-16; Robbery @13. 
C.J.S. Rape §§ 32, 36-43; Robbery §§ 78-79, 82.] 


assault with intent to commit rape. An assault car- 
ried out with the additional criminal purpose of 
raping the victim. — Also termed assault to rape. 
(Cases: Rape €=6. C.J.S. Rape § 19.) 


atrocious assault. An assault that causes severe 
wounding or maiming. 
attempted assault. An attempt to commit an as- 
sault; an attempted battery that has not progressed 
far enough to be an assault, as when a person 
intends to harm someone physically but is cap- 
tured while or after trying to bocace the intended 
victim in his or her place of employment. © Tradi- 
tionatly, most commentators held that an attempt- 
ed assault could not exist because assault was in 
itself an attempt to commit a crime. Many modern 
authorities, however, assert that an attempted as- 
sault can occur, and that it should be punish- 
able. — Also termed ailempt to ussault. See ATTEMPT 
To atrempt. [Cases: Assault and Battery ¢61. 
C.J.S. Assault and Battery § 82.) 
“tl referen q 
Ea a een at 
in ref bigeye ahd iaplateeletaes cg laggy 
Weu l, a assautt In most jurisdictions. ... itis 
not surprising, therefore, that there is a tendency to break 
away from ancient view that there is no such offense 


known to the law as an attempt to commit an assault" 
i N. Boyce, Crimina! Law 168 (3d 


have heid that no crime as attempted assault. 
Other courts, however, hdve Meco ver ool boregah righ 
defining 


attempted battery 
@d 


can exist, ain A gp an at has not 
progressed an assautt.” Amold H. Loewy, 
nal Lathe panel 2a a4 ed. 1887). . 


elvil assault, An assault considered as a tort and 
not as a crime. @ Although the same assaultive 
conduct can be both a tort and a crime, this term 
isolates the legal elements that give rise to civil 
liability. (Cases: Assault and Battery €=2. C.J.S. 
Assault and Battery §§ 2-A, 6-8.) 


conditional assault. An assault expressing a threat 
on condition, such as “your money or your life.” 


criminal assault. An assault considered as a crime 
and not as a tort. @ This term isolates the legal 
elements that give rise to criminal liability even 
though the act might also have been tortious. 
(Cases: Assault and Battery 48. C.J.S. Assault and 
Battery §§ 2-3, 62, 64-66, 81.] 


excusable assault. An assault committed by accident 
or while doing a lawful act by lawful means, with 
ordinary caution and without any unlawful intent. 


assecurare 


felonious assault. An assault that is of sufficient 
severity to be classified and punished as a felony. 
Sec aggravated assault; assault with a deadly weapon. 
(Cases: Assault and Battery €>60. C.J.S. Assaull and 
Battery § 63.) 

indecent assault. See sexual assault (2). 


malicious assault with a deadly weapon. An aggra- 
vated assault in which the victim is ¢ vestened wih 
death or serious bodily harm from the defendant's 
use of a deadly weapon. @ Malice is inferred from 
both the nature_of the assault and the weapon 
used. (Cases: Assault and Battery 56. C.J.S. As- 
sault and Battery §§ 77~-79.] 


sexual assault. 1. Sexual intercourse with another 
person who does not consent. © Several state stat- 
utes have abolished the crime of rape and replaced 
it with the offense of sexual pain i (Cases: Rape 
1. CJ.S. Rape §§ 1-3, 15.) 2. Offensive sexual 
contact with another person, exclusive of rape. © 
The Mode! Penal Code lists eight circumstances 
under which sexual contact results in an assault, as 
when the offender knows that the victim is mental- 
ly incapable of appreciating the nature of Ue 
conduct, either because of a mental disease or 
defect or because the offender has drugged the 
victim to prevent resistance. See Model Penal 
Code § 213.4. — Also termed (in sense 2) indecent 
assault. Cf. rare. (Cases: Assault and Battery 59. 
C.J.S. Assault and Battery § 74.) 


simple assault. 1. See ASSAULT (1). 2. See ASSAULT (2). 

“(1) Simple Assauit. A person fs guilty of assautt if he: 
sD Sa io cane er canpoedty, inowin oy pecicest 
causes bodily Injury to another; or (b) no ority causes 
injury to another with a deadly weapon; or (c) 
@nother in fear of 


assault and battery. Loosely, a criminal battery. See 
BATTERY. 


the 
hence il ehoniwen agp Pag ens! Le 
clopedia of Crime and Justice 88, 86. (Sanford 
ed., 1983). 
assaultee. A person who is assaulted. 
assaulter. A person who assaults another. 


assault-with a dangerous weapon. See assault with a 
deadly weapon under ASSAULT. 

assay, n. 1. A proof or trial, by chemical experiments, 
of the purity of metals, esp. gold and silver. 2. An 
examination of weights and measures. [Cases: 
hala pag - Measures @3, C.J.S. Weights and Mea- 
sures § 3. 


assayator regis. See ASSAYER OF THE KING. 
assayer. One who makes assays of precious metals. 


assayer of the king. Hist. An officer of the royal mint, 
appointed by St. 2 Hen. 6, ch. 12, who receives and 
tests bullion taken in for coining. — Also termed 

assecurare (o-sek-ya-rair-ee), vb. (Law Latin] ‘Hist. To 
make secure, as by pledges. 


assecuration 


assecuration (o-sek-ya-ray-shon). Marine insurance. In- 
surance. 


assecurator (a-sek-yo-ray-ter). Marine insurance. An in- 
surer. 


assembly. 1. A group of persons organized and united 
for some common purpose. 


delegate assembly. See CONVENTION (4). 


deliberative assembly. Parliamentary law. A body 
that transacts business according to parliamentary 
law. © A deliberative assembly typically has several 
distinctive characteristics: (1) it is a group of peo- 
ple who meet all together to propose, discuss, and 
possibly vote on courses of action to be undertaken 
in the group’s name; (2) participants are free to 
use their own judgment; (3) enough people partic- 
ipate that a certain d of formality in proceed- 
ings is desirable; (4) each participant has one vote 
and may dissent without fear of expulsion; and (5) 
when some members are absent, the members 
actually present have the authority to act for the 
entire group (subject to quorum and other 
requirements). Sec Henry M. Robert, Robert's Rules 
of Order Newly Revised § 1, at 2 (10th ed. 2000). 


ordinary assembly. Parliamentary law. A deliberative 
assembly other than a legislative body. 


riotous assembly. Hist. An unlawful assemblage of 
12 or more persons causing a disturbance of the 
peace. See rior. (Cases: Riot @1. CJS. Riot; 
Insurrection §§ 2-10.) 


unlawful assembly. A meeting of three or more 
persons who intend either to commit a violent 
crime or to carry out some act, lawful or unlawful, 
that will constitute a breach of the peace. Cf. rior. 
(Cases: Unlawful Assembly G1. C.J.S. Unlawful 
Assembly §§ 2-5, 9-13.] 

“in order that the assembly be ‘unlawful, it is not 

necessary that the object of hey mesting should Itself be 

itegal. The test is, not the Wegality of the purpose for which 
the persons are met, but the to the peace Lb 


ase! z Stephen's Commentaries on the 
oor 35-36 (L. Crispin Wanmington ed., 21st 


“An uniawtul differs from a rot in that Hf the 


lies assemble In a tumultuous m: 7 ty 
execute thelr purpose with violence, it is a rot; but if they 
merely meet on a , Which, if ; make 
them voters, and, having dona nathing, with- 
out carying their Into effect, it is an uniawtul 
assembly." 77 C.J.S. Insurrection § 2, at S85 (1994). 


2. In many states, the lower house of a legislature. 
3. Parliamentary law. CONVENTION (4). 4. Patents. In a 
patent claim, a collection of parts used to form a 
structure. 


assembly, right of. See RIGHT OF ASSEMBLY. 


assensio mentium (e-sen-see-oh men-shee-em). [Latin 
“assent of minds”) See MEETING OF THE MINDS. 


assent, n. Agreement, approval, or permission; esp., 
verbal or nonverbal conduct | interpreted 
as willingness. See CONSENT. — assent, ub. 
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“The requirement of ‘assent,’ which is fundamental to the . 
ad prlaheal Pugvagh Beewliasiubh op ae palesctte 


that both parties to an exchange have a reasonab:! 

Fr eho bog re Ly 
- in, 

Sis inthe Law of Contracts 68 (1990). 


actual assent. Assent given by words or conduct 
intended to express willingness. 


apparent assent. Assent given by language or con- 
uct that, while not necessarily intended to ex- 


press willingness, would be understood by a rea- 
sonable person to be so intended and is actually so 
understood. 


constructive assent. Assent imputed to someone 
based on conduct. 


express assent. Assent clearly and unmistakably 


communicated. 


implied assent. Assent inferred from. one’s conduct 
rather than from direct expression. 


mutual assent. Agreement by both parties to a 
contract, usu. in the form of offer and acceptance. 
@ In modern contract law, mutual assent is deter- 
mined by an objective standard — that is, by the 
apparent intention of the parties as manifested by 
their actions. Cf. MEETING OF THE “NDS. [Cases: 
Contracts 15. C.J.S. Contracts §§ 35-36, 38.) 


assented stock. See stock. 


assenting-silence doctrine. The principle that an ac- 
cusation will be taken as true, despite silence by the 
accused, if the accusation was made under circum- 
stances in which silence can be fairly said to be an 
agreement. @ This doctrine is usu. held to be invalid 
as a measure of a criminal defendant's guilt. [Cases: 
Criminal Law ¢=407. C.J.S. Criminal Law § 887.) 
ub. 1, To state positively. 2. To invoke or 
enforce (a legal right). — assertor, n. 
assertion, n. 1. A declaration or allegation. 2. A per- 
son's speaking, writing, acting, or failing to act with 
the intent of expressing a fact or opinion; the act or 
an instance of engaging in communicative behavior. 
See assertive conduct under ConpucT. 


assertive conduct. See CONDUCT. 


assertive question. Civil Jaw. A question asked of a 
witness at a criminal trial, by which- inadmissible 
evidence is sought, to provide the jury. with details 
regarding another crime. Cf. INTERROGATIVE QUES. 
TION. 

assertory covenant. See COVENANT 1). 

assertory oath (o-sor-ta-ree). See OATH. 


assessable insurance. 1. insuRANCE. 2. See assessable 
policy (1) under INSURANCE POLICY. 


assessable policy. 1. insuRANCE POLICY. 2. See assessable 
insurance fy under INSURANCE. 


assessable security. See securirv. 
assessable stock. See stock. 
assessed valuation. See VALUATION. 


asseasee (as-0-see), n. A person against whom a pay- 
ment is assessed. 


i 
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assessment, n. 1. Determination of the rate or amount 
of something, such as a tax or damages <assessment 
of the losses covered by insurance>. [Cases: Dam- 
ages. 95-126; Internal Revenue 94520; Taxation 
808. C.].S. Damages §§ 105-153, 163-164; Internal 
Revenue § 641; Parent and Child § 344; Taxation 
§ 1673.) 2. Imposition of something, such as a tax or 
fine, according to an established rate; the tax or fine 
so imposed <assessment of a luxury tax>. [Cases: 
Internal Revenue €=4520; Taxation @308. C.J.S. 
Internal Revenue § 641; Taxation § 1673.) 
“There ts a distincticn between pubtic im, which 


benefit ° provements, 
which benefit pasticular real estate or limited areas of land. 
The are by means of 
, OF assessments are, ina 
certain sense ut ent differs from a 
neral tax In strpos er) 
the immediate vicinity of sqme focal municipal 
ment and Is on pro; assessed re- 
celves some from the benefit that 
the generat enjoys.” Robert il, Real Estate Law 
465 (6th ed. 1974). 


assessment for benefits. See special assessment. 


deficiency assessment. An assessment by the IRS — 
after administrative review and tax-court adjudica- 
tion — of additional tax owed by a taxpayer who 
underpaid. See DEFICIENCY (2). (Cases: Internal Rev- 
enue 4520. C.J.S. Internal Revenue § 641.) 


double assessment. The act of requiring that tax be 
paid twice for the same property. See double taxa- 
dion under TAXATION. 


erroneous assessment. An assessment that deviates 
from the law and creates a jurisdictional defect, 
and that is therefore invalid. 


excessive assessment. A tax assessment that is gross- 
ly disproportionate as compared with other assess- 
$35] { : Taxation $940(7). C.J.S. Taxation 
§ 35. 


frontage assessment. A municipal tax charged to a 
property owner for local improvements that abut a 
street or highway, such as sidewalks, pavements, 
or sewage lines. (Cases: Municipal Corporations 
1288) CJS. Municipal Corporations §§ 1281-1283, 
285. 

rdy assessment. An assessment by the IRS — 
without the usual review p ures — of addi- 
tional tax owed by a taxpayer who underpaid, 
based on the IRS's belief that collection of the 
deficiency would be jeopardized by delay. IRC (26 
USCA) §§ 6811 et seq. [Cases: Internal Revenue 
4548. C.J.S. Internal Revenue § 651.] 


local assessment. A tax to pay for improvements 
(such as sewers and sidewalks) in a designated 
area, levied on property owners who will benefit 
from the improvements. — Also termed local-im- 
rovement assessment. (Cases: Municipal Corpora- 
tons 405. CJ.S. Corporations 
§§ 1116-1118.) 


“Since there ls [an] important and fundamental distinction 
between the tax In the more Iimited sense and the 


Municipal 


the Intention of the legislature, the general rute is 
6 local assessment possesses such marked peculiari- 


les differentiating it from the tax in the more limited sense 
of the term, that the use of the term ‘tax’ does not prima 
facile show an intention to include tocal assessm 

Willlam H. Page & Paul Jones, A Treatise on the Law of 
hth by Loca! and Special Assessments § 39, at 67 


maintenance assessment. See MAINTENANCE FEE (2). 


eae assessment. Hist. A charge levied on office- 
olders and political candidates by a political party 
to defray the expenses for a political canvass. 


special assessment. ‘The assessment of a tax on 
property that benefits in some important way from 
a public improvement. — Also termed assessment 
for benefits. (Cases: Municipal Corporations 405. 
CJ.S. Municipal Corporations §§ 1116-1118.) 


8. Official valuation of ah rty for purposes of 
taxation <assessment of the beach house>. — Also 
termed tax assessment. Cf. aprraisat. [Cases: Taxation 
309. C.J.S. Taxation §§ 478-480.) 4. An audit or 
review <internal financial assessment> <environ- 
mental site assessment>. — assess, vb. 


assessment bond. See BOND (3). 


assessment company. An association that offers its 
members life insurance, and then pays for death 
losses by levying an ussessment on the surviving 
members of the association. 


assessment contract. See CONTRACT. 
assessment district. See DISTRICT. 


assessment for benefits. See special assessment under as- 
SESSMENT. 


assessment fund. The balance of the assessments of a 
mutual-benefit association, minus exnenses, from 
which beneficiaries are paid. [Cases: Beneficial Asso- 
ciations 17. C.J.S. Beneficial Associations § 28.) 


assessment insurance. See INSURANCE. 
assessment list. See ASSESSMENT ROLL. 
assessment period. A taxable period. 


—— ratio. For property-tax purposes. the ratio 


value to fair market value. 


assessment roll, A record of taxable persons and 
property, joy ared by ‘1 ‘ax assessor. — Also termed 
assessment list. Cases: axation 408. C.J.S. Taxation 
§ 580 


assessment work. Mining law. The annual labor (such 

as improvements) that must be performed on an 
unpatented mining claim to continue-to hold the 
claim. (Cases: Mines and Minerals 23. C.J.S. Mines 


and Minerals §§ 84, 96.) 


assessor. 1. One who evaluates or makes assessments, 
me for purposes of taxation. — Also termed (spe- 
cif.) lax assessor. (Cases: Taxation 309, $12. C.J.S. 
Taxation §§ 455-157, 459-461, 478-180.] 2. A per- 
son who advises a judge or magistrate about scienti- 
fic or technical matters during a trial. See mastEeR (2). 
3. aADStssor. — assessorial (as-e-sor-ee-ol), adj. — 
assessorship, n. 


asset. 1. An item that is owned and has value. 2. (pl.) 
The entries on a balance sheet showing the items of 
property owned, including cash, inventory, ae 
ment, real estate, accounts receivable, and goodwill 


asset 


$. (pl.) All the property of a person (esp. a bankrupt 
or deceased person) available for paying debts or for 
distribution. 
accrued asset. An asset arising from revenues 
earned but not yet due. 


admitted asset. An asset that by law may be includ- 
ed in evaluating the financial condition of an in- 
surance company. Cf. nonadmitted assel. [Cases: In- 
surance €1363. C.J.S. Insurance § 168.) 


appointive asset. An asset distributed under a pow- 
er of appointment. 


assets by descent. The portion of an estate that 

asses to an heir and is sufficient to charge the 
Peir with the decedent's specialty debts. — Also 
termed assets per descent. 


assets in hand. The portion of an estate held by an 
executor or administrator for the payment of debts 


chargeable to the executor or administrator. — 


Also termed assets enire main; assets entre mains. 
assets per descent. See assets by descent. 


asset under management. A securities portfolio for 
which an investment adviser provides ongoing, 
regular supervisory or management services. 


capital asset. 1. A long-term asset used in the 
operation of a business or used to produce goods 
or services, such as equipment, land, or an indus- 
trial plant. — Also termed fixed asset. 2. For in- 
come-tax purposes, any of most assets held by a 
taxpayer except those assets specifically excluded 
by the Internal Revenue Code. @ Excluded from 
the definition are, among other things, stock in 
trade, inventory, and property held by the taxpay- 
er primarily for sale to customers in the ordinary 
course of trade or business. [Cases: Internal Reve- 
nue ©$230.1-3261. CJ.S. Internal Revenue 
§§ 127-145, 490-491, 671.] 


commercial assets. The aggregate of available 
roperty, stock in trade, cash, and other assets 
longing to a merchant. 


current asset. An asset that is readily convertible 
into cash, such as a marketable security, a no.e, or 


an account receivable. — Also termed liquid asset; 
quick asset; near money; financial asset. 
“Current assets are assets to be converted to 


cr 
tonger than a year, The opersing cycle be the period from 
cash is used to scare 


tonger 
the time that 


from 
cash. For a small retail store, the o; le may 
only a few weeks or months. For a shipbullding company, 
however, the normal! operating cycle could run several 
ears." Jay Alix & Elmer E. Heupel, Financial 
Benkruptoy Professionals § 9.2, at 354 (1991). 


dead asset. A worthless asset that has no realizable 


value, such as an uncollectible account receivable. 


earning asset. (usu. pl.) An asset (esp. of a bank) on 
which interest is received. @ Banks consider loans 
to be earning assets. 

equitable asset. An asset that is subject to payment 
only in a court of equity. 


financial asset. See current asset. 


“current liabilities. See QUICK-ASSET RATIO. 
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fixed asset. See capital asset (1). 


frozen asset. An asset that is difficult to convert into 
cash because of court order or other legal process. 


hard asset. See real asset. 


hidden asset. An asset carried on the books at a 
substantially reduced or understated value that is 
considerably less than market value. 


illiquid asset. An asset that is not readily convert- 
ible into cash, usu. because of (1) the lack of 
demand, (2) the absence of an established market, 
or (3) the substantial cost or me required for 
liquidation (such as for real property, even when it 
is desirable). 


individual asset. (usu. pl.) Property belonging to a 
member of a parneesne as personal property, 
apart from the firm's property. [Cases: Partnership 
67, C.J.S. Partnership §§ 70 72.) 


intangible asset. Any nonphysical asset or resource 
that can be amortized or converted to cash, such 
as patents, goodwill, and computer programs, or a 
right to something, such as services paid for in 
advance. 


legal asset. A decedent's asset that by law is subject 
to the claims of creditors or legacies. — Also 
termed probate asset. (Cases: Executors and Admin- . 
istrators 38. C.J.S. Executors and Administrators 
§§ 2, 121, 130.7. 


liquid asset. See current asset. 


mass asset. An intangible asset, such as a dominant 
market position, that is made up of several compo- 
nents but that is considered a single entity for 
purposes of depreciation, because the loss of any 
component of the asset is replaced by new compo- 
nents, so that the whole asset has litde or no 
fluctuation in value. @ An entity with a dominant 
market position might lose a vendor but, because 
of its dominant market position, still be able to 
replace the loss with a new vendor. The market 
position is therefore considered a mass asset. 


net assets. See net worth under wortH. 


--met quick assets. The excess of quick assets less 


st 


new asset. Wills & estates. In the administration of a 
decedent's estate, property that the administrator 
or executor receives after the time has expired to 
file claims against the estate. 


nominal asset. An asset whose value is difficult to 
assess, such as a judgment or claim. 


nonadmitted asset. An asset that by law may not be 
included in evaluating the financial condition of an 
insurance company because it cannot be converted 
quickly into cash without a financial loss. Cf. admit- 
ted Pat (Cases: Insurance 1363. C.J.S. Insurance 
§ 168.] 


nonprobate asset. Property that passes to a named 
beneficiary upon the owner's death according to 
the terms of some contract or arrangement other 
than a will. © Such an asset is not a part of the 


probate estate and is not ordinarily su es to the 
probate court’s jurisdiction (and fees), though it is 
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rt of the taxable estate. Examples include life- 
insurance contracts, joint property arrangements 
with right of survivorship, pay-on-death bank ac- 
counts, and inter vivos trusts. — Also termed 
nonprobale property. Cf. WILL. SUBSTITUTE. 


personal asset. An asset in the form of money or 
chattels. 


bree asset. Property that a spouse owned 
fore marrying. @ In most jurisdictions, this is 
part of the spouse's separate property. See sera. 
RATE PROPERTY. Cf. COMMUNITY PROPERTY. 


probate asset. See legal asset. 


quick asset. 1. Cash and other current assets other 
than inventory. 2. See current asset. 


real asset. 1. An asset in the form of land. 2. 
Loosely, any tangible asset. — Also termed hard 
asset. 


tangible asset. An asset that has a physical existence 
and is capable of being assigned a value. 


wasting asset. An asset exhausted through use or 
the loss of value, such as an oil well or a coal 
deposit. 


"asset acquisition. Acquisition of a corporation by pur- - 


chasing all its assets directly from the corpuration 
itself, rather than by purchasing shares from its 
shareholders. — Also termed asset purchase. Cf. SHARE 
ACQUISITION. 


: asset allocation. The spreading of funds between dif- 
ferent types of investments with the intention of 
decreasing risk and increasing return. 


: asset-backed security. See SECURITY. 
- asset-based financing. See FINANCING. 


_asset-coverage test. Accounting. A bond-indenture re- 
striction that permits additional borrowing only if 
the ratio of assets itypically net tangible assets) to 
debt cypically long-term debt) does not fall below a 
specified minimum. 


: asset-depreciation range. Tax. The IRS's range of 
depreciation lifetimes allowed for assets placed in 
service between 1970 and 1980 and for assets depre- 
ciated under the Modified Accelerated Cost Recov- 
ery System under the Tax Reform Act of 1986. — 
Abbr. ADR. See ACCELERATED COST RECOVERY SYSTEM. 
(Cases: Internal Revenue ¢°3476. C.J.S. Internal 
Revenue §§ 230, 234, 289, 249.) 


: asset dividend. See piviDEND. 
{ asset-protection trust. See self-settled trust under TRUST. 
¢ asset purchase. See ASSET ACQUISITION. 
; assets by descent. See Asser. 
é assets enire main. See assets in hand under Asser. 
assets in hand. See asser. 
assets per descent. See assets by descent under ASSET. 
asset under management. See ASSET. 
i asset value. See NET ASSET VALUE. 
| ssseverate (e-sev-0-rayt), vb. To state solemnly or posi- 
f 


RENEE INET POY s «MERON T's 


tively; to aver. See AVERMENT. — asseveration ( 
sev-d-ray-shon), n. : . 


PORE LT da | | 


assignee clause 


assign, 2. (usu. pl.) See ASSIGNEE. 


assign, vb. 1. To convey; to transfer rights or property 
<the bank assigned the note to a thrift institution>. 
2. To assert; to point out <the appellant assigned as 
errors two of the trial court's rulings: See ASsIGN- 
MENT OF ERROR. 


assignable, adj. That can be assigned; transferable 
from one person to another, so that the transferee 
has the same pene as the transferor had <assign- 
able right>. Cf. necoriaste. (Cases: Assignments 
1]. CJS. Assignments §§ 2-7; Right of Privacy and 
Publicity § 42.| 

assignable lease. See LEASE. 


assignation (as-ig-nay-shoen), 2. 1. Archaic. An appoint- 
ment of a time and place to meet, esp. for engaging 
in illicit sex. 2. Eccles. law. A specific allegation in a 
defendant's counterpleading. 3. French law. A plain- 
tiffs complaint; a writ of summons. 


assignation house. See DISORDERLY HOUSE. 


assign dower. To set out the legal description of a 
widow's share of her deceased husband's estate. See 
DOWER. . 


assigned account, See ACCOUNT. 
assigned counsel. See LOUNSEL. 
assigned error. See ERROR. 
assigned risk. See RISK. 


assignee (9-si-nee or as-a-nee). One to whom property 
rights or powers are transferred by another. @ Use 
of the term is so widespread that it is difficult to 
ascribe positive meaning to it with any specificity. 
Courts recognize the protean nature of the term and 
are therefore often forced to look to the intent of the 
assignor and assignee in making the assignment — 
rather than to the formality of the use of the term 
assignee — in defining rights and responsibilities. — 
Also termed assign. (Cases: Assignments 6°90. C.j.S. 
‘Assignments §§ 73, 84, 88.] 
Shbsolute assignee. A person who is assigned an 
unqualified interest in property in a transfer of 
some or all of the incidents of ownership. 


assignee ad interim. An assignee. a 
tween the time of bankruptcy and ‘ 
ment of a regular assignee. 

assignee for value. An assignee who has paid for or 
otherwise given consideration for the assignment. 


collateral assignee. A lender who is assigned an 
interest in property (usu. real property) as security 
for a loan. . 


assignee. An assignee under an assign- 


ment not given for value. 


subassignee. A person to whom a right is assigned 
by one who is a previous assignee of the right. 


assignee clause. A provision of the Judiciary Act of 
1789 that prevented a litigant without diversity of 
citizenship from assigning a claim to another who 
did: have the required diversity..¢ In 1948 the as- 
signee clause was replaced by 28 USCA § 1359, 
which denies federal jurisdiction when.a party is 


inted be- 
€ appoint- 


assigner 


improperly or collusively joined, by assignment or 
otherwise, merely to invoke jurisdiction. 


assigner. See ASSIGNOK. 


_assignment. 1. The transfer of rights or property 


<assignment of stock options>. (Cases: Assignments 
231. C.J.S. Assignments §§ 43, 46.] 2. The rights or 
roperty so transferred <the aunt assigned those 
ands to her niece, who promptly invested the as- 
signment in mutual funds>. 
“An assignment is:a transfer or setting over of property, or 
of some right or interest therein, from one person to anoth- 
er, the term denoting not only the act of transfer, but also 
word is pe tn law.” jada M Burl, A 
Treatise on the Law and Practice of Voluntary Assignments 
for the Benefit of Creditors § 1, at 1 (James Avery Webb 
ed., 6th ed. 1884). ~ 


“Negotiabil 
obvious 


assignor i HE his fone subject to def 
cn! rs an lences 
which relly A pleaded against him, a transfer of a negotia- 


ble instrument to someone in good falth es a good 
rs free from such defences. For interes a pean 


b 

to bo transferable by delivery (or endorsement) are 
negotiable. Other documents can only be transferred by 
assignment" P.S. Atiyah, An introduction to the Law of 


absolute assignment. An assignment that leaves the 
assignor no interest in the assigned property or 
went. [Cases: Assignments 71. C.J.S. Assignments 
§ 73.) 


assignment by operation of law. A transfer of a 
right or obligation as a necessary consequence of a 
change in legal status, regardless of the affected 
party's intent. © For example, a right and a corre- 
eponuing obligation may disappear if they vest in 
€ same person, as might happen in a merger or 
acquisition. 
assignment for value. An assignment given in ex- 
change for consideration. 


ses moa in gross. A transfer of a company’s 
trademark separately from the goodwill of the 
business. © Courts often hold that such an assign- 
ment passes nothing of value to the transferee. — 
Also termed naked assignment. See ANTI-ASSIGNMENT- 
IN-GROSS RULE. (Cases: Trade Regulation ¢ 93, 
101.1. C.J.S. Trade-Marks, Trade-Names, and Unfair 
Competition §§ 9, 205.) 


assignment of account. An assignment that gives 
the assignee the right to funds in an account, usu. 
to satisfy a debt. (Cases: Assignments ¢10. C.J.S. 
Assignments §§ 19-21.] 


assignment of application. 1. Patents. The U.S. Pat- 
ent and Trademark Office’s formal routing of a 
patent or trademark application to the examining 
group to which it appces to belong based on 
subject matter. 2. The transfer of the right to 
prosecute a patent or register a trademark. @ The 
assignee must show ownership in the property to 
be patented or registered and, if less than al 
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lute, the extent of ownership. See 37 CFR § 3.73. 
(Cases: Patents @>183,] 


assignment of dower (dow-or). The act of setting 
apart a widow's share of her deceased husband's 
real property. (Cases: Dower and Curtesy 
65-112. C.J.S. Dower §§ 75-129, 169-170.) 


assignment of income. See assigninent of wages. 


assignment of lease. An assignment in which a 
lessee transfers the entire unexpired remainder of 
the lease term, as distinguished from a sublease 
transferring only a portion of the remaining term. 
[Cases: Landlord and Tenant 74. C.J.S. Landlord 
and Tenant §§ 30, 53.] 


assignment of realty. A transfer of a real-property 
interest that is-less than a freehold. © The term ; 


includes debt-security interests in land. 


assignment of wages. A transfer of the right to 
collect wages from the wage-earner to a credi- 
tor. — Also termed assignment of income. (Cases: 
Assignments € 11.1.) 


assignment pro tanto. An assignment that results 
when an order is drawn on a third party and 
made payable from a particular fund that belongs 
to the drawer. @ The drawee becomes an assignee 
with respect to the drawer’s interest in that fund. 
(Cases: Jesewaienis $49. CJS. Assignments § 55.) 


collateral . An assignment of property as 
collateral security for a loan. (Cases: Secured 
Transactions €°181. C.J.S. Secured Transactions 
8§ 25, 134-136.) 


common-law ment. An assignment for the 
benefit of creditors made under the common law, 
rather than by statute. [Cases: Debtor and Credi- 


tor 1. CJS. Assignments for Benefit of Creditors 
§§ 2, 4; Credle and Debtor §§ 2~3.] aed 


conditional assignment. An assignment of income 
(such as rent payments or accounts receivable) to a 
lender, made to secure a loan. @ The lender 
receives the assigned income only if the assignor 
defaults on the underlying loan. [Cases: Mortgages 
€>199(2); Secured Transactions €°181. C.J.S. 
Mortgages §§ 301-802; Secured Transactions §§ 25, 
134~136.] ; 


oo assignment. An assignment that terminates. 


 assignor's interest in the property and trans- 
fers it to the assignee. io 


equitable assignment. An assignment that, although 
rt legally valid, will be recognized and enlateed 
in equity — for example, an assignment of a chose 
in action or of future acquisitions of the assignor. © 
To accomplish an “equitable assignment,” there 
must be an absolute appropriation by the assignor 
of the debt or fund sought to be assigned. [Cases: 
Assignments 48. C.J.S. Assignments §§ 2, 53.) 


Sby-power assignment. A blank written assignment 
that, when attached to a stock certificate, renders 
the stock transferable. (Cases: Corporations 125. 
C.J.S. Corporations § 229.] 


foreign assignment. An assignment made in a for- 
eign country or in another jurisdiction. 
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general assignment. Assignment of a ea spol at 
erty for the benefit of all the assignor's creditors, 
instead of only a few. — Also termed voluntary 
assignment. See ASSIGNMENT FOR THE BENEFIT OF CREDI- 
‘rors. (Cases: Debtor and Creditor ¢=1. C.J.S. As- 
signments for Benefit of Creditors §§ 2, 4; Creditor and 
Debtor §§ 2-3.} 

gratuitous assignment. An assignment not given for 
value; esp., an assignment given or taken as securi- 
ty for — or in total or partial satisfaction of — a 
preexisting obligation. (Cases: Assignments €54. 
C.J.S. Assignments § 60.] : 

mesne assignment (meen). A middle or intermedi- 
ate assignment; any assignment before the last 
one. 


naked assignment. See assignment in gross. 

ea assignment. The immediate transfer of part 
ut not all of the assignor’s right. [Cases: Assign- 

ments 30. C.J.S. Assignments §§ 10-12.] 


preferential assignment. See PREFERENTIAL TRANSFER. 


total assignmen:. An assignment coponrne the 
anere to enforce the entire right for the benefit 
of the assignor or others. © Examples are assign- 
ment to secure an obligation and assignment to a 
trustee. 


voluntary assignment. See general assignment. 
wage assignment. An assignment by an employee of 


a portion of the employee's pay to another (such 
as a creditor). (Cases: Assignments €11.1.] 


3. The instrument of transfer <the assignment was 
appended to the contract>. (Cases: Assignments 


31. CJ.S. Assignments §§ 48, 46.] 4. A welfare ° 


recipient's surrender of his or her rights to child 
support (both current and past due) in favor of the 
state as a condition of receiving governmental finan- 
cial assistance <the assignment made economic 
sense to her because her child support amounted to 
$200 a month, while she received $400 a month in 
welfare>. 5. A task, job, or appointment <the stu- 
dent's math assignment> <assignment as ambassa- 
dor to a foreign country>. 6. The act of assigning a 
task, Job, or appointment <the assignment of vari- 
ous dutics>. 


assignment of the floor. Parliamentary law. The pro- 
cess by whic the ar recognizes who is entitled 
to speak. ; 
7. In litigation practice, a point that a litigant ad- 
vances <the third assignment of error>. 
new assignment. Hist. A plaintiff's restatement of a 
claim because the first complaint did not contain 
sufficient details. ¢ The purpose was to allow a 
plaintiff to sory to a defendant's responsive plea 
that did not address the plaintiff's specific claim 
because the complaint was too general. New as- 
signment has been replaced by amended plead- 
ings. — Also termed novel assignment. 
“A new assignment is a ement in the re of the 
gears cause of action, Where the declaration in an action 
ambiguous and the defendant oper facts which are 
literally an answer to it, but not to the real set 
the plaintiff, the plaintiff's course is to by way of new 


. rSse 
asst se ecpnoned by be oetenae his action, not 
for cause supposed the defendant, but for some 


assignor estoppel 


cther cause, to which the plea has no application.” E 
min J. Shipman, Handbook cf Common-Law Flea 
§ 214, at 370 (Henry Winthrop Bailantine ed., 3d ed. 19235, 
assignment clause. Oil & gas. See CHANGL-OF-OWNERSHIP 
CLAUSE. 


Assignment Division. The section of the U.S. Patent 
and Trademark Office that is responsible for record- 
ing assignments and other documents affecting title 
to patent and trademark applications, patents, and 
registrations. 


assignment for the benefit of creditors. Assignment of 
a debtor's Dba to another person in trust so as 
to consolidate and liquidate the debtor's assets for 
payment to creditors, any surplus being returned to 
the debtor. @ This procedure serves‘ as a state-law 
substitute for federal bankruptcy proceedings. The 
debtor is not discharged from unpaid.debts by this 
procedure since creditors do not agree to any dis- 
charge. [Cases: Debtor and Creditor €1. C.J.S. As- 
signments for Benefit of Creditors §§ 2, 4; Creditor and 

Debtor §§ 2-3.) 


assignment of dower (dow-or). See ASSIGNMENT (2). 


assignment of error. A specification of the tial court's 
alleged errors on which the appellant relies in seek- 
ing an appar: court's reversal, vacation, or modifi- 
cation of an adverse judgment. Pl. assignments of 
error. See error. Cf. writ oF error. [Cases: Appeal 
and Error 718; Criminal Law 1129. C.J.S. Ap- 
peal and Error § 578; Criminal Law § 1688.] 


assignment of income. See assignment of wages under 
ASSIGNMENT (2). 


assignment-of-income doctrine. Family law. The com- 
mon-law principle that the person who has earned 
income is the person taxed on it, regardless of who 
receives the proceeds. © Under this doctrine, future 
income assigned to another is taxable to the assign- 
or. For example, in Lucas v. Earl, 281 U.S. 111, 50 
S.Ct. 241 (1930), the Court held that a husband who 
was the sole wage-earner cuuld not assign to his wife 
.», half his income and then pay the federal income tax 
* on only the unassigned part. - 


assignment of lease. See ASSIGNMENT (3). - 
assignment of property. See EQUITABLE DISTRIBUTION. 
assignment of realty. See ASSIGNMENT (2):-: 


assignment-of-rents clause. A mortgage provision or 
separate agreement that entitles the lender to collect 
rents from the mortgaged premises if the borrower 
defaults. [Cases: Mortgages @199(2). C.].S. Mortgag- 
es §§ 301-302.) 


assignment of rights. Contracts. The transfer of rights, 
esp. contractual rights, from one party to another. 
[Cases: Assignments €17.] 


assignment of wages. See ASSIGNMENT (2). 
assignment pro tanto. See ASSIGNMENT (2). 


assignor (as-2-nor or o-si-nar or 9-si-nor). One who 
transfers property rights or powers to another. — - 


Also spelled assigner. [Cases: Assignments @>1. C.].S. 
Fah ea $§ 2-7; Right of Privacy and Publicity 
§ 42.) 


assignor estoppel. See Esvorre.. 


Assimilative Crimes Act 


Assimilative Crimes Act. A federal statute L gieAdirl 
that state law applies to a crime committed within a 
federal enclave in that state (such as a reservation or- 
military installation) if the crime is not punishable 
under federal law. 18 USCA § 13. © ‘This statute 
uses local laws as gap-fillers for federal criminal law. 


assisa armorum (a-si-za ahr-mor-am). (Law Latin “as- 
size of arms") Hist. A statute requiring the keepin 
of arms for the common defense. — Also terme 
assize of anus. See Assize of Arms under assize (2). 


assisa cadere (a-st-za kad-o-ree), vb. [Law Latin] Hist. 
To fail in the assize, as by being nonsuited. 


assisa continuanda (a-si-2a ken-tin-yoo-an-de) [Law 
Latin] Hist. A writ addressed to the justices of assize 
for the continuation of a case. 

assisa de foresta (a-si-20 dee for-es-ta), n. [Law Latin 
“assize of the forest") Hist. A statute concerning 
orders to be observed in the royal forest. — Also 
termed ordinatio forestae; assisa forestae. 

assisa de mensuris (9-st-za dee men-s{y]oor-is), n. [Law 
Latin “assize of measures] Hist. A common rule for 
weights and measures, established by Richard | in 
the eighth year of his reign. 


assisa de morte antecessoris. See assize of mort d'ancestor 
under ASSIZE (6). 

assisa de nocumento (a-st-za dee nok-ya-men-toh), 7. 
[Law Latin “assize of nuisance") See assize of nuisance 
under ASssize (8). 

assisa de utrum (0-si-za dee yoo-tram), n. [Law Latin 
“assize of utrum”] See assizE UTRUM. 


assisa forestae. See ASSISA DE FORESTAE. 


assisa friscae fortiae. See assize of fresh force under as- 
SIZE (8). 


assisa mortis d’ancestoris (a-st-za mor-tis dan-ses-tor- 
is), n. [Law Latin] See assize of mort d'ancestor under 
ASSIZE (6). 

assisa novae disseysinae (a-si-z0 noh-vee di-see-zin-ee), 
n. [Law Latin] See asstzE OF NOVEL DISSEISIN. 

assisa panis et cerevisiae (9-si-za pan-is et ser-o-vish- 
ee-ee), n. [Law Latin “‘assize of bread and ale”) Hist. _ 
A statute passed in the 5ist year of the reign of’ 
Henry III, regulating the sale of bread and ale. — 
Also termed statute of and ale. 


assisa proroganda. See DE ASSISA PROROGANDA. 

assisa ultimae praesentationis (a-si-za ol-ti-mee pree- 
zan-tay-shee-oh-nis or prez-an-), n. [Law Latin] See 
assize of darrein presentment under ASSIZE (8). 

assisa venalium (a-si-za va-nay-lee-em), n. [Law Latin] 
Hist. The assize of salable commodities. 

assise. See ASSIZE. 

assiser. See Assizer. 

assistance. Civil law. Compensation for an effort to 
save a threatened vessel, cargo, or ship personnel at 
sea. Cf. NO CURE, NO PAY. 

assistance, writ of. See WRIT OF ASSISTANCE. 

assistance of counsel. Representation by a sah bal 
. esp. in a criminal case. © The phrase in its modern 
uses derives from the Sixth Amendment: “In all 
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criminal prosecutions, the accused shall enjoy the 
right ... to have the assistance of counsel for his 
defense.” U.S. Const. amend. VI. See ricttT To CouN. 
SEL. [Cases: Criminal Law 641.18. C.J.S. Criminal 
Law §§ 304-305.) 


effective assistance of counsel. A conscientious, 
meaningful legal representation, whereby the de- 
fendant is advised of all rights and the lawyer 
performs all required task. reasonably according 
to the prevailing professional standards in criminal 
cases. See Fed. R. Crim. P. 44; 18 USCA § 3006A. 


“The law ts [n flux on precisely what constitutes the ‘effec- 
tive’ assistance of counsel. The Supreme Court has yet to 
set forth a definitive standard, and tower courts have 
adopted differing ones. Prior to the 1970s the most com- 
mon standard was the ‘mockery of justice’ standard, under 
which counsel's. assistance was ‘ineffective’ anly when it 
was so Inadequate that t reduced the trial ‘to a farce’ or 
rendered It a ‘mockery of ice.’ Since that time, most 
courts have abandoned this formulation In taver of more 


stringent requirements, stipul . for je, that ‘coun 
sef must exercise [the] normal skill and knowledge which 
at the time and place’ (Moore v. United 


normally prevails , 

States, 432 F.2d 730 (3d Cir. 1970)), that counssi must 
render the ‘reasonably competent assistance of an attormey 
eo as his diligent advocate’ (United States v. Decoster, 
487 F.2d 1197 oie Cir. 1973)), or that counsel's represen- 
tation must be in the 


jarded as ‘customary, 

tite has cavalier bh rescived 

clopedia of Crime and Justice 278, 283 (Sanford H Kadish 

ed., 1983). 
ineffective assistance of counsel. A representation 
in which the defendant is deprived of a fair trial 
because the lawyer handles the case unreasonably, 
usu. either by performing incompetently or by not 
devoting full effort to the defendant, esp. because 
of a conflict of interest. @ In determining whether 
a criminal defendant received ineffective assistance 
of counsel, courts generally consider several fac- 
tors: (1) whether the lawyer had previously han- 
dled criminal cases; (2) whether strategic trial tac- 
tics were involved in the allegedly incompetent 
action; (3) whether, and to what extent, the defen- 
dant was prejudiced as a result of the lawyer's 
alleged ineffectiveness; and (4) whether the inef- 
fectiveness was due to matters beyond the lawyer's 
control. 

“The Shih Amendment right to assistance of counsel has 

been held to imply the ‘right to the effective assistance of 

counsel.’ The Court has often sald that the converse — 

ineffective assistance of counsel — Is a constitutional deniat 

of the Sixth Amendment right, even if the has been 


retained by rather than appointed for the defendant. ‘Inef- 
fective’ does riot n megan incompetent or unpre- 


; It means an inabllity to perform as an Independent 

oan the bestngie a ce nsel’s 

necessarily ineffective because the lawyer 

made mistakes. very serious errors, such as would 

likely have prod an entirety difterent outcome at trial, 

will suffice to require a new trial.” Jethro K. Lieberman, The 
Constitution 263-64 (1992). 

Assistant Commissioner for Patents. See commissioner 

for patents under COMMISSIONER. 


Assistant Commissioner for Trademarks. See commis- 
sioner for trademarks under COMMISSIONER. 


assistant jurisdiction. See juRxisDICTION. 
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Assistant United States Attorney. See UNITED STATES 
ATTORNEY. 


assisted conception. Family law. The fertilization of a 
woman’s egg with a man’s sperm by some means 
other than sexual intercourse. See ARTIFICIAL INSEMI- 
NATION; IN VITRO FERTILIZATION; GAMETE INTRAFALLOPIAN 
‘TRANSFER; ZYGOTE INTRAFALLOPIAN TRANSFER. 


assisted reproductive technology. Family law. Any 
medical means of aiding human reproduction, esp. 
through laboratory procedures. — Abbr. ART. — 
Also termed assisted reproduction; assisted-reproductive 
therapy. 

assisted self-determination. See assisted suicide under 
SUICIDE. be 

assisted suicide. See sviciDE. 

assize (9-siz), 2: 1. A session of a court or council. 


maiden assize. Hist. 1. An assize in which no pris- 
oner is sentenced to death. 2. An assize in which 
the sheriff presents the judges with white gloves 
because there are no prisoners to try. @ This 
practice stemmed from a custom in which a pris- 
oner who was convicted of murder but pardoned 
by the Crown presented gloves to the judges as a 
fee. 


2. A law enacted by such a body, usu. one setting 
the measure, weight, or price of a thing. 
Assize of Arms. An 1181 statute requiring every 
man to arms suitable to his station in life. See 
ASSISA ARMORUM. 
Assize of Clarendon (klar-an-dan). Hist. A decree 
issued in 1166 by Henry II to the justices in eyre 
and sheriffs concerning criminal procedure. ® The 


Assize expanded the reach of the king's courts by 


asserting royal jurisdiction over serious crimes. See 
CONSTITUTIONS OF CLARENDON. 


Assize of Northampton. Hist. A. decree issued in 


1176 by Henry II as an expansion and reissue of 
the Assize of Clarendon, instructing judges esp. on 


questions of tenure, relief, and dower. Fer) 


3. The procedure provided for by such an enact- 
ment. 4. The court that hears cases involving that 
procedure. 5. A jury. ; 


sae assize. (often cap.) A sworn panel summoned 


judicial writ to resolve disputes concerning real 
property. © Henry II instituted the Grand Assize 


in the [2th century as an alternative to trial by 
battle. — Also termed magna assisa. 


petite assize. A jury convened to decide questions 


of possession. 
6. A jury trial. 


assize of mort d’ancestor (mor(t} dan-ses-tar). An 
action for the recovery of land belonging to the 
claimant's ancestor. @ Mort d'ancestor was abol- 
ished in the early 19th century. — Also termed 


assisa mortis d'ancestoris; assisa de morte antecessoris. 


judicial assize. An assize begun by judicial writ and 
deriving from pleas of gage, mort d'ancestor, and 


darrein presentment. 


petty assize. An assize begun by an original writ. @ 
Petty assizes were characterized by the form of the 


assisa ultimae praesentationis; assize 


writ, which specified the questions to be put to the 
panel, and ordered that a panel be assembled. The 
petty assizes were novel disseisin, mort d'ancestor, 
ulrum, and darrein presentment. 


“The word ‘Assisa' means criginally the sitting of a court or 
assembly. {t then comes to dencte the done, the 
enactments passed, at such a court or asse .. Thus we 
speak of the Assize of Clarendon, or the Assize of North- 
ampton. Certain of these enactments in Henry II's reign 

for the trial of NS as to 
of lands hefd by free tenure. 


determination cf questions of ownership; the possessory 
assizes for the determination of question of possession." 1 
eon Hotdsworth, A History of English Law 275 (7th ed. 


le 


7. A jury's finding. 8. A writ. — Also spelled assise; 
assisa. 


assize of darrein presentment (dar-ayn pri-zent- 


mont), n. [fr. French dernier présentation “last pre- 
sentment”] Hist. A writ allowing a person with a 
right of advowson that had been disturbed by 
another claimant to have a jury determine who 
had last presented a derk to a benefice and then 
to allow that person to present again and to recov- 
er damages br interference. © This was abolished 
by the Real Property Limitation Act of 1833 and 
was replaced by the quare impedit action. — Also 
termed darreign presentment; assize & hen presentation; 

ultima presenta- 
tione. — Also spelled darreign. See ADVOWSON; QUARE 
IMPEDIT. 


” elesk, and thereby disturbs him tha! bag ndl oartel In 
case the patron shall have this writ, directed to the 
sheriff to summon an assise or jury, to enquire who was the 
last patron heel powers to the church now vacant, of 
which the plai that he is deforced by the 
[+ ant: and, a as the assise determines that 
question, a writ shall issua to the bishop; to institute the 


clerk of that I cxcghty in whose favour the determination is 
made, and also to give damages ....° 3 Willlam Black- 
stone, Commentaries on the Laws of England 245 (1768). 


“[A]t some time eyed poeta on Henry one a 

possesscry action, o presentment ... 

which stands to the writ of right of advowson in somewhat 

the same relation as that In which the novel disseisin stands 

to the writ of right for land. {f the church Is vacant and two 

nati Rng Bh gaelbsna yo tele Bargiasoai Is very 
some 


is, simply stated, this: ‘He who 
present this time also; but this without prejudice to any 
p mera of right.’ An inquest of neighbours is summoned to 
lectare who it was that presented the last parson.” 1 
Frederick Pollock & Frederic W. Maitland, The History of 
a Law Before the Time of Edward i 148-49 (2d ed. 
assize of fresh force. Hist. A writ available in urban 
areas to disseise another's land. @ This writ is so 
called because it was available only within the first 
40 days after title accrued to the person seeking 
it. — Also termed assisa friscae forliae. — 


assize of novel disseisin. Hist. A writ for a tenant 
who has been disseised of lands and tenements. ® 
This institution of English law flourished for about 
$00 years — from the 12th century to the 15th. It 
had hecons wholly obsolete by the mid-17th cen- 
tury. — Also termed assisa novae disseysinae. 


assizer 


“[Up to the 15th century,) ‘assize of novel disselsin’ was a 
Bd of perfectly Mia wren as plain as the words 


‘proceeding In recent ejectment,’ translate them into 
English, would be to us. Even to humble contem- 
whose horizons did not extend beyond 

, the insti itseit from Its name was perfect- 
htforward. It meant that If a freeholder of land was 
ej trom his he could require the sheriff to set 
up a jury of , have them go took at the land, and 
bring them before the king's justices when they next came 


whether the freeholder had been legally put out of his 
holding, as he com ed, and if they that he had then 
the court would e the land to him at once.” Donald W. 
Sutherland, The Assize of Nove! Disselsin 1-2 (1973). 
assize of nuisance. Hist. A writ available to a land- 
owner suffering from a nuisance on another's 
land; a writ to abate a nuisance. @ This writ also 
entitled a successful plaintiff to damages. — Also 
termed assisa de nocumento. 
“The assize of nuisance. — This was supplementary to the 
famous assize of novel disseisin which was limited to re- 
dressi any ae of the defendant that interfered with the 
plant 3 i Uodertertt tad eelpra scorns on ee h AY ig! 
the began wholly on the defendant's tand (e.9., 
he erected there a dam which diverted water from the 
plaintiff's land). for the injury was not a disseisin as there 
was no on the plaintit's land. This gap was filled Py 
the assize of nulsance as early as the thirteenth century. It 
extended both to injuries to servitudes stricfo sensu and to 
common rights." P.H. Winfield, A Textbook of tha Law of 
Tort § 130, at 443 (Sth ed. 1950). 

assizer, u. Hist. 1. A member of a grand assize. See 
grand assize under assize (8). 2. Scots law. A juror. 3. 
One having custody uf she standards of weight and 
measure; esp., one who fixes the assize of bread, ale, 
and other "tems uf general consumption. — Also 
spelled assizor; assiser; assisor. 

Assizes de Jerusalem (a-siz-0z da ja-roe-so-lam). A 
code of feudal law intended to serve as the law of the 
lands conquered by the Crusaders. ®© The code was 
prepared in the 12th century after the 1099 con- 
quest of Jerusalem. 

assize utrum (yoo-tram). [Latin] Hist. A writ to deter- 
mine whether land claimed by a church was held by 
lay or spiritual tenure. @ This writ is named after its 
emphatic word, which required the fact-finder to 
determine whether (utrum) the land belonged to the 
church. — Also termed (erroneously) assize of utrum; 
assize de utrum. re 

“in the assize utum a was summoned to decide 
whather land was held lay or spiritual tenure — a 


uastion to n about it, for the Church 
Bsimed fered Iction pa fal Later the Church 
was to tose this utrum became 


nary procedure but as a mode of deciding In courts a 
question of title to . 
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Rey Cross, The Figen h System 33-34 (G.J. Hand & 
D.J. Bentley eds., Gih ed. 1977). 


assizor. See ASSIZER. 


associate, n. 1. A colleague or companion. 2. A junior 
member of an organization or profession; esp., a 
lawyer in a law firm, usu. with fewer than a certain 
number of years in practice, who may, upon achiev- 
ing the requisite seniority, receive an offer to be- 
come a partner or shareholder. — Also termed 
associate attorney. 3. Hist. English law. An officer of a 
common-law court responsible for maintaining the 
court's records, attending jury trials, and entering 
verdicts. © In 1894, associates’ duties were taken 
over by the staff of the Central Office. See cuerk oF 
ASSIZE; CENTRAL OFFICE. 


associate agent. See AGENT (3). 
associate attorney. See ATTORNEY. 


associated person. Securities. 1. A partner, officer, 
director, branch manager of a broker or dealer, or 
any person performing similar functions or ceclpy- 
ing a similar status, any person directly or indirectly 
controlling, controlled by, or under common control 
with the broker or dealer, or any employee of the 
broker or dealer — with two exceptions: (1) those 
whose functions are solely clerical or ministerial, and 
(2) those required to register under state law as a 
broker or dealer solely because they are issuers of 
securities or associated with an issuer of securities. 
15 USCA § 78(a)(21), (49). (Cases: Securities Regula- 
tion €=40.12. C.J.S. Securities Regulation §§ 157-158, 
165.] 2. A natural person who is a partner, officer, 
director, or employee of: (1) the issuer; (2) a general 
partner of a limited partnership issuer; or (3) a 
company or partnership that controls, is controlled 
by, or is under common control with the issuer. Cf. 
AFFILIATE (2). 


associate judge. See jupcE. 
associate justice. See JUSTICE (2). 


association. 1. The process of mentally collectin 
ideas, memories, or sensations. 2. A gathering o 
eople for a common purpose; the persons so 
joined. 3. An unincorporated organization that is not 
a legal a separate from the persons who com- 
pose it. @ If an association has sufficent corporate . 
attributes, such as centralized management, continu- ; 
ity of existence, and limited liability, it may be classi- i 
fied and taxed as a corporation. — Also termed ‘ 
unincorporated association; voluntary assotiation. (Cases: 
Associations 1. C.J.S. Associations §§ 2-3, 8.] 
beneficial association. See benevolent asseciation. 
benefit association. See benevolent asseciation. 


benevolent association. An unincorporated, non- 
profit organization that has a philanthropic or 
charitable purpose. — Also termed ial associ- 
ation; benefit association; benevolent society; fraternal 
Sociely; friendly society. (Cases: Charities €39. C.J.S. 
Chanities § 60.) 


homeowners’ association. 1. An association of peo- 
ple who own homes in a given area and have 
united to improve or maintain the area's quality. 
2. An association formed by a land developer or 
homebuilder to manage and maintain property in! 


rr 
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which the developer and the builder own an undi- 
vided common interest. © Homeowners’ associa- 
tions — which are regulated by statute in many 
states — are commonly formed by restrictive cove- 
nant or a declaration of restrictions. — 
spelled homeowners assecialion. . 


nonprofit association. A group organized for a 
purpose other than to generate income or profit, 
such as a scientific, religious, or educational organ- 
ization. [Cases: Charities €>1, 39, 46. C.J.S. Cha j- 
ties §§ 2-3, 60, 62-63.) 


owners’ association. See OWNERS’ ASSOCIATION. 


professional association. 1. A group of profession- 
als organiord to practice their profession together, 
though not necessarily in corporate or partnership 
form. 2. A group of professionals organized for 
education, social activity, or lobbying, such as a bar 
association. — Abbr. P.A. [Cases: Attorney and 
Client €$1. CJ.S. Atlorney and Client §§ 8-9.) 


trade assuciation. An association of business organ- 
izations having similar concerns and nganed 
similar ite'ds, formed for mutual protection, the 
interchange of ideas and statistics, and the estab- 
lishment and maintenance of industry standards. @ 
A trade association may be composed of members 
of a single industry (e.g., the Chemical Manufac- 
turers Association) or inebers having a common 
interest or purpose (e.g., the Consumer Mortgage 
Coalition). Among the joint actions that a wade 
association often takes are collecting industry data, 
advertising, marketing, and engaging in public 
relations and government relations. 


association-in-fact Lesage Under RICO, a group 
of people or entities that have not formed a legal 
enuty, but that have a common or shared purpose, 
and maintain an ongoing organizational structure 
through which the associates function as a continu- 
ing unit. © A RICO violation is not shown merely by 
roving that an enterprise, including an association- 
in-fact, exists. A pattern of racketeering activity must 
also be proved. 18 USCA § 1961(4); United States: y. 
Turkette, 452 U.S. 576, 101 S.Ct. 2524 (1981). [Cases: 
pon aad Influenced and Corrupt Organizations 


Association of American Law Schools. An organiza- 
tion of law schools that have each.graduated at least 
three annual classes of students. — Abbr. AALS. 

Association of Legal Aiiieeas J Directors. A nonprofit 
corporation composed of the directors and former 
directors of law-school legal-writing programs, most- 
ly in the United States. © Created in 1996 to im- 
prove those programs, it supports research and 
scholarship; holds a biennial conference; conducts 
(with the Writing Institute) an annual survey 
of the programs; maintains a listserv; represents 
writing teachers before the American Bar Associa- 
tion; and publishes various resources, including the 
ALWD Citation Manual. — Abbr. ALWD (al-wid). 

assoil (o-soyl), vb. [Law French] Hist. To acquit or 
absolve; 4 deliver from excommunication. gay 
spelled asscile. — Also termed absoile; assoilyie. 


assultus premeditatus. See assault purpensé under as- 
SAULT. 


assumpsit 


assumed bond. See guaranteed bond under BOND (8). 


assumed name. 1. ALIAS (1). 2. The name under which 
a business operates or by which it is commonly 
known <Antex Corporation's assumed name is 
Computer Warehouse>. @ Many states require an 
individual or business operating under an assumed 
name to file an assumed-name certificate, usu. in the 
secretary of state's office or the county clerk’s office 
where the principal place of business is located. — 
Also termed fictitious name. See pwa. Cf. corporate 
name under NAME. [Cases: Corporations €=46. C.J.S. 
Corporations §'99.)_ - 

assume or reject. Bankruptcy. (Of a debtor-in-posses- 
sion or a trustee) to make an election under the 
Bankruptcy Code concerning an-executory contract 
or an unexpired lease within a. period, 
depending on the chapter of the under which 
the case is proceeding and the subject matter of the 
contract. ® The timing, procedure, and conse- 
oi of the election are described in 11 USCA 


assumpsit (9-sam(p)-sit). [Law Latin “he undertook"] 
1. An express or implied promise, not under seal, by 
which one person undertakes to do some act or pay 
something to another <an assumpsit to pay a debt>. 
2. A common-law action for breach of such a prom- 
ise or for breach of a contract <the creditor's as- 
sumpsit against the debtor>. [Cases: Assumpsit, Ac- 
tion of € 1. C.J.S. Assumpsit, Action of §§ 2, 4-6.] 
“R was known as on the case rom- 
. egit time pl pg ogy psp (he 
sacssleth Cr croatioars red tas tor dhiteaes tor broeai at 
expross or fpiied.” edwin €. Bryant, The Law of Ploading 
Under the Codes cf Civil Procedure 9-10 (2d ed. 1899). 


B 


as of 
on the case, It soon the dignity of a distinct form of 
: became concurrent with 
Account, with Case upon a bailmant, a warranty, and bills of 


of Aasurpah INS Select Sdays in Anglo-American 
Logal History 258 (1909). sai 
assumpsit. An dction based on the defen- 

nt’s breach of an implied promise to pay a debt 
to the plaintiff. — Also termed common assumpsit; 
indebitatus assumpsit. (Cases: Assumpsit, Action of 
7. CJ.S. Assumpsit, Action of § 10] 


upon 
ls , Handbook af Com mon- 
63 ‘Henny Winthrop Bailantine ed., 


@ fiction. Accordingly in the ac- 
tn, the word aacumnpatt no more means that an cbigation 
exists as the result of making a contract, than that a 
contract is Involved because the obligation is described as 


assumption 


quasi-contractual."" Charles Herman Kinnane, A First Book 

on Anglo-American Law 633-34 (2d ed. 1952). 
indebitatus assumpsit (in-deb-i-tay-tes o-som[p)- 
sit). (Latin “being indebted, he undertook") 1. 
Hist. A form of action in which the plaintiff alleges 
that the defendant contracted a debt and, as con- 
sideration, had undertaken (i.e., promised) to pay. 
@ The action was equivalent to the common-law 
action for debt (an action based on a sealed instru- 
ment), but could be used to enforce an oral debt. 
In England, indebitatus assumpsit was abolished in 
1873 by the Judicature Act. But it is still used in 
several American states, such as California. See 


CONCESSIT SOLVERE. 2. See general 
al ay ree to pay a man a certain price for a 
BLE Mora af goods, fall in lormance, an 


and 
the case which shall pened, vu being confined to 
moon conn in the declaration.” 3 Willlam 
(1768) , Commentaries on the Laws of England 154 


ial assumpsit. An action based on the defen- 
ant’s breach of an express contract. — Also 
termed express assumpsit. [Cases: Assumpsit, Action 
of 6. C.J.S. Assumpsit, Action of § 4.] 
Special assumpsit lles far the recovery of damages for 
breach af sim; B contrach elther expross or implied in fact 
The term ‘special contract’ is often used to denote an 


express or explicit contract as with a promise 
trent Pleading § tb a 148 y Winth Ballantin 
a Trop C) 
ed., $d ed. 1923). ; 
“From the ons the ‘assumpsit,, a new 
action which cit from the on the case came to 
be known as action of assumpsit. Since, however, the 
Pre Nee to croc endl prove 8 specin 
. In order to get a came to be 
@s the action of rere When the 
came to be regarded as basis of the 
action, the action came to be as a contract action, 
based an ot 


assumption, n. 1. A fact or statement taken for grant- 


ed; a supposition <a logical assumption>. 2. The act 
of taking (esp. someone else’s debt or other obii- 
gation) tor or on oneself; the agreement to so take 
<assumption of a debt>. — assume, vb. 


i eto assumption. The imposition of personal 
iability on a land purchaser who buys subject to a 
mortgage and who deducts the mortgage amount 
from the purchase price, so that the purchaser is 
treated as having assumed the debt. (Eases: Mort- 
Gages 279. C.].S. Mortgages § 395.] 


assumption clause. 1. A mortgage provision that pro- 


hibits another from assuming the mortgage without 
the permission of the mortgagee. (Cases: Mortgages 
€>272. C.J.S. Mortgages §§ 382-383.] 2. A provision 
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by which the transferee of an instrument agrees to 
assume an obligation of the transferor. 


assumption fee. A lender's charge for processing rec- 
ords for a new buyer's assumption of an existing 
mortgage. [Cases: Mortgages €279. C.J.S. Mortgages 
§ 395.) 


assumption of the risk. Torts. 1. The act or an instance 
of a prospective plaintiff's taking on the risk of loss, 
injury, or damage <the skydiver's assumption of the 
risk>. — Also termed assumption of risk. [Cases: Neg- 
ligence 6550. C.J.S. Negligence §§ 360-361.) 
“(Assumption of tisk] has been a subject of much contro- 
versy, and has been surrounded by much contusion, be- 


Ww. Keeton et al., 
Torts § 68, at 480-81 (Sth ed. 1884). 


2. The principte that one who takes on the risk of 
loss, injury, or damage cannot maintain an action 
against a party that causes the loss, injury, or dam- 
age <assumption of the risk was not a valid de- 
fense>. @ Assumption of the risk was originally an 
affirmative defense, but in most jurisdictions it has 
now been wholly or largely subsumed by the doc- 
trines of contributory or comparative negligence. 
The risk assumed by the persun was often termed 
an incurred risk. 
implied assumption of the risk. An assumption 
based on the plaintiff's conduct that seems to 
consent to relieve another of nigh for negli- 
gence. ® For this defense to apply, the plainuif's 
conduct must suggest (1) open consent to the risk, 
(2) voluntary participation in the activity, and (3) 
full understanding of the danger. See VoLENTI NON 
FIT INJURIA. 


primary assumption of the risk. A legal conclusion 
that the defendant ou not negligent: because the 
defendant either did not owe a duty of care to the 
injured poy or did not breach any duty owed. @ 
Courts decide questions of duty through policy 
judgments, which include the relative bain be- 
tween risks and utilities. 

“Primary assumption of risk occurs when the plaintiff votun- 

tarily participates In an activity involving certain inherent 


ts a complete bar to because there is no of 
care to protect another from tisks Inherent tn a 
Ann Taylor A ia Affirmative 


“Primary assumption of risk Is sometimes viewed as a 
misnomer. This concept is frequently described as a no- 
duty rule because the plaintiff, by e ging fra eon ee 
potentially risky activity, has defendant of the 
duty of care owed to the . Under the 
paciitietenaseracte, car, Saree 
no e de a 
of care to the plaintiff.’ [Kenneth S. 


did not brea 
Abraham, The Forns 
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and Functions of Tort Law 155 (1997).] Traditionally, the no- 
duty rule bars a Pishatit recover: Courts iimit 
the use of pri assumption of tisk In comparative- 
negligence ions of the harshness of this 
tule. Recently, some com ence jurisdictions 
have started to review Pp -risk claims 
within the framework of fault system, re- 

to automatically bar the '8 entire s 


fusi . 

Luke Ellis, Note, Talking About My Generation: 

of Risk and the of injured Concert Fans in the Twenty- 

First Century, 80 Texas L.. Rev. 607, 618 (2002). 
secondary assumption of risk. 1. The act or an 
instance of voluntarily encountering a known un- 
reasonable risk that is out of prope to any 
advantage gained. @ With secondary assumption of 
the risk, the fact-finder considers the reasonable- 
ness of the plaintiff's conduct in the particular 
case, balancing the risks and utilities under the 
circumstances. 2. An affirmative defense to an 
established breach of a duty, based on a claim that 
the plaintiff acted unreasonably in encountering a 
known risk. See contributory negligence under NEGLI- 
GENCE. 


voluntary of the risk. An intentional 
and unreasonable exposure of oneself to danger 
created by another's negligence, when one knows 
or has reason to know of the danger. 


assurance, n. 1. Something that gives confidence; the 
state of being confident or secure <self-assurance>. 
2. English law. See life insurance under INSURANCE 
<she obtained assurance before twaveling abroad, 
naming her husband as the beneficiary>. 3. The act 
of transferring real property; the instrument by 
which it is wansferred <the owner’s assurance of the 
farm to his son>. 4. A pledge or guarantee <ade- 
quate assurances of the borrower's solvency>. — 
assure, vb, 
adequate assurance. 1. Contracts. A circumstance or 


a contractual obligor's act that gives an obligee 
reason to be confident that the contract will be 


duly performed. © If the obligee has good reason - 


to feel insecure and justifiably demands assurance, 
an obligor’s failure to provide adequat« assurance 
may constitute a repudiation of the contract. UCC 
§ 2-609. 2. Bankruptcy. Evidence that a debtor will 
probably be able to perform its obligations under a 
contract, such as the posting of a bond or a 
showing that the debtor will generate sufficient 
income to pay any arrearages ahd future payment 
obligations. (Cases: Bankruptcy €°2481, 3114. 
CJS. Bankruptcy §§ 103-104, 226.) 

collateral assurance. A pledge made in addition to 
the principal assurance of an agreement. 

common assurance. See MUNIMENT OF TITLE. 

further assurance. A covenant contained in a war- 
ranty deed whereby the grantor promises to exe- 
cute any document that might be needed in the 


future to perfect the title that the original deed 
purported to transfer. 


assured, n. Insurance. One who is indemnified against 
loss; insureD. [Cases: Insurance €=2100. C.J.S. Insur- 
ance § 389.) 


assurer. See INSURER. 
as their interests may appear. See ATIMA. 


Atinian law 


astipulation (as-tip-yo-lay-shan). Archaic.- Agreement; 
assent. 


astitution (as-te-t[y]oo-shan). Archaic. See ARRAIGNMENT. 


astrarius (as-trair-ee-os), n. [Law Latin “hearth own- 
er”) Hist. The owner or occupant of a house. — Also 
termed astrer (as-trer). See heres astrarius under 
HERES. 


astronomical day. See solar day (2) under bay. 
asylee (a-st-lee). A refugee applying for asylum; an 
lum-seeker. [Cases: Aliens. €253,10(3). CJ.s. 
Altens §§ 85, 92, 97, 205, 218.] 


asylum. 1. A sanctuary or shelter. 2. Protection of usu. 
political refugees from arrest by a foreign jurisdic- 
tion; a nation or embassy that affords such protec- 
tion. — Also termed political oe ‘[Cases: Aliens 
53.10(3). C.J.S. Aliens §§ 85, 92, 97, 205, 218.] 3. 
An institution for the protection and relief of the 
unfortunate, esp. the mentally ill. — Also termed (in 
sense 3) insane asylum. (Cases: Asylums €1-8; Men- 
tal Health €=31. C.J.S. Asylums and Institutional Care 
Facilities §§ 2-15; Insane Persons §§ 45, 47, 53.) 


atamita (2-tam-i-ta), n. [Latin} Civil law. A great-great- 
great-grandfather’s sister. 


atarm’s length. See ARM’S-LENGTH. 

atavia (9-tay-vee-9), n. [Latin] Roman & civil law. A 
great-great-great-grandmother. 

atavunculus (at-a-vangk-vo-las), . [Latin] Civil law. A 
great-great-great-grandfather's brother. 


rd ene n. arf — n & civil law. die 

le ascendant in the legree; a great-grandfa- 

ther’s or great-grandmother’s grandither: « fourth 
grandfather. 


at bar. Now before the court <the case at bar>. —-— 
Also termed at bench; at the bar. 


at bench. Sce AT BAR. ; 
at equity. According to equity; by, for, or in equity. 
a terme (a tairm). [Law French] For a term. 


a terme de sa vie (a tairm da sa vee). [Law French] 
For the term of his life. . 

@ terme que n'est mye encore passe (a tairm ka nay 
mee awn-kor pahs). [Law French] For a term that 
has not yet passed. 

a terme que passe est (2 tairm ko pahs ay). (Law 
French] For Lapse that has passed. 


ATF. abbr. BUREAU OF ALCOHOL, TOBACCO. FIREARMS, AND 
EXPLOSIVES. 


Atilian law. See LEX ATILIA. 


ATIMA (0-tee-ma). abbr. As their interests may ap- 
pear. © The phrase is sometimes used in insurance 
policies to show that the named insured has an 
interest, usu. an unspecified one, in the property 
covered by the policy and is entitled to benefits to 
the extent of that interest. The phrase is also used in 
a policy's mortgage clause to protect the mortgagee’s 
real-property interest. See INSURABLE INTEREST; MORT- 
GAGE CLAUSE. [Cases: Insurance €=3450. C.J.S. Inszer- 
ance §§ 1404, 1520.) 


Atinian law. See LEX ATINIA. 


at Issue 


at issue. Taking opposite sides; under dispute; in 
question <the federal appeals courts are at issue 
over 2 question of law>. 


at-issue waiver. An exemption from the attorney- 
client privilege, whereby a litigant is considered to 
have waived the privilege by taking a position that 
cannot be effectively challenged without analyzing 
privileged information. Cf. OFFENSIVE-USE WAIVER. 
[Cases: Witnesses €219(3).) 

Atlantic Reporter. A set of regional lawbooks, part of 
the West Group's National Reporter System, con- 
taining every published appellate decision from Con- 
necticut, Delaware, Maine, Maryland, New Hamp- 
shire, New Jersey, Pennsylvania, Rhode Island, and 
Vermont, as well as the decisions of the District of 
Columbia Municipal Court of Appeals, from 1885 to 
date. @ The first series ran from 1885 to 1938; the 
second series is the current one. — Abbr. A; A.2d. 


at large. 1. Free; unrestrained; not under control 
- <the suspect is still at large>. 2. Not limited to any 
articular place, person, matter, or question <at- 
ree election>. 3. Chosen by the voters of an entire 
political entity, such as a state, county, or city, rather 
than from separate districts within the entity <coun- 
cilmembe. at large>. 4. Not ordered in a topical 
way; at random <statutes at large>. 5. Fully; in 
detail; in an extended form <there wasn't time to 
discuss the issue at large>. 


at-large election. See election at large under ELECTION. 

at law. According to law; by, for, or in law. 

atmatertera (at-may-tar-tar-a), n. [Latin] Civil law. A 
great-great-great-grandmother’s sister. — Also 
termed abmatertera magna (ab-may-ter-ter-3 mag-na). 

at maturity. See date of maturity under vaTE. 

aiort (a-tor), adv. [Law French] /fis!. Wrongfully. 

@ tort et a travers (a tor tay a tra-vair). [Law French] 
Without consideration or discernment. 


a tort ou a droit (a tor oo « drwah). [Law French] 
Right or wrong. 


at par, adj. (Of a stock or bond) issued or selling at 
face value. 


wks 

atpatruus (at-pa-troo-as), n. [Latin] Civil law. A brother 
of a great-great-grandfather. 

at-risk rules, n. pl. Statutory limitations of a taxpayer's 
deductible losses to the amount the taxpayer could 
actually lose, to prevent the taxpayer from sheltering 
income. [Cases: Internal Revenue €3389.} 

atrocious assault. See assautT. 

atrocious felony. See FELONY. 

ATS. abbr. At the suit of. 


ATSDR. abbr. AGENCY FOR TOXIC SUBSTANCES AND DISEASE 
REGISTRY. 


attach, vb. 1. To annex, bind, or fasten <attach the 
exhibit to the pleading>. 2. To take or seize under 
legal authority <attach the debtor's assets>. (Cases: 
Attachment €=1; Federal Civil Procedure €581. 
C.J.S. Attachment §§ 24, 7.] 3. To become attrib- 
uted; to adhere <jeopardy attaches when the jury is 
sworn>. 
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attaché (at-o-shay or a-ta-shay), n. A person who 
serves as a technical adviser to an embassy. (Cases: 
Ambassadors and Consuls @3. C.J.S. Ambassadors 
and Consuls §§ 15~23.) 


attachiamenta bonorum  (o-tach-ee-a-men-ta —_ba- 
nor-am), n. [Law Latin] Hist. A distress taken on 
goods and chattels by bailiffs, as security to answer 
an action for debt. 


attachiamentum (a-tach-ee-o-men-tem), n. [Law Latin] 
An attachment. Pl. attachiamenta. 


attaching creditor. See creoiTor. 


attachment. 1. The seizing of a person's property to 
secure a judgment or to be sold in satisfaction of a 
judgment. — Also termed (in civil law) provisional 
seizure. Cf. GARNISHMENT; SEQUESTRATION (1). [Cases: 
Auachment ¢1]; Federal Civil Procedure 
@>58)-580. C.J S. Attachment §§ 2-4, 7.) 


attachment of wages. The attachment by a plaintiff 
of a defendant's earnings as an employee. © In 
some jurisdictions, an attachment-of-earnings or- 
der requires the defendant's employer to deduct 2 
specified sum or percentage of the defendant's 
wages or salary and to pay the money into court. 
The court then sends be money to the plaintiff. 
Federal law provides a garnishment statute for 
satisfaction of judgments for child support and 

. alimony. Under this statute, up to 50% of a wage- 
earner's disposable income can be seized if the 
wage-earner has another family of dependents and 
up to 60% if there is only one family. If the obligor 
is more than three months in arrears, an addition- 
al 5% can be seized until the arrearage is paid. 15 
USCA § 1673(b)(2). — Also termed altachinent of 
earnings; wage-withholding; automatic wage-withhold- 
ing; wage assignment. Cf. GARNISHMENT: INCOME-WITH- 
HOLDING ORDER. (Cases: Execution @=420.5; Gar- 
nishment 1. C.J.S. Exchanges § 24; Executions 
§ 24.) 


onal attachment. A prejudgment attachment 
in which the debtor's property is seized so that if 
the creditor ultimately prevails, the creditor will be 
assured of recovering on the judgment through 
the sale of the seized property. @ Ordinarily, a 
hearing must be held before the attachment takes 
place, and most courts require the creditor to post 
a bond for any damages that result from the 
seizure (esp. if the creditor ultimately loses in the 
ar (Gases : Auachment 4. C.J.S. Attachment 

, 14. 


2. The arrest of a person who either is in contempt 
of court or is to be held as security for the payment 
of a judgment. [Cases: Execution €9421. C.J.S. Exe- 
cutions § 24.) 3. A writ ordering legal seizure of 
property (esp. to satisfy a creditor's claim) or of a 
person. — Also termed writ of attachment. (Cases: 
Attachment @ 140; Federal Civil Procedure 581. 
C.J.S. Auachment § 156.) 


ancillary attachment. An attachment that results in 
seizure and holding of property pending a resolu- 
tion of the plaintiff's claim. — termed allach- 
ment on mesne ess. [Cases: Attachment © 1. 
G.J.S. Atachment §§ 2-4, 7.] 
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4. The creation of a security interest in property, 
occurring when the debtor agrees to the security, 
receives value from the secured party, and obtains 
rights in the collateral. UCC § 9-203. Cf. rerrec- 
tion. (Cases: Secured Transactions 183. C.J.S. 
Secured Transactions § 34.) 8. The act of affixing or 
connecting; something (as a document) that is af- 
fixed or connected to something else. 


attachment bond. See Bonn (2). 
attachment lien. See Lien, 


attachment of earnings. See allachment of wages under 
ATTACHMENT (1). 


attachment of risk. The point when the risk of loss of 
urchased passes from the seller to the buyer. 
bec § 2-509. [Cases: Sales €°198.] .. 


attachment of wages. See ATTACHMENT (1). 


attachment on mesne process. See ancillary attachment 
under ATTACHMENT (9). 


attainder (e-tayn-dor), 2. 1. At common law, the act of 
extinguishing a person’s civil rights when that per- 
son is sertenced to death or declared an outlaw for 
committing a felony or treason. 2. Hist. A grand-jury 
proeerng try whether a jury has given a false 
verdict. 3. The conviction of a jury so tried. See BILL 

OF ATTAINDER. — attaint (a-taynt), vd. 
“The word attainder is derived from the Latin term eftinctus 


sianitying Stained or polluted, and includes, In its meanin : 
all those disabilities which flow from a capital sentence. On 


attaint (o-taynt), adj. Maligned or tarnished reputa- 
tionally; under an attainder for crime. 

attaint, n. Hist. A writ to inquire whether a 12-member 
jury gave a false verdict. @ If it was so found (by a 
24-member jury), the judgment based on the verdict 
was Som . The writ was abolished in England 
in 1826. 


attempt, x. 1. The act or an instance of making an 
effort to accomplish something, esp. without success. 
2. Criminal law. An overt act that is done with the 
intent to commit a crime but that falls short of 
completing the crime. @ Attempt is an inchoate 
offense distinct from the attempted crime. Under 
the Model Penal Code, an attempt includes any act 
that is a substantial step to commission of a 
crime, such as enticing, lying in wait for, or following 
the intended victim or unlawfully entering a build- 
ing where a crime is expected to be committed. See 
Model Penal Code § 5.01. — Also termed criminal 
allempt, offer. See DANGEROUS-PROXIMITY TEST; INDIS- 
PENSABLE-ELEMENT TEST; LAST-PROXIMATE-ACT TEST; PHYSI- 
CAL-PROXIMITY TEST; PROBADLE-DESISTANCE TEST; RES IPSA 
LOQUITUR TEST. Cf. CONSPIRACY; SOLICITATION (2). 
[Cases: Criminal Law @ 44. C.J.S. Criminal Law 
§§ 114-123.] — attempt, vb. 


the offence so attempted. 
Intent or motive is the essence of the righ waar 
{ajthough every attempt is an act done Intent 
commit a crime, the converse ts not true. Every act done 
with this Intent is not an attempt, for It may be too remote 


attermolement 


from the completed offence to give rise to criminal liability, 
notwithstanding the criminal purpose of the doer. | may buy 
matches with intent to bum a haystack, and yet be clear of 
attempted arson; but if | go to the stack and 
of the matches, intent has developed 

attempt.” John Salmond, Jurisprudence 387 (Glanville L. 
Willlams ed., 10th ed. 1947). 


a tong chain of such 


steps and It is to have some test by which to 
decide that the icular tink In the chain has been reached 
at which the crime of attempt has bee: 


attempted assault. See ASSAULT. 


attempted marriage. See void marriage under MARRIAGE 
(. 


attempted monopolization. See MONOrOLiZATION. 
attempted suicide. See suicipe. 
attempt to assault. See atvempted assault under ASSAULT. 


attempt to attempt. A first step made toward a crimi- 
nal attempt of some sort, such as a failed effort to 
mail someone a note inciting that person to engage 
in criminal conduct. @ As a general rule, courts do 
not recognize an attempt to commit a crime that is 
itself an attempt. But some jurisdictions recognize 
this offense, esp. when the attempted crime is de- 
fined to be an independeni substaitive crime. For 
example, some jurisdictions it, bid an attempted 
assault if assault is defined as placing a person in 
appicene of bodily injury (as op to being 
defined merely as an attempted battery). In this 
situation, courts have been willing to punish conduct 
that falls short of the attempted crime but constitutes 
more than mere preparation to commit it. See at- 
tempted assault under ASSAULT. 


attendance officer. See TRUANCY OFFICER. 


attendant, adj. Accompanying; resulting <attendant 
circumstances>. 


attendant circumstance. See CIRCUMSTANCE. 
attendant term. See ‘TERM (4). 


attentate (0-ten-tayt), n. Hist. 1. A criminal attempt. 2. 
An assault. 3. An erroneous step taken by a lower- 
court judge after a case has been stayed or appealed. 

attenuation doctrine (e-ten-ya-way-shon). Criminal pro- 
cedure. The rule providing that evidence obtained by 
illegal means may nonetheless be admissible if the 
connection between the evidence and the illegal 
means is sufficiently attenuated or remote. @ This is 
an exception to the fruit-of-the-poisonous-tree doc- 
trine. See FRUIT-OF-THE-POISONOUS-TREE DOCTRINE. 
(Cases: Criminal Law €#394.1(3). C.J.S. Criminal Law 
§§ 771, 773-775.} 


atterminare (a-tar-mi-nair-ee), vb. [Law Latin] 1. To 
put off to a succeeding term; to adjourn. 2. To 
prolong the time to pay a debt. 

atterminement (9-tar-min-ment). 1. The granting of a 
delay for some purpose; esp., the extension of time 
to pay a debt. 2. The fixing of a time limit. — 
attermine, vd. 2. 

attermoiement (at-or-moy-o-ment). [Law French} Eccles. 
law. COMPOSITION (1). - 


attest 


attest (a-test), vb. 1. To bear witness; testify <attest to 
the defendant's innocence>. 2. To affirm to be true 
or genuine; to authenticate by signing as a witness 
<attest the will>. (Cases: Wills ©9113. C.J.S. Wills 
§§ 253-255.] — attestation (a-te-stay-shan), n. — 
attestative (a-tes-ta-tiv), adj. 


attestation clause. A provision at the end of an instru- 
ment (esp. a will) that is signed by the instrument's 
witnesses and that recites the formalities required by 
the jurisdiction in which the instrument might take 
effect (such as where the will might be probated). ¢ 
‘The attestation strengthens the presumption that all 
the statutory requirements for executing the will 
have been satisfied. Cf. restimonium ciause. (Cases: 
Wills 113. C.].S. Wills §§ 253-255.) 


attested copy. See certified coby under copy. 
attested will. See wit. 


attester (a-tes-tar). One who attests or vouches for. — 
Also spelled aitestant; attestator; altestor. 


attesting witness. See wiTNEss. 
at the bar. See aT Bak. 


at the courthouse door. (Of the posting of a notice of 
judicial sale, etc.) on the courthouse door, or in 
direct proximity to the door, as on a bulletin board 
that is located just outside the door and that is 
regularly used for the posting of legal notices. © 
Some statutes may specify that the notice be actually 
posted on the door. See postinc (8). 


at-the-market price. See price. 


attorn (3-torn), vb. 1. To agree to be the tenant of a 
new landlord. [Cases: Landlord and Tenant 15. 
C.J.S. Landlord and Tenant §§ 21-22, 277, 279.] 2. To 
transfer (money, goods, etc.) to another. 


attornatus (at-ar-nay-tas). [Law Latin) One who is 
attorned, or put in the place of another; an attorney. 


attorney. 1. Strictly, one who is designated to transact 
business for another; a legal agent. — Also termed 
altorney-in-fact; private attorney. 2. A person who prac- 
tices law; Lawyer. — Also termed (in sense 2) attorney- 
al-law;, public attorney. Cf. counse.. — Abbr. att’y. PI. 
attorneys. (Cases: Attorney and Client 63. C.J.S. 
Allorney and Client §§ 165-166, 179-181, 234.] 


associate attorney. 1. See ASSOCIATE (2). 2. Patents. 
An attorney who is registered to practice before 
the U.S. Patent and Trademark Office, who has 
been appointed by a principal attorney, and who is 
authorized to prosecute a patent application 
through the filing of a power of attorney. [Cases: 
Patents €=97. C_J.S. Patents §§ 135-138, 145, 178.] 


attorney ad litem (ad li-tem or -tem). A court- 
appointed lawyer who represents a child during 

e course of a legal acuon, such as a divorce, 
termination, or child-abuse case. @ The attorn 
owes to the child the duties of loyalty, confidential- 
ity, and competent representation. A child's right 
to legal representation in a juvenile proceeding 
was mandated in Jn re Gaull, 387 U.S. 1, 87 S.Ct. 
1428 (1967). The appointment of an attorney ad 
litem is a limited one — only for a specific law- 
suit. — Also termed child’s attorney; attorney for the 
child. Cf. guardian ad litem under GUARDIAN. 
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attorney not of record. 1. A lawyer who is not 
recognized as a party's legal representative. Cf. 
allorney of record (1). 2. Patents & trademarks. An 
attorney whose name is not included in a power of 
attorney on file with the U.S. Patent and Trade- 
mark Office for a patent or trademark applicatiun. 
@ An attorney not of record may nevertheless 
prosecute a patent application if registered to 
practice before the U.S. Patent and Trademark 
Office and appointed by the principal attorney. 37 
CFR § 1.34(a). CE. attorney not recognized. 


attorney not recognized. Patents. An attorney ap- 
pointed by a patent applicant but not registered to 
practice before the U.S. Patent and Trademark 
Office. @ A power of attorney appointing an un- 
registered attorney is void. Cf. attorney not of record. 


attorney of record. 1. The lawyer who appears for 
a party in a lawsuit and who is entitled to receive, 
on the party’s behalf, all pleadings and other for- 
mal dccuments from the court and from other 
parties. — Also termed counsel of record. See OF REC- 
orD «). (Cases: Appearance @3. C.J.S. Appearances 
§§ 9-12.] 2. Patents & trademarks. The attorney or 
agent whose name is included in the power of 
attorney filed by an applicant for a patent or a 
trademark registration. @ For a patent application, 
the attorney of record must be a patent attorney 
or a patent agent. [Cases: Patents €°97. C.J.S. 
Patents §§ 135-138, 145, 178.] 


briefing attorney. 1. An attorney who specializes in 
brief-writing, particularly appellate briefs and legal 
memoranda. 2. CLERK (6). 


research attorney. 1. An attorney who specializes in 
providing legal MIppor by researching, by writing 
memoranda, and by preparing drafts of docu- 
ments. 2. CLERK (5). © In some jurisdictions, a 
research attorney is a midlevel law clerk, above a 
briefing attorney but below a staff attorney. 


special attorney. See special counsel under COUNSEL. 


staff attorney. 1. A lawyer who works for a court, 
usu. in a permanent position, on matters such as 
reviewing motions, screening docketing  state- 
ments, preparing scheduling orders, and examin- 
ing habeas corpus petitions. @ Staff_attorneys do 
not rule on motions or decide cases, but they 
review and research factual and legal points, and 
recommend proposed rulings to judges, as well as 
drafting the orders implementing those rulings. 
See CLERK (8). [Cases: Courts 55. C.J.S. Courts 
§§ 107-109.] 2: An in-house lawyer for an organi- 
zation, esp. a nonprofit organization but some- 
times a corporation. Cf. in-house counsel under 
COUNSEL, 


attorney, power of. See POWER OF ATTORNEY. 
attorney-at-law. See ATTORNEY (2). 
attorney-client privilege. See PRIVILEGE (3). 
attorney-client relationship. See RELATIONSHIP. 
attorney fees. See ATTORNEY'S FEES. 


attorney for the child. See attorney ad litem under at- 
TORNEY. 
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attorney general. The chief law officer of a state or of 
the United States, responsible for advising the gov- 
ernment on ae matters and representing it in 
litigation. — Abbr. AG. Pl. attorneys general. [Cases: 
Attorney General ©]. CJS. Atorney General 
§§ 2-5.] 

attorney general’s opinion. 1. An opinion furnished 
by the U.S. Attorney General to the President or 
another executive official on a request concerning a 
question of law. (Cases: Attorney General 6-6. C_J.S. 
Attorney General §§ 7-15.] 2. A written opinion by a 
state attorney general, usu. given at the request of a 
public official , Interpreting a legal provision. 


attorney in charge. See lead counsel (1) under counseL. 
attorney-in-fact. See ATTORNEY (D. 


attorney malpractice. See legal malpractice under MAL. 
PRACTICE. 


attorney not of record. See ATTORNEY. 
attorney not recognized. See ATTORNEY. 
attorney of record. See ATTORNEY. 


Attorneys and Agents Registered to Practice Before 
the U.S. Patent and Trademark Office. A PTO 
publication listing all registered patent attorneys and 
agents by name and location. 

attorney’s fees. The charge to a client for services 
aadeeay for the client, such as an hourly fee, a flat 
ee, or a contingent fee. — Also spelled attorneys’ 
fees. — Also termed attorney fees. Cf. RETAINER (2). 
(Cases: Costs €7194.10; Federal Civil Procedure 
2737. C.J.S. Costs § 125.] 


attorney's lien. See Lien. 
attorney-witness rule, See LAWYER-WITNESS RULE. 
attorney work product. See work PRODUCT. 


attorney-work-product privilege. See work-PRODUCT 
RULE. 


attornment (o-tarn-mont), n. 1. A tenant's a ment 
to hold the land as the tenant of a new landlord. 
(Cases: Landlord and Tenant €>15. C.J. Landlord 
and Tenant §§ 21-22, 277, 279.] 2. A constructive 
delivery involving the transfer of mediate possession 
while a third person has immediate possession; esp., 
a bailee's ach new oan that he or she will hold 
the goods on behalf of someone other than the 
bailor. @ For the other two types of constructive 
dclivery, see CONSTITUTUM POSSESSORIUM; TRADITIO BRE- 
VI MANU. — attorn, uh. 


"(Another] form of constructive delivery |s that which is 
known to English as attornment.... Tho mediate 


me.” Salmond, Jurispridence 306-07 u 
Williams ed., 10th ed. 1847). : 


attractive nuisance. See NUISANCE. 

attractive-nuisance doctrine. Torts. The rule that a 
person who owns property on which there is a 
danyerous thing or condition that will foreseeably 
lure children to ola pe has a duty to protect those 
children from the danger <the attractive-nuisance 


auction 


doctrine imposed a duty on the school to protect the 
children from the shallow, polluted pond on school 
property>. — Also termed turntable doctrine; torpedo 
doctrine. See ALLUREMENT; DANGEROUS INSTRUMENTALITY. 
(Cases: mess ence 91172-1178. C.J.S. Negligence 
§§ 399, 47 7, 494-526.] 


attribution, n. The process — outlined in the Internal 
Revenue Code — by which a person's or entity's 
stock ownership is assigned to a related family mem- 
ber or entity for tax purposes. — Also termed stock 
attribution. [Cases: Internal Revenue ©3626. C.J.S. 


. Internal Revenue §§ 17-18.] — attribute, vb. — attrib- 


utive, adj. 


attribution right. Copyright. A person's right to be 
credited as work's author, 1 have a name 
appear in connection with a work, or to forbid the 
use of one’s name in connection with a work that the 
person did not create. @ Attribution rights constitute 
one aspect of the moral rights recognized primarily 
in civil-law countries. Under the Visual Artists Rights 
Act of 1990, the creators of a very limited class of 
works — called works of visual art —- have certain 
statutory attribution rights. 17 USCA § LO6A. Under 
the Berne Convention Implementation Act, attribu- 
tion rights afforded foreign copyright owners may 
be enforceable in the U.S. — termed rights of 
attribution; paternity; maternity. Cf. inrecriTy RIGHT; 
moraL pict. (Cases: Copyrights and Intellectual 
Property @>36. C.J.S. Copyrights and Intellectual Prop- 
erty §§ 10, 40-41, 97.] 


att’y. abbr. ATTORNEY. 
ATVEF. abbr. ADVANCED TELEVISION ENHANCEMENT FORUM. 


at will. Subject to one's discretion: as one wishes or 
chooses; esp. (of a legal relationship), able to be 
terminated or discharged by either party without 
cause <employment at will>. 


at-will employment. See employment at will under EM- 
PLOYMENT. ; 


at-will tenancy. See tenancy at will under TENANCY. 


Atwood doctrine. The principle that, to the extent an 
ERIS; plan and its summary-plan description con- 
flict regarding the circumstances under which bene- 
fits may be denied, the summary-plan description 
controls. Atwood v. Newmont Gold Co., 45 F.3d 1817 
(9th Cir. 1995); 29 USCA § 1022. See summary-PLAN 
DESCRIFTION. [Cases: Pensions 47. C.J.S. Pensions 
and Retirement Plans and Benefits §§ 31-33.] 


au besoin (oh ba-zwan). [French “in case of need"] A 
designation in a bill of exchange stating who is 
responsible for payment if the drawee fails or refuses 
to pay..@ Au besoin is } na of the phrase au besoin, chez 
Messrs. Garnier et DuCloux (meaning “in case of need, 
apply to Messrs. Garnier and DuCloux”). 


A.U.C. abbr. AB URBE CONDITA. 


auction, n. A sale of property to the highest bidder. @ 
Under the UCC, a sale at auction is complete when 
the auctioneer so announces in a customary manner, 
as by pounding a hammer. UCC § 2-328. — Also 
termed auction sale. (Cases: Auctions and Auctioneers 
=): CJ.S. Auctions and Auctioneers § 3.] — auction, 
ub. 


auctioneer 


auction without reserve. An auction in which the 
property will be sold to the highest bidder, no 
minimum price will limit bidding, the owner may 
not withdraw property after the first bid is re- 
ceived, the owner may not reject any bids, and the 
owner may not nullify the bidding by outbidding 
all other bidders. ® In an auction without reserve, 
the owner essentially becomes an offeror, and each 
successively higher bid creates a contingent con- 
tract, the highest bid creating an enforceable 
agreement. — Also termed absolule auction. See 
WITHOUT RESERVE. [Cases: Auctions and Auctioneers 
@7. C.J.S. Auctions and Auctioneers §§ 2, 8-17.) 


auction with reserve. An auction in which the 
property will not be sold unless the highest bid 
exceeds a minimum’ price. See WITH RESERVE. 
(Cases: Auctions and Auctioneers 7. C.J.S. Auc- 
tions and Auctioneers §8§ 2, 8-17.] 


Dutch auction. 1. An auction in which property is 
initially offered at an excessive price that is gradu- 
ally lowered until the property is sold. 2, An 
auction in which several identical items are offered 
simultaneously, one to a bidder, and sold to the 
highest bidders for the amount of the lowest win- 
ning bid. 3. Securities. A method of tendering stock 
shares whereby a corporation provides a price 
range, shareholders indicate how many shares 
they will sell and at what price, and the corpora- 
tion buys however many shares it wants at the 
lowest prices offered. — Also termed Dutch-auction 
tender method. (Cases: Auctions and Auctioneers 
7. C.J.S. Auctions and Auctioneers §§ 2, 8-17.) 4. 
Securities. An auction of securities, usu. other than 
stock, in which a security's price is gradually low- 
ered until it meets an acceptable bid and is sold. 5. 
Securities. An auction of a new issue of stock in 
which there is a stated minimum price per share. 
but bidders may offer a higher price for any 
number of shares until the highest price offered 
becomes the final price at which all the shares 
issued will be sold. — Also termed (in sense 4) offer 
Sor sale by tender. 


knock-out auction. An auction at which two or 
more bidders have agreed in advance not to bid 
against one another. @ At common law, knock-out 
auctions were not forbidden, on grounds that a 

erson could not be constrained to make an offer. 

ut most jurisdictions now have statutes that (1) 
forbid dealers (those who buy at auctions with the 
intention of reselling to others) from giving or 
offering an inducement to abstain from bidding at 
an auction, and (2) penalize the person who seeks 
such an inducement from a dealer. 


auctioneer, n. A person legally authorized to sell 
goods or lands of other persons at public auction for 
a commission or fee. @ The auctioneer is the proper- 
ty owner's agent up to the moment when a purchas- 
er’s bid is accepted, when the auctioneer becomes 
the purchaser's agent. — Formerly also termed ven- 

. due master. [Cases: Auctions and Auctioneers €=3. 
C.J.S. Auctions and Auctioneers §§ 2-3.) 


auction market. See MARKET. 
auction sale. See AUCTION. 
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auctor (ahk-tor), 2. [Latin “author’] 1. The source of a 
right or title, such as a grantor; AUTHOR (2). 2. A 
principal. - 

auctore praetore (awk-tor-ee pree-tor-ee). {Latin} 1. 
Reman law, On the authority of the praetor. 2. Scots 
law. With the sanction of a judge. 


aucior in rem suam (awk-tor in rem s[y]oo-am). [Latin] 
Hist. One who acts on one’s own behalf; a principal 
in one’s ewn affairs. 


auctoritate judicis (awk-tor-a-tay-tee joo-di-sis). [Latin] 
Hist. By judicial authority. 


audience, n. A hearing before judges. See RIGHT OF Av- 
DIENCE. 


audience test. Copyright. A judicial analysis used to 
determine whether the lay observer or an ordinary, 
reasonable audience would conclude that the pro- 
tectable expression in a copyrighted work is substan- 
tially similar to the expression in the accused 
work. — Also termed ordinary-observer test; ordinary- 
lay-observer test. [Cases: Copyrights and Intellectual 
Property €53(1).] 


Audio Home Recording Act. Copyright. A 1992 federal 
law designed to prevent copyright-inf,ingement suits 
based on the manufacture, importation, distribution, 
or sale of digital-audio technology. © Manufacturers 
of digital recording devices must pay royalties on 
sales of the devices and related media, and build 
security mechanisms into eacn device. The security 
mechanisms allow the owner of a digital-recording 
device to make a copy from the original medium, 
but not to make a copy from the copy. 17 USCA 
§§ 1001-1010. — Abbr. AHRA. [Cases: Copyrights 
and Intellectual Property €°67.2. C.J.S. Copyrights 
and Intellectual Property § 58.) 


audiovisual work. See work (2). 


audit, n. A formal examination of an individual's or 
organization's accounting records, financial situation, 
or compliance with some other set of standards. See 
GENERALLY ACCEPTED AUDITING STANDARDS. — audit, 
ub. — auditor, n. 


audit of return. See tax audit. 


compliance audit. An audit conducted by a regula- 
tory agency, an organization, or a third party to 
assess compliance with one or more sets of laws - 
and regulations. 


e audit. An IRS audit-of a taxpayer's 
return conducted by mail or telephone. [Cases: 
Internal Revenue 4443. C.J.S. Internal Revenue 
§§ 616, 618.) 


desk audit. A review of a civil-service position to 
determine whether its duties and responsibilities 
fit the prescribed job classification and pay scale. 
[Cases: Officers and Public Employees @11.8. 
C.J.S. Officers and Public Employees §§ 74, 77.) 


double audit. An audit of the same subject per- 
formed separately by two independent auditors. 


environmental audit. A company’s voluntary self- 
audit to evaluate its environmental-management 
programs and to determine whether it is in com- 
pliance with environmental regulations. 
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event-driven audit. An audit that focuses on partic- 
ular transactions or activities that may raise signifi- 
cant legal issues. © Unlike routine periodic audits, 
an event-driven audit can focus substantial audit- 
ing resources on analyzing a particular event. 


field audit. An IRS audit conducted at the taxpay- 
er's business premises or lawyer's offices. [Cases: 
Internal Revenue ¢°4443. C.J.S. Internal Revenue 
§§ 616, 618.) 


ind audit. An audit conducted by an out- 
side person or firm not connected with the person 
or organization being audited. 

internal audit. An audit performed by an organiza- 
tion’s personnel to ensure that internal proce- 


dures, operations, and accounting practices are in 


proper order. 


office audit. An IRS audit of a taxpayer's return 
conducted in the IRS agent's office. [Cases: Inter- 
nal Revenue ©4443. CJ.S. Internal Revenue 
§§ 616, 618.] 


periodic audit. An audit conducted at regular in- 
tervais to assess a company’s current condition. 


post audit. An audit of funds ea on a completed 
capital project, the purpose being to assess the 
efficiency with which the funds were spent and to 
compare expected cash-flow estimates with actual 
cash flows. 


tax audit. The review of a taxpayer's return by the 
IRS, including an examination of the taxpayer's 

ks, vouchers, and records supporting the re- 
turn. — Also termed audit of return. (Cases: Inter- 
nal Revenue €=4443. CJ.S. Internal Revenue 
§§ 616, 618.) 


transactional audit. An audit performed for due- 
diligence purposes to determine whether there are 
potentially significant problems with a transaction. 
© Transactional audits are often conducted in real- 
property transactions to identify any environmen- 
tal problems. In that context, the audit is some- 
times called a site assessment. a 


audita querela (aw-di-ta kwa-ree-le). [Law Latin “the 
complaint having been heard} A writ available to a 
judgment debtor who seeks a rehearing of a matter 
on grounds of newly discovered evidence or newl 
area legal defenses. (Cases: Audita Querela ¢1. 
C.J.S. Audita Querela § 2.} 


to 
sesiled Ee nueieedh tn Gatonsen stuns ort treorta 
conn his case had arisen since the judgment. Its 


was on equitable, rather than common law 
Peineptees: 0: Corzcey ngten Legal iaekiny 103 fed et. 
“Audita querela is distinguished from coram nobis in that 
coram nobis attacks the judgment itself, whereas audita 
querela may be directed agalnst the enforcement, or further 
pep acincke ea iG Aimee eo ateh 
oe ." 7A C..8. Audita Querela § 2, at 901 


audit committee. See COMMITTEE. 


audit letter. A written request for an attorney, banker, 
or someone else to give financial auditors informa- 
tion about a person or entity being audited, includ- 


aural acquisition 


ing information about pending or threatened litiga- 
tion. @ The recipient of an audit letter usu. sends the 
response (called an audit-letter response) directly to the 
financial auditors. See aupir RESPONSE. [Cases: Attor- 
ney and Client €°106, 112. C.J.S. Attorney and Client 
§§ 234, 255, 258-260.) 


audit-letter response. See AUDIT RESPONSE. 
audit of return. See tax audit under auprr. 
audit opinion. See OPINION (2). 


auditor. A person or firm, usu. an accountant or an 
accounting firm, that formally examines an individu- 
al's or entity's financial records or status. 


county auditor. An official who examines a county's 
accounts and financial records. 


state auditor. The appointed or. elected official 
ax pier ac for overseeing state. fiscal transactions 
and auditing state-agency accounts. See aupiT. 
[Cases: States 76. C.].S. States § 229.] 


audit privilege. In an intellectual-property liccnse 
agreement, the right of the licensor to inspect the 
licensee's books and records. — Also termed uudit 


rights 


audit report. An outside auditor's written statement, 
usu. accompanying a company’s financial statement, 
expressing the auditor's opinion of the accuracy of 
the company’s financial condition as set forth in the 
financial statement. 


audit mse. A letter that an attorney provides to a 
client's financial auditors, usu. at the client's request, 
regarding matters such as pending or threatened 
litigation. @ Audit respouses should comnaty with the 
American Bar Assuciation’s Statement of Policy Re- 

rding Lawyer's Responses to Auditors’ a 
or Information, published in December 1975. — 
Also termed audit-letter response. See AUDIT LETTER. 


audit rights. See AUUIT PRIVILEGE. 


audit trail. The chain of evidence connecting account 
balances to original transactions and calculations. 


augmented estate. See ESTATE (3). 


aula regis (aw-le ree-jis). [Latin “king's hall”] Hist. See 
CU2!4 REGIS. 


Aunt Jemima doctrine. Trademarks. The principle that 
a trademark is protected not only from use on a 
directly competing product, but also from use on a 
product so closely related in the marketplace that 
consumers would be confused into thinking that the 

roducts came from a single source. Aunt Jemima 
ills Co. v. Rigney & Co., 247 F. 407 (2d Cir. 1917); 
15 USCA § 1114. @ In the namesake case, the name 
used on pancake flour was later used on syrup. The 
issue was not whether a competitor was trying to 
pass off goods, but whether it was fair to let the 
name's second user jeopardize the goodwill built up 
by the first user. See complementary Goons. (Cases: 
rade Regulation €339, 341. C.J.S. Trade-Marks, 
Trade-Names, and Unfair Competition §§ 81, 84, 86.] 
aural acquisition. Criminal law. Under the Federal 
Wiretapping Act, hearing or tape-recording a com- 
munication, as opposed to tracing its origin or desti- 
nation. 18 USCA i 2510(4). [Cases: Telecommunica- 


AUSA 


tions 494. C.J.S. Telegraphs, Telephones, Radio, and 
Television §§ 247-249, 254, 264-265.] 


AUSA. abbr. See Assistant United States Atlorney under 
UNITED STATES ATTORNEY. 


Australian ballot. See Bar.or (4). 


authentic act. Civil law. 1. A writing signed before a 
spire Speke or other public officer. (Cases: Ac- 
knowledgment 1. C.].S. Acknowledgments §§ 2-4.] 
2. A certified copy of a writing. (Cases: Evidence 
9343. C.].S. Evidence §§ 887-888.) 


authenticate, vb. 1. To prove the genuineness of (a 
thing). (Cases: Criminal Law €=444; Evidence 
366-381.] 2. To render authoritative or authentic, 
as by attestation or other legal formality. See UCC 
§ 9-102(a)(7). [Cases: Contracts €-37. C.J.S. Con- 
tracts § 79.) 


authentication, n. 1. Broadly, the act of proving that 
something (as a ducument) is true or genuine, esp. 
so that it may be admitted as evidence; the condition 
of being so proved <authentication of the handwrit- 
ing>. [Cases: Criminal Law @444; Evidence 
366-331.) 2. Specif., the assent to or adoption of a 
writing as one’s own. ; 


. “The concep? of authentication, although continually used 
@ courts without 


cunnection 
‘authentication’ is not only 
Introduction of most writings 
uction of various other soris of tangibles.” John W. 
Strong et al., McCormick on Evidence § 218, at 350 (Sth ed. 
1999) (italics in original). 
self-authentication. Authentication without extrin- 
sic evidence of truth or genuineness. © In federal 
courts, certain writings, such as notarized docu- 
ments and certified copies of public records, may 
be admitted into evidence by self-authentication. 
Fed. R. Evid. 902. [Cases: Criminal Law ¢>444; 
Evidence @366-381.] 


authentic interpretation. See INTERPRETATION. 


authenticum (aw-then-ta-kom). Roman & civil law. 1. 
original instrument. 2. (cap.) A Latin version of 
184 Novels promulgated by Justinian mostly in 
Greek between ap. 535 and 556. — Also termed 
Authenticae. : 
author. 1. ight. The person who creates an ex- 
pressive work, or the person or business that hires 
another to create an expressive work. @ In copyright 
law, “author” applies to a broad range of occupa- 
tions, aed writers, artists, programmers, chore- 
ographers, and translators. [Cases: Copyrights and 
Intellectual Property €41(1).] 2. One from whom a 
right or title derives in some way other than by 
descent. See auctor (1). 


authoritative precedent. See binding precedent under 
PRECEDENT. 


authority. 1. The right or permission to act legally on 
another's behalf; esp., the power of one person to 
affect another's legal relations by acts done in accor- 
‘dance with the other's manifestations of assent; the 
power delegated by a principal to an agent <author- 
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ity to sign the contract>. — Also termed power over 


ons. See aceNcy. [Cases: Principal and Agent 


0 
96. C.J.S. Agency §§ 148-149.] 


used in three senses, ped bla a on to avctsea 


rative oO 
power conferred upon the 
new legal relations without 


senses, In spite of the fact that ‘power of attomoy’ 
a document under seal.” Willam HR. Anson, 
the Law of Contract 508 n.1 {Arthur L. Corbin 
ed., 3d Am. ed. 1918). : 
actual authority. Authority that a principal inten- 
tionally confers on an agent or authority that the 
agent reasonably believes he or she has as a result 
of the agent's dealings «vith the principal. @ Actual 
authority can be either express or implied. — Also 
termed real authority. [Cases: Principal and Agent 
96, 99. C.J.S. Agency §§ 148-149, 153-164.] 
“Actual authority intenti 
pel Alen Bal ache , or by want of ordinary case, 
lows the agent to belleve . 
Code § 2316. 


apparent authority. Authority that a third party 
Se aahly believes an agent has, based cn the 
third party’s dealings with the principal, even 
though the principal did not confer or intend to 
confer the authority. ® Apparent authority can be 


created by law even when no actual authority has 
been conferred. — Also termed ustensible authority; 
authority by estoppel. (Cases: Principal and Agent 
99. CJ.S. Agency §§ 153-164.] 

‘ means that power is 
vested in the agent In the nce of tention Or hs 
principal that #t or even In spite 
that It exist. The operative this 
power to are acts of the principal K jared 


peel 
the action of the principal creating the ‘Ss 
Salle rowety = bd sopapet Bo 
owe me pont .8., non-existent). Willlam 
. Anson, Princ; oft Law of Contract 510 n.1 (Arthur 


authority or reasonably prudent man 
would the agent . Alan Appleman 
& ean Appleman, Sreicence Ooo tay on haus 8674 
authority coupled with an interest. Authority given 
to an agent for valuable consideration. @ This 
authority cannot be unilaterally terminated by the 
principal. [Cases: Principal and Agent @34. CJ § 
Agency §§ 114-119.] 


constructive a . Authority that is inferred 
because of an earlier grant of authority. 


apeiemiiin eee ee 
ee eee ee ee emcnae 
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express authority. Authority given to the agent by 
explicit agreement, either orally or in writing. — 
Also termed stipulated authority. (Cases: Principal 
and Agent 96. C.J.S. Agency §§ 148-149.) 


general authority. A general agent's authority, in- 
tended to apply to all matters arising in the course 
of business. 


implied authority. Authority intentionally given by 
the principal to the agent as a result of the princi- 
pal's conduct, such as the principal's earlier acqui- 
escence to the agent's actions. — Also termed 

esumptive authority. (Cases: Principal and Agent 
99, CJS. Agency §§ 153-164.) 

. Authority needed to carry out 
actual or apparent authority. @ For example, the 
actual authority to borrow money includes the 
incidental authority to sign commercial paper to 
bring about the loan. — Also termed inferred au- 
thority. [Cases: Principal and Agent €99. C.].S. 
Agency §§ 153-164.] 
inherent authority. Authority of an agent arising 
from the agency relationship. 
naked authority. Authority delegated solely for the 
principal's benefit, without giving any consider- 
ation to the agent. © This authority can be revoked 
by the principal at any time. 
ostensible authority. See apparent authority. 
presumptive authority. See implied authority. 
real authority. See actual authority. 
special authority. Authority limited to an individu- 
al transaction. 
stipulated uuthority. See express authority. 
supervisory authority. See SUPERVISORY AUTHORITY. 


2. Governmental power or jurisdiction <within the 
court's authority>. 3. A governmental agency or 
corporation that administers a public enterprise 
<transit pasrlnbe bs — Also termed public authority. 
[Cases: Municipal Corporations €=2. C.J.S. Munici- 
pal Corporations §§ 7-9.] ad 
constituted authority, (0 ) The legislative, ex- 
ecutive, and judicial ad lie olficially and 
pain governing a nation, people, municipali- 
ty, or other governmental unit; an authority prop- 
erly appointed or elected under organic law, such 
as a constitution or charter. 
examining authority. A self-regulatory organization 
registered with the Securnics aad eachenge Com- 
mission and vested with the authority to examine, 
inspect, and otherwise oversee the activities of a 
registered broker or dealer. 


4. A legal writing taken as definitive or decisive; 
esp., a judicial or administrative decision cited as a 
precedent <that case is good authority in Massa- 
chusetts>. @ The term includes not only the deci- 
sions of tribunals but also statutes, ordinances, and 
administrative rulings. [Cases: Courts €=88, C_j.S. 
Courts § 189; Trade-Marks, Trade-Names, and Unfair 
Competition § 187.] 


adverse authority. Authority that is unfavorable to 
an advocate’s position. @ Most ethical codes re- 


authorized stock 


quire counsel to disclose adverse authority in the 
controlling jurisdiction even if the opposing coun- 
sel has not cited it. 
imperative authority. Authority that is absolutely 
binding on a court. — Also termed binding authori. 
ly. CE. binding precedent under PRECEDENT. 
persuasive authority. Authority that carries some 
weight but is not binding on a court. 

st be weil to call attention to the fact that the word 


things, usual of pesueeve ee. Will 
i Ue a et Mang the Use of Law Books 12 od 


pees authority. Authority that issues directly 
rom a law-making body; legislation and the re- 
ports of litigated cases. 

secondary authority. Authority that explains the 
law but does not itself establish it, such as a trea- 
lise, annotation, or law-review article. 


5. A source, such as a statute, case, or treatise, cited 
in support of a legal argument <the brief’s table of 
authorities>. 


authority by estoppel. See apparent authority under av- 
THORITY (1). 


authorization clause. Patents. A Patent Act provision 
directing that if a person uses or manufactures 
somethin pretence y a valid U.S. patent, acts on 
behalf of the U.S. government, and acts with the 
government's authorization or consent, the U.S., not 
the person, is deemed the infringing user or manu- 
facturer. @ If an infringing act is done by a govern- 
ment contractor or 8 mtractor working for the 
U.S. and the act is covered by the authorization or 
consent clause, the patent owner's only recourse is a 
suit against the U.S. in the U.S..Claims Court for 
compensation. The authorization or consent clause is 
in the second paragraph of 28 USCA § 1498(a). — 
Also termed consent clause. (Cases: United States 
€97. C.J.S. United States §§ 184-186.) 


authorize, vb. 1. To give legal authority; to empower 
<he authorized the employee to act for him>. 2. To 
formally approve; to sanction <the city authorized 
the construction project>. — authorization, n. 

authorized capital. See nominal capital under Carrral.. 


authorized capital stock. See capital stock (1) under 
STOCK. 


authorized committee. See SPECIAL LITIGATION COMMIT- 
TEE. 


authorized shares. See capital stock (1) under stock. 
authorized stock. See capital stock (1) under stock. 


authorship 


authorship. See work of authorship under work (2). 


author’s right. Copyright. The m of protecting the 
moral and economic rights of the creator of a work, 
esp. in civil-law countries. — Also termed (in 
French) drei d'auteur; (in German) Urheberrecht; (in 
Italian) diritto d’ autore; (in Spanish) derecho de autor. 
“{O}n almost af , the traditions of 

ps . ciel eeatira fru are tm taco cine than thay we 


author’s share. Comme ht. An author's portion of royal- 
rire as determined by an agreement with the pub- 
isher. 


entagr? (aw-tok-ro-see), n. Government by one per- 
son with unlimited power and authority; unlimited 
monarchy. — autocratic (aw-te-krat-ik), adj. — au- 
tocrat (aw-te-krat), n. 
autograph, n. A person's own writing or signature; HO- 
Locrapu. Cf. ALLOGRAPH. : 
autolimitation, n. An authority's establishment of rules 
. that, in effect, limit the authority's own power. — 
autolimit, vb. 
“The theory of Jellinek (Allgemeine Staatsiehro far 
the writer fe ser. tn his 


understands lt, Is nat an 
: g pe toe afl ag 
&s It seeras, a finds itself 

wand establig Pules. These are the . This pro- 
cess calls ‘ * it is true that a body with 
thou! nutes do jute, tha it probably wil net 
but if doos not make — there Is no Rechtsstaat. But 


autolimitation is, as Professor sien vote ++. & contra- 
diction In terms. If the org tiegpth rhage sighed 
some superior power. But even accepting 
are no better off.” W.W. Buckland, Some Refloctons on 
Jurisprudence 24 (1945). 
Automated Bond System. The New York Stock Ex- 
change’s computerized network that enables sub- 
to electronically transmit quotations and ex- 
ecute orders for bond trades. — Abbr. ABS. 


Automated Patent System. A computerized database 
of patents, maintained by the U.S. Patent and 
Trademark Office database. — Abbr. APS. — Also 
termed automated patent search system. 

automated transaction. A contract formed or per- 
formed, in whole or in part, by electronic means or 
by electronic messages in which either party’s elec- 
tronic actions or messages establishing the contract 
are not intended to be reviewed in the ordi 
course by an individual. UCITA § 2-102(a)(7), 
102:10UC; UETA § 14. : F 


automatic-adjustment clause. A provision in a utility- 
rate schedule that allows a public utility to increase 
its-rates without a public hearing or state review, if 
certain operating costs, such as the price of fuel, 
increase. Federal E Regulatory Comm'n v. Missis- 
ippi, 456 U.S. 742, fos S.Ct. 2126 (1982). [Cases: 
ectricty @>11.3(4, 6); Public Utilities 128, 167. 
C.J.S. Electricity § 33; Public Utilities §§ 36, 44-46, 
48, 87, 96.) 


automatic-assignment doctrine. Trademarks. The rule 
that, absent evidence to the contrary, the sale of an 
entire business carries with it and transfers to the 
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purchaser any common-law marks used in that busi- 
ness without the need fer a written assignment. @ 
For marks registered under the Lanham Act or 
under some state re schemes, a written 
assignment is required to transfer an interest in a 
registered mark or in a pending application to regis- 
ter a mark. (Cases: Trade Regulation ©7102. C.J.S. 
Trade-Marks, Trade-Names, and Unfair Competition 
§§ 205, 207.) 


automatic disclosure. See DISCLOSURE (2). 

automatic perfection. See PERFECTION. 

automatic stay. See stay. 

automatic suspension, See automatic siay under STAY. 
automatic-transfer statute. Sec TRANSFER STATUTE. 


automatic wage-withholding. See attachment of wages 
under ATTACHMENT (1). 


automatism (aw-tom-9-tiz-em), 1. 1. Action or conduct 
occurring without will, pu » oF reasoned inten- 
tion, such as sleepwalking; behavior carried out in a 
state of unconsciousness or mental dissociation with- 
out full awareness. © Automatism may be asserted as 
a defense to negate the requisite mental state of 
voluntariness for commission of a crime. [Cases: 
Criminal Law 946. CjS. Criminal Law §§ 96-98, 
113.] 2. The state of a person who, though capable 
of action, is not conscious of his or her actions. — 
automaton, n. 


“How far is automatism a defence? It has been dafined as 


not amounting 2 
no act in the ja! gense took place at ail —- the plea is that 
volition or awareness.” George 
Whitecross Paton, A Textbook of Jurisprudence 315 (GW. 
Paton & David P. Derham eds., 4th ed. 1972). 
ambulatory automatism. Automatism that consists 
in irresponsible or purposeless wanderings. 
automobile exception. An exception to the warrant 
requirement in Fourth Amendment search-and-sei- 
zure law, holding that the police may, without a 
warrant, thoroughly search a movable vehicle for 
which the individual has a lessened ectation of 
privacy (such as a car or boat) if probable cause 
exists. @ For purposes of this doctrine, exigent cir- 
cumstances are presumed to exist. Once the right to 
conduct a warrantless search arises, the actual search 
may take place at a later time. Carroll .v.; United States, 
267 U.S. 132, 45 S.Ct. 280 (1925); .California v. 
Acevedo, 500 U.S. 565, 111 S.Ct. 1982.(1991). See 
exigent circumstances under circumstance. [Cases: 
Controlled Substances 114; Searches and Seizures 
60. C.J.S. Searches and Seizures § 79.) 


automobile exclusion. See EXCLUSION (3). 
automobile-guest statute. See GUEST STATUTE. 


automobile homicide. See vehicular homicide under 
HOMICIDE. 


automobile insurance. See INSURANCE. 


autonomic law (aw-ta-nom-ik). The type of enacted 
law that has its source in various forms of subor- 
dinate and restricted legislative authority possessed 
by private persons and bodies of persons. © Exam- 
ples are corporate bylaws, university regulations, 
and the rules of the International Monetary Fund. 
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autonomous tariff. See TARIFF (2). 


autonomy (aw-tahn-s-mee), 2. 1. The right of self- 
government. 2. A self-governing state. — autono- 
mous (aw-tahn-2-mas), adj. 

autonomy of the parties. See FREEDOM OF CONTRACT. 

autonomy privacy. See Privacy. 

autopsy (aw-top-see). 1. An examination of a dead 

y to determine the cause of death, esp. in a 

criminal investigation. — Also termed postmortem; 
necropsy. (Cases: Coroners €714. C.J.S. Coroners and 
Medical Examiners § 16.] 2. The evidence of one’s 
own senses. 


sc 8 ceconel ena of Deere Craemrneel. even ae 


dence oi his own senses. autopsy, or the evidence 
of ane's own senses, furnishes probabllity and 
indeed only perfect and ] of 

existence of any sensible fact.” egy gr BoE sah 


382 (1835) oted In John H. 
7 Mee Oo cy the Law of Etdonee 244 qa ). 
autoptic evidence (aw-top-tik). See demonstrative evi- 
dence under EVIDENCE. 


auteptic proference (proh-for-ants). The presentation 
of an item for inspection by the court. See demonstra- 
tive evi under evivence. [Cases: Criminal Law 
404.45; Evidence 188. CJ.S. Criminal Law 
§§ 854-855; Evidence §§ 789-791, 794, 796.] 


“Yet form of proof that may present difficutties in 
defining evidence ts what calls ‘autoptic profer- 
ence.’ barbarism, the 


, the teamed 
those few cases in which it is possible to bring before 
ury the material fact itself, rather than evidence of the fact.” 
Charles Alan Wright & Kenneth W. Graham Jr., Federal 
Practice and Procedure § 5163, at 33 (1978). 


autre action pendant (oh-tra ak-see-awn 
{Law French] Another action pending. @ 
was formerly used in pleas of abatement. 


autre droit (oh-tra drwah). (Law French] In right of 
another. @ This phrase describes the manner in 
which a trustee holds property for a beneficiary. 


autrefois (oh-tra-fwah or oh-tar-foyz). [Law French] 
On another occasion; formerly. «... 

autrefois acquit (2-kwit or a-kee). A plea in bar of 

arraignment that the defendant has been acquitted 

of the offense. — Alio termed former acquitial. See 

DOUBLE jeorarpy. (Cases: Criminal Law €°289-297; 

Say leo rdy € 100.1. CJ.S. Criminal Law 


ahn-dahzn). 
is-phrase 


ceptable generic name for both.” Glanvill Williams, Text 
if o 
book of Chiminal Law 24 (1878). 

autrefois attaint (e-taynt). Hist. A plea in bar that 
the defendant has already been attainted for one 
ony and therefore cannot be prosecuted for 
another. 


autrefois convict. A Es in bar of arraignment that 
the defendant has been convicted of the offense. 


average 


See pousLe jeorarpy. [Cases: Criminal Law 
289-297; Double Jeopardy 105. CJ.S. Crimi- 
nal Law §§ 240, 381-383.] 


autre vie (oh-tra vee). [Law French) Another's life. See 
PUR AUTRE VIE; VIE. 


auxiliary (awg-zil-ya-ree), adj. 1. Aiding or support- 
ing. 2. Subsidiary. 
auxiliary covenant. See COVENANT (1). 


auxiliary jurisdiction. See assistant jurisdiction under 
JURISDICTION. 


auxiliator (awg-zil-ee-ay-tor), n. [Latin] Hist. A helper; 
an assistant. 

auxilium (awg-zil-ee-om), n. [Latin] Hist. Aid; esp., 
compulsory aid such as a tax or tribute to be paid by 
a vassal to a lord as an incident of the tenure by 
knight's service. 

auxilium ad filium militem F ipso et filiam mari- 
tandam (awg-zil-ce-om ad fil-ee-om mil-o-tem fay- 
shee-en-dam et fil-ee-am mar-a-tan-dem), x. [Law 
Latin) Hist. A writ ordering 2 sheriff to levy a tax 
toward the knighting of a son and the marrying of a 
daughter of tenants im capite of the Crown. 


auxilium curiae (awg-zil-ee-am kyoor-ee-1 or kyoor-ee- 
ee). (Latin) Hist. A court order summoning a party 
to appear and assist a party already before the court. 

auxilium regis (awg-zil-ee-om ree-jis), n. [Latin] Hist. 
The Crown's tax fevied for royal use and public 
service, such as a tax granted by Parliament. - 


auxilium vice comiti (awg-zil-ee-am vi-see kom-a-t1), 7. 
[Latin] Hist. An ancient tax paid to sheriffs. 


avail, n. 1. Use or advantage <of lite or no avail>. 2. 
(pl.) Profits or proceeds, esp. from a sale of property 
<the avails of the trust fund>. 


available, adj. Legally valid <available claims> <avail- 
able defenses>. 

available for work, adj. (Of a person) ready, willing. 
and able to accept temporary or permanent employ- 
ment when offered. 


availment, n. The act of making use or taking advan- 
tage of something for oneself <availment of the 
benefits of public office>. — avail, vb. 


avail of marriage. See VALOR MARITAGIL. 


aver (o-var), vb. To assert positively,'esp. in a plead- 
ing; to allege. . 


average, n. 1. A single value that represents a broad 
sample of subjects; esp., in mathematics, the mean, 
median, or mode of a series. 2. The ordinary or 
typical level; the norm. 3. Maritime law. Accidental 
partial loss or damage to an insured ship or its cargo 
during a voyage. [Cases: Shipping 186-202. C.J.S. 
Shipping §§ 458-470.) — average, vb. & adj. 


extraordinary » A contribution by all the 
parties concerned in a commercial voyage — 
whether for vessel or cargo — toward a loss sus- 
tained by some of the parties in interest for the 
benefit of all. 

average. Average resulting from an inten- 


tional partial sacrifice of ship or cargo to avoid 
total loss. @ The liability is shared by all parties 


average bond 


who had an interest in the voyage. — Abbr. GA. — 
Also termed gross average; general-average contribu- 
tion. (Cases: Shipping ©°186-202. C.].S. Shipping 
§§ 458-470.) 
“[G]eneral average refers to certain extraord! 
la oF incurred 


ncurr 
the entire voyage. In such a case the 
loss confers a common benefit on all the parties to the 
i venture. As a result the party suffering the loss has 
Pa ang from contract or tort — to claim contribution 
rom 


lent vintage, be traced 
uity.”” Thomas Scooter Admiralty and one Lay 
§ 16-1, at 522-23 (1987). 

i average. Average resulting from an acci- 
dental partial loss or damage. ® Any average that 
is not general is termed particular. The liability is 
borne solely by the person who suffered the 
loss. — Also termed simple average; partial average; 
petty average. 


4. Hist. A service, esp. one of carriage, due from a 
feudal tenant to a lord. @ The average is mentioned 
in the Domesday Book, but the exact nature of the 
service is unclear. Based on etymological studies, 
some authorities believe the term referred to the 


performance of work with or by beasts of burden._ 
But because the term’s origin is unclear, this theory’ 


is not universally accepted. 
average bond. See BONp (2). 
average cost. See Cost (1). 
average daily balance. See DAILY BALANCE. 
average gross sales. See SALE. 
average tax rate. See TAX RATE. 


average variable cost. The average cost per unit of 
output, arrived at by dividing the total cost (fixcd 
cost and variable cost) by output. See cost 1). Cf. 
LONG-RUN INCREMENTAL COST. 


averaging down. An investment, strategy in which 
shares in the same company are-purchased at succes- 
sively lower prices to achieve a lower average cost 
than the first purchase. . 


averaging up. An investment strategy in a rising mar- 
ket in which equal numbers of shares are purchased 
at successively higher prices to reduce the imvest- 
ment’s average cost basis. @® For example, if an 
investor buys an equal number of shares at $10, $13, 
$15, and $18, the average cost per share is $14. 


averment (e-ver-ment), n. A positive declaration or 
affirmation of fact; esp., an assertion or allegation in 
a pleading <the plaintiff's averment that the defen- 
dant ranared light>. Cf. asseveraTe. 


immaterial averment. An averment that alleges 

something in needless detail; a statement that goes 

far beyond what is in issue. @ This type of aver- 

ment may be ordered struck from the pleading. 

[Cases: Federal Civil Procedure €=652, 1125; 

Penne @>22, 364. C.J.S. Pleading §§ 75-77, 668, 
3.) 
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negative averment. An averment that is negative in 
forns but affirmative in substance and that must be 
proved by the alleging party. @ An example is the 
statement “she was not old enough to enter into 
the contract," which is more than just a simple 
denial. Cf. traverse. (Cases: Pleading 08, 
119-123. CJ.S. Pleading §§ 160-161, 186-187, 
189-190.] 


averment of notice. A statement in a pleading that 
someone else has been properly notified about some 
fact. See Norice. 


aviation easement. See avigational easement under EASE. 
MENT. 


aviation insurance. See INSURANCE. 
avigational easement. See EASEMENT. 


avigation easement. See avigational easement under 
EASEMENT . 


a vinculo matrimonii (ay ving-kya-loh ma-tra-moh- 
nee-1). [Latin] From the bond of matrimony. — 
Often shortened to a vinculo. See divorce a winculo 
matrimontt under DIVORCE. 


avizandum (av-i-zan-dain). (law Latin] Scots law. Delib- 
eration; advisement. © The judge is said later to 
“advise” the case — that is, to give an opinion. 
“To make a ith a process, 
tt from the SEH coun to to Srieaie conaitesation os tre 
Bell, Ball's Dictionary and of the Law 
ors 82 (George Watson ed., 7th ed. 1890). 
avoid, vb. To render void <because the restrictive 
covenant was overbroad, the court avoided it>. © 
Because this legal use of avoid can be easily confused 
with the ordinary sense of the word, the verb fo uaid 
is preferable. 


avoidable, adj. 1. Not inevitable; subject to prevention 

<an avoidable accident>. 
practically avoidable. (Of harm) capable of being 
eliminated in whole or cobstantal: part without 
the incurrence of prohibitive expense or hard- 
ship. 

2. nag athe of being refrained from <avoidable hab- 

its>. 3. Voidable. 


avoidable-consequences doctrine. See MITIGATION-OF- 
DAMAGES DOCTRINE. | 


avoidable cost. See cost (1). 


avoidance, n. 1. The act of evading or escaping 
“avoidance of tax liability>. See Tax AVOIDANCE. 2. 
The act of refraining from (something) <avoidance 
of an argument>. 3. RESCISSION (1). 4. VOIDANCE. 5. AN- 
NULMENT (1) <avoidance of the agreement>. 6. CON. 
FESSION AND AVOIDANCE <the defendant filed an avoid- 
ance in an attempt to avert liability>. — avoid, vb. 


avoiding power. See power (5). 


avoision (8-voy-zhan), n. An ambiguous act that falls 
between legal avoidance and illegal evasion of the 
law. © The term, coined by Arthur Seldon, an econo- 
mist, is a blend of evasion and avoidance. Avoision usu. 
refers to financial acts that are not clearly legal tax 
avoidance or -illegal tax evasion, but it sometimes 
appears in other contexts. 


z 
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same 
done by committing blackmail, yet her conduct 
is not criminal Richard A. Posner, “The inumoralist.” New 
Republic, July 15, 1896, at 38. 
avoucher (e-vow-chor). Hist. A tenant's calling upon a 
warrantor of tide to the land to help the tenant 
defend the title. 


avoutry. See ADULTERY. ; ; 


avowal (9-vow-al), rn. 1. An open declaration. 2. OFFER 
OF PROOF. — avow, vb. 


avowant (9-vow-ant), n. A person who makes avowry 
in an action of replevin. 

avowee. See ADVOCATUS. 

avowry (a-vow-ree), n. Common-law pleading. An ac- 
knowledgment — in an answer to a replevin ac- 
tion — that one has taken property, and a justifica- 
tion for that taking <the defendant's avowry was 
based on all amage to the property by the 
plaintiff>. Cf. cocnizaxce t. [Cases: Replevin 
€64.] — avow, vb. 

avowter. Hist. An adulterer. @ The crime was called 
avowtry. — Also spelled udvoulerer; avowlerer, avouter; 
advowter. 

avowtry. See ADULTERY. ¢ 

avulsion (a-vol-shen), n. 1. A forcible detachment or 
separation. 2. A sudden removal of land caused by 
change in a river's course or by flood. @ Land 
removed by avulsion remains the property of the 


ayle 


original owner. Cf. ALLUVION; ACCRETION (Dj DELIC- 
TION; EROSION. 3. A tearing away of a body part 
surgically or accidentally. (Cases: Navigable Waters 
@=45; Waters and Water Courses 94. C.J.S. Nari- 
gable Waters §§ 100, 111; Waters §§ 176, 183.) — 
avulse, wb. 


avunculus (9-vangk-ye-las), n. [Latin] Roman & civil 
law. A maternal uncle; one’s mother's brother. 


avunculus maximus (mak-so-mas). See ABAVUNCULUS. 


auvus (av-as or ay-vas), n. [Latin] Roman & civil law. A 
grandfather. 


award, n. A final judgment or decision, esp. one by an 
arbitrator or by a jury assessing damages. — Also 
termed arbitrament. 

award, vb. To grant by formal process or by judicial 
decree <the company awarded the contract to the 
low bidder> <the jury awarded punitive damages>. 

award in interference. See PRIORITY AWARD. 

away-going crops. See crops. 

AWOL. abbr. Absent without leave; missing without 
notice or permission. (Cases: Armed Services €=36; 
Military Justice ¢°667. CJS. Armed Services 
8§ 153-155, 157; Military Justice §§ 2, 4-11, 18, 57.) 

axiom (ak-sce-am), x An established principle that is 
universally accepted within a given framework of 
reasoning or thinking <“innocent unt! proven 

ilty” is an age-old axiom of criminal law>, — 
axiomatic (ak-see-o-mat-ik), adj. 

ayant cause (ay-ant). Civil law. 1. One to whom a right 
has been assigned by will, gift, sale, or exchange; an 
assignee. 2. One who has a “cause” or standing in 
one’s own right. 


aye (1), 2. Parliamentary law. An affirmative vote. 
ayel (ay-al). See AleL. 
ayle (ayl). See ale... 


B 


B. abbr. Baron (a). 

B2B. abbr. nustnyss-TO-pUsINESS <a B2B transaction>. 
B2C. abbr. BusINESS-rO-CONSUMER <a B2C transaction>. 
BA. abbr. See banker's acceptance under ACCEYTANCE (4). 


baby act, pleading the. Slang. The act of asserting a 
person's infancy as a defense to a contract claim. 


baby-bartering. See saBy-SELLING. 
baby bond. See sunn 19). 
baby-brokering. See Bany-SELLING. 


Doe. A generic pseudonym for a very young 
child involved in litigation, esp. in the context of 
being provided with medical care. © Today a gender 
designation is often added: Baby Girl Doe or ma) Boy 
Doe. The generic term is used to shield the child's 
identity. : 

Baby FTC Act. A state statute that, like the Federal 
Trade Commission Act, outlaws deceptive and unfair 
trade practices. 


Baby Moses law. See SAFE-HAVEN LAW. 


baby-selling. The exchange of money or something 
else of value for a child. © All states have prohibi- 
tions against baby-selling. It is not considered baby- 
selling for prospective adoptive parents to pay mon- 
ey to a birth mother for pregnancy-related ex- 
penses. — Also termed baby-brokering; baby-bartering. 


baby-snatching. See child-kidnapping under KIDNAPPING. 
BAC. abbr. BLOOD ALCOHOL CONTENT. 


bachelor. 1. An unmarried man. 2. The usual title of 
the first degree that is conferred on a university 
graduate. 3. English law. A member of one of the 
orders of chivalry, such as the Order of the Bath. — 
Also termed (in sense 3) knight bachelor. 


bachelor oflaws.Seeirs. - 5 


back, vb. 1. To indorse; to sign the back of an instru- 
ment. 2. To sign so as to show acceptance or approv- 
al. 3. To sign so as to indicate financial responsibility 
for. 4. Hist. (Of a magistrate) to sign a warrant issued 
in one county to permit its execution in the signing 
magistrate’s county. 


“{Although] the warrant of the judge of the Court of King's 
Bench eneieis one: avs wicleoaiee ... that of a justice of 


warrant! no . was at sanc- 
tioned by Statute 23 Geo. 2. c. 26. 8. 2, and 24 Geo. 2. 
c. §5." 1 Joseph Chitty, A Practical Treatise an the Criminal 
Law 45 (2d ed. 1826). 


backadation. See BACKWARDATION. 
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backberend (bak-ber-and). [Old English) Hist. 1. The 
bearing of stolen goods upon the back or about the 
erson. @ Backberend is sometimes modernized to 
ackbearing. 2. A person caught carrying stolen 
goods. — Also spelled bacberende, backberinde. Cf. HAN. 
DIABEND. 


“Backberinde the Back, or about 
eta eant ew were ec 
apparent, which the Civillans call Furtum manifastum...." 
Giles Jaceb, A New Law-Dictionary (6th ed. 1762). 
back-carry, n. Hist. The crime of carrying, on one's 
back, unlawfully killed game. 


backdate, vb. 1. To put a date earlier than the actual 
date on (something, as an instrument). © Under 
UCC § 3-113(a), backdating does nor affect an in- 
strument’'s negotiability. Cf posrnate. 2. To make 
(something) retroactively valid. 


back door to Berne. Copyright. A U.S. copyright own- 
er's simultaneous publication of the copyrighted 
work in both the U.S. and Berne Convention coun- 
tries in order to obtain Berne Convention protec- 
tion. @ This backdoor method was used before 1989, 
when the U.S. became a member of the Berne 
Convention. (Cases: Copyrights and Intellectual 
Property 34. C.J.S. Copyrights and Intellectual Prop- 
erty §8§ 21, 92.] 


back-end load. See load fund under MUTUAL FUND. 


background of the invention. Patezts. In a U.S. patent 

appraon and any resulting patent, the section that 

identifies the field of art to which the invention 
pertains, summarizes the state of the art, and de- 
scribes the fergie solved by the invention. © The 
Background of the Invention section usu. includes 
two subsections: “Field of the Invention” and “De- 
scription of the Related Art.” A mistaken inclusion in 
this section of a reference that postdates the date of 
invention may be construed as an admission. [Cases: 
Patents €=99. C.J.S. Patents § 139.] 


backhaul allowance. See ALLOWANCE (1)... 


backing. Endorsement, esp. of a warrant by a magis- 
trate, See BACK (@). 


back-in right..Oil & gas. A reversionary interest in an 
oil-and-gas lease entitling an assignor to a share of 
the working interest after the assignee has recovered 
specified costs from production. 


back lands. Generally, lands lying away from — not 
next to — a highway or a watercourse. 

backpay award. A judicial or quasi-judicial body's de- 
cision that an employee or ex-employee is entitled to 
accrued but uncollected wages or benefits. — Some- 
times shortened to backpay. 
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backspread. Securities. In arbitrage, a less than normal 
price difference in the price of a currency or com- 
modity. See ARBITRAGE; SPREAD (3). 


back taxes. Taxes that, though assessed for a previous 
year or years, remain due and unpaid. 


back-title letter. A letter from a title insurer advising 
an attorney of the condition of title to land as of a 
certain date. @ With this information, the attorney 
can begin examining the title from that date for- 
ward. 


back-to-back loan. See LOAN. 


back-to-work. ent. A contract between a union 
and an employer covering the terms under which 
the employees will return to work after a strike. 


backwardation. Securilies. A fee paid by the seller of 
securities so that the buyer will allow delivery after 
their original delivery date. — Also termed backada- 
tion; inverted market. 


backward integration. See INTEGRATION (6). 
tackwater. See WATER. 


baculus (bak-yo-les or bak-a-les). Hist. A rod or staff 
used to symbolize the conveyance of unimproved 
land. See Livery OF SEISIN. See FESTUCA. 


bad, adj. Invalid cr void; legally unsound <bad ser- 
vice of process> <bad law>. 


bad-boy disqualification. Securities. An issuer's disqual- 
ification from certain SEC-registration exemptions as 
a result of the issuer’s securities-law violations. 


bad-boy provision. Securities. A statutory or regulatory 
clause in a blue-sky law stating that certain persons, 
because of their past conduct, are not entitled to any 
type of exemption from di aay their securities. © 
Such clauses typically prohibit issuers, officers, di- 
rectors, control persons, or broker-dealers from be- 
ing involved in a limited offering if they have been 
the subject of an adverse proceeding concerning 
securities, commodities, or postal fraud. 


bad character. A person's predilection toward evil. © 
In limited circumstances, proof of bad character may 
be introduced into evidence to discredit a witness. 
Fed. R. Evid. 608, 609. See character evi under 
EVIDENCE. : 

bad check. See cHeck. 

bad-conduct discharge. See nISCHARGE (8). 

bad debt. See pest. 


bad-debt loss ratio. The ratio of uncollectible debt to a 
business's total receivables. 


bad-debt reserve. See RESERVE. 


bad faith, n. 1. Dishonesty of belief or purpose <the 
lawyer filed the pleading in bad faith>. — Also 


termed mala fides (mal-o fi-deez). 

“A complete catalogue of types of bad iaith is impossible, 
but the following are those which have “ 
recognized in judicial decisions: evasicn of the spirit of the 
peters eee Co cmcenice Gna sachin cm. wibe serie) 
of imperfect rmance, abuse of a power to 
oe ™ fostatoment (Sovea) of the 
tracts emt. d (1979). 


bad-man theory 


2. Insurance. An insurance company’s unreasonable 
and unfounded (though not necessarily fraudulent) 
refusal to provide coverage in violation of the duties 
of good faith and fair dealing owed to an insured. © 
Bad faith often involves an insurer's failure to pay 
the insured’s claim or a claim brought by a third 

arty. 3. Insurance. An insured’s claim against an 
Insurance company for an unreasonable and un- 
founded refusal to provide coverage. Cf. coop 
FarTH. (Cases: Insurance €-3335, 3379. C.J.S. Insur- 
ance §§ 1164, 1576-1577.] — bad-faith, adj. 


bad-faith enforcement. Patents. 1. The filing of an 
infringement action by a patentee who knows that 
the accused product or process does not infringe or 
that the patent is invalid or unenforceable. 2. In an 
infringement action, a counterclaim alleging that at 
the time of filing suit, the patentee knew that the 
accused product or process does not infringe or that 
the patent is invalid or unenforceable. @ A counter- 
claim for bad-faith enforcement arises under § 2 of 
the Sherman Act and under the common law of 
unfair competition. Cf. pATENT-MISUSE DOCTRINE. 


bad-faith filing, n. Bankrupicy. The act of submitting a 
bankruptcy petition that is inconsistent with the pur- 
of the Bankruptcy Code or is an abuse of the 
Pankrup system (that is, by not being filed in 
good faith). @ A court may dismiss a bankruptcy case 
if it finds that the petition was filed in bad faith. 


badge of fraud. A circumstance generally considered 
by courts as an indicator that a party to a transaction 
intended to hinder or defraud the other party, such 
as a transfer in anticipation of litigation, a transac- 
tion outside the usual course of business, or a false 
statement. See Fraup. [Cases: Fraud 3; Fraudulent 
Conveyances €13-15.] 


badge of slavery. 1. Strictly, a legal disability suffered 
by a slave, such as the inability to vote or to own 
property. 2. Broadly, any act of racial discrimina- 


tion — public or private — that Con can pro- 
hibit under the sth Amendment. [Cases: Constitu- 
tional Law @83(2). CJ.S. ituti Lau 
§§ 482-486.] 


begper game. A scheme to extort. money or some 
er benefit by arranging to catch someone in a 
compromising position and then- threatening to 


make that person’s behavior public: 
“The ° game’ is a blackmailing trick, usually in the 
foam ob erticine a tsan td ¢ connontane position with a 
woman whose real or husband comes upon the 
saute” Rollin M Forking & Ronald N. Boyes Gominat 
Law 451 (3d ed. 1882). : 


bad-man theory. The jurisprudential doctrine or be- 
lief that a bad ns view of the law represents the 
best test of what the law actually is because that 
rson will carefully calculate precisely what the 
tules allow and operate up to the rules’ limits. @ This 
theory was first espoused by Oliver Wendell Holmes 
in his essay The Path of the Law, 10 Harv. L. Rev. 457 
(1897). In the essay, Holmes maintained that a soci- 
ety's legal system is defined by predicting how the 
law will affect a person, as oppose to considering 
the ethics or morals supposedly underlying the Jaw. 
Under Holmes's theory, the prediction is made 
by viewing the law as would a “bad man” who is 


bad motive 


unconcerned with morals. Such a person is not 
concerned with acting morally or in accord with a 
grand philosophical scheme. Rather, that person is 
concerned with whether and to what d certain 
acts will incur punishment by the public force of the 
law. See LEGAL REALISM. — Also termed prediction 
theory. 

bad motive. See MOTIVE. 

bads, n. Slang. In economics, the counterpart of 
“goods,” characterized by a negative correlation be- 


tween the amount. consumed and the consumer's 
wealth; specif., the kinds of products that tend to be 


bought only by poor people. 
“Some ucts are termed ‘bads’ because consumption of 
the tends wealth. 


is one axampie da bad, waite best tendartoin is snare 
Ininatoa les 
bad title. See TITLE (2). 
ee in which original writs were kept by the Chan- 
cery. 
ies oes A person who collects and distributes illegally 
0 


tained pane esp., an intermediary who collects a 
bribe for a public o 


bail, n. 1. A security such as cash or a bond; esp., 
security required by a court for the release of a 
prisoner who must appear at a future time <bail is 
set at $500>. Cf. recocnizance. [Cases: Bail 39. 
C.J.S. Bail; Release and Detention Pending Proceedings 
§§ 2, 4-7, 31-32.) 


bail absolute. A type of fiduciary bond condition- 
ing a surety's liability on the failure of an estate 
administrator, executor, or guardian to properly 
account for estate funds. See fiduciary bond under 
BOND (2). 


cash bail. A sum of money (rather than a surety 
bond) posted to secure a prisoner's release from 
jail. — Also termed stationhouse bail. [Cases: Bail 
@>73. C.J.S. Bail; Release and Detention Pending 
Proceedings §§ 88-92.) . 


civil bail. A bond or deposit of money given to 
secure the release of a person arrested for failin 
to pay a court-ordered civil debt. © The bail is 
conditioned on the payment of the debt. [Cases: 
Bail 1. C.J.S. Bail; Release and Detention Pending 
Proceedings §§ 2,191.) 


excessive bail. Bail that is unreasonably high con- 
sidering both the offense with which the accused is 
‘charged and the risk that the accused will not 
appear for trial. © The Eighth Amendment prohib- 
its excessive bail. [Cases: Bail €-52. C.J.S. Bail; 
Release and Detention Pending Proceedings § 69.) 


stationhouse bail. See cash bail. 


2. The process by which a person is released from 
custody either on the undertaking of a surety or on 
his or her own recognizance. 3. Release of a prison- 
er on security for a future appearance; esp., the 
delivery of a person in custody to a surety <the 
court refused bail for the accused serial killer>. 
(Cases: Bail €=39. C.J.S. Bail; Release and Detention 
Pending Proceedings §§ 2, 4-7, 31-32.] 4. One or 


icial. 
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more sureties for a criminal defendant <the attor- 

ney stood as bail for her client>. See patter (1). 
“AS a noun, and in its strict sense, bail is the person in 
whose custody the defendant ts placed whan released from 
jail, and who acts as surety for defendant's later appear- 
ance in court.... The term is also used to refer to the 
undertaking by the surety, into whose custody defendant is 
placed, that he will defendant in court at a stated 
time and place." 8 C.J.S. Ball § 2 (1988). 


bail above. See bail to the action. 
bail below. See bail to the sheriff. 
bail common. Hist. A fictitious surety filed by a 


defendant in a (usu. minor) civil action. — Also 
termed common bail; straw bail. 


“(T]he Common Pleas made a distinction between common 
special bail, allowing the Hil in cases where the 


de voluntarily process, or 

damage expressed in to be but of a 
amount, and the fatter only, when the piaintifi's 
demand or the he had appeared to be 
something cui . tn time therefore, in common 
cases, every defendant took the liberty of offering John Doe 
and Richard Roe, for his bail...." 1 George Crompton, 


Practice Common-Placed: Rules and Cases of Practice in 

Te ee en ee ae 
bail to the action. Hist. A surety for a civil defen- 
dant arrested by a mesne process (i.e., a process 
issued during the lawsuit). @ If the defendant lost 
the lawsuit, the bail to the action was bound either 
to pay the judgment or to surrender the defen- 
dant into custody. — Also termed bail abave; special 
bail. Cf. bail to the sheriff. 


bail to the sheriff. Hist. A person who pledged to 
the sheriff that a defendant served with process 
during a civil action would appear on the writ's 
return day. — Also termed bail below. Cf. bail to the 
uction. 
“This «ind of tail is called bail to the sheriff, because given 
to that officer, and for his security; and bail below, becausa 
subordinate or preliminary to ball to the action or special 
bail, which is termed ball above." 1 Alexander M. Burill, A 
Dictionary and Glossary 174 (2d ed. 1857). 


cotamon bail. See bail common. 
special bail. See bail to the action. 
straw bail. See bail common. 


5. Obs. I custody of a detainee or prisoner who 

obtains release by giving surety for a later appear- 

ance. 6. ian law. A lease. ae 
bail-a-rente. A lease in perpetuity. 


bail emphytéotique. A renewable lease for a term of 
years that the lessee may prolong indefinitely. 


bail, vb. 1. To obtain the release of (oneself or anoth- 


er) by providing security for future appearance <his 
parents bailed him out of jail>. (Cases: Bail 39. 
C.J.S. Bail; Release and Detention Pending Proceedings 
§§ 2, 4-7, 51-32.] 2. To release (a person) after 
receiving such security <the court bailed the prison- 
er>. (Cases: Bail €39. im re Bail; Release and Deten- 
tion Pending Proceedings §§ 2, 4-7, 31-32.] 3. To 
place (personal property) in someone clse’s charge 
or trust <bail the goods with the warehouse>. 


bailable, adj. (Of an offense or person) eligible for bail. 
bailable offense. See OFFENSE (1). 
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bailable process. See PROCESS. 

bail above. See bail to the action under BAIL (4). 
bail absolute. See Bai (1). 

bail-a-rente. See Ball. (6). 

bail below. See bail to the sheriff under BAIL (4). 
bail bond. See sonp (2). 

bail bondsman. See BAILER (1). 


Bail Clause. The clause in the Eighth Amendment to 
the U.S. Constitution prohibiting excessive bail. ¢ 
This clause was derived from similar language in 
England's Bill of Rights (1689). 


bail commissioner. 1. A judge empowered to hold an 
emergency hearing to set bail when a hearing cannot 
be held during regular court -hours. @ A bail com- 
missioner does not review other judges’ bail deci- 
sions. 2. An officer appointed to take bail bonds. — 
Also termed commissioner of bail. (Cases: Bail €=48. 
C.J.S. Bail; Release and Detention Pending Proceedings 
§ 39, 50-53.) 3. Hist. A court-appointed officer who 
took recognizance of bail in civil cases. 


bail common. See BaiL (4). 


Bail Court. Hist. An ancillary court of Queen’s Bench 
responsible for ensuring that bail sureties were 
worth the sums pledged (i.e., hearing justifications) 
and handling other procedural matters. @ The court 
was established in 1830 and abolished in 1854. — 
Also termed Practice Court. 


- bail dock. A small compartment in a courtroom used 
* to hold a criminal defendant during trial. — Often 
shortened to dock. — Also spelled bale dock. See pock 
19). 


bailee. A person who receives personal property from 
another as a bailment. See saitment. (Cases: Bail- 
ment 1. CJ.S. Bailnents §§ 2-13, 15, 19, 22-24, 
31.) : 


bailee policy. See InsURANCE POLICY. 
bail emphytéotique. See BAIL (6). 
: bail-enforcement agent. See BOUNTY HUNTER. 


bailer. 1. One who provides bail as a surety for a 
criminal defendant's release. — Also spelled bail- 
or. — Also termed bail bondsman; bailsman. 2. BAiLoR 
a). 


bailiff. 1. A court officer who maintains order during 
' court proceedings. @ In many courts today, the 
bailiff also acts as crier, among other responsibilities. 
See crier. — Also termed (in England and Wales) 
usher; (in Scotland) macer. 2. A sheriff's officer who 
executes writs and serves processes. (Cases: Sheriffs 
He oa 24. CJS. Sheriffs and Constables 


bailiff-errant. Hist..A bailiff appointed by the sher- 
iff to deliver writs and other process within a 
county. Cf. bailiffs of franchises. 

bailiffs of franchises. Hist. Bailiffs who execute 
writs and perform other duties in privileged dis- 
tricts that are outside the Crown’s (and therefore 
the sheriff's) jurisdiction. Cf. bailiff-errant. 


_ baltment 


“Bailiils of Franchises are those who 

Lord within his , to do such Offices therein, as the 
Ballitf Errant does at tn the A Blount, 
Nomo-Lexicon: A Law. (1670). 


bailiffs of hundreds. Hist. Bailifls appointed by a 
sheriff to collect fines, summon juries, attend court 
sessions, and execute writs and process in the 
county district known as a hundred. See HUNDRED. 


bailiffs of manors. Hist. Persons appointed to 
superintend the estates of the nobility. © These 
bailiffs collected fines and rents, inspected build- 
ings, and took account of waste, spoils, and misde- 
meanors in the forests and demesne lands. 


bound bailiff. Hist. A deputy sheriff placed under 
bond to ensure the faithful performance of as- 
signed duties. — Also termed bumbailiff. 
“The sheriff being answerable for the misdemesnors of 
these bailiffs, they ase therefore usually bound in a bond for 
the due execution of their office, and thence are called 


fio's much more homely appeaien he, bumsaif 3 
a much more .e., ie 
we Commentaries on the Laws of England 


bumbailiff. 1. BrE. Slang. A bailiff of the lowest 
rank who performs the most menial tasks, such as 
arresting debtors and serving writs. @ in British 
English, “bum” is slang for a person’s buttocks. 
Some sources suggest that bumbailiffs are so called 
because they often approached debtors from be- 
-hind before arresting them. 2. See bound bailiff. 


high bailiff. Hist. A bailiff attached to a county 
court, responsible for attending court sessions, 
serving summonses, and executing orders, war- 
rants, and writs. 


special bailiff. Hist. A deputy sheriff appcinted at a 
litigants request to serve or execute some writ or 
process related to the lawsuit. 


bail in error. Security given by a defendant who 
intends to bring a writ of error on a judgment and 
desires a stay of executon in the meantime. See 
appeal bond, supersedeas bond under BOND (2). 


bailivia. See saiLiwick. ie 


bailiwick (bay-la-wik). The office, jurisdiction, or dis- 
trict of a bailiff; esp., a. bailiff's territorial jurisdic- 
tion. — Also tern.c3 bailivia; baliva; balliva. 
“in the days ee ‘wick." Each villag 
had = Galt whe ores (patce oficer. His auhotty was 
limited to the teritory of wick. A bailiff was popularly 
referred to as a ‘baile,’ and-before long a bailie’s wick was 
expressed as his ‘balliwick.’ And tn time this word came to 


state officer, 
sgl tg cg Saibggh Sa Sarg cng re iid 
ae . Boyce, Criminal Law 1096 (3d ed. 


bail-jumping, n. The criminal offense of defaulting on 
one’s bail. See Model Penal Code § 242.8. See jump 
batt. (Cases: Bail 997. C.J.S. Bail; Release and Deten- 
tion Pending Proceedings § 73.) — jump bail, vb. — 
bai!-jumper, n. 

bailment. 1. A delivery of personal property by one 
person (the bailor) tv another (the Foiey who ‘holds 
the property for a certain purpose under an express 
or implied-in-fact contract. @ Unlike a sale or gift of 


ballor 


personal property, a bailment involves a change in 
ossession but not in title. Cf. pawn. (Cases: Bailment 
1. CJ.S. Bailmenis §§ 2-15, 15, 19, 22-24, 31.] 


“The customary definition of a bailment considers the trans- 
action as arising out of contract. Thus Justice Story defines 


object or purpose, and upon a contract express or implied 


Story, iments ed. 1 . There has, however, 
been a vigorous dissent to this Insistence on the contractual 
havelliand anyeas ihe bakerc Williston me “« bail- 
me ro ‘as the possession of goods by one 
who Is not the owner’ (4°'Samvel Williston, Law of Contracts 
2888 (rev. ed. 1936)).... ft is obvious that the restricted 
definition of a baliment as a delivery of goods on a contract 

Stand the test of the actual cases. The broader 
definition of Professor Williston Is preferable.” Andrews 

The Law of Personal Property § 73, at 254 (2d 


te 


pe property 
person is acquired other and h under circum- 
stances in which principles of justice require the Hey eg to 
keep the propery safely and retum it to the cwner.” BA Am. 
Jur. 2d Bailment § 1 (1 ; 


actual bailnent. A bailment that arises from an 
actual or constructive delivery of property to the 
bailee. 


bailment for hire. A bailment for which the bailee is 
comrensated, as when one leaves a car with a 
parking attendant. —- Also termed lucrative bail- 
ment, 


bailment for mutual benefit. A bailment for which 
the bailee is compensated and from which the 
bailor receives some additional benefit, as when 
one leaves a car with a parking attendant who will 
also wash the car while it is parked. 


bailment for sale. A bailment in which the bailee 
agrees to sell the goods on behalf of the bailor; a 
consignment. 

bailment for sole benefit of bailor. See gratuitous 
bailment. 


constructive bailment. A bailment that arises when 
the law imposes an obligation on a possessor of 
personal property to téturn the property to its 
rightful owner, as with’ an involuntary bailment. 
gratuitous bailment. A bailment for which the bail- 
ee receives no compensation, as when one borrows 
a friend's car. @ A gratuitous bailee is liable for loss 
of the property only if the loss is caused by the 
bailee’s gross negligence. — Also termed naked 
bailment, ium; naked deposit; prlntons deposit; 
deposit; bailment for sole benefit of bailor. 

involuntary bailment. A bailment that arises when a 
coe accidentally, but without any negligence, 
leaves personal property in another's possession. @ 
An involuntary bailee who refuses to return the 
property to the owner can be liable for conver- 
sion. — Also termed imvoluntary deposit. See aban- 
doned property, lost property, mislaid property under 
PROPERTY. 

lucrative bailment. See bailment for hire. 


naked bailment. See gratuitous bailment. 
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2. The oe property delivered by the bailor to 
the bailee. [Cases: Bailment @°4. C.J.S. Bailments 
§ 20.) 3. The contract or legal relation resulting 
from such a delivery. (Cases: Ssailment @1. CJ.S. 
Bailments §§ 2-13, 15, 19, 22-24, 31.) 4. The act of 
posting bail for a criminal defendant. 5. The docu- 
mentation for the posting of bail for a criminal 
defendant. 


bailor (bay-lor or bay-lar). 1. A person who delivers 
personal property to another as a bailment. — Also 
spelled batler. 2. BaiLER a). 


bailout, n. 1. A rescue of an entity, usu. a corporation 
or an industry, from financial trouble. 2. An attempt 
by a business to receive favorable tax treatment of its 
profits, as by withdrawing profits at capital-gain rates 
rather than distributing stock dividends that would 
be taxed at higher ordinary-income rates. [Cases: 
Het Revenue €°3750. C.].S. Intemal Revenue 


bailout stock. See srock. 


bailpiece. 1. Hist. A document recording the nature of 
the bail granted to a defendant in a civil action; 
specif., a surety issued to attest the act of offering 
bail 2. More modernly, a warrant issued to a surety 
upon which the surety may arrest the person bailed 
by him. © The bailpiece was filed with the court and 
usu. signed by the defendant's sureties. See BAIL (2); 
RECOGNIZANCE, — Sometimes written bailpiece. 


bail-point scale. A system for determining a criminal 
defendant's eli ibifity for bail, whereby the defen- 
dant either will be released on personal recogni- 
zance or will have a bail amount set according to the 
total number of ‘pig given, based on the defen- 
dant’s background and behavior. 


bail revocation. The court's cancellation of bail grant- 
ed previously to a criminal defendant. 


bailsman. See BAILER (1). 

bail to the action. See BalL (4). 

bail to the sheriff. See Batt (4). 
bairn’s part. See LEGITIM. 

bait advertising. See BAIT AND SWITCH. 


bait and switch. A sales practice whereby a merchant 
advertises a low-pric roduct to lure customers 
into the store, only to induce them to buy a higher- 
priced product. © Most states prohibit the bait and 
switch when the original product is not actually 
available as advertised . ~~ Also termed bait advertis- 
ing. (Cases: Consumer Protection 7. C.J.S. Credit 
Reporting Agencies; Consumer Protection § 59.) 


Baker v. Selden doctrine. See MERGER DOCTRINE (1). 


balance, vb. 1. To compute the difference between the 
debits and credits of (an account) <the accountant 
balanced the company's books>. 2. To equalize in 
number, force, or effect; to bring into proportion 
<the company tried to balance the ratio of mid-level 
managers to assembly-line workers>. 3. To measure 
competing interests and offset them appropriately 
<the judge balanced the equities before granting the 
motion>. — balance, n. 


balanced economy. See Economy. 


i 
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balanced fund. See MUTUAL FUND. 


balance of convenience. A balancing test that courts 
use to decide whether to issuc a preliminary injunc- 
tion stopping the defendant's allegedly infringing or 


. unfair practices, weighing the benefit to the plaintiff 


and the public against the burden on the defendant. 


balance of power. Int'l law. A relative equality of force 
between countries or groups of countries, as a result 
of which peace is encouraged because no country is 
in a position to predominate. 

balance of probability. See PREPONDERANCE OF THE EVI- 
DENCE. 


balance of sentence suspended. A sentencing disposi- 
tion in which a criminal defendant is siaaced to 
jail but credited with the time already served before 
trial, resulting in a suspension of the remaining 
sentence and release of the defendant from custody. 
Cf. SENTENCED TO TIME SERVED. 


balance sheet. A statement of an entity's current fi- 
nancial position, disclosing the value of the entity's 
assets, liabilities, and owners’ equity. — Also termed 
statement of financial condition; statement of condition; 
statement of financial position. Cf. INCOME STATEMENT. 


balance-sheet insolvency. See INSOLVENCY. 


balance-sheet test. See balance-sheet insolvenry under 1n- 
SOLVENCY, 

balancing test. A judicial doctrine, used esp. in consti- 
tutional law, whereby a court measures competing 
interests — as between individual rights and govern- 
mental powers, or between state authority and feder- 
al supremacy — and decides which interest should 
prevail, 


bale. A package of goods wrapped in cloth and 
marked so as to be identifiable on a bill of lading. 


hbaliva. See Bawawick. 


ballistics. 1. The science of the motion of projectiles, 
such as bullets. 2. The study of a weapon's firing 
characteristics, esp. as used in criminal cases to de- 
termine a gun's firing any and whether a partic- 
ular gun fired a given bullet. 


balliva. See BaILiwick. 


ballivo amovendo (be-l1-voh ay-moh-ven-doh). (Latin 
“a bailiff to be removed"] Hist. A writ to remove 
from office a bailiff who does not have sufficient land 
in the bailiwick as required by the Statute of West- 
minster (1285). = 


balloon note. See Nore (v. 
balloon payment. See ravMENT. 
balloon-payment mortgage. See MORTGAGE. 


ballot, n. 1. An instrument, usu. a paper or ball, used 
for casting a vote. (Cases: Elections €>126(5), 215. 
C.J.S. Elections § 118(1).] 2. The system of choosing 
officers by a recorded vote, usu. by marking a paper. 


absentee ballot. A ballot that a voter submits, some- 
times by mail, before an election. — Also termed 
absentee vote. See ¢ voling under VOTING. 
{Cases:- Elections €=126(6), 216.1. CJ.S. Elections 
§§ 114, 118(1).] 


bullet ballot. See bullet vole under VOTE ()). 


Bamako Convention 


exhausted ballot. See exhausted vole under VOTE (1). 


joint ballot. A vote by legislators of both houses 
sitting together as one body. 


preferential ballot. See preferential vote under voTe 
(D. 


secret ballot. A vote cast in such a way that the 

erson voting cannot be identified. Cf Australian 
allot. (Cases: Elections €126(6), 215. C.J.S. Elec- 
tions §§ 114, 118(1).] 


spoiled ballot. A ballot reflecting a vote that cannot 
be counted because it was cast in a form or man- 
ner that does not comply with the applicable rules. 
See illegal vote under VOTE (1). 


3. A vote in a series of one or more votes that is not 
conclusive until one candidate attains the necessary 
majority or supermajority <the candidate was nom- 
inated on the 21st ballot>. 4. A list of candidates 
running for office <four candidates are on the 
ballot>. — ballot, vb. 


Australian ballot. A uniform ballot printed by the 
government, listing all eligible candidates, and 
marked in sectet. © Before Australian ballots be- 
came standard, candidates often printed their own 
ballots with only their names, and watchers at 
polling places could see whose ballot a voter was 
casting. — Loosely termed secret ballot. (Cases: 
Elections €126(5), 164. C.].S. Elections § 118(1).] 


Massachusetts ballot. A ballot in which, under each 
office, the names of candidates and party designa- 
tions are printed in alphabetical order. @ This is a 
type of Australian ballot. 


office-block ballot. A ballot that lists the candidates’ 
names under the title of the office sought without 
mentioning the candidates’ party affiliations. 
(Cases: Elections €7126(5), 168(1), 173. C.J.S. Elec- 
tions §§ 118(1), 158.] 

party-column ballot. A ballot that. lists the candi- 
dates’ names in separate columns by political party 
regardless of the offices sought by the candidates. 
{Cases: Elections @@126(5), 168(1),.173. C.J.S. Elec- 
tions §§ 118(1), 158.) . 


Texas ballot. A ballot that the voter marks for the 
candidates that he or she does not want elected. @ 
The Texas ballot is particularly useful when che 
number of candidates only slightly exceeds a.large 
number of representatives being elected. 


ballot box. A locked box into which ballots are depos- 
ited. 


Bamako Convention on the Ban of the Import into 
Africa and the Control of Transbo Move- 
ment of Hazardous Wastes Within Africa. A 1991 
treaty. prohibiting the importation of hazardous 
wastes into Africa and restricting the transfer of 
wastes among African nations. @ The treaty’s objec- 
tives are to protect human health and the environ- 
ment from the dangers posed by hazardous wastes 
by banning their importation, banning the dumping 


ban 


of waste in seas and internal waters, and reducing 
waste generation. Only a nation that is a member of 
the Organization of African Unity (OAU) can be- 
come a party to the Bamako Convention. — Often 
shortened to Bamako Convention. 


ban, n. 1. Hist. A public proclamation or summons, @ 
Bans dealt with a variety of matters, such as the 
calling to arms of a lord's vassals or the proclamation 
that an offender was henceforth to be considered an 
outlaw. 2. Eccles. law. An authoritative ecclesiastical 
prohibition; an interdict or excommunication. 3. 
BANNS OF MATRIMONY. — Also spelled bann. 


ban, vb. To prohibit, esp. by legal means. 
banality (be-nal-i-tee), n. Hist. Fr. Can. law. A lord's 
right to make his vassals: use his own winepress, 
oven, mill, etc. , 
banc (bangk or bongk). [French] A bench; esp., the 
bench on which one or more judges sit. — Also 
spelled bank. — Also termed bancus. See EN BANC. 
banco (bang-koh). 1. A seat or bench of justice. See En 
nanc. 2. A tract of land cut off by the shifting of a 
river's course; nig land that has become cut off in 
such a manner from the country it originally be- 
longed to. See AVULSION (2). 
bancus (bang-kas). [Law Latin “bench”] Hist. Engtish 
law. A court or tribunal. 
bancus publicus. See bancus superior. 
bancus reginae (bang-kes re-ji-nee). See QUEEN'S 
BENCH. 
bancus regis (bang-kes ree-jes). See KING'S BENCH. 
bancus superior (bang-kas se-peer-ee-ar). Upper 
bench. © The King’s Bench was so called during 


the Protectorate (1653-1659). — Abbr. b.s. — Also 
termed bancus publicus (“public bench”). 


B and E. abbr. Breaking and entering. See surcLary 
(2). 


bane. Hist. A malefactor or murderer; a person whose 
criminal act calls for the raising of the hue and cry. 


banish, vb. See Exite. 


bank. 1. A financial establishment for the deposit, 
loan, exchange, or issde-of money and for the trans- 


mission of funds; esp., a member of the Federal 
Reserve System. @ Under securities law, a bank 
includes any banking institution, whether or not 


incorporated, doing business under federal or state 
law, if a substanti rtion of the institution's busi- 
ness consists of receiving deposits or exercising fidu- 
nual @ aiigh: similar to those permitted to national 
banks and if the institution is supervised and exam- 
ined by a state or federal banking authority; or a 
receiver, conservator, or other liquidating agent of 
any of the above institutions. 15 sca § 78c(a)(6). 
[Cases: Banks and Banking @=1, 232, 289. C.].S. 
Banks and Banking §§ 6, 488-483, 599-600.] 2. The 
office in which such an establishment conducts trans- 
actions. 
“A bank is a quasi public institution, for the custody and 
toan of money, the exchange and transmission of the same 
romissory notes, payable to asada Mirena) or tore 
bxercise of one or more of these functions, nat prays 
necessarily chartered, but sometimes so, to si 


chise’ ona powers 
a. ichie on Banks and Banking § 2, at &~-6 
bank for tives. A bank within a system of 


banks established to provide a permanent source 
of credit to farmers’ cooperatives and supervised 
by the Farm Credit Administration. (Cases: Banks 
and Banking 401-409. C.J.S. Banks and Banking 
8§ 665-666.] 


collecting bank. In the check-collection process, an 

bank handling an item for collection, except oF 
the payor bank or the Spouony bank. UCC 
§ 4-105(5). (Cases: Banks and Banking 
@=156-163. C.J.S. Banks and Banking §§ 317, 319, 
322, 327, 382-400, 402, 404, 407, 409-410, 414.) 


bank. A bank authorized to receive 
both demand and time deposits, to engage in trust 
services, to issue letters of credit, to rent time- 
deposit boxes, and to provide similar services. 


bank. A bank that acts as an agent 
for another bank, or engages in an exchange of 
services with iat bank, in a geographical area to 
which the other bank does not have direct access. 


custodian bank. A bank or trust company that acts 
as custodian for a eeariy corporation and that is 
supervised and examined by a state or federal 
authority. 


depositary bank. The first bank to which an item is 
transferred for collection. UCC § 4-105(2). [Cases: 
Banks and Banking @-120, 121, 137, 158. CJS. 
Banks and Banking §§ 272-276, 322, 328, 330, 383, 
395-597, 3S9, 402, 404.) 


drawee bank. See payor bank. 


Federal Home Loan Bank. See FEDERAL HOME LOAN 
BANK. 


federal intermediate credit bank. One of a system 


f 
of 12 regional banks created in 1923 to discount 


obligations of agricultural credit co:porations and 
similar institutions making short-term loans to 
farmers and ranchers. @ The system is now 
merged with federal land banks to create the 
federal farm-credit system. (Cases: United States 
53(7). C.J.S. United States §§ 90, 92-93.) 


federal land bank. See FEDERAL LAND BANK. 


intermediary bank. A bank to which an item is 
transferred in the course of collection, even 
though the bank is not the depositary or payor 
bank. UCC § 4-105(4). 


investment bank. A bank whose primary purpose is 
to eo aie financing for businesses, esp. through 
the sale of securities. @ An investment bank does 
not accept deposits and, apart from selling securi- 
ties, does not deal with the public at large. See 1n- 
VESTMENT BANKER. [Cases: Brokers C2. C.J.S. Bro- 
hers §§ 2-5.] 


member bank. A bank that is a member of the 
Federal Reserve System. — Also termed reserve 
bank. See FEDERAL RESERVE sysTEM. (Cases: Banks 
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and Banking €359. C.J.S. Banks and Banking 
§§ 661-662.) 


mutual savings bank. A bank that has no capital 
stock and in which the depositors are the owners. 
See SAVINGS-AND-LOAN ASSOCIATION. [Cases: Banks 
and Banking ¢289; Building and Loan Associa- 
tions 1. CJ.S. Banks and Banking §§ 599-600; 
Building and Loan Associations, S and Loan 
Associations, and Credit Unions §§ 2-4.) 


national bank. A bank incorporated under federal 
law and governed by a charter approved by the 
Comptroller of the Currency. 6 A national bank is 
permitted to use the abbreviation N.A. (national 
association) as part of its name. [Cases: Banks and 
Banking €>232, 288. CJ.S. Banks and Banking 
§§ 482-483, 496.) 


negotiating bank. A financial institution that dis- 
counts or purchases drafts drawn under a letter of 
credit issued by another bank. [Cases: Banks and 
Banking 7191. C.J.S. Bills and Notes; Letters of 
Credit §§ 341-366, 368-370, 372-376.] 


nonbank bank. A financial institution that either 
accepts demand deposits or makes commercial 
loans, but, unlike banks, does not do both at the 
same time and therefore can avoid federal regula- 
tions on bank ownership. ¢ Nonbank banks were 
esp. prolific in the 1980s, but amendments to the 


definition of a bank under federal law have essen- 


tially closed this loophole. 


nonmember bank. A bank that is not a member of 
the Federal Reserve System. See FEDERAL RESERVE 
SYSTEM. 


payor bank. A bank that is asked to pay the 
amount of a negotiable instrument and, on the 
bank's acceptance, is obliged to pay that amount; a 
bank by which an item is payable as drawn or 
accepted. @ Because the bank is the drawee of a 
draft, it is also termed a drawee bank. UCC 
§ 4-105(3). [Cases: Banks and Banking ¢=137, 
158. C.J.S. Banks and Banking §§ 322, 528, 330, 
383, 395-897, 399, 402, 404.] 


ron bank. A nonpayor bank tha. presents a 
negotiable snacrutnistie’ for payment. UCC 


§ 4-105(6). [Cases: Banks and Banking 158. 
CJ.S. Banks and Banking §§ 322, 383, 395-397, 
$99, 402, 404.] 


private bank. An unincorporated banking institu- 
tion owned by an individual or partnership and, 
depending on state statutes, subject to or free from 
state regulation. 


remitting bank. A payor or intermediary bank that 
Pays or transfers an item. a 


reserve bank. See member bank. 


respondent bank. A bank, association, or other enti- 
ty that exercises fiduciary powers, that holds secu- 
rities on behalf of beneficial owners, and that 
deposits the securities for safekeeping with anoth- 
er bank, assaciation, or other any exercising 
fiduciary powers. SEC Rule I4a-1(k) (17 CFR 
§ 240.14a-1(k)). 


savings-and-lean bank. See SAVINGS-AND-LOAN ASSOCI- 
ATION. 


banking day 


savings bank. A bank that makes primarily home 
mortgage and some other consumer loans, re- 
ceives deposits and pays interest on them, and 
may offer checking accounts. @ Historically, sav- 
ings banks did not provide any checking services. 
(Cases: Banks and Banking 289. C.J.S. Banks 
and Banking §§ 599-600.] 
state bank. A bank chartered by a state and super- 
vised by the state banking department. @ For a 
state bank to have FDIC insurance on deposits, it 
must become a member of the Federal Reserve 
System. (Cases: Banks and Banking ¢2-6. C.J.S. 
Banks and Banking §§ 2-5, 7-9, 15-18.] 
bank, vb. 1. To keep money at <he banks at the 
downtown branch>. 2. To deposit (funds) in a bank 
<she banked the prize money yesterday>. 8. Slang. 
To loan money to facilitate (a transaction) <who 
banked the deal?>. @ The lender's consideration 
usu. consists of a fee or an interest in the property 
involved in the transaction. 


bankable paper. See Parer. 


bank acceptance. See banker's acceplance under accep. 
‘TANCE (4). 


bank account. See account. 

bank-account trust. See Totten trust under TRUST. 
bank bill. See sANKNoreE. 

bankbook. See passpook. 

bank charter. See CHARTER (3). 

bank credit. See CkEDIT (4). 


bank discount. The interest that a bank deducts in 
advance or, a note. See DISCOUNT (2). 


bank draft. See prart. 

banker. A person who engages in the business of 
banking. 

bankerout; adj. Archaic. Indebted beyond the mearis of 
payment; bankrupt. — Also spelled bankront, 

banker’s acceptance. See AGUEPTANCE (4). 

banker’s bill. See finance bill under B14. (6). 

banker’s lien. See Lien. 

banker’s note. See Nore (1). 


bank examiner. A federal or state official who audits 
banks with respect to their financial condition, man- 
agement, and policies. [Cases: Banks and Banking 
17. CJ.S. Banks and Banking §§ 10-14.] 


bank for cooperatives. See BANK. 

bank fraud. See rraup. 

bank holding company. A company that owns or 
controls one or more banks. @ Ownership or contro! 
of 25 pon is usu. enough for this pu _— 
Abbr. BHC. [Cases: Banks und Banking €°521-528. 
C.J.S. Banks and Banking §§ 524, 661, 718-731. 
746-747.) 

banking. The business carried on by or with a bank. 

Banking Act of 1933. See GLASS-STEAGALL. ACT. 


day. 1. Banking hours on a day when a bank 
is open to the public for carrying on substantially all 


banking game 


its banking functions. @ Typically, if the bookkeeping 
and loan departments are closed by a certain hour, 
the remainder of that day is not part of that bank's 
banking day. 2. A day on which banks are open for 
banking business. 
“‘Banking day’ is defined in [UCC §] 4-104(1 ) [now 
4-104(a)(3)]. The definition was designed to ude from 
the ‘banking day’ all bank holidays (although some states 


and g 
machines also does not extend the bankin . The 
nature of the banking is sufficiently tenuous 
would do weil to fix a definite cutoff hour under subsection 
Uniform Commercial Code 


Soe a O. Hawkdand, 

Series § 4-104:01, at 4-43 (1884). 

banking game. A gambling arrangement in which th: 
house (1.e., the Bank) accepts bets from all players 


and then pays out winning bets and takes other 
bettors’ losses. [Cases: Gaming €=68(.5).] 


bank night. A lottery in which a prize is awarded toa 
person (olten a theater patron) whose name ts 
drawn randomly from a hopper. {Cases: Lotteries 
3. C_].S. Lotteries §§ 2-7, TAS 


banknote. A bank-issued promissory note that is pity- 
able to bearer on demand and that may circulate as 
money. — Also written bank note. —. Also termed 
bank bin [Cases: Banks and Banking ¢7196-2!2. 
C.J.S. Banks and Banking § 250.) 


spurious banknote. 1. A banknote that is legitimate- 
ly made from a genuine plate but that has forged 
signatures of the issuing officers, or the names of 
fictitious officers. 2. A banknote that is not a legiti- 
mate impression from a genuine plate, or is made 
from a counterfeit plate, but that is signed by the 
persons shown on it as the issuing officers. — Also 
termed spurious bank bill. 


bank rate. See INTEREST RATE. 


Bankr. Rep. abbr. Bankruptcy Reporter. — Also ab- 
breviated B.R. . i 


bankrupt, adj. indebted beyond the means of pay- 
ment; insolvent. — Also spelled (archaically) banker- 
out; bankrout. — bankrupt, vb. 


bankrupt, n. 1. A person who cannot meet current 
financial obligations; an insolvent person. @ This 
term was used in bankruptcy statutes until 1979, and 
is still commonly used by nonbankruptcy courts. But 
the Bankruptcy Code uses debtor instead of bankrupt. 
2. DEBTOR (2). 


cessionary bankrupt. Archaic. A person who forfeits 
all property so that it may be divided among 
creditors. © For the modern near-equivalent, see 
cnapter 7. (Cases: Bankruptcy @2221. C].S. 
Bankruptcy § 45.] 
bankruptcy. 1. A statutory procedure by which a (usu. 
insolvent) debtor obtains financial relief and under- 
ee a judicially supervised reorganization or liqui- 
ation of the debtor's assets for the benefit of credi- 
tors; a case under the Bankruptcy Code (Title 11 of 
the United States Code). @ For various types of 
bankruptcy under federal law, see the entries at 
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citaprer. — Also termed bankruptcy proceeding; bank- 
nuplcy case; insolvency proceeding. (Cases: Bankruptcy 
©2001. CS. Bankruptcy § 2.) 


“There are two general forms cf 2 (1) Bquidation 
and (2) tion. Chapter 7 of the le fs entitled 
: * The terms ‘straight bankruptcy’ and “banicupt- 
cy’ often are used to describe liquidation cases under the 
bankruptcy laws because the vast majority of bankry tnd 
cases are liquidation cases. ina typical Chapter 7 tau 
dation case, the trustee collects the nonexempt property of 
the debtor, converts that property to cash, and distributes 
the cash to the creditors. The debtor gives up all the 
she owns at the time of the filing of the 
discharge. 


bankruptcy petition and hopes to obtain a 

ters 11, 12, and 13 of the Code contemplate 

debtor rehabilitation, In a rehabill case, creditors look 

to future eamings of the debtor, not to the of the 

se ae a alta Se gray at 
, 0 sal ins 

ts assets and makes from 


payments to creditors, n 
Banta G. Epstein et al, Baninuptey 9 15, ef 8-8 (1053) 
Samily-farmer bankruptcy. See CUArTER 12 (2). 
farmer bankruptcy. See CHarren 12 (2). 


involuntary bankruptcy. A bankruptcy case com- 
menced by the debtor’s creditors (usu. three or 
more), or, if the debtor is a partnership, by fewer 
than all the general partners. 11 USCA 
§ 303(b). — Also termed involuntary proceeding. 
Nes Bankruptcy €=228!. C.].S. Bankruptcy 
§ 56. 

liquidation bankruptcy. See CHAPTER 7 (2). 


malicious bankruptey. An abuse of process by 
which a person wrongfully petitions to have anoth- 
er person adjudicated a bankrupt or to have a 
company wound up as insolvent. (Cases: Bank- 
ruptcy €°2187. C.].S. Bankrupicy §§ 36, 64.] 


straight bankruptcy. See CHarreEr 7(2). 


voluntary bankruptcy. A bankruptcy case com- 
menced by the debtor. 11 USCA § 301. (Cases: 
Bankruptcy @2251. C.J.S. Bankruptcy § 50.) 


2. The field of law dealing with the rights of debtors 
who are financially unable to pay their debts and 
the rights of their creditors. — Also termed bank- 
rupicy law. 3. The status of a party who has declared 
bankruptcy under a bankruptcy statute. — Also 
termed oosinasl insolvency. 4. Informally, the fact of 
being financially unable to pay one’s debts and 
obligations as they become due; insalvency. @ The 
roots of bankruptcy are the Latin banéus (table) and 
ruptus (broken). The English word. bankruptcy de- 
rives from the Italian banca rotta, réferring to the 
medieval Italian custom of breaking the counter of 
a financially failed merchant. — Also termed (in 
sense 4) failure to meet obligations. 


Ree Act. The Bankruptcy Act of 1898, which 
governed bankruptcy cases filed before October 1, 
1979. 


bankruptcy case. A proceeding commenced by filing a 
voluntary or involuntary petition under a bankrupt- 
cy statute. Seé BANKRUPTCY (1). 


bankruptcy clause. See ipso FACTO CLAUSE. 
Bankruptcy Code. Tide I of the Bankruptcy Reform 


Act of 1978 (as amended and codified in 11 USCA), 
which governs bankruptcy cases filed on or after 
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October 1, 1979. (Cases: Bankruptcy ©2011. C_J.S. 
Bankruptcy § 2.] 


. Bankruptcy Court. A U.S. district court subunit com- 


prising the bankruptcy judges within the district and 
exclusively concerned with administering bankrupt- 
cy proceedings. (Cases: Bankruptcy €=2121, 2123. 
C.J.S. Bankruptcy § 7.) 


bankruptcy crime. A crime committed in connection 
with a bankruptcy case, such as a trustee’s embez- 
zling from the debtor's estate. 18 USCA 8§ 152-157. 
See kankruptcy fraud under FRAUD. 


bankruptcy estate. A debtor's legal and equitable in- 
terests in property at the beginning of a bankru 
case where 1s Reopen is subject to administration. 
See ll] U. § 541. (Cases: Bankru 
2491-2559. C.J.S. Bankruptcy §§ 105-109, 111, 
113-120, 122-124, 126, 128.) 


bankruptcy fraud. See rraup. 


’ bankruptcy judge. See jupce. 


: bankrup 


. bankruptcy 


law. 1. INSOLVENCY LAW. 2. Traditionally, a 
statute that provides some relief and protection to 
an insolvent debtor or to the debtor's creditors. Cf. 
INSOLVENCY LAW. 3, BANKRUPTCY (2). 


plan. A detailed p m of action formu- 
lated by a debtor or its creditors to govern the 
debtor's rehabilitation, continued operation or liqui- 
dation, and payment of debts. © The bankruptcy 
court must approve the plan before it is implement- 
ed. — Often shortened to plan. — Also termed plan 
of reorganization (for Chapter 11); plan of rehabilitation 
(for Chapter 13). See ARRANGEMENT WITH CREDITORS. 
[Cases: Bankruptcy 3531-3570, 3704. C.}.S. Bank- 
ruptcy §§ 381-411, 438.) - ° 


bankruptcy proceeding. 1. BANKRUFICY (1). 2. Any judi- 


meee 


ter 


“Stree 
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cial or precedural action (such as a hearing) related 
tu a bankruptcy. (Cases: Bankruptcy €°2156. C.J.S. 
Bankruptcy § 26.) : 


bankruptcy-remote entity. A business entity formed 
in a manner desigiied to minimize the risk of be- 
coming a debtor in a bankruptcy case. © The entity's 
organizational charter usu. requires at least one in- 
dependent director to be appointed, as well as a 
unanimous vote by the entity's directors, before a 
bankruptcy poten may be filed. The business is 
usu. a special-purpose entity established to perform 
limited functions, such as to purchase and hold 
accounts receivable or other financial assets that 
generate revenue. It also has only one or a few 
primary creditors, to reduce the likelihood of an 
involuntary bankruptcy. A bankruptcy-remote entity 
will sometimes issue securities rea | of receiving a 
loan from a financial institution. See sINGLE-PURPOSE 
PROJECT; SPECIAL-PURPOSE ENTITY; project financing un- 
dler FINANCING, 


bankruptcy trustee. See TRUSTEE (2). 


Bank Act. A federal statute that requires 
banks and other financial institutions to maintain 
records of customers’ transactions and to report 
certain domestic and foreign transactions. © This act, 
paved by Congress in 1970, is designed to help the 
lederal government in criminal, tax, and other regu- 
latory investigations. 12 USCA § 1829b; 31 USCA 


bar 


§ 5311. [Cases: Banks and Banking €16; United 
States ¢°34, rece Banks and Banking § 27; United 
States §§ 162-163.]} 


bank statement. See STATEMENT OF ACCOUNT (1). 


bank-statement rule. Commercial law. The principle 
that if a bank customer fails to examine a bank 
statement and any items returned with it, and report 
to the bank within a reasonable time any unautho- 
rized payments because of a material alteration or 
forgery, the customer may be precluded from com- 
laining about the alteration or forgery. UCC 
4-406. [Cases: Banks and Banking ¢7148(3, 4), 
174. C.J.S. Banks and Banking §§ 416, 419, 421-428, 
480-432, 434-458.) - 


bann, n. (Law Latin) Hist. 1. The power of a court to 
issue an edict, esp. one relating to the public peace. 
2. The edict itself. — Also termed dannum. . 


court, 
Hf. In the otder Frank 
Latin as sermo, and sermo 
Extra sermonam regis ponere 
a Another Latin or rather 
Latinized forisbannire, from which comes 
our word ‘banich.’” Munzse Smuth, The Dovelopmert of 
European Law 35 (1928). 
bannitio (ba-nish-ee-oh or ba-). [Law Latin] Hist. Ex- 
pulsion by a ban or public proclamation; banish- 
ment. See EXILE; BAN (1). 


bunnitus (ban-s-tes). [Law Latin] Hist. A person under 
a ban; an outlaw. See BAN (1). 


banns of matrimony. Family law. Public notice of an 
intended marriage. @ The notice is given to ensure 
that objections to the marriage would be voiced 
before the wedding. Banns are still common in many 
churches. — Also spelled bans of matrimony. — Also 
termed banns of marriage. (Cases: Marriage 24.] 


pag dled vee orat ened Highs In 

Book Common Prayer on three Sundays, precedt 

the solem of mariage during mondng sevice cr, f 
there be no ice on on which they are 
cotcal Low 198 ed F001) dealing with practice in the 
Church of Englan ‘ 

bannum. See BANN. 


bar, x. 1. In a courtroom, the railing that separates 
the front area, where court business is conducted, 
from the back area, which provides seats for observ- 
ers; by extension, a similar railing in a legislative 
assembly <the spectator stood behind the bar>. 2. 
The whole body of lawyers qualified to practice in a 
given court or jurisdiction; the legal profession, or 
an organized subset of it <the attorney's outrageous 
misconduct disgraced the bar>. See BAR ASSOCIATION. 
[Cases: Attorney and Client 31. C.J.S. Atomey and 
Client §§ 8-9.) 


bar 


integrated bar. A bar association in which member- 
ship is a statutory requirement for practicing law; 
a usu. statewide organization of lawyers in which 
membership is compulsory in order for a lawyer to 
have a law license. — Also termed unified bar. 


specialty bar. A voluntary bar association for law- 
yers with special interests, specific backgrounds, or 
common practices. 


unified bar. See integrated bar. 


voluntary bar. A bar association that lawyers need 

not join to practice law. 
3. A particular court or m of courts <case at 
bar>. @ Originally, case af bar referred to an impor- 
tant case tied “at bar" at the Royal Courts of 
Justice in London. 4.. Bag EXAMINATION <Pendarvis 
passed the bar>. 5, A barrier to or the destruction 
of a legal action or claim; the effect of a judgment 
for the defendant <a bar to any new lawsuit>. Cf. 
MERGER (6). 6. A plea arresting a lawsuit or legal 
claim <the defendant filed a bar>. See pLea tn nar. 
[Cases: Pleading 108, 109. C_J.S. Pleading § 180.] 
7. Patents. Statutory preclusion from patentability, 
based on publication, use, sale, pr other anticipatory 
activity that occurred before an invention’s critical 
date and thereby negated the invention’s novelty. @ 
Under § 102 of the Patent Act, a person is not 
entitled to a patent if (1) before the date of inven- 
tion, the same invention was publicly known or 
used by others in this country or was patented or 
described in a printed publication anywhere in the 
world; (2) more than one year before the U.S. filing 
date, the invention was patented or described in a 
printed publication anywhere in the world or was in 
public use, on sale, or offered for sale in the U.S.; 
(3) the invention has been abandoned by the appli- 
cant; (4) the invention was first patented by the 
applicant or its representatives in a foreign country 
before the U.S. filing date, and the foreign applica- 
tion was filed more than 12 months before the U.S. 
filing; (5) before the date of invention, the invention 
was described in a patent ted on an application 
filed by someone else in the U.S.; (6) the inventor 
did not invent the subject matter of the application; 
or (7) the invention was previously made in this 
country by someone else who has not abandoned, 


bar date. Patents. The date by which a U.S. 
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and Trademark Office, or an unabandoned mark or 
tradename previously used in the U.S.; (7) it is 
descriptive or deceptively misdescriptive of the 
pe or services; (8) it is primarily geographically 
escriptive or primarily geographically misdescrip- 
tive of the goods or services; (9) it is primarily a 
surname; or (10) it comprises matter that, as a 
whole, is functional. [Cases: Trade Regulation 
156-167. C.].S. Trade-Marks, Trade-Names, and 
Unfair Competition §§ 158-165, 167.) 


bar, vb. To prevent, esp. by legal objection <the 


statute of limitations barred the plaintiff's wrongful- 
death claim>. 


bar association. An organization of members of the 


legal profession <several state bar associations spon- 
sor superb CLE programs>. See sar (2). [Cases: 
gets and Client €931. C.J.S. Autorney and Client 


local bar association. A bar association organized 
on a local level, such as an association within a 
county or city. © Local bar associations are volun- 
tary in membership. 


state bar association. An association or group of 
attorneys that have been admitted to practice law 
in a given state; a bar association organized on a 
statewide level, often with compulsory member- 
ship. @ State bar associations are usu. created by 
statute, and membership is often mandatory for 
those who practice law in the state. Unlike volun- 
tary, professional-development bar associations 
such as the American Bar Association, state bar 
associations often have the authority to regulate 
the legal profession, by undertaking such matters 
as disciplining attorneys and bringing lawsuits 
against those who engage in the unauthorized 
practice of law. 


atent 
application must be filed to avoid losing the right to 
receive a patent. @ In the U.S., the bar date for a 
patent application is one year after the invention is 
discl in a publication or patented in another 
country, or put into public use, sold, or offered for 
sale in the U.S. <since the invention was offered for 
domestic sale on January 1, 2000, the bar date for 
the U.S. patent application is January 1, 2001>. Cf. 
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" suppressed, or concealed it. — Also termed . 
bar, [Cases: Patents 80. CJS. Patents §§ 105-106, |  bsolue Cahenisy LO 
108-111.] 8. Trademarks. Statutory preclusion of cer- 1. CJS. : : 
tain marks from listing on the Principal Register. @ | bareboat charter. See CHARTER (8). 


Under 15 USCA § 1052, a mark is not entitled to 
registration if: (1) it consists of immoral, deceptive, 
or scandalous matter; (2) it falsely suggests a con- 
nection with, or brings into contempt or disrepute, 
a living or dead person, an institution, a belief, or a 
nation's symbols; (3) it depicts or simulates the flag, 
coat of arms, or other insignia of the U.S., a state, a 
munidpality, or a foreign nation; (4) it consists of a 
geographic designation that, when used on wines or 
Spirits, designates a place other than the goods’ 
actual origin; (5) it consists of the name, signature, 
or portrait of a living person who has not consented 
to registration; (6) it is likely to deceive or to cause 
confusion or mistake because when applied to spe- 
cific goods and services it resembles someone else's 
unabandoned mark registered in the U.S. Patent 


barebones indictment. See INDICTMENT. 

bare licerise. See LICENSE. 

bare licensee. See LICENSEE. 

bare ownership. See trust ownership under OWNERSHIP. 
bare possibility. See naked possibility under possiBi-try. 
bare promise. See gratuitous promise under PROMISE. 


bare steerageway. Maritime law. The lowest speed nec- 
essary for a vessel to maintain course. 


bare trustee. See TRUSTEE (D. 


bar examination. A written test that a person must 
pass before being licensed to practice law. @ The 
exam varies from state to state. — Often shortened 
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to bar. (Cases: Attorney and Client €=6. C.J.S. Autor- 
ney and Client § 18.) 


Multistate Bar Examination. A nationally standard- 
ized part of a state bar examination given as a 
multiple-choice test covering broad legal subjects, 
including constitutional law, contracts, criminal 
law, evidence, property, and torts. — Abbr. MBE. 


bar examiner. One appointed by the state to test 
applicants (usu. law-school graduates) by preparing, 
administering, and grading the bar examination. 
{Cases: Attorney and Client 6. C.J.S. Attorney and 
Cltent § 18.] 


n. An agreement between parties for the 
exchange of promises or performances. @ A in 
is not necessarily a contract because the consider- 
ation may be insufficient or the transaction may be 
illegal. See BaRGain SALE; informal contract under CoN. 
Tract. [Cases: Contracts 1. C.J.S. Contracts §§ 2-3, 
9, 12.) — bargain, vb. 

“A bargain is an agreement of two cr more persons to 
exchange promises, ot to a for a 
Saad ante Sy pane as ae 
and bi than ‘contract’ since it includes ‘a promise 
given in exchange for insufficient consideration. It afso 
Govern Uaiencenne: Whee SW, as Sonos yo reoumres 28 
of ” Samuel A Treatise 


contracts because Y Williston, 
on the Law of Contracts at 7 (Walter H.E. Jaeger ed., 
3d ed. 157). 


catching bargain. An agreement on unconsciona- 
ble terms to purchase real property from — or 
loan money secured by real property to — a 
person who has an expectant or reversionary in- 
_ terest in the property. 


illegal bargain. A bargain whose formation or per- 
formance is criminal, tortious, or otherwise con- 
trary to public policy. 

plea bargain. See PLEA BARGAIN. 

time-bargain. See FUTURES CONTRACT. 


unconscionable bargain. See unconscionable agree- 
ment under AGREEMENT. 


bargain and sale. 1. A negotiated transaction, usu. for 
goods, services, or real property. 2. Hist. A written 
agreement for the sale of land whereby the buyer 
would give valuable consideration (recited in the 
agreement) without having to enter the land and 
perform livery of seisin, so that the parties equitably 
‘raised a use” in the buyer. © The result of the 
transaction was to leave the legal estate in fee simple 
in the seller and to create an equitable estate in fee 
simple in the bap hd until legal tide was transferred 
to the buyer by delivery of a deed. In most jurisdic- 
tions, the ba 
statutory d 
Deeds § 16.) 


bargain-and-sale deed. Sce been. 


bargained-for exchange. Contracts. A denefit or detri- 
ment that the parties to a contract agree to as the 
siebe of performance in return for a promise. ® The 
estatement of Contracts (Second) defines consider- 
ation exclusively in terms of bargain, but it does not 
mention benefit or detrimert. 


bargainee. The buyer in a bargained-for exchange. 


in and sale has been replaced by the 
of grant. (Cases: Deeds =22. C.J.S. 


barra 


bargaining agent. See AGENT (2). 

bargaining unit. A group of employees authorized to 
engage A collective bargaining on behalf of all the 
employees of a company or an industry sector. 
(Cases: Labor Relations -202. C.J.S. Labor Relations 
§§ 173-174, 176, 178, 180-181, 183-186.} 


bargain money. See EARNEST MONEY. 


bargainor (bahr-gen-or or bahr-ga-nar). The seller in a 
bargained-for exchange. 


bargain purchase, See BARGAIN SALE. 


bargain sale. A sale of property for less than its fair 
market -value. @ For tax purposes, the difference 
between the sale price and the fair market value 
must be taken into account. And bargain sales be- 
tween family members may lead to gift-tax conse- 
quences. — Also termed bargain purchase. 


bargain theory of consideration. The theory that a 
promise or performance that is bargained for in 
exchange for a promise is consideration for the 
promise. ® This theory underlies all bilateral con- 
tracts. bilateral contract under contract. [Cases: 
Contracts 50. C.J.S. Contracts § 87.) 


cons 
some lawyers in the notiun that a 

bargain in which the consideration is the price 
of the bargain. Allied to this is the supposed rule that 
nothing can be treated as a consideration uniess it is seen 
by the parties as the ‘price’ of the bargain.” P.S. Atiyah, An 
introduction to the Law of Contract 119 (3d ed. 1981). 


barometer stock. See stock. 


baron. 1. Hist. A man who held land directly from the 
Crown. in exchange for military service. 2. Hist. A 
husband. See BARON ET FEeME. 3. One of the judges of 
the former English or Scottish Courts of Exche- 
quer. — Abbr. B. See BARONS OF THE EXCHEQUER. 4. A 
noble rank; specif., the lowest rank in the British 
peerage. 5. Generally, a lord or nobleman. 


barones scaccarii. See BARONS OF THE EXCHEQUER. 


baronet. Hist. A non-noble hereditary title that de- 
scends in the male line only. © Baronets originated 
in 1611 when James I began selling the tide as a way 


to raise revenue. 


baron et feme (bar-on ay fem). [Law French] Hist. 
Husband and wife. See coverTuURE; FEME COVERT. 


baronial court. See court. 
Baron Parke’s rule. See GOLDEN RULE. 


Barons of the Exchequer. Hist. The six judges of the 
Court of Exchequer. @ After the 1873 transfer of the 
Court's jurisdiction to the High Court of Justice, the 
judges were known as justices of the High Court. — 
Also termed barones scaccarii. See COURT OF EXCIIE- 
QUER. 


barony (bar-an-ee). 1. BARON (1). 2. TENURE (2). 


barra (bah-ra). [Law French “bar"] Hist. 1. See prea in 
Bar. 2. A barrister. — Also spelled barre. 


barrator 


barrator (bar-o-tar), n. A fomenter of quarrels and 
lawsuits; one who stirs up dissension and litigation 
umong people. — Also spelled barretor. Cf. cHAMrER. 
TOR. 


“Barrator o1 Barater (Fr. Barateur, a Deceiver) is a common 
mover or maintainer of Suits, Quarrets, or Parts, either in 
Courts or elswhere In the Country, 


or ) and is himself_never 
quiet, but at variance with one or other.” Thomas Blount, 
Nomo-Lexicon: A Law-Dictionary (1670). 
barratry (bar-a-tree or bair-), n. 1. Vexatious incite- 
ment to litigation, esp. by soliciting potential legal 
clients. © Barratry is a crime in most jurisdictions. A 
person who is hired by a lawyer to solicit business is 
called a capper. See carrer «. (Cases: Champerty and 
Maintenance €4(.5), 5(.5), 9. C.J.S. and 
Maintenance, B and Related Matters §§ 25-27.) 
2. Maritime law. Fraudulent or grossly negligent con- 
duct (by a master or crew) that is | Pha toa 
shipowner. (Cases: Seamen 14; Shipping 61. 
C.J.S. Seamen §§ 30-32; Shipping § 159.) 
” tion of an embargo, or without 
pune the port Ratios. of (0 90 ‘out of the roguiar course 


nasm oF to be engaged 5) sang. 
g against the consent of the owner, are ail of them acts 
of barratry, equaly with more palpable and direct ects of 
violence and , for they are breaches af by 


the master. ft makes no difference in the reason of the 
thing, whether the injury the owner suffers be owing to an 
act of the master, cen Dy owes OF tee 

, and which the 


equally ; Kent, on Ameri- 
can Law *305-06 (George Comstock ed., 11th ed. 1866). 


3. The buying or selling of ecclesiastical or govern- 
mental positions. 4. The crime committed by a 
judge who accepts a bribe in exchange for a favor- 
able decision. Cf. arise. — barratrous (bar-a-tras), 
adj. 
barrier to entry. An economic factor that makes it 
difficult for a business to enter a market and com- 
pete with existing businesses. 
a barrier to entry is a condition that 
fongvun costs of the exicung fms In the 
in 
Techs a 00d exctple a ron fi on entry. 
‘The term fs also used, more qu: , aS a synonym for 
a) start-up costs.” Richard A. Posner, Economic Analy- 
- sis of Law § 10.8, at 227 (2d ed. 1977). 
barring of entail. The freeing of an estate from the 
limitations imposed by an entail and permitting its 
free disposition. © This was anciently done by means 
of a fine or common recovery, but later by a deed in 
which the tenant and next heir join. — Also termed 
breaking of entail; disentai . See enrait, (Cases: 
Deeds 127; Estates in Property 212. C.J.S. Deeds 
§ 247; Estates §§ 22-27.} 


barrister (bar-is-ter), n. In England or Northern Ire- 
land, a lawyer who is admitted to plead at the bar 
and who may argue cases in superior courts. @ In 
many other Commonwealth nations, the legal pro- 
fession is similarly divided into barristers and solici- 
tors. Cf. so.icrror (4). — barristerial (bar-o-steer-ee- 
61), adj. 


inner barrister. 1. QUEEN'S COUNSEL. 2. A student 
member of an Inn of Court. 


outer barrister. A barrister called to the bar, but 
not called to plead from within it, as a Queen's 


makes the long-run 
hi than the 


— 
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Counsel or (formerly) serjeant-at-law is permitted 
to do; a barrister belonging to the outer bar. — 
Also termed tiler barrister. See CALL 10 ‘THE BAR; OUT- 
ER BAR. 


vacation barrister. A barrister who, being newly 
called to the bar, for at least three years must 
attend inn-of-court functions that are held during 
the long vacation. 


barter, 2:. The enchants of one commodity for anoth- 
er without the use of money. — barter, vd. 


base, adj. Servile; (of a villein) holding land at the will 
of the lord. See base estate under ESTATE (). 


base court. See courr. 


based on. Copyright. Derived from, and therefore simi- 
lar to, an earlier work. © If one work is “based on” 
an earlier work, it infringes the copyright in the 
earlier work. To be based on an earlier work, a later 
work must embody substantially similar expression, 
not just substantially similar ideas. Sec derivative work 
under work (2). 


base estate. See Esrare a). 


base fee. 1. Fee «2. 2. See fee simple determinable under 
FEE SIMPLE. 


Basel Convention on the Control of Transboundary 
Movements of Hazardous Waste and Their Dispos- 
al. A 1992 treaty establishing formal rules and pro- 
cedures for the tcanspo:tz’ion and disposal of haz- 
ardous waste across national borders. ® The United 
States had not ratified the treaty as of 2003. — Often 
shortened to Basel Convention. 


baseline. /nt'l law. The line that divides the land from 
the sea, by which the extent of a state's coastal 
jurisdiction is measured. [Cases: International Law 
7. CJ.S. International Law §§ 23-24.] 


basement court. Slang. A low-level court of limited 
jurisdiction, such as a police court, taffic court, 
municipal court, or small-claims court. 


base-point pricing. 1. A pricing method that adds the 
price at the factory to the freight charges, which are 
calculated as the cost of shipping from a set location 
to the buyer's location. ® The chosen shipping base 
‘oint may be the same for all customers, or It may 
a specific, established location, such as a manufac- 
turing plant nearest to the buyer. 2. A uniform 
pricing policy in which the cost of transportation to 
all locations is presumed to be the same. 
base service. Hist. Agricultural work performed by a 
villein tenant in exchange for the lord's permission 
to hold the land. Cf. kniGet-service. 


base tenure. See TENURE. 

basic crops. See crors. 

basic-form policy. See insuRANCE POLICY. 

basic mistake. See MISTAKE. . 

basic norm. See norM. 

basic patent. See pioneer patent under PATENT (3). 


basilica (bo-sil-i-ke). [Greek] Hist. 1. (cap.) A 60-book 
Greek summary of Justinian’s oe juris Civilis, 
with comments (scholia). © The ica (“royal law") 
was begun by the Byzantine emperor Basil I, and it 
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served as a major source of the law of the Eastern 
Empire from the early 10th century until Constanti- 
nople’s fall in 1453. 2. A colonnaded hall used as a 
law court or for trading; specif., in ancient Rome, a 

ublic building usu. used as a court of justice. © A 

asilica typically featured a nave with two aisles and 
an apse. Architects adopted the basilica’s layout for 
the design of early Christian churches. 


- basis. 1. A fundamental principle; an underlying con- 
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dition. 2. Tax. The value assigned to a taxpayer's 
investment in property and used primarily for com- 

uting gain or loss from a transfer of the property. @ 
When the assigned value represents the cost of 
acquiring the property, it is also called cast basis. — 
Also termed tax basis. (Cases: Internal Revenue 
3195; Taxation €996.!1-998. C.].S. Internal Reve- 
nue §§ 114~115; Taxation §§ 1726, 1732-1734.) Pl. 
bases. 


adjusted basis. Basis increased by capital improve- 
ments and d by depreciation deductions. 
(Cases: Internal Revenue ¢ 3197; Taxation 
€=996.1-998. C.J.S. Internal Revenue § 119; Taxa- 
tion §§ 1726, 1732-1734.] 


“[I]t is well to consider the word ‘ad) 
‘adjusted basis.’ Often, after fred, certain 
to the amount of 


lustments (increases or decreases 
the original basis) must be made. After these 5 
the then has an ‘adjusted basis." Michael D. Rose 
& John C. Chommie, Federal income Taxation § 6.04, at 
300 (3d ed. 1968). : 
adjusted cost basis. Basis resulting from the origi- 
nal cost of an item plus capital additions minus 
depreciation deductions. 
carryover basis. The basis of property transferred 
by gift or in trust, equaling the transferor’s ba- 
sis. — Also termed substi basis. (Cases: Internal 
‘Revenue €$201.] 
up basis. The basis of property transferred 
by inheritance. @ Stepped-up basis equals the fair 
market value of property on the date of the dece- 
dent’s death,(or on the alternate valuation date). 
(Cases: Internal Revenue €=3205. C.J.S. Internal 
- Revenue § 116.] 
substituted basis. 1. The basis of property trans- 
ferred in a tax-free exchange or other ified 
transaction. ‘[Cases: Internal Revenue ¢°3184. 
C.J.S. Internal. Revenue §§ 120-121, 124.] 2. See 
basis point. One-hundredth of 1%; .01%. @ Basis 
points are used in computing investment yields (esp. 
of bonds) and in apportioning costs and calculating 
interest rates in real-estate transactions. 


Basket Clause. See NECESSARY AND PROPER CLAUSE. 


basse justice (bahs zhov-stees). [Law French “low jus- 
lice"] Hist. A feudal lord's right to personally try a 
person charged with a minor offense. 


bastard. 1. See illegitimate child under cin. 2. A child 
born to a married woman whose husband could not 
be or is otherwise proved not to be the father. @ 
Because the word is most commonly used as a slur, 
its use in family-law contexts is much in decline. 
(Cases: Children Out-of-Wedlock ¢=1. C.J.S. Chil- 


dren Out-of-Wedlock §§ 2-11.] 


in the term 


battered-child syndrome 


adulterine bastard. A child born to a married 
woman whose husband is not the father of the 
child. © The rebuttable presumption is generally 
that a child born of the marriage is the husband's 
child. A child horn to a woman by means of 
artificial insemination may be termed an adulterine 
bastard, but most jurisdictions prohibit a husband 
who has consented to the artificial insemination 
from denying paternity and responsibility for the 
child. Cf. ARTIFICIAL INSEMINATION. 


bastard eisne. See EISNE. 

bastardy. See ILLeGrrimacy. 

bastardy proceeding. See PATERNITY SUIT. 
bastardy process. See PATERNITY SUIT. 


bastardy statute. Archaic. A criminal statute that pun- 
ishes an unwed father for failing to support his 
child. @ These statutes have been found unconstitu- 
tional because they unfairly discriminate against fa- 
thers and do not punish unwed mothers. So they are 
unenforceable. 


batable ground (bay-ta-bal). Land of uncertain owner- 
ship. @ Batable (or debatable) originally re- 
ferred to certain lands on the border of England and 
Sune before the 1603 union of the two king- 
joms. 


batch number. See series cone. 
Bates number. See sATes-STAMP NUMBER. 


Bates stamp, n. 1. A self-advancing stamp machine 
used for affixing an identifying mark, usu. a num- 
ber, to a document or te the individual pages of a 
document. 2. BATES-STAMP NUMBER. -.- Sometimes (er- 
roneously) written Bate stamp. 


Bates-stamp, vb. To affix a mark, usu. a number, to 2 
document or to the individual pages of a document 
for the purpose of identifying anc: eeanguahing it 
in a series of documents <the pa is Bates- 
stamping the records described in the request for 
discovery>. — Sometimes (erroneously) written 
Bate-stamp. : 


Bates-stamp number. The identifying number that is 
aflixed to a document or to the individual pages of a 
document. © The term gets its name from a self- 
advancing stamp machine made by the Bates Manu- 
facturing Company. The number ts typically used to 
identify documents produced during discovery. — 
Often shortened to Bates number; Bates stamp. 


bathtub conspiracy. See inira-enterprise conspiracy un- 
der CONSPIRACY. 


Batson challenge. See cuALLENGE (1). 
battered child. See ciutn. 


battered-child syndrome. Family law. A constellation 
of medical an Peychtopical conditions of a child 
who has suffered continuing injuries that could not 
be accidental and are therefore presumed to have 
been inflicted by someone close to the child, usu. 2 
caregiver. @ Diagnosis typically results from a radio- 
logical finding of distinct bone trauma and persistent 
tissue damage caused by intentional injury, such as 
twisting or hitting with violence. The phrase was first 
used by Dr. Henry Kempe and his colleagues in a 


battered-person syndrome 


1962 article entitled “The Battered Child Syn- 
drome,” which appeared in the Journal of the Ameri- 
can Medical Association. As a result of research on 


bautered-child syndrome, the Ciildren’s Bureau of 


the United States Department of Health, Education, 
and Welfare drafted a model statute requiring physi- 
cians to report serious cases of suspected child abuse. 
See CHILD-ABUSE AND -NEGLEGT REPORTING  SENTUTE. 
[Cases: Criminal Law €474.4(4).] 

battered-person syndrome. See GATrERED-WOMAN SYN. 
DROME. 


battered-spouse syndrome. See BarreRED-WOMAN SYN- 
DROME, 


battered-wife syndrome. See saTTEREDWOMAN SYN. 
DROME. . 

battered woman. Family law. A woman who is the 
victim of domestic violence; a woman who has suf- 
fered phy-:cal, emotional, or sexual abuse at the 
hands of a spouse or partner. See domestic violence 
under VIOLENCE. 


battered-woman syndrome. Family law. A constellation 
of medical and psychological conditions of a woman 
who has sullered physical, sexual, or emutional 

. abuse at the hands of a spouse or lover. @ Buttered- 
woman syndrome was first described in the early 
1970s by Dr. Lenore Walker. 1t consists of a three- 
stage cycle of violence: (1) the tension-building stage, 
which may include verbal and mild physical abuse; 
(2) the acute battering stage, which includes stronger 
verbal abuse, increased physical violence, and per- 
haps rape or other sexual abuse; and (3) the loving- 
contrition stage, which includes the abuser’s apolo- 
gies, attentiveness, kindness, and gift-giving. This 
syndrome is sometimes proposed as a defense tu 
justify or mitigate a woman's killing of a man. — 
Sometimes (more specif.) termed battered-wife syn- 
drome; (more broadly) battered-spouse syndrome; 
(broadly) Sattered-person syndrome. [Cases: Criminal 
Law €474.4(3).] 


battery, n. 1. Criminal ‘law. The use of force against 
another, resulting in harmful or offensive contact. — 
Also termed criminal baitery. [Cases: Assault and Bat- 
tery 48. CJ.S. Assault and Battery §§ 2-3, 62, 

64-66, 81.) 
Bh hachhegperg Uvongleag defined b as the unlawful 
bi eporgah of to the coon aan another, Nk Md 
Into ts three basic elements: (1) the defendant's 
reatpag Seong Nt rth ON eT hosnattas 

or 

the doing of an unlawful act, and (3) the harmful 
ge Nasd hieltae ar la A geoheal  pte Ab 

an offensive touching.” Wayne R. LaFave & Austin W. 

Jt., Criminal Law § 7.15, at 685 (2d ed. 1986). 
aggravated battery. A criminal battery accompa- 
nied bv circumstances that make it more severe, 
such as the use of a deadly weapon or the fact that 
the battery resulted in serious bodily harm. @ In 
most state statutes, aggravated battery is classified 
as both a misdemeanor and a felony. (Cases: As- 
sault and Battery €°54. C.J.S. Assault and Battery 
§§ 72-74, 80-81.] 


sexual battery. The forced penetration of or con- 
tact with another's sexual organs or the perpe- 
trator’s sexual organs. Cf. rare. @ In most state 
statutes, sexual battery is classified as both a mis- 
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demeanor and a felony. [Cases: Rape G1. C.J.S. 
Rape §§ 1-3, 15.] 


simple battery. A criminal battery not accompanied 
by aggravating circumstances and not resulting in 
serious bodily harm. @ Simple battery is usu. a 
misdemeanor but may rise to a felony if the victim 
is, for instance, a child or a senior citizen. [Cases: 
Assault and Battery ¢=48, C.J.S. Assault and Battery 
§§ 2-3, 62, 64-66, 81.) 


2. Torts. An intentional and offensive touching of 
another without lawful justification. — Also termed 
tortious . (Cases: Assault and Battery @=2. 
CJS. and Batlery §§ 2-4, 6-8.) Cf. as. 
SAULT. — batter, vb. 
“A battery Is the actual appiication of force to the body of 
the » fis, in other the assault t 
conehesen Wis 4 man cmos Gl another with Ritveane 


battle of the forms. The conflict between the terms of 
standard forms exchanged between a buyer and a 
seller during contract negotiations. @ In its original 
version, UCC § 2-207 attempted to resolve battles of 
the forms by abandoning the common-law require- 
ment of mirror-image acceptance and providing that 
a definite expression of acceptance may create a 
contract for the sale of gods even though it contains 
different or additiona! terms. — Also termed UCC 
battle of the forms. See mipnox-imace nuce. (Cases: Sales 
@=22(4), 23(4). C_J.S. Sales §§ 38-40, 223.) 


“The rules of offer and acceptance are difficult to apply in 
certain circumstances known as the ‘battle of the forms’ 


filyah, Aa tnveduction to te Law of Contact 64 $d ed. 


batture (bo-tyoor or ba-toor). [French] Soil, stone, or 
other material that builds under water and may or 
may not break the surface. @ If batture builds against 
a bank and breaks the surface, it becomes alluvion. 
See ALLUVION (2). [Cases: Navigable Waters €=44(6); 
Waters and Water Courses €°93. CJ.S. Waters 
8§ 177-182, 184-185.] 


Baumes Law. A statute that provides for stricter crimi- 
nal prosecution and penalties up to life imprison- 
ment for an offender who has four convictions for 
felonies or certain misdemeanors. #® The | first 
Baumes Law, named for New York state Senator 
Caleb H. Baumes, was passed by the New York 
legislature in 1926. Cf. THREE-STRIKES LAW. 


bawd. Archaic. A person, usu. a woman, who solicits 
customers for a prostitute; a madam. See DISORDERLY 
HOUSE (2). Cf. pimp. (Cases: Prostitution @1. C.J.S. 
Prostitution and Related Offenses §§ 2-4, 8-18, 17, 
21-24.) 


bawdy house. See DISORDERLY HOUSE (2). 


bay. Int'l law. An inlet of the sea, over which the 
coastal country exercises jurisdiction to enforce its 
environmental, immigration, and customs laws. 
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[Cases: International Law €5. C.J.S. International 
Law §§ 14-20.] 


historic bay. A bay that, because of its shape, would 
not be considered a bay subject to the coastal 
country’s jurisdiction, except for that country's 
long-standing unilateral claim over it; a bay over 
which the coastal country has traditionally asserted 
and maintained dominion. 


Bayh-Dole Act. Patents. A federal statute that permits 
the U.S. Government to take title to or require 
licensing of nongovernmental inventions made by 
small businesses and nonprofit organizations while 
participating in federally funded programs. © Under 
the Act, an entity funded by the federal government 
must timely disclose any invention made in the 
course of a federally funded program. The entity 
may elect to retain title and to file and prosecute a 
patent application covering the invention. If the 
entity retains title to the invention, the government 
may still “march in” to force the entity to grant 
exclusive or nonexclusive licenses in appropriate cir- 
cumstances. The Act is codified in 35 USCA 
§§ 200-212. — Also termed Patent und Tradgmark 
Law Amendments Act. See MARCH-IN RIGHTS. 


BCD. See bad-conduct discharge under DISCHARGE. 
BCD special court-martial. See CoURI-MARTIAL. 
BCIA. abbr. BERNE CONVENTION IMPLEMENTATION ACT. 
BEA. abbr. BUREAU OF ECONOMIC ANALYSIS. 


- beadle (beed-al). 1. Hist. A court crier with duties 


similar to those of a constable. See NUNTIUS (3). 2. 
Hist. Eccles. law. A minor parish officer who serves 
the vestry’s needs in variqus ways, including giving 
notice of the vestr;’s meetings, executing its orders, 
and attending its inquests. 3. A macebearer at Ox- 
ford University or Cambridge University. — Also 
spelled bedel. 


"beak. BrE slang. A magistrate or justice of the peace. 
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bear, vb. 1. To support or carry <bear a heavy lnad>. 
2. To produce as yield <bear interest>. 3. To give 
as testimony <bear witness>. 

bear drive. See BEAR RAID. © 


bearer. One who possesses a negotiable instrument 
marked “payable to bearer” or indorsed in blank. 
(Cases: Banks and Banking €=137; Bills and Notes 
118, 153. CJ.S. Banks and Banking §§ 328, 330; 
Bills and Notes; Letters of Credit §§ 80, 82, 128.] 


bearer bill of lading. See BILt oF LADING. 

bearer bond. See sonp (3). 

bearer document. See bearer paper under rarer. 
bearer instrument. See bearer pa her under PAPER. 
bearer paper. See PAPER. 

bearer security. See secunrty. 


bear hug. Slang. A (usu. hostile) takeover strategy in 
which the acquiring entity offers the target firm a 
price per share that is significantly higher than 
market value, intending to squeeze the target into 
accepting. 
reverse bear hug. A maneuver by which a takeover 
target responds to a bidder's offer by showing a 


beggar-thy-neighbor policy 


willingness to negotiate but demanding a much 
higher price than that offered. © This is usu. an 
antitakeover tactic. 


bear market. See MARKET. 


bear raid. Slang. High-volume stock selling by a large 
trader in an effort to drive down a stock price in a 
short time. © Bear raids are prohibited by federal 
law. — Also termed bear drive. 


beat, n. 1. A law-enforcement officer's patrol territory. 
2. A colloquial term for the principal county subdivi- 
sion in some southern states, such as Alabama, Mis- 
sissippi, and South Carolina. 3. A voting precinct. 


be at the horn. Scots law. See PUT TO THE HORN. 


beaupleader (boh-plee-dor). [Law French “fair plead- 
ing”] Hist. 1. A fine imposed for bad or unfair 
pleading. 2. A writ of prohibition that prevented a 
sheriff from aking a fine for bad pleading. © The 
Statute of Marlbridge (1267) prohibited the taking of 
fines for this type of pleading. See PROHIBITION (2). 


beauty contest. Slang. A pataions at which a major 
client interviews two or more law firms to decide 
which firm to hire. 


bederepre. See BEDRIP. 

bedrip. Hist. A copyhold tenant's service of reaping 
the landiord’s grain. — Also spelled bederepre; bider- 
epe 


before-and-after theory. Antitrust. A method of deter- 
mining damages for lost profits (and sometimes 
ove es), whereby the plaintiff's profits are ex- 
amined before, during, and after the violation to 
estimate the reduction in profits due to the defen- 
dant’s violation. — Also termed before-and-after meth- 
od. Cf. YARDSTICK THEORY; MARKET-SHARE THEORY. 
“tn its jest farm, the [bef peta et mg! theory fooks at 
its bates rial pints betore and aieer injury pariod, 
discounts all dollars to their present value, and gives the 
pene + set ee, bees era, oe bee = serings. 
during the {njury period up to the same average level as 
comes Cringe romeey iods.” Herbert Hoven- 
{ines} Economics and Federal Antitrust Law § 16.7, at 450 


before first action, adv. Patents. After. the filing of a 
patent application but before the: mailing of any 
office action by the U.S. Patent and Trademar 
Office examiner. © For example, an applicant typi- 
cally files an information disclosure statement before 
first action, and often files preliminary amendments 
as well. (Cases: Patents ©7104. CJ.S. Patents 

§§ 145-147, 149-151, 173-175.] 


before the fact. In advance of an event of legal 
significance. 

beg, ub. 1. To request earnestly; to beseech. 2. Hist. To 
request to be appointed as guardian for (a person). 
3. Hist. To request that somcone be appointed as 
guardian for. 4. To ask for charity, esp. habitually or 
pitiably. 

beggar-thy-neighbor policy. A government's protec- 
tonist caunse of action ‘taken bg discoura; imports 
by raising tariffs and instituting nontarilf barriers, 
usu. to reduce domestic unemployment and increase 
domestic output. @ This term is sometimes applied 
to competitive currency devaluation. 


behavioral science 


behavioral science. The body of disciplines (psycholo- 
By: sociology, anthropology) that study human be- 
javior. 


behoof, n. Archaic. A use, profit, or advantage that is 
el of a conveyance <to his use and behoof>. — 
ehoove, vd. 


beige book. Slang. The popular name of the Federal 
Reserve's Summary of Commentary on Current Economic 
Conditions by Federal Reserve District, a publication that 
summarizes the economic conditions in each of the 
12 Federal Reserve Bank regions. @ Each Federal 
Reserve Bank gathers information from reports sub- 
mitted by bank and branch directors; through inter- 
views with economists, market experts, and key busi- 
ness contacts; and from other sources. The beige 
book is published eight times each year. 


Bekanntmachung im Patentblatt. (German] Patents. 
The date on which a Gebrauchsmuster (German 
petty patent) is published and made available to the 
public. 


belief, n. A state of mind that regards the existence of 
something as likely or relatively certain. 


belief-action distinction. Constitutional law. In First 
Amendment law, the Supreme Court's distinction 
between allowing a person to follow any chosen 
belief and allowing the state to intervene if necessary 
to protect others from the practices of that belief. 


belief-cluster. In critical legal studies, a group of 
unconnected ideas or opinions that appear to be 
related when considered together in reference to a 
specific subject, such as racism, sexism, or religious 
intolerance. 


believe, vb. 1. To feel certain about the truth of; to 
accept as true. Cf. suspect. 


reasonably believe. To believe (a given fact or com- 
bination of facts) under circumstances in which a 
reasonable person would believe. 


2. To think or suppose. 


belligerency. Int'l law. 1. The status assumed by a 
nation that wages war against another nation. 
(Cases: War and National Emergency 1. C.J.S. 
War and National Defense §§ 1, 5.] 2. The quality of 
being belligerent; the act or state of waging war. 


i n. A country involved in a war or other 


armed international conflict. Cf. neuTRaL. — bellig- 
erent, adj. 


bellum (bel-am). [Latin] See war (n. 


bellum inter duos (bel-am in-tar d{y}]oo-ahs). [Law Lat- 
in] Hist. War between two persons; a duel. 


bellum justum (bel-em jos-tem). [Latin] ntl law. A just 
war, one that the proponent considers morally and 
legally justifiable, such as a war against an aggres- 
sive, totalitarian regime. @ Under Roman law, before 
war could be declared, the fetiales (a group of priests 
who monitored international treaties) had to certify 
to the Senate that just cause for war existed. Thomas 
Aquinas and other medieval theologian-jurists debat- 
ed the circumstances that justified war; some canon- 
ists supported the notion of a just war against non- 
Catholics. With the adoption of the U.N. Charter, 
the bellum justum concept has lost its legal signifi- 
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cance. The Charter outlaws the use of force except 
in self-defense. U.N. Charter arts. 2(4), 51 (59 Stat. 
1031). — Also termed just war; justifiable war. 


bellwether stock. See barometer stock under stock. 


belong, vb. 1. To be the property ofa person or thing 
<this book belongs to the judge>. See owxersmir. 2, 
To be connected with as a member <they belong to 
the state bar>. 


belongings. 1. Personal property: tFFECtS. See personal 
property under rxorerty. 2. All property, including 
realty. 


below, prep., adv. & adj. 1. Beneath, under; under- 
neath. 2. (Of a lower court) having heard or having 
the power to hear the case at issue in the first 
instance <court below>; at a lower level <the mo- 
tion was heard below>. Cf. anove. 


below-market loan. See interest-free loan under Loan. 


below-the-line, adj. (Of a deduction) taken after calcu- 
lating adjusted gross income and before calculating 
taxable income. © Examples of below-the-line deduc- 
tions are medical payments and local taxes. Cf. 
ABOVE-THE-LINE. 


Ben Avon Doctrine. The principle that due proccss 
entitles public utilities to judicial review of rates set 
by public-service commissions. Ohio Valley Waler Co. 
v, Borough of Ben Avon, 258 U.S. 287, 40 S.Ct. 527 
(1920). [Cases: Constitutional Law @=298. C.J.S. Con- 
stitutional Law § 1345.} 

bench. 1. The raised area occupied by the judge in a 
courtroom <approach the bench>. 2. The court 
considered in its official capacity <remarks from the 
bench>. 3. Judges collectively <bench and bar>. 4. 
The pice of a particular court <the Fifth Circuit 
bench>. 

bench blotter. See ARREST RECORD (2). 

bench conference. See siDEBAR CONFERENCE (1). 

bench docket. See pocker (1. 


bencher. A governing officer of an English Inn of 
Court; one of the Masters of the Bench. See ixx OF 
COURT (1). 


bench legislation. See JuDGE-MADE LAW (2). 


benchmark. A standard unit used as a basis for com- 
parison. ; 

bench memo. 1. A short brief submitted by a lawyer to 
a trial judge, often at the judge's request. 2. A legal 
memorandum prepared by an appellate judge’s law 
clerk to help the judge in preparing for oral argu- 
ment and perhaps in drafting an opinion. © A trial- 
court judge may similarly assign a bench memo to a 
law clerk, for use in preparing for hearing or trial or 
in drafting an opinion. 

bench parole. See bench probation under rroas-T1oN. 

bench probation. See rrosaTion. 


bench ruling. An oral ruling issued by a judge from 
the bench. 


bench trial. See TRIAL. 


bench warrant. A writ issued directly by a judge to a 
law-enforcement officer, esp. for the arrest of a 
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erson who has been held in contempt, has been 
indicted, has disobeyed a subpoena, or has failed to 
appear for a hearing or trial. © A bench warrant is 
often issued for the arrest of a child-support obligor 
who is found in contempt for not having paid the 
support obligation. (Cases: Criminal Law €=2683, 
C.J.S. Criminal Law § 355.] 


bene factum (ben-ay fak-tam). See BONUM FACTUM. 


benefice (ben-o-fis). 1. Hist. A feudal estate in land, 
held during the life of the tenant. See BENEFICIUM (8). 
“(The vassal no longer owns the land, but ‘holds’ it ‘of’ the 

iord — the vassal has become a ‘tenant’ (from the Latin, 
‘tenere’, to hold). The vassal’s interest in the land so held, 

first called a ‘ ie One a ee 
eee tae 8 Nee = eee Gu, tang tee (3d ed. 


2. Hist. Eccles. law. An estate held by the Catholic 
Church in feudal tenure. See BENEFICIUM (1), (2). 3. 
An ecclesiastical office such as 2 bishopric or parish; 
a preferment. 4, BENEFICIUM (8). 


: bénéfice (bay-nay-fees). [French “benefit”] French law. 


A benefit or advantage; esp., a privilege given by law 
rather than by agreement of the parties. 


 bénéfice de discussion. [French] BENEFIT OF DISCUSSION. 


RAE TE ah 0S 3 EL TERRA oe hes ST ED SEES WES SST 


bénéfice de division. [French] SENEFIT OF DIVISION. 
bénéfice d’inventaire. [French] BENEFIT OF INVENTORY. 


beneficial, adj. 1. Favorable; producing benefits <ben- 
eficial ruling>. 2. Consisting in a right that derives 
from something other than legal ttle <beneficial 
interest in a trust>. 


beneficial association. See benevolent association under 
ASSOCIATION. 


beneficial enjoyment. See ENJOYMENT. 


beneficial holder of securities. A holder of equitable 
title to corporate stock. © The stock is not registered 
aneer the holder's name in the corporation's rec- 
ords. 


beneficial improvement. See valuable improvement un- 
der IMPROVEMENT. 


beneficial interest. See INTEREST (2). 
beneficial owner. See owNER.. 
beneficial ownership. See ownerstur. 
beneficial power. See power (8). 
beneficial use. See usE (1. 


beneficiary (ben-9-fish-ee-er-ee or ben-o-fish-a-ree), n. 
1. A person for whose benefit property is held in 
trust; esp., one designated to benefit from an ap- 
pointment, disposition, or assignment (as in a will, 
insurance policy, etc.), or to receive something as a 
Tesult of a legal arrangement or instrument. 2. A 
person to whom another is in a fiduciary relation, 
whether the relation is one of agency, guardianship, 
or trust. 3. A person who is initally entitled to 
enfurce a | nhepor whether that person is the prom- 
isee or a third party. — beneficiary, adj. 

contingent beneficiary. 1. A person designated b 

the testator to leita a gift iF the primary benefi- 
ciary is unable or unwilling to take the gift. — Also 
termed conti beneficiary. 2. A person designat- 
ed in a life-insurance policy to receive the pro- 


beneficiary heir 


ceeds if the pri beneficiary is unable to do 
so. — Also te secondary iary. (Cases: 
Insurance €3488, 3485. C.J.S. Insurance § 1428.] 


creditor beneficiary. A third-party beneficiary of a 
contract who is owed a debt that is to be satisfied 
by another party’s performance under the con- 
tract. (Cases: Contracts €°187(1). C.J.S. Contracts 
§ 602.) 

direct beneficiary. See intended beneficiary. 

donee beneficiary. A third-party beneficiary who is 
intended to receive the benefit of the contract's 
performance as a gift from the promisee. 


t' beneficiary. See expectant distributee under 
DISTRIBUTEE. 


favored beneficiary. A beneficiary of a will who. 


receives disproportionate amounts of the testator’s 
property as compared with others having equal 
claims to the property, raising the specter of the 
beneficiary’s undue influence over the testator. See 
UNDUE INFLUENCE. (Cases: Wills €7164-166. C.J.S. 
Wills §§ 367-875.] 


incjdental beneficiary. 1. A third-party bencficia 

who is not intended to benefit from a contract an 

thus does not acquire rights under the contract. 

Cf. intended beneficiary. (Cases: Contracts €187(1). 

C.J.S. Contracts § 602.) 2. A person to whom a 

setdor of a trust does not manifest an intention to 
ive a beneficial interest but who may benefit from 
e trust's performance. 


income beneficiary. A person entitled to income 
from property; esp., a person entitled to receive 
trust income. [Cases: Trusts 273. C.J.S. Trover 
and Conversion §§ 542-550.] 


intended beneficiary. A third-party beneficiary who 
is intended to benefit from a contract and thus 
acquires rights under the contract as well as the 
ability to enforce the contract once those rights- 
have vested. — Also termed direct beneficiary. Cf. 
incidental beneficiary. {Cases: Contracts €187(1). 
C.J.S. Contracts § 602.) — 


life beneficiary. One who receives payments or 
thes benefits from a trust for life. (bares: Trusts 
140. C.J.S. Trover and Conversion §§ 254-257.) 


mary beneficiary. The on designated in a 
ie traarance policy to aie the srocesds when 
the insured dies. 


secondary beneficiary. See contingent beneficiary (2). 


third-party beneficiary. A person who, though not 
a party to a contract, stands to benefit from the 
contract's performance. @ For example, if Ann and 
Bob agree to a contract under which Bob will 
render some performance to Chris, then Chris is a 
third-party beneficiary. (Cases: Contracts 
187(1). C.J.S. Contracts § 602.) 


unborn beneficiary. A person who, though not yet 
born, is named in a general way as sharing in an 
estate or gift. © An example might be a grandchild 
not yet born when a grandparent specifies, in a 
will, that Blackacre is to go to “my grandchildren.” 


beneficiary heir. See ner. 


beneficio primo ecclesiastico habendo 


beneficio ‘abarts ecclesiastico habendo (ben-9-fish-ee-oh 
pry-moh @klee-z[h]ee-as-ta-koh ha-ben-doh). [Latin 
“having the first ecclesiastical benefice”) Hist. A writ 
from he king to the lord chancellor ordering the 
appointment of a named person to the first vacant 
benefice. 


beneficium (ben-a-fish-ee-am), x. (Latin “benelit") 1. 
Roman law, A privilege, remedy, or benefit granted 
by law, such as the beneficium abstinendi (“privilege of 
abstaining”), by which an heir could refuse to accept 
an inheritance (and thereby avoid the accompanying 
debt). 2. Hist. A Icase, generally for life, given by a 
ruler or lord to a freeman. @ Beneficium in this sense 
arose on the continent among the German tribes 
alter the collapse of the Roman Empire. 

“All those to whom the Frankish king had given fand and to 
whom the Frankish emperor had granted political authority 
had recelved it on certain conditions. They were the recipi- 
ents of roya! favor — a beneficium. Their holding came to 
be so styled." Max Radin, Handbook of Anglo-American 
Legal History 126 (1936). 
3. Hist. English law. An estate in tand granted by the 
king or a lord in exchange for services. @ Originally, 
a byneficien could not be passed to the holder's 
heirs, in contrast to feuds, which were heritable from 
an early date. Tenants, however, persisted in at- 
tempting to pass the property to their heirs, and 
over time the beneficium became a heritable estate. 
As this process occurred, the meaning of beneficium 
narrowed to a holding of an <cclesiastical nature. 
See BENEFICE (1). 
“Beneficia were fornerly Portions of Land, etc. given by 
Lords to their Followers for their Maintenance; but aftar- 
wards as these Tenures became Perpetual and Hereditary, 
left their Narne of Beneficia to the Livings of the Clergy, 
retained to themselves the Name of Feuds. And Benefli- 
cium was an estate in land at first granted for Life only, so 
calied, because it was held ex mero Benelicio of the Donor 
... [bJut at Length, by the Consent of the Donor, or his 
Heits, they were continued for the Lives of the Sons of the 
Possessors, and by Degrees past into an Inheritance... .” 
Giles Jacob, A New Law-Dictionary (8th ed. 1762). 
“in England from aimost, If not quite, the earliest moment of 
its igreind rere ie word emg seems not ph 2 
imply. ‘0 denote, a heritable, though a dependent rig 
But ff on the continent we trace back the use of this word 


already gone far; the words feum, feudum, feodum are 
fast, supplanting benefictum...." 1 Frederick Paltock & 
Frederic The 


. : of English Law Before the 
Time of Edward | 67-68 (2d ed. 1888). 


4. Hist. Eccles. law. A feudal tenure for life in 
church-owned land, esp. land held by a td sai e 
Over time, this sense of beneficium faded, and it 
came to be restricted to that of an ecclesiastical 
living, i.e., a venefice. 
“The became a feodal ford; and all ordinary patrons 
superio elle oa by eodal fen rg thd pein 
r. es enure, 
gratuitous donations, were at that time denominated benefi- 
cia: thelr very name as well as lon was borrowed, 
and the care of the souls of a thence came to be 
denominated a benefice.” 4 William Blackstone, Commen- 
taries on the Laws of England 106 (1769). 


5. Hist. A benefit or favor; any particular privilege, 


such as benefit of clergy (beneficium clericale). 6. BENE- 
FIce (3). — Also termed (in senses 3-6) benefice. 


— — 
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beneficium abstinendi (ben-o-fish-ee-om ab-sti-nen-d!). 
{Latin “privilege of abstaining") Roman law. The 
right of an heir to refuse an inheritance and thus 
avord liabiiity for the testator’s debts. 
“[T]hese heirs came also to be protected by the tor, 
oe) by the jus or beneficium abstinendi. Ponte’ Latgiet 
care not to act as heir in any kind of way, then, whether 
they formally demanded the privilege or not, their own 
property could not be made liable for their ancestor's 
debts.” A.W. Leage, Roman Private Law 220 (C.H. Ziegler 
ed., 2d ed. 1930). 
beneficium cedendarum actionum -(ben-a-fish-ee-am 
see-den-day-rain ak-shee-oh-nam). [Latin “privilege 
of having actions made over"] Roman & Scots law. 
The right of a cosurety who might or might not have 
paid the debt to compel the creditor to give over the 
tight of action against the debtor and the other 


- cosureties. @ Under Scots law, a cusurety’s (or cocau- 


lioner’s) right of action against the’ nonpaying co- 
surety arises on payment, without the necessity of 
compelling the creditor to assign the action. But in 
Roman law, the right of action arose before the 
paying of the debt. 


beneficium competentiae (ben-a-fish-ee-ani kom-pa- 
ten-shi-ee). [Latin “privilege of competency") Roman 
& Scots law. A debtor's right to be ordired to pay 
only as much as the debtor reasonably could, so that 
after assigning his or her estate to creditors, the 
debtor kept enough to live on. See assignment for tie 
benefit of creditors under ASSIGNMENT; SALVO BENEFICIO 
COMPETENTIAE. 


beneficium divisionis (ben-a-fish-ee-am di-vizh-ee-oh- 
nis). See BENEFIT OF DIVISION. 
beneficium inventarii (ben-a-fish-ee-om in-ven-tay-ree- 
1 or in-ven-tair-ee-1). [Latin “with the benefit of in- 
ventory”) Roman law. The right uf an heir to take an 
inventory within a set time before deciding whether 
to accept an inheritance. @ An heir could provision- 
ally take the succession and disclaim responsibility 
for debts beyond the estate's value until the invento- 
ry was completed and the inheritance accepted or 
aia This right was introduced by Justinian. — 
o termed cum beneficio inventarii (kam ben-o-fish- 
ee-oh in-ven-tair-ee-1). 


beneficium ordinis (ben-2-fish-ee-am or-da-nis). (Latin 
“privilege of order”}] Roman & Scots law. A surety's 
right to ae a creditor to seek payment from the 
principal debtor before seeking payment from the 
surety. See BENEFIT OF DISCUSSION. ig 
Ordinis ... by the civil law-and our own, a 
cautioner, cS ap ellie dob hea cbeagn “melden deri 
be by extreme diligence.” Hugh 
, A Digest of the Law of Scotland 76 (3d ed. 1865). 
beneficium separationis (ben-a-fish-ee-am sep-a-ray- 
shee-oh-nis). [Latin “privilege of separation”) Roman 
law. The right of a creditor of the deceased to have 
the property of the deceased separated from an 
heir’'s property. @ This separation protected the 
creditors by ensuring that the deceased's property 
was not used to pay the heir’s creditors. — Also 
termed separatio bonorum. 


benefit, n. 1. Advantage; privilege <the benefit of 
owning a car>. 2. Profit or gain; esp., the consider- 
ation that moves to the promisee <a benefit received 
from the sdle>. — Also termed legal benefit; legal 
value. Cf. DETRIMENT (2). 


SET yore POR Rae OH ey oS Oe eA 0 Soltek 66 SIE REE er ee: 
eke at nd ae 2 te win SOS RE SEAL AEE 1 CaS RRR IR NIN a7: 
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death benefit. (usu. pl.) A sum or sums paid to a 
beneficiary from a life-insurance policy on the 
death of an insured. 


fringe benefit. A benefit (other than direct salary or 
compensation) received by an employee from an 
employer, such as insurance, a company car, or a 
tuition allowance. — Often shortened (esp. in pl.) 
to benefit. (Cases: Master and Servant 72. C.J.S. 
Employer-Employee Relationship §§ 146-152, 155, 
175.) 


general benefit. Eminent domain. The whole com- 
munity’s benefit as a result of a taking. @ It cannot 
be considered to reduce the compensation that is 
due the condemnee. [Cases: Eminent Domain 
€91. CJ.S. Eminent Domain § 85.] 


peculiar benefit. See special benéfit. 


pecuniary benefit. A benefit capable of monetary 
valuation. 


special benefit. Eminent domain. A benefit that ac- 
crues to the owner of the land in question and not 
to any others. @ Any special benefits justify a 
reduction in the damages payable to the owner of 
land that is abana taken the government 
during a public project. — termed peculiar 
benefit. (Cases: Eminent Domain €@91. C_J.S. Emi- 
nent Domain § 85.} 


3. Financial assistance that is received from an em- 
ployer, insurance, or a public program (such as 
social security) in time of sickness, disability, or 
unemployment <a benefit from the welfare office>. 
[Cases: Social Security and Public Welfare 140.5, 
251. CJS. Social Security and Public Welfare 
§§ 48-49, 58-59, 61, 146-150, 211.] — benefit, vd. 


benefit association. See benevolent association under As- 
SOCIATION. 


benefit certificate. A written obligation to pay a 
named person a specified amount upon stipulated 
conditions. @ Benelit certificates are often issued by 
fraternal and beneficial societies. [Cases: Beneficial 
eats © 18(1). CJ.S. Beneficial Associations 
§ 29.) , 


benefit of an earlier filing date. Patents & srademarks. 
For a patent or trademark applicant, the advantage 
of being assigned the filing date of a related, earlier- 
filed application. @ Under 35 USCA § 119: (1) a U.S. 
patent application is given the filing date of an 
earlier foreign application filed in accordance with 
the Paris Convention as long as the U.S. filing occurs 
not more than one year after the foreign filing; and 
(2) a continuing application filed in accordance with 
35 USCA § 120 is given the filing date of an earlier- 
filed U.S. application. Similarly, under 15 USCA 
§ 112G6(d), a U.S. trademark applicant receives the 
anak date of an earlier-filed foreign application if: 
(1) the foreign application was filed in a Paris Con- 
vention country; and (2) the U.S. application is filed 
within six months after the foreign application. — 
Also termed benefit of priority filing date; claim of 
priority. (Cases: Patents 67110. C.J.S. Patents § 156.] 


benefit-of-bargain rule. See’ BENEFIT-OF-THE-BARGAIN 
RULE, : 


—_— 


benefit of division 


benefit of cession. Civil law. A debtor's immunity from 
imprisonment for debt. © The immunity arises when 
the debtor's property is assigned to the debtor's 
creditors. See CESSIO BONORUM. 


benefit of clergy. 1. At common law, the privilege of a 
cleric not to be tried for a felony in the King's Court 
<in the Middle Ages, any man who could recite the 
“neck verse” was granted the benefit of clergy>. @ 
Although clergy includes monks and nuns as well as 
priests, there are no known cases of women claiming 
or being granted benefit of clergy. Congress out- 
lawed benefit of clergy in federal courts in April 
1780. It was abolished in England in 1827 but 
survived even longer in some American states, such 
as South Carolina, where it was successfully claimed 
in 1855. State v. Bosse, 42 S.C.L. (3 Rich.) 276 
(1855). — Also termed clergy privilege: clericale privile- 
gium. See NECK VERSE. 

“Benefit of clergy was a remarkable privilege which, al- 
ce 


rg eld te, was for centuries of im 

in | law. Some of it Is even now essential 

@ proper of commen law crimes. After 
the Conqueror separated the 

secular courts, put forward the claim that all 
“ty orders be 

farisdiction in all p , elvil of criminal. Eventually 

‘clerks’ of 


committed any 

be tried only in an ecclesiastical court, and therefore were 

See to Asap yet geri as that cout could 
clerk cf such crime was accordingly 

passed over to the bishop's court. He was there tried before 

@ fury of clerks by the oaths of twelve compurgators; a 

mode of trial which carne | ensured him an acquittal.” J.W. 


oa Tumer, Kenny's of Criminal Law 75 (16th ed. 
‘Benefit of clergy,’ in its In, was the ofa 
man net to be felony In the out In Peet 


make f ca punishment.” Rollin M. Perkins & 
Ronald N. Boyce, Criminal Law 3 (3d ed. 1982). 
2. Religious approval as solenmnized by church ritual 
<the couple had several children without benefit of 
clergy>. @ This common use of the phrase is prem- 
ised on a misunderstanding of its original meaning 
(sense 1). we m 
benefit of counsel. See ricitr To COUNSEL (). 


benefit of discussion. Civil law. A guarantor’s right to 


; des pha a creditor to seek payment from the princi- 
pa 


debtor before seeking payment from the guaran- 
tor. — Also termed (in French law) bénéfice de discus- 
sion; (in Scots law) right of discussion. (Cases: Guaranty 
€>42(1), 45, 77(2).1 


“Benefit of Discussion. By common law a cautioner, bound 
simply as such, had to Insist that the creditor should 


n him 
debt” Wiliam K. Morton’& Dale A. Whitman, Manual of the 
Law of Scotland 299 (1696). 


benefit of division. Csvil law. A surety's right to be 
sued only for a part of the debt proportionate to the 
number of solvent cosureties. — Also termed (in 
Roman law) beneficium divisionis; (in French law) 6é- 
néfice de division; (in Scots law) right of division. (Cases: 


beds | 
~ale 


benefit of inventory 


Principal and Surety 66, 168, 169. C.J.S. Principal 
aud Surety §§ 72, 218-219.} 


benefit of inventory. Civil law. The principle that an 
heir's liability for estate debts is limited to the value 
of what is inherited, if the heir so elects and files an 
inventory of the estate's assets. — Also termed bénéf- 
ice d'inventaire. (Cases: Descent and Distribution 
S119. C.).S. Descent and Distribution §§ 112, 114, 
123.) 


benefit of priority filing date. See BENEFIT OF AN EARII- 
ER FILING DATE. 


benefit-of-the-bargain damages. See DAMAGES. 


benefit-of-the-bargain rule. 1. The principle that a 
party who breaches a contract must pay the ag- 
grieved party an amount that puts that person in the 
same financial position that would have resulted if 
the contract had been fully performed. (Cases: Dam- 
ages ©117.] 2. The principle that a defrauded 
buyer may recover from the seller as damages the 
dillerence between the value of the property as 
represented and the actual value received. — Also 
termed benefit-of-bargain rule. Cf. OCt-OF-POCKET RULE. 
[Cuses: Fraud €59(2).} 


benevolent association. See ASSOCIATION. 


benevolentia regis habenda (ben-o-va-len-shee-a ree-jis 
ha-ben-doa). [Latin “the king's benevolence to be 
had"] Hist. A fire paid to receive the king’s pardon 
and a restoration of place, title, or estate. 


benevolent society. See benevolent association under as- 
SOCIATION. 

Benthamism. See hedonistic utilitarianism under uri. 
TARIANISM. 


Benthamite, adj. Of or relating to the utilitarian theo- 
ry of Jeremy Bentham. See hedonistic utilitarianism 
under UTILITARIANISM. 


BEP. abbr. BUREAU OF ENGRAVING AND PRINTING. 


bequeath (bi-kweeth), vb. 1. To give property (usu. 
personal property) by will. [Cases: Wills Br C.j.S. 
Wills §§ 1, 3, 174.] 2. Hist. To assign or transfer real 
or personal property by formal declaration, either 
inter, vivos or after death. 


bequeathal. See BEQUEST. 


bequest (bi-kwest), n. 1. The act of giving property 
(usu. personal property) by will. [Cases: Wills ¢=1. 
C.J.S. Wills §§ 1, 3, 174.] 2. Property (usu. personal 
property other than money) disposed of in a will. — 
Also termed bequeathal (bi-kwee-thal) Cf. nevise; LEG. 
ACY, 
charitable bequest. A bequest given to a philan- 
thropic organization. See CHARITABLE ORGANIZATION. 
[Cases: Charities 4. C.J.S. Charities §§ 3-4.) 


conditional bequest. A bequest whose effectiveness 
or continuation depends on the occurrence or 
nonoccurrence of a particular event. @ An example 
might be a testator’s gift of “the income from the 
farm to my daughter, Betty, until she remarries.” 
If a condiuon prohibits certain legal conduct, such 
as using tobacco or growing a beard, it is some- 
times termed a reformation condition or character- 
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improvement condition. (Cases: Wills 639-668. 
C.J.S. Wills §§ 1380-1424.) 


demonstrative bequest. A bequest that, by its terms, 
must be paid out of a specific source, such as a 
stock fund. (Cases: Wills ©9755. CJ.S. Wills 
§§ 1664, 1667-1677, 1679-1683.) 


executory bequest. A bequest of a future, deferred, 
or contingent interest in personal property. 
(Cases: Wills @625. CJ.S. Wills §§ 1314-1317, 
1319.) 


general bequest. 1. A bequest of a general benefit, 
rather than a particular asset, such as a gift of 
money or a gift of all the testator’s stocks. 2. A 
bequest fae tg out of the general assets of the 
estate. [Cases: Wills €°756. C.].S. Wills §§ 1663, 
1667-1677, 1679-1683.) 


monetary bequest. See pecuniary bequest. 
money bequest. See pecuniary bequest. 


stele beguest. A testamentary gift of money; a 
legacy. — Also termed monetary bequest, money be- 
st. (Cases: Wills €=566, 567. C.J.S. Wills 

§ 1141, 1143-1147.) 


remainder bequest. See residuary bequest. 


residuary bequest. A bequest of the remainder of 
the testator's estate, after the payment of the debts, 
legacies, and specific uests. — Also termed 
remainder bequest. (Cases: Wills @°586. C.J.S. Wills 
§§ 1176-1179, 1184.] 


specific bequest. A bequest of a specific or unique 

item of property, such as any real estate or a 

suas piece of furniture. (Cases: Wills €°753. 
JS. Wills §§ 1662, 1667-1677, 1679-1683.} 


Berlin Act. Copyright. A 1908 revision of the Berne 
Convention prohibiting formalities as a requirement 
for copyright protecuon, recommending (but not 
requiring) a term of protection equal to the life of 
the author aoa 50 years, and expanding the types of 
works eligible for copyright protection, @ Motion 
pictures were included in copyright protection for 
the first time. — Also termed Berlin Act of 1908; 1908 
Berlin Act. 


Berne Additional Protocol. Copyright. A 1914 amend- 

ment to the Berne Convention providing for repri- 
sals aie a foreign national who publishes simulta- 
neously in both a member nation and the author's 
own nonmember and nonreciprocatin rananal & e 
The reprisal was aimed at the United States, which 
until 1989 refused to join the Berne Convention but 
whose citizens could enjoy Berne protection by first 
publishing in a member nation. See pack DOOR TO 
BERNE. 


Berne Convention. Copyright. An international copy- 
right treaty providing that works created by citizens 
of one signatory nation will be fully protected in 
other signatory nations, without the need for local 
formalities. © The treaty was drafted in Berne in 
1886 and revised in Berlin in 1908. It is now admin- 
istered by the World Intellectual Property Organiza- 
tion and prescribes minimum levels and terms of 
copyright protection. The United States ratified the 
Berne Convention in 1989 and changed several as- 
pects of U.S. copyright law to comply with the 
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treaty’s terms. — Also termed Berne Copyright Conven- 
tion; Berne Convention for the Protection of Li and 
Artistic Property. (Cases: Copyrights and Intellectual 
Property 34. C.J.S. Copyrights and Intellectual Prop- 
erty §§ 21, 92.] 

Berne Convention Implementation Act. ight. 
The 1988 federal law making the United States a 
signatory to the Berne Convention, 102 years after 
the convention was first opened for signatures. © 


The law ended rigid formalities for registration and 


marking, although registration is still required be- 
fore U.S.-copyright owners can sue for infringement. 
Pub. L. No. 100-568, 102 Stat. 2853. — Abbr. BCIA. 


Berne Copyright Convention. See BERNE CONVENTION. 


Berne-minus, adj. ight. Of or relating to the 
second sentence of Art. 9(1) of the TRIPs Agree- 
ment, which provides that intellectual-propert 
rights and duties under the Berne Convention will 
not be expressly enforced on noncomplying signa- 
tors through the TRIPs Agreement. U.S. reluctance 
to express EL shparic moral rights of authors and 
a has criticized as a “Berne-minus” atti- 
tude. 


: Berne Paris Act. Copyright. A 1971 revision of the 
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Berne Convention reducing the obligations of na- 
tiuns that became members as colonies of signato- 
ries. -- Alsi. termed 197] Paris Act of the Berne 
Convention. 


Berne-plus, adj. ight. Of or relating to a copy- 
right-treaty provision that affords greater intellectu- 
al-property protection than the minimum required 
by the Berne Convention, either by granting strong- 
er rights or by extending protection to new forms of 
subject matter. @ The term arose during negotiations 
over the TRIPs ment, reflecting the prmaele 
that the treaty should incorporate and build on 
existing international law. The WIPO treaties are 
said to be “Berne-plus” treaties because they incor- 
porate Berne protections and add additional protec- 
tions of their own. 


Berné Safeguard Clause. Copyright. A provision in the 
Universal Copyright Convention barring protection 
in Berne Union countries for the works of any 
country that withdraws from the Berne Union after 
January 1, 1951. © The purpose of the clause was to 

revent countries from withdrawing from the Berne 

nion in favor of the more relaxed copyright-pro- 
tection standards of the Convention. The clause was 
amended in 1971 to give developing countries the 
right to opt out of its mandate. 


Berne Union. Copyright. The treaty alliance of Berne 
Coavention member nations. 


Berry rule. The doctrine that a defendant seeking a 
new trial on grounds of newly discovered evidence 
must show that (1) the evidence is newly discovered 
and was unknown to the defendant at the time of 
trial; (2) the evidence is material rather than sage 
cumulative or impeaching; (3) the evidence will 
probebiy B spsar an acquittal; and (4) the failure to 
learn of the evidence was not due to the defendant's 
lack of diligence. Berry v. State, 10 Ga. 511 (1851). 
errr ‘aes Law @938(1). C.J.S. Criminal Law 


best endeavors 


Bertillon system (bar-ta-lon or bair-tee-yawn). A sys- 
tem of anthropometry once used to identify crimi- 
nals by measuring and describing them. @ The Ber- 
tillon system is named for Alphonse Bertillon, the 
French anthropologist who developed the technique 
early in the 20th ery. It has been largely re- 
placed by fingerprinting. Cf. antiropometRy. 

“The system of identification known as the Bertillon system 
ls worked out on the assumpticn that an individual’s physi- 
cal measurements are constant after is attained. 
Such measurements include height, span of arms, sitting 
height, length of head, width of right ear, length of left foot, 
lengh of eit middle tnger. long of lt fle Singer, end 
tength of left forearm. lon also records 


wy Moore hior need fo tll ing’ anoma- 
“ 3 (Vemon C. Bran- 


is & Samuel! B. Kutaoh eds, Toa sv. “Criminalistics.” 


bes (bes), 2. (Latin) 1. Roman law.-Two-thirds of the 
Roman as, or pound, consisting of 8 unciae (ounces) 
out of 12. See as; uncia. 2. Civil law. Two-thirds of 
an inheritance. 


besayel (bes-ay-ol). [Law French] Hist. 1. A writ of right 
used by a great-grandfather’s heirs to recover prop- 
erty held by the great-grandfather. See assize of mort 
d'ancestor under assize (6). 2. A great-grandfather. — 
Also spelled besaiel; besaile; bisaile; besayle. Cf. AleL; co- 
SINAGE. 


besluit (bi-sloyt), n. [Dutch “decision”) Roman-Dutch 
law. A legislative resolution or decree. 


ution doctrine. Securities. The principle 
that if soft information in a prospectus is accoinpa- 
nied by cautionary language that adequately warns 
investors that actual results or events may affect 
performance, then the soft information may not be 
materially misleading to investors. @ Soft information 
includes forecasts, estimates, opinions, and projec- 
tions about future performance. The doctrine was 
codified in the Private Securities Litigation Reform 
Act of 1995. 


best bid. See 10 (1). 


best edition. Copyright. A particular version of a copy- 
righted work that is published in the U.S. before the 
date of deposit and 
of Congress, in its discretion, as the most suitable for 
its purposes. © Two copies of a copyrighted work, in 
the selected best-edition. form, must be depositcd 
with the Library. (Cases: Copyrights and Intellectual 
Property @50.10. C.J.S. Copyreghts and Intellectual 


Property $§ 38-39.] 


best efforts. Diligent attempts to carry out an obli- 
gation <the contractor must use best efforts to com- 
plete its work within the stated time>. @ As a stan- 
dard, a best-efforts obligation is stronger than 2 
faith obligation. Best efforts are measured by 
measures that a reasonable person in the same 
circumstances and of the same nature as the actin 
party would take. — Also termed best endeavors. Cl. 
due diligence (1) under viILiGENCE; Goop Fart. [Cases: 
Contracts 189. C.J.S. Contracts §§ 341-342.) 


best-efforts contract. See CONTRACT. 
best-efforts underwriting. See UNDERWRITING. 
best embodiment. See pest MODE. 

best endeavors. Sce BEST EFFORTS. 


t is designated by the Library ,,,,, 


best evidence 


best evidence. See EVIDENCE. 


best-evidence rule. The evidentiary rule providin 
that, to prove the contents of a writing (or a record- 
ing or photograph), a party must produce the origi- 
nal writing (or a mechanical, electronic, or other 
fanuliar duplicate, such as a photocopy) unless it is 
unavailable, in which case secondary evidence — the 
testimony of the drafter or a person who read the 
document — may be admitted. Fed. R. Evid. 
1001-1004. — Also termed decumentary-originals rule; 
ariginal-wriling rule; original-document rule. [Cases: 
Criminal Law 398-403; Evidence 157-187. 

§§ 833-845; 


Evidence 


CJS. Criminal Law 
§§ 1054-1131.) 


Invoked, and though an be made against a 

party who falls to produce what be better lence, 

yet no court will in exctude refovant lence be- 

cause there might be better evidence available.” John H. 
‘ene A * Textbook af the Law of Evidence 219 
1 


bestiality (bes-chce-al-a-tee). Sexual activity between a 
human and an animal. @ Some authorities restrict 
the term to copulation hetween a human and an 
animal of the opposite sex. See sovomy. [Cases: 
Sudomy 1. C.J.S. Sodomy 8§ 2-6.) 


best interests of creditors. Bankruptcy. A test for con- 
firmation of a reorganization plan whereby the court 
inquires into whether the plan ensures that the value 
of property to be distributed to each creditor is at 
least the amount that the creditor would receive if 
the debtor's estate were liquidated in a Chapter 7 
case. @ A court may not confirm a plan in a Chapter 
9, Chapter i2, or Chapter 13 case unless it is in the 
best interests of the creditors. In a Chapter 11 case, 
a court may confirm a plan even though some 
creditors do not vote to accept it if the court finds 
that the plan is in the creditors’ best interest. 11 
USCA §§ 944(7), 1129(a)(7), 1225(a)(4), 
1325(a)(4). — Also written best mterest of creditu's. 


best interests of the child. Family law. A standard by 
which a court determines what arrangements would 
be to a child’s greatest benefit, often used in decid- 
ing child-custody and visitation matters and in de- 
ciding whether to approve an adoption or a guard- 
ianship. @ A court may use many factors, including 
the emotional tie between the child and the parent 
or guardian, the ability of a parent or guardian to 
give the child love and guidance, the ability of a 
arent or guardian to provide necessaries, the estab- 
ished living arrangement between a parent or 
guardian and the child, the child's preference if the 
child is old enough that the court will consider that 
preference in making a custody award, and a par- 
ent’s ability to foster a healthy relationship between 
the child and the other parent. — Abbr. BIC. — 
Also termed best interest of the child, CE. pAREN'TAL-PREF- 
ERENCE DOCTRINE. 
best-interests-of-the-child doctrine. Family law. The 
prevcple that courts should make custady decisions 
ased on whatever best advances the child's welfare, 
regardless of a claimant's particular status or rela- 
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tionship with the child. @ One important factor 
entering into these decisions is the general belief 
that the child's best interests normally favor custody 
by parents, as opposed to grandparents or others 
less closely related. The doctrine is quite old, having 
been stated, for example, in the early-19th-century 
case of Commonwealth vv. Briggs, 33° Mass. 203 
(1834). — Sometimes shortened to best-interests doc- 
trine; best-interest’ doctrine. Sec vAQeNTAL-VREFERENCE 
DOCTRINE, 

best mode. Patents. The best way that the inventor 
knows to work the invention described and claimed 
in a patent or patent application. @ A patent applica- 
tion must disclose the best mode known to the 
inventor at the time of the filing. Failure to disclose 
the best mode can render a patent invalid. 35 USCA 
§ 112, 9 1.— Also termed best embodiment. Cf. enaaie- 
MENT REQUIREMENT. (Cases: Patents C98. C.].S. Pat- 
ents §§ 137-139.] 

best-mode requirement. Patents. The requirement thit 
a patent application show the best physical method 
known to the inventor for using the invention. Cf. 
ENABLEMENT REQUIREMENT. (Cases: Patents C=9s. 
C.J.S. Patents §§ 137-139.) : 

bestow, vb. Te convey as a gilt <bestow an honor on 
another>. — bestowal, 1. 


best use. See highest and best use under Use. 


bet. n. Something (esp. money) staked or pledged as a 
wager. (Cases: Gaming i.] — bet, vb. — betting, 
n. — Dettor, fn. 

layoff bet. A bet placed by a bookmaker to protect 
against excessive losses or to equalize the total 
amount placed on each side of the wager. See Lay- 
orF BETTOR. [Cases: Gaming €73.] 


beta-test agreement. J/niellectual property. A software 
license agreement, usu. between a software develop- 
er and a customer, permitting the customer to use 
the software p mina “live” environment before 
its release to the general public. @ Beta-test agree- 
ments differ from more conventional software licens- 
es in that they typically (1) have more significant 
limitations on liability; (2) contain few, if any, war- 
ranties; and (3) require user evaluation and feed- 
back. — Also termed software bela-test agreement. , 


beta testing. Intellectual . The process of testin 
products and services, esp. software, under real-life 
conditions. © Consumers often engage in beta testing 
at no cost in exchange for reporting to the develop- 
er how satisfied they are, any problems they encoun- 
ter, and any suggested improvements. Tu protect a 
trade secret or to avoid a statutory bar, the develop- 
er may require the user to sign a nondisclosure 
agreement. Cf. aLpHta TESTING. 

bet din. Family law. A rabbinical uwibunal empowered 
by Jewish law to decide and enforce matters of 
Jewish law and custom; esp., a tribunal consisting of 
three rabbis who decide questions of Jewish law. 


betrothal. 1. Eccles. law. A religious ceremony confirm- 
ing an agreement to marry. @ Historically, a betro- 
thal was performed months or yn before the 
parties wedded. It was in theory as legally binding as 
a marriage and created an impediment to marria 
with any other person, but not an insurmountable 
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impediment. In modern form, the betrothal is usu. 

art of the marriage ceremony. — Also termed 
Setrothment. See ENGAGEMENT (2). Cr. precontract under 
CONTRACT; ESPOUSALS. 2. Slang. A corporate merger 
agreement. 


betrothment. See BETROTHAL (1). 


betterment. 1. An improvement that increases the 
value of real property; esp., an enhancement in the 
nature of an alteration or addition that goes beyond 
repair or restoration to a former condition. (Cases: 
Improvements ¢1. C.J.S. Improvements §§ 2, 4.] 2. 
An improvement of a highway, railroad, or building 
that goes beyond repair or restoration. 3. An in- 
crease in value, esp. real-estate value, attributable to 
improvements. See IMPROVEMENT. 


betterment act. A statute requiring a landowner to 
compensa.c an occupant who improves the land 
under a mistaken belief that the occupant is the real 
owner. © The compensate usu. equals the increase 
in the land’s value generated by the improve- 
ments. — Also termed occupying-clai: act; occupant 
statute. (Cases: Improvements €>4. C.J.S. Jmprove- 
ments § 5.] 


betterment tax. A tax for the improvement of high- 
ways. 

betting. See PARIMUTUEL BETTING. 

beyond a reasonable doubt. See REASONABLE DOUBT. 


beyond seas. Hist. 1. (Of a person) being absent from 
a jurisdiction or nation; out of the country, esp. 
across the ocean. @ This term was used when a 
person could not be served with a summons, notice, 
etc. because the person was absent from the jurisdic- 
tion. Some jurisdictions toll the statute of limitations 
during a defendant's absence. 2. Out of state. © 
Although originally beyond seas meant “out of the 
country,” the U.S. Supreme Court declared that the 
term includes absence from a state. Murray's Lessee v. 
Baker, 16 U.S. 541, 545 (1818). — Also termed beyond 
sea; beyond the seas; ultra mare. 
“i]t has been provided that rson of ns 
~“abhinst whom thors shall bo any cause Et eeiion shall st the 


be at 

to bring the same against such person or INS 
webil, guch Go as before bviede aes hie or Hee renan 
from beyond seas.” John Indermaur, Principles of the Com- 
mon Law 240 (Edmund H. Benneit ed., 1st Am. ed. 1878). 


; 6.f. abbr. BONUM FACTUM. 

} BFOQ. abbr. BONA FIDE OCCUPATIONAL QUALIFICATION. 

: BFP. See bona fide purchaser under PURCHASER (1). 

- BHC. abbr. BANK HOLDING COMPANY. 

} BIA. abbr. BUREAU OF INDIAN AFFAIRS. 

tbias, n. Inclination; prejudice; predilection <the ju- 


ror’s bias prompted a challenge for cause>. — bias, 
vb, — biased, adj. = 
actual bias. Genuine prejudice that a judge, juror, 


witness, or other person against some person 
or relevant subject. Cf. implied bias. 

implied bias. Prejudice that is inferred from the 
experiences or relationships of a judge, juror, wit- 
ness, or other person. — termed presumed bias. 
Cf. actual bias. 
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bidding up 


judicial bias. A judge's bias toward one or more of 
the parties to a case over which the judge presides. 
@ Judicial bias is usu. insufficient to justify disquali- 
fying a judge from presiding over a case. To justify 

isqualification or recusal, the judge's bias usu. 
must be | fade or based on some extrajudicial 
reason. (Cases: Judges 49. C.J.S. Judges § 108.] 


BIC. abbr. BEST INTERESTS OF ‘THE CHILD. 


bicameral, adj. (Of a legislature) having two legislative 
houses (usu. called the House of Representatives, or 
the Assembly, and the Senate). @ The federal gov- 
ernment and all states except Nebraska have bicam- 
eral legislatures. (Cases: States 26. C.J.S. States 
§ 40.) — bicameralism, n. 


Bicameral Clause. The constitutional provision that 
creates the two legislative chambers of Congress. See 
U.S. Const. art. I, § 1. 7s 


bid, n. 1. A buyer's offer to pay a yt price for 
something that may or may not be for sale <a bid at 
an auction> <a takeover bid>. 


best bid. The highest auction bid; in the letting of a 
contract, the lowest bid by a qualified bidder. 
(Cases: Auctions and Auctioneers 7. CJ.S. Auc- 
tions and Auctioneers §§ 2, 8-17.) 


bid in. A bid made by the owner of auctioned 
roperty to ensure that the property is not sold 
low actual value. [Cases: Auctions and Auction- 
oe rie CJ.S. Auctions and Auctioneers §§ 2, 


bid off. To purchase by bid at auction or judicial 
sale. (Cases: Auctions and Auctioneers @7. C.j.S. 
Auctions and Auctioneers §§ 2, 8-17.) | : 


upset bid. A bid in a judicial sale made for more 
an the purchaser's bid so that the sale will be set 
aside (i.e., upset). [Cases: Judicial Sales €=19.] 


2. A submitted price at which one wi'l perform work 
or supply goods <the subcontractor's bid>. See sip. 
sHorrinc, — bid, vb. — bidder, x. 


a bid. A bid submiued in response to 
publi 

firm bid. A bid that, by its terms, remains open 
and binding until «<-cpted or rejected. @ A firm 
bid commonly contains no unusual conditions that 
might defeat acceptance. ye 


open bid. A bid that the bidder may alter after 
submission so as to meet competing bids. ; 


sealed bid. A bid that is not disclosed until all 
submitted bids are opened and considered simul- 
taneously. 


bid and asked. Securities. A notation describing the 
range of prices quoted for securities in an over-the- 
counter stock exchange. @ Bid denotes the buying 
price, and asked denotes the seiling price. See sprean 
(2). (Cases: Exchanges 13. C.J.S. §§ 2, 
18. 

bid bond. See Bonn (2). 

bidding up. The act or practice of raising the price for 
an auction item by making a series of progressively 


higher bids. @ Bidding up is unlawful if the bids are 
made collusively by persons with an interest in rais- 


ic notice of an intendéd sale or purchase. :~: 


biderepe 


ing the bids. Cf. sy-sippine; simianc a). (Cases: 
Auctions and Auctioneers G7, C.J.S. Auctions and 
Auctioneers §§ 2, 8-17.) 

biderepe. See Hengie. 

bid in. See nity a. 

bid off. See win in. 

bid peddling. See nipsiorrine, 

bid price. See price. 

bid quote. Serurities. The price a broker will pay fora 
security or commodity. 

bid-shopping. A general contractor's effort — after 
being awarded « contract — to reduce its own costs 
by finding a subcontractor that will submit a lower 
bid than the one used in calculating the total con- 
tract price. @ If a lower bid is obtained, the general 
contractor will receive a windfall profit because the 
savings are ust. not passed on to the property 
owner. The subcontractor whose bid is used in the 
initial proposal can seek to avoid bid-shopping by 
insisting that it be irrevocably named in the contract 
as the project's subcontractor. 


bid wanted. Securities. A dealer's notation that bids are 


being sought from anyone on a security for sale. @ 
The notation appears in the pink sheets. — Abbr. 
BW. See Pink suter. 

biennial session. See session (0. 


biennium (bi-en-ec-am). 1. A two-year period. 2, The 
period for which many state legislatures make ap- 
propriations. (Cases: States C-131. CJ.S. States 
§§ 234-229.} 


biens (beenz or byenz). [French] Hist. Goods; property. 
© Biens includes real property in most civil-law juris- 
dictions. Cf. poxa. 


bifactoral obligation. See onLIGATION. 
bifurcated divorce. See divisible divorce under DIVORCE. 
bifurcated trial. See TRIAL. 


bigamous (big-a-mas), adj. 1. (Of a person) guilty of 
bigamy. 2. (Of'a marriage) involving bigamy. 

bigamus (big-a-mas), . Hist. 1. One who commits 

. bigamy; a bigamist. 2. A man who marries a widow, 
or who remarries. @ Under ecclesiastical law, a biga- 
mus could be denied benefit of clergy. 


bigamy, n. 1, The act of marrying one person while 

I y married to another. © Bigamy is distinct from 
adulhery. It is a criminal offense if it is committed 
knowingly. In 1878, the U.S. Supreme Court held 
that the government was not constitutionally prohib- 
ited from banning Mormon polygamy. Reynolds v. 
United States, 98 U.S. (8 Onto) 145 (1878). [Cases: 
Bigamy 1}. C.J.S. Bigamy §§ 2-6, 8.] 2. Eccles. law. 
The act of marrying a widow or widower, or a 
divorced person. @ Sense 2 is valid even under 
modern ecclesiastical law, but it is not an offense, 
only a bar to Serine holy orders. — Also termed 
Sequential marriage. Cf. voLYGAMY; MONOGAMY; ADUL. 
‘rery. — bigamist, n. 

big bate Slang. A write-off of significant costs, taken to 
shed an unprofitable business line or to remove the 
necessity for future write-offs. 
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Big Board. 1. The New York Stock Exchange. © This 
sense of Big Board may have derived from the for- 
mer name of the NYSE — New York Stock and 
Exchange Board. 2. A quotation display showing the 
current prices of secunties listed on the New York 
Stock Exchange. 


big pot. See Main por. 


bilagines (bi-lay-ja-neez). (Law Latin) Hist. Town by- - 


laws; laws made by a town's inhabitants for their own 
government. 


bilan (bee-lahn). [French “balance sheet"] Cavil law. A 

k used by bankers and merchants to record all 

68 they owe and all that is owed to them; a balance 
sheet. 


bilanciis deferendis (bo-lan-shee-is def-or-en-dis). Hist. 
An obsolete writ ordering a corporation to carry 
weights to a given place to weigh wool licensed for 
transportation. 


bilateral, adj. Affecting or obligating both parties <u 
bilateral contract>. 


bilateral act. See accr. 

bilateral advance pricing agreement. See avvance 
PRICING AGREEMENT. 

bilateral contract. See conTRACT. 

bilateral mistake. See mutual mistake (1) under MISTAKE. 

bilateral monopuly. See soxopoty. 


bilboes (bil-bohz). Hist. 1. A device for punishment at 
sea consisting of a board with holes that secure an 
offender's hands and feet. Cf. srocks. 2. An iron bar 
with sliding shackles for confining the ankles of 
prisoners, esp. on shipboard. 


bill, n. 1. A formal written complaint, such as a court 
paper requesting some specific action for reasons 
alleged. 2. An equitable pleading by which a claim- 
ant brings a claim in a court of equity. @ Before the 
merger of Jaw and equity, the bill in equity was 


rn 2 


analogous to a declaration in law. The nine parts of. 


every equitable bill are (1) the address to the person 
holding the great seal, (2) the introduction, which 
identifies the parties, (3) the premises, which state 
the Bier case, (4) the confederating pari, in 
which the defendants are charged with combination, 
(5) the charging part, in which the plaintiff may try 
to overcome defenses that the defendants may al- 


lege, (6) the jurisdictional clause, stiowing that the ! 


court has jurisdiction, (7) the interrogating part, 
inserted to try to compel a full and complete answer, 
(8) the prayer for relief, and (9) the prayer for 
process to compel the defendants to appear and 
answer. — Also termed bill in equity. See nectaration 
(). — Also termed bill in chancery; bill of chancery; bill 


of ity, bill for foreclosure. (Cases: Equity 
128-153, 7 


“The statement of the plaintiff's cause of action in equity is 
called the dill. To this bill the defendant (untess he could 


an answer under es tuck ) 
of E A Treatise the System of Justice 
trae of § 9, at 12 (11th ed. 


bill for a'new trial. A bill in equity to enjoin a 
judgment and to obtain a new trial use of 
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_ (Cases: Certiorari €42(.5).] 
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some fact that would render enforcement of the 
judgment inequitable. @ The fact must have been 
either unavailable or unknown to the party at trial 
through fraud or accident. Cf. MOTION FOR NEW ‘TRI- 
Au, [Cases: Fraudulent Conveyances ¢@258; New 
Trial €124(i). CJ.S. New Trial §§ 147, 170, 
174-175, 177, 185-186.] 

bill for redemption. See bill of redemption. 
bill in aid of execution. A bill filed by a judgment 
creditor to set aside a fraudulent encumbrance or 


conveyance. [Cases: Fraudulent Conveyances 
258.) 


bill in perpetuam rei memoriam. See bill to perpetuate 
testimony. 
bill in the nature of a bill of review. A post- 
judgment bill of review nea someone who was 
neither a party to the original suit nor bound b 

the decree sought to be reversed. — Also terme 

supplemental bill in the nature of a bill of review. 
[Cases: Equity €442.] 
bill in the nature of a bill of revivor. A bill filed 
when a litigant dies or becomes incapacitated be- 
fore the litigant's interest in Property could be 
determined. @ The purpose of the bill is to resolve 
who holds the right to revive the original litigation 
in the deceased's stead. [Cases: Equity €116.] 


bill in the nature of a supplemental bill. A bill 
bringing to court new parties and interests arising 
from events that occur after the suit is filed. ¢ A 
supplemental bill, in contrast, involves parties or 
interests already before the court. [Cases: Equity 
€>294,] 


bill in the-neture of interpleader. A bill of inter- 

leader filed by 2 person claiming an interest in 
interpleaded property. (Cases: Interpleader ¢=23. 
C.J.S. Interpleader §§ 83-34.] 


bill of certiorari. A bill in equity seeking removal 
of an action to a higher court. CERTIORARI. 


bill of complaint. An original bill that begins an 
action in a court of equity. See COMPLAINT (D. 
(Cases: Equity €>128-153.] 


bill of conferny. A bill filed by an executor or 
administrator who seeks the court's guidance in 
administering an estate. @ The bill is usu. filed to 
adjust creditors’ claims. 
bill of costs. A certified, itemized statement of the 
amount of costs owed by one litigant to another, 
prepared so that the prevailing party may recover 
the costs from the losing — termed cost 
bill. [Cases: Costs €=202. C.J.S. Costs § 148.) 


Pabegeneege 


bill 


bill of discovery. A bill in equity seeking disclosure 
of facts within the opposing party's knowledge. See 
niscovery. [Cases: Equity € 129.) 

“ine of evidence. A transcript of testimony heard at 
trial. 


bill of exceptions. 1. A formal written statement — 
signed by the trial judge and presented to the 
appellate court — of a party's objections or excep- 
tions taken during trial and the grounds on which 
they are founded. @ These bills have largely been 
replaced by straight appeals under the Federal 
Rules of Civil ure. See EXCEPTION (1). (Cases: - 
Exceptions, Bill of €>1. C.J.S. Appeal and Error 
§§ 461-463.) 2. In some jurisdictions, a record 
made to preserve error after the judge has exclud- 
ed evidence. 


bill of foreclosure. A bill in equity filed by a lender 
to have mortgaged property sold to satisfy all or 
part of the secured, unpaid debt. (Cases: Mortgag- 
es 9444. C.J.S. Mortgages § 739.] 
bill of interpleader. An original bill filed ue party 
against two or more persons who claim from that 
party the same debt or duty. © The requesting 
arty asks the court to compel the contenders to 
itigate and establish their rights to the debt or the 
duty. See :TERPLEapER. (Cases: Interpleader 23. 
C.1.S. Interdleader §§ 33-34.) 


“The commen law offered the stakeholder no relief, In that if 
he paid in goed fee none cone. he might nevertheless 


from the 

decide which of the claim- 

to the fund or pro vehien Q. de 
aun of Modem Equity § 108, at 241-42 (2d 


bill of peace. An equitable bill filed by one who is 
threatened with multiple suits involving the same 
right, or with recurrent suits on the same right, 
asking the court to determine the question once 
and for all, and to enjoin the plaintiffs from pro- 
ceeding with the threatened litigation. @ One situa- 
tion involves many persons having a common 
claim but threatening to bring separate suits; an- 
other involves one person bringing a second action 
on the same claim. (Cases: Equity.€°51(1). C.J.S. 
Equity §§ 38-41.) - 
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bill 


der of parties and for representative actions." Robert &. 
pire & PV. Baker, Snell's Principles of Equity 570 (27th 


bill of privilege. Hist. he formal process for suing 
an attorney or officer of the court. 
and all other persons attending tl.e courts of 
justice (for attemeys, being officers of the court, are always 
Supposed to be there attending) are not fiable to be arrest- 
ed by the ordinary processes of the court, but must be sued 
by a bill, called usually a bill of privilege, as being personal- 
ay Preset In court.” Wiliam Blackstone, 3 Commentaries on 
Laws of England 289 (1768). 
bill of a peli A bill in equity filed to enforce a 
right to redeem real property, usu. following a 
mortgage loreclosure or a delinquent-tax sale. — 
Also termed bill for redemption. 
bill of review. A bill iv equity requesting that a 
court reverse or revise a prior decree. [Cases: 
Equity 442.] 
bill of revivor. A bill filed for the pu of 
reviving and continuing a suit in equity when the 
suit has been abated before final consummation. ® 
The most common cause of such an abatement is 
the death of either the plaintiff or the defendant. 
[Cases: Equity 303.] 
bill of reviver and supplement. A compound of a 
supplemental bill and a bill of revivor, joined for 
convenience. ® Its distinct parts must be framed 
and proceeded on sepurately. (Cases: Equity 
S=294-809.] 


bill guia timet. An equitable bill used to guard 
against possible or prospective injuries and to pre- 
serve the means by which existing rights are pro- 
tected from future or contingent violations. © It 
differs from an injunction, which corrects past and 
present — or imminent and certain — injuries. 
One example is a bill to perpetuate testimony. See 
quia Timer. [Cases: Equity 717. CJ.S. Equity 
§ 55.] 

bill to carry a decree into execution. A bill brought 
when a decree could not be enforced without 
further court order because of the parties’ neglect 
or for some other reason. — Also termed bill to 
enforce a decree. (Cases: Equity 2438.) 

bill to perpetuate testimony. An original bill to 
preserve the testimony of a material witness who 
may die or leave the jurisdiction before a suit is 
commenced, or to daha or avoid future litiga- 
tion. — Also termed Bill in perpetuam rei memoriam. 
(Cases: Federal Civil Procedure €°1293; Pretrial 
eras 4. C.J.S. Pretrial Procedure §§ 13-17, 

4.J . 


bill to d a decree. A bill brought to set aside 
a decree. (Cases: Equity 430.] 


bill to take testimony de bene esse (dee or da bee-nee 

es-ee also day ben-ay es-ay). A bill brought to take 

testimony pertinent to pending litigation from a 

witness who may be unavailable at the time of trial. 

{Cases: Federal Civil Procedure @°1293; Pretrial 

rea 64. CJ:S. Pretrial Procedure §§ 13-17, 
4. 


cost bill. See bill of costs. 


cross-bill. A bill brought by the defendant against 
the plaintiff in the same suit, or against other 
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defendants in the same suit, relating to the matters 
alleged in the original bill. (Cases: Equity 
195-206. ] 

nonoriginal bill. A bill relating to some matter 
already litigated by the same parties. @ [t is an 
addition to or a continuation of an original bill. 


original bill. A bill relating to some matter that has 
never before been litigated by the same parties 
with the = same intercsts. (Cases: Equity 
128-153.) 


skeleton bill of exceptions. A bill of exceptions that, 
in addition to the formal parts, contains only the 
court's directions to the clerk to copy or insert 
necessary documents into the record for appellate 
review, but does not contain the actual evidence or 
trial-court rulings. © For example, the statement 
“the clerk will insert the official transcript here” is 
typically a skeleton bill. (Cases: Exceptions, Bill of 
S23. C.J.S. Appeal and Error § 468.) 


cf sedagaied bill. A bill filed for the purpose of 
adding something to an original bill. @ This actci- 
tion usu. results from the discovery of new facts or 
from a new understanding of facts after the defen- 
dant has put on a defense. (Cases: Equity 
294-301. 


supplemental bill in the nature of a bill of review. 
See bill in the nature of a bill of review. 


3. A legislative proposal offered for debate before its 
enactment. [Cases: Statutes 1-23. C_].S. Statutes 
§§ 2-6, 9-18, 21-42.) 


administration bill. A bill drafted and submitted by 
the executive branch. 


appropriations bill. A bill that authorizes govern- 
niental expendiures. © The federal government 
cannot sperd inoney unless Congress has approp- 
riated the finds. U.S. Const. art. 1, § 9, cl. 7. — 
Also termed spending bill. See APPROPRIATION (2), (3). 
[Cases: United States 85. CJ.S. United States 
§§ 156-158.) 


budget bill. A bill designating how money will be 
allocated for the fullowing fiscal year. 


clean bill. A bill that has been changed so much by 
a legislative committee that it is better to introduce 
a new bill (a “clean” one) than to explain the 
changes made. — Also termed commitiee substitute. 


companion bill. A bill introduced in the other 
house of a bicameral legislature in a substantially 
identical form. 
deficiency bill. An appropriation bill covering ex- 
gad omitted from the general appropriation 
ills, or for which insufficient appropriations were 
made. @ An urgent deficiency Sill covers immediate 
expenses usu. for one item, and a general deficiency 
it covers a variety of items. 


engrossed bill, 1. A bill in a form eve for final 
pe by a legislative chamber. 2. A bill in the 
orm passed by one house of the legislature. See 
ENGROSS (3); ENGROSSMENT (2), 
“An engrossment Is a cysts and verification In order 
to be certain that the bill before the house fs Identical with 
- the origina! bill as [ntroduced with all amendments that have 
been adapted correctly inserted.” National ce of 
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’ State Legislatures, Mason’s Manual of Legisiative Procedure 
§ 735-2, at 625 (2000). . 
enrolled bill. A bill passed by both houses of the 
legislature and signed by their presiding officers. 
See ENROLL (2); ENROLLED-BILL RULE, (Cases: Statutes 
$7. C.J.S. Statutes §§ 56-58.] 


house bill. (often cap.) A legislative bill being consid- 
ered by a house of representatives. — Abbr. H.; 
H.B. 


money bill. See revenue bill. 


must-pass bill. Legislation of vital importance, such 
as an appropriation without which the govern- 
ment will shut down. @ A must-pass bill will often 
attract unrelated riders. See Riper. 


omnibus bill. 1. A single bill containing various 
distinct matters, usu. drafted in this way to force 
the executive either to accept all the unrelated 
minor provisions or to veto the major provision. 2. 
A bill that deals with all proposals relating to a 

articular subject, such as an “omnibus judgeship 

ill” covering all proposals for new judgeships or 
an “omnibus crime bill” dealing with different 
subjects such as new crimes and grants to states for 
crime control. 


ofiled bill. A bill that has been drafted and 
submitted before a legislative session begins. 


private bill. A bill relating to a matter of personal 
or local interest only. Cf. special law under Law. 


“A private Bill is a measure for the interest of some 
cr class of persons, whether an individual, a co rau or 
the of a county, town, or f locality, 
originates on the motion of some member of the 
ae agro Ne py etl te Aang 4 P. 
bert, and Forms 28 (1901). - 


public bill. A bill relating to public policy in the 
whole community. 


revenue bill. A bill that levies or raises taxes. © 
Federal revenue bills must originate in the House 
of Representatives. U.S. Const. art. I, § 7, cl. 1. — 


=. Also termed money bill. 


senate bill. (often cap.) A legislative bill being con- 
sidered by a senate. — Abbr. S.; S.B.° . 
spending bill. See appropriations bill. 

4. An enacted statute <the GI Bill>. 5. An itemized 


list of charges; an invoice <hospital bill>. See Free 
STATEMENT. 


bill of parcels. 1. A seller's itemized list of goods 
and prices, intended to assist a buyer in detecting 
any mistakes or omissions in a shipment of goods. 
2. INVOICE. 

bill payable. See account payable under accouNT. 


bill receivable. See account receivable under ac 
COUNT. 


bill rendered. See account rendered under ACCOUNT. 


6. A bill of exchange; a draft <the bank would not 
honor the unsigned bill>. See prarr w. (Cases: Bills 
and Notes 1. C.j.S. Bills and Notes; Letters of Credit 
§§ 2-3, 5-6, 8-9, 17-18,22.) — 
advance bill. A bill of exchange drawn before the 
shipment of the goods. 


bill 


banker’s bill. See finance bill. 


blank bill, A bill with the payee’s name left blank. 
Cf, DRAFT (1). 


domestic bill. 1. A bill of exchange that is payable 
in the state or country where it is drawn. [Cases: 
Bills and Notes 128. C.J.S. Bills and Notes; Letters 
of Credit § 85.} 2. A bill on which both the drawer 
and drawee reside within the same state or coun- 
try. — Also termed (in sense 2) inland bill of 
exchange. Cf. foreign bill. (Cases: Bills and Notes 
13. CJj.S. Bills and Notes; Letters of Credit § 5.) 


finance bill. A bill of exchange drawn by a bank in 
one country on a bank in another country to raise 
short-term credit. © Finance bills are often issued 
in tight money periods, and usu. have maturity 
dates of more than 60 days. — Also termed bank- 
er's bill; working capital acceplance. 

‘oreign bill. A bill of exchange drawn in one state 
A country and fara in ano her: Cf. domestic bill. 
(Cases: Bills and Notes 13, 128. C.J.S. Bills and 
Notes; Letters of Credit §§ 5, 85.) 


inland bill of exchange. See domestic bill (2). 


investment bill. A bill of exchange purchased at a 
discount and intended to be held to maturity as an 
investment. 


7. A formal document or note; an instrument <bill 
of sale>. 
“The ‘bill of sate’ Includes bills of sule, assign- 
Pearly intern declarations of trust without fer, in- 
ventosies of goods with receipts thereto attached, or re- 
ceipts goods, and other assurances 
of personal chattels, and also powers of attomey, authori- 
ties, or icences to take possession of personal chattels as 
security for any debt, and also any whether 
TDRSS OX Red oe, foliose! By Ses emer of Sy Corer 
instrument, by which a right In equity to any persona! 
, or to any or thereon, shall be 
ban . Principles of the Law of 
Personal Pro 60 (11th ed, 1881) (tracking the definition 
in tha [U.K] Bills of Sate Act of 1876). c 
“A transfer may be either an absolute assignment b of 
gift or X . an nment by way of morgage, or 
security onty; but tn either case when a written document of 
bk My oiled ced tape pot eo gre pg hn ripr ry 
led technically a ‘bill of sale,'" Arthur Weldon & H. 
a3) Rivington, Gibson's Conveyancing . 
bili obligatory. A written promise to pay; a promis- 
sory note under seal. — Also termed single bond. 
See note (1. (Cases: Billg and Notes 41. C.J.S. 
Bills and Notes; Letters of Credit § 5.] 


bill of debt. A debt instrument, such as a bill 
obligatory or promissory note. (Cases: Bills and 
Notes €=28. C.J.S. Bills and Notes; Letters of Credit 
§§ 2-3, 7-9, 12, 22, 75,] 


bill of lading. See Bits. OF LANDING, 


bill penal. A written promise to pay that carries a 
penalty in excess of the underlying debt for failure 
to pay. Cf. bill single. 

bill single. A written promise to pay that is not 
under seal and no penalty for failure to 
pay. — Also termed single bill. Cf. bill penal. 


grand bill of sale. 1. Hist. An instrument used to 
transfer title to a ship that is at sea. 2. An instru- 


billable hour 


ment used to transfer title of a ship from the 
builder to the first purchaser. 


single bill, See bill single. 
skeleton bill. A bill drawn, indorsed, or accepted in 
blank. 


8. A piece of paper money <a $10 bill>. 9. A 
promissory note <the debtor signed a_ bill for 
$7.000>. (Cases: Bills and Notes 28. CJ.S. Bills 
and Notes: Letters of Credit §§ 2-3, 7-9, 12, 22, 75.] 


billable hour. A unit of time used by an attorney, law 
clerk, or paralegal to account for work performed 
and chargeable to a client. © Billable hours are usu. 
divided inwo quarters or tenths of an hour. [Cases: 
Attorney and Client 140. C.J.S. Adtorney and Client 
§§ 324-326, 328-329.) 


billable time. An attorney’s, law clerk's, or paralegal’s 
time that is chargeable to a cliem. Ch xoNsi.vnee 
‘rime. (Cases: Attorney and Client 140. C.J.S. Attor- 
ney and Client 88 324-326, 328-329.] 


billa cassetur (bil-a ka-see-tar). See CASSETUR BEA, 

billa excan:bii (bil-a eks-kam-bee-1). [Latin] See sit. oF 
EXCHANGE. ; 

billa exonerationis: (bil-a ig-zon-a-ray-shee-oh-nis). 
[Latin] See itt. oF Lapine. 


billa vera (bil-a veer-a). [Latin] See TRUE Bn. 


bill broker. A waiddleman who negotiates the purchase 
or sale of commercial paper. 


Bill Chamber. Hist. Scots law. A division of the Court 
of Session in which some remedies could be granted. 
® The Lord Ordinary on the Bills presided over the 
court. It was abolished in 1933 and: merged into the 
Court of Session. 


billeia (bil-a-te). Hist. A proposed statute or petition 
presented in Parliament. 


billhead. A printed invoice containing a business's 
name and address. 


bill in aid of execution. See 811. 12). 
bill in equity. See siit (2). 


billing cycle. The period between billings for goods 
sold or services rendered. 


bill in perpetuam rei memoriam. See bill to perpetuate 
testimony under BILL (2). 


bill number. The number assigned to a pro 
niece of legislation, typically designating the house 
in which it was introduced (S. for senate or H.R. for 
house of representatives) followed by a sequential 
number. 


bill of adventure. Maritime law. A shipper's written 
statement that the shipped property belongs to an- 
other and is conveyed at the owner's risk. 


bill. of attainder. 1. Archaic. A special legislative act 
that imposes a death sentence on a person without a 
trial. 2. A special a reel act prescribing punish- 
ment, without a trial, for a specific person or group. 
© Bills of attainder are prohibited by the U.S. Consti- 
tution (art. I, § 9, cl. 3; art. I, § 10, cl. 1). — Also 
termed act of altainder. See ATVAINDER; BILL. OF PAENS 
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AND PENALTIES. [Cases: Constitutional Law @=82.5, 
C.}.S. Constitutional Law §§ 429-431.} 


bill of credit. 1. Legal tender in the form of paper, 
issued by a state and involving the faith of the state, 
designed to circulate as money in the ordinary uses 
of business. U.S. Const. art. I, § 10. (Cases: States 
145. C.J.S, States § 251.) 2. verver oF CREDIT. 


bill of entry. Maritime law. A written description of 
goods filed by an importer with custonis officials to 
obtain permission to unload a ship's goods. 


bill of exchange. See uve i. 


bill of health. Maritime faw. A statement certifying the 
healthy condition of a ship's cargo and crew. © The 
bill is issued by the port authority from which a 
vessel sails and is, shown to the port authority at the 
ship's destination as proof that the ship's cargo and 
crew are disease-free. A “clean” bill states that no 
contagious or infectious diseases were present at the 
port; a “touched” or “foul” bill states that the named 
disease was suspected, anticipated, or actually pres- 
ent. (Cases: Shipping 15. CJ.S. Shipping § 11.) 


bill of indemnity. }. His. An act of Parliament passed 
annually to protect officehalders who unwittingly fail 
to take a required oath from liability for acts done in 
an official capacity. © A more general statute, the 
Promissory Oaths -Act, replaced the bill of indemnity 
in 1868. 2. A law protecting a public official from 
liability for official acts. (Cases: Officers and Public 
Employees S114. C.].S. Officers and Public Employees 
§§ 247-248, 251-258.) 3. An initial pleading by 
which a plaintiff seeks to require another (often an 
insurance company) to discharge the plaintiff's liabil- 
ity to a third person. 


bill of indictment. An instrument presented to a 
grand jury and used by the jury to declare whether 
there 1s enough evidence to formally charge the 
accused with a crime. See INDICTMENT; NO BILL; TRUE 
BILL. 


bill of information. 1. inrormation. 2. Hist. A civil suit 
begun by the Crown or by those under its protec- 
tion, such as a charity. 


bill of interpleader. See pitt (2). 


bill of lading (layd-ing). A document acknowledging 
the receipt of goods by a carrier or by the shipper’s 
agent and the contract for the transportation of 
those goods; a document that indicates.the receipt of 
goods for shipment and that is issued by a person 
engaged in the business of transporting or forward- 
ing goods. UCC § 1-201(b)(6). @ A negotiable bill of 
lading is a document of tide. — Abbr. B/L. Cf. way- 
BILL; AIRBILL. [Cases: Carriers 751; Shipping S106. 
C.J.S. Carriers § 390; Shipping §§ 256-257.] 

“A bill of ladi be led In three several aspects. 
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bearer bill of lading. A negotiable bill of lading that 
authorizes the carrier or holder of freight to deliv- 
er it to the bearer. 


claused bill of lading. See unclean bill of lading. 


clean bill of lading. A bill of lading containing no 
clause or notation qualifying the bill’s terms. © 
Possible clauses or notations could include a provi- 
sion for deck storage or a recording of cargo 
damage. Cf. unclean bill of lading. (Cases: Carriers 
€=52(2). C.J.S. Carriers § 438.) 


destination bill of lading. A bill procured to be 
issued at the destination point or any other place 
than the place of shipment. UCC § 7-305. (Cases: 
shipping @>106(8). CJS. Shipping §§ 260-268, 
265. 


foul bill of lading. See unclean bill of lading. 
long-form bill of lading. A bill of lading that ex- 
pressly contains all the terms of the transportation 
contract. CF. short-form bill of lading. 


negotiable bill of lading. A bill of lading calling for 
the delivery of goods to the bearer or to a named 
person's order. UCC § 7-104. (Cases: Carriers 
54; Shipping ©°106(5). C.J.S. Carriers § 398; 
Shipping § 259.) 

nonnegotiable bill of lading. See straight bill of lad- 
ing. 

ocean bill of lading. A negotiable bill of lading used 
in shipment by water. — Often shortened to ocean 
bill. (Cases: Shipping €>106. C.J.S. Shipping 
§§ 256-257.} 


onboard bill of lading. A bill of lading reflecting’ 
that goods have been loaded onto a ship. @ In 
multimodal shipments, an onboard bill of lading 
may include goods loaded onto land vehicles 
also. — Often shortened to onboard bill. 


order bill of lading. A negotiable bill of lading 
stating that the goads are ape Ps to the order 
of the person named in the bill. (Cases: Carriers 
$54. CJ.S. Carriers § 398.) 


overseas bill of lading. A bill of lading used for 
overseas shipment by water or air. UCC § 2-823. @ 
In air freight, an overseas bill of lading is called an 
air waybill. — Often shortened to overseas bill. 


short-form bill of lading. A bill of lading that does 
not expressly contain all the terms of the transpor- 
tation contract, but incorporates them by reference 
to another document, usu. one at the office of the 
carrier. 


spent bill of lading. A negotiable bill of lading that 
is not produced, canceled, or surrendered after 
the carrier has delivered the goods. — Often 
shortened to spent bill. 


ie bill of lading. A nonnegotiable bill of lad- 
ing that specifies a consignee to whom the carrier 
is contractually obligated to deliver the goods. @ In 
some countries, including England, a document is 
not a bill of ladin, gta a negotiaLle. — Also 
termed nonnegoli i ling. (Cases: Carriers 
€=51. CJ.S. Carriers § 3004 


bitl of privilege 


through bill of lading. A bill of lading by which a 
carrier agrees to transport goods to a designated 
destination, even though the carrier will have to 
use a connecting carrier for part of the passage. 
UCC § 7-302. — Often shortened to through bill. 
(Cases:.Carriers 951. C.j.S. Carriers § 390.] 


unclean biil of lading. A bill of lading that shows on 
its face that the goods were damaged or that there 
was a shortage of goods at the time of ship- 
ment. — Also ermed claused bill of lading; foul bill 
of lading. Cf. clean bill of lading. 
bill of Middlesex. Hist. A process by which the Court 
of the King’s Bench in Middlesex obtains jurisdiction 
over a defendant who resides in a county outside the 
Court's jurisdiction, by alleging 2 fictitious trespass 
in a county over which the court. has jurisdiction. @ 
Once the sheriff returns the bill noting that the 
defendant is not in the county where the trespass 
occurred, a latitat is issued to the sheriff of the 
defendant's actual residence. See LATITAT. 


“The bill of Middlesex is a kind of jas, directed to the 
sheriff of that county, and to take the 
defendant, and have him before our lo 
pe yaceelielgh ns 


court, 
injury.” 3 William 
265 (1768). 
bill of mortality. Hist. A record of the number of 
deaths occurring in a given district. © Bills of mortal- 
ity were compiled — often week to week — in 
England from late in the 16th century to the 19th 
century as a way to keep track of the plague and 
other highly contagious diseases. 


bill of pains and penalties. A legislative act that, 
though similar to a bill of attainder, prescribes pun- 
ishment less severe than capital punishment. @ Bills 
of pains and penalties are included within the U.S. 
Constitution's ban on bills of attainder. U.S. Const. 
art 1, § 9. [Cases: Constitutional Law €=82.5. C.J.S. 
Constitutional Law §§ 429-431.) _ 


bill of parcels. See att. . 


bill of particulars. A formal, detailed statement of the 
claims or charges brought by a plaintiff or a prosecu- 
tor, usu. filed in response to the defendant's request 
for a more specific complaint. © The bill of particu- 
lars has been abolished in federal civil actions and 
replaced by the motion for a more definite state- 
ment. See Fed. R. Civ. P. 12(e). But it is still used in 
some states (such as California) and in federal crimi- 
nal cases. See Fed. R. Crim. P. 7(f). — Also termed 
statement of particulars. See MOTION FOR MORE DEFINITE 
STATEMENT. [Cases: Indictment and Information 
@=121; Pleading ©3138. C.J.S. Indictments and Infor- 
mations § 137; Pleading § 531.) 


“Although it has been said that the bill of is nota 
discovery device, it seems is a means of 
discovery, though of a fimited nature. [t is the one method 

case to secure the details 


bs pig nigger gs 
the charge against him.” 1 Charles Alan 
Practice and Procedure 


Wright, Federal 
§ 129, at 646-47 (3d ed. 1999). 


bill of peace. See site (2). 
bill of privilege. See situ. (2). 


bill of redemption 


bill of redemption. See pitt (2). 

bill of review. Sce #111. 2). 

bill of revivor. See 11.1. (2). 

bill of revivor and supplement. See 11.1. (2). 


bill of rights. 1. (usu. cap.) A section or addendum, 
usu. in a constitution, defining the situations in 
which a politically organized society will f giles free, 
spontaneous, and individual activity, and guarantec- 
ing that governmental powers will not be used in 
certain ways; esp., the first ten amendments to the 
U.S. Constitution. (Cases: Constitutional Law 
82(2). C.J.S. Constitutional Law §§ 445-446, 630.) 
2. (cap.) One of the four great charters of English 
liberty (1 W. & M., 1689), eebodying in statutory 
form all the principles of the other three charters, 
namely, Magna Carta, the Petition of Right (3 Car. ! 
(1628)), and the Habeas Corpus Act (31 Car. 2 
(1679)). 

bill of sale. An instrument tor conveying title to 
personal property, absulutely or by way of security. 
Cf. vee. (Cases: Sales €°141, 215. CJS. Sales 
§ 215.) ; 

bill of sight. Maritime law. A declaration made to a 
customs officer by an importer who is unsure about 
what is being shipped. @ The bill of sight allows an 
importer to inspect the goods before paying duties. 


bill of store. Hist. A licerise authorizing a merchant to 
carry necessary stores and provisions free of duty. 

bill of sufferance. Hist. A license authorizing a mer- 
chant to trade between English ports without paying 
customs duties. 

bill payable. See account payable under account. 

bill penal. See ait. cn. 

bill guia timet. See sit (2). 

bill receivable. See account receivable under ACCOUNT. 

bill rendered. See account rendered under ACCOUNT. 

bills and notes. 1. PAPER (1). 2. PAPER (2). 

bills in a set. A bill of lading made up of a series of 
independent parts, each bearing a number and pro- 
viding that goods delivered against any one part 
voids the other parts. @ Traditionally, in overseas- 
goods shipments, the parts of this type of bill were 
sent under separate cover so that if one was lost, the 


buyer could take delivery of the goods with another 
one. UCC § 7-304. 


bill single. See #111... 
bill status. The current state of a proposed law in the 
legislative process, such as its assignment to a com- 


mittee, its schedule for a hearing or a vote, and its 
passage or defeat by one or both houses. 


bill taken confesso (proh ken-fes-oh). [Latin “as if 
admitted") Hist. An order issued by a court of equity 
when a defendant fails to file an answer. 


bill to carry a decree into execution. See BILL (2). 


bill to enforce a decree. See bill to carry a decree into 
execution under BIL. (2). 


bill to perpetuate testimony. See BILL (2). 
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bill to suspend a decree. See B1L1. (2). 
bill to take testimony de bene esse. See Bit. (2). 


bimetallism. A monetary system in which currency is 
defined in terms of two metals (usu. gold and silver), 
both sia, a tender and with a fixed rate of 
exchange between them. @ The American moncy 
system was based on a bimetallic standard from 1792 
to 1873. 


bind, vb. 1. To impose one or more legal duties on (a 
person or institution) <the contract binds the par- 
ties> <courts are bound by precedent>. 2. Hist. To 
indenture; to legally obligate to serve. — binding- 
ness, n. — binding, adj. 


bind day. See a00Nn pay. 


binder. 1. A document in which the buyer and the 
seller of real property declare their common inten- 
tion to bring about a transfer of ownership, usu. 
accompanied by the buyer's initial payment. 2. 
Loosely, the buyer's initial payment in the sale of 
real property. Cf. caanest monty. 3. An insurer's 
memorandum giving the insured temporary cover- 
age while the application for an insurance policy is 
being isrnicessed or while the formal policy is being 
prepared. [Cases: Insurance €71748.] — Also 
termed binding receipt; binding slip. 

binding, adj. 1. (Of an agreement) that binds <a 
binding contract>. 2. (Of an order) that requires 
obedience <the temporary injunction was binding 
on the parties>. 


binding agreement. See AGREEMENT. 
binding arbitration. See arsiTRaTion. 


binding authority. See binding precedent under prece- 
DENT. 


binding instruction. See mandatory instruct*m under 
JURY INSTRUCTION. 


binding precedent. See PRECEDENT. 
binding receipt. See BinvER. 
binding slip. See sinpER. 


bind over, vb. 1. To put (a person) under a bond or 
other legal obligation to do something, esp. to ap- 
pear in court. 2. To hold (a person) for tial; to turn 
(a defendant) over to a sheriff or warden for impris- 
onment pending further judicial action. @ A court 
may bind over a defendant if it finds at a prelimi- 
nary examination that there is enough evidence to 
require a trial on the oan against the defendant. 
(Cases: Criminal Law @240. C_].S. Criminal Law 
§ 353.) — binding over, n. — bindover, adj. 

bindover hearing. See PreLiIMINARY HEARING. 

biological, adj. 1. Of or relating to biology or life 
<biological study>. 2. Genetically related <biologi- 
cal parents>. 

biological child. See natural child under cut. 

biological father. See FATHER. 

biological material. Patents. Patentable microorgan- 
isms — such as bacteria, fungi, algae, protozoa, and 
viruses — that are capable of self-replication. ¢ To 
satisfy the Patent Act's enablement requirement, bio- 
logical material that is the subject of a U.S. patent 
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application must be deposited in an appropriate cell 
depository before the patent is granted. (Cases: Pat- 
ents 14, C.J.S. Patents § 22.] 


biological mother. See MOTHER. 
biological parent. See PARENT. 
biological warfare. See WARFARE. 


biotechnology. Patents. A branch of molecular biology 
dealing with the use of biological processes to bok 
duce useful medical and industrial materials. Cf. ce 
NETIC ENGINEERING. 


Biotechnology Patent Process Protection Act. Patents. 
A 1995 federal statute that made biotechnological 
processes per se patentable if either the process or 
the resulting material is novel and nonobvious. 35 
USCA § 103(b). — Also termed Biotechnology Act. 


bipartite, adj. (Of an instrument) executed in two 
parts by both parties. 

BIRPI. See INTERNATIONAL BUREAU FOR THE PROTECTION 
OF INTELLECTUAL PROPERTY. 


birretum (ba-ret-om). [Law Latin] A cap or coif former- 
ly worn by British judges and serjeants-at-law. 

birth. The complete extrusion of a newborn baby 
from the mother's body. © The quotation below 
siates the traditional legal view of birth. In a few 
jurisdictions, the state of the law may be changing. 
In South Carolina, for example, a child does not 
have to be born alive to be a victim of murder; a 
woman can be convicted of fetal murder if her baby 
a stillborn because of the mother's prenatal drug 
abuse. 


epi on And to be daribh afive the child re oe noon — 
ina state having wholly quitted 

mother. dW. Cecil Turner, Kenny's Outlines Or tetminal 
Law 104 (16th ed. 1952). 


birth certificate. A formal document that records a 


person's birthdate, birthplace, and parentage. @ In 
all 50 siates, an adopted child receives a second birth 
certificate reflecting his or-her adoptive parents. In 
such a case, the original birth certificate is usu. 
sealed and can be opcned only by court order. Some 
states allow limited access, depending on the year 
when an adoptee was born and (sometimes) on 
whether the birth parents consent. The trend today 
is to open records if (1) both the child and the 
biological parent consent — for example, through 
an adoption registry, or (2) the child requests and, 
upon notification, the biological parent does not veto 
the request. Oregon enacted the first statute to per- 
mit access to birth records upon the unilateral de- 
mand of the adopted child, once the child reaches 
the age of majority. See ADOPTION-REGISTRY STATUTE. 
[{Cases: Health €=$97,] 


" birth control. 1. Any means of preventing conception 


and pregnancy, usu. by mechanical or chemical 
means, but also by abstaining from intercourse. 2. 
More narrowly, contraception. — 


2 Blackacre 


birthday club. See cirrinc cLus. 
birth father. See biological father under FATHER. 


birth injury. Harm that occurs to a fetus during the 
birth process, esp. during labor and delivery. Cf. pre- 
NATAL INJURY. 


birth mother. See moTHER. 
birth parent. See PARENT. 


birth records. Statistical data kept by a governmental 
entity concerning people's birth , birthplaces, 
and parentage. (Cases: Health €397.] 


BIS. abbr. BUREAU OF INDUSTRY AND SECURITY. 


bi-scot. Hist. a law. A fine imposed for not re- 
pairing banks, ditches, and causeways. 


bishop. The chief superintendent and highest-ranking 
member of the clergy within a diocese. @ The bishop 
is subject to the archbishop of a ab em [Cases: 
Religious Societies €@27. CJS. igious Societies 
§ 43.) 


“fA bishop “gett EE cet under Win, and may vel 


bis 


bishop’s court. 1. An ecclesiastical court usu. held in 
the diocese cathedral and presided over by the bish- 
op’s chancellor. 2. Hist. Eccles. law. (cap.) A court 
(usu.} held in the cathedral of a diocese, the judge 
being the bishop's chancellor, who applied civil can- 
on law. @ The jurisdiction included appeals from the 
Court of Archdeacon. In a large'diocese, the bishop's 
chancellor would have commuissaries iu remote parts 
who held consistory courts, See CONSISTORY COURT. 


biting rule. A rule of construction that once a deed or 
will grants a fee simple, a later A obablconry attemptin 
to cut down, gee or Sunlity e grant will be hel 
void. [Cases: Deeds €7124; Wills 601(2). C.J.S. 
Deeds § 245.) 


Bivens action. A lawsuit brought to redress’a federal 
official's violation of a constitutional’ right. Bivens v. 
Six Unknown Named A, of the Federal Bureau of 
Narcotics, 403 U.S. 388, 91 S.Ct. 1999 (1971). @ A 
Bivens action allows federal officials to be sued in a 
manner si to that set forth at 42 USCA § 1983 
for state officials who violate a person’s constitutional 
tights under color of state law. (Cases: United States 
50.1.) 

-biz. Trademarks. A top-level domain name assigned by 
ICANN for use by businesses as distinct from indi- 
vidual, personal, or noncommercial use. See pomain 
NAME; INTERNET CORPORATION FOR ASSIGNED NAMES AXD 
NUMBERS. 


B/L. abbr. BILL OF LADING. 


vemersie (bish-o-prik). 1. piocese. 2. The office of a 
op. 


- Blackacre. A fictitious tract of land used in legal 


discourse (esp. law-school hypotheticals) to discuss 

real-property issues. © When another tract of land is 

needed in a hypothetical, it is often termed “White- 
- acre.” 


~ “Blackacre ts the most celebrated tract of land in the world 
‘ of the law .... Blackacre is wholly mythical, yet totally real. 


Black Act 


tt fs @ concept, living In the realm 
valuubte since much of the faw of property has the same 

of reality.” John E. Cribbet, Principles of the Law af 
2 (2d ed. 1975). 


Black Act. Hist, An English statute (9 Geo. ch. 22) 
establishing the death penalty for the unlawful kill- 
ing or maiming of animals. @ The statute was passed 
in 1722 in the wake of crimes committed by persons 
with faces blackened or otherwise disguised. ‘The 
statute was repealed in 1827, Tue classic study of 
this law is E.P. Thompson, Whips and Hunters: The 
Onigins of the Black Act (1975). 


Black Acts. Scots law. Statutes of the Scottish Parlia- 
ment from 1535 to 1594 and recorded in a 
book printed in black letter. 


Black Book of the Admiralty. English law. A medieval 
code of maritime law containing admiralty laws, 
ordinances, and proceedings, decisions, and acts of 
the monarch, the Lord High Admiral, and the Court 
of Admiralty. © The Black Book is considered a 
definitive source for customary English maritime 
law. [t also contains a copy of the Rules of Oleron, 
an IIth-century compilation of common maritime 
law. 

Black Book of the Exchequer. Hist. A record book 
containing treaties, conventions, charters, papal 
bulls, and other English state documents. @ It dates 


from the 13th century. — Also termed Liber Niger 


Parvus. 

black cap. A square cap worn by English judges on 
certain state or solemn occasions. © The black cap 
was formerly worn by judges when handing down a 
death sentence. 


black codes. (usu. cap.) Hist. 1. Antebellum state laws 
enacted to ilate slavery. 2. Laws enacted shortly 
after the Civil War in the ex-Confederate states to 
restrict the liberties of the newly freed slaves to 
ensure a supply of inexpensive agricultural labor 
and to maintain white supremacy. 


pach Mallar i ie much as possible 

reserve as as prewar 
of iife.” Cewence M. Friedman, A History of American 
Law 504 (2d ed. 1885). 


black economy. See sHADOW ECONOMY. 


Black Hand. Hist. Any of several secret societies that 
were active in the late 19th and early 20th centuries. 


© Most of these organizations were composed of 


anarchists or separatists and engaged in terrorism. 
In the late 19th and early 20th centuries, a loosely 
knit Sicilian-ltalian criminal organivation called the 
Black Hand extorted money from Italian immi- 
grants to the U.S. through threats and acts of vio- 
ence. Chapters of the organization were established 
throughout the United States and Canada. The New 
York City Police Department created the nation’s 
first bomb squad to deal with the bombs used by the 
Black Hand. A band of Spanish anarchists in the late 
19th century and a group of Serbian anarchists in 
the early 20th century were also called the Black 
Hand. The organizations were not related. — black- 
hander, n. 
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black-leg tabor. See sc-sn. 


blackletter law. One or more legal principles that are 
old, fundamental, and weil settled. © ‘fhe term refers 
to the law printed in books set in Gothic type, which 
is very bold and black. — Also termed hornbook law. 


blacklist, wv. To put the name of (a person) on a list of 


those who are to be boycotted or punished <the 
firm blacklisted the former employee>. — blacklist, 
n, 


black-lung disease. See pNeUMOCONIOSIS. 


blackmail, n. 1. A threatening demand made without 
justification; exrowmion. Cf FEEMAIL; GRAYMAIL; GREEN. 
MAIL (), (2). [Cases: Extortion and Threats 25.1. 


CJS. Threats and Unlawful Communications 
§§ 2-20.] — blackmail, vb. 

ee eee , Com, Catile, or 

consideration, paia to some , OF Near 


the borcais, being persons of name and power, allled with 
... known Robbers ... to be thereby by them freed and 
rotected from the od of those Spollaier. Thomas 


tount, Nomo-Lexicon: A Law-Dictionary ( 
* ‘Black-malil’ tent) was anciently used to indicate 
‘rents reserved in work, grain or baser money’ (i.e. baser 


Quoting American poe (1948). Soc : 
; rac- 
Se wan eslarion: in'iha inecal sense and hence *blackenall” 
is frequently used to Indicate statutory extortion or some- 
times an extorsive threat. And the federal statute forbiddin 


the ot an extorsive threat by mail has been ref 
to as the ‘ statute.’ * Rollin M. Perkins & Ronald N. 
Boyce, Criminal Law 451 (3d ed. 1982). 


2. BLACK RENT. 
blackmail suit. See suit. 


black maria. Slang. A locked van used by the police to 
transport prisoners to and from jail. 


black market. 1, marker. 2. SHADOW ECONOMY. 
black-market adoption. See aDorrion. 


blackout period. Trademarks. The time between the 
examining attorney’s approval of an intent-to-use 
application for publication in the Official Gazette 
and the issuance of a notice of allowance after publi- 
cation, during which the applicant may not file a 
statement of use or make any other. substantive 
amendment to the application. (Cases: Trade Regu- 
lation ©9214. C.J.S. Trade-Marks, Trade-Names, and 
Unfair Competition § 130.) = 

black-rage insanity defense. See insaniTy DEFENSE. 

black rent. Hist. Feudal rents paid in work, in, or 
money baser than silver. — Also termed dlackinail. 
CE. WHITE RENT. 


Blackstone lawyer. Slang. 1. A lawyer with a broad 
knowledge of blackletter principles. 2. A self-educat- 
ed lawyer (esp. in antebellum America) whose legal 
training consists primarily of reading Blackstone's 
Commentaries. 


black ward. Hist. A subvassal; a vassal of the king's 
vassal. 


Blaine amendment. A provision in a state constitution 
for stricter separation of church and state than is 
required by the Establishment Clause. @ In 1875, at 
the request of President Ulysses S. Grant, Senator 
James G. Blaine proposed an amendment to the 


eet, La Prey 


VM etadar 6 
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U.S. Constitution, applying the Free Exercise and 
Establishment Clause to the states, and specifically 
prohibiting the use of any state funds to support any 
religious institutions, tonne Pore church-run 
schools (esp. Roman Catholic). The House of Repre- 
sentatives passed the amendment, but the Senate 
narrowly voted against it. Many states, however, 
amended their constitutions to include a “Blaine 
Amendment” strictly prohibiting the use of public 
money for the support of religious institutions. 


blame, n. I. An act of attributing fault; an expression 
of disapproval <the judge said al] of the plaintiff's 
attorneys were to blame>. 2. Responsibility for 
something wrong <blame rested with all the defen- 
enue: — blame, vb. — blameworthy, blamable, 

+ 

blanc seign (blahnk sayn). [Law French] Civil law. A 
signed paper entrusted to someone with the power 
to bind the signer within the limits of the agreement 
between the signer and the grantee. See powER OF 
ATTORNEY (1). 


blank. Parliamentary law. 1. A ballot cast without a vote, 
effectively an abstention. 2. A name, number, time, 
or other term left open in a motion, to be filled in by 
vote after taking proposals from the floor. @ An 
election is a common form of filling a blank: each 
nomination is effectively a proposal for filling the 
blank in the question, “Resolved, That is 
elected.” See CREATE A BLANK; FILL A BLANK. 


blank acceptance. See ACCEFTANCE (4). 


blank bar. Hist. A plea in bar interposed by a defen- 

dant in a trespass action. © This type of plea was 

filed to compel the plaintiff to state exacly where 

ne alleged trespass occurred. — Also te common 
v. 


blank bill. See aint 1. 
blank bond. See Bonn (2). 
blank check. See CHECK. 


blank consent. A general authorization from a natural 
parent who voluntarily relinquishes a child for pri- 
vate adoption and allows adoption proceedings with- 
out further consent. @ Jurisdictions are divided over 
whether a blank consent is valid if the natural par- 
ents do not identify and approve the prospective 
adoptive parents. — Also termed blankel consent; gen- 
eral consent. 

blanket agreement. Lahor law. A collective-bargaining 
agreement that applies to workers throughout an 
organization, industry, or geographical area. [Cases: 
Labor Relations 241. C.J.S. Later Relations § 217.) 

blanket bond. See sonp (2). 

blanket contract. See CONTRACT. 

blanket license. See License. 

blanket lien. See tien. 

blanket mortgage. See MORTGAGE. 

blanket policy. See insuRANCE POLICY. 

blanket search warrant. See SEARCH WARRANT. 


blank form. Copyright. A form, usu. one for record- 
keeping and business purposes, that does not convey 


bloc 


information until it has been filled in. @ Blank forms 
are not eligible for copyright protection. — Also 
termed business form. See BLANK-FORMS RULE. 


blank-forms rule. ight. The principle that forms 
are not protectable by copyright if they are designed 
for recording information but do not themselves 
convey any information. ®@ The rule, first promulgat- 
ed by the U.S. Supreme Court in Baker v. Selden, 101 
U.S. 99 (1879), is now a U.S. Copyright Office 
regulation, 37 CFR § 202.1(c). See MERGER DOCTRINE 
ay. (Cases: Copyrights and Intellectual Property 
10.4. C.J.S. Copyrights and Intellectual Property 
§§ 11-12, 16, 92, 101] 


blank indorsement. See INDORSEMENT. 
blank stock. See stock. 


blasphemy (blas-fa-mee), n. Irreverence toward God, 
ion, a religious icon, or something else consid- 
ered sacred. @ Blasphemy was a crime. at common 
law and remains so in some U.S. jurisdictions, but it 
is rarely if ever enforced because of its questionable 
constitutionality under the First Amendment. Cf. 
profanity. (Cases: Criminal Law ¢€=45.20. ess 
Criminal Law § 7.] — blaspheme (blas-feem or blas- 
feem), vb. — blasphemous (blas-fe-mas), adj. — blas- 
phemer (blas-fee-mor), 2. 
“Blasphemy Is the malicious revilement of God and religion. 
In a blasphemy was the malicious revilement o! the 
Christian religion.... Blasphemy has been held to be a 
common-law crime [in the United States] because of its 
tendency to stir up breaches of the peace. it is expressly 
made punishable by some of the statutes." Rollin M. Per- 
‘oy Ronald N. , Criminal Law 474, 475 (3d ed. 


blended family. See Famity. 
blended fund. See Funp (). 
blended sentence. See SENTENCE. 
blended trust. See TRUST. 


blending clause. A provision in a will disposing of 
both the testator’s own property and the property 
over which the testator has a power of appointment, 
so that the two types of property are treated as a 
unit. (Cases: Wills €=589.] 


blind-bidding. Copyrighi. in the licensing of movies for 
first-run engagements, the practice by film distribu- 
tors of requiring theater owners to bid for and book 
movies without having seen them. @ By statute, some 
states prohibit blind-bidding. 

blind entry. See ENTRY (2). 

blind pig. See BLIND TIGER. 

blind plea. Sec rea (0. 

blind selling. The sale of goods without giving a 
buyer the opportunity te examine them. 

blind tiger. Slang. A place where intoxicants are ille- 
gall sold. © This term was commonly used during 

ibition. — Also termed blind pig. See rronint. 

TION (3). 


blind trust. See Trust. 

bloc. A group of persons or political units aligned with 
a common interest or purpose, even if only tempo- 
rarily <voting bloc>. 


block 


block, n. 1. A municipal area enclosed by streets 
<threc blocks away>. See Lor cp. 2. A quantity of 
things bought or sold as a unit <a block of preferred 
shares>. 
blockade. /ni‘l law. A belligerent’s prevention of access 
to or egress from an enemy's ports by stationing 
ships to intercept vessels trying to enter or leave 
those ports. @ To be binding, a blockade must be 
effective — that is, it must be maintained by a force 
suflicient to A ahah access to ports. — Also termed 
simple blockade, de fucta blockade. (Cases: War and 
National Emergency €°19. CJ.S. War and National 
Defense § 6.) 
“A blockade must be tn point of fact; and in order 
to constitute that existence, must be a power present 
to enforce it. All decrees’and orders, declaring extensive 
coasts and whole countries without 


In a state of b! . 
the presence of an uate naval force to support it, are 
mene Illegal and 


id, and have no sanction In public 
A es Kent, Commentaries 
(George Comstock ed., 11th ed. 1866). 


cn American Law *144 
“The word blockade properly denotes obstructing the 
sage into or from a place on either element, but is nore 
especially applied to naval forces preventing commurica- 
tion by bie i seme, eres fe. redo eg ian 
possession of the blocka . With blockades 
ot neutrais : y li do. «"Yneo- 


to do. 
dore D. , Introduction to of Intemational 
Law § 202, at 351 (Sth ed. 1878). 
cific blockade. Int'l law. A blockade that is estab- 
ished without a declaration of war. 


public blockade. Int'l law. An established blockade 
of which the blockading nation gives formai notice 
to the governments of neutral nations. 


blockage rule. 7ax. The principle that a large block of 
stock shares may be valued at less than the total 
value of the individual shares because such a large 
block may be difficult to sell at full price. [Cases: 
Internal Revenue 4534; Taxation €-1072. C.J.S. 
Internal Revenue §§ 523, 646.] 


block-booking, 2. ight. In the licensing or use of 
movies, the practice by film distributors of condition- 
ing the license or use on the acceptance of an entire 
package or block of films, which typically includes 
unwanted or inferior films. © In United States v. 
Loew's, Inc., 371 U.S. 38, 88 S.Ct. 97 (1962), the U.S. 
Supreme Court condemned block-booking as an ille- 
gal tying arrangement that violates the Sherman Act. 


Blockburger test. Criminal law. A test, for double-jeop- 
ardy purposes, of whether a defendant can be pun- 
ished separately for convictions on two charges or 
prosecuted later on a different charge after being 
convicted or acquitted on a charge involving the 
same incident; a comparison of two charges to see if 
each contains at least one element that the other 
doesn’t. @ Although the test is frequently called the 
samie-evidence test, that term is misleading since the 
analysis involves the elements of the charged of- 
fenses rather than the facts of the incident. Blockbur- 
ger vu. ULS., 284 U.S. 299, 304, 52 S.Ct. 180, 192 
(1932). — Also termed same-elements test; actual-evi- 
dence test. Cf. SAME-CONDUCT TEST; SAME-TRANSACTION 
tes. [Cases: Double Jeopardy 9135, 136. C.S. 
Criminal Law § 246.) 

blockbusting. The act or practice, usu. by a real-estate 
broker, of persuading one or more property owners 
to sell their property quickly, and often at a loss, to 
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avoid an imminent influx of minority groups. @ 
Blockbusting is illegal in many states. (Cases: Bro- 
kers C1, 4; Civil Rights @@1076. C.J.S. Brokers 
§§ 6-12; Civil Rights §§ 2-3, 14-17, 21.) 


blocked account. See AccOUNT. 
blocked currency. See CURRENCY. 
blocked income. See income. 


block grant. An unrestricted grant of federal funds. 
[Cases: United Stites C82. CJS. United States 
§ 155.) 


blocking patent. See rarent (3). 
block interest. See add-on interest under INTEREST (8). 
block policy. See insurance Policy. 


block voting. A shareholders’ agreement to cast their 
votes in a single block. See voting trust under TRUST. 


Blonder-Tongue doctrine. Patents. The rule that a pat- 
entee is barred by collateral estoppel from relitigat- 
ing the validity of a patent that has been held invalid 
in an earlier proceeding in which the patentee had a 
full and fair opportunity to litigate the patent's valid- 
ity. @ The rule was a y the U.S. Supreme 
Court in Blonder-Tongue Laboratories, Inc. v. Untuersity 
of Illinois, 402 U.S. 313, 91 S.Ct. 1434 (1971). — Also 
termed Blonder-Tongue rule. (Cases: Patents 
€327(13).) 


‘blood. A relationship between persons arising by de- 


scent from a common ancestor. Sce RELATIVE. 
entire blood. See full blood. 


full blood. The relationship existing between per- 
sons having the same two parents; unmixed ances- 
try. — Also termed whole bloadl; entire blood. 


half blood. The relationship existing between per- 
sons having the same father or mother, but not 
both parents in common. — Sometimes written 
half-blood. See relative of the half blood under Ret.s- 
tive. [Cases: Descent and Distribution €35. C.].S. 
Descent and Distribution §§ 29, 42.] 


heritable blood. Hist. A relationship between an 
ancestor and an heir that the law recognizes Piss 
purposes of passing good title to property. — Also 
termed inher table Hood. [Cases: Descent and Distri- 
bution €21. C.J.S. Descent and Distribution § 24.) 


mixed blood. Archaic. The relationship between per- 

sons whose ancestors are of different races or 

nationalities. 4 
“The term ‘mixed bloods,” as used in treaties and statutes, 
has been held to includa persons of half, or more or less 
than half, Indian blood, derived either from the father or 
from the mother.” 42 C.J.S. indians § 3 (1891). 

whole blood. See full blaed. 

blood, corruption of the. See CORRUPTION OF BLOOD. 


blood alcohol content. The concentration of alcohol 
in one's bloodstream, expressed as a percentage. © 
Blood alcohol content is used to determine whether 
a person is legally intoxicated, esp. under a driving- 
his tient Jaw. In many states, a blood alco- 
ol content of .08% is enough to charge a person 
with an offense. — Abbr. BAC. — Also termed blood 
alcohol count; blood alcohol concentration. See DRivinG 
UNDER THE INFLUENCE; DRIVING WHILE INTOXICATED. 
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[Cases: Automobiles €=332, 411. C.J.S. Motor Vehicles 
§§ 1582-1394, 1897-1411.] 


blood border. Slang. The dividing line between ad- 
joining states that have different minimum drinking 
ages. @ The term derives from the fact that juveniles 
from the state with the higher minimum age drive to 
the state with a lower minimum age, purchase and 
consume alcohol, and drive home intoxicated. 


blood feud. See FEeup (4). 


blood-grouping test. A test used in paternity and 
illegitimacy cases to determine whether a particular 
man could be the father of a child, examples being 
the genetic-marker test and the human-leukocyte 
antigen test. © The test does not establish paternity; 
rather, it eliminates men who could not be the 
father. See PATERNITY TEST; GENETIC-MARKER TEST; 
HUMAN-LEUKOCYTE ANTIGEN Test. {Cases: Children 
Out-of-Wedlock €58. C.J.S. Children Out-of-Wedlock 
§§ 75-76.] 


blood money. 1. Hist. A payment given by a murder- 
er's family to the next of kin of the murder vic- 
tim. — Also termed wer. 2. A reward given for the 
apprehension of a person charged with a crime, esp. 
capital murder. 


blood relative. See RELATIVE. 


blood test. The medical analysis of blood, esp. to 
establish paternity or (as required in some states) to 
test for sexually transmitted diseases in marriage- 
license applicants. See SEROLOGICAL TEST. 


bloodwite. Hist. 1. EFFUSIO SANGUINIS (1). 2. EFFUSIO SAN- 
GUINIS (2). 3. The right to levy a fine involving the 
shedding of-uleod. 4. The exemption from pe Pay: 
ment of a fine involving the shedding of blood. 5. 
— oi A penalty for a brawl or riot in which blood 
is shed. 


blotter. 1. ARREST RECORD. 2. WASTE BOOK. 
BLS. abbr. BUREAU OF LABOR STATISTICS. 
blue-blue-ribbon jury. Sce blue-ribbon jury under Jury. 


Blue Book. 1. A compilation of session laws. See ses- 
SION LAWS (2). 2, A volume formerly published to give 
ponte citation tables for a volume in the National 

eporter System. 3. English law. A government pub- 
lication, such as a Royal Commission report, issued 
in a blue paper cover. 


Bluebook. The citation guide — formerly titled A 
Uniform System of Citation — that is generally consid- 
ered the authoritative reference for American legal 
citations. @ The book's complete title is The Bluebook: 
A Uniform System of ‘Citation. Although it has been 
commonly called the Bluebook fer decades, the edi- 
tors officially included Bluebook in the title only in 
the mid-1990s. The book is compiled by the editors 
of the Columbia Law Review, the Harvard Law Review, 
the University of Pennsyluania Law Review, and The 
Yale Law Journal. Cf. auwo CrtaTioN MANUAL. 

blue books. See session Laws. 

blue chip, x. A corporate stock that is considered a 
safe investment because the corporation has a histo- 


ry of stability, consistent growth, and reliable earn- 
ings. — Also termed blue-chip stock. — blue-chip, adj. 


blue-sky law 


blue law. A statute sequen or prohibiting commer- 
cial activity on Sundays. @ Although blue laws were 
formerly common, they have dedined since the 
1980s, when many courts held them invalid because 
of their origin in religion (i.e., Sunday being the 
Christian Sabbath). Blue laws usu. pass constitutional 
challenge if they are enacted to support a nonreli- 
gious purpose, such as a day of rest for workers. — 
Also termed Sunday law; Su losing law; Sabbath 
law; Lord's Day Act. (Cases: Sunday €=3-30(8). C.J.S. 
Sunday §§ 8-83.] 


Blue List. Securities. A daily listing (on blue paper) of - 
secondary-market offerings of municipal bonds. 
bends available for resale in the 
market aro listed by state in The Blus List, along with 
of bonds offered, issuer, maturity 
the offering. 


Bond Market Works 165 (1988). 
blue note. See NOTE (1). 


blue-pencil test. A judicial standard for deciding 
whether to iavalidate the whole contract or only the 
offending words. @ Under this standard, only the 
offending words are invalidated if it would be possi- 
ble to delete them simply by running a blue pencil 
through them, as opposed to changing, adding. or 
rearranging words. (Cases: Contracts €>137. C.J.S. 
Contracts § 297.) 


blue-ribbon jury. See jury. 


blue-sky, vb. To approve (the sale of securities) in 
accordance with blue-sky laws <the company’s [PO 
has not yet been blue-skyed>. 


blue-sky, adj. (Of a security) having little value. 


blue-sky law. A state statute establishing standards for 
offering and selling securities, the purpose being to 
protect citizens from investing in fraddulent schemes 
or unsuitable companies. [Cases: Securities Regula- 
tion €9248-273. C.J.S. Securities.Regulation §§ 3, 
$74-376, 379-411, 414.] ee 
“Although the pubtic ts pro more aware of the exis- 
tence aud operation of tha sewed federal staiutes adminis. 
by the Commissio 


d 


“Tho ft legislative atlampls to rogulte secures transac, 
tions were effected on the state level, with the first general 
securities law being said to have been enacted by the State 


of Kansas In 1911, and with 48 jurisdictions enacted 

such statutes by 1933. These statutes were to be 

enacted to stop the sale of stock In conce 
fraudutent 


bluewater seaman 


Istatures entered the arena of securities regu- 
lation mere twenty years before Cougress.... 
sarmarinot isch A tn their terms and scope, are 
commonly referred to as ‘blue sky’ laws, an appellation with 

ral suggested . ft has been sald, for example, 
Eales Geatarn tectataiets saline) eeervttares iresodino tee 
lem everything @ 

Tho . Treatise on the Law of 


bluewater seaman. See able-bodied seaman under sta. 
MAN, 


blurring, ». Trademarks. A form of dilution in which 
goodwill in a famous mark is eroded through the 
mark's unauthorized use by others on or in connec- 
tion with dissimilar products or services. @ Blurring 
is one type of dilution that is actionable under the 
Federal Trademark Dilution Act, 15 USCA § 1125(c) 
<the court found that Nabisco’s use of a fish shape 
in its animal crackers diluted Pepperidge Farm's 
famous Goldfish trademark>. — Also termed dilu- 
tion by blurring, diminution. Cf. Tarnisument. (Cases: 
Trade Regulation 366. C.J.S. Trade-Mark, Trade- 
Names, and Unfair Competition § 79.) 
“Blurring Is a tessa: of the fame by a famous 
mark. One might begin to think about bi by recatling 
association’ exercises or games, In which one player 
a word and the other 


pong bear or her head By 
associa 


response at ail, or a of responses 

consumers.... ff the Guen of the ROLEX mark had no 
way to prevent the use of that mark on pencils, or i 
cr pistachio nuts, because those are 80 remote 
from watches that a not prove any likellhood of 
contusion, Sey. au free association of the 


would be blurred.” 


BMI. abbr. BROADCAST MUSIC, INC. 


board. 1. A group of persons having managerial, 
supervisory, or advisory powers <board of di- 
rectors>. @ In parliamentary law, a board is a form 
of deliberative assembly and is distinct from a com- 
mittee — which is usu. subordinate to a board or 
other deliberative assembly — in having greater 
autonomy and authority. 2. Daily meals furnished to 
a guest at an inn, boardinghouse, or other lodging 
<room and board>. (Cases: Contracts 7191. C.J.S. 
Contracts § 344.) 

board-certified, adj. (Of a professional) recognized by 
an official body as a specialist in a given field of law 
or medicine <board-certified in civil litigation>. See 
BOARD OF LEGAL SPECIALIZATION. 

board lot. See round lot under tor (9). 

board of adjustment. See ADJUSTMENT BOARD. 

board of aldermen. See crry counch.. 

Board of Ap . Patents & trademarks. Hist. A quasi- 
judicial body within the U.S. Patent and Trademark 
Office that was empowered to hear appeals by appli- 
cants whose patent applications had been wholly or 


partially rejected by patent examiners. @ Its work is 
now done by the Board of Patent Appeals and 


Interferences. See BOARD OF PATENT APPEALS AND INTER- 


FERENCES. 
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board of directors. 1. The governing body of a corpo- 
ration, elected by the shareholders to establish cor- 
porate policy, appoint executive officers, and make 
major business and financial decisions. — Also 
termed (esp. in charitable organizations) board of 
trustees. See virector. (Cases: Corporations 297. 
C.J.S. Corporations §§ 460-461.) 2. The governing 
body of a corporation, partnership, aszeciation, or 
other organization, elected by the sharcholders or 
members to establish policy, elect or appoint officers 
and committees, and make other governing deci- 
sions. — Often shortened tinformaliy) to board. — 
Also termed board of governors; bourd of managers; 
board of trustees (esp. in charitable organizations); 
executive board. See DIRECTOR. 


staggered beard of directors. A board of directors 
whose members’ terms of service overlap so that 
only part of the board's makeup is voted on in any 
single election. © Typically, members serve terms 
of two or more years, with some members’ terms 
expiring at each annual election. See Del. Code 
Ann. tit. 8, § 141 (1991) (authorizing classified 
boards with two or three classes having two- or 
three-year terms). — Also termed classified board of 


directors, (Cases: Corporat‘ons 291. C.J.S. Corpo- 


rations §§ 450-451.) 


board of education. A state or local agency that gov- 
erns and manages public schools within a state or 
local district. Cf. scHool. Bo..ab. (Cases: Schools 751. 
C.J.S. Schools and Schvol Districts §§ 110-111] 


board of equalization. See EQUALIZATION BOARD. 
board of examiners. See EXAMINING BOARE. 


board of fire underwriters. Insurance. An unincorpo- 
rated voluntary association made up of fire insurers. 
(Cases: Insurance 71218. C.J.S. Insurance § 1724.] 


board of governors. 1. noarnd oF DIRECTORS. 2. (cap.) 
FEDERAL RESERVE BOARD OF GOVERNORS. 


Board of Green Cloth. Hist. A group of persons 
responsible for governing the royal-household staff, 
esp. in financial matters such as accounting for ex- 
penses and paying servants’ wages. @ The Board 
consisted of the Lord Steward and. inferior officers, 
and its name derived from the green cloth that 
covered the table used by the Board: to conduct its 
duties. In more ancient times, it kept:the peace and 
maintained courts of justice within the area around 
the royal household (1.e., the verge). — Also termed 
Counting House of the King's Household; Green Cloth. 


board of health. A municipal or state agency charged 
with PrOeeune the public health. (Cases: Health 
361.) 


Board of Immigration Appeals. The highest adminis- 
trative wibunal for matters arising under U.S. immi- 
gration law, charged with hearing appeals from the 
Immigration and Naturalization Service. @ The 
Board is made up of five permanent members ap- 

_ pointed by the Attorney General and two immigra- 
tion judges who serve on a temporary basis. Most 
cases are heard by panels of two permanent judges 
and one temporary judge. — Also termed Immigra- 
tion A Board. (Cases: Aliens €—54(5). C.J.S. 
Aliens §§ 120, 126, 187, 220-224.} 
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board of legal specialization. A body, usu. an arm ofa 
state bar association, that certifies qualified lawyers 
as specialists within a given field. @ Typically, to 
qualify as a specialist, a lawyer must meet a specified 
level of experience, pass an examination, and pro- 
vide favorable recommendations from peers. (Cases: 
Attorney . Client 3. C.J.S. Attorney and Client 
§§ 11-12. é 


board of managers. See BOARD OF DIRECTORS. 
Board of Medical Examiners. Sce EXAMINING BOARD. 


board of pardons. A state agency, of which the gover- 
nor is usu. a member, authorized to pardon persons 
convicted of crimes. [Cases: Pardon and Parole 
255.1.) 


board of parole. See PAROLE BOARD. 


Board of Patent Appeals and Interferences. Patents & 
trademarks. The quasi-judicial body in the U.S. Patent 
and Trademark Office that hears (1) appeals from 
patent applicants whose claims have been rejected by 
a patent examiner, and (2) interference contests 
between two or more applicants trying to patent the 
same invention. @ This tribunal assumed the work 
previously handled by the Board of Appeals and the 
Board of Patent Interferences. The U.S. Court of 
Appeals for the Federal Circuit hears appeals from 
this tribunal. See inTERFERENCE (3). [Cases: Patents 
111. CJ.S. Patents §§ 180-183.) 


board of police commissioners. An administrative 
tribunal vested with disciplinary powers over law- 
enforcement personnel. 


board of regents. A group of persons appointed to 
supervise an educational institution, esp. a yniversi- 
ty. (Cases: Colleges and Universities €@7. C.J.S. Col- 
deges and Universities §§ 15-18.) 


board of registration. A state agency authorized to 
license and discipline members of a trade or profes- 
sion. (Cases: Licenses €=22, 38. C.J.S. Agriculture 
§ 4.) 


board of review. 1. A body that reviews administra- 

- tive-agency decisions. (Cases: Administrative Law 
and Procedure 9513. C.J.S. Public Administrative 
Law and Procedure §§ 166-171.] 2. A body that re- 
views property-tax assessments. (Cases: Taxation 
$464-492. CJ.S. Social ree and Public Welfare 
§ 200; Taxation §§ 681, 686-726.] 8. In some cities, 
a board that reviews allegations of police miscon- 
duct. (Cases: Municipal Corporations @7185(12). 
C.J.S. Municipal Corporations §§ 516, 520-521.] 


Board of Tax Appeals. See Tax COURT. US. 


-board of trade. 1. A federation of business executives 
dedicated to advancing and protecting business in- 
terests. 2. An organization that runs a commodities 
exchange. See CHICAGO BOARD OF TRADE. [Cases: Com- 

modity Futures Trading Regulation €6. C.J.S. Secu- 

rities ton § 455.] 3. Hist. The Lords of the 

Committee of the Privy Council that had jurisdiction 

over trade and foreign plantations. @ Today, the 

responsibilities once assigned to this committee are 
carried out by the ministry for trade and industry. 


board of trustees. See BOARD OF DIRECTORS. 


bollerplate 


Board of Veterans’ Appeals. The agency in the U.S. 
Department of Veterans Affairs responsible for re- 
viewing decisions on entitlements to veterans’ bene- 
fits. @ The Board's decisions are subject to review by 
the U.S. Court of Appeals for Veterans Claims. 


board of zoning appeals. See ADJUSTMENT BOARD. 
boatable, adj. See NAVIGABLE. 
boatable water. See NAVIGABLE WATER (1). 


boc (bok), n. Hist. A written document, esp. one that 
conveys land. — Also spelled bock. 

bockland. See BOOKLAND. 

bocland. See BOOKLAND. 

bodily harm. See HARM. 

bodily heir. See heir of the body under HEIR. 

bodily injury. See injury. 

bedy. 1. The main part of a written instrument, such 
as the central part of a statute (after the title and 
preamble) or the middle part of a complainant's bill 
in equity. 2. A collection of laws. — Also termed bedy 
of laws. See corpus juris. 3. An artificial person 
created by a legal authority. See corporation. 4. An 
a te of individuals or groups. See BoDy POLiTic. 
5. A deliberative assembly <legislative body>. See 
deliberative assembly under ASSEMBLY. 6. An aggregate 
of individuals or groups <student body>. 7. Bovy Or 
ACLAIM, 


body corporate. See CORPORATION. 
body execution. 1. carias. 2. EXECUTION. 


body of a claim. Patents. The portion of a patent claim 
that defines the elements or steps of the invention. @ 
The body of the claim fullows the preamble and 
transition phrase. In a combination claim, the body 
of a claim sets forth the elements of a patentable 
combination. Cf. PREAMBLE (2); TRANSITION PHRASE. 


body of a county. A county as a whole. 


body of laws. See sopy (2). 

body Betis A group of people regarded in a political 
(rather than private) sense and organized under a 
common governmental authority. 


body-snatching, n. The unlawful removal of a corpse, 
esp. from a grave. — body-snatcher, n. 


bogus (boh-ges), adj. Not genuine; counterfeit; spuri- 
ous (. Cf. GENUINE. 


bogus check. See bad check under CHECK. 
bogus will. See witt.. 


boilerplate, ». 1. Ready-made or all-purpose language 
that will fit in a variety of documents. @ The term, 
first recorded in 1898, may have referred to stccl 
plates affixed to boilers. But the modern sense 
comes from the use of the term to refer to copy set 
on printing plates (or molds to make the plates) and 
distributed in that form to newspapers. The copy 
could not be edited. 2. Fixed or standardized con- 
tractual language that the proposing party views as 
relatively nonnegotiable. : Contracts =. 
CJ.S. Contracts §§ 2-3, 9, 12.) — boilerplate, adj. 


boller-room transaction 


boiler-room transaction. Slang. A high-pressure tele- 
phone sales pitch, often of a fraudulent nature. 


Bolger test. The judicial test for determining whether 
# statement is commercial speech, by examining (1) 
whether it is an advertisement; (2) whether it refers 
to a specific product or service; and (3) whether the 
speaker has an economic motivation for making the 
statement. Bolger v. Youngs Drug Prods. Corp., 463 
U.S. 60, 66-67, 103 S.Ct. 2875, 2879-80 (1983). @ 
An affirmative answer to all three questions is 
“strong support” that the speech is commercial, but 
it is not dispositive; rather, the decision should be 
based on common sense. 


bolster, vb. ‘To enhance (unimpeached evidence) with 
additional evidence. @ This practice is often consid- 
ered improper when lawyers seek to enhance the 
credibility of their own witnesses. [Cases: Witnesses 
5318. C_J.S. Witnesses §§ 562-564.) 


bolts. Hist. Student-argued cases in the Inns of Court. 


@ These practice cases were held pe: in con- 
trast to the more formal and public moats. — Also 
termed baltings. 


bombardment. /nf'l law. An attack from land, sea, or 
air with weapons that are capable of destroying 
enemy targets at a distance with bombs, missiles, or 
projectiles. 
bona (boh-na), x. [Latin “goods") Chattels; personal 
property. Cf. sexs. 
bona adventitia (boh-na ad-ven-tish-ee-9). [Latin] 
1. Roman law, Goods acquired by free persons in 
some way other than chrough their paterfamilias, 
or by slaves in a way other than through their 
owner. 2. Civil law. Goods acquired fortuitously, 
but not by inheritance. — Also spelled bona adventi- 
cia, — Also termed adventitia bona. 


bona confiscata (boh-na_ kon-fi-skay-ta). Goods 
confiscated by -~ or forfeited to — the Crown. 
bona felonum (boh-na fa-loh-nom). Personal prop- 
erty belonging to a convicted felon. 

bona forisfacta (boh-na for-is-fak-ta). Forfeited 
goods. 

bona fugitivorum (bob-na fyoo-ja-ti-vor-am). Goods 
belonging to a fugitive. — Also termed bona utlaga- 
torum. 


bona immobilia (boh-na i-moh-bil-ee-a). Immov- 
able property. 

bona mobilia (boh-na moh-bil-ee-9). [Latin] Mova- 
ble property. See Movase. 


bona natabilia (boh-na_ noh-te-bil-ee-a). Notable 
ods; property worth accounting for in a dece- 

ents estate. [Cases: Executors and Administrators 

11. CJS. Executors and Administrators § 13.) 

bona paraphernalia (boh-na_par-o-for-nay-lee-a). 

Clothes, jewelry, and ornaments not included in a 

married woman's dowry. 

bona peritura (boh-na per-a-t{yJuur-a). Perishable 

Roads: goods that an executor or trustee must 
iligently convert into money. 

bona uftlagatorum (boh-na at-lay-ga-tor-em). See 

bona fugilivorum. 
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bona vacantia (boh-na va-kan-shee-9). [Latin “‘va- 
cant goods”) 1. Property not disposed of by a 
decedent's will and to which no relative is entitled 
under intestacy laws. See escneat. 2. Ownerless 
property; goods without an owner. @ Bona vacantia 
often resulted when a deceased person died with- 
out an heir willing and able to make a claim. The 
property either belonged to the finder or escheat- 
ed to the Crown, — Sometimes shortened to va- 
cantia. — Also termed vacantia bona. 


bona waviata (boh-na way-vee-ay-ta). Stolen goods 
thrown away in flight by a thief. ¢ The goods 
escheated to the Crown as a penalty to the owner 
for failing to pursue the thief and recover the 
goods. 
vacantia bona. See bona vacantia. —__ 
bona activa (boh-na ak-ti-va). [Latin “active goods”] 1. 
Assets. See asser (1). 2. The claims that'a person has 
against others. Cf, BONA PASSIVA. ; 
bona castrensia et quasi castrensia (boh-na ka-stren- 
shee-a et kway-si [or kway-zi) ka-stren-shee-a). [Latin 
“goods acquired for military or quasi-military (i.c., 
public) service] Roman law. The property that a son 
could dispose of, by testament or otherwise, without 
his paterfamilias’s consent. See PATERFAMILIAS. 


bona confiscata. See BONA. 


bonae fied (boh-nee fi-dee-1). [Latin] Of good faith; in 

good faith. ; 

bonae fidei r (boh-nee fi-dee-1 pa-zes-ar). 
[Latin] Roman law. A good-faith possessor of proper- 
ty owned by another. ® Unless the owner sued to 
recover the property, the possessor became the 
rightful owner after a specified time elapsed, unless 
the property had been stolen or taken by force. See 
USCAFIO. 

bona et catalla (boh-na et ka-tal-a). [Law Latin] Goods 
and chattels. 


bona felonum. See Bona. 

bona fide (boh-na fid or boh-no fi-dee), adj. [Latin “in 
eee faith") 1. Made in good faith; without fraud or 

eceit. 2. Sincere; genuine. See Goop FartH. — 

fide, adv. : 

bona fide contract. See CONTRACT. 

bona fide emptor (boh-no fid-ee emp-tor). [Latin] 
Good-faith purchaser. See bona fide purchaser under 
PURCHASER (1). ‘ 


bona fide holder for value. See HOLDER FOR VALUE. 


bona fide intent to use. Trademarks. A specific, good- — 


faith intention to use a mark in the ordinary course 
of wade in interstate commerce and not merely to 
reserve it for later use, as determined by objective 
circumstantial evidence. @ A federal registration ob- 
tained under Lanham Act § 1(b) requires a bona 
fide intent to use the mark. If the required intent is 
later determined to be lacking, the registration may 
be invalidated. 


bona fide judgment creditor. See juDGMENT CREDITOR. 


bona fide occupational ification. An employment 
qualification that, although it may discriminate 
against a protected class (such as sex, religion, or 
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national origin), relates to an essential job duty and 
is considered reasonably necessary to the operation 
of the particular business. @ Such a qualification is 
not illegal under federal employment-discrimination 
laws. — Abbr. BFOQ. [Cases: Civil Rights =1118, 
1529. C.J.S. Civil Rights §§ 25, 161-162.) 


. bona fide occupational qualification Is a complete 
defense. It is Invoked when the defendant makes a distinc- 
tion forbidden 


bona fide operation. A real, ongoing business. 

bona fide perceptio et consumptio (boh-no fi-dee por- 
scree et kan-sump-shee-oh). [Latin] Hist. 
Gathering and consuming in good faith. © The 
pleas appeared in reference to the rights of a bona 
ide possessor to keep fruit that the possessor gath- 
ers in good faith and consumes in good faith. 


bona fide possession. See possession. 

bona fide purchaser. See PURCHASER (1). 

bona fide purchaser for value. See bona fide purchaser 
under PURCHASER (b. 


bona fides (boh-no fi-deez), n. [Latin] 1. coop FarTH. 2. 
Roman law. The standard of conduct expected of a 
reasonable person, esp. in making contracts 2..d 
survey actions; acting without fraudulent intent or 
malice. 


bona fide sale. See site. 

bona fiscalia (boh-nafis-kay-lee-a), n. Public property. 
bona forisfacta. See BOXA. 

bona fugitivorum. See BONA. 

bona gratia (boh-na gray-shee-a). [Latin] Roman law. 


In goodwill; in a friendly way. @ The phrase typicall 
referred to a divorce by auital eoiaeHE ae 

bona gratia matrimonium dissolvitur (boh-ne gray- 
shee-@ ma-tra-moh-nee-em di-sol-va-ter). [Law Latin 
“the marriage is dissolved in a friendly way"] Hist. A 
consensual divorce. 


bona immobilia. See BONA. 


bona memoria (boh-na ma-mor-ee-a). [Latin] Good 
memory. © Bona memoria, as used in the phrase sanae 

" mentis et bonae memoria (of sound mind and good 
memory), refers to a testator’s mental capacity. See 
MIND AND MEMORY, 


bona mobilia. See Bona. 
bona notabilia. See BONA. 
bona paraphernalia. Sce ona. 


bona passiva (boh-noa pa-si-va). Roman law. Liabilities. 
Cf. BONA activa. 


bona peritura. See BONA. 


bond 


bona utlagatorum. See bona fugitivorum under BONA. 

bona vacantia. See BONA. 

bona waviata. See BONA. ; 

bond, n. I. An obligation; a promise. 
“{Ajn obligation, or in English a ‘bend,’ is a document 
written sealed containing a confession of a debt; in 
later times ‘contract’ is the genus, ‘ ° igs.” 


the e 
2 Frederick Pollock & Frederic W. Maltiand, The History of 
English Law 207 (2d ed. 1899). 


2. A written promise to pay money or do some act if 
certain circumstances occur or a certain time elaps- 
es; a promise that is defeasible upon a condition 
subsequent; esp., an instrument under seal by 
which (1) a public officer undertakes to pay a sum 
of money if he or she does not faithfully discharge 
the responsibilities of office, or (2) a surety under- 
takes that if the public officer does not do so, the 
surety will be liable in a penal sum. 


“The fact that an instrument 


form -to ail the characteristics o “4 Silvester E. 

aka & Bondholders Rights & Remedies § 2, at 

3-4 (1934). 
appeal bond. A bond that an appellate court may 
require from an appellant in a civil case to ensure 
payment of the costs of appeal; a bond required as 
a condition to bringing an appeal or staying exe- 
cution of the judgment appealed from. Fed. R. 
App. P. 7. Cf. as bond. (Cases: Appeal and 
Error 373-395; Federal Courts 1, 687. 
pe Foes l and Error §§ 264, 288, 290-291, 295, 


appearance bond. See bail bond. 
arbitration bond. See ARBITRATION BOND. 


attachment bond. A bond that a defendant gives to 
recover attached | property. & The plaintiff then 
looks to the bond issuer :to satisfy a judgment 
against the defendant. [Cases: Attachment @261; 
Federal Civil Procedure €°585. C.J.S. Attachment 
§§ 247-251, 258.] 


average bond. Marine insurance..A bond given to 
the captain of a ship by consignees of cargo pate 
to general average, guaranteeing payment of their 
contribution once it is ascertained, on condition 
that their be promptly delivered. (Cases: 
Shipping 198. C.J.S. Shipping § 470.) 


bail bond. A bond given to a court by a criminal 
defendant's surety to guarantee that the defendant 
will duly appear in court in the future and, if the 
defendant is jailed, to obtain the defendant's re- 
lease from confinement. @ The effect of the release 
on bail bond is to transfer custody of the defen- 
dant from the officers of the law to the custody of 
the surety on the bail bond, whose undertaking is 
to redeliver the defendant to legal custody at the 
time and place appointed in the bond. — Also 
termed appearance bond; recognizance. See CAIL. 
(Cases: Bail 54.1.) 


bond 


bid bond. A bond filed in public construction proj- 
ects to ensure that the bidding contractor will 
enter into the contract. © The bid bond is a type of 
performance bond. [Cases: Public Contracts 9. 
C.J.S. Public Administrative Law and Procedure § 12.) 


blank bond. Archaic. A bond in which the space for 
the creditor's name is left blank. 


blanket bond. 1. A bond covering several persons 
or projects that require performance bonds. 2. See 
fidelity bond. 


bond for land. A bond given by the seller of land to 
a buyer, binding the seller to convey once the 
buyer tenders the agreed price. — Also termed 
bond for a deed. Cf. pinper «). [Cases: Vendor and 
Pu 27. C.J.S. Vendor and Purchaser § 22.) 


bond of corroboration. An additional obligation un- 
dertaken to corroborate the debtor's original obli- 
gation. 


bond to keep the peace. See peace bond. 


battomry bond. A contract for the loan of money on 
a ship, usu. at extraordinary interest, for maritime 
risks encountered during a certain period or for a 
certain voyage. © The loan can be enforced only if 
the vessel survives the voyage. — Also termed 
boltomage bond. Cf. respondentia bond. (Cases: Ship- 
ping 89-100, C.J.S. Shipping §§ 223-231.) 

“A bond, . r 

Saar Sad, ty coin, 0 eat 

fe of monay fent for the use of the ship; and the 
co of it are, that If the ship is lost, the tender loses 


virtually out of use." Grant Gilmore & Chart a 
The Law of Admiralty § 1-10, at 25 n.85 (2d ed. 1976). 


claim-property bond. See replevin bond. 
common-defeasance bond. See penal bond. 


common-law bond. A performance bond given by a 
construction contractor. © A common-law bond 
exceeds the requirements of a statutory perform- 
ance bond because it provides additional coverage 
for construction projects. Cf. PERFORMANCE BOND. 
(Cases: Principal and Surety @@65, 66(1). CJ.S. 
Principal and Surety §§ 70, 72-73, 75.] 

common money bond. A, promise to pay money as a 
penalty for failing to perform a duty or obligation. 
contract bond. See PERFORMANCE BOND. 


cost bond. A bond given by a litigant to secure the 
ayment of court costs. (Cases: Costs @@120-124; 
ederal Civil Procedure @2732. C.J.S. Costs 

§§ 73-74.] 

counterbond. A bond to indemnify a surety. 

delivery bond. See forthcoming bond. 

depository bond. A bond given by a bank to protect 

a public body's deposits should the bank become 

insolvent. 
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discharging bond. A bond that both permits a 
defendant to regain possession of attached proper- 
ty and releases the property from the attachment 
lien. — Also termed dissolution bond. See forthcoming 
bond. (Cases: Attachment 261. C.J.S. Attachment 
§§ 247-251, 258.] 


executor’s bond. A bond given to ensure the exccu- 
tor’s faithful administration of the estate. See fidu- 
ciary bond. [Cases: Executors and Administrators 
S26. C.J.S. Executors and Administrators § 71.) 

“The So law did not require an executor to give bond 


was appointed by the testator and his authority 
was derived from the will rather than court tment. 


3 with the executor’s bond, but in absence of such 
provision a bond will be required.” Thomas E. 
Atkinson, bok of the Law of Wills § 113, at 621 (2d 


fidelity bond. A bond to indemnify an employer or 
business for loss due to embezzlement, larceny, or 
poe negligence by an employee or other person 

olding a position of trust. — Also termed blanket 
bond. (Cases: Insurance 1014, 2400. C.J.S. Insur- 
ance §§ 8, 1075.) 


fiduciary bond. A wpe of surety bond required of it 
trustee, administrator, executor, guardian, conser- 
vator, or other fiduciary to ensure tue proper 
performance of duties. [Cases: Executors and Acl- 
ministrators ©@26; Trusts €°161. C.J.S. Executors 
and Administrators § 71, Trover and Conversion 
§ 302.) 


forthcoming bond. 1. A bond guaranteeing that 
something will be produced or forthcoming at a 
particular time. or when called for. 2. A bond (usu. 
given to a sheriff) to permit a person to repussess 
attached property in exchange for that person's 
comn.itmeni to surrender the property in the 
event of an adverse judginent; specif., a bond 
required of a defendant as a condition of retaining 
or regaining possession of a chattel in an attach- 
ment or replevin action, whereby the surety agrees 
to surrender the chattel and to pay its value if the 
laintiff wins the lawsuit. — Also termed delivery 
. Cf. replevin bond. (Cases: Auachment ¢=261. 
C._J.S. Allachment §§ 247-251, 258.] 


general-average bond. Maritime law..A cargo own- 
er's bond exacted by a carrier to ensure that the 
owner will pay the general average contribution. © 
When the contribution amounts are disputed, the 
carrier requires this bond before agreeing to un- 
load the ship. It may also be required when the 
amounts are undisputed, as security of pay- 
ment. — Also termed average bond. See general 
average under AVERAGE (3). [Cases: Shipping 198. 
C.J.S. Shipping § 470.) 

aranty bond. A bond combining the features of a 
Fidelity and a surety bond, securing both payment 
and performance. 
heritable bond. Scots law. A bond secured by land. 


othecation bond. A bond given in the contract 
of bottomry or respondentia. [Cases: Shipping 
89-100. C.).S. Shipping §§ 223-231.) 


indemnity bond. A bond to reimburse the holder 
for any actual or claimed loss caused by the is- 
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suer’s or some other person's conduct. (Cases: 
Indemnity 28.) ‘ 


injunction bond. A bond required of an injunction 
applicant to cover the costs incurred by a wrong: 
fully enjoined party; a bond required as a condi- 
tion of the issuance or continuance of a bond. Fed. 
R. Civ. P. 65(c). (Cases: Injunction €>148. C.J.S. 
Injunctions §§ 168-174.] 


interim bond. 1. A bond set by a police officer 
when a person is arrested for a minor offense, 
such as a misdemeanor, without a warrant. @ Al- 
though the bond allows the arrestee to be released, 
it requires that the person be available for arraign- 
ment. 2. A bond set by ‘a judge or magistrate and 
attached to a misdemeanor warrant. 


judicial bond. A bond to indemnify an adverse 
party in a lawsuit against loss occasioned by delay 
or by deprivation of property resulting from the 
lawsuit. @ Judicial bonds are usu. classified accord- 
ing to the nature of the action in which they are 
required, as with appeal bonds, injunction bonds, 
attachment bonds, replevin bonds, forthcoming or 
redelivery bonds, and bail bonds. A bond of a 
fiduciary — such as a receiver, administrator, ex- 
ecutor, or guardian — is often required as a 
condition to appointment. 


liability bond. A bond intended to protect the 
assured from a loss arising from some event speci- 
fied in the bond. 


license bond. A bond required of a person seeking 
a license to engage in a specified business or to 
receive a certain privilege. — Also termed i 
bond. (Cases: Licenses €©26. C.J.S. Licenses § 42.] 
maintenance bond. A bond guaranteeing against 
construction defects for a period after the comple- 
tion of the contracted-for work. [Cases: Principal 
and Surety @82; Public Contracts @=45. C.].S. 
Principal and Surely §§ 72,77, 111; Public Adminis- 
trative Law and Procedure § 45.) 


negotiable bond. A bond that can be transferred 
pos a original holder to another. (Cases: Bonds 


official boud. 1. A bond given by a public officer 

uiring the faithful rmance of the duties of 
office. 2. A bond fil an executor, guardian, 
trustee, or other fidu . See gprs bond. 
{Cases: Officers and Public Employees €37. C.J.S. 
Officers and Public Employees $§ 61-62.) 


payment bond. A bond given by a surety to cover 
any amounts that, because of the general contrac- 
tor’s default, are not paid to a subcontractor or 
materialman. [Cases: Principal and Surety €>82; 
Public Contracts 646. C.].S. pe ane Surety 
§§.72, 77, 111; Public Administrative and Proce- 
dure §§ 46-50.) 
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tors to accept work on the project, perhaps at a lower price, 
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peace bond. A bond required by a court from a 
person who has breached or threatened to breach 
the peace. — Also termed bond to keep sd te See - 
BREACH OF THE PEACE. (Cases: Breach of The Peace 
@=15.1, 22. C.J.S. Breach of the Peace §§ 14, 18, 21, 
23-25; Domestic Abuse and Violence §§ 2-3.) 

penal bond. A bond iring the obligor to pay a 
specified sum as a perky if the underlying obk- 
gation is not performed. — Also termed penal bill; 
common-defeasance bond. (Cases: Bonds @1, 50. 
C.J.S. Bonds §§ 2-4, 7, 32, 34, 39.} 


performance bond. See PERFORMANCE BOND. 
permit bond. See license bond. ; 


personal bond. 1. See bail bond; Bait. 2. A written 
document in which an obligor formally recognizes 
an obligation to pay money or to do a specified 
act. 3. Scots law. A bond containing a promise 
without security. 
probate bond. A bond, such as that filed by an 
executor, required by law to ce ae during a 
et P i ng to ensure fai performance 
y the person under bond. (Cases: Executors and 
Administrators 26. C.J.S. Executors and Adminis- 
trators § 71.) 


redelivery bond. See replevin bond. 


refunding bond. A bond given to assure an execu- 
tor that a legatee will return an estate distribution 
should the remaining estate assets be insufficient 
to pay the other rT (Cases: Executors and 
Administrators €=299. C.].S. Executors and Adminis- 
trators § 541.] 


registered bond. A governmental or corporate obli- 
gation to pay money, represented by a single 
certificate delivered to the creditur. © The obli- 
oe is registered in the holder's name on the 
ks of the debtor. [Cases: copemin e471; 
Municipal Corporations €-936. C.J.S. Corporations 
§ 667; Municipal Corporations § 1700.) ~ 
removal bond. 1. A bond to cover possible duties 
owed by a person who -removes from a 
warehouse for export. 2. A bond required in some 
states when a litigant seeks to remove an action to 
another court. (Cases: Removal of Cases $89. 
C.J.S. Removal of Causes § 168.} 


casa bond (ri-plev-in). 1. A bond given by a 
plaintiff to is bd attach property in the defen- 
dant’s possession before judgment is rendered in a 
replevin action. @ The bond protects the attaching 
icer and ensures the property's safekeeping un- 
til the court decides whether it should be returned 
to the defendant. — Also termed bond. See 
REPLEVIN. [Cases: levin €83. CJ.S. Replevin 
§ 54.] 2. A bond given by be defendant in . Nii 
in action to regain attac roperty pending the 
outcome of lidiga tion. © The tend! ies rig dis- 
charge the attachment lien. (Cases: Replevin ¢>49. 

CJ.S. Replevin §§ 76-77.) — Also termed 
; clatm-property ; redelivery bond. Cf. forth- 

coming bond. 

lentia bond (re-spon-den-shee-o or ree-). A 
contract pra ! the pledge of a ship's cargo; a 
ip’s cargo. Cf. bottomry bond. 


bond 


[Cases: Shipping 89-100. C.J.S. Shipping | 


§§ 223-231.) 
Boel leggy rial ple hat 
ae Mou en of both ship and cargo 
may be In one int; and generally, it is only a 
ten on the . pr 
that effect in the bond; and it amounts, at most, to an 
equitable fen on the salvage in case of loss.” 3 James 
Kent, Commentaries an American Law *354-55 (George 
Comstock ed., 11th edt. 1866). 
simple bond. t. A bond without a penalty. 2. A 
hond payable to a named obligee on demand or 
on a certain date. 


statutory bond. A bond that literally or substantially 
mects the requirements of a statute. [ : Bonds 
31, 50. C.].S. Bonds $§ 21-23, 28, 32, 34, 39.) 


straw bond. A bond, usu. a bail bond, that carries 
either a fictitious name or the name of a person 
who is unable to pay the sum guaranteed; a worth- 
less or inadequate bond. 


submission bond. A bond given by a litigant who 
agrees to submit a lawsuit to arbitration and to be 
bound by an arbitrator's award. [Cases: Arbitration 
@l4. CJS. Arbitration § 184.) 


supersedeas bond (soo-par-see-dee-as). An appel- 
Jant’s bond to stay execution on a judgment cur- 
ing the pendency of the appeal. Fed. R. Civ. P. 
62(d); Fed. R. App. P. 8(b). — Often shortened to 
supersedeas, See supersepe (2. Cf. appeal bond. 
(Cases: Appeal and Error @460; Execution 
©>158(2); Supersedeas 95. C.J.S. Appeal and Errar 
$$ 408-410, 418; Executions §§ 155-156.] 


surety bond. See PERFORMANCE BOND. 


et eat ited bond. A bail bond in the amount of 
1u% cf the bond otherwise required for a defen- 
dant's release. @ This type of bond usu. allows a 
defendant to arrange a bond without the services 
of a bondsman or other surety. 


unsecured bail bond. A bond that holds a defen- 

dant liable for a breach of the bond's conditions 

(such as failure to appear in court), but that is not 

secured by a deposit of or lien on property. See 

RECOGNIZANCE. [Cases: Bail €=40, 55. C.J.S. Buil; 

rege and Detention Pending Proceedings §§ 8, 
5. 


3. A long-term, interest-bearing debt instrument 
issued by a corporation or governmental entity, usu. 
to provide for a particular financial need; esp., such 
an instrument in which the debt is secured by a lien 
on the issuer's property. Cf. pEBENTURE. 


cone A ae tne te aay eee 
usually a shorter term aie oy is are historicall 
bearer instruments, nego by delivery, issued In mutt 


ples of $1,000 with interest by cou- 
pons that are periodically and submitted for pay- 
ment.” Robert W. Hamitton, Law of Corporations ina 
Nutshell 126 (8d ed. 1891). 


acerual bond. A bond — usu. the last collateral- 
ized-mortgage-obligation issue — from which no 
principal or interest payment will be made until 


—e ee 
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any bonds issued earlier have been fully paid. — 
Also termed 2-bond. 


adjustment Sond. A bond issued when a corpora- 
tion is reorganized. — Also termed reorganization 
bond. 


annuity bond. A bond that lacks a maturity date 
and that perpetually pays interest. — Also termed 
consol; perpetual bond; continued bond; irredeemable 
bond. (Cases: Annuities C1. CJS. Annuities 
$§ 2-4, 6-9, 21.) 


arbitrage bond. A municipal bond, the proceeds of 
which are invested in bonds paying a higher yield 
than that paid by the municipality on its own 
bonds. © Under the Internal Revenue Code, the 
tax-free pe in of municipal-bond income may be 
lost if the bonds are classified as arbitrage bonds. 
See os ansitRaGe. [Cases: Internal Revenue 
€=3132.10. C.].S. Internal Revenue §§ 94, 98.} 


assessment bond. A municipal bond repaid from 
property assessment taxes. (Cases: Municipal Cor- 
porations @ 950. C.J.S. Municipal Corporations 
$§ 1708-1709.] 


assumed bond. See guaranteed bond (1). 


baby bond. A bond usu. having a face value of 
$1,000 or less. 


bearer bond. A bond payable to the person holding 
it. © The transfer of possession transfers the bond's 
ownership. Cf. registered bond. [Cascs: Bonds ¢74, 
86.) 


bond and mortgage. A bond that is backed by a 
mortgage on realty. — Also termed mortgage bond. 
Cf. peseNTuRE (3). 


book-entry bond. A bond for which no written 
certificate is issued to reflect ownership. 


callable bond. See redeemable bond. 


chattel-mortgage bond. A bond secured by a mort- 
gage on personal property. 

closed-end e bond. A mortgage bond with 
provisions prohibiting the debtor from issuing ad- 
ditional bonds against the bond's collateral. 


collateral trust bond. 1. A bond representing a debt 
secured by the deposit of another security with a 
trustee. — Also termed collateral trust certificate. 2. A 
long-term corporate bond that is secured by other 
companies’ mortgage bonds held by the corpora- 
tion, which pledges and deposits the mortgage 
bonds in trust. @ The interest on these collateral 
trust bonds is typically lower than that received on 
the bonds pledeed: the surplus is used to form a 
sinking fund to redeem the collateral trust bonds. 
A holding company often issues these bonds by 
pledging the stock of a subsidiary. 


commodity-backed bond. A bond with interest pay- 
ments or principal repayment tied to the price of a 
specific commodity, such as gold. ® This type of 
bond, which has a low interest rate but provides a 
hedge against inflation because the commodity 
price will usu. rise, is often issued by a firm with a 
stake in the commodity. 
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consolidated bond. 1. A railroad bond secured by a 
mortgage on the entire railroad line formed by 
several consolidated railroads. Cf. divisional bond. 2. 
A single bond that replaces two or more outstand- 
ing issues. 

construction bond. A bond issued by a governmen- 
tal entity for a building project. [Cases: Municipal 
Co a @9ll. fs. Municipal Corporations 
§ 1649. 


continued bond. See annuity bond. 


convertible bond. A bond that can be exchanged for 
stock shares in the corporation that issued the 
bond. [Cases: Corporations 6470. C.J.S. Corpora- 
tions §§ 664-665.] 


corporate bond. 1. An interest-bearing instrument 
containing a corporation’s promise to pay a fixed 
sum of money at some future time. @ A corporate 
bond may be secured or unsecured. (Cases: Cor- 
porations €=470. C.J.S. Corporations §§ 664-665.) 
2. A bond issued by a corporation, usu. having a 
maturity of ten years or longer. 

county bond. A county-issued bond paid through a. 
levy on a special taxing district, whether or not the 
district is coextensive with the county. (Cases: 
Counties €187. C.J.S. Counties § 226.) 

coupon bond. A bond with attached interest cou- 
pons that the holder may present to receive inter- 
est payments. See BOND COUPON. 

cumulative income bond. See income bond. 


cushion bond. A bond paying an uncommonly high 
interest rate. 


‘ debenture Bond. See DEBENTURE (3). 


deferred-interest bond. A bond whose interest pay- 
ments are postponed for a time. 


discount bond. A bond sold at its current market 
value, which is less than its face value. — Also 
termed non-interest-bearing bond. 


divisional bond. A railroad bond secured by a 
mortgage on a specific ent of a consolidated 
railroad system. Cf. consoli bond (1). 


endorsed bond. See guaranteed bond (1). 


equipment trust.bond. A bond secured by tangible 
property. such as an airplane. @ A trustee usu. 

olds title to the equipment, which is leased to the 
issuer. — Also termed equipment trust certificate. 


Sirst-mortgage bond. A long-term bond that has the 
first claim on specified assets. 


flat bond. A bond that trades without accrued 
interest. 


floating-interest bond. A bond with an interest rate 
that moves up and down with changing economic 
conditions. 


flower bond. A Treasury bond redeemable before 
maturity if used to settle federal estate taxes. 9 
Flower bonds were issued before April 1971 and 
reached final maturity in 1998. (Cases: Internal 
Revenue €=4830. CJS. Internal Revenue 
8§ 548-549, 727.) 


bond _ 


foreign bond. A bond issued in a currency diflerent 
from that used where the issuer is located, such as 
a Canadian-government bond that is denominated 
in U.S. dollars and issued in the United States. 


full faith-and-credit bond. See general-obligation 


poner sorters bond. A corporate bond secured 
a blanket mortgage on property. @ The gener- 
al-mortgage bond, however, is often less valuable 
because it is subordinate to prior mortgages. 
{Cases: Corporations 470. C.J.S. Corporations 
§§ 664-665.) 


 ieedgirod. rapes bond. A municipal bond payable 
rom general revenue rather than from a special 
fund. @ Such a bond has no-collateral to back it 
other than the issuer's taxing power. — Often 
shortened to obligation bond. — Also termed full- 
faith-and-credit bond. (Cases: Municipal Corpora- 
tions €=953.] 
“There are two main of bonds issued by focal rn- 
reheat apd obligation bonds and coun bonds. 
Bonds will be assumed to be general obligation unless they 
themselves contain a clear promise to only out of a 
resp fund." Osbome M. ds Jr., of Local 
vemment Law § 104, at (1882). 
gold bond. 1. Hist. A bond payable in gold coin or 
U.S. currency at the election of the bondholder. @ 
This type of bond existed until 1933, when the 
U.S. monetary system abandoned the gold stan; 
dard. 2. A commodity-backed bond that is secured 
by gold and issued by a gold-mining company. 


government bond. See savings bond; government sect- 
rity under SECURITY (4). 


guaranteed bond. 1. A bor issued by a corpora- 
tion and guaranteed by a third party. @ This type 
of bond is common among railroads. — Also 
termed endorsed bond: asstuned hond; joint bond. 2. A 
bond issued by a subsidiary corporation whose 

rent corporation guarantees the principal and 
interest payments. 


high-yield bond. A high-risk, high-yield subordinat- 

bond issued by a conipany with a credit ratin 
below investment grade. — Also termed junk fond, 
high-yield debt obligation. tis 


improvement bond. See revenue bond. 


income bond. A corporate bond secured by the 
corporation's net income, after the payment of 
interest on senior debt. © Sometimes this type of 
bond is a cumulative-income bond, in which case, if 
the income in any Pig! is insufficient to pay the 
full interest, the deficit is carried forward as a lien 
on any future income. — Also termed cumulative 
income bond. (Cases: Corporations €=470. C.).S. 
Corporations §§ 664-665.) 


indeterminate bond. A callable bond with no set 
maturity date. 


industrial-development bond. 1. A type of revenue 
bond in which interest and principal payments are 
backed by a corporation rather than a municipali- 
ty. @ This type of bond usu. finances a private 
business facility. 2. A tax-exempt municipal bond 
that finances a usu. local industry. — Also termed 


bond 


industrial-revenue bond. (Cases: Municipal Corpora- 
tions 912. C.J.S. Municipal Corporations § 1650.) 


interchangeable bond. A bond that can be ex- 
changed for a different type of bond, such as a 
coupon bond that may be exchanged far a regis- 
tered bond. 


interest bond. A bond paid in lieu of interest due 
on other bonds. 

investment-grade bond. A bond with a rating of 
BBB or better by the leading bond rating services. 
See INVENTMENT-GRADE RATING, 

irredeemable bond. See annuity bond. 


joint and several bond. A bond in which the princi- 
pal and interest are guaranteed by two or more 
obligors. (Cases: Bonds €51. C.J.S. Bonds 
8§ 40-43.) 

joint bond. A bond signed by two or more obligors. 
@ In contrast to a joint and several bond, all the 
obligors must be joined if an action is brought on 
the bond. (Cases: Bonds €51. CJ.S. Bonds 
§§ 40-43.] 

junior bond. A bond subordinate in priority to 
another bond. 


junk bond. See high-yield bond. 


leasehold-mortgage bond. A bond issued by a lessee 
and secured by the lessee’s leasehold interest. 
Lloyd's bond. Hist. English law. A corporate bond 
issued on work done - goods delivered. @ A bond 
. issued in this manner avoids any restriction on 
indebtedness existing either in law or in corporate 
i The term supposedly derives from an En- 
ae lawyer named Lloyd, who is credited with 
evising the method. 
mortgage bond. A bond secured by the issuer's real 
property. ; 
multimaturity bond. See put bond. 
municipal bond. A bond issued by a nonfederal 
goverment or governmental unit, such as a state 
nd to finance local improvements. © The inter- 
est received from a municipal bond may be ex- 
empt from federal, state, and local taxes. — Often 
shortened (in plural) to municipals; munies. — Also 
termed municipal security. (Cases: Municipal Corpo- 
rations @=91!. CJS. Municipal Corporations 
§ 1649.) 
noncallable bond. See noncallable security under SE- 
CURITY. 


non-iaterest-bearing bond. See discount bond. 
nonstatutory bond. See voluntary bond. 
obligation bond. See general-obligation bond. 


open-end mortgage bond. A mortgage bond that can 
be used as aecuntty for another bond issue. 


optional bond. A bond that the holder may redeem 
before its maturity date if the issuer agrees. 
option tender bond. See put bend. 


participating bond. A bond that entitles the holder 
to a share of corporate profits but does not have a 
fixed interest rate. 
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passive bond. A bond bearing no interest. See 
passive debt under pest. [Cases: Bonds 63. C.J.S. 
Bonds § 52.} 


perpetual bond. See annuity bond. 


post-obit bond. An agreement by which a borrower 
promises to pay to the lender a lump sum (exceed- 
ing the amount advanced) upon the death of a 
person whose property the borrower expects to 
inherit. @ Equity traditionally enforces such bonds 
only if the terms are just and reasonable. — Also 
termed post-obit agreement. 


premium bond. A bond with a selling price above 
face or redemption value. See PREMIUM (3). 


put bond. A bond that gives the holder the right to 
redeem it for full value at specified times before 
maturity. — Also termed multimaturity bond; option 
tender bond. Cf. put option under orvton. 

ratlroad-aid bond. A bond issued by a public body 
to fund railway construction. 


redeemable bond. A bond that the issuer may call 
for payment. — Also termed callable bond. 


re-funding bond. A bond that retires an outstand- 
ing bond. [Cases: Municipal Corporations S913. 
C.}.S. Municipal Corporations §§ 1651, 1653.) - 
registered bond. A bond that only the holder of 
record may redeem, enjoy benefits from, or trans- 
fer to another. Cf. bearer bond. [Cases: Bonds €>74, 
86.) 


reorganization bond. See adjustment bond. 


revenue bond. A government bond repayable from 
public funds. [Cases: Municipal Corporations 
950(15).] 

savings bond. A nontransferable bond issuec! by the 
U.S. government. [Cases: United States €91. 
C.J.S. United States §§ 164, 167.) 


school bond. A bond issued by a city or school 
district to fund school construction. 


secured bond. A bond backed by some type of 
security. Cf. pesenTure (2). (Cases: Schools €97. 
C.J.S. Schools and Scheol Districts §§ 522-524, 
527-529.) - 

serial bond. A bond issued concurrently with other 
bonds having different maturity dates. 


series bonds. A group of bonds issued under the 
authority of the same indenture, but offered pub- 
licly at different times and with different maturity 
dates and interest rates. 


single bond. See bill obligatory under Bu... 


sii fund bond. A bond backed by a sinking 
fund for bond redemption. See sinking fund under 
FUND (1), [Cases: Municipal an oli S951. 
C.J.S. Municipal Corporations §§ 1704-1705.) 
special-tax bond. A municipal bond secured by 
taxes levied for a specific governmental purpose, 
usu. improvements. — Also termed tal~assess- 
ment bond. [Cases: Municipal Corporations 950. 
C.J.S. Municipal Corporations §§ 1708-1709.) 

state bond. A‘bond issued by a state. [Cases: States 
147.) 


193 


statutory bond. A bond given in accordance with a 
statute. [Cases: Bonds €>31, 50. C.J.S. Bonds 
§§ 21-23, 28, 32, 34, 39.] 


subordinated bond. See junior bond. 


tax-exempt bond. A bond that pays tax-free interest. 
(Cases: Internal Revenue €°3132.10; Taxation 
@=992. CJ.S. Internal Revenue §§ 94, 98; Taxation 
§ 1723.) 


term bond. A bond that matures concurrently with 
other bonds in that issue. 


Treasury bond. See TREASURY BOND. 
unsecured bond. See DEBENTURE (3). 


voluntary bond. A bond not required by statute but 
given anyway. — Also sermiad nonstatutory bond. 


Z-bond. See accrual bond. . 


zero-coupon bond. A bond paying no interest. @ It 
is sold at a discount price and later redeemed at 


face value, the profit being the difference. — Also 
termed passive . See zevo-coupon security under 
SECURITY. 


bond, vb. 1. To secure payment by providing a bond 
<at the creditor's insistence, Gabriel consolidated 
and bonded his various loans>. 2. To provide a 
bond for (a person) <the company bonded its off- 
site workers>. 


bond and mortgage. See BOND (9). 


bond conversion. The exchange of a convertible bond 
for another asset, usu. stock. 


bond coupon. The part of a any bond that is 
clipped by the holder and surrendered to obtain an 
interest puyment. See coupon bond under BOND (3). 


bond covenant. A bond-indenture provision that pro- 
tects bondholders by specifying what the issuer may 
or may not do, as by prohibiting the issuer from 
issuing more debt. See BOND INDENTURE (1). 


bond creditor. See cReprrok. 
bond discount. See DISCOUNT (3). 
bond dividend. See pivinENb. 


bonded, adj. (Of a person or entity) acting under, or 
placed under. a bond <a bonded court official>. 

bonded debt. See pest. 

bonded warehouse. See wAREHOUSE. 

bond for a deed. See bond for land under BOND @@. 

bond for deed. 1. CONVEYANCE (6). 2. BOND FOR TITLE. 

bond for land. See nonn (2). 

bond for title. Real estate. The seller's retention of legal 
title until the buyer Pays the purchase price. — Also 
termed bond for deed. Cf. contract for deed under con. 


Tract. [Cases: Vendor and Purchaser ¢27. C.J.S. 
Vendor and Purchaser § 22.) 


bond fund. See mutual FUND. 


ee One who holds a government or business 
nd. 


bond indenture. J. A contract between a bond issuer 


and a bondholder outlining a bond's face value, 
interest rate, maturity date, and other features. 2. A 


bonorum possessio contra tabulas 


mortgage held on specified corporate property to 
secure payment of the bond. 


bonding company. See COMPANY. 
bond issue. See 1ssve (2). 

bondman. See BONDSMAN (2). ; 
bond of corroboration. See Bonp (2). 
bond premium. Sce Premium (3). 


bond rating. A system of evaluating and appraising 
the investment value of a bond issue. 


bond retirement. The cancellation of a bond that has 
been called or paid. 


bondsman. 1. One who guarantees a bond; a surety. 
2. A serf or peasant; vitteIn. — Also termed (in 
sense 2) man. 


bond table. A schedule used in determining a bond's 


current value by its coupon rate, its time to maturity, 
and its effective yield if held to maturity. 
bond trust. See Trust. 


bones gents (bohn jents). [Law French “ men”] 
Hist. Qualified or competent persons; esp., men 
qualified to serve on a jury. 

bonification (bahn-o-fi-kay-shan). A tax remission, 
usu. on goods intended for export. ® Bonification 
enables a commodity to be sold in a foreign market 
as if it had not been taxed. 


boni homines (boh-ni hom-o-neez). [Law Latin “good 
men”] Hist. Free tenants who judged each other in 
their lord's court. ; 
“[Wle may find traces of juries in the laws of all those 
nations which adopted the feodal as in Germany, 
Pere) 


bonis cedere (boh-nis see-de-ree). [Latin “to cede one’s 
"] Civil law. A transfer or surrender of proper- 
ty, usu. from a debtor to a creditor. 


bonis non amovendis. See DE BONIS NON AMOVENDIS. 


bonitarian (bahn-o-tair-ce-in), adj. Roman law. 1. Equi- 
table or beneficial. — Also termed bonitary. Cf. Quirt- 
TARIAN. 2. Hist. Periatans to or designating a prop- 
erty interest governed by praetorian edict rather 
than civil law. See edictum praetoris under EDICTUM. 


bonitary (bahn-o-tair-ce), adj. BONITARIAN (1). 


bonitary ownership. See owNERSHIP. 
bono et malo (boh-noh et mal-oh). See DE BONO ET MALO. 


bonorum possessio contra tabulas (bo-nor-am pa-zes[h]- 
ee-ohi ‘tra tab-ye-las), So of 
contrary to the terms of the will] Roman law. 
An order authorizing the applicant to take posses- 
sion of an estate contrary to the testament. © Magis- 
trates made such orders in certain cases, as where a 
testator passed over a daughter or an emancipated 
son who was not expressly disinherited. The legacies 
in the will remained valid, but if the testator p: 
over any male in the testator's power (patria potestas), 
the will was invalidated and intestacy resulted. — 
Also termed conira tabulas, 


bonum factum 


“The Prastor could not affect the civil validity of a will; he 
could not make or unmake a heres. He could, however, 


, which 

te steps, bonerum possessio contra tabulas 

me WW. Guciderul. A Tea GON of Roman Law for 

Augustus to Justinian 324 (Peter Stein ed., 3d ed. 1863). 

bonum factum (boh-nam fak-tam). [Latin] A good or 

proper act or deed. — Abbr. bf. — Also termed bene 
factum. 


bonus. I. A premium paid in addition to what is due 
or expected <year-end bonus>. @ In the employ- 
ment context, workers’ bonuses are not a gift or 
gratuity; they are paid for services or on consider- 
ation in addition to or in excess of the compensation 
that would ordinarily be given. 2. Bounty (3). 3. Oil 
& gas. A payment that is made in addition to royal- 
ties and rent as an incentive for a lessor to sign an 
oil-and-gas lease <the lessee received a large bonus 
at closing>. (Cases: Mines and Minerals €°79.1(2). 
C.J.S. Mines and Minerals §§ 289, 291-293.) 


“The amount of bonus paid, usually referred to as a per 
acre amount, i fluctuate widely between properties. fre 


amount pald depends the nature of the development 
activity In the vicinity. if the land is tocated In a semi-proven 
area, or In a logical extension of a en fieid, the bonus 
pald may be tial." Richard W. Hemingway, The Law 


of Cil and Gas § 2.5, at 57 (3d ed. 1991). 


performance bonus A bonus given as a reward for 
outstan.ding productivity. 


bonus share. Sec: bonus stock under STOCK. 
bonus stock. See stock. 
bonus zoning. See incentive zoning under ZONING. 


boodle. Slang. Money paid as a bribe, usu. to a public 
official. 


boodling. Hist. Slang. Bribery. — boodle, vb. 


book, vb. 1. To record in a book (as a sale or acccunt- 
ing item) <Jenkins booked three sales that day>. 2. 
To record the name of (a person arrested) in a 
sequential list of police arrests, with details of the 
sean identity (usu. including a photograph and a 
ngerprint), particulars about the alleged offense, 
and the name of the arresting officer <the defen- 
dant was booked immediately after arrest>. 3. To 
engage (someone) contractually as a performer or 
guest <although the group was booked for two full 
performances, the lead singer, Raven, canceled and 
this action ensued >. See BOOKING CONTRACT. 


book account. See ACCOUNT. 


book entry. 1. A notation made in an accounting 
journal. 2. The method of reflecting ownership of 
pe traded securities whereby a customer of a 
rokerage firm receives confirmations of transactions 
and monthly statements, but not stock certificates. 
See CENTRAL CLEARING systEM. [Cases: Brokers €=23, 
26. C.J.S. Brokers §§ 65, 67-69.] 


book-entry bond. Sec Bond (3). 


book equity. The percentage of a ned peelarag 3 book 
value allocated to a particular class of stock. Cf. Book 
VALUE; MARKET EQUITY. 


bookie. See BoOKMAKER. 


booking contract. An agreement by which an actor or 
other performer is engaged. 
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bookkeeping, n. The mechanical recording of debits 
and credits or the summarizing of financial informa- 
tion, usu. about a business enterprise. Cf account. 
ING, 
double-entry bookkeeping. A method of bookkeep- 
ing in which every transaction recorded by a busi- 
ness involves one or more “debit” entries and one 
or more “credit” entries. © The debit entries must 
equal the credit entries for each transaction re- 
corded. 


single-entry bookkeeping. A method of bookkeeping 
in which each transaction is recorded in a single 
record, such as a record of cash or credit accounts. 


bookland (buuk-land). Hist. Land held under charter 
or deed; freehold land. @ This was a privileged form 
of ownership (usu. free of the customary burdens on 
land) generally reserved for churches and leacl- 
ers. — Also spelled bocland; backland. — Also termed 
charter-land. Cf. LOANLAND; FOLKLAND. 


“Charter-land is such as a man holds by charter, that Is, by 
coer e Fe ip ters Cunerwtes fe Caled Weenie &- 
[This land was held with more and commodious 
conditions, than folkland and copy-hold land held withour 
writing; ... it is a free and absolute inheritance; whereas 
land without writing is charged with payment and bondase; 
£0 that for the most pait_ noblemen ord parsons of cual 
posses the former, and rustics the other. The first we call 

id and charter. the other, land at the will of the 
tord.” Termes de fa Ley 80 (1st. Am. ed. 1812). 


“From early times it was common to make grants of 
land to ‘ous bodies or to Individuals. The grants were 
effected by tne king as the chief of the com , with the 
consent of the greet men, who in conjunction with the grea: 


ecciesiastcs, cher the introduction of Christianity, formed 
the Witenagemot, or Assembly of the Wise. The giant was 
made by means of a ‘book’ or charter. Land thus cranted 
was sald to be ‘booked' to the grantee, and was called 
bociand or bookland. Thus bookland comes to mean land 
held under a written instrument by private persons or 
churches; who or whose predecessors are, or at least are 
supposed to have been, grantees of the community. The 
practice seems, after the introduction of Christianity, to have 
prevailed chiefly in favour of refigicus houses, and in this 
way the great ecctesiastical corporations acquired their 
p .... In process of time the conception of bookland 
seems to be coextensive with that of alodial land.” Kenetm 
E. Digby, An Introduction to the History of the Law of Real 
Property 11-12 (Sth ed. 1897). 
“Prior to the Conquest, property in land was divided Into 
bocland, folcland, and laentand. The exact nature of these 
rights has been disputed, but probably bocland was held 
of high station under a charter of 


by owners of hig! 
privileges originally granted by the while foicland was 


ownets according to the custom of the 
district in which the tand tay. Leentand, or toanland, appears 
to have nted In the nature of a tenancy of 
a less uring character. It derived its existence from the 
toan of land by one person to another, and.hence empha- 
sises the relation tater known as that of feudal landlord and 
tenant. Furthermore, as bocland became more common, a 
te for faentand and bociand to coalesce File 
ppt fay: Potter's Outlines of English Legal History 195 


bookmaker. A person who determines odds and re- 
ceives bets on the outcome of events, esp. sports 
events. Sce BOOKMAKING. 


bookmaking. Gambling that entails the taking and 
recording of bets on an event, such as a horse race. 
[Cases: Gaming €73.} 


book of original entry. A day-to-day record in which a 
business's transactions are first recorded. 


books of account. See sHoP BOOKS. 


| omens. eee smime. smn, 
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Books of Adjournal. Scots law. The records of the 
High Court of Justiciary. 

Books of Sederunt. Scots law. The records of the Court 
of Session. 


book value. The value at which an asset is carried on a 
balance sheet. Cf. Boox equity. 


adjusted book value. Inventory value adjusted to 
rellect the inventory’s current actual value. 


book-value stock. See stock. 


boomage. I. A fee charged by a company for collect- 
ing and distributing logs that have accumulated in 
its boom (i.e., a line of sawed logs collected and 
stored on a stream’s surface). (Cases: Logs and Log- 
ing €]4.] 2. A right to enter on riparian lands to 
ten booms. 3. An mnchorege fee charged by a 
canal proprietor. (Cases: Canals €=27. C.J.S. Canals 
§ 33.] 


boon, n. Hist. Unpaid services, rendered in kind or 
labor, without being fixed in amount or time, that 
some tenants owed to the landowner as a condition 
of tenancy. 


boon day. (usu. pl.) Hist. One of several days in tne 
ear when copyhold tenants were obliged to per- 
orm base services for the lord (such as reaping 
corn) without Pay. — Also termed due day. — Some- 
times (erroneously) termed bind day. 


boot, n. 1. Tax. Supplemental money or property 
subject to tax in an otherwise tax-free exchange. 
(Cases: Internal Revenue €°3679. C.J.S. Internal 
Revenue §§ 406-407.] 2. Corporations. In a corporate 
reorganization, anything received other than the 
stock or securities of a controlled corporation. 3. 
Commercial law. Cash or other consideration used to 
balance an otherwise unequal exchange. 4. Hist. Est- 
OVERS (1). 


boot camp. 1. A camp for basic training of Navy or 
Marine Corps recruits. 2. A militaryslike facility esp. 
for juvenile offenders. @ Boot camps are specialized 
programs for offenders who are generally nonviol- 
ent males from 17 to 25 old. While proponents 
applaud the success of these programs, others find 
eir long-term success limited at best. See shock 
incarceration under INCARCERATION. 


boothage (boo-thij). See soTHAGIUM. . 


bootleg, vb. right. To make, distribute, or traffic in 
unauthorized sound recordings or music videos of 
live, broadcast, or recorded performances that have 
not been commercially released by the copyright 
owner. @ The term strictly applies only to unautho- 
rized copies of commerci 
ances. ing v. United States, 473 U.S. 207, 209 n.2, 
105 S.Ct. $327, 3129 n.2 (1985) (Blackmun, J.). Cf. 
PIRACY (3). — bootleg, bootlegged, adj. 

bootleg copy. Copyright. See BOOTLEG RECORDING (1). 

bootlegger, n. A person who manufactures, transports, 
or sells something illegally, esp. alcoholic beverages. 
7 moonsHine. [Cases: Intoxicating Liquors €137, 

» 146. C.].S. Intoxicating Liquors §§ 242-243, 248, 

264-265, 268-270.) =: an 

bootleg recording, n. Copyright. 1. An unauthorized 
fixation or copy of a live or broadcast performance 


y unreleased perform. - 


border control 


._ in a tangible medium or digital duplication made 


available over beng ar Sat — Also ened bootleg 
copy; underground recording; import recording. (Cases: 
Copyrights and Intellectual Property €67.2. C.J.S. 
Copyrights and Intellectual Property § 58.) 2. See Pirate 
RECORDING. 3S. COUNTERFEIT RECORDING. 


bootstrap, vb. 1. To succeed despite sparse resources. 
2. To reach an unsupported conclusion from ques- 
tionable premises. 


bootstrap doctrine. Conflict of laws. The doctrine that 
forecloses collateral attack on the jurisdiction of an- 
other state’s court that has rendered final judgment. 
@ The doctrine applies when a court in an earlier 
case has taken jurisdiction over a person, over status, 
or over land. It is based on the principle that under 
res judicata, the parties are bound by the judgment, 
whether the issue was the court's jurisdiction or 
something else. The bootstrap doctrine, however, 
cannot give effectiveness to a judgment by a court 
that had no subject-matter jurisdiction. For example, 
parties cannot, by appearing before a state court, 
bootstrap” that court into having jurisdiction over a 
federal matter. [Cases: Judgment €=818. C.].S. Judg- 
ments § 986.] 


“if the court eee tendered the the juristhotionet 
fe 

ion in the case, or oO to do so because 
les raised the ion, that question is 

res judicata, and Is re not to coll 
in State in which the judgment is sued on. This has 
been called the ¢ ine,’ idea being that a 
court which initially had no jurisdiction can when the issue 
pce soto Into jurisdiction by its own incorrect but 
conclusive fin that ft does have jurisdiction.” Robert A. 
Lefilar, American Law § 79, at 159 (3d ed. 1977). 

bootstrap sale. See SALE. 


booty. 1. Int'l law. Movables taken from the enemy as 
spoils in the course of warlike operations. — Also 
termed spoils of war. 2. Property taken by force or 
Piracy; prize or loot. 

BOP. abbr. BUREAU OF PRISONS. : 


bordage (bor-dij). Hist. A type of tenure in which a 
tenant holds a cottage and a few acres in exchange 
for providing customary services to the lord. — Also 
termed bordagium. 

bordar (bor-dar). Hist. A bordage tenant. © The status 
of such a tenant was less servile than that of a villein 
tenant. See BORDAGE; VILLEINAGE. — Also termed bor- 
darius (pl. bordarii). : 

border. A boundary between one nation (or a political 
subdivision) and another. 


Border and Transportation Security Directorate. The 
division of the U.S. Department of Homeland Secu- 
rity responsible for maintaining the safety of the 
nation’s borders and transportation systems. © The 
Directorate includes the Transportation Security Ad- 
ministration, the U.S. Customs Service, the border 
security functions of the U.S. Citizenship and Immi- 

tion Service, the Animal & Plant Health Inspec- 
tion Service, and the Federal Law Enforcement 
Training Center. It is the Department's largest divi- 
sion. — Abbr. BTS. 

border control. Int'l law. A country's pee manifes- 
tation of its territorial sovereignty, by which it regu- 
lates which people and goods may enter and leave. @ 


bordereau 


As a practical matter, border controls are often used 
to contain plant and animal diseases, fight terrorism, 
and detect the movement of criminals. 


borderesu (bor-de-reh), n. 1. A description of rein- 
sured risks; esp., a periodic report provided by a 
cedent to a treaty reinsurer, consisting of basic infor- 
mation affecting the reinsurance treaty, such its the 
underlying insureds, the types of risks covered, poli- 
cies, and dates of loss. See REINSURANCE TREATY. 2. A 
detailed note of account. Pl. bordereaux. — border- 
eau, vb. 


border search. See SEARCH. 
border warrant. See warRanr (1. 
bord-halfpenny (bord-hay-pa-nee). See soTHAGIUM. 


bordlands. Hist, Land used by the nobility to produce 
food. @ Bordlands remained under the nobility's 
direct control or were given to tenants who pro- 
duced provisions for the sadowner. Cf. sornace. 


borg (borg), n. Hist. Scots law. 1. A thing deposited as a 
security, esp. for bail or a suretyship. 2. A surety. — 
Also spelled borgh; borh. 


borgh. 1. poRG. 2. RORROW. 
borh. 1. sors. 2. BORROW. 


bork (bork), vb. Slang. 1. (Of the U.S. Senate) to reject 
a nominee, esp. for the U.S. Supreme Court, on 
grounds of the nominee's unorthodox political and 
iegal ely. © The term derives from the name 
of Robert Bork, President Ronald Reagan's unsuc- 
cessful nominee for the Supreme Court in 1987. 2. 
(OF political and legal activists) to embark on a 
media campaign to pressure U.S. senators into re- 
jecting a President's nominee. 3. Generally, to smear 
a political opponent. 


born-alive test. 1. Under the common law, a showing 
that an infant was completely expelled from the 
mother’s womb and possessed a separate and inde- 
pendent existence from the mother. 2. A showing 
that an infant, at the time of birth, was capable of 
living a separate and independent existence (regard- 
less of how long the infant actually lived). 


born valid. Patents. Presumed to be good; entitled to 
the legal presumption that a patent was justified 
when issued and that challengers bear the burden of 
proving by clear and convincing evidence that the 
patent should not have been granted. @ Defenses 
against infringement claims take one of three tacks: 
denying that the product infringes on the plaintiff's 
rights, challenging the validity of the patent itself, or 
challenging its enforceability. — Also termed pre- 
sumption f validity. [Cases: Patents €112.1. C.J.S. 
Patents §§ 194, 203-205, 207.) 
: jt A | be 
a a hs 
@ patent or any claim thereof shall rest on the assert- 
ing et invalld . valid 
unt] a challenge proves it had birth de- 
i eae fans Pe Er 
19885) (quoting Tieng 262). : 
borough (bar-9), n. 1. A town or township with a 
municipal charter, such as one of the five political 
divisions of New York City. (Cases: Municipal Cor- 
porations €=6. C.J.S. Municipal Corporations § 12.) 2. 
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English law. A chartered town that srealy sent a 
member to Parliament. 3. Hist. A fortified or impor- 
tant town. — Also spelled burgh. 


borough court. English law. An inferior civil court of 
record, usu. presided over by the municipal record- 
er. © Most borough courts were abolished by Parlia- 
ment in 1972. Cf. roRQUGH SESSIONS; RECORDER (1). 


borough English. Hist. A common-law rule of descent 
whereby the youngest son (or sometimes the young- 
est daughter or collateral heir) inherited all his 
father’s lands. @ If the landowner had no issue, his 
youngest brother inherited the land. This practice 
applied to socage tenures in some parts of England. 
It was abolished by statute in 1925. — Also ner 
postremogeniture, ullimogeniture; burgh English; burgh 
Engloys. See PRIMOGENITURE. 4 

borough fund. English law. The revenue generated by 
a municipal borough. 


borough-holder. See BoRSHOLDER. 
borough reeve. See reeve. 


borough sessions. Criminal court sessions held before 
a municipal recorder. Cf. soRoUGH COURTS; RECORDER 
a). 


borrow, n. A frankpledge. — Also spelled borgh; borh. 
See DECENARY; FRANKPLEDGE. 


borrow, vb. 1. To take something for temporary use. 
2. To receive money with the understanding or 
agreement that it must be repaid, usu. with interest. 
See Loan, [Cases: Contracts ¢>194.] 


borrowed capital. Funds lent to a corporation or 
other entity to finance its operations, such as cash 
dividends that are declared by a corporation but 
temporarily retained (with stockholder approval) to 
provide operating funds. [Cases: Internal Revenue 
$4133; Taxation 378. C.].S. Taxation § 550.) 


borrowed employee. See EMPLOVEE. 


borrowed servant. See borrowed employee under EMPLOY- 
EE. 


borrowed-statutes doctrine. The principle that if one 
state adopts a statute identical to that of another 
state, any settled judicial construction of that statute 
by the courts of the'‘other state is binding on the 
courts of the state that later enacts the statute. 
[Cases: Courts $=95(2); Statutes 226. C.J.S. Courts 
§ 157; Statutes §§ 358-361.] 


borrower. A person or entity to whom money or 
something else is lent. 


borrowhead. See BoRSHOLDER. 


borrowing statute. A legislative exception to the con- 
flict-of-laws rule holding that a forum state must 
apply its own statute of limitations. @ A borrowing 
statute specks the circumstances in which a forum 
state will apply another state's statute of limitations. 
[Cases: Limitation of Actions 2. C.J.S. Limitations of 
Actions § 26.) 


borsholder (bors-hohl-der). Hist. 1. The chief of a 
tithing or frankpledge. 2. A petty constable. — Also 
termed borough-holder, borrowhead; headborough. 


Boston interest. See INTEREST (3). 
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bote (boht). Hist. 1. A compensation or profit; esp., an 
allowance of wood; tstover (1). — Also spelled bot; 
boot. 


cartbote. See plowbote. 
firebote. See housebote. 
haybote. See HAYBOTE. 
hedgebote. See uaYs0TE. 


housebote. An allowance of wood from the estate 
used to repair a house or to burn in the fire- 
place. — Also termed firebote. 


plowbote. An allowance of wood for the construc- 
tion and repair of farm equipment. — Also termed 
cartbote. 


wainbote. An allowance of wood for the repair of 
wagons. 


2. A compensatory payment for causing an injury. 
Cf. BOTELEsS. 


“Bot pee eee: eee em wes om SS coe 
nuinibor of shilings ger ih ag ii Te al irate 


oe A church fine paid for offenses against 


hadbote. Hist. Amends for an affront to or violence 
against a person in holy orders. — Also spelled 
had-bot. i 


kinbote. See manbote. 


maegbote (mag-boht). Bote paid to the relatives of 


an injured person. 


manbote. Compensation for killing someone. — 
Also termed kinbote. 


theftbote. The acceptance of a payment from a: 


thief in exchange for an agreement not to prose- 
cute; COMPOUNDING A CRIME. © The payment might 
be either a bribe or a return of the stolen pe 
ingle This was a form of compounding 2 
felony. 


“Another offence of this class is theftbote or composition 
dl scinre apis Monge Bs 
uds 


end baprisorment 


3. A tenant’s right to use as much wood from the 
estate as necessary for fuel, fences, and other agri- 
cultural operations. @ Bote in this sense is an earlier 
form of estovers. 4. The repair of bridges, highways, 
and public works. 5. An assessment levied to fund 
such repairs. : 


boteless (boht-les), adj. 1. Hist. OF or relating to an 
offense that cannot be expiated or otherwise remed- 
ied by the payment of a fine, the offender being 
uired to suffer loss of liberty or life. @ Boteless 
offenses appeared in Anglo-Saxon Britain about Ap. 
700. They appear to have involved treason or vio- 
lence against the king. 2. Hist. Without relief or 
remedy; without the privilege of making satisfaction 
for a crime by sary payment. @ The modern 
word bootless is derived ‘Com this term. Cf. Bore (2). 


bounced check 
in the discretion of 


a step In the modem direction, as far’as criminal law 
is concemed. ~ ‘boteless’ offense, that is, the offense 


which can not be fully explated by the nt of a mone’ 
Soe 0 Gret Ws Gitee cero wet eae lees ol toate ee 


fife is so familiar to us that we take.it as a matter of course; 


treason 
Herman Kinnane, A First Book on 
Law 216-17 (2d ed. 1952). 
bothagium (bah-thay-jee-em). Hist. Customary dues 
paid to a lord fic’ placlog a booth in a fair or 
market. — Also termed bord-halfpenny; boothage. 


botiler of the king. Hist. An officer who provided the 
king’s wines. @ By virtue of office, the dotiler could 
choose two casks from every wine-laden ship. The 
modern word builer is derived from botiler. 


bottomage bond. See bottomry bond under BOND (2). 


bottom-hole agreement. Oil & gas. A support agree- 
ment in which the contributin agrees to make 
a cash contribution to the drilling party in exchange 
for geological or drilling information if the well is 
drilled to the agreed depth. See surPorT AGREEMENT. 
{Cases: Mines and Minerals 79.2. C.J.S. Mines and 
Minerals § 296.] 


bottomland. Low-lying land, often located in a river's 
floodplain. ; 

bottomry. Maritime law. A contract by which a ship- 
owner pledges the ship as security for a loan to 
finance a voyage (as to equip or repair the ship), the 
lender losing the money if the ship is lost during the 
voyage. @ The term refers to the idea that the 
shipowner pledges the ship's bottom, or keel. Cf. res- 
or (Cases: Shipping 88. C.J.S. Shipping 

1) 


bottomry bond. See BOND (2). 


bought and sold notes. Two memoranda prepared by 
a broker to record, the sale of a note. © The broker 
sends the bought nol#‘to the purchaser, and sends the 
sold note to the seller. —- 


bought note. See Nore (1). 


boulevard rule. The principle that.the driver of a 
vehicle approaching a highway from a smaller road 
must stop and yield the right-of-way to all highway 
traffic. (Cases: Automobiles €171(5).] 


boulwarism. Labor law. A bargaining tactic in which an 
employer researches the probable outcome of collec- 
tive bargaining and uses the information to make a 
firm settlement offer to a union on a take-it-or-leave- 
it basis, so that there is no real negotiation. © Boul- 
warism is now considered to be an unfair labor 
practice by the National Labor Relations Board. The 
practice takes its name from Lemuel Boulware, vice 
president for employee relations at General Electric 
Company, who used the technique during the 
mid-20th century. (Cases: Labor Relations €=389. 
C.J.S. Labor Relations §§ 153-154, 159-160, 391-395, 
397.] 


bounced check. See bad check under CHECK. 


bound 


bound, adj. 1. Constrained by a contractual or other 
obligation <they are bound to make the payments 
by the first of cach month>. 2. (Of a court) con- 
Strained to follow a precedent <bound by a Su- 
preme Court decision>. 


bound, n. (usz. pl.) 1. wouNDaRY <metes and bounds>. 
2. A limitation or restriction on action <within the 
bounds of the law>. 


bound, vb. To delineate a property boundary <prop- 
erty bounded by the creek>. Cf. BIND. : 


boundary. 1. A natural or artificial separation that 

delineates the confines of real property <the creek 

serves as a boundary between the two properties>. 

See METES AND BOUNDS. [Cases: Boundaries €>1-25. 
C.J.S. Boundaries §§ 2-63.) © 

“The object of ail rules for the establishment of boundaries 

is to ascertain the actual location of the boundary as made 


at the time. The important and controlling consideration, 
where there is a conflict as to a boundary, is the parties’ 


intention, whether or shown cireum- 
stances ...." 11 Cis. Boundaries PA (1985). 


agreed boundary. A negotiated boundary by which 
adjacent landowners resolve uncertainties over the 
extent of their land. — Also termed boundary by 
agreement; boundary by acquiescence. See DOCTRINE OF 
PRACTICAL LOCATION. 


land boundary. The limit of a landholding, usu. 
descrived by lincar measurements cf the borders, 
by points of the compass, or by stationary markers. 
See FORTY; LEGAL Description. (Cases: Boundaries 
1-25. C.J.S. Boundaries §§ 2-63.] 


lost boundary. A boundary whose markers have 
decayed, changed, or been removed or displaced 
in such a manner that the boundary’s correct 
location can no longer be determined with confi- 
dence. 


natural boundary. Any nonartificial thing (such as 
a river or ocean) that forms a boundary of a 
nation, a political subdivision, or a piece of proper 
ty. — Also termed natural object. (Cases: Bound- 
aries 4. C.J.S. Boundaries §§ 5-6.) 


(oes boundary. An artificial boundary marker. 
Cases: Boundaries 5. C.J.S. Boundaries §§ 3, 5, 


public boundary. A natural formation that marks 
the beginning of a boundary line. — Also termed 
natural bou . {Cases: Boundaries 4. C.J.S. 
Boundaries §§ 5-6.) 
2. Int'l law. A line marking the limit of the territorial 
jurisdiction of a state or other entity having an 
international status. [Cases: International Law €=5. 
C.].S. International Law §§ 14-20.) 
boundary by acquiescence. See agreed boundary under 
BOUNDARY. 
boundary by agreement. See agreed boundary under 
BOUNDARY. 
boundary traffic. The movement of persons or goods 
across an international boundary. 


bound bailiff. See saivirr. 


bounded tree. A tree that marks a corner of a proper- 
ty’s boundary. 


198 


bounder. A visible mark that indicates a territorial 
limit in a land survey. 


bounty. 1. A premium or benefit offered or given, esp. 
by a government, to induce someone to take action 
or nertorm a service <a bounty for the killing of 
dangerous animals>. 2. A gift, esp. in a will; gener- 
osity in giving <the court will dincinite the testa- 
tor’s bounty equally>. 3. The portion of a salvage 
award exceeding what the salvor would be entizled 
to on the basis of quantum meruit. — Also termed 
gratuity; bonus. 


bounty hunter. A person who for a fee pursues some- 
one ¢ with or suspected of a crime; esp., a 
person hired by a bail-bond company to find and 
arrest a criminal defendant who has breached the 
bond agreement by failing to appear in court as 


ordered. — Also termed bail-enforcement agent. 
bounty land. See Lanp. . 


bounty-land warrant. Hist. A state- or federal-govern- 
ment-issued certificate affirming a veteran's eligibili- 
ty to apply for ownership of a certain amount of 
arg land. @ A veteran had to upplv for « bounty- 
land watrant; it was not automatically granted. 
When the application was approved, the veteran 
received notice that the warrant had been issued in 
the veteran’s name and was on file in the General 
Land Office. The veteran could then sell or other- 
wise transfer the bounty-land warrant to anyone, 
even a nonveteran. The warrant holder acquired the 
right to redeem the warrant and apply for a land 
sate The last statute authorizing the issue of 
ounty-land warrants was enacted in 1894, and the 
last warrants were issued in 1906. 


bourse (buurs). [French] French law. An exchange; a 
stock exchange. — Also termed buurse de commerce. 


boutique (boo-teek). A small specialty business; esp., a 
small law firm specializing in one particular aspect of 
law practice <a tax boutique>. 


bovata terrae (boh-vay-te ter-ee). [Law Latin) Hist. See 
OXGANG. 


bow-bearer. Hist. An officer responsible for appre- 
hending trespassers and poachers in the king's for- 
est. ee 


box, vb. Hist. Eng. & Scots law. To file a paper with a 
court of law. 


box day. Hist. Scots law. One of the vacation days 
formerly appointed for filing papers in the Court of 
Session. 


box-top license. See shrink-wrap license under LICENSE. 


boycott, n. 1. An action designed to achieve the social 
or economic isolation of an adversary. @ The tenn 
derives from Captain Charles C. Boycott, an English 
landowner in famine-plagued Ireland of the 1870s; 
because of his ruthless treatment of Irish tenant 
farmers, the Irish Land League ostracized him. 2. A 
concerted refusal to do business with a party to 
express disapproval of that party's practices. 3. A 
refusal to deal in one transaction in an effort to 
obtain terms desired in a second transaction. @ Un- 
der the Sherman Antiust Act, even peaceful per- 
suasion of a person to refrain from dealing with 


Lew seem mince nomen 
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another can amount to a boycott. See 15 USCA 
§§ 1-7. Cf. pickeTING; strike. — boycott, vb. 


consumer tt. A boycott by consumers of prod- 
ucts or services to show displeasure with the man- 
ufacturer, seller, or provider. 


group boycott. Antitrust. 1. CONCERTED REFUSAL TO 
DEAL. 2. A type of secondary boycott by two or 
more competitors who refuse to do business with 
one firm unless it refrains from doing business 
with an actual or potential competitor of the boy- 
cotters. @ A group boycott can violate the Skerman 
Act and is analyzed under either the per se rule or 
the rule of reason, depending on the nature of the 
boycott. See PER SE RULE; RULE OF REASON. 
“Since early in this century, courts have Interpreted Section 
1 fol the Sherman Act] to tii the ability firms 
to agree not to deal with or to isclate 
many cartels, where al 
prices (and share monopoly rewards), concerted refusals to 
deal women on a cubset of all market participants who 
band f to gain masket or coerc- 
ing their rivals. Sich to with a 
cular firm are usually given the a label of 
Yes ae ."" Emest Gellhom & Wi E. Kovacic, 
iso) law and Economics in a Nutshell 204 (ath ed. 


primary boycott. A boycott by union members who 
stop dealing with a former employer. 


secondary boycott. A boycott of the customers or 
suppliers of a business so that they will withhold 
their patronage from that business. © For example, 
a group might boycott a manufacturer who adver- 
tises on a radio station that broadcasts messages 
considered objectionable by the group. 


- Boykin Act. Patents. Hist. A statute, passed after World 


War II, that extended the U.S. patenting deadlines 
for citizens of former enemy nations. @ A similar 
measure, the Nolan Act, was passed after World War 
I. 


Boyle defense. See GOVERNMENT-CONTRACTOR DEFENSE. 


B.R. abbr. 1. Bankruptcy Reporter. — Also abbreviat- 
ed Bankr. Rep. 2. Bancus Regis [Latin “King's 
Bench"). 3. Bancus Reginae [Latin “Queen's Bench". 
@ This abbreviation has been pate by the English 
initials of these courts, K.B. and Q.B. 


bracery. Hist. 1. The offense of selling pretended 
rights or title to land. @ This practice was outlawed 
by statute of $2 Hen. 8, ch. 9. 2. emBRacery. 


bracket creep. The process by which inflation or 
Hades income pushes individuals into higher tax 
rackets. 


bracket system. Tax law. A system for collecting a sales 
tax based on an index providing for a graduated 
payment depending on the purchase price of the 
item, the purpose being fourfold: (1) to avoid having 
the seller collect a tax less than one cent; (2) to avoi 
requiring the state to figure the exact amount of tax 
on each sale; (3) to allow the seller to have a ready 
means for fixing the tax to be collected; and (4) to 
allow the state to collect about the right amount of 
tax. @ This system may be provided for either by 
statute or by administrative regulation. [Cases: Taxa- 
tion 1338.1. C.J.S. Taxation § 2062.] 


brand 


Bracton. The common title of one of the earliest books 
of English law, De Legibus et Consuetudinibus Angliae 
(ca. 1250). @ Henry of Bratton (also known as Brac- 
ton), a judge of the Court of King’s Bench and of 
Assize, is credited with writing the work, though he 
may have merely revised an earlier version. 


“Bracton's book [s the crown and flower of 
rudence.... Romanesque in form, 


substance — this pe we 

can find for the outcome of his labours; but yet it Is not very 

good. He had at his command and had stu 

.-. Various parts of the Corpus luris Civilis, of the Decre- 
Decretals, and he levied contributions from the 


lish medi- 
lish tn 


_ tum, and the he 
canonist Tancred.... Bracton’s debt — and therefere our 
“debt — to the civilians Is Inestimably great. But for them, his 
book would have been im but for them ... we 
pce rgb the Ser ae cna 
spirit of the work. On the other hand, the main matter of his 
treatise is genuine law collected out of 
sud ea rtrsica. tha bet oid eek coronal proche oa 
é desire to romanize the law * 


Brady Act. A federal law establishing a national system 
for que) checking the background of a prosper: 
tive handgun purchaser. © The formal name of the 

law is the Brady Handgun Violence Prevention Act. 

The U.S. Supreme Court held unconstitutional the 

law's interim provision, which required chief state 

law-enforcement officers (usu. sheriffs) to conduct 
background checks until the national system was in 

place. The act is named See ae Brady, who, as a 

member of President Ronald Reagan's staff, was 

wounded by gunfire during an attempted presiden- 

tial assassinauon in 1981. 18 USCA §§ 921-930. 


Brady material, Information or evidence that is favor- 
able to a criminal defendant's case and that the 
prosecution has a duty to disclose. © The prosecu- 
tion's withhulding of such information violates the 
defendant's due-process rights. Brady v. Maryland, 
$73 U.S. 83, 83 S.Ct. 1194 (1963). See patory 
evidence under EVIDENCE. Cf. JENCKS MATERIAL. [ 2 
Constitutional Law €268(5); Criminal Law €=700. 
C.J.S. Constitution’! Law §§ 1053-1060; Criminal Law 
§§ 486, 490, 510, 1238, 1236.) 

brain death. See DeaTH. 

brake. See DUKE OF EXETER'S DAUGHTER. 


branch. 1. An offshoot, lateral extension, or division of 
an institution <the executive, legislative, and judicial 
branches of government>. 2. A line of ial de- 
scent stemming from a common ancestor <the Tay- 
nos eet of the Bradshaw family>. — Also termed: 
stock. 


brand. Trademarks. A name or symbol used by a seller 
or manufacturer to identify goods or services and to 
distinguish them from competitors’ or scr- 
vices; the term used colloquially in business and 
industry to refer to a corporate or product name, a 
business image, or a mark, regardless of whether it 
may legally qualify as a trademark. © Branding is an 
ancient practice, evidenced by individual names and 
marks found on bricks, pots, etc. In the Middle 
Ages, guilds granted their members the right to use 
a guild-identifying symbol as a mark of quality and 
for legal protection. — Also termed brand name. 


brand architecture 


private brand. An identification mark sie on 
goods made by someone else under license or 
other arrangement and marketed as one’s own. © 
The seller of private-brand goods sponsors those 

ds in the market, becomes responsible for their 
quality, and has rights to prevent others from 
using the same mark. 


brand architecture. Trademarks. The strategic analysis 
and development of optimal relationships among the 
multiple levels of a company and its brands, prod- 
ucts, features, technology, or ingredient names. 
(Cases: Trade Regulation ¢°5. C.J.S. Trade-Mark, 
Trade-Names, and Unfair Competition §§ 5, 16.) 


Brandeis brief (bran-dis). A brief, usu. an appellate 
brief, that makes use of social and economic studies 
in addition to legal principles and citations. © The 
brief is named after Supreme Court Justice Louis D. 
Brandeis, who as an advocate filed the most famous 
such brief in Muller v. Oregon, 208 U.S. 412, 28 S.Ct. 
$324 (1908), in which he persuaded the Court to 
uphold a statute setting a maximum ten-hour work- 
day for women. 


Brandeis rules. See .SHWANDER RULES. 


branding. 1. The act of marking cattle with a hot iron 
to identify their owner. [Cases: Animals $5. C.].S. 
Animals § 15.) 2. Formerly, the punishment of mark- 
ing an offender with a hot iron. 


brand name. 1. BRAND. 2, TRADENAME. 


branks (brangks). Hist. An instrument used to punish 
scolds, consisting of an iron framework that sur- 
rounded the head and cntered the mouth to keep 
the offender's tongue depressed. — Also termed 
scolding bridle. See sco. Cf. CaSTIGATORY. 


brassage (bras-ij). His. A government charge for the 
actual cost of coining metals. @ Any profit is termed 
Seigniorage. See SEIGNIORAGE (21. 


brawl, n. 1. A noisy quarrel or fight. 2. The offense of 
engaging in such a quarrel or fight. @ In most 
jurisdictions, tne offense is a statutory civil misde- 
meanor. $. Hist. Eccles. lew. The offense of disturbing 
the peace of a consecrated building or area; specif., a 
disturbance, such as arguing, within the churchyard 
or church. @ Until 1860, offenders faced trial in 
ecclesiastical courts. — Also termed brawling. — 
brawl, vb. 


breach, n. A violation or infraction of a law or obli- 
tion <breach of warranty> <breach of duty>. — 
reach, vb. 


breach of arrest. A military offense committed by an 
officer who, being under arrest in quarters, leaves 
those quarters without a superior officer's authoriza- 
tion. See arrest in quarters under ARREST. 


breach of close. The unlawful or unauthorized entry 
on another person's land; a common-law trespass. — 
Also termed breaking a close. See crose (1). [Cases: 
Trespass S10. C.J.S. Trespass §§ 13-15.] 


breach of contract. Violation of a contractual obli- 
gation by failing to perform one's own promise, by 
repudiating it, or by interfering with another party's 
performance. [Cases: Contracts $12, 315. C.J.S. 
Contracts § 561.] 


- 


“A breach may be one by pepe conenice: Oy - 

tion, or by bath. Every brea ives rise to a m for 

jes, and may give rise to other remedies. Even if the 
no 


lent certainty, he has at least a 
court chooses 


claim for nominal pl oh Ha to ignore a 
trifling departure, there [s no breach and no clalm arises.” 
Restatement (Second) of Contracts § 236 cmt. a (1979). 
active breach of contract. Civil law. The negligent 
performance of a contractual obligation, to the 
point of acting outside the contract's terms. © 
Under Louisiana law before 1984, active breach of 
contract was contrasted with passive breach of 
contract, which was a failure to perform the obli- 
tions created by the contract. Unlike a passive 
reach, an active breach of contract could give rise 
to a claim in contract and in tort. The distinction 
was abolished in 1984. Cf. passive breach of contract. 
{Cases: Contracts ©7312. C.J.S. Contracts § 561.) 


anticipatory breach. A breach of contract caused by 
a party's anticipatory repudiation, i-e., unequivo- 
cally indicating that the party will not perform 
when performance is due. © Under these circum- 
stances, the nonbreaching party may elect to treat 
the repudiation as an immediate breach and suc 
for damages. — Also termed breach by anticipator} 
repudiation; constructive breach. See anticipatory repu- 
diation under RepuDIATION. [Cases: Contracts 
313. C.J.S. Contracts § 534.) 
“A repudiation by one occur before fe 
i ha fbadyl Bir , repudiation i cou an 
breach, and it gives the innocent party the 
the contract as terminated at 


as 
sulng for damages immediately # he chooses or, altema- 
Mt has anived 


and then again calling on the other party to perform. Should 
he choose the latter course he runs the risk that the 
contract may possibly a2 in the interim, in 
which case he will have lost his right to bedi ae P.S. 

ee eee Cement (3d ed. 


constructive breach. See anticipatory breach. 


continuing breach. A breach of contract that en- 
dures for a considerable time or is repeated at 
short intervals. 


efficient breach. An intentional breach of contract 
and payment of damages by a party who would 
incur greater economic loss by performing under 
the contract. Seé EFFICIENT-BREACH THEORY. 


immediate breach. A breach that entitles the non- 
breaching party to sue for damages-immediately. 


material breach. A breach of contract that is signifi- 
cant enough to permit the aggrieved party to elect 
to treat the breach as total (rather than partial), 
thus excusing that party from further performance 
and affording it the 4 t to sue for damages. 
(Cases: Contracts €@317, 318. C.J.S. Contracts 
§§ 334, 450-455, 507, 541-544.) 
“in determining whether a failure to render or to offer 
pe material, the following circumstances are 
significant: (a) the extent to which the Injured party will be 
deprived of the benefit which he > (b) 
the extent to which the Injured party can be adequately 
See tt ea ae 
ar to ote perform wil sufer fee, (6) the Uketinood 
perform or ler to perform 
one his failure, taking account of all the circumstances 


uding rad reasonable assurances; (e) the extent to 
which the of the party falling to perform or to offer 
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to perform comports with standards of good faith and fair 

dealing.” Restatement (Second) of Contracts § 241 (1878). 
partial breach. A breach of contract that is less 
significant than a material breach and that gives 
the aggrieved party a right to damages, but does 
not excuse ance av from performance; specif. a 
breach for which the injured party may substitute 
the remedial rights provided by law for only part 
of the existing contract rights. (Cases: Contracts 
319. C.J-S. Contracts § 593.) 


passive breach of contract. Civil law. A failure to 
erform the requirements of a contract. © Under 
uisiana law up to 1984, passive breach of con- 
tract was contrasted with active breach of contract, 
which was mongers in performing a contractual 
obligation. While an active breach of contract 
could give rise to claims in contract and in tort, a 
passive breach of contract usu. did not give rise to 
a tort claim. Cf. active breach of contract. (Cases: 
Contracts 315. C.J.S. Contracts § 561.) 


total breach. A breach of contract for which the 
remedial rights provided by law are substituted for 
all the existing contractual rights, or can be so 
substituted by the injured party; esp., a material 
breach that gives rise to a claim for damages based 
on the aggrieved party's remaining rights to per- 
formance under the contract. [Cases: Contracts 
€317. C.J.S. Contracts § 507.] 


breach of covenant. The violation of an express or 
implied promise, usu. in a contract, either to do or 
not to do an act. See covenant. (Cases: Contracts 
312. C.].S. Contracts § 561.] 


breach of duty. The violation of a legal or moral 
obligation; the failure to act as the law oes one 
to act; esp., a fiduciary's violation of an obligation 
owed to another. See NEGLIGENCE. [Cases: Negligence 
€=250. C.J.S. Negligence § 59.) 


breach of peace. See BREACH OF THE PEACE. 
breach of prison. See PRISON BREACH. 


breach of ise. The violation of one’s word or 
undertaking, esp. a promise to marry. © Under 
English common law, an engagement to marry had 
the nature of a commercial contract, so if one party 
broke the engagement without justification, the in- 
nocent pay vas entitled to damages. See HEARTBALM 
STATUTE. : Breach of Marriage Promise 
€>1-36. C.J.S. Breach of Marriage Promise §§ 2-21.) 


breach of the 


au conal Meee tad k rierere h: 
ma lere annoyance cr insu! enough: 

at common law a householder could not give a man 
i for and ntly ringing his door- 
bell. It is the ay of 6 semaerote ox Does Coe 
to preserve peace ; hence # he has reason- 
able cause to believe that a of the peace fs immi. 


breach Z 
nent he may be justified in committing an assautt or effect- 


* To open (a door, 


breaking 


@n arrest." R.F.V. Heuston, Salmond on the Law of Torts 
131 (17th ed. 1977). 
“The beginni ing of our criminal justice ... was concerned 


in 
e! the probiem of 
pn ts fact rye! Indictments | 
as 6 


statutory provisions 
country were thought to be incomplete without some such 


as ' C) and 
{imos regarded as deeds wrich violale the. public 
as ce, 
and hence tn a loose sense the term “breach of the Peace? 
os 8 opment cone. Boe M. & 
id N. Boyce, { Law 477 (3d ed. 1982). 


breach of trust. A trustee's violation of either the 
trust's terms or the trustee's general fiduciary obli- 
gations; the violation of a duty that bien? imposes 
on a trustee, whether the violation was willful, fraud- 
ulent, negligent, or inadvertent. @ A breach of trust 
subjects the trustee to removal and creates personal 
liability. 

breach of warranty. 1. A breach of an express or 
implied warranty relating to the tide, quality, con- 
tent, or condition of goods sold. UCC § 2-312. 
(Cases: Sales €=284. C.J.S. Sales § 251.] 2. Insurance. 
WARRANTY (3). 


bread acts. Hist. Laws providing for the sustenance of 

ersons kept in prison for debt. @ These laws were 

lormerly on the books in both England and the 
United States. 


bread-and-cheese ordeal. See ordeal of the morsel under 
ORDEAL. 


breadth of a claim. Patents. The scope or extent to 
which a patent claim excludes others from infringing 
activity. 

break, vb. 1. To violate or disobey (a law) <tr break 
the law>. 2. To nullify (a will) by court proceeding 
<Samson, the disinherited son, successtully broke 
the will>. 3. To escape from (a place of confine- 
ment) without permisston <break out of prison>. 4. 

te, etc.) and step through illegal- 

ly <he broke the close>. 


breakage. 1. An.ajlowance given by a manufacturer to 
a buyer for goods damaged during transit or stor- 
age. 2. Insignificant amounts of moncy retained by 
racetrack promoters from bets. @ The retention of 
these s: sums avoids the inconvenience of count- 
ing and paying out inconsequential winnings. [Cases: 
Gaming ©9.] . 

break a house. To violently and feloniously remove or 
sever any part of a house or its locks. 


breakdown of the marriage. Sce IRRETRIEVABILE BREAK- 
DOWN OF THE MARRIAGE. 

breaking, n. Criminal law. In the law of burglary, the 
act of entering a building without permission. 
[Cases: Burglary €9(1). CJ.S. Burglary §§ 11-12, 
14-16, 20.] 


“(Tlo constitute a breaking at commen law, there had to be 
oe Ceearcn) OF 8 Deaecn) OF Opera: 0 reece wetness & oe 


was insufficient. If the occupant had created 
Be ee tes ie en tite oe himsetf to 
the ion of the law, as he had not secured 
his dweiling.... tn the modem American codes, 
only seldom Is there a requirement of a breaking. This is noi 
eo sage, ho veres, mie So eee ar ee requirement 
has {eit the ‘entry’ element unadomed, so that any type of 
entry will suffice. Rather, at least some of what was encom- 


breaking a case 


ee ee en ee ’ etement is re- 
lected by other terms describing what of entry is 

. most common is‘ . 
but some jurisdictions use other tang: , suCH as ‘unaU- 
thorized,’ ‘tespass,’ Ky con- 
sent,’ or privilege.’ * ‘ave & Austin W. 


R. 

Scott Jr., Criminal Law § 8.13, at 783-84 (2d ed. 1986). 

breaking a case. 1. The voicing by one appellate judge 

to another judge on the same panel of a tentative 

view on how a case should be decided. © These 

informal expressions assist the judges in ascertaining 

how close they are to agreement. 2. The solving of a 
case by the police. 


breaking a close. See BREACH OF CLOSE. 
breaking and entering. See auRGLARY (2). 


breaking a patent. The act of demonstrating that a 
patent is invalid or unenforceable because it was 
used unlawfully by the patentee (esp. in violation of 
antitrust laws), or improperly issued by the U.S. 
Patent and Trademark Office because of fraud, the 
existence of prior art, or any other barrier to proper 
issuance. @ Defendants in patent-infringement ac- 
tions may overcome the infringement allegations by 
showing that the patent should not have been al- 
lowed in the first place (so it is invalid), or that the 
patentee has misused the patent (so the patent is 
unenforceable). [Cases: Patents 97, C.J.S. Patents 
§§ 195-138, 145, 178.} 


breaking bulk, . 1. The act of dividing a: large 
shipment into smaller units. 2. Larceny by a bailee, 
esp. a carrier, who opens containers, removes items 
from them, and converts the items to personal 
use. — Also termed breaking hale. (Cases: Larceny 
S15. CJS. Larceny §§ 30-32, 45-48.] — break 
bulk, vd. 


breaking-bulk doctrine. Hist. The rule that a bailee 
who had lawful possession of property delivered in 
bulk and wroagtully took the property committed 
larceny only if the bailee broke the container open 
and took part or all of the contents. @ If the bailee 
wrongfully took the property without opening the 
container, the act was theft but nat larceny. — Also 
termed breaking-bale doctrine. 


brealcing of entail. See BARRING OF ENTAIL. 
break-up fee. See TERMINATION FEE. 


breast of the court. A judge’s conscience, mind, or 
discretion. © This phrase is a loan translation (or 
calque) of the Latin phrase in pectore judicis. See 1x 
PECTORE JUDICIS. 


Breathalyzer. A device used to measure the blood 
alcohol content of a person's breath, esp. when the 
lice suspect that the n was driving while 
intoxicated. @ Breathalyzer test results are admissible 
as evidence if the test was properly administered. — 
Also termed alcoholometer, drunkometer; intoxilyzer, in- 
toxtmeter. See BLOOD ALCOHOL CONTENT. [Cases: Auto- 
mobiles €°411. C.J.S. Motor Vehicles §§ 1397- 
1411 .] — breathalyze, ub. 


breathing room. Slang. The ikon period 
during which a debtor may formulate a debt-repay- 
ment plan without harassment or interference by 
creditors. (Cases: Bankruptcy 3533.] 
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bredwite (bred-wat). Hist. A penalty for not complying 
Se eeeeatons relating to the weight or quantity of 
read. 


brehon (bree-han). Hist. In Ireland, a judge. 


Brehon law (bree-han law). Hist. The ancient system 
of law in Ireland at the time of its conquest by 
Henry Il. @ This law was formally abolished in 
1366. — Sometimes spelled Brehon Law. 


rish of judges, who 
denominated Brehons. But —? John in the twelfth year of 
his reign went Into Ireland, carried over with 
able of the law, and there by his letters patent, in 
right of the dominion jl gerne pcan pce toa engl 
and pe yar a shat rede ape be th 
were averoa to conform, and stil stuck to thelt Brehon law: 
Saget tan Buren, Ant yt a 
tenew the Sales even C) 
felgn of queen Elizabeth, the wild natives still ed and 
preserved thelr Brehon law ...." 1 William 
Commentaries on the Laws of England 100-01 (1765). 
B reorganization. See REORGANIZATION (2). 


brephotrophus (bre-fah-tra-fas). [Greek] Civil law. A 
person who manages institutions that receive and 
care fur poor or abandoned children. © The word is 
Greek in origin (lit. meaning “one who feeds an 
infant") and was used in late Roman law, but it first 
appeared in English in the 18th century. Pl. brepho- 
trophi. 

brethren (breth-ran), n. pi. Brothers, esp. those con- 
sidered spiritual kin (such as male colleagues on a 
court) <my brethren argue in the dissent that my 
statutory interpretation is [aulty>. @ The use of this 
collegi seri fas naturally dwindled as more wom- 
en have entered law and esp. into the judiciary. Cf. 
SISTREN. 


Bretts and Scots, Laws of the. The customary laws 
used by the Celtic tribes of Scotland. @ Edward I of 
England purported to abolish the laws in the early 
14th century. 


breve (breev or bree-vee), n. [Law Latin] Hist. Writ. e 
The word brevis meant “short,” and brevia were short 
writs, unlike charters. Pl. brevia (bree-vee-a). 

album breve’(al-bam breev or bree-vee). A blank 
writ; a writ with a blank or omission in it. 

apertum breve (0-por-tam breev or bree-vee). [Lat- 
in “open writ”) An open, unsealed writ. See patent 
wnt under writ. Cf. cLausuM. rf 

breve de bono et malo (breev or bree-vee dee boh- 
noh et mal-ch). See DE ODIO ET ATIA. 


breve de conventione (breev or bree-vee dee kan- 
ven-shee-oh-nee). See wRiT OF COVENANT. 


breve de cursu. See WRIT OF COURSE. 


breve de recto (breev or bree-vee dee rek-toh). See 
DE RECTO. 


breve de transgressione super casum (breev or bree- 
vee dee trans-gres(h]-ee-oh-nee s[y]oo-par kay- 
sam). See TRESPASS ON THE CASE. 

breve innominatum (breev or bree-vee i-nom-o-nay- 


tem). [Latin “innominate writ”] A writ that recites 
a cause of action only in general terms. 


ee tee 


OPT ta ee 
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breve magnum de recto (breev or bree-vee mag-nom 
dee rek-toh). See DE RECTO PATENS. 


breve nominatum. A writ in which the complaint 
particularly states the time, place, and demand. 


breve perquirere (breev or bree-vee par-kwi-re-ree). 
{Latin “to obtain a writ”) To purchase a writ or 
license of trial in the king’s courts. 


breve rebellionis. See COMMISSION OF REBELLION. 


breve testatum (breev or bree-vee tes-tay-tom). [Lat- 
in “a witnessed writ"] A written memorandum 
used to memorialize the terms of a conveyance 
and investiture of land. © Witnesses to the convey- 
ance did not sign the document, but their names 
were recorded. Brevia lestata were introduced to 
reduce disputes concerning the terms of oral 
grants. ; . 
brevia amicabilia (bree-vee-a am-o-ka-bil-ee-a). 
(Latin “writs with agreement”) Writs obtained with 
the agreement or consent of the opposing party in 
an action. 


brevia anticipantia (bree-vee-o —_an-tis-a-pan- 
shee-a). {Latin “anticipatory writs”) Anticipatory or 
preventive writs. @ Six were included in this cate- 
gory: writs of mesne; warrantia ; monstraver- 
unt; audita querela; curia claudenda; and ne injuste 
vexes. See QUIA TIMET. 


brevia formata (bree-vee-a for-may-ta). [Latin 
“writs of approved form”) Writs of established and 
approved form, issued as a matter of course. Cf. 
brevia magistralia. 

brevia judicialia (bree-vee-a joo-dish-ee-ay-lee-a). 
[Latin “judicial writs"] Writs that issue dariug an 
action or afterward in aid of judgment. © A court 
issued such a writ after an original writ had issued 
out of Chancery. Cf. brevia originale 


brevia mogistrolia (bree-vee-o maj-i-stray-lee-a). 
{Latin “masters' writs”] Writs issued by the masters 
or clerks of chancery according to the circum- 
stances of particular cases. @ These writs, unlike 
some others, might be varied in accordance with 
the complainant's particular situation. Cf. brevia 
formata. : 

brevia originale (bree-vee-9 9-rij-i-nay-lee). [Latin] 
Original writ. © This writ began a judicial action. 
CE. Frevia judicialia. 

brevia selecta (bree-vee-o sa-lek-ta). [Latin “select- 
ed writs") Choice or selected writs or processes. — 
Abbr. brev. sel. 


brevet (bre-vet or brev-it). [French] 1. Military law. A 
commission promoting an officer to a higher rank, 
esp. during wartime, but without a corresponding 
pay increase. (Cases; Armed Services $8, 13.1(5). 
C.J.S. Armed Services § 26.) 2. French law. A privilege 
or warrant granted by re Goverument to a private 
person, authorizing a special benefit or the exercise 
of an exclusive privilege. @ For example, a brevet 
d'invention is a patent for an invention. 3. Patents. A 
patent. — Also termed (in sense 38) brevet d'invention. 


brevet officer. See OFFICER (2). | . 
brevia amicabilia. See Breve. 


bribe 


brevia anticipantia. See BREVE: 
brevia formata. See BREVE. 
brevia judicialia. See BREVE. 
brevia magistralia. See Breve. 
brevia originale. See BREVE. 


Brevicrium Alaricianum (bree-vee-air-ee-am_al-o-ri- 
kay-nam). [Latin] An abridgment (or breviary) of 
Roman law compiled by order of the Visigoth king 
Alaric II, published for the use of his Roman sub- 
jects in the year 506. @ Revised versions were known 
as the Lex Romana Visigothorum. It was also termed 
the Breviarium Aniani after Alaric’s chancellor, Anian, 
who edited and distributed the work. — Also termed 
Breviary of Alaric (bree-vee-er-ee ov al-o-rik). 


panough the cvevianin wan later, repoed the Lex 
‘Visigoti een ne ny candies In use 
in southem France which had meantime 


passed under the dominicn of the ranks. Its quaiities made 
the Breviariuin a book of high a throughout the 
whole of western Europe during the Middle Ages and it was 


one of the main law en- 

tered westem © law prior to the tion.” David 

M. Walker, The Companion to Law 151-52 (1980). 
brevia selecta. See BREVE. 


breviate (bree-vee-ot). [Latin] Hist. An abstract of a 
writing; esp., a short statement attached to a Parlia- 
mentary bill summarizing the contents of the bill. 


brevia testata (bree-vee-a tes-tay-ta). [Latin] Hist. See 
breve lestatum under BREVE. 


brevibus et rotulis liberandis (bree-va-bas et roch-o-las 
lib-er-an-dis). [Latin “breves and rolls to be freed"’) 
Hist. A writ ordering a sheriff to turn over to a 
successor all paraphernalia of office. 


brevi manu (bree-vi man-yoo), adv. [Latin “with a 
short hand”) Roman & civil law. 1. Directly; by the 
shortest route. 2. Without a legal warrant; on one’s 
own authority. © In Roman law, the term referred to 
the contractual transfer (traditio) of ownership of an 
item to one who already had physical comtral of the 
item. See TRADITIO BREVI MANU; CONSTITUTUM POSSESSO- 
rium. In Scotland, this phrase usu. signified the 
performance of an act without the necessity of re- 
sorting to the courts. 


“Thus, for , twas the 
tran arabte pops, en hs oom 
tenant's 


on 
title, as pledge or loan.” Bell, Bell's 

wo (George Watson ed., 

brevitatis causa (brev-i-tay-tis kaw-ze). [Latin] Scots 

law. For the sake of brevity. © The phrase was 

inserted in legal documents to show that another 

document had been incorporated by reference but. 
not fully quoted. 


brev. sel, See brevia selecta under BREVE. 


bribe, 2. A price, reward, gift, or favor bestowed or 
promised with a view to pervert the judgment of or 
influence the action of a person in a position of 
trust. CE BARRATRY (4). 


Re dla ege alr eben ghaplc grin er 


influencing the performance of a public function meant to 
be granulouly xerased" John F, Noonan J, Brbes 


bribee. One who receives a bribe. — Also termed bribe- 
taker. 


bribe-giver. Sce BRiBER. 


briber. One who offers a bribe. — Also termed bribe- 
giver. ; 
bribery, n. The corrupt payment, receipt, or solicita- 
tion of a private favor for official action. @ Bribery is 
a felony in most jurisdictions. See Model Penal Code 
§ 240.1 . Cf. xicxsack. (Cases: Bribery €1. C_J.S. 
Bribery §§ 2-8, 5-8, 10-11.] — bribe, vb. 
for the a eee of iMtubnciy oftecial action o> wa have 
one crime of which two are guilty, or two different crimes? 
uniform under exdstl 


or a . erely if 

regard to the ag of eyed ae or the other. Under another 
pian ‘ 

different Lases: (1) Giving cr offering a bribe, and (2) 
recelving or porn hg bribe. A third plan uses the word 
‘sribary” to indicate briber and ° : 
@ bribe’ for the other side of the transaction.” Rollin M. 
Tee ee eg inn, pemcea ne 


commercial bribery. 1. The knowing solicitation or 
acceptance of a benefit in exchange for violating 
an oath of fidelity, such as that owed by an em- 
ployee, partner, trustee, or attorney. Model Penal 
Code § 224.8(1). 2. A supposedly disinterested 
appraiser's tance of a benefit that influences 
the appraisal of goods or services. Model Penal 
Code § 224.8(2). 3. Corrupt dealing with the 
agents or employees of prospective buyers to se- 
cure an advantage over business competitors. 
bribe-taker. See BRIBZE. 
bribour (bri-bar). [fr. French bribeur] Hist. A thief. 
bridge bank. A national bank chartered to operate an 
insolvent bank for up to three years or unt'l the 
bank is sold. (Cases: Banks and Banking 285-287, 
505. C.J.S. Banks and Banking §§ 576-578, 580-584, 
586, 597-598, 673, 676-679, 682-687, 690-694, 596, 
699-705, 708-717.) 


bridge loan. See Loan. 
brides the gap. Trademarks. To capitalize on the good- 
wil 


associated with an existing trademark or trade- 
name by using it or a similar mark on new lines of 
products or services, or on the same products or 


services in new marketing territories. 


brief, n. 1. A written statement setting out the legal 
contentions of a party in litigation, esp. on appeal; a 
document prepared by counsel as the basis for argu- 
ing a case, consisting of legal and factual arguments 
and the authorities in support of them. — Also 
termed legal brief; brief of argument. (Cases: Appeal 
and Error @@756; Criminal Law ¢°1130; Federal 
Courts 712. C.J.S. Appeal and Error §§ 607-608, 
616-618; Criminal Law § 1688.] 
amicus brief. A brief, usu. at the appellate level, 
prepared and filed by an amicus curiae with the 
court’s permission, —- Sometimes shortened to 
amicus. 
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Anders brief. See anvexs Brier. 


appeal brief. 1. See appellate brief. 2. Patents. A 
patent applicant’s brief to the Board of Patent 
Appeals and Interferences, arguing that the patent 
examiner was incorrect in rejecting the applica- 
tion. Cf. EXAMINER'S ANSWER. 


appellate brief. A bricf submited to an appeals 
court; specif., a brief filed by a party to an appeal 
pending in a court exercising rated juvisdic- 
tion. @ The brief may be filed for an individual 
party or on behalf of two or more parties. — Also 
termed appeal brief. 
“An flate brief is a written argument in support of or In 
opposition to the order, decree, or judgment below.” Fred- 
ertck Bemays Wiener, Briefing and Arguing Federal 
37 (rev. ed. 1967). 


Brandeis brief. See Braxveis Brier. 


proof brief. A preliminary » fellate brief to be 
reviewed by the clerk of the court for compliance 
with applicable rules. @ Proof briefs are required 
by local rules of the U.S. Court of Appeals for the 
Sixth Circuit. A proof brief in full compliance will 
be accepted and filed. If not in compliance, it will 
be returned for corrections to be made, and a 
deadline will be set for refiling. After all proof 
briefs have been accepted ‘2 a case, a date is set for 
filing a final brief, which may be modified only to 
include joint-appendix references repagination, 
or updated chat‘ons. 

reply brief. A brief that responds to issues and 
arguments raised in the brief previously filed by 
one’s opponent; esp., a movant’s or appellant's 
brief filed to rebut a brief in opposition. See xesur- 
TAL (3). [Cases: Appeal and Error @ 762. C.J.S. 
Appeal and Error § 619.) 


trial brief. Counsel's written submission, usu. just 
before trial, outlining the legal issues before the 
court and arguing one side's position. (Cases: Fed- 
eral Civil Procedure 1951; Trial €=18. C.J.S. 
Trial §§ 91-92.] 
2. English law. A solicitor's document that abstracts 
the pleadings and facts to inform a barrister about 
og case, 8. ABSTRACT OF TITLE. 4. CASE NOTE. — brief, 
ub. » 
briefing attorney. See aTToRNEY. 
briefofargument. See BRIEF). 
brief of title. See ansTRAcT OF TITLE. 
brief-writing. The art or practice of preparing legal 
briefs. — Also termed brief-making. — brief-writer, n. 
brieve. Hist. Scots law. A chancery writ ordering that a 
trial be held on the matters specified in the writ. © 
By the late 20th century, brieves were rarely used 
except in proceedings to appoint a curator for an 
incompetent person. 


brieve of mortancestry. See MORT D'ANCESTOR. 


brigandage (brig-on-dij). Archaic. Plundering and ban- 
ditry carried out by bands of robbers. @ Piracy is 
sometimes called “maritime brigandage.” 


brigbote (brig-boht), n. Hist. An obligation, often ex- 
tracted as a fax or a charge on land, to contribute to 
the cost of maintaining castles, walls, and bridges. 


re or 
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bright-line rule. A legal rule of decision that tends to | 


resolve issues, esp. ambiguities, simply and straight- 
forwardly, sometimes sacrificing equity for certainty. 


bring an action. To sue; institute legal proceedings. 


bring to book. To arrest and try (an offender) <the 
fugitives were brought to book and convicted>. 


British subject. The status conferred on a citizen of 
the United Kingdom and the Commonwealth coun- 
tries such as Canada, Australia, New Zealand, and 
India by the British Nationality Act of 1981. @ Al- 
though this is the current sense, the phrase British 
subject has had many different meanings over the 
years, under different statutes. 


Broadcast Music, Inc. Copyright. One of the U.S. 
perornee sane societies that, on behalf of copy- 
right owners, license the public performance of non- 
dramatic musical works. ~ Abbr. BMI. 


broadened reissue patent. See PATENT (3). 


broadening of a claim. Patents. The enlargement of 
the scope of a patent claim to expand its coverage. @ 
The broader a patent claim, the greater the scope of 
protection because more methods or devices may 
otentially infringe the claim. But drafting a claim 
Coady increases the risk that an accused infringer 
may successfully invalidate the claim through prior 
art. See priovars under art. 


broadening statement. Patents. Wording in a claim to 
the effect that the invention includes forms other 
than the details shown in the application. @ A broad- 
ening statement is usu. taken as boilerplate and 
given litle or no effect. — Also termed catch-all. 


broader than the invention, 7 (Of a patent claim) 
having a scope that exceeds the limits of the inven- 
tion fsclosed in the application or patent. 


broad-form insurance. See inSURANCE. 
broad-form policy. See INSURANCE POLICY. 


broad interpretation. See liberal construction under 


CONSTRUCTION. 


broadside objection. See general objection under oajec- 
TION. . 


brocard (brahk-ard or broh-kerd). An elementary legal 
princes or maxim, esp. one deriving from Roman 
law or ancient custom. ; 
brocarius (oroh-kair-ee-as). [Law Latin] Hist. A broker; 
a middleman between buyer and seller. . 


broker, n. 1. An agent who acts as an intermediary or 


negotiator, esp. between prospective buyers and sell- 
ers; a person employed to make bargains and con- 
tracts between other persons in matters of trade, 


commerce, or navigation. @ A broker differs from a 
factor because the broker usu. does not have posses- 
sion of the property. Cf. Factor. [Cases: Brokers 
2. C.J.S. Brokers §§ 2-5.] 2. Securities. A person 
engaged in the business of conducting securities 
transactions for the accounts of others. [ : Secu- 
rities Regulation ©1 1.20, 40.12, 60.32. C_].S. Securi- 
ties Regulation §§ 72, 157-158, 164-165, 195, 
217.] — broker, vb. Rs 

“The most d factor of what constitutes 

a ‘broker’ is wnetner the party is dealing for itself or for 


sae ict ah a at anh 
Contract, collect from the consumer, but a broker Goes ice 
deal on its account. Two preliminary ints 

as a broker: (1) 


Se eboris ten conmenemon Gh ihe a] 
ren com, : 

acting on tehae cf ecnwone else." 12 Am. Jur. 2d Brokers 

§ 1 (1997). 

broker-agent. 1. A person who acts as an intermedi- 
ary between parties to a transaction, and as a 
representative of one of them. (Cases: Brokers 
2, 6. C.j.S. Brokers §§ 2-5, 25-26, 31-32.] 2. A 


person licensed both as a broker and as an agent. 
(Cases: Brokers €@§. C.J.S. Brokers §§ 14~-24.] 


broker-dealer. A brokerage firm that engages in 
the business of wading securities for its own ac- 
count (i.e., as 2 principal) before selling them to 
customers. @ Such a firm is usu. registered with 
the SEC and with the state in which it does busi- 
ness. See DEALER (2). (Cases: Securities Regulation 
11.20, 40.12, 60.32. C.J.S. Securities Regulation 
§§ 72, 157-158, 164-165, 195, 217.] 


“Since many broker-dealers maintain custody of funds and 
securities belongin: 


. requirements for segregation of customers’ 
funds ay Hairy and (c) maintenance of an industry- 
wide fund to satisfy the claims of customers whose broker- 
age firms become insolvent." David L. Ratner, Securities 
Regulation in a Nutshell 182-83 (4th ed. 1992). 


broker for sale. A broker retained to sell some- 
thing, but having neither possession of the goods 
nor any right of action in the broker’s own name 
on contracts that.the broker enters into. [Cases: 
Brokers 42, 6. C.J.S. Brokers §§ 2-5, 25-26, 
31-32.) 


broker's broker. A municipal securities broker or 
dealer who routinely effects transactions for the 
account of other brokers, dealers, and municipal 
securities dealers. 


commercial broker. A broker who negotiates the 
sale of goods without having possession or control 
of the goods. Cf. ractor (2). (Cases: Brokers €=2, 6. 
CJ.S. Brokers $§ 2-5, 25-26, 31-32.] 


commission broker. A member of a stock or com- 
modity exchange who executes ‘buy and sell or- 
ders. - 


customhouse broker. A broker who prepares paper- 
work for the entry or clearance of ships, and for 
the import or export of goods. — termed 
customs broker. (Cases: Customs Duties €=60.5. 
C.J.S. Customs Duties §§ 56, 66-70.) 


discount broker. 1. A broker who discounts bills of 
exchange and promissory notes, and advances 
money on securities. 2. A broker who executes buy 
and sell orders at commission rates lower than 
those of full-service brokers. [Cases: Brokers 69. 
CJ.S. Brokers §§ 177-180.) 


government-securities interdealer broker. A broker 
engaged exclusively in the business of transacting 
in government securities for parties who are them- 
selves government brokers or dealers. 


brokerage 


institutional broker. A broker who trades securities 
for institutional clients such as banks, mutual 
funds, pension funds, and insurance companies. 


insurance broker. Insurance. A person who, for 
compensation, brings about or negotiates contracts 
of insurance as an agent for someone else, but not 
as an officer, salaried employee, or licensed agent 
of on insurance company. @ The broker acts as an 
intermediary between the insured and the insur- 
er. — Also termed producer. (Cases: Insurance 
1609. C.J.S. /nsurance §§ 179, 181.) 


“The term ‘insurance broker’ is often used to characterize 
an individual who is thought to act primarily on behalf of a 
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loan broker. A person who is in the business of 
lending money, usu. to an individual, and taking 
as security ian assignment of wages or a security 
interest in the debtor’s personal property. 


merchandise broker. One who negotiates the sale of 
merchandise without possessing it. @ A merchan- 
dise broker is an agent with very limited powers. 


money broker. A broker who negotiates the lending 
or raising of money for others. 


mortgage broker. An individual or organization 
that markets mortgage loans and brings lenders 
and borrowers together. ® A mortgage broker 
does not originate or service mortgage loans. 
(Cases: Brokers €2. C_J.S. Brokers §§ 2-5.) 


note broker. A broker who negotiates the discount 
or sale of commercial paper. 


real-estate broker. A broker. who negotiates con- 
tracts of sale and other agreements (such as mort- 
gages or leases) between buyers and sellers of real 
property. @ Real-estate brokers must be licensed in 
the states where they conduct business. [Cases: 
Brokers @=2, 3. C.J.S. Brokers §§ 2-5, 14-24.) 


registered broker. A broker registered or required 
to be registered under the Securities Exchange Act 
of 1934. (Cases: Securities Regulation @=40.12. 
C.J.S. Securities Regulation §§ 157-158, 165.] 


responsible broker-dealer. A broker-dealer who 
communicates bids or offers on the floor of a stock 
exchange at the designated location for trading in 
a reported security or who, in an off-exchange 
transaction, communicates the bid or offer as ei- 
ther a principal or an agent, for its own or anoth- 
er’s account. SEC Rule 11Acl-1(a)(21) (17 CFR 
§ 240.1 1AcI-1(a)(21)). 


securities broker. A broker employed to buy or sell 
securities for a customer, as opp: to a securities 
dealer, who trades as a principal before selling the 
securities lo a customer. See DEALER (2). 


brokerage. 1. The business or office of a broker <a 


proficable stock brokerage>. [Cases: Brokers ¢=2. 
C.J.S. Brokers §§ 2-5.] 2. A broker's fee <collect the 
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brokerage after the house sells>. (Cases: Brokers 
39. C.J.S. Brokers §§ 116-117, 143.] 


brokerage contract. An agency agreement employin 
a broker to make contracts tn e name of Bad on 
behalf of the principal and for which the broker 
receives a commission. [Cases: Brokers ¢7, 40. 
CJ.S. Brokers §§ 25, 27-32, 51, 117-120, 125, 143.} 


broker-agent. See BROKER. 


brokerage-run dividend-reinvestment plan. See pivi- 
DEND-REINVESTMENT PLAN. 


broker call loan. See call loan under Loan. 
broker-dealer. See sroxker. 

broker for sale. See srokeR. 

broker’s broker. See BROKER. 

broker’s note. See NOTE (3). 


brothel. A building or business where prostitutes ply 
their trade; a whorehouse. — Also termed house of ill 
fame. See pisorvERLY HOUSE (2). 


brother. A male who has one parent or both parents 
in common with another person. 


brother-german. A full brother; the son of both of 
one’s parents. See GERMAN. 


consanguine brother (kahn-sang-gwin or ken-san- 
gwin). Civi! law. A brother who has the same 
ther, but a different mother. 


half brother. A brother who has the same father or 
the same mother, but not both. 


stepbrother. The son of one’s stepparent. 


uterine brother (yoo-tar-in). Civil law. A brother 
who has the same mother, but a different father. 


brother-in-law. The brother of one’s spouse or the 
husband of one’s sister. © The husband of one’s 
spouse's sister is also sometimes considered a broth- 
er-in-law. Pl. brothers-in-law. 


brother-sister corporation. See sister corporation under 
CORPORATION. 


brownfield site. An abandoned, idled, or underused 
industrial or commercial site that is difficult to ex- 
pand or..redevelop because of environmental con- 
tamination. Cf. GREENFIELD SITE (1). 


Brussels Act. ight. A 1948 revision of the Berne 
Convention mandating the life-plus-50-years copy- 
right term as a minimum standard, extending the 
moral rights of attribution and integrity in most 
member countries to the full copyright term, ex- 
tending the broadcast right to television, strengthen- 
ing protection of several forms of copyright protec- 
tion, and extending some protection to industrial 
designs. 


Brussels Convention. See BRUSSELS SATELLITE CONVEN- 
TION. 


Brussels Satellite Convention. Copyright. A 1974 treaty 
standardizing the regulation of broadcasting and 
cable retransmission using satellites. @ Since the Con- 
vention addresses regulation of the signal rather 
than copyright or neighboring rights, what is trans- 
mitted is protected even if the content is not protect- 
ed by any intellectual-property right. The U.S. rati- 
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fied the Brussels Satellite Convention in 1984. — 
Also termed Brussels Convention; Convention Relating to 
the Distribution of Program-Carrying Signals Transmitled 
by Satellite. 

Bruton error (broot-en). The violation of a criminal 
defendant's constitutional right of confrontation by 
admitting into evidence a nontestifying codefen- 
dant’s confession that implicates both of them, where 
the statement is not admissible against the defendant 
under any exception to the hearsay rule. @ The 
error is not cured by a limiting instruction to the 
jury to consider the confession only against the one 
who made it, because of the high risk that the jury 
will disregard the instruction. Bruton v. United States, 
$91 U.S. 123, 88 S.Ct. 1620 (1968). [Cases: Criminal 
Law © 662.10, 662.11. CJ.S. Criminal Law 
§§ 1130-1131.) 


brutum fulmen (broo-tam fal-men or -mon). (Latin 
“inert thunder’) 1. An empty noise; an empty 
threat; something ineffectual. 2. A judgment void on 
its face; one that is, in legal effect, no judgment at 
all. (Cases: Judgment 27, 485, 486. C.J.S. Judg- 
ments §§ 499, 512, 546, 549.) . 


Bryan treaties. int'l law. Any of 48 treaties designed to 
avert war by requiring the signatories to submit 
disputes of any kind to standing peace commissions. 
© The first of these treaties, named after Secretary of 
State William Jennings Bryan, was signed between 
the United States and Great Britain in 1914. 


b.s. abbr. See bancus superior under BANCUS. 

BSA. abbr. BUSINESS SOFTWARE ALLIANCE. 
BSD license. See LICENSE. 

BSD-style license. See BSD license under LICENSE. 
BTA. abbr. Board of Tax Appeals. See Tax COURT, US. 


BTS. abbr. 1. sorDER AND TRANSPURTATION SAFETY DI- 
RECTORATE. 2. BUREAU OF TRANSPORTATION STATISTICS. 


bubble. Slang. A dishonest or insubstantial business 
project, generally founded on a fictitious or exagger- 
ated prospectus, designed to ensnare unwary inves- 
tors. 


Bubble Act. An English statute passed in 1720 to 
prevent corporate fraud. 

bucketing. Securities. The ill ractice of receivin, 
an py A to buy or sell pe fat not immediatelt 
performing the order. @ The perpetrator profits by 
executing the order when the stock market goes 
down or up, respectively, but confirming the order 
to the customer at the original price. 


bucket shop. Securities. An establishment that is nomi- 
nally engaged in stock-exchange transactions or 
some similar business, but in fact engages in register- 
ing bets or wagers, usu. for small amounts, on the 
rise or fall of the prices of stocks and commodities. © 
A bucket shop uses the terms and outward forms of 
the exchanges, but differs from exchanges because 
there is no delivery of — and no expectation or 
intention to deliver or receive — the securities or 
commodities nominally exchanged. 


Buckley Amendment. See FAMILY EDUCATIONAL RIGHTS 
AND PRIVACY ACT. 


bullding-and-loan association 


Budapest Treaty on the International Recognition of 
the Deposit of Microorganisms for the Purpose of 
Patent Procedures. Patents. An international treaty 
promulgating standards and procedures for deposit- 
ing microorganisms and requiring member coun- 
tries to recognize a deposit of biological material 
made in any depository approved by the World 
Intellectual Property Organization. @ The purpose 
of the Budapest Treaty is to allow inventors to satisfy 
the enablement requirement of national patent laws 
by depositing in a convenient depository a sample of 
a microorganism to be patented. The U.S. is a 
signatory to the Budapest Treaty. 


budget. I. A statement of an organization's estimated 
revenues and expenses for a ified period, usu. a 
year. 2. A sum of money allocated to a particular 
purpose or project. 4 

budget bill. See sit1. <9). 


Buenos Aires Convention. Copyright. A 1910 treaty 
regulating copyright reciprocity among Latin Ameri- 
can nations and the United States. @ Under this 
agreement, the phrase “all rights reserved” guaran- 
teed copyright protection ii: member nations. Since 
all the Convention's signatories are now signatories 
to more recent and broader international-copyright 
treatics, this Convention now has little if any prac- 
tical effect. 


buffer zone. Land-use planning. An area of land sepa- 
rating two different zones or areas to help each 
blend more easily with the other, such as a strip of 
land between industrial and residential areas. [Cases: 
Zoning and Planning €=31, 272. C.J.S. Zoning and 
Land Planning §§ 40, 42, 122.) 


bug. 1. A flaw or mistake in a computer program that 
results in an error or undesired result. 2. The print- 
ed mark of a labor union. 


buggery, n. Sodomy or bestiality. See sopomy. (Cases: 
‘Sodomy © 1. C.J.S. Sodomy §§ 2-6.] — bugger, 
ub. — bugger, n. 


bugging,.. A form of electronic surveillance by which 

conversations may be electronically intercepted, 
overheard, or recorded, usu. covertly; eaves- 
dropping: by electronic means. See EAVESDROFPING; 
WIRETAPPING. (Cases: Telecommunications 494. 
C.j.S. Telegraphs, Telephones, Radio, and Television 
§§ 247-249, 254, 264-265.) - 


building. A structure with walls and a roof, esp. a 
permanent structure. @ Fur purposes of some crimi- 
nal statutes, such as perl get! and arson, the term 
building may include such things as motor vehicles 
and watercraft. , 


accessory building. A building separate from but 


complementing the main structure on a fat, such 
as a garage. @ The question whether a structure is 
an “accessory building” is often litigated in zoning 
disputes. 


building-and-loan association. A quasi-public corpo- 
ration that accumulates funds through member con- 
tributions and lends money to the members buying 
or building homes. Cf. sAvINGS-AND-LOAN ASSOCIATION. 
[Cases: Building and Loan Associations €=1, 24-37. 
CJ.S. Building and Loan Associations, Savings and Loan 


building code 


Associations, and Credit Unions §§ 2-4, 11, 18-19, 
66-67, 69, 71-74, 77-100, 109-113, 115.) 


building code. A law or regulation setting forth stan- 
dards for the construction, maintenance, occupancy, 
use, or appearance of buildings and dwelling 
units. — Also termed (for dwelling units) housing 
code. [Cases: Health €392.] 

building lease. See LEASE. 

building line. A boundary drawn along a curb or the 
‘edge of a municipality's sidewalks to establish how 
far a building must be set away from the street to 
maintain a uniform appearance. @ This is often 
referred to as a setback requirement. [Cases: pening 
and Planning ©°64, 252. C.J.S. Zoning and La 
Planning §§ 50, 117.) - 

building loan. See Loan. 


building permit. A license granted by a government 
agency (esp. a municipality) for the construction of a 
new building or the substantial alteration of an exist- 
ing structure. [Cases: Zoning and Planning €385.] 

building restrictions. Regulations governing the type 
of structures that can be constructed on certain 
property. @ The restrictions are usu. listed in zonin 
ordinances or restrictive covenants in deeds. Cf. 
BUILDING CODE; restrictive covenant under COVENANT (4). 
[Cases: Zoning and Planning 62, 251. C.J.S. Zon- 
ing and Land Planning §§ 51,53, 115.} 

build-to-print contract. See conTRACT. 


built-in obsolescence. See planned obsolescence under 
OBSOLESCENCE. 

bulk, adj. (Of goods) not divided into parts <a bulk 
shipment of grain>. 

bulk discount. See volume discount under DISCOUNT. 

bulk mortgage. See MORTGAGE. 


bulk sale. A sale of a large quantity of inventory 
outside the ordinary course of the seller's business. @ 
Bulk sales are regulated by Article 6 of the UCC, 
which is designed to prevent sellers from defrauding 
unsecured creditors by making these sales and then 
dissipating the sale proceeds. — Also termed bulk 
transfer. (Cases: Fraudulent Conveyances €47.] 


bulk transfer. See BULK SALE. 


bulky goods. See Goons. 

bull. Eccles. law: 1. A document issued by a Pope, so 
called from the leaden seal attached to it. 2. A seal 
attached to an official document, esp. a papal edict. 

bulla (buul-o-or bal-s). [Law Latin] A metal or wax 

* papal seal or document. 

bullet ballot. See bullet vole under VoTE «). 

bulletin des lois (buul-o-tan day Iwah). French law. The 


publication that provides official notice of the text 
and effective date of a law or decree. 


bullet vote. See vore (1). 


bullion (buul-yan). An uncoined solid mass of gold or 
silver. 


bullion fund. Public money used by a mint to he 
chase precious metals for coinage and to pay bullion 
depositors. 
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bull market. See marker. 


bullpen. Slang. 1. An area in a prison where inmates 
are kept in close confinement. 2. A detention cell 
where prisoners are held until they are brought into 
court. 


bumbiailiff. See saivirr. 
bumbershoot insurance. See INSURANCE. 


bum-marriage doctrine. Evidence. The principle that 
the marital-witness privilege may not be asserted by 
a partner in a marriage that is in fact moribund, 
though legally valid. See marital privilege (2) under 
PRIVILEGE (3). (Cases: Witnesses C951. C.J.S. Witnesses 
§§ 147, 159, 163-164, 171, 178.] 


bumping. 1. Displacement of a junior employee's posi- 
tion by a senior employee. 2. An airline-industry 
practice of denying seats to passengers because of 
hares & (Cases: Carriers €=236(1.2). C.J.S. Car- 
niers § 413. 


bunco. A swindling game or scheme; any trick or ploy 
calculated to win a person's confidence in ‘an attempt 
to deceive that person. — Also spelled bunko. — Also 
termed bunco steering. Cl. CONFIDENCE Gime. (Cases: 
False Pretenses €16.] 


bunco steerer. 1. One who uses tricks, schemes, 01 
other illegal devices to obtain money or property 
from others; a swindler. 2. One who acts as a decoy 


in bunco. — Also termed bunco operator; bunco man. . 


See CONFIDENCE MAN. 
bundle. See recorn (4). 


bundle, vb. To sell related products or services in one 
transaction at an all-inclusive price. 


bundled software. Software that is sold together with 
hardware, oihcr sofiware, or services at a single 
price. 

bundle of rights. See PROPERTY (1). 


bundling, n. In the computer industry, the practice of 
charging a single price for a combination of hard- 
ware, software, or services. @ Personal computers are 
typically sold with bundled software, such as an 
operating system and applications software that are 
preinstalled on the hardware. 


bunkhouse rule. The principle that an employee's 
injury suffered while living in an employer's housin 
is compensable even if the injury occurs during off- 
duty hours. [Cases: Workers” Compensation 2709. 
C.J.S. Workinen’s Compensation §§ 454-455.] 


burden, n. 1. A duty or responsibility <the seller's 
burden to insure the shipped goods>. 2. Something 
that hinders or oppresses <a burden on interstate 
commerce>. 3. A restriction on the use or value of 
land; an encumbrance <the easement created a 
burden on the estate>. 4. Scots law. An encum- 
brance, restriction, or obligation imposed on a per- 
son or on property <the burden of curatorship> <a 
servitude is a burden on land>. @ When the burden 
is on real property, it is called a real burden. — 
burden, vb. — burdensome, adj. 
undue burden. A substantial and unjust obstacle to 


the performance of a duty or enjoyment of a right. 
© For example, excessive discovery requests place 
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an undue burden on the person who must pro- 
duce the data requested. And a state law requiring 
a particular kind of mud flap on trucks may place 
an undue burden on the flow of interstate com- 
merce. 


burden of allegation. A party's duty to plead a matter 
in order for that matter to be heard in the law- 
suit. — Also termed burden of pleading. 


burden of going forward with evidence. See BURDEN 
OF PRODUCTION. 


burden of persuasion. A party's duty to convince the 
fact-finder to view the facts in a way that favors that 
arty. @ In civil cases, the plaintiff's burden is usu. 
‘by a pee oes aie of the evidence,” while in 
criminal cases the prosecution's burden is “beyond a 
reasonable doubt.” — Also termed persuasion burden; 
risk of nonpersuasion; risk of fury doubt. — Also loosely 
termed burden of proof. Cases: Evidence 90-98. 
C.J.S. Evidence §§ 120-129.) 


burden of pleading. See BURDEN OF ALLEGATION. 


termed burden of going forward with evidence; burden of 
producing evidence; uction burden; degree of proof. 
(Cases; Evidence @ 90-98. CJS. Eutdence 
§§ 120-129.] 


burden of proof. 1. A party's duty to prove a disputed 
assertion or charge. @ The burden of proof includes 
both the burden of hevswasian and the burden of produc- 
tion. — Also termed onux probandi. See suiFTiING THE 
BURDEN OF PROOF. 2. Loosely, BURDEN OF PERSUASION. 
are iia €90. C.J.S. Evidence § 120-121, 
126, 128. 
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middle burden of proof. A party's duty to prove a 
fact by clear and convincing evidence. ® This stan- 
dard lies between the preponderance-of-the-evi- 
dence standard and the beyond-a-reasonable- 
-doubt standard. See clear and convincing evidence 
under Evwence. (Cases: Evidence @=596. C.J.S. 
Evidence §§ 1299, 1304-1306, 1808, 1310-1311, 
1315-1317.) ; 


Bureau of Indian Affairs 


Bureau of Alcohol, Tobacco, and Firearms. See ALco- 
HOL AND TOBACCO TAX AND TRADE BUREAU; BURFAU OF 
ALCOHOL, ‘TOBACCO, FIREARMS, AND EXPLOSIVES. 


Bureau of Alcohol, Tobacco, Firearms, and Explo- 
sives. A unit in the U.S. Department of Homeland 
Security responsible for enforcing laws relating to 
firearms and explosives and laws relating to the 
production, taxation, and distribution of alcohol and 
tobacco products. @ Formerly called the Bureau of 
Alcohol, Tobacco, and Firearms and a puart of the 
Department of the Treasury, its law-enforcement 
functions were transferred in the Homeland Security 
Act of 2002. Pub. L. No. 107-296, 116 Stat. 2135. — 
Abbr. ATF. Cf. ALCOHOL AND TOBACCO TAX AND TRADE 
BUREAU. 


Bureau of Arms Control. A unit in the U.S. Depart- 
ment of State responsible for directing U.S. partic- 
ipation in multilateral arms-control negotiations and 
in the Organization for the Prohibition of Chemical 
Weapons. ® It also monitors developments relating 
to arms control and weapons development. 


Bureau of Consular Affairs. A unit in the U.S. De- 
partment of State responsible for protecting U.S. 
citizens and interests abroad. © Terosah its Office of 
Passport Services it issues over 7 million passports 
each year. 


Sureau cf Customs. See UNITED STATES CUSTOMS SERVICE. 


Bureau of Democracy, Human Rights, and Labor. A 
unit in the U.S. Department of State responsible for 
developing policy on human rights and freedoms 
and for preparing the annual Country Reports on 
Human Rights Practices. — Abbr. DRL. 


Bureau of Diplomatic Security. A unit in the U.S. 
Department of State haya ible for developing se- 
curity programs for diplomats and American inter- 
ests worldwide. @ It also operates the Diplomatic 
Courier Service and supervises the transportation of 
classified documents and materials. — Abbr. DS. 


Bureau of Economic Analysis. A unit in the U.S. 
Department of Commerce responsible for compiling 
and‘analyzing data about the U.S. economy. @ It is a 

part of the Department's Economics and Statistics 

Administration. — Abbr. BEA. 


Bureau of Economic and Business Affairs. A unit in 
the U.S. Department of State responsible for devel- 
oping policy on international matters relating to 

food, communications, ‘energy, air transportation, 
and maritime affairs. — Abbr. EB. 


Bureau of Engraving and Printing. A unit in the U.S. 
Department of the Treasury responsible for design- 
ing and printing the nation’s paper currency, post- 
age stamps, Treasury securities, and other docu- 
ments. — Abbr. BEP. 


Bureau of Export Administration. The former name 
of a bureau in the U.S. Department of Commerce 
that issues export licenses and cnforces export-con- 
tral laws. © The unit’s name was changed in 2002 to 
the Bureau of Industry and Security. — Abbr. BXA. 


Bureau of Indian Affairs. A unit in the U.S. Depart- 
ment of the Interior responsible for helping Indian 
and Alaskan native people manage their affairs un- 
der the trust relationship with the U.S., and for 


Bureau of Industry and Security 


promoting programs for their benefit. © Originally 
created as part of the War Department in 1824, the 
Bureau was transferred to the Interior Department 
in 1849. — Abbr. BIA. 


Bureau of Industry and Security. A unit in the U.S. 
Department of Commerce responsible for issuing 
export licenses and enforcing export-control laws. © 
The Bureau is charged with furthering U.S. nation- 
al-security, foreign-policy, and economic interests 
while furthering the growth of U.S. exports. It was 
named the Bureau of Export Administration until 
2002. — Abbr. BIS. 


Bureau of Intelligence and Research. A unit in the 
U.S. Department of State responsible for coordinat- 
ing activities of U.S. intelligence agencies to ensure 
consistency with U.S. foreign policy. © The Bureau 
also monitors foreign public and media opinions. — 
Abbr. INR. 


Bureau of International Labor Affairs. A uni in the 
U.S. Department of Labor responsible for helping 
formulate policy on international matters that affect 
American workers. © For example, the Bureau com- 
piles and publishes worldwide data on child-labor 
practices and on foreign labor markets and pro- 

ms. It also studies the labor consequences of 
immigration proposals and legislation. 


Bureau of International Narcotics and Law Enforce- 
ment. A unit in the U.S. Department of State re- 
sponsible for coordinating the narcotics and anti- 
crime-assistance activities of the Department and for 
advising the President, the Secretary of State, and 
others on international narcotics matters. — Abbr. 
INL. 

Bureau of International Organization Affairs. A unit 
in the U.S. Department of State responsible for 
coordinating US. diplomatic participation in the 
United Nations and other international organiza- 
tions and conferences. — Abbr. 10. 


Bureau of Labor Statistics. An independent agency in 
the U.S. Department of Labor responsible for com- 
piling and sialyesng statistical information on em- 
ployment and the economy. @ The Bureau reports 
on employment, unemployment, consumer and pro- 
ducer prices, consumer expenditures, import and 
export prices, bi and employee benefits, produc- 
tivity and technolo 
oe and occupational illness and injury. — 


Bureau of Land ent. The unit within the 
U.S. Department of the Interior responsible for 
managing the national-resource lands (some 450 
million acres) and their resources and for adminis- 
tering the mineral resources connected with ac- 

uired lands and the submerged lands of the Outer 
ntinental Shelf (OCS). @ The bureau was estab- 
lished on July 16, 1946, by consolidating the General 
Land Offtce (established in 1812) and the Grazing 
Service (established in 1934). See 35 USCA §§ 1731 
et seq. 


Bureau of Nonproliferation. A unit in the U.S. De- 
partment of State responsible for leading efforts to 
prevent the proliferation of weapons of mass de- 
struction, delivery systems, and advanced conven- 
tional arms. — Also termed Nonproliferation Bureau. 


ical change, employment. projec- 
Abbr - 
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Bureau of Oceans and International Environmental 
and Scientific Affairs. A unit in the U.S. Depart- 
ment of State responsible for coordinating U.S. 
= environment, and health policies. — Abbr. 


Bureau of Political-Military Affairs. A unit in the 
U.S. Department of State responsible for analyzing 
defense-related policy issues, managing security-as- 
sistance funds, and coordinating poaccerpins and 
humanitarian operations. — Abbr. PM. — Also 
termed Political-Mililary Affairs Bureau. 


Bureau of Population, Refugees, and Migration. A 
unit in the U.S. Department of State responsible for 
formulating policy and administering U.S. assistance 
and admissions programs for refugees and others. — 
Abbr. PRM. ; 


Bureau of Prisons. The unit in the U.S. Department 
of Justice responsible for operating the federal pris- 
on system. ® [t oversces all federal penal and correc- 
tional facilities, assists states and local governments 
in improving their correctional facilities, and pro- 
vides notice of prisoner releases. 18 USCA §§ 4041 
et seq. See NATIONAL INSUITUTE OF CORRECTIONS. — 
Abbr. BOP. 


Bureau of Reclamation. A unit in the U.S. Depart- 
ment of the Interior that built dams in 17 western 
states and is now responsible for selling hydroelectric 
power from those darts and water from the reser- 
voirs. © Among the 600 dams constructed are Hoo- 
ver Dam and Grand Coulee Dam. 


Bureau of the Budget. See orrick OF MANAGEMENT AND 
BUDGET. 

Bureau of the Census. A unit in the U.S. Department 
of Commerce responsible for conducting and pub- 
lishing the census required by the U.S. Constitution 
to be taken every ten years. @ Established in 1902, 
the Bureau also conducts other population surveys 
and estimates as required by law. It is a part of the 
Department’s Economics and Statistics Administra- 
tion. — Also termed Census Bureau. 


Bureau of the Mint. See UNITED STATES MINT. 


Bureau of the Public Debt. A unit in the U.S. Depart- 
ment of the Treasury responsible for issuing and 
redeeming Treasury bills, notes, and bonds, and for 
managing the U.S. Savings Bond Program. 


Bureau of Transportation Statistics, A unit in the U.S. 
Department of Transportation responsible for com- 
piling and publishing transportation statistics. — 
Abbr. BTS. 

Bureau Veritas. See veritas. 


Bureaux Internationaux Reunis pour la Protection de la 
Propriete Intellectuelle. See iNTERNATIONAL BUREAU FOR 
THE PROTECTION OF INTELLECTUAL PROPERTY. 


Burford abstention. See ABsTEeNTION. 


burgage (bor-gij). Hist. 1. A type of socage tenure in 
which tenants paid annual rents to the lord of the 
borough. See socace. 2. Scots law. The tenure by 
which a burgh held its land of the king, the service 
due being watching and warding. See waTcn ANp 
warp. — Also termed burgage tenure. 


oe eee 
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burgator (bar-gay-tor). Hist. A burglar; a person who 
breaks into a house or an enclosed space. 


burgess (bor-jis). [ist. 1, An inhabitant or freeman of 
a borough or town. 2. A magistrate of a borough. 3. 
A person entitled to vote at elections. 4. A represen- 
tative of a borough or town in Parliament. 
“(8 Men of Trade, cr the Inhabitants 
of a oro ex Wale Toure yet wo Usually ¢ ‘apply this eli 
to the Magistrates of such a Town, as the Bailiff and 
Burgesses of Leominster. 


o (1670). 
burgh English (borg ing-glish). See BOROUGH ENGLISH. 
burgh Engloys (berg ing-gloiz). See BOROUGH ENGLISH. 
burglar, 7. One who commits burglary. 


burglarious (ber-glair-ee-as), adj. Of or relating to 
burelery <burglarious intent>. — burglariously, 
v. 


burglarize, vb. To commit a burglary <the defendant 
burglarized three houses>. — Also termed (esp. in 
BrE) burgle. : 


burglary, ». 1. The common-law offense of breaking 
and entering another's dwelling at night with the 
intent to commit a felony. 2. The modern statutory 
offense of breaking and entering any building — not 
just a dwelling, and not only at night — with the 
intent to commit a felony. @ Some statutes make 
petit larceny an alternative to a felony for purposes 
of proving burglarious intent. — Also termed (in 
sense 2) i ing; statutory bu . Cf. 
ge (Cases: Burglary <1. CJ.S. Burglary 
§§ 2-5. 


burglary tool. (often pl.) An impiement designed to 
assist a person in committing a burglary. @ In many 
jurisdictions, it is illegal to possess such a tool if the 
Possessor intends to commit a burglary. [Cases: Bur- 
glary $12. C.J.S. Burglary §§ 44-48.] 


burgle. See suRGLARIZE. 
burial insurance. See InsURANCE. 


buried-facts doctrine. Securities. The rule that a proxy- 
statement disclosure is inadequate if a males 
shareholder could fail to understand the risks pre- 
sented by facts reiageapiaryie, pet the proxy. © In 
applying this rule, a court will consider a securities 
disclosure to be false and misleading if its overall 
significance is obscured because material information 
is buried in footnotes, appendixes, and the like. 
{Cases: Securities Regulation €=49.21.] 


burking, n. The crime of murdering someone, usu. by 
smothering, for the purpors of selling the corpse. @ 
This term arose from the Scottish murder team of 
Burke and Hare, whose practice in 1828 of suffocat- 
ing their victims while leaving few visible marks 
made the corpses more salable to medical schools. — 
burke, vb. 


burlaw. See Byriaw. 
burlaw court. See ByRLAW COURT. 


burnt-records act. A statute that enables a property 
owner to quiet title if the public records for the 
property have been lost or destroyed in a disaster. 


business enterprises 


bursting-bubble theory. Evidence. The principle that a 
Ercsumpeion disappears once the presumed facts 
ave been contradicted by credible evidence. [Cases: 
Evidence 85, 89. C.].S. Evidence §§ 131, 
152-156, 160.} 


Bush doctrine. The policy announced by President 
George W. Bush after the September 11, 2001 at- 
tacks on the World Trade Center and the Pentagon, 
to the effect that nations harboring terrorists will be 
treated as terrorists themselves and may be subject 
toa first-strike strategy. Cf. SOVEREIGN EQUALITY. 


business. 1, A commercial enterprise carried on for 
profit; a particular occupation or employment habit- 
ually engaged in for livelihood or . 2. Commer- 
cial enterprises <business and academia often have 
congruent aims>. 8. Commercial transactions <the 
company has never done business in Louisiana>. 
See poinc Business. 4. By extension, transactions or 
matters of a noncommercial nature <the courts’ 
criminal business occasionally overshadows its civil 
business>. 5. Parliamentary law. The matters that 
come before a deliberative assembly for its consider- 
ation and action, or for its information with a view to 
possible action in the future. @ In senses 2, 5, and 4, 
the word is used in a collective meaning. 


new business. An item of business introduced from 
the floor or taken from the table without having 
been scheduled for consideration. See TAKE FROM 
THE TABLE. 


old business. See unfinished business. 


unfinished business. A general order carried over 
from an earlier meeting in the same session be- 
cause the meeting adjourned before or while con- 
sidering it. @ The term “unfinished business” is 

referred to “old business,” which may incorrectly 
imply renewed consideration of business that has 
been finally disposed of. See general order under 
ORDER (4); SESSION (2). 


135, 


unfinished business and general orders. A common 
category on an agenda. See unfinished lnsiness; 
general order under ORDER (4). 


' business agent. 1. See managing agent under AGENT. 2. 


A labor-union representative selected to deal with 
emplayers. 
business associations. See BUSINESS ENTERPRISES. 
business combination. 1.°The consolidation, for ac- 
counting purposes, of a corporation and one or 
more incorporated or unincorporated businesses. 2. 


The two entities considered as one entity for ac- 
counting purposes. 


business compulsion. See economic duress under vu. 
RESS. 


business corporation. See coRPORATION. 
business court. See court. 


business cycle. The recurrent expansion and contrac- 
tion of economic activity. 

business day. See pay. 

business enterprises. The field of law dealing with 


various forms of business, such as corporations, lim- 
ited-liability companies, and partnerships. — Also 


business entry 


termed business entilies; business associations; enterprise 
organizations. 

business entry. A writing admissible under the busi- 
ness-records exception to the hearsay rule. See susi- 
NESS-RECORDS EXCEPTION, [Cases: Criminal Law €436; 
Evidence 351. C.J.S. Criminal Law §§ 1032, 
1034-1037; Evidence §§ 904-915, 917-923, 928-931, 
965-966, 1023, 1025.] 


business-entry rule. See BUSINESS-RECORDS EXCEI'TION. 
business expense. See EXPENSE. 

business form. See BLANK FORM. 

business gain. 1. GAIN @). 2, GAIN (9). 

business guest. See BUSINESS VISITOR (1). 

business homestead. See HOMESTEAD. 
business-interruption insurance. See INSURANCE. 
business invitee. 1. INVITEE. 2. BUSINESS VISITOR (1). 


business-judgment rule. Corporations. The presump- 
tion that in making business decisions not involving 
direct self-interest or self-dealing, corporate dit- 
recturs act on an informed basis, in good faith, and 
in the honesc belief that their actions are in the 
corporation’s best interest. © The rule shields di- 
rectors and officers from liability for unprofitable or 
harmful corporate transactions if the transactions 
were made in good faith, with due care, and within 
the directors’ or officers’ authority. [Cases: Corpora- 
tions €310(1). C.J.S. Corporations §§ 475, 477-484, 
487—489.] 
“The business judgment rule is a presumption protectin 
ed Resa pg Po 
OSS . ¢ . 
st plen facts coming this pre- 
sumption. Where the presumption is overcome, directors 
bear the burden of the faimess of the 
conduct. The difference between these two tevels of judicial 


scrutiny — a presumption in favor of directors that protects 
Coad Tiel te THRnOL, Sesbie @ taren ol crown ake 
ness — frequently is outcome ” 1 Dennis J. 
1908) et al., The Business Judgment Rule 18-19 (Sth ed. 


business loss. See ordinary loss under Loss. 
business meeting. See MEETING. 


business method. Patents. A way or an aspect of a way 
in which a commercial enterprise is operated. 


business-method exception. Intellectual sh gic The 
traditional doctrine that business m are not 
rotected by intellectual-property laws. @ Early case- 
w established that “pure methods of doing busi- 
ness” were unpatentable. But in 1998, the Federal 
Circuit held in State St. Bank & Trust Co. v. Signature 
Fin. Group (149 F.8d 1368) that business methods 
are not per se unpatentable if they otherwise meet 
the requirements for a valid patent. The European 
Patent Convention expressly excludes business 
methods from patent protection. [Cases: Patents 
©7.14. C.J.S. Patents §§ 17-19, 27-28.] 


business-method patent. See PATENT (3). 


Business Methods Patent Initiative. A U.S. Patent 
and Trademark Office program that added a second 
level to business-method-patent reviews for the pur- 
pose of reducing the number of business-method 
patents issued. @ The PTO created the initiative in 
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response to i ro that examiners improperly 
approved many business-method patents. After an 
examiner approves the application and before a 
business-method patent is granted, a second examin- 
er must completely review the application and either 
reject the application ur affirm the issuance of the 
patent. 


business-partmer insurance. See partnership insurance 
under INSURANCE. 


business plan. A written proposal explaining a new 
business or business idea and usu. covering financial, 
marketing, and operational plans. 


business-purpose doctrine. Tax. The principle that a 
transaction must serve a bona fide business purpose 
(.e., not just for tax avoidance) to qualify for benefi- 
Gal'tax treatment. (Cases: Internal Revenue 3071, 
3315, 3396. C.J.S. Internal Revenue §§ 13-14, 151.) 


business record. A report, memorandum, or other 
record made usu. in the ordinary course of business. 
@ It may be ordered produced as part of discovery 
in a lawsuit. 


business-records exception. Evidence. A hearsay ex- 
ception allowing business records (such as reports or 
memoranda) to be admitted into evidence if they 
were prepared in the ordinary course of business. @ 
If there is good reason to doubt a record's reliability 
(e.g., the record was prepared in anticipation of 
litigation), the exception will not apply. Fed. R. Evid. 
803(6). — Also termed business-entry rule. (Cases: 
Criminal Law 8436; Evidence ©9351. C.J.S. Crini- 
nal Law §§ 1032, 1034—1037; Evidence §§ 904-915, 
917-923, 928-931, 965-966, 1023, 1025.) 


business-risk exclusion. See EXCLUSIOX (31. 


Business Software Alliance. Copyright. An internation- 
al trade organization representing leading software 
and e-commerce developers, formed to educate gov- 
ernments and the public about software issues and 
“¢ eer software piracy and Internet theft. — Abbr. 


business-to-business, adj. Of or relating to commerce 
between businesses, as distinguished from commerce 
between a business and consumers. — Abbr. B2B. 
CF: BUSINESS-TO-CONSUMER. 


business-to-business e-commerce. Electronic com- 
merce between businesses over the Internet. 


business-to-consumer, «dj. Of or relating to com- 

merce between a business and consumers, as distin- 

ished from commerce between businesses. — 
Abbr. B2C. Cf. susiness-ro-wusiNeEss. 


business-to-consumer e-commerce. Electronic com- 
merce between a business and consumers over the 
Internet. 


business transaction. An action that affects the actor's 
financial or economic interests, including the making 
of a contract. 


business trust. See Trust. 


business visitor. 1. Torts. A person who is invited or 
permitted to enter or remain on another's land for a 
ed ied directly or indirectly connected with the 
ndowner's or possessor’s business dealings. — Also 


termed business invitee; guest. See inviree. 2. 


cee = hehe ae me 
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Immigration law. A non-US. citizen who has a B-1 
visa, which allows the person to be employed while 
in the United States. 


bust-up merger. Sce MERGER. 
but-for cause. See cause (1). 


but-for materiality. Patents. In an analysis of allegedly 
inequitable conduct, a test for determining the mate- 
riality of withheld information by assessing whether 
the withheld information, if disclosed, would have 
resulted in a finding of unpatentability. ¢ Under this 
test — also called the objective but-for test — the issue 
is whether the patent would have issued if not for 
the misconduct of the applicant. By contrast, under 
the subjective but-for test, the issue is whether the 
misrepresentation caused the examiner to issue the 
patent. Although both tests have been applied by the 
courts, the Federal Circuit has rejected the but-for 
materiality test in favor of the materiality test codi- 
fied in 37 CFR § 1.56. — Also termed objective but-for 
test. (Cases: Patents €=97. C.J.S. Patents §§ 135~138, 
145, 178.) 


but-for test. Tort & criminal law. The doctrine that 
causation exists only when the result would not have 
occurred without the party’s conduct. — Also 
termed (in criminal law) had-not test. See but-for cause 
under cavse «). (Cases: Criminal Law €°26; Negli- 
gence 379, C.J.S. Criminal Law §§ 44~45, 1110.] 


butlerage. Hist. A duty on wine imported into Eng- 
land, payable to the royal butler. Cf. prisace. 


but see. See SED VIDE. 


but so insane as not to be responsible. See GuiLty 8UT 
MENTALLY ILL. 


buttals (bot-alz). Archaic. See aBuTTALS. 

butts and bounds. See METES AND BOUNDS. 

buy. See puRCHASE (D). 

buy-and-sell agreement. See buy-SEL1. AGREEMENT. 


buy-back clause. 1. Contracts. A provision that requires 
a manufacturer or franchiser to buy back inventory 
and equipment if the distributor or franchisee’s con- 


- tract is terminated prematurely. 2. Contracts. A clause 


allowing the seller of property the right or opportu- 
nity to repurchase the property under stated condi- 
tions. 8. Insurance. An insurance-policy clause that 
provides for the reinstatement of coverage that the 
insurer excludes or cancels if the insured meets 
certain conditions. @ For instance, buy-back clauses 
are often used to reinstate some of the coverage 
taken away under pollution-exclusion clauses. 


buy-down, n. Money paid by the buyer of a house to 
reduce the morigage-interest payments. 

buyer. One who makes a purchase. See PURCHASER. 
buyer in ary course of business. A person 
who — in good faith and without ‘knowledge that 
the sale violates a third party’s ownership rights or 
security interest in the ds — buys from a 
person regularly engaged in the business of sellin 
acon that kind. @ Pawnbrokers are exclud 
rom the definition. UCC § 1-201(b)(9). [Cases: 
Sales €=234. C.J.S. Sales §§ 232-233, 235.] 


= bylaw 


qualified institutional buyer. Securilies. An institu- 
tion with more than $100 million in invested as- 
sets. 


buyer’s market. See MARKE?. 

buying-in, n. ‘The purchase of property by the original 
owner or an interested party at an auction or fore- 
closure sale. — buy in, vd. 


buying on margin. See MARGIN TRANSACTION. 
buying syndicate. See syNDICATE. 
buy order. See ORDER (8). 


buyout, n. The purchase of all or a controlling per- 
centage of the assets or shares of a business. Cf. 
MERGER (8). — buy out, vb. 


leveraged buyout. The purchase of a publicly held 
corpuration's outstanding stock by its management 
or outside investors, financed mainly with funds 
borrowed from investment bankers or brokers and 
usu. secured by the corporation's assets. — Abbr. 
LBO. [Cases: Corporations 116. C.J.S. Corpora- 
tions §§ 233-240, 242.] 


management buyout. 1. A buyout of a corporation 
by its own directors and officers. 2. A leveraged 
buyout of a corporation by an outside entity in 
which the corporation’s management has a materi- 
al financial interest. — Abbr. MBO. See GoInc rei. 
VATE. 


buy-sell agreement. 1. An arrangement between own- 
ers of a business by which the surviving owners 
agree to purchase the interest of a withdrawing or 
deceased owner. Cf. CONTINUATION AGREEMENT. 2. Cor- 
ions. A share-transfer restriction that commits 
the sharehol?er to sell. and the corporation or other 
shareholders to buy, the shareholder's shares at a 
fixed price when a specified event occurs. (Cases: 
Corporations € 82, 116. CJ.S. Corporations 
§§ 180-181. 1935-195, 233-240, 242.] — Also termed 
buy-and-sell agreement. Cf. OPTION AGREEMENT. 


BW. abbr. wiv WANTED. 
BXA. abbr. suREAU OF EXPORT ADMINISTRATION. 


by-bidder. At an auction, a person employed by the 
seller to bid on property for the. sole purpose of 
stimulating bidding by potential ‘genuine buyers; 
sintt. (2). — Also termed  pulfer. (Cases: Auctions and 
a 7. C.J.S. Auctions and Auctioneers §§ 2, 


by-bidding. The illegal practice of employing a person 
to bid at an auction for the sole purpose of stimulat- 
ing bidding on the seller's property. — Also termed 
puffing. Cf. siwninc up; suit.inc (1). [Cases: Auctions 
and Auctioneers €7. C.J.S. Auctions and Auctioneers 
§§ 2, 8-17.) ‘ 


by-election. Sce ELECTION (3). 


by God and my country. Hist, A customary reply for a 
criminal defendant when asked at arraignment, 
“Culprit, how wilt thou be tried?” 


bylaw [fr. Danish bye, Old Norse byr, “town"] 1. Parlia- 
law. (usu. pl.) A rule or administrative provi- 

sion adopted by an organization for its internal 
vernance and its external dealings. @ Although the 
ylaws may be an organization's most authoritative 


bylaw man 


governing document, they are subordinate to a char- 
ter or articles of incorporation or association or to a 
constitution. The “constitution and bylaws” are 
sometimes a single document. See governing document 
under DOCUMENT; ARTICLES OF INCORPORATION. Cf con. 
s:rrction. (Cases: Condominium 7; Corporations 
54, 113, 116. C.j.S. Corporations §§ 111, 114, 116, 
120, 220-225, 233-240, 242; Estates § 202.) 2. oxni. 
NANCE. — Sometimes spelled by-law; byelaw. 

“By-law is now felt to be a und of the tion 

2 ergo ity mente 


law, but originally by was ‘town, village’ 

(tound in Derby, Whitby, etc.), and the ish genitive- 

ie presenied Ie Oe er en ee Otto 

J in, Growth and Structure of the English Language 
75 th ed. 1938). 


bylaw man. Hist. One of the chief men of a town, usu. 
appointed for some purpose under the town's cor- 
porate bylaws. . 


by operation of law. See OPERATION OF LAW. 
bypass trust. See Trust. 


214 


byrlaw (bir-lah), n. English & Scots law. Hist. 1. The 
local custom of a township or district for resolving 
disputes over boundaries, trespasses, and the use of 
common lands, as well as farming issues. 2. A partic- 
ular custom established by the common consent of 
landholders in a township or district. 3. The area 
over which a township or district court has jurisdic- 
tion, — Also spelled burlaw. 


byrlaw court. Hist. Scots law. A community assembly 
that judged minor disputes arising in the communi- 
ty. © The assembly members were called byrlawmen 
or birleynen. — Also spelled burlaw court. 


byrthynsak (bor-then-sak), . [Anglo-Saxon byrthen 
“burden” + sacu “lawsuit") Hist. The theft of a calf 
or ram that is che most a man can carry on his back. 


bystander. One who is present when an event takes 
place, but who does not become directly involved in 
it. . 


C 


c. abbr. 1. CIRCA. 2. COPYRIGHT. 
ca. abbr. CIRUA. 
CA. abbr. CERTIFICATION AUTHORITY. 


ca. ad re. abbr. See capias ad respondendum under cari- 
AS. 

cabal (ke-bal or ke-bahl). A small group of political 
schemers or conspirators. © The term is sometimes 
said to have originated as an acronym from a com- 
mittee of five ministers of Charles II, whose sur- 
names began with C, A, B, A, and L (Clifford, 
Arlington, Buckingham, Ashley, and Lauderdale). 
Though colorful, this etymology is false: the term 
came into English directly from the French cabale 
“inurigue,” which derives ultimately from Hebrew 
kab “received lore.” 


cabala (kab-o-la or ka-bahl-s). An esoteric or obscure 
doctrine. 
caballeria (kah-bah-ye-ree-ah). [Spanish] Spanish law. 
An allotment of land in regions formerly conquered 
by Spain, such as Mexico and che southwestern 
United States. @ Originally a Spanish feudal tenure 
held by a soldier, a caballeria eventua!ly came to refer 
to an area of land. It usu. measures 100 by 200 feet 
in the United States, and between 30 and 200 acres 
in Mexico and other former Spanish territories. 
cabinet. (often cap.) The advisory council to an execu- 
tive officer, esp. the President. @ The President's 
cabinet is a creation of custom and tradition, dating 
back to the term of George Washington. The U.S. 
Constitution alludes to a group of presidential advis- 
ers — the President “may require the Opinion, in 
writing, of che principal Officer in each of the execu- 
tive Departments, upon any Subject relating to the 
Duties of their respective Offices” (art. H, § 2, cl. 
1) — but the term cabinet is not specifically men- 
tioned. The cabinet today comprises the heads of the 
15 executive departments: the Secretary of State, the 
Secretary of the Treasury, the Secretary of Defense, 
the Attorney General, the Secretary of the Interior, 
the Secretary of Agriculture, the Secretary of Com- 
merce, the of Labor, the mea? of 
Health and Human Services, the Secretary of Hous- 
ing and Urban Development, the Secretary of 
is $k neat the Secretary of Energy, the Secre- 
tary of Education, the renshae f of Veterans Affairs, 
and the Secretary of Homeland Security. Other offi- 
cials, such as the U.S. ambassador to the United 
Nations and the director of the Office of Manage- 
ment and the stress have been accorded cabinet 
rank. (Cases: United States 35. C.J.S. United States 
§§ 23, 53, 56-57.) 
inner cabinet. The heads of the departments of 
State, Treasury, Defense, and Justice. © This 
group is so called because in most administrations 


it tends to be closer to the executive and more 
influential than the rest of the cabinet (the outer 


kitchen cabinet. An unofilicial and informal body of 
noncabinet advisers who often have more sway 
with the executive than the real cabinet does. © 
This term was first used derisively in reference to 
some of President Andrew Jackson's advisers, who, 
because of their reputation for unpolished man- 
hers, were supposedly not important enough to 
meet in the formal rooms of the White House. 


“The term [kitchen cabinef] began to lose #s sting after 
Jackson's | ase But because most Presidents do have 
circles of onal friends, the remains. re 
his ‘tennis cabinet.’ Jonathan Danteis re- 
ferred to Warren Harding's * y loover 
ners a play the ; tn vat ot now Yares tired 
nors can game. pga ‘8 
Smith, Ed Flynn mentions the ‘gol cabinet.’ William 


Safire, Safire's New Political Dictionary S89 (1993) 


Cable and Satellite Directive. See pirECTIVE ON THE 
COORDINATION OF CERTAIN RULES CONCERNING COPYRIGHT 
AND NEIGHBOURING RIGHTS APPLICABLE TO SATELLITE 
BROADCASTING AND CABLE RETRANSMISSION. 


cabotage (kab-o-tij). Int'l law. 1. The carrying on of 
trade along a country's coast; the transport of goods 
or passengers from one port or place to another in 
the same country. @ The privilege to carry on this 
trade is usu. limited to vessels flying the flag of that 
country. 2. The privilege of carrying traffic een 
two parts in the same country. 8. The right of a 
foreign airline to carry passengers and cargo be- 
tween airports in the same country. 


“Some writers maintain [that cabotage] should be lied 
to Maen is re coren one can deer: 


the same State.” Robert nal Loy Sao Aeaa 
clopedia of Public Intemational Law 519-20 (1892). si 
ca’canny strike. See STRIKE. 
cacicazgos (kah-see-kahz-gohs). Land held in entail by 
caciques (leaders of Indian villages) and their descen- 
dants in Spanish America. 
cadastre (ke-das-ter). A survey and valuation of real 
estate in a county or region compiled for tax pur- 
poses. — Also spelled cadaster. 
cadena (ka-day-na). (Spanish “chain”] Spanish law. A 
riod of imprisonment; formerly, confinement at 
ard labor while chained from waist to ankle.. 
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cadere 


cadena perpetua (ka-day-na por-pet-wa). Life im- 
prisonment. 


cadena temporal (ka-day-na tem-por-ahl). Impris- 
onment for a term less than life. 


cadere (kad-a-ree), vb. (Latin “to fail") Hist. 1. To end, 
cease, or fail. © This term usu. refers to the failure of 
a writ action. Cadit breve, for example, means “the 
writ fails.” 2. To be changed or turned into. © Cadit 
assisa in juratum means “the assize is changed into a 
jury.” 

cadit quaestio (kay-dit kwes-chee-oh). (Latin] Hist. The 
question falls to the ground; the dispute is over. 


caduca (ka-d[y]oo-ka), n. pi. (Latin “fallen things”) 1. 
Civil law. Heritable property; property descending to 
an heir. 2. Roman law. Property forfeited for crime. 
See Lapse. 3. Roman law. Property that either was 
without an heir or could not be taken by the testa- 
mentary heir or legatee. © In many cases, the prop- 
erty would escheat to the state. See ESCHEAT. 


caducary (ka-d[yloo-ke-ree), adj. (Of a bequest or 
estate) subject to, relating to, or by way of escheat, 
lapse, or forfeiture of propery <the statute was 
intended to waive the rights of the caducaiy heirs>. 

caduce (ka-d[y]oos), vb. To take by escheat or lapse 
<the government caduced the unclaimed mineral 
royalties>. 

caducity (ka-d[y]oo-sa-tee), n. The lapse of a testa- 
mentary gift <the testator failed to provide a contin- 
gency for the caducity of the legacy>. 


caeteris paribus. See CETERIS PARIBUS. 
caeteris tacentibus. See CETERIS TACENTIBUS. 
caeterorum administration. See ADMINISTRATION. 


c.a.f. Cost, assurance, and freight. © This term is 
synonymous with C.I.F. (Cases: Sales €=201(4). 
C.J.S. Sales §§ 224-227.) . 


“[Ijn re contract the term ‘CAF. does not mean 


but has exactly the same as 
term ‘C.LF,,’ tb Lrati the French lent of that 
term. The ‘A’ does not for ‘and" but for ‘assurance,’ 
which means .”" Willam D. Hawktand, Uniform 
Commercial Code Serlas § 2-320 (1984). 7 


CAFC. abbr. UNrreD STATES COURT OF APPEALS FOR THE - 


FEDERAL CIRCUIT. 


cafeteria plan. An employee fringe-benefit plan allow- 
ing a choice of basic benefits up to a certain dollar 
amount. [Cases: Pensions €°28. C.J.S. Pensions and 
Retirement Plans and Benefits §§ 11-15.) 


cahoots (ke-hoots). Slang. Partnership, esp. in an ille- 
I} act; collusion <the lawyer was in cahoots with 
er client>. 


Cairns’s Act (kairn-zsz). Hist. An 1858 statute that 
expanded the relief available in England's chancery 
courts to include monetary damages in addition to 
injunctive relief. @ Cairns’s Act was superseded by 
the Judicature Acts of 1873-1875. — Also spelled 
Cairns’ Act. Cf. juDICATURE ACTS. 


Calandra rule (ke-lan-dra). The doctrine that a grand- 
jury witness may be compelled to answer questions 
ut certain items, even though the items were 
obtained by the police illegally. United States v. Calan- 
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dra, 414 U.S. 338, 94 S.Ct. 613 (1974). [Cases: Grand 
jury ©36.] 


calculated ambiguity. See ampicuity. 
Caldwell error. See ExROR (2). 


calefagium (kal-i-fay-jee-am), n. Hist. A feudal right to 
take wood from the King's forest or the lord's estate. 


calendar, n. 1. A systematized ordering of time into 
years, months, weeks, and days; esp., the Gregorian 
calendar established by Pope Gregory XIII in 1582 
and adopted in Great Britain in 1752. @ The Grego- 
rian calendar is used throughout the Western world. 
[Cases: Time 1. C.J.S. Time § 2.} 


Gregorian calendar. See New STYLE. 
Julian calendar. See OLD STYLE. 


2. A court's list of civil or criminal cases. [Cases: 
Criminal Law €632(2); Trial €=9. C.J.S. Criminal 
Law § 1144; Trial § 60.) . 


court calendar. See COURT CALENDAR. 


short-cause calendar. A trial calendar on which a 
short-cause trial may be scheduled for the 10th 
day after the opposing party is given notice. @ The 
request for scheduling must include an affidavit 
that the trial will take no longer than a certain 
specified period (e.g., an hour). 


special calendar. A calendar marked with court 
cases that have been specially set for hearing or 
trial. See special selling under settinc. [Cases: Trial 
138. C.J.S. Trial §§ 77, 81-90.} 


trial calendar. See vocKET (2). 


3. A list of bills reported out of a legislative commit- 
tee for consideration by the entire legislature. 4. 
Parliamentary law. acenpa. — Also termed calendar of 
business. 


action calendar. The list of business awaiting a 
deliberative assembly's vote. — Also termed action 
la. 


consent calendar. A list of business awaiting a de- 
liberative assembly's vote that is not expected to be 
substantially opposed and is therefore scheduled 
for a vote without debate, or for automatic adop- 
tion unless a member objects. — Also termed 
consent ; unanimous-consent agenda, unanimous- 
consent calendar. 
“An assembly with a large number of routine or noncontro- 
verelal matters on its agenda may find it not only convenient 
but to ema Pope tatters under unanimous 
consent procedure. qg member an opport 
ty to object. At the same lime, ft gives the presiding officer 
an opportunity to dispose of a great deal of the agenda 
confronting the assembly quickly and elistarekd J Lipsce 


bly, though ber lias he ort yee dM 

f every mem () (oXe) .° Floy , 

Riddick & Miriam H. Butcher, Ridalax’s Rules of Procadis 
56 (1985). 

debate calendar. The list of business that is await- 

ing a deliberative assembly's vote and that is not 

on the consent calendar. — Also termed debate 


 ceweee eens ee mie 


eS en 
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calendar. The list of business coming before 
a deliberative assembly for information only rather 
than for its vote. @ An item on the report calendar 
may be the subject of a vote in the future. — Also 
termed report agenda, 
special-order calendar. The list of business sched- 
uled as special orders. — Also termed special-order 
agenda. See special order under ORDER (4). 


unanimous-consent calendar. See consent calendar. 


calendar, vb. 1. To place an important event on a 
calendar, esp. so that the event will be remembered. 
2. To place a case on a calendar. 

calendar call. A court session in which the judge calls 
each case awaiting trial, determines its status, and 
assigns a trial date. 


calendar day. See vay. 
calendar month. See MONTH (1). 
calendar motion. See MOTION (). 


calendar of prisoners. Hist. A list kept by the sheriffs 
containing the names of all the prisoners in custody 
alongside notes about each prisoner's present and 
past convictions. 


calendar year. See YEAR (). 


calends (kal-andz). Roman law. In the ancient Roman 
calendar, the first day of the month. — Also spelled 
halends. Cf. wes; NONES. 
call, x. 1. A request, demand, or command, esp. to 
come or assemble; an invitation or summons. 
call for the orders of the day. Parliamentary law. A 
demand that the meeting proceed according to its 
order of business. — Also termed call for the reguiar 
a) . 


eat ot reason See ea fo eae of 


call of a meeting. Parliamentary law. Formal written 


notice of a meeting's time and place, sometimes - 
stating its business, sent to each member in ad- ‘|’ 


vance, 


call of the house. A legislative body's order compel- 
ling each absent member's attendance, usu. in- 
structing that the sergeant-at-arms arrest and pres- 
ent each absentee. 
“in legislative bodies or other assemblies that have fegal! 
power atiendance of thelr 


voluntary socisties." Henry M. Robert, Robert's Rules of 
Order Newly Revised § 40, at 339 (10th ed. 2000). 


call of the roll. See roll call. 


call to order. Parliamentary law. 1. The chair's dec- 
laration that a deliberative assembly has properly 
convened and is ready for business. — Also 
termed convocation. 2. The chair's request that a 
member follow the applicable rules or observe 
appropriate decorum. See DECORUM. 


quorum call, A roll call to determine whether a 
quorum is present. See QuoRUM. 


call-protectlon clause 


roll call. Parliamentary law. A calling of the roll to 
take attendance or a vote. See roll-call vote under 
vore (4). — Also termed call of the roll. 


2. A demand for payment of money. 


margin call. A securities broker's demand that a 
customer put up money or stock as collateral when 
the broker finances a purchase of securities. © A 
margin call usu. occurs when the market prices of 
the securities are falling. — termed mainte- 
nance call. (Cases: Brokers €>24(2). C.J.S. Brokers 
8§ 71-72.) 


8. See call option under ornon. 4. A demand for the 
presentation of a security (esp. a bond) for redemp- 
tion before the maturity date. (Cases: Corporations 
473. C.J.S. Corporations § 670.}-5. A landmark 
designating a property boundary. © The landmarks 
are chosen by the surveyor and recorded in his field 
notes or in the accompanying deed. See steTEs AND 
BOUNDS. 


call, vb. 1. To summon, 2. To demand payment of 
money. 3. To redeem (a bond) before maturity. 


callable, adj. (Of a security) redeemable by the issuing 
corporation before maturity. See RepEMrrion. (Cases: 
Corporations @=68. C.J.S. Corporations §§ 177, 
180-183.) 


callable bond. See redeemable bond under BOND (3). 
callable preferred stock. See stock. 


callable security. See redeemable security under securt- 
Ty. 

called meeting. See special meeting under MEETING. 

call equivalent position. Securities. A security position 
that increases in value as the value of the underlying 
equity increases. @ It includes a long convertible 
security, a long call option, and a short put option. 
SEC Rule 16a-1(b) (17 CFR § 240.16a-1(b)). (Cases: 
Securities Regulation €5.25(3). C.J.S. Securities Reg- 
ulation §§ 28-29.] : 


., call for the orders of the day. See CALL (n. 


call for the regular order. See call for the orders of the 
day under CALL (1). 


calling to the bar. See CALL TO THE BAR. 
call loan, See LOAN. 

call of a meeting. See CALL. 

call of the house. See cALL (1). 

call of the roll. See roll call under cate «. 
call option. See orrion. 

call patent. See PATENT (2). 


call premium. The percentage amount of a bond’s 
face value that a company pays, along with the face 
value, to redeem a callable bond; the difference 
between a bond's call price and its par value. 


call price. See price. 


call-protection clause. A clause in a bond issue or a 
callable-preferred-stock issue prohibiting the issuer 
from recalling the security during a specified period. 
(Cases: Corporations 68, 473. C.].S. Corporations 
§§ 177, 180-183, 670.) 


call the question 


call the question. Parliamentary law. 1. (Of a member) 
to move to close debate. 2. (Of a deliberative assein- 
bly) to adopt a motion to close debate. See cLose pe. 
BATE. 


call to order. See CALL (). 


call to the bar, n. The admission of a person to 
ractice law. © This common phrase is a loan trans- 
adort of the Latin ad barram evocatus (‘‘called to the 
bar"). See aD BARRAM EVOCATuS, — Also termed calling 
to the bar. [Cases: Attorney and Client 7. C,J.S. 
Atlorney and Client §§ 19-22.) 


call up, vb. Parliamentary law. To bring before a deli- 
berative assembly business that is ready for consider- 
ation <call up the motion to reconsider>. 


calumnia (ko-lam-nee-o), n. pl. (Latin “vexatious pro- 
ceedings"] Roman law. Vexatiously instituted civil 
proceedings or knowingly false criminal charges 
made against someone. @ The victim had civil or 
criminal remedies depending on the circumstances. 


calumniae judicium (ko-lam-nee-ee joo-dish-ee-am). 
{Latin “action for vexation"] Roman law. A counter- 
suit that a defendant who was maliciously sued could 
bring after winning a judgment in the principal 
action. 

calumniae jusjurandum (ke-lom-nee-ce _jas-ja-ran- 
dam). [Law Latin “oath of calumny] Roman law. An 
oath given by a litigant that he is not suing or 
defending vexatiously. 


calumniate (ke-lam-nee-ayt), vb. To slander or make 
false charges against. — calumniator, n. 


calumny (kal-am-nee), n. Archaic. 1. The act of mali- 
ciously misrepresenting someone's words or actions 
in a way that is calculated to injure that person's 
reputation. 2. A false charge or imputation. — ca- 
lumnious (ke-lom-nee-as), adj. — calumniator (ke- 
lom-nee-ay-tar), n. 


Calvin’s case. The decision establishing that persons 
born in Scotland after the 1608 accession of James I 
to the English throne were deemed natural-born 
subjects of the King of Ragland and could inherit 
English land. Calvin v. Smi 
559 (1608). 


Calvo clause (knhi-voh). A contractual clause by which 
an alien waives the right to invoke diplomatic immu- 
nity. ® Such a clause typically appears in a contract 
between a national government and an alien. 


Calvo doctrine. Int'l law. The rule that resident aliens 
- have the same rights to protection as citizens, but no 
more. @ This doctrine, which sought to establish a 
minimum international standard for the treatment 
of aliens, was developed by the Argentinian jurist 
Carlos Calvo in ne eae Le aoe eee i t théo- 

ique el pratique (5 ‘ ). The doctrine was 
mend to prevent aliens from abusing their right 
of diplomatic protection. It was rejected by many 
states on the ground that the doctrine sought to 
deprive states of their right to protect their citizens 
in countries when the rights of the general pope 
tion fell below the minimum international standards. 


cambiale jus (kam-bee-ay-lee jos). [Latin “law of ex- 
change"] The law of commercial exchange. 


, 7 Eng. Rep. 1, 2 S.T. 
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cambiator (kam-bee-ay-tar). Hist. An exchanger, usu. 
of money (cambiatores monetae). 


cambist (kam-bist). [fr. Latin cambiare “to exchange") 
A broker who trades promissory notes or bills of 
exchange. — Also termed cambiator. 


cambium (kam-bee-am). [Law Latin “exchange”] Hist. 
1, An exchange of money, debt, or land. 


cambium locale. A contract of exchange in which a 
N agrees to pay a sum of money at one 

location in consideration of money received at 

another location. — Also termed cambiurm mercan- 

tile; cambium trajectitium. 

cambium reale. An exchange of land. — Also 

termed cambium manuale. 


2. A mercantile contract in which the parties agree 
to exchange money for money; a bill of ex- 
change. — Also termed escambium. 3. Eccles. law. Aus 
exchange of money that potentially allows one party 
to profit. @ Historically, most forms of cambium 
were forbidden under laws against usury but were 
gradually allowed as a fair recompense for trouble 
and risk. Cf. (in sense 3) usury. 

camera (kam-a-ra). (Latin) Chamber; rvom. See Ix 
CAMERA. 

camera regis (kam-a-ra ree-jis). [Latin “chambers of 
the king] Hist. A locale that the king takes a particu- 
lar interest in, usu. expressed as a 1uyal privilege 
benefiting a city. 

camerarius (kam-o-rair-ec-as). [fr. Latin camera “cham- 
ber"] Hist. 1. A chamberlain or other weasurer in 
charge of public money. 2. aanirr. 


Camera Scaccarii. See EXCHEQUER CHAMBER. 


Camera Stellata (kam-a-ra sta-lay-ta). [Law Latin] See 
STAR CHAMBER, COURT OF. 


campers. Hist. The share of a lawsuit’s proceeds pay- 
able to a champertor. See cHamrerty. [Cases: Cham- 
perty and Maintenance 1. C.J.S. Champerty and 
Maintenance, Barratry and Related Matters §§ 2-3, 5-6, 
12, 14.] 

campipartia. See CHAMPERTY. 

campiparticeps. See CHAMPERTOR. 

campipartitio (kam-pa-pahr-tish-ee-oh). [Law Latin) 

can, vb. 1. To be able to do something <you can lift 
500 pounds>. 2. To have permission (as often inter- 
preted by courts); say <no appeal can be filed until 
the filing fee is paid>. 

cancel, vb. 1. To destroy a written instrument by 
defacing or obliterating 1t <she canceled her will by 
marking through it>. 2. To terminate a promise, 


obligation, or right <the parties canceled the con- 
tract>. (Cases: Contracts €°251.] 


canceled check. See check. 
cancellaria (kan-se-lair-ee-o). [Law Latin] See cHan- 
CERY (1). — Also termed cuna cancellaria. 


cancellarius (kan-so-lair-ee-as). [Law Latin] 1. A chan- 
cellor, scrivener, or notary. 2. See LORD CHANCELLOR. 


oe mete oe tome te eee 
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: cancellation, n. 1. The act of defacing or obliterating a 

E writing (as by marking lines across 1) with the inten- 
tion ot rendering it void. 2. An annulment or termi- 
nation of a promise or an obligation. (Cases: Cancel- 
lation of Instruments 1; Contracts €=249. C.J.S. 
Cancellation of Instruments; Rescission §§ 2-7; Contracts 
§§ 422, 424, 427-428, 456, 465-466, 484.) 


flat cancellation. The cancellation of an insurance 
policy without any charge to the insured. [Cases: 
nsurance 1933.) 


3. An equitable remedy by which courts call in and 
annul outstanding void or rescinded instruments 
because they may either spawn vexatious litigation 
or cloud someone’s title to property. (Cases: Cancel- 
lation of Instruments 1. C.J.S. Cancellation of In- 
struments; Rescission §§ 2~7.] 4. Trademarks. The re- 
moval of a trademark from the Principal Register. @ 
A trademark already on the Principal Register can 
be challenged by a person who claims to be dam- 
aged by the placement. For five years after a mark 
is allowed, it can be canceled for any reason that 
would have blocked allowance of the passat 
After that time, if the owner files a declaration 
under § 15, the grounds for cancellation are more 
restricted. See INCONTESTABILITY sTaTuS. Cf. oPPost- 
tion. (Cases: Trade Regulation $281. C.J.S. Trade- 
Marks, Trade-Names, and Unfair Competition §§ 150, 
188, 191-192.) — cancel, vb. — cancelable, adj. 


cancellation clause. A contractual provision allowing 
one or both parties to annul their obligations under 
certain conditions. — Also termed termination clause. 
[Cases: Contracts ©9217, 250. CJ.S. Contracts 
§§ 436-443, 446, 448-449, 462, 500-501.] 


cancellatura. Hist. See CANCELLATION. Ei 
cancelled check. See CHECK. 


cancelli (kan-sel-i). [Latin “lattice, grille") Archaic. 1. 
Lines drawn on a writing, esp. a will, indicating its 
revocation. See CANCELLATION (). 2. Hist. The rails or 
latticework enclosing the bar of a court. 

C & F. abbr. cost ano rreicuT. — Also spelled CandF. 

candidate, n. (fr. Latin candidatus, “clothed in white"; 
fr. idus, “white.” from the white toga worn by a 
candidate for public office in ancient Rome as a 
symbol of clean government] An individual seeking 
nomination, election, or appointment to an office, 
membership, award, or like title or status. @ A candi- 
date for election becomes a “nominee” after being 
formally nominated. Cf. nominee «). 


Candlemas. See quarter day under vay. 


canfara (kan-fe-ra). [Law Latin] Hist. A trial by hot 
iron, formerly used in England. See ordeal by fire 
under ORDEAL. 


canon (kan-an), n. 1. A rule or principle, esp. one 
accepted as fundamental. 


canon of construction. A rule used in construing 
legal instruments, esp. contracts and statutes. @ 
Although a few states have codified the canons of 
construction — examples of which are contra prof- 
erentem and ejusdem generis — most jurisdictions 
treat the canons as mere customs not having the 
force of law. — Often shortened to canon. — Also 
termed rule of construction; rule of interpretation. 


canon law 


(Cases: Contracts @7143; Statutes €-174. C.J].S. 
Contracts § 302; Statutes § 306.) 
ca we ™e crlicism ott the canons (of construction}, made 
u fessor Liewe many years le or 
every canon one might bring boar'on a pokt there le an 
equal and ita canon. This fs an exe ; 
what Is true is that there Is a canon to su every 
pessiblo result." Richard A. Posner, The val Courts: 
Crisis and Reform 276 (1985). . 
canon of descent. (usu. pl.) A common-law rule 
governing intestate succession. @ In England, can- 
ons of descent tended to concentrate landholdings 
in the hands of a few people, an approach general- 
ly rejected in the United States. — Also termed 
canon of inheritance. (Cases: Descent and Distribu- 
tion 1-19. C.J.S. Conflict of Laws §§ 71, 84; 
Descent and Distribution §§ 1-22; Right of Privacy 
and Publicity § 42.) 
“Tha common-law canons of descent tended to prevent the 
diffusion of landed pro , and to promote its accumula- 
tion in the hands of a oe. Te Ce see fon ie 


al 

English commen faw of descents, in its essential features, 

has been rejected; each State has established a law for 

itself." Willam CG. Anderson, A Dictionary of Law 349 (1889). 
2. (usu. cap.) A maxim stating in general terms the 
standards of professional conduct expected of law- 
yers, © The Model Code of Judicial Conduct (1990) 
contains five canons and hurdreds of specific rules. 
(Cases: Attorney and Client €°32(2). CJ.S siderne, 
and Client § 44.}] 3. A rule of ecclesiastical law. 4. A 
corpus of writings. 5. A clergy member on the staff 
of a cathedral. 


honorary canon. A canon who serves without pay 
or other benefits. 


6. A fixed regular payment or tribute made as a 
contribution payable to the church. 


canon emphyteuticus (kan-on em-fi-t[y]oo-ti-kes). [Latin 


fr. Greek] Roman law. The annual payment that an 
emphyleula made under a contract of emphyteusis. See 
EMPHYTEUSIS; EMPHYTEUTA. 


canonical (ka-non-a-kal), adj. 1. (Of a rule or decree) 


prescribed by, in conformity with, or relating to 
canon law. 2. Orthodox; conforming to accepted 
rules or conventions. 


canonical disability. See pisABILITY @). 

canonical impediment. See impeDIMENT. 

canonical law. See CANON LAW. 

canonical purgation. See PURGATION. 

canonist (kan-an-ist), n. An expert in canon law; esp., 


a canon lawyer or professor of ecclesiastical law. 


- canon law. 1. A body of western ecclesiastical law that 


was compiled from the 12th to 14th centuries. @ It 
has grown steadily since that time, and is now codi- 
fied in the Codex Juris Canonici of 1983, replacing 
that of 1918. — Also termed corpus juris canonict: 
papal law; jus canonicum. 2. A body of law developed 
within a particular religious tradition. — Also 
termed church law; canonical law. Cf. ECCLESIASTICAI. 
Law, [Cases: Religious Societies €5. C.J.S. Religious 
Societies § 6.} 

cae Wiener: Cor at eeone Ot ie Conor ae to ie ee 


ment of English law were as great as, and the di 
contributions far Greater than, these made by the ch law. 


canon of construction 


ee Oe eee aa a) eee 

secular law of Teooue, dung the enty Middio 

Ages, most of the judges or the roya! courts were ecciesias- 
the chief doctrines 


The airect Influence of the canon law In tand resutted 
from tts being the law which was administ In the courts 
of the Church." W.J.V. Windeyer, Lectures on Legal! History 
41 (2d ed. 1949). 


“Canon law has its roots In theology. But, so far as England 
is concemed, it may be defined as so much af the law of 
as 


Engiand as Is concemed with the regulation of the affairs of 
the Church of England.” E. Garth Moore & Timothy Briden, 
Moore's to English Canon Law 9 (2d ed. 1985). 


canon of construction. See CANON (1). 
canon of descent, See CANON (1). 


canon of inheritance. See canon of descent under CANON 
«. : 


cant (kant). Civil law. A method of dividing commonly 
held property by awarding it to the highest-bidding 
owner on condition that the successful bidder must 
buy out each coowner's interest. — Also termed 
licitation. 


cantred (kan-tred). [fr. Welsh cant “hundred” + tref 
village”) See nunDRED. 


canum ep ibaa (Law Latin) Hist. A duty or tribute 
payable from a tenant to a lord, usu. consisting of 
produce from the land. ; 


canvass, vb. 1. To examine in detail; scrutinize <that 
issue has ':een repeatedly can by our state's 
courts>. 2. To fortaally count ballots and report the 
returns <canvass the votes>. 
“When all the ballots have been collected, including those 


of the presiding officer, the secretary, and the tellers, the 
are canvassed by the arg the ballots 


nominees, ” ie ‘ eponee 

the total ie 10 ihe rescue oticer io Rolph alg 

ment of the results.” Ray E. Keesey, Modem Parliamentary 
Procedure 113 (1994). 

$. To selicit political support from voters or a voting 

district; to take stock of public opinion <the candi- 

date is actively canvassing the Western states>. — 

canvass, n. 

cap, n. An upper limit, such as a statutory limit on the 

recovery in a tort action or on the interest a bank 
can charge. — cap, vb. 


capacitate (ke-pas-o-tayt), vb. To qualify; to make le- 
gally competent. — capacitation (ke-pas-o-tay-shon), 
n. 


capacity. 1. The role in which one performs an act 
<in her corporate capacity>. 


proprietary capacity. The capacity of a city or town 
when it engages in a business-like venture rather 
than a governmental function. See rroprieTary 
FUNCTION. [Cases: Municipal Corporations €57. 
C.j.S. Municipal tions §§ 104, 106, 108, 
110-115, 117-118, 122, 137-138, 143, 145-146.] 


representative capacity. The position of one stand- 
ing or acting for another, esp. through delegated 
authority <an agent acting in a representative 
capacity for the principal>. (Cases: Principal and 
Agent G1. C.J.S. Agency §§ 2, 4-6, 23, 25-27, 33, 
38-40, 58; Architects § 21.] 
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2. The power to create or enter into a legal relation 
under the same circumstances in which a normal 
person would have the power to create or enter into 
such a relation; specif., the satisfaction of a legal 
qualification, such as legal age or soundness of 
mind, that determines one’s ability to sue or be 
sued, to enter into a binding contract, and the like 
<she had full capacity to bind the corporation with 
her signature>. © Unless necessary to show the 
court's jurisdiction, a plaintiff's pleadings need not 
assert the legal capacity of any party. A party wish- 
ing to raise the issue of capacity must do so by 
specific negative pleading. Fed. R. Civ. P. 9(a). — 
Also termed (specif.) capacity lo sue; power over oneself. 
See stanoinc. Cf. Lack oF capacity. [Cases: Contracts 
@11; Federal Civil Procedure @111; Infants 70. 
CJ.S. Contracts § 32; Infants §§ 215, 226.) 3. The 
mental ability to understand the nature and effect 


of one’s acts <his acute pain reduced his capacity to 


understand the hospital s admission form>. — Also 
termed mental capacity; sane memory. See COMPETENCY. 


criminal capacity. The menta: ability that a person 

must possess to be held accountable for a crime; 

the ability to understand right from wrong. See 1N- 

SANITY; INFANCY. [Cases: Criminal Law ¢€=46; 

feces S15. C..S. Criminal Law §§ 96-98, 
3 | 


diminished capacity. An impsired mental condi- 
tion — short of een — that -is caused by 
intoxication, trauma, or disease and that prevents 
a person from having the mental state necessary to 
be held responsible for a crime. © In some jurisdic- 
tions, a defendant's diminished capacity can be 
used to determine the degree of the offense or the 
severity of the punishment. — Also termed dimin- 
ished responsibility. Cf. insanrry. [Cases: Criminal 
Law €=46; Homicide 816. C.J.S. Criminal Law 
§§ 96-98, 113.] 


disposing capacity. See testamentary capacity. 

testamentary capacity. The mental ability that a 
person must have to prepare a valid will. © This 
capacity is often described as the ability to recog- 
nize the natural objects of one's bounty, the nature 
and extent of one’s estate, and the fact that one is 
making a plan to dispose of the estate after death. 
Traditionally, the phrase “of legal age and sound 
sell iba to the cecal aren: a Boor 
termed disposing capacity; dispasin ; SoU ind. 
See age of capaci cnder pel (Cases: Wills 
21-55. C.J.S. Indians § 117; Wills §§ 2, 4-40.) 


4. The ability or power to do or experience some-~* 


thing. 
decreased capacity. A diminution in a person's 
physical ability because of an illness, injury, or 
impairment. 

capacity defense. See DEFENSE (1). 


capacity to sue. See Capacrry (2). 
capax doli (kay-paks doh-lt). See po1.i carax. 


capax negotii (kay-paks ni-goh-shee-1), adj. (Latin “ca- 

eee of entering into a transaction") (Of a person) 

aving capacity to enter into a contract; capable of 
transacting business. 


ANAM 
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cape (kay-pee). Hist. [Latin “take"] A writ filed to 
recover possession of land. 
cape magnum (kay-pee mag-nem). {Latin “grand” 
cape] A writ granting possession of land before a 
tenant's appearance in the action. — Also termed 
magnum cape; grand cape. 
ca arvum “pee pahr-vam). (Latin “little” 
eek writ for the recovery of land issuing after 
the appearance of the tenant in the action. — Also 
termed petit cape. 
“Cape ts a writ judictall touchi of land ort ts, 
60 teamed pi ter writs be) of that word in lisetio, which 


sum 
over to the d parvum) summoneth 
the tenent to aunswer to the default one oe Gun cones" 


called or In French ish 
parame fie tate preter (1807), sai 
capias (kay-pee-es or kap-ce-os). [Latin “that you 
take”) Any of various types of writs that require an 
officer to take a named defendant into custody. @ A 
capias is often issued when a en fails to 
appear or when an obligor has failed to pay child 
suppurt. — Also termed wit of capias; body execution. 
(Cases: Process €=9.] 
capias ad audiendum judicium (ad aw-dee-en-dam 
joo-dish-ee-om). (Latin “that you take to hear the 
judgment”) In a misdemeanor case, a writ issued 
to bring the defendant to hear the judgment to be 
imposed after having failed to appear. 
capias ad computandum (ad kom-pyoo-tan-dem). 
{Latin “that you take for computation”) Hist. A 
writ issued when a debtor has failed to appear and 
make account after losing in an action of account 
render. See ACCOUNTING (3). 


capias ad faciendum. Hist. A writ used to enforce a 
creditor's jecgment against a debtor by authoriz- 
ing the debtor's arrest and imprisonment. _, 
capias ad jum (ad ree-spon-den-dem). 

Latin “that you take to answer”] A writ command- 
ing the sheriff to take the defendant into custody 
to ensure that the defendant will appear in 
court. — Abbr. ca. resp.; ca. re.; ca. ad re. 


capias ad satisfaciendum (ad sat-is-fay-shee-en- 
dam). [Latin “that you take to satisfy") Hist. A 
postjudgment writ cominanding the sheriff to im- 
rison the defendant until the judgment is satis- 
ied. — Abbr. ca. sa. [Cases: Execution ¢>421. 
C.J.S. Executions § 24.] 
capias extendi facias (ek-sten-di fay-shee-as). [Lat- 
in “take for extending"] Hist. A writ of execution 
issued against one who is indebted to the Crown, 
commanding the sheriff to arrest the debtor. 
capias in withernam (in with-ar-nahm). [Law Latin 
“taking again") A writ authorizing the sheriff to 
seize the goods or cattle of a wrongful distrain- 
or. — Also termed writ of withernam. See wirHer- 
NAM. - 
ca (proh fi-nee), [Latin “that you take 
Paced iw are for the arrest of a peteon who 


ca; 


capital 


had not paid an imposed fine. — Also termed 

capiatur pro fine. (Cases: Fines €9,.] 

eapias utlagatum (at-le-gay-tem). [Latin “you take 

the outlaw") A writ commanding the arrest of an 

oudawed person. [Cases: Criminal Law €>1000.) 
securitatem pro duplicatione feudifirmae 

p-ee-en-doh si-kyuur-o-tay-tam proh d{yJoo-pli- 

‘b 


kay-shee-oh-nee fyoo-di-for-mee). [Law Latin 
taking caution for the payment of a double of the 
feu-duty"] Hist. In a precept for entry of an heir, a 
clause that cautions against taking a double feu 
payment when the investiture did not expressly pro- 
vi 


ide for it. 


capita. See PER CAPITA. 


capital, adj. 1. Of or relating to economic or financial - 
capital <capital market>. 2. Punishable by execu- 
tion; involving the death penalty <a capital of- 
fense>. (Cases: Sentencing and Punishment 1610. 
C.J.S. Criminal Law §§ 1529-1530, 1606-1607.] 


capital, n. 1. Money or assets invested, or available for 
investment, in a business. 2, The total assets of a 


business, esp. those that hel 
The total amount or value of a co! 
corporate cquity. See capital 
Cases: 


[Cases: 
§ 130.] 


generate profits. 3. 
oration’s stock; 
under stock. 
Corporations 61. CJS. tons 


actual capital. Funds generated by the sale of 
stock. See capital stock (1) under stock. 


authorized capital. See nominal capital. 


circulating capital. See floating capital. 
debt capital. Funds raised by issuing bonds. 


equity capital. Funds provided by a company’s 
owners in exchange for evidence of ownership, 
such as stock. [Cases: Corporations €60. C.J.S. 
Corporations §§ 122-125.) 

fixed capital. 1. The amount of money invested in 
fixed assets, such as land and machinery. 2. Fixed 
assets. ” 


floating capital..1. Funds not allocated to a partic- 
ular class of the corporation's capital sack. 2. 
Funds not presently invested or committed; esp., 
money retained for the purpose of meeting cur- 
bk expenditures. — Also termed circulating capi- 


impaired capital. Corporate funds consisting of 
assets that are less than the sum of the corpora- 
tion’s legal capital and its liabilities. 
legal capital. An amount equal to the aggregate 
“par” or stated value of all outstanding shares of a 
corporation, or, in the case of stock without par 
value, an amount set by the board of directors. @ A 
minority of states require this amount to remain in 
the corporation to protect creditors. — Also 
termed stated capital. [Cases: Corporations ¢>60. 
C.J.S. Corporations §§ 122-125.] 
capital. Money that is invested with the 
intent of making a profit. 
nominal capital. The minimum value of the shares 
that a company is authorized by its association 


capital account 


aaa to issue. — Also termed authorized capi- 
tal. 


paid-in capital. The money paid for the capital 
stock of a corporation. [Cases: Corporations €>16, 
60. C.j.S. Corporations §§ 41-43, 122-125.) 


proprietary capital. Money that represents the ini- 
tial investment in a sole proprietorship. 


risk capital. 1. Money or property invested in a 
business venture, esp. one in which the investor 
has no managerial control. 2. See venture capital. 


stated capital. 1. See legal capital. 2. The total 
equity of a corporation as it appears on the bal- 
ance sheet. 


subscribed capital. The: total value of stock for 
which there are subscriptions (contracts of pur- 
chase) 


venture capital. Funds invested in a new enterprise 
that has igh risk and the potential for 2 high 
return. — termed risk capital. See seep MONEY. 


working capital. Current assets (such as cash, in- 
ventory, and accounts receivable) less current lia- 
bilities. @ Working capital measures liquidity and 
the ability to discharge short-term obligations. 
(Cases: Corporations €°152. C.J.S. Corporations 
§§ 295-299.] 


capital account. See ACCOUNT. 
capital asset. See ASSET. © 


capital contribution. 1. Cash, property, or services 
contributed by partners to a partnership. [Cases: 
Partnership €°72, 355. C.J.S. Partuership §§ 80, 
409.] 2. Funds made available by a shareholder, usu. 
without an increase in stock holdings. (Cases: Corpo- 
rations 60. C.J.S. Corporations §§ 122-125.} 


capital crime. See capital offense under OFFENSE (1). 


capitale (kap-i-tay-lee). [Latin “a thing”) Hist. 1. Mova- 
ble property, esp. animals (such as 100 head of 
cattle). @ Over time, chattel became the more com- 
mon term. 2. A stolen thing, or its equivalent value. 
Pl. capitalia. 


capital expenditure. An outlay of funds to acquire or 
improve a fixed asset. — Also termed capital mprove- 
ment; capital outlay. 

capital expense. See EXPENSE. 


capital flight. The sending of large amounts of invest- 
ment money out of a country, usu. as a result of 
panic caused by political turmoil or a severe reces- 
sion, 


capital gain. The profit realized when a capital asset is 
sold or exchanged. — Also termed capital gains. Cf. 
ordinary gain under GAIN (3); capital loss under Loss. 
[Cases: Internal Revenue @°3230.1-3234. C.J.S. in- 
ternal Revenue §§ 128-129, 182, 490-491.] 
“Throughout most of the it Mere taxation in the 
U.S., a distinction has been between the rate of 
pai" (or captal toss), optal gain” relere t the. Income 
(or et in’ come 
fon Certain Carcecions gome assets, called capital 
assets, or from other transactions that Congress has said 
should be taxed as capital gain.... Thi on 
form of capital gain or loss transaction Is a sale of an asset 
such as a share of stock or a parcel of land, for cash.” John 
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K venti Federal income Taxation of indNiduals In a 
Nutshell 420 (Sth ed. 1995). . 

pe capital gain. The profit realized from 
selling or exchanging a capt asset held for more 
than a specified period, usu. one year. (Cases: 
Internal Revenue ¢-3260. C.J.S. Internal Revenue 


§ 127.) 


short-term capital gain. The profit realized from 
selling or exchanging a capital asset held for less 
than a specified period, usu. one year. @ It is 
treated as ordinary income under current federal 
tax law. (Cases: Internal Revenue €°3260. C.J.S. 
Internal Revenue § 127.) 
ee distribution. See capital-gain dividend un- 
eT DIVIDEND. 
capital-gain dividerid. See pivinenb. 
capital gains. See CAPITAL GAIN. 
capital-gains tax. See TAX. 
capital goods. See Goons. 
capital impairment. The financial condition of a cor- 
poeuen whose assets are less than the sum of its 
legal capital and its liabilities. 
capital improvement. See CaPiTAL EXPENDITURE. 
capitalis (kap-i-tay-lis), adj. [Latin] 1. Roman law. (Of a 
crime) puaishable by death, loss of liberty, or loss of 
citizenship. See carut. 2. Hist. (Of a person or judi- 
cial proceeding) that is principal or chief. 
capitalis, n. [Latin “chief’} Hist. A principal (or chief) 
person, object, or judicial proceeding. 
capitalis baro (kap-i-tay-lis bar-oh). (Latin “chief bar- 
on") Hist. The chief baron of the Court of Exche- 
quer. See CHIEF BARON. 


capitalis custos (kap-i-tay-lis kes-tohs). [Latin “chief 
guardian") Hist. 1. A chief warden or magistrate. 2. 
Loosely, a mayor. 


ecapitalis dominus (kap-i-tay-lis dom-a-nas). [Latin 
chief lord") Hist. A tenant's immediate lord; cer 
LORD. 

capitalis justiciarius (kap-i-tay-lis jas-tish-ee-air-ee-as). 

{Latin “chief justiciary"} Hist. The principal minister 

of state who governed when the king traveled 

abroad. ® By the 13th century the duties of office 

were more judicial than political. See yusriciary (2). 


capitalis justiciarius ad placita coram rege tenenda 
(kap-i-tay-lis jas-tish-ee-air-ee-as ad plas-o-te kor-om 
ree-jee te-nen-da). [Latin] ‘Hist. Chief justice for 
holding pleas before the king. © This phrase — 
which dates from the 13th century — referred to the 
chief justice of the King’s Bench. 

capitalis justiciarius banci (kap-i-tay-lis jas-tish-ee-air- 
ee-es ban-st). [Latin] Chief Nuatice of the bench. @ 
This phrase — which dates from the 13th century — 
ia to the chief justice of the Court of Common 
Pleas. 

capitalis justiciarius totius Angliae (kap-i-tay-lis jas- 
tish-ee-air-ee-as toh-shee-os anpgiee cok” [Latin] 
Hist. Chief justice of all England. @ This was the title 
of the presiding justice in the court of aula regis. 
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sor agar n. An economic system that depends on 

the private ownership of the means of production 
and on competitive forces to determine what is 
produced. Cf. communism (1). — capitalist, adj. & n. 

capitals jus (kap-i-tay-lis plee-jee-os). [Latin “chief 
Hedge) Hit 1. A chief oledge or surety. 2. BoRs- 
HOLDER. 


capitolis terra (kap-i-tay-lis ter-s). [Latin “head-land”] 
Hi. A piece of End lying before, or at the head of, 
other land. 


capitalization, n. 1. The act or process of capitalizing 
or converting something into capital. 2. The amount 
or sum resulting from this act or process. 3. The 
total amount of long-term financing used by a busi- 
ness, including stocks, bonds, retained earnings, and 
other funds. 4. The total par value or stated value of 
the authorized or outstanding stock of a corporation. 
thin é The financial condition of a 
firm redapommyre ns ratio of liabilities to capital. 
undercapitalization. The financial condition of a 
firm that does not have enough capital to carry on 
its business. [Cases: Corporations ¢>1.4(1). C.J.S. 
Corporations §§ 9, 13.] 
capitalization accounting method. See AccounTING 
METHOD. 
capitalization rate. The interest rate used in calculat- 
ing the present value of future periodic pay- 
ments. — Also termed cap rate; income yield. 
capitalization ratio. The ratio between the amount of 
capital raised and the total capitalization of the 
firm. — Also termed capilal ratio. 
samen ub. 1. To convert (earnings) into capital. 2. 
‘© treat (a cost) as a capital expendi 
an ordinary and n ex 3. To determine 
the present value of (long-term income). 4. To sup- 
ply capital for (a business). 
capitalized expense. See EXPENSE. 
capital lease. See LEASE-PURCHASE AGREEMENT. 
capital The use of borrowed funds in a 


business to obtain a return greater than the interest 
rate. See LEVERAGE. 


capital loss, See Loss. 
capital market. See MARKET. 
capital offense. See OFFENsE (1). 
capital outlay. 1. caprrat expenpiTure. 2. Money ex- 
perder in acquiring, equipping, and promoting a 
usiness. 
capita] punishment. The sentence of death for a 


serious crime. — Also termed death penalty. See neati 
PENALTY. 


“At Common Law capital ishment was imposed for a 
taw very sefious offences ouch as 


and buming a dwell Even as late as 1688, de- 
spite the excep: laws which had 

ed during the the Tudors and Stuarts, no more 

than about fifty canted the death penalty. In the 

le , thelr number began spectacu- 

to Increase.... Broadly speaking, in the course of the 

sbdy years the Restoration to the death 

ot (0, the number of capital offences had Increased 

one hundred ninety.” 1 Leon Radzinowicz, A 


of English Criminal Law § 1, at 4 (1948). 


ture rather than: 


capitis deminutio 


capital ratio, See CAPITALIZATION RATIO. 


capital recovery: The collection of charged-off bad 
lebt that has been previously written off against the 
allowance for doubtful accounts. : 


capital return. See RETURN. 


capital-risk test. Securities. A method of determining 
whether a transaction constitutes an investment con- 
tract (subject to securities laws), whereby if a substan- 
tial portion of the capital used by a franchiser to 
start its operations is provided by a franchisee, then 
the transaction is treated as an investment contract. 
(Cases: Securities Regulation 5.10. C.J.S. Securities 
Regulation §§ 3, 9-10, 33.) iM 

capital stock. See srock. 

capital-stock tax, See Tax. . 

capital structure. The mix of debt and equity ‘by 
which a business finances its operations; the relative 
proportions of short-term debt, long-term debt, and 
capital stock. 


capital surplus. See surp.us. 


capital transaction. A purchase, sale, or exchange of a 
capital asset. 

capitaneus (kap-i-tay-nee-os). [Law Latin “tenant in 
chief") 1. He Aten in capite; one who holds title 
directly from the king. — termed cataneus. 2. 
Maritime law. A ship captain or naval commander. 3. 
A ruler or leader. 


capitation. See poll tax under Tax. 

capitation tax. See poll tax under TAx. 

ca, aestimatio i-tis es-ti-m-ay-shee-ch). [Latin 

valuing of a head”] Hist. A monetary estimate of a 

person's life, made to assess a penalty for the per- 
son's slaying. See wercito. 

capitis deminutio (kap-i-tis dem-i-n[y]oo-shee-oh). 
[Latin “reduction of status"] Roman law. A diminu- 


tion or alteration of a person's legal status. — Also 
spelled capitis diminulio. See DE CAPITE MINUTIS. 


lnstitutes: A Textbook of the History and 
i ila 


civitatis. 

H severance from th 
ee ea ee heels 
itis deminutio maxima (kap-i-tis dem-i-n[y]oo- 
shee-oh mak-si-ma). {Latin “maximum reduction 
of status”] Roman law. The diminution of a per- 
son's legal status as a result of being reduced to 

slavery. 

capitis deminutio minima (kap-i-tis dem-i-n[y}oo- 
~ shee-oh min-i-ma). [Latin “minimal reduction of 
status”) Roman law. The diminution of a i's 
legal status involving a change of family, while 

both citizenship and m were retained. 
capitis deminutio minor (kap-i-tis dem-i-n[y]oo- 
shee-oh mt-nor). [Latin “minor reduction of sta- 


capitula 
tus”] Roman law. The diminution of a person’s 
legal status involving a loss of citizenship but not 
‘of freedom. © Under the Empire, banishment for 


life to an island or other restricted area had this 
effect. — Also termed capitis deminutio media. - 


capitula (ka-pich-e-la). [Law Latin “chapters”] Hist. 1. 
Collections of laws or ordinances organized under 
various headings. — Also termed capitulary. 2. Chap- 
ters or assemblies of ecclesiastical persons. 


capitula coronae (ke-pich-o-le ke-roh-nee). [Latin 
chapters of the Crown”) Hist. A more detailed form 
of the articles of the eyre. See ARTICLES OF THE EYRE. 
ca de judaeis (ke-pich-a-lo dee joo-dee-is). {Latin 
chapters on the Jews"] Hist. 1. Laws concerning the 
Jews. 2. Questions posed by the justices in eyre to 
determine the amount a Jew would pay to receive 
the king’s protection and a license to conduct busi- 
ness. @ The capitula de judaeis reflected the pervasive 
-anti-Semitism of medieval England. Cf. arTicLes oF 
THEEYRE. = ¢ 
capitula itineris” (ke-pich-o-la 1-tin-o-ris). [Law Latin 
chapters of the eyre”’] See ARTICLES OF THE EYRE. 


i ears (ka-pich-a-ler-ee). [Latin “chapter or sec- 
tion (of a code)") 1. Any orderly and systematic 
collection or code of laws. See caprruta ). 2. Hist. A 
law or series of laws enacted by a Frankish king, esp. 
Charlemagne, dealing esp. with ecclesiastical affairs. 
capitulation (ke-pich-a-lay-shon), n. 1. The act of sur- 
rendering or giving in. 2. Int'l law. An-agreement to 
surrender a Brtited place or a military or naval 
force. © A commander in control may generally 
make such an agreement for the place or force. 
(Cases: War and National Emergency © 9. C.J.S. 
War and National Defense § 4.) 3. Hist. An agreement 
between a Christian state and a non-Christian one 
(such as the Ottoman Empire) giving subjects of the 
former certain privileges in the territory of the lat- 
ter. — capitulate, vb. — capitulatory, adj. 
CAP]. abbr. See chief administrative patent judge under 
JUDGE. 
capper. 1. One who solicits business for an attorney. 
€ BARRATRY (1); RUNNER (2). 2. Slang. A person who 
acts as a lure for others (as in a gambling or confi- 
dence game). — Also termed (in sense 2) stool pigeon. 


cap rate. See CAPITALIZATION RATE. 


caprice (ko-prees), n. I. Arbitrary or unfounded moti- 
vation. 2. The disposition to change one’s mind 
impulsively. 

capricious (ka-prish-os), adj. 1. (Of 2 eda. charac- 
terized by or guided by unpredictable or impulsive 
behavior. 2. (of a decree) contrary to the evidence 
or established rules of law. Cf. ARBITRARY. 


CAPTA. abbr. CHILD ABUSE PREVENTION AND TREATMENT 
ACT. 


captain-of-the-ship doctrine. In medical-malpractice 
law, the doctrine imposing liability on a surgeon for 
the actions of assistants who are under the surgeon's 
control but who are purse of the hospital, not 
the surgeon. [Cases: Health @787.] 

captain’s mast. Military law. The nonjudicial punish- 
ment of an enlisted person by a military command- 
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ing officer. @ This type of punishment is usu. for a 
minor offense. See nonjudicial punishment under puN- 
ISHMENT. [Cases: Armed Services €=39; Milita Jus- 
tice 525. C.J.S. Armed Services §§ 155, 159; Military 
Justice §§ 24-27.) : 
captation (kap-tay-shon). Civil law. Coercion of a testa- 
tor resulting in the substitution of another 
desires for those of the testator. © The term formerly 
applied to the first stage of a hypnotic trance. Cf. un- 
ar haces (Cases: Wills €°154. CJ.S. Wills 


captator (kap-tay-tor). Civil law. A person who obtains 
or tries to obtain a gift or legacy through artifice. See 
UNDUE INFLUENCE. ° 


captio (kap-shee-oh). Hist. 1. An arrest of a person, or 
a seizure of a thing. 2. The holding of court. 


caption. 1. The introductory part of a court paper 
stating the names of the parties, the name of the 
court, the docket or file number, and‘a description 
of the paper. Fed. R. Civ. P. 10(a). Cf. srvie up. 
(Cases: Federal Civil Procedure ®626; Pleading 
4, 43-46. C.J.S. Pleading §§ 8, 96-99, 163.) 2. The 
arrest or seizure of a person by legal process. 


captive, n. 1. A person who is unlawfully seized and 
held by another. Cf. prisoner. 2. PRISONER OF WAR. 3. 
An animal, esp. a wild one, that is caught and kept 
confined. 


captive-audience doctrine. 1. Constitutional law. The 
principle that when the listener cannot, as a practical 
matter, escape from intrusive speech, the speech can 
be restricted. [Cases: Constitutional Law €=90. C.].S. 
Constitutional Law §§$ 539, 542.) 2. Labor law. The 
rule that prohibits either party to a union election 
from making a speech on company time to a mass 
assembly of employees within 24 hours of an elec- 
tion. — Also termed captive-audience rule. 


captive insurance. See INSURANCE. 
car tive insurance company. See INSURANCE COMPANY. 


captive insurer. See captive insurance company under In- 
SURANCE COMPANY. 

captive law firm. See Law FIRM. 

capture. See RULE OF CAPTURE. 

capture-and-hold rule, Oi & gas. For royalty-calcula- 
tion purposes, the doctrine that “production” occurs 
when oil or gas is pumpee to the surface and stored, 

e we 


whether at ead or elsewhere on the leased 
property. Cf. MARKETABLE-PRODUCT RULE. 


caput (kap-ot), n. [Latin “head"] 1. Hist. A head, chief, 
or principal person. 2. Roman law. A person. 3. 
Roman law. A person's condition or status. 


“A ‘natural,’ as opposed to an ‘artificial,’ person is such a 
human being as is regarded by the law as capabie of rights 
cr duties: In the language of Roman law as having a 


this general | ; 
garetal local copec 


the terms ‘persona’ and ‘caput’ were also used In 
popular @ 8s Nearly equivalent to ‘homo,’ and In this 
eben gem slaves as well as to freemen.” 
mn) , The Elements of Jurispnidance 80-81 


erson’s — 
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caput comitatus (kap-st kom-9-tay-tes). [Latin “head of 
e county”) Hist. The head of a county; a sheriff. 


. caput gerat lupinum Non 3 jeer-ot loo-pt-nam). [Latin 

let him bear the head of a wolf”) Hist. An outlawed 
felon considered a pariah — a lone wolf — open to 
attack by anyone. See ovTLAwry. 


caput mortuum. Archaic. A matter or thing that is void 
as to all persons and for all purposes. 

carcanum (kahr-kay-nem). {Latin “iron collar, pillo- 
ry] Hist. A prison or workhouse. 

ca é (kahr-sa-lij). (fr. Latin carcer “prison”] Hist. 
Prison fees. 

carcer (kahr-sar), n. [Latin “jail, prison”) Hist. A prison 
or jail, esp. one used to detain rather than punish. ® 
Career, as used in English law and Roman law, usu. 
referred to a jail used as a place of detention during 
trial or after sentence pending execution, rather 
than as a place of punishment. The modern term 
tncarceration derives trom this word. 


cardinal-change doctrine. Contracts. The principle 
that if the government makes a fundamental, unilat- 
eral change to a contract beyond the scope of what 
was originally contemplated, the other party (usu. a 
contractor) will be released from the obligation to 
continue work under the contract. © A contractor's 
allegation of cardinal change is essentially an assertion 
that the government has breached the contract. 
[Cases: United States @73(17).] 


eardo controversiae (ahr-doh kon-tra-ver-shee-ee). 
(Law Latin) Hist. The hinge of the controversy; the 
main point of a controversy. 


ca. re. See capias ad respondendum under CaPias, 


care, n. 1. Serious attention; heed <written with 
care>. 2. Under the law of negligence or of obli- 
gations, the conduct demanded of a person in a 
given situation. @ Typically, this involves a person’s 
giving attention both to possible dangers, mistakes, 
and pitfalls and to ways of minimizing those risks 
<standard of care>. See DEGREE OF CARE; REASONABLE 
PeRson. [Cases: Negligence ©9230. C.J.S. Negligence 
§§ 34, 59, 114, 116-117.) 


adequate care. See reasonable care. 
due care. See reasonable care. 
extraordinary care. See great care. 


great care. 1. The degree of care that a prudent 
person exercises in dealing with very important 
personal affairs. 2. The degree of care exercised in 
a given situation by someone in the business or 
profession of dealing with the situation. — Also 
termed extraordinary care; high degree of care; utmost 
care 


high degree of care. See great care. 


caretaking functions 


highest degree of care. 1. The degree of care exer- 

cised commensurate with the danger involved. 

[Cases: Negligence 230. C.J.S. Negligence §3 34, 
* 59, 114, 116-117.) 2. See great care. 


ordinary care. See reasonable care. 
proper care. See reasonable care. 


reasonable care. As a test of liability for negligence, 
the degree of care that a prudent and competent 
person engaged in the same line of business or 
endeavor would exercise under similar circum- 
stances. — Also termed due care; ordinary care; 
adequate care; care. See REASONABLE PERSON. 
(Cases: Negligence 2233. C_J.S. Negligence §§ 34, 
118-121, 125-127, 130-131, 133.] 

slight care. The degree of care:a person gives to 
matters of minor importance;‘the d of care 
given by a person of limited accountability. 


utmost care. See great care. 


3. Family law. The provision of physical or psycho- 
logical comfort to another, esp. an ailing spouse, 
child, or parent. 


career criminal. See RECIDIVIST. 
career offender. See OFFENDER. 
career vice-consul, See VICE-CONSUL. 


caregiver. Family low. A person, usu. not a parent, 
who has and exercises custodial responsibility for a 
child or for an elderly or disabled person. — Also 
termed caretaker, custedian. See RESIDENTIAL RESPONSI- 
BILITY. 


careless, adj. 1. (Of a person) not exercising reason- 
able care. 2. (Of an action or behavior) engaged in 
without reasonable care. Cf. RECKLESS. 


carelessness, n. 1. The fact, condition, or insance of a 
person’s either not having done what he or she 
ought to have done, or having done what he or she 
ought not to have done. 2. A facie general dispo- 
sition not to do something that’ ought to be done. 

“Tha word ‘carelessness’ as a synonym for negligence can 
be committed by those who care d . A man may take 
ae a lor lien to teach the oto Lathedbeg’riglance 
hon wt believe that the facts arp such thai he is not 

anyone; but he be held to have poor 


figent in at that beilef. An Incompetent di 
may be convicted driving ‘without due care and attention’ 
Byer, wouon Ne wes his level best. The careless 
agli who not take the care he ought 


never mind whether ha fem! careful He can be held 
Glanvila Wikams, Taubook of Giminal Law 44-45 (1878). 
ca. resp. See capias ad respondendum under CAPIAs. 
caretaker. See CAREGIVER. 


caretaking functions. Family law. A parent's or care- 
giver’s task that either involves interaction with a 
child or directs others’ interaction with a child. © 
Some caretaking functions include feeding and 
bathing a child, guiding the child in language and 
motor-skills development, caring for a sick child, 
disciplining the child, being involved in the child's 
educational development, and giving the child mor- 
al instruction and guidance. Principles of the Law of 
Family Dissolution: Analysis and Recommendations 


cargo 


§ 2.03 (ALI, Tentative Draft No. 3, pt. I, 1998). Cf. 
PARENTING FUNCTIONS. : 
eal ear transported by a vessel, airplane, or 
vehicle; FREIGHT (1). - a 
general cargo. Goods and materials of various 
types transported by carriers, often in a common 
load, with few or no restrictions. 
haxerdous cargo. Dangerous goods or materials 
whose carriage is usu. subject to stringent regula- 
tory and statutory restrictions. 
cargo insurance. See INSURANCE. 
carjacking. The forcible theft of a vehicle from a 
motorist; the unlawful commandeering of an auto- 
mobile. 18 USCA § 2119. (Cases: Robbery 1. 
C.J.S. Robbery. §§ 2, 4, 12, 90-91.] — carjack, vb. 
carnal abuse. See sexual abuse (1) under ABUSE. 
carnalis copula. See SEXUAL RELATIONS (1). 


carnal knowledge. Archaic. Sexual intercourse, esp. 
with an uriderage female. — Sometimes shortened 
to knowledge. (Cases: Incest 6; Rape @7. C.J.S. 
Incest § 5; Rape § 17.) 


“The ancient term for the act itsell was ‘camal knowledge’ 
statutes. 


ad this Is found in some of the recent cases and 

The phrase ‘sexual Intercourse,’ more common today apart 
from legal literature, is also found in recent cases and 
Statutes, Either term, when the reference is to rape, is 
sometimes coupled with the word ‘ravish.’ And unlawful 


carnet (kahr-nay). A customs document allowing an 
item (esp. an automobile) to be exported temporari- 
ly from one country into another country. 


carriage. Transpurt of freight or passengers. 


tage and insurance paid to. A mercantile-contract 
term allocating the rights and duties of the buyer 
and the seller of goods with respect to delivery, 
payment, and risk of loss, whereby the seller must 
(1) clear the goods for export, (2) procure and pay 
for insurance against the buyer's risk of damage 
while the goods are in carriage, (3) deliver the goods 
to the buyer's chosen carrier, and (4) bear the costs 
of carriage (apart from import duties) to the named 
destination. © When the goods are ‘delivered to the 
carrier, the seller’s delivery is complete; the risk of 
loss then passes to the buyer. Any mode of transpor- 
tation can be used to carry the goods. — Abbr. CIP. 
CE. CARRIAGE PAID TO. 


of Goods by Sea Act. Marilime law. A 1936 
federal statute regulating a carrier's liability for the 
loss or damage, and sometimes the delay, of ocean 
cargo shi under a bill of tading. 46 USCA 

300-{: 15. @ The Act defines many of the rights 
and responsibilities of both the issuers and the hold- 
ers of ocean bills of lading. — Abbr. COGSA. [Cases: 
Shipping ®103. C.].S. Shipping §§ 232-242.] 

of Goods by Sea Act , the domestic 
sree ete arian ee 
as the Hague Rules, allocates the risk of foss for cargo 
occurs during ocean transportation to or from 


In commercial admiralty, goveming over $200 bilfon worth 


of American foreign commerce annually. The other major 


Cc 
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maritime countries of the world have also adopted the 
Hague Rules to govem thelr Intemational ocean com- 


Misinterpretation of the Carriage ¢ Goods by Sea Act, 19 J. 
Mar. L. & Com. 1, 1-2 (1988). Py 
iage paid to. A mercantile-contract term allocating 


eliver them to the buyer's chosen carri- 


carried interest. Oil & gas. In an oil-and-gas lease, a 


fractional interest that is free of some or all costs of 
exploring, drilling, and completing the well. © The 
owner of a carried interest may earn royalties on 


roduction but does not have a working interest, at 


east until all costs are recouped by the working- 
interest owner or owners, and often until some 
multiple of those costs is paid. 


carrier. 1. An individual or organization (such as a 


shipowner, a railroad, or an airline) that contracts to 
transport passengers or goods for a fee. Cf. sHiprer. 
[Cases: Carriers €>3, 235. C.J.S. Aeronautics and Aero- 
Space § 179; Carriers §§ 2, 385.] 


common carrier. A commercial enterprise that 
holds itself out to the public as offering to trans- 
port freight or passengers for a fee. © A common 
cartier is generally required by law to transport 
freight or passengers or freight, without refusal, if 
the approved fare or charge is paid. — 
termed public carrier. (Cases: Carriers €>4.] 


E. 
ments of Jurisprudence 299 (13th ed. 1924). 


marine carrier. A carrier operating on navigable 
waters subject to the jurisdiction of the United 
States. 


non-vessel-operating common carrier. Maritime law. 
A freight forwarder that does not own the means 
of transportation, but that contracts with a shipper 
to transport freight, and with a carrier to perform 
the transportation. © The non-vessel-operating 
common carrier becomes the carrier in the cun- 
tract with the original shipper, and the shipper in 
the contract with the eventual carrier. See FREIGHT 
FORWARDER. — Abbr. NVOCC. 


private carrier. Any carrier that is not a common 
carrier by law. @ A private carrier is not bound to 
accept business from the general public. — Also 
termed contract carrier. [Cases: Automobiles ¢76; 
Carriers 3. CJ.S. Aeronautics and Aeros, 

§ 179; Carners §§ 2, 385; Motor Vehicles §§ 5, 
105-—113.] 


2. INSURER, ~ 


carrier’s lien. See Lien. 


the rights and duties of the buyer and the seller of 
oods with respect to delivery, payment, and risk of 
oss, singh e seller must (1) clear the goods for 
export, (2) 

er, and (3) pay the costs of carriage (apart from 
import duties) to the named destination. © When the 
goods are delivered to the carrier, the seller's deliv- 
ery is complete; the risk of loss then passes to the 
buyer. Any mode of transportation can be used to 
carry the goods. — Abbr. CPT. Cf. CARRIAGE AND IN- 
SURANCE PAID TO. * 
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Carroll doctrine. The principle that a broadcast licen- 
see has standing to contest any grant of a competi- 
tive license by the Federal Communications Commis- 
sion because the grant could lead to a diminution in 
broadcast service by causing economic injury to an 
existing licensee. Carroll B ing Co. v. FCC, 258 
F.2d 440 (D.C. Cir. 1958). [Cases: Telecommunica- 
tions 404.) 


, vb. 1. To sustain the weight or burden of; to 
hold or bear <more weight than a single person can 
>. 2. To convey or transport <carrying the 
coal from one state to another>. 3. To possess-and 
convey (a firearm) in a vehicle, including the locked 
aos com ent or trunk of a car <he carried 
e guns in his trunk>. © The United States Su- 
preme Court adopted this definition in interpreting 
the phrase carries a firearm, as used in a statute 
imposing a mandatory prison term on a n who 
uses or carries a firearm while committing a drug- 
trafficking crime. Muscarello v. U.S., 524 U.S. 125, 
118 S.Ct. 1911 (1998). [Cases: wore 10.) 4. In 
a figurative sense, to possess or hold (insurance, etc.) 
<the decedent did not life insurance>. 5. 
Parliamentary law. To adopt. @ In this sense, the verb 
may be either intransitive <the motion carries> or 
transitive (in a passive construction) <the motion is 
carried>. See aporrion (5). 6. To provide funds or 
credit for the payment of (stock, etc.), often as an 
advance, for an agreed-on period <the investor 
carried the stock purchases for eight months>. 7. To 
absorb the cost of holding or having, usu. temporari- 
ly <the business will carry the debt for another 
quarter>. 


carry away, vb. To take or move (stolen property, 
etc.). @ The traditional count for larceny ea that the 
defendant “did steal, take, and carry away” the 
property. A “carrying away" can be a slight move- 
ment of the property. See asporTATION. (Cases: Lar- 
ceny €17; Robbery 10.) 


carryback. Tax. An income-tax deduction (esp. for a 
net operating loss) that cannot be taken entirely in a 
given period but may be taken in an earlier period 
(usu. the previous three years). — Also termed loss 
carryback; lax-loss back. Cf. carryover. [Cases: In- 
ternal Revenue 3438; Taxation @1043. C.J.S. 
Taxation § 1752.) ; 


carryforward. See CARRYOVER. 
carrying away. See ASPORTATION. 


| back the date of invention. See ANTEDATING 
_ OF A PRIOR-ART REFERENCE. 


carrying charge. 1. A cost, in addition to interest, paid 
to a creditor for carrying installment credit. 8. Bx. 
penses incident to property ownership, such as taxes 
and upkeep. 


carrying cost. See cost (1. 
carryover, An income-tax deduction (esp. for a net 
operating ioss) that cannot be taken entirely in a 
ree period but may be taken in a later period (usu. 
e next five years). — Also termed loss carryover; lax- 
loss carryover, carryforward; loss forward; tax-loss 
carryforward. C£. carrysack. [Cases: Internal Revenue 
@23438, 3439; Taxation 1043. C.J.S. Internal Reve- 
nue § 409; Taxation § 1752.) 


casatus 


carryover basis. See Basis. 


carta (kahr-to). [Latin] Hist. A charter, deed, or other 
written instrument. ; : 


Carta de Foresta. See CHARTA DE FORESTA. 
Carta Forestae. See CHARTA DE FORESTA. 


Carta Mercatoria (kabr-ta mor-ko-tor-ee-a). Hist. An 
English statute (enacted in 1303) establishing various 
rules that favored certain foreign merchants. @ In 
exchange for paying customs duties, merchants re- 
ceived extensive trading rights throughout England, 
the power to export their merchandise, the liberty to 
dwell where they pleased, and certain legal rights. — 
Also termed Statutum de Nova Custuma. 


carthote. See plowbote under BOTE (0). 


carte blanche (kahrt blawnsh). [French “blank card”] 
1. A signed, blank instrument that ‘is filled out at an 
agent's discretion. 2. Full discretionary power; un- 
limited authority. 

cartel (kahr-tel), n. 1. A combination of producers or 
sellers that join together to control a product's pro- 
duction or price. 2. An association of firms with 
common interests, seeking to prevent extreme or 
unfair competition, allocate markets, or share know!- 
edge. (Cases: Monopolies @712(1.14, 1.16). C.J.S. 
Monopolies §§ 54-55, 73-74, 77, 80-82, 85, 87, 93, 
105, 148, 153.) 3. Int'l law. An agreement between 
belligerents about the means of conducting whaiever 
relations they allow during wartime; esp., such an 


agreement regarding the exchange of prisoners. — 
Also spelled |. — cartelize -te-liz or kahr- 
tel-1z), vb. 


car trust certificate. See EQUIPMENT TRUST CERTIFICATE. 


cartulary (kahr-tyoo-lair-ee), n. A collection of legal 
documents, esp. charters and title deeds to property. 

carucage (kar-o-kij). (Law Latin) Hist. A tax imposed 
either on a carucate or on the plows used on the 
land. — Also termed carvage. 

carucate (kar-a-kayt). (Law Latin] Hist. A measure of 
land for assessment pu , usu. considered about 
120 acres. @ This amount was thought to be as much 
Jand as one plow with eight oxen: could plow in a 
year. A carucale was to assess taxes, — Also 
termed carucata; carve; plowland. Cf.Hipe (1); OXGANG. 


carvage. See CARUCAGE. - 
carve (karv), n. See CARUCATE. 


carve out, vd. 1. To create an explicit exception to a 
broad rule. 2. Tax. To separate from property the 
income derived from the property. 

carveout, 1. 1. An explicit exception to a broad rule. 2. 
Tax. For tax purposes, the separation from property 
of the income derived from the property. 

ca. sa. See capias ad satisfacienduin under Carias. 


CASA. abbr. 1. COURT-APPOINTED SPECIAL ADVOCATE. 2. 
COURT APPOINTED SPECIAL ADVOCATES. 

casata (ke-say-ta). Hist. A house with enough land to 
support one family. 


casatus (ka-zay-tos). Hist. A vassal or feudal tenant 
possessing a casata. 


CASA volunteer 


CASA volunteer. Family law. A specially screened and 
trained child-welfare volunteer appointed by the 
court to conduct an independent investigation of 
both the state agency and the family and to submit a 
report with findings and recommendations. © In 
some jurisdictions, such volunteers are provided for 
statutorily. They sometimes act as guardians ad li- 
tem. The CASA volunteer usu. (1) provides indepen- 
dent assessment of the child's needs, (2) acts as an 
advocate for the child, and (3) monitors agency 
decision-making and court proceedings. See court 
APPOINTED SPECIAL ADVOCATES. 


case. 1. A civil or criminal proceeding, action, suit, or 
controversy at law or in equity <the parties settled 
the case>. . 


active case. A case that is still pending. 


case at bar. A case under the immediate consider- 
ation of the court. — Also termed case at bench; 
instant case; present case. See BAR (9). 


case made. See case reserved (1). 


case of first impression. A case that presents the 
court with an issue of law that has not previously 
been decided by any controlling legal authority in 
that jurisdiction. 

case reserved. 1. A written statement of the facts 
proved at trial and drawn up and stipulated to by 
the parties, so that certain legal issues can be 
decided by an appellate court. — Also termed case 
made; spectal case. 2. Hist. An agreement between 
litigants to submit the case to a judge rather than 
to a jury. 


awyers and mercantile Interests." Morton J. Horwitz, The 

Transtormation of American Law, 1780-1860 141-42 (1977). 
case stated. 1, A formal written statement of the 
facts in a case, submitted to the court jointly by the 
parties so that a decision may be veneered without 
trial. — Also termed case agreed on. (Cases: Trial 
€=368. C.J.S. Trial § 1022.) 2. Hist. A procedure 
used by the Court of Chancery to refer difficult 
legal questions to a common-law court. @ This 
procedure was abolished in 1852. 3. English low. 
An appeal from a Magistrates’ Court to the Divi- 
sional Court of Queen’s Bench on a point of 
criminal law. @ After ruling, the magistrate states 
the facts for the appeal and the Queen's Bench 
rules on the question of law presented by the 
magistrate's ruling. 
inactive case. A pending case that is not proceed- 
ing toward resolution. © This may occur for sever- 
al reasons, such as nonservice, want of prosecu- 
tion, or (in a criminal case) the defendant's having 
absconded. 
instant case. See case at bar. 


present case. See case at bar. 
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special case. See case reserved (1). 


test case. 1. A lawsuit brought to establish an 
important legal principle or right. @ Such an ac- 
tion is frequently brought by the parties’ mutual 
consent on agreed facts — when that is so, a test 


case is also sometimes termed amicable action or . 


amicable suit. 


"The suit is spoken of, in the affidavits filed in support of it, 
as an amicable aciion, and the proceeding defended on 
that ground. But an amicable action, in the sense in which 
these words are used in courts of justice, presupposes that 
there is a real dispute between the parties concerning some 
matter of right. in a case of that kind it sometimes 
happens, that, for the purpose of obtaining a decision of the 
controversy, without incurring needless expense and trou- 
ble, they agree to conduct the suit In an amicable manner, 
that Is to say, that they will not embarrass each other with 
unnecessary forms or ities, and will mutually admit 
facts which they know to be true, and without requiring 
preof, and will bring the point In dispute before the court for 
permet ey. But fore Ne wnacnal ooo 
expense or delay. But must be an a - 
and adverse Interests. The amity consists in the manner In 
which It is brought to issue before tha court. And such 
amicable actions, so far from ore objects of censure, are 
always approved and encouraged, because they facilitate 
greatly the administration of | between the parties. The 
objection In the case before us is, not that the proceedings 
were amicable, but that there is no real conflict of interest 
between them; that the plaintiff and defendant have the 
same Interest, and that interest adverse and in conflict with 
the interest of third persons, whose rights would be serious- 
1 Selena if the question of law was decided in tho manner 
that both of the parties to this suit desire it to be.” Lord v. 
Veazie, 49 U.S. 251, 255 (1850) (faney, C.J." 


2. An action selected from several suits that are 
based on the same facts and evidence, raise the 
same question of law, and have a common plaintiff 
or a common defendant. © Sometimes, when all 
parties agree, the court orders a consolidation and 
all parties are bound by the decision in the test 
case. — Also termed test action. 


2. A criminal investigation <the Manson case>. 3. 
An individual Suspect or convict in relation to any 
aspect of the criminal-justice system <the probation 
officer said he considers Mr. Jones a difficult case>. 
4. An argument <the debater made a compelling 
case for gun control>. 5. An instance, occurrence, 
or situation <a case of mistaken identity> <a ter- 
minal case of cancer>. 6. TRESPASS ON THE CASE <the 
actions of trover and case are not entirely defunct>. 


case abstract. See CASE NOTE. 
case agreed on. See case slated (1) under CASE. 
casebook. A compilation of extracts from instructive 


cases on a particular subject, usu. with commentary 
and questions about the cases, designed as a teach- 
ing aid. See socratic METHOD. Cf. HORNBOOK. 


casebook method. An inductive system of teaching law 


in which students study specific cases to learn gener- 
al legal principles. © Professor Christopher C. Lang- 
dell introduced the technique at Harvard Law 
School in 1869. The casebook method is now the 
most widely used form of instruction in American 
law schools. — Also termed case method; case system; 
Langdell method. Cf. socrATIC METHOD; HORNBOOK 
METHOD. 


case brief. See CASE NOTE. 
case evaluation. See MEDIATION ()). 


MSP eI 1 US: AEA OCR DIONE TR RIAA ees 6 ETE EST IER, MOT EL es oa er? meaS 
OT LL RTT 2 SPOS FEN Nin 
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_ caseflow. 1. The movement of cases through the 
' judicial system, from the initial filing to the final 
appeal. 2. An analysis of that movement. 
case-in-chief. 1. The evidence presented at trial by a 
party between the time the party calls the first 
witness and the time the party rests. 2. The part of a 
trial in which a party presents evidence to support 
the claim or defense. Cf. REBUTTAL. 
caselaw. The law to be found in the collection of 
reported cases that form all or part of the body of 
law within a given jurisdiction. — Also written case 
; caselaw. — Also termed decisional law; adjudicative 


, 

law; jurisprudence; organic law. 
“Case law in and to some extent 
wherever there.is law. A mere series of decisions of id- 
ual cases di course In itself constitute a of 
law. But In cla) system rules of law arise sooner or 
later out of the solution of practical problems, whether or 
not such formulations are desired, intended o: 


baal past ae when tees Hagen for future 
Law” in 3 Ency. soa, Sot. 248 (1500) es 
case lawyer. An attorney whose knowledge is largely 
confined to a specific field of expertise. 


“A working lawyer cannot expect to keep abreast of all this 
of ideas, but he can at least study some portion so 

as to liberalize his views of law and to avoid the reproach of 
Study of Law; 


Bato & ice case fonyer Lan Wa Th 

54 Law Q. Rev. 185, 185 (1938). ee 

caseload. The volume of cases assigned to a given 
court, agency, officer, judge, law finn, or lawyer. 


case made. See case reserved (1) under Case. 


case ent order. A court order designed to 

control the procedure in a case on the court's dock- 
et, esp. by limiting pretrial discovery. — Abbr. CMO. 
(Cases: Federal Civil Procedure @1935; Pretrial 
Procedure €°747, C.J.S. Trial § 47.] 


case method, See CASEBOOK METHOD. 


case note. A short statement summarizing a case; esp. 
the relevant facts, the issues, the holding, and the 
court's reasoning. — Sometimes written casenote. — 
Also termed brief case brief; case statement; case abstract. 


case number. The number assigned to a lawsuit when 
it is filed with the clerk of the court. © Each case has 
a distinct number that distinguishes it from all other 
suits filed within the jurisdiction. 


case of first impression. See case. 


case-or-controversy requirement. The constitutional 
requirement that, for a federal court to hear a case, 
the case must involve an actual dispute. See contRo- 
VERSY (3); advisory opinion under opinion a). [Cases: 
Federal Courts €12.] 


“The courts of the United States do not sit to decida 
questions of flaw presented in a vacuum, but only such 


questions as arise in a ‘case or controversy.’ The two terms 
can be used inter , for, wa ee authoritatively 
told, a ‘controversy,’ Inguishabie at all from a ‘case,’ is 


if 

ulshable only in that it Is a less comprehensive term, 

and includes only suits of a civil nature.” Chart 

Wright, The Law of Federal Courts 

case plan. A written procedure for the care and 
management of a child who has been removed from 
his or her home and placed in foster care or in an 
institution. @ The case plan includes (1) a description 
of the place where the child has been placed, (2) a 


ee 


cash-equivalent doctrine 


plan for providing the child with safe and proper 
care, and (3) a plan for services that will be povided 
to the child’s parents. Each state must have a case- 
review system formulated to ensure that the child is 
placed in the least restrictive and most appropriate 
place and that the plan is in the best interests of the 
child; the plan must be reviewed every six months. 
See ADOPTION AND SAFE FAMILIES ACT. 


case reserved, See CASE. 

case stated, See case. 

case statement. See CASE NOTE. 
case system. See CASEBOOK METHOD. 


case-within-a-case rule. Torts. The requirement that a 
legal-malpractice-action plaintiff show that, but for 
the attorney's negligence, the plaintiff would have 
won the case underlying the malpractice action. 
(Cases: Attorney and Client €°112. C.J.S. Attorney 
and Client §§ 258-260.) 


cas fortuit (kah for-twee). [French “fortuitous case”) 
Insurance. An unforeseeable event; an inevitable acci- 
dent; FORTUITOUS EVENT. 


cash, n. 1. Money or its equivalent. 2. Currency or 
coins, negotiable checks, and balances in bank ac- 
counts. — cash, vd. 


petty cash. Currency kept on hand tor incidental 
expenditures. 


cash-against-documents sale. See documentary sale un- 
der SALE. 


cash-and-carry clausc. /nt'l law. A regulation that, 
before U.S. invalvemeni in World War LI, allowed 
belligerent couftries to pay cash for goods whose 
export was prohibited. @ Formally}, this regulation 
was entirely neutral, but in practice\it favored Great 
Britain. 

cash bail. See Bait 1D. 

cash-basis accounting method. See ACCOUNTING METH- 
oD. : 


cash book. An account book of all cash received and 
paid out by a business. a 

cash budget. A period-by-period schedule of a busi- 
ness's opening cash on hand, estimated cash re- 
ceipts, cash disbursements, and cash balance. @ A 
cash budget is used to-project a business's cash 
receipts and disbursements over some future period. 


cash collateral. See COLLATERAL. 


cash cycle. The time it takes for cash to flow into and 
out of a business, such as the time between the 
purchase of raw materials for manufacture and the 
sale of the finished product. : 


cash discount. See DISCOUNT. 
cash dividend. See pivinenp. 


cash equivalent. A short-term security that is liquid 
enough to be considered equivalent to cash. 


cash-equivalent doctrine. Tax. The doctrine requiring 
income to be reported even if it is not cash, as when 
the fespayer barters to receive in-kind payments. 
[Cases: Internal Revenue $116, 3714.] 


cash-expenditure method 


cash-expenditure method. Tax. A technique used by 
the IRS to reconstruct a taxpayer's unreported in- 
come by comparing the amount spent on goods and 
services during a given period with the income 
reported for that period. @ If the expenditures ex- 
ceed the reported revenue, the [RS treats the differ- 
ence as taxable income. (Cases: Internal Revenue 
4530.1.) 


cash flow. 1. The movement of cash through a busi- 
ness, as a measure of profitability or liquidity. 2. The 
cash generated from a business or transaction. 3. 
Cash receipts minus cash disbursements for a given 
period. —Sometimes written cashflow. 


cash flow per common share, The cash flow from 
operations minus preferred stock dividends, divid- 
ed by the number of outstanding common shares. 


discounted cash flow. A method of evaluating a 
capital investment by comyiring its projected in- 
come and costs with its current value. @ Discount- 
ed cash flow is used to determine the value of a 
cOtipany by calculating the present value of its 
future cash flows. In theory, the value of the 
corporation's assets equals the present value of the 
expected cash flow generated by those assets. — 
Also termed discounted-cash-flow method. — Abbr. 
DCF; DCF method. 


incremental cash flow. The net increase in cash 
flow attributable to a particular capital investment. 


negative cash flow. A financial situation in which 
cash outflow exceeds cash inflow. See INSOLVENCY. 


net cash flow. Cash inflow minus cash outflow. 


cashier, n. 1. One who receives and records payments 
at a business. 2. A bank's or trust company’s execu- 
tive officer, who is responsible for banking transac- 
tions. (Cases: Banks and Banking €105(3}-109(3), 
314. CJ.S. Banks and Banking §§ 252-256, 264-265, 
63 1-632.] : 


cashier, vb. Tu dismiss from service dishonorably <af- 
ter three such incidents, Jones was cashiered>. 


cashier’s check. See CHECK. 
cashlite. See aMERCEMENT. 
cash merger. See MERGER. 


cash or deferred arrangement. A retirement-plan pro- 
vision permitting an employee to have a certain 
amount of compensation paid in cash or contribut- 
ed, on behalf of the employee, to a profit-sharing or 
stock-bonus plan. @ A 401(k) ag: is a type of cash or 
deferred arrangement. — Abbr. CODA. 

cashout, n. An arrangement by a seller to receive the 
entire amount of equity in cash rather than retain an 
interest in the property. — cash out, vb. 


cash-out merger. See cash merger under MERGER. 
cash-refund annuity. See annurty. 

cash sale. See saLe. 

cash surrender value. See Val.uE (2). 

cash tender offer. See TENDER OFFER. 


cash-transaction report. IRS Form 4789, which re- 
quires banks and other financial institutions to re- 
port cash transactions above a certain amount. 
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(Cases: Internal Revenue €=4473. C.J.S. internal 
Revenue §§ 631-632.) 


cash value. 1. See fair market value under VALUE (2). 2, 
See full cash value under VALUE (2). 


cash-value option. See ornion. 


casing. Oil & gas. The pipe in a wellbore hole, ce- 
mented into place to prevent pollution and to pro- 
tect the hole. 


intermediate casing. Casing that protects deep for- 
mations against pollution from drilling and pro- 
ducing operations. 


production casing. Wellbore pipe through which 
oil and gas is produced. @ Production aang is the 
last pipe set in the hole. 


surface casing. Casing that protects groundwater 

against pollution from drilling and producing op- 

coe © Surface casing is the first pipe set in the 
ole. 


casinghead gas. Oil & gas. Natural gas in a liquid 
solution with crude oil, produced at the casinghead 
(top) of an oil well. © Casinghead gas separates from 
the a at the time of production or shorty after- 
ward. 


casing point. Oil & gas. The point at which a well has 
bcen drilled to the desired depth znd the owners 
must decide whether io place production pipe (“cas- 
ing’) in the hole to complete and equip the well for 
production. 


cassare (ka-sair-ee), vb. [Law Latin fr. Latin cassus 
“void"} Hist. To quash or nullify. © Cassare usu. 
referred to voiding an agreement, law, or writ. See 
CASSETUR SILLA; CASSETUR BREVE, 

cassation (ka-say-shan), n. A quashing. See CourT oF 
CASSATION. 


cassetur billa (ko-see-tor bil-a). (Latin “that the bill be 
quashed"] Hist. 1. A judgment quashing a plea in 
abatement. — Also termed f of cassetur billa. 
2. A plaintiff's on-the-record admission that a defen- 
dant's plea in abatement cannot be avoided. @ This 
statement discontinues the action. — Also termed 
billa cassetur; quod billa cassetur. 


cassetur breve (ke-see-tar bree-vee). (Latin “that the 
writ be quashed") Hist. A judgment quashing an 
action begun by writ. — termed judgment of 
cassetur breve. 


CASSIS/BIB. Patents. A U.S. Patent and Trademark 
Office database of bibliographies relating to patents, 
sorted by their classification. © CASSIS stands for 
Classification and Search Support Information Sys- 
tem. Cf. CASSISICLASS. 


CASSIS/CLASS. Patents. A U.S. Patent and Trademark 
Office database of patents sorted by classification, 
available at any PTO Depository Library. Cf. cas- 
SIS/BIB. 


cast, ub. To formally deposit (a ballot) or signal one’s 
choice (in a vote) <most voters cast their ballots for 
write-in candidates>. 


cast a cloud on, vb. Patents. Create doubt about (a 
patent, esp. its validity). 
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castigatory (kas-ti-ga-tor-ee). Hist. A device for pun- 
ishing scolds by repeatedly plunging them underwa- 
ter. @ This device is mentioned by the ancient Sax- 
ons (scealfing stole) and in Domestay Book (cathedra 
stercoralis). It was also used to punish bakers and 
brewers by ducking them into “stinking water” (ster- 
core), possibly into a midden. — Also termed ducking 

stool; cucking stool; trebucket. See SCOLD. Cf. BRANKS. 
“[A] commen scoid, ... if convicted, shall be sentenced to 


be placed tn a certain Ine of correction calied the 
Eocene ae , OF eile leg anh 
uage signifies the scolding stool, though now 
frequently cormupted into ducking the resi 
due of the Judgment ts, that, when she is so placed therein, 
she shail be plunged In the water for her "4 
eee ne eee 


casting vote. See VOTE (1). 
cast-iron-pipe doctrine. See DIVIDEND-CREDIT RULE. 


castle doctrine. Criminal law. An exception to the 
retreat rule allowing the use of deadly force by a 
erson who is protecting his or her home and its 
inhabitants from attack, esp. from a trespasser who 
intends to commit a felony or inflict serious bodily 


harm. — Also termed dwelling defense, defense of 


habitation. See RerreaT Rute. [Cases: Homicide 
747, 760.) 


castle-guard, n. Hist. 1. The protection of a castle. 2. A 
form of knight-service in which a tenant must pro- 
tect the lord's castle. 3. The tenure giving rise to this 
knight-service. 4. A tax once imposed in lieu of this 
knight-service. 5. The territory that is chargeable 
with the tax imposed in lieu of the knight-service. — 
Also termed (in senses 2~5) ward. . 

- “Castiegvard is an upon such of the king's 
subjects as dwell within a certain compass of any castle, to 
the maintenance of such as watch and ward &. It fs some- 
times used for the circuit itself which Is Inhabited by such as 
are su to this service.” Willlam Aastell, Termes de la 

_ Ley 70 (1st Am. ed. 1812). 

casual, adj. 1. (Of employment) occurring without 
regularity; occasional <a casual employee>. See ca- 
sual employment under EMPLOYMENT. 2. (Of an event or 
occurrence) not expected, foreseen, or planned; for- 
tuitous <a casual deficit>. 


casual affray. See CHANCE-MEDLEY. 

casual condition. See CONDITION (2). 

casual deficit. An unforeseen shortfall of funds. 
casual ejector. See EJECTOR. 

casual employment. See EMPLOYMENT. 

casual negligence. See NEGLIGENCE. 


casualty. I. A serious or fatal accident. 2. A person or 
thing injured, lost, or cestroyed. 


casualty gain. /nsurance. The profit realized by an 
insured when the benefits paid exceed the insured 
property's adjusted value. 


casualty insurance. See INSURANCE. 

casualty loss. See Loss. 

casualty pot. Tax. A step in evaluating tax liability in 
which casualty gains and losses are compared to 


determine whether a net loss or gain has occurred 
Cf. Main por. 


casus improvisus 


casu consimili (kay-s[y}oo ken-sim-e-li), n. [Latin “in a 


like case"] Hist. A writ of entry allowing the holder 
of a reversionary interest in land to sue for the 
return of land alienated by a life tenant or a tenant 
by the curtesy. © This writ originated in the second 
Statute of Westminster (13 w. I) ch. 24 (1285), 
which expanded the writs available to litigants by 
requiring the Chancery to issue a writ for any situa- 
tion that called for a writ similar to one that had 
previously issued consimili casu (“in a like case"’). 
Specifically, the statute provided (in Latin) that “as 
often as it shall happen tn chancery that in one case 
a writ is found, and in a like case [in constmili casu), 
falling under the same right, and requiring like 
remedy, no writ is to be found, the d of chan- 
cery shall a in making a writ...." Many other 
writs were Framed under Westminster 2, but this 
particular writ’s close association with the statute led 
to its taking the generic name. — Also termed 
consimili casu; entry in casu consimili. See ACTIONES NO- 
MINATAE. 


casu proviso (kay-s[y]oo pre-vi-zoh). [Latin “in the 


case provided"] Hist. A writ of entry to recover a 
reversion in land alienated by a tenant in dower, i.e., 
a widow with a life estate in the alienated land. 


casus (kay-sos). [Latin] 1. A chance accident; an event 


without human intervention or fault. Cf. cutpa cy; 
DOLUS (1). 2. A situation actually contemplated by the 
legislature in enacting a statute that applies to the 
situation. @ In this sense, the term is opposed to 
casus omissus. Cf. CASUS OMISSUS. 


casus amissionis (kay-ses 9o-mis(h]-ee-ob-nis). [Latin 


“the occasion of the loss”] Hist. The circumstances 
under which a document is lost or destroyed. @ In 
an action to prove the contents of a lost instrument, 
the circumstances under which a document was lost 
was required evidence. Lost documents are now 
covered by Federal Rule of Evidence 1004(1). 


casus belli (kay-ses bel-1). [Latin] An act or circum- 


stance that provokes or justifies war. 


casus foederis go! ag fed-ar-is). [Latin “the case of 


the treaty” or “the case of the agreement”) 1. Intl 
law. A provocative act by one nation toward another, 
entitling the latter to call upon an ally to fulfill the 
terms of an alliance. 2. A clause within a treaty of 
alliance specifying such provocative acts. 3. Contracts. 
A case or an event falling within the terms of a 
contract. 


casus fortuitus ar Bre for-t[y}oo-0-tas). (Latin) 1. A 


fortuitous event. 2. A loss not attributable to human 
fault. ‘ 


casus im us (kay-sas im-pre-vi-zes). [Latin] Hist. 


An unforeseen case; a case not provided for. 
“Casus eee. This is of frequ 


ich, nevertheless, cation of the Statute would 
beneficial, this is a casus en eto the 
rable pp arcshae Act can be applied to tt. The 
case for which it does not p . Statutes, however, which 
are purely remedial are construed , and are often 


extended to cases similar to those mentioned in the Act, 


casus incogltat! 


psc ahah ogee tone ancl hl Rabel A 
enactment." John Trayner, Trayner’s Latin Maxims 70 (4th 
ed. 1694). 
casus incogitati (kay-sos oii A * tt). [Law Latin) 
Hist. Circumstances unthou . © Circumstances 
that were not otherwise ad sessed i in an instrument 
could be determined on equitable grounds. 


casus insolitus (kay-sas in-sol-a-tes). [Latin] Hist. An 
unusual circumstance; an unusual event. 


casus major (kay-ses may-jor). [Latin] An exuaordi- 
nary casualty. 


casus male inclusus (kay-ses mal-ee in-kloo-sas). [Latin 
“case wrongly included’ ] A situation literally provid- 
ed for by a statute or contract, but wrongly so 
because the provision's literal application has unin- 
tended consequences. 
casus omissus (kay-sas o-mis-0s). [Latin “case omitted") 
A situation not Drovided for by a statute or contract, 
and therefore governed by casclaw or new judge- 
made law. Pl. casus omissi. Cf. casus (2). (Cases: 
Statutes 186. C_}.S. Statutes § 320.) 


“At times a state of war to exist between the courts 
anc the The courts decline to 


nating ee 


casus omissus, 
than honific In its Pia" Rupert Gross, Sualutory ite 


don 11-12 (1976). 
casus rarior (kay-sas rair-ee-or). Hist. An exceptional 
case. Pi. easus rariores. 
catalla (ka-tal-9). [Law Latin “chattels") Hist. 1. chat. 
TEL. ~— Also termed catals. 


ge pero leee th cometh of the Normans. For 

. al moval are called chatels: the contrary 
ito! Wa wien i do call Yo John Cowell, The 
interpreter ( 


2. Cattle used for plowing. 


catalla otiosa (ke-tal-o oh-shee-oh-sa). [Law Latin 
“nonworking chattels") Hist. 1. Chattels that are not 
animals. 2. Animals not used for plowing or pulling 
plows or carts (averia carucae). 
catallis captis nomine districtionis (ke-tal-is kap-tis 
nahm-o-nee di-strik-shee-ob-nis). [Latin “chattels 
taken in name of distress”] Hist. A writ permitting a 
landlord who is owed rent to distrain (Le., seize) the 
doors, windows, and gates of the tenant's house. 


eatallis reddendis (ko-tal-is ri-den-dis). See DE CATALLIS 
REDDENDIS. 


catals. See CATALLA. 
cataneus. See CAPITANEUS. 


catchall, adj. Broad; widely encompassing <the catch- 
all factor allows the jury to consider all circum- 
stances extenuating the gravity of the crime>. 


catchall, n. See BROADENING STATEMENT. 

catching bargain. See BARGAIN. 

catchpoll (kach- a Se Hist. puch sheriff's deputy or bail- 
iff. — Pr Also spelled catchpol; catchpole 


Settee Sata ae 
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proach, for such as we now call Sergeants 
of the Mace, Ballfis, or any other thal use to Ares! Men 
Blount, Nomo-Laxicon: 


ieee ory any Action.” Thomas A Law. 
lonary (1670). 


categorical question. See QUESTION (1). 


cater cousin (kay-tor). A distant relative. ¢ The term 
derives from the French quatrecousin, meaning a 
cousin in the fourth degree. 


cathedral. Eccles. law. The principal church of a dio- 
cese, het which the bishop's throne, or cathedra, is 
situa 


cathedral preferment. Eccles. law. In a cathedral 
church, a deanery, archdeaconry, canonry, or other 
office below the rank of bishop. 


catholic creditor. See creprror. 
Catoniana regula (ke-toh-nee-ay-ne reg-ye-le). See RE- 
GULA CATONIANA. 


cats and dogs. Slang. 1. Nonperforming securities. 2. 
Highly speculative securities. 


ae ee stocks as cals 

Soares ad, ohn wor In use pet 1 fo describe 
rthless, speculative securities. Tie sin- 

oo cary dog also means a and the 

related Herral Boriet yer tla the 

19403 1950s."" Kathleen A 

Angels, and Lollipors: Wail Street Slang ott 

cattle-rustling. The stealing of catde. 


cattle-trespass. See TRESPASS. 


caucus (kaw-kas), n. 1. Representatives from a political 
party who assemble to nominate candidates and 
decide part Sere [Cases: Elections €9125. C. a 
Elections § 104.] 2. A meeting of a group, usu. wi 
a deliberative aay. of people aligned by Tony 
or interest to formulate a policy or strategy. — 
caucus, ub. 


“The Se a ow eomenes ae fled to & similar 
of all the known or ad @ particu- 

far nN on an Important issue — in a convention cr any 
other dellberative assembly — strategy 
ing may bo held on th the 8 mect- 
may on the presumed Informa! S 
that those who will cf the 


caucus.” Henry M. Robert, Robert's Rules of Onfer Newly 

Ravised § Bo.’ 668 (aeth ad. 2000), 

separate caucus. A confidential mediation session 
that a mediator holds with an individual party to 
elicit settlement offers and demands. @ When sepa- 
rate caucuses are used, the mediator typically shut- 
tles between the two (or more) sides of a dispute to 
communicate offers and demands. Formerly, ABA 
Model Rule of Professional Responsibility 2.2 (gov- 
erning when a lawyer could act for more than one 
client or as an intermediary between parties) ap- 
plied when a lawyer acted as a mediator. Although 
the rule was deleted from the Model in 2002, 
many states have similar rules in effect. The rule 
requires a lawyer acting as an intermediary to 

‘orm the partes about mediation and the media- 

tor's role, to act impardally, and to have a good- 
faith belief that the matter can be resolved in all 
parties’ best interests. 


causa (kaw-za), n. [Latin] 1. CAUSE (D. 


“One of the vaguest terms of the Roman |uristic language. 
Startin fd basic m of cause, reason, Induce- 
mere. jurists use Ht In ve: erent senges.... Causa 

the reason for which so! me judicial measures (actions, ex- 


) were introduced the prastor.... 
lentical animus when it 


* Adolf Berger, Encyclopedic Dictionary of Roman 
Pew 382-9 (1953) 


causa causans (kaw-zo kaw-zanz). An immediate or 
effective cause. See i late cause under CAUSE ()). 


causa jactitationis maritagii (kaw-z0 jak-ti-tay- 
shee-oh-nis mar-a-tay-jee-1). [Latin “cause of asser- 
tion of marriage’) See JACTITATION OF MARRIAGE. 


causa matrimonti (kaw-ze ma-tre-moh- 
nee-t' pree-le-kyoo-ul). [Latin “cause of pre- 
arranged marriage’) ‘Hist. A writ of entry available 
to a woman who had given land to a suitor who 

to marry her within a reasonable time. — 


Also termed entry for marriage in speech. 
causa proxima (kaw-ze prok-si-ma). The immediate 
or latest cause. See proximate cause under CAUSE. 


causa remota (kaw-ze ri-moh-ta). A remote or indi- 
rect cause. See remote cause under CAUSE. 


causa sine qua non (kaw-za si-nee kway non also 
sin-ay kwah nohn). A necessary cause; the cause 
without which the thing cannot be or the event 
would not have occurred. See but-for cause under 
CAUSE (1). 


2. Roman & civil law. A consideration or induce- 
ment. 
“The revolution of the ancient taw of Contract was consum- 
mated when the Prastor of some one year announced In his 
Edict that he would grant bs peery actions upon Pacts 
which had never been matured at all Into Contracts, provid- 
ed only that the Pacts In question had been founded on a 
(causa). Henry S. Maine, Ancient Law 28 
(17th ed. 1901). 


“Asticie 1131 of the French Civil Code provides that: 'L’obil- 

mM Sans cause, OU Sur Une fausse Cause, OU sur une 
cause Illicite, ne peut avoir aucun effet.” This cause or causa 
fs a synonym for consideration, and we find the terms used 
interchangeably in the eariler ." John 
re cal 361 ( L. Willams ed., 10th 


causa falsa (kaw-za fal-sa for fawl-sa]). See falsa 


causa non secuta (kaw-za non so-kyoo-t). {Latin 
“the (expected) consideration not having fol- 
lowed") Roman law. A consideration that has failed; 
failure of consideration. 


falsa causa (fal-sa [or fawl-so]: kaw-ze ). [Latin 
“mistaken reason or motive”] Roman law. Falsity of 
consideration. @ This might result from several 
things, such as a mistaken reason for making a gift 
a — Also termed (esp. in civil law) causa 


causa causae est causa causati (kaw-za kaw-zee est 
kaw-zo kaw-zay-t1). [Latin “the cause of a cause is the 
cause of the thing caused”) Torts. The principle that 
the cause of the cause (rather than only the immedi- 
ate cause) should also be considered as the cause of 
the effect. 


causa cognita (kaw-za kog-ni-ta). (Latin) Hist. After 
investigation; the cause (or facts) having been ascer- 
tained. Cf. posT CAUSAM COGNITAM. 
“Formartty, inhibitions were not granted except causa cg ae 
fa (although a different rul prevails), because 
ae Doon Gn aie Gil cence alee tights of 


causation 


are not 
and cause shown warranting such orders.” John Trayner, 
Trayner’s Latin Maxims 71-72 (4th ed. 1894). 
causa data causa non secuta (kaw-za day-ta kaw-2z0 
non si-kyoo-ta). [Latin] Roman law. The consider- 
ation having been given but the counterpart not 
having followed. © The phrase appeared in refer- 
ence to consideration promised for an act that never 
took place — e.g., an advance payment for work not 
done, or a gift given in contemplation of marriage 
before the wedding was called off. See conpicrio. 


causa debendi (kaw-za di-ben-di). {Latin} Hist. The 
grounds of debt. 


causa et modus transferendi dominii (kaw-zo et moh- 
des trans-far-en-di do-min-ee-1). [Law Latin] Hist. 
The tide and the manner of transferring proper- 
ty. — Also (erroneously) spelled causa et modus trans- 
farendi dominii. 

causa falsa. See falsa causa under CAUSA (2). 

causa jactitationis maritagii (kaw-za jak-ti-tay-shee-oh- 
nis mar-e-tay-jee-1). [Latin “cause of assertion of 
marriage”) See JACTITATION OF MARRIAGE. 


causal (kaw-zal), adj. 1. Of, relating to, or involving 
causation <a causal link exists between the defen- 
dant’s action and the plaintiffs injury>. 2. Arising 
from a cause <a causal symptom>. Cf. CAUSATIVE. 

causal challenge. See challenge for cause under CHaL- 
LENGE (2). 


causality (kaw-zal-a-tee), n. The principle of causal 
relationship; the relation between cause and effect 
<the foreseeability test is one of duty and of causali- 
tv>. — Also termed causation. — causal, adj. 

causa lucrativa. See LUCRATIVA CAUSA. 

causa matrimonii praelocuti. See CAUSA). 

causam nobis quare (kaw-zam noh-bis sig- 
-nif-a-seez r-ee). [Latin “that you-signify to us 
the cause why”) Hist. A writ ordering a town’s mayor 
to give scisin of land to a. grantee of the king. 

causa mortis (kaw-za mor-tis), adj. Done or made in 


contemplation of one’s own death. See gift causa 
mortis under GIFT. ; ‘ 


causa non secuta. See CAUSA (2). 


causa promissionis (kaw-zo pre-mish-ee-ob-nis). Eccles. 
law. The doctrine that an informal undertaking does 
not oblige if it lacks a good cause. 


causa proxima, See CAUSA (D. , 


causare (kaw-zair-ee), vb. [Law Latin fr. Latin causari 
“to litigate”) To litigate; to show cause against. 

causa remota. See CAUSA (1). 

causa scientiae (kaw-za si-en-shee-ee). (Law Latin] 
Scots law. Cause of knowledge. @ The phirase typically 


referred to a witness's basis for drawing a particular 
conclusion, esp. in a case involving scientific exper- 
tise. 


causa sine qua non. See CAUSA (L). 

causation (kaw-zay-shon). 1. The causing or produc- 
ing of an effect <the plaintiff must prove causa- 
tion>. 2. CAUSALITY. 


Gught to be treated es the dominant one with reference, not 
Sant i caceh te tu een” tema Onna he 
event.” In Cardozo, The 


negative causation. Securilies. The defense that part 
of the plaintiff's damages were caused by factors 
other than the depreciation in value of the securi- 
ties resulting from registration-statement defects. © 
If negative causation is proved, the plainuffs dam- 
ages should be reduced. 15 USCA § 77k(e). 
(Cases: Securities Regulation €=25.21(5). C.J.S. Se- 
curilies Regulation § 89.] 

transaction causation. Securities. The fact that an 
investor would not have engaged in a given trans- 
action if the other party had made truthful state- 
ments at the required time. [Cases: Securities Reg- 
ulation @ 60.47. C.J.S. Securities Regulation 
§§ 208-210, 215.] 

causative (kaw-ze-tiv), adj. 1. Effective as a cause or 
producing a result <causative factor of the acci- 
dent>. 2. Expressive of causation <the causative 
relationship between drinking and assauli>. Cf. 
CAUSAL. 

causator (kaw-zay-tor), n. [Latin “promoter of litiga- 
tion") Hist. 1. A litigant. 2. A person who manages or 
litigates a cause for another. 

cause, n. 1. Something that produces an effect or 
result <the cause of the accident>. 


“It has been said that an act which In no way contrivuted to 
the result In question cannot be a cause of It; but this, of 
ee pedo ldocatdisog Hid rage cab col ihd serge 
happen same though ndant’s act or 
omission had nol occured: is not a result of i. The ques- 


tion ts not what would have but what did hap- 
pea.’ Josepn H. Beale, The Pann Comerances of an 
Act, 33 Harv. L. Rev. 633, 638 (1820). 


but-for cause. The cause without which the event 
could not have occurred. — Also termed actual 
cause; cause in fact; factual cause. 


concurrent cause. One of two or more causes that 
simultaneously produce a result. 


contributing cause. A factor that — though not the 
deer cause — plays a part in producing a 
result. 


cause. Archaic. A person who is contrib- 
utorily or comparatively neghgent. 


direct and proximate cause. See proximate cause. 
direct cause. See proximate cause. 

efficient adequate cause. See proximate cause. 
efficient cause. See proximate cause. 

efficient intervening cause. See interven:ng cause. 
efficient proximate cause. See proxiinate cause. 
factual cause. See but-for cause. 

first cause. See proximate cause. 


immediate cause. The last event in a chain of 
events, though not necessarily the proximate cause 


of what follows. — Also terme 
initial cause. See proximate cause. 


effective cause. 
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intervening cause. An event that comes between 
the initial event in a sequence and the end result, 
thereby altering the natural course of events that 
might have connected a wrongful act to an injury. 
@ If the intervening cause is strong enough to 
relieve the wrongdoer of any liability, it becomes a 
superseding cause. A depenident intervening cause is one 
that is not an act and is never a superseding cause. 
An independent intervening cause is one that operates 
on a condition produced by an antecedent cause 
but in no way resulted from that cause. — Also 
termed intervening act; intervening agency; interven- 
ing force; i lent intervening cause; efficient inter- 
vening cause; supervening cause; novus actus inlerven- 
iens; nova causa inlerveniens. See superseding cause. 
[Cases: Negligence €=430. C.J.S. Negligence 
§§ 202-205.] 

jural cause. See proximate cause. 

legal cause. oce proximate cause. 

primary cause. See proximate cause. 


ring cause. 1. Sce proximate cause (2). 2. Real 
estate. The efforts of the agent or broker who 
effects the sale of realty and who is therefore 
entitled to a commissioin. (Cases: Brokers €953. 
C.J.S. Brokers §§ 166-169.) 
proximate cause. 1. A cause that is legally sufficient 
to result in liability; an act or omission that is 
considered in law to result in a consequence, so 


’ that liability can be imposed on the actor. [Cases: 


Negligence €=375.} 2. A cause that directly pro- 
duces an event and without which the event would 
not have occurred. (Cases: Negligence 379, 385. 
CJS. Negligence § 197.) — termed (in both 
senses) direct cause; direct and proximate cause; effi- 
cient proximate cause; efficient cause; efficient adequate 
cause; initial cause; first cause; legal cause; procurin 
cause; ucing cause; primary cause; jural cause. Cf. 
(in sense 2) remole cause. 

“The four ‘tests’ or ‘clues’ of proximate cause in a criminal 


syed) Ree ete soee ele 
623 (Sd ed. 1882). 


sense, 
act go forward to etemity, and the causes 
to the dawn of human events, and beyond. 


attempt to Impose responsibil! 
resuft in Infinite Gabi 


remote cause. A cause that does not necessarily or 
alpine: produce an event or injury. Cf. proxi- 
male cause (2). [Cases: Negligence €383.] 


sole cause. The only cause that, from a legal view- 
int, produces an event or injury. @ If it comes 
tween a defendant's action and the event or 
injury at issue, it is treated as a su ing cause. 
(Cases: Negligence €°431. CJ.S. Negligence 
§§ 202, 315.) 
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pt bagi dedi lee iialenlab omgert bigeobldtsdagaomnied ined 
‘sole cause’ purposes particular case, even 
be so treated In a different kind of cause of 
action. A ‘sole cause’ which intervenes between defendant's 
act and the resuit In 
Ing cause.’ The 


detifn'sprosnata caine treat) eating ata 
na cause 

than his at was tho slo cause a he there need be 
no 


so far as ha is concemed; (3) 4 Is not 
that defendant's act should have been the sole 
the harm, — which is another 


cause form of 
stating that a contributory cause Is lent." Rollin M. 
ool Boyce, Criminal Law 781-82 (3d ed. 


superseding cause. An intervening act or force that 
the law considers sufficient to override the cause 
for which the original tortfeasor was responsible, 
thereby exonerating that tortfeasor from liabili- 


ty. — termed sole cause. Cf. intervening cause. 
(Cases: Negligence €=431. CJS. Negligence 
§§ 202, 315. 


supervening cause. See intervening cause. 


unavotdable cause. A cause that a reasonably pru- 
dent person would not anticipate or be expected 
to avoid. 


2. A ground for legal action <the plaintiff does not 
have cause to file suit>. 


good cause. A legally sufficient reason. @ Good 
cause is often the burden placed on a litigant (usu. 
by court rule or order) to show why a request 
should be granted or an action excused. The term 
is often used in employment-termination cases. — 
Also termed good cause shown; just cause; lawful 
cause; sufficient cause. - 


cause,’ or simply ‘cause’ 
breach of the terms of an 


of taw, 
aig Aediieplalgn ithout cause before the 
af the term, unless the contract provides otherwise." Mark 
A. Rothstein et al., Employment Law § 9.7, at §39 (1694). 


probable cause. See PROBABLE CAUSE. 


3. A lawsuit; a case <the court has 50 causes on the 
motion docket>. 


preferred cause. A case that a court may for good 
reason accelerate and try ahead.of other cases. — 
Also termed preference case; preference cause. 


short cause. A case that requires little time to try, 
pa half a day or less. — Also termed short-cause 
trial. 


4. CAUSA (2), 


cause, vb. To bring about or effect <dry conditions 
caused the fire>. 


cause-and-prejudice rule. Criminal law. The doctrine 
that a prisoner petitioning for a federal writ of 
habeas corpus on the basis of a constitutional chal- 
lenge must first show that the claim rests on either a 
new rule of constitutional law (one that was unavail- 
able while the case was heard in the state courts) or a 
fact that could not have been uncovered earlier 
despite due diligence, and then show by clear and 
convincing evidence that if the constitutional error 


cautio 


had not occurred, the prisoner would not have been 
convicted. 28 USCA § 2254(e)(2). @ This is an excep- 
tion to the procedural-default doctrine. Before 1996, 
the cause-and-prejudice rule allowed federal courts 
to grant relief on the basis of a constitutional chal- 
lenge that was not presented to the trial if the 
prisoner showed good cause for failing to make the 
challenge at tial, and also showed that the trial 
court's error actually prejudiced the prisoner. 
[Cases: Criminal Law 1438; Habeas Corpus 
404-409. 


cause célébre (kawz sa-leb or kawz say-leb-re). [French 
“celebrated case") A trial or decision in which the 
subject matter or the characters are unusual or 
sensational <the O.J. Simpson trial was a cause 
célébre in the 1990s>. . 


cause in fact. See but-for cause under CAUSE (1). 
cause list. See DOCKET (2). 


cause of action. 1. A group of operative facts giving 
rise to one or more bases for suing; a factual situa- 
tion that entitles one person to obtain a remedy in 
court from another person; CLAM (@ <after the 
crash, Aronson had a cause of action>. [Cases: Ac- 
tion 1, 2. CJ.S. Actions §§ 2-9, 11, 17, 21, 26, 
31-33, 36.) 


“What is a cause of actlon? Jurists have found it difficult to 
give a proper definition. it may be defined generally to be a 


or state of facts that entitles a to maintain an 
action In a judicial tribunal. This state may be — (a) 
a primary ght of the plaintiff ern by the 
deiendant; cr (6) the of such right, 


as In case of actlons or sults for Injunction; or (c) it may be 
that doubts as to some duty nt, or the right 
beclouded by some { adverse right 


by @pparen or , Wh 
the Sr day oe a te teen tae ent 

‘orm his duty, or en property.” Edwin E. Bryan 
Fa Law of Pasting "Under to Codes of Ch Procedure 


2. A legal theory of a lawsuit <a malpractice cause 
of action>. Cf. riciT oF action. — Also termed (in 
senses | & 2) ground of action. 


new cause of action. A claim not arising out of or 
relating to the conduct, occurrence, or transaction 
contained in the original pleading. © An amended 
pleading often relates back to the date when the 
original pleading was filed. Thus, a plaintiff ma 
add claims to a suit without facing a statute-ol- 
limitations bar, as long as the original pleading was 
filed in time to satisfy the statute. But if, the 
amended pleading adds a claim that arises out of a 
different transaction or occurrence, or out of dif- 
ferent alleged conduct, the amendment does not 
relate back to the date when the original pleading 
was filed. Fed. R. Civ. P. 15(c). 


3. | oosely, a lawsuit <there are four defendants in 
the pending cause of action>. 


cause-of-action estoppel, See COLLATERAL ESTOPPEL. 


causidicus (kaw-zid-o-kes), n. [Latin “pleader”] Rowan 
law. A speaker or pleader who pleaded cases orally 
for others. Cf. apvocatus. 

cautio (kaw-shee-oh), n. [Latin “security"] Roman & 
civil law. 1. Security usu. vag to ensure the per- 
formance of an obligation. BAIL (1); BOND (). 2. A 
surety. Pl. cautiones (kaw-shee-ch-neez). 


caution 


cautio fidejussoria (kaw-shee-oh fi-dee-ya-sor- 
ee-a). [Latin] Security given by a third party in a 
contract of fidejussio. See FINEJUSSION. 


cautio judicatum solvi (kaw-shee-oh joo-di-kay-tam 
sol-vi). [Latin] A ae security for court 
costs. — Also spelled cautio judicatam solvi. (Cases: 
Costs 105. C.}.S. Casts §§ 59, 63.) 


cautio Muciana (kaw-shee-oh myoo-shee-ay-na). 
{Latin “security introduced by Mucius Scaevola"] 
Security given by an heir or legatee to obtain 
immediate ion of a conditional inheritance. 
®@ The condition in the will usu. wired an heir 
to refrain from doing some act, such as marriage 
or overseas travel. 


cautio pigneratitia (kaw-shee-oh pig-ner-e-tish- 
[ee)-0). [Latin “security by pledge’ Security given 
by pledging goods. — Also spelled cautio pignerati- 
cia; cautio pignoralitia. Cf. actio pigneralitia under ac- 
TIO. 

cautio nsis (kaw-shee-oh proh ek-spen-sis). 
{Latin “security for costs") Security for court costs. 
(Cases: Costs 105. C.J.S. Casts §§ 59, 63.) 


cautio usufructuaria (kaw-shee-oh yooz-yo-frak- 
choo-air-ee-a). [Latin “tenant’s security”) Security 
given by a usufructuary or tenant for life or a term 
of years against waste of the enjoyed property. See 
usurruct. [Cases: Landlord and Tenant €184(1); 
Life Estates 6. C.J.S. Estates § 54.) 


caution (kay-shan). Civil & Scots law. 1. Security given 
to ensure performance of some obligation. See Jura. 
TORY CAUTION (2). 2. The person who gives the securi- 
ty; a cautioner. See Ball (4). 


cautionary instruction. See JURY INSTRUCTION. 
cautione admittenda. See DE CAUTIONE ADMITTENDA. 


cautioner (kaw-shan-er or fin senses 2 & 3] kay- 
shan-sr). 1. A person who cautions or warns. 2. Civil 
& Scots lax:. A person who puts up security to ensure 
the performance of some obligation. 2. Scots law. A 
personal security. 


caution money. See EARNEST MONEY. 


cautionry (kay-shan-ree), n. Scots law. The obligation 
to act as surety for another. oe 


c.a.v. abbr. CURIA ADVISARI VULT. 


caveat (kav-ee-aht or kay-vee-at or kav-ee-at). [Latin 
“let him or her beware”) 1. A warning or proviso 
<he sold the car to his friend with the caveat that 
the brakes might need repairs>. 


caveat actor (kay-vee-at ak-tor). [Latin] Let the 
doer, or actor, beware. 


caveat emptor (kay-vee-at emrp-tor). {Latin “let the 
buyer beware} A doctrine holding that purchasers 
buy at their own risk. @ Modern statutes and cases 
have greatly limited the importance of this doc- 
trine. [Cases: Sales €°41, 269; Vendor and Pur- 
chaser €°$7(1). C.].S. Sales §§ 52, 271; Vendor and 
Purchaser 8§ 49, 51-63, 67-69, 79.] 
“tt [caveat emptor] ts one of that tribe of 
maxims that Infest our law .... [T]hey fill the ear and sound 
Uke sense, and to the eye took {ike leaming; while their 
main use [s to supply the place of either or ” Guflan C. 
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on faimess. | 
with the rule of caveat emptor.” D. Nims, The 
(1929). 
eaveat venditor (kay-vee-at ven-di-tor). [Latin] Let 
os tricigs beware. [Cases: Sales 269. C.J.S. Sales 
J 
caveat viator (kay-vee-at vi-ay-tor). [Latin “let the 
traveler beware] The duty of a traveler on a 
highway to use due care to detect and avoid 
defects in the way. 
2. A formal notice or warning given by a party to a 
court or court officer requesting a cays ear of 
proceedings <the decedent's daughter filed a cave- 
at stating the facts on which her will contest is 
based>. 3. Under the Torrens system of land titles, 
a formal notice of an unregistered interest in land. 
® Once lodged with the register of deeds, this notice 
prevents the register from recording any dealing 
affecting the estate or the intercst claimed. See Tor. 
system. [Cases: Records @°9(13.1).)] — caveat, 
vo. 
caveatable (kay-vee-at-a-bal), adj. Of or relating to a 
legal or equitable interest that is protectable by a 
caveat. See CAVEAT (2), (3). 
caveatee (kay-vee-at-ee). One whose interest is chal- 
lenged by a caveat. 
caveator (kay-vee-ay-ter). One who files a caveat, esp. 
to challenge the validity ofa will; ConTESTANT (1). 
C.B. abbr. 1. COMMON BENCH. 2. Hist. Chief Baron of the 
Exchequer. 


CBA. abbr. COLLECTIVE-BARGAINING AGREEMENT. 
CBO. abbr. CONGRESSIONAL BUDGET OFFICE. 
CBOE. abbr. ctHtiCaGO BOARD OPTIONS EXCHANGE. 
CBOT. abbr. CHICAGO BOARDOFTRADE. 
CBT. abbr. cuicaGo BOARD OF TRADE. 


CC. abbr. 1. Circuit, city, civil, or county court. 2. 
Chancery, civil, criminal, or Crown cases. 3. civiL 
CODE. . 


CCC. abbr. 1. COMMODITY CREDIT CORPORATION. 2, CUS- 
TOMS COOPERATION COUNCIL. 


C corporation. See corPoraTION. 

CCPA. abbr. couRT OF CUSTOMS AND PATENT APPEALS. 
CCR. abbr. uNrTED STATES COMMISSION ON CIVIL RIGHTS. 
CD. abbr. cerrificaTe OF DEPOSIT. 


CDC, abbr. CENTERS FOR DISEASE CONTROL AND PREVEN- 
TION. 


CDFI Fund. abbr. comMMUNITY DEVELOPMENT FINANCIAL 
INSTITUTION FUND. 
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CEA. abbr. COUNCIL OF ECONOMIC ADVISORS. 


ceap (cheep). Hist. Anything for sale; a chattel (usu. 
cattle) used as a medium for barter. 


ceapgild (cheep-gild). Hist. A tax or fine paid with an 
animal rather than with moncy. — Also spelled 
ceapgilde. 


cease, vb. 1. To stop, forfeit, suspend, or bring to an 
end. 2. To become extinct; to pass away. — cessa- 
tion (se-say-shan), n. 


cease-and-desist letter. A cautionary notice sent to an 
alleged oa describing the offensive activity 
and the complainant's remedies and demanding that 
the activity stop. @ A cease-and-desist letter is com- 
monly used to stop or block the suspected or actual 
infringement of an intellectual-property right before 
litigation. ; 

cease-and-desist order. A court's or agency's order 
prohibiting a person from continuing a particular 

. course of conduct. See INJUNCTION; RESTRAINING OR- 
per. [Cases: Administrative Law and Procedure 
510; Injunction €@157, 202.1. CJS. Injunctions 
§§ 240-241; Public Administrative Law and Procedure 
§ 159.) 


ceasefire. See TRUCE. 
cedant. See REINSURED. 


cede (seed), vb. 1, To surrender or relinquish. 2. To 
assign or grant. — cession (sesh-an), n. — cession- 
ary (sesh-an-er-ce), adj. 


cedent. See REINSURED. 


cédula (say-doo-lah). [Spanish] Spanish law. 1. An offi- 
cial document used to identify someone; an identity 
card. 2. A promissory note. 3. A summons; specif., a 
citation requiring a fugitive to appear in court to 
face criminal charges. @ The citation is usu. affixed 
to the fugitive’s door. 4. Hist. A decree of the Span- 
ish Crown; esp., a royal enactment issued by the 
Council of Castile or of the Indies. 


ceiling price. See PRICE. 
ceiling rent. See RENT (). 


cenegild (kay-na-gild). Hist. An expiatory fine paid by 
a murderer to the victim's relatives. 


censere (sen-seer-ee), vb. [Latin “to express an opin- 
ion"] Roman law. To decree or resolve. 


censo (sen-soh). [Spanish] Spanish law. 1. The census; 
spécif., an official count of the le within a 
nation, state, district, or other political subdivision. 
2. Ground rent. 3. An annuity or payment for the 
use of land. 


censo al quitar (ahl kee-tahr). A redeemable annui- 
ty. — Also termed censo redimible. 


censo tivo (kawn-seeg-nah-tee-voh). A 
transferable annuity backed by a lien on the debt- 
or’s real property. @ The debtor retains full legal 
tide to the real property. — Also termed censo 
consignatorio. 

censo enfiteutico (en-fee-tay-oo-tee-koh). A real 
property owner’s annuity from a usufructuary ten- 
ant; an annuity paid from an emphyteusis (a long- 
term lease of land). See empuyveusis. 


center-of-gravity ductrine 


censo redimible. See censo al quitar. 


censo reservatio (ray-ser-vah-tee-oh). An annuity 
payable by a grantee of land to the grantor. @ The 
annuity is reserved when the land is transferred to 
the grantee. 


censor, n. 1. Roman law. (ilal.) A Roman officer who 
acted as a census-taker, assessor, and reviewer of 
pa morals. 2. A person who inspects publications, 
lms, and the like for objectionable content. 3. In 
the armed forces, someone who reads leuers and 
other communications and deletes material consid- 
ered a security threat. — censorial, adj. — censor- 
ship, n. 


censor (sen-ser), vb. To officially inspect (esp. a book 
or film) and delete material considered offensive. 


censorial jurisprudence. See LAW REFORM. 


censumethidus (sen-sa-meth-o-das). [Law Latin] See 
MORTMAIN. — Also spelled censumorthidus. 


censure (sen-shar), n. An official reprimand or con- 
demnation; harsh criticism <the judge's careless 
statements subjected her to the judical council's 
censure>. — censorious, adj. 


censure, vb. To reprimand; to criticize harshly <the 
Senate censured the senator for his inflammatory 
remarks>. 


census. The official counting of people to compile 
social and economic data for the political subdivision 
to which the people belong. Pi. censuses. (Cases: 
Census €1. C.J.S. Census §§ 5, 8.] 


federal census. A census of a state or territory, or a 
portion of either, taken by the Census Bureau of 
the United States. ¢ The Constitution (art. I, § 2) 
requires only a simple count of persons for pur- 
poses of apportioning congressional representation 
among the states. Under Congress's direction, 
however, the census has evolved to include a wide 
variety of information that is useful to husinesses, 
historians, and others not affiliated with the feder- 
al government. [Cases: Census 61. C.J.S. Census 
§§ 5, 8.) 


Census Bureau. Ste BUREAU OF THE CENSUS. 


centena (sen-tee-na). [fr. Latin cent “hundred"] Hist. 
A district containing 100 freemen, established 
among the Germans, Franks, Goths, and Lombards. 
@ The centena corresponds to the Saxon hundred. 


centenarius (sen-te-nair-ee-as). [fr. Latin centum “hun- 
dred-man”) Hist. A petty judge or undersheriff of a 
hundred. See nuNpRED. 


Center for Minority Veterans. A unit in the U.S. 
Department of Veterans Affairs responsible for pro- 
moting the use of VA services, benefits, and pro- 
grams by minority veterans. 

Center for Women Veterans. A unit in the U.S. De- 

rtment of Veterans Affairs responsible for advising 
emale veterans about VA programs and for evaluat- 
ing VA programs to ensure access by women. 
center-of-gravity doctrine. Conflict of laws. The rule 
that, in choice-of-law questions, the law of the juris- 
diction with the most significant relationship to the 
transaction or event applies. — Also termed signift- 


Centers for Disease Control and Prevention 


cant-relationship theory; grouping-of-contacts _ theory. 

(Cases: Action 17. C.].S. Actions §§ 18-20; Conflict 

of Laws §§ 2-3, 12, 15, 20, 23, 27-32, 34-40, 42-48, 
0-65, 96-97, 100, 102, 105-107.) 


Centers for Disease Control and Prevention. An 
agency in the U.S. Department of Health and Hu- 
man Services responsible for conducting medical 
research and for peponding to public-health emer- 
gencies. @ It was established by Department reorga- 
nization in 1999, — Abbr. CDC. 

centesima (sen-tes-a-ma), n. & adj. (Latin “one-hun- 
dredth"] Roman law. The hundredth part; 1%. See 
USURAE CENTESIMAE. 

Central American Court of Justice. A court created by 
a 1908 convention between Costa Rica, El Salvador, 
Guatemala, Honduras,-and Nicaragua, to guarantee 
the rights of the various republics to maintain peace 
and harmony in their relations and to prevent re- 
course to the use of force. ® The convenuon expired 
after ten years, and the court ceased to exist in 1918. 


central clearing system. A method of facilitating secu- 
rities transactions in which an agent or subsidiary of 
an exchange acts as a clearinghouse for member 
brokerage firms by clearing their checks, settling 
their accounts, and delivering their payments. @ 
Most transactions are reflected solely by computer- 
ized book entries, and clearinghouse statements are 
submitted. showing the net balance to be paid to 
reconcile the member firm’s accounts. 


Central Criminal Court. The Crown Court sitting in 
London, formerly known as the Old Bailey. @ The 
Central Criminal Court, created in 1834, has juris- 
diction to try all indictable offenses committed in 
London. See crown court. 


Central Criminal Court Act. See pALMER's ACT. 


central government. See federal government (1) under 
GOVERNMENT. 


Central Intelligence Agency. An ind dent federal 
agency that compiles intelligence information, con- 
ducts counterintelligence activities outside the Unit- 
ed States, and advises the President and the National 
Security Council on matters of foreige intelligence 
and national security. @ It was created by the Nation- 
al Security Act of 1947. 50 USCA;§§ 401 et seq. — 
Abbr. CIA. See NATIONAL SECURITY COUNCIL. 


Central Office. The primary office for most of Eng- 
land’s courts. © The Central Office was established in 
1879 to consolidate the masters and associates of the 
common-law courts, and the clerical functions of the 

. Crown Office of the Queen’s Bench Division, the 
Report and Enrollment offices of the Chancery Divi- 
sion, and several other offices. 


centumviri (sen-tam-vo-ri), 71. if’: {Latin “hundred 
men"’} Roman law. A court with jurisdiction to hear 
important cases, esp. those relating to inheritances 
and disputed wills. ¢ The court originally consisted 
of 105 judges — 3 from each of the 35 tribes. 


CEO. abbr. CHIEF EXECUTIVE OFFICER. 


ceorl (chorl). Hist. A Saxon freeman who either pos- 
sessed no landed property or held land of a thane by 
paying rent or providing services. @ After the Nor- 
man Conquest, ceorls were reduced to the status of 
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unfree villeins. Under Norman rule, the variant 
form of the word, churl, became associated with 2 
base peasant, and soon acquired the connotation of a 
surly, coarse person (hence the modern mean- 
ing). — Also termed chur; cirliscus. 


cepi (see-pi). [Latin] Hist. 1 have taken. @ Cepi was 
often used in a capias return by an arresting sheriff, 
as in cepi corpus el est in custodia (“I have taken the 
defendant [or body] and he is in custody”). 


“But for injurlas committed with force to the persan, proper- 
, af the plaintiff, the law, to punish the 
t its disturban 


dendum, which at authorised 
defendant, and Im him til the 
produce him in court.... if by this 
was arrested, the sheriff retumed 
dorsed. this writ 
him till the retum-day, he might, at his 
own peril, have tet the defendant continue at ; thoug 
he was fiable, In case of his non appearance in court, to 
make amends to the plaintiff in an action for an escape, or 
to be amerced by the court for tha contempt, in not 
producing the body pursuant to the retum he had made on 
the writ. in, Practice Common-Placed: 
Rules and Cases of Practice in the Courts of King's Bench 
and Common Pleas xil-xdill (8d ed. 1787). 
cepi val et bail (see-p1 kor-pas et bayl). I have 
arrested and then released the defendant on a bail 
bond.: 


i corpus et committitur (see-p: kor-pas et ke- 
i al I have arrested and comn Hied the de- 


fendant (to prison). 

cepi corpus et est languidus (see-p! kor-pas et est 
lang-gwa-das). 1 have arrested the defendant and 
he ts sick. @ This notation in a sheriff's return 
indicated that the defendant was too sick to be 
moved safely from the place of arrest. 


cepi corpus et paratum habeo (see-pi kor-pas et pa- 
ray-tam hay-bee-oh). I have made an arrest and 
am ready to produce the defendant. 


cepit (see-pit). [Latin] Hist. He took. © This was the 
main verb in a declaration in an action for trespass 
or replevin. 
cepit et abdusit (see-pit et ab-duk-sit). [Latin] Hist. He 
took and led away. @ This declaration appeared in 
either a writ of trespass or a larceny indictment for 
theft of an animal. 
it et ( it et as-por-tay-vit). [Latin] 
“Frist. He took and canned ae This declaration 
ap in either a writ of trespass or a larceny 
indictment for a defendant's wrongfully carrying 
away goods 
cepit in alio loco (see-pit in ay-lee-oh loh-koh). [Latin] 
Hist. He took in another place. @ This phrase ap- 
peared in a replevin-action pleading in which a 
defendant asserted that the property had been taken 
at a place other than that named in the plaintiff's 
declaration. 


CEQ. abbr. COUNCIL ON ENVIRONMENTAL QUALITY. 
cerage (seer-ij). See wax scor. 


cera impressa (seer-a im-pres-9). [Latin “impressed 
wax"] Hist. An impressed seal. @ Cera iinpressa origi- 
nally referred only to wax seals, but later came to 
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i include any impressed seal, regardless of the sub- 
stance impressed. See SEAL. 


“The courts have held that an impression made on waters 


—, Willam C. Anderson, A Dictionary of Law 926 

ceratium (si-ray-shee-am). See WAX SCOT. 

CERCLA (ser-kla). abbr. Comprehensive Environmen- 
tal Response, Compensation, and Liability Act of 
1980. @ This statute holds responsible parties liable 
for the cost of cleaning up hazardous-waste sites. 42 


USCA §§ 9601 et seq. See superrunp. [Cases: Envi- 
ronmental Law 436.) 


“CERCLA Is probably the most controversial environmental 
ea nagmll Pocitontaon | phaeh| eee ape oats aging 
safeguard human health and the environment from the toxic 
consequences of decades of Irresponsible waste handling. 


ups which are . 
John G. & S. Weber, The Law of 
(ee lastes and Toxic Substances In a Nutshell 256 


ceremonial marriage. See MARRIAGE (3). 
cert. abbr. CERTIORARI. 
certain contract. See CONTRACT. 


certans de damno vitando (ser-tanz dee dam-noh vi- 
tan-doh). (Law Latin] Hist. Striving to avoid a loss. — 
Sometimes shortened to damno vitando. 


certans de lucro captando (sar-tanz dee loo-kroh kap- 
tan-doh). [Law Latin] Hist. Striving to make a gain; 
attempting to obtain an advantage. 


certificando de recognitione stapulae (sar-ti-fi-kan-doh 
dee rek-ag-nish-ee-oh-nee stay-pya-lee). (Law Latin 
“by certifying the recognition oF the statute staple”) 
Hist. A writ commanding the holder of certain com- 
mercial debt instruments (i.e., the mayor of the 
staple) to certify to the lord chancellor the existence 

. and terms of a statute spre (i.e., a bond for com- 
mercial debt) wrongfully detained by a party to the 
bond. See STATUTE STAPLE. 


certificat d’utilite. [French] Patents. UTILITY MODEL. 


certificate, n. 1. A document in which a fact is formal- 
ly attested <death certificate>. See stock cERTiFI- 
cate. 2. A document certifying the bearer's status or 
authorization to act in a specified way <nursing 
certificate>. 3. A notice by one court to another 
court of the action it has taken <when issuing its 
opinion, the Seventh Circuit sent a certificate to the 
Minois Supreme Court>. 


certificate creditor. See creDITor. 
certificated security. See security. 


certificate.into chancery. English law. The decision of 
a common-law court on a legal question submitted 
by the chancery court. 


certificate of convenience and necessity 


certificate land. See LAND. 


certificate of acknowledgment. See ACKNOWLEDGMENT 
(6). 


certificate of amendment. A document filed with a 
state corporation authority, usu. the secretary of 
state, reflecting changes made to a corporation's 
articles of incorporation. [Cases: Corporations 40. 
C.J.S. Corporations § 38.) 

certificate of a ability. In an appeal from the 
denial of Gel haba corpus rele, a document 
issued by a United States circuit judge certifying that 
the prisoner showed that a constitutional right may 
have been denied. 28 USCA § 2253(c)(2). @ The 
prisoner does not have to show that the case would 
succeed on the merits, only that reasonable jurists 
would find the claim at least debatable. Miller-El v. 
Cockrell, 537 U.S. $22, 336, 123 S.Ct. 1029, 1039 
(2003). If the certificate is not issued, no appeal is 
poole 28 USCA § 2253(c)(1); Fed. R. App. P. 

2(b). — Also termed (before 1996) certificate of 
probable cause; certificate of reasonable doubt; writ of 
probable cause. — Abbr. COA. 


certificate of assize. Hist. In England, a writ grantin 
a retrial. © The certificate of assize has been replace 
by a court order granting a new trial. 


certificate of authority. 1. A document authenticating 
a notarized document that is being sent to another 
jurisdiction. @ The certificate assures the out-of-state 
or foreign recipient that the notary public has a valid 
commission. — Also termed certificate of capacity; 
certificate of official character; certificate of authentication; 
certificate of prothonotary; certificate of magistrucy; apos- 
tlle; verification. 2. A document issued by a state 
agency, usu. the secretary of state,-granting an out- 
of-state corporation the right to do business in the 
. on Corporations 648. C.J.S. Corporations 
§ : 


certificate of bad faith. In a case in which a party has 
been allowed to proceed in a United States district 
court in forma fore: a document issued by the 
court attesting that an appeal by that party would he 
frivolous and therefore should not be allowed unless 
the party pays the ordinary filing fees and costs. 28 
USCA§ 1915(a)(3).. Cf. cegTiricaTe OF GOOD FAITH. 


certificate of capacity. See CERTIFICATE OF AUTHORITY 
(. . 


certificate of conference. A section of a pleading or 
motion filed with the court, usu. contained separate 
ly on a page near the end of the document, whereby 
the party filing the pleading or motion certifies to 
the court that the parties have attempted to resolve 
the matter, but that a judicial determination is need- 
ed because an agreement could not be reached. © 
Courts require some motions to have a certificate of 
conference attached to them. ‘his compels the par- 
ties to try to resolve the issue themselves, without 
burdening the court unless necessary. Fed. R. Civ. P. 
26(c), 37. 


certificate of convenience and necessity. A certificate 
issued by an administrative agency granting operat- 
ing authority to a utility or transportation compa- 

ny. — Also termed certificate o, ic convenience @ 
ity. (Cases: Automobiles @=77; Carriers ¢=8; 


certificate of conviction 


Public Utilities C113. C.J.S. Aeronautics and Aero- 
ere § 189; Carriers §§ 356-366, 373-376, 378-381, 

83-384; Motor Vehicles §§ 174, 179-183; Public Utili- 
lies §§ 4, 69, 71.) 


certificate of conviction. A signed and certified war- 
rant authorizing a person’s imprisonment after an 
adjudication of guilt. 

certificate of correction. 1. A document that corrects 
an error in an official document, such as a certificate 
of incorporation. 2. Patents. A document issued by 
the U.S. Patent and Trademark Office after a paten- 
tee or assignee rectifies a minor error unrelated to 
either questions of ownership or else defects in a 
patent application's specifications or drawings. @ The 
certificate can correct only three types of errors: (1) 
mistakes made by the PTO, (2) minor clerical or 
typographical errors, and (3) the omission or mis- 
identification of an inventor's name. 35 USCA 
§§ 254-256. Cf. reissue p.t:nt under PaTENT (3). 

(Cases: Patents €7126. C.J.S. Patents §§ 215-216.) 


certificate of deposit. 1. A banker's certificate ac- 
knowledging the ae of money and promising to 
repay the denpaiin . A bank document showing 
the existence of a time deposit, usu. one that ee 
interest. — Ahbr. CD. (Cases: Banks and Banking 
152. C.J.S. Banks and Banking §§ 294-300, 370.) 


negotiable certificate of deposit. A security issued 
by a financial institution as a short-term source of 
funds, usu. -vith a fixed interest rate and maturity 
of one year or less. (Cases: Banks and Bankin 

152. CJ.S. Banks and Banking §§ 294-300, 370] 


certificate of discharge. See SATISFACTION MELE. 
certificate of dishonor. See NOTICE OF DISHIOXOR. 


certificate of dissolution. A document issued by a 
state authority (usu. the secretary of state) certifying 
that a corporation has been dissolved. 


certificate of election. A document issued by a gover- 
nor, board of elections, or other competent authority 
certifying that the named person has been duly 
elected. Cases: Elections €>126(7), 265. C.}.S. Elec- 
tions § 119(1).] 


certificate of faith. In a case in which a party has 
been allowed to proceed in a United States District 
Court in forma a sie a document issued by the 
court attesting that an appeal by the party would not 
be frivolous, so the party should not be required to 
pay costs or security. © District judges occasionally 
issue certificates of good faith even though they are 
never required: a party is allowed to appeal in forma 
pauperis unless the court issues a ceruilicate of bad 
faith. 28 USCA § 1915(a)(3). Cf. CERTIFICATE OF BAD 
FAITH. 


certificate of holder of attached property. A certifi- 
cate given by a person who holds — but does not 
own — property attached by a sheriff; the certificate 
sets forth the holder's interest in the Propeny. 
(Cases: Attachment @°187. C.J.S. tachment 
§§ 239-241.) 


certificate of incorporation. 1. A document issued by 
a state authority (usu. the secretary of state) granting 
a corporation its legal existence and the i to 
function as a corporation. — Also termed charter; 
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corporate charter. 2. ARTICLES OF INCORPORATION. [Cases: 
Corporations 718. C.J.S. Corporations §§ 26, 33-35, 
41, 559.) 


certificate of indebtedness. 1. DERENTURE. 2. TREASURY 
BILL. 3. CERTIFICATE OF DEPOSIT. 


certificate of insurance. A document acknowledging 
that an insurance policy has been written, and set- 
ting forth in general terms what the policy covers. 
(Cases: Insurance ©1710.) 


certificate of interest. Oil & gas. A document evidenc- 
ing a fractional or percentage ownership in oil-and- 
gas production. 


certificate of magistracy. See CERTIFICATE OF AUTHORITY 
a. 


certificate of marriage. See MARRIAGE CERTIFICATE. 


certificate of merit. A certificate, signed by the plain- 
diffs attorney and filed with the complaint in a civil 
suit, declaring that the plaintiff's attorney has con- 
ferred with at least one competent expert and alier- 
ward concluded that the suit hes merit. @ Many 
states have a law mandating certificates of merit in 
certain types of cases, such as professional malprac- 
tice. The law's purpose is to weed out frivolous 
claims as early as possible. In those states, if a 
certificate is not filed with the complaint, the action 
is usu. dismissed. If the law requires the certificate to 
be signed under oath or penalty of perjury, it is 
sometimes called an affidavit of merit. 

certificate of occupancy. A document indicating that 
a building complies with zoning and building ordi- 
nances. @ A certificate of occupancy is often required 
before tide can be transferred and the building 
occupied. (Cases: Health €=392; Zoning and Plan- 
ning 371. C.J.S. Zoning and Land Planning §§ 191, 
199, 203.) 


certificate of official character. See CERTIFICATE OF AL- 
THORITY (1). 


certificate of probable cause. See CERTIFICATE OF ap. 
PEALABILITY. — Abbr. CPC. 


certificate of proof. See PROOF OF ACKNOWLEDGMENT. 
certificate of protest. See NOTICE OF DISHONOR. 


certificate of prothonotary. See CERTIFICATE OF AUTHOR- 
ITY a). z 

certificate of public convenience and necessity. See 
CERTIFICATE OF CONVENIENCE AND NECESSITY. 

certificate of purchase. A document reflecting a suc- 
cessful bid for property at a judicial sale. @ The 
bidder receives a property deed if the land is not 
redeemed or if the sale is confirmed by court or- 
der. — Also termed certificate of sale. (Cases: Judicial 
Sales 61. C.J.S. Judicial Sales §§ 48-52.) 


certificate of reasonable doubt. See CERTIFICATE OF AP- 
PEALABILITY. 


certificate of redemption. A document issued by a 
sheriff or other statutorily designated officer to a 
debtor whose property has been foreclosed as evi- 
dence that the debtor paid the redemption price for 
the foreclosed property. See statutory redemption un- 
der REDEMPTION. 
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certificate of registration. 1. Copyright. A U.S. Copy 
right Office document approving a copyright appli 
cation and stating the approved work's registration 
date and copyright registration number. [Cases: 
red kd ag and Intellectual Property 950.25. C.J.S. 
Copyrights and Intellectual §§ 39, 96.) 2. 
Trademarks. A document affirming that the U.S. Pat- 
ent and Trademark Office has allowed and recorded 
a trademark or servicemark. @ The certificate identi- 
fies (1) the registered mark, (2) the date of first use, 
(3) the type of product or service that the mark 
applies to, (4) the registration number and date, (5) 
the registration’s term, (6) the original application 
date, and (7) any conditions or limitations on regis- 
tration. (Cases: Trade Regulation 29251. C.J.S. 
Trade-Marks, Trade-Names, and Unfair 17 
§§ 149, 199-201.) 


certificate of . Maritime law. A document certi- 
fying that a ship has been registered as required by 
law. See recistrY (2). (Cases: Shipping 5. C_J.S. 
Shipping § 16.) 

certificate of rehabilitation. 1. A document issued in 
some states by a court or other authorized govern- 
mental agency, such as a parole board, as evidence 
that a convicted offender is entitled to recover at 
least some of the rights and privileges of citizenship. 
@ The terms and conditions under which certificates 
of rehabilitation are issued vary widely among the 
states that use them. Some states, such as New York. 
issue different kinds of rehabilitation certificates 
based on the number or type of convictions. 2. A 
document issued by a (usu. local) government on the 
renovation, restoration, preservation, or rehabilita- 
tion of a historic building. @ The certificate usu. 
entitles th.. property owner to favorable tax treat- 
ment. 3. A document attesting that substandard 
housing has been satisfactorily renovated and meets 
housing-code standards. 


certificate cf sale. See CERTIFICATE OF PURCHASE. 


certificate of service. A section of a pleading or mo- 
tion filed with the court, usu. contained separately 
on the last page, in which the filing party certifies to 
the court that a copy has been mailed to or other- 
wise served on all other parties. @ A certificate of 
service is usu. not included with the initial pleading 
that the plainuff files to begin a suit, because that 
pleading is usu. filed before it is served (although 
the plaintiff may be required to file proof of service). 
Other pleadings and motions are usu. required to 
have a certificate of service. Fed. R. Civ. P. 5(d). — 
Also termed proof of service. (Cases: Federal Civil 
Procedure 2665; Pleading @=336; Process 7132. 
C.J.S. Pleading §§ 577, 579-583; Process §§ 79-80.] 


certificate of stock. See STOCK CERTIFICATE. 


certificate of title. A document indicating ownership 
of real or personal property. UCC § 9-402(a)(10). e 
This aay usu. identifies any liens or other 
encumbrances. [Cases: Property 29. C.J.S. Property 
§§ 35-37.) 


certification, n. 1. The act of attesting. 2. The state of 
having been attested. 3. An attested statement. 4. 
The writing on the face of a check by which it is 
certified. 5. A procedure by which a federal appel- 
late court asks the U.S. Supreme Court or the high- 


certiorari 


est state court to review a question of law arising in a 
case pending before the appellate court and on 
which itn guidance. @ Certification is commonly 
used with state courts, but the U.S. Supreme Court 

- has steadily restricted the number of cases it reviews 
by certification. See 28 USCA § 1254(2). CF. cerrio- 
rani. [Cases: Federal Courts 392, 463.] 

certification authority. An organization that issues 
digital certificates and maintains a database of certifi- 
cates available on the Internet. @ Many states have 
licensing laws for certification authoriues. — Abbr. 
CA. — Also termed certifying ity. . 

certification hearing. See transfer hearing under HEAR- 
ING. 


certification mark. See certification trademark under 
TRADEMARK. 


certification of bargaining agent. See UNION CERTIFICA. 
TION. 


certification of labor union. See UNION CERTIFICATION. 


certification to state court. The procedure by which a 
federal court of nd oe defers deciding a novel 
question of state law by certifying the question to the 
highest court of the state. See CERTIFICATION (5). 
(Cases: Federal Courts €=392.] 


certification trademark. See TRADEMARK. 
certified check. See CHECK. 
certified copy. See cory. 


certified file history. Patents. A patent application 
together with records of all proceedings and corre- 
spondence related to its prosecution, as certified by 
e U.S. Patent and Trademark Office for appeals, 
arbitration, and other postprosecution p' ings. 
Cf. rice wrarrer. (Cases: Patents 9160. C.J.S. Patients 
§§ 275-276.] 


certified financial statement. See FINANCIAL STATEMENT. 
certified juvenile. See JUVENILE. 

certified mail. See maiL. 

certified military lawyer. See Lawyer. 

certified public accountant. See ACCOUNTANT. 


certified question. A point of law on which a federal 
appellate court seeks guidance from either the U.S. 
Supreme Court or the highest state court by the 
procedure of certification. [Cases: Federal Courts 
S392, 463.) . 


certify, vb. 1. To authenticate or verify in writing. 2. 
To attest as being true or as meeting certain criteria. 
8. (Of a court) to issue an order allowing a class of 
litigants to maintain a class action; to create (a class) 
for purposes of a class action. Cf. pecertiry. See CER. 
TIFICATION. — certified, adj. 

certifying authority. See CERTIFICATION AUTHORITY. 

certiorari (sar-shee-a-rair-1 or -rair-ee or -rah-ree). 
{Law Latin “to be more fully informed") An extraor- 
dinary writ issued by an appellate court, at its discre- 
tion, directing a lower court to deliver the record in 
the case for review. ® The writ evolved from one of 
the prerogative writs of the English Court of King's 
Bench, aud in the United States it became a general 
appellate remedy. The U.S. Supreme Court uses 


certiorari petition 


certiorari to review most of the cases that it decides 
to hear. — Abbr. cert. — Also termed writ of certiora- 
ri, Cf. CERTIFICATION (8). (Cases: Certiorari 2]. C.J.S. 
Certiorari §§ 2-4, 6, 8, 33.] 


acts, but 
te by writ of error cr otherwise.” Come 
oy Winton Delete on a0 oh waa 340, at 
541 (Henry Winthrop Ballantine ed., 3d ed. 1923). 


has narrowly , and 
questions from federa! courts of appeals has 
fallen into almost lete desuetude. Certiorari contro! 
over the cases that coma before the Court enables the 
Court to define its own institutional rote.” Charlies Alan 
Wright et al., Federal Practice and Procedure § 4004, at 22 
(2d ed. 1996). 
“The writ of certiorari (from the Latin certiorarie “in form") is 
used today in the United States as a general vehicle of 


Daniei 
Coquillette, The Anglo-American Legal Heritage 248 (1999). 
certiorari facias (sor-shee-a-rair-1 fay-shee-as). 
{Latin “cause to be certified"] The command of a 
writ of certiorari, referring to certification of the 
court record for review. 


certiorari petition. See PETITION. 


cert pool. A group of clerks in the U.S. Supreme 
Court who read petitions for certiorari and write 
memorandums for the justices with a synopsis of the 
facts and issues and often a recommendation of 

whether a grant of certiorari is warranted. 
“The cert poo! Is not without its critics. Some commentators 


have contended that [nexpertenced clerks in the cert poo! 
give short shrift to cases of practical importance In favor ol 
esoteric Other exttics 


have conte: that the cert poo! does [ittte to advance its 
stated of --.. Pool clerks must 


certum an et quantum debeatur? (sér-tam an et kwon- 
tam dee-bee-ay-ter). [Law Latin] Hist. Certain wheth- 
er there is a debt due at all, and how much is owed? 
@ These were the two questions that had to be 
resolved before a defendant could make a plea in 
compensation. 

certus plegius (ser-tes plee-jee-os). [Latin “sure 
pledge’’] See satvus pLectus. : 

certworthy, adj. Slang. (Of a case or issue) deserving of 
review by writ of certiorari. — certworthiness, n. 


cess (ses), n. Hist. 1. English law. An assessment or tax. 
2. Scots law. A land tax. — Also spelled cesse; sess. 
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cessation-of-production clause. Oil & gas. A lease 
provision that specifies what the lessee must do to 
maintain the lease if production stops. @ The pur- 
pose of the clause is to avoid the uncertainties of the 
temporary-cessation-of-production doctrine. Cf. Tem- 
PORARY-CESSATION-OF-PRODUCTION DOCTRINE. [Cases: 
Mines and Minerals S78.1(9). C.J.S. Mines and Min- 
erals §§ 260-263.] 
“Many oll and gas leases contain on Se to 


give lessees more ce than is given by the temporary 
cessation of production doctrina. Sous. such provision 
takes the form of a tempo cessation of 
, & provision In the lease that states that the lease will 
maintained so tong as produ 


than an egreed f time, 
aye aos Bo tong 85 Sy ays 
operations on the property, the not terminate even 
poy lle pd die 8 aceon John S. Lowe, Oil and Gas 
Law In a Nutshell (3d ed. 1995). 


cessavit per biennium (se-say-vit per -bi-en-ee-om). 
[Latin “he ceased for two years") Hist. A writ of right 
available to a landlord to recover land from a tenant 
who has failed to pay rent or provide prescribed 
services for a two-year period. @ Fie writ could also 
be used to recover land donated to a religious order 
if the order has failed to perform certain spiritual 
services. — Also termed cessavit. 


cease. See CESS. 


cesser (ses-or). 1. Hist. A tenant whose failure to pay 
rent or perform prescribed services gives the land- 
owner the right to recover possession of the land. — 
Also spelled cessor; cessure. 2. The termination of a 
right or interest. 
“A proviso of cesser is usually annexed to | terms, 
ralsed by mortgage, mareae ro Beddow or anuity, where- 
by the term {fs declared to be determinable on tha eres 
Ing of a certain event: and until the event provided for in the 
declaration of cesser has occurred, the term continues.” 4 
James Kent, Commentaries on American Law *90 (Georpe 
Comstock ed., 1th ed. 1868). 


“The cesser of a term, annuity or the like takes place when 
tt determines or comes to an end. The was 
ey oat rs ens to tong Sern hl years 
a settiem r Purpose of secu! - 

obj of the se gach 


ed., 2d ed. 1977). 

cesset executio (ses-at ek-se-kyoo-shee-oh). [Latin “let 
execution stay] An order directing a stay of execu- 
non. a 

cesset (ses-at proh-ses-as). [Latin “let process 
stay"] An order entered on the record directing a 
stay of a legal proceeding. 

cessio (sesh-ee-oh). (Latin “cession”] A relinquishment 
or assignment; CESSION. 


cessio actionum (sesh-ee-oh ak-shee-oh-nam). (Latin] © 


Roman law. The assignment of an obligation by al- 
lowing a third party to (1) sue on the obligation in 
the name of the party entitled to it, and (2) retain 
the proceeds. 

cessio bonorum (sesh-ee-oh ba-nor-ain). [latin “cession 
of goods] Roman law. An assignment of a debtor's 
piper to creditors. [Cases: Debtor and Creditor 
@1, 12. CJ.S. Assignments for Benefit of Creditors 
§§ 2, 4, 27; Creditor and Debtor §§ 2-3, 106-109.) 


seme aren bo aR AE A «eo Re Se CIN CN Ltments we + 


nee ha 6 O08 nee SEO ES Ede ew 
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“it was the Roman 


in respect of them.” W.W. , A Manual of Roman 


Private Law 308 (ed ed. 1939). 
cessio fori (sesh-ee-oh for-1). [Latin] Hist. The giving 
up of business; the act of becoming bankrupt. 


cessio in jure (sesh-ee-oh in joor-ce). {Latin * ‘transfer 
in law") Roman law. A ficutious action brought to 
convey property, whereby the claimant demanded 
certain property, the owner did not contest the 
claim, and a magistrate awarded the property to the 
claimant. 


cession (sesh-on). 1. The act of relinquishing property 
rights. 2. Int'l law. The relinquishment or transfer of 
land from one nation to another, esp. after a war, as 
part of the price of peace. (Cases: Indians 11. 
CJ.S. nee § 71.) 3. The land so relinquished or 
transferred. 


cessionary nacbupt. See BANKRUPT. 

cessment (ses-mant). Hist. An assessment or tax. 
cessor. See CESSER. 

cessure. See CESSER. 


cestui (set-ee or ses-twee). (French “he who”] A bene- 
ficiary. — Also spelled cestuy. 


cestui que trust (set-ee (or ses-twee] kee [or ke] trost). 
{Law French] Archaic. One who possesses equitable 
rights in property, usu. receiving the rents, issues, 
and profi its from it; peNnericiary. — Also termed fide- 
commussary -commissarius. Pl. cestuis que trust or 
yotesnan cet v Eaatandly 3 trustent. (Cases: Trusts 
e139. CJ. wnat § 251,]. 
sn stent cet, ote ce 
fit Werte t (was created eating (t= whee pro- 
noun Nd ‘settee’ (with io accent on tie Get staple} que 
60,’ and trust as in 


ish. 
he plural chould be coshde qua’ E irchounoea ban ie 
3 by an hab otegplese pobre meaiy eng 


written cestuis que trustent, as if trust were a verb.” Glan- 

villa Willams, Loaming the Law 10 (11th ed. 1982). 
cestui que use (set-ee [or sés-twee] kee [or ko] yoos). 
Archaic. The person for whose use and benefit prop- 
erty is being held by another, who holds the legal 
title to the prone: PL cestuis que use or (errone- 
ei cestuis a ae usent, (Cases: Trusts ¢131. 

Trover and Conversion § 241.) 


se pe ee ee eee ~ the beneficiary 
ue use’ , from the law Fi 
i eatnart ut at" Poor Bf Cand Law 87 702, ag? (ed 


cestui que vie (set-ee [or ses-twee}] kee [or ka] vee). 
The person whose life measures the duration of a 
trust, gift, estate, or insurance contract. Cf. measur. 
ING wire. [Cases: Life Estates G1. CJ.S. Estates 


§§ 28-29, 31, 34.] 


: pirat Ge Senere that & Instosd wansters. "to € for Gre fie cr 

Since A has used his own life as the measuring life of 
E's aatato, A has given away ail that he had. Because E's 
estate the fife of someone other than 
himself, his estate ts called an estate pur autre vie. A, whose 


chad 


life, is called the i 3g 
meaty Seat i De a 
Future interests 36 (ded 984). 

ceteris paribus (set-o-ris parsben [Latin] Other 

things being equal. — spelled caeleris paribus. 

ceteris tacentibus (set-a-ris ta-sen-te-bas). [Latin} Hist. 

The others being silent. © This phrase appeared in 

serially printed law reports after an opinion by one 

judge. It referred to the judges who did not vote or 

express an opinion. — Also spelled caeteris tacentibus. 
See SERIATIM. 


cf. abbr. (Latin confer) Compare. @ As a citation signal, 
of. directs the reader's attention to another authority 
or section of the work in which contrasting, analo- 
gous, or explanatory statements may be found. 


C.F. abbr. COST AND FREIGHT. 


CFC. See controlled foreign corporation under corrora. 
TION. 


CFO. abbr. cHier FINANCIAL OFFICER. 


CFP. abbr. Certified financial planner. See FINANCIAL 
PLANNER. 


CFR. abbr. 1. CODE OF FEDERAL REGULATIONS. 2. COST AND 
FREIGHT. 


CFTC. abbr. COMMODITY FUTURES TRADING COMMISSION. 


CGL insurance. See comprehensive general-liability insur- 
ance under INSURANCE. 


CGL policy. 1. See commercial general-liability poli 
under INSURANCE POLICY. 2. See comprehensive gencral- 
Liability policy under INSURANCE POLICY. 


ch, abbr. 1. Chapter. 2. Chancellor. 3. Chancery. 4. 
Chief. 


Chace Act. Hist. ight. An 1891 statute giving U.S. 
copyright protection to the citizens of other nations 
that in turn gave a similar degree of reciprocal 
protection to U.S. citizens. @ The Act was invoked by 
presidential order or by treaty, primarily with Euro- 
pean countries. Under the Act's manufacturing 
clause, English-language books and other printed 


matter had to be produced in the U.S. or Canada in 
oe to qualify fur dumestic protection. — Also 
rmed 1891 Copyright Amendment Act. 


dae The small bit of precut paper that is attached to 
a punch-card ballot aps al points and punched 
out by a voter to cast a vote. © Because most punch- 
card ballots are machine-read, the chad must be 
completely separated from the ballot for the vote to 
be counted. The results of the closely contested 2000 
residential election were delayed for several weeks 
use more than 40,000 ballots with partially at- 
tached chads had to be hand-counted. 


dimpled chad. A chad that is bulging but not 
pierced, with all its points attached to the ballot. — 
Sometimes termed pregnant chad. 


hanging chad. A chad that is attached to the ballot 
by a single point. 
pregnant chad. See dimpled chad. 


swinging-door chad. A chad that is attached to the 
ballot by two points. 


chafewax 


tri-chad. A chad that is attached to the ballot by 
three points. 


chafewax (chayf-waks). Hist. A chancery officer who 
heated (or fed) wax to seal writs, commissions, 
and other instruments. ® The office was abolished in 
1852. — Also spelled chaffwax. 


chaffer (chaf-er), vb. To bargain; negotiate; haggle; 
dicker. For offer to chaffer, see INVITATION TO NEGOTI- 
ATE. 


chain-certificate method. The procedure for authenti- 
cating a foreign official record by the party seeking 
to admit the record as evidence at trial, Sec Fed. R. 
Civ, P, 44. [Cases: Evidence 341. C.J.S. Evidence 
§§ 879-880, 893, 895; Patents § 179.) 


chain conspiracy. See CONSPIRACY. 


chain gang. A group of prisoners chained together to 
prevent their escape while working outside a prison. 


chain of causation. 1. A series of events each caused 
by the previous one. 2. The causal connection be- 
tween a cause and its effects. Cf. causation. (Cases: 
Negligence 432. C.J.S. Negligence §§ 203-208.] 


chain-of-causation rule. Workers’ compensation. The 
principle that an employee's suicide is compensable 
under workers’-compensation statutes if the employ- 
ee suffered an earlier work-related injury that led to 
a mental disorder resulting in the suicide. (Cases: 
Workers’ Compensation 546, 603, 799. C.J.S. 
Workmen's Compensation §§ 313, 361, 4%2-483.] ~ 


chain of custody. 1. The movement and Iccation of 
real evidence, and the history of those persons who 
had it in their custody, from the time it is obtained 
to the time it is presented in court. (Cases: Criminal 
Law 404.30; Evidence 188. C.J.S. Criminal Law 
§ 846; Evidence §§ 789-791, 794, 796.) 


object may 
being pro- 
Se ace in a ge 
aferation of substhuton.; Michael M. Graham, Fedora 
Rules of Evidence in a Nutstell 402 (3d ed. 1992). 
2. The history of a chattel’s possession. — Also 
termed chain of possession. 
chain of title. 1. The ownership history of a piece of 
land, from its first owner to the present one. — Also 
termed line of title; string of title. 2. The ownership 
history of commercial paper, traceable through the 
indorsements. @ For the holder to have guod title, 
every prior negotiation must have been proper. Ifa 
necessary indorsement is missing or forged, the 
chain of title is broken and no later transferee can 
become a holder. : 


chain-referral scheme. See pyRAMID SCHEME. 


chair. Parliamentary law. 1. A deliberative assembly's 
presiding officer <the chair calls for order>. See 
PRESIDE. 2. The presiding officer's seat <take the 
chair>. 3. The officer who heads an organization 
<the treasurer reports directly to the chair>. — 
Also termed chainnan (of a male chair, in senses 1 & 
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3); chairwoman (of a female chair, in senses | & 3); 
chairperson (in senses 1 & 3); moderator (in sense 1); 


president (in senses | & 3); presiding officer (in sense 


1); speaker {in-sense |). — chair, vb. 
hitch search styl raihecll Med rans Ase Ae 


ular presiding officer or not. The same term also appiles 
tod the presiding officer's station in the hall from which he or 
she presides, which should nat be tted to be used by 


speak in debate during mais M. Robert, 

Robert's Rufes of Order Now euised § a7, at 433 (10th 
ed. 2000). 

chair by decree. A chair appointed by an outside 

authority rather than elected by the deliberative 

assembly being presided over. 


chair pro tempore. A chair elected or appointed 
during or in anticipation of the regular B icbsagl 
officer's (or officers’) absence from the chair, an 
whose service ends when a regular presiding offi- 
cer resumes the chair. — Often shortened to chair 
pro tem. See PRO TEMPORE. 


Chairman of Committees of the Whole House. The 


member of Parliament who presides cver the House 
of Commons when it is sitting in committee. 


chairperson. See CHAIR. 
chairwoman. See cnair. 
challenge, n. 1. An act or instance of formally ques- 


tioning the legality or legal qualifications of a per- 
son, action, or thing <a challenge to the opposing 
party's expert witness>. 
as-applied challenge. A claim that a law or govern- 
mental policy, though constitutional on its face, is 
unconstitutional as applied, usu. because of a dis- 
criminatory effect; a claim that a statute is uncon- 
stituuional on the facts of a particular case or in its 
application to a particular party. 
Batson challenge. Procedure. An objection that an 
opposing party has used a peremptory challenge 
to exclude a potential juror on the basis of race, 
ethnicity, or sex. @ It is named for Batson v. 
Kentucky, 476 U.S. 79, 106 S.Ct. 1712 (1986), a 
criminal case in which the prosecution struck 
tential jurors on the basis of race. The principle of 
Batson was extended in later Supreme Court cases 
to civil litigants (Edmonson v. Leesville Concrete Co., 
500 U.S. 614, 111 S.Ct. 2077 (1991)) and to crimi- 
nal defense attorneys ( ia v. McCollum, 505 
U.S. 42, 112 S.Ct. 2348 (1992)). The Court also 
applied it to mptory challenges based on a 
juror’s sex (J.£.B. v. Alabama, 511 U.S. 127, 114 
S.Ct. 1419 (1994)). See Fed. R. Civ. P. 47(b). 
[Cases: Constitutional Law €=221(4); Jury 
@33(5.15). CJS. Juries §§ 443, 445-446, 
450-456, 460.] 
constitutional challenge. A claim that a law or gov- 
ernmental action is unconstitutional. 
facial challenge. A claim that a statute is unconsti- 
tutional on its face — that is, that it always oper- 
ates unconstitutionally. 
2. A party's request that a judge disqualify a poten- 
tial juror or an entire jury panel <the personal- 
injury plaintiff used his last challenge to disqualify a 
neurosurgeon>. — Also termed jury challenge. 
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causal challenge. See challenge for cause. 

e for cause. A party's challenge supported 
by a specified reason, such as bias or prejudice, 
that would disqualify that potential juror. — Also 
termed for-cause; causal challenge: general challenge; 
challenge to the ge [Cases: Jury 83-108, 124. 
CJS. Juries §§ 225, 248, 367, 369-409, 415, 
417-418, 420, 446.] 


challenge ter affectum (prop-ter o-fek-tam). A 
dlalienge becaure some circumstance, such as kin- 
ship with a party, renders the potential juror 
incompetent to serve in the particular case. 


challenge propter defectum (prop-tar da-fek-tam). A 
challenge based on a claim that the juror is incom- 
petent to serve on any jury for a reason such as 
alienage, infancy, or nonresidency. 


challenge propter delictum (prop-tar da-lik-tem). A 
challenge based on a claim that the potential juror 
has lost citizenship rights, as by being convicted of 
an infamous crime. See civil death (1) under DEATH. 


challenge to the array. A legal challenge to the 
manner in which the entire jury panel was select- 
ed, usu. for a failure to follow prescribed proce- 
dures designed to produce impartial juries drawn 
from a fair cross-section of the community. @ Such 
a challenge is either a principal challenge (if some 
defect renders the jury prima facie incompetent, 
as where the officer selecting veniremembers is 
related to the prosecutor or defendant) or a chal- 
lenge for favor (as where the defect does not 
amount to grounds for a principal challenge, but 
there is a probability of partiality). — Also termed 
challenge to the ju ray 
Juries 8§ 355, $59, 443-444.) 
challenge to the favor. A challenge for cause that 
arises when facts and circumstances tend to show 
that a juror is biased but do not warrant the 
juror’s automatic disqualification. See challenge for 
cause. 
challenge to the poll. Se&*thallenge for cause. 
general challenge. See challenge for cause. 
peremptory challenge. One of a party's limited 
number of challenges that do rine feel to be 
supported by a reason unless the opposing party 
makes a prima facie showing that the challenge 
was used to discriminate on the basis of race, 
ethnicity, or sex. @ At one time, a peremptory 
challenge could not be attacked and dd not have 
to be explained. But today if discrimination is 
charged, the party making the peremptory chal- 
lenge must give a nondiscriminatory reason for 
striking the juror. The court must consider several 
factors in deciding whether the proffcred reason is 
merely a screen for illegal discrimination. Batson v. 
Kentucky, 476 U.S. 79, 106 S.Ct. 1712 (1986). — 
Often shortened to peremptory. — Also termed per- 
strike. See strike (ay; Batson challenge under 
CHALLENGE (1). (Cases: Jury @°33(5.15), 134. C.J.S. 
junes §§ 344, 421, 423-424, 439, 442-443, 
445-446, 450-456, 460.] 


principal challenge. A for-cause challenge that 
arises when facts and circumstances support a 


Cases: Jury 114. CJ.S. 


champertor 


conclusive presumption of a juror’s bias, resulting 
in automatic disqualification. See challenge for cause. 


3. Military law. An objection to a member of the 
court serving in a court-martial case. @ A military 
judge can be challenged only for cause. [Cases: 
Armed Services €°47(4); Miltary Justice 884, 
889. C.J.S. Armed Services § 178; Military fustéce 
§§ 138-135, 151-152, 154-155, 345, 347.) 


challenge, vb. 1. To dispute or call into question <the 
columnist challenged the wisdom of the court's rul- 
ing>. 
challenge the vote. See DIVIDE THE ASSEMBLY. 


2. To formally object to the legality or legal qualifi- 
cations of <the defendant challenged the person's 
eligibility for jury service>. 
chamber, n. 1. A room or compartment <gas cham- 
ber>. 2. A legislative or judicial body or other 
deliberative assembly <chamber of commerce>. 3. 
The hall or room where such a body conducts 
business <the senate chamber>. — chamber, adj. 
judge’s chamber. (usu, pl.) 1. The private room or 
aes of a judge. 2. my place where a judge 
transacts official business when not holding a ses- 
sion of the court. See in camera. (Cases: Judges 
$27. CJS. Judges § 58.) 


lower chamber. in a bicameral legislature, the larg- 
er of the two legislative bodies, such as the House 
of Representatives or the House of Commons. 
(Cases: States 26. C.].S. States § 40.] 


Star Chamber. See STAR CHAMBER. 


upper chamber. In a bicameral legislature, the 
smaller of the two legislative bodies, such as the 
Senate or the House of Lords. 


chamber, vb. Slang. (Of a judge) to sit in one’s cham- 
bers at a given location <Chief Judge Kaye cham- 
bers sometimes in New York City and sometimes in 
Albany>. 


chamber business. Official judicial business conducted 
outside the courtroom. [Cases: Judges 27. C.J.S. 
Judges § 58.) 

chamberlain Shap epee gk A treasurer; originally, 
the keeper of the royal treasure chamber. © The 
term has been used for several high offices in Eng- 
land, such as the Lord Great Chamberlain, Lord 
Chamberlain of the Household, and Chamberlain of 
the Exchequer. 

chamberlaria (chaym-bor-lair-ee-o). [Law Latin] 
Chamberlainship; the office of chamberlain. 


chamber of accounts. French law. A court responsible 
for adjudicating disputes concerning public-revenue 
collection. Cf. court OF EXCHEQUER. 


chamber of commerce. An association of merchants 
and other business leaders who organize to promote 
the commercial interests in a given area and whose 
group is generally affiliated with the national organi- 
zation of the same name. ; 


cham © (cham-par-tar), n. A person who engages 
in perty; one who supports and promotes an- 
other person's lawsuit for pecuniary gain. — 
termed (archaically) campiparticeps. 


champertous 


champertous (cham-por-tes), adj. Of, relating to, or 
characterized by champerty; constituting champerty 
<a champertous contract>. 


“tn and many other countries, the contingent fee is 

as a form of champerty because i permits a 

awed ae Arlyn grail a ogee indies 
ro) 


lawyer of a share [n the recovery. 

the United States prohibit a lawyer from accepting an 

assignment of a percentage of the cilent’s cause of action 

as a legal fee, they do nof similarly condemn, as champer- 
. CON fees whereby the receives a per- 

centage of v8 recove! as a fee and no fee at all if there is 


no recovery.” Robert H. Aronson ein, 
coon Responsibility in a Nutshell 271-72 (2d ed. 


champerty (cham-per-tee), n. [fr. French champs parti 
“split field") 1. An agreement between an officious 
intermeddler in a lawsuit and a litigant by which the 
intermeddler helps pursue the litigants claim as 
consideration for receiving part of any judgment 
proceeds; specif., an agreement to divide litigation 
proceeds between the owner of the litigated claim 
and a party unrelated to the lawsuit who Srpere or 
helps enforce the claim. — Also termed (archaically) 
campipartia, Cf. BARRATRY; MAINTENANCE (6). (Cases: 
Champerty and Maintenance 14. C.J.S. Champerty 
and Maintenance, Barvatry and Related Matters §§ 2, 5.) 
“There is disagreement [n the American courts as to what 
constitutes champerty. (1!) Some courts hold that an agree- 
ment to look to the proceeds of the sult for com 


attomey must prosecute the suit at 
expense to constitute cham: as 

even In a case like (2) that there is no champe 
preelcce that a contract 


3 
g 
‘i 


a 

that an a nt by which att is to 

sock s continneet oe Le., a certain part of the ofa 
an mt fixed with reference to the amount 
recoeted, Ie Nene Be eg Oe tee eroee Coes aeeeee 
Walter ter 


the expenses and costs of the action.” 
Cook. “Quasi-Contracts," In 1 American Law and Procedure 


129 (1952). 
2. Hist. A writ availablé to the party who is the 
target of a champertous action. 
“Champerty is a writ that lies where two impiead- 
ing ana ove gaa ine half or pat ofa thing in laa to 8 
. to maintain him against the other, 
pies he Ne Oe vor coe oe ae 
astell, Termes de fa Ley 76 (1st Am. ed. 1812). 
champion. Hist. A person chosen to represent a defen- 
dant in trial by combat. @ If the champion lost, the 
defendant was adjudged guilty. A champion who 
survived was fined for intentionally or ignorantly 
defending an unjust cause; one who died was buried 
in unhallowed ground. See TRIAL BY COMBAT. 


chance, n. 1. A hazard or risk. 2. The unforeseen, 
unconwollable, or unintended consequences of an 
act. 83. An accident. 4. Opportunity; hope. 


chance bargain. Contracts. A transaction in which the 
parties mutually agree to accept the risk that facts 
and circumstances assumed by the parties at the 
time of contracting may not actually be what the 
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parties believe they are. @ If no fraud or misrepre- 
sentation is involved, a court will uphold a chance 
bargain. For instance, in a chance bargain involving 
a land swap, each deed may dasevike, a tract as 
containing a number of acres “more or less.” If the 
tract is actually larger than described, the seller can't 
demand more money for the excess. And if the tract 
is actually smaller, the disappointed buyer cannot 
ask for a reduced price to make up for the deficien- 
cy. 

chancellor, n. 1. A judge serving on a court of chan- 
cery. 2. A university president or CEO of an institu- 
tion of higher education. 3. In the U.S., a judge in 
some courts of chancery or equity. 4. Scots law. The 
presiding juror. 5. Eccles. law. A law officer who 
presides over the bishop's court. @ The chancellor 
advises and assists the bishop in all matters of canon 
rit both juridical and administrative. —- chancellor- 
ship, n. 


Cl.ancellor, Lord. See LORD CHANCELLOR. 


Chancellor of the Exchequer. In England, a govern- 
ment minister who controls revenue and expendi- 
tures. © Formerly, the Chancellor sat in the Court of 
Exchequer. 


chaucellor’s foot. A symbol of the variability of cquita- 
ble justice. © John Selden, the 17th-century jurist, is 
thought to have coined the phrase in this passage, 
from his best-known book: “Equity is a roguish 
thing. For law we have a measure, know what to 
trust to: equity is according to the conscience of him 
that is Chancellor, and as that is larger or narrower, 
so is equity. "Tis all one as if they should make the 
standard for the measure the Chancellor's foot. 
What an uncertain measure would this be! One 
Chancellor has a long foot, another a short foot a 
third an indifferent foot; ‘tis the same thing in the 
Chancellor's conscience." Table Talk (1689). 


pcx oleh (fr. Anglo-Norman chance medlee 
“chance scutfle”] A spontaneous ar #Y during which 
one participant kills another in self-defense. — Also 


termed chaud-medley; casual affray. Cf. MEDLEY. 


“But the self-defence, which we are now speaking of, Is that 
tect from an assautt, or the 


i 


too 

that fis property eoplled to 
in self-defence upen a sudden 
rencounter. Blackstone, Commentaries on the 
Laws of England 184 (1769). 


chance-of-survival doctrine. The principle that a 
wrongful-death plaintiff need only prove that the 
defendant's conduct was a substantial factor in caus- 
ing the death — that is, that the victim might have 
survived but for the defendant's conduct. (Cases: 
Death 17. C.].S. Death §§ 41-42.) 


chancer (chan-ser), vb. To adjust according to equita- 
ble principles, as a court of chancery would. ® The 
practice arose in parts of New England when the 


courts had no equity plat ir and were com- 
pelled to act on equitable principles. 


ce ae ea a ERR AN em 
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"The practice of ‘chancering' is a old one. A forfeiture 
could be ‘chancered’ under a law of 1699.... Adjudged 
cases In 1630-1692 may be found In the Records of the 
Court of Assistants of Massactucoaus Bay Corny. The ettly 
laws of Massachusetts provided for ‘chancering’ the forfel- 
aotided Penencaraing’ the § setuie hero ary peuay 
for‘ f C] are any 
B torfelted, or conditional estate recovered i 
redem 


othe! obtained. 
nary 456-57 (8th ed. 1914). 
chancery (chan-sar-ee). 1. A court of equi ; collective- 
ly, the courts of equity. © The term ts derived from 
e court of the Lord Chancellor, the original En- 
glish court of equity. — Also termed court of chancery; 
chancery court. 


rd 


to proscribed forms, By 1800, & ion 
Pic sseas ores ea emeter ay 
AH. Manchester, M History of England and 
Wales, 1750-1950 135-36 (1980). 

2. The system of jurisprudence administered in 
courts of equity. See equity. [Cases: Equity @1. 
re Esuity §§ 2-5, 7-8, 10.] 8. Int'l law. The place 
where the head of a diplomatic mission and staff 
have their offices, as distinguished from the embas- 
sy (where the ambassador lives). 


Chancery Court of York. Eccles. law. The ecclesiastical 
court of the province of York, responsible for ap- 
peals from provincial diocesan courts. @ This court 
corresponds to the Court of Arches in the Province 
of Canterbury. Cf. court OF ARCHES. 


chancery guardian. See GUARDIAN. 
chance verdict. See verdict. 


change in circumstances. Family law. A modification 
in the physical, emotional, or financial condition of 
one or both parents,.ysed to show the need to 
modify a custody or support order; esp., an involun- 
tary occurrence that, if it had been known at the 
time of the divorce decree, would have resulted in 
the court’s issuing a different decree, as when an 
involuntary job loss creates a need to modify the 
decree to D sdapiast for reduced child-support pay- 
ments. — Also termed change of circumstances; changed 
circumstances, material change in ct . - 
al change in circumstances pee nine Se 
MODIFICATION orDER. ([Cases: Child Custody 
€=555-556, Child Support €=233-234; Divorce 
€=245(2). C.J.S. Parent and Child § 231; CJ.S. Di- 
vorce $§ 405-413.) 


change of condition. 1. Workers’ com ion. A sub- 
stantial worsening of an employee's physical health 
occurring after an award, as a result of which the 
employee merits an increase ir benetits. (Cases: 
Workers’ Compensation €=2005-2012. C.J.S. Work- 
men's Co ion §§ 1509, 1511-1525, 1558-1560.] 
2. Family law. CHANGE IN CIRCUMSTANCES. 

change-of-ownership clause. Oil & gas. A provision in 
an oil-and-gas lease specifying what nouce must be 
given to a lessee about a change in the leased land's 


Chapter 7 


ownership before the lessee is obliged to ra ee 
the new owner. — Also termed assignment clause 


change of venue. The transfer of a case from one 
locale to another court in the same judicial system to 
cure a defect in venue, either to minimize the preju- 
dicial impact of local sentiment or to secure a more 
sensible location for trial. — Also termed transfer of 
venue. See venue. (Cases: Venue €°34-84. C]J.S. 
Trover and Conversion § 719; Venue §§ 128~316.] 


change order. 1. A modification of a previously or- 
dered item or service. 2. A directive issued by the 
federal government to a contractor to alter the speci- 
fications of an item the contractor is producing for 
the government. (Cases: United States @70(28.1),] 


changing fund. See FuND (1). 


channel. 1. The bed of a stream of water; the Groove 
through which a stream flows <digging a deeper 
channel was thought to help protect the river from 
flooding>. 
main channel. The bed over which the principal 
volume of water flows; the deepest and most navi- 
gable part of a channel. 


natural channel. The naturally formed bed and 
banks of a stream. 


natural channel. A channel through which 
floodwaters naturally accumulate and flow down- 
stream. 


2. The line of decp water that shipping vessels 
follow <a shipping channel>. 3. A water route 
between two islands or an island and a continent 
<the English Channel>. 4. A mode of transmitting 
something <the news channel>. 


channel of distribution. See pisTRiBUTION CHANNEL. 
channel of trade. See pISTRIBUTION CHANNEL. 


chantry (chan-tree), n. Hist. Eccles. law. 1. A benefice 
endowed for the saying of Mass by chantry priests 
for the soul of the founder or his designees. @ This 
practice was abolished in England by the Chantry 
Acts of 1545 and 1547, 2. A chapel or part of a 
church so endowed. — Also spelled chauntry. 


chapiter (chap-o-tor). [Law French] Hist. A list of mat- 
ters drawn up by the king to be presented before the 


justices in , justices of assise, or justices of the 
peace. — spelled chapitre. Cf ARTICLES OF THE 
EYRE. 


Chapter 7. 1. The chapter of the United States Bunk- 
ruptcy Code allowing a trustee to collect and liqui- 
date a debtor's nonexempt property, either volun- 
tarily or by court order, to satisfy creditors. (Cases: 
Bankruptcy €°2251. C..S. Bankruptcy § 50.) 2. A 
bankruptcy case filed under this chapter. @ An indi- 
vidual debtor who undergoes this type of liquidation 
(the most common type of bankruptcy) usu. gets a 
fresh financial start by receiving a discharge of all 
debts. — Also termed (in sense 5) straight bankruptcy; 
liquidation bankruptcy. 

“A 7 2 (4 the tor 
acre sees a ee 
potato hep get 

Epstein et al., Bankruptcy § 1-7, at 9 (1993). 


Chapter 9 


Chapter 9. 1. The chapter of the United States Bank- 
ol ed Code governing the adjustment of a munici- 
pality's 


debts. [Cases: Bankruptcy €-3481. C.J.S. 
Bankruptcy §§ 361-367.) 2. A bankruptcy cast filed 
under this chapter. 


Chapter 11. 1. The chapter of the United States 
Bankruptcy Code allowing an insolvent business, or 
one that is threatened with insolvency, to reorganize 
its capital structure under court supervision (and 
subject to creditor approval) while continuing its 
normal opetancns: @ Although the Code permits 
individual nonbusiness debtors to use Chapter 11, 
the vast majority of Chapter 11 cases involve busi- 
ness debtors. (Cases: Bankruptcy ¢°3501. C_J.S. 
Bankruptcy § 368.] 2. A business reorganization con- 
ducted under this chapter; REORGANIZATION (1). 


Chapter 12. 1. The chapter of the United States 
Bankruptcy Code proves for a court-approved 
debt-payment relief plan for family farmers with a 
regular income, allowing a farmer's net income to be 
collected by a trustee and paid to creditors. (Cases: 
Bankruptcy 3671. C.J.S. Bankruptcy § 416.) 2. A 
bankruptcy case filed under this chapter. — Also 
termed (in sense 2) family-farmer bankruptcy; farmer 
bankruptcy. 


Chapter 13. 1. The chapter of the United States 
verre Ph Code allowing a n’s earnings to be 
collected by a trustee and paid to creditors by means 
of a court-approved debt-repayment plan if the per- 
son has a regular income. @ A plan filed under 
Chapter 13 is sometimes called a wage-earner's plan, a 
wage-earner , or an income-based plan. Chapter 13 
allows the debtor to propose a plan of rehabilitation 
to extend or reduce the balance of any obligations 
and to receive a discharge from unsecured debts 
upon completion of the Parmer under the plan. 4 
plan made in good faith will be confirmed if the 
creditors receive what they would have received 
under Chapter 7, and if the plan pledges all of the 
debtor's disposable income for three years. [Cases: 
Bankruptcy €3701. C.J.S. Bankruptcy § 433.) 2. A 
bankruptcy case filed under this chapter. 


Chapter 20. Slang. Bankruptcy. A debtor who files a 
Chapter 7 petition and receives a discharge, and 
then imme y files'a Chapter 13 petition to deal 
with remaining nondischargeable or secured debts. 


Chapter 22. Slang. pesioade 724 A debtor, usu. a corpo- 
rabon, that files a second Chapter 11 petition shortly 
after a previous Chapter 11 petition has failed, be- 
cause the debtor has become insolvent again or is 
again threatened with insolvency. 


chapter-surfing. Slang. A debtor's movement from a 
filing under one United States Bankruptcy Code 
chapter to a filing under another. [Cases: Bankrupt- 
cy ©2235. C.].S. Bankrupicy § 48.) 

character evidence. See EVIDENCE. 


characterization. 1. Conflict of laws. The classification, 
ualification, and interpretation of laws that apply to 
e case. — Also termed qualification; classification; 
Hed erage (Cases: Action G17. CJ.S. Actions 
§§ 18-20; Conflict of Laws §§ 2-8, 12, 15, 20, 23, 
27-32, 34-40, 42-48, 50-65, 96-97, 100, 102, 
105~—107.] 


248 


“In a confllct-oftaws-situation, a court must determing at the 
outset whether the problem to it for solution 
relates to torts, contracts, property, of some other field, or 
to @ matter of substance or procedure, In order to refer to 
the appropriate law. tn 


whether consciously or not, through 

determining the nature of the roblew otherwise, the court 

will not know which choice-of 

This process is enerally called ‘characterization,’ and 

sometimes ‘ cation, ‘qualification,’ or ‘interp: 

tion.’ 16 Am. Jur. 2d Conflict of Laws § 3, at 12 (1998). 
2. Family law. The process of classifying property 
accumulated by spouses as either separate or mari- 
tal property (or community property). 


character loan. See Loan. 

character-reformation condition. See conditional be- 
quest under BEQUEST. 

character witness. See WITNESS. 


c n. 1. A formal accusation of an Uffense as a 
preliminary step to prosccution <a murder 
charge>. — Also termed criminal charge. (Cases: 
Criminal Law €208.1.) 2. An instruction or com- 
mand <a mother's charge to her son>. 3. jury 


CHARGE <review the charge for appealable error>. 4. _ 


An assigned duty or task; a responsibility <the man- 
ager's charge to open and close the office>. 5. An 
encumbrance, lien, or claim <a charge on proper- 
ty>. 6. A person or thing entrusted to another's care 
<a charge of the estate>. 7. Price, cost, or expense 


<free of charge>. 


delinquency charge. A charge assessed against a 
borrower for failing to timely make a payment. 


finance charge. See FINANCE CHARGE. 


late charge. An additional fee assessed on a debt 
when a payment is not received by the due date. 


noncasi charge. A cost (such as depreciation or 
amortization) that does not involve an outlay of 
cash. 


a charge. An ordinary cost of business ex- 

uded from income calculations. © The term is 
meaningless under generally accepted accounting 
principles because “special charge" expenses do 
not meet the GAAP test for extraordinary items. — 
Also termed one-time charge; unusual charge; excep- 
tional charge. See extraordinary expense under Ex- 
PENSE; operating earnings under EARNINGS. 

8. Parliamentary law. A deliberative assembly's man- 

date to a committee. — Also termed commillee juris- 

diction. 

e, ub. 1. To accuse (a person) of an offense <the 
police charged him with murder>. 2. To instruct or 
command <the dean charged the students to act 
ethically>. 3. To instruct a jury on matters of law 
<the judge charged the jury on self-defense>. 
(Cases: Criminal Law ©769; Trial ©-182, 213. 
C.J.S. Criminal Law §§ 1302-1305; Trial §§ 484-486, 
488, 492, 498, 500, 548.] 4. To impose a lien or 
claim; to encumber <charge the land with a tax 
lien>. 5. To entrust with responsibilities or duties 
<charge the guardian with the ward's care>. 6. To 
demand a fee; to bill <the clerk charged a small 
filing fee>. 


- 
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chargeable, adj. (Of an act) capable or liable of being 
charged as a criminal offense <taking that money 
for personal use would be chargeable>. 


charge account. A credit arrangement by which a 
customer purchases goods and services and pays for 
them periodically or within a specified time. See 
CREDIT (4). 


charge and discharge. Equi tice. Court-ordered 
account filings by a plainti pe defendant. © The 
plaindff's account ( e) and the defendant's re- 
sponse (discharge) were filed with a master in chan- 
cery. 
and specification. Military lew. A written de- 
scription of an alleged offense. [Cases: Armed Ser- 
vices @=47(2); Miltary Justice €=950-971. rire 
Armed Services § 164; Military Justice §§ 180-191.] 
e-back, n. A bank’s deducting of sums it had 
provisionally credited to a customer's account, oc- 
curring usu. when a check deposited in the account 
has been dishonored. UCC § 4-214. [Cases: Banks 
and Banking @ 126, 127, 142, 158. C.J.S. Banks and 


Banking §§ 322, 362-363, 383-384, 395-397, 399, 
402, 404.) 
charge bargain. See PLEA BARGAIN. 


hae conference. A meeting between a trial judge 

and the parties’ attorneys to develop a jury 
charge. — Also termed er conference. (Cases: Trial 
263. C.J.S. Trial §§ 679, 711, 713-714.] 


d@’affaires (shahr-zhay do-fair). [French “one in 
charge of affairs"] A diplomat who is the second in 
command in a diplomatic mission (hence, subor- 
dinate to an ambassador or minister). — Also spelled 
chargé des affaires. Pl. chargés d'affaires. (Cases: Am- 
bassadors and Consuls @3. C.J.S. Ambassadors and 
Consuls §§ 15-23.) 
acting chargé he bashes A chargé d'affaires who 
performs mission tunctians when the leader of the 
mission is not available to do so or when the 
position is vacant. — Also termed chargés d'affaires 
ad interim. sip 


ent chargé d'affaires. A chargé d'affaires 
with a high enough rank to head a mission (if 
there is no ambassador or minister). — Also 
termed chargé d'affaires en pied; chargé d'affaires en 


charged with notice. Impiited with knowledge or 
awareness that is legally binding <the defendant was 
charged with notice of the defect yet failed to act 
before the plaintiff was injured by it>. — Also 
termed put on notice. 

chargee (chahr-jee). 1. The holder of a charge on 
property or of a security on a loan. 2. One charged 
with a crime. : 


charge off, vb. To treat (an account receivable) as a 
loss or expense because payment is unlikely; to treat 
as a bad debt. See bad debt under pest. 


charge sheet. 1. A police record showing the names of 
all persons brought into custody, the nature of the 
accusations, and the identity of the accusers. 2. Mili- 
law. A four-part charging instrument containing 

(1) information about the accused and the witnesses, 


charitable trust 


(2) the charges and specifications, (3) the preferrin 
of charges and their referral to a summary, special. 
or general court-martial for trial, and (4) for a 
summary court-martial, the trial record. (Cases: 
Armed Services €47(2); Military Justice ¢-950. 
C.J.S. Armed Services § 164; Military Justice § 180.] 


charging instrument. A formal document — usu. ei- 
ther an indictment or an information — that sets 
forth an accusation of a crime. — Also termed accu- 
Salory instrument. 


charging lien. See Lien. 
sara order. Partnership. A statutory procedure 
whereby 


an individual partner’s creditor can satisfy 
its claim from the partner's interest in the partner- 
ship. (Cases: Partnership €°186. C.J.S. Partnership 
§ 181.) 


charitable, adj. 1. Dedicated to a general public pur- 
pose, usu. for the benefit of needy people who 
cannot pay for benefits received <charitable contri- 
bution>. ([Cases: Charities €=1-50; Taxation 
241.1. CJS. Charities §§ 2-70; Taxation 
§§ $23-338.] 2. Involved in or otherwise relating to 
charity <charitable foundation>. 


charitable bequest. See BEQUEST. 


charitable contribution. 1. A contribution of money or 
property to an organization engaged in charitable 
activities. 2. A contribution to a qualified nonprofit 
charitable organization. @ Charitable contributions 
are deductible for certain tax purposes. 


charitable corporation. See CorPoRATION. 
charitable deduction. See bepuction. 
charitable gift. See cirt. 

charitable immunity. See inmunrry (2). 
charitable lead trust. See Trust. 


charitable organization. Tax. A tax-exempt organiza- 
tion that (I) is organized and operated exclusively 
for religious, scientific, literary, educational, athletic, 
public-safety, or community-service purposes, (2) 
does not distribute earnings for the benefit of private 
individuals, and (3) does not participate in any way 
in political candidate campaigns, or engage in sub- 
stantial lobbying. IRC (26 USCA) § 501(c)(3). — 
Also termed charity; 501(c}(3) organization. (Cases: 
Charities €1-50; Internal Revenue ¢4048-4069. 
C.J.S. Charities §§ 2-70; Internal Revenue §§ 462-464, 
466-468, 470, 472-474.] 


charitable purpose. Tax. The porpore for which an 
organization must be formed so that it qualifies as a 
charitable organization under the Internal Revenue 
Code. — Also termed charitable use. [Cases: Internal 
Revenue ©4048, 4172(2). C.J.S. Internal Revenue 
§ 533,] ; 
charitable remainder. See REMAINDER. 
charitable-remainder annuity trust. See Trust. 
charitable-remainder trust. See Trust. 


charitable-remainder-trust retirement fund. See chari- 
table-remainder annuity trust under TRUST. 


charitable trust. See Trust. 


charitable use 


charitable use. 1. CHARITABLE PuRPOSE. 2. See charitable 
trust under TRUST. 


charity, n. 1. CHARITABLE ORGANIZATION. 2. Aid given to 
the poor, the suffering, or the general community 
for religious, educational, economic, public-safety, or 
medical purposes. 3. Goodwill. 


charlatan (shahr-la-ten), n. A pone who pretends to 
have more knowledge or skill than he or she actually 
has; a quack or faker. — charlatanism, charlatanry, 
nr. 


charta (kahr-ta). [Law Latin) Hist. 1. A charter or 
deed. 2. A token by which an estate is held. 3. A 
royal grant of privileges or liberties. 

Charta de Foresta. Hist. A charter that defined the 
extent of the Crown's rights and privileges in the 
royal forests, granted the common people some 
rights to use the forests, and reduced the penalties 
for crimes sucn as poaching. © The charter was first 
promulgated in 1217 and revised in 1225. — Also 
termed Carta de Foresta; Carta Forestae. 


chartae libertatum (kabr-tee lib-or-tay-tam). [Latin] 
Charters of liberties. @ This term refers 10 the wo 
great sources of English-liberties: Magna Carta and 
the Charta de Foresta. 


chartel, See CarTEL. 


charter, n. 1. An instrument that establishes a body 
. politic or other organization, or that grants rights, 
iberties. or powers to its citizens or members 
<Charter of the United Nations>. 2. An instrument 
by which a municipality is incorporated, specifying 
its organizational structure and its highest laws; spe- 
cif., a written document making the persons residing 
within a fixed pupae along with their successors, 
a corporation and politic for and within that 
boundary, and prescribing the powers, privileges, 
and dutues of the corporation. @ A city charter 
trumps all conflicting ordinances. — Also termed 
PS charter. (Cases: Municipal Corporations 
8. C.J.S. Municipal Corporations §§ 14, 17-18.) 
“Municipal rope legend de helminthic 
7 lhe Detle 6) 6 constaton to 6, Deng superior ‘0 alt 
ordinances enacted by that m , though Inferior In 
rank to ail State laws of every kind.” Frank Hall Childs, 
Where and How to Find the Law 8 (1922). 
home-rule charter. A local government's organiza- 
tional plan or framework, analogous to a constitu- 
tion, drawn by the municipality itself and adopted 
we popular vote of the citizenry. See HOME RULE. 
[Cases: Municipal Corporations 65. C.J.S. Mu- 
nicipal Corporations §§ 122, 140-141, 143.] 


8. A governmental act that creates a business or 
defines a corporate franchise; also, the document 
evidencing this act. 


bank charter. A document issued by a governmen- 
tal authority permitting a bank to conduct busi- 
ness. (Cases: Banks and Banking €=5-6. C.J.S. 
Banks and Banking §§ 8, 15-18.] 


corporate charter. 1. CERTIFICATE OF INCORPORATION 
a. 2. A document that one files with the secretary 
of state upon incorporating a business. @ The 
corporate charter is often the articles of incorpo- 
ration. [Cases: Corporations 6718. C_J.S. Corpora- 
tions 8§ 26, 33-35, 41, 559.) 
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special charter. Hist. A legislative act creating a 
private corporation as opposed to a public, chari- 
table, or educational corporation. © Special char- 
ters were common until the 19th century, when 
legislatures enacted general incorporation laws 
that allowed private corporations to be formed 
without legislative action. 


4. The organic law of an organization; loosely, the 
highest law of any entity. Cf. ARTICLES OF INCORPO- 
RATION. 5. A governing document granting authori- 
ty or recognition from a parent organization to a 
subordinate or constituent organization, such as a 
local affiliate or chapter, organized under the first 
organization's authority; or the instrument granting 
such authority or recognition. See ing docu- 
ment under DOCUMENT (1). 6, Hist. The writing that 
accompanies a livery of seisin. @ Rather than being 
an operative element of transfer, the writing was 
merely evidence of it. 7. The leasing or hiring of an 
airplane, ship, or other vessel. [' : Shipping 
€=34-58. C.J.S. Shipping §§ 74-146, 148, 379.] 8. 
CHARTERPARTY. 


bareboat charter. A charter under which the ship- 
owner surrenders possession and control of the 
vessel to the charterer, who then succeeds to many 
of the shipowner’s rights and obligations. © The 
charterer, who provides the personnel, insurance, 
and other materials necessary to operate the ves- 
sel, is known either as a demise charterer or as an 
owner pro hac vice. — Also termed demise charter. 
(Cases: Shipping 41. C.J.S. Shipping §§ 92-101.] 
“The ‘demise’ or ‘bareboat’ charter is conceptually the 
Spier ahs dag nas fie chars ugh 
6 C) of the f 8S 
the vessel beloriged tothe charterer. The bareboat charter 
is thus analogous to the driver who leases a car for a 
specified period or a tenant who rents a house for a term of 
jars. The charterer provides the vessel's master and crew 
Ynuch Hg the tessee-criver Lagoons anes the cas) and 
pays operating expenses (much as the fessee-driver 
the ine) David W. Robertson, Steven F. Friedel! 
& Michael F. Sturley, Admiratty and Maritime Law in the 
United States 371-72 (2001). 


demise charter. See bareboat charter. 


gross charter. A charter under which the shipown- 
er provides all personnel and pays all expenses. 


slot charter. A charter for one or more slots on a 
container vessel. @ Each slot accommodates a 
20-foot container. A slot charter is a form of vessel- 
sharing agreement. Cf. space charter. 

“Stot charters (and vessel-sharing ents) have be- 
come Grenessinay popular in the g ner tites as they 


offer more frequent service on thelr routes. If three cariers 

all serve the New York to Rotterdam route, for exampte, and 

they can npliotty (wtih slot chartors) tolt fereos end och} 

ers 

offer Weey saree id W. Robe: 

dell & Michael F. Sturiey, Admiralty and Maritime Law in the 

United States 377 (2001). 

charter. A charter for a part of a vessel's 

capacity, such as a specified hold or deck or a 
specified part of the vessel's carrying capacity. © A 
space charter is a form of vessel-sharing agree- 
ment. Cf. slot charter. 


time charter, A charter for a specified period, 
rather than for a specific task or voyage; a charter 
under which the shipowner continues to manage 


oases, 
eine F 
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Bills and Notes 404. C.J.S. Banks and Banking 
§§ $28, 380; Bills and Notes; Letters of Credit § 208.) 


teller’s check. A draft drawn by a bank on another 
bank or payable at or through a bank. (Cases: 
Banks and Banking €7189. C.J.S. Banks and Bank- 
ing §§ 452-458.) 


traveler’s check. A cashier's check that must be 
signed by the purchaser at the time of purchase 
and countersigned when cashed; an instrument 
that (1) is payable on demand, (2) is drawn on or 
payable at or through a bank, (3) is designated by 
the term “traveler's check” or by a substantially 
similar term, and (4) requires, as a condition to 
payment, a countersignature by a person whose 
en en signature appears on the instrument. 

CC § 3-104(i). @ Traveler's checks, which are 
available in various denominations, are typically 
purchased from a bank or financing company. 
[Cases: Banks and Banking 189. C.J.S. Banks 
and Banking §§ 452-458.) 


worthless check. See bad check. 


check, vb. 1. To control or restrain <handcuffs 
checked the defendant's movement>. 2. To verify or 
audit <an accountant checked the invoices>. 3. To 
investigate <the era checked up on the suspect>. 
© In this sense, check is typically used with up, on, or 
out, 4, To leave for safekeeping with an attendant 
<the diner checked her coat at the door>. 

check-kiting. The illegal practice of writing a check 
against a bank account with insufficient funds to 
cover the check, in the hope that the funds from a 
povincly deposited check will reach the account 


efore the bank debits the amount of the outstand-, 


ing check. — Also termed filing; check-flashing. 
[Cases: Banks and Banking @=150. C.J.S. Bends wel 
Banking §§ 349-352, 358.] 


ig eset Pye arr dreyeitel Ralagcliet rah eee 
one bank and them in an account in a second 


to the . the kiter covers them eposit- 
ee eC oe Seca oer secon ee 
United States v= , 954 F.2d 1187, 1168 1.1 (6th Cir. 


1992). 
check-off fe es The procedure by which an em- 


ployer deducts union dues directly from the employ- 
ees wages and remits those dues to the union. 


checkpoint search. See searcu. 


checks and balances. The theory of governmental 
power and functions whereby each branch of gov- 
ernment has the ability to counter the actions of any 
other branch, so that no single branch can control 
the entire government. © For example, the executive 
branch can check the legislature iy exercising its 
veto power, but the legislature can, by a sufficient 
majority, override any veto. See SEPARATION OF Pow- 
ERS. 


ehefe (chef). [Law French fr. French chef “head"] See 
WERGILD. 


cheque. See CHECK. 
cherry-stem annexation. See ANNEXATION. 


chevage (chee-vij). [fr. French chef “head") Hist. An 
annual tribute payment from a villein to a lord. ¢ 


chlef financial officer 


Chevage- was commonly exacted from villeins for 
ermission to marry or permission to work outside a 
ord’s domain. — Also spelled chivage; chiefage. 


Poo athe commeth of the French (chef. |. 


mn us, a of money 
to thair Lorde, tn sdanierk Of woke caver, 
te.... It seameth also to be used, for a summe of a mony, 


nance, Pi , 
or leader.” John Cowell, The Interpreter (1607). 


chevantia (che-van-shee-o). [Law French] Hist. A loan 
of money. 


chevisance (chev-o-zints). [Law French] Hist. 1. A com- 
position; an agreement between.a creditor and a 
debtor. See composrmon. 2. An unlawful or usurious 
contract; esp., a contract intended to evade the 
statutes prohibiting usury. 

Chevron deference. A two-part test under which a 
court will uphold a federal agency’s construction of a 
federal statute if (1) the statute is ambiguous or does 
not address the question at issue, and (2) the agen- 

"s interpretation of the statute is reasonable. @ If 

e court finds that the legislature's intent is clearl 
expressed in the statute, then that intent is upheld. 
The U.S. Supreme Court enunciated the rule in 
Chevron U.SA., Inc. v. Natural Res. Def. Council, Inc., 
nce 837, 842-48, 104 S.Ct. 2778, 2781-82 
(1984). 


cheze (shayz). [French chez “at the home of"] Hist. 1. 
HOMESTEAD. 2. A homestall; a farmyard. 


Chicago Board of Trade. The commudities exchange — 
where futures contracts in a large number of agricul- 
tural products are made. — Abbr. CBT; CBOT. 
{Cases: Commodity Futures Tacee i ae 
3-31. C.J.S. Securities Regulation §§ 453-468, 470, 
477, 479-480, 482.] 


Chicago Board Options panne: The predominant 
organized marketplace in the United States for trad- 
ing options. —- Abbr. CBOE. . 


chicanery (shi-kay-nar-ee), 2. Trickery; deception. — 
Also termed chicane. —- chicanerous, adj. 


chief, n. 1. A pan who is put above the rest; the 
leader <chief of staff>. 2. The “principal or most 
important part or position ~“<commander-in- 
chief>. — chief, adj. i 

chief administrative patent judge. See juDcE. 

chiefage. See CHEVAGE. 


chief baron. Hist. The presiding judge of the pet 
Court of Exchequer. © Upon the death of Chief 
Baron Kelly in 1880, the office was abolished. 
Through the Judicature Act of 1925, the Lord Chief 
Justice of England became the presiding judge. See 
BARONS OF THE EXCHEQUER. 


chief executive. See executive. 


chief executive officer. A corporation's highest-rank- 
ing administrator, who manages the firm day by day 
and reports to the board of directors. — Abbr. CEO. 
Srre Corporations @300. C.J.S. Corporations 
§ 469.) 


chief financial officer. The executive in charge of 
making a company accounting and fiscal deci- 
sions. — Abbr. CFO. ‘ 


chief Information officer 


chief information officer. The executive who super- 
vises a company's informational infrastructure, in- 
cluding the system for retaining and destroying rec- 
ords. — Abbr. CIO. 

chief judge. See juvce. 

chief justice. See justice «). 

Chief Justice of England. The former title of the Lord 
Chief Justice of England. , 


Chief Justice of the Common Pleas. /ist. Formerly, 
the presiding judge in the Court of Common Pleas. 
@ The Judicature Act of 1875 reduced the Court of 
Common Pleas to the Conimon Pleas Division. In 
1881 the last Chief Justice of the Common Pleas, 
Lord Coleridge, was appointed Lord Chief Justice of 
England, merging the Common Pleas Division and 
the Queen's Bench Division. The Lord Chief Justice 
of England now exercises the powers formerly be- 
longing to the Chief Justice of the Common Pleas. 
Cf. LORD CHIEF JUSTICE OF ENGLAND. 


Chief Justice of the United States. The formal title of 
the officer who is the Chief Justice of the Supreme 
Court of the United States. — Often shortened to dhe 
Chief Justice. 


chief justiciar. See JuSTICLARY (2). 
chief lease. See HEADLEASE. 


chief lord. Hist. The immediate lord, of a fee, to whom 
the tenants were directly and personally responsible. 


chief magistrate. See Ma:usTRATE (1). 


Chief of Protocol. An officer in the U.S. Department 
of State responsible for managing the Office of Pro- 
tocol and advising the President, Vice President, 
Secretary of State, and other U.S. officials on matters 
of ee procedure governed by law or interna- 
tional custom and practice. 


chief operating officer. A manager who supervises a 
company's day-to-day operations and who usu. re- 
porte to the chief executive officer. — Abbr. COO. 


chief rents, Hist. A small, fixed, annual rent payable to 
the lord by a freeholder of a manor; annual quit 
rent. @ Chief rents were abolished in 1922. See gurr 
RENT. 


chiefry (cheef-ree). Hist. A small rent paid to the 
sovereign by a feudal landholder. — Also spelled 
chiefrie; chiefery. ~ 

chief use. A standard for determining a proper tariff 
classification in which a commedity's use is under- 
stood by examining the intended users as a whole, 
rather than individually. 

child. 1. A person under the age of majority. 2, Hist. 
At common law, a person who has not reached the 
age of 14. 8. A boy or girl; a young person. 4. A son 
or daughter. 

“The word ‘children’ is normally used to denote issue of the 
Property § 


wee only.” Restatement of 267 cmt. c 
5. A baby or fetus. See juvenite; Minor. Pl. children. 


abortive child. Civil law. A stillborn child or a child 
born so prematurely that it cannot and does not 
survive 24 hours. 


a 
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abused child. A child who has been subjected to 
physical or mental neglect or harm. See child abuse 
under ABUSE. 


adopted child. A child who has become the son or 
daughter of a parent or parents by virtue of legal 
or equitable adoption; aporree. See Aporrion. 


afterborn child. \ child born after execution of a 
will or after the time in which a class gift closes. — 
Also spelled after-born child. See a heir under 
vem. Cf. posthumous child. (Cases: Wills 524. 
C.J.S. Wills $§ 980-989, 991-993, 995-1004.) 


battered child. A child upon whom physical or 
sexual abuse has been inflicted, usu. by a relative, 
caregiver, or close family friend. See child abuse 
under aBuse; domestic violence under VIOLENCE; BAT- 
TERED-CHILD SYNDROME, 


biological child. See natural child. 


child in need of supervision. A child who has cam- 
mitted an offense that only children can commit, 
such as being ungovernable and disobedient to 
pirents, running away from home, violating a 
curfew, being habitually truant from school. violat- 
ing age restrictions on the purchase or possession 
of liquor or tobacco, or the like. — Also termed 
person in need of supervision; minor in need of supervi- 
sion. — Abbr. CHINS. 

child out of wedlock. See illegitimate child. 


child with disabilities. Under the Individuals with 
Disabilities Education Act, a child who needs spe- 
Gal-education or related services because of (1) 
mental retardation. (2) a hearing, language, or 
visual impairment, (3) a serious emotional distur- 
bance, or (4) another health impairment or specif- 
ic learning disability. See iNDIVIDUALS WITH DISABILI- 
TIES EDUCATION ACT. 


delinquent child. A child who has committed an 
offense that would be a crime if committed by an 
adult. © A delinquent child may not be subject to 
the jurisdiction of the juvenile court if the child is 
under a statutory age. Cf. child in need of supervi- 
ston. Cf. JUVENILE DELINQUENT. (Cases: Infants 
@153. CJ.S. Infants §§ 33-35, 41-42, 64, 67.] 


dependent child. A needy child who has been de- 
prived of parental support or care because of the 


- parent's or other responsible person's death, ab- 


sence from the home, physical or mental incapaci- 
ty, or (in some cases) unemployment. © This defi- 
nition was formerly found in Aid to Families with 
Dependent Children (AFDC), 42 USCA § 606(a). 
When that program was replaced with Tempora 
Assistance to Needy Families (TANF), the defini- 
tion was eliminated although sections of TANF 
refer to it (see, e.g., 42 USCA § 672(h)). 


ed child. A child who (1) lacks proper paren- 
tal care or control, subsistence, education, or other 
care and control for his or her physical, mental, or 
emotional well-being, (2) has been placed for care 
or adoption in violation of the law, (3) has been 
abandoned, or (4) is without a parent, guardian, 
or legal custodian. Unif. Juvenile Delinquency Act, 
18 USCA §§ 503! et seq. Cf. neglected child. 


disobedient child. See incorrigible child. 
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foster child. A child whose care and upbringing are 
entrusted to an adult other than the child's natural 
or adoptive parents, usu. by an agency. @ A foster 
child may receive informal, voluntary care by 
someone (often a grandparent, other relative, or 
neighbor) who enters into an agreement with the 
parent or who simply substitutes for the parent as 
necessary to ensure the child’s protection. More 
formally, the child may be part of the federal-state 
foster-care program that identifies, trains, and 
pays caregivers who will provide family care for 
children who lack parents or cannot safely remain 
with their biological parents. — Also termed (ar- 
chaically) fosterling. See foster parent under PARENT. 
(Cases: Infants 226. C.J.S. Adoption of Persons 
§§ 10-12.) 

genetic child. Scc natural child (1). 


handica child. A child who is mentally retard- 
ed, deaf or hearing-impaired, speech-impaired, 
blind or visually disabled, seriously emotionally 
disturbed, or orthopedically impaired, or who be- 
cause of specific learning disabilities requires spe- 
cial education. 

mate child. A child who was not conceived or 
born in lawful wedlock, nor later legitimated. @ At 
common law, such a child was considered the child 
of nobody (nullius filius) and had no name except 
one that was gained by reputation. Being no one’s 
child, an illegitimate child could not inherit, even 
from the mother, but all states now allow maternal 
inheritance. In cases such as v. Louisiana, $91 
US. 68, 88 S.Ct. 1509 (1968), and Glona v. Ameri- 
can Guar. & Liab. Ins. Co., 391 U.S. 73, 88 S.Ct. 
1515 (1968), the Supreme Court held that limita- 
tions on a child's right to inherit from his or her 
mother were unconstitutional. As a result, states 
changed their laws to permit full maternal inheri- 
tance. Full paternal inheritance is permitted if the 
child can prove paternity in accordance with state 
law (the proof varies from: state to state). This 
burden of proof, uniquely imposed on an illegiti- 
mate child, is constitutionally permissible. Lall: v. 
Lalli, 489 U.S.4259, 99 S.Ct. fis (1978). — Also 
termed bastard; child out of wedlock; nonmarital child; 
(archaically) natural child. Cf. sastaro. [Cases: Chil- 
dren Out-of-Wedlock G1. C.J.S. Children Qut-of- 
Wedlock §§ 2-11.] 


incorrigible child. A child who refuses to obey his 
or her parents or guardians. — Also termed disobe- 
dient child. 


intended child. The child who is intended to result 
from a surrogacy contract. See surrogate parent 
under PARENT; surrogate mother under MOTHER; inien- 
tional parent under varent; legal father under Fa- 
THER; SURROGACY CONTRACT. 


legitimate child. 1. At common law, a child con- 
ceived or born in lawful wedlock. 2. Modernly, a 
child conceived or born in lawful wedlock, or 
legitimated either by the parents’ later marriage or 
by a declaration or judgment of legitimation. 
[Cases: Children Out-of- Wedlock 1. CJ.S. Chil- 
dren Out-of-Wedlock §§ 2-11.) 


mantle child. Hist. A child born out of wedlock and 
later legitimated when the parents are married, 


child abuse 


traditionally by standing under a cloak with the 
parents during the marriage ceremony. 
“Our law ... has no need to distinguish between various 
sorts of ill elthe i 


ora . In phd 
Suh) aksoed tat ode we may the high- 


their 

the mariage ceremony, and became ‘mantle chil- 
Grea We fusoe of his piecnen ih Gonrany 
Normandy; but we have here rather an act of adoption than 
a true legitimation ... and it would not have fully satisfied 
the church.” 2 Frederick Pollock & Frederic W. Maitland, 
The of Law Befora the Time of Edward | 
397-88 (2d ed. 1899). 


natural child. 1. A child by birth, as distinguished 
from an adopted child. — Also termed biological 
child; genetic child. 2. A child that is genetically 
related to the mother and father as opposed to a 
child conceived by donor insemination or by 
donation. 3. Archaic. An illegitimate child acknowl- 
edged by the father. 4. Archaic. An illegitimate 
child. 


neglected child. 1. A child whose parents or legal 
custodians are unfit to care for him or her because 
of cruelty, immorality, or incapacity. (Cases: In- 
fants €156.) 2. A child whose parents or legal 
custodians refuse to provide the necessary care 
and medical services for the child. Cf. deprived 
child. 


_ nonmurital child, See illegitimate child. 


posthumous child. A child born after a parent's 
death. @ Ordinarily, the phrase mous child 
suggests one born after the father's death. But in 
at least one case, a legally dead pregnant woman 
was kept on life-support machines until the child 
could be safely delivered; so it is possible for a 
mother’s posthumous child to be born. Cf. after- 
born child. 


posthumous child. Civil law. A child who be- 
comes a direct heir of a grandfather or other male 
ascendant because of the death of, the child's fa- 
ther. 


special-needs child. 1. A child with medical prob- 
lems or with a physical or emotional handicap. 2. 
A child that is theely to be unadoptable because of 
medical problems or loge or emotional handi- 
caps, or by reason of age or ethnic background. 
See ADOPTION ASSISTANCE AND CHILD WELFARE ACT. 


stepchild. The chiid of one’s spouse by a previous 
marriage. @ A stepchild is generally not entitled to 
the same legal rights as a natural or adopted child. 
For example, a stepchild has no right to a share of 
an intestate stepparent’s property. [Cases: Parent 
and Child 14. CJ.S. Parent and Child 
§§ 351-356.) 


unborn child. A child not yet born, esp. at the 
happening of some event. 


child abuse. See ABUSE. 


child-abuse and -neglect reporting statute 


child-abuse and -neglect reporting statute. Family law. 
A state law requiring certain persons, among them 
healthcare providers, teachers, and child-care work- 
ers, to report suspected child abuse. @ By 1967, 
every state had adopted some form of reporting 
statute. In the Child Abuse Prevention and Treat- 
ment Act (42 USCA §§ 5101-5157), Congress pro- 
vided federal funding for all states that implement 
federal standards in their reporting statutes and 
defined child maltreatment broadly. See city aBuse 
PREVENTION AND TREATMENT ACT. 


Child Abuse Prevention and Treatment Act. Family 
law, A federal statute that provides limited funding 
to states for preventing, identifying, and treating 
child abuse and neglect. © Enacted in 1974, the Act 
was amended in 1996 to reinforce an emphasis on 
child safety. The Act established the National Center 
on Child Abuse and Neglect in the Department of 
Health and Human Services. Its function is to study 
child abuse, conduct research into its causes, and 
make grants to agencies for the study, prevention, 
and treatment of child abuse. 42 USCA 
$$ 5101-5157. — Abbr. CAPTA. See cinip.asuse 
AND -NEGLECT REPORTING STATUTE. 


child-access prevention statute. See saFe-STORAGE Srat- 
UTE. 

child- and dependent-care tax credit. See Tax CREDIT. 

child application. See paTeNT APPLICATION. 

child-benefit theory. See sTUDENT-BENEFIT THEORY. 


child-care fund. Family law, State-government funds 
set aside to reimburse counties for part of the pay- 
ments for children’s foster care and expenses. 


child-care rules. Family law. State administrative rules 
for the care of foster children. @ In most states, 
departments concerned with social services establish 
and enforce the rules governing the welfare of foster 
children. A few states have created agencies express- 
ly dedicated to services for children. 


child custody. See custopy (2). 
child destruction. 1. FETICIDE. 2. INFANTICIDE (1). 
child endangerment. The placing of a child in a place 
or position that exposes him or her to danger to life 
‘or health. — Also termed endangering the welfare of a 
child. (Cases: Infants @13, 156. C.J.S. Infants §§ 5, 
92-93, 95-98.) 
physical child erment. Reckless behavior to- 
ward a child that has caused or could cause serious 


Line bine injury. — Sometimes shortened to physical 
endang : 


erment. 
child in need of supervision. See cuit. 
child-kidnapping. See KIDNAPPING. 


child labor. The employment of workers under the 
age of majority. @ This term pial focuses on 
abusive practices such as exploitative factory work; 
slavery, sale, and trafficking in children; forced or 
compulsory labor such as debt bondage and serf- 
dom; and the use of children in prostitution, por- 
nography, drug-trafficking, or anything else that 
might jeopardize their health, safety, or morals. 
Some writers restrict the term to activities forbidden 
by the International Labor Organization's minimum- 
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age conventions, See [LO Minimum Age Convention 
ch. 188 (1973). See Fain LABOR STANDARDS acr. Cf. 
CHILD WORK. 


ive child labor. Under the Fair Labor Stan- 
rds Act, the employment of workers under the 
age of 16 in any occupation, or the employment of 
those 16 to 18 years old in particularly hazardous 
occupations. 29 USCA § 203([); 29 CFR 
§ 570.1(b). The Secretary of Labor may assess civil 
penalties of up to $10,000 per violation. 29 USCA 
§ 216(e). — Also termed hannful child labor. 


child-labor law. A state or federal statute that protects 
children by prescribing the necessary working condi- 
tions for children in a workplace. See FAIR LABOR 
fon act. (Cases: Infants C14. C.J.S. Infants 


child maltreatment. See child abuse under ABUSE. 
child molestation. See MOLESTATION. 

childnapping. See child-kidnapping under KIDNAPPING. 
child neglect. See neciect. 


Child Online Protection Act. A 1998 federal statute 
iy dai to control child pornography on the Inter- 
net by prohibiting Internet speech that is “harmful 
to minors.” © Unlike the Communications Decency 
Act, COPA does not apply to e-mail or chat-room 
communications. Among other things, COPA applies 
to sexually explicit material that appears to depict 
minors, even if the people are actually over 18 or 
the images are computer-generated and do not de- 
pict living peuple e Supreme Court struck down 
portions of the Act in Ashcrojt v. American Civil Liber- 
ues Union, 535 U.S. 564, 122 S.Ct. 1700 (2002). — 
Abbr. COPA. 


child out of wedlock. See illegitimate child under CHILD. 
child pornography. See poRNOGRAPHY. 


Child Protective Services. A governmental agency 
with responsibility for investigating allegations of 
child abuse and neglect, providing amily services to 
the parent or guardian of a child who has been 
abused or neglected, and administering the foster- 
care program. — Abbr. CPS. — Also termed (in 
some states) Department of Social Services. 


child- . Family law. The practices and customs 
followed in the upbringing of children, whether in a 
particular family or in society generally. — Some- 
times written childrearing. 

children’s court. See juvenile court under court. 

child's attorney. See attorney ad lite under ATTORNEY. 


child-sexual-abuse accommedation syndrome. The 
supposed medical and psychological condition of a 
child who has suffered repeated instances of sexual 
abuse, usu. from a relative or family friend. ® This 
so-called “syndrome” has been repudiated by the 
scientific community. It cannot be validated and thus 
cannot discriminate between abuse and nonabuse 
cases. — Abbr. CSAAS. — Also termed child-sexual- 
abuse syndrome. (Cases: Criminal Law @=474.4(4).] 


child’s income tax. See kiddie tax under TAX. 
child-slaying. See INFANTICIDE. 


me eee te 
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child’s part. An inheritance that, by statute in some 
states, a widow may claim in lieu of dower or what 
she would receive under her husband's will. ¢ The 
amount is calculated by counting the widow as a 
child of the decedent, sharing equally any entitle- 
ment with any other child. (Cases: Descent and 
Distribution €952-67. C.J.S. Descent and Distribution 
§§ 60-67.) 


child-stealing. See child-kidnapping under KIDNAPPING. 


child support. Family law. 1. A parent’s legal obli- 
gation to contribute to the economic maintenance 
and education of a child until the = eae majority, 
the child's emancipation before reachi ng majority, 
or the child's completion of secondary education. 
The obligation is enforceable both civilly and crimi- 
nally. (Cases: Child Support €922.] 2. In a custody 
or divorce action, the money legally owed by one 
parent to the other for the expenses incurred for 
children of the marriage. @ The right to child sup- 
port is the child's right and cannot be waived, and 
any divorce-decree provision waiving child ther 
is void. Cf. auimony. [Cases: Child Support $= 1-669. 
C.J.S. Parent and Child §§ 156-191, 193-256, 
859-377.) 


decretal child support. Child support provided for 
in a divorce decree or modification order. 


child-support-enforcement agency. Family law. A gov- 
ernmental agency that helps custodial parents collect 
child support. @ Under Tide IV(D) of the Social 
papiniat Act (42 USCA § 654), states are required to 
establish child-su aisha agencies to col- 
lect support for obligee parents. Although the agen- 
Ges are governed by a set of federal standards, each 
state has its own central registry. The CSE agency 
may operate through the state's Department of Hu- 
man Services, its Department of ustice: its tax agen- 
cy, or its Attorney General's office. The agency can 
help locate a missing p1rent and establish paternity. 
The agency works to establish support orders and to 
enforce those orders. — Abbr. CSE agency. — Also 
termed IV-D agency. See OFFICE OF CHILD-SUPPORT EN- 
FORCEMENT. 


child-support guidelines, Family law. Statutory provi- 
sions that govern the amount of child support that 
an obligor parent must pay. @ Child-support guide- 
lines have been developed in every state in response 
to the creation of the Temporary Assistance to 
Needy Families program. 42 USCA §§ 601-603a. 


Child Support Recovery Act of 1994. A statute that 
made it a Sederal offense for a person to brea fail 
to pay past-due child support for a child who lived 
in another state. @ This Act has been replaced by the 
Deadbeat Parents Punishment Act. 42 USCA § 228. 
See DEADBEAT PARENTS PUNISHMENT ACT. 


childwit. Hist. A fine levied by a master on a servant 
who became pregnant without the master’s consent. 

child with disabilities. See cio. 

child work. A minor's salutary employment, esp. with- 
in ‘the family. © This term is sometimes used in 
contrast to child labor, the idea being that child work 
within the family unit can be a positive experience. 
Some scholars and courts note that child work can 
facilitate vocational skills and social adaptation, and 


chivairy 


is often viewed as an expression of family solidarity. 
CE. CHILD LaBor. 


chill, vb. To inhibit or discourage <chill one's free- 
speech rights>. 


chilling a sale. The act of bidders or others who 
combine or conspire to discourage others from at- 
tempting to buy an item so that they might buy the 
item themselves for a lower price. 

chilling effect. 1. Constitutional law. The result of a law 
or practice that seriously discourages the exercise of 
a constitutional right, such as the right to appeal or 
the right of free speech. 2. Broadly, the t when 
any practice is discouraged. — termed chilling 
bid . chilling the bidding. 


chilling the bidding. 1. CHILLING EFFECT. 2. CHILLING A 
SALE. 


Chimel search. See protective search under SEARCH. 
chimney money. See HEARTH MONEY (1). 
Chinese Wall. See ETHICAL WALL. 


CHINS. abbr. See child in need of supervision under 
CHILD. 


chirograph (la-ra-graf), n. 1. Civil law. A handwritten 
instrument. 2. A written deed, subscribed and wit- 
nessed. — Also termed cyrographum. 3. Such a deed 
in two parts from a single original document sepa- 
rated by an indented line through the word chiro- 
graphum, each party retaining one part. 4. Hist. Foor 
OF THE Fine. — Also termed (in sense 4) cyrographari- 
us. — chirographic, adj. 


chirographer of fines (ki-rog-ra-far) Hist. A Court of 
Common Pleas officer who en court-ordered 
fines and delivered incentures of the fines to the 
parties, See INDENTURE OF A FINE. 


“Chirographer of fynes ... {tn our common tawe, 
bench ‘ingrosseth fines In 


two Indentures, one 
the seller, and maketh one other indented contain- 
ing also the effact of the fina, which ha dellverath over to 
the custos brevium, that is called the foate of the fine.” John 
Cowell, The interpreter (1607). 
chirographum (ki-rog-re-fem). (Latin fr. Greek] Roman 
law. A handwritten document, usu. an undertaking 
or acknowledgment of debt writen in the debtor's 
own hand. Cf. typocraPnum. Pl. chirographa. 


chit. LA apnct voucher for money received or owed, 
usu. for food, drink, or the like. 2. A slip of paper 
with writing on it. 

chivage. See CHEVAGE. a 

chivalry (shiv-ol-ree). Hist. Tenure held by knight- 
service; tenure in which a person held land in ex- 


choate 


change for military service of the highest order. See 
KNIGHT-SERVICE. 


are to us and our helrs are called fees, as proceeding 


rent, and 
tha performance of such services as were Im- 
posed upon the land at De Aad theo 
services are all by Litteton into two sorts, chivalry 
wee ee ee {ist Am. ed. 


2. Having ripened or me perfected. Cf. inctio. 
ATE. — choateness, n. 


choate lien. See Lien. 
choice. See FREEDOM OF CHOICE. 
choice of evils. See NecEssITy (D. 


choice-of-evils defense. See lesser-evils defense under 
DEFENSE (1). 


choice-of-exclusive-forum clause. See FORUM-SELEC- 
‘TION CLAUSE. 


choate (koh-it or eayt), adj. 1. Complete in and of itself. 


choice of jurisdiction. Conflict of laws. The choice of 


the state (or country) that should exercise jurisdic- 
tion over a case. (Cases: Action G17. sy Actious 
§§ 18-20; Conflict of Laws §§ 2-3, 12, 15, 20, 23, 
27~32, 34-40, 42-48, 50-65, 96-97, 100, 102, 
105-107.] 


choice of law. The question of which jurisdiction's law 
should apply in a given case. Cf. CONFLICT OF Laws. 
(Cases: Action 17. C.J.S. Actions §§ 18-20; Conflict 
of Laws §§ 2-3, 12, 15, 20, 23, 27-82, 34-40, 42-48, 
50-65, 96-97, 100, 102, 105-107.] 


choice-of-law clause. A contractual provision by which 
the parties designate the jurisdiction whose law will 
gover any disputes that may arise between the 
parties. Cf. FORUM-SELECTION CLause. (Cases: Contracts 
S>129(1). C_J.S. Contracts §§ 229, 238-240.) 


choice voting. See single transferable vote under vore 
a), 
chop-shop, n. Criminal law. A tial e where stolen 
t 


automobiles are dismantled so eir parts can be 
eee separately. (Cases: Receiving Stolen Goods 1. 
S. Recet 


.S. Receiving or Transferring Stelen Goods and Relat- 
ed Offenses §§ 2, 10-12, 15-16.) 


chorepiscopi. See SUFFRAGAN. 
chose (shohz), n. [French] A thing, whether tangible 
or intangible; a personal article; a chattel. See Tins. 


chose in action. 1. A proprietary right in person- 
am, such as a debt owed by another person. a 
share in a joint-stock company, or a claim for 
damages in tort. [Cases: Property $5.5. C_].S. 
§ 22; Trading Stamps and Coupons § 2.) 2. 
The nght to bring an action’ to recover a debt, 
money, or thing. 3. Personal property that one 
person owns but another person possesses, the 
owner being able to regain possession through a 
lawsuit. — Also termed hone in action. ; 
“Chose, or, thing in action Is, when a man hath cause, 


or 
bring an for some duty due to him: as an action 
Of aebt ised bacaune Yay are things Where! a man 


es 
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Rot possessed, but for recovery of them is driven to his 
action, they are called things in action.” Termes de fa Ley 
85 (ist Am. ed. 1812). 

“The term chose in 


action has been in common use for a 
fond Ena, BAe ecave doubis Nave Bae (vce 


ralsed as to 


8 fol! sang ater in papel elated oe legal 
expression used to describe rsonal ot eager 
by taking phy be ciamed or, srced by action, 11908] 

.” Torkington v. Magee, 
2K8. p. The “rights of property’ does not seem 
a very one, but it ts quite clear that the court meant 
to Include under the term chose in action rights under a 
contract and of action breach of con- 
tract.” William R. Anson, Princi; of the Law of Contact 
362 n.(b) (Arthur L. Corbin ed., 3d Am. ed. 1919). 


chose in possession. Personal property for which 
tide and possession unite in the same person. — 
Also termed thing in possession. 
chose local. A fixed chattel. 
chose transitory. A movaule chattel. 
christianitatis curia (kris-tee-an-o-tay-tis kyoor-ce-a). 
[Latin “Christian court") See ecclesiastical court (2) 
under COURT. 


Christian name. See personal name under XaMe. 
church court. See ecclesiastical court under COLRT. 
church law. See CANON LAW (2). 


church rates. Hist. Eccles. law. A tax levied on parish- 
ioners by churchwardens and other representatives 
af the p:tish to raise funds for the repair and 
maintenance of the parish church. ® The power to 
oo collect such taxes was abolished in England 
in ; 


churl (cherl). See ceort. 


churn, burn, and bury, vb. (Of a stockbroker) to make 
numerous risky trades in (an account) and, as a 
result, squander the customer's money. @ The term 
denotes the action involved in particularly reckless 
churning. 

churning, n. 1. Securities. A stockbroker’s excessive 
trading of a customer’s account to earn more com- 
missions rather than to further the customer's inter- 
ests; an abuse of a customer's confidence for per- 
sonal gain by frequent and numerous transactions, 
disproportionate to the size and nature of the cus- 
tomer's account. © Under securities laws, the prac- 
tice is illegal — a violation of § 10(b) of the Ex- 
change Act (15 USCA § 78j(b)). But because the 
fraud is the activity as a whole and there is no 
communication between the broker and the custom- 
er about a specific sale of securities, there is not 
normally a right of action for fraud based on churn- 
ing. (Cases: Brokers €21; Securities Regulation 
€>60.32(3). C.J.S. Brokers § 52; Securities Regulation 
§§ 164, 197-198, 217, 222.) 2. Tax. A transfer of 
property that does not result in a significant change 
of ownership or use of the property, usu. tu e 
the property eligible for amortization or a more 
favorable method of depreciation. See ANTICHURNING 
RULE. — churn, vb. 

CIA. abbr. CENTRAL INTELLIGENCE AGENCY, 

CID. abbr. CIVIL INVESTIGATIVE DEMAND. 

CIF. abbr. cost, INSURANCE, AND FREIGHT. 


CIF destination. See cost. INSURANCE, AND FREIGHT. 
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citation order. The appropriate ranking of the various 
authorities marshaled in support of a legal praposi- 
tion. 


Citations, Law of. Roman law. An av. 426 decree of 
Emperor Valentinian III listing Papinian, Paul, Gai- 
us, Ulpian, and Modestinus as juristic writers who 
could be cited authoritatively in court. 3 1f a majori- 

of the writers agreed on an issue, the judge was 
bound to follow the majority view. The Law of 
Citations allowed the judge to use discretion only if 
the writers were equally divided and Papinian 
(whose view prevailed in a tie) was silent on the 
issue. 

“In 426 came the famous lax de rasponsis prudentium — 


the Law of Citations. ... This taw tessened the difficulties of 


judges source 
base thelr decisions.” W.W. Buckland, A Text-Book of Ro- 
men ee from Augustus to Justinian 33 (Peter Stein ed., 3d 


citation signal. See s!GNAL (2). 


citator. (st-tay-tar). A catalogued list of cases, statutes, 
and other legal sources showing the subsequent his- 
tory and current precedential value of those sources. 
©@ Citators allow researchers to verify the authority of 
a precedent and to find additional sources relatin 
to a given subject. Citators were originally print 
on gummed paper and pasted next to the report of 
a cited case. Today, citators are published in vol- 
umes and are also available online; the two most 
popular are Shepard's and KeyCite. 


“A citator is a compilation show'ng where certain cases 
have been cited In other cases, and wheather the provisions 
of constitutions and statutes have been , amended, 
cr otherwise affected, or have been construed, or 
have been cited.” Frank Hall Chitds, re and How to Find 
the Law 61 (1922). 


citatory (si-ta-tor-ee), adj.. Of, relating to, or having 

- the power of a citation or summons <letters citato- 
ry>. 

cite, n. See CITATION (3). 


cite, vb. 1. To summon before a court of law <the 
witness was cited for contempt>. 2. To refer to or 
adduce as precedent or authority <counsel then 
cited the appropriate statutory provision>. 3. To 
coinmend or honor <the soldier was cited for brav- 
ery>. 

citeable. See CITaBLe. 


citizen, n. 1. A person who, by either birth or natural- 
ization, is a member of a political community, owing 
allegiance to the community and being entitled to 
enjoy all its civil rights and protections; a member of 
the civil state, entitled to all its privileges. Cf rest. 
DENT; bOMicILIARY. (Cases: Citizens 1]. C.J.S. Citi- 
zens §§ 7, 12.) 


citizen by naturalization. See naturalized citizen. 
Sederal citizen. A citizen of the United States. 


natural-born citizen. A person born within the 
jurisdiction of a national government. 


naturalized citizen. A foreign-born person who at- 
tains citizenship by law. — Also termed citizen by 


clty attorney 


naturalization. [Cases: Aliens €=60-70. C.J.S. Aliens 
8§ 276-315, $26.] 


2. For diversity-jurisdiction purposes, a corporation 
that was incorporated within a state or has its 

rincipal place of business there. 28 USCA 
f 1332(c)(1). (Cases: Federal Courts @297.] 


citizen-informant. See INFORMANT. 
citizen’s arrest. See ARREST. 


citizenship, n. 1. The status of being a citizen. 2. The 
quality of a person's conduct as a member of a 
community. 


corporate citizenship. See CORPORATE CITIZENSHIP. 
dual citizenship. Sce DUAL CITIZENSHIP. 


Citizenship Clause. The clause of the U.S. Constitu- 
tion providing that all persons born or naturalized 
in the United States are citizens of the United States 
and the state they reside in. U.S. Const. amend. 
XIV, § 1, cl. 1. (Cases: Citizens @ 1-11. C_J.S. Aliens 
§ 281, Citizens §§ 2-13, 19, 21-22, 24-29.) 


citizen suit. An action under a statute giving citizens 
the right to sue violators of the law (esp. environ- 
mental law) and to seek injunctive relief and penal- 
ties. ® In the 1970s, during the heyday of anupollu- 
tion statutes such as the Clean Water Act and the 
Clean Air Act, legislators believed that lators 
sometimes become too close to the industries they 
oversee and, as a result, lack the aggressiveness that 
individual citizens bring to litigauon. The statutes 
therefore authorize, among other things, “private 
attorneys general” (citizens) to protect the environ- 
ment. includes not only injunctions to stop 
ollution but also penalties to be paid to the U.S. 
reasury. A federal plainuff must sue under a statu- 
tory citizen-suit provision and also satisfy constitu- 
ae eececel| requirements. See STANDING. (Cases: 
Environmental Law @20.] : 


citology. See LEGAL CrroLocy. 


citra causae cognitionem (sit-ra kaw-zee kog-nish-ee- 
oh-nam). [Latin] Hist. Without investigating the 
cause; absent a judicial investigation. 
and on tts oF expediency being made out tothe 
saieacton of the Court other kind of pocorn was 
tion, was afterwards admitted.” John Trayner, Trayner’s 
Latin Maxims 78 (4th ed. 1894). 
city. 1. A municipal corporation, usu. headed by a 
mayor and governed by a city council. [Cases: Mu- 
niapal Corporations 1.1. C.J.S. Municipal Corpora- 
tions §§ 2-7.] 2. The territory within a city's corpo- 
rate limits. 3. Collectively, the people who live within 
this territory. Cf. Town. 


city attorney. An aogier employed by a city to advise 
it and represent it in legal matters. — termed 
municipal attorney; city counsel; corporation counsel; city 
solicitor. (Cases; Municipal Corporations @214(3).] 


quent the time of the Attor- 


and so nonconsuming 
ney. Every action of the City must be Justified by 


i 


city clerk 


powers, and the City Attorney Is the municipal officer whose 

it Is to decide whether any act or action is 

's tegal powers. The demands of citizens for 
augmented municipal services, and the resulting divereifica- 
tion rations have Increased the volume of work to 
re the City Atiémey, in many cities, has 
become a central consultant of the a Rayo and emptoy- 
ees on a day-to-day, heur-to-hour basis." Allen Grimes, The 
Clty Attorney: A Practice Manual 6 (1978). 


city clerk. See CLERK (1). 


city council. A city's legislative body, usu. responsible 
for passing ordinances, levying taxes, appropriating 
funds, and generally administering city govern- 
ment. — Also termed (in some states) board of alder- 
men. [Cases: Municipal Corporations 80. C.J.S. 
Municipal Corporations §§ 208-210, 213-219.] 


city counsel. See cry ATTORNEY. 

city court. See municipal court under courT. 
city judge. See municipal judge under JUDGE. 
city solicitor. See CITV ATTORNEY. 

Civ. Ct. See civil court under court. 


civic, adj. 1. Of or relating to citizenship or a particu- 
lar citizen <civic responsibilities>. 2. Of or relating 
to a city <civic center>. 


civil, adj. 1. Of or relating to the state or its citizenry 
<civil rights>. 2. Of or relating to private rights and 
remedies that are sought by action or suit, as distinct 
from criminal p ings <civil litigation>. (Cases: 
Action $18. C.J.S. Actions § 68.] 3. Of or relating to 
any of the modern legal systems derived from Ro- 
man law < Louisiana is a civil-law jurisdiction>. 


civil action. See ACTION (4). 
civil arrest. See akREST. 
civil assault. See assauLT. 


civil-authority clause. Insurance. A clause, esp. in a 
fire-insurance policy, insuring against damages 
caused by firefighters, police, or other civil authority. 
(Cases: Insurance ©2157, 2163. C.J.S. Insurance 
§ 1074.) 


civil bail. See sait (b. 


civil code. 1. A comprehensive and systematic legisla- 
tive. pronouncement of the whole private, noncom- 
mercial Jaw in a.legal system of the continental civil- 
law tradition. 2. (cap.) The code that embodies the 
law of France, from which-a great part of the Louisi- 
ana civil code .is derived. — Abbr. CC. — Also 
termed Code Civil. See NapoLeonic cope. 3. A codifica- 
tion of noncriminal statutes. 

civil cognation. See COGNATION. 

civil commitment. 1. A commitment of a person who 
is ill, incompetent, drug-addicted, or the like, as 
contrasted with a criminal sentence. [Cases: Chemi- 
cal Dependents 10; Mental Health €=31. C.J.S. 
Chemical 6 raed 8§ 10-11; Insane Persons §§ 45, 
47, 53.] 2. A public demonstration by two people of 
their intent to be bound together in a marriage-like 
relationship. © The demonstration is usu. in the 
form of a ceremony, often identical to a wedding, 
but the relationship is usu. not legally recognized 
and can be dissolved without legal formalities. See 
CIVIL UNION, 
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civil-commitment statute. A law that provides for the 
confinement of a person who is mentally ill, incom- 
petent, drug-addicted, or the like, often a sexually 
violent predator. @ Unlike criminal incarceration, 
civil commitment is for an indefinite period. 


civil commotion. A public uprising by a large number 
of people who, acting together, cause harm to peo- 
ple or property. @ A civil commotion usu. involves 
many more people than a riot. — Sometimes short- 
ened to commotion. Cf. riot. (Cases: Riot €1. C_J.S. 
Riot; Insurrection §§ 2-10.) 

civil conspiracy. See CONSPIRACY. 

civil contempt. See contesrr. 

civil corporation. See CORPORATION. 

civil court. See court. 

civil-damage law. See pRaM-sior ACT. 

civil day. See artificial day under vay. 

civil death. See peaTu. 

civil defense. 1. The practice of protecting civilians 
from dangers caused by hostilities or disasters and 
helping them recover from the immediate effects of 
such events. 2. The policies that underlie. this prac- 
tice. 

civil disability. See pisaBiLiTy (3), 

civil disobedience. A deliberate but nonviolent act of 
lawbreaking to call attention tu 2 particular law or 
set of laws believed by the actor to be of questionabie 
legitimacy or morality. 

“Social protest and even civil disobedience serve the law's 


need for growth. Ideally, reform would come according to 
teason and justice without self-help and disturbing, almost 
violent, forms of com one her. 


again ‘9 acknowlodge the 
realiiy. Short of the millennlu 
de; iy upon the stimulus of protest.” 5 
Civil rg , the , and the Courts, 40 N.Y. State 
B.J. 161, 169 (1868). 


civil disorder. A public disturbance oe three or 
more pee who commit violent acts that cause 
immediate danger or injury to people or property. 
See rior. [Cases: Riot <1. C.J.S. Riot; Insurrection 
$§ 2-10.) 

civil embargo. See EMBARGO (2). 

civil forfeiture. See FORFEITURE. 

civil fraud. See Fraub. a 

civil fruit. See Frurr. 

civilian, n. 1. A person not serving in the military. 2. 
A lawyer practicing in a civil-law jurisdiction. — Also 
termed cavilista. 3. A scholar in civil or Roman 
law. — civilian, adj. 

civil impediment. See imreDIMENT. 

civil imprisonment. Hist. See 1mPRISONMENT FOR DEBT. 

civil infraction. See INFRACTION. 

civil injury. See InjURY. 

civil investigative demand. 1. A request for informa- 
tion served by the U.S. Attorney General on any 
person who may have documents or information 


relevant to a civil antitrust investigation or to an 
investigation authorized by § 3 of the International 


‘otest.... Still, candor 
m, 
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CIF place of destination. See C/F destination under 
COST, INSURANCE, AND FREIGHT. 

Cinque Ports (singk ports). [Fr. “five ports”] The five 
English ports — Hastings, Romney, Hythe, Dover, 
and Sandwich — that were important defenses 
against French invasion. @ They received special 
privileges and were obliged to furnish a certain 
number of ships for use in war. See COURT OF SHEP- 
WAY. 


8 
Invasion. In which respect they have a Souter or 
his office, Lord Warden of the Cinque 
Nomo-Lexicon: A Law-Dictionary 


[n.p.] (1670). 


“[Mjost of the seaport towns, or at feast the more Important 
ches had focal, as ished from national or centrally 
coe. courts with over the administration of 


tater orig’ 

character of ad fu ." Charles 

Herman Kinnane, fa Fiat Book on Ang eee Law 362 

(2d ed. 1952). 

CIO. abbr. 1. The Con of Industrial Organiza- 
tions, which merged with the AFL in 1955. See amer- 
ICAN FEDERATION OF LABOR AND CONGRESS OF INDUSTRIAL 
ORGANIZATIONS. 2. CHIEF INFORMATION OFFICER. 


. CIP. abbr. 1. CONTINUATION-IN-PART. 2. CARRIAGE AND IN. 
SURANCE PAID TO. 


cippi (sip-1). [Law Latin] Hist. See stocks. 


circa (sar-ka), prep. [Latin] About or around (a date, 


esp. an ancient one); approximately <the book was 
written circa 1938-1941>.-—~ Abbr. ca.; c. 


circle conspiracy. See wheel conspiracy uader CONSPIRA- 
cy. 


circuit, n. 1. A judicial division in which hearings 
occur at several locations, as a result of which judges 
ofien travel to different locations. [Cases: Courts 
45. CJ.S. Courts § 105.) 2. A judicial division of 

. the United States — that is, one of the 13 circuits 
into which the U.S. courts of appeals are organized. 
28 USCA § 41. 


circuit court. See court. 


circuit executive. The chief executive officer of a 
federal judicial circuit responsible for daily adminis- 
tration of the courts. © The circuit executive is the 
highest-ranking nonjudicial officer within a circuit. 

circuit judge. See JuncE. 

circuit justice. See yusTICE @). 

circuit mediator. An attorney-employee of a U.S. 
court of appeals who mediates civil cases, usu. before 
oral argument. — Also termed preargument-conference 
atlorney; settlement counsel. —- 

circuit-riding, n. The practice of judges’ traveling 
within a legislatively defined circuit to hear cases in 
one place for a time, then another, and so on. ® The 
American practice of circuit-riding was based on the 


circumstance 


English eyre system, in which justices rode between 
the shire towns to hold assizes. 


“The Judiclary Act of 1789 required that the justices of the 
Supreme Court serve also as judges of the circuit courts. 
The complained that circuit riding caused serious 

rglenited ugg lbh a bala 
capital.... Congress in 1801 abo!- 


ished cireult on 3 of , but a year later 
a new Jeffersonian Re my are ps eit Meson 8 prac- 
tlea, obliging sach j to hoid court along with a 
tions, ing business in the nation’s capital, and the 
nationhood following 


the Civit 

ress in the 

a separate circuit court 

A gre j justices retained nominal circuit rid- 
until Circuit 


(Kermit L. Hall ed., 1992). 
circuit-riding justice. See jusTiCe (2). 


circuity of action. A procedure allowing duplicative 

lawsuits, leading to unnecessarily lengthy and indi- 

rect litigation, as when a defendant fails to bring a 

counterclaim, but later brings a separate action to 

recover what could have been awarded in the origi- 

nal lawsuit. © Civil-procedure rules have eliminated 

many problems associated with ciruity of action. 
[Cases: Equity 52. C.].S. Equity § 42.) 

“Cireuity of action Is, when an action Is rightfully brought for 

a duty, but yet about the bush, as it were, for that 4 might 

as weil have been otherwise answered and determined, and 

the suit saved: and because the same action was more 

than needful, It s called circuity of action.” Termes de la Ley 

87 (tet Am. ed, 1812). 


circular letter of credit. See LETTER OF CREDIT. 
circular note. See LETTER OF CREDIT. 


circulating capital. See floating capital under Carrs... 
circumduction (sor-kam-dak-shen). Annulment; can- 
cellation. 


circumduction of the term. Scots law. A judicial decla- 
ration that the time allowed for the parties to pres- 
ent evidence has expired. 


circum sacra (ser-kom say-kro). [Law Latin} Hist. Ec- 
eles. law. Concerning sacred. things. © The phrase 
appeared in reference to the church's i juris- 
diction over questions of doctrine, .as ungwened 
from a civil court's jurisdiction -c'er other ecclesiasti- 
cal matters. 

Cireu agatis (sar-kom-spek-tee o-gay-tis). [Lat- 
in “that you act circu y"} Hist. A directive 
from the king to his justices detailing the boundaries 
of ecclesiastical jurisdiction. © The directive, issued 
circa 1285, was originally in the form of a writ, but 
over time acquired statutory authority. The tide 
Circumspecte agatis derives from the first few words of 
the writ: “Rex talibus judicibus salutem; Circumspecte 
agatis id 


: 


ci ce, n. (often pl.) An accompanying or acces- 
sory fact, event, or condition, such as a piece of 
evidence that indicates the probability of an 
event. — circumstantial, adj. 


aggravating circumstance. 1. A fact or situation 
that increases the de of liability or culpability 
for a criminal act. 2. A fact or situation that relates 
to a criminal offense or defendant. and that is 
considered by the court in imposing punishment 


circumstantial evidence 


(esp. a death sentence). @ Aggravating circum- 
stances in death-penalty cases are usu. prescribed 
by statute. For a list of aggravating circumstances 
in a capital-murder case, see Model Penal Code 
§ 210.6(3). — Also termed aggravating element; ag- 
gravaling factor, aggravator. Cf. mitigating circum- 
Stance; MrviGATOR. (Cases: Sentencing and Punish- 
ment ©53, 589, 1652. CJ.S. Criminal Law 
§§ 1460, 1465, 1472, 1479, 1492-1493, 1495, 
1524, 1526, 1530-1532, 1534-1538, 1541-1543.] 


attendant circumstance. A fact that is situationally 
relevant to a particular event or occurrence. © A 
fact-finder often reviews the attendant circum- 
stances of a crime to learn, for example, the 
Perpetrator’s motive or intent. 


exigent circumstances. 1. A situation that demands 
unusual or immediate action and that may allow 
people to circumvent usual procedures, as when a 
neighbor breaks through a window of a burning 
house to save someune inside. 2. A situation in 
which a police officer must take immediate action 
to effectively make an arrest, search, or seizure for 
which probable cause exists, and thus may do so 
without first obtaining a warrant. @ Exigent cir- 
cumstances may exist if (1) a person's life or safety 
is threatened, (2) a suspect's escape is imminent, 
or (3) evidence is about to be removed or de- 
stroyed. — Also termed emergency circumstances; spe- 
cial circumstances. 

extenuating circumstance. See mitigating circum- 
stance. 


extraordinary circumstances. A highly unusual set 
of facts that are not commonly associated with a 
particular thing or event. 


incriminating circumstance. A fact or situation 
showing either that a crime was committed or that 
a particular person committed it. 


mitigating circumstance. 1. A fact or situation that 
does not justify or excuse a ba et act or offense 
but that reduces the degree of culpability and thus 
may reduce the damages (in a civil case) or the 
punishment (in a criminal case). (Cases: Damages 
€=59; Sentencing and Punishment @54, 590, 
1653. C.J.S. Damages §§ 167, 169-170, 172, 174.) 
2. A fact or situation that does not bear on the 
question of a defendant's guilt but that is consid- 
ered by the court in imposing punishment and 
esp. in lessening the severity of a sentence. A 
court's or jury's power to consider mitigating cir- 
cumstances cannot be limited by statute. See Lock- 
elt v. Ohio, 438 U.S. 586, 606, 98 S.Ct. 2954, 2965 
(1978). For a list of mitigating circumstances in a 
capital-murder case, see Model Penal Cade 
§ 210.6(4). [Cases: Sentencing and Punishment 
54, 590, 1653.) 3. Contracts. An unusual or un- 
predictable event that prevents performance, such 
as a labor strike. — Also termed extenuating circum- 


stance. Cf. aggravating circumstance. 
circumstantial evidence. See EVIDENCE. 


circumvention. 1. Copyright. The act of bypassing, 
avoiding, removing, deactivating, or impairing a 
technological measure or device that controls access 
to a work protected by U.S. copyright law. © Circum- 
vention of technology that effectively controls access 
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to a work protected by a U.S. copyright is prohibited 
under 17 USCA § 1201. [Cases: Copyrights and 
Intellectual Property @67.3. C.J.S. ights and 
Intellectual Property §§8 41, 45, 55, 97.] 2. Scots law. Fa- 
CILITY AND CIRCUMVENTION. 


cirliscus (sar-lis-kas). See CEORL. 


citable, adj. Authorized by a court to be used as legal 
precedent. @ In general, published opinions are 
citable, but unpublished ones are not. — Also writ- 
ten citeable. Cf. NONCYTABLE. 


citatio ad reassumendam causam (si-tay-shee-oh ad 
ree-as-yoo-men-dem kaw-zem). [Latin “citation to 
take up a cause again”) Civil law. A citation issued to 
revive an action that was abated upon one party's 
death. @ The citation issues against the deceased 
party's heir. Cf. bill of revivor under BILL (2. 


citation, n. 1. A court-issued writ that commands a 
person to appear at a certain time and place to do 
something demanded in the writ, or. to show cause 
for not doing so. 2. A police-issued order to appear 
before a judge on a given date to defend against a 
stated charge, such as a traffic violation. — Also 
termed appearance ticket. [Cases: Automobiles 
351.1. C.J.S. Motor Vehicles §§ 1344, 1365-1371, 
1397-1400, 1443, 1473, 1486-1487, 1496, 1508, 
1518, 1526, 1532, 1543-1544, 1546-1547, 1550.] 3. 
A reference to a legal precedent or authority, such as 
a case, statute, or treatise, that either substantiates or 
contradicts a given position. — Often shortened to 
(in sense 3) cite. 


parallel citation. An additional reference to a case 


that has been reported in more than one reporter. - 


® For example, whereas a Bluebook citation reads 
“Morgan v. United States, 304 U.S. 1 (1938),”" the 
same reference including parallel tations reads 
“Morgan v. United States, 304 U.S. 1, 58 S.Ct. 773, 
82 L.Ed. 1129 (1938),” in which the main citation 
is to the U.S. Reports and the parallel citations are 
to the Supreme Court Reporter and to the Lawyer's 
Edition. 
_pinpoint citation. The page on which a quotation 
or relevant passage appears, as opposed to the 
page on which a case or article ins. @ For 
example, the number 217 is the lig oe citation 
in v. Carr, 8369 U.S. 186, 217 (1962). — Also 
termed jump cilation; dictum page; pincile. 
4. A reference to another document’ in support of 
an argument, as in a patent prosecution in which a 
party trying to defeat a claim of patentability refers 
to a previous patent or a- publication to show that 
the invention lacks novelty or nonobviousness. See 
REFERENCE (4). 


front-page citation. Patents. A citation of prior art 
listed on the front page of a patent application and 
disclosing a patent or publication that is material 
C the patentability of any of the application's 
claims. 


textual citation. Patents. A reference to a work 
containing prior art listed in a patent application's 
body. 


citational, adj. Of or relating to a citation (esp. a 


reference citation) <citational analysis>. 


cece hen ES EEL OR See 7 ITE INR ON I eee NEL Sek EO one oe 
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Antitrust Enforcement Assistance Act (15 USCA 
§ 6202). © A civil investigative demand can be issued 
before a civil or criminal action is begun, and can be 
served on anyone — not just potential defendants — 
thought to possess information pertinent to the in- 
vestigation. If the Attorney General begins a civil or 
criminal action, this demand may not be served on 
persons within the scope of the proceeding. 2. A 
similar request for information served by a different 
governmental entity, esp. a state attorney general. — 
Abbr. CID. 
civilis (so-vi-lis), adj. [Latin] Of or according to civil 
law. 
civilista (siv-a-lis-ta). [Latin] Hist. See CIVILIAN (2). 
civiliter (so-vil-o-ter), adu. (Latin “civilly"] 1. By a civil, 
as distinguished from a criminal, proceeding. Cf. cri- 
MINALITER. 2. Civilly; as a citizen. 
civiliter mortuus (se-vil-a-tar mor-choo-as). [Latin] 
Civilly dead <the wife of a man civiliter mortuus 
had similar rights>. See civil death (1) under 
DEATH. 


civilization. The transformation of a criminal matter 
to a civil one by law or judgment. Cf. cRIMINALIZA- 
TION (2). 


civil foe The methods by which a society redresses 
civil wrongs. Cf. CRIMINAL JUSTICE (1). 


civil law. 1. (usu. cap.) One of the two prominent legal 
systems in the Western World, originally adminis- 
tered in the Roman Empire and still influential in 
continental Europe, Latin America, Scotland, and 


Louisiana, among other parts of the world; ROMAN - 


taw. @ In reference to Romans, civil law (commonly 
referred to as jus civile) denotes the whole body of 
Roman law, from whatever source derived. But it is 
also used to denote that part of Roman law peculiar 
to the Romans, as opposed to the common law of all 
eee (jus gentium). — Also termed jus civile; Roman 

A law. Cf. COMMON LAW (2). 2. The body 
of law imposed by the state, as opposed to moral 
law. 3. The law of civil or private rights, as opposed 
to criminal law or administrative law. — Abbr. CL. 


." Wiliam Geldart, fn 
(D.C.M. Yardley ed., 9th ed. 1984). 


civil liability. See LiasiLity. 
civil-liability act. See pras-suor ACT. 


civil liberty. (usu. pl.) Freedom from undue govern- 
mental interference or restraint. @ This term usu. 
refers to freedom of speech or religion. In American 
law, early civil liberues were promulgated in the 
Lawes and Li es of Massachusetts (1648) and the 
Bill of Rights (1791). In English law, examples are 
found in Carta (1215), the Petition of Right 
(1628), and the Bill of Rights (1689). — Also termed 


Civil Service Commission 


civil right. (Cases: Civil Rights ©1027. CJ.S. Civil 
Rights §§ 4-5,8, 13.) - 

civil list. An annual sum granted by Parliament for 
the expenses of the royal household. 

civil marriage. See MARRIAGE (3). 

civil month. See MONTH (1). 


civil obligation. See conventional obligation under 081.1. 
GATION. 


civil offense. See public tort under Tort. 
civil partnership. See Civit UNION. 

civil penalty. See PENALTY (1). 

civil possession. See POSSESSION. 

civil power. See POLITICAL POWER. 


civil procedure. 1. The body of law — usu. rules 
enacted by the legislature or courts — governing the 
methods and practices used in civil lingation. © An 
example is the Federal Rules of Civil Procedure. 2. A 
particular method or practice used in carrying on 
civil litigation. 

civil process. See PROCESS. 

civil remedy. See REMEDY (1). 


civil right. (usu. pl.) 1. The individual rights of per- 
sonal liberty hae area by the Bill of Rights and by 
the 13th, 14th, 15th, and 19th Amendments, as well 
as by legislation such as the Voting Rights Act. @ 
Civil rights include esp. the right to vote, the right of 
due process, and the right of equal protection under 
the law. (Cases: Civil Rights 71027. C.J.S. Civil 
Rights §§ 4-5, 8, 18.] 2. civin uiperty. 
convicted of a felony became an 
Cae ee Ne ee oa ores ee 8 OF Ne Property 
became forfeited. This harsh no longer prevails. r 
pee cee on Tale Ot 6 cee oe 


civil-rights act. One of several federal statutes enacted 


_ after the Civil War (1861-1865) and, much later, 


during and after the civil-rights movement of the 
1950s and 1960s, for the purpose-of implementing 
and giving further force to the basic aie guaran- 
teed by the Constitution, and esp.: prohibiting dis- 
crimination in employment and 
basis of race, sex, religion; color, or a: 
Rights €=1002, 1102. C.J.S. Civil Ri 
11-13, 18, 22, 26-27, 3 
67.) 

civil-rights removal. See REMOVAL. 


civil service, n. 1. The administrative branches of 3: 
government. [Cases: Officers and Public Employees 
Sl. CJS. Officers and Public Em $§ 63-65, 
71-74,} 2. The  Broup of people employed by these 
branches, — civil servant, n. 

Civil Service Commission. A former independent fed- 
eral agency that supervised the government's per- 
sonnel system. © The agency was created in 1883 
and abolished by Reorganization Plan No. 2 of 1978. 
Its functions were transferred to the Merit Systems 
Protection Board and the Office of Personnel Mati- 


ucation on the 
. (Cases: Civil 
§§ 2-5, 7-9, 
31, 33-34, 37, 41-42, 44, 


as 
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civil-service reform 


agement. See MERIT SYSTEMS PROTECTION BOARD; OFFICE 
OF PERSONNEL. MANAGEMENT. (Cases: Officers and Public 
Employees 72.20. C.J.S. Officers and Public Employ- 
ees §§ 143, 195.) 


civil-service reform. The use of business principles 
and methods instead of the spoils system in the 
conduct of the civil service, esp. in awarding con- 
tracts and appointing officials. 


civil society. See sOciEry. 
civil term. See ‘rena (6). 


civil union. Family law, A marriage-like relationship, 
often between members of the same sex, recognized 
by civil authorities within a jurisdiction. @ Vermont 
was the first state to recognize civil unions. In De- 
cember 1999, the Vermont Supreme Court ruled 
that denying gay couples the benefits of marriage 
amounted to unconstitutional discrimination. Baker 
vu. State, 744 A.2d 864 (Vt. 1999). Several months 
later the legislature passed a civil-unions law, which 
took effect on July 1, 2000. — Also termed civil 
partnership. Cf DOMESTIC PARTNERSHIP; same-sex mar- 
riage under MARRIAGE (D. 


civil war. See war. 
civil wrong. 1. wRONG. 2. TORT. 3. DELICT. 


civis (siv-is). [Latin] Roman law. A Roman citizen; a 
person entited to the public and private rights 
associited with Roman citizenship. © Female citizens 
had only private rights. — Also termed civis Roma- 
nus; ciuis Romana. 


civitas (siv-a-tas), n. [Latin] Roman law. 1. A state. 2. 
An organized community; a territorial unit. 


civitatis amissio (siv-i-tay-tis amish-ee-oh). [Latin] 
Hist. Loss of citizenship. 


C.J. abbr. 1. See chief justice under JusTICE (2). 2. See 
chief fudge under jupce. 3. See ctreuit judge under 
JUDGE. 4. CORPUS JURIS. 


CJC. abbr. cove OF JUDICIAL CONDUCT. 

CJE. abbr. continuinc JUDICIAL EDUCATION. 

C.J.S. abbr. Corpus Juris Secundum. — Also written CJS. 
CL. abbr. civi Law. 

Claflin trust. See indestructible trust under TRUST. 


Claflin-trust principle. The doctrine that a trust can- 
not be terminated by the beneficiaries if the termi- 
nation would defeat one of the settlor’s material 

urposes in establishing the trust, even if all the 

eneficiaries seek its termination. © The Claflin rule, 
which derives from Claflin v. Claflin, 20 N.E. 454 
(Mass. 1889), is often cited as the purest illustration 
of “‘deadhand control,” in which the wishes of the 
now-dead settlor prevail over the wishes and needs 
of living beneficiaries. If the settlor is alive and 
consents to the modification or termination of the 
trust, the trust may usu. be terminated, unless it is 
irrevocable. Trusts in the Claflin category are spend- 
thrift rusts, support trusts, trusts in which the trus- 
tee has discretion to make distributions, and trusts in 
which the beneficiary is entitled to income until a 
certain age, at which point the beneficiary will re- 
ceive the principal. 
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claim, n. 1. The aggregate of operative facts givin 

rise to a right exilarecable by a out <the plaintiff's 
short, plain statement about the crash established 
the claim>. — Also termed claim for relief. 2. The 
assertion of an existing right; any right to payment 
or to an equitable remedy, even if contingent or 
provisional <the spouse's claim to half the lonery 
winnings>. 3, A demand for money, property, or a 
legal remedy to which one asserts a right; esp., the 
part of a complaint in a civil action specifying what 
relief the plaintiff asks for. [Cases: Federal Civil 
Procedure @680; Pleading 72. C.J.S. Pleading 
§§ 110-115.] 


donation claim. Property law. A claim for ownership 
of land under a donation act or bounty-land war- 
rant. See DONATION ACT; BOUNTY.LAND WARRANT. 


honest claim. A claim made by someone who be- 
lieves, however unreasonably, that he or she has a 
right to something or that there is a chance that 
such a right exists. 


liquidated claim. 1. A claim for an amount previ- 
ously agreed on by the parties or that can be 
precisely determined by operation of law or by the 
terms of the parties’ agreement. 2. A claim that 
was determined in a judicial proceeding. — Also 
termed liquidated demand, (Cases: Accord and Satis- 
faction 10; Interest €39(2.15). C.J.S. Accord and 
Satisfaction §§ 44-45.] 


matured claim. A claim based on a debt that is due 
for payment. 


stale claim. A claim that is barred by the statute of 
limitations or the defense of laches. — Also termed 
stale demand. (Cases: Equity €67; Limitation of 
Actions 1, 165. C.J.S. Equity §§ 128-132; Limita- 
tions of Actions §§ 2-4, 10~-11.] 


unliquidated claim. A claim in which the amount 
owed has not been determined. [Cases: Accord 
and Satisfaction 10; Interest €°39(2.15). C.J.S. 
Accord and Satisfaction §§ 44-45.) 


4. An interest or remedy recognized at law; the 
means by which a person can obtain a privilege, 
possession, or enjoyment of a right or thing; CAUSE 
OF ACTION (1) <claim against the employer for 
wrongful termination>. i 


claim. A claim that is collateral to, depen- 
dent on, or auxiliary to another claim, such as a 
state-law claim that is sufficiently related to a fed- 
eral claim to permit federal jurisdiction over it. © 
The concept of ancillary federal jurisdiction is now 
contained in the supplemental-jurisdiction statute, 
28 USCA § 1867. See ancillary jurisdiction and sup- 
plemental jurisdiction under jurisvicrion. (Cases: 
Federal Courts 14, 20.] 


colorable claim. 1. A claim that is legitimate and 
that may reasonably be asserted, given the facts 
presented and the current law (or a reasonable 
and logical extension or modification of the cur- 
rent law). 2. A claim in which the debtor and 
property holder are, as a matter of law, not ad- 
verse. © One example of a colorable claim is one 
made by a person holding property as an agent or 
bailee of the bankrupt. 
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contingent claim. A claim that has not yet accrued 
and is dependent on some future event that may 
never happen. 


counterclaim. See COUNTERCLAIM. 
cross-claim. See CROSS-CLAIM. 


frivolous claim. A claim that has no legal basis or 
merit, esp. one brought for an unreasonable pur- 
pose such as harassment. Fed. R. Civ. P. 11(b). 


supplemental claim. A claim for further relief based 
on events occurring after the original claim was 
made. 


5. aah ae A right to payment or to an equitable 
remedy for breach of performance if the breach 
gives rise to a right to payment. @ It does not matter 
whether the right has reduced to judgment or 
whether it is liquidated or unliquidated, fixed or 
contingent, matured or unmatured, disputed or 
undisputed, or secured or unsecured. 


creditor’s claim. Bankruptcy. A claim that a creditor 
has against a debtor. [ : Bankruplicy ©2825.) 


involuntary gap claim. Bankruplcy. A claim that 
accrues in the ordinary course of business after an 
involuntary bankruptcy petition has been filed but 
before the order for relief or the appointment of a 
trustee, © The Bankruptcy Code gives priority to 
creditors with claims of this type to encourage 
creditors to continue dealing with a debtor until 
the debtor has a chance to challenge the involun- 
tary petition. (Cases: Bankruptcy 2833. C.].S. 
Bankruptcy § 240.) 


priority claim. Bankruptcy. An unsecured claim 
that, under bankruptcy law, must be paid before 
other unsecured claims. © The Bankruptcy Code 
sets forth nine classes of claims, to be paid in order 
of priority: (1) administrative expenses of the 
bankruptcy estate, (2) involuntary gap claims, (3) 
wage claims, (4) contributions to employee benefit 
plans, (5) claims of grain farmers and fishermen, 
(6) consumer deposits, (7) alimony, maintenance, 
arid. child-support claims, (8) tax claims, and (9) 
capita] requirements of an insured depository in- 
stitution. [Cases: Bankruptcy ©2951-2972. C.].S. 
rot tell §§ 201-202, 255-267, 287, 351, 353, 


secured claim. A claim held by a creditor who has a 
lien or a right of setoff against the debtor's proper- 
ty. (Cases: Secured Transactions 1. C.J.S. Se- 
cured Transactions §§ 3, 7-9, 23, 37.] 


unsecured claim. 1. A claim by a creditor who does 
not have a lien or a right of setoff against the 
debtor's property. 2. A ain by a creditor to the 
extent that its lien on or right of setoff against the 
ier property is worth less than the amount of 
the debt. 


6. Patents. PAYENT CLAIM. 


claim and delivery. A claim for the recovery of specif- 
ic personal propery) Wroaptilly taken or detained, 
as well as for any ges caused by the taking or 
detention. @ This claim derives from the common- 
law action of replevin. See rertevin. — Sometimes 
written claim-and-delivery. (Cases: Replevin @1. 
CJ.S. Replevin §§ 2-7.) 


claim of priority 


claimant, n. One who asserts a right or demand, esp. 
formally; esp., one who asserts a property interest in 
land, chattels, or tangible things. 


occupying claimant. See OCCUPYING CLAIMANT. 


claim check. A receipt obtained for bailed or checked 

property and surrendered by the holder when the 
ilee returns the property. 

claim differentiation. Patents. A cancn of construction 
presuming that each claim in a patent is different in 
scope and meaning from all other claims; the pre- 
sumption that different terms in separate claims 
must have different meanings if one of the claims 
would otherwise be rendered superfluous. © The 
doctrine cannot be used ‘by the patentee to broaden 
claims, and a court will ignore it when convinced 
that its interpretation of the claims is correct. The 
presumption is strongest when a different interpre- 
tation would be the only way to make a dependent 
claim more limiting than the independent claim it 
refers to. — Also termed doctrine of. claim differentia- 
tion. (Cases: Patents €>165(5). C.J.S. Patents §§ 283, 
287, 290, 293.) 


claim dilution. Bankruptcy. The reduction in the likeli- 
hood that a debtor's claimants will be fully repaid, 
including considerations of the time value of money. 


claim for relief. See CLaiss (. 


claim in equity. Hist. A summary proceeding created 

to eliminate protracted pleading procedure in sim- 

le cases. © The claim in equity was established in 
ngland in 1850 and abolished in 1860. 


claim-jumping. 1. The extension of the borders of a 
mining claim to infringe on other areas or claims. 
(Cases: Mines and Minerals €>26. C.].S. Mines and 
Minerals §§ 101-107.) 2. The filing of a duplicate 
claim to take advantage of a flaw in the original 
claim. ; 

claim limitation. Patents. In a patent application, a 
statement that describes the means for performing a 
specified function without reciting the structure, ma- 
terials, or acts that support that function. @ Claim 
limitations define the invention by distinguishing it 
from prior art. (Cases: Patents €101(3).] 

claim of appeal. See NOTICE OF APPEAL. 


claim of co ce. Hist. An intervention seeking the 
return of a case to the claimant’s own court. @ 
Cognizance may be claimed by a person, city, or 
public a granted the right to hold 
court. — Also termed claim of conusance. See Cocni- 
ZANCE; CONUSANCE. 

claim of conusance. See CLAIM OF COGNIZANCE. 


claim of . Hist. A petition to the Crown, filed in 
the Court of Exchequer, seeking the Auorney Gen- 
eral’s confirmation of liberties and franchises. 


claim of ownership. 1. The possession of a piece of 
propery with the intention of claiming it in hostilit 
to the true owner. [Cases: Adverse Possession 268. 
C.J.S. Adverse Possession §§ 61-63, 65, 67-69.] 2. A 
ance: manifest intention to take over land, regard- 
less of tide or right. — Also termed claim of right; 
claim of title. - ; 

claim of priority. See BENEFIT OF AN EARLIER FILING DATE. 
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claim of right 


claim of right. 1. Hist. A criminal plea, usu. to a theft 
charge, by a defendant asserting that the property 
was taken under the honest (but mistaken) belief 
that the defendant had a superior right to the prop- 
erty. @ The claim of right could also be raised in 
delehse against bigamy if a defendant honestly be- 
lieved that an earlier marriage had been legally 
dissulved. It has been superseded by a defense of 
honesty. 2. Hist. An owner's action to recover unjustly 
taken land in fee simple by employing a writ of 
course. See writ oF COURSE. 3. CLAIM OF OWNERSHIP. 
claim-of-right doctrine. Tax. The rule that any in- 
come constructively received must be reported as 
income, whether or not the taxpayer has an unre- 
stricted claim to it. (Cases: Internal Revenue 
3086, 3118. C.J.S. Jntérnal Revenue §§ 53-54, 63.] 


claim of title. See CLAIM OF OWNERSHIP. 


claim preclusion. See Res JUDICATA. 


“[The races distinction between claim prectusion and 
issue preclusion is ... inat the former forectoses Iti 


lion 
of matters that have never been fitigated. This es it 
importauit to know the dimensions of the ‘clalm’ that is 


‘foreclosed by bringing the first action, but unfortunately no 
precise definition is possible.” Charies Alan Wright, The Law 
of Federal Courts § 100A, at 723 (Sth ed. 1994). 


claim-property bond. See replevin bond under BOND (2). 
claims adjuster. See insurance adjuster under ADJUSTER. 


claims-consciousness, «. The quality characterizing a 
legal culture in which people have firm expectations 
of justice and are willing to take concrete steps to see 
that justice is done <claims-consciousness in the 
United States has resulted from certain social 
changes, not from any character deficiency>. — Also 
termed rights-consciousness. — claims-conscious, adj. 


claims court. See court of claims under Court. 


Claims Court, U.S. See UNITED STATES COURT OF FEDERAL 
CLAIMS. 


claims-made policy. See InsURANCE POLICY. 


claim the floor. Parliamentary law. To address the 
chair for the purpose of being recognized as entitled 
to speak. See FLOOR (WD. 


elam (klam), adv. [Latin] Roman & civil law. Secretly; 
,, covertly. © Under Roman law, an act (such as occu- 
pying or altering the condition of someone else's 
property) was committed clam when it was done with 
the intent to conceal it in.an effort to avoid liability. 


See INTERDICTUM QUOD V1 AUT CLAM. 


clamea admittenda in itinere per attornatum (klay- 
mee-2 ad-mo-ten-da in !-tin-a-ree par 9-tor-nay-tam). 
(Latin “claim to be admitted at the eyre by an 
attorney”] Hist. A writ from the king commanding 
the justices in cyre to permit by attorney the claim of 
a person employed in the king's service who cannot 
attend court in person. 


elameur de haro (klah-mor dah-roh). [French] An out- 
cry recognized in the Channel Islands as a protest 
against trespass to land. @ The clameur de karo is a 
legal remnant of when the Duchy of Normandy held 
the islands before England took control in the 13th 
century. The victim's cry of havo se i 3 times) is 
popularly supposed to be an abbreviation of Ha 
Rollo, the first Duke of Normandy. The full cry, 
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Haro, Haro, Haro, a Uaide, mon prince, on me fait tort, 
when registered at the local records office, enjoins 
the offender from possessing the Jand. See tarrow; 
HUE AND GRY; GRAND COUTUMIER DE PAYS EF DUCHE DE 
NORMANDIF. 


clamor. 1. Hist. A lawsuit; a claim. 2. Wve AND CRY GD). 3. 
Civil law. A claimant. 4. Civil law. The thing claimed 
from another. 


clandestine (klan-des-tin), adj. Secret or concealed, 
esp. for illegal or unauthorized purposes. 


clandestine marriage. See MARRIAGE (. 


clare constat (klair-ee kon-stat). [Law Latin} Scots law. 
It clearly appears. © The phrase a tape in refer- 
ence to a precept, later a writ, for the grant of seisin 
to a vassal’s heir, so called because the opening lines 
in the declaration stated that it clearly appeared that 
the grantee was the proper heir. 
“A Precept of Clare Constat is a deed executed by a 
subject-superior, for the purpose of completing the title of 
his vassal's helr to the lands held by the deceased vassal, 
under the granter of the precept.... The precept of clare 
constat proceeded on any evidence, whether judicial or not, 
which satisfies the superior that the person claiming the 
entry is heir of the last vassal." William Bell, Bel!’s Dicdonary 
oth ed 600) the Law of Scotland 185 (George Watson ed., 


Clarity. An international association of lawyers and 
other professionals who advocate plain language in 
legal and official documents. © Founded in 1983, it 
has members in more than 25 countries and a 
system of country representatives. It publishes a 
journal called Clarity. 


class, n. 1. A group of people, things, qualities, or 
activities that have common characteristics or attri- 
butes <a class of common-stock shares> <the up- 
per-middle class>. 


protected clacs. A class of people who benefit from 
rotection by statute, such as Title VII of the Civil 
ights Act of 1964, which prohibits discrimination 
based on race, sex, national origin, or religion. 
(Cases: Civil Rights 1007, 1107, 11%2, 1165. 
CJ.S. Civil Rights §§ 2-5, 7-9, 11-13, 18, 22, 
26-27, 30-31, 33-37, 41-42, 44, 67, 88.] 


2. The order or rank that people or things are 
arranged in <she flew first class to Chicago>. 3. A 
roup of people, uncertain in number <a class of 
neticiaries>. at 
testamentary class (tes-ta-men-to-reéé or -tree). A 
group of beneficiaries who are uncertain in num- 
er but whose number will be ascertainable in the 
future, when each will take an equal or other 
proportionate share of the gilt. (Cases: Wills 
521. C].S. Wills § 967.] 


4. Civil procedure. A group of people who have a 
common legal position, so that all their claims can 
be efficiently adjudicated in a single proceeding <a 
class of asbestos plaintiffs>. (Cases: Federal Civil 
Procedure 161-189; Parties €35.1. C.J.S. Parties 
§ 28.) . 


opt-out class. A plaintiff class, certified under Fed- 
eral Rule of Civil Procedure 23(b)(3), from which 
class members may choose to exclude themselves if 
they do not want to be bound by the decisions or 
settlements reached in the case. © Rule 23(e) per- 
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mits courts to dismiss class members who request 
exclusion. Class members may wait until the settle- 
ment’s terms are announced before choosing to 
opt out. 


settlement class. Numerous similarly situated peo- 
ple for whom a claimant's representative and an 
adversary propose a contract specifying the pay- 
ment terms for the class members’ claims in ex- 
change for the release of all claims against the 
adversary. @ During the 1980s and 1990s, mass- 
tort defendants began using settlement classes as a 
means of foreclosing claims by some unknown 
number of existing and future claimants. See, e.g., 
Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 117 
S.Ct. 2231 (1997). 


class action. A lawsuit in which the court authorizes a 
single person or a small group of people to repre- 
sent the interests of a larger group; specif., a lawsuit 
in which the convenience either of the public or of 
the interested parties requires that the case be set- 
tled through litigation by or against only a part of 
the group of similarly situated persons and in which 
a person whose interests are or may be affected does 
not have an opportunity to‘protect his or her inter- 
ests by appearing personally or through a person 
selected representative, or thrcugh a person special- 
ly appointed to act as a trustee or guardian. © 
Federal procedure has several prerequisites for 
maintaining a class action: (1) the class must be so 
large that individual suits would be impracticable, 
(2) there must be legal or factual questions common 
ty the class, (3) the claims or defenses of the repre- 
sentative parties must be typical of those of the ass, 
and (4) the representative parties must adequately 
proie the interests of the class. Fed. R. Civ. P. 

3. — Also termed class suit; representative action. 

{Cases: Federal Civil Procedure €©161-189; Parties 

=35.1-35.89. C.J.S. Parties §§ 28-38, 40, 55.) 

“The class action was an invention of equity ... mathered 
oy the practical necessity of i @ procedural device 

» , $6 that mere numbers not disable ane groups of 
* in poco er geal eel al tl elr ee 

ran eq 


federal civil litigation 


making tt icable to all civil 
actions.” mery ant & Co. v. png 168 F.2d 162, 
187 (8th Cir. 1948). . 


gies class action. Hist. A type of action in which 


¢ rights to be enforced were several and varied, 
but the abject was to adjudicate claims that affect- 
ed or might have affected the specific property in 
the action. [Cases: Federal Civil Procedure 166; 
Parties 235. C.].S. Parties § 73.] 


urious class action. Hist. A former category of 
action in which the interests of class members 
are several, not interdependent, and joinder is 
allowed to avoid multiplicity of suits. (Cases: Fed- 
eral Civil Procedure €166; Parties €=35. C.J.S. 
Parties § 73.) 
class-based animus. See ANiMUS (1). 
class director. See pirEcTOR. 
class gift. See Girt. 


classification. See CHARACTERIZATION (1). 


clause 


classification of patents. Patents. 1. The sorting of 
inventions by type into broad classes and narrow 
subclasses, as an aid in patent searches. 2. Any one 
of the several classes into which the inventions are 
sorted. — Also termed (in both senses) office classifi- 
cation; (in sense 2) field of invention; field of search. 


classified board of directors. See staggered board of 
directors under BOARD OF DIRECTORS. 


classified information. Data or material that, having 
been designated as secret or confidential, only a 
limited number of authorized persons may know 
about. 


classified risk. See risk. 
classified tax. See TAx. 


class legislation. See local and special legislation under 
LEGISLATION. 


class lottery. See Dutch lottery under LoTTery. 


class of stock. A category of corporate shares used 
when more than one type of stock is issued. See 
preferred stock and common stock under stock. (Cases: 
Corporations €=62. C.J.S. Corporations §§ 126, 128, 
148-151] 


class-one insured. See NSURED. 

class rate. See RATE. 

class representative. See REPRESENTATIVE. 

class suit. See CLAss ACTION. 

class-two insured. See INSURED. . 
class voting. See voTING. . 


clausa rebus sic stantibus (klawz-a ree-bas sik stan-ta- 
bas). [Law Latin] Jntl law. 1. A treaty provision 
stating that the treaty is binding only as long as the 
circumstances in existence when the treaty was 
signed remain substantially the same. 2. A doctrine 
by which the law supplies such a provision to 4 
treaty that does not expressly contain one; REBUS SIC 
stantisus. ® The doctrine may be invoked when a, 
fundamental change in circumstances:(1) alters the 
essential basis for the parties’ consent-to be bound by 
the treaty, and (2) radically transforms the extent of 
the parties’ performances under the -ueaty. But the 
doctrine does not apply to treaties establishing 
boundaries. Vienna Convention on the Law of Trea- 
ties art. 62 (1155 U.N.T.S. 331, 8 LLM. 679 
(1969)). — Often shortened to clausa. — Also termed 
clausula rebus sic stantibus; clausula. 


clause, n. 1. A distinct section or provision of a legal 
document or instrument. 2. rea (3). — clausal, adj. 


enacting clause. The part of a statute stating the 
legislative authority by which it is made and often 
the date when it will take effect. @ A typical enact- 
ing clause begins with the words “Be it enacted 
that...." The enacting clause of a federal statute 
is, “Be it enacted by the Senate and House of 
Representatives of the United States of America in 
Congress assembled.” Some state constitutions 
specify the enacting clause for legislation, without 
which the legislation is void. In codifications of 
statutes, enacting clauses generally appear not in 


claused bill of lading 


the text of the statutes but in historical or legisla- 
tive notes. (Cases: Statutes $210.) 


operative clause. A provision under an enacting or 
resolving clause; a provision that is not a mere 
reatal or preamble. See resolving clause. 


resolving clause. The clause that introduces a reso- 

lution’s operative text, usu. beginning with “Re- 

sulved, That...." @ A resolving clause 1s compara- 

ble to a statute's enacting clause. — Also termed 

P ealeekte clause. See enucting clause; RESOLUTION (1). 
f. PREAMBLE (1), 


whereas clause. 1. RECIVAI. (2). 2. PREAMBLE (1). 
claused bill of lading. See Bilt. oF LADING. 


clause of accrual. A provision, usu. found in a gift by 
will or in a deed between tenants in common, that 
grants a predeceasing beneficiary's shares to the 
surviving beneficiary. — Also termed clause of ac- 
cruer. 


clause paramount. Maritime law. A provision in a 
charteroarty that specifies what jurisdiction's law will 
govern the agreement, typically incorporating the 
Carriage of Goods by Sea Act into the charter. See 
CHARTERPARTY; CARRIAGE OF GOODS BY SEA ACT. [Cases: 
Shipping €39(1). C.J.S. Shipping §§ 85, 88, 9.] 

clause potestative (poh-tes-tay-tiv). French law. A con- 
tractual provision in which one party reserves the 
right to annul the contract. 3 


clause rolls. Hist. Sealed rolls containing royal writs 
(close writs) and other documents that the soverei 
deemed inappropriate fur the public record. — Also 
termed close rolls. See close writ under weir. 


clausula (klawz-ya-la), n. [Latin] A clause; a sentence 
or part of a sentence in a written instrument or 
statute. 
clausula codicillaris (klawz-ya-la kod-o-si-lair-is). 
[Latin] Roman law. A codicillary clause; a codicil 
that, having been confirmed by a will (even in 
advance), operated as part of the will. @ An uncon- 
firmed codicil created directives that could be ef- 
fective even in the absence or failure of a will. See 
FIDEICOMMISSUM. 
clausula derogativa (klawz-ya-le da-rog-9-ti-va). 
[Latin] See DEROGATORY CLAUSE. 
clausula  derogatoria (klawz-ya-lo doa-rog-2-tor- 
ee-9). See DEROGATORY CLAUSE. 
clausula rebus sic stantibus (klawz-ye-lo ree-bas sik 
Stan-ta-bas). See CLAUSA REBUS SIC STANTIBUS. 
clausula tenoris (klawz-ya-la te-nor-is). [Law Latin] 
Hist. The clause of tenure — that is, the clause in a 
charter describing the nature of a tenure. 
clausum (klawz-om). [Latin “close; closed") Hist. 1. 
CLose «). — Also termed clausura. 2. See close writ 
under wait. 
clausum fregit (klawz-om free-jit). [Latin “he broke the 
close"] See TRESPASS QUARE CLAUSUM FREGIT. 


clausura (klaw-zhuur-9). See CLAUSUM (1). 


clawback, n. 1. Money taken back. 2. The retrieval or 
recovery of tax allowances by additional forms of 
taxation. — claw back, vb. 
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Clayton Act. A federal statute — enacted in 1914 to 
amend the Sherman Act — that prohibits price 
discrimination, tying arrangements, and exclusive- 
dealing contracts, as weli as mergers and interlock- 
ing directorates, if their cffect. might: substantially 
lessen competition or create a monopoly in any line 
of commerce. 15 USCA §§ 12-27. (Cases: Monopo- 
lies C12, 17, 17.5, 20.5. CJ.S. Monopolies §§ 19, 
26-27, 62-63, 99, 104-105, 167.] 


Cl. Ct. abbr. 1. UNrrep STATES COURT OF FEDERAL. CLAIMS. 
2. United States Court of Claims Reporter. 


CLE. abbr. CONTINUING LEGAL EDUCATION, 
clean bill. See sit4.13. 

clean bill of lading. See wits. OF LADING. 
clean draft. See pxary. 


clean-hands doctrine. The principle that a party can- 
not seek equitable relief or assert an equitable de- 
fense if that party has violated an equitable princi- 
le, such as good faith. @ Such a party is described as 
vaving “unclean hands.” For example, § 8 of the 
Uniform Child Custody Jurisdiction Act contains an 
unclean-hands provision that forbids a court from 
exercising jurisdiction in a child-custody suit in cer- 
tain situations, as when one party has wrongfully 
removed a child from another state, has improperly 
retained custody of a child after visitation, or has 
wrongfully removed a child from the person with 
custody. The clean-hands doctrine evolved from the 
discretionary nature of equitable relief in English 
courts of equity, such as Chancery. — Also termed 
uicleaiechante 5 [Cases: Equity €°65. CJS. 
Equity § 102.) 
clean house, vb. Slang. 1. To discharge a considerable 
number of employees, usu. in management, so that 
new employees may be brought in. 2. To sell securi- 
ties not meeting an investor's requirements. 


clean letter of credit. See LETTER OF CREDIT. 


clean-slate rule. Criminal procedure. The doctrine that 
the double-jeopardy prohibition does nat apply two 
the retrial of a defendant who appealed and ob- 
tained a reversal of an earlier conviction. (Cases: 
Double Jeopardy ©107.1.} 


cleanup clause. In a loan agreement, a clause that 
calls for a loan to be repaid in full within a given 
period, after which no further loans will be afforded 
the debtor for a specified “cleanup” period. 


cleanup doctrine. The jurisdictional principle that 
once an equity court has acquired jurisdiction over a 
case, it may decide both equitable and legal issues as 
long as the legal issues are ancillary to the equitable 
ones. [Cases: Equity 39. C.J.S. Equity § 73.] 


clear, adj. 1. Free from encumbrances or claims. 2. 
Free from doubt; sure. 3. Unambiguous. 


clear, ub. 1. To acquit or exonerate <she was cleared 


of all wrongdoing>. 2. (Of a drawee bank) to pay (a 
check or draft) out of funds held on behalf of the 
maker <the bank cleared the employee's check>. 3. 
(Of a check or draft) to be paid by the drawee bank 
out of funds held on behalf of the maker <the check 
cleared yesterday>. 4. Maritime law. To seule (cus- 
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toms, harbor dues, etc.) and obtain official permis- 
sion to leave the port. 


clearance. 1. Maritime law. The right of a ship to leave 
port, or the certificate issued by the port collector 
evidencing the ship's right to leave port. [Cases: 
Shipping @7, 15. C.J.S. Shipping §§ 11, 18-20.) 2. 
The time that must elapse between runs of the same 
movie within a particular area; a theater's exclusive 
right of exhibition over competing theaters. 


clearance card. A letter given by an employer to a 
departing employee, stating the duration and nature 
of the employment and reasons for leaving. © The 
clearance card is not necessarily a recommendation. 


clear and convincing evidence. See EVIDENCE. 


clear and convincing proof. See clear and convincing 
evidence under EVIDENCE. ; 


clear-and-present-danger test. Constitutional law. The 
doctrine allowing the government to restrict the 
First Amendment freedoms of speech and press if 
necessary to prevent immediate and severe danger 
to interests that the government may lawfully pro- 
iect. © This test was formulated by Justice Oliver 
Wendell Holmes in Schenck v. United States, 249 U.S. 
47, 39 S.Ct. 247 (1919). — Also termed clear-and- 
present-danger doctrine. (Cases: Constitutional Law 
S=90(3). C.J.S. Constitutional Law §§ 502, 542, 
546-350.] 
dingulsting protected advecey fom unprotected note 
uishing pro’ mu a 
ment of a egal condect The conventional 


will bring about the substantive evils that 

Congress has a rght to prevent.’ Laurence H. Tribe, 
Constitutional Law 608 (1978) (quoting Schenck v. 

United States, 249 U.S. 47, 52, 39 S.Ct. 247, 249 (1919). 


clear annual value. See VALUE (2). 

clear chance. See LAST-CLEAR-CHANCE DOCTRINE. 
clear day. See pay. 

clear error. See ERROR (2). 


Clearfield Trust doctrine. The doctrine describing the 
federal courts’ power to make federal common law 
when there is both federal lawmaking power to do 
so and a strong federal interest in a nationally uni- 
form rule. Clearfield Trust Co. v. United States, 318 
U.S. 363, 63 S.Ct. 573 (1943). Cf. erie pocTRINE. 
(Cases: Federal Courts €374.] 


clearing. 1. Banking. The exchanging of checks and 
balancing of accounts. 2. Maritime iw. The depar- 
ture of a ship from port, after complying with cus- 
toms, health laws, and other local lations. See 
CLEARANCE (1). (Cases: Shipping 7, 15. C.J.S. Ship- 
ping 8§ 11, 18-20.) ee: 


clearing account. Banking. An account (usu. a tempo- 
tary one) containing amounts to be transferred to 


Clementines 


another account before the end of an accounting 
period 


clearing agent. See AGENT (2). 


clearing agreement. A contract whose purpose is to 
facilitate the collective settlement of monetary claims 
between creditors and debtors in different currency 
areas, without resort to foreign-exchange reserves. 


clearing corporation. See CORPORATION. 


clearinghouse. 1. A place where banks exchange 
checks and drafts ane settle their daily balances; an 
association of banks or other payors regularly clear- 
ing items. See UCC § 4-104(a)(4). [Cases: Banks and 
Banking @°318-323. CJ.S. Banks and Banking 
§§ 647-649.] 2. A stock-and-commodity exchange 
where the daily transactions of. the brokers are 
cleared. 3. Any place for the exchange of specialized 
information. — Also written clearing . 


clearing loan. See LOAN. 


clearings. Banking. Checks or other items drawn on a 
local bank and presented for payment through a 
clearinghouse or directly to the aravee bank. See 
CLEARINGHOUSE (1). [Cases: Banks and Banking 
137, 168, 320. C.J.S. Banks and Banking 
§§ 327-328, 330, 406-407, 420, 422-424, 649.] 


clearly-erroneous standard. The standard of review 
that an appellate court usu. applies in judging a trial 
court's treatment of factual issues. @ Under this 
standard, a judgment will be upheld unless the 
appellate court is left with the firm conviction that 
an error has been committed. (Cases: Appeal and 
Error = 1008.1(5), 1009(1); Criminal Law 
@1158(1). C.j.S. Appeal and Error §§ 805, 810, 
814-816.] 


clear market value. See fair market value under VALUE 
(2). 


clear-reflection-of-income standard. Tax. An income- 
accounting method that the IRS can force on a 
taxpayer if the method used does not clearly reflect 
income. IRC (26 USCA) § 446(b). (Cases: Internal 
Revenue @=3095, 3103. C.J.S. Internal Revenue 
§§ 21, 24, 26, 39-40, 52.] o 


clear residue. The income deriving from finds used 
to py a decedent's debts, administration expenses, 
and general legacies. — Also termed true residue. 


clear title. See TLE (2). 

clear-to-use search. See INFRINGEMENT SEARCH. 
clear value. See VALUE (2). 

clear-view doctrine. See PLAIN-VIEW DOCTRINE. 


clemency (klem-an-see), n. Mercy or leniency; esp., 
the power of the President or a governor to pardon 
a criminal or commute a criminal sentence. — Also 
termed executive c . See PARDON; COMMUTATION. 
(Cases: Pardon and Parole €21. C.J.S. Pardon and 
Parole §§ 1-2, 5.] — clement (klem-ont), adj. 


Clementines (klem-on-tinz or -tinz or -teenz). Eccles. 
law. A collection of decretals of Pope Clement V, 
published in 1317 by his successor, Pope 1 XXII, 
and forming the fourth of the six parts of the Corpus 
juris Canonici, completed in 1502. — Also termed 
Clementine Constitutions. 


clergy, benefit of 


clergy, benefit of. See BENEFIT OF CLERGY. 


clergyable, adj. Archaic. 1, (Of an offense) not triable if 
benefit of clergy is claimed. 2. (Of a person) eligible 
to daim benefit of clergy, 

clergyman-penitent privilege. See priest-penitent privi- 
lege under PRIVILEGE (3). 

clergy privilege. See BENEFIT OF CLERGY (). 

clericale Labietory, a (kler-a-kay-lee priv-a-lee-jee-om). 
[Law Latin “clerical privilege”) See wenerrr oF cLER- 
cy. 

clerical error. See ERROR (2). 

clerical misprision. See mMisPRISION. 


elerici de cancellaria (kler-e-st dee kan-se-lair-ee-a). 
{Law Latin “clerks of the chancery”] Cursitors. — 
Also termed clerici de cursu. See cursiTor. 


clerici praenotarii (kler-o-s1 pree-na-tair-ee-1). [Law 
Latin “prenotary clerks"] Sec six CLERKS. 


clerico capto per statutum mercatorium. Sec NE CLERICO 
CAPTO PER STATUTUM MERCATORIUM DELIBERANLA, 


clerico convicto commisso gaolae in defectu ordinarii 
deliberando (kler-o-koh ken-vik-toh ka-mis-oh jay- 
{a)-lee in di-fek-t{y]oo or-da-nair-ee-1 di-lib-e-ran- 
doh). (Law Latin “for delivering a cleric convicted 
and committed to gaol in defect of his ordinary”] 
Hist. A writ ordering the delivery of a clerk to the 
ordinary (i.e., a superior) after the clerk was convict- 
ed of a felony, and without the ordinary's question- 
ing the clerk's right to claim benefit of clergy. — 
Also termed de clerico convicto commisso gaolae in defec- 
tu ordinarii: deliberando, See ORwINARY (1, BENEFIT OF 
CLERGY (1). 

clerico infra sacros ordines constituto, non eligendo in 
officium. See Dz CLERICO INFRA SACROS ORDINES CONSTI- 
‘TUTO, NON ELIGENDO IN OFFICIUM. 


clericus (kler-a-kas). [Law Latin “clergyman"] Hist. 1. 
Eccles. law. A person in holy orders; a priest or 
deacon. 2. A court clerk or officer of the royal 
household. 3. AMANUENSIS. 


clericus mercati (kler-e-kes mer-kay-ti). [Law Latin] 
See CLERK OF THE MARKET. 


clerk, n. 1. A public official whose duties include 
keeping records or accounts. 


city clerk. A public official who records a city's 
official proceedings and vital statistics. (Cases: Mu- 
nicipal Corporations 170. C.J.S. Municipal Cor- 
porations §§ 391-405.] 


town clerk. An officer who keeps the records, issues 
calls for town meetings, and performs the duties of 
a secretary to the town's political organization. 
(Cases: Towns 30. CJ.S. Towns §§ 120-125.) 


2. A court officer responsible for filing papers, 
issuing process, and keeping records of court pro- 
ceedings as generally specified by rule or statute. — 
Also termed clerk ef court. (Cases: Clerks of Courts 
1. CJ.S. Courts § 236.) 


district clerk. The clerk of a district court within a 
state or federal system. See district court under 
court. (Cases: Clerks of Courts 1. C.J.S. Courts 
§ 236.) 


270 


3. An employee who performs general office work. 
4. A law student or recent law-school graduate who 
helps a lawyer or judge with legal research, writing, 
and other tasks. — Also termed law clerk, extern; or 
(depending on the time of year) summer clerk: sum- 
mer associate. See inven. [Cases: Courts 55. C.J.S. 
Courts §§ 107-109.} 5. A lawyer who assists a judge 
with research, writing, and case management. — 
Also termed briefing altorney; research allorney; staff 
allomney. ([Cases: Courts @955. CJ.S. Courts 
§§ 107-109.) 
“(Mjodem American judging in all courts of national signifi- 
cance — the federal courts and the more prominent state 
Ce ae eee ee of 
Bloated caseloads and shortcomings of distinctly hu- 
ae i nr teak 
often quite powerful lawyers who function as the noncom- 


missioned officers In the army of the conn Ellyey 
Oakley & Robert S. Thompson, Lo beta 
Process 2 (1880). 


6. Hist. A cleric. 


“Eventually the rule was established that ‘clerks’ of all 
kinds, who committed of the serous crimes termed 
felonies, could be tried only in an ecclesiastical court, and 
therefore were onty amenabie to such punishments as that 
court could inflict. Any clerk accused of such crime was 
accordingly passed over to the ‘8 court. He was 
there tried before a jury of clerks by oaths of twelve 
secall rh a cgeb ge '@ Of trial which usually ensured him an 
acquittal." J.W. Cecil Tumer, Kenny’s ines of Criminal 
Law 75 (16th ed. 1852). 


‘7. SECRETARY (3). 


reading clerk. A legislative officer charged with 
reading bills to the body. 


clerk, vb. To work as a clerk <she clerked for a 


Chicago law firm last summer>. 


clerk of arraigns (a-raynz). Hist. A deputy of the clerk 


of assize responsible for arraigning defendants and 
putting the formal questions to the jurors as they 
deliver their verdict. © The office was abolished in 
England in 1946. 


clerk of assize (9-stz). Hist. An assize associate respon- 


sible for record-keeping and other clerical and ad- 
ministrative functions. See AssoctaTE (3). 


clerk of court. See CLERK (2). re 
clerk of enrollments. Hist. The former chief of the 


Enrollment Office, which the British Parliament 
abolished in 1879, reassigning its duties to the Cen- 
tral Office. See ENROLLMENT OFFICE; CENTRAL OFFICE. 


clerk of indictment. Hist. An officer of England's 


Central Criminal Court, responsible for preparing 
indictments and assisting the Clerk of Arraigns. © 
The office was abolished in 1946, when its duties 
were moved to the Central Office. See CENTRAL OF- 
FICE. 


Clerk of Nichils. See nictit.. 
clerk of records and writs. Hist. Officers of the En- 


glish Court of Chancery responsible for filing docu- 
ments and sealing bills of complaint and writs of 
execution. @ The office was abolished in 1879, when 
its duties were moved to the Central Offlice. See cen. 
TRAL OFFICE. - 


clerk of the corporation. See seCRETARY (2). 


271 


Clerk of the Crown in Chancery. The head of the 
permanent staff of the Crown Office in Chancery (of 
the Central Office), responsible for reading the title 
of Bills in the House of L Lords, sending out writs of 
summons to peers, and issuing election writs. 


Clerk of the House of Commons. An officer of the 
House of Commons who keeps the House journal, 
signs orders, indorses bills sent to the House of 
Lords, and has custody of all records. @ The Clerk is 
appointed for life by the Crown. 


clerk of the market. Hist. The overseer of a public 
market, responsible for witnessing oral contracts, 
inquiring into big pos and measures, measuring 
land, and settling disputes between people dealing 
there. @ The office has become obsolete as a result of 
various statutes regulating weights and measures. 


Clerk of the Parliaments. The principal permanent 
official of the House of Lords, responsible for the 
House's minutes and documents, and for advising 
the members on procedure. 


Clerk of the Peace. Hist. An officer of the Quarter 
Sessions responsible for maintaining the courts’ rec- 
ords, preparing indictments, entering judgments, 
issuing process, and other clerical and administrative 
functions. ® The office was abolished in England in 
1971, when the Quarter Sessions’ jurisdiction was 
transferred to the Crown Courts. See quarter session 
under SESSION (1). 


Clerk of the Pells. Hist. An Exchequer officer who 
entered tellers’ bills on the parchment rolls (fells), 
one for receipts and the other for disbursements. — 
Also termed Master of the Pells. 


Clerk of the Pipe. Hist. An Exchequer-officer respon- 
sible for the Pipe Rolls. @ The office was abolished in 
1833. — Also termed Engrosser of the Great Roll. See 
PIPE ROLLS. 


Clerk of the Privy Seal (priv-ee seel). Hist. An officer 
responsible for preparing documents for the Lord 
Privy Seal. © The use of the Privy Seal was abolished 
in 1884. See PRIVY SEAL: 


Clerk of the Signet (sig-nit). Hist. An officer who kept 
the privy signet and attended the sovereign’s princi- 
secretary. @ The. signet was used to seal royal 
eters and other documents not requiring the Great 
Seal of the Realm. The office was abolished in Eng- 
land in 1851. See great seal (3) under SEAL; PRIVY SIG- 
NET. 


clerkship. 1. A type of internship in which a law 
student or recent law-school graduate assists a law- 
yer or judge with legal writing, research, and other 
tasks. @ In many common-law jurisdictions, recent 
law-school graduates are required to complete clerk- 
ships as a condition of admission to the bar. [Cases: 
Courts €°55. CJ.S. Courts §§ 107-109.) 2. Hist. A 
law student’s employment as an attorney's appren- 
tice before gaining admission to the bar. @ Until 
shortly before WWII, in many states a person could 
be admitted to the bar without attending law school 
merely by passing the bar exam. 


clerk's record. See RECORD (4). 
click-wrap agreement. See POINT-AND-CLICK AGREEMENT. 
click-wrap license. See POINT-AND-CLICK AGREEMENT. 


close-connectedness doctrine 


eliens (kit-enz), n. (Latin “client") Roman law. A depen- 
dent; a person who depended on another for de- 
fense in suits at law and other difficulties. @ A cliens 
was often a freed slave or immigrant. Pl. clientes (khi~ 
en-teez). 


client, n. A person or entity that employs a profession- 
al for advice or help in that professional's line of 
work. — cliental, adj. 


clientela (klt-an-tee-la), n. [Latin] Roman lew. 1. Client- 
ship; the relationship between a cliens and a patron. 
2. A person’s dependents. 


client-security fund. See FuNnpD (1). 


client’s privilege. See attorney-client privilege under 
PRIVILEGE (8). 


client state. See STATE. 


client trust account. A bank account, usu. interest- 
bearing, in which a lawyer deposits money belonging 
to a client (e.g., money received from a client's 
debtor, from the settlement of a client's case, or from 
the client for later use in a business transaction). — 
Also termed trust account. 


Clifford trust. See TRusT. 


clinch, vb. Parliamentary law. To preclude further ac- 
tion on (an adopted motion or series of motions) 
by moving at once for reconsideration and then de- 
feating that motion. @ The clincher motion in a 
legislative body usu. takes the form of a motion to 
“reconsider and lay on the table [the motion to re- 
consider]."’ Since the motion has just been debated 
and » there are almost always enough votes 
to defeat a motion to reconsider. — clincher, n. 


clinical diagnosis. See DiAGNosis. 


clinical legal studies. Law-school training in which 
students participate in actual cases under the super- 
vision of a practicing attorney or law professor. @ 
This training was first introduced in the late 1960s 
under the leadership of Gary Bellow and others. It 
provided law students with a substitute for tradition- 
al ba sear g P . -- Often shortened to 
clinical studies. Cf. CLERKSHIP (1). oe 


clinical pneumoconiosis. See pPNEUMOCONIOSIS. 


clog on the equity of pig ea re An. agreement or 
condition that prevents a defaulting mortgagor from 
getting back the property free from encumbrance 
upon paying the debt or performing the obligation 
for which the security was given. See yQuiTY OF RE- 
DEMPTION. [Cases: Mortgages $°591(3). C_J.S. Mort- 
gages §§ 997-998, 1000, 1003, 1005.) 


close, n. 1. An enclosed portion of land. 2. The 
interest of a person in a particular piece of land, 
enclosed or not. 3. The final price of a stock at the 
end of the exchange's trading day. 


close, vb. 1. To conclude; to bring to an end <the case 
was closed>. 2. To conclude discussion or negotia- 
tion about <close on a house>. See cLosinc. 


close-connectedness doctrine. A doctrine used by 
some courts to deny an assignee of a negotiable note 
holder-in-due-course status if the assignee is too 
closely corinected to the original holder-mortgag- 
ee, — Also termed close-connection doctrine. [Cases: 


close corporation 


Bills and Notes 341. C.J.S. Bills and Notes; Letters of 
Credit 8§ 177,191.) 


close corporation. See CORPORATION. 


closed, adj. 1. (Of 2 class or organization) confined to 
a limited number <a closed mass-tort class> <non- 
union workers were excluded from the closed 
shop>. 2. (Of a proceeding or gathering) conducted 
in secrecy <a closed hearing> <a closed sharehold- 
ers' mecting>. 

closed account. See account. 

closed adoption. See aporrion. 


closed corporation. See clase corporation under corvo- 
RATION. 


closed court. 1. Hist. The English Court of Common 
Pleas, open only to serjeants-at-law. © The monopoly 
of the serjeants-at-law was abolished in 1845. 2. See 
closed session (3) under SESSION UW). 


close debate. Parliamentary law. To pass a motion that 
ends debate and amendment of a pending question 
or series of questions. © The synonymous shorthand 
“previous question,” a somewhat archaic and tnis- 
leading term that several parliamentary manuals still 
use for this motion, has evolved over time. Two 
centuries ago, the motion was invented for suppress- 
ing an undesirable debate: if the original form — 
“Shall the main question be put?" — passed in the 
negative, then the body immediately stopped consid- 
ering the pending question. The motion’s form later 
became “that the main question shall now be put,” 
which if passed in the affiimasive brought the pend- 
ing question to an immediate vote, and if passed in 
the negative had no effect. — Also termed vote 
immediately. See cLorure. Cf. EXTEND DEBATE; LIMIT DE- 
BATE. 


closed-ended claim. Sec PATENT CLAIM. 
closed-end fund. See MUTUAL FUND. 
closed-end mortgage. See MORTGAGE. 
closed-end mortgage bond. See Bonn 13). 


closed insurance contract. See closed policy under 1n- 
SURANCE POLICY. 


closed mortgage. See closed-end mortgage under MoRT- 
GAGE. 


closed nonunion shop. See sHor. 
closed policy. See INSURANCE POLICY. 
closed session. See Session (1). 
closed shop. See sitor. 


closed-shop contract. A labor agreement requiring an 
employer to hire and retain only union members 
anid: to discharge nonunion members. See closed shop 
under suor. (Cases: Labor Relations 9251. C.J.S. 
Labor Relations §§ 10, 230-231, 233, 235-238.) 


closed source, adj. Of or related to software that does 
not include the source code and cannot be modified 
without either damaging the program or violating 
the software developer's ownership rights. @ Pro- 
prietary software is usu. closed source. 


closed testament. See mystic will under witt. 
closed transaction. See TRANSACTION. 
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closed trial. See TRIAL. 

closed union. See union. 

closed union shop. See closed shop under suop. 
closed will. See mystic will under wit. 
close-jail execution. See execution. 


closely held corporation. Sce close .arporation under 
CORPORATION. 


close-nexus test. See NENUS ‘TEST. 


close nominations. Parliamentary law. To end nomina- 
tions from the floor by passing « motion. 


close rolls. See CLAUSE ROLLS. 
close writ. See wrrr. 


closing. The final meeting between the parties to a 
transaction, at which the transaction is consummat- 
ed; esp., in real estate, the final transaction between 
the buyer and seller, whereby the conveyancing doc- 
uments are concluded and the money and property 
transferred. — Also termed settlement. 


closing agreement. See AGREEMENT. 


closing argument. In a trial, a lawyer's final statement 
to the judge or jury before deliberation begins, in 
which the lawyer requests the judge or jury to 
consider the evidence and to apply the law in his or 
her client's favor. @ After a jury trial, the judge 
ordinarily instructs tue jury on the law that governs 
the case. — Also termed closing statement; final argu- 
ment; jury summation; summing up; summation. (Cases: 
Criminal Law @ 708.1; Federal Civil Procedure 
1973; Trial 711]. C.J.S. Trial §§ 293-294.) 


closing costs. Real estate. The expenses that must be 
paid, usu. in a lump sum at closing, apart from the 
purchase price and interest. 


closing of estate. Wills & estates. The completion of the 
administration of a decedent's estate, brought about 
by the administrator's distribution of estate assets, 
payment of taxes, and filing of necessary accounts 
with the probate court. 


closing price. See PRICE. 


closing statement. 1. CLOSING ARGUMENT. 2. A written 
breakdown of the costs involved in a particular real- 
estate transaction, usu. prepared by a lender or an 
escrow agent. — Also termed settlement sheet; settlement 
Statement, 


closure. See cLoTure. 


cloture (kloh-char), n. The procedure of ending de- 
bate in a legislative body and calling for an immedi- 
ate vote. — Also spelled closure. (Cases: United States 
S18. CJS. United States §§ 29, 31.] — cloture, vb. 

cloud on title. A defect or potential defect in the 
owner's title to a piece of land arising from some 
claim or encumbrance, such as a lien, an easement, 
or a court order. See action to quiel title under ACTION 
a. (Cases: Quieting Title 7. C.J.S. Quieting Title 
§ 12) 


CLS. abbr. carricat LEGAL sruples. 
CLSer. See carr. 
CLU. See chartered life underwriter under UNDERWRITER. 


ws meves. 


ee 
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Club Fed. Siang. A low-security federal prison, usu. 
for white-collar criminals, that has a comparatively 
informal, relaxed atmosphere and, reputedly, luxury 
facilities. @ Some sources claim that “Club Fed” 
prisons offer weight-lifting equipment, tennis courts, 
cable television, computers, musical instruments, 
and even miniature golf. 


club-law. Government by clubs (big sticks) or violence; 
the use of illegal force in place of law. 


cluster zoning. See ZONING. 


CMO. abbr. 1. CASE-MANAGEMENT ORDER. 2. COLLATERAL- 
IZED MORTGAGE OBLIGATION. 


CMR. abbr. 1. Court of Military Review. See court or 
CRIMINAL APPEALS (1). 2. COURT-MARTIAL REPORTS. 


CN. abbr. Code Napoléon. See NAPOLEONIC CODE (1). 


co-, prefix. Jointly or together with <coowner> <co- 
beatae. 


co. abbr. (usu. cap.) 1. COMPANY. 2. COUNTY. 
c/o. abbr. Care of. 


COA. abbr. l. CONTRACT OF AFFREIGHTMENT. 2. CERTIFI- 
CATE OF APPEALABILITY. 


coadjutor (koh-a-joo-tar or koh-aj-9-tar), n. A cowork- 
er or assistant, esp. one appointed to assist a bishop 
who, because of age or infirmity, is unable to per- 
form all dudes of the office. — coadjutor, adj. 


co-administrator. Wills & estates. A person appointed 
to jointly administer an estate with one or more 
other administrators. 


co-adventurer. See COVENTURER. 
co-agent. See AGENT (2). 
coal note. See NOTE (1). 


coal notice. In Pennsylvania, a notice that must be 
included in deeds and other instruments relating to 
the sale of surface property (excepting mortgages or 
quitclaim deeds) detailing any severance of the own- 
ership of coal under the land 


Coase Theorem (kohs). An economic proposition de- 
scribing the relationship between legal rules about 
entitlements and economic efficiency. @ The theo- 
rem, innovated by Ronald Coase, holds that if there 
are no transaction costs — such as the costs of 
bargaining or acquiring information — then any 
legal rule will produce an efficient result. Coase’s 
seminal article was The Problem of Social Cost, 3 J. Law 
& Econ. 1 (1960). 

“Nothing ts more central to the study of law and economics 
responsible for its growth than the Coase Theo- 


co-assignee. A person who. alung with one or more 
others, is an assignee of the same subject matter. 
[Cases: Assignments @$2. C.J}.S. Assignments § 44.] 


coastal-state control. Maritime law. The exercise of 
authority ‘under international conventions for a state 
to stop, board, inspect, and when necessary detain 
vessels that are under foreign flags while they are 


code 


navigating in the coastal state’s territorial waters. @ 
The purpose is to ensure the safety of the vessels 
and to enforce environmental regulations. Cf. tac. 
STATE CONTROL; PORT-STATE CONTROL. 


Coast Guard jurisdiction. The law-enforcement au- 
thority of the United States Coast Guard over the 
high seas and navigable waters over which the Unit- 
ed States has jurisdiction, including the powers of 
stopping, searching, and seizing property, and ur- 
resting persons. See UNITED STATES COAST GUARD. 


coasting trade. Marilime law. Commerce among differ- 
ent coastal ports or navigable rivers of the United 
States, in contrast to commerce carried on between 
nations. — Also termed coastwise trade. (Cases: Ship- 


ping 14. C.J.S. Shipping § 4.] 
coast water. See WATER. 
coastwise trade. See COASTING TRADE. - 


COB clause. Insurance. A coordination-of-benefits 
clause, which provides that the total sums paid for 
medical and hospital care will not exceed the bene- 
fits receivable from all combined sources of insur- 
ance. [Cases: Insurance @°2525(1). C.J.S. Insurance 
§ 930.] 


COBRA (koh-bre). abbr. CONSOLIDATED OMNIBUS BUDGET 
RECONCILIATION ACT OF 1985. 


coconspirator. A person who et da in a criminal 
conspiracy with another; a fellow conspirator. —- 
Also spelled co-conspirator. See consrixator. [Cases: 
Conspiracy 1.1, 23.1, 39. C.J.S. Conspiracy §§ 2-3, 
8, 14-17, 98, 100-103, 110, 134, 137.] 


unindicted coconspirator. A person who has been 
identified by law enforcement as a member of a 
conspiracy, but who has not been named in the 
fellow conspirator's indictment. © Prosecutors typi- 
cally name someone an unindicted coconspirator 
because any statement that the unindicted cocon- 
spirator has made in the course and furtherance of 
the conspiracy is admissible against’ the indicted 
defendants. — Also termed unindicted conspirator. 
coconspirator’s exception. An-exception to the hear- 
say rule whereby one conspirator's acts and state- 
ments, if made during and in furtherance of the 
conspiracy, are admissible against a defendant even 
if the statements are made in the defendant's ab- 
sence. See Fed. R. Evid. 801(d)(2)(E). — Also termed 
coconspirator’s rule. See nearsay. (Cases: Criminal Law 
@-422-428; Evidence @°253. CJ.S. Criminal Law 
§§ 972-977, 979-997; Evidence § 452.) 


C.O.D. abbr. 1. Cash on delivery; collect on delivery. © 
By consenting to this delivery term, the buyer agrees 
to pay simultaneously with delivery and appoints the 
carrier as the buyer's agent to receive and transmit 
the payment to the seller. With C.O.D. contracts, the 
practice of carriers has traditionally been to disallow 
inspection before payment. [Cases: Sules €=82(3}.] 2. 
Costs on delivery. 8. Cash on demand. — Sometimes 
written ¢.o.d. 


CODA. abbr. CASH OR DEFERRED ARRANGEMENT. 


code. 1. A complete system of positive law, carefully 
arran and officially promulgated; a systematic 
collection or revision of laws, rules, or regulations 
<the Uniform Commercial Code>. © Strictly, a code 


Code Civil 


is a compilation not just of existing statutes, but also 
of much of the unwritten law on a subject, which is 
newly enacted as a complete system of law. — Also 
termed consolidated laws. See CODIFICATION, 
“A code is not only a collection of the existing statutary law, 
but also of much of the unwritten law on subject, and is 


co partly of such materials as might be at hand 
from ail sources — from statutes, cases, and from cus- 


2. (usu. cap.) The collection of laws and constitutions * 


made by order of the Roman Emperor Justinian 
and first authoritatively published in av. 529 (with a 
second edition in 534). @ Contained in 12 books, the 
Code is one of four works that make up what is now 
called :l.e Corpus Juris Civilis. — Also termed (in 
sense 2) Legal Code. See CODEX; CORPUS JURIS CIVILIS. 


Code Civil. The code embodying the civil law of 
France, dating from 1804. @ It was first known as the 
Code civil des francuis to distinguish it from the other 
four codes promoted by Napoleon. From 1807 to 
i816 it was called Code Napoléon, a title that was 
restored by a decree of Louis Napoleos. Since 1870, 
French statutes have consistently referred simply to 
the code civil. Cf. NAPOLEONIC CODE. See CIVIL CODE (1). 


coded communications. Messages that are encoded or 
enciphered by some method of transposition or sub- 
stitution so that they become unintelligible to anyone 
who does not have the key to the code or cipher. 


Code de commerce (kohd da kaw-mairs). A codification 
of French commercial law, enacted in 1807, dealing 
with commercial transactions, bankruptcy, and the 
jurisdiction and SN agauNe of the courts handling 
these subjects. © This code supplemented the Code 
Napoléon. See NAPOLEONIC CODE. 


Code de procédure civil (koiud da praw-se-door see- 
veel). A: French civil-procedure code, enacted in 
1806 and appended to the Code Napeléon. See naro- 
LEONIC CODE. 


Code d'instruction criminelle (kohd dan-struuk-see-awn 
kri-mi-nel). A French criminal-procedure code, en- 
acted in 1811 and appended to the Cede Napoléon. 
See NAPOLEONIC CODE. 


codefendant. One of two or more defendants sued in 
the same litigation or cha with the same 
crime. — Also termed join! defendant. Cf. COPLAINTIFF. 


Cede Napoléon (kohd na-poh-lay-awn). See NAPOLEONIC 
CODE. 


Code Noir (kohd nwahr). [French “black code") Hist. A 
body of laws issued by Louis XIV and applied in 
French colonies. © The Code regulated slavery and 
banned Jews and non-Catholic religious practices 
from the colonies. 


code of conduct. A written set of rules governing the 
behavior of a specified group, such as lawyers, gov- 
ernment employees, or corporate employees. (Cases: 
Attorney and Client €732(2); Officers and Public 
Employees C7110. C.J.S. Atforney and Client § 44; 
Officers and Public E §§ 234-245.] 


274 


Code of Federal Regulations. The annual collection of 
executive-agency regulations published in the daily 
Federal Register, combined with previously issued 
regulations that are still in effea. — Abbr. CFR. 
{Cases: Administrative Law and Procedure ¢=407. 
C.J.S. Public Administrative Law and Procedure § 113.) 


Code of Hammurabi (hah-moa-rah-bee or ham-a-). The 
oldest known written legal code, produced in Meso- 
potamia during the rule of Hammurabi (who 
reigned from 1792 to 1750 u.c). @ The code consist- 
ed of nearly 300 provisions, arranged under head- 
ings such as family, trade, real property, personal 
property, and labor. 


Cede of Judicial Conduct. The body of standards 
governing the professional ethics and behavior of 
judges. @ The American Bar Association drafted a 
Model Code of Judicial Conduct and formally 
adopted it in 1972. In 1973, the U.S. Judicial Con- 
ference used the code as the basis for the Code of 
Conduct for United States Judges. Portions of the 
code are also found in federal law (see, e.g., 28 
USCA § 455). The 1972 ABA Code has been super- 
seded by the 1990 ABA Model Code of Judicial 
Conduct. Each state has a code of judicial conduct, 
based on the 1972 or 1990 model code or a blend of 
both. A state's highest court is responsible for draft- 
ing and enacting the code. -— Abbr. CJC. 


Code of Justinian, See juSTINIAN CODE. 


Code of Military Justice. The collection of substantive 
and procedural rules governing the discipline of 
members of the armed forces. 10 USCA §§ 801 et 
seq. — Also termed Uniform Code of Military Justice 
(UCMJj). [Cases: Armed Services ©42.1; Military 
Justice 502. C.J.S. Military Justice § 3.) 


Code of Professional Responsibility. See open Cope 
OF PROFESSIONAL RESPONSIBILITY. 


code of war. Legal rules that regulate international 
armed conflict. @ A code of war may arise from 
many sources, including custom, treaties, scholarly 
writings, and domestic legislation. One of the earliest 
known treatises on rules governing the conduct of 
war was written by Sun Tzu in the 4th century Bc. 


Code pénal (kehd pay-nal). The fourth of five codes 
pom by Napoleon, enacted in 1810, setting 
forth the penal code of-France. See NAPOLEONIC CODE. 


code pleading. See PLEADING (2). 


‘code state. Hist. A state that, at a given time, had 


already procedurally merged law and equity, so that 
equity was no longer administered as a separate 
system; a state in which there is only une form of 
civil action. @ This term was current primarily in the 
early to mid-20th century. Cf. NONCODE STATE. 


codex (koh-deks). [Latin] Archaic. 1. A code, esp. the 
Justinian Code. 2. A book written on paper or 
parchment; esp., a volume of an ancient text. 


Codex Gregorianus (koh-deks gri-gor-ee-ay-nas). 
[Latin] Roman law. A collection of imperial constitu- 
tions compiled by the Roman jurist Gregorius and 


. published in av. 291. — Also termed Gregorian Code. 


“The im enactments, ra: in in number, 
comin a haar the whole anes de pbanghe By reason 
. Of difficulties of communication and imperfect me ot 
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hating not always readily ascertainable, created a 
urden for the practitioner almost as great as that of the 
unmana le juristic literature. Som was done to 
help him by two collections published privately about the 
end of the third century, the Gregorianus and Codex 
Hermogenianus. These collections do not now exist: what is 
known of them is from citations in later literature... ."” W.W. 
a A Manual! of Roman Private Law 20-21 (2d ed. 


Codex Hermogenianus (koh-deks her-moa-jee-nee-ay- 
nes). (Latin] Roman law. A collection of imperial 
constitutions compiled by the Roman jurist Hermo- 
genianus and published in ap. 295. @ The Cedex 
Hermogenianus supplemented the Codex Gregarian- 
us. — Also termed Hermogenian Cede. 


Codex Justinianus. See JUSTINIAN CODE. 


Codex Repetitae Praelectionis (koh-deks rep-o-tt-tee 
pri-lek-shee-oh-nis). [Latin “code of the resumed 
reading” Roman law. See JUSTINIAN CODE. 


“By the time when the Digest and Institutes had been 
completed it was obvious the Codex, published little 
more than four years earlier, was incomplete, since in the 
Interval Justinian ... had promulgated other new constitu 
tions. Tribonlan, therefore, was inted to revise the 
Code, 80 as to bring it fully up to date, and at the end of the 
 hscdoae 534 this new Code, known as the Codex Repelitae 

vaelectionis, was promulgated, and ts the only Code which 
survives to the present day. Justinian seems to have lab- 
oured under the erroneous impression that the system he 
had framed would be adequate for all time. But as there is 
nothing static about law, further legislative enactments, 
termed Novefiae Constitutiones, wera issued during his 
reign.... In modem times Justinian’s various compilations 
came ng called ad oe oktaho Corpus rine ips re 
Corpus being regarded as a work, made up C} 
institutes, the Digest, the Codex Repetitae Praelecticnis, and 
the Novels.” RW. Leage, Roman Private Law 44 (C.H. 
Ziegler ed., 2d ed. 1930). 


Codex Theodosianus (koh-deks thee-a-doh-shee-ay- 


nas). [Latin] See THEODOSIAN CODE. 


. codicil (kod-a-sal or -sil). A supplement or addition to 


a will, not necessarily disposing of the entire estate 
but modifying, explaining, or otherwise qualifying 
the will in some way. @ When admitted to probate, 
the codicil becomes a part of the will. |Cases: Wills 
S99 CJ.S. Wills § 214.) 
“A Schedule or supptement to a Will, or some other writing: 
some Writers, erring a Testament, and a Codicil tog 
er, call a Testament a great Will, and a Codicii a little ong; 
and cuipere See a a Ship, and the Codici! to the 
Boat to the Ship.” Thomas Blount, Nomo-Lexicon: A 
Law-Dictionary (1670). ; 
“A codicil, from codicillus, a small codex, a little book or 
writing, may be defined as a writing by the testator Intended 
@8 a supplement or addition to his will, the effect of which 
may be either to enlarge or restrict It, or to annul or ravoke 
ft altogether. It may add to or subtract from provisions of the 
will, may explain or alter, confirm or revoke them wholly or 
In part, or, when the will liself is invalid, may by a valid re- 
execution and republication revive and renew the will.” 1 
‘io A Treatise on the Law of Wills § 7, at 11 


codicillary (kod-a-sil-e-ree), adj. Of or relating to a 
codicil. 

codicillus (kod-a-sil-as), n. [Latin “litle document”) 
Roman law. 1. An informal document instructing an 
heir to carry out a certain performance, usu. the 
payment of money or the transfer of property to a 
third person. ® During the reign of Augustus (27 
B.C-AD. 14), directives (fideicommissa) contained in 
codicilli became legally binding. See FinetcomMIssUM. 


coerclon 


2. An imperially granted appointment or special 
privilege. 

codification (kod-a-fi-kay-shen), n. 1. The process of 
compiling, arranging, and systematizing the laws of 
a given jurisdiction, or of a discrete branch of the 
law, into an ordered code. 2. The code that results 
from this process. [Cases: Statutes €7144-148, 231. 
CJ.S. Statutes §§ 266-275, 374-375.) — codify 
(kod-a-f1), vb. — codifier (kod-a-fi-ar), n. 


codifying statute. See STATUTE. 
Coefficient Clause. See NECESSARY AND PROPER CLAUSE. 


coemptio (koh-emp-shee-oh), 2. [Latin] Roman law. A 
form of civil marriage in which the husband “pur- 
chased" from a woman's father — by fictitious 
sale — the right to exercise marital power (manus) 
over the woman. @ The father conveyed his daugh- 
ter to her husband through the technical procedure 
of a sale of res mancipi. The imaginary sale took place 
in the presence of five adult Roman citizens and a 
balance-holder (libripens). The husband or fictitious 
purchaser was termed the ¢ i or coemption- 
er. The importance of coemptio as a method of civil 
marriage had faded by the end of the Republic 
period. Pl. coemptiones (koh-emp-shee-oh-neez). Cf. 
CONFARREATIO; USUS (3). 


coemption (koh-emp-shan), n. 1. The act of | ese 
ing the entire quantity of any commodity. 2. corap- 
TIO. — coemptional, coemptive, adj. 


coerce (koh-ars), vb. To compel. by force or threat 
<coerce a confession>. 


coerced confession. See CONFESSION. 


coercion (koh-ar-zhan), n. 1. Compulsion by physical 
force or threat of physical force. @ An act such as 
signing a will is not legally valid if done under 
coercion. And since a valid marriage requires volun- 
tary consent, coercion or duress is grounds for inval- 
_idating a marriage. 


criminal coercion. Coercion intended to restrict 
another's freedom of action by: (1) threatening to 
commit a criminal act against that person; (2) 
threatening to accuse that person.of having com- 
mitted a criminal act; (3) threatening to expose a 
secret Uiac either would subject the victim to ha- 
tred, contempt, or ridicule or would impair the 
victim's credit or goodwill; or (4) taking or with- 
holding official action or causing an official to take 
or withhold action. (Cases: Extortion and Threats 
1, 25.1. C.].S. Threats and Unlawful Commmunica- 
tions §§ 2-20.) 


implied coercion. See UNDUE INFLUENCE (1). 
moral coercion. See UNDUE INFLUENCE (1). 


2. Conduct that constitutes the improper use of 
economic power to compel another to submit to the 
wishes of one who wields it. — Also termed economic 
coercion, 3. Hist. A husband's actual or supposed 
control or influence over his wife's actions. © Under 
the common-law doctrine of coercion, a wile who 
committed a crime in her husband's presence was 

resumed to have been coerced by him and thus 
had a complete defense. Courts have abolished this 
doctrine. — Also termed doctrine of coercion. — coer- 
cive, adj. — coercer, n. 


coercive relief 


as an abstract statement any action or restraint 
tm upon one by another may be spoken of as coar- 
ee ee eee gn ne ren eli 
resarve the word ‘coercion’ to Indicate the exercise of such 
influence (actual o preeien over a manied woman by 
her husband. And the latter Is not rahe! Aa ic 
instance of the former, but Is something which differs from It 
in kind so far as commontaw consequences are con- 
cemed, there are Important reasons for retaining this ditfer- 
ence in the meaning to be assigned to these terms.” Rollin 
M. Perkins & id N. Boyce, Criminal Law 1018 (3d ed. 


1982). 
coercive relief, See RELIEF. 


coexecutor (koh-eg-zek-ya-tar). See joint executor un- 
der EXECUTOR. 


coexistence. Int'l law. The peaceful continuation of 
nations, peoples, or other entities or groups within 
an effective political-military equilibrium. 

coexisting motion. See MOTION (2). 


cogent (koh-jant), adj. Compelling or convincing <co- 
gent reasoning>. — cogency, n. 


cognate, adj. See COGNATIC. 


cognate, n. One who is kin to another. © In Roman 
Jaw, the term means a blood relationship and implies 
that the kinship derives from a lawful marriage. In 
Scots and later civil law, the term implies kinship 
from the mother's side. Cf. AGNATE. 


_ cognate nuisance. See NUISANCE. 

cognate offense. See OFFENSE (1). 

cognati. See COGNATUS. 

cognatic (kog-nat-ik), ad (Of a relationship) existing 
between cognates. — Also termed cognate. 

cognatio (kog-nay-shee-oh), n. [Latin] Roman law. The 
relationship between people having a common an- 
cestor; a blood relationship; cognates. Cf. acxaTio. 

cognation (kog-nay-shon), n. 1. Relationship by blood 
rather than by marriage; relationship arisin 
through common descent from the same man an 
woman, whether the descent is traced through males 
or females. 

“‘Cognation’ is ... a relative term, and the degree of 


2. Civil law. A relationship existing between two 
people by blood, by family, or by both. 
civil cognation. A relationship arising by law, such 
as that created by adoption. 


mixed cognation. A relationship that combines the 
ties of blood and family, such as that existing 
between brothers who are born of the same mar- 
riage. 

natural cognation. A blood relationship, usu. aris- 
ing from an illicit connection. 


3. Relationship between persons or things of the 
same or similar nature; likeness. 

cognatus (kog-nay-tas), n. & adj. [Latin] Roman law. A 
cognatic relative; a person related to another by a 
common ancestor. — Also termed cognate. Cf. AGNa- 


Tus. Pl. cognati. 
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cognitio (kog-nish-ee-oh), 1. (fr. Latin cognoscere ‘to 
know") 1. Hist. ‘The acknowledgment of a fine, or 
the certificate of such an acknowledgment. 2. Roman 
law. See coGnrnio extRaorninaria. Pl. cognitiones 
(kog-nish-ee-oh-neez). 
cognitio extraordinaria (kog-nish-ce-oh ek-stror-di- 
nair-ee-9 or ck-stra-or-). (latin) Roman law. A type of 
legal proceeding, arising at the beginning of the 
Empire, in which «a government official controlled 
the conduct of a vial from beginning to end, as 
opposed to the earlier formulary system in which a 
magistrate shaped the issues and then turned the 
issues of fact and law over to a lay judge (a ju- 
dex). — Sometimes shortened to cognitio. — Also 
termed cognilio extra ordinem (kog-nish-ee-oh ek-stra 
or-do-nam). 
initio extra ordinem or 
“The cog cognitio extracrdinaria is a 


name for all those legal procedures In which the 
trial consists of one stage only and In which judgment is 


iven by the emperor or by an Imperial official acting on 

Benait Of the emperor. The diapulne that ware onion by 
means of the cognition feces coutd be of very differant 
kinds: not only could they be about matters conceming 
private law and criminal law, but they could eiso be dis- 
pune betweer. citizens and it officiais.” Olga 
Hr en-Couperus, A Short History of Roman Law 


itionibus mittendis (kog-nish-ee-oh-na-bas_mi-ten- 
is). [Latin “cognizance of pleas to be released") 
Hist. A writ ordering a justice of the Common Pleas 
to certify a fine that the justice had imposed Uur- 
refused to certify. 


cognitionis causa tantuinm (kog-nish-ee-oh-nis kaw-za 
tan-tem). [Latin “for the purpose of ascertaining a 
debt against the estate"] Srots law. A creditor's acuon 
against a deceased debtor's estate to ascertain the 
amount of the debt. 


cognitive test. Crimimal law. A vest of the defendant's 
ability to know certain things, specif., the nature of 
his or her conduct and ihether the conduct was 
right or wrong. ®@ This test is used in assessing 
whether a defendant may rely on an insanity de- 
fense. [Cases: Criminal Law °48.] 


cognitor (kog-ni-tor), n. Roman law. A person nestuecy 
appointed to represent another in a civil trial. Cf. 
PROCURATOR (1). i: 


cognizable (kog-ni- or kog-nt-za-bal), adj. 1. Capable of 
being known or recognized <for purposes of estab- 
lishing standing, a plaintiff must allege a judicially 
cognizable injury>. 2. Capable of being identified as 
a group because of a common characteristic or inter- 
est that cannot be represented by others <American 
Indians qualify as a cognizable group for jury-selec- 
tion purposes>. 3. Capable of being judicially tried 
or examined before a designated tribunal; within the 
court's jurisdiction <the tort claims are not cogniza- 
ble under the consumer-protection statute>. 


cognizance (kog-ni-zans), ». 1. A court's right and 
power to try and to determine cases; JURISDICTION. 
[Cases: Courts 2. C.j.S. Courts § 16-17.] 2. The 
taking of judicial or authoritative notice. (Cases: 
Evidence © 1. C.J.S. Evidence §§ 8-11, 106.) 3. Ac- 
knowledgment or admission of an alleged fact; esp. 
(hist.), acknowledgment of a fine. See FINE (1); FINE 
SUR COGNIZANCE DE DROIT. 4. Conmmon- ne Ina 
replevin action, a plea by the defendant that the 


tear See tenant 
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goods are held in bailment for another. Cf. avowry. 
[Cases: Replevin 64.] 


cognizee (kog-ni-zee). Hist. The grantee of land in a 
conveyance by fine. — Also termed conusee; conuzee. 
See FINE (2). 


cognizor (kog-ni-zar or -zor). Hist. The grantor of land 
in a conveyance by fine. — Also termed conusor; 
conuzor. See FINE \). 


“Next comes the concord, or ment itself, after teave 
obtained from ed court; which [s usually an acknowledg- 


oo ty en th a ele fo co rd 
o ie ine 8 7, an 
he to whom tt Is tevied the - lam Blackstone 


cognovit (kog-noh-vit). (Latin “he has conceded (a 
ebt or an action)”] An acknowledgment of debt or 
liability in the form of a -confessed judgment. ® 
Formerly, credit contracts often included a cognovit 
clause in which the consumer relinquished, in ad- 
vance, any right to be notified of court hearings in 
any suit for nonpayment — but such clauses are now 
generally illegal. See CONFESSION OF JUDGMENT. Cf. 
WARRANT OF aTToRNEY. [Cases: Federal Civil Proce- 
dure @2396; Judgment €754. C.J.S. Judgments 
§§ 140, 143-144, 170.} 
“A cognovit is an instrurent signed by a defendant In an 
action actually commenced confessing the Blac de- 
erates idl mega al 3 plainiff io sign 
pooner ag him in default of paying the plal 
e@ sum due to him within the time mentioned In the 
novit.”” John Indermaur, Principles of the Common Law 
8 (edmund H, Bennett ed., 1st Am. ed. 1878). 


cognovit actionem (kog-noh-vit ak-shee-oh-nam). [Law 
Latia “he has confessed the action”] A defendant's 
written acknowledgment of the plaintiff's claim, au- 

“thorizing the plaintiff to take a judgment for a 
named sum; a cognovit. 


cognovit clause. A contractual provision by which a 
ebtor agrees to jurisdiction in certain courts, waives 
notice requirements, and authorizes the entry of an 
adverse judgment in the event of a default or 
breach. © Cognovit clauses are outlawed or restricted 
in most states. [Cases: Federal Civil Procedure 
2396; Judgment 954. C.J.S. Judgments §§ 140, 
143-144, 170.] ; 


cognovit judgment. See juDGMENT. 


cognovit note. A promissory note containing a cogno- 
vit clause. — Also termed note, (Cases: Fed- 
eral Civil Procedure 2396; Judgment €°54. C.J.S. 
Judgments §§ 140, 143-144, 170.) 


COGSA. 1. abbr. carriaGe OF GOODS BY SEA ACT. 2. 
Maniine law. A country’s enactment of the interna- 
tional convention popularly known as the Hague 
Rules. @ The acronym is used even when the coun- 
try’s statute has a different title; for example, the 
Canadian Carriage of Goods by Water Act is re- 
ferred to as the “Canadian COGSA.” 

cohabitation (koh-hab-a-tay-shan), n. The fact or state 
of living together, esp. as partners in life, usu. with 
the suggestion of sexual relations. (Cases: Marriage 
13, 22. C.J.S. Marriage §§ 10, 19-20, 24-25.] — 
cohabit (koh-hab-it), vb. — cohabitative (koh-hab-o- 
tay-tiv), adj. — cohabitant (koh-hab-e-tent), cohab- 
itor (koh-hab-o-tar), n. 


coincident Indicator 


illicit cohabitation. 1. The offense committed by an 
unmarried man and woman who live together as 
husband and wife and engage in sexual inter- 
course. @ This offense, where it still exists, is 
seldom prosecuted. 2. The condition of a man and 
a woman who are not married to one another and 
live together in circumstances that make the ar- 
rangement questionable on grounds of social pro- 
priety, though not necessarily illegal. — Also 
termed lascivious cohabitation; lewd lascivious co- 
habitation. Cf. rorntcarion. (Cases: Criminal Law 
945.40; Lewdness @ 71. C.J.S. Criminal Law 
§§ 7.10; Lewdness §§ 2-9.) 


lascivious cohabitation. See illicit cohabitation. 


matrimonial cohabitation. The living together of 
husband and wife. 


notorious cohabitation. Archaic. Illicit cohabitation 
in which the parties make no attempt to hide their 
living arrangements. — Also termed open and noto- 
rious cohabitation. See illicit cohabitation. (Cases: 
Lewdness $1. C_J.S. Lewdness §§ 2-9.) 


cohabitation agreement. A contract outlining the 
property and financial arrangements between per- 
sons who live together. — Also termed living-together 
agreement. Cf. PRENUPTIAL AGREEMENT. 


cohabiting unmarried person of the opposite sex. See 
CuPOs. 


Cohan rule (koh-han). Tax. A former rule that a 
taxpayer may approximate travel and entertainment 
expenses when no records exist if the taxpayer has 
taken all possible steps to provide documentation. @ 
Since 1962, travel and entertainment expenses have 
been only partly deductible and must be carefully 
documented, but courts may apply the Cohan rea- 
soning to other items. Cohan v. missioner, 39 F.2d 
540 (2d Cir. 1930). [Cases: Internal Revenue 
©3377, 4536. C.).S. Internal Revenue §§ 647, 671. 
673, 799.) 


coheir (koh-air). See Heir. 
coheiress (koh-air-is). Hist. A female coheir. 


Cohen doctrine (koh-an). See COLLATERAL-ORDER noc 
TRINE. 


coheres (koh-heer-eez), n. Roman law. A coheir. PI. 
coheredes (koh-heer-a-deez). 


cohort analysis (koh-hort). A method of measuring 
discrimination in the workplace by comparing. at 
several points in time, the pa and promotions of 
employees of different cognizable groups. @ Cohort 
analyses are often used in employment-discrimina- 
tion cases. [Cases: Civil Rights €91543. C.J.S. Cizil 
Rights § 170.) 


coif (koyf). 1. A white linen headpiece formerly worn 
by serjeants-at-law (barristers of high standing) in 
common-law courts. 2. The rank or order of ser- 
jeants-at-law. See ORDER OF THE COIF. * 


Coinage Clause. The provision in the U.S. Constitu- 
tion (art. I, § 8, cl. 5) granting to Congress the 
power to coin money. (Cases: United States 34. 
C.J.S. United States §§ 162-163.] 


coincident indicator. See iInDICATOR. 


coindictee 


coindictee. One of two or more persons who have 
been jointly indicted. See joint indictment wnder 1x. 
DICTMENT. 

coined mark. See fanciful trademark under TRADEMARK. 

coined-name claim. See PATENT CLAIM. 

coined term. See fanciful trademark under TRADEMARK. 


coined trademark. See fanciful trademark under ‘rRAve- 
MARK. 


coinsurance. See INSURANCE. 


coinsurance clause. A provision in an insurance policy 
requiring a property owner to carry separate nsur- 
ance up to an amount stated in the policy to qualify 
for full coverage. — Also termed contribution clause. 
(Cases: Insurance €°2170. C.J.S. Insurance § 1110.) 


coinsurer. An insurer who shares losses sustained 
under an insurance policy. See coinsurance under IN. 
surance. [Cases: Insurance €@2285. C.J.S. Insurance 
§§ 1137-1143.) 


cojudices. Archaic. In England, associate judges. 
COLA. abbr. COSY-OF-LIVING ADJUSTMENT. 


cold blood. A killer's state of mind when committing a- 


willful and premeditated homicide <a shooting in 
cold blood>. See coon sLoop. Cf veat OF PAssios. 


cold check. See bad check under CHECK. 
cold-comfort letter. See COMENRT LETTER (1). 


cold-water ordeal. See ordeal by water (1) under or. 
DEAL. 


colegatee (koh-le-ge-tee). A joint legatee; one of two 
or more persons who receive a legacy under a will. 
Cf. cecatee. [Cases: Wills 708-872. CJ.S. Wills 
§§ 88-92, 96, 99-101, 451-452, 1613-1620, 
1622-1808, 1822-2025.] 


COLI. See corporate-owmed life insurance under Lire 1N- 
SURANCE. 


colibertus (kol-i-bor-tas). (Law Latin) Hist. A serf in 
free socage; that is, a serf who is nominally freed but 
is still subject to certain servile conditions. @ A coliber- 
tus occupied a position in society between servile and 
free tenants. — Also spelled collibertus. Pl. coliberti. 
See socace. 

collapsible corporation. See CORPORATION. 

collapsible parmership. See pakTNERSHIP. 


collate (ka-layt), vb. Civil law. To return (inherited 
property) to an estate for division <the grandchil- 
dren collated the property they had received>. 
[Cases: Executors and Administrators 2294. C.].S. 
Executors and Administrators § 545.) 


collateral {ka-lat-er-al), adj. 1. Supplementary; accom- 
panying, but secondary and subordinate to <wheth- 
er the accident victim was wearing a seat belt is a 
collateral issue>. 2. Not direct in line, but on a 
parallel or diverging line of descent; of or relating to 
persons who are related by blood but are neither 
ancestors nor descendants <an uncle is in a collater- 
al, not a direct, line>. Cf. Lineal. — collaterality (ka- 
lat-ar-al-a-tee), n. 


collateral (ka-lat-ar-el), n. 1. A person collaterally re- 
lated to a decedent. [Cases: Descent and Distribution 
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37; Wills ©9499. C.J.S. Descent and Distribution 
§§ 44-49; Wills §§ 909, 915-916.] 2. Property that is 
pledged as security against a debt; the property 
subject to a security interest or agricultural lien. See 
UCC § 9-102(a)(12). — Also termed (in sense 2) 
collateral security. (Cases: Secured Transactions C11, 
115. CL}.S. Secured Transactions §§ 3, 11, 84.] 


as-extracted collateral. 1. Oil, gas, or other miner- 
als that are subject to a security interest that is 
created by a debtor having an interest in the 
minerals before extraction and that attaches to the 
minerals as the are extracted. 
§ 9-102(a)(6)(A). 2. An account arising out of the 
sale at the wellhead or minehead of oil, gas, or 
other minerals in which the debtor had an interest 
before extraction. UCC § 9-102(a)(6)(B). 


cash collateral. Collateral consisting of cash, nego- 
tiable instruments, documents of title, securities, 
deposit accounts, or other cash equivalents. 11 
USCA § 363(a). , 


cross-collateral. 1. Security given by all parties to a 
contract. 2. Bankruptcy. Bargained-for security that 
in addition to protecting a creditor's postpetition 
extension of credit protects the creditor's prepeti- 
tion unsecured claims, which, as a result of that 
security, obtain priority over other creditors’ pre- 
petition unsecured claims. @ Some courts allow this 


rocedure, which is known as cross-collateralization. 


Cases: Bankruptcy 3037.) 


collateral act. Any act (usu. excluding the paymeni of 
money) for which a bond or recognizance is given as 
security. 

collateral affinity. See arrixity. 


collateral-agreement doctrine. See COLLATERALCON- 
TRACT DOCTRINE. 


collateral ancestor. See collateral ascendant under as. 
CUNDANT. 


coliateral ascendant. See asCENDANT. 
collateral assignee. See ASSIGNEE. 
collateral assignment. See ASSIGNMENT (2). 
collateral assurance. See ASSURANCE, 


collateral attack. An attack on a judgment in a pro- 
ceoune other than a direct apps: esp., an attempt 
to undermine a judgment through a judicial pro- 
ceeding in which the ground of the proceeding (or a 
defense in the proceeding) is that the judgment is 
ineffective. © A petition for a writ of habeas corpus is 
one type of collateral attack. — Also termed indirect 
attack. Cf. pirecr aTrack «). [Cases: Judgment 
470-523. C.J.S. Judgments §§ 499-533.] 


collateral-benefit rule. See COLIATERAL-SOURCE RULE. 
collateral condition. See CONDITION (2). 
collateral consanguinity. See CONSANGUINITY. 


collateral consequence. A penalty for committing a 
crime, in addition to the penalties included in the 
criminal sentence. © An example is the loss of a 
professional license. When a collateral consequence 
exists, a defendant's appeal of a conviction does not 
oeome moot when the criminal sentence is complet- 


UCC _ 
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collateral contract. See CONTRACT. 


collateral-contract doctrine. The principle that in a 
dispute concerning a written contract, proof of a 
second (usu. oral) agreement will not be excluded 
under the parol-evidence rule if the oral agreement 
is independent of and not inconsistent with the 
written contract, and if the information in the oral 
agreement would not ordinarily be expected to be 
included in the written contract. — Also termed 
collateral-agreement doctrine. (Cases: Evidence €440. 
C.J.S. Evidence §§ 1249-1251, 1283.) 


collateral covenant. See COVENANT (D. 
collateral defense. See DEFENSE (1). 
collateral descendant. See DESCENDANT. 
collateral descent. See DESCENT. 


collateral estoppel (e-stop-el). 1. The binding effect of 
a judgment as to matters actually litigated and deter- 
salnied Gi one action on later controversies between 
the parties involving a different claim from that on 
which the original judgment was based. 2. A doc- 
trine barring a party from relitigating an issue deter- 
mined against that pary in an earlier action, even if 
the second action differs significantly from the first 
one. — termed issue preclusion; issue estoppel; 
direct estoppel; estoppel by judgment; estoppel by record; 
estoppel by verdict; cause-of-action estoppel; technical estop- 
pel; estoppel per rem judicatam. Cf. res yupicata. (Cases: 
Judgment ©634, 713, 948(1). CJ.S. Judgments 
§§ 697-703, 707, 779-782, 803-806, 834, 930-931. 
933.] 

administrative collateral esteppel. Estoppel that 

arises from a decision made by an agency acting in 

a judicial capacity. [Cases: Administrative I aw and 

Procedure € 501. C.J.S. Fublic Admi:istrative Law 

and Procedure §§ 155-156.) 


defensive collateral estoppel. ae a asserted by a 
defendant to prevent a laintift from relitigaun 


an issue previously decided against the plaintiff. ° 


(Cases: Judgment 632. C.].S. nents §§ 828, 
831, 834-836, 841.) bo Je 


nonmutual collateral estoppel. Fstoppel asserted ei- 
ther offensively or defensively by a nonparty to an 
earlier action to prevent a party to that earlier 
action from relitigating an issue determined 
against it. : 
Sue collateral est . Estoppel asserted by a 
plaintiff to prevent a defendant from relitigating 
an issue previously decided against the defendant. 
(Cases: Judgment $632. C.].S. Judgments §§ 828, 
831, 834-836, 841.] 


collateral fact. See Fact. 

collateral fraud. See extrinsic fraud (1) under Fraup. 
collateral heir. See ne1r. 

collateral-inheritance tax. See Tax. 

collateral issue. See issve (1). 


collateralize (ko-lat-or-al-1z), vb. 1. To serve as collat- 
eral for <the purchased property collateralized ‘the 
loan agreement>. 2. To make (a loan) secure with 
collateral <the creditor insisted that the loan be 
collateralized>. (Cases: Secured Transactions ¢1. 


collateral-source ruio 


CIS. Secured Transactions §8 8, 7-9, 23, 37.) — 
collateralization (ke-lat-ar-ol-e-zay-shen), n. 


collateralized mortgage obligation. Securities. A bond 
secured by a group of mortgage obligations or pass- 


’ through securities and paid according to the pay- 


ment schedule of its class (or tranche). @ CMOs are 
issued by the Federal Home Loan Mortgage Corpo- 
ration, and benefit from predictable peyeene of 
interest and principal. —- Abbr. CMO. See pass- 
through securily under SECURITY; TRANCHE. 


collateral limitation. See LimMiTATION. 
collateral line. See tine. 
collateral loan. See secured loan under Loan. 


collateral matter. Evidence. Any matter on which evi- 


dence could not have been introduced for a relevant 
purpose. @ If a witness has erred in testifying about 
a detail that is collateral to the relevant facts, then 
another party cannot call witnesses to contradict that 

oint — cross-examination alone must suffice. 
Cases: Evidence 99; Witnesses €>405. C.J.S. Evi- 
dence §§ 2-5, 197-199, 204, 206; Witnesses § 770.] 


collateral mistake. See unessential mistake under mis. 
TAKE. 


collateral mortgage. See MORTGAGE. 
collateral negligence. See NEGLIGENCE. 


collateral-negligence doctrine. The rule holding that 
one who engages an independent contractor is not 
liable for physical harm that the contractor causes if 
(1) the contractor's negligence consists solely of the 
improper manner in which the contractor's work is 
performed, (2) the risk of harm created is not nor- 
mal to the work, and (3) the employer had no 
reason to contemplate the contractor's negligence 
when the contract was made. [Cases: Master and 
Servant ©3815, 319. C.J.S. Employer-Employee Rela- 
tionship §§ 231-236, 239-240, 242, 244-246, 248, 
251-252, 254-255.] ; 


collateral note. See secured note under NOTE (D. 


collateral obligation. A liability undertaken by a per- 
son who becomes bound for another's debt. — Also 
termed accessorial obligation. 

collateral-order doctrine. A doctrine allowin meee! 
froin an interlocutory order that conclusively deter- 
mines an issue wholly separate from the merits of 
the action and effectively unreviewable on appeal 
from a final judgment. — Also termed Cohen doctrine 
(fr. Cohen vu. Beneficial Indus. Loan Corp., 337 U.S. 
541, 69 S.Ct. 1221 (1949)). See appeatable decision 
under vecision. [Cases: Appeal and Error €=72; 
Federal Courts 572.1. C.J.S. Appeal and Enor 
§§ 89, 109, 113.] 


collateral power. See POWER (6). 
collateral proceeding. Sve rroceeDINnG. 
collateral promise. See promise. 
collateral relative. See RELATIVE. 
collateral security. See securry. 


collateral-source rule. Toris. The doctrine that if an 
injured party receives compensation for the injuries 
from a source independent of the tortfeasor, the 


collateral trust bond 


payment should not be deducted from the damages 
that the tortfeasor must pay. © Insurance proceeds 
are the most common collateral source. — Also 
termed areata rule. (Cases: Damages €=59. 
C.J.S. Damages §§ 167, 169-170, 172, 174.] 


collateral trust bond. See nonv (3). 


collateral trust certificate. See collateral trust bond (1) 
under BOND (3). 


collateral use. See use «). 
collateral warranty. See WARRANTY (1). 


collatio bonorum (ke-lay-shee-oh ba-nor-em). [Latin 
“collation of goods”) Civil law. The bringing into 
hotchpot of goods or money advanced by a parent 
toa child, so that the parent's personal estate will be 
equally distributed among the parent's children. Pl. 
collationes bonorum. See HOTCHPOT. 
“[{}f the estates so th of advancement, are 
nat quite Manion te other chon the cnldren $0 
hcp ig dade a rh linecabstpei 


just and equitabte provision also said to be 
derived from the bunorum of the flaw: which 
it certainly resembles in some points, it differs 
widely In others. But it may not be amiss to @, thal, 
phil dg sane deed a dereigra ee deng rp ech Oe eg 
common law of England, under the name of 2 
Willlam Blackstone, Commentaries on the Laws of 
516-17 (1766). 


collation (ka-lay-shan), n. 1.-The comparison of a 
copy with its original to ascertain its correctness; the 
report of the officer who made the comparison. 2. 
The taking into account of the value of advance- 
ments made by an intestate to his or her children so 
thai the estate may be divided in accordance with 
the intestacy statute. Cf. HatcHpor. [Cases: Descent 
and Distribution 93-118. C.].S. Descent and Distri- 
bution §§ 69, 95-111, 116.] 3. Eccles. law. The act (by 
a bishop) of conferring a benefice in which the 
bishop holds the right of advowson, thus combinin 
the acts of presentation and institution. — Also terme 
collation to a benefice. See advowson collative under av- 
vowson. — collate (ka-layt), vb. — collator (ke-lay- 
tar), n. 


collatione facta uni post mortem alterius (ko-lay-shee- ; 


oh-nee fak-ta yoo-nt pohst mor-tam al-teer-ee-as for 
awl-}). [Law Latin “by collation to a benefice made to 
one after the death of the other] Hist. A writ 
directed to the Court of Common Pleas, requesting 
that the court order a bishop to appoint a clerk in 
place of another who had died pending appoint- 
ment 

collatione heremitagii (ke-lay-shee-oh-nee her-9-ma- 
tay-jee-1). [Law Latin “by collation of hermitage”) 
Hist. A writ by which the Crown conferred the 
keeping of a hermitage on a clerk. 


collation to a benefice. See COLLATION. 


collatio signorum (ke-lay-shee-oh sig-mor-am). [Law 
Latin “comparison of signs’) Hist. A method of test- 
pa, seal’'s genuineness by comparing it with anoth- 
er known to be genuine. 

collative fact. See investitive fact under FACT. 


collectability. The ability of a judgment creditor to 
make a judgment debtor pay the amount of the 
judgment; the degree to which a judgment can be 
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satisfied through collection efforts against the defen- 
dant. 


collecting bank. See Bank. 


collection. Banking. The process through which an 
item (such as a check) passes in a payor bank. See 
yor bank under BANK (1). [Cases: Banks and Bank- 
ing 156-175. C.J.S. Banks and Ranking §§ 317, 
319, 322-325, 327, 372-374, 379, 382-400, 402-412, 
414, 416, 419-428, 430-432, 434, 437-438.] 


collection indorsement. See restrictive indarsement un- 
der INDORSEMENT, 


collection item. An item (such as a documentary 
draft) taken by a bank for a customer's account, but 
not credited until payment for the item has actually 
been received. See draft under DRAFT (1). 
(Cases: Banks and Banking @-158, 161(1). C.J.S. 
Banks and Banking §§ 317, 319, 322, 327, 383, 
385-386, 388-392, 395-397, 399, 402, 404, 407, 
409-410, 414.) , 


collective ining. Negotiations between an em- 
ployer and the representatives of organized employ- 
ees to determine the conditions of employment. such 
as wages, hours, discipline, and fringe benefits. See 
CONCESSION BARGAINING. [Cases: Labcr Relations 
171. C.J.S. Labor Relations § 148.) 
Diet and di of ihe pela J Son pois 
emp'oyees em r3 a lems of the = 
ment ey Include wage rates and 
wane systems, and overtime, vacations, discipline 
loads, classification of employees, layoffs, and worker 
retirement. The advent lective bargaining 
Bee ee fo Buene pices: ene: Sey ore 
industrial relations environment, and exist with or without 
untonization.” rt ai J. Taylor & Fred Whitney, Labor 


Relations Law 3 (1 

collective-bargaining agreement. / abor Jaw A contract 
between an employer and a Jabor union de acre 
employment conditions, wages, benefits, and griev- 

ances. — Abbr. CBA. — Also termed labor agreement; 

labor contract; union contract; collective-labor agreement; 

trade agreement. (Cases: Labor Relations €@241. C_].S. 


Labor Relations § 217.) 


collective-labor agreement. See COLLECTIVE-BARGAINING 
AGREEMENT. 


collective mark. See collective trademark under TRADE. 
MARK. 


collective measure. Int'l law. An activity: undertaken 
by more than one country to achieve: an agreed- 
upon end. @ The countries involved may undertake 
a collective measure either in an ad hoc manner or 
through an institutionalized associatien. 


"collective punishment. A penalty inflicted on a group 


of persons without regard to individual responsibih- 
ty for the conduct giving rise to the penalty. © 
Collective punishment was outlawed in 1949 by the 
Geneva Convention. 


collective trademark, See TRADEMARK. 

collective work. See work (2). 

collector of decedent's estate. A person temporarily 
appointed by a probate court to collect assets and 
payments due to a decedent's estate, and to settle 


other financial matters requiring immediate atten- 
tion. @ A collector is often appointed to look after an 
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estate when there is a will contest or a dispute about 
who should be appointed administrator. The collec- 
tor’s duties end when an executor or administrator 
is appointed. (Cases: Executors and Administrators 
€22. C.J.S. Executors and Administrators §§ 951-952, 
954-956.] 

collega (ko-lee-ga), n. [Latin] Roman law. A person 
invested with joint authority; a colleague or associ- 
ate. © Collega usu. referred to a member of an 
association (collegium) or a coheir. See COLLEGIUM. 


collegatarius (ka-leg-a-tair-ce-as), n. [Latin] Roman law. 
A colegatee. 


collegatary (ka-leg-o-ter-ee). A colegatee; a person 
who shares a common legacy with one or more 
other persons. — Also termed co ius (ko-leg-o- 
ter-ee-as). 


college. 1. An institution of learning that offers in- 
struction in the liberal arts, humanities, and sciences, 
but not in the technical arts or in studies preparato- 
ry to admission to a profession. (Cases: Colleges and 
Universities @?1. C.J.S. Colleges and Untversities 
§§ 2-3, 9.] 2. An assembly of people, established by 
law to perform some special function or to promote 
some common purpose, usu. of an educational, po- 
litical, ecclesiastical, or scientific nature. 


College of Advocates and Doctors of Law. See voc. 
TORS’ COMMONS. 


College of Arms. See 11EXALDS' COLLEGE. 


College of Justice. Scots law. The body of judges and 
lawyers created in 1532 to constitute the Court of 
Session, the superior civil court of Scotland. 


collegium (ko-lee-jee-am), n. [latin] Roman. law. An 
association of at least three people having the right 
to assemble and enact rules concerning membership, 
organization. and the aehe and ‘duties of members. 
@ Collegia were formed for professional, cultural, 
charitable, and religious purposes. I'l. collegia. 


collegium illicitum (ko-lee-jee-am_i-lis-e-tam). A 
collegium that either is not sanctioned by law or 
assembles for some purpose other than that ex- 
pressed in its charter. 


collegium licitum (ka-lee jre-om lis-a-tam). An as- 

semblage of people empowered to act as a juristic 
erson in the pursuit of some useful purpose or 
usiness. 


collision. Mantime law. 1. The contact of two or more 
moving vessels. (Cases: Collision 1. C.}].S. Collision 
§§ 1-2, 5-7.] 2. anusion. 


collision insurance. See insURANCE. 


colliterales et socii (ka-lit-a-ray-leez et soh-shee-!). 
[Law Latin “assistants and associates") Hic. In Eng- 
land, the former title of assistants to the Chancery 
judges (i.e., masters in chancery). 


collobium (ke-loh-bee-am). [Law Latin] Hist. A hood or 
covering for the shoulders, formerly worn by ser- 
jeants-at-law. 

colloquium (ka-loh-kwee-am). 1. The offer of extrinsic 
evidence to show that an allegedly defamatory state- 


ment referred to the plaintiff even though it:did not 
explicitly mention the plaintiff. (Cases: Libel and 


color 


Slander 82. C.J.S. Libel and Slander; Injurious False- 
hood §§ 4, 129, 187.] 2. The introductory averments 
in a plaintiff's pleading setting out all the special 
circumstances that make the challenged words de- 
famatory. [Cases: Libel and Slander ¢82. C.J.S. 
libel and Slander; Injurious Falsehood §§ 4, 129, 137 .] 
Pl. colloquiums, colloquia: Cf. InDUCEMENT (4); INNU. 
ENDO (2). 


colloquy (kol-a-kwee). Any formal discussion, such as 
an oral exchange between a judge, the prosecutor, 
the defense counsel, and a criminal defendant in 
which the judge ascertains the defendant's under- 
standing of the proceedings and of the defendant's 
rights. 

collusion (ke-loo-zhen), n. 1. An agreement to de- 
fraud another or to do or obtain something forbid- 
den by law. (Cases: Fraud @30.] 2. As a defense to 
divorce, an agreement between a husband and wife 
to commit or to appear to commit an act that is 
grounds for divorce. © For example, before the 
advent of no-fault divorce, a husband and wife 
might agree to make it appear that one of them had © 
committed adultery. Cf. CONNIVANCE (2); CONDONATION 
(2); RECRIMINATION (1). — collude, vb. — collusive, 
adj. — colluder, n. 


tacit collusion. Antitrust. See CONSCIOUS PARALLELISM. 
collusive action. Sve acrio~. 
collusive joinder. See jornDER. 


Collyer doctrine (kol-yer). Labor law. The principle 
under which the National Labor Relations Board 
will refer an issue brought before it to arbitration if 
the issue is arbitrable under the collective-bargaining 
agreement. Collyer Insulated Wire, 192 NLRB 837 
(1971). Cf. spienperc pocrrine. (Cases: Labor Rela- 
tions 509. C.J.S. Labor Relations §§ 510, 515-516.) 


colonial law. 1. Law governing a colony or colonies. 2. 
The body of law in force in the 13 original U.S. 
colonies before the Declaration of Independence. 


colon-semicolon form. Patents. A style of writing pat- 
ent claims that uses a colon after the preamble and 
semicolons between every two elements. Cf. OUTLINE 
FORM; SINGLE-PARAGRAPH FORM; SUBPARAGRAPH FORM. 


colonus rius (ka-leb-nas_ pahr-shee-air-ee-as). 
{Latin “tenant farmer sharing produce” or “a shar- 
ing landholder"] Roman law. A farmer who gave a 
fixed portion of the farm's produce as payment 
(instead of money) to the landlord. Cf. snarecror. 
PING, 


colony, n. Int'l law. 1. A dependent territorial entity 


subject to the sovereignty of an independent coun- 
try, but considered part of that country for purposes 
of relations with third countries. 2. A group of 


people who live in a new territory but retain ties 
with their parent country. 8. The territory inhabited 
by such a group. Cf. motuer country. — colonize, 
7h, — colonial, adj. 


color, n. 1, Appearance, guise, or semblance; esp., ne 
ap cranes of a legal chim to a right, suihorky: or 
office <color of tide> <under color of state law>. 2. 
Common-law pleading. An apparent, but legally insuffi- 
cient, right or ground of action, admitted in a defen- 
dant’s pleading to exist for the plaintiff; esp, a 


colorable 


plaindffs apparent (and usu. false) right or title to 
roperty, the existence of which is pleaded by the 
defendant and then attacked as defective, as part of 
a confession and avoidance to remove the case from 
the jury by turning the issue from one of fact to onc 
of law. See Give coror. (Cases: Pleading © 133.] 
“tt is a rute of pleading, that no man be allowed to plead 


ty such a plea as amounts only to the general issue, 
or a total denial of the charge; but in such case he shall be 


an 
val 

state his title specially, and at the same time give colour to 
the plaintiff, or sup him to have 


colour of title, bad indeed in pcint of law, but of which the 
not em tone A) ie ee rue We be, 
he claims by feotfment with livery from A, by force of 
which he entered on the In question, he cannot plead 
this by , &3 i amounts to no more than the g 
issue... in an action of trespass. But he m 
allege this ty, provided he goes fasther and says, that 
the plaintiff claiming colour of a prior deed of teottment 
without } upen whom he entezed; and may 
then refer himself to the ment of th 


judg @ court which of 
these two titles Is the best in point of law.” 3 William 
eee) ne, Commentaries on the Laws of England 309 
t A 


express color. Hist. A detendant’s admission that 
the plaintiff has an apparent right to something 
coupled with an assertion that the plainuff's right 
is legally inferior to the desendant'’s right to the 
same thing. ® This pleading was typically used in 
cases of trespass to land by making fictitious allega- 
tions that put the plaintiff's ownership of the land 
in question. For instance, the defendant would 
admit that the plainuff had shown apparent own- 
ership of the land by possessing it but then claim 
that the plaintiff's title was somehow defective, so 
that the plaintiff did not actually own the land. 
This pleading was sholished by the Common-Law 
Procedure Act of 1852. 15 & 16 Vict., ch. 76, § 64. 


“Express color is a fictitious allegation, not traversable, to 


| dag of right to the iff, and thus enable 
defi t to plead specially his own ttle, which would 
otherwise to the general issue. {t is a licensed 
cvecty? Benjom . 

Law Pleading § 202, at 351 (Henry Winthrop Ballantine ed., 
3d ed. 1923). 


implied color. 1. A defendant's tacit admission of a 
plaindff’s prima facie case by failing to deny it. 2. 
An apparent ground of action that arises from the 
nature of the defense, as when the defense consists 
of a confession and avoidance in which the defen- 
dant admits the facts but denies their legal suffi- 
ciency. @ This is a quality inherent in all pleadings 
in confession and avoidance. 


colorable, adj. 1. (Of a claim or action) appearing to 
be wue, val, or right <the pleading did not state a 
colorable claim>. 2. Intended to deceive; counterfeit 
<the court found the conveyance of exempt proper- 
ty to be a colorable transfer, and so set it aside>. 


colorable alteration. Inlellectual property. A modifica- 
tion that effects no real or substantial change, but is 
made only to distinguish an invention or work from 
an existing patent or copyright; a small change 
made in a product or process solely to avoid literal 
infringement of an earlier patent's claim. — Also 
termed colorable deviation. (Cases: Patents @°174; 
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Copyrights and Intellectual Property €@53(1). C.J.S. 
Patents § 308.| 


colorable claim. See Gain (4). 
colorable deviation. See COLURABLE ALTERATION. 


colorable imitation. Trademarks. Any mark, whether or 
nat created with an intent to deceive, whose resem- 
blance to a registered mark is likely to cause confu- 
sion or mistake. See simuarrry. (Cases: Trade Regu- 
lation G81. C.j.S. Trade-Marks, Trade-Names, and 
Unfair Conpetition §§ 169, 172.) 

colorable-imitation test. Trademarks. A test for a trade- 
mark violation in which a court determines whether 
an ordinary person who is not allowed to compare 
the two items side by side could recognize the differ- 
ence between the two. (Cases: Trade lation 
©>340.1. C.].S. Trade-Marks, Trade-Names, and Unfair 
Competition §§ 89, 91.) 


colorable transaction. See TRANSACTION. 
colorable transfer. See TRANSFER. 
Colorado River abstention. See asSTENTION. 


color book. Archaic. Int'l law. An official compilation of 
diplomatic documents and internal papers and re- 
perts of a government, the purpose of which is to 
inform the legislature and the public about forei 
policy, esp. during foreign crises. @ Color books 
reached their height of popularity in the late 19th 
aid early 20th centuries. They are now little used in 
most countries. 


colore officii (ka-lor-ce 2-fish-ee-1). [Latin “by color of 
office} See Cook OF OFFICE. 


color of apparent organization. The appearance of 
corporate authority, including the assumption and 
exercise of corporate functions in good faith, even 
though the corporation's organizers did not fully or 
substantially comply with the terms of the corporate 
charter or the statutory requirements for incorpo- 
ration. See de facto corporation under CORPORATION. 


color of authority. The appearance or presumption of 
authority sanctioning a public officer's actions. @ The 
authority derives from the officer's apparent title to 
the office or from a writ or other apparently valid 
rocess the officer bears. [Cases: Officers and Public 
ata 41. CJ.S. Officers and Public Employees 
§§ 11, 342.) ; 


color of law. The appearance or semblance, without 
the substance, of a legal right. © The term usu. 
implies a misuse of power made possible because the 
wrongdoer is clothed with the authority of the state. 
State action is synonymous with color of {state] law in 
the context of federal civil-rights statutes or criminal 
law. See svate action. [Cases: Civil Rights €°1323. 
C.J.S. Civil Rights §§ 92-94.) 


color of office. The authority or power that is inher- 
ent in an office, esp. a public office. @ Acts taken 
under the color of an office are vested with, or 
appear to be vested with, the authority entrusted to 
that office. (Cases: Officers and Public Employees 
S121. CJS. Officers and Public Employees 
§§ 329-334.] 


“The starting point in the law of bribery seams to have been 
when a Judge, for doing his office or acting under cotor of 
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his office, took a reward or fee from some person who had 
occasion to come before him, — and Bo roast A 
attached only to the judge himself and to the a- 
ger Rollin M. Pertins & Ronald N. Boyce, Criminal Law 
7 (3d ed. 1982). 

color of process, The appearance of validity and 
sufficiency sirouneias a legal proceeding that is 

later found to be invalid. 


color of title. A written instrument or other evidence 
that appears to establish title but does not in fact do 
so. — Also termed apparent lille. 


com. abbr. COMPANY. 


comaker. One who participates jointly in borrowing 
money on a promissory note; esp., one who acts as 
surety under a note if the maker defaults. — Also 
termed cosigner. Cf. maxer. (Cases: Bills and Notes 
48, 118. C.J.S. Bills and Notes; Letters of Credit 
§§ 23, 80-82.] 


combatant (koem-bat-ent or kom-be-tant). Intl law. A 
person who participates directly in hostilities. @ “Le- 
itimate” combatants are members of the armed 
forces or uniformed members of a militia or volun- 
teer corps, under military command and subject to 
the laws of war. Cf. NONCOMBATANT. 


en combatant (kem-bat-ant). A combatant cap- 
tured and detained while serving in a hostile force 
during open warfare. @ In general, the separation- 
of-powers doctrine prevents a U.S. civilian court 
from interfering with the military's ee of 
enemy combatants, at least as long as the hostilities 
continue. An enemy combatant may be detained 
without charge and does not have the right to 
legal representation. United States citizenship does 
not prevent a person from being designated an 
enemy combatant. 


combination. 1. An alliance of individuals or corpora- 
tions working together to accomplish a common 
(usu. economic) goal. See COMBINATION IN RESTRAINT 
OF TRADE. 2. CoNspiRACY. 3, sTRADDLE. 4. Patents. A 
union of old and new elements in an invention. © 
The term encompasses not only a combination of 
mechanical elements but also a combination of sub- 
stances in a composition claim or steps in a process 
claim. Cf. accercation. [Cases: Patents =26. C.J.S. 
Patents §§ 88-84.) 5. Patents. Au invention that uses 
two or more patented inventions to make a distinct 
and useful third product. @ In the past, an inventor 
seeking a combination patent had to show “syner- 
isin,” a surprising result from the combination. But 
e Federal Circuit ruled that the term “combina- 
tion” has no legal effect because most inventions 
combine and build on existing technology. Today 
there are no special rules for combination patents. 6. 
Patents. A union of elements in an invention that 
work together cooperatively to perform a_ useful 
function; the opposite of an aggregation. Cf. accre- 
GATION. 


exhausted combination. See old combination. 


old combination. A conibination in which an ele- 
ment works in a different way but performs the 
same function as the corresponding element in a 
previously patented combination. © The new ele- 
ment may be patentable, but the combination may 
not be. — Also termed exhausted combination. 


comitas gentium 


combination in restraint of trade. Antitrust. An express 
or tacit agreement between two or more persons or 
entities designed to raise prices, reduce output, or 
create a monopoly. — Also termed combine. [Cases: 
Monopolies @12(1.3). C.J.S. Monopolies §§ 28~37, 
52, 64-66.) 


combination patent. See PATENT (3). 


combine (kom-bin), 2. See COMBINATION IN RESTRAINY OF 
TRADE. 


combined application. See TRADEMARK APPLICATION. 


combined § 8 and § 15 affidavit. Trademarks. A sworn 
statement that satisfies the requirements of both § 8 
and § 15 of the Lanham Act. — Sometimes short- 
ened to § 8 and § 15 affidavit. — Also termed com- 
bined § 8 and § 15 declaration. See DECLARATION OF IN- 
CONTESTABILITY; DECLARATION OF USE. 


combustio domorum (kem-bus-tee-oh da-mor-am). 
[Latin “houses burning”) Hist. See HoUSEBURNING. 


comes (koh-meez). [Latin] Hist. 1. A count or earl. 2. A 
person who is part of a high government official's 
retinue. Pl. comites. See ComrraTus. 


comes and defencs. Archaic. Traditionally, the stan- 
dard commencement of a defendant's plea or de- 
murrer. @ The phrase, now rarely used, announces 
the defendant's appearance in court and intent to 
defend against the action. 


comes now. Archaic. Traditionally, the standard com- 
mencement in pleadings <Comes now the plaintiff, 
Gilbert Lewis, by and through his attorneys of rec- 
ord, and would show unto the court the following>. 
© For a plural subject, the phrase is come now <Come 
now the plaintifis, Bob and Louise Smith>. — 
Sometimes shortened to comes <Comes the State of 
Tennessee>. — Also termed now comes. 


comfort letter. 1. Securities. A letter from a certified 
public accountant certifying that no false or mislead- 
ing information has been used in preparing a finan- 
cial statement accompanying a securities offering. ¢ 
Such a letter usu. has limited effect because the CPA 
ordinarily attests to certain representations and war- 
ranties that the issuer has authorized the CPA to rely 
on. — Also termed cold-comfort letter. 2. Corporations. 
A letter, esp. from a parent corporation on behulf of 
a subsidiary, stating its support (but short of a guar- 
antee) for the activities and commitments of another 
corporation. — Also termed letter of comfort. 


comfort opinion. See OPINION (2). 
comingle, vb. See COMMINGLE. 


coming-to-rest doctrine. Insurance. The principle that 
covers of shipped goods ends when the goods are 
unloaded and any cables or other links to the trans- 
porting vehicle have been disconnected. @ The com- 
ing-to-rest doctrine covers ooly the movement of 
goods from the shipping vehicle to a place of rest 
outside the vehicle, in contrast to the broader cover- 
age of the complete-operation rule. Cf. comriete-ov- 
ERATION RULE. [| : Insurance 2681. C.J.S. instr- 
ance §§ 1060, 1609.] 


comitas (kom-o-tas). [Latin “courtesy"] See comity. 
comitas gentium. See COMITY. 


comitas legum 


comitas legum (kom-a-tas lee-gam). (Law Latin] Hist. 
Comity of laws. See comrry. 


comitatu commisso (kom-a-tay-t[y]oo ka-mis-oh). [Lat- 
in “county commission”) Hist. A writ or commission 
authorizing a sheriff to take charge of a county. 


comitatu et castro commisso (kom-o-tay-t[y]oo et kas- 
troh_ka-mis-oh). [Latin “county and castle commis- 
sion") Hist. A writ authorizing a sheriff to take 
charge of a county and a castle. 


comitatus (kom-a-tay-tas). [Latin] Hist. 1. A county or 
shire. See posse comitatus. 2. ‘The territorial jurisdic- 
tion of a count or earl. 3. A county court. 4. The 
retinue accompanying a prince or high government 
official. 


comites (kom-d-teez). See COMES. 


comites paleys (kom-9-teez pa-lays). [Law French) Hist. 
Counts or earls tine; those who exercise royal 
privileges in a county palatine. See COUNTY PALATINE. 


comitia (ke-mish-ee-a), n. [Latin “assembly"] Roman 
law. An assembly of the Roman people, gathered 
together for legislative or judicial purposes. © Wom- 
en were excluded from participation. 


comitia centuriata (ka-mish-ee-a sen-tyoor-ee-ay- 
ta). (often cap.) An assembly of the entire populace, 
voting by centuries (that is, military units) empow- 
ered to elect magistrates and to act as a court of 
appeal in a capital matier. 


to have been ceed 
included the whole Fone 


organ! 
roperty. under the Republic it became a legislative ho: 
Costing the the Comitia Cunata.” * William Hunter, perder 
to Roman Law 16 (F.H. Lawson ed., Sth ed. 1934). 
comitia curiata (ke-mish-ee-3 kyoor-ee-ay-ta). Aof- 
ten cap.) An assembly of abl cel patricians 
whose chief function was to authorize private acts 
of citizens, such as declaring wills and adoptions, e 
The comitia curiata engaged in litde legislative ac- 
tivity. 
eee oman wre ea pena porn peor) 
bbl papal Curlata. In the regal period 
conlated of the Populus Romanus tn its ney cuties (or 
ny My it could meet tacog tee by summons of ninod Gy 
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him, eee of discussion or amendment, nor 
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| pong by wills.” loman 
15-16 (F.H. Lawson ed., Sth ed. 1934). 


comitia tributa (ke-mish-ee-a tri-byoo-ta). (often 
cap.) An assembly of tribes convened to elect lower- 
ranking officials. © The comitia iribula undertook a 
great deal of legislative activity in the later Roman 
republic. Cf. CONCILIUM PLEBIS. 
**The Comitia Tributa was the assembly of the whole Roman 
tonat classifi 


People in Fr tribes — a cation. tn this 
the influence of ni predominated.” William 
A. Hunter, Introduction to Roman Law 16 (F.H. Lawson ed., 


Sth ed. 1934). 


comity (kom-o-tee). 1. A practice among political enti- 
ties (as nations, states, or courts of different jurisdic- 
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tions), involving esp. mutual recognition of legisla- 
tive, executive, and judicial acts. — termed 
comilas genlium; courtotsie internationale. See FEDERAL- 
COMITY DOCTRINE; JUDICIAL ComrTy. CF. ABSTENTION. 
in the sense, is neither a matter of absalute 
Geneues on tone tend’; nor of mere courtesy and good 
will, upon the other. But It is the nition which one 
agar a eragh ne wae, ota 
of another nation, 
international duty and convenience, and to the ts of Its 
own citizens, or of other persons who are under 
tion of its laws.” Hilton v. Guyot, 159 U.S. 113, 163-64, 
S.Ct. 139, 143 (1895). 
2. INTERNATIONAL Law. © This sense is considered a 
misusage: “[I]n Anglo-American jurisprudence, ... 
the term is also ending) found to be used as a 
Pbiet for internation * Peter Macalister- 
Smith, “Comity,” in 1 Bicjttopedia of Public Interna- 
tional Law 672 (1992). 


Comity Clause. The clause of the U.S. Constitution 
giving citizens of one state the right to all privileges 
and immunities enjoyed by difend of the other 
states. U.S. Const. art. FV, § 2, cl. 1. See privineces 
AND IMMUNITIES Clause. [Cases: Constitutional Law 
207. C.].S. Consttiutional Law § 649.) 


comm. abbr. comMONWEALTH. 


command. 1. An order; a directive. 2. In legal positiv- 
ism, the sovereign’s express desire that a person act 
or refrain from acing a certain way, combined with 
the threat of punishment for failure to comply. 
“Commands are orders backed by threats. ft is in virtue of 
threatened evils, sanctions, that e ns of desire not 
onty constitute commands but also mpose an obligation or 
to act in the prescribed ways.” Martin P. Golding, 

of Law 26 (1975). 


aiaeae vb. To direct authoritatively; to order. 


commander-in-chief. 1. One who holds supreme or 
highest command of armed forces. (Cases: Armed 
Services 21, 4. C.J.S. Armed Services §§ 2-4, 11-12, 
14, 16-19, 37.] 2. (cap.) The title of the U.S. Presi- 
dent when acting as the constitutionally cereoncd 
leader of the nation’s military. U.S. Const. art. II, 


Commander in Chief Clause. The clause of the U.S. 
Constitution a appointing the President as supreme 
commander of the military.. U.S. Const. art. II, § 2, 
cl. 1. [Cases: Armed Servites @1, 4. Cys. Armed 
Services §§ 2~4, 11-12, 14, 16-19, 37." 


commandment. Hist. 1. An.-authoritative-erder of a 
judge or magisterial officer. 2. The offense of induc- 
Ing another to commit a crime. 


commencement. See INTRODUCTORY CLAUSE. 


commencement of infringement. ight. The first 
of a series of discrete copyright cet tele such as 
the first of many separate sales of infringing items. 
See INFRINGEMENT. (Cases: Copyrights and Intellectu- 
al Property 53(1).] 

commenda (ka-men-da). A business association in 
which one person has responsibility for managing all 
business property. 


commendam (ke-nien-dain or -dam). 1. Hist. Eccles. 
law. A vacant benefice held by a clerk until a regular 
pastor could. be appointed. @ Bishops and other 
dignitaries found commendams to be lucrative 
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sources of income. Commendams were abolished in 
England in 1836. See senerice. 2. Partnership in 
commendam. See limited partnership under PARTNER. 
SHIP. 


commendation. Hit. The act of becoming a lord’s 
feudal tenant to receive the lord’s protection. 


commendator (kom-an-day-tar). Eccles. law. A person 
holding a commendam (a benefice) as a trustee. © 
Commendators are so called because benefices are 
commended to their supervision. See COMMENDAM. 


commendatus (kom-an-day-tes). Hist. A person who, 
by voluntary oath of homage, was placed under a 
lord's protection. 


comment, n. 1. NOTE (2). 2. An explanatory statement 
made by the drafters of a particular statute, code 
section, or rule. (Cases: Statutes €>211.] — commen- 
tator, n. 


commentators, See POSTGLUSSATORS. 


commenter. One who comments; esp., one who sends 
comments to an agency about a proposed adminis- 
trative rule or lation. See NOTICE-AND-COMMENT 
PerioD. [Cases: Administrative Law and Procedure 
394. CJ.S. Public Administrative Law and Procedure 
§§ 104-105.] 


comment on the evidence. A statement made to the 
jury by the judge or by counsel on the probative 
value of certain evidence. Fed. R. Evid. 105. @ 
Lawyers typically make such comments in closing 
agument and judges may make such comments in 
federal court. But most state-court judges are not 
permitted to do so when examining a witness, in- 
structing the jury, and the like (in which case the 
comment is sometimes termed an impermissible com- 
ment on the evidence). (Cases: Criminal Law @>720; 
Federal Civil Procedure ©1973; Trial 121. C_j.S. 
Criminal Law § 1263; Trial §§ 305-307.) 


comment period. See NOTICE-AND-COMMENT PERIOD. 


commerce. The exchange of goods and services, esp. 
on a large scale involving twansportation between 
cities, states, and nations. 


internal commerce. See intrustale commerce. 


international commerce. Trade and other business 
activities between nations. 


interstate commerce. Trade and other business ac- 
tivities between those located in different states; 
esp., traffic in goods and travel of people between 
states. @ For purposes of this phrase, most statuto- 
ry definitions include a territory of the United 
States as a state. Some statutory definitions of 
interstale commerce include commerce between a 
foreign country and a state. — Also termed inter- 
re fade: (Cases: Commerce 5. C.J.S. Commerce 
§§ 2, 6.) 


intrastate commerce. Commerce that begins and 
ends entirely within the borders of a single 
state. — termed internal commerce. (Cases: 
Commerce © 7, C.J.S. Commerce § 10.) 


Commerce Clause. U.S. Const. art. 1, § 8, cl. 3, which 
gives Congress the exclusive poner to regulate com- 
merce among the states, with foreign nations, and 


commercial law 


with Indian tribes. [Cases: Commerce €=4-6. C.].S. 

Commerce §§ 2-3, 5-7.) 
Dormant Commerce Clause. The constitutional 
principle that the Commerce Clause prevents state 
regulation of interstate commercial activity even 
when Congress has not acted under its Commerce 
Clause power to regulate that activity. — Also 
termed Negative Commerce Clause. (Cases: Com- 
merce © 10. C.J.S. Commerce § 14.] 


Commerce Court. See court. 


commerce power. Congress's constitutionally con- 
ferred power to regulate trade between the states. 


commercia belli (ko-mor-shee-a bel-1). [Latin “com- 
merce of war”] Commercial dealings or contracts 
between nations at war, or between the subjects of 
nations at war, under which arrangements for non- 
hostile dealings are made. 


commercial acquiescence. See ACQUIESCENCE. 


commercial-activity exception. An exemption from 
the rule of sovereign immunity, permiting a claim 
against a foreign state to be adjudicated in the courts 
of another state if the claim arises from private acts 
undertaken by the foreign state, as opposed to the 
state's public acts. See RESTRICTIVE PRINCIPLE OF SOVER- 
EIGN IMMUNITY; JURE GESTIONIS; JURE IMPERII. [Cases: 
International Law € 10.83. C.J.S. Internationa! Law 
§§ 46-48.) 


commercial agent. See AGENT (2). 
commercial assets. See assert. 
commercial bank. See BANK. 
commercial bribery. See rripery. 
commercial broker. See BROKER. 
commercial court. See court. 


commercial credit company. See commercial finance 
company under FINANCE COMPANY. 


commercial crime. See CRIME. 


commercial defamation. See fade defamation under 
DEFAMATION. 


commercial disparagement. Sce TRADE-DISPARAGEMENT. 
commercial division. See Lusiness court under COUKI. 
commercial domicile. See pomicite. - - 

commercial finance company. See FINANCE COMPANY. 


‘commercial franchise. See FRANCHISE (4). 


commercial frustration. See FRUSTRATION. 


commercial general-liability policy. See InsuRANGE 
POLICY. . 


commercial impracticability. See tmpRACTICABILITY. 

commercial insurance. See INSURANCE. 

commercialized obscenity. See oBscenity. 

commercial law. 1. The substantive law dealing with 
the sale and distribution of goods, the finanang of 
credit transactions on the security of the goods sold, 
and negotiable instruments. © Most American com- 


mercial law is governed by the Uniform Commercial 
Code. — Also termed mercantile law. 


commercial-law notice 


“Although the term commercial law is not a term of art In 


srperican law a has Become sions recom yee 
with the tagal rules contained tn the Uniform Commercial 

“ Jonathan A. Eddy & : rectal 
Transactions 1 (1885). 


2. LAW MERCHANT. 
commercial-law notice. See norice. 
commercial lease. See LEASE. 
commercial letter of credit. See LETTER OF CREDIT. 
commercial loan. See Loan. 


commercially reasonable, adj. (Of a property sale) 
conducted in good faith and in accordance with 
commonly accepted commercial practice. © Under 
the UCC, a sale of collateral by a secured party must 
be done in a commercially reasonable manner, or 
the obligor's liability for any deficiency may be re- 
duced or eliminated. UCC 8§ 9-610(b), 9-626. 
{Cases: Secured Transactions 231. C.J.S. Secured 
Transactions §§ 151, 169, 171-175.] 


commercially significant noninfringing use. /ntellectu- 
al property. The routine use of a proses. in a way 
that does not infringe intellectual-property rights; 
the judicial test for determining whether the sale of 
a product amounts to contributory infringement. © 
If the product (such as a videotape recorder) can be 
used in a way that does not infringe those rights 
(such as recording a program in order to watch it at 
a later time), then its sale cannot be enjoined, or its 
manufacturer subjected to a court-imposed royalty. 
See Sony Corp. of Am. v. Universal City Studios, Inc., 
464 US. 417, 442, 104 S.Ct. 774, 789-90 (1984) 
(Stevens, J.). — Also termed Sony doctrine; substantial 
noninfringing use. CE. PRIMARY PURPOSE OR EFFECT. 


commercial morality. Collectively, fair practices 
ean 3 competitors. © Commercial espionage is often 
cited by courts as being below accepted standards of 
commercial morality. 


commercial name. See TRADENAME. 

commercial paper. See PAPER. 

commercial partnership. See trading partnership under 
PARTNERSHIP. 

commercial set. 1. The primary documents covering 
shipment of , usu. including an invoice, bill of 
lading, bill of exchange, and certificate of insurance. 
2. The documents required under a letter of credit. 


commercial si Trademarks. A trademark (as 
commonly described). 


commercial speech. See SPEECH. 


commercial surety. See compensated surety under suRE- 
TY. 

commercial tort claim. A claim arising in tort when 
the claimant is either (1) an organization, or (2) an 
individual whose claim arose in the course of the 
claimant's business or profession, and the claim does 
not include damages arising out of personal injury 
or death. UCC § 9-102(a)(13). 


commercial-traveler rule. Workers’ compensation. The 
principle that an accident will be treated as occur- 
ring during the course of employment if it was 
caused by an employee whose job requires travel, 
and the employee was not on a personal errand. © 
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The commercial-traveler rule is an exception to the 
going-and-coming rule. (Cases: Workers’ Compensa- 
ton €714-715. C.J.S. Workmen's Compensation 
§ 428.) 


commercial treaty. See TREATY (1). 


commercial unit. A unit of goods that by commercial 
usage is a single whole for purposes of lease and 
whose division materially impairs its character on 
value in the relevant market or in use. UCC 
§ 2-105(6). © Under the UCC, “a commercial unit 
may be a single article (as a machine) or a set of 
articles (as a suite of furniture or an assortment of 
sizes) or a quantity (as a bale, gross, or carload) or 
any other unit treated in use or in the relevant 
market as a single whole.” /d. [Cases: Sales 129, 
180(1). C.J.S. §§ 130, 192.} 


commettant (kom-e-tent), n. 1. An employer. 2. The 
principal in an agency relationship. 

comminatorium (ka-min-o-tor-ce-am). (Latin comminan 
threaten”) Hist. A clause often included at the end 
of a writ, admonishing the sheriff to be faithful in 
the writ’s execution. 


commingle, vb. 1. To put together (as funds or prop- 
erty) into one mass, as by mixing together a spouse's 
Separate property with marital or cummunity prop- 
erty, or mixing together the separate property of 
both spouses. 2. (Of a fiduciary) to mix personal 
funds with those of a beneficiary or client. —~ Also 
spelled comingle. See comminctuxs. Cf. TRACING, 

commingling (ka-ming-gling), ». A mixing together; 
esp., a fiduciary's mixing of personal funds with 
those of a beneficiary or client. © Commingling is 
usu. considered a breach of the fiduciary relation- 
ship. Under the Model Rules of Professional Con- 
duct, a lawyer is prohibited from commingling per- 
sonal funds with those of a client. — Also spelled 
comingling. 

commis: (kom-i-ser-ee), n. 1. A person who is 
delegated or commissioned to perform some duty, 
usu. as a representative of a superior. 2. A general 
store, esp. on a military base; also, a lunchroom. — 
commissary, adj. 


commissary court. See COURT: 


commission, n. 1. A warrant or authority, from the 
government or a court, that empowers the person 
named to execute official acts <the student received 
his commission to the U.S. Navy after graduation>. 
2. The authority under which a person transacts 
business for another <the client gave her attorney 
express commission to sign the contract>. 3. A body 
of persons acting under lawful authority to perform 
certain public services <the Federal Communica- 
tions Commission>. 


public-service commission. A commission created by 
a legislature to regulate public utilities or public- 
service corporations. (Cases: Public Utilities €>141. 
C.J.S. Public Utilities §§ 60-61.} 


4. The act of doing or perpetrating (as a crime) 
<the perpetrator fled to Mexico after commission 
of the assault>. 5. A fee paid to an agent or 
employee for a particular transaction, usu. as a 
percentage of the money received from the transac- 
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tion <a real-estate agent’s commission>. (Cases: 
Brokers @°39-75; Master and Servant @70(2). 
C.J.S. Brokers §§ 116-188, 190; Employer-Employee 
Relationship § 140-142, 165.] 


double commission. A commission paid by both a 
seller and a buyer to the same person acting in 
different capacities. [Cases: Brokers 67. C.J.S. 
Brokers § 182.) 


commissionaire. See AGENT. 
commission broker. See BROKER. 


commission day. English law. The opening day of the 
assizes. @ On this day the commission that authorizes 
the judge to act is publicly read. — Also written 


commission del credere (del kred-ar-ay). The com- 
mission received by the seller's agent for guarantec- 
ing a buyer's debt. [Cases: Factors 29.] 


commissioned officer. See OFFICER (2). 


commissioner. 1. A person who directs a commission; 
a member of a commission. 2. The administrative 
head of an organization, such as a professional sport. 
3. See judicial officer (3) under OFFICER. 


bail commissioner. See BAIL COMMISSIONER. 


Commissioner for Patents. The chief operating offi- 
cer of the patents section of the U.S. Patent and 
Trademark Office. © The commissioner is appoint- 
ed by the Secretary of Commerce. 


Commissioner for Trademarks. The chief operating 
officer of ihe trademarks section of the U.S. Patent 
and Trademark Office. ® The commissioner is 
appointed by the Secretary of Commerce. 


commissioner in bankruptcy. English law. A commis- 
sioner who is appointed by the Lord Chancellor 
and empowered to proceed in corporate-bank- 
ruptcy cases. 


commissioner of bail. See BALL COMMISSIONER. 


commissioner of circuit court. A court-appointed 
officer who helps the circuit and district courts by 
performing judicial and ministerial functions. 


commissioner of deeds. An officer authorized by a 
state to take acknowledgments of deeds and other 
papers while residing in another state. @ The 
acknowledgments are recognized in the state that 
licensed the commissioner. Cf. notary pusiic. 
(Cases: Acknowledgment €°14: CJ.S. Acknowledg- 
ments § 30.] ; 


commissioner of highways. A public officer respon- 
sible for overseeing the construction, alteration, 
and repair of highways. (Cases: Highways @93.] 


commissioner of partition. An equity-court-appoint- 
ed officer who is empowered to examine a request 
for partition and recommend an action to the 
court, or to make the partition and report the act 
to the court. 


Commissioner of Patents and Trademarks. See pi. 
RECTOR OF THE UNITED STATES PATENT AND TRADEMARK 
OFFICE. 


commission of delegates 


commissioner of woods and forests. Hist. An officer 
who, by an 1817 Act of Parliament, assumed the 
jurisdiction of the Chief Justice of the Forest. 


county commissioner. A county officer charged usu. 
with the management of the county's financial 
affairs, its police regulations, and its corporate 
business. — Also termed county supervisor. [Cases: 
Counties 638. C.J.S. Counties § 63.) 


court commissioner. An officer appointed by the 
court esp. to hear and report facts, or to conduct 
judicial sales. (Cases: Court Commissioners 1. 
CJ.S. Courts §§ 228-229.) : 


jury commissioner. An officer responsible for draw-_ 
ing and summoning the panels of ee: jurors 
in a given county. {Cases: Jury 959. C.J.S. Juries 
§ 281.) . 

public commissioner. See PROSECUTOR (1). 


town commissioner. A member of the board of 
administrative officers charged with managing the 
town’s business. (Cases: Towns €26. C.J.S. Towns 
§§ 82-93.] 


United States Commissioner. Hist. A judicial officer 
appointed by a U.S. district court to hear a variety 
of pretrial matters in criminal cases. © Commis- 
sioners’ duties have been transferred to U.S. Mag- 
istrate Judges. Cf. UNITED STATES MAGISTRATE JUDGE. 


commissioner’s court. See courRT. 


commission government. A type of municipal govern- 
ment in which the legislative power is in the hands 
of a few people. (Cases: Municipal Corporations 
48(1). C.J.S. Municipal Corporations § 81.) 


commission merchant. See FACTOR. 


commission of appraisement and sale. Maritime law. A 
court order requiring the sale of property in an in 
rem admiralty action. [Cases: Admiralty 99, C.J.S. 
Admiralty §§ 244-247.) 


commission of assize. Hist. A royal authorization em- 
powering a person to hold court and try cases 
arising while the justices,in. eyre held court else- 
where.Cfhevree. 8 a 


“[BJoth the presentment of crimes andthe conduct of trials 
by assize or jury — which rapidly. became 


feature of required the presence of twetve or 
more men from the vicinity where the matter In question 
ag gh The i of aoc Bel fom hicicial 
was frequent issue of comm perform 
functions in the country.... [A]ssize commissioners had 
Inal jurisdiction to hear from to end 


a case 
. But the assizes, though moulded ele routine, 
never became a distinct ‘court’ in the it sense. 
Jurisdiction Me pied e aed rested entirely on the commissions 
which tssued for Circuit: the judges could therefore be 
tnterchanged, and after 1340 it was quite normal 
Plea case to be tried at nisi 


for a Common be pipes by a King's 
Bench judge, and vice versa.” J.H. Baker, An introduction to 
English Lega! History 67 (3d ed. 19990). 

commission of charitable uses. Hist. An authorization 
issuing out of the Court of Chancery to a bishop or 
other person authorizing the appointee to investi- 
gate allegations of fraud or other disputed matters 
concerning charitable land grants. 


commission of delegates. Hist. A commission appoint- 
ing a person (usu. a lord, bishop, or idee) to sit 
with several other appointees to hear an appeal of 


Commission of Fine Arts 


an ecclesiastical judgment in the Court of Chancery. 
@ This commission was abvlished in 1832, and its 
functions transferred to the Judicial Committee of 
the Privy Council. 


Commission of Fine Arts. An independent federal 
commission that advises the President, Congress, 
and governmental agencies on the design of public 
buildings, memorials, and parks in the nation's capi- 
tal so as to complement historic structures and dis- 
tricts. @ The commission was created in 1910. 


Commission of Gaol Delivery. Hist. A royal appoint- 
ment authorizing a judge to go on the assize circuit 
and hear all criminal cases of those held in county 
jails. See jain Denivery. Cf. COMMISSION OF OYER AND 
TERMINER. 


commission of lieutenancy. Hist. A commission issued 
to send officers into every county to establish mili- 
tary order over the inhabitart:. @ This commission 
superseded the former commission of array, which 
provided the same powers. The commissions became 
obsolete with the establishment of the militia system. 


commissicn of lunacy. See DE LUNATICO INQUIRENDO. 


Commission of Oyer and Terminer (oy-ar -an[d) tar- 
ma-nar). [Law Trench ayer et lerminer “to hear and 
determine”) Hist. A royal appointment authorizing a 
judge (often a serjeant-at-law) to go on the assize 
circuit and hear felony and treason cases. Cf. DE av- 
DIENDU ET TEKM°NANDO; COMMISSION OF GAOL DELIVERY; 
COURT OF OYER AND TERMINER. 

“(Ujnder the commission of Oyer and Terminer, as the 
judges are directed to inquire as well as to hear and 
determine the same, they can only proceed upon an Indict- 
ment found at the same assize, and before themselves; for 
they must first inquire by means of the grand fury or 
inquest, before they are empowered to hear and determine 
by the intervention of the petit fury." 1 Joseph Chitty, A 
Practical Treatise on the Criminal Law 142 (2d ed. 1826). 


commission of partition. An authorization appointing 
a person to sit with several other appointees for the 
purpose of dividing land held by tenants in common 
who desire a partition. [Cases: Partition 91. C_J.S. 
Partition §§ 129, 131.) 


commission of rebellion. Hist. An attaching process 
that empowered a layperson to arrest and bring a 
_ defendant to Chancery to enforce obedience to a 
writ of subpoena or decree. © The commission of 
rebellion was abolished in 1841. — Also termed writ 

of rebellion; commissio rebellionis; breve rebellionis. 
“Commission of rebellion (Commissio rebelifonis) is other- 
wise called a writte of rabellion, (breve rebeltionis) and it 
hath use, when a man after proclamation made by the 
Shyreeve upon an order of the channcerie, or court of 
Stare chamber, under penattie of his alleganca, to present 
himsetfe to the court by a certaine day, appeareth not. And 
this belie ancl that they way of command to Saag 

. e eee prehend, or cause 

apprehended, the asa bell and contemner of the 

kings . John i, The interpreter (1607). 
commission of review. Hist. In England, an authoriza- 
tion sometimes granted in an extraordinary case to 
review a judgment of the Court of Delegutes. ¢ The 
commission of review is no longer used because the 
Privy Council was substituted for the Court of Dele- 
gates as the appellate court in ecclesiastical cases in 

1832. See COURT OF DELEGATES. 
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commission of the peace. Hist. An appointment of a 
person to keep the peace (i.e., provide police protec- 
tion) on a Jocal level. @ Over time the recipients of 
these commissions began to acquire judicial respon- 
sibilities, and became known as justices of the peace. 


commission of unlivery (an-liv-ar-ee). Hist. A court 
order requiring the unloading of goods from a ship 
so that they may be appraised. 


Commission on Civil Rights. See UNITED STATES COM. 
MISSION ON CIVIL RIGHTS. 


commission plan. A form of municipal government 
whereby both legislative and executive power is vest- 
ed in a small group of elected officials. @ Today, 
commission plans are used in only a few cities. 
[Cases: Municipal Corporations 48(1). C.J.S. Mu- 
nicipal Corporations § al} 


commission to examine a witness. A judicial commis- 
sion directing that a witness beyond the court's 
territorial jurisdiction be deposed. © The commission 
usu. identifies the person to be deposed, when and 
where the deposition will be taken. and any other 
information that will help the commissioner to per- 
furm. — Also termed commission to take a deposition; 
commission to take testimony. Cf. LETTER OF REQUEST. 
(Cases: Pretrial Procedure €=96. C.}.S. Discovery 
§§ 14-15.) 


commission to take a deposition. See COMMISSION TO 
EXAMINE A WITNESS. 


commission to take testimony. See COMMISSION TO EX. 
AMINE A WITNESS. 

commissio rebellionis. See COMMISSION OF REBELLION. 

commissive waste. See WASTE (1). 

commissoria lex. See LEX COMMISSORIA. 


commit, vb. 1. To perpetrate (a crime). 2. To send (a 
pean) to prison or to a mental-health facility, esp. 
y court order. 3. Parliamentary law. REFER. 


commitment, n. 1. An agreement to do something in 
the future, esp. to assume a financial obligation <the 
shipper made a firm commitment to deliver the 
goods>. 2. The act of entrusting or giving in charge 
<commitment of money to the bank>. 3. The act of 
confining a person in a prison, mental hospital, or 
other institution <commitment of the felon to pris- 
on>. [Cases: Mental Health €=31-37; Sentencing 
and Punishment 462, 463. C.J.S. Insane Persons 
§§ 45-47, 49-54, 57, 60-64, 66, 70.] 4. The order 
directing an officer to take a person to a penal or 
mental institution; MrtTimus (1) <the judge signed 
the commitment after ruling that it was in the best 
interest of the troubled teen>. 


civil commitment. See C1viL. COMMITMENT (1). 


diagnostic commitment. Pretrial or presentencing 
confinement of an individual, usu. to determine 
the individual's competency to stand trial or to 
determine the appropriate sentence to be ren- 
dered. 


discretionary commitment. A commitment that a 
judge may or may not grant, depending on wheth- 
er the government has proved — usu. by clear and 
convincing evidence — that the commitment is 
necessary for the well-being of the defendant or 
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society (as when the defendant is insane and dan- 
gerous). @ Most states allow discretionary commit- 
ment. 


mandatory commitment. An automatically required 
commitment for a defendant found not guilty by 
reason of insanity. © This type of commitment is 
required under federal law, but in only a minority 
of states. 


new court commitment. The confinement in prison 
of a person who is being admitted on a new 
conviction — that is, someone who is not being 
returned to prison for 3 parole violation. 


voluntary commitment. A commitment of a person 
who is ill, incompetent, drug-addicted, or the like, 


upon the request or with the consent of the person: 


being committed. 


commitment document. An order remanding a defen- 


dant to prison in order to carry out a judgment and 
sentence. 


commitment fee. An amount paid to a lender by a 


potential borrower for the lender's promise to lend 
money at a stipulated rate and within a specified 
time. © Commitment fees are common in real-estate 
transactions. See LOAN COMMITMENT. 


committee 


who are present. @ A deliberative assembly may 
resolve itself into a committee of the whole so that 
it can take advantage of the greater procedural 
flexibility that a committee enjoys, usu. presided 
over by some chair other than the assembly's regu- 
lar chair. Cf. i-commitiee of the whole. (Cases: 
States 32. C.J.S. States §§ 48-50.) 


committee on conference. See conference committee. 


- committee with full power. See committee with power. 


committee with power. A committee to which the 
referring body has delegated the necessary author- 
ity for acting on the business referred, usu. with- 
out need for a prior report to the referring 
body. — Also termed committee with full power. 
conference committee. A joint meeting of two legis- 
lative committees, one from each house of a bicam- 
eral legislature, usu. charged with adjusting ditfer- 
ences in a bill passed by both houses in different 
versions. — Also termed commillee on conference. See 
CONFERENCE (2). [Cases: States €°34. C.J.S. States 
§§ 55-58.) 

“A committee on conference from each of the two houses 

meeting together fs not a folnt committee but a joint meet- 


ing of two committees. quorum of a committee on 
conference fs a majority of the members of each committee. 


in voting in a conference committee, the committee of eacn 
house votes . The committee on conference from 
each house submits its report to the house from which it 
was bo. rtpte The report, upon being received, may be 
treat C] 


commitment letter. 1. A lender's written offer to grant 
a mortgage loan. @ The letter generally outlines the 
loan amount, the interest rate, and other terms. — 


Also termed (etter of commitment. (Cases: Mortgages other reports, except that the report of a confer- 

A ence commiticee given a higher precedence. 

© 211. C.J.S. Morigages §§ 274-276.) 2. LETTER OF IN. Unde: ho COMMIROR, Inchidiog musperoion ol the rules, may 

TENT. the house alter or amend the report of the committee, but 

commitment warrant. See warrant of commilment under ee eee eterna cee ie eee agilture, fr 

WARRANT (1). son's Manual of Legislative Procedure § 770, at 558-59 
committee (ka-mit-ee). 1. (ke-mit-ee). A subordinate (2000). . 

group to which a deliberative assembly or other congressional committee. A committee of the House 


of Representatives, a committee of the Senate, or a 


organization refers business for consideration, inves- ; 1 i 
joint committee. (Cases: United States 23. C_J.S. 


tigation, oversight, or action <the bill was sent to 


ee 


legislative committee>. 


tons, and countisss 
conducted their work committees of their mem- 
189 (1976 Deschier, 3 Rutes of Order § 103, at 


ad hoc committee: See special committee. 
arrangements committee. A committee charged with 
organizing the physical space in which a delibera- 
tive assembly meets. 

audit committee. A committee appointed by the 
board of an organization, esp. a corporation, to 
oversee the financial reporting process, select an 
independent auditor, and receive the audit. © Ide- 
ally, a committee member is financially literate and 
wholly independent, having no financial interest 
(direct or indirect) in the company, no executive 
position, and no familial relationship with any 
member of the company’s management or a major 
shareholder. : 


committee of one. A committee with only one mem- 
ber. 


committee of the whole. A s 
comprises all the deliberative assembly's members 


pecial committee that 


United States § 39.) 


: credentials committee. A committee charged with 


preparing a roster of delegates entitled to be seat- 
ed, examining contested. claims to such entitle- 
ment, and preparing:gnd issuing credentials to the 
delegates who appear so entitled. See CREDENTIAL. 


executive committee. The commiuee of princip“! 

officers and directors who directly manage an or- 
nization’s affairs between board meetings. 

fCases: Corporations €299.] © 

joint committee. A legislative committee composed 

of members of both houses of a legislature. 


legislative committee. A group of legislators ap- 
pointed to help a legislature conduct its business, 
esp. by providing careful consideration of prapas- 
als for new legislation within a particular field so 
that the entire body can handle tts work efficiently 
without wasting time and effurt on unmeritorious 
submissions. [Cases: States €°34. C.J.S. States 
§§ 55-58.) 


membership committee. A committee charged with 
recruiting and keeping members and getung them 
involved. 

ing committee. A committee charged with 
identifying (and perhaps recruiting) and recom- 


committee amendment 


pana A a suitable candidate or candidates for 
election by a deliberative assembly. — Also termed 


Screening committee. 
ordinary committee. A committee other than a 
committee of the whole. 


parent committee. A committee that refers business 
to a subcommittee. @ The parent committee is so 
called only when considered in relation to the 
subcommittee. See subcommittee. 


permanent committee. See standing commiltee. 


platform committee. A committee charged with de- 
veloping a comprehensive statement of an organi- 
zation’s, usu. a political party's, public policies and 
principles. 

program committee. The committee that plans a 
convention's program, usu. including both its for- 
mal business and its educational and social events. 


quasi committee of the whole. A committee of the 
whole over which the deliberative assembly's regu- 
lar chair presides. 


reference committee. See resolutions committee. 


resolutions committee. A committee charged with 
screening the original main motions offered for a 
convention's consideration. — Also termed refer- 
ence commillee, screening c..mmittee. 


rules committee. A committee charged with draft- 
ing rules and an. agenda for the orderly conduct of 
a deliberative assembly's business, particularly that 
of a legislative body or a convention. 


search committce. A committee charged with find- 
ing a suitable choice from several options, such as 
candidates for employment or places for a meet- 
ing. 

screening committee. 1. See nominating committee. 2. 
See resolutions committee. 


select committee. See special committee. 


special committee. A committee established for a 
particular purpose or a limited time. @ A legisla- 
ture will ordinarily establish a special committee 
for a nonlegislative purpose, such as writing me- 
morials, procuring chaplains, determining the 
queisscens of members, and settling election 

isputes. — Also termed ad hoc commutice; select 
committee; rary committee. (Cases: States €34. 
C.J.S. States §§ 55-58.) 


standing committee. A cormmittee that is established 
for ongoing business, that continues to exist from 
session to session, and that is -usu. charged with 
considering business of a certain recurring kind. © 
A legislature will ordinarily establish a standing 
committee concerned with a specific field of legis- 
lation. A legislative standing committee usu. con- 
siders basic questions of legislative policy, holds 
hearings on legislation, eliminates unwanted bills, 
and prepares favored measures for passage. — 
Also termed permanent committee. [Cases: United 
States 23. C.J.S. United States § 39.) 


subcommittee. A group within a committee to 
which the committee may refer business, standing 
in the same relation to its parent committee as the 


290 


committee stands to the deliberative assembly. See 
parent committee. 

tellers committee. A committee that helps the chair 
administer an election or other vote by hancling 
out and picking up ballots if necessary, counting 
the votes or canvassing the ballots, and reporting 
the result to the chair for announcement. See can. 
VASS (2). 


temporary committee. See special committee. 


2. (kam-i-tee) A person who is civilly committed, 
usu. to a psychiatric hospital <the board deter- 
mined that the committee was dangerous and 
should not be released>. (Cases: Mental Health 
36. C_J.S. Insane Persons §§ 49-52.] 8. (kam-i-tee) 
The guardian for the person so committed <the 
patient's lawyer objected to the appointment of the 
committee>. [Cases: Mental Health €°116. C.J.S. 
Insane Persons §§ 123-125, 129.] 

committee amendment. See AMENDMENT (3). 

committee jurisdiction. See CHARGE (8). 

committee report. Sec REPORT (1). 

committee substitute. See clean bill under #111. (3). 

committing magistrate. See MAGISTRATE. 

committitur (ka-mit-a-tar). (Latin “he is commited") 
Archaic. An order or minute stating that the person 
named in it is to be committed to the custody of the 
sherift. 

committitur piece. Hist. An instrument used to civilly 
charge a debtor already in prison, esp. by the 
plaintiff who had brought about the debtor's im- 
prisonment. @ The committitur piece was rendered 
obsolete by the 1869 Debtors Act, which abolished 
imprisonment for debt. 

commixtio (ka-mixs-tee-vh), n. (Latin “mixture™] Ro- 
man law. A mixiure of separable (i.e., dry or sulid) 
items belonging to different owners, the resulting 
mixture being held in common or divided in pro- 
portion to the shares contributed. See CONFUSION OF 
Goons. Cf. CONFUStO (1). 


commodatary (ka-mohd-a-tair-ee). [fr. Latin commnoda- 
tarius] Roman & civil law. A bailee in a commodatum; 
borrower. 


commedate (kom-e-dayis, n. See COMMODATUM. 


commodati actio (kom-o-day-ti ak-shee-oh). See actio 
commodati under ACTIO. 


commodator (kom-e-day-ter), n. Roman & civil law. A 
lender or bailor. 


commodatum (kom-a-day-tem), n. [Latin commedare “10 
lend")] Roman & civil law. The gratuitous lending of 
goods to be used by the borrower and then returned 
undamaged to the lender. © This arrangement is for 
the sole benefit of the borrower. It is one of three 
types of contracts for permissive use, the other two 
being lecatio conductio and mutuum. — Also termed 
accommodatum; commedate. P|. commodata. 


“Commodatum was loan for use, the borrower being re- 
quired to return the Identical res. This - 


fire or accident beyond his control, ded that there was 
no fault. H, however, the reas was to a use foreign to the 


- — 


en oe 6 
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terms of the agreement, strict fiabifity might follow, e.g., if 
the res was wrocgtily ishen on & omer ena toe Seed 
attack by enemies or shipwreck.” G.W. Paton, Bailment in 
the Commen Law 49-50 (1952). 


commodity. 1. An article of trade or commerce. ® The 
term embraces only tangible goods, such as products 
or merchandise, as distinguished from services. 2. 
An economic good, esp. a raw material or an agricul- 
tural product. (Cases: Commodity Futures Trading 
Regulation €7.] 


commodity-backed bond. See aoxp (3). 


Commodity Credit Corporation. A federally chartered 
corporation responsible for extending credit in or- 
der to stabilize farm income and prices. @ Inco 
rated in Delaware in 1933 and operated in affiliation 
with the Reconstruction Finance Corporation, it was 
transferred to the U.S. Department of Agriculture in 
1939 and chartered in 1948 as a federal corporation. 
15 USCA § 714. -- Abbr. CCC. (Cases: Agriculture 
©3.5(1).] 


Commodity Futures Trading Commission. A five- 
member federal commission that regulates trading 
in futures and options contracts and monitors the 
activities of commodity-exchange members, broker- 
age houses, commission-registered salespeople, and 
others associated with the industry. @ The commis- 
sion began operating in April 1975. 7 USCA 
§ 2(a)(2). — Abbr. CFTC. [Cases: Commodity Fu- 
tures Trading Regulation 51-61. C.J.S. Securities 
Regulation §§ 469-478.) 


commodity loan. See Loan. 
commodity option. See option. 
commodity paper. See Parer. : 


common, n. 1. A legal right to use another person's 
property, such as an easement. See PROFIT A PRENDRE. 


common appendant (a-pen-dant). Hist. A tenant's 
right to graze animals on the landowner's land as a 
result of long-standing practice. See profit appen- 
dant under PROFIT (2). 

“The ... common appendant ts founded on prescription, 


and Is regularly annexed to arable land.... The tenant was 
limited to such beasts as were levant and couchant on his 


common xd dale (a-per-ta-nent). Hist. A land- 

owner's right to graze animals on another's land as 

a result of a written grant relating to the owner- 

ship or occupancy of land. See profit appurtenant 

under PROFIT (2). : 
“Commen appurtenant may be affixed to any kind of land 
.... It allowed the owner tu put in other beasts than such 
@s plough cr manure the land; and, not being founded on 
necessity, ke the other rights, ... was not favored In the 
law.” 3 James Kent, Commentaries on American Law *404 
(George Comstock ad., 11th ed. 1866). 


common in gross. Hist. A right to graze animals on 
another's land as a result of a written grant unre- 
lated to ownership or occupancy of land. — Also 
termed common at large. See profit in gross under 
PROFIT (2). 7 


common at large 


common in the soil. Hist. The right to dig and take 
away earth from another's land. — Also termed 
common of digging. 


common of estovers (e-stoh-varz). Hist. A tenant's 
right to take necessary supplies, esp. woad, from 
the lord's estate; the right to estovers. See ESTOVER 
(a) 


common of fishery. See common of piscary. 


common of pasture. Hist. A right to pasture one's 
cattle on another's land. @ The common of pasture 
may be appendant, appurtenant, or in gross. 


common of piscary (pis-ka-ree). Hist. A right to fish 
in waters on another's land. — Often shortened to 
piscary. — Also termed common of fishery. 

common of shack. Hist. The right of people occupy- 
ing land in a common field to release their catule 
to graze after harvest. 


common of turbary (tar-ba-ree). Hist. The right to 
dig turf (for use as fuel in a house) from another's 
land. 


common without stint. Hist. A right to graze an 
unlimited number of cattle. 


2. A tract of land set aside for the general public's 
use. [Cases: Cosnmon Lands @1. C.J.S. Common 
Lands §§ 1-5] 


commonable, adj. 1. (Of an animal) allowed to graze 
on common land. 2. (Of land) capable of being held 
in common. 


common adventure. See ADVENTURE. 
common agent. See AGENT (2). 


commonality test. The requirement that members of 
a group certified as a class in a class-action suit share 
at least one issue of law or fact whose resolution will 
affect all or a significant number of the putative class 
members. Cf. COMMON-CHARACTER — REQUIREMENT. 
(Cases: Parties 35.17, 35.61-35.89. C.J.S. Parties 
§§ 31, 34-35.] mies 


common ancestor. See’ANCESTOR. 

common and notorious thief. See comman thief under 
THIEF. 

common appendant. See COMMON. 

common appurtenant. See COMMON. 


common area. 1. Landlord-tenant law. The realty that 
all tenants may use though the landlord retains 
control and responsibility over it. (Cases: Landlord 
and Tenant €°123. C.J.S. Landlord and Tenant 
§§ 280-291.] 2. An area owned and used in com- 
mon by the residents of a condominium, subdivision, 
or planned-unit development. — Also termed com- 
mon elements. [Cases: Common Lands @1; Condo- 
minium 6. C.J.S. Common Lands §§ 1-5; Estates 
§§ 199, 218.] 


common assault. 1. ASSAULT (1). 2. ASSAULT (2). 


common assumpsit. See general assumpsit under as. 
SUMPSIT. 


common assurance. See MUNIMENT OF TITLE. 
common at large. Sce common in gross under COMMON. 


common-authority rule 


common-authority rule. The principle that a person 
may consent to a police officer's search of another 
gdnpee property if both persons use, control, or 
ave access to the property. © Under this rule, the 
consenting person must have been legally able to 
permit the search in his or her own tight, and the 
defendant must have assumed the risk that a fellow 
occupant might sao a search. See U.S. v. Matlock, 
415 bis. 164, 171 n.7, 94 S.Ct. 988, 993 n.7 (1974). 
See THIRD-PARTY CONSENT. [Cases: Searches and Sei- 
zures 173.1. C.j.S. Searches and Seizures 
§§ 113-115.) 


common bail. See bail common under Balt 4). 
common bar. See BLANK BAR. 


Common Bench. Hist. The-former name ‘of the En- 
glish Court of Common Pleas. © The court was so 
called because it was the forum for the common 
people, that is, for cases between two or more sub- 
jects when the Crown had no interest. — Abbr. C.B. 


common-bond doctrine. The rule that prospective 
members of a credit union must share some connec- 
tion (such as common employment) other than a 
desire to create a credit union. (Cases: Building and 
Loan Associations 6. C.J.S. Building and Loan Asso- 
ciations, Savings and Loan Associations, and Credit Un- 
ions §§ 31-32, 45.] 


common business purpose. Related activity by two or 
more associated businesses. @ If one of the businesses 
comes within the jurisdiction of the Fair Lavor Stan- 
dards Act, then another business that shares a com- 
mon business purpose will also. 


common calling. 1. An ordinary occupation that a 
citizen has a right to pursue under the Privileges 
and Immunities Clause. [Cases: Constitutional Law 
©267(2). C.].S. Coustitutionai Law §§ 667, 670.) 2. A 
commercial enterprise that offers services to the 
general public, with a legal duty to serve anyone 
who requests the services. @© For example, an inn- 
keeper or a common carrier engages in a common 
calling. 

“tt was only Ina few cases Indeed that a person was 
under a legal obligation to enter Into a contract; virtually the 
only exampte of such an obligation In fact was the person 

a ‘common calling’ such as the and 
the common carrier who were (subject to n safe- 
guards) legally bound to contract with any member of the 
pubZc who required thelr services.” P.S. Atlyah, An Intro- 
Cuction to the Law of Contract 8 (3d ed. 1981}. 


common carrier. See. carrier. 
common cause. See common plea under PLEA (3). 


common-character requirement. The rule that for a 
pour of persons to qualify as a class in a class-action 
lawsuit, the appointment of the class must achieve 
economies of ume, effort, and «xpense, and must 
promote uniformity of decision fox persons similarly 
situated, in addition to sharing common questions of 
fact and Jaw. Cf. comMonaity Tesr. [Cases: Parties 
35.17. CJ.S. Parties §§ 31, 34.) 


common cost. See indirect cost under Cosr (1). 
common council. See CoUNCIL. 

common count. See COUNT. 

common day. See DAY. 
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common debtor. See DEBTOR. 


common-defeasance bond. See penal bond under soxp 
(2). 


common descriptive name. See GENERIC NAME. 


common design. 1. The intention by two or more 
people to join in committing an unlawful act. (Cases: 
Criminal Law €59(4). C.J.S. Criminal Law § 134.) 2. 
An intention to commit more than one crime. 3. The 
general design or layout of plots of land surround- 
ing a particular tract. — Also termed common scheme; 
common plan. See ZONING. 


common diligence. 1. See due diligence (1) under vitt- 
GENCE (2) 2. See ordinary diligence under DILIGENCE (2). 


common disaster. An event that causes two or more 
persons with related | aha gee interests (such as an 
insured and the beneficiary) to die at very nearly the 
same re, with no way of determining who died 
first. See UNIFORM SIMULTANEOUS DEATH ACT; COMMO. 
RIENTES. [Cases: Death @°5; Insurance @=3485. 
C.J.S. Death §§ 6, 15; Insurance § 1428.) 


common-disaster clause. A provision in a dispositive 
instrument, such as an insurance policy or a will, 
that seeks to cover the situation in which the trans- 
feror and transferee die in a common disaster. 
[Cases: Insurance C3485; Wills ©9543. C.J.S. Insur- 
ance § 1428; Wills § 1034.} 


common duty of care. A landowner's obligation to 
take reasonable care under the circumstances to see 
that a lawful visitor will be reasonably safe in using 
the premises for the purposes for which the visitor is 
permitted to be there. 


common easement. See EASEMENT. 
common elements. See COMMON AREA (2). 


common-employment doctrine. See FELLOW-SERVANT 
RULE. : 


common-enemy doctrine. Froperly. The rule that a 
landowner may repel surface waters as necessary (as 
during a flood), without having to consider the 
consequences to other landowners. @ The doctrine 
takes its name from: the idea that the floodwater is 
every landowner's common enemy. (Cases: Waters 
and Water Courses 1 16-119. C.J.S. Waters §§ 255, 
259-264, 277-279.) * id 


common enterprise. See JOINT ENTERPRISE. _ 


commoner. 1. BrE. An ordinary citizen; one not a 
peer. 2. Archaic. A member of the House of Com- 
mons. 3. Archaic. A common lawyer. 4. Archaic. A 
person having a right of common — that is, a right 
to pasture on a lord's land. 5. A person who shares a 
right in common. 


common error. ight. A mistake found both in a 
copyrighted work and in an allegedly infringing 
work, the mistake being persuasive evidence of un- 
authorized copying. (Cases: Copyrights and Intellec- 
tual Property €83(3.1).] 


common external tariff. See TARIFF (2). / 
common fine. See FINE (4). 
common fishery. See FISHERY (2). 


es 
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common-fund doctrine. The principle that a litigant 
who creates, discovers, increases, or preserves a fund 
to which others also have a claim is entitled to 
recover litigation costs and attorney's fees from that 
fund. — Also termed equitable-fund doctrine. [Cases: 
Attorney and Client 155. C.J.S. Attorney and Client 
§§ 332-335.) 


common gambler. 1, One who owns or is employed 
by a gambling establishment; a bookmaker. 2. A 
professional gambler. @ A person who gambles but 
not customarily, habitually, or frequently, and who 
does not rely on gambling for a living, is considered 
a casual gambler, not a common gambler. 


common heritage of mankind. Int'l law. The parts of 
the earth and cosmos that can be said to belong to 
all humanity, without regard for geographic loca- 
tion, and that should be protected and administered 
for its benefit. ¢@ The term embraces the ocean floor 
and its subsoil, and outer space. — Also termed 
common hevitage of humankind. 


common highway. See HicHway. 


common informer. A person who sues to recover a 
penalty in a penal action. @ In some jurisdictions, 
such an action may be instituted either by the attor- 
ney general on behalf of the state or by a common 
informer. See INFORMER; penal action under ACTION (4). 


common in gross. See COMMON. 
common intendment. See INTENDMENT. 


common-interest doctrine. See joint-defense privilege 
under FRIVILEGE (3). 


common in the soll. See comMON. 
common jury. See petit jury under jury. 


common knowledge. A fact that is so widely known 
that a court may accept it as true without proof. See 
jepiciac notice. (Cases: Evidence 5. C.}.S. Evidence 
§ 45.] 


common-knowledge exception. The principle that lay 
testimony concerning routine or simple medical pro- 
cedures is admissible to establish negligence in a 
medical-malpractice action. @ This is a narrow ex- 
ception in some jurisdictions to the rule that a 
medical-malpractice plaintiff must present expert 
testimony to establish negligence. Cases: Health 
©821(4).] ; 


common low, n. (fr. Law French commen ley “common 
law") 1. The body of law derived from judicial 
decisions, rather than from statutes or constitutions; 
CaseLAW <federal common law>. Cf. staTuTorY Law. 
[Cases: Common Law 1. C.J.S. Common Law 
§§ 1-4, 21.) 


Pda LL hd common taw] is made quite differen 
from the Continental code. The code p jes jecomens; 
the common taw follows them. The code articu In 
chapters, sections, and the rules in accordance 
with which ponents are The common law on the 
inarticulate until It ls expressed In a judgment. 
Where the code govems, It Is the judge's duty to ascertain 


the law from the the code uses. Where the 
peatitadecraeebh: pa ldnaae judge, tn what Is now the forgot- 
ten past, deci nef leone hey sheen el pel 
custom followed his decision. They did not 
do so by consti the words of his Judgment. 

ed for the reason which had made him decide the case 
the way he did, decidand! as it came to be called. 


common law 


Thus i was the principte of the case, not the words, which 
went Into the common taw. So histo the common law 
ls much fess fettering than a code.” Deviin, The 
Judge 177 (1979). 
federal common law. The body of decisional law 
derived from federal courts when adjudicating 
federal questions and other matters of federal 
concern, such as disputes between the states and 
foreign relations, but excluding all cases governed 
by state law. @ An example is the nonstatutory law 
applying to interstate streams of commerce. 
(Cases: Federal Courts €374.} 
“Notwithstanding Erie, ihe federal common law still lives in 
a number of areas. In some, such as admiratty, ... the 
power to create commen taw has .been Inferred from a 
or statutory grant of jurisdiction, where a 
f la to accom- 
mel the of the grant. {n other cases, on more or 
evidence, Court has inferred 
Ps roel remedies on of injured parties from 
found an impiict Cong/Gesional delegation of autiorty to 
an 
make common taw, KS in actions on 
agreements affecting commerce under the Taft ey Act, 
§ 301." David P. Currie, Federal Jurisdiction in a Nutshell 
228 (3d ed. 1890). 
pace! federal common law. Hist. In the period 
fore Erie v. Tompkins (304 U.S. 64, 58 S.Ct. 817 
(1938)), the judge-made law developed by federal 
courts in deciding disputes in diversity-of-citizen- 
ship cases. @ Since Ene, a federal court has been 
bound to apply the substantive law of the state in 
which it sits. So even though there is a “federal 
common law,” there is no longer a general federal 
common law applicable to all disputes heard in 
federal court. 


2. The body of law based on the English legal 
system, as distinct from a civil-law system; the gen- 
eral Anglo-American system of | concepts, to- 
gewier with the techniques of Pp ying them, that 
form the basis of the law in jurisdictions where the 
system applies <all states except Louisiana have the 
common law as their legal system>. Cf civit Law «op. 


American common law. 1. The body of English law 
that was adopted as the law of the American 
colonies and enpromcnles with local enactments 
and judgments. 2. The boay of judge-made law 
that developed during and after:the United States’ 
colonial period, esp. since independence. — Also 
termed Anglo-American common low. 


is composed 

partly of the common law of England and on en 

our , they 

tock with them such of the as were 

convenient for the situation In were about to 

themselves. It required time and to ascer- 

how much of the English law woutd suitable to this 
y degrees, as arcu demanded, 


country. imstances . we 
adopted the English usages, or substituted others better 
suited to our wants, until at length, before the time of the 
Revolution, we had formed a system of our own, founded in 
general on the English Constitution, but not without consid- 
erable variations.” Guardians of the Poor v. Greena, § Binn. 
§54, 557 (Pa. 1813). 


3. General law common to the country as a whole, 
as opposed to special law that has only local applica- 
tion <the issue is whether the common law trumps 
our jurisdiction’s local rules>. —- Also termed jus 
commune. 


“In its histosical origin the term common law (us commune) 
was identical in meaning with the term general law .... The 


common-law action 


fanaa — aa opposed § us speciale. By a process el 
e@ — as . By a 
historical development, however, the comenon law has now 
become, not the entire general law, but the residue of 
that law after deducting equity and statute law. It is no 
longer possible, therefore, to use the common 
law and genera! law as cus.” John Salmond, 
Jurisprudence 97 (Glanville L. ed., 10th ed. 1947). 
“(I]t is necessary to dispose briefly of a problem of nomen- 
dae European equivalents ory the n ‘common 
law' have been used, especially in Germany, to describe an 
emergent system of national law, based on the Roman 
model, that came into existence before national parliaments 
undertook to enact laws for the nation as a whole. [n this 
use, ‘the common law’ (gemeines Rechf) was used to 
distinguish the commonly shared tradition of Roman law 
from tocal statutes and customs.” Lon L. Fuller, Anatomy of 
the Law 133 (1968). 
4. The body of law deriying from law courts as 
opposed to those sitting in equity <a mortgage 
founded in common law>. @ The common law of 
England was one of the three main historical 
sources of English law. The other two were legisla- 
tion and equity. The common law evolved from 
custom and was the body of law created by and 
administered by the king’s courts. ey develuped 
to overcome the occasional rigidity and unfairness 
of the common law. Originally the king himself 
baie or denied petitions in equity; later the task 
ell to the chancellor, and later still to the Court of 
Chancery. : 


common-law action. See ACTION (4). 
common-law assignment. See ASSIGNMENT (2). 
common-law bond. See BOND (2). 
common-law cheat. See CHEATING. 


common-law contempt. See criminal contempt under 
CONTEMPT. 


common-law copyright. See COPYRIGHT. 


common-law corporation. See corporation by prescription 
under CORPORATION. 


common-law crime. See CRIME. 

common-law dedication. See DEDICATION. 
common-law extortion. See EXTORTION (D. 
common-law fraud. See promissory fraud under FRAUD. 
common-law husband. See HUSBAND. 

common-law jurisdiction. See JURISDICTION. 


common-law lawyer. A lawyer who is versed in or 
practices under a common-law system. — Also 
termed common lauyer. 


common-law lien. See Lien. 


common-law malice. See actual malice (2) under MAL- 
IGE. 


common-law marriage. See MARRIAGE (1). 

common-law mortgage. See deed of trust under DEED. 
common-law pleading. See PLEADING (2). 
common-law-property state. See COMMON-LAW STATE (2). 


common-law rule. 1. A judge-made rule as opposed to 
a statutory one. [Cases: Common Law 1. C.J.S. 
Common Law §§ 1-4, 21.] 2. A legal as opposed to an 
equitable rule. 3. A general rule as opposed to one 
deriving from special law (such as a local custom or a 


.common-nucleus-of-o 
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rule of foreign law that, based on choice-of-law prin- 
ciples, is applied in place of domestic law). 4. An old 
rule of English law. 

common-law seal. See sEAL (1). 


common-law specialty. 1. See contract under seat under 
CONTRACT. 2. SPECIALTY (1). 


common-law state. 1. See NONCODE STATE. 2. Any state 
that has not adapted a community-property regime. 
® The chief difference today between a community- 
property state and a common-law state is that in a 
common-law state, a spouse's interest in property 
held by the other spouse does not vest until (1) a 
divorce action has been filed, or (2) the other spouse 
has died. Cf. COMMUNITY-PROPERTY STATE. 

common-law trust. See business trust under TRUST. 

common-law wife. See wiFE. 

common lawyer. See COMMON-LAW LAWYER. 

common market. See MARKET. 

Common Market. The European Economic Commu- 
nity. © Common Market is a colloquial term — not a 
formal designation. See EUROPEAN UNION. 

common mistake. See mutual mistake (2) under Mis- 
TAKE. 

commen money bond. See BOND (2). 

perative-fact test. The doctrine 

that a federal court will have pendent jurisdiction 

over state-law claims that arise from the same facts as 
the federal claims providing a basis for subject- 
matter jurisdiction. (Cases: Federal Courts €14.] 


“The modem doctrine of pendant jurisdiction, as an- 
nounced by the Supreme Court in United Mine Workers v. 
Gibbs (1 , §s much broader.... Pendent jurisdiction, the 
Court sald, existed whenever ‘the state federal claims 
... Gerive from a common nucleus of operative fact,” and 
when considerations of judicial economy dictate having a 
singte tral.” David P. Curie, Federal Jurisdiction in a Nut- 
shell 106 (3d ed. 19990). 
common nuisance. See public nuisance under NUISANCE. 


common occupant. See general occupant under occu- 
PANT. 


common of digging. ‘See common in the soil under com- 
MON. 


common of estovers. See COMMON. 


common of fishery. See common of piscary under com- 
MON. 


common of pasture. See COMMON. 
common of piscary. See COMMON. 
common of shack. See common. 

common of turbary. See COMMON. 


common order. See conditional judgment under juvc- 
MENT. 


common parliamentary law. See PARLIAMENTARY LAW. 
common plan. See COMMON DESIGN. 

common plea. See Pea (8). 

Common Pleas, Court of. See COURT OF COMMON PLFAS. 
common property. See PROPERTY. 
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common recovery. Hist. An elaborate proceeding, full 
of legal fictions, by which a tenant in tail disentailed 
a fee-tail estate. @ The action facilitated land transfer 


of land of equal value. result of this 
seater wee No eve 2 wet eee en 


fancy feudal 

fee simple and to teave A with his C. The 
judgment C was viewed as an ade- 
q ; 


Thomas P. Bergin & Paul G. Haskell, Preface to Estates in 
Land and Future Interests 31-32 (2d ed. 1984). 
common-return days. See dies communes in banco under 
DIES. 


common rule ex Hist. A court-docket entry 
reflecting that the case would be decided by a major- 
ity vote and would proceed even if a notified party 
did not appear. See Billington v. Sprague, 22 Me. 34 
(1842). 


common scheme. See COMMON DESIGN. 
common school. See public school undex scHoot.. 
common scold. See scaLp. 


common serjeant. A judicial officer, appointed by the 
city of Lundon, who helps the recorder in criminal 
trials. : 

common-situs picketing. See rICKETING. 

common-source doctrine. The principle that a defen- 
dant in a trespass-to-try-title action who claims un- 
der a source common to both the defendant and the 
plainuff may not demonstrate title in a third source 
that is paramount to the common source because 
doing so amounts to an attack on the source under 
which the defendant claims title. (Cases: Trespass to 
Try Title 11. C.J.S. Trespass to Try Title § 17.) 


common stock. See STOCK. 


common-stock equivalent. A security that is exchange- 
able for common stock, and thus is considered to 
the same as common stock. © Common-stock equiva- 
lents include certain types of convertible securities, 
stock options, and warrants. 


common-stock fund. See MUTUAL FUND. 


common-stock ratio. The relationship of outstanding 
common stock to the corporation's total capitaliza- 


commune placiturn 


tion. © The common-stock ratio measures the rela- 
tive claims of stockholders to earnings (earnings per 
share and payout ratio), cash flow (cash flow per 
share), and equity (book value per share). Cf. payout 
RATIO. 


common substitution. See SUBSTITUTION (4). 
common suit, See common plea under PLEA (3). 


common tenancy. See lenancy in common under TENAN. 
cy. 


common thief. See THIEF. 
common traverse. See TRAVERSE. 
common trust fund. See Trust FUND. 


common venture. See common adventure under ADVEN- 
TURE. - ; . 


common wall. See party wall under WALL 


commonweal (kom-on-weel). The general welfare; the 
common good. 


commonwealth. 1. A nation, state, or other political 


unit <the Commonwealth of Pennsylvania>. (Cases: 
States €71. C.J.S. States §§ 2, 16.) 2. A political unit 
that has local autonomy but is voluntarily united 
with the United States <Puerto Rico and the North- 
ern Mariana Islands are commonwealths>. Cf. ve- 
PENDENCY (1); INSULAR AREA; TERRITORY (2). 3. A loose 
association of countries that recognize one sovereign 
<the Briush Commonwealth>. @ In this context, in 
Great Britain, the term British has been dropped 
from British Commonwealth; BrE speakers refer simply 
to the Commonwealth. — Abbr. Commw.; comm. 4. 
The central (federal) power in Ausu alia. — Abbr. (ir 
sense 4) Cwth. . 


commonwealth attorney. A prosecutor in some juris- 
dictions, such as Virginia. 


commonwealth court. See court. 
common without stint. See common. 


ee 1. Temporary residen- 

cy. 2. English lay. Permanent residency in a certain 
place. ae = 

commorant (kom-a-rent). 1. A nerson who dwells in a 
place temporarily. 2. English law. A person who 
resides permanently in a certain place. 


commorientes (ka-mor-ee-en-teez). [fr. Latin commorior 
“to die together”) 1. (p/.) Persons who die at the 
same time, often of the same cause, such as spouses 
who die in an accident. [Cases: Death 5. C.J.S. 
Death §§ 6, 15.) 2. Civil law. The rule establishing 
presumptions of survivorship for purposes of succes- 
sion regarding such persons. See simullaneous death 
under DEATH; UNIFORM SIMULTANEQUS DEATH ACT. 


commotion. See CIvIL COMMOTION. 


commune (kom-yoon), n. A community of people who 
share property and responsibilities. 

commune forum (ke-myoo-nce for-am). (Latin “com- 
mon place of justice" Hist. The seat of the principal 
English courts, esp. those that do not go on circuit. 


commune placitur (ke-myoo-nee plas-a-tam). [Latin 
“common plea") Hist. A common plea between per- 


commune vinculum 


sons, as opposed to a plea of the Crown (i.e., a 
criminal action). Pl. communia placita. 


commune vinculum (ka-myoo-nee ving-kyo-lam). (Latin 
“common bond") Hist. A relationship or tie between 
persons; esp., the. bond between lord and tenant, or 
the relationship between blood relatives. 


communia (ka-myoo-nee-a). [Latin] Hist. Things 
owned in common, such as running water, the air, 
and the sea. 


communia placita non tenenda in scaccario (ke-myoo- 
nee-a plas-a-ta non te-nen-da in ske-kair-ee-oh). 
[Law Latin “common pleas are not held in the 
Exchequer”] Hist. A writ directed to the Treasurer 
and Barons of the Exchequer, forbidding them from 
holding pleas between common persons, i.e., pleas 


in which the Crown was not a party. 
comsmunia (ke-myoo-nee-o pree-sep-ta). [Lat- 
in) Hist. Common precepts; common rules. 


communibus annis (ke-myoo-ni-bas an-is). [Latin] Hist. 
On the. average of years; on the annual average. 
frie arising from com rents ls, communibus annis, 

most double to the rents reserved [n money.” 2 William 
wae ee land 322 


communication. 1. The expression or exchange of 
information by speech, writing, gestures, or conduct; 
the process of bringing an idea to another's percep- 
tion. 2. The information so expressed or exchanged. 


i a, at communication. A defama- 
tory statement made in good faith by a person 
with an interest in a subject to someone who also 
has an interest in the subject, as an employer 
giving a negative but accurate job review of a 
lormer employee to a potential future employer. @ 
The privilege may be lost upon a showing of 
malice or bad faith. [Cases: Libel and Slander 
40. C.J.S. Libel and Slander; Injurious Falsehood 
§§ 57, 59, 64-65.) 
confidential communication. A communication 
made within a certain protected relationship and 
legally protected from compelled disclosure in a 
legal proceeding. © Among confidential communi- 
cations are those between husband and wife, at- 
torney and client, and priest and penitent. See 
PRIVILEGE (3). (Cases: Witnesses 7184-223. C.J.S. 
Witnesses §§ 297-889.) 


ex parte communication. A communication between 

counsel and the court when opposing counsel is 

not present. ® Such communications are ordinarily 
rohibited. [Cases: Trial @°18. C.J.S. Trial 
§ 91-92.) 


privileged communication. A communication that is 
 Abereiae by law from compelled disclosure in a 
egal proceeding, or that cannot be used against 
the person who made it. @© Examples include an 
informant’s communication to a government agen- 
cy and statements made in a legislative session by a 
legislator. See privitece (3). (Cases: Witnesses 
84-223. C.J.S. Witnesses §§8 297-389.) 


communication right. Copyright. The power of a copy- 
right owner to authorize or prohibit the transmission 
of a work to the public by way of interactive on- 
demand systems such as the Internet. @ This right is 
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included in the WIPO Copyright Treaty and the 
European Commission's Directive on the Informa- 
tion Society. 

communicative evidence. See testimonial evidence un- 
der EVIDENCE. 

communi consensu (ka-myao-ni kan-sen-s[y}oo). [Latin] 
By common consent. 


communi dividundo. See aclio de communi dividundo 
under acto. 


communings (ka-myoo-nings), n. Scots law. Contract 
negotiations. 

communio bonorum (ka-myoo-nee-oh be-nor-am). {Lat- 
in “community of goods") Civil law. Commonly 
owned goods, esp. those held in common by a 
husband and wife. Pl. communiones bonorum. 

communis error (ke-myoo-nis e-ror). [Latin] Scots lau’. 
A common error; esp., a long-standix.s error in 
practice that the court would uphold even though 
the practice has no legal basis. — Also termed com- 
munas error facet jus. 


communism. 1. A political doctrine, based on Marx- 


ism, advocating the abolition of capitalism by . 


ground-roots revolution; specif., a social and political 
doctrine advocating the abolition of private owner- 
ship in favor of common ownership of the means ot 
production and the produced, each person 
contributing as able and receiving as needed. CF. car. 
ITALISM. 2. Totalitarian government. 


communis opinion (ka-myoo-nis a-pin-ee-oh). (Latin 
“common opinion") Hist. A generally accepted belief 
about a point of law. @ If held unanimously by those 
learned in the law, this common belief had the force 
of law in classical Rome. 


oars mien evidence of what the Aoi is, — not 
where an merely speculative , 
floa in the minds of persons, but where it has been 


made and substratum of practice.” 1 Alex- 
ander M. Burrill, A Law-D: Glossa 
1867) (quoting Lord Ellentorough). 
communis opinio doctorum (ka-myoo-nis 2a-pin-ee-oh 
dok-tor-am). (Latin “learned common opinion”) 
Hist. Scholarly agreement on points of Roman law, 
collected by the glossators of Justinian's texts in the 
later Middle Ages. 
communis paries (ka-myoo-nis par-ee-eez). [Latin 
“common wall”) Civil law. See party wall-under watt. 
Pl. communes parietes. 
communis patria (ka-myoo-nis pay ace): {Law Latin] 
a The common country; a place deemed home to 
al. 
“Under the ofd diligence of apprising, directed against 
er 


heritable rights, the the diligence held 
his court in the head borough of the shire where the lands 
lay, but afterwards it became the practice to hold these 


ep 
courts in Edinburgh as communis to all Scotland. 
John Trayner, Trayner’s Latin aioe 0 (4th ad. 1894). 
communis scriptura (ka-myoo-nis skrip-t{y]oor-a or 
kam-myoo-nas skrip-tyuur-a). [Latin “common writ- 
ing”) Hist. See CH1ROGRAPH. 


communis stipes (ke-myoo-nis sti-peez). [Latin “com- 
mon trunk’) Hist. A common ancestor. 

communitization (ke-myoo-no-te-zay-shon), n. Oil & 
gas. The aggregating of small tracts sufficient for the 
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granting of a well permit under applicable well- 
spacing rules; poouinc. Cf. unrrization. [Cases: 
Mines and Minerals @92.78. C.J.S. Mines and Miner- 


als §§ 349, 357-359, 361, 384-386.] — communitize~ 


(ka-myoo-nea-uz), vb. 


community. 1. A neighborhood, vicinity, or locality. 2. 
A society or group of people with similar rights or 
interests. 3. Joint ownership, possession, or partic- 
ipation. 

community account. See ACCOUNT. 


community control. A criminal sentence whose terms 
include intensive and strict supervision of an offend- 
er in the community, as by restricting the offender's 
movements and activities and conducting electronic 
surveillance, and providing severe sanctions for vio- 
lations of any of the sentence’s terms. 


community correctional center. See JAIL. 
community debt. See pest. 


Community Development Financial Institution Fund. 
A fund in the U.S. Department of the Treasury 
created to expand available credit, investment capi- 
tal, and financial services in distressed urban and 
rural communities. — Abbr. CDFI Fund. 


community estate. In a community-property state, the 
total of the assets and debts making up a married 
couple's property owned in common. Cf. comMeNny 
PROPERTY. 

community grant. See GRANT. 

community lease. See Lease. 


Community mark. See Community trademark under 
TRADEMARK. . 


community-notification law. See MEGAN'S LAW. 
community obligation. See OBLIGATION. 


community of interest. 1. Participation in a joint 
venture characterized by shared liability and shared 
opportunity for profit. See joint venture. [Cases: 
Joint Adventures @1.2(7).] 2. A common grievance 
that must be shared by al! class members to maintain 
the class action. See ctass action. (Cases: Federal 
Civil Procedure 165; Parties 35.17. C.J.S. Par- 
lies §§ 31, 34.) 3. Labor law. A criterion used by the 
National Labor Relations Board in deciding whether 
a group of employees should be allowed to act as a 
bargaining unit. @ The Board considers whether the 
employees have similar duties, wages, hours, bene- 
fits, skills, training, supervision, and working condi- 
tions. See nARGAINING UNIT. 


community of profits. The right of partners to share 
in the partnership's profits. 


Community patent. See raTENr (3). 


Community Patent Convention. A 1975 treaty that, 
for patent purposes, treats the European Union as a 
single state and allows a patent applicant to obtain 

patent protection in all European Union nations 

through a single blanket filing and examination pro- 
cedure. @ If the application is approved, the Europe- 
an Patent Office issues a single Community patent. 

The treaty's full name is the Convention Er the 

European Patent for the Common Market. 


commutation of taxes 


community policing. A law-enforcement technique in 
which police officers are assi to a particular 
neighborhood or area to develop relationships with -- 
the residents for the purpose of enhancing the 
chances of detecting aad: thwarting criminal activity. 


community property. Assets owned in common by 
husband and wife as a result of its having been 
acquired during the marriage by means other than 
an inheritance or a gift to one spouse, each spouse 
generally holding a one-half interest in the property. 
@ Only nine states have community-property sys- 
tems: Arizona, California, Idaho, Louisiana, Nevada, 
New Mexico, Texas, Washington, and Wisconsin. 
See marital property under PROPERTY; TITLE DIVISION. 
Cf. COMMUNITY ESTATE; SEPARATE PROPERTY. [Cases: 
Husband and Wife €=246-276(9).] 


ce bir tge proper: Personal property that, 


aving been acquired in a non-community-proper- 
ty state, would have been community property if 
acquired in a community-property state. @ If a 
community-property state is the forum for a di- 
vorce or administration of a decedent's estate, state 
law may allow the court to treat quasi-community 
property as if it were community property when it 
determines the spouses’ interests. 


community-property state. A state in which spouses 
hold property that is acquired during marriage (oth- 
er than property acquired by inheritance or individ- 
ual gift) as community property. See comMunrry 
property. Cf. COMMON-LAW STATE (2). (Cases: Husband 
and Wife €246-276(9).) 


community service. Socially valuable work performed 
without pay. © Community service is often required 
as part of a criminal sentence, esp. one that does not 
include incarceration. 


Community trademark. See TRADEMARK. 


Community Trademark Treaty. A 1996 agreement 
allowing a trademark registrant to file a single appli- 
cation with the European Trademark Office for 
trademark protection in all European Union nations 
instead of in a ec application in each coun- 
try. @ The trademark registrant does not have to be 
a citizen of a member nation to file an application. 


community trust. An agency organized to administer 
funds placed in trust for public-health, educational, 
and other charitable purposes in perpetuity. 


commutation (kom-ye-tay-shen), n. 1. An exchange or 
replacement. 2. Criminal law. The exccutive's substi- 
tution in a particular case of a less severe punish- 
ment for a more severe one that has already been 
judicially imposed on the defendant. Cf. parnon; RE- 
rrieve. (Cases: Pardon and Parole €=28. C.J.S. Par- 
don and Parole §§ 4, 34~41.] 8. Commercial & civil Law. 
The substitution of one form of payment for the 
other. — commute, vb. — commutative, adj. 


commutation of payments. Workers’ compensation. A 
substitution of lump-sum compensation for pericdic 
payments. © The lump sum is equal to the present 

ue of the future periodic payments. 


commutation of taxes. A tax exemption resulting 
from a taxpayer's paying either a lump sum or a 
specific sum in lieu of an ad valorem tax. (Cases: 
Taxation €=200. C.J.S. Taxation § 273.] 


Commutation of Tithes Act 


Commutation of Tithes Act. Hist. An act of Parliament 
that permitted tithes to be levied and collected in the 
Ha of cash rents rather than labor and goods in 
kind. 


commutation tax. See TAX. 
commutative contract. See CONTRACT. 
commutative justice. See jusTIcE (D. 
commuted value. See VALvE (2). 
Commw. abbr. COMMONWEALTH. 


compact (kom-pakt), n. An agreement or covenant 
between two or more parties, esp. between govern- 
ments or states. 


family compact. An agreement to further common 
interests made between related pene or within a 
group that behaves as a family. @ Historically, 
some international treaties among nations ruled by 
monarchs have been called family compacts be- 
cause of intermarriage among the royal houses. 


interstate compact. A voluntary agreement between 
states enacted into law in the participating states 
upon federal congressional approval. Cf. ixter- 
STATE AGREEMENT. [Cases: States 6. C.J.S. States 
38 31-32, 143.) 


Compact Clause. U.S. Const. art. I, § 10, cl. 3, which 
forbids a state from entering into a contract with 
another state or a fureign country without Sigg 
sonal approval. [Cases: States 6. C.J.S. States 
§§ 31-32, 143.) 


companion bill. See art (4. 


companionship services. Assistance provided to some- 
one who needs help with personal matters such as 
bathing and dressing. @ This type of service (in 
contrast to housecleaning) is exempt from the Fed- 
eral Labor Standards Act’s minimum-wage and over- 
time requirements. 


company. 1. A corporation — or, less commonly, an 
association, partnership, or union — that carries on 
a commercial or industrial enterprise. 2. A corpora- 
tion, partnership, association, joint-stock company, 
trust, fund, or organized group of persons, whether 
incorporated or not, and (in an official capacity) any 
receiver, trustee in bankruptcy, or similar official, or 
a agg’ agent, for any of the foregning. Invest- 
ment mpany Act: § 2(a)(8) (15 USCA 
§ 80a-2(a)(8)). — Abbr. co.; coin. 
bonding company. A company that insures a party 
against a loss caused by a third party. 


controlled company. A company that is under the 
control of an individual. group, or corporation 
that owns most of the company's voting stock. Cf. 
subsidiary corporation under CORPORATION. 


dead-and-buried company. A business that has dis- 
solved, leaving no assets. 


deposit ny. An institution whose business is 
the safekeeping of securities or other valuables 
deposited in boxes or safes leased to the deposi- 
tors. See DEPOSITARY; DEPOSITORY. 


dev, stage company. Securities. A company 
that devotes substantially all of its efforts to estab- 


lishing a new business in which the principal oper- 
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ations either have not yet begun or have begun 
but are not generating significant revenue. 


diversified holding company. A holding company 
that caiedh several unrelated comipantes or bia 
nesses. 


diversified investment company. An investment 
company that by law must invest 75% of its assets, 
but may not invest more than 5% of its assets in 
any one company or hold more than 10% of the 
voting shares in any one company. 


face-amount certificate company. An investment 
im one that is engaged or proposes to engage in 
the business of issuing face-amount certificates of 
the installment type, or that has been engaged in 
this business and has such a certificate outstand- 
ing. See investment company. 

growth company. A company whose earnings have 
increased at a rapid mace and that usu. directs a 
high proportion of income back into the business. 


guaranty company. See surety company. 


holding company. A company formed to control 
other companies, usu. confining its role to owning 
stock and supervising management. [Cases: Cor- 
porations @=3. C.].S. Corporations §§ 5-7, 62.) 


investment company. A company formed to acquire 
and manage a portfotio of diverse assets by invest- 
ing money collected from different sources. @ The 
Investment Company Act of 1940 defines the term 
as an issuer of securities that (1) is, holds itself out 
to be, or proposes to ke engaged primarily in the 
business of investing, reinvesting, or trading in 
securities; (2) is engaged or proposes to engage in 
the business of issuing face-amount certificates of 
the installment type, or has been engaged in this 
business and has such a certificate outstanding; or 
(3) is engaged or proposes to engage in the Busi. 
ness of investing, reinvesting, owning, holding, or 
trading in securities, and owns or proposes to 
acquire investment securities having a value ex- 
ceeding 40% of the value of the issuer's total assets 


. (exclusive of government securities and cash items) 


on an unconsolidated basis. 15 USCA 
§ 80a-2(a)(16). — Also termed investment trust. See 
REAL-ESTATE INVESTMENT TRUST; MUTUAL FUND. [Cases: 
Securities Regulation: €=211-222. C.J.S. Securities 
Regulation §§ 332-859.] 
joint-stock ny. 1, An unincorporated associa- 
tion of individuals possessing common capital, the 
capital being contributed by the members and 
divided into shares, of which each member pos- 
sesses a number of shares proportionate to the 
member's investment. [Cases: Joint-Stock Compa- 
nies and Business Trusts 5. C.J.S. Business Trusts 
§ 14; Joint Stock Companies § 7.] 2. A partnership 
in which the capital is divided into shares that are 
transferable without the express consent of the 
partners. — Also termed joint-stock association; stock 
association. [Cases: Partnership 7224. C.J.S. Part- 
nership § 222.) 
“The [oint stock association or com in 
ee law, the term sag ioe © ci Pousn 


English 

co es wich operated ona account and a 
4 stock’ (in le) of thelr members from companies 
now obsolete) each member of whom traded on one's 
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separate account with one’s own stock in trade.... In 
lurtsdictions, the joint stock association Is gener- 
ally an unincorporated ness peereee with ownershi 
interests represented by shares of stock.” Henry G. Henn 
perky a Mega Laws of Corporations § 50, at 109 (3d 


limited company. A company in which the liability 
of each shareholder is limited to the amount indi- 
vidually invested. @ A corporation is the most 
common example of a limited company. 


limited-liability . A company — statutorily 
authorized in certain states — that is characterized 
by limited liability, management by members or 
managers, and limitations on ownership trans- 
fer. — Abbr. L.L.C. — Also termed limited-tability 
corporation. [(Cases: Corporations €=3. C.J.S. Corpo- 
rations §§ 5-7, 62.) 


management company. Any investment company 
that is neither a face-amount certificate company 
nor a unit-investment trust. See investment company; 
face-amount certificate company, unil-investment trust 
under TRUST. 

mutual company. A company that is owned by its 
customers rather than by a separate group of 
stockholders. © Many insurance companies are 
mutual companies, as are many federal savings- 
and-loan associations. See MUTUAL INSURANCE COMPA- 
ny. {Cases: Building and Loan Associations @1; 
Corporations 3; Insurance 71121. C.J.S. Build- 
ing and Loan Associations, Savings and Loan Associa- 
tions, and Credit Unions §§ 2-4; Corporations §§ 5-7, 
62; Insurance §§ 99, 109.) 


parent company. See parent corporation under cor- 


PORATION. 


onal holding 
Ee cubeet to special taxes and that usu. a 


limited number of shareholders, with most of its 
revenue originating from passive income such as 
dividends, interest, rent. and royalties. (Cases: In- 
ternal Revenue €3850.1-3858, 4120. C.J.S. Inter- 
nal Revenue §§ 383-386.] 


railroad company. See railroad corporalion under 
CORPORATION. 


reporting compary. A company that, because it 
issues publicly traded securities, must comply with 
the rting requirements of the Securities Ex- 
change Act of 1934. (Cases: Securities Regulation 
35.23. C.J.S. Securities Regulation §§ 115-116.) 


safe-deposit company. See DEPOSITARY (1). 


small-business investment company. See SMALL-BUSI- 
NESS INVESTMENT COMPANY. 


surety company. A company authorized to engage 
in the business of entering into guaranty and 
suretyship contracts and acting as a surety on 
bonds, esp. bail, fidelity, and judicial bonds. — 
Alsu termed guaranty Se . (Cases: Bail 60; 
Principal and Surety €52. CjS. Bail; Release and 
Detention sires | Proceedings §§ 3, 101; Principal 
and Surety §§ 292, 295.) 


title company. A company that examines real-estate 
tides for any encumbrances, claims, or other flaws, 
and issues tide insurance. — Also termed fille- 


ny. A holding company that 


comparative disparity 


guaranty company. See TitLe searcn. (Cases: Ab- 
stracts of Title €°2. C.J.S. Abstracts of Title § 4.) 


trust company. A company that acts as a trustee for 
people and entities and that sometimes also oper- 
_ ales as a commercial bank. — Also termed (if 
“ incorporated) trust corporation. See TITLE (1), (2). 
[Cases: Banks and Banking €=310-323. C.J.S. 
Banks and Banking §§ 625-649.) 


company-run dividend-reinvestment plan. See piv. 
DEND-REINVESTMENT PLAN. 


company’s paper. See commercial paper under PAPER. 
company union. See UNION. 


comparable (kom-par-e-bal), n. (usu. pl.) A piece of 
property used as a comparison to determine the 
value of a similar piece of property. [Cases: Evidence 
@113, 142. CJS. Evidence §§ 227, 234-238, 
774-775, 780-781.] — comparable, adj. 


comparable accommodation. A standard used for de- 
termining the maximum allowable rent in rent-regu- 
lated housing. @ In applying this standard, a court 
reviews the prevailing rent for substantially similar 
housing units in the same area. (Cases: Landlord 
and Tenant 200.24.) 


comparable worth. 1. The analogous value that two or 
more employees bring to a business through their 
work. 2. The idea that employees who perform 
identical work should receive identical pay, regard- 
less of their sex; the doctrine that men and women 
who perform work of equal value should receive 
comparable pay. (Cases: Civil Rights 1175; Labor 
Relations 1333. C.].S. Civil Rights § 43; Labor Re- 
lations § 1184.) 


aratio literarum (kom-pa-ray-shee-oh _lit-a- 

rair-em). [Latin “comparison of writings”) Hist. The 
act of comparing writings to ascertain authorship. @ 
Even under Roman law, handwriting experts (compa- 
ratores) sometimes testified about a document's au- . 
thenticity. 

comparatist. A,comparative-law scholar. 

comparative advertising. See ADVERTISING. 

comparative criminology. Sce CRIMINOLOGY. 

comparative disparity. Constitutional law. The percent- 
age of underrepresentation of a particular group 
among potential jurors on a venire, in comparison 
with the group's percentage of the general popula: 
tion. © Comparative disparity is calculated by sub- 
tracting a group's percentage of representation on 
the venire from the group's percentage of the popu- 
lation — that is, Guoulaling the group's absolute- 
disparity representation — then dividing that per- 
centage by the group's percentage-representation in 
the population, and multiplying the result by 100. 
For example, if African-Americans make up 12% of a 
county's population, and 8% of the potential jurors 
on the venire, the absolute disparity of African- 
Americans is 4%. And the comparative disparity is 
33%, because 4 divided by 12 is .33, or 33%. Many 
courts criticize the comparative-disparity analysis, 
and favor an absolute-disparity analysis, because the 
comparative-disparity analysis is said to exaggerate 
the deviation. The reason for calculating the dispari- 
ty is to analyze a claim that the jury was not impar- 


comparative fault 


tial because it was not selected from a pool of jurors 
that fairly represented the makeup of the jurisdic- 
tion. See DUREN TEST; FAIR-CROSS-SECTION REQUIREMENT; 
STATISTICAL-DECISION THEORY. Cf. ABSOLUTE DISPARITY. 
(Causes: Jury @33(1.1). CJS. Juries §§ 269-273, 
279, 306.) 


comparative fault. See comparative negligence under 
NEGLIGENCE, 

comparative history of law. See descriptive comparative 
law under COMPARATIVE LAW. 

comparative-impairment test. hay so of laws. A test 
that asks which of two or more forums would have 
its policies most impaired by not having its law 
applied in the case. [Cases: Action $17. C.].S. Ac- 
tions §§ 18-20; Conflict of Laws §§ 2-3, 12, 15, 20, 
23, 27-32, 34-40, 42-48, 50-65, 96-97, 100, 102, 
105-107.) 


comparative interpretation, See inTERPRETATION. 
comparative jurisprudence. See COMPARATIVE LAW. 


comparative law. The scholarly study of the similari- 
ties and differences between the legal systems of 
different jurisdictions, such as between civil-law and 
common-law countries. — Also termed comparative 
jurisprudence. See INTERNATIONAL LAW. 


“What is known 
ee Sadan 


law 

the Jurisprudence, in order 
the better to comprehend the conceptions and principles of 
each of those systems; or for the purpose of historical 
Jurisprudence, in order that we may understand the 
course of development of 


from such purposes the comparative study of law would be 
merely tutlle. John Salmond, Ju ce 7-8 n.(c) 
(Glanville L. Willams ed., 10th ed. 1947). 


descriptive co law. The inventory of legal 
systems (past and present) as a whole, as well as of 
individual rules that these systems establish for 
several categories of legal relations. © Descriptive 
comparative law is sometimes considered one of 
three subsets of comparative law, the other two 
being comparative legislation and comparative his- 
tory of law. See COMPARATIVE LEGISLATION; COMPARA- 
‘TIVE LEGAL HISTORY. 


comparative 1 oA ies of comparative 
tals sacking teeestablish a siniveres history of law, so 
that the succession of social phenomena influencing 
the evolution of the legal world might be better 
understood. @ This field is closely allied to ethnologi- 
cal jurisprudence, folklore, legal sociology, and juris- 
prudence. — Also termed comparative history of law. 
Cf. descriptive comparative law under COMPARATIVE LAW; 
COMPARATIVE LEGISLATION. 


com ive legislation. A species of comparative law 
seeking to define the common link for modern 
statutory doctrines, concerned with the development 
of legal study as a social science and with awakening 
an international legal consciousness. Cf. descriptive 
comparative law under COMPARATIVE LAW; COMPARATIVE 
LEGAL HISTORY. 


comparative negligence. See NEGLIGENCE. 
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comparative-negligence doctrine. Torts. The principle 
that reduces a piaintiff's recovery proportionally to 
the plaintiff's degree of fault in causing the damage, 
rather than barrin eed | completely. @ Most 
states have statutorily adopted the comparative-neg- 
ligence doctrine. See NeGiicence. Cf. conreipurory- 
NEGLIGENCE DOCTRINE. [Cases: Negligence €=549. 
C.J.S. Negligence §§ 262-264.] 

comparative nomogenetics. The study of the develop- 
ment of the world’s legal ideas and systems. @ This 
term, like comparative nomascopy and comparative no- 
mothelics, was devised by John Henry Wigmore. See 
John Henry Wigmore, A Panorama of the World's 
Legal Systems 1121 (libr. ed. 1936). : 


com e nomoscopy. The description of the 
world's legal systems. 

cock pis nomothetics. ‘he analysis of the merits 
of legal systems. 4 


comparative rectitude. Family law. Archaic. The degree 
to which one spouse is less culpable than the other 
in damaging the marriage, so that even though both 
spouses are at fault, the less culpable spouse may 
successfully petition for a separation or divorce. ® 
Comparative rectitude tempers the doctrine of re- 
crimination by making a divorce possible e.en 
though both parties are at fault. Comparative recti- 
tude is now virtually obsolete because of the preva- 
lence of no-fault divorce. See RECRIMINATION (D. 
(Cases: Divorce 53.) 


comparative-sales approach. See MARKET APPROACH. 


comparator (kem-par-s-tar or kom-pa-ray-ter). Some- 
thing with which something else 1s compared <the 
female plaintiffs alleged illegal wage discrimination 
and contrasted their pay with that of male compara- 
tors>. 


comparuit ad diem (kam-pair-oo-wit ad di-em), ii. [Lat- 
in “he appeared to the day"] Hist. A plea averrin 
that the defendant appeared in court as requi 
and did not forfeit the bail bond. 


compassing (kem-pa-sing). Hist. The act of contriving 
or plotting, esp. of something underhanded. © The 
Treason Act of 1351 criminalized the act of com 
ing the soyereign’s death. — Also termed imagining. 


compel, vb. 1. To cause or bring about by force, 
threats, or overwhelming pressure <a lawyer cannot 
be compelled to testify about a privileged communi- 
cation>. 2. (Of a legislative mandate or judicial 
precedent) to convince (a court) that there is only 
one possible resolution of a legal dispute <the word- 
ing of the statute compels us to affirm>. 


compellable, adj. Capable of or subject to being com- 
ied, esp. to testify <an accused person's spouse is 
not a compellable witness for the prosecution>. 
compellativus (kom-pel-a-ti-vas). [fr. Latin compellare 
“to accuse”) Hist. An adversary or accuser. 
compelli reper test. Constitutional law. A 
method for determining the constitutional validity of 
a law, whereby the government's interest in the law 
and its purpose is balanced against an individual's 
constitutional right that is affected by the law. @ Only 
if the government's interest is strong enough will the 
law be upheld. The compelling-state-interest test is 
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used, e.g., in equal-protection analysis when the 
disputed law requires strict scrutiny. See strict sCRU- 
‘riny. (Cases: Constitutional Law 213.1(2). C.].S. 
Constitutional Law §§ 714, 716, 718.) 


compensable (kam-pen-so-bal), adj. Able or entitled to 
be compensated for <a compensable injury>. — 
Also termed recompensable. 


compensable death. See pEaTH. 
compensable injury. See injury. 


compensate (kom-pan-sayt), vb. 1. To pay (another) 
for services rendered <the lawyer was fairly com- 
pensated for her time and effort>. 2. To make an 
amendatory payment to; to recompense (for an inju- 
ry) <the court ordered the defendant to compensate 
the injured plaintiff>. : 


compensated surety. See suRETY. 


compensating balance. The amount of money that a 
borrower from a bank is required to keep on deposit 
as a condition for a loan or a line of credit. 


compensatio (kom-pen-say-shee-oh), n. [Latin “weigh- 
ing; balancing”) Roman law. A defendant's claim to 
have the plainuffs demand reduced by the amount 
that the plainuff owes the defendant. See serorr (2). 


compensatio criminis (kom-pen-say-shee-oh krim-a- 
nis). {Latin} Eccles. law. A defendant's plea in a 
divorce action, alleging that the complainant is guilty 
of the same conduct that the defendant is charged 
with, esp. adultery. See RECRIMINATION (1). 
“The compensatio criminis ts the standard canon taw of 
England tn questions of divorce, and it is founded on the 
'e that a man cannot be permitted to complain of the 
of a contract which he had first violated; and the 
same principle, it is to be presumed, prevails in the United 
States. So, if the injured party, subsequently to the adultery, 
cohabits with the other, or is otherwise reconciled to the 
other, after just grounds of belief in the fact, it is, in 
ent of law, a remission of the offense, and a bar to 
divorce.” 4 James Kent, Cemmentaries on American 
Law *100-01 (George Comstock ed., 11th ed. 1866). 
compensativ injuriarum (kom-pen-say-shee-oh in-juur- 
ee-air-em). [Latin “the compensation of wrongs”] 
Scots law. The setoff in a defamation action. 


; Compensation (kom-pan-say-shan), n. 1. Icmunera- 
: tion and other benefits received in return for ser- 
vices rendered; esp., salary or wages. [Cases: Master 
and Servant 68-72.5. C.J.S. Employer-Employee Re- 
lationship §§ 132-133, 138-153, 155-156, 163-172, 
174-176] 


eat and Revising Employment Contracts § 3.17, at 68 
2. Payment of damages, or any other act that a 
court orders to be done by a person who has caused 
injury to another. @ In theory, compensation makes 
the injured person whole. (Cases: Damages ¢15. 
G.J.S. Damages §§ 21-22.) 3. sevorr (2). — compen- 
satory, (kem-pen-so-tor-ee), compensational (kom- 
pan-say-she-nal), adj. 


. 


comperendinatio 


accrued compensation. Remuneration that has 
been earned but nat yet paid. 


adequate compensation. See just cumpensation. 


deferred compensation. 1. Payment for work per- 
formed, to be paid in the future or when some 
future event occurs. (Cases: Master and Servant 
72. CJS. Employer-Employee Relationship 
§§ 146-152, 155, 175.] 2. An employee's earnings 
that are taxed when received or distributed rather 
than when earned, such as contributions to a 
qualified pension or profit-sharing plan. 


just compensation. Under the Fifth Amendment, a 
payment by the government for property it has 
taken under eminent domain — usu. the proper- 
‘ty's fair market value, so that the owner is theoreti- 
cally no worse off after the taking. — Also termed 
adequate compensation; due compensation, land dam- 
ages. [Cases: Eminent Domain 122-150. C.J.S. 
Eminent Domain §§ 71-72, 86, 116-141, 144-146, 
148, 151, 153, 185-156, 15¥-170, 172-177.] 


unemployment compensation. Compensation paid at 
regular intervals by a state agency to an unem- 
ployed gaan esp. one who has been laid off. 
[Cases: Social Security and Public Welfare 251. 
C.J.S. Social Security and Public Welfare §§ 146-150, 
211.) 


unreasonable compensation. Tax. Compensation 
that is not deductible as a business expense be- 
cause the compensation is out of proportion to the 
services aciiiall rendered or because it is in excess 
of statutorily defined limits. IRC (26 USCA) § 162. 
[Cases: Internal Revenue €°3323. C.J.S. Internal 
Revenue § 162.) 


Compensation Clause. The clause of the U.S. Consti- 


tution providing for federal judges to be paid. U.S. 
Const. art. IH, § 1, cl. 2. 


compensation period. The time fixed by unemploy- 


ment or workers’-compensation law during which an 
unemployed. or injured worker is entitled to receive 
compensation. (Cases: Social Security and Public 
Welfare €=728; Workers’ Compensation €=836-868. 
C.J.S. Social Security and Public Welfare § 292; Work- 
nen's Compensation §§ 545-574. 582.] . 


compensatory damages. See DAMAGES. ~ 
compensatory payment. Family law. A postmarital 


1 ene payment made by the richer ex-spouse to 
e poorer one and treated as an entidement rather 
than as a discretionary award. © Compensatory pay- 
ments are set by statute and are based on a formula 
using the length of the marriage, differences in 
postdivorce income, role as primary caregiver, and 
other factors. The purpose is to compensate somc- 
whit for disparate income levels after a failed mar- 
riage. Cf. ALIMONY. 


compensatory time. See COMP-TIME. 
comperendinatio (kom-par-cn-de-nay-shee-oh), n. [Lat- 


in “to remand to the next day but one”] Roman law. 
An adjournment of an action, particularly one of the 
actiones legis, to hear the parties or their advocates a 
second time; a second hearing of the parties to a 
case. © The judge (judex) would decide the case at 


competence 


the conclusion of the second hearing. See tects ac. 
TIO. 


competence, n. 1. A basic or minimal ability to do 
something; qualification, esp. to testify <competence 
of a witness>. (Cases: Witnesses 935. C.J.S. Wil- 
nesses §§ 87-88, 90, 92.) 2. The capacity of an official 
body to do something <the court's competence to 
enter a valid judgment>. 3. Authenticity <the ducu- 
ments were sunported by a business-records affida- 
vit, leaving their competence as evidence beyond 
doult>. (Cases: Evidence @369. C.J.S. Evidence 
§ 819.} Cf. comrerency. — competent, adj. 


competency, n. 1. The mental ability ‘to understand 
problems and make decisions. (Cases: Mental Health 
@=§. CJS. Insane Persons §§ 2, 6.] 2. A criminal 
defendant's ability to-stand trial, measured by the 
capacity to understand the proceedings, to consult 
meaningfully with counsel, and to assist in the de- 
fense. — Also termed competency to stand trial. (Cases: 
Mental Health @432. CJ.S. Criminal Law 
§§ 549-554.] Cf. comrerence. — competent, adj. 


competency hearing. See PATE HEARING. 
competency proceeding. See PROCEEDING. 
competency to stand trial. See COMPETENCY. 
competent contractor. See CONTRACTOR. 


competent court. See court of competent junsdiction un- 
der court. . 


competent evidence. See EVIDENLF 
competent jurisdiction. See JURISDICTION (2). 
competent witness. See wrTNeEss. 


competition. The struggle for commercial advantage; 
the effort or action of two or more commercial 
imerests to obtain the same business from third 
parties, 


Sair competition. Open, equitable, and just compe- 
tition between business competitors. 


horizontal competition. Competition between a sell- 
er and its compentors @ The Sherman Act prohib- 
its unreasonable restraints on horizontal competi- 
tion, such as price-fixing agreements between 
competitors. — Also termed primary-line competition. 


perfect competition. A completely efficient market 
situation characterized by isumerobs buyers and 
sellers, a homogeneous product, perfect informa- 
tion for all parties, and complete freedom to move 
in and out of the market. @ Perfect competition 
rarely if ever exists, but antitrust scholars often use 
the theory as a standard for measuring market 
performance. 
primary-line competition, See horizontal competition. 
vertical competition. Competition between partici- 
pants at diflerent levels of distribution, such as 
manufacturer and distributor. — Also termed sec- 
ondary-line competition. 
competitive advantage. The potential benefit from 
information, ideas, or devices that, if kept secret by a 
business, might be economically exploited to im- 


prove the business's market share or to increase its 


income. 
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competitive advertising. See ApvERTISING:. 
competitive bid. See sip (2). 


competi 


itive civil-service examination. A test designed 


to evaluate a person's qualifications for a civil-service 
position. @ This type of examination may be open to 
all those seeking civil-service employment, or it may 
be restricted to those civil servants seeking a pro- 
motion. See civit. sexvice. [Cases: Officers and Public 
Employees 711.3, C.J.S. Officers and Public Employ- 
ees §§ 80-85, 125, 128-129.] 


competitive injury. A ras ie economic loss at the 


hands of a commercial ri 


such as the loss of sales 


due to unfair competition; a disadvantage in a plain- 
tis ability to compete with a defendant, caused by 
the defendant's unfair competition. © Most courts 
require the plaintiff to show a competitive injury as 
an element of a misappropriation action, or to have 
standing to prosecute a false-advertising action un- 
der 15 USCA § 1125(a)(1)(B). — Also termed compet- 
itive harm. (Cases: Trade Regulation 409. C.J.S. 
Trade-Marks, Trade-Names, and Unfair Competition 
§ 110.) 


compilation (kom-pa-lay-shan), 1. 1. Copyright. A col- 
lection of literary works arranged in an original way; 
esp., a work formed by collecting and assembling 
preexisting materials or data that are selected, coor- 
dinated, or arranged in such a way that the resulting 
product constitutes an original work of authorship. @ 
An author who creates a compilation owns the copy- 
right of the compilation but not of the component 
parts. See 17 USCA § 101. Cf. collective work, deriva- 
live work under work (3). (Cases: Copyrights and 
Intellectual Property @°12(3).] 2. A collection of 
statutes, updated and arranged to facilitate their 
use. — Also termed compiled statutes. [Cases: Statutes 
144. CJS. Statutes §§ 266-267, 272.) 3. A finan- 
cial statement that does not have an accountant's 
assurance of conformity with generally accepted ac- 
counting principles. @ In preparing a compilation, 
an accountant does not gather evidence or verify the 
accuracy of the information provided by the client; 
rather, the accountant reviews the compiled reports 
to ensure that they are in the appropriate form and 
are free of obvious errors. — compile, vb. 


compiled statutes. 1. COMPILATION (2). 2. STATUTE. 

complainant (kem-playn-ent). 1. The party who 
brings a legal connie against another; esp., the 
eran in a court of equity or, more modernly, a 
civil suit. 


2. 
(call 
grounds to believe that some nam 


eee adopted in the 

States prior to the code, Is instituted 8 fifing a 
complaint. The plaintiff is compiain- 

ant, in the Fede ae com or plaintiff indif- 


or fudgo of tho our of I, betting fort a aioe ts 
or 
9 ofthe suit and praying te rocess of the court, its 
su to de t into court and compel 
him to answer tha plaintiff's bill, and, also, for such relief by 
Intert remedy, of 
Bryant, Law 5 Plead Under the Codes of CM 
Ww les 
Procedure ed. 1888). 


A ve rags who, under oath, signs a statement 
a “complaint’) pears reasonable 
person has 
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committed a crime. — Also termed fant. [Cases: 
Criminal Law 210. C.J.S. Criminal Law § 326.) 

complainantless crime. See victimless crime under 
CRIME. 


complaint. 1. The initial pleading that starts a civil 
action and states the basis for the court's jurisdiction, 
the basis for the plaintiffs claim, and the demand for 
relief. @ In some states, this pleading is called a 
tition. (Cases: Federal Civil Procedire e671; 


leading 38.5. C.J.S. Pleading §§ 94~-95.] 2. Crimi-. 


nal law. A formal charge accusing a person of an 
offense. Fed. R. Crim. P. 3. Cf. inpICTMENT; INFORMA. 
tion, [Cases: Indictment and Information @-54. 
C.J.S. Indictments and Informations §§ 68-69.)- 


amended complaint. A complaint that modifies and 
replaces the original complaint by adding relevant 
matters that occurred before or at the time the 
action began. Fed. R. Civ. P. 15(d). @ In some 
circumstances, a party must obtain the court's per- 
mission to amend its complaint. Fed. R. Civ. P. 
15(a). — Also termed complaint. Cf. sup- 
plemenial complaint. (Cases: Federal Civil Procedure 
839; Pleading 8233, 242. C.J.S. Pleading 
§§ 332, 334, 355-358.} 

esti dead for modification. See motion to medify 
under MOTION. 


fresh compiaint. Sce rRESH COMPLAINT. 


preliminary complaint. A complaint issued by a 
court to obtain jurisdiction over a criminal suspect 
for a hearing on probable cause or on whether to 
bind the suspect over for trial. [Cases: Criminal 
Law 208. C.J.S. Criminal Law §§ 324, 327.) 


substituted complaint. See amended complaint. 


supplemental complaint. An additional complaint 
that either corrects a defect in the original com- 
plaint or adds relevant matters that occurred after 
the action began. @ Generally, a party must obtain 
the court’s permission to file a supplemental com- 
laint. Fed. R. Civ. P. 15(d). Cf. amended complaint. 
Cases: Federal Civil Procedure 864; Pleading 
279. C.J.S. Pleading §§ 461, 463-464, 466.] 


third-party complaint.-A complaint filed by the 
defendant against a third party, alleging that the 
third party may be liable for sume or all of the 
damages that the plaintiff is trying to recover from 
the defendant Fed. R. Civ. P. 14. [Cases: Federal 
Civil Procedure @281, Parties €=49; Pleading 
€ 149. C.J.S. Parties § 127; Pleading § 203.] 


well-pleaded complaint. An original or initial plead- 
ing that sufficiently sets forth a claim for relief — 
by including the grounds for the court's jurisdic- 
tion, the basis for the relief claimed, and a demand 
for judgment — so that a defendant may draft an 
answer that is responsive to the issues presented. © 
In federal court, a well-pleaded complaint must 
raise a controlling issue of federal law, or else the 
court will not have federal-question jurisdiction 
over the lawsuit. [Cases: Federal Civil Procedure 
lea 48. C.].S. Pleading §§ 116-124, 


sil trogen 


goods. Trademurks. Products that are 
typically u 


together, such as pancake syrup and 


complicity 


pancake mix, or motion-picture projectors and film. 
@ Trademark law may prevent the use of a similar 
mark on complementary goods because consumers 
may be confused into thinking that the goods come 
from a common source. The patent-misuse doctrine 
may provide a defense in an infringement suit if the 
plaintiff has used its patent ee to gain market 
contro! over unpatented complementary goods. — 
Also termed complementary ucts. See AUNT JEMIMA 
DOGTRINE; PATENT-MISUSE pocTRiNe. [Cases: Trade 
Regulation @°182.1. C.J.S. Trade-Marks, Trade- 
Names, and Unfair Competition §§ 170, 172, 185.) 


complementary products. See COMPLEMENTARY Gouns. 


completed-contract accounting method. See accounT- 
ING METHOD. 


completed gift. See crFt. 

complete diversity. See DIVERSITY OF CITIZENSHIP. 

completed-operations policy. See INSURANCE POLICY. 

complete in itself, adj. (Of a legislative act) fully 
covering an entire subject. 

complete integration. See INTEGRATION (2). 

complete interdiction. See full interdiction under INTER- 
DICTION (3). 

complete jurisdiction. See JuRISDIGTION. 

completely integrated contract. See INrEGRATED CON. 
TRACT. 

completeness doctrine. See RULE OF OPTIONAL. COM. 
PLETENESS. 


complete-operation rule. Jnsurance. The principle that 
are covered against damage at any time dur- 

ing the shipping process, including the loading and 
unloading of the goods. See WAREHOUSE-TO-WARF- 
House cover. Cf. COMING-TO-REsT DOCTRINE. [Cases: 
insurance 2681. C.J.S. Insurance §§ 1060, 1609.] 


complete ownership. See perfect ownership under .own- 
ERSHIP. 


complete;preemption doctrine. The rule that a feder- 
al statute's pemetve force may be so extraordi- 
nary and all-encompassing that it converts an ordi- 
Nary state-common-law complaint into one stating a 
federal claim for pu of the well-pleaded-com- 
plaint rule. See well-pleaded complaint under com- 
PLAINT. (Cases: Federal Courts °241-] 

complete property. See rxorexty. 

complete’ voluntary trust. See executed trust under 
TRUST. 

completion bond. See rexFORMANCE BOND. 

complex litigation. See LrmcaTIoN. 

complex trust. See TRUST. 

compliance audit. See aupit. 

complicated larceny. See mixed larceny under tarcENy. 


complice (kom-plis). Archaic. An accomplice or acces- 
sory (o a crime or immoral behavior. 

complicity (kem-plis-e-tee), n. Association or partic- 
ipation in a criminal act; the act or state of being an 
accomplice. @ Under the Model Penal Code, a per- 
son can be an accomplice as a result of either that 


composite mark 


person's own conduct or the conduct of another 
(such as an innocent agent) for which that person is 
legally accountable. Model Penal Code § 2.06. See 
ACCOMPLICE; innocent under aGent. ([Cases: 
Criminal Law @59. C.J.S. Criminal Law §§ 127, 
998.] — complicitous (kam-plis-a-tes), adj. 


composite mark. See composite trademark under TRADE- 
MARK. 


composite state. See srare. 
composite trademark. See TRADEMARK. 
composite work, See work (2). 


composition, n. 1. An a ment between a debtor 
and two or more creditors for the adjustment or 
discharge of an obligation for some lesser amount; 
an agreement among the debtor and two or more 
creditors that the debtor will pay the creditors less 
than their full claims in full satisfaction of their 
claims. © The preexisting-duty rule is not a defense 
to this type of agreement use consideration 
arises from the agreement bv each creditor with 
cach other to take less than full payment. Through 
the performance of this agreement, the debtor is 
discharged in full tor the debts of the participating 
creditors. —- Also termed composition with creditors; 
credilors’ composition, allermviement. (Cases: Bankruptcy 
€=3662.100-8662.115; Debtor and Creditor 10. 
C.J.S. Assignments for Benefit of Creditors § 25; Creditor 
and Debtor §§ 84-94.] 2. The compensation paid as 
part of such an agreement. 3. Hist. A payment of 
money or chattels as satisfaction for an injury. @ In 
Se erparith and other early societies, a composition 
with the injured party was recognized as a way to 
deter acts of revenge by the injured party. — com- 


pose, vb. 


wheather by oneself or In one's power. 
idea [s put strikingly in the Ang! , ‘Buy s 
from side or bear it,’ that ls, buy off feud or it 
out.... As the social interest in order — the 
aoe etlecavGn ty romuation and lkinate punting eum ot 
more effectively by regulation 

feud as a rem payment of composition ad 
ECO GN a gttcoe Tha teat tape eena the 
composition not In terms of the vengeance to be bought off 


composition deed. See DEED. 


composition of matter. Patents. One of the five types 
_ of patentable statutory subject matter, consisting of 
combinations of natural elements whether resulting 


from chemical union or from mechanical mixture,” 


and whether the substances are gases, fluids, pow- 
ders, or solids. © This classification includes chemical 
compounds such as drugs and fuels, physical prod- 
ucts such as plastics and particleboard, and new life 
forms made by genetic engineering. Its subject mat- 
ter is always the substance itself, rather than the 
form or shape. — Often shortened to composition. 
(Cases: Patents 14. C.J.S. Patents § 22.) 


“{A}] composition of matter describes what most le 
ihegine t bb Mw ocelot ine spansiaty. bivenor 
since it fs a new , atthough ft can 
be any ion of materials, not limited solety to chemi- 
cals.” Arthur R. Milter & Michael H. Davis, Intelfectual Prop- 
erty in a Nutshell 21 (2d ed. 1990). 
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composition with creditors. See COMPOSITION (D. 

a mentis ate men-tis), adj. (Latin “master 
of one’s mind”} Of sound mind; having use of and 
control over one’s own mental faculties. Cf. non com. 
ros Mentris. (Cases: Mental Heal:h €=3.1.] 


compossessio (kom-pa-zes[h)-ee-oh). (Latin) Civil law. 
Possession of a thing in common. 

compos sui (kom-pes s[y}oo-1), adj. (Latin “master of 
one's self’] (Of a person) having control over one's 
own limbs, or having the power of bodily motion. 


compound (kom- or kem-pownd), vb. I. To put to- 
gether, combine, or construct. 2. To compute (inter- 
est) on the principal and the accrued interest. 3. To 
settle (a matter, esp. a debt) by a money paymen, in 
lieu of other liability; to adjust by agreement. 4. To 
agree for consideration not to prosecute (a crime). @ 
Compounding a felony in this way is itself a felony. 
5. Loosely, to aggravate; to wake (a crime, etc.) 
more serious by further bad-conduct. 

compound duty. See purty (4). 

compounder (kom- or kem-pown-dar). 1. One who 
settles a dispute; the maker of a composition. — Also 
termed amicable compounder. See COMPOSITION a). 2. 
One who knows of a crime by another and agrees, 
for a promised or received reward, not to prosecute. 

compounding a crime. The offense of either agreeing 
not to prosecute a crime that one knows has been 
committed or agreeing to hamper the aca 
tion. —Also termed compounding a felony; (archaically) 
thefibote. See STIFLING OF A PROSECUTION. [Cases: Com- 
prune Offenses €°1. C.J.S. Compounding Offenses 


“if a prosecuting attomey should accept money from anoth- 
er pe petal —_ to oe / = fi ar incict- 
ment 2 ron wou com, fing a 
crime if the officer new the other oon 
whether he ore or 
& Ronald N. Boyce, Criminal Law 


compounding a felony. See COMPOUNDING A CRIME. 

compound interest. See inTEREST (9). 

compound journal entry. See ENTRY (2). 

compound larceny. 1. See mixed larceny under Larce- 
NY. 2. See aggravated larceny under LARCENY. 

compound offense. See OFFENSE (1). 

compound policy. See blanket policy under INsURANCE 
POLICY. 

comprehensive general-liability insurance. See Ixsur- 
ANCE. 

comprehensive general-liability policy. See InsURANCE 
POLICY. 

comprehensive insurance. See INSURANCE. 

comprehensive nonliteral similarity. See simiLarity. 


comprehensive zoning plan. A general plan to control 

and direct the use and development of a large aag 

of property. See zoninc. [Cases: Zoning and Plan- 

ning Notes CJ.S. Zoning and Land Planning §§ 2, 5, 
J 


comprint. (kom-print). Copyright. Hist. The surrepti- 
tious and supposedly illegal printing of another 


© n¥Oee ete eee 
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bookseller’s copy of a work. @ Despite the word’s 
appearance as a legal term in dictionaries since 
1506, no such offense ever existed. The term, which 
is properly a verb meaning “to share in printing (a 
book),” was first given this erroneous definition by 
John Ke when he produced a new edition of 
Edward Phillips's New World of English Words. It has 
occasionally been copied by legal lexicographers ever 
since. 


comprising, adj. Patents. (In the transition between the 
reamble and the body of a patent claim) including; 
ae . © This term does not limit the claim to the 
specified elements, so a later patent applicant's prod- 
uct or process cannot avoid infringement by merely 
adding another claim element. See clased-ended claim 
under PATENT CLAIM. 


- compromis (kom-pre-mee). (French) Int'l law. An 


ee ees 


Ee eT ere nes 


agreement between two or more countries to submit 
an cxistin capil to the jurisdiction of an arbitra- 
tor, an arbi tribunal, or an international court. 
See compromissory arbitration under ARBITRATION. 


ad hoc compromis (ad hok kom-pre-mee). An 
agreement in which countries submit a particular 
dispute that has arisen between them to an ad hoc 
or institutionalized arbitral tribunal or to an inter- 
national court. — Also termed compromis proper; 
special agreement. 
general compromis. An agreement in which coun- 
tries submit all or a definite class of disputes that 
may arise between them to an arbitral institution, a 
court, or an ad hoc arhitral tribunal by concluding 
a general arbitration treaty or by including an 
arbitration clause in a treaty. — Also termed ab- 
Stract compromis; anticipated compromis. 
compromise, n. 1. An agreement between two or 
more persons tu settle matters in dispute between 
them; an agreement for the settlement of a real or 
supposed claim in which each party surrenders 
something in concession tothe other. — Also termed 
connpromise and settlement; Site 4 compromise sel- 
Uement. (Cases: Compromise and Settlement ¢1. 
C.j.S. ise and Settlement § 1.] 2. A debtor's 
partial payment coupled with the creditor's promise 
not to claim the rest of the amount due or claimed. 
- ACCORD; ACCORD AND SATISFACTION. — compromise, 
ub. 


compromise and settlement. See ComPrOMISE (1). 
compromise verdict. Sec vernict. 


compromis proper. See ad hoc compromis under com. 
PROMIS. 


cumpromissarius (kom-pre-mi-sair-ee-es). [Latin] Ro- 
man law. See ARBITRATOR. : 


compromissory arbitration. Sec ARBITRATION. 


compromissum (kom-pre-mis-am), n. (Latin “mutual 
agreement") Roman law. An agreement to submit a 
controversy to arbitration. 


compte arrété (kawnt a-ray-tay). [French “settled ac- 
count”] An account ‘stated in writing, and acknowl- 
edged to be correct on its face by the party against 
whom it is stated. 


{ compter (kown-tar), n. Hist. A debtor's prison. 


compulsory pilot 


comp time. ‘Time that an employee is allowed to take 
off from work instead of being paid for overtime 
already worked. — Also termed compensatory time. 


comptroller (kan-troh-lar). An officer of a business or 
a private, state, or municipal corporation who is 
charged with duties usu. relating to fiscal affairs, 
including auditing and examining accounts and re- 


porting the financial status periodically. — Also 
spelled controller. (Cases: Corporations 303; Mu- 
nicipal Corporations @°172. C.J.S. Corporations 


§ 471; Municipal Corporations §§ 406-408.} 


Comptroller General of the United States. The officer 
in the legislative branch of the federal government 
who heads the General Accounting Office. @ The 
Comptroller General is ariotned by the President 
with the advice and consent of the Senate. See GENER- 
AL ACCOUNTING OFFICE. 


Comptroller of the Currency. See office OF THE COMP. 
TROLLER OF THE CURRENCY. 


compulsion, n. 1, The act of compelling; the state of 
being compelled. 
“Compuision can take other forms than physical force; but 
in whatever form it appears the courts nave been Indis- 
posed to admit that @ can be a defence for any 
coeweiie teen to # and the law of the matter is 
both meagre and vague. {t can best be considered under 
the heads of obedience to orders, martial coercion, duress 
per minas, and n ity.” JW. Cecil Tumer, Kenny’s Out- 
tines of Criminal Law 54 (16th ed. 1952). 
2. An uncontrollable inclination to do something. 3. 
Objective necessity; duress. — compel, vb. 
compulsory (kam-pal-sa-ree), adj. Compelled; man- 
dated by legal process or by statute <compulsory 
counterclaim>. . 


compulsory, n. Eccles. law. An order that compels the 
attendance of a witness. 


compulsory appearance. See APPEARANCE. 
compulsory arbitration. See ansrcrarion. 


compulsory-attendance law. A statute requiring mi- 
nors of, specified age to attend school. © Compulso- 
ry-attendance laws do not apply to married per- 
sons. — Also termed compulsory-school-attendance law. 
See AMISH EXCEPTION. 


compulsory condition. See conorrion (2). 
compulsory counterclaim. See COUNTERCLAIM. 


compulsory-counterclaim rule. The rule requiring a 
defending party to present every counterclaim aris- 
ing out of the same transaction or occurrence that is 
the basis of the plaintiff's claim. Fed. R. Civ. P. 13{a). 
® Most courts hold that if a party does not timely 
bring a compulsory counterclaim, the party is es- 
topped from asserting the claim. , 


compulsory disclosure. See niscLOSuRe (2). 
compulsory insurance. See INSURANCE. 
compulsory joinder. See JonvER. 
compulsory labor. See FORCED LABOR. 
compulsory license. See LICENSE. 
compulsory nonsuit. See NONSUIT (2). 
compulsory pilot. See PILOT. 


compulsory pilotage 


compulsory pilotage. See riLurace. 
compulsory pooling. See roo.inc. 
compulsory process. See PROCESS. 


Compulsory Process Clause. The clause of the Sixth 
Amendinent to the U.S. Constitution giving criminal 
defendants the subpoena power for obtaining wit- 
nesses in their favor. [Cases: Witnesses €2. C].S. 
Criminal Law §§ 469—485.] 


compulsory purchase. Rare. 1. EMINENT DOMAIN. 2. EX- 
PROPRIATION (2). 


compulsory sale. See sate. 


compulsory-school-attendance law. See computsory- 
ATTENDANCE LAW. 


compulsory surrender. -1. EMINENT DOMAIN. 2. EXPRO- 
PRIATION (1). 
compulsory unitization. See UNITIZATION. 
compurgation (kom-par-gay-shan), 1. [Latin con- “to- 
ether” + re ‘to clear or purge”) Hist. A trial 
y which a defendant could have Ippon (called 
compurgators), frequently 11 in number, testify that 
they believed the defendant was telling the truth. — 
Also termed wager of law; trial by oath. — compurga- 


tory, adj. 
“ta defendart cn oath and In a set form of words will deny 
him, and Hf he can 


was sc common despread the 
t.... The case of King v. Williams in 1824 
was the last instance of its use. It was fi abolished [n 
1833." 1 William Holdcwoxh, A History of English Law 
305-08 (7th ed. 1856). 
compurgator (kom-por-gay-tar). Hist. A person who 
appeared in court and made an oath in support of a 
civil or criminal defendant. — Also termed oath- 
helper. See COMPURGATION. ; 


computer crime. See CRIME. 


computer-information transaction. Copyright. An 
agreement whose primary purpose is to create, mod- 
ify, wansfer, or license computer information or 
rights in computer information. 


computer matching. The comparing of computer rec- 
ords in two separate systems to determine whether 
the same record exists in both systems. © The gov- 
ernment, for example, uses computer matching to 
find persons who are voth employed and receivin 
welfare payments and to find instances in whic 
both divorced parents are claiming the same child 
on their income-tax returns. See COMPUTER MATCHING 
AND PRIVACY PROTECTION ACT OF 1888. 


Computer Matching and Privacy Protection Act or 
1988, An act that allows governmental agencies, with 
certain limitations, to compare computerized records 
to establish or verify eligibility for benefits or to 

"recoup payments on benefits. 5 USCA § 552a. See 
COMPUTE MATCHING. 


Computer Pro Directive. See DIRECTIVE ON THE 
LEGAL PROTECTION OF COMPUTER PROGRAMS. 
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Computer Software Protection Act of 1980. Copynghi. 
An amendment to the Copyright Act of 1976, defin- 
ing “computer program” as a literary work for copy- 
right purposes and qualifying the exclusive rights of 
copyrighted-software owners. 17 USCA § 117. 


Computer Software Protection Act of 1984. Copyright. 
An amendment to the Copyright Act of 1976, enact- 
ed to protect’ copyrighted computer programs 
against illegal copying. 17 USCA § 109. 

Computer Software Rental Amendments Act. Copy- 
right. A 1990 statute prohibiting computer-program 


purchasers from leasing, renting, or lending the 
software for commercial gain. 17 USCA §§ 801-805. 


computus (kom-pye-tes). [Latin compulo “to count up; 
to reckon") Hist. A writ to compel a guardian, bailiff 
receiver, or accountant to render an accounting. — 
Also spelled compotus. 


comstockery (kom-stuk-or-ee). (often cap.) Censorship 
or attempted censorship of art or literature that is 
supposedly immoral or obscene. . 


Comstock law (kom-stok). An 1873 federal statute that 
tightened rules against mailing “obscene, lewd, or 
lascivious" books or pictures, as well as “any article 
or thing designed for the prevention of conception 
or procuring of abortions.” @ Because of the intoler- 
ance that led to this statute, the law gave rise to an 
English word roughly equivalent tc prudery — name- 
ly, comstockery. [ cases: Postal Service €°31.1.] 


con. abbr. 3. Confidence <con game>. 2. Convict 
<ex-con>. 3. Contra <pros and cons>. 4. (cap.) 
Constitutional <Con. law>. 


con, n. See CONFIDENCE GAME. 


conatus (ke-nay-tas). [Latin] Hist. An attempt, esp. to 
commit a crime. 


concealed debtor. See pEBtor. 
concealed weapon. See wEAron. 


concealment, n. 1. The act of refraining from disclo- 
sure; esp., an act by which one prevents or hinders 
the discovery of something; a cover-up. 2. The act of 
removing from sight or notice; hiding. 3. Insurance. 
he insured’s intentional withholding from the in- 
surer material facts that increase the insurer's risk 
and that in good faith ought to be disclosed. Cf. Non. 
pisctosure. [Cases: Insurance €=2961. C.J.S. Insur- 
ance §§ 538, 591-593, 698, 701, 757, 771, 774.) — 
conceal, vb. 
“Concealment ts an affirmative act intended or known to be 


se Ai keep another from learning of a fact of which he 
would otherwise have leamed. Such affirmative action is 


always equivalent to a misrepresentation and has any effect 
that a misropresetation would have ...." Restatement 
(Second) of cts § 160 cmt. a (1978). 


active concealment. The concealment by words or 
acts of something that one has a duty to reveal. 
(Cases: Fraud 16.) 


fraudulent concealment. The affirmative suppres- 
sion or hiding, with the intent to deceive or de- 
fraud, of a material fact or circumstance that one is 
legally (or, sometimes, morally) bound to re- 
veal. — Also termed hidden fraud. (Cases: Fraud 
16.) 
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ive concealment. The act of maintaining silence 
when one has a duty to speak. [Cases: Fraud 
16.) 


concealment rule. The principle that a defendant's 
conduct that hinders or prevents a paints from 
discovering the existence of a claim tolls the statute 
of limitations until the plaintiff discovers or should 
have discovered the claim. — Also termed fraudulent- 
concealment rule. (Cases: Limitation of Actions 2104.) 


concedo (kan-see-doh). [Latin] Hist. | grant. © This was 
formerly a term of conveyance. 


concentration account. A single centralized bank ac- 
count into which funds deposited at or collected at 
out-of-area locations are periodically transferred. 


conception of invention. Patents. The formation in the 
inventor's mind of a definite and permanent idea of 
a complete invention that is thereafter applied in 
practice. @ Courts usu. consider conception when 
determining priority of invention. [Cases: Patents 
90(1). C.J.S. Patents §§ 120--122.) 


conceptum (kan-sep-tam). [Latin “seized”} Civil law. A 
theft in which the stolen item was searched for and 
found in someone's possession and in the presence 
of witnesses. See furtum conceptum under FURTUM. 


concerted action. An action that has been planned. 
arranged, and agreed on by parties acting together 
to further some scheme or cause, so that all involved 
are liable for the actions of one another. — Also 
termed concert of action. (Cases: Conspiracy 2, 
24(1). C.J.S. Conspiracy 8§ 9-15, 17, 113-116.] 


concerted activity. /abor law. Action by employees 
concerning -wages or working conditions. @ Concert- 
ed activity is proenee by the National Labor Rela- 
tions Act and cannot be used as a basis for disci- 
plining or discharging an employee. (Cases: Labor 
Relations €°281. C.J.S. Labor Relations §§ 263-264] 
. cal protected concested activity involves union orga- 
Bi ies the discussion of i) among eneiovess or 
the attempt by one employee to solicit union support from 
another employee. But concerted activity need not involve a 
union. Aciivilles by groups of emptoyees unaffillated with a 
union to improve their tot at thelr work place are deemed 
activities.” Douglas L. Lesile, Labor 

in a Nutshell 64 (3d ed. 1992). 
concerted refusal to deal. Antitrust. An agreement 
between two or more persons or firms to not do 
business with a third party. © The parties to the 
nee may or may not be competitors. Concert- 
refusals to deal may violate § | of the Sherman 
Act and are analyzed under either the per se rule or 
the rule of reason, depending on the nature of the 
agreement. See BOYCOTT; PER SE RULE; RULE OF REASON, 


: concert of action. See CONCERTED ACTION. 


1 
‘ 


concert-of-action rule. See WHARTON'S RULE. 


concessi (kon-ses-1). [Latin] Hist. | have granted. @ 
Concessi creates a covenant in a lease for years; it 
does not warrant title. Concessi often appeared in the 
phrase demisi, concessi, et ad firnam tradidi (“‘demised, 
granted, and let to farm"). Cf. pen1. ; 
“Concessi (a word much used in ). in Law it 
creates a , 88 Ded! does a Warranty.” Thomas 
Blount, Nomo-Lexicon: A Law-Dictionary (1670). 


concillation procedure 


concessimus (kon-ses-a-mes). {Latin} Hist. We have 
granted. @ Concessimus is a term of conveyance that 
creates a joint covenant on the part of the grantors. 


concessio (kan-sesh-ee-oh). [[atin) Hist. A grant. @ 

This is a term of conveyance used to convey incorpo- 
real property. Pl. concessiones. 

method by the common 

redita- 

things 


which reason all corporeal 
houses, are sald to ile in , and the others, as advow- 


sons, commons, rents, e6te., to He in grant.... 
These therefore pass merely by the of the deed.” 2° 
Willam Blackstone, Commentaries on the of England 


317 (1766). 
concession, n. 1. A government grant for specific 
rivileges. 2. The voluntary yielding to a demand 
for the sake of a settlement. 3. A rebate or abate- 
ment. 4. Int'l law. A contract in which a country 
transfers some rights to a foreign enterprise, which 
then engages in an activity (such as mining) contin- 
gent on state approval and subject to the terms of 
the contract. [Cases: Treaties 8. CJ.S. Treaties 
§ 6.] — concede, vb. — concessive, adj. 


concession bargaining. Labor law. A type of collective 
’ bargaining in which the parties negotiate the em- 
ployees’ giving back previously gained improve- 
ments in wages, benefits, or working conditions in 
exchange for some form of job security, such as 
protection against layoffs. — Also termed employee 
givebacks; union givebacks. See COLLECTIVE BARGAINING. 


concessit solvere (kan-ses-it sol-va-ree). {Latin “he 
agreed to pay"} Hist. A form of debt action on a 
simple contract. @ The plaintiff alleged that the 
defendant had granted and agreed to pay to the 
plainuff the sum sued for, but had not done su. The 
defendant responded with a plea of nunguam indebi- 
tatus (“never indebted”). See mdebitatus assumpsit un- 
der ASSUMPSIT; NUNQUAM INDEBITATUS; common count 
under COUNT. 


concessor (kan-ses-ar). Hist. A grantor. Cf. coNcEssuS. 


convessum (ken-ses-em), ppl. [fr. Latin concedere “to 
grant”) Hist. Granted. @ Judges used this term to 
signify their assent to a point made‘in argument; for 
example, a court might state that a particular propo- 
sition was concessum per tolam curiam.(““granted by the 
whole court"). : Sood 


concessus (kon-ses-os). Hist. A grantee. Cf. CONCESSOR. 


conciliation, n. 1. A settlement of a dispute in an 
agreeable manner. 2. A process in which a neutral 
person meets with the parties to a dispute and 
explores how the dispute might be resolved; esp., a 
relatively unstructured method of dispute resolution 
in which a third party facilitates communication 
between parties in an attempt to help them seule 
their differences. @ Some jurisdictions, such as Cali- 
fornia, have Family Conciliation Courts to help re- 
solve problems within the family. — Also termed (in 
sense 2) facilitation; conciliation dure. Cf. MEDIA. 
TION; ARBITRATION. — conciliate, vb. — conciliative, 
conciliatory, adj. — conciliator, n. 


conciliation court. See small-claims court under court. 
conciliation procedure. See CONCILIATION (2). 


concilium 


concilium (kon-sil-ee-am). (Latin “council"} 1. Hist. 
The sitting of a court to hear argument in a case; a 
motion requesting a day to present an argument. 2. 
CONCILIUM PLEBIS. 
concilium plebis (kon-sil-ce-om plee-bis). [Latin “as- 
sembly of the people”) Roman law. An assembly of 
the plebs gathered together tv enact legislation. — 
Often shortened to concilium. See riewiscrrem, Cf 
comitia tributa under comrria. 
“Legisiatlon was carried on to some extent by the Comitia 
Tributa and in an increasi bp hed by the assembly of the 
plete, . in historical 


plebs atone, cencilium times, was 
also based on the tnbutal assembly, 

over by a tibune of plebs, was active from 
early times and was on constitutl 

ns, enacted by that approved by 

A was regarded cn the 
community. tts ena , ta, were often called, as 
binding the whole comm ; .. ee WLW. Buckland, 
A Text-Book of Roman Law fram Augustus fo Justinian 4 


‘Peter Stein ed. Sd ed. 1963). 

“The pressure of plebelan agitation had led to the creation 
of tribunes of the plebs (494 8.C.) for the protection of 
individual citizens oppression, with the to hotd 
meetings of an assembly called the Concitium Piebis, which 
eventually became Identical with the Comitia Tributa, except 
that it com only the plebelan members of the Roman 
people, the The resolutions of this as- 
sembly (pfebiscita) at first bound the plebelans only, bul by 
an obscure development culminating In the panes of the 
EO es of 287 8.C., they 8 to ba b ng 8a Fens 
on the whole pecpie, patriclans and plebeians alike. 

tlam A. Hunter, introduction to Roman Law 16 (F.H. Lawson 
ed., Sth ed, 1934). 


concilium regis (kon-sil-ee-om ree-jis). (Latin “assem- 
bly of the king") Hist. A tribunal that, during the 
reigns of Edward I and Edward II, heard cases of 
extraordinary difficulty. 

conclude, vb. 1. To ratify or formalize (a treaty, con- 
vention, or contract) <it can be difficult to amend a 
contract that the parties have already concluded>. 
2. To bind; estop <the admissions concluded the 
party as a matter of law>. 8. Scols law. To sign (a 
contract, letter, etc.) for the sale of real property. © 
This term most commonly appears in the phrase 
conclude missives. 


conclusion, n. 1. The final part of a speech or writing 
(such as a jury argument or a pleading). 2. A judg- 
ment arrived at by reasoning; an inferential state- 
ment. 3. The closing, settling, or final arranging of a 
treaty, contract, deal, etc. See opinion (2). 4. Archaic. 
An act by which. one. estops oneself from doing 
anything inconsistent with the act. 
“Conclusion is, when a man by his own act upon record 
hath himself with a duty or other thing .... So ff 
the , upon a caplas to him directed, retums that he 
hath taken the body, an hath not the body in court at 
the day of the retum, he shall be amerced ...." Termes de 
la Ley 102-03 (ist Am. ed. 1812). 


conclusional, adj. See CoNCLUSORY. 
conclusionary, adj. See CONCLUSORY. 
conclusion of fact. A factual deduction drawn from 


observed or proven facts; an evidentiary inference. 
Cf. FINDING OF FACT. 


conclusion of law. An inference on a question of law, 
made as a result of a factual showing, no further 
evidence being required; a legal inference. Cf. Finp. 
ING OF FACT; LEGAL CONCLUSION. 
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conclusion to the country. Archaic. The closing part of 
a pleading that requests the trial of an issue by a 
jury. Cf. Gomnc To THE COUNTRY. 


conclusive, adj. Authoritative; decisive; convincin 
<her conclusive argument ended the debate>. Cf. 
CONCLUSORY. 


conclusive evidence. See EVIDENCE. 
conclusive presumption. See PRESUMPTION. 


conclusive proof. See conclusive evidence (1) under evi- 
DENCE. 

conclusory (ken-kloo-ze-ree or -sa-ree), adj. Express- 
ing a factual inference without stating the underly- 
ing facts on which the inference is based <because 
the plaintiff's allegations lacked any supporting evi- 
dence, 7 were merely conclusory>. — Also 
termed conclusional; conclusionary. Cf. CONCLUSIVE. 


concomitant (ken-kom-a-tant), adj. Accompanying; in- 
cidental <concomitant actions>. — concomitant, n. 


concomitant evidence. See EVIDENCE. 


concord (kon-kord or kong-), n. 1. An amicable ar- 
rangement between parties, esp. between peoples or 
nations; a compact or treaty. 2. Archaic. An agree- 
ment to compromise and settle an action in trespass. 


“Concord is an Agreement made between two or more, 
upon a Trespass committed; and is divided into Cancord 


executory, % .-. 3 one binds not, as 
belig tm . but the other fs abcofute, and ties the 

Party." Giles Jacob, A New Law-Dictionary (8th ed. 1762). 
3. Archaic. An in-court agreement in which a person 
who acquired land by force acknowledges that the 
land in question belongs to the complainant. See ve- 
FORCE. 

“Next comes the concord, or agreement itself, alter teave 

obtained from the court; which Is usually an acknowledg- 


men oe oa maf ocd bay ae lotr 
possession uestion are 

com . m , Commentariss an the 
Laws of England 350 (1766). 


4. Hist. The settlement of a dispute. 


final concord. A written aye between the 
parties to an action by which they settle the action 
i court, with the court's permission. — Also 
... termed finalis concordia; final peace. 
concordat (kon- or ken-kor-dat). 1. An agreement 
between a government and a church; esp. the Ro- 
man Catholic Church. (Cases: poe Societies 
29. C_J.S. Religious Societies §§ 36-37.) 


between States, 
8 restricted to only those treaties concluded wi 
Holy See." Heribert Franz Kock, “Concordats,” In 1 
Encyclopedia of Public Intemational Law 164 (1892). 
2. Hist. Eccles. law. An agreement between ecclesias- 
tical persons concerning a benefice, such as a resig- 
nation or promotion. See senerice. 3. An agreement 
between secular persons or entities. 


concordatory (ken-kor-da-tor-ee), adj. Of or relating 
to a concordat, esp. one between church and state in 
France. 

Concordia discordantium canonum (kon-kor-dee-s dis- 
kor-dan-shee-em ko-nohn-em). [Latin “the harmony 


aoe Oe Me eer ee Aa. | 
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of the discordant canons"] Hist. A collection of eccle- 
siastical authorities compiled by Gratian, an Italian 
monk, ca. 1140. @ Gratian analyzed questions of law 
by drawing conclusions from side-by-side compari- 
sons of a variety of texts. Later canonist scholarship 
usu. proceeded from Gratian’s work. — Also termed 
Decretum Gratiani; Decreturn. 


“Another of jurisprudence was coming into being. 
From humble bagtnnga to canon la had grown into 
em. Already 


mankind simply the Decretum 

Gratiani, or yet more simply the Decretum. It is a 
book. The which Its author was not that of a 
theofogian, not that of an eccleslastical ruler, but that of a 
fawyer.... The Oecretum soon became an authoritative 
text-book and the canonist seldom went behind It.... The 
cancnist had Po te that Ich lish 
lawyers have @ upon was 
Pol . Maitiand, The History of English Law 

Before the Time of Edward | 112-13 (2d ed. 1888). 
concourse (kon-kors or kong-). Scots law. 1. The simul- 
taneous existence of two actions based on the same 
facts, esp. a civil action and a criminal action; the 
concurrence of a public prosecutor in a private 
prosecution. 2. The concurrence of the public prose- 
cutor to a criminal prosecution by a private person. 


“A private party may prosecute for the ishment of an 
offence perpetrated against himself, and for which the pub- 
fic prosecutor may refuse to at public ex- 
pense; but the concourse of the public ‘or Is neces 
Sary, and tt cannot be refused; or if case may 


prosecuting for the i 
Sftho Law of Scotiend 162 


principal 
interest.” Hugh Barclay, A D: 
(3d ed. 1865). 
3. A conflict among creditors or claimants. See con- 
CURSUS (1). 


concubinage (kon-kyoo-ba-nij), n. 1. The relationship 
of a man and woman iho cohabit without the 
benefit of marriage. [Cases: Marriage €=22. C.].S. 
Marnage §§ 24-25.) 2. The state of being a concu- 
bine. 3. Hist. A plea ina dower action made by a 
defendant who asserts that the plaintiff is the defen- 
dant's concubine rather than wife. 


“Concubinage, in common Acceptation is the Keeping of a 
: as an 


she seeks to be endowed, but his Cencu- 
A New Law-Dictionary (8th ed. 1762). 


- concubinatus (kon-kyoo-bi-nay-tes), n. [Latin “concubi- 


nage"] Roman law. A permanent, monogamous un- 
ion of a man and a woman who are not legally 
married. @ Concubinatus was not prohibited by law, 
but carried fewer benefits than a legal marriage. Cf. 
JUSTAE NUPTIAE. 
“(Cjoncubinage (concubinatus) ... 
Ich wa have no precise 
far from belng prohibited by 5 ulated 
being treated as a lawful connexion. It s almost a 


concurrent cause 


“Mariage and Divorce under Roman and English Law,” in 3 
Select in Anglo-American Legal 806-07 
(1909). 
concubine (kong-kye-bin). 1. Archaic. A woman who 
cohabits with a man to whom she is not married. @ A 
concubine is often considered a wife without title. A 
concubine's status arises from the permanent cohabi- 
tation of a man and a woman as husband and wife 
although without the benefit of marriage. Cf. com- 
mon-law wife under wire; courtesan. [Cases: Mar- 
riage €°54. C.J.S. Marriage §§ 43-44.) 2. Hist. Eccles. 
law. A secondary or inferior wife, usu. in a polyga- 
mous marriage, who lacks the full rights and privi- 
leges of the first wife. @ Although a concubine was 
expected to serve all the functions of a legitimate 
wife, she had no authority in the family or house- 
hold, and was denied certain legal protections. For 
instance, her husband could easily.disown her, she 
had no dower rights, and her children could not 
inherit from their father if he had children by his 
first wife. A concubine was also barred from certain 
spiritual comforts, such as churching after the birth 
of a child. 


concubitor (kan-kyoo-bi-tohr), n. One who keeps a 
concubine. 


concur (koen-ker), vb. 1. To agree; to consent. 2. In a 
judicial opinion, to agree with the judgment in the 
case (usu. as expressed in the opinion of another 

* judge), or the opinion of another judge, but often 
for different reasons or through a different line of 
reasoning. 3. (Of a house in a bicameral legislature) 
to accept an amendment passed by the other house. 

“When a bill has been amended In the second house and 


peers Var nee micron tent Hb tentnien by met Wee 19 
heuse ing the facts and 


Conference . 
Mason's Manual of Legislative Procedure § 766, at 553 
(2000). 
4. Civil law. To join with other claimants in present- 
ing a demand against an insolvent estate. 


concurator (kon- or ken-kyuur-a-tor). Civil law. A joint 
ig@ardian or co-curator. See CURATOR. 


concurrence. 1. Agreement; assent. 2.°A vote cast by a 
judge in favor of the judgment reached, often on 
grounds diffcring from thosc expressed in the opin- 
ion or opinions explaining the judgment. 3. A sepa- 
rate written opinion explaining sucl: a vote. — Also 
termed (in sense 3) concurring opinion. [Cases: Courts 
108. C.J.S. Courts § 175.] 4. Acceptance if one 
house in a bicameral legislature of an amendment 
passed by the other house. 


concurrency, n. 1. Archaic. The quality or fact of being 
concurrent in jurisdiction; joint right or authority. 2. 
Criminal procedure. An identical duration for two or 
more criminal sentences assessed against the same 
defendant. 


concurrent, adj. 1. Operating at the same time; cover- 
ing the same matters <concurrent interests>. 2. 
Having authority on the same matters <concurrent 
jurisdiction>. (Cases: Courts 4-472, 489, 510; Fed- 
one vain 1131. CJS. Courts §§ 186, 203, 222, 


concurrent cause. See CAUSE (). 


concurrent condition 


concurrent condition. See CONDITION (2). 
concurrent consideration. See CONSIDERATION (2). 
concurrent covenant. See COVENANT (1). 
concurrent estate. Sve ESTATE (1). 

concurrent finding. See FINDING OF Fact. 


concurrent interest. See concurrent estate under ESTATE 
a). 


concurrent jurisdiction. See suRISDICTION, 
concurrent lease. See LEASE. 

concurrent lien. See Lien. 

concurrent negligence. See NEGLIGENCE. 
concurrent policy. See INSURANCE POLICY. 
concurrent power. See POWER (3). 


concurrent registration. Trademarks. The approved re- 
cording of identical or similar marks by multiple 
owners if each mark was commercially used before 
the owners applied for registration and the risk of 
consumer confusion is slight. @ The U.S. Patent and 
Trademark Office may impose restrictions on each 
mark's use to prevent consumer confusion. [Cases: 
Trade Regulation 152. C.].S. Trade-Marks, Trade- 
Nates, and Unfair Competition §§ 148, 153, 156-157, 
160, 173-174.] 


concurrent remedy. See REMEDY. 
concurrent representation. See REPRESENTATION (21. 
concurrent resolution. See RESOLUTION (1). 


concurrent-sentence doctrine. The principle that an 
appellate court affirming a conviction and sentence 
need not hear a challenge to a conviction on another 
count if the conviction on the other count carries a 
sentence that is equal to or less than the affirmed 
conviction. {Cases: Criminal Law @°1177. C_J.S. 
Criminal Law § 1723.) 

concurrent sentences. See SENTENCE. 

concurrent tortfeasors. See TORTFEASOR. 

concurrent writ. See writ. 

concurring opinion. See CONCURRENCE (9). 

concurso (kon- or ken-ker-soh), n. [Latin lit. “to run 
hither and thither”) Civil law. An action in which a 
creditor seeks to enforce a claim against an insolvent 
debtor. 

concursus (kon- or kan-kor-ses). {Latin “a running 
together”) 1. Civil & Scats law. A proceeding in 
which two or more creditors claim, usu. adversely to 
each other, an interest in a fund or estate so that 
they can sort out and adjudicate all the claims on the 
fund. See CONCOURSE (3). 2. Civil law. inTERPLEADER. 3. 
Eccles. law. An examination to determine a person's 
fitness for parochial office. 


concursus debiti et crediti (kan-ker-sas deb-i-tu: et cred- 
i-t!). [Law Latin] Scots law. A running together of 
debt and credit. @ The phrase appears in reference 
to requirements for supporting a plea of compensa- 
Hon. 
“Concursus debit et crediti .... This is to found 


a plea of compensation, for the parties must be debtor and 
creditor, gach in his own right and at the same time. Thus, if 


A sue B for payment of a dabt due by B 
compensation a debt due to him by A, and here there is the 
necessary concurrence. But, if the firm of which A 
suing B for a debt due by him to them, be met by 
pave cn Componsasor Dy Fi On the round of 
debt due by A, the plea will not be F 
wie Beet Pleat a 
‘S Latin M 


Separate person,” John Trayner" Frayne 

separate " rayner, 

88-89 (4th ed. 1894). sila 

concursus in delicto (kon- or kan-ker-sas in da-lik-toh). 
{Latin} Cooperation in crime. 

concussio (kan-kash-ee-oh), n. [Latin] Rowan law. The 
offense of extorting money or gifts by threat of 
violence. @ In modern civil-law contexts, the term is 
often anglicized to concussion. — concuss, vb. 

concussionary. Archaic. A person who extorts from 
others under guise of authority; one who practices 
concussion. ’ 


condedit (ken-dee-dit or ~ded-it). [Latin “he made (a 
will)"] Eccles. law. A defensive plea filed by a party in 
response to an ecclesiastical-court libel (i.e., com- 
plaint) questioning the veracity of a will. — Also 
spelled condidit. 


condemn, vb. 1. To judicially pronounce (someone) 
guilty. 2. To determine and declare (property) to be 
assigned to public use. See exinenr vouMain. 3. To 
adjudge (a building) as being unfit for habitation. 4. 
To adjudge (food or drink) as being unfit for human 
consumption. 5. Maritime law. To declare (a vessel) to 
be forfeited to the government, to be a prize, or.to 
be unfit for service. 


condemnation (kon-dem-nay-shan), n. 1. The act of 
judicially pronouncing someone guilty; conviction. 2. 
e determination and declaration that certain 
property (esp. land) is assigned to public use, subject 
to reasonable compensation; the exercise of eminent 
domain Ly a governmentul entity. See eminent vo- 
MAIN. 


excess condemnation. A taking of land in excess of 
the boundaries of the public project as designed by 
the condemnor. [ s: Eminent Domain «58. 
C.J.S. Eminent Domain §§ 68-69.} 


inverse condemnation. An action brought by a 
property owner for compensation from a govern- 
mental entity that has taken the owner's property 
without bringing formal condemnation proceed- 
ings. — Also termed constructive condemnation, re- 
verse condemnation. (Cases: Eminent Domain @ 266. 
C.J.S. Eminent Domain §§ 375, 377, 381.) 

quick condemnation. The immediate taking of pos- 
session of private property for public use, whereby 
the estimated compensation is deposited in court 
or paid to the condemnee until the actual amount 
of compensation can be established. — Also 
termed quick-take. (Cases: Eminent Domain © 187, 
188. C.J.S. Eminent Domain §§ 210-212, 221.] 


8. An official pronouncement that a building is unfit 
for habitation; the act of making such a pronounce- 
ment. 4. The official pronouncement that a thing 
(such as food or drink) is unfit for use or consump- 
tion; the act of making such a pronouncement. 
[Cases: Health €°392. C.J.S. Limitations of Actions 
§ 88.] 5. Maritime law. The declaration that a vessel 
is forfeited to the government, is a prize, or is unfit 
for service. 


notiaiors 
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condemnation blight. 1. The reduction in value that 
the property targeted for condemnation suffers in 
anticipation of the taking. 2. The physical deteriora- 
tion of property targeted for condemnation in antici- 
pation of the taking. 


condemnation money. 1. Damages that a losing party 
in a lawsuit is condemned to Lo 2. Compensation 
paid by an expropriator of land to the landowner for 
taking the property. 

condemnatory (ken-dem-no-tor-ee), adj. 1. Condemn- 
ing: expressing condemnation or censure. 2. Of or 
relating to the use of eminent domain or expropria- 
tion. 

condemnee (kon-dem-nee). One whose property is 
expropriated for public use or taken by a public- 
works project. ; 

condemnor (kon-dem-nor or kan-dem-nar). A person 
or entity that expropriates property for public 
use. — Also spelled condemner (kon-dem-nar). 


: condensate. See DISTILLATE (1). 


condescendence (kon-di-sen-dants), n. Scots law. A 
statement of facts isi a civil pleading, set out in 
consecutively numbered paragraphs, that the claim- 
ant relies on to justify the claim. 


condictio (ken-dik-shee-oh), n. [fr. Latin condicere “to 
demand back"} Roman & civil law. A personal action 
in the nature of demanding something back; an 
action of debt. @ In the sense here used, debt must be 
understood broadly to cover not only contractual but 
also quasi-contractual or tort claims. Condictio is usu. 
founded on an obligation to give or do a certain 
thing or service. — In English termed condiction; 
action of debt. Pl. condictiones (an-dik-shee-oh- 
neez). — condictitious, condictious, adj. 
“Condiction was a form of 


quality, but the ; 

borrower pees co repay Oe this, but so much of the 
article and quality . When condiction was applied to 
hes Srtant subjeces, but this 


money, were redemanded. tn practice 
not used, or Justinian has cut it out.” 2 Henry John Roby, 
Roman Private Law 76 (1902). . 


was the condictio, a 


Iiquid . of con- 
dictio were also distinguished according to the cause which 
gave tise to them, as condictio furtiva, ictio i 
and others ...." R.W. Lee, The Elements of Reman Law 
435 (4th ed. 1956). 


condictio causa data, causa non secuta (ken-dik- 
shee-oh kaw-za day-tea, kaw-za non si-kyoo-ta). 
{Latin “claim for recovery, consideration havin 

been given but consideration not having fob 
lowed" Roman & civil law. An action for recovery 
of money paid when the consideration for the 
payment has not been furnished. © The classic case 
in Scotland concerned an advance payinent for 
ship's engines: war broke out, the engines were 
requisitioned but never supplied, and the payment 


condictlo 


was held to be recoverable. Pl. condictiones causa 
data, causa non secuta. 


condictio certi (kan-dik-shce-oh ser-u). [Latin 
“claim for recovery of a certain sum or thing”) An 
action based on a promise to do a thing, where the 
promise is certain. 


condictio ex causa furtiva (kan-dik-shee-oh cks 
kaw-za far-ti-va). See condictio rei furtivae. 


condictio ex lege (kon-dik-shee-oh eks lee-jee). {Lat- 
in “claim for recovery under a statute”) An action 
arising where a statute creates an obligation but 
provides no remedy. 


condictio furtiva (ken-dik-shee-oh far-ti-va). See 
condictio rei furtivae. 

condictio incerti (ken-dik-shee-oh in-sar-ti). [Latin 
“claim for recovery of an uncertain amount"”} An 
action to recover an uncertain amount. 


condictio indebiti (ken-dik-shee-oh in-deb-a-t). 
{Latin “claim for recovery of something not due’’] 
An action to prevent the unjust earichinent of a 
defendant who had received money or property 
from the plaintiff by mistake. — Also termed actio 
condictio indebiti (though strictly speaking this is a 
solecism). 


condictio ob rem dati, re nen secite (ken-dik-slee- 
oh ahb rem day-tl, ree non si-kyoo-ta). (Latin 
“personal claim based on a transfer made for a 
puree that has failed") Roman law. A condiction 
or something handed over for a purpose that has 
failed, as for the settlement of a lawsuit when in 
fuct the lawsuit has nevertheless continued. 


condictio ob turpem vel injustam causam (kan-dik- 
shee-oh ahb ter-pam vel in-jos-tam kaw-zam). 
{Latin “personal claim on an immoral or 
illegal cause’] Roman law. A personal claim by an 
innocent party to recover money or property paid 
for an immoral or illegal purpose. — ae ap 
shortened to condictio ob tunpem causam. 


“The condictio ob turpem vel Iniustam causam where 


the ent or conveyance had besn made for an 
(e.g. to induce the recipient not to commit 
a@ crime, or tc return what . borrowed and was 
unted Ee th ‘urbinade, precwold Gar he 
e ’ as . 
pe tf the been made to induce the 


example, payment had 
Presa to commit a crime.” Barry Nicholas, An introduc- 


Roman Law 230 (1962). 

condictio rei furtivae (ken-dik-shee-oh ree-1 far-ti- 
vee). [Latin “claim for recovery of a stolen thing”} 
An action tg recover a stolen thing or its value if 
the thing could not be returned. @ A condictio rei 
furtivae could be brought by an owner or pledgee 
against the thief or the thief's heirs. — termed 
condictio furtiva; condictio ex causa furtiva. 


condictio sine causa (kan-dik-shee-oh si-nee kaw- 
za). {Latin “claim for recovery of money or a thing 
given without consideration”] An action for the 
recovery of property transferred without consider- 
ation and in contemplation of a specific event that 
did not occur, such as a dowry made in view of a 
marriage that does not take place. 


condictio triticaria (ken-dik-shee-oh tri-ti-kair- 
ee-a). [Latin “claim for recovery of wheat") An 


conditio 


action for the recovery of a specified quantity of a 
named commodity. 


conditio (ken-dish-ee-oh). [Latin] A condition. 
conditio sine qua non. See siNE QUA NON. 


conditio si sine liberis decesserit (kan-dish-ee-oh st si- 
nee lib-or-is di-ses-ar-it), [Latin “the condition if he 
should have died childless"] Roman law. An express 
or implied clause in a will providing that if the heir 
or legatee dies childless, the property is to go to 
another person, such as the testator’s own descen- 
dants. 


condition, n. 1. A future and uncertain event on 
which the existence or extent of an obligation or 
liability depends; an uncertain act or event that 
eager or negates a duty to render a promised 
performance. @ For example, if Jones promises to 
pay Smith $500 for repairing a car, Smith’s failure to 
repair the car (an implied or constructive condition) 
relieves Jones of the promise to pay. [Cases: Con- 
tracts €°218-227. C.}.S. Architects § 16; Contracts 
§§ 355-358, 362, 444-445, 450, 557-560.] 


“ ‘Condition’ is used In this Restatement to denote an event 
qualifies 


“Strictly, a condition is a fact or event cn the occurrence of 
which some right or duty comes Into existence; a 
party may that this fact is so, or that the event will 
take place, but ft Is equally possible that no party to the 
contract [apes this. An 


down’). ets Conditien in several senses. Some- 
times use It to refer to the term In the agreement that 
makes the promise conditional... . also 
use condition to refer to an operative fact rather toa 
term. According to Restatement Second a condition is 


before 
tract becomes due.’ This use of e word has the support of 
rrr writers.” E. Allan Famsworth, Contracts § at 
51 (3d ed. 1999). 


2. A stipulation or prerequisite in a contract, will, or 


other instrument, constituting the essence of the 
instrument. @ If a court constru@s a contractual 
term to be a condition, then its untruth or breach 
will entitle the party to whom it is made to be 
discharged from all liabilities under the contract. 
[Cases: Contracts $°218-227; Wills 639-668. 
CJS. Architects § 16; Contracts §§ 355-358, 362, 
444-445, 450, 557-560; Wills §§ 1380~1424.] 


affirmative condition. See positive condition. 
casual condition. Civil law. A condition that de- 


pends on chance; one that is not within the power 


of either party to an agreement. 


es) 
jem 
N 


collateral condition. A condition that requires the 
performance of an act having no relation to an 
agreement's main purpose. 


compulsory condition. A condition expressly requir- 
ing that a thing be done, such as a tenant's paying 
rent on a certain day. 


concurrent condition. A condition that must occur 
or be performed at the same time as another 
condition, the performance by each party sepa- 
rately operating as a condition precedent; a con- 
dition that is mutually dependent on another, 
arising when the parties to a contract agree to ex- 
change performances simultaneously. — Also 
termed tion concurrent. (Cases: Contracts 
225. C_J.S. Contracts § 362.) 


“Conditions concurrent are acts that the parties to a con- 
tract are under duties of peri concurrently, the act of 


affected, but only with the act of the other party." Willlam R. 
Anson, Principles of the Law of Contract 412-13 (Arthur L. 
Corbin ed., 3d Am. ed. 1919). 


condition implied by law. See constructive condition. 
condition implied in law. See constructive condition. 


condition precedent (pra-seed-ant alse pres-a-dant). 
An act or event, other than a lapse of time, that 
must exist or occur before a duty to orm 
something promised arises. @ If the conditon does 
not occur and is not excused, the promised per- 
formance need not be rendered. The most com- 
mon condition contemplated by this phrase is the 
immediate or unconditional duty of performance 
by a promisor. (Cases: Contracts €9221. C.J-S. 
Contracts §§ 356. 444-445, 450.) 


“Before one gets too confused by the precedent and sub- 
fications, it might be helpful to know that in 
bstantive rence 


i ent and subsequent 
the burden of pleading and proof, the seeking to 
being required sia and 


pte = condon precedent and to 


uent that would terminate his duty.” Claude Rohwer & 
one D. Schaber, Contracts in a Nutshell 313 (4th ed. 
condition subsequent. A condition that, if it occurs, 
will bring something else to an end; an event the 
existence of which, by br Sakae ‘of the parties, 
discharges a duty of performance that has arisen. 
(Cases: Contracts @°226. C.J.S. Architects § 16; 
Contracts § 357.) 
“H ... the deed or will uses such words as ‘but If, ‘on 
ed, however,’ or ‘if, however,’ it will 
be assumed that a was 
Thomas F. Bergin & Paul G. Haskell, to 
Estates in Land and Future Interests 50 (2d ed. 1984). 
constructive condition. A condition contained in an 
essential contractual term that, though omitted by 
the parties from their agreement, a court has 
supplied as being reasonable in the circumstances; 
a condition imposed by law to do justice. @ The 
cooperation of the parties to a contract, for exam- 
le, is a constructive condition. — Also termed 
implied-in-law condition; condition implied by law; con- 
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dition implied in law. CI. lied-in-fact condition. 

(Cases: Contracts 9220. C.J.S. Contracts § 355.] 

oe conditions are imposed by law to do jus- 

. The dividing line between an express condition 

ad constructive conditions is often quite indistinct. Yet, the 

een is often of crucial Borie dee The genezal dete 
ioveming an express 

ormed. 1 Le general rule as to constructive conditions is 

tal compliance is sufficient." John D. Calamari 

a Josaph oh. Peto, The Law of Contracts § 11.8, at 402 


copulative condition (kop-ya-la-tiv or -lay-tiv). A 
condition requiring the performance of more than 
one act. Cf. disjunctive condition; single ¢ 


dependent condition. A mutual covenant that goes 
to the consideration on both sides of a contract. 
disjunctive condition. A condition requisitig the 
performance of one of several acts. Cf. copulative 
condition; single condition. 

dissolving condition. See resolutory condition. 

s condition. 1. A condition that is the mani- 
fested intention of the parties. (Cases: Contracts 
219.) 

the: ~*~ the Inten- 


the agreement of th the parties. This is so whether the 
tion to have the duty subject ect 10 a condition be manifested in 
words, or conduct or type of utterance.” 


edly Gl any 

John Edward lurray Jr., Murray on Contracts § 143, at 290 
(2d ed, 1974), 

2. A condition that is explicitly stated in an instru- 

ment; esp., a contractual condition that the parties 

have reduced to writing. 


implied condition. A condition that is not expressly 
mentioned, but is imputed by law from the nature 
of the transaction or the conduct of the parties to 
have been tacitly understood between them as a 

art of the agreement. See constructive condition; 
implied-in-fact condition. [Cases: Contracts $220. 
C.J.S. Contracts § 355.] 


implied-in-fact condition. A contractual condition 
that the parties have implicitly agreed to by their 


conduct or by the nature of the transaction. Cf. ,j. 
constructive condition. (Cases: Contracts @ 220. 


C.J.S. Contracts § 355.] 
implied-in-law condition. See constructive condition. 


inherent condition. A condition that is an intrinsic 
art of an agreement; a condition that is not newly 
imposed but is already present in an agreement. 


en be condition, A condition that can be fulfilled 
out violating the law. 


mixed condition. Civil law. A condition that de- 
pends either on the will of one party and the will 
of a third person, or on the will of one party and 
the happening of a causal event. 


negative condition. A condition forbidding a party 
from doing a certain thing, such as prohibiung a 
tenant from subletting leased property; a promise 
not to do something, usu. as part of a larger 


agreement. — Also termed restrictive condition, See 

easement under EASEMENT. 
positive condition. A condition that requires some 
affirmative 


act, such as paying rent. — Also term 
condition. 


condition 


potestative condition. ae ae pled Civil law. A 
condition that will be fulfilled only if the obligated 
party chooses to do so. @ Louisiana no longer uses 
this term, instead providing that this type of condi- 
tion will render the obligation null. La. Civ. Code 
art. 1770. Cf. sus condition; resolutory condi- 
tion, [Cases: Contracts © 10. C.J.S. Contracts 
§ 108.) 


preexisting condition. Insurance. A physical or men- 

tal condition evident during the period before the 

effective date of a mnedicabinnirance policy. © Typ- 

ically, coverage for later treatment for such a 

condition is excluded if symptoms of the condition 

ae resent during the period ‘before the policy 
ective. [Cases: Insurance €°2475.] 


pacer condition. A condition that is also a 
promise. 

“The distinction between a condition which fs also a 

tse, and a condition which is not the subject of a p ys 


often one of great difficulty and Importan ce, eaperial 
where the cin is implied and not ee ae tt 4 
itunate an ol trig pra word 


a usage which lls proposed to ¢ ere, 
PS. ‘ata An Introduction to the Law of Contra ia Gd 


ed. 198 
ees condition (ra-zol-ya-tor-ee). Civil law. A 
condition that upon fulfillment terminates an al- 
ready enforceable obligation and entitles the par- 
ties to be restored to their original positions. — 
Also termed resolutive condition; dissolving condition. 
Cf. potestative condition. 


restrictive condition. See negative condition. 


single condition. A cundition requirin 
formance of a specified thing. Cf. c 
tion; disjunctive condition. 


suspensive condition. Civil law. A condition that 
makes an obligation mandatory only if a specified 
but uncertain event occurs. Cf. ive condition. 
(Cases: Contracts 222. CJS. Contracts 
§§ 356-357.) 


testamentary condition. A condition that must be 
satisfied before a gift made in a will becomes 
effective. 


ering condition. A arcumstance that must exist 
before a legal doctrine applies; esp., in criminal 
law, a circumstance that must exist before an actor 
will be entided to a justification defense. 


unlawful condition. A condition that cannot be 
fulfilled without violating the law. 


38. Loosely, a term, provision, or clause in a contract. 
(Cases: Sales €85(1); Vendor and Purchaser 79. 
CJS. Sales §§ 99-101, 154; Vendor and Purchaser 
§§ 125, 141.} 
“This term condition is ge age ed peer na Bernie 
ee cay spel a contract, which coorees 
comping. g. Such sa fact ray be dgsctbed a such i's te 
may not. in either Raagin the term of the 
pid should ¢ ek gett be called the condition.... ttis 
fot uncommon, popularty, to speak of a condition of the 


contract as eos ee fet ee ee con- 
tract. This shoul oi bee evieiced, Wiliam A. Anson, Principles 


the per- 
condi- 


conditional 


of the Law of Contract 228 n.1 (Arthur L. Corbin ed., 3d Am. 
6d. 1919). 


“The word ‘condition’ Is used In the law of propery well 
abl pid idling alsa ey 
ae ~ .’ in such a sense it performs no useful service.” Id. 
at 409, 
4. A qualification attached to the conveyance of 
property providing that if'a particular event does or 
does not take place, the estate will be created, 
enlarged, defeated, or transferred. 5. A state of 
pene: an essential quality or status. — condition, 
vb. 
artificial condition. A physical characteristic of real 
property, brought about by a person's affirmative 
act instead of by natural-forces. 
dangerous condition. 1. A property defect creating 
a su tial risk of injury when the property is 
used in a reasonably foreseeable manner. @ A 
dangerous condition may result in waiver of sover- 
eign immunity. (Cases: Automobiles C°258; Mu- 
nicipal Corporation: 847; Negligence ©1086. 
C.J.S. Motor Vehicles §§ 443, 448-449, 451, 
463-464, 467; Municipal Corporations §§ 805-807; 
Negligence 8§ 469-470, 573-574, 580.] 2. A prop- 
erty risk that children, because of their immatu- 
rity, cannot appreciate or avoid. [Cases: Negli- 
gence 1016, 1067. C.J.S. Negligence §§ 472495, 
513.) 
conditional, adj. Subject to or dependent on a condi- 
tion <a conditional sale>. 
conditional acceptance. See ACCEPTANCE (4). 
conditional adjournment. See anjOURNMENT. 
conditional admissibility. See apmissiBi.ity. 
conditional assault. See assauLt. 
conditional assignment. See ASSIGNMENT (2). 
conditional bequest. See Bequest. 
conditional contraband. See CONTRABAND. 
conditional contract. See CONTRACT. 
_ conditional conveyance. See CONVEYANCE. 
conditional covenant. See COVENANT (1). 
conditional creditor. See crenrror. 
conditional delivery. See pe.ivery. 
conditional devise. See pevise. 
conditional divorce. See conversion divorce under D}- 
VORCE. . ; 
conditional duty. See purty «). 
conditional estate. See esiale on condition under ESTATE 
qd). 
conditional fee. 1. See fee simple conditional under FEE 
SIMPLE. 2. CONTINGENT FEE. 
conditional guaranty. See GUARANTY. 
conditional indorsement. See INDORSEMENT. 
conditional judgment. See JUDGMENT. 
conditional legacy. See LEGACY. 


conditional limitation. See LiMrTaTION. 
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conditionally privileged communication. See commu. 
NICATION. 


conditional obligation. See osLicaTion. 

conditional pardon. See -arnon. 

conditional payment. See PAYMENT. 

conditional plea. See plea (bp. 

conditional presumption. See rebuttable presumplion 
under PRESUMPTION. 

conditional privilege. See qualified privilege under 
PRIVILEGE (1). 

conditional promise. See proxise. 

conditional proof. See rroor. 

conditional purpose. 1. An intention to do something, 
conditions permitting. 2. Criminal law. A ible 
defense against a crime if the conditions make com- 
mitting the crime impossible (e.g., “I will steal the 
money if it’s there,” and the money is not there). 

conditional release. See RELEASE. 

conditional revocation. See DEPENDENT RELATIVE REVO. 
CATION. 

conditional right. See ricut. 

conditional sale. See sai.e. 

conditional sales cuntract. See INSTALLMENT CONTRACT. 

conditional sentence. See SENTENCE. 

conditional use. See use (. 

conditional-use permit. See srpECIAL-USE PERMIT. 

conditional will. See wit. 

conditional zoning. See ZONING. 

condition concurrent. See concurrent condition under 
CONDITION (2). 

condition implied by law. See constructive condition 
under CONDITION (2). 

condition implied in law. See constructive condition 
under CONDITION (2). 

conditioning the market. See GUN-JUMPING. 

condition of employment. A qualification or cdrcum- 
stance required for obtaining or keeping a job. 

condition precedent. See CONDITION (2). 

conditions of sale. The terms under-which auctions 
are to be conducted. @ The conditions of sale are 
usu. placed in the auction room for public viewing 


before the sale. (Cases: Auctions and Auctioneers 
7. C.J.S. Auctions and Auctioneers §§ 2, 8.] 


condition subsequent. See CONDITION (2). 


condominia (kon-da-min-ee-9). Civil law. Coownerships 
or limited ownerships. @ Condominia are considered 
part of the dominium of the property, and thus arc 
more than mere rights in the property (i.e., jure in re 
aliena); examples of condominia include emphyleusis, 
superficies, pignus, hypotheca, usufructus, usus, and habi- 
tatio. 


condominium (kon-do-min-ce-om). 1. Ownership in 
common with others. 2. A single real-estate unit in a 
multi-unit development in which a person has both 
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separate ownership of a unit and a common interest, 
along with the development's other owners, in the 
conimon areas. Pl. (for sense 2) condominiums. Cf. 
COOPERATIVE (2). (Cases: Condominium @1. C.J.S. 
Estates §§ 193-195, 200, 203.] 
“The condominium conce; > one, Coen ts rey 
recent introduction [n the United States. Ownership of ind 
vidual units In dulldings can be traced back to ancient 
lon; it was quite common in ancient Rome and in 
the eartiest condominium statute pital 


sion which was tater substantially expanded. Intum 
statutes adopted In most 


$93) 


3. point sovereignty by two or more nations. 4. A 
politically dependent territory under such sover- 
eignty. Pl. condominia (senses 3 & 4). 


condonation (kon-de-nay-shan), n. 1. A victim’s ex- 
pice or (esp.) implied forgiveness of an offense, esp. 
y treating the offender as if there had been no 
offense. © Condonation is not usu. a valid defense to 
a crime. 2. One spouse's express or implied forgive- 
ness of a marital offense by resuming marital life and 
sexual intimacy. @ For example, one spouse might 
impliedly forgive the other spouse's infidelity by 
continuing to live with him or her. If adultery is 
charged as a ground for divorce and condonation is 
proved, the forgiving spouse is barred from proof of 
that offense. Cf. COLLUSION (2); CONNIVANCE (2); RECRIM- 
INATION (1); RECONCILIATION. [Cases: Divorce @=47. 
C.J.S. Divorce § 80.] 


condone (ken-dohn), vb. fo voluntarily pardon or 
overlook (esp. an act of adultery). — condonable 
(kan-dohn-o-bal), adj. 


conducere aliquid factendum (ken-d[y]oo-sa-ree al-i- 
kwid fay-shee-en-dam). [Latin] Roman law. To bind 
oneself to perform work for pay. Cf. LOCARE ALIQUID 
FACIENDUM. 


conducere aliquid utendum (kan-d{y]oo-sa-ree al-i-kwid 
yoo-ten-dam). (Latin) Roman law. To pay for the use 
of an object; to hire. Tf. LOCARE ALIQUID UTENDUM. —* 


conduct, n. Personal behavior, whether by action or 
inaction; the manner in which a person behaves. @ 
Conduct does not include the actor’s natural death 
or a death that results from behavior consciously 
engaged in but not reasonably expected to have this 
result. — conduct, vb. 


conduct, whether in the form of action or of inaction, was 
, he must not be held flabte for any result 
produced by It ...." J.W. Cecil Tumer, Kenny's Outlines of 
Criminal Law 13 n.2, 24 (16th ed. 1952). 
active conduct. Behavior that involves a person 
doing something by exerting will on the external 
world. Cf. passive conduct. 


assertive conduct. Evidence. Nonverbal behavior 
that is intended to be a statement, such as painting 
one’s finger to identify a suspect in a police lineup. 
@ Assertive conduct is a statement under the hear- 
say rule, and thus it is not admissible unless a 
hearsay ag eg applies. Fed. R. Evid. 
801(a)(2). — termed implied assertion. (Cases: 
Criminal Law @=419(2.10); Evidence @=314(1). 


conduct money 


C.J.S. Criminal Law §§ 869, 871-876; Evidence 
§§ 259-266, 268, 270-272, 279-280, 283-284, 
319.) 


contumacious conduct (kon-t{y]oo-may-shas). A 
willful disobedience of a court order. See CONTUMA- 
cy. (Cases: Contempt 20. C.J.S. Contempt §§ 14, 
17.) 


disorderly conduct. Behavior that tends to disturb 
the public peace, offend public morals, or under- 
mine public safety. See sReEACH OF THE PEACE. (Cases: 
Disorderly Conduct 1. C.J.S. Disorderly Conduct 
$§ 2-5.} 
“At common law there was no offense known as disorderty 
conduct, although the offense of brlgesgisd) the peace made 
pe disturbances criminal. in addition, this offense 
reopond ina vioienl manner even trough the party guity ot 
a violent manner even o 
the breach of the peace acted quietly or secretly, as when a 
person challenged someone to a duel. The enactment of 
statutes making disorderly conduct punishable went be- 
yond me comencivacd Noeat Ot & Geena c. We pose b 


luding behavior that merely tended to disturb ety, 
health, or morals of others or that was Intended only to 


could 


annoy er definitions were added later.” Fran- 
cis Barry Mi .Vagrancy and Disorderly Conduct,”’ in 
Crime and Justice 1589, 1589 (Sanford 


disruptive conduct. Disorderly conduct in the con- 
text of a governmental proceeding. See CONTEMPT. 


nonassertive conduct. Evidence. Nonverbal behavior 
that is not intended to be a statement, such as 
fainting while being questioned as a suspect by a 
police officer. @ Nonassertive conduct is not a 
statement under the hearsay rule, and thus it is 
admissible. Fed. R. Evid. 801. (Cases: Criminal 
Law @419(2.10); Evidence @°314(1)..C.1.S. Crimi- 
nal Law §§ 869, 271-876; Evidence §§ 259-266, 
268, 270-272, 279-280, 283-284, 319.} 


outrageous conduct. Conduct so extreme that it 
exceeds all reasonable bounds of hursan decency. 
See EMOTIONAL Distress. [Cases: Damages $50.10. 
C.J.S. Damages §§ 95, 98-104; Torts §§ 67-75, 78.) 


passive conduct. Behavior that does not involve 
exerting will on the external world. Cf. active con- 
duct. 


tortious conduct. An ac. or omission that subjects 
the actor to liability under the principles of tort 
law. 


unprofessional conduct. Behavior that is immoral, 
unethical, or dishonorable, esp. when judged by 
the standards of the actor’s profession. 


unreasonably dangerous conduct. Conduct that in- 
volves undue risk under the circumstances. — 
Sometimes shortened to dangerous conduct. — Also 
termed unduly dangerous conduct. 


wrongful conduct. An act taken in violation of a 
legal duty; an act that unjustly infringes on anoth- 
er's rights. — Also termed wrongful act. (Cases: 
Torts © 10(3), 12. C.J.S. Torts §§ 53-54, 59-65.) 
conductio (kcn-dok-shee-oh), n. [Latin “a hiring”] Ro- 
man law. The hiring or leasing of services or bg wl 
ty. Pl. conductiones (kan-dak shee-oh-neez). = 
tio conductio under Locanio. 


conduct money. See witness fee under FEE (1). 


conductor 


conductor (kon-dek-ter or -tor), n. [Latin “one who 
hires"] Roman law. 1. A lessee or a person who hires 
the services of another; a hirer. 2. A person hired to 
make a specific work; a contractor. © A contractor, 
op for the provision of public services, was also 
led manceps or redemptor. See MANCEPS; LOCATOR 11). 


conductor rum (ken-dok-tor [or -tor] op-a- 
rair-em). (Latin “a hirer of labor") Roman law. A 
person who hires another's labor, esp. manual labor, 
at a stated price; an employer. 


conductus (ken-dok-tes), n. [fr. Latin conducere “to 
hire”] Roman law. A person or thing hired by a 
. conductor. 


conduit taxation. See pass-through taxation under TAXA 
TION. : 


confarreatio (ken-far-ee-ay-shee-oh), n. [Latin] Roman 
law. A religious ceremony used to wed members of 
the Patrician class in ancient Rome. © By this cere- 
mony, the wife was brought into the husband's fami- 
ly and placed under the husband's protection (ma- 
nus). Pl. confarreationes (ken-far-ee-ay-shee-oh-neez). 
See MANus (1). Cf, COEMPTIO; USUS (3). 


and Usus, the woman passed in manum vir, 
became the Daughter of her husband. 


ancient f or roenteg fell, however, gradually into di 
larms @ fell, ° ] 
th period of Roman great- 
, thev piace to a fashion 
wediock — hitherto considered 


Roman Antiquities 285 (Rodolfo Lancian! ed., 15th 
ed. 1894). ? 
cenfecte (kan-fek-shee-oh), n. [Latin “a completing”) 
ist. The act of making or executing a written 
instrument. Pl. confectiones (ken-fek-shee-oh-neez). 


confederacy, n. 1. A league of states or countries that 
have joined for mutual support or joint action; an 
alliance. 2. An association of two or more persons, 

usu. for unlawful popes ConsPIRACY. [Cases: Con- 

spiracy @1.1, 2, 23.1, 24. CJS. iracy §§ 2-3, 
8-17, 98, 100-103, 110, 113-122, 204.) 3. The fact 
or condition of being allied or associated. 

confederacy clause. Archaic. A clause in a complaint 
charging that the defendant or defendants have 
combined with others (who may yet be named as 
defendants) to defraud or deprive the plaintiff of 
personal rights. 
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confederate, n. An ally; esp., a coconspirator or ac- 
complice. [Cases: Conspiracy ¢=39; Criminal Law 
59. C.J.S. Conspiracy §§ 134, 137; Criminal Law 
§§ 127, 998.) 


confederation. 1. A league or union of states or na- 
tions, each of which retains its sovereignty but also 
delegates some rights and powers to a central au- 
thority. © The United States, for example, was first 
organized under the Articles of Confederation. Cf. 
FEDERATION. 


“A confederation ts a union, more or fess complets, of two 
or mora states which before were tt alms to 


means of common institutions. 

Theodore D. , introduction to the Study of Intema- 

tonal Law § 168, at 173 (Sth ed. 1878). 
confederation of states. A confederation involving a 
central governmut.t that exists and exercises cer- 
tain powers but does not control all the external 
relations of the member states. @ For international 
purposes there exists not one but a number of 
states. Cf. federal state under state. 


2. An alliance; esp., in a negative sense, a conspira- 
cy. 
conferee (kon-far-ee). See MANAGER (2). 


conference. 1. CONVENTION (3). 2. A meeting between 
the two houses of a bicameral legislature. See confer- 
ence commiltee under COMMITTEE. 


“its for either house to request a conference with 
the cn any matter of difference or dispute between 
them. When a conference Is requested, the subject of the 
should always be stated. One house may re- 

quest a conference to inquire or protest an 
offense or default on the part of a member or officer of the 
other house. When there is a question concerming proce- 
message has been sent, 


aor Bi lia rode ie 
Instead of reptying directly, a ‘erence request- 
ed. there 7 Hs between 


National Conference of State Legislatures, 
cf Logisiative Procedure § 764, al 551 (2000). 


conference committee. See COMMITTEE. 


Conference of Chief Justices. An organization consist- 
ing of the highest judicial officers of all the states in 
the United States, the District of :Columbia, the 
Commonwealth of Puerto Rico, the Commonwealth 
of the Northern Mariana Islands, and the territories 
of American Samoa, Guam, and the Virgin Islands. 
@ Established in 1949, the organization seeks to 
improve the administration of justice in various 
ways, as by supporting adequate judicial funding, 
promoting the independence and effectiveness of 
state judicial systems, and advancing professionalism 
and lawyer competence. Since 1983, the organiza- 
tion has operated as a nonprofit corporation. Abbr. 
CC}. 


confess, vb. To admit (an allegation) as true; to make 
a confession. — confessor, n. 


confessed judgment. See CONFESSION OF JUDGMENT. 


confessing error. A plea admitting to an assignment 
of error. See ASSIGNMENT OF ERROR. 


2 eam ss eamrie ts ane oe ee 


2 Nae aman ote 


seme spent ED a RTE ee 
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confessio in judicio (kan-fesh-ee-oh in joo-dish-ee-oh). 
[Latin “confession in court’] Hist. An in-court con- 
fession. 


confession, n. A criminal suspect's oral or written 
acknowledgment of guilt, often including details 
about the crime. Cf. ADMISSION; STATEMENT (3). (Cases: 
Criminal Law 516. C.J.S. Criminal Law § 878.) 


“A confession is an words, by 
the accused in a criminal case, of the of the main fact 
charged or of essential of i." eo H. 
more 


"The distinction between admissions in criminal cases and 
confessions by the accused fs the distinction [n effect 
peiwess sumer eran wc We gun ee 
accused may be Inferred by the jury and express 
* Wilam P. The Law of 


admission of itself. E 
Evidence § 394, at 268 (3d ed. 1928). 


coerced confession. A confession that is obtained by 
threats or force. (Cases: Criminal Law 519, 522. 
C.J.S. Criminal Law §§ 893, 908.) 


direct confession. A statement in which an accused 
person acknowledges having committed the crime. 


extrajudicial confession. A confession made out of 
court, and not as a part of a judicial examination 
or investigation. © Such a confession must be cor- 
roborated by some other proof of the corpus de- 
licti, or else it is insufficient to warrant a convic- 
tion. Cf. judicial confession. 

implied confession. A confession in which the per- 
son does not plead guilty but invokes the mercy of 
the court and asks for a light sentence. 


indirect confession. A confession that is inferred 
from the defendant's conduct. 


interlocking confessions. Confessions by two or 
more suspects whose statements are substantially 
the same and consistent concerning the elements 
of the crime. @ Such confessions are admissible in 
a joine trial. (Cases: Criminal Law $9528. C_J.S. 
Criminal Law §§ 983, 988-990.] 


involuntary confession. A confession induced by the 
police or other law-enforcement authorities who 
make promises to, coerce, or deceive the suspect. 
(Cases: Criminal Law @°519-526. C.J.S. Criminal 
Law §§ 882. 893-897, 901, 908, 906-912, 
929-931.] 


judicial confession. A plea of guilty or some other 
direct manifestation of guilt in court or in a judi- 
cial proceeding. Cf. extrajudicial confession. 

naked confession. A confession unsupported by any 
evidence that a crime has been committed, and 
therefore usu. highly suspect. [Cases: Criminal 
Law 535. C.].S. Criminal Law § 942.] 


oral confession. A confession that is not made in 
writing. © Oral confessions are admissible, though 
as 3 practical matter police interrogators prefer to 
take written or recorded confessions since juries 
typically view these as being more reliable. 


plenary confession (plee-na-ree or plen-a-). A com- 
plete confession; one that is believed to be conclu- 
sive against the person who made it. 


relative confession. Hist. A confession of guilt cou- 
pled with an accusation against another person as 


confidence man 


a participant in the crime. @ If the accusation 
against the other person was proved, the accusing 
defendant was pardoned. If not, the defendant 
was convicted on the confession. See State v. Willis, 
41 A. 820, 825 (Conn. 1898). See APPROVER (1). 


threshold concer: A spontaneous confession 
made promptly after arrest and without interroga- 
tion by the police. © The issue whether the defen- 
dant’s statement is a threshold confession usu. 
arises when the defendant challenges the admissi- 
bility of the confession on grounds that he or she 
suffered an impermissibly long delay before being 
brought before a magistrate. Courts generally ad- 
mit thi of confession into evidence if the 
confession was given before the. delay occurred. 


voluntary confession. A confession given freely, 
without any benefit or punishment promised, 
threatened, or expected. 


confession and avoidance. A plea in which a defen- 
dant admits allegations but pleads additional facts 
that deprive the admitted facts of an adverse legal 
effect. © For example, a plea of contributory negli- 
gence (before the advent of comparative fegincres) 
was a confession and avoidance. — Also termed 
avoidance; plea in confession and avoidance; plea of 
confession and avoidance. [Cases: Pleading 130. 
C.J.S. Pleading § 197.] 


confession of judgment. 1. A person's agreeing to the 
entry of judgment upon the occurrence or non- 
occurrence of an event, such as making a payment. 
(Cases: Federal Civil Procedure €=2396; Judgment 
29. CJS. adem §§ 138, 152-153, 169.] 2. A 
judgment taken against a debtor by the creditor, 
Laced on the debtor's written consent. [Cases: Feder- 
al Civil Procedure ©2396; Judgment @=29-70. 
CJS. Judgments §§ 138-181, 363-369.] 3. The paper 
on which the person so a , before it is en- 
tered. — Also termed confessed judgment; cognovit 
judgment; statement of confession; warrant of confession; 
judgment by confession. See cocnovit. Cf. WARRANT OF 
ATTORNEY. 


confidence. 1. Assured expectation; firm trust; faith 
<the partner has confidence in::the associate's 
work>. 2. Reliance on another's discretion; a rela- 
tion of trust <she took her coworker. into her confi- 
dence>. 3. A communication made in trust.and not 
intended for public disclosure; specif., a communica- 
tion p by the attorney-client or similar privi- 
lege <the confidences between lawyer and client>. @ 
Under the ABA Code of Professional Responsibility, 
a lawyer cannot reveal a client's confidence unless 
the client consents after full disclosure. DR 4-101. 
Cf. secret (2). [Cases: Witnesses €°189-223. C.J.S. 
Witnesses §§ 302-312, 314~389.] — confide, vb. 


confidence e. A means of obtaining money or 
property whereby a person intentionally misrepre- 
sents facts to gain the victim's trust so that the victim 
will transfer money or property to the person. — 
Also termed con game; con. Cf. sunco. (Cases: False 
Pretenses &>16.] 


confidence man. One who defrauds a victim by first 
gaining the victim's confidence and then, through 
trickery, obtaining money or property; a swindler. @ 
The equivalent term con, woman is exceptional- 


confidential 


ly rare, even though women are often involved in 
confidence es. — Often shortened to con man. 
See CONFIDENCE GAME. Cf. BUNCO-STFERER. 


confidential, adj. 1. (Of information) meant to be kept 
secret <confidential settlement terms>. 2. (Of a 
relationship) characterized by trust and a willingness 
to confide in the other <a confidential relationship 
between attorney and client>. 


confidential adoption. See closed adoption under apor- 
TION. 


confidential communication. See COMMUNICATION, 


confidentiality, n. 1. Secrecy; the state of having the 
dissemination of certain information restricted. 2. 
The relation between lawyer and client or guardian 
and ward, or between spouses, with to the 
trust that is placed in the one by the other. (Cases: 
_ Witnesses @7 184-223. C_J.S. Witnesses §§ 297-389.] 


confidentiality agreement. See NONDISCLOSURE AGREE- 
MENT. 


confidentiality statute. A law that seals adoption rec- 
ords and prevents an adopted child from learnin 
the identity of his or her biological parent an 
prevents the biological parent from learning the 
identity of the adoptive parents. — Also termed 
sealed-record statute. 


corfidential marriage. See MARRIAGE (1). 
confidential relationship. See RELATIONSHIP. 


confidential source. A person who provides informa- 
tion to a law-enforcement agency or to a journalist 
on the express or implied guarantee of anonymity. ® 
Confidentiality is protected both under the Federal 
Freedom of Information Act (for disclosures to law 
enforcement) and under the First Amendment (for 
disclosures to journalists). (Cases: Witnesses 196.1, 
216(4). C.J.S. Witnesses §§ 358, 365.] 


confinee. A person held in confinement. 


confinement, n. The act of imprisoning or pesbergl | 
someone; the state of being imprisoned or restraine 
<solitary confinement>. See SOLITARY CONFINE- 
MENT. — confine, vb. 


confirm, vb. 1. To give formal approval to <confirm 
the bankruptcy plan>. ([Cases: Bankruptcy 
3566.1, 3603, , 3715(1). C.J.S. Bankruptcy § 449.) 
2. To verify or corroborate <confirm that the order 
was signed>. 3. To make firm or certain <the 
judgment confirmed the plaintiff's right to posses- 
sion>. 
confirmatio (kon-far-may-shee-oh). [Latin “confirma- 
tion") Hist. A confirmation of a voidable estate. See 
CONFIRMATION (3). 
confirmatio crescens (kon-far-may-shee-oh kres- 
enz). (Latin “growing confirmation”) A confirma- 
tion that enlarges an estate. 
confirmatio diminuens (kon-fer-may-shee-oh di- 
min-yoo-enz). (Latin “diminishing confirmation") 
A confirmation that decreases the services that a 
tenant must perform. 
confirmatio (kon-fer-may-shee-oh par- 
fish-ee-enz). [Latin “perfecting confirmation] A 
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confirmation that ratifies a wrongful and defeasi- 
ble tide, or makes a conditional estate absolute. 


eonfirmatio ad omissa vel male appretiata (kon-for- 
may-shee-oh ad oh-mis-e vel mal-ee o-pree-shee-ay- 
ta). [Law Latin] Scots law. Confirmation (by an execu- 
tor) of subjects omitted or wrongly valued in a 
previously provided inventory. 


Confirmatio Chartarum (kon-far-may-shee-oh kahr- 
tair-em). (Latin “confirmation of the charters”) Hist. 
A declaration first made by Henry III in 1225 con- 
firming the guarantees of Magna Carta and the 
Charter of the Forest. @ It was not enrolled until 
1297, when, during the reign of Edward I, it was 
enacted, thus introducing these charters into the 
common law. — Also spelled Confirmatio Cartarum. 


“For the important date fs neither 1215 nor 
1905, when Henny, took its final form, but 1297, 
when confirmed 


8 
Edward I, in his , the Charter of 


ls 297, was Bread a definite 
hag ptr #t was not yet quite the e 
law England. Uni the, the policl aspect et the 
had been much the more Important” Max Radin, 
Legal History 156 (1836). 
confirmation, n. I. The act of giving formal approval 
<Senate confirmation hearings>. (Cases: United 
States 35. C.J.S. United States §§ 23, 53, 56-57.] 2. 
The act of verifying or corroborating; a statement 
that verifies or corroborates <the journalist sought 
confirmation of the district attorney's remarks>. 3. 
The act of ratifying a voidable estate; a type of 
conveyance in which a voidable estate is made cer- 
tain or a particular estate is increased <deed of 
confirmation>. (Cases: Deeds 51. C.J.S. Deeds 
§ 71.] 4. Civil law. A declaration that corrects a null 
provision of an obligation in order to make the 
provision enforceable. 5. Commercial law. A bank's 
agreement to honor a letter of credit issued by 
another bank. (Cases: Banks and Banking 191. 
C.J.S. Bills and Notes; Letters of Credit §§ 341-366, 
868-370, 372-376.} Cf. rarirication. — confirmato- 
ry (ken-fer-ma-tor-ee), adj. 


silent confirmation. A bank’s confirmation based on 
the request of the beneficiary of the credit rather 

’ than the issuing bank. [Cases: Banks.and Banking 
@191. CJS. Bills ‘and. Notes; Letters of Credit 
§§ 341-366, 368-370, 372-376.) 


confirmation of sale. A court’s approval — usu. in the 
form of a docket entry or order — of the terms of a 
court-ordered sale. [Cases: Judicial Sales ¢>31. 
C.J.S. Judicial Sales §§ 29-30.] 


confirmation slip. The form verifying a purchase or 
sale of a security, usu. mailed by the broker to the 
investor. — Also termed transaction slip; sold note. 

confirmatio perficiens. See CONFIRMATIO. 

confirmavi (kon-for-may-vi). [Latin] Hist. 1 have con- 
firmed. @ The emphatic word in a deed of confirma- 
tion. See CONFIRMATION (8). 

confirmed letter of credit. See LETTER OF CREDIT. 


confirmee (kon-fer-mee). Hist. The grantee of a deed 
of confirmation. See CONFIRMATION (3). 


ee 


ee ee eae 
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confirmor (ken-far-mor or -mor). Hist. The grantor of 
adeed of confirmation. See CONFIRMATION (3). 


confiscable (ken-fis-ka-bal or kon-fa-ske-bal), ad) (OF 
property) liable to confiscation; subject to forfeiture 
<confiscable contraband>. (Cases: Controlled Sub- 
stances 164; Forfeitures €3.] 


confiscare (kon-fi-skair-ee), vb. [Latin con “together” 
+ fiscus “treasury"] Hist. To seize (property) for the 
government. 


confiscate (kon-fa-skayt), ub. 1. To appropriate (prop- 
erty) as forfeited to the government. 2. To seize 
(property) by authority of law. 


confiscation (kon-fi-skay-shan), n. 1. Seizure of prop- 
erty for the public treasury. 2. Seizure of property 
by actual or supposed authority. — tory 
(ken-fis-ke-tor-ee), adj. — confiscator (kon-fa-skay- 
ter), n. 


confiscatory rate. See RATE. 


confitens reus (kon-fa-tenz ree-as). [Latin “confessing 
accused") Hist. An accused person who admits com- 
mitting the offense. ; ; 


conflict. See CONFLICT OF LAWS. 
conflicting evidence. See EVIDENCE. 
conflicting presumption. See PRESUMPTION. 


conflict of authority. I. A disagreement between two 
or more courts, often courts of coordinate jurisdic- 
tion, on a point of law. 2. A disagreement between 
two or more treatise authors or other scholars, esp. 
in an area in which scholarly authority is paramount, 
such as public or private international law. 


conflict of interest. 1. A real or seeming incompatibili- 
a bctween one's private interests and one’s public or 
iduciary duties. 2. A real or seeming incompatibility 
between the interests of two of a lawyer's clients, 
such that the lawyer is disqualified from represent- 
ing both clients if the dual representation adversely 
affects either client or if the clients do not consent. 
See Model Rules of Prof'l Conduct 1.7(a).-.[Cases: 
Attorney and Client 20.1.] = 


conflict of laws. 1. A difference between the laws of 
different states or countries in a case in which a 
transaction or occurrence central to the case has a 
connection to two or more jurisdictions. — Often 
shortened to conflict. Cf. cnoice oF Law. [Cases: Ac- 
tion © 17. CJS. Actions §§ 18-20; Conflict of Laws 
§§ 2-3, 12, 15, 20, 23, 27-32, 34-40, 42-48, 50-65, 
96-97, 100, 102, 105-107.] 


conflict of personal laws. 1. A difference of laws 
between a jurisdiction's general laws and the laws 
of a racial or religious group, such as a conflict 
between federal law and American Indian tribal 
law. 2. A difference between personal laws. See 
PERSONAL LAW. 


false conflict of laws. 1. A situation resembling but 
not embodying an actual conflict because the po- 
tendally applicable laws do not differ, because the 
laws’ underlying policies have the same objective, 
or because one of the laws is not meant to apply to 
the case before the court. 2. The situation in 
which, although a case has a territorial connection 
to two or more states whose laws conflict with one 


Confrontation Ciause 


another, there is no real conflict because one state 
has a dominant interest in having its law chosen to 
govern the case — hence there is no real conflict. 
3. The situation in which the laws of all states that 
are relevant to the facts in dispute either are the 
same or would produce the same decision in the 
case. — Often shortened to false conflict. 


2. The body of jurisprudence that undertakes to 
reconcile such differences or to decide what law is 
to govern in these situations; the principles of 
choice of law. — Often shortened (in sense 2) to 
conflicts. — Also termed (in international contexts) 
private international law; international private law. 


“The phrase [confilct of laws), Inadequate, be- 
cause it does not cover questions as to or as to 
the execution of foreign judgments, is better than any 

other." Thomas E. Holland, The Elements of Jurisprudence ~ 


421 (13th ed. 1924). 
conflict out, vb. To disqualify (a lawyer or judge) on 
the basis of a conflict of interest <the judge was 
conflicted out of the case by his earlier representa- 
tion of one of the litigants>. (Cases: Attorney and 
Client 20.1; Judges 39. C.J.S. Judges §§ 62, 98, 
100-102, 107.) 


conflict preemption. See obstacle preemption under pre- 
EMPTION. 


conflicts. See CONFLICT OF LAWS (2). 
conformed copy. See copy. 


conforming, adj. Being in accordance with contractual 
obligations <conforming goods> <conforming con- 
duct>. UCC § 2-106(2). (Cases: Sales 153, 166(1). 
C.J.S. Sales §§ 161-162, 164, 176, 182.] 


conforming use. See USE (1). 


Conformity Act. Hist. An 1872 federal statute provid- 
ing that the practice and procedure in federal dis- 
trict courts (other than in equity and admiralty 
matters) must conform to the practice and proce- 
dure used by the state courts for like cases. © The 
Federal Rules of Civil Procedure (effective in 1938) 
superseded the Conformity Act. 

“{E]ven where there was conformity, ft was to be ‘as near 

@s may be,’ and this was understood by the Court to make 

the Conformity Act extent only Fgh Soca and 
‘fudge to disregard a 

. “unwisely encumber 
the administration of the law, or tend to defeat the ends of 
.” With exceptions to con and with 


Yeon t ee ree Peg -_ 
uoting Louis Ry. v. Horst, 
Us. AS) 300-01 (1876). 


conformity hearing. 1. A court-ordered hearing to 
determine whether the judgment or decree pre- 
pared by the prevailing party conforms to the deci- 
sion of the court. 2. A hearing before a federal 
agency or department to determine whether a state- 
submitted plan complies with the requirements of 
federal law. @ This type of hearing is common in 
cases involving social services. 


Confrontation Clause. The Sixth Amendment provi- 
sion generally .guaranteeing a criminal defendant's 
right to confront an accusing witness face-to-face and 


confusio 


to cross-examine that witness. © This right may be 
overridden if the witness is esp. vulnerable, as with a 
child who is an alleged victim of sexual abuse. Even 
then, the defendant's attorney must have an oppor- 
tunity to examine the witness while the defendant 
observes by means of closed-circuit television or the 
like. See Maryland v. Craig, 497 U.S. 836, 110 S.Ct. 
3157 (1990). [Cases: Criminal Law €>662.1-662.80. 
C.J.S. Criminal Law §§ 1115-1133.) 


confusio (kan-fyoo-zhee-oh), n. (fr. Latin confundere “to 
ac together"] 1. Roman law. An i rable mix- 
ture of liquid property belonging to different own- 
ers. Cf. commixtio. 2. law. The extinction of a 
right or duty that occurs when the roles of creditor 
and debtor bicome united in one person. 3. Scots 
law. A doctrine whereby a lesser right is absorbed 
into a greater right and is thus extinguished. @ For 
example, if a debtor acquired the rights of a credi- 
tor, the debt would become meaningless. 
Bt Ab ed of cde oak fn (one canny to be 
one ; same , 88 
succession, gift or purchaso, the obligation i ext! ed. 
unless the creditor an interest to maintain the i 
Cee ee ita tak foceaeny curcuaned cone 


. are not necessarily 
where there Is a legal relationship, independent of the 
pecuniary Interests thereof, je of revival by a subse- 
quent separation of Interests, as in the case of superior and 
vassal, and dominant and serient tenements in relation to 
servitude.” 2 David M. Walker, Principles of Scottish Private 
Law: Law of Obligations 170 (1888). 


confusio bonorum (ken-fyoo-zhee-oh be-nor-em). See 
CONFUSION OF GooDs. 


confusion. 1. CONFUSION OF GOODS. 2. MERGER (9). 
“Confusion fs the intermingling of two or more pieces of 
Ie oats co tun te pispuity rates ves can to 
haecberigh grey weedeat no specific identification 
or separation of the formerly separate chattel is possible. 
Such an philly i occurs most often with angie 
ate like gee oil, grain, mineral ore, or unmarked timber." 


10) . Personal Property in a Nutshell 378 (2d ed. 


3. Trademarks. A consumer's mistaken belief about 
the origin of goods or services. See LIkELIHOOD-OF- 
CONFUSION TEST. 


direct confusion. See forward confusion. 


forward confusion. Confusion occurring when con- 
sumers are likely to believe mistakenly that the 
infringing company's products are from the same 
source as the trademark owner's. © In forward- 
confusion cases, the infringing company is usu. 
smaller than the owner. Thus, consumers may 
believe the antag to be an affiliate of the own- 
er, — Also termed direct confusion. 


reverse confusion. Confusion occurring when con- 
sumers are likely to believe mistakenly — usu. 
through widespread advertising and promotion b 
the infringing company — that the trademar 
owner's products are actually those of the infring- 
er. @ Reverse confusion often injures the owner's 
reputation and goodwill. In an action for reverse 
confusion, the trademark owner is typically the 
smialler company. 
confusion of boundaries. The branch of equity that 

deals with the settlement of disputed or uncertain 

real-property boundaries. (Cases: Boundaries €>26. 

C.J.S. Boundaries §§ 106, 109.] 
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confusion of debts. See MERGER (9). 


confusion of goods. The mixture of things of the 
same nature but belonging to different owners so 
that the identification of the things is no longer 
possible. @ If this occurs by common consent of the 
owners, they are owners in common, but if the 
mixture is done willfully by one person alone, that 
person loses all right in the property unless (1) the 
goods can be distinguished and separated amon 
owners, or (2) the mixing person's goods are equa 
in value to the goods with which they were intermin- 
gled. Confusion of goods combines the civil-law con- 
cepts of confusio (a2 mixture of liquids) and comnixtio 
(a mixture of dry items). — Also termed inlermixture 
a goods; confusto bonorum. (Cases: Confusion of 
s 1-5, C.J.S. Confusion of Goods §§ 1-7, 13.) 


confusion of rights. See mercER (9). 


confusion of titles. Civil law. The merger of two tides 
to the same land in the same person. Cf. MERGER (9). 


con game. See CONFIDENCE GAME. 


congeable (kon-jee-a-bal), adj. [fr. French congé “per- 
mission”) Hist. Lawful; permissible. 


congé d’accorder (kawn-zhay  da-kor-day). [Law 
French] Hist. Leave to accord. @ Courts used this 
phrase in fictitious land-title lawsuits to grant the 
defendant Sate to agree with the plainuil's 
allegations. See FINE (D. . 


congé d'emparler (kawn-zha dawm-pahr-lay). 
(French] Hist. Leave to imparl. © This phrase was 
formerly used by a defendant to request leave of 
court for additional time to file a responsive plead- 
ing. See IntPaRLANCE. 


congeries (kon-jeer-ee7 or kon-ja-reez). A collection or 
aggregation <a congeries of rights>. 


conglomerate (kan-glom-er-it), n. A corporation that 
owns unrelated enterprises in a wide variety of in- 
dustries. [Cases: Corporations 3. C.J.S. Corpora- 
tions §§ 5-7, 62.] — conglomerate (ken-glom-a-rayt). 
ub, — conglomerate (kan-glom-or-it), adj. 


conglomerate merger. See MERGER. 


congress, n. 1. A formal meeting of delegates or 
representatives; CONVENTION (4). 2. (cap.) The legisla- 
tive body of the federal government, created under 
U.S. Const. art. I, § 1 and consisting of the Senate 
and the House of Representatives. (Cases: United 
States 7. C.J.S. United States §§ 16-17.] — con- 
gressional, adj. 

Congressional Budget Office. An office in the legisla- 
tive branch of the federal government responsible 
for forecasting economic trends, making cost esti- 
mates, conducting special studies in budget-related 
areas, and issuing annual reports that discuss federal 
spending and revenue levels and the allocation of 
funds. @ It was established by the Congressional 
Budget Act of 1974. — Abbr. CBO. 


congressional committee. See COMMITTEE. 
congressional district. See nisTRicT. 


Congressional Globe. A privately issued record of the 
proceedings in Congress. @ The Globe was the sole 
record of congressional speeches and statements 
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from 1833 until the publicly printed Congressional 
Record appeared in 1873. 


congressional immunity. See immunrry (). 
congressional intent. See LEGISLATIVE INTENT. 
congressional power. See POWER (3). 


Congressional Record. The official record of the daily 
proceedings in the U.S. Senate and House of Repre- 
sentatives. © Members of Congress are allowed to 
edit their speeches before nen e: and they may 
insert material never actually spoken by obtaining 
permission from their respective houses to print or 
extend their remarks. 

congressional survey. See government survey under suz- 
VEY. 

Congress of Authors and Artists. Copyright. A 19th- 
century convention of writers, artists, librarians, and 
others promoting universal copyright protection. @ 
The Congress, which met in 1858, 1861, and 1877, 
sage resolutions that helped lay the groundwork 
for the Berne Convention. 


conjectio (ken-jek-shee-oh), vb. (Latin “an inference”] 
Hist. A conclusion drawn from evidence; a fact in- 
ferred from the evidence presented. Pl. conjectiones 
(kan-jek-shee-oh-neez). 


conjectio causae (ken-jek-shee-oh kaw-zee). [Latin 
“putting together of a cause”) Roman law. A sum- 
mary presentation of a case before the court by the 
parties or their advocates. 


conjectural choice, rule of. The ase ae that no 
basis for recovery is presented when all theories of 
causation rest only on conjecture. See CONJECTURE. 
(Cases: Negligence €=1694, 1718. C.J.S. Negligence 
8§ 854-841, 844, 846, 865.) 


conjectura pietatis (kon-jek-cha-ra_ pi-o-tay-tis). [Latin] 
Hist. A conclusion arising from a natural duty. 


conjecture (ken-jek-cher), n. A guess; supposition; sur- 
muse. (Cases: Criminal Law ¢>486(2); Evidence 
@=555.4(2). CJ.S. Evidence § 609.] — ‘Conjecture 
(kan-jek-cher), vb, — conjectural (ken-jek-chor-al), 
J. ; 
conjoint (ken-joynt), n. A person connectet with an- 
other in a joint interest, obligation, or undertaking, 
such as a catenant or spouse. — conjoint, adj. 


conjoint robbery. See ROBBERY. 

conjoint will. See joint will under witt. 

conjudex (kon-joo-deks). {fr. Latin con “together” + 
judex “judge"] Hist. An associate judge. a 

conjugal (kon-jo-geal), adj. Of or relating to the mar- 
ried state, often with an implied emphasis on sexual 
relations between spouses <the prisoner was allowed 
a private bed for conjugal visits>. [Cases: Husband 
and Wife @1-354. C.J.S. Estates § 19.] 

conjugal rights. The rights and privileges arising from 
the sits relationship, including the mutual 
rights of companionship, support, and sexual rela- 
lions. @ Loss of conjugal rights amounts to loss of 
consortium. See consortium. [Cases: Husband and 
Wife 1-354. C.J.S. Estates § 19.) 


conjugal union. See MARRIAGE (D. 


connexity 


conjugium (ken-joo-jee-om), n. [fr. Latin con “together” 
+ jugum “yoke") Roman law. The condition of being 
married. 


conjunct (ken-jangkt or kon-jangkt), adj. Civil law. (Of 
ersons) so closely related to a person (such as an 

insolvent) as to be disqualified from acting as a judge 
or witness in a case involving that person. 

conjuncta (kan-jangk-ta). (Latin) Civil low. Things 
(usu. words or phrases) that are joined together. Cf. 
DISJUNCTA. 

conjunctim (ken-jongk-tim), adv. [Latin] Roman law. 
Conjointly. @ Heirs instituted conjuncttm, for exam- 
ple, became coheirs with equal shares. Cf. pisyunc- 
TIM. 

conjunctim et divisim (ken-jangk-tim et doe-vi-zim or 
-sim). [Latin] Hist. Jointly and severally. 

conjunctio animorum (kan-jangk-shee-oh —_an-a- 
mor-em). (Latin] Scots law. The mutual consent of 
parties to a marriage. 

conjunctive denial. See DENIAL. 

corjunctive obligation. See oBLiGATION. 

conjuratio (kon-juu-ray-shee-oh). [Latin] cONjURATION. 

conjuration (kon-je-ray-shar). Hist. }. A plot or com- 
pact made by persons who swear to each other to do 
something that will result in public harm. 2. The 
offense of attempting a conference with evil spirits to 
discover some secret or effect some purpose; witch- 
craft; sorcery. 


from the latine, as it (con & iuro) 
so it signifieth a com or plot, made py men combining 
themadhves iether by oath or promise, to do some pub- 
lique harme. In our tawe, itis ty 


common 
for such as have personail conference with the deviil or evill 
oo to on. secret, or to effect any purpose. And the 
erence that | observed (how truly let those judge 
beter skilled in these maters) betweens conluration 
witchcraft, Is because the one seemeth, by and 
tnvocation of Gods pow names, to connie the devill, 
to say or doe what he commandeth him: the other dealeth 
by a and voluntarie conference or ment 
betweene him or her and the devill or familiar, to have her 
or his desires and tumes served tn fieu of blood, or other 
ee eS een woe ot ee ct ner coe: FON 
The interpreter (1607). 


conjurator (kon-ja-ray-tor). Hisl. A person who swears 
an oath with others; a coconspirator: 


con man, See CONFIDENCE MAN. 


connecting factor. Conflict of laws. A factual or legal 
circumstance that helps determine the choice of law 
by linking an action or individual with a state or 
jurisdiction. @ An example of a connecting factor is a 
party’s domicile within a state. See poInT OF ATTACHI- 
MENT. [Cases: Action @°17. C.J.S. Actions §§ 18-20; 
Conflict of Laws §§ 2-3, 12, 15, 20, 23, 27-32, 34-40, 
42, 50-65, 96-97, 100, 102, 105-107] 


connecting-up doctrine. The rule allowing evidence 
to be conditionally admitted if the offering party 
promises to show relevance by adducing other evi- 
dence. [Cases: Criminal Law @°672; Federal Civil 
Procedure €2014; Trial 951. C.J.S. Criminal Law 
§ 1217; Trial § 177] 


connexity (ke-nek-se-tee). Connectedness; the quality 
of being connected. © In some states, connexity ex- 


connivance 


resses the relationship that must exist between a 
oreign party (such as a corporation) and the state 
for a plaintiff to maintain personal jurisdiction over 
the party; generally, the claim must arise from a 
transaction connected with the activities of the party 
in the state. 


connivance (ke-ni-vants), n. 1. The act of indulging or 
ignoring another's wrongdoing, esp. when action 
should be taken to prevent it. 2. Family law. As a 
defense to divorce, one spouse's corrupt consent, 
express or implied, to have the other commit adul- 
tery or some other act of sexual misconduct. © 
Consent is an essential element of connivance. The 
complaining spouse must have consented to the act 
complained of. (Cases: Divorce €@45. C.J.S. Divorce 
§ 85.) Cf. COLLUSION (2); CONDONATION (2); RECRIM- 
INATION. — connive (ko-niy), vb. 


connive (ka-ntv), vb, 1. To knowing!, overlook anoth- 
er’s wrongdoing. 2. Loosely, to conspire. 


connubium. See CONUBILM. 


conqueror, n. [fr. Law French conquerir “to acquire”) 
Hist. t. One who acquires territory by force during 
war with the intention of Srerebing sever ouy: See 
CONQUEST (. 2, The iirst person who acquired land 
by purchase; one who first brought an estate into a 
family. See CONQUEST (2); PURCHASE (2). ‘ 


conqueror, vb. [Latin) To complain. © Conqueror 
served as a declaratory statement in petitions, often 
by introducing the complaint: Congueror quod .... 
(“U complain that ...."). 


conquest. 1. /nt'l law. An act of force by which, during 
a war, a belligerent occupies territory within an 
enemy country with the intention of extending its 
sovereignty over that territory. © That intention is 
usu. explained in a proclamation or some other legal 
act. 2. Hist. The acquisition of land by any method 
other than descent, esp. by purchase. 3. Hist. The 
land so acquired. Cf. PURCHASE (2). 


from our disuse the feoda! sense of the word, er 
with the reflection on his forcible method of acquisition, we 
of this name of 


conquet. See ACQUET (1). 


conquisitio (ken- or keng-kwi-zish-ee-oh). [Latin 
“search”] See conquest (2). — Also termed conguist- 
tion. 


ésitor (kon- or kong-kwiz-a-ter). (Latin “one who 
searches” ] See CONQUEROR (1). 
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consanguine brother. See sroTHER. 

consanguineo. See COSINAGE. 

consanguine sister. Sec sister. 

consanguineus (kon-sang-gwin-ee-as), n. [Latin “relat- 
ed by blood”) Hist. A person related to another by 
blood; a consanguineous relative. 

consanguineus frater (kon-sang-gwin-ee-as fray-ter). 
{Latin “blood brother”) Hist. A half-brother by the 
same father. 

consanguineus uterinus (kon-sang- -C€-83 YOO-te-rI- 
nas). (Latin “blood relative by the uterus”] Hist. A 
half-sibling by the same mother. 

consanguinitas (kon-sang-gwin-a-tas), n. [Latin “rela- 
tionship by blood”) Roman law. The relationship 
between siblings who have the same father. 

consanguinity (kon-sang-gwin-a-tee), n. The relation- 
amp of persons of the same bload or origin. See 
prohibited degree under pecree. Cf. AFFINITY; AFFINTTAS 
AFFINITATIS. [Cases: Incest €5; Marriage ¢@=10. 
a Incest § 4; Marriage § 17.] — consanguineous, 
adj. 


edi lew Goaee a the degrees of consan , 
the civil law ... with the Intestate, and d 

from that ancestor to the next heir, reckoning for each 
Person, as well in the ascending as descending fines. 
According to this rufe cf computation, the father of the 


les on American Law *412-13 (George Com- 
stock ed., 11th ed. 1866). 
collateral consanguinity. The relationship between 
persons who have the same ancestor but do not 
descend or ascend from one another (for example, 
uncle and nephew, cousins, etc.). 


lineal consanguinity. The relationship between per- 
sons who are directly descended or ascended ftom 
one another (for example, mother-and daughter, 
great-grandfather and grandson, etc.). 


conscience. 1, The moral sense of right or wrong; 
esp., a moral sense applied to one's own judgment 
and actions. 2. In law, the moral rule that requires 
justice and honest dealings between people. 


conscience clause. A legislative provision that allows a 
person to claim an exemption from compliance, usu. 
on religious-freedom grounds. 


conscience of the court. 1. The court's equitable 
power to decide issues based on notions of fairness 
and justice. See equrry «). 2. A standard applied by 
the court in deciding whether a party or a jury has 
acted within acceptable limits. © thus in some cases, 
a jury's award of damages is upset because it is said 
to “shock the conscience of the court.” See stock 
‘THE CONSCIENCE. 
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conscientia illaesa (kon-s[h]ee-en-shee-a i-lee-sa or -za). 
{Latin} Hist. An unviolated conscience; good faith. 


conscientia rei alienae (kon-s[h]ee-en-shee-a ree-1 ay- 
lee-ee-nee or al-ee-). [Law Latin] Scots law. The 
knowledge that property held by one person actually 
belongs to another. 


conscientious objector. A person who for moral or 
religious reasons is opposed to participating in any 
war, and who may be excused from military con- 
scription but remains subject to serving in civil work 
for the nation’s health, safety, or interest. See 50 
USCA § 456. Cf. pacirisr. [ : Armed Services 
20.6(3). C.].S. Armed Services §§ 56-59.) 


conscionable (kon-she-ne-bal), adj. Conforming with 

conscience; just and reasonable <a consciona- 

le bargain>. Cf. UNCONSCIONABLE. — conscionable- 
ness, conscionability, n. : 


consciously el. Antitrust. Of, relating to, or char- 
acterizing the conduct of a party who has knowledge 
of a competitor's action (such as raising prices) and 
who makes an independent decision to take the 
same action. @ In some cases this is viewed as evi- 
dence of a conspiracy. 


conscious parallelism, Antitrust. An act of two or more 
businesses in a concentrated market intentionally 
engaging in monopolistic conduct. — Also termed 
tacit collusion; oligopolistic price coordination. 

conscious-presence test. A method for judging wheth- 
er a testator is in the presence of a witness to a will, 
whereby if the testator can sense the presence of the 
witness — even if the witness cannot be seen — the 
witness is present. Restatement (Third) of Property: 
Wills and Other Donative Transfers § 3.1 (1999). — 
Also termed conscious presence. See PRESENCE-OF-THE- 
TESTATOR RULE. 


conscius fraudis (kon-s[hjee-as fraw-dis). [Latin] See 
PARTICEPS FRAUDIS. 


conscription. See pRAsT (2). 


consecratio capitis (kon-sa-kray-shee-oh: kap-i-tis). 
[Latin “consecrating the body”) Roman law. The act 
of declaring a wrongdoer an outlaw who could be 
killed on sight; the punishing of criminal behavior 
by relegating an offender to the gods, i.e., leaving 
the person outside divine and human protection. 
See SACER; OUTLAWRY. ; 


i consecutive sentences, See SENTENCE. 


consecutive tortfeasors. See TORTFEASOR. 


: consensual (ken-sen-shoo-ol), adj. 1. Having, express- 


ing, or occurring with full consent <consensual rela- 
tions>. 2. Created or existing by mutual consent 
without formalities such as a written document or 
ceremony <consensual marriage>. — Also termed 
consentaneous; consentient. 


consensual contract. See CONTRACT. 

consensual crime. See victimless crime under CRIME. 
consensual marriage. See MARRIAGE (1). 

consensual search. See consent search under SEARCH. 


consensus. A general agreement; collective opinion. 
See general consent under CONSENT (2). 


consent 


“The regular method for the chalr to use Is to ask the 
members, ‘Is It the consensus of this meeting that ... is 
agreed to?’ or, ‘Is it the will of the assembly that ... is 
agreed to?’ or, ‘Is there an Mog grog Consensus has been 
used successfully the 

ans, New England town meetings, and others as a decis 


tan- 
making procedure. It permits compromise. In small grou 
where (ees formality Is required, ft is a simple mathod for 
making decisions. 


“General consent is an equivalent to consensus, when 
done without o! ion. Otherwise, a formal vote must be 
taken." Floyd M. Riddick & Mirtam H. Butcher, Alddick’s 
Rufes of Procedure 56 (1985). 

consensus ad idem (kan-sen-sas ad 1-dem). (Latin) An 
agreement of parties to the same thing; a meeting of 
minds. — Also termed consensus m-idem; consensus in 
idem, placitum et conventio. 


“Agreement between the or consensus in idem is 
the basis of contractual ....” 2 David M. Walker, 
Principles of Scottish Private Law 11 (4th ed. 1988). 


consent, n. 1. Agreement, approval, or permission as 
to some act or pu , esp. given voluntarily by a 
competent person; legally effective assent. @ Consent 
is an affirmative defense to assault, battery, and 
related torts, as well as such torts as defamation, 
invasion of privacy, conversion, and trespass. Con- 
sent may be a defense to a crime if the victim has the 
capacity to consent and if the consent negates an 
element of the crime or thwarts the harm that the 
law seeks to prevent. See Model Penal Code § 2.11. 
“The consent [to a contract] is none the less ‘genuine’ and 
‘real,’ even though K be induced by fraud, mistake, or 


duress. Consent may be induced by a mistaken hope of 
galn or a mistaken estimate of value or by the lie of a third 


, and yat there Is a contract and we do nct doubt the 
of the consent.’ Fraud, mistake, and duress are 
m collateral operative facts that co-exist with the ex- 


of consent and have a very important effect upon 
resulting fegal relations.” Willlam R. Anson, fer of 
the Law of Contract 199 n.1 (Arthur |. Corbin ed. Am. 


ed. 1919). 
blank consent. See BLANK CONSENT. 


s consent. Consent that is clearly and unmis- 
takably stated. 


implied consent. 1. Consent inferred from one’s 
conduct rather than from one's direct expres- 
sion. — Also termed implied permission. 2. Consent 
imputed as a result of circumstances that arise, as 
when a surgeon removing a galltladder discovers 
and removes colon cancer. ne 

informed consent. 1. A person's agréement to allow 
oothin to happen, made with full knowledge of 
the risks involved and the alternatives. @ For the 
legal per informed consent is defined in 
Model Rule of Professional Conduct 1.0(e). 2. A 
patient’s knowing choice about a medical treat- 
ment or procedure, made after a physician or 
other healthcare pre discloses whatever infor- 
mation a reasonably prudent provider in the med- 
ical community would give to a patient regarding 
the risks involved in the proposed treatment or 
panei — Also termed knowing consent. (Cases: 

ealth €906.] 


knowing consent. See informed consent. 


voluntary consent. Consent that is given freely and 
that has not been coerced. 


2. foe law. ADOPTION (6). —~ consent, vb. — 
consensual, adj. 


consent agenda . 


1 consent. 1. Adoption without objection, re- 
gardless of whether every voter affirmatively ap- 
proves. 2. See unanimous consent (1). 


unanimous consent. 1. Adoption with every voter's 
approval. 2. See general consent (1). @ The terms 
“general consent” and “unanimous consent” have 
distinct but interchangeable meanings. Some parli- 
amentary manuals treat them as synonymous; oth- 
ers distinguish them; and still others distinguish 
them, but in exactly the opposite way. 

“Motions that appear to have no opposition because they 

unim or because 
are lege | portant, consoversia, ap- 


the say, ‘The mation, 
without objection, is adopted’ (ar to), without 9 
the motion te vote. implies no 
oe cared ceo f0 the mation or 


us consent everyone was in agree- 
there Is even one objection, the request is denied 
and the question must be put to a vote for adoption.” Floyd 
M. Riddick & Mirlam H. Butcher, Riddick’s Rules of Proce- 


“"Unanimous consent’ does not that ev- 
ery member is In favor of the posed actor Way only 
man that the onposition, feeling that ft is useless lo op. 
ed or discuss the matter, simply acqulesces.” Henry M. 
rt, Robert's Rules of Order Newly Revised § 4, at 52 
(10th ed. 2001). 
consent agenda. See consent calendar under CALENDAR 
(4). 
consentaneous, adj. See CONSENSUAL. 
consent calendar. 1. Family law. A schedule of infor- 
mal hearings involving a child, usu. arranged when 
it appears that the child’s best interests will be served 
if the case is heard informally. @ The child and all 
interested parties must first consent before the case 
on the consent calendar. [Cases: Infants 203. 
eyS. Infants §§ 51-52, 62, 64~67.] 2. CALENDAR (4). 


consent clause. See AUTHORIZATION CLAUSE. 

consent decree. See DECREE. 

consent dividend. See DIVIDEND. 

consentient, adj. See CONSENSUAL. 

consent judgment. See agreed judgment under jupc. 
MENT. 

consent jurisdiction. See JURISDICTION. _ 

consent order. See consent decree under DEGREE. 

consent search. See SEARCH. 


consent to be sued. Agreement in advance to be sued 
in a particular forum. See cocnovit cxause. [Cases: 
Corporations €=662; States €-191; United States 
125. C.J.S. Corporations § 941; States §§ 196-197, 
202, 297-307, 314; United States: §§ 217~226, 
228-230, 234-239, 247.] 


consent to notice. A provision stating that notice 
required by a document may be given beforehand or 
to a designated person. 


consequential contempt. See CONTEMPT. 

consequential damages. See DAMAGES. 

consequential economic loss. See ECONOMIC LOSS. 

consequential injury. See consequential loss under Loss. 

consequentialism. Ethics. An ethical theory pat piece 
the rightness or wrongness of actions according to 
their consequences. @ One of the best-known types 
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of consequentialism is utilitarianism. See UTILITARIAN- 


isM. Cf. VIRTUE ETHICS. 
consequential loss. See Loss. 


conservation. Environmental law. The supervision, 
management, and maintenance of natural resources; 
the protection, improvement, and use of natural 
resources in a way that ensures the highest social as 
well as economic benefits. (Cases: Environmental 
Law @31-51.] 


conservator (ken-ser-ve-tar or kon-sar-vay-tar), 2. A 
ardian, protector, or | eb © Conservator is 
the modern equivalent of the common-law guardian. 
Judicial appointment and supervision are still re- 
uired, but a conservator has far more flexible au- 
ority than a guardian, including the same invest- 
ment powers that a trustee enjoys. The Uniform 
Probate Code uses the term conservator, and Article 5 
is representative of modern conservatorship laws. — 
conservatorship, n. 


managing conservator. 1. A person appointed by a 
court to manage the estate or affairs of someone 
who is legally incapable of doing so; Guarnian a. 
(Cases: Guardian and Ward €1.} 2. In the child- 
custody laws of some states, the parent who has 

rimary custody of a child, with the right to estab- 
ish the child’s primary domicile. See custopy. 
[Cases: Child Custody €=28.] 


possessory conservator. See noncustodial parent un- 
der PARENT. 


conservator of the peace. See PEACE OFFICER. 


conserve, vb. 1. To take care uf; to care for. 2. To 
protect from change, destruction, or depletion. 3. 
To reduce or minimize the use of 


consideration, n. 1. Something (such as an act, a 
forbearance, or a return promise) bargained for and 
received by a promisor from a promisee; that which 
motivates a person to do something, esp. to engage 
in a legal act. @ Consideration, or a substitute such as 
promissory estoppel, is necessary for an agreement 
to be enforceable. See Restatement (Second) of Con- 
tracts § 81 (1979). (Cases: Contracts 49. C.].S. 
Contracts § 87.} 


“A ‘consideration’ has been explained to be ‘any act of the 
Ete com Mine We Carer a Sean eee 
or di of Inconver- 


or any labour, detriment, 
lence sustained by the plaintiff, however smail the detriment 
or be, H such act is , oF 


inconvenience may be, 
inconvenience suffered by the plaintiff the assent, 
express or implied, of the defendant, or, In the language of 
Lene at the Instance and request of the defen- 
dant.’ “ Holland, The Elements of Jurispridence 
288 (13th ed. 1824). 


“A consideration in its widest sense Is the reason, motive, 
ir ienioemnens by weet 6 Tn ies aver > Bi eee 
an agreement. it ts not for nothing that he consents to 


“The word ‘consideration’ has been around for a long time, 
80 It Is to think we have had a of consider- 
ation for a fong time. tn fact until the nineteenth century the 
word never acquired any particular meaning or stood for 
wae Grant Gilmore, The Death of Contract 18 
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“tn the late fifteenth and sbdteenth centuries the word 
‘consideration’ was very to lawyers, and h it 
had not yet acquired a niga jal meaning (and indeed 
was not to do so during under discussion) ft had 


already begun to associations. Most com- 
monty it was used In es.... in the statutes of Henry Vi 
ft became quite common for the draftsman, after he had 
rehearsed the circumstances to Introduce we ean Dar 
with a clause In the following (or similar) form: ‘The King, 
considering the premisses, of the Assent and Request 
aforesaid, hath ordained and established ....° In the 
course of time the matters which were considered, and to 
which consideration was given, came themselves to be 


considerations were the rs considered; they were the 
factors which Parliament or the King was su to 

had In mind In . of motivated 
the enactment. Loosely the word could be treated as synon- 
Lalla peas Br ag clipe eae el  ie 
causes 


breath. 

in the mind, what was satered: what motivated.” A.W.B. 

Simpson, Legal Theory and Legal History 332 (1987). 
adequate consideration. Consideration that is fair 
and reasonable under the circumstances of the 
agreement. Cf. sufficient consideration. (Cases: Con- 
tracts 6953-54. C.J.S. Contracts §§ 87, 131-132.] 

“tt Is helpful to observe precision In use of when 


analyzing consideration issues. Distinguish carefully be- 
ation. "Adequacy refers o whether there was a tar bargain 
n. ers re was a 
Seuhing st enters of equal values. ‘Sufficlency’ refers to 
whether the consideration is legally sufficient to anforce a 
promise, and this requires only that there be some legal 
detriment incurred as a bargained exchange for the other 
party's promise.” Claude Rohwer & Gordon D. Schaber, 
Contracts in a Nutshell 83 (4th ed. 1837). 
“Atthough courts have not fost the habit of speaking of an 
ane tie ve, corre, te 
in as @ no 
: rk additional requirement.” E. Allan Farnsworth, Con- 
tracts § 2.11, at 69-70 (3d ed. 1999). 
and other good and valuable consideration. See 
other consideration. 


concurrent consideration. Consideration arising at 
the same time as other consideration, or where the 
promises are simultaneous. {Cases: Contracts 
S56. C.J.S. Contracts §§ 105-106.) 


continuing consideration. An act dr performance 
extending over time. 

due consideration. Sce sufficient consideration. 
executed consideration. A consideration that has 
been wholly given; past consideration as opposed 


to present or future consideration. [Cases: Con- 
tracts 78, C.J.S. Contracts § 92.) 


executory consideration (eg-zek-ye-tor-ee). A con- 
sideration that is to be given only after formation 
of the contract; present or future consideration as 
opposed tw past consideration. 


s consideration. Consideration that is specifi- 
cally stated in an instrument. 
fair consideration. 1. Consideration that is roughly 
equal in value to the thing being exchanged; con- 
sideration given for property or for an obligation 
in either of the following circumstances: (1) when 
given in peed faith as an'exchange for the proper- 
ty or obligation, or (2) when the property or 
obligation is received in faith to secure a 
present advance or prior debt in an amount not 
disproportionately small as compared with the val- 


consideration 


ue of the property or obligation obtained. — Also 
termed fatr and valuable consideration. 2. Consider- 
ation that is honest, reasonable, and free from 
suspicion, but not strictly adequate or full. 


future consideration. 1. Consideration to be given 
in the future; esp., consideration that is due after 
the other party's performance. 2. Consideration 
that is a series of performances, some of which will 
occur after the other party’s performance. 8. Con- 
sideration the specifics of which have not been 
agreed on between the parties. Cf. past consider- 
ation. 

good and valuable consideration. See valuable con- 
sideration. = 


good consideration. 1. Consideration based on nat- 
ural love or affection or om moral duty <good 
consideration, being based purely on affection, 
does not- amount to valuable consideration>. ¢@ 
Such consideration is usu. not valid for the en- 
forcement of a contract. — Also termed meritorious 
consideration; moral consideration. (Cases: Contracts 
76-77. C.J.S. Contracts §§ 102-103, 127, 130.] 
“A good consideration Is that of blood, or the natura! tove 
affection which a person has to his children, or any of 
his relatives.... A good consideration is not of itself suffi- 
cient to support a promise, any more than the moral 
obligation which arises from a man's passing his word: 
neither will the two together make a binding contract; thus a 
promise by a father to make a gift to his child will not be 
enforced against him. The eration of natural tove and 
affection is indeed for so little in law, that it ls not easy 
Sneue Miams Prats Loe Lawel Parseral Pon a 
ua ; les oO ) erty 
$5-86 (11th ed. 1881). 
“Stated simply, good or meritorious consideration I. noth- 
tng more than motive or mora! ” 3 Richard A. 
‘3ee) Williston on Contacts § 7:16, al 325-26 (4th ed. 


2. Loosely, valuable consideration; consideration 

that is adequate to support the barg=ined-for ex- 

change between the parties <his agreement to pay 

the offering price was good consideration for the 

ee (Cases: Contracts €949. CJ.S. Contracts 
J : 


gratuitous consideration (gra-t{y]oo-i-tas). Cunsid- 
eration that, not being foundeau on any detriment 
to the party who gives it, will not support a 
contract; a performance for which a party was 
already obligated. 


grossly inadequate consideration. Consideration 
whose value is so much less than the fair value of 
the object acquired that it may not support finding 
that the transaction is a valid exchange. ¢ Depend- 
ing on the surrounding circumstances, the transac- 
tion may actually be fraud, a gift, or something 
else other than a sale and purchase. 


illegal consideration. Consideration that is contrary 
to the law or public policy, or prejudicial to the 
public interest. @ Such consideration does not sup- 
port a contract. [Cases: Contracts @-103. CJ.S. 
Contracts §§ 195-200, 213-214.] 


immoral consideration. A consideration that so of- 
fends societal norms as to be invalid. @ A contract 
supported by immoral consideration is usu. voida- 
ble or unenforceable. — Also termed lurpis cause. 


consideration 


[Cases; Contracts 112. CJ.S. Contracts 
§§ 275-276.] 


implied consideration. Consideration that is in- 
ferred by law from the parties’ actions. 


impossible consideration. Consideration stemming 
from a promise or performance that cannot be 
fulfilled. (Cases: Contracts 80. C.J.S. Contracts 
§ 106.) 


inadequate consideration. Consideration that is not 
fair or reasonable under the circumstances of the 
agreement. Cf. adequate consideration. (Cases: Con- 
tracts €>53-54. C.J.S. Contracts §§ 87, 191-132.] 


invented consideration. Fictional consideration cre- 
ated by a court to prevent the invalidation of a 
contract that lacks consideration. 


legally sufficient consideration. See sufficient consid- 
eration. 


meritorious consideration. See good consideration. 
moral consideration. See good consideration. 


nominal consideration. Consideration that is so in- 
significant as to bear no relationship to the value 
of what is being exchanged (e.g., $10. for a piece of 
real estate). © Such consideration can be valid, 
since courts do not ordinarily examine the adequa- 
cy of consideration (although they do often inquire 
into such issues as fraud and duress). — Also 
termed peppercorn. [Cases: Contracts ©=53-54. 
CJ.S. Contracts §§ 87, 131-132.] 


“Offers made In consHeration of one dollar or prom- 
fe .... The irevocathiy ¢ 


Ised are often frrevocab of an offer 
may or littta to the offeree, and the courts do 
not ordinarily Inquire into the ad: of the consideration 

ined for. Hence a ty small payment may 


fis h ccnsderaticn for the itevocability of an offer pro- 


bargained for but was a mere formality or pretense. In such 
a case there is no consi -.- N , such a 
nominal consideration ts 1 support 
a short-time option proposing an exchange on falr terms. 
The fact that the option is an appropriate step In 
the conclusion of a socially useful transaction provides a 
sufficient substantive basis for enforcement, and a signed 
writing takin arom a0 toa satisfies the 
desiderata of form. tn the nce ofstatute, eget the 


other consideration. Additional things of value to 
be provided under the terms of a contract, usu. 
unspecified in the contract, deed, or bill of sale, 
because they are too numerous to conveniently 
list, or to avoid public knowledge of the total 
amount of consideration. — Also termed other good 
and valuable consideration. 


t consideration. An act done or a promise given 

y a promisee before making a promise sought to 
be enforced. @ Past consideration is not consider- 
ation for the new promise because it has not been 
given in exchange for this promise (although ex- 
ceptions exist for new promises to pay debts 
barred by limitations or debts discha in bank- 
ruptcy). See PREEXISTING-DUTY RULE. Cf. future con- 
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sideration. (Cases: Contracts €@79. C.J.S. Contracts 
§§ 125-126, 128-130.) ; 
“A past consideration 's, in effect, mo consideration at all: 
that Is to say, il confers no benefit cn the promisor, and 
involves no detriment to the promises in respect of his 


a man has benefited without thereby incurring any legal 
Habitity.” Wiliam R. Anson, Principles of the Law of Contract 
148 (Arthur L. Corbin ed., 3d Am. ed. 1919). 


“‘Past Consideration.’ The Brough marks suggest that 
there is this phrase. Past consider- 


there bs no tor such value. Therefore, it canno 
constitute coedneions ig Edward Murray ‘nn Gites 
and Materials on Contracts 427 (2d ed. 1976). 
sufficient consideration. Enough consideration as a 
matter of law to support a contract. — Also termed 
due consideration; legally sufficient consideration. Cf. 
adequate consideration. [Cases: Contracts ©54. 
C.J.S. Contracts § 87.) 


valuable consideration. Consideration that is valid 
under the law; consideration that either confers a 
pecuniarily measurable benefit on one party or 
imposes a pecuniarily measurable detriment on 
the other. — Also termed good and valuable consid- 
eration; legal consideration. (Cases: Contracts 49. 
C.J.S. Contracts § 87.] 
“By a valuable consideration Is meant something of value 
given ores by one party in exchange for the promise 
of the | RO plein ish serait Mga las pcan ol 
ation must be of some value. ts to say, Hh must be 
material to tie Interests of one or the other or both of the 
parties. ft either 


cor bye her Eire Sore senor tenet ee 
recompense for the lan of his 
rerles, (or ki weet kWohre carte | to 


joss oF e 
2 promisee pala eet lige of the eee ty 
recom . in ti A (Glanville 
L Willams ed., 10th ed. 1947). si aa 
2. Pazliamentary law. The process by which a deliber- 
ative assembly disposes of 2 motion; DELIBERATION. @ 
Consideration begins with a member making a mo- 
tion and the chair stating the question on the mo- 
tion; it ends with the chair putting the question on 
the motion (or on a subsidiary motion that disposes 
of the first motion). It also includes debate and may 
also include (among other things) amendment and 
referral to a committee. 


consideration by paragraph. See consideration seria- 
tim. 


seriatim. Consideration _ serially, 
whereby a deliberative assembly considers a long 
or complex motion in a series of readily divisible 
parts before voting on the entire motion. — Also 
termed consideration by paragraph (in which case a 
“paragraph” means not a literary paragraph but 
any readily divisible part of a motion, which may 
include more than one literary paragraph); serial 
consideration. 

a n, resolution has 

(parapranks, ree te ), OF many articles. ‘as a 


bylaws which Is up for ravision or amendment), it is 
and most prudem that no vote be taken on sach 


ered, amended, and perfected. Serfatim literally 
Fraaris "Yorlaly and when appiod Wo covert ox tore pate 


eS Se RINOE RP Ce TYREE Se ee EE ak ae ee eke hy hb EARLE ER Phe eek tle IE COP NII MLE Ne CNS SE NES Tm manne erry RR TORR ge 


tap geod weMrns Os.12° 


eee et ee oe 
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ota parliamentary proposal or question it means consider- 
ation paragraph by paragraph or part by part. 


“Hence, under the doctrine of consideration by para- 
graph, or seriatim, each part Is discussed and may be 
amended and mont ae sea then, without Lari ti os a 
lo 1, ne. Or para: rmular- 

altel Te not voted on 


ye 
(n tum until af! the ora 
Been considered.” George Bameter, Demeters' Manual of 
Parliamentary Law and Procedure 146 (1969) 
informal consideration. Consideration without limit 
on how often a member may speak to the same 
question. © Informal consideration is substantially 
uivalent to consideration in committee of the 
whole or quasi-committee of the whole, without 
the fiction of the assembly resolving itself into a 
committee. See committee of the whole under ComMtT. 
TEE. 


serial consideration. See consideration seriatim. 
3. Hist. A court's judgment. — Also termed (in 
Roman law) consideratio. 


consideration, failure of. See FAILURE OF CONSIDER. 
ATION. 


consideration, want of. See WANT OF CONSIDERATION. 


consideratum est per curiam (ken-sid-o-ray-tam est par 

kyoor-ee-am). (Latin) Hist. It is considered by the 

court. @ This was the formal language preceding the 

judgment of a common-law court. — Sometimes 

shortened to consideratum est. Cf. Deo CONSIDERATUM 

EST. 

“A judgment ts the decision or sentence of the law, given 

by a cour of justice, as the result of p Instituted 

therein for the redress of an Injury. The language of the 

ee is not, therefore, that ‘ft is decreed,’ or ‘resolved,’ 

Sai a Connie red by tne Con, Cone 

writars, Considerare, consideratio means 

the judgment af a court." 1 John Bouvier, ‘s Law- 

Oh 619 (8th ed. 1914). 

consign (kan-si), vb. 1. To transfer to another's cus- 

tody or charge. 2. To give (goods) to a carvier for 

delivery to a designated recipient. 3. To give (mer- 

chandise or the like) to another to.sell, usu. with the 

understanding that the seller wilPfay the owner for 
the goods from the proceeds. 


consigt-7‘ion (kon-sig-nay-shan), n. 1. A debtor's deliv- 
ery of money to an authorized third party after the 
creditor refuses to accept the payment. @ Unlike a 
tender, a valid consignation discharges the debtor. 
Cf. TENDER (1). 2, CONSIGNMENT (1). - 


consignator (kan-sig-ne-tor), n. A person authorized 
to accept delivery of money from a debtor if a 
creditor refuses to accept it. See CONSIGNATION. 


consignee (kon-si-nee or kan-). One to whom goods 
are consigned. 


consi ent (ken-sin-mant). 1. The act of consigning 
g s for custody or sale. — Also termed (archaical- 
y) consignation. [' : Factors €5.] 2. A quantity of 
goods delivered by this act, esp. in a single ship- 
ment. 3. Under the UCC, a transaction in which a 
person delivers goods to a merchant for the purpose 
of sale, and (1) the merchant deals in goods of that 
kind under a name other than the name of the 
person perio oases is not an auctioneer, and is 
not generally known by its creditor to be substantial- 


consolidated financia! statement 


ly engaged in selling others’ goods, (2) with respect 
to ac delivery, ae ag te value of the goods is 
$1,000 or more at the me of delivery, (3) the goods 
are not consumer goods immediately before deliv- 
ery, and (4) the transaction does not create a security 


interest that secures an obligation. UCC 
§ 9-102(a)(20). 4. See bailment for under BalL- 
MENT. 

consignment sale. See sae. 

consignor (ken-st-nar or kon-si-nor). One who dis- 


patches goods to another on consignment. 


consiliarius (kan-sil-ee-air-ee-as), n. [fr. Latin consilium 
“advice"] 1. Roman law. A person who advises a 
magistrate; one who sits with the judge and assists in 
deciding cases. See CONncILIUM (1). 2. Hist. A counselor 
learned in law. See APOCRISARIUS. 


consimili casu. See CASU CONSIMILI. 
consistorial court. See CONSISTORY COURT. 


consistorium (kon-sis-tor-ce-om), n. (Latin] Roman law. 
In the later Empire, the be pao rivy council that 
functioned both as a general council of state and as a 
supreme court of law. 


consistory court (kan-sis-ter-ee). Eccles. law. In Eng- 
land, a diocesan court exercising jurisdiction over 
the clergy and church property, such as a cemetery, 
and other ecclesiastical matters. @ Consistory courts 
are presided over by the bishop's chancellor or the 
chancellor's commissary. — Also termed consistorial 
court. Cf. pisiior’s courT. 


consobrini (kon-se-bri-ni), n. pl. [Latin] Roman law. 
First cousins; children of brothers and sisters, or, 
more precisely, of two sisters. 


consol (kon-sol or kon-sol). See annuity bond under 
BOND (3). 


Consolato dei Mare (kawn-soh-lah-toh del mah-ray). 
[Italian “consolate of the sea") Hist. Maritime law. An 
influential collection of European maritime customs, 
referred to by commercial judges (census) in ports of 
the kingdom of Aragon and other Mediterranean 
maritime towns. © The Consoiato del Mare was com- 
piled in the 14th century and soon became one of 
the leading maritime codes of Etitope. It is widely 
believed to be a Spanish work, but some historians 
suggest that its origin is actually Italian. — Also 
written Consolat de Mar. - 


consolidate, vb. 1. To combine or unify into one mass 
or body. 2. Civil procedure. To combine, through 
court order, two or more actions involving the same 
parties or issues into a single action ending in a 
single judgment or, sometimes, in separate judg- 
ments. (Cases: Action €°54-59; Federal Civil Proce- 
dure © 8. C.J.S. Actions §§ 204-219.] 3. Corporations. 
To unite (two or more corporations or other organi- 
zations) to create one new corporation or other 
organization. (Cases: Corporations €9581. CJ-S. 
Corporations §§ 792-797.) 

consolidated appeal. See arreat. 

consolidated bond. See BOND (3). 


consolidated financial statement. See FINANCIAL STATE- 
MENT. 


consolidated laws 


consolidated laws. See cope (1). 
consolidated mortgage. See MORTGAGE. 


Consolidated Omnibus Budget Reconciliation Act of 
1985. A federal statute requiring employers that 
offer group health coverage to their employees to 
continue to do so for a prescribed period (usu. 18 to 
36 months) after employment has terminated so that 
the former employee can continue to benefit from 
group-health rates until becoming a member of an- 
other health-insurance plain. @ The statute tempo- 
rarily continues group coverage for a person no 
longer entitled to receive it, such as a terminated 
employee or an overage dependent. One of the 
ab events” justifying the continuation of 
group-health-insurance benefits is divorce or legal 
separation. So COBRA often provides critical transi- 
tional itily until a divorced spouse and children 
can arrange for new health insurance. The period of 
transitional ahi is up to 36 months, and an 
applicant spouse of the employee must make written 
application to the employer within 60 days of the 
seperation or divorce. — Abbr. COBRA. [Cases: 
Pensions C721, 127.1. C.J.S. Pensions and Retirement 
Plans and Benefits § 7.) : 


absence of vesting provision 
(which would render t benefits 8), terminated 
emplo were gereraly Ge without health care coverage 
while thay. were looking for another 


s 


members} to continue to have access to group 

coverage at group rates untll they can get another Job or 
arrange for replacement coverage.” 1.M. Golub et 

al., COBRA Handbook § 1.1, at 1-2 (1984). 


consolidated return. See TAX RETURN. 
consolidated school district. See scHOOL DISTRICT. 
consolidated security. See security. 


consolidated sentence. See generul sentence under SEN. 
TENCE. 


consolidating statute. See sTATUTE. 


consolidation, n. 1. The act or process of uniting; the 
state of being united. 2. Legislation. The combination 
into a single statutory measure of various legislative 
provisions that have } ae tet been scattered in 
different statutes. 3. Civil procedure. The court-or- 
dered unification of two or more actions, involving 
the same parties and issues, into a single action 
resulting in a single judgment or, sometimes, in 
separate judgments. Fed. R. Civ. P. 42(a). — Also 
termed consolidation of actions. Cf. JOINDER; SEVERANCE 
(2). [Cases: Action 6954-59; Federal Civil Procedure 
8, C.J.S. Actions §§ 204-219.) 


procedural consolidation. See JOINT ADMINISTRATION. 


substantive consolidation. Bankruptcy. The merger 
of two or more bankruptcy cases, usu. pending 
against the same debtor or related debtors, into 
one estate for purposes of distributing the assets, 
usu. resulting in the two estates sharing assets and 
liabilities, and in the extinguishment of duplicate 
claims and claims between the debtors. {Cases: 
Bankruptcy €2084.] 
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4. The unification of two or more corporations or 
other organizations by dissolving the existing ones 
and creating a single new corporation or organiza- 
tion. — Also-termed (with p> aie to corporations) 
consolidation of corporations. Cf. MERGER (6). [Cases: 
Corporations e581. CJS. i 
§§ 792~797.] 5. Corporations. Archaic. A union of the 
stock, property, or franchises of two or more com- 
panies whereby the conduct of their affairs is per- 
manently — or for a long period — put under one 
management, whether the agreement between them 
is by lease, sale, or other form of contract, and 
whether the effect is the dissolution of one, both, or 
neither of the companies. — consolidate, vb. — 
consolidatory (ken-sol-a-day-ter-ee), adj. 


consolidation loan. See Loan. 
consolidation of actions. See CONSOLIDATION (3). 
consolidation of corporations. See CONSOLIDATION (4). 


consolidation of mortgages. Hist. The equitable nght 
of a mortgagee who holds multiple mortgages on 
real property owned by the same person to refuse to 
release one mortgage unless all the mortgages are 
redeemed. 


consonant statement. See STATEMENT. 


consortium (ken-sor-shee-am). 1. The benefits that 
one n, an a spouse, is entitled to receive from 
another, including companionship, cooperation, af- 


" fection, aid, financial support, and (between spouses) 


sexual relations <a claim for loss of consortium>. 
See Loss OF CONSORTIUM; CONJUGAL RIGHTS. 


filial consortium (fil-ee-al). A child's society, affec- 
tion, and companionship given to a parent. [Cases: 
Parent and Child 7. C.J.S. Parent and Child 
§ 329.) 


parental consortium. A parent's society, affection, 
and companionship given to a child. (Cases: Par- 
ent and Child ¢7.5.] 


spousal consortium. A spouse's society, affection, 
and companionship given to the other spouse. 
(Cases: Husband and Wife =209(3, 4).] 


2. Hist. The services of a wife or daughter, the loss 
of which gives rise to a cause of action. @ A husband 
could, for example, bring an action against a person 
who had injured his wife, “whereby he lost the help 
or companionship (of his wife)” (per quod consortium 
amis). 3. A group of companies that join or associ- 
ate in an enterprise <several high-tech businesses 
formed a consortium to create a new supercompu- 
ter>. 4. Roman law. A community of undivided i 
aaee existing among coheirs after the death of the 

ead of their family (paterfamilias). Pl. consortiums, 
consortia. 


consortium vitae (kon-sor-shee-am vi-tee). [Law Latin] 
Hist. Cohabitation; the agreement between two par- 
ties to live together. ° 


consortship (kon-sort-ship). Maritime law. An agree- 
ment by which salvors agree to work together to 
salvage wrecks, the recovery being apportioned 
among the salvors. @ Consortships reduce interfer- 
ence among competing salvors and help prevent 
collisions at sea between operators attempting to 
salvage the same wreck. 
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conspicuous, adj. (Of a term or clause) clearly visible 
or obvious. @ Whether a printed clause is.conspicu- 
ous as a matter of law usu. depends on the size and 
style of the typeface. Under the UCC, a term or 
clause is conspicuous if it is written in a way that a 
reasonable person against whom it is to operate 
ought to notice it. UCC § 1-201(b)(10). See Fine 
print. (Cases: Sales €@267. CJ.S. Sales §§ 238, 

263-270.] 
conspicuous place. For be 
ly 


es of posting notices, a 
location that is reasonably li 


ikely to be seen. 


conspiracy, n. An agreement by two or more persons - 


to commit an unlawful act, coupled with an intent to 
achieve the agreement's objective, and (in most 
states) action or conduct that furthers the agree- 
ment; a combination for an unlawful purpose. 18 
USCA § 371. @ Conspiracy is a separate offense 
from the crime that is the object of the compat: A 
conspiracy ends when the unlawful act has been 
committed or (in some states) when the agreement 
has been abandoned. A conspiracy does not auto- 
matically end if the conspiracy's object is defeated. 
See Model Penal Code § 5.03(7); United States v. 
Jimenez Recio, 537 U.S. 270, 123 S.Ct. 819 (2003). — 
Also termed criminal conspiracy. Cf. ATTEMPT (2); SOLICI- 
TATION (2). (Cases: Conspi 1.1, 23.1. CS. 
Conspiracy §§ 2-8, 8, 14-17, 98, 100-103, 110.) — 


conspizatoricl, adj. 
“Conspiracie ( ratio) though both in Latine and 
French it be used pon Pe of men, to doe any 
thing either good or bad: yet In our lawyers bookes, it is 
eon the evill pat” John Cowell, The interpreter 
“{Consplracy is anj elastic, sprawling and of- 
Pod sn 3b vague thet 8 cinesst deta dete Gos 


many independ 

is always ‘predominantly mental in composition’ because it 
ee F ot a meeting of minds and an intent.” 
Krulewitch v. U States, U.S. 440, 445-48, 69 S.Ct. 
716, 719-20 (1849) (Jackson, J., concurring). 

“When two or more persons combine for the purpose of 
inflicting upon another person an Injury which is unlawtul in 
itself, or which ls rendered unlawful by the mode in which it 
ts inflicted, and in either case the,,cther person suffers 
damage, thay commit the tort of conspiracy.” P.H. Winfetd, 
ATe of the Law of Tort § 128, at 434 (Sth ed. 1950). 


bathtub conspiracy. See intra-enlerpris é conspiracy. 
chain conspiracy. A single conspiracy in which each 
person is responsible for a distinct act within the 
overall plan, such as an agreement to produce, 
import, and distribute narcotics in which each 
person performs only one function. © All partici- 
bants are interested in the overall scheme and 
iable for all other participants’ acts in furtherance 
of that scheme. (Cases: Conspiracy =24(3). C.J.S. 
Conspiracy §§ 117-118.] 
conspiracy, the court tooks to whether the 
Bartles serve as finks in a chain, In Ghunenthal v. United 
tes (1947), the Supreme Court found that the 
agreed to seil liquor at exceeding the ce 
regulations of the Office of Price Ad in. The Court 
oan tear on conapbecy. By fonsen, Of at hres 
pnownins at the ¥) general scope and common ond 
pind te pain of whisky 8. Pod & Jerod H ae 
i or & Jeroid H. ; 
White Cotar Grind in a Nutstal oo Ba ed. 1997). 


circle conspiracy. See wheel conspiracy. 


constable 


civil conspiracy. An agreement between two or 
more persons to commit an unlawful act that 
causes damage to a person or property. [Cases: 
ru iia 1.1. Cj.S. Conspiracy §§ 2-3, 8, 
14-17] 


conspiracy in restraint of trade. See RESTRAINT OF 
TRADE. 

conspiracy to infringe. Intellectual property. An 
agreement by two or more persons to commit an 
act that would interfere with the exclusive rights of 
a patent, copyright, or trademark owner. @ This 
action is commonly recognized in trademark law. 
The Copyright Act does not provide a basis for 
alleging a conspiracy to peng ig but an action is 
recognized by some states. -Patent Act pro- 
vides no basis for an action asserting conspiracy to 
infringe because patent law covers only acts, not 
threats of acts. 

conspiracy to monopolize. Antitrust. A conspiracy to 
take exclave fastel of a commercial marker @ 
Under § 2 of the Sherman Act, a conspiracy to 
monopolize exists if there is a conspiracy or con- 
ce action directed at a cubsantial part of inter- 
state commerce with the intent to acquire monop- 
oly power. 

hub-and-spoke conspiracy. See wheel conspiracy. 
intracorporate racy. A conspiracy existing 
between a corporation and its own officers, agents, 
or employees. @ To be prosecutable under federal 
law, the conspiracy must involve at least two per- 
sons (i.e., not just the corporation and one per- 
son). 18 USCA § 371. 

intra-enterprise conspiracy. Antitrust. A conspira 
existing between two subslbaries, divisions, oF othe 
er parts of the same firm. — Also termed bathtub 
conspiracy. 

seditious iracy. A criminal conspiracy to forci- 
bly (1) overthrow or destroy-the U.S. government, 
(2) op its authority, (3) prevent the execution 
of its laws, or (4) seize or possess its property. 18 
USCA § 2384. (Cases: Conspiracy $=28(3). Qj S 
Conspiracy §§ 209, 215-225, 247, 249-250.) 


wheel conspiracy. A cons iracy in which a single 
member or group (the “hub“) separately agrees 
with two or more other members or groups (the 
“spokes"), © The person or group at the hub is the 
only party liable for all the conspiracies. — Also 
termed circle conspiracy; hub-and-spoke conspiracy. 
(Cases: Conspiracy €=24(3). CJ.S. Conspiracy 
§§ 117-118.) 
conspirator, n. A person who takes part in a conspira- 
cy. 
unindicted conspirator. See unindicted coconspirator 
under COCONSPIRATOR. 
conspire, vb. To engage in conspiracy; to join in a 
conspiracy. 
constable (kon-sto-bal), n. 1. A peace officer responsi- 
ble for minor judicial duties, such as serving writs 
and warrants, but with less authority and smaller 
jurisdiction than a sheriff. 2. In the United King- 
dom, a police officer; also, the title of a police officer. 
[Cases: Sheriffs and Constables 8. C.J.S. Sheriffs 


constablewick 


and Constables § 20.] — constabulary (kan-stab-ya- 
ler-ee), adj. — constabulary (body or force), n. 


constablewick (kon-sta-bal-wik). Hist. In the United 
Kingdom, the territorial jurisdiction of a constable. 
Cf. saiiwics. 


constant dollars. The value of current money ex- 
pressed as a percentage of its buying power in a 
revious year as determined by the consumer price 
index. @ This value is used as a measure of inflation. 


constat (kon-stat), n. [Latin “it is settled") Hist. A 
certificate made by the Clerk of the Pipe and the 
auditors of the pee at the request of a person 
intending to plead in the Court of Exchequer for the 
discharge of some item. © The constat certified what 
appeared on record. 2 


constat de persona (kon-stat dee por-soh-na). [Law 
Latin) Hist. It is evident what person was meant. © A 
writing that misidentified a person was enforceable if 
the true identity of the person was evident from the 
remainder of the document. See puMMODO CONSTET 
DE PERSONA. 

constat de subjecto (kon-stat dee sab-jek-toh). (Law 
Latin) Hist. It is clear as to the subject matter (of a 
transaction). 


_ constate (ken-stayt), vb. To establish, constitute, or 
ordain. @ Constate usu. appears in relation to corpo- 
rate documents; for example, the constating instru- 
ments of a corporation are its charter, organic law, 
or grant of powers to it. 


constituency. 1. The body of citizens dwelling in a 
defined area and entitled to elect a representative. 2. 
The residents of an electoral district. 


constituency-based quorum. See inlerest-based quorum 
under QUORUM. 


constituent, ad. 1. (Of a component) that helps make 
uP or complete a unit or a whole <a constituent 
element of the criminal offense>. 2. (Of an assem- 
bly) able to frame or amend a constitution <a con- 
stituent council>. 


constituent, n. 1. A person who gives another the 
authority to act as a representative; a principal who 
appoints an agent. 2, Someone who is represented 
by a legislator or other elected-official. 3. One part of 
something that makes up a whole; an element. — 
constituency, n. 


constituent element. An essential component of a 
crime or cause of action. 


constituere (kon-sti-tyoo-a-ree), vb. (Latin “to ap- 

- point”) Hist. To appoint (someone). @ Constituere was 
used principally in powers of attorney: altornavi et in 
loco meo constitui ("1 have attorned and put in my 
place"). 


constituted annuity. See ANNUITY. 
constituted authority. See AUTHORITY (3). 


constitutio (kon-sti-t[y}oo-shee-oh), n. {Latin “a de- 
cree"’] 1. Roman law. An imperial decree; a law issued 
by the emperor; later, in the plural form constitu- 
Hones, a collection of laws. © The constitutiones took 
various forms, including orationes (laws submitted to 


the Senate), edicta (laws — usu. of a general charac- 
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ter — put forth by the emperor), mandata (adminis- 
trative directives to imperial officials), decreia (deci- 
sions by the emperor in legal cases), and rescripta 
(the emperor's responses to questions posed by ha 

ts or imperial officials). Over time, the rapidly 
increasing number of constitutiones prompted their 
arrangement into collections such as the Theodosian 
Code and the Code of Justinian. They were the sole 
form of legislation after the third century ap. PI. 
constitutiones (kon-sti-t[y]oo-shee-oh-neez). — Also 
termed (collectively) constitutiones principuin. See co. 
DEX THEODOSIANUS; JUSTINIAN CODE. 

“The name constitutiones, applied to the law-making utter- 

a 


ances of the Roman em , had a very meaning 
from our word ‘ * used to denote the fundamen. 
tal, organic law of the state. Every official document 
the emperor, creating. , OF Modi- 

fying law, was a constitutio.... (Ajnd ft is hardly 
Poon her une wn edty ite 
peror, were a composed by hurists, an 

usually by hase who elood ft in her ession. 


adiey, introduction to Roman Law 6-7 (1881). 


2. Civil law. A settlement achieved without a trial; 
the sum paid according to the settlement. 3. Hist. In 
England, a statute; a provision of a statute. PI. 
constitutiones (kon-sti-t{y]oo-shee-oh-neez). 


constitution. 1. The fundamental and organic law of 
a nation or state that establishes the institutions 
and apparatus of government, defines the scope of 
Hater poey sovereign powers, and guarantees in- 
ividual civil rights and civil liberties. (Cases: Con- 
stitutional Law €>].1.] 2. Th: written instrument 
embodying this fundamental law, together with any 
formal amendmen's. 


flexible constitution. A constitution that has few or 
no special amending procedures. @ The British 
Constitution is an example. Parliament can alter 
constitutional principles and define new baselines 
for government action through ordinary legislative 

recesses. The Canadian Constitution also grants 
its legislature some limited ability to amend the 
Constitution by legislation. 


rigid constitution. A constitution whose terms can- 
not be altered by ordinary forms of legislation, 
only by special amending procedures. @ The U.S. 
Constituuon is an example. It cannot be changed 
without the consent of three-fourths of the state 
legislatures or through a constitutional convention. 
US. Const. art. V. 


usmwritten constitution. 1. The customs and values, 
some of which are expressed in statutes, that pro- 
vide the organic and fundamental law of a state or 
country that does not have a single written docu- 
ment functioning as a constitution. @ In British 
constitutional law, the constitution is a collection of 
historical documents, statutes, decrees, conven- 
tions, traditions, and royal prerogatives. Docu- 
ments and statutes include Magna Carta (1215), 
the Bill of Rights (1689), and the European Com- 
munities Act (1972). 2. The implied parts of a 
written constitution, encompassing the rights, free- 
doms, and processes considered to be essential, 
but not explicitly defined in the written document. 
@ Many aspects of an unwritten constitution are 
based on custom and precedent. The U.S. Consti- 
tution does not, for example, give the Supreme 
Court the power to declare laws unconstitutional. 
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but the Court does so without question. Nor does 
the Constitution expressly guarantee a right of 
privacy, but the Supreme Court has declared that 
the right exists and is protected. See PENUMBRA; 
RIGHT OF PRIVACY. 


3. A nation’s history of government and institutional 
development. @ This was the standard definition 
before the United States produced the first written 
constitution. It remains current in Great Britain 
and other nations that have unwritten constitutions. 
4. Parliamentary law. A governing document adopted 
by an organization for its internal governance and 
its external dealings. ® The constitution may be an 
organization's most authoritative governing docu- 
ment, but if the organization has also received a 
charter or adopted articles of incorporation or asso- 
ciation, then the constitution is subordinate to them. 
If the organization has also adopted bylaws, then 
the bylaws are subordinate to (and usu. more easily 
amended than) the constitution. The constitution 
and bylaws are sometimes contained in a single 
document. See governing document under DOCUMENT. 
Cf. BYLAW (1). 


constitutional, adj. 1. Of or relating to 1 constitution 
<constitutional rights>. 2. Proper and valid under a 
constitution <constitutional actions>. 


constitutional challenge. See CHALLENGE (1). 
constitutional convention. See CONVENTION (2). 
constitutional court. See court. 


constitutional-fact doctrine. 1. The rule that federal 
courts are not bound by an administrative agency's 
findings of fact when the facts involve whether the 
agency has exceeded constitutional limitations on its 
power, esp. regarding personal rights. © The courts 
reviewed the-facts de novo to afford protection of 
constitutional rights. Although it has not been over- 
ruled or wholly discredited, this rule has fallen out 
of favor. (Cases: Administrative Law and Procedure 
783, 784.1. CJ.S. Public Administrative Line and 
Procedure § 229.) 2. The rule that a federal appellate 
court is nor hound by a trial court's findings of fact 
when constitutional rights arevimplicated, specif. in 
citizenship-determination and First Amendment 
cases. See, e.g., Bose Corp. v. Consumers Union, 466 
U.S. 485, 104 S.Ct. 1949 (1984). Cf. jurispicrionaL- 
FACT pocrrine. [Cases: Federal Courts 87071.] 


constitutional freedom. A basic liberty guaranteed by 
the Constitution or Bill of Rights, act as the free- 
dom of speech: — Also termed constitutional protec- 
tion; constitutional liberty. 

constitutional guarantee. A promise contained in the 
United States Constiution that supports or estab- 
lishes an inalienable right. such as the right to due 
process. 


constitutional homestead. See HOMESTEAD. 
constitutional immunity. See imMUNrTyY (D. 


constitutionality, nr. The quality or state of being 
constitutional <the constitutionality of the senator's 
bill is questionable>. 


constitutionalize, vb. 1. To provide with a constitution 
<constitutionalize the new government>. 2. To 
make constitutional; to bring in line with a constitu- 


constitutor 


tion <the court plans to constitutionalize the segre- 
gated school district>. 3. To make a constitutional 
question out of (a question of law); to subject (issue, 
etc.) to the burden of passing constitutional muster 
<the dissenter accused the majority of unnecessarily 
constitutionalizing the issue>. 


constitutional law. 1. The body of iaw deriving from. 
the U.S. Constitution and dealing primarily with 
governmental powers, civil righs, and civil liberties. 
2. The body of legal rules that determine the consti- 
tution of a state or country with an unwritten consti- 
tution. Cf. STATUTORY Law; COMMON Law. 3. The field 
of law dealing with aspects of constitutional provi- 
sions, such as restrictions on government powers 
and guarantees of rights. 


constitutional liberty. See CONSTITUTIONAL FREEDOM. 


constitutional limitation. A constitutional provision 
that restricts the powers of a governmental branch, 
department, agency, or officer. 

constitutional majority. See majority of all tie members 
under MAJORITY. 

constitutional malice. See actual malice (2) under MaL- 
ICE. 

constitutional monarchy. See limited monarchy under 
MONARCHY. 

constitutional office. A public position. that is created 
by a constitution, rather than by a statute. 

constitutional officer. See OFFICER (1). 

constitutional protection. Sce CONSTITUTIONAL FREE- 
DOM. 

constitutional question. A legal issue resolvable by the 
interpretation of a constitution, rather than a statute. 


constitutional right. A right guaranteed by a constitu- 
tion; esp., one guaranteed by the U.S. Constitution 
or by a state constitution. 


constitutional taking. See TAKING (2). 
constitutional tort. See TorT. 


constitutiones principum (kon-sti-t[y]oo-shee-oh-necz 
prin-sip-am). [Latin] See constrrunio. 


Constitutions of Clarendon. Hisi, A 12th-century 


statement of customary law, produced during the 
reign of Henry II, intended to limit the jurisdiction 
of the ecclesiastical courts and narrow the clergy’s 
exemption from secular justice. 


“During the first half of the twelfth century the claims of the 
church were , and the duty of asserting them 
passed Into the $ of men who were not mere thealo- 
glans but expert tawyers. Then, as all know, came the 
uarrel between Henry and Becket. in the Constitutions of 

(1164) the offered to the preiates a written 


of his ancestors, more of his grandfather. Becket, 
after some hesitation, rejected the constitutions. The dis- 
pute waxed hot; certain of the customs were condemned by 
the . The murder followed .... [FJrom [Henry's] time 

the courts, rather than the spiritual, are the 
aggressors ano the victors In almost contest." 1 
Frederick Pollock & Frederic W. Maltland, History of 
English Law 124-25 (2d ed. 1898). 


constitutor (kon-sta-t{y]oo-tar), n. [Latin “an orderer, 


arranger") Roman law. A person who, by agreement, 
oe responsible for the payment of another's 
ebt. 


constitutum 


constitutum (kon-sti-t[yjoo-tam), n. (Latin “agreed ar- 
rangement") Roman faw. 1. An agreement to pay an 
existing debt, either one’s own or another's, on a 
fixed day. ® A constitutu was not a novation; the 
creditor could still sue the original debtor. It dif- 
fered from a stipulation because it had-to be for an 
existing debt. If the promise was to pay one’s own 
debt, it was called constitulum debiti proprit. If it was to 
pay another's debt, then it was constitutum debiti 
alieni. 2. The fixing of a day for the repayment of 
money owed, 


constitutum debiti (kon-sti-t{y]oo-tam deb-s-ti). [Latin 
“debt agreement"} Roman law. See CONsTITUTUM (). 


constitutum debiti alieni (kon-sti-t[y]oo-tam deb-o-t! 
ay-lee-a-ni). [Latin “debt agreement"] Roman law. 
See CONSTITUTUM (1). ; 


constitutum debiti proprii (kon-sti-t{y]oo-tam deb-9-t1 
roh-pree-1). (Latin “debt agreement’) Roman law. 
See CONSTITUTUM (1). 


constitutum possessorium (kon-sti-t{y]oo-tam pah-ses- 
sor-ee-am). (Latin “possessory agreement”} Rowan 
law. 1. A type of constructive delivery in which 
mediate possession is transferred while the immedi- 
ate control or custody remains in the transferor. 2. 
The agreement by which this transfer is brought 
about. @ In the context of a security interest, the 
pledged propery may remain in the ion of 
the debtor, but as bailee of the creditor. For the 
other two types c? constructive delivery, see ATTORN. 
MENT; BREV! Manu. — Also termed traditio longa manu 

(tra-dish-ee-oh long-go man-yoo). 
“[Another] form of constructive is that which the 
commentators on the civil law have termed consiiutum 
um .... Any may be eff detivered 
means of an agreement the possessor of It shall for 
the future hold it no longer on his own account but on 
account of someone else.... 1 buy from a 
warehouseman, they are de me 80 socn as he has 
agreed with me that he will hold them as warehouseman on 
my account. The position Is then exactly the same as it | 
had first taken actual defivery of them, and then ivy 
Soto custo. ae See a eenucence S08 (a! il 
(J fas , lanville 

L. Willlams ed., 10th ed. 1947). 


construction, n. 1. The act of building by combining 
or arranging parts or elements; the thing so built. 2. 
The act or process of interpreting or explaining the 
sense or intention of a wniting (usu. a constitution, 
statute, or instrument); the ascertainment.of a docu- 
ment’s meaning in accordance with judicial stan- 
dards. [Cases: Contracts 7143; Statutes €>174~278. 
C.J.S. Contracts § 302; Statutes §§ 306-431.) — con- 
struct (for sense 1), vb. — construe (for sense 2), ub. 
“Construction, as applied to written law, is the art or pro- 
cess of discovering and expounding the meaning and inten- 

tion of the authors of the law with respect to Its fication 
eas ae case, ee that Intention fs rend doubtful 

e reason parently provisions or 
crear oreo ob ur cae 
explty pro the Construction ‘and iereretaon of the 
Laws 1 (1896). 
“Some authors have att to introduce a distinction 
between ‘interpretation’ ‘construction.’ Etymologically 
Beceed Ge be coin for prasical atioeos ay 
such autnction may pad foaled In view of the teal cbt 

interpretation and construction, which is mere 

ascertain the meaning and will of the lawmaking body, in 
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order thal it may be enforced." Willlam M. Lile et al., Briof 
Making and the Use of Law Books 337 (3d ed. 1914). 


“There is no explanation of the distinction between re- 
win and cansinedon (in Blackstone, nor cat ber 

ler each head. The 
distinction is drawn in some modem works, but & is not 


writers interpre’ 

for when there is a dispute about the meaning of statutory 
, while s 9g Of construction as a process to 

which all statutes, like all other writings, are necessarily 


mainly rela! 

the legislature.” < 

(B76 Rupert Cross, Statutory 
construction ui res magis valeat quam pereat (kan- 
strok-shan at rays [or reez or rez) may-jis vay-lee-at 
kwam peer-ee-at). (Latin “a construction that gives 
effect to the matter rather than having it fail") A 
construction arrived at when alternative readin 
are possible, one of which (usu. the broader read- 
ing) would achieve the manifest purpose of the 
document and one of which (usu. the narrower 
reading) would reduce it to futility or absurdity, 
whereby the interpreter chooses the one that gives 
effect to the document's purpose. 


contemporaneous construction. An interpretation 
given at or near the time when a writing was 

repared, usu. by one or more persons involved in 
its preparation. — Also termed practical constric- 
tion; practical interpretation; contemporaneous ard prac- 
lical interpretation. See CONTEMPORANEOUS-CONSTRUC- 
TION DOCTRINE. (Cases: Contracts 170; Statutes 
218, 219(2). C.J.S. Contracts § 340; Statutes 
§§ 342, 344.) 


liberal construction. An interpretation that applies 
a writing in light of the situation presented and 
that tends to effectuate the spirit and purpose of 
the writing. — Also termed equitable construction; 
loose construction; broad interpretation. (Cases: Con- 
tracts 143. C.J.S. Contracts § 302.) 

“Uberal construction ... expands the meaning of the stat- 

ute to embrace cases which are cli rebates spin or 

reason of the faw, or within the evil it was designed to 


ge . 
favor of the BODY Ot She: eee te Ee pare 
case.” Willam ‘M. Lie et al., Brief Making and the Use of 
Law Books 343 (3d ed. 1914). 
literal construction. See strict construction. 


practical construction. See conlemporaneous construc- 

tion. 

purposive construction (por-pa-siv). An interpreta- 

tion that looks to the “eval” that the statute is 

yng to correct (i.e., the statute’s purpose). — 
termed teleological interpretation. See liberal con- 

struction. 


statutory construction. See STATUTORY CONSTRUC- 
TION. 


strict construction. 1. An interpretation that con- 
siders only the literal words of a writing. — Also 
termed literal construction; literal i ion. See 
STRICT CONSTRUCTIONISM. [Cases: Contracts €143. 
C.j.S. Contracts § 302.] 2. A construction that con- 
siders words narrowly, usu. in their historical con- 
text. @ This type of construction treats statutory 
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and contractual words with highly restrictive read- 
ings. — Also termed strict ¢ tation. $8. The 
philosophy underlying strict interpretation of stat- 
utes; STRICT CONSTRUCTIONISM. 


“Strict construction of a statute fs that which refuses to 
expand the law by Implications or equitable considerations, 
but confines ts operation to cases which are clearly within 
the latter of the statute, as well as within its spirit or reason, 
not so as to defeat the manifest purpose of the Legislature, 
but 60 43 to resoie all reasonable doubts against the 
speller of the statute to the cular case." Willlam M. 
ik oar lef Making and the of Law Books 343 (3d 
. 1914). 


“Strict Interpretation is an equivocal expression, for t means 
either or narrow. When a Po Is ambiguous, one 
of tts meanings may be wider the other, and the strict 
(.e., narrow) sense Is not necessarily id aio (ak reir 
sense.” John , Jurisprudence n. lanville 
Willams ed., 10th ed. 1947). 

construction bond. See Bonp (3). 

construction contract. See CONTRACT. 


construction financing. See interim financing under Fi- 
NANCING, 


construction lien. See mechanic's lien under LIEN. 
construction mortgage. See MORTGAGE. 
construction statute. See STATUTE. 

construction warranty. See WARRANTY (2). 


constructive, adj. Legally imputed: having an effect in 
law though not necessarily in fact. @ Courts usu. give 
something a constructive effect for equitable reasons 
<the court held that the shift supervisor had con- 
structive knowledge of the machine's failure even 
though he did not actually know until two days 
later>. See LEGAL FICTION. Cf, ACTUAL. 


constructive abandonment. 1. Family law. See construc- 
tive desertion-under DESERTION. 2. Intellectual property. 
ABANDOKMENT (9). 


constructive adverse possession. See ADVERSE POSSES- 
SION. 


constructive aniendment of indictment. See AMEND- 
MENT OF INDICTMENT. 


constructive assent. See Asser: 
constructive authority. See AUTHORITY (1). 
constructive bailment. See sAlLMENT. 


constructive breach. See anticipatory breach under 
BREACH OF CONTRACT. 


constructive breaking into a house. See~constructive 
housebreaking under HOUSEBREAKING. 


constructive condemnation. See inverse condemnation 
under CONDEMNATION. 


constructive condition. See CONDITION (2). 


constructive contempt. See indirect contempt under 
CONTEMPT. 


constructive contract. See inplied-in-law contract under 
CONTRACT. 


constructive conversion. See CONVERSION (2). 
constructive crime. See CRIME. 

constructive custody. See cusropy (1). 
constructive delivery. See DELIVERY. 


consuetudinarlus 


constructive desertion. See DESERTION. 
constructive discharge. See DISCHARGE (7. 
constructive dividend. See DivipEND. 
constructive emancipation. See EMANCIPATION. 
constructive escape. See ESCAPE (2). 
constructive eviction. See EVICTION. 
constructive force. See FORCE. 

constructive fraud. See FrauD. 

constructive housebreaking. See HOUSEBREAKING. 
constructive intent. See INTENT (1). 
constructive knowledge. See KNOWLEDGE. 
constructive larceny. See LARCENY. 


constructive floss. See constructive total loss (1) under 
LOSS 


constructive malice. See implied malice under MALICE. 
constructive murder. See felony murder under MURDER. 
constructive notice. See NOTICE. 

constructive occupancy. See OCCUPANCY. 

constructive parent. See equitable parent under PARENT. 
constructive payment. See PAYMENT. 

constructive possession. See POSSESSION. 

constructive presence. See PRESENCE. 


constructive-receipt doctrine. The rule that gross in- 
come under a taxpayer's control before it is actually 
received (such as accumulated interest income that 
has not been withdrawn) must be included by the 
taxpayer in gross income, unless the actual receipt is 
subject to significant constraints. IRC (26 USCA) 
§ 451. (Cases: Internal Revenue €=3081.] 


constructive reduction to practice. See REDUCTION TO 
PRACTICE. 


constructive search. See SEARCH. 

constructive seisin. See seisin in law under sEisin. 
constructive seizure. See SEIZURE. 

constructive service. See SERVICE (2). . 
constructive taking. See TAKING (1). 

constructive total floss. See Loss. 

constructive transfer. See TRANSFER. 
constructive treason. See TREASON. 


constructive trespass. See trespass to chattels under 
‘TRESPASS. 

constructive trust. See TRUST. 

construe (ken-stroo), vb. To analyze and explain the 
meaning of (a sentence or passage) <the court con- 
strued the language of the statute>. 

constuprate (kon-st{y]e-prayt), vb. Archaic. To rape or 
violate (a person). 

consuetudinarius (kon-swo-t[y]oo-di-nair-ee-as). _[fr. 
Latin consuetudo “custom"] Hist. Eccles. law. A book 
containing the rites and forms of divine offices or 
customs of abbeys and monasteries. 


consuetudinary law 


consuetudinary law. See Law. 


Consuetudines Feudorum (kon-swo-t{y}oo-di-neez fyoo- 
dor-am). (Law Latin “the customs of fiefs") Hist. See 
FEUDORUM LIBRI. 


consuetudinibus et serviciis (kon-swa-t[y]oo-din--bas 
et sar-vish-ee-is). [Law Latin “customs and services"] 
Hist. A writ of right that lay against a tenant who 
withheld rent or services from the lord. 


consuetudo (kon-swa-t[y}oo-doh), n. (Latin “custom"] 
1. Roman law. Custom; long-established usage or 
practice. 2. Hist. Customary law. © Consuetudo gener- 
ally bears this sense, referring to law that has been 
long approved by the will of the people. It is a broad 
term that includes both the common law and the 
statutory law of England. 3. Hist. A duty or tax. 


consuetudo anglicana (kon-swo-t{y]oo-doh ang-gli-kay- 
na). [Law Latin “the custom of England"] Hist. The 
English common law, as distinguished from Roman 
or civil law. 


consuetudo curiae (kon-swa-t{y}oo-doh kyoor-ee-ee). 
{Latin} Hiss. The custom or practice of a court. 


consuetudo mercatorum (kon-swa-t{[yjoo-doh mar-ka- 
‘ tor-am). [Latin “the custom of merchants”} Hist. See 
LAW MERCHANT. -— Also termed consuetudo mercatoria. 


consul (kon-sal), 1. 1. A governmental representative 
living in a foreign country to oversee commercial 
and other matters involving the representative's 
home country and its citizens in that foreign coun- 
try. © Consuls are not diplomatic agents, so, unless a 
treaty provides otherwise, they do not enjoy diplo- 
matic privileges and immunities. But consuls are 
enuder to consular immunities, which protect them 
from local law and jurisdiction in the exercise of 
their consular functions. [Cases: Ambassadors and 
Consuls @1-8. C.J.S. Ambassadors and Consuls 
§§ 2-32.] — consular (kon-sa-lar), adj. — consul- 
ship (kon-sol-ship), n. 
“The commercial agents of a goverm jon Oe for- 


in parts, and charged with the the 
SAAN! KiBGHD et the atte: Goel eaneely. Cf he 


grades, belng e R i; 
suis, from whom consular ggents differ little.” Theodore D. 
Woo Introduction to thé of Intemational Law § 989, 


at 159 (6th ed. 1878). 


“Consuls are commercial, not diplomatic agents. re- 

side abroad for the of the incised 

Interests of traders, travellers, and mariners belonging to 
State them exercise 


tion over thelr countrymen, their are inviolable, their 
ads ko 


may be n of either state, and are 
made subject to the authority of the diplomatic representa- 
pe te ee ee over 


B 
: 


advice, r 
their Hf they die abroad, and register thelr births, 
eaten and a authenticate documents for 


t purposes, take d from witnesses, visa 
pariasand tho tka J Biiatly, The Law of Nations 216 (Sth 
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“The usual criterion used for the distinction between diplo- 


and consuls Is the representative character of tha - 


mats 
former of which the latter are 
tien is not altogether correct. 
agents have a eral representative 
matters and they 
state to which they are accredited. Consuls, on other 
, as state organs, also represent thelr country tn anoth- 
er state, but only in matters within their competence. Thus, 
the representative character of consults Is, like their compe- 
tence, specific, and secondary to that of dipfomatic 
agents.” Constantin Economidas, “Consuls,” in 1 Ency- 
ehopedia of Public Intemational Law 770 (1992). 
consul general. A high-ranking consul ae to 
a strategically important region and often having 
Supervisory powers over other regions or other 
consuls. 


2. Roman law. One of two chief magistrates elected 
annually during the Republic to exercise supreme 
authority. © Under the Empire, the consulship was 
reduced to a sinecure, held by appointees of the 
emperor or the emperor himself. 


“The principal Inheritors of the royal and dign 
were the two consuls elected by he comms pel 


yed equal powers. In the calendar the year was 
Tetraueed by their names. They convoked Initiated 
in either comitia. tn special emergencies, particu- 


di supreme authority, but not beyond 
sk months, unless re-ap; ... it was by 
Justinian In ao. $41, though tater emperors continued to 
assume the title.” R.W. Lee, The Elements of Roman Law 14 
{4th ed. 1956). 

consular court. See court. 

consular invoice. See Invoice. 


consular jurisdiction. The exercise of a judicial func- 
tion by a consul in a foreign territory, as by perform- 
ing a wedding Seyi between nationals of the 
country represented by the consul. (Cases: Ambassa- 
dors and Consuls ©=5. C.J.S. Ambassadors and Consuls 
§§ 26-30.) 

consular law. The law relating to consuls, developed 
through custom and multitudes of bilateral consular 
agreements. 


consular marriage. See MARRIAGE (1). 


consular relations. Int'l law. The a te of rela- 
tions established between two countries through the 
exercise of consuls’ functions on behalf of a sending 
state within the territory of a receiving state. See 
sending state and receiving state under STATE. 

consulate (kon-sa-lit). 1. The office or jurisdiction of a 
consul <the senator advised the businessman to 
notify the U.S. consulate in Kuwait before visiting 
the country>. [Cases: Ambassadors and Consuls 
5. CJS. Ambassadors and Consuls §§ 26-30.) 2. 
The location of a consul’s office or residence <the 
family was staying on the second floor, just above the 
Turkish consulate>. 


foreign consulate. The consulate of a foreign coun- 
try in the receiving state. 

$. Government by consuls <after the French Revo- 
lution, the Directory was overthrown and the Con- 
sulate was created>. @ This sense of consulate is 
based on the original Roman meaning (‘chief mag- 
istrate”) — not on the modern sense of an overseas 
representative of a country. 


consul general. See CONSUL. 
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consultation, n. 1. The act of asking the advice or 
opinion of someone (such as a lawyer). 2. A meeting 
in which parties consult or confer. 3. Int'l law. The 
interactive methods by which states seek to prevent 
or resolve disputes. — consult, vb. — consulting, 
consultative, adj. 


consulting expert. See EXPERT. 


consumable, n. A thing (such as food) that cannot be 
used without changing or extinguishing its sub- 
stance. Cf. NONCONSUMABLE. — consumable, adj. 

consumer. A person who buys goods or services for 
personal, family, or household use, with no intention 
of resale; a natural person who uses products for 
personal rather than business purposes. [Cases: Con- 
sumer Protection €1. C.J.S. Credit Reporting Agen- 
cies; Consumer Protection § 23.] 


consumer boycott. See BoycoTT. 


consumer-contemplation test. A method of imposing 
product liability on a manufacturer if the evidence 
shows that a product's danger is ter than that 
which a reasonable consumer would expect. — Also 
termed consumer-user. lation test; consumer-expec- 
tation test. Cf. riskK-UTILITY Test. [Casus: Products Lia- 
bility @=8. C.J.S. Products Liability §§ 11-15.] 


consumer credit. See CREDIT (4). 


Consumer Credit Code. See UNIFORM CONSUMER CREDIT 
CODE. 


Consumer Credit Protection Act. A federal statute 
that safeguards consumers in the use of credit by (1) 
requiring full disclosure of the terms of loan agree- 
ments, including finance charges, (2) restricting the 
garnishment of wages, and (3) regulating the use of 
credit cards. 15 U §§- 1601-1693. @ Many states 
have also adopted consuiner-credit-protection 
acts. — Also termed Truth in Lending Act (abbr. 
TILA). See UNIFORM CONSUMER CREDIT Cope. [Cases: 
Consumer Credit 30. C.J.S. Interest and Usury; 
Consumer Credit §§ 317-318.] . 


consumer-credit sale. See SALE. 


consumer-credit transactign. A transaction by which a 
person receives a lean for buying consumer goods or 
services. @ Consumer-credit transactions are usu. 
subject to regulations enacted for the consumer's 

rotection. [Cases: Consumer Credit 1, 3. C.J.S. 
308). and Usury; Consumer Credit §§ 274, 280-298, 


consumer debt. See pest. 
consumer-expectation test. See CONSUMER-CONTEMPLA- 


TION TEST. 


consumer finance company. See FINANCE COMPANY. 
consumer goods. See Goons. 
consumer-goods transaction. Secured transactions. A 


transaction in which (1) an individual incurs an 
obligation primarily for person, family, or household 
purposes, and (2) a security interest in consumer 

secures the obligation. UCC § 9-102(a)(24). 
Cases: Secured Transactions €-15. C.J.S. Secured 
Transactions § 14.] 


consumer law. The area of law dealing with consumer 


transactions — that is, a person's obtaining credit, 


consummation of marriage 


goods, real property, or services for personal, lamily, 
or household purposes. — Also termed consumer- 
transactions law. 


consumer lease. See LEASE. 
consumer loan. See LOAN. 


consumer price index. An index that tracks the price 
of goods and services purchased by the average 
consumer and that is published monthly by the U.S. 
Bureau of Labor Statistics. © The consumer price 
index is used to monitor periodic changes in the rate 
of inflation. — Abbr. CPI. — Also termed cost-of- 
living index. Cf. PRODUCER PRICE INDEX. 


consumer product. An item of personal property that 
is distributed in commerce and is-normally used for 
personal, family, or household purposes. 15 USCA 
§ 2301(1). 


Consumer Product Safety Commission. An indepen- 
dent federal regulatory commission that develops 
safety standards for consumer products and pro- 
motes research into the causes and prevention of 
product-related deaths, illnesses, and injuries. @ It 
was established in 1972. 15 USCA §§ 2051 et seq. — 
Abbr. CPSC. 


consumer-protection law. A state or federal statute 
designed to protect consumers against unfair trade 
and credit practices involving consumer goods, as 
well as to protect consumers against faulty and dan- 
gerous goods. (Cases: Consumer Credit 1; Con- 
sumer Protection 2, C.J.S. Credit Reporting Agen- 
cies; Consumer Protection §§ 24, 27, 33, 35, 37-39; 
Interest and Usury; Consumer Credit § 274.) 


consumer transaction. A bargain or deal in which a - 
party acquires property or services primarily for a 
personal, family, or household purpose. 

consumer-transactions law. See CONSUMER LAW. 


consumer-user-contemplatian test. See CONSUMER-CON- 
TEMPLATION TEST. 


consummate (kan-sem-it or kahn-sa-mit), adj. Com- 
pleted; fully accomplished. © Consummate was often 
used at common law to describe the status of a 
contract or an estate, such as the transformation of a 
husband’s interest in his wife's inheritance from that 
of a tenant by the curtesy initiate to a tenant by 
curtesy consummate upon the wife's death (assuming 
that a child had been born during the marriage). 
See curtesy consummate under CURTESY. — consumma- 
tion, n. Ff 


consummate (kon-sa-mayt), vb. 1. To bring to comple- 
tion; esp., to make (a marriage) complete by sexual 
intercourse. 2. To achieve; to fulfill. 3. To perfect; to 
carry to the highest degree. 


consummate dower. See power. 
consummate lien. See LIEN. 


consummation of marriage. Family law. The first post- 
marital act of sexual intercourse between a husband 
and wife. @ Under canon law, a refusal to consum- 
mate the marriage may be grounds for an annul- 
ment or for divorce. But this is not so at common 
law or under modern state law. 


consumption 


consumption. The act of destroying a thing by using 
it; the use of a thing in a way that thereby exhausts 
it. 


consumption tax. See TAX. 


contagion. Int'l law. A discredited doctrine holding 
that revolution or abhorrent practices in a neighbor- 
ing state justify its invasion and the overthrow of its 
government on the grounds of national security. © 
The doctrine was employed by the Holy Alliance 
(1815-1848) in Europe to invade countries where 
revolutions were brewing. — Also termed doctrine of 
contagion. 


containing by estimate. Archaic. More or less. @ This 
phrase usu. appears in deeds where measurements 
are made by metes and bounds. It is redundant 
when the phrase “more or less” is used. 


containment. Int'l law. The policy of restricting the 
ideological and territorial expansion of one's enemy. 
®@ This was the basic philosophy of the United States 
during the Cold War. 


contango (kan-tang-goh). Securities. 1. A market in 
which long-term futures or options contracts sell at a 
premium over short-term contracts. — Also termed 
normal market. 2. The premium so paid. @ The pre- 
mium paid for securities with longer maturities re- 
flects the cost of holding the commodity for future 
delivery. 


contemn (ken-tem), vb. To treat (as laws or court 
orders) with contemptuous disregard. See conTEMP:. 


contemnor (ken-tem-er or -nar or -nor). A person who 
is guilty of contempt before an instrumentality of 
government, such as a court or legislature. — Also 
spelled contemner. 


contemplation of bankruptcy. The thought of declar- 
ing bankruptcy because of the inability to continue 
current financial operations, often coupled with ac- 
tion designed to thwart the distribution of assets in a 
bankruptcy proceeding. — Also termed contemplation 
of insolvency. 

contemplation of death. The thought of dying, not 
necessarily from imminent danger, but as the com- 
pelling reason to transfer property to another. See 
gift causa mortis under Girt. (Cases: Gifts 59; Inter- 
Hee Revenue @4159(2); C.J.S. Internal Revenue 

514.) 


contemplation of insolvency. See CONTEMPLATION OF 
BANKRUPTCY. 


contemporanea expositio (kan-tem-pe-ray-nee-o eks-pa- 
xish-ee-oh). [Latin “contemporaneous exposition”] 
The doctrine that the best meaning of a statute or 
document is the one given by those who enacted it 
or signed it, and that the meaning publicly given by 
contemporary or long professional usage is pre- 
sumed to be the correct one, even if the language 
may have a popular or an etymological meaning that 
is very different. 

contemporaneous and practical interpretation. See 
contemporaneous construction under CONSTRUCTION, 


contemporaneous construction. See CONSTRUCTION. 


contemporanecus-construction doctrine. The rule 
that the initial interpretation of an ambiguous stat- 
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ute by an administrative agency or lower court is 
entited to great deference if the interpretation has 
used over a long period. (Cases: Statutes 

218, 219(2). C.J.S. Statutes §§ 342, 344.) 

contemporaneous-objection rule. The doctrine that a 
timely and a a objection to the admission of 
evidence must be made at trial for the issue of 
admissibility to be considered on appeal. @ An objec- 
tion is timely if it is made as soon as practicable and 
is proper if made formally on the record. These 
requirements afford the trial court an opportunity to 
correct the alleged error, and they preserve the issue 
for appeal. (Cases: Appeal and Error €=204; Crimi- 
nal Law @ 1036.1.) 


contemporary community standards. The gauge by 
which a fact-finder deciles whether snater‘al E ob. 
scene, judging by .its patent offensiveness and its 
prurience in the locale at a given time. See OBSCENITY 
«. (Cases: Obscenity C1. C.].S. Obscenity §§ 1-8.) 


fining what is obscene. Subsequent 


ry to contemporary 
community standard.” Jerome A. Barron & C. Thomas 
Dienes, Ccnstitutional Law in a Nutshell 396 (3d ed. 1995). 
contempt, n. 1. The act or state of despising; the 
condition of being despised. 2. Conduct that defies 
the authority or dignity of a court or legislature. © 
Because such conduct interferes with the administra- 
tion of justice, it is punishable, usu. by fine or 
imprisonment. Fed. R. Civ. P. 45(e); Fed. R. Crim. 
P. 42; 18 USCA § 401. — Also termed contempt of 
court; judicial contempt. See coxtumacy. (Cases: Con- 
tempt 1-26; States 40. C.J.S. Contempt §§ 2-33, 

37; States § 60.] — contemptuous, adj. 
hogar Sk pe sche gakohant he Mim y serge afro oe 
or orders of a tegis' or Judicial body, or an Interruption 
of its disorderly behavior or insolent fan- 
guage, In Se ie near ean Goenaten? 

M. Dangel, Contempt § Taz (1939). 

civil contempt. The failure to obey a court order 
that was issued for another party's benefit. @ A 
civil-contempt p ing is coercive or remedial 
in nature. The usual sanction is to confine the 
contemnor until he or she complies with the court 
order. The act (or failure to act) complained of 
must be within the defendant's power to perform, 
and the contempt order must state how the con- 
tempt may be purged. Imprisonment for civil con- 
tempt is indefinite and for a term that lasts until 
the defendant complies with the decree. (Cases: 
mo 4, 20. CJ.S. Contempt §§ 9-10, 14, 


common-law contempt. See criminal contempt. 


consequential contempt. 1. Contempt that, although 
not amounting to gross insolence or direct opposi- 
tion, tends to create a universal evecare of the 

wer and authority of courts and judges. 2. See 
indirect contempt. 


constructive contempt. See indirect contempt. 
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contempt of Congress. Deliberate interference with 
the duties and powers of Congress, such as a 
witness's refusal to answer a question from a con- 
gressional committee. © Contempt of Congress is a 
criminal offense. 2 USCA § 192. [Cases: United 
States €>23(9).] . 


contempt of sovereignty. Int'l law. The minor diplo- 
matic offense of interference in domestic affairs by 
a foreign representative, esp. by making a public 
statement about an issue currently being debated 
in the legislature. 


criminal contempt. An act that obstructs justice or 
attacks the integrity of the court. @ A criminal- 
contempt proceeding is punitive in nature. The 
purpose of criminal-contempt proceedings is to 
punish repeated or ager veer failure to comply 
with a court order. All the protections of criminal 
law and procedure apply, and the commitment 
must be for a definite period. — Also termed 
common-law contempt. (Cases: Contempt €3. C_J.S. 
Contempt §§ 7-8.) 

violation of the law, a publ wrong which ts purishablo by 

e law, @ 

fine or im ment or both." Blom v. linais, 391 us 

134, 201, 88 S.Ct. 1477, 1481 (1963). 
direct contempt. A contempt (such as an assault of a 
testifying witness) committed in the immediate vi- 
cinity of a court; esp., a contempt committed in a 
judge's presence. ® A direct contempt is usu. im- 
mediately punishable when the transgression oc- 
curs. (Cases: Contempt €2. C.J.S. Contempt 
§§ 2-6, 11.] 


indirect contempt. Contempt that is committed out- 
side of court, as when a party disobeys a court 
order. @ Indirect contempt ts punishuble only after 
proper notice to the contemnor and a hearing. — 
Also termed constructive contempt; consequential con- 
tempt. [Cases: Contempt 2. CIS. Contempt 
§§ 2-6, 11.] 


contempt of court. See CONTEMPT (2). 


contempt power. The power of a public instituticn (as 
Congress or a court) ta;punish someone who shows 
contempt for the process, orders, or proceedings of 
that institution. . 


contempt proceeding. See PROCEEDING. 


contemptuous damages. See nominal damages under 
DAMAGES. 


contenement (ken-ten-a-mant). Hist. 1. Freehold land 
held by a feudal tenant, esp. land used to support 
the tenant. © Magna Carta exempted this property 
from seizure. 


amerced saving to him his merchandies: and any other 
villaine then amerced his wainage 


2. A person's reputation or standing in the commu- 
nity. © Though contenement as used in this sense is 
also rooted in the ownership of land, it may stem 
from the Law French contenance (“countenance”) 


contestability clause 


rather than the Law Latin contenementum (“with 

tenement”), as used in sense (1). 
“Contenement signifies his Countenance, Credit, or Reputa- 
tlon, which he hath, together with, and by reason of his 
Freehold; and tn this sense does the Statute of 1 Edw. 3 
and Old Nat. Br. use it, where Countenance is used for 
Contenement: The Armor of a Soldier is his Countenance; 
the Books of a Schollar, his Countenance; and the like.” 
Thomas Blount, Nomo-Lexicon: A Law-Dictionary (1670). 


content-based discrimination. See DISCRIMINATICN. 


content-based restriction. Constitutional law. A re- 
straint on the substance of a particular type of 
speech. @ This type of restriction are presumptivel 
invalid but can survive a constitutional challenge if it 
is based on a compelling state interest and its mea- 
sures are narrowly drawn to accomplish that end. 
Boos v. Barry, 485 U.S. 312, 108 S.Ct. 1157 (1988). 
See spescu (1). [Cases: Constitutional Law ¢°90(3). 
C.J.S. Constitutional Law §§ 502, 542, 546-550.) 


contentious jurisdiction. See yurISDICTION. 


contentious possession. See hostile possession under Pos. 
SESSION. 


contents unknown. A statement placed on a bill of 
lading to show that the carrier does not know what 
is inside shipped containers. @ Carriers use this 
phrase in an attempt to limit their liability for dam- 
age tu the goods shipped. Shipper's lord and count is 
also used. (Cases: Carriers 50; Shipping ¢106(3). 
C.J.S. Shipping §§ 260-263, 265.] 


content-valid test. A job-applicant examination that 
bears a close relationship to the skills required by the 
job. © Content-validauon studies are often per- 
formed in employment-discrimination cases that 
contest the vali pr an examination. [Cases: Civil 
Rights 91142, 1546. C.J.S. Civil Rights §§ 29, 144, 
170.) 


test measuring typing or computer literacy is used to select 
a secretarial person .. content valid test must 
measure or replicate a ‘representative sample’ of the Job’s 


. but i be content 
." Mack A, . Federal Law of Employment Discaimi- 

ina 101 (3d ed. 1992). 
conterminous, adj. 1. Sharing a common boundary 
<the surveyor set a new line between the contermi- 
nous counties>. — Also termed coterminous. 2. En- 
closed within a common boundary <all 48 contermi- 

nous states of this country>. 


contest (ken-test), vb. 1. To strive to win or hold; 
contend <he chose to contest for the prize>. 2. To 
litigate or call into question; challenge <they want to 
contest the will>. 3. To deny an adverse claim or 
assert a defense to it in a court proceeding <she 
contests that charge>. — contest (kon-test), n. 


contestability clause (ken-tes-ta-bil-o-tee). /nsurance. A 
policy provision setting forth when and under what 
conditions the insurer may contest a claim or void 
the policy based on a representation or omission 
made when the policy was issued. @ Contestabilit 
clauses usu. lapse after two years. — Also terme 
contestable clause. Cf. iNCONTESTABILITY CLAUSE. [Cases: 
ieee 2950, 3121. CJ.S. Insurance §§ 536, 
1636. 


contestant 


contestant. 1. One who contests the validity of a will, 
trust, or other legal instrument. — termed 
objectant; caveator. 2. Trademarks. One who challenges 
the placement of a trademark on the Principal Reg- 
ister. © The terin refers to a challenger in (1) an 
interference proceoe: (2) an opposition proceed- 
ing before a mark is placed on the Principal Regis- 
ter, or (3) a cancellation proceeding after the mark is 
placed on the Principal Register. (Cases: Trade Reg- 
ulation 217. C.J.S. Trade-Marks, Trade-Names, and 
Unfair Competition §§ 179, 183.] 3. Patents. A party to 
an interference proceeding in the U.S. Patent and 
Trademark Office. — Also termed (in sense 3) inter- 
ferant. (Cases: Patents @°106(1). C.J.S. Patents 
8§ 159-162, 165.] 


contestatio [itis (kon-tes-tay-shee-oh I1-tis). [Latin 
“contestation of suit] See LiTis CONTESTATIO. 


contestation of suit (kon-tes-tay-shan). Eccles. law. The 

int in an action when the defendant answers the 

plaintiff's libel (i.e., complaint); the plea and joinder 
of an issue. — Also termed litis contestatio. 


contested divorce. See DIVORCE. 
contested hearing. See HEARING. 


context, n. 1. The surrounding text of a word or 
passage, used to determine the meaning of that 
word or passage <his remarks were taken out of 
context>. 2. Seuing or environment <in the context 
of foreign relations>. — contextual, adj. 


contextual zoning. See ZONING. 


contiguity (kon-ti-gyoo-o-tee), n. The state or condi- 
tion of being contiguous <contiguity existed be- 
tween the two adjoining tracts of land>. 


contiguous voi, Bae ie adj. 1. Touching at a 
point or along a coundary; apjoininc <Texas and 
Oklahoma are contiguous>. 2. Near in time or 
sequence; successive <contiguous thunder and light- 
ning>. 

contiguous zone. /ni'l law. An area abutting and ex- 
tending beyond the territorial sea, in which coun- 
tries have limited powers to enforce customs as well 
as fiscal, sanitary, and immigration laws. [Cases: In- 


ternational Law @ 7. CJ.S. International Law 
§§ 23-24.) ne 
Continental Congress. The first national governmen- 


tal assembly in the United States, formed in 1774 to 
rotest British treatment of the colonies. © The 
ond Continental Congress, commencing in 1775, 
adopted the Declaration of Independence and 
served as the national government until the Articles 
of Confederation were ratified in 1781. 


contingency (kan-tin-jan-see). 1. An event that may or 
may not occur; a possibility. 2, The condition of 
being dependent on chance; uncertainty. 3. CONTIN. 
GENT FEE. 

contingency beneficiary. See contingent beneficiary (1) 
under BENEFICIARY. 

contingency fee. See CONTINGENT FEE. 

contingency reserve. See contingent fund under FUND. 


contingency with a double aspect. A contingent re- 
mainder existing along with a second remainder, the 
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latter taking the remainder only if the first fails. @ In 
the following example, this type of remainder would 
arise if A never has children: “to A for life, and if A 
has children, then to the children and their heirs 
forever; and if A dies without children, then to B 
and B's heirs forever." See contingent remainder under 
REMAINDER. [Cases: Remainders 1. C.J.S. Estates 
§§ 70-71, 77, 79, 81-82.) 


contingent (kon-tin-jant), adj. 1. Possible; uncertain; 
unpredictable <the trust was contingent, and the 
contingency never occurred>. 2. Dependent on 
something else; conditional <her acceptance of the 
position was contingent upon the firm's agreeing to 
guarantee her husband a position as well>. 


contingent annuity. See annurty. 
contingent beneficiary. See BENEFICIARY. 
contingent claim. See CLAIM (4). 
contingent debt. See DEBT. 

contingent demand. See DEMAND (1). 
contingent estate. See ESTATE (1). 


contingent fee. A fee charged for a lawyer's services 
only if the lawsuit is successful or is favorably seuled 
out of court. © Contingent fees are usu. calculated as 
a percentage of the client’s net recovery (such as 
25% of the recovery if the case is settled, and 33% if 
the case is won at trial). — Also termed contingency 
fee: ; ; conditional fee. (Cases: Attorney and 
Client 146. C.J.S. Attorney and Client §§ 313, 319.] 
reverse contingent fee. A fee in which a defense 
lawyer's compensation depends in whole or in part 
on how much money the lawyer saves the client, 
aoe the client’s potential liability — so that the 
lower the settlement or judgment, the higher the 
lawyer's fee. @ For example, if a client might be 
liable for up to $2 million, and agrees to pay the 
a! al 40% of the difference between $1 million 
and the amount of the settlement or judgment, 
then a settlement of $800,000 would result in a fee 
of $80,000 (40% of the $200,000 under the thresh- 
old amount of $1 million). — Also termed ive 
contingent fee; defense contingent fee; reverse bonus. 
(Cases: Attorney and Client 146. C.J.S. Attorney 
and Client §§ 313, 319.] 


contingent fund. See FUND). 

contingent guaranty. See GUARANTY. 
contingent interest. See INTEREST (2). 
contingent-interest mortgage. See MORTGAGE. 
contingent legacy. See LeGacy. 

contingent liability. See tiapiLity. 
contingent ownership. See owneRsHiP. 
contingent remainder, See REMAINDER. 


_ contingent trust. See Trust. 


contingent use. See USE (4). 
contingent will. See wit. 


continual claim. Hist. A formal claim to a tract of land 
made ot an out-of-possession owner who is deterred 
from taking possession by a menace of some type. © 
The claim — called continual because it had to be 
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renewed annually — preserved the claimant's right 
to the land. The owner had to make the claim as 
near to the land as could be done safely. This 
rocedure gave the disseised person the same bene- 
Fits (such as the right to devise the land) as a legal 
entry. The continual claim was abolished early in the 
19th century. 
“Continual clalm ts, where a man hath right to enter into 
certain lands whereof another is seised In fee, or fee tail, 
and dares not enter.for fear of death or reir but 
SEPTATE 8 FD oS ee eee rae ereto 
in the year and day before the him that hath 
the lands . 
continual injury. See injury. 
continuance, n. 1. The act of keeping up, maintain- 
ing, or prolonging <continuance of the formal 
tradition>. 2. Duration; time of continuing <the 
senator's continuance in office>. 3. Procedure. The 
adjournment or postponement of a trial or other 
proceeding to a future date <motion for continu- 
ance>. Cf. RECESS (1). — continue, vb. 


continuando (kan-tin-yoo-an-doh). [Law Latin “by con- 
tinuing”] Hist. An allegation charging that the tres- 
pass or other wrongful act complained of constitutes 
a continuing tort against the piaintiffs property. 
4 nature, where the Injury is 
eg gegen eg ae 
herbage with the defendant's cattle) the declaration may 
afleqe the injury to have been i continuation 
fom one pen day to another, (which ls called taying the 
Recep peo a Ieee 
rate offence.” 3 Willlam Blackstone, Commentaries on the 
Laws of England 212 (1768). 
continuation. Patents. A patent application that is 
based on the same disclosure and that claims the 
same invention as a rejected parent 3 eee but 
contains some change in the scope of the claims. © A 
continuation application maintains the original filing 
date for prior-art and interference purposes, as lon 
as it is filed while the parent application is sti 
pending, has at least one inventor in common with 
the parent application, and refers to the parent 
application. — Also termed continuation application; 
continualion-in-whole Lpplication, continuing application; 
file-wrapper continuation application. Cf. CONTINUATION. 
IN-PART, continued-proseculion application under PATENT 
APPLICATION; REQUEST FOR CONTINUED EXAMINATION. 
(Cases: Patents 110. C.J.S. Patents § 156.) 


: continuation agreement. P ip. An agreement 
among the partners that, in the event of dissolution, 
the business of the partnership can be continued 
without the necessity of liquidation. Cf. suy-seL 
AGREEMENT (1). [Cases: Partnership 277. C.J.S. Part- 
nership §§ 318-320.) 
- . a continuation agreement would have some 
of provieion for purchasing the tmerest of a deceased or 
expelled partner. However, such a is not 
. Courts have enforced ents that ise the estate 
CL aera Apo pl lg ts 
§ 269, at 461 (2d ed. 1890). . 
’ continuation application. 1. conTINUATION. 2. CONTIN. 
UATION-IN-PART. 
continuation-application laches doctrine. Patents. An 
equitable defense to patent infringement, based on 
an assertion that the patentee deliberately delayed 
the issuance of the patent-in-suit by filing muluple 


death of 
..."" Termes de la Ley 114 (ist Am. ed. 1812). 


continulng-jurisdiction doctrine 


continuing applications that added new patent 
claims to cover products marketed or processes used 
after the original appacaion was filed. — Also 
termed prosecution doctrine. See SUBMARINE PAT- 
ENT. 

continuation-in-part. Patents. A patent application 
filed during the pendency of an earlier application 
by the same applicant, repeating a substanual part of 
the earlier application but adding to or subtracting 
from the claims. 35 USCA § 120. © This type of 
application contains new technical descriptions from 
the inventor or reflects improvements made since 
the parent application was filed. A claim in a contin- 
uation-in-part applica is entitled to the benefit of 
the parent application’s filing date if the daimed 
subject matter ts the same, but new matter takes the 
filing date of the continuation-in-part application. 
Continuation-in-part applications are usu. filed to 
describe and claim later-discovered improvements to 
an invention, or to distinguish the invention from 
some prior-art reference. — Abbr. CIP. — Also 
termed continuation-in-part application; continuation ap- 
plication; continuing application; file-wrapper conlinua- 

tion application. Cf. conrinuaTion. [Cases: Patents 

S110. CJ.S. Patents § 156.) 


continuation-in-part application. See CONTINUATION-IN- 
PART, 


continuation-in-whole application. See CONTINUATION. 
continued bond. See annuity bond under wonp (3). 


continued-custody hearing. See shelter hearing under 
HEARING. 


continued meeting. See MEETING. 


continued-prosecution application. See paTENT arpLi- 
CATION. 


continuing, adj. 1. Uninterrupted; persisting <a con- 
tinuing offense>. 2. Not requiring renewal; endur- 
ing <continuing stockholders> <continuing juris- 
diction>. c 

continuing annuity. See survivorship annuity under aNn- 
NUITY. . + 

° 

continuing application. See PATENT APPLICATION. 

continuing breach. See BREACH OF CONTRACT. 

continuing consideration. See CONSIDERATION ()). 

continuing contract. See CONTRACT. 

continuing covenant. See COVENANT (D). 

continuing damages, See DAMAGES. 

continuing guaranty. See GUARANTY. 

continuing harm. See continuing injury under injury. 

continuing injury. See injury. 


continuing judicial education. Continuing legal edu- 
cation for judges, usu. organized and sponsored by a 
governmentally subsidized body and often involving 
topics such as judicial writing, efficient decision- 
making, caseload management, and the like. — 
Abbr. CJE. 


continuing jurisdiction. See jurispicnon. 


continuing-jurisdiction doctrine. 1. The rule that a 
court retains power to enter and enforce a judgment 


continuing legal education 


over a party even though that ey is no longer 
subject to a new action. (Cases: Courts €30. C.].S. 
Courts §§ 71~-73.] 2. Family law. [he rule that once a 
court has acquired jurisdiction over a child-custody 
or support case, that court continues to have juris- 
diction to modify orders, even if the child or a 

arent moves to another state. (Cases: Child Custody 
745; Child Support €507. C.J.S. Parent and Child 
§§ 205, 246, 251-253.) 


continuing legal education. 1. The process or system 
through which lawyers extend their learning beyond 
their law-school studies, usu. by attending seminars 
designed to sharpen lawyering skills or to provide 
updates on legal developments within particular 
practice areas. © In some jurisdictions, lawyers have 
annual or biennial requirements to devote a given 
number of hours (usu. 12-15) to continuing legal 
education. (Cases: Attorney and Client 9. C.].S. 
Attorney and Client §§ 24-25.) 2. The enhanced skills 
or knowledge derived from this process. 3. The 
business field in which educational providers supply 
the demand for legal seminars, books, audivtapes, 
and videotapes designed to further the education of 
lawyers. — Abbr. CLE. 


continuing nuisance. See NUISANCE. 
continuing objection. See onjecTIUN. 
continuing offense. See OFFENSE (1). 
continuing part-time judge. See juDGE. 


continuing threat of harm. A condition or situation 
that presents a high risk of injury at intervals or over 
an extended period, whether or not an injury has 
actually occurred. @ The condition or situation can 
be a behavior that is subject to repetition, as with 
unfair-competition practices or stalking, or an en- 
during state, such as environmental contamina- 
tion. — Also termed treat of continuing hann; cuntinu- 
ing threat of injury; threat of continuing injury. Cf. 
continuing injury under INJURY. 

continuing trespass. See TRESPASS. 


continuing-violation doctrine. Empl law. Tire 
judge-made rule that if an employer's discriminatory 
acts are of an ongoing nature, the statute of limita- 
tions will be extended to allow the plaintiff to recov- 
er even when a ‘claim based on those acts would 
otherwise be time-barred. 


continuing warranty. See promissory warranty under 
WARRANTY (3). 


continuing wrong. See wRonc. 


continuity (kon-ti-n pies ee 1, Int'l law. The prin- 
ciple that upheavals and revolutions within a coun- 
try — as well as changes in governmental forms, the 
extent of a country's territory, and measures taken 
during a military occupation — do not affect the 
existence of the country and therefore cannot lead 
to its extinction. 2. Patents. The rule that a continua- 
tion or divisional patent application carries the effec- 
tive filing date of its parent application if (1) the 
parent application fully discloses the same invention, 
(2) there is at least one common inventor, and (3) 
the parent application was still pending when the 
latter application was filed. @ A continuation-in-part 
application carries the effective filing date for every- 
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thing disclosed in the parent application, but not for 
new material. 35 USCA § 120. — Also termed doc- 
trine of continuity. Cf. Hiwrus. (Cases: Patents C110. 
C.J.S. Patents § 156.) 


continuity of business enterprise. A doctrine covering 
acquisitive reorganizations whereby the acquiring 
corporation must continue the target corporation's 
historical business or must use a significant portion 
of the target's business assets in a new business to 
yjualify the exchange as a tax-deferred transaction. 
een Corporations ¢9445.1. C.J.S. Corporations 
§ 657. 


continuity-of-enterprise doctrine. See suusTantisL- 
CONTINUITY DOCTRINE. 


continuity-of-entity doctrine. See MERE-CONTINUATION 
DOCTRINE. 


continuity of existence. See CONTINUITY-OF-LIFE Doc. 
TRINE. 


continuity of interest. 1. A doctrine covering acquisi- 
tive reorganizations whereby a target corporation's 
shareholders must retain a share in the acquiring 
corporation to qualify the exchange as a tax-de- 
ferred transaction. 2. A judicial requirement. for 
divisive reorganizations whereby a target corpora- 
tion’s shareholders must retain an interest in both 
the distributing and the controlled corporations to 
qualify the exchange as a tax-deferred transaction. 
(Cases: Internal Revenue 3677.) 


continuity-of-life doctrine. The pzinciple that the 
withdraw:l, incapacity, bankruptcy, or death of the 
owner of an entity (esp. a corporation) does not end 
the entity's existence. — Also termed continuity of 
existence. (Cases: Corporations €=36. C.J.S. Corpora- 
tions § 52.} 

continuous-adverse-use principle. The rule that the 
uniaterrupted use of land — along with the other 
elements of adverse possession -- will result in a 
successful claim for adverse possession. — Also 
termed uninterrupted-adverse-use principle. See ADVERSE 
possession. [Cases: Adverse Possession @=44. C.J.S. 
Adverse Possession §§ 149-150, 332.) 


continuous crime. See CRIME. 

continuous easement. See EASEMENT. 

continuous injury. See continual injury under injuRY. 

continuous-operations clause. Oil & gas. A provision 
in an oil-and-gas lease giving the lessee the right to 
continue any drilling well that was begun before the 


lease expired and to begin drilling more wells. See 
OPERATIONS CLAUSE. 


continuous policy. See INSURANCE POLICY. 


continuous-representation doctrine. The principle 
that the limitations pais for bringing a legal-mal- 
practice action is tolled as long as the lawyer contin- 
ues the representation that is related to the negli- 
ent act or omission. [Cases: Limitation of Actions 
€55(3). C.J.S. Limitations of Actions §§ 159, 166, 
171-175; Physicians, Surgeons, and Other Health-Care 
Providers § 108.] 


continuous servitude. See continuous easement under 
EASEMENT. 


NRE ale a OE RCN TI os 


aoe ate. nae Cn 
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continuous-treatment doctrine. The principle that the 
limitations period for bringing a medical-malpractice 
action is tolled while the patient continues treatment 
that is related to the negligent act or omission. 
(Cases: Limitation of Actions €955(3). C.J.S. Limita- 
lions of Actions §§ 159, 166, 171-175; Physicians, Sur- 
geons, and other HealthCare Providers § 108.) 


continuous trigger. See TRIPLE TRIGGER. 


contio (kon-shee-oh), n. (Latin) Roman law. 1. A public 
meeting to which participants have been summoned 
by a magistrate. 2. A speech delivered at a public 
meeting. — Also spelled concio. Pl. contiones (kon- 
shee-oh-neez). 


contort (kon-tort), n. 1. (usu. pl.) The overlapping 
domain of contract law and tort law. 
“| have occasionally ested to students that a 
deavabie retorm in leoal saucatan woud be to merge the 
first-year courses In Contracts and Torts into a single 
course which we could call Contorts." Grant Gilmore, The 
Death of Contract 90 (1974). 


2. A specific wrong that falls within that domain. 3. 
Informal. A constitutional tort. See constitutional tort 
under Tort. 


contra (kon-tra), prep. Against or contrary to. ® As a 
citation signal, contra denotes that the cited authority 
supports a contrary view. In old law reports, contra 
often identifies the defendant's attorney (pro querente 
refers to the plaintiffs). 

“Observe in the note citing cases in support of a proposi- 
tion mentioned In the text whether any of the cases follow 
the word contra, which means that a contrary rule has been 
laid down in them.” Frank Hall Childs, Where and How to 
Find the Law 78-79 (1922). 


contra account. See ACCOUNT. 


contraband (kon-tra-band), n. 1. Illegal or prohibited 
trade; smuggling. 2. Goods that are unlawful to 
import, export, or possess. — contraband, adj. 


-absolute contraband. Goods used primarily for war, 
such as arms and ammunition, as well as clothing 
and equipment of a military character. 

xe 


conditional contraband. Goods susceptible of being 
used for warlike and peaceful purposes, such as 
coal and food. — Also termed ancipilis usus (an-sip- 
i-t@s yoo-sas). 

contraband per se. Property whose possession is 
unlawful regardless of how it is used. Cf. derivative 
contraband. 


derivative contraband. Property whose possession 
becomes unlawful when it is used in committing 
an illegal act. Cf. contraband per se. 


contra bonos mores (kon-tra boh-nohs mor-eez). [Latin 
“against good morals"] Offensive to the conscience 
and to a sense of justice. © Contracts contra bonos 
mores are voidable. — Also termed contra bonos mores 
el decorum; adversus bonos mores. 
“Whatever is contra bonos mores et decorum, the principles 
of our law prohibit, and the ’s court, as the general 
censor and guardian of the public mannuts, is bound to 
testrain and punish.” Jones v. Randall, 88 E.R. 706, 707 
(1774) (per Mansfield, C.J.). 
contracausator (kon-tro-kaw-zay-tar). Hist. A criminal; 
@ person prosecuted for a crime. 


contract 


contraceptivism. Hist. The criminal offense of distrib- 
uting or prescribing contraceptives. 

contract, n. 1. An apcement between two or more 
parties creating obligations that are enforceable or 
otherwise recognizable at law <a binding contract>. 
(Cases: Contracts 1. C.J.S. Contracts §§ 2,9, 12.) 2. 
The writing that sets forth such an agreement <a 
contract is valid if valid under the law of the resi- 
dence of the party wishing to enforce the contract>. 


of their having performed the n operative acts and 
ako as an aperave fact in tea @) the toga! relations 


“A contract Is a promise, or a set of promises, for breach of 
which the law @ remedy, ur the performance of which 
the law In some way recognizes as a duty. This definition 


thi 
in fact attach fegal obligation to promises. But if a 
definition were attempted which should cover these opera- 
tive facts, would require compressing the entire law 
relating to the formation of contracts isito a single sen- 


“The term ee oer ce, rsons and 
lawyers alike to refer to a document in whi terms of a 
contract are written. Use of the word in this sense is by no 
means improper so tong as it is understood that 
tules of law uullzing the concept ‘contract’ rarely refer to the 
itself. Usually, tho reference is to the agueement. the 

veir: , @ memorial of the agreement.” John D. 
Calamani & Joseph M. Perillo, The Law of Contracts § 1.1, 
at 3 (4th ed. 1 E 


3. A promise or set of promises by a party to a 
transaction, enforceable or otherwise recognizable 
at law; the writing expressing that promise or set of 
promises <when the lessor learned that the rooms 
were to be used for the delivery of blasphemous 
lectures, he declined to carry out his contract>. See 
Restatement (Second) of Contracts § 2 (1979). 
“The iY In 
sr eS tha Seas SL Saa, 
promise, or set of promises, for breach of which the law 
We ee Cue ee tn 
Sal Cree ad Me eae 


th ed. 1990). e 
leading. While fs true that a promise, 


4. Broadly, any legal duty or sct of duties not 
imposed by the law of tort; esp., a duty created by a 
decree or declaration of a court <an obligation of 
record, as a judgment, recognizance, or the like, is 
included within the term “contract">. 5. The body 
of law dealing with agreements and exchange <the 
general theory of contract>. 6. The terms of an 
agreement, or any particular term <there was no 
express contract about when the money was pay- 
able>. 7. Loosely, a sale or conveyance. 


contract 


“Sometimes the word ‘contract’ is used to d te a 
platessa tigated, rbad of goods or ibid 
co. 


doing anything 
Indispensable efement of contract is missing." John Edward 
Murray Jr., Murray on Contracts § 2, at 5 (2d ed. 1974). 


8. Loosely, an enforceable agreement between two 
or more parties to do or not to do a thing or set of 
things; a compact <when they finally agreed, they 
had a contract>. —- contract, vb. — contractual, adj. 


absolute simulated contract. Civil law. A simulated 
contract that the parties intend to be wholly inef- 
fective. La. Civ. Code art. 2026. See stimulated con- 
tract. 7 


accessory contract. A contract entered into primari- 
ly for the purpose of carrying out a principal 
contract. @ The principal types are suretyship, 
indemnity, pledge, warranty, and ratification. Cf. 
principal contract. 


adhesion contract. A standard-form contract: pre- 
pared by one party, to be signed by the party in a 
weaker position, usu. a consumer, who adheres to 
the contract with liule choice about the terms. — 
Also termed contract of adhesion; adhesive contract; 
adhesory contract, adhesionary contract, take-it-or-leave- 
it contract; leonine contract. [Cases: Contracts <1. 
CJ.S. Contracts §§ 2-3, 9, 12.) 
one-sided. grossly tavering one inares! grou pepanst ate 
one- R ona p 
ers, and ae. commonly refarred to as conracts adhesion. 
From weakness In cae oe position. ignorance, or indii- 
ference, unfavored jes are villing to enter transactions 
controiied y these lopsided documents.” Quirtin 
Johnstone & Dan Hopson Jr. and Their Work 
328-30 (1967). 


unwitting or even unwil ; cumstances 
pane imposition. the party that proffers the 
lorm 


Has Tradl he etvatiegs Ot ene oe ee ee 


preparing it, almost In ly a@ form slanted In 
. Second, the other ts compietely or at 
least rey unfamillar the form has scant oppor- 
tunity to 


mere often the case, there 
ing at all. The form may be used by an enterprise with such 
bs hi strong that Kk sim 
di the terms. Or the form may be a take-tt-cr 

, often called a contract of adhesion, under 
which the only altemative to adherence Is outright 
rejection.” E. Allan Famsworth, cts § 4.26, at 296-97 
(3d ed. 1999). 


aleatory contract (ay-lee-a-tor-ee). [fr. Latin aleator 


“gambler,” fr. alea “the throwing of dice") A con-. 


tract in which at least one party's performance 
depends on some uncertain event that is beyond 
the control of the parties involved. @ Most insur- 
ance contracts and life annuities are of this 
type. — Also termed hazardous contract; wagering 
contract. Cf. certain contract. [Cases: Contracts 
@>218; Insurance 71713. C.].S. Contracts §§ 355, 
358; Insurance §§ 253, 272, 285.) 
“A contract Is aleatory when, because of 
vetagh: Bee the parties’ Intent, the perenne of either 
Party's obligation, or the extent of performance, de- 
pends on an uncertain event." La. Ci. Code art. 1912. 
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alternative contract. A contract in which the per- 
forming party may elect to perform one of two or 
more specified acts to satisfy the obligation; a 
contract that provides more than-one way’ for a 
party to complete performance, usu. permitting 
that party to choose the manner of perform- 
ance. — Also termed alternative-methods-of-perform- 
ance contract. (Cases: Contracts 172. C.J.S. Con- 
rH §§ 341, 506; Trading Stamps and Coupons 
-9.} 


assessment contract. A contract in which the pay- 
ment of a benefit is dependent on the collection of 
an assessment levied on persons holding similar 
contracts. See assessment insurance under INSURANCE. 
[Casés: Insurance ©2080.) 


best-efforts contract. A contract in which a party 
undertakes to use best efforts to fulfill the prom- 
ises made rather than to achieve a specific result; a 
contract in which the adequacy off a party's per- 
formance is measured by the party's ability co 
fulfill the specificd obligations. @ Although the 
obligor must use best efforts, the risk of failure lies 
with the obligee. To be enforceable, a best-efforts 
term must generally set some kind of goal or 
guideline against which the efforts may be mea- 
sured. See sest EFForTS. [Cases: Contracts ©7189. 
CJ.S. Contracts §§ 341-342.) 


bilateral contract. A contract in which each party 
promises a performance, so that each party is an 
obligor on that party's own promise and an obli- 
gee on the other's promise; a contract in which the 
parties obligate themselves reciprocally, so that the 
obligation of one party is correlative to the obli- 
gation of the other. — Also termed mutual contract, 
reciprocal contract; (in civil law) synallagmatic contract. 
See counrerrromise. (Cases: Contracts 1, 10(1). 
C.J.S. Contracts §§ 2~3, 9, 12, 105-106, 108-113.] 

“in a bilateral contract a promise, or set of promises cn one 


side, is exchanged for a promise or a set of promises on 
the other side. & a untaltea! contract, on the other hand, 2 


promise on one side Is exchan for an act (or a forbear- 
ance) on the other skle. Ti f con- 
rice ond the i comaiig defiver the goods. A Socal 
seller 8 g 

examp! a unilateral contract is a of a reward for 
te pea Feet As soon Eno 
.” PS. : ro) 

Contact 32 (ad ed. 1981). eo 
blanket contract. A contract a agen So up of 
products, goods, or services for a | period. 


bona fide contract (boh-no fid or fi-dee). A contract 
in which equity may intervene to correct inequali- 
ties and to adjust matters according to the parties’ 
intentions. 


build-to-print contract. A contract requiring the 
contractor to build a product according to exact 
technical specifications provided by the customer. 
@ The design specifications are explicit and are 
often coupled with performance specifications, so 
the contractor has little discretion in how to per- 
form. Much governmental contracting is build-to- 
print. — Also termed design-specification contract. Cf. 
performance contract (1). 


certain contract. A contract that will be performed 
in a stipulated manner. Cf. aleutory contract. 
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collateral contract. A side agreement that relates to 
a contract, which, if unintegrated, can be supple- 
mented by evidence of the side agreement; an 
agreement made before or at the same time as, but 
separately from, another contract. See COLLATERAL. 
CONTRACT DOCTRINE. (Cases: Evidence 440. C.J.S. 
Evidence §§ 1249-1251, 1283.) 
“The term ‘collateral contract’ has no ape Spe meaning 
in the law. It is ly used as a 1 for a contract 
wich is collateral, or by the side of, another contract. A 
reat many examples of implied or constructive contracis 
eiedted by the Courts are collateral In a broad sense.... 
{A]ithough the normal presumption is that the parties Intend 
& written contract to be exclusive evidence of their Inten- 
tions, ft ls always open to a party to show that In fact the 
writing did not exciusively their intentions, be- 
cause of a ‘collateral’ contract made during the foe e 
but not incorporated in the written Instrument.” P.S. Atlyah, 
Mate to tha Law of Contract 80-81, 161 (3d ed. 
1981). 
commutative contract (ke-myoo-te-tiv or kom-yo- 
tay-tiv). Civil law. A contract in which one party's 
performance is correlative to the performance of 
the other, so that nonperformance by either af- 
fords a defense to the other. La. Civ. Code art. 


1911. Cf. independent contra.t; synallagmatic contract. 


conditional contract. An agreement that is enforce- 
able only if another agreement is performed or if 
another particular prerequisite or condition is sat- 
isfied. — Also termed hypotietical contract. (Cases: 
Contracts 218. C.J.S. Contracts §§ 355, 358.) 


conditional sales contract. See retail installment con- 
tract. 


consensual contract. Hist. A contract arising from 
the mere consensus of the parties, without any 
formal or symbolic acts performed to fix the obli- 
pach: @ Although the consensual contract was 

nown to the common law, it originated in Roman 
law, where it embraced four types of contracts in 
which informal consent alone was sufficient: (1) an 
agency agreement (mandatum), (2) a partnership 
agreement (socielas), (3) a sale (emplio venditio), or 
(4) a leuing. or hiring (locatio conductio). Cf. real 
contract. °~ 

“The larity of these Consensual Contracts 

formalities are required to create them out of the Pact. 

indefensible, much 


Obfigation ts here annexed at once to the 
nsus, or mutual assent of the parties, Is the fi 
In the and it Is the special 
charact Se pee Meet ani en deere 
+ + + Hiring, as 
soon as the assent of the has supplied this ing: 
ent, there is af once a The Consensus draws with 
i the Obligation, of the sort 


construction contract. A contract setting forth the 
specifications for a building project's construction. 
© This type of contract is usu. secured by perform- 
ance and payment bonds to protect both the own- 
er and the subcontractors. {Cases: Contracts 
198.) 


constructive contract. See implied-in-law contract. 


contract 


_continuing contract. A contract calling for periodic 


performances. [Cases: Contracts 216. C.].S. Con- 
tracts § 421.) 


contract for deed. A conditional sales contract for 
the sale of real property. — Also termed installment 
land contract; land sales contract; land contract. (Cases: 
Vendor and Purchaser €°54. C.J.S. Vendor and 
Purchaser §§ 145-146.] 


contract for sale. 1. A contract for the present 
transfer of property for a price. — Also termed 
contract of sale. (Cases: Sales €1(1). C.J.S. Sales 
§§ 2, 9, 29, 48.] 2. A contract to sell goods at a 
oe time. — Also termed (in sense 2) contract to 


contract implied in fact. See tmplied-in-fact contract. 
contract implied in law. See implied-in-law contract. 
contract of adhesion. See adhesion contract. 


contract of affreightment. See CONTRACT OF AF- 
FREIGHTMENT. 


contract of beneficence. See gratuitous contract. 
contract of benevolence. See gratuitous contract. 


contract of carriage. See CONTRACT OF AFFREICHT- 
MENT. 


contract of indemnity. See indemnity contract. 
contract of insurance. See INSURANCE POLICY. 
contract of marriage. See marriage contract. 


contract of record. A contract that is declared by a 
court and entered into the court's record. @ Con- 
tracts of record include judgments, recognizances, 


and (in England) statutes staple. 
“Contracts of record are not really contracts at all, but are 
. being entered on tha records of ' 
of record,’ are lusive proof of the 
facts there! Q. and coutd formerly be by 
action of law as #f they had been put of a 
is Rapalie & Robert L. Lawrence, A Dictio- 


contract.” 1 
nary of American and English Law 282 (1883). 


“A contract of record Is in point of fact no contract at all, 
and has whatever to do with the law of contracts. 


These incurred by a 
(ecpnadt cr mecopicanee of Colm Record. They 

contracts they were enforceable 

by the same type of aclion as was used for genuinely 

in of proce- 


4 cases {n the system 

dure.” P.S. Atlyah, An introduction to the Law of Contract 31 

(ad ed. 1881). 
contract of sale. See contract for sale (1). 
contract to pledge. 1. An agreement purporting to 
create a present pledge silo a bailment. 2. An 
agreement to make a future bailment for the pur- 
pose of security. See rLz0ce (3). 


contract to satisfaction. See satisfaction contract. 
contract to sell. See contract for sale (2). 
contract uberrimae fidei (yoo-ber-a-mee fi-dee-1). A 
contract in which the parties owe each other duties 
with the utmost good faith. (Cases: Insurance 
@1867, 2996. C.J.S. Insurance § $77.) 
“tn a certain restricted: 
parties, and tn _- as 
mae fidel — there ts a full duty to disctose all facts. 
The typical Instance of such contracts is the contract of, 


contract 


insurance. Here tha duty to disciose all material tacts to the 
insurer arises from the fact that many of the relevant circum- 


stances are within the exclusive knowledge of one R 
and it would be for the ineurer ta obtain the tac, 


necessary for him to make a proper catfculation of the risk 
he is asked to assume ee ean 
a ee 1-22 (3d ed. 


contract under seal. A formal contract that requires 
no consideration and has the seal of the signer 
attached. @ A contract under seal must be in 
writing or printed on paper or parchment and is 
conclusive between the parties when signed, 
sealed, and delivered. Delivery is made either by 
actually handing it to the other party (or party's 
representative) or by stating an intention that the 
deed be operative even though it is retained in the 
possession of the party‘executing it. Modern stat- 
utes have mostly eliminated the special effects of a 
sealed contract. — Also termed sealed contract; spe- 
cial contract; deed; covenant; specialty; , sata con- 
tract, common-law specially. See sear. [ : Con- 
tracts 648. C.J.S. Contracts § 85.) 

“The only formal contract of English law Is the contract 

under seal, sometimes also called a deed and sometimes a 

Saar ects ta shana oe 
consideralfan which or 


Anson, of of Contract 82 (Arthu L 

Corbin ed., 3d Am. ed. 1919). 

“Contracts under seal also bear little to ordl- 

nary , although here at feast the ts based 

sald Upper opie lel plerge aon cde oe 
a promise or promises 

validity from the form, and the form alone, of the executing 


ay, ‘delvan’ not ery ry eacen ta 
Ho no! necessary, 

there fs a clear Intention that the deed should be operative." 
Se ee (3d 


cost-plus contract. A contract in which payment is 
based on a fixed fee or a percentage added to the 
actual cost incurred. (Cases: Contracts @=229(2). 
C.J.S. Contracts § 386.) 


de facto contract of sale. A contract that purports 
to pass property but is defective in some element. 


contract. A contract conditioned or de- 
pendent on another contract. 


contract. An agreement between a financial 
institution and its customer governing the treat- 
ment of deposited funds and the payment of 
checks and other demands against the customer's 
account. [Cases: Banks and Banking 133, 
137-155. C.J.S. Banks and Banking §§ 266-268, 
277-278, 283-287, 290, 294-300, 320-321, 
326-335, 342-381, 398, 399, 401, 415-423, 
425-444, 455.) 


design-speciftcation contract. See build-to-print con- 
tract. 


destination contract. A contract in which a seller 
bears the risk of loss until the goods arrive at the 
destination. UCC § 2-509. Cf. shi contract. 
(Cases: Sales @°201(4). C.J.S. Sales §§ 224-227.) 


discharged contract. See void contract (2). 
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divisible contract. See severable contract. 


dual contract. A contract between parties who have 
made two contracts for the same transaction, 
sometimes so that one may be used to defraud 


‘another (such as a lender) as to the terms of the 


parties’ actual agreement. 
electronic contract, See E-CONTRACT. 


employment contract. A contract between an em- 
ployer and employee in which the terms and 
conditions of employment are stated. (Cases: Mas- 
ter and Servant 2. C.J.S. Apprentices § 2; Employ- 
er-Employee Relationship §§ 21, 25-26.) 


engineering, procurement, and construction con- 
tract. A fixed-price, schedule-intensive construc- 
tion contract — typically. used in the construction 
of single-purpose projects, such as ener 

plants — in which the contractor agrees to a wide 
variety of responsibilities, including the duties to 
provide for the design, engineering, procurement, 
and construction of the facility; to prepare start-up 
procedures; to conduct performitnce tests; te cre- 
ate operating manuals; and to train people to 
operate the facility. — Abbr. EPC contract. — Also 
termed turnkey contract. See SINGLE-PURPOSE PROJECT. 


entire-output contract. See output contract. 
escrow contract. The agreement among buyer, sell- 


er, and escrow holder, setting forth the rights ard . 


responsibilities of each. See rscrow. [Cases: Depos- 
its and Escrows €°13, 15. C.J.S. Depositaries 
§§ 15-17; Escrows §§ 6, 8-10.) 


evergreen contract. A contract that renews itself 
from one term to the next in the absence of 
contrary notice by one of the parties. 


executed contract. 1. A contract that has been fully 
erformed by both parties. (Cases: Contracts €6; 
es 197; Vendor and Purchaser 653. C.J.S. 
Contracts § 8; Sales §§ 214, 223; Vendor and Pur- 
chaser §§ 144, 146.) 2. A signed contract. [Cases: 
Contracts €34. C.J.S. Contracts §§ 73-74, 700.) 


executory contract (eg-zek-ya-tor-ee). 1. A contract 
that remains wholly unperformed or for which 
there remains something still to be done on both 
sides, often as a component of a T transaction 
and sometimes memorialized by an informal letter 
agreement, by a memorandum, or by oral agree- 
ment. (Cases: Contracts 6; Sales 7197; Vendor 
and Purchaser €°53. C.J.S. Contracts § 8; Sales 
8§ 214, 223; Vendor and Purchaser §§ 144, 146.] 

“Hf a contract is wholly executory, and the legal duties o! the 


parties are as yet unfulfilled, it can be discharged by mutual 
consent, the acquittance 


Cee When FR Ancon, iples oj the Law of 

138 (Arthur L. Corbin ed., 3d Am. ed. 1918). 
2. Bankruptcy. A contract under which debtor and 
nondebtor each have unperformed obligations and 
the debtor, if it ceased further performance, would 
have no right to the other party's continued per- 
formance. [Cases: Bankruptcy ¢=3106. C.J.S. 
Bankrupicy § 218.) 


express contract. A contract whose terms the par- 
ties have explicitly set out. — Also termed special 


6 es A OTT ts mi ee 
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contract. Cf. implied contract. [Cases: Contracts €3. 
C.J.S. Contracts §§ 5, 7.) 


financial contract. Securities. An arrangement that 
(1) takes the form of an individually negotiated 
contract, agreement, or option to buy, sell, lend, 
swap, or repurchase, or other similar individually 
negotiated transaction commonly entered into by 
participants in the financial markets; (2) involves 
securities, commodities, currencies, interest or oth- 
er rates, other measures of value, or any other 
financial or economic interest similar in purpose 
or function; and (3) is entered into in response to 
a request from a counterparty for a quotation, or 
is otherwise entered into and structured to accom- 
modate the objectives of the counterparty to such 
an arrangement. 


fixed-price contract. A contract in which the buyer 
agrees to pay the seller a definite and predeter- 
mined price regardless of increases in the seller's 
cost or the buyer's ability to acquire the same 

‘oods in the market at a lower price. (Cases: Sales 
$77. C.J.S. Sales §§ 26, 96-98.] 


formal contract. A contract made through the ob- 
servance of certain prescribed formalities. @ 
Among the formal contracts are the contract un- 
der seal, the recognizance, the negotiable instru- 
ment, and the letter of credit. Cf. informal contract; 
formal agreement under AGREEMENT. 


forward contract. An agreement to buy or sell a 
particular nonstandardized asset (usu. currencies) 
at a fixed price on a future date. @ Unlike a 
futures contract, a forward contract is not traded 
on a formal exchange. — Also termed forward 
agrecment. Cf, FUTURES CONTRACT. 


Sutures contract. See FUTURES CONTRACT. 


gambling contract. An agreement to engage in a 
gamble; a contract in which two parties wager 
something, esp. money, for a chance to win a 
prize. © Where gambling is legal, contracts related 
to legal gambling activities are enforceable. — Also 
termed gaming contrac. See wagering contract. 
[Cases: Gaming 425.] 

_CSneeeny; Unger Of Apart Sows stahines’ 80 preeg, CF 


enforced; and such contracts are Sia 
gambling contract Is Invalid, no matter what outward form it 
may assume, and no can make it tegal.” $8 C.J.S. 
Gaming § 26, at 1 (1896). 

government contract. A contract to which a govern- 


ment or government agency is a party, esp. for the 
purchase of goods and services. See procurement 
contracl. 


gratuitous contract (gra-t[y]oo-i-tes). 1. A contract 
made for the benefit of a promisee who does not 
give consideration to the promisor. — Also termed 
contract of beneficence; contract of benevolence. Cf. 
onerous contract. 2. Civil law. A contract in which 
one party promises to give a benefit to the other 
party without expecting or gaining any benefit in 
return. — Also termed voluntary contract. 

stake contract. A contract between two parties 


in which one party provides the grubstake — 
money and supplies -—- and the other party pros- 


contract 


pects for and locates mines on public land. @ Each 
party acquires an interest in the mine as agreed to 
im the contract. Grubstake contracts are used chie [- 
ly in the western United States. In some states, 
such as Alaska, a request for grubstake money is 
considered the offer of a security and must be 
registered. — Also termed grubstaking contract. 
[Cases: Mines and Minerals 101. C.].S. Mines 
and Minerals §§ 396-401.) 


guaranteed-sale contract. A contract between a 
real-estate agency and a property owner in which 
the agency agrees to buy the property at a guaran- 
teed price after a specified length of time if it has 
not been sold under the listing: agreement. ¢ The 
aranteed price is usu. a substantial discount 
rom the listed price. — Also termed guaraniced- 
purchase contract. 


guaranty contract. See GUARANTY (2). 
hazardous contract. See aleatory contract. 
hypothetical contract. See conditional contract. 


illegal contract. A promise that is prohibited be- 
cause the performance, formation, or object of the 
agreement is against the law. @ Technically speak- 
ing, an illegal contract is not a contract at all, so 
the phrase is a misnomer. Cf. unenforceable contract; 
void contract. (Cases: Contracts 103. C.].S. Con- 
tracts §§ 195-200, 213-214.] 
“An illegal contract fs exceptionally difficult to define. it does 
not merely rnean a contract contrary to the criminal law, 
although such a contract would Indubitably be i But a 
contract can well be without pasate aimi- 
nal taw, because there are certaln activities which the law 


does not actually but at the same time regards as 
come wep Interest and definitely to be discour-.. 
aged, for instance, lon. While a void contract is not 
necessarily Hlegal, is often void. er, 
the consequences of an ill contract differ somewhat 
{rom those usually produced by a simply void contract, so 
oon contracts are usually accorded separate treatment.” 
od 1884) . An Introduction to the Law of Contract 38 Ba 


illusory contract. An agreement in which one party 
gives as consideration a promise that is so insub- 
stantial as to impose no obligation. @ The insub- 
stantial promise renders the contract unenforcea- 
ble. [Cases: Contracts 10. C,J.S. Contracts § 108.] 


immoral contract. A contract that so flagrantly vio- 
lates societal norms as to be unenforceable. (Cases: 
Contracts ©9112. C.J.S. Contracts §§ 275-276.) 


implied contract. 1. An implied-in-law contract. 
(Cases: Implied and Constructive Contacts G1. 
C.J.S. Iinplied and Constructive Contracts §§ 2-3.] 2. 
An implied-in-fact contract. Cf. express contract. 
[Cases: Contracts S27. C.J.S. Contracts § 6.] 


encoun t ige contract. A contract that the parties 
presumably intended as their tacit understanding, 
as inferred from their conduct and other circum- 
stances. — termed contract implied in fact. 
(Cases: Contracts 27. C.J.S. Contracts § 6.] 


implied-in-law contract. An obligation created by 
law for the sake of justice; specif., an obligation 
imposed by law because of some special relation- 
ship between them, or because one of them would 
otherwise be unjustly enriched. @ An implied-in- 
law contract is not actually a contract, but instead a 


contract 


remedy that allows the plaintiff to recover a bene- 
fit conferred on the defendant. — Also termed 
contract implied in law; quasi-contract; constructive con- 
tract. See UNJUST ENRICHMENT. [Cases: Implied and 
Constructive Contracts 1. C.J.S. inplied and Con- 
structive Contracts §§ 2-3.) 
“[AJdventurous courts hava turmed to the idea of a ‘contract 
impfied in law,’ a ‘quasi-contract’ — not really a contract, a 
legal fiction necessary to promote the ends of justice and, 
In particular, to prevent ‘unjust enrichment.” Grant Gil- 
more, The Death of Contract 73-74 (1974). 
“Since ... claims for the redress of unjust enrichment did 
nat fit comfortably into either the ory of contract or that 
of ton, they came to be as claims in quasi- 
contract. Some of them were originally characterized as 
being in quantum meruit (as much as he deserved), a form 
of action used for claims to for services. This 


procedural term has persisted ls sometimes used inex- 
rai term 


actly as a for the more quasi- 
eanvacl, which lal te ary pecan im for the redress of 
unjust enrichment." E. Allan Famsworth, Contracts § 2.20, 
at 103 (2d ed. 1990). 
impossible contract. A contract that the law will not 
enforce because there is no feasible way for one of 
the parties to perform. See imposstwiLity (3). (Cases: 
Contracts 309, CJS. Contracts §§ 520-522. 
524.) 


indemnity contract. A contract by which the promi- 
sor agrees to reimburse a promisee lor some loss 
irrespective of a third person's liability. — Also 
termed contruct of indemnity. , 


independent contract. A contract in which the mu- 
tual acts or premises of the parties have no rela- 
tion to each other, either as equivalents or as 
considerations. Cf. commutative contract. 


informal contract. 1. A contract other than one 
under seal, a recognizance, or a negotiable instru- 
ment; specif., that derives its force not from the 
observance of formalities but because of the pres- 
ence in the transaction of certain elements that are 
usu. present when people make promises with 
binding intent — namely, mutual assent and con- 
sideration (or a device other than consideration). ¢ 
An informal contract may be made with or without 
a writing. Most modern contracts are informal. — 
Also termed bargain; simple contract. 2. See paral 
contract. 


“tn general, there are five essential elements to the forma- 


tion of an informal contract. These are: (1) mutual assent; - 


consideration or some other validation ce; (3) two or 
Ino person may contract with 


any statute or common-law rule declaring the 
Particular transaction to be vold. The fourth and fifth ele- 
ments are essential to the creation of any contract, formal 
or informal. The first, second and third elements are essen- 
tlal to the formation of Informal contracts.” John Edward 
Murray Jr. Murray on Contracts § 17, at 28 (2d ed. 1974). 


innominate contract (i-nom-o-nit). Roman & civil 
law. A contract not classifiable under any particular 
name; a contract for which the law supplies noth- 
ing in addition to the express agreement of the 
parties. La. Civ. Code art. 1914. @ This type of 
contract was developed late in classical Roman law. 
Although the agreements were reciprocal, they did 
not become operational without at least part per- 
formance. — Also termed innominate real contract. 
Cf. nominate contract. 
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installment contract. A contract requiring or autho- 
rizing the delivery of goods in separate lots, or 
payments in separate increments, to be separately 
accepted. @ Under the UCC, this type of agree- 
ment will be considered one contract even if it has 
a clause stating that each delivery is a separate 
contract. UCC § 2-612. (Cases: Sales 163, 192. 
C.J.S. Sales § 181.) 


installment land contract. See contract for deed. 
integrated contract. See INTEGRATED CONTRACT. 


invalid contract. A contract that is either void or 
voidable. — Also termed invalid agreement. (Cases: 
Contracts 998. C.J.S. Contracts §§ 137, 139-140, 
145, 153~155, 157, 171, 173-174, 185, 188.] 


investment contract. See INVESTMENT CONTRACT. 


joint contract. A contract in which two or more 
promisors are together bound to fulfill its obli- 
gations, or one in which two or more promisees 
are together entitled to performance. CI. severable 
contract. (Cases: Contracts ©7181. C.J.S. Contracts 
§§ 366, 371.) 


land contract. See contract for deed. 
land sales contract. See contract for deed. 
leonine contract. See adhesion contract. 


letter contract. In federal contract law, a written 
contract with sufficient provisions to permit the 
contractor to begin performance. [Cases: Contracts 
26. C.J.S. Contracts §§ 61-62, 64.) 


leverage contract. See LEVERAGE CONTRACT. 


literal contract. 1. Roman law. A type of written 
contract originally created by — and later evi- 
denced by — an entry of the sum due on the debit 
side of a ledger, binding a signatory even though 
the signatory receives no consideration. @ Literal 
contracts were often used for novations. See ur. 
TER!S OBLIGATIO. 


“Though an obligation could be created by a litera! contract 
inthe Ge ul Gaius the soceatiod teetal coctract ch Rene 


thereupon B Is under an obligation to pay, 
has between them.” R.W. , 
Private Law erin. Ziegler ed., 2d ed. eo oo 
2. Civil law. A contract fully evidenced by a writing 
and binding on the signatory. ; 


marine contract. See maritime contract. 


maritime contract. A contract that is recognized in 
admiralty jurisdiction. @ In general, a maritime 
contract relates to a vessel in its use as such, to 
navigation on navigable waters, to transportation 
by sea, or to maritime employment. — Also 
termed marine contract. 


marketing contract. 1. A business's agreement with 
an ogee or other association for the promotion 
of sales of the business's goods or services. 2. An 
agreement between a cooperative and its mem- 
bers, by which the members agree to sell through 
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the cooperative, and the cooperative agrees to 
obtain an agreed price. 


marriage contract. A form of mutual consent re- 
quired for a matrimonial relationship to exist ac- 
cording to the law of the place where the consent 
takes place. — Also termed contract of marriage. 


mixed contract. 1. Civil law. A contract in which the 
respective benefits conferred are unequal. 2. A 
contract for both the sale of goods and services. @ 
The UCC may apply to a mixed contract if the 

redominant purpose is for the sale of goods. 
FCases: Sales 3.1. C.J.S. Sales §§ 3-4.] 


mutual contract. See bilateral contract. 
naked contract. See NUDUM PACTUM. 


nominate contract (nom-s-nit). Civil law. A contract 
distinguished by a particular name, such as sale, 
insurance, or lease, the very use of which deter- 
mines some of the rules governing the contract 
and the contractual rights of the parties, without 
the need for special stipulations. © The contracts 
are generally divided into four types: (1) real 
(arising from something ‘done), (2) oral (arising 
from something said), (3) literal (arising from 
something written), and (4) consensual (arising 
from something agreed to). La. Civ, Code art. 
1914. Cf. innominate contract. 


nude contract. See NUDUM PACTUM. 


onerous contract. Civil law. A contract in which 
each party is obligated to perform in exchange for 
each party's promise of performance. La. Civ. 
Code art. 1909. Cf. gratuitous cun!ract. 


option contract. See oPTion 2). 
oral contract. See parol contract (1). 


output contract. A contract in which a seller prom- 
ises to supply and a buyer to buy all the goods or 
. Services that a selier produces during a specified 
period and at a set price. © The quantity term is 
measured by the seller's output. An output con- 
tract assures the seller of a market or outlet for the 
. period of the contract. — Also termed entire-oulpul 
contract. Cf. requirements contract. (Cases: Sales 
@71(4). C.5.S. Sales §§ 178-180.) 


parol contract (pa-rohl or par-al). 1. A contract or 
modification of a contract that is not in writing or 
is only partially in writing. — Also termed oral 
contract; ce agreement; (loosely) verbal contract. 
(Cases: ntracts 931, 288(2). C.J.S. Contracts 
§§ 68, 412-414.] 2. At common law, a contract not 
under seal, although it could be in writing. — Also 
termed informal contract; siinple contract. See Parot- 
EVIDENCE RULE. 


pay-or-play centract. A contract in which one party 
ugrees to perform and the other agrees to pay for 
the promised performance even if performance is 
never demanded. @ Pay-or-play contracts are usu. 
made in the entertainment industry. 


performance contract. 1. A contract that requires a 
party to act personally and does not allow substitu- 
tion. © People who provide unique personal ser- 
vices often make performance contracts. 2. A con- 
tract that allows the contractor to choose the 


contract 


means to achieve the end result. © The product's 
specifications may be loose and allow the contrac- 
tor latitude in deciding how to perform. Cf. huild- 
to-print contract. 


ersonal contract. 1. A contract that binds a person 

ut not that person’s heirs or assignees because 
the contract requires a personal performance for 
which there is no adequate substitute. 2. A contract 
that binds a representative as an individual rather 
than binding the person or entity represented. @ 
For instance, contracts made by a decedent's per- 
sonal representative traditionally bind the repre- 
sentative, not the estate, unless expressly agreed 
otherwise. 3. A real-property-related contract that 
is treated as personal property, not as a substitute 
for the real property. @ Examples include oil-and- 
gas royalty contracts and property-insurance poli- 
cies. 


pignorative contract (pig-no-ray-tiv). Civil law. A 
contract in which the seller of real property, in- 
stead of relinquishing ion of the property 
that is theoretically sold, gives the buyer a lien; a 
contract of pledge, hypothecation, or mortgage of 
realty. [Cases: Mortgages 31. C.J.S. Mortgages 
§ 20.) 


precontract. A contract that precludes a party from 
entering into a comparable agreement with some- 
one else. @ Historically, a precontract was usu. a 
promise to marry. It formed an impediment to 
Marriage with any person other than the promis- 
ee. The legal impediment was extinguished and 
revived several times until it was finally abolished 
in 1752 by 26 Geo. 2, ch. 33, § 13. Cf. LETTER OF 
peor (Cases: Contracts €@25. C.J.S. Contracts 
J 


principal contract. A contract giving rise to an 
accessory contract, as an agreement from which a 
secured obligation originates. Cf. accessory contract. 


private contract. An agreement between private 
parties affecting only private rights. 

procurement contract. A contract in which a gov- 
ernment receives goods or services. © A procure- 
ment contract, including the bidding process, is 
subjeet to government regulation. See FEDERAL AC- 
QUISITION RECULATION. — Also termed government 
contract. (Cases: Public Contracts €95. C.J.S. Public 
Administrative Law and Procedure §§ 7-9.] 


public contract. A contract that, although it in- 
volves public funds, may be performed by private 
persons and may benefit them. (Cases: Public Con- 
tracts 1. C.J.S. Public Administrative Law and Pro- 
cedure §§ 2-3, 6.] 


quasi-contract. See implied-in-law contract. 


real contract. Hist. A contract in which money or 
other property passes from one party to another; a 
contract ia aby 4 something more than mere 
consent, such as the lending of money or handing 
over of a thing. © This term, derived from Roman 
law, referred to contracts concerning both person- 
al and real property. Real contracts included 
transactions in the form of commodatum, depositum, 
mutuum, and pignus. Cf. consensual contract. 


contract 


over ...." FLW. Leage, Roman 
(C.H. Ziegler ed., 2d ed. 1930). 


aid Wrough cok commeniy Goad by heigae Or ars te 
an es or writers in 
common taw, nevertheless bes score 
enforced tn England from very early times. A real act is 
an obligation arising from the or transte 
res.” Samuel Williston, A Treatise on the Law of Contracts 
§ &, at 19 (Walter H.E. Jaeger ed., Sd ed. 1957). 
reciprocal contract. See bilateral contract. 
referral sales contract. See REFERRAL SALES CONTRACT. 


relative simulated contract. Civil law. A simulated 
contract that the parties intend to have some ef- 
fects, but not necessarily those recited in the con- 
tract. La. Civ. Code art. 2027. See simulated con- 
tract. 


requirements contrac?. A contract in which a buyer 
promises to buy and a seller to supply all the 

s or services that a buyer needs during a 
specified period. © The quanuty term is measured 
by the buyer’s requirements. A requirements con- 
tract assures the buyer of a source for the period 
of the contract. Cf. output contract. (Cases: Sales 
€>71(4). C_J.S. Sales §§ 178-180.] 


retail installment contract. A contract for the sale of 
goods under which the buyer makes periodic pay- 
ments and the seller retains tide to or a security 
interest in the ds. — Also termed retail install- 
ment contract security agreement; conditional sales 
contract. Cf. chattel 1 ge under MORTGAGE. 
[Cases: Consumer Credit €@4. C.J.S. Interest and 
Usury; Consumer Credit §§ 280, 284-293.] 


satisfaction contract. A contract by which one par- 
ty agrees to perform to the satisfaction of the 
other. — Also termed contract to satisfaction. [Cases: 
Contracts 282. C.J.S. Contracts 8§ 561, 
563-564.) 


sealed contract. See contract under seal. 


self-determination contract. Under the Indian Self- 
Determination and Education Assistance Act, an 
agreement by which the federal government pro- 
vides funds to an Indian tribe and allows the tribe 
to plan and administer a program that would 
otherwise be administered by the federal govern- 
ment. 25 USCA § 450b(j). (Cases: Indians 7. 
CJS. Indians §§ 46-47.] : 


service contract. A contract to perform a service; 
esp., a written agreement to provide maintenance 
or repairs on a consumer product for a ified 
term. (Cases: Contracts 190; Sales 3.1. C.J.S. 
Contracts § 341; Sales §§ 3-4.] 
severable contract. A contract that includes two or 
more promises each of which can be enforced 
separately, so that failure to perform one of the 
prom does not necessarily put the promisor in 
reach of the entire contract. — Also termed divisi- 
ble contract; several contract. See SEVERABILITY CLAUSE. 
Cf. taps contract. [Cases: Contracts €137, 17). 
C.JS. Contracts §§ 297, 349-354.] 
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“A severable contract ... is one the consideration af which 


shipment contract. A contract in which a seller 
bears the risk of damage to the items sald only 
until they are brought to the place of shipment. @ 
Ifa contract for the sale of goods does not address 
the terms of delivery, it is presumed to be a 
shipment contract. UCC §§ 2-319, 2-504, 2-509. 
Cf. destination contract. [Cases: Sales ©201(4). 
CJS. Sales §§ 224-227.) 


“In the jargon of commercial 
quires of authorizes 

but does not 

loss passes to the buyer 

elivery,' 


ut the point of which is also the point of ‘di 

while in ‘destination contracts’ (seller must deliver at a 
particular destination) risk passes upon 's tender al 
Gestination.” 1 J & Robert S. Summers 


simple contract. See parol contract (2). 


simulated contract. Civil law. A contract that, by 
mutual -greement, does not express the true in- 
tent of the parties. La. Civ. Code art. 2025. @ A 
simulated contract is absolute when the parties 
intend that the contract will impose no obligations; 
no obligations are enforceable on the parties by 
such a contract. A simulated contract is relative if 
the parties intend it to impose obligations different 
from those recited in the contract; the intended 
obligations are enforceable if all relevant condi- 
dons are met. A simulated contract may affect the 
rights of third parties. See action er declaration de 
simulation under acTION (4). — Also termed sim- 
mri [Cases: Fraudulent Conveyances ¢1, 
4(1).J 


special contract. 1. See contract under seal. 2. A 
contract with peculiar provisions that are not ordi- 
narily found in contracts relating to the same 
subject matter. 3. See express contract. 


specialty contract. See contract under seal. 


standard-form contract. A usu. preprinted contract 
containing set clauses, used oe by a busi- 
ness or within a particular industry with only slight 
additions or modifications to meet the specific 
situation. @© Because standard-form contracts usu. 
favor the drafting party, they can amount to adhe- 
sion contracts. Courts offset the drafting party's 
advantage by construing the contract in the light 
least favorable to the drafting party. — Also 
termed standardized contract. See adheston contract. 
{Cases: Contracts @1. C.J.S. Contracts §§ 2, 9, 12.) 
- i laitorenaly, ck tars te eoreracss: bypiceay fecunag e 
OSS is an factor in the exact 
calculation of risks. Risks that are difficult to catculate can 
be excluded attogether. Unforeseeable contingencias affect- 
et Magri bdaaly such as strikes, fire, and transportation 
\tles can be taken care of.... Standardized contracts 
have thus become an i means of excluding or 


contro the [rational a 
court or jury to decide against a oy 
Friedrich ler, Contracts of Adhesion — Some Thoug ts 
rcs of Contract, 43 Colum. L. Rev. 629, 631-32 


en en ety 
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statutory contract. A contract for which a statute 
prescribes certain terms. @ Statutes often govern 
the contracts made by public entities, but also 
some of private persons. For example, a statute 
may define and set minimum standards for terms 
in home-improvement contracts. 


stoch-option contract. A negotiable instrument that 
gives the holder the right to buy or sell — for a 
specified price within a fixed time limit — a cer- 
tain number of shares of the corporation's stock. 
See stock orrion. [Cases: er hea e116. 
C.J.S. Corporations §§ 233-240, 242.] — : 


subcontract. A contract made by a party to another 
contract for carrying out the other contract, or a 
part of it. 


subscription contract. See SUBSCRIPTION (3). 


substituted contract. A contract made between par- 
ties to an earlier contract so that the new one takes 
the place of and discharges the earlier one. @ A 
substituted contract differs from a novation (as 
“novation” is traditionally defined) in that the 
latter requires the substitution for the original 
obligor of a third person not a party to the origi- 
nal agreement; when the obligee accepts the third 
arty, the agreement is immediately discharged. 
n contrast to both substituted contract and nova- 
tion, an executory accord does not immediately 
discharge an obligation; rather, the obligation is 
spenigal, on performance, often by a third per- 
son, rather than the original obligor. Cf. Novation; 
accorp (2). (Cases: Accord and Satisfaction <1; 
Novation © 1, 4. C..S. Accord and Satisfaction 
§§ 2-17, 25-33; Novation §§ 2-4, 9-16, 29.] 
“{A] substituted contract immediat jas the prior 
clan which Is merged into the aon eoreeinene Conse. 
quently, in the absence of an express agreement to the 
contrary, the original claim can no longer be enforced. In 
the event of a breach, any action would to be brought 


on the substituted agreement... . The concept of ‘substitut- 
ed contract’ was created to circumvent the unsatis- 


exvcuiory accords end suuatinked carwacts should not bo 
ws oO routine im 
ments.” John D. Calamart & Joseph M. Perillo, The Law of 
Contracts § 21.6, at 803 (4th ed. 1 is 


synallagmatic contract (sin-o-lag-mat-ik). (fr. Greek 

“mutual agreement’] Civil law. A con- 
tract in which the ies obligate themselves re- 
ciprocally, so that the obligation of each party is 
correlative to the obligation of the other. ts, tiv. 
Code arts. 1908, 1911. @ A synallagmatic contract 
is characterized by correlative obligations, whereas 
a commutative contract is characterized by correla- 
tive performances. The term ralic contract 
is essentially the civil-law equivalent of the com- 
mon law's bilateral contract. Cf. commutative contract. 


tacit contract. A contract in which conduct takes 
the place of written or spoken words in the offer 
or acceptance (or both). (Cases: Contracts 27. 
C.J.S. Contracts § 6.) 


take-it-or-leave-it contract. See adhesion contract. 


sigs contract. A contract requiring the buy- 
er to either purchase and receive a minimum 


contract 


amount of a product (“take”) or pay for this 
minimum without taking immediate delivery 
(“pay”). @ These contracts are often used in the 
energy and oil-and-gas businesses. (Cases: Electric- 
ity © 11(3); Gas €13(1).] 


third-party-beneficiary contract. A contract that di- 
rect] Picteiis e third party and that gives the 
third party a right to sue any of the original 
contracting parties for breach. [Cases: Contracts 
187. C.J.S. Contracts §§ 612-622, 624-629.] 


unconscionable contract. See unconscionable agree- 
ment under AGREEMENT. 


unenforceable contract. A valid contract that, be- 
cause of some technical defect, cannot be fully 
enforced; a contract that has some legal conse- 
uences but that may not be enforced in an action 
or damages or specific performance in the face of 
certain defenses, such as the statute of frauds. Cf. 
illegal contract; void contract. — Also termed agree- 
ment of rei lee obligation, (Cases: Contracts 1, 
138(1). C.J.S. Contracts §§ 2-3, 9, 12, 280-281, 
283-284, 290, 292, 300.] 
“The difference between what is voldable and what is 
unenforceable Is mainly a difference between substance 
and procedure. A contract may be good, but incapable of 
owing to lapse of time, want of written form, or failure 
chalet ll bby dnl fail pert 
Oe ee ed sere) te ts of taw and render 
the contract enti te, but it is never at any time in the 
pone of either party to avoid the transaction. The contract 
unim ble, only it cannot be proved in court.” 
Wililam R. Anson, Principles of the Law of Contrect 19-20 
(Arthur L. Corbin ed., 3d Am. ed. 1919). 
“Courts are ... fond of cond the unenforceable 
agreement as ‘illegal.’ This is insofar as it sug- 
fee Wiss ote nalty is necessarily on one of 
parties, apan fi from the court’s refusal to enforce the 
agreement. In some cases, the conduct that renders the 
agreement unenforceable ts also a crime, but this is not 
necessarily cr even usually so. tt is therefore preferable to 
attribute unenforceability to grounds of public policy rather 
than to ‘illegality.’” &. Allan Famsworth, Contracts § 5.1, at 
323 (3d ed. 1999). 
unilateral contract. A contract in which only one 
party makes a promise or undertakes a perform- 
ance; a contract in which no promisor receives a 
romise as consideration for the. promise given. 
[cases Contracts €1. C.J.S. Contracts §§ 2-3, 9, 
12. he 


“[MJany unilateral contracts are in reality gratuitous prom- 
ses orped 07 Poca seeoen weal eo cement o: Bataan 
eo laa to the Law of Contract 126 (3d 
“tt A says to B, ‘tH you walk across the Brooklyn Bridge | will 
pay you $100,' A has made a promise but hs not asked B 
a retum promise. A has asked B to perform, not a 
commitment to perform. A has thus made an offer looking 
to a unilateral contract. B cannot accept this offer by 
promising to walk the bridge. B must accept. if at all, by 
the act. perl cat pln ade ag 
ed, at no point is B bound to . 1B does perform, a 
contract Invotving two les ts created, but the contract is 
Classified as unilateral ony one is ever under 
an obligation.” John D. Calamari & Joseph M. Perillo, The 
Law of cts § 2-10(a), at 64-65 (4th ed. 1998). 


valid contract. A contract that is fully operative in 
accordance with the parties’ intent. — Also termed 
valid agreement, (Cases: Contracts 1. C_J.S. Con- 
tracts $8 2-3, 9, 12.) 

variable annuity contract. Securities. An annuity 
whose payments vary according to how well the 
fund (usu. made up of common stocks) that backs 


Yt 


contract, freedom of 


ic is performing. SEC Rule 0-I(e)(1) (17 CFR 
§ 270.0-1(c)(1)). See variable annuity under aNNUt- 
TY. 


verbal contract. See parol contract (1). 


voidable contract. A contract that can be affirmed 
or rejected at the option of one of the parties; a 
contract that is void as to the wrongdoer but not 
void as to the party wronged, unless that party 
elects to treat it as void. (Cases: Contracts €98, 
136. C.J.S. Contracts §§ 137, 139-140, 145, 
153-155, 157, 171, 173-174, 185, 188, 280-281, 
286, 296.] 


“A voidable contract Is a contract which, In its ince 


velld and of producing the results of a va con- 
phate oan fap vise yo bof the 
option of one (or even, thoug 

sapey Aer , An omodcaaon te tie Lane 

~38 (Sd ed. 1881). 


void contract. 1. A contract that is of no legal 
effect, so that there is really no contract in exis- 
tence at all. © A contract may be void because it is 
technically defective, contrary to public policy, or 
illegal. Cf. illegal contract; unen Hs rceable contract. 
[Cases: Contracts 48, 136. C.J.S. Contracts 
§§ 137, 139-140, 145, 158-158. 157, 171, 
173-174, 185, 188, 280-281, 286, 296.] 


“Strictly speaking, a ‘void contract’ is a contradiction in 


, however faulty, compendious 

way of puting a case In which there has been the outwa:d 

Wet eed Gooch ae ch 

son, Son Pichiae of the Law of Contract 18 (Arthur L. Corbin 
ed., 3d Am. ed. 1919). 


“A valid contract is, of course, eS ee full force 
and effect, not vitlated In any way. A so-called void contract, 
on the other hand, is really a contradiction In terms inas- 
much 3 a contract has already been defined in terms 
apniicable only to 2 valid contract. Hov-ever, the term is 
convenient is universally used. For purposes of 

tion, it Is convenient to treat void contracts as falling, 
broadly speakl into main eategorles. On the one hand: 
are cases where one of the normal requirements for the 
Leageocti gir ong togbennpl awl tallrlaiednel iy 


Buspcae.: Ie Linger prog las of contracts which are void 
of the normal! requirements is absent are 

contracts in which the acceptances of an offer hee net besn 

Communicated or in which a promise is given 

Typical examples of contracts which are void of 

their terms or objects Coe eee Ok Rah De ieocecton 

pee! ot aa “ P. An Introduction 
Law of Contract 36-37 (3d ed. 1981). 


2. A contract that has been fully performed. — 
Also termed discharged contract. 


“Not only Is the term ‘void contract’ In Itself 


because It was destitute of legal effect its commence- 

ment, but because It has been fully performed, and so has 

ceseen 60 Nevo lege Opera re ee eee to 

describe such a contract as ‘ Pa con An- 

aon, Princpteg of tho Law of Con 20 (Arthur L. Corbin 
6d, 3d Am. ed. 1918). 


3. Loosely, a voidable contract. 


“Again the word ‘void’ has been used, even by judges and 
the framers of statutes, where ‘voidable’ Is meant. One 
itsstration wil suffice, By ee Pe nee y 
certain duties at an auction is stated to one oe 
ee 


who has repented af to avoid the 


Own wrong, that fs by re to the stat duty. The 
ci wrong aby real 0 pay he satay cy The 


350 


broken the condition imposed by law." William R. Anson, 
Principles ot the Law of Contract 20-21 (Arthur L. Corbin 
ed., 3d Am. ed. 1919). 


voluntary contract. See gratuitous contract (2). 


wagering contract. 1. A contract the performance 
of which depends on the happening of an uncer- 
tain event, made entirely for sport. See gambling 
contract. Cf. aleatory contract. (Cases: Gaming 
utd ) 


‘Although wag ur agreements were general- 
Rigel enforceable ler the oangtan 2 common law, they were 
Gale olen oe 2 shift Bell gee and ie 
were encourage jessness, pove ae 
morality, and in party because they were 

frivolous to be worthy of judicial attention. Invin v. Willige, 
110 U.S. 499 (1884) (in land it is held that the con- 


wie conoaln or Piste igil peje oi codlplaaloic 
le horde b wa contracts aro 
held to be ilagal and void Prue oe 


Pale Contacts § § n.4, at 326-27 


2. A contract in which an uncertain event affects or 
results from a business transaction. @ With this 
type of wagering contract, a businessperson is pr- 
tected from a trade risk. 


written contract. A contract ‘whose terms have been 

reduced to writing. 
“Written contracts are also commonly signed, but a written 
contract evn by of an exchange of correspondence, of 
pomniee ritien by the promises and assented to by the 
without signature, or even of a memorandum or 
“pinted docu nat signed by ebtner party. Statutes relat- 
to written contracts are often ttmited to con- 
warts signed by one or both ether such a 
Umitation ts to be implied when not e ficit depands on the 
raced and context.” Restatement (Becand) of Contracts 

cmt c (1979) (citations omitted) 


contract, Pee of. See FREEDOM OF CONTRACT. 
contract bond. See PERFORMANCE BOND. 

contract carrier. See private carrier under CARRIER. 
Contract Clause. See CONTRACTS CLAUSE. 

contract demurrage. See DEMURRAGE. 


contructee. Rare. A person with whom a contract is 
made. 


contract labor. See INDEPENDENT CONTRACTOR. 
contract loan. See add-on loan under LOAN. 


contract not to compete. See noncompetilion covenant 
under COVENANT (1). 


contract of affrei tment (o-fra boat Maritime law. 
An agreement for carriage of goods by water. @ A 
contract of affreightment may employ a bill of lad- 
ing, a charterparty, or both to ship the goods. — 
Abbr. COA. — Also termed contract of carriage. See 
CHARTERPARTY. [Cases: Shipping 104. CJ.S. Ship- 
ping §§ 247-250, 252-254.) 


contractor. 1. A party to a contract. 2. More specif., 
one who contracts to do work or provide supplies 
for another. 


competent contractor. A contractor who has the 
knowledge, skill, experience, and available equip- 
ment to do the work that he or she is employed to 
do without creating an unreasonable risk of injury 
to others and who has the personal characteristics 
necessary to carry out the work. 


oe bed OE ST) PERC Ma ML a EG" TED Ot 2 CF a NNT INT CE AS ELI ol 
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general contractor. One who contracts for the com- 


pletion of an entire project, including purchasing 
all materials, hiring and paying subcontractors, 
and coordinating all the work. — Also termed 
original contractor, prime contractor. (Cases: Contracts 


© 197. C.J.S. Contracts § 11.) 


independent contractor. See INDEPENDENT CONTRAC- 


TOR. 
subcontractor. See SUBCONTRACTOR. 
contract rate. See INTEREST RATE. 
Contracts Clause. The clause of the U.S. Constitution 
rohibiting 
impair 
preme 


gations if the regulation is reasonable and necessary 


to serve an important public purpose. U.S. Const. 


art. I, § 10, cl. 1. — Also termed Contract Clause; 
Obligation of Contracts Clause. (Cases: Constitutional 
Law @ 113-185. CJS. Constitutional Law 
§§ 277-389.] 


contract-specification defénse. An affirmative defense 
that immunizes a contractor from liability for a de- 
fect in a product when the contractor has manufac- 


tured or performed according to detailed contrac- 


tual orders. © The defense applies to specialized, 


single-use isa. esate and protects a component 


supplier from claims of negligent design if the com- 


ponent conforms to the contractual specifications — 


unless the specifications are obviously dangerous. 


Under modern notions of strict liability, courts have 


increasingly rejected this defense. Cf. coverNment- 
CONTRACTOR DEFENSE; GOVERNMENT-AGENCY DEFENSE. 


. contract system. Hist. The practice of leasing prison- 


ers out to private individuals for the prisoners labor. 
contract to pledge. Sce CONTRACT. 


contract to satisfaction. See satisfaction contract under 


CONTRACT. 


contract: to sell. See contract for sale (2) under con. 


TRACT. 
contractual duty. See bury «). 
contractual fault. See FAULT. 


: contractual obligation. See osLiGATION. 
: contract uberrimae fidet. See CONTRACT. 


contract under seal. See CONTRACT. 


contractus (kan-trak-ias). [Latin] Roman law. A con- 
tract; an agreement between two or more parties, 


usu. to create un actionable bond between them. See 


CONTRAILIERE. 


“The texts of the Roman Law do not sup 
contract. The words contractus — 

tract’ in English, are used in varlous senses, sometimes 
wider, sometimes narrower. Labeo gives contractus the 
dealt Ji a reciprocal obligation, such as purchase and 
sale, » Partnership. But when the Romans 

ation from contract, they mean obligations 
Ing or agreement. In Roman law it was far 


a definition of 
re — like ‘con- 


conven 


soil brands Beledlsesdintalbey ssh lgy Bey 
: expected to produce a legal so.” E F 
| expeciod fo produce a legal igaton 


1856). 


‘contractus bonae fidei, vel stricti juris (ken-trak-tes 
boh-nee fi-dee-!, vel strik-t1 joor-is). [Latin] Roman 


states from passing a law that would 
rivate contractual obligations. @ The Su- 
urt has generally interpreted this clause so 
that states can regulate private contractual obli- 


ak of 
ion axis- 


contra hereditatem jacentem 


law. Contracts of good faith or of strict law; a con- 
tract requiring that the parties perform their duties 
in good faith. © In an action brought on a contreectus 
bouae fidei, the plaintiff had to assert that he had not 
acted in bad faith. All consensual contracts were 
considered contractus bonae fidei. Essentially, then, the 
phrase was typically used when a remedy was being 
sought for a breach. Judges enforced contracts of 
good faith (e.g., contracis of sale) according to the 
requirements of goad faith and contracts of strict law 
(e.g., stipulations) according to their strict terms. — 
Sometimes shortened to contractus banae fidei. 


contract zoning. See ZONING. 
contradictory judgment. See juDGMENT. 
contradictory motion. See MOTION (1). 


contra executionem (kon-tra ek-si-kyoo-shee-oh-nam). 
{Law Latin] Hist. Against execution. © The phrase 
appeared in reference to the presumption in favor 
mi defendant's objections to the manner of execu- 
tion against the defendant's property. 


contrafactio (kon-tra-fak-shee-oh). [Law Latin] Hist. 
The act of counterfeiting. © The word appeared 
frequently in the phrase contrafactio sigilli regis 
(“counterfeiting the king's seal”) 


contra fidem tabularum nuptiolium (ken-tra fi dam 
tab-ya-lair-am nap-shee-ay-lee-am). (Law Latin] Scots 
law. Against the provisions of the marriage contract. 
® The phrase usu. referred to antenuptial contracts. 


contra formam collationis (kon-tra for-mam_ ke-lay- 
shee-oh-nis) (Latin “against the form of a collation”) 
Hist. A writ to regain lands given to a religious 
society “in exchange for perpetual alms. @ The writ 
Was uSU. aouel by an heir of the person who had 
given the land away. 


contra formam feoffmenti (kon-tra for-mam {eef-men- 
ul). (Latin “contrary to the form of the feoffment'’} 
Hist. A writ that commanded a landowner to stop 
demanding from a tenant more services than those 
included in the tenant's deed to the land. — Also 
spelled contra formam feoffamentt. 
“Contra formam teoffamenti is a writ that fies where a man 
before the statute of quia emptores terrarum, made 18 Ed. 
1, infeoffed another by d to do certain service; H the 
feoftor or his heirs d 
comprised in the deed, then the tenant shail have this wit, 
commanding him not to distrain him to do other service 
Paina In the deed." Termes de fa Ley 116 (ist 


contra formam statuti (kon-tra for-mem ste-tyoo-ti). 


{Law Latin] Contrary to the form of the statute. See 
AGAINST THE FORM OF THE STATUTE. 


contrahere (kan-tray-ha-ree), vb. [Latin “draw togeth- 
er} Roman law. 1. To establish or enter into a formal 
relationship, as between husband and wife, creditor 
and debtor, by mutual agreement. 2. To commit a 
crime. 3. To accept an inheritance. 4. Generally, to 
perform any act of legal significance. See contrac- 
Tus. 


contra hereditatem jacentem (kon-tra ha-red-i-tay-tam 
je-sen-tam). [Law Latin] Hist. Against a succession 
that the heir has not taken up; against a fallen 
inheritance. @ The phrase appeared in reference toa 
creditor's right to pursue a debtor's estate for recov- 


contra jus belli 


ery of a debt even though the heir did not take up 
the succession. 


contra jus belli (kon-tre jas bel-t). [Latin] Against the 
law of war. 


contra jus commune (kon-tra jas ke-myoo-nee). [Latin] 
Against common right or law; contrary to the rule of 
the common law. 


contra legem (kon-tra lee-jam). [Latin] 1. Contrary to 
law; against the law. 2. EQUITY CONTRA LEGEM. 


contra legem terrae (kon-tra lee-jam ter-ee). [Latin] 
Against the law of the land. 


contra libertatem matrimonii (kon-tra lib-or-tay-tam 
ma-tri-moh-nee-1). [Latin] Hist. Against freedom of 
marriage. @ The phrase wna in reference to 
marriage restraints, some of which were illegal. 


contra non lucta (kon-tra non pre-dok-ts). [Law 
Latin “against things not produced”] Scuts law. In a 
reduction action, a decree declaring that a chal- 
lenged deed is void. 


contra non valentem. See DOCTRINE OF CONTRA NON VA- 
LENTEM. 


contra omnes gentes (kon-tra om-neez jen-teez). (Latin] 
Hist. Against all people. @ These were the traditional 
words of warranty in a deed. 


contra omnes mortales (kon-tra ahm-neez mor-tay- 
leez). [Law Latin) Hist. inst all mortals. © This 
language was contained in an absolute warranty. 


contra pacem (kon-tra pay-sem). (Latin) Against the 
peace. @ This term was formerly used in indictments 
to signify that the alleged offense is against the 
public peace. 


contra pietatem (kon-tra pi-a-tay-tam). [Latin] Hist. 
Contrary to natural duty. 


contraplacitum (kon-tre-plas-e-tam). [Latin] Hist. A 
counterplea. 


contra proferentem (kon-tra prof-o-ren-tem). [Latin 
“against the offeror”) The doctrine that, in inter- 
preting documents, ambiguities are to be construed 
unfavorably to the drafter. — Also spelled contra 
proferentes. — Also termed ambiguity doctrine. (Cases: 
Contracts €9155. C.J.S. Contracts § 337.] 


contrarotulator (kon-tra-roch-ye-lay-ter or kon-tre-roh- 
tya-lay-ter). [Latin “controller”] Hist. A person re- 
sponsible for collecting and managing funds on be- 
half of the Crown or other government office. @ A 
variety of controllers existed in England, including 
the contrarotulator custumarum (controller of the cus- 
toms), contrarotulator hospitii domini regis (controller of 
the king's household), and contrarotulator pipae (con- 
troller of the pipe — i.e., an officer who collected 
debts due to the Exchequer). 


contrary to law. Illegal; unlawful; conflicting with 
established law. 


contrary to the evidence. (Of an argument, finding, 
etc.) conflicting with the weight of the evidence 
presented at a contested hearing. 


contra spolium (kon-tra h-lee-om). [Law Latin 
“against the spo Scots law. A real action for the 
recovery of stolen movable property. 
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contra tabulas. See BONORUM POSSESSIO CONTRA TABULAS. 


contravene (kon-tra-veen), vb. 1. To violate or in- 
fringe; to defy <the soldier contravened the officer's 
oider, and then went AWOL>. 2. To come into 
conflict with; to be contrary to <the court held tha: 
the regulation contravenes public policy>. 


contravening equity. See Equity. 


contravention (kon-tre-ven-shan). 1. An act violating a 
legal condition or obligation; esp., an entail heir’s act 
that conflicts with the entail provision. 2. French law. 
A criminal breach of a law, treaty, or agreement; a 
minor violation of the law. @ A contravention is 
traditionally punishable by peines de police, usu. a fine 
not exceeding 15 francs and imprisonment not ex- 
ceeding three days. See public-welfare offense under 
OFFENSE (1). y 

“We might get once from the practice of 
Continental 

Ci eRe trea Gate eee 
Nee ie fe Nod seed ict ose minor, iene ot 


tn our lives. ft ls a convenient term and fs widely used 

Sto cine The Renin acts, but it has not been 

made ge The Continental piarice nee Oe aoe ae of 
mes 

which is In conformity with popular on the subject.” 

Max Radin, The Law and You 92 (1948). 


3. Scots lew. An action brought for breach of a peace 
bond. See Lawsurrows. 4. /ist. Scols law. An act 
conimitted in violation of a legal condition or obli- 
gation, esp. one done contrary to a deed by an heir 
to an entailment. 


contrectatae (kon-trek-tay-tee). (Latin “things meddled 
with") Scots law. Things that a person (such as a 
thief) either improperly used or tampered with. 


contrectatio (kon-trek-tay-shee-oh), n. {fr. Latin contrec- 
tare “to touch or handle") Hist. The act of laying 
hands on another's property with the intent of tak- 
ing, misappropriating, or misusing it. © This term 
implied a prencs culpability than simply taking 
roperty without the owner’s permission and, under 
man law, was an element of theft (furtum). Pl. 
contrectationes (kon-trek-tay-shee-oh-neez). 


contributing cause. See CAUSE (1). 


contributing to the delinquency of a minor. The 
offense of an adult’s engaging in conduct involving a 
minor — or in the presence of a minor — likely to 
result in delinquent conduct. @ Examples include 
encouraging a minor to shoplift, enabling underage 
drinking, and soliciting sex for money. — Often 
shortened to contrituting to delinquency. JUVENILE 
DELINQUENCY. Cf. IMPAIRING THE MORALS OF A MINOR. 
(Cases: Infants €°13. CJ.S. Infants §§ 5, 92-93, 
95-98.] 


contributio lucri et damni (kon-tri-byoo-shee-oh loo- 
kri et dam-ni). [Latin] Scots law. Distribution of or 
sharing in profit and loss. © The phrase referred to 
oe test for determining whether a partnership ex- 
isted. 

contribution. 1. The right that gives one of several 
persons who are liable on a common debt the ability 
to recover ratably from each of the others when that 
one person discharges the debt for the benefit of all; 
the right to demand that another who is jointly 
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responsible for a third party's injury supply part of 
what is required to compensate the third party. — 
Also termed right of contribution. (Cases: Contribution 
1-6. C.J.S. Contribution §§ 2-7, 9-24, 29.] 2. A 
tortfeasor's right to collect from others responsible 
for the same tort after the tortfeasor has paid more 
than his or her proportionate share, the shares 
being determined as a A Sagi 3 of fault. [Cases: 
Contribution 5-7. C.J.S. Contribution §§ 5-10, 
12-24, 29.) 8. The actual payment by a joint tortfea- 
sor of a proportionate share of what is due. Cf. in. 
DEMNITY. 4. WAR CONTRIBUTION. 


contribution agreement. See surrORT AGREEMENT. 


contribution bar. Preclusion of a defendant having 
contribution rights against other defendants, who 
have settled their dispute with the plaintiff, from 
seeking contribution from them. © The bar is usu. 
allowed in exchange for a credit against any judg- 
ment the plaintiff obtains against the nonsetting 
defendant. [Cases: Contribution ¢=8. C.J.S. Contribu- 
tion 8§ 26-31.] 
contributio:: clause. See COINSURANCE CLAUSE. 
contributione facienda (kon-tri-byoo-shee-oh-nee fay- 
shee-en-da). (Latin “writ for making contribution’) 
Hist. A writ to compel a tenant in common to con- 
tribute to a fellow tenant who has paid more than 
the ienant’s share of a sum io: whicn all the tenants 
are liable. 
“Contributione facienda is a writ that lieth In case where 
more are bound to one thing, & one is put to the whole 
burden.... lf tenents in comion or joynt, hold a mill (ero 
indiviso) & equally take the profits therof, the mill falling to 
decay, & one or more af them refusing to contribute toward 


pe epesion therof, the rest shail have this writ... .” John 
1, The interpreter (1607). 


contribution margin. The difference between a prod- 
uct's selling price and its cost of production. © The 
contribution margin indicates the amount of funds 
available for profit and payment of fixed casts. 


contributory (kan-trib-ya-tor-ee), adj. 1. Tending to 
bring about a result. 2. (Of a pension fund) receiving 
contributions from both the employer and the em- 
ployees. [Cases: Pensions 101-107. CS Pensions 
and Retirement Pluns and Benefits §§ 5 » 121-129.) 


contributory, n. 1. One who contributes or who has a 
duty to contribute. 2. A contributing factor. 3. Hist. A 
person who, as a result of being or representing a 
past or present member of a corporation, is liable to 
contribute to the corporation's debts upon its wind- 
ing up. 

contributory infringement. See INFRINGEMENT. 

contributory negligence. See NEGLIGENCE. 


com ibutney next nce doctrine. Toris. The principle 

that completely bars a plaintiff's recovery if the 
damage suffered is partly the plaintiff's own fault. ¢ 
Mast states have abolished this doctrine and have 
adopted instead a comparative-negligence sclieme. 
See NEGLIGENCE. Cf. COMPARATIVE-NEGLIGENCE 00C- 
Trine. (Cases: Negligence $547. C.J.S. Negligence 
§§ 293, 297.] 


contributory pension plan. See PENSION PLAN. 


control, 2. The direct or indirect power to direct the 
management and policies of a person or entity, 


controlling interest 


whether through ownership of voting securities, by 
contract, or otherwise; the power or authority to 
manage, direct, or oversee <the principal exercised 
control over the agent>. 


superintending control. The general supervisory 
control that a higher court in a jurisdiction has 
over the administrative affairs of a lower court 
within that jurisdiction. [Cases: Courts €>204.] 


working control. The effective control of a corpora- 
tion by a person or group who owns less than 50% 
of the stock. [Cases: Corporations 174. C.J.S. 
Corporations § 307.) 


control, vb. 1. To exercise power or influence over 
<the judge controlled the Proceedings 2. To reg. 
ulate or govern <by law, the budget office controls 
Bel anak 3. To have a controlling interest in 
<the five shareholders controlled the company>. 


control group. The persons with authority to make 
decisions on a corporation's behalf. 


control-group test. A method of determining whether 
the attorney-client privilege protects communica- 
tions made by corporate employees, by providing 
that those communications are protected only if 
made by an employee who is a member of the group 
with authority to direct the corporation's actions as a 
result of that communication. @ The U.S. Supreme 
Court rejected the control-group test in Upjohn Co. 
vu. United States, 449 U.S. 383, 101 S.Ct. 677 (1981). 
Cf. sunject-matrer Test. (Cases: Witnesses 199(2). 
CJS. Witnesses § 325.) : 


controlled company. See COMPANY. 

controlled corporate groups. See CONTROLLED GrotUr. 
controlled corporation. See corPoraTION. 
controlled debate. See DEBATE. 

controlled foreign corporation. See coRPORATION. 


controlled group. Tax. Two or more corporations 
whose stock is substantially held by five or fewer 
persons. @ The Internal Revenue Code subjects-:. 
these enuties (such as parent-subsidiary or brother-- - 
sister groups) to special rules for. computing tax 
liability. — Also termed controlled. groups. 
IRC (26 USCA) §§ 851(c)(), 1563(a). cases Inter- 
nal Revenue €°3870-3880. C.J.S..Jnternal Revenue 

§§ 17-18, 638.) 


controlled-securities-offering distribution. See securi- 
ties-offering distribution (1) under DISTRIBUTION. 


controlled substance. Any type of drug whose posses- 
sion and use is regulated by law, including a narcot- 
ic, a stimulant, or a hallucinogen. See pruc. (Cases: 
Controlled Substances €9.] 


controlled-substance act. A federal or state statute 
that is designed to control the distribution, classifica- 
tion, sale, and use of certain drugs. @ Most states 
have enacted these laws, which are usu. modeled on 
the Uniform Controlled Substances Act. {Cases: Con- 
trolled Substances €=4.] 


controlled time. See controlled debate under DEBATE. 
controller. See COMPTROLLER. 
controlling interest. See INTEREST (2). 


controlling person 


controlling person. See CONTROL PERSON. 
controlling shareholder. See siARENOLDER. 


control person. Securities. A person who has actual 
control or significant influence over the issuer of 
securities, as by directing curporate policy. © The 
control person is subject to many of the same re- 
quirements applicable to the sale of securities by the 
issuer. — Also termed controlling person. [Cases: Secu- 
rities Regulation €@35.15, 60.40. C.J.S. Securities Reg- 
ulation §§ 105-106, 218.] 
“(T]he questian of hi ual 
ay ri o bid aed meget d aha ighty facte 


control person...." 1 Hazen 
Securities Regulation § 4.24, at 279 (6d ed. 1995). 


control premium. See PREMIUM (3). 


control stock. Stock belonging to a contro] person at 
the time of a given transaction. — Also termed 
control shares. 


control test. See iRRESISTIBLE-IMPULSE TEST. 


control theory. The theory that people will engage in 
criminal behavior unless certain personally held so- 
cial controls (such as a strong investment in conven- 
tional, legitimate activities or a belief that criminal 
behavior is moraily wrong) are in place to prevent 
them from doing so. Cf. RoUTINEACTIVITIES THEORY; 
RATIONAL-CHOICE THEORY; STRAIN THEORY. 


contro)-your-kid law. See PARENTAL-RESPONSIBILITY STAT- 
UTE. 


controver (ken-troh-var). Hist. A person who concacts 
false news. 


controversy. 1. A disagreement or a dispute, esp. in 
public. 2. A justiciable dispute. 


ublic controversy. A controversy involving issues 
oes are debated publicly and that have substantial 
ramifications for persons other than those engaged 
in it. © A participant in a public controversy may 
be deemed a public figure for purposes of a defa- 
mation suit arising from the controversy. See pus. 
Lic Ficure. [Cases: Libel and Slander @48(1). 
CJS. Libel and Slander; Injurious Falsehood 
nx, $§ 91-92, 96, 98, 102-104.] 

“The nature and extent of an individual's Involvement in a 
is determined factors: (1) the 


prominence of the role In the pubiic coniorenay = 60 

Am. Jur. 2d Libel and ler § 75, at 390 (1895). 
separable controversy. A claim that is separate and 
sodenendon from the other claims bein asserted 
in a suit. @ This term is most often associated with 
the statute that permits an entire case to be re- 
moved to federal court if one of the claims, being 
separate and independent from the others, pres- 
ents a federal question that is within the jurisdic- 
tion of the federal courts. 28 USCA § 1441I(c). 
(Cases: Removal of Cases @=48-61. C.J.S. Removal 
of Causes §§ 134-140.) 


3. Constitutional law. A case that requires a definitive 
determination of the law on the facts alleged for the 
adjudication of an actual dispute, and not merely a 
hypothetical, theoretical, or speculative legal is- 
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sue. — Also termed (in senses 2 & 3) actual contrever- 
Sy. See CASE-OR-CONTROVERSY REQUIREMENT. [Cases: Ac- 
tion @6; Federal Courts 12.1. C.J.S. Actions 
§§ 38-45.) 


“What is a ‘case or controve: that Is justiciable In the 
federal courts? The answer Chlef Justice Hughes is 


controvert (kon-tre-vert or kon-tre-vert), vb. To dis- 
pute or contest; esp., to deny (as an allegation in a 
pleading) or oppose in argument <the allegations in 
J ree pleadings were never adequately controvert- 
ed>. 


contubernium (kon-t[y]uu-bar-nee-am). [Latin] Rowan 
law. A marriage-like union between slaves. @ Contu- 
bernium was i Sai in the United States. Before 
slavery was abolished, only one Southern court gave 
a marriage between slaves legal eff ct upon manu- 
mission. See Gired v. Lewis, 6 Mart. (OS.) 559, 
559-60 (La. 1819). In 1825, the Louisiana legislature 
pence a law expressly making such marriages inval- 
id. 


“No such thing as mariage among slaves was, or could be, 
recognized by the law. As slaves were subject to the 
disposal of their masters, no unions having the character of 
permanence or sacredness could exist among them: such a 
Mrclien @omol unre cinvae ace cool cay Conde 
spoehne come vunng Saves could only be contu- 
bemium, cohabitation of the sexes for a longer or shoner 
time, but no legal matimonium." James ley, imroduc- 
tion to Roman Law 111 (1881). 


“There was ... ere saves 2 Coe een 
called contubernium, i breugns Wank Nic NA IGN 2 
chabitation, ... in a state ' 


(C} slavery, was not mariage, 
or of marriage. It conferred no 
ffspring, and created no disabilities on the part of the 
father from forming a 2, whe 


to contract . 
Adrienne D. Davis, The Private Law of Race and Sax An 
Antebellum Perspective, 51 Stan. L. Rev. 221, 245 (1899). 


contumace capiendo. See DE CONTUMACE CAPIENDO. 
contumacious conduct. See CONDUCT. 


contumacy (ken-t[y]uu-ma-see), n. Contempt of court; 
the refusal of a person to follow a court's order or 
direction. See contempt. [Cases: Contempt €1-26. 
C.J.S. Contempt §§ 2-3, 37.] — contumacious, adj. 
contumax. Hist. 1. A person found to be in contempt of 


court. 2. A person who is accused of a crime but 
refuses to appear and answer the charge. 


contumelious (kon-t{y]oo-mee-lee-as), adj. Insolent, 
abusive, spiteful, or humiliating. 


contumely (kon-i{y]uu-me-lee or kan-t{y]oo-me-lee), n. 
Insulting language or treatment; scornful rudeness. 


contutor (kan-t[y]oo-tor), n. [Latin] Roman law. A co- 
guardian of a ward. @ Appointment as a coguardian 
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could be accomplished by testament or by court 
order. 


conubium (ke-n[yJoo-bee-am), n. {fr. Latin con “togeth- 
er” + nubere “to marry") Roman law. 1. The legal 
capacity to wed. 2. The collection of rights that 
accompany a marriage between persons who have 
the capacity to marry. — Also spelled connubium. — 
Also termed jus connubii. See CONCUBINATUS; JUSTAE 
NUPTIAE. 
“The word connublum denotes property the right to inter- 
with Roman citizens; and hence to contract a Roman 


@, according to the pecullar forms and with the 
incidents and effects of marriage between Roman 


citizens. Chief these incidents or effecis was the 
patria potestas, or control of the father over his 
children which was the most 


tain to 
oman Law 116 (1881). 
conusance (kon-ya-zants). Hist. 1. Cognizance; juris- 
diction. © The word conusance is actually an archaic 
form of cognizance. See COGNIZANCE (1); CLAIM OF COGNI- 
ZANCE. 2. JUDICIAL NOTICE. 3. An acknowledgment (of 
a debt, act, or opposirg claim). ¢ Examples of conu- 
sance include an acknowledgment in replevin that 
the defendant took the sued-for goods, or an ac- 
knowledgment in a land.transfer (by fine) that the 
grantee is entitled to the land. See Fixe (0. 


conusant (kon-ya-zant), adj. (Of a person) having cog- 
nizance or knowledge. See CoGNIzaNcz. 


conusee (kon-ya-zee). See COGNIZEE. 


ins." James Hadley, introduction to 


. conusor (kon-yo-zar or -zor). See COGNIZOR. 


convene, vb. 1. To call together; to cause to assemble. 
2. Eceles. law. To summon to respond to an action. 
Sev CONVENTIO (1). 
“When the defendant was brought to answer, he was said 
to be convened, — which the canonists called conventio, 
because the plaintiff and defendant mat to contest." 1 John 
Bouvier, Bouvier's Law-Dictionary 668 (6th ed. 1914). 


3. Civil law. To bring an action. 
convenience accaunt. See ACCOUNT. 


. convening authority. Military law. An officer (usu. a 


i 


commanding officer) with the power to convene, or 
who has convened, a court-martial. [Cases: Military 
Justice €877, 1380. CJ.S. Military Justice §§ 43, 
434, 438.) : 


; convening order. Military law. An instrument that 


creates a court-martial. @ The convening order spec- 
ifies (1) the type of court-martial and its time and 
place, (2) the names of the members and the trial 
and defense counsel, (3) the name of the military 
judge, if one has been detailed, and (4) if necessary, 
the authority by which the court-martial has been 
created. (Cases: Military Justice 879.1.) 


‘ conventicle (ken-ven-te-kal). [fr. Latin conventiculum 
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“small assembly”] 1. An assembly of a clandestine or 

unlawful character. 2. An assembly for religious wor- 

ship; esp., a secret meeting for worship not sanc- 

ene by law. 3. A place where such meetings are 
eld. 


conventio (kan-ven-shee-oh). [fr. Latin convenire “to 
come together") 1. Eccles. law. The act of convening 


i the parties to an action by summoning the defen- 


conventional taw 


dant. 2. Hist. An agreement or convention; an agrec- 
ment between two or more persons respecting a 
legal relation between them. See CONVENTION (D). 
“Conventio Is a word much used both In Ancient and 
Modem Law-pleadings, for an ement or Covenant.” 
Thomas Blount, Nomo-Lexicon: A Law-Dictionary (1670). 
convention. I. An agreement or compact, esp. one 
among nations; a multilateral treaty <the Geneva 
Convention>. See ‘rreaty. [Cases: Treaties 1. 
C.J.S. Treaties § 2.] 2. A special deliberative assembly 
elected for the purpose of framing, revising, or 
amending a constitution. See CONSTITUTION (). — 
Also termed constitutional convention. (Cases: Constitu- 
tional Law 8, 10. C.J.S. Constitutional Law §§ 5, 
§-9.] 3. An assem-9bly or meeting of members be- 
longing to an organization or having a common 
objective <an ABA convention>. — Also termed 
conference. 4. Parliamentary law. A deliberative assem- 
bly that consists of delegates elected or appointed 
from subordinate or constituent organizations within 
a state or national organization, or elected directly 
from the organization’s membership or from defined 
geographic or other constituencies into which the 
membership is prone’: and that usu. exercises the 
organization's highest policymaking authority <a 
national political convention>. — Also termed assem- 
bly; congress; convocation; delegate assembly; general as- 
sembly. See wouse oF peLecaTes. 5. Parliamentary law. A 
session of a convention (sense 4), consisting of a 
series of consecutive meetings separated by short 
recesses or adjournments, often during a convention 
(sense 8) that includes educational and social pro- 
grams for the benefit of other members in addition 
to the delegates. 6. A generally accepted rule or 
practice; usage or custom <the court dispensed with 
the convention of having counsel approach the 
bench>. 


conventional, «adj. 1. Customary; orthodox; traditional 
<conventional motion practice>. 2. Depending on, 
or arising from, the agreement of the parties, as 
distinguished from something arising by law <con- 
ventional subrogation>. 3. Arising by treaty or con- 
vention <conventional international law>. 


conventional custom. See Custom. 
conventional interest. Sce INTEREST (3). _ 


conventionalism. A jurisprudential conception of tegal 
practice and tradition holding that law ts a matter of 
respecting and enforcing legal and social rules. 


Conventicnalism makes two 
peer let mae invent "7 except in 
co ions comunny Pp 

rare circumstances. ft insists, in other words, they must 

treat as law what convention stip: z 

vention in Britain establishes that acts of Parflament are law, 

& British @ must enforce even acts of Parliament he 

Sra Wee Wank eoteahits: tees Gonder pear 

m mi corresponds to slogan that 

Judges shoutd je Hs the law and not Ba apa law In Its 

lace. The second claim, which Is at least equally impor- 

, Is negative. It declares that there is no law — no pht 

flowing from A isea political decisions — apart from the law 

drawn from those decisions by techniques that are them- 

selves matters of convention, and therefore that on some 

issues there ts no law elther way.” Ronald Oworkin, Law's 
Empire 116 (1986). 

conventional Jaw. A rule or system of rules agreed on 

by persons for the regulation of their conduct to- 

ward one another; law constituted by agreement as 

having the force of special law between the parties, 


Ww 


conventional lien 


by either supplementing or replacing the general 
law of the land. © The most important example is 
conventional international Jaw, but there are many 
lesser examples such as rules and regulations of a 
country club or professional association, or the rules 
of golf, basketball, or any other game. — Also 
termed (in international law) treaty-made law; treaty- 
created law, treaty law. See CONVENTION (1). 


conventional lien. See Lien. 


conventional loan. See conventional mortgage under 
MORTGAGE. 


conventional mortgage. See mMORTUAGE. 

conventional obligation. See ostiGaTioN. 

conventional remission. See-REMISSION. 

conventional sequestration. See seQuEsTRATION. 

conventional servitude. See servIruDE (2). 

conventional subrogation, See SUBROGATION. 

Convention application. See parent APPLICATION. 

conventione (kan-ven-shee-oh-nee). [Latin] Hist. A writ 
for the breach of a written covenant. @ This writ was 


often used when parties wished to convey land by 
fine. — Alsc termed wnt of covenant, See FINE (D. 


Convention for the European Patent for the Common 
Market. See COMMUNITY PATENT CONVENTION. 


Convention for the Protection of Performers, Pro- 


ducers of Phonograms, and Broadcasting Organiza- 
tions. See ROME CONVENTION ON RELATED RIGHTS. 


Convention for the Protection of Producers of Pho- 
nograms Against Unauthorized Duplication of 
Their Phonograms, See GENEVA PHONOGRAMS CONVEN- 
TION. 


Convention on the Grant of European Patent. See ev. 
ROPEAN PATENT CONVENTION. 


Convention Relating to the Distribution of Program- 
Carrying Signals Transmitted by Satellite. See srus- 
SELS SATELLITE CONVENTION. 


conventus (ken-ven-tes), n. [Latin] 1. An assembly. © 

Conventus magnatum vel procerum (“the assembly of 

_ the nobles”) was an ancient name for Parliament. 2. 
2.-CONVENTUS JuRIDICUS. PI. conventus. 


conventus juridicus (kon-ven-tas juu-rid-i-kes). [Latin 
“judicial assembly") Roman law. A court session held 
by a provincial governor in the leading cities of the 
province. — Sometimes shortened to conventus. 

conversion, n. 1. The act of changing from one form 
to another; the process of being exchanged: 


equitable conversion. A change in the nature of 
property so that real property is treated as person- 
al property, or vice versa, in certain circumstances. 
e Equitable conversion is based on the maxim that 
equity regards as done that which ought to be 
done. The most common situation involves trans- 
ferring real property as the parties to a contract 
intended before the seller experienced a change in 
circumstances, such as marriage or death, that 
could affect the property's ownership. When a 
contract is made, the buyer acquires equitable title 
to the property, and the seller retains legal ttle. 
But the seller's interest is treated as one in person- 
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al property rather than in real property because 
the seller's true interest is in the proceeds (usu. 
personal property such as cash); the legal tide is 
security for the buyer's payment. Courts usu. ap- 
ply the doctrine of equitable conversion to recog- 
nize the transfer of equitable title, including the 
right of possession, to the buyer when the contract 
was signed. The buyer then acquires legal tide by 
performing under the contract. [Cases: Conversion 
1. CJ.S. Conversion §§ 2-4.) 


forced conversion. The conversion of a convertible 
security, after a call for redemption, when the 
value of the security that it may be converted to is 
greater than the amount that will be received if 
the holder permits the security to be redeemed. 


2. Tort & criminal law. The wrongful possession or 
disposition of another's property as if it were one's 
own; an act or series of acts of willful interference, 
without lawful justification, with an item of property 
in a manner inconsistent with another's right, 
whereby that other person is deprived of the use 
and possession of the property. [Cases: Trover and 
Conversion 71. C.J.S. Trover and Conversion § 1, 
5.] — convert, vb. — conversionary, adj. 
dopiwe another of his properly, and so bo guily of a 
je o : so a 
corwelon nt oo for tower) ey 
wrongly taking wrongly detaining 
wron 
gly Bech st a farm oo was originally 
to dispose of them, cr make away with them, to deal with 
them, in such a way that neither owner no: wrongdoer had 


any further po: 1 of tham: for exampte, by consuming 
them, or by destroying them, ay selling them, or other- 
wise delivering them Merely to take 


to some perean: 
another's goods, however wrongfully, was not to convert 
them. Merety to detain them In defiance of the owner's title 
was not to convert them. The fact that conversion in its 


befonged to other eee ome ct ade ED, 
Heuston, Salmond on the Law of Torts 94 (17th ed. 1977). 


“By conversion of goods fs meant any act in relation to 
td ts 10 an exercise o! dominion over 


property, at done tachde soon Bula tins oetaes- 
e as 
sion, refusing to give up on demand, of the 
fdar. Inroduation fo Engheh Law 149 (DOM. Yardioy 
ed., Sth ed. 1984). = 


constructive conversion. Conversion consisting of - 


an action that in law amounts to the appropriation 
of property. @ Constructive conversion could be, 
for example, an appropriation that was initially 
lawful. (Cases: Trover and Conversion 6. C.J.S. 
Trover and Conversion §§ 35-38.) 


conversion by detention. Conversion by detaining 
property in a way that is adverse to the owner or 
other lawful possessor. © The mere ion of 
ia sabe without title is not conversion. The de- 
endant must have shown an intention to keep it 
in defiance of the owner or lawful possessor. 
(Cases: Trover and Conversion €6. C._J.S. Trover 
and Conversion §§ 35-38.) 
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conversion by estoppel. A judicial determination 
that a conversion has takén place — though in 
truth one has not — because a defendant is es- 
topped from offering a defense. @ This occurs, for 
example, under the traditional rule that a bailee is 
estopped from denying the bailor’s title even if the 
bailor has no title to the chatiel. 


conversion by taking. Conversion by taking a chat- 
tel out of the possession of another with the inten- 
tion of exercising a permanent or temporary do- 
minion over it, despite the owner's entitlement to 
use it at all times. [Cases: Trover and Conversion 
© 11. C.J.S. Trover and Conversion § 30.) 


conversion by wrongful delivery. Conversion by de- 
priving an owner of goods by delivering them to 
someone else so as to change the possession. 
[Cases: Carriers 93. C.J.S. Carriers § 408.] 


conversion by wrongful destruction. Conversion by 
willfully consuming or otherwise destroying a chat- 
tel belonging to another person. [Cases: Trover 
and Conversion 12. C.J.S. Trover and Conversion 
§ 20.] 


conversion by wrongful disposition. Conversion by 
depriving an owner of goods by giving some other 
person a lawful tide to them. (Cases: Trover and 
Conversion 710. C..S. Trover and Conversio.. 
§§ 31-34.) 


direct conversion. The act of appropriating the 
roperty of another to one's own benefit, or to the 
enefit of another. ® A direct conversion is per se 
unlawful, and the traditional requirements of de- 
mand and refusal uf the property do not apply. 
[Cases: Trover and Conversion €3-5. C.J.S. Tro- 
ver and Conversion §§ 8, 19, 21-30.] 


fraudulent conversion. Conversion that is commit- 
ted by the use of fraud, either in obtaining the 
property or in withholding it. [Cases: Trover and 
Conversion €3, 7. C.J.S. Trover and Conversion 


§ 8.) 


involuntary conversion. The loss or destruction of 
property through theft, casualty, or condemna- 
tion. 


conversionary act. See act. 
conversion divorce. Sec DIVORCE. 


conversion premium. Securities. The surplus at which 
a security sclls above its conversion price. 


conversion price. Securities. The contractually speci- 
fied price per share at which a convertible security 
can be converted into shares of common stock. 


conversion ratio. 1. The number of common shares 
into which a convertible security may be converted. 
2. The ratio of the face amount of the convertible 
security to the conversion price. 


conversion security. See SECURITY. 


conversion value. A convertible security's value as 
common stock. @ For example, a bond that can be 
coaverted into ten shares of stock worth $40 each 
has a conversion value of $400. See BOND CONVER. 
SION. 


conveyance 


converter, n. One who wrongfully possesses or dispos- 
es of another's property; esp., one who engages in a 
series of acts of willful interference, without lawful 
justification, with an item of property in a manner 
inconsistent with another's right, whereby that other 
person is deprived of the use and possession of the 
property. 
innocent converter. A person who takes another's 
chattel tortiously but in good faith and without 
knowledge that he or she has no entitlement to it. 


convertible arbitrage. See kind arbitrage under aru. . 
RAGE. 


convertible bond. See Bonp (3). 
convertible collision insurance. See INSURANCE. 
convertible debenture. See DEBENTLRE. 


convertible debt. 1. pest. 2. See convertible security 
under SECURITY. . 


convertible divorce. See conversion divorce under oi- 
VORCE. 


convertible insurance. See INSURANCE. 
convertible security. See SEcurITy. 


convertible stock. See convertible security under securt- 
TY. 


convertible subordinated debenture. See vEBENTURE. 


convey, vb. To transfer or deliver (something, such as 
a right or property) to another, esp. by deed or 
other writing; esp., to perform an act that is intend- 
ed to create one or more property interests, regard- 
less of whether the act is actually effective to create 
those interests. 


conveyance (ken-vay-ants), 7. 1. The voluntary trans- 
fer of a right or of property. 


absolute conveyance. A conveyance in which a right 
or property is transferred to another free of condi- 
tions or qualifications (i.e., not as a security). Cf. 
conditional conveyance. me 


conditional conveyance. A conveyance that is based 
on the happening of an event, usu. payment for 
the property; a mortgage. Cf. absolute conveyance. 


derivative conveyance. See secondary conveyance. 


innocent nee. Hist. A leaseholder's convey- 
ance of the leaseholder's ropes: interest — that 
is, something less than a fee simple. @ The convey- 
ance is of an equitable interest. [Cases: Landlord 
and Tenant 74. C.J.S. Landlord and Tenant 
§§ 30, 53.) 


mesne conveyance (meen). An intermediate convey- 
ance; one occupying an intermediate position in 
the chain of title between the first grantee and the 
present holder. 


original conveyance. See primary conveyance. 


present conveyance. A conveyance made with the 
intent that it take effect at once rather than in the 
future. 


* 


primary conveyance. A conveyance that creates an 
estate. @ Examples of primary conveyances include 
feoffment, gift, grant, lease, exchange, and parti- 


conveyancer 


tion. — Also termed original conveyance. Cf. second- 
ary conveyance. 


“Of by the commen faw, some be called 
original, or ; wh these by means 
whereof the or estate is created or first arises: others 
are derivate or secondary, whereby the benefit or estate, 
inaily . 's enlarged, restrained, transferred, or 
ished. 2 Willlam Blackstone, Co: on the 

Laws of England 309 (1766). 
secondary nce. A conveyance that follows an 


earlier conveyance and that serves only to enlarge, 
confirm, alter, restrain, restore, or transfer the 
interest created by the primary conveyance. — 
Also termed derivative conveyance; derivative deed. C 
pritnary conveyance. 

voluntary conveyance. A conveyance made without 
valuable consideration, such as a deed in favor of a 
relative. 


2. The transfer of a property right that does not 
pass by delivery of a thing or merely by agreement. 
3. The transfer of an interest in real property from 
one living person to another, by means of an instru- 
ment such as a deed. 4. The document (usu. a 
deed) by which such a transfer occurs. [ ; 
Deeds €°3. C.j.S. Deeds §§ 1-8.] 5. A means of 
transport; a vehicle. 6. Bankruptcy. A wansfer of an 
interest in real or personal property, including an 
assignment, a release, a monetary payment, or the 
creation of a lien or encumbrance. — Also termed 
(in sense 6) bond for deed. See FRAUDULENT CONVEY- 
ANCE; PREFERENTIAL TRANSFER. 


conveyancer (ken-vay-an-saz). A lawyer who specializ- 
es in real-estate transactions. © In England, a con- 

’ veyancer is a solicitor or licensed conveyancer who 
examines title to real estate, prepares deeds and 
mortgages, and performs other functions relating to 
the transfer of real property. 


conveyancing (ken-vay-on-sing). The act or business 
of dere and Di aring legal instruments, esp. 
those (such as eile or leases) that transfer an 
interest in real property. 
Per eee maou Connector paring documents 
and investi hg tite In connection wih the creation and 
assurance of interests {n land. Ks connection with 
the word ‘conveyance’, the term in is not fimited to 
use In connection with ofd system tite but Is used without 
discrimination in the context of all types of title.” Peter Butt, 
Land Law 7 (2d ed. 1888). 
“Conveyancing may be regarded as the ap un 


plication 
adh oredr rah held raped abl gos ait 
gt ae fjanual of the Law of Real Property 125 (6th 


conveyancing counsel. Three‘to six lawyers who are 
appointed by the Lord Chancellor to assist the High 
Court of Justice with opinions in matters of property 
titles and conveyancing. — Also vec conveyancing 
counsel of the Supreme Court; (formerly) conveyancing 
counsel to the Court of Chancery. 

conveyee (kan-vay-ee). One to whom property is con- 
veyed. 

conveyor (ken-vay-ar or -or). One who transfers or 
delivers title to another. 

conviciandi animo (ken-vish-ee-an-di an--moh). [Lat- 
in) Hist. With the intention of insulting; with the 
intention of bringing into contempt. 
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convicium (kon-vish-ee-am), n. [Latin] Roman law. Re- 
proach, abuse, revilement, or clamor directed at a 
person. 


convict (kon-vikt), x. A person who has been found 
guilty of a crime and is serving a sentence of con- 
inement for that crime; a prison inmate. (Cases: 
Convicts 1. C.J.S. Convicts §§ 2-3.) 


convict (kan-vikt), vb. To find (a person) guilty of a 


criminal offense upon a criminal trial, a plea of ° 


guilty, or a plea of nolo contendere (no contest). 
convicted felon. See FELON. 


wo tw 


conviction (kan-vik-shon), n. 1. The act or process of 


judicially finding someone guilty of a crime; the state 
of having been proved guilty. (Cases: Criminal Law 
€977(5).] 2. The Jodement (as by a jury verdict) 
that a person is guilty of a crime. 3. A strong belief 
or opinion. 
abiding conviction. A settled conviction; a definite 
conviction based on a thorough examination of the 
case. 


summary conviction. A conviction of a person for a 
violation or minor misdemeanor as the resutt of a 
trial before a magistrate sitting without a jury. 


conviction rate. Within a given area or for a given 
time, the number of convictions (including plea bar- 
gains) as a percentage of the total number of prose- 
cutions undertaken. 


convisium (kan-viv-ee-em). {Latin “banquet”) Hist. 
Tenure that binds the tenant to provide meat and 
drink for the lord at least once a year. 


convocation. 1. CONVENTION (4). 2. See call to order 
under CaLL (). 3. See provincial synod under syxov. 


convoy, n. A group of vehicles or vessels traveling 
together for safety, esp. with armed escorts. @ The 
term also applies figuratively to groups traveling 
together for convenience. — convoy, vb. 


COO. abbr. cries OPERATING OFFICER. 


co-obligee. One of two or more persons to whom an 
obligation is owed. See OBLicEE. 


co-obligor. 1. One of two or more persons who have 
undertaken an obligation. See osticor. 2. A person 
who is under a duty of contribution. See conrrisu- 
TION (1). 


cool blood. Criminal law. In the law of homicide, a 
condition in which the defendant’s emotions are not 
in such an excited state that they interfere with his 
or her faculties and reason. — termed cool state 
of blood. See cop BLOOD. Cf. HEAT oF Passion. (Cases: 
Homicide @669.] 


Cooley doctrine. Constitutional law. The principle that 
Congress has exclusive power under the Commerce 
Clause to regulate the national as well as the local 
aspects of national commercial matters, and that the 
states may regulate those aspects of interstate com- 
merce so local in character as to require diverse 
treatment. @ The Supreme Court has abandoned the 
Cooley doctrine in favor of a balancing test for Com- 
merce Clause cases. Cooley v. Port Bd. of Wardens, 53 
U.S. (12 How.) 299 (1851). [Cases: Commerce $3, 
13.5. C.J.S. Commerce §§ 4, 11.) 


ee ee ee ee 
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cooling-off period. 1. An automatic delay between a 
person's taking some legal action and the conse- 
quence of that action. 2. A period during which a 
buyer may cancel a purchase. 3. An automatic delay 
in some states between the filing of divorce papers 
and the divorce hearing. [Cases: Divorce €>146. 
C.J.S. Divorce §§ 209-210.) 4. Securities. A period 
(usu. at least 20 days) between the filing of a regis- 
tration and the effective registration. 5. During a 
dispute, a period during which no action may be 
taken by either side. @ In labor disputes, a statutory 
cooling-off period forbids employee strikes and em- 
ployer lockouts. . 


cooling time. Criminal law. Time to recover cool blood 
after great excitement, stress. or provocation, so that 
one is considered able to contemplate, comprehend, 
and act with reference to the consequences that are 
likely to follow. See coor sLoop. [Cases: Homicide 
669.) 
“{O]ne who controls his temper time after time, following 
of in, may have his emotion so 
bottied-up that the final result is an emotional! explosion 
.... [iJn such a case the ‘cooling time’ begins to run not 
pontion Wr eqane ta tie adequacy. ef tis piciocsicn, so 
n e adeq ) in, SO 
the earty holding was that the cooling time was a matter of 
taw for the court.” Rollin M. Perkine_& Ronald N. Boyce, 
Criminal Law 100 (3d ed. 1982). 


cool state of blood. See Coot B1.00b. 
co-op. See COOPERATIVE. 


cooperation. 1. An association of individuals who join 
together for a common benefit. 2. Patents. A unity of 
action to a common end or result, not merely joint 
or simultaneous action. 3. /nt'l law. The voluntary 
coordinated action of two or more countries occur- 
ring under a legal régime and serving a specific 
objective. 

cooperation clause. Insurance. A policy provision re- 
quiring that the insured assist the insurer in investi- 
gating and defending a claim. [Cases: Insurance 
3202, 3204. C.J.S. Jusurance § 1159.) 


ta. Cooperative, n. 1. An organization or enterprise (as 2 
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store) owned by those who use its services. 2. A 
dwelling (as an apartment building) owned by its 
residents, to whom the apartments are fesse. _ 
Often shortened to coop; co-op. Cf. CONROMINIUM (2). 
[Cases: Landlord and Tenant @ 350. C.J.S. Landlord 
and Tenant § 792.21.) , 


cooperative adoption. See aporrion. 

cooperative cause. See cause (1). 

cooperative corporation. See CORPORATION. 

cooperative federalism. See FevERALiso. a 

Cooperative State Research, Education, and Exten- 
sion Service. An agency in the U.S. Department of 
Agriculture responsible for coordinating departmen- 


tal research activities with those of academic and 
land-grant institutions. — Abbr. CSREES. 

co-opt, vb. 1. To add as a member. 2. To assimilate; 
absorb. 


co-optation (koh-ahp-tay-shan), n. The act of selecting 
@ person to fill a vacancy (usu. in a close corpora- 
tion). — co-optative, adj. 


coparty 


coordinate jurisdiction. See concurrent jurisdiction wn- 
der JURISDICTION. 


coordination-of-benefits clause, See Gon CLAust. 


coowner, n. A person who is in concurrent ownership, 
possession, and enjoyment of property with one or 
more others; a tenant in common, a joint tenant, or 
a tenant by the entirety. (Cases: Husband and Wife 
14; Joint Tenancy 1; Tenancy in Common 
1. C.].S. Estates § 19; foint Tenancy §§ 2, 4. 7-9, 
Tenancy in Common §§ 2-5.] — coown, vb. — coown- 
ership, 1. 

COPA. abbr. C11.) ONLINE PROTECTION ACT. 


cop a plea, vb. Slang. (Of a criminal defendant) to 
plead guilty to a lesser charge as a means to avoid 
standing trial for a more serious offense. See Pita 
BARGAIN. 


coparcenary (koh-pahr-sa-ner-ee), n. An estate that 
arises when two or more persons jointly inherit from 
one ancestor, the tide and right of possession being 
shared equally by all. © Coparcenary was a form of 
coownership created by common-law rules of de- 
scent upon intestacy when two or more persons 
together constituted the decedent's heirs. ‘lypically, 
this situation arose when the decedent was survived 
by no sons but by two or more daughters, so that the 
daughters took as coparceners. — Also termed par- 
cenary; tenancy in coparcenary. — coparcenary, adj. 
“Co invert ti i 
palin cy ta ka Sa pecan 
shares, and It Is converted into a tenancy In common if one 


er transfers her share to a stranger.” G.C. Cheshire, 
fodem Law of Real Property 553 (3d ed. 1933). 


coparcener (koh-pahr-sa-nar). A person to whom an 
estate descends jointly, and who holds it as an entire 
estate; a person who has become a concurrent owner 
as a result of descent. — Also termed parrener; 

(archaically) coparticeps. 
“Coparceners constitute a te heir, and occupy a 
position intermediate between joint tenants et onan in 
corzmon. Like joint tenants they have Of title, interest 
and possossicn; like tenants in common, their estate is not 
ee sone ae ae pasion secatnieys 16 
coparceners one dies, her passes separately to 
her helrs or devises, not to the survivors, though the unity 
of possession continues. tt follows that unity of time ts not 
to constitute coparcenary,'for f a man has two 
Be ee ere cae eo ee 

a son, such son surviving pee" 
Hos ar open G.C. Cheshire, Modem Law of Real Property 
(3d ed. 1933). 


coparticeps (koh-pahr-to-seps).  [fr. 
“sharing’} See COPARCENER. 
copartner. A member of a partnership; PaRrNER. 
[Cases: Partnership C1. C.J.S. Partnership §§ \-7, 
17.] 
“Copartner need not exist alongside partner. The joint rela- 
tionship (Le., that the existence of one partner iniptes the 


existence of one or more other partners) ts clear to all native 
speakers of Engtish.... Because copartner adds nothing . 


Latin particeps 


the language af the law, it should be avoided." 
tad A Dictionary of Modem Legal Usage 223 ed. 


copartnership. See raxrnersiup. @ The terms copartner- 
ip and partnership ave equally old — each having 
first appeared in the 1570s. 
co 7A sogent or participant in a legal transaction 
who has a like status with another party; a party on 


copayment 


the same side of a lawsuit. — Also termed joint party. 
See CODEFENDANT; COPLAINTIFF. 


copayment. A fixed amount that a patient pays to a 

healthcare provider according to the terms of the 

atient’s health plan. — Often shortened to copay. 
Cases: Insurance €°2523.] 


copending, adj. Patents. (Of serial applications filed in 
the same patent prosecution) before the U.S. Patent 
and Trademark Office at or near the same time and 
concerning the same invention. @ A continuation or 
divisional application that is copending with its par- 
ent application benefits from the parent's earlier 
filing date. 


copending patent. See parent (3). 


copia libelli deliberanda. See DE COPIA LIBELLI DELIBERAN. 
DA. ; 


coplaintiff. One of two or more plaintifls in the same 
litigation. — Also termed joint plaintiff. Cf connren. 
NANT. 


coprincipal. 1. One of two or more participants in a 
criminal offense who either perpetrate the crime or 
aid a person who does so. (Cases: Criminal Law 
C59. CJ.S. Criminal Law §§ 127, 998.] 2. One of 
two or more persons who have appointed an agent 
whom they both have the right to control. 


copulative condition. See CONDITION (2). 


copy, n. 1. An imitation or reproduction of an origi- 
nal. @ In the law of evidence, a copy is generally 
admissible to prove the contents of a writing. Fed. R. 
Evid. 1003. See sest-evipence RULE. [Cases: Evidence 
€> 174.1. C.J.S. Evidence §§ 1074, 1102-1104.] 
archival copy. See ARCHIVAL COPY. 
attested copy. See certified copry. 
certified cosy. A duplicate of an original (usu. 
official) ducument, certified as an exact reproduc- 
tion usu. by the officer responsible fur issuing or 
keeping the original. — Also termed atlested copy; 
exemplified copy; verified copy. (Cases: Criminal Law 
430; Evidence € 9338. C.J.S. Criminal Law 
§§ 1025, 1029-1031; Evidence §§ 879-880, 893, 
895.) 


conformed copy. An exact copy of a document 
bearing written explanations of things that were 
not or could not be copied, such as a note on the 
document indicating that it was signed by a person 
whose signature appears on the original. 

examined copy. A pry (usu. of a record, public 
book, or register) that has been compared with the 
original or with an official record of an original. 
{[Cases: Criminal Law @>445; Evidence €=367. 
C.J.S. Criminal Law §§ 1025, 1029; Evidence 
§§ 881, 884, 889.) 

exemplified copy. See certified copy. 

true copy. A copy that, while not necessarily exact, 
is sufficiently close to the original that anyone can 
understand it. 

verified copy. See certified copy. 


2. Copyright. The physical form in which a creative 
work is fixed and from which the work can be 
reproduced or perceived, with or without the aid of 
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a special device. 17 USCA § 101. 3. Copyright. An 
expressive work that is substantially similar to a 
copyrighted work and not produ caincidentally 
and independendy from the same source as the 
copyrighted work. @ Proof of copying in an in- 
fringement action requires evidence of the defen- 
dant’s access to the original work and substantial 
similarity of the defendant's work to the original. 
See substantial similarity under simuartty, 
"The noun ‘copy’ ordinarily connotes a bie object that 
sar uction of the original work; the courts have 
jeneraily found no reason to depart from this in the 
w of copyright.” 1 Melville 6. Nimmer & David Nimmer, 
Nimmer on Copyright § 4.08[6], at 4-47 (Supp. 1985). 


copycat drug. See generic drug under prus. 


copyhold. Hist. A base tenure requiring the tenant to 
provide the customary services of the manor, as 
reflected in the manor's court rolls. @ Copyhold 
tennre descended from pure villeinage; over time, 
the customs of the manor, as reflected on the man- 
or's rolls, dictated what services a lord could demand 
from a copyholder. This type of tenure was abol- 
ished by the Law of Property Act uf 1922, which 
converted copyhold land into freehold or leasehold 
land. — Also termed cofyhold tenure: customary estate; 
customary freehold; tenancy by the verge; tenancy par la 
verge; tenancy by the rod. See base tenure under TENURE; 
VILLEINAGE. 


g been nally free. The fusing of several 
ifferent piined ol ng Sh ge also gone on, so that there 
was Iittte difference a holder in socage who had 
commuted the services for a sum of money and 
holder who had done the same, except the specific dues of 
heriot and merchet. In Coke's time, a very large 
land of England was stilt held by copyhold.” Max Radin, 
Handbook af Angio-Amarican Legal History 371 (1836). 
“[Ljand heid on an unfree tenure could be transferred only 
by a surrender and admittance made in the lord's court 


transferee given a copy of the entry to his title; he 
_ thus hefd ‘by copy of the court roll," and the tenure became 


as ." Robert €. M & MP. Thom 
son,A of the Law of Real Property {@th ed. 1993). 
copyhold. Hist. A copyhold subject only 
to the customs of the manor and not affected by 
the nonconforming dictates of the-current lord. 


copyholder. Hist. A tenant by copyhold tenure. — 
Also termed tenant by the verge; tenant: par la verge. 


rangpb-ve her bed erly orcad peace gore 

be recorded, and the buyer would receive a of the 

court rofis in so far as they affected his holding. uch 

as he held his estate gory o court roll, he came to be 
). 


f 
called a eas : jeshire, Modem Law of Real 
Property 24 (3d ed. 1933) 
copyhold tenant. See customary tenant under TENANT. 
copyhold tenure. See copynoip. 


copyleft. Slang. A software license that allows users to 
modify or incorporate open-source code into larger 
rograms on the condition that the software contain- 
ing the source code is publicly distributed without 
restrictions. 
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copylefted software. Slang. Free software whose distri- 
bution terms forbid the addition of restrictions if the 
software is redistributed in its original or a modified 
form. @ Not actually a legal term, this phrase is 
popularly used as the antithesis of copyright by 
Internet free-software promoters. See FREEWARE. 


copyright, n. 1. The right to copy; specif., a property 

right in an eh a work of authorship (includin 
literary, musical, dramatic, choreographic, pictorial, 
graphic, sculptural, and architectural works; motion 
pictures and other audiovisual works; and sound 
recordings) fixed in any tangible medium of expres- 
sion, giving the holder the exclusive right to repro- 
duce, adapt, distribute, perform, and display the 
work. (Cases: Copyrights and Intellectual rty 
@>1. C.J.S. Copyrights and Intellectual P § 2, 
4-5.] 2. The body of law ‘relating to such works. @ 
Copyright law is governed by the Copyright Act of 
1976. 17 USCA §§ 101-1332. — Abbr. c. (Cases: 
Copyrights and Intellectual Property €°101. C.J.S. 
Copyrights and Intellectual Property §§ 102-104.) — 

copyright, vb. — copyrighted, adj. 

“[CJopytight is a monopoly of limited duration, created and 
wal regulated by the legislature; and ... an author has, 
ore, no other tite to his published works than that 


th 
aren by statute.” Ethan S. Orone, A Treatise on the Law of 
party in Intellectual Productions 2 (1879). 


“The development of co; ht law in England was shaped 
by the efforts of mercantile Interests to obtain sab 


ty 

the 

guilds that were instru: in shaping patent and trade- 

mark law.... American copyright law came to distinguish 

between the ‘common law reght of an author to his unpub- 

lished creations, and the statutory copyright that might be 
recently, 


right to decide when, work, but 
that common law right terminated upon publication at wh:-h 
time statutory rights become the cole rights, if any, to which 
the author was entitled. distinction was altered by the 
Copyright Act of 1976, which shifts the line of demarcation 

fm common law and statutory copyright from the 
moment of publication to the moment of fixation of the work 
Into tangible form.” Arthur R. Miller & Michacl H. Davis, 
intellectual Property in 3 Nutshell 280-82 (2d ed. 1990). 


“What is copyright? From copyright law's innings close 
to three centuries ago, the term has pase ty what i says: 
of a gi rst it meant 


simply written work — and to stop others from making 
without one's sion.” Paul Goldstein, Copy- 
right’s Highway 3 (1994). 


“Before the 1976 Copyright Act swept virtually all co t- 
dive eabloct water biter te ceetiene nonon Ot edoral 
protection, the term ‘copyright’ (mpliied a statutory right 
created in order to ‘Promote the Progress of 


by motion 

. As the twentieth cen comes to a ciose, digital 
eeteclcay and multimedia foe of authorship aoc or 
challenge the talized 


S , compartmen approach to 
ig new and new subject matter ...." 1 William 

. Patry, ht Law and Practice 1 (1894). ~~ 
ad interim ight. Ilist. A limited five-year U.S. 


copyright granted to the author of a foreign edi- 
tion of an English-language book or periodical if, 
within six months after its publication abroad, the 
author deposited one complete copy of that edi- 
tion in the U.S. Copyright Office and requested ad 
interim copyright protection. © An ad interim 
copyright was granted as an exception to the 1909 


Copyright and the Challenge of Technology 


Copyright Act's manufacturing clause, which limit- 
ed copyright protection for English-language 
books and periodicals to those printed in the U.S. 
If the copyright owner published the work in the 
U.S. during the period of ad interim protection 
and complied with the Act's manufacturing re- 
quirements, full copyright protection related back 
to the date of first publication. Otherwise, the 
work went into the public domain at the end of 
five years. 


common-law copyright. A property right that arose 
when the a created facher than when it 
was published. © Under the Copyright Act of 1976, 
which was effective on January 1, 1978, common- 
law copyright was largely abolished for works cre- 
ated after the statute's effective date. But the stat- 
ute retained the common law's recognition that 
the property right arose when the work was creat- 
ed rather than when it was published. And the 
common-law copyright still applies in a few areas: 
notably, a common-law copyright received before 
January 1, 1978, remains entitled to protection. — 
Also termed right of first publication. 


copy Siphiebility test. A judicial test for deter nining 

whether a contributor to a joint work is an author 
for legal purposes, based on whether the contribu- 
tor’s effort is an original expression that could quali- 
fy for copyright: proteciion on its own. © This test 
has been adopted by a majority of courts that have 
addressed the question. Cf. pe MENIMES TEST. 

Copyright Act of 1790. The first U.S. copyright law, 
which, like England's Statute of Anne, gave authors 

copyright protection for 14 years, renewable for 

another 14 years, after which time the work then 

entered the public domain. 


Copyright Act of 1909. A major revision of U.S. 
copyright law, extending the term of protection 
from 14 to 28 years (renewable for a second 28-year 
term); measuring the copyright term from the time 
of publication rather than the time of registration 
with the Copyright Office; and expanding coverage 
to all writings. © The Act retained the formalities for 
securing a copyright and required that a copyright 
mark appear on the work. It governed U.S. copy- 
rights issued from July 1, 1909 to December 31, 
1977. Although the 1976 Copyright Act supplanted 
the 1809 Act, the 1909 Act still applies to some 
pre-1978 claims and affects certain other rights of 
copyright owners. — Also termed 1909 Copyright Act. 


Copyright Act of 1976. A major revision of U.S. 
copyright law, extending the term of protection to 
the life of the author plus 50 years, measured from 
the date of creation; greatly expanding the types of 
works that qualify for protection; dropping the re- 
quirement that the work be published before it can 
be proved. making fair use a statutory defense to 
a claim in infringement; and preempting state com- 
mon-law copyright. 17 USCA §§ 101 et seq. @ This is 
the current federal statute that governs copyright 
registrations and rights. — Also termed 1976 Copy- 
right Act. : 

Copyright and the Challenge of Technology. See 


GREEN PAPER ON COPYRIGHT AND THE CHALLENGE OF ‘TECH- 
NOLOGY. 


copyright application 


copyright application. A written request for copyright 
pithection aide by a work's chesloe, filed wih the 
U.S. Copyright Office and accompanied by a filing 
fee and either a deposit copy of the work or ap- 
proved identifying material. @ A registrant who does 
not meet the deposit requirement of the Copyright 
Act of 1976 risks losing copyright protection. Sce, 
e.g.. Coles uv. Wonder, 283 F.3d 798 (6th Cir. 2002). 

- {Cases: Copyrights and Intellectual Property 
50.20] 

copyright bug. See corvRiGirr NOTICE. 

Copyright Clause. U.S. Const. art. I, § 8, cl. 8, which 
gives Congress the power to secure to authors the 
exclusive rights to their writings for a limited time. 
(Cases: Copyrights and Intellectual Property €2. 
C.J.S. Copyrights and Intellectual Property §§ 3-6, 8.) 

copyright clearinghouse. An organization that licens- 
es members’ works to applicants for specific pur- 

@ A clearinghouse usu. licenses only one type 
or class of works, such as songs, photographs, car- 
toons, or written materials. 


copyright infringement. See INFRINGEMENT. 
copyright legend. See coryRiGHT NOTICE. 


SOR yee menace information. The name and 
other identifying information about the creator, per- 
former, or copyright owner of a creative work. See 
DIGITAL SULLENNIUM COPYRIGHT ACT. 
copyright misuse. In an infringement action, an affir- 
mative defense based on the copyright owner's use 
of a license to restrain trade or in any other manner 
that is against public policy. @ The defense, roughly 
arallel to the declining patent-misuse defense, was 
invoked, for example, to prevent the American Med- 
ical Association from en iy its copyright in its 
medical-procedure codes after licensing them to the 
U.S. Government for use in the Medicaid program. 
See Practice Mgmt. Info. Corp. v. Aim. Med. Ass'n, 121 
F.3d 516 (9th Cir. 1997). (Cases: Copyrights and 
Intellectual Property 75. C.J.S. Copyrights and In: 
tellectual Property 8§ 43-44, 62.] 


co t notice. A notice that a work is copyright- 
Seal usu. placed in each published cone of the 
work. ® A copyright notice takes the form © (year of 
ublication) (name of basic copyright owner). Since 
arch 1, 1989, such a notice is not required for a 
copyright to be valid (although the notice continues 
to provide certain procedural advantages). The 
phrase .“all rights reserved” is usu. no longer re- 
quired. — Sometimes termed copyright bug; copyright 
legend; notice of copyright. See ALL RIGHTS RESERVED; BUE- 
NOS AIRES CONVENTION. (Cases: Copyrights and Intel- 
lectual Property €50.1(2). C.J.S. Copyrights and Intel- 
lectual Property §§ 35, 95.) 


copyright owner. 1. One who holds an exclusive right 
or rights to copyrighted material. 17 USCA § 101. 
(Cases: Copyrights and Intellectual Property ¢=41. 
C.J.S. Copyrights and Intellectual Property §§ 22, 93.] 2. 
One who is named as the owner on any copyright 
notice attached to a work and who is registered with 
the U.S. Copyright Office as the owner. 


Copyright Royalty Tribunal. A former board in the 
legislative branch of the federal government respon- 
sible for establishing and monitoring copyright roy- 
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alty rates for published and recorded materials. ¢ Its 
functions are now performed by copyright arbitra- 
tion royalty panels. 


coram (kor-am), prep. (Latin) (Of a person) before; in 
the presence of. 


coram domino rege (kor-am dom-a-nuh ree-jee). [Lat- 
in] Hist. Before our lord the king. 


coram ipso repe (kor-am ip-soh ree-jee). [Latin] Hise. 
Before the king himself. — Also termed coram ipso 
domino rege. 
‘3 bench (so called because the king 
there in peor, the style of the court 
the supreme court of com- 
mon law In the kingdom....” 3 Willam Blackstone, Com- 
mentaries on the Laws af England 41 (1768). 7 
coram judice (kor-em joo-di-see). 1. In the presence of 
a judge. 2. yurispiction. 


coram nobis (kor-om noh-bis). [Latin “before us”] Hist. 
1. A writ of error taken from a judgment of the 
King’s Bench. @ “Before us” refers to the sovereign, 
in contrast to the writ coram vabis (“before you"), 
which refers to any court other than King's Bench, 
esp. the Court of Common Pleas. 2. A wnt of error 
directed to a court for review of its own judgment 
and predicated on alleged errors of fact. — Also 
termed writ of error coram nobis; writ of coram nobis. 
[Cases: Criminal Law ©1411; Judgment 334. 
CJS. Judgments 3§ 360-361.) 


coram non judice (kor-am non joo-di-see). [Latin “not 
before a judge"} 1. Outside the presence of a judge. 
2. Before a judge or court that is not the proper one 
or that cannot take legal cognizance of the matter. 


coram paribus (ker-am par-a-bes). [Latin] Hist. Before 
the peers. @ This phrase appeared in deed attesta- 
tions. 


Coram Rege Court. See kKIn’s BENcII. 


coram sectatoribus (kor-om sek-is-tor-o-bas). [Law Lat- 
in) Hist. Before the suitors. 


coram vobis (kor-am vob-bis), n. [Latin “before you” 
Hist. 1. A writ of error directed to a court other than 
the King's Bench, esp. the Court of Common Pleas, 
to review its judgment. 


of the court, committed by 
i And esq aly Rage th oes 


nobis’ ff it was in the King’s 
History of English Law 224 


2. A writ of error sent by an appellate court to a 
trial court to review the trial court's judgment based 
on an error of fact. — Also termed umit of error coram 
vobis; writ of coram valis. (Cases: Courts 6207.1.) 


Cordon rule. A rule of the U.S. Senate requiring any 
committee that is reporting a bill amending current 
law to show in its report what wording the bill would 
strike from or insert into the current statute. © The 
rule is named for Senator Guy Cordon (1890-1969) 
of Oregon. who proposed it. The analogous rule in 
the U.S. House of Representatives is the Raimseyer 
rule. See RAMSEYER RULE, 


core earnings. See operating earnings under EARNINGS. 
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core proceeding. ronda cn h 1. A proceeding involv- 
ing claims that substantially affect the debtor-credi- 
tor relationship, such as an action to recover a 
referential transfer. @ In such a proceeding, the 
Eaneuptcy court, as opposed to the district court, 
conducts the trial or hearing and enters a final 
judgment. Cf. RretaTen procervinG. 2. In federal 
courts, an action involving subject matter that is 
clearly within the confines of federal bankruptcy law 
and the management of the bankrupt's estate. @ A 
tederal bankruptcy court may also hear noncore 
matters that have an independent basis for subject- 
matter jurisdiction, such as a federal question. For a 
nonexclusive list of core proceedings, see 28 USCA 
§ 157(b)(2). (Cases: Bankruptcy ¢=2043-2063. C_].S. 
Bankruptcy §§ 5, 9-12, 14-15, 17-18, 22.] 


core rights. 1. Human rights that are generally recog- 
nized and accepted throughout the world. @ These 
rights include freedom from extrajudicial execution, 
torture, and arbitrary arrest and detention. Core 
rights are embodied in many human-rights conven- 
tions, including the Universal Declaration of Human 
Rights, the International Covenant on Civil and 
Political Right:, and the International Covenant on 
Economic, Social and Cultural Rights. 2. Fundamen- 
tal rights claimed within a social, cultural, or other 
context © These are not «niversally recognized 
rights. For example. the ability to vote may be a 
fundamental right of citizens in one country but only 
a privilege limited to selected _people in another. 


corespondent. 1. A coparty who responds to a peti- 
tion, such as a petition for a writ of certiorari. 2. In 
some states, a coparty who responds to an appeal. 3. 
Family law. In a divorce suit based on adultery, the 
person with whom the spouse is accused of having 
committed adultery. See responvent. (Cases: Divorce 
26. C.J.S. Divorce §§ 60, 70.] 


core work product. See opinion work product under 
WORK PRODUCT. 

corium forisfacere (kor-ce-am for-is-fay-sa-ree). [Law 
Latin “to forfeit skin"] Hist. To whip (a person, esp. 
a servant) as punishment. — Also termed corium 
perdere. 


corium redimere (kor-ee-am ri-dim-or-ee). [Latin] Hist. 
‘To redeem one’s skin. @ This referred to a person 
who paid restitution for an offense. 


cornage iheor-nt) {fr. Anglo-French corne “horn") Hist. 
1. A type of grand-sergeanty military tenure in 
which the tenant was bound to blow a horn to alert 
others whenever an enemy approached. 2. A form of 
tenure entitling a landowner to rent based on the 
number of horned cattle owned by the tenant. ¢ 
Cornage may have developed into a type of serjean- 
ty or knight-service tenure that obligated the tenant 
to blow a horn to warn of invaders, esp. along the 
border with Scotland. See KNIGITT-SERVIGE; SERJEAN. 
‘ty. — Also termed (in senses | & 2) horn tenure. 3. A 
tribute of corn due only on special occasions, as 
distinguished from a regularly proviced service. © 
This term has often been spelk coraage or coraagi- 
um, stemming perhaps from a spelling error in the 
1569 edition of Bracton’s De Legibus ef Consuetudini- 
bus Angliae. 


Cornelian law. Sec 1&x CORNELIA. 


corollary 


corner, n. 1. The common end of two survey lines; an 
angle made by two boundary lines. (Cases: Bound- 
aries 7, C.J.S. Boundaries §§ 10-13.) 


existent corner. A corner whose location can be 
verified by an original landmark, a surveyor's field 
notes, or other reliable evidence. 


lost corner. A point in a land description, such as a 
landmark or natural object, whose position cannot 
be reasonably determined from traces of the origi- 
nal marks or other acceptable evidence. @ The 
location can be determined by reference to one or 
more independent points remaining in the de- 
scription, 

obliterated corner. A commer that can be located 
only with evidence other than that put in place by 
the original surveyor. e 


2. The acquisition of control over all or a dominant 
quantity of a commodity with the purpose of artifi- 
cially enhancing the price, carried out by purchases 
and sales of the commodity — and of options and 
futures — in a way that depresses the market price 
so that the participants are enabled to purchase the 
commodity at satisfactory prices and withhold it 
from the market for a ume, thereby inflating its 
price. @ A corner accomplished by confederation, 
with the purpose of raising or depressing prices and 
operating on the market, is a criminal conspiracy if 
the means are unlawful. 


cornering the market. The act or process of acquiring 
ownership or control of a large portion of the avail- 
able supply of a commodity or security, permitting 
manipulation of the commodity's or security's price. 


Corn Products doctrine. Tax. The principle that a 
capital asset should be narrowly defined to exclude 
inventory-related pruperty that is integrally tied to 
the day-to-day operations of a business. Corn Prods. 
Refining Co. v. CLR. 350 U.S. 46, 76 S.Ct. 20 
(1955). (Cases: Internal Revenue @3178, 3230.1. 
C.J.S. Internal Revenue § 110.) 


corody (kor- or kahr-a-dee). Hist. An allowance of 
money, accommodation, food, or clothing'given by a 
religious housc to any person who signed over per- 
sonal or real property or both in‘exchange or to a 
royal servant at the Crown's request. @ The amount 
of property required from a person who purchased 
a corody depended on the person's age and remain- 
ing life expectancy. The Crown was entitled to a 
coredy for a retired royal servant only from houses 
that the Crown had founded. Theoretically, the cost 
of a retired royal servant's care would come from 
the royal purse. But since the royal purse did not 
aay pee royal servants were not always accepted 
i 


as corodiaries. — Also spelled corrody. Cf. uire-care 
CONTRACI. — corodiary (ko-roh-dee-air-ce), corrodi- 
ary, n. 


ey oe peor oot anes siesienenicn: Belk eee 
ale, he: , a yearly robe, or sum of mongy for the robe. So 
of a chamber, and stable tor my horses, When the same ts 
couptied with other things...." Sir Henry Finch, Law, or a 
Discourse Thereof 162 (1759). 


corollary (kor- or kahr-a-ler-ee), n. A proposition that 
follows from a proven proposition with litde or no 
additional proof; something that naturally follows. 


corona 


corona (ka-roh-ne). (Latin) Hist. The Crown. © This 
term formerly appeared in criminal pleadings, e.g., 
placita coronae (“pleas of the Crown"). 


coronation case. His!. Any of the many lawsuits for 
breach of cuntract resulung from the postponement 
of the coronation of Edward VII because of his 
illness. © In one case, for example, the defendant 
had agreed to hire a ship for watching the naval 
review by King Edward VII and for a day’s cruise 
around the fleet. The court held that the contract 
was not frustrated by the cancellation of the naval 
review — the day's cruise around the feet was still 
assible, and indeed, the ship could have been used 
lor many other purposes. 


coronator (kor- or kabr-e-nay-tar). [fr. Latin corona 
“crown”] A coroner. See CORONER (2). 
“The formal tities of cusfos (or tor) 
citorum corone continued to be used throughout the 
dle Ages, but the more convenient sharter forms coro- 

ae WEELiy sarod erentet Caren: The enaen 

&nd CORONATOR by reater Curra: ° mn 
‘ ner of crownes” FLF. Hunnicett, Tho Ay 


lish 
form was ‘edi- 
eval Coroner 1 1.1 (1961). 
coronatore eligendo. See DE CORONATORE ELIGEN2O. 
coronatore exonerando. See VE CORONAVORE EXONERANDO. 


coroner (kor- or kahr-a-nar). 1. A public official whose 
duty is to investigate the causes and circumstances of 
any death that occurs suddenly, suspiciously, or vio- 
lency. See mepicaL Examiner. (Cases: Coroners €1. 
C.J.S. Coroners and Medical Examiners § 2.) 2. Hist. A 
royal official with countywide jurisdiction to investi- 
te deaths, to hold inquests, and to assume the 
uties of the sheriff if need be. © The coroner acted 
.as a check on the sheriff, a local officer whose 
growing power threatened royal control over the 
counties. The coroner reported criminal activity to 
the king's justices in eyre. When the eyre court 
arrived in a county, it collected the coroner’s roll to 
learn what had occurred in the county during the 
eyre's absence. The justices fined the coroner if he 
failed to produce the roll, or if they learned of 
criminal activity in the county from a source other 
than the roll. 
"The office of coroner was established in September 1185, 
when the justices [n eyre were required to see that three 
knights and one clerk were elected In every county 
‘keepers of the pleas of the crown.’ These were the 
coreners.... Throughout the Middle Ages the coro- 
ner could be ordered to perform almost duty of an 
administrative or nature within balliwick, 


coroner's court. See Court. 
coroner’s inquest. See INQUEST (1). 
coroner’s jury. See Jury. 


corpnership. [Portmanteau word probably formed fr. 

lon + ip) A limited partnership (usu. 

having many public investors as limited partners) 
whose general partner is a corporation. 


364 


corporale sacramentum (kor-po-ray-lee sak-ra-men- 
tam). See corporal oath under Oatt. 


corporal oath. See vari. 
corporal punishment. See PUNISHMENT. 


corporate, adj. Of or relating to a corporation, esp. a 
business corporation <corporate bonds>. 


corporate acquisition. The takeove: of one corpora- 
tion by another if both parties retain their legal 
existence after the transaction. CF. Merce 18). 


corporate agent. See AGENT (2). 


corporate authority. 1. The power rightfully wielded 
by officers of a gil eu taate (Cases: Corporations 
297, 300-303. CJ.S. ations §§ 460-461, 
469-471.) 2. In some jurisdictions, a municipal offi- 
cer, esp. one empowered to represent the municipal- 
ty in certain ee uate a nepal 
, rations ~ CJS. Muni tions 

‘ 30) Is yal Corpora 


corporate body. See CoRroration. 
corporate bond. See Bonn «). 


corporate books. Written records of a corporation's 
activities and business transactions. 


corporate charter. See CHARTER (3). 


corporate citizenship. Corporate status in the state of 
incorporation, though a corporation is not a consti- 
tudinal citizen for the purposes of the Privileges and 
Immunities Clauses in Article 1V, § 2 and in the 
14th Ainendment to the U.S. Constitution. (Cases: 
Corporations ©1.1(3), 52. C_J.S. Corporations §§ 3, 
107-109, 886.] 


corporate counsel. See COUNSEL. 
corporate crime. See CRIME. 

corporate distribution. See vistRisU TION. 
corporate domicile. See DoMICILE. 
corporate entity. See ENTITY. 

corporate franchise. See FRANCHISE (2). 
corporate immunity. See IMMUNITY (2). 
corporate indenture. See INDENTURE. 


corporate-mo e trust. A financing device in which 
debentures are issued and secured by property held 
in trust. © An independent trustee protects the inter- 
ests of those who purchase the debentures. {Cases: 
Corporations €476(1). C.J.S. Conporations § 676.) 


corporate name. See NAME. 
corporate officer. See OFFICER ()). 


corporate-opportunity doctrine. The rule that a cor- 
poration’s directors, officers, and employees are pre- 
cluded from using information gained as such to 
take personal advantage of any business opportuni- 
ties that the corporation has an expectancy right or 
property interest in, or that in fairness should other- 
wise belong to the corporation. @ In a partnership, 
the analogous principle is termed the firm-opportunily 
doctrine. (Cases: Corporations 9315. C.J.S. Corpora- 
tions §§ 512-514.) 


corporate-owned life insurance. See 1.1FE INSURANCE. 
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corporate pu ‘The general scope of the business 
objective for which a corporation was created. © A 
statement of corporate purpose is commonly re- 
quired in the articles of incorporation. 


corporate raider. A person or business that attempts 
to take control of a corporation, against its wishes, by 
buying its stock and replacing its management. — 
Often shortened to raider. — Also termed hastile 
bidder, unfriendly suitor. CE. WHITE KNIGHT. 

corporate resolution. See RESOLUTION (2). 

corporate seal. See sEA!.. 

corporate speech. See speech. 

corporate stock. See stock. 

corporate trustee. See TRUSTEE (1). 


corporate veil. The legal assumption that the acts of a 
corporation are not the actions of its shareholders, 
so that the shareholders are exempt from liability for 
the corporation's actions. See PIERCING ‘THE CORPORATE 
veiL. (Cases: Corporations @1.3. C.J.S. Corporations 
§ 8.) 


corporate welfare. Sce WELFARE (2). 


corporation, n. An entity (usu. a business) having 
amhority under law to act as a single person distinct 
from the shareholders who own it and having rights 
to issue stock and exist indefinitely; a group or 
succession of persons established in accordance with 
legal rules into a legal or juristic person that has 
eo personality distinct from the natural persons 
who make it up, exists indefinitely apart from them, 
and has the legal powers that its constitution gives 
it. — Also termed corporation aggregate; aggregate cor- 
poration; body conporate; corporate body. See comrany. 
(Cases: Corporations 1. C.J.S. tions §§ 2, 
4.] — incorporate, vb. — corporate, adj. 
“Aco nis an artificial . invisible, tn! te, 
existing only in comamciaion law.... Ty toaoesens bob 
only Properties which the charter of its creation 
conters upon it." Trustees of uth College v. Wood- 
ward, 17 U.S. (4 Wheat) 518, 636 (1819) (Marshall, J.). 
acquired corporation. The corporation that no 
longer exists after a merger or acquisition. [Cases: 
Corporations 2586. ‘C.J.S. Corporations § 807.) 


admitted corporation. A corporation licensed or 
authorized to do business within a particular 
state. — Also termed qualified corporation; corpora- 
tion qualified to do business. 

aggressor ration. A corporation that attempts 
to obtain control of a publicly held corporation by 
(I) a direct cash tender, (2) a public-exchange 
offer to shareholders, or (3) a merger, which re- 
quires the agreement of the target’s management. 


alien corporation, Scc foreign corporation. 
brother-sister corporation. See sister corporation. 
business corporation. A corporation formed to en- 
gage in commercial activity for profit. Cf. nonprofit 
corporation. 

C corporation. A corporation whose income is 
taxed through it rather than through its share- 
holders. @ Any corporation not electing S-corpora- 
tion tax status under the Internal Revenue Code is 


corporation 


a C corporation by default. — Also termed subchup- 
ter-(: corporation. Cf. S corporation. 


charitable corporation. A nonprofit corporation 
that is dedicated to benevolent purposes and thus 
entitled to special tax status under the Internal 
Revenue Code. — Also termed eleemosynary carpura- 
Hion, See CHARITABLE ORGANIZATION. [Cases: Internal 
Revenue ©4045-4069. C.J.S. Internal Revenue 
8§ 327, 462-474.] 


civil co fon, Any corporation other than a 
charitable or religious corporation. 


clearing corporation. A corporation whose capital 
stack is held by or for a national security exchange 
or association registered under federal law such as 
the Securities Exchange Act of 1934. 


close corporation. A corporation whose stock is not 
freely traded and is held by only a few sharehold- 
ers (often within the same family). © The require- 
ments and privileges of close corporations vary by 
jurisdiction. — Also termed closely held corporation; 
closed corporation. {Cases: Corporations 3. C.].S. 
Corporations §§ 5-7, 62.) 

collapsible corporation. A corporation formed to 
give a short-term venture the appearance of a 
long-term investment in order to portray income 
as capital gain, rather than profit. © The corpora- 
tion is typically formed for the sole purpose of 
purchasing property. The corporation is usu. dis- 
solved before the property has generated substan- 
tial income. The Internal Revenue Service treats 
the income earned through a collapsible corpora- 
tion as ordinary income rather tian as capital 
gain. IRC (26 USCA) § 341(a). Cf. collapsible part- 
nership under partnersuip. [Cdses: Internal Reve- 
nue ©3728.} 


common-law corporation. See corporation by prescrip- 
tion. 


controlled corporation. 1. A corporation in which 
the majority of the stock is held by one individual 
or firm, (Cases: Internal, Revenue 3643.) 2. A 
corporation in which a substantial asijbunt (but less 
than a majority) is held by one individual or firm. 
: Pas states presume control-with as litle as 


controlled foreign corporation. ‘Tax. A forcign cor- 
poration if which a than 50% of the hock is 
owned by U.S. citizens who each own 10% or more 
of the voting stock. @ These shareholders (known 
as U.S. shareholders) are required to report their 
pro rata share of certain passive income of the 
corporation. — Abbr. CFC. IRC (26 USCA) 
§§ 951-964. (Cases: Internal Revenue 4119. 
C.J.S. Internal Revenue § 484.] 


cooperative corporation. An entity that has a corpo- 
rate existence, but is primarily organized for the 
purpose of prone services and profits to its 
members and not for corporate profit. © The most 
common kind of cooperative corporation is 
furmed to purchase real property, such as an 
apartment building, so that its shareholders may 
lease the apartments. See coorerative (). [Cases: 
Landlord and Tenant ¢°350. C.J.S. Landlord and 
Tenant § 792.21] 


corporation 


ion aggregate. Hist. A corporation made 
up of a number of individuals. Cf. corporation sole. 
“The first division of corporations is Into aggregate and 
sote. Corporations agg 9 consis! of many eercons uni: 
ed together into one , and are kept up by a perpet- 
ual succession of members, so as to continue forever: of 
which kind are the mayor and commonalty of a city, the 
head and fellows of a college, the dean and chapter of a 
cathedral church.” 1 William Blackstone, Commentaries on 
the Laws of England 457 (1765). 


“The corporation tegate is the typical corporation, 
which, at any given time, normally contains a number of 
individuals as members. This number may be great or 
small, varying from the hundreds of thousands of burgesses 
of a large pero to the two members of a private joint- 
stock company. ft Is even sald that a comparation agg 

would not necessarily cease to exist if all its members died, 


lea iid greedy Movi Seder ntuesrig Moar it 9 
pelea Jenks, The Book of abi be 118 (P.B. 
Falrest ed., 6th ed. 1967). 


corporation by estoppel. A business that is deemed, 
by oper:'ion of law, to be a corporation because a 
third party dealt with the business as if it were a 
corporation, thus preventing the third party from 
holding a shareholder or officer of the corporation 
individually liable. See rsvoprrt. (Cases: Corpora- 
tions C34. C.j.S. Corporations 8§ 65-66.) 
corporation by prescription. A corporation that, 
though lacking a charter, has acquired its corpo- 
rate status through a long period of operating as a 
corporation, @ Such an entity may engage in any 
enterprises that are not manifestly inconsistent 
with the purposes for which it is assumed to have 
been created. — Also termed common-law corpora- 
tion. (Cases: Corporations 27.) 


corporation de facto. See de facto corporation. 
corporation de jure. See de jure corporation. 
corporation for profit. See for-profil corporation. 


corporation qualified to do business. See adtmitted 
corporation. 


oration sole. A series of successive persons 
holding an office; a continuous legal personality 
that is attributed w successive holders of certain 
monarchical or ecclesiastical positions, such as 
kings, bishops, rectors, vicars, and the like. @ This 
continuous personality is viewed, by legal fiction, 
as having the qualities of a corporation. Cf. corpo- 


ration aggregate. 


“it would have been’ quite possibie to explain in the same 
the devolution of the lands of the , or of a 


introduce for this the Nn, peculiar to Itself, of a 
‘corporation sole" Thomas E. Holland, The Elements of 
Jurlsprudence 350-§1 (13th ed. 1924). 


“But lish Law knows another kind of corporation, the 
: sole’, In which the group consists, not of a 
number of coenromy members, but of a succession of 
single members, of whom only one exists at any given time. 
This kind of corporation has been described eminent 
legal writers as a ‘freak’; but It is a freak which undoubtedly 
has a legal! existence. ft has been sald that the Crown is the 
oy common law lay lon sole; though the Master 
of Trinity College, , has been claimed as another 
example, and statutory exampies, such as the Public Trus- 
tee and the Treasury Solicitor, are icuous. But the 

of ecclesiastical le are numerous. 


acq 
ersona!l property) even during the vacancy of the see or 
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successors by his lawful conveyances and contracts. But, 

obviously, the distinction between the er rector, in 

his personal and In his corporate character, Is even harder 

to grasp than that between the members of a 

aggregate and the corporation itselt....” Jenks, 

one of English Law 118-19 (P.B. Falrest ed., 6th ed. 
dead corporation. See dissolved corporation. 


de facto corporation (cli fak-tuh). An incompletely 
formed corporation whose existence operates as a 
defense to personal liability of the directors, offi- 
cers, and shareholders who in good faith thought 
they were operating the business as a duly formed 
corporation. — Also termed corporation de facto. 
Sry Corporations @ 28. C.J.S. Corporations 
§ 63.) 


de jure corporation (di juur-ee). A corporation 
formed in accordance with all applicable laws and 
recognized as au corporation for liability pur- 
poses. — Also termed corporation de jure. (Cases: 
Corporations €3. C.J.S. Corporations §§ 5-7, 62.] 


dissolved corporation. A corporation whose charter 
has expired or been revoked, relinquished, or 
voluntarily terminated. — Also termed dead corpo- 
ration. 


domestic corporation. 1. A corporation that is orga- 
nized and chartered under the laws of a state. © 
The corporation is considered domestic by the char- 
tering state. Cf. foreign corporation. 2. Tax. A corpo- 
ration created or organized in the United States or 
under federal or state law. IRC (26 USCA) 
§ 7701(aj(4). [Cases: Internal Revenue 3623. 
C.J.S. Internal Revenue § 369.) 


dormant corporation. 1. An inactive corporation; a 
legal corporation that is presently not operating. 2. 
A corporation whose authority to do business has 
been revoked or suspended either by operation of 
law (as by failure to pay franchise taxes) or by an 
act of the government official responsible for the 
corporation's authority. 


dummy corporation. A corporation whose only 
function is to hide the principal's identity and to 
protect the principal from liability. 


ecclesiastical corporation (i-kiee-zec-as-te-kal). En- 
glish law. A corporation that is organized for spiri- 
tual pu or for the administration of proper- 
ty held for religious uses,.— Also termed religious 


corporation. Cf. lay corporation. 

“Ecctesiastical a laa Corporations created for the 
furtherance of religion... .. pide Hlyh chide (1) corpo- 
rations sole, Le., bishops, in deans, parsons and vic- 
ars; and (2) ions aggregate, 1.e., deans and chap- 
ters, and formerty prior and convent, abbot and monks, and 
tions,” or ‘refigious societies,’ In the United es." 1 Stew- 

nce, A Dictionary of American 

Law 432 (1883). 


eleemosynary corporation. See charitable corporation. 
foreign corporation. A corporation that was orga- 
foot na clissered wader the laws of arivihier 
state, government, or country <in Arizona, a Cali- 
fornia corporation is said to be a foreign corpora- 
tion>. — Also termed alien corporation. Cf. domestic 
corporation. (Cases: Corporations €°632. C.J.S. Cor- 
porations § 883.) 
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“ ‘Foreign’ is defined as ‘not native cr domestic.’ This is the 
meaning given to the word in the various judicial definitions 
of foreign corporations. With respect to a particular state or 
country, a corporation created by or under the laws of that 
state or country Is a ‘domestic corporation,’ and any corpo- 
ration that owes its here tea to laws of wih alge 
government or coun! a@ ‘foreign corporation.’ The differ- 
ence between a eeneatie and a foreign corporation of the 
same kind is one nf stctus, determined by considerations 
that are external to the corporation and not Internal or 
organic. Moreover, Harber Nis acebocbed of all classes fall 
equally within the definition. In many jurisdictions foreign 
corporations are defined by statute, and the statutory defini- 
tions do not differ in substance from that stated above.” 17 
Fletcher Cyclopedia on the Law of Private Corporations 
§ 8290, at 6-7 (1998). 


for-profit corporation. A corporation organized for 
the purpose of making a profit; a business corpu- 
ration. — Also termed corporation for profil; moneyed 
corporation. 

government corporation. See public corporation (3). 


joint-venture corporation. A corporation that has 
joined with one ur more individuals or corpora- 
tions to accomplish some specified project. 


lay parpereres English law. A corporation made 
up of laypersons, and existing for a business or 


charitable purpose. Cf. ecclesiastical corporation. 


limited-liability corporation. Sce limited-liability com- . 


pany under company. 


migratory corporation. A corporation formed un- 
der the laws of another state than that of the 
incorporators’ residence for the purpose of carry- 
ing on a significant portion of its business in the 
state of the incozporators’ residence or in a state 
other than where it was incorporated. 


montyed corporation. 1. A corporation that uses 
money capital in its business, esp. one (such as a 
bank) that engages in the exchange or lending of 
money. 2. See for-profil corpdration. 


multinational corporation. A company with opera- 
tions in two or more countries, generally allowing 
it to transfer funds and products according to 
price and demand conditions, subject to risks such 
as changes in exchange rates or political instabili- 
ty. — Also termed lransrational corporation. 
multistate corporation. A corporation incorporated 
under the laws of two or more states. 


municipal corporation. See MUNICIPAL. CORPORATION. 


municipal corporation de facto. See MUNICIPAL. COR. 
PORATION. 


nonprofit corporation. A corporation organized for 
some purpose other than making a profit, and 
usu. aflorded special tax treatment. — Also termed 
not-for-profit corporation. Cf. business corporation. 
Cases: Corporations © 3; Internal Revenue 
4045-4071. C.].S. Corporations §§ 5-7, 62; Inter- 
nal Revenue §§ 327, 462-474, 670, 798.] 


nonstock corporation. A covporation that does not 
issue shares of stock as evidence of ownership but 
instead is owned by its members in accordance 
with a charter or agreement. © Examples are mu- 
tual insurance companies, charitable organizations, 
and private clubs. (Cases: Corporations 3. C.J.S. 
Corporations §§ 5-7, 62.] 


corporation 


not-for-profit corporation. See nonprofit corporation. 

parent corporation. A corporation that has a con- 
trolling interest in another corporation (called a 
subsidiary corporation), usu. through ownership of 
more than one-half the voting stock. — Often 
shortened to parent. — Also termed parent company. 


political corporation. See public corporation (2). 


private corporation. A corporation founded by and 
composed of private individuals principally for a 
nonpublic purpose, such as manufacturing, bank- 
ing, and railroad corporations (including clarita- 
ble and religious corporations). — Also termed 
quasi-individual. (Cases: Corporations @=3. C.J.S. 
Corporations §§ 5-7, 62.] 

professional el patie A corporation that pro- 


vides services of a type that requires a professional 
license. @ A professional corporation may be made 
up of architects, accountants, lawyers, physicians, 
veterinarians, or the like. — Abbr. P.C. 


public corporation. 1.-A corporation whose shares 
are traded to and among the general public. — 
Also termed publicly held corporation. (Cases: Corpo- 
rations C3. C.J.S. Corporations §§ 5-7, 62.] 2. A 
corporation that is created by the state as an 
agercy in the administration of civil govern- 
ment. — Also termed political corporation. 3. A 
government-owned corporation that engages in 
activities that benefit che general public, usu. while 
remaining financially independent. @ Such a cor- 
oration is managed by a publicly appointed 
oard. — Also termed (in sense 3) government 
corporation; public-benefit co: ion. (Cases: States 
84. C.J.S. States §§ 141-143, 165, 202.] 
publicly held corporation. See public corporation (1). 


ublic-service corporation. A corporation whose 
esl pd serve a need of the penta public. such 
as public transportation, communications, gas, wa- 
ter, or electricity. @ This type of corporation is usu. 
subject to extensive governmental regulation. 
(Cases: Public Utilities S103. C.J.S. Public Utilities 
§§ 3-4. 6, 11. 
qualified corporation. See admitted corporation. 
quast-corporation. An entity that. exercises some of 
the functions of a corporation: but that has not 
heen granted corporate status by statute; esp., a 
public corporation with-limited authority and pow- 
ers (such as a county or school district). — Also 
sometimes termed quasi-munictpal corporation. CF. 
MUNICIPAL CORPORATION. (Cases: Municipal Corpo- 
rations @@2. CJ.S. Municipal Corporations 8§ 7-9.) 


quasi-public corporation. A for-profit corporation 
providing an essential public service. © An exam- 
ple is an electric company or other utility. 


railroad corporation. A company organized to con- 
struct, maintain, and operate railroads. — Also 
termed railread company. (Cases: Railroads 613. 

C.J.S. Railroads §§ 24-25, 31-33.] 


“A railroad of corporation fs usually ed as a 
private and fustly so, oy cos voit 
strictly ic corporation, such as a city, county, township, 
or the ike governmental sibGhieton. Dek Ft tei rene 
corporation In the strict sense that an ordinary business 
corporation Is, fer tt ls charged with duties of a public nature 


Corporation Act 


a 


that ¢ uish it from a purely Strictly corpora- 

eng gc K Elliott & Witein E eat eats on the 

Law of Raitroads § 3, at 7 (3d ed. 1921). 
registered corporation. A publicly held corporation 
a security of which is registered under § 12 cf the 
Securities Exchange Act of 1934. © The corpura- 
tion is subject to the Act's periodic disclosure re- 
quirements and proxy regulations. 15 USCA 
§ 781. [Cases: Securities Regulation €©35.22. C_].S. 
Securities Regulation §§ 112-114.] 
religious corporation. A corporation created to car- 
ry out some ecclesiastical or religious purpose. See 
ecclestastical corporation. (Cases: Religious Societies 
G4. C.J.S. Religious Societies §§ 2, 5, 7-13.) 


S corporation. A corporation whose income is 
taxed through its ‘shareholders rather than 
through the corporation itself. © Only corporations 
with a limited number of shareholders can clect S- 
corporation tax status under Subchapter S of the 
Interval Revenue Code. — Also termed subchapter- 
S corporation; tax-option corporation. Cf. C corporation. 
(Cases: Internal Revenue €93885-3903. C.J.S. /n- 
ternal Revenue $8 374-379.) 


shell corporation. A corporation that has no active 


business and usu. exists only in name as a vehicle | 


for another company's business operations. 
sister corporation. One of two or more corpora- 


ions controlled by the same, or substantially the 


same, owners. — Also termed brother-sister corpora- 
tion. (Cases: Corporations @1.5(2), 3..C.J.S. Corpo- 
rations §§ 5-7, 62.] ; 


small-business corporation. 1. A corporation having 
no more than 75 shareholders and otherwise satis- 
fying the requirements of the Internal Revenue 
Code provisions permitting a subchapter-S elec- 
tion. IRC (26 USCA) § 1361. See S corporation. 
(Cases: Internal Revenue 3885-3903. C.J.S. In- 
ternal Revenue §§ 374-379.) 2. A corporation re- 
ceiving money for stock (as a contribution to capi- 
tal and paid-in surplus) totaling not more than 
$1,000,000, and otherwise satisfying the require- 
ments of § 1244(c) of the Internal Revenue Code, 
thereby enabling the shareholders to claim an 
ordinary loss on worthless stock. IRC (26 USCA) 
§ 1244(c). 

sole corporation. A corporation having or acting 
through only a single member. (Cases: Corpora- 
tions &3,. C.].S. Corporations §§ 5-7, 62.) 

spiritual corporation. A corporation whose mem- 


bers are spintdal persons, such as bishops, rectors, 
and abbats. 


stock corporation. A corporation in which the capi- 
tal is contributed by the shareholders and divided 
into shares represented by certificates. [Cases: Cor- 
porations 5. C.J.S. Corporations § 127.) 
subchapter-C corporation. See C corporation. 
subchapter-S corporation. See S corporation. 
subsidiary tion. A corporation in which a 
parent corporation has a controlling share. — 
Often shortened to subsidiary; sub. (Cases: Corpora- 
tions @ 174. C.J.S. Corporations § 307.) 
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surviving corporation. A corporation that acquires 
the assets and liabilities of another corporation by 
a merger or takeover. [Cases: Corporauons @586. 
C.J.S. Corporations § 807.) 


target corporation. A corporation over which con- 
trol is being sought by another party. See ‘take- 
OVER. 

thin corporation. A corporation with an excessive 
amount of debt in its capitalization. See thin capital- 
tation under carrraizanion, (Cases: Corporations 
3. C.J.S. Corporations §§ 5-7, 62.) 


trading corporation. A corporation whose business 
involves the buying and selling of goods. 


tramp corporation. A corporation chartered in a 
state where it does not conduct business. [Cases: 
Corporations 635.) 


transnational corporation. Sec multinational conpora- 
lion. 


trust corporation. Sve trust company under COMPASS. 


U.S.-owned foreign corporation. A loreign corpora- 
uon in which 50% or more of the total combined 
mine power or total value of the stock is held 
direct; or indirectly by U.S. citizens. IRC (26 
USCA) § 904(g)(6). @ If the dividend or interest 
income paid by a U.S. corporation is classified as a 
foreign source, the U.S. corporation is treated as a 
U.S.-owned foreign corporation. IRC (26 USCA) 
§ 861. [Cases: Internal Revenue 4099-4105, 
4119. CJ.S. Internal Revenue § 484.) 


Corporation Act. Hist. A 1661 English statute (13 Car. 
2, St. 2. ch. t) prohibiting the holding of public 
office by anyone who would not take the Anglican 
sacrament and the oaths of supremacy and alle- 
giance. @ The Act was repealed by the Promissory 
Oaths Act of 1871. 


corporation counsel. See COUNSEL. 
corporation court. See couKr. 


Corporation for National and Community Service. A 
federal corporation that fosters civic responsibility, 
provides educational opportunity for those who con- 
tribute services, and oversees AmeriCorps (the do- 
mestic Peace Corps), Learn and Serve America, and 
the National Senior Service Corps. @ It was estab- 
lished in 1993. 42 USCA § 12651. 


corporator (kor-pa-ray-ter). 1. A member of a corpo- 
ration. 2. INCORPORATUR. 
“Usually, a member of a corporation, in which sense it 
includes a stockholder; also, one of the persons who are 
the original organizers or promoters of a new corporation. 
The corporators are not the , for elther may sue 
the other.” William C. Anderson, A Dictionary of Law 266 
(1889). 
corporeal (kor-por-ee-al), adj. Having a physical, ma- 
terial existence; rancisi.t <land and fixtures are 
corporeal property>. Cf incorportal.. — corporeal- 
ity, n. 


corporeal hereditament. See 1EREDITAMENT. 
corporeal ownership. See ownersiur. 
corporeal possession. See Possession. 
corporeal property. See raver. 
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corporeal thing. See THING. 


corps diplomatique (kor dee-pla-mia-teek). nirLomatic 
CORPS. 

corpus (kor-pas). n. (Latin “body"] 1. The property 
for which a trustee is responsible; the trust princi- 
pal. — Also termed res; trust estate; trust fund; trust 
property; trust res; trust. (Cases: Trusts C1. C.J.S. 
Trover and Conversion §§ 1-9, 14-18.) 2. PRINCIPAL (4). 
Pl. corpora (kor-pa-ra), corpuses (kor-pa-saz). 


corpus comitatus (kor-pas kom-a-tay-tas). (Latin “the 
body of a county”] Hist. The area within a territorial 
jurisdiction rather than on the “high seas” and 
hence where admiralty jurisdiction did not originally 
extend. See INFRA CORPUS COMITATUS. 


corpus corporatum (kor-pas kor-pa-ray-tam). [Latin] 
Hist. A corporate body; a corporation. 


corpus cum causa (kor-pas kam kaw-za). [Law Latin 
“the body with the cause") Hist. A writ issuing out of 
Chancery to remove both a person and a record 
from an inferior court in order to review a judgment 
issued by the inferior court. 


there, could imp: 
court by writ of privilege in habeas co 
of Chancery at the same time developed a similar proce- 
dure for reviewing the cause of imprisonment in an inferior 
tribunal; this species of writ was called compus cum causa, 
and tt became a common remedy against the misuse of 
boraugh jurisdiction tn the fifteenth century.” J.H. Baker, An 
Introduction to English Legal History 168 (8d ed. 1990). 


corpus delicti (kor-pas da-lik-u or -tee). [Latin “body of 
the crime”) 1. The fact of a transgression; acrus 
RELS. [Cases: Criminal Law €@26; Homicide 511. 
C.J.S. Criminal Law §§ 44-45, 1119.] 


“(T]he definition of ‘corpus delicil’ often becomes impor- 

(a) Essentially it signifies merely the fact of the specific 
toss or injury sustained, e.g., death of a victim or buming of 
a house. (b) To this is added also, by most courts, the 
criminal agency of some person (i.e., not mere accident). 
(c) A few courts also inciude evidence of the accused's 


“One of the Important rules of evidence in criminal cases is 
that which requires proof of the corpus delicti. Literally 
defined this term means ‘the body of the offense,’ or ‘the 
substance of the crime.’ tn roe language ft ts used to 
accede deo reed ican me cone: sun ase 
a mutdered person. Properly used, however, 
app pelt Merl rk Ath nigel coeb a eg lee ee 


committed or accomplished by a criminal human agency.” 
Justin Miller, “The Criminal Act," In Legai Essays in Tribute 
to Orrin Kip McMurray 469, 478 (1935). 

“The phrase ‘corpus delicti’ does not mean dead , but 
body of the crime, and every offense has its corpus i. 
its practical importance, however, has been ve! largely 
tim #0 the henvcids cases. h conoeme bv usaailiy 
crimina! case of a confession made by the defendant out- 
side of court.” Rollin M. Perkins & Ronald N. Boyce, Crimi- 
nal Law 140 (3d ed. 1882). 


2. Loosely, the material substance on which a crime 
has been committed; the physical evidence of a 
crime, such as the corpse of a murdered person. © 
Despite the common misunderstanding, a victim’s 
body could be evidence of a homicide, but the 


corpus pro corpore 


rosecutor does not have to locate or present the 
heady to meet the corpus delicti requirement. 


corpus delicti rule. Criminal law. The doctrine that 
adr gie a prosecutor from proving the conpus delicti 
ased solely on a defendant's extrajudicial state- 
ments. @ The prosecution must establish the corpes 
delicti with corroborating evidence to secure a con- 
viction. [Cases: Criminal Law €@412(6), 517.3. C.J.S. 
Criminal Law §§ 942-945.} 


corpus juris (kor-pas joor-is). [Latin “body of law’) 
e law as the sum or collection of laws <Corpus 
Juris Secundum>.— Abbr. C.J. . 


corpus juris Angliae (kor-pas joor-is ang-glee-ee). The 
entire body of English law, comprising the common 
law, ‘statutory law, equity, and special law in its 
various forms. 


Corpus Juris Canonici (kor-pas joor-is ka-non-o-si). 
{Latin} Hist. The body of the canon law, compiled 
from the decrees and canons of the Roman Catholic 
Church. © The C uris Canonici emerged during 
the 12th century, beginning with the publication of 
Gratian’s Decretum (c. 1140). In addition to the Derre- 
tum, it includes Raymond of Pefaforte’s Liber Extra 
(1234), the Liber Sextus of Pope Boniface VII (1298), 
the Clementines of Pope Clement V (1313), the Ex- 
travagantes Joannis of Pope John XXII (1325), anc 
Extravagantes Communes published by Pope John’s 
successors (1499-1502). In 1582, the entire collec- 
tion was edited by a commission of church dignitur- 
ies and officially named the Corpus Juris Canonici. it 
remained the Catholic Church's primary body of law 
until the promulgation of the Code of Canon Law in 
_1917, now replaced by that of 1983. 
“After Gratian, later papal enactments, called ‘decretals,’ 
were collected and issued by the authority of vatous 
presented to Pope Gregory IX n 1234 —only a shor while, 
resented to — only a 8, 
therefore, afer the final form of ina Carta in 1225 — and 
issued by him with statutory force. revision freety made 
chan in the text of the enactments and the resultin 
compilation in four ‘books’ was led as a ‘Code, 
pai ised to the ‘Code’ of Justinian, just as the Decre- 
tum of Gratian corresponded to the’ Digest.... All these 
compilations and collections were, from the siteenth centu- 
cn, known as the Corus Juris Canonici, the ‘Body of 
on Law,’ and formed the basis of the law administered 
in the Church courts.” Max Radin, Handbook of Angio- 
American Legal History 33-34 (1936). 
us Juris Civilis Ge pes joor-is sa-vil-is or so-vi- 
lis). The body of the civil law, compiled and codified 
under the direction of the Roman emperor Justinian 
in Av. 528-556. @ The collection includes four 
works — the Institutes, the Digest (or Pandects). the 
Code, and the Novels. The title Corpus Juris Civilis 
was not original, or even early, but was modeled on 
the Corpus Juris Canonict and given in the 1fth 
century and later to editions of the texts of the four 
component parts of the Raman law. See ROMAN Law. 
Cf. JUSTINIAN CODE. 


corpus possessionis (kor-pas  sibsiany penaomts [Lat- 
in) Roman law. The physical aspect of possession. Sec 
animus possidendi under ANIMUS. 
ss! rod eorpore (kor-pas proh kor-pa-ree). [Latin] 
ist. Bod for body. ° This phiace common) ex- 
pressed thé liability of a surety in a civil action (a 
mainpernor). See MAINPRISE. 


correal 


correal (kor-ee-al or ko-ree-al), adj. [fr. Latin correus 
“codebtor”} Roman law. Of or relating to liability that 
is joint and several. @ A correal debtor who paid an 
entire obligation had no right of action against a 
codebtor. See CORREUS; SOLIDARY. 


“tf Aulus, having first obtained from Tittus the promise of a 
hundred aurel, turned to Selus and said, Spendesne mihi, 
Sei, cosdem centum aureos dare? (Do you engoge, Seius, 
to give me the same one aurei?), it Seius 
answered, Spondeo, there was one single obligation for a 
hundred aurei, binding in full on each of the two debtors. 
Autus coutd demand a hundred from Titius or a hundred 
from Seljus, and in case of non-payment could sus either 
one, taking his choice between them, for the full amount. If 
either the hundred, whether willingly or by compuision, 
the other was released: for there was but one debt, and that 
was now discharged. This kind of obligation is called corre- 
a! obligation (correal, from con, and reus or rei, connected 
parties, parties associated In a common debt or credit)." 
James Hadley, Introduction to Reman Law 258 (1881). 


correality (kor-ee-al-e-tee), n. The quality or state of 
being correal; the relationship between parucs to an 
obligation that terminates when an entire payment is 
made by one of two or more debtors to a creditor, or 
a payment is made by a debtor to one of two or 

more creditors. 
“But there were from indivisibility, in 


circumstances, apart 
which each of the parties might be lable in tull.... Several 
were liable or entitled, each in soidum, under an obligation, 


but the thing was due only once. Satisfaction by, or to, one 
of those liable, or entitled, ended the whole cbiigation, and 
action by one of the joint creditors, or one of the 
debtors, not oy bsted seg a between rod 
actual parties, ed | attoga’ as & 

‘ton emnany ebieg eealy (car 


others. ty 
cebendi vel credendi)." WAN. d, A Manual of Roman 


. Private Law 349-50 (2d ed. 1939). 
correal obligation. Sce OBLIGATION. 
corrected policy. See nsURANCE POLICY. 


correction, n. 1. Generally, the act or an instance of 
making right what is wrong <inark your corrections 
in re ink. 2. A change in business activity or 
market price following and counteracting an in- 
crease or decrease in the activity or price <the 
broker advised investors to sell before the inevitable 
stock-market correction>. See DOWN REVERSAL. 3. 
(usu. pl.) The punishment and treatment of a crimi- 
nal offender through a program of imprisonment, 
parole, and probation <Department of Correc- 
uons>. — correct, vb. — corrective (for senses 1 & 
2), correctional (for sense 3), adj. 


correction, house of. See house of correction under 
HOUSE. 


correctional institution. See prison. 


correctional system. A network of governmental 
agencies that administer a jurisdiction's prisons and 
parole system. 

corrective acvertising. Advertising that informs con- 
sumers that earlier advertisements contained a de- 
ceptive claim, and that provides consumers with 
corrected information. ® This type of advertising 
may be ordered by the Federal Trade Commission. 


corrector of the staple. Hist. A clerk who records 
merchants’ transactions at a staple. See STAPLE (2). 


correi credendi (kor-ee-1 kri-den-d1). [Latin] Roman 
lau, Joint creditors. — Also termed correi stipulandi 
(stip-ye-lan-di). See stirutaTio. 
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(correl debendi, passive cores) Creditor asks each 
-teltay Bosbogeyd ther.” W.W. Buckland, A Manual of 
Roman Law (2d ed. 1939). 


correi debendi (kor-ce-1 di-ben-d1). [Latin] Roman & 
Scots law. Joint debtors. — Also termed correi promit- 
tendi (proh-mi-ten-di). See srpcta rio. 


Saverally, and not fointly every each ts Sa on 
' no! an A 

for his share, lever be the of the others. 
ee 196 (Gd ed 


correi stipulandi. See conkti CREDENNI. 


correlative (ka-rel-o-tiv), adj. 1. Related or corre- 
sponding; analogous. 2. Having or involving a recip- 
rocal or mutually interdependent relationship <the 
term right is correlative with duty>. 


correlative-rights doctrine. 1. Walter law. The princi- 
ple that adjoining landowners must limit their use of 
a common water source to a reasonable amount. 
(Cases: Waters and Water Courses 4], 101. C.J.S. 
_ Waters §§ 13, 193, 195-197, 201-204,], 
“Under the correlative rights doctrine ... rights to ground- 
water are determined by tand ownership. However, owners 
of land overlying a single aquifer are each limited to a 
reasonable share of the total supply of groundwater. The 
share is usually based on the acreage owned." David H. 
Gotches, Water Law in a Nutshell 249 Ro ed. 1997). 
2. Oil & gas. The rule that a lessee’s or landowner's 
right to capture oil and gas from the property is 
restricted by the duty to exercise that right without 
waste or negligence. @ This is a corollary to the rule 
of capture. Cf. RULE OF CAPTURE (4). 


correspondence audit. See avorr. 


correspondent, n. 1. The writer of a letter or letters. 
2. A person employed by the media to report on 
events. 3. A securities firm or financial institution 
that nerforms services for another in a place or 
market that the other does not have direct access 
to. — correspond, vb. 

correspondent bank. See sank. 


corresponding promise. See Promise. 


corresponding secretary. See SECRETARY. 

correus (kor-ee-as), n. [Latin] Roman law.:1. A codebtor 
in a contract; a joint debtor. 2. A co-creditor in a 
contract; a joint creditor. Pl. correi (kor-ee-1). See 
STIPULATIO, * 


corrigendum (kor-o-jen-dem), n. (Latin “correction"] 
An error in a printed work discovered after the work 
has gone to press. — Also termed erratum. Pl. corri- 
genda (kor-a-jen-da). 


corroborate (ko-rob-a-rayt), vb. To strengthen or con- 
firm; to make more certain <the witness corroborat- 
ed the plaintiff's testimony>. 


corroborating evidence. See EVIDENCE. 
corroborating witness. See wrtNess. 


corroboratian (ke-rob-e-ray-shan), 1. 1. Confirmation 
or support by additional evidence or authority <cor- 
roboration of the witness's testimony>. [Cases: Wit- 
nesses @>410-416. C.J.S. Witnesses §§ 776-787.] 2. 
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Formal confirmation or ratification <corroboration 
of the treaty>. — corroborate, vb. — corroborative 
(ka-rob-a-ra-tiv), adj. — corroborator (ka-rob-a-ray- 
ter), 7. 


corroborative evidence. See corroborating evidence un- 
der EVIDENCE. 


corrody. See corony. 
corrupt, adj. 1. Archaic. (Of a person) subject to cor- 
ruption of blood. 


“(T]here are divers offences made Treason by Act of Parlia- 
ment, whereof, though a Man be Attaint, yet his Blood, by 
Provisoes therein, is not corrupt, nor shall he forfelt any 

Blount, Nomo-Lexicon: A Law-Dictlonary 


thing... ." Thomas 
(1670). 
2. Having an unlawful or depraved motive; esp., 


influenced by bribery. 


corrupt, vb. 1. Archaic. To impose corruption of blood 
on (a person). 2. To a (a_person’s morals or 
principles) from goud to bad. 


corrupting, n. See IMPAIRING ‘THE MORALS OF A MINOR. 


corruption. 1. Depravity, perversion, or taint; an im- 
pairment of integrity, virtue, or moral principle; 
esp.. the impairment of a public official's duties by 
bribery. (Cases: Officers and Public Employees 
@121. CJS. Officers and Public Employees 
§§ 329-334.) 

“The word ‘corruption’ indicates impurity or debasement 

and when found In the criminal law ft means vig meet or 

gross ype ys Rollin M. Perkins & Ronald N. Boyce, 

riminal Law 85S (3d ed. 1882). 

2. The act of doing something with an intent to give 
some advantage inconsistent with official duty and 
the rights of others; a fiduciary's or official's use of a 
Station or office to procure some benefit either 
personally or for someone else, contrary to the 
rights of others. 


corruption in office. See official misconduct under mis. 
CONDUCT. 

corruption of a minor. See IMPAIRING THE MORALS OF A 
MINOR. 


corruption of blood. A defunct doctrine, now consid- 
ered unconstitutional, under which a person lose 
the ability tu inherit or pass property as a result of 
an attainder or of being declared civilly dead. — 
Also termed corruption of the blood. See aATTAINDER; civil 
death (1) under veaTu. 
“Comuption of blood is, when any one is attainted of 
or treason, then his blood is said to be comupt: a eee 
whereof nelther his children, nor any of his blood, can be 
hetrs to him, or to i bephea ancestor, for that thay ought to 
claim by him. And if he were a noble or gentleman before, 
he and all his children are made puseby_ionch and 
ungentle ...." Termes de la Ley 125 (ist Am. ed. 1812). 
corruptly, adv. In a corrupt or depraved manner; by 
means of corruption or bribery. © As used in crimi- 
nal-law statutes, corrupily usu. indicates a wrongful 
desire for pecuniary gain or ather advantage. 


corrupt-motive doctrine. Criminal law. The rule that 
conspiracy is punishable only if the agreement was 
entered into with an evil purpose, not merely with 
an intent to do the illegal act. @ This doctrine — 
which originated in People v. Powell, 63 N.Y. 88 
(1875) — has heen rejected by the Model Penal 


cost 


Code. — Also termed Powell doctrine. [Cases: Con- 
spiracy 24.5. C.J.S. Conspiracy §§ 111-112.) 


corrupt-practices act. A federal or state statute that 
regulates campaign contributions and expenditures 
as well as their disclosure. (Cases: Elections 317.1. 
C.J.S. Elections § 329.) 


corsnaed, n. See ordeal of the morsel under ORDEAL. 
corsned, n. See ordeal of the morsel under ORDEAI.. 


corvée seigneuriale (kor-vay sen-yuu-ree-ahl). [French] 
Hist. Services due the lord of the manor. — Often 
shortened to corvée. 


cosen, vb, See CozEN. 
cosening, n. See COZENING. 


cosign, vb. To sign a document along with another 
person, usu. to assume obligations and to supply 
credit to the principal obligor. — cosignature, n. 


cosigner. See COMAKER. 


cosinage (kez-an-ij). Hist. A writ used by an heir to 
secure the right to land held by a great-great-grand- 
father or certain collateral relatives. — Also spelled 
cosenage; cousinage. — Also termed consanguineo; de 
consanguineo; de consanguinitate. CI. let; BESAYEL. 
“(There ts the closest possible affinity between tha Mort 
d Ancestor and the action of Cosinage. ff | claim the seisin 
the seisin of a iirst 
uralty, the two stand far 
Frederic W. Maitland, Histo: 
‘soe Law Before the Time of Edward | 569 (2d ed. 


of uncle, | use the one; if | cl 


cosmetic damages. See NAMAGES. 


cost, n. 1. The amount pad or charged for something; © 
price or expenditure. Cf. expense. 


aboriginal cost. The cost of an asset incurred by 
the first aaa to use it for public utilities. 
[Cases: Public Utilities @°124. C.].S. Public Utilities 
§§ 23-26, 30-33, 48-49.} 


acquisition cost. 1. An asset's net price; the original 
cost of an asset. — Also termed historical cost; 
original cost. 2. LOAN. a 


after cost. A delayed expense; an expense, such as 
one for repair under a warranty, incurred after 
the principal transaction. . 


applied cost. A cost appropriated to a project be- 
fore it has been incurred. 


average cost. The sum of the costs of beginning 
inventory costs and the costs of later additions 
divided by the total number of available units. 


avoidable cost. A cost that can be averted if pro- 
duction is held below a certain level so that addi- 
tional expenses will not be incurred. 


oe cost. 1. Accounting. The variable cost of 
tocking one unit of inventory for one year. © 
Carrying cost includes the opportunity cost of the 
capital invested in the inventory. — Also termed 
cost of carrying. 2. A current charge or noncapital 
expenditure made to prevent the causing or accel- 
erating of the termination of a defeasible estate, as 
well as the sums spent on repairs required by the 
duty to avoid permissive waste. 


common cost. See indirect cost. 


cost accounting 


cost of completion. Contracts. An element of dam- 
ages based on the expense that would be incurred 
by the party nat in breach to finish the promised 
performance. [Cases: Damages 121. C.J.S. Dam- 
ages § VL] 

direct cost. The amount of money for material, 
labor, and overhead to produce a product. 


distribution cost. Any cost incurred in marketing a 
product or service, such as advertising, storage, 
and shipping. 

fixed cost. A cost whose value does not fluctuate 
with changes in output or business activity; esp., 
overhead expenses such as rent, salaries, and de- 
preciation. — Also termed fixed charge, fixed ex- 
pense. aS 

flotation cost. (usu. pl.) A cost incurred in issuing 
additional stock. 


historical cost. See acquisitian cost. 
implicit cost. Sec opportunity cast. 


indirect cost. A cost that is not specific to the 
production of a particular good or service but that 
arises from production activity in general, such as 
overhead allocations for general and administra- 
tive activities. — Also termed common cost. 


manufacturing cost. The cost incurred in the pro- 
duction of goods, including direct and indirect 
costs. , 


marginal cost. The additional cost incurred in pro- 
ducing one more unit of output. 


mitigation cost. A party's expenditures to reduce 
an existing harm so that further damage might be 
halted, slowed, or diminished. 


mixed cost. A cost that includes fixed and variable 
costs. 


net book cost. The cost of property when it was first 
acquired or devoted to public use, minus accumu- 
lated depreciation. — Also termed rate-base value. 


net cost. The cost of an item, arrived at by sub- 
tracting any financial gain from the total cost. 


pa anbleier, & cost. The cost of acquiring an asset 
measured by the value of an alternative investment 
that is forgone <her opportunity cost of $1,000 in 
equipment was her consequent inability to invest 
that money in bonds>. — Also termed tmplicit cast. 


original cost. See acquisition cost. 


foe cost. The true price paid for goods on a 
ona fide purchase. : 


prophylactic cost. A party’s expenditures to pre- 
are property to withstand or prevent potential 
uture harm. @ These costs are not related to any 
existing property damage and are usu. not recov- 
erable under insurance contracts. 


replacement cost. The cost of a substitute asset that 
is equivalent to an asset currently held. © The new 
asset has the same utility but may or may not be 
identical to the one replaced. 


social cost. The cost to society of any particular 
practice or rule <although automobiles are unde- 
niably beneficial to society, they carry a certain 
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social cost in the lives that are lost everv year on 
the road>. 


sunk cost. A cost that has already been incurred 
and that cannot be recovered. 


tangible cost. Oil & gas. A particular expense asso- 
ciated with drilling, such as the costs incurred for 
materials and land © Drilling and testing costs are 
considered intangible. 


transaction cost. (usu. pl.) A cost connected with a 
process transaction, such as a broker's commission, 
the time and effort expended to arrange a deal, or 
the cost involved in liugating a dispute. 


unit cost. The cost of a single unit of a product or 
service; the total manufacturing cost divided by 
the number of units. 


variable cost. The cost that varies in the short run 
in close relationship with changes in output. 


2. (pl.) The charges or fees taxed by the court, such 
as filing fees, jury fees, courthouse fees, and report- 
er fees. — Also termed court costs. 3. (pl.) The 
expenses of litigation, prosecution, or other lega! 
transaction, esp. those allowed in favor of one party 
against the other. @ Some but not all states allow 
parties to claim attorney's fees as a litigation cost. — 
Also termed (in sense 3) litigation costs. (Cases: Costs 
e2, 146-194; Federal Civil Procedure 
2721-2748. C.J.S. Copyrights and Intellectual Prop- 
erty § 83; Costs §§ 2-3, 6, 8-9, 94-97, 99-101. 
105-124.) 


accruing costs. Costs and expenses incurred aticr 
judgment. 


costs of increase. See (STS OF INCREASE. 

costs of the day. Costs incurred in preparing for 

trial. 

costs to abide event. Costs incurred by a successful 
arty who is entitled to an award of those costs 

incurred at the conclusion of the matter; esp., 

appellate court's order for payment of costs to the 
arty who finally prevails in a proceeding that has 

n returned to a lower court. (Cases: Costs 
S69. CJ.S. Costs § 2]. 


interlocutory costs. Costs incurred during the pen- 
dency of an appeal. - he, 

taxable cost. A litigation-related expense that the 
oes party is entitled to as part of the court's 
award. 


cost accounting. See cost accounting method under ac 
‘COUNTING METHOD. 


cost accounting method. See acCOUNTING METHOD, 


cost and freight. A mercantile-contract term allocating 
the rights and duties of the buyer and the seller of 
‘cods with res to delivery, payment, and risk of 
oss, whereby ihe seller must (1) clear the goods for 
export, (2) arrange for transportation by water, and 
(3) pay the costs of shipping to the port of destina- 
tion. @ When the goods are safely stowed on the 
receiving ship while docked, the seller’s delivery is 
complete; the risk of loss then passes to the buyer. 
This term is used only when goods are transported 
by sea or inland waterway. — Abbr. CF; CFR; C & F; 
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CandF. Cf. cost, INSURANCE, AND FREIGHT; FREE ON 
Boarn. [Cases: Sales €°77(2), 202(5). C.J.S. Sales 
§§ 96-98.) 


cost approach. A method of appraising real property, 
based on the cost of building a new structure with 
the same utility, assuming that an informed buyer 
would pay no more for the property than it would 
cost to Podd a new structureshaving the same useful- 
ness. Cf. MARKED APPROACH; INCOME APPROACH, (Cases: 
‘Taxation G°348(4).] 


cost basis. See Basis (2). 


cost-benefit analysis. An analytical technique that 
weighs the costs of a proposed decision, holding, or 
project against the expected advantages, economic 
or otherwise. 


cost bill. See till of costs under pitt. 12). 
cost bond. See 80ND (2). 


cost-book mining company. An association of persons 
organized for the purpose of working mines or 
lodes, whose capital stock is divided into shares that 
are transferable without the consent of other mem- 
bers. @ The management of the mine is entrusted to 
an agent called a purser. (Cases: Mines and Minerals 
101. CJ.S. Mines and Minerals §§ 396-401.} 


cost depletion. (il & gus. The recovery of an vil-and- 
gas producer's basis (i.c., invesuneat) in a producing 
well by deducting the basis proportionately over the 
producing life of the well. Treas. Reg. § 1.611-2. Cf. 
PERCENTAGE DEPLETION. 
“Undar cost depletion, the taxpayer in an ail and 
property Geture tne basis in the from the icone 
as oil and gas are produced and sold. Cost deptetion is 
calculated by a formula ... {thai} relates the recovary of the 
taxpayer's investment to the proper that the current unit 
sales of oil and bear to tal anticipated sales of oll 
ane gs Bom a pipparn Tne veamele is recovered 
ly over the fife of the reserves.” John S. Lowe, O/f and 
Gas Law in a Nutshell 353 (3d ed. 1995). 
cost, insurance, and freight.- A mercantile-contract 
term allocating the rights and duties of the buyer 
and the seller of goods with respect to delivery, 
payment, and risk of loss, whereby the seller must 
(1) clear the goods for export, (2) afrange for trans- 
poration by water, (3) procure insurance against the 
uyer's risk of damage during carriage, and (4) pay 
the costs of shipping to the port of destination. @ 
The seller's delivery is complete (and the risk of loss 
passes to the buyer) when the goods are loaded on 
the receiving ship while docked in the port of ship- 
ment. This tcrm is used only when are trans- 
ported by sca or inland waterway. — Abbr. CIF; 
C.LF. Cf. cosy Ann FREIGHT; FREE ON BOARD. [Cases: 
Sales @77(2). C.J.S. Sales §§ 96-98.) 
“Ct! Late mercantile 


American Foreign Trade Definitions — 1941. Under all of 
these definitions the letters ‘c.1.f." mean that hive eave 

, the cost of Insuring them for the 
jer of the buyer, and the cost of canving 


the 
par deisel Perea ned” Willan ©. He Sani: 
fonn Commercial Code Series §, 232001 (1984), 
CIF destination. A contractual term denoting that 


the price includes in a lump sum the cost of the 
gi and the insurance and freight to the named 


cotarius 


destination. — Also termed C.I.f. place of destina- 
tion. (Cases: Sales €>77(2). C.].S. Sales §§ 96-98.) 


cost justification. Under the Robinson-Patman Act, 


an affirmative defense against a charge of price 
discrimination dependent on the seller's showing 
that it incurs lower costs in serving those customers 
who are paying less. 15 USCA § 13(a). 


cost-of-capital method. A means of measuring a utili- 


ty'’s cost of acquiring debt and equity capital. © 
Regulatory commissions often. use this method to 
determine a fair rate of return for the utility's inves- 
tors. (Cases: Public Utilities C7129. C.J.S. Public Utili- 
ties §§ 35, 38-41, 57.) 


cost of carrying. See carrying cost under cost. 
cost of completion. See cost (1). 


cost-of-living adjustment. An automatic increase or 
decrease in the amount of money, usu. support or 
maintenance, to be paid by one party to another, the 
adjustment being tied to the cost-of-living-adjust- 
ment figures maintained and updated by the federal 
government. — Abbr. COLA. 


cost-of-living clause. A provision (as in a contract or 
lease) that gives an automatic wage, rent, or benefit 
increase tied in some way to cost-of-living rises in the 
economy. @ A cost-of-living clause may also cover a 
decrease, though this is rare. See ination. [Cases: 
Landlord and Tenant €200.7.] 


cost-of-living index. Sce CONSUMER PRICE. INDEX. 
cost-plus contract. See CONTRACT. 

cost-push inflation. See INFLATION. 

costs de incremento. See COSTS OF INCREASE. 


costs of collection. Expenses incurred in receiving 
payment of a note; esp., attorney's fees created in 
the effort to collect a note. (Cases: Bills and Notes 
534. C.J.S. Bills and Notes; Letters of Credit §§ 238, 
297, 806, 312-328, 339.) 


costs of increase. Costs of court awarded in addition 
to what a jury awards. @ Juries usu. awarded the 
successful party only a small sum for costs. A party 
wishing to recoup the additional costs had to file an 
aftidavit of increase setting forth what further costs 
were incurred by taking the matter through trial. — 
Also termed costs de incremento. See affidavit of increase 
under arripavit. [Cases: Costs 1-283; Federal Civ- 
il Procedure @°2721-2748. C.J.S. ights and In- 
tellectual Property § 83; Costs §§ 2-209.) 


costs of the day. See Cast (3). 
costs to abide event. See Cost (3). 


cosurety. A surety who shares the cost of performing 
suretyship obligations with another. See svrery. 
(Cases: Principal and Surety 62, 191-200. C_J-S. 
Principal and Surety §§ 71, 259-280, 289-291.] 


cosuretyship. The relation between two or more sure- 
ties who are bound to answer for the same duty of 
the principal. and who are jointly responsible for 
any loss resulting from the principal's default. 

cotarius (ke-tair-ee-es). [Law Latin] Hist. A socage- 
tenure serf who holds land by paying rent and 
providing some personal services to the lord. @ Both 


cotenancy 


colarius and coterellus serfs were also known as coltag- 
ers. Cf. COTERELLUS. 


cotenancy,. See TENANCY, 


coterellus (kot-a-rel-as). [law Latin) Hist. A serf who 
inhibits a cottage; a servile tenant whose person, 
issue, and goods are at the disposal of the lord. — 
Also spelled caterell. CE carrartes, 
“Coterellus.... A cottager. Considered by S and 
athers, the same with cofarius. But Cowell the dis- 
tinction that the cotarius had free socage tenure, and pald a 
stated firm (rent) In provisions or money, with soma occa- 
sional customary service; whereas the colereiius seamed to 
have heid [n mere villenage, and had his person and issue 
Baan ee eo oe 1 Alexan- 
ve . Burl, A Law-Dictionary and Glossary 367 (2d ed. 


coterminous (koh-ter-me-nes), adj. 1. (OF ideas or 
events) coextensive in time or meaning <Judge 
Smith's tenure was coterminous with Judge Jas- 
per's>. 2. CONTERMINOUS (1). 


cotland (kot-land). Hist. land held by a cottager. 
whether in socage or villeinage tenure. 


cotortfeasor (koh-tort-fee-zar). One who, together 
with another, has committed a tort. See TOR TFEASOR. 
[Cases: Torts 21. C.].S. Torts §§ 36-38.) 


cotrustee. One of two or more persons in whom the 
administration of a trust is vested. @ The cotrustecs 
form a collective trustee and exercise their powers 
jointly. — Also termed joint trustee. See TRUSTEE. 
[Cases: Trusts €@238. C.J.S. Trover and Conversion 
§ 345.) 

cotset (kot-set). Hist. A villein who provides labor to a 
lord in exchange for a cottage and plot of land. — 
Also termed cotselus. 


cottier (kot-ee-or). 1. Hist. A serf who lives in a cot- 
tage: a cottager. @ Over time, collier has come to 
refer to a day laborer or a rural dweller. 2. Hist. Irish 
law. A tenant who leases a house and a small (usu. 
two acres or less) plot of land. 


couchant and levant (kow-chant / lev-ant). adj. See Le. 
VANT AND COUCHANT, 


council. I. A deliberative assembly <the U.N. Security 
Council>. 

common council. 1. In some cities, the lower 
branch of a city council. (Cases: Municipal a 
rations 82. C.J.S. Municipal Corporations § 209.) 
2. In some cities, the city's governing board. 
[Cases: Municipal Corporations €80. C.J.S. Mu- 
nicipal Corporations §§ 208-210, 213-219.) 


general council. A body of elected persons who 
represent all the citizens of a territory or members 
ofan organization. 
select council. In some states, the upper branch of 
a city council. 

2. An administrative or executive body <a purish 

council>. 

councillor. See CouNcHOR. 


Council of Economic Advisers. A three-member 
council in the Executive Office of the President 
responsible for analyzing the national economy and 
advising the President on economic matters. @ Creat- 
ed by the Employment Act of 1946, it now functions 
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under Reorganization Plan No. 9 of 1953. Its mem- 
bers are appointed by the President with the advice 
and consent of the Senate. — Abbr. CEA. 


Council of the North. Hist. A body used by the 
Tudors to administer the northern parts of England 
(esp. Yorkshire) during the 16th and 17th centuries. 
@ The council probably predated the Tudors, but 
Henry VIII revived it. In addition to enforcing 
Crown policy in the northern territories, the appoin- 
tees (many of whom were Liwyers) exercised wide 
criminal and civil jurisdiction. The Council disband- 
ed ca. 1640. 


Council on Environmental Quality. A three-member 
council in the Executive Office of the President 

. responsible for developing and recommending na- 
tional policy on environmental quality. © The council 
was created by the National Environmental Policy 
Act of 1969. Its memb-rs are appointed by the 
President with the advice and consent of the Senate. 
42 USCA §§ 4321 et seq., $8 4371 et seq. — Abbr. 
CEQ. 

councilor, n. A person who serves on a council, esp. at 
the local level. — Also spelled counciller. — cauncil- 
lorship, n. 


counsel, n. 1. Advice or assistance <the lawyer's coun- 
sel was to petition immediately for a change of 
immigration status>. 2, One or more lawyers who 
represent -° client <the client acted on advice of 
counsel>. — In the singular, also termed counselor; 
rounselor-at-law, Cf. xrrorxey; Lawyer. 3. English law. 
A member of the bar; aignister. 


advisory counsel. 1. An attorney retained merely to 
eve advice on a particular matter, as distinguished 

rom one (such as trial counsel) actively participat- 
ing in a case. 2. See standby counsel. 


appellate counsel. A lawyer who represents a party 
on appeal. © The term is often used in contrast 
with inal counsel. 


appointed counsel. See assigned counsel. 


assigned counsel. An attorney appointed by. the 
court to represent a person, usu. an indigent 
person. — Also termed court-appointed attorney; 
court-appointed counsel; appointed counsel. (Cases: 
Criminal Law €641.7(1); Federal Civil Procedure 
©1951; Trial 21. CJ.S. Criminal Law 
§§ 277-278, 280, 295, 297-299, 307, 318-319; 
Trial § 94.) : 


corporate counsel. An in-house auiorney for a cor- 
poration. See in-house counsel. 


corporation counsel, A city attorney in an incorpo- 
rated municipality. See cnv atrorney. (Cases: Mu- 
nicipal Corporations 62 14(3).] 


counsel of record. See attorney of record under av- 
“TORNEY. 


court-appointed counsel. See assigned counsel. 


general counsel. 1. A lawyer or law firm that repre- 
sents a client in all or most of the client's legal 
matters, but that sometimes refers extraordinary 
matters — such as litigation and intellectual-prop- 
erty cases — to other lawyers. 2. The most senior 
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lawyer in a corporation's legal department, usu. 
also a corporate officer. 


house counsel. Sce in-house counsel. 


independent counsel. An attorney hired to provide 
an unbiased opinion about a case or to conduct an 
impartial investigation; esp., an attorney appoint- 
ed by a governmental branch or agency to investi- 
gate alleged misconduct within that branch or 
agency. See special prosecutor under prosecutor. Cf. 
special counsel. (Cases: United States 40. C.J.S. 
United States §§ 58-60.) 


in-house counsel. One or more lawyers employed 
by a company. — Also termed house counsel. See 
corporate counsel. 


junior counsel. 1. The younger or lower-ranking of 
two or more attorneys employed on the same side 
of a case, esp. someone charged with the less 
important aspects of the case. 2. English law. The 
barrister who assists Queen’s Counsel. 


King’s Counsel. See KING's COUNSEL. 


lead counsel. 1. The more highly ranked lawyer if 
two or more are retained; the lawyer who manages 
or controls the case or cases, esp. in class actions or 
multidistrict litigation. — Also termed senior coun- 
sel; attorney in charge. 2. QUEEN'S COUNSEL; KING'S 
COUNSEL. — Also termed leading counsel. 


local counsel. One or more lawyers who practice in 
a particular jurisdiction and are retained by non- 
resident counsel to help prepare and try a case or 
to complete a transaction in accordance with that 
jurisdiction's law, rules, and customs. 


of counsel. 1. A lawyer employed by a party in a 
case; esp., one who — although not the principal 
attorney of record — is employed to assist in the 
preparation or management of the case or in its 
presentation on appeal. 2. A lawyer who is affiliat- 
ed with a law firm. though not as a member, 
partner, or associate. 


Queen’s Counsel. See QUEEN'S COUNSEL. 


senior counsel. 1, See lead counsel. 2. See KING's 
COUNSEL; QUEEN'S COUNSEL. 


settlement counsel. See CIRCUIT MEDIATOR. 


counsel. An attorney employed by the state 
or political subdivision to assist in a particular case 
when the public interest so requires. — Also 
termed special altorney. Cf. independent counsel. 
[Cases: Attorney General €=2. C.].S. Allorney Gen- 
eral §§ 4-5.) 


standby counsel. An attorney who is appointed to 
be prepared to represent a pro se criminal defen- 
dant if the defendant's self-representation ends. @ 
The standby counsel may also provide some advice 
and guidance to the defendant during the self- 
representation. — Also termed advisory counsel. 
[Cases: Criminal Law 641.10(3). C.J.S. Criminal 
Law § 297.) 

trial counsel. 1. A lawyer who represents a party at 
trial. @ The term ss aller ised. in conitane with 
appellate counsel. 2. Military law. The person who 
prosecutes a case on the government's behalf. 


count 


counsel, assistance of. See ASSISTANCE OF COUNSEL. 
counsel, right to. See riGatr TO COUNSEL. 

counsel and procure. See AID AND ABET. 
counselor. See COUNSEL (2). 

counselor-at-law. See COUNSEL. (2). 


count, n. Procedure. 1. The part of an indictment 
charging the suspect with a distinct offense. 2. In a 
complaint or similar pleading, the statement of a 
distinct claim. Cf pectaration (7). [Cases: Federal 
Civil Procedure 627; Pleading 6-53. C.J.S. Plead- 
ing § 150.) 
“This word ... 's in our otd law-books used synonymous! 
with declaration... But when the sul embraces two oF 
more causes of action (each of which of course requires a 
different statement), or when the plalhtiff makes two or more 
statements of one and the same cause of action, 
each several statement is called a count, and ail of them, 
collectively, constitute the declaration.” 1 John Bouvier, A 
Law Dictionary 245 (1839). 
common count. Hist. In a plaintiffs pleading in an 
action for debt, boilerplate language that is nat 
founded on the circumstances of the individual 
case but is intended to guard against a possible 
variance and to enable the plaintiff to take advan- 
tage of any ground of liability that the proof may 
disclose. @ In the action for indebitatus assumpsit, 
the common count stated that the defendant had 
failed to pay a debt as promised. See indehitatus 
assumpsit under ASSUMPSIT. 


general count. A count that states the plaintfls 
claim without undue particularity. 


money count. Hist. A count, usu. founded ou a 

simple contract, giving rise to a claim for payment 

of money. 
“Simpte contracts, express or Implied, resulting in mere 
debts, are of so vent occurrence as causes of action, 
that certain concise forms of counts were devised for suing 
upon them. These are called the ‘indebitatus’ or ‘money 
counts.’ ” 2 Stewart Rapalie & Robert L. Lawrence. A Dictio- 
naty of American and English Law 833 (1883). 


multiple counts. Several sgparate causes of action 
or charged offenses contained in a single pleading 
or indictment. [Cases: Pleading 50. C.J.S. Plead- 
ing §§ 147-148.] 


omnibus count (ahm-ni-bas). A count that combines 
into one count all money claims, claims for goods 
sold and delivered, claims for work and labor, and 
claims for an account stated. 


separate count. One of two or more criminal 
charges contained in one indictment, each charge 
constituting a separate indicument for which the 
accused may be tried. [Cases: Indictment and In- 
formation 97. C.J.S. Indictments and Informations 
§ 133,] 


sereral count. One of two or more counts in a 
pleading. cach of which states a different cause of 
action. (Cases: Pleading €°50, 53. C.).S. Pleading 
§§ 147-148, 150.) 


special count. A section of a pleading in which the 
plaintiff's claim is stated with great particularity — 
usu. employed only when the pleading rules re- 
quire specificity, (Cases: Pleading G18, 50. C.J.S. 
Pleading §§& 70-71, 147-148, 162, 165.] 


count 


3. A canvassing. See CANvass (2), 4. Hist. The plain- 
tiif’s declaration, or initial pleading, in a real action. 
See pectarwrion (a. 5. Patents. The part of a patent 
application that defines the subject matter in a 
priority contest (i.¢., an interference) between two or 
more Se precauis or between one or more applica- 
tions and one or more patents. See INTERFERENCE (3). 
{Cases: Patents @106(2). C.J.S. Patents §§ 163-164, 
167, 169.) 


count, wb, 1. In pleading, to declare or state; to 
narrate the facts that state a claim. 2. Hist. To plead 
orally; to plead or argue a case in court. 


counted vote. See vore (4). 


counter. Hisi. An advocate or professional pleader; 
one who counts (i.e., orally recites) for a client. © 
Counters had coalesced into an identifiable group 
practicing before tie Common Bench by the beat 
ning of the 13th century. They were the leaders of 
the meclieval legal profession, and over time came to 
be known as serjeants-at-law. — Also spelled countor; 
contor, counteur. Sce SERJEANT-AT-LAW, 


counteraction. See COUNTERCLAIM. 
counteraffidavit. See AFFIDAVIT. 
counterbond. See sonb (2). 


counterclaim, n. A claim for relief asserted against an 
opposing party after an original claim has been 
made; esp., a defendant's claim in opposition to or 
as a setoff against the plaintiffs claim. — Also 
termed counteraction; countersuit; cross-demand. Cf. 
cross-ciaim, (Cases: Federal Civil Procedure 
775-784; Set-off and Counterclaim 9. C.J.S. 
Set-off and Counterclaim §§ 9-10, 65.] — counter- 
claim, vb. — counterclaimant, n. 
“Under [Fed. A. Civ. P.} 13 the court has broad discretion 
to allow claims to be in order Santer soe 
rescfution of all controversies between the In one 
sult. Rute 13(c) specicey provides that the counterclaim- 
ant Is not fimited by recovery sought by the cpposing party 
hacia ce fade rg ng Ba amount. Further, the 
general tegal rute Is that It is Immaterial whether a counter- 
is legal or equitable for of determining 
whether tt pore brought under Rule 13.... The 
will further 


elimination of circuity of cack ond muttipie {tl ation.” 8 
Chartes Alan Wright et al., Federal Practice and 3) 
§ 1403, at 15-16 (2d ed. 1990). 
counterclaim. A counterclaim that must 
epson to be cognizable, usu. because it relates 
to the opposing party's claim and arises out of the 
same sub; ect matter. @ If a defendant fails to assert 
a comnpuliory counterclaim in the original action, 
that claim may not be brought in a later, separate 
action (with some exceptions). See Fed. R. Civ. P. 
13(a). [Cases: Federal Civil Procedure ©°775; 
Judgment @585(4); Set-off and Counterclaim 
$60. C.].S. / 8§ 775, 777-778; Set-off and 
Cou: fain §§ 102--103.) 
permissive counterclaim. A counterclaim that need 
not be asserted to be cognizable, usu. because it 
does not arise out of the same subject matter as 
the opposing party's claim or involves third parties 
over which the court does not have jurisdiction. @ 
Permissive counterclaims may be brought in a 
later, separate action. See Fed. R. Civ. P. 13(b). 


counterdeed. See n£Eb. 
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counterfeisance (kown-tar-fee-zants). Archaic. The act 
of counterfeiting. 


counterfeit, vb. To unlawfully forge, copy, or imitate 
an item, esp. money or a negotiable instrument 
(such as a security or promissory note) or other 
officially issued item of value (such as a postage 
stamp or a food stamp), or to possess such an item 
without authorization and with the intent to deceive 
or defraud by presenting the item as genuine. @ 
Counterfeiting includes producing or selling an item 
that displays a reproduction of a genuine trademark, 
usu. to deceive buyers into thinking they are pur- 
chasing genuine merchandise. See 18 USCA §§ 470 
et ae [Cases: Counterfeiting $1. Trade Regulation 
$312. CJ.S. Counterfeiting §§ 2. 8; -Marks, 
Trade-Names, and Unfatr Competition § 151.] — coun- 
terfeiting, n. — counterfeit, n. — counterfeit, adj. 
“Literally a counterfeit ts an tmitation intended to pass fer an 
abe, har Hence It is spurious or false, and fo counterfett Is to 
foaie fena, Eoe Une Tensor tha veros coumerren ana compe 


of criminal 

teting is the unlawful making of false in the simili- 
tude of the genuine, A one time under Engish states 
was made treason. Under modem statutes it is a felony.” 
Rollin M. Perkins & Ronald N. Boyce, Criminal Law 431-32 
(3d ed. 1982). 

Counterfeit Access Device and Computer Fraud and 
Abuse Act of 1984. A federal statute that criminal- 
izes various computer-related activities such as ac- 
cessing without permission a computer system be- 
longing to a bank or the federal government, or 
using that access to improperly obtain anything of 
value. 18 USCA § 1030. 

counterfeiter. A person who makes an unauthorized 
imitation of somethin (cp. a document, currency, 
or another's aeanure} with the intent to deceive or 
defraud. 


counterfeiting, n. The unlawful forgery, copying, or 
imitation of an itein, esp. money or a negottable 
instrument (such as a security or promissory note) or 
other officially issued item of value (such as a post- 
age stamp), or the unauthorized possession of such 
an item, with the inteat to deceive or defraud b 
claiming or passing the item as genuine. See 1 
USCA §8§ 470 et seq. —. counterfeit, vb. — counter- 
feit, adj. — counterfeit, n. 

counterfeit mark. See counterfeit trademark under 
TRADEMARK. 


counterfeit recording. Copyright. An unauthorized 
copy of a OP TEM Diotede recording’s sounds, 
artwork, label, trademark, or packaging. — Also 
termed bootleg recording. 


counterfeit trademark. See TRADEMARK. 


counterfoil (kown-tar-foyl), n. A detachable part of a 
writing on which the particulars of the main part are 
summarized. @ The most common example is a 
check stub, on which the date, the payee, and the 
amount are typically noted. 

counterletter. Civil law. A document in which the 

arties to a simulated contract record their true 
intentions. La. Civ. Code art. 2025. @ For example, 
the record owner of real property may acknowledge 


eee 
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in a counterletter that another person actually owns 
the property; the counterletter may then be used 
when the property is to be reconveyed after a peri- 
od. A counterletter can have no effect against a third 
party acting in good faith. Sce simulated contract 
under CONTRACT. 


countermand (kown-ter-mand), n. 1. A contradictory 
command that overrides or annuls a previous one. 2. 
An action that has the effect of voiding something 
previously ordered; a revocation. — countermand 
(kown-tar-mand or kown-), vb. 


counteroffer, n. Contracts. An offeree’s new offer that 
varies the Yerms of the original offer and that ordi- 
narily rejects and terminates the original offer. © A 
late or defective acceptance is considered a counter- 
offer. See MIRROR-IMAGE RULE. [Cases: Contracts @@24. 
C.J.S. Contracts §§ 52-53.] — counteroffer, vb. — 
counterofferor, n. 


counte 1, In conveyancing, a corresponding part 

of an instrument <the other half of the indenture — 

the counterpart — could not be found>. 2. One of 

two or more copies or duplicates of a legal instru- 

ment <this lease may be executed in any number of 

counterparts, each of which is considered an origi- 

nal>. 

“Formerly ‘part’ was used as the o _gerhoted Pear yabanibtcked 

in res: Min covenatis exectied ir cocticain bot how cach 

co; called a‘ ‘" 2 Stewart je & Robert 

tiees) ince, A Dictionary of American and English Law 927 

‘ nterparts are not nowadays written on the same parch- 

ment, but that which is exenaited by the rantor ‘of an 

ree cue Sree nee nae 

passes — for example, a 

lessee — is called the ‘counterpart.’ G.C. Chashire, Mod- 
em Law of Real Property 674 (3d ed.-.$23). 


counterpart writ. See writ. 


counterpromise, n. A promise made in exchange for 
another party's promise <a promise supported by a 
counterpromise is binding in its inception>. See 
bilateral contract under contract. (Cases: Contracts 
$55. C.J.S. Contracts § 109.) — counterprumise, vb. 


counter-roll. Hist. A record kept by an officer as a 
check on another officer’s record, esp. the rolls 
maintained by a sheriff and a coroner. 


countersign, vb. To write onc’s own name next to 
someone else's to verify the other signer's identity. 
(Cases: Signatures 1. C.J.S. Signatures §§ 1-16.] — 
countersignature, n. 
countersuit. See COUNTERCLAIM. 
countertrade. A type of international trade in which 
purchases made by an importing nation are linked 
to offsetting purchases made by the exporting na- 
tion. pone 
“Countertrade is barter In modem clothes. tt developed 
EDIBY 68 Koren’ Of Boing: business with the USSR and 
Eastern nations In the 1970s and 1980s, before 
the major economic and political reforms tended to diminish 
TCIsOe B Rchaat ie Gerona tion 
Folsom & Michae! W. Gordon, Intemational Business Trans- 
&ctions § 2.1, at 46 (1995). 
countervailable subsidy. See suasipy. 
countervailing duty. See DUTY (4. 


countervailing equity. See equrrv. 


county palatine 


counter will. See mutual will under wit 


countes (kawn-teez). [Law French] Hist. A direction 
given by a clerk of a court to a crier, after a jury was 
sworn, to count the jury members. 
“Of this ignorance we may see dally instances, In the abuse 
of two legal terms of lent French; one, the prologue to 
ail proclamations, ‘oyez, or hear ye,’ which is generally 
pronounced most unmeaningly, ‘O yes:’ the other, a more 
pardonable mistake, viz.. when a are ell swom, the 
officer bids the crler number them, for which the word in 
law-trench is, ‘countez;’ but we now hear it pronounced In 
very good English, ‘count these.'" 4 Willam Blackstone, 
Commentaries on the Laws of England 334 n.s (1769). 
Counting House of the King’s Household. See soarp 
OF GREEN CLOTH. 


country. 1. A nation or political state; STATE (1). 2. The 
territory of such a nation or state. 


county. The largest territorial division for local gov- 
ernment within a state, generally considered to be a 
political subdivision and a quasi-corporation. @ Every 
county exists as a result of a sovereign act of legisla- 
tion, either constitutional or statutory, separating it 
from the. rest of the state as an integral part of its 
territory and establishing it as one of the primary 
divisions of the state for purposes of civil administra- 
tion. — Abbr. co. (Cases: Counties 1. C.J.S. Coun- 
tizs §§ 2-4.) 
“A county &* a part of the realm, int’ 
sheriff under the king, but all subject to the general govern- 
ment of the realm; and therefore every county is as it were 
an intire body of itself. so that upon a fectiment of lands in 
many towns in one county, fivery of seisin-made in one 
in any one of the towns in the name of ail, sufficeth 
all the tands in all the other towns within tha same 
county: but upon a feoffment of lands in divers counties, 
there must be livery of seisin In county." Sir Henry 
Finch, Law, or a Discourse Thareof 79 (1759). 
foreign county. Any county separate from that of a 
county where matters arising in the former county 
are called into question, though both may lie with- 
in the same state or country. 


county agent. See juvenile officer under OFFICER (1). 


county attorney. An attorney who represents a county 
in civil matters and, in some jurisdictions, who pros- 
ecutes criminal offenders. 


county auditor. Sec avprtor. 

county bond. See nonv (3). 

county commissioner. See COMMISSIONER. 
county court. See COURT. 

county judge. See junce. 

county officer. See OFFICER (D. 


county palatine (pal-a-tin or -tin). Hist. A county in 
which the lord held certain royal privileges, such as 
the right to pardon a felon or to have indictments 
recite that offenses were committed against the 
lord's — rather than the king’s — ce. @ In 
England, there were three such counties: Chester, 
Durham, and Lancaster. The separate legal systerns 
in these counties were slowly eliminated; the last 
vestiges of a apace system were abolished by the 
Courts Act (1971). Cf. proprietary government under 
GOVERNMENT. 


“The counties palatine were Chester, Durham, and Lancas- 
ter. Whatever may be the precise date at which these 


govemed by one 


county property 


counties became ‘Palatine,’ It seems likely that thare was in 
Saxon times a jurisdiction equivatent to of the Palatine 


administratio: 
tots." A:T. Gate, A History of English Legal dnsttutions 192 
"ALT. t, i 
(4th ed. 1910). 
county property. Property that a county is authorized 
to acquire, hold, or sell. (Cases: Counties C7103, 
C.J.S. Counties § 143.) 


county purpose. An objective pursued by a county; 
esp., one that a county levies taxes for. (Cases: 
Counties @ 190.1] 


county seat. The municipality where a county's princi- 
1 offices are located. — Also termed county town. 
[Cases: Counties €°25..C.J.S. Counties § 45.] 


county supervisor. See county commissioner under com. 
MISSIONER. 


county town. See COUNTY SEAT. 
county warrant. See WARRANT (3). 


coup d’état (koo-day-tah). [French “stroke of state] A 
sudden, usu. violent, change of government through 
seizure of power, 


coupon (keo-pon). An interest or dividend certificate 
that is attached to another instrument, such as a 
bond, and that may be detached and separately 
pec’ sigh praia of a definite sum at a speci- 
ied time. — Also termed interest coupon. 


coupon bond. See Bonn (3). 

coupon interest rate. See coupon rate under intEREST 
RATE. 

coupon note. See NOTE «1. 

coupon rate. Sec INTEREST RATE. 

coupon security. See SECURITY. 

coupon yield. See yretp. 

Cour de Cassation. See COURT OF CASSATION. 


courier. A messenger, esp. one who delivers parcels, 
packages, and the like. @ In international law, the 
term denotes a messenger duly authorized by a 
sending state to deliver a diplomatic pouch. 


course of business. The normal routine in managing 
a trade or business: — Also termed ordinary course of 
business; regular course of business, ordinary course; regu- 
lar course. (Cases: Customs and Usages 9. C,J.S. 
Customs and Usages § 15.] 


course of dealing. An established pattern of conduct 
between parties in a series of transactions (e.g., mul- 
tiple sales of goods over a period of years). © Ifa 
dispute arises, the parties’ course of dealing can be 
used as evidence of how they intended to carry out 
the transaction. Cf. Course OF PERFORMANCE; trade 
usage under usacr. (Cases: Contracts 170. C.].S. 

Contracts § 340.] 
“A course of ts distinguishable from a course of 


performance. As defined by the basin ‘course of dealing’ 
with ulate price 60 th thar iw preset coctect 
ularity prior to the o 
while ‘course of performance’ relates to the conduct of the 
les under the cantract in question subsequent to its 
rmation. However, in meaning the two expressions are 
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essentially equivalent." Ronald A. Anderson, Uniform Com- 
mercial Coda § 1-205:86 (1897). 
course of employment. Events that occur or circum- 
stances that exist as a part of one’s employment; 
esp., the time during which an employee furthers an 
employer's goals through employer-mandated di- 
rectives. Cf. scove OF EMPLOYMENT; ZONE OF EMPLOY. 
MENT. 
course of performance. A sequence of previous per- 
formance by either party after an agreement hiss 
been entered into, when a contract involves repeated 
uceasions for pooner and both parties know 
the nature of the performance and have an opportu- 
nity to object to it. @ A course of performance 
accepted or acquiesced in without objection is rele- 
_ vant to determining the meaning of the agreement. 
Cf. course OF DEALING; frade usage under USAGE. 
[Cases: Contracts €°170. C.J.S. Contracts § 340.] 
“(Cjommon taw courts have id the of 
Charme crease comin poco 
mean thelr language before one interprets con- 
tracts.... ‘[CJourse of performance’ refers to a pattem of 
performance of the contract that Is the bors ar of the 
gon as ae to ire of dealing’ wh! hel refers A034 
8 pattem of performance lor contracts between the 
same .” Claude Rohwer & Gordon D. Schaber, Con- 

tracts in a Nutshell 171-73 (4th ed. 1997). 

“The phrase ‘course of parformance’ relates to the way the 
‘ties have acted In performance of the Uieghra contract 
Question. The judicial Inquiry on this paint is limited to the 

way the parties have acted out the far 

contract that fs 


tin con! , &8 distinguished from a 
general pattem of d may embrace many other 
contracts or transactions parties.” Ronald A. 
Anderson, Uniform Commercial Code § 1-205:74 (1997). 


course of trade. See trade usuge under USAGE. 


court, . 1. A governmental body consisting of one or 
more judges who sit to adjudicate disputes and 
administer justice <a question of law fur the court to 
decide>. 
“A court ... §s a permanently organized , wil 
Pendent judicial powers Sohne law, Moola aoe 
and piace fixed by law for the judicial public administration 
of justice." 1 J. pugies. Federal Practice, Jurisdic- 
tion & Procedure § 7, at 8 (1831). 
2. The judge or judges who sit on such a govern- 
mental body <the court asked the parties to ap- 
proach the bench>. 3. A legislative assembly <in 
Massachusetts, the General Court is the legisla- 
ture>. 4. The locale for a legal proceeding <an 
out-of-court statement>. 5. The building where the 
judge or judges convene to adjudicate disputes and 
administer justice <the lawyers agreed to meet at 
the court at 8:00 a.m.>. — Also termed {in sense 5) 
courthouse. 


admiralty court. See ADMIRAL-TY (). 
appeals court. See appellate court. 


appellate court. A court with jurisdiction to review 

ecisions of lower courts or administrative agen- 
cies. — Also termed appeals court; appeal court; court 
of appeals, court of appeal, court ose [Cases: 
Courts 203-254.) 


sf courts are the most [ institutions 
of governance in the United States. Phrotan svete review of 
court and they ensure 


i function lawly o 

that those bodies function lly and that litigants receive 
justice under law. Moreover, they provide authoritative inter- 
Pretations of statutory and constitutional provisions and 


SN ese Bat ato 
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contro! the shaping of the iy as ~~ Piacicadead to aver 
changing circumstances, are lor sources 0 
law." Oaniel Jchn Meador & Jordana Simone Bemstein, 
Appellate Courts in the United States v (1894). 


Archdeacon’s court. See COURT OF ARCHDEACON, 
Article I Court. See legislative court. 

Article HI Court, See aRTICLE WE COURT. 

Bail Court. See Baul. Court. 

Bankruptcy Court. See BANKRUPTCY COURT. 


baronial court. Hist. A feudal court established by 
the owner of extensive lands held directly of the 
king under military tenure. 


base court. Archaic. An inferior court. 
basement court. See BASEMENT COURT. 
bishop’s court. See wisHor’s COURT. 
borough court. See BOROUGH COURT. 


business court. A court that handles exclusively 
commercial litigation. @ In the late 20th century, 
business courts emerged as a way to unclog the 
general dockets and to dispose of commercial cases 
more efficiently and consistently. — Also termed 
commercial court; commercial division. 


byrlaw court. See BYRLAW COURT. 

Central Criminel Court. Sec CENTRAL. CRIMINAL 
COURT. 

children’s court. See juvenile court (1). 

church court. See ecclesiastical court. 


circuit court. 1. A court usu. having jurisdiction 
over several counties, districts, or states, and hold- 
ing sessions in all those areas. See ciRcurT; CIRCUIT- 
RIDING. 2, UNITED STATES COURT OF APPEALS. 


city court. See municipal court. 


civil court. A court with jurisdiction over noncrimi- 
nal cases. — Abbr. Civ. Ct. 


claims court. See court of claims. 
closed court. See CLOSED COURT. 


Commerce Court. Hist. A federal court having the 
ower to revicw and enforce determinations of the 
nterstate Commerce Cammission. @ The Com- 

merce Court existed from 1910 to 1913. 


commercial court. 1. See business court. 2. English 
law. A_court that hears business disputes under 
simplified procedures designed to expedite the 
trials. @ This court was created in 1971 as part of 
a Queen's Bench Division of the High Court of 
ustice. 


commissary court. 1. A court of general ecclesiasti- 
cal jurisdiction presided over by four commission- 
crs appointed by the Crown from the Faculty of 
Advocates. 2. Scots law. A sheriff or county court 
that appoints and confirms the executors of dece- 
dents who have personal property in Scotland. 3. 
Hist. Scats law, A supreme court in which matters 
of probate and divorce were decided. @ This court 
was established in Edinburgh in 1563 to hear cases 
that had previously come under the jurisdiction of 
the ecclesiastical commissary court. It was ab- 
sorbed by the Court of Session in 1836. 


court 


commissioner's court. In certain states, a court huv- 
ing jurisdiction over county affairs and often func- 
tioning more as a managerial group than as a 
judicial tribunal. 


common pleas court. See COURT OF COMMON PLEAS. 


commonwealth court. 1. In some states, a court of 
eneral jurisdiction. {Cases: Courts 118. C.J.S. 
courts § 3.] 2. In Pennsylvania, a court that hears 
suits against the state and reviews decisions of state 
agencies and officials. (Cases: Courts €°242(1).] 


competent court. See court of campetent jurisdiction. 
conciliation court. See small-claims court. 
consistory court. See CONSISTORY COURT. 


constitutional court. 1. A court named or described 
and expressly protected in a constitution; esp., aR. 
TICLE 1 CourT. 2. A court whose jurisdiction is 
solely or primarily over claims that legislation (and 
sometimes executive action) is inconsistent with a 
nation’s constitution. © Germany, for example, has 
state constitutional courts and a Federal Constitu- 
tional Court. 


consular court (kon-sa-lar). A court held by the 
consul of one country within the territory of an- 
other. @ Consular courts are created by treaty, and 
their jurisdiction is usu. limited to civil cases. The 
last of the U.S. consular courts (Morocco) was 
abolished in 1956. [Cases: Ambassadors and Con- 
suls 6. C.J.S. Ambassadors and Consuls §§ 31-32.] 


coroner's court. English law. A common-law court 
that holds an inquisition if a persen died a violent 
or unnatural death, died in prison, or died sud- 
denly when the cause is not known. # The court 
also has jurisdiction over treasure trove. 


corporation court. In some jurisdictions, a court 
that serves an incorporated municipality. See mu- 
nicipal court. 

county court. 1. A court with powers and jurisdic- 
tion dictated by a state consutution or statute. © 
‘The county court may govern administrative or 
judicial matters, depending on state law. — Also 
termed ish court; (in Latin) curia comitatus. 
(Cases: Counties €=38; Courts @182. C.j.S. Coun- 
lies § 63.] 2. See probate court. 


court above. A court to which a case is appealed. — 
Also termed higher court; upper court. 


court a quo (ay kwoh). A court from which a case 
has been removed or appealed. 


court below. A trial court or intermediate appellate 
court from which a case is appealed. — Also 
termed lower court. 


court christian. See ecclesiastical court. 
court de facto. See de facto court. 


court merchant. Hist. A court of limited jurisdiction 
that decided controversies arising between mer- 
chants, dealers, shipmasters, supercargoes, and 
other, usu. transient, people connected with trade. 
© Cases were usu. tried before a jury of merchants. 


court not of record. An inferior court that is not 
required to routinely make a record of each pro- 
ceeding and usu. does not. 


court 


court of appeals. 1. An intermediate appellate 
court. — termed (as in California and Eng- 
land) court of appeul. See appellate court. 2. WW New 
York and Maryland, the highest appellate court 
yinia the jurisdiction. [Cases: Courts €>226, 
371) ] 


court of chivalry. See miGH COURT OF CHIVALRY. 


court of claims. A court with the authority to hear 
claims made against a state (or its political subdivi- 
sion) for cases in which the state has waived sover- 
eign immunity. — Also termed claims court. See 
UNITED STATES COURT OF FEDERAL Chas. [Cases: 
States 184. C.j.S. States §§ 273-274, 280, 282.) 
court of competent jurisdiction. A court that has the 
power and authority to do a particular act; one 
recognized by law as possessing the right to adju- 
dicate a controversy. — Also termed competent 
court. 


court of domestic relations. See fernily court. 


court of equity. A court that (1) has jurisdiction in 
equity. (2) administers and decides controversies 
in accordance with the rules, principles, and prec- 
edents of equity, and (3) Tallows the forms and 
procedures of chancery. Cf. court of law. (Cases: 
Courts @42(7).] 

court of final appeal. 1. See court of lust resort. 2. 
Eccles. law, (cap.) JUMICIA. COMMITTEE OF THE PRIVY 
COUNCIL. 


court of first instance. See trial court. 


court of general jurisdiction. A court having unlim- 
ited or nearly unlimited trial jurisdiction in both 
civil and criminal cases. — Also termed general- 
jurisdiction court. (Cases: Courts @118-158.1. 
CLS. Comsés §§ 3, 23-31, 33 -35.] 


court of impeachment. See Coun FOR THE TRIAL OF 
IMPEACHMENTS. 


court of inquiry. 1. Hist. In English law. a court 
appointed by the monarch to ascertrin whether it 
was proper to use extreme measures against some- 
one who had been court-martialed. 2. Hist. In 
American law, an agency created under articles of 
war and vested with the power to investigate the 
nature of a transaction or accusation of an officer 
or soldier. 3. In some jurisdictions, a procedure 
that allows a magistrate to examine witnesses in 
relation to any offense that the magistrate has a 
good-faith reason to believe was committed. 


court of instance. See trial court. 


court of last resort. The court having the authority 
to handle the final appeal of a case, such as the 
U.S. Supreme Court. 


court of law. 1. Broadly, any judicial tribunal that 
administers the laws of a state or nation. 2. A court 
that proceeds according to the course of the com- 
mon law, and that is governed by its rules and 
principles. Cf. court of equity. 


court of limited jurisdiction. A court with jurisdic- 
tion over only certain types of cases, or cases in 
which the amount in controversy is limited. [Cases: 
Courts 159-197. C.].S. Courts §§ 3, 23, 25-35.) 
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court of ordinary. Sec probate court. 


court of original jurisdiction. A court where an 
action 1s initiated and first heard. [Cases: Courts 
S118-158.1, 206. CYS. Courts §§ 3, 23-31, 
38-35.) 


court of record. 1. A court that is required to pie 
it record of its proceedings. © The court's records 
are presumed accurate and cannot be collaterally 
impeached. See OF RECORD (2), (Cases: Courts C48. 
C..S. Courts § 4.) 
“The distinction that we still draw between ‘courts of record’ 
and courts thal are ‘not of record’ takes us back to early 
times when the king asserts that his own word as al! that 
has taken place in his presence is incontestable. This 
he communicates to his own special court; its 
question Foes - pegbeaeg nately bs bon 
as to ona occa- 
sion, the justices decide this by recording or boonng secon 
teacorduriter, portant TeoOrguny, Other courts ... may and, 
upon occasion, must bear record; but thelr records are not 
irre .... We easy slip into saying that a court 
whose record Is incontrovertibie Is a court which has record 
(habet recordum) or is a court of record, while a court 
whose record may be disputed has no record (non habet 
recordum) and is no court of record.” 2 Frederick Pollock & 
Frederic _W. Maitland, History of English Law Before the 
Time of Edward | 669 (2d ed. 1899). 
2. A court tha may fine and imprison people for 
contempt. 
ne ed ie eed . & Court which has 
 saacae fine and imprison.” Lancelot Feilding Everest, 
‘and Strode’s Law of Es:oppel 13 (1823). 
court of review. See abpellate court. 
court of special jurisdiction. See limited court. 


court of special session. A court that has no stated 
term and is not continuous, but is organized only 
for hearing a particular case. (Cases: Courts 664. 
CJ.S. Courts § 119.) 

criminal court. A court with jurisdiction over crim- 
inal matters. 


Crown Court. See GROWN COURT. 
Dean of Guild Court. See DEAN OF GUILD COURT. 


de facto court (di fak-toh). 1. A court functioning 
under the authority of a statute that is later ad- 
judged to be invalid. — Also termed court de facto. 
[Cases: Courts 59. C.J.S. Courts § 8.) 2. A court 
established and acting under the authority of a de 
facto government. : 


lency court. A cot having jurisdiction over 
matters involving abused and neglected children, 
foster care, the termination of parental rights, and 
(sometimes) adoption. 


diocesan court (di-ahs-i-sin). Eccles. law. A court 
exercising general or limited jurisdiction (as deter- 
mined by patent, local custom, or legislation) of 
matters arising within a bishop's diocese. @ Dioce- 
san courts include the consistory court, the courts 
of the commissaries, and the courts of archdea- 
cons. 


district court. 1. A trial court having general juris- 
diction within its judicial district. — Abbr. D.C. 
(Cases: Courts €°191.] 2. Scots law. A local court, 
usu. staffed by lay magistrates, with jurisdiction 
Over petty crimes. 
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divided court. See nivibED Court. J 
divisional_court. An English court made up of two 
or more judges from the High Court of Justice 
sitting in special cases that cannot be disposed of 
by one judge. @ Each division of the High Court 
has a divisional court, e.g., the Divisional Court of 
the Family Division. -With the exception of the 
Divisional Court of the Chancery Division, which 
has jurisdiction to review sepa teaetrsion appeals 
from the county court, almost all judicial appeals 
are from decisions of a magistrates’ court. The 
Divisional Court of the Queen's Bench Division 
hears appeals from the Crown Court or the magis- 
trates’ court by way of case stated in criminal 
prosecutions, which is the most frequent use of a 
divisional court. 


domestic court. 1. A court having jurisdiction at the 
lace of a party’s residence or domicile. 2. See 
family court. 


domestic-relations court. See family court. 


drug court. A court that hears cases against non- 
violent adults and juveniles, who are often first- 
time offenders aad who are usu. charged with 
possession of a controlled substance or with com- 
mitting a minor drug-related crime. © Drug courts 
focus on treatment rather than on incarceration. 


ecclesiastical court (i-klee-zee-as-ti-kal). 1. A reli- 
gious court that hears matters concerning a partic- 
ular religion. 2. In England, a court having juris- 
diction over matters concerning the Church of 
England (the established church) as well as the 
duttes and rights of the ple serving it, but 
whose modern jurisdiction 1s limited to matters of 
ecclesiastical discipline and church property. — 
Also termed church court; court christian; spiritual 
court; (in Latin) christianitalis curia; curia christianita- 
tis. [Cases: Religious Societies 12, 14. C.J.S. Reli- 
gious Societies §§ 84-86, 88-92.] 
played a pat of tho evelopment of the English legal 
layed a of the 0 
Jom. and thelr work was not confined to controllin nie 
and doctrines of the Church. The prisdiction of 
courts was of particular significance before the Reformation, 
oe cee eee especially in matrimonial causes 
and the taw of succession to property on death (testate and 
intestate succession), it remained of tance till the 
middie of the nineteenth century.” 1 AK. , Potter's 
Historical Introduction to English Law and Its institutions 211 
(4th ed. 1958). . 
examining court. A lower court (usu. presided over 
by a magistrate) that determines probable cause 
and sets bail at a preliminary hearing in a criminal 
case. 


family court. A court having jurisdiction over mat- 
ters involving divorce, child custody and support. 
paternity, domestic violence, and other family-law 
Issues. — Also termed .domestic-relations court; court 
of domestic relations; domestic court. (Cases: Courts 
174.) 


federal court. A court having federal jurisdiction, 
including the U.S. Supreme Court, courts of ap- 
peals, district courts, bankruptcy courts, and tax 
courts. — Also termed United Stales court. 


foreign court. 1. The court of a foreign nation. 2. 
The court of another state. 


court 


Sorty-days court. See CouRT OF ATTACHMENTS. 
franchise court. See FRANCHISE COURT. 


fall court. A court session that is attended by all 
the court’s judges: an en banc court. — Also 
termed full bench. 


General Court. See GENERAL COURT. 


general-jurisdiction court. See court of general juris- 
diction. 

High Commission Court. See CouRT OF HIGH COM MIS- 
SION. 

High Court. 1. HIGH COURT OF JUSTICE, 2. HIGH COURT 
OF JUSTICIARY. 


High Court of Admiralty. See HIGH COURT OF ADMI- 
RALTY. - - 


High Court of Chivalry. See HIGH COURT OF CHIVAL-- 
RY. 


High Court of Delegates. See COURT OF DELEGATES. 


High Court of Errors and Appeals. See court oF ER- 
RORS AND APPEALS. 


High Court of Justice. See HiGH COURT OF JUSTICE. 


High Court of Justiciary. See HIGH Court OF JUSTICL 
ARY, 


higher court. See court above. 


highest court. The court of last resort in a particu- 
lar jurisdiction; a court whose decision is final and 
cannot be appealed because no higher court exists 
to consider the matter. © The U.S. Supreme 
Court, for example, is the highest federal court. 


hot court. A court, esp. an appehate court, that is 
familiar with the briefs filed in the case, and there- 
fore with the issues, before oral argument. ¢ Typi- 
cally, a hot court controls the oral argument with 
its questioning, as opposed to listening passively to 
set presentations of counsel. 


housing court. A court dealing primarily with land- 
lord-and-tenant«matiers, including disputes over 
maintenance, lease terms, and building and fire 
codes. (Cases: Courts 174.) 


hundred court. Hist. In England. a larger court 
baron, held for all inhabitants of a particular hun- 
dred rather than a manor, in which the free 
suitors were the judges (jurors) and the steward 
the register. © A hundred court was not a court of 
record, and it resembled a court-baron in all re- 
Spects except for its larger territorial jurisdiction. 
The last hundred court was abolished in 1971. — 
Also termed hundred moat. See COURT BARON. 


impeachment court. See COURT FOR THE TRIAL OF IM- 
PEAGHUIMENTS. 


inferior court. 1. Any court that is subordinate to 
the chief appellate tribunal within a judicial sys- 
tem. 2. A court of special, limited, or statutory 
jurisdiction, whose record must show the existence 
of jurisdiction in any given case to give its ruling 
presumptive validity. — Also termed lower coust, 


inquisitorial court. A court in which the inquisitori- 
al system prevails. 


court 


“We should remember that in the ‘inquisitorial court’ the 
rotes of prosecutor, defender, and fudge are combined in 
one person or group of persons. It fs no accident that such 
oe coe Ids its sessions in secret. The usual 
explanation for this fs that the methods by which it extracts 


audience and convince that audience that all sides of the 

controversy have been considered.” Lon L. Fuller, Anatomy 

of the Law 35-36 (1968). 
instance court. 1. See trial court. 2. Hist. Vie admi- 
salty court in England exercising original jurisdic- 
tion in all cases except those involving prizes. 
insular court. A federal court with jurisdiction over 
US. iskand territories, such as the Virgin Islands. 
{Cases: Federal Courts 1021-1024.) 


intermediate court. An appellate court that is below 
a court of last resort. 


International Court of Justice. See INTERNATIONAL. 
COURT OF JUSTICE. 
International Criminal Court. See ixresxnviosat. 
CRIMINAL COURT, 


International Trade Court. See UNIVEN STATES COURT 
OF EN TERNATIONAL TRADE. 


J.P. court. Sce justice court. 


justice court. A court, presided over by a justice of 
the peace, that has jurisdiction to hear minor 
criminal cases, matters involving small amounts of 
money, or certain specified claims (such as fore- 
ible-entry-and-detainer suits). — Also termed jus- 
tice-nf-the-peace court, J.P. court. (Cases: Justices of 
the Peace C731. C.pS. Justices of the Peace § 26, 
47.] 


juvenile court. 1. A court having jurisdiction over 
cases involving children under a specified age, 
usu. 18. @ IIlinois enacted the first statewide juve- 
nilé-court act in 1899. Today every state has a 
specialized juvenile or family court with exclusive 
original delinquency jurisdiction. — Also termed 
children’s court. (Cases: Courts @174.} 2. A court 
having special jurisdiction over orphaned, delin- 
quent, dependent, and neglected children. © This 
type of juvenile court is created by statute and 

erives its power from the specific wording of the 
statute, usu. having exclusive original jurisdiction 
over matters involving abuse and neglect, at 
tion, status offenses, and delinquency. Generally, 
juvenile courts are special courts of a paternal 
nature that have jurisdiction over the cure, custo- 
dy. and control of children (as defined by the 
statute). The jurisdiction of the juvenile court is 
exercised as hetween the state (for the child) and 
the parents of the child and is not concerned with 
a custody controversy that does not affect the 
morale, health, or welfare of the child. A juvenile 
court is not a criminal court. The primary concern 
of a juvenile court is the child's immediate welfare. 
See UNIFORM JUVENILE COURT ACT. 


kangaroo court. 1. A self-appointed tribunal or 


mock court in which the principles of law and 
justice are disregarded, perverted, or parodied. 
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Kangaroo courts may be assembled by various 
groups, such as prisoners in a jail (to setde dis- 
putes between inmates) and players on a baseball 
team (to “punish” teammates who commit fielding 
errors). 2. A court or tribunal characterized by 
unauthorized or irregular procedures, esp. so as to 
render a fair proceeding impossible. 3. A sham 
legal proceeding. © The term's origin is uncertain, 
but it appears to be an Americanism. [t has been 
traced to 1853 in the American West. “Kangaroo’’ 
might refer to the illogical leaps between “facts” 
and conclusions, or to the hapless defendant's 
quick bounce from court to gallows. 


King’s Court. See curta REGIS. 


land court. A court having jurisdiction over land- 
related matters including: (1) exclusive original 
jurisdiction of applications for registration of land 
titles and related questions, wnts of entry and 
petitions to clear title to real estate, petitions to 
determine the validity and extent of municipal 
zoning ordinances, bylaws, and regulations, and 
proceedings for foreclosure and redemption from 
tax titles; (2) original concurrent jurisdiction of 
declaratory judgment proceedings, shared with 
the supreme judicial, superior, and probate courts; 
and (3) original concurrent equity jurisdiction in 
land-related matters, except for cases of specific 
performance of land contracts. @ Land courts to- 
day exisi in the United States only in Massachu- 
setts and Hawaii. [Cases: Courts €°174, 472.1. 
C.J.S. Courts §§ 186-187.] 


landed-estates court. Hist. English law. A statutorily 
established tribunal to dispose of encumbered real 
estate more promptly and easily than could be 
accomplished through the ordinary judicial ma- 
chinery. @ This type of court was first established 
in Ireland by acts of 11 & 12 Vict.. ch. 48 and 12 
& 13 Vict., ch. 77. The purpose of the court was to 
enable the owner, or any lessee of an unexpired 
term of 63 years or less, of encumbered land to 
apply to commissioners to direct a sale. The court 
served as a court of record and was called the 
Incumbered Estates Court. A later act abolished 
that court and created a new permanent tribunal 
called the Landed Estates Court. 21 & 22 Vict., ch. 
72. a 

legatine court. A court-held by a papal legate and 
having ecclesiastical jurisdiction. 

legislative court. A court created by a statute, as 
opposed to one created by a constitution. — Also 
termed (in federal law) Article 1 court. (Cases: 
Courts 41. CJS. Courts §§ 93-96, 100, 102.) 


levy court. Hist. A court that once existed in the 
District of Columbia, exercising many of the func- 
tions typical of county commissioners or county 
supervisors in the states, such as constructing and 
repairing roads and bridges. 

limited court. A court having special jurisdiction 
conferred by statute, such as a probate court. — 
Also termed court of special jurisdiction. (Cases: 
Courts 159-197. C.J.S. Courts §§ 3, 23, 25-35.) 
local court. A court whose jurisdiction is limited to 
a particular territory, such as a state, municipal, or 
county court. 
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lord mayor's court. A court of law and equity 
having jurisdiction in civil cases arising within the 
city of London and acting as the appellate court 


from the Chamberlain Court. @ It was abolished by. 


the Court Act of 1971. 
lower court. 1. See court below. 2. See inferior court. 


magistrate’s court (maj-i-strayts or -strits). 1. A 
court with jurisdiction over minor criminal of- 
fenses. ® Such a court also has the power to bind 
over for trial persons accused of more scrious 
offenses. — Also termed police court. 2. A court with 
limited jurisdiction over minor criminal and civil 
matters. — Sometimes spelled (esp. in England) 
magistrates’ court. — Also termed (in England) court 
of pelty sessions; court of summary jurisdiction. (Cases: 
ustices of the Peace €°31. C.J.S. fustices of the 
Peace §§ 26, 47.) 


maritime court. See ADMIRALTY (1). 


mayor's court. A municipal court ir which the 
mayor presides as the judge, with jurisdiction over 
minor criminal (and sometimes civil) matters, traf- 
fic offenses, and the like. [Cases: Municipal Corpo- 
rations €2635. C.J. Municipal Corporations 
§§ 204-205.) 


military court. A court that has jurisdiction over 
members of the armed forces and that erforces 
the Code of Military Justice. See coDE OF MILITARY 
jusrice, (Cases: Armed Services 42.1; Military 
justice 870. C.J.S. Military Justice §§ 138-139.] 


military court of re ila A military court that has 
speaal and limited jurisdiction and that is con- 
vened to investugate specific matters and, tradition- 
ally, to determine wuether further procedures are 
warranted. 10 USCA § 935. [Cases: Armed Ser- 
vices C741. C.J.S. Anned Services §§ 160, 163; Mili- 
lary Justice § 161.) 


moot court. See MOOT COURT. 


municipal court. A court having jurisdiction (usu. 
civil and criminal) over cases arising within the 
municipality in which it sits. @ A municipal court's 
civil jurisdiction to issue a judgment is often limit- 
ed to a small amount, and its criminal jurisdiction 
is limited to petty offenses. — Also termed city 
court. (Cases: Courts 6742(5), 186; Municipal Cor- 
porations ©634. C.).S. Courts § 102; Municipal 
Corporations §§ 204-205.) 

naturalization court. See NATURALIZATION COURT. 

nisi prius court. See Nist PRIUS. 

open court. See orex Cour. 

ordinary’s court. See probate court. 

orphan’s court, See probate court. 

Palace Court. See rar vck. Court. 

parish court. See county court. 


peacemaker's court. Native American law. A tribal 
court that adjudicates, arbitrates, or mediates some 
disputes, usu. according to traditional and statuto- 
ry tribal law. 


people’s court. See rrori.£’s CouRT. 
piepowder court. See pirpownex court. 


court 


police court. See magistrate’s court (1). 
practice court. 1. MOOT COURT. 2, (cap.) AIL. COURT. 


prerogative court. In New Jersey, a probate court. 
See probate court. 


pretorial court. Hist. A colonial court in Maryland 
with jurisdiction of capital crimes, consisting of the 
lord proprietary or his lieutenant-general and the 
council. 


prize court. A court having jurisdiction to adjudi- 
cate the captures made at sea in time of war. See 
prize (2). (Cases: War and National Emergency’ 
28(1). C.J.S. War and National Defense §§ 29-39, 
43, 45.] 


probate court. A court with the power to declare 
wills valid or invalid, to oversee the administration 
of estates, and in some states to appoint guardians 
and approve the adoption of minors. — Also 
termed surrogate's court; surrogate court, court of ordi- 
nary, ordinary’s court; county court; orphan's court 
(abt o.c.). See propate. (Cases: Courts €42(4), 
198.} 


provisional court. A federal court with jurisdiction 
and powers governed by the order granting its 
authority, such as a temporary court established in 
a conquered or occupied territory. 


Quarter Sessions Court. See COURT OF GENERAL QUAR- 
TER SESSIONS OF ‘THE PEACE. 

recorder’s court. A court having jurisdiction over 
felony cases. @ This court exists in only a few 
qurischcaons, such as Michigan, where the record- 
er's court hears telony cases arising within the 
Detroit city limits. [Cases: Criminal Law ¢=90.)} 


register’s court. Hist. A probate court in Pennsylva- 
nia. See probate court. (Cases: Courts @202.] 


sheriff's court. Scots law. The principal inferior 
court in Scotland, having both civil and criminal 
jurisdiction. 


small-claims court. A court that informally and 
Sao aia Cai that seek damages 
below a specified monetary amount, usu. claims to 
collect small accounts or debts. — Also termed 
small-debts court; conciliation court, [Cases: Courts 
174.) 


spiritual court. See ecclesiastical court. 


state court. A court of the state judicial system, as 
opposed to a federal court. 


superior court. 1. In some states, a tial court of 
gencral jurisdiction. [Cases: Courts 7118-158. 1. 
C..S. Courts §§ 3, 23-31, 33-35.] 2. In Pennsylva- 
nia, an intermediate court between the trial court 
and the chief appellate court. (Cases: Courts 
242(1).) 


supreme court. See SUPREME COURT. 


Supreme Court of the United States. See surriMe 
COURT OF THE UNITED STATES. 


Supreme Judicial Court. The highest appellate 
court in Maine and Rassichuseits (Cassa Courts 
225, 227.) 


surrogate’s court. See probate court. 


court administrator 


tax court. See TAX COURT. 


teen court. A group of teenagers who (1) hear cases 
involving juveniles, usu. first-time offenders, who 
have acknowledged their guilt or responsibility, 
and (2) impose sanctions within a fixed range, usu. 
involving counseling, community service, or resti- 
tution. @ Some local jurisdictions in more than half 
the states have provided for this type of tribunal. 
The juvenile offender consents to the assessment 
of punishment by this jury of peers. The American 
Bar Association encourages the formation of these 
kinds of courts. — Also termed youth court. 


Teind Court. See TEIND COURT. 


territorial court. A U.S. court established in a U.S. 
territory (such as the Virgin Islands) and serving 
as both a federal and state court. © The Constitu- 
tion authorizes Congress to create such courts. 
U.S. Const. art. IV, § 3, cl. 2. [Cases: Federal 
Courts 1021-1024.) 


three-judge court. A court made up of three 
judges; i a panel of three federal judges con- 
vened to hear a trial in which a statute is chal- 
lenged on constitutional grounds. @ Three-judge 
courts were virtually abolished in 1976 when Con- 
gress restricted their jurisdiction to constitutional 
ariel to congressional reapportionments. Oc- 
casionally, Congress creates three-judge courts in 
re legislation, as with the 2002 campaign- 
inance law. Appeals from a three-judge court go 
direcdy to the Supreme Court. See 28 USCA 
§ 2284. [Cases: Federal Courts 991-1013. C.J.S. 
Injunctions § 177.) 


traffic court. A court with jurisdiction over prose- 
cutions for parking violations and infractions of 
road law. 


trial court. A court of original jurisdiction where 
the evidence is first received and considered. — 
Also termed court of first instance; instance court; 
court of instance. 


Tribal Court. See TRIBAL COURT. 


unified family court. In some jurisdictions, a court 
that hears all family matters, including matters of 
divorce, juvenile delinquency, adoption, abuse and 
neglect, and criminal abuse. @ A unified family 
court also hears matters typically heard in family 
court (in jurisdictions that have statutory family 
courts) or in courts of general jurisdiction, such as 
divorce, paternity, and emancipation proceedings. 
Proponents of unified family courts cite the bene- 
fits of having all-family-related matters heard by 
one court — for instance, the benefit of having a 
child testify only once rather than forcing the child 
to testify in one court in a divorce proceeding, in a 
different court in criminal proceedings against an 
abuser, and in yet another in a civil proceeding 
initiated by Child Protective Services. 


United States Claims Court. See UNITED STATES 
COURT OF FEDERAL CLAIMS, 


United States court. See federal court. 


United States Court of International Trade. See 
UNITED STATES COURT OF INTERNATIONAL TRADE. 
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United States Customs Court. See UNITED STATES CUS. 


‘TOMS COURT. 
United States District Court. See UNrren STATES DIS. 
TRICT COURT. 


United States Supreme Court. See scvreme COURT OF 
THE UNITED STATES. 


United States Tax Court. See vax courrus. 
upper court. See court above. 
vice-admiralty court. See Vice ADMIRALTY COURT, 
Weod-Plea Court. See Woov-PLEA COURT. 
World Court. See iN TERNATIONAL. COURT OF JUSTICE, 
youth court. See teen court. 

court administrator. See ADMINISTRATOR 11. 


court-appointed attorney. Sec assigned counsel under 
COUNSEL. 


court-appointed counsel. See avigned counsel under 
COUNSEL. 

court-appointed expert. See impartial expert under ex 
PERT. 


court-appointed special advocate. A trained volunteer 
apap by a court to represent the interests of u 
child in an abuse or neglect case. — Abbr. CASA. Cf. 
guardian ad litem under GUARDIAN. 


Court Appointed Special Advocates. A federally fund- 
m in which trained lnypersens act on 
behalf of children in abuse and neglect cases. @ The 
CASA program began in 1977 in Seatile. Washing- 
ton. In 1989, the American Bar Association e1- 
dorsed using a combination of CASA volunteers and 
attorneys in abuse and neglect cases. CASA volun- 
teers are sanctioned by the ABA as permissible 
guardians ad titem. — Abbr. CASA. 


court a quo. See COURT. 


court baron. Hist. A manorial court with jurisdiction 
over amounts in controversy of 40 shillings or less. 
According to some authorities, the court baron de- 
veloped into two courts: the customary court baron 
for disputes involving copyholders, and the court 
baron proper (also known as the freehalders’ court 
baron), in which freeholders were allowed to hold 
court concerning minor disputes. — Also termed 
freeholder's court baron.” 


“tn Coke's day it was sald that the lord of a manor had cne 
court, ‘a court baron,’ for his treehotders and another court, 
‘a customary court,’ for his copyholders, and that In the 
latter the lord or his steward was the judge. Now over his 
Sniros men maiiord Nad. @ceciaing 1 Ine lew te ees 
court, almost unlimited power, short of maiming them he 

ht do what he liked with them; and every tenant of an 
uni tenement was a tenant at will. Nevertheless in the 
court rolls and the manuals for stewards which come to us 
from the thirteenth and fourteenth centuries we cannot 
discover two courts or two methods of constituting the 
court. Freehoiders and serfs are sald to owe suit to the 
same alge and aes we ce S80, ieee 
ronounces fudgmen: @ same body.” 1 Freder- 
foe Pollock & Frederic W. Metiand, The peoy of erg 
Law Befora the Time of Edward | S93 (2d ed. 16898). 


court below. See court. 


court calendar. A list of matters scheduled for trial or 
hearing; DOCKET (2). 


court christian. See ecclesiastical court under Coury. 
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court commissioner. See COMMISSIONER. 
court costs. See cost ta). 

court crier. See CRIER (D. 

court day. See pay. 

court de facto. See de facto court under CouRT. 


courtesan. 1. A court mistress. 2. A loose woman. 3. A 
prostitute. — Also spelled courtezan. Cf. Goncunine. 


courtesy. See CURTESY.. 


courtesy supervision. Oversight of a parolee by a 
correctional agency located in a jurisdiction other 
than where the parolee was sentenced. @ Courtesy 
supervision is usu. arranged informally between cor- 
rectional authorities in cases in which the offense is 
not serious and the rehabilitative needs of the parol- 
ee are better served in another jurisdiction. 


Court for Consideration of Crown Cases Reserved. 
Hist. A court established in 1848 to review questions 
of law arising in criminal cases. @ Trial judges posed 
the postverdict questions of law to the Court, which 
decided whether error had been committed. The 
Court was abolished in 1907, and its jurisdiction was 
transferred to the Court of Criminal Appeal. — Also 
termed Court for Crown Cases Reserved. 

“it was an old practice for the Judge, in case of a conviction, 
# he fet a doubt as to the law, to respite judgment or 
nines tine reapienp gion eset ile al other 
P eicted. he was pardoned. Statutory autho: was 
given to this practice In 1848 by the establishment of the 
court for Crown Cases Reserved. All the judges were mem- 
bers of this court; and five, of whom the Lord Chief Justice 
must be one, formed a quorum." 1 William Holdsworth, A 
History of English Law 217 (7th ed. 1856). 

Court for Divorce and Matrimonial Causes. /iist. A 
court exercising jurisdiction over family issues, such 
as legitimacy and divorce. © The Court, which was 
established in 1857, acquired the matrimonial juris- 
diction previously exercised by the ecclesiastical 
courts. [t consisted of the Lord Chancellos, the Chief 
Justices of the Queen's Bench and Common Pleas, 
the Chief Baron of Exchequer, the senior puisne 
judges of the last three courts, and the judge Ordi- 
nary. In most instances, the Judge Ordinary heard 
the cases. The Judicature Act of 1873 abolished the 
Court and transferred its jurisdiction to the Probate 
Divorce and Admiralty Division (now Family Divi- 
sion) of the High Court of Justice: 

Court for the Correction of Errors. A court having 


jurisdiction to review a lower court. © The name was 
formerly used in New York and South Carolina. 


Court for the Relief of Insolvent Debtors. Hist. A 
court located in London with jurisdiction over bank- 
ruptcy matters. @ The Bankruptcy Act of 1861 abol- 
ished the Court. 


court for the trial of impeachments. A tribunal em- 
ean to try a government officer or other person 
rought before it by the process of impeachment. @ 
The U.S. Senate and-the British House of Lords 
have this authority, as do the upper houses of most 
state legislatures. — Also termed impeachment court; 
court of nnpeachment. 


court hand. Hist. A script style used by English court 
clerks, the words being abbreviated and contracted 


court-martial 


according to a set of common principles for main- 
taining brevity and uniformity. ¢ This wpe of writ- 
ing, along with the use of Latin (except for technical 
or untranslatable phrases), was banned early in’ the 
18th century in an effort to make court records 
_ more accessible to nonlawyers. 
“(Technical Latin continued in use from the time of its first 
Introduction, till the subversion of our ancient constitution 
under Cromwell; when, among many other innovations In 
the law, some for the better and some for the worse, the 
lang of our records was altered and tumed into En- 
glish. But, 


difficult to memseives Bo convey & Soros 
in any other language but the Latin. And it continued 
without any sensible inconvenience ti] about the year 1730, 
when it was again thought proper that the 8 at 
law should be done into Ish, and it was accordingly so 
ordered by statute 4 Geo. Il. c. 26.... What ts sald of the 
canal cooro athe vibe to th Oe SHON Oh tan ‘oe 
eq ry res: C) using 

ancient immuable court hand in writing the records of other 


at proceedings; whereby the reading of any record that 
ee years old ts now become the object of science, and 


the help of an antiquarian.” 3 Blackstone, 
Commentaries on the Laws of England 322-23 (1768). 


courthouse. See COURT (6). 


courthouse steps. The figu: ative location of settlement 
negatiations that occur shortly before trial com- 
mences, oe Sais of the literal location of the nego- 
tiations <the parties settled the lawsuit on the court- 
house steps>. 


court lands. Hist. The part of a manor used for the 
lord’s household. — Also termed (in Latin) ctrtiles 
terrae. 


court leet (kort leet). Hist. A feudal court responsible 
for receiving frankpledges and notices of criminal 
accusations. @ Courts leet exercised both govern- 
mental and judicial powers, but declined after the 
justices in eyre began to take over serious criminal 
cases. The court met once or twice a vear, and was 
presided over by the lord's steward, a lawyer who 
acted as judge. 


court-martial, ». An ad hoc military court convened 
under military authority to try someone accused of 
violating the:-Winiform Code of ela) Justice, par- 
ticularly a member of the armed forces. (Cases: 
Armed Services 42; Military Justice 870-498. 
CJ.S. Anned Services & 166: Military Justice §§ 13, 
138-158.] Pl. courts-martial, — court-martial, vb. 
“{Clourts-martial are not a part of the federal gl 
tem, and the procedure in such courts Is by 
Asticies of War, Army Regulations, orders of the President, 
and military custom.” Altmayer v. Sanford, 148 F.2d 161, 
162 (Sth Clr. 1945). ‘ 


BCD special court-martial. A special court-martial 
in which a possible punishment is a bad-conduct 
discharge (a “BCD"). 

general court-martial. A proceeding that is presid- 
ed over by a military judge, and no fewer than five 
members (who serve as jurors), and that has juris- 
diction over all the members of the armed forces. 
@ It is the highest military trial court. 


special court-martial. A proceeding that is presided 
aver by a military judge and no fewer than three 
members (who serve as jurors) to hear noncapital 
offenses and prescribe a sanction of hard labor, 
dismissal, or extended confinement (up to six 


court-martial order 


months). @ It is the intermediate level of courts- 
martial. 


summary court-martial. A proceeding presided 
over by it single commissioned officer who is juris- 
dictionally limited in) what sanctions can be im- 
posed. @ It is the lowest level of courts-martial. 


court-martial order. A written order containing the 
result of a court-martial trial. 


Court-Martial Reports. A publication containing the 
opinions of the U.S. Court of Miliary Appeals and 
select decisions of the Courts of Military Review. © 
This publication appeared during the — years 
1951-1975. — Abbr. CMR. 

court merchant. See Gourr. 

court not of record. See courr. 

Court of Admiralty. See 11611 COURT OF ADMIRALTY. 


court of ancient demesne. Hist. A court maue up of 
frecholders of land held by the Crown (i.e., an 
ancient demesne). @ Vhe lrecheolders acted as judges 
much the same way that freeholders of an ordinary 
manor would in a court baron. See ancient demesne 
UNC rT PEMESNE; COURT BARON, 


Court of Appeal. An English court of civil and crimi- 
nal appellate jurisdiction established by the Judica- 
ture Acts of 1873 and 1875. @ ‘The court is made up 
of the Lord Chancellor, Lord Chief Justice, Master 
of the Rolls, President of the Family Division, Vice- 
Chancellor of the Chancery Division, former Lord 
Chancellors. Lords of Appeal in Ordinary, and 
Lords Justices of Appeal. In practice it is made up of 
the Master of Rolls and the Lords Justices. It sits in 
several divisions, each having three members. 


Court of Appeal in Chancery. Hist. An English court 
of intermediate appeal in equity cases, established in 
1851 and abolished in 1873-1875, when its jurisdic- 
tion was transferred to the Court of Appeal. 


court of appeals. See court. 


Court of Appeals, U.S. See UNrren SUATES COURT OF Ar. 
PEALS. 


Court of Appeals for the Armed Forces. See uxirep 
STATES COURT OF APPEALS FOR THE ARMED FORCES. 


Court of Appeals for the Federal Circuit. See unitEn 
STATES COURT OF APPEALS FOR THE FEDERAL CIRCUIT. 


Court of Appeals for Veterans Claims. The federal 
court that reviews decisions of the Board of Veterans 
Appeals. 


Court of Appeals in Cases. of Capture. Hisl. A 
court responsible for reviewing state-court deci- 
sions uae British ships captured by Ameri- 
can privateers during the Revolution. © The Court 
was established by Congress under the Articles of 
Confederation and served as the chief U.S. court 
from 1780 to 1787. It was the first federal court 
in the United States. 


Court of Archdeacon (ahrch-dee-kan). Hist. Eccles. 
law. An inferior ecclesiastical court with jurisdiction 
over cases arising within the archdeaconry and pro- 
bate matters. @ Appeal was to the Bishop's Court. 
The Court of Archdeacon was abolished in 1967, — 
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Also termed Archdeacan’s Court; Archdiaconal Court 
(ahr-ka-di-ak-an-al). 


Court of Arches. Ercles. law. The ecclesiastical court of 


the province of Canterbury, responsible for appeals 


from provincial diocesan courts. @ The Pope heard _ 


appeals from the Court of Arches undl the break 
with Rome prompted a transfer of the appellate 
jurisdiction to the Court of Delegates. The Judicial 
Committee of the Privy Council now hears certain 
appeals from the Court of Arches, — Also termed 
Arches Court of Canterbury; Court of Canterbury; Court of 
the Official Principal. CE CHANCERY COURT OF YORK. 


te co: souly. ta held bgt court of epic gba 
op ol r . a a fu erally called the 
Dean of . its een 


the Arches jurisd t while 
Tass io neh Gath We Wi Covioeantoal 


testamentary 

Courts. The name {fs derived from the fact that the court was 
orig! held In the Church of St. -e-Bow paparee 
Beatze @ de Arcubus), the steepte of which ts raised 
on stone pillars formed archwise like bent bows.” W.J.V. 
Windeyos, Lectures on Legal History 164 n.11 (2d ed. 1949). 


Court of Assistants. Hist. A colonial body organized in 
Massachusetts Bay Colony in 1630 to act as a legista- 
ture and court for the colony. Cf GENERAL COURT. 

Fe ee? SS eat 
courts, and took original jurisdiction in certain cases — for 
example, cases of divorce. Below Ht were tha county 
courts.” Lawrence M. Friedman, A History of American Law 
40 (2d ed. 1985). 

Court of Attachments. Hist. An inferior forest court 
with jurisdiction over trespasses of the royal forests. 
© The judges of this court (the verderers) met every 
40 days to heur charges made by the royal foresters. 
Major a a cases were heard by the justices in 
eyre. —- Also termed wood-iote; forty-days court. See 
VERDERER. 

Court of Audience. Hist. Eccles. law. A court in which 
the Archbishop of York or Canterbury exercised 
personal jurisdiction. @ This court was abolished in 
1963. 


“Just as the bishop did not de himself of all jurisdiction 
SB eaehon 1b oh ated OF eronieeary, 50 archbish- 


Wes covered © Wee 3 eee In later times this 


of this ed groans 
History of English Law 601 (7th ed. 1956). 
Court of Augmentations. Hist. A court established in 
1536 by Henry VIII to determine controversies aris- 
ing from the royal policy of taking over property 
owned by monasteries. © The court was merged into 
the Court of Exchequer in 1554. 


Court of Canterbury. See COURT OF ARCHES. 


Court of Cassation (ka-say-shen). The highest court of 
France. @ The court's name derives fiom its power 
to quash (casser) the decrees of inferior courts. — 
Also termed (more formally) Cour de Cassation. 


court of chancery. See CHANCERY (1). 
court of chivalry. See WiGH COURT OF CHIVALRY. 


Court of Civil Appeals. An intermediate appellate 
court in some states, such as Alabama and (formerly) 
‘Texas. [Cases: Courts 210, 247.) 


ehh CM eee ee ee ee ee TTT tte 


wat 


FONE oe SST RNR T A ND Ch OE IE AEE EOL RON AT HME NO CEB NMR Chae: AI NEE REE a. ote ede. 


387 


- 
court of claims. 1. couRrT. 2. (cap.) UNITED STATES COURT 
OF FEDERAL CLAIMS. e 


Court of Common Pleas. 1. Hist. A superior court 
having jurisdiction of all real actions and common 
pleas (i.e., actions between subjects). @ The Court 
was presided over by a chief justice with four (later 
five) puisne judges. In 1873 it became the Common 
Pleas Division of the High Court of Justice. In 1881 
it merged into the Queen's Bench Division. 2. An 
intermediate-level court in some states, such us Ar- 
kansas. [Cases: Courts @211.] 3. A trial court of 
general jurisdiction in some states, such as Ohio, 
Pennsylvania, and South Carolina. (Cases: Courts 
@>150, 151, 153.) — Also termed Court of Common 
Bench. — Abbr. C.P. 

“Common pleas Is the kings Court now held in Westminster 
hall, but in auncient time moveable, as eareth the 
statute called na Charta.... (Ujntill the that Henry 
the third granted the great charter, there were but two 
courts in all, called the courts: whereof one was the 
Exchequer, and the other, kings bench, which was then 
called cre Domini regis) and (aula regis) because it 
folt the court or king: and that upon rant of that 
charter, the court of common pleas was er and setied 
in one certaine: viz. at Westrinster.... All civill 
picking Lithia coun Geiewe: eine beeing 
mes, tryed In this court, according strict lawe of the 
realme: and by Fortescue, cap. 50 it seemeth to have bene 
if on court for reail causes.” John Cowell, The interpret- 
er : 


court of competent jurisdiction. See COURT. 


court of conscience. Hist. A local English court with 
jurisdiction of small-debt cases. @ The court was so 
called because its judgments were supposed to re- 
flect equity and good conscience. County courts as- 
vee the jurisdiction of the courts of conscience in 
1846. 


Court of Convocation. Eccles. law. An assembly of 
high-ranking pievees officials and representatives 
of the lower clergy having jurisdiction over cases of 
heresy, schism, and other ecclesiastical matters. 


Court of Criminal Appeals. 1. For each armed ser- 
vice, an intermediate appellate court that reviews 
court-martial decisions. @ The court was established 
by the Military Justice Act of 1968. 10 USCA 
8 859-876. — Formerly termed Court of Military 
Review (abbr. CMR). [Cases: Armed Services 
©47.1(1); Military Justice @1411. C.y.s. Military 
Justice §§ 454, 457, 488-489, 491-492.) 2. In some 
jurisdictions, such as Texas and Oklahoma, the high- 
est appellate court that hears criminal cases. 


Court of Customs and Patent Appeals. Hist. An Article 
I} court created in 1929 to hear appeals in customs 
and patent cases. @ This court was abolished in 1982 
and was superseded by the U.S. Court of Appeals for 
the Federal Circuit. — Abbr. CCPA. See unrrep 
STAVES COURT OF APPEALS FOR THE FEDERAL CIRCUIT. 
[Cases: Patents C113. CJS. Patents §§ 188-189, 
196, 199, 202.] 


Court of Delegates. Hist. Eccles. law. A court serving as 
the final court of appeal for admiralty and ecclesias- 
tical matters. © The Court was established in 1534 to 
serve in the stead of the Papal Curia when. the 
English Church severed its ties with the Papacy. Six 
delegates, appointed to hear only one case, made up 
the Court, usu. three persons trained in common 
Jaw and three in civil law. This mixture led to 


Court of Exchequer Chamber 


confused rulings and unreliable precedents that hin- 
dered the Court's credibility and ultimately led to its 
dissolution. ‘The Court was abolished in 1833 and. its 
jurisdiction transferred to the Judicial Committee of 
the Privy Council. — Also termed High Court of 
Delegates. 

“The crown had a; absolute discretion as to the nto 

be nan oat But, as the of Doctors’ Commons 
were only lawyers acquainted with canon or civil law, 
certain of them were usual 


ly included in the commis- 
Pi sion.... It is not surprising to find that the (Court of 
Delegates] was unsatisfactory. It was a shifting y. SO 


that no genere! rules of procedure could be established. ft 
did not a pling pale gip for etree Its een 
were on! a guinea a day; uently was 
usually composed of the poo cvilans. On them, the 
judges af the common law courts, appointed as delegates, 
were obliged to rely for thelr law. In consequence of the 


in fet at ts working the Eccieslastical Commis- 
sion of 1832, Ina report, recommended the transfer 
of its ion the Council ...." 1 Willam 


jurisdicti 
Holdsworth, A History of English Law 605 (7th ed. 1956). 


court of domestic relations. See family court under 
CouRrT. 


Court of Earl Marshal. 1. CourT OF THE LORD HIGH CON. 
STABLE AND EARL MARSHAL. 2. HIGH COURT OF CHIVALRY. 


court of equity. See court. 


court of error. 1. Hist. Formerly, the Court of Exche- 
quer Chamber and the House cf Lords. @ Appeals 
rom common-law courts lay to the Court of Exche- 
quer Chamber, and then to the House of Lords until 
1873, when the Judicature Act gave jurisdiction of 
superior-court appeals to the Court of Appeal. Cf. 
COURT OF EXCHEQUER CHaMerR. 2. Generally, a court 
having jurisdiction to review a lower court's rulings. 


Court of Errors and Appeals. Hist, Formerly, the 
court of last resort in New Jersey and New York. — 
Also termed High Court of Errors and Appeals. 


Court of Exchequer (eks-chek-er or eks-chek-ar). Hist. 
A former English superior court responsible primar- 
ily for adjudicating disputes about the collection of 
public revenue. @ In 1873 it became the Exchequer 
Division of the High Court of justice. In 1881 that 
Division was merged into the Queen’s Bench Divi- 
sion. See QUEEN'S BENCH DIVISION. Cf CHAMBER OF AG 
COUNTS. 

Court of Exchequer Chamber. Hist. 1. An informal 
assembly of common-law judges who (sometimes 
with the Lord Chancellor) gathered to discuss im- 
portant cases that had adjourned pending an opin- 
ton from the Court. @ This body never became a 
court of law in a technical sense, but judges gave 
great weight to its decisions. The last reported deci- 
ston of this body is from 1738. 

“€ariler than these two statutery courts was the practice, 


uTpPO: 
of the meeting was to bring before the judges a point of law 
which camed ‘J Ich iM poe 


x Cham 
pe ae ae eee ey oe oe 
r full discussion by 


Court of Facuitles 


2. A court created by statute in 1357 to hear appeals 
from the Court of Exchequer. 3. A court created by 
statute in 1585 to hear appeals from the King's 
Bench. © This court consisted of all the justices of 
the Common Pleas and the Barons of Exchequer 
who were serjeants. At least six judges were neves- 
sary to render a judgment. 

“Pastiament was only occasionally summoned in the six- 


teenth century; and as Parliament was the only court which 
coutd amend errors of the 's Bench, the want of a court 


which could hold regular was much felt. To sup 

this want a new court of Chamber was crealed 
in 1885 for the purpose of ing the errors of the King's 
Bench.” 1 Wiltam Holdsworth, A History of English Law 244 


(7th ed. 1956). 
4. A court charged with hearing appeals from the 
common-law courts of record. © This court was 
created in 1830 by combining the courts created by 
the statutes of 1357 and 1585. Appeals from one 
common-law court were heard by judges from the 
other two courts, 
“This com: system of appellate courts was abolished 
in 1830, when a new Court of cue Cher oat ae set 
up as un court of error oe Pocark oft ace oe law 
courts. it was composed @ two common 
law courts other than those of fm pee appealed from. At 
the same time the right of the King’s Bench to hear error 
from the Comman Pleas was i cee egret 
of this new court a further appeal still lay to the House of 
Lords, This court was thus, until the Judicature Act, 1873, a 
court of intermediate y depos (ts diction after the Judi- 
cature Act passed to Court of Appeal which was then 
created.” W.J.V. Windeyer, Lectures on Legal History 144 
(2d ed. 1949). , 

Court of Faculties. Eccles. Jaw. An archbishop's tribu- 
nal that grants special dispensations (such as a mar- 
riage license) and decidcs questions relating to mon- 
uments and mortuary matters. See MASTER OF THE 
FACULTIES, 

Court of Federal Claims, U.S. See UNrrep Stes COURT 
OF FEDERAL CLAIMS. 


court officer. See OFFICER OF THE COURT. 

court of final appeal. See our. 

court of first instance. See trial court under Court. 
court of general jurisdiction. See courT. 


Court of General Quarter Sessions of the Peace. Hist. 
1. English law. A court of criminal jurisdiction held in 
each county (or borough) once in every quarter of a 
year. @ The court was made up of a county's justices 
of the peace. It committed certain cases to the As- 
sizes. Quarter Sessions were abolished in 1971, with 
most jurisdiction transferred to the Crown Court. — 
Often shortened to Quarter Sessions; Sesstons. 

“The court of general quarter sessions of the peace Is a 
court that must be held in county, once in every 
oa of a year.. ta pe pealert me wen mere aged 

8 , One m o quorum. The 
uriaiction of deg pra eager oo List 1. extends 
0 the trying a eiming les trespasses 
wearer ver,. Move ey . # ever, try any greater 
offence than small felonies within the benefit of clergy ...."" 
4 Willam Commentaries on the Laws of Eng- 
tand 268 (1769). 


2. A court held in some states four times a year with 
jurisdiction over misdemeanors and occasionally 
tasks of an administrative nature, such as the care of 
public roads and bridges. — Often shortened to 
Quarter Sessions Court. — Also termed Court of Quar- 
ter Sessions of the Peace. 
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Court of Great Sessions in Wales. Hist. A common- 
law court established in 1543 in Wales with jurisdic- 
tion equivalent to that of the English assizes. @ The 
Court of Great Sessions was bound to follow English 
law, but nat necessarily English case precedent. — 
Also termed Aing's Great Sessions in Wales. 

“Thera was no outcry when, in 1536, ‘the sinister usages 
and customs' of the Welsh were abrogated and Welsh 
subjects were granted the same laws and liberties as the 
Engtish.... A new system of courts, called the Great Ses- 
sians In Wales, was set up. The courts were to sit twice a 


: 
f 
7 


se courts operated alongside the English 
courts, and they had the same jurisdiction In Wales as the 


Court of High Commission. Hist. Eccles. law. A tribu- 
nal responsible for inquiring into religious offenses 
such as the holding of heretical opinions, and ab- 
sence from church. © Functioning as a court, the 
High Comission also prosecuted violations of the 
Acts of Supremacy and Uniformity (1559), the stat- 
utes that gave the Crown supreme power over the 
Church of England. The Commission's broad pow- 
ers and use of civil-law procedures in ways counter 
to the common law tsnch as compelling suspects to 
testify against themselvs) sparked opposition to its 
existence. Its close relationship with the Court of 
Star Chamber hastened its demise (along with the 
Star Chamber) in 1641. — Also termed High Commis- 
sion Court. 

_ftihe court of the king’s high commission in causes eccie- 
... was intended to vindicate the dignity and 


peace of the church, by reforming, ordering, and 
the ecctssiasieal ciate and penone. a all manner o 


errors, heresies, schisms, abuses, offances, and 
enormities. Under the shelter of which very general words, 
means were found In that and the two to 


vest in the high commissioners extraordinary and oimost 


despotic powers, of fining and imprisoning; which 
revit gral aed ey one cemce of the pl Negi pa 
uently over offences by no means of s 

zance. For these reasons this court was arolated ty 
Statute 16 Car. I, c. 11. And the weak and attempt 
that was made to revive it, during the reign of King James 
the second, served only to hasten that infatuated prince's 
tuln.” 3 William Blackstone, Commentaries on the of 
Englesid 67-68 (1768). 

Court of Honor. Hist. 1. English law. A feudal court of 
the manor. 2. English law. A court with jurisdiction to 
hear complaints concerning either affronts to honor 
or encroachments in precedence rights, heraldry, or 
coat-armor. 3. A tribunal of army officers convened 
to review and punish any dereliction from a code of 
honor. 


Court of Hustings (has-tingz). Hist. 1. English law. A 
local court ith jurisdicuon over real and mixed 
actions, held in the Guildhall of London before the 
Recorder, the Lord Mayor, and Sheriff (the latter 
two offidals serving as honorary judges). @ This 
court dates from before the Conquest. 2. Formerly, a 
local court in Virginia. — Also termed cura burgi. 
See HUSTING. 


court of impeachment. See CouRT FOR THE TRIAL OF IM- 
PEACHMENTS. 


court of inquiry. See cover. 
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court of instance. See tnal court under Court. 


Court of International Trade, U.S. See UNrren STATES 
COURT OF INTERNATIONAL TRADE. 


Court of Justice Seat. See COURT OF THE CHIEF JUSTICE IN 
EYRE. 


Court of Justiciary, High. See mich CouRT oF JUSTICI 
ARY. : 

Court of King’s Bench. See kInc’s BENCH. 

court of last resort. See court. 

court of law. See court. 

court of limited jurisdiction. See court. 


Court of Magistrates and Freeholders. Hist. A South 
Carolina court with criminal jurisdiction over alleged 
offenses committed by slaves and free persons of 
color. 


Court of Military Appeals. See UNITED STATES COURT OF 
APPEALS FOR THE ARMED FORCES. 


Court of Military Review. See CouRT OF CRIMINAL AP- 
PEALS (1). 


court of nisi prius. See Nisi PRIUS. 
court of ordinary. See probate court under CouRT. 
court of original jurisdiction. See court. 


Court of Orphans. Hist. In Maryland and Pennsylva- 
nia, 4 court exercising probate jurisdiction. 


Court of Oyer and Terminer (oy-ar an[d] tar-ma-nar). 
1. Hist. An assize court commissioned by the Crown 
to pass through the counties two or more times a 
year and hear felonies and treason cases. @ The 
judges sat by virtue of several commissions, each of 
which, strictly speaking, created a separate and dis- 
tinct court. A judge with an oyer and terminer commis- 
sion, for example, wa: allowed to hear only cases of 
felony and treason; he could not try persons 
charged with other criminal offenses. But if the 
judge also carried a commission of gaol delivery (as 
most did), he could try all prisoners held in gaol for 
any offense; in this wey most Courts of Oyer and 
Terminer gathered full criminal jurisdiction. The 
jurisdiction of the assize courts was taken over by the 
Crown Court in 1971]. See assize (1; COMMISSION OF 
OVER AND TERMINER; COMMISSION OF GAOL, DELIVERY. 2. In 
some states, a court of higher criminal jurisdiction. 


Court of Oyer and Terminer and General Gaol Deliv- 
ery. Hist. 1. A court that carries the commissions of 
oyer and terminer and guol delivery. See COMMISSION OF 
OYER AND TERMINER; COMMISSION OF GAOL DELIVERY. 2. In 
Pennsylvania, a court of criminal jurisdiction. 


Court of Peculiars. Hist. Eccles. lav. A branch of the 
Court of Arches that had jurisdiction over the pro- 
vincial parishes of Canterbury that were exempt 
from the jurisdiction of the diocesan bishop and 
responsible to the metropolitan only. © The Court of 
Peculiars was abolished in the 19th century. See 
COURT OF ARCHES; PECULIAR. 


court of petty sessions. See magistrate's court under 
COURT. 


court of piepowder. See mrpownER CouRT. 


Court of Session 


Court of Pleas. Hist. Acourt of the county palatine of 
Durham, having a local common-law jurisdiction. @ 
It was abolished in 1873, and its jurisdiction was 
transferred to the High Court. — Also termed Court 
of Pleas of Durham. 


Court of Policies of Insurance. Hist. A court that 
determines in a summary way insurance-policy is- 
sues arising between merchants. @ The Court's juris- 
diction extended only to London, and appeal was 
taken to the Court of Chancery. The Court was 
abolished in 1863. — Also termed Court of Policies of 
Assurance. : 


Court of Private Land Claims. Hist. A federal court — 
in existence from 1891 to 1895 — with jurisdiction 
to hear private parties’ claims to public-domain land 
located in the southwestern part of the United States 
and deriving from Spanish or Mexican grants. 


Court of Probate. 1. Hist. A court established in 1857 
to receive the testamentary jurisdiction formerly 
held by the ecclesiastical courts. @ In 1873 the Court 
was merged into the High Court of Justice, where its 
jurisdiction was exercised by the Probate Divorce 
and Admiralty (now Fa.nily) Division. 2. See probate 
court under court. 


Court of Quarter Sessions of the Peace. See court OF 
GENERAL. QUARTER SESSIONS OF THE PEACE. 


Court of Queen’s Bench. Sce QUEEN'S BENCH. 
court of record. See court. 


Court of Regard. Hist. A forest court responsible for 
looking into matters of waste and encroachment 
onto forest land (i.e., purpresture). @ The Court also 
ensured that the feet of all mastiffs — a breed 
allowed in royal forests as guard dogs — within tie 
forest were declawed and cut so as to prevent them 
from chasing deer. 


Court of Requests. Hist. A royal court whose jurisdic- 
tion was mainly civil, though it gierched quasi- 
criminal jurisdiction in offenses such as riot and 
forgery. © Dating from 1483, the Court of Requests 
was a partjof the Privy Council. lt was disbanded in 
1641 when Parliament limited the Privy Council's 
judicial functions. 


Chancery under the Tudors.... 
the Judicial side of the Council, which, as we shall see, 
came, in the course of the Tudor 
court of Star , and to court of f 
[Fjrom the end of Henry Vili’s reign onwards, the 
assessors of court assumed entire control, with the 


assessors were 
Styled Masters of Roquests, and from their title the court got 
its name.” 1 Willlam Holdsworth, A History of English Law 
412-13 (7th ed. 1956). 


court of review. Sce appellate court under Court. 


Court of Session. 1. Scots law. The supreme Scottish 
civil court. @ Its jurisdiction corresponds generally to 
the English High Court of Justice. The Court of 
Session is divided into Outer House and Inner 
House. In Outer House, one judge hears cases of 
first instance. The Outer House's Jurisdiction corre- 
sponds generally to the English High Court of Jus- 
tice. The Outer House has two appellate chambers, 
the First and Second Division, in which three-judge 


Court of Shepway 


panels sit. The Inner House's jurisdiction corre- 
sponds generally te the English Court of Appeal. 

he Court of Session also has several Lords Ordi- 
nary, who sit individually as trial judges. — Also 
termed Supreme Civil Court in Scotland. 2. tw a few 
states, a court with jurisdiction over criminal cases. 


Court of Shepway. Hist. ‘The Court of the Lord War- 
den of the Cinque Ports, exercising civil jurisdiction. 
e@ The civil jurisdiction of the Cinque Ports was 
abolished in 1855. See cinaur ports. 


court of special jurisdiction. Sce limited court wider 
COURT. 

court of special session. See courr. 

Court of Star Chamber. See star CHAMBER (1). 


court of summary jurisdiction. See mngistrate’s court 
under court. 


Court of Swainmote. See CouRT OF SWEINMOTE. 


Court of Sweinmote (swayn-moht). Hist. A medieval 
forest court with jurisdiction over 3 variety of mat- 
ters, esp. the right to graze animals during the 
summer when deer were fawning. @ The forest 
freeholders (the sweins) made up the jury of the 
Court. By the 14th century, the Court's jurisdiction 
had expanded, and it acquired a form similar to the 
eyre courts. — Also spelled Court of Swainmate. 


Court of Teinds. See Teinp Court. 


Court of the Chief Justice in Eyre (air). Hist. An eyre 
court responsible for trying offenses against the for- 
est laws. @ The jurisdiction of this Court was similar 
to that of the Court of Sweinmote. — Also termed 
Court of Justice Seat. 


Court of the Earl Marshal. See CouRT OF THE LORD HIGH 
CONSTABLE AY D EAR! MARSHAL: HIGH COURT OF CUOLIVALRY, 


Court of the Lord High Admirai. See iit couRr oF 
ADMIRALTY. 


Court of the Lord High Constable and Earl Marshal. 
Hist. A court having jurisdiction over diverse military 
matters, such as treason, prisoners of war, and dis- 
puted coats of arms. © The Lord High Constable 
and the Earl Marshal were the top milttary officials 
of the Norman kings. After the office of Lord High 
Constable was forfeited in 1521, the court continued 
on as the Court of the Earl Marshal, but its jurisdiction 
was reduced to questions of chivalry only. Cf. nici 
COURT OF CHIVALRY. 


Court of the Lord ‘High Steward. Hist. A court com- 
missioned to try a peer indicted for treason or a 
felony. © The Court met only if the House of Lords 
was not in session. The Lord High Steward sat as a 
judge and decided questions of law, and the peers 
decided facts only. The Court last sat in 1688. 


Court of the Lord High Steward of the Universities. 
Hist. A court convened to try scholars, esp. Cxford 
or Cambridge students, who have been indicted for 
treason, felony, or mayhem. 


Court of the Marshalsea (mahr-shal-see). Hist. A court 
that moved about with the king, and had jurisdiction 
over certain cases arising within 12 miles of the 
king’s residence (an area Enawn as the verge). @ The 
Court’s steward and marshal acted as judges of the 
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Court, and heard criminal cases and the common 
pleas of debt, covenant, and certain trespasses. ‘The 
Court's migratory nature made it inconvenient for 
litigants, and prompted its abolition in 1849. — Also 
termed Court of the Steward and Marshal. Cl. vatace 
COURT. 
“Coke points cut that all the Acts passed concesing this 
court restrained, or explained, but never added to its juris- 
diction. He decided, in the Case of the Marshalsea, that it 
could not try the newer forms of action such as assumpsit 
and trover. its once general! jurisdiction had passed to the 
court of King’s Bench, and the attitude of that court to the 
more limited court of the Marshalsea made the court of the 
Marshalsea almost useless. There were complaints in the 
seventeenth century of the conduct of its officials; and, as it 
ee ee eee 
court extremely inconvenient to use.” 1 Wi Holdsworth, 
A History of English Law 208 (7th ed. 1956). 


Court of the Official Principal. See counr or ances. 


Court of the Steward and Marshal. See courr oF THE 
MARSHALSEA. 


Court of the Steward of the King's Household: Hist. A 
court having jurisdiction over criminal cases involv- 
ing a member of the royal household. © This court's 
jurisdiction was at first limited to acts of violence by 
the king’s servants toward a member of the king's 
council, but it was later given broader criminal au- 
thority. The Court was abolished in 1828. 


Court of Verge. 1. VERGE (). 2. VERGE (2). 


Court of ‘feterans Appeals, U.S. See unrren sTaTes 
COURT OF VETERANS APPEALS. 


Court of Wards and Liveries. /ist. A court created in 
1540 to assert the Crown's right to income from a 
variety of feudal tenures. © The Court's unpopulari- 
ty led to its abolition in 1660. 


“{I]Jnquests of office were more frequently in practice than at 
present, during the continuance of the military tenures 
among us: when, upon the death of every one of the king's 
tenants, an Inquest of office was held, called an inquisttio 


ces of the case might 
superintend and regulate these enquiries, the court of 

and liverles was instituted by statute 32 Hen. Vill c. 
46 which was abolished at the restoration of king Charles 


an 
3 


thexsecond, together with the oppressive tenures upon 
which it was founded.” 3 William Blackstone, Commentaries 
on the Laws of England 258 (1768). 

courtoisie internationale. See comIy. 

court order. See ORDER (). 

court-packing plan. An unsuccessful proposal — 


made in 1937 by President Franklin D. Roosevelt — 
to increase the number of U.S. re eee Court 
justices from 9 to 15. © The ostensible purpose of 
the pro was to increase the Court's efficiency, 
but President Roosevelt wanted to appoint justices 
who would not block his administration's New Deal 
programs. 

court papers. All documents that a party files with the 
court, including pleadings. motions, notices, and the 
like. — Often shortened to papers. — Also termed 
suil papers. 

court probation. See bench prohation under vropaTion, 

court recorder. See RECORDER. 
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court reporter. 1. A person who records testimony, 
stenographically or by electronic or other means, 
and, when requested, prepares a transcript: <the 
deposition could not start until the court reporter 
arrived>. — Also termed (in BrE) official shorthand 
writer. Cf. court recorder under recorner. [Cases: 
Courts 57; Trial @23. C.J.S. Stenographers 
§§ 2-21; Trial § 96.) 2. REPORTER OF DECISIONS. 


court roll. Hist. A record of a manor's tenures; esp., a 
record of the terms by which the various tenants 
held their estates. © Copyhold tenure, for example, 
developed from the practice of maintaining court 
rolls, See coryHOLp. 


courtroom. The part of a courthouse where trials and 
hearings take place. Cf. judge's chamber under cuam. 
wer. (Cases: Courts 72. C.J.S. Courts § 121.) 


courtroom deputy. Sce berury. 


courtroom privilege. See judicial privilege under rrivt- 
LEGE (D). 


court rules. Regulations having the force of law and 
governing practice and procedure in the various 
courts, such as the Federal Rules of Civil Procedure, 
the Federal Rules of Criminal Procedure, the U.S. 
Supreme Court Rules, and the Federal Rules of 
Evidence. as well as any local rules that a court 
promulgates. — Also termed rules of court. (Cases: 
Courts @78-85; Federal Civil Procedure 2]. 
C.J.S. Courts §§ 7, 124-130, 132-134; Fuidence § 7.] 


courts of the franchise. See FRANCHISE COURT. 

court system. The network of courts in a jurisdiction. 
court trial. See bench trial under ‘Triat. 

couct witness, See WITNESS. 


cousin. 1. A child of one’s aunt or uncle. — Also 
termed first cousin; full cousin; causin-gernan, 2. A 
relative descended from one's ancestor (such as a 
grandparent) by two or more steps in a diverging 
line. 3. Any distant relative by blood or marriage; a 
kinsman or kinswoman. 


cousin-german. A first cousin; a child of a full 
sibling of one's mother or father. See crrwan. 


cousin-in-law. 1. A husband or wife of one’s cousin. 
2. A cousin of one’s husband or one's wife. 


cousin once removed. 1. A child of one's cousin. 2. 
A cousin of one’s parent. 


cousin twice removed. 1. A grandchild of one’s 
cousin. 2. A cousin of one’s grandparent. 


first cousin. See cousin 0). 


second cousin. A person related to another by 
descending from the same great-grandlather or 
great-grandmother. 


third cousin. A person rekuted to another oy de- 
scending from the same great-great-grandfather 
or great-great-grandmother. 
covenant (kev-e-nant), n. 1. A formal agreement or 
promise, usu. in a contract. 


absolute covenant. A covenant that is not qualified 
or limited by any condition. Cf. conditional covenant. 


covenant 


affirmative covenant. A covenant that obligates a 
party to do some act; esp.. an agreement that real 
property will be used in a certain way. @ An 
affirmative covenant is more than a restriction on 
the use of property. For the real-property sense, 
see affirmative covenant under Covexant (4). [Cases: 
Covenants 49, 69.] 


assertory covenant. One that affirmatively states 
certain facts; an affirming promise under seal. 


auxiliary covenant (awg-zil-ya-ree). A covenant that 
does not relate directly to the primary ae of 
the agreement, but to something connected to it. 
Cf. principal covenant. 


collateral covenant (ka-lat-a-ral). A covenant en- 
tered into in connection with the grant of some- 
thing, but that does not relate immediately to the 
thing granted; esp., a covenant in a deed or other 
sealed instrument not pertaining to the conveyed 
property. Cf. inherent covenant. 


concurrent covenant. A covenant that requires per- 
formance by one party at the same time as anoth- 
er's performance. 


conditional covenant. A covenant that is qualified 
by a condition. Cf. absolute covenant. 


continuing covenant. A covenant that requires the 
successive performance of acts, such as an agree- 
ment to pay rent in installments. 


covenant in deed. See express covenant. 
covenant in law. See implied covenant. 
covenant not to compete. See noncompetilion covenant. 


covenant not to execute. A covenant in which a 
party who has won a judgment agrees not to 
enforce it. @ This covenant is most common in 
insurance law. 


covenant not to sue. A covenant in which a party 
having a right of action agrees not to assert that 
right in litigation. — Also termed contract nol lo sue. 
[Cases: Release 7, 37. (:,}.S. Release 88 4, 48-49, 
54,§1-62.] 
“A covenant not to sue is a by the creditor not to 
sue elther permanently or for a limited period. If the promise 
is one never to su> * operates as a discharge just as does 
a release. The theory Is that should the creditor sue despite 
his promise not to, the debtor has a counterclaim tor 
damages for breach of the creditor's covenant not to sue 
which is equal to and cancels the daim.... # the 
covenant is not to sus for a limited time, the modem view is 
that the covenant may be raised as an affirmative defense 
to any actlon brought in viotation of the covenant.” John D. 
Calamari & Joseph M., Perillo, The Law of Contracts 
§ 21-11, at 878-79 (3d ed. 1987). 
¢ covenant. A covenant that imposes a 
duty that depends on the other party's prior per- 
formance. @ Until the performance, the other par- 
ty does not have to perform. Cf concurrent cave- 
nant, independent covenant. 


executed covenant. A covenant that has been fully 
performed. 


executory covenant (eg-zek-ya-tor-ee). A covenant 
that remains unperformed in whole or in part. 


covenant. A covenant created by the words 
of the parties. — Also termed covenant in deed. CL. 
implied covenant. 


covenant 


implied covenant. A covenant that can be inferred 
from the whole agreement and the conduct of the 
parties. — Also termed covenant in law, See implied 
ferm under reat tay, CL express covenant. 


implied covenant of good faith and fair dealing. Au 
implied covenant to cooperate with the other pare, 
to an agreement so that both parties may obtain 
the fill benefits of the agreement; an implied 
covenant to refrain dvom any act that would injure 
a contracting party's right to receive the benefit of 
the contract. @ Breach of this covenant is often 
termed bad faith, See wan rave (2. [Cases: Con- 
Insects C168. CLES. Contracts 88 346-347.] 


implied negative covenant. A covenant binding a 
grantor not to permit use of any reserved right in 
a manner that might destroy the benefits that 
would otherwise inure to the grantee. 


independent covenant. A covenant that imposes a 
duty that dees not depend on the other party's 
prior performance. 


inherent covenant. A covenant that relates directly 
to land. such as a covenant of quiet enjoyment. Ch 
collateral covenant, 


intransitive covenant. A covenant whose perform- 
ance does not pass from the original covenantor to 
the covenantor's representatives. CW transilive cove- 
nent. 


joint covenant. A covenant that binds two or more 
covenantors together. CE. several covenant. 


negative covenant. \ covenant that requires a pacty 
to retrain from doing something; esp., in a real- 
estate financing transaction, the borrower's prom- 
ise to the lender not to encumber or transfer the 
real estate as long as the loan remains unpaid. 


noncompetition covenant. A promise, usu. in a sale- 
of-business, partnership, or employment contract, 
Not to enguge in the same type of business for a 
stated time in the same market as the buyer, 
partner, or employer. © Noncompetition covenants 
are valid to protect business will in the sale of 
a company. In other contexts, they are generally 
disfavored as restraints of trade: courts generally 
enforce them for the duration of the business 
relationship, but provisions that extend beyond 
the termination oF that relationship must be rea- 
sonable in scope, time, and territory. — Also 
termed noncontpetilion agreement; noncompele cove- 
nant; covenant not to compete; restrictive covenant: 
promise not to compete; contract nol to compete. (Cases: 
Contracts C115. C.J.S. Contracts §§ 249-254, 
257-260.} 

* 
positive covenant. A covenant that requires a party 
to do something (such as to erect a fence within a 
specified time). 
principal covenant. A covenant that relates direct! 
to the principal matter of an agreement. Cf. auxil- 
tary covenant. 


protection covenant. See vROTECTION COVENANT, 


restrictive covenant. See noncompelition covenant. 
(For the real-property sense, see restrictive covenant 
under COVENANT (4).) 
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several covenant. A covenant that binds two or 
more covenantors separately. — Also termed sepa- 
rate covenant. CE. joint covenant. 


transitive covenant. A covenant whose duty of per- 
formance passes from the original covenantor to 
the covenantor’s representatives. CO intransitive 
covrnant, 


2. rreaty. 3. A common-law action to recover dam- 
ages for breach of contract under seal. 4. A promise 
nude in a deed or implied by kaw; esp.. an obli- 
gation in a deed burdening or favoring a laindown- 
er. See contract under seal under conxvarcr. (Cases: 
Covenants 1-84. C.].S. Covenants §§ 2-37, 
46-47.] — covenantal, adj. 

“A covenant is property defined as a promise made in 


eon Oe eet arene ue ee 
loose mean * an abligation affecting a landowner 
whether created deed or not." Peter Butt, Land Law 


334-35 (2d ed. 1988). 


“in their nature, covenants are first cousins to easements 
appurtenant. Tie burdened land comesponds to a servient 
tencment, the benefitted land, to a dominant tenement. tn 
sero i the main difference between easements und cove- 
nants is that, whereas an easement allows its holder to Po 
upon and to do something upon the servient tenement, the 
beneficiary of a covenant not enter the burdened land, 
but may require the owner of that land to do, or more likely 
not to do, py on that land." Roger A. Cunningham 
et al., The Law of Property § 8.13, at 467 (2d ed. 1993). 


offirmative covenant. An agreement that real prop- 
erty will be used in a certain way. @ An affirmative 
covenant is more than a restriction on the use of 
property. It requires the owner to undertake cer- 
tain acts on the property. For a more general 
definition of this term, see affinnative covenant un- 
der COVENANT (hb. 


covenant against encumbrances. A grantor’s prom- 
ise that the property has no visible or invisible 
encumbrances. ® In a special warranty deed, the 
covenant is limited to encumbrances made by the 
grantor. — Also termed general covenant against 
encumbrances. Cf. special covenant against encun- 
brances. (Cases: Covenants 42, 64. C.J.S. Cave- 
nants § 19.] 


covenant appurtenant (a-par-ta-nant). A covenant 
that is connected with the grantor’s land; a cove- 
nant running with the land. Cf. covenant in gross. 
(Cases: Covenants €@53-70. C.J.S. Covenants §§ 6, 
25-31.) 


covenant for further assurances. A covenant to do 
whatever is reasonably. necessary to perfect the 
tide conveyed if it turns out to be imperfect. Ser 
further assurance undér asscrance.. (Cases: Cove- 
nants 244, 66. C.J.S. Covenants § 21.) 


covenant for possession. A covenant giving a grant- 
ee or lessee possession of land. 


covenant for quiet enj t. 1. A covenant insur- 
ing against the consequences of a defective title or 
any other disturbance of the title. [Cases: Cove- 
nants 43, 65. C.J.S. Covenants § 20.) 2. A cove- 
nant ensuring that the tenant will not be evicted or 
disturbed by the grantor or a person having a lien 
or superior title. @ This covenant is sometimes 
treated as being synonymous with covenant of war- 
ranty, — Also termed covenant of quiel enjoyment. 
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covenant for title. A covenant that binds the grant- 
or to ensure the completeness,security, and con- 
tinuance of the tide transferred. © This covenant 
usu. includes the covenants for seisin, against cn- 
cumbrances, for the right to convey, for quiet 
enjoyment, and of warranty. (Cases: Covenants 
@=38-48, 62-67. CJ.S. Covenants §§ 14-24, 29, 
46-47.) . 


covenant in gross. A covenant that does not run 
with the land. Cf. covenant appurtenant. 


covenant of good right to convey. See covenant of 
Seisin. 


covenant of habitability (hab--ta-bil-a-tee). See im- 
plied warranty of habitability under WARRANTY (2). 


covenant of nonclaim. A covenant barring a grant- 
or or the grantor’s heirs from claiming title in the 
conveyed land. 


covenant of quiet enjoyment. See covenant for quiet 
enjoyment. 

covenant of seisin (see-zin). A covenant, usu. ap- 
pearing in a warranty deed, stating that the grant- 
or has an estate, or the right to convey an estate, 
of the quality and size that the grantor purports to 
one) ® For the covenant to be valid, the grantor 
must have both title and ion at the tine of 
the grant. — Also termed covenant of gol right tu 
convey; right-lo-convey covenant. (Cases: Covenants 
40, 62. C_J.S. Cavenants §§ 17, 29.) 


covenant of warranty. A covenant hy which the 
ae agrees to defend the grantee against any 
awful or reasonable claims of superior title by a 
third party and io indemnify the grantee for any 
loss sustained by the claim. ¢ This covenant is 
sometimes treated as being synonymous with cove- 
nant for quiet enjoyment. The covenant is not breach- 
ed if the graator fails to defend the grantee against 
am invalid claim. See warranty (p, [Cases: Cove- 
nants 46-48, 67. C_J.S. Covenants §§ 22-24, 29.) 


covenant running with the land. A covenant that, 
because it relates to the land, binds successor 
grantees indefinitely. @ The land cannot be con- 
veyed without the covenani. — Also termed real 
covenant; covenant running with the title. (Cases: Cov- 
enants €53~-70. C.J.S. Covenants §§ 6, 25-31.] 


agreed thereby 

lala ling ee slg led ie Els 
itted by traditional contract law.” Roger Bem ; 

1! Property in a Nutshell 212 (3d ed. 1933). 

covenant running with the title. 1. A covenant that 

relates to the land but has a specific or reasonably 

determinable expiration time. 2. See covenant run- 

ning with the land. 


covenant to convey. A covenant in which the cove- 
nantor agrees to transfer an estate’s title to the 
covenantee. 


covenant to renew. An exccutory contract that gives 
a lessce the right to renew the lease. 


covenant to stand seised (seezd). Archaic. A cove- 
nant to convey land to a relative. © This covenant 
could not be used to convey land to a stranger; the 


covenantor 


only consideration that supported the covenant 
was the relationship by blood or marriage. [Cases: 
Deeds $24. C.}.S. Deeds § 15.) 


future covenant. A covenant that can be breached 
only upon interference with the possession of the 
grantee or the grantee’s successors. @ The cove- 
nants in this class are the covenant for further 
assurances, the covenant for quict enjoyment, and 
the covenant of warranty. The distinction between 
future and present covenants becomes important 
in determining when the statute of limitations 
begins to run. Cf. present covenant. ° 


general covenant against encumbrances. See cove- 
nant against encumbrances. 


implied reciprocal covenant. A presumption that a 
promisee has, in return for a promise made re- 
specting land, impliedly made a promise to the 
promisor respecting other land. — Also termed 
unplied reciprocal servitude. 


personal covenant. A covenant that creates a per- 
sonal right or obligation enforceable only between 
the covenanting parties and that is not binding on 
the heirs or assigns of the parties. Cf. covenant 
running with the land. 


present covenant. A covenant that can he breached 
only at the time of conveyance. © The three cove- 
nants in this class are the covenant against encum- 
brances, the covenant of right to convey, and the 
covenant of seisin. Cf. future covenant. 


protection covenant. See PROTECTION COVENANT. 
real covenant. See covenant running with the land. 


restrictive covenant. 1. A private agreciment, usu. 
in a deed or lease, that restricts the use or occu- 
lat of real property, esp. by specifying lot sizes, 
uilding lines, architectural styles, and the uses to 
which the property may be put. @ Some restrictive 
covenants, such as race-based restrictions on trans- 
fers, are unenforceable but do nat necessarily void 
athe deed. — Also termed restrictive covenant in 
equity; equitable easement; equitable servitude. (Cases: 
Covenants 49-52, 69.} 2. See noncompetilion cure- 
nant under COVENANT (1). 


right-to-convey covenant. See covenant of seisin. 


covenant against encumbrances. A grantor's 
promise that the property is free of encumbrances 
created by the grantor only, not the grantor's 
predecessors. See special warranty deed under DEED. 
Cf. covenant against encumbrances. (Cases: Covenants 
42, 64. CJS. Covenants § 19.) 


covenant, vb. To promise or undertake in a covenant; 
to agree formally. 


covenantee (kev-a-nan-tee). The person to whom a 
proms by covenant is made; one entitled to the 
enefit of a covenant. 


covenant marriage. See MARRIAGE (1). 


covenant of good right to convey. See covenant of seisin 
under COVENANT (4). 


covenantor (kev-9-nen-ter or kev-9-nan-tor). The per- 
son who makes a promise by covenant; one subject 


covenant to protect against drainage 


to the burden of a covenant. — Also spelled covenan- 
ter. 


covenant (to protect against drainage. See PROTECTION 
ODVENANT, 

Coventry Act (kev-an-tree ar kov-). An 1803 English 
statute establishing the death penalty for anyone 
who, with malice aforethought, did “cut out or dis- 
able the tongue, put out an eye, slit the nose, cut off 
a nose or lip, or cut off er disable any limb or 
member of any subject: with the intention in’ so 
doing to main or disfigure him.” 

“{At common law,] an injury such as cutting off [a man's 

ear or nose did not Talay bickee ead 

not result in permanent disablement, but disfigured 

the victim. This was corrected by an earty English statute. {1 
n 

im and glit his hose 


seems that an assault was mado bay Sir 
on the street by who waylald hi 
in revenge for words uttered by him tn Parila- 
Hick im Pablo de bobo of law of a 
jem, @ so-called ‘Coventry * was passed 
1803]." Rollin M. Perkins & Ronald N. Boyce, Criminal Law 
239-40 (3d ed. 1982). 
coventurer (koh-ven-char-ar). A person who under- 
takes a joint venture with one or more persons. — 
Also termed co-udventurer, Cf jowsr venture. [Cases: 
Joint Adventures $1.1. C.[.S. Joint Ventures §8 2-3, 
20.) 


cover, 7. The purchase on the open market, by the 
buyer in a breach-of-contract dispute, of yoods to 
substitute for those promised but never delivered by 
the seller. © Under UCC § 2-732, the buyer can 
recover from the seller the difference between the 
cost of the substituted goods and the original con- 
tract price. [Cases: Sales €9418(7). C.J.S. Sales 
§§ 391-393, 403.) 


coverage, 2. 1, Inclusion of a risk under an insurance 
policy; the risks within the scope of an insurance 
policy. (Cases: Insurance 2091.] — cover, vb. 


dependent coverage. An insurance provision for 
procection of an insured’s dependents. 


full coverage. Insurance protection that pays for 
the full amount of a loss with no deduction. 


2. The ratio between corporate pretax income and 
corporate liability for bond interest payments. 


coverage opinion. See OPINION (2). 


coverage ratio. A measurement of a firm’s ability to 
cover its financing charges. 


cover-all clause. See MOTHER HUBBARD CLAUSE (2). 
covered-interest arbitrage. See ARBITRAGE. 
covered wages. See Wace. 

cover letter. See TRANSMITTAL LETTER. 


cover note. A written statement by an insurance agent 
confirming that coverage is in effect. © The cover 
note is distinguished from a binder, which is pre- 
pared by the insurance company. 


covert baron (kev-ort bar-an). [Law French] Hist. The 
condition or status of a married woman at common 


law. — Also written cover-haron. — Also termed covert 
de baron. 


“By mariage, the husband and wife are one person 


. tn law. 
that is, the ve 
suspended d 


being or legal existence of tha woman is 
ing the mariage, or at least is incorporated 
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loreal adel ridley aon 
wing, protection, cover, she forms every thing; and 
is therefore called in our law-french a feme-covert; Is sald to 
be covert-baron, cr under the protection and Influence of 
her husband, her baron, or lord; and her condition during 
her marriage is called her coverture." 1 William Blackstone, 
Commentaries on the Laws of England 430 (1765). 


cavert-entry search warrant, See SEARCH WARRANT. 


coverture (kav-ar-char alse -tyoor), n. Arhaic. The 

condition of being a married woman <under former 

law, a woman under coverture was allowed to sue 

only through the personality of her hushand>. See 

fome covert under ree. (Cases: Husband and Wile 
55.) — covert (kav-art), adj. 

Shi se anand. a coornel is eiuehy oppiet 6 

wut common lawo, to the esaio and condiion of & matied 

and aretocs denied to contract with any, tone paladin 

of her setfe or her husband, without his consent and privity 


cr at the least, without his-allowance and confirmation.’ 
John Cowell, The interpreter (1607). 


“Coverture ts by law appiied to the state and condition of a 
married woman, who is sub potestati viri, (under the power 
of her husband) and therefore unable to contract with any 
to the damage of herself or husband, without his consent 
and privity, or his allowance and confirmation thereof. When 
& woman is manied she is called a Femme couvert, and 
whatever is done conceming her during marrage Is said to 
be done ouing coveriure.” The Pocket Lawyer and Family 
Conveyancer 96 (3d ed. 1833). 


cover-up, uv. Concealment of wrongdoing, esp. by a 
conspiracy of deception, nondisclosure, and desiruc- 
tion of evidence, usu. combined with a refusat to 
cooperate with investigators. ®© A cover-up often 
involves obstruction of justice. — cover up, vb. 


covin (kav-an). Hist. A secret conspiracy or agreement 
between two or more persons to injure or defraud 
another. — Also spelled couine. 
“Covin is 9 secre? assent determined in the hearts of two or 
more, to the prejudice ot another: As if a tenant for term of 
fife, or tenant in tail, will conspire with another, that 
the other shall recover the tenant for life the land 
which he holds, &c. in prejudice of him in the reversion." 
Termes ce fa Ley 129 (ist Am. ed. 1812). 


covinous (kov-a-nas), «dj. Hist. Of a deceitful or fraud- 
ulent nature. 


cozren (kaz-an), vb. Hist To cheat or defraud. — Also 
spelled casen. 


cozening (kez-on-ing). Hist. A aoe pee the 
offense of cheating, or fraudulent dealing. — Also 
spelled casening. Cf. sTetsONnatus. 
"Cos 
done 


i ap conence: Unnamed, Wheoy sy tg © 
efully in or out of contracts, which cannot be fitly 
by any speciall name. tt is called ste/fionatus in the 
eile law..." John Cowell, The interpreter (1607). 


C.P. abbr. COURT OF COMMON PLEAS, 


CPA. abbr. 1. See certified public accountant under Ac- 
COUNTANT. 2. See conlinued-prosecution application un- 
der PATENT APPLICATION, 


CPC. abbr. Certificate of probable cause. See cerrirt 
CATE OF APPEALABILITY. 


CPD. abbr. oF FICK OF COMMUNTTY PLANNING AND DEVELOP: 
MENT. 


CPI, abbr. CONSUMER PRICE INDEX, 
CPS. abbr. CHILD PROTECTIVE SERVICES. 
CPSC. abbr. CONSUMER PRODECT SAFETY COMMISSION, 
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CPT. abbr. caRgtaGE PAID ‘10. 
C.R. abbr. CURIA REGIS, 


crack, vb. Slang. 1. To open (a lock). 2. To decade 
(security information); esp., to decipher or discover 
(a code, a password, etc. needed to break into a 
computer, network, server, or database). Cf. Hack. 3. 
To bypass (an encryption or a security device, esp. 
one deageed to prevent unauthorized access, as in a 
cable television box, or copying, as in a DVD player). 
4. To hack (a computer, network, server, or data- 
base) with the intention of causing damage or dis- 
ruption. 
cracking, n. A gerrymandering technique in which a 
eographically concentrated political or racial group 
that is large enough to constitute a district's domt- 
nant force is broken up by district lines and dis- 
persed throughout two or more districts. Cf. pack. 
ING} STACKING (2). [Cases: Elections € ]2(6).] 


craft union. See union. 


cramdown, n. Court confirmation of a Chapter 11 
bankruptcy plan despite the opposition of certain 
creditors. @ Under the Bankruptcy Code, a court 
may confirm a plan — even if i has not been 
accepted by all classes of creditors — if the plan (1) 
has been accepted by at least one impaired class, (2) 
does not discriminate unfairly, and (3) is fair and 
equitable. 1] USCA,§ 1129(b). (Cases: Bankruptcy 
3563. C.J.S. Bankruptcy § 396.] — cram down, vb. 


crashworthiness doctrine. Products liability. The princi- 
ple that the manufacturer of a product will be held 
strictly liable for injuries occurring in a cellision, 
even if the collision results from an independent 
cause, to the extent that a defect in the product 
causes injuries above and beyond those that would 
have occurred in the collision itself. — Also termed 
second-collision doctrine, second-impact doctrine. (Cases: 
Products Liability 935.1, 36. C.J.S. Motor Vehicles 
§§ 409-411, 415-416, 418.) 


crassa ignorantia (kras-a ig-na-ran-shee-a). Hist. Gross 
ignorance, esp. in circumstances in which a person 
was able to acquire knowledge and should have 
done so. ; 5 

crassa negligentia (kras-a neg-li-jen-shee-a). [Latin} 
Hist. Crass negligence; gross negligence. 


“In the Civil Law: genta is termed a Cul 
or fata cu rand i i eon caees Gaorad ned 
fraud or decelt in the Common Law: It is to be 


man of common senso, 
under the circumstances, takes of his own property.” Henry 
C. Adams, A Juridical Glossary 510 (1886). 
crastino (kras-ta-noh). [Law Latin] Hist. Tomorrow; on 
the morrow. @ This referred to the return day of 
writs. Court terms always began on a saint's day; 
writs were returnable the day after. 


CRAT. abbr. Charitable-remainder annuity trust. See 
charitable remainder annuity trust under TRUST. 

creancer (kree-an-sar). [Law French] Hist. A credi- 
tor. — Also spelled creansour. 

create a blank. Parliamentary law. To amend a motion 
by striking out one or more terms and replacing 
them with blanks rather than different terms. See 
amendment by striking out and inserting under AMEND- 
MENT (3). ® This form allows a vote on several com- 


credential 


peting proposals at one time, rather than the usual 
process of voting separately on each proposal. See 
BLANK (2). 


creationism. The teaching of the biblical version of 
the creation of the universe. © The United States 
Supreme Court held unconstitutional a Louisiana 
law that forbade the teaching of the theory of evolu- 
tion unless biblical creation was also taught. The 
Court found that the law violated the Establishment 
Clause of the First Amendment because it lacked a 
“clear secular purpose.” Edwards v. Aguillard, 482 
U.S. 578, 107 S.Ct. 2573 (1987). See anttEVOLUTION 
STATUTE. 
scientific creationism. A doctrine heiog that the 
biblical account of creation is supported by scienti- 
fic evidence. : 


creation science. The interpretation of scientific evi- 
dence, arguments, and knowledge to support cre- 
ationism. See CREATIONISM. 


creative sentence. See allernative sentence under sen- 
TENCE. 


creative work, See work of authorship under work (2). 


creativity. Copyright. The degree to which a work 
displays imaginativeness beyond what a person of 
very ordinary talents might create. @ Labor and 
expense are not elements of creativity; for that rea- 
son, they are not protected by copyright. Feist Pubs., 
Inc, v. Rural Tel. Serv. Co., 499 U.S. 340, 111 S.Ct. 
1282 (1991). Cf. ORIGINALITY; SWEAT-OF-THE-BROW DOC- 
‘reine, (Cases: Copyrights and Intellectual Property 
S12. CJ.S. Copyrights and fnellectual Property 
§§ 19-20, 92.] 


refers to the nature of the work itseif, 


Creativity, but H a copyright claimant adds nothing 
an pe by way of reproduction or otherwise, then copy- 
Conversely, a work be entirely 
claimant's independent efforts, and hence original, but ma 
2% Gompistaly lacking in any modicum of creativity.” 1 Melvile 
“com icum of creativity.” efville 
_ B. Keates & Baud Nee Nimmer on Copyright 
§ 2.08[8)}([2], at 2-68 (Supp. 1995). . 
creator. See SETTLOR (1). 
creature. See ANIMAI.. 


creature of statute. A doctrine, governmental agency, 
etc. that would not exist but for a legislative act that 
brought it into being. 


credential. (usu. pl.) 1. A document or other evidence 
that proves one’s authority or expertise. 2. A testi- 
monial that a person is entitled to credit or to the 
right to exercise official power. 3. The letter of 
credence given to an ambassador or other represen- 
tative of a foreign country. 4. Parliamentary law. 
Evidence of a delegate's entitlement to be seated and 
vote in a convention or other deliberative assembly. 
@ Before the meeting begins, the evidence usu. takes 
the form of a certificate or proof of election or 
appointment, which the delegate presents to a cre- 
dentials committee so that the committee can list the 
delegate on its roster. During the meeting, the evi- 
dence usu. takes the form of a badge or card that 
the credentials committee issues to each delegate on 


credentials committee 


its roster. Sev credentials committee under comer. 
‘the. — credential, vb. 

credentials committee. See COMMITTEE. 

credibility, n. “The quality that makes something (as at 
witness or some evidence) worthy of belief. (Cases: 
Evidence C588, C.)S. Huidence 88 USES-1320, 
1322. 1329.] — credible, ad). 

credible evidence. Sce EVIDENCE. 

credible wiiness. See witness. 

credit, n. 1. Belief; wust’ <the jury gave credit to 
Benson's version>, 2. One's ability to borrow mon- 
ey; the faith in one's ability to pay debts <a custom- 
ev with good credit>. 3. The ume that a seller gives 
the buyer to make the payment that is due <30 
days’ credit>. 4. The availability of funds either 
from a financial institution or under a letter of credit 
<the bank extended a line of credit to the custom- 
er. 


bank credit. Credit that a bank makes available to a 
horrower. 


consumer credit. Credit extended to an individual 
to faciliaate the purchase of consumer goods and 
services. [Cases: Consumer Credit G1. C.J.S. dn 
terest and Usury: Constaner Credit § 274.) 


installment credit. Consumer credit scheduled to 
be repaid in two or more payments, usu. at regu- 
lar intervals. © The seller ordinarily exacts finance 
charges. 


noninstallment credit. Consumer credit arranged to 
be repaid in a single payment. © Examples include 
doctors’ and plumbers’ bills. 
revolving credit. A consumer-credit: arrangement 
that allows the borrower to buy goods or secure 
loans on a continuing basis as long as the out- 
stinding balance does not exceed a specified 
limit. — Also termed open credit; revolving charge 
account, Cf. revoluer loan under Loas. (Cases: 
Consumer Credit 34. C.J.S. interest and Usury; 
Consumer Credit § 319.) 
5. Lerrer OF Creorr <the bank issued a credit in 
favor of the exporter>. 6. A deduction from an 
amount due; an accounting entry reflecting an ad- 
dition to revenue or net worth <confirm that the 
credit was properly applied to my account>. Cf. ne- 
wir. 7. rax Crepry <the $500 credit reduced their 
income-tax liability by $500>. 


accumulated-earnings credit. Tax. A deduction al- 
lowed in arriving at a corporation’s accumulated 
taxable income. @ It offsets the base on which the 
tax is assessed by reducing the taxable base by the 
greater of $250,000 or the accumulated earnings 
retained for the reasonable needs of the corpora- 
tion, reduced by the net capital gain. IRC (26 
USCA) § 535. See accumulated-earnings tax under 
TAN. 
credit, vb. 1. To believe <the jury did not credit this 
testimony>. 2. To enter (as an amount) on the 
credit side of an account <the account was credited 
with $500>, 


creditable. 1. Worthy of being believed; credible 
<creditable evidence>. 2. Capable of being ascribed 
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or credited <creditable service time>. 3. Reputable; 
respectable <creditable witness>. 

credit balance. Accounting. “Vhe status of an account 
when the sam of the credit entries exceeds the sum 
ofthe debit entries. 


credit bureau. An organization that compiles informa- 
tion on people's creditworthiness and publishes it in 
the form of reports that are used chiefly by mer- 
chants and service providers who deal directly with 
customers, @ “The practices of credit: bureaus are 
regulated by federal Gand olien state) law. Most 
bureaus are members of the Associated Credit Bu- 
reaus of America. Ch GReDtrREPORTING BUREAL. 
[Cases: Credit Reporting Agencies 1-4. CJ.S. 
Credit Reporting — Agencies; Consumer Protection 
§§ 2-22.) . 


credit card. An identification card used to obtain 
items on credit, usu. on a revolving basis. See revolv- 
ing credit under capri. Cl newre caro. (Cases: Con- 
sumer Credit C8. C.].S. duterest and Usury; Consumer 
Credit §$§ 348-349] 


credit-card crime. ‘Vhe offense of using 4 credit card 
-to purchase something with knowledge chat (1) the 
card is stolen or forged, (2) the card has been 
revoked or canceled, or (3) the card's use is unau- 
thorized. [Cases: Consumer Credit 620. C_].S. dnter- 
est and Usury; Consumer Credit 8 315-316, 365.) 


credit freeze, See FREEZE. 

credit insurance. See INSURANCE. 

credit life insurance. See Lire INSURANCE. 
credit line. See tine oF creo. 


credit memorandum. A document issued by a seller to 
a buyer confirming that the seller has credited (i.e., 
reduced) the buyer's account because of an error, 
return, or allowance. 


credit mobilier. A company or association that carries 
on a banking business by muking loans on the 
secunty of personal property. 

creditor. 1. One to whom a debt is owed; one who 
gives credit for money or goads. — Also termed 


. .deblee. 2. A person or entity with a definite claim 


against another, esp. a claim that is capable of ad- 
justment and liquidation. 3. mgr ora A person or 
entity having a claim against the debtor predating 
the order for relief concerning the debtor. [Cases: 
Bankruptcy 92822. C.J.S. Bank §§ 239, 241.) 
4. Roman law. One to whom any obligation is owed, 
whether contractual or otherwise. Cf. besTOR. 


attaching creditor. A creditor who has caused an 
attachment to be issued and levied on the debtor's 
property. (Cases: Attachment C16. C.J.S. Attach- 
meul § 9.) 


bond creditor. A creditor whose debt is secured by 
a bond. 


catholic creditor. Scots lav. A person who has a 
security interest in: more than one piece of the 
debtor's property. 

certificate creditor. A creditor of a municipal cor- 
poration who receives a certificate of indebtedness 
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rather than payment because the municipality can- 
not pay the debt. Cf. warrant creditor. 


conditional creditor. Civil law. A creditor who has 
either a future right of action or a right of action 
in expectancy. 

creditor at large. A creditor who has not estab- 
lished the debt by reducing it to judgment, or who 
has not otherwise secured « lien on any of the 
debtor's property. 

domestic creditor. A creditor who resides in the 
same state or country as the debtor or the debtor's 


property. 
double creditor. A creditor who has a lien on tw 
funds. Cf. single creditor. ; 


execution creditor. A judgment creditor who has 
caused an execution to Issue on the judgment. 
(Cases: Execution 717. C.J.S. Executions § 20.] 


foreign creditor. A creditor who resides in a differ- 
ent state or country from that of the debtor or the 
debtor's property. 


gap creditor. Bankruptcy. A creditor who extends 
credit to, lends money to, or has a claim arise 
ayalnst the debtor in the period between the filing 
of an involuntary bankruptcy petition and the 
entry of the order for relief. @ Under the Bank- 
ruptcy Code, a gap creditor's claim receives second 
priority, immediately below administrative claims. 
11 USCA §§ 502(f). 507(a)(2). [Cases: Bankruptcy 
2833. C.J.S. Bunkruptcy § 240.] 


general creditor. See unsecured creditor. 


hypothetical creditor. Bankruptcy. An actual or 
code-created judicial-lien creditor or bona fide 
purchaser who establishes a bankruptcy trustee's 
status under the Bankruptcy Code's priority 
scheme, claiming property through the debtor at 
the time of the bankruptcy filing. 11 USCA 
§ 544. — Also termed Aypothetical lien creditor. 
(Cases: Bankruptcy €92704, 2705. C_].S. Bankrupt- 
cy §§ 123, 134, 158.) 


joint creditor. A creditor who is entitled, along with 
another creditor, to demand payment from a debt- 
or. 


judgment creditor. See JUvGMENT CREOSTOR. 


junior creditor. A creditor whose claim accrued 
after that of another creditor; a creditor who holds 
a debt that is subordinate to another's. 


known creditor. A creditor whose identity or claim 
is either known or reasonably ascertainable by the 
debtor. © Known creditors are entitled to notice of 
the debtor's bankruptcy or corporate dissolution, 
rn well as notice of any deadline for filing proofs of 
claim. 


lien creditor. A creditor whose claim is secured by 
a licen on the debtor's property. UCC 
§ 9-102(a)(52). (Cases: Secured Transactions 
S140. C.J.S. Seeuved Trazsactions § 92.) 

preferred creditor. A creditor with a superior right 
to payment, such as a holder of a perfected securi- 


ly interest as compared to a holder of an unse- 
cured claim. (Cases: Secured Transactions 


ab 


creditor dominii 


@ 138-140, 168. C.J.S. Secured Transactions §§ 88, 
90-92, 106-107, 119-124.} 


principal creditor. A creditor whose claim or de- 
mand greatly exceeds the claims of other creclitors. 


prior creditor, A creditor who is given priority in 
payment from the debtor's assets. 


secondary creditor. A creditor whose claim is sub- 
ordinate to a preferred creditor's. 


secured creditor. A creditor who has the right, on 

the debtor’s default, to proceed against collateral 

and apply it to the payment of the debt. UCC 

§ 9-102(a)(72). — Also termed secured party. 
“Secured party’ means (A) a person in whose favor a 
security interest is created or provided for under a security 
agreement, whether or not any obligation to be secured is 
outstanding; a person thal holds-an agricultural Tien; (C) 
a consignor; (D) a person to which accounts, chattel paper, 
payment intangibles, or promissory notes have been sold; 
or (E) if a security interest or agricultural lien is created or 
provided for in favor of a trustee, agent, collateral agent, or 
cther representative, ts representative.” UCC 
§ 9-102(a)(72). 

single creditor. In the ma:shaling of assets, a credi- 

tor with a licn on one fund. Cf. double creditor. 


specialty creditor. A creditor to whom an heir is 
hable for a decedent's debts to the extent of the 
land inherited. @ Historically. unless the creditor 
obtained a judgment against the debtor belore the 
debtor's death, the creditur’s right of action on the 
debt was limited to the decedent's lawful heir. If 
the debtor devised the land to a stranger, the 
creditor's claim was defeated. See Heir (1). 

“There were three ex 


were 
enforceable ing the death of 
the owner, and thirdly, if the fee simple tenant had in his 
litetime executed a deed whereby he covenanted for himself 
and his heirs to pay a sum of money, the creditor (called a 
creditor) could make the helr liable for the debt to 
extent of the which had descended to him. But this 
privilege of the specialty creditor was not at first enforceable 
against an equitable fee simpte, and i was strictly limited to 
a right of action against the heir of the deceased, so that 
the creditor was defrauded of his money if the deceased 
devised his land to a stranger.” G.C. Cheshire, Modem Law 
of Real Property 738 (3d ed. 1933). 
subsequent creditor. A creditor whose claim comes 
into existence after a given fact or transaction, 
such as the recording ofa deed or the execution of 


a voluntary conveyance, 


unsecured creditor. A creditor who, upon giving 
credit, takes no rights against specific property of 
the debtor. — Also termed general creditor. 


warrant creditor. A creditor of a municipal corpo- 
ration who is given a municipal warrant for the 
amount of the claim because the municipality lacks 
the funds to pay the debt. Cf. certificate creditor. 
[Cases: Municipal Corporations 896. C.J.S. Mu- 
nicipal Corporations §§ 801, 1636.) 


creditor beneficiary. See BENEFICIARY. 
creditor dominii (kred-i-tor de-min-ee-1). [Law Latin] 


Hist. The creditor who is entitled to ownership of an 
object; a secured creditor. 


“Creditor dominil.... In commodate the lender Is creditor 
of the subject, and on the bankruptcy of the borrower ma' 
vindicate his right of property and recover the subject 


creditor's bill 
; i) John Trayner, Trayner’s Latin Maxims 114 (4th ed. 


creditor's bill. An equitable suit in which a judgment 
creditor seeks la reach) property that cannat be 
reached by the process available to enforce a judg- 
ment, — Also termed creditor's suit. (Cases: Debtor 
and Creditor C@b1. CS. Assigaments for Benefit of 
Credits § 20: Creditar and Debtor 8§& 95-105.] 


creditor's claim. See ci. (51. 


creditors’ committee. Bankrupicy. A commitice com- 
prising representatives of the creditors in a Chapter 
U1 proceeding, formed to negotiate the debtor's plan 
of reorganization. @ Generally, a committee has no 
fewer than 3 and no more than PL members and 
serves as an advisory body. 11 USCA § 1102. [Cases: 
Bankruptcy C3024. CJ.S. Bankruptcy 8§ 193, 373.) 

creditors’ composition. See COMPOSITION (1). 

creditors’ meeting. See MEELING. 

creditor's suit. Sce CREDILOR'S 6.1. 


credit rating. An evaluation of a potential borrower's 
ability to repay debt, prepared by a credit bureau at 
the request of a lender, [Cases: Credit: Reporting 
Agencies 1-4. C.).S. Credit Reporting Agencies; Con- 
sumer Pratection §§ 2-22.| 


credit report. 1. A credit bureau’s report on a per- 
son’s financial status, usu. including the approximate 
amounts and locations of a person's bank accounts, 
charge accounts, loans, and other debts. bill-paying 
habits, defaults, bankruptcies, foreclosures, marital 
status, occupation, income, and lawsuits. Sce caeprr 
serkAL. 2. The report of a credit-reporting bureau, 
usu. including highly personal information gathered 
through interviews with a person's friends, neigh- 
bors, and coworkers. See CREDIT-REPORTING BUREAL. 
(Cases: Credit’ Reporting Agencies 71-4. C.J.S. 
Credit Reporting — Agenctes;_ Consumer — Protection 
§§ 2-22.) 


credit-reporting bureau. An organization that, on re- 
quest, prepares investigative reports not just on 
people's creditworthiness but also on personal intor- 
mation gathered from various sources, including in- 
terviews with neighbors, friends, and coworkers. 
‘These reports are used chielly by employers (for 
prospective re appa insurance companies (for 
applicants), and landlords (for prospective ten- 
ants). — Also termed investigating bureau. Cf. creprr 
wUREAL. [Cases: Credit Reporting Agencies 1-4. 
C.J.S. Credit Reporting Agencies; Consumer Protection 
§§ 2-22.) 


- ereditrix (kred-o-triks), n. [fr. Latin credere “to lend, 
entrust’) Civil law. Archaic. A female creditor. 


credit sale. Sce salt. 
credit service charge. See SegviCE CHARGE (2). 
credit-shelter trust. See bypass trust under ‘recs. 


credit slip. A document that allows a store customer 
to either purchase another item or receive cash or 
credit for merchandise chat the customer has_re- 
turned to the store. 


credit union. A cooperative association that offers low- 
interest loans and other consumer banking services 
to persons sharing a common bond — ofien fellow 
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employees and their family members. © Most credit 
unions are regulated by the National Credit Union 
Administration. State-chartered credit, unions are 
also subject to regulation by the chartering state, and 
they may be regulated by state banking boards. 
[Cases: Building and) Loan Associations 1-6, 
24-40. CS. Building and Loan Associations, Savings 
aud Loan Associations, and Credit Unions 88 2-7, 9-19, 
31-32, 45, 66-113. 115, 144-145.] 
"Credit unions were the last major thrift institutions devel- 
oped in the United States .... What distinguished credit 
unions from mutual savings banks and savings and loan 
associations was their emphasis on a common bond of 


workers, church members, or people in a tocal area, want- 
ig © basuw renevely small amounts al seasonabis miorest 


creditworthy, adj. (Of a borrower) financially sound 
enough that a lender will extend credit in the belief 
that default is unlikely; fiscally healthy. — creditwor- 
thiness, 1. 


creeping acquisition. See acguisrion, 


creeping tender offer. See creping acquisition under 
ACQUISTHION, 


C reorganization. Sce KEORGANIZNNION (2). 
crescendo rental. See KEN IAL. 


cretion (kree-shan), n. (fr. Latin cernere “two decide”) 
Roman law. 1. A method or form of accepting an 
inheritance by an heir who is appointed in a testa- 
mient. @ Cretion usu. had to be declared within 100 
days from the date on which an heir received notice 
of the appoinunent. 
“tn the ofd law it was the practice to fix a time limit, usually 
of one hundred days, within which the helr was to make a 
formal acceptance, with the addition that if he fafed to do 
so, he was to be disinherited and a substitute was to take 
the inheritance In his poe. This formal acceptance was 
known as cretio from the Latin verb cemere — to decide. 
The practice had fallen into disuse before Justinian, who 
fe abotished 11." R.W. Lee, The Elements of Roman 
Law 199 (4th ed. 1956). 


2. The period within which an heir might decide 
whether to accept an inheritance. — Also termed (in 
Latin) cretio (kree-shee-oh). — cretionary (kree- 
shen-er-ee), adj. 


crew member. Sec SEAMAN. 
CRF. abbr. CRIMINAL-REFERKAL FORM. 


crib, ». [Origin unknown) Hist. An enclosure at the 
side of a court where the apprentices stood to learn 
the law. © For a full history of this term and its 
variants, see J.H. Baker, “Phe Pecunes,” in The Legal 
Prafession and the Common Law 171, 173 (1986). — 
Also spelled cribbe; crubbe. — Also termed pecune. 


cri de pats. See cry DE PAIS. 


crier (kri-or). 1. An officer of the court who makes 
public pronouncements as required by the court. CL 
HAILIFE G), — Also termed court crier. (Cases: Courts 
S58. CJS. Courts § 108.) 2. An auctioneer. — Also 
spelled ener. 

criex la peex (kri-cez ta pees). {Law French] Hist. 
Rehearse the concord (or peace). @ ‘This phrase was 
used to confirm the conveyance of land by fine. The 
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crime 


Corporations 526. C.J.S. Corporations §§ 736- 
739.) 


credit-card crime. See CREDIT-CARD CRIME. 


serjeant or countor in attendance réad the phrase 
aloud in court. See Fine (n. 


crim. con. abbr. CRIMINAL CONVERSATION, 


crime. An act that the law makes punishable; the 
breach of a legal duty treated as the subject matter 
of a criminal proceeding. — Also termed criminal 
wrong. See OFFENSE (1). 
“Understanding that the co n of Crime, as distin- 
guished from that of Wrong or Tort and from that of Sin, 
involves the idea of injury to the State of collective commu: ° 
fy sin the conception, feet twlorposed  diteely, and By 
the con ig 
Holated acts: to avenge itself on the author of the evil which 
it Aha suffered.” Henry S. Maine, Ancient Law 320 (17th ed. 
1901). 


“tt ls a curious fact that all the minor acts enumerated in the 
penal code of a stato like, say, New York are in law called 
crimes, which term includes both murder and overparking. 
tt is a strong term to use for the fatter, and of course the law 
has for centuries recognized that there are more serious 
and less serious crimes. At the common law, however, only 
two classes were nized, serious crimes or felonies, 
and tainor crimes or imbdemeanors. Max Radin, The Law 
and You 91 (1948). 


administrative crime. An offense consisting of a 
violation of an administrative rule or regulation 


crime against nature. See sopumy. 


crime against the environment. See ENVIRONMENTAL 
CRIME. 


crime malum in se. See MALUM IN SE. 
crime malum prohibitum. See MAL.UM PROHIBITUM. 


crime of omission. An offense that carries as its 
material component the failure to act. 


crime of passion. A crime committed in the heat of 
an emotionally aed moment, with no opportu- 
nity to reflect on what is happening. See HEAT OF 
PASSION, 


crime of violence. See violent crime. 
crime without victims. See victimless crime. 
cybercrime. See computer crime. 


economic crime. A nonphysical crime committed to 
obtain a financial gain or a professional advantage. 


that carries with it a criminal sanction. 
capital crime. See capital offense under OF FENSE (1). 


commercial crime. A crime that alfects commerce; 
esp., a crime directed toward the property or 
revenues of a commercial establishment. © Exam- 
ples include robbery of a business, embezzlement, 
counterfeiting, forgery, prostiuition, illegal gam- 
bling, and extortion. See 26 CFR § 403.38. 


common-law crime. A crime that is punishable un- 
der the common Jaw, rather than by force of 
statute. Cf statutory crime. 


complainantless crime. Seg victimless crime. 


computer crime. A crime involving the use of a 
computer, such as sabotaging or stealing electroni- 
cally stored data. — Also termed cybercrime. (Cases: 
‘Telecommunications €-461.15. C.].S. Telegraph, 
Telephones, Radio, ard Television § 221.) 


consensual crime. See victimless crime. 


constructive crime. A crime that is built up or 
created when a court enlarges a statute by altering 
or straining the statute’s language, esp. to drawing 
unreasonable implications and ‘inferences from 
it. — Also termed implied crime; presumed crime. 


continuous crime. 1. A crime that continues after 
an initial illegal act has been consummated; a 
crime that involves ongoing elements. © An exam- 
ple is illegal U.S. drug importation. The criminal 
act is completed not when the drugs enter the 
country, but when the drugs reach their final 
destination. 2. A crime (such as driving a stolen 
vehicle) that continues over an extended period. 
Cf. mstantaneous crime. 


corporate crime. A crime committed by a corpora- 
tion’s representatives acting on its behalf. e Exam- 
ples include price-fixing and consumer fraud. Al- 
though a poration as an entity cannot commit a 
crime other than through its representatives, it can 
be named as a criminal defendant. — Also termed 
organizational crime. Cf. occupational crime. (Cases: 


Se 


“There are two major stytes of economic crime. The first 
consists of crimes committed by businessmen as an ad- 
funct to their regular business activities. Businessmen’s 
tesponsibiiities give them the opportunity, for exampte, to 
commit embezztement, to violate regulations directed at 
their areas of business activity, or to evade the payment of 
taxes. This style of economic crime is often called white- 
collar crime. The second style of economic crime is the 
provision of illegal goods and services or the provision of 
goods and services In an illegal manner. Illegal provision of 
goods and services requires coordinated economic 

similar to that of normal business, but all of those engaged 
In it are involved in crime. The madam. operating a brothel! 
has many concems identical to the manager of a resort 
hotel, and the distributor of marijuana must wony about the 
efficacy of his distribution system just as does a distributor 
of rok other product. This type of economic crime Is often 
call ed crime because the necessity of economic 
coordination outside the law leads to the formation of 


criminal groups with elaborate organizational customs and 
factices."” Edmund W. Kitch, “Economic Crime,” in 2 
ncyclopedia of Crime and Justice 670, 671 (Sanford H. 
Kadish ed., 1983). 
environmental crime. See ENVIRONMENTAL CRIME. 


expressive crime. A crime committed for the sake of 
the crime itself, esp. out of frustration, rage, or 
other emotion, rather than for financial gain. Cf. 
instrumental crime. 


federal crime. See FEDERAL CRIME. 


general-intent crime. A crime that involves per- 
forming a particular act without intending a fur- 
ther act or a further result. 


hate crime. A crime motivated by the victim's race, 
color, ethnicity, religion, or national origin. @ Cer- 
tain groups have lobbied to expand the definition 
by statute to include a crime motivated by the 
victim's disability, gender, or sexual orientation. 
Cf. hate speech under srrecu. [Cases: Civil Rights 
1808; Sentencing and Punishment €753. CJS. 
Civil Rights § 222; Criminal Law §§ 1495, 1527.} 


high crime..A crime that is very serious, though 
not necessarily a felony. © Under the U.S. Consti- 
tution, a government officcr’s commission of a 
“high crime” is, along with treason and bribery, 


crime against humanity 


yunds for remeval from office. U.S. Const. art. 
1,8 4. See inreactanie OFFENSE. 


implied crime. See constructive crime. 


inchoate crime. See inchoate offense under orrensy. 
a. 


index crime. See index offense wader OFFENSE OD. 


infamous crime (in-fa-mas). 1. At common law. a 
crime for which part of the punishment was inlit- 
my, so that one who committed it would be de- 
clared ineligible wo serve on a jury, hold public 
office, or testify. @ Examples are perjury, treason, 
and fraud. (Cases: Officers and Public Employees 
31. CJS. Officers and Public Employees 
§§ 28-30.] 2. A crime punishable by imprisonment 
in a penitentiary. @ The Fifth Amendment re- 
quires a grand-jury indictment for the prosecution 
of infamous (or capital) crimes, which include all 
federal felony offenses. See indictable offense wnder 
OFFENSE. (0). CE aoninfamous crime. 
“At common law an infamous crime was one ... inconsis- 
tent with the common principtes of honesty and humanity. 
Infamous crimes were treason, felony, ail offenses found in 
fraud and which came within the general notion of the 
rallied ier illest pale aig gel , cheating, 
barratry, and the bribing of a witness to absent himself from 
a trial, In order to get rid of his evidence.” Justin Miller, 
Handbook of Criminal Law § 8: at 25 (1934). 
instantaneous crime. A crime that is fully complet- 
ed by a single act, as arson or murder, rather than 
a series of acts. @ The statute of limitations for an 
instantaneous crime begins to run with its comple- 
tion. Cf. continuous crime. 


instrumental crime. A crime committed to further 
another end or result; esp., a crime committed to 
obtain money to purchase a good or service. Cf. 
expressive crime. 


international crime. See INTERNATIONAL CRIME, 
major crime, See FELONY (1. 


noninfamous crime. A crime that does not qualily 
as an infamous crime. Cf. infamous crime. 


occupational crime. A crime that a person commits 
for personal gain while on the job. Cf. corporate 
crime. 


organizational crime. See corporate crime. 
organized crime. See ORGANIZED CRIME. 
personal-condition crime. See status crime. 


personal crime. A crime (such as rape, robbery, or 
pickpocketing) that is committed against an tndi- 
vidual’s person. 


political crime. See vO.srical. OFFENSE. 


predatory crime. A crime that involves preying 
upon and victimizing individuals. © Examples in- 
clude robbery, rape, and carjacking. 


preliminary crime. See inchoate offense under or. 
FENSE (1). 


presumed crime. See constructive crime. 
crime. Hist. 1, An offense not subject to crim- 


inal prosecution (such as contempt or violation of 
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offenses that give rise to gti fam actions and forlei- 
tures for the violation of a public duty. 2. An 
aflense for which someone qaher than the actual 
perpetrator is held liable, the perpetrator bein 
presumed to act on the command of the responsi- 
ble party. See quasi-delict (VY) under penicr. 


serious crime. 1. serious offense under OFFENSE Ub. 2. 
FELONY CD. 


Signature crime. A distinctive crime so similar in 
pattern, scheme, or modus operandi to previous 
crimes that it identifies a particular defendant as 
the perpetrator. 
taneous crime. A criminal act that occurs sud- 
enly and without premeditation in response to an 
unforeseen stimulus. @ For example, a husband 
who discovers his wife in bed with another man 
and shoots him could be said to have committed 
an affectively spontaneous crime. 


status crime. A crime of which a person is guilty by 
being in a certain condition or ofa specific charac- 
ter. @ An example of a status crime is vagraney. — 
Also termed status offense; personal-condition crime. 
statutory crime. A crime punishable by statute. CL 
common-law crime. ; 


street crime. Crime generally directed against a 
erson in public, such as mugging, theli, or rob- 
ry. — Also termed visible crime. 


strict-licbility crite. A crime that does not require 
a mens rea element, such as trallic offenses and 
illegai sales of intoxicating liquor. (Cases: Criminal 
Law 21. C].S. Criminal Law § 31.) 


substantive crime. See substantive offense under or- 
FENSE (1). 


vice crime. A crime of immoral conduct, such as 
gambling or prostitution. 


victimless crime. A crime that is considered to have 
no direct victim, usu. because only consenting 
adults are involved. @ Examples are possession of 
illicit drugs and deviant sexual intercourse be- 
tween consenting adults. — Also termed consensual 
crime; crime without victims; complainantless crime. 
“When a man’s house has been robbed or his brother 


victims an entirely different atmo- 
Here # is the patice who must assume the initiative. 
to work without the ald of informers, they 


Be ee pe crane eed aan occ aed 
more distasteful what is spied upon is sordid and 
pitiable.” Lon Lt. Fuller, Anafomy of the Law 44 (1968). 


violent crime. A crime that has as an element the 
use, attempted use, threatened use, or substantial 
risk of use of physical force against the person or 
property of another. 18 USCA § 16; USSG 
§ 2E1.3. — Also termed crime of violence. 


visible crime. See street crime. 
war crime. See WAR CRIME. 
white-collar crime. See WH TE-COLLAR CRIME. 
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a municipal ordinance) but for which penalties or 


forfeitures can be imposed. @ The term includes is not an isolated incident but that involves large and 


crime against humanity. Jnt'l law. A brutal crime that | 
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systematic actions, often cloaked with official author- 
ity, and that shocks the conscience of humankind. © 
Among the specific crimes that fall within this cate- 
gory are mass murder, extermination, enslavement, 
deportation, and other inhumane acts perpetrated 
against a po ulation, whether in wartime or not. See 
Statute of the International Criminal Court, art. 3 
(37 ILM 999). 


crime against international law. See CRIME AGAINST ‘THE 
LAW OF NATIONS. 


crime against peace. Int'l law. An international crime 


in which the offenders plan, prepare, initiate, or 
wage a war of aggression or a war in violation of 
international peace treaties, agreements, or assur- 
ances. 


crime against the law of nations. Int'l law. 1. A crime 
unishable under internationally prescribed criminal 
aw or defined by an international convention and 
required to be made punishable under the criminal 
law of the member states. 2. A crime punishable 
under international law; an act that is internationally 
agreed to be of a criminal nature, such as genocide, 
piracy, or engaging in the slave trade. — Also 
termed crime against international law. 


crime against the person, See CRIMES AGAINST PERSONS. 


crime-fraud exception. The doctrine that neither the 
auorney—client’ privilege nor the attorney-work- 
product privilege protects attorney-client communi- 
cations that are in furtherance of a current or 
poe crime or fraud. Clark v. United States, 289 
S. 1, 53 S.Ct. 465 (1933); In re Grand Jury ey ol 
Duces Tecum, 731 F.2d 1032 (2d Cir. 1984). [Cases: 
Federal Civil Procedure @1600(3); 
©201(2). C.J.S. Witnesses § 336.) 


crime insurance. See INSURANCE. 
crime malum in se. See MALUM IN SE. 
crime malum prohibitum. See matum PROHIBITUM. 


crimen (kri-moan), 2. [Latin] 1. An accusation or charge 
of a crime. 2. A crime. Pl. crimina (krim-o-na). 


crimen expilatae hereditatis (kri-man eks-po-lay-tee 
ha-red-i-tay-tis). Roman law. A false claimant's will- 
ful spoliation of an inheritance. 


crimen falsi (krt-man fal-si or fawl-st). {Latin “the 
crime of falsifying") 1. A crime in the nature of 
erjury. — Also termed falsum. 2. Any other of- 
lense that involves some element of dishonesty or 
false statement. See Fed. R. Evid. 609(a)(2). [Cases: 
Witnesses €=337(12).] 
“The starting point ues isla | sented pita rilddecheng 
called crimen fatsi — crime of fais . In the inning, 
perhaps, one convicted of tu! bi ll ton “ti 
worthy to be permitted to t rl Alaelapthcepicbieohalad 
idea grew until the term ‘crimen fais! included any crime 
involving an element of deceit, fraud cr corruption.” Rollin 
wien & Ronaid N. Boyce, Criminal Law 26 (3d ed. 
crimen feloniae imposuit (kri-man_ fa-loh-nee-ec 
im-poz-ya-wit). To accuse or charge with a felony. 


crimen furti (krt-mon for-t). (Latin “the crime of 
stealing”) See THEFT. 

crimen incendii (kri-men in-sen-dee-1). (Latin “the 
crime of burning”} See arson. 


Witnesses - 


crimina extraordinarla 


crimen innominatum (ke1-mean_ i-nom-a-nay-tem). 
{Latin “the nameless crime] See sopomy. 


crimen majestatis (kri-man maj-a-stay-tis). [Latin 
“crime against majesty"] Hist. High treason; any 
crime against the king’s person or dignity; Ese 
Majesty. @ Under Roman law, crimen muajestatis de- 
noted any enterprise by a Roman citizen or other 
person against the republic or the emperor. — 
Also termed crimen faesae majestatis. See 1S MajeEs- 
‘Ty. Cf, PERDUELLIO. 


crimen plagii (kri-man play-jee-1). [Latin] Roman 
law. See PLaGium. 


crimen raptus (kri-man rap-tas). [Latin “the crime 
of rape”) See rare. 


crimen tindarum (kri-man rep-d-tan-dair-am). 
{Latin “accusation of (money) to be repaid"’} Ro- 
man law. 1. A charge of extortion brought against a 
Roman provincial governor. 2. Any act of mis- 
government or oppression on the part of a magis- 
trate or official. 


crimen roberiae (krit-man_ ra-beer-ee-ce). [Latin 
“the crime of robbery”) rosBERy. 


crime of omission. See crime. 
crime of passion. See CRIME. 
crime of violence. See violent crime under CRIME. 


crimes against persons. A category of criminal of- 
fenses in which the perpetrator uses or threatens to 
use force. @ Examples include murder, rape, aggra- 
vated assault, and robbery. — Also termed crimes 
against the person. Cf. offense against the herson under 
OFFENSE (D). 


crimes against property. A category of criminal of- 
fenses in which the perpetrator seeks to derive an 
unlawful benefit from — or do damage to — anoth- 
er’s pruperty without the use or threat of force. @ 
ae a include burglary. thefi, and arson (even 
though arson may result in injury or death). — Also 
termed property crimes. Cf. offense against property un- 
der OFFENSE (1). 

crimes against the person. Sce CRIMES AGAINST PERSONS. 


crime score. A number assigned from an established 
scale, indicating the relative seriousness of an offense 
based on the nature of the injury. or the extent of 
property damage. ® Prosecutors use crime scores 
and defendant scores to promote uniform treatment 
of similar cases and to alert them to which cases 
need extensive pretrial preparation. Cf. peFENpaNt 
SCORE, 


crime statistics. Figures compiled by a governmental 


agency to show the incidence of various types of 
crime within a defined geographic area during a 
specified time. 


crime without victims. Sce victimless crime under 


CRIME, 


crimina extraordinaria (krim-a-ne ek-stror-da-nair- 


ee-a). [Latin] Roman law. Extraordinary crimes; 
crimes not brought before a queestio perpetua. © 
These crimes carried no fixed penalty and were 


punished according to the judge's discretion. 


criminal 


criminal, adj. 1. Having the character of a crime; in 
the nature of a crime <criminal mischiel>. 2. Con- 
nected with the administration of penal justice <the 
criminal courts>. 


criminal, ». 1. One who has committed a criminal 
offense. 2. One who has been convicted of a crime. 


career criminal, See RECUIVIST. 


dangerous criminal. \ criminal who has either 
committed a violent crime or sed force in trying 
to escape from custody. 


episedic criminal. 1. A person who commits crimes 
sporadically. 2. A person who cominits crimes only 

uring periods of intense stress, as in the heat of 
Passion. 


habitual criminal. See wecuivist. 


state criminal. 1. A person who has committed a 
crime ingainst the state (such as (reason); a political 
criminal. 2. A person who has commited a crime 
under state law. 


criminal action. See ACHtON 4). 

criminal anarchy. See anagcuy. 

criminal anthropology. See cRiMINOLOGY. 
criminal assault. See assat tr. 

criminal attempt. See arremvr. 


criminal bankruptcy. See hankrupicy fraud under 
FRALD. 


criminal] battery. See eavrreny cp. 


criminal behavior. Conduct that causes social harm 
and is defined and punished by law. 


criminal capacity. See Caracery 13). 
criminal charge. See CHarck (Db. 
etiminal code. See penat. cOvE. 
criminal coercion. See CoERCION. 
criminal conspiracy. See CONSPIRACY. 
criminal contempt. Sce conremy. 


criminal conversation. Archaic. A tort action for adul- 
tery, brought by a husband aguinst a third party who 
eepnere in sexual intercuurse with his wile. @ Crimi- 
nal conversation. has been abolished in most jurisdic- 
tions. — Abbr. crim. con. See HEARTBALM STATUTE. 
(Cases: Husband and Wife ¢°340-354.] 


“An action (whether of tr or case is uncertain, but 
probably trespass) form against one who had com- 
mitted adultery with the the plaintiff. It was known as 
an action for criminal conversation. The wife's consent was 
trrelevant. The erase distinct from that ae apornady sel 
one com ullery without enticing a away from 
her husband. The action was no doubt a necessity when 
divorce could only be obtained by Act of Parllament: as 
Parliament was not a tribunal @ for trying allegations 
ot adultery it was reasonable to require the petitioner to 
establish truth of his ail ions before a court of law. 
The action might also have n justified on the ground 
es the pepe is in oocyte] i ccap acy of the haere 
of privacy marriage, C) ereby caused to 
his honour as a husband.” R.F.V. Heuston, Salmond on the 
Law of Torts 358 (17th ed. 1977). 


criminal court. See court. 
criminal-court judge. See jupur. 
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criminal vanitad & to property. 1. Injury, destruction, 
or substantial impairment to the use of property 
(other than by fire or explosion) without the consent 
of a person having an interest in the property. 
(Cases: Malicious Mischief C1. CJ.S. Malicious or 
Criminal Mischief or Damage to Property §§ 2-5.) 2. 
Injury, destruction, or substantial impairment to the 
use of property (other than by fire or explosion) 
with the intent to injure or defraud an insurer or 
lienholder. CE srson. 


criminal defendant. One who is accused in a criminal 
proceeding. 

criminal desertion. Sce prseRvion. 

criminal forfeiture. See roRFErPURE. 

criminal fraud. See rravn. 

criminal homicide. See noMmicine. 

criminal infringement. See inFRINGEMENT. 


criminal instrument. 1. Something made or adapted 
for criminal use. Model Penal Code § 5.08(1)(). 2. 
Something commonly used for criminal purposes 
and possessed under circumstances showing an un- 
lawful purpose. Model Penal Code § 5.06(1)(b}. — 
Also termed dustrument of crime. 


criminal-instrumentality rule. The principle that 
when a criminal act is committed, that act — rather 
than the victini’s negligence that made the crime 
possible — will be considered to be the crime’s 
proximate cause. 


criminal intent. Lo inrenr a. 2. MENS REA. 


criminalism. 1. A pathological tendency toward crimi- 
nality. 2. Archaic. The branch of psychiatry dealing 
with habitual criminals. j 

criminalist (krim-a-nal-ist). 1. A person who practices 
criminalistics as a profession. 2. Archaic. One versed 
in criminal law. 3. Archaic. A psychiatrist who treats 
criminals. 4. Archaic. A habitual criminal. 


criminalistics (krim-9-na-lis-tiks), n. The science of 
crime detection, usu. involving the subjection of 
ee bode evidence to laboratory analysis, including 
Histic testing, blood-fluid and tissue analysis, and 
other tests. Cf. criminoLocy. — criminalistic, adj. 


criminaliter (krim-o-nay-lo-tar), adv. (Latin) Criminal- 
ly. Cf. civinrrer (0. 


criminality (krim-o-nal-a-tee). 1. The state or quality 
of being criminal. 2. An act or practice that consti- 
tutes a crime, See DOUBLE CRIMINALITY. 


criminalization (krim-o-nal-e-zay-shan), n. 1. ‘The act 
or an instance of making a previously lawful act 
criminal, usu. by passing a statute. Cf necRisinaLiza. 
TION; ClvILIZATION. [Cases: Criminal Law €=3. C_J.S. 
Affray § 14; Criminal Law § 19.] 2. The process by 
Ww 


ich a person develops into a criminal. 


criminalize (krim-a-nal-1z), vb. To make illegal; to 
outlaw, 


criminal jurisdiction. See sukismic rion. 


criminal justice. 1. ‘he methods by which a society 
deals with those who are accused of having conmit- 
ted crimes, See Law ENFORCEMENT W). 2. The field of 
study pursued by those seeking to enter law enforce- 
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ment as a profession. @ Many colleges offer degrees 
in criminal justice, typically after two to four years of 
study. — Also.termed (in sense 2) police science; law 
enforcement. 


criminal-justice system. The collective institutions 
through which an accused offender passes until the 
accusations have been disposed of or the assessed 
punishment concluded. © The systcm typically has 
three components: law enforcement (police, sheriffs, 
marshals), the judicial process (judges, prosecutors, 
defense lawyers), and corrections (prison officials, 
probation oflicers, and parele officers). — Also 
termed law-enforcement system. 


' criminal law. The body of law defining offenses 


against the community at large, regulating how sus- 

ects are investigated, charged, and tried, and estab- 
ishing punishments for convicted offenders. — Also 
termed penal law. 


“The criminal taw represents the BB iat of clvilization.” 
Morris A. Cohen, Reason and Law 70 (1961). 


“Often the term ‘criminal law’ is used to include all that is 
Involved in ‘the administration of criminal justice’ In the 
broadest sense. As so employed it embraces three ditterent 
ee orn the soeeyer Oe (1) the substantive aphid 
' procedure, special problems 
administration and enforcement Ochna justice.... The 
phrase ‘criminal law’ is more commonty used to include 
only that past of the general field known as the substantive 
criminal law ....“ Rollin M. Perkins & Rona'd N. Boyce, 
Criminal Law 1, 5 (3d ed. 1982). 


criminal lawyer. See Lawver. 
criminal letter. Scots law. A summons. 
criminal libel. See tine. 


criminally negligent homicide. See negligent homicide 
under HOMICIDE. 


- criminal miscarriage. Hist. See auowrion (1). 


criminal mischief. Sce sALiciOUS MISCHIEF. 
criminal negiect of family. See Xonscrvokr. 
criminal negligence. See XEGLtGENGE. 
criminal nonsupport. See Noxsurroxr. 


: Criminal offense. See orrenst (1). 


' 
: 


crin:i-al operation. Hist. ABOxTION (D. 


? criminal plea. See reac. 
' criminal policy. ‘The branch of cetminal science con- 


cerned with protecting against crime. @ It draws on 
information provided by criminology, and its sub- 
jects for investigation are (1) the appropriate mea- 
sures of social organization for preventing harmful 
activities, and (2) the treatment to be accorded to 
thase who have caused harm, whether the offenders 
are to be given warnings, supervised probation, or 
medical treatment, or whether they are to suffer 
serious deprivations of life or liberty, such as impris- 
oniment or capital punishment. 


criminal possession. See tossession. 


criminal procedure. The rules governing the mecha- 
nisms under which crimes are investigated, prosecut- 
ed, adjudicated, and punished. © It includes the 
protection of accused persons’ constitutional rights. 


criminal proceeding. See PROCEEDING. 


criminology 


criminal process. See process. 
criminal prosecution. See PROSECUTION (2). 


criminal protector. An accessory after the fact to a 
felony; one who aids or harbors a wrongdoer alter 
the commission of a crime. [Cases: Compounding 
Offenses $73.5; Criminal Law @°74. C.J.S. Com- 
pounding Offenses § 5; Criminal Law § 140.) 


criminal-referral form. A form once required by fed- 
eral regulatory authorities (from 1988 to 1996) for 
reporting every instance when a bank employee or 
afliliate committed or aided in committing a crime 
such as credit-card fraud, employee theft, or check- 
kiting. © This form, like the suspicious-transaction 
report, has since been superseded by the suspicious- 
activity report. — Abbr. CRF. See suspicious-activity 
REPORT. 


criminal registration. See REGISTRATION (1). 
criminal responsibility. See resPONSIBILI'TY (2), (3). 
criminal sanction. See SANCTION. 


criminal science. The stud 
discovering the causes of criminality, devising the 
most effective methods of reducing crime, and per- 
fecting the means for dealing with those who have 
committed crimes. © The three main branches of 
criminal science ure criminology, criminal policy, 
and criminal law. 


of crime with a view to 


criminal sexual] conduct in the first degree. See rirsr- 
DEGREE SEXUAL, CONDUCT, 

criminal solicitation. See suticrraTiOn (2). 

criminal statute. See STATUTE. 

criminal syndicalism. See syNNICALISM. 

criminal term. See TERM (6). 

criminal trespass. See TRESPASS. 

criminal wrong. See CRIME. 

criminate, vb. See INCRIMINATE. 


crimination (krim-a-nay-shon), n. 1. INCRIMINATION. 2. 
An accusation or strong censure. 


criminative (krim-2-nay-tiv), adj. Of, relating to, or 
involving incrimination or accusation. Cf. inriraa. 
TIVE. 


criminogenic (krim-9-na-jen-ik), adj. Tending to cause 
crime or criminality. — criminogenesis, n. 


criminology (krim-o-nol-a-jee), 1. The study of crime 
and criminal punishment as social phenomena; the 
study of the causes of crime and the treatment of 
offenders, comprising (1) criminal biology, which 
examines causes that may be found in the mental 
and physical constitution of an offender (such as 
hereditary tendencies and physical defects), and (2) 
criminal sociology, which deals with inquiries into 
the effects of environment as a cause of criminalli- 
ty. — Also termed criminal anthropology. CE. caimtnat- 
ISTICS; PENOLOGY. — criminological (krim-o-na-loj-a- 
kal), adj. — criminologist, n. 
comparative criminology. The scholarly study of 
the similarities and differences between the crimi- 
nal-justice systems of different nations. 


crimping 


environmental criminology. ‘Vie scholarly study of 
areas where crime occurs and of why offenders are 
active in those areas. — Also termed geography of 
crime; ecology af crime. 


crimping. Hist. Vhe offense of decoying and confining 
persons to force them into military service. Ch int. 
PRESSMENE (3). 


crit. An adherent to the critical-legal-studies school of 
thought. — Also termed ClSer; Critic; evitter, 


fem-crit. A feminist adherent of critical legal stud- 
tes. 

critical evidence. See EVIDENCE. 

Critical Studies. 1. A school of thought advanc- 
ing the idea that the legal system perpetuates the 
status quo in terms of-economics, race, and gender 
by using manipulable concepts and by creating an 
imaginary world of social harmony regulated by law. 
@ ‘The Marxist wing of this school focuses on sacio- 
economic issues. Fem-crits emphasize gender hierar- 
chy, whereas critical race theorists focus on racial 
subordination. See fem-crit under CRI, CRITICAL RACE 
‘rakoky. 2. The body of work produced by adherents 
to this school of thought. — Abbr. CLS. 


critical limitation. Padents. A limitation essential either 
to the operativeness of an invention or to the patent- 
ability of a patent claim for the invention. (Cases: 
Patents 2 165(2). C.J.S. Patents § 289.] 


Critical Race Theory. 1. A reform movement within 
the legal profession, particularly within academia, 
whose adherents believe that the legal system has 
disempuwered racial minorities. @ The term first 
appeared in 1989. Critical race theorists observe that 
even if the law is couched in neutral language, it 
cannot be neutral because those who fashioned it 
had their own subjective perspectives that, once en- 
shrined in law, have disadvantaged minorities and 
Pie id pbb ae racism. 2. ‘The body of work pro- 
duced by adherents to this theory. — Abbr. CRT. 


critical stage. Criminal procedure. A point in a criminal 
prosecution when the accused's rights or defenses 
might be affected by the absence of legal representa- 
tion. @ Under the Sixth Amendment, a critical stage 
triggers the accused's right to appointed counsel. 
Examples of critical stages include preliminary hear- 
ings, jury selection, and (of course) trial. Cf accusa- 
Tory stace. [Cases: Criminal Law $°641.3(2); Double 
Jeopardy 59. C.J.S. Criminal Law §§ 213, 218, 
J 


critter. See carr. 
crop insurance. See INSURANCE. 
crop rent. See RENT Up. 


crops. Products that are grown, raised, and harvested. 
® Crops usu. are from the soil, but fruit grown on 
trees are also considered crops. [Cases: Crops 1. 


CJS. Crops §§ 1-5, 9.) 


annual crops. 1. Crops that must be planted cach 
year. such as cotton, wheat, barley, corn, carrots, 
potatoes, and melons. 2. Crops for which the 
produce in any single year is mainly the result of 
attention and care exerted in the same agricultural 
year, such as hops and sugar cance. 
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oing crops. A tenants crops that were sown 
and will not be ready to harvest before the tenancy 
expires. @ The tenant retains the ownership of che 
crops after the tenancy expires. 


basic crops. Crops (such as wheat and corn) that 
wre usu. subject to government-price supports, 


growing crops. Crops that are in the process of 
growth. © Growing crops are goods under UCC 
§ 2-105(1). Judicial decisions vary on the growth 
stage at which a crop becomes a growing crop and 
on whether pasturage grass is a growing crop. CL 
Farm rropucr. (Cases: Crops G1. C.p.8. Crops 
§§ 1-5, 9.] 


standing crops. Crops that have not been harvested 
or otherwise severed from the land. 


cross, n. J. cRosseXamination. 2. A sale of a large 
amount of publicly traded stock between two private 
parties. @ Although the transaction does not happen 
on the exchange floor, it typically requires exchange 
permission. 


cross-action. L.xcrigs ca, 2. GROSS-CLAIM. 
cross-appeal. See aprtat. 
cross-bill. See itt.12). 


cross-claim, ». A claim asserted between cadelendants 
or coplaintiffs in a case and that relates to the subject 
of the original claim or counterclaim. See Fed. R. 
Civ. P. 13(g). — Also termed! crass-action; cross-suit. CL. 
counterciaim. (Cases: Federal Civil Pi ocedare 
786; Pleading 147, 148. 149; Set-off and Coun- 
terclaim G10.) — cross-claim, vb. — cross-claim- 
ant, n. 


“The courts have not always distinquished claasty between 
& cross-claim and a counterclaim, and have used one name 
where the other is proper under the rutas, perhaps because 
tn some states, and in the old equity practice, the term 
cross-complaint or cross-bill is used for what the rules 
regard as a counterclaim. Under Rule 13 a counterclaim is a 
claim against an opposing party, while a cross-ciaim is 
against a co-pasty. Further there is not the same freedom in 

cross-claims that rules provide for counter- 


permissive counterclaim, but only 
related to the subject matter of the original action, o 


property invoived therein, are abeigary bee phe aot 
pels The Law of] fara! Courts § 80, at 574 


cross-collateral. See COLLATERAL. 
cross-collateral clause. An installment-contract 


rovi- 
sion allowing the scller, if the buyer defaults, to 
repossess nat only the particular item sold but also 
every other item bought from the seller on which a 
balance remained due when the last purchase was 
made. — Also termed dragnet clause. 


cross-collateralization. See cruss-callateral under cor 


LATERAL. 


cross-complaint. 1. A claim asserted by a defendant 


against another party to the action. — Also termed 
(in some jurisdictions) crass-petition. [Cases: Federal 
Civil Procedure 786, Pleading C148, 149. C.]S. 
Pleading §§ 203, 206.) 2. A claim asserted by a 
defendant against a person not a party to the action 
for a matter relating to the subject of the action. 
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cross-default clause. A contractual provision under 
which default on one debt obligation triggers default 
on another obligation. 


cross-defendant. The party against whom a cross- 
claim is asserted. Cf. cRoss-PLAINTIFF. 


cross-demand. See DEMAND (). 
crossed check, See CHECK. 


cross-elasticity of demand. Antitrust. A relationship 
between two products, usu. substitutes for each oth- 
er, in which a price change for one product affects 
the price of the ather. : 


cross-error. See ERROR (2). 


cross-examination, n. The questioning of a witness at 
a trial or hearing by the party opposed to the party 
who called the witness to testify. © The purpose of 
cross-examination is to discredit a witness before the 
fact-finder in any of several ways, as by bringing out 
contradictions and improbabilities in earlier tesumo- 
ny, by suggesting doubts to the witness, and by 
trapping the witness into admissions that weaken the 
testimony. The cross-examiner is typically allowed to 
ask leading questions but is traditionally limited to 
matters covered on direct examination and to credi- 
bility issues. — Also termed cross-interrogation. Cf. p1- 
RECT EXAMINATION; RECROSS-EXAMINATION. [Cases: Wit- 
nesses 6266-284, 330. C.J.S. Witnesses §§ 445-498, 
500-507, 579.] — cross-examine, vb. 


cross-interrogatory. See INTERROGATORY. 
cross-license. See LICENSE. 
cross-marriage. See MARRIAGE (1). 


: ¢ross-motion. See MOTION (1). 


eee reece 


cross-offer, . Contracts. An offer made to another in 
ignorance that the offeree has made the same offer 
to the offeror. — cross-offer, vb. — cross-offeror, n. 


cross-petition. See CROSS-COMPLAINT. 


cross-plaintiff. The party asserting a cross-claim. Cf. 
GROSS-DEFENDANT, 

cross-purchase buy-sell ent. 1. BUY-SELL AGREE- 
MENT (1). 2. A partnership insurance plan in which 
each partner individually buys and maintains 
enough insurance on the life or lives of other part- 
ners to purchase a deceased or expelled partner's 
equity. . 

cross-question. See QUESTION (1). 


cross-rate. The exchange ratc between two currencies 
expressed as the ratio of two foreign exchange rates 
in terms of a common third curréhicy (usu. the U.S. 
dollar). @ Foreign-exchange-rate dealers use cross- 
rate tables to look for arbitrage opportunities. See 
ARBITRAGE. 


cross-reference, ». An explicit citation to a related 
provision within the same or a closely related docu- 
ment; esp., the explicit citation in a continuing pat- 
ent application to all interrelated applications, back 
to the original filing. © A cross-reference alone does 
not incorporate the disclosure of the parent applica- 
tion. Cf. INCORPORATION BY REFERENCE (1), (2). — cross- 
reference, vb. 


cross-remainder, See REMAINDER. 


cruelty 


cross-suit. See CROSS-CLAIM. 
Crown. 1. KING. 2. QUEEN (1). 
Crown case. English law. A criminal action. 


Crown Court. An English court having jurisdiction 
over major criminal cases. © Crown Courts date 
from 1971, when they assumed the criminal jurisd ic- 
tion of the Assize Courts and all the jurisdiction of 
the Courts of Quarter Sessions. 


crown jewel. A company’s most valuable asset, esp. as 
valued when the company is the subject of a hostile 
takeover. © A common antitakeover device is for the 
target company to sell its crown jewel to a third 
party so that the company will be less attractive to an 
unfriendly suitor. . 


crown-jewel defense. An antitakeover device in which 
the target company agrees to sell its most valuable 
assets to a third party if 4 hostile bid is tendered, so 
that the company will be less attractive to an un- 
friendly suitor. Cf. sCORCHED-EARTH DEFENSE; PAC-MAN 
DEFENSE. 


Crown land. See LAND. 
Crown loan. See Loan. 


CRT. abbr. 1. crivicaL RACE THEORY. 2. See chantable- 
remainder trust under TRUST. 


crucial evidence. See cniical evidence under EVIDENCE. 
cruel and abusive treatment. See ABUSE (2). 


cruel and inhumane treatment. See extreme cruelty 
under CRUELTY. 


cruel and unusual punishment. Sce PUNISHMENT. 


cruelty. The intentional and malicious infliction of 
mental or physical suffering on a living creature, 
esp. a human; abusive treatment; outrage. Cf. asuse; 
INHUMAN TREATMENT; INDIGNITY. 


“When William Blake opined that ‘Cruetty has a human 
heart’, he posited the physical and emotional forms which 
cruelty may take. But when is one party so cruel to the 
other that 1 goes to the heart of the marriage and justifies 
dissotution? A New York court defined cruetty as bodity 
harm, or a reasonabie apprekension of bodily harm, which 
endangers life, limb, or health and renders marital cohabita- 
edger edt sl Some states are reluctant to permit 
divarce when there been only emotional suffering with- 
out physical harm. And [In a mariage of long duration, 
some courts require that the cruelty more extreme to 
justify divorce than if the relationship has been brief. Acts 
constituting the ground must continue over an extended 
of unless they are so severe as to shock the 
say i mune onan Uaate’? Viste 

cou in ay er 

vee ion é Raymond C. O'Srien, Family Law In Perspec- 


cruelty to a child. See child abuse under Abuse. 


cruelty to animals, A malicious or criminally negli- 
gent act that causes un animal to suffer pain or 
death. (Cases: Animals €38. CJ.S. Animals 
§§ 99-104, 108.} 


extreme cruelty, As a ground for divorce, one 
spouse's physical violence toward the other spouse, 
or conduct that destroys or severely impairs the 
other spouse’s mental health. — Also termed cruel 
and inhumane treatment. Cf. anuse «2. (Cases: Di- 
vorce 34. C.J.S. Divorce § 19.] 


divorce to the injured party; specif, conduct by the literal meaning, the term is more often used to 
one spouse that endangers the life, person, or mean “what's the good of it?” or “what benefits are 
health of the other spouse, or creates a reasonable there?” 


ruta CS Beare Hy harm. [Cases: | cui in vita (ki [or kw! or kwee] in vita). (Law Latin “to 
Abe i rea whom in the life") Hist. A writ of entry enabling a 
mental cruelty. As a ground for divorce, one wonmin to recover kind that she had held in fee but 
spouse's course of eine (not involving actual that her deceased husband had sold without her 
violence) that creates such anguish that it endian: permission. © [t is so called from the words of the 
ers the life, physical health, or mental health of writ: cué ipsa in vita sua coutradicere non potuit (‘whom 
the other spouse. See emotional pisreess. (Cases: she, in his lifetime, could not gainsay"). — Also 
Divorce 27. CJS. Divorce § 22.) termed sur cui in vila. 
physical cruelty. As a ground for divorce, actual fey In vita, is desler oy: which a Widow hath against 
rsonal violence committed by one spouse against ito hows scl lehiedld- Al log allegra 


4 ents in his {fe time, which . 
the other. (Cases: Divorce €27(3, 6). C.J.S. Di- Me, Oho COU rl Goad A Tie Boe ee 
vorce §§ 24, 27, 29-31.) Lexicon: 


A Law-Dictionary (1670). 
cruelty toa child, See child abuse under asust. cujus contrarium est verum (k[y]oo-jas ken-trair-ce-am 
cruelty to children. See child abuse under asvst.. 


est veer-om). [Latin] Hist. 
Crummey power. ‘The right of a beneficiary of a 


the truth. 
Crummey trust to withdraw gifts made to the trust cujus haeredibus maxime prospicitur (k{y]oo-jas ha- 
up to a maximum amount (often the lesser of the 


red-i-bos mak-sa-mee proh-spis-i-ter). (Latin) Hisé. 
annual exclusion or the value of the gilt made to the 


Whose heirs are chiefly regarded. 
trust) for a certain period after the gift is made. ¢ 
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legal cruelty, Cruelty that will justify granting a suspicion without offering evidence of guilt. Despite 

he contrary of which is i 

& 

.4 

a 


“Cujus haeredibus maxime prospicitur..., This is arule of =| 
The precise characteristics of 2 Crummey power are ey a scans Ge ono passe yy Boe 
established by the settlor of a ap trust. Typi- vested, the ordinary rule being, that he is the fiar whose 
cally, the power is exercisable for 30 days after the heirs are preferred. Thus, a conve fo ‘A and B jointly, 
gift is made and permits withdrawals up to $5,000 or Sy eee oy oice 2 fre ey 8 rage re 
5% of the value of the trust. A.benelficiary may allow lutely the fiar that his rights cannot 5e impaired by any 
the power to lapse without making any demand for acts, even cnerous, of A, wo is held, as we have to 
distribution. See Grummey trust under ‘reust; annual ee big John Trayner, Trayner’s Latin Maxims 121 
exclusion under EXCLUSION. et ). 

Crummey trust. See reust. culpa (kel-pa). (Latin} 1. Roman & civil law. Fault, 


‘ ye neglect, or negligence; unintentional wrong. See 
ery de pais (kn el aed [Law French) Hist. The cry of NEGLIGENCE, Cf pILiGeNria; Casts (i; DOLUS aD. 2.0 | 
the country. © The hue and cry after an offender Roman law. Conduct that made a party to a contract, } 
raised by the country (i¢., the people). — Also or quasi-contract, liable to the other party. i 
spelled eri de puis. See Wue AND CRY (1). 


lata culpa (lay-ta kol-pa). (Latin “grave fault”) 


PRM oa eS 


cryer. See CRIER. Gross negligence amounting to bad fath (dolus). @ 
CSAAS. abbr. CHILD-SEXUAL-ABUSE-ACCOMMODATION | SYN- This phrase occurs most commonly in bailment — - 
UROME. law and in the law of the transport of persons. — : 
CSE agency. abbr. CHILD-SUPPORT-ENFORCEMENT AGENCY. ential Rule toler: See. pros: Megueence unger i 
CSKEES. abbr. COOPERATIVE STATE RESEARCH, EDUCATION, levis culpa (lee-vis kel-pa). (Latin “slight fault") 1. 
Sr rene anatase a Ordinary negligence. 2. Failure to act as the ideal 
CSV. See cash surrender value under VALUE (2). paterfamiias should..— Also termed culpa levis; ; 
cite: ahbe: Séé ciaiitivation. com ledamento annexe Un culpa levis in concreto. See ordinary negligence under; 
der ADMINISTRATION. RECLICENTE: : 
levissima culpa (la-vis-o-ma kel-pe). [Latin “the 


cucking stool. See casriGaTory. 


cui ante divortium (kt [or kwi or kwee) an-tee da-vor- 
shee-om). [Law Latin “to whom before divorce’) 
Hist. A writ of entry enabling a divorced woman to 
recover land that she had held in fee but that her 
husband had sold without her permission during the 
marriage. © The name of this writ derives from the 
words within it: cui ipsa ante divortium inter evs celebra- 
lum, contradicere non potuit (“whom she, before the 
divorce between them, could not gainsay”). ‘The writ 
was abolished in 1833. — Also termed sur cui ante 


levissina. See slight negligence under NEGLI- 
GENCE. 
culpabilis (kal-pay-ba-lis), adj. [Latin] Hist. Guilty. 
culpability (kel-pa-bil-a-tee), n. Blameworthiness; the 
quality of being culpable. © Except in cases of abso- 
lute liability, criminal culpability requires a showing 
that the person acted purposely, knowingly, reckless- 


ly, or negligently with respect to each material ele- 
ment of the offense. See Model Penal Code § 2.02. 


se dag fault") Slight negligence. — Also termed 


divortium. 
Cui bono? [I.atin] For whose advantage?; Who bene- 


fits? @ The exclamation may be used to ask who 
benefited from the results of a crime, usu. to cast 


“The concept of culpability is used as a reference point to 
assess the defendant's guilt and punishment even though, 
tn the two contexts, ty denotes different aspects of 
the defendant and the murder. At the gullt phase, culpability 
fs most often used to refer to the state of mind that the 
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defendant must possess. Also at the guilt phase, culpability 
eg A a broader judgment about the defendant: when 
he fs culpable for his conduct, ft means that he is blame- 
worthy and deserves punishment. At the punishment phase, 
the concept of culpability stands as the batichmark for 


when the death conan an riate punishment.” 
Phyllis L. Crocker, Concepts of cubby and Deathworthi- 
ness, 66 Fordham L. Rev. 21, (1997). 


culpable (kal-pa-bal), adj. 1. Guilty; blameworthy. 2. 
Involving the breach of a duty. 


culpable accident. See accinenT. 
culpable homicide. See HoMIciDE. 


culpable intoxication, See voluntary intoxication under 
INTOXICATION. 

culpable neglect. See NecLect. 

culpable negligence. See NEGLIGENCE. 

culpa-in-contrahendo doctrine. [Law Latin “fault in 
contracting") The principle that parties must act in 
good faith during preliminary contract negotiations; 
esp., the principle that a breach by the offeror after 
the offeree has begun performance of a unilateral 
contract and is stopped by the offeror before com- 
pletion will give rise to liability in tort. (Cases: Con- 
tracts @°319(1); Torts 6, 12. CJ.S. Contracts 
§ 593; Torts §§ 5, 16-22, 54, 59-65.] 


culpa lata. See lata culpa under CULPA. 


culpa levis. See levis cuipa under CuLea. 
: culpa levis in cancreto. See levis culpa under CULra. 


} 
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+ See sem mene 


culpa levissima. See levissima culpa under CLL¥a. 


culprit. 1. A person accused or charged with the 
commission of a crime. 2. A person who is guilty of a 
crime. @ Culprit may be a running together of cul, 
shortened from the Latin calpabils ("guilty"), and 
prit, from Old French prest (“ready”), two words 
formerly used to orally plead at the outset of a 
criminal case. ; 


ns, on behalf of the crown repfies, that the is 
he him so. Egone by 
in the same spirt of abbreviation, ‘cul 


poe him so; prt, praesto sum, or paratus venrificare.... 


the Laws of England 333-34 (1769). 


cultura (kal-t{y]oor-o). [Law Latin} Hist. A piece of 


tillable land; tillage. 


cultural agreement. Int'l law. A bilateral or multilateral 


agreement between nations for the purpose of fur- 
thering cultural or intellectual relations. 


cum domibus, aedificils 


cultural defense. Criminal law. A defense to prosecu- 


tion for a criminal act — often child abuse, child 
neglect, or child endangerment — that, according to 
the defendant, results from his or her cultural back- 
ground. @ This defense is sometimes raised by those 
accused of female genital mutilation. Sce FEMALE GEN1- 
‘TAL MUTILATION. 


cultural prope » Int'l law. Movable and immovable 
at 


property t as cultural significance, whether in 
the nature of antiquities and monuments of a classi- 
cal age or important modern items of fine arts, 
decorative arts, and architecture. © Some writers 
prefer the term cultural ae which more broadly 
includes intangible cultural things such as folklore, 
crafts, and skills. 


culvertage (kel-var-tij), n. Hist. 1. The status of villein- 


age. 2. The condition of being reduced to villeinage 
or serfdom by forfeiture and degradation. 


cum astrictis multuris (kam a-strik-tis mol-t[yJoor-is). 


{Law Latin} Hist. With defined payments for grind- 
ing; with astricted multures. © The phrase appeared 
in reference to portions of grain that the landholder 
was bound to pay a certain mill in exchange for 
grinding the remainder of the grain. See MoviTURAE. 


cum aucupationibus, venationibus, et piscationibus 


(kam awk-ya-pay-shee-oh-na-bas, vi-nay-shee-oh-29- 
bas, et pi-skay-shee-oh-na-bas). [Latin] Scots law. 
With fowlings, huntings, and fishings. @ The phrase 
was part of a clause granting the legal right to hunt 
and fish on the conveyed land if the right was 
accompanied by actual possession of the land for a 
specific period. 


cum beneficio inucntarii. Sec BENEFICIUM INVENTARI. 
cum communi pastura (kam ka-myoo-nt pas-char-a). 


{Law Latin) Hist. With common pasturage. @ This 
phrase granted a servitude of pasture, not a right of 
common, on property. 


cum curiis earumque exitibus (kam kyoor-ec-is ce-a- 


ram-kwee ek-sit-t-bas). [Law Latin] Hist. With courts, 
and the results or profits of the same. @ The phrase 
appeared in reference to the right of the Baron 
courts to any of those courts’ profits, as distin- 
guished from the obligation of the King’s courts to 
turn over all profits to the King. 


cum curiis et bloodwitis (kem kyoor-ee-is et blad-wi- 


tis). (Law Latin] Scots law. With the power of holding 
courts and fining for blood. © Property disposed of 
cum curtis et bloodwitis entiled the purchaser of a 
barony to cumulative jurisdiction over barony mat- 
ters. 


cum decimis inclusis et nunquam antea separatis (kam 


des-a-mis in-kloo-sis ct nan-kwam an-tee-a se 

ray-tis). [Law Latin] Scots law. With the tithes includ- 
ed, and never before separated. @ This phrase ex- 
empted conveyed land from the payment of tithes. 


cum dividend. With dividend. @ Stocks purchased 


cum dividend entitle the buyer to any pending de- 
clared dividends. Cf. ex pivipenn. 


cum domibus, aedificiis (kem dom-a-bes, ec-di-fish-ee- 


is). (Law Latin] Scots law. With houses, buildings. © 
These words in a conveyance included within the 


cum effectu 


conveyance every structure erected on the conveyed 
land. 


cunt effectu (kam i-fek-t[y]oo). [Latin] Hist. With eflect; 
in effect. 


“I does not run 


Prescription one ... unless he is 
ated act in defence of his 


fe cute afochi”... Under ie 


cum excessu moderaminis (kam ck-ses-[y]oo mod-a-ray- 
me-nis). [Law Latin] Scots law. In excess of the limits. 
@ The phrase appeared in reference to the legal 
limits on the use of violence as a means of self- 
defense. . 


cum fabrilibus, brasinis, et brueriis (kam fa-bril-a-bas, 
bra-st-nas, et broo-er-ee-is). [Law Latin) Scots law. 
With fo maltkilns, and breweries. © A tenant 
was restricted from building these structures on land 
unless the tenant first obtained the superior's per- 
mission. 


cum fossa et furca (kam fos-a et far-ka). [Law Latin] 
Hist. With pit and gallows. @ In ancient charters, this 
phrase granted Baron courts the right to try capital 
offenses and to inflict capital punishment. 

cum no salis (kam -noh say-lis er kuum - 
nol sab lis). [Latin] Wit a ean of salt; with allow- 
ance for exaggeration; with reservations. 

cum herezeldis (kom her-a-zel-dis). (Latin) Scots law. 
With herezelds; with the best things that move. © 
The phrase appeared in reference to a tenant's best 
horse, cow, or other animal, when the animal was 
customarily transferred to the landlord on the death 
of the tenant. 


cum libera et plena administratione (kam tib-ar-o et 
lee-na ad-min-e-stray-shee-oh-nee). [Law Latin] 
cots law. With full and free power of administration. 

@ The phrase appeared in reference to the powers 
that one could grant to certain agents, such as 
attorneys. 

cum Libero exitu et introitu (kam lib-er-a ek-si-t[y}oo et 
in-troh-a-i[y]oo). [Law Latin] Hist. With free exit and 
entry. ae 

cum ma io (kam mar-e-tay-jee-oh). [Law Latin] 
Scots law. With the marriage portion. © The phrase 
appeared in reference to the required payment to a 
superior upon the marriage of the superior’s ward. 

cum molendinis et multuris (kom mo-len-di-nis et mol- 
cher-is). [Law Latin] Scots daw. With mills and mul- 
tures. Cf Monrrurac. 

cum nota (kem noh-ta). (Latin) Scots law. With a distin- 
guishing mark. @ The phrase appeared in reference 
to otherwise inadmissible testimony that a judge 
could allow after considering the testimony's merit 
or believability. 

cum omni causa (kam ahm-nt kaw-z0). (Latin) Roman 
law. With every advantage derived from a given 
transaction, such as a sale. 

cum onere (kam on-a-ree). [Latin] With the burden. © 
An item acquired cum onere is taken subject to exist- 
ing burdens and charges. 
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cum onere debitorum defuncti (kam on-ar-ee deb-i- 
tor-am di-fangk-t:). [Latin] Hist. With the burden of 
the decedent's debts, © The phrase appeared in 
reference to an heir's position after entering a suc- 
cession. 

cum pertinentiis (kom par-ta-nen-shee-is). [Latin] With 
the appurtenances. @ In a conveyance of land, the 
conveyance included not only everything belonging 
to the land, but also rights incident to it. 

cum piseariis (kam pis-kair-ee-is). [Law Latin] Srats 
law. With fishings. @ The phrase was used to convey 
an express grant of fishing rights without the neces- 
sity of also possessing the right for a prescribed 
period. Cf. cunt PIScATIONIBUS. 

cum piscationibus (kam pis-kay-shee-oh-no-bas). [Law 
Latin] Hist. With fishing or fisheries. @ The phrase 
was used to convey the express grant of a Fishing 
right only if the grant was accompanied by posses- 
sion of the right for a prescribed period. Cf. cum pis- 
CARUS. 


cum rights. With rights. @ A cum rights purchaser of 


stock ts entitled to nghts that have been declared but 
not distributed, such as the right to purchase addi- 
tional shares at a stated price. — Also termed rights 
on. 


cum satis furore ipso puniatur (kam sat-is fyuu-ror-ree 
ip-soh pyou-nee-ay-tar). [Latin] Hist. Since he is sul- 
ee ee by the insanity itself. ¢ The phrase 
appeared in reference to the principle that an insane 
person is not criminally responsible for his or her 
acts. It was a forerunner to the modern insanity 
defense. 


cum sua causa et labe (kom s[y]oo-a kaw-za et lay-bee). 
{Latin] /fist. With its advantages and its defects. 


cum suo onere (kom s[yloo-oh on-ar-ee). [Latin] Hist. 
With its burden. © The phrase appeared in reler- 
ence to a vassal's land encumbrances that the superi- 
or was bound to accept upon the vassal’s resignation. 


cum testamento annexo (kom tes-ta-men-toh a-nek-soh). 
See administration cum teslamento annexo under ADMIN. 
ISTRATION. 


cum titulo (kam tich-[y]o-loh). (Law Latin) Hist. With 
the title. 

cumulatio criminum (kyoo-mye-lay-shee-oh krim-a- 
nem). [Law Latin] Hist. The accumulation of crimes; 
the charging of more than one crime in an indict- 
ment. 


cumulative approach. See UNITY OF Agr. 
cumulative dividend. See pivivENn. 


cumulative-effects doctrine. The rule that a transac- 
tion affecting interstate commerce in a trivial way 
may be taken together with other similar transac- 
tions to establish that the combined effect on inter- 
state commerce is not trivial and can therefore be 
regulated under the Commerce Clause. [Cases: 
Commerce €7(2). C.].S. Commerce § 6.] 


cumulative error. See ERROK (2). 


i) paged scrutiny of 


cumulative-error rare he 
whether all the individual harmless errors made in a 
trial had the cumulative effect of prejudicing the 
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outcome. @ If they did, the harmless errors taken 
together may amount to reversible error. 


cumulative evidence. See EVIDENCE. 


cumulative income bond. See income bond under noxn 
(3). 

cumulative legacy. See accumulative legacy under L&ca. 
GY. 

cumulatively harmful behavior. See HARMFUL. KEIAV- 
tor. ‘ 

cumulative offense. See OFFENSE (1). 


cumulative preference share. See cumulative preferred 
stock under stack. 


' cumulative preferred stock. See srock. 


reer et wee 


ewe ten mee creme SOT Mee ker ee ee 


cumulative punishment. See PUNISHMENT. 
cumulative remedy. See kemMevy. 


cumulative sentences. See consecutive sentences under 
SENTENCE. 


cumulative stock. See cumulative preferred stock under 
STOCK. 

cumulative supplement. See pocket Parr. 

cumulative testimony. See TESTIMONY. 

cumulative traverse. See TiAVERSE. 

cumulative voting. See voTinc. 

cumulative zoning. See ZONING. 


cum virginitas vel castitas corrupta restitui non possit 
(kom ver-jin-i-tas vel kas-ti-tas ka-rep-ta ri-stich- 
[y]eo-1 non pahs-it). [Latin] Hist. & Scots law. Since 
virginity or chastity once violated cannot be re- 
stored. © The phrase was use to explain the basis for 
imposing severe punishment for rape. 

CUPOS. abbr. A cohabiting unmarried person of the 
opposite sex. @ Although this term is intended to be 
synonymous with “POSSLQ” (a person of the oppo- 
site sex sharing living quarters), it is more literally 
precisc because it excludes married persons. See 
POSSI. sd 


eur, abbr. CURIA (3). 


cura (kyoor-a), x. [I-atin) Roman Inw. A guardianship 
that protects the interests of minors who are be- 
tween puberty and the age of 25, or incapacitated 
persons. Pl. curae. Cf. TuTELA. 


“Cura was a form of guardianship by the necesst- 
on of the ree a tes to " Mes ih sul 

» were in ni protection. It was regarded as a 
substitute for patria potestas as tutela was.... Kt extended 
to the person as well as the , and in the fatter 
fespect is much the same as [n the case of the tutela of 
infants.” R.W. Leage, Roman Private Law 122 (C.H. Ziegler 
ed., 2d ed. 1930). 


cura furiosi (kyoor-a fyvoor-ce-oh-si). A guardian- 
ship for an insane person who was mentally inca- 
pacitatedt. 
“The cura furios! empowered and bound the curator to 
Hgeh oe al ttl nc deg cob ad obap pl 
Rudolph Sohm, institutes: A Textbook of the and 
System of Roman Private Law 492 (James Crawford le 
trans., 3d ed. 1907). 


cura minoris (kyoor-a mi-nor-is). A form of guard- 
ianship for a minor under 25 whose capacity of 


curator 


action was complete, but whose judgment might 
be defective. Pl. cura minorum. 


cura prodigi (kyoor-a prah-da-j). A form of guard- 
ianship for a spendthnift, usu. at the request of the 
person's agnatic family. 
“The cura prodigi differed from the cura furiosi in that the 
prodaus: unlike the furlosus, was himself capabie of pee: 
ing any act by which he acquired a right or benefit. The 
appointment of a curator, however, precluded the prodigus 
from pert any act which operated to alienate property 
cr to subject him to a liability, any such act, in order to be 
effectual, had to be concluded either by the curator on 


behall of the us or by the igus with the approval 
of the curator.” Rudolph Sohm, institutes: A Textbook of 
the and m_ of Roman Private Law 482 (James 


Crawford Ledile trans., 3d ed. 1907). : - 


cura animarum (kyoor-0 an-e-mair-em). [Law Latin] 
Hist. Eccles. law. The cure of souls; the care of souls. 


cur. adv, vult. abbr. CURIA ADVISARI VULT. 


curate (kyuur-it). Eccles. law. 1. A person in charge of 
a parish; a pastor. 2. A member of the clergy who 
receives a stipend or salary to assist a vicar, rector, or 
pastor; an assistant to a parish priest. [Cases: Relli- 
gious Societies $27. C.J.S. Religious Societies § 43.) 


curatio (kya-ray-shee-oh), n. [fr. Latin cura “care’] 
Roman law. 1. The power or duty of managing the 
interests of a youth or incapacitated person. 2. The 
office of a curator. PL. eurationes (kya-ray-shee-oh- 
neez). See CURA. 


curative admissibility. See apmissisitrry. 


curative-admissibility doctrine. See vocrnine OF CUKA- 
TIVE ADMISSIBILITY. 


curative instruction. See JURY INSTRUCTION. 
curative statute. See STATUTE. 


curator (kyuur-o-tar or kyuur-ay-tar or kyuu-ray-tor). 

n. 1. Roman law. (ital). A person who manages the 

affairs of another; a guardian. Pl. curatores (kyar-a- 
tor-eez). See CURA. 

“Although the control of a Tutor ceased when the Pupiilus 

had attained manhood and become invested with his politi- 

cal rights, It must have that 

be involved i 


authority extended to the twenty-fifth year of the ward, but 
who did not necessarily, tike a Yutor, exercise a general 
superintendence, being frequently nominated for one spe- 
cial .... Curatores were appointed also to manage 
tie Gels of packone beyond 10 ony a in 
core peuence 3 berg wom cee and dumb, or affected 
with some incurable , were Incapable of attending to 
thelr own concems." Wiliam Ramsay, A Manual of Roman 
Antiquities 288-300 (Rodolfo Lanciani ¢d., 15th ed. 1894). 


curator ad litem (kyuu-ray-tor ad lt-tam). A cura- 
tor appointed by a court to represent the interests 
of a youth, or an incapacitated or unborn person, 
during the proceedings before the court. (Cases: 
Infants 76. C.J.S. Infants § 222.) 


curator bonis (kyuu-ray-tor boh-nis). [Latin “a 
guardian of property") Ll. Roman law. A guardian 
appointed to care for property, esp. for the benefit 
of creditors. 2. Scots law. A person appointed by a 
court to manage an estate, esp. of a minor or an 
insane person. — Also termed curator ad bona. 


curator ad bona 


curator bonorum (kyuu-ray-tor ba-nor-am). A per- 
son appointed by a court to administer the estate 
of an insolvent person. 


2. A tempurary guardian or conservator appointed 
by # court to care for the property or person of a 
minor or incapacitated person. (Cases: Guardian 
and Ward @13(6).] 


‘interim curator. Archaic. A person appointed by a 
justice of the peace to hold a felon’s property until 
a royal administrator could be assigned the task. 


8. Civil law. A guardian who manages the estate of a 
minor, an absent person, or an incapacitated per- 
son. Pl. euratores. [Cases: Absentees 5; Guardian 
and Ward @ 1. C.].S. Absentees §§8 7-14.) 


curator ad hoc (kyuu-ray-tor ad hok). A court- 
appointed curator who manages a single matter or 
transaction. See 7 tan under GuaRMAN. 
[Cases: Absentees $5; Infants 76. C.J.S. Absen- 
tees 88 7-14; Infants § 222.] 


curator rei (kyuu-ray-tor ree-1). [Latin] Scots law. A 
guardian of an estate, as distinguished from a 
tutor, who is a guardian of a person. — Also 
termed curator datur rei. 


4. Parliamentar; law. An officer charged with custody 
ofan organization’s valuable property. 
eurator ad bona (kyuu-ray-tor ad boh-na). See curator 
bonis under CURATOR (1). 


curatorship. The office of « curator or guardian. 


dative curatorship. See dative tutorship wnder ‘1v- 
‘TORSIIP. 


curatory, n. Scots law. The management by a curator 
of the affairs of someone incapable, esp. consent to 
the legal acts of a minor to cure the minor's legal 
incapacity. 

curatrix (kyuu-ray-triks). Archaic. A female curator. 

curb, See TRADING CURB. 


cure, n. 1. A seller's right under the UCC to correct a 
nonconforming delivery of goods, usu. within the 
contract period. UCC § 2-508. [Cases: Sales 
@ 166(1). C.J.S. Sales §§ 176, 182.) 2. Maritine law. 
Restoration to health after disease or at medical 
attention and nursing care during a petiod of conva- 
lescence. See MAINTENANCE AND CURE; MAXIMUM 
CURE, — curative, adj. 

cure, vb. To remove legal defects or correct legal 
errors. ® For example, curing title involves removing 
defects from title to unmarketable land so that title 
becomes marketable. 


cure by verdict. See Aimer by VERDICT. 


curfew (ker-fyou). 1. Hist. A law requiring that all fires 
be extinguished at a certain time in the evening, 
usu. announced by the ringing of a bell. 2. A regula- 
tion that forbids people (or certain classes of them, 
such as minors) from being outdoors or in vehicles 
during specified hours. (Cases: Infants 13. CJ.S. 
Infants §§ 5, 92-98, 95-98.] 


curia (kyoor-ec-a), n. [Latin] 1. Roman law. One of 30 
divisions (three tribes of ten curiae) into which the 
Roman people were said to be divided by Romulus. 
See comulia curiata under comrria. 2. Roman law. A 
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legislative gathering, esp. of the Roman Senate; the 
building used for the gathering. 3. Hist. A judicial 
tribunal held in the sovereign's palace; a royal 
court, — Abbr. cur. 4. Hist. A court. 5. The papal 
court, including its functionaries and officials. 

“The word curia in classical Latin is used in a number of 


ways. Apperony: it meant at first a subdivision of the 
peopie. it was also used, by a transfer which is not too 
clear, for the builcing In which the Roman Senate met. By 
an almost inevitable deve! mt it became the word for 


in patities Empire.... How 
of this was still recalled in Medieval umes, we cannot tell, 
but ... in the early Middle Ages, curia was a common word 


theory a larger and more importent example af same 
kind of assemblage.” Max Radin, Handbook of Anglo-Ameri- 
can Legal History 46-48 (1936). 
curia admiralitatis (kyoor-ve-a ad-ma-ral-a-tay-tis). 
(Law Latin} See miei COURT OF ADMIRALTY. 


curia advisari vult (kyoor-ee-a ad-va-sair-i valt). [Lat- 
in} The court will be advised; the court will consider. 
© This phrase signaled a court’s decision to delay 
jud ent pending further consideration. In Eng- 
and, the phrase is still used in all Court of Appeal 
decis-ons when the judgment is reserved; that is, not 
delivered after the hearing. — Abbr. cur. adv. wilt: 
CALY. 


curia baronis (kyoor-ce-a ba-roh-nis). [Law Latin] Sec 
COURT BARON. 


curia burgi (kyoor-ee-a bar-ji). See COURT OF HUSTINGS, 
curia cancellaria. See CANCELLARIA. 


curia Christianitatis (kyoor-ee-a kris-tee-an-o-tay-tis). 
{Law Latin “a court Christian”) Hist. An ecclesiastical 
court. See ecclesiastical court under court. 


curia claudenda (kyoor-ee-a klaw-den-da). See pr cv- 
RIA CLAUDENDA. 


curia comitatus (kyoor-ce-a kom-a-tay-tas). [Law Lat- 
in] See COUNTY Cocrr. 


curia domini (kyoor-ec-a dom-a-ni). [Law Latin “lord's 
court”) Hist. A lord's house or hall, used as a meet- 
ing place for tenants during court sessions. 


curia magna (kyoor-ce-a mag-noa). [Law Latin “great 
court”) Hist. An ancient name for Parliament. 


curia palatii (kyeor-vce-o pe-lay-shec-1). [Law Latin 
“court of the palace] rat ace COURT. 


Curia Regis (kyoor-ee-a ree-jis). [Latin “king's court”] 
Hist. (sometimes not cup.) 1. The chief court in early 
Norman England, established by William the Con- 
queror. @ The curia regis was a body of advisers who 
traveled with the king, advising him on_ political 
matters and acting as an appellate court in impor- 
tant or complicated cases. Over time the functions of 
the curia regis became exclusively judicial in  na- 
oS — Also termed King's Court: aula regis. — Abbr. 
C.R. 

“(Wie are tempted to use terms which are more precise 
than those that were current in the twelfth century. [n 


ewe 


bent Oe RE eet le nt ee a eS eed 54 ne OF OEE Capen NS eS CREE. 
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particular we are wont to speak of tha Curia Regis without 
remembering that the definite article is no locu- 
ments. court held in the king's name by the king 
delegates is Curia Regis. Thus the institution 

course of time will be a new tribunal, a Court of King’s 
Bench or a Court of Common Pleas, may be found in some 


- 
s 
a 


small rearrangement, some cal e, which 
at the moment ul ite ." 1 Frede: & 
Frederic W. M The Hi of English Law Before the 


d, 
Time of Edward 1 153 (2d ed. 1898). 


“(A small collects round the king, a body of adminis- 
jaar selerted Geen the rani of tie ge and of the 


clergy. At te head stands the . the king's right. 
man, his viceroy when the king Is, as often he Is, in 
his foreign dominions This body when it sits for finan- 


cial purposes constitutes the Exchequer (Scaccaum), so 
called from the chequered cioth lies on the table, 
: convenient for the of . Also i forms a 
: council and court of law for the king; it is a cura , the 
i '8 court, and Ita members are i or 
, of this court. Under Henry | are sent into the 


counties to collect taxes and to hold pieas; are then 


“The focal point of royal govemment was the cura 
(king's court), the body of advisers and courtiers 

attended the king and supervised the administration of the 
realm. it was not a court of law, more than the 
eyre was, but rather was the descen o ai one. 
Saxon witengemot (meeting with the witen, or i 
ers) and the ancestor of the 's council ich 

subdivided into parliament and the privy council.” J.H. 
we ee eee ty 20 (3d ed. 


2. The sessions of this court. 


; curing tide. The act of removing defects from a land 
title to make it marketable. 


| currency. An item (such as a coin, government note, 
i or banknote) that circulates as a medium of ex- 
» change. See tecat TEenper. [Cases: United States 
C34. CJ.S. United States §§ 162-163.] 
blocked currency. Currency or bank deposits that, 
by government restriction, may be used only with- 
in the country where they are located. 


fractional . Paper money worth less than 
one dollar; esp., the currency issued by the federal 
government from 1863 to 1876. 


hard currency. Currency backed by reserves, esp. 
gold and silver reserves. 


national currency. Currency approved by a nation- 
al government and placed in circulation as a medi- 
um of exchange. See LecaL TENDER. (Cases: United 
States 234. C.J.S. United States §§ 162-163.) 


stal currency. A fractional currency bearing a 
facsimile of postage stamps during the Civil War. 


soft currency. Currency not backed by reserves and 
therefore subject to sharp Nuctuattons in value. 


United States currency. Currency issued under the 
authority of the federal government. 


currency arbitrage. See ARBITRAGE. 


currency market. See foreign-exchange market under 
MARKET. 


currency swap. See swap. 
current account. See ACCOUNT. 


cit aes Se eal a ecly' nad Sig int ty la ao Sap oh oS COA Cen eceenn see Shee e ee? 


curtilage 


current asset. See ASSET. 


current-cost accounting. A method of measuring as- 
sets in terms of replacement cost. @ This approach 
accounts for inflation by recognizing price changes 
in a company's assets and restating the assets in 
terms of their current cost. 


currente termino (kar-ren-tee tar-mi-noh). [Law Latin] 
Scots law. During the currency of the term. @ The 
phrase might be used in leases. 


current expense. See operating expense under EXPENSE. 
current funds. See FUNDS (2). 
current income. See INCOME. 


current liability. 1. See short-term debt under vest. 2. 
LIABILITY. : 


current market value. The price at which an asset can 
be sold within the present accounting period. 


current money. See MONEY. 

current obligation. See OBLIGATION. 

current revenue. See current income under INCOME. 
current wages. See WAGE. 

current yield. See yieLp. 


currit quattuor pedibus (ker-it kwah-too-ar ped-a-bas). 
[Law Latin] It runs on four feet; it runs on all fours. 
See ON ALL. FOURS. 


cursitor (ker-sa-tar). Hist. A chancery clerk responsible 
for making out original writs. @ Cursitor derives from 
the writs de cursu that the clerks wrote out. 


cursitor baron. Hist. An officer of the Court of Exche- 
quer with administrative, but not judicial, duties: « 
ver time, as the Barons of the Exchequer took on 
more judicial rather than fiscal duties, the need for 
someone with financial experience became apparent. 
So in 1610 a cursitor baron was appointed to sit 
alongside the judges. ‘The office was abolished in 
1856. 
cursor (kar-sar). Eccles. law. An inferior officer of the 
papal court. 


curtesy (ker-ta-see). At common law, a husband's 
right, upon his wife's death, to a sife estate in the 
land that his wife owned during their marriage, 
assuming that a child was born alive to the couple. @ 
This right has been largely abolished. Traditionally, 
the full phrase was estate by the curtesy of England (or 
Scotland). — Also spelled (esp. in Scots law) courte- 
sy. ~— Also termed tenancy by the curtesy. Cf. power. 
(Cases: Dower and Curtesy 1. C.J.S. Dower §§ 2, 
5-6, 136-138.) 


curtesy consummate (kor-ta-see kan-sam-it or kahn- 
sa-mit). The interest the husband has in his wife's 
estate alter her death. 


curtesy initiate (ker-ta-see i-nish-ee-it). “The inter- 
est the husband has in his wife's estate afier the 
birth of issue capable of inheriting, and before the 
death of the wife. 


curtilage (keor-ta-lij). The land or yard adjoining 2 
house, usu. within an enclosure. © Under the Fourth 
Amendment, the curtilage is an area usu. protectect 
from warrantless searches. — Also termed (in Latin) 


curtiles terrae 


curtilliwa. See OPEN-FIELDS DOCTRINE. Cf MESSUAGE. 
[Cases: Searches and Seizures C27. C.J.S. Searches 
and Seizures 88 36, 71.) 


curtiles terrae (kar-ti-leez ter-ee). (Law Latin) cour 
LANDS. 


curiillium (kar-til-ce-am). (Law Latin] cURtILAcE, 
cushion. See EQUIY (2). 
cushion bond. See Bon» «). 


custode admittendo (ka-stoh-dee acd-mi-ten-doh). See 
DE. CUSTODE ADMTFTENDO. 


custode amovendo (ka-stoh-dee ay-moh-ven-doh). See 
DE CUSTODE AMOVENDO. 


custodes libertatis angliae auctoritate parliamenti (ka- 
stoh-deez lib-ar-tay-tis ang-glee-ee awk-tor-a-tay-tee 
parl-{y]o-men-t1). (Latin) Hist. Guardians of the liber- 
ty of England by the authority of Parliament. © The 
style of all writs and judicial process that issued 
during the period between the execution of Charles 
1} (January 1649) and the proclamation of Oliver 
Cromwell as Lord Protector (December 1653). 


custodes pacis (ke-stoh-deez pay-sis). [Latin] /ist. 
Guardians (or conservators) of the peace. See Peace OF- 
FICER, 

custodiae causa (ke-stoh-dee-ee kaw-za). [latin] Scots 
law. For keeping; for preserving. © The phrase de- 
scribed a bailment’s purpose. 

custodial account. See ACCOUNT. 

custodia legis. See in CUSTODIA LEGIS. 


custodial interference. Family law. 1. The abduction cf 
a child or the inducement of a minor child to leave 
the parent legally entitled to custody or not to 
return to the parent entitled to legal custody. 2. Any 
hindrance to a parent's rightful uccess to a child. © 
The Restatement (Second) of Torts § 700 (1977) 
provides for an action in tort by the parent entitled 
to custody against one who, with knowledge that the 
parent does not consent, either takes the child or 
compels or induces the child to leave or not to 
return to the parent legally entitled to custody. — 
Also termed custody une 


custodial interrogation. See INTERROGATION. 

custodial parent. See PARENT. 

custodial responsibility. Family law. Physical child cus- 
tody and supervision, usu. including overnight re- 
sponsibility for the child. @ This term encompasses 
visitation and sole, joint, and shared custody. Both 
parents share responsibility for the child regardless 
of the amount of time they spend with the child. See 
cusropy. 

custodial trust. See Trust. 


custodian, n. 1. A person or institution that has 
charge or custody (of a child, property, papers, or 
other valuables); GuaRDIAN. @ In reference to a child, 
a custodian has either legal or physical custody. See 
CAREGIVER. 2. Bankrupicy. A prepetition agent who 
has taken charge of any asset belonging to the 
debtor. 11 USCA § 101(11). (Cases: Bankruptcy 
2021.1.) — custodianship, n. 


custodian bank. See BANK. 
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custodia terrae et haeredis. See pr CusTODIA TERRAR ET 


HAEREDIS. 


custody, n. 1. The care and control of a thing or 


person for inspection, preservation, or security. 


constructive custody. Custody of a a (such as 
a parolee or probationer) whose freedom is con- 
trolled by legal authority but who is not under 
direct physical control. 


penal custody. Custody intended to punish a crimi- 
nal offender. (Cases: Escape @1. C.J.S. Escape 
§§ 2-3, 5-10, 12, 27, 44.) 

physical custody. See piysicat. cusTowy (1). 


custedy. Custody intended to prevent 
_ further dangerous or criminal behavior. 


protective custody. The government's confinement 
of a person for that person's own security or well- 
being, such as a witness whose safety is in jeopardy 
or an incompetent person who may harm others. 
(Cases: Witnesses €20. C.].S. Witnesses § 69.) 


2. Family law. The care, control, and maintenance of 


a child awarded by a court to a responsible adult. @ 
Custody involves legal custody (decision-making au- 
thority) and Pye custody (caregiving authority), 
and an award of custody usu. grants both rights. In 
a divorce or separation proceeding between the 
parents, the court usu. awards custedy to one of 
them, unless both are found to be unfit, in which 
case the court may award custody wo a third party, 
ically a relative. In a case involving parental 
ereliction, such as abuse or neglect, the court may 
award custody to the state for placing the child in 
foster care if no responsible relative or family friend 
is willing and able to care for the child. — Also 
termed child custody; legal custody; managing conserva- 
torship; parental functions. See managing conservator (2) 
under CONSERVATOR; PARENTING PLAN. [Cases: Child 
Custody @ 1-992. C.J.S. Parent and Child 
§§ 55-155, 157, 203, 321~325, 377.] 


divided custody. An arrangement by which each 
parent has exclusive physical custody and full con- 
trol of and responsibility for the child part of the 
time, with visitation rights in the other parent. © 
For example, a mother might have custody during 
the school year, and the father might have custody 
during the summer vacation. (Cases: Child Custo- 
dy 310) - 

j . An arrangement by which both par- 
ents share the responsibility for and authority over 
the child at all umes, although one parent may 
exercise primary physical custody. © In most juris- 
dictions, there is 4 rebuttable presumption that 
joint custody is in the child's best interests. Joint- 
custody arrangements are favored unless there is 
so much animosity between the parents that the 
child or children will be adversely affected by a 
joint-custody arrangement. An award of joint cus- 
tody does not necessarily mean an equal sharing of 
time; it does, however, mean that the parents will 
consult and share enaly in the child's upbringing 
and in decision-making about upbringing. In a 
joint-custody arrangement, the rights, privileges, 
and responsibilities are shared, though not neces- 
sarily the physical custody. In a joint-custody ar- 
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rangement, physical custody is ‘usu. given to one 
parent. In fact, awards of joint physical custody, in 
the absence of extraordinary circumstances, are 
usu. found not to be in the best interests of the 
child. — Also termed shared custody; joint managing 
conservatorship. [Cases: Child Custody @120-155.] 
“The statutes, and the cases as well, differ over tne defini- 
tion of joint . It is most often defined as meaning 
only that both parents will share in the decisions conceming 
the child’s care, education, religion, medical treatrnent and 
bei wetfare.” Homer H. Ciark Jr., The Law of Domestic 
efations in the United States § 19.5, at 815 (2d ed. 1988). 
legal custody. 1. custovy (2), (3). 2. The authority to 
make significant decisions on a child's behalf, in- 
cluding decisions about education, religious train- 
ing, and healthcare. 


physical custody. See PHYSICAL. CUSTODY (2), (8). 
residential custody. See pitvsical. CUSTODY (2). 
shared custody. See joint custody. 


sole custody. An hath ary by which one parert 
has full control and sole decision-making responsi- 
bility — to the exclusion of the other parent — on 
matters such as health, education, religion, and 
living arrangements. (Cases: Child Custody 
20-88. C.J.S. Parent and Child §§ 56-93.) 


split custody. An arrangement in which one parent 
has custody of one or more children, while the 
other parent has custody of the remaining chil- 
(lren. @ Split custody is fairly uncommon, since 
most jurisdictions favor keeping siblings together. 


3. The detention of a person by virtue of lawful 

process or authority. — Also termed legal custody. 

(Cases: Arrest $@68(3). C.J.S.- Airest §§ 43-44.} — 
- custodial, adj. 


custody decree. See DECREE. 


custody determination. Family h.w. A court order de- 
termining custody and visitation rights. © The order 
typically does not include any instructions on child 
support or other monetary obligations. 


custody evaluation. See HomME-STUDY REPORT. 
custody hearing. See HEARING. 
custody interfereuce. See CUSTODIAL. INTERFERENCE. 


custody of the law. The condition.of property or a 
person being under the control of legal authority (as 
a court or law officer). See tn CUSTODIA LEGIS. 


custody proceeding. Family law. An action wo deter- 
mine who is entitled to legal or physical custody of a 
child. @ Legal custody gives one the right to make 
significant decisions rding the child, and physi- 
cal custody gives one the uh to physical care and 
control of the child. See custovy; custody hearing 
under HEARING. 


custom, n. 1. A practice that by its common adoption 
and long. unvarying habit has come to have the 
force of law. See usaGe. [Cases: Customs and Usages 
bite CJ.S. Customs and Usayes § \.] — customary, 
adj. 
conventional custom. A custom that operates only 
indirectly through the medium of agreements, so 
that it is accepted and adopted in individual in- 


customer's man 


stances as conventional law between the parties to 
those agreements. — Also termed usage. See Usac:t. 


general custom. 1. A custom that prevails throug h- 
out a country and constitutes one of the sources of 
the law of the land. [Cases: Customs and Usages 
1-22. CJ.S. Customs and Usages §§ 1-48.] 2. A 
custom that businesses recognize and follow. See 
trade usage under UsaGe. 


legal custom. A custom that operates as a binding 
rule of law, independently of any agreement on 
the part of thuse subject to it. — Often shortened 
to custom. 


local custom. A custom that prevails in some de- 
fined locality only, such as a city or county, and 
constitutes a source of law for that place only. — 
Also termed particular custom; special custom. (Cases: 
Customs and Usages 671-22. C.].S. Customs and 
Usages §§ 1-48.] 


2. (pl.) Duties imposed on imports or exports. 3. 
@) The agency or procedure for collecting such 
ties. 


customal, 2. See CUSTOMARY. 


custom and usage. General rules and practices that 
have becnme generally adopted through unvarying 
habit and common use. Cf. custom dp; Usace. (Cases: 
Customs and Usages @1-22. C.J.S. Customs und 
Usages §§ 1-48.] 


customary, 2. A record of all the established legal and 
quasi-legal practices within a community. — Also 
termed custumal; customal. 


customary court baron. See COURT BARON. 
customary dispatch. See pisraTcH. 

customary estate. See corvioLn. 

customary freehold. Sez coryito1p. 

customary international law. See INTERNATIONAL LAW. 
customary interpretation, See INTERPRETATION. 


customary law. Law consisting of customs that are 
accepted as legal requirements or obligatory rules of 
conduct; practices and beliefs that are so vital and 
intrinsic a part of a social and economic system that 
they are treated as if they were laws. — Also termed 
consuetudinary law. 
“In contrast with the statute, cusfamary law be said to 
exemplify /mpfict taw. Let us, therefore, describes customary 
law In terms that will reveal to tha maximum this quality of 
tmpiicitness. A custom is not declared or enacted, but 
pons or develaps through time. The date when It first came 
Into full effect can usually be assigned onty within broad 
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pe ars tories being ood or bad. There is no authoritative 
verbal declaration terms cf the custom; it expresses 
itself not In a succession of words, but In a course of 
conduct.” Lon & Fuller, Anatomy of the Law 71 (1968). 


customary seisin. See quasi-seisin under SEISIN. 
customary tenant. See TENANT. 
customers’ goods. See Guubs. 


customer’s man. See registered representative under rEv- 
RESENTATIVE. 


customer's person 


customer's person. See registered representative wider 
REPRESENTATIVE. 


customhouse. A building or office, esp. at a port, 
where duties or customs are collected and where 
ships are cleared for entering or Icaving the port. — 
Also spelled cuctonshouse. 


customhouse broker. See sxoKen. 
custom of York. See york, CUSTOM OF. 


Customs and Patent Appeals, Court of. See cocrt or 
GUSTOMS AND PATENT APPEALS. 


customs broker. See customhouse broker under BROKER. 


Customs Cooperation Council. A specialized intergov- 
ernmental organization for the study of customs 
questions. @ Established in 1952, the Council has its 
headquarters in Brussels. — Abbr. CCC. 


Customs Court, U.S. See UNITED STATES CUSTOMS COURT. 
customs duty. See uty 4). 


customs frontier. Jui! law. ‘The territorial boundary at 
which a country imposes customs duties. 


customs union. Jnll law. A combination of two or 
more countries within a single customs area with a 
common external tariff, though each participating 
country remains politically independent. © The ef- 
fect is that tariffs originally levied on the traffic of 
goods Letwecn those countries are abolished or else 
successively dismantled according to an agreed-upon 
scheme, and that common tariffs are imposed on 
imports from non-members. ° 


custos (kas-tahs also kas-tas). (Latin) Hist. A keeper, 
protector, or guardian. 


Custos Brevium (kes-tahs bree-vee-am). [Law Latin 
“keeper of the writs”) Hist. A clerk whu receives and 
files the writs returnable to the Courts of King's 
Bench and Common Pleas. @ The office was abol- 
ished in 1837. — Also termed Keeper of the Briefs. 


eustos maris (kes-tahs mar-is). [Law Latin “warden of 
the sea”) Hist. A high-ranking naval officer; an admi- 
ral. — Also termed seaward; seward. 


eustos morum (kes-tahs mor-om). (Law Latin] Custodi- 
an of morals <H.L.A. Hart believed that courts 
should not be seen as the cuslas morum>. @ This 
name was sometimes used in reference to the Court 
of King’s Bench. 
“Hie count Simonds the assertion of Lord 
waren tte two centuries Lekee that the Court of aoe 
Bench was the custos morum of the people and had 
superintendency of offences contra bonos mores." Patrick 
Deviin, The Enforcement of Morals 88 (1868). : 
eustos placitorum coronae (kes-tahs plas-a-tor-am ka- 
roh-nec). (law Latin) See CoRONATOR. 


Custos Rotulorum (kas-tahs roch-ye-lor-em or rot-ye- 
lor-om). [Law Latin “keeper of the pleas of the 
Crown") Hist. The eal justice of the peace in a 
county, responsible for the rolls of the county ses- 
sions of the peace. — Also termed Aceper of the Rolls. 


Custos Sigilli. See KuEPER OF TE GREAT SEM. 

custos spiritualium (kas-tahs spir-i-choo-ay-lee-am or 
-tyoo-ay-lee-am). [Law Latin “keeper of the spiritual- 
ities’"] Eccles. law. A member of the clergy responsible 
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for a diocese’s spiritual jurisdiction during the va- 
cincy of the see. 


custos terrae (kas-tahs ter-ce). (Law Latin “keeper af 


ae pend Hist. Guardian, warden, or keeper of the 
sand. 


custuma (kes-cha-ma ur kas-tye-ma). [French coustien 
“toll” or “tribute”) Hist. A duty or impost. 


custumal, 2. See GUstOMARY. 


cutpurse. Hist. A person who steals by cutting purses; 
a pickpocket. 


CVA. abbr. United States Court of Veterans Appeals. 
See UNITED STATES COURT OF AFPEALS FOR VETERANS 
CLAIMS. 


CVSG. abbr. A call for the view of the Solicitor Gener- 
al — an invitation from the U.S. Supreme Court for 
the Solicitor General's view on a pending petition 
for writ of certiorari iit a case in which, though the 
government is not a party, governmental interests 
are involved. 


Cwth. abbr. COMMONWEALTH). 
CXT. abbr. Sve common external tariff under varie es. 
cybercrime. See computer crime under crim. 


cyberlaw (si-bar-law). The field of law dealing with the 
Internet, encompassing cases, statutes, regulations, 
and disputes that affect people and businesses inter- 
acting through computers. ® Cyberlaw addresses 
issues of online speech and business because of the 
nature of the medium, including intellectual-proper- 
ty rights, free speech, privacy, e-commerce, and 
safety, as well as questions of jurisdiction. — Also 
termed cyberspace law. 
“Much of : 
odes ete oer 
logical complexities than to changes in fundamental legal 
oy ty iT 
applied to new technology 
Dratier Jr., Cyberfaw § 1.01, at 1-3 (2001). 
cyberpatent. 1. See business-inethod patent under ravent 
(3). 2. See Internet palent under PATENT (3). 


tl a da A transfer of money over the Internet, 
usu. through a payment service. — Also termed 


Internet payment. 


cyberpiracy. Trademarks. The act of registering a well- 
known name or mark (or one that is on 
similar) as a website’s domain name, usu. for the 
purpose of deriving revenue. @ One form of el 
racy is cybersquatting. Another is using « similar 
name or mark to mislead consumers. For example, a 
site called Nikee.com that sold Nikee-branded athlet- 
ic shoes and sporting goods would draw customers 
away from the famous Nike brand. (Cases: ‘Trade 
Regulation €=350.1. CJ.S. Trade-Marks, Trade- 
Names, and Unfair Competition § 119.) — cyberpirate, 
n. 


cyberspace law. See cvBeRLaw. 


cybersquatting. The act of reserving a domain name 
on the Internet, esp. a name that would be associat- 
ed with a company’s trademark, and then seeking to 
profit by selling or licensing the name to the compa- 
ny that has an interest in being icentified with it. © 
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‘fhe practice was banned by federal law in 1999. See 
ANTICYBERSQUATTING CONSUMER PROTECTION ACT, [Cases: 
Telecommunications ©°461.15. C.J.S. Telegraphs, 
Telephones, Radio, and Television § 221.) 


cyberstalking. The act of threatening, harassing, or 
annoying someone through multple e-mail mes- 
sages, as through the Internet, esp. with the intent 
of placing the recipient in fear that an illegal act or 
an injury will be inflicted on the recipient or a 
member of the recipient's family or household. 


cyberterrorism. See TERRORISM. ; 


cybertheft. The act of using an online computer ser- 
vice, such as one on the [nternet, to steal someone 
else’s property or to interfere with someone else's 
use and enjoyment of property. © Examples of cy- 
bertheft are hacking into a bank's computer records 
to wrongfully credit one account and debit another, 
and interfering with a copyright by wrongfully send- 
ing protected material over the Internet. (Cases: 
Telecommunications €=461.15. CJS. Teegraphs, 
Telephones, Radio, and Television § 221.} 


cyclical (st-kla-kel or sik-la-kel), adj. (Of a stock or an 
industry) characterized by large price swings that 
occur because of government policy, economic con- 
ditions, and seasonal changes. 


cy pres (see pray or s1). (Law French “as near as"} 1. 
e equitable doctrine under which a court reforms 

a written instrument with a gift to charity as closel 
to the donor’s intention as possible, so that the gift 
does not fail. ¢ Courts use cy pres esp. in construing 
charitable gifts when the donor's original charitable 
purpose cannot be fulfilled. It is also used to distrib- 
ute unclaimed portions of a class-action judgment or 


cyrographum .. 


settlement funds to a charity that will advance the 
interests of the class. Cf. DOCFRINE OF APPROXIMATION. 
(Cases: Charities €°37. C.J.S. Charities §§ 36-37.] 
“The cy pres doctrine has been much discussed, # not a 
See errr erie ene Oe oy, cues Meouncer: 


ted out by the testator cannot be followed.” je T. 
ham, The Principles of Equity § 104, at 113-14 (11th 
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this desire 
of an unexpected or unforeseen fauure.” Edith L. Fisch, The 
Cy Pres Doctrine in the Unitad States 4 (1950). 
2. A statutory provision that allows a court to re- 
form a will, deed, or other instrument to avoid 
violating the rule against perpetuitics. See RULE 
AGAINST PERPETUITIES. 
cyrographarius (st-roh-gra-fair-ee-as). [Law Latin] Hist. 
See CHIROGRAIH (@. 


cyrographum (si-rog-ra-fam). (Law Latin} See cio. 
GRAPH (2). 


D 


D. abbr. 1. misruicr. 2. DEFENDANT. 3. DIGEST. 


D.A. abbr. 1. -visracr arrvounry. 2. See deposit account 
under ACCOUNT. . ae © 
dactylography (dak-ta-log-ro-fee), n. The - scientific 

"study of fingerprints as a method of identifica- 

tion. — dactylographic (dak-til-e-graf-ik), adj. 


DAF. abbr. DELIVERED AT FRONTIER. 
dailia. See paLus. 
~ dailus. See vals, . ; 
daily balance. The final daily accounting for a day on 
which interest isto be accrued or paid. 


average daily balance. The average amount of 
money in an account (such as a bank account or 
evedit-card account) during a given period. @ This 
amount serves as the busis for computing interest 
or a finance charge for the period. 


daily newspaper. See newsrarer. 


chain. A series of purchases and sales of the 
same stock by a small group of securities dealers 
attempting to drive up the stock’s price to attract 
unsuspecting buyers’ interest. © Once the buyers 
have invested (i.e., are caught up in the chain), the 
traders sell for a quick profit, leaving the buyers with 
overpriced stock. This practice is illegal. 


dalus (day-les), n. [Law Latin “a dale”) Hist. 1. A dale; 
a ditch. 2. A measure of land being a thin strip of 
pasture between two plowed furrows. — Also termed 
dailus; dailia. : 

damage, adj. Of or relating to monetary compensation 
for loss or injury to a person or property <a damage 
claim> <a damage award>. — Also termed damages 
<adamages claim>. Cf. pAMAGES. 


damage, n. Loss or injury to person or property 
<actionable damage resulting from negligence>. 


 damage-cleer (dam-ij kleer), n. [fr. Latin damna clerico- 
rum “clerk's compensation”) Hist. A set fee payable 
by a plaintiff to:the Court of the Common Pleas, 
King's Bench, or. Exchequer before execution on an 
award of damages. @ The fee — later abolished by 
statute — was originally a gratuity to the court clerks 
for preparing special pleadings. It was later abol- 
ished by statute. — Also spelled damage cleere. — Also 
termed damna clericorum. 

“Damage cleere, damna clericorum, was assessed by the 
tho king's bench and exchequer, of all damages, exceeding 
five marks, recovered verdict, confession, or judg- 
ment of the court, in all actions upon the case, Covenant, 
4 trespass, battery, false imprisonment, dower, and all cthers, 

wherein the damages were uncertain, which the plaintiff was 
obliged to pay to the prothonotary, or chief officer of that 
court, wherein they were recovered before he could have 
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execution for them. But this is taken away by 17 Car. 2, c. 
6." Termes de ja Ley 141 (1st Am. ed. 1810). 
damage feasant (dam-ij fez-ent or fee-zant), n. [fr. 
French faisant dommage] Hist. Doing damage. © This 
phrase usu. refers to injury to a person's land caused 
y another person's animals’ trespassing on the 
propesty and eating the crops of treading the grass, 
y law, the owner of the are property could 
distrain and impound the animals until compensat- 
ed by the animals’. owner. But the impounder had to 
feed the animals and could not sell.or harm them. 
The term was introduced during the reign of Ed- 
ward III. — Also spelled damage faisqant. — Also 
termed damnum facientes. .. : 
damage rule. See LEGAL-INJURY RULE. 


damages, n. pl. Money claimed by, or ordered to be 
paid to, a person as compensation for loss or injury 
<the plaintifl¥ seeks $8, in damages from the 
defendant>. — damage, adj. 


accumulative damages. Statutory damages allowed 
in addition to amounts available under the com- 
mon law. — Also termed enhanced damages. 


actual damages. An amount awarded to a com- 
plainant to compensate for a proven injury or loss: 
damages that repay actual losses. — Also termed 
compe damages; tangible damages; real damages. 
[Cases: Damages 15. C.}.S. Damages §§ 21-22.) 
added damages. Sée punitive damages. 

additional damages. Damages usu. provided by 
statute in addition to direct damages. @ Additional 
damages can include expenses resulting from the 
injury, consequential damages, or punitive dam- 
ages. 


benefit-of-the-bargain damages. Damages that a 
breaching party to-a contract must pay to the 
aggrieved party, equal to the amounts that the 
aggrieved party would have received, including 
rofits, if the contract had been fully per- 
ormed. — Also termed loss-of-burgain damages. 
[Cases: Damages €117.] 
compensatory damages (kam-pen-sa-tor-ee). 1. 
Damages sufficient in amount to indemnify the 
injured person for the loss suffered. — Often 
shortened to compensatories. 2. See actual damages. 
[Cases: Damages €@15. C.J.S. Damages §§ 21-22.) 


rhea esata damages. Losses that do not flow 
directly and immediately from an injurious act but 
that result indirectly from the act. (Cases: Damages 
15-25, C.].S. Damages §§ 21-38, 42; Parent and 
Child § 344.) 


a tes WEEN te ene we ca tten oa atl 


A cata rer ete a eehete eee ete eee 


2500 WAMIT OO 26k BET beet 


8 QO ie ARE TE? 


2 eek ema ten* 


ee ee aan 


—s 


417 


contemptuous damages. See nominal damages. Se 


continuing damages. 1. Damages arising from the 
same injury. 2. Damages arising from the repeti- 
tion of similar acts within a definite period. 


cosmetic damages. The amount awarded to com-- 


pensate for personal disfigurement. 


damages for lost expectations. See expectation dam- 
ages. 


damages ultra (ol-tra). Additional damages claimed 
by a plaintiff who is not satisfied with the amounts 
the defendant paid into court. 


direct damages. See general damages. 


discretionary damages. Damages (such as mental 
anguish or pain and suffering) that are not pre- 
cisely measurable but are determined by the sub- 
jective judgment of a jury. — Also termed indeter- 
minate damages. 

double damages. Damages that, by statute, are 
twice the amount that the fact-finder determines is 
owed or twice the amount of actual damages 
awarded. @ In some cases, double damages are 
awarded in addition to actual damages, so the 
effect is the same as treble damages. [Cases: Dam- 
ages 227. C.].S. Damages §§ 218-219, 383.] 


enhanced damages. 1. See accumulative damages. 2. 
Patents. Damages for patent infringement in an 
amount up to three umes that of compensatory 
damages, at the discretion of the court, based on 
the egregiousness of the defendant's conduct, in- 
cluding the willfulness of the pee ent: [Cases: 
Patents €©319(3). C.J.S. Patents § 569.] 


estimated damages. See liquidated damages. 


excess damages. Damages awarded to an insured — 
beyond the coverage provided by an insurance 
policy — because the insurer did not settle the 
claim within policy limits. @ If the insurer acted in 
bad faith in not setting, the insured may have a 
claim: to recover the excess damages from the 
insurer. — Also termed excess-liability damages. 
(Cases: Insurance ©3350. C.J.S. Insurance 
§§ 1160-1163, 1342.] 

excessive damages. A jury award that grossly ex- 
ceeds the amount warranted by law based on the 
facts and circumstances of the case; unreasonable 
or outrageous damages, which are subject to re- 
duction by remittitur. See sesrrrrrur. (Cases: 
Damages © 127-140. C.J.S. Damages §§ 384-385, 
387-394; Parent and Child § 344.] 


exemplary damages. See punitive damages. 


expectation damages. Compensation awarded for 
the loss of what a person reasonably anticipated 
from a transaction that was not completed. — Also 
termed expectancy damages; lost-expectation damages; 
damages for lost expectations. (Cases: Damages €23. 
C.J.S. Damages §§ 28-33.) 


fee damages. Damages awarded to the owner of 


abutting property for injury caused by the con- 
struction bed opecsinin of an elevated railroad, e 
The term is used because the damage is to the 
property owner's easements of light, air, and ac- 
cess, which are parts of the fee. 


. foreseeable dama 
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damages 


- Damages that a egal 
party knew or should have known would result 
lrom a breach when’ the contract’ was made. 
[Cases: Damages 6°21. C.J.S. Damages §§ 30-33.] 


future damages. Money awarded to an injured 
party for an injury’s residual or projected effects, 
such as those that reduce the person's ability to 
function. © Examples are expected pain and suf- 
fering, loss or impairment of caraing capacity, and 
projected medical expenses. (Cases: Damages 
95. C.J.S. Damages § 42.) 


eneral damages. Damages that the law presumes 
follow from the type of ore complained of; 
specif., compensatory damages for harm that so 
requently results from the tort for which a party 
has sued that the harm is reasonably expected and 
need not be alleged or proved. @ General damages 
do not need to be specifically claimed. — Also 
termed direct damages; necessary damages. [Cases: 
Damages €5. C.J.S. Damages §§ 3-6.) 


gross damages. The total damages found before 
adjustments and offsets. 


hedonic damages (hi-don-ik). parser that attempt 
to compensate for the loss of the p 

alive. © Such damages are not allowed in most 
jurisdictions. — Also termed (erroneously) hedanis- 
lic damages. (Cases: Damages ©°48-56.20. CJ.S. 
eye a 8§ 94-104; Parent and Child § 344; Torts 
8§ 66-83.] 


imaginary damages. See punitive damages. 


inadequate damages. Damages insufficient to fully 
and fairly compensate the parties; damages bear- 
ing no reasonuble relation to the plainufl’s inju- 
ries, indicating prejudice, mistake, or other fact to 
support setting aside a jury’s verdict. [Cases: Dam- 
ages @°127-140. CJS. Damages §§ 384-385, 
387~394; Parent and Child § 344.) 


incidental damages. 1. Losses reasonably associated 
with or related to actual damages. 2. A seller's 
commercially reasonable expenses incurred in 
stopping delivery or in transporting and caring lor 
goods alter a buyer's breach. UCC § 2-710. [Cases: 
Sales €°384(4).] 3. A buyer's expenses reasonably 
incurred in caring for goods after a seller's breach. 
UCC § 2-715(1). (Cases: Sales °418(19). C.J.S. 
Sales §§ 396, 400-401. 404-405.) 

tal damages? The Code does not define 
incidental es; rather 2~715(1) lists 

that are inclu as Incidental damages. 
ment 1 to 2-715 stresses those lis: 

to be exhaustive’ but are merely illustrative of the typical 
kinds of incidental expenses that can be recovered under 
2-715: LB ensdl pe pra with fee rejection (for in- 
stance, and storage); (2) those associated with a 
proper revocation of H 3) those involved in 
effacting cover.” { James J. White & Robart S. Summers, 
Uniform Commeréial Code § 10-3, at 561-62 (4th ed. 1995). 


indeterminate damages. See discretionary damages. 
intervening damages. Continuing damages that ac- 
crue during the Pages and prosecution of an 
unsuccessful appeal. © A lower court may include 
intervening damages in an award. 

irreparable damages (i-rep-a-ra-bal). Damages that 
cannot be easily ascertained because there is no 
fixed pecuniary standard of measurement, e.g. 


easure of being . 


sé 
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damages for a repeated public nuisance. — Also for introducing endence of the defendant's wealth as there 
termed nonpecuniary damages. . is In the case of common ‘aw punitive damages .... 
Perhaps a more Important distinction ts that m dam- 
land damages. See just compensation under compen. ages statutes may be enacicd for entirely non- 
SATION. ee . purposes. ., same double cy treble 
provide ‘a Kind ef enidated ts tor ecu locos that 
lawful damages. Those damages fixed by law and 
ascertained in a court of law. ; law." Dan Br Dobbs, Law of Romocies § 31S at 388 (oa a 
i aT damages. An amount contractually stip- et 10), 
ulated as a reasonable estimation of actual dam- necessary damages. See general damages. 


ages to be recovered by one party if the other nominal damages. 1. A tilling sum awarded when 


poate ibe a ash pavioeey da eed peo a legal injury is suffered but when there is no 
properly agreed qui HUMABES, substantial loss or injury to be compensated. 2. A 


fixed is the measure of damages for a breach, & 
: small amount fixed as damages for breach of con- 
whether it exceeds or falls short of the actual tract without regard to Ke casi of Hark 
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damages. — Also termed stipulated damages; estimal- - : 
ed damages, See LiQuIDATED-DAMAGES CLAUSE. Cf. un- dee (ace ee es 1. cys tue 
liquidated damages, renauTY cust. (Cases: Damages 8§ 3, 12-20.) oe " 
74-84. CJS. Damages §§ 175-179, 184-194.) Noe ‘ is - ane 
“Where the terms of a contract specify a sur payable for ofa hase the een of the tors io ect shows, of 
pes ge lr pclae Bi ln! where the right Is one not dependent upon loss or damage, 
thig_sum is to be aS a penalty or as Hqudiated as In the case of rights of immunity or rights to have 
. The difference in affect is this: amount recov. one’s material undistu d invasion: The 
erable In case of a Is not the sum named, but the cart of ideun aamenes is made as a judicial declaration 
damage actually Incurred. The amount recoverable as that the plaintiffs right has been fated.” Charles T. | 
damages fs the sum named as such. In ing McCormick, Hani on the Law of Damages § 20, al 85 
these terms a judge will not accept the phraseology of the (1835). 
cr Rian: Boonie a sts penn igloo (4 ¥ . : 
agos,’ but Sie tee Sant bee , he will treat & Nominal damages are awarved if the plaintiff establishes a 
as such.” William Ff Anson, Principles of the Law of Con- breach of contract or a tort of the kind that ts sald to bo; 
tract 470 (Arthur L. Corbin ed., 3d Am. ed. 1918). BH ncgsleig pase te pag Rvp @ loss — by : 
“The distinction between a penalty and genuine liquidated pholboale sa gence, if the siainaa fal pd a toss, 
Gamagre, 48 Wey 2/6 cated, ip ot sways eesy 10 Spy, the action wil Carninsec Ths escoces eign ae os 
un tee Courts Nave mane 0 lean eon ae judgment for nominal damages Is that the plaintiff thereby 
certain Ing principtes. In the firat place, if tha sum establishes a legal right. The judgment has the effect of a 
payable ts so large as to be far in excess of the probable dectaaon of aga Aights and may defor hry Inrngo 
on breach, it is almost certainly a penalty. Second- ments or may enable the plaintif to obtain an injunction to 
ly, if the same sum is expressed to be peyecle on any one restrain a repetition of the wrong. The obtaining of nominal 
of a number of differant breaches of vary ds Pulse nd R d es ST asa. in many cases, entitle a plaintiff to costs 
Ig again probably a penalty, because it is ety unlikety i J damages might serve as a peg n 
proaches. Thirdly, Rare a aun creased tote 3 Veer 10. Rang. he Swale O) exon SM 
one etn dato, and a her sum in tha evant default Re RE echoes 
being made, sum Is prima @ penalty, nonpecuniary damages. Damages that cannot ive 
F si Bo nated tha the mere uso of fhe ora measured in money. Sce irreparable damages. 
: es’ Is not decisive, for @ a : i 
Court and not of ® partes to decide the tue nature of the ENS ERD a 
sum .” PS. Aliyah, An introduction pecun damages oo-nee-er-ce). Damages 
Contract 316-17 (3d ed. 1881). that can be estimated and monetarily compensat- 
loss-of-bargain damages. See benefit-of-the-hargain ed. © Although this phrase appears in many old 
damages. cases, it is now widely considered a redundancy — 
lost-expectation damages. See expectation damages. aes ste ad ape omnes, . 
moratory (mor-e-tor-ee or mahr-). Civil PEE NOBEAE Sabinges.: eMabes fOr Past. Present 
law. Damages for a delay in performing an obli- ane future harm that cannot be avoided or remed 


gation. La. Civ. Code arts. 1989, 1994. @ There 
must be a default before these damages can be presumptive damages. See punitive damages. 


recovered, while compensatory damages are recov- ctive damages. Future damages that, based 
pinaee both for a failure of performance and for a on the facts pleaded and proved by the plaintiff, 
defective performance. can reasonably be expected ta occur. (Cases: Dam- 
multiple damages. Statutory damages (such as dou- ages 925. C.J.S. Damages § 42.) 
ble or weble damages) that are a multiple of the roximate damages. Damages directly a sanedlinte: 
amount that the fact-finder determines to be y, and naturally flowing Gar the act complained 
owed. — Also termed multiplied damages. —— of Cf s damages (1). (Cases: Damages 
Chen oh Gait oie aa8 | Damages 227. @18, C.].S. Damages §§ 23-25, 27.) 
satine'es th darts ; sccniean punitive damages. Damages awarded in addition to 
Law pst damage ty ta pune damages inaved f) ora damages — the defendant acted with 
sum or Iimit. The imit of multipia damages recklessness, malice, or deceit; specil., damages 
Ter chems’ Wales raduees the cosatlibre! G7 assessed by way of penalizing de wring oT or 
pred Lk because the enhancement of tha making an example to others. @ Punitive damages, 


award Is fixed by the statutory multiple, there is no occasion which are intended to punish and thereby deter 
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blameworthy conduct, are generally not recovera- 
ble for breach of contract. The Supreme Court has 
held that three guidelines help determine whether 
a punitive-damages award violates constitutional 
due process: (1) the reprehensibility of the conduct 
being punished; (2) the reasonableness of the-rela- 
tionship between the harm and the award; and (3) 
the difference between the award and the civil 


carer authorized in comparable cases. BMW of 


forth America, inc. v. Gore, 517 U.S. 559, 116 S.Ct. 
1589 (1996). — Also termed exemplary damages; 
vindictive damages; punitory damages, presumptive dam- 
es; added damages; aggravated damages; speculative 
mages; imagina 3 smart money; ert . 
race ae $87-04. C.J.S. Damages §§ 183, 


. “Although compe: 7 punitive damages 
's< are typically awarded at the same time by the same dect- 
sionmaker, Tha former are 
intended to inerete loss that the plaintiff has 
suffered by reason of det wrongful conduct. 
The latter, which have deseri as ‘quasi-criminal,’ 
operate as ‘private fines’ intended to punish defendant 
and to deter future 's assessment of the 
extent of a plaintifi s in a factual determi- 
nation, whereas its damages is an 


A Imposition of 
expression of its moral condemnation.” r indus. v. 
Leatherman Tool, 532 U.S. 424, 432, 121 S.Ct. 1878, 1683 
(2001) (per Stephens, J.). 

real damages. See actual damages. 


reliance damages. Damages awarded for losses in- 
curred by the plaintiff in reliance on the contract. 
[Cases: Damages €=22.]} 

“Reliance damages ‘real’ fosses in a much more 


are... 
bio tosses of expectations. The distinction is 
aosly Tustrated ty McRae v. Commenwealth 
Commission .... in 


bagel le foe prlnag dodged 


the were held entitied to . Here it was 

aetna to plaintiffs had Incurred queetel expenses — 

real losses — in reliance on the contract, and the Australian 
these refiance 


Court awarded damages plain- 

BS. Alvan Ar Inttoduction to the Law of Contest S11 
(3d ed. 1981). 

reliance-loss damages. A reimbursement for losses 
or expenses that the plaintiff suffers in reliance on 
the defendant's contractual promise that has been 
breached. 

remote damages. See speculative damages (1). 
rescissory damages (ri-sis-a-ree or ri-siz-). Damages 
contemplated to restore a plaintiff to the position 
occupied before the defendant's anghi acts. 


restitution wept 2 Damages awarded to a plain- 


tiff when the defendant has been unjustly enriched 
at the plaintiff's expense. 
Ea A money to B in pursuance of a contract 
which turns to be void, vd 
promisa to fis a ale ta wate cs the 
r 
mistake or event, cohen are 
tosses which he must put up with. his clam to 
reney tea unas bee Aor fanpibs en 
a ie [oss a a 6 
B. So in this sort of case the often be recovera- 


damages clause 


an action for damages quas!-contractual.” P.S. Ath - 
; yah. introduction to the Law of Contract 312 (3d ed. 


severance damages. In a condemnation case, dam- 
ages awarded to a property owner for diminution 
in the fair market value of land as a result of 
severance from the land of the Property actually 
condemned; compensation awarded to a landown- 
er for the loss in value of the tract that remains 
after a partial taking of the land. (Cases: Eminent 
Domain €95-96. C.J.S. Eminent Domain §§ 84, 86, 
105, 126-127, 142, 147, 152-153.) 


da . Damages that.are all to have 
been camained th the circumscanioes OE aricaise 
wrong. @ To be awardable, special damages must 
be ba paper claimed and proved. — Often short- 
ened to specials. — Also termed particular damages. _ 
See Fed. R. Civ. P. 9(g). (Cases: Damages 5. -: 
C.J.S. Damages §§ 3-6] 


ive damages. 1. Damages that are so uncer- 
tain to occur that they will not be awarded. — Also 
termed remote damages. 2. See punitive damages. 
statutory damages. Damages provided by statute 
(such as a wrongful-death-and-survival statute), as 
distinguished from damages provided under the 
common law. (Cases: Death €=80.] 


stipulated damages. See liquidated damages. 


substantial damages. A considerable sum awarded 
to compensate for a significant loss or injury. Cf. 
nominal damages. (Cases: Damages 6, 10. C.J.S. 
Damages §§ 38-41, 299.] 
“Substantial damages ... are the resutt of an effort at 
merely symbol." Charles T. McCormick, Handbook o” tha 
Law of Damages § 20, at 65 (1835). 


tangible damages. See actual damages. 
temperate damages. Rare. Reasonable damages. 


temporary damages. Damages allowed for an inter- 
mittent or occasional wrong, such as a real-proper- 
ty injury whose cause can be removed or abated. 


Cases: Namages 639. C.J.S. Damages § 57.] 


treble damages. Damages that, by statute, are three 
times the amount that the fact-finder determines is 
owed. — Also termed triple on [Cases: Dam- 
ages €227. C.].S. Damages §§ 218-219, 383.] 
uncertain damages. Damages that are not clearly 
the result of a wrong. © The rule against allowing 
recovery of uncertain damages refers to these 
damages, not damages that are uncertain only in 
amount. (Cases: Damages €6. C.J.S. Damages 
§§ 38-41, 299.) 


u ted da « Dama that cannot be 
SGeitmined by a fixed formula and must be estab- 
lished by a judge or jury. Cf. liquidated damages. 
(Cases: Damages ©=l, 6, 194. C.J.S. Damages 
§§ 1-2, 4-6, 38-41, 299.]} 


vindictive damages. See punitive damages. 


damages, mitigation of. See MITIGATION-OF-DAMAGES 
DOCTRINE. 


damages clause. See SURFACE-DAMAGE CLAUSE. 


damages for detention 


damages for detention. See noncontruct demurrage wn- 
der pemureace. 


dame. 1. ‘the legal title of the wife of a knight or 
baronet. 2. The female equivalent of a knight. 3. A 

* form of address to a woman of high rank. 4, A 
matron. 5. Shag. A woman, — Also termed (in 
senses 1 & 2) domina. 


darna (dam-na), 1. (fr. Latin demain “damage; loss"’} 
Hist. A. Damages, exclusive of costs. 2. Damages, 
inclusive of costs. 3. ‘The abbreviation of dana ceri- 
corm, the Latin equivalent to damage-cleer, being a 
portion of damages constituting the clerk's fee. See 
DAMAGE-CLEER, 


damne clericorum (dam-na, kler-a-kor-am), 3. See DAM. 
AGE-CLEER. : 

damnatus (lam-nay-tes), n. [fr. Latin daunare “to con- 
demu") 1. Roman law. A person condemned, esp. in 
a capital case. 2, Hist. Something prohibited by law; 
something? that is unlawful, as in’ damnatus coitus 
(“unlawful sexual connection”). 


damn-fool doctrine. lusurance. ‘The principle dhat an 
insurer may deny (esp. liability) coverage when an 
insured engages in behavior Uhat is so ill-conceived 
that the insurer should not be compelled to bear the 
loss resulting from the insured’s actions. — Also 

termed damned-fool doctrine. 
“Tha ‘damn foolish acts’ concept is not a parfect prodi-tor 
decisions, both becausa of Its ows imprecision 


influance a court. fr, especially ... the 
ud who ace oly, has fice rexorse 
provide com in a 
coverage issue on the basis of a ‘damn foo!’ doctrine Is 
frequently a vary effective approach bath to ee 
to undcre‘anding outcomes.” Robert E. Keston & i 
Widiss, Insurance Law: A Guide to Fundamental Principles, 
imo and Commercia: Practices § 5.4, at 541 


“‘damnification, n, Something that causes damage 
<damnilication in the form of a penalty>. 


damnify, +d. To cause loss or damage to; to injure 
<the surety was damnified hy the judgment ob- 
tained against it>. 


damni injuria actio (dam-ni in-joor-ce-a ak-shee-nh). 
[Latin “an action for wrongful damage”] See actio 
dawni injuria under actio. 


darmosa aut fuerosa (dam-noh-sa awt tov-lroh-sa). 
{Latin} Hist. Disadvantageous or advantageous. © 
‘The heir to a succession had to determine whether it 
was hurtul or advantageous to him to take up the 
estate before actually doing so. See ANNXUS DELIBERAN- 
um. 

damnosa hereditas (dam-noh-sa ha-red4-tas), n. [Latin 
“an injurious inheritance’) 8. Roman & civil law. An 
inheritance more onerous than benelicial, esp. he- 
cause it is burdened with debt. 2. English law. A 
bankrupt debtor's property that creditors will dis- 
claim under the bankruptcy laws because debt on 
the property will exceed revenues. 3. Generally, 
anything that is acquired but turns out to be disad- 
Vantageous. — Also spelled damnasa haeredifas. 


damnous (dam-nas), adj. Causing Inss or damage. 
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damno vitando. See CHKYANS DE AMINO VITANDOD IN DA. 
NO VITANDO. 

damnum (dam-nam), #. [Litin} A loss: damage suf- 
ferect. DP. damna. : 

damnum absque injuria (dam-nam ab-skwee in-joo 
e¢e-a), Sce DAMNUM SINE INJURIA, | : 

damuum emergens (dam-naim i-mar-jen7). [Latin “dam- 
age arising’) Hist. An actual realized Joss (such as a 
decline in the value of property) as opposed to an 
expected future loss (such as loss of profit); conse- 
quential loss, 


luss there Is no An action does not 

a stave if his value to me has not been depreciated by the 
blow nor for trespass to land unattended by 2.” A.W. 
Lee, The Elements of Roman Law 394 (4th ed. 1956). 


damnum et interesse (dam-nam ct in-tar-es-ce). [Latin] 
Scots law. The loss and damage sustained. 
“Damnum et interesse. — The loss and intereat; or, as the 
words may also be translated, damaga, and Its Issues or 
ee ec: eoused ty See treating of 
the fi ny Ol caine wie Cactre bound (0 see 4 
specific act performed. Failing performance, the caulioners 
are liable to the creditors for the damnum et interesse — 
that is, the actual and consequential @ suffered 
through non-performanca on the past of the debter.” John 
Trayner, Trayner’s Latin Maxims 134 (4th ed. 1894). 
damnum facientes (dam-nam fay-shee-en-teez), n. See 
DAMAGE FEASANT. 
damnum fatale (dam-nam fo-tay-Iee}. (Lauin “unavoid- 
able damage") Rowan law, Damage caused by an 
unavoidable circumstance, such as a storm or a 
shipwreck, for which bailees or others will not be 
held liable. © But an exception was made for dam- 
ages resulting from theft. 


passeng in thetr 8, 
and could not defend themselves by showing the 
Unavoidable lent, which no 


damnum infectum (dam-nam in-fek-tam). (Latin) Ro- 
man law. Loss not yet suffered but threatened or 
apprehended, as when a neighbor's building is likely 
to collapse onto one’s property. oe 

damnum injuria datum (dam-nem in-j day- 
tom). {Latin} Romen law. Willful or negligent damage 
to corporeal property; damage for which compensa- 
tion was given under the Aquilian law. © In this 
phrase, the word damnum refers we economic loss, 
not the physical damage (if any). Sce artio legis 
Aquiliae under Acrio. 

damnum sine injuria (dam-nem si-nee in-joor-: 
sin-ay). [Latin “damage without wrongful act”) Loss 
or harm that is incurred from something other than 


CC-9 Or 


wastage 


ne eG OR ores ERB belie et 
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; ‘a wrongful act and occasions no legal remedy. © An 

- example is a loss from fair trade competition. — Also 

termed damnum absque injuria; absque injuria damnun; 

absque injuria. Cf. injuria ABsQUE DAMNO, [Cases: Dam- 
ages €=3, C.].S. Damages § 7.] 


“There are cases in which the law will suffer a man know- 
may and wilfully to infitct harm upon another, and will not 
0! 


him accountable for it. Harm of this description — 
mischief that Is not wro because it does not fulfil evan 
the material conditlo led damnum 


te: ns of responsi _ 
sine injuria, the term injuria being here used in its true sense 
of an act co to law (in jus), not in its modem and 
corrupt sense of ham.” John , 
372-73 (Glanville L. Willams ed., 10th ed. 1947). 


“There are many forms of harm of which the law takes no 
damnum 


account. 1 so done and suffered is called 
sine injuria, the reasons for its permission by the law 
are various not capable of e statement. For 


loss 
trade, or where the damage is done by a man acting 
necessity to [leita @ greater evil.” A.F.V. Heuston, Sal 
mond cn the of Torts 13 (17th ed. 1977). 

Dan (dan), n. fr. Latin dominus] Archaic. In England, 
an honorable title for a man; the English equivalent 
of the Spanish Don. © The term was replaced by the 
terms Master, Mister, and Sir. 


D & O liability insurance. See directors’ and officers’ 
liability insurance under INSURANCE. 


danelaw (dayn-law). Hist. 1. A system of rules, intro- 
duced by the Danes during their invasions of Eng- 
Jand primarily in the ninth century and maintained 
principally in the midland and eastern counties 
where the invasions occurred. @ Danelaw was the 
prevailing law in these regions from the reign of 
ing Edgar to Edward the Confessor, who compiled 
a uniform law that included some Danclaw compo- 
nents. 2. The counties in England where the Danish 
law was enforced primarily in the ninth and tenth 
comics — Also termed danelage; lex Danorum; dene- 
age. 


Histoly 3 (3d ed. 1980). 


, danger. 1, Peril; exposure to harm, loss, pain, ur other 
negative result. 2. A cause of peril; a menace. 


apparent danger. 1. Obvious danger; real dan- 
ger. — Also termed patent danger. 2. Criminal law. 
The perceived danger in one person's actions to- 
- ward another, as a result of which it seems neces- 
sary for the threatened person to use force in self- 
defense. See sere-nerense. (Cases: Homicide 
787.) 


, deterrent danger. An obvious danger that an occu- 

: pier of land creates to discourage trespassers, such 
as barbed-wire fence or spikes on the top of a 
wall. 


i extraordinary danger. See extraordinary hazard un- 
der 1AzaRrD. 


imminent oy 0 1. An immediate, real threat to 
one’s safety that justifies the use of force in self- 
defense. 2. Criminal law. The danger resulting 
from an immediate threatened injury sufficient to 


sare ee ewan meena te ot 


dangerous instrumentality 


cause a reasonable and prudent person to defend © 


himself or herself. [Cases: Homicide €789.] 
patent danger. See apparent danger (1). ; 
retributive danger. A concealed danger that an 
occupier of land creates to injure trespassers. @ A 
retributive danger is lawful only to the extent that 
it could be justified if the occupier had inflicted 
the injury personally or directly to the trespasser. 
Thus, a spring gun or a land mine is an unlawful 
means of defending land against a trespasser. 


seeming danger. Danger that a reasonable person 
would perceive to be real, even if it is not. 


unavoidable danger. 1. Inescapable danger. 2. A 
danger that is unpreventable, esp. by a person 
operating a vessel. : 


danger-creation doctrine. The theory that if a state's 
affirmative conduct places a person in jeopardy, 
then the state may be liable for the harm inflicted on 
that person by a third party. @ This is an tion 
to the general principle that the state is not liable for 
an injury that a third party inflicts on a member of 
the public. — Also termed danger-creation exception. 
Cf. SPECIAL-RELATIONSHIP DOCTRINE. [Cases: States 
112.2(1).) 


dangeria, n. Hist. Payment by forest tenants to the 
lord so that they can plow and sow in the same 
season as pannage. See PANNAGE. 


danger-invites-rescue doctrine. See RESCUE DOCTRINE. 
danger of navigation. See PERIL OF THE SEA. 

danger of river. See reRi. OF THE SEA. 

danger of the sea. See Perit. OF THE SEA, 


dangerous, adj. 1. (Of a condition, situation, etc.) 
perilous; hazardous; unsafe <a dangerous intersec- 
tion>. 2. (Of a person, an object, etc.) likely to cause 
serious bodily harm <a dangerous weapon> <a 
dangerous criminal>. “2 : 
imminently dangerous. (Of a person, behavior, ac- 
tivity, or thing) reasonably certain to place life and 
limb in peril. @ This term is relevant in several 
legal contexts. For example, if'a mental condition 
renders a person imminently dangerous to self or 
others, he or she may be committed to a mental 
hospital. And the imminently dangerous behavior 
of pointing a gun at someone's head could subject 
the actor to criminal and ‘tort liability. Further, the 
manufacturer of an imminently dangerous prod- 
uct may be held to a strict-liability standard in tort. 


inherently dangerous. (OF an activity or thing) re- 
quiring special precautions at all times to avoid 
injury; dangerous per se. See NANGEROUS INSTRU- 
MENTALITY; INHERENTLY DANGEROUS ACTIVITY. 


dangerous condition. See CONDITION (4). 


dangerous conduct. Sce swrreasonubly dangerous conduel 
under CONDUCT. 


dangerous criminal. See cRrminal.. 
dangerous drug. See pruc. 
dangerous exposure. See EXPOSURE. 


dangerous instrumentality. An instrument, substance. 
“or condition so inherently dangerous that it may 


an, 
wah 
an 


dangerous lunatic 


cause serious bodily injury or death without human 
use or interference. © It may serve as the basis for 
strict Tability, See AVPRACTIVE-NUISANCE DOCTRINE. Ch 
deadly weapon under wrarox. (Cases: Negligence 


S>305-307, 1172-1178. CLS. Negligence’ §§ 170, 


176-179, 399, 476-177, 494-526.) 

dangerous lunatic. See Luxvnic, 

dangerous occupation, See OCCUPATION. 

dangerous-propensity test. See DANGEROUS-PENDENCY 
TES. 

dangerous-proximity test. Criminal law. A common: 
law test for the crime of attempt, focusing on wheth- 
er the defendant is dangerously close to completing 
the offense. @ Factors include the gravity of the 
potential crime, the apprehension of the victim, and 
the uncertainty of the crime's occurrence. See at: 
reer «2. (Gases: Criminal Law C44. C.J.S. Criminal 
Law §§ Pl4-123.] 


dangerous situation. Under the last-clear-chance doc- 
trine, the circumstance in which a plaintiff operating 
a motor vehicde has reached a perilous position (as 
on the pad of an oncoming train) that cannot be 
escaped by the exercise of ofdinary care. — Also 
termed situation of danger. See ASV-CLEAR-CRANCE DOC 
TRINE. [Catses: Aetianobiles €2227. C.}.S. Motor Vehi- 
cles $8 963-970] 


dangerous-tendency test. A propensity of a person or 
animal to inflict injury. @ The test is used, esp. in 
dog-bite cases, to determine whether an owner will 
be held liable for injuries caused by the owner's 
animal. — Also termed dangerous-propensily test. 
(Cases: Animals C70. C.pS. animals §8 172, 
176-183, 186. 18-789, 198, 200.) 


dangerous weapon. Sce wewwon, 
danger-utility test. See kisk-Criery TEST. 


danism (dan-ic-am), n. [lr. Greek daneismas “a loan”) 
Hist. The lending of moncy on usury. 


Darden hearing. Criminal gota An ex parte pro- 
ceeding to determine whether disclosure of an in- 
former's identity is pertinent to establishing probable 
cause when there is otherwise insufficient evidence 
to establish probable cause apart from the arresting 
officer's testumony about an informer’s communica- 
tions. @ The defense attorney may be excluded from 
the hearing but can usu. submit questions to be used 
by the ju in the examination. People v. Darden, 
313 N.E.2d 49 (N.Y. 1974). [Cases: Criminal Law 
627.10. C.).S. Criminal Lew §§ 533-540.) 


dare (dair-ec), vb. (Latin “to give’}] Roman law. 1. Vo 
give; to transfer (something, esp. property). © Vhe 
transfer can be made to discharge a debt, to create 
an obligation, or to make a gift. 2. To appoint a 
representative. 

dare ad remanentiam (dair-ce ad rem-o-nen-shee-om), 
vb, [Latin. “to give in fee or forever”) To transfer 
(esp. a remainder) in fee or forever. 

DARPA. abbr. DEFENSE ADVANCED RESEARCH PROJECTS 
AGENGY, . 

darraign (do-rayn), vb. [fr. Latin deralionare, tr. French 
disrener} Hist. 1. ‘Vo displace; to disarrange. 2. ‘To 
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respond to an accusation; to settle a dispute. — Also 
spelled deraign; dereyne. 


darrein (dar-ayn), adj. (lr. French dernier “the last” | 
The last, ‘as in darrein presentment (“the last present. 
ment"), See DARREIN CONTINUANCE; assize uf darrein 
presentinent wader asstze. (8). 


darrein continuance (dar-ayn kan-tin-yoo-ants), 1. (fr. 
French demier continuance “the last: continuance’) 
Hist, Every plea of a new matter after the fast entry 
of'a plea on the record. @ Every entry of a pleading 
alter the first pleading on the record was called a 
continuance, — Also spelled dareyne continuance. 


darrein presentment (dar-ayn pri-zent-mant), 2. Sec 
assize of farrein presentment under Assiz# 18). 


darrein seisin (dar-ayn see-zin), ». (French “last sei- 
sin”) Hist. A tenant's plea in a writ of right. See set. 
SIN. 

database. A compilation of information arranged in a 
systematic way and offering a means of finding spe- 
cific elements it contains, often today by electronic 
means. © Unless the information itself is original, a 
database is not protected: by U.S. copyright law. 


Elsewhere, it may be protected as a distinct class of 


“literary works,” or it may be the subject of sai 
generis intellectual-property laws. See swevi-or-rue- 
nrow pocraine. (Cases: Copyrights and Intellectual 
Property © 12(3).] ; 

Database Directive. See DIRECTIVE ON THE LEGAL PROTEC 
‘TION OF DATABASES. ‘ 


data protection, Any method of securing information, 
esp. information stored on a computer. from being 
cither physically lost or seen by an unauthorized 
person, 

date. 1. The day when an event happened on will 
happen <date of trial>. 2. A pend of time in 
general <at a later date>. 3. An appointment ata 
specified time <no dates are available>. 


answer date. See answer day under pay. 
appearance date. See answer day wnder bay. 


date of bankruptey. Bankruptcy. The date when a 
court declares a 
bankruptcy adjudication. © This date may coincide 
with the voluntary-filing date. (Cases: Bankruptcy 
©2202.) 


date of cleavage. Bankruptcy. The filing date of a 
voluntary-bankruptcy petition. @ With a few ex- 
ceptions, only the debts existing at this time are 
dischargeable. 

date of injury. Torts. Vhe inception date of an 
injury; the date of an accident causing an injary. 
date of invention. Patents. For purposes of a patent 
application, the date when the creation was re- 
duced to practice. @ If the invention has not been 
built, the date of invention is the date when the 
patent application is filed, since that isa construc- 
tive reduction to practice. 


date of issue. 1. Commercial law. An avhitwary date 
(for notes, bonds, and other documents in at series) 
fixed as the beginning of the term for which they 
run; the date that a stock or bond bears on its face, 


person to be bankrupt; the date of 


Bc SERA A 


oo tnd 


ee 
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not the date on which it is actually signed, deliv- 


‘ered, or put into circulation. @ When a bond is 
delivered to a purchaser, it is considered “issued.” 
But this concept is distinguishable from the “date 
of issue,” which remains fixed, regardless of the 
date of sale or delivery. 2. Insurance. The date 
specified in the policy as the “date of issue,” not 
the date on which the policy is executed or deliy- 
ered, and rdless of other dates that may be 
specified in the policy or elsewhere, such as the 

te that the policy is to “take effect.” [Cases: 
Insurance €°3125(5). C.J.S. Insurance § 852.) 


date of maturity. Commercial law. The date when a 
debt falls due, such as a debt on a promissory note 
or bond. (Cases: Bills and Notes 129. C_J.S. Bills 
and Notes: Letters of Credit §§ 86-89, 91-99.] 


declaration date. Corporations. The date when cor- 
porate directors declare a dividend. Cf. prvipexp 
PATE; EX-DIVIDEND DpaTe. [Cases: Corporations 
152. C.J.S. Corporations §§ 295-299.] 


dividend date. See DIVIDEND DATE. 


effective filing date. Patents. The date that a patent 
application is considered to have been filed. @ The 
actual filing date may be later, as for a continuing 
application. But under the doctrine of continuity, 
the child application is usu. entitled to the filing 
date of the parent application to prove priority. — 
Also termed parent filing date. See conrinurry. 
[Cases: Patents 110. C.J.S. Patents § 156.] 


filing date. 1. Generally, the date when any docu- 
ment is delivered to the appropriate authority. 2. 
Patents, The date when a patent application is 
filed. @ The filing date closes the door on prior 
art; starts the clock on the period of eligibility to 
file in other countries; sets the priority: date for 


public use, disclosure, or sale; and (absent other | 


evidence) establishes the date of constructive re- 
duction to practice. 3. Trademarks. The date when 
a trademark application is filed. 


parent filing date. Sec effective filing date. 


payable date. Corporations. The official date on 
which shareholder dividends or distributions he- 
come payable. — Also termed record dat+ 


payment date. Corporations. The date on which 
stack dividends or interest checks are paid to 
shareholders. _ , 


’ priority date. Patents. The date that will determine 
which applicant in‘an interference proceeding will 
get a patent. © The priority date is also the cutoff 
date for prior art. In the United States the priority 


date is the date of invention; in the rest of the | 


world it is the date on which the patent application 
was filed. See Fiest-v0-FILE SYSTEM; FIRSTSTOANVENT 
SYSTEM, 

record date. Corporations. The date on which a 
stockholder must own shares to be entitled to vote 
or receive a dividend. — Also termed date of record. 
See EX-DIVIDEND pate. (Cases: Corporations 
@155(2), 194, 197. CJ.S. Corporations §§ 301, 
364-367, 373, 375-378.] 


settlement date. Securities. 1. The date on which an 
investor must pay the broker for securities pur- 


Daubert hearing 


‘negotiable certificates for securities sold. 


submission date. 1. The date that a case is to be 
submitted to a court for determination. 2. The 

. date on which an investor must pay the broker for 
securities purchased. 3. The date on which a seller 
— deliver negotiable certificates for securities 
sold. 


date certain. A fixed or appointed day; a specified 
day, esp. a date fixed by an instrument such as a 
deed. Cf. time CERTAIN ww. — Also termed (in French 
law) date certaine (dat sair-tayn). 


date of record. See record date under DATE. 
date rape. See rare. 


datio (day-shee-oh), n. [fr. Latin dare ‘to give”] Roman 
law. 1, An act of giving, as in datio in solutum (“givin 
in payment”). 2. An appointment, as in datio iutoris 
(“appointment of a guardian”). Pl. dationes (day- 
shee-oh-neez). 


datio in solutum (day-shee-oh in sa-I[y]oo-tom). Roman 
law. The discharging of an obligation by the giving 
ie acceptance of something other than the thing 
ue. 
dation (day-shan), n. [fr. latin dare “to give] Civil law. 
A grant of something the recipient is actually enti- 
tled to, such as an office. 


dation en paiement (day-shan in pay-mant or da-syon 
ahn pay-mon), 2. (French “a giving in payment”] 
Civil law. 1. An exchange of something instead of 
money to satisfy a debt. See ACCORD AND SATISFACTION. 
[Cascs: Accord and Satisfaction 13. C.J.S. Accord 
. and Satisfaction §§ 25-27, 29.] 2. Louisiana law. A 
contract in which the obligor gives a thing to the 
obligee, who accepts it in payment of a debt. La. Civ. 
Cade art. 2655. @ Dation en paiement requires court 
approval after petition and notice. 3. A method of 
satisfying a mortgage debt by transferring the mort- 
gaged property when the mortgage exceeds the 
property's value and the mortgage-holder is willing 
to accept the property in satisfaction of the debt. 
eth Mortgages 49304. C.J.S. Mortgages §§ 451, 
dative (day-tiv), ». [fr. French datif “of giving’) 1. 
Roman & civil law. An appointment made by judicial 
or magisterial authority; esp., something granted 
that is not provided by law or a will. @ In Scotland, 
an executor-dative is a court-appointed executor. 2. 
Hist. Something that can be given or retracted at 
will, such as an appointment to a nonperpetual 
olfice. — Also spelled datif. ; 


dative curatorship. Sec dative tuorship under ‘seroR- 
sip, 
dative tutorship. See reroxsutr. 


datum (day-tam), 2. [fr. Latin dare “to give”) 1. A 
piece of information. Pl. data. 2. Hist. Something 
given or executed. 3. A date. 

datus bonis (day-tas boh-nis). [Latin] Scots law. (Of a 
person) appointed to manage an estate. 

Daubert hearing (dah-bert or doh-behr). “A hearing 
conducted by federal district courts, usu. before trial, 
to determine whether proposed expert testimony 


chased. 2. The date on which a seller must deliver 


Sak 


Daubert test 


meets the federal requirements for relevance and 
reliability, as clarifi I the Supreme Court in 
Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579, 
113 S.Ce. 2786 (1993). [Cases: Evidence ©9508, 546, 
555. CJS. Evidence §§ 527, 597-601, 609-610, 
624-625, 527, 634, 649, 652, 677, 680, 682-684, 
687-688, 713, 729.] 


Daubert test. A methad that federal district courts use 
to determine whether expert testimony is admissible 
under Federal Rule of Evidence 702, which general- 
ly requires that expert testimony consist of scientific, 
technical, or other specialized knowledge that will 
assist the fact-finder in 7 ar Almac e evidence 
or determining a fact in issue. @ In its role as 
“gatekeeper” of the evidence, the trial court must 
decide whether the. pro expert testimony 
meets the requirements of relevance and reliability. 
The court applies the test outside the jury's pres- 
ence, usu. during a pretrial Daubert hearing. At the 
hearing, the prnponent must show that the expert's 
underlying reasoning or san gt and its appli- 
cation to he facts are scientifically valid. In ruling on 
admissibility, the court considers a flexible list. of 
factors, including (1) whether the theory can be or 
has been tested, (2) whether the theory has been 
subjected to peer review or publication, (3) the theo- 
ry’s known or pone rate of error and whether 
there are standards that control its operation, and 
(4) the degree to which the relevant scientific com- 
munity has accepted the t . Daubert v. Merrell 
Dow Pharms., Inc., 509 U.S. 579, 119 S.Cc 2786 
(1993). Similar scrutiny must be applied to nonscien- 
tific expert testimony. Kiuwha Tire Co. v. Carmichael, 
526 U.S. 137, 119 S.Ct. 1167 (1999). Variations of 
the Daubert test are applied in the trial courts of 
most states, (Cases: Evidence 7508, 546, 556. C.J.S. 
Evidence §3 527, 5397-601, 609-610, G24-625, 627, 
se 649, 652, 677, 680, 582-684, 687-688, 713, 

29.) 


Gaughter. A parent's female child; a female child in a 
parent-child relationship. 


daughter-in-law. The wife of one's son. 


Davis-Bacon Act. A federal law originally enacted in 
1931 to regulate the minimum-wage rates payable to 
a of federal public-works projects. 40 USCA 
§ 276a. 


day. 1. Any 24-hour period; the time it takes the earth 
to revolve once on its axis <we have a day to 
prepare a mandamus petition>. [Cases: Time 8. 
1.]-S. Time §§ 8-10.) 2. The period between the 
rising and the setting of the sun <day or night>. — 
Also termed natural day. 3. Sunlight <we can see it in 
the day>. 4, The period when the sun is above the 
horizon, along wath ate period in the early morning 
and late evening when a person's face is discernible. 
5. Any specified time period, esp. as distinguished 
from other periods <the good old days> <a day's 
work>. — termed (in senses 2-4) daytime. Cf. 
NIGHT. 
adjournment day. 1. Vhe day on which an organi- 
zation, such as a court or legislature, adjourns. 2. 
Hist. A later day appuinted by the judges at regu- 
lar sittin a Oe free oy on issue of fact not 
then ready for trial. 
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adjournment day in error. Hist. A day scheduled for 
completion of matters not finished on the allir- 
mance day of the term. 


affirmance day general. Hist. In the Court of Ex. 
Cc 


equer, a day appointed after the beginning of 


every term to affirm or reverse judgments. 


answer day. ‘the last day for a defendant to file 
and serve a responsive pleading in a Luwsuit. © 
Under the Federal Rules of Civil Procedure, a 
defendant generally must serve an answer (1) 
within 20 days alter being served with the suin- 
mons and complaint, or (2) if a defendant timely 
waives service at the plaintiffs request, within 60 
clays alter the request for waiver was sent. Fed. R. 
Civ. P. 4(d), 12(a). — Also termed answer date; 
appearance date; appearance day. 


artificial day. The period from the rising to the 
setting of the sun. — Also termed solr. day; civil 
day: dies solaris. : 


astronomical day. See solar day (2). 
banking day. See sANKING DAY. 
business day. A day that most institutions are open 


for business, usu. a day on which banks and major 


stock exchanges are open, excluding Saturdays 
and Sundays. 


calendar day. A consecutive 24-hour day running 
from midnight to midnight. — Also.termed natural 
day. (Cases: Time $8. C.].S. Time §§ 8-10.) 


etvil day. See urtificial day. 


clear day. One of many full, consecutive cays 
between (1) the date when a period, measured in 
days, begins and (2) the date when an event that 
ends the period occurs. © For example, if a statute 
or contract requires a party to give another party 
live clear days of notice of a hearing, and the 
hearing is scheduled to be held on the 31st day of 
the month, the party giving notice must do so by 
the 25th day of the month so that five full (clear) 
day elapse between but not including the 25th 
and 3tst. 


common day. In England, an ordinary court day. 


court day. A day on which a particular court is 
open for court business. See Fed. R. Civ. P. 6(a); 
Fed. R. Crim. P. 45(a). : 


day of demurrage. Maritime law. A day beyond the 
rd Ate fie loading or unloading cargo. @ A 
fine is usu. assessed for each day of delay. See ur. 
MURRIGE. Cf. Lavpay. 


dedication day. Hist. A day on which people from 
several villages gathered in one place to celebrate 
the feast day of the saint and patron of a church. 


entire day. An undivided day, rather than parts of 
two ar more days a ted to form a 24-hour 
period. © An entire day must have a legal, fixed, 
precise time to begin and end. A statute referring 
to an entire day contemplates a 24-hour peric 
beginning and ending at midnight. [Cases: ‘Time 
8. C.J.S. Tine §§ 8-10.) 


erial day (feer-ee-al). Hist. 1. A day free fram 
abor, pleading, and service of process; a holiday. 


Se OB SMORARD ERTL NEOUS LEA EEE OTE ETE? 1 IT CE, 
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- working day, under a 1449 statute (27 Hen. 6, 
ch. 5). : : : 


ridical juu-rid-i-kol). A day on which legal 
Pecdinge an be held. — Als termed judicial 
day. Cf. nonjudicial day; NONJURIDICAI.. . 


law day. See LAW day. 
lay day. See Laybay. 


legislative day. A day that begins when a legislative 
body reconvenes after a recess or adjournment, 
and ends when the body next recesses or adjourns 
until a different calendar day. @ A legislative day 
may extend over several calendar days. 


love day. Hist. 1. A day when neighbors amicably 
settled a dispute. 2. A day when one neighbor 
helped another without payment. 


natufal day. 1. The 24-hour period from midnight 
to midnight. — Also termed calendar day. [Cases: 
Time 8. C.J.S. Time §§ 8-10.] 2. The period 
between sunrise and sunset. — Also termed artifi- 
cial day. 

nonjudicial day. A day when courts do not sit or 
when legal proceedings cannot be conducted, such 
as a Sunday or legal holiday. See LecaL HOLIDAY: 
NON juRIDICUS. Cf. juridical day. [Cases: Time 8. 
CJ.S. Time §§ 8-10.) 


mptory day. A day assigned for trial or hear- 
ing, without further opportunity for postpone- 
ment. 


oer day. Hist. One of four days during a year 
at money owed (such as rent) was legally or 
customarily payable. @ In England and Wales the 
ee days are Lady Day, March 25; Midsummer 
y, June 24; Michaelmas Day, September 29; and 
Christmas Day, December 25. In Scotland the 
traditional quarter or term days are Candlemas, 
February 2; Whitsunday (or Whitsuntide), May 15; 
Lammas, August 1; and Martinmas, November 11. 
Scotland's statutory quarter or term days are the 
28th of February, May, August, and November. If 
a document specifies a different date for a quarter 
day, then the specified date controls. — Also 
termed (in Scots law) term day. 
return day. 1. A day on which a defendant must 
appear in court (as for an arraignment). [Cases: 
Criminal Law 9228. C.J.S. Criminal Law § 344.) 
2. A day on which a defendant must file an an- 
swer. 8. A day on which a proof of service must be 
returned to court. — Also termed rule day. [Cases: 
- Federal Civil Procedure €°512; Pleading 9131. 
C.J).S. Pleading § 198.] 4. A day on which a writ of 
execution must be returned to court. [Cases: Exe- 
cution €9333. C.J.S. Executions § 328.) 5. A day 
specified by law for counting votes in an elec- 
tton. — Also termed return date. [Cases: Elections 
©126(7), 241. C.].S. Elections § 119(1).] 


solar day. 1. See artificial day, 2. The 24-hour 
period from noon to noon. — Also termed astrv- 
nomical day. 

term day. Scots law. See quarter day. 


daybook. A merchant's original record of daily trans- 
actions. 


DDoS 


day fine. See FINE (6). 

day in court. 1, The right and opportunity, in 
judicial tribunal, to litigate a claim, seck relief. or 
defend one’s rights. 2. The right to be notified and 
given an opportunity to appear and to be heard 

. when one’s case is called. es 

day loan. See Loan. 

day ofdemurrage. See Day. 

day order. See onDeER (0). 

day rule. See Day, writ. 


days in bank. Particular days set aside by the Court of 
Common Pleas for specific matters, including the 
appearance of parties and service of process. — Also 
termed dies in banco. 
“There are in each of these terms stated days called days in 
bank, dies in banco; that is, days of appearance in the court 
are generally at the 
about » and regutated 
festival of the church. On some one of these days in bank 
writs must be made retumable ...." 3 Willlam 
fe Commentaries on the Laws of England 277 
daysman (dayz-man). Hist. 1. An arbitrator; an elected 
judge; an umpire. 2. A day laborer. — Also spelled 
deiesman. 


days of grace. 1. Grace reriop. 2. Int'l law. A timed 
exemption from prize law that is granted to enemy 
merchant ships when they are caught unawares by 
the outbreak of war. 


daytime. 1. pay (2). 2. DAY (3). 3. DAY (4. 
day trading. See TRADING. 


daywork. 1. Short-term employment that is intended 
to last only for a day, or for a few days. 2. Hist. In 
England, a measure of land being the amount of 
arable land that can be plowed in a day. — Also 
termed daywere. 


daywork drilling contract. See DRILLING CONTRACT. | 


day writ. English law. A Queen's Bench writ allowing a 
prisoner to leave prison to conduct business (such as 
attending trial at the Court of Assizes), as long as the 
prisoner returns by 9 p.m. — Also termed day rule. 


D.B. abbr. vOMESDAY BOUK. 


d/b/a. abbr. Doing business as. © The abbreviation usu. 
precedes a n’s or business's assumed name 
<Paul Smith d/b/a Paul's Dry Cleaners>. 


d.b.e. abbr. DE BENE ESSE. 


‘d.b.n. abbr. See administration de bonis non under ADMIN. 


ISTRATION. 


d.b.n.c.t.a. abbr. See administration de bonis non cum 
testamento annexo under ADMINISTRATION. 


D.C. abbr. 1. pisrricr oF CoLuMBIA. 2. See district court 
under court. 


DCAA. abbr. DEFENSE CONTRACT AUDIT AGENCY. 
DCF. See discounted cash flow under Cast FLOW. 
DCMA. abbr. DEFENSE CONTRACT MANAGEMENT AGENCY. 


DDoS. abbr. Distributed denial-of-service attack. Sce 
DENIAIL-OF-SERVICE ATTACK. 


He 


DDP 


DDP. abbr. 1. veniveren pery pat. 2. DISCLOSURE DOCU. 
MENT PROGRAM. 


DDU. abbr. veraverep pury UNPAID. 


de (da or duu). [French] Of; about. © ‘his is a French 
reposition often used to show the genitive. case, as 
un brefe de droit (“writ of right"). : 


de (dee or day). [Latin] OF about; concerning; respect- 
ing: by; from; out of: affecting. @ This preposition is 
used! in the dues of English statutes, of. onginal and 
judicial writs, and of court proceedings. 


deacon. 1. Eccles. law. In certain churches, a member 
of the clerical order who assists the priest in various 
duties, including the presentation of the sacrament, 
@ tt is the third order of the Church of England 
below bishops and priests, A deacon is not allowed to 
consecrute the Holy Communion or pronounce ab- 
solution but can perform most of the other priest! 
cluties, 2. An elected or appointed officer of a chure 
who assists a ministes or priest in various duties. 


dead-and-buried ¢jimpany. See comrany. 
dead asset. See asser. 


deadbeat. Slang. A person who does not pay debts or 
financial obligations (such as child-support pay- 
ments, fines, aad legal judgments), usu. with the 
suggestion that the person is also adept or experi- 
enced at evading creditors. 

deadbeat dad. Slang. A father who has not paid or 
who is behind in making child-support payments. 

deadbeat mom. Slang. 1. A mother who has not paid 
or who is behind in making child-support payments. 
®@ This term is used far less frequently than either 
deadlwat dad or deadbeat parent, probably because 
nearly ten times as many inen as women fail to 
support (or are ordered to support) their children 
financially after divorce. 2, An able-bodied mother 
whose income is derived from welfare payments, not 
from gainful employment. 


Deadbeat Parents Punishment Act. A 1993 federal 
statute that makes it « felony, punishable by up to 
two years in prison, for failure to pay child support 
if the obligor has crossed state lines in an attempt to 
void paying the support. © The Act provides felony 
penalues if (1) a person travels across state lines 
intending to evade a child-support obligation that is 
over $5,000 or that has remained unpaid longer 
than one year, or (2) a person willfully fails to pay 
support for a child living in a different state if that 
obligation is greater than $10,000 or if it remains 
unpaid for more than two years. The Act supersedes 
the Child Support Recovery Act of 1994. The great- 
est change in the new statute is the provision regard- 
ing the obligor’s crassing of state lines in an effort to 
evade the eipeey obligation. 42 USCA § 228. — 
Abbr. DPPA, See CHiLb SUPPORT RECOVERY ACT OF 1994. 

deadborn. Sec sTu..oRs. 


dead corporation. See dissclurd corporation under cor. 
PORATION, 

dead freight. See ranicin. 

deadhand control. ‘he convergence of various legal 
doctrines that allow a decedent's control of wealth to 
influence the conduct of a living beneficiary; esp., 
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the use of executory interests that vest at some 
indefinite and remote time in the future to restrict 
alienability and to ensure that property remains in 
the hands of a particular family or organization. e 
Examples include the lawful use of conditional gifts, 
contingent future interests, and the Claflin-trust 
principle, The rule against perpetuities restricts cer- 
tain types of deadhand control, which is sometimes 
referred to either as the power of the mortua manus 
(dead hand) or as trying to retain property in mortua 
mantt. See RULE AGAINST PERPETUITIES. 


dead letter. 1. A law or practice that, although not 
formally abolished, is no longer used, observed, or 
enforced. 2. A piece of mail that can be neither 
delivered nor returned because it lacks correct ad- 
dresses for both the intended recipient and the 
sender. (Cases: Postal Service €°24. C.J.S. Postal 
Service and Offenses Against Pastal Laws § 20.) 


deadlock, n. 1. A state of inaction resulting from 
cepa. at lack of compromise or resolution, or a 
failure of election. See fie vole under vote 13). 2. 
Corporations. The blocking of corporate action by one 
or more factions of shareholders or directors who 
disagree about a significant aspect of corporate poli- 
cy. (Cases: Corporations €553(5), 592. C.J.S. Corpo- 
rauons §§ 760, 811, 813-816, 818, 821, 824, 
830-831.] — deadlock, vb. 


deadlocked jury. See hung jury under jury. 
deadly force. See Force. ; 
deadly weapon. See weapon, 

deadly weapon per se. See wearon, 


dead man’s part. 1. Archaic. By custom in certain 
poet the portion of a ded man’s estate set aside 
‘or mass services; later, that portion set aside as 
payment for the administrator. @© That portion 
ranged from one-third (if the deceased had a wife 
and children) to the entire estate (if the deceased 
had no wile or children). 
“It the deceased leaves a widow and children, his sub- 
stance ... is divided into three parts; ona of which belongs 
to the widow, another to the children, and the third to the 
administrator: if only a widow, or only children, they shall 
respectively, In either case, take one moloty, and the acmin- 
istrator the other: if neither widow nor child, the administra- 
tor shail have the whole. And portion, ‘ 


subject to the statute of distributions." 2 Willam Blackstone, 
Commentaries on the Laws of England 518 (1766). 


the whole goods. 
but no , or child but no wife, his goods must, after his 
debts have bsen pald, be divided into two halves; one of 
these can be disposed af by his will, #t is ‘the dead's part? 
the other to the w, or (as tha case may be) to 
the child or children.” 2 Fredarick Pollock & Frederic W. 
Maitland, History of English Law Before the Time af Edward | 
349 (2d ed. 1699). 
2. Scots law. The part of the movable estate that may 
be disposed of by will in any way the testator wishes; 
specif., the part of 2 dead man’s personal estate not 
legally reserved for his spouse or children and 
capable of being bequeathed by will or falling upon 
intestacy to his next of kin. — Also terined dead's 


dead man’s statute. A faw prohibiting the admission of 
a decedent's statement as evidence in certain circum- 
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stances, as when an opposing party or witness seeks 

to use the statement to support a claim against the 
_ decedent's estate. — Also termed dead person's statute. 

[Cases: Witnesses 125. C.J.S. Witnesses § 215.) 


. dead marriage. See MARRIAGE (D. 


de admensuratione dotis (dee ad-men-s{y]uu-ray-shee- 
oh-nee doh-tis), n. {Law Latin “of the admeasure- 
ment of dower”) Hist. A writ available to an heir (or 
the heir's guardian if the heir is an infant) to reduce 
the dower of the ancestor's widow who, while the 
heir was an infant, was assigned more dower than 
she was entitled to. : 


admeasurement of dower.” 2 Wi Blackstone, 
taries dr'the Laws of England 136 (1768). 


dead person’s statute. See DEAD MAN’s STATUTE. 
dead pledge. Archaic. See MORTGAGE 41), 


dead rent. A mining-lease payment, either in addition 
to or as part of the royalty, that must be made 
whether or not the mine is working. © The purpose 
of the provision is to secure the working of the mine. 
See delay rental under rexvat. [Cases: Mines and 
Minerals €70. C.J.S. Mines and Minerals §§ 218, 
223-224.) 


dead-ship doctrine. Maritime law. The rule that admi- 
ralty law no longer applies to a ship when its pur- 
se has been so changed that it is no longer a vessel 
ecause it has no further navigation function. (Cases: 
Admiralty 6. C.J.S. Admiralty §§ 26-32.) 


dead’s part. See DEAD MAN'S PART, 


dead stock. Goods that remain in inventory because 
there is no market for them. ; 


dead storage. The stowage of goods, esp. motor vehi- 
cles, for a long time in a public storage area, as 
opposed to the daily or regular stowage of goods in 
active use. Ch owive storace. (Cases: Insurance 
€>2278(13). C.J.S. dasurance § 938.) 


dead time. See time. 
dead use. A future use. | 


de advisamento consilii nostri (dee ad-vi-za-men-toh 
kan-sil-ee-+_ nos-tri). [Law Latin] With or by the 
advice of our council. @ This phrase was formerly 
used in writs of summons to Parliament. * 


de aequitate (dee ee-kwa-tay-tee). [Latin] In equity. 


de aestimato (dee es-ti-may-toh). [Latin “for the esti- 
mation of something in money”) Roman law. An 
action available to an owner of goods against a 
person who received the goods but failed, after a 
certain period, to either pay the owner an agreed 
price after finding a purchaser or return the goods 
to the owner. © The transaction, or aestinanun, was 
an innominate contract often used by traveling mer- 
chants or second-hand dealers who, alter purchasing 
items, could then resell them at higher prices or 
return them to the owner. — Also termed actio 
aestimatoria. 


de aetate probanda (dee ce-tay-tce proh-ban-da), 1. 
[Law Latin “of (about) proving age”) Hist. A writ 


dean 


ordering the sheriff to summon a jury to determine 


whether an heir of a tenant holding an estate clirect- 
ly of the Crown was old enough to receive the estate. 


deafforest. Sce pISAFFOREST. . 
deal, n. 1. An act of buying and selling; the purchase 


and exchange of something for profit <a business 
deal>. 2. An arrangement for mutual advantage 
<the witness accepted the prosecutor's deal to testity 
in exchange for immunity>. 3. An indefinite quanti- 
ty <a great deal of money>. 


deal, vb. 1. To distribute (something) <to deal 


drugs>. 2. ‘fo transact business with (a person or 
entity) <to deal with the competitor>. 3. To con- 
spire with (a person or entity) <to deal for the 
account>. . 


dealer, n. 1. A person who purchases goods or prop- 


erty for sale to others; a retailer. 2, A person or firm 
that buys and sells securities for its own account as a 
principal, and then sells to a customer. See DEAL. 2. 
& vb. 


registered dealer. A dealer registered or required 
to be registered under the Securities Exchange Act 
of 1934. (Cases: Securities Regulation 
€40.10-40.16. CJS. Securities Regulation 
§§ 154-163, 165-168.] 


dealer’s talk. See PUFFING (D. 
de allocatione facienda (dee al-o-kay-shee-oh-nee fay- 


shee-en-da), 2. [Law Latin “for making allowance”] 
Hist. A writ directed to the treasurer and barons of 


. the Exchequer allowing certain officers (such as ac- 


countants and customs collectors) to have in their 
accounts the funds necessary to. make certain pay- 
ments. : 


de alode parentum (dee al-o-dee pa-ren-tam). [Law 


Latin] Hist. From freehold of one’s parents. 


“Oe alode parentum. — Lands descending by inheritance 
from parents were said to oe so acquired, in Contradistinc- 
tion to agr9 on in oii oe hod those ani by a 

ft title. Seq! @ phrase acqui a more 
comprehensive signification, as all ands were, in process of 
time, termed altodial, in which the holder had a right of 
absolute property, without rendering any service therefor, or 
recognising any superior therein, and of which he had an 
untimited Pyted of di * John Traynes, Trayner's Latin 
Maxims 137 (4th eu. 1694). 


de alto et basso (dce al-toh et bas-oh), n. [Law Latin 


“of high and low"] Hist. The total submission of all 
differences — great or small — to arbitration. 


de ambitu (dee am-bi-tyoo). [Latin “of going around” | 


Of devious methods of securing a position, as 


through bribery. © Several Roman laws (such as the | - 


Lex Julia de Ambitu) dealt with these methods, such as 
prohibiting electoral bribery. 


de ampliori gratia (dee am-ph-or-1 gray-shee-a). [1 at- 


in] OF more abundant or more full grace. 


dean. 1. Eccles. law. An officer who leads a chapter, 


parish, or other subdivision of a diocese, usu. upon a 
ishop’s request or appointment. 


“A dean and chapter are the council of the bishop, to assist 
him with their advice in affairs of religion, end aiso in the 
temporal: concems cf his see .... All ancient deans ara 
elected by the chapter, by con: "eslira from the king, and 
letters missive of recommendation; in the sarne manner as 
bishops: but in those chapters, that were founded by Henry 


de anno bissextili 


Vill cut of the spoils of the dissolved monasteries, the 
deanery is donative .... The chapter, consisting of canons 
or ara sometimes ted the king. 
, and sometimes efected by ea 
other, Commentaries on the Laws of 
England 370-71 (1765). 
2. In a school, college, or university, the administra. 
tive or academic head. @ In larger schools, there 
may be several kinds of deans, such as a dean of 
- admissions and a dean of student affairs. Within a 
university, there may be deans of specific schools. 
(Cases: Colleges and Universities 7. C_J.S. Colleges 
and Universities $8 15--18.] 3. The head or com- 
mander of a group of ten, such as ten soldiers or 
ten monks. 


de anno bissextili (dee an-oh bis-sek-stt-lt), n. [Law 
Latin “of the bissextile year”) His. A law of Henry 
MII advising the justices of the bench that in a case 
requiring something to be done within a year, the 
leap-year day and the day before should be counted 
as one day. 


de annua pensione (lee an-yoo-8 pen-shee-oh-nee), 2. 
[Law Latin “of annual pension") Hist. A royal writ 
demanding payment from an abbey or prior, of a 
yearly pension for the king's chaplain named in the 
writ. 

de annua reditu (dee an-yoo-oh red-i-tyoo), n. [Law 
Latin “for a yearly rent’) Hist. A writ to recover an 
annuity payable in goods or money. 


Dean of Guild. Scot's law. In certain burghs, the head 
of the Guild or Merchant Company, with jurisdic- 
tion in maritime and mercantile disputes. 


Dean of Guild Court. Scots law. The court presided 
over by the Dean of Guild. © In modern umes the 
court dealt with municipal affairs, esp. building reg- 
ulations. All such courts were abolished in 1975. 


Dean of the Arches, English law. The presiding judge 
of the Court of Arches. See Count OF ARCHES. 


de apostata capiendo (dee o-pos-ta-to kap-ee-en-doh), 
n, [Law Latin “of the taking of an apostate”) Hist. A 
writ ordering a sheriff to apprehend and return to a 
monastery a person who had entered the monastery, 
professed the religious order, and then left and 
wandered around the country. 


de arbitratione facto (dee ahr-bi-tray-shee-oh-nee fak- 
toh), 2. [Law Latin “of arbitration had") Hist. A writ 
staying an action already settled by arbitration. 


de arrestandis bonis ne dissipentur (dee ar-o-stan-dis 
boh-nis nee dis-a-pen-tar), n. [Law Latin “of goods 
arrested lest they be dispersed”) Hist. A writ to seize 
oods from a party to ensure that the goods do not 
disappear while a lawsuit is pending. 
de arrestando ipsum qui pecuniam recepit (clee ar-o- 
stan-cdoh ip-sam kwi pa-kyoo-nee-am ri-see-pit), 1. 
[Law Latin “for the apprehension of one who took 
the king's money”) Hist. A writ ordering the arrest of 
a person who took the king's money for war service, 
and then hid to keep from serving. 


de asportatis religiosorum (dee as-por-tay-tis ri-lij-ce- 
oh-sor-am), x. [Law Latin “concerning the property 
of religious persons carried away”] Hist. A statute of 
Edward E passed to curb alienation of clerical posses- 
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sions, including the removal of those possessions to 
foreign countries. 


de assisa proroganda (dee a-st-za proh-ra-gan-da), n. 
{Law Latin “of the proroguing of an assize”] Hist. A 
writ ordering justices to postpone an assize because a 
party is busy in the Crown's service." 


death. The ending of life; the cessation of all vital 
functions and signs. — Also termed dereuse; demise, 


accidental death. A death that results from an 
unusual event, one that was not voluntary, intend- 
ed, expected, or foreseeable. 


brain death. The bodily condition of showing no 
response to external stimuli, no spontaneous 
movements, no breathing, no reflexes, and a flat 
reading (usu. for a full day) on a machine that 
measures the brain's electrical activity. — Also 
termed legal death. 


civil death. 1. Archaic. At common law, the loss of 
rights — such as the rights to vote, muke contracts, 
inherit, and sue — by a person who has been 
oudawed or convicted of a serious crime, or who is 
considered to have left the temporal world for the 
spiritual by entering a monastery. 

“In one large de t of law the fiction (civil death) is 

elegan ee re A eal or nun sora ne 


ae Bo ey eee 


are any other 10 

now applicable.” Willlam R. Anson, Principles of the Law of 

Contract 193 n.(b) (Arthur L. Corbin ed., 3d Am. ed. 1919). 
2. In some states, the loss of rights — such as the 
rights to vote and hoid pubtic ollire — by a person 
serving a life sentence. Cf. civil disability under vis. 
apttrTy (3). (Cases: Officers and Public Employees 
S31. Cj.S. Officers and Public Employees 
§§ 28-30.] 3. The state of a corporation that has 
formally dissolved or become bankrupu, leaving an 
estate to be administered for the benefit of shure- 
holders and creditors. — Also termed (in senses 2 
& 3) legal death. [Cases: Corporations €617(1). 
C.].S. Corporations § 852.) 


compensable death. Workers’ compensation. A death 
that, because it occurred in the course of employ- 
ment, entitles the employee's heirs to compensa- 
tion. [Cases: Workers’ Compensation 408-510. 
C.J.S. Workinen’s Compensation §§ 245-287.) 

death by one’s own hand. See suictr. un. 

immediate death. 1. Sev instantaneous death, 2. A 


death occurring within a short time after an injury 
or seizure, but not instantaneously. 


“A distinction has been made between ‘instantaneous’ and 
‘immediate’ death .... As an example of ‘immediate’ nsiher 
than ‘instantaneous’ death ... the situation in which a blow 


orig aoe ae berghostarrh ene tence ae 
victim incspabie jought, speech, or action 

Be 22h Am. dur. 2d Death § 43. 
at 159 (1988). 


tock & Fi W. Maittand, History of ish Law 434 (2d 

ed. 1898). ae 
instantaneous death. Death occurring in an instant 
or within an extremely short time afier an injury 
ov seizure. @ It is a factor in determining an award 
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of damages for the victim's pain and suffering. — 
Sometimes also termed immediate denth. 

“Although the bitty of a death that is simutta- 
neous with the injury that caused It has been de it has 
been pointed out that death may be so contemporaneous 
with the fata! Injury as to be instantaneous in the sense that 
there could be no recovery for the victim's pain and suffer- 

as instantaneous 


- ee Is Immaterial 
Oe ete ae ce eae and death is 
short.” Am. Jur. 2d Death § 43, at 158 (1988). 

legal death. 1. See brain death. 2. See civil death (2). 
3. civil death (3). 

natural death. 1. Bodily death, as opposed to civil 
death. 2. Déath from causes other than accident or 
violence; death from natural causes. —- Also 
termed mors naturalis. Cf. violent death. See NATURAL. 
DEATH ACT. 


death. Death inferred from proof of 
the person's long, unexplained absence, usu. after 
seven years. See FNOCH ARDEN Law. (Cases: Death 
1-2. C.J.S. Death §§ 1,-8, 8-14.] 


simultaneous death. The death of two or more 
persons in the same mishap, under circumstances 
that make it impossible to determine who died 
first. See UNIFORM SIMULTANEOUS DEATH ACT; COMMON 
DISASTER; COMMORIENTES. 


violent death. Death accelerated by human inter- 
vention and resulting from a sharp blow, explo- 
sion, gunfire, or the like. Cf. natural death. 


death, contemplation of. See CONTEMILATION OF DEATH. 
death action. See WRONGFUL-DEATH ACTION. 


deathbed declaration. Sce dying declaration under ne: 
LARATION (6). 


deathbed deed. See prrb. 

death benefit. See seNerit. 

death by misadventure. See ACGIDENTAL KILLING. 
death by one’s own hand, See svicive (. 


death case. 1. A criminal case in which the death 
penalty may be or has been imposed. 2. wroxcrut- 
DEATH ACTION. 


death certificate. An official document issued by a 
public registry verifying that a person has died, with 
information such as the date and time of death, the 
cause of death, and the signature of the attending or 
examining physician. (Cases: Health C=398.} 


death-damage statute. Archaic. See WRONGEUL-DEATH 
STATUTE, 
death duty. 1. nury «a. 2. See estate tax under ‘tax. 


death-knell doctrine. A rule allowing an interlocutory 
appeal if precluding an appeal until final judgment 
would moot the issue on appeal and irreparably 
injure the appellant's rights. © Once recognized as 
an exception to the final-judgment rule, the doctrine 
was limited by the U.S. Supreme Court in Coopers & 
Lybrand v. Livesay, 437 U.S. 463, 98 S.Ct. 2454 


de averiis captis in withernamium 


(1978). There, the Court held that the death-knell 
doctrine dves not permit an immediate appeal of an 
order denying class certification. But the doctrine 
still applies in some contexts. For example, the doc- 
trine ctlows an immediate appeal of the denial of a 
temporary restraining order when the lack of an 
appeal would leavé nothing to be considered in the 
trial court. Woratzeck v. Arizona Bd. of Executive Clem- 
ency, 117 F.3d 400 (Sth Cir. 1997). — Also termed 
death-knell exceplion. See FINAL-JUDCMENT RULE. (Cases: 
Appeal and Error G68, 73(2); Federal Courts 
572.1. C.].S. Appeal and Error §§ 82-84, 94.) 


Death on the High Seas Act. A federal law, enacted in © 


1920, permitting a wrongful-death action to be filed 
in U.S. district court for a death occurring on the 
high seas. 46 USCA app. §§ 761-767. — Abbr. 
DOHSA. (Cases: Death 7, 13. CJS. Death 
§§ 17-18, 28, 32, 36.] 


death penalty. 1. caprra!. PUNISHMENT. 2. A penalty that 
makes a person or entity ineligible to participate in 
an activity that the person or entity previously par- 
ticipated in. @ The penalty is usu. imposed because 
of some type of gross misconduct. 3. See death-penallty 
sanction under SANCTION. 


death-penalty sanction. Sce SANCTION. 

death-qualified jury. See jury. 

death row. ‘The area of a prison where those who have 
been sentenced to death are confined. 

death sentence. See SENTENCE. 

deathsman. An executioner; a hangman. 


death statute. A law that protects the interests of a 
decedent's family and other dependents, who may 
recover in damages what they would reasonably 
have received from the decedent if the death had 
not occurred. Cf. surviva srarute. (Cases: Death 
7, 10. C.J.S. Death §§ 17-18, 21, 28, 102.] 


death tax. 1. See estate tax under ‘vax. 2. See inheritance 
fax under Tax. 


death trap. 1. A structure or situation involving an 
imminent risk of death. 2. A situation that, although 
seemingly safe, is actually quite dangerous. 


death warrant. See WARRANT (1). 
de attornato recipiendo (dee a-tur-nay-toh ri-sip-ee-en- 


doh), n. [Law Latin “of receipt of an attorney"] Hist. 


A writ requiring a court to receive and admit an 
attorney for a party. 

de audiendo et terminando (dee aw-dee-en-doh ct tar- 
mi-nan-doh), n. (aw Latin “for hearing and deter- 
mining”) Hist. A writ or commission directing certain 
justices to hear and resolve particular cases resulting 
from a riot, including those involving heinous mis- 
demeanors, breaches of the peace, and trespass. Cf. 
COMMISSION OF OVER ANID 'TERMINER, 


de averiis captis in withernamium (dee o-veer-ee-is 
kap-tis in with-ar-nay-mec-om), n. [Law Latin “for 
aking cattle in withernam”) Hist. A writ directing a 
sheriff to detain a defendant's cattle because the 
defendant had unlawfully taken the plaintifl's cattle 
out of the county. © The defendant's cattle would be 
sounee until the sheriff could replevy the plainufls 
cattle. 


de averlis replegiandis 


de averiis replegiandis (dee a-veer-ce-is ri-plee-jee-an- 
dis), n. [Law Latin “of replevying beasts”) Hist. A 
writ ordering a sheriff to replevy someone's beasts or 
chattels that had been unlawfully taken and de- 
tained. @ This is the old writ of replevin. — Also 
termed de replegiore de aueriis, 

de banco (ce or da bang-koh). (law Latin) OF the 
bench. @ In England, the term applied to justices of 
the Court of Common Pleas. 


debarment, n. The act of precluding someone from 
having or doing something; exclusion or hin- 
drance. — debar, vb. 


debasement. 1. ‘The act of reducing the value, quality, 
or purity of something; esp., the act of lowering the 
value of coins by either reducing the weight of gold 
and silver in the coins or increasing the coins’ alloy 
amounts. 2. Degradation. 3. ‘The state of being de- 
graded. 

debate, n. Parliamentary law, Formal consideration of a 
moation’s merits in the form of speeches for, against, 
or otherwise addressitiy the motion. See Consiner. 
ATION (2). — debatable, adj. — debatability, u. 


controlled debate. Debate in which a designated 
manager, usu. a partisan leader, leads each side 
and allots time for speeches. — Also termed con- 
trolled lime. 


extended debate. Debate that continues beyond an 
otherwise applicable limit. See EXTEND DEBATE. 
floor debate. The legislative process of debating a 
proposed bill before an entire chamber rather 
than before a committee. (Cases: States €=32. 
C.J.S. Slates §§ 48-50.) 


limited debate. Debate with restrictions. See Lisirr 
DEBATE. 

pro~con debate. A debate that adheres to the parli- 
amentary principle that speeches should alternate 
between opposing viewpoints. @ Sometimes those 
seeking the Nuor on one side outnumber those on 
the other side, in which case the chair may allow 
two (or more) speeches in a row on the same side 
of the question. ; 


debate agenda. See sichate calendar under CALENDAR (4). 
debate calendar. See CALENDAK (4). 


debauch (di-bawch), vb. 1. Archaic. To draw (a person) 
away from duty; to lead (a person) astray. 2. To 
corrupt (a person) with lewdness; to seduce (some- 
one). 3. To mar or spoil (a person or thing). 

debauchery (di-bawch-o-ree). 0. Excessive indulgence 
in sensual pleasures; sexual immorality or excess- 
es. —- debauch, vb. 

debellatio (deb-a-lay-shee-oh). (Latin) Intl law. A 
means of ending a war and acquiring territory when 
one of the belligerent countries has been so soundly 
defeated that its adversary is able to decide alone the 
fate of the defeated country’s territory; conquest 
followed by annexation. — Also termed subjugation. 


ot are] three altemative of debefia- 
[There are) possible 
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the elimination of a vital component of Statehood; in this 
view, debeilatio mie the — of the oe Sse but it 
open future 0 eccup! — an- 
nexation or the founding of one or more new States). oe 
third view Is that debellatio only a situation 
and that even the elimination of all the State organs com- 
bined with the occupation of the teritory does not exclude 
the a eae of that State. [t is mainly the 
- second and third meanings 
been the situation of Germany since the end 
of World War Il." Karl-Ulrich Meyn, “Debeliatio,” in 1 Ency- 
clopedia of Public Intemational Law 166 (1992). 
de bene esse (lee bee-nee es-ee alsa day ben-ay at A 
adv. [Law Latin “of well-being") As conditionally 
allowed for the present; in anticipation of 2 future 
need <Willis’s deposition was taken de bene ese>. 
(Cases: Pretrial Procedure €°63. C.J.S. Pretrial Proce- 
dure §§ 3-10, 18-20, 35-54.) — Abbr. d.be. — de 
bene esse, adj. 
debenture (di-ben-char). [fr. L. drbentur “there are 
owed"} 1. A debt sccured only by the debtor's earn- 
ii.g power, not by a lien on any specific asset. © 
Originally, this was the first word of a deed detailing 
sums acknowledged to be owed. 2. An instrument 
acknowledging such a debt. 3. A bond that is backed 
only by the general credit and financial reputation of 


the corporate issuer, not by a lien on corporate. 


assets. — Also termed debenture bound; unsecured bond; 
naked debenture; plain bond. Cf. won «3. (Cases: Cor- 
porations 470. C.J.S. Corpomtions §§ 64-665.) 
“The word ‘debenture’ in its archaic sense was applied to a 
form gwen under seal as an acknowledgment 
suppiled to the Household, and a3 pro 
meant a charge on Public Funds. The term was further 
applied to drawback certificates issued for repayment, on 
the exportation of goods, of duty which had been 
upon them, and this term is sill so used by H.M. 
.... The word fs now, however, generally used to 
indicate an acknowle: ent of Indebtedness given under 
seal by an incorporat any, containing a charge on 
assets of the commen): carrying an a rate of 
interest unt payment, but the variety of the forms which a 
debenture may Bice hans Bonde a ral 
definition In any reported case.” Thomas Froude & Eric V.E. 
White, The Practice Relating to Debentures 1 (1935). 
convertible debenture. A debenture that the holder 
ey change or convert into some other Seas 
such as stock. [Cases: Corporations 9473. C.J.S. 
Corporations § 670.) 


convertible subordinated debenture. A debenture 
that is subordinate to another debt but can be 
converted into a different security. 


peri baka debenture. A debenture that is se- 
cured by periodic payments into a fund estab- 
lished to retire long-term debt. 


subordinate debenture. A debenture that is subject 
to the prior payment of ordinary debentures and 
other indebtedness. 


4. English law. A company's security for a monetary 
loan. © ‘The security usu. creates a charge on com- 
pany stock or property. 5. A customhouse certificate 
providing for a refund of the duties on imported 
goods when the importer reexports the goods rath- 
er than selling them in the country where they were 
imported, 


debenture bond. Sce nepen ture (2). 


debenture indenture. An indenture containing obli- 
gations not secured by a mortgage or other coliater- 
al. @ It is a long-term financing vehicle that places 
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the debenture holder in substantially the same posi- 


_ tion as a bondholder secured by a first mortgage. 


debenture stock. 1. Stock that is issued under a con- 

. tract providing for periodic, fixed payments. [Cases:- 

_ Corporations 470. C.J.S. ions §§ 664-665.) 
2. English law. A type of bond representing money 
borrowed by a company using its property or other 
fixed assets as security. 


debet et detinet (dee-bet or deb-et et det-i-net or det-a- 
net). [Law Latin] Hist. He owes and detains. © This 
phrase was used in declarations in actions for debt 
when the original creditor sued the original debtor. 
The declaration stated that the defendant “owes to” 
as well as “detains from” the plaintiff the debt or 
thing in question; thus, the action was said to be “in 
the debet et detinet.” But if the action was brought 
against somegne other than the original debtor 
(such as an“executor, for a debt due from the 
testator), then the action was said to be “in the detinet 
alone.” Cf. peTINer. 


debet sine breve (dee-bet or deb-et st-nee breev or bree- 
vee), n. [Law Latin “debt without a writ") 1. An 
action for debt commenced under a bill rather than 
a writ. 2. A debt confessed by judgment. — Abbr. 
d.s.b. — Also termed debitum sine breve; debit sans 
breve. See CONFESSION OF JUDGMENT. 


de bien et de mal (do byen ay do mal). [Law French] 
See DE BONO ET MALO (1). 


de biens le mort (da beenz la morjt}). [Law French] 
Hist. Of the goods of the deceased. 


de bigamis (dee big-e-mis), n. [Law Latin “concerning 
men twice married”] Hist. The statute of 4 Edw. st. 
3, so called from the opening words.of the fifth 
chapter. Sce BiG.mus. 


debit. 1. A sum charged as due or owing. 2. In 
bookkeeping, an entry made on the left side of a 
ledger or account, noting an increase in assets or a 
decrease in liabilities. 3. An account balance showing 
that something remains due to the holder of the 
account. Cf. cReDsy (6). . 


debita fundi (deb-i-ta fon-di). (law Latin] Scots law. 
Debts attaching to the soil; debts affecting the land. 


debita laicorum (deb-i-ta lay-a-kor-am), n. [Law Latin 
“debts of laity") Hist. The debts recoverable in civil 
courts. : 


debit card. A card used to pay for purchases by 
electronic transfer from the purchaser's bank ac- 
count. Cf. crept CARD. 


debiti et crediti contributio (deb-i-ti et kred-i-tt kon-tri- 
byoo-shee-oh). (Law Latin] Cis law. A balancing of 
debit and credit. © ‘he phrase appeared in refer- 
ence to setolf. 


debitor (deb-i-tor), ». Roman law. Someone who has a 
. | obligation to someone else. Cf crenrror «. Pl. 
lebitores. 


debitorem locupletem esse (deb-i-tor-am lok-yoo-plee- 
tam es-ee). [Latin] Hist. That the debtor is solvent. @ 
In assigning a debt, a creditor might sometimes 
warrant that the debtor had the money to pay it. 


debitor non praesumitur donare (deb-i-tor non pri- 
zyoo-mi-tur doh-nair-ee), n. [Law Latin “a debtor is 


de bonis testatoris 


not presumed to make a gift”} Hist. The presump- 
tion that any payment from a debtor is intended to” 
satisfy the debt, unless the disposition clearly shows 
the debtor's intent to make a donation. 


debito tempore (deb-i-toh tem-pa-ree). [Latin] Hist. In 
due time. - a : . 

debitrix (deb-o-triks), n. [Latin] Archaic. Civil law. A 
female debtor. . : 


debit sans breve. See DEBET SINE BREVE. ; 


debiturm (deb-i-tam), x. [Latin “a debt] Reman law. 
Money or other thing that is actually owed, where 
there is both a duty and liability to repay; an action- 
able debt. Cf. inpesiTuM. 
debitum fructuum (deb-i-tem frak-choo-am). [Law Lat- 
in} Hist. A debt upon the fruits; that is, a debt from 
the fruit of the land, not from the land itself. 
Tithes, for example, were usu. payable debitum fruct- 
uum. 
debitum in diem (deb-i-tam in di-am). (Latin “a debt to 
a date"] Hist. A debt payable at a future date. © The 
hrase appeared in reference to a debt that is due 
ut for which the time for payment had not yet 
arrived. See UBI DIES CESSIT, LICET NONDUM VENERIT. 


debitum in praesenti solvendum in futuro (deb-i-tem in 
pri-zen-tt sol-ven-dem in fyoo-t[yJoor-oh). [Latin] A . 
present debt (or obligation) to be paid at a future 
time; a debt or obligation complete when contracted, 
but of which the performance cannot be required 
until some future period. 


debitum reale (deb-i-tam ree-ay-lee). [Law Latin] Hist. 
A real debt; a debt on land, as distinguished from a 
personal obligation. 

debitum sine breve. See DFRET SINE BREVE. 

debitum subesse (deb-i-tam sab-es-ce). [Latin] Hist. 
That the debt is due. © 

de bonis asportatis (dee boh-nis as-par-tay-tis). See 
trespass de bonis asportatis under ‘TRESVASS. 

de bonis non (lee bob-nis non). See administration de 
bonis non under ADMINISTRATION, 

de bonis non administratis (dee hoh-nis non ad-min-o- 
Stray-tis). [Law Latin) Hist. Of the goods not ad. 
mintstered, © When the first udministrator of an 


intestate estate dies or is removed, the second ad- _ 


ministrator is called an administrator bonis nor, who 
administers the goods hot administered by the pre- 
vious executor. 


de bonis non amovendis (dec boh-nis non ay-moh-ven- - 
dis), 2. [Latin “of goods not to be moved") Hist. A 
-writ directing the sheriffs of London to make sure 
that a defendant's goods are not removed while the 
defendant's writ of error on a judgment is pending. 

de bonis propriis (dee beh-nis proh-pree-is), a. [Law 
Latin “of his own goods”) Hist. A judgment allowing 
execution on an administrator's individual property 
rather than the property of an cstate, as when the 
administrator mismanages the estate. Cf ve BONts 
“VESTATORIS. 

de bonis testatoris (dee boh-nis tes-ta-tor-is), n. [Law 
Latin “of the goods of the testator] Hist. A judg- 
ment awarding execution on a lestator’s property, 


de bonis testatoris ac si 


rather than the individual property of an adminis- 
trator. CF. be BONIS PROPRIIS. 


de bonis testatoris ac si (dee boh-nis tes-ta-tor-is ak s1). 
[law Latin’from the goods of the testator if he has 
any, and if not, from those of the executor”) Hist. A 
judgment holding an executor responsible if the 
testitor'’s estate is insullicient or if the executor 
falsifies a pleading as a release. 

de bonne memoire (la bawn mem-wahr). (Law French] 
OF sound mind; of good memory. — Also spelled de 
bone memarie. Sce MIND AND MEMORY; COMPOS MENTIS, 


de bono et malo (dee bob-noh ct mal-oh), 2. [Law Latin 
“for good and evil"] Hist 1. For good and evil. @ A 
criminal defendant indicated full submission to the 
jury's verdict by placing himself or herself at the 
jury's mercy de et malo, — Also termed de bien et 
de mal. 2. A special writ of jail delivery issued by the 
justices of assize to enable them to try all criminal 
defendants who were in jail where the court trav- 
eled. @ Formerly, the judges were required to issue a 
separate writ for every prisoner. This was replaced 
by a general commission of jail delivery. 


Big ese oak 


to issu epouicl wills of G 

was Cc) 

deli tar oath ascot pigonee witch wire caled ine 

writs da bono et malo: but, these being found 
commission for all 


long stead. So that, one 
or other, the is are cleared, and al) offenvers 5 
punished, or delivered, twice In year. a constitution of 
singular use excellence.” 4 Willlam 


mentaries on the Laws of England 267 (1769). 


de bono gestu (dee boh-noh jes-t{[y]oo). (Liaw Latin) For 
good behavior. 


debt. 1. Liability on a claim; a specific sum of mone 

due by agreement or otherwise <the debt amoun 
to $2,500>. 2. The a te of all existing claims 
against-a person, entity, or state <the bank denied 
the loan application after analyzing the applicant's 
outstanding debt>. 3. A nonmonetary thing that one 
person owes another, such as goods or services <her 
debt was to supply him with 20 international first- 
class tickets on the airline of his choice>. 4. A 
common-law writ by which a court adjudicates 
claims involving fixed sums of money <he brought 
suit in debt>, — Also termed (in sense 4) writ of debt. 
(Cases: Debt, Action of @1. C.J.S. Debt, Action Of 
§§ 1-2, 7-11.] 

re eee cena ere 0 Dany cee a ey 

ce 


of a debt; that ls, a liquidated or sum of money dua 
m. The action is based upon contract, 


i‘ be imptied, either in fa law, oe aa oprees: 
ma rf ct or in law, as a3 Express; 
and it may be either a simple contract or a specialty. Ma 


most commen instances of its use are for debts: 3 baa 
unilateral contracts express or implied in fact. 


ntractual obligations having 
fe contracts. (c) Upon bonds and covenants under 
(d) Upon judgments or obligations of coe. a) Upon 
Handbook of § 52, at 132 (Henry 
Winthrop Ballantine ed., 3d ed. 1 
active debt. Civil law. A debt due w another per- 
son. 
ancestral debt. An ancestor's debt that an heir can 
be compelled to pay. 
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antecedent debt. 1. Contracts. An old debt that may 
serve as consideration for a new promise if the 
statute of limitations has run on the old debt. See 
PREEXISTING- DUTY RULE. [Cases: Contracts ¢67. 
CJS. Contracts §§ 121-122.) 2. Bankruptcy. A debt- 
or’s prepetition obligation that existed hefore a 
debtor's transfer of an interest in penperty: © Fora 
transfer to be preferential, it_ must or or on 
account of an antecedent debt. See PREFERENTLAL. 
‘Taansrea. (Cases: Bankruptcy 2612. C.J.S. Bank- 
rupley §§ 142~143.] 

bad debt. A debt that is uncollectible and that may 
be deductible for tax purposes. (Cases: Internal 
Revenue 93420. C.J.S. Internal Revenue § 275.) 


bonded debt. A debt secured by a bond; a business 
or government debt represented by issued bonds. 


community debt. A debt that is chargeable to the 
community of husband and wife. See communrry 
prorerty. (Cases: Husband and Wite 268.) 


eunsumer debt. A debt incurred by someone pri- 
marily for a personal, family, or beasehiokd pur- 
pose. (Cases: Bankruptcy ©2185, 2254, 2618. 
C..S. Bankruptcy §§ 55, 150, 348.) 


“What aré ‘consumer’ debts? Section 101(8) defines a 
consumer debt as follows: ‘ 
incurred by an 


fora tamfy, or 

* The touchstone is debtor's use of 

the money. the collateral) business of the 
creditor and tha forrr. of the loan are aif retevant. A toan of 


ls a consumer debt, but the same 
of an accountin 


contingent debt. A debt that is not presently fixed 
but that may become fixed in the future with the 
occurrence of some event. 
convertible debt. A deht whose security may be 
changed by a creditor into another form of securi- 
ty. 
debt by simple contract. See simple-contract debt. 
debt by special contract. See special-contract debt. 
debt by specialty contract. See special-contract debt. 
debt of record, A debt evidenced by a court record, 
such as a judgment. 

debt. 1. Uncollectible debt. 2. A debt 
taken on by one who is either insolvent or on the 
verge of insolvency. 
exigible debt. A liquidated and demanduable debt; a 
matured claim. 
fixed debt. Generally, a permanent form of debt 
commonly evidenced by a bond or debenture; 
long-term debt. — Also termed fixed liability. 


floating debt. Short-term debt that is continuously 
renewed to finance the ongoing operations of a 
business or government. 

fraudulent debt. A debt created by fraudulent prac- 
tices. 

funded debt. 1. A state or municipal debt to be 
paid out of an accumulation of money or by future 
taxation. (Cases: Municipal Corporations €>951. 


debt means debt 
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CJS. Municipal Corporations §§ 1704-1705.] 2. Se- 
cured long-term corporate debt meant to replace 
short-term, floating, or unsecured debt. - 

eneral debt. A governmental body's debt that is 
legally payable from general revenues and is 


~ backed the full faith and credit of the govern- - 


mental . (Cases: Municipal Corporations 
©2894. C.J.S. Municipal Corporations §§ 1634, 
1934.) 


hypothecary debt. A lien on an estate. 


individual debt. (ust. pl.) Debt personally owed by 
a partner, rather than by the partnership. (Cases: 
Partnership 144. C.J.S. Partnership § 159.) 


installment debt. A debt that is to be repaid in a 
series of payments at regular times over a specified 
period. ’ t 
judgment debt. A debt that is evidenced by a legal 
Judgment or brought about by a successful lawsuit 
against the debtor. 


legal debt. A debt recoverable in a court of law. 


Hquidated debt. A debt whose amount has becn 
determined by agreement of the parties or by 
operation of law. 

liquid debt. A debt that is due immediately and 
unconditionally. . : 


long-term debt. Generally, a debt that will not come 
due within the next year. 


mutual debts. Cross-debts of the same kind and 
quality between two persons. Cf. seTore (2). 


national debt. See NATIONAL DEBT. 


nondischargeable debt. A debt. (such as one for 
delinquent taxes) that is not released through 
bankruptcy. [Cases: Bankruptcy €=3341-3362. 
CJ.S. Bankruptes §§ 316-336, 344, 348.) 


passive debt. A clebt that, by agreement between 
the debror and creditor, is interest-Iree. 


hese debt. A debt that is legally payable 
»efore others, such as an employee's wages. 


privileged debt. A debt that has oriority over other 
ae if a debtor hecomes insolvent; a secured 
ebt. 


public debt. A debt owed by a municipal, State, or 
national government. [Cases: Municipal Corpora- 
tions 869. C.J.S. Municipal Corporations § 1609.] 


pure debt. Sec pure obligation under OBLIGATION. 
secured debt. A delnt backed by collateral. 


short-term debt. Collectively, all debts and other 
liabilities that are payable within one year. — Also 
termed current liahility. 


simple-contract debt. A debt that is either oral or 
written but is not of record and not under seal. — 
Also termed debt by simple contract, 


special-contract debt. A dein due, or acknowledged 
to be due, by an instrument under seal, such as a 
ceed of covenant or sale, a lease reserving rent, or 
a bond. — Also termed debt by special contract; debt 
hy specialty contract; specialty debt. 


debtor 


And, 
light, it comprehends a t varlety of acquisition; bet 
usually divided into debts of record, debts by special, an 
debts by simple contract.” 2 William Blackstone, Commen- 
taries an the of England 464 (1766). 


subordinate debt. A debt that is junior or inferior 
to other types or classes of debt. 


unliquidated debt. A det that has not been re- 
duced to a specific amount, and about which there 
may be a dispute. . 
unsecured debt. A debt not supported by collateral 
or other security. 


debt adjustment. See DEBT rooLING. 

debt capital. See carrrat. 

debt consolidation. See DEBT POOLING. 

debtee. Archaic. See cREDITOR (1). 

debt-equity ratio. See vEBT-TO-FQUITY RATIO. 

debt financing. See FINANCING. 

debt instrument. A written promise to repay a debt, 
such as a promissory note, Bill, bond, or commercial 


paper. (Cases: Bills and Notes €=28. C.J.S. Bills and 
Notes; Levers of Credit §§ 2-3. 7-9, 12, 22, 75.] 


debt limitation. A ceiling placed on borrowing by an 
individual, business, or government. © The constitu- 
tions of many states prohibit the states from incur- 
ring debt in excess of a stated amount. Other state 
constitutions allow states to incur debt above a stated 
amount only through a vote of the people. — Also 
termed limitation on indebledness. (Cases: States © 115. 
CJS. States §§ 216, 218-222.] 


debt of record. See prs. 


debtor. 1. One who owes an obligation to another, 
esp. an obligation to pay money. 2. Bankrupicy. A 
person who files a voluntary petition or against 
whom an involuntary petition is filed — Also termed 
bankrupl. [Cases: Bankruptcy ©°2221. C.J.S. Bank- 


rupley § 45.) 
"Section 101 [of the hte i Code} also introduces us 
to the enone of modern o Borie practice. # tells us, 
for , that the person whom a bankruptcy case 
concems |s a debtor. A person or a firm in bankruptcy is no 
currency among lay people, among bankwuplcy lawyers 
cu amon , amon 
sounds Bt Rall pp oy fe Douglas G. Baird, 
Elements of Bankruptcy 6 (2001). 
3. Secured transactions. A person who either (1) has a 
property interest — other than a security interest or 
other lien — in collateral, even if the person is not 
an obligor, or (2) is a seller of accounts, chattel 
rer paysnent intangibles, or promissory notes. 
CC § 9-102(u)(28), — Abbr. Dr. [Cases: Secured 
Transactions G12, 21, G..S. Secured Transactions 
§§ 7. 10, 12.19, 36.) - 


absent debtor. A debtor who lacks the intent to 
defraud creditors but is beyond the geographic 
reach of ordinary service of process. 


absconding debtor. A debtor who flecs from credi- 
tors to avoid having to pay a debt. © Absconding 
from a debt was formerly considered an act of 
bankruptcy. See aGt OF BANKRUPTCY. 


debtor-in-possession 


account debtor. A person obligated on an account, 
chattel paper, or general intangible. © The UCC 
exempts from the definition of account debtor a 
person obligated to pay a negotiable instrument, 
even if the instrument constitutes chattel paper. 
UCC § 9-102(a)(3). 


common debtor. Scots law. A debtor whose property 
has been arrested by more than one creditor. 


concealed debtor. A debtor who hides from credi- 
tors, usu. with the intent to defraud the creditors 
or to avoid service of process, but does not leave 
the community or move out of state. ; 


joint debtor. One of two or more debtors jointly 
liable for the same debt. 


judgment debtor. See JUMGMENT DEBTOR. 


new debtor. Secured transactions. A person who be- 
comes bound as debtor under a security agree- 
ment previously entered into by another person. 
UCC 3 9-102(a}(56), 9-203/e). 


a 
solvent debtor. A debtor who owns enough proper- 
ty to cover all outstanding debts and against whom 
a creditor can enforce a judgment. 


debtor-in-possession. Bunkrupicy. A Chapter 11 or 12 
debtor that continues to operate its ousiness as a 
fiduciary to the bankruptcy estate. © With certain 
exceptions, the debtor-in-possession has all the 
rights, powers, and duties of a Chapter 11 trus- 
tee. — Abbr. DIP. (Cases: Bankruptcy €93622, 3672. 
CLS. Hankruptey §§ 374, 417.) 


debtor rehabilitation. See re WABILITATION (3). 


Debtor's Act of 1869. An English statute that, among 
other things, (1) abolished imprisonment for debt 
except in certain cases, as when a debtor owed a 
debt to the Crown or a debior had money Lut 
refused to pay a debt, (2) abolished arrest by mesnz 
process, that is, by compelling the defendant to 
appete and give bail unless it was believed that the 
defendant would leave the country, (3) made it a 
misdemeanor to obtain credit under false pretenses 
or to defraud creditors, and (4) defined how war- 
rants and judgment orders would be executed. 


debtor’s examination. Bankruptcy. A meeting hetween 
a debtor and his or her creditors during which the 
creditors ask the debtor questions designed to un- 
cover information about the location and extent of 
the debtor's assets and the dischargeability of debts. 
® The examination may be conducted under § 343 
of the Bankruptcy Code or Rule 2004 of the Federal 
Rules of Bankipicy Procedure. The bankruptcy 
trustee may be present and preside over the initial 
§ 343 examination, which is held shortly alter the 
bankruptey filing. But the party (usu. a creditor) 
who requests a Rule 2004 examination presides over 
the meeting, which can be held at any time. See 11 
USCA § 343; Fed. R. Bankr. P. 2004. 


debtor’s petition. See voluntary petition under vermox. 
debtor's property. See PROPERTY OF THE DEBTOR, 


debt pooling. An arrangement by which a person's 
debts are consolidated and creditors agree to accept 
lower monthly payments or to take less money. — 
Also termed debt consolidation; debt adjustuent. 
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debt ratio. A sah at total long-term and short- 
term liabilities divided by the firm's totai assets. © A 
low debt ratio indicates conservative financing and 
thas usu. an enhanced abiliry wo borrow in the 
future. — Also termed debt-lo-total-assets ratio. 


debt retirement. Repayment of debt; RETIREMENT (2). 

debt security. See securriy. 

debt service. 1. Vhe funds needed to meet a Jong. 
term deht's annual interest expenses, principal pay- 


ments, and sinking-fund contributions. 2. Payments 
due on a debt, inchiding interest and) principal. 


debt- wity ratio. A corporation's long-term debt 
divided by its owners’ equity, calculated to assess its 
capitalization. — Also termed ¢debl-equity ratio; debt-lo- 
net-worth ratio. 


debt-to-total-assets ratio. See prIT RVTIO. 
DeCA. abbr. vee ENSE COMMISSARY AGENCY, 


de caetero (dee see-ta-roh). [Latin “about the other] 
Henceforth; in the future. — Also spelled de ceirra. 


de calceto reparando (dee hal-sa-toh rep-a-ran-doh), 4. 
[Law Latin “for repairing a causeway” | Hist. A writ 
directing a sherill to distrain residents of a place to 
repair a road. 

decalvatio (dee-kal-vay-shee-oh). Hist. The act of cut- 
ting off a person's hair to symbolize a total loss of 
honor. @ Although some early legal historians inter- 

reted this Germanic practic 2 as scalping, a leading 
istorian of the early 20th century insisted that it 
referred’ only to the cutting of hair. See Munme 
Smith, The Development of European Law 99 (1928). 


decanatus (dck-a-nay-tas), ». (Law Lavin} Hid. A group 
often people: a decenary. See prcANus, 

decania (ci-kay-nee-a). n. [Law Latin} Hist, A dean's 
office; a dean's territory. 


decanus (di-kay-nas), ». (fr. Greek dekanos “a dean”) 1. 
Roman law. An ollicer commanding ten soldiers. 2. 
Eccles. & civil law. A leader of ten people, as in 
decanus monasticus ("dean of ten’ monks”). 3. The 
dean of a cathedral. 

de capitalibus dominus feodi (dev kap-a-tay-la-bas 
dom-e-nas fee-a-<ci). (law Latin] Mit. From = the 
highest lord of the fee. © This term was primarily 
used in old charters to state that the tenure of an 


estate was to be held of the chief lord of the fee,” 


rather than of the immediine grantor. 


decapitation (dee-kap-a-tay-shan). Hist. The act of cut- 
ting off a head; a beheading. @ ‘This was once it 
common methad of capital punishment. 


de capite minutis (lee kap-a-tve mi-n[y]oo-tis). [Latin 
“of those who have lost their status”| Roman law. \ 
litle in the Digest, referring to people who lost their 
civil status. See CAPTHIS DEMINCHIO. 

decarceration. See O1SIMPRISONMENT. 


de cartis reddendis (dec kahr-tis ri-den-clis), no [Law 
tauin “lor restoring charters” ] dist. A writ ordering 
redelivery of a charter or deeds a writ of detinue. 
See NESTINCE. 

de catallis reddendis (dee ke-tal-is ri-den-dis), n. [Law 
Latin “of chattels to be restored} [ist A writ order- 
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. ing a bailee to deliver chattels kept from the owner. 


_, @ This was replaced by the writ of detinue. See pen. 


NUE. . 


de cautione admittenda (dee kaw-shee-oh-nee ad-mi- 


ten-da), 2. (Law Latin “of security to be taken”) Hist. 
A writ commanding a bishop who had ordered an 
excommunicated person held for contempt, even 
though the prisoner had offered bail and promised 
to obey the church in the future, to take the offered 
security and order the prisoner's release. 


decease, n. See DEATH. 
decease, vb. To die; to depart from life. 
deceased, n. See DECEDENT. 


decedent (di-see-dant), n. A dead person, esp. one 
who tg died conte, © This gies : little used 
outside law. It typically appears in legal proceedin 
or administrative injuisies — Also termed damsel: 
nonresident decedent. A decedent who was domi- 
ciled outside the jurisdiction in question (such as 
probate jurisdiction) at the time of death. 


decedent's estate. See ESTATE (3). 


deceit, n. 1. The act-of apr iar iving a false 
neon <the juror's deceit led the lawyer to 
believe that she was not biased>. 2. A false statement 
of fact made by a persor knowingly or recklessly 
(i.e., not caring whether it is true or false) with the 
intent that someone else will act upon it. See fraudu- 
lent misrepresentation under MISREFRESENTATION. [Cases: 
Fraud €8.} 3. A tort arising from a false representa- 
tion made knowingly or recklessly with the intent 
that another person should detrimengally rely on it 
<the new homeowner sued both the seller and the 
realtor for deceit after discovering termites>. See 
FRAUD; MISREPRESENTATION. — deceive, vb. 


by so doing.” A.F.V. Heuston, Salmond on the Law of Torts 
abr (itn 


deceitful plea. See sham pleading under PLEADING (). 


decem tales (des-em tay-leez), n. [Law Latin “ten such 
people”] Hist. A writ directing a sheriff to sumnfon 
ten people for a jury panel when a sufficient number 
have not already appeared. 


decemviri litibus judicandis (di-sem-va-ri lh-ti-bes joo- 
da-kan-dis). (Latin “ten persons to decide lawsuits") 
Roman law. A group of live senators and five knights 
who assisted the elected magistrate in deciding legal 
disputes concerning liberty. — Also spelled ri 
stlitibus judicandis. 

privine! £ Hist. A town or district consisting of ten 
freeholding families. © A frecholder of the decenary 
(a decennantus) was bound by frankpledge to produce 


any wrongdoer living in the decenary. — 
spelled decennary. — Also termed decenna; tithing. Cf. 
FRANKPLEDGE. 


decessus 
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lorthcoming man was 
to abide in England above days, unless he. 
or decennary.” 1 Willlam 
a, Commentaries on the Laws of England 110 
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dec . The state of being proper, as in speech or 
dress the quality of being seemly. 


decenna (di-sen-a), 2. (fr. Latin decem “ten"’] See DECEN- 
ARY. 


decennarius (des-o-nair-ee-os), n. [Law Latin “a decin- 
er} One of ten families of frecholders comprising a 
decennary. See DECENARY. 


decennary. See DECENARY. 


deceptive act. As defined by the Federal Trade Com- 
mission and most state statutes, conduct that is likel 
to deceive a consumer acting reasonably under simi- 
lar circumstances. — termed ive practice, 
pa sales ice. (Cases: Consumer Protection 
; Trade Regulation 861. C.J.S. Credit Reporting 
Agencies; Consumer Protection §§ 29-31, 33-34, 36-39; 
Trade-Marks, Trade-Names, and Unfair Competition 
§ 380] 


deceptive advertising. See FALSE ADVERTISING. 
deceptive practice. See DECEPTIVE ACT. 
deceptive sales practice. See DECEPTIVE ACT. 
deceptive warranty. See WARRAN1Y (2). 


decern (di-sarn), vb. Scots law. To decree; to give final 
judgment. 

“Before the judgment or interlocutor of any court in Scot- 

land can be extracted, to the effect of warranting execution, 

& must import a decree. Hence, all extractable judgments 

close with the word ‘decem.’" Wiliam Bell, Bail’s Dictionary 

a perigr the Law of Scotland 287 (George Watson ed., 


de certificando (dee sar-ti-fi-kan-doh), n. (Law Latin 
“about something to be certified"] A writ requiring 
something to be certified, similar to certiorari. See 
CERTIFICANDO DE RECOGNITIONE STAPULAE. 


decertify, vb. 1. To revoke the certification of. 2. To 
remove the official status of (a labor union) by 
withdrawing the right to act as a collective-bargain- 
ing agent. [Cases: Labor Relations ¢>216. C.J.S. 
Labor Relations §§- 191-192, 210.] 3. (OF a court) to 
overrule a previous order that created a class for 
urposes of a class action; to officially undo (a class). 
cates: Federal Civil Procedure @°173; Parties 
35.49. C.J.S. Parties § 36.) Cf. cerriry. — decerti- 
fication, n. 
de certtorando (dee sar-shee-a-ran-doh), n. (Law Latin 
“about certification”] A writ ordering a sheriff to 
certify a fact. 


decessus (di-ses-as), n. [fr. Latin decedere “to depart”] 1. 
Roman law. A death, 2. A departure. © This term has 
been used in both the civil and common law, esp. in 


de cetero 


reference to the desertion of a ground in a previous 
pleading in favor of another. See perarTuRE. 


de cetero. See DE CAEYERO. 


de champertid (dee kam-porshee-a), n. (Jaw Latin 
“about champerty”] Hist, A writ ordering justices of 


the hench to enforce the champerty laws. See cua. 


PERTOR; CHAMPERTY, - 

de char et de sank (do shahr ay cla sangk). [Law 
French] Hist. OF flesh and blood. - | 

de chimino (dee kim-a-noh), 4. [law Latin “writ of 
way”) fist. A writ to enforce a right-of-way. 

de cibariis utendis (ce si-bair-ee-as yoo-ten-dis), . 
[Law Latin “of victuals to be used”] Hist. The statute 
of 10 Edw. 3, ch. 3 restraining entertainment ex- 
pe @ This was one of several statutes limiting 
uxury spending. 


decies tantum (desh-ee-c-ez or dee-shee-cez. tan-tam), n. 
flaw Latin “tc.. times as much") Hist. A writ order- 
ing a juror who accepted a bribe for a verdict to pay 
ten times the bribery amount;-half to the suing party 
and half to the Crown. 


inquest Pail Gey om ee ae tae 
verdict, then he shall Lag Bg times as much as he hath 


the same taw Is of all other actiona popular, where ona part 
the the other to tha that sues. Also the 


decimae (des-a-mee), u. [fr. Latin decem “ten"] Eccles. 
law. 1. The tenth part of the annual profits of a 
benetice originally payable to the Pope, and later to 
the Crown by 26 Hen. 8, ch. 3. 
“The tenths, or decimae, were the tenth part of the annual 
profit of each [ving ... which was also claimed by the holy 
see .... But this claim of the pope mat with a vigorous 
resistance from the English partlamant; and a variety of acts 


were passed to prevent restrain it .... But the 
clr. indy devoted to The wil of  freign masta, sl 
kep' pil genet balag irish Pepa ginetaaylannd 
as 


ess to contribute so much of their 


the crown .... 
Commentaries on the Laws of England 274 (1765). 
2. Tithes paid to the church, often in grain or wool. 


decimae garbales (des-i-mee_gahr-bay-leez). [Law Lat- 
in) Hist. Eccles. law. Vithe sheaves; grain tithes. ® The 
parish rector was entitled to each tenth sheaf of the 
cut grain as a tithe. 

decimae rectoriae (des-i-mee rek-tor-ee-ee). [Law Lat- 
in] Hist. Eccles. law. Parsonage tithes; that is, fixect 
tithes payable to the parson of a parish. © The right 
to levy such tithes could not be lost by prescription. 


decimae vicariae (des-i-mee vi-kair-ee-ee). [law Latin} 
Hist. Eccles. law. Vicarage tithes. @ Vicars received 
tithes Jrom various sources (such as from wool or 
eggs) according to need or custom. The right to levy 
them could not be lost by prescription. 


decimation (des-o-may-shon). 1, A major destruction 
of people; a great loss of fife. 2. Hust. A tithing: a 
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payment of the tenth part. 3. Hist. A punishment, 
esp. by death, of every tenth person by lor. © Under 
Roman law, decinatio referred to the punishment by 
lot of every tenth soldier in a legion for mutiny or 
cowardice. oe 


decision, ». 1. A judicial or agency determination after 
‘consideration of thé facts and the haw; esp., a ruling, 
order, or judgment pronounced by a court when 
considering or disposing of a case. See punement (yD; 
OPINION (D. — decisional, ad}. 
appealable decision. A decree or order that is suffi- 
ciently final to receive appellate review (such as an 
order granting summary judgment), or an inter- 
locutory decree or order that is immediately ap- 
pealable, usu. by statute (such as an order denying 
immunity to a police officer in a civil-rights 
suit). — Also termed reviewable issue, See Cos aTER- 
ALORDER  pOCTRINE. [Cases: Appcal and Error 
24-135. C.J.S. Appeal and Error $§ 35, 41-153, 
189-191, 319, 736, 772, 774-775. 846, 8438; Justices 
of the Peace § 234(1, 2, 3).) 


final decision. See final judgment under JUDGMENT. 


interlocutory decision. See interlocutory order wider 
ORDER (2), 


unreasonable decision. An administrative agency's 
decision that is si obviously wrong that there can 
be no difference of opinion among reasonable 
minds about its erroneous ‘nature. (Cases: Admin- 
istrative Law and Procedure €763. CJ.S. Public 
Adiministrative Law and Procedure $ 224.) 


2. Parliamentary law. vorr. (4): 3. Parliamentary law. 
The chair's ruling on a point of order. See appeal 
fram the decision of the chair wnder Ave. 


decisional law. See casriaw. 


decision-making responsibility. The authority to 
come to a binding resolution of an issue. @ For 
example, in child-rearing, decision-making responsi- 
bility involves the authority to make significant deci- 
sions on a child's behalf, including decisions about 
education, religious training, and healthcare. 


decision on the merits. See judgment on the merits 
under JUDGMENT. 


decisive oath. See oatH. 
decisory oath. See decisive oath under OATH. 
Decher test. See SuBJECH-MATTER TEST. 


declarant (di-klair-ant), n. 1. One who has made a 
statement <in accordance with the rules of evidence, 
the statement was offered to prove the declarant’s 
state of mind>. 2. One who hos signed a declara- 
lion, esp. one stating an intent to become a U.S. 

- citizen <the declarant grew up in Italy>. — declar- 
ant, adj. 


declaration, n. 1. A formal statement, proclamation, 
or announcement, esp. one embodied in an instru- 
ment. Cf arriaver. 


declaration of alienage. Vhe declaration of a citizen 
or subject having dual citizenship that the person 
wishes to renounce the citizenship of one state. © 
For the declaration to be effective, the person 
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making it must be of full age and not under any 
disability. ‘ S 8 
declaration. of default. A creditor's notice to ‘a 
debtor r ing the debtor's failure to perform 
an obligation, such as making a payment. 
declaration of dividend. A company's setting aside 
of a portion of its earnings or profits for distribu- 
tion to its shareholders. See pivipenp. [Cases: Cor- 
porations €>152. C.J.S. Corporations §§ 295-299.) 


declaration of homestead. A statement required to 
be filed with a state or local authority to prove 

- property ownership in order to claim homestead- 
exemption rights. See HomesTeap. (Cases: Home- 
stead 41.] 


declaration of intention. An alien's formal state- 
ment resolving to become a U.S. citizen and to 
renounce allegiancé‘to any other government or 
country. [Cases: Aliens €>68(2).] 

declaration of caper A formal or legal pro- 
nouncement that a child is legitimate. (Cases: Chil- 
dren Out-of-Wedlock 1, 8. C.].S. Children Out- 
‘of-Wedlock §§ 2-11, 23.) 


declaration of trust. 1. The act by which the per- 
son who holds legal title to propery an estate 
acknowledges that the property is being held in 
trust for another person or for certain specified 
purposes. (Cases: Trusts 1. C.J].S. Trover and 
Conversion §§ 1-9, 14-18.] 2. The instrument that 
creates a trust. — Also termed (in sense 2) érusi 
instrument; trust deed; trust agreement. (Cases: Trusts 
19, C.j.S. Trover and Conversion § 35.) 


judicial declaration. Hist. Scots law. 1. A party's 
statement, made in court and transcribed, about a 
case’s material facts. 2. An accused's statement, 
made after an arrest and taken down in writing. 


2. Int'l law. The part of a treaty containing the 
stipulations under which the parties agree to con- 
duct their actions; TRE«Ty (1). 3. Int'l law. A country’s 
unilateral pronouncement that affects the rights and 
duties of other countries. 


declaration of war. A country's announcement that 
it is officially engaged in war again’ another coun- 
try. (Cases: War and National Emergency @7. 
C.J.S. War and National Defense §§ 2, 5.] 


4. A document that governs legal rights to certain 
types of real property, such as a condominium or a 
residential subdivision. (Cases: Condominium 3. 


C.J.S. Estates §§ 197-201, 203-206.) 5. A listing of 


the merchandise that a person intends to bring into 
the United States. @ This listing is given to U.S. 
Customs when one enters the country. (Cases: Cus- 
toms Duties 65. C.J.S. Customs Duties §§ 82-84.] 
6. Evidence. An unsworn statement made by some- 
one having knowledge of facts relating to an event 
in dispute. [Cases: Evidence 9266-313. C..S. Eui- 
dence §§ 259-260, 267, 285-338, 340-341, 343.] 


deathbed declaration. See dying declaration. 


declaration against interest. A statement by a per- 
son who is not a party to a suit and is not available 
to testify at trial, discussing a matter that is within 
the deciarant’s personal knowledge and is adverse 
to the declarant's interest. © Such a statement is 


declaration 


admissible into evidence as an exception to the 
hearsay rule. Fed. R. Evid. 804(b)(3). See admission 
against interest under avMission. — Also termed self- 

ing declaration. See admission against interest 
under apmissiox «wD. [Cases: Criminal Law 
417(15); Evidence @9272. C.J.S. Criminal Law 
§ 960; Evidence §§ 293-294, 296-298.] 


declaration of pain. A person's exclamation of 
present pain, which operates as an exception to 
the hearsay rule. Fed. 8. Evid. 803(3). (Cases: 
Criminal Law @=419(2.20); Evidence €=2638. C.J.S. 
Criminal Law § 862; Evidence §§ 314-318, 325, 
327-328, 330.] 


declaration of state of mind. A person's state-of- 
mind statement that operates as an exception to 
the hearsay rule. Fed. R. Evid. 803(3). [Cases: 
Criminal Law €419(2.20); Evidence €=268. C.J.S. 
Criminal Law § 862; Evidence §§ 314-318, 325, 
327-328, 330.] 


dying declaration. A statement by a person who 
believes that death is imminent, relating to the 
cause or circuinstances of the person’s impending 
death. @ The statement is admissible in evidence as 
an exception to the hearsay rule. — Also termed 
declaration; ante mortem statement. (Cases: 
Evidence €°275.5; Homicide 1075. C.J.S. Evi- 
dence § 288.] 
Ue respecting hearsay evidence which renders dying dec: 
farations as to the cause of death admissible in tials for 


murder or mans! -.-» The earliest emphatic state- 
ment of it ... is to be found in Woodcock’s case, decided 
789 is 720... and 
case, however, says nothing as t¢ any limitation on the 


That ing as 
nule. A series cf cases from 1678 to 1765 show that during 
ee Peed cecneecte Ot ocuaes persone a to ie 


cause of their death were admitied even though the declar- 
ants had of recovery when were made.” 1 
James Fitzjames Stephen, A History of Criminal Law of 
England 447-48 (1883). 


self-disserving declaration. See declaration against 
interest. 


self-serving declaration. An out-of-court statement 
made to benefit one’s own interest. [Cases: Crimi- 
nal Law €9413; Frvidence C271. C.J.S. Criminal 
Law § 877; Evidence § 289.) 


7. Common-law pleading. The plaintiff's first pleading 
in a civil action. @ It is an amplification of the 
original writ on which the action is founded, with 
the additional circumstances of the time and place 
of injury. In a real action, the declaration is called a 
count. Today the equivalent term in English law is 
statement of claim; in most American jurisdictions, it 
is called a petition or complaint. — Also termed 
narratio. See COUNT (2), (81, CE. prea (2. [Cases: Plead- 
ing 41. C.].S. Pleading § 96.) 
“The declaration is a statement of all material facts consti- 
the pani cause of acticn in a methodical and 
form. tt consists of the following (a) Statement of 
itta of court. (b) Statement of venue in the in. (c) The 
commencement. {d) The body, or statement of the cause of 
action. (e) The conciusion.” Ben J. Shipman, Hand- 
book of Common-Law Peg 76, at 192 (Henry Win- 
throp Ballantine ed., 3c ed. 1923). 
declaration in chief. A declaration for the principal 
cause of action. 


deciaration after fina! rejection 


8. A formal, written statement — resembling an 
affidavit but not notarized or sworn to — that 
attests, under penalty of perjury, to facts known by 
the declarant. @ Such a declaration, if properly 
prepared, is admissible in federal court with the 
same effect as an affidavit. 28 USCA § 1746, — Also 
termed declaration under penalty of fear uusworn 
declaration under penalty of perjury. CL avewaver. 9. 
Intl law, An oral or written statement, unilaterally 
made, by which a state expresses its will, intent, or 
opinion when acting in the. field of international 
relations. 10. See declaratory judgment under jevc- 
MENT. EL. DECLARATION OF RIGHTS. — declare, vb. 
declaratory, adj. 

declaration after final rejection. Sce affidavit after final 
rejection under AFFIDAVIT. - 

declaration date. See ATE. 


declaration of a desire for a natural death. See tivinc 
WILL, 

declaration of alienage. The declarifion of a citizen or 
subject having dual citizenship that the person 
wishes to renounce the citizenship of one state. @ For 
the declaration to be effective, the person making it 
must be of full age and not under any disability. 


declaration of continued use. See DECLARATION OF USE. 


declaration of estimated tax. A required IRS filing by 
certain individuals and businesses of current estimat- 
ed tax owed, accompanied by periodic payments of 
that amount. © The requirement ensures current 
collection of taxes from taxpayers (such as self-em- 
pore persons) whose incomes are not fully taxed 
y payroll weathering. IRC (26 USCA)-§§ 6315, 
6654. [Cases: Internal Revenue 4832, 5219.40. 
C.J.S. Internal Revenue §§ 733, 821.) 


declaration of incontestability. 7rademarks. A sworn 
statement submitted by the owner of a registered 
mark after five years of registration, averring that 
the mark has been in continuous use in commerce 
for at least five consecutive years since registration, 
that the mark has not become generic, that there has 
been no final adverse decision to ownership in the 
mark, and that there is no pending proceeding in 
the U.S. Patent and Trademark Office or courts 
involving the mark. @ The statement entitles the 
mark to immunity from some legal challenges under 
§ 15 of the Lanham Act. — Also termed affidavit of 
inco lity, affidavit under § 15; declarakon under 
§ 15; Section 15 a Section 15 declaration. 
[Cases: Trade Re tion @251. C.J.S. Trade-Murks, 
Lee ene and Unfair Competition §§ 149, 199- 

O1.} : 

Declaration of Independence. The formal proclama- 
tion of July 4, 1776, in the name of the people of the 

- American colonies, asserting their independence 
from the British Crown and announcing themselves 
to the world as an independent nation. 

declaration of legitimacy. See vECLARATION (D). 

declaration of no defenses. See WAIVER OF DEFENSES. 

declaration of pain. See pecs Arvtion (6). 

Declaration of Paris. An international agreement, 
signed by Great Britain, France, ‘Turkey, Sardinia, 
Austria, Prussia, and Russia in 1856 (at the end of 


i. 


438 


the Crimean War), providing that (1) privateering is 
iNegal. (2) with the exception of contraband, a neu- 
tral flag covers an enemy's goods, (3) with the excep- 
tion of contraband, neutral goods cannot be confis- 
cated under a hostile flag, and (4) a blockade must 
work to be binding. @ The agreement: was later 
adopted by most other maritime powers, except the 


United States and a few others. 


“The Declaration of Paris is cone of the greatest ty hs 
won by commercial Interests over the strict sules of 8 
wartare. Its importance resides in its first three articles. 
Articla 4 did no more than formulate a 


able sense as of ineffective or ‘paper’ 
blockades ce 1 stuck at a most objectionable 
had been running 


. The current of opinion 
ly against the use of privateers... . ... has 
an enormous amount of controversy. lopetier 
with Article 3 amounted to a new departure in the of 
maritimes capture. Up to 1856 tha great naval powers had 
been divided between the old principle that the labifity of 
to should be determined by the character of 
etr owner, and the more moder principle ... that the 
character of the ship in which the 3 ware laden should 
settle their fate." 1 R.H. tnglis Palgrave, Palgrave's Dictio- 
i ad Political Economy 520-21 (Henry Higgs ed., 2d ed. 


declaration of rights. 1. An action in which a litigant 
requests « court’s assistance not because any rights 
have been violated but because those rights are 
uncertain. @ Examples include suits for « declaration 
of legitimacy, for declaration of nullity of marriage. 
and for the authoritative interpretation of a will. 2. 
DECLARATORY JUDGMENT. — Often shortened to decla- 
ralion. ‘ 


declaration of state of mind. See pect vRarios (6). 


Declaration of Taking Act. The federal law regulating 
the goversament’s ising of private property for pub- 
lic use under eminent domain. 10 USCA § 2584. © 
Fair compensation must be pea for the property. 
{Cases: Eminent Domain © 167. C.J.S. E:inent Do- 
main § 202.) 


declaration of trust. See DEGCLARAIION (D. 


declaration of use. Trademarks. A sworn statement 
submitted by a registered mark's owner averring 
that the registered mark is currently in use in com- 
merce, and providing a specimen or facsimile of the 
mark's use. @ The § 8 affidavit must be filed (1) the 
fifth or sixth beg following registration, and (2) the 
year before the end of every ten-year period after 
the date of registration. Ifa registered mark’s owner 
fails to file a § 8 affidavit within the required time. 
the U.S. Patent and Trademark Office may cancel 
the registration. The term comes from § 8 of the 
Lanham Act. — Also termed affidavit of continued use; 

gt esabar of use; affidavit under § 8; Section ¥ affidavit; 

declaration of continued use; declaration under § 8; Sec- 
tion 8 declaration, statement of use. CE. tncostest ABILITY 
STATUS; CANCELLATION (4), 

declaration of war. See DECLARATION (3), 

declaration under penalty of perjury. Sec neciars 
TION 18), 

declaration under § 8. See DECLARATION OF USE. 


declaration under § 15. See peciarRaTion OF INCONTEST- 
ABILITY. 
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declarator. See action of declurator under ACTION (. 


declarator of trust (di-klar-o-tar or di-klair-a-tar or - 
tor). A common-law action against a trustee who | 


holds property under a title ex facie for the trustee's 
own benelit. P ; 

declaratory (di-klar-o-tor-ee or di-kisir-), adj. 1. Clear; 
manifest <a declaratory statute>. 2. Explanatory <a 
declaratory judgment>. 


declaratory, n. See action of declarator under ACTION (4). 
declaratory act. See declaratory statule under StATUTE. 


declaratory decree. See declaratory judgment under 
JUDGMENT. 

declaratory judgment. See jupGmeEnt. 

declaratory-judgment act. A federal or state law rr 
mitting parties to bring p,action to determine their 
legal rights and positiohs regarding a controversy 
not yet ripe for adjudication, as when an insurance 
company seeks a determination of coverage before 
deciding whether to cover a claim. 28 USCA 
§§ 2201, 2202. See declaratory judgment under junc. 
MENT. (Cases: Declaratory Judgment ¢=21. C.J.S. 
Declaratory Judgments §§ 5, 7.) 


declaratory of a law. A portion of a law clearly 
oe nights to be observed or ‘wrongs to be 
avoided. 


declaratory precedent. See rreCEpENT. 
declaratory statute. See stature. 


declaratory theory. ‘The belief that judges’ decisions 
never make law but instead merely constitute evi- 
dence of what the law is. © This antiquated view — 
held by such, figures as Coke and Blackstone — is no 
longer accepted. 


“There are ... at least three good reasons the deciara- 
lun Eg cot [at pede had bape tte 
modem ine n 

shape. tn first place, it appealed to believers in the 


separation of ears, to whom anything in tha nature of 

judicial tegt would have been ema. . 

conce: a fact which Bentham was anxious to . 
ige-made law is retrospective in its effect. if 


namely, that jud 

in December a court adjudges that someone Is liable, in 

consequence of his — cue rate revious January, 
pear . 
unless the vie based on an earlier Act of Parliament, 
A way of dowsing Ue retospecte ctareoier of such 
way g the re aracter of s a 
ent would be to maintain the doctrine that the court 
was doing no more than state a rule which anyone 
could have deduced from well-known principles or common 
usage, for the conduct in question would then have been 
prohibited by the law as it stood in January. The third 
reason for the of the declaratory theory barr: Roe 
thought to oday. n 


tts retention in a revised form t . 
earlier with a novel point, judges always tend to speak 
as thou 


the answer pore by the common law.” 
tapes & J.W. Harris, Precedent in English Law 30 
(4th ed. 1991). 


declared trust. See express (rust under ‘rrusr. 

de claro die (dee Klair-oh dit-ee). [Law Latin “by clear 
dlay”] By daylight. 

de clauso fracto (dee Kiaw-zoh frak-toh). (Law Latin] 
Of a breach of close. See ‘rresrass QUARE; CLAUSUM FRE- 
Gir. 

@e clerico admitiende (dee kler-o-koh ad-mi-ten-doh), 
n, [Law Latin “for admitting a clerk") Hist. A writ of 
execution commanding a bishop to accept a nomi- 


de comon droit 


nee for a vacant benefice. © A-benelice’s patron 
could enforce the right to fill a vacancy (the nght of 
presentation) in the Court of Common Pleas by writ of 
quare impedit. — Also termed admittendo clerico; ad 
admittendum clericum. CE ADVOWSON; PRESENTATION (21; 
QUARE IMPEDIT. 


de clerico capto per statutum mercatorium deliberando 
(dee Kler-a-koh kap-toh par ste-tyoo-tam mar-ka-tor- 
ee-am di-lib-a-ran-doh), n. [Law Latin “for deliver- 
ing a clerk arrested on a statute merchant”) Hist. A 
writ ordering the release of a clerk imprisoned! for 
breaching a statute merchant. — Often shortened to . 
de clerico capto per statutiuwn mercatorium. 


de clerico convicto commisso gaolae in defectu ordinarii 
- deliberando. See CLERICO CONVIGTO COMMISSO GAOLAE IN 
DEFEGTU ORDINARII DELIBERANDO, 


de clerico infra sacros ordines constituto, non eligendo 
in officium (dee kler-e-koh in-fra sak-rohs or-di-neez 
kon-sti-tyoo-toh, non el-i-jen-doh in a-fish-ee-am). 
[Law Latin “for nat electing a clerk in holy orders to 
office") Hist. A writ ordering a cleric’s release from 
secular office. © The writ was addressed to the bailiff 
or other person who had forced a cleric to take a 
bailiwick or other secular office. 


de clero (dee kieer-oh), n. [Law Latin “concerning the 
clergy”) The statute of 25 Edw. 3 addressing clerical 
mattérs, including presentations and indictments. 


declination (dek-la-nay-shan). 1. A deviation from 
proper course <declination of duty>. 2.-An act of 
refusal <declination of a gift>. 3. A document filed 
by a fiduciary who chooses not to serve. 4, Al com- 
mon law, a plea to the court's jurisdiction by reason 
of the judge's personal interest in the lawsuit. — 
Also termed (esp. in sense 2) declinature. 

declinatory exception (di-klin-a-tor-ce). See EXCEPTION 
Leh 

declinatory plea. Hist. A pretrial plea claiming benefit 
of clergy. — Also termed plea of sanctuary. See BEXE- 
FUE OF CLERGY, 

declining-balance depreciation method. See prrrecia- 
TION METHOD. 


decoctor (di-kok-tor or -tor), n. [fr. Latin deciquere “to 
waste”) Roman law. A bankrupt; a defaulting debtor. 


de coelo usque ad inferos (dee see-loh as-kwee ad in- 
far-ohs). [Latin] From heaven to the center of the 
earth. @ This phrase expressed a common-law max- 
im about the extent of a real-property owner's own- 
ership interest in the property. 


decollatio (dee-kah-lay-shee-oh), n. (fr. Latin de “off” 
+ collum “neck"] Hist. In England and Scotland, an 
act of beheading. See pEcarrrarion. 


decolonization. Int'l law. The process by which a colo- 
nial power divests itself of sovercignty over a colo- 
ny — whether a territory, a protectorate, or a Crust 
territory — so that the colony is granted autonomy 
and eventuaily attains independence. 

de communi dividundo. See actio de communi dividundo 
under acrio. 

de comon droit (da kah-man droyt). (law French) Hist. 
By the common law; of common right. See CoMMON 
LAW. 


de computo 


° 
de computo (dee kom-pya-toh), n. [Law Latin “of ac- 
count’) Hist. A writ ordering a defendant to either 
give a reasonable accounting to the plaintill or ex- 
plain why such an accounting should not be re- 
quired. @ This was the foundation for an action of 
account, See ACCOUNT @), 4, 


de concilio curiae (dee kan-sil-ce-oh kyoor-ce-ce). 
Jlaw Latin} By the advice of the court; by the 
direction of the court. — Also spelled de consillio 
curiae, 

De Conflictu Legum (ce kan-flik-ton lee-gam), 1. [Lat- 
in] Concerning the conflict of hws. © This is a title to 
several works on the conflict of laws. 


De Conjunctim Feoffatis (lee kan-jangk-tam lee-fay- 
tis), vw. [law Latin “concerning persons jointly en- 
feolled"] Hist. ‘Vhe tide of the stanite of Edward { 
preventing delays caused by tenants pleading, in 
novel disseisins or other actions, that someone cl. 
was jointly seised with them. | ws 


ie 

de cousanguineo (dee kon-sang-gwin-ee-oh), nv. See co 
SINAGE 

de consanguinitate (dee kon-sang-gwin-i-tay-tee), 0. 
See COMINAGE, 

de consilio (dee kan-sil-ee-oh), [Law Latin) OF counsel. 
© This term often referred to the advice or counsel 
to commit a crime. 


deconstruction, n. In critical legal stv lies, a method 
of i bid legal principles or rules by bieaking 
down the supporting premises to show that these 
premises might also advance the opposite rule or 
result. — Also termed trashing. — deconstructionist, 
adj. & n. 


de continuando assisam (dee kan-tin-yoo-an-doh a-st- 
zamw.).on. [Law Latin “for continuing an assize"] A 
writ to continue an assize. 


de contumace capiendo (dee kou-tya-may-see kap-ee- 
en-doh), n. (Law Latin “for arresting a contuniacious 
person”? Hist. A writ issuing out of the Court of 
Chancery at the request of an ecclesiastical court that 
has found a person to be in contempt. © ‘This writ 
came into use after the Ecclesiastical Courts Act of 
1813 removed ecclesiastical courts’ power to excom- 
municate litigants who failed to comply with a court 
order, Cf. EXCOMMUNICATO CAPIENDO. 


de contumace capiendo; and the rules app! to tha older 
writ were made epplicable to the new.* 1 Holds- 
worth, A History of Ex.glish Law 632 (7th ed. 1958). 
de copia libelli deliberanda (dee koh-pee-e li-bel-1 di- 
lib-a-ran-da), 1. [Law Latin “for delivering a copy of 
a libel] Hist. Eccles. law. A writ ordering an ccclesias- 
lical-court judge (such as the Dean of Arches) to 
provide the defendant with a copy of the plaintiff's 
complaint. 


de coronatore lo (dee kor-o-na-tor-ev_ el-ijen- 
doh), a. [Law Latin “for electing a coroner" [Mist A 
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writ ordering a sheriff to call an election of a coroner 
to fill a vacant office. See CORONER (2). 


de coronatore exonerando (dee kor-a-ne-tor-ve eg- 
zon-a-ran-doh), a. flaw Latin “for removing a core- 
ner") A writ ordering the sheriif to remove a coro- 
ner from office for a reason stated in the writ. See 
CORONER (2). 
“The coroner is chosen for tile: but may be removed, either 
by being made sheriff, or chosen verderar, which are offices 
incompatible with the other; or by the king’s writ de corona- 
tore exonerando, tor a cause to be therein assi , 88 that 
he is engaged in other business, is by 
or sickness, hath not a sufficient estate in the county, or 
tives In an Inconvenient part of it.” 1 Willam B i; 
Commentaries on the Laws of England 336 (1765). 
de corpore comitatus (dee kor-pa-ree kom-a-tay-tas). 
{law Latin] From the body of the county. ¢ This 
term was esp. used to distinguish a body of the 
county at Lirge from a smaller area or de vicineto 
(“from a neighborhood"). 
de corrodio habendo (dec ka-roh-~lee-oh ha-ben-doh), 
n, (Law Latin “writ for having 3 corody”) Hist. A writ 
to obtain’ an allowance. esp. of meat or other suste- 
nance, from a religious house for a royal servant 
living there. : : 
decorum. Parliamentary law. The customs of formality 
and courtesy observed by the members and chair in 
conducting business. 


decoy, vb. Slang. To entice (4 person) without force; to 
inveigle <the victim was decoyed out of hes home> 
<the defendant was decoyed into the county and 
then served with process>. See ENTRAPMENT. 


decoy letter. A letter prepared and mailed to detect a 
criminal who has violated the postal or revenue laws. 
{Cases: Postal Service 31.8, 12. C.[S. Pastal Service 
and Offenses Against Postal Laws § 56.) 


decreased capacity. See cvrvcnry (4. 
decreasing term insurance, See INSURANCE. 


decreasing term life insurance. See decreasing tenn 
insurance Under INSURANCE. . 

decree, n. 1. Traditionally, a judicial decision in a 
court of vat admiralty, divorce, or probate — 
similar to a judgment of a court of law <the judge's 
decree in favor of the will’s beneficiary>. 2. A court's 
final judgment. 3. Any court order, but esp. one in a 
matrimonial case <divorce decree>. See |UDGMENT; 
ORDER (2); DECISION, (Cases: Divorce ©7152. C.J.S. 
Divorce §§ 222, 230-234.} 


“The chief differences between decrees in and judg- 
ments at common law are as follows: The are 


proncunced by cou oF eauny, ve bier, by ou 
farmer result from an investigation and determination of 
ed rights of the parties by the means provided and accord- 
{ 


tatter and in spirit; the latter are in an invariable form, 
oly shabbir doen erin gill yarn rad ght 


mon law The tem ‘judg Y is a 
pp me inperedghn pd graohncolllap ay GR Freeman, 
A Treatise of the Law of J § 12, at 23-24 (Edward 


W. Tuttle ed., Sth ed. 1825). 


a decree. A final judgment, the terms of 
which are agreed to by the parties. 
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consent decree. A court decree that all parties a 
to. — Also termed consent order. (Cases: Federal 


Civil Procedure 2397; Judgment €87. C.J.S. 


Judgments § 186.) 

custody decree. A decree awarding or modifying 
child como: ® The decree may be included in 
the decree for a related proceeding — such as a 
divorce — or it may be a separate order. : 


decree absolute. A ripened decree nisi; a court's 
decree that has become unconditional because the 
time specified in the decree nisi has passed. — 
Also termed order absolute; rule absolute. 


decree absolvitor (ab-zol-vi-tor or -tor), n. Scots law. 


ofa or by an acquittal. — Also termed decreet 
absolvitor. ae 


decree ad factum jaindum, Scots law. A court 
order requiring that a party specifically perform 
an act, such as to deliver property. See IMrRison- 
MENT FOR DEBT. 


decree arbitral (ahr-bi-tral), 1. Scots law. 1. An 
arbitration award. 2. A form for an arbitration 
award, — Also termed decreet arbitral. 


decree cognitionis causa (kog-nish-ee-oh-nis kaw- 
za), n. Scots law. A judgment in a suit involving a 
pet creditor suing a debtor’s heir to attach the 

eir's lands. - - Also termed-decreet cognitionis causa. 


decree condemnator (kon-dem-nay-tar or -tor), 7. 
Scots law. A judgment for the plaintiff. — Also 
termed decreet condemnator. 


decree dative. Scots law. A decree appointing an 
executor. ° 


decree nisi (nt-si). A court's decrce that will become 
absolute unless the adversely affected party shows 
the court, within a specified time, why it should be 
set aside. — Also termed nisi decree; order nisi; rude 
nisi, See NiSt. 


decree of constitution, Scots law. A judgment declar- 
ing the extent of a debt or obligation. 


decree of distribution. An instrument by which 
heirs receive the property of a deceased person. 
{Cases: Executors and Administrators @>508. 
C.J.S. Executors and Administrators § 864.) 


decree of E hahaa Scots law. A court order that 
commands a third party in possession of a debtor's 
roperty to deliver the propery to the creditor for 
iquidation or satisfaction of a debt. — Also termed 
decree of furthcuming ; ; 


decree of insolvency. A probate-court decree declar- 
ing an estate’s insolvency. [Cases: Executors and 
Administrators 408-419. C.J.S. Executors and Ad- 
ministrators §§ 693-705.] 


decree of locality. Scots law. A Teind Court order 
allocating what share of a clergyman’s stipend will 
be paid by each heir in the parish. 

decree of modification. Scots law. A Teind Court 
order modifying « stipend for the clergy. 

decree of nullity. A decree declaring a marriage to 
be void ab initio. See ANNULMENT; NULLITY OF MAR- 
RIAGE, 


Ajoderoent for a defendant, either by a dismissal ' 


decrepit 


decree of registration, 1. A court order that quiets 
title to land and directs recording of the title. 2. 
Scots law. CONFESSION OF JUDGMENT. — : 


decree of valuation. Scots law. A decree of the 
Teind Court determining the extent and value of 
a heritor's teinds. 


decree pro confesso oo kan-fes-oh). Equity prac- 
tice. A decree entered in favor of the plaintiff as a 
result of the defendant's failure to timely respond 
to the allegations in the plaintiffs bill; esp., a 
decree entered when the defendant has defaulted 
by not appearing in court at the prescribed 
time. — Also termed decree taken pro confesso. 
(Cases: Equity 417-420.] 

“A decree pro confesso in equity is similar to a default 


deficiency decree. See deficiency judgment under 
JUDGMENT, 

divorce decree. A final judgment in a suit for 
divorce. @ A divorce decree dissolves the marriage 
and usu. resolves all matters concerning property 
und chiidren. Generally, matters concerning chil- 
dren can be modified in a post-divorce action if 
there has been a substantial change in circum- 
stances. 


final decree. See final judgment under suDGMENT. 


interlocutory decree. Sec interlocutory judgment un- 
der JUDGMENT. 


decree nunc pro tunc. See judgment nunc pro tunc under 
JUDGMENT. 


decree of furthcuming. See decree of forthcoming uncer 
DECREE, 

decreet (di-kreet). n. (fr. Latin decretum] Archaic Scots 
law. A court's final judgment; a decree. © Decree is 
now the usual term. 


decreet absolvitor (ab-zol-vi-tar or -tor), n. See de- 
cree absolvitor under DECREE. 


decreet arbitral (ahr-bi-tral), 1. See decree arbitral 
under DECREE. 


decreet cognitionis causa (kog-nish-ee-oh-nis kaw- 
za), n. See decree cognitions causa under DECREE. 


' decreet condemnator (kon-dem-nay-tar or -tor), 1. 
Sce decree condemnator under DECREE. 


decree taken pro confesso. Sce decree pro confesso wnder 
DECREE, 

decrementum maris (dck-ra-men-tam mas-is). [Latin 
“decrease of the sea”) The receding of the sea from 
the land. 


decrepit (di-krep-it), adj. (Of a person) disabled; phys- 
ically or mentally incompetent to such an extent that 
the individual would be helpless in a personal con- 
flict with a person ef ordinary health and strength. 


decreta 


decreta (ci-kree-ta), n. (Latin “decisions") Roman law, 

Judgments of magistrates; esp.. sentences pro- 

~ nounced by the emperor as the supreme judge. See 
DECREUSE . 

“Decreta. In Roman law decisions of magistrates given after 

Investigation of a case by itio ... and in : 

decisions of the emperor as judge of first instance after trial 

by cognitio, or as a judge of appeal. As the highest authori- 

ty In the State the emperor could interpret the 


freely and 
even introduce new es. Consequently | daci- 
sions were authoritative Interpretations of the law or even 
innovatory and r as statements binding for the 
future, and as quoted by the jurists. They wore not 


onty communicated to the es but recor in the 


records of the Imperial and private persons might 
obtain copies of them.” David M. Walker, The Oxford Com- 
panion to Law 343 (1980). 


decretal (di-kree-tal), adj. Of or relating to a decree. 
decretal child support. See city supPowr. 

decretal interdict. See inrermcr cD. 

decretal order. See ORpER (2). 


decretals (di-kree-talz), n. Beeles. law. Canonical epis- 
tles written either by the Pope or by the Pope and 
his cardinals to settle controversial matters; esp., the 
second part of the Corpus Juris Canonici, canonical 
epistles consisting mainly of: (1) Deeretales Gregorii 
Noni, x collection by Raymundus Barcinius. chaplain 
to Gregory IX, dating from about 1227; (2) Derretales 
Bonifacti Octavi, a collection by Boniface VIII in the 
year 1298; (3) Clementinae, a collection of Clement V. 
published in the year 1308; and (4) the Exinnw- 
gautes, a collection by John XXII and other bish- 
ops. — Also (in Law Latin) Deereiales See vaxosx Law. 


decretist (cli-kree-tist), n. In medieval universities, a 
law student: esp.. a student or commentator on 
Grattaw’s Decretum, 


decretum ili-kree-tam), n. [Latin “a decision having 
mandatory force") 1. Roman law. A decision of a 
magistrate, esp. a judgment by the emperor at first 
instance or on appeal. @ A decretum of the emperor 
was a type of imperial constitution, 2. Eccles. law. An 
ecclesiastical law, as distinguished from a secular law. 
Pl. decreta. See DECRETA. 


Decretum Gratiani (di-kree-tom gray-shec-ay-ni), 2. 
[Latin “Gratian's decree”] See CONCORDIA DISCORDAN. 
“TUM CANONUM, 


decriminalization, n. The legislative act or process of 
legalizing an illegal act <many doctors seek the 
decriminalization of euthanasia>. Cf. criixaniza- 
Tiox a. [Cases: Criminal Law G15. C..S. Criminal 
Law § 29.] — decriminalize, vb. 


decrowning. ‘The act of depriving someone of a’ 
crown, 

decry (di-krt), vb. ‘To speak disparagingly about 
(someone or something). 

de cujus (dec ei or ki-as). [Latin] From whom. @ 
This term is u to designate (1) the person by or 
through whom another claimed something, or (2) 
the person whose legal position is in issue. 


de curia claudenda (dee kyoor-ee-o klaw-den-ca), 1. 
[Law Latin “of enclosing a court”) Hist. A writ order- 
ing a person to build a wall or fence around his or 
her house to avoid disturbing a neighbor. 
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decurio (di-kyoor-ee-oh), n. [Latin “a decurion”] Ro- 
aan law, A municipal senator belonging to a munici- 
pal council responsible for managing the internal 
affairs of the municipality. a 


de cursu (dee kars[y]oo). (Law Latin) OF course. @ 
This term usu. refers to regular, formal proceedings 
as distinguished from incidental, summary proceec- 
ings. 

de custode admittendo (dee ka-stoh-dee ad-mi-ten- 
doh), a. [Law Latin “of admiting a guardian”) Hist. 
A writ to admit a guardian. 


de custode amovendo (dee ka-stoh-dee ay-moh-ven- 
doh), 1. (Law Latin “of removing a guardian”) Hist. 
A writ to remove a guardian. 


de custodia terrae et haeredis (dve ka-stoh-dec-a ter-ce 
et her-o-dis), n. (law Litin “of right of ward") Hist. 
A writ allowing a guardian in a Enight's service to 
obtain custody of an infiint ward. 


de debito (dee deb-i-toh), n. (Law Latin “of debr"] Hiss. 
A writ of debt. — Sometimes shortened to debito, 


de debitore in partes secando (dee deb-i-tor-ee in pahr- 
teez si-kan-doh). [Latin “of cutting a debtor in 
pieces”) Roman law. The ttle of a law in the Twelve 
Tables, meaning either literally to cut a debtor into 
pieces or merely to divide the ilebtor’s estate. See 
‘TWELVE TABLES. 
“DE DERITORE IN PARTES SECANDO .... [ @ writers contend- 
ing for the literal signification, while others have su it 
eee omy 8 See een aes oe. jew has 
and Taya... the ioral mo , on the other hand, is 
advocated by Aulus Gellius and other wiiters of antiquity, 
and receives support from an expression (semofo omni 
cruciatu) In the Roman Code itself .... This is algo the 
onion of Gibbon, Gravina, Pothier, Hugo ard Niebuly ” 1 
1657) Burrill, A Law Dictionary and Glossary 432 (2d ed_. 
de deceptione (dee di-sep-shee-oh-nee), ». [Law Latin 
“of deceit”) Hist. A writ available to a party who was 
deceived and damaged by someone acting in the 
party's name. 


de deoneranda pro rata portionis (dec dee-on-a-ran-la 
proh ray-ta por-shee-oh-nis), n. [Law Latin “of the 
disburdening of a pro rata share”) His/. A writ for 
someone who is forced to pay rent that others are 
supposed to contribute to proportionately. 


dedi (dee-di). (Latin) Hist. | have given. © Dedi is 
conveyancing term that implies a warranty of title. 
Cf. concesst. 


“Ded is a warranty tn taw to the feoffes and his heirs: as if it 


be said in a fooffment A. S Sen eet ane waned, oa 
is a warranty.” Termes de la Ley 148 (ist Am. ed. 1842). 
dedication, 1. Property. The donation of land or cre- 
ation of an easement for public use. (Cases: Dedica- 
tion 1-28. CJS. Dedication §§ 1-12, 
46-64.) — dedicate, vb. — dedicatory, «dj. 


common-law dedication. A dedication made without 
a statute, consisting in the owner's appropriation 
of land, or an easement in it, for the benefit or use 
of the public, and the acceptance, hy or on behalf 
of the land or easement. — Often shortened to 
dedication. (Cases: Dedication 1-21, ULES. Dedi- 
cation §% 1-12, 14-26, 56-64.] 
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dedication by adverse user. A’ dedication arising 
from the adverse, exclusive use by the public wi 
the actual or imputed knowledge and acquiescence 


of the owner. (Cases: Dedication 20. C_J.S. Dedi- 


cation § 22.] = 

ess dedication. A dedication explicitly manifest- 
ed by the owner. (Cases: Dedication @17.] 
implied dedication. A dedication presumed by rea- 
sonable inference from the owner's conduct. 
{Cases: Dedication 18-20. C.J.S. Deiication 
§§ 15, 17-22.) 
statutory dedication. A dedication for which the 
necessary s! are statutorily prescribed, all of 
which must be substantially followed for an effec- 
tive dedication. (Cases: Dedication @>22. C.J].S. 
Dedication § 27.) ae 
tacit dedication. A dedication of property for pub- 
lic use arising from silence or inactivity and with- 
out an express agreement. 


dedication and reservation. A dedication made with 
reasonable conditions, restrictions, and limitations. 


dedication day. See pay. 


de die in diem (dee di-ee in di-am). (Law Latin) From 
day to day; daily. 

dedi et concessi (dee-di et kon-ses-1). (Law Latin] I 
have given and conveyed. @ These were the wofds 
generally used to convey a gift. 


dedimus et concessimus (ded-a-mas et kan-ses-i-mas). 
[Law Latin} We have given and granted. @ These 
words were used in a conveyance when there was 
more than one grantor or when the grant was fron: 
the Crown. 


dedimus potestatem (ded-e-mas poh-tes-tay-tom). [Law 


latin “we have given power™] 1. A commission issu- . 


ing from the court before which a case is pending, 
authorizing-a person named in the commission to 
compel the attendance of certain witnesses, to take 
their testimony on the written interrogatories and 
cross-interrogatories attached to the commission, to 
reduce the answers to, writing, and to send it sealed 
to the court issuing the commission. ®. In England, a 
. chancery writ commissioning the persons named in 
the writ to take certain actions, including administer- 
ing oaths to defendants and justices of the peace. © 
The writ was formerly used to commission a person 
to take action such as acknowledging a fine and 
zppointing an attorney for representation in court. 
Before the Statute of Westminster (1285), an attor- 
ney could not appear on behalf-of a party without 
this writ. — Also termed dedimus potestatem de altorno 
Saciendo. 
“Dedimus potestatem is a writ that ties wheza a man sues in 
the king's Court, or Is sued, and cannot well travel, then he 
setae eweay we apa era 
some man for his attorney, or to @ fine, or to take his 
confession, or his answer, or other examination, as the 
matter requires.” Termes de la Ley 148 (ist Am. ed. 1812). 
dediticii (ded-i-tish-ee-1 or dee-di-t-shee-1), n. pl. [Lat- 
in “those who have surrendered”) Ronin law. The 
lowest class of freemen whose members were ineligi- 
ble for Roman citizenship, including enemies grant- 
ed freedom in exchange for surrender, or, under 


de dote unde nii habet 


the Lex Aelia Sentia, manumitted slaves convicted of a 
crime in a court, or branded or put in chains by 
their former owners. © Dediticii who were formerly 

‘slaves were not allowed to live within 100 miles of 
Rome. Justinian abolished this status. — Also spelled 
dedititit. — Sing. dediticius, dedititius. 


the of Rome.” Andrew Stephenson, A History of Roman 
tow $158. at 324 (1912). . 


“Slaves who before manumission had been subjected to 

di is Pucieinoent had been branded or made to 

fight in arena) were a 
that of enemies surrendered at discretion (deciti- 

cil). A dediticius, though nota , had none of 

the rights of a citizen, could never under i 

better his position (e.g. m , and was not 


become a 
100 miles of Rome.” R.W. ‘ena 


dedition (di-dish-on), n. [fr. Latin deditio “give up") A 
surrender of something, such as property. 

de diversis regulis juris entiqui (dee di-var-sis reg-yo- 
lis joor-is an-ti-kw1). [Latin “of various rules of an- 
cient law") Roman law. The last title in the Digest, 
containing 211 maxims. See picesr (2). 


de dolo malo (dee doh-joh mal-vh). [Latin] Of or based 
on fraud. See 40719 DE DOLD MIALO. 


de domo reparanda (dee doh-moh rep-a-ran-do), 1. 
(Law Latin “to repair a house”) Hist. A writ ordering 
a cotenant to contribute to the expenses of maintain- 
ing common property. 

De Donis Conditionalibus (dee doh-nis kon-dish-ee-a- 
nal-i-bes). An English statute, enacted in 1285, that 
gave rise to the ability to create a fee tail. — Often 
shortened to De Donis. — Sometimes written de donis 
conditionalibus. 


fate statute de donis of 13 Edw. |.... was intended to 
the judicial construction, that had, in A og degree, 
discharged the conditional fee from the limi imposed 
the grant. Under that statute, tees conditional were 


into estates tail ...." 4 James Kent, Commeniar- 
mae (George Comstock ed., 11th ed. 


“IA De Donis, the formula ‘to A and the heirs of his 
known as an estate in fee tail. 


de dote assignanda (dee doh-tec is-ig-nan-da), n. (Law 
Latin “for assicning dower") Hist, A writ ordering a 
royal escheater to provide dower to a widow of a 
tenant holding an estate directly from the Crown. 


de dote unde nil habet (dee doh-tee on-dee nil hay- 
bet), n. [Law Latin “of dower whereof she has 
none") A writ ordering a tenant interfering with a 
widow's right to dower to provide a reasonable 
dower. — Also termed writ of } wie 
“OG DOTE UNDE Ni. HazeET. This is a writ of right in its nature 
+++. I must be brought by the widow as demandani, 
freehold, that is, the heir or his 


the tenant of 
enea, and its effect is to enable the former to recover 
from the latter the seisin of a third part of the tenements In 


deductible 


rosibnggpiadierctiaatt ngetore die thedal lindsey 
bounds, together with damages and costs." 1 Alexander M: 
Burl, A Law Dictionary Glossary 433 (2d ed. 1867). 
deductible, adj. Capable of being subtracted, esp. 
from taxable INCOME, See PEDUCTION (2), ° 


deductible, n. 1. Under an insurance policy, the por- 
tion of the loss to he borne by the insured before the 
insurer becomes liable for payment. CE sktranscrep 
RETENTION. [Cases: Insurance 2106, 2523.]- 


straight deductible. A deductible that is a specitied, 
fixed amount. 
2. The insurance-policy clause specilying the 
amount of this portion. . 
deduction, ». 1. The act or process of subtracting or 
taking away. 2. Tax. An amount subtracted from 
gross income when calculating adjusted gross in- 
come, or from adjusted gross income when caleulat- 
ing taxable income. — Also termed tax deduction. CL. 


EXEMPTION (9; ‘LAN CREDre. [Cases: Internal Revenue. 


€3270-3516; Taxation 103 1.1-1046C.J.S. Inter- 
nal Revenue 8§ 33, 54, 358, 63, 140, 146-205, 
209-265, 267-268, 270-287, 329-330, 335, 409, 489, 
671, 673, 799-800; Taxation §§ 1738-1755. 


additional standard deduction. Vhe sum of the 
additional amounts that a tsxpayer who turns 65 
or becomes blind before the close of the taxable 
year is entitled to deduct. (Cases: Internal Reve- 
nue 3295; Taxation 1031.1. C.J.S. Taxation 
§§ 1738-1739.} 


charitable deduction. A deduction for a contribu- 
tion to a charitable enterprise that has qualified for 
tax-exempt status in accordance with IRC (26 
USCA) §$ 501(¢)(3) and is entitled to be deducted 
in full by the donor from the taxable estite or 
from gross income. See CHARIABELS CONTRIBUTION 
(2); CHARITABLE ORGANIZATION, [Cases: Internal Reve- 
nue C3337; Taxation Col031.1. C48. daternal 
Revenue §§ 286, 212, 215-222, 276; fuxation 
§§ 1738-1739.) 


deduction in respect of a decedent. A deduction that 
accrues to the point of death but is not recogniz- 
able on the decedent's final income-tax return 
because of the accounting method used, such as an 
accrucd-interest expense of a cash-basis debtor. 


itemized deduction. An expense (such as a medical 
expense, home-mortgage interest, or a charitable 
contribution) that can be subtracted from adjusted 
gross income to determine taxable income. 


marital deduction. A federal tax deduction allowed 
for lifetime and testamentary transfers from one 
spouse to another. IRC (26 USCA) §§ 2056, 2523. 
(Cases: Internal Revenue 4169. C.j.S. Jaternal 
Revenue § 535.) 


miscellaneous itemized deduction. Gencrally, an 
itemized deduction of job or investment expenses; 
a deduction other than those allowable in comput- 
ing adjusted gross Income, those enumerated in 
IRC (26 USCA) § 67(b). and personal exemptions. 
@ This type of deduction is allowed only to an 
itemizing taxpayer whose total miscellaneous item- 
ized deductions exceed a statutory percentage of 
adjusted yross income. 
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standard deduction. A specified dollar amount that 
a taxpayer can deduct from adjusted gross income, 
instead of itemizing deductions, to determine tax- 
“able income. (Cases: Internal Revenue Cog2o5; 
Taxation Clos. CIS. Taxation $8 1738-1739.) 


3. The portion of a succession to which an heir is 


catided before a partition. 4. Vhe act or process of 


reasoning from general propositions to a specilic 
application or conclusion, CE ipecrion 121. — de- 
duct (lor senses 1-3), vb. — deduce (lor sense 41), uh. 
deduction for new. Sev NEW-FOR-OLD I. 
deduction in respect of a decedent. See pEOUC TON, 


deductis debitis (cli-dak-tis deb-i-tis). [Latin] /ist. ‘Whe 
debts being deducted. © Before an estate could be 
ascertained, the debts had to be deducted. 


de ea re ita censuere (lev ee-d ree t-ta sen-s[y]oo-a- 
ree). [Latin] Concerning that matter they have se 
decreed. @ This phrase was used to record decrees of 
the Ronin senate. — Abbr. denice. 


deed, ». 1. Something that is done or carried owt, an 
actor action. 2. A written instrument by which land 
is conveyed. 3. AL common kaw. any written instr 
ment that is signed. sealed, and delivered and that 
conveys some interest in property. — Aso termed 
{in senses 2 & 3) evidence of litle. See contract under 
seal under CONTRAGE, CL CONVEVANCES WILE. OF SALE. —= 
deed, vi. 


“A deed I.’ a writing sealed and delivered. For if either a 
without writing be tral abeeg one's deed, yet it 


no’ his deed, an obligation be afterwards written 
in it. of if t be a writing but not sealed at the time of the 
dal of it as his deed, it Is a scrote and not his deed. Or 


tl @ and seal a deed, and the party take it without my 
delivery, | may plead it is not my deed.” Sir Henry Finch, 
Law, or a Discourse Thereof! 108 (1759). 


“What then is a deed? Unfortunately the word is not free 
from ambiguity. In the original and technica! sense a deed 
is a written instrument tho seal of the party executing 
it. Because, however, of the wide use ol such instruments in 
the conveyance of real ostate, it has cone ra mean in 
po acceptance any forma) conveyance for the transfer 
end cr ol ck hime meron The dual use of tha term 
pee ore fie Be eagege coe anc lee wee so 

reading of cases it is difficult to determine 
whether the word |s used in the first and origina! sense, or 
wheather it connotes a formal Instrument o! the type ordinari- 
} Boh for the conv ce of fand.” Ray Andrews 
; Law of Property § 46, at 118-19 (2d 


ed. 1955). - 

“AD deeds are but net all documents are 
deeds. For Instance, a legend chalked cn a brick wail, of a 
writing tattooed on a ‘3 back may be documents but 
they ave not deeds. A deed is, therefore, a particular kind of 
document. (t must be a writing and a writing on paper ar its 
Iho, 9.9., valtum or parchment Any Instrument under seal is 
a deed ii made between private persons. {t must be signed, 
sealed, and delivered. A deed must either (a) effect the 
transference of an interest, right or property, or (b) create 
an obligation binding on some nm of persons, or (c) 
confirm some act whereby an interest, right, or property has 
already ."" Gerald Dworkin, Odgers’ Construction of 
Deeds and Statutes 1 (Sth ed. 1967). 


absolute deed. A deed that conveys tithe without 


condition or encumbrance. — Also termed deed 
absolute. 


administrator's deed. \ document that conveys 
property owned by a person whe lis divd intes- 
tate, 

bargain-and-sale deed. A deed that conveys: prop- 
erty toa buyer for valuable consideration but thin 
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lacks any guarantee from the seller about the 
validity of the title. See sarcain aND sate. [Cases: 
” Deeds 22. C.J.S. Deeds § 16.] 


composition deed. A deed reflecting the terms of an 

agreement between a debtor and a creditor to 

discharge or adjust a debt. {Cases: Debtor and 

Creditor 10. C_J.S. Assignments for Benefit of Cred- 
. tors § 26; Creditor and Debtor §§ 84-94.] . 


counterdeed. A secret deed, executed either before 
a notary or under a plated seal, that voids, invali- 
dates, or alters a public deed. 


deathbed deed. Rare. A deed executed by a grantor 
shortly before death. © The tor need not be 
aware that he or she is near death when the deed 
is executed. 


deed absolute. See absolute deed." 


deed in fee. A deed conveying the title to land in 
fee simple, usu. with covenants. 


deed in lieu of foreclosure. A deed by whith a 
borrower conveys fee-simple title to a lender in 
satisfaction of a mortgage debt and as a substitute 
for foreclosure. @ This deed is often referred to 
simply as “deed in lieu.” [Cases: Mortgages €>293. 
C.].S. Mortgages §§ 441-443.] 


deed of covenant. A deed w do something, such as 
a document providing for periodic peers by 
one party to another (usu. a charity) for tax-saving 
purposes. @ The transferor can deduct taxes from 
the payment and, in some cases, the recipient can 
reclaim the deducted tax. 


deed of distribution. A fiduciary's deed conveying a 
decedent’s real estate. 


deed of gift. A deed executed and delivered with- 
out consideration. — Also termed gratuitous deed. 


deed of inspectorship. Hist. An instrument rellect- 
ing an agreement between a debtor and creditor 
to appoint a receiver to oversee the winding up of 
the debtor's affairs on behalf of the creditor. 


deed of partition. A deed that divides land held by 
joint tenants, tenants in common, or coparceners. 
[Cases: Partition 96. CJ.S. Purtition 
§§ 141-142.) ‘ 

deed of release. A deed that surrenders full title to 
a piece of Moisi upon payment or performance 
of specificd conditions. . 

deed of separation. An instrument governing a 
spouse's separation and maintenance. (Cases: Hus- 
band and Wife 278.) - 
deed of settlement. 1. A deed to settle something, 
such as the distribution of property in a marriage. 
2. English law. A deed formerly used to form a 
joint-stock company. 


deed of trust. A deed conveying title to real prop- . 


crly to a trustee as sccurity until the grantor 
repays a loan. @ This type of deed resembles a 
mortgage. — Also termed trust deed; trust indenture; 
ci morigage. — Also termed common-law mort- 
gage. [Cases: Mortgages $8. C€.J.S. Mortgages 
§§ 5-6. 10.) = J 
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- deed poll. A deed made by and binding on only 
one party, or on two or more parties having . 
’ similar interests. © It is so called because, tradition- 


ally, the parchment was “polled” (that is, shaved) 
so that.it would be even at the top (unlike an 
indenture). — Also spelled deed-poll. Cf. INDENTURE. 


deed to lead uses. A common-law deed prepared 
before an action for a fine or common recovery to 
show the object of those actions. 


deed without covenants. See quilclaim deed. 


defeasible deed. A deed containing a condition 
subsequent causing title to the property to revert 
to the grantor or pass to a third party. 


derivative deed. See secondary conveyance under CON- 
VEYANCE. 


disentailing deed. Hist. A tenant in tail’s assurance 
that the estate tail will be barred and converted 
into an estate in fee. © The Fines and Recoveries 
Act (3 & 4 Will. 4 ch. 74) introduced this way of 
barring an entail. It authorized nearly every ten- 
ant in tail, if certain conditions were ‘met, to dis- 
pose of the land in fee simple absolute and thus to 
defeat the rights of all persons claiming under the 
tenant. 


donation deed. A deed granted by the government 
to a person who either satisfies the statutory condi- 
tions in a donation act or redeems a bounty-land 
warrant. See DONATION ACT; BOUNTY-LAND WARRANT. 


full-covenant-and-warranty deed. Sec warranty deed. 
general warranty deed. See warranty deed. 


gr deed. A deed given for a nominal sum or for 
love and affection. 


good deed. A deed that conveys good title as op- 
posed to a deed that is merely good in form. — 
Also termed lawful deed. 


ant deed. A decd containing, or having implied 

y law, some but not all of the usual covenants of 
tile; esp.. a deed in which the grantor warrants 
that he or she (1) has not previously conveyed the 
estate being granted, (2) has not encumbered the 
property except as noted in the deed, and (3) will 
convey to the grantee any title to the property 
acquired after the date of the deed. 


gratuitous deed. See deed of gift. 
inclusive deed. See inclusive grant under Grant. 


indented deed. See INDENTURE (2). 


latent deed. A deed kept in a strongbox or other 
secret place, usu. for 20 years or more. 


lawful deed. See good deed. 


mineral deed. A conveyance of an interest in the 
minerals in or under the land. (Cases: Mines and 
Minerals 55. CJS. Mines and Minerals 
§§ 158-160, 169.] 


mortgage deed. ‘The instrument creating a mort- 

age. @ A Inorigage deed typically must contain (1) 
the name of the mortgagor, (2) words of grant or 
conveyance, (3) the name of the mortgagee, (4) a 
property description suflicient to identify the 
mortgaged premises, (5) the mortgagor's signa- 


| 


deed box 


ture, and (6) an acknowledgment, ‘Yo be effective 
and binding, a mortgage deed must also be deliv- 
cred. (Cases: Mortgages C742. CLS. Morigages 
NA ae . ‘ 


onerous deed. Sculs law. \ deed piven in exchange 
for a valuable consideration, often as part ofa 
niarriage setlement. PY ig 
quitclaim deed. \ deed that: conveys a grantor’s 
complete interest or chim in certain real property 
but that neither warrants nor professes uhitt the 
litle is valid. — Often shortened to quitcain. — 
Also termed deed without covenants. Cf warranty 
fan (Cases: Deeds C25, 121, CS. Deeds §§ 17, 
261.) : 


“A quitclaim deed purports to conv the grantor’s 
j Ie ad amy rales thats tho tod seth 


Ince such a deed to convey whatever interest the 
| deg wniple at the , iis use exctudes any implication that 

ined pal pth dag’ Pradeep 
obligates . it he has no interest, none will be 
conveyed. if he es an interest alter execu! the 
deed, ho retains interest. it, however, the, 


In 
such deed has complete ownership at the time of executing 
the deed, the deed is sufficient to pass such ownership... . 
A seller who knows that his title is bad or who does not 
know whether his tile Is good or bad usually uses a 
quitclaim deed in conveying.” Robert Kratovil, Real Estate 
Law 49 (6th ed. 1974). 

release deed. A deed that is issucd once a mortgage 
has been discharged, explicitly releasing and re- 
conmeying to the mortgagor the catire interest 
conveyed by an earlier deed of trust. (Cases: Mort- 
gages 309. CS. Mortguges §§ 453, 465-466, 
477-473.) 

sheriff's deed. A deed that gives ownership rights 
in propertw bought ata sheriff's sale. [Cases: Exe- 
cution 241. CJS. Executions § 224.| 


special warranty deed. 1. \ deed in which the 
grantor covenants to defend the title aguinst only 
those claims and demands of the grantor and 
those claiming by and under the grantor. [Cases: 
Covenants O48, 67. C.].S. Covenants §§ 24, 29.) 2. 
In a few jurisdictions, « quitclaim deed. Cf warran- 
ty deed. (Cases: Deeds G25, 121. C.J.S. Deeds 
8§ 17, 261.) 

statutory deed. A warranty-deed form prescribed 
by state law and containing certain warranties and 
covenants even though they are not included in 
the printed form. : 


support deed. A deed by which a person (usu. a 
parent) conveys land to another (usu. a son or 
daughter) with the understanding that the grantee 
will support the grantor for lile. © Support deeds 
often result in litigation. 

tax deed. A decd showing the transler of title to 
real property sold tor the nonpayment of taxes. 
See office grant under GRANT; lax sale under Sate. 
Ch ras cerrimcare. (Cases: Taxation ©774, C.hS. 
Taxation § 1445.) 

title deed. A deed that evidences a person's legal 
ownership of property. See rrite. 

trust deed. Sve deed of trust. 


warranty deed. A deed containing one or more 
covenants of tide; esp.. a deed that expressly guar- 
antees the grantor’s good, clear title and that 
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contains covenants concerning the quality of tite, 
including warranties of seisin, quiet enjoyment, 
right to convey, freedom from encumbrances, ancl 
defense of tile against all claims. — Also termed 
general warranty deed; full-covenant-and-warranty 
deed. See warewnty an. Ch quitelaim: deed; special 
warranty deed. (Cases: Covenants 246-18, 67. 
C.pS. Covenants $§ 22-24, 29.] 

wild deed. \ vecorded deed that is not in the chain 
of title, usu. because a previous instrument con- 
nected to the chain of tide has not been recorded. 


deed box. -lrchaic. A box in which deeds of laud ude 


are traditionally kept. @ Such a box is considered an 
heirloom in the strict sense. See 1#iRLOOM «D. 


deed of agency. A revocable, voluntary trust for pay- 


ment ofa debt. 


deed of crime. See actus REUS. 
deed of feoffment. See rrorrteNnr a. 
de ejectione custodiae (lee ev-jek-shee-oh-nee kas-toh- 


dee-ee). (Latin “ejectment of a ward") Tit. A writ 
available to a guardian after being ejected from the 
ward's land during the ward's minority. @ Vhe writ 
lay to recover the land or person of the ward, or 
both. The French equivalent was ejechnent de garde. 


de ejectione firmae (lee ee-jek-shre-oh-nee for-mev). 
(Latin “ejectment of farm] His. A writ or action of 


trespass to obtain the return of Jands or teaements 
to a lessee fora term of years that had been ousted 
by the lessor or by a reversioner, remainderman, or 
stranger. @ The lessee was then entitled to a writ of 
ejection to recover, at first, damages for the trespass 
only, but later the term itself, or the remainder of it, 
with damages. This action is che foundation of the 
modern action of ejecument. See EEC MENT. 
“A writ then of ejectione firmae, or action of trespass in 
ejectment, lisih, where lands or tenements are lat for a term 
of years; and afterwards the lessor, reversioner, remainder- 
man, or any stranger, doth eject or oust the tessee of his 
term. tn this case he shai) have his writ of ejectinn, to call 
tha defendant to answer for entering on the lands so 
demised to the plaintiff for a term that is no 


and ejecting by this writ the plaintiff shall recover 
back his term, or the remainder of it, with es." 3 
Willlam 6 , on the Laws of land 
199 (1768). 


deem, vb. 1. To treat pena as if (1) it were 
anc 


really something else. or (2) it 1 qualities chat it 
does not have <although the document was not in 
fact signed until April 21, it explicitly states that it 
must be deemed to have been signed on April 14>. 
2. To consider, think. or judge <she deemed it 
necessary>. 


““Deem' has been traditionally considered to be a useful 
word when it is necessary to establish a legal fiction either 
posit by ‘deeming’ something to be what it is not or 
negatively by ‘deeming’ something not to be what it is.... 
All other uses of the word should be avoided .... Phrases 


if it can be avoided.” G.C. Thomton, Legislative Drafting 99 
(4th ed. 1996). 


deemed transferor. Tax. A person who holds an inter- 


est in a peneratey Seine trust on behalf of a 
beneliciary, and whose death will trigger the imposi- 
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tion of a generation-skipping transfer tax. © A deemed 
transferor ts often a child of the settlor. For example, 
a grandfather could establish a trust with income 
payable for life wo his son (who, because he is’ only 


. one generation away from his father, is also known 


asa person) with the remainder to his grand- 
son, a beneficiar;-also known as the skip person. 
When then dies, the trust will be included in his 
estate for determining the generation-skipping 
" wansfer tax. IRC (26 USCA) §§ 2601-2663. See Gen. 
ERATION-SKITPING TRANSFER; generation-skipping transfer 
tax under ‘tax; generalion-skipping trust under TRUST; 
SKIP $3 NONSKIP PERSON. 


deep issue. See issue (1). 


deep link. Intellectual property. A webpage hyperlink | 


that, when clicked, opens a page on another website 
other than that site’s home page. © Some plaintifis 
have argued, with mixed success,: that bypassing 
their home pages in this manner deprives them 
advertising revenue. Deep-linking does not violate 
copyright if the portal provided does not copy any 
of the linked page’s content. And if there is no 
confusion about the source of the information, deep- 
jinking does not constitute unfair competition. 


deep pocket. 1. (pi.) Substantial wealth and resources 
‘cube plaintiff eet the-individuals and targeted 
the corporation with deep pockets>. 2. A person or 
entity with substantial wealth and resources against 
which a-claim may be made or a judgment may be 
taken <that national insurance company is a favorite 
deep pocket among plaintiff's lawyers>. 

Deep Rock doctrine. Bankruptcy. The principle by 
which unfair or inequitable daims presented by con- 

* wolling shareholders of bankrupt corporations may 
be subordirated to claims of general or trade credi- 
tors. © The doctrine is named for a corporation that 
made fraudulent transfers to its parent corporation 
in Taylor v. Standard Gas @ Elec. Co., 306 U.S. 307, 
59 S.Ct. 543 (1999). (Cases: Bankruptcy 92968. 
CJ.S. Bankrupicy $ 264.) 

de escacta (dv= es-kee-ta), n. [Law Latin “of escheat”) 
Hist. A writ authorizing a lord to recover fand when 
the lord’s tenant died without an heir. See escairat. 


de escambio monetae (dee es-kam-bee-oh ma-nee-tec), 
n. (Law Latin “of exchange of money} Hist. A writ 
authorizing a merchant to prepare a bill of ex- 
change. 


de essendo quietum de theolonio (dee e-sen-doh kwi-ee- 
tam dee Shee-o-loh-nee-oh), n. (Law Latin “of being 
quit of toll") Hist. A writ authorizing a person who is 
exempt from paying a toll to enforce the exemption 
without harassment. — Also spelled de essendo quietum 
de tolonio. 


de essentia (dee e-sen-shee-o). [Law Latin] Hist. OF the 
essence; essential. 

de essonio de malo lecti (ice e-soh-nec-oh dee mal-oh 
lek-t:), 2. [Law Latin “of essoin of maluen lecti (sick- 
ness of bed)"] Hist. A writ ordering a determination 
whether a person is truly sick after the person has 
issued an essvin claiming sickness as an excuse for 
not appearing in court. 

de estoveriis habendis (dee es-ta-veer-ce-is ha-ben-dis), 
n. (Law Latin “for having estovers") Hist. A writ 


de executione faclena in withernamium 


allowing 4 wife divorced a mensa et thoro (“f; | 
cE rom bed 
and board”) to recover alimony or estovers. —- Often ° 
shortened to estoveriis habendis, 
“tn case of divorce a mensa et thoro allows ati 
to the wife which is that a Wiehe none ee 
woman er Su out of her husband's estate: 
the diction occlesiastical jucine oe 


taw allows her no i 
. Commentaries on the Laws of Eng- 


de estrepamento (dee ¢-strep-@-men-toh), n. (Law Latin 


“of enstrepment”) Hist. A writ to prevent waste by 21 
tenant while a suit to recover the land is pending 
against the tenant. @ Because this writ was only 
auxiliary to 4 real action to recover land. and be- 
cause equity afforded the same relief by injunction, 
the writ fell into disuse and was abolished y 3&4 
Will. 4, ch. 27. — Also termed writ of estrepement. See 
ESTREPEMENT. 

de ew et trene (da yoo ay trayn). [French} Hist. Of 
water and whip of three conde e Hi ae referred 


to a neife who, as a servant, could be corporally 
punished. See xrire. 


de eve et de treve (da ev ay da trev). [Law French) His. 
From grandfather apd great-grandfather’s great- 
grandfather. @ This phrase described the ancesiral 
rights of lords to their villeins, “ 


Dt eee 

de excommunicate capiendo (dee eks-ka-myoo-ni-kay- ‘. 
toh kap-ee-en-doh), n. [Law Ladp “for taking an . 
excommunicated person"] His. Eccles. law. A writ 
ordering a sheriff to imprison an excommunicated 
person until the pene reconciled with the church. 
@ ft was replaced by the writ d+ coutumace capienda, 
See DE-CONTUMACE CAPIENDO, 


de excoummunicato deliberando (dee cks-ka-mvoo-ni- 
kay-toh di-fih-a-ran-doh), 2. [Law Latin “for detiver- 
ing an excommunicated person”) Hist. Fecles. law. A 
writ releasing an excommunicated person from pris- 
on upon a certili~ion by the person's superior that 
the person has recunciled with the church. 


de excommunicato recapiendo (dee cks-ka-myoo-ni-kay- 
toh ri-kap-ce-en-doh), ». (Law Latin “for retaking an 
excommunicated person”) Hist. Eccles. law. A writ 
ordering the rearrest of an excommunicated person 
who had been released but had not reconciled with 
the church or given security for a reconciliation. 


de excusationibus (dee ck zay-shee-oh-ni-bas), 
{Latin “of excuses”) Roman law, The first title of the 
27th book of the Digest, containing a person's legal 
excuses from serving as tutor or curator. @ It is 
phere drawn from the Greek work of Herennius 
odestinus. See nicest (21, 


de executione facienda in withernamium (dee ck-sa- 
kyoo-shee-oh-nee fay-shee-en-da_ in with-ar-nay- 
mec-am), 2. [Law Latin “for making execution in 
withernam”) Hist. A writ of execution in withernam. 
© This is a type of capis in withernam directing the 
sheriff to take from the defendant goods equal in 


de executione judicit — 


value to the goods that the defendant wok from the 
plain. ; i ae 

de executione judicié (dee ck-se-kyoo-shee-oh-nee jno- 

_ ish-ee-1), n, (Law Latin “of execution of judgment”) 
Hist. N writ ordering a sheriff or bailiif to execute a 
judgment. 

de exemplificatione (dee ig-zem-pli-fi-kay-shee-ob-nee), 
n. [Law Latin “of exemplification"} A writ ordering 
the transcription of an ogjginal record. 

de exoneratione sectae (d8e ig-zon-o-ray-shee-oh-nce 
sek-tec), 2. (Law Latin “of exoneration of suit”] Hist, 
‘\ writ exempting the king's ward from being sued in 
uny court lower than the Court of Common Pleas 
(stich as a county court, hundred court, leet, or 
court baron) during the.tinte of the wardship. 

de expensis civium et burgensium (dce ek-spen-is siv- 
ee-am et bar-jen-see-am), n. [Law Latin “for levying 
the peas of burgesses”] Hist. A writ ordering the 
shenit to the expenses of euch citizen and 
burgess of Parliament. 

de expensis militum levandis (Wee ek-spen-sis mil-a-tam 
1o-van-«is), n. [Luw Latin “for levying the expenses 
of Knights") Hist. A writ ordering the sheriff to levy 
in allowance for knights of the shire in Parliament. 

deface (di-fays), vb. 1. To mar or destroy (a written 


instrument, signature, or inscription) by ubliteratinn, 
erasure, or superinscription. 2. To detract from the 
value of (a com) by punching, clipping, cutting, or 
shaving. 3. To mar or injure (a building, monument, 
or other structure). — defacement, n. 


defacere. See nifracene. 


de facto (di fak-toh abo dee or day), adj. [Law Latin 
“in point of fact" 1. Actual; existing in fact; havin 
cllect even though not formally or legally ize 
<i de facto contract> 2. Megitimate but in effect <a 
de facto government>. CE. ne jure. 


de facto adoption. See avurtius. 

de facto blockade. See sLockane. 

de facto contract of sale. See contRAcr. 

de facto corporation. See corporation. 

de facto court. See court. 

de facto dissolution, See pissuu. on. 

de facto father, See de facto parent under PARENT. 
de facto government. See CoveRNMENT. 

de facto judge. See junce. 

de facto marriage. See MARRIAGE 11). 
de facto merger. See mercer. 
de facto mother. See de facto parent under vaneNr. 
de facto officer. See officer de facto under oFFicex an. 
de facto parent. See parent. 
de facto segregation. See secnecarion. 


de facto stepparent adoption. Sce Second-parent adop- 
Hen wider Anorrion. 


de facto taking. See ‘rakine 12). 
defalcation (dee-fal-kay-shon), n. 3. emenzziemesr. 2. 


loosely, the failure to meet an obligation; a non- 
fraudutent default. 3. Archaic. A dedunion; a set- 
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off. — defaleate (di-fal-kayt or dee), vb. — defalea- 

tor, n. ane 

defalk (di-fawik), vb. Archaic. Yo deduct (a debt); to set 
off (a claim). 7 


de jets judicio (dee fat-soh or fawksoh joo-dish-ce- 
oh), 5. [Law Latin “of false judgment”) fist, A writ 
of false judgment; a writ to reverse an inferior 
court's ruling. 

de falso moneta (dee fal-soh or fawi-soh mah-nee-ta), 
n. [Law Latin “of false moncy”} Hist. The statute of 
Edward I providing that persons im ing certain 
coins (called “pollards” and “crokards“) would for- 
feit both their goods and their lives. 

defamacast (di-fam-o-kast). Defamation by television 
or radio broadcast. © The word was first used in 


American Mase ty igi Theatres, Inc. v. 
Simpson, 126 S.E.2d 873; 879 (Ga. Ce. App. (1962). 
Akhough Prosser called it “a barbarous word” (Wil- 
liam Prosser, The Law of Torts 753 (4th ed. 1971)), 
another authority has said that “[t}he word seeins 9 
be quite ape” (Laurence H. Eldredge, The Law of 
Defamation § 12, nt 77 (1978). See neFAMATION. 


another . making a false 


statement that damages another's reputation. See L- 
BEL; stanpER. Cf. CRP ARILESONT: [Cases: Libel and 
Slander 6-14. C.J.S. Libel and Slander; Injurious 
Falsehood §§ 2, 5-6, 10-12, 17-42, 47, 104.) — de- 
fame, vb. . 


shun of avoid th 
Law of Tort § 72, at 242 (5th od. 1 


“The of datamation consists in tha publication of a 
without t That must be in being. 
Hence does an action of datamation not survive for 
of against the estate of a deceased person, but a statement 
about a deceased or unborn person is not actionable at the 
eines Ge cammere tb bs tose vey colony of Brora? 
ARV. Heuston, Salmond on the Law of Torts 138 (17% ed. ~ 
1977). cos 
cr wee) toe long 6 petad os re See) etn 
two distinct dofamation 
can law hava 4 Ap x 
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§ 12, at 77 (1978). 


“Defamation ... is involved in two related harms, libel and 
- lomiiar stelernard Ie that Mel ( wetter whereas 
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defamation per quod. Defamation that either (1) is 
’ not apparent but is proved by extrinsic evidence’ 


showing its injurious meaning or (2) is apparent 
but is not a statement that is actionable ae se. 
{Cases: Libel and Slander €°33. C.J.S. Libel and 
Slander; Injurious Falsehood § 198.] : 


defamation per se. A statement that is defamatory 
in and of itself and is not capable of an innocent 
meaning. (Cases: Libel and Slander €=33. C_].S. 
Libel and Slander; Injurious Falsehood § 198.) 


trade defamation. The damaging of a business by a 
false statement that tends to diminish the reputa- 
tion of that business. © Trade defamation may be 
trade libel if it is recorded, or trade slander if it is 
not. — Also termed commercial defamation. Cf. TRape 
DISPARAGEMENT; TRADE LIBEL. 


defamatory, adj. (Of a statement or communication) 
tending to harm a person’s reputation, usu. by sub- 
jecting the person to public contempt, disgrace, or 
ridicule, or by adversely affecting the person's busi- 
ness. [Cases: Libel and Slander 6-14. C.].S. Libel 
and Slander; Injurious Falsehood §§ 2, 5, 10-12, 17-42, 
104.) 

.“A communication is defamatory if it tends so to harm the 
the communty or to Glater third pecans: fom ssacotuang or 
dealing with him.” Restatement of Torts § 559 (1938). 

“No exhaustive definition of ‘defamatory’ em from the 
cases for, as Lord Reid once sald, it Is rot for tha | 
‘frame i down hard and 


say is intended to 
be dafinitive’ (Cassell & Co. i td. v. Broome (19 
1085}. One can nevertheless achieve a 


incipi 
be illustrative or bit ier iat Bog not to 
», AC 1027, 


him to hatred 
tends to tower him in the esteem af right-thinking members 
pole R.W.M. Dias & B.S, Markesinis, Tort Law 423-24 
(2d ed. 1989). 


defamatozy communication. See peraMAroRY STATE- 
MENT. 

defamatory libel. See tines.cn. 

defamatory propaganda. Sec Proracanpa. 


defamatory statement. A statement that tends to in- 
ure the reputation of a person relerred to in it. © 
The statement is likely to lower that person in the 
estimation of reasonable people and in particular to 
cause that person to be regarded with feelings of 
hatred, contempt, ridicule, fear, or dislike. — 
termed defamatory communication. (Cases: Libel and 
Slander 6-14. C.J.S. Libel and Slander; Injurious 
Falsehood §§ 2,5, 10-12, 17-42, 104.) 


defames (di-fay-mcez or di-fahm), «dj. [Law French] 
Infamous. ; 

default (di-fawlt also dee-tawit), n. ‘The omission or 
failure to perform a legal or contractual duty; esp., 


the failure to pay a debt when due. [Cases: Contracts 
312, 315. CJS. Contracts § 561.) 


default (di-fawlt), vb. 1. To be neglectful; esp., to fail 
to perform a contractual obligation. 2. to fail to 
uppear or answer. 3, To enter a default judgment 
aguinst (a litigant). 

defaultant (di-fawl-tent), adj. In default; having de- 
faulted. See nerautTeRr. 


defeasible estate 


defaulter. 1. A person who is in default. 2. A person 
who misappropriates or fails to account for money 
held in the person's official or fiduciary capacity. — . 
Also termed defaultant. : 


default judgment. 1. A judgment entered against a 
defendant who has failed to plead or otherwise 
defend against the plaintiff's claim. (Cases: Federal 
Civil Procedure 2411; Judgment @92. C_].S. 
Judgments §§ 195-196, 208, 235.] 2. A judgment 
entered as a penalty against a party who does not 
comply with an order, esp. an order to comply with 
a discovery request. See Fed. R. Civ. P. 55(b).— Also 
termed judgment by default. See juvument. [Cases: 
Federal Civil Procedure $1278, 2820.) 

nil dicit default judgment (nil di-sit). (Latin “he 
says nothing" A judgment for the plaintiff entered 
after the defendant fails to file a timely answer, 
often after the defendant appeared in the case by . 
cine 7 prehnay motion. — cg vide ree 
ictt default judgment; judgment by nil dicit. — Often 
shortened to nthil Hoe ‘sete acto 106. 
C.J.S. Judgments § 212.) . 
no-answer default judgment. A judgment for the 
plaintiff sec a a defen ant fails to timely 
answer or otherwise appear. (Cases: Judgment 
106. C.J.S. judgments § 212.} 


-answer default judgment. A judgment for the 
Ptaintift entered sf ae defendant § files an an- 
swer, but fails to appear at trial or otherwise 

rovide a defense on the merits. (Cases: Judgment 
109. C.J.S. Judgments § 211.] 


default jurisdiction. See yunisvicrion. 
default of issue. See FAILURE OF ISSUE. 
default rule. See RULE (). 


defeasance (di-feez-ants), n. 1. An annulment or abro- 
ation; voIlwance. 2. The fact or an instance of bring- 
ing an estate or status to an end, esp. by conditional 
limitation. 3. A condition upon the fulfillment of 
which a dced or other instrument is defeated or 
made void; a oe pees containing such a 
condition. — Also termed defeasance clause. 4. Hist. A 
collateral deed made simultaneously with a convey- 
ance and containing a condition by which the main 
deed might be defeated or made void. — Also 
spelled defeazance. — defease, vb. 
“A defeazance is a collateral deed, made at the same time 
with a feoffment or other conveyance, containing certain 
upon the performance of which the estate then 
created may be defeated or to undone.” 2 William 
ri ea Commentaries on the of England 327 


defeasance clause. A mortgage provision stating that 
the conveyance to the mortgagee will be ineffective if 
the mortgage pays the deht on time. See nrrrasance 
‘(). (Cases: Mortgages 33. C.].S. Mortgages §§ 22, 
27, 30-34.) 


defeasible, adj. (Of an aci, right, agreement, or posi- 
tion) capable of being annulled or avoided <defeasi- 
ble deed>. See fee simple defeasible under FEE sIM- 
PLE. — defeasibility, n. 


defeasible deed. See peep. 
defeasible estate. See estare.(. 


defeasible fee simple 


defeasible fee simple. See fee simple defeasible under 
FEE SIMPLE. 

defeasible interest. See inrenest (2). 

defeasible remainder. See REMAINDER. 

defeasible title. See ‘vrtr. (2). 

defeasive, adj. Rare. Capable of defeating <a counter- 
claim defeasive of the plaintiffs vight to recovery>. 

defeat, vb. 1. To deprive (someone) of something 
expected, usu. by an antagonistic act <to defeat the 
opponent in an clection>. 2. ‘To annul or render 
(something) void <to defeat title>. 3. ‘To vanquish; 
to conquer (someone or something) <to defeat the 


armies>. 4. ‘To frustrate (someone or something) 
<the expenditures defeat the bill’s purpose>. 


defect, n. An impertection or shortcoming, esp. ina 
part that is essential to the operation or safety of a 
product. — defective, adj. [Case.: Products Liability 
S28. CJS. Products Liability 88 V-15.] 
“ka§ 


apparent defect. See putent defect. ; 


design defect. An imperfection occurring when the 
seller or distributor could have reduced or avoid- 
eda foreseeable risk of harm by adopting’ a res- 
sonable alternative design, and when. as a result of 
not using the alternative, the product or property 
ix not Sear ag aed safe. (Cases: Products Liability 
S11. CJ.S. Products Liability §§ 19-21.) 


fatal defect. A serious defect capable of nullifying a 
contract. 


hidden ave A product imperfection that is not 
discoverable by reasonable inspection and for 
which a seller or lessor is generally liable if the 
Naw ctses harm. © Upon discovering a hidden 
defect. a purchaser may revoke a prior acceptance. 
UCC § 2-608(1)(b). — Also termed latent defect; 
inherent defect. (Cases: Sales C119. C.J.S. Sales 
§§ 194. 199-202.) 

latent defect. Sve hidden defect. 

manufacturing defect. An imperfection in a prod- 
uct that departs from its intended design even 
though all possible care was exercised in its assem- 
bly and marketing. [Cases: Products Liability 8. 
C.J.S. Products Liability §§ 11-15.] 

niarketing defect. 1. The failure to adequately warn 
of a potential risk of harm that is known or should 
have been known about a product or its foresee- 
able use. 2, The failure to adequately instruct the 
user about how to use a product safely. (Cases: 
Products Liability C914. CLS. Products Liability 
$8 25-29.] 

patent defect. A defect that is apparent to a nor- 
nutlly observant person, esp. a buyer on a reason- 
able inspection. — Also termed apparent defect. 


sates defect. An imperfection in a product that 
tis a manufacturing defect or design defect, or is 
laulty because of inadequate instructions or warn- 
inges. (Cases: Products Liability 98, HI, 14. C.p.S. 
Products Liahility 88 VI-15, 19-21, 25-29.] 


defective, adj. 1. (Ofa position, right, act, or process) 


lacking in legal sufficiency <defective execution of 


documents> <delective service of process>. 2. (Of 
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product) containing an imperfection or shortcoming 
in a part essential to the product's safe operation 
<defective wiring caused the accident>. (Cases: 


Products Liability G8. C.J.S. Products Liability” 


$$ 11-15.) 


defective condition. An unreasonably dangerous state 


that might: well cause physical harm beyond that 
contempkited by the ordinary user or consumer who 
purchases the product. See rropucis  Lianmiry. 
Cases: Products Liability 8. C.].S. Products Liability 
S$ 21-15.) 


defective performance. Sve rekrORMANCE. 
defective pleading. See rt.zapinc (. 
defective process. See pRucess. 

defective product. See rronecr. 
defective record. See RECORD. 

defective title. See tits cw). 

defective trust. See rust. 

defective verdict. See vexnicr. 

defect of form. An imperiection in the style, manner, 


arrangement, or nonessential parts of a legal decu- 
ment, as distinguished from a substantive defect. Cf. 
DFFEGT OF SUBSTANCE. 


defect of parties. A failure to include all indispensable 


parties in a lawsuit. (Cases: Federal Civil Procedure 
384; Parties 77, 81. C.J.S. Parties §§ 197, 205.] 


defect of reason. Archaic. 1. Mental illness. 2. Mental 


retardation. 


tive part of a legal document, as by omiuing an 
essential tern. C&L DEFECT OF FORM. 


defectus (di-fck-tas), n. [[r. Latin defirere “to be defi- 


cient”) Hist. A defect; a deficiency. 


defectus sanguinis (di-fek-tes npn sihier (Latin “de- 
i 


fect of blood") Hist. A failure o 
in an escheat. See escitear. 


ssuc, often resulting 


defence. See perense. 
defend, vb. 1. To deny, contest, or oppose (an allega- 


tion or claim) <the corporation vigorously defended 
against the shareholder's lawsuit>. 2, To represent 
(someone) as an attorney <the accused retained a 
well-known lawyer to defend him>. 


defendant (di-fen-dant). A person sued in a civil pro- 


ceeding or accused in a criminal proceeding. — 
Abbr. D. Cf. plainrire. 


Cae Doe defendant. An anonymous defendant la- 
seled “John Doe” because the plaintiff dees not, at 
the time of filing suit, know the person's name. © 
John Doe defendants are common in several situa- 
tions, such as police-brutality lawsuits in which the 
plaintiff does not know the names of the officers 
allegedly at fault. See yous por. 


defendant in error. Archaic. In a case on appeal, the 


prevailing party in the court below. See veettee; RE- 
SVONDENT (2p. 


defendant score. A number taken from an established 


scale, indicating the relative seriousness of the defen- 
dant's criminal history. Cf ckime scort., 


Be PY eer 


defect of substance. An imperfection in the substan- — * 
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defendant’s gain. ‘The amount of money or the value 
of property that a criminal defendant has obtained 
by committing a crime. @ Some states, such as New 
York, consider the defendant's gain when assessing a 
criminal fine or ordering restitution. 


defendemus (di-fen-da-mas). [fr. Latin defendere) We 
will defend. @ This term was used in conveyancing to 
require the donor and the donor's heirs to defend 
the donee against any attempted encumbrance not 
specifically agreed to. Although defendemus was not a 
warranty, it became part of the warranty clause 
“shall and will warrant and forever defend.” 


defender. 1. One who defends, such as the defendant 
in a lawsuit, a person using self-defense, or defense 
counsel. 2. PUBLIC DEFENDER. 


defendere (di-fen-do-ree), vb. [Law Latin] To deny; to 
defend. toy 


defendere se per corpus suum (di-fen-da-ree see por 
ee as pr sae gor [Law Latin “to defend ihm. 
self by his own body"] Hist. To agree to a trial by 
judicial combat; to agree to a duel. 

defendere unica manu (di-fen-da-ree yoo-na-ke man- 
yoo), n. [Law Latin “to defend with one hand”) Hist. 
A denial of an accusation under oath. 


Defender of the Faith. See vEFENSOR FIDE. 


defendour (day-fon-duur), n. [Law French] Hist. A 
defendant: the party accused in an appeal. 


defeneration (dee-fen-a-ray-shan), 2. [fr. Latin de “of 
+ foenero “wo lend upon usury") Hist. The act of 
lending money at a usurious interest rate. 


defenestration (dee-fen-o-stray-shon). The act of 
throwing someone or something out a window. — 
defenestrate, vb. 


defense (di-fen[t]s). 1. A defendant's stated reason 
why the plaintiff or prosecutor has no valid case; 
esp.. a defendant's answer, denial, or plea <her 
defense was that she was 25 miles from the building 
at the time of the robbery>. (Cases: Criminal Law 
31. CJS. Criminal Law §§ 15, 46-49, 88, 93-94.] 
“Defence is defined to be that which 

ate sc el ay 


tif t 
By hs compl of peton Edwin €. 8 The Law of 
moe Godes ‘af Chil Procedure 240 (2d ed. 


affirmative defense. A defendant's assertion of facts 
and arguments that, if true, will defeat the plain- 
tiffs or prosecution's claim, even if all the allega- 
tions in the complaint are true. © The defendant 
bears the burden of proving an allirmative de- 
fense. Examples of affirmative defenses are duress 
(in a civil case) and insanity and self-defense (in a 
criminal case). — Also termed plea in avoidance; 
plea in justification. Cf, negative defense. (Cases: 
Criminal Law ¢=31; Federal Civil Procedure 
751; Pleading 978. C.J.S. Criminal Law §§ 15, 
46-49, 88, 93-94; Pleading §§ 160-161.] 


capacity defense. A defense based on the defen- 
dant’s inability to be held accountable for an illegal 
act or the plaintiff's inability to prosecute a lawsuit 
(as when the plaintiff was a corporation, but has 
lost its corporate charter). See caracrry. 


defense 


_ choice-of-evils defense. See lesser-evils defense. 


collateral defense (ka-lat-a-rel). Criminal law. A de- 
fense of justification or excuse not involving a 
rebuttal of the allegation and therefore collateral 


. to the elements that the prosecutor must prove. 


See EXCUSE (2); JUSTIFICATION (2). [Cases: Criminal. 
Law @38, C.J.S. Criminal Law §§ 49-53.) - 


defense of habitation. The defense that conduct 
constituting a criminal offense is justified if an 
a x unjustifiably threatens the defendant's 
place of abode or premises and the defendant 
engages in conduct that is (1) harmful to the 
aggressor, (2) sufficient to protect that place of 
abode or premises, and (3) reasonable in relation 
to the harm threatened. — Also termed defense uf 
premises. See CASTLE DOCTRINE. 


defense of inequitable conduct. Patents. A defense to 
an action for patent infringement, made by charg- 
ing the plainuff with breaching the duty of candor 
and good faith. ¢ To succeed, the defendant must 
show that, in the patent prosecution, the plaintiff 
intentionally withheld material information from 
or misled the examiner. Inequitable conduct is a 
combination of two former defenses: unclean 
hands and fraud on the Patent Office. [Cases: 
Patents 97. C.J.S. Patents §§ 135-138, 145, 178.] 


derivative defense. A defense that rebuts the crimi- 
nal elements that a prosecutor must establish to 
justify the submission of a criminal case to a jury. 


designer defense. A novel defense based on dimin- 
ished capacity attributed to stress or impairment. @ 
The phrase derives from the fact that the defense 
is tailored to the defendant and the circumstances 
of the crime. Examples include extraordinary reac- 
tions to snack food (the Twinkie defense), uncon- 
sciousness or sleepwalking. and postpartum psy- 
chosis. See autoMATISM. : 
dilato: vir bose (dil-a-tor-ce). A defense that tem- 
porarily obstructs or delays a lawsuit but does not 
address the merits. © Examples of dilatory defens- 
es include misjoinder, nonjoinder, res judicata, 
misnomer, lack of capacity to sue, another action 
pending, statute of limitations, prematurity, un- 
ripeness, release, and settlement. 


dwelling defense. Sce CASTLE DOCTRINE. 


eleemosynary defense. See charitable immunity under 
IMMUNITY (2), 


equitable defense. A defense formerly available only 
in a court of equity but now maintainable in a 
court of law. @ Examples include mistake, fraud, 
illegality, failure of consideration, forum non con- 
veniens, laches, estoppel, and unclean hands. 


frivolous defense. A defense that bas no basis in 
Fact or law. 


full defense. A technical common-law defensive 

plea, stated at length and without abbreviation. © 

The plea is obsolete because of the pleading re- 

men in federal and state rules of civil proce- 
ure. . 


general-justification defense. Sce lesser-evils defense. 


defense 


imperfect defense. A delense that fails to meet all 
legal requirements and usu. results only in a re- 
duction in grade or sentence rather than an ac- 
quittal, as when a defendant is charged with 
manslaughter rather than murder because the 
defendant, while defending another. used unrea- 

- sonable force to repel the attack. See imperfect selj- 
defense under sece-nerense. Cl perfect Ue: 
inconsistent defense. A delense so contrary to an- 
other defense that the acceptance of one requires 
abandonment of the other. @ A person accused of 
murder, for example, cannot claim both self-de- 
fense and the alibi of having been in a different 
city when the murder took place. (Cases: Criminal 
Law 43.5. C..S. Criminal Law § 54.) 


innocent-owner defense. \ lorteiture-uction defense 
in which the owner of property (such as real estate 
or money) asserts that another person committed 
the wrongful act or omission while using the prop- 
erty without the owner's knowledge or consgnt. 
See 18 USCA § 981(a)(2); 21 USCA § 881. See 
civil forfeitare wider FOREEITURE. 
insanity defense. See INSANULV DEFENSE. 

" issuable defense. Common-law Pee. A plea on 
the merits setting forth a legal defense. Cf. issuable 
plea under PLea (3). 


justification defense. See JUSUFICATION DEFENSE, 
legal defense. A complete and adequate defense in 
a court of law. 


lesser-evils defense. The defense that, while the 
defendant may have caused the harm or evil that 
would ordinarily constitute a criminal offense, in 
the present case the defendant has not caused a 
net harm or evil because of justifying circum- 
stances and therefore should peciilputed, _ 
Also termed chuoice-of-evils defense; necessity; general- 
Justification defense. 


meritorious defense (mer-a-tor-ee-as). 1. A defense 
that addresses the substance or essentials of a case 
rather than dilatory or technical objections. (Cases: 
Judgment 145, 379, 447. C.).S. Judgments 
$§ 341, 404, 445.] 2. A defense that appears likely 
to succeed or has already succeeded. 


necessity defense. See JUSTIFICATION (2), 


negative defense. A defendant's outright denial of 
the plaintiff's allegations without additional facts 
pleaded by way of avoidance. CI. affirmative defense. 


ostrich defense, A criminal defendant's claim not to 
have known of the criminal activities of an associ- 
ate. ; 

partial defense. A defense going either to part of 
the action or toward mitigation of damages. 


eer defense. An antitrust defense that a men- 
er of the distributive chain who was overcharged 
or undercharged passed on the price adjustment 
to reflect the charge and thereby sullered no 
damage. — Also termed pascing an. 


peremptory defense (por-emp-tor-ee). A defense 
that questions the plaintifl's legal right to sue or 
contends that the right to sue has been extin- 
guished. 
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perfect defense. \ defense that mects all legal re- 
quirements and results in the defendant's acquit- 
tal. See perfect self-defenw under sttr-oerense. Cl 
imperfect defense. : 
pretermitted defense (pree-tar-mit-id). A defense 
available to a party that must be pleaded at the 
right time or be waived. 


sham oy haa A fictitious, untrue defense. made in 


had faith. 
sleepwalking defense. See AC1OMALISM. 
SODDI defense. See soni DEFENSE. 


true defense. A defense admitting that a defendant 
committed the charged offense, but secking to 
avoid punishment based on a legal excuse (such as 
insanity) or justification (such as selfdelense). 


unconsciousness defense. See ACYOMATISM. 


xyy-chromosome defense. See XVV-CUROMOSOME DE. 
FENSE, 
2. A defendant's method and strategy in opposing 
the plaintiT or the prosecution; a doctrine giving 
vise to such a method or strategy <the lawyer 
advised her client to adopt a passive defense and to 
avoid taking the witness stand>. 


emply-chair defense. See EMPTY-CHAIR DEFENSE. 


Stalingrad defense. The strategy of wearing down 
the plaintiff by tenaciously fighting by whatever 
means anything the plaintff presents and appeal- 
ing every ruling favorable to the plainil® rather 
than presenting a meritorious case. © The tactic is 
named for the Russian city besieged by the Ger- 
mans in World War Hf. The defenders refused to 
surrender and used every available tactic and tool 
to hold the attackers at bay until winter cut the 
enemy's supply lines, leaving the anackers with 
inadequate resources with which to continue the 
siege. 
3. One or more defendants in a trial, as well as their 
counsel <the defense resis>. 4. Commercial Jaw. A 
basis for avoiding liability on a negotiable instru- 
ment <the drawer asserted a real defense against 
the holder in due course>. 


absolute defense. See real defense. 


personal defense. An ordinary defense in a contract 
action — such as failure of consideration or non- 
performance of a condition — that the maker or 
drawer of a negotiable instrument is precluded 
from raising against a person who has the rights of 
a holder in due course. @ A personal delense can 
he asserted only against a transferee who is not iat 
holder in due course. — Also termed limuiled de- 
Jeuse. : ; 


real defense. A type of defense that is good! against 
any possible claimant, so that the maker or drawer 
ofa negotiable instrument can raise it even against 
a holder in due course. © The ten real delonses are 
(1) fraud in the fictum, (2) forgery of a necessiry 
signatore, (3) adjudicated insanity that, under stue 
law. renders the contract void from its inception, 
(4) material alteration of the instrument, (5) infan- 
cy, which rénders the contract: voidable under 
state Taw, (6) illegality that renders the underlying 
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contract void, (7) duress, (8) discliarge in bank- 
ruptcy, or any discharge known to the holder in 
due course, (9) a suretyship defense (for example, 
if the holder knew that one indorser was signing 
as a surety or accommodation party), and (10) a 

. statute of limitations (generally three years after 
dishonor or acceptance on a‘draft and six years 
after demand or other due date on a note). — Also 
termed absolute defense; universal defense. [Cases: 
Bills and Notes 9364. C.J.S. Bills and Notes; Letters 
of Credit § 191.) 


5. Measures taken by a country or individual to 
protect against an attack. See SELF-DEFENSE; NATIONAL 
DEFENSE (1). 


self-defense. See SELF-DEFENSE. 


6. A country’s military establishment. See NATIONAL 
DEFENSE (2. — Also spelled (in all senséss esp. in 
BrE) defence. 7.‘TAKEOVER DEFENSE. 


Defense Advanced Research Projects Agency. An 
agency in the U.S. Department of Defense responsi- 
ble for military research and development. — Abbr. 
DARPA. 

defense attorney. A lawyer who represents a defen- 
dant in a civil or criminal case. — Also termed 
defense counsel; defense lawyer. 


defense au fond en droit (di-fen{t]s oh fohn on drwah). 
Civil law. Demurrer. 


Defense Commissary Agency. An ge in the U.S. 
Department of Defense responsible for providing 
goods and services to members of the armed forces 
at reduced prices. — Abbr. DeCA. 


defense contingent fee. See reverse contingent fee under 
CONTINGENT FEE. 


Defense Contract Audit Agency. An agency in the 
U.S. Department of Defense responsible for con- 
ducting contract audits and for providing accounting 
and financial advice to all Départment components 
responsible for procurement and contract adminis- 
tration. — Abbr. DCAA. 


Defense Contract Management Agency. A unit in the 
USS. Department of Defense responsible for manag- 
ing contracts to ensure that supplies and su:vices are 
delivered on time and within cost and that they meet 
performance requirements. — Abbr. DCMA. 


defense counsel. See DEFENSE ATTORNEY. 


Defense Department. An executive department of the 
federal government, responsible for coordinating 
and overseeing military affairs and the agencies re- 
sponsible for national security. @ The Department 
was established as the National Military Establish- 
ment in 1947, by combining the War and the Navy 
Departments. Its name was changed to Department 
of Defense in 1949. The Department's components 
include the Army, the Air Force, the Navy, the 
Marine Corps, and the Joint Chiefs of Staff. It is 
headed by the Secretary of Defense, who is answera- 
ble to the President as Commander-in-Chief. — Also 
termed Department of Defense (abbr. DOD). 


Defense Finance and Accounting Service. A unit in 
the U.S. Department of Defense responsible for pro- 
viding professional finance and accounting services 


defense of self 


and for overseeing the Department's Seren fi- 


- nance and accounting activities. — Abbr. DF. 


Defense Information Systems Agency. An agency in 
the U.S. Department of Defense responsible for de- 
veloping and operating information systems to pro- 
vide combat support for the armed forces. —- Abbr. 
DISA. : 


Defense Intelligence Agency. A combat-support unit 
in the U.S. Department of Defense responsible for 
developing and managing foreign military intelli- 
gence in support of military planning and opera- 
tions and of weapons-systems acquisition. — Abbr. 
DIA. 


Defense Investigative Service. See DEFENSE SECURITY 
SERVICE. 

defense lawyer. See DEFENSE ATTORNEY. 

Defense Legal Services Agency. An agency in the U.S. 
Department of Defense responsible for providing 
legal services to all agencies in the Department. © 

General Counsel of the Department directs its . 
operations. — Abbr. DLSA. 


Defense Logistics . A unit in the U.S. Depart- 
ment of Defense responsible for providing world- 
wide logistics support tor military missions both in 
peace and in war. @ The .\gency alsc supports 
nonmilitary agencies overseas. — Abbr. DLA. 


defense-month. See FENCE-MONTH. - 


Defense Nuclear Facilities Safety Board. An indepen- 
dent federal board that sets standards for the design, 
consiruction, operation, and.decommissioning of de- 

- fense nuclear facilities of the U.S. Department of 
Energy. © It was established in 1988. 42 USCA 
§§ 2286-2286. 


defense of habitation. See DEFENSE (1). 


Defense of Marriage Act. A federal statute that (1) 
provides that no state can be required to recognize 
or give effect to same-sex marriages, (2) defines the 
term “marriage” for purposes of federal law as the 
union of a man and a woman as husband and wife, 
and (3) defines “spouse” for purposes of federal law 
as being only a person of the opposite sex. 28 USCA 
§ 1738C. © The Defense of Marriage Act was enact- 
ed in response to the fear that if one state sanctioned 

’ same-sex marriages, other states might then have to 
give full faith and credit to those marriages. — Abbr. — 
DOMA. - 


defense of others. A justification defense available if - 
one harms or threatens another when defending a 
third person. See JUSTIFICATION (2). (Cases: Assault 
and Battery 68; Homicide €°757. C.J.S. Assault 
and Battery § 93.) 

defense of premises. Sce defense of habitation under veE- 
FENSE (1). 

defense of property. A justification defense available if 
one harms or threatens another when defending 
one's property. See JustiFicarion (2). [Cases: Assault 
and Battery 69; Homicide €@758. C.J.S. Assault 
and Battery §§ 94-95.) 


defense of self. See SELF-DEFENSE. 


Defense Security Cooperation Agency 


Defense Security Cooperation Agency. A unit in the 
U.S. Department of Defense responsible for foster- 
ing and overseeing security-cooperation arrange: 
ments and for promoting security relationships with 
U.S. friends a: allies. — Abbr. DSCA. 


Defense Security Service. A unit in the U.S. Depart- 
ment oF Defense responsible for conducting person- 
nel investigations and providing industrial-security 
products and services to-the Department and other 
agencies. @ The agency was formerly known as the 
Defense Investigative Service. — Abbr. DSS. 


Defense Threat Reduction Agency. A mnit in the U.S. 
Department of Defense responsible for reducing the 
risk of and defending against auacks chat involve 
nuclear, chemical, biological, or other weapons of 
mass destruction. @ The Agency wis created in 
1998. — Abbr. DTRA. 


defensiva (dec-fen-si-va), n. [Latin “a protector”) Hist. 
A warden of the Marches, being one of many lords, 
uppointed by the Crown to delend England's bors, 
ders.. 

defensive allegation. See ALLEGATION. 

defensive collateral estoppel. See COLLATERAL ESTOPPEL. 


defensive disclosure. Palents. ‘Vhe deliberate publica- 
tion of details about an invention in order to render 
it. prior art and preclude others from getting a 
tent on the same invention. @ This can be done 
jormally, by filing for public disclosure through ite 
Statutory Invention Registration and publishing the 
abstract in the Official Gazeue of the U.S. Patent and 
‘Trademark Office, or privately, by publishing it in 
an independent journal that will probably be con- 
sulted by a patent examiner. Once published, the 
information heconies prior art and) precludes issu- 
ance of a patent on thit invention. — Also termed 
tlefensive publication, See stNVUTORY INVENTION REGIS. 
‘TRATION. [Cases: Patents Co1l5. CLS. Patents § 210.) 


defensive-force justification. Sce JUSTIFICATION. 
defensive lockout. See .ockouT. ; 
defensive publication. See prreN:.AVb DISCLOSURE. 
defensive treaty. See TRENIY «. 


defensor (di-fen-sar or -sor), n. (fr. Latin defendere “tw 
forbid") 1. Roman law. A defender of another's inter- 
ests in court; an advocate, esp. for a corporation. Cf. 
PROCURATOR Ets. 2. Roman law. pEFENSOR CivrtaTis. 3. 
Hist. Eccles. law. An advocate or patron of a church; a 
church warden. 4. Hist. \ guardian; a protector; a 
defender. ~ 

defensor civitatis (di-fen-sar siv-i-tay-tis). [Latin “de- 
ender of the city") Roman law, Av ollicer conducting 
public business, including protecting people, esp. the 
poor, from legal injustices, adjuclicating certain mi- 
nor offenses and pecuniary matters, and acting as a 
notary in the execution ofa will or other transfer. — 
Olten shortened to defensor. 


dcfensor fidei (di-fen-sar fi-dee-1), nv. [Latin “defender 
of the faith") dist, A unique title of the sovereign of 
England, first granted by Pope Leo X to Henry VII 
for writing against Martin Luther. @ ‘The Pope later 
withdrew the title because of Henry’s harsh regula- 
tion of the church, but the title was again bestowed 
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on the King by Parliament. The term is similar to 
the application of “Catholic” to the Spanish sover- 
eign and “Most Christian” to the French sover- 
eign. — Also termed Defender af the Faith. 


defensum (cli-fen-sam), nu. [Law Latin “an inclosure’) 
Hist, 1. A portion of an open field alloted for corn 
or hay but not for feeding. 2. A wood partially 
enclosed to prevent the catile from damaging the 
undergrowth. 3, A prohibition. 


defer, vb. 1. ‘Vo postpone; to delay <to defer taxes to 
another year>. 2. Vo show deference to (another); 
to yield to the opinion of <because it was a political 
question, the courts deferred to the legishture>. 


deferment, n. 1. Vhe act of delaying; postponement 
<deferment of a judicial decision>. 2. Military law. A 
delay in serving im the military. [Cases: Armed Ser- 
vices 20.6. C.h.S. Anned Services $$ 52-59.) 3. Mili- 
kany le A delay in serving confinement that results 
from a court-martial until the sentence has been 
approved and its execution has been ordered. @ The 
convening authority may grant a deferment. (Cases: 
Armed Services G48; Military Justice C1399. C.].S. 
cloned Services § U8b; Military Justice §§ 384. ABA. 
451-152.] — defer, vb. 

deferral of taxes. The postponement of paying a tax 
from one year to another, as by contributing money 
to an IRA, for which earnings and contributions will 
be taxed only when the money is withdrawn. 

deferral state. Under the Age Discrimination in Em- 
ployment Act (ADEA), « state that has its own anti- 
discrimination legislation and enforcement: mechia- 
nism, so that the time to file a federal lawsuit under 
the ADEA is postponed until state remedies have 
been exhausted. (Cases: Civil Rights ©1507. CLS. 
Civil Rights $8 159, 165.) 

deferred adjudication. See deferred judgment under 
JUDGMENT. 

deferred-adjudication probation. See deferred judgmeni 
under JUDGMENT. 

deferred annuity. See aNNuTvy. 

deferred charge. An expense not currently recognized 
on an income statement but carried forward on the 
balance sheet as an asset to be written off in the 
future <insurance premiums are a deferred 
charge>. 

deferred claim. A claim postponed to a future ac- 
counting period. 

deferred compensation. See Comrensation. 

deferred credit. A credit (such as a premium on an 
issued bond) that is required to be spread over later 
accounting periods. 

deferred dividend. See pivinkNy. 


deferred-dividend insurance policy. See ixserince 
POLICY. 


deferred expense. See §XveNsk. 
deferred income. Sce incor. 
deferred-interest bond. See BOND (3). 
deferred judgment. See jUnuMENT. 
deferred lien. See itn. 


Se at Sete SE Et en ih an le ab EE REE ES URED OS cy 


i 


455 ~ 


deferred payment. A principal-and-interest payment 


that is postponed; an installment payment. 


; deferred-payment annuity. See deferred annuily under 


ANNUITY. 
deferred prosecution. See deferred judgment under 
JUDGMENT, ; 
deferred revenue. See prepaid income under INCOME. 
deferred sentence. See SENTENCE. 
deferred stock. See stuck. 


deficiency, 2. 1. A lack, shortage, or insufficiency. 2. A 
shortfall in paying taxes; the amount by which the 
tax properly due exceeds the sum of the amount of 
tax shown on a taxpayer's return. — Also termed fax 
deficiency; income-tax deficiency; deficiency in tax. 8. The 
amount still owed when the property secured by a 
mortgage is sold at a foreclosure sale for less'than 
the outstanding debt; esp., the shortfall between the 
proceeds from a foreclosure sale and an amount 
consisting of the principal debt plus interest plus the 
foreclosure costs. See deficiency jud, under juuc- 
MENT. [Cases: Mortgages $9375, 555-562. C.J.S. 
Mortgages §§ $87, 391, 416-417, 674-676, 931-946, 
948-959.] 


deficiency assessment. Sce ASSESSMENT. 
deficiency bill. See a11.1. (a. 


deficiency decree. See deficiency judgment under jupc- 
MENT. 


deficiency dividend. See pivivENn. 
deficiency in tax. See DEFICIENCY (2). 
deficiency judgment. See juGMENT. 


deficiency letter. 1. An IRS letter to a taxpayer, 
detailing the ways in which a tax return seems to be 
deficient. 2, An SEC letter to a registrant of a 
securities offering, detailing the ways in which the 
registration statement seems not to conform to fed- 
eral disclosure requirements. — Also termed letter of 
comment; letter of comments. 


deficiency notice. See NINETY-VAY LETTER. 


deficiency suit. An action to recover the difference 
between a mortgage debt and the amount realized 
on foreclosure. See deficiency judgment under juve 
Sona aie Mortgages €9561. C.J.S. Mortgages 


deficit. 1. A deficiency or disadvantage; a deficiency in 
the amount or quality of something. 


trade deficit. In cconomics, the excess of merchan- 
dise imports over merchandise exports during a 
specific period. — Also termed trade gap. Cf. trade 
surplus under suneus. 


2. An excess of expenditures or liabilities over reve- 
nues or assets. 
deficit spending. The practice of making expendi- 
tures in excess of income, usu. from borrowed funds 
rather than actual revenues or surplus. 


de fide instrumentorum (dee fi-dee in-stre-men- 
tor-om). [Latin] Roman & Scots law. On the reliance 
to be placed on written documents, © The phrase 


definitive judgment 


appeared in reference to actions of rescission based. 
on forgery. ro as 7 

de fideli administratione officii (dee fi-dee- ad-min-a- 
stray-shee-oh-nee a-fish-ee-1). [Law Latin “of faithful 
administration of office”) Srots Jaw. An oath to Faith- 
fully execute the duties of one’s public office or 
duty. — Often shortened to de fidett administratione. 


defile (di-fil), vb. 1. To make dirty; to physically soil. 
2. To figuratively tarnish; to dishonor. 3. To make 
ceremonially unclean; to desecrate. 4. To morally 
corrupt (someone). 5. Archaic. To debauch (a per- 
son); to deprive (a person) of chastity. 

defilement (di-fil-mant), n. 1. An act of defiling. 2. A 
condition of being defiled. 

define, vb. 1. To state or explain Spier: 2. To fix or 
establish (boundaries or mits). . To set forth the 
meaning of (a word or phrase). 


defined-benefit plan. See EMPLOYEE BENEFIT PLAN. 
defined-contribution plan. See EMPLOYEE BENEFIT PLAN. 
defined pension plan. See PENSION PLAN. 


defined term. In legal drafting, a word or phrase 
given a specific meaning fur purposes of the docu- 
ment in which it appears; a definiendum. 


de fine force (dee fi-nee fors). [Law French} Of pure 
necessity. 

de fine non capiendo pro ae placitando (dee fi-nee 
non kap-ee-en-doh proh pal-kree plas-a-tan-doh), n. 
{Law Latin “of not taking a fine for amending a bad 
pleading”) Hist. A writ prohibiting the imposition of 
a fine for bad pleading. See BeAUPLEADER. 

de pro redisseisina capiendo (dec fi-nee proh ree- 

is-see-zin-e kap-ee-en-doh), n. (Law Latin “of a fine 

paid for one imprisoned for redisseisin”) Hist. A writ 
releasing a person who paid a reasonable fine after 
being imprisoned for a redisseisin. 


de finibus levatis (dee fi-na-bas la-vay-tis), n. [Law - 
Latin “concerning fines levied") Hist. The statute 
requiring any levied fines to be read sclemnly in 
open court. 27 Edw. 


definite failure of issue. See FAILURE OF ISSUE. 


definite sentence. See determinale sentence under SEN- 
TENCE. - 


definitio (def-a-nish-ee-oh), n. [fr. Latin definire “defi- 
nition} Civil law. 1. A definition; an explanation of 
something. 2. The establishment of a general rule. 3. 
A boundary. Pl. definitiones. 


definition. The meaning of a term as explicitly stated 
in a drafted document such as a contract, a corpo- 
rate bylaw, an ordinance, or a statute; a definiens. 


lexical definition. A dictionary-style definition of a 
word, purporting to give the full meaning of a 
term. 
stipulative definition. A definition that, for pur- 
of the document in which it appears, arbi- 
trarily clarifies a term with uncertain boundaries 
or that includes or excludes specified items from 
the ambit of the term. 
definitive judgment. See final judgment under juvG- 
MENT. 


definitive partition 


definitive partition. See raxrriion. 


definitive sentence. See defterminate sentence under stn- 
“TENCE. 

deflation, ». A general decline in the price of goods 
aid: services. CLL INeLATION; DISINFLATION., — deflate, 
wh, — deflationary, adj. 


deforce, vb. 1. Vo keep (lands) from the true owner by 
meaus of force. 2. To oust another from possession. 
by means of force. 3. To detain (a creditor's money) 
unjustly and forcibly. — deforciant, 2. 


“The character of the action of debt is well illustrated by the 
form of the writ as given by Glanville. It directs the sheriff to 
order the debtor to render a stated sum which he owes to 
‘and whereof the plaintiff complains that the 
nhaey Cascrces Wis, iia 7 et Net oe, 


the plalntiff, 
defendant u: 
he ts to be ‘8 Court. The 


. 


money due as his .” William F. . of :$: 
the Hetory of and Law 411 (1924). ; 


deforcement. 1. An act of keeping lands from the true 
owner by force. 2. An act of ousting another from 
possession by means of force. 3. Asi act of detaining 
a creditor's money unjustly and forcibly. ; 

deforciant (di-for-shant), n. (fr. Law Latin deforcians “a 
deforcer”) 1. A person who prevents another from 
taking possession of property. 2. The defendant in 
an action of fine. See Fine wD. 

deforciare (di-for-shee-air-ee), vb. [fr. Law Latin defor- 
tiare “to delorce”| Hist. To withhold preperty (such 
as land and tenements) from the wue owner. 

deforviatio (di-for-shee-ay-shee-oh), nu. (law Latin “a 
distress] Hist. A seizure of gouds to satisfy a debt. 

de forisfactura maritagii (dee for-is-fak-tyoor-a mar-a- 
tay-jee-1), n. (Law Latin “of forfeiture of marriage") 
Hist. \ writ forfeiting a marriage. 

defossion (di-fosh-in), n. (ir. Latin de “down” + fodere 
“dig”] The punishment of being buried alive. 

de frangentibus prisonam (dee fran-jen-ti-bas priz-o- 
nam), . [Latin “of those who break prison") Hist. 
The statute providing that an escaped prisoner will 
not be put to death or forfeit a limb simply for 
tray. ot prison unless the original crime re- 
quired that penalty upon conviction. I Edw. 2. 


defraud, vb. To cause injury or loss to (a person) by 
deceit. See rraup. 

defraudation. An act of privation by fraud. 

defrauder. See FRALDFEASOR. 

defunct, adj. Dead; extinct <defunct corporation>. 

defunct marriage. See MARRIAGE (1D). 

defunctus (di-fangk-tas), adj. [Latin] Dead. as in defune- 
tus sine prole (“dead without (leaving) issue”). 

de furto (dee far-toh), n. [Latin “of theft") Hist. in 
England, a type of criminal appeal. 

de futuro (dice fyuu-tfyJuur-oh). [Latin] Hist. Regard- 
ing the future; at a future time. @ The phrase usu. 
appeared in reference to a marriage promise, which 
was not binding if it mentioned marnage at a future 
date. CE. vk pRARSENTH. 
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degaster (day-gas-tay), vb. [fr. Old French dégaster “to 
spoil} ‘To waste. 

de gestu et fama (dec jes-t[y]oo et fay-ma), n. [Law 
Latin “of behavior and reputation") Hist. A writ 
available to a person whose character and repuiation 
had been impeached. 


degradation (<leyg-ra-day-shan). 1. A reduction in 
rank, degree, or dignity; specif. censure of a cle 
member by divestiture of holy orders, either by 
word or by a solemn divestiture of robes and other 
insignia, CE neeostrion 4; DEPRIVATION (@). 2. A moral 
or intellectual decadence or degeneration; a lessen- 
ing of a person's or thing's character or quality 
<degradauion of resources>. 3. A wearing down of 
something, as by erosion. 


de gratia (dee gray-shee-a). (Latin) Of favor; by grace, 
as in de speciuli gratia (“of special grace or favor’’), 
degree. 1. peel a classification or specification 
<degrees of proof>. 2. An incremental measure of 
guilt or negligence; a level based on the seriousness 
of an offense <murder in the first degree>. See per. 
GREE OF CREME. 3. A stage in a process; a step ina 
series of steps toward an end <the statute went 
through several degrees of development>. 4, A 
stage in intensity <a high degree of legal skill is 
required>. 5. In the line of descent, a measure of 
removal determining the proximity of a blood or 
marital relationship <the council member did not 
participate in the vote because he was related to one 
of the bidders within the first degree of consanguini- 
ye ® In the civil law, and in the degree-of-relation- 
ship system used by many. American jurisdictions, an 
intestate estate passes to the closest of kin, counting 
degrees of kinship. To calculate the degree of rela- 
tionship of the decedent to the claimant, one counts 
the steps (one for each generation) up from the 
decedent to the nearest common ancestor of the 
decedent and the claimant, and on down to the 
claimant from the common ancestor. The total num- 
ber of steps is the degree of relationship. For exam- 
ple, a decedent's cousin stands in the fourth degree 
of relationship. Degrees of relationship are used not 
only to determine who is the closest heir but also to 
establish the incest prohibition in marriage require- 
ments. — Also termed degree of kin; degree of relation- 
ship; degree of descent. See A¥¥INITY (2), CONSANGUINITY. 
{Cases: Descent and Distribution 622. C.J.S. Descent 
and Distribution § 26.) 
equal degree. A relationship between two or more 
relatives who are the same number of steps away 
from a common ancestor. [Cases: Descent and 
Distribution C922. (.J.S. Descent and Distribution 
§ 26.) 


prohibited degree. A degree of relationship so 
close (as between brother and sister) that mar- 
riage between the persons is forbidden by law. © 
Generally, with slight variations from jurisdiction 
to jurisdiction, the law forbids marriages between 
all ns fineally related and within the third 
civi-law d of relationship. That is, aunt- 
nephew and uncle-niece relations are prohibited. 
Prohibited degrees are also known as Levitical de- 
grees, since the incest prohibition is pronounced in 
the Bible in Leviticus 18:6-18. — Also termed 
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forbidden e. (Cases: Marriage G10. C.J.S. 
Marriage § 17.) . : 

6. A title conferred on a graduate of a school, 

college, or university, either after the completion of 

required studies or in honor of special achievements 

aie began studying for the bar exam the day after 

receiving her law degree>. CE. pirt.oma (3). 


degree of care. A standard of care to be exercised in a 
given situation. See care. [Cases: Negligence 230. 
CJ.S. Negligence §§ 34, 59, 114, 116-117.] 


of crime. 1, A division or classification of a 
single crime into several grades of guilt, according to 
the circumstances surrounding the crime’s commis- 
sion, such as aggravating factors present or the type 


of injury suffered. [Cases: Criminal Law 28. CJ.S. 
Criminai Law §§ 9, 13.] 2. A division of crimes gener- 


ally, such as felonies or misdemeanors. [Cases: €Ffim- 
inal Law @27. CJ.S. Criminal Law §§ 9-12.) 

degree of descent. See DEGREE (5). 

degree of kin. See DEGREE (5). 

degree of negligence. One of the varying levels of 
negligence typically designated as slight negligence, 
oninaey negligence, an negligence. See Nec 
LIGENCE. (Cases: Negligence €=272-276. C_J.S. Negli- 

_ gence §§ 88-113.) 


“Although the common law t ot Gegrees of li- 


eager poy gh in many iC- 
di Tas of wenliganes Sent i nized i upkee 
rees ence is ina f 
of juriodl In regard to the distinction be- 
tween gross ni ce. Furthermore, legisia- 

ters have not been dissuaded from using the di 
negligence t when It is to achieve a legisia- 
“ S7A Am. Jur. 2d gence § 233, at 274 


degree of proof. 1. sURDEN OF PROOF. 2. BURDEN OF PRO- 
DUCTION, 


degree of relationship. See DEGREE (5). 


de haerede deliberando illi qui habet custodiam terrae 
(dec: hi-ree-dee di-lib 9-ran-doh il-1 kwi hay-bat ka- 
stoh-dee-om ter-ec), x. [Law Latin “for delivering an 
heir to him who has wardship of the land”} Hist. A 
writ ordering the sheriff to deliver an heir to a 
person who had wardship. 


de haerede rapto et abducto (dee hi-ree-dee rap-toh et 
ab-dok-toh), n. [Law Latin “of an heir ravished and 
carried away"] Hist. A writ allowing a lord to recover 
a ward who had been taken by another person. 


de haeretico comburendo (dee hi-ret-i-koh . kom-bya- 
ren-doh), ». [Law Latin “of burning a heretic”) Hist, 
1. A writ ordering the execution by burning of a 
convicted heretic. who refused to recant, or was 
convicted of heresy aguin after recanting. — Also 
termed writ de haerelico comburendo. 


“(Wie find among our anclent pracedents a wiit de haereti- 
oe Pebble fds sg Myrdal ern 


de idiota inquirendo 


the case of Sawtre (1400) Is a clear case in which the 
tule of the canon law was fed. He was convicted of 


Ishop and his provincial Council, as a relapsed 
On this conviction the king Issued a writ de haeretl- 
urendo, This case clearty shows that the 
recognized the rule of the canon law ....” 1 Willlam 
Holdsworth, A History of English Law 617 (7th ed. 1956). 


2. The first English penal law against heresy, enact- 
ed in 1401 (2 Hen. 4, ch. 15). @ The law authorized 
the burning of defendants who relapsed or refused 
to abandon their heretical opinions. 


oe to beget 
jet a 
ex Polack & Freder- 


some there was too litte heresy 

settled course of ." 2 Frade: 

ic Maittand, The of English Law Before the Time of 
Edward 1544 (1899). 


deherison (dee-her-i-zen). See DISINIERSTANCE. 
deh 


respectuando (dee ha-may-jee-oh ri-spek- 
tyoo-an-doh), n. (Law Latin “for respiting or post- 
poning homage”] Hist. A writ to postpone an hom- 
age. See HOMAGE. 


de homine capto in withernamium (dee hom-a-nee ka 


toh in with ot-hay meson. n. {Law Latin “for tak- 
ing a man in withernam”] ist. A writ to seize and 
jail a person who took a bondman out of the county 
to keep the bondman from being replevied, @ The 
defendant was jailed without bail until the bondman 
was returned. See wrttterxaM. 


de homine replegiando (dee hom-a-nee ri-plee-jee-an- 


doh), n. [Law Latin “for replevying a man”) A writ 
to replevy a person out of jail or out of the custody 
of another person after giving security that the re- 
plevied person will answer any charge. 

‘The writ de homine replegiando ties to reptevy a man out 


of prison, or cut of the of any private person, (in the 
en {n distress may be reptev- 


3 jurisdiction, the 


en Kemmerer load gg mer 
re numerous Ss, 6 crown 
is con Bg lam Blackstone, Commentaries on the 
Laws of England 129 (17668). 


dehors (da-hor or da-horz). [Law French} Outside; 


beyond the scope of <the court cannot consider the 
document because it is dehors the record>. 


de identitate nominis (dec \-clen-te-tay-tee_ nom-a-nis), 


n. (Law Latin “of identity of name") Mist. A writ to 
free a person mistaken for someone else with the 
same name and then falscly arrested and impris- 
oned. — Alsy termed de idemptitate nominis. 


de idiota inguirendo (dee id-ee-oh-ta in-kwi-ren-doh or 


in-kwea-ren-doh). [Latin “of is ide concerning an 
idiot”) Hist. A writ directing the sheriff to open an 
inquiry before a jury of 12 into whether a person is 


Dei gratia 


an idiot, that is, mentally incapable of managing 
personal affairs. 

Dei gratia (dee-t gray-shee-s). [Latin] By the grace of 
God. @ This phrase was often used in rulers’ titles to 
show that their authority was by divine right. It was 
also formerly used in tides of magistrates and other 
ollicers. 


de iis qui ponendi sunt in assisis (dee 1-as kwi pa-nen- 
di sant in a-st-z0z), 2. [Law Latin “of those who are 
to be put on assizes”) Hist, The statute establishing 
juror qualifications. 21 Edw. 

dei judicium (dee-1 joo-dish-ee-om). [Latin “God's 
judgment’) A tial by ordeal. See oxpeat. 

de incremento (dee in-krd-men-toh). [Law Latin “of 
increase”) Hist. Additional. @ Costs de incremento are 
costs awarded by a court in addition to costs award- 
ed by the jury. 


de industria (dee in-dos-tree-o). [Latin] Hist. De- 


signedly; on purpose. 

de ingressu (dee in-gres-[y]oo). n. (Law Latin “of en- 
try"] Alig. A writ allowing entry into lands or tene- 
ments. 

de injuria (dee in-joor-ee-a). [Law Latin “of injury”) 
Hist, Of injury. @ A waverse de injuria, contained ina 
replication in a trespass action, denies the defen- 
dant’s excuse for the wrong done. See TRAVERSE. 


de inofficioso testamento (dee in-a-fish-ee-oh-soh tes-ta- 
men-toh). [Latin} Reman law. Concerning an inolli- 
civus or undutiful will. See tnorriciosus; QUERELA 
INOFFICIOSL TESTAMENT 1. 

de integro (dve in-ta-groh), n. [Latin] Again: a second 
time. 

de intrusione (dee in-troo-zhee-oh-nee), n. [Law Latin 
“of intrusion”) Hist. A writ available to a reversioner 
when the tenant dies and a stranger occupies the 
land. 

dejeration (dej-a-ray-shon). The act of taking a solemn 
oath. 


de jure (di juur-ee also dee or day), adj. (Law Latin “as 
a matter of law") Existing by right or according to 
law <de jure segregation during the pre-Brown 
era>. Cf. DE FACTO; DE GRATIA. 

de jure corporation. See CORPORATION. 

de jure government. See GOVERNMENT. 

de jure officer. Sce officer de jure wnGer OFFICER (D. 

de jure segregation. Sce sxGREGATION. 

de lana caprina (rixari) (dee lay-na ka-pri-na rik-sair- 
1). (Latin) Hist. To contend about a goat's hair; to 
dispute about nothing. 

delantal (di-lan-tal). [Old English) Hist. See Uivtaxn. 

de la plus belle (de tah ploo bel), adj. (Law French] 
Hist. OF the most lair. @ This term described a form 
of dower assigned out of the husband's best tene- 
ments. The term was used in military tenures bu 
was abolished by St. 12 Car. 2, ch. 24. — Also 
termed de la pluis beale. 
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delate (di-layt), vb. To accuse, to inform against, to 
denounce in’ court, a F 
court. — delation, ». — delator, 2. 


de latere (lee lat-or-ce). [Latin] OF collaterals; from 
the side.” 


delatio («li-lay-shee-oh), x. (fr. Usain deferre “to de- 
nounce’) Rowan & civil law. L.A accusation. 2, 
Information. 


delator («i-lay-tar), u. [Latin] Roman law. 1. An inform. 
ev. 2. An accuser; esp., a person who made a practice 
of informing on and prosecuting others, esp. for 
fiscal offenses. © ‘This was at first encouraged. but 
later the informer became subject to the death pen- 
alty. Pl. delatores. 


delatura (del-a-tyoor-a), n. [fr. Latin deferre “to de- 
nounce”} Hist. A reward given to an informer. 


delay, ». 1. ‘The act of postponing or sowing <the 
continuance was sought for no purpose other than 
delay>. Cf. vexarious pevay. 2. An instance at which 
something is postponed or slowed <the delay in 
starting the trial made it difficult for all the witnesses 
lo attend>. 3. The period during which something 


is postponed or slowed <during the delay, the case 


settled>. 4. Civil law, ‘The period within which a 
party to a suit: must take some action, such as 
perfecting an appeal or responding to a written- 
cliscovery request <the delay tor responding to writ- 
ten interrogatories is 15 Cuys after Uhe date they are 
served on the responding party>. 


delayed appeal. See wren. 


delayed-compliance order. Environmental law. \v or- 
der issued by the Environmental Protection Agency 
or by a state agency to an existing source of pollu- 
tarts, whereby the deadline for complying with an 
implementation plan is postponed. See impLeMenta- 
VION PLAN. (Cases: Environmental Law 19.) 


a Scottish ecclesiastical § 
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delayed funds availability. A hold that a bank places: + 


on uncollected funds that are represented by a de- 
posited check. — Abbr. DFA. 

delayed sentence. See SENTENCE. 

delay rental. Oi! & gas. A payment from the lessee to 
the lessor made to maintain the mineral lease from 
period to period during the primary term without 
an obligation to drill. See prmgancmenay RENTAL 
chause; “or” lease, “unless” lease under Lease; Path-UP 
LEASE, 

del bien estre (del been es-ior). [Law French] Hist, OF 
well-being. See ve HENE ESSE. 

del credere (del kred-a-ray or kray-cla-ray). adj. [Ual- 
ian) OF belief or trust. 


“De; credere’ agents for the sale of goods, in consides- 
ation of a higher payment than usual, become res nsible 


for the solv of the person to whom th them. 
Thomes E. Holland, The Elements of dunsanudence 304 
(13th ed. 1924). 

del credere agent. See AGENT (2). 

del credere bailiff, See racior. 


del credere commission. A factor's commission that is 
increased because the factor guarantees the payment 
to the principal of all debts that become due through 
the agency relationship. (Cases: Factors 29. ] 


Potion.  Srery Cor mere ee ere 


delectus personae (di-lek-tas 
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del credere factor. See del credere agent under AGENT. 
r-soh-nee). [Latin 
“choice of the person”} The rule that when personal 
relations are important, a person cannot be com- 
pelled to associate with another person. @ Based on 
this principle, a partner has the right to accept or 
reject a candidate proposed as a new partner. 


delegable duty. See puty (1. 


- delegate (del-a-git), x. 1. One who represents or acts 


for another person or a group. 2. Parliamentary law. 
A voting member of a convention, whether entitled 
to vote as an elected or appointed delegate (sense 1), 
as an upgraded alternate, or ex officio. See CONvEN- 
TION (4); ALTERNATE; EX OFFICIO. 
instructed delegate. A delegate bound to vote ac- 
cording to a constituency’s exp: 
uninstructed delegate; UNIT RULE (2). 
uninstructed delegate. A delegate who is not in- 
structed and may therefore vote according to his 
or her conscience. Cf. instructed : 


delegate assembly. See CONVENTION (4). 


$ 


_ delegated legislation. See REGULATION (3). 


delegated power. See POWER (3). 


delegatee (del-a-ga-tee). An agent or representative to 
whom a matter is delegated. 


; delegnton: n. 1. The act of entrusting another with 


authority or empowering another to act as an agent 
or representative <delegation of contractual 
duties>. 2. A group of representatives <a large 
delegation from Texas>. — del (del-e gayt) 
(for sense 1\, vb. — delegable (del-o-ga-bel) (for 
sense 1), adj. 


_ delegation doctrine. Constitutional law. The principle 


(based on the separation-of-powers concept) limiting 
press ala ability to transfer its legislative power to 
another governmental branch, esp. the executive 
branch. © Delegation is permitted only if Congress 
prescribes an intelligible principle to guide an execu- 
live agency in making policy. — Also termed nondele- 
@ation doctrine. [Cases:: Constitutional Law ¢=59. 
C.).S. Constitution: Law §§ 137, 139.] 

delegation of duties. Contracts. A transaction by which 
2 party to a contract arranges to have a third party 
perform the party's contractual duties. 


* delegation of powers. A transfer of authority by one 


branch of government to another branch or to an 


_ administwwative agency. See DELEGATION DOCTRINE. 


(C-ases: Constitutional Law €59, 75. C.J.S. Constitu- 
tional Law §§ 137, 139, 175.) ; 


, de legatis et fidet cammissis (dee li-gay-tis et ft-dee-t 


ko-mis-is). [Latin] Of legacies and trusts. © This is a 
title in the Pandects. 


delegator (del-i-gay-tar or -tor). One who delegates (a 


7 
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responsibility, etc.) to another. 


de lege ferenda (dee Te fa-ren-do). [Latin “from 
law to be "] intl law. A proposed principle 
that might be applied to a given situation instead or 


in the absence o} 


a legal principle that is in force. Cf. 
18 LEGE LATA. 


deliberate elicitation. Criminal 


deliberate s 


de libero passagio 


de lege lata (dee lee-jee lay-te). [Latin “from law 


") fat'l law. 1. Existing law. 2. The principle 
that a court should decide based on actual law and 
not on how it thinks the law ought to be. Cf. ne Lee 
FERENDA. 


deleterious (del-a-teer-ce-as), adj. 1. Poisonous <dele- 


terious toxins>. 2, Unwholesome; psychologically or 
physically harmful <deleterious influence>. —.. 


de libera falda (dee lib-or-a fal-do or fawl-da), ». [Law 


Latin “of free fold") Hist. A writ allowing a free 
feeding, esp. of sheep on land. © This was a form of 


quod permittat. 


de libera piscaria (dee lib-sr-o pi-skair-ee-a), n. [Law 


Latin “of free fishery”) Hist. A writ allowing an 
exclusive right to fish on public navigable water. ¢ 


This was a form of quod permitiat. 


deliberate (di-lib-[o]-rit), adj. 1. Intentional; premedi- 


tated; fully considered. 2. Unimpulsive; slow in de- 
ciding. 


deliberate (di-lib-a-rate), vb. (Of a court. jury, etc.) to 


weigh and analyze all the evidence after closing 
arguments <the jury deliberated for 12 hours before 
reaching a verdict>. 


edure. The purpose- 
ful yet covert drawing forth of an incriminating 
respouse (usu. nut during = formal interrogation) 
from a suspect whose Sixth Amendment right to 
counsel has attached but who has not waived that 
right. © Deliberate elicitation may occur, for exam- 
ple, when a police officer engages an arrested sus- 
ect in conversation on the way to the police station. 
liberate elicitation violates the Sixth Amendment. 
Massich v. United States, 377 U.S. 201, 84 S.Ct. 1199 
(1964). See MASSIAH RULE. 


|. deliberate indifference. See INDIFFERENCE. 
deliberate-indifference instruction. See jews. 1N- 


STRUCTION, 


d, with all. As quickly as the mainte- 
nance of law and order and the welfare of the 
peuple will allow, sie with respect to the desegrega- 
tion of public schools. Brown v. Board of Educ., 347 
U.S. 483, 74 S.Ct. 686 (1954). [Cases: Schools 
S139). C.j.S. Civil Rights § 117.) 


deliberation, 2. The act of carefully considering issues 


and options before making a decision or taking some 
action; esp., the process by which a jury reaches a 
verdict, as by analyzing, discussing, and weighin 

the evidence. See CONSIDERATION (3). (Cases: Crimina 
Law @°857(1); Federal Civil Procedure ¢71974; Tri- 
al © 306. C.J.S. Criminal Law § 1372; Trial 
§§ 790-796, 799.) — deliberate (di-lib-a-rayt), vd. 


deliberative assembly. See assemecy. 
deliberative-process privilege. See rrivitece (1. 
de libero homine exhibendo (dee lib-or-oh hom-a-nee 


ek-si-ben-doh). [Latin “for the production of a frec 
man"] Roman law. An interdict requiring a free per- 
son to be produced before a magistrate. 


de libero passagio (dee lib-ar-oh pe-say-jee-oh), n. 


{Law Latin “of free passage”) Hist. A writ allowing 
free passage over water. @ This was a form of quod 
ermiltat. 


de libertate probanda 


de libertate probanda (dee lib-ar-tay-tee proh-ban-da), 

n. {Law Latin “for proving liberty") Hist. A writ 

directing a sheriff to take security from a person 

being a villein and to protect that person 

from harassment until the person's status was deter- 
mined by the justices of assize. 


de libertatibus allocandis (dee lib-or-tay-te-bes al-a- 


kan-cis), ». [Law Latin “for allowing liberties") Hist. — 


A writ allowing a person entitled to certain liberties 
to obtain them. 


de licentia transfretandi (dee |t-sen-shee-o trans-fra- 
tan-di), 2. [Law Latin “of permission to cross the 
sea”) Hist. A writ ordering wardens of seaports, on 
certain conditions, to permit any person named in 
the writ to cross the sea. - 
delict (di-likt), n. (Latin delictum “an offense") Roman 
& civil law. A violation of the law; esp., a wrongful 
act or omission civing rise wo a claim for compensa- 
tion; Tort. — Also termed (in Roman law) delictun; 
(in Sa law) délit. (Cases: Torts 1. CJS. Torts 
§§ 2-7.) 
“A delict is a chil wrene: It is an infringement of another's 


pensation 

; the wrongdoer may also ensue.” 1 P.Q.R. Bo- 
pomp. The Law of De 1 (1883). : 
private delict. A wrong regarded Poe asa 
matter of compensation between individuals. 
publie delict. A wrong for which the community as 
a whole takes steps to punish the offender. Cf. 
public fort under toxr. 
quasi-delict. 1. Roman law. A residuary category of 
private wrongs, characterized by either vicarious 
or strict liability. 


nian enumerates four cases of obil- 


Wi the ... there was a ae 
mi B be tervered earmiis cocune as . 
the ined Sy oan free ag thel emnpiy 
comm slaves or if 
.--.” RW. tee, the Elements of Roman Law 401-02 (4! 
ed. 1856). 
2. See quasi-offense under OFFENSE (2). 3. Scots law. 
Tortious conduct that is negligent, as opposed to 
intentional. 


delictal. See vencruat 


deliction (di-lik-shan). The loss of land by gradual, 
natural changes, such as erosion resulting from a 
change in the course of a river or stream. Cf. accre- 
TION ()} ALLUVION; AVULSION (2); EROSION. (Cases: Navi- 
gable Waters €°44; Waters and Water Courses 
$93. C.J.S. Navigable Waters § 94, Waters 
§§ 177-182, 184-185. 


delictual (di-lik-cha-wal), adj. Of, relating to, or in- 
volving a delict; ‘tortious. — Also termed delictal. 


delictual fault. See raur. 
delictum, See pEiicr. 
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delimination. The act of marking a boundary or 
fixing a limit. 

delimit (di-lins-it), vb. To mark (a boundary); to fix (a 
limit). aa : a 

delimitation. A fixing of limits or boundaries. 

delineational gerrymandering. See GERRYMANDERING. 


delinquency, n. 1. A failure or omission; a violation of 


a law or duty. See JUVENILE DELINQUENCY. 2. A debt 
that is overdue in payment. 


delinquency charge. See citarce. 
delinquency jurisdiction. See jurispicrion. 


delinquent, adj. 1. (Of a person) failing to perform an 
obligation. 2, (Of a person) guilty of serious antiso- 
cial or criminal-conduct. 3. (Of an obligation) past 
due or unperformed. 


delinquent, n. 1. A person who fails to perform an 


_. obligation. 2. A person guilty of serious antisocial or 
> ‘criminal conduct. 3. JUVENILE DELINQLENT. 


delinquent child. See cio. 

delinquent minor. See JUVENILE DELINQUENT. 

delinquent tax. See TAX. 

de liquido in ie bar (dee lik-wi-doh in lik-wi-dam). 
{Law Latin] Scots law. OF a liquid claim against a 


liquid claim. © The phrase ap ed in reference to 
the extinguishment of a claim by setoff. 


delirium. 1. A disordered mental state, often occur- 
ring during illness. 2. Exaggerated excitement. 3. A 
delusion; a hallucination. 


delirium tremens. An illness characterized by halluci- 
_nations and violent trembling, induced by excessive 
consumption of alcohol over a long period. — Abbr. 
d.t.'s, — Also termed mania a potu; setiled insanity. 


delisting, n. The suspension of the privilege of having 


a security listed on an exchange. @ Delisting results 
from failing to meet the exchange's listing require- 


ments, as by not complying with the minimum net- ; 


asset uirement. CF. perecisrration. [Cases: Ex- 
changes $13.10. C.J.S. Exchanges §§ 17-18.] — del- 
ist, vd. 

délit. See vetict. 

deliverance. 1. A jury's verdict. 2. A judicial opinion 
or judgment. 3, A court’s order directing that a 
person in custody be released; esp., such an order by 
an ecclesiastical court. — Also termed writ of deliver- 
ance. 4, Archaic. In a replevin action, a writ ordering 
the redelivery to the owner of goods. : 


second deliverance. Hist. A second replevin remedy 
after the plaintiff has been nonsuited and the 
distrained property has been returned to the de- 
fendant. — Also termed writ of second deltverance. 


another pei g bid and so in infinitum, to 
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3 Wiliam Commentaries on the Laws of Eng- 
Jand 150 (1767). ae . 

5. Such a release (as in sense 3) or redelivery (as in 
sense 4). 


delivered at frontier. A mercantile-contract term allo- 
cating the rights and duties of the buyer and the 
seller of goods with respect to delivery, payment, 
and lars of loss, whereby the a cout (1) clear the 
goods for export, (2) arrange and pay for transpor- 
tation, and (). deliver the goods rae specified ace 
on the importing nation’s border. @ The seller's 
delivery is complete (and the risk of loss passes to 
the buyer) when the goods arrive at the designated 
int and are placed at the disposal of the buyer. 
This term is generally used when the delivery p 
is on land, but it places no explicit restrictions on the 


mode of carriage. If the delivery place is a border 
port and delivery is complete either onboard of: 


alongside the vessel, the term delivered ex ship or 
delivered ex quay is preferred. — Abbr. DAF. Cf. peuiv- 
ERED EX SHIP; DELIVERED EX QUAY. 


delivered duty paid. A mercantile-contract term allo- 
cating the rights and duties of the buyer and the 
seller of with respect to delivery, payment, 
and risk of loss, whereby the seller must (1) clear the 
goods for export, (2) bear the costs of carriage, (3) 
pav the buyer’s import duties, and (4) make the 
goods available to the buyer onboard the carrier at 
the destination. © The seller's delivery is complete 
(and the risk of loss passes to the buyer) when the 
seller's carrier arrives at the agreed destination. This 
term is gencrally used when the delivery place is on 
land, but it places no ra aa restrictions on the 
mode of carriage. If the delivery point is a port and 
delivery is complete either onboard or alongside the 
vessel, the term delivered ex ship or delivered ex quay is 
preferred. — Abbr. DDP. Cf. peLiverep DUTY UNPAID; 
DELIVERED EX SIP; DELIVERED EX QUAY. 


delivered duty unpaid. A mercantile-contract term 


allocating the rights and duties of the buyer and the * 


seller of goods with respect to delivery, payment, 
and risk of loss, whereby the seller must (1) clear the 
‘oods for export, (2) bear the costs of carriage pe 
rom unloading charges and import duties), and (3) 
make the g available to the buyer onboard the 
carrier at the destination. @ The seller's delivery is 
complete (and the risk of loss passes to the buyer) 
when the seller's carrier arrives at the agreed desti- 
nation. The buyer is respoeule for all import 
duties. This term is generally used when the delivery 
place is on land, but it places no explicit restrictions 
on the mode of carriage. If the delivery point is a 
Port and delivery is complete either onboard or 
alongside the vessel, the term delivered ex ship or 
ftuered ex quay is preferred. — Abbr. DDU. Cf. ne 
LIVERED DUTY PAID; DELIVERED EX SIP; DELIVERED EX 
Quay. ; 


e . A mercantile-contract term allocat- 
ing the rights and duties of the buyer and the seller 
of with respect to delivery, payment, and risk 
of loss, whereby the seller must (1) clear the goods 
for export, (2) bear the costs of transportation to the 
port named by the importing buyer, and (3) place 
the goods alongside the ship in the port of destina- 
tion. © The seller's delivery ts complete (and the risk 


delivery 


of loss passes to the buyer) when the goods are 


‘unloaded in the destination port. This term is used 


only when goods are transported by sea or inland . 
waterway. — Abbr. DEQ. Cf. DELIVERED EX SINIP; FREE 
ALONGSIDE SHIP. 


delivered ex ship. A mercantile-contract term allocat- 


ing the rights and duties of the buyer and the seller 
of goods with respect to delivery, payment, and risk 
of loss, whereby the seller must clear the goods for 
export and bear the costs of transportation (apart 
from unloading charges and import duties) to the 
importing nation’s port of destination. ® The seller's 
delivery is complete (and the risk of loss passes to 
the buyer) when the seller's carrier arrives at the 
destination port. This term is used only when goods 
are transported by sea or inland waterway. — Abbr. 
DES. Cf. DELIVERED EX QUAY; FREE ON BOARD. 


delivery, n. 1. The formal act of transferring some- 


thing, such as a deed; the giving or yielding posses- 
sion or control of something to another. 2. The 
thing so transferred or conveyed. Cf. Livery. — 
deliver, vb. ‘ 


absolute delivery. A delivery that is complete upon 
the actual transfer of the instrument from the 
grantor's possession. @ Such a delivery does not 
usu. depend on recordation. 


actual delivery. The act of giving real and immedii- 
ate possession to the buyer or the buyer's agent. 


conditional delivery. A delivery that passes posses- 
sion subject to the happening of a specified event. 
©@ Possession passes immediately; tide remains con- 
ditional. 

constructive delivery. An act that amounts to a 
transfer of title by operation of law when actual 
transfer is impractical or impossible. @ For exam- 
ple, the delivery of a depusit-box key by someone 
who is ill and immobile may amount tv a construc- 
tive delivery of the box’s contents even theugh the 
box may be miles away. For the three traditional 
types of constructive delivery, sce ATIORNMENT; 
CONSTEUGTUM POSSESSORIGM; TRADITIO BREVI MANU, 
good delivery. Securities. The basic conditions for 
delivery of a security, including that (1) the certifi- 
cate is in good condition, (2) the certilicate belongs 
to the person transferring it, (3) the certificate is 
properly indorsed, and (4) any legal documents - 
necessary for negotiability must accompany the 
certificate. 


jail delivery. Sce Jau. DELIVERY. 


second delivery. A legal delivery by the depositary 
of a deed placed in escrow. [Cases: Deeds G58. 
CJS. Deeds §§ 93-97.] 


symbolic delivery. The constructive delivery of the 
subject matter of a sale or gift by the actual deliv- 
ery of an article that represents the item, that 
renders access to it possible, or that provides evi- 
dence of the title to it, such as the key to a 
warehouse or a bill of lading for goods on ship- 
board. {[Cases: Sales © 162. CJj.S. Sales 
§§ 172-173.) 


delivery bond 


unconditional delivery. A delivery that immediately 
passes both possession and title and that takes 
effect immediately. 


delivery bond. See forthcoming bond under sOND (. 


delivery in escrow. The physical transfer of some- 
thing to an escrow agent to be held until some 
condition is met, at which time the agent will release 
it. © An example of such a reed is a stock buyer's 
transfer of cash to a bank that will give the seller the 
cash upon receiving the stock certificates. This type 
of delivery creates iminediate conditional rights in 
the promisee. The device may be used to create an 
option contract in which the promisee has the op- 
tion. See escrow. (Cases: Deposits and Escrows 14. 
C.J.S. Depositaries $§ 10, 23; Escrows § 7.) 


delivery of deed. The placing of a deed in the grant- 
ee’s hands or within the grantee's control. @ By this 
uct, the tor shows an intention that the deed 
operates immediately as a conveyance. A deed ma 
also be held to be delivered when the grantor mani- 
fests the intention to complete the conveyance, re- 
gardless of actual delivery. [Cases:;: Deeds €°54-67. 
C.J.S. Deeds §§ 74-97. 


delivery order. A written order to deliver goods, 
directed to a warehouseman, carrier, or other per- 
son who ordinarily issues warehouse receipts or bills 
of lading. UCC § 7-102(a)(5). 

de lycranda dote (dee loo-kran-da doh-tee). [Latin “of 
being enriched by the dowry"] Hist. A spousal agree- 
ment giving a husband the right to retain his wife's 
dowry upon her death. 


de lunatico inquirendo (dee loo-nat-a-koh in-kwo-ren- 
doh), n. [Law Latin “for inquiring about a lunatic’) 
Hist. A writ or commission to determine whether a 
erson is a lunatic. — Also termed commission of 
unacy. 
dem. abbr. DEMISE. 
de magna assisa eligenda (dee mag-no @-st-za el-i-jen- 
da), n. (Law Latin “of choosing the grand assize”] 
Hist. A writ ordering a sheriff to summon 4 knights 
to give oaths before the justices of assize and then 
choose 12 more knights to form a grand assize to 
determine who had the right in a writ of right. 


de malo (dee mal-oh). [Law Latin] Of illness. © This 
term defined certain legal excuses, such as de malo 
lect’ (“of illness in bed”), de malo veniendi (‘of iliness 
or misfortune in coming where the court is”), and de 
malo villas (“of illness in town where the cuurt is”). 
as cakraang n. 1. The assertion of a legal or procedural 
right. 
contingent demand. A demand that cannot be fixed 
because it depends on the occurrence of a contin- 
gency. 
cross-demand. A party’s demand opposing an ad- 
verse party's demand. See COUNTERCLAIM; CROSS. 
CLAIM. 


demand in reconvention. See reconventional demand. 
incidental demand. Civil law. A plea by which a 
party other than the plaintiff asserts a claim that is 


related to the plaintiff's suit. ¢ Examples imdude a 
cross-claim, a demand against a third party, an 
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intervention, and a reconventional demand. La. 
Code Civ. Proc. art. 1031. 


legal demand. A lawful demand made by an au- 
thorized person. _ 

main deniand. Civil law. A plaintiff's principal or 
primary claim against one or more defendants, 


contained in an original or validly amended plead- 
ing. — Also termed principal demand; principal ac- 
tion, ; 


reconventional demand. Civil law. A plea by which a 
defendant asserts any claim that it has against the 
plaintiff, or any offset against the plainuff's claim. 
© This plea is similar to the common-law counter- 
claim. Code Civ. Proc. 1061 et seq. — Also 
termed demand in reconvention. 


2. Parliamentary law. A request, usu. invoking a 
right, that must be granted on a single member's 
motion. See request. 3. A request for ap har a ofa 
debt or an amount due. [Cases: Bills and Notes 
3393-399. C.J.S. Bills and Notes; Letters of Credit 
§§ 97-98, 202, 204-205, 212, 257.] 


personal demand. An in-person demand for pay- 
ment upon the drawer, maker, or acceptor of a bill 
or note. 


4. In economics, the intensity of buyer pressure on 
the availability and- cost of a commodity or service. 


aggregate demand. 1. The total amount spent on 
goods and services in an economy during a specif- 
ic period. 2. The total demand for a firm's prod- 
ucts and services during a specific period. 


derived demand. Product demand that is related to 
another product's demand. 


demand, vb. 1. To ciaitn as one’s due, to require; to 
seek relief. 2. To summon; to call into court. 


demandant. Archaic. The plaintiff in a real action (the 
defendant being culled a tenant). See real action un- 
der ACTION (4). 


demand clause. A provision in a note allowing the 
holder to compel full payment if the maker fails to 
meet an installment. Cf. acces eraTion CLAUSE. [Cases: 
Bills and Notes 129(3). C.J.S. Bills and Notes; Let- 
ters of Credit § 90.] 


demand deposit. See perosrr (2). 
demand draft. See sight draft under prarr. 


demand for document inspection. See request FoR 
PRODUCTION. 


demand for relief. See raaven FOR RELIEF, 


demand in reconvention. See reconventional demand 
under DEMAND. 


demand instrument. An instrument payable on de- 
mand, at sight, or on presentation, as opposed to an 
instrument that is payable at a set future date. — 
Also termed demand note. [Cases: Bills and Notes 
> 129(3). C_].S. Bills and Notes; Leiters of Credit § 90.} 


. demand letter. A letter by which one party explains its 


legal position in a dispute and requests that the 
recipient take some action (such as paying money 
owed), or else risk being sued. © Under some stat- 
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utes (esp. consumer-protection laws), a demand let- - 


ter is a prerequisite for filing a lawsuit. 
demand loan. See call loan under tan. 
demand note. 1. Nore (1). 2. DEMAND INSTRUMENT. 


- demand of oyer. Hist. The assertion of a party's right 


to hear, read, or inspect a deed of which profert is 
made by the opposing party in a pleading. See over 
13). 


demand of view. Hist. In a real action, a request by a 
defendant (called a tenant) vo see the thing at issue 
to ascertain its identity and the circumstances of the 
claim. © If a real action was brought against a tenant 
who did not know what land was at issue, the tenant 
might demand a view. See view (4. 


demand-pull inflation. See inrtaTion. 


demandress. Archaic. A female demandant. See peMan- 
DANT. 

de manucaptione (dee man-ya-kap-shee-oh-nee), 1. 
(Law Latin “of manucaption”) Hist. A writ ordering 
a sheriff to release on sufficient bail an accused felon 
whose initial offer of bail had been rejected. 


de manutenendo (dee man-ye-ta-nen-doh), n. [Law Lat- 
in “of maintenance”) Hist. A writ against a person 
who has wrongfully meddled in a lawsuit by provid- 
ing assistance to a party to continue the litigation. 
See MAINTENANCE (6). 


demarcation line. Ini’! law. A provisional border 
having the function of separating territories under 
different jurisdictions, usu. established when the 
political situation does not admit a final boundary 
arrangement. — Also termed line of demarcation. 


démarche cay -moabeee): {French “gait; walk") An oral 
or written diplomatic statement, esp. one containing 
a demand, offer, protest, threat, or the like. — Also 
spelled demarche. See aipe-MEMOME. 


de maritagio amisso per defaltam (dce war-o-tay-jee- 
oh o-mis-oh par da-fawl-tam). ». (Law Latin) Hist. A 
writ available to a tenant of a frankmarriage ta. 
regain land lost by default. 

dematerialized security. Sec uncertificated security un- 
der security. 


de me (dee mee). {Latin} Of me. © ‘This phrase ap- 
poure in feudal grants to confirm that a superior 
ord’s permission was not necded for the convey- 
ance. This was distinguished from a conveyance a me 
de superiore meo (“from me of my superior”), in which 
the estate was to be held of the superior, and was 
invalid unless confirmed by the superior. Ch a ME. 


demeanor. Outward appearance or behavior, such as 
facial expressions, tone of voice, gestures, and the 
hesitation or readiness to answer questions. @ In 
evaluating credibility, the jury may consider the 
witness's demeanor. [Cases: Witnesses 315. C_J.S. 
Witnesses § 567.) 


demeanor evidence. See EVIDENCE. 
demease (di-meez), n. Hist. Death. See pease (D. 


de .medietate linguae (dee mee-dee-o-tay-tee ling- 
gwee). [Law Latin] Of half-tongue. @ This term 
lescribes a jury made up of an equal number ‘of 
natives and aliens. Edward III originally provided 


demi 


for such a jury in commercial cases when one party 
was an alien. It was later extended to criminal cases.: 
If enough aliens could not be found, trial proceeded 
with the available number. ; 


de medio (dee mee-dee-oh), n. [Law Latin “of mesne"] | 
Hist. A writ against a mesne (i.e.. middle) lord two 
protect an undertenant from harassment by a para- 
mount lord for rent actually due from the mesne 
lord. — Also termed writ of mesne. 


de melioribus damnis (dee mee-lee-or-2-bas dam-nis). 
{Law Latin) Of the better damages. © This term 
describes a plaintiff's election of the defendant 
against which to take judgment when the jury has 
mistakenly awarded separate damages against two or 
more defendants for a joint tort. Under these cir- 
cumstances, the plaintiff could take a judgment 
- against the defendant that had been assessed the 


“ greatest damages, and then enter .a nolle prosequi 


against the others. (Cases: Judgment 240, 256(4, 
5). CJ.S. Judgments §§ 39-41, 58-59.) 


demembration (dee-mem-bray-shan), n. The cutting 
off of a limb; dismemberment; mutilation. 


demented, adj. Not of sound mind; insane. 


dementenant en avant (da-men-to-nahnt on 9-vahnt). 
(Law French] From this time forward. 


de mercatoribus (dee mar-ko-tor-a-bas), n. [Latin “of 


_ merchants”) Hist. The title of two statutes enacted in 


the Hith and 13th years of the reign of Edward I, 
proving that the land of a business debtor could be 
held by a creditor as security until the debt was paid. 


“But by the statute ce mercatoribus ... the whole of a 

man’s lands was llabie to be pledged In a statute merchant, 

for a debt contracted in trada; though one-half of them was 
to be taken In execution for 


llable to be other debt of the 
owner,” 1 Willlam Blackstone, Commentaries on the Laws of 
Engla-d 161 (1765). 
demesne (di-mayn or di-meen), n. [French] 1. At com- 
mon law, land held in one’s own right, and not 
through 2 superior; esp., land attached to a manor 
and reserved for the court’s-own use. 2. Domain; 
realm. — Also spelled demain. 


ancient demesne. Hist. A manor that was held by 
the Crown at the time of William the Conqueror 
and was recorded in the Domesday Book. 


demesne as of fee. Hist. Complete ownership of 
something. 
"But there Is this distinction between the two species of 


hereditaments: that, of a ea} Inheritance a man shall 
be sald to be seised in as of fee 


thing derived cut of it; resem 
uf the civil taw.” 2 Willlam Blackstone, 
Laws of England 106 (1766). 


demesne land. See Linn. 


demesne land of the Crown. See Crown land under 
JAND, 

demesnial (di-may-nee-al or di-meen-ee-al), adj. OF or 
relating to a demesne. 


demi (dem-ce), 1. [French] Half; the half. @ The term 
is most often a combining form, as in demi-sangue. 


demidietas 


demidietas (dem-ee-di-o-tas), n. [Law Latin] A half: a 
moiety. 

demilitarization. Int'l law. The process by which a 
country obligates itself not to station military 
forces — or to maintain military installations — in 
specified areas or zones within its territory. 

demilitarized zone. Intl law. A territorial avea in a 
country or between countries in which no military 
cha or military installations are stationed or main- 
tained. 


demimark. Hist. Half a mark; money equal to six 
shillings and eight pence, required to be tendered in 
a writ of right to force the demandant to prove 
seisin, — Also termed half-mark. 


de minimis (da min-a-mis), adj. [Latin “of the least) 1. 
Trifling; minimal. 2. (Of a or thing) so insignifi- 
cant that a court may overlook it in deciding an issue 
or case. 3, DE MINIMIS NON CURAT LEX. 


de minimis non curat lex (da min-a-mis non kyoor-at 
leks). (Latin) The law does not concern itself with 
trifles. — Often shortened to de minimis. 


de minimis test. Copyright. A judicial test for determin- 
ing whether a contributor to a joint work is an 
author for legal purposes, based on whether the 
joint effort itself is an original expression that quali- 
fies for copyright protection. @ This test has been 
rejected in favor of the copyrightability test by most 
courts that have addr the issue. Cf. com air. 
AwiLiTY Tesr. [Cases: Copyrights and Intellectual 
Property 41(3). C.J.S. Marks, Trade-Naies, 
and Unfair Competition § 190.} 


de minis (dee min-is), n. (Latin “of threats”) Hist. A 
writ ordering a person to keep the peace when the 
pe has threatened another person with bodily 
1am or property destruction. 


deminutio (dee-mi-n[y]oo-shee-oh), n. fr. Latin demi- 
nuere “taking away’) Roman law. A deprivation or 
loss. @© The term appeared, for example, in the 
phrase capitis det:inutio “the loss of civil status.” — 
Also spelled diminutio. Pl. deminutiones (dee-mi- 
n[y]oo-shee-oh-neez). See CAPITIS DEMINLTIO, 


demi-san (dem-ce-sang). [Law French] Hist. Half- 
blood; blood on either the father’s or the mother’s 
side. — Also termed demy-sangue. 


demise (di-miz), n. 1. The conveyance of an estate, 
usu. for a term of years; a lease <the demise of the 
land for une year>. 2. The instrument by which 
such a conveyance is accomplished <the demise set 
forth the terms of the transfer>. 3. The passing of 
property by descent or bequest <a testator's demise 
of $160,000 to charity>. 4. The death of a person or 
(figuratively) of a thing <the corporation's untimely 
. demise>. See veatit. — Abbr. dem. — demise, vd. 


demise of the Crown. The immediate, automatic 
transfer of a kingdom to a successor upon a Sover- 
eign’s death or long absence from the throne. 


“The never Henry, Edward, or ]@ may die; 

but survives them all. For immediately upon th 

dacease of the in his natural capacity, his 

kingship or Im Fie, Boy gc Baggy a 

is vested at once in his heir, who Is, ea instant, 

king to all intents and purposes. And so tender is the law of 
@ possibility of his 
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dissolution is generally called his demise ... an 
merely a transfer of property; for ... when 
of oe thonian tha. tugs boc eatin 
i) ‘8 
th rand o Corised 
lackstone, Co. ries on tha Laws of 


joint demise. In an ejectment action, a demise 
made by two or more persons in one declaration. 
[Cases: Ejectment S65. C.].S. Ejectinent § 61.) 


separate demise. In an ejectment action, a demise 
made solely by the lessor. 


several demise. (o; .) Hist. In an ejectment 
action, a list of y da by all people potentially 
owning the property at issue. used to ensure that 
the plaintiff had proved a lease from the person 
actually having title. See ryrcruenr. 


-ingle demise. In an ejectment action, a declaration 
containing une demise. See ejyecruent. (Cases: 
Ejectment © 65. C.J.S. Ejectment § G1.) 


demise charter. See bareboat charter nnder CHARTER (8). 


demise charterer. See bareboat charter under cuacrer 
(8), : 


demised premises. See presses. 


demisi (di-m1-z1). (fr. Latin deatittere} | have demised. 
This was the operative phrase in a lease. 


demissto (di-mish-ee-oh), n. [fr. Latin demittere “to de- 
mise") Hist. A lease or other transfer. @ Jn an eject- 
ment action, this term was used in the phrase ex 
demissione (“on the demise”) to show that a nominal 
plaintiff (a fictitious person) held an estate on a 
demise from the real plaintill. 


de mittendo tenorem recordi (dee mi-ten-doh ta-nor-am 
ri-kor-di), n. [Law Latin “of sending the tenor of a 
record") Hist. A writ to certify a record under seal. 


demobilization. A dismissal of troops from active ser- 
vice. 


democracy, ». Government by the people, either di- 
rectly or through representatives. Cf. repustic. — 
democratic, adj. 

de moderata misericordia eapienda (dee mod-a-ray-ta 
miz-e-ri-kor-dee-e ka -da), n. [Law Latin “for 
ie, Be aabeg amercement’)} Hist. A writ order- 
ing a bailiff to take a moderate penalty from a party 
who had been excessively penalized in‘a court not of 
record. © The writ was founded on Magna Carta. 


de modo decimandi (dee moh-doh des-0-man-di), 1. 
{Law Latin) Eccles. law. OF a mode of tithing. © This 
refers to any special kind of tithing by custom that is 
different from the general law that usu. required the 
tenth part of an annual increase. For example, it 
could mean a twelfth part of a quantity of hay rather 
than a tenth part or a couple of hens instead of a 
normal tithing of eggs. — Also termed modus deci- 
mandi; modus. 


de momento in momentum (dee ma-men-toh in moa- 
men-tam). [Latin] Scots law. From moment to mo- 
ment. @ The phrase appeared in reference to terms 
for counting. For example, a minor's age was count- 
ed de momento in momentum until the last moment of 
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21 years. The years of prescription were also thus — 


. computed. ; 

demonetization. A disuse of a metal in coinage; a 
withdrawal of the value of a metal as money <the 
demonetization of gold in the United States>. 


demonstratio (dem-un-stray-shee-oh), n. [fr: Latin dem- 
onstrare “to show"} Roman law. 1. A description, as in 
folsa demonstrativ (a false description of something or 
someone in a will). 2. Under the formulary proce- 
dure, the statement of facts in a formula, forming 
the basis of a claim. Pl. demonstrationes (dem-on- 
stray-shee-oh-neez). See FORMULA (2). 


demonstrative bequest. See BEQUEST. 
demonstrative devise. See prvise. 
demonstrative evidence. See EVIDENCE. 
demonstrative legacy. See Lecacy. 


de morte antecessoris (dee mor-tee an-ti-ses-or-is). 
{Law Latin) Scots aw. Concerning the death of the 
ancestor. © The phrase occurs in the brieve of mortan- 
cestry, equivalent to the English mort d'ancestor. 


demote, vb. To lower (a person) in rank, position, or 
pay. See DEGRADATION (1), 


de munere regio (dee myoo-nar-a ree-jee-oh). [Law 
Latin) Scots law. By royal gift. © The plrase de- 
scribed land held under feudal tenure. 


demur (di-mor), vb. 1. To file a demurrer. See pEMUR- 
nex. 2, To object to the legal sufficiency of a daim 
alleged in a pleading without admitting or denying 
the truth of the facts stated. [Cases: Pleading 7189. 
C.j.8. Pleading §§ 235-236, 239, 289-290, 292.} 3. 
‘To object to the legal sufficiency of a claim alleged in 
a peste while admitting the truth of the facts 
stated. 


demurrable (di-mar-a-bal), adj. (Of a claim, pleading. 
etc.) subject to a demiirrer <a demurrable plead- 
ing>. Sce DEMURRER. 


demurrage (di-mar-ij). (usu. pl.) Maritine law. 1. Liqui- 
dated damages owed by a charterer to a shipowner 
for the chartercr's failure to load or unload cargo by 
the agreed time. (Cases: Shipping 170. C.].S. Ship- 
ping §§ 431-432.] 


contract demurrage. A demurrage paid by a ves- 
sel's charterer if the time to load or unload the 
vessel at port takes longer than that agreed on in 
the charterer's contract with the shipowner. CF. 
DISPATCH MONEY, : : we 
"The contract also provide that if ... the | time 
exceeds that fixed by the charter, the charterer wil pay a 
liquidated compensation termed ‘contract demu er 
Frank L. Maraist, Admiralty in a Nutshell.S6 (2d ed. 1988). 


noncontract demurrage. Demurrage not provided 
by contract, but ordered by a court. — Also 
termed damages for detention. 


“Alter the ... days on contract demurrage have expired, 
the charterer of course still remains lable for further delay, 
Is one for noncontract dem 
Uncuicud chee fer Gomaser Moneureon dotoane 
un ja f intra 

may = barely to as sero ped — Pye 
at 212 (2d ed. 1975). ‘ eles. 


demurrer to interrogatories 


' 2. Acharge due for the late return of ocean contain- 
ers or other equipment. 


demurrage lien. Sec Lien. 


demurrant (di-moer-ent). A party who interposes a — 
demurrer. See DEMURRER. | 


demurrer (di-mor-or). (Law French demorer “to wait or 
stay”) A pleading stating that although the facts 
alleged in a complaint may be true, they are insuffi- 
cient for the plaintiff to state a claim for relief and 
for the defendant to frame an answer. @ In most 
jurisdictions, such a pleading is now termed a motion 
to dismiss, but the demurrer is still used in a few 
states, including California, Nebraska, and Pennsyl- 
vania. Cf. peniat 1). (Cases: Federal Civil Procedure 
€>658; Pleading €>189. C.J.S. Pleading §§ 235-236, 
_239, 289-290, 292.] 
is “The word ‘demurrer,’ derived from the Latin demorarl, or 
the French demorrer, meaning to ‘wait or stay,’ imports that 
the pasty demuring waits or stays in his gs in the 
action until the Judgment of the court is given whether he is 
bound to answer to so Insufficient iF aepergh ral party 
may demur to what he deems an Insutticient ing of the 
. The demurrer eral when it was to matter of 
inder the Codes of Civil 
demurrer ore tenus. An oral demurrer. See ORE TE- 


NUS. 
plication require all 


ze core: Cet merece os By Ke 
S paraet ancopsion Wet jections fot junsdletion ot ihe 
ions C) of the 
court, or to the of a pleading, that it does not 
state a cause of action or defence, may be raised on the 
trial by what is called a demurrer ore tenus (that 
mouth).” Edwin &. Bryant, The Law 


oi — by word of a 
o eda Gtaer the Codes of Civil Procedure 179 (2d ed. 


general demurrer. See general exception (1) under EX. 
CEPTION (1). 


parol demurrer. Hist. A suspension of proceedings 
during the minority of an infant. 


speaking demurrer. A demurrer that cannot be 
sustained because it introduces new facts not con- 
tained in the original complaint. [Cases: Pleading 
€ 210. C.J.S. Pleading §§ 289-290.) 


special demurrer. An objection that questions the 
orm of the pleading and states specifically the 
nature of the objection, such as that the pleading 
violates the rules of pleading or practice. [Cases: 
Pleading 206. C.J.S. Pleading § 233.) 


demurrer book. A record of the demurrer issue used 
by the court and counsel in argument. 


demurrer to evidence. A party's objection or excep- 
tion that the evidence is legally insufficient to make a 
case. @ Its effect, upon joinder in the demurrer by 
the opposite party, ts that the jury is discharged and 
the demurrer is entered on record and decided b 
the court. A demurrer to evidence admits the truth 
of all the evidence and the legal deductions from 
that evidence. (Cases: Criminal Law ¢752; Trial 
150. C.J.S. Trial §§ 384-386, 391.) 


demurrer to interrogatories. The objection or reason 
given by a witness for failing to answer an interroga- 


tory. 


demutualization 


demutualization, n. The process of converting a mu- 
tual insurance company (which is owned by its poli- 
cyholders) to a stock insurance company (which is 
owned by outside shareholders), usu. as a means of 
increasing the insurer's capital by allowing the insur- 
er to issue shares. @ About half the states have 
demutualization statutes authorizing such a conver-. 
sion. [Cases: Insurance @°1160. C.J.S. Insurance 
§ 111.] —demutualize, vb. | ee 


demy-sangue. See WEMI-SANGUE. 


den and strond (den an{d] strond). Hist. Permission 
for a ship to run aground or strand itself. 


denarius (di-nair-ee-as), n. [Law Latin “penny”] 1. 
Romun law. The principal silver coin used by the 
Romans. 2. Hist. f Eo ny; a pence. 8. (pi.) 
Slang. Money in general. Pl. rti. — Also termed 
(in senses 1 & 3) pa - 


denarius Dei (di-nair-ee-os dee-1), n. [Law Latin 
“God's penny") Hist. Earnest money exchanged by 
contracting parties, so called because the money was 
originally given either to the church or to the poor. 
@ The denarins Dei was not part of the consider- 
ition. — Also termed argentum Dei. See arRA. 


denationalization. 1. jnt'l law. The unilateral act of a 
counuy in depriving a person of nationality, wheth- 
er by administrative decision or by operation of law. 
© Strictly, the term does not cover a person's renun- 
ciation of citizenship. 2. The act of returning gov- 
ernment ownership and control of an industry or 
function to private ownership and control. — dena- 
tionalize, vb. 


de nativo habendo (dee na-ti-voh ha-ben-doh), n. [Law 
Latin “about a serf to be held”) Hist. A writ directing 
a sheriff to apprehend and return a runaway serf to 
the serf's lord. @ A trial on the writ would determine 
the lord's ownership status. 


de natura brevium (dee na-tyoor-a bree-vee-am). [Lat- 
in} Concerning the nature of writs. @ This was a 
cominon title of textbooks on English medieval law. 


denaturalization. The process by which a government 
deprives a naturalized citizen of all rights, duties, 
and protections of citizenship. See 8 USCA 
§ 145]. — denaturalize, vb. 


denelage. See DANELAW. 


denial, n. 1. A refusal or rejection; esp., a court's 
refusal to ta request presented in a motion or 
petition <denial of the motion for summary judg- 
ment>. 2, A defendant's response controverting the 
facts that a plaintiff has alleged in a complaint; a 
repudiation <the worker filed a denial alleging that 
hysical contact never occurred>. Cf. pemuRRER. 
[cases Federal Civil Procedure 741; Pleading 
112. C.J.S. Pleading § 183.) 
conjunctive denial. A response that controverts all 
the material facts alleged in a complaint. 
disjunctive denial. A response that controverts the 
truthfulness of two or more allegations of a com- 
phint in the alternative. 
general denial. A response that puts in issue all the 
material assertions of a complaint or petition. — 
Also termed general plea. (Cases: Federal Civil Pro- 
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cedure @9742; Pleading €7123. C.J.S. Pleading 
§ 187.} 

qualified general denial. A general denial of all the 
allegations except the allegations that the pleader 
expressly admits. 


“The qualified general denial most frequently is used when 
a limited number of allegations in the complaint are to be 
admitted. This form of denial also is employed when defen- 
dant cannot deny an averment In his 
pi and therefore cannot submit a gene 


although defendant wants to to 
averment by ini a aienied of ious or 
tion suffictent to form a betlef or a denial on Information and 
belief.” 5 Charles Alan Wright Miller, Federal 
Practica and Procedure § 1268, at 405 (2d ed. 1990). 
specific dental. A oi ead response applicable to 
one or more particular allegations in a complaint. 
(Cases: Federal Civil Procedure ©°742; Pleading 
124. C.J.S. Pleading § 188.) 


3. A refusal or rejection <denial of an employment 
application>. 4. A deprivation or withholding <de- 
nial oftdue process>. — deny, vb. 


denial of justice. Int'l law. A defect in a country's 3 
organization of courts or administration of justice, 
resulting in the country’s violating its international 
legal duties to protect aliens. @ A denial of justice isa | 
wrongful act under international law. — Abo termed 
justitia denegata; déni de justice; refus de justice. 

denial-of-service attack. A malicious strike against a 
computer, website, network, server, or database de- 
signed to render it inaccessible, usu. by overwhelm- 
ing it with activity or by forcing it to malfunction. — 
Also termed nuking. — Abbr. DoS attack. 

distributed denial-of-service attack. A denial-of-ser- 
vice attack carried out by distributing a virus that — 
causes infected computers to try to access the 
target computer at the same time. — Abbr. DDoS | 
attack. 


denier, n. 1. (da-nyay) (French fr. Latin denarius) ve- 
NARIUS (3), (3). 2. (di-nt-ar) [Law French] Hist. Denial; 
refusal, as in refusal to pay rent when demanded. 


Denier & Dieu (do-nyay ah dyuu or dyoo). [French 
“God's money") French law. Earnest money ex- 
changed by contracting parties. See DENARIUS DEI. 

denization (den-e-zay-shon). The act of making a per- 
son a denizen. — Also termed indenization. See DENIZ- 

EN. 


denize (den-iz or di-ntz), vb. To make (a person) 2 — 
denizen. See pEntzEn. 


denizen (den-a-zon). 1. A person given certain rights 
in a foreign nation or living habitually in a foreign 
nation. 2. English law. A person who holds a position 
midway between being an alien and a natural-born 
or naturalized subject. 


Denman’s Act. His. 1. The (English) Evidence Act of 
1843, providing that no person offered as a witness 
can be excluded because of incapacity due to a past 
crime or an interest in the aE lepers 3. — Also 
termed Lord Denman's Act. 2. The (English) Criminal 
Procedure Act of 1865 that allowed defense counsel 
to sum up. evidence as allowed in a civil trial, to 
prove contradictory statements of an adverse wit- 
hess, to prove a previous criminal conviction of an 
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adverse witness, and to compare disputed handwrit- 

ing. — Also termed Mr. Denman’s Act. 
denomination. 1. An act of naming. 2. A collective 

designation, esp. of a religious sect. ; 


. de non alienando (dee non ay-lee-a-nan-doh). [Law 
"+ Latin) Scots law. For not alienating. @ The phrase was 


used to restrict the transfer of property. 


de non alienando sine consensu superiorum (dee non 
ay-lee-e-nan-doh si-nee kan-sen-s[y]oo s[y}Joo-peer- 
ee-or-om). [Law Latin] Scots law. Concerning the 
paper iat the lands i se es consent of the 
superior. © The phrase was frequently present in a 
charter toa vasil, 

de non contrahendo debito (dee non kon-tra-hen-doh 
deb-i-toh). [Law Latin} Scots law. Against the contrac- 
tion of debt. © The phrase was inserted in an entail 
to prevent the heir from incurring debt. 

de non decimando (dee non des-0-man-doh), n. [Law 
Latin “of not paying tithes”) Eccles. law. A claim for 
release from paying a tithe. — Also termed modus de 
non decimando. 
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, Commentaries 

de non do ad assisam (dee non proh-sa-den- 

doh ad e-si-zam), n. [Law Latin “of not proceeding 

to take an assize”) Hist. A writ ordering justices not 
to hold an assize in a particular case. . 


de non residentia clerici regis (dee non rez-a-den- 
shee-o kler--st ree-jis), n. (Law Latin “of the nonres- 
idence of a parson employed in royal service”) Hist. 
A writ to excuse a parson from nonresidence be- 
cause the parson is busy serving the Crown. See non. 
RESIDENCE (1). 
: 


de non sane memorie (dee non sayn mem-o-ree). [Law 
French] Of unsound memory; of unsound mind. See 
MIND AND MEMORY; NON COMPOS MENTIS. 


denotative fact. See Fact. 


denounce, vb. 1. To condemn openly, esp. publicly. 2. 
To declare (an act or thing) to be a crime and 
rescribe a punishment for it. 3. To accuse or in- 
orm against. 4. To give formal notice to a foreign 
country of the termination of (a treaty). 


denouncement. 1. An act of accusation or condemna- 
tion <denouncement of a thief>. 2. A declaration of 
a threatened action <denouncement of war> <de- 
nouncement of a treaty>. 3. An application for a 
grant to work a mine that is either newly discovered 
or forfeited <the denouncement was granted>. 4. 
Archaic. A formal announcement; a declaration <a 
denouncement of a doctrine>. — termed den- 
wnciation. — denunciatory, denunciative, adj. 


de odio et atia 


.de novi operis nuntiatione. See NOVI OPERIS NUNTIATIO. 


de novo (di noh-voh or dee), adj. Anew. 
hearing de novo. See HEARING. 
trial de novo. See TRIAL. 
venire facias de novo (va-nt-ree fay-shee-es di noh- 
voh). See VENIRE FACIAS. 
de novo damus (di noh-voh day-mas). (Law Latin “we 
give anew"} Scols law. The novodamus cause in a 
renewal of a gift or previous charter. See xovopaMUs. 


de novo judicial review. See JUDICIAL REVIEW. 


de novo review. 1. See appeal de novo under APPEAL. 2. 
See de novo judicial review under JUDICIAL REVIEW. 


density zoning. See cluster zoning under ZONING. 
denumeration. An act of making a present payment. 
deriianciation. See DENOUNCEMENT. 


denuntiatio (di-nan-shee-ay-shee-oh), n. [Latin} 1. Ro- 
man €& civil law. A declaration intended to protect or 
set in motion the enforcement of the declarer’s 
right; esp., a report of a crime. 2. Hist. A summons; 
a public notice. 3. Scots law. The Crown's public 
denunciation of a debtor as a rebel and an oudlaw 
when the debtor has disobeyed an order to pay. Pl. 
denuntiationes. 


denuntiatio belli (di-nan-shee-ay-shve-oh bel-1). [J-atin 
“declaration of war") A declaration of war. See decla- 
ration of war under DECLARATION (8). 


deny the appeal. See aFrio (1). 


deodand (dee-a-dand). Hist. Something (such as an 
animal) that has done wrong and must therefore be 
ee to the Crown. ® This practice was abolished 
in : 


“tn the oidest records, we see no attempt to distinguish the 
cases in which the dead man was negligent from those in 
no fault could be imputed to him, and the large 


jeodands collected in ae 
many horses and boats bore the-guilt which should have 
been ascribed to beer. A drunken carter is crushed beneath 
the wheels of his cart; the cart, the cask of wine that was in 
it and the oxen that were drawing it are all deodand. 


‘allock . Maitland, 
Before the Tima of Edward 1 474 n.4 (2d ed. 1899). 


“[W]hen in 1716 the coroner's jury of Yarmouth decilared a 

of timber which had fallan on a child to be forfeited as 

a@ deodand, it was ransomed for 30s., which was paid over 

to the child's father.” J.W. Cecil Tumer, Kenny's Outlines of 
Criminal Law 7 (16th ed. 1952). - 

de odio et atia (dee oh-dee-oh et ay-shee-a), n. (Law 

Latin “of hatred and malice’’} Hist. A writ ordering a 

sheriff to summon a 12-member jury to inquire 

whether a prisoner jailed for murder was charged 

for a reason or only because of ill-will and to 

determine whether bail should be set. @ If the pris- 

oner was accused out of spite or had committed the 

crime in self-delense, then another writ called fradas 

in ballin would have been issued ordering the sheriff 

to release the prisoner on bail if the sheriff could 

find 12 good citizens of the county to vouch for the 

prisoner. This writ, similar to Aabens corpus, was first 


de onerando pro rata portione 


mentioned in Magna Carta. — Also termed breve de 
bono et malo. ; 


de onerando pro rata portions (dee on-o-ran-doh proh 
ray-ta por-shee-oh-nee), n. [Law Latin “of charging 
according to a ratable proportion”] Hist. A writ for a 
joint tenant or cotenant who is distrained for more 
rent than is proportionately required. 

deontology. The philosophy of ethics, rights, and 
duties = a soaiter of satura law. @ Moral’ rights in 
one's intellectual property are often considered 
deontological issues. — deontological, adj. 


de pace et legalitate tenenda (dee pay-see et lo-gal-o- 
tay-tee ta-nen-da). (Latin) Hist. ® writ for keeping 
the peace and adherence to the laws (or good behav- 
ior). — Also termed de pacé et legalitate tuenda. 


de e¢ plagis (dee pay-see et play-jis), n. [Law 
tdtin “of ent of pence ani wounds” Hist. A type 
of criminal a2 er used in cases of assault, wound- 
ing, and b of the peace. 


de pace et roberia (dee pay-see et roh-beer-ee-a), 1. 
{Law Latin “of breach of peace and robbery"} Hist. A 
type of criminal appeal used in cases of robbery and 
breach of the peace. 
de parco fracto (dee -koh frak-ton), 2. (Law Latin 
“of pound breach") Hist. A writ against someone, 
esp. an owner, who breaks into a pound to rescue 
animals that have been legally distrained and im- 
pounded. 
iy being thus in the custody of the law, the taking them 
beck’ force Is looked — 88 an , and 
rescous, for which a 
remedy In 
were 


de partitione factenda (dev pahr-tish-ee-oh-nee fay- 
shee-en-da), n. [Law Latin] iis. A writ to partition 
lands or tenements. 


department, n. 1. A division of a greater whole; a 
subdivision <a legal department>. 2. A country's 
division of territory, usu. for governmental and ad- 
ministrative purposes, as in the division of a state 
into counties <France has regional departments sim- 
ilar to states>. 3. A principal branch or division of 
government <legislative de ent>; specif., a di- 
vision of the executive branch of the U.S. govern- 
ment, headed by a secretary who is a member of the 
President's cabinet <Department of Labor>. (Cases: 
United States 30. C.J.S. United States § 49.) — 
departmental, adj. 

De ent of Agriculture. The cabinet-level depart- 
ment oF the fer government responsible fot ta 

roving farm income, developing foreign markets 
or U.S. farm products, conducting agricultural re- 
search, and inspecting and grading food products. @ 
Created in 1862, it is headed by the Secretary of 
Agriculture. — Abbr. USDA. 


Department of Commerce. The cabinet-leve] depart- 
ment of the federal government responsible for pro- 
moting the nation’s international trade, economic 
growth, and technical advancement. © Designated as 
a department in 1913, it is headed by the ry 
of Commerce. — Abbr. DOC. 
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Department of Defense. See DEFENSE DEPARTMENT. 


Department of Defense Dependents Schools. A unit 
in the U.S. Department of Defense responsible for 


ian per- 


. operating schools from kindergarten pirougt grade 


12 for the dependents of military and civi 
sonnel stationed overseas. — Abbr. DoDDS. 


Department of Education. The cabinet-level depart- 
ment of the federal government responsible for ad- 
ministering and coordinating most federal programs 
of assistance to education. @ Headed by the Secre- 
tary of Education, the Department includes the Of- 
fice of Bilingual Education and Minority Languages 
Affairs (OBEMLA), the Office of Educational Re- 
search and Improvement (OERI), the Office of Ele- 
mentary and Secondary Education (OESE), the OF- 
fice of Postsecondary Education (OPE), the Office of 
Special Education and Rehabilitative Services (OS- 
ERS), the Office of Student Financi>' (OSF), the 
Office of Vocational and Adult Education (OVAE), 
and ten regional offices. — Abbr. DOE. 


ent of Energy. The cabinet-level department 
of the federal government responsible for advising 
the President on energy policies, plans, and pro-, 
grams, and for providing leadership in achievin 
efficient energy use, diversity in energy sources, an 
improved environmental quality.e Headed by the 
of Energy. it oversees a comprehensive 
national energy plan, including the research, devel- 
opment, and demonstrauon of energy technology; 
en conservation; the nuclear-weapons program; 
and pricing and allocation. — Abbr. DOE. 


Department of Health and Human Services. The 
cabinet-level department of the federal government 
responsible for matters of health, welfare, and in- 
come security. @ It was originally established by 
Reorganization Plan No. | of 1953 under the title 
Department of Health, Education, and Welfare. The 
ee is headed by the Secretary of Health 
and Human Services. - - Abbr. HHS. (Cases: Social 
Security and Public Welfare 5. C.]-S. Social Security 

and tc Welfare § 6-7.) 


Department of Homeland Security. The cabinet-level 
department of the federal government responsible 
for ensuring security within the U.S. borders and in 
its territories and possessions. © The Department has 
five major divisions: Border and Transportation Se- 
curity; Emergency Preparedness and Response, Sci- 
ence and Technology, Information Analysis and In- 
frastructure, and Management. It was established in 
2002 and began operating in 2003. — Abbr. DHS. 


Department of Housing and Urban Development. 
e cabinet-level department of the federal ft 
ment responsible for overseeing programs that are 
concerned with housing needs and fair-housing o 
portunities, and with improving and developing the 
nation's communities. @ It was established in 1965 by 
the Department of Housing and Urban Develop- 
ment Act. 42 USCA §§ 3532-3537. It is headed by 
the Secretary of Honsing and Urban Develo 
ment. — Abbr. HUD. [Cases: United States €82(3). 
C.J.S. United States § 159.) 


department of human services. See NEPARTMENT OF 
PUBLIC WELFARE. — Abbr. DHS. 
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tet ne ee 


See Ree ST ant Ce 


ent of Justice. The federal exetutive division 


that is responsible for federal law enforcement and - 
related programs and services. © The U.S. Attorney © 


General heads this department, which has separate 
divisions for prosecuting cases under federal anti- 
trust laws, tax laws, environmental laws, and crimi- 
nal laws. The department also has a civil division 
that represents the U.S. government in cases invalv- 
ing tort claims and commercial litigation. — Abbr. 
DOJ. (Cases: Attorney General €=2. C.J.S. Allorney 
General §§ 4-5.) 


ent of Labor. The cabinet-level department 

the federal government responsible for promoting 
the welfare of wage earners and for improving work- 
ing conditions and iy aap eege for profitable em- 
ployment. @ Headed by the Secretary of Labor, it 
was created in 1913. 29 USCA § 553. — Abbr. DOL. 


department of pole welfare. A state-government 

agency that administers public-assistance programs 
of all types, such as food stamps‘and housing vouch- 
ers. © In many communities, this deparument is now 
called the Department of Human Services or De- 
partment of Social Services. — Abbr. DPW. 


Department of Social Services. See CHILD PROTECTIVE 
services. — Abbr. DSS. 


Department of State. The cabinet-level department of 
the federal government responsible for advising the 
President in formulating and executing foreign poli- 
cy. © Headed by the Secretary of State, the Depart- 
ment negotiates treaties and other agreements with 
foreign nations: speaks for the United States before 
the United Nations and other international organi- 
zations; and represents the United States at interna- 
tional conferences. It was established in 1789 as thi: 
Department of Foreign Allairs and was renamed the 
Department of State later the same year. 22 USCA 
§§ 2651-2728. Forcign affairs are handled through 
six bureaus: African Affairs, European Affairs, East 
Asian and Pacific Affiirs, Near East Affairs, South 
Asian Affairs, and Western Hemisphere Affairs. — 
Also termed State Department. [Cases: United States 
33. C.J.S. United States § 51.) 


ent of the Interior. ‘The cabinet-level depart- 
ment of the federal government responsible for 
managing the nation's public lands and minerals, 
national parks, national wildlife refuges, and western 
water resources, and for upholding federal trust 
responsibilities to Indian tribes. @ The Department 
also has responsibility for migratory-wildlife conser- 
vation; historical preservation; endangered species; 
surface-mined-lands preservation and restoration; 
mapping; and geological, hydrological, and biologi- 
cal science. It was created in 1849 and reorganized 
in 1950. Headed by the Secretary of the Interior, it 
administers several agencies, including the Bureau 
of Land Management, the Bureau of Indian Affairs, 
the U.S. Fish and Wildlife Service, and the U.S. 
Geological Survey. — Also termed Interior Depart- 
ment, (Cases: Public Lands 94, C.J.S. Public Lands 
§§ 167-168.] 
Department of the Navy. Sce NAVY DEPARTMENT. 
Department of the Treasury. The cabinet-level de- 


partment of the federal government responsible for 
recommending tax andl fiscal policies, collecting tax- 


departure in de: 


dépecage 


es, disbursing U.S. government funds, enforcing tax 


laws, and manufacturing coins and currency. © Cre- 
ated by Congress in 1789, it is headed by the Secre- 
tary of the Treasury. — Also termed Treasury one 
ment. (Cases: United States 33. C.].S. United States 
§ 51.) : 


Department of Transportation. The federal executive 


division responsible for programs and policies con- 
cerning transportation. © Through a series of spe- 
cialized agencies, this department oversees aviation, 
highways, railroads, mass transit, the U.S. merchant 
marine, and other programs. — Abbr. DOT. 


Department of Veterans Affairs. The cabinet-level 


department of the federal government responsible 
for operating pro that benefit veterans of mili- 
tary service and their families. @ It is headed by the 
Secretary of Veterans Affairs. — Abbr. VA. 


depaitire; n. 1. A deviation or divergence from a 


standard rule, regulation, measurement, or course 
of conduct <an impermissible departure from sen- 
tencing guidelines>. 


downward departure. In the federal sentencing 
peer a court’s imposition of a sentence more 
enient than the standard guidelines propose, as 
when the court concludes that a criminal's history 
is less serious that: it appears. (Cases: Sentencing 
and Punishment 850. C.1.S. Crimmal “aw 
§ 1479.] 


forbidden departure. An impermissible deviation 
from the federal sentencing guidelines based on 
race, sex, national origin, creed, religion. or socio- 
economic status. 


lateral departure. In the federal sentencing guide- 
lines, a sentence allowing a defendant to avoid 
incarceration through community or home con- 
finement. — Also termed lateral sentencing. |Cases: 
Sentencing and Punishment 800-802. C.J-S. 
Criminal Law §§ 1479, 1483.] 


upward departure. In the federal sentencing 
ruidelines, a court’s imposition of a sentence 
arsher than the standard guidelines propose, as 
when the court concludes that a criminal's history 
did nat take into account additional offenses com- 
mitted while the prisoner was out on bail. (Cases: 
poeecns aig Punishment €814. C.}.S. Criminal 
Law §§ 1479, 1526.] 


2. A variance between a-pleading and a later plead- 
ing or proof <the departure between the plaintiff's 
pleadings and the actual evidence was significant>. 
3. A party’s desertion of the ground (either legal or 
factual) taken in the immediately preceding plead- 
ing and resort to another ground <the defendant's 
departure fiom the asserted alibi necessitated a 
guilty plea>. — depart, vb. 
eps ite of court. Hid. A failure of a 
efendant (called a tenant) in a real action to appear 
on demand. ©@ A tenant, having once appeared in 1 
real action, was considered to be constructively pres- 
ent until again called. So if the tenant failed to 
appear when demanded, the tenant was said to have 
departed in despite (in contempt) of court. 


dépegage (dep-o-sahzh). [French “dismemberment"] A° 


court's application of different state laws to different 


depeculation 


issucs in a legal dispute; choice of law on an issue-by- 

issue basis, 

- depeculation (dee-pek-ya-lay-shon). Hist. Embezzle- 
ment from the public treasury. Cf. recutation, — 

depeculate, vb. 


depeodenty. 1. A land or territory’ geographically 

istinct from the country governing it, but belonging 
tu the country and governed by its laws. ©. The 
Philippines was formerly a dependency of the Unit- 
ed States. Cf, COMMONWEALTH (@); ‘TERRITORY (1). 2. A 
relationship between two persons or things whereby 
one is sustained by the other or relies on the other 
for support or necessities. 


dependency court, See cout. 
dependency exemption, Seé exemrrion. 
dependency hearing. See sheller hearing under nerg- 


ING, 


dependent, n. 1. One who relies on another for sup- 
port; one not able to exist or sustain oneself without 
the power or aid of someone else. 


lawful dependent. 1. One who receives an allow- 
ance or benefits from the public, such as social 
security. [Cases: Social Security and Public Welfare 
4.10. C.J.S. Social Security and Public Welfare 
§§ 11, 18.) 2. One who qualifies to receive a 
benefit from private funds as determined within 
the terms of the laws governing the distribution. 


legal dependent. A person who is dependent ac- 
cording to the law; a person who derives principal 
support from another and usu. may invoke laws to 
enforce that support. - 


partial dependent. Workers’ compensation. A person 
whose partial reliance on an employee covered 
under workers'-compensation law for support en- 
tides him or her to receive death benefits if the 
employee is killed on the job. (Cases: Workers’ 
Compensation 414-415. C.J.S. Workmen's Com- 
hensation § 253.) 
2. Tax. A relative, such as a child or parent, for 
whom a taxpayer may claim a personal ie atc if 
the taxpayer provides more than half of the per- 
son's support during the taxable year. (Cases: Inter- 
nal Revenue ¢9$294; Taxation 1031.1. C.J.S. 
Internal Revenue 8§ 380, 335; Taxation 
§ 1738-1739.] — dependent, adj. 


dependent child. See cuitn. 
dependent claim. See PATENT CLAIM. 
dependent condition. See CoNDITION (2). 
dependent contract. See CONTRACT. 
dependent covenant. See COVENANT (1). 
dependent coverage. See COVERAGE. 


dependent intervening cause. A cause of an accident 
or injury that occurs between the defendant's behav- 
ior and the injurious result, but that does not change 
the defendant's liability. See & ing cause under 
cause (1). [Cases: Criminal Law @31; Negligence 
2431. C.J.S. Criminal Law §§ 15, 46-49, 88, 93-94; 
Negligence $§ 202, 315.] 


dependent promise, See rromise. 
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dependent relative revocation. A common-law doc- 
trine that operates to undo an otherwise sufficient 
revocation of a will when there is evidence that the 
testator's revocation was conditional rather than ab- 
solute. @ Typically, the doctrine applies when a 
testator has physically revoked the will and believes 

_ that a new will ts valid, although this belief is mistak- 
en. The doctrine undoes only the revocation; it does 
not always accomplish the testator's intent or vali- 
date an otherwise invalid will. — Also termed depen- 
dent-relative-revocation doctrine; conditional revocation; 
mistakenly induced revocation; ineffective revocation; duc- 
trine of ineffective revocation. (Cases: Wills °167-195. 
C.j.S. Wills §§ 386-428, 1621, 2026, 2080, 2036, 
2039-2046, 2057-2062.) 


dependent state. Sce nonsovereign date under STATE. 


de tone facienda (dee pa-ram-bye-lay-shee- 
oh-nee fay-shee-en-do), ». [law Latin “for making 
perambulation"} Hist. A writ ordering the sheriff to 
go with 12 knights of the county to setile a boundary 
dispute by walking about to determine the proper 
boundary between adjacent towns or lordships. 


de placito (dee plas-a-toh), n. [Law Latin] Of a plea. @ 
These words were used in a declaration describing 
the particular action being brought, as in de placito 
debit (“of a plea of debt”). 


de plagts et mahemio (dee play-jis et ma-hee-mee-oh), 
n. [Law Latin “of wounds and mayhem") Hist. A 
type of criminal appeal used in cases of wounding 
and maiming. 

de plano (dee play-noh), adv. [Latin “from ground 
level”) 1. Roman law. Informally; in a summary man- 
ner. © The praetor would administer justice de plano 
when he stood on the same level with the parties 
instead of sitting on an elevated bench. 2. Hist. 
Clearly; manifestly, as in de bigemis. See ne Bicamis. 3. 
Hist. By collusion. 4. Scots law. Forthwith. 


de plogtis tetandis (dee plee-jee-is o-kwi-d-tan-dis), 
n. (haw Latin “for acquiting or releasing pledges"] 
Hist. A writ ordering repayment to a surety by a 
principal who had failed to make a required pay- 
ment that the surety then had to cover. 


depletable economic interest. A mineral-land interest 
subject to pi gear by the removal (by drilling or 
mining) of the mineral that is the subject of the 
interest. 

depletion, n. An emptying, exhausting, or wasting of 
an asset, esp. of a finite natural resource such 
oil. — deplete, vb. — depletive, adj. 

depletion allowance. Sce ALLOWANCE (3). 


depletion reserve. Accounting. A charge to income 
Sorgen. Bed decrease in the value of a wasting 
asset, such as an oil reserve. 

depone (di-pohmn), vb. Seats law. To testify. See perose. 

de ponendo sigillum ad exeeptionem (dee po-nen-doh si- 
jil-om ad ek-sep-shee-ch-nam), 2. [Law Latin “for 
putting a seal to an exception”) Hist. A writ directing 
justices of assize to preserve exceptions taken by a 
party in a case. 


(oP COROT UOT ERE PRORETOTOTIO TK Oy ET ER TT UTS HEE 


pcos tid io a 
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- deponent (di-poh-nant), n. 1. One who testifies by 


eposition, 2. A witness who gives written testimony 
for later use in court; AFFIANT. — depone, vb, 


“depopulatio agrorum (dee-pop-yoo-lay-shee-oh__a- 
gror-om), n. {Law Latin “depopulating the county"). 
- Hist. The crime of destroying or ravaging a country. 


@ A person could not claim the benefit of clergy for 
this crime. 
depopulation. 1. A reduction in population. 2. Hist. A 
species of waste by which the kingdom's population 
was diminished. See DErOrctATIO AGRORUM. 
deportatio (dee-por-tay-shee-oh), n. [fr. Latin deportare 
to carry away") Roman law. Permanent exile of a 
condemned criminal involving !oss of citizenship 
and, usu., forfeiture of all property. Cf. RELecaTio. 


7 io. tual banishment of a condemned 
for tt was the severest of since it 
Inctuded additional penalties, such as seizure of the whole 
property, loss cf Roman citizenship, confinement to a dafi- 
pial arse fale li f replaced the former 
interadlctio aqua et igni. The emperor could grant the depor- 
tee full , which restored him to his former sights 

were islands (in insu- 


iminium). of deportatio 
ei rca: tes lagen ubary ov an ousie mn tre Unyen denen” 
es Encyclopedic Dictionary cf Roman Law 432 
deportation (dee-por-tay-shan), ». The act or an in- 
stance of removing a person to another country; 


esp., the expulsion or transfer of an alien from a 
country. (Cases: Aliens 52.] ~ deport, vb. 


de (di-pohz), vb. 1. To examine (a witness) in a 
leposition <the defendant's attorney will depose the 
plaintiff on Tuesday>. (Cases: Federal Civil Proce- 
dure €134]-1456; Pretrial Procedure @=91-227, 
C.J.S. Discovery §§ 2, 4, 6-7, 9-10, 12-32, 34-61, 69, 
77, 125; Pretrial Procedure §§ 4-6, 10-17, 24, 33, 
35~54, 63-66, 70-72, 74, 76-77, 109-129, 132~138.] 
2. To testify; to bear witness <the affiant deposes 
and states that he is at least 18 years old>. 3. To 
remove from office or from a position of power; 
dethrone <rebels sought to depose the dictator>. 


deposit, n. 1. The act of giving money or other 
property to another who promises to preserve it or 
to use it and return it in kind; esp., the act of placing 
money in a bank for safety and convenience. [Cases: 
Banks and Banking 119-155. Cj.S. Banks and 
Banking §§ 193, 246, 248, 266-314, 316, 320-322, 
326-381, 383-284, 393, 396-397, 399, 401-402, 404, 
415-423, 425-444, 455.] 2. The money or property 
so given. 


demand deposit. A bank deposit that the depositor 
may withdraw at any time without prior notice to 
the bank. -— - 


direct deposit. The payment of wages by transfer- 
ving the payment directly into the employee's 
hank account, usu. by electronic transfer. 


Srezen . A bank deposit that cannot be with- 
drawn, as when the financial institution is insol- 
vent. 


general deposit. 1. A bank deposit of money that is 
commingled with other depositors’ money. 2. A 
bank deposit that is to the depositor’s credit, thus 
- giving the depositor a right to the money and 
creating a debtor-creditor relationship between 


the bank and the depositor. ¢ A bank is not 


depositary 


required to return the actual money deposited as a 
‘ general deposit, as it must with a special deposit; 
the bank need return only an equivalent sum. 
(Cases: Banks and Serre: 7 , 119. CS. 
Banks and Banking §§ 161, 172, 175-196, 246, 248, 
269-271, 274, 276, 279, 284.] 


special deposit. A bank deposit that is made for a 
specific purpose, that is kept separately, and that is 
to be returned to the depositor. @ The bank serves 
as a bailee or trustee for a special deposit. — Also 
termed specific deposit. (Cases: Banks and Banking 
@153. C.J.S. Banks and Banking §§ 283-287, 290.] 


time deposit. A bank deposit that is to remain for a 
specified period or on which notice must be given 
to the bank before withdrawal. 


3. Money placed with a person as earnest money or 
security for the performance of a contract. © The 
morigy, will be forfeited if the depositor fails to 
perform. — Also security deposit. 4. Copyright. 
The placing of two copies of a published work with 
the Library of Congress within three months of 
publication. @ This requirement is independent of 
copyright registration. (Cases: Copyrights and [ntel- 
lectual Property 50.10. C.J.S. Copyrights and Intel- 
lectual Property §§ 38-39.] 5. Civil law. A contract by 
which a depositor delivers a thing to a depositary 
for safekeeping. La. Civ. Code arts. 2926, 2929. ¢ A 
deposit may be either an onerous or a gratuitous 
contract. — Also termed depositum;, naked depasil; 
gratuitous deposit. See gratuitous bailment under nat. 
Ment. [Cases: Bailment €=2. C.J.S. Bailments §§ 5, 
14, 16-18.) 


involuntary deposit. A deposit made by accidentally 
leaving or placing personal property in another's 
possession. See involuntary bailment under Bait- 
MENT. 

necessary deposit. A bailment, usu. made by reason 
of emergency or other riecessity, that prevents the 
depositor from freely choosing the depositary. @-A 
necessary deposit occurs,’ for cia nd when a 
person entrusts goods to a stranger during a fire. 


quasi-deposit, An involuntary deposit made when 
one party lawfully possesses property merely by 
finding it. 

voluntary deposit. A deposit made by the mutual 
consent of the bailor and hailee. 


6. Patents. The placing of a sample of microorgan- 
isms or cell tines with the U.S. Patent and Trade- 
mark Office to satisfy the enablement requirement. 
@ The practice is not statutory but has been estab- 
lished by regulation and caselaw. 37 CFR 
§§ 1.801-1.809. — Also termed enablement by defrasit. 
[Cases: Patents 100. C.].S. Patents § 143.] 


deposit account. See accouNr. 
depositary. 1, A person or institution that one leaves 


money or valuables with for safekeeping <a title- 
insurance officer is the depositary of the funds>. © 
When a depositary is a company, it is often termed it 
safe: it company. CE perosrrory. [Cases: Deposits 
and rows © 13. C.J.S. Depositaries §§ 15-17; Es- 
crows §§ 8-10.] 2. A gratuitous bailee. See perosrr (5). 
rare ‘Bailment €=2. C.J.S. Baihnents §§ 5, 14, 
] 5] 


depositary bank 


depositary bank. See Bank. 

deposit box. See saFe-pEPosiT 80x. 

deposit company. See COMPANY. 

deposit contract. See CONTRACT. 
‘deposit in court. The placing of money or other 
propery that represents a person’s potential liability 
in the court’s temporary custody, pending the out- 
come of a lawsuit. — Also termed into the 
regisiry of the court. (Cases: its in Court 1. 
C.J.S. Deposits in Court 8§ 1, 4-7.) 


deposit insurance. See tnsuRANCE. 


deposit into the registry of the court. See pEPostT IN 
COURT, 


deposition (dep-o-zish-sn). 1. A witness's aut-of-court 
testimony that is reduced to writing (usu. by a court 
reporter) for later use in court or for discovery 
urposes. See Fed. R. Civ. P. 30; Fed. R. Crim. P. 

. — Also termed examination before trial. (Cases: 
Criminal Law ¢°627.2; Federal Civil Procedure 
@>13}1-1456; Pretrial Procedure 91-206. C.j.S. 
Criminal Law § 468; Discovery §§ 2, 4, 6-7, 9-10, 
12~32, 34-61, 69, 77, 125; Pretrial Procedure §§ 4-6, 
10-17, 24, 33, 35-54, 63-66, 70-72, 74, 76-77, 
109-129, 132-138.) 2. The session at which such 
testimony is recorded. 


deposition. The deposition of a person whose 
position is at the highest level of a company’s 


ierarchy. @ Courts often preclude an apex gaa 
sition unless (1) the person to be de as 
particular knowledge regarding the claim, and (2) 
the requesting party cannot obtain the request- 
ed — and discoverable — information through less 
intrusive means. [Cases: Federal Civil Procedure 
Het i Pretrial Procedure @ 7101. C.J.S. Discovery 
§ 17. 


de bene esse (dee bee-nee es-ee also day 
ben-ay es-ay). A deposition taken from a witness 
who will likely be unable to atiend a scheduled 
trial or hearing. © If the witness is not available to 
attend trial, the testimony is read at trial as if the 
witness were present in court. See lestimony 
esse under Testimony. (Cases: Federal Civil Prace- 
dure 21291-1299, 1311-1456; Pretrial Procedure 
61-65. CJS. Pretrial Procedure §§ 1, 3-20, 
34-54.) 
deposition on written questions. A deposition given 
in response to a prepared set of written questions, 
as ed AC to a typical oral deposition. See Fed. R. 
Civ. P. 31. — Formerly also termed deposition on 
wrillen interrogniories. (Cases: Federal Civil Proce- 
dure €°1408; Pretrial Procedure €°155. C.J.S. 
Discovery §§ 55-61.) 
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oral deposition. A deposition given in response to 
oral questioning by a lawyer. (Cases: Federal Civil 
Procedure @1381; Pretrial Procedure © 15]. 
C.J.S. Discovery §§ 30, 51-53.) 


ance) epee Under the Federal Rules of 
Civil P: ure, the deposition of an organization, 
through the organization's designated representa- 
tive. @ Under Rule 30(b)(6), a party may take the 
deposition of an organization, such as a corpora- 
tion. The notice of deposition (or subpoena) may 
name the organization and may specify the mat- 
ters tn be covered in the deposition. The organiza- 
tion must then cee rae a person to testify about 
those matters on its behalf. Fed. R. Civ. P. 30(b)(6). 
Most states authorize a similar procedure under 
state-court procedural rules. (Cases: Federal Civil 
Procedure 1325.) 


3. The written record of a witness's out-of-court 
testimony. 4. Eccles. law. The involuntary release of 
ad from the exercise of his office. CE nec- 
RADATION (1); DEPRIVATION (4). 


deposition on written interrogatories. See depusition on 
writlen questions under DEPOSITION. 


deposition subpoena. See suBroENa. 


deposition subpoena duces tecum. See subpoena duces 
lecum under SUBPOENA. 

deposit of title deeds. A pledge of real property as 
hecaray for a toan, by place with the lender, as 
pledgee, the title-deed to the land. 


depositor, s, One who makes a deposit. See nerosir. 


depository (di-poz-e-tor-ee), n. A place where one 
leaves money or valuables for safekeeping <the 
grade school's depository for used honks>. Cf. ne- 
POSITARY. 


depository bond. See Bonn (2). 


d tory institution. t. An organization formed un- 
ler state or federal law, authorized by law to receive 
deposits, and supervised and examincd by a govern- 
ment agency for the protection of depositors. (Cases: 
Banks and Banking ¢1-62. Pa Panks Bank- 
ing §§ 2-126, 1, , 697, 732-739, 
746-748, 755, 758-783.] 2. A trust company or other 
institution authorized by law to exercise fiduciary 
powers similar to those of a national bank. ¢ The 
term does not include an insurance company, a 
Morris Plan bank, an industrial loan company, or 
similar bank unless its deposits are insured by a 
federal agency. 

depository-transfer check. See Gueck. 

Deposery Trust Corporation. ‘The principal central 
clearing agency for securities transactions on ihe 
public markets. — Abbr. DTC. 

deposit ium, The initial premium paid by ar 
insured pending the final prerniint adjustment. 

deposit ratio. The ratio of total deposits to wtal 
capital. 

deposit slip, A bank's acknowledgment of an amount 
received on a certain date by Ty deposing. [Cases: 
Banks and Banking $121. C.].8. Banks and Ranking 

§§ 273-275, 322.) 
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aps posi (di-poz-i-tem), n. Roman law. The gratuitous 

leposit of goods for the benefit of the depositor. © 
The depnsitee was liable only for dolus. See povus. 
CF. gratuitous bailment under BAILMENT; DEPOSIT (5). 


’ deposit warrant. See WARRANT (2. 


de post disseisina (dee pohst dis-see-zin-a), n. (Law 
Latin “of past disseisin”] Hist. A writ for recovery of 
Jand by a person who had previously recovered the 
land from a disseisor by a i reddat or on a 
default or reddition, but who was again disseised by 
the same disseisor. 
de praerogativa regis (dee pri-rog-e-ti-ve ree-jis). See 
PRAEROGATIVA REGIS. : 
de praesenti (dee pri-zen-tt). [Law Latin] Hist. At pres- 
ent; of the present. © A consent to marriage de 
i constitutes marriage in itself. — Also spelled 
de presenti. Cf. DE FUTURO. 


depraved, adj. 1. (Of a person or crime) corrupt; 
perverted. 2. (Of a crime) heinous; morally horren- 
dous. — depravity, n. 


depraved-heart murder. See MURDER. 
depreciable life. See USEFUL LiFE. 


depreciation (di-pree-shee-ay-shan), 2. A decline in an 
asset's value because of use, wear, or obsolescence. 
Cf. APPRECIATION; AMORTIZATION (2). — depreciate, 
vb, — depreciable, adj. 


accumulated depreciation. The total depreciation 
currently recorded on an asset. @ On the balance 
sheet, an asset's total cost less accumulated depre- 
ciation reflects the asset’s book value. — Also 
termed accrued depreciation. 

annual . The annual loss to property 
due to regular wear and tear. 


functional depreciation. Depreciation that results 
from the replacement of equipment that is not yet 
worn out, but that is obsolete in light of a new 
invention or improved machinery allowing more 
efficient and satisfactory production. 


depreciation method. A set formula used in estimat- 
ing an asset’s use, wear, or lescence over the 
asset's useful life. © This method is useful in calculat- 
ing the allowable annual tax deduction for deprecia- 
tion. See usrruL wire. (Cases: Internal Revenue 


3470-3505; Taxation €1044. C.J.S. Internal Reve- 


nue §§ 223-249, 252, 259-265, 278, 489, 671, 673, 
799; Taxation §§ 1741-1742.) © 


accelerated depreciation method. A depreciation 
method that yields larger deductions in the earlier 
’ years of an asset's life and smaller deductions in 
the later years. 
annuity erciation method. A depreciation meth- 
od that allows for a return of seagate interest on 
the undepreciated balance of an asset's value. © 
The imputed interest is subtracted from the cur- 
rent depreciation amount before it is credited to 
the accumulated depreciation accounts. 


di ce depreciation method. A methad of 
computing the annual depreciation allowance by 
multiplying the asset’s undepreciated cost each 


deprivation 


- year by a uniform rate that may not exceed double 
the straight-line rate or 150 percent. 
double-declining depreciation method. A deprecia- 
tion method that spreads over time the initial cost 
of a capital asset by deducting in each period twice 
the percentage recognized by the straight-line 
method and app yang that double percentage to. 
the undepreciated balance existing at the start of 
each period. 


t-cost depreciation method. A deprecia- | 

tion method that fixes an asset's value by the price 
of its substitute. 
sinking-fund ion method. A reciation 
method that accounts for the time piace money — 
by setting up a depreciation-reserve account that 
earns interest, resulting in a gradual yearly in- 
crease in the depreciation deduction. 

ine di method. A depreciation 
method that writes off the cost or other basis of the 
asset by deducting the expected salvage value from 
the initial cost of the capital asset, and dividing the 
difference by the asset's estimated useful life. - 
sum-of-the-years'-di; depreciation method. A 
method of calculating the annual depreciation ai- 
lowance by multiplying the depreciable cost basis 
(cost minus salvage value) by a constantly decreas- 
ing fraction, which is represented by the remain- 
ing years of useful life at the beginning of each 
or divided by the total number of years of useful 
ife at the time of acquisition. — Sometimes short- 
ened to SYD method. 


unit reciation method. A depreciation meth- 
od — directly related to the productivity of the 
asset — that divides the asset's value by the esti- 
mated total number of units to be produced, and 
then multiplies the unit cost by the number of 
units sold uring the year, representing the depre- 
ciation expense for the year. 


units-of-oulput ps shapes method. A method b 

“nek ie en ofa depreciate asset, minus sal- 
vage value, is allocated to the accuusting periods 
benefited based on output (as miles, hours, num- 
ber of times nsed, and che like). 


depreciation reserve. An account, esp. of a public 
utility, built up to offset the depreciation of property 
use of time and use, so that at the end of the 
property's service, there is enough money to replace 
the property. (Cases: Public Utilities ©9127. C.J.S. 
Public Utilities § 28, 37.) 
depredation. The act of plundering: pillaging. 
de presenti. See br PRAESENTI. 
depression. A period of economic stress that persists 
over an extended period, accompanied by poor busi- 


ness conditions and high unemployment. Cf. reces- 
SION, 


deprivation. 1. An act of taking away <deprivation of 
property>. 2. A withholding of something <dcpri- 
vation of food>. 3. The state of being without some- 
thing; wanting <deprivation from lack of food>. 4. 
A removal or degradation from office, esp. an eccle- 
siastical office <deprivation of the bishop>. Cf. prPo- 
STTION (4); DEGRADATION (D. 


deprived child 


deprived child. See city. 
Deprizio doctrine. Bankrupicy. The rule that a debtor's 
a Abba to an outside creditor more than 90 days 
lore a bankruptcy filing is voidable as a preferen- 
-tial transfer if it benefits an inside creditor. Levit v. 
Ingersoll Rand Fin. Corp. (In re V.N. Deprizio Constr. 
Co.), 874 F.2d 1186 (7th Cir. 1989). [Cases: Bank- 
ruptcy 2608(2). C.J.S. Bankruptcy 88 138-139.) 


de procedendo ad judicium (dee po cas) ad 
joo-dish-ee-am), n. [Law Latin “tor proceeding in an 
assize") Hist. A chancery writ ordering a lower court 
to proceed to judgment in a case that had been 
wrongfully stayed. @ If the lower-court justices re- 
fused, they could be punished for contempt. 


de tate probanda (dee pra-pri-a-tay-tee | a 
ban-da), #. [Law Latin “for proving property") Hist. 
A writ ordering a sheriff to investigate the ownership 
of distrained goods claimed by a defendant in :: 
replevin action. 

“Hf therefore the distreinor claims such property, the 
party 6) must sue oul a wilt ce propristate proban- 
da, ich the sheriff is to try, by an Inquest, In whom the 
property previous to the distress subsisted. And Hf it be 


found to be in the distreinor, the sheriff can proceed no 
farther, but must setumn the claim of property to the court of 


king's bench or common pleas, to ef prose- 
cuted, if thought advisable, and there "3 
uo ee of England 


depublished opinion. See opmion(p. — * 


depute, n. Scots law. A person appointed to act in an 
official capacity or as another official's representa- 
tive. . 
deputy, n. A person appointed or delegated to act as a 
substitute for another, esp. for an official. (Cases: 
Officers and Fublic Employees 47. C.J.S. Officers 
aud Public Employees $§ 350-351, 353.) —- deputize, 
depute, vb. 
courtroom deputy. The deputy clerk assigned to a 
particular courtroom or a particular judge. 
general ty. 1. A deputy appointed to act in 
another officer’s place and execute all ordinary 
functions of the office. {Cases: Officers and Public 
Employees 47. C.J.S. Officers and Public Employ- 
ees §§ 350-351, 353.] 2. See deputy sheriff under 
SHERIFF. 
special deputy. A deputy specially apposed to 
serve a particular purpose, such as keeping the 
peace during a riot. 
deputy sheriff. See suraivr. 
DEQ. abbr. vetiverny Ex QUAY. 
de quarantina habenda (dee kwahr-an-t-no ha-ben- 
da), n. [Law Latin “cf return of quarantine”) Hist. A 
writ ordering a sheriff te give a widow possession of 
part of her husband's estate, after she had been 
wrongfully ejected but before dower is assigned. See 
QUARANTINE (4). 
de guo (dee kwoh). {Latin} Of which. © These were 
formal words used in a writ of entry, as in a writ of 
entry “in the quo” or “in the quibus.” — Also termed 
de quibus. 
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de raptu virginum (dee rap-t[y]oo vor-ja-nam), n. [Lat- | 
in “of the ravishment of virgins") Hist. A writ for 


taking an appeal in a rape case. 


de rationabilibus divisis (dee rash-on-a-bil-i-bas di-vi- 
sis), ». [Law Latin “of the fixing of reasonable 
boundaries} Hist. A writ to settle the boundaries 
between property owners of different towns when 
one owner claimed a trespass by the other. 


de rationabili parte bonorum (dce rash-[ee]-a-nay-be-l 
pahr-tee ba-nor-am), n. {Law Latin “of reasonable 
share of goods”) Hist. A writ allowing the wife and 
children of a dead man to recover a reasonable 
share of his goods from his executors after his debts 
were paid. @ This writ was usu. founded on custom 
rather than the general law. 


de recenti (dee ri-sen-ti). (Law Latin) Scots law. Recent- 
ly. @ The term adds weight to a statement that is 
made or an event (such as an arrest) that occurs 
soon after an incident. In a theft case, for example, 
the presumption. of guilt was greater when the sus- 
pect was iden soon after the theft occurred. 


de recordo et processu mittendis (dee ri-kor-doh et 
proh-ses-[yJoo mi-ten-dis), n. [Law Latin “of the 
sending of the record and process of a cause to a 
superior court’) A type of writ of error. 


derecho de autor. See AUTHOR'S RIGHT. 


de recto (dee rek-toh), n. [Law Latin] A writ of right to 
recover both the seisin and the property. — 
termed breve de recto. See WRIT OF COURSE. 


de recto de advocatione (dee rek-toh dee ad-va-kay- 
shee-oh-nee), n. [Law Latin “of the right of advow- 
son") Hist. A writ restoring a person's right to pres- 
ent a clerk to a benefice when that right had been 
interfered with. © It was abolished by St. 3 & 4 Will. 
4. ch. 27. 


de recto de rationabili parte (dee rek-toh dee rash- 
[ec]-e-nay-bo-li pahr-tee), n. [Law Latin “of right of 
reasonable part’) Hist. A writ allowing one coparcen- 
er or blood relative owning land in fee simple to 
obtain a rightful share from the other. © It was 
abolished by St. 3 & 4 Will. 4, ch. 27. 


de recto patens (dee rek-toh pay-tenz), n. [Law Latin 
“of right patent’) Hist. The highest writ of right 
under the law given to an owner in fee simple to 
recover the possession and use of land from the 
freehold tenant. — Also termed breve magnum de 
recto. 


de redisseisina (dee ree-dis-see-zin-a), n. (law Latin 
“of redisseisin”) Hist. A writ for recovery of land or 
rent by a person who had previously recovered the 
land or rent by an assize of novel disseisin, but who 
was again disseised by the same disseisor. © This writ 

’ is similar tn de post disseisina. See DE POST DISSEISINA; 
DISSEISIN. 


deregistration, 1. The point at which an issuer's regis- 
tration under § 12 of the Securities Exchange Act of 
1934 is no longer required because of a decline in 
the number of holders of the issuer's securities. 15 
USCA § 78. Cf. pevistinc. [Cases: Securities la- 
tion §=€35.22. CJS. Securities 7 
§§ 112-114.] — deregister, vb. 
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deregulation, ». The reduction or elimination of gov- 
ernmental control of business, esp. to permit free 
markets and competition. — deregulate, vb. 
financial deregulation. The lessening of govern- 
mental oversight and intervention in the business 
of financial institutions. © Among other effects, 
regulation of financial contracts is relaxed and 
competition for depositors and borrowers increas- 
es. 


deregulation clause. Oil & gas. A gas-contract provi- 
sion specifying how the price of gas will be calculated 
and what the buyer's and seller's obligations will be 
if regulated natural gas becomes deregulated. 


de rei gestae veritate (dee ree-t jes-tee ver-i-tay-tee). 
[Law Latin] Scots daw. Of the eruth of the thing done. 
®@ A witness to a deed that had been lost could testify 
to the deed’s existence and to the truthfulness of the 
statements contained in it. 


’ derelict (der-a-likt), adj. 1. Forsaken; abandoned; cast 


away <derelict property>. See guasi-derelict under 
DERELICT. 2. Lacking a sense of duty; in breach of a 
legal or moral obligation <the managers were dere- 
lict in their duties>._ 


derelict, #. 1. Personal property abandoned or thrown 
away by the owner with no intent to claim: it ay 
longer, such as a ship deserted at sea. [Cases: Sal- 
vage 4. C.J.S. Salvage §§ 19, 22.) ; 


quasi-derelict. A ship that has been deserted or 
abandoned temporarily or involuntarily, as when 
the crew is dead or otherwise incapable of navigat- 
ing the ship. [Cases: Salvage €@4. C.].S. Salvage 
§§ 19, 22.) 


2. Land uncovered by water receding from its for- 
mer bed. [Cases: Navigable Waters 944, Waters 
and Water Courses 93. C.J.S. Navigable Waters 
§ 94; Waters §§ 177-182, 184-185.] 3. A street per- 
son or vagrant; a hobo. 


dereliction (cter-a-lik-shan). ». 1. Abandonment, esp. 
through neglect or moral wrong. 


dereliction in the performance of duties. Military 
law, Willful or negligent failure tw perform as- 
sigred duties; culpable inetliciency in performing 
assigned duties. [Cases: Military Justice ¢>687. 
GJS. Military Justice § 68.) ; 


2. An increase of lind caused by the receding of a 

. sea, river, or stream from its usual watermark. 
RELICTION, (Cases: Navigable Waters 44;. Waters 
and Water Courses 93. CJ.S. Navigable Waters 
§ 94; Waters §§ 177-182, 184-185.] 


-  derelict-official act. A statute that mandates forfeiture 


of office if the holder willfully neglects or fraudulent- 
ly fails t© perform official duties. 


de reparatione facienda (dee vep-o-ray-shee-oh-nec 
fay-shee-en-la). His. 1. An action brought by a joint 
tenant to compel a cotenant to contribute to the 
repair of jointly held property. 2. A writ issued in 
such an action. @© The writ had to issue before 
repairs were undertaken. There was no remedy 
after repairs began. 


de replegiore de averiis. See Wk. AVERUS REPLEGIANDIS. 


derivative deed 


de rescussu (dee ri-skes-[yJoo), n. [Law Latin “of res- 
cue”) Hist. A writ avaitab le when cattle were dis- 
trained or persons were arrested, and then rescued. 


de retorno habendo (dee ri-tor-noh he-ben-doh). [Law - 
‘ Latin) For having a return. © This term applied to 
(1) a judgment for a defendant in a soperin action, 
(2) a writ of execution for a defendant awarded 
judgment in a replevin action, and (3) a surety 
provided by a plaintiff at the beginning of a replevin 
acuon. 


d.e.r.i.e. abbr. vr, EA RE VTA CENSUERE. 


de rien culpable (da reen_ kel-po-beal). [Law French] 
Guilty of nothing; not guilty. 

derivation clause. A deed-of-trust provision that pro- 
vides information about the transfer of a property, 
esp. the source of the title, such as the name of the 
previous grantor and the recording date of the 
deed. See deesiof trust under peep. 


derivative, adj. Copyright. Of, relating to, or constitut- 
ing a work that is taken from, translated from, 
adapted from, or in some way further developed 
from a previous work. @ Copyright protection in- 
cludes the exclusive right in derivative works, such 
as a screenplay adapted from a book, or a variant 
musical arrangement. See derivative work under work 
(2. (Cases: Copyrights and Intellectual Property 
>12(3).) 


derivative, n. 1. A financial instrument whose value 
depends on or is derived from the performance of a 
secondary source such as an underlying bond, cur- 
rency, or commodity. — Also termed derivative instru- 
ment, 
“Derivatives transactions be based on the value of 


rates. ese 
struments are determined gla 
movements in in‘srest rates. in the broad panoply of 
NS are numerous Innovative financial 


whose objectives a hedge 
against market risks, management cf acssts and liabilities, 
or lowering of fund : 


ing costs; derivatives may also be used 
= oe for profit.” Procte? & Gamble Co. v. Bankers 
Trust Co., (1996-1997 Transfer Binder] Fed. Sec. L. Aep. 
(CCH) $99,229, at 95,238 (S.D. Ohio 1996). 
2. See derivatine work wider work (2). 
derivative acquisition. See acQuistrion. 


derivative action. 1. A suit by a beneficiary of a 
fiduciary to enforce a right belonging to the fiducia- 
ry; esp., a suit asserted-by a shareholder on the 
corporation's behalf against a third party (usu. a 
corporate officer) because of the corporation's fail- 
ure to take some action against the third party. Sce 
Fed. R. Civ. P, 23.1. — Also termed deriuaiive suit; 
shareholder derivative suit, stockholder derivative suit; rep- 
resentative action. Cf. DIRECT ACTION (3). (Cases: Corpo- 
rations 207.5. C.J.S. Corporations § 413.] 2. A law- 
suit arising from an ig, another person, such 
as a husband's action for of consortium arising 
from an injury to his wife caused by a third person. 


derivative contraband. See CONTRABAND. 


derivative conveyance. See secondary conveyance under 
CONVEVANCE, 


derivative deed. Sce secondary conveyance under CON. 
VEVANCE. 


derivative defense 


derivative defense. See DEFENSE (1). 
derivative entrapment. See ENTRAPMENT. 
derivative estate. See ESTATE (1). 
derivative evidence. See EVIDENCE. 

' derivative instrument. See DERIVATIVE WD. 


derivative-jurisdiction doctrine. The principle that a 
case is not properly removable unless it is within the 
subject-matter jurisdiction of the state court from 
which it is removed. : 


derivative lease. See SUBIEASE. 

derivative Hability. See tuauurry. 
derivative market. See MARKET. 
derivative possession. See Possesston. 
derivative power. See POWER (3). 
derivative settlement. See SETTLEMENT (2). 
derivative suit. See DERIVATIVE ACTION (1). 
derivative title. See TITLe (2). 


derivative-use immunity. See use immunity under iM- 
MUNFTV (3). 


derivative work. See Work (2). 
derived demand. See DEMAND (4). 


derogation (der-a-gay-shon), n. 1. The partial repeal 
or abrogation of a law by a later act that limits its 
scope or impairs its utility and force .<statutes in 
derogation of the common law>. [Cases: Statutes 
237, 239. C.J.S. Statutes §§ 380, 382.) 2. Dispar- 
agement; depreciation in value or estimation <some 
argue that the derogation of family values has 
caused an increase in crime>. 3. Detraction, preju- 
dice, or destruction (of a grant or right) <an attor- 
ney may be punished for derogation from profes- 
sional integrity>. — derogate (der-o-gayt), vb. 


derogation clause. int'l law. A reservation in a treaty 
allowing a signator to refuse to comply with certain 
peison. ® For example, a signator viet be al- 
owed to suspend some or all of its treaty obligations 
during a war or other national emergency. If a 
treaty lacks an express derogation clause, then gen- 
eral principles governing suspension or termination 
of treaties apply. 

derogation from grant. A provision in an instrument 
of transfer (such as a deed) that diminishes, avoids, 
or otherwise operates against the grant itself. 


derogatory clause. 1. A statutory or contractual provi- 
sion. proclaiming that the document in which it 
appears, or a part of the document, cannot be 
repealed or amended. @ Such provisions are consid- 

ered ineffective. 
ore one Bing 5 Saree ec e cules coe Cee 


ts own sovereignty by restricting Hs successors. A partia- 
meant sovere sey et ae De sore ean. 
What rental ted a clausula deroga! is therafore 
AxiectNe: ban Ripoc’ omueuie ¢ minus 


quo ab 

potestate res diszoNantur a constituuntur (a 
derogatory does ee 
solved by tha same power which them)." FAR. 
: interpretation § 140, at 3139 (3d ed. 


2. A clause that a testator inserts secretly in a will, 
containing a provision that any later will not having 
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that precise clause is invalid. @¢ A derogatory clause 
seeks to protect against a later will extorted by 
undue influence, duress, or violence. — Also 
termed clausula derogativa; clausula ia. 


DES. abbr. petiveren EX sie. 


de salva gardia (dee sal-va gahr-dee-a), n. [law Latin 
“of safeguard”) A writ issued to protect strangers 
bat harm while pursuing their legal rights in Eng- 
and. 

de salvo conductu (dee sal-voh kon-dok-t[y}oo). [Law 
Latin “of safe conduct"] A writ of sate conduct. 


de sa vie (da sa vee). [Law French] Of one’s own life, 
oe a can from pur autre vie (“for another's 
fe”). 
descend, vb. To pass (a decedent's property) by intes- 
tate succession. 


descendant (di-sen-dont), n. One who follows in Jin- 
eage, in direct (not collateral) descent from a n. 
@ Examples are children and grandchildren. Cf. as- 
CENDANT. [Cases: Descent and Distribution @°25. 
a Descent and Distribution §& 32.] — descendant, 
adj 


collateral descendant. Loosely, a blood relative who 
is not strictly a descendant, like a niece or nephew. 


Hineal descendant. A blood relative in the direct line 
of descent. @ Children, grandchildren, and great- 
grandchildren are lincal descendants. 


descendibility of future interests. The legal ibility 
that a future interest (such as a remainder or an 
executory interest) can legally pass by inheritance. 


descendible, adj. (Of property) capable of passing by 
descent or being inherited. See HERITABLE. 

descent, n. I. The acquisition of real property by law, 
as by inheritance; the passing of intestate real prop- 
erty to heirs. See succession (a). Cf. pistrisuTion «); 
purcitase. (Cases: Descent and Distribution 1-19. 
C.J.S. Conflict of Laws §§ 71, 84; Descent and Distribu- 
tion §§ 1-22; Right of Privacy and Publicity § 42.) 2. 
The fact or process of originating from a common 
ancestor. Cf. ascent. — descend, vd. 


collateral descent. Descent in a collateral or oblique 
line, from brother to brother or cousin to cousin. © 
With collateral descent, the donor and donee are 
related through a common ancestor. Cf. collateral 

under nescenpant. [Cases: Descent and 
Distribution 6932-41. C.}.S. Descent and Distribution 
§§ 29, 38-49.) 


direct-line descent. See lineal descent. 


immediate descent. 1. A descent directly to an heir, 
as from a eromimatter to granddaughter, brought 
about by the carlier death of the mother. [Cases: 
Descent and Distribution 25-36. C.J.S. Descent 
and Distribution §§ 29, 32-43,] 2. A direct descent 
without an intervening link in consanguinity, as 
from mother to daughter. 


lineal descent. Descent in a direct or straight line, 
as from father or grandfather to son or grand- 
son. — Also termed direct-line descent. (Cases: De- 
scent and Distribution @°25, C.j.S. Descent and 
Distribution § 32.) 
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maternal-line descent. Descent between two per- 
sons, traced through the mother of the younger. 


mediate descent. 1. A descent not occurring imme- 
diately, as when a granddaughter receives land 
from her grandmother, which first passed to the 
mother. 2. A direct descent occurring through a 
link in consanguinity, as when a granddaughter 
receives land from her grandfather directly. 


or The mediate or immedi- 

ate descent may denote either the of the estate, or 
the relationship the intestate and the heir. The 
pene eng gaat rd afb charrerend 
scribes the proximity o! descent, while the characteriza- 
tion as lineal or refers to the of the 
* 23 Am. Jur. 2d Dascent and Distribution § 49, at 


787-88 (1889). 


paternal-line descent. Descent between two per- 
sons, traced through the father of the younger. 


descent and distribution. 1. See intestate succession 
under SUCCESSION (2). 2. Broadly, the rules by which 
decedent's property is passed, whether by intestate 
succession or by will. See DISTRIBUTION (1). 


descent cast. Hist. The devolution of realty that has 
been acquired by disseisin, abatement, or intrusion, 
upon an heir whose ancestor died intestate. © This 
tolled the real owner's right of entry until the owner 
brought a legal action. — Also termed descent which 
tolls entry. 


description. 1. A delineation or explanation of some- 
thing by an account setting forth the subject's char- 
acteristics or qualities <description of a patentable 
Process>. 2. A representation by words or drawing 
of something seen or heard or otherwise expert- 
enced <description of the criminal> <description of 
the accident>. 3. An enumeration or specific identu- 
fication of something <description of items in the 
estate>. 4. LEGAL DESCRIPTION. 5. Patents. In a U.S. 
patent application, the section that (1) comprehen- 
Sively characterizes the invention in language that is 
clear and complete enough to enable anyone skilled 
in the relevant art to make and use the invention; 
(2) os the best mode for using the invention; 
and (3) usu. includes an explanation of drawings 
that are part of the application. © The detailed 
description typically makes up the largest portion of 
the application's specification. — Also termed (in 
sense 3) enabling disclosure; enabling requirement; writ- 
ris oe (Cases: Patents €°99. C.J.S. Patents 

descriptio (di-skrip-shee-oh _par-soh-nee). 
[Law Laun] Description of the person. © This 
phrase, typically used to identify or describe a per- 
son in a contract or deed, is not essential to a 
document's validity. Cf, nest:naTio PERSONAE. 


descriptive comparative law. See COMPARATIVE LAW. 

descriptive mark. See descriptive trademark under 
‘TRADEMARK. 

descriptive trademark. See TRADEMARK. 


descriptive word. Trademarks. A term that portrays a 
general characteristic or function of a product or 
service. @ A descriptive word may not be registered 
as a trademark unless it has acquired secondary 
meaning in the minds of consumers so that it is 


deserter 


directly associated with one brand. (Cases: ‘l'rade 
Regulation @>164. C.J.S. Trade-Marks, Trade-Names, 
and Unfair Competition § 162.) ° —* ; 

“A trader ‘cannot appropriate to his exciusive use words or 


lic ity. The of ai} hg Hd pitt en 
are 10} : use e s 
in thelr ordinary. and must not be restricted. 
No sign or form of words may be appropriated as a trade- 
mark, for use from the nature 
of the fact conveyed by primary meaning, others may 
employ with equal with the same 
peapoeo. Harry D. Nims, The Law of Competition 
Trade-Marks 524 (1929). 


de scutagio habendo (dee skyoo-tay-jee-oh ha-ben- 
doh), n. (Law Latin “for having scutage”) Hist. 1. A 
writ ordering a tenant-in-chief by knight’s service to 
serve in a war, send a substitute, or pay a sum of 
money. 2. A writ authorizing a lord who had served 
in the war or paid the required fine to recover the 
scutage from his knight's fees. See scuTAGE. 
“Such a bardny having proved that he fulfilled his contract 
or paid his fine, will have a royal writ de scutagio habendo, 
whereby the sheriff wil be ordered to cause him to have the 
sculage, he has 1g obtain something that the king is apt to 
treat Fy a favour." 1 Pollock & Fredesc W. Matt. 
) 


Frederick 
ee ee eee 


1270 (2d ed. 1 . 
desecrate, vb. To divest (a thing) of its sacred charac- 
ter; to defile or profane (a sacred thing). 


de secta ad molendinum (dee sek-ta ad ma-len-di-nom), 
n. [Law Latin “of suit at mill”) Hist. A writ forcing a 
person to continue grinding corn at a particular 
mill, as was customary, or to give a good reason why 
the custom should not be continued. 


“There are also other due by ancient custom and 
prescription only. Such Is that of suit to another's mill: 
where the jar place, by usage 


pb that tc icra a 
time out of mind have been accustemed to grind their com 
at a certain mill; and afterwards ther 


not a damage, s 

Gus Way Wie Olcnas Snamieen G Gen te ances Sel none, 

big fecl-obeles Landi la 

-.. of show cause @ contrary: 2 
it 2 prescig may be tried, and if it be found 

recover damages 

, Commentaries on the Laws of 


de sectis non faciendis (dee sek-tis non fay-shee-en- 
dis), ». (Law Latin “of not doing services") Hist. A 
writ exempting a ward or dowress from performing 
certain services. 


desegregation, n. 1. The abrogation of policies that 
separate people of different races into different insti- 
tutions and facilities (such as public schools). (Cases: 
Schools G13. C.J.S. Civil Rights §§ 108, 111, 121.] 2. 

. The state of having had such policies abrogated. Cf. 
INTEGRATION (4). — desegregate, ub, 


de seisina habenda (dee see-zin-a he-ben-da), n. [Law 
Latin “of holding scisin”) Hist. A writ ordering the 
sovercign to deliver scisin of lands and tenements to 
a lord, after halding them for the allowed year and a 
day because the lord’s tenant committed a felony. 


deserter. Int'l law. A soldier who leaves national mili- 
tary service with the intention of reneging on mili- 
tary obligations either permanently or for the dura- 
tion of a military operation; a person who illegally 
abandons a military force, often by seeking refuge in 
a forcign territory or by joining enemy forces. 


desertion 


[Cases: Armed Services 38; Military Justice 661. 
C.J.S. Armed Services § 156; Military Justice § 55.) 


desertion, n. The willful and unjustified abandonment 
of a person's duties or obligations, esp. to military 
service or to a spouse or family. @ In family law, the 
five elements of spousal desertion are (1) a cessation 
of cohabitation, (2) the lapse of a statutory period, 
(3) an intention to abandon, (4) a lack of consent 
from the abandoned spouse, and (5) 3 lack of spous- 
al misconduct that: might justify the abancon- 
ment, — Also termed gross neglect of duty. Cf anan. 
vonsenr. [Cases: Armed Services 38; Divorce 
@=37; Military eon 661. CJS. Anned Services 
§ 156; Divorce §§ 20, 41; Military Justice § 55.) — 
desert, vb. 
constructive desertion, One spouse's misconduct 
that forces the other spouse to leave the marital 
abode. @ The actions of the offending spouse must 
be serious enough that the spouse who is forced 
from the home finds the continuation of the mar- 
riage to be unendurable or dangerous to his or 
her safety and well-being, and finds it necessary to 
seek safety outside the marital domicile. — Also 
termed constructive abandonment. [Cases: Divorce 
€=37(22). C.J.S. Divorce §§ 41, 44, 78.] 


criminal desertion. One spouse's willful failure 
without just cause to provide for the care, protec- 
tion, or support of the other spouse who 1s in ill 
health or needy circumstances. (Cases: Husband 
and Wife 9302, 304.) 


obstinate desertion. Desertion by a spouse who 
persistently refuses to return to the marital home. 
so that the other spouse has grounds for divorce. @ 
Before the advent of no-fault divorce, this term 
was commonly used in divorce statutes. The term 
was often part of ithe longer phrase willful, contin- 
ued, and obstinate desertion. (Cases: Divorce 
37(15). C.J.S. Divorce §§ 41, 78.) 


willful, continued, and obstinate desertion. See obsti- 
desertion. 


nate i 
deserts. See JusT nESERTS. 


design, n. 1. A plan or scheme. 2. Purpose or inten- 
tion combined Meith a plan. 


formed . Criminal law. The deliberate and 

fixed intention to kill, though not necessarily a 

eidancesd person. See premenrrarion. [Cases: 
omiadde €7535.] 


3. The pattern or configuration of elements in 
something, such as a work of art. 4. Pulents. The 
drawing or the depiction of an cng! plan for a 
novel pattern, model, shape, or configuration that is 
chiefly decorative or ornamental. © If it meets other 
criteria, a design may also be protectable as a trade- 
mark. — design, vb. : 

design around, vb. Patents. To make something that 
performs the same function or has the sume physical 
properties as (a patented product or process) but in 
a way different enough from the original that it does 
not infringe the patent. See DOCTRINE OF EQUIVALENTS. 

designate, n. See vESIGNEE. 


designated public forum. See runt: FORUM. 
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designating pence A document used to designate a 
candidate for a party nomination at a primary elec- 
tion or for election to a party position. [Cases: Elec- 
tions $7126(1). C.J.S. Elections §§ 112-113, 115(1).] 

designatio personae (dez-og-nay-shee-oh par-soh-nee).. 
(Law Latin] Desi dor of the pened by class or 
culegory rather than by name, as “the children of 
A.” @ This phrase was used to specifically identify a 
erson in a contract or deed, often as a word of 

imitation (e.g., “to my eldest son"). Cf peseuenio. 

PERSONAE. 


design claim. See parent CLAIM. 

design defect. See nerect. 

design-defect exclusion. See EXCLUSION (3). 

designedly, adv. Willfully; intentionally. 

designee. A person who his been designated to per- 
form some duty or carry out some specific role. — 
Also termed designate (dez-ig-not), n. 

designer defense. See nereRse wy. 

designer drug. See pruc. 

design patent. See varenr (3). 

design review. A process by which a building permit is 
not issucd until the proposed building meets the 
architectural standards ey land-use regu- 
lations. — Also termed architectural review. [Cases: 
Zoning and, Planning 431-446. C.J.S. Zoning and 
Lond Planniug §§ 198, 204-211, 213~216.). 

design specification. See sTATEMENT OF WORK. 

design-specification contract. See build-to-print contract 
under CONTRACT. 

desist. To stop or leave off. See CEASE-AND-DESINT ORDER. 

desk audit. See aunrr. 


de solemnitate (dee sa-lem-ni-tay-tee). [Law Latin] Scots 
law. As a solemnity. © The phrase appeared in 
reference to certain deed requirements essential to 
the deed’s validity. CF. ex soLestNrraTe. 


de son tort (da sawn [or son] tor{t}). [Law French “by 
his own wrongdoing”] Wrongful. 


executor de son tort. See EXECUTOR. 
trustee de son tort. See TRUSTEE. 


de son tort demesne (de sawn tor{t):di-mayn). [Law 
French] Of bod get own wrong. @ This is the law 
French equivalent of the Latin phrase de injuria. See 
DE INJURIA, 

desperate debt. See pest. 


despitus (di-spi-tas or des-pi-tas). [law Latin] 1. Con- 
tempt. 2. A contemptible person. 


despoil (di-spoil), vb. To deprive (u person) of 
sions illegally by violence or by clandestine means; to. 
rob. — thation (di-spuh-lee-ay-shan), despail- 
ment, n. 


desponsation (dee-spon-say-shon). Archaic. The act of 
thal; the act of contracting for marriage. 
despot (des-pat), n. 1. A ruler with absolute power 
ey authority. 2, A tyrant. — despotic (di-spot-ik), 
adj. 
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tiam (des-pe-tiz-em). 1. A government by a ruler 


with absolute, unchecked power. 2. Total power or * 
- controlling influence. - . . 


: de statu defunctorum (dee stay-t{y]oo dee-fangk- 


tor-om). [Law Latin) Scots law. Concerning the status 
of the decedent. © The phrase was often used to 
refer to questions about the decedent's legitimacy. 


de statuto mercatorio (dee sta-tyoo-toh mor-ka-tor-ee- 
oh), n. [Law Latin “of statute merchant") Hist. A writ 
ordering the imprisonment of someone who forfeits 
a statute-merchant bond until the debt has been 
paid. See STATUTE MERCHANT. 


de statuto stapulae (dee sta-tyoo-toh stay-pye-lee), n. 
{Law Latin “of statute stape"| Hist. A nik seize 
the property of and imprison a person who forfeits a 
statute-staple bond. See STATUTE STAPLE. 


destination. 1. The predetermined end of a course, as 
of a voyage or package shipment. 2. The act of 
appointment, esp. in a will; a designation. 3. Scots 
law. The nomination of heirs — esp. in a certain 
order — by law or under a will. 
“The series of heirs called to the succession of heritable or 
moveable , either by the provision of tne law or by 
deta oA et nec ad it aoe 
; . in a 
ioe cum. O.e camera some? ee 
order, o ropriator.” 
Bail’s Digest of the Law of Scotland 320 
(George Watson ed., 7th ed. 1890). 
4. Scots law. The line of successors so appointed. 
destination bill of lading. See Bit. OF LADING. 
destination contract. See ConTRAGE. 


destination du pére de famille (des-tee-nah-syawn doo 


pair do fa-mee). {French “destination of the father of |. 


the family"] 1. Civil law. The segat standing of the 
owner of two estates that would be subject to a 
servitude if they were not owned by the same per- 
son. @ When the two estates cease to be owned b 

the same owner, a servitude. comes into existence if 
(1) the servitude is apparent from external signs, 
such as a roadway or a pipeline, or (2) the common 
owner recorded a declaration establishing the desti- 
nation, La. Civ. Code art. 741. 2. Hist. A property 
use that the owner has intentionally established on 
one part of the property in favor of iu...ther part. 


destinatione (des-ti-nay-shee-oh-nee). [Law Latin] Hist. 
By destination or appointment: of an heir. © The 
phrase appeared in reference to the process, made 
poste through a destination clause, by which an 
eir was appointed to a succession in a certain order. 

~ See DESTINATION (2), (3). 


destitute (des-ti-t{y]oot), adj. 1. Deprived; bereft. 2. 
Not possessing the necessaries of life; lacking posses- 
sions and resources; indigent. 


destitutive fact. See divestitive fact under FACT. 
destructibility, x. The capability of being destroyed by 


some action, turn of events, or operation of law. — 
destructible, adj. 


destructibility of contingent remainders. Property. 
The common-law doctrine requiring a future inter- 
est to vest by the time it is to me possessory or 
else suffer total destruction (the interest then revert- 
ing to the grantor). The doctrine could be avoided 


detainer 


by the use of trustees to preserve sia remain- 
ders. © This doctrine has been abolished in all but a 
few American jurisdictions; the abolishing statutes 
are commonly termed: anéi-destructibility’ statutes. — _ 
Also termed destructibility rule. (Cases: Remainders 
10. C.J.S. Estates §§ 88-89, 91-92.} ; 
“The destructibility rule stil exists in its old common-law 
- form tn Florida. Various authors have s that it also 
exists rag oe In Arkansas, North Oregon, 
Pennsylvania, Scuth Carolina, and Tennessee; but there ar 
no statutes or recent decisions to ct the rufe's status in 
these states.” Thomas F. Bergin & Paul G. Haskell, Preface 
oo in Land and Future Interests 79 n.46 (2d ed. 


destructible trust. See TRUST. 


destruction. 1. The act of destroying or demolishing; 
the ruining of something. 2. Harm that substantially 
detracts from the value of property. esp. personal 
property. 3. The state of having been destroyed. 


desuetude (des-we-t[yJood). 1. Lack of use; obsoles- 
cence through disuse. 2. The doctrine holding that if 
a statute or treaty is left unenforced long enough, 
the courts will no longer regard it as having an 
legal effect even though i: has not been repealed. 
{Cases: Statutes 9173. C_J.S. Statutes § 292.] 
“(T]he doctrine of desuetude has had in ail fegal systems a 
timnited and cautious application. For the anachronistic 
a bette: rem: be found through ahr 


irony. ‘It is not as speedy or as simple a pr: to 
nce as to but with 

38 (108 tau ied done." Lon L. raller, 
of the Law 968) (quoting John Chipman . 

the Netore and Sources of Law 192 (fe 921)). ed 
“There is no doctrine of desustude in English law, so a 
because it 's 


statute never ceases to be in force merely 
obsolete. Normally there must = an ees repeal, but the 


whoie of an enactment 
My Gre} tener" statute.” Rupert Gross, Statutory interpretation 3 


de superoneratione pasturae (dee soo-pa-roh-no-ray- 
shee-oh-nee pas-tya-ree), n. [Law Latin “of sur- 
charge of pasture”) Hist. A judicial writ against a 
erson who was initialy brought into county court 
or utting too many cattle on ‘pasture, and later was 
impleaded in the same court on the same charge, 
and the cause was removed to the superior court at 
Westminster. 


de tabulis exhibendis (dee tab-ya-lis ek-si-ben-dis). [Lat- 
in) Roman law. Of producing the tablets of a will. © 
This was a subject covered under Roman exhibitory 
interdicts bobble the production of documents. A 
will of a deceased person had to be produced and 
opened to determine whether the applicant had 
rights under it. - 


detachiare (di-tak-ce-air-ee or di-tash-ee-air-ce), vb. 
[Law Latin) Hist. To seize a person os propery by a 
writ of attachmen: or other legal remedy. 

detainer. 1. ‘The action of detaining, withholding, or 
keeping something in one’s custody. - 


forcible detainer. Sce FORCIBLE DE-TAINER. 


unlawful detainer. The unjustifiable retention of 
the possession of real property by one whose origi- 
nal entry was lawful, as when a tenant holds over 
after lease termination despite the landlurd’s de- 
mand. for possession. [Cases: Forcible Entry and 
Detainer 5.) 


de tallagio non concedendo 


2. The confinement of a n in custody. 3. A writ 
authorizing a prison official to continue holding a 
prisoner in custody. (Cases: Extradition and Detain- 
ers 52.) 4. A person who detains someone or 
something. : ; 


. de tallagio non concedendo (ctee ta-lay-jee-oh non kon- 
' sa-den-doh), 2. [Law Latin “of not granting tallage"’] 
Hist. The title of a statute declaring that no taxes will 
‘be imposed by the king or his ere without the 
consent of the archbishops, bishops, earls, barons, 
knights, and other freemen of the realm. @ The 
statute has been used to support the constitutional 
doctrine disallowing taxation except by Parliament. 

34 Edw., st. 4. 


detection. ‘The act of discovering or revealing some- 
thing that was hidden, esp. to solve a crime. 
“There & a clear distinction between a to 
do an untawful act and @ trap to In the 
execution of a criminal plan of his own conception. There ts 
pee he poi righ edible ole gripe len Dig “9 
ment,’ 2s applied to tha activities of law enforcement o! 
cers. ri te eon oy acne yoagie when officers rod 
a n o! an opportuni 
ste ett ach tua oo ua 
alleged to be unlawful. On the other hand, entrapment 
occurs when officers induce a person to violate the law 
when he would not otherwise do so." 21 Am. Jur. 2d 
Criminal Law § 202 (1981). 
de tempore cujus contrarium memoria hominum non 
existit (dee tem-pa-ree k[y]oo-jas ken-trair-ce-om 
ma-mor-ee-a nam non eg-ais-tit). (Latin) 
From time whereof the memory of man does not 
exist to the contrary. See LEGAL MEMORY, 


det int et ad omnia tempora (dee tem- 
fe Gs ane ad om-nee-o tem-po-ra). [Latin] 
From time to time, and at all times. 


de temps dont memorie ne court (da tah dawn mem-o- 
ree na koor). [Law French] From time whereof 
memory does not run; time out of human memory. 
® This Law French phrasing was a forerunner of 
Blackstone’s classic formulation: “time whereof the 
memory of man does not run to the contrary.” | 
William Blackstone, Commentaries on the Laws of Eng- 
land 460-61 (1765). See LEGAL MEMORY. 

détente (day-tahnt). [French] 1. The relaxation of 
tensions between two or more parties, esp. nations. 
2. A policy promoting such a relaxation of tensions. 
3. A period during which such tensions are relaxed. 
Cf, ENTENTE; ALLIANCE. 


detentio (di-ten-shee-oh), n. [Latin] 1. Roman law. See 
possessio naturalis under possessto. 2. Hist. Detention; 
detainment, as opposed to captio (“taking”). 
detention, n. 1. The act or fact of holding a person in 
rag confinement or compulsory delay. — de- 
tain, vd. ; 
investigative detention. The holding of a suspect 
without formal arrest during the investigation of 
the suspect's participation in a crime. @ Detention 
of this kind is constitutional only if probable cause 
exists. 
detention. 1. The holding of a defendant 
fore trial on criminal charges either because the 
established bail could not be or because 
release was denied. 2. In a juvenile-delinquency 
case, the court's authority to hald in custody, from 
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the initial hearing until the probable-cause hear- 
ing, any juvenile charged with an act that, if 
committed by an adult, would be a crime. @ If the 
court finds that releasing the juvenile would create 
a serious risk that betore the return date the 


juvenile might commit a criminal act, it may order | 


the juvenile detained pending a probable-cause 
hearing. Juveniles do not have a constitutional 
right to bail, The Supreme Court upheld the 
constitutionality of such statutes in Schall v. Martin, 
467 U.S. 258, 104 S.Ct. 2403 (1984). — Also 
termed lemporary detention. 


preventive detention. Confinement imposed usu. 
on 2 criminal defendant who has threatened to 
escape, poses a risk of harm, or has otherwise 
violated the law while awaiting trial, or on a men- 
tally ill person who may catiée tae: 
2. Custody of property; esp., an employee's custody 
of the employer’s property without being consid- 
ered as having legal possession of it. 


detention hearing. See HEARING. 


detention in a reformatory. A juvenile offender's sen- 
tence of being sent to a reformatory school for some 
period. (Cases: Infants 223. 1.] 


determinable, adj. 1. Liable to end upon the happen- 
ing of a ung. terminable <fee simple deter- 
minahle>. 2. Able to be determined or ascertained 
«the delivery date is determinable because she kept 
the written invoice>. : 


determinable easement. See EASEMENT. 
determinable estate. See ESTATE (1). 


determinable fee. 1. See fee simple determinable under 
FRE SIMPLE. 2. See base fee under FEE (2). 


determinable freehold. See determinable estate under '- 
TATE ()). 


determinate italization. A fixed period of hospi- 
talization, usu. by civil commitment. 

determinate obligation. See oBLIGATION. 

determinate sentence. See SENTENCE. 


determination, n. 1. A final decision by a court or 
administrative, agency <the court's determination of 
the issue>. (Cases: Administrative Law and Proce- 
dure 489; Federal Civil Procedure 928. C.J.S. 
Public Administrative Law and Procedure §§ 147~148.] 


initial determination. The first determination 
made by the Social Security Administration of a 
person's eligibility for benefits. (Cases: Social Secu- 
rity and Public Welfare €°8.5, 142.15, 175.25. 
CJ.S. Soctal Security and Public Welfare §§ 13, 75.) 


2. The ending or expiration of an estate or interest 
in property, or of a right, power, or authority <the 
easement’s determination after four years>. — de- 
termine, vb. 
determination letter. A letter issued by the Internal 
Revenue Service in response to a taxpayer's request, 
giving an opinion about the tax significance of a 
transaction, such as whether a Sener corporation 
is entitled to tax-exempt status. — termed ruling 
letter. (Cases: Internal Revenue $73049,] 
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determinative judgment. See final judgment under 
JUDGMENT. ; ; 

determinism. (sowctimes cap.) A philosophy that human 
behavior is governed primarily by preexisting condi- 
tions, such as family or environmental factors, and is 

- not influenced by will. — deterministic, adj. 

de termino moto (dee tor-me-noh moh-toh). (Law Lat- 
in) Hist. The common-law offense of moving or 
defacing landmarks. @ This was considered a serious 
crime because of the importance that agrarian laws 
attached to landmarks. 


deterrence, n. The act or process of gpa ok. 
g 


certain behavior, particularly by fear; esp., as a 

of criminal law, the prevention of criminal behavior 
by fear of punishment. Cf. REHABILITATION (1); RETRI- 
BUTION (1). (Cases: Sentencing and Punishment 
4].] — deter, vb. — deterrent, adj. 


eneral deterrence. A goal of criminal law general- 
y, or of a specific conviction and sentence, to 
discourage people from committing crimes. 


special deterrence. A goal of a specific conviction 
and sentence to dissuade the offender from com- 
mitting crimes in the future. 


deterrent, n. Something that impedes; something that 
prevents <a deterrent to crime>. 


deterrent danger. See DANGER. 
deterrent punishment. See PUNISHMENT. 


de theolonio (dee thee-a-loh-nee-oh), n. [Law Latin “of 
toll") Hist. A writ of trespass available to a person 
prevented from taking toll. See Tax. 


de tigno juncto (dee tig-noh jognk-toh). See actio de 
tigno juncto under Actio. 


detinet (det-i-net). [Latin] He detains. @ An action in 
debt may be in definet when the plaintiff alleges that 
the defendant wrongfully kept goods, as distin- 
guished from wrongfully taking them. An action in 
debt may also be in detinet when it is brought by or 
against someone other than an original party to the 
debt, such as an executor. An action of replevin is in 
detinet when the defendant retains ssion of the 
property until after the judgment. Cf. pest er vett- 
NET. 


detinue (det-i-nyeo or -noo). A common-law action to 
recover personal property wrongfully taken by an- 
other. Cf reprevin; Trover. (Cases: Detinue 1. 
C.J.S. Detinue § 1.] cos 
“A claim in detinue lies at the suit of a person who has an 
immediate right to the possession of the goods a 
person who js in actual of them, and who, upon 
Fe corer an Or leneee to Geurer diem Up aout 
excuse. Detinue at the presen 
uses. In the first place, the 
restitution of his chattels 


in detinue sur 
ment was lavdul.” R.F.V. Heuston, Salmond on the Law of 
Torts 111 (17th ed. 1977). 

detinue of goods in frankmarriage. Hist. A writ 

allowing a divorced wife io obtain the goods given 

to her during the marriage. 


Of wenpaen lor Os wich eetemon tn Goma ee 


de uxore rapta et abducta 


detinue sur bailment (det-i-nyoo sar bayl-mant). 
[Law French} Hist. An action to recover property - 
that the defendant acquired by bailment but re- 
fuses to return. © , 
detinuit (di-tin-yvo-it). {Latin} He has detained. @ An 
action is said to be in the detinuit when the plaintiff 
finally recovers possession of the property claimed 
under a writ of replevin. 


detour, n. Torts. An employee’s minor deviation from 

the employer's business for personal reasons. @ Be- 
cause a detour falls within the scope of employment, 
the employer is still vicariously liable for the employ- 
ee’s actions. Cf. rroiic. [Cases: Master and Servant 
€302(6); Workers’ Compensation 666. C.J.S. Etn- 
ployer-Employee Relationship §§ 221-222; Workmen's 
Compensation § 399.] 


detournement (di-tuurn-moent), n. An employee's mis- 
appropriation of the employer's funds. 

detraction, n. The removal of personal property from 
one state to another after transfer of title by a will or 
inheritance. 


de transgressione (dee trans-gresh-ee-oh-nee), n. [Law 
Latin “of trespass"} The general name of various 
writs of trespass, See TRESPASS. 


de transgressione, ad audiendum et terminandum (dee 
trans-gresh-ee-oh-nee, ad aw-dee-en-dam et tar-mi- 
nan-dem), n. [Law Latin “of trespass, for determin- 
ing and hearing a misdemeanor’] Hist. A commis- 
sion for hearing and determining an outrage or 
misdemeanor. 


detriment. 1. Any loss or harm suffered by a person 
or property. 2. Contracts, The relinquishment of 
some legal right that a promisee would have other- 
wise been entitled to exercise. — Also termed legal 
detriment. Cf. BENEFIT (2). 
“A promise or an act may be a detriment although on 
ro oe 
i ts] re @ Ro = ° 
hone the less a detriment, and a ood consideration fora 
promise to deliver the car.” P.S. Atiyah, An introduction to 
the Law of Contract 101 (3d ed. 188%). 


detriment to a promisee. Contracts. Consideration 
offered by a promisee to a promisor, esp. in a 
unilateral contract. (Cases: Contracts 52. C.].S. 
Contracts § 90.) 


detrimental reliance. See RELIANCE. 


detunicarit (di-tyoo-ni-kair-1), vb, [Latin “to be re- 
vealed") To discover; to lay open. 


de una parte (dee yoo-na pahr-tee), adj. [Latin] Of one 
party. @ A deed is de una parte when only one party 
grants something to another, as distinguished from a 

eed inter partes. See INTER tARTES. 

deuterogamy (<I[y]oo-tar-og-a-mee), 2. (fr. Greek 
pr unips ser “second marriage”) A second marriage 
after the death of or divorce from the first spouse, or 
after an annulment of a first marriage. — Also 
termed digama; digamy. 


de uxore rapta et abducta (dee ok-sor-ce rap-ta et ab- 
dak-ta), n. (Law Latin “of seizing and carrying away 
a man’s wife"] Hist. A writ of trespass for a man 
whose wife had been raped and carried away. 


devadiatus 


devadiatus (di-vad-ee-ay-tes), n. [Law Latin) Hist. A 
defendant without a surety. — Also termed divadia- 
tus. 


devaluation, n. The reduction in the value of one 
" currency in relation to another currency. Cf, REVALU- 
ATION. — devalue, vb, ; ‘ 


devastation. 1. An executor's squandering or misman- 
agement of the deceased's estate. 2. An act of de- 
struction, 3. WASTE (1). 


devastaverunt (di-vas-te-veer-ant). {Latin pl. of devas- 
tavit “he (or she) has wasted"} ‘They have wasted. 
This word usu. referred to both an executor’s waste 
of a decedent's property and the action against the 
executor for that waste. 

devastavit (dev-a-stay-vit), 2. [Latin “he (or she) has 
wasted”] A personal representative's failure to ad- 
minister a decedent's estate promptly and properly, 
esp. by spending extravagantly or misapplying as- 
sets. @ A personal representative whu commits waste 
in this way becomes personally liable to those having 
claims on the assets, such as creditors and beneficia- 
ries. 


de vasto (dee vas-toh), n. (Law Latin “of waste”] A writ 
allowing a reversioner or remainderman to compel a 
tenant for life or for years to appear and answer for 
the waste and resulting damage tu the plaintiff's 
inheritance. See waste (1). 


developed water. See WATER. 


developing country. Int'l law. A country that is not as 
economically or politically advanced as the main 
industrial powers. @ Developing countries are locat- 
ed mostly in Africa, Asia, Eastern Europe, the Mid- 
dle East, and Latin and South America. — Also 
termed developing state; underdeveloped country; less- 

developed country; Third World country. 
“Pi undergone In 

ertinent tarminategy has rome extensive changes 


the 40 At the the 
fro of oa‘, ssonoms ana pate 
or ‘backward’ In 


ing States, of Public Intemational Law 

1017 (1992). 

development. 1. A human-created change to im- 
-proved or unimproved real estate, including build- 
ings or other structures, mining, dredging, filing, 

ding, paving, excavating, and drilling. 2. An ac- 

tivity, action, or alteration that changes undeveloped 
property into developed property. 

developmental disability. See oisasitrry (2). 

developmental neglect. See Neciscr. 

development-stage company. See company. 

de ventre inspiciendo (dee ven-tree in-spish-ee-en- 
dob), ». (Law Latin “of (or for) inspecting the belly") 
1. A writ allowing a presumptive heir to summon a 
jury of matrons to verify the pregnancy of a widow 


482 


suspected of feigning the p ncy to produce a 
‘supposed heir. — ‘Also termed ad enieta inspicien. 
dum. See venire facias tot matronas under VENIRE FACIAS, 


“And this occasion to a proceeding at common law, 
to th 


attempt which the of the Gothic constitutions es- 
teemed equivalent to the most atrocious theft, and thercfore 


ished with death. In this case with us the heir presum 
ve it de ventra to a 


found any 
may afterwards produce, though nine months, will be 
bastard.” 1 Witam Bleckstons Commentaries on the Laws 


2. A writ providing a temporary stay of execution if 
a iy of matrons determines that a woman sched- 
uled for execution and claiming pregnancy is 
“quick with child.” @ The execution would be post- 
poned until after the birth, but if the woman he- 
came pregnant a second time hefore execution, she 
had no remedy. — Sometimes shortened to ventre 
inspiciendo. — Also spelted: de ventre in spiciendo. 

de verbo in verbum (dee varboh in ver-bam). [Law 
Latin] Word for word. 


devest (di-vest), wh. 1. Hist. To deprive (a person) of 
possession, title, or property. 2. To take; to draw 
away. — Also spelled divest. 


deviance, n. The quality or state of departing from 
established norms, esp. in social customs. — deviate 
(dee-vee-ayt), vb. — deviant, adj. & un. — deviate 
(dee-vee-at), n. 


deviation. 1. Generally, a change from a customary or 
agreed-on course af action. 2. Esper law. A 
departure from one’s course of employment to tend 
to a personal matter. @ A deviation from the course 
of employment may be an issue in disputes about 
workers’ compensation or about the employer's tort 
liability to third parties based on the emplovee's 
actions. See couese or eMpLoyMeNT. Cf rronic. 3. 
Insurance. A departure by an insured party from a 
routine course of action, resulting in increased risk 
of some loss that the insured is indemnified against. 
[Cases: Insurance @°3059. C.J.S. Insurance § 768.) 4. 
Maritime low. A departure from the terms expressed 
in a bill of tading or other transportation contract. 


may stow the on deck. All deviations ‘have 
one common, fa efement — a viciation of the 
sae api ." Michael F. “Deviation 


Se eo eee Ao 
v. ’ 
ih 2 Sopp. re 273 (8.D. Tex. 1989), aff'd, 968 F.2d 316 


quasi-deviation. A ceviation from an agreed-on 
shipping term other than a deviation {n course or 
desunation (e.g., an unreasonable delay or the 
unauthorized carriage of cargo on deck). 

reasonable deviation. A deviation that is justified by 
circumstances. @ If a deviation is reasonable, the 
carrier does not lose its usual limitations and ex- 
emptions under the Carriage of Goods by Sea Act. 
unreasonable deviation. A deviation that is not 
justified by circumstances. © An unreasonable devi- 
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ation causes the carrier to lose the: benefit of its 
usual limitations and exemptions under the Car- 
riage of Goods by Sea Act. Bas + 
deviation doctrine. 1. A principle allowing variation 
from a term of a will or trust to avoid defeating the 
document's purpose. 2. A principle allowing an 


- agent's activity to vary slightly from the scope of the 


principal's permission. 3. Maritime law. The rule that 
a carrier the benefit of its limitations and 
exemptions under the Carriage of Goods by Sea Act 
if a deviation from the terms of the bill of lading is 
unreasonable, but does not if it is reasonable. (Cases: 
Insurance €>3059. C.J.S. Insurance § 768.) 


deviation-well survey. An examination to determine 
ynesher a well is bottomed under another person's 
and. 


device. 1. Patents. A mechanical invention, as differen- 
tiated in patent law from a chemical discovery. ® A 
device may be an apparatus or an article of manufac- 
ture. — Also termed machine. (Cases: Patents 11. 
CJS. Patents §§ 20, 25.] 2. A scheme to trick or 
deceive; a stratagem or artifice, as in the law relating 
to fraud. (Cases: Fraud ¢3.] 


de vicineto (dee vi-sin-9-toh or -si-na-toh). [Law Latin] 
From a vicinage; from a neighborhood. @ This term 
-was generally used in reference to a jury pool. See 
DE CORPORE COMITATUS. 


de vi laica amovenda (dee vi lay-a-ko ay-moh-ven-de), 
n. (Law Latin “of removing a lay force’) Hist. A writ 
allowing a parson claiming rights to a church to 
order a sheriff to remove a group of laymen who, 
with another parson, had taken contro! of the 
church and prevented the new parson from enter- 
ing. , ; 

deviling (dev-a-ling). 1. The act of a barrister’s hand- 
ing a brief over to another to handle a case. 2. The 
practice of a junior barrister (known as a “devil”) 
who drafts pleadings or other documents for a sen- 
ior barrister who _P roves them, signs them, and is 
ultimately responsi le for the work. — Also spelled 
devilling. 

devil on the neck. Hist. A torture device made of irons 
that fastened to a person's neck and legs and then 
wrenched together to either gradually or quickly 
break the person's back. @ It was often used to 
coerce confessions. 


devisable, adj. 1. Capable of being bequeathed by a 
will. 2. Capable of being invented. 3. Feigned. 


devisavit vel non (dev-a-say-vit [or -zay-vit) vel non), n. 
(Law Latin “he (or she) devises or not") Hist. An 
issue directed from a chancery court to a court of 

_ law to determine the validity of a will that has been 
contested, as by an allegation of fraud or. sestamenta- 
ry incapacity. See vei. NON. 

devise (di-viz), ». 1. The act of giving property by will. 
© Although this term traditionally referred to gifts of 
real property — and in British usage the term is still 
confined to real property — in American usage the 
term has been considerably broadened. In both the 
Restatement of Property and the Uniform Probate 
Code, a disposition of any property by will is a 
devise. In the United States today, it is pedantry to 
insist that the noun devise be restricted to real prop- 


devise 


erty. (Cases: Wills 1. C.J.S. Wills §§ 1, 3, 174.] 2. . 

The provision in a will containing such a gift. 3. 

Property disposed of in a will. 4. A will disposing of 

property. Cf. TESTAMENT a). Cf BEQUEST; LEGACY. — 

devise, vb. ae tae 7 
alternative devise. A devise that, under the terms 
of the will, is designed to displace another devise if 
one or more specified events occur. — Also 
termed secondary devise. See younger-generation de- 
vise. 


conditional devise. A devise that depends on the 
occurrence of some uncertain event. [Cases: Wills 
639-668. C.J.S. Wills §§ 1880-1424.] 


demonstrative devise. A devise, usu. of a specific 
amount of money or quantity of property, that is 
primarily payable from a designated source, but 
that may payable from the estate's general 
assets if the designated property is insufficient. See 
Restatement (Third) of Pai cag Wills and Other 
Donative Transfers § 5.1 (1999). Cf. pecuniary de- 
wise. 
executory devise. An interest in land, created by 
will, that takes effect in the future and depends on 
a future contingency; a limitation, by will, of a 
future cstate or interest in land when the limita- 
tion cannot, consistently with legal rules, take ef- 
fect as a remainder. @ An executory devise, which 
is a type of conditional limitation, differs from a 
remainder in three ways: (1) it needs no particular 
estate to support it, (2) with it a fee simple or 
lesser estate can be limited after a fee simple, and 
(3) with ita remainder can be limited in a chattel 
interest after a particular estate for life 1s created 
in that interest. See conditional limital; m under Lisi. 
tarion. (Cases: Wills 7. CJS. Wills §§ 58, 
63-64, 68.) 
“The reason of the instit:tion of the executory devise was to 
sup) the will of the testator; for when it was evident that 
he intended a contingent remainder, and when it could not 
operate ds such by rules of law, the limitation was then, 
out of indulgence to wills, hefd to be ng as an executory 
devise. They are not mere possibil but certain and 
substantial interests and estates, and are put under such 


restraints only as have been deemed requisite to prevent 
the mischiefs of perpetuities, or the existence of estates that 


were unalt , on Amari- 
can Law *264 (Georj: Comstock ed., 11th ed. 1866). 
failed devise. See lapsed devise. 


general devise. 1. A devise, usu. of a specific 
amount of money or quantity of property, that is 
payable from the estate’s general asscts. See Re- 
statement (Third) of Property: Wills and Other 
Donative Transfers § 5.1 (1999). 2. A devise that 
passes the testator’s lands without specifically enu- 
merating or describing them. (Cases: Wills 583. 
CJS. Wills §§ 1090, 1105.) 


lapsed devise. A devise that fails because the devi- 
sor outlives the named recipient. — Also termed 
failed devise, failed gift. 

pecuniary devise. A demonstrative devise consisting 
of moncy. Cf. demonstralive devise. 

primary devise. A devise to the first person named 
as taker, © For example, a devise of “Blackacre to 
A, but if A does not survive me then to B” names 
A as the recipient of the primary devise and B as 


devise — 


the recipient of the secondary or alternative de- 
vise. 


residuary devise. A devise of the remainder of the 


testator’s property left after other specific devises 

are taken. [Cases: Wills ©586. C.].S. Wills 
* -§$ EE76-1179, 1184.) 

secondary devise. See alternative devise. 


specific devise. A devise wnat passes a particular 
piece of property. (Cases: Wills 751. C.}.S. Wills 
§§ 1662, 1607-1677, 1679-1683.} 
younger-generation devise. An alternative devise to 
a descendant of the recipient of a primary devise. 
Unif. Probate Code § 2-603. © A devise of “Black- 
acre co A, but if A does not survive me then to A’s 
child B" creates a younger-generation devise in A's 
descendant, B. See alternative devise. 


devise, vb. To give (property) by will. 


devisee (dev-o-zee or di-vi-zee). A recipient of proper- 
ty by will. CE Lee. 
first devisee. The first devisee designated to re- 
ceive un estate under a will. | 


next devisee. The devisee who receives the remain- 
der of an estate in tail, as distinguished from the 
first devisee. See ree tau. [Cases: Wills <-604. 
C.5.S. Wills § 1258.) 


residuary devisee. The person named in a will who 
takes the testator's property that remains after the 
other devises. 


deviser. One who invents or contrives <the deviser of 
these patents>. 


devisor. One who disposes of ide aad (usu. seal 
property) in a will. (Cases: Wills C1. C.J.S. Wills 
§§ 1, 3, 174] , 
devoir (do-vwahr or dev-wahr). Hist. A duty; a tax. — 
Also spelled devoire. 
“Devote fs as much as to say a duty. I Is used in the 
st aay ey haa lS 
manner of customs and otter 
Calais.” Termes do fa Loy 168 (1st Am. ed. 1812). 
devolution (dev-o-loo-shen), n. The act or an instance 
of transferring one’s rights, duties, or powers to 
another; the passing of such rights, duties, or powers 
by transfer or succession <the federal government's 
devolution of police power to the states>. — devolu- 
tionary, adj. — devolutionist, n. 
devolutive appeal. See arreal. 


devolve (di-vahly), vb. 1. To transfer (rights, duties, or 
powers) to another. 2. To pass (rights, duties, or 
powers) by transmission or succession. See pEVoLU- 
THOR. 


devy (dla-v1), vb. [Law French} To die. 


de warrantia chartae (dee wa-ran-shee-a kahr-tee), 7. 
{Law Latin “of a warranty of charter”) Hist. A writ 
allowing a tenant enfeofed with a warranty, who 
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was impleaded in an assize or other action in which 
the tenant could not call upon the warranty, to 
compel the feoffor to assist the tenant with a plea or 
defense, or else to pay damages and the value of the 
land, if it is recovered against the tenant. 

“This we still make use of in the farm of common recover- 


A spaces ot 
action that we remember relies chiefly on weak- 
tenant fe, who therefore vouches ancthor 


there no voucher is awrit 
of warrantia chartae 

assist him with a good plea or defence, or to 
damages and the value of the the 
tenant.” Btackstone, on the Laws of 


England 239 (1768). 
de warrantia diei (dee wo-ran-shee-a di-ee-1), 2. [Law 
Latin “of warranty of day") Hist. A writ ordering a 
judge not to default a party for nonappearance 
use the Crown warranted .that the party was 
busy in its service. we - 
dextrarius (dek-strair-ee-as). Hist. One at the right 
hand of anoiher. 
dextras dare (dek-stras dair-ee), vb. [Latin “to give 
right hands”) 1. To shake hands to show friendship. 
2. To give oneself up to the power of another. 


DPA. abbr. DELAYED FUNDS AVAILABILITY. 
DFAS. abbr. DEFENSE FINANCE AND ACCOUNTING SERVICE. 


DHS, abbr. 1. DEPARTMENT OF HOMELAND SecuRITY. 2. 
Department of Human Services. See pEPAKTMENT OF 
PUBLIC WELFARE. 


DIA. abbr. DEFENSE INTELLIGENCE AGENCY. 


diaconate (di-ak-a-nit), n. {Law Latin] A deacons of- 
fice. 


diaconus (di-ak-a-nas), n. [Law Latin] A deacon. See 
DEACON. 

(di-ag-nob-sis). 1. The determination of a 
medical condition (such as a disease) by physical 
examination or by study of its symptoms. 2. The 
result of such an examination or study. Cf. PROGNO- 
SIS. 


clinical diagnosis. A diagnosis from a study of 
symptoms only. 
‘eal diagnosis. A diagnosis from physical exam- 
ination only. 
diagnostic commitment. See comsnTMENT. 


dialectic (di-o-lek-tik), 2. 1. A school of logic that 
teaches critical examination of the truth of an opin- 
ion, esp. by discussion or debate. © The method was 
applied by ancient philosophers, such as Plato and 
Socrates, primarily in the context of conversational 
discussions involving questions and answers, and 
also by more modern Siinsaphers: such as Imman- 
uel Kant, who viewed it as a theory of fallacies, and 
G.W.F. Hegel, who applied the term to his philoso- 
phy proceeding from thesis, to antithesis, to synthe- 
sis. 2, An argument made by critically examining 
logical consequences. 3. A logical debate. 4. A dispu- 
tarit; a debater. PI. dialectics. 
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diallage (di-al-o-jec), n. [fr. Greek dialog? “inter- 


’ - change”} A rhetorical figure of speech in which 


" arguments are placed in several points of view, and 
then brought to bear on one point. ots, 


Dialogus de Scaccario (di-al-o-gas dee sko-kair-ee-oh), 
n. (Law Latin “a dialogue of or about the Exche- 
quer"} Hist. A treatise, written during the reign of 
Henry H, on the Court of Exchequer, set up in 
imaginary dialogue form between a master and a 
disciple. @ Although some originally attributed the 
work to Gervase of Tilbury, it was probably written 
by Richard Fitz Nigel, the bishop of London under 
Richard 1, and the former Treasurer of the Exche- 
quer. 


ic W. , The History of English Law Before the 
Time of Edward 1 161-62 (2d ed. ‘Soar 


dianatic (d1-0-nat-ik). See niaNoEnic. 


dianoetic (di-a-noh-et-ik), n. (Greek diancetikas, fr. dia- 
“through” + noein “to revolve in the mind"] Archaic. 
A form of logical reasoning that proceeds from one 
ae to another. — Also termed (erroneously) 
tanatic. 


diarchy. [fr.- Greek ds “two” + archein “rule"] A 
government jointly ruled by two people, such as 
- William and Mary of England. — Also termed 
duarchy, dyarchy. 
“Dyarchy. A term applied by Mommsen to the Roman 
-.- @ period in which at 


mn to a system of government, 
as a conatntioal reform in india by Montagu Chelms- 
ford and introduced by the Government of India Act, 1919. 
ft marked the introduction of into the executive 
Cf the Grin acrniniekation of tnsia by Guiding Sie pai 


cial executives into authoritarian ularly 
sections composed respectively of councitors Dine soloed 
the Crown and ministers appointed by the govemor and 
ponsibie to the councils .... The 
ended when full provincial autonomy was granted in 
(188). David M. Walker, The Oxford Companion to Law 388 
diarium (di-air-ee-am), n. [fr. Latin dies “day"] Roman 
law. An allowance (usu. of food) needed for a day; a 
daily allowance of food or pay. Pl. diaria (di-air- 
ce-8), 


oo (di-ay-tam). [fr. Latin dies “day") Every day; 
ily. 


dica (di-ka), n. (Law Latin] An account tilly. See TaLLy 
WM. 


dicast (di-kast or dik-ast), n. (Greck dikastes] Hist. An 
ancient Greek officer mune as both judge and juror. 
@ Each dicast was generally a free citizen over the 
age of 30. The dicasts sat together in groups of 100 
to 500, according to cach case's importance, and 
decided cases by a majority. 


dictum de Kenilworth 


dicis causa (di-sis kaw-ze). [Latin] Roman law. For 
form’s sake; on the surface. @ The phrase appeared 
in reference to transactions completed in a certain 
form to conceal their true purpose. 


dictate, vb. 1. To pronounce orally for transcription. 
2. ‘To order; to command authoritatively. 


dictation. 1. The act of speaking words to be tran- 
scribed. 2. The words so transcribed. 


dictator. 1. Roman lau. An absolute ruler appointed in 
an emergency for a term of six months and subject 
to reappointment. . : 
“In special eme particutarty in times of grave crisis, 
either consul m! aopdin a dcktor who eneraned Bu- 
preme authority, beyond six months, unless reap- 
pointed. This was, in effect, a tem reversion to monar- 
: .” RW. Lee, The Elements of Roman Law 14 (4th ed. 
2. A person, esp. a ruler, with absolute authority. 


dictum (dik-tam), n. 1.°A statement of opinion or 
belief considered authoritative because of the dignity 
of the person making it. 2. A familiar rule; a maxim. 
3. oprrer picrum. Pl. dicta. [Cases: Courts 92. 
C.J.S. Courts §§ 142-143.) © 


some 
the ay of a doctrine, even though it be conceded, as it 
such pespeges #8 not essential to the deciding 
See ey cus extremely useful to the profes- 
sion." William M. Lile et al.. Brief g and the Use of Law 
Books 307 (3d ed. 1914). 
dictum proprium (dik-tom proh-pree-am). A per- 
sonal or individual dictum that is given by the 
judge who delivers an opinion but that is not 
necessarily concurred in by the whole court and is 
not essential to the disposition. — Also termed 
(lonsely) dictum propria. : 


gratis dictum (gray-tis dik-tom). 1. A voluntary 
statement; an assertion that a person makes with- 
out being obligated to do so. 2. A court's stating of 
a legal principle more broadly than is necessary to 
decide the case. 3. A court's discussion of points or 
questions not raised by the record or its suggestion 
of rules not applicable-in the case at bar. 


judicial dictum. An opinion by a court on a ques- 
tion that is directly involved, briefed, and argued 
by counsel, and even passed on by the court, but 
that is not essential to the decision. Cf. osrrer pic 
‘TUM. . ae 
obiter dictum. Sce OprreR DICTUM. 


pp. wd dictum (sim-pleks dik-tom). An unproved 
or dogmatic statement. See 1rsr nixrr. 


dictum de Kenilworth (dik-tan dee ken-al-warth), n. 
(Law Latin “edict of Kenilworth") Hist. A declaration 
of an agreement between Edward I and the barons 
who had opposed him under the leadership of Si- 
mon de Montfort. © The agreement, which con- 
cerned rent on the lands forfeited in the rebellion, 
was so called because it was made at Kenilworth 


dictum page 


castle in Warwickshire in av. 1266. It was published 
in the Statutes of the Realm and 52 Hen. 3. 

dictum page. See pinpoint citation under CITATION (3). 

dictum propria. See dictum proprium under DICTUM. 

diebus feriatis (di-o-bas feer-ee-ay-tis). [Latin] Hist. On 
holidays. * a 

diei dictio (di-ee-1 dik-shee-oh). [Latin “appointing a 
day"} Roman law. 1. A magistrate’s notice summon- 
ing the accused to appear on a fixed day for trial. 2. 
The service of a summons. — Also written diei 
dictitio; diem dicere. 

diem clausit extremum (di-om klaw-zit ek-stree-mam), 
n. [Law Latin “he closed his last day”) Hist. 1. A 
chancery writ, founded on the statute of Maribury, 
ordering the county escheator, after the death of a 
chief tenant of the Crown, to summon a jury to 
determine the amount and value of land owned by 
the chief tenant, to determine the next heir, and to 
reclaim the property for the Crown. © It was a type 
of inquisition post mortem. 


“Diem ciausit extremum [s a writ that lies where the "8 
tenant that hofds in chief, dies; then this writ shall 
{ whal estate 


directed to the excheator, to ° was 
seised, who ts next heir, and his age, and of the certainty 
and value of the land, and of whom it is holden; and the 
Inquisition shall be retumed Into the chancery, which b 
Fsbo A a perf og Mapa hye aaa 
Termes da la Ley 169 (ist Am. ed, 1812). 


2. An Exchequer writ ordering a sheriff to summon 
a jury to investigate a Crown debtor’s place of death 
and amount of property owned, and to levy the 
property of the dec 's heirs and executors. © It 
ot aces by the Crown Proceedings Act of 
l : 


“And there Is another writ of diam clausit extremum award- 
ed out of the exchequer, alter the death of an accomptant 
or debtor of his majesty, to levy the debt of his heir, 
executor, admintstrater’s lands or goods.” Termas da la Ley 
169 (1st Am. ed, 1812). 


dies (di-eez), n, [Latin] A day; days. Pl. dies, 


dies ad (di-eez ad kwem), n. [Latin “the day 
to which”) Cail law. An ending date for a transac- 
tion; the ending date for computing time, such as 
the day on which interest no longer accrues. 


dies amoris (di-eez o-mor-is), n. [Law Latin) Hist. A 
day of favor; esp., a day set by the court for the 
defendant to an appearance. @ This was usu. 
the fourth day of the term, which was the first day 
the court normally sat for business. In addition, 
the defendant usu. had three days of grace from 
the summons to appear, but an.appearance on the 
fourth day quarto die (“on the fourth day 
thereafter") was usu. suificient. 


dies a (dt-eez ay kwoh), n. (Latin “the day 
from which" Civil law. A transaction’s commence- 
ment date; the date from which to compute time, 
such as a day when interest begins to accrue. La. 
Civ. Code art. 1784. 

dies cedit (di-eez see-dit). [Latin “the time begins 
to run”) Roman & Scots law. The day on which an 
interest, esp. a legacy, vests; the day on which a 
conditional obligation becomes duc. © An interest 
usu., but not ys, vested on the day of the 
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testator’s death. — Also termed dies cedens. Cf. dies 
venit. 
ee ie en ven A elther at the 
death the testator of tha Scams et a condition 


This vesting of the property or 
reek gin agg gag and natura of the Inter. 


. Te 
_ legacy had become vested, the technical expression dies 
ced? waa used.” Max Radin, Handbook oc! Roman Law 
434-35 (1827). 
dies comitiales (dt-eez ka-mish-ce-ay-leez). [Latin] 
Roman law, The 190 days in the year when an 
election could be held or the people could assem- 
ble as a legislative body. © The praetors could not 
hold court while a legislative assembly was in ses- 
sion. 


dies communes in baneo (di-eez ke-myoo-neez in 
bang-koh), n. [Law Latin “common days before 
the bench”] 1. Regular appearance dates in 
court. — Also termed commmi-feturn days. 2. An 
enactment printed under the Statutes of Henry 
IIL, regulating continuances and writ return dates. 


dies datus (di-eez day-tes), n. (Law Latin “a given 
day") A continuance, esp. for a defendant betore a 
declaration is filed; a time of respite in a case. @ A 
continuance granted after the filing of the declara- 
tion is called an imparlance. See 1MPARLANCE. 


dies datus in banco (di-eez day-tas in bang-koh), n. 
{Law Latin} A day given before the bench, as 
distinguished from a day at nist prius. 

dies datus partibus (dt-eez day-tas pahr-to-has), n. 
{Law Latin “a day given to the partes" A continu- 
ance; an adjournment. 

dies datus prece partium (dt-eez day-tes pree-sce 
pahr-shee-am), n. {Law Latin “a dav given at the 
prayer of the parties") A day given at the parties’ 
request. 


dies Dominieus (di-eez da-min-i-kas), ». [Latin] 
The Lord's day; Sunday. 


dies excrescens (di-eez ek-skree-sanz), n. (Law Latin 
“the increasing day”] The additional day in a leap 
year. 

dies fasti (dt-eez fas-ts). {Latin} Roman low. A day 
when justice could be administered; a day when 
the sprees could officially pronounce the’ three 
words “do,” “dico,” and “addico.” — Also called 
triverbial days. CF. NepasTus. 

dies feriati (dt-cez fer-ee-ay-ti), n. [Latin] Roman & 
civil law. A holiday; holidays. 

dies (dt-eez y-shee-ee), u. [fr. Law 
French jour de grace) Hist. A day of grace, usu. 
granted to the pfaintill 

dies in banco. See DAYS IN BANK. 

dies intercist (di-eez in-tar-st-zt). [Latin “divided 
days"}] Roman law. A day when the courts were 
open for only part of the day. 

dies juridieus (di-eez juu-rid-i-kas), n. (Latin} A 
day when justice can be administered. © This term 
was derived from the civifdaw term dies fasti. See 
dies fasti. 
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dies sere (di-eez 1o-jit-i-mos). [Latin] Rowan 
law. A lawful day; a law day. ' 


dies marchiae (di-cez mahr-kee-ec), i..{Law Latin 


‘ “a day of the march" Hist. In the reign of Richard, 


* II, the annual day set aside for the wardens of the 
English and Scottish borders to hold peace talks 
and resolve differences. 


dies nefasti (di-eez nee-fas-t1), x. See NEFASTUS; dies 
non juridicus. 


dies non (di-ecz non). See dies non juridicus. 


dies non juridicus (dt-eez non juu-rid-i-kas), 2. 
[Law Latin “a day not juridical") A day exempt 
from court proceedings, such as a holiday or a 
Sunday. — Often shortened to dies non. 


dies pacis (di-eez pay-sis), n. [Law Latin “day of 
peace”] Hist. A day of peace. © The days were 
originally divided into two cueponee dies pacis 
jecleiee (“a day of the peace of the church”) and 
dies pacis regis (a day of the Crown’s peace”). 
dies reli (di-eez ri-lij-ee-oh-si). [Latin] Roman 
law, Religious days on which it was unlawful to 
transact legal or political business. 


dies solaris (dt-eez sa-lair-is), n. [Law Latin “a solar 
day") See solar day under Day. 


dies solis (di-eez soh-lis). [Latin “day of the sun”) 
Roman law. Sunday. 


dies utiles (dt-eez yoo-ta-leez). [Latin “available 
days") Reman law. A day when something can be 
legally done, such as an application to the praetor 
to claim gn inheritance. 


dies venit (di-eez vee-nit). [latin “the day has 
come”) Roman & Scots law. The date when an 
interest is both vested and actionable. @ It is usu. 
the day when the heir accepts the inheritance and 
a legatee can claim payment of a legacy. — Also 
termed dies veniens. Cf. dies cedit. 

“But the legacy, though vested, is not yet so com the 

property the tegatary that he may bring an action for it. 
© express the fact that a n accrues, the 
term dies venit was used. In general, it may be said that 
diss veniens 


actually omtered he inenence, Gus, of Conse ae 

was . enter before 
condition tn that dies ‘venient will occur 
simuttan with dies cedens; i.e., the legacy will vest 
and the le at the same moment.” 
Max Radin, of Roman Law 435 (1927). 


dies votorum (di-eez voh-tor-om), 7. [Latin "g day 
of vows”) A wedding day. 


diet. 1. A regimen, esp. of food. 2. A governing body's 

meeting day for legislative, political, or religious 
purposes; specif., a national assembly of various Eu- 
repean countries, such as the dict of the German 
empire, which was summoned by the emperor regu- 
larly to perform various functions, including levying 
taxes, enacting laws, and declaring war. 3. Scots law. 
A day to perform a duty, such as a court sitting day, 
an appearance day, and a criminal pleading or trial 
day. — Also spelled dyet. 

“tn on indictment there are two diets, the 

ing alae when the accused is called to plead, end the tial 

diet when, it he has pled not guilty, he is tried." David M. 

Walker, The Oxford Companion to Law 357 (1880). 


digest 


dieta (di-ee-ta), 2. [fr. Latin dies “day"] Hist. 1. A day's - 
journey. 2. A day's work. 3. A day's expenses. 


dietary law. Any of the body of laws observed by 
members of various faiths regulating what foods may 
be eaten, how the foods must be prepared and - 
served, and what combinations and contacts (e.g., 
between meat and milk) are prohibited. ; 


di. et fi. (du et fi). abbr. DILECTO ET FIDELL. 


Dieu et mon droit (dyuu ay mawn drwah). [French 
“God and my right"] The motto of the royal arms of 
England. @ It was first used by Richard I and, with 
the exception of Elizabeth 1, was continually used 
from Edward 111 to William 111, who used the motto 
je maintiendrey. Queen Anne used Elizabeth I's motto, 
semper eadem, but Dieu et mon droit has been used 
since her death. 


Dieu son acte (dyuu sawn , 2. [Law Latin “an act of 
God") Hist. An act of God; beyond human control. 


diffacere (di-fay-sa-ree), ub. [fr. Old French deffacer] 
Hist. To deface; to mutilate. — Also termed disfacere; 
defacere. 


different-department rule. A doctrine holding that 
pore who work for the same employer are not 
ellow servants if they do not do the same work or 
do not work in the same department. @ This rule, 
which creates an exception to the fellow-servant 
doctrine, has been rejected by many jurisdictions. 
See reLow-servanr pocrrine; fellow servant under 
SERVANT. 

differential pricing. The sctting of the price of a 
product or service differently for different custom- 
ers. See PRICE DISCRIMINATION, 


aoe (di-for-shee-air-ec), vb. [Law Latin “to 
eny”) Hist. Yo keep (something) from someone; to 
deny (something) to someone. 


diffused surface water. See water. 

DIF system. See piscKIMINANT FUNCTION. 
digama (dig-a-ma). See DEVTEROGAMY. 
digamy (dig-a-mee). See DEC TEROGAMY. 


digest, ». 1. An index of legal propositions showing 
which cases support each proposition; a collection of 
summaries of ig eaber cases, arranged by subject 
and subdivided by jurisdiction and court. © The 
chief purpose of a digest is to make the contents of 
reports available and to separate, from the great 
mass of caselaw, those cases bearing on some specific 
point. The American Digest System covers the deci- 
sions of all American courts of last resort, state and 
federal, from 1658 to present. — Abbr. D.; Dig. 
“An ok pra and numerous class of books included in the 

neral division designated as books of seconday authori- 

Wy Is the group known by the generic name of ‘Digests.’ A 

is essentially an index to Cases. But it is much more 

than an ordinary index, for it indicates the hotdings and {in 

net ail, publications) the facts of each case. 


Any P of the case law coming 
Sate pl pat ar coe py d 

a e 
case are to that case, a digest is to many cases. Were a 
digest simply a collection of citations to cases, arranged 
logically according to the of casas, it would 
be a search book; but, boapighey! Haak case law, it 
is a book of secondary on M. Lile et al., 
Brief Making and the Use of Law Books 68 (3d ed. 1914). 


digital agenda 


2. Civil law. (cap.) A compilation and ematic 
statement of the various areas of law; chiefly, the 
Pandects of Justinian in 50 books, known as the 
Digest. — Also termed digesta; digests. See PANDECT (2). 

digital agenda. Copyright. A series of ten proposed: 
[pele to copyright law announced by Wiko in 
1989 and designed to protect intellectual-property. 
rights on the Internet while promoting ¢-com- 
merce. — Also termed WIPO digital agenda. 


digital cash. See e-money under MONEY, 


digital certificate. A publicly available computer-based 
record that identifies the certifying authority and the 
subscriber who was issued a digital signature for 
electronically transmitted documents and that also 
pruvides the person's poe key for decrypting the 
digital signature. @ Subscribers register with certil- 
cation authorities to obtain digital signatures. Certifi- 
cates may include additional information, includin 
issuance and expiration dates, and recommende 
reliance limits for wansactions relying on the certifi- 
cate. The certificate also serves as an electronic nota- 
rization when attached to an electronic document by 
the sender. 

digital fingerprinting. Sce sTrGANOGRAPHY. 

Digital Millennium Copyright Act. A 1998 federal law 
harmonizing United States copyright ae aed with 
international law, limiting copyright liability for In- 
ternet service providers, and expanding software 
owners’ ability to copy programs. © Among many 
other provisions, the statute extends copyright pro- 
tection to computer programs, movies, and other 
audiovisual works worldwide; attempts to regulate 

. cyberspace; forbids devices whose pupae is to 
evade digital antipiracy tools; and bars produc- 
tion or distribution of falsified copyright-manage- 
ment information. 17 USCA §§ 1301-1332, — Abbr. 
DMCA. . 


digital sampling, See saurtinc. 
digital signature. See stGNaTURE. 
digital watermarking. See STEGANOGRAPHY. 


dignitary, adj. Of or relating tw one’s interest in 
persons! dignity, as contrasted with one’s interest in 
reedam from phy injury and property damage. 
© Tort actions that compensate a plaintiff for a 
dignitary insult rather than physical injury or prop- 
erty damage include false-light privacy an neahigent 
infliction of emotional distress. 

dignitary, n. 1. A person who holds a high rank or 
nonoe. &. Eccles. lee: A person who, i virtue of 
holding a superior office, stands above ordinary 
priests and canons. 


dignitary tort. See tort. . 


dignity, n. 1. The state of being noble; the state of 


being oe ire 2. An elevated title or position. 3. A 
0 


person holding an elevated title; a dignitary. 4. A 
right to hold a title of nobility, which may be heredi- 

tary or for life. 
“Digniies be hereditary, such soe, OF for 
lite, cuch as life peerages and kmighthooda ‘The, fos of 
Lapin gs and baronotcles are created writ of latters 
Patent, that of knighthood by aa knight. A dignity 
may alao exist by a 
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Inheritance are incorporeal hereditaments having been arig- 
lands cr created 


land prior to 1928." 


M. Wi The Oxford Compan- 
fon to Law 358 (1880). : 


dijudication (dt-joo-de-kay-shan). Archaic. A judicial 


determination. 


dilapidation. (often pl.) Damage toa building vesultings 


from acts of cither commission or omission. @ .\ 
dilapidation may give rise to liability if it constintes 
an act of waste, u breach of contract, or a statutory 
violation. 


dilapidations, action for (da-lap-a-day-shanz). His. An 


action brought by a new incumbent of a benefice for 
damages rising from the disrepair of the houses or 
buitdings on the benefice. © The incumbent — 
wh; :Ler of a rectory, a vicarage, or a chapel — sued 
the executors or administrators of the incumbent's 
deceased predecessor (who was not liable for the 
disrepairs while living). The incumbent of a benefice 
was bound to maintain the parsonage, farm build- 
ings, and chancel in good and substantial repair, 
restoring and rebuilding when necessary, according 
to the original plan. But the incumbent did not have 
to supply or maintain anything in the nature of 
ornament. 


dilatory (dil-a-tor-ee), adj. Tending to cause delay 


<the judge's opinion criticized the lawyer's persis- 
tent dilatory tactics>. 


dilatory defense. See DesENse (1). 

dilatory exception. See txchPriox 1). 

dilatory fiduciary. See ripuctiRry. 

dilatory motion. See MoTion 12). 

dilatory plea. See p12 13). 

dilecto et fideli (di-lek-toh et fi-dee-I1). [Law Latin] To 


his beloved and faithful. @ This phrase was used in 
various writs. — Abbr. di. et fi. “ 


diligence. 1. A continual effort to accomplish some- 


thing. 2. Care; caution; the attention and care re- 
quired from a person in a given situation. @ The 
Roman-law equivalent is diligentia. See niLicENTIA. 

The use 


hay eg re to idleness, 
A 393 
(Glanviite L. Willams ed., 10th ed. 1947). 

common diligence. 1. See due diligence (1). 2. See 
ordinary diligence. 

due diligence. 1. ‘The diligence reasonably expected 
from, and ordinarily exercised by, a person who 
seeks to satisfy a legal requirement or to discharge 
an obligation. — Also termed reasonable diligence; 
cmnmon diligence. 2. ralions & securities. A pro- 
spective buyer's or broker's investigation and anal- 
ysis of a target company, a pe of property, or a 
newly issued security. @ A failure to exercise due 
diligence may sometimes result in liability, as when 
a broker recommends a security without first in- 
vestigating it adequately. [Cases: Securities Regula- 
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tion @25.21(4), 25.62(2). C.J.S. Securities Regula- 
+ tion §§ 87, 95.) : ; 


. extraordinary diligence. Extreme care that a person 
_ of unusual prudence exercises to secure rights or 
property. : 
great diligence. The ows, ig that a very prudent 
person exercises in handling his or her own prop- 
erty like that at issue. — Also termed high diligence. 


low diligence. See slight diligence. 


necessary diligence. The diligence that a perce is 
required to exercise to be legally protected. 


ordinary diligence. The diligence that a person of 
average prudence would exercise in handling his 
or her own property like that at issue. — Also 
termed common diligence. . 


reasonable diligence. 1. A fair degree of diligence 
expected from someone of ordinary prudence un- 
der circumstances like those at issue. 2. See due 
diligence (1). 


slight diligence. The diligence that a person of less 
than common prudence takes with his or her own 
concerns. — Also termed low diligence. 


special diligence. The diligence expected from a 
person practicing in a particular field of specialty 
under circumstances like those at issue. 


3. Patents. Speed and perseverance in perfecting an 
invention. © Diligence is one factor in deciding 
which of wo or more independent inventors will be 
granted a patent: if the first inventor cannot prove 
reasonable diligence in reducing the invention to 
prac a later inventor may take priority. [Cases: 
Patents €90(3). C.J.S. Patents § 125.) 4. Scots law. A 
court-issued warrant to compel something, such as 
the attendance of a witness or the enforcement of 

‘an unpaid judgment debt. 5. Scots law. Any legal 
process available to .a creditor to seize a debtor's 
property to compel the debtor to answer an action 
for debt, to preserve the property as security for a 
judgment that the creditor may obtain, or to liqui- 
date the property in satisfaction of a judgment 
already obtained. @ Forms of diligence include adju- 
dication, arrestment, inhibition, poinding, and _se- 

uestration for rent. Until the mid-20th century, 4 
ebtor could also be imprisoned. The term diligence 
is also sometimes used to denote a warrant that may 
be granted to compel a witness's attendance or to 
compel production of documents. See EXECUTION 13), 


Giligence against the heritage. Scots law. A writ of 
* execution allowing a creditor to proceed against a 
debtor's real property. 


diligent, adj. Careful; attentive; persistent in doing 
something. 


diligentia (dil-e-jen-shee-a), n. (Latin) Roman law. 
Carefulness; diligence. © The failure to exercise dili- 
gentia might make a person liable if contractually 
obliged to look after another's interests, or it might 
result in tort liability. Sce omicence. Cf NEGLIGENTIA. 
“The texts distinguish two standards of diligence, a higher 
and ‘a lower. The higher is the mca San 
father of a family habitual in his own a 
(diligentia exacta or exact ~— diligentia beni patrisfa- 
milias). The lower is the diligence which the person in 


dilution 


. (ditigentia pean suls 
rabua). This i gs fact, reach a neces diligence 
or it may not. But, at standard is apptied 
nothing extraordinary 


levis In abstracto — negligence [n the abstract; in 
second case there is for culpa fevis In concreto — 

ht negligence In the concrete.” R.W. Lee, The Elements 
of Law 288 (4th ed. 1956). 


diligentia exactissima (dil-a-jen-shee-a eks-ak-tis-a- 
ma). [Latin] Extraordinary diligence that a head of 
a family habitually exercises in business. — Also 
termed diligentia exacta; diligentia boni patrisfamilias. 
See extraordinary diligence under DILIGENCE. 


tia media (dil-i-jen-shee-a mee-dee-o). [Law 
Latin} Scots law. Middle level of diligence; the level 
of diligence that a person of ordinary prudence 
exercises in his or her own affairs. — Also termed 
diligentia quam suis rebits* (dil-o-jen-shee-a kwam 
s[y]oo-is ree-bas). See ordinary diligence under DI1Lt- 
GENCE. 
diligentia quam suis rebus. See diligentia media. 


exacta diligentia (eg-zak-ta dil-a-jen-shee-a). [Latin] ; 
Roman law. Great care. 


diligent inquiry. A careful and good-faith probing wo 
ascertain the truth of something. 


diligiatus (de-lij-ee-ay-tas), n. [{r. Latin dis- “apart” + 
ligius “under legal protection”) A person cast out of 
the law's protection; an outlaw. 


Dillon’s rule. The doctrine tiat a unit of local govern- 
ment may exercise only those powers that the state 
expressly gran.s to it, the powers necessarily and 
fairly implied from that grant, and the powers that 
are indispensable to the existence of the unit of local 
government. © For the origins of this rule, see 1! 
John F. Dillon, The Law of Municipal Corporations 
§ 89, at 115 (3d ed. 1881). (Cases: Municipal Corpo- 
rations 57. C.J.S. Municipal Corporations §§ 104, 
106, 108, 110-115, 117-118; 122, 137-138, 143, 
145~146.] 


dilution. 1. The act or an instance of diminishing a 
thing's strength or lessening its value. 2. Corporations. 
‘the reduction in the monetary value or vating pow- 
er of stock by increasing the total number of out- 
standing shares. 3. Constitutional law. The limitation 
of the effectiveness of a particular group's vote by 
legislative reapportionment or political: gerryman- 
dering. @ Such dilution violates the Equal Protection 
Clause. — Also termed vole dilution. (Cases: Constitu- 
tional Law 225.3(2). CJS. Constitutional Law 
§ 818.) 4. Trademarks. The impairment of a famous 
trademark’s strength, effectiveness, ur distinctiveness 
through the use of the mark on an unrelated prod- 
uct, usu. blurring the trademark’s distinctive charac- 
ter or tarnishing it with an unsavory association. © 
‘Trademark dilution may occur even when the use is 
not competitive and when it creates no likelihood of 
confusion. The elements of trademark dilution are 
(t) ownership of a famous mark and (2) actual 
dilution. But a plaintiff does not have to prove actual 
lass of sales or profits. Moseley v. V Secret Catalogue, 
Ine., 587 U.S. 418, 123 S.Ct. 1115 (2003). See aur. 
RING} TARNISHMENT. (Cases: Trade Regulation C366. 


Dilution Act 


C.J.S. Trade-Marks, Trade-Names, and Unfair Competi- 
tion § 79.} 
Dilution Act, See FEDERAL TRADEMARK DILUTION ACT. 


dilution doctrine. Trademarks. ‘The rule protecting a 
trademark from a deterioration in strength, as when 


a person secks to use the mark for an unrelated | 


product. - 
dimidietas (dim-a-di-a-tas), n. [Law Latin] Hist. Half of 
something; a moiety. ; : 
dimidium (di-mid-ce-am), . [Latin “half"] Hist. 1. 
Half; a half — as in dimidiun unius libratae (“half a 
pound”). 2. An undivided half of something. 
dimidius (di-mid-ce-9s), adj. [Latin “half"] Hist. 1. 
Half, doubled. 2. Loosely, incomplete. 


diminished capacity. See Caracrry (. 


diminished responsibility. See diminished capacity un- 
der CAPACITY (3). 


diminutio. See DEMINUTIO. 


diminution (dim-o-n[y]oo-shan), n. 1. The act or pro- 
cess of decreasing. lessening, or taking away. 2, An 
incorepictenes* or lack of certification in a court 
record sent from a lower court to a higher one for 
review. 3. Trademarks. wt.urrinc. — diminish (for 
sense 1), vb. 


diminution-in-value method. A way of calculating 
damages for breach of contract based on 4 reduction 
in market value that is caused by the breach. [Cases: 
Damages 123. C.].S. Damages § 112.) 

dimissoriae Biterae (dim-o-sor-ee-ee lit-ar-ee), n. [Lat- 
in “dimissory letters”) Eccles, law. See pimissory LEr- 
TERS. 

dimissory letters (dim-a-sor-ee). 1. Hist. Eccles. law. 
Documents allowing a clergy member to leave one 
diocese for another. 2. Eccles. law. Documents pro- 
vided by one bishop to enable another bishop to 
ordain a candidate already ordained in the former 
bishop's diocese. 

dimpled chad. See cap. 


diocesan (dt-03-0-son), adj. Of or belonging to a dio- 
cese; of or relating to the relationship between a 
bishop and the clergy within the diocese. 


diocesan court. See court. 

diocesan mission. A mission performing its work in a 
single diocese. 

diocesan synod. See synon. 


diocese (di-o-sees or -sis). 1. Raman law. A division of 
the later Roman Empire into groups of provinces. 2. 
Eccles. law. A territorial unit of the church, governed 
by a bishop, and further divided into parishes. 3. 
Eccles. law. A bishop's jurisdiction. © Several dioceses 
together are governed by an archbishop. 

dioichia (di-oy-kee-a), n. [fr. Latin diocesis “‘a diocese") 
A district over which a bishop exercises his spiritual 
functions. 

DIP. abbr. pes TUR-IN-POSSESSION. 


diploma. 1. Roman law. A letter givin ission to 
use the imperial post. 2. Hist. A royal charter; letters 
patent. 3, A document that evidences or memorial- 
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izes graduation from a school or society. Cf. prcree 
(m. (Cases: Schools @178. C.J.S. Schools and School 
Districts 88 803-806.] 4. A document that evidences a 
license or privilege to practice a profession, such as 
medicine. 
diplo 2 n. Int'l law. 1. The art and practice of 
conducting negotiations between national govern- 
ments. 
diplomacy. Diplomacy carried on with free 
=a 43 interested cbaatiers and members of the 
press. 


parliamentary di . The negotiations and 
discussions carried out in international organiza- 
tions according to their rules of procedure. 

secret diplomacy. Diplo: carried on behind 
closed deste" Abe heaned: quiet diplomacy. 

shuttle diplomacy. Diplomatic negotiations assisted 
by sreisenries who travel back aad forth between 
negotiating countries. @ In legal contexis, the term 
usu. refers to a similar approach used'by a media- 
tor in negotiating the setdement of a lawsuit. The 
mediator travels back and forth between different 
rooms, one of which is assigned to each side's 
decision-makers and counsel. The mediator relays 
offers and demands between the rooms and, by 
conferring with the parties about their positions 
and about the uncertainty of litigation, seeks to 
reach an agreed resvlution of the case. The media- 
tor does not bring the parties together in the same 
room. 


2. Loosely, foreign policy. 3. The collective func- 
tions performed by a diplomat. — diplomatic, 
adj. — diplomat, n. 
diplomatic, n. See virtomatics. 
diplomatic agent. See acent (2). 
diplomatic bag. See nieLomatic POUCH. 
diplomatic corps. ntl law. The ambassador and other 
iplomatic personnel assigned by their government 
to a foreign capital. 
diplomatic immunity. See masunrry (. 
diplomatic pouch. 1. A bag containing official corre- 
spondence, documents, or articles intended exclu- 
sively for official communications of a nation with its 
missions, consular posts, or delegations. 2. The con- 
tents of the bag. — Also termed diplomatic bag; valise 
diplomatique. 
diplomatic protection. Protection given by one coun- 
try’s representatives to a person, usu. its citizen, 
against another country's alleged violation of inter- 
national kaw. 
ther precise. 
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other State nor based on a real or alleged violation of 
Intemational law. All these last-m: ed be 


dors and Consuls 
§§ 9-12.) 


diplomatic representation. Sce REPRESENTATION (6). 


diplomatics. The science of deciphering and authenti- 
cating ancient writings. © The principles were largel 
developed by the Benedictine Dom Mabillon in his 
1681 work entitled De re diplomatica. — Also termed 
diplomatic (n.). : 
“Diptomatics, the science derived from the study of ancient 
diplomas, so called from being written on two leaves, or on 
double tablets. The Romans used the term more specially 
for the letters of license to use the public conveyances 
provided at the different stations, and generally for public 
‘ tly 't attained a more extended significa- 


§§ 15-23; International Law 


peculiarities varying with 

revival of literature, the ininortance of su: 
verifying facts and estabiishing public and private rights led 
to their being brought together from the works 
and the monastic registers in which they had been copied, 
or, in rarer Instances, from public and ecclesiastical ar- 
chives where the originals were still preserved. Then arose 
questions of authenticity, and doubts of the so-called }- 
nals; them; and, in 
order to establish principles for distinguishing the genuine 
from the forged, treatises were on the whole subject 
re on diplomas." 7 Encyclopaedia Britannica 220 (8th ed. 


Diplomatic Security Service. A bureau of the U.S. 
Department of State having responsibility for pro- 
tecting the Secretary of State and domestic and 
foreign dignitaries, as well as for investigating crimi- 
nal activities such as identity-document {fraud involv- 
ing U.S. passports and visas. ® The Service now 
employs some 800 special agents (members of the 
U.S, Foreign Service), who are located throughout 
ie United States and in scores of embassies world- 
wide. 


tptyce (dip-tik), n. [fr. Greek diptycha “two-leaved"} 
» Roman law. Two tablets usu. made of wood or 
metal and tied with strin paola holes at the 
edges so that they could fold over (like a book with 
_ two leaves). @ Diptychs were often used to send 
letters, and the text was sometimes written using a 
- stylus, once on the inside waxed leaves and again on 
the outside, so that it could be read without opening 
the tablets. %. /fist. Eccles. law. Tablets used by the 
church, esp. to register names of those making sup- 
plication, and to record births, marriages, and 
deaths. 3. Hist. Eecles. law. The registry of those 
names. 
BE Lk eagerona lll dciNiRaby 4 Aphrodite ro 
diptychs was a nition of ; ts omission, 
the reverse. The mentign of a person after daath 
him as having died in the communion of the ch and 
the Introduction of his name into the list of saints or 
constituted canonization. In liturgics the diptychs are 
uished as ihe diplychs of the living and the diptychs of the 
, the latter including aiso the commemoration of the 


direct aggression 


saints .... In the Westem Church the use of the diptychs 
pte cei ent dlp Bate lee asin ele In the 
Eastern Church it stil continues.” 2 The Century Dicti 
. and Cyclopedia (1895). “ Ae . 


conng iar... The cou end quaesios used, on 


etters .... The consul 
assuming office, to send diptychs 
and portraits to their friends 


of the choir or pres! ; and from them were read to the 
congregation o! I the names of the celebrating 
sored of those who occupied the r positions in the 
i Leola of thé salnts, martyrs, and confessors, 
and, in process of time, also of those who had died in the 
faith.... The { oS oS ee ae 
baptisms, naturally dates, an 
diptychs seem thus to have grown > an 


and al have bean. daveloped 7 encyclopaedia 

almanacs avi E 0, 

Gritannica 223-24 (8th ed. 1907}. ee 

dirationare (di-ray-shee-a-mair-ge), vb. [fr. Latin dis 
“thoroughly” + ratiocinari “to reason”) Hist. 1. To 
prove; to establish one’s right. 2. To disprove; to 
refute (an allegation). 


direct (di-rekt), adj. 1. (OF a thing) straight; undeviat- 
ing <a direct line>. 2. (Of a thing or a person) 
straightforward <a direct manner> <direct instruc- 
tions>. 3. Free from extraneous influence; immedi- 
ate <direct injury>. 4. Of or relating to passing in a 
straight line of descent, as distinguished from a 
collateral line <a direct descendant> <a direct an- 
cestor>. 5, (Of a political action) effected by the 
public immediately, not through representatives 
<direct resolution> <direct nomination>. 


direct, n. See DIRECT EXAMINATION. 


direct, vb. 1. To aim (something or someone). 2. To 
cause (something or someone) to move on a particu- 
lar course. 8. To guide (something or someone); to 
overn. 4. To instruct (someone) with authority. 5. 
To address (something or someone). 


direct action. 1. A lawsuit by an insured against his or 
her own insurance company rather than against the 
tortfeasor and the tortfeasor's insurer. 2. A lawsuit 
by a person claiming against an insured but suing 
the insurer directly instead of pursuing compensa- 
tion indirectly through the insured. [Cases: Insur- 
ance 93542, C.J.S. Insurance §§ 1407-14158, 1523, 
1642.] 3. A lawsuit to enforce a shareholder's rights 
against a corporation. Cf. DERIVATIVE ACTION (1). 
(Cases: Corporations ~€=202. C.J.S. Corporations 
§§ 397-398, 401, 411.] 


direct-action statute. A statute that grants an injured 
party direct standing to sue an insurer instead of the 
insured tortfeasor. © Under Rhode Island's direct- 
action statute, for example, an injured party may 
bring a direct action against an insurer when good- 
faith efforts to serve process on the insured are 
unsuccessful. These statutes exist in several states, 
including Alabama, Arkansas, Louisiana, Minnesota, 
New York, Pennsylvania, and Wisconsin. [Cases: In- 
surance 3542. CJ.S. Insurance §§ 1407-1415, 
1523, 1642.) 


direct adoption. Sce private adoption under ADOPTION. 
direct affinity. See AFFINITY. 
direct aggression. See AGGRESSION. 


direct and proximate cause 


direct and proximate cause. See proximate cause under 
CAUSE (D. 


direct appeal. See arreat. 


direct attack. 1, An attack on a judgment made in the 
same proceeding as the one in which the judgment 
was entered; specif., the taking of procredin in the 
action in which a judgment een rendered to 
have the judgment vacated or reversed or modilied 
by appropriate proceedings in either the trial court 
or an appellate court. @ Examples of direct attacks 
are motions for new trial and appeals. Cf. cotsavrre. 
At, ATTACK. 2. The taking of independent proceedings 
in equity to prevent the enforcement of a judgment. 

direct beneficiary. See intended beneficiary under wene- 
FIGIARY. . 


direct cause. See proximate cause under CAUSE ()). 


direct charge-off accounting method. See accountina 
METHOD. 

direct confession. See CONFESSION. 

direct confusion. See CONFUSION. 

direct contempt. See ConTrEeMeT. 

direct conversion. See CONVERSION (2). 

direct cost. See cosr (1). 

direct damages. See general damages under DAMAGES. 

direct deposit. See perosrt (2). 

direct economic loss, See ECONOMIC Loss. 

directed verdict. See veroicr. 

direct estoppel. See COLLATERAL ESTOPPEL. 

direct evidence. See eviDENCE. 

direct examination. The first questioning of « witness 
in a trial or other proceeding, conducted by tne 
party who called the witness to testify. — Often 
shortened to direct. —- Also termed exauination-in- 
chief. Cf. CROSS-EXAMINATION; REDIRECT EXAMINATION. 
[Cases: Witnesses © =224-245. C.J.S. Witnesses 
§§ 390-394, 396-401, 403-423, 436.} 

direct infringement. See INFRINGEMENT. 

direct injury. See nyury. 

direct interest. See INTEREST (2). 

direction (di-rek-shan). 1. The course taken in rela- 
tion to the point toward which something or some- 
one is moving; a point to or from which a person or 
thing moves <the storm moved in a northerly di- 
rection>, 2, The course on which something is 
aimed <the direction of the trial>. 3. An act of 

idance <under the chair's direction>. 4. An or- 

der; an instruction on how to proceed <the judge's 
direction to the jury>. See jury insrrecrion. 5. The 
address to the court contained on a bill of equity 
<the direction on the bill>. (Cases: Equity 131.) 
6. A beard of directors; a board of managers <the 
direction met on Wednesday>. 

directive. See ADVANCE DIRECTIVE. 


Directive Harmonizing the Term of Co pyright and 
Certain Related Rights. Copyright. A 1993 European 
Commission initiative setting the term of most copy- 
right protection at the life of the author plus 70 
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years. @ The directive extended coverage in most 
member countries to match that of Germany, whose 
term was the longest on the Continent. — Also 
termed Duration Directive. 


Directive on Certain Aspects of Electronic Commerce 
in the Internal Market. Copyright. A 2000 European 
Commission initiative that harmonizes members’ 
laws governing commercial use of the Internet, in- 
cluding electronic contracts, the liability of service 
providers, unsolicited commercial e-mail, and refat- 

issues. — Also termed Electronic Commerce Di- 
reclive; E-Commerce Directive. 


Directive on Rental, Lending and Certain Neigh- 
bouring Rights. Copyright. A 1992 European Com- 
mission initiative setting rules for reimbursing copy- 
right owners for home rental and public lending of 
videotapes and other copies of works, and establish- 
ing the rights of performers, producers, broadcast- 
ers, and cable distributors. — Also termed Rental and 
Related Rights Directive; Rental Directtve. 

a os a agndanreneae of ete a Sales ules Con- 

t and Neighbouring Rights Appli- 
cable rd Satallite Broadcasting and emi Rettans- 
mission. Copyright. A 1993 European Commission: 
initiative requiring membe-s, among other things, to 
(1) recognize the right of a copyright owner to 
decide whether the work may be relayed by either 
cable or satellite, and (2) define the “place” of a 
satellite broadcast as the tocation where the signal 
originates. — Also termed Cable and Satellite Directive. 


Directive on the Lega! Protection of Computer Pro- 
ight. A 1991 European Commission ini- 
ative requiring members to protect computer soft- 
ware by copyright rather than by patent or some sti 
generis set of legal rights. @ The purpose of the 
Directive was to harmonize copyright laws among 
the members of the European Commission. {t stan- 
dardized the degree of originality required for soft- 
ware to qualify for copyright protections. — Also 
termed Computer Programs Directive; Software Directive. 
Directive on the Legal Protection of Databases. Cop 
right. .\ 1996 European Commission initiative that 
sets uniform copyright protection among members 
for databases of original content and requires a sui 
generis system of protection for databases that do not 
qualify for copyright protection because their con- 
tent is not original. — Also termed Database Directive. 


directive to physicians. See tivinc wit.t.. 

direct line. See Line. 

direct-line descent. See lineal descent under DESCENT. 
direct loss. See Loss. 


directly, ¢dv. 1. In a straightforward manner. 2. In a 
straight line or course. 3. Immediately. 


direct notice. Sce Norice. 


director (di-rek-tor). 1. One who manages, guides, or 
orders; a chief administrator. 2. A person appointed 
or elected to sit on a board that manages the affairs 
of a corporation or other organization by electing 
and exercising contro) over its officers. — 
termed trustee. See sparp oF pinEcrors, Cf. OFFICER 1D. 


affiliated director. See outside director. 
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class director. 1. A director whose term on a 
corporate hoard is staggered with those’ of the 
other directors to. make 4 hostile takeover more 
difficult. 2. A director elected or appointed to a 
- corporate board to represent a special-interest 
group, e.g., the preferred stockholders. : 


dummy director. A board member who is a mere 
figurehead and exercises no real control over the 
corporation’s business. — Also termed accommoda- 
tion director; nominal director. 


inside director, A director who is also an employee, 
officer, or major shareholder of the corporation. 
(Cases: Corporations €°$10(1). C.J.S. Corporations 
§§ 475, 477-484, 487-489.) 
interlocking director. A director who simultaneous- 
ly serves on the boards of two or more corpora- 
uons that deal with each other or have allied 
interests. 


outside director. A nonemployee director with little 
or no direct interest in the corporation. — 
termed affiliated director. (Cases: Corporations 
310(1). C.J.S. Corporations §§ 475, 477-484, 
487-189.] 


provisional director. A director appointed by a 
court to serve on a close corporation's deadloc 
board of directors. 


public director. A director elected trom outside a 
corporation’s shareholders or an organization's 
membership to represent the public interest. 


direct order of alienation. Real estate. The principle 
that a grantee who assumes the debt on a mort 
property is required to pay the mortgage debt if the 


original mortgagor defaults. (Cases: 
e879, C.J.S. Mortgages § 395.) 
Director of Public Prosecutions. An officer (usu. a 
barrister or solicitor of ten years’ standing) who 
advises the police and prosecutes criminal cases in 


England and Wales under the supervision of the 
Attorney General. 


Director of the Mint. An officer appointed by the 
President, with the advice and consent of the Senate, 
to control and manage the U.S. Mint and its branch- 
es. (Cases: United States 54. C.J.S. United States 
§§ 162-163.) ; 

Director of the United States Patent and Trademark 
(Office. The presidential appointee in charge of the 
U.S. Patent and Trademark Office. ¢ Until'a 2000 
reorganization, the PTO chief was the Commissioner 
of Patents and Trademarks. The Director is also the 
Under Secretary of Commerce for Intellectual Prop- 
erty. —- Formerly termed Commissioner of Patents and 
Trademarks. ; 

directors’ and officers’ liability insurance. See INsur. 
ANCE. 

directory, n. 1. A book containing an alphabetical list 
of names, addresses, and telephone numbers, csp. 
those of a city’s or area’s residents and businesses. 
(Cases: Telecommunications €=269. C.J.S. Tele- 
graphs, Telephones, Radio, and Television § 120.) 2. Any 
organization's publication containing information on 
its members or business, such as a legal directory. 3. 
Eccles. law. A church's book of directions for con- 


. 


Mortgages 


direct skip 


ducting worship. © One of the primary directories is 
the Directory for the Public Worship of God, pre- 
red by the Assembly of Divines in England in 
1644 to take the place of the Book of Common 
Prayer, which had been abolished by Parliament | 
(and was later reinstated). The Directory was ratified 
by Parliament in 1645 and adopted by the Scottish 
Parliament and General Assembly of the Church of 
Scotland that same year. A directory in the Roman 
Catholic Church contains instructions for saying the 
mass and offices cach day of the year. 4. A small 
governing body; specif., the five-member executive 

y that governed France from 1795 to 1799 dur- 
ing the French Revolution until it was overthrown 
by Napoleon and succeeded hy the consulate. 


directory call. Property. In a land déscription, a gener- 
al description of the areas in which landmarks or 
other calls are found. See Catt. (6); LOCATIVE CALLS. 


directory provision. A statutory of contractual sen- 
tence or paragraph in which a directory require- 
ment appears. (Cases: Statutes @227. C.J.S. Statutes 
§§ 362-369.) 


directory requirement. A statutory or contractual in- 
struction to act in a way that is advisable, but not 
absolutely essential — in contrast to a mandatory 
requirement. @ A directory requirement is frequently 
introduced by the word should or, less frequently, 
shall (which ts more typically a mandatory word). 
(Cases: Statutes 227, C.J.S. Statutes §§ 362-369.] 


directory statute. See srarute. 
directory trust. Sce TRUST. 


direct-participation program. An investment vehicle 
that ts financed ihepaeh the sale of securities not 
traded on an exchange or quoted on NASDAQ and 
that provides flow-through tax consequences to the 
investors. 


direct payment. Sce raven. 


direct placement. 1. The sale by a company. such as 
an industrial or utility company, of an entire issue of 
securities directly to a lender (such as an insurance 
company or group of investors), instead of through 
an underwriter. © This type of offering is exempt 
from SEC filing requirements. 2. PRIVATE PLACEMENT 
a). 


direct-placement adoption. See private adoption under 
ADOPTION. : 


direct possession. Sce immediate possession under ros. 
SESSION. : 

direct question. See QUESTION iD. 

direct-reduction mortgage. Sce MORTGAGE. 


direct selling. 1. Selling to a customer without going 
through a dealer. 2, Selling to a retailer without 
going through a wholesaler. 


direct skip. Tax. A generation-skipping transler of 
assets, either directly or through a trust. @ A direct 
skip may be subject to a generation-skipping transfer 
tax — either a gift tax or an estate tax. IRC (26 
USCA) §§ 2601-2602. See GENERATION-SKIPPING TRANS- 
FER; generation-shipping transfer tax Under ‘TAX; SKIP PER- 
son. [Cases: Internal Revenue 4224,] 


direct tax 


direct tax. Sce TAX. 


Direct Tax Clauses. The provisions in the U.S. Con- 
stitnion requiring direct taxes to be apportioned 
among the states according to their respective num- 
bers (U.S. Const. art. I, § 2, cl. 3) and prohibiting 
capitation or other direct taxes except in proportion 
to the census (U.S. Const. art. 1, § 9, ch 4). @ An 
additional provision of Article 1, § 2 concerning 
computation of taxes is affected by § 2 of the Four- 
teenth Amendment, and both clauses are affected by 
the Sixteenth Amendment concerning income taxes. 


direct trust. See express (rust under TRUST. 


diribitores (di-rib-a-tor-eez), n. pl. (Latin “sorters of 
votes") Reman law. Officers who distributed voting 
ballots to the citizens in q contifia. See Comrrsa, 


diriment impediment, See imrepIMENT. 

diritto connessi. Utalian] NEIGHBORING RIGITE. 

diritto d’ autore. (Italian) acritor's aicarr. 

dirt-for-debt transfer. A transaction in which a bank- 
rupt debtor satisfies all or part of a secured debt by 
transferring the collateral to the creditor. (Cases: 
Bankruptcy @3564. C_].S. Bankruptcy § 397.) 

Di SA. abbr. DEFENSE INFORMATION SYSTEMS AGENGY, 


disability. 1. The inability to perform some function; 
mae the inability of one person to alter a given 
relation with another person. 2. An objectively meas- 
urable condition of impairment, physical or mental 
<his disability entitled him to workers’-compensa- 
tion benefits>. — Also termed ig eee Cases: 
Civil Rights ©1019, 1218; Workers’ Compensation 
S802. CJS. Civil Rights §§ 2, 6-7, 9-10, 19, 21, 
61.] 


“The Supreme Coun has cautioned that [the Americans 
with Disabifities Act} Ires that disabilities be evaluated 
i to an and must 


‘with 

based on whether an impairment substantially limits the 

‘major life euch Individual.’ The Court 

that ‘some a J 

limitation of a ie ” but ‘[t]he determination « 

whether an ual ig not necessarily 

based on the or Impairment the 

person has, dut rather on the affect of that 

the life of the Individual.” As a courts are retuctant 
any ten; as a per se disability 

under ADA. And the fact an im Soren 


of an individual Is disabt earr 
ing cf ADA.” Harold S. Lowis Jr. & Elizabeth J. Norman, 
Discrimination Law and Practice 485-88 


(2001). 


developmental disability. An impairment of general 
intellectual functioning or adaptive behavior. 


partial disability. A worker's inability to perform 
all the duties that he or she could do before an 
accident or illness, even though the worker can 
still engage in some gainful activity on the job. 
[Cases: Workers’ Compensation 9856-859. C_J.S. 
Workmen's Compensation §§ 562-564, 566.] 

permanent disability. A disability that will indelfi- 
nitely prevent a worker from performing some or 
all of the duties that he or she could do before an 
accident or illness. [Cases: Workers’ Compensation 
863-864. C.).S. Workmen’s Compensation 
§$ 567-574.) 


: 
qq 


494 


physical disability. An incapacity caused by a physi- 
2 ge or infirmity, or ty bodily biperteciaaiar 
mental weakness. 


temporary disability. A disability that exists until an 
injured worker is as far restored us the nature of 
the injury will permit. (Cases: Workers’ Compen- 
sition 6863-864. C.].S. Workmen's Compensation 
§§ 467-574.) ; 


temporary total disability, Total 


not permanent. 


total disability. A worker's inability to perform 
employment-related duties because of a physical or 
mental impairment. (Cases: Workers’ Compensa- 
tion 9846-852. CJS. Workmen's Compensation 
$§ 556-561.) 


3. Incapacity in the of the law <most of a 
minor's disabilities aig incied when he or she 
turns 18>, — Also termed incapacity. 


canonteal disability. A canonical impediment (usu. 
impotence). See canonical impediment under-imrent. 
MENT. 

civil disability. ‘The condition of a person who has 
had a legal nght or privilege revoked as a result of 
a criminal conviction, as when a person's driver's 
license is revoked after a DW1 conviction. Cf. civil 
death (2) under pratu. 


disability benefits. See pisaniti ry COMPENSATION, 


disability clause. Insurance. A life-insuratice-policy 
provision proving for a waiver of premiums dur- 
ing the policyholder's period of disability, and some- 
times providing for monthly payments equal to a 
percentage of the policy's face value. (Cases: Insur- 
ance 2035. C.J.S. Insurance $§ 452-453, 556, 
732-733, 773, 817, 832-833.] 


disability compensation. Payments from public or 
rey funds to a disabled stl who cant work, 
such as social-security or workers’-compensation 
benefits. — Also termed disability benefits. [Cases: 
Social Security and Public Welfare €>140.5-140.40; 
Workers’ Com tion 836-902. C.J.S. Social Se- 
curity and Publte Welfare §§ 48-55, 58-59, 61; Work- 
men’s Compensation §§ 545-591.] 


disability insurance. See iNsURANCE. 

disability retirement plan. See EMPLOVEE BENEFIT PLAN. 

disable, vb. 1. To deprive (someone or something) of 
the ability to function; to weaken the capability of 
(someone or something). 2. To impair; to diminish. 
§. To legally disqualify (someone); to render (some- 
one) legally incapable. 

disabled person. See Penson i. 

disablement, n. 1. ‘Whe act of incapacitating or immo- 
bilizing. 2. The imposition of a legal disability. 

disabling restraints. Limits on the alienation of prop- 
erty. © These restraints are sometimes void as being 
against public policy. (Cases: Perpetuities ©=6(1). 
C.J.S. Perpetuities §§ 52, 55-68, 72-75.] 

disabling statute. See staTutE. 


disadvocare (dis-ud-vo-kair-ee), vb. {Law Latin] To 
deny; to disavow. 


disability that is 
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disaffirm (dis-o-farm), vb. 1. To repudiate; to revoke 
consent; to disclaim the intent to be bound by an 
carlier transaction. 2. To declare (a voidable con- 
tract) to be void.  * 


disaffirmance (dis-d-ferm-onts). 1. An act of denial; a 
repudiation, as of an earlier transaction. (Cases: 
Contracts 272. C.J.S. Contracts §§ 471, 484.] 2. A 
declaration that a voidable contract (such as one 
entered into by a minor) is void. — Also termed 
disaffirmation. (Cases: Infants €58(1). C.J.S. Infants 
§§ 166, 172-174] 

“Disaffirmance is an cperative act whereby the rela- 
by an infant's contract are an 


personam. termi 
Witlam R. Anson, Principles of the Law of Contract 181 
(Arthur L. Corbin ed., 3d Am. ed. 1919). 
disafforest (dis-a-for-ost or -fahr-ast), vb. {fr. French 
desaforester) Hist. To free lands from the restrictions 
of the forest laws and return them to the status of 
ordinary lands. — Also termed deafforest. 


disagreement. 1. A difference of opinion; a lack of 
agreement. 2. A quarrel. 3. An annulment; a refusal 
to accept something, such as an interest in an estate. 


disallow, vb. 1. To refuse to allow (something). 2. To 
reject (something). : 
disalt (dis-awlt), ub. Hist. To disable (a person). 


disappeared person. A person who has been absent 
from home for a specified number of ccntinuous 
years (often five or seven) and whu, during that 
ahaa has not communicated with the person most 
ikely to know his or her whereabouts. See seven. 
YEARS’-ABSENCE RULE} MISSING PERSON. [Cases: Absentees 
2. C.J.S. Absentees § 2.] 

disappearing quorum. See QUORUM. 

disappropriation. 1. Frcles. law. The alienation of 
church property from its original use; the severance 
of property from church ownership or possession. 2. 


The release of property from individual ownership 
or possession. 


disapprove, vb. 1. To pass unfavorable judgment on 
(something). 2. To decline to sanction (something). 


disarmament. Intl law. The negotiated or voluntary 
reduction of military arms, esp. nuclear weapons, to 
a greatly reduced level or to nil. Cf. arms contro... 


disaster. A calamity; a catastrophic emergency. 


disaster area. A region officially declared to have 
suffered a catastrophic emer, ency such as a flood or 
hurricane, and thercfore eligible for government 
aid. (Cases: United States ¢°82(5). C.J.S. United 
States § 160.) 


disaster loss. See toss. 


Disaster Relief Act. A federal statute that provides a 
means by which the federal government can help 
state and local governments to relieve suffering and 
damage resulting from disasters such as hurricanes, 
tornadoes, floods, earthquakes, volcanic eruptions, 
landslides, mudslides, drought, fire, and explosions. 


discharge 


@ A 1974 amendment established a process for the 
President to declare affected communities disaster 
areas. y z = 


disavow (dis-a-vow), vb. To disown; to disclaim knowl- 
edge of; to repudiate <the company disavowed the 
acts of its agent>. — disavowal, n. 


disbarment, n. The action of expelling a lawyer from 
the bar or from the practice of law, usu. because of 
some disciplinary violation. ¢ One who has passed the 
bar, been called to the bar, or been admitted to the bar is 
privileged to stand inside the wooden barrier that 
separates the gallery from the actual courtroom, 
particularly the judge’s bench, and conduct business 
with the court. So this term literally describes the 
loss of the privilege. Although disbarment is typically 
a permanent removal from the practice of law, in 
some jurisdictions a disbarred attorney may (after a 
certain A sad petition for readmission. In England 
and Wales, only a barrister is disbarred; a soliator is 

_ struck off the roll, so the expulsion of a solicitor is 
termed striking off the roll. See struck orf. (Cases: 
Attorney and Client 958. C.J.S. Adorney and Client 
§§ 116-118.) — disbar, vb. 


disbocatio (dis-be-kay-shee-oh), n. [fr. Law Latin dis- + 
boscus “wood"} Hist. The conversion of forest to 
pasture. 


disbursement (dis-bars-mant), ». The act of paying 
out money, commonly from a fund or in settlement 
of a debt or account payable <dividend disburse- 
ment>. — disburse, vd. 


DISC. abbr. DOMESTIC INTERNATIONAL SALES CORPORATION. 


discarcare (dis-kahr-kair-ee), ub. [fr. Latin dis- + car- 
care “to charge") Hist. To unload (cargo), usu. from 
a ship. — Also termed discargare. 


disceptatio causae (di-sep-tay-shee-oh kaw-zee). [Latin 
“debate about a case"] Roman lav. The argument by 
the advocates of both sides of a dispute. 


aucheree (dis-chahrj), 2. 1. Any method by which a 

legal duty is extinguished; esp., the bayment of a 
debt or satisfaction of some ather obligation. 2. 
Bankruptcy. The release of a debtor from monetary 
obligations upon adjudication of bankruptcy; pis- 
CHARGE IN BANKRUPTCY. Cf. RELEASE (1. [Cases: Bank- 
rupee 3251. CJ.S. Bankrupicy §§ 288-290.] 3. 
The dismissal of a case. 4. The canceling or vacating 
of a court order. 5. The release of a prisoner from 
confinement. 


unconditional discharge. 1. A release from an obli- 
Eaton without any conditions attached. 2. A re- 
ease from confinement without any parole re- 
quirements to fulfill. 


6. The relieving of a witness, juror, ory from 
further responsibilities in a case. 7. The firing of an 
employee. 


constructive discharge. A termination of employ- 
ment brought about by making the employee's 
working conditions so intolerable that the employ- 
ee feels compelled to leave. [Cases: Civil Rights 
@1123; Master and Servant @31(2). C.J.S. Civil 
Rights § 28; Employer-Employee Relationship § 53.) 

“Most constructive discharges fall into one of two basic fact 

patterns. First, the employer can cause a constructive dis- 


dischargeabiilfty proceeding 


charge by breaching the employee's contract 

ment in ome mene short af enon. SI ecin Balad 

empioyer working conditions so ja 

the feels compelied to quit.” Mark A. Rothstein 

al, Employment Law 8 87, at 530 1604) . 

. A discharge that is made in 

retaliation for the employee's conduct (such as 
reporting unlawful activity by the employer to the 
government) and that clearly violates public policy. 
© Federal and state statutes may entitle an employ- 
ee who is dismissed by retaliatory discharge to 
recover damages. (Cases: Civil Rights @>1247, 
1249(2); Master and Servant €930(6.5). C.J.S. Civil 
es : 7 Employer-Employee Relationship §§ 68, 


wrongful discharge. A discharge for reasons that 
are illegal or that violate public policy. [Cases: Civil 
— aly ae and Servant 30. G.S. 
iil Ri § 28; Employer-Employee Relationship 
§§ 35, 38-40, 42-43, 36, 60.] 
8. The dismissal of a member of the armed services 
from military service <the sergeant was honorably 
discharged>. (Cases: Armed Services @>11, 22. 
C.J.S. Anned Services §§ 37, 80-81, 83-103.] 
administrative discharge. A military-service dis- 
charge given by administrative means and not by 
court-martial. 


bad-coaduct . A punitive discharge that a 
court-martial eyes a pent of the military, 
usu. as punishment for repeated minor of- 
fenses. —Abbr. BCD. 


dishonorable discharge. The most severe punitive 
discharge that a court-martial can give to a mem- 
ber of the military. © A dishonorable discharge 
may result from conviction for an offense recog- 
nized in civilian law as a felony or of a military 
offense requiring severe punishment. Only a gen- 
eral court-martial can give a dishonorable dis- 
charge. 

eneral discharge. One of the administrative dis- 
é given to a member of the military who 
does not qualify for an honorable discharge. 


honorable discharge. A formal final judgment 
passed by the government on a soldier's care 
military record, and an authoritative declaration 
that he or she has left the service in a status of 
honor. ® Full veterans’ benefits are given only to a 
person honorably discharged. 


undesirable discharge. One of the administrative 
discharges given-to a member of the military who 
does not qualify for an honorable discharge. 


9. Parliamentary law. A motion by which a delibera- 
tive assembly, having referred a matter to a commit- 
tee, takes the matter's further consideration out of 


dischargeability proceeding. Bankruptcy. A hearing to 
detareine whetlicr acUsti, 5 dick i 
subject to an exception to discharge. 11 USCA 
§ 523. [Cases: Bankruptcy 693381. C_].S. Bankruptey 
§§ 18, 337, 340.) 


ble or is. 
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dischargeable claim. Bankrupicy. A claim that can be 

discharged in bankruptcy. (Cases: Bankruptcy 

er aan C.J.S. Bankruptcy §§ 316-336, 344, 
J 


discharged contract. See void contract under conTRACT. 


e hearing. Ba: icy. A hearing at which the 
court informs the debtor either that a discharge has 
been granted or the reasons why a discharge has not 
been granted. See kEAFFIRMATION NEARING. (Cases: 
Bankruptcy 3318.1.) 


discharge in bankruptcy. 1. The release of a debtor 
from personal liability for prebankruptcy debts; spe- 
cif, discharge under the United States Bankruptcy 
Code. (Cases: Bankruptcy 93251. C_J.S. Bankruptcy 
§§ 288-290.) 2. A bankruptcy court’s decree releas- 
ing a debtor from that liability. 


discharging bond. See sonp (2). 


disciplinary proceeding. An action brought to repri- 
mand, suspend, or expel a licensed professional or 
other person from a profession or other group be- 
cause of unprofessional, unethical, improper, or ille- 
gal conduct. @ A disciplinary proceeding against a 
lawyer may result in the lawyer's being suspended or 
disbarred from practice. (Cases: Licenses 38. 
C.J.S. Agriculture § 4.5; Architects § 10; Licenses 
§§ 48, 50-63.) 


disciplinary rule. (often cap.) A mandatory regulation 
staung the minimum level of professional conduct 
that a professional must sustain to avoid being sub- 
ject to disciplinary action. © For lawyers, the disci- 
plinary rules are found chiefly in the Model Code of 
Professional Responsibility. — Abbr. DR. CE. erica. 
ConstpeRATIon. [Cases: Licenses 25. C.].S. Agricul- 
tere 3 4.5, Licenses 83-11, 45-46.] 


discipline, n. 1. Punishment intended to correct or 
instruct; esp., a sanction or penalty imposed after an 
official finding of misconduct. (Cases: Licenses 638. 
C.Jj.S. Agri § 4.5; Architects § 10; Licenses 
§§ 48, 50-63.] 2. The punishment or penalties (of- 
ten termed “sanctions") imposed by a disciplining 
agency on an attorney who has breached a rule of 
professional ethics. © Three types of discipline are 
common: disbarment, sus n, and reprimand 
(public or private). 3. Control gained by enforcin 
compliance or order. 4. Mililary law. A state of min 
inducing instant obedience to a lawful order, no 
matter how unpleasant or dangerous such compli- 
ance might be. — discipline, vb. — disciplinary, adj. 


disclaimer, n. 1. A renunciation of one’s legal right or 
claim; esp.. a renunciation of a patent claim, usu. to 
save the remainder of the application from being 
rejected. 2. A repudiation of another's legal right or 
claim. 3. A writing that contains such a renunciation 
oF repudiation. 4. RENUNCIATION (2). — disclaim, vb. 


disclaimer of warranty. An oral or written state- 
ment intended to limit a seller's liability for defects 
in the goods sold. @ In some circumstances, print- 
ed words must be specific and conspicuous to be 
effective. [Cases: Sales 9267. C.].S. Sales §§ 238, 
263-270.} 


patent disclaimer. See statutory disclaimer. 
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qualified disclaimer. 1. A disclaimer with a restric- 


tion ‘or condition attached. @ In this sense it is 
ified because it carries the restriction or condi- 


. ton. 2. A person’s refusal to accept an interest in 
- property so that he or she can avoid having to pay 


estate or gift taxes. © To be effective under federal 
tax law, the refusal must be in writing and must be 
executed no later than nine months from the time 
when the interest was created. In this sense, it is 
qualified in the sense of being within the lawful 
exemption. IRC (26 USCA) § 2518. [Cases: Inter- 
nal Revenue @4177.20, 4205.10; Taxation €=866: 
C.J.S. Internal Revenue § 500; Taxation §§ 1791, 
1797-1799, 1824, 1859-1865.] 


statutory disclaimer. Patents. A patent applicant's 
amendment of a specification to eet rq h one or 
more claims to the invention. 35 USCA § 253. ® 
Before the statute was enacted, a single invalid 
claim was grounds for denying a patent. — Also 
termed disclaimer. See SPECIFICATION (3). 
(Cases: Patents 149, 154. CJ.S. Patents 


§§ 261~263.] 


terminal disclaimer. Patents. A ae applicant's 
statement shortening the term of the patent. @ To 
revive an abandoned application for a design ap- 

lication or for a utility or plant application filed 

fore June 8, 1995, the applicant must disclaim a 
period equal to the duration of abandonment. A 
terminal disclaimer may also be required in an 
application for an obvious variation on an existing 

atent: to avoid a double-patenting rejection, the 
inventor agrees that both patents will expire on 
ae sar day. (Cases: Patents 9131. C.J.S. Patents 


discontinuance 


through the service of written demands toward requirin: 
aucomatic ve by the rane of infomation that 


would invariably automatic dis- 
See nese hes asmn0) veg eign 
discovery process.... provides ni 

disclosure of retina al cong witnesses, 
documents Insurance Gc dailaerhn 28(a)(2) pro- 
vides for the disclosure of Information regarding experts 
win ney Do used at tie, Pile O16 roves Or sped 


bjestons," E Gronig'& Jeffrey S. Kinsisr, Handbook of 

; e . . 

Foveral Chi! Discovery ard Disclosure § 7.15, at 65-66 (2d 
ed, 2002). 

accelerated disclosure. See accelerated discovery un- 

der piscovery. 


initial disclosure. Civil procedure. In federal prac- 
tice, the requirement that parties make available to 
each other the following information without first 
receiving a discovery request: (1) the names, ad- 
dresses, and telephone numbers of persons likely 
to have relevant, discoverable information, (2) a 
copy or description of all relevant documents, data 
compilations, and tangible items in the party's 
possession, custody, or control, (3) a damages com- 
putation, and (4) any relevant insurance agree- 
ments. Fed. R. Civ. P. 26(a)(1)(A)-(D). [Cases: Fed- 
eral Civil Procedure 126], 1272.) 


$. Patenis. A document explaining how an invention 
works in sufficient detail for one skilled in the art to 
be able to understand and duplicate the invention; 
everything revealed about an invention in the pat- 
ent application, including drawings, descriptions, 
specifications, references to prior art, and claims. @ 
An invention disclosure statement is sometimes at- 
tested by a knowledgeable witness, who signs and 
dates the disclosure document to establish the in- 
ventor’s identity and the date of the invention be- 


aor og 
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disclosed principal. See PRINCIPAL (1). fore the patent application is prepared. An inventor 


disclosure, 2. 1. The act or process of making known can file a disclosure document with the U.S. Patent 
semething that was previous unknown; s revel: and Trademark Office before submitting a patent 


tion of facts <a lawyer's disclosure of a conflict of application, but the document's date hiss no rela- 
tionship to the later application’s effective filing 


interest>. See DISCOVERY. rs 

date. See ENABLEMENT REQUIREMENT. Cf ENABLING 
defensive disclosure. See DEFENSIVE DISCLOSURE. SOURCE; DEFENSIVE DISCLOstRE. [Cases: Patents 99. 
full disclosure. A complete revelation of all materi- C.J-S. Patents § 139.) 4. Patents. PUBLICATION (2). 
al facts. Disclosure Document Program. Patents. A U.S. Patent 
public disclosure of private facts. The public reve- | and Trademark Office program allowing an inven- 
lation of some aspect of a person's private life tor to file a preliminary description of an invention 
without a legitimate public purpose. © The disclo- | and establish its date of conception before applying 
sure is actionable in tort if the disclostire would be for a patent. @ The document can help establish a 
highly objectionable to a reasonable person. See 1n- date of inventive effort for use in a later interfer- 


VASION OF Privacy. (Cases: Torts €8.5(5.1). C.J.S. ence. — Abbr. DDP. Cf. provisional application under 
Right of Privacy and Publicity §§ 17, 20-21, 28-27, | PATENT ArpLicaTion. [Cases: Patents 97. C.].S. Pal- 


31, 33, 40-41.) ents §§ 135-138, 145, 178.] 

voluntary disclosure of offense. A person’s un- | discommon (dis-kom-on), vb. 1. To deprive of the 
Cc dl adweission Bi Briers oa crime. @ right of common (e.g., the right to pasture). 2. To 
Under the federal sentencing guidelines, a lighter deprive (something, me land) of commonable char- 
sentence may be allowed. See USSG 5K2.16. acter. © A person could discommon land by separat- 


2 : 7 i ing or enclosing it. 8. To deprive (someone) of the 
2. The mandatory divulging of information to a privileges of a place, such as the right to use com- 
litigation opponent according to procedural mon land or to enjoy a church fellowship. 
rules. — Also termed compulsory disclosure; automatic 
disclosure. See viscovery mm. (Cases: Federal Civil | isconformity. See New marreR. 
Procedure €=1261; Pretrial Procedure $11. C.J.S. | discontinuance (dis-kon-tin-yoo-ants), 2. 1. The termi- 
Discovery §§ 2-4, 6-7; Pretrial Procedure §§ 2-6.] — nation of a lawsuit by the plaintiff; a voluntary 
disclose, vb. — disclosural, adj. dismissal or nonsuit. See DISMISSAL; NONSUIT (n; judg- 
“Rule 26(a) (ol the Federal Rutes of Civil Procedure) reflects ment of discontinuance under juDGMENT. (Cases: Feder- 
a shift away trom the traditional method of obtaining discov- al Civil Procedure €1691; Pretrial Procedure 


discontinuee 


C501. C.].S. Dismissal and Nonsuit §§ 2-7, 9-10, 12, 
14-16, 24.] 2. The termination of an estate-tait by a 
tenant in tail who conveys a larger estate in the land 
than is legally allowed. (Cases: Estates in Property 
12, CJ. ” Bulates §§ 22-27.] Ke Su 
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discontinuee, n. A person whose acquisition of an 
entailed estate causes a discontinuance of the fee +i 
heirs’ right to the estate. Cf. niscontinvor. 


discontinuing easement. See discontinuous easement un- 

- der EASEMENT. 
discontinuor, n. A tenant in tail whose conveyance of 
the entailed estate causes a discontinuance. Cf mis. 
CONTINUEE. 

discontinuous easement. See EASEMENT. 


discontinuous servitude. See discontinuous easement un- 
der EASEMENT. 


disconvenable (dis-kan-vee-no-bal), adj. {Law French] 
Archaic, Unfit; improper. 


discount, n. 1. A reduction from the full amount or 
value of something, esp. a price. 2. An advance 
deduction of interest when a person Jends money on 
a note, bill of exchange, or other commercial paper, 
resulting in its present value. See present vate. 3. 
The amount by which a security's market value is 
below its face value. — Also termed ond discount. Cf. 
PREMIUM (3). — discount, vb. 


bulk discount. See volume discount. 


cash discount. 1. A seller's price reduction in ex- 
change for an immediate cash payment. 2. A re- 
duction from the stated price if the bill is paid on 
or before a specified date. 


functional discount. 1. A supplier's price discount 
given to a purchaser based on the purchaser's role 
(such as warehousing or advertising) in the suppli- 
er's distributive system. © This type of discount 
typically reflects the value of services performed by 
the purchaser for the supplier. If a functional 
discount constitutes a reasonable reimbursement 
for the purchaser's actual marketing functions, it 
does not constitute unlawful price discrimination 
and does not violate antitrust laws. 2. A supplier's 
price discount based on the purchaser's relative 
distance from the supplier in the chain of distribu- 
tion, @ For example, a wholesaler or distributor 
usu. receives a greater discount than a retailer. 
quantity discount. See volusme discount. 

trade discount. 1, A discount from list price offered 
to all customers of a given type — for example, a 


discount offered by a lumber dealer to building 
contractors. 2. The difference between a seller's list 
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price and the price at which the dealer actually 


sells goods to the trade. 


volume discount. A price decrease based ona large- 
quantity purchase. — Also termed bulk discount; 
quantily discount. 


discount bond. See BOND (3). 
discount broker, See nroxer. 
discounted cash flow, See casi Flow. 


discounted-cash-flow method. See discounted cash flow 


under casitflow. — * 
discount interest. See iInTEREST (3). 
discount loan. See Loan. 
discount market. See Marker. 
discount rate. See INTEREST RATE. 
discount share. See discount stock under stock. 
discount stock. See stock. 
discount yield. See yirsn. 


discoverable, adj. Subject to ie discovery <the 
defendant's attorney argued that the defendant's 
incume-t2x returns were not discoverable during the 
liability phase of the trial>. (Cases: Federal Civil 
Pr ure ©1272, Pretrial Procedure €27.] 


discovered-peril doctrine. See LAST-CLEAR-CHANCE DOC- 
TRINE. 


discovert (dis-kev-art), adj. 1. Archaic. Uncovered; ex- 
posed. 2, Not married, esp. a widow or 4 woman 
who has never married. 


discovery, n. 1. The act or process of finding or 
learning something that was previously unknown 
<after making the discovery, the inventor immedi- 
ately applied for a patent>. 2. Compulsory disclo- 
sure, at a party's request, of information that relates 
to the litigation <the plaintiff filed a motion to 
compel discovery>. See Fed. R. Civ. P. 26-37; Fed. 
R. Crim. P. 16. @ The primary discovery devices are 
interrogatories, depositions, requests for admissions, 
and requests for production. Although discovery 
typically comes from parties, courts also allow limit- 
discovery from nonparties. (Cases: Federal Civil 
Procedure ©1261-1686; Pretrial Procedure 
11-44. CJ.S. Discovery §§ 2-12, 14-22, 24-29, 
31-47, 51-53, 56, 58-59, 69; Pretrial Procedure 
§§ 2-6.) 3. The facts or documents disclosed <the 
new associate spent all her time reviewing discov- 
ery>. 4, The pretrial phase of a lawsuit during 
which depositions, inte tories, and other forms 
of discovery are conducted. — discover, vb. — dis- 
coverable, adj. 
“Discovery h . , 
which is the model In’ modem proceduras codes, inguin 
may be made Into ‘any matter, not p . that Is rele- 


vant to matter of the di 
may be had of facts Incidentally relevant to the issues In the 
Pee ee a ter Te ok hits 

in question.” Geoffrey C. Hazard Jr. & 
ieeae American CWil Procedure: An introduction 116 
accelerated discovery. A party's production of rele- 
vant evidence to an opponent at a time easlier 
than would otherwise required by rule or 
standing order of the court. © The accelerated 
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discovery is usu. carried out in compliance with a 
specific court order or the parties’ agreement. — 
Also termed accelerated disclosure. —- 


postjudgment discovery. Discovery conducted after . 


judgment has been rendered, usu. to determine 
the nature of the judgment debtor's assets or to 
obtain testimony for use in future proceedings. — 
Also termed postirial discovery. (Cases: Execution 
€=373-400; Federal Civil Procedure ¢€=2707. 
C.J.S. Executions §§ 356, 359-389, 412.) ~ 


pretrial discovery. Discovery conducted before trial 
to reveal facts and develop evidence. © Modern 
procedural rules have broadened the scope of 
pretrial discovery to prevent the parties from sur- 

rising each other with evidence at trial. (Cases: 

ederal Civil Procedure €°1261; Pretrial Proce- 
ety 14, 25. C.J.S. Discovery §§ 2, 6, 10, 32, 36, 
58. 


reci; discovery. See reverse Jencks material un- 
der JENCKS MATERIAL. 


reverse discovery. See reverse Jencks material under 
JENCKS MATERIAL. 


discovery abuse. 1. The misuse of the discovery pro- 

cess, esp. by making overbroad requests for informa- 

tion that is unnecessary or beyond the scope of 

permissible disclosure or by conducting discovery for 

an ap ah 4 purpose. (Cases: Federal Civil Proce- 

dure ©1261, 1278; Pretrial Procedure 28. C.}.S. 
Discovery $§ 2, 6-7, 21.] 

single concopt, but | incudes several diferent hogs: hus, 

je includes eren 
itis Useful to subdivide ‘abuse’ Into ‘misuse’ and “overuse.” 


What Is referred to as ‘misuse’ would include not only direct 
eS eee ted oe S esoond 25 rey 


hates 
(Sth ed. 1994). 


2. The failure to respane adequately to proper 
discovery requests. -— Also termed abuse of discovery. 
(Cases: Federal Civil Procedure ¢1278; Pretrial 
Procedure 44.1.) 


discovery immunity. A (usu. statutory) prohibition 
that excludes certain documents or information 
from discovery. 


discovery policy. See c/aims-made policy under inser. 
ANGE POLICY, a 


discovery rule. Civil procedure. ‘Vhe rule that a limita- 
tions period does not begin to run until the plaintiff 
discovers (or reasonably should have discovered) the 
injury giving rise to the claim. © ‘The discovery rule 
usu. applies to injuries that are inherently difficult to 
detect, such as those resulting from medical mal- 
practice. See srarute oF uimrrations. Cf OCCURRENCE 
rute, (Cases: Limitation of Actions 95, 100. C.J.S. 
Employer-Employee Relationship § 87; Limitations of Ac- 
170-173, 175-176, 183, 192, 198-205; Physicians, 


’ the degree 


discretionary act 


Surgeons, and Other Health-Care Providers § 108; RICO 
(Racketeer Influenced and Corrupt Organizations) § 16.) 


discovery vein. See VEIN, . 

discredit, vb. To destroy or impair the credibility of (x 
witness, a piece of evidence, or a theory); to lessen 

of trust to be accorded to (a witness or 

document). (Cases: Witnesses 330. C_J.S. Witnesses 

§ 579.] —- discredit, n. : 


discreet (di-skreet), adj. Exercising discretion; pru- 
dent; judicious; discerning. 
discrete (di-skreet), adj. Individual; separate; distinct. 


discretion (di-skresh-on). 1. Wise conduct and man- 
agement; cautious discernment; prudence. 2. Indi- 
vidual judgment; the power of free decision-making. 


sole discretion. An individual's power to make deci- 
sions without anyone else’s advice or consent. 


3. Criminal & tort law. The capacity to distinguish 
between right and wrong, sufficient to make a per- 
son responsible for his or her own actions. (Cases: 
Criminal Law @46. C.J].S. Criminal Law §§ 96-93, 
113.] 4. A public official’s power or right to act in 
certain circumstances according to personal judg- 
ment and conscience, often in an official or repre- 
sentative capacity. — Also termed discretionary power. 


administrative discretion. A public official’s or 
agency's git? to exercise judgment in the dis- 
charge of its duties. [Cases: Administrative Law 
and Procedure €324, 754. C.J.S. Public Adminis- 
trative Law and Procedure §§ 60, 206, 223.) 


judicial discretion. The exercise of judgment by a 
judge or court based on what is hair under the 
circumstances and guided by the rules and princi- 
ples of Jaw; a court's power to act or not act when 
a litigant is not entitled to demand the act as 2 
matter of right. — Also termed legal discretion. 
(Cases: Courts 26. C.J.S. Courts §§ 3, 64-65. 67.] 


prosecutorial discretion. A. prosecutor's power to 
choose from the options available in a criminal 
case, such as filing charges, prosecuting, not prose- 
cuting, plea-bargaining, and recommending a sen- 
tence to the court. (Cases: Criminal Law €=29(3); 
District and Prosecuting aly bes ete C..S. Dis- 
trict and Prosecuting Attorneys §§ 20-21, 29-30.] 


discretion, abuse of. See ABUSE OF DISCRETION. 


discretio (di-skresh-o-ner-ee), adj. (Of an act or 
duty) involving an exercise of judgment and chuice, 
not an implementation of a hard-and-fast rule. ¢@ 
Such an act by a court may be overturned only after 
a showing of abuse of discretion. 


discretionary account. An account that allows a bro- 
ker access to a customer's funds to purchase and scll 
securitics or commodities for the customer basect on 
the broker's judgment and without first having to 
abtain the customer's consent to the purchase or 
sale. (Cases: Brokers €°19. C.J.S. Brokers §§ 5, 
25-26, 50, 56-57, 59.) 


discretionary act. A deed involving an exercise of 
personal judgment and conscience. — Also termed 
discretionary function. See DISCRETION; ABUSE OF DISGRE- 
TION, 


discretionary commitment 


discretionary commitment. See COMMITMENT. 
discretionary damages. See DAMAGES. 

discretionary duty. See purty «). 

discretionary function. See viscRETIONARY ACT. 
discretionary immunity. See imMUNTTY (WD. 
discretionary order, See ORDER (8). 

discretionary power. 1, roweR (9). 2. DISCRETION (4). 
discretionary review. See review. 
discretionary-transfer statute. See TRANSFER STATUTE. 
discretionary trust. See TRUsT. 


discriminant function (di-skrim-o-nent). An IRS 
method of scecing tax returns to be audited. © The 
miethod consists of (1) using a computer p aun to 
identify returns with a high p ility of error 
(such as those showing a disproportionate amount of 
deductible expenses), and (O having examiners 
manually review the selected returns to cetermine 
which ones should be audited. — Also termed DIF 

. system, (Cases: Internal Revenue ©4443. C_J.S. Inter- 
nal Revenue $$ 616, 618.) 


discriminatee (<i-skrim-o-na-tee). A person unlawfully 
cliscriminated against. [Cases: Civil Rights 1007. 
C.J.S. Civil Rights §§ 2-5, 7-9, 11-13, 18, 44.] 


discrimination, n. 1, The effect of a law or established 
practice that confers privileges on a. certain class or 
that denies privileges to a certain class because of 
race, age, sex, nationality, religion, or handicap. ¢ 
Federal law, including Title VII of the Civil Rights 
Act, prohibits employment discrimination b: on 
any one of those characteristics. Other federal stat- 
utes, supplemented by court decisions, prohibit dis- 
crimination in voting rights, housing, credit exten- 
sion, public education, and access to public facilities. 
State laws provide further protections against dis- 
crimination. [Cases: Civil Rights 1001-1263. C.}.S. 
Civil Rights §§ 2-37, 39-67, 85-86, 88, 102-104, 107, 
122, 144, 219-221] 2. Differential treatment; esp., a 
failure to treat all persons equally when no reason- 
able distinction can be found between those favored 
and those not favored. (Cases: Civil Rights 1033, 
1138. C.J.S. Civil Rights §§ 18, 20, 23-24, 34, 39-40.) 


“The dictionary sense of ‘discrimination’ is neutral while the 
current political use of the term is nonneutral, 
pen lyaerh agp hese th rt pre algis 
, the o 
ments about racial ti 
. For soma, 8 may be a is called 


sense thal made a argument 
Seon activates (distinguishes In 
favor of or ). The lon fs 
favor of or to 'X 


Is wrong’ without belng aware of the vocation In- 
a Fullnwider Revarse Dlecienaton 


. , The 
Controversy 11-12 (1880). 
age discrimination. Discrimination based on age. @ 
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speech concerns something of slight social value 
and is vastly outweighed by the public interest in 
morality and order. © Types of speech subject to 
content-based discrimination include obscenity, 
fighting words, and defamation. R.A.V. v. City of 
St. Paul, 505 U.S. 377, 383-84, 112 S.Ct. 2538, 
"2543 (1992). 


gender discrimination. See sex discrimination. 


invidious discrimination (in-vid-ce-as). Discrimina- 
tion that is offensive or objectionable, esp. because 
it involves prejudice or stereotyping. 


racial discrimination. Discrimination based on 
race. (Cases: Civil Rights 71009, 1107. C.].S. Chil 
Rights §§ 2-5, 7-9, 11-13, 18, 22, 26-27, 30-31, 
33-34, 37, 41-42, 44, 67.] 


reverse discrimination. Preferential treatment of 
minorities, usu. through affirmative-action pro- 
grams, in a way that adversely affects members of 
a majority group. See AFFIRMATIVE ACTION. [Cases: 
Civil Rights €°1033(3), 1232. C.J.S. Crvil Rights 
§§ 18, 20, 23-24, 64-65.] 


sex discrimination. Discrimination based on gen- 
der, esp. against women. @© The Supreme Court 
has established an intermediate-scrutiny standard 
of review for gender-based classifications, which 
must serve an important governmental interest 
and be substantially related to the achievement of 
that objective. Craig v. Boren, 429 U.S. 190, 97 
S.Ct. 451 (1976). — Also termed gender discrimina- 
oe phy Rights ©1011, 1164, 1236. 
Cc, ivil Rights §§ 2, 6-7, 9-10, 19, 21, 35, 
6b ss, 88.] 


viewpoint discrimination. Content-based discrimi- 
nation in which the government targets not a 
particular subject, but instead certain views that 
speakers might express on the subject; discrimina- 
uon based on the content of a communication. © If 
restrictions on the content of speech are reason- 
able and not calculated to suppress a particular set 
of views or ideas, a governmental body may limit 
speech in a nonpublic forum to expressions that 
serve a specific purpose. For example, an agency 
holding a workshop to inform state employees of 
laws related to the agency's functions may reason- 
ably prohibit the expression of opinions regarding 
the motives of the legislators. But if speech favor- 
able to the legislators’ intent is allowed and oppo- 
nents are dented the opportunity to respond, the 
restriction would constitute viewpoint discrimina- 
tion. — Also termed viewpoint-based discrimination. 
[Cases: Constitutional Law ¢°90(3), 90.1(1).] 


3. The effect of state laws that favor local interests 
over out-of-state interests. © Such « discriminatory 
state law may still be upheld if it is narrowly tailored 
to achieve an important state interest. Cf. ravorrr- 
ism. (Cases; Commerce @°54.1. C.J.S. Commerce 
§ 51.] — discriminate, ub. — discriminatory, adj. 


Federal law pee cucteeein in em wile discriminatory tariff. See vautrr (2). 

ment against people who are age 40 or older. | discussion. 1. The act of exchanging views on some- 
(Cases: Civil Rights 61014, 1199. CJ.S. Civil | “thing: a debate. 2. Civil leg, A credibr's: sev cat 
Rights §§ 2, 6-7, 9-10, 19, 21, 56-58.) exhausting all remedies against the principal debtor 
content-based discrimination. A state-imposed re- before proceeding against the guarantor. See nexerrr 
striction on the content of speech, esp. when the OF piscussion. (Gases: Guaranty 942, 77; Principal 
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and Surety €7138, 168. C.J.S. Principal and Surety 


§§ 120, 218.]- ; 


disease. 1. A deviation from the healthy and normal | 


functioning of the body <the drug could not be 
linked ‘to his disease>. 2. (pl.) Special classes of 

thological conditions with similar traits, such as 
ing similar causes and affecting similar organs 
<respiratory diseases> <occupational diseases>. 3. 
Any disorder; any depraved condition. 


functional disease. A disease that prevents, ob- 
structs, or interferes with an organ’s special func- 
tion, without anatomical defect or abnormality in 
the organ itself. 


industrial disease. See OCCUPATIONAL DISEASE. 
occupational disease. See OCCUPATIONAL DISEASE. 


organic disease. A disease that is caused by an 
injury to, or lesion or malfunction in, an organ. 


disembarrass, vb. To free from embarrassment; to 
extricate or disentangle one thing from another. 


disembodied technology. Intellectual . Know- 
how or knowledge that is in the form of information 
only, © Disembodied technology includes proprie- 
tary technology and information in the public do- 
main. Cf. EMBODIED TECHNOLOGY. 


disenfranchisé (dis-on-fran-chiz), vb. To deprive (a 
ga of the right to exercise a franchise or privi- 
lege, esp. to vote. — Also termed disfranchise. 


disenfranchisement (dis-an-fran-chiz-mant or -fran- 
chiz-ment). 1. The act of depriving a member of a 
corporation or other organization of a right, as by 
expuision. 2. The act of taking away the right to vote 
in public elections from a citizen or class of citi- 
zens. — Also termed disfranchisement. (Cases: Elec- 
tions 87. C.J.S. Elections § 32.) 


disentailing assurance. See DISENTAILMENT. 
disentailing deed. See prev. 
disentailing statute (dis-an-tayl-ing). A statute regulat- 
ing or prohibiting disentailing deeds. See disentailin, 
ey Dnder nee, (Cases: Needs €127. C.J.S. 
247.) 


disentailment (dis-an-tayl-mant), n. The act or process 
by which a tenant in tail bars the entail on an estate 
and converts it into a fee simple, thereby nullifying 
the rights of any later claimant to the fee tail. See 
BARRING OF ENTAIL. — Also termed disentailing assur- 
«ance. (Cases: Estates in Property C712. C.J.S. Estates 
$§ 29-27,] —disentail, vb. 


disentitle (dis-an-tit-al), rb. To deprive (someone) of a 
tide or claim <the plaintiffs’ actions disentitled them 
to recover damages>. : 


disfacere. See UIFEACERE. 


disfigurement (dis-fig-yar-mant). An impairment or 
injury to the appearance of a person or thing. 


disfranchise. See DISENFRANCHISE. 
disfranchisement. See pISENFRANCHISEMENT. 


disgavel (dis-gav-al), vb. Hist. To convert (gavelkind 
land) into ordinary freehold land. See GavELKIND. 


disinheritance 


disgorgement, n. The act of giving up somethin 
(auch as profits illegally obtained) on demand or by 
legal compulsion. (Cases: Securities lation 
150. CJS. Securities Regulation §§ 274-276, 
279.) — disgorge, vd. . Do. 
disgrading. Hist. 1. The act of degrading. 2. The 
depeiving of an order; the deprive of a dignity. — 
“Disgrading, or degrading, is when a man having taken 


upon him a dig: temporal or spiritual, ts afterwards 
thereof aT he t, clerk or other. Whereof if a 


clerk be to his cannot clears himself 
of the offence whereof he is convicted by the jury, he shall 
be disgraded for it; which is ion 


are 
disgradings; the ’ ty word 
solemn, by devesti the party dl led trom those ° 
ments an rites which are per of his order oF 
degree.” Temes de la Ley 175-76 (ist Am. ed. 1812). 
disguised dividend. See informal dividend under vivi- 
DEND. 


disguised installment sale. See INSTALLMENT SALE. 
disherison (dis-her-a-zon). See DISINHERITANCE. 


disheritor (dis-her-o-ter or -tor). Archaic. A person who 
denrives someone of an inheritance. 


dishonest act. See FRAUDULENT ACT. 


dishonor, vb. 1. To refuse to accept or pay (a negotia- 
ble instrument) when prescnied. See NOTICE OF DIS- 
HONOR; WRONGFUL bDISHONOR. [Cases: Bills and Notes 
@=385-424. C.J.S. Bills and Notes; Letters of Credit 
§§ 4, 97-98, 202, 204-230, 257, 294, 299.} 2. To 
deface or defile (something, such as a flag). — dis- 
honor, n. 


dishonorable discharge. See DISCHARGE (8). 


disimprisonment. The release of a prisoner; the re- 
moval of a prisoner from confinement. — Also 
termed disincarceration; decarceration. Cf. INCARCERA- 
TION. 


disincarcerate, vb. To release (a person) from jail; to 
set free. — Also termed disimprison. 


disincarceration. See DISIMPRISONMENT. 


disincentive, n. A deterrent (to a particular type of 
conduct), often created, intentionally or unintention- 
ally, through legislation <federal tax law creates a 
disincentive to marriage> <sales taxes provide a 
disincentive to excessive consumer spending>. 


disinflation. A period or process of slowing down the 
rate of inflation. Cf. DEFLATION. 


disinherison (dis-in-her-a-zan), n. See DISINITERITANCE. 


disinheritance, n. 1. The act by which an owner of an 
estate deprives a would-be heir of the expectancy to 
inherit the estate. © A testator may expressly exclude 
or limit the right of a person or a class to inherit 
property that the person or class would have inherit- 
ed through intestate succession, but only if the testa- 
tor devises all the property to another. [Cases: De- 
scent and Distribution ¢=47(2). CJ.S. Descent and 
Distribution § 53.) 2. The state of being disinherited. 
See forced heir under nei, — Also termed disherison; 
disinherison; deherison. — disinherit, vb. 


disinter 


negative disinheritance. The act by which a testator 
attempts to exclude a person from inheritance 
without disposing of the property to another. © 
Negative disinheritance is ineffective at common 
law, although today it may be permitted by statute. 


disinter (dis-in-tor), vb. 1. To exhume (a corpse). 2. 
To remove (something) from obscurity. [Cases: Dead 
Bodies @5. C.].S. Dead Bodies §§ 7-2}, 22-26.] — 
disinterment (dis-in-ter-mant), 7. 


disinterested, aij. Free from bias, prejudice, or par- 
tiality; not having a pecuniary interest <a disinter- 
ested witness>. — disinterest, disinterestedness, n. 


disinterested witness. See wrtness. 


disintermediation. The process of bank depositors’ 
withdrawing their funds from accounts with low 
interest rates to put them into investments that pay 
higher returns. 


disinvestment, n. 1. The consumption of capital. 2. 
The withdrawal of investments, esp. on political 
grounds. — Also termed (in sense 2) divestinent. — 
‘disinvest, vb. 


disjoinder (dis-joyn-dar). The undoing of the joinder 
of parties or claims. See sornner. Cf. MIsJOINDER (1); 
NONJOINDER (1). 


disjuncta (dis-jongk-ta), n. pl. (Latin) Roman & civil 
law. Things (usu. words or sabre: that are separat- 
ed or opposed. — Also spelled disiuncta. Cf. conjunc. 
TA. 


disjunctim (dis-jangk-tam), adv. [Latin] Roman law. 
eparately; severally. © A condition imposed disjunc- 
tim, for example, would bind the persons severally, 
rather than jointly. — Also spelled disiunctim. CI. 
CONJUNCTIM. ; 


disjunctive allegation. See ALLEGATION. 
disjunctive condition. See CONDITION (. 
disjunctive denial. See nental.. 


disjunctive obligation. See alternative chligation under 
OBLIGATION. 


disme (dim), n. [Law French] A tithe; a tenth part, as 
in a tithe due the clergy equal to the tenth of all 
spiritual livings as required by the statute 25 Edw. 3, 
st. 7. @ This is the Law French equivalent to the 
Latin decimae. It was once the spelling of the Ameri- 
can 10-cent piece, the dime. Pl. dismes. See vecimac. 


dismemberment. 1. The cutting off of a limb or body 
part. 2. Int'l law. The disappearance of a country as a 
result of a treaty or an annexation, whereby it be- 
comes part of one or more other countries. 3. Int'l 
law. The reduction of a country's territory by annex- 
ation or cession, or the secession of one part. 4. Int'l 
law. The extinguishment of a country and the cre- 
ation of two or more new countries from the former 
country's territory. 


dismemberments of ownership. Civil law. The three 
elements composing the right of perigee namely, 
the usus, the fructus, and ihe abusus. © right of 
pdelasdial san ad dismembered and its components 
conveyed in the form of independent rights, 
such as the right of use, the right of usufruct, and 
the right of security. See ABUSUS; FRUCTUS; USLS, 
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dismiss, vb. 1. To send (something) meee k spedif., to 
terminate (an action or claim) without further hear- 


ing, esp. before the trial of the issues involved. 2. To 
release or discharge (a person) from employment. 
See nissussa. 


dismissal, n. 1. Termination of an action or claim 
without further hearing, esp. before the trial of the 
issues involved. (Cascs: Federal Civil Procedure 
1691-1842; Pretrial Procedure 2501-629. C.J.S, 
Dismissal and Nonsuit 88 2-47, 49-73.] 


dismissal agreed. A court's dismissal of a lawsuit 
with the acquiescence of all parties. @ Among other 
possibilities, the parties may have settled out of 
court or chosen to have their dispute arbitrated or 
mediated. — Also termed agreed dismissal. 


dismissal for failure to prosecute. See dismissal for 
want of prosecution. 

dismissal for lack of prosecution. See dismissal for 
want of prosecition. 

disurissal for want of equity. A court's dismissal of a;; 
lawsuit on substantive, rather than procedural, 
ena usu. because the plaintiff's allegations arc 
ound to be untrue or because the plaintiff's plead- 
ing does not state an adequate claim. (Cases: Pre- 
trial Procedure @°552, 622. C.J.S. Dismissal aad 
Nonsuit § 50.) 


dismissal for want of prosecution. A court's dismiss- 
al of a lawsuit because the plaintiff has failed to 
pursue the case diligently toward completion. — 
Abbr. DWOP. — Also termed disuissal for failure to 
prosecute; dismissal for lack of prosecution. (Cases: 
Criminal Law @9303.30(1); Federal Civil Proce- 
dure ©1758; Pretrial Procedure @581-602. 
C.J.S. Dismissal and Nonsuit §§ 43, 51, 67-73.) 


dismissal without dice. A dismissal that does 
not bar the plainuff trom refiling the lawsuit with- 
in the applicable limitations period. (Cases; Feder- 
al Civil Procure @1713, 1837.1; Pretsial Proce- 
dure 690. C.J.S. Dismissal and Nonsuit § 80.) 


dismissal with prejudice. A dismissal, usu. after an 
adjudication on the merits, barring the plaintiff 
from prosecuting any later lawsuit on the same 
claim. @ If, after a dismissal with prejudice, the 
plaintiff files a later suit on the same claim, the 
defendant in the ler suit can assert the defense of 
res judicata (claim ghar See RES JUDICATA. 
[Cases: Federal Civil Procedure 71713, 1837.1; 
Pretrial Procedure 6690. C_J.S. Dismissal and Non- 
suit § 80.] 

involuntary dismissal. A court's dismissal of a taw- 
suit because the plaintiff failed to prosecute or 
failed to comply with a procedural rule or court 
order. Fed. R. Civ. P. 41(b). [Cases: Federal Civil 
Procedure ©1721-1842; Pretrial Procedure 
551-602. CJS. Dismissal and Nonsuit §§ 43, 
49-73,] 


velu dismissal. A plaintiff's dismissal of a law- 
suit at the plaintiff's own request or by stipulation 
of all the parties. Fed. R. Civ. P. 41 (a). (Cases: 
Federal Civil Procedure €>169]-1715; Pretrial 
Procedure 9501-520. C.J.S. Dismissal and Nonsuit 
$8 2-41, 47.) 
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2. A release or discharge from employment. See nis. 
- CHARGE (7. (Cases: Master and Servant €31. C.J.S. 


Employer-Employee Relationship § 52.) 


dismissal for cause. A dismissal of a contract em- 


pores for a reason that the law or public policy 

recognized as sufficient to warrant the employ- 

ee’s removal. [Cases: Master and Servant 

30(1.5). CJS. Em Employee Relationship 
§§ 35, 38-40, 42-45, 56, 60.] 


8. Military law. A court-martial punishment for an 
officer, commissioned warrant officer, cadet, or 
midshipman, consisting of separation from the 
armed services with dishonor. @ A dismissal can be 
given only by a general court-martial] and is consid- 
ered the equi 
Cases 


dismissal compensation. See SEVERANCE PAY. 


dismissed for want of ity. (Of a case) removed 
from the court’s docket for substantive reasons, usu. 
because the plaintiff's allegations are found to be 
untrue or because the plaintiff's pleading does not 
state an adequate claim. See dismissal for want 0, ‘equity 
under oississaL (y. [Cases: Pretrial Procedure 
552, 622. C,J.S. Dismissal and Nonsuit § 50.) 


dismissed for want of prosecution. (Of a case) re- 

_ moved from the court's docket because the plaintiff 
has failed to pursue the case diligently toward com- 
pletion. See dismissal for want of prosecution under bis- 
MISSAL (1). [Cases: Federal Civil Procedure €>1758; 
Pretrial Procedure 581-602. C.J.S. Dismissal and 
Nonsuit §§ 43, 51, 67-73.) 


dismissed without prejudice. (Of a case) removed | 


from the court’s docket in such a way that the 
laintiff may refile the same suit on the same claim. 
ee dismissal without prejudice under DISMISSAL (D; 
WITHOUT Prejcvice. [Cases: Federal Civil Procedure 
1713, 1837.1; Pretrial Procedure 690. C.}.S. 
Dismissal and Nonsuit § 80.) 


dismissed with projadice. (Of a case) removed from 
the court's docket in such a way that the plainiff is 
foreclosed from filing a suit again on the same claim 
or claims. See dismissal with prejudice under pisstussat. 
(); WITH PRejupice. (Cases: Federal Civil Procedure 
1713, 1837.1; Pretrial Procedure €>690. C.J.S. 
Dismissal and Nonsuit § 80.) 

Gismission. Archaic. 1. An act of dismissing <dismis- 
sion of the jury>. 2. A removal, esp. from office or 
Position <dismission of the employee>. 3. A deci- 
sion that a suit cannot be maintained <dismission of 
thecase>. —— 

dismortgage. See REDEMPTION (4). 

Disneyland parent. See pARENT. 

disobedient child. See incorngible child under ci. 

disorder. 1. A lack of proper arrangement <disorder 
of the files>. 2. An irregularity <a disorder in the 
proceedings>. 3. A public disturbance; a riot <civil 
disorder>. 4. A disturbance in mental or physical 
health <an emotional disorder> <a liver disorder>. 


disorderly conduct. See conpuct. 


disparaging instruction 


disorderly house. 1. A dwelling where people carry 
on activities that are a nuisance to the neighbor- 
hood. [Cases: Disorderly House 1. C.].S. Disorderly 
' Houses § 2.) 2. A dwelling where people conduct 
criminal or immoral activities. ¢ Examples are broth- 
- and drug vay 7 Also i cesta more pert 
y) bawdy house; house of prostitution; house of ill fame; 
lewd house; assignation house; house of Bistacte hy 
“The house — the bawdy 
rene ootes tiavchees Wocameae B tries the soa Intneee 
in standards of morality and decen- 


TO 
«ee. AS ineiuded here a house may be disorderly for 


reasons. Any house in erly persons are 
pane to oad oe th and to disturb the tranquillity of 
a Goordery house; and the 


M. & Ronald N. Criminal Law 487 
1982). : 
disorderly n. 1. A person guilty of disorderly 
conduct. [ : Disorderly Conduct 3. CJS. Dis- 
orderly Conduct § 7.) 2. A person who breaches the 
peace, order, decency, or safety of the public, as 
defined by statute. 
‘Ordinarily, a person who Is guilty of disorderly conduct Is 
‘disorderty person,’ but where salutes dotne ‘a cisarcery 
’ and distinguish acts which may constitute the of- 
of Ce sega condi is to be pre- 
served and the different provisions relative to the different 
flowed." 27 C.J.S. Disorderly Con- 
duct § 1(1), at S09 (1959). 
disparagare (di-spar-o-gair-ee), vb. [Law Latin fr. Law 
rench disparager “to disparage") Hist. 1. To dispar- 
age. 2. To bring together unequal persons, as in a 
marriage between persons of unequal lineage. Cf. 
PARAGE. 
— (di-spar-o-gay-shee-oh), ». [Law Latin] 
ist. Disparagement in marriage. 
disparagation (di-spar-o-gay-shan), n. [Law French] 
ist. 1. Disparagement. 2. A marriage below one's 
station. , 


disparagement (ili-spair-ij-mant), n. 1. A ret nae 
comparison of one thing with another <the dispar- 
agement consisted in comparing the acknowledged 
liar to a murderer>. 2. The dct or an instance of 
castigating or detracting from the reputation of, esp. 


unfairly or untruthfully <when she told the press . 


the details of her husband's philandering, her state- 
ments amounted to disparagement>. 3. A false and 
injurious statement that discredits or detracts from 
the reputation of another's property, product, or 
business. © To recover in tort for disparagement, the 
plaintiff must prove that the statement caused a 
third party to take some action resulting in specific 
pecuniary loss to the plaintiff. — Also termed injun- 
ous falsehood. — More narrowly termed slander of title; 
~ trade libel; slander of goods. See rRANE DISPARAGEMENT. 
Cf. commercial defamation under vrramanion. [Cases: 
Libel and Slander 7130, 183. C.J.S. Libel and Slan- 
der; Injurious Falsehood §§ 204-206, 209.] 4. Re- 
proach, disgrace, or indignity <self-importance is a 
disparagement of greatness>. 5. Hist. The act or an 
instance of pairing an heir in marriage with some- 
one of an inferior social rank <the guardian's ar- 
ranging for the heir’s marriage to a chimney sweep 
amounted to disparagement>. — disparage, vb. 


disparaging instruction. See jury INSTRUCTION. 


disparaging mark 


disparaging mark. See disparaging trademark under 
TRADEMARK. 


disparaging trademark. See TRADEMARK. 


" disparate im (dis-pe-rit). The adverse effect of a 
facially nettral pracce (esp. an employment prac- 
tice) that nonetheless discriminates against persons 
because of their race, sex, national origin, age, or 
disability and that is not justified by business necessi- 
ty. @ Discriminatory intent is irrelevant in a dispa- 
rate-im claim. — Also termed adverse impact. 
(Cases: Civil Rights 1033, 1140. C.].S. Civil Rights 
§§ 18, 20, 23-24, 29, 144.) 


disparate treatment. The practice, esp. in employ- 
ment, of intentionally dealing with persons different- 
ty because of their race, sex, national origin, age, or 
isability. © To succeed on a disparate-treatment 
claim, the plaintiff must prove that the defendant 
acted with discriminatory intent or motive. [Cases: 
Civil Rights 1033, 1138. C.J.S. Civil Rights §§ 18, 
20, 23-94, 34, 39-40.] 


oe Impact). differance between these types of 
ims ts, significant, bg much so that vache gel law oo 
impact. Yet thase two kinds of clalms resembla one anoth. 

@r, especially In the statistical evidence that the 

must present In order to bag con 
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ndness, while class claims of disparate annie te 
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ment Discrimination Law 88 (2001). 
disparity (di-spar-a-tee). Inequality; a difference in 
quantity or quality between two or more things. 
dispatch (di-spach also dis-pach). ». 1. A prompt 
sending off of something <a dispatch of the letter 
agreement>. 2. A prompt completion of something 
<dispatch of a business transaction>. 3. Something 
quickly sent <the dispatch was mailed>. 4. Maritime 
law. The required diligence in discharging cargo 
<dispatch is required on all charters>. [Cases: Ship- 
ping €49(6). C.].S. Shipping § 108.) 


customary aipoten- Dispatch that follows the rules, 
customs, and usages of the port where cargo is 
discharged. [Cases: Shipping 49(6). C.J.S. Ship- 
ping § 108.) 

ick dispatch, A speedy dispatch that does not 
arictly fallow the customs of the port, esp. to avoid 
delays resulting from a crowded wharf. [Cases: 
Shipping @=49(6). C.J.S. Shipping § 108.) 

5. Maritime law. pisPATCH MONEY, 


dispatch money. Maritime law. An amount paid by a 
shipowner to a vessel's charterer if the vessel's cargo 
is unloaded at the port sooner than provided for in 
the agreement between the charterer and the ship- 
owner. — Also termed dispatch. Cf. contract demurrage 
under pemurrace. [Cases: Shipping ¢949(6). C.J.S. 
Shipping § 108.] 

46 a for 7 mo Ny 
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Chartes L. Black Jr., The Law of Admiratty § 4-8, at 212 (2d 
od, 1975). : 


dispatch rule, See maILgOx RULE. 


dispauper (dis-paw-por), vb. To disqualify from bein 
a Caper: to Seger (a aria ae the ability to sie 
in forma pauperis. See IN FORMA PAUPERIS. 
(di-spen-sar-ee), n. 1. A place where drugs 
are prepared or distributed. 2. An institution, usu. 
for the poor, where medical advice and medicines 
are distributed for free or at a discounted rate. 


dispensation (dis-pen-say-shan). An exemption from a 
law, duty, or penalty; permission to do something 
that is ordinarily forbidden. 


dispense with the reading of the minutes. Parliamen- 
tary law, To forgo reciting the secretary's proposed 
minutes at the r time. ® The reading is not 
forgone altogether, but simply postponed. If the 
proposed minutes have been printed and circulated, 
then their correction and approval is in order with- 
out reading them aloud, and a motion to dispense 
with reading them is superfluous. 


dispersonare (dis-par-sa-nair-ee), vb. [Latin] Hist. To 
scandalize, disparage, or slander. 


displacement. 1. Removal from a proper place or 
position <displacement of a file> <displacement of 
an officer>. 2. A replacement; a substitution <dis- 
placement of the lawyer with another>. 3. A forced 
removal of.a person from the ’s home or 
country, esp. because of war <displacement of refu- 
ees>. 4, A shifting of emotional emphasis from one 
thing to another, esp. to avoid unpleasant or unac- 
ceptable thoughts or tendencies <emotional dis- 
placement>. ; 
display right. Copyright. A copyright owner's exclusive 
vote to show piel ibit a ron of the protected work 
publicly, whether directly or by technological means. 
© For example, this right makes it illegal to transmit 
a copyrighted work over the Internet without per- 
misston. [Cases: ore = pase Proper- 
ty $36. CS. ] ntellectual Property 
8§ 10, 40-4197, re 


d @ (dis-pohn), vb. [fr. Middle English disponen fr. 
Old French disponer “dispose") 1. Archaic. To dis- 
pose; to arrange. 2. Scots law. To convey, transfer, or 
otherwise alienate (property). 

disponee. See ALIENEE. 

dispono (dis-poh-noh), vb. (Latin) Scots law. 1 grant or 
convey (land, etc.). © This is traditionally che main 
verb in a grant. : 

disponor. See ALIENOR. 


disposable earnings. See disposable income under ts- 
COME. 


disposable income. See INCOME. 


disposable portion. The portion of property that can 
be willed to anyone the testator chooses. [Cases: 
Wills 11. C.J.S. Wills §§ 76-87, 381.] 


d . Patents, A patent application's termination by 
withdrawal. ji a or a rg ® In some countries, 
the meanin; ‘a limited to rejection. [Cases: Patents 
@108. C.].8. Patents §§ 144, 148-151.} 
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disposing capacity. See testamentary capacity under Ca- 
PACITY (3). eo * 


Disposing Clause. The clause of the U.S. Constitution 


iving Congress the power to dispose of property 

longing to the federal government. U.S. Const. 
art. IV, § 3, cl. 2. (Cases: United States 58. C_J.S. 
United States §§ 101-106.) ; x 


_ disposing mind. See testamentary capacity under CAPACI- 


TY (3). 


disposition (dis-pa-zish-an), n. 1. The act of transfer- 
ring something to another's care or possession, esp. 
by deed or will; the relinquishing of property <a 
testamentary disposition of all the assets>. 
testamentary disposition. A disposition to take ef- 
fect upon the death of the sera making it, who 
retains substantially entire control of the property 
until death. 


2. A final settlement or determination <the court's 
disposition of the case>. 


ambulatory disposition. 1. A judgment or sentence 
that is subject to amendment or revocation. 2. A 
testamentary provision thai is subject to change 
because the testator is still alive and capable of 
making a new will. @ Sense 2 corresponds to the 
first sense of disposition above. See AMBULATORY. 


informal disposition. The termination of a case by 
aeans other than trial; any action that leads to 
cm pepe without conviction and without a judi- 
cial determination of guilt, such as guilty pleas and 
decisions not to prosecute. 


3. Temperament or character; personal makeup <a 
prs disposition>. — dispose, vb. — dispositive, 
ij. 
dispositional hearing. See disposition hearing and per- 
manency hearing under HEARING. 


, disposition hearing. See HEARING. 


disposition without a trial. The final determination of 
a criminal case without a trial on the merits, as when 
a defendant pleads guilty or admits sufficient facts to 
support a guilty finding without a trial. 

dispositive (dis-poz-a-tiv), adj. 1. Being a decicn 
factor; (of a er or factory bringing Shout a fina 
determination. 2. Of, relating to, or effecting the 
disposition of property by will or deed. 


. dispositive clause. Scots law. In a deed, the clause of 


conveyance by which the grantor describes the prop- 
erty conveyed, its conditions or burdens, the name 
of the grantee, and the destination to heirs. See DEs- 
TINATION (3). ; 


dispositive fact. See Fac:r. 
dispositive treaty. See ‘TREATY (1). 


dispossess (dis-pa-zes), vb. ‘To oust or evict (someone) 
from property. See pispossEssion. 


dispossession (dis-pa-zesh-an), n. Deprivation of, or 
eviction from, rightful possession of property; the 
wrongful taking or withholding of possession of land 
from the person lawfully entitled to it; ousreR «1. 
(Cases: Property 10. C.J.S. Property §§ 27-31, 33.] 


dispossessor. A person who dispossesses. 


disqualification 


dispossess proceeding. A summary procedure initi- 
ated by a landlord to oust a defaulting tenant and | 
regain possession of the premises. See FORGIBLE EN: | 
TRY AND DETAINER. [Cases: Landlord and Tenant 
$293.) an a: 


disprove, vb. To refute (an assertion); to prove (an 
allegation) false. ; x 


‘dispunishable, adj. Hist. (Of an offense) not punisha- 


ble; not answerable. 


disputable presumption. See rebuttable presumption un- 
der PRESUMPTION. 


disputatio fori (dis-pyoo-tay-shee-oh for-1). [Latin] Ro- 
man law. Argument before a court; the practice of 
legal advocacy. ; ; 

dispute, n. A conflict or controversy, esp. one that has 
given rise to a particular lawsuit. — dispute, vd. 


major dispute. Labor law. Under the Railway Labor 
Act, a disagreement about basic working condi- 
tions, often resulting in a new collective-bargaining 
agreement or a change in the existing agreement. 
@ Under the Act, two classes of disputes — major 
and minor — are subject to mandatory arbitration. 
45 USCA § 155. — Also termed new-contract dis- 
pute. (Cases: Labor Relations €@414. C.J.S. Labor 
Relations §§ 405, 408-412.] 


minor dispute. Labor law. Under the Railway Labor 
Act, a disagreement about the interpretation or 
application of a collective-bargaining agreement, 
as opposed to a disagreement over the formation 
of a new agreement. 45 USCA § 155. [Cases: 
Labor Relations ¢414. CJ.S. Labor Relations 
§§ 105, 408-412.) 


dispute resolution. See ALTERNATIVE DISPUTE RESOLU- 
‘TION. 


dispute-resolution procedure. Intellectual property. A. 
mechanism for resolving international grievances 
over intellectual-property protection, conducted by - 
the World Trade Organization under the TRIPs 
Agreement. @ The procedure begins with a com- 
plaint by one nation against another, followed by 
consultations between the nations, a WTO panel 
report on the issue, and (potentially) trade sanctions 
against one of the nations. 


disqualification, n. 1. Something that makes one ineli- 
gible; esp., a bias or conflict of interest that prevents 


’ a judge or juror from impartially hearing a case, or 


that prevents a lawyer from representin 
[Cases: Judges 39; Jury €97. C.J.S. Judges §§ 62, 
98, 100-102, 107; Juries §§ 225, 248, 370-373, 
378-379, 398-399, 415, 417-418, 420.] 


vicarious disqualificaticn. Disqualification of all 
the lawyers in a firm or in an office because one of 
the lawyers is ethically disqualified from represent- 
ing the client at issue. — termed imputed 
disqualification. (Cases: Attorney and Client 
21.15. C.].S. Auorney and Client § 164.] 
“In general, disqualification of a lawyer from representation, 
at least in fait fe client-conflict scenarios, means disquali- 
fication of that lawyer's entire firm from the same represen- 
tation. When a lawyer has been exclusively or chiefly re- 
ible for the representation of a client and that lawyer 
es jobs, there fs fittle question but that the imputed- 
disqualification rule will apply to disqualify the new firm from 


a party. 


disrate 


representing the op of the first client. But because 


lawyers often work rer: 
om about tha af the Im ane tion 


arise 
a lawyer haa fot ompi Senet oa had lita or 
no responsibility organization representa- 
ie ne oe met © ten ee pet 
ser In Lege. gg ed A ay sede 
no usefd purpose ser kmouting tre lawyer’ 
a irik tents ....” James E. 
(i983) 0 & John M. Levy, Ethics cf the Lawyer's Work 151 


2. The act of making ineligible; the fact or condition 
of being ineligible. Cf. recusat. — disqualify, vd. 

disrate, vb. To reduce to a lower rank; esp., to reduce 
a ship or petty officer's rank. 


disrationare (dis-ray-shee--nair-ce), n. [Law Latin fr. 
Law French desreigner “to deraign"} Hist. To prove; 
to establish a title. = 


n. 1. The action of ignoring or treating 
without proper respect or consideration. 2. The state 
of being ignored or treated without proper respect 
or consideration. —- disregard, vb. 


rechless di 1. Conscious indifference to the 
consequences of an act. {Cases: Automobiles 
€>175(1); Negligence @274. C.J.S. Motor Vehicles 
§§ 756-766; Negligence §§ 104-105, 109.] 2. Defa- 
mation. Serious lndifference to truth or accuracy of 
a publication. @ “Reckless disregard for the truth” 
is the standard in proving the defendant's actual 
malice toward the plaintiff in a libel action. (Cases: 
Libel and Slander $51. C.J.S. Libel and Slander, 
Injurious Falseheod §§ 66, 105.) 3. The intentional 
commission of a harmful act or failure to do a 
required act when the actor knows or has reason 
to know of facts that would lead a reasonable 
person to realize that the actor's conduct both 
creates an unreasonable risk of harm to somcone 
and involves a high deers of probability that 
substantial harm will res 


disregarding the corporate entity. See PlERCING THE 
CORPORATE VEIL. 


disrepair. A state of being in need of restoration after 
deterioration or injury. 
disrepute. A loss of reputation; dishonor. 
disruptive conduct. See conbucT. 
disseise (dis-seez), vb. To wrongfully deprive (a 
son) of the freehold possession of property. — 
spelled disseize. 
disseisee (dis-see-zee). A person who is wrongfully 
deprived of the freehold possession of property. — 
Also spelled disseizee. — Also termed dissewsitus. 
disseisin (dis-see-zin), n. The act of wrongfully depriv- 
ing someone of the freehold possession of property; 
vISPOSSESSION, — Also spelled disseizin. (Cases: Prop- 
erty 10. C.J.S. Property §§ 27-31,33.) 
disseisin by election. A ‘egal fiction by which a 
roperty owner is allowed to claim that he or she 
as been disseised, regardless of whether this is 
actually true, in order to have a remedy against an 
adverse claimant. 
ayecier disseisin, The wrongful deprivation of 
e equitable ownership, possession; or the fruits 
of ownership or possesston. 


Also 
1] 


estion | 
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fresh disseisin. The right at common law of a 
person disseised of land to forcefully eject the 
disseisor from the land without resort to law, as 
long as the ejection occurred soon after the disseis- 
in. 


disseisitrix. See DISsEISORESS. a 

disseisitus, See DISSEISEE. 

disseisor (dis-see-zar or -zor). A person who wrongful 
ly deprives another of the freehold possession of 
property. — Also spelled disseizor. 

disseisoress (dis-see-zor-is). Hist. A female disseisor. — 
Also termed disseisitrix. 


dissembie (di-sem-bal), vb. 1. Archaic. To physically 

disguise’ <to dissemble By Sering a mask>. 2. To 

give a false impression about (something); to cover 

uP (something) by deception <to dissemble the 
>. 


dissemination (di-sem-i-nay-shan), ». 1. The act of 
reading, dilfusing, or dispersing; esp., the circula- 
tion of defamatory matter. 2. The extension of the 
influence or establishment of a thing, such as an 
idea, hook, or document. 


dissensus (di-sen-sas), 2. (Latin “disagreement” Roma» 
law. 1. A lack of agreement. 2. A mutually a 
annulment of a contractual obligation; an undoing 
of the consensus that created the ubligation. 

dissent (di-sent), n. 1. A disagreement with a majority 
opinion, esp. among judges. 2. Sev <dissenti inti 
under opinion «). 3. A withholding of assent or 
approval. 4. The act of a surviving spouse who, as 
statutorily authorized in many states, refuses a devise 
and elects instead a statutory share. See £LECTIVE 
sHaRe. — dissent (di-sent), vb. 

dissent and appraisal, right of. See vprRaisaL REMEDY. 

dissenters’ right. Sce \ePRAIsu. REMEDY. 

dissentiente (di-sen-shee-en-tee), adj. (Latin) Dissent- 
ing. © When used with a judge's name, it indicates a 
dissenting opinion. 

dissenting opinion. See orinton (1). 

dissignare (di-sig-nair-ee), vb. [Law Latin] To break 
open a seal. ; 

dissipation, n. The use of an asset for an pet or 
inequitable purpose, such as a spouse's use of com- 
munity property for nal benefit when a divorce 
is imminent. [ : Divorce €252.3(1). C.J.S. Di- 
vorce $8 514-519, 527, 529, 553. 555, 560-561, 563, 
565, 567-568, 570-571.] — dissipate, vd. 


dissociative amnesia. See REPRESSED MEMORY SYNDROME. 


dissolute, adj. (Of a person or thing) loosed from 
restraint; wanton; devoted to pleasure <dissolute 
person> <a dissolute lifesnyle>. 


dissolution (dis-o-loo-shen), n. 1. The act of bringing 
to an end; termination. 2. The cancellation or abro- 
gation of a contract, with the effect of annulling the 
contract's binding force and restoring the parties to 
their original positions. See gescission. 3, The termi- 
nation of a corporation's legal existence by expira- 
tion of its charter, by legislative act, by bankruptcy, 
or by other means; the event immediately preceding 
the liquidation or winding-up process. [Cases: Cor- 


- 807 


* 


rations - 592. C.J.S. Corporations §§ 811, 


- 813-816, 818, 821, 824, 830-831.] 


de facto dissolution, The termination and liqui- 
dation of a corporation's business, esp. because of 
an inability to pay its debts. 7 


involuntary dissolution. The termination of a cor- 
poration administratively (for failure to file reports 
or pay taxes), judicially (for abuse of corporate 
authority, management deadlock, or failure to pay 
creditors), or through involuntary bankruptey.. 
(Cases: Corporations 612. C.J.S. Corporations 
§§ 835-836, 842.] 


voluntary dissolution. A corporation's termination 

initiated by the board of directors and approved 
the shareholders. [Cases: Corporations 

€>610(1). C:J.S. Corporations. §§ 835-837.] 


_4. The termination of a previously existing partner- 

‘ship upon the occurrence of an event specified in 
the partnership agreement, such as a partner's 
witharawal from the partnership, or as specified by 
law. Cf. winpinc up. [Cases: Partnership 263. 
C.J.S. Partnership §§ 303, 307, 309.) 5. Patents. The 
dismissal of an interference contest before a final 
judgment and an express award of priority. © The 
effect of dissolving an interference is that junior 
parties fail to meei their burden of proof, so the 
senior party retains priority.. [Cases: Patents 
106(5). C.J.S. Patents § 166.] 6. Parliamentary law. 
An adjournment sine die without any provision for 
reconvening the same deliberative assembly, even if 
another assembly of the same kind (such as a legis- 
lative body or a convention) will eventually con- 
vene. — dissolve, vb. 


dissolution bond. See discharging bond under BOND @). 


dissolution of . I. pivorce. 2. Archaic. A 
divorce-like remedy available when both spouses 
have signed a separation agreement that deals with 
(2) the issve of alimony (providing either some or 
none), and (2) if there are children, the issues of 
support, custody, and visitation. © Under a dissolu- 
‘tion of marriage in this sense, the court is bound b 
the separation agreement and cannot later modify 
alimony payments. Courts in jurisdictions where the 
term has been used in this specific sense traditional 
distinguish it from divorce, which was formerly avail- 
able only on certain grounds and which allowed the 
court to modify alimony payments. 


dissolved corporation. See CORPORATION. 


"dissolving condition. See resolutory condition under 


CONDITION (2). 


_ dissuade, vb. To persuade (someone) not to do some- 


thing <to dissuade the expert from testifying>. 

distaff right. Hist. A woman's legal right. 

distillate. Oil & gas. 1. The “wet” element of natural 
gus that may be removed as a liquid. — Also termed 

, gas. 2. Any product of the process 

of distillation. 

distincte et aperte (dis-tingk-tee et o-par-tee). [Law 
Latin) Distinctly; openly. © This phrase was formerly 
used in writs of error to refer to the return required 
to be made. 


distractio pignoris 


distinct invention. See INVENTION. 

distinctive mark. See distinctive trademark under TRADE- 

distinctive name. See NAME. ahaa % 

distinctiveness, n. Trademarks. The qualiey of a trade- 
marked word, symbol, or device that identifies the 
goods of a particular merchant and distinguishes 
them from the goods of others. — Also. termed: 
acquired distinctiveness. (Cases: Trade Regulation 
10. C.J.S. Names §§ 15, 17; Trade-Marks, Trade- 
Names, and Unfair Competition §§ 41-42.] — distine- 
tive, adj. 


distinctive trademark. See TRADEMARK. 


distinguish, vb. 1. To note a significant factual, proce- 
dural, or legal difference in (an earlier case), usu. to 
minimize the case's precedential effect or to show 
that it is inapplicable <the lawyer distinguished the .- 
cited case from the case at bar>. ar 
the power of laying down very wide rules: they rosorve. fo 


rules; they 
themselves the power to narrow such rules by introducing 


tnto them particular facts of the precedent case that were 
boar by jd hnalond court as a ocmeend Avemaion Is 
nown as * uishing.’* John Salmon lence 
192 (Glanville L Willams ed., 10th ed. 1947). 
2. To make a distinction <the court distinguished 
between willful and reckless conduct>. — distinc- 
tion, 7. 


distinguishable, adj. (Of a case or law) different from, 
and thereby not controlling or applicable in, a given 
case or situation. 


distinguishable variation. Copyright. A detectable dif- 
ference between two works. @ Distinguishable varia- 
tion is the standard for determining whether a work 
that is based on a work in the public domain can 
itself be copyuenies: Examples include translations 
of books and mezzotints of paintings. Some nontrivi- 
al originality is also required: exact copies are not. 
protectable. 


distinguishing mark. A physical indication or feature 

that identifies or delineates one person or thing 

from another <the voting ballots contained distin- 

guishing marks so that they could not be counted>. 
Ce DISTINCTIVENESS. 


distracted, adj. 1. (Of a person) not concentrating. 2. 
(Of a person) disordered. 


distractio (di-strak-shee-oh), n. [Latin fr. distrahere “to 
draw apart”) Roman law. A scparation or division 
into parts; an alienation or sale, such as a creditor's - 
sale of a pledge. © : 


distractio bonorum (di-strak-shee-oh ba-nor-om). [Lat- 
in “the sale of goods”) Reman law. A curator bonv- 
tum’s sale of the property in an insolvent estate to 
satisfy creditors’ claims. 

distraction doctrine. The rule that a plaintiff may not 
be guilty of contributory negligence if the plaintiff's 
attention was dive from a known danger by a 
sufficient cause. See contributory negligence under NeG- 
Licence. (Cases: Negligence €=506(3), 1286(3). C.J.S. 
Negligence §§ 234, 635.] 

distractio pignoris (di-strak-shee-oh pig-nor-is). [Latin 
“the sale of something pledged") Roman law. A credi- 


distrahere 


tor’s sale of something pledged or hypothecated to 
obtain satisfaction on a debt. 


distrahere (dis-tray-ha-ree), vb. (fr. Latin dis “apart” + 
trahere “to draw"} To draw apart; to sell; to dissolve, 
as in a contract. : 


distrain, vb. 1. To force (a person, usu. a tenant), by 
the seizure and detention of personal property, to 
erform an obligation (such as paying overdue rent). 
Cases: Landlord and Tenant 270. C.J.S. Landlord 
and Tenant §§ 681, 685-696, 701-711.) 2. To seize 
(goods) by distress, a legal remedy entitling the 
rightful owner to recover property wrongfully tak- 
en, — Also spelled distrein. — distraint, n. 


distrainee. One who is, or whose property is, dis- 
trained. ns ; 

distrainer. Someone who seizes property under a 
distress. — Also spelled distrainor; Rtieiace: 

distraint. See pisrress. 

distrein, vb. See pistRain. 


distress, n- 1. The seizure of another's property to 
secure the’ performance of a duty, such as the pay- 
ment of overdue rent. (Cases: Landlord and Tenant 
263-270. C.J.S. Landlord and Tenant §§ 674-631, 
683-696, 699-711.] 2. The legal remedy authorizing 
such a seizure; the procedure by which the seizure is 
carried out. 
“Distress ... may be defined as the takt.g, either with legal 
process, of extr: ‘judicially subject @ performance of 
some nucessaly 


distress damage feasant. The right to seize animals 
or inanimate chattels that are damaging or encum- 
bering land and to keep them as security until the 
owner pays compensation. (Cases: Animals @95. 
C.].S. Animals §§ 250, 252.) 


distress infinite. A distress that the sheriff can 
repeat from time to time to enforce the perform- 
ance of something, us in summoning a juror or 
compelling a party to appear in court. @ The 
goods must be returned after the delinquent per- 
son performs his or her duty. 

“ {Flor the most part it is that distresses be reason- 
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aoe for this Is the ¢ ard ramedy to which the party 
or 

ts entitled, and 


508 


called a distress infinite.” 3 Willam Blackstone, Commentar- 
jes on the Laws of England 231 (1768). : 
grand distress. Hist. In a quare impedit action in 
which the defendant has failed to appear, a dis- 
tress of the defendant's goods and lands to compel 
the defendant's appearance. 


second distress. A supplementary distress allowed 
when goods seized under the first distress are 
insufficient to satisfy the claim. 


8. The property seized. — Also termed distraint. 
distressed goods. See coops. 
distressed property. See prorenty. 
distress sale. See sae. 
distress warrant. See WARRANT ()). 
distributable net income. See income. 
distribute (di-strib-yoot), vb. 1. To apportion; to di- 


vide among several. 2. To arrange by class or order. 
3. To deliver. 4. To spread out; to disperse. 


distributed denial-of-service attack. Set DENIAL-OF-SER- 
VICE ATTACK. . 

distributee (di-strib-yoo-tee}, 7. 1. A beneficiary enti- 
tled to payment. 2. An heir, esp. one who obtains 
personal property from the estate of an intestate 
decedent. 


expectant distributee. A prospective heir whose in- 
terest uepends on a contingency; an expectant 
heir. — termed expectant beneficiary. pro- 
Spective heir under HEIR. : 

legal distributce. A person whom the law would 
entitle to take property under a will. 


distribution, n. 1. The passing of personal property to 
an intestate decedent's heirs; specif., the process of 
dividing an estate after realizing its movable assets 
and paying out of them its debts and other claims 
against the estate. Cf. pescent «1. [Cases: Descent 
and Distribution @71; Executors and Administra- 
tors ©>288-318. C.J.S. Descent and Distribution § 82; 
Executors and Administrators §§ 533~583.) 2. The act 
or poe of apportioning or giving out. — distrib- 
ute, vb. 


controlled-securities-offering distribution. See secu- 
rities-offering distribution (1). 

co te distribution. A corporation's direct or 
indirect transfer of money or other property, or 
incurring of indebtedness to or for the benefit of 
its shareholders, such as a dividend payment out 
of current or earnings. (Cases: Corporations 
© 155(1). C.J.S. Corporations § 300.) 

liquidating distribution. A distribution of trade or 
business assets by a dissolving corporation or part- 
phe — Also termed distribution in liquidation. 
Cases: Corporations © 629. C.J.S. ions 
§§ 875-878] sig alias 
nonliquidating distribution. A distribution of assets 
by a corporation or partners that is not going 
out of business, such as a distribution of excess 
capital not necessary for current operations. 
partnership distribution. A partnership's payment 
of cash or property to a partner out of earnings or 
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as an advance against future earnings, or a pay- 
ment of the ers’ capital in partial or complete 
liquidation of the’ partner's interest. (Cases: Part- 
nership 6232. C.J.S. Partnership § 230.) 


probate distribution. The judicially supervised ap- 
portionment and division — usu. after the pay- 
ment of debts and charges — of assets of an estate 
among those legally entitled to share. [Cases: Exec- 
utors and Administrators €©288~318. C.}.S. Execu- 
tors and Administrators §§ 533-583.] 


_ secondary distribution. 1. The public sale of a large 
block of previously sued stock. — Also termed 
secondary offering. ofFERING. 2. The sale of a 
large block of stock after the close of the exchange. 


securities-o distribution. 1. An issuer's public 
offering of securities through a formal underwrit- 
ing agreement with a broker-dealer. — Also 
termed controlled-securities-offering distribution. 2. An 
issuer's public offering of securities on an informal 
basis, with or without brokers. — Also termed 
uncontrolled-securities-offering distribution. (Cases: Se- 
curities Regulation 11.10-11.50. C.J.S. Securities 
Regulation §§ 8, 35-49, 63, 69-72.] 


trust distribution. The cash or other frebert paid 


or credited to a trust beneficiary. [Cases: Trusts 
¢=270-288.] : 
uncontrolled-securities-offering distribution. See se- 
curities-offering distribution (2). 


distribution channel. One of several rouces through 
which a manufacturer's or distributor's goods are 
marketed. ® In trademark law, identical or similar 
marks that are used in the same channel may lead to 
consumer confusion. — Also termed channel of trade; 
channel of distribution. 


distribution cost. See Cost (1). 

distribution in ‘ind. A transfer of property in its 
Original state, such as a distribution of land instead 
of the proceeds of its sale. ; 

distribution in liquidation. See liquidating distribution 
under DISTRIBLTION. 

distribution license. See LICENSE. 


distribution right. Copyright. A copyright holder's ex- 
clusive right to sell, lease, or otherwise transfer cop- 
ies of the protected work to the public. Cf. rirst-saLe 
pocrrine. [Cases: Copyrights and Intellectual Prop- 
erty 36. C.J.S. Copyrights and Intellectual Property 
§§ 10, 40-41, 97} 


distributive (di-strib-ya-tiv), adj. Of or relating to ap- 
‘portioning, dividing, and assigning in separate items 
or shares; of or relating to distributing. 

distributive clause. A will or trust provision governing 
the distribution of income and gifts. (Cases: Wills 
492-535. C.J.S. Wills §§ 902-1024.) 


distributive deviation. A trustee’s authorized or unau- 
thorized departure from the express distributional 
terms of a trust. © A trustee must apply to the court 
for authority to deviate from the terms of a trust. In 
American law, courts rarely authorize deviation un- 
less all the beneficiaries consent and there is no 
material purpose of the settlor yet to be served. 
Some state statutes provide that deviation is permit- 


district 


ted if the court finds that deviation would effectuate 

_ the settlor’s intention, though the modification is not 
sarees authorized by the trust’s provisions. The 
Pulitzer trust illustrates the possibility that extraordi- 
nary circumstances not anticipated by the settlor 
may justify deviation, even despite an express prohi- 
bition within the trust. Joseph Pulitzer set up a 
testamentary trust with shares of World newspaper 
stock; his will directed that the sale of these shares 
was not authorized under any circumstances. None- 
theless, the court later approved the stock sale when 
given evidence that because of hemorrhaging losses, 
the trust’s continuation was jeopardized. In re Pulit- 
zer's Estate, 249 N.Y.S. 87 (Sur. Ct. 1931). 


distributive finding. A jury's decision partly in favor 
of one party and partly in favor of another. 


distributive justice. See justice (nD. 


distributive share. 1. The share that an heir or benefi- 
ciary receives from the legal distribution of an estate. 
[Cases: Descent and Distribution €20-51; Wills 
@=521-535. C.J.S. Descent and Distribution §§ 23-59; 
Wills §§ 967-1028.] 2. The portion (as determined 
in the partnership agreement) of a partnership's 
income, gain, loss, or deduction that is passed 
through to a partner and reported on the partner's 
tax return. (Cases: Internal Revenue 3921; Taxa- 
tion 71017. C.J.S. internal Revenue § 429; Taxation 
§ 1709.] 3. The share of assets or liabilities that a 
partner or partner's estate acquires after the part- 
nership has been dissolved. [Cases: Partnership 
302, 305, 306. C.J.S. Partnership §§ 344, 346-347, 
349-350.] 


distributor. A wholesaler, jobber, or other manufac- 
turer or supplier that sells chiefly to retailers and 
‘commercial users. 


distributorship. A franchise held by a person or com- 
pany who sells merchandise, usu. in a specific area to 
individual customers -<a car distributorship>. 
[Cases: Contracts €=202(1). C.J.S. Contracts § 341.] 


dual distributorship. A business structure in which 
one party operates a branch or dealership on the 
same market level as one or more of its customers, 


district. 1. A territorial area into wiich a country, 
state, county, municipality, or other political subdivi- 
sion is divided for judicial, political, electoral, or 
administrative purposes. 2. A territorial area in 
which similar local businesses or entities are concen- 
trated, such as a theater district or an arts district. —— 
Abbr. D_ 


_ assessment district. Tax. A usu. municipal subdivi- 


sion in which separate assessments of taxable | 


property are made. (Cases: Municipal Corpora- 

tions ¢ 450. CJS. . Municipal 

§§ 1193-1199.) 

congressional district. A geographical unit of a state 
' from which one member of the U.S. House of 

Representatives is elected. [Cases: United States 

€10. C.J.S. United States § 19.) 


consolidated school district. See SCHOO!. DISTRICT. 


election district. A subdivision of a state, county, or 
city that.is established to facilitate an election or to 


Corporations - 


taht 


district attorney 


elect governmental representatives for that subdi- 
vision. ot: 
fioterial district (fich-teer-ee-al). A legislative dis- 
trict that includes several separate districts or polit- 
ical subdivisions that independently would not be 
entitled to additional representation, but whose 
conglomerate population entitles the district to 
another seat in the legislative body being appor- 
tioned. [Cases: Constitutional Law ¢>225.3(8); 
States €27(7). CJS. Constitutional’ Law 
§§ 821-822; States§ 70.) : 
influence district. A voting district in which a racial 
or ethnic minority group does not constitute a 
majority of the voters, but does make up a suffi- 
cient popes of the voters to constitute an 
influential minority,-thus being able to elect its 
preferred candidate with a reasonable number of 
crossover votes from other groups. fori 
minority district. (Cases: Elections €>12(6).] 
land district. A federally created state or territorial 
division containing a U.S. land office that manages 
the dispositios: of the district's public lands. (Cases: 
Public Lands 94. CJS. Public Lands 
§3 167-168.] 


legislative district. A geographical subdivision of a 
state for the purpose of electing legislative repre- 
sentatives. [Cases: States €@27. C.J.S. States 
§§ 62-78.] 


levee district. A local or regional political subdivi- 
sion organized to construct and maintain levees 
within its territory at public expense. [Cases: 
Levees and Flood Control €4. C.].S. Levees and 
Flood Control § 13.) 
majority-minority district. A voting district in which 
a racial or ethnic minority group makes up a 
pis of the voting citizens. (Cases: Elections 
S12(6).] 

litan district. A special district, embracing 
parts of or entire cities and towns in a metropoli- 
tan area, created by a state to provide unified 
administration of one or more common services, 
such as water supply or public transportation. 
[Cases: Municipal Corporations 2. C.J.S. Munici- 
pal Corporations §§ 7-9.) 
mineral district. A particular region of the country 
where valuable minerals are typically found and 
mined. 
municipal u district. A publicly owned corpo- 
ration, or ied sobdivision, that provides the 
public with a service or services, such as. water, 
electricity, gas, transportation, or telecommunica- 
tions. — Abbr. MUD. — Also termed public utilit 
district (PUD). [Cases: Telecommunications e16. 
ne Telegraphs, Telephones, Radio, and Television 

3.] 


school district. See scoot. pisTRICT. 


special district. A political subdivision that is creat- 
ed to bypass normal borrowing limitations, to insu- 
late certain activities from traditional political in- 
fluence, to allocate functions to entities reflecting 
particular expertise, and to provide a single ser- 
vice within a specified area <a transit authority is 
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a special district>. (Cases: Municipal Corporations 
eb. C.J.S. Municipal Corporations §§ 7-9.] 
stock-law district. A district in which cattle or other 
stock are prohibited from running free. 


_ taxing district. A district ~— constituting the whole 
state, a county, a city, or other smaller unit — 
throughout which a particular tax or assessment is 
ratably apportioned and levied on the district's 
inhabitants. [Cases: Taxation @29.] 


water district. A geographical subdivision created 
by a state or local government entity to provide 
the public with a water sup ly. (Cases: Waters and 
Water Courses 1 Bf. CJ.S. Waters 
§§ 543-581.) 


district attorney. A public official appointed or elected 
to represent the state in criminal cases in a particular 
judicial district; prosecutor i. — Abbr. D.A. — Also 
termed public prosecutor; state's attorney; prosecuting at- 
torney. Cf. uNrreD states aTrorney. [Cases: District 
and Prosecuting Attorneys G71. C.J.S. District and 
Prosecuting Attorneys § 2.] 

district clerk. See CLERK (2). 

district court. See COURT. 

district-court magistrate. See MAGISTRATE. 


districting. The act of drawing lines or establishing 
boundaries between geographic areas to create vot- 
ing districts. See APPORTIONMENT (3); GERRYMANDERING. 
[Cases: Elections €> 1 2(6).] 

districtio (di-strik-shee-vh), n. (Law Latin “distraint’] 
Hist. 1. A distress; a distraint. 2. The right of distress. 
3. penal (such as a good or animal) that can be 
distrained. 4. A territory within which distraint can 
be exercised. 5. Any compulsory proceeding. 

district judge. See jubut. 

District of Columbia. The seat of the U.S. govern- 
ment, situated on the Potomac River between Mary- 
land and Virginia. @ Neither a state nor a territory, 
it is constitutionally ai to the exclusive jurisdic- 
tion of Congress. — Abbr. D.C. [Cases: District of 
Columbia © 1~36. CJ.S. District of Columbia 
8§ 2-43.] 


district parish. See parisit. 
district school. See sctioot.. 


distringas (di-string-gas), n. (Law Latin “you are to 

distrain”] 1. A writ ordering a sheriff to distrain a 

defendant's property to compel the defendant to 

perform an obligation, such as appearing in court or 
giving up a chattel to a plaintiff awarded judgment 
in a detinue action. 2. A writ ordering the sheriff to 
seize jurors’ goods to oe them to appear for 
jury service. 3. An equitable process of execution 
against a corporation that has refused to obey a 
summons. [Cases: Execution €°15, C.J.S. Executions 
§ 18.) 4. Hist. An order, issued initially from the 
Court of Exchequer, then the Court of Chancery, 
and finally the igh Court of Justice, for someone 
interested in purchasing Bank- of England stock. 
temporarily restraining the bank officers from trans- 
ferring the stock or paying a dividend on it. @ This 

roceeding was used to prevent fraudulent dealing 

y a trustee or other stockholder. The relief was only 
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temporary, and if the bank received a request from 
the stockholder to permit a stock deal, the bank had 
- to warn the distringing party to promptly obtain a 
’ restraining order or a writ of injunction, or else the 
stock deal would go through. : 


distringas juratores (di-string-gas joor-o-tor-cez), n. 
[Law Latin “you are to distrain the jurors”) Hist. A 
writ ordering the sheriff.to distrain jurcrs or their 
property to compel their appearance before the 
judges of assize and nisi prius for jury duty on an 
appointed day. 

distringas nuper vicecomitem (di-string-gas n[y]oo-par 
vi-see-kom-i-tem), n. [Law Latin “you are to distrain 
the late sheriff"] Hist. 1. A writ ordering a sheriff's 

, Successor to distrain the former sheriff's property 
until the former sheriff brings in a defendant to 
answer the plaintiffs charge, sells goods attached 
under: a fiert facias, or performs some other obli- 
gation ‘that the former sheriff should have completcd 
while still in office. 2. A writ calling on an ex-sherilf 
to account for the proceeds taken in execution. 


distringas vicecomitem (di-string-gas vi-see-kom-i-tam), 
n. (Law Latin “you are to distrain the sheriff") Hist. 
A distringas writ ordcring the coroner to distrain the 
sheriff for not executing a writ of venditioni expunas. 
See VENDITION! EXPONAS. 


distringere (di-strinj-o-ree), vb. [Latin] To distrain; to 
coerce; to compel. @ The first-person form of the 
verb was distringo (“I distrain"’). 


disturbance, n. 1. An act causing 2nnoyance or dis- 
quiet, or interfering with a person's pursuit of a 
lawful occupation or tk 2 peace and order of a neigh- 
borhood, community, or meeting. (Cases: Breach of 
the Peace =1(3). C.].S. Breach of the Peace § 4.) 2. At 
common law, a wrong done to an incorporeal here- 
ditament by hindering the owner’s enjoyment of it. 


disturbance of a public meeting. The unlawful inter- 
ference with the proceedings of a public assembly. 
(Cases: Disturbance of Public Assemblage @>1. C_J.S. 
Disturbance of Public Meetings § 3.] 


“Generally speaking, any conduct which, being contrary to 
de usenae oh tree : sort of : 


and class of 

5 a ee ee 

services, or Is annoying to or in 
part, and a be said to be 
disturbed’ when it is agitated, aroused from a state of 

repose, mo! Interrupted, ered, perplexed, dis- 
ulated, or diverted from the object of the assembly.” 27 

’ G.1.S. Disturbance of Public Meetings § 1, at 817 (1959). 


disturbance of common. At commgn law, a wrongful 
interference with, or impediment to, another's right 
to commonable property, such as a wrongful fencing 
or surcharge on the common, ; 


rbance of common comes next to be considered; 


as 
same inconvenience.” 3 Willlam Blackstone, Commentaries 
on the Luws of England 237 (1768). 


. disturbance of franchise. At common law, a wrongful 
interference with a liberty or privilege. 


diversion program 


“Disturbance of franchises happens when a man has the 
-- __ franchise of holding a court-eet, of keeping a fair or market, 
. _ Of free-warren, of taking toll, of seizing or estays, or 
=e any other species of franchise whatsoever, and he 
3 Wiliam 


Blacksto! 
land 236 (1768). fie, woe 


patron from presenting a clerk to a benefice. — 


disturbance of public worship. Any conduct that in- 
terferes with the peaceful, lawful assembly of people 
for religious exercises, [Cases: Disturbance of Public 
ries age 1, C.J.S. Disturbance of Public Meetings 
§ 3. 
disturbance of tenure. A stranger's ouster of a tenant 
from a tenancy. @ The tenant's lord could recover 
damages for the ouster. 


disturbance of the peace. See BREACH OF THE PEACE. 


disturbance of ways. An impediment to a person's 
lawful right-of-way, as by an obstruction. 


disturber. See impeprror. 
disturbing the peace. See BREACH OF THE PEACE. 


dittay (dit-ay), n. Scots lew. 1. The grounds for an 
indictment. 2. An indictment. 


divadiatus. See DEVADIATUS. 


diverse, adj. 1. Of or relating to different types <the 
attorney handles diverse cases ranging from probate 
matters to criminal law>. 2. (Of a person or entity) 
having a different citizenship from the party or 


are diverse because the plaintiffs are citizens of Illi- 
nois and the defendant is a New York citizen>. See 

iversity jurisdiction under jurispicrion. [Cases: Feder- 
al Courts €=281.] 3. (Of a group of people) includ- 
ing people of different races, sexes, nationalities, and 
cultural backgrounds <the school has a diverse stu- 
dent body>. 


diversification, n. 1. A company's movement into a 
broader range of products, usu. by buying firms 
already serving the market or by expanding existing 
operations <the soft-drink company's diversification 
otatu-chip market has increased its prof- 
its>, 2. The act of investing in a wide range of 
companies to reduce the risk if one sector of the 
market suffers losses <the prudent investor's diversi- 
fication of the portfolio among 12 companies>. — 
diversify, vb 

diversified holding company. See coMPANY. 

diversified investment company. See COMPANY: 


diversion, n. 1. A deviation or alteration from the 
natural course of things; esp., the unauthorized al- 
teration of a watercourse to the prejudice of a lower 
riparian owner, or the unauthorized use of funds. 2. 
A distraction or pastime. — divert, vb. 


diversion program. 1. Criminal law. A program that 
refers coral criminal defendants belore trial to 
community pro on job training, education, 
and the lke, which if successfully completed may 
lead to the dismissal of the charges. — Also termed 
pretrial diversion; ial intervention. Cf. deferred judg- 
ment under jupGMENT. (Cases: Sentencing and Pun- 
2051-2054. CJS. Criminal Law 


into the 


ishment 


disturbance of patronage. A wrongful obstruction of a- 


parties on the other side of the lawsuit <the parties. 


Diversité des courts 


8§ 425-444, 449-450.] 2. A community-based pro- 

or set of services designed to prevent the need 
or court intervention in matters of child neglect, 
minor juvenile delinquency, truancy, or incorrigibili- 


ty. @ Sustained by government funding, the cacao 


provides services quickly and in a nonadversa 
vane so that there is no need for a formal court 
trial. - 
Diversité des courts (di-var-si-tay da koort). [Law 
French] A treatise on courts writen in French, sup- 
ly by. Fitzherbert during the reign of Edward 
I]. © It was printed initially in 1525 and again in 
1534, — Also spelled Diversite des courtes. 


“(Flor in the ancient treatise, diversité da courtes 
... We have a catalogue of the matters of 

cognizable by subpoena In. , which fall within a 
vary narow com ” 3 Wiliam , Commentariss 
on the Laws af England 53 (1768). 


diversity, n. 1. piversrry OF crrizensip. 2. Ethnic, 
socioeconomic, and gender heterogeneity within a 
group; the combination within a population of peo- 
ple with different backgrounds. @ The Supreme 
Court has found diversity in education to be a 
compelling government interest that can support a 
narrowly tailored affirmative-action plan. Grudter v. 


Bollinger, 123 S.Ct. 2325 (2003). 3. Hist. A plea thata | 


prisoner to. be executed is not the one that was 
accused and found guilty, at which point a jury is 
immediately impaneled to try the issue of the prison- 
er’s identity. : 


diversity, adj. Of, relating to, or involving diversity 


jurisdiction <a diversity case>. 
diversity jurisdiction. See juxisvicrion. 
diversity of citizenship. A basis for federal-court juris- 
diction that exists when (1) a case is between citizens 
of different states, or between a citizen of a state and 
an alien, and (2) the matter in controversy exceeds a 
specific value ere dienes 28 USCA § 1332. © For 
purposes of diversity jurisdiction, a corporation is 
considered a citizen of both the state of incorpo- 
ration and the state of its principal place of business. 
An unincorporated association, such as a partner- 
ship, is considered a citizen of each state where at 
cet one Psd ugg hte san _ ei short- 
ened to diversity. See diversity jurisdiction under juris. 
pictron. (Cases: Federal Courts "28 1-360.]} 
complete di . In a multiparty case, diversity 
between both sides to the lawsuit so that all plain- 
tiffs have different citizenship from all defendants. 
© Complete diversity must exist for a federal court 
to have diversity jurisdiction over the matter. The 
rule of complete diversity was first laid down b 
Chief Justice Marshall in Strawbridge v. Curtiss, 
U.S. (3 Cranch) 267 (1806). [Cases: Federal Courts 
$286.) 


manufactured diversity. Improper or collusively 
cena diversity of chisenthig. (or the sole or 
Pacer purpose of creating federal jurisdiction. @ 

anufactured diversity is prohibited by 28 USCA 
§ 1359. (Cases: Federal Courts 303.) 


divertee. A defendant who participates in a diversion 
program. See DIVERSION PROGRAM. 


dives costs (di-veez), n. Ordinary court costs Hee 
to a successful party, us distinguished from limited 
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costs (such as out-of-pocket costs) allowed to a suc- 
cessful pauper who sued or defended in forma pau- 
peris. © The term derives from the name of Dives, 
the supposed name of the rich man in the parable of 
the rich man and Lazarus (Luke 16:19-31). Dives is a 
Latin word meaning “rich.” 


divestitive fact. See Frac. 
divestitive publication. See PUBLICATION. 


divestiture (di-ves-ta-char or di-), 2. 1. The loss or 
surrender of an asset or interest. 2. A court order to 
a party to dispose of assets or property. 3. Antitrust. 
A court order to a defendant to rid itself of property, 
securities, or other ussets to prevent a monopoly or 
restraint of trade. — divest, vb. 


‘divestment, n. 1. Property. The cutting short of an 


interest in property before its normal termination. 2. 
The comnlete or partial loss of an interest in an 


asset, such as land or stock. 3. DISINVESTMENT (2). — . 


divest, vb. 


divide-and-pay-over rule. Wills & estates. The princi- 
ple that if the only provisions in a testamentary 
disposition are words ordering that payment be 
mide at some time atter the testator’s death, time 
will be of the essence and the interest is future and 
contingent rather than vested and immediate. 


[Cases: Wills @=630(6). C.J.S. Wills § 1339.) 


divided court. An appellate court whose opinion or 
decision in a particular case is not unanimous, esp. 
when the majority is slim, as in a 5-to-4 decision of 
the U.S. Supreme Court. 


divided custody. See cusTopy (2). 


divided-damages rule. Maritime law. The obsolete 
principle that when two parties are jointly liable to a 
third party for a tort, each party ts liable for only 
half che damages. @ The courts now apply a compar- 
ative-negligence standard. (Cases: Collision S143. 
C.J.S. Collision §§ 242, 245, 299, 261-262.) 
“For over a hundred law embraced the rule 
of ‘divided Won colon nase ms S78 ht 
United States v. fa Transfer Co., 421 U.S. 397, 95 
8.Ct 1706, 44 LEd.2d 251 (1975), the Supreme Court 
jettisoned that Mogical rule in favor of 
allocation of fauft Joint-tortfeasore In 


ot 
vessels are of when ae fault can not be 
ascertained.” LM Admiraly in a Nutshell 165 
(2d ed. 1988). 
dividend. A portion of a company’s earnings or profits 
distributed pre rata to its Taiolden, usu. in the 
form of cash or additional shares. [Cases: Corpora- 
tions @355(1). C.].S. Corporations § 300.) 
accumulated dividend. A dividend that has been 
declared but not yet paid. — Also termed accrued 
dividend. (Cases: Mad sara 68, 156. C.J.S. 
Corporations §§ 158, 177, 180-183.] 
accumulative dividend. See cumulative dividend. 


asset dividend, A dividend paid in the form of 
property, ust. the company’s product, rather than 
in cash or stock. — Also termed property dividend. 


atertece 
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. bond dividend. A dividend in which a shareholder 
. recéives a bond instead of scrip, property, or mon- 
a ; ai Beer 


" capital-gain dividend. A taxable payment to a,mu- 


tual-fund shareholder. © The payment is the 
shareholder's proportional share of the net capital 
i gains realized by securities sales from the mutual 

und’s portfolio. — Also termed capital-gain disiri- 
cash dividend. A dividend paid to shareholders in 
the form of money. [Cases: Corporations €152. 
CJS. Corporations 8 295-299.] 


consent dividend. A dividend that is not actually 
ped to the shareholders, but is taxed to the share- 

olders and increases the basis in their stock in- 
vestment. @ A corporation declares a consent divi- 
dend to avoid or reduce an accumulated-earnings 
or personal-holding-company penalty tax. 
constructive dividend. A taxable benefit derived b 
a shareholder from the corporation even thou 
the benefit was not designated a dividend. @ Ex- 
amples include excessive compensation, bargai 
purchases of corporate property, and shareholder 
use of corporate pro erty. [Cases: Internal Reve- 
nue ©3750-3768. C.J.S. Internal Revenue §§ 72, 
389-390, 395.] 


cumulative dividend. A dividend that grows from 
year to year when not paid. @ A cumulative divi- 
dend is usu. on preferred shares, and it must be 
paid in full before common shareholders may re- 
ceive any dividend. If the corporation does not 
pay a dividend in a particular year or period, it is 
carried over to the next year or period and must 
be paid before the common shareholders receive 
any payment. — Also termed accumulative dividend. 
Cf. noncumulativ: . dividend. (Cases: Corporations 
68, 156. C.J.S. Corporations §§ 158, 177, 
180-183.) 


deferred dividend. A dividend that is declared, but 
is payable at a future date. 


deficiency dividend. A dividend paid to reduce or 
avoid personal-holding-company tax in a prior 
year. 

disguised dividend. See informal dividend. 


extraordinary dividend. A dividend paid in addi- 
tion to a regular dividend, usu. because of ex- 
ceptional corporate profits during the dividend 
period. — Also termed extra dividend; nonrecurring 
dividend; special dividend. (Cases: Corporations 
€155(1). C.J.S. Corporations § 300.} 


fixed-return dividend. A dividend that is constant 


throughout the investment’s life. -- 

informal dividend. A payment of salary, rent, inter- 
est, or the like to or for a shareholder as a substi- 
tute for a dividend. — Also termed disguised divi- 


liability dividend. See scrip dividend. 

liquidation dividend. A dividend paid to a dissolv- 
ing corporation's shareholders, usu. from the capi- 
tal of the corporation, upon the decision to sus- 
pend all or part of its business operations. — Also 


dividend income 


termed liquidating dividend. [Cases: Corporations 
_ © 629. C.J.S. Corporations §§.875-878.] 
, ‘nimble dividend. A dividend paid out of current 


earnings when there is a deficit in the account - 


from which dividends may be paid. ® Some state 
statutes prohibit nimble dividends. : 


noncumulative dividend. A dividend that does not 
accrue for the benefit of a preferred shareholder if 
there is a passed dividend in a particular year or 
period. Cf cumulative dividend. (Cases: Corpora- 
tions 7152. C.J.S. Corporations §§ 295-299.] 


nonrecurring dividend, See extraordinary dividend. 


passed dividend. A dividend that is not paid when 
due by a company that has a history of paying 
regular dividends. 


preferred dividend. A dividend paid to preferred 
shareholders, who are generally paid a fixed 
amount and take priority over common sharehold- 
ers. (Cases: Corporations 7151, 156. C.J.S. Corpo- 
rations §§ 158, 293.] ; 

property dividend, See asset dividend. 

reinvested dividend. A dividend that is used to 
purchase additional shares in the corporation, in- 


stead of being taken in cash by the shareholder. 
See DIVIDEND-REINVESTMENT PLAN. 


scrip dividend. A dividend paid in certificates enti- 
tling the holder to ownership of capital stock to be 
issued in the future. @ This type of dividend usu. 
signals that the corporation’s cash flow is poor. — 
Also termed liability dividend. 

special dividend. See extraordinary dividend. 

stock dividend, A dividend paid in stock expressed 
as a percentage of the number of shares already 
held by a shareholder. (Cases: Corporations 
157. C.].S. Corporations §§ 294, 302-304.] 


unpaid dividend. A declared but unpaid dividend. 


year-end dividend. An extra dividend paid at the 
end of the fiscal year depending on the amount of 
the profits. 


dividenda (div-i-den-de), ». (fr. Latin dividere “to di- 
vide"} Hist. Something to be divided; an indenture. 


dividend addition. An amount added to the face value 
of a life-insurance policy and purchased by using a 
dividend as a single premium payment. (Cases: In- 
surance ©2037, CJj.S. Insurance §§ 518-519, 
742-745, 749-754.] ke 


dividend-credit rule. The principle that 4 corporate - 


reserve fund amassed from unpaid dividends on 
preferred stock must be used to pay subsequent 
dividends on preferred stock before dividend pay- 
ments on common stock. — Also termed cast-iron- 
pipe doctrine. (Cases: Corporations 156. C.J.S. Cor- 
porations § 158.] 


dividend date. The date on which a corporation dis- 
tributes dividends to record owners of stock shares. 
See record date under pate. Cf. &X-DIVIDEND DATE. 


dividend income. See INCOME. 


dividend-payout ratio 


i 


dividend.-payout ratio. A profitability ratio computed 
by dividing annual dividends per share by earnings 
per share. 


dividend preference. The right of a holder of pre- 
ferred shares to receive a dividend before the com- 
pany pays dividends to holders of common shares. 
See preferred stock under stock. [Cases: Corporations 
156. C.J.S. Corporations § 158.) 


dividend-received deduction. A deduction allowed to 
a corporate shareholder for dividends received from 
a domestic corporation. IRC (26 USCA) §§ 243-247. 
[Cases: Internal Revenue ©3777.) 
dividend-reinvestment plan. A stock-purchase pro- 
peat that allows investors to reinvest their divi- 
ends, and perhaps convert additional voluntary 
payments, into shares of the entity’s common stock, 
usu. with no sales charge, and sometimes at a dis- 
count from the stock’s market pres, @ Although the 
investor never receives the cash, it is stili treated as 
income to the investor. An investor may be allowed 
to make optional cash purchases of additional 
stock. — Abbr. DRIP; DRP. 


brokerage-run dividend-reinvestment plan. A formal 
or informal program managed by a brokerage and 
allowing shareholders to reinvest dividends in a 
portfolio, often at no cost. © Brokerage-run plans 
are usu. limited to dividend reinvestment. 
company-run dividend-reinvestment plan. A pro- 
gram operated by a corporation for its own share- 
olders. © Company-run plans may offer addition- 
al features such as IRAs. 
transfer-agent-run dividend-reinvestment plan. A 
program administered by a financial institution for 
several companies. @ An investor can participate in 
more than one DRIP program simultaneously and 
also make additional cash investments in multiple 
companies. 
dividend yield. The current annual dividend divided 
by the market price per share. 
divide the assembly. Parliamentary law. To order that 
votes in a meeting be counted. — Also termed 
challenge the vote; divide the house; doubt the vate. See 
counted vole under VOTE (4). 
divide the house. See piviDE THE ASSEMBLY. 
divide the question. Parliamentary law. To break a long 
or complex motion, usu. one covering more than 
one subject, into shorter motions that the assembly 
considers independently. 
divinare (div-i-nair-ee), vb. (Latin) To foretell or di- 
vine (something). 
divinatio (div-i-nay-shee-oh), n. [Latin] Roman law. A 
preliminary process for deciding which of two or 
more applicants had the best claim to conduct a 
criminal prosecution against an accused. 
divine law. God's law, as distinguished from human 
law. See NATURAL LAW. 
divine right of kings. The political theory that the 
sovereign is a direct representative of God and has 
the right to rule absolutely by virtue of birth. 


“Divine Al of Kings ... nated in the mediaeval 
cone Of Gone Gf ina gods! to cae Adora 
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and on." David M. Walker, the Oxford Companion 

to Law 368 (1880). ge 

divine service. 1. Hist. A feudal tenure in which the 
tenants were obligated to perform special divine 
functions, such as singing at a certain number of 
masses or distributing a specified amount in alms. 2. 
A public worship service. 

divisa (di-vt-za), n. [fr. French diviser “to divide"] 1. A 
division, as of goods by a will; a devise. 2. A bound- 
ary of neighboring lands. 3. A court held on such a 
boundary to settle the tenants’ disputes. 


divisible contract. See severable contract under CON. 
‘TRACT. 

divisible divorce. See Divorce. . 

divisible obligation. See opticaTioNn. 

divisible offense. See OFFENSE (1). 

divisible promises. See rrosust. 

divisim (di-vi-zom), adv. [Law Latin} Hist. Severally; 
separately. 

division. 1. Parliamentary law. A counted vote. See 
counted vole under VOTE (4); DIVIDE THE ASSEMBLY. — 
Also termed division ; Sie srersent: Doge s-aaig of the 
house; division vole. 2, Parliamentary law. The separa- 
tion of a long or complex motion, usu. one.covering 
more than one subject, into shorter motions that the 
assembly considers independently. — Also termed 
division of the question. See DIVIDE THE QUESTION. 

standing division. See standing vote under VOTE (4). 

3. RESTRICTION (4). 

divisional application. See PATENT APPLICATION. 

divisional bond. See Bonp (3). 

divisional court. See court. 

divisional security. See securtry. 

division of fees, See FEE-SPLITTING. 

division of powers. The allocation of power between 
the national government and the states. © Under the 
Tenth Amendinent, powers not delegated to the 
federal government are reserved to the states or to 
the people. But today the Tenth Amendment pro- 
vides only a limited check on Congress's power to 
regulate the states. Cf. separation oF powers. (Cases: 
States 64:16. C.J.S. States §§ 25-26.] 

division of property. See PROPERTY SETTLEMENT (1). 

division of the assembly. See piviston (n). 

division of the house. See piviston (1). 

division of the question. See prviston ¢2). 

division order. Oil & gas. A contract for the sale of oil 
or gas, specifying how the payments are to be dis- 
tributed. @ ce Ad owners enter into division orders 
to sell minerals and to instruct how Beadle are to 
be made under a mineral lease. Working-interest 


owners also commonly sign division orders to in- 
struct purchasers how payments are to be divided. 
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(Cases: Mines and Minerals €°79.1(3). C.J.S. Mines 
and Minerals § 294.] i ; 


division vote. See DIVISION (1). 


: divisum imperium (di-vi-zom im-peer-ee-om), n. [Latin 


“a divided empire”) Divided jurisdiction; alternate 
jurisdiction, as ofcourts. = 
‘+ “This main sea begins at the low-water-mark. But between 
the high-water. and the tow-water-mark, 
ebbs and flows, the common law and adm 
sum im, , an eo fu ; one upon the water, 
when it is full sea; the other upon the land, when It is an 
." 1 William Blackstone, Commentaries on the Laws of 
England 107 (1768). 
divorce. The legal dissolution of a ap 3 by a 
court. — Also termed marital dissolution; dissolution of 
marriage. Cf. annutment. (Cases: Divorce 71-420. 
C.J.S. Divorce §§ 2-138, 140-167, 169-196, 198-211, 
213-610, 731, 757-766, 768-825, 887-844, 851- 
861.) — divorce, vb. 
“When Used without qualification, the term [diverce) im- 
f marrage relation between hus- 
and wife, that is, a complete severance of the tie 
the were united. However, in ts common 
use, the term Includes the dissolution of a valid 
mariage, a formai separation: of married persons, and the 
annulment of a marriage veld from the beginning. 
“So, while the term ‘divorce’ has sometimes been 
broadly defined or appiled to Include both decrees of nullity 
and decrees of dissolution of where the 


modem usage, and generally. term denotes only 
dissolution or suspension of a relation, and does not 
Include an invalid marrage." 27A C.J.S. Di- 
vorce § 2, at 31-32 (1986). 


absolute divorce. See divorce a vinculo matrimonii. 
bifurcated divorce. See divisible divorce. 
conditional divorce. See conversion divorce. 


contested divorce. 1. A divorce that one spouse 
opposes in court. 2. A divorce in which the spouses 
litigate. @ In this sense, although both spouses may 
want the divorce. they disagree on the terms of the 
divorce decree. Cf. uncontested divorce. 


conversion divorce. A clivorce granted after (1) 2 
legal separation has been granted or the parties 
have signed a separation agreement, and ‘2\ the 
parties have lived separately for a cy pre- 
scribed period. — Also termed convertible divorce; 
conditional divorce. . 


divisible divorce. A divorce whcreby the marriage 
itself is dissolved but the issues incident to the 
divorce, such as alimony, child custody, and visita- 
_ tion, are reserved until a later proceeding. @ This 
__ type of divorce can be granted when the court has 
subject-matter jurisdiction but lacks personal juris- 
diction over the defendant-spouse. The doctrine of 
divisible divorce was recognized by the Supreme 
Court in Estin v. Estin, 334 U.S. 541, 68 S.Ct. 1213 
(1948), and Vanderbilt v. Vanderbilt, 354 U.S. 416, 
77 S.Ct. 1360 (1957). — Also termed bifurcated 
divorce, (Cases: Divorce €°146.° C.J.S. Divorce 
§§ 209-210.) 
divorce a mensa et thoro (ay men-sa et thor-oh). 
{Latin “(divorce) from board and hearth") Hist. A 
partial or qualified divorce by which the parties 
were separated and allowed or ordered to live 


divorce 


apart, but remained technically married. © This 
type of divorce, abolished in England in 1857, was: 
the forerunner of modern judicial separation. — 
Also termed separation a mensa et thoro; separation 
from bed and board; limited divorce; legal separation; 
judicial separation. (Cases: Divorce €°155. C.J.S. 
Divorce §§ 223-225.} 


. @ parties from the 
on grounds of cruelty or misconduct 
gish Law 38 


divorce a vinculo matrimonii (ay ving-kyo-loh_ ma- 
tro-moh-nee-1). [Latin “(divorce) from the chains 
of marriage”) A total divorce of husband and wife, 
dissolving the marriage tie and: releasing the par- 
ties wholly from their matrimonial obligations, © 
At common law, but not always in canon law, this 
type of divorce bastardized any children from the 
marriage and was granted on grounds that existed 
before the marriage. In England, the Matrimonial 
Causes Act of 1857 introduced statutory divorce a 
vinculo matrimonii. — Usu. shortened to divorce. — 
Also termed absolute divorce. Cf. limiled divorce. 
[Cases: Divorce 2157. C.J.S. Divorce §§ 223-225.) 


Dominican divorce. See Mexican divorces. 


ex parte divorce (eks pabr-tee). A divorce prozec:l- 
ing in which only one spouse participates or ap- 
pears in court. (Cases: Divorce 146. C.J.S. Di- 
vorce §§ 209-210.] 


fault divorce. A divorce granted to one spouse on 
the basis of some proven wrongful act (grounds 
for divorce) by the other spouse. © Although all 
states now have some form of no-fault divorce, 
some jurisdictions still consider a spouse's fault in 
precipitating the divorce, esp. when dividing mari- 
tal property or when awarding alimony. Tradit‘on- 
ally, the common grounds for a fault divorce were 
adultery, abandonment, imprisonment, and physi- 
cal or mental cruelty; the defenses to alleged fault 
in a petition for divorce were condonation, conni- 
vance, collusion, recrimination, and insanity. Sec- 
tion 303(e) of the Uniform Marriage and Divorce 
Act has abolished the defenses to divorce. Cf. no- 
fault divorce. 

foreign divorce. A divorce obtained outside the 
state or country in which one use resides. 
(Cases: Divorce ¢$51-420. CJS. Divorce 
§§ 769-825, 837-844, 851-861.) 


Haitian divorce. See Mexican divorce. 


hotel divorce. Slang. A form of collusive divorce — 
occurring before widespread passage of no-fault 


divorce laws — in which the spouses agree to fake 
an adultery scene to create “fault.” Cl. no-feult 
divorce. 


“Clearty a lawyer not inate or ina 
ochoml so, make & appear to tio cout tar a ind for 
divorce has cccurred when this is not the is 
case [n the so-called ‘hotel I 


legislative divorce. Hist. The legal termination of a 
particular marriage, enacted by the legislature 


divorce agreement 


rather than by a cout. @ In the 18th century, 
Colonial American legislatures granted these spe- 
cial statutes. In 1816, the House of Burgesses of 
Virginia poe a divorce to Rachel Robards 
Jackson, the wife of then President Andrew Jack- 
son, from a former spouse. Mrs. Jackson’s untime- 
ly death was attributed to her reaction to the 
’ scandal that she had married Jackson before the 
divorce was procured. Now only state courts have 
authority to grant decrees of divorce. — Also 
termed parliamentary divorce. (Cases: Divorce 5. 
C.J.S. Divorce § 4.) 


limited divorce. 1. A divorce that ends the legal 
relationship of marriage by court order but does 
not address financial support, prey distribu- 
tion, or care and custody of children. @ In the days 
before no-fault divorce, a spouse might seek a 
quick divorce in a state with a short residency 
requirement (such as Nevada). Then courts in the 
home state would give full faith and credit only to 
the dissolution of the marital res, while maintain- 
ing sole pisifiion over property-division, sup- 
port, and custody issues. (Cases: Divorce 155. 
C.J.S. Divorce §§ 223-225.) 2. Loosely, a legal sep- 
aration. 3. See divorce a mensa et thoro. Cf. divorce a 
vinculo matrimonit. 


mail-order divorce. Slang. A divorce obtained by 
parties who are not physically present or domi- 
dled in the jurisdiction purporting to grant the 
divorce. © Such a divorce is not recognized in the 
United States because of the absence of the usual 
bases for jurisdiction. 

Mexican divorce. A divorce obtained in Mexico by 
mail order or by the appearance of one spouse 
who does not have a Mexican domicile. @ Neither 
type is recognized in the United States. — Also 
termed Dominican divorce (if granted in the Domin- 
ican Republic); Haitian divorce (if granted in Haiti). 
migratory divorce. A divorce obtained in a jurisdic- 
tion other than the marital domicile; esp., a di- 
vorce obtained by a spouse who moves to, or 
temporarily resides in, another state or country to 
get the divorce. 


no-fault divorce. A divorce in which the parties are 
not required to prove fault or grounds beyond a 
showing of the irretrievable breakdown of the 
marriage or irreconcilable differences. © The sys- 
tem of no-fault divorce has been adopted through- 
out the United States, By 1974, 45 states had 
adopted no-fault divorce; by 1985, every state but 
New York had adopted some form of it. In New 
York — one of the last bastions of fault grounds 
for divorce — the closest equivalent is a conversion. 
divorce one year after legal separation or a legal- 
separation agreement. Cf. fault divorce; hotel divorce. 
(Cases: Divorce 12. C.J.S. Divorce §§ 13-18, 70.] 


parliamentary divorce. See legislative divorce. 

pro-con divorce. Slang. An uncontested divorce 
granted after only the plaintiff appears at the 
proceeding (since the defendant contests nothing). 


quickie divorce. Slang. A fast divorce granted with 
minimal paperwork. — Also termed quick divorce. 
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rabbinical divorce. A divorce granted under the 
authority of a rabbi. @ This type of divorce affects 
the relationship of the parties under the tenets of 
Judaism. It affects particularly a Jewish woman's 
ability to remarry in accordance with Judaic law, 
In the United States, it is not generally a divorce 
recognized: in civil courts. — Also termed get, 


uncontested divorce. A divorce that is unopposed 
yd the spouse who did not initiate it. Cf contested 
sVOree. : 


divorce a A contractual agreement that sets 
out divorcing spouses’ rights and responsibilities re. 
garding property, alimony, custody, visitation, and 
child support. © The divorce agreement usu. be- 
comes incorporated by court order as a part of the 
divorce decree and thus is enforceable by contempt, 
among other remedies. — Also termed 
incident to divorce; marital settlement agreement; separa- 
tion agreement. CE. PROPERTY SETTLEMENT. 

divorce decree. See DECREE. 


divorce proctor. A person (such as a guardian) who is 
Sppoined to protect the interest of the state or 
children in a divorce action. — Sometimes shortened 
to proctor. (Cases: Infants 76. C.].S. Infants § 222.) 


divortium (di-vor-shee.om), n. [Latin] 1. Roman law. 
Divorce; a severance of the marriage tie. @ In classi- 
cal law, no grounds were required. Cf. rerupius. 2. 
Eccles, law. A decree allowing spouses to separate or 
declaring thei: marriage invalid. 
| to the fact that the church had but slowly made up 
poll as Big aici en gh rele Peg Be 


tion of that term (i.e., the dissolution of a valid 

@) the term divortium ts currently used to signify two 
different things, namely (1) the divortium quoad torum, 

wi Ig the equivalent of our ‘judicial se lon,’ and (2) 
what Is very often the di m i m but is 
really a declaration of nullity. The persistence of the word 

in the latter case Is a trace of an older state 

but in medieval practice the decree of nullity often 
Mrsied teokn we ama ne harp ae aces 
ie were 

unt a ne ge le Pd gid lari dirimens.” 
2 Frede ick & Frederic W. Maitland. of 
Law Before the Time of Edward | 393 nS (2d ed. 


1a88. 
D.J. See district judge under JUDGE. 
DJIA. abbr. Dow JONES INDUSTRIAL AVERAGE. 
DLA. abbr. DEFENSE LOGISTICS AGENCY. 
DL/C. See documentary letter of credit under LETTER OF 
CREDIT. 
DLOP. abbr. Dismissal for lack of prosecution. See 
dismissal for want of prosecution under DISMISSAL. (1). 
DLOP docket. See DWOP docket under pocket ta). 
DLSA. abbr. DEFENSE LEGAL. SERVICES AGENCY. 
DMCA. abbr. DIGITAL. MILLENNIUM COPYRIGHT ACT. 
DNA. abbr. Deoxyribonucleic acid; the double-helix 


structure in cell nuclei that carries the genetic infor- 
mation of most living organisms. 


DNA identification. A method of scientific identifica- 
tion based on a person's unique genetic makeup; 
specif., the-comparison of a person's deoxyribonu- 
cleic acid (DNA) — a patterned chemical structure 
of genetic information — with the DNA in a ane a 
cal specimen (such as blood, tissue, or hair) to 
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termine whether the person is the source of the 


- specimen. @ DNA evidence is used in criminal cases 


for purposes such as identifying a victim's remains, 


’ linking a suspect to a crime, and exonerating an in- 


nocent suspect. — Also termed DNA fingerprinting; 


HUMAN-LEUKOCYTE ANTIGEN Test. [Cases: Cri 
388.2; Evidence 150. CJS. 
§§ 216-226.] 


DNR order. abbr. DO-NOT-RESUSCITATE ORDER. 


"genetic fingerprinting, DNA profiling, DNA typing. CE. 
genetic fingerpri profiling; al Law 


do (doh). (Latin) Hist. I give. © This term was consid- 


ered the oldest and aptest way to effect a feoffment 
and gift. 
DOC. abbr. DEPARTMENT OF COMMERCE. 


dock, n. 1. A structure that encloses water, often 
between two piers, in which ships are received for 
loading, unlgading, safekeeping, or Bird [Cases: 
Wharves ¢>4. C.J.S. Wharves §§ 1-2, 4-5.] 2. The 
part of a warehouse or other ponding (Un elevated 
with oversized doors) at which trucks are received 
for loading and unloading. 3. English law. In a 
criminal court, the enclosure in which the prisoner is 
placed during trial <it was through his own deliber- 
ate choice that Mr. Bourne found himself in the 
dock at the Old Bailey, charged with a felony>. See 
BAN, DOCK. 


rsa. A charge for the use of a dock, esp. while a 
vessel is undergoing repairs. : 


docket, x. 1. A formal record in which a judge or 


court clerk briefly notes all the proceedings and 
filings in a court case <review the docket to deter- 
mine the filing date>. — Also termed judicial record; 
bench docket; docket sheet. (Cases: Appeal and Error 
493-543; Criminal Law $1086.1-1088.20. C.J.S. 
Appeal and Error $8 440-457; Criminal Law § 1688; 
Justices of the Peace §. 236.) 


appearance docket. A list of the parties and lawyers 
participating in an action, together with a brief 
abstract of the successive steps in the action. 
[Cases: Appearance ¢=5; Federal Civil Procedure 
S561. C.J.S. Appearances § 17.) 


judgment docket. A book that a court clerk keeps 
for the entry or recordation of idee giving 
official notice of existing judgment liens to inter- 
ested parties. — Also termed judgment book; judg- 
ment file; judgment record; ji roll. (Cases: 
Judgment ©9277, 284. C.J.S. judgments §§ 130, 
132], 


2. A schedule of pending cases <the case is third on 

Monday's trial docket>. —-Also termed court calen- 

dar, cause list; trial calendar. (Cases: Criminal Law 

€632(2); Federal Civil Procedure 1991; Trial 

te C.J.S. Criminal Law § 1144; Trial §§ 61-62, 
DWOP decket. A list of cases that the court has set 
for possible dismissal for want of prosecution. — 
Also termed doowop docket; DLOP docket. See dismiss- 
al for want of prosecution under DISMISSAL (1). 


preferred docket. A list of cases set for trial, ar- 
ranged in order of priority. @ Criminal cases are, 
for example, generally given precedence over civil 
cases on the preferred docket because of the con- 


Doctor of Jurisprudence 


stitutional right to a speedy trial. [Cases: Criminal 


Law €632(2); Trial €13. CJ.S. Criminal Law _ 


§ 1144; Trial §§ 77, 81-90.) - - 


§. DOCKET CALL <the agreed judgment was signed at - 
the court's uncontested docket call on May 24>. 4, - ~ 


Parliamentary law. A list of each motion, report, 
election, and other business that awaits a delibera-. 
tive assembly's consideration, from which a board or 
officer prepares and circulates an agenda for each 
meeting or for a series of upcoming meetings <in 
planning the meeting, the chair worked from an 
exhaustive docket>. See aGENDa. 5. A written ab- 
stract that provides specific information (usu. about 
something attached); esp., a label. <check the dock- 
et to determine the goods’ destination and value>. 
6. Hist. A notary’s attestation at the end of a deed or 
other instrument; esp., the attestation at the end of 
an instrument of seisin. — Also spelled docquet. See 
MANU ALIENA. 


docket, vb. 1. To make a brief entry in the docket of 
the proceedings and filings in a court case <to 
docket the filing date>. 2. To abstract and enter in a 
book <to docket a judgment>. 3. To schedule (a 
case) for trial or some other event <the case was 
docketed for a May trial>. 


docket call. A court session in which attorneys (and 
sometimes parties) appear in court to report the 
status of their cases. @ For example, they may an- 
nounce readiness for trial or report the suit's settle- 
ment. — Often shortened to docket. 


docket entry. A note made in the court's formal 
record of proceedings and filings. See DOCKET (1). 


docket fee. See FEE (1). 


docket number. A number that the court clerk assigns 
to a case on the court's docket. 


docket order. See ORDER (2). 
docket sheet. See nOCKET «D. 


dockmaster. English law. An officer who directs the 


mooring and removal of ships to avoid the obstruc- 
tion of commerce. 


dock receipt. Maritime law. An interim document is- 
sued by a maritime carrier to evidence the delivery 
of goods at the dock. @ Generally, a dock receipt 
enutles the designated person to receive a bill of 
lading, waybill, or other transport document. — 
termed dock warrant. See DOCUMENT OF TITLE. [' 
Shipping €106(1). C.J.S. Shipping §§ 256-257.) 


dock sale. See SALE. 
dock warrant. See bock RECEIPT. 


doctor. 1. Hist. In Roman Catholic canon law, an 
honorary title for a scholar. 2. A title of a pee 
who has acquired an advanced degree in academics, 
or has achieved an honorable distinction. 3. A physi- 
cian. — Abbr. Dr. [Cases: Health 110.) 


Doctor of Juridical Science. A graduate law degree, 
beyond J.D. and the LL.M. — Abbr. 5S.j.D.; 
J.S.D. — Also termed Doctor of Judicial Science, Doctor 
of the Science of Jurisprudence; Doctor of the Science of 
Law. 


Doctor of Jurisprudence. See JUkIS ROCTOR. 


Doctor of Law 


Doctor of Law. See JuRis DOCTOR. 


Doctor of Laws. An honorary degree bestowed on one 
who has achieved great distinction. — Abbr. LL.D. 
Cf. URIS DOCTOR; MASTER OF LAWS, 


Doctor of the Science of Jurisprudence. See poctor 
OF JURIDICAL SCIENCE. ial 

- Doctor of the Science of Law. See DOCTOR OF JURIDICAL 
SCIENCE, 

doctor-patient privilege. See pRivil_£cE (3). 

doctor-patient relationship. See RELATIONSHIP. 


Doctors’ Commons. Hist. Informal. The College of 
Advocates and Doctors of Law, which trained spe- 
cialists in admiralty and ecclesiastical law and housed 
admiralty and ecclesiastical courts from the 16th 
century to the 19th. @ The College was dissolved in 
the 1860s after its functions were absorbed by the 
High Court. — Sometimes written Doctors’ Common. 


doctrine. 1. A principle, esp. a legal principle. that is 
widely adhered to. 2. Archaic. HOLDING (). 

doctrine of acquired rights. See ACQUIRED-RIGHTS DOC- 
‘TRINE. 


doctrine of adverse domination. See ADVERSE-DOMINA- 
TION DOCTRINE. 


doctrine of approximation. A doctrine that authorizes 
a court to vary the details of a trust's administration 
tc” preserve the trust and to carry out the donor's 
intentions. -— Also termed equitable doctrine of approxi- 
mation. CE. Cy PRES. 


doctrine of capture. See RULE OF CAPTURE. 


doctrine of claim differentiation. See CLAIM DIFFERENTI- 
ATION, 


doctrine of coercion. See COERCION (3). 


doctrine of completeness. See RULE OF OPTIONAL COM- 
PLETENESS. 


doctrine of contagion. See CONTAGION. 
doctrine of continuity. See CONTINUITY (2). 


doctrine of contra non valentem (kon-tra non vo-len- 
tam). The rule that a limitations or prescriptive 
period does not begin to run against a plaintiff who 
is unable to act. usu. because of the defendant's 
culpable act, such as concealing material information 
that would give rise to the plaintiff's claim. — Often 
shortened to conira non vilesteae [Cases: Limitation 
of Actions 43, 95. C.J.S. £ -Employee Rela- 
tionship § 87; Limitations of Actions §§ 81-84, 87, 131, 
138, 142, 164-165, 167-168, 170-173, 175-176, 183, 
198-205; Physicians, Surgeons, and Other Health-Care 
Providers § 108; RICO (Racketeer Influenced and Cor- 
rupt Organizations) § 16.] 


doctrine of contra proferentem. See CONTRA PROFEREN- 


TEM. ‘ 


doctrine of curative admissibility. A rule allowing a 
party to introduce otherwise inadmissible evidence 
to remove the prejudice caused by the improper 
admission of evidence that was offered by the oppos- 
ing party. @ The doctrine applies when a motion to 
strike cannot cure the prejudice created by the ad- 
verse party. — Also termed curative-admissibility doc- 
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trine. [Cases: Criminal Law €°396; Evidence 155, - 


C.J.S. Criminal Law § 758; Evidence 8§ 248-250.] 


doctrine of election. A doctrine holding that when a 
person has contracted with an agent without know- 
ing of the agency and later learns the principal's 
identity, the person may enforce the contract against 
the agent or the principal, but not both. See ec. 
TION (). [Cases: Principal and Agent @ 145(4). C_J.S. 
Agency §§ 416-417.) 


doctrine of entireties (en-t1-or-teez). In customs law, 
the rule that when an entry consists of parts that 
assemble to form an article different from any of the 
parts, the proper classification will be of the whole 
article, rather than the individual components. 


doctrine of equivalents. Patents. A judicially created 
theory for finding patent infringement when the 
accused process or product falls outside the literal 
scope of the patent claims. © The doctrine evolved to 
prevent parties from evading liability for patent in- 
tingement by making trivial changes to avoid the 
literal language of the patent claims. Graver Tank & 
Mfg. Co. v. Linde -Air Prods. Co., 339 U.S. 605, 70 
S.Ct. 854 (1950). In determining whether infringe- 
ment exists under the doctrine, the court must first 
determine whether “the accused product or process 
contain[s] an element identical or equivalent to each 
claimed element of the patented invention.” Warner- 
Jenkinson Co. v. Hilton Davis Chem. Co., 520 U.S. 17, 
39-40, 117 S.Ct. 1040, 1054 (1997). If it does, it 
infringes on the patent if the differing element per- 
forms substantially the same function in Faieepene 
the same way to get the same result as the patent 
product or — Prosecution-history exepre is 
not an absolute bar to a patentee who seeks to 
invoke the doctrine of equivalents to prove infringe- 
ment on a claim that was voluntarily amended. Festo 
v. Shoketss Kinzoku Kogyo Kabushiki Co., 535 U.S. 722, 
122 S.Ct. 1831 (2002). — Also termed equivalents 
doctrine; doctrine of equi Becca fi ivalency; 
doctrine of substantial equivalents; nonliter: infrin ement. 
Cf. literal infringement under INFRINGEMENT. {Cases: 
Patents ©>237. C.J.S. Patents §§ 425-426.) 


reverse doctrine of equivalents. The doctrine pre- 
venting infringement liability when the invention 
is substantially described by the claims of another's 
patent but performs the same or similar function 
in a substantially different way. 
doctrine of estates. Hist. The rule that a person can- 
not own land, but can merely own an estate in it, 
authorizing the person to hold it for some period of 
time. @ This doctrine answers the question of the 
duration of an estate. Cf. DOCTRINE OF TENURES. 
doctrine of finality. See FINALITY DOCTRINE. 


doctrine of general average. Maritime law. A rule 


allowing a carrier to require cargo owners and the - 


shipowner to contribute pro rata to the cost of 
protecting the ship and its cargo. (Cases: Shipping 
186. C.J.S. Shipping §§ 458-459.] 

doctrine of identification. Hist. English law. The rule 
that if a person traveling in a conveyance is injured 
in an accident that occurs use of someone else's 
negligence, and the driver of the conveyance is 
contributorily negligent, the passenger cannot claim 
damages against the tortfeasor since the passenger is 
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’ “identified” with the contributorily negligent driver. 

® The leading authority for this doctrine was Thoro- 

' gand-v. Bryan, 8 C.B. 115 (1849), but the Court of 

peal repudiated the doctrine as unsound in The 
Bernina [1887], 13 App. Cas. 1 (1888). 


:_, doctrine of illusory coverage. A rule requiring an 


et a oe 


insurance Pig to be interpreted so that it is not 
merely a delusion to the insured. [Cases: Insurance. 
2090. C.J.S. Insurance § 58.} 


doctrine of incontrovertible physical facts. See rtyst- 
CAL-FACTS RULE. 


doctrine of ineffective revocation. See DEPENDENT RELA- 
TIVE REVOCATION. 


doctrine of inherency. See INHERENCY DOCTRINE. 


doctrine of intervening rights. “See INTERVENING 
RIGHTS. 
Ids 


docirine of legal unities, See LEGAL-UNITIES DOCTRINE. 


doctrine of marital privacy. See MARITAL-PRIVACY DOC- 
“TRINE. 


doctrine of necessaries. 1. The rule holding a parent 
or spouse liable to anyone who sells g or pro- 


vides medical services to that person's child or 
spouse if the goods or services are required for 
sustenance, support, or healthcare. 2. Archaic. The 
common-law rule holding a husband or father liable 
to anyone who sells gi to his wife or child if the 
goods are required for sustenance or su pot See 
Necessaries. [Cases: Husband and Wife els ] 


doctrine of notice. See NOTICE DOCTRINE. 


doctrine of obligation. English law. The rule that if a 
foreign court of competent jurisdiction has adjudi- 
cated a certain sum to be due from one person to 
another, the liability to pay that sum becomes a legal 
obligation enforceable domestically by a debt action. 
® Once the plaintiff proves the judgment, the bur- 


den shifts to the defendant to show why the obli-- 


gation should not be performed. The doctrine was 
established by Baron Parke in Russell v. Sinyth, 9 M. 
& W. 810, 819 (1842). — Often shortened to abli- 
gation. 


doctrine of optional completeness. See RULE OF OP. 
‘TIONAL COMPLETENESS. 


doctrine of parens patriae. See PARENS PATRIAE (2). 


doctrine of practical location. See AGREED-BOUNDARY 
DOCTRINE. 


doctrine of precedent. 1. The rule that precedents not 
only have persuasive authority but also must be 
followed when similar ciicumstances arise. © This 
rule developed in the 19th century and _ prevails 

- today. Sce stare vecisis. (Cases: Courts 88. C.J.S. 
Courts § 139; Trade-Marks, Trade-Names, and Unfair 
Competition § 187.] 2. A rule that precedents are 
reported, may be cited, and will probably be fol- 
lowed by courts. @ This is the rule that prevailed in 
England until the 19th century. 


doctrine of preclusion of inconsistent positions. See 
judicial estoppel under estorret, 


doctrine of relation back. See RELATION BACK. 
doctrine of res judicata. See kes JUDICATA. 


document 


doctrine of revestment. A rule by which a court 
regains jurisdiction after the entry of final judgment 


’ when the former opposing parties have actively par- 


ticipated in proceedings inconsistent with the court's 
judgment. ([Cases: Courts @ 30. C.J.S. Courts 
§§ 71-73.) . 


doctrine of scrivener’s error. A rule permitting a 
typographical error in a document to be reformed 
by parol evidence, if the evidence is precise, clear, 
and convincing. See. clerical error under ERROR (2), 
(Cases: Reformation of Instruments €17(2). C.J.S. 
Reformation of Instruments § 25.) . 


doctrine of separate spheres. See SEPARATE-SPHERES 
DOCTRINE. 


doctrine of specialty. Int'l law. The principle, included 
as a provision in most extradition treaties, under 
which a person who is extradited to a country to 
stand trial for certain criminal offenses may be tried 
only for those offenses and not for any other pre- 
extradition offenses. — Also termed specialty doctrine. 
pe ideale (Cases: Extradition and Detainers 
19. 


doctrine of spousal unity. Sec sPOUSAL-UNITY DOCTRINE 
(0. 


doctrine of substantial equivalents. See nocrRixe OF 
EQUIVALENTS. 


‘doctrine of substituted judgment. See susstrruTep- 


JUDGMENT DOCTRINE. 


doctrine of superior equities. Insurance. A rule by 
which an insurer is unable to recover from anyone 
whose equities are equal or superior to the insurer's; 
esp., a rule that a right of subrogation may be 
invoked against another party only if that party's 
guilty conduct renders the party's equity inferior to 
that of the insured. — Also termed risk-stops-here rule. ° 
[Cases: Insurance €3517; Subrogation G1. C.J.S. 
Insurance §§ 1476, 1482, 1484, 1487; Subrogation 
§§ 2-15, 19, 91.) 


doctrine of tenures. Hist. The rule that all land is held 
of the Crown, either directly or indirectly, on some 
type of tenure. © This doctrine answers the question 
of the manner in which an estate is held. — Also 
termed doctrine of tenure. Cf. vOGTRINE OF ESTATES. 


doctrine of the conclusiveness of the judgment. Sce 
judicial estoppel under ESTOPPEL. — 


doctrine of the last antecedent. See RULE OF THE LAST 
ANTECEDENT. ‘ 

doctrine of the last preceding antecedent. RULE OF THE 
LAST ANTECEDENT. A 


doctrine of unconstitutional conditions. See UNxcon. 
STTTUTIONAL-CONDITIONS DOCTRINE, 


doctrine of vested rights. See vest ED-RIGIIS DOCTRINE. 


doctrine of worthier title. See woxTHteR-TITLE DOC- 
TRINE. 


document, n. 1. Something tangible on which words, 
symbols, or marks are recorded. See Fed. R. Civ. P. 
34(a). 2. (pl.) The deeds, agreements, title papers, 
letters, receipts, and other written instruments used 
to prove a Fact. 


document 


ancient document. Evidence. A document that is 
presumed to be authentic because its physical con- 
dition strongly suggests authenticity, it has existed 
for 20 or more years, and it has been maintained 
in Proper custody (as by coming from a place 
where it is reasonably expected to be found). Fed. 
R. Evid. 901(b)(8). — Also termed ancient writing. 
[Cases: Evidence @°372.. CJS. Evidence 
§§ 1010-1012, 1014-1015.) 


document of authority. See governing document. 

document. A document that originated in, 
or was prepared or executed in, a foreign state or 
country. 


governing document, Parliamentary law. A document 


ines or orgariizes an organization, or 
grants or establishes its authority and governance. 
© An organization’s governing documents may in- 
clude a charter, articles of incorporation or associ- 
ation, a constitution, bylaws, and rules. A charter 
or articles of incorporation or association, if they 
have been granted or..adopted, are an organiza- 
tion's most authoritative governing document, fol- 
lowed by the constitution, bylaws, and rules, in 
that order. — Also termed document of authority. 
See CHARTER (4), (8); ARTICLES OF INCORPORATION; ARTI- 
CLES OF ASSOCIATION (2); CONSTITUTION (4), BYLAW (1); 
SUBORDINATION (2). 


hot document. A document that directly supports a 
litigant's allegation. 

public document. A document of public interest 
issued or published by a sagen body or other- 
wise connected with public business. Cf. public 
yecord under RECORD. Cases: Evidence €°325-337, 
CJS. Evidence §§ 813, 834-838, 840-869, 
923-924, 1024.] 


3. Evidence. Under the best-evidence rule, a physical 
embodiment of information or ideas, such as a 
letter, contract, receipt, account book, blueprint, or 
X-ray plate; esp., the original of such an embodi- 
ment. Fed. R. Evid. 1001 et seq. [Cases: Crimi- 
nal Law ©>400; Evidence €>157-187. C.J.S. Crimi- 
nal Law § 837; Evidence §§ 1054-1131.] 


document, vb. 1. To support with records, instru- 
ments, or other evidentiary authorities <document 
the chain of custody>. 2. To record; to create a 
written record of <document a file>. 


documentary credit. 1. Credit extended on a docu- 
ment of atle or any other legal document. 2. A 
financing arrangement in which a financial institu- 
tion authorizes or makes 4 payment to a third party 
(usu. an exporter) at a customer's request. © This 
financing method facilitates international transac- 
tions by providing the importer with necessary cred- 
it and the exporter with an expedited cash payment. 


documentary draft. See praFr. 
documentary evidence. See £vIDENCE. 


documentary instruction. A written agreement be- 
tween an importer and exporter covering the rele- 
gation of various documents relating to the ship- 
ment and disposition of goods. 


documentary letter of credit. See LETTER OF CREDIT. 


520 


documentary-originals rule. See pest-EVIDENCE RULE. 
documentary sale. See SALE. 


documentary stamp. A stamp required to be affixed to 
a deed or caher iniramient before it is recorded. 


documentary-stamp transfer tax. See stamp fax under 
TAX. 


document of title. A written description, identifica- 
tion, or declaration of goods authorizing the holder 
(usu..a bailee) to receive, hold, and dispose of the 
document and the a it covers. © Documents of 
tide, such as bills of lading, warehouse receipts, and 
delivery orders, are generally governed by Article 7 
of the UCC. See sanmmenr (1-43). (Cases: Carriers 
51; Warehousemen 11. C.J.S. Carriers § 390; 
Warehousemen and Safe Depositaries §§ 23, 26-29.) 


negotiable document of title. A document of title 
that actually stands for the goods it covers, so that 
any transfer of the . requires a surrender of 
the document. UCC § 7-104(a). [Cases: Bills and 
Notes €°151; Warehousemen 215. C.J.S. Bills 
and Notes; Letters of Credit § 131; Warehousemen and 
Safe Depositaries § 36.) 

nonnegotiable document of title. A document of tide 
that merely serves as evidence of the goods it 
covers. UCC § 7-104(b). [Cases: Warehousemen 
#38} CJ.S. Warehousemen and Safe Depositaries 


document request. See REQUEST FOR PRODUCTION. 


documentum (dok-ya-men-tem), n. [Latin] Roman law. 
1, Proof. 2. A document. @ This term appeared in 
postclassical imperial constitutions. 

DOD. addr. Department of Defense. See deFENsE‘DE- 
PARTMENT. 


DoDDS. cbhbr. DEPARTMENT OF DEFENSE MEPENDFNTS 
SCHOOLS. 


do, dico, addico (doh, dt-koh, o-di-koh or dik-oh, a 
dik-oh). (Latin! I give, 1 say, I adjudge. ® These 
formal words were spoken by the Roman praetor in 
the exercise of his jurisdiction on certain days, such 
as dies fasti. They could not be officially spoken on 
dies nefasti. Do refers to the granting of actions, 
exceptions, and the appointment of judges; dico re- 
fers to the pronouncement of judgments; and addizo 
refers to the adjudication of controverted property. 


DOE. abbr. 1. DEPARTMENT OF EDUCATION. 2, DEPARTMENT 
OF ENERGY. 


Doe, Jane. See JANE DOE. 
Doe, John. See joun por. 


D'Oench Duhme doctrine (dench doom). The rule that 
estops a borrower from asserting a claim or defense 
against a federal successor to a failed financial insti- 
tution — if the claim or defense is based on a side or 
secret agreement or representation — unless the 
agreements or representations have been (1) put 
into writing, (2) executed by the financial institution 
and borrower when the loan was issued, (3) ap. 
proved by the financial institution's board of di- 
rectors or loan committee, and (4) made a perma- 
nent part of the financial institution’s records. 
D' Duhme & Co. v. FDIC, 315 US. 447, 62 
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S.Ct. 676 (1942) (now partially codified at 12 USCA 
§ 1823(e), and otherwise of questionable standing in 
light of O'Melveny & Myers.v. FDIC, 512 U.S. 79, 114 
- S.Ct. 2048 (1994)). [Cuses: Banks and Banking 
505. CJ.S. Banks and Banking §§ 678, 676-679, 
682-687, 690-694, 696, 699-705, 708-717.] 


do equity. (Of one who seeks an equitable remedy) to. 
treat or offer to treat the other party as-fairly as is 
necessary, short of abandoning one's own legal 
rights, to bring about a fair result. @ The phrase 
derives from the maxim “One who seeks equity must 
do equity.” See CLEAN-HANDS DOCTRINE. 


d’o (daw-fees). [Law French] Of office; officially. @ 
is is similar to the Latin phrase ex officio. 
dog. Slang. 1. Something undesirable, esp. a lawsuit 
<the cases assi to the new lawyer were all 
a 2. Securities. A stock or other investment that 
suffers public disdain and repeated price declines or 
poor performancé. 


dog-draw. Hist. The apprehension of someone chasing 
a deer in a forest with a dog. 
el raw is an apparent Copschensce of an offender 
against venison tn the forest. are four kinds of them 
Cs) mynd by eres PEL Coe 18, num. 9, of his 
Forest Laws, that Is, dog-draw, stable-stand, back-bear, and 
bloody-hand. Dog-dra: 
a deer by 
fa Ley 18% (tst Am. ed. 1812). 


dogma (dawg-ma or dahg-), n. A philosophy, opinion, 
or tenet that is strongly held, is believed to be 
authoritative, and is followed steadfastly, usu. to the 
exclusion of other approaches to the same subject 
matter; a formally stated and proclaimed doctrine of 
faith. Pl. dogmas, dogmata (-mo-ta). F 


DOHSA (doh-sa). abby. DEATH ON THE HIGH SEAS ACT. 


doing business. ‘The act of engaging in business activi- 
ties; specif., the carrying out of a series of similar 
acts for the purpose of realizing a pecuniary benefit, 
or otherwise accomplishing a goal, or doing a single 
act with the intention of starting a series of such acts; 
€sp., a nonresident’s participation in sufficient busi- 
ness activities in a foreign state to allow the state's 
courts to exercise personal jurisdiction over the non- 
resident. See BUSINESS (1); 1 3..V; DOING-BUSINESS STAT. 
UTE; LONG-ARM STATUTE; MINIMUM CONTACTS. [Cases: 
Corporations €642, 665(1); Courts €12(2). C.J.S. 
Corporations §§ 907, 942-943; Courts §§ 39, 44.] 


doing-business statute. A state law defining the acts 

that constitute undertaking business there, usu. for 
ose of establishing the circumstances under 
which the state's courts may exercise personal juris- 
diction over a nonresident. See MINIMUM CONTAGTS; 
LONGARM STATUTE. [Cases:; Courts €°12(2). C.J.S. 
Courts §§ 39, 44.) 


DOJ. abbr. DerARYMENT OF JUSTICE. 
DOL, abbr. verarrMent OF LABOR, 


dol (dohl or dol), 2. [French “deceit; fraud] Civil law. 
Fraud committed in inducing another to enter into a 
contract. See fraud in the inducement under FRaup. Cf. 
FRAUDE. 


dole, n. 1. A share of samcng that is jointly owned 
but divisible. 2. Slang. Welfare benefits received from 


dolus 


a governmental agency. 3. Scots law. Criminal intent; 
the equivalent of mens rea. Pio 


do, lego (doh, lee-goh). [Latin] Hist. 1 give and be- 
-queath. © In Roman law, this was the phrase used to 
make a bequest. ; 


dole-lard. Hist. Jointly owned land in which each 
owner or user has an assigned portion with distinct 
landmarks. © The share may be allotted annually on 
a rotating basis or permanently. — Also termed dole- 
meadow; dole-moor. 


dole-meadow. See DOLE-LAND. 
dole-moor. See DOLE-LAND. 


Dole test. A four-part test used to determine the 
constitutionality of a condition attached by Congress 
under its Spending Clause power to the receipt of 
federal money. @ The spending must be in pursuit 
of the general welfare, and the condition must be 
unambiguous, related to some federal interest, and 
not barred by any other provision of the Constitu- 
tion. South Dakota v. Dole, 483 U.S. 203, 107 S.Ct. 
2793 (1987). 


doli capax (doh-lt kay-paks), adj. (Latin “capable of 
wrong”) Roman law. Capable of committing a crime 
or tort; esp., old enough to determine right from 
wrong. — Also termed capax doli. Cf. poi INCAPAX. 


comm may 

d uncenge Judament and execution of death, 
to years of great og discre- 

lackstone, Commentaries on the Laws of 


doli incapax (doh-li ae ih oid oy. {Latin “incapable 
of wrong”) Roman law. Incapable of commiuing a 
crime or tort. — Also termed incapax doli, Cf, vowt 
CAPAX. 

dollar-cost averaging, n. The investment practice of 
purchasing a fixed dollar amount of a type of securi- 
ty at regular intervals. 

delo (doh-loh), n. Spanish} Spanish law. Fraud or 
deceit: bad or mi ous design. 


dolo circumventus (doh-loh ser-kem-ven-tas). [Latin] 
Hist. Qverreached by fraud. 


dolose (da-lohs or dob-lohs). [Latin) Hist. Fraudulent- 
ly; in a deceitful manner. 


dolus (doh-las). [Latin “device; artifice") Roman & civil 
law. 1, Fraud or deceit; conduct intended to deceive 
somcone; bad faith. @ Although there may be dolus 
witheut fraud, fraud always includes dolus. Cf. casus 
(); CULPA (). 2. Intentional aggression; willful injury, 
esp. to another's property. — Also termed dolus 
malus; fraus. 


“In the twelfth century the resuscitated Roman law into- 
- duced fete Ideas. Men began as Glanvil! 


ical 
. Maitland, Hist 
English Law Before the Time of Edward I 477 (2d ed. 


“Although the word maiitia Is not unknown to the Roman 
lawyers, the usual and technical name for wrongful Intent is 


DOMA 
dolus, or more dolus matus. Dolus and culpa are 
two forms of mens rea. In a narrower ‘ 
varlety of wrongful Intent 
which we term dertt 2 Intent to deceive 
ors tus biked curme Bt was ct ed sollte 
wilful wrongdoing. The English term fraud never re- 
ceived an wide extension.” John Salmond, Junepnr 
dence 385 ( L. Willams ed., 10th ed. 1947). 


dolus bonus (doh-las boh-nes). [Latin “good de- 
ceit") Shrewdness or justifiable deceit, as when a 
person lies to an attacker to prevent an assault. © 
Dalus bonus dovs not produce any legal conse- 
quences, * 


dolus dans locum contractui (doh-las danz Ioh-kam 
kan-trak-choo-1). [Latin] Fraud (or deceit) giving 
rise to the contract; specif., a fraudulent misrepre- 
sentation that, having been made by one of the 
parties to the contract and relied on by the other, 
was actually instrumental in inducing the latter to 
enter into the contract. 

dolus incidens (doh-les in-si-denz). (Law Latin} 
Hist. Fraud incidental; fraud that does not affect 
the essential terms of an agreement. 


dolus malus (doh-les mat-os). (Latin “bad or evil 
deceit} Evil or fraudulent design or intent; an 
unjustifiable deceit. 


DOMA. abbr. DEFENSE OF MARRIAGE ACT. 


domain (doh-mayn), ». 1. The territory over which 
sovereignty is exercised <the 19th-century domains 
of the British Empire>. 2. An estaie in land <the 
family domain is more than 6,000 acres>. 3. The 
complete and absolute ownership of land <his do- 
main over this land has now been settled>. See ean- 
NENT DOMAIN; PUBLIC DOMAIN. 


domain name. The words and characters that website 
owners designate for their registered Internet ad- 
aresses. @ Al] domain names have at least two levels. 
The first-level domain name identifies the regis- 
trant’s category as, €.g., a commercial site (.com), 2 
governmental institution (.gov), an educational insti- 
tution (.edu), a nonprofit group (.crg), or a discus- 
sion group (.net). The second-level domain name is 
the unique all for the id ina ar 
category <rhapsangel.com> <rhapsangel.org>. 
second-level dorain name may be protected under 
trademark law, but first-level domain names are not. 
In some circumstances, the entire domain name ma‘ 
be validly registered as a trademark. But trademar 
rights are not automatically created by registering a 
domain name. See iNTERNET-PROTOCOL ADDRESS. 


domain-name infringement. See INFRINGEMENT. 
domboce. See vooMBook. 


Dombrowski doctrine. A short-lived rule that entitled a 
person to seek a federal-court injunction to prevent 
prosecution under a broad or vague state statute 
that affects rights guaranteed by the First Amend- 
ment. Dombrowski v. Pfister, 380 U.S. 479, 85 S.Ct. 
1116 (1965). @ The doctrine was tly cut back six 
years after it was announced, when the Supreme 
Court ruled that a speculative First Amendment 
chilling effect does not justify federal-court interven- 
tion in state affairs. Younger v. Harris, 401 U.S. 37, 91 
S.Ct. 746 (1971). (Cases: Courts 508. C.J.S. Couris 
8§ 216, 218-219.) 
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domebook. See DooMBUOK. 


Domesday Book (doomz-day). The census or survey, 
ordered by William the Conqueror and substantially 
comple’ in 1086, of England’s landholdings, 


buildings, le, and livestock. — Abbr. D.B. — 
Also spelled Doomsday Book, = ; 


toniae, Thesaui Liber 

Regia Liber ductors, Coneuall Angie, Angilae Nota ot 
Ratulus 3 fa Thesauro, Exchequer 

or Book had as its main a 

fiscal ong, and a Ilmited fiscal one at that. Beyond Rt 
poss oN reciees > 6 ero Na) st 
from it as to contemporary law an ety, we as an 
Winkel Chief 


Indirect ” Pe H. 
Sources of English Legal History 110-11 eS. 
domestic, adj. 1. Of or relating to one's own country 
<domestic affairs>. 2. Of or relating to one’s own 
jurisdiction <in Alaska, a domestic corporation is an 
Alaskan one>. 8. OF or relating to the family or the 
household <a domestic dispute>. 


domestic. See DOMESTIC SERVANT. 
domestic abuse. See domestic violence under VIOLENCE. 
domestic animal. See animal.. 


domestic authority. 1. The legal power to use’ non- 
deadly force when reasonably necessary to protect a 
person for whom one is responsible. 2. A defense 
allowing a person responsible for another (such as a 
prcet responsible for a child) to use nondeadly 
lorce when reasonably necessary to protect the per- 
son being cared for. (Cases: Assault and Battery 
14, 68. C.J.S. Assault and Battery §§ 22, 93.) 


domestic bill. See B11. «6. 

domestic corporation. See CORPORATION. 
domestic court. See court. 

domestic creditor. See CREDITOR. 


domestic dispute. A disturbance, usu. at a residence 
and usu. within a family, involving violence and 
often resulting in a call to a law-enforcement agen- 
cy. — Also termed domestic disturbance; family distur- 
bance. See domestic violence under viovence. [Cases: 
Breach of The Peace @17. C.J.S. Breach of the Peace 
§§ 14-15, 25; Domestic Abuse and Violence §§ 5-6.) 


domestic disturbance. See DOMESTIC DISPUTE. 
domestic export. See exror (1). 
domestic guardian. See GUARDIAN. 


Domestic International Sales Corporation. A U.S. 
corporation, esp. a subsidiary whose income is pri- 
marily attributable to exports. © Income tax on part 
of a DISC’s income is usu. deferred, resulting in a 
lower overall corporate tax for the parent it 
would otherwise incur. IRC (26 USCA) 
8§ $91-997 — Abbr. DISC. [Cases: Interna] Reve- 


nue 4118. CJ.S. Internal Revenue §§ 486-487] . 


domestic judgment. See JUDGMENT. 


domestic partnership. 1. A nonmarital relationship 
between two persons of the same or opposite sex 
who live together as a couple for a significant period 
of time. 2. A relationship that an employer or gov- 
ernmental entity recognizes as equivalent to mar- 
riage for the purpose of extending employee-part- 


SOT MBE wR ees, 
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ner benefits otherwise reserved for the spouses of 
employees. Cf. civit UNION; same-sex marriage under 
MARRIAGE (1). — domestic partner, 7. . - : 


domestic-partnership law. A legislative enactment, of- 
ten a municipal ordinance, that grants unmarried 
adults living in economically or emotionally based 
relationships, rdiess of their sexual preference, 

- some ‘of the rights of a civil marriage without’ at- 
tempting to change the traditional definition of mar- 
Tiage. 

domestic-partnership period. The period beginnin 
when domestic partners begin living together an 
ending when the partners stop sharing a primary 
residence. See DOMESTIC PARTNERSHIP. 


domestic-partnership property. See PROPERTY. 


Domestic Policy Council. See OFFICE OF POLICY DEVEL- 
OPMENT. 


domestic relations. See. FAMILY LAW, 


domestic-relations court. See family court under 
court. 


domestic-relations exception. The exclusion of suits 
regarding the granting of divorce, alimony, and 
child custody from federal diversity jurisdiction. © 
The domestic-relations exemption to federal diversi- 
iy jurisdiction originated as dictum in Barber v. Bar- 
ber, 62 U.S. (21 How.) 582 (1858). Federal courts do 
not have jurisdiction to grant divorces, award alimo- 
ny, or determine child custody. In general, matters 
of domestic relations are left to the states. But the 
federal courts may hear other diversity matters in- 
volving family members, such as tort claims or suits 
seeking to enforce alimony orders. Ankenbrandt v. 
Richards, 504 U.S. 689, 112 §.Ct. 2206 (1992). 


domestic-relations law. See FAMILY LAW. 


domestic servant. A household servant. — Often 
shortened to domestic. 


domestic terrorism. See TERRORISM. 
domestic tort. See marital tort under TorT. 


domesticus (do-mes-ti-kes), n. [Latin] Hist. Steward; 
judge's assistant; assessor. 
domestic violence. See VIOLENCE. 


domicellus (dom-9-sel-as), n. (Law. Latin] Hist. 1. A 
king's natural son in France. 2. A young lord. 
“Domicelius, ts an old cbsolete ... Word, anci given 
as an Appellation or Addition to the King’ saeal Gone in 
sometimes to the eldest Sons of Noblemen 
whence we borrowed these Additions: As sever- 
a natural Children of John cf Gaunt, Duke of Lancaster, are 
Stiled Domicelli by the ‘er of ion.... But 
according to Thom, the Domicelli were the better Sort 
of Servants in Monasteries.” Giles Jacob, A New Law- 
Dictionary (6th ed. 1762). * 
domicile (dom-o-sil), n. 1. The place at which a per- 
son has been physically present and that the person 
regards as home; a person's true, fixed, principal, 
and permanent home, to which that person intends 
to return and remain even though currently resid- 
ing elsewhere. @ A person has a settled connection 
with his ‘or her domicile for legal purposes, either 
because that place is home or because the law has so 
designated that place. — Also termed permanent 


domicite 


abode. (Cases: Domicile 1. C.J.S. Domicile §§ 2-3, 
5, I.) 


Bit eu ah bere loeyeg Arde ent homes: and i 

not understand your permanent am afraid 

that no ustaion cr foreign 
very 


. “It is difficult to give a definition of domicil that will cover at 
once domicil by operation of law and domicll by choice. 
The idea of domicil certainty includes the idea of place and 
the idea of settled connection with the i 

choice is so closely connected with the Idea of home that it 


“A person's domicile is the place with which that person 
most associated — his or her ‘home’ with all the 
connotations of that word. A can be domiciled in a 
nation, a state of the United a city, or 

a city. He or she can have a domicile within a broader 


any 
taw purposes, it [s the state in which a person is domiciled 
that ‘Is significant.” Russell J. Weintraub, entary on 
the Conflict of Laws § 2.2, at 14 (4th ed. 2001). 
2. The residence of a person or corporation for 
legal purposes. — Also termed (in sense 2) legal 
residence; domicile by operation ¥ law. Cf. RESIDENCE; 
PLACE OF BUSINFSS. — Also spelled (in. BrE) domicil. 
“Tax statutes frequ in terms of residence, intend- 
ing tobe he sit dons Fr ca Now 
York estate tax in lat of residence and 


both statutes us3 the term ‘rasidence,' its 
construed to mean ‘domicile.’” Robert C. nce Iti, 
wo Tax and Estate P § 1.03(a)(4), at 8-9 


after-acquired domicile. A domicile established af- 
ter the facts relevant to an issue arose."® An aftcr- 
acquired domicile cannot be used to establish juris- 
diction or choice of law. 


commercial Comicile. 1. A domicile acquired by a 
nonresident corporation conducting enough activi- 
ties to permit taxation of the corporation's proper- 
ty or activities located outside the bounds of the 
taxing state. 2. A domicile acquired by a person or | 
company freely residing or carrying on business in 
enemy territory or enemy-occupied territory. — 
Also termed quasi-domicile. 


corporate domicile. The place considered by law as 
the center of corporate affairs, where the corpora- 
tion’s functions are discharged; the legal home of a 
corporation, usu. its state of incorporation or the 
state in which it maintains its principal place of 
business. @ For pu s of determining whether 
diversity jurisdiction exists in federal court, a cor- 
poration ts considered a citizen of both its state of 
incorporation and the state of its principal place of 
business. See piversrry OF crTizensnir. (Cases: Cor- 
porations €=52, 503(1); Taxation ¢7397, 1016. 
CJS. tions §§ 107-109, 717, 886; Taxation 
§§ 577-579, 1708.) 


domicile of birth. See domicile of origin. 


domiciliary 


domicile of choice. 1. A domicile established by 
physical presence within a state or territory, cou- 
led with the intention to make it home. (Cases: 
omicile 4. CJS. Domicile § 8.] 2. The domicile 
that a person chooses after reaching majority or 
being emancipated. 
domicile of origin. The domicile of a person at 
birth, dered from the custodial oar or im- 
posed by. law. — Also termed natural domicile; 
domicile of birth; original domicile. See necessary domi- 
cile. (Cases: Domicile @3. C.J.S. Domicile §§ 6-7.) 


Lawrence lil, inte 
§ 1.03(a)(1), at 4 (1989). 
domiciie of succession. The domicile that deter- 
mines the succession of a person's estate. 
domicile of trustee. The domicile where a trustec is 
appointed. [Cases: Trusts 113. C.J.S. Trover and 
Catenin §§ 220-223.) 
elected donticile. A contractually agreed domicile 
between parties for purposes of the contract. 
Soreign domicile. A domicile established by a citizen 
or subject of one sovereignty within the territory 
of another. 
matrimonial domicile. A domicile that a husband 
and wife, as a married counies have established as 
their home. — Also termed manital domicile; matri- 
eer home. (Cases: Divorce €°62. C.].S. Divorce 
; r 
municipal domicile. A person’s residence in a coun- 
ty or municipality, as distinguished from the per- 
son’s state or national domicile. 
national domicile. A domicile considered in terms 
of a particular nation rather than a locality or 
subdivision of a nation. . 
natural domicile. See domicile of origin. 
necessary domicile. A domicile legally fixed and 
ere oden of choice, as in the domicile of origin. 
See domicile of origin. 
original domicila. See domicile of origin. 
quasi-domicile. See commercial domicile. 
asi-national domicile. A person's state of resi- 
lence, as distinguished from the person's national 
or local domicile. 
domiciliary (dom-a-sil-ee-er-ee), adj. Of or relating to 
domicile <domiciliary jurisdiction>. 
domiciliary (dom-e-sil-ee-er-ee), n. A who re- 
sides in a ij place with the intention of 
making it a principal place of abode; one who is 
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domiciled in a particular jurisdiction. Cf. resent; 
CITIZEN, 


domiciliary administration. See ADMINISTRATION. 
domiciliary administrator. See ADMINISTRATOR (2). 


domiciliary letters testamentary. See LETTERS ‘TESTA. 
MENTARY. . ; 


domiciliary parent. See PARENT. 


domiciliate (dom-a-sil-ee-ayt), vb. To establish a domi- 
cile; to fix a place of residence. 


domiciliation (dom-i-sil-ee-ay-shan), 7. The act of es- 
tablishing a domicile. 

domicilium (dom-s-sil-ee-am), n. [Law Latin] Roman 
law. DOMICILE. 


domigerium (dom-o-jeer-ee-om), n. [Law Latin] Hist. 1. 
Power over someone. 2. Danger. 


domina (dom-o-ne), n. [Law Latin] 1. A lady. 2. A 
peeress. Cf. DAME (1), (2). ; 


dominant estate. See ESTATE (1). 


dominant-jurisdiction principle. The rule that the 
court in which a case ts first filed maintains the suit, 
to the exclusion of all other courts that would also 
have jurisdiction. (Cases: Courts 9475, 493, 514; 
Federal Courts 91145. C.J.S. Courts §§ 188, 211, 
224.) 


dominant property. See dominant estate under ESTATE 
a. 


dominant tenant. See TENANT. 


dominant tenement. See dominani estale under ESTATE 
i. 


dominate, vb. 1. To master (someone or something); 
to control (someone or something). 2. Predoiinate. 


dominating patent. See fencing patent under Parent (3). 


dominatio (dom--nay-shee-oh), n. [Latin] Hist. Lord- 
ship; rule. 

domination. Patents. The effect that an earlier patent 
(usu. a basic one) has on a later patent (esp. one for 
improvements on the patented device) because the 
earlier patent's claims are so broad or generic that 
the later patent’s invention will always read on the 
earlier patent's claims, resulting in infringement. © 
Because the patent system is based on exclusion of 
others from an invention’s subject matter, the earli- 
er, basic patent's claims “dominate” the later-invent- 
ed improvement. If the improvement is patented 
and worked, it infringes the basic patent. But the 

“basic patent’s owner cannot practice the improve- 
ment without infringing on the improvement's pat- 
ent. This standoff effect encourages improvement- 
and basic-patentees to seek licenses or cross-licenses 
with each other. See blocking patent under PATENT (3). 

dominical (da-min-a-kal), adj. Of or relating to a 
Sunday; of or relating to the Lord's day. 

Dominican divorce. See Mexican divorce under o1- 
VORCE. 


dominicide (do-min-e-sid), n. [fr. Latin dominus “‘mas- 
ter” + caedo “to kill”) Hist. 1. The crime of killing 
one’s master. 2. A person who kills his or her master. 
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dominicum (do-min-a-kem), n. [Latin' “domain”] 1. 
Hist. Domain; lordship. 2. Hist. Land ownership, esp. 
that retained by a lord for his own possession, as 
distinguished from the rights given to a tenant. 3. 
Eccles. law. A church or other religious building. 


dominicum antiquum (do-min-o-kem an-t-kwem), 1. 
[Law Latin} Hist. Ancient domain. 


dominion. 1. Control; possession <dominion over the 


car>. 2. Sovereignty <dominion over the nation>. 
§. FOREIGN DOMINION. 


dominium (da-min-ee-om), n. (fr. Latin dominus “lord” } 
1. Roman & civil law. Absolute ownership includin 
the right to possession and use; a right of contro 
over property that the holder might retain or trans- 
fer at pleasure. @ Dominium was subject to any servi- 
tudes, planning restrictions, etc. This term gradually 
came to also mean merely ownership of property, as 
distinguished from the right to possession or use. 
“Dominium \s the Rotiian term for the rights of an owner 
against all the wortd: and the contrast of dominium and 
obligatio is the nearest approach that can be made, In 
classical Roman language, to the distinction marked by the 
lem — in rem and in ieee. Frederick Pollock, 


“The one word dominium has to assume so many shades 
of The tenant qui tenet terram in dominio, is 
cominus rei and has dominium rei; but then he has above 
him one who is his dominus, and for the rights of this lord 
over him and over his land there Is no other name 

dominium." 2 Frederick Pollock & Frederic W. Maitland, The 
ee ne ee eae 


dominium directum (da-min-ee-am di-rek-tam), n. 
{Law Latin] 1. Civil law. Legal, not equitable, own- 
ership. 2. Feudal law. The right of the superior of 
land over a tenart. 


dominium directum et utile (da-min-ee-am di-rek- 
tam et yoo-te-lee), n. [Law Latin] Civil law. Com- 
plete ownership of property, including both title 
and exclusive use. 


dominium eminens (da-min-ee-am_ em-a-nenz), 2. 
[Law Latin] Civil law. Eminent domain. See esi. 
NENT DOMAIN, 


dominium ex pe quiritium (da-min-ee-om eks 
joor-ee kwi-rish-ee-am). Roman law. Ownership ex- 
ercised by Roman citizens in the most complete 
manner (leno jure), the property being domestic 
(not foreign) and having beew acquired according 

_ to all the forms of law. — Also termed dominium 
quiritarium; dominium legitimum. 
dominium legitimum (la-jit-i-mam). See dominium ex 

- jure quiritium. ; 
dominium um (da-min-cec-am plee-nam), 2. 
[law Latin} Civil law. Full ownership combining 
dominium directum and dowinium ulile. — Also 
termed plenum dominium. 


dominium quiritarium (da-min-ce-am_ kwi-re-tair- 
ee-am). See dominium ex jure quiritium. 


dominium utile (da-min-ge-am yoo-ta-lee), x. [Law 
Latin] Civil law. Equitable ownership; a beneficial 
right to use property; the right of a tenant to use 
the soil and its profits. 


“Tha special characteristic of Feudal tand was that owner- 
ship In it was split Into two kinds, the dominium directum of 


domo reparanda 


was called ‘owner’ or dominus. The lord's 
m di him a reversion in the case of 
fort falture of tssue and the enjoyment of whatever 


utile him the Immediate e ent of the land itself.” 
Max Rac, Handbook of Anglo: fican Legal History 148 


nudum dominium (n{yJoo-dam do-min-ee-am). 
(Latin “bare ownership"] Roman law. Ownership 
divorced from present possession or use. 


plenum dominium. See dominium plenum. 
2. Hist. Lordship; sovereignty. — 


domino volente (dom-a-noh va-len-tee). [Law Latin 


“the owner being willing”] With the owner's consent. 


dominus (dom-a-nas), 2. [Latin “lord"] 1. Roman law. 


An owner of a thing or inheritance. 2. Roman law. 
The title of the emperor in the later empire. 3. Hist. 
A lord; a feudal superior, as in dominus rex (“the lord 
of the king”), dominus capitalis (‘a chief lord”), domi- 
nus medius (“an intermediate lord”), and dominus 
ligius (‘a liege lord”). 4. Hist. Eccles. law. Lord; sir. @ 
This is a title of distinction usu. given to a knight, a 
clergyman, a lord of a manor, or another gentleman 
of quality. 5. Civil law. Someone who possesses some- 
thing by right. Pt. domini. 


dominus directus (dom-a-nes di-rek-tas). [Law Latin} 


Hist. The immediate feud;! superion. 


dominus litis (dom-a-nas l1-tis), n. [Latin] 1. Civil law. 


The party who makes the decisions in a lawsuit, usu. 
as distinguished from the attorney. 2. Maritime law. A 
third person who represents an absent party in a 


- case. — Also termed itis dominium. 
dominus navis (dom-a-nas nay-vis), n. (Latin) Civil law. 


The absolute owner of a shipping vessel. 


dominus omnium bonorum (dom-d-nas ahm-nee-am ba- 


nor-am). [Law Latin) /fist. Proprictor of all movable 
s. @ Se phrase formerly described a husband 
who owned goods in common with his wife. 


domitae naturae (dom-a-tee na-tyoor-ee). [Latin] Hist. 


Of a tame nature; not wild. © This term usu. refers 
to long-domesticated animals, such as sheep or cat- 
tle, in which a person has absolute property rights. 
But it can also refer to naturally wild animals that 
have been tamed. | 


dommage survenu (daw-mazh suur-ve-nco). {French} 


Damage sustained. © This is from article 17 of the 
Warsaw Convention poveling for compensatory 
damages, rather than awards for loss of suciety or 
punitive damages, for bodily injury that a passenger 
suflers while onboard an aircraft, or while boarding 
or disembarking. (Cases: Carriers $307, 319. C.J.S. 
Aeronautics and Aerospace §§ 265, 267; Carriers 
§§ 573, 587.] 


domo reparanda (doh-moh rep-o-ran-da), n. [Latin “to 


repair a house”) Hist. A writ available to a person to 
force a neighbor who owns a decrepit house to 


Dom. Proc. 


repair it because the person is worried that the 
neighbor’s house will fall and cause injury. 


Dom. Proc. abbr. DOMUS PROCERUM. 
domus (doh-mas), n. [Latin] A house; an abode. 


domus conversorum (doh-mas kon-var-sor-am), n. [Law 
Latin “house of the converts”) Hist. An institution, 
established by Henry III for converted Jews, that 
continued until Edward HI expelled Jews from the 
kingdom and converted the institution to a chancery 
record office. . - 


domus Dei (doh-mes dee-i), n. [Law Latin] House of 
God. ® This term was applied to various hospitals 
and religious houses, such as the Hospital of St. 
Julian in Southampton. _ 

Domus Procerum (doh-mes pros-o-rem), n. [Latin 
“house of nobles”] The House of Lords, — Abbr. 
Dom. Proc.; D.P. 


donatarius (doh-no-tair-ee-ss), n. [Latin] A donee; a 
gift recipient. 

donate, vb. To give (property“Gr money) without 
receiving consideration for the transfer. — donation, 
n, — donative (doh-na-tiv), ad). 

donated stock. See srock. 

donated surplus. See SURPLUS. 

donatio (doh-nay-shee-oh). {Latin} A gift. 

donatio causa mortis (doh-nay-shee-oh kaw-za mor- 
tis), n. See gift causa mortis under cirt. Pl. donationes 
causa mortis. 


donatia ino (doh-nay-shee-oh_in-a-fish-ee-oh- 
sa). [Latin “inofficious gift”) A gift so large that it 
diminishes an heir's birthright portion of the donor's 
property. 

donatio inter virum et uxorem (doh-nay-shee-oh in-tar 
vi-rem et ok-sor-am). (Latin) Roman law. Donation 
between husband and wife. ¢ With a few tions 
(such as suitable anniversary gifts), a donation be- 
tween spouses was invalid, but might be confirmed if 
the donor died without revoking it. 


donatio inter vivos (doh-nay-shee-oh in-ter vi-vohs). 
See ler vives gift under Girt. 


donatio mortis causa, n. See gift causa mortis under 
Girt. PL donationes mortis causa. 


donation. 1. A gift, esp. to a charity. (Cases: Gifts 1.) 


donation gratuitous. Louisiana law. An un- 
conditional inter vivos gift. Cf onerous donation. 


onerous donation. Civil law. An inter vivos gift 
burdened with a condition imposed by the donor. 
® There is no gift unless the gift’s value is more 
than twice as much.as the condition’s value to the 
donor. La. Civ. Code arts. 1524, 1526. Cf. donation 
purely gratuitous. 

remunerative donation. Civil law. An inter vivos gift 
made to compensate a person for services ren- 
dered. © It is not a gift unless the value of the 
property given is more than twice as much as the 
value of the services. La. Civ. Code arts. 1525, 
1526. 
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2. Eccles. law. A method of acquiring a benefice by 
deed of gift alone, without presentation, institution, 
or induction. 


donation act. Hist. law. A statute granting 
public lands to settlers who satisfy certain conditions 
or to veterans as a reward for military service. See 
donation land, bounty land under Lanp. 


donation claim. See cLaim(s). 
donation deed. See prep. 
donation land. See Lan. 


donatio propter nuptias (doh-nay-shee-oh prahp-tar 
nap-shee-as). (Latin “a gift on account of marriage’’) 
Roman law. A gift from a husband to his wife equiva- 
lent to her dowry and subject to similar conditions. 
It was formerly called donatio ante nuptias (‘gift be- 
fore marria " because it was not allowed after the 
marriage celebration. Justinian later changed the law 
and the name. See nos. 


donatio velata (doh-nay-shee-oh vi-lay-ta). [Latin] Hist. 
A veiled gift; a concealed gift. 


donative (don-o-tiv or doh-ne-tiv), adj. l. OF, relating 
to, or characterized by a donation <a donative trans- 
fer>. 2. Subject to a donation <an advowson dona- 
tive>. 


donative advowson. See advowson donative under av. 
VOWSON. 


donative intent. See INTENT (D. 
donative trust. See TRUST. 


donator (doh-nay-tar or doh-nay-tar also -tor), n. (Lat- 
in] A donor; a person who makes a yift. 


donatory (don-a-tor-ee or doh-ne-tor-ee), ‘n. Scots law. 
A recipient of a gift; specif., a donee of the Crown. 
“A donatory is the donee or receiver of a gift or donation. In 
practice, the term io apenas exclusively to the person to 
whom the Crown es a gift, as of escheat, ultimus 
haeres, cr the fixe.” Wiliam Gell, Bali's Dictionary and 
Gee ee Me peennnd Se: Canna Nee 72 


donec (doh-nek). [Latin] Hist. As long as; while; until; 
within a certain time. @ This term was used in old 
conveyances. 


donee probetur in contrarium (doh-nek proh-bee-tar in 
ken-trair-ee-om). [Latin] Until proof is given to the 
contrary. 


donee (doh-nee). 1. One to whom a gift is made; the 
recipient of a gift. 2, The person in whose favor a 
power of appointment is created or reserved. See vo- 
NEE OF POWER. 


donee beneficiary. See BENEFICIARY. 


donee of power. A person who has been given a 
power of appoinument, i.e., the power to dispose of 
someone else's property. — Often shortened to do- 
nee. See DONEE (2). Cf. nONOR (3). 


donor. 1. One who gives something without receiving 
consideration for the transfer. 2. serTLor (wp. 3. The 
n who creates or reserves a power of appoint- 

ment. Cf. DONEE OF PoweR. 


do-not-resuscitate — A eprngra’ executed by a 
competent person, directing that if the person's he- 
artbeat and breathing both cease while in a hospital, 
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nursing home, or similar facility, no attempts to 
“restore heartbeat ‘or breathing should be made. — 
Abbr. DNR order. See advance directive. - 


out-of-hospital do-not-resuscitate order, A do-not- 
resuscitate order, executed by a person who-has 
been diagnosed by 4 physician as having a termi- 
nal condition, directing healthcare professionals to 

-- withhold certain life-sustaining treatments when 
acting outside a hospical or similar facility. — 
Abbr. OOH-DNR order. 


donum (doh-nam), n. (Latin “a gift”] Roman law. A gift. 
donum gratuitum. See gratuitous gift under GIFT. 


doom, n. Hist. 1. A statute or law. 2. A judgment; esp., 
a sentence in a criminal matter. 3. justice; fairness. 
4. A trial; the process of adjudicating. 
+ “The word ‘doom’ is, perhaps, best translated 7 
met suviod In 'oeeasond! ue, url the fourenh 
8, 

id be 
judged,’ as ‘For in what Fee i acsuas bs 
demed.” The distinction which we make to-day between the 
legislator, who makes the law, and the judge, who inter- 

ts, declares and applies it, was not known to our 
aegeceoespledl bind neste Peat opel cHesjeodlsticeegiorgy rg 
that they were declarations of the law of the le.” WAV. 
Windeyer, Lectures on Legal History 1 (2d ec. 1949). —_- 
doombook, 2. (fr. Saxon Jombec] Hist. A code, com- 
iled under Alfred, containing maxims of common 
w, judicial forms, and criminal penalties. @ The 
code existed until the reign of Edward IV when it 
was lost. — Also termed domebook (doom-buuk); dowi- 
boc; liber judicialis of Alfred. 
Doomsday book. See DOMESDAY BOOK. 


door-closing statute. A state law closing or denying 
access ‘to local courts unless a plaintiff meets speci- 
fied conditions; esp., a statute requiring a forei 
corporation to “qualify” before doing business in the 
state, including registering with the secretary of 
State, paying a fee or tax, and appointing an agent to 
receive service of process. [Cases: Corporations 
$661(2, 6); Courts 6, 14. C.J.S. Corporations 
§ 939; Courts § 19.) 
doorkeeper. Parliamentary law. An officer charged with 
lating access to the chamber or hall where a 
deliberative assembly meets. — Also termed guard. 


doorstep loan. See Loan. a 
doowop docket. Slang. See DWOP docket under DOCKET 
(2, 


dope. 1. A thick liquid used esp. for medicinal pur- 
poses. 2, Slang. A drug, esp. a narcotic. (Cases: 
Controlled Substances €9.] 


dormant (dor-mant), adj. Inactive; suspended; latent 
<a dormant judgment>. — dormancy, n. 


dormant claim. A claim that is in abeyance. 
Dormant Commerce Clause, See COMMERCE CLAUSE. 
dormant corporation. See CORPORATION. 

dormant execution. See EXECUTION. 

dormant judgment. See juDGMENT. 

dormant legislative intent. See LEGISLATIVE INTENT. 
dormant partner. See silent partner under PARTNER. 


doialitium 


dormant title. See TITLE «). 


dorsum (dor-sam). [Latin] Hist. The back. @ This term 
usu. appeared as part of the phrase in dorso to 
indicate that an instrument had been signed on the 
back. In dorso recordi, for example, meant “on the 
back of the record.” 
“In the first place then the 5 to wh : 
whose order such bill of Sichonge ol procmesce note 1s 
payable, may by endorsement, cr writing his name In dorso 
or on the back of It, assign over his whole property to the 


bearer, cr else to another person by name .... itliam 
we Commentaries on the Laws of England 468 


dos (dos), n. [Latin] 1. Roman law. Dowry. 


“Dos was 2 dp ag eacboag Spaginaberienied sont rll gid vead 
as her contibution towards the expenses of joint estab- 
oe lat ple by wor hc piping 


mariage taking nace tt 


creased after W. Lee, The Elements of Roman 
fw 150 (ath ec. 1899). 


dos adventitia (dos ad-ven-tish-ee-a). [Latin} Ro- 
man law. A dowry brought by a bride to her 
husband when furnished by someone other than 
the bride or her father. 

dos profectitia (dos proh-fek-tish-ee-a). [Latin] Ro- 
man law. A dowry erent by a bride to her . 
husband when furnished by the bride’s father or 
the bride herself. 

dos ya nisi (dos ree-sep-tish-ee-a). [Latin] Roman 
law. A dowry (whether adventitia or profectitia) that 
is specially stipulated to be returnable to the giver 
when the marriage ends. 


2. Hist, Dower. 
DoS attack. See DENIAL-OF-SERVICE ATTACK. 


dos rationabilis. See dower by the common law under 
noweR, 


dossier (dos-ee-ay), n. [French] A file or brief; a 
bundle of papers pertaining to a particular matter. 


DOT. abbr. DEPARTMENT OF TRANSPORTATION. 


dot (dot or dawt), n. [French Tr. Latin dos} Civil law. 
Dowry; the property that a woman brings to the 
marriage to help with marriage expenses. @ The 
income is usu. controlled by the husband, while the 
principal remains the wife’s separate property. 

dotage (dob-tij). 1. Senility; feebleness of a person’s 
mind in old age. 2. Foolish affection; excessive fond- 
ness. 


dotal (doht-al), adj. Of or relating to dowry. Sce now. 
RY. 


dotalitium (doh-ta-lish-ee-om), n. [Law Latin) Hist. j 
Dower. 


“|SJome have ascribed the introduction of dower to the 
lormans, as a branch of thelr tocal tenures; though we 
season for regen . 


Hea 

882 

ag 
: 


tick the 

with tl. Ris 

rofore that Bright be with us the relic of a 

om: since, according to the historians of that 

introduced into Denmark by Swein, the 

ute the great, cut of gratitude to the Danish 

sotd ali their jewels to ransom him when taken 
by the Vandals.” 2 Willlam Blackstone, 

the Laws of England 129-30 (1766). 
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dotal property 


dota! property, See PROPERTY. 

dotation (doh-tay-shan), n. 1. The act of giving a 
dowry. 2. An endowment, esp. of funds for a charita- 
ble institution such as a huspital. 


dote (doht), vb. 1. To be silly due to old age. 2. To 


bestow excessive fondness. 
’  dote assignanda (doh-tee as-ig-nan-cla). See nr Dore As- 
SIGSANDA. . : 
dote unde nil habet (doh-tee on-dce nil hay-bet). See 
DE DOTE UNDE NIL MABET. 


dotis administratio (doh-tis acd-min-a-stray-shee-oh), 
See DE ADMENSURATIONE DOTIS, 


dotissa (doh-tis-a), n. [Law Latin] A dowager. 
double adultery. See aDULTERY. 

double assessment. See ASSESSMENT. 

dout!: wdit. See avort, 


double-bill, vb. To charge two different clients or 
customers the same charge; to charge two different 
customers for services rendered to-each customer at 
the same time. 


double-breasted operation. An arrangement in which 
a business owner operates hoth a union business and 
a similar nonunion business, io compete for both 
types of business contracts. — Also termed open-shop~ 


closed-shop operation. 
double commission. See comMIssiON (8). 
double complaint. See purLex QUERELA. 
double creditor. See crepivor. 


double criminality. Int'l Jaw. The punishability of a 
crime in both the country where a suspect is heing 
held and a country asking for the suspect to be 
handed over to stand wial. @ Double criminality is a 
requirement for extradition. 


double damages. See pAMAcEs. 


double-declining depreciation method. See peprecia 
TION METHOD. 


etaebtan n. An act of seeking or accepting 
essentially the same benefit twice, either from the 
same source or from two different sources, as in 
simultaneously accepting retirement and unemploy- 
ment benefits. [Cases: Social Security and Public 
Welfare 6721-728. C.J.S. Social Security and Public 
Welfare §§ 209-210, 213, 291-293.] — double-dip- 


per, n. 
double-entry bookkeeping. See soOKKEEFING. 
double forgery. See rorcery. 


double-fraction problem. Oil ( gas. A common ambi- 
guity that arises when the owner of a fractional 
interest conveys or reserves a fractional interest. @ 
For example, if the owner of an undivided half 
interest in minerals conveys “an undivided half in- 
terest in the minerals,” it is unclear whether the 
intention is to convey the owner's entire half interest 
or half of the owner's half interest. 


double gibbet. See ciazet. 
double hearsay. See HEARSAY. 
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double indemnity. See innemnrry. 
double insurance. See 1nsuRANCE. 


double jeopardy. The fact of being prosecuted or 
sentenced twice for substantially the same offense. e 
Double jeopardy is prohibited by the Fifth Amend. 
ase roRMER jeoranby. (Cases: Double Jeopardy 
132.1.) 


Double J y Clause. The Fifth Amendment pro- 
vision stating, “nor shall any person be subject for 
the same offence to be twice put in jeopardy of life 
or limb.” @ The clause, which was ratified in 1791, 
does not prevent postacquittal appeals by the gov- 
ernment if those appeals could not result in the 
defendant’s being subjected to a second wial for 
substantially the same offense before a second fact- 
trier. See United States v. Wilson, 420 U.S. 332, 95 
S.Ct, 1013 (1975). (Cases: Double Jeopardy 2. 
C.J.S. Criminal Law § 209.) 


double patenting. 1. Obtaining two pe covering 
the same invention. © An inventor 
receive more than one patent on one invention. — 
termed same-invention double patenting. [Cases: 
Patents ©>120.] 2. The issuance or obtaining of a 
* patent for an invention that differs from an already 
patented invention only in some unpatentable de- 
tail. — Also termed obviousness-type double patenting. 
judicially created double patenting. Attempting to 
patent an invention that is an obvious variation of 
another invention by the same inventor when the 
first invention has already been patented or has a 
pending Porn application. @ Double patenting is 
_ grounds for rejecting a patent application, limiting 
the term of a patent through a terminal disclaim- 
er, or invalidating a patent. In re i, 225 USPQ 
645 (Fed. Cir. 1985). A double-patenting challenge 
can be overcome by filing a terminal disclaimer. — 
Also termed obviousness-type double patenting. 
obviousness-type double patenting. See judicially cre- 
ated double patenting. 
same-invention double patenting. See statutory double 
patenting. 
statutory double patenting. Attempting to patent an 
invention that is the same subject matter as anoth- 
er invention by the same inventor, when the first 
invention has already been patented or has a 
pending patent application. ® Any double t- 
ing is grounds for invalidating a patent claim or 
rejecting a claim in a patent application. 35 USCA 
§ 101. — Also termed same-invention double patent- 
ing. ‘ 
double plea. See rir). 
double pleading. See vuriicrry (2). 
double possession. See rosskssion. 
double proof. See proor. 
double quarrel. See purtex Qurseta. 
double recovery. See aecovery. 
double rent. See xext cn. 


double standard. A set of principles permitting great- 
er opportunity or greater lentence for one class of 
people than for another, usu. based on a difference 


not allowed to . 


ae Capea ores 
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such as gender or race. See DISCRIMINATION. (Cases: 
Civil Rights ©1007, 1035(3). C.J.S. Civil Rights 
§§ 2-5, 7-9, 11-13, 18, 20, 23-24, 44.] 


"double taxation. See TAXATION. — 
double use. See use (. 


double value. Twice the value of something; specif. a 
penalty payable by a tenant to a landlord of twice 
the yearly value of lands held by the tenant, who 
refused to leave when the landlord provided written 
notice of intent to possess the property. @ The 
penalty was provided under the Landlord and Ten- 
ant Act (1730). St. 4 Geo. 2, ch. 28, § 1. [Cases: 
Landlord and Tenant 216. C.J.S. Landlord and 
Tenant §§ 547-551.) 


double voucher. In a common-recovery suit, a vouch- 
er Grst by the fictitious tenant to the real tenant, and 
then by the real tenant to the common vouchee. See 
COMMON RECOVERY. ae 
“The , here described, Is with a single voucher 
” but sometimes it s with double". ot farther 


now 7 Dane. 8 teceneary Stn Aes ous 
at the least; by come te of freehold to 

_ Indiffer om are preecue q 
and then he vouches the tenant in tall, who vouches over 


the 
recovery be had against another person, and the tenant in 
tail be cas 


vouched, it every latent rig 
he may have in the lands recovered.” 2 William Blackstone, 
Commentaries on the Laws of England 359 (17686). 

double waste. See wasTE (1). 

double will. See mutual will under wit. 

doubt, reasonable. See REASONABLE DOUBT. 

doubdtful title. See Trr1.e (2). 

doulocracy. See puvocracy. 

doubt the vote. See DIVIDE THE ASSEMBLY. 

doun (doon or dohn), n. [Law French) A gift. 

do ut des (doh at deez). (Latin “I give that you may 
give” | Homan law. An innominate contract in which a 
party gives something in exchange for something 
that the other party is to give. See innominate contract 
under CONTRACT. 

do ut facias (doh at fay-shee-as). [Latin “I give that 
you may do”) Roman law. An innominate contract in 
which a person gives something to another person 
who is to do or perform certain work. See innominale 
contract, bilateral contract under CONTRACT. 

- dovetail seniority. The combination of seniority lists 
from merging companies into one list that allows 
employees to keep their premerger seniority. 

Dow (dow). See DoW JONES INDUSTRIAL AVERAGE. 

dowable (dow-o-bal), adj. 1. Capable of being endowed 
<the widow received the dowable estate>. (Cases: 
Dower and Curtesy 10. C.J.S. Dower §8 10, 12-17, 
140.) 2. Capable of receiving dower <the woman 
was dowable of the estate>. [Cases: Dower and 
Curtesy €21. C_J.S. Dower § 7.) 

dowager (dow-o-jor). A widow holding property or 
title — esp. a life estate in real property — receiv 
from her deceased husband. 


dower 


dowager-queen. The widow of the king of England. — 
Also termed queen dowager. See QUEEN MOTHER.. : 
“A queen dowager is the widow of the king, and as such. 


enjoys most of es bet to her as queen 
consort. But it is not edgy oh Hay ab ged 
to violate her chastity ... because the to the 


"crown is not thereby ered. Yet still, ... no man 
mary a qui cut s ! licence from the 

. king, on pain of fort his lands and .... A queen 
dowager, when again to a su doth not fose 


when marry commoners. 
entation on the Laws of England 217 (1765). 


dower (dow-ar). At common law, a wife's right, upon 
her husband's death, to a life estate in one-third of 
the land that he owned in fee. © With few excep- 
tions, the wife could not be deprived of dower by 
any transfer made by her husband during his life- 
time. Although most states have abolished dower, 
many states bipolar. | the concept have expanded 
the wife's share to a life estate in all the land that her 
husband owned in fee. — Also termed 3 
maritagium. Cf. curresy. [Cases: Dower and Curtesy 
1-118. C.J.S. Dower §§ 2-170.] 


_ consummate dower (kan-som-it or kaln-sa-mit), A 
wife’s interest in her deceased husband's estate 
until that interest is legally assigned to her. — Also 
termed dower consummate. (Cases: Dower and Cur- 
tesy 954. C.J.S. Dower §§ 64-84.) 


dower ad ostium ecclesine (ad ahs-tee-am e-klee- 
z[h]ee-ee), n. [Law Latin “dower at the church 
door”) Hist. An endowment of dower made by a 
man to his wife at the church door or porch, usu. 
as pant of the marriage ceremony. 2 

“poweR AD OSTIUM ECCLESUE .... This appears to have been 
usual Spocies of dower, and, though lattery fallen ino 
disuse, was not abolished until the statute of 3 & 4 Will. IV. 


worldly goods | thee endow. on Alexand Me Burril A 
oe » Burrill, 
Law Dictionay end Glossary S20 (2d od. 1867). : 
dower by custom. Hist. Dover that is determined by 
custom rather than the general law. — Also 
termed dower by particular custom. . 
. +» Custom; as that the wife shall have half the 
husband's lands, or in some places the whole, and In some 
only a quarter.” 2 William Blackstone, Commentaries on the 
Laws of England 132 (1766). 
dower by particular custom. See dower by custom. 


dower by the common law. The regular dower, 
consisting of a life interest in one-third of the 
lands that the husband held in fee. — Also termed 
das rationabilis (dos rash-(¢e)-a-nab-a-las). [Cases: 
Dower and Curtesy €>10, 11. C.J.S. Dower §§ 10, 
12-29, 140, 147-152.) 

dower consummate. See consummate dower. 

dower ex assensu patris (eks a-sen-s[y]oo pa-tris), 1. 
(Law Latin “dower by the father’s assent] Hist. A 
type of dower ad ostium ecclesiae made while the 
husband's father is alive and consents to the en- 
dowment to his son's wife. 

dower inchoate. See inchoate dower. 


election dower. A widow's right to take a statutory 
share of her deceased husband's estate if she 


doweress 


chooses to reject her share under a will, See ricut 
OF ELECTION, 


equitable dower. See equitable jointure under join. 
TURE WD. - 
inchoate dower (in-koh-it). A wife's interest in her 
husband's estate while both are living. — Also 
termed dower inchoate. (Cases: Dower and Curtesy 
29-53. CJ.S. Dower §§ 41-63, 141, 153-162.) 

doweress. See DOWRESS. . 

Dow Jones Industrial Average. A stock-market-per- 
formance indicator that consists of the price move- 
ments in the stocks of 30 leading industrial compa- 
nies in the United States. — Abbr. DJIA. — Often 
shortened to Dow. — Also termed Dow Jones Average. 


dowle stones (dohl). Rocks used as land boundaries. 
dowment. See power. 

down market. See bear market under MARKET. 

down payment. See PAYMENT. 


down reversal, Securities. A sudden market-price de- 
cline after a rising trend. © The term-applies to the 
early stage of the decline; if the decline continues for 
several months, it is termed a bear market. — Also 
termed correction; market correction. 


downright evidence. Rare. A preponderance of evi- 
dence. 


downside. Securities. 1. A downward movement of 
stock prices. 2. The potential of a downward move- 
mentin stock prices. CF. upsipe. 

downside risk, Securities. A likely risk that stock prices 
will drop. 

downside trend. Securities. The portion of the market 
cycle that shows declining stock prices. — Also 
termed down (rend. 

downsizing. Reducing the number of employees, usu. 
to decrease labor costs and to increase efficiency. 


downstream merger. See MERGER. 
down trend. See DOWNSIDE TREND. 
downward departure. See DEPARTURE. 


dowress (dow-ris). Archaic. 1. A woman legally entided 
to dower. (Cases: Dower and Curtesy 1. C.J.S. 
Dower §§ 2, 5-6, 136-138.] 2. A tenant in dower. — 
Also spelled doweress. 

dowry (dow-ree). Archaic. The money, goods, or prop- 
erty that a woman brings to her husband in mar- 
riage. — Also termed marriage ion; marilagium 
(mair-a-tay-jee-am); maritage (mair-i-tij). [Cases: 
or and Curtesy 10. C.J.S. Dower §§ 10, 12-17, 

40. 


dozen peers. Hist. During the reign of Henry II, 12 
peers assembled by the barons to be the King's 
advisers. 


D.P. abbr. OMUS PROCERUM. 

DPPA. abbr, DEADBEAT PARENTS PUNISHMENT ACT. 
DPW. abbr. nEPARTMENT OF PUBLIC WELFARE. 

Dr. abbr. 1. peptor. 2. DOCTOR. 

DR. whbr. visciptinary RULE. 
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draconian (dray- or dro-keh-nee-in), adj. (Of a law) 
harsh; severe. © This term derives from Draco, the 
name of the ancient Athenian lawgiver. — Also 
termed draconic. 


draff (draf). Refuse; dregs; sweepings of dust and dirt. 
® In weighing commodities, it 1s not included as part 
of the waste allowance for goods sold by weight. 


draft, n. 1. An unconditional written order signed by 

one peut (the drawer) directing another person 

(the drawee or payor) to pay a certain sum of money 
on demand or at a definite time to a third person 
(the payee) or to bearer. @ A check is the most 
common example of a draft. — Also termed Bill of 
exchange; letter of exchange. Cf. sore «». (Cases: Banks 
and Banking €°137, 189; Bills and Notes 1-27. 
CJ.S. Banks and Banking §§ 328, 330, 152-458; Bills 
and Notes; Letters of Credit §§ 2-6. 8-10, 12-22, 
203-204, 250.) 


bank draft. A draft drawn by one financial institu- 
tion on another. [Cases: Banks and Banking 
189. C.J.S. Banks and Banking §§ 452-158.1 


clean draft. A dre with no shipping documents 
attached. 

demand draft. See sight draft. 

mine ca draft. A payment demand condi- 
tioned on the presentation of a document, such as 
a document of title, invoice, certificate, or notice of 
default. (Cases: Banks and Banking ©-161(1). 
C.j.S. Banks and Banking §§ 317. 319, 327, 
385-386, 388-392, 407, 409-410, 414.) 


export draft. A draft drawn by a domestic seller on 
a foreign buyer, directing the buyer w pay the 
trade amount to the seller or the seller's bank. 


foreign draft. A draft drawn in one country or 
state but pe in another. — Also termed foreign 
bill of exchange; international bill of exchange. [Cases: 
Bills and Notes @13. C.J.S. Bills and Notes; Leiters 
of Credit § 5.) 

inland draft. A draft drawn and payable in the 
same state or country. [Cases: Bills and Notes 
13. CJ.S. Bills and Notes; Letters of Credit § 5.] 


overdraft. See OVERDRAFT. 


share draft, A demand that a member draws 
against a credit-union share account, payable to a 
third party. @ A share draft is similar to a check 
that is writen to draw funds out of a checking 
- account at a bank. [Cases: Building and Loan 
Associations €924, 40. C.].S. Building and Loan 
Associations, Savings and Loan Associations, and Credit 
Unions §§ 4, 11, 18-19, 66-69, 71-79.] 
sight draft. A draft that is payable on the bearer’s 
demand or on proper presentment to the draw- 
er. — Also termed demand draft. (Cases: Bills and 
Notes €129(3). C.J.S. Bills and Notes; Letters of 
Credit § 90.} 


time draft. A draft that contains a specified pay- 
ment date. UCC § 3-108. — Also termed time bill. 


trade draft.-A draft that instructs a commercial 
enterprise or its agent to pay the amount specified. 
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2. The compulsory enlistment of persons into mili- 
tary service <his illness disqualified him from the 
draft>. — Also termed eee military draft. 
[Cases: Armed Services 20. C.J.S. Armed Services 
§ 47.] 3. An initial or preliminary version <the 
second draft ofthe contractt>. = - | 


draft, vb. 1. To write or compose <to draft a con- 
tract>. 2. To recruit or select (someone) <to draft 
someone to run for political office> <to draft some- 
one into the armed services>. 


draft board. A civilian board that registers and selects 
persons for mandatory military service. See sevec. 
TIVE SERVICE system. [Cases: Armed Services 20.8. 


C.J.S. Armed Services §§ 60-65, 67-68.] 


drafter. A person who draws or frames a legal docu- 
ment, such as a will, contract, or legislative bill. — 
Also termed draftsman. 


drafting. The practice, technique, or skill involved in 
preparing legal documents —‘such as statutes, rules, 
regulations, contracts, and wills — that set forth the 
rights, duties, liabilities, and entitlements of persons 
and legal entities. — Also termed legal drafting. 


draftsman. See DRAFTER. : 


dragnet clause. 1. MOTHER HUBBARD GLALSE (1). 2. CROSS- 
COLLATERAL CLAUSE. 


dragnet lie. See Lien. é 


Drago doctrine. The principle asserted by Luis Drago 
Minister of Foreign Affairs of the Argentine Repub- 
lic, in a December 29, 1902 letter to the Argentine 
Minister in Washington, in which Drago, in response 
to the forcible coercion of Venezuela's unpaid loans 
by Great Britain and others, argued that no public 
debt should be collected from a sovereign state by 
force or through the occupation of American territo- 
ry by a foreign power. @ The subject was presented 
at the Hague Conference of 1907, when a modified 
version of the Drago doctrine was adopted. 


drain, n. 1. The act of drawing a liquid off gradually; 
the act of emptying. 2. The act of gradually exhaust- 
ing. 3. A conduit for draining liquid, as a ditch or a 
pipe. 
drain, vb. 1. To draw (a liquid) off gracluatly <the 
farmer drained water from the property>. 2. To 
exhaust gradually <the facility has drained the 
area's natural resources>. 3. To empty gradually 
<the water drained>. 
drainage district. A political subdivision authorized to 
levy assessments for making drainage improvements 
within its area. (Cases: Drains 12. C.J.S. Drains 
§ 8.] % 3 = 
shal earlier Gatace Ceines Theron Goa el 
are typical 
under state law afer a Bolt elector or cation chemin 
consent of a projects 
are ueusty Inanced, and assessments are mada 
against all property benefited, whether or not ail individual 
landowners have consented. Such projects can increase 
the fa degp of drained lands and provide ‘new’ 
land buildings other improvements .... 
paeanped nha, bay districts gen exempt? them 
orf others me canaced pensation must be pald ‘ 
» COM . 
—_— Water Law in a Nutshell 301 (3d ed. 


draw 


drainage rights. The interest that a property owner 
has in the natural drainage and flow of water on the 
land. (Cases: Waters and Water Courses @116. 
CJS. Waters §§ 255, 277-279.) ge 


dram (dram). 1. An apothecary measurement of fluid 

equal to an eighth of an ounce. [Cases: Weights and 

easures 3. C.J.S. Weights and Measures § 3.) 2. A 
small amount of anything, esp. liquor. = 


drama, n. 1. A presentation of a story portrayed by 
words and actions or actions alone; a play. Cf. pra- 
MATIC COMPOSITION, 


“The term {drama} is to compasitions which imitate 
action by representing personages introduced in them 
as real and as employed in the action itself. The varisties of 


viz., imitation in the way of action.” 7 
338 (Sth ed. 1907). 


2. An event or series of events having conflicting 
and exciting elements that capture people’s atten- 
uon. 

dramatic composition. Copyright A literary work set- 
ting forth a story, incident, or scene intended to be 
performed by actors, often with a musical accompa- 
niment. Cf. prawa cp. (Cases: Copyrights and Intel- 
lectual fia. 7. CJ.S. Copyrights and Intellectual 
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dramatic work. See work (2). 


dram shop. Archaic. A place where alcoholic beverages 
are sold; a bar or saloon. — Also spelled dram-shop; 
dramshop. — Also termed grog-shop; drinking shop. 


dram-shop act. A statute allowing a plaintiff to recover 
d. .mages from a commercial seller of alcoholic bever- 
ages for the plaintiffs injuries caused by a customer's 
intoxication. — Also termed civil-liability act; civil- 
damage law. (Cases: Intoxicating Liquors 9282-324. 
C.J.S. Intoxicating Liquors §§ 428-463.} 


quors 282-324. 
§§ 428-463.] 


draw, vb. 1. To create and sign (a draft) <draw a 
check to purchase goods>. 2. To P are or frame 
(a legal document) <draw up a will>. 3. To take out 
(money) from a bank, treasury, or depository <she 
drew $6,000 from her account>. 4. To select (a jury) 
<the lawyers began voir dire and had soon drawn a 


jury>. 


drawback 


drawback. A government allowance or refund on im- 
port duties when the importer reexports imported 
roducts rather than selling them domestica ly. 19 
SCA § 1313. [Cases: Customs Duties 100. C.J.S. 
Customs Duties §§ 127-134.) 


drawee (draw-ee). The person or entity that a draft is 
directed to and that is requested to pay the amount 


stated on it. © The drawee is usu. a bank that is, 


directed to pay a sum of money on an_instru- 
ment. — Also termed payor. (Cases: Banks and Bank- 
ing 137; Bills and Notes 24. C.].S. Banks and 
Banking §§ 328, 330; Bills and Noles; Letters of Credit 
§ 19.) 

drawee bank. See payor bank under Bank. 


drawer. One who directs a person or entity, usu. a 
bank, to pay a sum of money stated in an instru- 
ment — for example, a person who writes a check; 
the maker of a note or draft. See staker. [Cases: 
Banks and Banking €137; Bills and Notes 23. 
C.J.S. Banks and Banking §§ 328, 330; Bills and Notes; 
Letters of Credit §§ 9, 18, 20-21.) 


ts 

drawing. 1. Patents. A specially prepared figure includ- 
ed with a patent application to explain and describe 
the invention. © A drawing is required when neces- 
sary to understand the invention. 35 USCA § 113. 
[Cases: Patents 100. C.J.S. Patents § 143.) 2. 
Trademarks. A graphic or textual depiction of a trade- 
mark, filed as part of an application for the mark to 
be placed on the primai; register. © The drawin 
serves as the element that is published in the Officia 
Gazette. It must include the applicant's name and 
address, the type of goods or services it will identify, 
and the date of first use or a statement of intent to 
use it in commerce. [Cases: Trade Regulation 
212. CJ.S. Trade-Marks, Trade-Names, and | Unfair 
Competition 88 176-177.) 


formal drawing. A drawing that complies with the 
formatting requirements of the U.S. Patent and 
Trademark Olfice, as set forth in 37 CFR § 1.84, 
and is stamped “Approved” by the PTO Drafter. 
Cf. informal drawing. 


front-page drawing. A drawing submitted with the — 


patent application and selected by the examiner as 
the application’s representative drawing. © The 
drawing is reproduced on the front page of the 
published application or patent. (Cases: Patents 
S100. C.J.S. Patents § 143.] 


informal drawing. A drawing that does not comply 
fe the formatting requirement of the U.S. dai 
ent and Trademark Office. © A drawing may he 
submitted as informal by the patent applicant, or 
declared informal by the PTO Drafter. Cf. fonual 


drawing. : 


origincl drawing. A drawing submitted with the 
original application.. 


apectal for drawing. A drawing of a trademark 
that contains some graphical clement, such as a 
logo, a picture, or a special type style. © A stylized 
or special-form drawing must be submitted in 
black-and-white, with a description of the colors to 
be used on the final mark. — Also termed stylized 
drawing. 
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substitute drawing. A drawing submitted after the 
original application has been filed. © A substitute 
drawing is often a formal drawing filed to replace 
an informal drawing. 


typed chit, 3 A drawing of a trademark that is 
purely textual, with no graphical component. © A 
typed drawing consists solely of the words, letters, 
and numbers that make up the mark, typed in all 
capitals. — Also termed typed-form drawing. 


drawing lots. An act of selection or decision-making 
based on pure chance, with the result depending on 
the particular lot drawn. © Jurors are usu. instructed 
by the court not to base their verdict on drawing lots 
or similar methods of chance. 


drawlatch. Hist. A thief; a robber who waits until 
homes are empty, then draws the homes’ door latch- 
es to steal what is inside. 


drayage. A charge for transporting property. 
DRE. abbr. DRUG-RECOGNITION EXPERT. 
dread-disease insurance. See INSURANCE. 

dreit dreit, See nRorT-pROrT. 

D reorganization. See REORGANIZATION (2). 


drift of the forest. Hist. A periodic examination of 
forest cattle by officers who drive them to an en- 
closed place to determine their ownership or com- 
mon status. 
“Drift of the forest Is no! else but an exact view or 
examination taken onco, , or oftener In a year as 
uira, what beasts there are tn the forest, 
to tha end that the common in the forest be not over- 
charged, that the beasts of foraigners that have no common 
there be not permitted, and that beasts not commonable 
rs ee celia Terres da fa Ley 165-87 (ist Am. ed. 


drift-stuff. Any matcrial Moating at random in water 
without a discoverable source. ® Drift-stuff is usu. 
the property of the riparian owner. 


drilling contract. Oil & gas. A well-drilling agreement 
between a drilling contractcr, who owns drilling rigs 
and associated equipment, and the owner or enor 
of the mineral rights. © The contract spells out the 
rights and duties of the parties. In general, the more 
control the interest-owner retains over the contrac- 
tor, the more liability the owner is exposed to for 
damages the drilling causes. 


daywork drilling contract. Oil & gas. A contract 
under which the lease operator hires a drilling rig 
and oilfield workers, pays an amount based on the 
time spent in drilling operations, and retains the 
right to direct drilling operations. © This type of 
contract gives the lease .operator broad control 
over the drilling contractor, so courts in turn 
impose broad liability on the lease operator for 
any damages that result from the drilling. Cf. 
footage drilling contract; turnkey drilling contract. 

footage drilling contract. Oil & gas. A drilling con- 
tract under which the drilling contractor is paid to 
drill to a specified formation or depth, is paid a set 
amount per foat drilled, and is given broad con- 
trol over how to do the work. © The risk of 
unexpected delays, as well as most liabilities, is on 
the contractor rather than the lease operator un- 
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der this type*of contract. Cf. daywork drilling con- 
tract; turnkey drilling contract. a 


- turnkey drilling contract. Oil & gas. A drilling con- | 


tract under which the drilling contractor promises 
to poe specified functions for an agreed price. 
® The lease operator has little or no discretion to 
contro] the drilling contractor, and so assumes 
iitle or no liability for damages that the drillin 
raay cause. Cf. daywork drilling contract; footage drill 
ing contract. 


drilling-delay rental clause. Oil & gas. A provision in 
an oil-and-gas lease giving the lessee the right to 
maintain the lease from period to period during the 
primary term by paying delay rentals instead of 
starting drilling operations. ¢ use drilling- 
delay rental clauses because courts have said that 
they obviate any implied covenant to drill a test well 
on the premises. They are accepted by lessors be- 
cause they provide for periodi€¥income from the 
lease. See “or” lease, “unless” lease under Lease. [Cases: 
Mines and Minerals €>78.1(3). C.J.S. Mines and Min- 
erals §§ 269-270.] 


“The purpose of the lease drill rental clause Is to 
i that n osigation rill the 


(s) to drill during 
any implied obfigation to test the 
jelay rental clauses became com- 

courts he 


had an implied ‘duty to ‘adll a test well on the leased 
The valle 


consideration for the grant of ths lease by the lessor was 
the expectation that the property would be tested within a 
reasonable time. The courts’ determination of what was a 
steasonable time ranged from a few months to several 

depending upon the circumstances. Lessees found that 


they could not rely upon a tong stated term alone to 
preeenve their ." John S. Lowe, Oil and Gas Law in a 
lutshel! 195-86 {3d ed. 1995). 
drinking shop. See pram sHop. 


DRIP. abbr. niviDEND-REINVESTMENT PLAN. 


drip rights. A servitude allowing water dripping off a 
person's roof tc fall on a neighbor's land. (Cases: 
Waters and Water Courses €121. C.J.S. Waters 

“" § 257.) 


driver. 1. A person who steers and propels a vehicle. 
2. A person who herds animals; a drover. 


driver’s license. The state-issued certificate authoriz- 
ing a person to operate a motor vehicle. (Cases: 
Automobiles 136. C.J.S. Motor Vehicles §§ 22, 257, 
259-261, 277-279.) 


driving, n. The act of directing the course of some- 
thing, such as an automobile or a herd of animals. 


driving under the influence. The offense of operatin 

a motor vehicle in a physically or mentally impair 
condition, esp. after consuming alcohol or drugs. @ 
Generally, this is a lesser offense than driving while 
intoxicated. But in a few jurisdictions the two are 
synonymous. — Abbr. DUI. — Also termed driving 
while ability-impaired (DWAI); driving under the influ- 
ence of liquor (DUIL); driving while intoxicated (DW1); 
operating under the influence (OUD; operating while 
intoxicated (OWI); operating a motor vehicle while intoxi- 
cated (OMVI); operating a motor vehicle under the influ- 
ence (OMVUI). Cf. DRIVING WHILE INTOXICATED. 
[Cases: Automobiles €=332. C.J.S. Motor Vehicles 
§§ 1382-1394.] 


droit d'aubaine 


driving while ability-impaired. See pRiviNG UNDER THE 
INFLUENCE. ; ee 


driving while intoxicated. 1. The offense of operatin 
a motor vehicle in a physically or mentally impaire 
condition after consuming enough alcohol to raise . 
one’s blood alcohol content above the statutory limit . 
(.08% in many states), or after consuming drugs. @ | 
Penalties vary widely; for example, the maximum 
penalty in Missouri and Louisiana is a $500 fine and 
six months in jail, while the penalties in New York 
range from $500 to $5,000 in fines and up to four 
years in jail. 2. DRIVING UNDER THE INFLUENCE. — Abbr. 
DWI. —Also termed drunk driving. Cf. privinc UNDER 
THE INFLUENCE. [Cases: Automobiles €=332. C.].S. 
Motor Vehicles §§ 1382-1394] 


DRL. abbr. BUREAU OF DEMOCRACY, HUMAN RIGHTS, AND LA- 
BOR. 


DRM. See direct-reduction mortgage under MORTGAGE. 


drofland (drohf-land). Hist. A socage tenure that re- 
uired the holder to drive the landlord's cattle to 
airs and markets. 


droit (drwah or droyt). [French “right’] 1. A legal 
right or claim. 2. The whole body of law. 


droit-close (droyt kiohz), 2. (Law French) Hist. A writ 
against a lord on behalf of a tenant in ancient 
demesne holding land by charter in fee simple, in 
fee-tail, for life, or in dower. 


droit common (droyt kom-on), n. [Law French] The 
common law. — Also termed droit coutumier. See coM- 
MON LAW (2). 


droit coutumier. See DROIT COMMON, 


droit d’accession (drwah dak-ses-syawn), n. [French 
“right of accession”) Civil law. The right of the 
owner of a thing to whatever is produced by it or is 
united with it, either naturally or artificially. La. Civ. 
Code arts. 488, 490, 507. © The equivalent of the 
Roman specificatio, the right includes, for example, 
the right of a landowner to new land deposited on a 
riverbank and the right of an ofchard owner !o the 
fruit of the trees in the orchard. See accEssION (3). 
“pro p’accession .... The civil law rule is that if the thing 
can be reduced to the former matter It js to the owner 
of the matter, e.g. a statue made of gold; but if cannot so 
be reduced it bate: to the person who made i, @.9. a 
statue made of marble.” 1 John Bouvier, Bouvier's 
Dictionary 941 (8th ed. 1914). 
droit d’accroissement (drwah da-krwas-mawn), 7. 
[French] French law. A right of survivorship by which 
an heir’s interest is combined with the interest of a 
coheir who either has refused or is unable to accept 
the interest. ; 


droit d’aubaine (drwah doh-ben), n. [Law French 
“right of alienage") Hist. With certain exceptions, a 
sovereign’s right to a deceased alien’s property, re- 
gardless of whether the alien had a will. ® This right 
was primarily exercised in France, where it was 
revived in some form by Napoleon after its initial 
abolishment in 1790. It was ultimately abolished in 
1819. — Also spelled droit d'aubaigne; droit d'auben- 
age. — Also termed jus albanagii; jus albinatus. 
“Under the French rule of law, known as the droit d’aubaine 


..-, the whole property of an alien in France without 
leaving children born in that SSuniry eachasted to the 


droit d'auteur 


crown, The royal right was not universally exacted, and at a 
very period special exceptions were introduced In 
favour of certain classes. Thus Louls XI exempted mer- 
chants of Brabant, Flanders, Holland, and Zealand from the 


of the law, and a 


ee urn maces pont v ihe aby 
Scotland, Palgrave's Dictonary 
Poitical Economy 68 (Henry ed., 2d ed. 1925). : 


“tn France by the fourteenth century it was accepted that a 
stranger m and but not Inherit or 
transm king 


assumed the selgneurial cro# d’aubain i 
tn treaties [n the seventeenth and eighteenth centuries the 
fencunced. XVI In 1787 abolish 


1780 and it was commonly abolished elsewhere in the 
.* David M. Walker, The Oxford Comer 
ton to Law 378 (1880). 
droit d’auteur (drwah doh-tor), n. [French “author's 
right") The copyright system used in France and 
other civil-law nations and differing from common- 
law copyright by giving more protection to an au- 
thor's moral right. See AuTHor’s RIGHT. 


droit de bris (drwah do bree), n. (Law French'right of 
a wreck”) Hist. A right claimed by lords of the coasts 
of France to fragments of shipwrecks, including 2a 
sons or property that had washed ashore. @ The 
right was exercised primarily in Bretagne but was 
abrogated by Henry II] as duke of Normandy, 
Aquitaine, and Guienne, in a charter granted in ao. 
1226. — Also termed droit de bris sur le naufmges. Cf. 
DROIT DE NAUFRAGE. : 


droit de détraction (drwah da day-trak-syawn), n. 
[French “the right of withdrawal") Int'l law. A tax on 
property acquired by succession or by will and then 
removed to another state or country. 


droit de garde (drwah do gahrd), n. [French “right of 
ward"] Hist. French law. A king’s right to wardship of 
a noble vassal who has not reached majority. 


droit de gite (drwah do zheet), n. (French “right of 
aa Hist. French law. A duty of a commoner 
holding land in the royal domain to provide lodging 
’ and food to a royal party traveling on royal business. 


droit de fe (drwah do pred. n. [French “a right 
concerning the clerk's offtce”] Hist. French law. The 
Crown's privilege to sell offices connected with the 
custody of judicial records or official acts. 


droit de maitrise (drwah da may-treez), n. [French “a 
right of mastership") Hist. French law. A required 
payment to the Crown by an apprentice who has 

ecome a master worker. 


droit de naufrage (drwah do noh-frazh), ». [French] 
Hist. French law. The right of a sovereign or a lord 
owning a seashore to seize the wreckage of a ship- 
wreck and kill the crew or sell them as slaves. Cf. 
DROIT DE BRIS. , 


droit de prise (drwah do preez), n. [French “a right of 
prize’) Hist. French law. A commoner’s duty to sup- 
ply articles on credit to the royal household for 
domestic consumption. 


droit de guint (drwah do kant), n. [French “the right of 
a fifth") Hist. French law. A required payment made 
by a noble vassal to the king each time ownership of 
the vassal’s fief changed. 
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droit de suite (€@rwah do sweet), n. [French. “right to 
follow"}] 1. A creditor's right to recover a debtor's 
property after it passes to a third party. 2. Copyright. 
An artist's resale royalty; the right of a work's creator 
to benefit from appreciation in the value of the work 
by receiving a portion of the profit from its later 
resales. @ A droit de suite is recognized in some 
European nations. it 
“The droit de suite (literally translated as the 
the work) pol emdirdiniy Not irrol ag tered 
which a work Is resold. The idea is an 
painting for a low at a time when they 
and have litte bargaining power. In due course, as the 
artist's develops, the may be rescid for 
Ing sums.... The right ls seen to be 


Increaal 
ustified not because It encourages creation, but also 
becane tho att is concelved through 
as being responsibie 
success of works), 
latellectual Property Law 281 (2001). 
droit d’exécution (drwah dek-say-kyoo-syawn), 1. 
[French “right of execution”) French law. 1. A stock- 
broker's right to sell the stock bought for a client 
who later refuses it. 2. A stockbroker's right to sell 
deposited securities to secure the broker against a 
loss in buying for a client. 


droit-droit (drwah-drwah), n. (Law French “double 

right") Hist, The unification of the right of posses- 

ston with the right of property. — Also termed jus 
duplicatum; dreit dveit. 

“A complete title to lands, tenements, and hereditaments. 

Comsitn end orice THe oti ol DeoseeniGn Oa end 

ot property, which ls then denominated a 

fi Gapicatinn, of Gro rat, uid Wee) 1p ve 

actual is also united ... then, 


. s the title complet ." 2 Wiliam 
mmentaries on oe ake or brigane 199 


ht to tallow 


‘double 
per edge 
Blackstone, 
(1768). 
droit du seigneur (drwah da cen-yuur). [French “right 
of the lord"} Hist. 1. A supposed customary right of 
a feudal lord to have sexual intercourse with a 
tenant's bride on her wedding night. 2. A supposed 
custom requiring sexual abstinence by a couple on 
their wedding night. — Also spelled droit de seign- 
eur, — Also termed jus primae noctis. 


droit écrit (drwaht ay-kree), n. [French “the written 
law] French law. The civil law; the corpus juris civilis. 


droit international (drwaht an-tair-nah-syoh-nahl), n. 
{French] International law. 


droit maritime (drwah ma-ree-teem). [French] Mari- 
time law. 


droit moral (drwah maw-ral). [French] The doctrine of 
moral right, which entitles artists to prevent others 
from altering their works. @ The basic rights protect- 
ed by this doctrine are (1) the right to create, (2) the 
right to disclose or publish, (3) the right to withdraw 
from publication, (4) the right to be identified with 
the work, and (5) the right to ensure the integrity of 
the work, including the right to object to any mutila- 
tion or distortion of the work. These rights are 
sometimes called moral rights. See moral. RiGitr. 
(Cases: Copyrights and [ntellectual fg Paes hi, 
C.J.S. Copyrights and Intellectual Property § 16.) 


_~ naturel (drwah na-tuu-rel), n. [French] Natural 
w. 
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® 
droits civils (drwah see-veel), n. [French] French law. 
Private rights not connected to a person's civil status. 


' .@ Foreigners had certain rights that could be en-— 


' forced when there was reciprocity with the foreign- 
er’s home country. ; 


droits of admiralty (droyts), n. The Lord High Admi- 
ral’s rights in connection with the sea, such as the 
right to recover proceeds from shipwrecks, enemy 
s confiscated. at the beginning of hostilities, 
jetsam, flotsam, treasure, deodand, fines, forfeitures, 
sturgeons, whales, and other large fishes. © The 
dréit proceeds are paid to the Exchequer's office for 
the public’s use. See prize (2). 
“Tha crown had certain rights to found 
Soremey w ution ter upon the shore. chief kinds 


jor lla leidaled obits espana sheng bbteongs Pred 
fist: (such as whales or porpoises), deodands, wreck of the 


Se ey aa cee enone nocne. 


im droits ... 
are nw Wansterred to tne consolidated fund’ 1 wWillann 
Holdsworth, A History of English Law 559-61 (7th ed. 1956). 

droitural (droy-cha-ral), adj. (fr. Old French droiture 
“right") Of or relating to an interest in property, as 
distinguished from actual possession. 


droit voisins (drwah vwah-san), n. [French] netcusor- 
ING RIGHT. 


dromones (dra-moh-neez), n. pl. Hist. 1. Large ships. 2. 
War vessels of recognized navies, usu. prepared for 
hostilities. — Also termed dromus; dromunda. 


Droop quota. In some proportional-representation 
elections, the minimum number of votes needed to 
win a legislative seat. © The quota is determined by a 


formula based on the reciprocal of the number of 


. representatives plus one — or In + 1), where “n™ 
is the number of representatives being elected. The 
term is named for the developer of the election 
format, Henry Richmond Droop (1831-1884). 


drop. English law. A rule nisi’ that is not adopted 
because the members of a court are equally divided 
on the issue. @ The rule is dropped rather than 
discharged or made absolute. 


drop-dead date. The date by which performance is 
required as a condition. Cf. TIME-IS-OF-THE-ESSENCE 
CLAUSE. 


drop-down clause. Insurance. An insurance-policy pro- 
vision requiring an excess insurer to provide cover- 
age to the insured even past. the’ underlying 
coverage has not becn exhausted, usu. because the 
paket insurers are insolvent. (Cases: Insurance 
2396.) 


drop letter. A letter addressed to someone in the 
delivery area of the post office where the letter was 
posted. (Cases: Postal Service €@23. C.J.S. Postal 
Service and Offenses Against Postal Laws § 22.) 


pr sh ment delivery. A manufacturer's shipment 
o pis 2 directly to the consumer rather than initial- 


drug 


ly to a wholesaler. @ If the wholesaler takes the 
order, it may receive part of the profit from the sale. 


drop shipper. A wholesaler who arranges to have 
goods shipped directly from a manufacturer to a 
consumer. See DROP-SHIPMENT DELIVERY. 


dropsy testimony. See TESTIMONY. 


drove, n. 1. A group of animals driven in a herd. 2. A 
large group of people in motion. 
drover’s pass. A free pass issued by a railroad compa- 
ny to the cattle’s drover, who accompanies the cattle 
= ue train. (Cases: Carriers 253.5. C.J.S. Carriers 
499.) 


DRP. abbr. pIVIDEND-REINVESTMENT PLAN. 


drug, n. 1. A substance intended for use in the diagno- 
Sis, cure, treatment, or prevention of disease. 2. A 
natural or synthetic substance that alters one’s per- 
ception or consciousness. See CONTROLLED SUBSTANCE. 
(Cases: Controlled Substances ¢9.] 


addictive drug. A drug (such as heroin or nicotine) 
that, usu. after repeated consumption, causes 
physical dependence and results in well-defined 
physiological symptoms upon withdrawal. (Cases: 
Controlled Substances 9.) 


adulterated drug. A drug that does not have the 
are quality, or purity represented or expect- 
ed. 


copycat drug. See generic drug. 

dangerous drug. A drug that has potential for 
abuse or injury, usu. requiring a label warning 
that it cannot be dispensed without a prescription. 
(Cases: Controlled Substances ¢9.) : 


designer drug. A chemical substance that is creat- 
ed to duplicate the pharmacological effects of 
controlled substances, often by using the seme 
chemicals contained in controlled substances. but 
manipulating their formulas. (Cases: Controlled 
Substances 9, 43.] 


ethical drug. A drug that can be dispensed only 
with a doctor’s prescription. Cf. proprietary drug. 
generic drug. A drug containing the active ingredi- 
ent of but not necessarily the same excipient sub- 
stances (such as binders or capsules) as the pioncer 
drug marketed under a brand name. — 
termed copycat drug. See pioneer drug. (Cases: 
Health 319.) 


new drug. A drug that experts have not recognized 
as safe and effective for use under the conditions 
prescribed. 21 USCA § 321(p)(1). @ The Food and 
Drug Administration must approve all new drugs | 
‘before they can be marketed. (Cases?) Health ° 
S317.) 


orphan drug. A prescription drug developed to 
ae sliaciaes affecting fewer than “00,000 ipeopke 
in the United States (such as a rare cancer) or 
whose developmental costs are not reasonably ex- 
pected to be recovered from the drug's sales. 21 
USCA § 360bb. (Cases: Health @319.} 

pioneer drug. The first drug that contains a partic- 
ular active ingredient that Is approved by the FDA 
fora specified use. 


drug abuse 


unded prescription drug. A drug that is 
distributed from the manufacturer, to the pharma- 
cist, and then to the consumer without a change in 
form. 


F etary drug. A drug that is prepared and 
packaged for the public's immediate use. @ Pro- 
prietary drugs may be sold over the counter. CI. 
ethical drug. 
drug abuse. The detrimental state procuced by the 
repeated consumption of a narcotic or other poten- 
tially dangerous drug, other than as prescribed by a 
doctor to treat an illness or other medical condition. 
[Cases: Chemical Dependents @1; Controlled Sub- 
stances 38. C.J.S. Chemical Dependents §§ 2-3.) 


drug addict. See appicr. _ ~ 


drug-assistance program. 1. A governmental program 
to ensure access to n prescription medicines 
for needy people who are uninsured or underin- 
sured or who otherwise lack health coverage. 2. 
Rehabilitative counseling, and monitoring, usu. in a 
nonresidential setting, for detecting and treating 
users of illegal drugs. 


drug court. See COURT. 


drug dependence. Psychological or physiological need 
for a drug. [Cases: Chemical Dependents 1. C.J.S. 
Chemical Dependents §§ 2-3.) 


drug-free zone. An area in which the possession or 
distribution of a controlled substance results in an 
increased penalty. @ Drug-free zones are often esiab- 
lished, for example, around public schools. (Cases: 
Controlled Substances 100.) 


druggist. A persun who mixes, compounds, dispenses, 
or otherwise deals in drugs and medicines, usu. 
either as a proprietor of a drugstore or as a pharma- 
cist. 


drug kingpin. An organizer, leader, manager, finar- 
cier, or supervisor of a drug conspiracy; a person 
who has great authority in runaing an hitegal drug 
operation. 


drug posreernalie: Anything used, intended for use, 
or designed for use with a controlled substance. ¢ 
Possession of drug paraphernalia is a crime. [Cases: 
Controlled Substances 42, 89.] 


Drug Price Competition and Patent Term Restora- 
tion Act of 1984, See HATCH-WAXMAN ACT. 


drug-recognition expert. A person trained to identify 
various types of drugs and alcohol, to understand 
the effects that drugs and alcohol have on people, 
and to recognize the signs and symptoms of drug 
and alcohol intoxication. — Abbr. DRE. 


drummer. 1. A commercial agent who travels around 
taking orders for goods to be shipped from whole- 
sale merchants to retail dealers; a traveling sales 
representative. 2. A traveling salesperson. [Cases: 
Licenses @15(6).] 


drummer floater policy. See insURANCE POLICY. 
drungarius (drang-gair-ee-os), n. [Law Latin] Hist. 1. A 


commander of a band of soldiers. 2. A naval com- 
mander. 
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dru (drang-gas), n. [Law Latin} Hist. A band of 

conkers 

drunk, adj. Intoxicated; (of a person) under the influ- 
ence of intoxicating liquor to such a degree that the 
normal capacity for rational thought and conduct is 
impaired. ; . - 

drunkard. 1. A person who consumes intoxicating 
substances frequently and excessively; esp., one who 
is habitually or often intoxicated. 2. An alcoholic. © 
This term may also be used to refer to a drug 
addict. — Also termed habitual drunkard. (Cases: 
Chemical Dependents 1. C.J.S. Chemical Depen- 
dents §§ 2-3.} 


drunk driving. See DRIVING WHILE INTONICATED. 


drunkenness. 1. A state of intoxication; inebriation,; 
the condition resulting from a person’s ingestion of 
excessive amounts of intoxicating liquors sufficient to 
affect the aber normal capacity for rational 
thought and conduct. 2. A habitual state of intoxi- 
cation. (Cases: Chemical Dependents ©>1. CJ.S. 
Cheinical Dependents §§ 2-3.) 
excessive drunkenness. A state of drunkenness in 
which a person is su far deprived of reason and 
understanding that he or she is incapable of un- 
derstanding the character and consequences of an 
act. ; 


drunkometer (drang-kom-a-tar). See BRE\THALYZER. 


dry, adj. 1. Free from moisture; desiccated <dry 
land>. 2. Unfruitful; destitute of profitable interest; 
nominal <a dry trust>. 3. (Of a jurisdiction) prohib- 
iting the sale or use of alcoholic beverages <a dry 
county>. [Cases: Intoxicating Liquors ¢=24-43. 
C.}.S. Intoxicating Liquors §§ 49-89.) 


dry check. See bad check under GukcK, 


dry exchange. Something that pretends to pass on 
both sides of a transaction, but passes on only one 
side. 


“Dry exchange ... seems 2 @ subtll term invented to 
usury, in which some dl gicieclvegising saga 
in passes one 


stdes, whereas in truth on 
side.” Termes cea fa Ley 185 (ist Am. ed. 1812). 


with the legitimate 

Si RITE Slvr Rw Soo es 

& 

Economy 643 ed., 2d ed. 1925). 

dry hole. Oi! & gas. An oil or gas well that is incapable 
of producing enough minerals to justify the cost of 
completing it and putting it into production. 

dry-hole agreement. Oil & gas. A support agreement 
in which the contributing party agrees to make a 
cash contribution to the drilling party in exchange 
for geological or drilling information if the well 
drilled is unproductive. See SUPPORT AGREEMENT. 


dry-hole clause. Oil & gas. A provision in an oil-and- 
gas lease specifying what a lessee must do to main- 
tain the lease for the remainder of the primary term 
after drilling an unproductive well. © A dry-hole 
clause is intended to make clear that the lessee may 
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8 Z 
maintain the lease by paying delay rentals for the 
remainder of the primary term. . 

dry mortgage.See MORYCAGE. © 

’ dry presumption. See rresuMPrion. 

dry receivership. See RECEIVERSHIP. 

dry rent. See RENT (D. - se 

dry trust. See TRUST. 

DS. abbr. BUREAU OF DIPLOMATIC SECURITY, 

d.s.b. abbr. DEBET SINE BREVE. 

DSCA. abbr, DEFENSE SECURITY COOPERATION AGENCY. 


DSS. abbr. 1. DEPARTMENT OF SOCIAL SERVICES. 2, DEFENSE 
SECURITY SERVICE. 


DTC. adbr. pePosrroRY TRUST CORPORATION. 
DTRA. abbr. DEFENSE THREAT REDUCTION AGENCY. a 
d.t.’s. abbr. DELIRIUM TREMENS. er + 
dual agent. See co-agent under AGENT (2). 


duai-capacity doctrine. The principle that makes an - 


employer — who is normally shielded from tort 
liability by workers’-compensation laws — liable in 
tort to an employce if the employer and employee 
stand in a secondary relationship that confers inde- 
pendent obligations on the employer. Cf. ouat-pur- 
POSE DOCTRINE. [Cases: Workers’ Compensation 
©2162.) 


dual citizenship. 1. A person's status as a citizen of 
two countries, as when the person is born in the 
United States to parents who are citizens of another 
country, or one cour :rv still recognizes a person as a 
citizen even though that person has acquired citizen- 
ship in another country. (Cases: Citizens 18. C.J.S. 
Citizens §§ 17-18.] 2. The status of a person who is a 
citizen of both the United States iind the person's 
country of residence. 


dual contract. See CoNTRACT. 
dual-criminality principle. ‘he rule prohibiting the 
international extradition of a fugitive unless the of- 


fense involves conduct that is criminal in both coun- 
tries. (Cases: Extraction and Detainers €=5.] 


dual distributor. A firm that sells goods simultaneous- 
ly to buyers on two different levels of the distribu- 
tion chain; esp., a manufacturer that sells directly to 
both wholesalers and retailers. 

dual distributorship. See pisraiseToRsiir. 

dual employment. See MoONLIGITTING. 

dual fund. See Murua FUND. ; 

dual inheritance. See iInnERrUANcE. 

duality of art. Copyright. The twofold nature of applied 
art as both functional and aesthetic. ¢ The United 
States takes a duality-of-art approach to copyright, 
protecting applied art only when the item could 
stand alone as an identifiable work of art even if it 
did not perform the function it was designed to 


do. — Also termed noncumulative approach. Cf. unrry 
OF ART. 


dual listing. See LISTING (2). 


ducat 


dual-persona doctrine (d[y]oo-a!l par-soh-na). The 
principle that makes an employer (who is normally 
shielded from tort liability by workers'-compensation 

laws) liable in tort to an employee if the liability 
stems from a second persona unrelated to the em- 
ployer’s status as an employer. (Cases: Workers’ 
Compensation 2162.) 


dual-priorities rule. The principle that. partnership 
creditors have priority for partnership assets and 
that individual creditors have priority for a partner's 
personal assets. @ This rule has been atasdened by 
the bankruptcy laws and the Revised Uniform Part- - 
nership Act. The Bankruptcy Code now allows part- 
nership creditors access to all assets of bankrupt 
artners, not just those remaining after payment to 
individual creditors. — Also termed jingle rule. 
[Cases: Partnership 7178, 186. C.J.S. Partnership 
§§ 174, 181.] 


dual-prosecution rule. The principle that the federal 
government and a state government may both pros- 
ecute a defendant for the same offense because both 
governments are separate and distinct entities. See 
DUAL-SOVEREIGNTY DOCTRINE. [Cases: Double Jeopardy 
186. C.J.S. Criminal Law § 258.) 


dual-purpose doctrine. The principle that an employ- 
er 1s liable for an employee's injury that occurs 
during a business trip even though the trip also 
serves a personal purpose. Cf. DUAL-CAPACITY DOC. - 
TRINE. [Cases: Master and Servant ©=302(2, 6); 
Workers’ Compeneaios 661. C.J.S. Employer—-Em- 
ployee Relationship §§ 204-217, 221-223; Workmen's 
Compensation §§ 401-402.] 


dual-purpose fund. See dual fund under MUTUAL. FUND. 
dual-residential parent. See PARENT. 


dual-sovereignty doctrine. The rule that the federal 
and state governments may both prosecute someone 
for a crime, without violating the constitutional pro- 
tection 5 en double jeopardy, if the person's act 
violated both jurisdictions’ laws. See DUAL-PROSECL- 
Tion RULE. [Cases: Double Jeopardy €=186. C.]-S. 
Criminal Law § 258.) 


duarchy (d[y]oo-ahr-kee), n. [fr. Greek duo “two” + 
archia “rule”] See miarcHy. , 
dubii juris (d[y]oo-bec-: joor-is). [Latin] Hist. Of 
doubtful law. ® The phrase appeared in reference to 
an unsettled legal point. 
dubitante (d{y}oo-bi-tan-tee). [Latin] Doubting. @ This 
term was usu. placed in a law report next to a 
judge's name, indicating that the judge doubted a 
legal point but was unwilling to state that it was 
wrong. — Also termed dubitans. Nee 
“{E]xpressing the epitome of the law spirit, there is 
the. opinion ‘enlered ubiante— the judge is unhappy 
of the decision rendered, but cannot 


ine bang tines @ secoet eh n dissent." Lon L. 
ims C} 

er, Anatomy of the Law 147 (i988) 

dubitatur (d[y]oo-bi-tey-tar). [Latin] It is doubted. ¢ 


This phrase indicates that a point of law is doubt- 
ful. — Also termed dubitavit. 


ducat (dak-it). A gold coin used as currency, primarily 
in Europe and first appearing in Venice in the early 
1100s, with the motto sit bi, Christe, dato, quem tu 
regis, iste Ducatus (“let this duchy which thou rulest 


ducatus 


be dedicated to thee, O Christ"). © It survived into 
the 20th century in several countries, including Aus- 
tria and the Netherlands. 


ducatus (d{yja-kay-tas), ». [Law Latin] A duchy; a 
dukedom. . : 


duces tecum (d{y]oo-sas tee-kam also tay-kam). [Latin} | 


Bring with you. Sce subpoena duces tecum under sus- 
PORNA, 


duces tecum licet languidus (d[y]oo-ses tee-kam It-set 
ids Nec n. [Law Latin “bring with you, al- 
though sick”) Hist. A habeas corpus writ ordering a 
sherilf to bring someone into court despite a return 
by the sheriff noting that the person was too ill to 
come. 


Duchy Court of Lancaster (dach-ee kort av lang-ke- 
star). Hist. English law. A court with special equity 
jurisdiction, similar to the equity courts of c é 
in which the Duchy of Lancaster’s chancellor or 
alg | presides over issues primarily relating to 
land held by the Crown in right of the Duchy. 


Duchy of Lancaster (doch-ee av lang-ka-stor). Larid‘in 
the county of Lancaster, around the Savoy in Lon- 
don, and around Westminster that originally be- 
longed to the Duke of Lancaster and later belonged 
to the Crown in right of the Duchy. 


ducking stool. See casriGaTory. 


due, adj. 1, Just, proper, regular, and reasonable 
<due care> <due notice>. 2. Immediately enforce- 
able <payment is due on delivery>. 3. Owing or 
payables constituting a debt <the tax refund is due 
rom the IRS>. 


due-bili. See ioc. 
due care. See reasonable care under CARE. 


due compensation. See just compensation under com. 
PENSATION. 


due consideration. 1. The degree of attention proper- 
ly paid w something, as the circumstances merit. 2. 
Sze sufficient consideration under CONSIDERATION ()). 


due course, payment in. See PAYMENT IN DUE COURSE. 
due-course holder. See HOLDER IN DUE COURSE, 

due course of law. See DUE PROCESS. 

due day. See soon bay. 

due diligence. See DILIGENCE. 


due-diligence information. Securities. Information that 
a broker-dealer is required to have on file and make 
available to potential customers before submitting 
uotations for over-the-counter securities. @ The in- 
lormational requirements are set out in SEC Rule 
15c2-11 (17 CFR § 240.15c2-11). [Cases: Securities 
Regulation 25.21(4), 25.62(2). C.J.S. Securities Reg- 
ulation §§ 87, 95.] 


due influence. The sway that one person has over 
another, esp. as a result of persuasion, argument, or 
appeal to thie person’s affections. Cf, uNDUE INFLLU. 
ENCE. 
duel. 1. trian BY ComBAT, 2. A page combat; specif, a 
rearranged combat with deadly weapons fought 
ween two or more persons under prescribed 
rules, usu. in the presence of at least two witnesses, 
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to resolve a H phaar quarrel or avenge a deed. @ In 
England and the United States, death resulting from 
a duel is treated as murder, and seconds may be 
liable as accessories. — Also termed monomachy; single 
combat. CE. MUTUAL ComBAT. (Cases: Homicide 537.] 


ion Bo tt th Seti ot ve Ellenborough Act 43 

meanour, e "3 

Geo. 3, c. 58, passed In 1803 .... A duel which did end 
rder or er, according 

nctions: — if the duel was on a suddsn 


falling # the In hot blood and on th t 
and ree was tod, the chonoe was only mansiaughior, 
however hs dday el tperged nt be.... a duel 
the les were in coal blood, it was held 
to be ran tor aed this there 7 nee bar any doubt 
acquitted In such cases ie pathized with the prison 
er.” 3 James pony heed Hid History of the Criminal 
Law of England 160 (1683). 
Rasaee is distinguished from other offenses in that It has 
fone of the elements of sudden heat and passion, and Is 
caried cut with some formality. A duel has been 
uished from an * tn that an affray occurs on a 
sudden erste while a is the result of design." 
28A C.u.S. Dueling § 2, at 164 (1 fi 
dueling, n. The common-law offense of fighting at an 
appointed time and place after an earlier disagree- 
ment. @ If one of the participants is killed, the other 
is guilty of murder, and all who are present, yon | 
the crime, are guilty as principals in the secon 
degree. (Cases: Criminal Law 45.30. C.J.S. Dueling 
§§ 2-3.) 
Ceadly weapons, usu- 


no to challenge 

to provoke such a ag tag 

of such a e."" Rollin M. 

Calminal Law 243 (3d ed. 1882). 

duellum (d{y]oo-el-am), n. [fr. Latin duo “two"] Hist. 
See TRIAL BY COMBAT. 


due negotiation. See NEGOTIATION. 
due notice. See norice. 


due-on-encumbrance clause. A mortgage provision 

iving the lender the option to accelerate the debt if 

e borrower further mortgages the real estate with- 

. out the lender’s consent. © All state laws on the 

enforcement of due-on-sale clauses have been 

one and the subject is now governed exclu- 

sively by the Garn Act. 12 USCA § 1701j-3. (Cases: 

Mortgages @=403. CJ.S. Mortgages §§ 102, 506, 
509-510, 512, 519, 521.] 


due-on-sale clause. A mortgage provision that rr 
the lender the option to accelerate the debt if the 
borrower transfers or conveys any part of the mort- 
gaged real estaté without. the lender's consent. 
[Cases: Mortgages 403. CJ.S. Mortgages §§ 102, 
506, 509-510, 512, 519, 521.) 


due posting. 1. The aon | and placing of letters o1 
packages in the U.S. mail. [Cases: Postal Service 
15. C.J.S. Postal Service and Offenses Against Postal 
Laws §§ 18-19.] 2. The proper entry of an item into 
a ledger. 3. Proper publication; proper placement of 


an item (such as an announcement) in a particular . 


place, as on a particular wall. 


due process. The conduct of legal proceedings ac- 
cording to established rules and principles for the 
protection and enforcement of private rights, inehid- 


gen errreseremSRnte ns os tr row tie 2c Sere eeepc Ere Tr «12 USAR CO rrane rer aes WES: Ye eae eee nee re a 
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Duke of Exeter’s Daughter 


notice and the right to a fair hearing before a | Due Process Clause. The constitutional provision that 


in 

tribunal with the power to decide the case. — Also 
termed due process of law; due course of law. See FUNDA- 
MENTAL-FAIRNESS DOCTRINE. [Cases: Constitutional Law 
@=251-320.5. C.J.S. Constitutional Law. §§ 455, 
461-467, 470, 501, 503, 513, 518, 540, 557, 


576-581, 585, 587, 596, 612, 614-618, 704, 883, 
945-1348, 1350-1396, 1399-1401, 1405-1427; Right 


to Die § 2; Zoning and Land Planning § 23.] 


“The words ‘due ess’ have a precise technical import, 
and are onty cable to the process and proceedings of 


the courts of , thay can never be referred ta an act of 
tegistature.” der Hamilton, Remarks on an Act for 
R Etections, New York Assembly, 6 Feb. 1787, in 4 
fepere of Alexander Hamitton 34, 35 (Harold C. Syrett ed., 


i] 
“The words, ‘due process of law,’ were undoubtedly intend- 
ed to co! the same meaning as the words, ‘by the law 


of the fand,’ oe Lessee v. Hoboken 
Land & im Co., 59 U.S. (18 How.) 272, 276 (1855) 
(Curtis, J.). es 

“Due process of law in each lar case means, such 


an exertion of the powers of government as the settled 
maxims of law on, and u such safeguards for the 
protection of individual rights as those maxims p for 


“An elementary and fundamental requirement of due pro- 
soeerda pled Aint egal petted ree p-agabierdiotoes dg 


Hanover 
657 (1950) (Jackson, J.). 


economic substantive due process. The doctrine that 
certain social policies, such as the freedom of 
contract or the right to enjoy property without 
interference by government regulation, exist in 
the Due Process Clause of the 14th Amendment, 
particularly in the words “liberty” and “property.” 
procedural due process. The minimal requirements 
of notice and a hearing guaranteed by the Due 
Process Clauses of the 5th and 14th Amendments, 
esp. if the deprivation of a significant life, liberty, 
or property interest may occur. @ The Supreme 
Court-has ruled that the fundamental guarantees 
of due process apply to children as well as to 
adults and that they apply in situations in which a 
juvenile may be ss “io of liberty even though 
the A aadiper proceedings may be labeled civil rath- 
er than criminal. Ia re Gault, 387 U.S. 1, 87 S.Ct. 
. 1428 (1967). In chat case, the Court held that an 
accused child was entitled to notice of the charges, 
the privilege against self-incrimination, the right to 
- confront witnesses, and the right to summon wit- 


pronase the government from unfairly or arbitrari- 
depriving a person of life, liberty, or property. @ 
ere are two Due Process Clauses in the Us. 
Constitution, one in the 5th Amendment applying to 
the federal government, and one in the 14th 


. Amendment applying to the states (although the 5th 


‘Amendment's Due Process Clause also applies to the 
states under the incorporation doctrine). Cf. eQuat. 
PROTECTION cLause. [Cases: Constitutional Law 
€251-320.5. C.J.S. Constitutional Law §§ 455, 
461-467, 470, 501, 503,-513, 518, 540, 557, 
576-581, 585, 587, 596, 612, 614-618, 704, 883, 
945-1348, 1350-1396, 1399-1401, 1405-1427; Right 
to Die § 2; Zoning and Land Planning § 23.) 


due process of law. See pve PROCESS. 


due-process rights. The rights (as to life, liberty, and 
property) so fundamentally important as to require 
compliance with due-process standards of fairness 
and justice. See DUE PROCESS; DUE PROCESS CLAUSE; FUN- 
DAMENTAL-FAIRNESS DOCTRINE. 


due proof, Sufficient and properly submitted evidence 
to produce a result or support a conclusion, such as 
an entitlement to benefits supported by an insurance 
policy. 

Duhig rule. Oil & a A rule of title interpretation 
developed to deal with the common problem of 
overconveyance of fractional interests by giving pri- 
ority to the granted interest over the reserved inter- 
est. Duhig v. Peavy-Moore Lumber Co., Inc., 144 
S.W.2d 878 (Tex. 1940). © The rule is not accepted 
in all states and is generally limited to conveyances 
by warranty deed. 


DUL. abby. DRIVING UNDER THE INFLLENCE. 


DUIL. abbr. Driving under the influence of liquor. See 
DRIVING UNDER THE INFLUENCE. 


duke. 1. A sovereign prince; a ruler of a duchy. 2. The 
first order of nobility in Great Britain below the 
royal family. se 


“But after the Norman conquast, which changed the military 
policy of the nation, the kings themselves continuing for 
fany generations cukes of Normandy, they would not 
honour any subjects with that fife, till the time of Edward It; 
who, claiming to be the king of France, and thereby losin 

the ducal in the royal d . in the eleventh year of h 

reign created his son, the black prince, duke of 


successor, who was remai haat of honours, in the 
pe of George Villiers duke of Buckingham.” 1 William 
lackstone 7 of England 385 


, Commentaries: on the Laws 
(1765).° 


nesses on his or her own behalf. Justice'Abe Fortas~| Duke of Exeter’s Daughter. A torture rack in the 


wrote the ge ad opinion in Gault, and Chief 
Justice Earl Warren predicted that it would come 
to be called the “Magna Carta for juveniles.” 
[Cases: Constitutional Law $251.5. C,J.S. Constitu- 
tional Law §§ 946, 968-969.} 


substantive due process. The doctrine that the Due 
Process Clauses of the 5th and 14th Amendments 
require legislation to be fair and reasonable in 
content and to further a legitimate governmental 
objective. [Cases: Constitutional Law ¢>251.2. 
CLS. Constitutional Law §§ 964, 970-975.] 


Tower of London, named after the Duke of Exeter, 
Henry VI's minister who assisted in introducing it to 
England. — Also termed brake. 


“The rack ... to extort a confession from criminals, is a 
practice of a different nature .... And the trial by rack is 
oo unknown to the faw of England; vo once when 
the dukes of Exeter and Suffolk ... had laid a design to 
introduce the civil law into this kingdom as the rule of 
g a begi thereof they erected a rack for 
tortura; which was called in derision the duke of Exeter's 
dau , and still remains in the tower of London: where it 
was occasionally used as an engine of state, not of law, 
more than once in the reign of queen Elizabeth." 4 William 


Duke of York’s Laws 


we Commentaries on the Laws of England 320-21 

1768). 

Duke of York’s Laws. A body of laws compiled in 
1665 by Governor Nicholls for the more orderly 
government of the New York colony. @ The laws 

_were gradually extended to the entire province. 


dulocracy (d[yJoo-lok-ra-see), n. [fr. Greek doulos 
“servant” + in “to. rule"] A government in 
which servants or slaves have so many privileges that 
they essentially rule. — Also spelled dowlocracy. 


duly, adv. In a proper manner; in accordance with 
legal requirements. 


dum (dom). [Latin] While; provided that. 


dumb bidding. An auction bidding process in which 
the minimum acceptance price is placed under the 
object for sale — unbeknownst to the bidders — and 
no bids are accepted until they meet that price. @ 
Dumb bidding was initially intended to avoid the 
taxes senposed on auction sales by the statute of 
1779, 19 Geo. 3, ch. 56, §§ 5-6, but the courts 
determined that the practice was fraudulent. (Cases: 
Auctions and Auctioneers @7, C.J.S. Auctions and 
Auctioneers §§ 2, 8~17.] 

dum fercet (dem foar-vet oh-pas). [Latin] While 
ee fresh; in the heat of Aeon @ This term 
usu. referred to matters of testimony. 

dum fuit infra aetatem (dom fyoo-it in-fre ee-tay-tem), 
n. [Law Latin “while he was within age”) Hist. A writ 
allowing a person of full age to recover lands feoffed 
while the person was an infant. @ The remedy was 
also available to the person's heirs. It was later 
replaced by the action of ejectment. See eyecTMENT. 


dum fuit in | siroiile (dam fyoo-it in priz-a-na), n. (Law 
Latin “while he was in prison") Hist. A writ restoring 
a man to his estate after he transferred the estate 
under duress of imprisonment. See duress of imprison- 
ment under DURESS. 


dummodo (dam-o-doh). [Latin] So that; provided that. 
© This term was as a limitation in conveyances, 
as in dummodo solverit talem redditum (dem-a-doh sol- 
va-rit tay-lem red-i-tam), meaning “provided he 
shall pay such a rent.” 

dummodo constet de persona (dom-o-doh kon-stet dee 
per-soh-na). (Latin} Hist. Provided it be evident who 
is the person meant. See CONSTAT DE PERSONA. 

dummodo vassalli conditio non sit detertor (dom-o-doh 
vas-o-lt kan-dish-ee-oh non sit di-teer-ee-or). [Law 

. Latin] Hist. Provided the vassal’s condition be not 
made worse. @ The phrase was used as a limitation 
in a conveyance. See DUMMODO. 


dummy, adj. Sham; make-believe: pretend <dummy 
corporation>. ; 


dummy, n. 1. A party who has no interest in a 
transaction, but participates to help achieve a legal 
‘oal. 2. A party who purchases property and hol 

egal title for another. Cf. straw MAN (3). 


dummy corporation. See corPoraTion. 
dummy director. See pirecror. 
dummy shareholder. See SHAREHOLDER. 
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dum non fuit compos mentis (dam non fyoo-it kom-pas 
men-tis), . (law Latin “while he was of unsound 
mind"] Hist. A writ allowing heirs to recover an 
estate transferred by someone of unsound mind. 


dump, vb. 1. To drop (something) down, esp. in a 
heap; to unload. 2. To sell (products) at an extreme- 
ly low price; specif., to sell (products) in a foreign 
market at a lower price than at home. 


dumping. 1. The act of selling a large quantity of 
goods at less than fair value. 2. Selling goods abroad 
at less than the market price at home. See anrinumr. 
ING Law. (Cases: Customs Duties 921.5. C.J.S. Cus- 
toms Duties §§ 135~-152.] 


“Bu involves selling abroad at a price that is tess than 
the used to sell the same goods of home (the ‘noma? 


or ‘fal’ value). To be unlawful, dumping must threaten or 
cause material | oe mena ie reconeed ty 
most of the trading wortd as an unfalr to price 
caterer’ ere (ree 


ion as an antitrust offensa).”’ Fotsom 
Michael W. Gordon, Intemational hustness Transacdons 
§ 6.1 (1995). 
3. The disposal of waste matter into the environ- 
ment (Cases: Environmental Law €°341.] 

Dumping Act. A federal antidumping law requiring 
the Secretary of the Treasury to no:ify the U.S. 
International Trade Commission eck whenever 
the Secretary determines that goods are likely to be 
sold abroad at less than their fair value, so that the 
USITC can take spptoprite action. 19 USCA 
§ 1673. (Cases: Customs Duties 21.5. CJ.S. Cus- 
toms Duties §§ 135-152.] 


dump-truck lawyer. Slang. A public defender who 
spends little time or effort and exhibits little skill 
mounting a defense on behalf of an indigent defen- 
dant. @ This derogatory term arises from criminal 
defendants’ common perception (typically a misper- 
ception) that vublic defenders prefer to dump cases 


by making plea bargains rather than spend time - 


preparing for trial. 

dum se bene gesserit (dam see bee-iee jes-er-it). {Latin 
“while he Beliaves himself properly"} Hist. During 
good conduct. Cf. QUaMDIU BENE SE GESSERINT. 

dum sola (dom soh-le). [Latin] While single. © This 
phrase was used to limit conveyances, esp. to wom- 
en, as in dum sola fuertt (“while she remains single”), 
dum sola et casta vixerit (“while she remains single and 
chaste"), and dum sola e casta (“while she is unmar- 
ried and lives chastely"). 


dun (don), vb. To demand payment from (a delin- 
quent debtor) <his creditors are dunning him dai- 
ly>. — dun, n. 

Dunaway hearing. A hearing to determine whether 
evidence has been seized from an accused in viola- 
tion of his or her Fourth Amendment rights, as by a 
search conducted without probable cause. Dunaway 
uv. New York, 442 U.S. 200, 99 S.Ct. 2248 (1979). See 
FOURTH AMENDMENT. 


dungeon. I. The bottom part of a fortress or tower, 
often used as a prison. — Also termed dungeon-keep. 
2. A dark underground prison. 

dunnage (don-ij). Anything, esp. pieces of wood, that 
is put underneath or between cargo on a vessel to 
prevent the cargo from bruising or getting wet from 


. 
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water leaking into the hold. (Cases: Shipping €°110. 
C.J.S. Shipping §§ 326, 328.] 7% 
: , duodecemvirale judicium (d[y]oo-oh-des-om-va-ray-lee 
om a oma (Latin] A trial by 12 persons; a trial 
: by jury. . op tte Dat g 
' duodecima manus (d{y}oo-oh-des-a-ma man-as). [Lut- 
in] Twelve men. - 


“The manner of waging and 
iy. to make 


. ft ought to ba 
by the same or equal testimony, namely, bythe oath of 
twelve men. And so indeed Glanvil expresses ff”... jurabit 
duod ima manu. 3 Willlam presen ra 
les on the Laws of Engtand 343 (1768). 
duodena (d[{y]oo-a-dee-na). [Latin] 1. A jury of 12. 2.A 
dozen of anything. 
Guopoly (d[y]oo-op-e-lee). A market in which there 
are only two sellers of a product. 
duopsony (d[yJoo-op-sa-nee). A market in which there 
are only two buyers of a product. 
duoviri (d[y]oo-oh-ve-ri or d[y]oo-oh vi-ri). See nucM- 
VIRI (2). 
duplex querela (d{y]oo-pleks kwa-ree-lo). 1. Hist. Eccles. 
law, An appeal by a clerk to the archbishop in 


response to the bishop's delaying or wrongfully <e-. 


fusing to do justice. 2. Eccles. law. An apes to a 

person's immediate superior, as when a bishop ap- 

peals to an archbishop. — Also termed double quarrel; 
. double complaint. a 


duplex valor maritagii (d[yJoo-pleks val-ar mar-a-tay- 
jee-i), ». (Law Latin “double the value of a mar- 
riage”] Hist. A ward's forfeiture of double the value 
of a marriage made without the guardian's consent. 
@ In the quotation that follows, Blackstone uses the 
accusative form (duplicem valorem marilagii) because 
the phrase follows the verb forfeited. 
oe te ee ee ee oe had the 


power him or her a suitable match, without 
dispara , of inequality: which if the infants refused, 
they fo: the value of the ..- to thelr guard- 
jan; that is, so much as a jury assess, or any one 
would bona fide the guardian for such an alliance: 

and, if the infants married themselv the 


sins : eS 
guardian's consent, ric 8 ferfalted double the value, dupii- 
cem valorem maritagii. This seems to have been one of the 


duplicate (dfy]oo-pli-kit), 2. 1. A reproduction of an 
original document having the same particulars and 
effect as the original. See Fed. R. Evid. 101(4). 2. A 
new original, made to réplace an instrument that is 
lost or destroyed. — Also termed (in sense 2) dupli- 
cate original. (Cases: Criminal Law €2399; Evidence 
S173. CJS. Evidence §§ 1074, 1114.) — duplicate 
(d[y]oo-pli-kit), adj. 
“A ‘duplicate’ is defined for of the best evidence 
sa 


oe 8 Cento Promise same impression as 
the criginal, or from the same matrix, or by means of 


durante 


photography including enlasgements and miniatures, 
mechanical or electronic recording, by chemical erslesrd 
tlon, or by eo es fi panei cheer which rorrpt 
- Gally. elther handwritten or typed, are not this defini- 
_ tion.” 28A Am. Jur. 2d Evidence § 1085 (1994). 
duplicate (d[yJoo-pli-kayt), vb. 1. To copy exactly <he 
duplicated the original document>. 2, To double; to 
repeat <she duplicated the performance>. 


duplicate-claiming rejection. See REJECTION. 
duplicate taxation. See double taxation under TAXATION. 
duplicate will. See wits. 


duplicatio cSt oopl tay -chee-ch). n. [fr. Latin dupli- 
care “to double"] 1. Roman & civil law. A defendant's 
answer to the plaintiff's replication, similar to a | 
rejoinder in common law. — Also termed {in Scots 
law) duply. See nePLicaTion. 2. The fourth in a series. 
3. A duplication of a transaction. 


duplicative (doo-plik-o-tiv also doo-pli-kay-tiv), adj. 1. 
aving or characterized by having overlapping con- 

tent, intentions, or effect. <duplicative sources> 
<duplicative evidence> <duplicative regulations>. 
2. Duplicate; having or characterized by having 
identical content <duplicative database> <duplica- 
tive backup>. ; 

duplicatum jus (d[y]oo-pli-kay-tam jas), x. [Law Latin 
“double right”] A double right, such as droii-droit 
(both the “right of possession and right of proper- 
ty”). 

duplicitous (dly}oo-plis-i-+as), adj. 1, (OF a person) 
deceitful; double-dealing. 2. (Of a pleading, esp. an 
indictment) alleging two or more matters in one 
plea; characterized by double pleading. 

duplicitous appeal. See apreat. 

duplicitous indictment. See ixpicTMENT. 

duplicitous information. See 1NFORMATION. 

duplicity (d[y]oo-plis-i-tee), ». 1. Deceitfulness; dou- 
ble-dealing, 2. The charging of the same offense in 
more than one count of an indictment. 3. The 
pleading of two or more distinct grounds of com- 
plaint or defense for the same issue. @ In criminal 
procedure, this takes the form of joining two or 


more offenses in the same count of an indictment. — 
Also termed double WHat iG . CE. alternative pleading 
under PLEADING (2); double plea under ries (3). (Cases: 
Indictment and Information 125; Pleading 64. 
CJ.S. Indictments and Informations §§ 146-148; Plead- 
ing § 152.) 

duplura (d{y}oo-plam). [Latin] Roman & civil law. Dou- 
ble the price of something; csp., a measure of dam- 
ages equal to double a thing's value. © This measure 
was used for certain delicts. Cf. strum, 


duply. See ovrticanom. 

durable goods. See Goons. 

durable lease. See tease. 

durable power of attorney. Sce POWER OF ATTORNEY. 
durables. See durable goods under Goovs, 


durante (d[{y]a-ran-tee). (Law tatin) While; during, as 
in durante ininore aetate (“during minority”), durante 
viduitate (“during widowhood"), durante virginitate 


durante absentia 


(“during virginity”), and durante vila (‘during life”). 
@ The term was often used in conveyancing. 


durante absentia (d[y]o-ran-tee ab-sen-shee-a). [Law 
Latin} During absence. ® This term referred to the 


administration of an estate while the executor was. 


out of the county or otherwise absent. During the 
executor’s absence, the administration sometimes 
continued because a delay until the executor's re- 
turn would impair the estate settlement. 


_ durante bene placito (d[y]a-ran-tee. bee-nee plas-a-toh). 
(Law Latin} During good pleasure. © This phrase 
was used in the royal writ granting tenure durante 
bene placito to the king's judges. 

durante furore (d{y)o-ran-tee fyuu-ror-ee). [Law Latin} 
Hist, While the insanity endures. @ The phrase ap- 

eared in reference to the rule prohibiting the state 
rom prosecuting an insane person. The state could, 
seat prosecute the person once the insanity 
ended. 


duration. I. The length of time that something lasts 
<the duration of the lawsuit>. : 


duration of interest. The length of time that a 
property interest lasts. 


duration of trust. The length of time that a trust 
exists, (Cases: Trusts 60. C.].S. Trover and Con- 
version § 117.) 


2. A length of time; a continuance in time <an 
hour’s dur:-tion>. | 


durational-residency irement. The requirement 
that one be a state resident for a certain time, such 
as one year, as a precondition to the exercise of a 
specified right or privilege. © When applied to vot- 
ing, this requirement has been held to be an uncon- 
stitutional denial of equal protection because it bur- 
dens voting rights and impairs the fundamental 
personal right of travel. 


Duration Directive. See DIRECTIVE HARMONIZING THE 
TERM OF COPYRIGHT AND CERTAIN RELATED RIGHTS. 


Duren test. Constitutional law. A test to determine 
whether a jury’s composition violates the fair-cross- 
section requirement and a criminal defendant's 
Sixth Amendment right to an impartial jury. @ Un- 
der the test, a constitutional violation occurs if (1) a 
distinctive group is not fairly and reasonably repre- 
sented in the jury pool in relation to its population 
in the community, by the underrepresentation is the 
result of a systematic exclusion of the group from 
the jury-selection process, and (3) the government 
cannot reasonably justify the discrepancy. Duren v. 
Missoun, 439 U.S. 357, 99 S.Ct. 664 (1979). See Fair- 
CROSS-SECTION REQUIREMENT; STATINTICAL-DECISION THEO. 
KY; ABSOLUTE DISPARITY; COMPARATIVE DISPARITY. [Cases: 
Jury @33(1.1). CJ.S. Juries §§ 269-273, 279, 306.] 


duress (d{yJuu-res). 1. Strictly, the physical confine- 
ment of a person or the detention of a contracting 
party's property. © In the field of torts, duress is 
considered a species of fraud in which compulsion 
takes the place of deceit in causing injury. 
“Duress consists in actual or threatened viclence ar impris- 
onment, the subject of It must be the 
himself, or his wife, parent, or child: and it must be inflicted 


or threatened by the other to the contract, or else 
Sie acing Wir Wis knowiedae ender he coanmane? 
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Willlam A. Anson, Principles of the Law of Contract 261-82 
(Arthur L. Corbin ed., 3d Am. ed. 1919). : 


“Few areas of the law of contracts have undergone such 
radical changes in the nineteenth and twentieth centuries as 
has the law governing duress. In Blackstone's time rallef 
from an agreement on grounds of Cureas was a possibility 
only if it was. coerced by actual (not imprison- 
ment or fear of toss of Iife or mb. ‘A fear of ae bs 
no duress; neither Is the fear of having one's house bumed, 
or one’s goods taken away or destroyed’; he wrote, ‘be- 
say es tases Caueaein ey hee ttin eG en are 
man may have satisfaction by recovering dam- 
Se Dace tultae dorian Gon te wine for tre lene 
of life, or limb.’ Today the general rute Is that any wrongful 
act or threat which overcomes the free will of a party 
constitutes duress. This simple statement of the law con- 
ceals a number of questions, facta as to the meanin 
of ‘free will’ and 1.°"* John D. Calamari & . 
Parillo, The Law of Contracts § 9-2, at 337 (8d ed. 1887). 
2. Broadly, a threat of harm made to compel a 
n to do ‘something against his or her will or 
judgment; esp., a a Se threat made by one 
— to compel a manifestation of seeming assenit 
y another person to a transaction without real 
volition. © A marriage that is induced by duress is 
generally voidable, 3. The use or threatened use of 
unlawful force — usu. that a reasonable person 
cannot resist — to-compel someone to commit an 
unlawful act. @ Duress is a recognized defense to a 
crime, contractual breach, or tort. See Model Penal 
Code § 2.09. See corrcion. 


aronn ep honey ; needs ee heap ea 
from duress. IS generally reg as a ica- 
tion, while duress is held 8 be an excuse. This means that 
the person who acts under necessity chooses to act in a 
Se ere once he poss See 
under duress acts in a way the law disapproves and 
WAIN. pak Conacion and puicenniant Erapeoehetn aod 
make 
unfair. This is so because to act under duress Is to act 
under pressures that a person of reasonable firmness 
would not be able to resist. Thus, both the theory of 


in3 
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duress of circumstances. See NECESSITY (1). 


duress of goods. 1. The act of seizing personal 
mold by force, or withholding it fori ab enti- 
dled party, and then extorting something as the 
condition for its release. 2. Demanding and taking. 
personal property under color of legal authority 
that either is void or for some other reason does 
not justify the demand. 


duress of imprisonment. The wrongful confining of 
a person to force the person to do something. 


duress of the person. Compulsion of a person by 
imprisonment, by threat, or by a show off force that 
cannot be resisted. 

duress per minas (par mt-nes). [Law Latin] Duress 
by threat of loss of life, loss of limb, mayhem, or 
other harm to a person. 


an 


seth oe SRR ZA pO eget 


ee > ie > 
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threat ne have satisfaction by recov- 

ering eq it Catanee: Lot io cutis connie cha 

bo made for the toss of life, or limb." 1 Willlam Blackstone, 
on the Laws of England 127 (1765). 


“Duress per minas 's a very rare defence; so rare that Sir 


James Stephen, in his tong forensic experience, never saw . 


a case in which it was raised. It has, however, 
that threats of the immediate infliction of death, ar even of 


that have 
ingle influence of such threats.” J.W. 


duty 


reasonably equivalent value of the property, and the 
‘transfer is presumed valid. BFP v. Resolution Trust 

Corp., 511 U.S. 531, 114 S.Ct. 1757 (1994). (Cases: 

Bankruptcy 2650. C.J.S. Bankruptcy § 156.] 


Dutch auction. See Auction. : 


Dutch-auction tender method. See Dutch auction (3) 


under AUCTION. 
Dutch lottery. See toTtery. 


dutiable (d[y]oo-tee-a-bal), adj. Subject to a duty <du- 
tiable goods>. . 


duty. I. A legal obligation that is owed or due to 
another and that needs to be satisfied; an obligation 


economic duress. An unlawful coercion to perform 
by threatening financial injury at a time when one 
cannot exercise free will. — Also termed busi 
compulsion. 
“Courts have shown a willingness to tha ‘concept 
of ‘economic duress.’ or benchne hits bean hefd that a 
defence on these grounds may be available to the purchas- 
er of a ship from a shipbuilder, Hf the latter extracts a 


promise of extra perme a@ condition 
ship.” P.S. ; introduction to the Law of Contract 
(Gd ed. 1983). 

moral duress. An unlawful coercion to perform by 
unduly influencing or taking advantage of the 
weak financial position of another. @ Moral duress 
focuses on the inequities of a situatuon while eco- 
nuinic duress focuses on the lack of will or capacity 
of the person being influenced. 


duressor (d[y]o-res-ar). A person who coerces another 
rson to do something against his or her will or 
judgment. 


Durham (dor-am). One of the three remaining county 
latines in England, the others being Chester and 
ncaster. @ Its jurisdiction was vested in the Bisho 

of Durham until the statute 6 & 7 Will. 4, ch. ! 
vested it as a separate franchise and royalty in the 
Crown. The jurisdiction of the Durham Court of 
Pleas was tvansferred to the Supreme Court of Judi- 
cature by the Judicature Act of 1878, but Durham 
continued to maintain a Chancery Court according 
to the Palatine Court of Durham Act of 1889. See 
COUNTY PALATINE, 


Durham rule. Criminal law. A test for the insanity . 


defense, holding that a defendant is not criminally 
responsible for an act that was the product of mental 
disease or defect (Durham v, United States, 214 F.2d 
862 (D.C. Cir. 1954)). @ Formerly used in New 
Hampshire and the District of Columbia, the Durham 
rule has been criticized as being too broad and is no 
longer accepted in any. American jurisdiction. — 
Also termed product test. See INSANITY DEFENSE. (Cases: 
Criminal Law €48,] 
Durrett rule. Baukrujitcy, The principle that a transfer 
of property in exchange for less than 70% of the 
property's value should be invalidated as a preferen- 
tial transfer. Durrett v. Washington Nat'l Ins. Co., 621 
F.2d 201 (Sth Cir. 1980); 11 USCA § 548. @ This 
rule has been applied most frequently to foreclosure 
Sales. But it has essentially been overruled by the 
U.S. Supreme Court, which has held that, at least for 
mortgage foreclosure sales, the price received at a 
regularly conducted, noncollusive sale represents a 


for which somebody clse has a corresponding right. 


n q teas 
[MJany factors Mine bond ch Bistety. oor toees of 
morals and justice, the conveniance of administration of the 
rule, and our social ideas as to where loss should fall.” 
PA lan a ca 1,15 


“A classic Engfish definition [of duty] from the late nine- 
pride Fens wiser citamomrioee lace 


ordinary sense would recognize the 

af of injury to the other #! ort skit 7e were 

not used, a d to use ordi skill and care to 
avoid the injury. A much quoted American judicial definition 
o emp! a s on 
those in the range of appre- 


risk 
hension.' At about the same tima, one of the most creative 
of American faw teachers defined duty as a complex of 
factors, including administrative, economic, and moral 


ones, to be appited by judges in their anatyses of the legal 
stren: f personal injury cases.” Marshal S. Shapo, 
Buy Dat Sexk (O77) chai 

“While courte ently tablishing ‘duty’ is the 
first uae tran tdnidusl case courts commonly 


sonable risk of harm,’ or to with 
of reasonable conduct.” Though cast In the ge of 
duty, these fo snthrdpe BL Ade ope to the 


negligence is the standard of ." Restate- 
ment (Third) of Torts § 6 cmt. a (Discussion Bratt 1999). 
absolute duty. 1. A duty to which no corresponding 
right attaches. @ According to rae Austin's legal 
philosophy, there are four kinds of absolute 
duties: (1) duties not regarding persons (suchas 
those owed to God and to lower animals), (2) 
duties owed to persons indefinitely (i.c., to the 
community as a whole), (3) self-regarding duties 
(such as the duty not to commit suicide), and (4) 
duties owed to the sovereign. | John Austin, The 
Providence of Jurisprudence Determined 400 (Sarah 
Austin ed., 2d ed. 1861). 2. A duty as to which 
nothing but lapse of time remains necessary to 
make immediate performance by the promisor 
obligatory. 

active duty. See positive duty. 

bench: duty. A duty to take a positive step to 
do something. * 


conditional duty. A duty that is conditioned on the 
occurrence of an cvent other than the lapse of 
time. 


contractual duty. 1. A duty arising under a particu- 
Jar contract. [Cases: Contracts 1, C.].S. Contracts 


duty 


§§ 2-3, 9, 12.) 2. A duty imposed by the law of 
contracts. 


delegable duty. A duty that may be transferred to 
. another to perform. See ASSIGNMENT. 


duty to act. A duty to take some action to prevent 
. harm to another, and for the failure of which one 
may be liable depending on the relationship of the 
parties and the circumstances. [Cases: Negligence 
210. CJ.S. Negligence §§ 32-33, 36, 39-40, 60, 
79.) a t's 


duty to defend. Insurance. The obligation of an 
insurer to provide an insured with a legal defense 
against claims of liability, within the terms of the 
policy. ¢ The duty to defend applies if the terms of 
the policy and the facts of the claim allow an 
ambiguity about whether the insurer will have a 
duty to indemnify the insured. It does not apply if 
no such ambiguity exists. 


duty to indemnify. An obligation to compensate 
another for the other's loss. @ The duty arises 


under the terms of an agreement, which governs: 


the extent of the duty. An insurance policy is 
fundamentally an indemnification agreement, but 
the duty is often made a part of other contracts as 
well. 


duty to settle. Insurance. The obligation of an insur- 
er io negotiate and settle third-party claims against 
an insured in good faith. 

duty to speak. A requirement (not eget a duty) to 
say something to correct another's false impres- 
sion. ® For example, a duty to speak may arise 
when a person has, during the course of negotia- 
tions, said something that was true at the time but 
that has ceased to be true before the contract is 
signed. (Cases: Fraud €17.] 


yt aie duty. A duty enforceable in a court of 
chancery or in a court having the powers of a 
court in chancery. 


imperfect duty. 1. A duty that, though recognized 
by law, is not enforceable against the person whu 
owes it. 2. A duty that is not fit for enforcement 
but should be left to the discretion and conscience 
" of the person whose duty it is. 
implied duty of cooperation. A duty existing in 
every contract, obligating each party to cooperate 
with, or at least not to wrongfully hinder, the 
other party's performance. @ Breach of this im- 
plied duty excuses performance. [Cases: Contracts 
168. C.J.S. Contracts §§ 346-347.) 
legal duty. A duty arising by contract or by opera- 
tion of law; an obligation the breach of which 
would give a legal remedy <the legal duty of 
" parents to support their children>.- 


moral duty. A duty the breach of which would be a 
moral wrong. — Also termed natural duty. 

negative duty. A duty that forbids someone to do 
something; a duty that requires someone to ab- 
stain from something. — Also termed passive duty. 
noncontractual duty. A duty that arises indepen- 
denuy of any contract. 


One 


. areas, though delega' 


might not have barred the 
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nondelegable duty (non-del-a-ga-bal). 1. Contracts. A 
duty that cannot be delegated by a contracting 
party to a third party. @ If a contracting party 
purports to delegate the duty, the other party can 
rightfully refuse to accept performance by the 
third party. (Cases: Assignments ¢°19; Principal 
_and Agent 27. C.J.S. Agency § 49; Assignments 
_ §§ 32-33.) 2. Torts. A duty that may be delegated 
to an independent contractor by a principal, who 
retains primary (as opposed to vicarious) re:ponsi- 
bility if the duty is not properly performed. @ For 
example, a landlord's duty to maintain common 
ted to a service contractor, 
remains the landlord’s responsibility if someone is 
injured by improper maintenance. {Cases: Master 
and Servant €=315; Negligence ©1204. C.J.S. 
E -E: Relationship §§ 231-235, 242, 
244-246, 248, 251-252, 254-255; Negligence 
§§ 532-535.) 


fect duty. A duty that is not merely recognized 
y the law but is actually enforceable. 


duty. A duty that requires a person either 

to do some definite action or to engage in a 

conned course of action. — Also termed active 
uly. 

renin’ duty. A duty that one is already legally 


und to perform. See PREEXISTING-DUTY RULE. 


ab apiece duty. A discretionary judicial duty 
that a nonjudicial officer may perform under some 
circumstances. 


2. Any action, performance, task, or observance 
owed by a person in an official or fiduciary capacity. 


discretionary duty. A duty that allows a person to 
exercise judgment and choose to perform or not 
perform. Cf. ministerial duty. 


duly of candor (kan-dor). A duty to disclose materi- 
al facts; esp., a duty of a director seeking share- 
holder approval of a transaction to disclose to the 
shareholders all known material facts about the 
transaction. [Cases: rig Claret 307, 312(5). 
ey Corporations §§ 476-479, 500-501, 503, 


duty of candor and good faith. Patents. A patent 
applicant's responsibility to disclose to the U.S. 
Patent and Trademark Office all known informa- 
tion relevant to the invention’s patentability, esp. 
prior art, novelty, and embodiment. @ If an appii- 
cant fails to be candid in disclosing all relevant 
information, the PTO may reject the application. 
If the patent issues and undisclosed but relevant 
information is discovered later, the patent may be 
invalidated, and the applicant charged with fraud 
on the PTO, even if the undisclosed information 
atent’s issuance. 
(Cases: Patents 97. C.J.S. Patents §§ 135-138, 
145, 178.] 

duty of fair representation. A labor union's duty to 
represent its member employees fairly, honestly, 
and in good faith. {Cases: Labor Relations 219. 
C.J.S. Labor Relations § 213.] 

duty 6, faith and fair dealing. A duty that is 
empl e sine Bava heh relsuonshing: requir- 
ing the parties to deal with each other fairly, so 
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that neither prohibits the other from realizing the 
agreement's benefits. See GOOD FAITH; BAD FAITH. 
f : Contracts 168, 189. CJ.S. Contracts 
§§ 341-342, 346-347.) ; 


. duty of loyalty. A person's duty not to engage in 


selt-dealing or otherwise use his or her position to 
further personal interests rather than those of the 
beneficiary. @ For example, directors have a duty 
not to engage in self-dealing to further their own 
personal interests rather than the interests of the 
corporation. 


fiduciary og apd mageons ae A duty of ut- 
most ith, trust, confidence, and candor 
owed by a fiduciary (such as a lawyer or corporate 
officer) to the beneficiary (such as a lawyer's client 
or a shareholder); a duty to act with the highest 
degree of honesty and loyalty toward another per- 
son and in the best interests of the other person 
(such as the duty that one partner owes to dnoth- 
er). See ripuctary; fiduciary relationship under RELA- 
TionsHiP, (Cases: Fraud ¢7.]} 


ministerial duty. A duty that requires neither the 
exercise of official discretion nor judgment. Cf. 
discretionary duty. 
proprietary duty. A duty owed by a governmental 
entity while engaged in a proprietary, rather than 
governmental, activity. [Cases: Municipal Corpora- 
tions 6725. C.J.S. Municipal Corporations § 664.) 
3. Torts. A legal oe from a standard 
whi 


of care, the violation of which subjects the actor to 
liability. — Also termed duty of care. (Cases: Negli- 


” gence 210. C.J.S. Negligence §§ 32-33, 36, 39-40, 


60, 79.) 4. .A tax imposed on a commodity or 
transaction, esp. on imports; impost. @ A duty in this 
sense is imposed on things, not persons. 
account duty. An inheritance tax payable by a 
decedent's beneficiary. 
ad valorem af A tax calculated as a percentage 
of an imported product's value. Cf. compound dutx; 
Specific duty. 
comfound. duty. A tax based on a combination of 
imported goods’ weight, volume, or item count, 
plus a percentage of their value. Cf. ad valorein 
duty; specific duty. 
countervailing duty. A tax imposed on manufactur- 


ers of imported goods to protect domestic industry 
by offsetting subsidies given by foreign govern- 


“ments to those manufacturers. [Cases: Customs 


Duties € 21.5. C.J.S. Customs Duties §§ 135-152.) 


customs duty. A tax levied on an imported or 
exported commodity; esp., the federal tax levied 
on goods shipped into the United States. 


death duty. An estate tax or inheritance tax. — 
Also termed estate duty. 

duty of detraction. A tax on property acquired by 
succession or will and then removed from one 
state to another. 


estate duty. Hist. English law. A tax imposed on the 
principal value of all property that passed on 
death, @ Estate duties were first imposed in 1889. 
A capital transfer tax replaced it im 1975. Since 


duty to mitigate 


1986, an inheritance tax has applied instead, with 
exceptions for certain transactons entered into 
before then. See death duty. . Aye 


import duty. A tax on the importation of a prod- — 
uct. — Also termed duty on import. 


legacy duty. See legacy tax under TAX. 


probate duty. A tax assessed by the government 
either on every will admitted to probate or on the 
gross value of the decedent's personal property. 


specific duty, A tax calculated on an import's 
weight, volume, or item count. Cf. ad valorem duty; 
compound duty. 

succession duty. A tax payable by the successor to 
real property, esp. when the successor has not 
purchased the property for value but has succeed- 
ed to the property in some other way. 


tonnage duty. A charge imposed on a commercial 
vessel for entering, remaining in, or leaving a port, 
usu. assessed on the basis of the ship's weight. @ 
U.S. Const. art. I, § 10, cl. 3 prohibits the states 
from levying tonnage duties. — Also termed ton- 
nage lx; rier i [ : Commerce 678; Ship- 

ing 7. CJS. Commerce § 120; Shipping 
fs 8-20.) 


unascertained duty. A preliminary, estimated pay- 
ment to a customs collector of the duty that will be 
due on final accounting. ® An importer pays this 
duty to receive permission to land and sell the 
goods. 
duty-bound, adj. Required by legal or more! obli- 
i to do something <Junes is duty-bound to 
eliver the goods by Friday>. 


duty-free, adj. Of or relating to products of foreign 
origin that are not subject to import or export taxes. 


duty judge. See yunce. 
duty of care. See pu't'y 13). 


duty of the flag. Hist. A maritime ceremony by which 
a foreign vessel struck her flag and lowered her 
topsail upon meeting the British flag. @ The ceremo- 
ny was an acknowledgment of British sovereignty 
- over the British seas. 


duty of tonnage (tan-ij). See tonnage duty under puty 
(4h. 


duty of water. The amount of water necessary to 
irrigate a given tract. 
duty on import. Sce import duly under DUTY @. 


duty-to-defend clause. Insurance. A liability-insurance 
provision obligating the insurer to take over the 
defense of any lawsuit brought by a third party 
ayinst the insured on a cdaim that falls within the 
nolicy’s coverage. See duly ia defend under ouvry co. 
Cases: Insurance 92911, CS. Aasunauee 
§§ 1144-1145.] 


duty to mitigate (mit-i-gayt). A nonbreaching party's 
or tort victim's duty to make reasonable efforts to 
limit losses resulting from the other party's breach 
or tort, @ Not doing so precludes the party from 
collecting damages that might have been avoided. 
See MIVIGATION-OF-DAMAGES DOGTRINE. (Cases: Sales 


duumviri 


@=384(1), 418(7). C.J.S. Sales §§ 363, 365-366, 
391-393, 403.) _ 

duumviri (d{y]oo-om-va-r1), n. pl. [fr. Latin due “two” 
+ viri “men"] 1. Roman law. Magistrates elected or 
appointed in pairs to hold an o or perform a 


function. * ar 
duumviri municipales (d{[y]}oo-am-va-ri_ myoo-nis-a- 
pay-leez). [Latin] ‘I'wo judicial magistrates annually 
elected in towns and colonies. 
duumviri navales (d[y}oo-em-ve-ri no-vay-leez). 
{Latin} Two officers appointed to man, equip, and 
refit the navy. 
2. Two peers in authority. — Also termed duovivi. 
dux (dks), n. [fr. Latin ducere “to lead”) 1. Roman law. 
An a commander. 2. Roman law. A military gov- 
ernor of a province, © This term was eventually used 
also as a utle of distinction. 3. Hist. (cap.) Duke; a 
title of nobility. See nuke. 
DWAI, abbr. Driving while ability-impaired. See priv. 
ING UNDER ‘THE INFLUENCE. 
dwell, vb. 1. To remain; to linger <the case dwelled in 
her memory>. 2. To reside in a place permanently 
or for some period <he dwelled in California for 
nine years>. 
dwelling defense. See Gast’.£ DOCTRINE. 
dwelling house. 1. The house or other structure in 
which a person lives; a residence or abode. 2. Real 
estate. The house and all buildings attached to or 


connected with the house. 3. Critatnal law. A build- 


ing, a part of a building, a tent, a mobile home, or 
another enclosed space that is used or intended for 
use as a human habitation. @ The term has referred 
to connected buildings in the same curtilage but now 
pian includes only the structures connected ei- 
ther directly with the house or by an enclosed pas- 
sageway. — Cften shortened to dwelling. — Also 
termed (archaically) mansion house; (more broadly) 
dwelling place. (Cases: Burglary 4. C.J.S. Burglary 
§§ 27-28, 30-37,] 

“A ‘dweiting house’ cr ‘dwelling’ has been defined tn con- 

nection with the crimes of arson as any house intended to be 

occupied as a Lapestlarey or an 


enclosed » permanent 
or tem) , in which human usualy , todga, or 
reside. Ha a Rot used cconeny ee) tt 
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is characterized as a dwelling if there Is intemal communt 
cation between the two of the bullding. Owellings 
Inctude mobile homes a boat, if the person resides on 
fies Jur. 2d Arson and Related Offenses § 13, at 789 


quasi-dwelling-house. Hist. Any outbuilding, such 
* as a burn, that is in proximity to the building used 
_ asa residence. See BURGLARY (). 
DWIL. abbr. pwsving wits INTOXICATED. 


DWOP (dee-wop). abbr. See dismissal for want of prose- 
cution wnder DISMISSAL (1). 

DWOP docket. See Docker (2). 

dyarchy (dt-ahr-kee), 7. [fr. Greek dy “two” + archein 
“rule”] See DIARCHY. 

dyathanasia (di-ath-a-nay-zha), n. The act of permit- 
ting death to occur naturally by withholding, termi- 
nating, or not offering life-prolonging treatments or 
intervention. — Also termed passive mercy killing. See 


EUTHANASIA, 
Dyer Act. A federal law, originally enacted in 1919, 


‘uanaking it unlawful either (1) to transport a stolen 


motor vehicle across state lines, knowing it to be 
stolen, or (2) to receive, conceal, or sel] such a 
vehicle, knowing it to be stolen. 18 USCA 
§§ 2311-2313. — Also termed National Motor Vehicle 
Theft Act. (Cases: Automobiles 934]. C.J.S. Motor 
Vehicles §§ 1528-1531, 1533-1540.) 


dyet. See DIET. 

dying declaration. See DECLARATION (6). 
dying without issue. See FAILURE OF ISSUE. 
dynamite charge. See ALLEN CHARGE. 
dynamite instruction. See ALLEN CHARGE. 


dynasty. 1. A powerful family line that continues for a 
long time <an Egyptian dynasty>. 2. A powerful 
group of individuals who control a particular indus- 
try or field and who control their successors <a 
literary dynasty> <a banking dynasty>. 

dynasty trust. See Trust. 


dysnomy (dis-na-mee), n. [fr. Greek dys “bad” + 
nonws “law"] The enactment of bad legislation. Cf. 
EUNOMY. 


"RAO HE SESS A at 62 ARK SS 


re ie? RTP aes anaaee 


eadem f apiope cum defuncto (ee-ay-dam par-soh-na 
kem di-fangk-toh). (Law Latin] Hist. The same per- 
son as the decedent. @ An heir having full title to the 
decedent's property was legally viewed to be the 
same person as the decedent. 


ea intentione (ee-a in-ten-shee-oh-nee). [Latin] With 
that intent. 


EAJA. abbr. 2QuAL ACCESS TO JUSTICE ACT. 


* E&:O0 insurance. See errors-and-omissions insurance un- 
der INSURANCE. 


earl. A title of nobility, formerly the highest in Eng: 
land but now the third highest, ranking between a 
marquis and a viscount. @ This title corresponds with 
the French come and the German graf. Originating 
with the Saxons, this title is the most ancient of the 
English ar William the Conqueror first made 
the title hereditary, giving it in fee to his nobles. No 
territorial, private, or judicial rights now uccompany 
the title; it merely confers nobility and a hereditary 
seat in the House of Lords. 


earldom. The dignity or jurisdiction of an earl. @ Only 
the dignity remains now, the jurisdiction having 
been given over to the sheriff. See picxrry. 

earles-penny. Hist. Money piven in part payment; EAR. 
Nest. — Also termed carl's penn;. si 

Eari Marshal of England. A great officer of state, wh 


historically had jurisdiction over several courts, in- 
cluding the court of chivalry and the court of honor. 


@ Under this office is the herald's office, or college of 


arms. The Earl Marshal was also a judge of the 
Marshalsea court, now abolished. This office is quite 
ancient. Since 1672, it has been hereditary in the 
family of Howards, Dukes of Norfolk. — Often 
shortened to Earl Marshal. 
earls peony. See EARLES-PENNY, 
earmark, n. 1. Originally, a mark upon the car — a 
mode of marking sheep and other animals. (Cases: 
Animals 5. C.J.S. Animals § 15.) 
“When now-a-days we that ‘money has no ear-mark,” 
we are ail 10a pracie which n a prebabily played 
a @ part in ancient law. Cattle were ear-marked or 
led, and this enabled their owner to swear that they 
Sey Scans ae cit 
'e fi 
from anothers ox, but that all oxen, or all oxen of a certain 
large class, are equivalent. The posse of yong ten as 
moncy has rested on this supposition.” 2 Frederick Pollock 
& Frederic W. Maitland, Hi of English Law Before the 
Time of Edward 1 151-52 (2d ed. 1899). 


2. A mark put on something (such as a coin) to 
distinguish it from another. 


earmark, vb. 1. To mark with an earmark. 2. To set 
aside for a specific purpose or recipient. 
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earmarking doctrine. Bankruptcy. An equitable princi- 
ple that when a new lender inakes a loan to enable a 
debtor to pay off a specified creditor, the funds are 
specifically set aside for that creditor so that, if the 
ebtor lacks control aver the disposition of the . 
funds, they do not become part of the debtor's estate 
and thus = to a preference. (Cases: Bankruptcy 
2610. C.j.S. Bankruptcy § 136.] . 


earn, vb. 1. To acquire by labor, service, or perform- 
ance. 2. To do something that entitles one to a 
reward or result, whether it is received or not. 


earned income. See INCOME. 

earned-income credit. See Tax CREDIT. 

earned land. See LAND. 

earned premium. See PREMIUM (1). 

earned surplus. See retained earnings under EARNINGS. 
earned time. See TIME. 


earner. 1. One who produces income through person- 
al efforts or property or both. 2. Property or an asset 
that produces income for its owner. 


earnest, n. 1. A nominal payment or token act that 
serves as a pledge or a sign of gocd faith, esp. as the 
artial purchase price of property. © Though not 
legally necessary, an earnest may help the parties 
come to an agreement. 2. EARNEST MONEY. 


earnest money. A deposit paid (often in escrow) by a 
prospective buyer (esp. of real estate) to show a 
good-faith intention to complete the transaction, and 
ordinarily forfcited if the buyer defaults. @ Although 
earnest money has traditionally been a nominal sum 
(such as a nickel or a dollar) used in the sale of 
gouds, it is not a mere token in the real-estate 
context: it may amount to many thousands of dol- 
lars. — Also ssh earnest; bargain money; als 
money; hand money. Cf. BinveR (2, dowa payment under 
ravMent. [Cuses: Vendor and Purchaser 69.1, 182. 
C.J.S. Vendor and Purchaser §§ 135, 137-138, 425.} 

“The amount of earnest d ted rarely exceeds 10 
percent of the purchase price’ ane ts primary Capos is to 


serve as a source of of damages should the buyer 
default. Earmest mo: not essential to make fod palace 
agreement binding if the buyer's and seller's ange of 


mutual promises of performance (that Is, the buyer's prom- 
ise to purchase the seller's promise to sell at Sasa 


fied and terms) constitutes the consideration for the 
contract.” John W. . The Language of Real Estate 131 
(4th ed. 1993). ; 
earnest-penny. Sec Gov’s PENNY. 
earning asset. See Asser. 


earning capacity. A person's ability or power to earn 
money, given the person's talent, skills, training, and 
experience. ® Earning capacity is one element con- 
sidered when measuring the damages recoverable in 


eamings 


a personal-injury lawsuit. And in family law, earning 
capacity is considered when awarding child support 
and spousal maintenance (or alimony) and in divid- 
ing property between spouses upon divorce. — 
termed earning power. See LOST EARNING CAPACITY, 


, earnings. Revenue gained from labor or services, 


from the investment of capital, or from assets. See 
INCOME. : ; 


me dots retained earnings. Retained earnings 
that a company’s board denqnees for a distinct 
use, and that are therefore unavailable to pay 
dividends or for other uses. — Also termed approp- 
riated surplus, surplus revenue; suspense reserve. 
Suture earnings. See lost earnings. 

gross earnings. See gross income under INCOME. 


lost earnings. Wages, salary, or other income that a 
person could have earned if he or she had not lost 
a job, suffered a disabling injury, or died. @ Lost 
earnings are typically awarded as damages in per- 
sonal-injury and  wrongful-termination cases. 
There can be past lost earnings and future lost 
earnings. Both are subsets of this category, though 
legal writers sometimes loosely use future earnings 
as a synonym for lost earnings. Cf. LOST EARNING Ca- 
pacity. (Cases: Damages ¢737. C.J.S. Damages 
§§ 54-55.) 


net earnings. See net mcome under INCOME, 
ongoing earnings. See uperating earnings, ° 

ing earnings. Business income calculated in 
violation of generally accepted accounting princi- 
ples by including income items and uding 
various business expenses. © Many companies use 
operating earnings to favorably skew their price- 
earnings (P/E) ratios. Because the rationales for 
the underlying calculations vary from company to 
company, and from period to period get a 
com ’ aor g earnings are almost always 
artificially inflated and anrelesbie The term operat- 
ing earnings is meaningless under generally accept- 
ed accounting principles. — Also termed pro forma 
earnings; economic earnings; core earnings; ongoing 
earnings; earnings excluding special items. See PRICE- 
EARNINGS RATIO. 
pretax earnings. Net earnings before income taxes. 


pro forma earnings. See operating earnings. 
real earnings. Earnings that are adjusted for infla- 
tion so that they reflect actual purchasing power. 


retained earnings. A corporation's accumulated in- 
come after dividends have been distributed. — 
Also termed eamed surplus; undistributed profit. 
(Cases: Corporations 7151. C.J.S. Corporations 
§ 293.) 

surplus earnings. The excess of corporate assets 
over liabilities within a given period, usu. a year. 
(Cases: Corporations €°152. C.J.S. Corporations 
§§ 295-299. 

earnings and profits. Corporations. In corporate taxa- 
tion, the measure of a corporation's economic capac- 
ity to make a shareholder distribution that is not a 
return of capital. ® The distribution will be dividend 


income to the shareholders to the extent of the 
e 
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corporation's current and accumulated earnings and 
profits. Cf. accusulated-earnings tax under TAx; acci- 
mulated taxable income under income. [Cases: Internal 
Revenue ¢€=3830.1-3845. C.J.S. Internal Revenue 
§§ 381-382.) 


earnings excluding special items. See operating earn- 
ings under EARNINGS. 

earnings per share. Corporations. A measure of corpo- 

_ fate value by which the corporation’s net income is 
divided by the number of outstanding shares of 
common stock. @ Investors benefit from calculating a 
corporation's earnings per share, because it hely s 
the investor determine the fair market value of che 
corporation's stock. — Abbr. EPS. 


fully diluted earnings per share. A corporation's net 
income — assuming that all converuble securities 
had been transferred to common equity and all 
stock options had been exercised — divided by the 
number of shares of the corporation's outstanding 
common stock. 


earnings-price ratio. See earnings yield under yiELn. 
earnings report. See INCOME STATEMENT. 
earnings yield. See vietn. 


earncut agreement. An agreement for the sale of a 
business whereby the buyer first pays an agreed 
amount up front, leaving the final purchase price to 
be determined by the business's future profits. ¢ The 
seller usu. helps manage the business for a period 
after the sale. — Sometimes shortened to earnout. 


carwitness. A witness who testifies about something 
that he or she heard but did not see. Cf. evewsrness. 


easement (eez-mant). An interest in land owned by 
another person, consisting in the right to use or 
control the land, or an area above or below it, fur « 
specific limited purpose (such as to cross it for access 
to a public road). @ The land benefiting from an 
easement is called the dominant estate; the land bur- 
dened by an easement is called the servient estate. 
Unlike a lease or license, an easeinent may last 
forever, but it does not give the holder the right to 
, take from, improve, or sell the land. The 
primary recognized easements are (1) a right-of-way, 
(2) a right of entry for any purpose relating to the 
dominant estate, (3) a right to the support of land 
and buildings, (4) a right of light and air, (5) a right 
to water, (6) a right to do some act that would 
otherwise amount to a nuisance, and (7) a right to 
place or keep something on the servient estate. 
pesilvica es Cf. prorrr A pape — Also CTs 
private right-of-way. [Cases: ments G1. CS. 
Easements §§ 28 13-14, 21-22, 24, 53-55, 57-58, 
89.] 


access easement. An easement allowing one or 
more persons to travel across another's land to get 
to a nearby location, such as a road. @ The access 
easement is a common type of easement by neces- 
sity. — Also termed easement of access; easement of 


way; easement of passage. 
adverse easement. See prescriptive easement. 
affirmative easement. An easement that forces the 


servient-estate owner to permit certain actions by 
the easement hokler, such as discharging water 
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onto the servient estate. — Also termed positive 
easement. CF. negative easement. 


for the 
rpose of washing d clothes, and the to 
Mollet fused on iho end ot another.” Pater Butt, Land 
Law 305 (2d ed. 1988). 
apparent easement. A visually evident easement, 
such as a paved trail or a sidewalk. (Cases: Ease- 
ments 22. C.J].S. Easements §§ 113-115.) 


appendant easement. See easement appurtenant. 
appurtenant easement. See easement appurtenant. 


avigational easement. An easement permitting un- 
impeded aircraft flights over the servient estate. — 
Also termed avigation easement; aviation easement;. 


flight easement; navigation easement. (Cases: Aviation: 


3. C.J.S. Aeronautics and Aerospace §§ 7-9.) 


common easement. An easement allowing the ser- 
vient landowner to share in the benefit of the 
easement. — Also termed nonexclusive easement. 
(Cases: Easements 88. C.J.S. Easements §§ 57, 
143-144, 146-147, 165-167.] 


continuous easement. An easement that may be 
enjoyed without a deliberate act of the party 
claiming it, such as an easement for drains, sewer 
pipes, lateral support of a wail, or light and air. — 
Also termed (in Louisiana) continuous servitude. CF. 
discontinuous easement. (Cases: Easements €=38. 
C.J.S. Easements §§ 57, 143-144, 146-147, 
165-167.) 


determinable easement. Au easement that tecmi- 
nates on the happening of a specific event. 


discontinuous easement. An easement that can be 
enjoyed only if the party claiming it deliberately 
acts In some way with regard to the servient estate. 
@ Examples are a right-of-way and the right tw 
draw water. — Also termed discontinuing easement; 
noncontinuous easement; nonapparent easement; (in 
Louisiana) disconlinuous servitude. Cf. continuous 
easement. (Cases: Easements €38. C.J.S. Easements 
§§ 57, 143-144, 146-147, 165-167.) 


easement appurtenant. An easement created to 
benefit another tract of land, the use of easement 
being incident to the ownership of that other 
tract. — Also termed appurtenant easement; appen- 
dant easement, pure easement; easement proper. CI. 
easement in gross. (Cases: Easements <=§. C.J.S. 
Easements §§ 4, 10-11, 20.] 


easement by estoppel. A court-ordered easement 
created from a voluntary servitude after a person, 
mistakenly belicving the servitude to be perma- 
nent, acted in reasonable reliance on the mistaken 
belief. (Cases: Estoppel 82. C.J.S. Estoppel § 90.) 
easement by implication. See implied easement. 

easement by necessity. An easement created by op- 
eration of law because the easement is indispens- 
able to the reasonable use of nearby property, 
such as an easement connecting a parcel of land to 
a road. — Also termed easement of necessity; necessary 


easement 


way. (Cases: Easements 18. C.J.S. Easements 
§§ 63, 69, 75-77, 91-97, 99-101, 103-109.) 


easement by prescription. See prescriptive easement. 
easement in gross. An easement benefiting a partic- 
ular n and not a particular piece of land. @ 
The beneficiary need not, and usu. does not, own 
any land adjoining the servient estate. Cf. easement | 

rtenant. (Cases: Easements €93. C.J.S. Ease- 
ments §§ 4, 10-11, 20.] 


easement of access. See access easement. 


easement of convenience. An easement that increas- 
es the facility, comfort, or convenience of enjoyin 
the dominant estate or some right connected wi 
it. 

easement of natural support. See lateral support un- 
der SupPORT (9). 


easement of necessity. See easement by necessity. 
easement of passage. See access easement. 
easement of way. See access easement. 
easement proper. See easement appurtenant, 


equitable easement. 1. An implied easement created 
by equity when adjacent lands have been created 
out of a larger tract. @ Such an easement is usu. 
created to allow implied privileges to continue. 
(Cases: Easements C716. C.J.S. Easemenis §§ 3, 
61-65, 68-71, 74, 79-81, 88.) 2. See restrictive 
covenant (1) under COVENANT (4). 


exclusive casement. An easement that the holder 
has the sole right to use. Cf. common easement. 
[Cases: Easements € 952. CJS. Easements 
§§ 164-167.] 


flight easement. See avigational easement. 


floating easement. An easement that, when created, 
is not limited to any specific part of the servient 
estate. [Cases: Easements 946. C.J.S. Easements - 
§ 152.) 


we easement. A common-law easement that 
gives the dominant-estate owner the right to flood 
a servient estate. as when land near a dam is 
fluuded to maintain the dam or to control the 
water level in a reservoir. (Cases: Waters and 
Water Courses @7165. C.J.S. Waters §§ 38-42.) 


implied easement. An easement created by law after 
an owner of two parcels of land uses one parcel to 
benefit the other to such a degree that, upon the 
sale of the benefited parcel, the purchaser could 
reasonably expect the use to be included in the 
sale. — Also termed easement by implication; way of 
necessity. (Cases: Easements 15-19. C.J.S. Ease- 
ments §§ 3, 13, 61-88, 90-109, 149.] 


intermittent easement. An cascment that is usable 
or used only from time to time, not regularly or 
continuously. 


light-and-air easement. A negative easement pre- 
venting an adjoining landowner from constructing 
a building that would prevent light or air from 
reaching the dominant estate. Sce tive easement. 
Cf. solar easement. [Cases: Easements G11, 19, 45. 
C.J.S. Easements §§ 51-52, 85-87, 151.] 


Easter-offerings 


mineral easement. An easement that permits the 
holder to enter the pmperty to remove minerals 
from it. (Cases: Mines and Minerals €55(6). C.J.S. 
Mines and Minerals §§ 177, 180, 182-185, 428, 
434-435,] 


navigation easement. 1. An easement giving the 
federal government the right to regulate navigable 
waters, even when the regulation interferes with 
private water rights. [Cases: Navigable Waters 
16. C.J.8. Navigable Waters §§ 40-44, 46.] 2. See 
avigational easement. , 


negative easement. An easement that prohibits the 
servient-estate owner from doing something, such 
as building an obstruction. Cf. affirmative easement. 
(Cases: Covenants €=20; Easements @13. C_].S. 
Easements § 59.) ~ 

confer no right of entry, but 


neighbouring land to Pld: he 
Bult Land Low 303 (2dod. 1858). 


nonapparent easement. See discontinuous easement. 
noncontinuous easement. See discontinuous easement. 
nonexclusive easement. See common easement. 
positive easement. See affinnative easement. 


easement, An easement created from 
an open, adverse, and continuous use over a statu- 
tory period. — Also termed easement by prescription; 
adverse easement. See ADVERSE POSSESSION. [Cases: 
Easements €5—11. C.J.S. Easements §§ 13-51.) 


private easement. An easement whose enjoyment is 
restricted to one specific person or a few specific 

le. (Cases: Easements 52. C.J.S. Easements 
§§ 164-167.) 


public easement. An easement for the benefit of an 
entire community, such as the right to travel down 
a street or a sidewalk. 


pure easement. See easement appurtenant. 


quasi-easement. 1. An easement-like righi occur- 
ring when both tracts of land are owned by the 
same person. @ A quasi-easement may become a 
true easement if the landowner sells one of the 
tracts. 2. An obligation or license that relates to 
land but that is not a true easement — for exam- 

le, a landowner's obligation to maintain the fence 
beeen the landowner's tract and someone else's 
tract. 


reciprocal tive easement. An casement created 
when a landowner sells part of the land and 
restricts the buyer's use of that part, and, in turn, 
that same restriction is placed on the part kept by 
the landowner. @ Such an easement usu. arises 
when the original landowner creates a common 
scheme of development for smaller tracts that are 
carved out of the original tract. (Cases: Covenants 
20; Easements 13. C.J.S. Easements § 59.) 


reserced casement. An easement created by the 
grantor of real property to bencfit the grantor's 
retained property and to burden the granted 
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es eg [Cases: Easements > 14. C.].S. Easements 
§ 60.) ; 


secondary easement. An easement that is appurte- 
nant to the primary or actual easement; the right 
to do things that are necessary to fully enjoy the 
easement itself. [Cases: Easements €38. CJS. 
Easements §§ 57, 143-144, 146-147, 165-167.) 


solar easement. An easemcnt created to protect the 
dominant estate’s exposure to the direct rays of 
the sun. @ A solar easement is often created to 
prevent the servient-estate owner from construct- 
ing any building that would cause shadows on the 
dominant estate, thus interfering with the use of a 
solar-energy system. Cf. light-and-uir casement, 
(Cases: Easements 1], 19, 45. C.J.S. Easements 
§§, 51-52, 85-87, 151.) 

“Solar easements ... remain difficutt to describe because 

of the relationship of the sun to the earth. Shadow variables 

Include tand slope, terrain, so!-r orientation, latitude, time of 

day, and height of potential, obstructions. 

Hoeciell pled avcligsiall the complexity required to write a 
-- olay easement containing Righty detailed: technical irfor- 
: often jad in these easements.” Sandy F. 

Kraemer, Solar Law 42 (1976). 
timber easement. An easement that permits the 
holder to cur and remove timber from another's 
property. — Also termed limber rights. (Cases: Logs 
0 Logging €=3. C.J.S. Logs and Logging 8§ 9, 


Eastes-efferings. Eccles. lav. Small sums of money 
paid as personal tithes to the parochial clergy by the 
ishioners at Easter. © Under the Recovery of 
mall Tithes Act (1695), Easter-offerings were recov- 
erable before justices of the e. St. 7 & 8 Will. 3, 
ch. 6. — Also termed Easter-dues. 


Easter sittings. A term of court beginning on April 15 
of each year and usu. ending on May 8, but some- 
times extended to May 13. @ This was known until 
1875 as Easter term. Cf. Witary SITTINGS; MICHALLMAS 
SITTINGS; TRINITY SUTTINGS. 


East Greenwich (eest gren-ich). Hist. The name of a 
royal manor in the county of Kent, England. @ 
Historically, this manor was mentioned in royal 
grants or patents as descriptive of the tenure of free 
socage. 

East India tesa eae Hist. The company that was 
originally established to pursue exclusive trade be- 
tween England and India, and that later became 
more active in political affairs than in commerce. @ 
In 1858, 2 the Government of India Act, the gov- 
ernment of the company’s territories was transferred 
to the Crown. The company was dissolved in 1874. 
St. 21 & 22 Vict., ch. 10¢. 


EAT. abbr. Earnings after taxes. 


eat inde sine die (ee-at in-dee si-nee di-ee). [Latin] Let 
him go thence without day. © These words were 
used on a defendant's acquittal, or when a prisoner 
was to be discharged, to signify that the matter be 
dismissed without any further judicial proceedings. 
See GO HENCE WITHOUT Day. 

eaves-drip. 1. The dripping of water from the eaves of 
a house onto adjacent land. 2. An easement permit- 
ting the holder to allow water to drip onto the 
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servient estate. See DRIP RIGHTS; sTiLiicipium. [Cases: 
Waters and Water Courses @°121. C.J.S. Waters 
§ 257.) an 
eavesdropping. The act of secretly listening to the 
private conversation of others without their consent. 
CE succinc; wirerapeinc, [Cases: Telecommunica- 
tions 494, C.J.S. Telegraphs, Telephones, Radio, and 
Television §§ 247-249, 254, 264-265.] 2 


EB. abbr. BUREAU OF ECONOMIC AND BUSINESS AFFAIRS. 


ebba et fluctus (eb-o et flak-tas), n. [Latin “ebb and 
flow") Hist. The ebb and flow of tide; ebb and flood. 
© The time of one ebb and flood, plus an additional 
40 days, was anciently granted to a person who was 
excused from court for being beyond seas. See esa 
AND FLOW; ESSOIN; BEYOND SEAS. : 


ebb and flow. The coming and going of the tides. ¢ 
This expression was formerly wu: to denote the 
limits of admiralty jurisdiction. The tidewater limita- 
tion was abandoned in The Genesee Chief v. Fitzhugh, 
53 U.S. (12 How.) 443 (1851). 


ebdomadarius (eb-dom-a-dair-ee-as), 1. {Latin “week- 
ly”] Eccles. law. An office: in a cathedral church who 
supervises the regular performance of divine service 
and prescribes the duties of choir members. 


EBIT. abbr. Earnings before interest and taxes. 


EBITDA. abbr. Accounting. Earnings before interest, 
taxes, depreciation, and amortization. © EBITDA 
differs from cash flow in many ways. For instance, it 
may not reflect changes in liquidity. 


ebriety, n. Rare. A state or habit of intoxication; inebri- 
ation. 


EC. abbr. 1. EVHWICAL Consiverstion. 2. European Com- 
munity. See EUROPEAN UNION. 


ecclesia (i-klee-z[hjee-a), 1. (Latin fr. Greek ekklesia 
“assembly"] 1. A place of religious worship. 2. A 
Christian assembly; a church. 


ecclesiarch (i-klee-zee-ahrk), n. The ruler of a church. 


ecclesiastic (i-klee-zce-as-tik), ”. A clergyman; a 
pricst; onc consccrated to the service of the church. 
(Cases: Religious Societies 27. C.J.S. Religi-us Soci- 
eties § 43.) 


* ecclesiastical (i-klee-zee-as-ti-kal), adj. Of or relatin 
to the church, esp. as an institution. — Also term 
ecclesiastic. (Cases: Religious Societies 1. C.J.S. Reli- 
gious Societies §§ 2-5, 7-13.) 


ecclesiastical authorities. Fuglisk law. The church's 
hierarchy, answerable to the Crown but set apart 
from the rest of the citizens, responsible for superin- 
tending pee worship and other religious ceremo- 
nies and for administering spiritual counsel and 
instruction. © In England, the several levels of the 
clergy are (1) archbishops and bishops, (2) deans 
and chapters, (3) archdeucons, (4) rural deans, (5) 
parsons (under whom are included appropriators) 
and vicars, and (6) curates. Church-wardens, sides- 
men, parish clerks, and sextons are also considered 
types of ecclesiastical authorities because their duties 
are connected with the church. Cf. ecclesiastical court 
under court. 


e-commerce Insurance 


ecclesiastical commissioners. Hist. English law. A 
group of people empowered to suggest measures to 
improve the established church's efficiency, to be 
ratified by orders in council. © This body of commis- 
sioners, established in 1836 by the Ecclesiastical 
Commissioners Act (St. 6 & 7 Will. 4, ch. 77), has 
been dissolved. Its functions, rights, and property 
are now vested in the church commissioners. 


ecclesiastical corporation. See CORPORATION. 

ecclesiastical court. See court. 

ecclesiastical jurisdiction. Jurisdiction over ecclesias- 
tical cases and controversies, such as that exercised 
by ecclesiastical courts. 

ecclesiastical law. 1. The body of law derived largely 
from canon and civil law and administered by the 


ecclesiastical courts. [Cases: Religious Societies €=5. 
C.J.S. Religious Societies § 6.) 2. The law governing 


the doctrine and discipline of a particular church; 


“esp., Anglican canon law. — Also termed jus eccle- 
siasticum; law spiritual. Cf. CANON LAW. 


ecclesiastical matter. A matter that concerns church 
doxirine, creed, or form of worship, or the adoption 
and enforcement, within a religious association, of 
laws and regulations to govern the membership, 
including the power to exchade from such an associ- 
ation those deemed snworth; of membership. 
(Cases: Religious Societies €=5, 28. C.J.S. Religious 
Societies § 6.] 


ecclesiastical sentence. The judgment in an ecclesias- 
tical case. 


ecclesiastical things. Property (such as buildings and 
cemeteries) given to a church to support the poor or 
for any other pious use. (Cases: Religious Societies 
S15. CJS. Religious Societies §§ 53-54.) 


ecdicus (ek-da-kas), x. [Greek ekdikos “legal representa- 
tive") Hist. The attorney, proctor, or advocate of an 
organization. ® A church's attorney, for example, 
was known as an episcoporum ecdicus. 


e-check, See curck. 


echevin (esh-o-van). n. [French] French law. A munici- 
pal officer corresponding with the position of alder- 
man or burgess, and sumetimes having civil jurisdic- 
tion to hear and determine certain minor cases. 


echouement (ay-shoo-mawn), n. [French] In French 
marine law, stranding. See STRANDING. 


ECJ. abbr. European Court of Justice. 
ECOA. abbr. eQuat. CREDEL OPPORTUNITY ACT. 


ecology of crime. See environmental criminology under 
CRIMINOLOGY. - . 


e-commerce. The practice of buying and selling gouds 
and services through online consumer services on 
the Internet. @ The ¢, a shortened form of electronic, 
has become a popular prefix for other terms associ- 
ated with electronic transactions. See ELecTrroNic 
TRANSACTION. 


E-Commerce Directive. See pineCTivE ON CERTAIN AS- 
PECTS OF ELECTRONIC COMMERCE IN THE INTERNAL MARKET. 


e-commerce insurance. See INSURANCE. 


econometrics 


econometrics (¢e-kon-o-me-triks). The branch of eco- 
nomics that expresses economic clad in mathemat- 
ical terms and that seeks to verify theory through 
statistical methods. 

economic coercion, See COERCION (2). 

economic crime. See CRIME. 

economic-cure trade embargo. See EMBARGO (3). 


Economic Development Administration. A unit in the 
U.S. Department of Commerce responsible for help- 
ing to develop local economies and distressed areas 
by making grants for public works and development 
facilities that are designed to reduce persistent un- 
employment in economically distre areas. © The 
agency was created in 1965 by the Public Works and 
Economic Development Act. — Abbr. EDA. 

economic discrimination. Any form of discrimination 
within the field of commerce, such as boycotting a 
particular product or price-fixing. See soycorr; 
PRIGE DISCRIMINATION; PRICE-FINING, 


economic duress. See DURESS. 


economic earnings. See operating earnings wnder EARN. 


INGS. . 

Economic Espionage Act. Trade secrets. A 1996 federal 
statute criminalizing the misappropriation of trade 
secrets and providing criminal penalties for industri- 
al espionage by or for a foreign entity. © The Act 
also applies to one who knowingly receives, pur- 
chases, or possesses stolen trade-secret information. 
18 USCA §§ 1831-1839. — Sometimes termed IJn- 
dustrial Espionage Act. 


economic frustration. See commercial frustration under 
FRUSTRATION. 


economic-harm rule. See ECONOMIC-LOSS RULE. 


economic indicator. A statistical measure (such as 
housing starts) used to describe the state of the 
economy or to predict its direction. See inbicaToR. 


lagging economic indicator. An economic indicator 
(such as new-home sales) that tends to respond to 
the direction of the economy. — Often shortened 
to lagging indicator. 


leading economic indicator. An economic indicator 
(such as interest rates) that tends to predict the 
future direction of the economy. — Often short- 
ened to leading indicator. 
economic life. The duration of an asset's profitability, 
usu. shorter than its physical life. 


economic loss. A monetary loss such as lost wages or 
lost profits. @ The term usu, refers to a type of 
clamages recoverable in a lawsuit. For example, in a 
products-liability suit, economic loss includes the cost 
of repair or replacement of defective property, as 
well as commercial loss for the property's inadequate 
value and consequent loss of profits or use. [Cases: 
Damages 3 5 d0(1). C.J.S. Damages §§ 53, 58, 61, 
Torts § 26.} 
consequential economic loss. Economic toss that 
proximately results from a defective product and 
that is beyond direct economic loss. © Examples 
include lost profits and loss of goodwill or business 
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reputation. [Cases: Damages $@36; Products Lia- 
bility €°17.1. C.J.S. Damages § 53; Torts § 26.) 


direct economic loss. Economic loss flowing directly 
from insufficient product quality. @ The most com. 
mon type is loss-of-bargain damages — the differ- 
ence between the actual value o accepted 
and the value they would have had if they had 
been delivered as promised or warranted. (Cases: 
Products Liability 217.1; Torts 5. CJ.S. Torts 
$§ 24-26.) 


economic-loss rule. Toris. The principle that a plain- 
tiff cannot sue in tort to recover for purely monetary 
loss — as opposed to physical injury or property 
damage — caused by the defendant. © Many states 
recognize an exception to this rule when the defen- 
dant commits fraud or negligent misrepresentation, 
or when a special relationship exists between the 
parties (such as an atto’ tent relationship). — 
Also termed economic-harm rule; economic-loss doctrine, 

: to draw a line 

i to bar recovery for ‘economia 


loss 
ance loss is defined as ‘economic’ tt recovered 
ce or strict tort and perhaps not in fraud 
or missepresentation.” 1 James J. White & Robert S. Sum- 
A aaa a aes Ba ik (4th ed. 


economic obsolescence. Set O8SO1LHSCENCE. 
economic-out clause. See MARKET-OUT CLALSE. 


economic-realities test. A method by which a court 
determines the true nature of a business transaction 
or situation by examining the totality of the commer- 
cial circumstances. © Courts often use this test to 
determine whether a person is an employce or an 
independent contractor. Factors include whether the 
alleged employer controls the details of the work 
and whether taxes are withheld from payments 
sid ae poh sora Mele and | eatnid 
e], §. CJS. peewee §§ 2, 11; Employer-Employee 
Relationship §§ 2-3, 6-20, 34.] a: : 

economic rent. 1. The return gained fiom an eco- 
nomic resource (such as a worker or land) above the 
minimum cost of keeping the resource in service. 2. 
Rent that yields a fair return on capital and ex- 
penses. 

Economic Research Service. An agency in the U.S. 
Department of oy Shale responsible for compiling 
and analyzing information about domestic and inter- 
national agricultural developments. — Abbr. ERS. 


economic right. (usu. pi.) Copyright. A legal interest 
and power that concerns a financial benefit from a 
work, as distinguished from a moral interest that a 
creator has in a creation. © The term is mostly used 
in civil-law countries that recognize creators’ moral 
rights. 

economics, The social] science dealing with the pro- 
duction, distribution, and consumption of goods and 
services. 


Economies and Statistics Administration. A unit in 
the U.S. Department of Commerce responsible for 
maintaining hi lity standards of statistical re- 
porting in the federal ment and for respond- 
Ing to the needs of the Department of Commerce 


ee 
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and the rest of the executive branch for statistical 
information and analysis. © The unit comprises the 


Bureau of the Census, the Bureau of Economic — 


Analysis, and STAT-USA. — Abbr. ESA. 
economic strike. See strike. : 
economic substantive due process. See DUE PROCESS. 
economic warfare. See WARFARE. - 


economic waste. Overproduction or excessive drilling 
of oil or gas. [Cases: Mines and Minerals @78.1(11), 
92.53. C,J.S. Mines and Minerals §§ 268, 364.) 


economist..A professional who studies economics and 
the economy; a specialist in economics. 


economy. 1. The management or administration of 
the wealth and resources of a community (such as a 
city, state, or country). 2. The sociopolitical organiza- 
tion of a community's wealth and resources. 3. Re- 
strained, thrifty, or sparing use of resources; efficien- 
cy. 
balanced economy. An economy in which the mon- 
etary values of imports and exports are equal. 


black economy. See stadoW ECONOMY. 
judicial economy. See JUDICIAL ECONOMY. 


overheated economy. An economy that, although it 
has a high level of economic activity, has the 
Capacity to cause interest rates and inflation to rise. 


political economy. A social science dealing with the 
economic problems of government and the rela- 
tionship berween political policies and economic 
processes. 


“shadow economy. Sce siiADOW ECONOMY, 
underground economy. See SHADOW ECONOMY. 


economy of scale. (usu. pl.) A decline in a product's 
Fer-unit production cost resulting from increased 
output, usu. due to increased production facilities; 
savings resulting from the greater efficiency of large- 
scale processes. 


e conira (ec kon-tra). [Latin] On the contrary. 


e-contract, vu. 1. POINI-AND-CLICK AGREEMENT. 2. Any 
type of contract formed in the course of e-commerce 
by (1) the interaction of two or more individuals 
using electronic means, such as e-mail, (2) the inter- 
action of an individual with an electronic agent. such 
as a computer program, or (3) the interaction of at 
least two electronic agents that are programmed to 
recognize the existence of a contract. © Sections 
202-217 of the Uniform Computer Information 
Transactions Act provide rules for the formation, 
governance, and basic terms of an e-contract. Tradi- 
ional contract principles and remedies usu. apply to 
e-contracts. — Also termed electronic contract. See 
ELECTRONIC AGENT. 


e-contract, vb. To form a binding agreement by means 
of a computer or other electronic or automated 
technology. 3 


e€ converso (ee ken-var-soh). [Latin] Conversely; on the 
other hand; on the contrary. 


ECU. abbr. EUROPEAN CURRENCY UNIT. 


edictum 


ecumenical (ek-yo-men-o-kal), adj. 1. General; univer- . 
sal, 2. Interreligious; interdenominational. 


: B.D. abbr. Eastern District, in reference to US. judicial 


districts. . i. “A, 
EDA. abbr. ECONOMIC DEVELOPMENT ADMINISTRATION. 
edge lease. See LEASE. 


EDI agreement. abbr. Electronic Data Interchange 
agreement; an agreement that governs the transfer 
or exchange of data, such as purchase orders, be- 
tween parties by computer. @ Electronic data trans- 
mitted under an EDI agreement is usu. ‘formatted 


according to an agreed standard, such as the Ameri- 
can National Standards Institute ANSI X12 standard 
or the U.N. EDIFACT standard. 


edict (ee-diket), n. {fr. Latin edictuin) A formal decree, 
demand, or proclamation issued by the sovereign of 
a country. @ In some countries, an edict has legal 
force equivalent to that of a statute. For Roman-law 
edicts, see EDICTUM. 


perpetual edict. See edictum perpetuum under EDIC- 
TUM. , 


edict (pri-tor-ee-an). See edictum praetor- 
ts under EDICTUM. 


edictal (ee-dik-tal), adj. Of, relating to, consisting of, 
or pronounced in one or more edicts. — edictally, 
adv, 


edictal citation. Scots & Roman Dutch law. A form of 
summons to appear in court, treated as having been 
served by public proclamation when personal service 
is impossible (as when a defendant is out of Scotland 
or cannot be found). — Also termed edictal intimation. 
See substituted service under SERVICE. 


edictal interdict. See inTERDICT (2). 
edictal intimation. See EDICTAL CITATION. 
edicta magistratuum. See JUS HONORARIUM. 


Edicts of Justinian. Roman law. Thirteen constitutions 
or laws of Justinian, appended to the Greek collec- 
tion of the Novels in the Venetian manuscript. © 
The Edicts were confined to administrative mattcrs 
in the provinces of the Roman Empire. They were 
not known to the glossators. 


edictum (ee-dik-tom), n. [Latin] Reman law. 1. In impe- 
rial Rome, an edict or mandate; an ordinance or law 
proclaimed by the emperor: @ An edict was a consti- 
tution of the emperor acting on his own initiative, 
differing from a rescript in not being returned in the 
way of answer; from a decree in not being given in 
judgment; and from both in not being founded 
upon solicitation. As an imperial constitution, it had 
the force of law. 2. A declaration by a magistrate 
relevant to his jurisdiction or area of competence; 
esp., the pronouncement of a magistrate of the 
principles by which he proposed to act in office. See 


_ edictum annuum; FORMULA (1). PL. edicta, 


edictum aedilicium (ee-do-lish-ee-am). A curule ae- 
dile’s edict regarding sales in the public market; 
esp., an edict giving remedies for sales of defective 

oods, animals, or slaves. @ An aedile could, for 
instance, declare that sellers would be strictly liable 
for latent defects in goods, and dictate how dogs 


edile 


and wild animals for sale should be confined to 
protect the public. — Also written aedilitium edic- 
tum. Pl. edicta aedilicia. . 


edictum annuum (an-yoo-em). An edict issued by a 
praetor at the beginning of the one-year term of 
office. Pl. edicta annua. wt 


edictum ge sole (par-pech-oo-om). The urban 
praetor’s cdict in its permanent form, edited by 
Julian in ap. 131 and given legislative force. © This 
term originally had the narrower sensé of the 
praetors’ general edicts as opposed to edicts issued 
In specific cases. — Also termed perpetual edict. Pl. 
edicta perpetua. 

edictum praetoris (pri-tor-as). The proclamation 
issued by a praetor at the start of the year’s term, 
explaining the grounds on which a formula would 
be granted. — Also termed proetorian edict. See 
edictum annuum; FORMULA), 


edictum provinciale (pra-vin-shee-ay-lee). An edict 
or system of rules for the adininistration of justice, 
modeled on edictum praetoris, issued by the pro- 
vincial governors in the Roman Empire. Pl. edicta 
provincialia, 

edictum repentinum (vep-an-ti-nam). [Latin] Roman 
law. A supplementary edict issued to deal with 
some emergency. @ This term was contrasted with 
edictum perpeluuin, Pl. edicta repentina. 


Edictum Theodorici (thee-a-do-rt-st). A collection of 
laws applicable to both Romans and Goths, issued 
af Sehaecege st king of the Ostrogoths, at Rome 
about ao. 500, or perhaps by Theodoric 111, king 
of the Visigoths in Gaul about av. 460. 


edictun tralatitium (tral-o-tish-ee-om). A praetor's 
edict that retained all or a pine part of the 
predecessor's edict, with only such additions as 
appeared necessary to adapt it to changing social 
conditions or juristic ideas. ¢ This had me 
standard practice by the end of the Republic. — 
Also 5 ae edictum tralacticium (tral-ok-tish-ee-om). 
Pl. edicta tralatitia. ; 


edile (ee-dil). See aEDILe. 


editorial privilege. See journalist’s privilege (2) under 
PRIVILEGE (3). 


editus (ed-o-tes), adj. Hist. 1. (Of a statute or rule) 
oo promulgated. 2. (Of a child) born; brought 
orth. 


Edmunds-Tucker Act. An 1882 federal law enacted to 
punish polygamy. 48 USCA § 1480a. — Sometimes 
shortened to Edmunds Ac. (Cases: Bigamy © 1. 
C.J.S. Bigamy §§ 2-6, 8.) 


educational expense. See ExrENse. 


educational institution. 1. A school, seminary, college, 
university, or other educational facility, though not 
necessarily a chartered institution. (Cases: Schools 
11. CJ.S. Schools and School Districts §§ 4, 74, 76, 
4$96-398.] 2. As used in «a zoning ordinance, all 
buildings and grounds necessary to accomplish the 
full scope of educational instruction, including those 
things essential to mental, moral, and physical: devel- 
opment. (Cases: Zoning and Planning 288. C.].S. 
Zoning and Land Planning §§ 134, 146.) 
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educational neglect. See NecLecT. 
educational trust. See trust. 


education individual retirement account. See inpivin. 
UAL RETIREMENT ACCOUNT. 


EEC, whbr. European Economic Community. See turo. 
PEAN UNION. ; 


EEOC, abbr. rQuay. EMPLOYMENT OFPORTUNFTY COMMIS. 
SION, 


EEZ. abbr. ¢SCLUSIVE ECONOMIC ZONE, 


effect, n. 1. That which is produced by an agent or 
cause; a result, outcome, or consequence. 2. The 
result that an instrument between parties will pro- 
duce on their relative rights, or that a statute will 
roduce on existing law, as discovered from the 
anguage used, the firma employed, or other miate- 
rials for construing it. 


effect, vb. To bring about; to make happen <the 
improper notice did not effect a timely appeal>. 


effective, adj. 1. (Of a statute, order, contract, etc.) in 
operation’ at a given time <effective June I>. © A 
statute, order, or contract is often said to be effective 
beginning (and perhaps ending) at a designated 
time. 2. Performing within the range of no. mal and 
expected standards <effective counsel>. 3. Produc- 
tive; achieving a result <effective cause>. 


effective assignment. See ASSIGNMENT (2). 

effective assistance of counsel. See assisrance OF COUN. 
SEL. 

effective cause. See immediate cause under CAUSE (11. 


effective date. The date on which a statute, contract, 
insurance policy, or other such instrument becomes 
enforceable or otherwise takes effect. which some- 
times difiers from the date on which it was enacted 
or signed. 

effective filing date. See pare. 


effective possession. See constructive possession under 
POSSESSION, 

effective rate. See INTEREST RATE. 

effective tax rate. See average tax rate under TAX RATE. 

effective vote. See vore (1). 

effects, n. pl. Movable property; gocds <personal 
effects>. 


personal effects. tems of a personal character: 
esp., personal property owned by a decedent at 
the time of death. [Cases: Descent and Distribution 
G76. C.J.S. Descent and Distribution § 74.) 


effects doctrine. Sce: AFFECTS DOCTRINE. 
effeirs (e-feerz), adv. Scots law. As appropriate; correct- 
ly. © The term ordinarily appears in the phrase as 
affeirs. 
effets (e-fe or c-fets), n. pl. [French] 1. Bills of ex- 
change. 2. Goods; movables; chattels. 
effets mobiliers (moh-beel-yay or moh-ba-leerz). 
ois stocks. : 


efficient adequate cause. See proximate cause under 
CAUSE), 
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: efficient breach. See sREACH OF CONTRACT, : 
' efficient-breach theory. Contracts. The view that a 


party should be allowed to breach a contract and pay 
damages, if doing so would be more economically 
efficient than performing under the contract. © This 
relatively modern theory stems from the law-and- 
economics movement. See BREACH OF CONTRACT. 
[Cases: Contracts 275. C.J.S. Contracts § 502.) 


efficient cause. Sce proximate cause under CAUSE (1). 
efficient intervening cause. See infervening cause un- 
der. CAUSE (DD. : 


efficient proximate cause. See proximate cause under 
CAUSE (1). 


effigy (ef-o-jee), n. A figure, image, or other represen- 


tation; SP a crude representation of someone who 
is disliked. @ Effigies are sometimes hanged, burned, 
or otherwise abused to express public disapproval or 
ridicule. 

effluent (ef-loo-ant), n. Liquid waste that is discharged 
into a river, lake, or other body of water. [Cases: 
Environmental Law @]82.) 


effluxion of time (i-fluk-shon). The expiration of a 
lease term resulting from the passage of time rather 
than from a specific action or event. — Also termed 
effiux of time. (Cases: Landlord and Tenant 98. 
C.J.S. Landlord and Tenant §§ 89(1, 2), 91.] 


efforcialiter (e-for-shee-ay-la-tar), adv. [Latin] Hist. 
aloes ® This adverb referred primarily to military 
force. 


effraction (a-frak-shan). Archaic. A breach made by the 
use of force. 

effractor (i-frak-tor). (Jatin) Hist. One who breaks 
through; a burglar. Pl. effractors, effractores (ef-rak- 
tor-cez). See HOUSEBREAKING. 

effusio sanguinis (e-fyceo-zhee-oh sang-gwi-nis). [Latin] 
Hist. 1. The da of blood. The fine or 
penalty imposed for the shedding of blood. @ The 
Crown granted to many lords of manors the power 
to collect this fine. — Also termed bloodwite; bloodwit. 
Cf. werciep. 


EFT. abbr, Elecuronic funds transfer. See FUNDS ‘TRANS- 
FER. 
e.g. abbr. [Latin exempli gratia) For example <an inten- 


tional tort, e.g., battery or false imprisonment>. Cf. 


LE 


egg donation. rinses Para A type of assisted-reproduc- 
tive therapy in which eggs are removed from one 
woman and transplanted into the uterus of another 
woman, who carries and delivers the child. © In egg 
donation, the egg is usu. fertilized in vitro. See In 
VITRO FERTILIZATION; ASSISTED REPRODUCTIVE ‘TECHNOLO. 
GY. 
eapehetl seal rule. Torts. The principle that a defen- 
ant is liable for a plaintiff's unforeseeable and un- 
common reactions to the defendant's negligent or 
intentional act. © Under this rule, for example, if 
one person negligently scrapes another who turns 
out to be a perapulles, the negligent defendant is 
liable for the full extent of the plaintiff's injuries 
even though the harm to another plaintiff would 


einetius 


have been minor. — Also termed 
rule; thin-skull rule; special-sensitivity 
rule, (Cases: Damages €=33.] 
ego, talis (ee-goh, tay-lis). [Latin] I, such a one. © This 
olen was used in describing the forms of old 
leeds, . 


egrediens et exeuns (e-gree-dee-enz et ek-see-anz). [Lat- 
in “stepping out and exiting”) Common-law pleading. 
Going forth and issuing out of (land). 

egregious (i-gree-jas), adj. Extremely or remarkably 
sa flagrant <the defendant's egregious behavior>. 

égress (ee-gres). 1, The act of going out or leaving. 2. 
The right or ability to leave; a way of exit. Cf. in. 
GRESS. 


ed abest (ee-1 ab-est). [Latin] Roman law. It is wanting 
to him. @ The phrase appeared in reference to any 
diminution in a person’s assets, 
trcorners rule. Insurance. The principle that .a 
liability insurer's duty to defend its insured — gen- 
erally triggered if the plaintiff's claims against the 
insured are within the policy's coverage — is as- 
sessed by reviewing the claims asserted in the plain- 
tiffs complaint, without reference to matters outside 
the four corners of the complaint plus the four 
corners of the policy. — Also termed allegations-of- 
the-complaint rule. Cf. rour-corners rete. (Cases: In- 
surance €2914, 2915. C.J.S. Insurance § 1150.) 


1891 Copyright Amendment Act. See CHiace ACT. 


Eighteenth Amendment. The constitutional amend- 
ment — ratified in 1919 and repealed by the 21st 
Amendment in 1933 — that prohibited the manufac- 
ture, sale, transportation, and possession of alcoholic 
beverages in the United States. See rrommstTion (3). 
{Cases: Intoxicating Liquors 17. C.J.S. Intaxicating 
Liquors § 35.] 

Eighth Amendment. The constitutional amendment, 
ratified as part of the Bill of Rights in 1791, prohibit- 
ing excessive bail, excessive Tak, and cruel and 
unusual punishment. 


eight-hour law. A law that sets eight hours as the 
standard workday for some jobs and that usu. re- 
quires a higher pay rate for work beyond cight 
hours. © One example is the federal Fair Labor 
Standards Act. See WAGE-AND-HOUR LAW. 


8-K. An SEC form that a registered corporation must 
file if a material event affecting its financial condition 
occurs between the due dates for regular SEC fil- 
ings. — Also termed Form 8-K. Cf. 10-K. 

eigne (ayn), adj. (Law French) Hist. 1. (Of a child) 
eldest; first-born. 2. (OF title) superior; prior. 3. (OF 
an estate) entailed. See exranen. @ This adjective 

- traditionally follows the noun it modifies in sense 1 
<bastard eigne> but precedes the noun in senses 2 
& 3 <eigne title>. — Also spelled eygne; aisne. — 
Also termed (in Law Latin) einetius. 


eignesse (ay-nes), n. [French] See rsnecy. 


einecia (t-nee-shee-o), n. (Law Latin fr. French einé 
“being born before”) Eldership. See esnecy. 


einetia. See EISNETIA. 
einetius (t-nee-shee-as), 2. See ELGNE. 


ll-plainti 
s ald-soldier's 


EIR 


EIR. abbr. Environmental-impact report. See ENVIRON. 
MENTAL-IMPAGT STATEMENT. 


cire (air), 2. Hist. A journey; route; circuit. See EYRE. 


eirenarcha (\-ra-nahr-ka), on. [from Greek  eirene 

" “peace” + archein “to rule’) Roman law. A provincial 
justice of the peace; a person charged with maintain- 
ing order. — Also spelled (in Latin) irenarcha. 


EIS. abbr. eNViRONMENTAL- IMPACT STATEMENT, 
eisne (ayn), adj. [Law French] Hist. Eldest; firstborn. — 
Also spelled rigne, einsne, aisne, eign. 
bastard eisne. Hist. An illegitimate son whose par- 
ents afterward marry and have a second son (muli- 
er puisne) for lawful issue. 


eisnetia (iz-nee-shee-a), .n. [Law Latin] The share of 
the oldest son; the portivn of an estate acquired by 
primogeniture. — Also spelled einetia. 


either-or order. See alternative order wiier ORDER (8). 
eiusdem generis. See EJUSDEM GENERIS. 


eject, vh, 1, To cast or throw out. 2. To oust or 
dispossess; to put or turn out of possession. 3. To 
expel or thrust out forcibly (e.g., disorderly pa- 
trons). — ejector, vb. j 


ejection, ». 1. An ie tect by action of law or by 
actual or threatened physical force. See ovsrer. 2. 
EJECTMEN F (2). 


ejectione custodiae. Se“ DE EJECTIONE CUSTODIAE, 
ejectione firmae. Sce DF. EJECTIONE FIRMAE. 


ejectment. 1, The ejection of an owner or occupier 
from property. 2. A-legal action by which a person 
wrongfully ejected from property secks to recover 
possession, damages, and costs. 3. The writ by which 
such an action is begun. @ The essential allegations 
in an action for ejectment are that (1) the plaintiff 
has dde to the land, (2) the plaintiff has been wrong- 
fully dispossessed or ousted, and (3) the plaintiff has 
suffered damages. — Also termed action of ejectment; 
action for the recovery of land; ejection. Sce FORCIBLE EN- 
rRY AND DETAINER, Cf. evicrion; ousrer. (Cases; Eject- 
ment 1. C.}.S. Ejectment §§ 2-3, 5.] 
“The evolution of the action of ejactment from its primitive 
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ed. 1977). 


equitable ej . A proceeding brought to en- 
force specilic performance of a contract for the 
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sale of land and for other purposes. @ Though in 
the form of an ejectment action, this proceeding is 
in reality a substitute for a bill in equity. (Cases: 
Ejectment 156.) 


justice ejectment. A statutory proceeding to evict a 
tenant who has held over after termination of the 
* Jease or breach of its conditions. , 


ejectment bill. Equity practice. A bill in equity bronght 
to recover real property and an accounting of rents 
and profits, without setting out a distinct ground of 
equity jurisdiction (and thus demurrable). (Cases: 
Ejectment 62. C.].S. Ejectment § 59.) 


ejectment de garde. See Wt EJECTIONE CUSTODIAE. 


ejector, n. One who ejects, puts out, or dispossesses 
another. 
casual . The nominal defendant in an eject- 


ment action who, under a legal fiction, is supposed 
to come casually or by accident “on the premises 


and to eject the lawful possessor. (Cases: Ejectment. 


46.) 


ejectum (i-jetam), u. Something that is cast out, esp. 
by the sea. See Fuonsan Ct gensas; LAGAN (WAVE: 
SON. ’ 

ejectus (ve-jek-tas), n. (Latin) Hist. A whoremonger, a 
pimp. 

ejercitoria (ay-hair-see-tor-ee-a), n. [Spanish] Spanish 
law. An action lying agains? a ship’s uwner upon the 
contracts or obligations made by the master for 
repairs or supplies. @ This action corresponds to the 
actio exercitona of Roman law. See actio exrrcitona 
under actio. 

ejido (ay-hee-doh), 1. (fr. Latin exitus “a going out”) 
Spanish law. Common land or pasture; esp., land 
used in common by inhabitants of a city, pueblo. or 
town for such things as pasture, wood. and thresh- 
ing-ground; commons. —- Also termed exidos; exedos 
See COMMON (2). 

ejuration (ej-2-ray-shan). The renouncing or resigning 
of one's place. 

dem generis (ee- am jen-a-ris also ee-j or 

pei (Latin “of the Lac kind or class” A 
canon of construction that when a general word or 
phrase follows a list of specifics, che general word or 
phrase will be interpreted to include only items of 
the same type as those listed. © For example, in the 
phrase horses, cattle, sheep, pigs, gonts, or any other farm 
animal, the general language or any other farm ani- 
mal — despite its seeming breadth — would proba- 
bly be held to include only four-legged, oofed 
mammals ty ically found on farms, and thus would 
exclude chickens. — Also spelled eiuslem generis. — 
Also termed ejusdem generis rule; Lard Tenterden’s rule. 
CF. EXPRESSIO UNIUS EST EXCLUSIO ALTERIUS; NOSCITUR A 
SOCHS; RULE OF RANK. [Cases: Contracts €156; Stat- 
utes 9194. C.].S. Contracts § 328; Statutes § 329.) 


ejusdem negotit (ee-jas-dam ni-goh-shee-1). [Iatin] 
Hist. Part of the same transaction. 

elaborare (i-lub-o-rair-ee), vb, [Latin} Hist. To gain, 
acquire, or purchase, as by lubor and industry. 

elaboratus (i-lab-o-ray-tes), n. [Latin] Mist. Property 
acquired by labor. 
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Elastic Clause. See NECESSARY AND PROPER CLAUSE. 
elder abuse. See abuse of the elderly under Abuse. 


"Elder Brethren. A distinguished body of men elected 


| ee ACL AONE NOS wayne Kens 


as masters of Trinity House, an institution inco! 
rated in the reign of Henry VIII and charged with 


many duties in marine affairs, such as superintend- 


‘ ing lighthouses. @ The full title of the corporation is 
Elder Brethren of the Holy and Undivided Trinity. 


elder law. The field of law dealing with the elderly, 

_ including such issues as estate planning, retirement 
benefits, social security, age discrimination, and 
healthcare. 


elder title. A title of earlier date but one that becomes 
tive simultaneously with, and prevails over, a 
title of newer origin. ? 


elected domicile. See DOMICILE. 


electee. 1. A person chosen or elected. 2. A person to 
whom the law gives a choice about status. 


electio est creditoris (i-lek-shee-oh est kred-i-tor-is). 
[Law Latin] Scots law. The creditor has the election 
or choice. ® The phrase appeared in reference to the 
creditor's right to apply payments to one debt or 
another. Cf. ELECTIO EST DEBITORIS. 
“Electio est creditoris.... This has reference to a creditor's 
right to apply indefinite pa made by his debtor, to 
that debt or obligation which is least secured; but where the 
debter at the time of payment lates the sum paid, 
towards extinclion of a particular it must be so ap- 
rh. John Trayner, Trayner's Latin Maxims 184 (4th ed. 


electio est debitoris (i-lek-shee-oh est deb-i-tor-is). [Law 
Latin) Scots law. The debtor has the election or 


choice. @ If the law provided alternative methods of" 


a an obligation, the debtor could choose the 
methed of payment. Cf. ELectio esT CREDITORIS. 


election, 2. 1. The exercise of a choice; esp., the act of 
choosing from severai possible rights or remedies in 
a way that precludes the use of other rights or 
remedies <the taxpayers’ election to file jointly in- 
stead of scparately>. See ELECTION OF REMEDIES. 2. 
The doctrine by which a person is compelled to 
choose between accepting a benefit under a legal 
instrument and retaining some property right to 
which the person is already entitled; an obligation 
i agi on a party to choose between alternative 
rights or claims, so that the party is entitled to enjoy 
only one <the prevailing plaintiff was put to an 
election between out-of-pocket damages and lost 
profits>. — Also termed equitable election. See richt 
OF ELECTION. [Cases: Election of Remedies 1. C.J.S. 
Election of Remedies §§ 2-3.} 3. The process of select- 
ing a person to occupy an office (usu. a public 
office), membership, award, or other title or status 
<the 2004 congressional election>. (Cases: Elections 
SI]. C.}.S. Elections §§ 1(1, 10), 2.] —- elect, vb. — 
elective, adj. 


by-election. An election specially held to fill a va- 
cant post. — Also spelled bye-eleciion. CE. general 
election. 

election at large. An election in which a public 
official is selected from a major election district 
rather than from a subdivision of the larger 


election by spouse 


unit. — Also termed at-large election. (Cases: Elec- 
tions @>12(7).] : aoe 

free election. An election in which the political 
system and processes guarantee that each voter 
will be allowed to vote according to conscience. 


_ general election. 1. An election that occurs at a 


regular interval of time. — Also termed regular _ 


election. 2. An election for all seats, as contrasted 
with a by-election. Cf. by-election. (Cases: Elections 
215.) 


municipal election. The election of municipal offi- 
cers. (Cases: Municipal Corporations 129. C.J.S. 
Municipal Corporations §§: 350, 353, 567.) 


off-year election. An election conducted. at a time 
other than the presidential election year. 


popular election. An election by people as a whole, 
rather than by a select group. 

primary election. A preliminary election in which a 
political party's regi voters nominate the 
candidate who will run in the general election. — 
Often shortened to primary. [Cases: Elections 
S126. C.J.S. Elections § 111(1).] 


recall election. An election in which voters have the 
opportunity to remove a public official from office. 


regular election. See general election. 


representation election. An election held by the 
National Labor Relations Board to decide whether 
a certain union will represent employees in a 
bargaining unit. See BARGAINING UNIT. [Cases: La- 
bor Relations 210. C.J.S. Labor Relations 
§§ 191-192, 195-197, 203, 207-209.) 


runoff election. An election held after a general 
election, in which the two candidates who received 
the most votes — neither of whom received a 
majority — run against each other so that the 
winner can be determined. Cf. fwo-round voting 
under VOTING. 


special election. An election that occurs in an inter- 
im between general elections, usu. to fill a sudden 
vacancy in office. Cf. by-election. 


4. Patents. A patent applicant's choice of a single 
invention to continue prosecuting under the origi- 
nal application, after an examiner has required a 
restriction. See RESTRICTION (4). 


election of species. A patent applicant's choice of 
one alternative over others after an examiner de- 
termines that a generic claim is not allowable. 


election, doctrine of, See DOCTRINE OF ELECTION. 


election, estoppel by. See estoppel by election under ts- 
‘TOPPEL.. 5 


election board. 1. A board of inspectors or commis- 
sioners appointed for each election precinct to deter- 
mine voter qualification, to supervise the polling, 
and often to ascertain and report the results. 2. A 
local agency charged with the conduct of elections. 
(Cases: Elections €°49-58. C.J.S. Elections §§ 55-56, 
59-60, 63-65.] 


election by spouse. See RIGHT OF ELECTION. 


election contest 


election contest. A challenge by an election's loser 
against the winner, calling for an analysis of the 
election returns, which may include reviewing voter 
ualifications or re-counting the ballots. (Cases: Elec- 
uons S148, 269-306. C.J.S. Elections §§ 1(10), 120, 
. 139, 219, 245-267, 269-270, 272-277, 279, 281, 
283-284, 288-292, 295-296, 298-301, 305-306, 308, 
310, 312, 314, 317-318.) 


election district. See DISTRICT. 
election dower. See DOWER. 


election fraud. Hlegal conduct committed in an elec- 
tion, usu. in the form of fraudulent voting. @ Exam- 
ples include voting twice, voting under another per- 
son’s name (usu. a deceased person), and voting 
while ineligible. (Cases: Elections 318. C.J.S. Elec- 
tions § 331.) : 


election judge. 1. A person appointed to supervise an 
seas at the crcclncs tevel a local representative of 
an election board. [Cases: Elections @=49. C.J.S. 
Elections § 56.] 2. English law. One of two puisne 
judges of the Queen's Bench Division of the High 
Court selected to try election petitions. 


election of remedies. 1. A claimant's act of choosing 
between two or more concurrent but inconsistent 
remedies based on a single set of facts. (Cases: Elec- 
tion of Remedies 1. CJ.S. Election of Remedies 
§§ 2-3.] 2. The affirmative defense barring a litigant 
from pursuing a remedy inconsistent with another 
remedy already pursued, when that other remedy 
has given the litigant an advantage over, or has 
damaged, the opposing party. @ This doctrine has 
largely fallen into disrepute and is now rarely ap- 
plied. 3. The affirmative defense that a claimant 
cannot simultaneously recover damages based on 
two different liability findings if the injury is the 
same for both claims, thus creating a double recov- 
ery. Cf. alternative relief under RELIEF. 

election of species, See ELECTION (4). 

election petition. English law. A petition for inquiry 
into the validity’of a Parliament member's election, 
when the member's return is allegedly invalid for 
bribery or other reason. 


election returns, The report made to the board of 
canvassers or the election board, by those charged 
with tallying votes, of the number of votes cast for a 
particular candidate or proposition. [Cases: Elections 
126(7), 246. CJ.S. Elections § 119(1).] 

elective franchise. See FRANCHISE (2). 


elective office, An office that is filled by popular 
election rather than by appointment. * 


elective share. Wills & estates. The percentage of a 
deceased spouse's estate, set by statute, that a surviv- 
ing spouse (or sometimes a child) may choose to 
receive instead of taking under a will or in the event 
Vs ssrgh ay dsnherted. — ye ale 
orce re; stat are; statutory re. 
RIGHT OF acon’ (Case Wills 778-803. €..S. 
Wills $§ 1841-1879.] 
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efforts of the deceased spouse to prevent Ht by will This 
minimum non Ricotta 


pte Gy ovale Wn feo ehnmie, nor meray a ite eee: 
an ee a, not merely a iffe 
to survivi under 


vives 
, Preface to Estates in Land 
(2d ed. 1984). . 


elector. 1. A member of the electorat college chosen to 
elect the President and Vice President. — Also 
termed presidential elector. (Cases: United States €25. 
C.J.S. United States § 46.] 2. A voter. [Cases: Elections 
59. C.J.S. Elections § 16.) 


a dare elector. A legal voter; a person who meets 
@ voting requirements: for agc, residency, and 
registration and who has the present right to vote 
‘in an election. See vores. (Cases: Elections 
59-87. C.J.S. Elections §§ 15-19, 26, 28-29, 32.) 


3.A pada who chooses between alternative rights 
or claims. 4. Hist. The title of certain German 
rinces who had a voice in electing the Holy Roman 
perors. @ Fhis office sometimes became heredi- 
tary and was connected with territorial pussessions. 


electoral college. (often cap.) The body of electors 
chosen from each state to formally elect the U.S. 
President and Vice President by casting votes based 
on the popular vote. (Cases: United States €>25. 
C.J.S. United States § 46.] 

electoral process. 1. A method by which a person is 
elected to public office. 2. The taking and counting 
of votes. - 

electric chair. A chair that is wired so that electrodes 
can be fastened to a condemned person's head and 
one leg and a lethal charge passed through the body 
for the purpose of carrying out a death penalty. @ 
The electric chair was first used in 1890 at the 
Auburn State Prison in New York. 

electronic agent. Any electronic or automated means, 
such as a computer program, that can independent- 
ly initiate or respond to an action or message with- 
out a human’s review. 

electronic cash. See e-money under MONEY. 

electronic chattel paper. See ciAtret. PAPER. 

Electronic Commerce Directive. See piRECTIVE ON CER- 
TAIN ASPECTS OF ELECTRONIC COMMERCE IN THE INTERNAL. 
MARKET. 

Electronic Communications Privacy Act. A federal 
statute that limits the circumstances under which the 
federal and state government may gain access to 
oral, wire, and electronic communications. 18 USCA 
§ 2510. 


electronic contract. See E-CONTRACT. 


Electronic Data Interchange agreement. See ep! 
AGREEMENT. 


electronic funds transfer. See FUNDS TRANSFER. 
electronic currency. See ¢-money under MONEY. 
electronic signature. See siGNATURE. 


Electronic Signatures in Global and National Com- 
merce Act, See £-SIGN ACT. 
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: electronic surveillance. See EAVESDROPPING; WIRETAP- 

. PING, , i 

:. electronic transaction. A transaction formed by elec- 

’ tronic messages in which the messages of one or 
both parties will not be reviewed by an individual as 
an expected step in forming a contract. 

eleemosynae (el-a-mos-a-nee), n. pl. Eccles. law. Posses- 
sions belonging to the church. [Cases: Religious Soci- 
eties 215. C_J.S. Religious Societies §§ 53-54.] 


eleemosynaria (el-a-mos-o-nair-ee-a), n. Hist. 1. The 
place in a religious house or church where the 
common alms were deposited, to be distributed to 
the poor by the almoner. 2. The office of almoner. 


eleemosynarius (el-o-mos-o-nair-ee-2s), n. Hist. [Law 
Latin] 1. An almoner, or chief officer, who received 
the eleemosynary rents and gifts and distributed 
them to pious and charitable uses. 2. The name of 
an officer (lord almoner) of the English kings, in 
former times, who distributed the royal alms or 
bounty. 


eleemosynary (el-o-mos-a-ner-ee), adj. Of, relating to, 
or assisted by charity; not-for-profit <an eleemosy- 
nary institution>. (Cases: Charities 1. C.J.S. Chari- 
ties 88 2-3.) 

eieemosynary corporation. See charital'le corporation 
under CORPORALION 

eleemosynary defense. See charitable immunity under 
IMMUNITY (2). 


eleganter (el-o-gan-tor), adv. Civil law. Accurately; with 
iscrimination; neatly. 
elegit (a-lee-jit). [Latin “he has chosen”) Hist. A writ of 
execution (first given by 13 Edw., ch. 18) either 
upon a judgment for a debt or damages or upon the 
forfeiture of a recognizance taken in the king's 
court. © Under it, the defendant's goods and chattels 
were appraised and, except for plow beasts, deliv- 
ered to the plaintiff to satisfy the debt. If the goods 
were not sufficient to pay the debt, then the moiety 
of the defendant's freehold lands held at the time of 
judgment was also delivered to the plaintiff, to hold 
unul the debt was satisfied out of rents and profits or 
until the defendant's interest expired, During this 
period the plaintiff was called tenant by elegit, and the 
estate an estale by a a The writ was abolished in 
England in 1956, and it is no longer used anywhere 
in the United States. — 


element. 1. A constituent part of a claim that must be 
proved for the claim to succeed <Burke failed to 
rove the element of proximate cause in prosecuting 
is negligence claim>. 2. Patents. A discretely 
_ Claimed component of a patent claim. @ For a prior- 
art reference to anticipate a claim, it must teach each 
and every claim element. To recover for patent 
infringement, the plaintiff must prove that the ac- 
cused product infringes every element of at least one 
claim, either literally or under the doctrine of cquiv- 
alents, — Also termed (in sense 2) limitation. See doc- 
TRINE OF EQUIVALENTS. [Cases: Patents €101(1). C.J.S. 
Patents §§ 140-142.] 


elemental fact. See ultimate fact under Facr. 


elements of crime. The constituent parts of a crime — 
usu. consisting of the actus reus, mens rea, and 


elongavit 


causation ~— that the prosecution must prove to 
sustain a conviction. © The term is more broadly 
defined by the Model Penal Code in § 1.13(9) to 
refer to each component of the actus reus, causation, 
‘the mens rea, any grading factors, and the negative 
‘of any defense. : 


Eleventh Amendment. The constitutional amend- 


* ment, ratified in 1795, prohibiting a federal court 


from hearing an action against a state by a person 
who is not a citizen of that state. See sovereign 
immunity under imMunrry (1). (Cases: Federal Courts 
@=265-268.] i 


eligible, adj. Fit and proper to be selected or to 
receive a benefit; legal qualified for an office, privi- 
lege, or status. — eligibility, n. 


elimination. Hist. The act of banishing or turning out 
of doors; rejection. 

elinguation (ee-ling-gway-shan). Hist. The punish- 
ment of cutting out a person's tongue. — elinguate, 
ub. 


elisor (i-lt-zar). A person appointed by a court to 
assemble a jury, serve a writ, or perform other 
duties of the sheriff or coroner if either is disquali- 
fied. — Also spelled eslisor. (Cases: Sheriffs and Con- 
stables €=26, C.J.S. Sheriffs and Constables § 48.) 


Elkins Act. A 1903 federal law that strengthened the 
Interstate Commerce Act by prohibiting rebates and 
other forms of preferential treatment to large carri- 
ers. 49 USCA §§ 41-43 (superseded). 


ell (el). Hist. A measure of length corresponding to the 
modern yard. 


Ellenborough's Act (el-an-braz). .in English law (the 
Malicious Shooting and Stabbing Act) of 1808 pun- 
i hing offenses against the person. St. 43 Geo. 3, ch. 
58. 


elogium (i-loh-jee-em), n. Civil law. 1. A will or testa- 
ment. 2. A clause or provision in a will or testament. 


eloign (i-loyn), vb. 1. To remove (a person or proper- 
ty) from a court’s or sheriff's jurisdiction. 2, To 
remove to a distance; conceal. — Also spelled 
eloin. — eloigner, n. 


eloignment (i-loyn-ment), n. The getting of a thing or 
person out of the way, or removing it to a distance, 
so as to be out of reach. - 

elongata (ee-lawng-gay-te). [Latin] 1. adj. Eloigned; 
carried away to a distance. 2. ELONGATUS. 

elongatus (ee-lawng-gay-tas). (Latin “eloigned”] A re- 
turn made by a sheriff to a writ de homine ff oie 
stating that the party to be replevied been 
eloigned, or convey out of the sheriff's jurisdic- 
tion. — Also termed elongata. 

elongavit (ee-lawng-gay-vit), (Latin “he has eloigned”] 
Ina proceeding b foreign attachment, the serjeant- 
at-mace’s return that the garnishee has eloigned the 
goods, so that thcy cannot be appraised. © Upon 
such a return, judgment was given for the plaintiff 
that an inquiry be made into the eloigned goods. 
The inquiry was then set for trial and an assessment 
made by a jury. 


elope 
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elope, vb. 1. Archaic. To run away; escape. 2. Archaic. | emancipation acts. See MARRIED WOMEN'S PROPERTY ACTS. 


© abandon one’s husband and run away with a 
lover. 3. To run away secretly for the purpose of 
getting married, often without parental consent. — 
elopement, n. 

elsewhere, adv. In another place. @ In shipping arti- 
‘cles, this term, following the designation of the port 
of destination, niust be construed either as void for 
peesgsiae or as subordinate to the principal voyage 
stated in the precelng words. (Cases: Seamen 7. 
" CJS. Seamen §§ 13,15.)  y 


eluviation (i-loo-vee-ay-shan). Movement of soil 
caused by excessive water in the soil. 


e-mail, n. A communication exchanged between peo- 
ple by computer,. through either a local area net- 
work or the Internet. [Cases: Telecommunications 
461.15. C.J.S. Telegraphs, Telephones, Radio, and 
Television § 221.) — e-mail, vb. 


emanation. 1, The act of coming or flowing forth from 
something. 2. That which flows or comes forth from 
something; an eMuence. 


emancipate, vb. 1. To set free from legal, social, or 
political restraint; esp., to free from slavery or bond- 
age. (Cases: Slaves @=23.] 2. To release (a child) 
from the control, support, and responsibility of a 
parent or guardian. (Cases: Child Support 
@=386-392; Parent and Child 16. C.J.S. Parent 


and Child §§ 13-37, 158, 180, 188-184, 194. 222.) — - 


emancipative, emancipatory, adj. — emancipator, n. 

emancipated minor. See stxor. 

emancipatio. See EMANCIPATION (3). 

emancipation. 1. The act by which one who was 
under another's power and control is freed. 2. A 
surrender and renunciation of the correlative rights 
and duties concerning the care, custody, and earn- 
ings of a child; the act by which a parent (historically 
a father) frees a child and gives the child the right to 
his or her own earnings. @ This act also frees the 
parent from all legal obiigations of support. Emanci- 
pation may take pee by agreement between the 
parent and child, by operation of law (as when the 
parent abandons or fails to support the child), or 
when the child gets legally married or enters the 
armed forces. [Cuses: Child Support 386-392; 
Parent and Child ¢716. C.}.S. Parent and Child 
§§ 13-37, 158, 180, 183-184, 194, 222.] 3. Roman 
law. The enfranchisement of a son by his father, 


accomplished through the formality of an imaginary | 


sale. @ Justinian substituted the simpler proceeding 
of a manumission before a magistrate. — Also 
termed (in sense 3) emancipatio. Cf. MANCIPATION, 


constructive emancipation. Emancipation by law, as 
opposed to a voluntary act of the parent. @ Con- 
structive emancipation may occur in several ways, 
as by (t) conduct of the parent that is inconsistent 
with the peraence of parental duties, (2) mar- 
riage of the child, or (3) the child’s service in the 


armed forces. 


partial emancipation. Emancipation that frees a 
child for only a part of the period of minority, or 
from only a part of the parent's rights, or for only 
some purposes. 


‘ 


Emancipation Proclamation. An executive proclama- 
tion, issued by President Abraham Lincoln on Jan: 
ary 1, 1863, declaring that all persons held in slavery 
in designated states and districts were freed. . 


embargo, ». 1. A government's wartime or peacetime 
detention of an offending nition’s private ships 
found in the fh ety of the aggrieved nation <the 
President called off the embargo of Iraq's ships after 
the war ended>. — Also spelled imbargo. — Also 
termed hostile embargo. (Cases: War and National 
Emergency 12. rire War and National Defense 
§§ 8, 13, 16-22, 84-85.] 
“A hostile embargo is a kind of reprisal nation 
vessels within its ports belonging to ne nation with 
a difference exists, for the purpose of forcing it to do 
Vesecls wre regarded @3 captured, it by ney are 
resiored” Thendore D. Woolsay, fntroducton to: the ‘Stucly 
of ints: :utional Law § 118, at 187 (Sth ed. 1878). 
2. A nation’s detention of all ships in its own ports, 
including its own, to promote safety and to pre- 
clude transportation to an offending nation <the 
embargo of all U.S. ships traveling to frag remained 
in effect until hostilities subsided>. — Also termed 
crvil embargo. 


wsattehe OC canto, be lald for the surpose of national 
welfare sally, a3 fr tho protection ‘cl commercial vea- 
sela the rules of 


or 
agalinat mt powers which would 
expose them to capture. Such was the measure 
the United States In Dacember 1807, which tin 
those which 


a@ measure 
intercourse is undoubted.” Theodore D. Wootsey, introduc- 
ae 118, at 187 (Sth ea. 


3. The unilateral or collective restrictions on the 
import or export of goods, materials, capital, or 
services into or from a specific country or group of 
countries for political or security reasons <for a 
time, the industrialized nations placed an embargo 
on all goods from Libya>. — Also termed trade 
embargo; economic-cure trade . 4. The consirip- 
tion of private property for governmental use, such 
as to transport troops <the Army's embargo of the 
company jet to fly General White to Washington>. 
5. A temporary prohibition on disclosure <the em- 
bargo on the press release expired at 11:59 
p.m.>. — embargo, vb. 

embassador. See AMBASSADOR. 

embassy. 1. The building in which a diplomatic body 
is located; esp., the restdence of the ambassador. 2. 
A body of diplomatic representatives headed by an 
ambassador; a diplomatic mission on the ambassado- 
rial level. 3. The mission, business, and function of 
an ambassador. Cf. veGation. (Cases: Ambassadors 
and Consuls G3. C.J.S. Ambassadors and Consuls 
§§ 15-23.) 


Ember Days. Eccles. law. The days — which the an- 
cient church fathers called quatuor tempora jejunti — 
that are observed on the Wednesday, Friday, and 
Siturday following (1) Quadragesima Sunday (the 
first Sunday in Lent), (2) Whitsuntide, or Holyrood 
Day, in September, and (3) St. Lucy's day, about the 
middle of mber. ® Almanacs refer to the weeks 
in which these days fall as Ember Weeks; they are now 
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chiefly noticed because, by tradition, the Sundays 
- following Ember Days are used to ordain priests and 

deacons, although the canon law allows bishops to 

ordain on any Sunday or holiday. a 


embezzlement, n. The fraudulent taking of personal - 


property with which one has been entrusted, esp. as 
a fiduciary. © The criminal intent for embezzle- 
ment — unlike larceny and false pretenses — arises 


- ‘after taking possession (not before or during the 


taking). — Also termed defalcation; peculation. See 
LARCENY; FALSE PRETENSES. (Cases: Embezzlement €—1. 
C.J.S.- Embezzlement §§ 2-3, 5.] — embezzle, vb. — 
embezzler, n. 
“Embezzlement is not a common-law crime. It Is the result 
of legislative efforts to make provision for an unreasonable 
pap which in the taw of farceny as it developed. 
inder the English statute embezzlement was made a 
misdemeanor, but under most modem American statutes & 
is either a fefony or a misdemeanor depending upon the 
vaiue of the converted.” Rollin M. Perkins & Ron- 
ald N. Boyce, Law 351 (3d ed. 1982). 


“Embezzlement can Be: defined as the fraudulent conver- 


Loewy, Criminal Law in a Nutshell 94 (2d ed. 1987) 


emblem. 1. A flag, armorial bearing, or other symbol 
of a country, organization, or movement. 2. Loosely, 
something that ts used to symbolize something else. 


emblemata Triboniani (em-blee-mo-ta tra-boh-nee-ay- 

nt). [Latin] Roman law. Alterations, modifications, 
and additions to the writings of the older jurists that 
were combined to form the Digest or Pandects, and 
generally termed interpolations. @ Justinian a topes 
ed a commission over which Tribonian presided to 
harmonize contradictions, delete obsolute matter, 
and bring the law up to date. This term is consid- 
ered old-fashioned by modern Romanists. See iNTER- 
POLATION (2). 


emblements (em-bla-mants). 1. The growing crop an- 
nually produced by labor, as opposed to a crop 
occurring naturally. © Emblements are considered 
personal property that the executor or administrator 
of a deceased tenant may harvest and take regard- 
less of who may have since occupied the land. — 
Also termed fructus industriales. (Cases: Crops @1. 
C.S. Crops §§ 1-5, 9.] 2. The tenant's right to 
harvest and take away such crops after the tenancy 


has ended. [Cases: Landlord and Tenant €139(2). 


C.J.S. Landlord and Tenant § 349.} . 
“At common taw those products of the earth which are 


“The law of emblements has its origin and matrix, in the 


| recognized at least as earty as the fifleenth cent 

fy. of-the tenant for an uncertain term, to harvest. and 
remove, even after the tenancy had terminated, the annual 

crop, which he had planted and nurtured.” Andrews 
Grown, The Law of Personal Property § 159, at 606 (2d ed. 
emblers de genix (em-blerz do jents). [Law French] A 
theft from the peopre. © The phrase occurs in the 
old English rolls of Parliament — for example, 


“Whereas divers murders, emblers de gentz, and rob- 
beries are committed. ...” 


emenda 


embodied technology. Know-how or knowledge that 
is manifest in products and equipment, including 


- software. Cf. DISEMBODIED TECHNOLOGY. —- : 


embodiment. Patents. 1. The tangible manifestation, of 
an invention. [Cases: Patents €°99. CJ.S. Patents 
§ 139.) 2. The method for using this tangible form. 
3. The part of a patent application or patent that 
describes a concrete manifestation of the invention. ® 
Embodiments are less common in software or pro- 
cess patents than in manufacturing-related patents. 


embossed seal. See NOTARY SEAL. 


embrace, vb. To attempt to influence (a judge or 
juror) by corruption, or to behave in a way that 
might have a corrupting influence on a judge or 
juror; to engage in embracery. 


embracee (em-bray-see). The bribe-taker in the of- 
fense of embracery. : 


embracer Uiin-brays-ar). [fr. Old French embraseor “one 
who kindles or instigates,” fr. embraser “to set fire 


. to”] The bribe-giver in the offense of embracery; one 


who attempts to influence a judge or a juror by 
means of corruption. — Also spelled embraceor. 


embracery (im-brays-o-ree), n. The attempt to corrupt 

or wrongfully influence a judge or juror, esp. by 

threats or bribery. — Also spelled imbracery. — Also 

termed jury-tampering; laboring a jury. Cf. JURY-FIXING; 
Jury-rackine. [Cases: Criminal Law €=45.35.] 

“The word petiole? A .-. has tended to disappear. It is 

included In some of the codes but the tendency has been 

to divide this common-law offense into two parts, placing 

that which is appropriate thereto In sections on bribery and 

the remainder in provisions dealing with obstruction of 

justice.” Rollin M. Perkins & Ronald N. Boyce, Crimina Law 

$82 (3d ed. 1982). 


embryo (em-bree-oh). A developing but unborn or 
.unhatched animal; esp., an unborn human from 
conception until the development of crgans (i.e., 
until about the eighth week of pregnancy). Cf. FETUS; 
ZYGOTE. ? 
embryo formatus (for-may-tas). Eccles. law. A hu- 
man embryo organized into human shape and 
endowed with a soul. @ Though rejected in the 
early doctrine of the Christian’ caurch, the distinc- 
tion between the embryo formatus and informatus 
was accepted by Gratian (regarded as the founder 
of canon law) in his Decretum (ca. 1140), in which 
he said that abortion is not murder if the fetus has 
not yet been infused with a soul. Though he did 
not specify the time of formation or animation, by 
the 16th century canonists accepted that the time 
of formation and animation was the 40th day after 
. conception for the male fetus and the 80th day for 
the female. — Also termed embryo animatus. 


embryo informatus (in-for-may-tas). Eccles. law. A 
human embryo before it has been endowed with a 
soul. — Also termed embryo inanimatus. 

embryo adoption. See aporrion. 


emend (i-mend), vb. To correct or revise; esp., to edit 
or change (a text). 

emenda (eé-men-da), n. pl. [Latin “amends”) Things 
given in reparation for a trespass. 


emendatio 


emendatio (ee-men-day-shee-oh), n. [Latin] Hist. The 
power of amending and correcting abuses, according 
to certain rules and measures. 


emendatio panis et cerevisiae (ee-men-day-shee-oh 

is et ser-e-vizh-ee-ee). [Latin “the correction of 
sores and ale"] The power of a pean and 
correcting (ssizing) the weights and measures of 
bread and ale. . . 


emendation (ee-men-day-shan). I. Correction or revi- 
sion, esp. of a text. 2. Hist. The correction of an 
error or wrongdoing; atonement for a criminal of- 
fense, esp. by the payment of money. © As criminal 
law developed over time, emendation by payment of 
wer or wite gradually faded away and was replaced by 
harsher punishments. —_- 


e mera gratia (ee meer-a gray-shee-a). [Latin] Out of 
mere grace or favor. 


emergency circumstances. See exigent circumstances 
UNGer CIRCUMSTANCE. 


Emergency Court of A s. Hist. A temporary 
court, established garg orld War II, hoe pur- 
se was lo review wage- and price-control matters. 
@ The court was created in 1942. and abolished in 
1962. Cf. TeMroriRy EMERGENCY COURT OF APPEALS. 
(Cases: War and National Emergency @108, 206.] 
emergency doctrine. 1. A legal principle exempting a 
person from the ordina qundard of reasonable 
care if that person act 
sudden and urgent need for aid. — Also termed 
imminent-peril doctrine; sudden-emergency doctrine; sud- 
den-peril doctrine. [Cases: Negligence €=291. C.}.S. 
Negligence §§ 69-73.] 2. A legal principle by which 
consent to medical treatment in a dire situation is 
inferred when neither the patient nor a responsible 
party can consent but a reasonable person would do 
so. — Also termed (in sense 2) emergency-treatinent 
doctrine. Cf. GOOD SAMARITAN DOCTRINE; RESCUE DOC. 
Trine. [Cases: Health €909.) 3. The principle that a 
police officer may conduct a search without a war- 
rant if the officer has probable cause and reasonably 
believes that immediate action is needed to protect 
life or property. — Also termed emergency exception. 
See exigent circumstances under CIRCUMSTANCE. 


emergency-employment doctrine. The principle that 
an Srployee tay ont another's help in dealing 
with an emergency that falls within the scope of the 
employee's duties and that could not be overcome 
without the assistance of the other person. 


emergency exception. See EMERGENCY DOCTRINE (3). 
emergency jurisdiction. See juRispicrion. 


Emergency Preparedness and Response Directorate. 
The division or the U.S. Deparment of Homeland 
Security responsible for coordinating relief and re- 
covery efforts and for developing and coordinatin 
plans to prevent terrorism and to minimize risks o! 
danger from natural disasters. @ The Directorate 
includes the Federal Emergency Management Agen- 
cy and also coordinates efforts with the Surategic 
National Stockpile and the National Disaster Medical 
System from the Department of Health and Human 
Services, the Nuclear Incident Response Team from 
the Department of Energy, the Domestic Emergency 
Support Teams from the Department of Justice, the 
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National Domestic Preparedness Office of the Feder- 
al Bureau of Investigation, and state and local emer- 
gency responders. — Abbr. EPR. 


emergency protective order. See PROTECTIVE ORDER. 
emergency search. See seaacit. , 


emergency-treatment doctrine.’ See EMERGENCY DOC. 
“VRINE (2), ; ; 


emerita. See EMERITUS. 


emeritus. An honorary title conferred on a former 
officer who has honorably retired, usu. alter serving 
for an extended period well beyond the norm. @ 
The term is loosely used as an adjective meanin 
“honored,” but it is not a synonym for “former, 
“retired,” or “immediate past” (as in “immediate 
past president”). Pl. emeritt. Fem. emerita. Fem. pl. 
tae. See HONORARY. 


emigrant (em-a-grant), #. One who leaves his or her 
country for any reason with the intent to establish a 
permanent residence elsewhere. CE imiGRANT. 


emigrant agent. See AGENT (2). 


emigration (em-a-gray-shan), n. The act of leaving it 

country with the intent not to return and to reside 
elsewhere. Cf. IMMIGRATION. — emigrate, vb. 

“Emigration is et ee ag the voluntary removai of 

an {ndividual from home State with the intention of 

residing abroad. However, not all emigration Is vofuntary; 

lon, even mass emi- 


rare Screen ones Wced oe oe tant i 

gration. may political 
reasons of pie sion, te of refugees or 
exiles.” Paul Wels, “ In 2 Encyclopedia of Pub- 


Ke Intemational Law 76 (1995) 


emigré (em-a-gray or em-0-gray), n. [French] One who 
is forced to leave his or her country for political 
reasons. — Also spelled émigré. 


eminence (em-a-nants). (usu. cap.) Eccles. law. An hon- 
orary title given to cardinals of the Catholic Church. 
@ Until the pontificate of Urban VIH, cardinals were 
called ilustrissimt and reverendissini. 


eminent domain. The inherent power of a govern- 
mental entity to take privately owned property, esp. 
land, and convert it to public use, subject to reason- 
able compensation for the taking. — Also (rarely) 
termed compulsory purchase; (in Scots law) compulsory 
surrender. See CONDEMNATION (2); EXPROPRIATION; TAK- 
ING (2), [Cases: Eminent Domain 1, 69. C_J.S, 
Eminent Domain §§ 2-3, 71-72, 198-199.] 
“The term ‘eminent domain’ is sald to have originated with 
Grotlus, the seventeenth legal scholar. Grotius be- 


too, befeved that society had no general power to take the 
private property of landowners, except on the payment of a 
reasonable . The just clause of the fifth 
it @ Constitution this concept 

of a moral obligation to pay for govemmental interference 
No @ power of 


Court, however, has sald that the power of em!- 
nent domain is an incident of federal sovereignty and an 
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. Eminent Domain Clause. The Fifth Amendment pro- 


vision providing that private property cannot~be 
taken for public use without just compensation. See 


TAKINGS CLAUSE. [Cases: Eminent Domain €70. C.J.S. ” 


Eminent Domain § 72.) - 


emissary. One sent on a special mission as another's 
. agent or representative, esp, to promote a cause or 


to gain information. 


emit, vb. 1. To give off or discharge into the air <emit 
light>. 2. To issue with authority <emit a new series 
of currency>. — emission, n. 


emolument (i-mol-ya-mant), 2. (usu. pl.) Any advan- 
tage, profit, or gain received as a result of one’s 
employment or one's holding of office. [Cases: Offi- 
cers and Public Employees 94. C.J.S. Officers and 
Public Employees §§ 130, 270-274, 286, 313-320.) 


Emolument Clause. The clause of the U.S. Constitu- 
tion prohibiting titles of nobility and the acceptance 
of a gift, title, or other benefit from a foreign power. 
U.S. Const. art. I, § 9, cl. 8. 


e-money. See MONEY. 
emotional abuse. See ABUSE. 


emotional distress. A highly unpleasant mental reac- 
tion (such as anguish, grief, fright, humiliation, or 
fury) that results from another. person's conduct; 
emotional pain and suffering. © Emotional distress, 
when severe enough, can form a basis for the recov- 
ery of tort dai — Also termed emotional hann; 
mental anguish; menial distress; mental suffering. See 1n- 
TENTIONAL INFLICTION OF EMOTIONAL DISTRESS; NEGLI- 
GENT INFLICTICN OF EMOTIONAL Distress. Cf. mental 
cruelty under caverty. (Cases: Damages =48-56.20. 
C.Jj.S. Damages §§ 94-104; Parent and Child § 344; 
Torts §§ 3.) 
“Emotional distress passes under various names, such as 
mental suffering, mental anguish, mental or nervous shock, 


or the fike. ft includes all highly unpleasant mental reac- 
grief, shame, humiliation, em- 


h 
barrassment, , chagrin, ent, worry, 
nausea. It is ripe @ it plang @ llability arises. 
Complete e tranquility is seldom attainable is 


picabeg pat of price of living le. The 
ess Is a 8 price among people. 

law intervenes only where the distress inflicted fs 90 severe 
that nu -casonable man could be expected to endure ft. The 
intensity and the duration of the distress are factors to be 


be proved; but in many case: extreme and outrageous 
cheracter of the ee ees is In Reelf important 


evidence that the distress 
ond) of Torts § 46 cmt. | (1965). 
emotional harm. See EMOTIONAL DISTRESS. 


emotional incapacity. 1. The inability to contro! one's. 


emotions or express appropriate emotions because 
of a mental disorder. 2. Hist. Evidence. (Of a .-itness) 

~ hostility or partiality rooted in bias, corruption, or 
interest. © At common law, an interested witness was 
not competent to testify on grounds of emotional 
eo acity. See State v. Craft, 41 So. 550, 551 (La. 
1906). 


emotional insanity. See INSANITY. 


empanel, vb. To swear in (a jury) to try an issue or 
case. — Also spelled impanel. (Cases: Jury €>146. 

as Juries §§ 492-493.] — empanelment, empan- 
ing, 7. 


existed.” Restatement (Sec- 


emploi 


° 


empaneled jury. See jury. 


emparnours (en-pahr-norz), n. pl. [French] Hist. Per- 
. sons who undertook lawsuits on behalf of others, 


emperor. 1. The title of the sovereign ruler of an . 


enipire. 2. The chief of a confederation of states of 
which kings are members. @ The rulers of the Ro- 
man world adopted the designation emperor after the 
fall of the republic. The title was later assumed by 
those — including Napoleon — who claimed to be 
their successors in the Holy Roman Empire. The 
sovereigns of Japan and Morocco are often called 
emperors, as were, in Western speech, the former 
sovereigns of Turkey and China. The title denotes a 
power and dignity superior to that of a king. It 
appears to be the appropriate style of the executive 
head of a federal government constructed on the 
monarchial principle and comprising several distinct 
kingdoms or-other quasi-sovereign states, as with the 
German empire from 1871 to 1918. 


emphasis added. A citation signal indicating that the 


writer quoting another’s words has italicized or oth- 
erwise emphasized some of them. — Also termed 
emphasis supplied. 


emphyteusis (em-fi-t[y]oo-sis), x. [Greek “implanting”] 


Guieek, Roman & civil law. A contract by which one 
persor. delivered .o another (the emphyteuta) a tract 
of land, either in perpetuity or for a long period of 
time, in exchange for the obligation to cultivate the 
land and to pay annual rental. @ In Roman law, the 
land was state-owned (ager vectigalis). In the 5th 
century, emphyteusis was officially recognized as dis- 
tinct from ownership or a lease. The land's lessee or 
tenant, called an emphyteuia, had to bear any burdens 
imposed on the land. Although the emphyteusis was 
alienable, the owner had to consent to the sale. (Cf. 
surerFiciarius.) Unlike a usufruct, emphyteusis did not 
terminate with the death of the emphyteuta. Perpetual 
emphyteusis was abolished in the 18th century. 


emphyteuta (em-fi-t[y]oo-ta), ». [Latin] Roman & civil 


law. Tne person to whom an emphyteusis is granted; 
the lessee or tenant under a contract of emphyteusis. 
Sce FEE FARM. 


emphyteutic (em-fi-t{y|oo-tik), adj. [Latin] Civil law. 


ounded on, growing out of, or having the‘character 
of an emphyteusis; held under an emphyteusis. 


empire. The dominion or jurisdiction of an emperor; 


the region over which an emperor's dominion ex- 
tends. 


empirical (em-pir-i-kel), adj. Of, relating to, or based 


on experience, experiment, or observation <the ex- 
pert's theory was not supported by empirical 
data>. — Also termed empiric. 


emplazamiento (em-plah-zah-myen-toh), ». [Spanish] 


Spanish law. A sammons; esp., a court-issued citation 
requiring the addressee to appear at a designated 
time and place. 


emploi (om-plwah), n. [French] French law. Equitable ° 


conversion. © When property covered by the régime 
dotal is sold, the purchaser must ensure that the sale 
proceeds are reinvested for the wife’s benefit. See 
régime dotal under REGIME. 


employ 


employ, vb. 1. To make use of. 2. To hire. 3. To use as 
an agent or substitute in transacting business. 4. To 
commission and entrust with the performance of 
certain acts or functions or with the management of 
one’s affairs. o 

employee. A person who works in the service of 
another person (the employer) under in express or 
implied contract of hire, under which the employer 
has the right to control the details of work perform- 
ance. — spelled employe. CF. AGENT (1; INDEPEN. 
DENT CONTRACTOR. [Cases: Master and Servant @1. 
C.J.S. oss 88 2, 11; Employer-Employee Rela- 
Uionship §§ 2-3, 6-12.) 


borrowed employee. An employee whose services 
are, with the employee's consent, lent to another 
employer who temporarily assumes control over 
the employee's work. ® Under the doctrine of 
feoendes superior, the borrowing employer is 
vicariously liable for the cmployee’s acts. But the 
employer may also be entitled to assert immunity 
under workers’-compensation laws. — Also termed 
borrowed servant; loaned employee; loaned servant; em- 
ployee pro hac vice; special employee. See xesvoy pear 
superior. (Cases: Master and Servant ¢@301(4); 
Workers’ Compensation €=202. C.j.S. Employer- 
Employee Relationship §§ 197-200; Workmen's Com- 
pensation § 122.) 


probationary ampieney A recently hired empl 
whose ability and performance aie being eva uated 
during a tial period ofemployment. 
statutory ee. Workers’ compensation. An em- 
playes who agama or required to be covered, 
y the employer's workers'-compensation insur- 
ance and who therefore has no indcpendent tort 
claim against the employer for unintentional inju- 
ries sullered on the job. See statutory employer un- 
der emptover. [Cases: Workers’ Compensation 
187. CJ.S. Workmen's Compensation §§ 121, 132.) 


employee benefit plan. A written stock-purchase, sav- 
ings, option, bonus, stock-appreciation, profi:-shar- 
ing, thrift, incentive, pension, or similar plan solely 
for employees, officers, and advisers of a sia -@ 
The term includes an employee-welfare benefit pian, 
an employee-pension benefit plan, or a combination 
of those two. See 29 USCA § 1002(3). But the term 
excludes any plan, fund, or program (other than an 
apprenticeship or training program) in which no 
employees are plan participants. — Often shortened 
to plan. Cf. PENSION PLAN. 


defined-benefit plan. A plan established and main- 
tained by an employer primarily to provide sys- 
tematically for the payment of definitely determin- 
able benefits to employees over a period of years, 
usu. for life, after retirement; any pension plan 
that is not a defined-contribution plan. @ Retire- 
ment benefits under a defined-benefit plan are 
generally based on a formula that included such 
actors as years of service and compensation. If the 
trust funding the plan lacks sufficient assets to pay 
the promised benefits, ERISA requires the em- 
ployer to cover the shortfall. 29 USCA § 1002(35). 
CI. defined-contribution plan. (Cases: Pensions 28. 
C.|.S. Pensions and Retirement Plans and Renefits 
88 11-85.) 
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defined-contribution plan. \inder ERISA, an em. 
iste retirement plan in which each participant 


a separate account — funded by the employ- | | 


ee’s contributions and the employer's contribu- 
tions (usu. in a preset amount) — and each par- 
ticipant’s benefits are based solely on what has 
accumulated in the participant’s account. 29 
USCA § 1002(34). — Also termed defined-contribu- 
tion pension plan; individual account plan. Cf. de- 
fined-benefit plan. (Cases: Pensions 28. CJ.S. 
Pensions and Retirewent Plans and Benefits 
§§ 11-15.) 


disability retirement plan. 1. A plan that is invoked 
when a covered person is disabled from working 
to normal retirement age. 2. A plan that provides 
increased benefits if a person retires because of a 
disability. (Cases: Penstons @°28. C.J.S. Pensions 
and Retirement Plans aud Benefits §§ 11-15.) 


employee-stock-ownership plan. A type of profit- 
sharing plan that invests primarily in the employ- 
er's stock. @ Employéé-stnck-ownership plans re- 
ceive special tax benefits and can borrow money to 
fund employee stock purchases, which makes 
them a useful corporate finance tool. IRC (26 
USCA) § 4975(«)(7). — Abbr. ESOP. (Cases: Inter- 
nal Revenue 3378, 4297. C.J.S. Internal Revenue 
§§ 294-295, 302-304.) 


ar flan. An employee benefit plan 
maintain of eh employer solely for the purpose 
of providing benefits for certain employees in ex- 
ces: of limitations on contributions and benefits 
Hig pete by the Internal Revenue Code. 29 USCA 
§ 1002(36). (Cases: Pensions 728. C.J.S. Pensions 
and Retirement Plans and Benefits §§8 11-15.) 


401(k) plan. A retirement and savings plan that 
allows an employee to elect to have a portion of his 
or her pretax salary contributed to a defined con- 
tribution plan. © Employers often match all or part 


of the employce's contributions. Employees usu. 


can choose investments from a list of opuons. IRC 
(26 USCA) § 401(k). [Cases: Internal Revenue 
$3575. C.J.S. Internal Revenue §§ 160, 291, 299, 
306, 327.} 


403(b) plan. A retirement plan for employees of 
public educational systems and certain tax-exempt 
organizations that is funded by pretax employee 
contributions much like a 401(K) plan, but may 
also provide for employer contributions. IRC (26 
USCA) § 403(b). — Also termed tax-shellered annui- 
ty; tax-deferred annuity. (Cases: Internal Revenue 
€=$587. C.J.S. Internal Revenue § 313.) 


457 plan. A type of deferred-compensation plan 
for employees of state and local governments and 
tax-exempt nig eaves that operates much like 
a 401(k) Nig ut (except for governmental plans) 
is unfunded. IRC (26 USCA) § 457. 


premnens plan. Under ERISA, an employee 
nefit plan established or maintained for its em- 
ployees by the federal government, state or local 
governments, or their agencies or instrumentali- 
tres, 29 USCA § 1002(32). © If a collective-bargain- 
ing a ent between a labor union and a gov- 
ernmental entity includes a benefit plan, that plan 
may be a governmental plan if it is funded by and 
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covers only employees of the governmental enti- 
ty. — Also termed governmental employee benefit plan; 
individual account’ plan. See defined-contribution 


Keogh plan. See KEOGH PLAN. — 
money-purchase plan. A defined-conwibution plan 
_ that provides for mandatory employer contribu- 
tions without regard to employer profits. @ Contri- 
butions are frequently stated as a percentage of 
employee compensation. [Cases:: Pensions €28. 
CJS. Hea and Reliremeni Plans and Benefits 
§§ 11-15. 


nonqualified deferred-compensation plan. An un- 
funded compensation oie frequently of- 
fered to executives, that defers compensation and 
the recognition of its accompanying taxable in- 
come to a later date. @ It is termed “nonqualified” 
because it does not qualify for favorable tax treat- 
ment under IRC (26 USCA) § 401(a). The plan 
avoids the restrictions on qualified plans, esp. the 
limits on contributions and benefits and rules 
against discrimination in favor of highly compen- 
sated employees. ([Cases: Internal Revenue 
3596.) 

“Generally, ualified def compe 

an agreensent or pomise by peaglent apart vide 

uals to compensation to those individuals at some 
ee en nonuaied per also be a series of 


lo ...." Bruce J. McNeil, 
pensation Plans 1 (1994). 


pension plan. See PENSION PLAN. 
profit-sharing plan. See PROFIT-SHARING PLAN. 


qualified plan. 1. See qualified pension plan under 
PENSION PLAN. 2. See quatified profit sharing plan 
under PROFIST-SHARING PLAN. 


retirement plan. An employee benefit plan — such | 


as a pension plan or Keogh plan — provided by 
an employer (or a self-employed person) for an 
employee's retirement. (Cases: Pensions ¢=28. 
a np aud Retirement Plans and Benefits 


SIMPLE . AN arrangement under which an 
individual retirement account or annuity is estab- 
lished for each eligible employee and funded by 
elective pretax employee contributions, much as 
with a 401(k) plan, and certain matching or mini- 

_ mum employer contributions. © The plan can be 
attractive to employers because it is easier to ad- 
minister than a 401(k) plan. The name is a loose 
acronym for “Savings Incentive Match Plan for 
Employees.” IRC (26 USCA) § 408(p). 


simpli eerie . An arrangement 
under which an individual ort cool or 
annuity is established for each eigile employee 
and funded by discretionary employer contribu- 
tions. IRC (26 USCA) § 408(k). @ A ais 
employee pension plan operates much like a 
401(k) plan, .in that the employee contributions 
can be made by deferred compensation and the 


‘employer 


employer can contribute. But the plan is attractive 
to small employers because it is much easier to 
administer than a 401(k) plan and gives the em- 
ployer complete discretion on whether to make an 
‘ annual contribution. IRC (26 USCA) § 408(k). — 
Abbr. SEP or SEP-IRA. [Cases: Pensions @=28, 
_CJ.S. Pensions and Retirement Plans and Benefits 
§§ 11-15.) aa : 
split-funded plan. A retirement plan combining 
elements of both life-insurance and investment 
plans. 
target benefit plan. A money-purchase plan that 
sets a “target benefit for each participant and 
mandates employer contributions determined by 
an actuarial cost method designed to fund the 
target benefit. 


welfare plan. Under ERISA, any plan, fund, or 
program established or maintained by an employ- 
er or an employee organization for the purpose of 
providing to participants or their beneficiaries any 
number of potential benefits: medical, surgical, or 
hospital care or benefits; benefits in the event of 
sickness, accident, disability, death, or unemploy- 
ment; vacation benefits; apprenticeship or other 
training programs; daycare centers; scholarship 
funds; prepaid legal services; or holiday and sever- 
ance benefits. 29 USCA § 1002(1). 


employee givebacks, See CONCESSION BARGAINING. 
employee-liability exclusion. See EXCLUSION (3). 


employee pro hac vice. See borrowed employee under 
EMPLOYEE. 


Employee Retirement Income Security Act. A federal 
statute that regulates private pension plans and em- 
loves benefit plans and that established the Pension 

enefit orig Corporation. 29 USCA §§ 1001 et 
seq. — Abbr. ERISA. (Cases: Pensions ¢=2]-23. 
CJ.S. Insurance § 34; Pensions aud Retirement Plans 
and Benefits §§ 7-10.) 
nl dopted in 1974 igh bli- 
ciged Instances i aud and mamanagement m-employes 
funds, which had resulted in ds of workers 
ao retirement benefits accumulated over a lifetime of 
work. ERISA was intended as an instrument ed 


the States”” Barry 
Law § 2-8, at 48 (2d ed. 2000). 
employee stock option. See sTOCK OPTION (2). 
employee-stock-ownership plan. See EMPLOYEE BENEFIT 
PLAN. =~ 
Employee’s Withholding Allowance Certificate. See 
W-4 FORM. 
employer. A person who controls and directs a worker 
under an express or implied contract of hire and 
who pays the worker's salary or wages. Cf. princiral. 
(n. [ : Master and Servant 1. C.J.S. Apprentices 
§§ 2, 11; Employer-Employee Relationship §§ 2-3. 
6-12.] 


equal-opportunity ‘employer. An employer who 
agrees not to discriminate against any job appli- 
cant or employee on the basis of race, color. 


employer-employee relationship 


religion, sex, natural origin, age, or disability. — 
Abbr. EOE. (Cases: Civil Rights @1101. C,.S. 
Civil Rights §§8 22, 26-27, 30-31, 33-34, 37, 41-42, 
67.) 


general employer. An employer who transfers an 
employee to another employer for a limited peri- 
od. See borrowed employee under EMPLOYEE. 


’ special employer. An employer who has borrowed 
an employee for a limited period and has tempo- 
rary responsibility for and control over the em- 
ployee’s work. 
statutory employer. Workers’ compensation. One who 
employs a statutory employee. See statutory em, 
under mimores, (Cates: Workers’ Compensation 
187. C.J.S. Workmen’s Compensation §§ 121, 132.] 

employer-employee relationship. See ge.aTionsuir. 

employers’ liability. See workers’ COMPENSATION. 

employers’-liability insurance. See INSURANCE. 

employment. 1. The relationship between master and 
servant. See MASTER AND SERVANT. 2, The act of em- 
ploying. 3. The state of being employed. 4. Work for 
which one has been hired and is being paid by. an 
employer. 


casual employment. Work that is occasional, irregu- 
lar, or for a short time. 


empl at will, Employment that is usu. un- 
dentaken without a contract and that may be ter- 
minated at any time, by either the employer or the 
employee, without cause. — Also termed at-will 
employment; hiring at will. (Cases: Master and Serv- 
ant 20. C.J.S. Apprentices § 10; Employer-Emplo;- 
ev Relationship 8§ 40, 42-43.) 

% . the em ant at will doctrine is not an 
eee On the ay, It dates only from tha period 
in the mid-nineteenth that saw the transformation of 


contract 
dictated the rule that the employee had only such rights as 
were In of emptoyment — 


fire who Mark 
A. Rothstein et Tg ines sate Law § 1.4, at 8-10 (1994). 


gainful employment. Work that a person can pur- 
sue and perform for money. 


hazardous employment. High-risk work; work in- 
volving extra peril. @ In the context of workers’ 
compensation, hazardous employment often re- 
quires an employer to carry workers’-compensa- 
ton coverage or its equivalent, regardless of the 
number of employees. 

joint employment. A job in which the essential terms 
and conditions of the employee’s work are con- 
trolled by two or more enuties, as when a compa- 
ny hires a contractor to perform a task and retains 
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control over the contractor's employees in matters 
such as hiring, firing, discipline, conditions of em- 
ployment, promulgation of work rules, assignment 
of day-to-day job duties, and issuance of operating 
instructions. So 

permanent employment. Work that, under a con- 
tract, is to continue indefinitely until either party 
wishes to terminate it for some legitimate reason. 


seasonal empl ¢. An occupation possible only 
during limited parts of the year, such as a sum- 
mer-camp counselor, a baseball-park vendor, or a 
shopping-mall Santa. 


employment agency. A business that procures, for a 
fee, employment for others and employees for em- 
ployers. © Whether the employer or the employee 
pays the fee depends on the terms of the agreement. 

FINDER (1). [Cases: Labor Relations 717. C.].S. 
Kidnapping § 25; Labor Relations § 19.) 


Employment and Training Administration. A unit in 
the U.S. Department of t nsible for devel- 
oping plans for training‘dislocated and unemployed 
workers, including young people and those who are 
disabled; and for interpreting federal workforce- 
security laws as they apply to the states. 


employment contract. See CONTRACT. 
employment-practices-liability insurance. See insuR- 
ANCE. 


employment-related-practices exclusion. See &xcLu- 
SION (3). 


Employment Standards Administration. A unit in the 
USS. artment of Labor responsible for adminis- 
tering various laws and programs pertaining to min- 
imum-wage and overtime standards, registration of 
farm-labor contractors, wage rates to be paid and 
the nondiscrimination and aflirmative-action pro- 
grams to be followed by government contractors and 
subcontractors, workers’-compensation programs for 
federal and certain private employers, financial in- 
tegrity and the internal organizational practices of 
labor unions, and certification of employee protec- 
tion for federally sponsored transportation en 
grams. © The Administration operates through four 

ivisions that have regional offices or administrators 
in various cities: the Office of Federal Contract Com- 
pliance Programs, the Wage and Hour Division, the 
Office of Labor-Management Standards, and the 
Office of Workers’ Compensation Programs. — 
Abbr. ESA. 


emporium (em-por-ee-am), n. 1. A place for wholesale 
trade in commodities carried by sea. © The term is 
sometimes applied to a seaport town, but prope 
signifies only a particular place in such a town. 2. An 
mperten: marketplace. 3. A large retail store that 
sells a wide variety of goods. 


empresario (em-pre-sahr-ee-oh), n. [Spanish} 1. Span- 
ish law. A businessperson; one who invests in or 
manages a business; esp., a land developer. 2. Hist. A 
person receiving extensive land grants as consider- 
ation for bringing peaple into Mexico (esp. into what 
would become Texas) and settling them on the land 
for the purpose of increasing the population, devel- 
sping the country's resources, and controlling the 
aboriginal peoples. 


a 
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eh a (emp-shee-oh), 2. [Latin “purchase”] Roman & 


law. The act of buying; a purchase.:— Also 

spelled emtio. Pl. emptiones. . : ; 
emptio bonorum (be-nor-am). (Latin “purchase of 

: goods") A type of forced assignment for the bene- 

” fit of creditors, involving a public sale of an insol- 
vent debtor's estate whereby the purchaser suc- 
‘ceeded -to all the debtor’s property, rights, and 
claims, and became responsible for the debtor's 
debe on liabilities to an extent fixed before the 
transfer. 


emptio et venditio (et ven-dish-ee-oh). [Latin “pur- 
chase and sale") A contract of sale. @ The double 
name reflects that both the buyer and seller had 
duties and rights in the transaction. In Roman law, 
agreement on the thing to be sold and its price 
were essential. The buyer could enforce the con- 
tract by actio empti, and the seller could enforce by 
actio venditi. —- Also termed emptio venditio. See 
VENDITIO. 
emptio rei facta a pluribus ementibus (ree-1 fak-ta 
ay pluur-o-bas i-men-te-bes). [Latin] Hist. A pur- 
ase made by many buyers. La. Civ. Code art. 
2450. @ An emptio ret facia a pluribus ementibus did 
not automatically create a partnership among the 
purchasers. 
emptio rei (ree-1 spa-ray-tee). [Latin “pur- 
chase of a hoped-for thing”) The purchase of a 
thing not yet in existence or nat yet in the seller's 
See e.g., a future crop. La. Civ. Code art. 
451. @ The pore of such a purchase typically 
depended on the actual yield and thus could fluc- 
tuate. 
emptio spei (spee-1). [Latin “purchase of a hope”) 
pepe ga Speratae in whith the price is fixed, 
regardless of actual gain. @ Even if the future 
event, such as the casting of a net, produced 
nothing, the buyer had to pay. : 
erptio venditio. See emplio et veniitio. 
emptor (emp-tor or -tar), n. [Latin} Civil law. A buyer; 
purchaser. — Also spelled emtor. Pl. emptores. See 
caveat emptor under CAVEAT. 


emptor familiae. See FAMILIAR FMPTOR. 
emptrix (em{p}-troks), n. [Latin] Civil law. A female 
buyer, — Also spelled emtrix. Pl. emptrices. 


a Ga defense. A trial tactic in a multiparty case 
whereby one defendant attempts to put all the fault 
on a defendant who plea-bargained or settled before 
trial or on a person who was neither charged nor 
named as a party. , 


empty-chair doctrine. Sée ANVERSE-INTEREST RULE. 
emttio. See EMrTi0. : 

emtor. See EMPTOR. 

emtrix. See EMrrRix. 


= vb. To give power to do something; to make 
able. 


enablement. Patents. The disclosure in a patent appli- 
cation; —— the description of the subject matter 
clear and complete enough to teach a person with 
ordinary skill m the art how to make and use the 


en arere 


_ invention. @ If the artisan would still be unable to 
work the invention without undue experimentation 
after reading the description — in light of the infor- 

‘ mation known in the art as of the filing date. of the 
patent application — the patent application will be 
rejected for lack of enablement. 35 USCA § 112. Cf. 
NONENABLEMENT. (Cases: Patents €999. C.J.S. Patents 
§ 139.] BY aN 7 


enablement by deposit. See DEPOSIT (6). 


enablement requirement. Patents. The rule that the 
specification of a patent application must descrihe 
e invention so that a person with ordinary skill in 
the art could make and use the invention without 
undue experimentation. @ A specification that meets 
this requirement is referred to as enabling. Cf. EN-. 
vie {Cases: Patents €99. C.J.S. Patents 
enabling act. See enabling slaluie under STATUTE. 


enabling clause. The part of a statute or constitution 
that gives governmental officials the power and au- 
thority to put the law into effect and enforce it. See 
ENACTING CLAUSE. 


enabling disclosure. See DESCRIPTION (5). 
enabling power. See POWER OF APPOINTMENT. 


enabling source. Patents. A document that defeats the 
patentability of an invention because the information 
provided made it possible — before the patent appli- 
cation was filed — for a person skilled in the art to 
make the invention. Cf. ENABLEMENT REQUIREMENT. 


enabling statute. 1. See sTaTUTE. 2. Hist. (cap.) The 
Lease Act (1540), by which tenants in tail, husbands 
seised “a right of their wives, and others were em- 
powered to make leases for their lives or for 21 
years. St. 32 Hen. 8, ch. 28. 


enact, vb. 1. To make into law by authoritative act; to 
pass <the statute was enacted shortly before the 
announced deadline>. 2. (Of a statute) to provide 
<the statute of frauds enacts that no action may be 
brought on certain types of contracts unless the 
plaintiff has a signed writing to prove the agree- 
ment>. — enactor, n. 


enacted law. See Law. 
enacting clause. See CLAUSE. 


enacting words. The statutory phrasing denoting that 
an act is taking effect as law. © The most commor 
. enacting words are Be it enacted that.... 


enactive (en-ak-tiv), adj. 1. Having the power to estab- 
lish a new law; capable of enacting. 2. ENACTORY. 


enactment, n. 1, The action or process of making into 
law <enactment of a legislative bill>. 2. A statute <a. 
recent enactment>. 

enactor (en-ak-tor), n. A person or body that enacts or 
decrees; esp., one that establishes a new law. 

enactory, (i-nak-ta-ree), adj. 1. OF, relating to, consti- 
tuting, or by an enactment; esp., instituting a new 
right or duty by means of enactment. 2. ENACTIVE. 

enajenacién (e-nah-hen-ah-syohn), n. [Spanish] Spanish 
law. Alienation; the transfer of land. 


en arere (en a-reer). [Law French] In time past. 


en autre droit 


en autre droit (en oh-tre droyt or un noh-tra drwah). 
[French] In the right of another, as when an execu- 
tor sues on behalf of the estate. — Also spelled in 
aulre droit. See AUTRE DROIT. 


en bane (en bangk or on bongk), adj. & adv. [Law 
French “on the bench") With all judges present and 
participating; in full court<an en banc rehearing> 
<the court heard the case en banc>. — Also spelled 
in banc; in bank. — Also termed in banco. 


en banc sitting. See sirTinG.. - 


' enbaneworthy, adj. Slang. Worthy of being considered 
en banc <the Fifth Circuit concluded that two of the 
four issues are truly enbancworthy>. — enbancwor- 
thiness, n. 
en bloe (on blok or en blok), adj. & adv. [French] As a 
whole; as a unit. © Jn parliamentary law, this term 
can refer to a series of resolutions or other motions 
that are disposed of with a single votre. — Also 
termed en grosse. 


enbrever (en-bree-vor), vb. [Law French] 1. To abbrevi- 
ate. 2. To put into a schedule. 


encheson (en-chee-zan), n. [Law French] The occasion, 
cause, or reason for which something is done. — 
Also spelled encheason. 


enclave (en-klayv or on-). /nt'l law. An isolated part of 
a country’s territory entirely surrounded by the ter- 
ritory of one foreign country, so that any communi- 
cation with the main part of the country must pass 
through the territory of the foreign country. @ Al- 
though international enclaves were once common, 
they are now relatively rare; examples include 
Baarle-Hertog, a Belgian enclave in the Nether- 
lands, and Kaliningrad, a Russian enclave between 
oe and Poland. — Also termed international 
enclave. 


federal enclave. Territory or land that a state has 
ceded to the United States. @ Examples of federal 
enclaves are military bases, national parks, federal- 
ly administered highways, and federal Indian res- 
ervations. The U.S. government has exclusive au- 
thority and jurisdiction over federal enclaves. 
[Cases: United States G93. C.J.S. Uniled States 
§§ 9-15.] 


» An isolated part of a country's terri- 
tory that, though not entirely surrounded by the 
territory of a foreign country, is inaccessible by 
way of the country's own territory because of 
topographical features such as impassable moun- 
tains. 


enclose, vb. 1. To surround or encom ; to fence or 
hem in on all sides. 2. To place (something) in a 
parcel or envelope. — Also spelled inclase. 


enclosed land. See Lanv. 
enclosed please find. See TRANSMITTAL LETTER. 


enclosure. 1. Something enclosed in a parcel or enve- 
lope. 2, Land surrounded by some visible obstruc- 
tion; ctose a. 8. An artificial fence around one's 
estate. — Also spelled inclosure. [{Cases: Fences ©1.] 
encomienda (en-koh-mee-en-dah), n. [Spanish] Spanish 
law. 1. A royal grant to a private person of a certain 
portion of territory in the Spanish colonies, together 
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with the concession of a certain number of the native 
inhabitants, on the feudal principle of commenda- 
tion. 2, A royal grant of poem to the military 
orders of Spain. 3. A mandate for a person to do a 
naire commission. 4. Something given by man. 
ate; esp.. a parcel. : 

encourage, vb. Criminal law. To instigate; to incite to 

action; to embolden; to help. Sce sip AND ARET. 


encroach, vb. 1. To enter by gradual steps or stealth 
into the possessions or rights of another; to trespass 
or intrude. 2. To gain or intrude unlawfully upon 
another's lands, property, or authority. — Formerly 
also spelled incroach. 


encroachment, n. 1. An infringement of another's 
rights. 2. An interference with or intrusion onto 
another's property <the court remedied the en- 
croachment by ordering the defendant to cut down 
the tree limb hanging over the plaintiff's yara>. — 
Formerly also s incroachment. See TRESPASS. 
[Cases: Trespass 12. C.].S,-Trespass § 13.) 


encumbrance, 2. A claim or liability that is attached to 
property or some other right and that may lessen its 
value, such as a lien or mortgage; any property right 
that is not an ownership interest. @ An encumbrance 
cannot defeat the transfer of possession, but it re- 
mains after the property or right is transferred. — 
Also spelled incumbrance. (Cases: Mortgages €1; Se- 
cured Transactions 1. C.J.S. “Mortgages §§ 2-6; 
sian Transactions §§ 3, 7--9, 23, 37.] —- encumber, 
va, 
“Encumbrances are not confined to the law of property, but 
pea to the faw of ig idee also. Choses In action may 
mortgaged, settled In trust, or otherwise made the 
subject-matter of jura in re allena, no jess than land and 


chattels.* John Salmond, Mir eed 435-36 n.(k) (Glan- 
ville L. Williams ed., 10th ed. 1947). 


Hisar ph dank inow Rt BG Lady elle gd cable 

terest, property. includes a mortgage cr 
other lien on real property.” UCC § 9-102(a) (32). 

mesne encumbrance (meen). An intermediate en- 

cumbrance; an encumbrance that first occurred 

both earlier and later than other encumbrances. 


encumbrancer. One having a legal claim, such as a 
lien or mortgage, against property. 

end, n. 1. An object, goal, or purpose. 2. A result; a 
termination point. 


endangered species, See spectes (1). 


endangering the welfare of a child. See crip ENnAN- 
GERMENT. 


endangerment, n. The act or an instance of putting 
someone or something in danger; exposure to peri 
or harm. See ciLD EXDANGERMENT; RECKLESS ENDAN- 
GERMENT. — endanger, vb. 

endeavor, n. A systeinatic or continuous effort to 
attain some goal. 

endeavor, vi. To exert physical or intellectual strength 
toward the attainment of an object or goiul. 

en déclaration de simulation (on dek-lah-rah-syawn da 
sim-[y]o-lah-syawn). [French “in order to declare 
(something) a pretence”) Civil law. An action to void 
a coniract; esp., one brought to remove i: cloud from 
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title and bring back, for any le; 
true owner's estate the thing sold. 

en demeure (on do-myuur). (French “in default”) Civil 
law. Of a debtor who fails to pay on demand accord- 
ing to the terms of the obligation. 


purpose, to the 


". endenizen (en-den-o-zon), vb. To recognize as a legal 


ee a en 


ry 
$ 


resident; to naturalize. — Also spelled endenize; in- 
; indenize. ca 
endless-ciiain scheme. See PYRAMID SCHEME. 


end lines. Mining law. A claim's lines, as platted or laid 
down on the ground, that mark its boundaries on 
the shorter dimension, where the claim crosses the 
vein, in contrast to side lines, which mark the ck 
dimension and follow the course of the vein. © With 
reference to the apex rule, if the claim as a whole 
crosses the vein instead of following its course, the 
end lines will become the side lines and vice versa. 
See apPex Rube. Cf. sipe vines. [Cases: Mines and 
Minerals 18. C.J.S. Mines and Minerals §§ 48-49.] 


endnote. A note that, instead of appearing at the 
bottom of the page (as a footnote does), appears at 
the end of the book, chapter, or paper. 


endogenous insemination. See artificial insemination by 
under ARTIFICIAL INSEMINATION. 


endorse, vb. See IxDoORSE. 
endorsed bond. See guaranteed bund uncer vonxn 3). 
endorsee. See 1NDORSEE. 


endorsement, 1. 1, INDORSEMENT. 2. An amendment to 
an insurance Pols a rider. [Cases: Insurance 
© 1874.] — endorse, vb. — endorseable, adj. 


endorser. See 1NDORSER. 


endow, vb. 1. To give money or property to, esp. as a 
source of coritinuing or permanent income. 2. Hist. 
To provide (a woman) with a dower. 


endowment. 1. A gift of money or property to an 
institution (such as a university) for a specific pur- 
2use, esp. one in which the principal is kept intact 
indefinitcly and only the interest income [rom that 
principal is used. 2. Hist. The assigning or giving of 
a dower to a woman. 


endowment insurance. 1, IxnsuRANCE. 2. See endowment 
life insurance under LIFE INSURANCE. 


endowment life insurance. See LIFE.INSURANCE. 
endowment policy. See INSURANCE PO! 'CY. 


end position. Onc’s legal and financial position on the 
signing of a contract, including the choices now 
available, such as renewal and renegotiation.. 


end user. Sec USER (2). 


Enelow-Etteison rule (en-a-loh-et-al-san). The defunct 
doctrine that an order staying federal-court proceed- 
ings pending the determination of an equitable de- 
fense (such as arbitration) is an injunction appcalable 
under 28 USCA § 1292(a)(1) if the proceeding 
Stayed was an action that could have m main- 
tained as an action at law before the merger of law 
and equity. Enelow v. New York Life ins. Co., 293 U.S. 
379, 55 S.Ct. 310 (1935); Ettelson v. Metropolitan Life 
Ins. Co., 317 U.S. 188, 63 S.Ct. 165 (1942). (Cases: 
Federal Courts €573.] 


Enforcement of Foreign Judgments Act 


enemy. 1. One who opposes or inflicts injury on 
another; an antagonist. 2. An opposing military - 
force. 3. A state with which another state is at war. — 
Also termed public enemy. 4. A person possessing the 
nationality of the state with which one is at war. — 
Also termed enemy subject. 5. A foreign state that is 
openly hostile to another whose position is being 
consi . 


alien enemy. See avitn. 


public enemy. 1. A notorious criminal who is a 
menace to society; esp., one who seems more or 
less immune from successful prosecution. 2. ENEMY 
3). 3. A social, health, or economic condition or 
problem that affects the public at large and is 
difficult to control <teenage smoking has been 
declared a public enemy in this country>. 
enemy alien. See alien enemy under ALieN. 
enemy combatant. See COMBATANT. 
enemy’s pi . Fil law. Property used in illegal 
commerce or trading with a public enemy, whether 
that property belongs to an ally or a citizen. © This 
term is esp. common in prize courts. The illegal 


traffic makes the property hostile, and allows penal 
consequences to attach to the property itself. 


enemy subject. See ENEMY (4. 

Energy, Department of. See DEPARTMENT OF ENERGY. 

en fait (on fay), adv. [French] In fact; actually. 

enfeoff (en-fef or en-feef), vb. To put (a person) in 
legal possession of a freehold interest; to transfer a 
fief to. — Formerly spelled injeoff. — Also termed 
feoff: infeudate; (in Law Latin) feoffare. 

enfeoffment (en-fef-mant or en-feef-), n. 1. At com- 
mon law, the act or process of transferring posses- 
sion and ownership of an estate in land. — Also 
termed infeudation; infeudatio. 2. The property or 
estate so transferred. 8. The instrument or deed by 
which one obtains such property or estate. — 
spelled infeoffment. — Also termed feoffment; (in Scots 
law) infeftment. 

enforce, vb. 1. To give force or effect to (a law, etc.); to 
compel obedience to. 2. Loosely, to compel a person 
to pay damages for not complying with (a contract). 

enforcement, n. The act or process of compel ns 
compliance with a law, mandate, command, decree, 
or agreement. - 

extrajudicial enforcement. See SELF-HELP. 

__ law enforcement. See LAW ENFORCEMENT. 


remedial enforcement. See secondary right under 
RIGHT. : ; 
sanctional enforcement. Sce secondary right under 
RIGHT, 


secondary enforcement. See secondary right under 
RIGHT. 


selective enforcement. See SELECTIVE ENFORCEMENT. 
specific enforcement. See primary right under ric. 
Enforcement of Foreign Judgments Act. A uniform 


law, adopted by most states, that gives the holder of 
a foreign judgment essentially the same rights to 


enforcement power 


levy and execute on the judgment as the holder of a 
domestic judgmcat. @ The Act defines a foreign judg- 
ment as any judgment, decree, or order (of a court in 
the United States or of any other court) that is 
entitled to full faith and credit in the state. See ruts. 
FAT AND creDrt. [Cases: Judgment @=823. C_J.S. 
Judguents §§ 969, 971, 983-985.} ce 


enforcement power. ‘The authority by which Congress 
may enforce a particular constitutional amendment's 
provisions by appropriate legislation. © Enforcement 
power is granted to Congress under the 13th, 14th, 
15th, 19th, 23rd, 24th, and 26th Amendments. 


enfranchise, vb. 1. To grant voting rights or other 
rights of citizenship to (a person or class). 2. To set 
free, as from slavery. 


enfranchisement (en-fraa-chiz-mant or -chiz-mant), 1. 
1. The granting of voting rights or other rights of 
citizenship to a class of perenne. [Cases: Elections 
59, C.J.S. Elections § 16.] 2. The act of making 
free, as from slavery. 


enfranchisement of copyhold. Hist. The conversion of 
copyhold into freehold tenure, by (1) a conveyance 
ol the fee simple from the lord of the manor to the 
copyholder, (2) a release by the ford of all seigniorial 
tights, or (3) a release by the copyholder to the lord 
of the copyholder's interest in the estate. See cory. 
HOLD. 


engage, vb. To employ or involve oneself; to take part 
in; tu embark on. 


engagement, n. 1. A contract or agreement involving 
mutual promises. (Cases: Contracts 57. C.J.S. Con- 
tracts §§ 108-109.] 2. An agreement to marry; the 
eriod after which a couple has agreed to marry but 
before they do so. — Also termed (in sense 2) 
hetrothal, betrathment. (Cases: Breach of Marriage 
Promise 1. C.J.S. Breach of Marriage Promise § 3.) 


_ engagement fee. See RETAINER (3). 


engagement letter. A document identifying the scope 
of a professional's services to a client and outlining 
the respective duties and responsibilities of both. 


engagement slip. A note sent by a lawyer to a court 
informing the court that the lawyer is professionally 
engaged in a second court on a given day and thus 
cannot appear before the first court on that day as 
scheduled. © The term is used in Pennsylvania. 


engender, vb. To cause; to bring about; to occasion. 


engineering, procurement, and construction con- 
tract. See CONTRACT. 


England procedure. A procedure hy which — after a 
federal court has referred a case back to state court 
under the Pullman abstention doctrine, and the state 
court has adjudicated the state-court issues — a 
i eal may return to federal court to have the 
federal claims adjudicated. England vu. Louisiana State 
Bd. of Med. Examiners, 375 U.S. 411, 84 S.Ct. 461 
(1964). See Pullman absiention under assTENTION. 
(Cases: Federal Courts 65.) 

English rule. The requirement that a losing litigant 
must pay the winner's costs and attorney's fees. — 
Also termed loser. rule. CE AMERICAN RULE (1). 
(Gases: Costs 6194.14. C.J.S. Casts § 126.) 
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Englishry, presentment of. pRESENTMENT OF ENGLISHRY, 


en gros (on groh). [French] Total; by wholesale; 1n 
Gaogss, — Also spelled en grosse. Cf. EN BLOC. 


en vb. 1. Hist. To handwrite a document, esp. a 
eed, in a style characterized by large letters. © This 
method of writing, which was derived from ancient 
court hand, was also used in transcribing wills well 
into the 19th century. See court HAND. 2. To pre- 
pare a copy of (a legal document, such as a deed) for 
execution. 3. To prepare a copy of (a bill or man- 
date) before a final legislative vote. Cf. ENROLL (2). 4. 
Hist. To buy large quantities of (a stock or commedi- 
ty) in an effort to corner the market and control the 
price. 5. To absorb or fully occupy. — Formerly also 
spelled ingross. — engrossment, n. 


engrossed bill. See iti. (3). 


engrosser, n. 1. A person who engrosses legal docu- 
ments. 2. Hist. A person who buys large quantities of 
a commodity in an eflort to control the price. 


Engrosser of the Great Roll. See c.erk oF THE PIPE. 


en ing, ». Hist. The practice of buying large quan- 

tities of commodities or merchandise with the intent 
of gaining a monopoly and selling them at a very 
high price. © Engrossing was a misdemeanor in 
England until 1834. — Abs termed engrossment. See 
CORNERING THE MARKET. 


‘i gle Se geting on ore © posoeen on ce 
sininoag of com or other dead Intent to sell 
by putting I in the power of one or hwortch men to rate the 
er of ONG OF 
Sot et their cavn diseration.” 4 Willam Black- 
stone, taries on the Laws of England 158 (1769). 
engrossment, n. 1. The preparation of a legal docu- 
ment (such as a deed) for execution. 2. The drafting 
of a resolution cr bill just before a final vote on the 
matter in the legislature. 3. ENGROSSING. 


enhanced, adj. Made greater; increased <because of 
his recidivism, Monte was subject to an enhanced 
sentence after his latest conviction>. 


enhanced damages. See DAMAGES. 


enhancement. The act of augmenting; the state of 
being enhanced <the use of a deadly weapon led to 
an enhancement of the sentence>. 


enheritance (on-nair-ee-tahns), n. [Law French) See 1x- 
HERITANCE. 


enitia pars (a-nish-ee-a pahrz). [Latin] The share of 
the eldest. @ In English law, this describes the lot or 
share chosen by the eldest of ners when they 
make a voluntary partition. The first choice (primer 
election) belongs to the eldest. 


enjoin, vb. 1. To legally prohibit or restrain by injunc- 
tion <the company was enjoined from selling its 
stock>. (Cases: Injunction 1. C.J.S. Injunctions 
§§ 2-4, 12, 14, 22, 24, 166.) 2. To prescribe, man- 
date, or strongly encourage <the graduating class 
was enjoined tu uphold the highest professional 
standards>. — Also spelled injomm. — enjoinment 
(for sense 1), n. — enjoinder (for sense 2), n. 


enjoinable, adj. Capable of being prohibited by injunc- 
tion <an enjoinable nuisance>. [Cases: Injunction 
3. C.J.S. Injunctions § 13.) 


SLT ore gee RR RT a OO SO 1 ee RE BI He ne 


Se" a ee ae 


tt Bhs atar *. 


571 


enjoy, ub. To have, possess, and use (sqmething) with 
satisfaction; to occupy or have the benefit of (proper- 
ty). ; . oo 

‘enjoyment, n. 1. Possession and use, esp. of rights or 
property. 2. The exercise of a right. 


adverse enjoyment. The possession or use of land 
under a claim of right against the property owner. 
[Cases: Easements €-8. C.J.S. Easements §§ 15, 
21-22, 31-35, 37, 41, 45-46, 50.] 


beneficial enjoyment. The possession and benefit of 
land or other property, but without legal title. 


present enjoyment. The immediate possession and 
use of land or other property. 

jet enjoyment. The ion of land with the 
Seaarance that the possession will not be disturbed 
by a superior tide. See covenant for quiet enj 
under COVENANT (4). [Cases: Covenants 43, 65. 
C.J.S. Covenants § 20.] 


en juicio (en hwee-syoh), adv. (Spanish] Judicially; in a 
court of law. 


spn ub. 1. To increase in size or extend in scope 

or duration <the court enlarged the time allotted 
for closing arguments>. 2. To free from custody or 
imprisonment <at common law, an action for escape 
lay when a lao was wrongly enlarged>. Cf. at 
LARGE. — enlargement, n. 


rag gra of time. A usu. court-ordered extension 
of the time allowed to perform an action, esp. a 
procedural one. 


er Vestate (en-lahr-jar la-stayt). [Law French} 
Hist. A release that enlarges an estate and consists of 
a conveyance of the ulterior interest to the tenant. ¢ 
If an estate was held by a tenant for life or years, 
with the remainder to another in fee, and if the one 
in remainder released all rights to the tenant and his 
or her heirs (through an enlarger lestate), the tenant 
then held the estate in fee. . 


enlisted member. Military law. A person in an enlisted 
grade; a person in military service below the grade 
of officer or warrant officer. (Cases: Armed Services 
21. C.J.$. Armed Services 88 29, 42.) 


enlistment, n. Voluntary entry into a branch of the 
armed services. (Cases: Armed Services €717, C.J.S. 
Armed Services § 42.] — enlist, vd. - 


em masse (en mas). [French] In a mass; in a large 
group all at once; all together. 


en mort mayne (en mort mayn). [French “in dead 
hand"} In mortmain. See MoRTMAIN. 


Enoch Arden law (ee-nok ahrd-on). A statute that 
nts a divorce or an exemption from liability so 
that a person can remarry when his or her spouse 
has been absent without explanation for a specified 
number of years (usu. five or seven). @ This type of 
law is named after a Tennyson poem, in which the 
eponymous hero, having been shipwrecked for years 
on a desert island, returns home to find that his wife 
has remarried. He selflessly conceals his identity 
from her so that she can remain with her new 
husband. — Also spelled Enoe Arden law. See pre- 
sumptive death under DEATH; ABANDONMENT (2). (Cases: 


enrolled-bill rule 


Divorce €37(5); Marriage 11. C.J.S. Divorce § 46; 
Marriage § 18.) 

enormia (i-nor-mee-o), n. [Latin] Common-law pleadin, ; 
Unlawful or wrongful acts; wrongs. @ This word, 
esp. as part of the phrase et alia enormia (“and other 
outrages”), appeared regularly in writs and declara- 
tions of trespass. 


enormious (i-nor-mee-ss), adj. Archaic. Made without a 
rule or against law. 


enorm lesion (i-norm lee-zhan). See 1.arsio ENORMIS. 


enormous, adj. Aggravated; excessively large <enor- 
mous crimes>. 


en berg main (en ow-el mayn). [Law French] In equal 


enpleet (en-pleet), ub. Hist. See imPLean. 


enquéte (on-ket), n. [French] Eccles. law. An examina- 
tion of witnesses (tgkén down in writing) by or 
before an authorized judge for the purpose of gath- 
ering testimony to be used in a trial. — Also termed 
enquest (on{g]-kwes[t)). . 
en recouvrement (on ray-koo-vre-mon). [French “tor 
purpose of recovery”) French law. An indorsement 
on a bill of exchange that does not transfer the 
roperty in the bill of exchange but merely gives the 
indorsee the authority to recover the amount of the 
bill. : 


enrégistrement (on-ray-zhees-tra-mon), n. [French] 
French law. Registration. @ This formality. is per- 
formed by a clerk who inscribes a government regis- 
ter with a summary analysis of a deed or other 
document. The clerk then puts a stamped or sealed | 
note on the deed or document, indicating the date 


on which it was registered. 


enrichment. The receipt of a benefit. See unjust EN- 
RIGHMENT. : 


enroll, vb. 1. To register or transcribe (a legal docu- 
ment, as a deed) into an official record on execu- 
tion. — Formerly also spelled inrall. 2. To prepare (a 
bill passed by the legislature) for the executive's 
signature. Cf, encross. [Cases: Statutes €937. C.J.S. 
Statutes §§ 56-58.) 


enrolled, adj. Registered; recorded. 


enrolled agent. One who, though neither a certified 
public accountant nor an attorney, has been admit- 
ted to practice before the IRS, either by passing an 
examination or by working for the IRS in a technical 
area for at least five years. © The enrolled agent is 
one of four types of persons who are allowed to 
practice before the IRS, the other three being attor- 
neys, certified public accountants, and persons who 
are admitted to represent either themselves or oth- 
ers in a particular case. [Cases: Internal Revenuc 
4444. C.].S. Internal Revenue § 615.) 


enrolled bill. See 511.1. 3). 


enrolled-bill rule. The conclusive presumption that 4 
statute, once formalized, appears precisely as the 
legislature intended, thereby preventing any chal- 
lenge to .the drafting of the bill. (Cases: Statutes 
€>283(2). C.J.S. Statutes §§ 74-75, 77.) 


enroliment 


not go behind the enrotled bill to detarmine its validity. The 
bo chat re Pooigtpiple nelly elodppeiase ord pect A 
ote and joumal entry upon the final hava Been 

v 
with.” National Conference ot State as gery 
oa ne Procedure § 702, at 497 
enrollment, n. The act of recording or registering. — 

Also spelled (archaically) inrollment. 


enrollment of vessels. Marilime law. The recordin 
and certification of vessels used in coastal or inlan 
navigation, as distinguished from the “registra- 
tion” of vessels used in foreign commerce. @ En- 
rollment and registry are used to distinguish certifi- 
cates granted to two classes of vessels. Enrollment 
evidences the national character of a vessel en- 
gaged in coasting trade or home traflic; registry is 
used to declare the nationality of a vessel engaged 
in foreign trade. Cf. recisrry (2). (Cases: Shipping 
6. C.}.S. Shipping §§ 16-17.) 


Enrollment Office. Hist. A department of the Court of 
Chancery responsible for storing enrolled deeds and 
judgments. @ The Enrollment Office was abolished 
ales its duties were transferred to the Central 
Office. 


en route (en or on root). [French] On the way; in the 
course of transportation or travel. 


enscnedule, vb. Archaic. To insert in a list, account, or 
writing. 


enseal, vb. Archaic. To seal (a document). 


enserver (en-sor-var), vb. [Law French) To make sub- 
ject to a service or servitude. 


ens legis (enz lee-jis). [Law Latin) A creature of the 
law; an artificial being as opposed to a natural 
person. @ The term describes an entity, such as a 
corporation, that derives its existence entirely from 
the law. 


entail, n. A fee abridged or limited to the owner's 
issue or class of issue rather than descending to all 
the heirs. — Also termed (in Scots law) tailze. See 
BARRING OF ENTAIL; FEE TAIL. (Cases: Estates in Proper- 
ty 712. C.S. Estates §§ 22-27.] — entailable, adj. 
“Entalt entailed, abridged, limited, 
certain concitions at tho wit of the donor, here lenge oe 
ida Byler g Petar ied The Pocket Lawyer and 
‘amily Conveyancer 97 (3d ed, 1833). 
quasi-entail. An estate pur autre vie that is granted 
to a person and the heirs of the person's body. @ 
The interest so granted is not properly an estate- 
tail (because it is not granted by inheritance), but it 
is similar enough that the interest will go to the 
heir of the body as special occupant during the life 
of the cestui que vie, in the same manner as an 
estate of inheritance would descend if limited to 
the grantee and the heirs of his body. 


entail, vb. 1. To make necessary; to involve <respond- 
ing to this onerous discovery will entail countless 
hours of work>. 2. To limit the inheritance of (an 
estate) to only the owner’s issue or class of issue, so 
that none of the heirs can transfer the estate <the 
grantor entailed the property through a so-called 
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“tail female’>. See ree Tai. [Cases: Wills C7604. 
C.J.S. Wills § 1258.] ; 


entailed, adj, Settled or limited to specified heirs or in 
tail <entailed gifis>. 


entailed estate. See FEE TAIL. 
entailed interest. See inTEREST (2). 


entailment, n. 1. The act of entailing an estate. 2. An 
estate so entailed. . 


entencios (en-ten-shan), ». (Law French] Hist. A phin- 
tiffs count or declaration. 


entendment. Archaic. See INTENDMENT. 


entente (ahn-tahnt). [French “intent, understanding”) 
Intl law. 1, An understanding that two or more 
nations have for carrying out a common policy or 
course of action. @ An entenle is looser than an 
alliance but stronger than the nations’ merely having 
Boos relations. 2. The nations having such an un- 
lerstanding. Cf. AlttaNce; DETENTE. 


enter, vb. 1. To come or go into; esp., to go onto (real 
property) by right of entry so as to take possession 
<the landlord entered the defaulting tenant's prem- 
ises>. 2. To put formally before a court or on the 
record <the defendant entered a plea of no con- 
test>. 3. To becomte a party to <they entered into 
an agreement>. See ENTRY. 


enterceur (en-tar-sdr), n. [Law French] A party claim- 
ing goods; one who has placed goods in the hands of 
a third party. 

enterpleder. Archaic. See iNTERPLEADER (1). 


enterprise, n. 1. An organization or venture, esp. for 
business purposes. 


overnmental enterprise. An enterprise undertaken 

y a governmental body, such as a parks depart- 
ment that creates a public park. — Also termed 
government enterprise. 


2. Under federal anti-racketeering law, an individu- 
al, parteersinp corporation, association, union, oth- 
er legal entity, or group of individuals associated in 
fact, although not a legal entity. © Tie enterprise 
must be ongoing and must exist as an entity sepa- 
rate from the allegedly 7 activity that it engages 
in. 18 USCA § 1961(4). RACKETEER INFLUENCED 
AND CORRUPT ORGANIZATIONS ACT. [Cases: Racketeer 
Influenced and Corrupt Organizations 33. C.J.S. 
RICO (Racketeer Influenced and Corrupt Organizations) 
§§ 8-10.} 3. One or more persons or organizations 
that have related activities, unified operation or 
common control. and a common business puree: 
@ Under the Fair Labor Standards Act, an employee 
who is employed by an enterprise is entitied to 
minimuin-wage and overtime benefits. 29 USCA 
§§ 201 et seq. 
enterprise liability. See Liasitsty. 
enterprise organization. See BUSINESS ENTERPRISES. 
entertain, vb. 1. To bear in mind or cunsider; esp., to 
give judicial consideration to <the court then enter- 
tained motions for continttance>. 2. To amuse or 
lease. 3. To receive (a person) as a guest or provide 
ospitality to (a person). 4. Parliamentary law. To 
recognize and state (a motion); to receive and take 
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into consideration <the chair will entertain the mo- 
tion>. Be 

entertainment expense. See EXPENSE. fos 

entertainment law. The field of law dealing with the 


~ legal and business issues in the entertainment indus- 


. try (such as film, music, and theater), and involving 
the representation of artists and producers, the ne- 
gotiation of contracts, and the protection of intellec- 
tual-property rights. 

entice, vb. To lure or induce; esp., to wrongfully solicit 
(a person) to do something. 


enticement, n. 1. The act cr an instance of wrongfully 
soliciting or luring a person to do something. 2. Hist. 
The tort of inducing a man’s wife to leave him or to 
remain away from him against his will. (Cases: Se- 
duction €>1-26. C.J.S. Torts §§ 88-89.) 

enticement of a child. Criminal law. The act or offense 
of inviting, persuading, or attempting to persuade a 
child wo enter a vehicle, building. room, or secluded 
place with the intent of committing an unlawful 
sexual act against the child. — Often shortened to 
enticement. (Cases: Infants €>15. C.J.S. Infants §§ 5, 

92-93, 95-98.} 


_enticement of a parent. Torts. Rare. The tortious inter- 
ference with a child's rights and interests in main- 
taining the parent-child relationship, usu. caused by 
a third person who induces a parent to abandon the 
child. @ Actions based on enticement, where they are 
recognized, are rarely successful because many states 
do not recognize a child’s legal right to a parent's 
consortium or affection. 


entire, adj. 1. Whole; complete in ail its parts. 2. Not 
divisible into parts. . 

entire-a ent clause. 1. INTEGRATION CLAUSE. 2. A 
provision in an insurance contract stating that the 
entire agreement between the insured and insurer is 
contained in the contract, often including the appli- 
cation (if attached), declarations, insuring agree- 
ment, exclusions, conditions, and endorsements. — 
Also termed entire-contract clause. [Cases: Insurance 
1838, 1856. C.J.S. Insurance §§ 373-375.) 


entire benefit. See entire use under USE (4). 

entire blood. Sc 2 ull blood under ataun. 

entire-contract clause. See ENTIRE-AGREEMENT CLAUSE. 

entire-controversy doctrine. The principle that a 
plaintiff or defendant who does not assert all claims 
or defenses related to the controversy in a legal 
proceeding is not cntitled to assert those claims or 
defenses in a later proceeding. — Also termed single- 
controversy doctrine. Cf. compulsory counterclaim under 
COUNTERCLAIM; RES JUDICATA (2). (Cases: Action €53; 
Judgment 591. C.].S. Actions $§ 177-208; Juag- 
ments §§ 761, 764-765.) 

entire day. See pay. 

entire interest. Sce INTEREST (2). 

entire-output contract. Scc output contract under CON- 
"TRACT. 

entire tenancy. See TENANCY. 

entirety (en-ti-or-tee). 1. The whole, as opposed to a 
moiety or part. 2. Something (such as certain judg- 


entrapment 


ments and contracts) that the law considers incapa- 
ble of being divided into parts. 


entirety, tenancy by the. See estate by entirely under Es. 
TATEQ). «© : 


entirety clause. Oil & gas. A mineral-lease or deed 

provision specifying that royalties must be appor- 
tioned if the property is subdivided after the lease is 
granted. @ For the lessee, the clause makes it clear 
that the lessee’s duties will increase if the lessor 
transfers a part of the leased premises. For the 
lessor, the clause avoids the nonapportionment rule. 


entire use. See USE (4). 


entitle, vb. 1. To granta right to or qualify for. 2. 
Eccles. law. To Gtdsin a poke _— tas ’ also 


" spelled intitle. 


entitlement. An absolute right to a (usu. cared Y 
benefit, such as social security, granted immediately 
upon meeting a legal. ¥equirement. [Cases: Social 
Security and Public Wélfare 4.10. CJ.S. Social 
Security and Public Welfare §§ 11, 18.) . 


entity. An organization (such as a business or a gov. 
ernmental unit) that has a legal identity apart from 
its members. 


corporate entity. A corporation's status as an or- 
ganization existing independently of its sharehold- 
ers. @ As 2 separate entity, « corporation can, in its 
own name, sue and be sued, lend and borrow 
money, and buy, sell, lease, and morigage proper- 
ty. [Cases: Corporations 1.3. C.J.S. Corporations 
§ 8] 


public entity. A governmental entity, such as a state 
government or one of its political subdivisions. 


entity assumption. The presumption that a business is 

a unit separate from its owners and from other 

firms. (Cases: Corporations @1.5. C.J.S. Corporations 
8] - 


entity theory of partnership. The theory that a part 
nership is an entity with a legal existence apart from 
the partners who make it up. © Under the Uniform 
Partnership Act, “[a] partnership is an entity distinct 
from its partners.” UPA § 201 (1994). Cf. acGREGATE 
THEORY OF PARTNERSHIP. [Cases: Partnership 63. 
C.J.S. Partnership § 68.) 


entrapment, n. 1. A law-enforcement officer's or gov- 
ernment agent's inducement of a nN to commit 
a crime, by means of fraid or undue persuasion, in 
an attempt to later bring a criminal prosecution 
against that person. [Cases: Criminal Law ¢=37. 
C.J.S. Criminal Law § 58.) 2. The affirmative defense 
of having been so induced. © To establish entrap- 
ment (in most states), the defendant must show that 
he or she would not have committed the crime but 
for the fraud or undue persuasion. — entrap, vb. 
“Entrapment, so-called, is a rela simpte and desir- 
able eoncopt which was Unfortunate 


, with 
some ing confusion. ft is moclally Lesirabie for criml- 
nals to be epprehendad and b to Justice. And there fs 


whatever wrong or out cf place in setting traps for 
those Bont on eis, provid to tape are nolo aranged 


entrebat 


sce oer et ere 

ton than attempt to supplant It ....” Roilin M. Perkins & 

Ronald N. Boyca, Criminal Law 1161 (3d ed. 1982). 
derivative entrapment. Entrapment in which the 
government uses a private person, acting either as 
an agent of the government or as an unwitting 
participant, to induce the subject of the entrap- 
ment to commit a crime. [Cases: Criminal Law 
€37(5). C.].S. Criminal Law § 61.) 


objective entrapment. Entrapment as judged by fo- 
cusing on egregious law-enforcement conduct, not 
on the defendant's predisposition. 


sentencing entrapment. Entrapment of a defendant 
who is predis to commit a lesser offense but 
who is unlawfully induced to commit a more seri- 
ous offense that carries a more severe sentence. — 
Also termed sentence-factor manipulation. 


entrebat (on-tra-ba), ». [Law French) An irtruder or 
interloper. 


entrepét (on-tre-poh), n. [French] French law. A build- 
ing or place where goods from abroad may be 
deposited and from which those goods may then be 


exported to another country without paying a duty. . 


entrepreneur (on-tra-pra-ner), n. One who initiates 
and assnines the financial risks of a new enterprise 
and who usu. undertakes its management. 


entrepreneurial right. See N&\GHBORING RIGHT. 


entrust, 1). To give (a person) the responsibility for 
something, usv after establishing a confidential rela- 
tionship. — Also spelled (archaically) intrust. See xec- 
LIGENT ENTRUSTMENT. — entrustment, 7. 


entrusting, ». Commercial law. The transfer of posses- 
sion of goods to a merchant who deals in goods of 
that type and who may in turn transfer the goods 
and all rights to them to a purchaser in the ordinary 
course of business. UCC § 2-403. [Cases: Sales 
©234(7).] 


entry, n. 1. The act, right, or privilege of entering real 
property <they were given entry into the stadium>. 
forcible entry. See FORCIBLE ENTRY. 
lawful entry. 1. The entry onto real property by a 
person not in possession, under a claim or color of 
right, and without force or fraud. 2. The entry of 
premises under a search warrant. See SEARCH \War- 
RANT. 


open entry. A conspicuous entry onto real property 
to take possession; an entry that is neither clandes- 
tine nor carried out by secret artifice ov stratagem 
and that (by law in some states) is accomplished in 
the presence of two witnesses. 


reentry. See REENTRY. 


unlawful entry. 1. The crime of entering another's 
real property, by fraud or other illegal means, 
without the owner's consent. 2. An alien's crossing 
of a border into a country without proper docu- 
ments. [Cases: Aliens 956. C.J.S. Aliens §§ 249, 
253-254, 260-261.] 


2. An item written in a record; a notation <Forney 
made a false entry in the books on March 3>. 
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blind . An accounting entry that indicates only 
the debited and credited amounts without any 
explanation. 


nd journal entry. A journal entry requirin 
more than one debit and credit (as when seveniue 
is received partly in cash and partly in securities). 
journal entry. An entry in an accounting journal of 
equal debits and its, with occasional explana- 
tions of the recorded transactions. 


3. The placement of something before the court or 
on the record. 4. Copyright. The actos of a tide of 
work with the Register of Copyrights to secure its 
protection. [Cases: Copyrights and Intellectual 
Property 50.10. C.J.S. Copyrights and Intellectual 
Property §§ 38-39.] 5." Immigration. Any entrance of 
an alien into the.United States, whether voluntary 
or involuntary. (Cases: Aliens 58.6, 56. CJ.S. 
Aliens §§ 77-78, 97, 102, 118, 249, 253-254, 
260-261.] 6. Criminal law. The unlawful coming into 
a building to commit a crime. (Cases: Burglary 
€9(2). C.J.S. Burglary $$ 21-22.) 


entry, right of. See poweR OF TERMINATION. 
entry, writ of. See writ OF ENTRY. 


entry ad communem legem (ad ka-myoo-nam lee-jam). 
{Latin} Hist. 1. Entry at common a, 2. AD COMME. 
NEM LEGEM. 


entry ad terminum qui practeriit (2d ter-ma-nem kw 
pri-ter-ee-it). See an TERMINUM QUI PRAETERIIT. 


entry for in speech. See causa matrimonii 
proelocuti under causa 0. 


entry in casu consimili (kay-s[y]oo kan-sim-o-l1). [Lat- 
in) See case CONsIMILE. 


entryman (en-tree-man), n. Archaic. A person who 
enters public land and stakes a claim with the inten- 
tion of settling. 


entry of Poa rece The ministerial recording of a 
court's final decision, usu. by noting it in a judgment 
book or civil docket. Cf. RENDITION OF JUDGMENT. 
(Cases: Federal Civil Procedure 2621; Judgment 
270-284. CJS. Judgments §§ 90, 93, 112-115, 
117-132, 135.] 


entry on the roll, Hist. 1. A clerk's notation on a 
parchment roll of the proceedings and issues in a 
particular case. @ Before parties began submitting 
written pleadings, they would appear (in person or 
through counsel) in open court and state their re- 
spective contentions orally until they settled on the 
issue or precise point in dispute. During the prog- 
ress of these oral statements, an appointed officer of 
the court would make minutes of the various pro- 
ceedings on a parchment roll that then became the 
official record of the suit. Even after the practice of 
oral pleadings had fallen into disuse, proceedings 
continued to be entered “on the roll." This practice 
was abolished early in the 19th century. 2. A future 
interest created in a transferor who conveys an es- 
tate on condition subsequent. 


enumerate (i-n[y}oo-mo-rayt), vb. To count off or des- 
ignate one by one; to list. — enumeration, n. 


enumerated motion. See MOTION (1). 
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enumerated power. See POWER (9). i 


enumerator. A po hi appointed to collect census 
papers or schedules. ° Z 


“ enunciate (i-non-see-ayt), vb. 1. To state publicly; to 
announce ur proclaim <the court enunciated a new 
doctrine yesterday>. 2. To articulate or pronounce 

. <enunciate your syllables more clearly when you 
speak>. — enunciation, x. — enunciable, adj. — 
enunciator, n. 


enure. See INURE. 


en ventre sa mere (on von-tra sa mair). [Law French 
“in utero”) (Of a fetus) in the mother’s womb <child 
en ventre sa mere>. @ This phrase refers to an unborn 
child, usu. in the context of a discussion of that 
child’s rights. If the child is en ventre sa mere at the 
time of a decedent's death and is subsequently born 
alive, the child is treated as having been in existence 
at the time of the decedent's death for purposes of 
inheritance. — Also spelled in ventre sa mere. See VEN- 
‘TER. 
supposed in law to be bom for many purposes. 4 Willam 
Ares lone, Commentaries on the Laws of England 126 
en vie (on vee). [Law French “‘in life”} Alive. 
environmental audit. See aunrr. 


environmental crime. A statutory offense involving 
harm to the environment, such as a violation of the 
criminal provisions in the Clean Air Act Amend- 
ments of 1970, the Federal Water Pollution Control 
Act of 1972 (commonly called the Clean Water Act), 
or the Endangered Species Act of 1973. @ Although 
the most significant environmental-crime statutes 
were passed in the 1970s, they date back to the late 
19th century, with statutes such as the Pure Food 
and Drug Act of 1896 and the assorted statutes that 
ultimately became the Rivers and Harbors Act of 
1899. — Also termed crime against the environment. 


environmental criminology. See cRnNNOLOY. 


environmental effect. Environmental law. A natural or 
artificial disturbance of the physical, chemical, or 
biological components. that make up the environ- 
ment. 


environmental-impact statement. Environmental law. A 
document that the National Environmental Policy 
Act (42 USCA § 4332(2)(c)) requires a federal agen- 
cy to produce for a major project or legislative 
proposal so that better decisions can be made about 
the positive and negative environmental effects of an 
undertaking. — Abbr. EIS. — Also termed environ- 
mental-impact report (EIR). (Cases: Environmental 
Law 571-615.) : 


environmental law, The field of law dealing with the 
maintenance and protection of the environment, 
cnchuding preventive measures such as the require- 
ments of environmental-impact statemcnts, as well as 
measures to assign liability and provide cleanup for 
incidents that harm the environment. @ Because 
most environmental litigation involves disputes with 
governmental agencies, environmental law is heavily 
intertwined with administrative law. [Cases: Environ- 
mental Law €1.] ; 


2 @ pili ana 


Environmental Protection Agency. An independent 
federal agency in the executive branch responsible 
for setting pollution-control standards in the areas of 
air, water, solid waste, pesticides, radiation, and toxic . 
materials; enforcing laws enacted to protect the envi- 


_ ronment; and coordinating the antipollution efforts 


of state and local governments. @ The commission 
was created by Reorganization Plan No. 3 of 
1970. — Abbr. EPA. (Cases: Environmental Law 
©15.] ; 


envoy (en-voy). 1. A high-ranking diplomat sent to a 
foreign country to execute a special mission or to 
serve as a permanent diplomatic representative. — 
Formerly termed envoy extraordmary. 2. A mes- 
senger or representative. 

envoy extraordinary. Int'l law. A person who heads 
a legation rather than an embassy. @ In current 
usage, the term is honorific and has no special 
significance. 28 

envoy plenipotentiary. See ambassador plenipotentiary 
under AMBASSADOR. 

fe ae (ee-oh di-ee). [Latin] On that day; on the same 

ay. 

EOE. abbr. 1. See equal-opportunity employer under _EM- 
PLoveR. 2. Errors and omissions excepted. @ This 
phrase is sometimes appended to an account stated 
to allow for slight errors. See errors-and-omissions in- 
surance under INSURANCE. 

eo instante (ee-oh in-stan-tee). [Latin] At that very 
instant. — Also spelled ¢o instanti. 

eo intuitu (ee-oh in-t{yJoo-a-too). [Latin] With or in 
that view; with that intent or object. 


eo ipso (ee-oh ip-soh). [Latin] By that very act. 


eo loci (ee-oh loh-si). [Latin] In that state; in that 
condition. 


eo loco (ee-oh loh-koh). [Latin] 1. In that place. 2. In 
that state; in that condition. 


E.0.M. abbr. End of month. © This appears as a 
payment term in some sales contracts. 


eo nomine (ee-oh nahm-a-ncc). [Latin} By or in that 
name <interest ¢o nomine>. 


EPA. abbr. ENVIRONMENTAL PROTECTION AGENCY. 


EPC. abbr. 1. EUROPEAN PATENT CONVENTION. 2. Engi- 
neering, procurement, and construction. See engi- 
neering, procurement, and construction contract under 
CONTRACT. 


EPC contract. See engineering, procurement, and con- 
struction contract under CONTRACT. : 


ephemeral recording. Copyright. A temporary copy of 
A work that may merce and used by a broa Cn 
er under a license or under a statutory exemption 
that waives the need to obtain the copyright owner's 
permission. @ A broadcaster must still pay royalties, 
and usu. must destroy the ephemeral recording 
within a statutorily defined time after creation or 
use, 


e pill ana (ay pee-lee ah-nah). (Hawaiian) Adjoining. © 
is term usu. refers to land that adjoins a stream. 


epimenia 


— (ep-a-mee-nee-a), n. pl. [Latin] Expenses; 


epiqueya (ep-ee-kay-ah), n. [Spanish] Spanish law. An 
equitable principle calling for the benign and pru- 
dent interpretation of the law according to the cir- 
cumstances of the time, place, and person. 


episco ‘(i-pis-ka-pa-see), n. Eccles. law. 1. The of- 
fice ofa bishop. 2. Koen of church government by 
bishops. 3. An office of overlooking or overseeing. 

episcopalia (i-pis-ka-pay-lee-a), n. pl. Eccles. law. Syno- 
dials, pentecostals, and other ‘customary payments 
from the clergy to their diocesan bishop, collected by 
rural deans and forwarded to the bishop. 


episcopate (i-pis-ko-pit), n. Eccles. law. 1. A bishopric. 
D. The digsky ot olfice of a bishop. 

epis 1m ecdicus (i-pis-ka-por-am ek-di-kes). [Lat- 
in tes. law. A bishop's proctor; a church lawyer. 

episcopus (i-pis-ko-pas), n. [Latin fr. Greek) 1. Roman 
law. An overseer; an inspector, such as the municipal 
officer responsible for oversight of the bread and 
other provisions that served as the citizens’ daily 
food. 2. A bishop. 


episcopus puerorum (i-pis-ka-pas pyoo-ar-or-am). [Lat- 
in “bishop of the boys} Hist Eccles, law. A layperson 
who would, on certain feasts, braid his hair, dress 
like a bishop, and act ludicrous. @ This English 
custom outlasted several laws passed to abolish it. 


episodic criminal. See chiar. 


epistle (ee-pis-al), n. Roman & civil law. A rescript 
replying to a magistrate or official body. See rescrirt 
(3). 


epistola (i-pis-to-la), n. (Latin “letter”) Hist. A charter; 
a written instrument to convey lands or to assure 
contracts. See assurance. — Also spelled epistula. 


epistulae (i-pis-tyoo-lee), 1. pl. [Latin “letters”) Roman 
law. 1. Rescripts; esp., opinions given by the emper- 
ors in cases submitted to them for decision. 2. Opin- 
ions of juris consulti, such as Neratius, on questions of 
law in the form of letters to those consulting 
them. — Also spelled epistolae. 

EPL insurance. See employment-practices liability insur- 
ance under INSURANCE. 

e pluribus unum (ee ploor-o-bas [yJoo-nam). [Latin] 

ne out of many. ® This is the motto on the official 
seal of the United States and on several U.S. coins. 

EPO. abbr. 1. See en: tue order under PRo- 
TEGTIVE ORDER. 2. RUROPEAN PATENT OFFICE. 

epoch (ep-ok), ». 8. A period of time marked by 
distinctive features or noteworthy events. 2, A time 
when a new computation is begun; a time from 
which memorable dates are counted. — epochal 
(ep-a-kal), adj. 

EPR. abbr. EMERGENCY PREPAREDNESS AND RESPONSE DI- 
RECTORATE. , 

EPS. abbr. taxninGs PER SHARE. 

Equal Access Act of 1984. A federal Jaw that prohibits 
school districts receiving federal funds and allowing 
extracurricular activities to be held in its facilities 
from denying secondary-school students the right to 
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meet for religious and other ee ages in public- 
school facilities. 20 USCA § 4071. © The constitu- 
tionality of the Act was upheld in Board of Education 
of Westside Cominunity Sc v. Mergens, 496 U.S. 
26, 110 S.Ct. 2356 (1890). 


-access rule. Criminal law. The doctrine that 
contraband found on a defendant's premises will not 
support a conviction if other persons have the same 
access to the premises as the defendant. @ To invoke 
this defense successfully, the defendant must show 
that other persons did in fact have equal access to 
the premises; speculative evidence that trespassers 
might have come onto the premises will not bar a 
conviction. (Cases: Controlled Substances @30.] 


ie Access to Justice Act. A 1980 federal statute 

at allows a prevailing party in certain actions 
against the government to recover attorney's fees 
and expert-witness fees. Pub. L. No. 96-481, title II, 
94 Stat. 2325 (codified as amended in scattered 
sections of 5, 15, and 28 USCA). — Abbr. EAJA. 
(Cases: United States ©9147. CJ.S. United States 
§§ 193, 268~269.] 2 


equal and uniform taxation. See TAXATION. 


Equal Credit Opportunity Act. A federal statute thit 
prohibits creditors from discriminating against credit 
applicants on the basis of race, color, religion, na- 
tional origin, age, sex, or marital status with respect 
to oy aspect of a credit transaction. 15 USCA 
8§ 1691 et seq. — Abbr. ECOA. [Cases: Consumer 
Credit 31. C.J.S. Interest and Usury; Consumer Credit 
$§ 345-347.) 


equal degree. See prcree. 


equal-dignities rule. Agency. The doctrine that an 
agent can perform all acts requiring a writing signed 
by the principal only if the agent's euthority is vet 
forth in a writing. @ This rule is an adjunct to the 
statute of frauds and applies when one or more of 
the signatories to a contract acted through an agent. 
[Cases: Principal and Agent €°12. CJ.S. Agency 
§ 43.) 

Easel Employment Opportunity Commission. An in- 

lependent federal commission that investigates 

claims of employment discrimination based on race. 
color, religion, sex, national origin, or age and en- 
forces antidiscrimination statutes through lawsuits. @ 
It was created by Title VII of the Civil Rights Act of 
1964. The EEOC encourages mediation and other 
nonlitigious means of resolving employment dis- 
putes. A claimant must file a charge of discrimina- 
tion with the EEOC before pursuing a claim under 
Title VII of the Civil Rights Act and certain other 
employment-related statutes, — Abbr. EEOC. 
{Cases: Civil Rights @1503. CJS. Cail Rights 
§§ 159, 165.] 

equal-footing doctrine. The principle that a state ad- 
mitted to the Union after 1789 enters with the same 
rights, sovereignty, and jurisdiction within its bor- 
ders as did the original 13 states. 
uality. The quality or state of being equal; esp.. 
ikeness in power or political status. See EQUAL PRo- 
TECTION, 


“We need not repeat the burning irony af Anatole France: 
"The faw in its majesty draws no distinction but forbids tich 
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oo alike from begging 2 the iy dl from 
vnditons” Moms R. Cohen, Reason and Law 101 (1961). 
litical equality. The sharing of governmental 
decuions in such a way that, in the setting of 
governmental policies, the preference of each citi- 
zen is assigned an equal value. 


* ~ equality before the law. The status or condition of 


Ce ey tel ane 


RCE e ROME Ce EMA fa 


ne ee 


eing treated fairly according to regularly estab- 
lished norms of justice; esp., in British constitutional 
law, the notion that all persons are subject to the 
ordinary law of the land administered by the ordi- 
nary law courts, that officials and others are not 
exempt from the general duty of obedience to the 
law, that discretionary governmental powers must 
not be abused, and that the task of superintending 
the operation of law rests with an impartial, inde- 
pendent judiciary. . 
“A number of distinct meanings are normally Fara to the 
Provision that there should be equality before the law. One 
Aste Ardell pee Agperahdltcd sl dl ager Dn 
equal subjection of all to a common system of law, whatev- 
er its content.... theory asserts that equality 


a ern die inn be beacon tp 

a 

application and enforcement of laws and 

tion of the legal system. ... A third meaning normally bome 
that all are equal , perhaps no 

more than a variant of the second, is State and 

individual before the law shoutd be .” Potyvies G. 

Polyviou, The Equal Protection of the Laws 1-2 (1980). 


equality of states. Int'l law. The doctrine that all fully 
independent nations are equal under international 
law. ® This doctrine does not, of course, mean that 
all nations are equal in power or influence, but 
merely that, as nations, they all have the same legal 
rights. 


equalization, n. 1. The raising or lowering of assessed 
values to achieve conlormity. 2. Tax. The adjustment 
of an assessment or tax to create a rate uniform with 
another. ~— Also termed equalization of taxes; fair and 
proper legal assessment. (Cases: Taxation $=446.5—150. 
C_J.S. Taxation §§ 621-641, 643, 724-725.] 


equalization board. A local governmental agency re- 
sponsible for adjusting the tax rates in different 
istricts to ensure an equitable distribution of the tax 
burden. — Also terméd beard of equalization. (Cases: 
Taxation €9446.5-450. C.J.S. Taxation §§ 621-641, 
643, 724-725.) ' 


equalization of taxes. See EQUALIZATION (2). 


equalize, vh. To make equal; to cause to correspond 
or be the same in amount or degree. 


equally divided. 1. (Of property) apportioned per 
capita — not per stirpes°— among heirs on the 
testator’s death. @ A provision in a will calling for 
property to be divided “share and share alike” has 
the same effect. [Cases: Wills 9530. C.].S. Wills 
§§ 1015-1616.} 2. (Of a court, legislature, or other 
group) having the same number of votes on cach 
side of an issue or dispute. 


equal-management rule. The doctrine that cach 
spouse alone may manage community property un- 
less the law provides otherwise. CE HEAD-AND-MASTER 
RULE. 


equal-opportunity employer. See emPrLover. 


eques 


Equal Pay Act. A federal law mandating that all who 
perform substantially the same work. must be paid 
equally. 29 USCA t 206. (Cases: Labor Relations. 
1333. C_J.S. Labor Relations § 1184.) : 


equal protection. The 14th Amendment guarantee 
that the government must treat a person or class of 
persons the same as it treats other persons or classes 
in like circumstances. @ In today’s -constitutional 
jurisprudence, equal protection means that legisla- 
tion that discriminates must have a rational basis for 
doing so. And if the legislation affects a fundamental 
right (such as the right to vote) or involves a suspect 
classification (such as race), it is unconstitutional 
unless it can withstand strict scrutiny. — Also termed 
equal protection of the laws; equal protection under the 
law. See RATIONAL-BASIS TEST; STRICT ScruTINy. (Cases: 
Constitutional Law-€=209-250.5. C.J.S. Constitutional 
Law §§ 700-778, 775-912, 916-917, 919-944; Zon- 
ing and Land Planning § 23.) | . 
. tection does not requife that all be deat 
wea teat OTA dons coulis tat a cheanedon made 
have some relevance to the purpos: 
cation is made." Baxstrom v. Herold, 383 U.S. 107, 111, 86 
S.Ct. 760, 763 (1966). 
“As In all equal protection cases, ... the crucial question is 
whether thera is an 
furthered by the tial treatm: 
Mosley, 408 U.S. 92, 95, 92 S.Ct 2286, 


he equal ection principle ‘ts exclusively associated 
written i and embodies slr of 
equa! treatment normally applied not only to the procedural 


enforcement of laws but ao to the substantive content of 
thelr provisions. In other words, the equal protection of the 


laws treated as a subs! 

principie which demands that laws will only be legitimate if 

they can be described as just and equal.” Polyvios G. 

Polyviou, The Equal Protection of the Laws 4 (1980). 

Equal Protection Clause. The 14th Amendinent pro- 
vision requiring the states to give similarly situated 
persons or classes similar treatment under the law. 
Cf. pve process cause. [Cases: Constitutional Law 
€>209-250.5. C.J.S. Constitutional Laue § 700-773, 
775-912, 916-917, 919-944; Zoning and Land Plan- 


ning § 23.) 
equal protection of the laws. See FQUAL. PROTECTION. 
equal protection under the law. See EQUAL PROTECTION. 


Equal Rights Amendment. A failed constitutional 
amendment that, had it been ratified, would have 
constitutionally prohibited sex-based discrimination. 
© Congress passed the Amendment in 1972, but it 
failed in 1982, having béen ratified by only 35 of the 
required 38 states. — Abbr. ERA. 


equal-shares clause. Insurance. A clause requiring an 
insurer to pay its proportionate share of a claimed 
loss. . 


Equal Time Act. A federal law requiring that a broad- 
casting-facility licensee who permits a legally quali- 
fied candidate for public office to use the facility for 
broadcasting must afford an equal apport to all 
other candidates for the office. 47 USCA § 315. 
(Cases: Telecommunications ¢435. CJ.S. Tele- 
graphs, Telephones, Radio, and Television §§ 178-179, | 
183-187.] 


equal-time doctrine. See FAIRNES» DOCTRINE. 
egues (ee-kweez), n. (Latin) Hist. A knight. 


equilocus 


equilocus (ee-kwa-loh-kas), n. [Latin] An equal. 


equinox (ee-kwa-noks or ek-we-noks), n. One of the 
two periods of the year when the time from the sun's 
rising to its setting is equal to that from its setting to 
its rising. © The equinox is about March 21, 
and the autumnal equinox is about September 22. 


equip, vb. To furnish for service or against a need or 
exigency; to fit out; to supply with whatever is 
necessary for efficient action. 


equipment, n. The articles or implements used for a 
specific pu or activity (esp. a business opera- 
tion). @ Under the UCC, equipment includes goods if 
(1) the goods are used in or bought for a business 
enterprise (including farming or a profession) or by 
a dehtor that is a nonprofit organization or a gov- 
ernmental subdivision or agency, and (2) the goods 
are not inventory, farm products, or consumer 

UCC § 9-102(a)(33). [Cases: Secured Trans- 
actions 16. C.J.S. Secured Transactions § 15.) 


opipwont trust. A financing device commonly used 

y rai in which a trustee and the railroad 
together buy Suenent from a manufactures, with 
the trustee providing most of the purchuse price, 
and the trustee then leases the equipment to the 
railroad, which pays a rental fee comprising interest, 
aerauen for serial retirement, and the trustee's 
ee. 


equipment trust bond. See Bonn (a). 


equipment trust certificate. A security, usu. issued by 
a railroad, to pay for new equipment. @ Title to the 
equipment is held by a trustee until the note has 
been paid off. — Also termed car trust certificate; trust 
certificate. 

equitable (ek-wi-te-bal), adj. 1. Just; consistent with 
principles of justice and right. 2. Existing in equity; 
available or sustainable by an action in equity, or 
under the rules and principles of equity. 


equitable abstention. See ABSTENTION. 
equitable action. See action in equity under ACTION (4). 


equitable-adjustment theory. The doctrine that in set- 
ling a federal contract dispute, the contracting offi- 
cer should make a fair adjustment within a reason- 
able time before the contractor has to settle with its 
subconwractors, suppliers, and other creditors. 
(Cases: United States €°70(20). C.J.S. United States 
§§ 120-122.) 


equitable adoption. See adoption by estoppel under avop- 
TION (). 

equitable asset. See asset. 

equitable assignment. See AssiGNMENT (2). 


equitable-benefit doctrine. Bankruptcy. The principle 
that allows a bankruptcy court ‘o grant preferred 
status to claims for service rendered by persons 
other than bankruptcy officers, to the extent that the 
service benefited the estate, when the person filing 
the claim acted primarily for the benefit of the estate 
as a whole. (Cases: Bankruptcy 2965. C.J.S. Bank- 
rupley § 255.) 


equitable construction. See liberal ronstruction under 
CONSTRUCTION. 
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equitable conversion. See CONVERSION (1). 

equitable defense. See DEFENSE (1). 

equitable disseisin. See nissEisin, 

equitable distribution. Family law. The division of 
marital property by a court in a divorce proceeding, 
under statutory guidelines that provide for a fair, 
but not necessarily equal, allocation of the property 
between the spouses. @ With equitable distribution, 
when a marriage ends in divorce, property acquired 
during the marriage is divided equitably between 
the spouses regardless of who holds title to the 
property. The courts consider many factors in 
awarding property, including a spouse’s monetary 
contributions, nonmonetary assistance to a spouse's 
career or earning potential, the efforts of each 
spouse during the marviage, and the length of the 
marriage. The court may take into account the rela- 
tive earning capacity of the spouses and the fault of 
either spouse. Equitable distribution is applied in 47 
states (i.e., all the states except California, Louisiana, 
and New Mexico, which are “equal division” com- 
munity-property states). — Also termed equitable divi- 
sion; assignment of property. Cf. Tire pivIsION; Comme. 
nity property. [Cases: Divorce €248. C.].S. Divorce 
§§ 508-511, 580-582.) 


equitable division. See EQUITABLE DISTRIBUTION. 


equitable doctrine of approximation. See DOCTRINE OF 
APPROXIMATION. 


equitable dower. See equitable jointure under JOUNTURE. 
equitable duty. See nury (n. 

equitable easement. See EASEMENT. 

equitable ejectment. See EyECTMENT. 

equitable election. See ELECTION (2). 

equitable estate. See ESTATE (1). 

equitable estoppel. See esrorret. 

equitable foreclosure. See FuRECLOSURE. 

equitable fraud. See constructive fraud (1) under Fraup. 
equitable-fund doctrine. See COMMON-FUND DOCTRINE. 
equitable interest. See inTEREST (2), 

equitable jettison. See Jerrison. 

equitable jointure. See joinrure. 

equitable levy. Sce equitable lien under LIEN. 

equitable lien. See Lien. 


equitable life estate. An interest in real or personil 
property that lasts for the life of the holder of the 
estate and that is equitable as opposed to legal in its 
creation. © An example is a life estate held by a trust 
beneliciary. (Cases: Life Estates €@21. C.J.S. Estates 
§§ 138-147, 150.) 


equitable life tenant. See ttre TENANT. 
equitable mortgage. See MORTGAGE. 
equitable owner. See beneficial owner (1) under owneR. 


equitable ownership. See beneficial ownership (1) under 
OWNERSHIP. 


equitable parent. See PARENT. 
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equitable-parent doctrine. Family law. The’ principle 
that a spouse who is not the biological parent of a 


child born or conceived during the marriage may, in © 


a divorce action, be considered the child's natural 
father or mother if (1) the other von and the 
child both acknowledge a parent-child relationship, 
esp. when that other spouse has cooperated in the 
development of this relationship before the divorce 
action, (2) the nonbiologically related spouse wants 
parental rights, and (3) he or she is ele. to take 
on the responsibility of paying support. © The doc- 
trine sometimes applies to nonspousal partners as 
well. Very few jurisdictions apply the doctrine. See 
Carolee Kvoriak Lezuch, Michigan's Doctrine of Equi- 
table Parenthood, 45 Wayne L. . 1529 (1999). — 
Also termed eqisitable-parenthood doctrine. 

' + equitable erga gee 1. Tax. A doctrine allowing a 
' taxpayer to offset previously overpaid taxes against 
current taxes due, even though the taxpayer is time- 
barred from claiming a refund on the previous 
taxes. [Cases: Internal Revenue 4829.10. C.Jj.S. 
Internal Revenue §§ 728, 738.] 2. Tax. A doctrine 
allowing the government to offset taxes previously 
uncollected from a taxpayer against the taxpayer's 
current claim for a refund, even though the govern- 
ment is time-barred from collecting the previous 
taxes. @ In both senses, this type of recoupment can 
be asserted only if the statute of limitations has 
created an inequitable result. See rEcOUPMENT (2). 
(Cases: Internal Revenue € 4845. C.J.S. Internal 
Revenue § 738.] 3. A principle that diminishes a 
party's right to recover a debt to the extent that the 
party holds money or property of the debtor to 
which the gre has no right. @ This doctrine is 
ordinarily a defensive remedy going only to mitiga- 
tion of damages. The doctrine is sometimes applied 
so that a claim for a tax refund that is barred by 
limitations may nonetheless be recouped against a 
tax claim of the government. — Also termed equila- 
ble-recoupment doctrine. See SETOFF (2); RECOUPMENT (3). 
[Cases: Set-off and Counterclaim €6. C.J.S. Set-off 
and Counterclaim §§ 2, 11.) 


equitable relief. Sce equitable remedy under REMEDY. 
equitable remedy. See REMeDy. 


— remuneration. See compulsory license (1) un- 
ler LICENSE. 


equitable rescission. See RESCISSION.- 


equitable-restraint doctrine. See Younger abstention (1) 
-under ABSTENTION, 


equitable reversion. See REVERSION. 
equitable right. See nici. 


’ equitable right to setoff. The right to cancel cross- 
'- demands, usu. used by a bank to take from a cus- 
tomer's deposit accounts the amount equal to the 
customer's debts that have matured and that are 
owed to that bank. See seTorr. (Cases: Banks and 
Banking @ 134; Set-off and Counterclaim ¢=8. 
C.J.S. Banks and Banking §§ 301-305, 312-313, $16; 
Set-off and Counterclaim §§ 3, 6.] 


equitable seisin. See setsin. 


equitable servitude. See restrictive covenant under cove- 
NANT (4). 


equity 


equitable subrogation. See legal subrogation under sus- 
ROGATION. . ; 


equitable title. See TITLE (a). 


equiaute tolling. 1. The doctrine that the statute of 

imitations will not bar a claim if the plaintiff, despite 
diligent efforts, did not discover the injury until 
after the limitations period had expired. @ Equitable 
tolling does not require misconduct by the defen- 
dant. [Cases: Limitation of Actions 104.5. C.J.S. 
Limitations of Actions §§ 85-86, 121.) 2. The doctrine 
that if a plaintiff files a suit first in one court and 
then refiles in another, the statute of limitations does ‘ 
nat run while the litigation is pending in the first 
court if various requirements are met. © Among 
those requirements are (1) timely notice to the de- 
fendant; (2) no prejudice to the defendant; and (8) 
reasonable and good-faith conduct on the part of the 
plaintiff. 

equitable waste. See wASTE(D. = 


equity, n. 1. Fairness; impartiality; evenhanded deal- 
ing <the company's policies require managers to use 
ve dealing with subordinate employees>. 2. 
The body of ened constituting what is fair and 
Tight; natural law <the concept of “inalienable 
rights” reflects the influence of equity on the Decla- 
ration of Independesce>. 
“In its sease it eq is practical lent to 
aki teace. Bure POE a (aks te encase that 


equity, as administered by the Courts, embraces a jurisdic- 
paella dc pkg preipleanlpbe result from 


aA 


meet 
biful wisdom of a policy of attempt- 
duties of i sortent obi Son 


3. The recourse to principles of justice to correct or 
supplement the law as arr to particular circum- 
stances <the judge decided the case by equity be- 
cause the statute did not fully address the issue>. — 
Also termed natural equity. (Cases: Equity 1. C.J.S. 
Equity §§ 2-5, 7-8, 10.} 4. The system of law or 
body of principles originating in the English Court 
of Chancery and superseding the common and 
Statute law (together called “law” in the narrower 
sense) when the two conflict <in appealing to the 
equity of the court, she was appealing to the “king’s 
conscience” >; CHANCERY (2). 


“Ee is that em of justice which was developed in ~ 


and aaministered by the High Court of Chancery in England 

in the exercise of its Jurisdiction. This definition 

is rather sugg than precise; and invites Inquiry rather 
it. This must ly be so . 

technical and scien ; a 

justice nor even all that of natura! justice which is 

susceptible of being fu e . R has, when em- 


what the i 
Is-known Marsordinary jurisdiction. Every tue 
: aS 1S 
definition of equity must, therefore, be, to a greater or less 


equity, bill in 


extent, a history.” T: The Principles of 
Fail 122 oodah O Meboy od itined. 1831) c 


“In its technical sense, ... be defined as a 
portion of natural which, ‘although of a nature more 
reasons 


“The term ‘equity’ is an illustration of Mr. Towkngton's 
proposton tn some words hava meaning 
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Willams, Leaming the Law 25-28 (11th ed. 1982). 


5. A right, interest, or remedy r izahle by a 
court of cans <there was no formal contract for. 


mation, so they sued for breach in equity>. (Cases: 

Equity 1. CJ.S. Equity 8§ 2-5, 7-8, 10.} 
contravening equity (kon-tra-veen-ing). A right or 
interest that is inconsistent with or contrary to a 
right sought to be enforced. 


countervailing equity (kown-ter-vayl-ing). A con- 
trary and balandine equity, equally deserving of 
consideration. 

latent equity (lay-tent). An equitable claim or right 
known only by the parties for and against whom it 
exists, or that has been concealed from one who is 
interested in the subject matter. — Also termed 
secret equils. 


ect equity. An equitable title or right that, to be 

ea ‘de: lacks caily the formal cuniveyance or 

other investiture that would make it cognizable at 

law; esp., the equity of a real-estate purchaser who 

has paid the full amount due but has not yet 

received a deed. 

secret equity. See latent equity. 
6. The right to decide matters in equity; equity 
jurisdiction <the court decided that the wrong was 
egregious enough to ignore the statute of limita- 
tions and decide the case in equity>. [Cases: Equity 
1. CS. Equity §§ 2-5, 7-8, 10.] 7. The amount 
by which the value of or an interest in property 
excecds secured claims or liens; the difference be- 
tween the value of the property and all encum- 
brances upon it <thanks to the real-estate boom, 
the mortgaged house still had high equity>. — Also 
termed cushion. 8, An ownership interest in proper- 
ty, esp. in a business <the founders gave her equity 
in the business in return for all her help>. See ows- 
ERS’ EQUITY; BOOK EQUITY; MARKET EQuITy. 9. A share 
in a publicly traded company <he did not want to 
cash tn his equity>. 


equity, bill in. Sec its. a). 
equity, court of. See courT. 
equity accounting method. See ACCOUNTING METHOD. 
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equity capital. See caPrra.. 

equity contra legem (kon-tra lee-jom). Int'l law. The 
use of equity in derogation of the law, where, under 
the circumstances of the case, an exception to the 
law is needed to achieve an equitable and just re- 
sult. — Sometimes shortened to contra legem. See Ex 
AEQUO ET BONO. Cf. EQUITY INTRA LEGEM. 


equity financing. See FINANCING. 


equity insolvency, See tNSOLVENCY. _ 
ty intra (in-tra lee-jam). A court's power to 
interpret and apply the law to achieve the most 
equitable result. — Sometimes shortened to intra 
legen. — Also written equity infra legem. Cf. equrrv 
CONTRA LEGEM. 


equity jurisdiction. See yuaispicrion. 
equity jurisprudence. See junispruDENCE. 
equity kicker. See EQUITY PARTICIPATION. 
equity loan, See homme equity loan under Loan. 


equity of exoneration (eg-zon-s-ray-shan). The right 
of a person who is secondarily Hable on a debt to 
make the primarily liable party discharge the debt or 
reimburse any payment that the secondarily liable 
person has made. © One example is the right of a 
surety to call on the principal for reimbursement 
after the surety has paid the debt. Unlike contribu- 
tion, which exists when the parties are equally liable, 
the equity of exoneration exists when parties are 
successively liable. —- Also termed right of exoneration. 
See EXONERATION. 


equity of partners. The right of each pariner to have 
the firm's property applied to the firm's debts. 
[Cases: Partnership 7179. C.J.S. Partnership § 176.) 


equity of redemption. Real estate. The right of > 
ris aad in default to recover property before a 
foreclosure sale by paying the principal, interest, and 
other costs that are due. @ A defaulting mortgagor 
with an equity of redemption has the right, until the 
foreclosure sale, to reimburse the mortgagee and 
cure the default. In many jurisdictions, the mortga- 
gor also has a statutory right to redeem within six 
months after the foreclosure sale, and the mortgagor 
becomes entitled to any surplus from the sale pro- 
ceeds above the amount of the outstanding mort- 
gage. — Also termed right of redemption. See CLOG OX 
THE EQUITY OF REDEMPTION; REDEMPTION (4); STATUTORY 
RIGHT OF REDEMPTION. [Cases: Mortgages 591, 600. 
C.J.S. Mort, §§ 57, 991, 993, 995, 998-999, 
1005, 1040-1043, 1045-1046, 1065, 1068.) 


“ a title to 
as security for a debt. The law courts, with typical technical 
earty adopted the rule that # was not paid 


' on 
a was due, the debtor fost his tand. if 
Soon hoover with more liberality, and with Nae et 


in of the real purpose of the transaction, recog- 
ged ho fat that tha securing ofthe dab. rather than to 


character to br Ey ih clock f bet Aageeth e 
tegal nute by, in e! back 
the dettor fh ould tho debt, even though it had not 
been on uitable right to redeem, even 
after tn the when it was due, was called 
the ‘ of redemption.’” Charles Herman Kinnano, A 
First on Anglo-American Law 309 (2d ed. 1952). 


equity of subrogation. The right of a person who is 
secondarily liable on a debt, and who nave the debt, 


veers a 
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to personally enforce any right that the- original 
creditor could have pursued against the debtor, 


- . including the right to foreclose on any security held . 


by the creditor and any right that the creditor may 
have to contribution from others who are liable for 
the debt. — Also termed right of ion; (in Scots 
law) right of relief. See susrocaTion. [ : Subroga- 
tion 1. C.].S. Subrogation §§ 2-15, 19, 91.] ; 


equity-of-the-statute rule. In statutory construction, 
the principle that a statute should be interpreted 
according to the legislators’ purpose and intent, 
even if this interpretation goes beyond the literal 
meaning of the text. © Under this little-used rule, for 
example, if a statute defines jury-tampering to in- 
clude a "s “giving a juror food or drink,” the 
iving of cigars to a juror would also fall within that 
lefinition. Cf. COLDEN RULE; MISCHIEF RULE; PLAIN- 
saaey RULE. [Cases: Statutes €°189. C.J.S. Statutes 


equity participation. The inclusion of a lender in the 
equity ownership of a project as a condition of the 
lender's granting a loan. — Also termed equity kicker. 


equity pleading. See PLEADING (2). 


equity practer legem (pree-ter lee-jam). The use of 
equity to fill a gap in the law. — Sometimes short- 
ened to praeter legem. 


equity ratio. 1. The percentage relationship between a 
purchaser's equity value (esp. the amount of a down 
Payoen) and the property value. 2. The measure of 
a shareholder's equity divided by total equity. 

equity security. See security. 

equity stock. See stock. 

equity term. Sve TERM (6). 

equity to a settlement. A wife’s equitable right, arising 
when her husband sues in ecpalty for the reduction 
of her equitable estate to his own possession, to have 
all or part of that estate settled upon herself and her 
children. — Also termed wife's equity; wife's settlement. 
(Cases: Husband and Wife ©12.] 


equivalence of advantages. See RECIPROCITY (2). 


equivalent, adj. 1. Equal in value, force, amount, 
effect, or significance. 2. Corresponding in effect or 
function; nearly equal; virtually identical. 


uivalent, n. Patents. An clement that (1) existed 

fore another element; (2) can perform the same 
function as the other element; and (3) is recogniz- 
able as a substitute for the other element. @ For 
instance, mechanical devices are equivalents when 
one skilled in the art would have recognized that 
each device would produce the same result. If the 
equivalent is known at the time an invention is 
conceived, the invention's patentability may be ques- 
tioned. See anatoc. [Cases: Patents €°237. C.J.S. 
Patents §§ 425-426.) 


_ “Hf a given substitute is an under 
q equivatent 


equivalents doctrine. See DOCTRINE OF EQUIVALENTS. 


ermine 


equivocal (i-kwiv-a-kal), adj. 1. Of doubtful character; 
questionable. 2. Having more than one meaning or 
‘sense; ambiguous. tae ; 

equivocality test (i-kwiv-o-kal-a-tee). See RES IPSA LOQUI- 
TURTEST. . eS 

equivocation (i-kwiv-a-kay-shen). See latent ambiguity 
under AMBIGUITY. aE 


equuleus (i-kwoo-lee-as), n. [Latin] Roman law. A rack 
in the shape of a horse, used for torture. 


ERA. abbr. EQUAL RIGHTS AMENDMENT. 


erase, vb. 1. To rub or scrape out (something written); 
to obliterate. 2. To obliterate (recorded material). 3. 
To seal (criminal records) from disclosure. (Cases: 
Criminal Law €1226(3); Records €32. C.J.S. Rec- 
ords §§ 65, 67~-73.] — erasure, n. 

Erastian (i-ras-chan or i-ras-tee-an). Hist. A follower of 
Thomas Erastus (1524-1583), who ‘thought that of- 
fenses against religion and morality should be pun- 
ished by the civil power and not by the censures of 
the church. @ As a sect, Erastians had great influence 
in England, particularly among 17th-century com- 
mon-law lawyers. 


erasure of record. See EXPUNGEMENT OF RECORD. 


erciscundus (er-sis-ken-das), adj. [Latin] Ciwil law. To 
be divided. © A suit judicium familiae erciscundae was 
one to partition an inheritance. 


erect, ub. 1. To construct. 2. To establish. © In Eng- 
land, erect is one of the formal words of incorpo- 
ration in a royal charter, being part of the phrase, . 
“We do incorporate, erect, ordain, name, constitute, 
and establish.” See ericisus. 


erectile dysfunction. See ImporENCce. 

E reorganization. See REORGANIZATION (2). 

ergo (or-goh or air-goh). {Latin] Therefore; thus. 
ergolabus (ar-goh-lay-bas). n. [Latin] Civil law. A per- 


son who contracts to perform work by personally 
furnishing the materials and labor. 


Erie-bound, adj. (Of a federal court) required to apply 
the Erie doctrine. (Cases: Federal Courts €°372.] 


Erie doctrine (eer-ce). The principle that a federal 
court exercising diversity jurisdiction over a case that 
does not involve a federal question must apply the 
substantive law of the state where the court sits. Erie 
R.R. v. Tompkins, 304 U.S. 64, 58 S.Ct. 817 (1938). 
(Cases: Federal Courts €>3753.] 

Erie/Klaxon doctrine. Sce KLAXON DOCTRINE. 

erigimus (i-rij-a-mas). (Latin) Hist. We erect. © This 
was one of the words used in a corporation's royal 
charter. Sce ERECT (2), 

ERISA (ee- or a-ris-9). abbr. EMPLOVER RETIREMENT IN- 
COME SECURITY ACT. ? 

eristic (e-ris-tik), adj. Of or relating to controversy or 
disputation. — Also termed eristical. 

ermine (or-min), n. The station of a judge; judgeship. 
® The term refers to the fur trimmings (made from 


the coats of white weasels called “ermine’’) adorning 
official robes of English judges. 


erosion 


erosion, The wearing away of something by action of 
the elements; esp., the gradual eating away of soil by 
the operation of currents or tides. Cf. ACCRETION (0); 
DELICTION; AVULSION (2); ALLUVION, 


err (or), 04. To make an error; to be incorrect or 


mistaken <the court erred in denying the motion | 


for summary judgment>. 


errant (er-ant), adj. 1. Fallible; incorrect; straying from 
what is proper <an errant judicial holding>. 2. 
Traveling <a knight errant>. ; 

errata sheet. An attachment to a deposition transcript 
containing the deponent's corrections upon reading 
the transcript and the reasons for those correc- 
tions. — Also termed erraia page. 


erratum (i-ray-tem or i-rah-tém), n. [Latin “error”] An 
error that needs correction. Pl. errata (i-ray-ta or i- 
rah-ta). See CORRIGENDUM. 


erroneous (i-roh-nee-as), adj. Incorrect; inconsistent 
with the law or the facts. 


erroneous assessment. See ASSESSMENT. 
erroneous judgment. See JUNGMENT. 
erroneous tax, See Ax. 


erronice (i-roh-no-see), adv. (Law Latin] Erroneously; 
through error or mistake. 


error, n. 1. An assertion or belief that does not con- 
form to objective reality; a belief that what is false is 
true or that what is true is false; MISTAKE. 


error in (kor-pa-ree). A mistake involving 
the identity of a particular object, as when a party 
buys a horse believing it to be the one that the 
pry had already examined and ridden, when in 
act it is a different horse. 


error in negotio (ii-goh-shee-oh). A mistake about 
the type of contract that the parties actually want- 
ed to enter. 


error in qualitate (kwah-la-tay-tee). A mistake af- 
fecting the quality of the contractual object. [Cases: 
Sales 36. C.J.S. Sales §§ 45-47.] 


error in quantitate (kwahn-to-tay-tee). A mistake 
affecting the amount of the contractual object. 
(Cases: Sales 636. C.J.S. Sales 8§ 45-47.) 


reissuable error. See 2E1SSUABLE ERROR. 


2. A mistake of law or of fact in a tribunal's judg- 
ment, opinion, or order. [Cases: Federal Civil Pro- 
cedure ©2653; Judgment 355-356. C.J.S. Judg- 
ments §§ 314-315.] 


assigned error. An alleged error that occurred in a 
lower court and is pointed out in an appellate 
brief as grounds for reversal <appellants’ two as- 
signed errors appeared to the court to be harmless 
errors>. See ASSIGNMENT OF ERROR. 


Caldwell error. The constitutionally impermissible 
error of resting a death sentence on a determina- 
tion made by a sentencer who has been led to 
believe that the responsibility for determining the 
appropriateness of the defendant's death sentence 
lies elsewhere. Caldwell v. Mississippi, 472 U.S. 320, 
105 S.Ct. 2633 (1985). @ The error most often 
occurs when the prosecutor or the judge tells the 
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jury that the death sentence, if inappropriate, may 
overturned on appeal. 


clear error. A trial judge's decision or action that 
appears to a reviewing court to have been unques-- 
tionably erroneous. @ Even though a clear error 
occurred, it may not warrant reversal. (Cases: A 
peal and Error €999(1), 1008.1(5). C.J.S. Appeal 
and Error §§ 784, 805, 810.] 


clerieal error. An error resulting from a minor 
mistake or inadvertence, esp. in writing or copyin 
something on the record, and not from judicia 
reasoning or determination. © Among the bound- 
less examples of clerical errors are omitting an 
appendix from a document; ping an incorrect 
number; mistranscribing a word; and failing to log 
a call. A court can correct a clerigal error at any 
time, even after judgment has been entered. See 
Fed. R. Civ. P. 60(a); Fed. R. Crim. P. 36. — Also 
termed serivener’s error; vitium clerici. See vrviwe 
scrwroris. [Cases: Federal Civil Procedure 
2653; Judgment ©9306. CJS. Judgments 
§§ 280-281.) 


cross-error. An error brought by the pany  re- 
sponding to a writ of error. 


cumulative error. The prejudicial eflect of two or 
more trial errors that may have been harmless 
individually. @ The cumulative effect of multiple 
harmless errors may amount to reversible error. 
See CUMULATIVE-ERROR ANALYSIS. 


error apparent of record. See plain enor. 
fatal error. See reversible error. 
fundamental error. See plain error. 
harmful error. See reversible error, 


harmless error, An error that does not affect a 
party’s substantive rights or the case's outcome. @ 
A harmless error is not grounds for reversal. See 
Fed. R. Civ. P. 61; Fed. R. Crim. P. 52. — Also 
termed technical error; error in vacuo. Cf. substantial 
error. (Cases: Administrative Law and Procedure 
764; ee and Error 1025-1074. C_J.S. 
Appeal Error §§ 825-830; Juries §§ 421-422; 
Justices of the Peace § 240; Public Administrative Law 
and Procedure § 225.) 


invited error. An error that a party cannot com- 
plain of on appeal because the party, through 
conduct, encouraged or prompted the trial court 
to make the erroneous ruling. [Cases: Administra- 
tive Law and Procedure ©9742; Appeal and Error 
882; Criminal Law ©1137. C.J.S. Appeal and 
Error 8§ 745-747; Public Administrative Law and 
Procedure § 214.) 


manifest constitutional error. An error by the trial 
court that has an identifiably negative impact on 
the trial to such a degree that the constitutional 
rights of a party are compromised. @ A manifest 
constitutional error can be reviewed by a court of 
appeals even if the appellant did not object at trial. 
manifest error, An error that is plain and indisput- 
able, and that amounts to a complete disregard of 


the controlling law or the credible evidence in the 
record. (Cases: Appeal and Error 999(!), 
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1008. 1(7), CJ.S. Appeal and Error §§ 784, 805, 
10.] : . 


obvious error. See oBviOUS ERROR. 
plain error. An error that is so obvious and preju- 
dicial that an appellate court should address it 
despite the parties’ failure to raise a pisrer objec- 
tion. @ A plain error is often said to 
and substantial that failure to correct it would 
infringe a party's due-process rights and damage 
the integrity of the judicial process. See Fed. R. 
Evid. 103¢¢) . — Also termed fundamental error, 
error apparent of record. (Cases: a al and Error 
- @ 181; Criminal Law ¢1030. 1S. Appeal and 
Error §§ 202, 207; Criminal Law § 1682.) 
reissuable error. See REISSUABLE ERROR. 
reversible error. An error that affects a party's 
aera te ball: the case’s outcome, apa thus 
is grounds for rev if the roper ject- 
fatal error. (Cases: Administrative Law and Proce- 
dure 2764; Appeal and Error €°1025-1074; 
Criminal Law 1162. CJ.S. Appeal and Error 
§§ 825-830; Criminal Law §§ 1713-1715; Juries 
§§ 421-422; fustices of the Peace § 240; Public Ad- 
ministrative Law and Procedure § 225.) 
serivener’s error. See clerical error. 


substantial error. An error that affects a party's 
substantive rights or the outcome of the case. © A 
substantial error may require reversal on appeal. 
Cf. harmless error. P 


technical error. See harmless error. 
3. An appeal <a proceeding in error>. 
error, assignment of. See assIGNMENT OF ERROR. 
error, writ of. See WRIT OF ERROR. 


error calculi (er-or kal-kyuu-h), [Latin] Roman & civil 
faw, An error in calculation. ; 


administration, error calculi is without any legal effect. A 
reexamination and correction tio) is admissible 
even after ten or twenty years.” er, Encyclopedic 


error de persona (dee por-soh-ne). [Latin “error of the 


person”} A mistake about a person's identity. Cf. er. 
ROR NOMINIS. : 

errore acerrimo non affectate insimulatove (e-ror-ec a- 
ser-i-moh non af-ek-tay-toh in-sim-yuu-la-toh-vee). 
{Latin} Hist. Through error of the most pointed or 
positive character, not merely pretended or feigned. 


errore lapsus (e-ror-ce lap-sas). (Latin) Hist. Mistaken 
through error. @ This type of mistake was usu. not 
sufficient to invalidate a contract. 


error in fact. See mistake of fact (1) under MISTAKE. 

error in law. See mistake of law (1) under Mistake. 

error in vacuo (in vak-yoo-oh). [Latin “error in a 
void") See harmless error under ERROR. 

error nominis (nahm-o-nis). [Latin “error of name”) A 
mistake of detail in a person's name. Cf. ERROR DE 
PERSONA. 


error of fact. See mistake of fact (1) under Mistake. 


so obvious - 


escape 


error-of-judgment rule. The doctrine that a profes- 
’ sional is not liable to a client for advice or an opinion 
iven in good faith and with an honest belief that 
ire advice was in the client's best interests, but that 
was based on a mistake either in judgment or in 
analyzing an unsettled area of the professional’s 
business. © For example, an atturney who makes an 
error in trial tactics involving an unsettled area of 
the law may, under certain circumstances, defeat a 
malpractice claim arising from the tactical error. — 


Also termed judgmental immunity. 
error of law. See mistake of law (1) under MISTAKE. 
errors-and-omissions insurance. See INSURANCE, 
ERS. abbr. ECONOMIC RESEARCH SERVICE. 


ESA. abbr. 1. ECONOMICS AND STATISTICS ADMINISTRATION. 
2. EMPLOYMENT STANDARDS ADMINISTRATION. 


escalation clause. See ESCALATOR CLAUSE. ::.. 


escalator clause. 1. A contractual provision that makes 
pricing flexible by increasing or decreasing the con- 
‘act price according to changing market conditions, 
such as higher or lower taxes or operating costs. 
(Cases: Contracts ¢229, 231. CJ.S. Contracts 
§§ 378, 385, 387-391, 393-398.) 2. A provision in a 
divorce decree or divorce agreement providing for 
the automatic increase of alimony payments upon 
the occurrence of any of various triggeriug events, 
such as cost-of-living increases or an increase in the 
obligor’s salary. @ Escalation clauses for child sup- 
port are often unenforceable. 3. Oi! & gas. A provi- 
sion in a long-term gas contract allowing the base 
price of the gas to be adjusted as the market 
changes. @ The actual adjustment may be up or 
cl -—-Also termed escalation clause; fluctuating 
clause. 


escambium. See camaiuss 2). 


escape, n. J. The act or an instance of breaking free 
from confinement, restraint, or an obligation. 2. An 
unlawful departure from legal custody without the 
use of force. — Also termed aciual escape. CE. prison 
wreacH. (Cases: Escape €°1. C.].S. Escape §§ 2-5, 
5~10, 12, 27, 44.) 


Mba lokey nll needed ng laid eld 
departure from legai ing sense the word Is 


aval { a the word used 
by the layman in the broader sense it usu: limited to 
the in the law, — although 
this is not 80.” Rollin M. Perkins & Ronald N. Boyce, 


Criminal Law 559 (3d ed. 1982). 


constructive escape. A prisoner's obtaining more 
liberty than the law allows, while not fully regain- 
ing freedom. 


3. At common law, a criminal offense committed by 
a pens officer who allows a prisoner to depart 
unlawfully from legal custody. — Also termed volun- 
tary escape. (Cases: Escape 3. C.J.S. Escape §§ 3, 
5~6.] — escape, vb. 
i; escape. The offense committed by a peace 
offices whe realincetty allows a prisoner to depart 
from legal custody. 


“Escapes are either voluntary, or negli 
such aa are by the expross ponsent th 


risoner again, h the 
Piciaall tay retain im at amy tice) buries’ Cheett rust 


Voluntary are 
@ keeper, after 


escape clause 


of England 418-16 (1768). 


escape clause. A contractual provision that allows a 
party to avoid performance under specified condi- 
tions; specif, an insurance-policy provision — usu. 
contained in the “other insurance” section of the 
policy — requiring the insurer to provide coverage 
only if no other coverage is available. Cf. excess 
CLAUSE; PRO RATA CLAUSE. 


escapee, A prisoner or other inmate who has escaped 

from lawful custedy. (Cases: Escape 1. CJ.S. Es- 
cape §§ 2-3, 5-10, 12, 27, 44.} 

“The word ‘ * is employed at times by thase who are 

Rot careful In the use of language. They probably think this 

word Is comparable to ‘arrestee’ or ‘employee.’ But the 

arrestes did not do the arr and the employee did not 

do the employing. Tha employee does the work but that 

makes him a worker, not a workes.” Rollin M. Perkina & 

Ronald N. Boyce, Criminal Law 860 (3d ed, 1982). 

escape period. Labor law. A time agreed upon in some 

union contracts during which workers may withdraw 


from the union near the end of one term covered by ; 


the contract and before the start of the next. 
escape warrant. See WARRANT (). 


escapium (e-skay-pee-om), ». [Law Latin] That which 
comes by chance or accident. @ In medieval Latin, 
the term often referred to the escape of a prisoner 
or the straying of caule. 


escheat (es-cheet), n. 1. Hist. The reversion of land 
ownership back to the lord when the immediate 
tenant dies without heirs. See wart OF ESCHEAT. 2. 
Reversion of property (esp. real property) to the 
state upon the death of an owner who has neither a 
will nor any legal heirs. (Cases: Escheat @1~8. C.J.S. 
Escheat §§ 2-23.) 3. Property that has so reverted. 
See heirless estate under Estate (3. — escheat, vb. 


qh 
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Z 
i 
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escheat grant, See GRanT. 


escheator (es-cheet-ar). Hist. A royal officer appointed 
to assess the value of property escheating to the 
Crown. @ Corrupt officers led many to associate the 
escheator with fraudulent conduct, giving rise to the 
word cheat as used in the modern sense. — 
termed chealer. ; 


escheat patent. See escheal grant under GRANT. 

escheceum (es-chek-am), n. (Latin) Hist. A jury or 
inquisition. 

Escobedo rule (es-ka-bee-doh). Criminal re. The 


principle that a statement by an unindicted, targeted 
Suspect in police custody is inadmissible at trial 
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unless the police warn the suspect of the right to 
remain silent and provide an opportunity for the 
suspect to consult with retained or appointed coun- 
sel. © This rule was a precursor to the Miranda rule. 
Escobedo v. Mlinois, 378 U.S. 478. 84 S.Ct. 1758 
(1964). See mimanpa ruLe. (Cases: Criminal Law 
412.2(3),  517.2(3), 518. CJ.S. Criminal Law 
§§ 918-922.) 


escot (e-skot), 1. Hist. English law. A tax paid in 
boroughs and corporations to support the communi- 
ty. 

escribano (es-kree-bah-noh), n. [Spanish] Spanish law. 
A notary; specif., an officer who has authority to set 
down in writing, and attest to, transactions and 
contracts between private persons, as well as judicial 
acts and proceedings. 


eseritura (es-kree-toor-ah), n. [Spanish] Spanish law. A 
written instrument, such as a contract; esp., a deed 
that either is prepared by an escribano or notary of a 
corporation or council (concejo) or is sealed with a 
monarchical or governmental seal. 7 © 


escritura publica (es-kree-toor-ah pab-li-ka). See run. 
LIG WRITING (2). 


escroquerie (es-kroh-ka-ree), n. [French] Fraud; swin- 
dling; cheating. 

escrow (es-kroh), n. 1. A legal document or property 
delivered by a promisor to a third party to be held 
by the third party for a given amount of time or 
until the occurrence of a condition, at which time 
the third party is to hand over the document or 
property to the promisee <the agent received the 
escrow two weeks before the closing date>. [Cases: 
Deposits and Escrows @11-26. C.J.S. Depositaries 
§§ 4-5, 8-10, 13-25, 27; Escrows §§ 2-15.] 2. An 
account held in trust or as security <the earnest 
money is in escrow>. — termed escrow account; 
impound account; reserve account. See escrow account 
under account. (Cases: Deposits and Escrows 11. 
C.J.S. ns pear ete §$ 4-5, 8-9; Escrows §§ 2~3, 6.] 3. 
The holder of such a document, property, or deposit 
<the attorney performed the function of es- 
crow>. — Also termed escrow agent. (Cases: Depusits 
and Escrows @138. C.J.S. Depasitaries §§ 15-17; Es- 
crows §§ 8-10.) 4. The general arrangement under 
which a legal document or property is delivered to a 
third person until the occurrence of a condition 
<creating an escrow>. — escrow, vb. 


meant. & has come in to refer geri pile 
one or bath parties to a perty 
th a third party unti soma condition 


The or instrument be 
Ns bacon Reo Goftvery Wo bald to bath 
ment (Second) of Contracts § 103 cmt. a (1979). 


escrow account. See ACCOUNT. 
escrow agent. See AGENT (2). 


escrow agreement. The instructions given to the 
third-party depositary of an escrow. (Cases: Depasits 
and Escrows 15, C.J.S. Escrows § 6.) 


escrow contract, See CONTRACT. 
escrow deposit. See escrow account under ACCOUNT. 
escrowee, See escrow agent under AGENT (2). 
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escrow holder. See escrow agent under AGENT (2). 
- escrowl (es-krohl); n. Hist. 1. An escrow. 2. A scroll. 
escrow officer. See escrow agent under AGENT (2). 


' escuage (es-kyoo-ij). (French, fr. Latin escuagium] See - 


SCUTAGE. - 


E-Sign Act. The short name for the Electronic Signa- 
tures in Global and National Commerce Act, a 2000 
federal statute that establishes the legal equivalency 
of electronic contracts, electronic signatures, and 
other electronic records with their paper counter- 
parts. @ The E-Sign Act applies to all types of trans- 
actions, whether in interstate or foreign commerce, 
unless a specific exception apes. Among the few 
exceptions are documents re! to family law and 

robate law, most documents required by the Uni- 
form Commercial Code, court documents, and a list 
of notices that directly affect the lives of consumers 
(e.g., a notice of termination of utility services or a 
notice of eviction). 


esketores (es-ka-tor-eez), n. pl. Hist. Robbers; destroy- 
” 'ands or fortunes. 


ers of others 
eskipper (o-skip-er), vb. To ship. — Also termed eskip- 


pare (es-ka-pair-ee). 
eskippeson ional rr n. Shippage; passage by 
sea. — Also termed skihpeson. 


eslisor (es-l1-zar). See ELIsOR. 


esne (ez-nee), n. Hist. A hireling of servile condition; a 
hired laborer or a slave. 


esnecy (es-ni-see), ». Seniority; the condition, right, or 
privilege of the eldest-born. © The term esp. applied 
to the privilege of the eldest among coparceners to 
make a first choice of shares upon a voluntary 
partition. — Also termed aesnecia. 


ESOP (ee-sop). abbr. Sec employee-stock-ownershap plan 
under EMPtLOVEE BENEFIT PLAN. 


espera (es-pa-ra), n. A period fixed by law or by a 
court within which certain acts are to be performed 
(such as payment of a debt). 


espionage (es-pee-a-nahzh). The practice of using 
Spies to collect information about what another gov- 
ernment or company is doing or plans to do. 


industrial espionage. Intellectual property. One com- 
pany’s spying on another to steal trade secrets or 
other proprietary information. 


- Espionage Act. A federal law that criminalizes and 
punishes espionage, spying, and related crimes. 18 
USCA §§ 793 et seq. @ fr o Espionage Acts were 

assed." The 1917 act criminalized false statements 
interded to interfere with the war effort; to willfully 
cause or attempt to cause dissension in the armed 
forces; or to willfully obstruct national recruiting and 
enlistment activities. This act remains enforceable 
“when the United States is at war.” The 1918 act 
criminalized speech intended to obstruct war-bond 
sales; to generate scorn or contempt for democratic 
government, the flag, or the uniform of the Army or 
Navy; to urge reduced preduction of war materials 
with the intent to hinder the war effort; or to 
express support for a national enemy or opposition 
to the United States’ cause. The act's constitutionali- 


essoin 


ty was upheld by the U.S. Supreme Court before it 
was repealed in 1921. (Cases: War and National 


' Emergency 6948. .C.J.S. War and National Defense 


§ 66.) Bae og 
“Te (es-pleez), n. pl. Archaic. 1. Products yielded 

tom land. 2. Rents or other payments derived from 
_ land. 3. Land itself. — Also termed explees. 


espousals (9-spow-zalz), n. Mutual promises between a 
man and a woman to marry one another. (Cases: 
Breach of Marriage Promise 4-5. C.J.S. Breach of 
Marnage Promise §§ 5-6.) _ 

“ s were of two kinds: nsalia per verba de 
SES aN aly sat adnan Bt 


espouse, ub. To dedicate oneself.to and advocate for (a 
cause). 


esquire (es-kwir or e-skwir). (usu. cap.) A title of cour- 
tesy apron f appended after the name of a law- 
yer. — Abbr. Esq. 


essence, of the. See OF THE ESSENCE. 


essence test. Labor law. A test under which an arbitra- 
tor's interpretation of a collective-bargaining agree- 
ment must be upheld if it derives in any rational way 
from the agreement, viewed in light of the agree- 
ment’s languag , its context, and any other evidence 
of the parties’ intention. [Cases: Labor Relations 
462. CJ.S. Labor Relations § 476.) 


essendi quietum de tolonio (e-sen-di kwi-ee-tam dee ta- 
loh-nee-oh). [Latin “a writ to be free of a toll”) Hist. 
A writ available to a citizen or a burgess of any city 
or town who, by charter or prescription, is exempt 
from a particular toll. 
essential finding. See FINDING OF FACT. 
essentialia (e-sen-shee-ay-lee-a). (Law Latin “essen- 
tials"] Seats law. Terms or qualities essential to the 
existence of a particular right or contract. Cf. acct- 
DENTALIA. 
“Essentialia. This term, applied to a contract, or right, or 
other law, i those things which aie oauar 
pode ohsl ao ated Seated ght en drencegal and 
In would make the contract or fight 
resolve into one of another kind.” Willam Bell, Ball's Di 
406 (George W 


essentialia feudi (e-sen-shee-ay-lee-a fyoo-di). [Law 


- Latin] Seots law. The essential terms of a feudal right. 


Cf. ACCIDENTALIA FEUDI. 
essential mistake. See MISTAKE. 
essential term. See fundamental term under TERM (2). 


essoin (e-soyn), n. [fr. Old French essni(gjne “excuse”) 

Hist. 1, An excuse for not appearing in court on an 
sppounes day in obedience to a summons. 2. The 
offering or presentation of such an excuse. — Also 
spelled essoign. 


; first retum-day af term, properly speaking, is the 
first day of that tem; and on that day the cour 
to sit ... to hear the esscigns, or excuses, of such 


ns, OF 
as did not a according to the summons of the writ. 
This day lore came to be called the jay of the 


essoln 
term.” 1 George n, Practica CommonPiaced: 
Rules end Cases of ica in the Courts of King's Bench 


and Common Pieas I (3d ed. 1787). 


essoin, vb. (fr. Old French essoi(g)nier “to excuse”) 
Hist. To present an excuse for not appearing in 
court as ordered. - a 


“Upon the summons, the defendant either appeared, or 
essaigned, or made ges did the former, the plaintiff 


deciared against him, was In by 
the court; and if he did the latter, the had liberty to 
take out him. But if he , 
that is, sent an excuse to the court why he could not attend, 
he was to send it by the retum of the writ which if h 
did, not issue him." 1 George 
Crompton, Practice Common-Placed: Rules and Cases 

in the ‘8 and Common Pleas 
tv (3d ed. 1787). ‘ 


essoin day. Hist. English law. The first general return 
day of the term, when the courts sat to receive 
essoins. @ By the Law Terms Act (1830), essoin days 
were eliminated as a part of the term. St. 11 Geo. 4; 
1 Will. 4, ch. 70, § 6. 


essoin de malo villas (dee mal-oh vil-ce). Hist. A 
- procedure by which a defendant, who was in court 
the first day but was then taken ill without pleading, 
would send two essoiners to state in court that the 
defendant was detained by sickness in a particular 
village and thus unable to attend. @ This essoin 
would be accepted unless the plaintiff could show its 
falsity. 


essoiner (e-soyn-or), . Hist. A person making an 
essoin. — Also termed essoiniator (e-soyn-ee-ay-tar). 
essoin roll. His. A roll upon which essoins were 
entered, together with the day to which they were 
adjourned. 


establish, vb. 1. To settle, make, or fix firmly; to enact 
permanently <one object of the Constitution was 10 
establish justice>. 2. To make or form; to bring 
about or into existence <Congress has the power to 
establish Article 111 courts>. 3. To prove; to con- 
vince <the House managers tried to establish the 
President's guilt>. ; 


established royalty. See ROYALTY (1). 


establishment, n. 1, The act of establishing; the state 
or condition of being established. 2, An institution or 
place of business. 3. A group of people who are in 
power or who control or exercise great influence 
over something. 


Establishment Clause. The First Amendment provi- 
sion that prohibits the federal and state governments 
from establishing an official religion, or from favor- 
ing or disfavoring one view of religion over another. 
U.S. Const. amend. I. Cf. FREE EXERCISE CLAUSE. 
[Cases: Constitutional Law 6-84. C.].S. Constitutional 
Low §§ 513-517] 

estadal (es-tah-dahl), n. [Spanish] Hist. In Spanish 
anes a measure of land of 16 square varas, or 
yards. 


estadia (es-tah-dee-ah), 2. (Spanish] Spanish law. 1. A 
delay in a voyage, or in the delivery of cargo, caused 
by the or consignee, who becomes liable 
for demurrage. 2. The time for which the party who 
has chartered a vessel, or is bound to receive the 
cargo, must pay demurrage because of « delay in 
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performing the contract. — Also termed sobresiadia 
isoh-bray-stah-dee-ah). 


estandard (a-stan-dard), n. (Law French] A standard of 


weights and measures. 


est @ scavoir (ay ah skah-vwahr). (Law French, prob. 


fr. Latin est sctenduin “it is to be known") It is to be 
understood or known; to wit. © This expression is 
common in Sir Thomas de Littleton’s 15th-century 
Treatise on Tenures, written in Law French. See scien. 
DUM EST. 


estate. 1, The amount, degree, nature, and quality of 


a person’s interest in land or other property; esp., a 
real-estate interest that may become possessory, the 
ov:nership being measured in terms of duration. See 
iodic tenancy under TENANCY. 
“The word ‘estate’ was probably adopted because In 
era east ere ceperennsc rah 
re 
lands. of 


he etafus. Th baron fi prod Henrie Way ws be the 
s, The lor ts] e 
hoider of a , he has the status of a baron @ 
has the estate of a baron [OIne of the 


marks of [the) freehoid estates was the uncertain of there 
ey were invariably held either for tife, or for 
upon an event which 

, and thus a frevhold 

as one which invcived the 


duration. 
some other space of time de; 
might not happen within a 


absolute estate. A full and complete estate that 
cannot be defeated. 


“The epithet absolute Is used to distinguish an estate 

extended to any given tima, without any condition to defeat 

or collateral {imitation to determine [l.e., terminate] the 

estate In the mean time, from an estate subject to a 

condition or collateral limitation. The term is of the 

See een gases a ted anaes tay 
le 


which expresses the estate is not determinabt: 
event besides the event marked the cisuve of inaation © 
alata ead Property 54 (3d ed. 


ancestral estate. An estate that is acquired by de- 
scent or by operation of law with no other consid- 
eration than that of blood. 


bankruptcy estate. See BANKRUPTCY ESTATE. 


base estate. Hist. An estate held at the will of the 
lord, as distinguished from a freehold. 


concurrent estate. Ownership or foresee of 
property by two or more persons at the same time. 
@ In modern practice, there are three types of 
concurrent estates: tenancy in common, joint ten- 
ancy, and tenancy by the entirety. — Also termed 
concurrent interest. ; 
“A concurrent estata is simpty un estate — whether present 
or future, defeasible or noreeetansibts tn feo simple, in tail, 
fes life, or for caer er lp heidi 
at the same O transfers ‘to A and 8 and their ‘A 
and B own a present concurrent estate In fee simple 
."" Thomas F. Bergin & Paul G. Haskell, Preface to 
Estates in Land and Future interests 53 (2d ed. 1884). 


conditional estate. See estate on condition. 


contingent estate. An estate that vests only if a 
certain event does ur does not happen. Cf. estate on 
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defeasible estate. An estate that may.come to an 
- end before its maximum duration has run because 
’ of the operation of a special limitation, a condition 


subsequent, or an executory limitation. @ If an 


" estate is defeasible by operation of a special limita- 


tion, it is called a determinable estate. 


_ derivative estate. A particular interest that has 


been carved out of another, larger estate. Cf. 
original estate. 


determinable estate. An estate that is defeasible by . 


operation of a special limitation. — Also term 
determinable freehold. 


equitable estate. An estate recognized in equity, 
such as a trust beneficiary's interest. See EQUITY. 


could be y Spans a Emited number of 
a Cheshire, fem Law of Real Property SAled 
estate ad remanentiam (ad rem-o-nen-shee-om). An 
estate in fee simple. 


estate at sufferance. Sce tenancy at sufferance under 
TENANCY. 


estate at will. See tenancy at will under TENANCY. 


estate by curtesy. An estate owned by a wife, to 
which the husband is entitled upon her death. See 
CURTESY. 

estate elegit. An estate held by a judgment 
pare Ad enfin the creditor to "he eats aad 
profits from land owned by the debtor until the 
debt is paid. See evecit. 


estate by entirety. A common-law estate in which 
each spouse is seised of the whole of the property. 
® An estate by entirety is based on the legal fiction 
that a husband and wife are a single unit. The 
estate consists of five unities: time, title, interest, 
possession, and marriage. The last of these unities 
distinguishes the estate by entirety from the joint 
tenancy. A joint tenancy can exist with any num- 
ber of persons, while an estate by entirety can be 
held only by a husband and wife and is not 
available to any other persons. And it can be 
ps esha only during the marriage. This estate has 
a right of survivorship, but upaqn the death of one 
spouse, the surviving spouse retains the entire 
interest rather than acquiring the decedent's inter- 
est. Most jurisdictions have abolished this estate. — 
Also termed estate by the entirety; estate by entireties; 
estate by the entireties; tenancy by the entirety; tenancy by 
the entireties. CL. joint tenancy and tenancy in common 
under TENANCY. 


estate by purchase. An estate acquired in any man- 
ner other than by descent. See rurciiase. 


estate by statute staple. An estate in a defendant's 
land held by a creditor under the statute staple 
until the debt was paid. See sraTUTE STAPLE. 


estate by the curtesy of England. See curtesy. 


estate for a term. See tenancy for a term under TEN- 
ANCY. 


estate for life. See life estate. 


estate 


estate for years. See tenancy for a term under VENAN- 
cy. : 


‘estate in common. See tenancy in common under ‘TEN: 


ANCY, ae 
estate tn fee simple. See Fee SIMPLE. 
estate in fee tail. See FEE TAIL. 


estate in gage. An estate that has been pledged as 
security for a debt. See MoRTGAGE. 


estate in partnership. A joint estate that is vested in 
the members of a partnership when real estate is 
purchased with partnership funds and for partner- 
ship purposes. (Cases: Partnership €=76. C.J.S. 
Partnership 8§ 86-87.] 
estate in possession. An estate in which a present 
interest passes to the tenant; an estate in which the 
tenant is entitled to receive the rents and other 
rofits arising from the estate. (Cases: Estates in 
roperty 1. CJS. Estates §§ 2-5, 8, 15-21. 
116-128, 137, 248.] 


estate in reversion. See REVERSION. 


estate in severalty (sev-o-rel-tee). An estate held by 
a tenant separately, without any other person be- 
ing joined or connected in interest. 


estate in tail. See FEE TAIL. 


estate in vadio (in vad-ee-oh). An estate in gage or 
pledge. See montTGace. 


estate less than freehold. An estate for years, an 


_ estate at will, or an estate at sufferance. 


coe of inheritance. An estate that may descend to 
eirs. 


estate on condition. An estate that vests, is modi- 
fied, or is defeated upon the occurrence or nonoc- 
currence of some specified event. ¢ While an estate 
on limitation can revert without any action br the 
grantor or the grartor’s heirs, an estate on condi- 
tion requires the entry of the grantor or the 
grantor’s heirs to end the estate whenever the 
condition occurs. — Also termed estate on condition- 
al limitation; conditional estate. 


estate on conditional limitation. See estate on condi- 
lion. 


estate on condition expressed. A contingent estate in 
which the condition upon which the estate will fail 
is stated explicitly in the granting instrument. 


estate on condition implied. A contingent estate 
having some condition that is so inseparable from 
the estate’s essence that it need not be expressed 


in words. 


estate on limitation. An estate that automatically 
reverts back to the grantor according to a provi- 
sion, usu. regarding the open of a determined 
time period, designated by words such as “dur- 
ing.” “while,” and “as long as.” See fee simple 
determinable under FEE SIMPLE. 

estate pur autre vie. See life estate pur autre vie. 
estate tail. Sec FEE TAIL. 


estate tail quasi. An estate granted by a life tenant, 
who, despite using language of conveyance that is 


estate 


otherwise sufficient to create an. estate tail, is un- 
able to grant in perpetuity. 
executed estate. See REMAINDER (1). 

- expectant estate. See FUTURE INTEREST. 

_ freehold estate. See FREEHOLD, _ 

future estate. See FUTURE INTEREST. 


joint estate. Any of the following five types of 
estates: (1) a joint tenancy, (2) a tenancy in com- 
mon, (3) an estate in co ry (a common-law 
estate in which coheirs hold as tenants in com- 
mon), (4) a tenancy by the entirety, or (5) an estate 
in partnership. [Cases: Husband and Wife 
14.2-14.7, Teint Tenancy 1; Tenancy in 
Common 1. CJS. Estates § 19; Joint Tenancy 
§§ 2, 4, 7-9; Tenancy tn Common §§ 2-5.) 


landed estate. An interest in real property, esp. 
suburban or rural land, as distinguished from real 
estate situated in a city. — Also termed landed 
leasehold estate. See LEASEHOLD. 

legal estate. An interest enforced in Jaw rather than 
in equity. : 

legal life estate. See life estate. 


life estate. An estate held only for the duration of a 
specified person's life, usu. the possessor’s. @ Most 
life estates — created, for example, by a grant “to 
Jane for life” .— are beneficial interests under 
trusts, the corpus often being personal pro 2 
not real property. — Also termed estate for life; 
legal life estate, life . See LIFE TENANT. [Cases: 
Life tes C1. CJS. Estates §§ 28-29, 31, 34.) 


life estate pur autre vie (per oh-tra vee). A life 
estate for which the measuring life — the life 
whose duration determines the duration of the 
estate — is someone other than the possessor’s. — 
Also spelled hfe estate per autre vie. (Cases: Life 
Estates 1. C_J.S. Estates §§ 28-29, 31, 34.] 


minor’s estate. A minor's property that must be 
ad ministered a ohipa clea fiduciary. 
(Cases: Guardian and Ward ¢36.] 


next eventual estate. An estate taking effect upon 
an event that terminates the accumulation of un- 
disposed rents and profits; an estate taking effect 
when the existing estate terminates. 


nonancestral estate. An estate from any source 
other than the owner’s ancestors. — Also termed 
nonancestral property. 

iat Uherigae estate. Any estate in real property 
without seisin, such as an estate for years, from 
period to period, at will, or at sufferance; any 
estate except a fee simple, fee tail, or life estate. 


original estate. An estate that is the first of one or 


more derivative estates, bearing to each other the 
relation of a particular estate and a reversion. 


particular estate. An estate or interest less than a 
fee simple, such as a fee tail, a life estate, or a term 
for years. ® It is so called because the estate is a 
mere part (particula) of the fee simple. 


pericdic estate. See periodic tenancy under TENANCY. 
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possessory estate. An estate giving the holder the 
right to the property, with or without an 
ownership interest in the property. 
present estate. An estate in immediate possession; 
one vested at the present time, as distinguished 
from a future estate. See present interest under In. 
TEREST (2). : : poe 
estate. Any estate that is not absolute and 
unconditional; a limited or conditional estate. - 


reversionary estate. See REVERSION. 

settled estate. An estate created or limited under a 
settlement; an estate in which the powers of alien- 
ation, devising, and transmission according to the 
ordinary rules of descent are restrained by the 
settlement’'s terms. 

stipendiary estate (sti-pen-dee-er-ee). Hist. An es- 
tate pred in return for services, usu. of a mili- 
tary kind. 


verted estate, An estate with a present right of :- 


enjoyment or a present fixed right of future enjoy- 

ment. 
=< see a pa or entity — including ste 
r perso roperty. 3. The property that 
one leaves after dea: ae collective pak and 
liabilities of a dead person. (Cases: Executors and 
Administrators 38-73. C.].S. Execulors and Admin- 
istrators §§ 2, 121-127, 129-162.] 


adjusted gross estate. 1. The total value of a dece- 
dent's property after subtracting administration 
expenses, funeral expenses, tors’ daims, and 
casualty losses. © The value of the adjusted gross 
estate is used in computing the federal estate tax. 
Cf. net probate estate under propare ESTATE. 2. See 
gross estate (1). 
augmented estate. A refinement of the elective 
share to which a surviving spouse is entitled, 
whereby the “fair share” is identified as something 
other than the traditional one-third of the probate 
estate. ® The current version of the Uniform Pro- 
bate Code uses a sliding scale that increases with 
each year of marriage. Under the UPC, a surviv- 
ing spouse has accrued full marital-property rights 
er 15 years of marriage. This ntage of 
spousal entitlement is applied to a reconceptualiza- 
ton of the decedent's estate to take into account 
more than just the assets remaining in the probate 
estate at death. Also added into the calculation are 
the value of certain inter vivos transfers that the 
decedent made to others in a way that depleted 


. the probate estate; the value of similar trangfers 


made to others by the spouse as well as the value 
of the marital property owned by the spouse at the 
decedent’s death; and the value of inter vivos 
transfers of property made by the decedent to the 
spouse. The Uniform Probate Code adopted this 
version of the augmented-estate concept in an 
attempt to equalize the treatment of survivin 
uses in non-community-property states vis-2-vis 
community-property states. Unif. Probate Code 
2-202. See trecrive stare. [Cases: Wills 
778-805. CJS. Wills §§ 1841-1879.] 


decedent's estate. The real and personal property 
that a person possesses at the time of death and 
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that passes to the heirs or testamentary beneficia- 
ties. [Cases: Executors and Administrators 
38-73. C.J.S. Executors and Adiministrators §§ 2, 
121-127, 129-162.] ae 


’ gross estate. 1. The total value of a decedent's 
property without any deductions. 2. Loosely, ad- 
Jjusted gross estate. 


heirless estate. The property of a person who dies 
intestate and without heirs. See esctiear. 


marital estate. See marital property under PROPERTY. 


separate estate. The individual property of one of 
two persons who stand in a marital or business 
relationship. See SEPARATE Property, [Cases: Hus- 
band and Wife ¢110-202.] 


net estate. See net probate estate~under PROBATE Es- 
TATE. 


net probate estate. Set PROBATE ESTATE. 
probate estate. See PROBATE ESTATE. 
receivership estate. See RECEIVERSHIP ESTATE. 


residuury estate. The part of a decedent's estate 
remaining after payment of all debts, expenses, 
statutory claims, taxes, and ey gifts (spe- 
cial, general, and demonstrative) have been 
made. — Also termed residual estate; residue; residu- 
ary; residuum. (Cases: Wills €>586. C.J.S. Wills 
§§ 1176-1179, 1184.] 


taxable estate. A decedent's gross estate reduced by 
allowable deductions (such as administration costs 
and ESOP deductions). IRC (26 USCA) § 2051. @ 
The taxable estate is the amcunt that is subject to 
the federal unified transfer tax at death. (Cases: 
Internal Revenue @°4168-4182.3u. C.J.S. Internal 
Revenue §§ 500, 512, 525-588, 541-546.) 


4. A tract of land, esp. one affected by an easement. 


“The old definitions of this ‘vord [estate] generally confine it 
to lands or reatty. Thus, according to Lord Coke, ‘safe or 
estate signifieth such inheritance, 


dominant estate. An estate that benefits from an 
easement. — Also termed dominant tenement; domi- 
nant property, upper estate. Cf. servient estate. (Cases: 
Easements ©], 38. C.].S. Easements §§ 2-8, 13-14, 
21-22, 24, 53-55, 57-58, 89, 143-144, 146-147, 
165-167.) 
lower estate. See servient estate. 

_ real estate. See real property under PROVERTY. 
servient estate (sor-vee-ant). An estate burdened by 
an easement. — Also termed servient tenement; ser- 
vient property; lower estate. Cf. dominant estate. (Cases: 
Easements 1, 38. C.J.S. Easements §§ 2-8, 13-14, 
21-22, 24, 538-55, 57-58, 89, 143-144, 146-147, 
165-167.] 


upper estate. See dominant estate. 


estoppel 


estate duty. See buTY (4). 


estate freeze. An estate-planning maneuver whereby 
an owner of a closely held business exchanges com- 


mon stock for dividend-paying preferred stock and . 


. gives the common stock to his or her children, thus 
seeking to guarantee an income in retirement and to 
avoid estate tax on future appreciation in the busi- 
ness’s value. . 

estate from period to period. See periodic tenancy un- 
der TENANCY. 


estate in expectancy. See FUTURE INTEREST. 
estate in freehold. See rreeHoLp. 


estate in lands. 1. Property that one has in lands, 
tenements, or hereditaments. {Cases: Estates in 
propesy @1. CJS. Estates §§ 2-5, 8, 15-21, 
116-128, 187, 243.] 2. The conditions or circum- 
stances under which a tenant stands in relation to 
the leased property. “a 
estate in remainder. See REMAINDER (1). 


estate planning. 1. The preparation for the distribu- 
tion and management of a person's estate at death 
through the use of wills, trusts, insurance policies, 
and other arrangements, esp. to reduce administra- 
tion costs and transfer-tax liability. (Cases: Wills 
1-20. C.J.S. Conflict of Laws § 72; Wills §§ 1-3, 
53-87, $3-05, 97-938, 103-104, 106-132, 172, 174, 
381.) 2. A branch of law that involves the arrange- 
ment of a person's estate, taking into account the 
laws of wills, taxes, insurance, property, and trusts. 


estates of the realm. 1. The lords spiritual, the lords 
temporal, and the commons of Great Britain. — Also 
termed the three estates. 2. In feudal Europe, the 
clergy, nobles, and commons. @ Because the lords 
spiritual had no rate assembly or negative in 
eir political capacity, some authorities reduce the 
estates in Great B-itain to two, the lords and com- 
mons. In England (until about the 14th century), the 
three estates of the realm were the clergy, barons, 
and knights. In legal practice, the lords spiritual and 
lords temporal ure usu. collectively designated sim- 
ply as londs. 


estate’s property. Scc PROPERTY OF THE ESTATE. 

estate tax. See TAX. 

estate trust. See TRUST. : 

ester in judgment (es-ter). [Law French] To appear 
before a tribunal, as either plaintiff or defendant. 

estimated damages. See liquidated damages under vaM- 
AGES, 

estimated tax. See TAX. 

estop (e-stop), vb. To bar or prevent by estoppel. 

estoppage (e-stop-ij), ». The state or condition of 
being estopped. 


estoppel (e-stop-al), n. 1. A bar that prevents one from 
asserting a claim or right chat contradicts what one 
has said or done before or what has been legally 
established as true. [Cases: esopee 52-59. C.J.S. 
Estoppel §§ 2-4, 58-64, 66-81, 83-89, 120-121, 
153-155, 157, 159-160, 167.] 2. A bar that prevents 
the relitigation of issues. 3. An affirmative defense 
alleging good-faith reliance on a misleading repre- 
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sentation and an injury or detrimental change in if the party has induced another to accept or act 
position resulting from that reliance. Cf. waiver «. under the deed; esp., estoppel that prevents a 
[Cases: Estoppel 83-87. C.Jj.S.  Estoppel grantor of a warranty deed, who does not have 
§§ 90-95.]—estop,v. tule at the ume of the conveyance but who later 
““Estoppe,’ says Lord Coke, ‘cometh of tha French word acquires title, from denying that he or she had title 
eeripe, Rom whence Cs Engen Ore Spee Oh A at the time of the transfer: — Also termed estoppel 
pomecloerl Cerne be eaoseus ces tne rout te aleve ce by warranty. See AFTER-ACQUIRED-TTILE DOCTRINE. 
‘ b! * 5 
plead the truth." [Co.. Litt 352a] Estoppel may also ba [Cases: Estoppel €912-51. CJ.S. Estoppel §§ 3, 
rahe er ry ea helt Abert afleorek Pokal 10-54, 201-204, 206-208, 210-211.) 
the law presumes to have been mada, and which is ih Sie ceack cnime to teach net ab ean 
peal pecaone om & ioc | ance eae a \ af an estoppel, as from the highly technical 
end Strode’s Law of Estoppe! 1 (3d ed. 1923). rules of real pro: law and with 
ong tne coin. eet F eaan ol eaepel oy conics i wn Sota Extpai yr Spot 
kaleidoscopic reads of estoppel by conduct, upon a considerably 
by deed, by laches, by rasentation, by Fae Eee Eating Crarcat Evaner ‘3 Law 
by silence, and so on. There is also an eato; Judg- of Estoppel 10 (1923). 
ment and by verdict, these, ‘however, a . . ‘ 
procedure. The first-named varieties have certain aspects in est by election. The intentional exercise of a 
common, But these aspects gpg lp iinet by choice between inconsistent alternatives that bars 
fexbio vohn ¥, Vignoro, The Benes eg Trg Reding the person making the choice from the benefits of 
eration In Contract,” In Legal Essays in Tribute to Orrin Kip the one not selected. : 
Mernarey 11, 288 1095) estoppel by inaction. See estoppel by silence. 


caret collateral estoppel. See COLLATERAL estoppel by judgment. See COLLATERAL ESTUPPEL. 


estoppel by laches. An equitable doctrine by which 
some courts deny relief to a claimant who ‘has 
unreasonably delayed or been negligent in assert- 


assignor estoppel. Patents. Estoppel barring some- 
one who has assigned the rights to a patent from 


later attacking the patent's validity. Westinghouse : . : 5 4 
Elec. &@ Mfg. Co. v. Formica Insulation Co., 266 US. ing a claim. (Cases: Equity €-67. C.J.S. Equity 
342, 45 S.Cv. 117 (1924). @ The doctrine was §§ 128-132.) 

narrowed by Diamond Scientific Co. v. Ambico, Inc., estoppel by misrepresentation. An estoppel that 
848 F.2d 1220 (Fed. Cir. 1988), in which the court arises whcn one makes a false statement that in- 
held that in some circumstances equity may out- duces another person to believe something and 
weigh the public-policy reasons behind the estop- that results in person's reasonable and detri- 
pel doctrine. (Cases: Patents °129(2). C.JS. Pat- mental reliance on the belief. [Cases: Estoppel 
ents § 227.) 82-87. CJS. Estoppel §§ 90-95.) 

collateral estoppel. See COLLATERAL ESTOPPEL. est by negligence. An estoppel arising when a 
equitable estoppel. 1. A defensive coctzine prevent- neg je person induces someone to believe cer- 
ing one party from taking unfair advantage of tain and then the other person reasonably 
another when, through false language or conduct, and detrimentally relies on that belief. [Cases: Es- 
the person to be estopped has induced another toppel 296. C.J.S. Estoppel §§ 68, 114.) 

person to act in a certain way, with the result that estoppel by record. See COLLATERAL FSTOPPEL. 


the other person has been injured in some way. © 
This doctrine is founded on principles of fraud. 
The five essential elements of this type of estoppel 


estoppel . An estoppel that arises 
when ag makes a statement or adaiacn that 
induces another person to believe something and 


are that (1) there was a false resentation or : 
concealment of maria ics, (2) he represent- | ee ea cop: 
tion was known to be false by the perry hart Le ar : Exoppel porte 9 IS. Es 


or the was negligent in not 

falsit © eee to be true by the person § 90-95.] 

to whom it was made, (4) the party making the estoppel by silence. Estoppe! that arises when a 

representation intended that it be acted on, or the party is eee a duty to speak but fails to do so. — 
term r 


erson acting on it was justified in assuming this Also standing by; inac- 
intent, and (5) the party assertin enone ae tion. (Cases: atte sags, Cj.s. Folpe § 99.] 
on the representation in a way that will result in ; 
substantial prejudice unless the claim of estoppel stloppel by standing By. See estoppel ty sitence. 
succeeds, — termed estoppel by conduct; estoppel estoppel by verdict. See COLLATERAL ESTOPPEL. 
in pais. [Cases: Estoppel @-52-96. C.J.S. 
op a4, e185, 157 189-160, 165, 167-2002. SCE DE OY MEET ORIY: SEE EOD HY dees 
See promissory estoppel. . estoppel in pais. See equitable estoppel. 
estoppel by conduct. See equilable estoppel. estoppel on the record, See prosecution-history estoppel. 
overs by contract. Ane that ba a pe Sile-wrapper estoppel. See prosecution-history estoppel. 
rom denying a term, fact, or performance arising judicial that prevents a party 
from a contract that the person has entered into. from emia: pon dectarasiona Lined 
estoppel by deed. Estoppel that prevents a party to during the same or an earlier proceeding if the 


a deed from denying anything recited in that change in position would adversely affect the pro- 


“. 
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ceeding or constitute a fraud on the court. — Also 
isrnied doctrine of preclusion of inconsistent positions; 
doctrine of the. conclusiveness of the judgment. (Cases: 
Estoppel 68. C.J.S. Estoppel §§ 138-141, 
143-144.] re nse 


legal est . Estoppel recognized in law (as dis- 
tinguished from equitable ewer or estoppel in 
pais), such as an estoppel resulting from a recital 
or other statement in a deed or official record, and 

recluding any denial or assertion concerning a 
fact. (Cases: ree 1-51. C.J.S. Estoppel §§ 8, 
5-54, 201-204, 206-208, 210-211.] 


marking estoppel. Patents. Esoppel that prevents a 
arty from asserting that a product is not c 
fy a patent if that party has marked the product 
with a patent number. @ This type of estoppel has 
been questioned in recent years, and has been 
sharply limited by some courts. (Cases: Patents 
222. CJ.S. Patents §8§ 394-395.] 
promissory estoppel. The principle that a promise 
made without coeaideration ay noneselcee be 
enforced to prevent injustice if the promisor 
should have reasonably expected the promisee to. 
rely on the promise and if the promisee did actual- 
ly rely on the promise to his or her detriment. — 
Also termed (inaccuratcly) equitable esto 1. (Cases: 
Estoppel C25. C.J.S Estoppel §§ 92-93. 
“The doctrine of promissory estoppel is equitable in 


(1979 


rosecution-history estoppel. Patents. The doctrine 
imiting a patentee’s invocation of the doctrine of 
equivalents by eliminating from the claims those 
elements that the holder surrendered or aban- 
doned during the prosecution of the patent. — 
Also termed estoppel on the record; file-wrapper estop- 
pel. See pocraine OF EQuivALENTS. (Cases: Patents 
168(2.1). CJS. Patents § 296.) 


quasi-estoppel. An equitable doctrine preventing 
one from repudiating an act or assertion if it 
would harm another who reasonably relied on the 
act or assertion. 


: technical estoppel. 1. An estoppel arising from a 

matter of record or from deed rade by the 

arty who is claimed to be estopped. @ Estoppels 

by deed or by record are called “technical” be- 

cause the rules of estoppel apply with certainty in 

uppropriate cases. 2. COLLATERAL EstTorreL. See es- 
toppel by deed. 


estoppel certificate. 1. A signed statement by a party 


(such as a tenant or a mort ) certifying for 
another's benefit that certain Tees. are ying 2s 
that a lease exists, that there are no defaults, and 
that rent is paid to a certain date. @ A party's 
delivery of this statement estops that party from later 
claiming a different state of facts. 2. WAIVER OF DEFENS- 
ES. : 


estrepement (e-streep-mant), 2. A species of a 


et alfocatur 


estoppel per rem judicatam (par rem joo-di-kay-tem). 


See COLLATERAL ESTOPPEL. 


estover (e-stoh-var). (usu. pl.) 1. Wood that a tenant is - 


allowed to take for fuel, the manufacture or repair 
of agricultural instruments, and the erection and 
maintenance of fences and hedges; necessary sup- 
plies. See common of estovers under COMMON. — Also 
termed botes. See sore i». 2. The tenant's right to 
obtain that wood. 3. alimony. 


estoveriis habendis (es-ta-veer-ee-is ho-ben-dis). [Latin] 


Hist. See DE ESTOVERIUS HABENDIS. 


estrange, vb. 1. To separate, to keep away (a person or 


thing), or to keep away from (a person or thing). 2. 


To destroy or divert affection, trust, and loyalty. — 


estrangement, n. 


estray (e-stray), ». 1. A valuable tame animal found 


wandering and ownerless; an animal that has es- 
caped from its owner and wanders about. @:At 
common law, an estray belonged to the Crown or to 
the lord of the manor, but today the general rule is 
that it passes to the state in trust for the true owner, 
who may regain it by proving ownership. An animal 
cannot be an estray.when on the range where it was 
raised and where its owner permits it to run, and 
oP when the owner is known to the party who 
takes the animal. (Cases: Animals €=58. C.}.S. Ani- 
mals § 123.}2. FLOTSAM. 


estreat (e-street), n. 1. A copy or du licate of some 


original widen bie record, esp. of a fine or amerce- 
ment imposed by a court. extracted from the record, 
and certified to one who is authorized and required 
to collect it. — Also termed (in Scots law) extract. 2. 
GREEN WAX. : 


estreat, vb. To take out a forfeited recognizance from 


the recordings of a court and return it to the court 
to be prosecuted. 


estrepe (e-streep), vb. 1. To strip; to despoil; to com- 


mit waste upon an estate, as by cutting down trees or 
removing buildings. 2. To injure the value of a 
reversionary interest by stripping or spoiling the 
estate. See WasTE (1). | 

ravat- 
ed waste, by stripping or devastating land to the 
injury of the reversioner, esp. pending a suit for 
possession. See DE ESTREPAMENTO, Cases: aste C16. 
CJ.S. Waste § 23.] 


et, conj. [Latin] And. @ This conjunction was the intro- 


ductory word of several Latin and Law French 
phrases that were once common. 


et adjournatur (et aj-or-nay-tar). [Latin] Hist. And it is 


adjourned. @ This phrase was used in the old re- 
ports, when argument of a case was adjourned to 
another day. or where a second argument was had. 


et al. (et al or abl). abbr. 1. (Latin et alii or etalia) And 


other persons <the office of Thomas Webb et al.>. 
2. (Latin et alibi] And elsewhere. 


et alii e contra (et ay-lec-1 ce kon-tra). [Latin “and 


others on the other side”} Hist. A phrase often used 
in the Year Books, describing a joinder in issue. 


et alius (et ay-lee-as). [Latin] And another. 
et allocatur (et al-a-kay-tor). [Latin] And it is allowed. 


"et de ceo se mettent en le 


etc. 


ete. abbr. ET CETERA. 


et cetera (et set-or-a). [Latin “and others} And other 
things. © The term usu. indicates additional, unspec- 
ified items in a series. — Abbr. etc. 


on la pay). [Law French] Hist. And of this they put 
themselves upon the country. See CONCLUSION TO THE 
COUNTRY; GOING ‘TO ‘THE COUNTRY. 

et de hoe ponit se super patriam (et dee hok poh-nit 
see s{y]oo-par pay-tree-am). (Latin) Hist. And of this 
he puts himself upon the country. @ This was the 
formal conclusion of a common-law plea in bar by 
way of traverse. 


et e/ legitur in haec verba (et ee-i lee-jo-ter in heek 
vor-ba). [Latin] Hist. And it is read to him in these 
words. @ This phrase was formerly used in entering 
the prayer of oyer on the record. 


eterna luw. See NATURAL. LAW. 


et habeas ibi tune hoe breve (et hay-bee-as ib-1 tangk 
hok bree-vee). [Latin] Hist. And that you have then 
and there this writ. © These were the formal words 
directing the return of a writ. The literal warslation 
was retained in the later form of a considerable 
number of writs. 


et habuit (et hab-yoo-it). [Latin “and he had [it)") Hist. 
A common phrase in the Year Books, indicating that 
a party's application or demand was granted. 


ethical, adj. 1. Of or relating to moral obligations that 
one person owes another; esp., in law, of or relatin 
to legal ethics <the ethical rules tding conhi- 
dences>. See LecaL eniics. 2. In conformity with 
moral norms or standards of professional conduct 
<the judge's recusal was a perfectly ethical act>. 


ethical absolutism. See MORAL. ABSOULUTISM. 


ethical consideration. (often cap.) An aspirational goal 
or principle intended to guide a lawyer's profession- 
al conduct. @ A lawyer's violation of these consider- 
ations. (which are contained in the Model Code of 
Professional Responsibility) does not necessarily sub- 
ject the lawyer to discipline. — Abbr. EC. Cf. pisci- 
PLINARY RULE. [Cases: Attorney and CTient ¢=32. 
C.J.S. Atorney and Client §§ 6, 43-58, 86.] 


ethical drug. See varus. 
ethical jurisprudence. See JURISPRUDENCE. 
ethical relativism. See MORAL RELATIVISM. 


ethical wall. A screening mechanism that protects a 
client from a conflict of interest by preventing one or 
more lawyers within an organization from participat- 
ing in any matter involving that client. © This mech- 
anism is designed to allow a lawyer to move to a new 
job without the fear of vicariously disqualifying the 
new employer from representing certain clients. 
Creating an ethical wall generally entails (1) prohib- 
iting certain lawyers and paralegals from having any 
connection with the matter; (2) banning discussions 
with or the transfer of documents to those individu- 
als; (3) restricting access to files; and (4) educating all 
members of the firm, corporation, or entity about 
the separation of the lawyers and parale (both 
organizationally and physically) from the pending 
matter, — Also termed Chinese wall; screening mecha- 
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nism. [Cases: Attorney and Client €=21.15. C.J.S. 
Attorney and Client § 164.) 


ethics. See LEGAL ETHICS. 


ethnic cl The officially sanctioned forcible 
and systematic diminution or elimination of targeted 
ethnic minorities from a geographic area, usu. by 
confiscating real and personal property, ordering or 
condoning mass murders and mass rapes, and ex- 
pelling the survivors. @ In theory, the purpose of 
ethnic cleansing is to drive all members of the vic- 
timized group out of a territory. In practice, ethnic 
cleansing is nearly synonymous with genocide be- 
cause mass mu is a characteristic of both. Ethnic 
cleansing additionally includes mass rapes for two 
cultural reasons: (1) the victims are often put to 
death by their relatives or commit suicide, and (2) 
ny children bom are regarded as belonging to the 
father's ethnic group, not the mother's. Both acts — 
murder and rape — are intended to diminish or 
extinguish the victimized minority. CE Genocive. 

ethnic profiling. See RACIAL PROFILING. 


et hoe paratus est verificare (et hok pa-ray-tas 
est ver-o-fi-kair-ee). [Laun] And this he is prepared 
‘to verify. @ This phrase traditionally concluded a 
plea in confession and avoidance, or any pleading 
that contained new affirmative mater. A pleading 
containing this phrase was technically said to “con- 
clude with a verificaticn,” as opposed to a simple 
denial. : 

et hee petit quod iratur per patriam (et hok pet-it 
pool ieee: per Leth aed [Latin And 
this he prays may be inquired of by the oun 
Archaic. The condusion of a plaintiff's pleading that 
tendered an issue to the country. See COXCLUEION ‘YO 
THE COUNTRY. 


etiam causa non cognita (ee-shee-am kaw-za non kog- 
ni-ta). [Latin) Hist. Even where the cause is not 
known; absent an investigation. © Some decrees 
could be issued without a full factual inquiry or trial. 


etiam in articulo mortis (ee-shee-om in ahr-tik-ya-loh 
mor-tis). [Latin] Seats law. Even at the point of death. 
@ The phrase red in reference to a circum- 
stance under w one could revoke a will. 


etiam in lecto (ee-shee-om in lek-toh). [Law Latin] Hist. 
Even upon d 

et inde petit judicium (et in-dee pet-it joo-dish-ee-om). 
[Latin Sand theres n he prays judgment”) Archaic. 
A clause found at the end of a pleading, requesting 
judgment in that party's favor. 


etiquette of the profession. See Lecat ETHICS (D). 


et modo ad Aunce diem (et moh-doh ad hangk di-3m). 
{Latin “and now at this day") Archaic. The formal 
beginning of an entry of appearance or of a continu- 
ance. Ae 


et nos (et non). [Latin “and not”] Archaic. A phrase 
formerly used in pleading to introduce the negative 
averments of a special traverse. See aBSQUE HOC. 


et seq, (et sek). abbr. [Latin et sequens “and the follow- 
ing one,” e (masc.) “and the following 
ones,” or et sequentia (neuter) “and the followin 
ones”} And those (pages or sections) that follow <1 
USCA §§ 101 et seq.>. 
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et sic (et sik). [Latin “and so} Archaic. The introducto- 
ry words of a special conclusion to a plea in bar, 
intending to render the plea positive and not argu- 
mentative. Yt ences : 


: | et sie ad judicium (et sik ad joo-dish-ee-om). [Latin] 


Archaic. And so to judgment. 

et sic ad patriam (et sik ad pay-tree-om). [Latin] Hist. 
And so to the country. @ This phrase was used in the 
Year Books to record an issue to the country. 


et sic de anno in annum quamdiu ambobus partibus 
placuerit (et sik dee an-oh in an-em kwam-dee-yoo 
am-bo-bas pahr-te-bes plak-yoo-air-it). Hist. And so, 
from year to year, so long as both parties please, or 
are agreed. @© The phrase app in reference to 
tacit relocation. See TACIT RELOCATION. 


et sic fecit (et sik fee-sit). [Latin] Archaic. And he did 
so. 


Fet sic pendet (et sik pen-dit). [Latin] Hist. And so it 


AA OE Oe AOE oe tte 


cone meme nO OMT On 


hangs. @ This phrase was used in the old reports to 
signify that a point was left undetermined. 


et sic ulterius (ct sik al-teer-ee-as). (Latin) Archaic. And 
so on; and so further; and so forth. 


et uxor (et ok-sor). [Latin] Archaic. And wife. © This 
lhrase was formerly common in case names and 
legal documents (esp. abstracts of title) involving a 
husband and wiie jointly. It usu. appears in its 
abbreviated form, et ux. <conveyed the land to Don- 
ald Baird et ux.>. See uxor. 


et vir (et veer). {Latin} Archaic. And husband. Seé vir. 
EU. abbr. EUROPEAN UNION. 
Euclidean zoning. See zoninc. 


eundo et redeundo (ee-on-doh et red-ee-on-doh). {Lat- 
in] Hist. Going and returning. @ This phrase was 
once used to describe vessels in transit. 


eundo, morando, et redeundo (ee-an-doh, ma-ran-doh, 
et red-ee-on-doh). [Latin] Hist. Going, remaining, 
and returning. @ This phrase was once used to 
describe a person (for example, a witness or legisla- 
tér) who is privileged from arrest while traveling to 
the apes where assigned duties are to be performed, 
while remaining there, and while returning. 


eunomy (yoo-na-mee), #. A system of good laws that 
lead to civil order and ‘atice. ~— Also termed euno- 
mia. Cf. pysnomy. — eunomic, adj. 


Euratom. A European Union organization that coordi- 
nates the development and use of nuclear energy in 
Europe. @ It was created in 1958 and merged with 
the European Economic Cammunity in 1967. It is 
governed by the Council of the European Union. 


eureka. model. Patents. The view that thé inventive 
sore is the product of a stroke of luck rather than 
bor. © The notion is used to counter labor-based 
theories justifying intellectual-property rights, since 
no labor is involved in a “eureka” discovery. Cf. ta- 
BOR-DESERT MODEL; LAROR MODEL. 


eureka moment. Slang. The instant when an inventor 
realizes the answer to a question or the significance 
of a discovery. — Also termed flash of genius. 


Euribor. abbr. EURO INTERBANK OFFERED RATE. 


European law 


euro (yuur-oh). The official currency of most coun- 
tries in the European Union. @ On January |, 1999, 
the euro became the single currency of the partici- 
pating countries. The present participants ure Aus- 
tria, Belgium, Finland, France, Germany, Greece, 
Ireland, Italy, Luxembourg, Netherlands, Portugal, 
and Spain. Euro notes and coins were issued on 


January 1, 2002. 


Eurodolfar. United States currency held in a bank 
outside the U.S., usu. in Europe, and used to settle 
international transactions. 


Euro Interbank Offered Rate. A measure of what 
major international banks charge each other for 
large-volume, short-term loans of euros, based on 
interest-rate data provided daily by a panel of repre- 
sentative banks across Europe. — Abbr. Euribor. Cf. 
LONDON INTERBANK OFFERED RATE. 


Commission for Human Rights. A body of 


European 
the Council of Europe charged with overseeing the . 


operation of the European Convention on Human 
Rights. © The commission is based in Strasbourg. 


European Community. See EUROPEAN UNION. 


European Convention on Hunian Rights. A 1950 
international agreement to protect human rights. © 
The European Commission for Human Rights and 
the European Court for Human Rights were created 
under the convention's terms. 


European Copyright Directive. An official instruction 
of the European Union designed to promote unifor- 
mity in certain aspects of copyright law and related 
rights, esp. on the Internet. © Officially titled Di- 
rective 2001/29 on the Harmonisation of Certain 
Sa of Copyright and Related Rights in the 
Information Society, this if the European Union 
equivalent of the Digital Millennium Copyright Act. 
Among other provisions, the directive provides 
broad exclusive rights of reproduction and distribu- 
tion to copyright holders, and requires EU member 
nations to prohibit the circumvention of technical 
measures and devices intended to prevent the altera- 
tion or reproduction of copyrighted works. 


European Court of Human Rights. The judicial body 
of the Council of Europe. @ The court was set up in 
1959 and wis substantially changed in 1994-1998. 
As of 2003, the court had 41 judges, each elected by 
the Council of Europe’s Parliamentary Assembly. 
The court adjudicates alleged violations of the civil 
and political rights enumerated in the Convention 
for the Protection of Human Rights and Fundamen- 
tal Freedoms. . 


European Currency Unit. A monetary unit that was 
the precursor of the euro. @ Created in 1979, it was 
an artificial currency used by the members vf the 
European Union as their internal accounting unit. It 
ceased to exist in January 1999, when it was re- 
placed by the euro. — Abbr. ECU; ecu. 


European Economic Community. Sce sugorran UN- 
ION. 


European law. 1. The law of the European Union. 2. 
More broadly, the law of the European Union, to- 
gether with the conventions of the Council of Eu- 
rope, including the European Convention on Hu- 
man Rights. 3. More broadly still, all the law current 


European option 


in Europe, including the law of European organiza- 
tions, the North tic Treaty Organization, and 
all the bilateral and multilateral conventions in ef- 
fect, as well as European customary law. 


European option. See Ornon. . 


. European Patent Convention. A 1973 treaty allowin 
a patent applicant to obtain patent protection in a 
signatory nations, mostly European Union members, 
through a single blanket filing and examination pro- 
cedure. © The Community patent is valid in any 
member nation in which it is ba groan The proce- 
dure is administered through the European Patent 
Office in Munich, Germany, and The Hague, Neth- 
erlands. — Abbr. EPC. — Also termed Convention on 
the Grant of European Patent. 


European Patent Office. The office that receives fil- 
ings, conducts examinations, and issues Community 
patents applied for under the European Patent Con- 
vention. @ The office is located in Munich, Germany, 
and The Hague, Netherlands. — Abbr. EPO. 


Europea Patent Organization. A centralized patent- 
grant system, established in 1978, comprising a legis- 
lative body (the Administrative Council) and an ex- 


ecutive body (the European Patent Office). 


European-style option. See European option undcr op. 
TION. 


European Union. An association of European nations 
whose pu is to achieve full economic unity (and 
eventual political union) by agreeing to eliminate 
barriers to the free movement of capital, goods, and 
labor among the member-nations. @ The Euro) 
Union was formed as the European Economic Com- 
munity (EEC) by the Treaty of Rome in 1957, and 
later renamed the European Community (EC). The 
European Community became the European Union 
when the Maastricht Treaty on European Union 
took effect in November 1993. —- Abbr. EU. 


euthanasia (yoo-the-nay-zha), n. The act or practice of 
killing or bringing about the death of a person who 
suffers from an incurable disease or condition, esp. a 
painful one, for reasons of mercy. © Euthanasia is 
sometimes regarded by the law as second-degree 
murder, manslaughter, or criminally negligent 
homicide. In 2001, the Netherlands became the first 
nation to legatize euthanasia. — Also termed mercy 
killing. See LAVING WILL; ADVANCE DivecTive. Cf. assisted 
suicide ide under suicipE; byATHANASIA. [Cases: Homicide 
765.) — euthanasic (yoo-tha-nay-zik), adj. 
“The translation of the Greek word euthanasia — ‘aasy 
death’ — contains an . It connotes that the means 


a 
, So that death, and not merely the means 
it Is achieved, Is good or right In itself. 


; the case, 
Consequences in fone! anatysis." Afexander 
Euthanasia,” in 2 Encyclopedia of Crim 

702, 708 (Sanford H. Kadish od., 1983). ‘ 
active euthanasia. Euthanasia performed by a facil- 
itator (such as a healthcare practitioner) who not 
only provides the means of death but also carries 
out the final death-causing act. 


i 
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involuntary euthanasia. Euthanasia of a competent, 
nonconsenting person. 


nonvoluntary euthanasia. Euthanasia of an incom- 
petent, and therefore nonconsenting, person. 


perive euthanasia. The act of allowin 


rawing life-sustaining support such as a respira- 
tor or feeding tube. 


voluntary euthanasia. Euthinasia performed with 
the terminally ill person's consent (Cases: Health 
913.) 


euthanize (yoo-tha-niz), vb. To put to death by eutha- 
nasia. @ This term is used chiefly in reference to 
animals. — Also termed euthanatize. 

evaluative fact. See Fact. 

Evarts Act (ev-arts). An 1891 federal statute that estab- 
lished the circuit courts of appeals (now U.S. courts 
of appeals) and fixed the contemporary method of 
federal appellate review. 


evasion. See TAX EVASION. 

evasive, adj. Tending or seeking to evade; elusive; 
shifting. @ If a pleading requiring « response is 
evasive, the responding purty may move for a mors 
definite stavement. Fed. R. Civ. P. 12(e). 


evasive answer. See ANSWER. 


even date. The same date. @ This jargonistic phrase is 
sometimes used in one instrument to refer to anoth- 
er instrument with the same date, esp. when both 
relate to the same transaction (as a deed and a 
mortgage). 

evenings. Hist. The delivery at evening or night to a 
customary tenant of a gratuity in the form of a 
portion of the griss, corn, or other crop that the 
tenant cuts, mows, or reaps for the lord. 


even lot. See round lot under Lot (3). 
event-driven audit. See atorr. 
evergreen contract, Set. CONTRACT. 


evict, vb. 1. To expel (a person, esp. a tenant) from 
real property, usu. by legal process. — Also termed 


put oul. 2. Archaic. To recover (property or title) from | 


a person by legal process. [Cases: Landlord and 
Tenant © 171(1). CJ.S. Landlord and Tenant 
§ 445.] — evictor, n. 


eviction. The act or process of legally dispossessing a 
person of land or rental property. See rorcisLe EN- 
TRY AND DETAINER. Cf. egectMent. (Cases: Forcible 
Entry and Detainer €°6; Landlord and Tenant 
287.) 


actual eviction. \ physical expulsion of a person 
from land or rental property. (Cases: Landlord 
and Tenant @171(1). C.].S. Landlord and Tenant 
§ 445.] 


constructive eviction. 1. A landlord's act of makin 
premises unfit for occupancy, often with the result 
that the tenant is compelled to leave. [Cases: Land- 
lord and ‘Venant ©9172. C.J.S. Landlord and Tenant 
# sere ee 458.] 2. ‘The ina- 
ility of a land purchaser to obtain possession 
because of saraiiiouni outstanding title. @ Such an 


a terminal. . 
y ill person to die by either withholding or with. - 
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eviction usu. constitutes a breach of.the covenants 
of warranty and quiet enjoyment. 
eviction by wmount title. An eviction by judicial- 
ly establishing title superior to that under which 
the possessor claims. — Also termed eviction by title 
paramount. 


" eviction by title paramount. See eviction by para- 


partial eviction. An eviction, either constructive or 
actual, from a portion of a tenant's premises. 
{Cases: Landlord and Tenant €171(1). C.J-S. 
Landlord and Tenant § 445.) 

retaliatory eviction. An eviction — nearly always 
illegal — commenced in mse to a tenant's 
complaints or involvement in activities with which 
the landlord does not agree. (Cases: Landlord and 
Tenant ©°171(1). C.J.S. Landlord and Tenant 

38 445.) 

summary eviction. An eviction accomplished 
through a simplified legal procedure, without the 
formalities of a full trial. (Case.: Landlord and 
Tenant 2298.) 


total eviction. An eviction that wholly deprives the 
tenant of any right in the premises. [Cases: Land- 
lord and Tenant @171(1). C.J.S. Landlord and 
Tenant § 445.] 


evidence, n. 1. Something (including testimony, docu- 


ments, and tangible objects) that tends to prove or 
disprove the existence of an alleged fact <the bloody 
glove is the key piece of evidence for the prosecu- 
tion>. (Cases: Criminal Law ©661; Federal Civil 
Proceuure €2C11; Trial €=43. C.].S. Criminal Law 
§§ 656, 751, 1202; Trial § 162.] 2. See fact in evi- 
dence under racr. 3. The collective mass of things, 
esp. testimony and exhibits, presented before a ti- 
bunal in a given dispute <the evidence will show 
that the defendant breached the contract>. 4, The 
body of law regulating the admissibility of what is 
offered as proof into the rccord of a legal proceed- 
ing <under the rules of evidence, the witness's state- 
ment is inadmissible hearsay that is not subject to 
any exception>. — Also termed (in sense 4) rules 9, 
evidence. (Cases: Criminal Law ¢°661; Federal Civil 
Procedure ©2011; Trial 43, C.J.S. Criminal Law 
§§ 656, 751, 1202; Trial § 162.] — evidence, vd. 

“Evidence is matter of fact which is furnished to a 

tribunal, b 

is noticed without proof, as the basis of inference in ascer- 


taining some other matter of fact.” James 8. Thayer, Pre- 
sumptions and the Law of Evidence, 3 Harv. L. Rev. 141, 


142 (1889). 
“Evidence, defined is the means from which an 
logically be drawn as to the existence of a 


-herahptaiedsls Al 
fact; that makes evident or plain. Evidence Is the 
demonstration of that which demonstrates, 


legally presented at the 

parties and through the medium 
documents, concrete objects, and the like.” 31A CLS. 
Evidence § 3, at 67-68 (1996). 


evidence 


adminicular evidence. Rare. Corroborating or aux- 
iliary evidence presented for the purpose of ex- 
plaining or completing other evidence. 


admissible evidence. Evidence that is relevant and 
is of such a character (e.g., not unfairly prejudicial, 
based on hearsay, or privileged) that the court 
should receive it. — Also termed competent evidence; 
proper evidence; legal evidence. (Cases: Criminal Law 
© 661; Federal Civil Procedure €2011; Trial 
48. C.].S. Criminal Law §§ 656, 751, 1202; Trial 
§ 162] 


autoptic evidence. See demonstrative evidence. 


best evidence. Evidence of the highest quality avail- 
able, as measured by the nature of the case rather 
than the thing being offered as evidence. © The 
term is usu. applied to writings and recordings. If 
the original is available, it must be offered rather 
than a copy or oral rendition. Fed. R. Evid. 
1002. — Also termed pri evidence; 
dence. See BEST-EVIDENCE RULE. Cf. sec evidence. 
(Cases: Criminal Law ¢=398-408; Evidence 
@>157-187. C.J.S. Criminal Law §§ 833-845; Evi- 
dence §§ 1054-1151.) 
‘best evidence’ may mean that 
and definite as pe toa to 
that Is merely general and Indefinite or descriptive. 
However, ‘best evidence’ or ‘primary evidence’ is variously 
means of proof which is saicaie 
8 Mm 


character evidence. Evidence regarding someone's 
general personality waits or propensities, of a 
praiseworthy or blameworthy nature; evidence of 
a person's moral standing in a community. Fed. R. 
Evid. 404, 405, 608. @ Character evidence is usu., 
but not always, prohibited if offered to show that 
the person acted in conformity with that character. 
(Cases: Criminal Law €=375; Evidence 106; 
Witnesses 333-362. CJS. Criminal Law 
§§ 816-818; Evidence §§ 495-497, 499-502, 
504-506; Witnesses §§ 566, 585-617.) 


circumstantial evidence. 1. Evidence based on in- 
ference and not on personal knowledge or obser- 
vation. — Also termed indirect evidence; oblique evi- 
dence. Cf. direct evidence (1). {Cases: Criminal Law 
€>338(2), 552; Evidence 100, 587. C.J.S. Crimi- 
nal Law §§ 718, 1103; Evidence §§ 3, 205, 245, 
1330.} 2. All evidence that is not given by eyewit- 
ness testimony. 


“Some circumstantial evidence is vary strong, as when you 
find a trout in the milk.” Henry Thoreau, Journal, 11 
Nov. 1850, in 2 Joumal of O. Thoreau 94 (Bradford 


Torrey & Francis H. Allen eds., 1 
“Indirect evidence (called the civillans, ob/ique, and 
f as evidence) is that 


a by 
poe S inference ....” Alexanders M. Burrill, A 
reatise on tha Nature, Principles and Rules of Circumstan- 
tal Evidence 4 (1868). 

“Evidence of some collateral fact, from which the existence 
or of some fact In question may be inferred 
88 @ probable consequence, Is termed circumstantial evi- 


original evi-,": 


on 


evidence 


dence.” Willam P. Richardson, The Law of Evidence § 111, 
at 68 (3d ed. 1828). 


Banc draaglpay airy Shier none Apia tt 
any assertion by a human , offered to evidence the 
mth Clrcumstan 

equivalent would be 


clear and ; evidence. Evidence indicating 
that the thing to be proved is highly probable or 
reasonably certain. @ This is a greater burden than 
preponderance of the evidence, the standard ap- 
slied in most civil trials, but less than evidence 
eyond a reasonable doubt, the norm for criminal 
trials. — Also termed clear and convincing proof. See 
REASONABLE DOUBT. Cf, PREPONDERANCE OF THE EVI- 
DENCE. [Cases: Evidence €°596(1). C.J.S. Evidence 
§§ 1299, 1304-1306, 1308, 1310-2311, 
1315-1317.] ; : 


communicative evidence. See testimonial evidence. * 
competent evidence. 1. See admissible evidence. 2. Sec 


relevant evidence. 


conclusive evidence. 1. Evidence so strong as ‘to 
overbear any other evidence to the contrary. — 
Also termed conclusive proof. (Cases: Criminal Law 
©5349; Evidence ©584(t). C.J.S. Criminal Law 
§§ 655, 1094-1095, 1097, 1102; Evidence §§ 226, 
729, 1300-1305, 3320, 1324, 1326-1327, 1342, 
1345.) 2. Evidence that so preponderates as to 
oblige a fact-finder to come to a certain conclusion. 


concomitant evidence. Evidence that, at the time of 
the act, the alleged doer of the act was present and 
actually did it. 


conflicting evidence. Evidence that comes from dif- 
ferent sources and is often irreconcilable. 


corroborating evidence. Evidence that differs from 
but strengthens or confirms what other evidence 
shows (esp. that which needs support). — Also 
termed corroborative evidence. Cf. cumulative evidence. 


credible evidence, Evidence that is worthy of belicf; 
trustworthy evidence. 


critical evidence. Evidence strong enough that its 
presence could tilt a juror’s mind. © Under the 
Due Process Clause, an indigent criminal defen- 
dant is. usu. entitled to an expert opinion of the 
merits of critical evidence. — Also termed crucial 
evidence. 


crucial evidence. See critical evidence. 


cumulative evidence. Additional evidence that sup- 
ports a fact established by the existing evidence 
(esp. that which does not need further support). 
Cf. corroborating evidence. (Cases: Criminal Law 
675; Federal Civil Procedure 201); Trial 
56. C.].S. Criminal Law § 1212; Trial § 183.) 


demeanor evidence. The behavior and appearance 
of a witness on the witness stand, to be considered 
by the fact-finder on the issue of credibility. [Cases: 
Criminal Law $9553; Evidence $9588. C.J.S. Crim- 
inal Lewes 88-1099, =: 101-1102; Ewidenre 
§§ 1318-1320, 1322, 1329.) 
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demonstrative evidence (di-mon-stre-tiv). Physical 
evidence that one can see and inspect (i.e., an 
explanatory aid, such as a chart, map, and some 
computer simulations) and that, while of probative 
value and usu. offered to clarify testimony, does 
not play a direct part in the incident in question. @ 
This term sometimes overlaps with and is used as 
st synonym of real evidence. — Also termed illus- 
tralive evidence; autoplic evidence; auloptic proference; 
real evidence; tangible evidence. See nonverbal testimony 
under testimony. CF. real evidence; testimonial evi- 
dence. (Cases: Criminal Law ¢°404.5—404.85; Evi- 
dence 188-198. C.J.S. Criminal Law §§ 846-855; 
Evidence §§ 789-802.] 


“There remains a source at f from either cir- 

cumstantia! or monial nce, viz., what the 

erat oucancs t is Sunn oh bens Soaa 
7 ’ or not is a 

difference of view. But-it Is ve to be 


. an 
Premed nll ig Bentham’s term for it, ‘real avi- 
ites geile alr br Neeieaiy mescine ‘hocne 13 
the ih own vain} b ae cent Pe John H. 

A Students’ Textbook cf tha Law of Evidence 39 (1935). 
derivative evidence. Evidence that is discovered as 
a result of illegally obtained evidence and is there- 
fore inadlinissble Necsus of tie primary taint. See 
EXCLUSIONARY «RULE; FRUIT-OF-THE-POISONOUS-TREE 
poctTrine. (Cases: Criminal Law €°394.1(3). C.J.S. 
Criminal Law §§ 771, 773-775.] 


direct evidence. 1. Evidence that is based on per- 
sonal knowledge or observation and that, if true, 
proves a fact without inference or presumption. — 
Also termed positive evidence. Cf. circumstantial evi- 
dence; negative evidence. (Cases: Criminal Law 
@=549; Evidence ¢587. C.J.S. Criminal Law 
§§ 655, 1094-1095, 1097, 1102; Evidence § 1330.) 
2. See original evidence (1). 

“A little reflection shows that no disputed will i 

er 


testim 
0 there is ot kinds. Tha 
matter has been ted by the use of the tem ‘direct 
—_ to testimonial 
in g eoued eGR y 


only to estinony diretly asserting the fact-viesuo 
o asse fie 
term ‘direct’ evidence has no uly.” J A 
Students’ Taxtbook of the Law of 
documentary evidence. Evidence i a by a writ- 
ing or other document, which must be authenticat- 
before the evidence is admissible. (Cases: Crimi- 
nal Law @>429-446; Evidence 325-383. C_].S. 
Attachment § 145; Criminal Law §§ 1025-1049; Evi- 
dence §8 813-815, 818-822, 824-1036, 1065; Pat- 
ents § 179.) 
downright evidence. See DOWNRIGHT EVIDENCE. 
evidenze aliunde. See extrinsic evidence (1). 
evidence-in-chief. Evidence used by a party in mak- 
ing its case-in-chief. (Cases: Criminal Law 682; 
Federal Civil Procedure ©2015; Trial €61. 
C.J.S. Criminal Law § 1218; Trial §§ 193-194.) 
exclusive evidence. The only facts that have, or are 
allowed by law to have, any probative force at all 
on a particular matter in issue. 
class of rules dectaring certain 


evidence, none other being sdmissi- 
dogument which requires attestation 
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circumstance his testi is unavailabie. A written contract 
can gene be p In_no other way than the 
producti writing Its its is 


ible” Joh & Salmond, vos 485 (Glanville L. 
; Riiliams ed., 10th ed. 1947), ae aes ay 

‘ exculpatory evidence (ek-skol-pa-tor-ee). Evidence 
tending to establish a criminal defendant's inno- 
cence. Fed. R. Crim. P. 16. © The prosecution has 
a duty to disclose exculpatory evidence in its pos- 
session or control when the evidence may be mate- 
rial to the outcome of the case. See BRADY MATERIAL. 
[Cases: Criminal Law €=359, 700(2.1). C.J.S. Crim- 
inal Law §§ 728-729,] , 


ert evidence. Evidence about a scientific, techni- 

» professional, or other specialized issue abe 
by a person qualified to testily because of familiari- 
ty with the subject or special training in the 
field. — Also termed expert testimony. Fed. R. Evid. 
702-705. See pausert Test. [Cases: Criminal Law 
€2469-494; Evidence 7505-574. C.J.S. Criminal 
Law §§ 853, 1059-1072, 1076-1088; Evidence 
§§ 223, 510, 513-514, 521, 523-527, 597-632, 
634-660, 662-668, 670-671, 673-688, 691-709, 
713-759, 800-812.] 


extrajudicial evidence. Evidence that does not 
come directly under judicial cognizance but never- 
theless constitutes an intermediate link between 
judicial evidence and the fact requiring proof. @ It 
includes all facts that are known to the tribunal 
only by way of inference from some form of judi- 
o evidence. See jupiclaL notice. Cf. judicial evi- 
e. 


extrinsic evidence. 1. Evidence relating to a con- 
tract but not appearing on the face of the contract 
because it comes from other sources, such as state- 
ments between the parties or the circumstances 
surrounding the agreement. @ Extrinsic evidence 
is usu. not admissible to contradict or add to the 
terms of an unambiguous document. — Also 
termed extraneous evidence; parol evidence; evidence 
aliunde. (Cases: Evidence €=384-469. C_J.S. Evi- 
dence §§ 1132-1186, 1188-1298.] 2. Evidence that 
is not gf gered before the court. CE. intrinsic 
evidence. 3. Evidence that is calculated to impeach a 
witness's credibility, adduced by means other than, 
cross-examination of the witness. © The means 
may include evidence in documents and record- 
ings and the testimony of other witnesses. See Fed. 
R. Evid. 608(b) & note. 

“Under Rule of Evidence P, 

denies re in untruthful mi Hors ie coipamee bp en 

tner must he witness’ answer,’ meaning the question- 

er may not introduce extrinsic evidence to contradict the 

witness’ denial h other witness testimony or the intro- 

duction of ing documents, or indeed any other 


"Rothstein, The Federal Ai Evidence 312 (3d ed. 2003). 


fabricated evidence. False or deceitful evidence 
that is unlawfully created, usu. after the relevant 
event, in an attempt to achieve or avoid liability or 
conviction. — Also termed fabricated fact. , 


Salse evidence. See false testimony undcr TESTIMONY. 


forensic evidence. Evidence used in court; esp., 
evidence arrived at by scientific or technical 
means, such as ballistic or medical evidence. 


evidence 


[Cases Evidence €>150. C.J.S. Evidence §§ 216- 
226. : 


foundational evidence. Evidence that determines 


’ the admissibility of other evidence. .. 


habit evidence. Evidence of one’s regular response 
to a repeated specific situation. Fed. R. Evid. 406. 
[Cases: Evidence €°138. C.J.S. Evidence §§ 763- . 
765, 768-769, 785.] ; 


hearsay evidence. See nEARSAY. 


illegally obtained evidence. Evidence obtained by 
violating a statute or a person's constitutional or 
other right, esp. the Fourth Amendment guaran- 
tee — unreasonable searches, the Fifth 
Amendment right to remain silent, or the Sixth 
Amendment right to counsel, [Cases: Criminal 
Law @ 394. 1~394.6; Evidence 7154. C.J.S. Crimi- 
nal Law §§ 770~797; Evidence §§ 252-258.] 


illustrative evidence. See demonstrative evidence. 


immaterial evidence. 1, Evidence lacking in proba- 
tive value. 2. Evidence offered to prove a matter 
that is not in issue. [Cases: Criminal Law ¢°382; 


. Evidence €°143, C.J.S. Criminal Law 8& 749; Evi- 


dence §§ 197, 201-204.) 


impeachment evidence. Evidence used to under- 
mine a witness's credibility. Fed. R. Evid. 607-610. 
(Cases: Witnesses €=311-409. CJ.S. Witnesses 
§§ 559-775.] 


impertinent evidence. See irrelevant evidence. 


incompetent evidence. Evidence that is for any rea- 
son inadmissible. [Cases: Criminal Law 385; Ev- 
idence 148. C.J.S. Criminal Law §§ 656, 753; 
Evidence §§ 3-5, 197, 246~247.] 


incriminating evidence. Evidence tending to estab- 
lish guilt or from which a fact-trier can infer guilt. 


inculpatory evidence (in-kol-pa-tor-ee). Evidence 
showing or tending to show one’s involvement in a 
crime or wrong. 


indirect evidence. See circumstantial evidence (1). 


indispensable evidence. Evidence without which a 
particular fact cannot be proved. 


insufficient evidence. Evidence that is inadequate 
to prove or support a finding of something. @ This 
term usu. describes a case that is not strong 
enough to even get to the fact-finder. {Cases: 
Evidence €=584-601. C.J.S. Evidence §§ 226, 339, 
729, 1299-1343, 1345.] 


intrinsic evidence. 1. Evidence brought out y the 
examination of the witness testifying. 2. Evidence 
existing within a writing. Cf. extrinste evidence (2). 


irrelevant evidence. Evidence not tending to prove 
or disprove a matter in issue. Fed. R. Evid. 
401-403. — Also termed impertinent evidence. Sce 
IRRELEVANT. [Cases: Criminal Law 67338; Evidence 
99. C.J.S. Criminal Law §§ 710, 730; Evidence 


§§ 2-5, 197-199, 204, 206.] 


judicial evidence. Evidence produced in court, con- 
sisting of all facts brought to the attention of or 
admitted into evidence before the tribunal. Cf. 
extrajudicial evidence. 


evidence 


legat evidence. 1. See admissible evidence. 2. All ad- - 


missible evidence, both oral and documentary, of 
such a character that it reasonably and substantial- 
ly proves the point rather than merely raising 
suspicion or conjecture. 


material evidence. Evidence having some logical 
connection with the facts of consequence or the 
issucs. Cf. -relewant evidence; immaterial evidence. 
(Cases: Criminal Law €°382; Evidence @143. 
CJS. Criminal Law § 749; Evidence §§ 197, 
201-204.) iy 


mathematical evidence. 1. Loosely, evidence that 
establishes its conclusions with absolute certainty. 
2. Evidence pertaining to mathematical or statisti- 
cal matters, or probabilities. 

mediate evidence. See secondary evidence. 

medical evidence. Evidence furnished by a doctor, 
nurse, or other qualified medical person testifying 
in a professiona aur | as an expert, or by a 
standard treatise on medicine or su . (Cases: 
Evidence @555.10. C.J.S. Evidence 3 639-643.) 
moral evidence. Loosely, evidence that depends on 
a-belief, rather than complete and absolute proof. 
© Generally, moral evidence is testimonial. 


multiple evidence. Evidence with probative or other 
value on more than one issue but usu. admitted 
into evidence for one specific purpose. © Impeach- 
ment evidence, for example, may not be probative 
on a particular issue but may nonetheless affect 
the jury's perceptions of several issues. 

negative evidence. Evidence suggesting that an al- 
leged tact does not exist, such as a witness's testify- 
ing that he or she did not see an event occur. © 
Negative evidence is generally regarded as weaker 
than positive evidence because a positive assertion 
that a witness saw an event is a stronger statement 
than an assertion that a witness did not see it. But 
a negative assertion will sometimes be considered 
positive evidence, depending on the witness's op- 
portunity to see the event. For instance, testimony 
that the witness watched the entire game and saw 
no riot in the stands is stronger than testimony 
stating only that the witness did not see a riot. — 
Also termed negative lestinony. Cf. direct evidence (1). 
[Cases: Criminal Law €=$87; Evidence ¢=147, 
586. CJ.S. Criminal Law §§ 752, 819; Evidence 
§§ 3, 209, 339, 508, 1309, 1$28.] 


newly discovered evidence. Evidence existing at the 
time of a motion or trial but then unknown to a 
party, who, upon later discovering it, may assert it 
as unds for reconsideration or a new trial. See 
Fed. R. Civ. P. 60(b). [Cases: Criminal Law €=938; 
Federal Civil Procedure €@2350, 2655; New Trial 


99, CJS. Crimmal Law § 1447; New Trial 


§§ 130, 259.) 
no evidence. See NO EVIDENCE. 
oblique evidence. See circumstantial evidence (1). 


opinion evidence, A witness's belief, thought, infer- 
ence, or conclusion concerning a fact or facts. Fed. 
R. Evid. 701-705. See OPINION (3); OPINION RULE. 
(Cases; Criminal Law C448; = Evidence 
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470-574. CJ.S. Criminal Law § 1050; Evidence 
§§ 223, 509-759, 800-812; Executions § 435.) 


“In a sense all to matter of fact is ion 
audanem La. nis a cotviuise farmed, tom prone 
and mental ” James 8. Thayer, A Preiiminary 


Treatise on Evidence at the Common Law $24 (1896) 


oral evidence. See testimonial evidence. 


_ original evidence. 1. A witness's statement that he 


or she perceived a fact in issue by one of the five 
senses, or that the witness was in a particular 
physical or mental state. — Also termed direci 
evidence. Cf, nearsay. 2. See best evidence. 


parol evidence (pa-rohl or par-al). 1. Evidence of 
oral statements. (Cases: Criminal Law 447; Wit- 
nesses $9228. CJS. Wilresses §§ 396-398, 
404—405.] 2. See exininsic evidence (1). See parnovev1 
DENCERULE, 


partial evidence. Evidence that establishes one of a 
series of facts. 


personal evidence. See TesTMONY. 
positive evidence. See direct evidence (3). 
preappointed evidence. Evidence prescribed in ad- 
vance (as by statute) for the proof of certain facts. 
heaped evidence. Evidence that is necessary to 
gin a hearing or trial and that may be received 
conditionally in anticipation of other evidence 
linking ii to issues in the case. Fed. R. Evid. 104. 
(Cases: Evidence @7117; Federal Civil Procedure 
2014. C.J.S. Evidence § 208.] 


presumptive evidence. 1. Evidence deemed suffi- 
cient to establish another fact unless discredited by 
other evidence. [Cases: Evidence @°53-89. C.].S. 
Evidence §§ 2, 130-196, 1341.] 2. Archaic. Circum- 
stantial evidence as distinet from testimonial evi- 
dence. — Also termed probuble evidence. 


prima facie evidence (pri-ma fay-sha). Evidence 
that will establish a fact or sustain a judgment 
unless contradictory evidence is produced. (Cases: 
Evidence €>584(1). C.j.S. Evidence §§ 226, 729, 
1300-1305, 1820, 1324, 1826-1327, 1342, 1345.] 


ton, rule of ‘piima tatio Catena tne cae wich 
ora ; , Le. a rule 
avidenca, but 
shail suffice as evidence pro- 
duces contrary evidence.” John H. re, A Students‘ 
Taxtbook of the Law of Evidence 237 (1635). 
primary evidence. See best evidence. 


privileged evidence. Evidence that is exempt from 


production to an opposing party or tribunal (with | 


certain limited exceptions) because it is covered by 
one or more statutory or common-law protections, 
such as the attorney-client privilege. See privileged 
communication under COMMUNICATION. (Cases: Wit- 
nesses €°184-223. C.J.S. Witnesses §§ 297-389.) 
probable evidence. See presumptive evidence. 
probative evidence (proh-ba-tiv). Evidence that 
tends to prove or disprove a point in issue. [Cases: 
Evidence €°99. C.J.S. Evidence §§ 2-5, 197-199, 
204, 206.) : 


proffered evidence (prof-erd). 1. Evidence that is 
offcred to ‘the court to obtain a ruling on its 
admissibility. 2. Evidence whose admissibility de- 


no ee oe at aeRO mh 
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ends on the existence or nonexistence of a pre- 
iminary fact. (Cases: Evidence 117; Federal 


_ Civil Procedure €2011. C.J.S. Evidence § 208.) 
. proper evidence. See admissible evidence. 


prospectant evidence (pra-spek-tent). Evidence 
that, before someone does an act, suggests that the 
person might or might not do the act. © This 
evidence typically falls into any of five categories: 
(1) moral character or disposition, (2) physical and 
mental capacity, (3) habit or custom, (4) emotion 
or motive, and (5) plan, design, or intention. 


Queen’s evidence. English law. Testimony provided 
oy one criminal defendant, usu. under a promise 
of pardon, against another criminal defendant. — 
Also termed (when a king reigns) King's evidence. 
See state's evidence. a 
real evidence. 1. Physical evidence (such as clothing 
or a knife wound) that itself plays a direct part in 
the*iitcident in question. — Also termed ical 
evidence. (Cases: Criminal Law @=405; Evidence 
188. CJS. Criminal Law § 877; Evidence 
§§ 789-791, 794, 796.] 2. See ive evi- 
dence. 

“Anything which is believed for any other reason than that 


someone has said so, is befleved on real evidence.” John 
pera 460 (Glanville L. Wiliams ed., 10th 


rebuttal evidence. Evidence offered to disprove or 
contradict the evidence presented by an opposing 
party. © Rebuttal evidence is introduced in the 
rebutting party's answering case; it is not adduced, 
e.g. through cross-examination during the case- 
in-chief of the party to be rebutted. — Also termed 
rebulting evidence. (Cases: Criminal Law € 683; 
Federal Civil Procedure 2015: Trial ¢62. 
C.J.S. Criminal Law § 1219; Trial § 195.) 


relevant evidence. Evidence tending to prove or 
disprove a matter in issue. @ Relevant evidence is 
both probative and material and is admissible un- 
less excluded by a specific statute or rule. Fed. R. 
Evid. 401-103. — Also termed competent evidence. 
Cf. material evidence. (Cases: Criminal Law €338; 
Evidence 99. C.J.S. Criminal Law §§ 710, 730; 
Evidence §§ 2-5. 197-199, 204, 206.} 


reputation evidence. Evidence of what" dne is 
thought by others to be. @ Reputation evidence 
may be introduced as proof of character when 
character is in issue or is used circumstantially. 
Fed. R. Evid. 405(a). — Also termed reputational 
evidence. (Cases: Criminal Law 375; Evidence 
106; Witnesses 333-362. C.J.S. Criminal Law 
§§ 816-818; Evidence §§ 495-497, 499-502, 
504-506; Witnesses §§ 566, 585-617.] 4 


retrospectant evidence (re-tra-spek-tont). Evidence 
that, although it occurs after an act has bern done, 
suggests that the alleged doer of the act actually 
did it <when goods have been stolen, and the 
thief’ is sought, a person's later possession of those 
goods amounts to retros nt evidence that this 
person took them>. — Also termed traces. 


satisfactory evidence. Evidence that is sufficient to 
satisfy an unprejudiced mind seeking the tcuth. — 
Also termed sufficient evidence; satisfactory Proof. 
(Cases: Evidence €=584(1). C.J.S. Evidence §§ 226, 


. evidence 


729, 1800-1305, 1820, 1324, 1326-1327, 1342, 
1345.) 


scientific evidence. Fact or opinion evidence that 
purports to draw on specialized knowledge of a 
science or to rely on scientific principles for its 
evidentiary value. See pausext test. [Cases: Crimi- 
nal Law €9388; Evidence @°150, 505-574. C.J.S. 


. Criminal Law § 761; Evidence §§ 216-226, 510, 


513-514, 521, 523-527, 597-632, 634-660, 
662-668, 670-671, 673-688, 691-709, 713-759, 
800-812.) 


secondary evidence. Evidence that is inferior to the 
primary or best evidence and that becomes admis- 
sible when the nit or best evidence is lost or 
inaccessible. @ Eeamples include a copy of a lost 
instrument and testimony regarding a lost instru- 
ment’s contents. — Also termed oor - n c; 
mediate testimony; substitulionary evidence. ed. R. 
Evid. 1004. Ce best evidence. (Cases: Evidence 
157-187. C.J.S. Evidenze §§ 1054-1131.] 


secondhand evidence. See HEARSAY. 


secret evidence. Classified information that may be 
used against a defendant in an ae ina pro- 
ceeding but withheld from the defendant, the de- 
fendant's lawyer, and the public on national-secu- 
rity grounds. © The use of secret evidence was 
made easier under the Anti-Terrcrism ond Effec- 
tive Death Penalty Act of 1996. 


signature evidence. Highly distinctive evidence of a 
person's prior bad acts. @ While ordinarily inad- 
missible, signature evidence will be admitted if it 
shows, for example, that two crimes were commit- 
ted through the same planning, design, scheme, or 
modus opernndi, and in such a way that the prior 
act and the current act are uniquely identifiable as 
those of the defendant. See Fed. R. Evid. 404(b). 
[Cases: Criminal Law © 369.15; Evidence 
129(5), 133. C.J.S. Criminal Law § 827; Evidence 
§§ 764-766.] 


slight evidence. A small quantity of evidence; esp., 
the small amount of sa sufficient to remove 
a presumption from a case or for a rational fact- 
finder to conclude that something essential has not 
been established beyond a reasonable doubt. See 
SLIGHT-EVIDENCE RULE. 


state’s evidence. Testimony provided by one crimi- 
nal defendant — under a promise of immunity or 


reduced sentence — against another criminal de- 
fendant. See TURN STATE'S EVIDENCE. 


substantial evidence. 1. Evidence that a reasonable 
mind could accept as adequate to support a con- 


clusion; evidence beyond a scintilla. See sussran. 


‘TIAL-EVIDENCE RUL.. [ : Administrative Law and 
Procedure €°791; Evidence 597. C.].S. Evidence 
§§ 1301, 1304, 1306, 1339; Public Administrative 
Law and Procedure §§ 215, 237-238.] 2. The prod- 
uct of adequately controlled investigations, includ- 
ing clinical studies, carried out by Suaniee experts 
that establish the effectivencss of a drug under 
FSA regulations. 21 USCA § 355(e). 


substantive evidence (sab-stan-tiv). Evidence of- 
fered to help establish a fact in issue, as opposed to 
evidence directed to impeach or to support a 


My 


evidence by Inspection 


witness's credibility. [Cases: Evidence $226. C.J.S. 
Evidence § 415.} 
substitutionary evidence. See secondary evidence. 
sufficient evidence. See satisfactory evidence. 
tainted evidence. Evidence that is inadmissible be- 
cause it was directly or indirectly obtained by 
illegal means, See FRUIT-OF-THE-POISONOUS-TRER DOC. 
‘raine. (Cases: Criminal Law @=394; Evidence 
154. CJS. Criminal Lrw § 770; Evidence 
$$ 252-258.) : 
ible evidence. Physical evidence that is either 
real or demonstrative. Sce demonstrative evidence; 
real evidence. 


testimonial evidence. A person's testimony offered 
to prove the truth of the matter asserted; esp., 
evidence clicited from a witness. — Also termed 
communicative evidence; oral evidence. Cf. demonsra- 
tive evidence. (Cases: Trial 943. C.].S. Trial § 162.) 

“An assertion Is testimonial evidance whether made out of 

court of in court, if it Is offered with a view to the 


tribunal cf the matter asserted." John H. , A She 

dents" Textbook of the Law of Evidence 120 (1 is 
traditionary evidence. Evidence derived from a 
deceased person's former statements or reputa- 
tien. @ Traditionary evidence is admissible to 

rove ancestry, ancient boundaries, or similar 


acts, usu. when no living witnesses are available to 
testify. (Cases: Boundaries @=35(2); Evidence 


274, 302. C.J.S. Boundaries § 120; Evidena® 


$§ 306, 322.) 
unwritten evidence. Evidence given orally, in court 
or by deposition. 
evidence by inspection. See demonstrative evidence un- 
der EVIDENCE. 


evidence code. A re!atvely comprehensive set of statu- 
tory provisions or rules yeverning the admissibility 
of evidence at hearings and trials. 

evidence of debt. See security (@). 

evidence of indebtedness. See sxcurrry (4). 


evidence of insurability. Information — such as medi- 
cal records or a medical examination — that an 
insurer may require to establish a potential insured’s 
ualification for a particular insurance lear? 6 (Cases: 
ederal Civil Procedure C1973; Trial €127. C.].S. 
Trial §§ 136-139, 262, 317.] 


evidence of title. The means by which the ownership 
of land is satisfactorily demonstrated within a given 
jurisdiction. See neep. (Cases: Property 9. C.J.S. 
Property §§ 35-37.) 
“There are four kinds of evidence of title: abstract and 
opinion, certificate of tite, title insurance and Torrans certifi- 
Cate. The certificate of tile is used extansively in the Eastern 
states, and some Souther states. !n urban centers in a 


jepends 
vil, Real Estate Law 170 (6th ed. 1974). 
evidence rules. See EVIDENCE (4). 


evidencing feature. Evidence. A up of drcum- 
stances that, when taken as a whole, form a com 
ite feature that can be reliably associated with a 
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single object. © This term appears more frequently 
in criminal cases than in civil. In criminal cases, it 
usu. refers to evidence that establishes a. perpetra- 
tor's identity, but in civil cuses it_often refers to 
evidence that an event did or did not occur. — Also 
termed evidencing mark; evidential mark. 


evidencing mark, See EVIDENCING FEATURE. 
evidentic (ev-i-den-shee-a), u. [Law Latin] Evidence. 


evidential, adj. Of, relating to, relying on, or constitut- 
ing evidence; EVIDENTIARY (D). 


evidential fact. See evidentiary fact (2) under Fac. 
evidential mark. See EVIDENCING FEATURE. 


evidentiary (ev-i-den-sha-ree), adj. 1. bogies the qual- 
ity of evidence; constituting evidence; evidencing. 2. 
Pertaining to the rules of evidence or the evidence 
in a particular case. 


evidentiary fact. See Fact. 
evidentiary hearing. See HEARING. - 


evince, vb. To show, indicate, or reveal <in abstaining: 
from the vote, Hariden evinced inisgivings about the 
nomination>. . : 


evocation (ev-o-kay-shan). French law. The act of with- 
drawing a case from an inferior court and bringing 
it before a superior court. 


evocative tradomark. See suggestive trademark under 
‘TRADEMARK. 


evolution statute. See ANTI-EVOLUTION STATUTE. 

ewage (yoo-ij), a. [Law French) Hist. A toll paid for 
water passage. 

ex. 1. Former <ex-wife>. 2. Without <ex rights>. 3. 
From <ex cuthedra>. 4. (usu. cap.) abbr. Exhibit <Ex. 
4>. 5. abbr. Example <this is but one ex. of several 
that might be cited >. 6. (cap.) abbr. EXCHEQUER. 


ex abundanti (eks ab-on-dan-ti). (Latin “out of abun- 
dance”) Archaic. Abundantly, superfluously. 


ex abundanti cautela (eks ab-an-dan-ti kaw-tee-la). 
[Latin] Archaic. Out of abundant caution; to be on 
the safe side. 


exacta diligentia. See O\UGENTIA. 


exaction, n. 1. The act of demanding more money 
than is due; extortion. 2. A fee, reward, or other 
compensation arbitrarily or wrongfully demanded. 
{Cases: Extortion and Threats 7, 25.1. CJ.S. 
ies and Unlawful Communications §§ 2-20.) — ex- 
act, vb. 


exactor. 1. Civil law. A tax collector; a gatherer or 
receiver of money. 2. Hist. A collector of public 
funds; a tax collector. 


ex adverso (cks ad-var-soh). [Latin] On the other side. 
e ane term is sometimes applied to opposing coun- 
sei. 

ex aequitate (cks ce-kwa-tay-tee). [Latin] According to 
equity; in equity. [Cases: Equity $3.) 

ex aequo et bono (eks ee-kwoh et boh-noh). [Latin] 
According to what is equitable and good. @ A deci- 
sion-maker (esp. in international law) who is author- 
ized to decide ex aequo ef bono is not bound by legal 


cate on or 
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rules and may instead follow equitable principles. 
For example, article 38(2) of the Statute of the 
International Court of Justice provides that the 
Court may “decide a case ex om et bono if the 
oie agree thereto.” 37 ILM 999. (Cases: Equity 


: ex altera parte (eks ai-tor-o {or awl-] pahr-tee). [Latin] 


Of the other part. - . 
examen (eg-zay-man), n. [Law Latin] A trial; investiga- 
tion. 


examen computi (cg-zay-man kom- 00-tt). [Latin] The 
balance 9 account, - ze 


: apr tar oa 1. The questioning of a witness under 


. 


. See DIRECT EXAMINATION; CROSS-EXAMINATION. 
(Cases: Witnesses ©°224-228. CJ.S. Witnesses 
§§ 390-394, 396-398, 404-405.] 2. Bankruptcy. The 
questioning of a debtor, esp. at the first meeting of 
creditors,.concerning such matters as the bankrupt’s 
debts and assets. [Cases: Rankruptcy 3040. C.].S. 
Bankruptcy § 204.) 8. An inquiry made at the U.S. 
Patent and Trademark Office, upon application for 
a patent, into the alleged invention's novelty and 
u ivy, and whether it interferes with any other 
pending application or in-force patent. [Cases: Pat- 
ents €°104. C.Jj.S. Patents §§ 145-147, 149-151, 
173-175.) 


liminary examinution. Patents. A patent office's 
initial review of an application, usu. to see whether 
the specification is properly set out and to prepare 
a search report. (Cases: Patents 104. C.J.S. Pat- 
ents §§ 145-147, 149-151, 173-175.} 


4. PRELIMINARY HEARING. 5. A test, such as a bar 
examination. 
examination before trial. See DEPOSITION (1). 
examination-in-chief. See piRECT EXAMINATION. 
examination on the voir dire. See voir DIRE. 


examination pro interesse suo (proh in-ter-es-ee 
s[y]oo-oh). [Latin “according to his interest] A judi- 
cial inquiry into the merits of a person's claim to 
uestered property. (Cases: Sequestration 18. 
C1S. Sequestration §§ 31-32.) 
“in an examination pro interesse suo is an 
seca cemigin ie erent svat 


as to be 
tled to an estate or other propa: whether 
mortgage or t, of othe has a an 
iount to the sequestration, he to the 
an inquiry whether the applicant has and 


examination system. Patents. A potent system in which 


an invention is subjected to official scrutiny to deter- 
mine whether it qualifies for patent protection. Cf. 
REGISTRATION SYSTES. 


examined copy. See cory. 


examiner. 1. One authorized to conduct an examina- 
tion; esp., a person appointed by the court, esp. a 
court of equity, to administer an oath and take 
testimony. MASTER (2. — Also formerly termed 
examiner in chancery. 2. A patent officer responsible 
for determining the patentability of an invention 
submitted to the patent office. [Cases: Patents 
S104. CJS. Patents §§ 145-147, 149-151, 
173~175.] 3. MEDICAL EXAMINER. 


ex assensu patris 


examiner in chancery. See EXAMINER (1). 


examiner-in-chief. Hist. Patents. 1..A member of the 
quasi-judicial body in the U.S. Patent and Trade-- 
mark Office that formerly heard appeals of interfer- 


"ence decisions and patent-application rejections. 2. 


(pl. cap.) The body comprising those members; the 
predecessor of the Board of Appeals, the Board of 
Patent Interferences, and the present-day Board of 
Patent Appeals and Interferences. 


examiner’s amendment. Patents & trademarks. Minor 
changes in the form of a patent or trademark appli- 
cation, made by the examiner rather than the appli- 
cant. © For example, the examiner may correct 
spelling and grammar rather than wait for the appli- 
cant to respond. A patent examiner may also amend 
or cancel claims if authorized by the applicant. 


examiner’s answer. Patents. The brief filed by a patent 
examiner with the Board of Patent Appeals and 
Interferences to rebut the arguments in an appeal 
brief and to defend the examiner's decision to reject 
the application. Cf. appeal brief under srizr. (Cases: 
Patents 111. C.J.S. Patents §§ 180-183.) 

examining authority. See AUTHORITY (3). 

examining board. An appointed group of public offi- 
cials responsible for conducting the tests required by 
those applying for occupational and professional li- 
censes. — Also termed board of examiners. [Cases: 
Licenses 921. C.J.S. Agriculture §§ 4.5; Architects 
§ 4; Licenses §§ 37-38.] ; 


examining court. See CouRT. 


ing group. Patents. A committee of patent ex- . 
aminers that specializes in a particular area of tcch- 
nology. 

examining trial. See PRELIMINARY HEARING. 


example. Patenis. A detailed description of an inven- 
tion’s embodiment. — Also termed specific example; 
working example. " 

exannual roll (eks-an-yoo-al). Hist. In England, a roll 
into which illeviable fines and desperate debts were 
transcribed and that was annually read to the sheriff 
upon his accounting to see what might be gottcn. 


ex ante (eks an-tee), adj. & adv. [Latin “from before”) 
Based on assumption and-prediction, on how things 
appeared beforehand, rather than in hindsight; sub- 
jective; prospective <from af ex ante perspective>. 
Cfex post. _ . 

ex arbitrio judicis (eks ahr-bi-tree-oh joo-di-sis). [Lat- 
in] Civil law. At, from, or upon the diecresien of the 
judge. 

ex assensu curiae (eks a-sen-s[y]oo kyoor-ce-ce or -1). 
[Latin] By or with the consent of the court. 


ex assensis A ephe (eks a-sen-s[y]oo pay-tris). [Latin “by 
or with the consent of the father"] Hist. A species of 
dower ad ostium ecclesiae, under which a husband, by 
his father’s express consent, would endow his wife 
with a parcel of the father's lands. © This type of 
dower was‘abolished in England by the Dower Act 
(1833). Se. 3 & 4 Will. 4, ch. 105, § 13. 


ex assensu suo 


ex assensu suo (eks a-sen-s[y]oo s{yJoo-oh). [Latin 
“with his assent”) Formal words in a default judg- 
ment for damages. 


ex auditu (eks aw-di-t{yoo). [Latin] Hist. By hearsay; 


by report. 


ex bonis (eks boh-nis), [Latin] Civil law. Of or relating 


to goods or property. 
ex bonis maternis (eks boh-nis ma-tar-nis). [Latin] Hist. 
Qut of the goods succeeded to through the mother. 
ex bonis paternis (eks boh-nis pa-tor-nis). [Latin] Hist. 
QOut of the goods succeeded to through the father. 
excambiator (eks-kami-bee-ay-tar), n. [Latin] Hist. An 
exchanger of lands; a broker. 


excambion (eks-kam-bee-ahn), n. Scots law. 1. The 
exchange of one piece of property for another, esp. 
an exchange of heritable estates. 2. EXCAMBIUM (D. _ 

excambium (eks-kam-bee-am), 1. (Latin) 1. An ex- 
change; a place where merchants meet to transact 
their business. — Also termed (in Scots law) excam- 
bion. 2. An equivalent in recompense; a recompense 
in lieu of dower ad ostium erclesiae. 

ex capite (eks kap-i-tee). [Latin] On the ground of; by 
reason of. See LIEGE POUSTIE. 

ex capite doli (eks kap-i-tee doh-li). [Law Latin} His? 
On the ground of dole; for the reason of feaud. — 
Also termed ex capite fraudis. ‘ 

ex capite inhibitionis (eks kap-i-tee in-hi-bish-ee-oh- 
nis). [Law Latin] Scots aw. On the ground of inhibi- 
tion. See INHIBITION (4), 

ex capite interdictionis (eks kap-i-tee in-tar-dik-shee- 
oh-nis). (Law Latin] Hist. On the ground of interdic- 
Hon. See INTERDICTION. 

ex capite lecté (eks kap-i-tee lek-t1). [Law Latin} Scots 
law. On the ground of deathbed. @ Under some 
circumstances, a heir could overturn a deed 


that a grantor made to the heir's detriment if the . 


deed were made within 60 days before the grantor’s 
death. 


ex capite metus (eks kap-i-tee mee-tas). [Law Latin] 
Scots law. On the pone of fear. © A transaction 
could be rescinded if it were induced by serious 
threats. 


ex capite minorennitatis et laesionis (eks kap-i-tee min- 
or-en-i-tay-tis et lee-z{hJee-oh-nis). (Law Latin] Scots 
law, On the ground of minority and lesion. © The 
phrase appeared in reference to a ground upon 
which a minor could be restored against deeds 
granted by him during his minority. The phrase also 
referred to a basis upon which a minor could set 
aside a deed (on the ground of lesion) if the deed 
were substantially onerous. 

ex cathedra (eks ko-thee-dro or kath-a-dra), adv. & adj. 
{Latin “from the chair") By virtue of one's high 
office or position; with authority <ex cathedra pro- 
nouncements>. 

ex causa (eks kaw-za). [Latin] By title. 


ex causa lucrativa (eks kaw-za loo-kra-ti-va). [Latin] 
Hist. From a lucrative source; gratuitously. 
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ex causa mandati (eks kaw-zo man-day-t1). [Latin] Scots 
law, On account of the mandate; because of the 
mandate. 


“A is entitied to claim from the mandant reim. 
bursement of all moneys disburaed, a8 we'l as rellel from all 
incurred ~— Le , on account of 


, % Causa manda 
the matter which the mandate authorised to be done or 
performed.” John Trayner, Trayner’s Latin Maxims 195 (4th 
ed. 1694). 

ex causa potestatis (eks kaw-za poh-tes-tay-tis). Roman 
law. Because of his position of authority. © Certain 
men could not marry women who were subject to 
their guardianship or control, and the reason was 

said to be ex causa polestatis. 
“Certain impediments to marriage In the civil law were 
Gescribed as being ox causa potestatis. Thus a tutor or 
curator could not marry his female ward until his office had 
terminated, or unless his accounts had bean rat A 
administering a government or pubile office in a 
Einenestan cece gern cere irtae 
a less 
they had been_ betrothed he had 


Grenvite Philimare, 
Divorce 6 (1910). 
excellency. (ust. cap.) A title of honor given to certain 
high officials or dignitaries, such as governors, am- 
bassadors, and Roman Catholic bishops or archbish- 
ops. 
exceptio (ek-sep-shee-oh), ». [Latin] Hist. 1. An excep- 
tion, plea, or abjection. 2. Roman & civil law. A 
defendant's plea admitting the claim in principle but 
alleging facts or legal provisions that as og it in this 
instance. 3. A defense to a claim that is justly 
brought but that unjustly accuses the particular de- 
fendant named. PI}. exceptiones (ek-sep-shee-ob- 
neez). 
exceptio dilatoria (dil-o-tor-ce-a). A dilatory excen- 
tion; an exception that defeated the action ior a 
time and created a delay, such as an agreement 
not to sue within a certain time. 
exceptio dol malt (doh-lt mal-1). An exception, 
defense, or plea of fraud. — Sometimes shortened 
to exceptio dolt. 
exceptio dominit (do-min-ee-1). A claim of owner- 
ship by the defendant in an action to recover 
property. 
exceptio dotis cautae non numeratae (doh-tis kaw- 
tee non n{y]oo-ma-ray-tee). A defense to an action 
for the restitution of dowry, asserting that, al- 
though promised, dowry was never paid. 
exceptio in factum (in fak-tam). An exception on 
the facts; an exception or plea founded on the 
peculiar circumstances of a case. 


exceptio in personam (in par-soh-nam). A plea or 
defense of a personal nature that only the person 
to whom it is granted by law may assert. 


exceptio in rem (in rem). A plea or defense that is 
not of a personal nature but is connected with the 
legal circumstances on which the suit is founded, 
and that may therefore be alleged by any party in 
interest, such as an heir or surety of the proper or 
original debtor. 

exceptio jurisjurandi (joor-is-juu-ran-dt). An excep- 
tion of oath; an exception or plea that the matter 
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had been sworn to. © This kind of éxception was 
allowed if a debtor, at a creditor’s instance, had 


sworn that nothing was due the creditor, but the. 


creditor sued anyway. 


tio metus (met-as). An exception, defense, or 


plea‘of fear or compulsion. 


‘exceptio non adimpleti contractus (non ad-im-plee- 


tu kan-trak-tas). An exception in a contract action 
involving mutual duties or obligations, to the effect 
that the plaintiff may not sue if the plaintiff's own 
obligations have not beei performed. 


exceptio non. numeratae pecuniae ies Brae 
non n[y]oo-me-ray-tee pi-kyoo-nee-ee). [Latin] Ro- 
man law. An exception or defense that money was 
not paid. 


“This was one of the Roman law exceptions, founded on 
tio fterarum of the Romans. The 


oe @ money of which 
demanded, was truly never advanced. 
was sufficient to elide the demand, unless 
a pcre teas Ne Nias Scvonrad the money.” Willam 
Bell, Bail's Dictionary and Digest of the Law of Scotland 426 
{George Watson ed., 7th ed. 1890). 
exceptio non solutae pecuniae (non sa-loo-tee pi- 
kyoo-nee-ee). A plea that the debt at issue in de 
suit had not been discharged by payment {as the 
adverse party alleged), notwithstanding the exis- 
tence of a receipt or acquittance reflecting pay- 
ment. Cf. exceptio pecuniae non numeratae. 


exceptio pacti conventi -ti-ken-ven-t!). An ex- 
ception of compact; a defense or plea that the 


- plaintiff had agreed not to sue. 


tio pecuniae non numeratae (pi-kyoo-nee-ee 
non n[y]oo-ma-ray-tee). An exception or plea of 
money not paid; a defense by a party ho was 
sued on a promise to rehey money that was never 
received from the plaintiff. Cf. exceptio non solutae 
pecuniae; PECUNIA NON NUMERATA. 


exceptio peremptoria (per-emp-tor-ee-a). A per- 
emptory exception that forever destroyed the sub- 
ject matter oe ground of the action, such as the 
exceptio doli mali and the exceptio metus. — Also 
termed exceptio perpelua. 


exceptio plurium concubentium (ploor-ee-am kon- 
kyoo-ben-shee-am). The plea or defense in a pa- 
ternity action that the plaintiff had several lovers. 


exceptio rei judicatae cil saad a lg An ex- 
oe vc or plea of matter adjudged; a plea that the 
subject matter of the action had been determined 


in a previous action. 


exceplio rei venditae et traditae (ree-1 ven-da-tee et 
-a-tee). An exception or plea of the sale and 
delivery (of a thing]. @ This exception presumes a 
valid sale but, because no one can transfer a right 
greater than what is possessed, no valid transfer of 
property occurred, yet the real owner is nonethe- 
less estopped from contesting the sale. 


exception 


exceptio senatusconsulti Macedoniani (so-nay-tas- 
ken-sal-ts -mas-e-doh-nee-ay-ni). A defense to an 
action for the recovery of money loaned, on the 
ground that the loan was made to a n who 
was under another person's paternal power. @ 
This defense is so named from the decree of the . 
senate that forbade the recovery of such loans. 


lo senatusconsulti Velleiani (sa-may-tes-kan- 
sol-u vel-ee-ay-ni). A defense to an action on a 
contract of suretyship, on the ground that the 
surety was a woman and thus incapable of becom- 
ing bound for another. © This defense is so named 
from the decree of the senate forbidding such 
sureties. 
exceptio temporis (tem-pa-ris). An exception or plea 
that the time pieictined by law ris ‘eiiging a 
particular action has expired. 


exception, n. 1. A formal objection to a court's rulin 


a a party who wants to preserve an‘ overrule: 
objection or rejected proffer for appeal <the prose- 
cutor stated her exception to the court's ruling disal- 
lowing the witness's testimony>. @ To make an 
exception or objection, attorneys sometimes say, “I 
except” or “I object.” Exception properly refers only 
to an objection made after an initial objection or 
proffer is made and overruled. In most courts, an 
exception is no longer required to preserve the 
initial objection. (Cases: Criminal Law €=1048-1060; 
Pleading €=228-228.28. C.J.S. Pleading §§ 230-233, 
236, 238, 240-242, 256-264, 268, 270-271, 289-291, 
307, 317-322.] 

The following quotation reflects former practice: “The ex- 

ception must be distinguished from - ecto any 
Res ged The exception serves an 


the objection, — a double 
@ judge and the other that 


fhe cacepler Fe net sallstod with the ruling and takes issue 
with a to rs sed and 
recise terns of 


fing they are dar Is "I 
are doing Is ° 


excepter. Thus the excepter and the. are not neces- 
the same me John H. 


fadlceh clita Lava Buiionen 421 (1935). ioral 


declinatory exception (di-klin-s-tor-ee). An excep- 
tion to a court's jurisdiction. © Grounds for reft:;- 
ing to submit to a court's jurisdiction include lack 
of personal jurisdiction and insufficient service of 
process, 


ae? exception (dil-a-tor-ee). An exception in- 
tended to delay but not dismiss an action. [Cases: 
Pleading 228.6, 228.7. C.J.S. Pleading § 271] 


general exception. 1. An objection pointing out a 
substantive defect in an opponent's peas: such 
as the insufficiency of the claim or the court's lack 
of subject-matter jurisdiction; an objection to 2 
erg for want of substance. — Also termed 
general demurrer. Cf. speci. EXCEPTION (1). [Cases: 
Pleading S°228.13. C.J.S. Pleading § 232.) 2. An 
objection in which the excepting party does not 
specify the grounds of the cbjectien. 


peremptory exception. A defensive pleading asscrt- 
ing tft ho Tegal remedy exists for the plaintiff's 
alleged ‘injury, that res judicata or prescription 
bars the claim, or that an indispensable party has 


exceptionable 


not been included in the litigation. [Cases: Plead- 
ing €228.8.) 


special exception. See special EXCEPTION. 


2. Something that is excluded from a rule's opera- 
tion <employers with fewer than five employces are 
an excepton tothe rule>. ae 


statutory exception. A provision in a statute ex-" 


empting certain persons or conduct from the stat-" 


ute's operation. (Cases: Statutes 9228. C.].S. Stal- 
ules §§ 370-372.) , ; 
3. ‘The retention of an existing right or interest, by 
and for the grantor, in real property being granted 
to another. Cf. RESERVATION (1D. (Cases : Deeds S137. 
CJ.S. Deeds §§ 275, 279-282.] — except, vb. 
exceptionable (ek-sep-shan-a-bal), adj. Liable to objec- 
tion; OBJECTIONABLE. 
exceptional charge. See special charge under CHARGE. 
exception clause. A clause that rei to modify or 


exclude the prima facie obligations that arise when a 
document is signed: Cf. EXEMPrION CLAUSE. 


exceptio plurium concubentium defense. See Wweiiirte 
ACCESS; exceptio plurium concubentiuin wnder EXCEFTIO. 

exceptis excipiendis (ek-sep-tis ek-sip-ec-en-dis). [Latin] 
With all necessary exceptions. 

exceptor, n. One who takes exception; an objector. — 
Also spelled excepler. 

excerpta (ek-sorp-te), n. pi. [Latin] Extracts. 


ex certa scientia (eks sor-ta si-en-shee-a). [Latin] Of 
certain or sure knowledge. @® This phrase was an- 

- ciently used in patents, and imported full knowledge 
of the subject matter on the part of the sovereign. 


excés de pouvoir (ek-say Ga poo-vwahr). [French “ex- 
cess of power") 1. Intl law. Beyond the powers (uf a 
tribunal). 2. Administrative law. Beyond the powers of 
an official. 


excess-benefit plan, See EMPLOYEE BENEFIT PLAN, 


excess clause. An insurance-policy provision — usu. 
contained in the “other insurance” section of the 
policy — that limits the insurer's liability to the 
amount exceeding other available coverage. © This 
clause essentially requires other insurers to pay first. 
Cf. ESCAPE CLAUSE; PRO RATA CLAtse. (Cases: Insurance 
S2111(2).] 


excess condemnation. See CONDEMNATION. 
excess damages. See DAMAGES. 

excess insurance, See INSURANCE, 

excess insurer. See INSURER. 

excessive assessment, See ASSESSMENT. 
excessive bail. See salt (1). 

excessive damages, See DAMAGES, 
excessive drunkenness. See HbRUNKENNESS. 


excessive execution. An exercise of a power of ap- 
pointment exceeding the limits (express or statutory) 
set on the use of the power. 


excessive fine. See FINE (8). 
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Excessive Fines Clause. The clause of the Eighth 
Amendment to the U.S. Constitution prohibiting the 
imposition of excessive fines. (Cases: Fines €1.3.] 


excessive force. See rorce. 

excessive punishment. See PUNISHMENT. 
excessive sentence. See SENTENCE. 
excessive verdict. See veRniczr. 

excess judgment. See JUDGMENT. 

excess jurisdiction. See EXCESS OF JURISDICHION, 


ee errr 


excess-liability damages. Sce excess dumages under | 


DAMAG 
excess limits, Insurance coverage against losses in 
excess of a specified limit. 
excess-lines insurance. See surplus-lincs insurance un- 
der INSURANCE. : 


excess of jurisdiction. 1. A court's acting beyond the 
limits of its power, usu. in one of three ways: (1) 
when the court has no power to deal with the kind 
of matter at issue, (2) when the court has no power 
to deal with the particular person concerned, or (3) 
when the judgment or order issued is of a kind that 
the court has no power to issue. (Cases: Courts 
29, 40. C.J.S. Courts §§ 67, 70, 91-92.) 2. A court's 
departure from recognized and established require- 
ments of law, despite apparent adherence to proce- 
dural form, the «fect of which is a deprivation of 
pee constitutional right. — Also termed excess juris- 


excess of privilege. 1. An excessive publication of a 
privileged statement — that is, beyond the limits of 
the privilege. [Cases: Libel and Shinder @950.5. 
C.J.S. Libel and Slander; Injurious Falsehuod §§ 47, 63, 
66, 77, 99-100, 108, 105-106.] 2. The improper and 


malicious use of the privilege to publish a statement. . 


[Cases: Libel and Slander 50. C.J.S. Libel anil 
Slander; injurious Falsehood §§ 47, 66, 85, 97, 105.1 


excess policy. See excess insurance under INSURANCE. 
excess-profits tax. See TAX. 
excess reinsurance. See REINSURANCE, 


excess theory. Insurance. The principle that a tortfea- 
sor will be considered underinsured if the injured 
party's damages exceed the tortfeasor's liability-in- 
surance coverage. @ This principle allows an injured 
party to invoke underinsured-niotorist coverage. Cf. 
car Tueory. (Cases: Insurance ©2787. C.J.S. Insur- 
ance § 1657.} 


excess vote. See vote (1). 
excess water. See WAtrR. 


exe! » 2. Commercial law. 1. The act of transferring 
interests, each in consideration for the other. [Cases: 
Exchange of Property 671. C.J.S. Exchange of Proper- 
ty §§ 2-3.] 


bargained-for exchange. See BARUGAINED-FOR EX. 
CHANGE. 


like-kind exchange. See tske-Kixn EXCHANGE, 
tax-free exchange. See VAX-FREE EXCHANGE. 
1031 exchange. See 1031 eExcuancy. 


ce lt a 
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2. Money or negotiable instruments presented as 
payment; Currency. See MEDIUM OF EXCHANGE. 3. The 
interchange or conversion of money, See FOREIGN EX- 


. ciance. 4, The payment of a debt using a bill of . 


exchange or credit rather than money. 5. An organ- 
ization that brings together buyers and sellers of 
securities, commodities, and the like to promote 
uniformity in the customs and usages of merchants, 
to facilitate the speedy adjustment of business dis- 
putes, to gather and disseminate valuable commer- 
cial and economic information, and to secure to its 
members the benefits of cooperation in the further- 
ance of their legitimate pursuits. @ The best-known 
exchanges are stock, produce, livestock, cotton, and 
in exchanges. See RECIPROCAL EXCHANGE. [Cases: 

es 1-15; Securities Regulation 
€40.10-40.16. CJ.S. Exchanges §§ 2-43; Qcurites 
Regulation §§ 154-168, 165-168.] 6. The building 
or hall where members of an exchange meet every 
business day.to buy and sell for themselves, or as 
brokers for their customers, for present and future 
oe See SECURITIES EXCHANGE (1). — exchange, 


Exchange Act. See secuRITIES EXCHANGE ACT OF 1934. 


exchange broker. One who negotiates money or mer- 
chandise transactions for others. (Cases: Brokers 
2, CJ.S. Brokers §§ 2~5.] 


exchange rate. The ratio for converting one country's 
money into another country’s money. See FOREIGN 
EXCHANGE. 


exchange ratio. The number of shares that an acquir- 
ing company must give for each share of an ac- 
quired company. 


exchange value. See VALUE (2). 


Exchequer (eks-chek-or or eks-chek-or). 1. English law. 
The government department charged with collecting 
the national revenue; the treasury department. © 
The name is said to have derived from the check- 
ered cloth, resembling a chessboard, that anciently 
covered the table on which certain of the king's 
accounts were tallied, the sums being marked and 
scored with counters. 2. CoURT OF EXCHEQUER. — 
Abbr. Ex. 


Exchequer bill. A bill of credit isoucd in England by 
the authority of Parliament; an instrument issued at 
the Exchequer, usu. under the authority of an act of 
Parliament passed for that specific 1 gl ao contain- 
ing an engagement on the part of the government to 
repay, with interest, the principal sums advanced. 


Exchequer Chamber. An English court of intermedi- 
ate appeal from the common-law courts, namely, the 
Court of King’s Bench, the Court of Common Pleas, 
and the Court of Exchequer. © It was established in 
1822. — Also termed Camera Scaccarii. 


Exchequer Division. Hist. A division of the English 
high court of justice, to which the busincss of the 
Court of Exchequer was ially assigned by § 34 
olf the Judicature Act of 1873, and later merged into 
the Queen’s Bench Division in 1881. 


excise, n. A tax imposed on the manufacture, sale, or 
use of goods (such as a cigarette tax), or on an 
occupation or activity (such as a license tax or an 
attorney occupation fee). — Also termed excise tax. 


exclusion 


Cf. income tax, property tax under TAx. (Cases: Taxa- 
tion 21201.1.] 


excise lieu property tax. See TAX. 
excise tax. See EXCISE.  , 
excision. See FEMALE GENITAL MUTILATION. 


excited utterance. A statement about a startling event 
made under the stress and excitement of the event. 
@ An excited utterance may be admissible as a hear- 
say exception. Fed. R. Evid. 803(2). Cf. present SENSE 
impression. (Cases: Criminal Law €=363-368; Evi- 
dence @7120. C.].S. Criminal Law §§ 454, 831, 
867-876; Evidence § 349.) 


excludable, adj. (Of evidence) subject to exclusion 
<excludable hearsay>. 


exclude, See RIGHT TO EXCLUDE. 


excludendo wm et relictam (eks-kloo-den-doh fis- 
kom et ri-lik-tam). [Law Latin] Hist. To the exclusion 
of the rights of the Crown and of the widow. 


exclusion, n. 1. Tax. An item of income excluded from 

income. — Also termed income exclusion. (Cases: 

Internal Revenue 3110; Taxation ¢979. C.jJ.S. 
Internal Revenue §$ 59-60.]} 


annual exclusion. The amount (currently as much 
as $10,000) allowed as nontaxable gift income dur- 
ing the calendar year. © Tne purpose of the annu- 
al exclusion is both to serve as an estate-planning 
mechanism (so that gifts made during the donor's 
lifetime remain nontestamentary and nontaxable) 
and to eliminate the administrative inconvenience 
of taxing relatively small gifts. For an individual, 
the first $10,000 in gifts can be excluded; for 
married persons, the exclusion is $20,000 per do- 
nee for joint gifts, regardless of which bare 
supplied the donated property. IRC (26 USCA) 
§ 2503. — Also termed annual gift-tax exclusion. 
[Cases: Internal Revenue @4206.1u. C.J.S. Inter- 
nal Revenue §§ 566-568.) 


2, Evidence. A trial judge's determination that an 
item offered as evidence may not be presented to 
the trier of fact (esp. the jury). 3. Insurance. An 
insurance-policy provision that excepts certain 
events or conditions from coverage. [Cases: Insur- 
ance $2098.) — exclude, vb. — exclusionary, adj. 


automobile exclusion. A provision in some commer- 
cial general liability policies, excluding coverage 
for damages arising from the use (including load- 
ing and unloading) of an automobile, aircraft, or 
other motor vehicle owned, operated, rented, or 
borrowed by the insured. [Cases: Insurance 
€2278(13). C.J.S. Insurance § 938.) 


business-sisk exclusion. An exclusion in some com- 
mercial general liability policies, excluding cover- 
age for common risks of doing business, including 
harm to the insured’s product or work, dama 
arising from a product recall, damages arising 
from the insured's failure to perform under a 
contract, or damages arising from a failure of the 
insured’s product to perform as intended. [Cases: 
Insurance ¢22278(20).] 


design-defect exclusion. A provision in some um- 
brella policies and some older commercial general 


exclusion a 


liability policies, excluding coverage for bedily in- 
jury arising from the failure of the insured’s prod- 
uct to perform its intended function because of a 
defect or deficiency in its design, formula, specifi- 
cations, instructions, or advertising materials. 
{Cases: Insurance @2278(21).] ‘ 
employee-liability exclusion. A provision in some 
commercial general liability policies, excluding 
coverage for injury to an employee (or a member 


of the employee's family), arising from and in the | 


course of employment with the insured. © This 
exclusion is generally intended to exclude from 
coverage all injuries covered by the workers'-com- 
pensation laws. [Cases: Insurance @°2278(1 1-12).] 


employment-related-practices exclusion. A provision 
in some commercial general liability policies, ex- 
cluding coverage for damages arising from an 
insured's employment practices, including any pol- 
icy, action, or omission — such as coercion, demo- 
tion, evaluation, reassignment, discipline, defama- 
tion, harassment, humiliation, or discrimination — 
that is directed at the person injured. (Cases: 
Insurance @@2278(11).) 


expectedfinterded exclusion. A provision in some | 


commercial general liability policies, excluding 
coverage for property damage or bodily injury 
that is expected or intended by the insured, except 
any harm arising from the use of reasonable force 
to protect a person or property. @ This exclusion is 
sometimes referred to as “exclusion a” because it is 
the first exclusion listed on most policies. — Also 
termed exclusion a; inlentional-tnjury exclusion. 
(Cases: Insurance @2278(3).] 


failure-to-perform exclusion. A provision in some 
commercial general liability policies, excludin 
coverage for (1) the loss of use of undamag 

property resulting from the insured’s delay or 
failure in performing an obligation, or (2) a design 
defect or failure in the insured’s product. — Also 


termed _lass-of-use exclusion. [Cases: Insurance — 


@9278(21).] ; 


knowled falsity exclusion. A provision in some 
one pond liability a ath excluding 
coverage for damages arising from an oral or 
written communication made ty the insured with 
knowledge that it is false. [Cases: Insurance 
2303(2), 2313(2).] 


named-insured exclusion. An exclusion limiting lia- 
bility-insurance coverage to a named _ insured 
whose injuries were caused by another named 
insured under the same insurance policy. [Cases: 
Insurance €@2278(1), 2745-2747.) 


oueerey exclusion. Insurance. A provision in 
a comprehensive general liability insurance policy 
allowing only third parties who are injured on or 
by the insured’s property to make liability claims 
against the insurer. © The provision ordinaril 
excludes coverage for (1) property owned, rented, 
occupied, sold, given away, or abandoned by the 
insured, (2) nal property in the care, custody, 
or control of the insured, and (8) property located 
where the insured and its employees work. [Cases: 
Insurance €°2278(25). C.J.S. dnsurance § 947.] 
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own-product exclusion. A provision in some com- 
mercial general liability policies, excluding cover- 
age for property damage to a product that is 
manufactured, sold, handled, distributed, or dis- 
sed of by the insured. [Cases: Insurance 

* @92278(21).) ; . 


own-work exclusion. A provision in some commer- 

. cial general liability policies, excluding coverage 
for damage to the work or services performed by 
the insured. (Cases: Insurance €72278(21).] 


pollution exclusion. A provision in some commer- 
cial general liability policies, excluding coverage 
for bodily injury or property damages arising from 
the discharge, dispersal, release, or escape of 
chemicals, waste, acid, and other pollutants. @ Pol- 
lution-exclusion clauses may take one of two 
forms: (1) sudden and accidental, and (2) absolute. 
The sudden-and-accidental clause, usu. limited to 
policies issued before 1985, contains an exception 
under which the damages are covered (i.e., ex- 
empted from the exclusion) if the discharge or 
other 1elease was sudden and accidental. The ab- 
solute pollution exclusion, in most policies issued 
since 1585, does not contain this exception. [Cases: 
Insurance €°2278(17). C.J.S. Insurance §§ 954, 
1127.] 


sistership exclusion. A provision in some commer- 
cial poner liability setae excluding coverage 
for damages arising from the withdrawal, inspec- 
tion, repair, replacement, or loss of use of the 
insured's product or work, to the extent that the 
product or work is withdrawn or recalled from the 
market because of a known or suspected defect or 
deficiency. — Also termed recall exclusion. (Cases: 
Insurance €=2278(2+4).] 


exclusion a. See expected/intended exclusion under £x- 
CLUSION (31. 


exclusionary hearing. See HEARING. 


exclusionary rule. 1. Evidence. Any rule that excludes 
or ‘suppresses evidence <despite many exceptions, 
hearsay has long been inadmissible under an exclu- 
sionary rule>. — Also termed exclusionary evidence 
rule. [Cases: Evidence 154. C.J.S. Evidence 
§§ 252-258.) 2. Criminal procedure. A rule that ex- 
cludes or suppresses evidence obtained in violation 
of an accused person's constitutional rights <in ac- 
cordance with the exclusionary rule, the court did 
not admit the drugs into evidence because they had 
been obtained during a warrantless search of the 
defendant’s home>. See FRUIT-OF-THE-POISONOUS- TREE 
DOCTRINE} GOOD-FAITH EXCEPTION. [Cases: Criminal 
Law ©9394. C.J.S. Criminal Law § 770.) 
a major purpose of the exclusionary Tule... But the rule 
a i) rul@.... 8 Tule 
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ina} 357, 94 sc. 613, 626 (1974) (Brennan, J., dissent- 


“In the simplest of excl rule cases, the chal 
evidence Is quite clearty ‘di or 'odeani iy i eestor 


ship to the prior arrest, search, , lineup or other 
procedure. Such Is the that evi- 
dence Is an identification the confrontation 


by or 
however, chall evidence Is ‘secondary’ or ‘de 
in character. sgl en, for ad 


following an Ulegally 
{dentification. tn these situations, & is necessary to deter- 
mine whether the derivative evidence Is ‘tainted’ by the prior 
constitutional or other violation.” id. § 9.3, at 471. 

exclusionary zoning. See ZONING. 

exclusive agency. See AGENCY (1). 

exclusive-agency listing. See LISTING (1). 

exclusive authorization-to-sell listing. See exclusive- 

agency listing under LISTING (1). 


@xclusive contract. See EXCLUSIVE-DEALING ARRANGE- 
MENT. 


exclusive control. Under the doctrine of res ipsa 
loquitur, a defendant's sole management of and 
responsibility for the instrumentality causing harm. 
® Exclusive cuntrol is a prerequisite to the doctrine's 
applicability. See res ipsa Loquitur. (Cases! Negli- 
gence ©1614. C.J.S. Negligence §§ 763-767.] 

exclusive-dealing arrangement. An agreement requir- 
ing buyer to purchase all needed goods from one 
seller. — Often shortened to exclusive dealing. See 
requirements contract under contract. (Cases: Monop- 
olies €17(2.3); Sales €°71(4). C.J.S. Monopolies 
§§ 93-95, 97-99; Sales §§ 178~180.) 


exclusive easement. See EASEMENT. 


'. exclusive economic zone. /nf'l law. An area just be- 


MONE OMT MMe eR ow 


yond the territorial sea, extending up to 200 nautical 
miles from the baseline of the territorial sea, in 
which the coastal country enjoys special authority for 
economic purposes. — Abbr. EEZ. 


exclusive evidence. See EVIDENCE. 


exclusive franchise. See exclusive agency under AGENCY 
cp. : 


exclusive jurisdiction. See jurtsDICTION. 
exclusive license. See License. 


. exclusive listing. See ListiING a. 


exclusive ownership. See Fre simPLe- 
exclusive possession. See POSSESSION. 


exclusive right of sale. The right to sell a principal's 
products or to act as the seller’s real-estate agent to 
the exclusion of all others, including the owner. —~ 
Also termed exclusive right ic sell. Cf. exclusive agency 
under AGENCY «D. 


exclusive sale. Sce SALE. 
exclusive use. See use (1). 


ex colore (eks ka-lor-ee). [Latin] By color; under color 
of; under pretense, show, or protection of. 


ex continent! 


ex comitate (eks kom-0-tay-tee). [Latin] Out of comity 
or courtesy. . ; 


excommengement (eks-ko-menj-ment), n. See eXcOM. 


. MUNICATION. : 


ex commodato (eks kom-9-day-toh). ‘Latin “out of 
loan} Hist. (Of a right of action) arising out of a 
loan. .. . : ; = 


excommunicant (eks-ka-myoo-ni-kant), n. Eccles. law. 
1. An excommunicated person. 2. Rare. An excom- 
municator. 


excommunication, n. Eccles. law. A sentence of cen- 
sure pronounced by a spiritual court for an offense 
falling under ecclesiastical cognizance; expulsion 
from religious society or community. © In England, 
an excommunicated n was formerly subject to 
various civil disabilities, such as an inability to be a 
juror, to be a witness in any court, or to sue to 
recoyer lands or money due. These ties were 
abolished by the Ecclesiastical Courts Act (1813). St. 
53 Geo. 3, ch. 127. — Also termed excommenge- 
ment, — excommunicate, vb. 


Siac perce ghee like tem oe 
Houch once W ous tie terre Inet kad wioet oie weapen 
against » Kt is now asa 
normal pearance in court af 


for the 
are set ond as regards the laity, since 
courts can not direct a seizure of tha body, 
courts must, if mere citations fail to 


Land. History ef Engtish rick Bates the time of Edward | 
500 (2d ed. 1899). 
excommunicato capiendo (eks-ko-myoo-ni-kay-toh kap- 
ee-en-doh). [Latin] Hist. Eccles. law. A writ that, being 
founded on a bishop's certificate of excommunica- 
tion, required the sheriff to arrest and imprison the 
defendant. ® The writ issued cut of chancery and 
was returnable to the King’s Bench. Cf. ne conru- 
MACE CAPIENDO. 


excommunicator. A person who excommunicates. 


excommunicato reca (eks-ke-myoo-ni-kay-toh ri- 
kap-ee-en-doh). [Latin] Hist. Eccles. law. A writ com- 
manding that an excommunicant — who had been 
committed to prison for obstinacy but who was un- 
lawfully freed before agreeing to obey the church's 
authority — should be found, retaken, and impris- 
oned again. 


ex comparatione scriptorum (eks kom-pe-ray-shee-oh- - 
nee skrip-tor-am). [Latin] By a comparison of writ- 
ings or handwritings. @ This term was formerly used 
in the law of evidence. 


ex concessis (eks ken-ses-is). (Latin) From the premises 
groned according to what has already been al- 
lowed. 


ex consulto (eks kon-sal-toh). [Latin] With consultation 
or deliberation. 

ex continenti (eks kon-ta-nen-t1). [Latin] Civil law. Im- 
mediately; without any interval or delay. 


ex contractu 


ex contractu (eks kon-trak-t{y]oo). [Latin “fron: a con- 
tract”) Arising from a contract <action ex contractu>. 
Cf. ex DELICTO. 


exculpate (ek-skol-payt ur ek-skal-payt), vd. To free 
from blame or accusation. Cf. EXONERATE (1. — ex- 

_ culpation (ek-skol-pay-shan), 2. — exculpatory (ek- 
skal: patie ce), adj. ; 


exculpatory clause. A contractual provision relieving 
a party from liability resulting from a negligent or 
wrongful act. © A will or a trust may contain an 
exculpatory clause purporting to immunize a fidu- 
ciary from a breach of duty; the clause may reduce 
the degree of care and prudence required of the 
fiduciary. But courts generally find that if an excul- 
patory clause in a will-or trust seeks to confer 
absolute immunity, it is void as being against public 
policy. See exemprion ctause. (Cases: Contracts 
S114. CJ.S. Contracts § 271.) 


exculpatory evidence. See EVINENCE. 


exculpatory-no doctrine. Criminal law. The principle 
that a person cannot be charged with making a false 
statement for falsely denying guilt in response to an 
investigator's question. @ ‘This doctrine is based on 
the Filth Amendment right against self-incrimina- 
tion. But the U.S. Supreme Court has overruled this 
doctrine in federal law. Brogan v. United States, 522 
US. 398, 118 S.Ct. 805 (1998). (Cases: Fraud 
68.10(1).] 


ex curia (eks kyoor-ee-a). [Latin] Out of cour; away 
from the court. 


excusable, adj. (Of an illegal act or omission) not 
punishable under the specific circumstances <excus- 
able neglect>. 


excusable assault. See assauir. 

excusable homicide, See noice. 

excusable neglect. See NEGLECT. 

excusatio (ek-skyoo-zay-shee-oh), n. (Latin) Roman & 
civil law. An excuse or reason that exempts someone 
from some duty or obligation. 


excusator (ek-skyoo-zay-tar), n. 1. Hist. An excuser. 2. 
In old German law, a defendant; one who wholly 
denies the plaintiff's claim. 


excuse (eks-kyoos), n. 1. A reason that justifies an act 
or omission or that relieves a person of a duty. 2. 
Criminal law. A defense that arises because the defen- 
dant is not blameworthy for having acted in a way 
that would otherwise be criminal. ¢ The following 
defenses are the traditional excuses: duress, entrap- 
ment, infancy, insanity, and involuntary intoxi- 
cation, — Also termed legal excuse. Cf. JUSTIFICATION 
(2, (Cases: Criminal Law €@37-38. C.].S. Criminal 
Lau: §§ 49-53, 58.] — excuse (ek-skyooz), vb. — 
excusatory (ek-skyooz-a-tor-¢e), adj. 


excuss (ek-akas), vb. To seize and detain’ by law. 


excussio (ek-ske-s[hjee-oh), n. [Latin] Roman & civil 
law. A diligent prosecution of wu remedy aguinst a 
debtor; the exhausting of a remedy against a princi- 
pal debtor before resorting to a surety. 


ex-date. See EX-nIVIDEND DATE. 
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ex debito justitiae (eks deb-i-toh jos-tish-ee-ee). [Latin] 
From or as a debt of justice; in accordance with the 
requirement of justice; of right; as a matter of right. 


ex debito naturali (eks deb-i-toh nach-o-ray-li). (Law 
Latin] Scots law. Arising from natural obligation. ¢ 
The phrase appeared in reference to an obligation 
that was moral rather than legal. 


ex defecta juris (eks di-fek-t(y]oo joor-is). [Law Latin] 
Scots law. From a defeci in the right. @ A seller hil 

. to warrant a purchaser against an eviction based on 
a defect in the seller’s own right. 


ex defectu natalium (eks di-fek-t[yJoo na-tay-lee-am). 
{Law Latin) Hist. From defect of parentage. © For- 
merly, this phrase appeared in reference to a basis 
upon which the court rejected the will of a bastard 
who died without issue. 


ex defectu sanguinis (eks di-fek-t[y]oo sang-gwa-nis). 
[Latin] Hist. From failure of blood; for want of isstre. 


ex delectu familiae (eks di-lek-t{y]vo fo-mil-ce-ce). 
(Law Latin] Hist. From choice of a certain family. @ 
The phrase appeared in reference to the sovercign’s 
right to bestow honors on those whom he chose. 


ex deliberatione Dominorum Concilii \eks di-Ub-a-ray- 
shee-ch-nee dom-a-nor-am kon-sil-ee-1). [Law Laun] 
Hist. After consideration by the Lords of Council. 
“Farmerty all writs which passed the signet were procured 
by presentation of a bil (or patton) ‘or such wrt The bill 
was perused and considered by the Lcrd Ordinary on the 
Bills, and if he wag satisiied, the bill was nassed and the 

writ Issued: the latter the werds ex 


ered. appended to 

which pass the signet, but they ara now only words of style, 
since the writs are now passed periculo petentis without 
being submitted to the Lords.” John Trayner, Trayner's Latin 
Mavims 195-97 (4th ed. 1894). 


ex delicto (eks da-ilk-toh), edj. & adv. (Latin “from a 
wrong’) 1. Arising from a crime or tort <action ex 
delicto>. @ Athough ex delicto refers most commonly 
to a tort in modern usage, it referred historically to 
both torts and crimes. Cf. in DELICTO; EX ConTRACTL. 
2. Int'l law. Rare. As a consequence of a crime or tort 
<because they were counterfeit, the goods were 
seized and condemned ex delicto>. 


ex delicto trust. See 1RusT. 


ex demissione (eks da-mish-ee-ch-nee). (Latin “upon 
the demise”) Hist. A ae forming part of the title 
of the old action of ejectment. — Abbr. ex dem. 

ex directo (eks di-rek-toh). [Latin] Directly; inmediate- 
ly. 


_ ex distribution. Without distribution. © Shares are 


traded ex distribution when they no longer carry the 
right to receive a distribution to be made to hold- 
ers. — Abbr. X; XDIS. 


ex diverso (eks di-var-soii). [Latin] Hist. On the other 
hand; conversely. 


ex dividend. Without dividend. @ Shares are traded 
ex dividend when the seller, nat the purchaser, is 
entitled to the next dividend payment because it will 
he made before the stock sansier is completed. The 
first day on which shares are traded ex dividend, the 
stock price will drop by an amount usu. approximat- 
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ing the amount of the dividend. — Abbr. XD.; X. Cf. 
CUM DIVIDEND. 


ex-dividend date. The date on or after which the: 


buyer of a security does not acquire the right to 
receive a recently declared dividend. — Also termed 
ex-date. CE. DIVIDEND DATE. 

ex dolo malo (eks doh-loh mal-oh). [Latin] Out of 
fraud; out of deceitful or tortious conduct. 


: exeat (ek-see-ot), n. 1. Generally, permission to go 


t 


outside (a place). 2. Permission that a bishop grants 
to a priest to-go out of his diocese. Cf. Ne ExeaT (). 


execute, ub. 1. To perform or iy og {a contract or 
duty) <once the contract was executed, the 
parties owed no further contractual duties to each 
other>. [Cases: Contracts 6. C.J.S. Contracts § 8.] 
2. To change (as a legal interest) from one form to 
another <the shifting use was executed into a valid 
legal estate>. 3. Té'make (a legal document) valid 
by signing: to bring (a legal document) into its final, 
legally enforceable form <each party executed the 
contract without a signature witness>. 4. To put to 
death, esp. by legal sentence <Johnson was executed 
shortly after midnight>. (Cases: Sentencing and 
Punishment ¢ 1795. CJ.S. Criminal Law 
§§ 1591-1592.] 5. To enforce and collect on (a mon- 
ey judgment) <Williams asked the sheriff to execute 
on re judament= (Cases: Execution @1; Federal 
Civil ure 92691. C.J.S. Executions §§ 2, 15.] 


executed, adj. 1. (Of a document) that has been signed 
<an executed will>. 2. That has been done, given, 
or performed <executed consideration>. 


olism eecimed fe 6 Sopa, woe. ts ee be 
avoided except when accompanied by explanation.... A 
contract fs said to when docu- 

has 2 Ot hee bests trac. secre. a 
delivered. Further, by executed freq meant 
pine Set ee bao Ray percimed by bom & ” Willlam 
R.“Anson, P; la Contract 26 n.* (Arthur L. 
Corbin ed., 3d ed. 1919). 


executed consideration. See CONSIDERATION (1). 


. executed contract. See CONTRACT. 


executed covenant. See COVENANT (1). 
executed estate. See REMAINDER (1). 
executed fine. See Fine (1). 

executed note. See NOTE (). 


executed remainder. See vested jeueinder aed: RE- 
MAINDER. 


executed trust. See TRUST. 


: executed use. See USE (4). 
* executio (ek-sa-kyoo-shee-oh), n. [Latin] 1. The per- 


formance or completion of a thing; the act of follow- 
ing through on a commitment. 2. The doing of 
something thoroughly. 3. Management or adminis- 
tration. 4. Hist. Execution; the final process in an 
action. 

executio bonorum (bo-nor-om). (Latin) Hist. The man- 
agement or administration of goods. 

execution, . 1. The act of carrying out or putting 
into effect (as a court order) <execution of the 
court's decree>. [Cases: Federal Civil Procedure 
€=2691.} 2. Validation of a written instrument, such 


judgment, usu. by seizing and selling the jud 
‘ debtor’s property <even if the plaintiff receives a 


execution 


as a contract or will, by fulfilling the necessary legal 
requirements <delivery of the goods completed the 
contract's execution>. [Cases: Contracts ©9384; Sales 
61; Vendor and Purchaser ¢ 43; Wills 
€108-129.] 3. Judicial enforcement of a money 
ent 


judgment against the foreign debtor, execution is 
unlikely>. — Also termed (in Scots law) diligence. 
[Cases:° Execution @=]; Federal Civil Procedure 
€=2691. C.J.S. Executions §§ 2, 15.] 4. A court order 
directing a sheriff or other officcr to enforce a 
judgment, usu. by seizing and selling the judgment 
debtor’s property <the court issued the execution 
authorizing seizure of the car>. — Also termed writ 
of execution; judgment execution; general execution. 
[Cases: Execution €=74; Federal Civil Procedure 
2691. C.J.S. Executions § 63.) 


tendered, purpose 
[nto force and effect. It is founded 
generally be conformed to it In every 


at SO (Henry Winthrop Ballantine ed., 3d ed. 1923) 


alias execution. A second execution issued to en- 
force a jedgment not fully satisfied by the original 
writ. Cf. alas writ under writ. (Cases: Execution 
99. C.].S. Executions §§ 96-99.] 


body execution. A court order requiring an officer 
to take a named person into custody, usu. to bring 
the person before the court to pay a debt; capias. 
(Cases: Execution ¢=421; Federal Civil Procedure 
2714. CJ.S. Executions § 24.) 


close-jail execution. A body execution stating that 
the person to be arrested should be confined in 
jail without the privilege of movement about the 
Jailyard. (Cases: Execuuon £421. C.J.S. Executions 
§ 24] 


dormant execution. An execution authorizing an 
officer to seize and hold property rather than sell 
it, until further notice. (Cases: Execution €°15, 
149. CJ.S. Executions §§ 18, 128-129.) 


junior execution. An execution that is subordinate 
to another execution issued from an earlier judg- 
ment against the same debtor. (Cases: Execution 
@112. CJ.S. Executions §§ 141, 151.) 


malicious execution. An abuse of process by which 
a person, maliciously and without reasonable 
cause, issues an execution against the property ofa 
judgment debtor. [Cases: Execution @454. C,J.S. 
- Executions § 425.) ; 
special execution. An execution authorizing a judy- 
ment to be satisfied from poe roperty. 
(Cases: Execution S715, 420.5. C.J.S. ges 
§ 24; Executions §§ 18, 24.] 
speedy execution. An execution issuing quickly (esp. 
by judges at nisi prius) after a trial. [Cases: Execu- 
tion 15, 75, 222. CJS. Executions §§ 18, 74-75, 
225.) 


5. Criminal law. The carrying out of a death sen- 
tence <the Supreme Court stayed the execution>. 


execution clause 


[Cases: Sentencing and Punishment 1795-1799. 
CJS. Criminal Law §§ 1547-1548, 1591-1592, 
1605-1609, 1687.) — execute, vb. 


execution clause. The part of a deed containing the 
date, sval (if required), and signatures of the grant- 


or, grantor's spouse, and witnesses. [Cases: Deeds 


44-53. C.].S. Deeds 8§ 63-73.] 
execution creditor. See cREDITOR. 


executione facienda in withernamium (ek-sa-kyoo-shee- 
oh-nee fay-shee-en-da in with-ar-nay-mee-am). [Lat- 
in} Hist. A writ that lay for taking cattle of a person 
who had taken someone else's cattle out of the 
county so that the sheriff could not replevy them. 


executione judicii (ek-sa-kyoo-shee-oh-nee joo-dish-ee- 
1). (Latin} Hist. A writ directed to a judge of an 
inferior court to issue execution upon a judgment in 
that court, or to return some reasonable cause why 
the judge has delayed execution. 


executioner. A person who puts another person to 
death to carry out a deathigéntence; a person wha 
carries out capital punishment on the state's behalf. 


execution lien. See LIEN. : 


exécution paree (eg-zay-kou-syawn pa-ray). [French] 
French law. A right founded on an act approved and 
verified before a notary, by which a creditor may 
immediately — without citation or summons — seize 
and cause tube sold the debtor's property and keep 
the proceeds of the sale (to the extent of the indebt- 
edness). 


execution-proof. See JUDGMENT-PROOF. 
execution sale. See sate. 


executive, n. 1. The branch of government responsi- 
ble for effecting and enforcing laws: the person or 
peven: who constitute this branch. @ The executive 
ranch is sometimes said to be the residue of all 
government after subtracting the judicial and ‘cgisla- 
tive branches. — Sometimes also termed executive 
idlepartment. Cf. LEGISLATURE; JUDICIARY (1). [Cases: Con- 
stitutional Law ¢”76-80(4); United States ¢=31. 
C.J.S. Constitutional Law §§ 215-227; United States 
§ 49.) 


chief executive. The head of the executive branch 
of a government, such as the President of the 
United States. (Cases: United States €°26. C.J.S. 
United States.§§ 45-47.] 


2. A corporate officer at the upper levels of manage- 
ment. — Also termed exectilive officer; executive em- 
ployee. — executive, adj. : 


executive administration. Collectively, high public of- 
ficials who administer the chief departments of the 
government. 


executive agency. An executive-branch department 
whose activities are subject to statute and whase 

_ contracts are subject to judicial review. © One exam- 
ple is the Army and Air Force Exchange Service. 
{Cases: Administrative Law and Procedure 
301-513; United States 630. C.].S. Public Admin- 
istrative Law and Procedure §§ 49-171; United States 
§ 49.) 
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executive a ent. An international agreement en- 
tered into b the President, without approval by the 
Senate. and usu. involving routine diplomatic or 
military matters. Cf. treaty (. (Cases: United States 
S298. CJS. United States § 48.) : 


executive board, Sce BOARD OF DIRECTORS. 


executive branch. ‘The branch of government charged 
with administering and carrying out the law; exece. 
vive a). CL JUDICIAL BRANCH; LEGISLATIVE BRANCH. 


executive clemency. See CLEMENCY. 
executive committee. See COMMITTEE. 
executive department. See EXECUTIVE (1). 


executive director. A salaried employee who serves as 
an organization’s chief administrative and operating 
officer and heads its professional staff. — Also 
termed executive secretary; staff director. 


executive employee. An employee whose duties in- 
clude some Sat of managerial authority and 1ctive 
participation in the control, supervision, and man- 
agement of the business. — Often shortened to 
execulive. 


executive immunity. Sec IMMUNITY tb. 
executive officer. See EXECUTIVE (2). 


executive order. An order issued by or on behalf of 
the President, usu. intended to divect or instruct the 
actions of executive agencies or government officials, 
or to set policies for the executive branch to fol- 
low. — r, ex. ord, (Cases: United States 28. 
C.J.S. United States § 48.) 


executive pardon. See PAanpon. 


executive power. Constitutional law. The power to see 
that the laws are duly executed and enforced. © 
Under federal law, this power is vested in the Presi- 
dent; in the states, it is vested in the governors. The 
President's enumerated powers are found in the 
U.S, Constitution, art. 1, § 2; governors’ executive 
powers are provided for in state constitutions. The 
other two great bye of government are the legis- 
lative power and the judicial power. (Cases: Consti- 
tutional Law @76-80(4). C.J.S. Constitutional Law 
§§ 215-227.] 


executive privilege. See PRIVILEGE (3). 


executive right. Oil & gas. The exclusive right to lease 
specified land or mineral rights. © The executive 
right is one of the incidents of the mineral interest. 


executive secretary. See EXECUTIVE DIRECTOR. 
executive session. See SESSION UD. 


executor, n. b. (ek-sa-kyou-tar) One who performs or 
carries out some act. 2. (eg-zek-ya-tar) A person 
named by 4 testator to carry out rovisions in 
the testator's will. Cf. apMinisrraTor (2), (Cases: Exec- 
utors and Administrators 714. C.J.S. Executors and 
Administrators 88 17-21.) —- Abbr. exor. 


acting executor. One who assumes the role of exec- 
utor — usu. temporarily — but is not the legally 
appointed executor or the executor-in-fact. — 
termed tem executor. (Cases: Executors and 
Administrators 22. C.].S. Execulors and Adminis- 
trators §§ 951-952, 954-956. ] 
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coexecutor. See joint executor. 


- executor ab episcopo constitutus (ab e-pis-ke-poh 


kon-sti-t{y]oo-tes). {Law Latin] Eccles. law. An exec- 
utor appointed by a bishop; an administrator to an 
intestate. — Also termed executor dativus. 

executor a lege constitutus (ay [or ah] lee-jee kon- 
sti-t[y]oo-tas). [Law Latin] Eccles. law. One author- 
ized by law to be an executor; the ordinary-of the 
diocese. 


executor a testatore constitutus (ay [or ah] tes-ta-tor- 
ee kon-sti-t[yJoo-tes). (Law Latin} Eccles. law. An 


executor appointed by a testator. — Also termed . 
executor lestamentarius. 


executory limitation 


literary executor. Copyright. A limited-purpose exec- 
.utor appointed to manage copyrighted materials 
in an estate. : koh 
nonintervention executor. See independent executor. 


special executor. An executor whose power is limit- 
ed to a portion of the decedent's estate. (Cases: . 
Executors and Administrators 22, C.].S. Execu- 
tors and Administrators §§ 951-952, 954~956.] 


substituted executor. An executor appointed to act 
in the place of an executor who cannot or will not 
perform the required duties. [Cases: Executors 
and Administrators €=37, C.].S. Executors and Ad- 
ministrators §§ 935-936, 946.] 


executor dative. See DATIVE (1). hemperery roses Sane Y 

‘ : ae 3. (eg-zek-ya-tar) Patents. One who represents a 
executor dativus. See executor ab episcopo constitutus. — nally incapacitated inventor. (Cases: Patents 
executor de son tort (dé sawn [or son] tor{t]). [Law 102. ee Patents § 142.] — executorial, adj. — 
French “executor of ‘his own wrong} A person executorship, n. 
who, without legal authority, takes on the respon- | executor fund. See FUND (1). 
sibility to act as an executor or administrator of a exccitne'e bond See none: 


decedent's pro 
Prctarie executory (eg-zek-ya-tor-ee), adj. 1. Taking full effect 


y, usu. to the detriment of the . 
estate's beneficiaries or creditors. [Cases: Executors 
at a future time <executory judgment>. 2. To be 
performed at a future time; yet to be completed 


and Administrators €7538-544.] 
“Executor da son tort ~~ of, executor of his own wrong. Is 
he that takes upon him the office of an executor by intru- <executory contract>. 
Lavierand Feay Cormeyarcer $6 tad 901635)" Pocket | executory accord. See accorD @). 
executor lucratus (loo-kray-tes). An executor who executory bequest. See BEQUEST. 
has assets of the testator, the latter having become | executory consideration. See CONSIDERATION (2). 
liable by wrongfully interfering with another's executory contract. See CONTRACT. 


roperty. 

ne t : laveciattua Se ie executory covenant. See COVENANT (1). 
executo; men ° executor 2 le 
tae. fines afore Aastha executory devise. See DEVISE. 


executory interest. A future interest, held by a third 

erson, that either cuts off another's interest or 

egins after the natural termination of a preceding 

estate. Cf. remainper. (Cases: Estates in Property 

1. CS. Estates §§ 2-5, 8, 15-21, 116-128, 137, 
243.) 

“What Is an executcry Interest? Here is a pretty good 

definition: An executory interest is any future interest created 

in a person other than the transferor remainder, 

[ers are Bre lamin Onaey es Ct Speco) renter (1) O 


executor to the tenor. Eccles. law. A person who is 
not nained executor in the will but who performs 
duties similar to those of an execwor. 


general executor. An executor who has the power 
to administer a decedent's entire estate until its 
final settlement. 


independent executor. An executor who, unlike an 
ordinary executor, can «.:l-ninister the estate with 
very litle supervision by the promsie court. @ Only 
a few states — mostly in the West and South- 
west — ag gtttal to hts snver cone me 
executors. But lawyers routinely write wills that ’ wansiaes 
relieve a trusted executor from obtaining apprais- ide an omg ge hh pt deed.’ A owns a springin 


ig 
als, from providing inventories and surety bonds, executory interast. (4) O, when B is fifteen, transfers ‘to A for 
: its “ = life; then no sooner than one day after A's death, to B and 
and from obtaining court approval “to the maxi- his helrs if B ever reaches 21." B owns a springing exe cto 


mum extent permitted by law.” The Uniform Pro- - ty Interest. (5) O transfers ‘to A and his heirs; 
bate Code endorses independent administration, martes X, to B and his heirs.” B owns a shitting 
and it is the usual process unless a party demands pious: Themes F. Seon 4 a8 3 Sota ed. 1884). 


court-supervised administration. — Also termed 
nonintervention executor. 


joint executor. One of two or more persons named 
in a will as executor of an estate. — Also termed 
coexecutor. (Cases: Executors and Administrators 
123. C.J.S. Executors and Administrators § 961.] 


limited executor. An executor whose appointment 
is restricted in some way, such as time, place, or 
subject matter. 


shifting executory interest. An executory interest 
that operates in defeasance of an interest created 
simultaneously in a third person. 


springing executory interest. An executory interest 
at operates in defeasance of an interest left in 
the transferor. 


executory judgment, See JUDGMENT. 
executory limitation. See LiMtraTION. 


executory process 


executory process, Civil law. 1. A process that can be 
resorted to either (1) when the right of a creditor 
arises from an act importing a confession of judg- 
ment, and that contains a privilege or mortgage in 
the creditor's favor, or (2) when the creditor de- 
mands the execution of a judgment that has been 
rendered by a different tnbunal. 2. An accelerated 
procedure, summary in nature, by which the holder 
of a mortgage or privilege evidenced by a confession 
of judgment seeks to effect an ex parte seizure and 
sale of the subject property. [Cases: Chattel Mortgag- 
es €269, Mortgages 9499. CJ.S. Mortgages 
§§ 832-833.) 


executory remainder. See contingent remainder under 
REMAINDER. 


executory sale. See SALE. - 
executory trust. See TRUST. 


executory unilateral accord. An offer to enter a con- 
tract; OFFER (2). 


executory use. See springing use under Use (4). 
executory warranty. See WARRANTY (3). 
executress, See EXECUTRIN. 


executrix (eg-zek-ya-triks), n. Archaic. A female execu- 
tor. — Abbr. exrx. — Also termed executress. Pl. 
executrixes (eg-zek-yo-trik-soz), executrices (eg-zek- 
yo-trt-seez). See EXECUTOR. 


exedos (e-he-thohs), n. See ejipos. 


exemplar (cg-zem-pler or oe n. 1. An ideal or 
typical example; a standard specimen <handwriting 
exemplars>. 2. Nontestimonial identification evi- 
dence, such as fingerprints, voiceprints, and DNA 
a voice exemprar. (Cases: Criminal Law 
404.85; Evidence ©7197. C.j.S. Criminal Law 
§ 853; Evidence §§ 800, 802.] 


space adj. 1. some an ideal example; com- 

mendable <exemplary behavior>. 2. Serving as a 
warning or deterrent; admonitory <exemplary dam- 
ages>. 


ecenpiry damages. See punitive damages under pads- 


exemplary substitution. See suBsTITUTION (6). 


exemplification, n. An official transcript of a public 
record, authenticated as a true copy for use as 
evidence. [Cases: Criminal Law © 430; Evidence 
338. C._].S. Criminal Law §§ 1025, 1029-1031; Evi- 
dence §§ 879-880, 893, 895.] — exemplify, vb. 


exemplificatione (eg-zem-plo-fe-kay-shee-oh-nee). [Lat- 
in] A writ granted for the exemplification or tran- 
script of an original record. 

exemplified copy. See certified copy under cory. 

exempli gratia (eg-zem-phi gray-shee-a or ek-sem-plee 
grah-tee-9), [Latin] For example; for instance. — 
Abbr. e.g. or (rarely) ex. gr. 

exemplum (eg-zem-plem), n. (Latin) Civil law. A copy; 
a written authorized copy. ; 

exempt, adj. Free or released from a duty or liability 
to which others are held <persons exempt from 
military service> <property exempt from sequestra- 
tion>. — exempt, vb. — exemptive, adj. 


exempt pro 
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exempt income. See INCOME. . 
exemption, 1. Freedom from a duty, liability, or other 


requirement; an exception. See IMMUNITY; EXCEPTION 
(2), 2. A privilege given to a judgment debtor by law, 
allowing the debtor to retain certain roperty with- 
out liability. (Cases: Exemptions €1; Homestead 
@1,] 3. Tax. An amount allowed as a deduction 
from adjusted gross income, used to determine tax- 
able income. Cf. pepuction (a. [Cases: Internal Reve- 
nue $3294; Taxation @ 1031.1, 1048. C.].S. Inter- 
nal Revenue §§ 330, 335; Taxation §§ 1736-1739.) 


dependency exemption. A tax exemption granted to 
an individual canpayer for each dependent whose 
gross income is css than the exemption amount 
and for each child who is younger than 19 or, if a 
student, younger than 24. [Cases: Internal Reve- 
nue 3294; Taxation 1031.1, 1048. C_J.S. Jn- 
ternal Revenue §§ 330, 335; Taxation 
8§ 1736-1739.] : 


onal exemption. An amount allowed as a de- 
Rurton from an individual taxpayer's adjusted 
gross income. (Cases: Internal Revenue ©3295; 
Taxation @ 1031.1, 1048. CJS. Taxation 
8§ 1736-1739.] 


exemption clause. A contractual provision providin 


that a party will not be liable for damages for whic 
that party would otherwise have ordinarily been 
liable. Cf. excerTION CLAUSE; EXCULPATORY CLAUSE; IN- 
DEMNITY CLause. [Cases: Contracts 114. C.J.S. Con- 
tracts § 271.) 


cases protect the 
not merely coos Eeey cen even roe 


@ contract.” P.8. Atlyah, An 
Contract 167 (3d ed. 1881). 


exemption equivalent. The maximum value of assets 


that one can transfer to another before incurring a 
federal gift and estate tax. 


exemption law. A law describing what property of a 


debtor cannot be attached by a judgment creditor or 
trustee in bankruptcy to satisfy a debt. See exemrr 


_ PROPERTY (1). [Cases: Exemptions @1; Homestead 
1] 


ex empto (eks emp-toh). [Latin] Roman & civil law. Out 


of purchase; founded on purchase. 


exempt organization. An organization that is either 


partially or completely exempt from federal income 
taxation. See CHARITABLE ORGANIZATION. [Cases: Inter- 
nal Revenue 4045-4071. C.J.S. Internal Revenue 
§§ 327, 462-474, 670, 798.) : 


. 1. A debtor's holdings and posses- 
sions that, by law, a creditor cannot attach to satisfy a 
debt. @ All the property that creditors may lawfully 
reach is known a3 nonexempl property. Many states 
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_ provide a homestead exemption that excludes a 
person's house and household items, up to a certain 
amount, from the liens of most creditors. The pur- 


of the exemption is to prevent debtors from 


ming destitute. See HoMEsTEAD. Cf, NONEXEMPT 
property. (Cases: Exemptions 1; Homestead €1.} 
2. Personal property that a surviving spouse is auto- 
matically entitled to receive from the decedent's 
estate. (Cases: Executors and Administrators ¢=53. 
C.J.S. Executors and Administrators § 124.) — 


exempt security. See SECURITY. 


exempt transaction. A sale that falls outside the scope 
of a certain statute, such as the Securities Act of 1933 
or the Securities Exchange Act of 1984. [Cases: 
Securities Regulation 18.10-18.30. C.J.S. Securities 
Regulation §§ 62-69, 73.] 


exennium (eg-zen-ee-am), 7. [Latin] Hist. A gift, esp. 
one given at the new year: 
ex eo quod plerumque fit (eks ee-oh kwod pli-ram-kwee 
fit). [Latin] Hist. From that which generally happens. 
exequatur (ek-sa-kway-ter). [Latin “‘let it be executed”] 
A written official recognition and authorization of a 
consular officer, issued by the government to which 
the officer is accredited. 
“Consuls on exhibiting proof of their appointment, if not 
objectionable persons, rece've an exequatur, or permission 
to discharge thelr functions within the limits prescribed, 
ich permission can be for any misconduct.” 
Theodore DO. Woolsey, introduction to the Study of intema- 
tional Law § 100, at 162-63 (5th ed. 1878). 
ex equitate (eks ek-wa-tay-tee). [Latin] Hist. According 
to equitable rules. ; 
exercise, vb. 1. To make use of; to put into action 
<exercise the right to vote>. 2. To inplement the 


terms of; to execute <exercise the option to buy the 
commodities>. — exercise, 2. 


Exercise Clause. See FREE EXERCISE CLAUSE. 
exercise of judgment. The use of sound discretion — 


that is. discretion exercised with rd to what is 
right and equitable rather than arbitrarily or willful- 


ly. 

exercise price. See strike price under PRICE. 

exercise value. The value to an optionholder of using 
the option. . 

ee (eg-zar-si-tay-lis), ». [Latin] A soldier; a vas- 
Sal. 


exercitor (eg-zar-si-tor), n. [Latin “an exercisor”] Civil 
law. The person to whom the profits of a ship 
temporarily belong, whether that person is the own- 
er, charterer, or mortgagee. — Also termed exercitor 
maris; exercitor navis. Cf. SH1P'S HUSBAND. 


exercitoria actio. See actio exercitoria under AcTIO. 


exercitorial power (cg-zar-si-tor-ee-al). The trust giv- 
en to a shipmaster. 


exercitor maris (eg-zar-si-tar mar-is). See EXERCITOR. 
exercitor navis (eg-zar-si-tar nay-vis). See EXERCITOR. 


exercituale (eg-zar-sich-oo-ay-lee),- 2. {Law Latin, fr. 
Latin exercitus “an army”) Hist. A heriot paid only in 
arms, horses, or military accouterments. See HERIOT. 


exhaustion of remedies 


exercitus (eg-zor-si-tes), n. [Latin “an army"] Hist. An 
army; an armed force. @ Of indefinite number, the 


- term was applied on various occasions to a gathering 


_ of 42 armed men, of 35, or even of 4. — 

ex eventu (eks i-ven-t[y]oo). [Latin] Hist. After the 
event; following the occurrence. __ : 

ex facie (eks fay-shee-ee or -shee or -sha). [Latin] 
Archaic. On the face of it; evidently; apparently. © 
The phrase typically referred to a defect appearing 
from the document itself, without further mquiry. 


ex facto (eks fak-tch). (Latin “from a fact”) From or in 
consequence of a fact or action; actually; DE FACTO. 


exfestucare (eks-fes-to-kair-ee), vb. [Latin] Hist. To ab- 
dicate or resign; to surrender (an estate, office, or 
dignity) by the symbolic delivery of a staff or rod 
(festuca) to the transferee. 

ex fictione juris (eks fik-shee-oh-nee joor-is). [Latin] By 
a fiction of law. 

ex figura verborum (eks fi-gyuur-a var-bor-am). [Law 
Latin] Hist. By the form of the words used. @ A 
defective deed could not be. fixed merely by calling it 

- something else. 

ex fraude creditorum (eks fraw-dee kred-i-tor-om). 
(Law Latin] Hist. On the ground of fraud toward 
creditors. @ A preference could be set aside if it were 
made within 60 days of the bankruptcy filing. 


exfrediare (eks-free-dee-air-ee), vb. [Latin] To break 


the peace; to commit open violence. 
ex. gr. abbr. EXEMPLI GRATIA. 


ex gratia (eks gray-shee-a or grah-tee-a). (Latin “by 
favor") As a favor; not legally necessary. — Also 
termed a gratia. 


ex gratia payment. A payment not legally required; 
esp., an insurance payment not required to be made 
under an insurance policy. [Casés: Insurance 
©3615(1).] 


ex gravi — (eks gray-vi kwa-ree-la). [Latin “from 
or on the grievous complaint”] Hist. A writ that lay 
for a person to whom any lands or tenements in fee 
were devised by wiil (witnin any city, town, or bor- 
ough in which lands were devisable by custom), 
against an heir of the devisor who entered and 
detained them from the devisee. © The writ was 
abolished by the Real Property Limitation Act 
(1833). St. 3 & 4 Will. 4, ch. 27, § 36. 


exhausted ballot. See exhausted vole under vore. (). 


exhausted combination. See old combination under 
COMBINATION, : ; ; 


exhausted-combination rejection. See old-combination 
rejection under REJECTION. 


exhausted vote. See VOTE (1). 


exhaustion of. remedies. The doctrine that, if an 
administrative remedy is provided by statute, a 
claimant must seek relief first from the administra- 
tive body before judicial relief is available. ® The 
doctrine’s ‘pave is to maintain comity between the 
courts and administrative agencies and to ensure 
that courts will not be burdened by cases in which 
judicial relief is unnecessary. — Also termed exhaus- 
lion of administrative remedies. (Cases: Administrative 


exhaustlon-of-rights doctrine 


Law and Procedure $>229. C.J.S. Public Administra- 
tive Law and Procedure §§ 33-42. 


vicarious exhaustion of remedies. The rule that if 
one member of a class satisfies a requirement to 
exhaust administrative remedies, that is cnough 
for all others similarly situated to be considered as 
having exhausted the remedies. — Often short- 
ened to vicarious exhaustion. {Cases: Administrative 
Law =229.] 


exhaustion-of-rights doctrine, /nt'l law. The principle 

that once the owner of an intellectual-property right 
has eats a product covered by that right into the 
marketplace, the right to control how the product is 
resold within that internal market is lost. © Within a 
common market, such as the European Union, the 
doctrine also applies to the import and export of the 
goods between member nations. Cf. pATENT-EXHAUS- 
TION DOCTRINE. 


exhaustion of state remedies, The doctrine that an 
available state remedy must be exhausted in certain 
ope of cases before a party can gain access to a 
ederal court. @ For example, a state prisoner must 
exhaust all state remedies bere a federal court will 
hear a petition for habeas corpus. (Cases: Habeas 
Corpus €3}9-352.] 


exhibere (ek-sa-beer-ce), vb. (Latin) 1. Te present (a 
tangible thing) so that it may be handled. 2. To 
appear personally to defend against an action at law. 


exhibit, n. 1. A document, record, or other tangible 
object formally introduced as evidence in court. 
(Cases: Criminal Law @404.5; Evidence 188. 
C.J.S. Criminal Law § 846; Evidence §§ 789-791, 794, 
796.] 2. A document attached to and made part of a 
pleading, motion, contract, or other instrument. 


exhibit, vb. Archaic. To bring a lawsuit by filing (a bill). 

exhibitio billae (ek-so-bish-ee-oh bil-ee). [Latin] Hist. 
The commencement of a suit by presenting or ex- 
hibiting a bill to the court. 

exhibition. Scots law. An action to compel the produc- 
tion or delivery of documents. 


exhibitionism, n. The indecent display of one’s 
body. — exhibitionist, adj. & n. 


exhibition value. In the motion-picture industry, the 
minimum receipts that distributors expect to realize 
from showing a particular film. — Also termed mini- 
nium sale; price expectancy. 

exhibit list. 1. A pretrial filing that identifies by num- 
ber and description the exhibits that a party intends 
to offer into evidence at trial. @ Courts often require 
the exchange of exhibit lists before trial so that 
evidentiary disputes can be resolved with minimal 
disruption in the course of a jury trial. [Cases: 
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Federal Civil Procedure €71928, 1941; Pretrial Pro- 
cedure € 744, 752. CJ.S. Trial §§ 51, 59.] 2. A 
document prepared during tial by the clerk or a 
courtroom deputy to identify by number and de- 
scription the exhibits that the parties have entered 
into evidence. : 


exhibitory interdict. See inreRMcT w. 


exhumation (eks-hyoo-may-shan or eg-zyoo-), n. The 
removal from the earth of something buried, esp. a 
human corpse; disinterment. [Cases: Dead Bodies 
5. C.J.S. Dead Bodies §§ 7-11, 22-26.} 

ex thest (eks hi-poth-e-s). [Latin] Hypothetically; 
by hypothesis; on the assumption <conviction for a 
eed is ex hypothesi impossible in the case of sui- 
cide>. 


exidos (e-hee-thohs), n. See ENIDOS. 


exigency (ek-sa-jan-see), n. A sit. of urgency; a situa- 
tion requiring immediate action. — Also termed 

exigendary (ek-sa-jen-da-ree), 1. See EXIGENTER. 

exigent, adj. Requiring immediate action or aid; ur- 
gent <exigent circumstances>. : 

exigent (ek-so-jant), n. Hist. A judicial writ employed 
in the process of outlawry, commanding the sheriff 
to demand the defendant's appearance, from county 
court to county court, until he was outlawed — or, if 
the defendant appeared, to take him before the 
court to answer the plaintiff's action. See Exuci FACIAS. 


exigent circumstances. See CIRCUMSTANCE, 


exigenter (ek-sa-jen-tar), n. Hist. An officer of the 
court of common pleas responsible for preparing 
exigents and proclamations in the process of outlaw- 
ry. © This office was abolished in 1837 by the Superi- 
or Courts (Officers) Act, St. 7 Will. 4, and 1 Vict., ch. 
80. — Also termed exigendary. 


exigent list. A list of cases set down for hearing upun 
various incidental and ancillary motions and rules. 


exigent search. See SEARCH. 


exigible (ek-sa-ja-bal), adj. Requirable; demandable (as 
Sem Ch eerreee os 
exigible debt. See pest. 
exigi facias (ek-se-j1 ke ids [Latin] That you 
cause to be demanded. @ These were the emphatic 
words of the Latin form of the writ of exigent; the 
hrase was sometimes used as the name of the writ. 
EXIGENT. 


exile, n. 1. Expulsion from a country, esp. from the 
country of one’s origin or longtime residence; ban- 
ishment. 


forced exile. Compelled removal or banishtnent 

fiom one’s native country. 
2. A person who has been banished. — exile, vb. 

exilium (eg-zil-ee-am), n. [Latin “exile”) Hist. 1. Exile; 

the act of driving away or despailing. 2. A type of 
waste consisting in the driving away of an estate's 
bondservants and tenants by demolishing their 
homes or by enfranchising the bondservants and 
then turning them out of their homes. 
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Ex-Im Bank. See ExroxtT-IMPORT BANK OF THE UNITED 
STATES. 


ex incommedo (eks in-kom-s-doh). [Latin] Hist. On 
account of inconvenience. @ An argument 
solely on inconvenience was usu. rejected. 

ex incontinenti (eks in-kon-ta-nen-ti). [Latin] Hist. 
Without delay; in a summary manner. — 

ex industria (eks in-das-tree-a). [Latin] With contri- 
vance or deliberation; designedly; on purpose. 

ex ingenio (eks in-jen-ee-oh). [Latin] Hist. According to 
the judgment of any one. 

ex instrumentis de novo repertis (eks in-stra-men-tis dee 
noh-voh rep-er-tis). [Law Latin] Hist. On account of 
documents newly or recently found. @ The phrase 
appeared in reference to a basis for altering a de- 
cree. See INSTRUMENTA NOVITER REPERTA. 


ex integro (eks in-ta-groh). [Latin] Anew; afresh. 


ex intervallo (eks in-tar-val-oh). [Latin] Hist. At some 
interval. 

existent corner. See CORNER. 

existimatio (eg-zis-ta-may-shee-oh), n. [Latin] Roman 
law. 1. The civil reputation belonging to a Roman 
citizen of unimpeached dignity or character; the 
highest standing of a Roman citizen. 2. The decision 
or award of an arbiter. Pl. existimationes (eg-zis-ta- 
may-shee-oh-neez). 

exit, x. 1. A way out. See ecress. 2. In a docket entry, 
an issuance of something (as a writ or process). © For 
example, exit attachment denotes that a writ of attach- 
ment has been issued in the case. — exit, vb. 

exitus (ek-si-tes), 2. [Latin] /Jist. 1. Children; offspring. 
2. The renis, issues; and profits of lands and tene- 
ments. 3. An export duty. 4. The conclusion of a 
pleading. . 

ex jure (eks juur-ee). [atin] Of or by legal right. 

ex jure naturae (eks joor-ee na-t{y]oor-ee). [Latin} Hist. 
According to the law of nature. 

ex jure representationis (eks joor-ee rep-ri-zen-tay- 
shee-oh-nis). [Law Latin} Hist. According to the law 
of representation. 

ex justa causa (eks jas-ta kaw-za). [Latin] From a just 
or lawful cause; by a just or legal title. 

ex justitia (eks jas-tish-ee-a). (Latin) From justice; as a 
matter of justice. 


exlegalitas (eks-lo-gay-lo-tas), n. [Law Latin] Hist. 1. 


Outlawry; outside the law's protection. 2. A person — 


who is prosecuted as an outlaw. 


exlegare (eks-la-gair-ee), vb. [Law Latin] Hist. To out- 
sahil to deprive of the benefit and protection of the 
jaw. 

ex lege (eks lee-jee or lay-gay). [Latin] By virtue of law; 
as a matter of law <property forfeited ex lege>. 


ex necessitate 


causarum figuris, ” Thomas e Hotere, one j mao 
- Jurisprudence 246-47 (13th ed. 1924), ; : 
ex legibus (eks lee-ja-bas). (Latin “according to the 
laws"} Hist. To be interpreted according to both the 
letter and the spirit of the law. ; 


exlex (eks-leks), n. [Law Latin) Hist. An outlaw; one 
who is outside the law's protection. ; 

ex licentia regis (eks li-sen-shee-a ree-jis). [Latin] By 
the king's license. . 

ex locate (eks loh-kay-toh). (Latin) Roman law. From 
lease; out of letting. © This term referred to an 
action or right of action arising out of a contract of 
hiring, bailment for reward, or employment. See 
actio locati under actio. 


ex maleficio (eks mal-o-fish-ee-oh), adv. [Latin] By 
malfeasance. 
ex maleficio, adj. [Latin] Tortious. 
ex malitia (eks ma-lish-ee-9). [Latin] Hist. From mal- 
ice; maliciously. @ In the law of defamation, the term 
.. refers to a publication that is false and without legal 
_ excuse. 
ex malo regimine (eks mal-oh ri-jim-o-nee). (Latin) 
Hist. From bad treatment. 
ex mandato (eks man-day-toh). [Latin] Hist. According 
to the mandate; arising from a mandate. 


ex mero motu (eks meer-oh moh-tyoo). [Latin “on his 
mere motion”) Hist. Voluntarily; without suggestion 
or influence from another person. @ The phrase was 
formerly sometimes used in reference to.a court, as 
an equivalent of sua sponte or on ils own motion. See 
SUA SPONTE. ; 

ex metu carceris (eks mee-t{y]oo kahr-sor-is). (Latin) 
Hist. From fear of imprisonment. 

ex mora (eks mor-a). [Latin] Cif law. From or in 
consequence of delay. @ interest is allowed ex mora — 
that is, if there has been delay in repaying borrowed 
money. . 

ex mora debitoris (eks mor-a deb-i-tor-is). (Latin) Hist. 
On account of the debtor's delay. © The phrase 
appeared in reference to a basis for charging interest 
ona debt. 

ex more (eks mor-ee). [Latin] According to custom. 

ex mutuo (eks myoo-choo-oh). [Latin] From or out of 
loan. @ In old English law, a debt was said to arise ex 
mutuo when one lent another anything that consisted 
in number, weight, or measure. 

ex natura (eks na-t[yJoor-a). [Latin] Hist. Naturally; 
according to nature. ; 

ex natura feudi (eks na-t[y]oor-a fyoo-di). [Law Latin) 
Hist. According to the nature of the feudal right. 

ex naturali jure (eks nach-a-ray-li joor-ee), adv. [Latin] 
By or according to natural law <ex naturali jure some 
time may be needed after a declaration of war before 
the war begins>. See NATURAL LAW. 

ex natura rei (eks na-t{yJoor-a ree-t). [Latin] Hist. 
According to the nature of the thing (or transaction). 

ex necessitate (eks na-ses-i-tay-tee). [Latin] Of or from 
necessity. 


ex nihifo 


ex necessitate legis (eks noa-ses-i-tay-tee lee-jis). 
From or by necessity of law. 


ex necessitate rei (eks na-ses-i-tay-tee ree-1). From 
‘the necessity or urgency of the thing or case. 


ex nihilo (eks nt-hi-loh). [Latin] From nothing. 


ex nobili o, fficio (eks nob-i-It o-fish-ee-oh). {Latin “by 
virmue of its noble office’} Scots law. (Of a judicial act) 
done as a matter of equity. See NOBILI OFFICIUM. 


ex officio (eks a-fish-ee-oh), adv. & adj. [Latin] By 
virtue or because of an office; by virtue of the 
authority implied by office. @ The term is often 
misused as a synonym for “nonvoting.” Some meet- 
ings mistakenly label their a gl guests as 
“ex officio members” when in they are not 
members at all; others mistakenly refer to the non- 
voting members as “ex officio members” even 
though some nonvoting members are present only 
in un individual capacity and not by virtue of office, 
or even though some voting members also serve ex 
officio. But an ex officio member is a voting member 
unless the applicable governing dacument provides 
otherwise. 
“Frequently beards include ex-officio members — that is, 
persons who are members of the board hy virtue of an 
office or committee chairmanship held In the society, or in 
the parent state or national y or federation or some 
allled group; or — somatimes In outside of orga- 
ies — by virtue of a public office. Si Arasan 


Oe ee oe coy we ae te ie 8 
member, officer, or loyeo society), there is no 
be mn him and the cea ut 
the ex-officio member is not under the the 


a trustes of @ private 

academy.” Henry M. Robert, Robert's Rulas of Order Newly 

Revised § 49, at 466 (10th ed. 2000). 

ex officio information. English law. A criminal infor- 
mation filed by the attorney general ex officio on 
behalf of the Crown, in the Court of King’s Bench, 
for offenses more immediately affecting the govern- 
ment, as distinguished from informations in which 
the Crown is the nominal prosecutor. 


ex officio justice. A judge who serves on a commis- 
sion or board only because the law requires the 
presence of a judge rather than because the judge 
was selected for the position. 


ex officio member. See member ex officio under MEMBER. 


ex officio service (eks a-fish-ee-oh). A service that the 
law imposes on an official by virtue of the office 
held. such its a local sheriff's duty to perform mar- 
riage ceremonies. [Cases: Officers and Public Em- 
ployees @110. C.J.S. Officers and Public Employees 
§§ 234-245 ,] 

exogamous insemination. See artificial inseminalion by 
donor under ARTIFICIAL INSEMINATION. 


exoine (e-soyn), n. [French “excuse”] French law. An 
act or instrument in writing containing the reasons 
why a party in a civil suit, or a person accused, has 
not appeared after being summoned. See Essoin. 

exonerate (eg-zon-a-rayt), vb. 1. To free from respon- 


sibility <exonerate from the payment of the debt>. 
Cf. excurpyre. 2. To free from encumbrances <ex- 
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onerate the property from the mortgage lien>. — 
exonerative (eg-zon-or-ay-tiv or -a-tiv), adj. 


exoneration (eg-zon-a-ray-shon). 1. The removal of a 
burden, charge, responsibility, or duty. 2. The right 
to be reimbursed by reason of having pa money 
that another pare should have paid. 3. The equi- 
table right of a surety — confirmed by statute in 
many states — to proceed to compel the principal 
debtor to satisfy the obligation, as when, even 
though the surety would have a right of reimburse- 
ment, it would be inequitable for the surety to be 

compelled to perform if the principal debtor can 

satisty the obligation. © When a testator leaves a gift 
of property encumbered by a mortgage or lien, the 
doctrine of exoneration opérates to satisfy the en- 
cumbrance from the general assets of the estate. 

Many states have abandoned the common-law rule 

in favor of exoneration. See EQUITY OF EXONERATION; 

QUIA TIMET. (Cases: ao and Surety 179. 

C.J.S. Principal and Surety § 227.] 


exoneration, suit for. See sur FOR EXONERATION. 


exoneratione sectae (eg-zon-d-ray-shee-oh-nee sek-tee). 
(Latin) Hist. A writ chat lay for the Crown's ward, to 
he free from all suit during wardship. 


exoneratione sectae ad curiam baron (eg-zon-d-ray- 
shee-oh-nee sek-tee ad kyoor-ee-am bar-on). [Latin 
“by exoneration of the suit to the lord's court’] Hist. 
A writ issued by the guardian of the Crown's ward, 
forbidding the sheriff or steward of a particular 
court from distraining or taking other action against 
the ward. 

exonerative fact. See FACT. 


exoneretur (eg-zon-o-ree-tar). fist. [Latin “let him be 
relieved or discharged"] An entry made on a bail- 
piece whereby a surety is relieved or discharged 
Lia further obligation when the condition is ful- 
illed. 


exor. abbr. EXECUTOR. 
ex, ord. (often cap.) abbr. EXECUTIVE ORDER. 


exordium (eg-zor-dee-om). [Latin] An introduction in 
a discourse or writing, esp. in a will. @ In a will, the 
exordium usu. contains statements of the testator’s 
name and capacity to make the will. — Also termed 
exordium clause; introductory clause. 


ex paritate rationis (eks par-a-tay-tee ray-shee-oh-nis 
or rash-ee-). [Law Latin} Hist By a parity of reason- 
ing. 

ex parte (eks pahr-tee), adv. (Latin “from the part”) 
On or from one party only, usu: without notice to or 
argument from the adverse party <the judge con- 
ducted the hearing ex parte>. 


ex parte, adj. Done or made at the instance and for 
the benefit of one party only, and without notice to, 
or argument by, any person adversely interested; of 
or relating to court action taken by one party with- 
out notice to the other, usu. for temporary or emer- 
gency relief <an ex parte hearing> <an ex parte 
injooetion =; © Despite the traditional one-sidedness 
of ex parte matters, some courts now require notice 
to the opposition before what they call an “ex parte 
Terme, *' -- Sometimes spelled exparte. — ex parte, 
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ex parte application. See ex parte motion under MOTION 
~ 


ex parte communication. See COMMUNICATION. - 
ex parte divorce. See DIVORCE. ; 7 
ex parte hearing. See ex parte proceeding under rro- 
CEEDING. mee 
ex parte injunction. See INJUNCTION. 
ex d sakes materna (eks pahr-tee ma-tor-na). [Latin] On 
e mother’s side; of the maternal line. 


ex parte motion. See MOTION (1). 
ex parte order. See ORDER (2). 


ex parte paterna (eks palir-tee pa-ter-no). [Latin] On 
#9 father’s side; of the paternal line 


ex parte proceeding. See PROCEEDING. 
Ex parte Quayle action. See QUAYLE ACTION. 
ex parte reexamination. See REEXAMINATION (2). 


expatriate (eks-pay-tree-it), n. An expatriated person; 
esp., a person who lives permanently in a foreign 
country. 


expatriate (eks-pay-tree-ayt), vb. 1. To withdraw (one- 
self) from residence in or allegiance to one's native 
country; to leave one's home country to live else- 
where. [Cases: Citizens 9-13. C.J.S. Citizens §§ 14, 
20.) 2. To banish or exile (a person). — expatria- 
tion, n. : : 

expectancy, n. 1. Property. An estate with a reversion, a 
remainder, or an executory interest. [Cases: Estates 
in rope 1; Remainders 1]; Reversions 1. 
C.J.S. Estates §§ 2-8, 8, 15-21, 70-71, 77, 79, 81-82, 
103-104, 116-128, 137, 248.) 2. Wills & estates. The 
possibility that an heir apparent, an heir presump- 
tive, or a presumptive next of kin will acquire prop- 
erty by devolution on intestacy, or the possibility that 
a agree beneficiary will acquire property by 
will. (Cases: Descent and Distribution ©=68; Wills 
7. C.J.S. Descent and Distribution § 68; Wills §8 58, 
G3-G4, 68.) 5. Arsurance. The probable number of 
years in one’s life. See 11FE EXPECTANCY. 


expectancy damages. See expectation damages under 
DAMAGES. 


expectancy table. See ACTUARIAL TABLE. 
expectant adj. Having a relation to, or being depen- 
lent on, a contingency; CONTINGENT. 
expectant beneficiary. See expectant distributee under 
DISTRIBUTEE. : 
expectant distributee. See DISTRIBUTEE, 
expectant estate. See FUTURE INTEREST. - 
expectant heir. See HEIR. 
expectant right. See ricirr. 
expectation, 1. 1. The act of looking forward; antici- 
ation. 2. A basis on which something is expected to 
appen; esp., the prospect of receiving wealth, hon- 
ors, or the like. 
“[Elxpectation does not in itself amount to intention. An 
cecum erence wae wl that his patent wal 


ee ae ration; yet he does not intend 
consequence which he expects. He Intends the recov- 


expense 


which he hopes for but doss not a oe John Sal- 

mond, dutapnatonca 378-80 (Glanville L. Williams ed., 10th 

expectation damages. See DAMAGES. , 
expectation interest. See INTEREST (2). 

expectation of life. See L1FE EXPECTANCY. 


expectation of privacy. A belief in the existence of the 
right to be free of governmental intrusion in regard 
to a particular place or thing. @ To suppress a search 
on privacy grounds, a defendant must show the 
existence of the expectation and that the expectation 
was reasonable, [Cases: Searches and Seizures €>26. 
C.J.S. Searches and Seizures §§ 20-24, 27-28, 30-35, 
38, 41, 66, 72.) . 

expected/intended exclusion. See EXCLUSION (9). 

a ie (ek-sped-ee-en-tee), n. [Spanish] Spanish 

. 1, The papers or documents constituting a grant 

or title to land from the government; esp., a histori- 
cal record of proceedings relating to a t of land 
by the sovereign. 2. A legal or administrative case 
file; esp., the official record of all filings and orders 
in a lawsuit. 8. A maneuver intended to achieve a 
particular result. 


expediment (ek-sped-a-mant), 7. The whole of one's 
goods and chattels. 

expedited proceeding. See sHOwW-CAUSE PROCEEDING. 

expeditio brevis (ek-spa-dish-ee-oh bree-vas). [Latin] 
Archaic. The service of a writ. 

expel, vb. To drive out or away; to eject, esp. with 
force. See EJECT; EVICT. 


expenditor (ek-spen-da-tar). One who expends or dis- 
burses certain taxes; a paymaster. 


expenditure. 1. The act or process of paying out; 
isbursement. 2. A sum paid out. 
expensae litis (ck-spen-see lt-tis). [Latin] Costs or ex- 
penses of a lawsuit, for which a successful party is 
sometimes reimbursed. : 
expense, n. An expenditure of money, time, labor, or 
resources to accomplish a result; esp., a business 
expenditure chargeable against revenue for a specif- 
ic period. Cf. cost (1. — expense, vb. 
ners expense. An expense incurred but not yet 
paid. 
administrative expense. See general administrative ex- 
pense. : 


business expense. An expense incurred to operate 
and promote a business; esp., an expenditure 
made to further the business in the taxable year in 
which the expense is incurred. © Most business 
expenses — unlike personal expenses — are tax- 
deductible. [Cases: Internal Revenuc 
3314.1-3377.] 


capital expense. An expense made by a business to 
provide a long-term benefit; a capital expenditure. 
© A capital expense is not deductible, but it can be 
used for depreciation or amortization. (Cases: In- 
ternal Revenue ©3819. C.J.S. Internal Revenue 
§§ 33, 152, 271-273.] 


capitalized expense. An amortized expense. 


expense loading 


current expense. See operating expense. 


bak expense. A cost incurred by a business 
when the business expects to benefit from that cost 
over a period beyond the current year. @ An 
example is a prepaid subscription to a business 
periodical the cost of which will be recognized as 
an expense over a multiyear subscription period. 
(Cases: Internal Revenue €°3372.] 


educational expense.. A deductible expense in- 
curred either to maintain or improve an existing 
job skill or to meet a legally imposed job require- 
ment. [Cases: Internal Revenue 3357, CJS. 
Internal Revenue 8§ 166, 198.) 


entertainment . An expense incurred while 
providing entertainment relating directly to or 
associated with a business pu . @ Entertain- 
ment expenses are partially tax-deductible. (Cases: 
Internal Revenue €3338. C.J.S. Internal Revenue 
8§ 167, 276-277.] 


extraordinary expense. An unusual ur infrequent 
ex , such as a write-off of goodwill ata lege 
judgment. @ As used in a constitutional provision 
authorizing a state to incur extraordinary ex- 
penses, the term denotes an expense for the gen- 
cral welfare compelled by an unforeseen condition 
such as a natura] disaster or war. — Also termed 
extraordinary item. — 

fixed expense. See fixed cost under cost. 

funeral expense. (usu. pl.) An expense necessaril 
and reasonably incurred in procuring the burial, 
cremation, or other disposition of a corpse, includ- 
ing the funeral or other ceremonial rite, a casket 
and vault, a monument or tombstone, a burial plot 
and its care, and a visitation (or wake). [Cases: 
Cemeteries 17-18; Dead Bodies vz. C,.S. 
Cemeteries §§ 26-27, 29; Dead Bodies § 4.) 


general administrative expense. (usu. pl.) An ex- 
pense incurred in running a business, as distin- 
guished from an expense incurred in manufac- 
turing or selling; overhead. © Examples include 
executive and clerical salaries, rent, utilities, and 
legal and accounting services. — termed ad- 
en expense; general expense. — Abbr. G & 


medical expense. 1. An expense for medical treat- 
ment or healthcare, such as drug costs and health- 
insurance premiums. © Medical ex are tax- 
deductible to the extent that the amounts (less 
insurance reimbursements) exceed a certain per- 

* centage of adjusted gross income. (Cases: Internal 
Revenue ©3366. C.J.S. Internal Revenue §§ 165, 
201-203.} 2. (usu. pl.) In civil litigation, any one of 
many possible medical costs that the plainufl has 
sustained because of the defendant's allegedly 
wrongful act, including charges for visits to physi- 
cians’ offices, medical procedures, hospital bills, 
medicine, and recuperative therapy, needed in the 
past and in the future. — Often shortened (in pl.) 
to medicals. 


moving . An expense incurred in changing 
one’s residence. © If incurred for business reasons 
(as when one’s job requires relocation), most mov- 
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ing expenses are tax-deductible. (Cases: Internal 
Revenue 3367. C.J.S. Internal Revenue § 205.) 


v) i: e. An expense incurred in runnin 
a business and producing output. — Also fersindd 
current expense. 
ordinary and necessary . An expense that is 
normal or usual and helpful or appropriate for the 
operation of a particular trade or business and 
that is paid or incurred during the taxable year. © 
Ordinary and necessary expenses are ae ee 
ible. — Also termed ordinary and necessary business 
expense. (Cases: Internal Revenue C3318. C.].S. 
Internal Revenue §§ 150, 152, 163, 184.] 


organizational expense. An expense incurred while 
setting up a corporation or other entity.. 


out-of-pocket expense. An expense paid from one’s 
own funds. 


prepaid expense. An expense (such as rent, interest, 
a alert that is paid before the due date or 
before a service is rendered. 


travel expense. An expense (such as, for meals, 
ludging, and transportation) incurred while away 
from home in the pursuit of a trade or business. 
See Tax nome. [Cases: Internal Revenue €°3339. 
C.J.S. Internal Revenue §§ 156, 163, 176, 183, 204.) 


expense loading. See LOADING. 


expense ratio. Accounting. The proportior -or ratio of 
expenses to income. 


expenses of administration. Lxpenses incurred by a 
ecedent’s representatives in administering the es- 
tate. (Cases: Executors and Administrators 108. 
C.J.S. Execulors and Administrators § 237.) 


exnenses of receivership. Expenses incurred by a 
receiver in conducting the business, including rene 
and fees incurred by the receiver's counsel and by 
any master, appraiser, and auditor. [Cases: Receivers 
154. C..S. Receivers §§ 291, 321-327, 329-331, 
333 -345.) 


expense stop. A lease provision establishing the maxi- 
mum expeuses to be paid by the landlord, beyond 
which the tenant must bear all remaining expenses. 
{Cases: Landlord and Tenant $39. C.J.S. Landlord 
and Tenant § 234.] 


ensilatio (ek-spen-si-lay-shee-oh), n. [Latin] Roman 
. An entry to the debit of one party in the account 
book of another y, esp. as part of a literal 
contract. See [i contract (1) under contravcr. Pl. 
expensilationes (ek-spen-si-lay-shee-oh-neez). 


militum non levandis (ek-spen-sis mi-lit-am 
non la-van-dis). (Latin) Hist. A writ to prohibit the 
sheriff from levying any allowance for knights of the 
shire on persons who held lands in ancient demesne. 
See ancient demesne under DEMESNE. 


experience rating. /nsurance. A method of determin- 
ing the amount of the premium by analyzing the 
insured's loss record over time to assess (1) the risk 
that covered events will occur, and (2) the amount of 
probable damages if they do. [Cases: Insurance 
1542(2). C.].S. Insurance § 66.) 


experimental use. See USE (1). 
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mental-use defense. Patents. A ‘defense to a 
im of patent apenas raised when the con- 
struction and use. of the patented invention was for 
scientific purposes only. @ While still recognized, this 
defense is narrowly construed and today may apply 
only to research that tests the inventor's claims. 35 
USCA § 271(e)(1). [Cases: Patents €260. C.J.S. Pat- 
ents § 406.] 


experimental-use exception. Patents. An exception to 
the public-use statutory bar, whereby an inventor is 
allowed to make public use of an invention for more 
than one year when that use is necessary to test and 
improve the invention. (Cases: Patents 975. C.J.S. 
Patents §§ 107-109.} 


expert, n. A person who, pine 28 education or expe- 
rience, has developed skill or knowledge in a partic- 
ular subject, so that he or she may form an opinion 
that will assist the fact-finder. Fed. R. Evid. 702. See 
DAUBERT TEsT. [Cases: Criminal baw @=478-480; Evi- 
dence 535-546. CJ.S. Criminal Law 
§§ 1070-1071; Evidence §§ 521, 523-527, 599-600, 
612-617, 619-625, 628-630, 632, 634-638, 644, 
649-653, 656-660, 666-668, 670-671, 673-678, 
680-682, 685-686, 688.] — expertise (ek-spar-teez), 
n. 


consulting expert. An expert who, though retained 
by a party, is not expected to be called as a witness 
at uial. @ A consulting expert's opinions are gener- 
ally exempt from the scope of discovery. — Also 
termed nontestifying expert. Fed. R. Civ. P. 
26(b)(4)(B). [Cases: Federal Civil Procedure 
©1274; Pretrial Procedure 939.) 


impartial expert. An expert who is appointed by. 
the court to present an unbiased opinion. — 
termed court-appointed expert. Fed. R. Evid. 706. 
{Cases: Federal Civil Procedure €=1951; Trial 
18. C.].S. Trial §§ 91-92.] 


testifying expert. An expert who is identified by a 

arty as a potential witness at trial. @ As a part of 
initial disclosures in federal court, a party must 
provide to all other parties-a wide range of inior- 
mation about a testifying expert's qualifications 
and opinion, including all information that the 
witness considered in forming the opinion. Fed. R. 
Civ. P. 26(a){2)(B). (Cases: Federal Civil Procedure 
1274; Pretrial Procedure >89.] 


expert evidence. See EVIDENCE. 


expert-reliance materials. Facts, documents, and oth- 
er sources that provide data or information to an 
expert witness. — Often shortened to reliance materi- 
als, : 


expert testimony. See expert evidence under EVIDENCE. 
expert witness, See witness, . 
expert-witness fee. See FEE (1). 


ex pietate (eks pt-a-tay-tee). [Latin] Hist. From natural 
affection and duty. 
ilare (eks-pa-lair-ee), vb. [Latin] Reman law. In the 
w of inheritance, to spoil; to rob; to plunder. See 
CRIMEN EXPILATAE HEREDITATIS. 
expilatio (eks-pa-lay-shee-oh), . [Latin] Reman law. 
‘The offense of unlawfully appropriating goods be- 


export draft 


longing to a succession. @ This offense was not 
technically theft (furtum) because. the property be- 
longed to neither the decedent nor an heir, since the 
Jatter had not yet taken possession. Pl. expilationes 
(eks-pa-lay-shee-oh-neez). , 


sates cena ener ve) n. [Latin] Roman law. A rob- 
T; a spoiler or plunderer. See EXPILATIO. 


expiration, n. A coming to an end; esp., a formal 
termination .on a closing date <expiration of the 
insurance policy>. — expire, vb. 


expiration date. The date on which an offer, option, 
or the like ceases to exist. 
smal ome rule. Trademarks. The principle 
at a senior user of a family-name trademark is 
entitled to a judicial remedy for unfair competition if 
the same family name appears on competing goods 
or services, the remedy being that the junior user 
must include on signs, labels, and advertisements an 
explanation that the company is not affiliated with 
the senior user's company. @ The rule resolves two 
conflicting principles: (1) everyone has the right to 
use a family name in business, and (2) no one may 
use a family name in a way that unfairly hurts 
someone else's business. 


explecia (ek-splee-shee-a). [Law Latin] See EXPLeTa. 
explees (eks-pleez). See Espi£es. 
expleta (ek-splee-ta), n. pl. [Law Latin] Hist. The rents 
and profits of an estate. — Also termed expletia; 
explecta. 
licatio (eks-pla-kay-shee-oh), ». [Law Latin] Civil 
w. The fourth pleading in an action, consisting of 


the plaintiff's response to the defendant’s rejoinder. 
© This is the civil-law equivalent of the common-law 


su 

exploitation, n. The act of taking advantage of some- 
thing; esp., the act of taking unjust advantage of 
another for one's own benefit. See SEXUAL EXPLOITA- 
TION. — exploit, vb. — exploitative, adj. 

exploration manager. See LAND MANAGER. 


export, n. 1. A product or service created in one 
country and transported to another. 
domestic export. A product originally grown or 
manufactured in the United States, as distin- 
ished from a product originally imported into 
the United States and then exported. . 
2. The process of transporting products or services 
to another country. Cf. import (0, (2). 
export, vb. 1. To send or carry abroad. 2. To send, 
take, or carry (a good or commodity) out of the 
country; to transport (merchandise) from one coun- 
try to another in the course of trade. 8. To carry out 


or convey (goods) by sea. 
exportation. ‘The act of sending or carrying goods and 
merchandise from one country to another. 


Export Clause. See iMPORT-EXPORT CLAUSE. 


gre declaration, A document — required by feder- 
al law —.containing details of an export shipment. 


export draft. Sce nRAFr. 


Export-Import Bank of the United States 


Export-Import Bank of the United States. A federally 
chartered bank that finances the export of goods 
and services by direct lending or by issuing guaran- 
tees and insurance so that private banks can extend 
credit, © The bank was organized by Executive Or- 
der 6581 of 2 Feb. 1934. It became independent in 
1945. 12 USCA §§ 635 et seq. — Often shortened to 
Ex-Iin Bank. 


export letter of credit. See Lerrer OF CREDIT. 
export quota. See QUOTA. 
export tax. See TAX. 


exposé (ek-spoh-zay), n. [French] 1. A statement or 
account; an explanation. @ In diplomatic language, 
the term describes a written explanation of the rea- 
sons for a certain act or course of conduct. 2. Expo- 
sure of discreditable matter. 


expositio (eks-pa-zish-ee-oh), n. [Latin] An explanation 
or interpretation; an expu.ition. : 
sition de part (eks-poh-zee-syawn da ). 
French] French law. Sedge de insert either a 
public oz a private place, of a child that is unable to 
take care of itself. 


expository jurisprudence. See JURISPRUDENCE. 
expository statute. See declaratory statute wnder sraT- 
UTE. 


ex post, adj. [Latin “from after"] Based on knowledge 
and fact; viewed after the fact, in hindsight; objec- 
tive; retrospective. Cf. Ex ANTE. 


ex post facto (eks pohst fak-toh), adv. [Latin “from a 
thing done afterward”] After the fact; retruactively. 


ex post facto, adj. Done or made after the fact; having 
retroactive force or effect. 


Ex Post Facto Clause. One of two clauses in the U.S. 
Constitution forbidding the enactment of ex post 
facto laws. U.S. Const. art. 1, § 9, cl. 3; art. 1, § 10, 
cl. 1. (Cases: Constitutional Law 197-203. C.J.S. 
Constitutioral Law §§ 409-428.] 

ex post facto law. A law that impermissibly applies 
retroactively, esp. in a way that negatively alfects a 
pons rights, as by criminalizing an action that was 

1 when it was committed. @ Ex post facto crimi- 
nal laws are prohibited by the U.S. Constitution. But 
retrospective civil laws may be allowed, See RETROAC- 
tive taw. [Cases: Constitutional Law 197-203. 
C.J.S. Constitutional Law §§ 409-428.] 

exposure, The amount of liability or other risk to 
which a person is subject <the client wanted to 
ead its exposure before it made a settlement of- 
er>. 


dangerous ure. Maritine law. Exposure that is 
reasonably foreseeable in the ordinary chances, 
mistakes, or hazards of navigation. 


exposure of person. See INDECENT EXPOSURE. 


exposure theory. Jnsurance. A theory of coverage pro- 
viding that an insurer must cover a loss if the 
insurance was in effect when the claimant was ex- 
posed to the product that caused the injury. Cf man. 
IFESTATION THEORY; ACTUAL-INJURY TRIGGER; TRIPLE TRIG- 
cer, (Cases: Insurance ©2265. C.J.S. Insurance 
§§ 429-430.) 
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express, adj. Clearly and unmistakably communicated; 
irectly stated. CF. irisep, — expressly, adv. 


express abandonment. See ,uANDONMENT (9). 

express abrogation. The re of a law or provision 
by a later one that refers directly to it; abrogation by 
express provision or enactment. 

express acceptance. See ACCEPTANCE (4. 

express active trust. See active trust under TRUST. - 

express actual knowledge. See actual knowledge under 
KNOWLEDGE, 

express agency. See AGENCY (1). 

express alder. See AIDER BY SUBSEQUENT PLEADING. 

express amnesty. See AMNESTY. 

express assent. See ASSENT. 

express assumpsit. See special assumpsit under assuyr- 
str. 

express authority. See AUTHORITY (1). 

express color. See COLOR. - 

express condition. See Conni tion 12). 

express consent. See CONSENT (D. 

express consideration. See CONSIDERATION U1). 

express contract. See CONTRACT. 

express covenant. See COVENANT (1). 

express dedication. See pepicaTion. 

express dissatisfaction. Willc & estates. A beneficiary's 
contesting of a will or objecting to any provision of 
the will in a probate proceeding. 

expressed, adj. Declared in direct terms; stated in 
words; not left to inference or implication. 


expressio falsi (eks-pres{h}-ee-oh fal-si or fawt-si). [Lat- 
in) Hist. A false statement. @ Such a statement might 
result in rescission of a contract. CF. ALLEGATIO FALSI. 


expression, freedom of. See FREEDOM OF EXPRESSION. 


expressio unius est exclusio alterius (ek-spres{h]-ee-oh 
ni-as est eks-kloo-zhee-oh al-ta-rt-as). [Law Lat- 

in} A canon of construction holding that to express 
or include one thing implies the exclusion of the 
other, or of the alternative. © For example, the rule 
that “each citizen is entitled to vote” implies that 
noncitizens are not entitled to vote. — Also termed 
inclusio unius est exclusio jus; expressumn facit cessare 
tacitum. Cf. eyuSDEM GENERIS; NOSCITUR A SOCIIS; RULE OF 
gank. [Cases: Contracts ©9152; Statutes 2-195. 
C..S. Contracts §§ 307, 318-322, 327, 331; Statutes 


§ 323.) 
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tion whila doing nothing more than describing results 
ee cn io chien ate a 


Scleeaiont ant or GaGa In ther kinds. So: times it 
nv or other ms 

noah vende pda lp Sapa re 
does not depends cn the particular circumstances of con- 
text. Without cantextual therefore, thera is not even 
SGM seach he save sate 
a the fact, court has discover- 


a 
: 


00-9520 OCR PONT EN 1 8 SL oe 


+ ee SL op CREE HS Bok BEBO 


OLE eesti ee + 


Ree Leaked ts 


a ee Oe 


621 


certain statutory Its 
a unanimous Court [In Herman & Maclean v. 
23 (1953)] puis ft hture in some’ doubt but more Mkehy 
re In some more 
Corda iat Riteiat uss cl Coes or. comemeton te 
Peete cad titan Posner, The Federal Courts: Cri- 
and Reform 262 (1985). 
expressive association, freedom of. See FREEDOM OF AS- 
SOCIATION. 


expressive crime. See crime. 

express malice. See MALICE. 

express notice. See NOTICE. we 

express obligation. See conventional obligation under 
OBLIGATION. 


express permission. See PERMISSION. 

express power. See enumerated power under POWER (3). 
express private passive trust. See TRUST. 

express repeal. See REPEAL. 


express republication. A testator'’s repeating of the 
acts essential to a will's valid execution, with the 
avowed intent of republishing the will. See rerusit- 
CATION (2). [Cases: Wills €>197, 199. C.J.S. Wills 
§§ 429, 437-440.) 


express trust. See TRUST. 


expressum facit cessare tacitum. See EXPRESSIO UNIUS , 


EST EXCLUSIO ALTERIUS. 
express waiver. See WatvER (1). 
express warranty. See WAKRANTY (2). 


expromissio (eks-pra-mis(h]-ce-oh), n. Roman law. A 
type of novation by which a creditor accepts a new 
debtor in place of a former one, who is then re- 
leased. if 


expromissor (cks-pra-mis-ar), ». Roman law. One who 
assumes another's debt and becomes sulcty liable for 
it, by a stipulation with the creditor. 


expromitiere (eks-pro-mit-s-ree), vb. Roman law. To 
undertake for another with the view of becomin; 
liable in the other's place. _ 


ex proposito (cks proh-poz-a-toh). [Latin] Hist. Inten- 
tionally; by design. 

expropriation, n. 1. A governmental taking or modifi- 
cation of an individual's property rights, esp. by 
eminent domain; CONREMNATION (2), — Also te 
(in England) compulsory purchase; (in Scotland) com- 
pulsory surrender. Cf. appropriation. (Cases: Eminent 
Domain 2. C.J.S. Eminent Domain §§ 6-8, 13, 
82-83, 87-88, 106-107.) 2. A voluntary surrender of 
rights or claims; the act of renouncing or divesting 
oneself of something previously claimed as one’s 
own, — expropriate, vb, — expropriator, 7. 


ex proprio motu (eks proh-pree-oh moh-tyoo). [Latin] 
Of one's own accord. ; 


ex rigore jurls 


ex aie ali lg (eks proh-pree-oh vi-gor-ee). [Latin 
By their or its own farce. ie ; . ” 

ex hominis (cks pre-vizh-ee-oh-nee liom-a- 
nis). [Latin] By the provision of man; by the limita- 
tion of the party, as distinguished from the disposi- 
tion of the law. 


ex provisione mariti (eks pro-vizh-ee-oh-nee ma-ri-ti or 
mar-9-t1). [Latin] From the provision of the husband. 


expe n. An ejectment or banishment, either 
through depriving a person of a benefit or by forci- 
bly evicting a person. — expulsive, adj. 


expunction of record. See EXPUNGEMENT OF RECORD. 


expunge (ek-sponj), vb. 1. To erase or destroy <the 
trustee wrongfully expun; the creditor's claim 
against the debtor>. 2. Parliamentary law. To declare 
(a vote or other action) null and outside the record, 
so that it is noted in the original record as ex- 
punged, and redacted from all future copies. — Also 
termed rescind and expunge; rescind and api 
the minutes; rescind and expunge from the record. — 
‘expungement (ek-spanj-ment), expunction (ek- 
spengk-shan), n. 
express very ston deapprvalfeglaeive bodes, hava 
In: 1 avi 

voted to reccind the Gblechonatte ‘eation and expunge it 

from the record. When a record has been expunged, the 
officer should cross ot the words or draw a 


minutes and write across 
ed by order of the senate (or 


them words, ‘ 

house)," giving the dai the order. This statement should 
be ed the tegislative officer. word ‘ex- 
pu 30 as be le, as 


more was one’ . tes 
fared or published, the noes portion Is omitte 
ational Conference of Stato Log slatures, Mason's Manual 
of Legisiative Procedure § 444, at 286-97 (2000). 
expungement of record. The removal of a conviction 
(esp. for a first offense) from a person’s criminal 
record. — Also termed tion of record; evasure of 
record. (Cases: Criminal Law @1226(3).} 


expurgation (ek-spar-gay-shan), 7. ‘The act or practice 
of purging or cleansing, as by publishing a book 
without its obscene passages. — expurgate (eks-par- 
gayt), vb. — expurgator (eks-par-gay-tar), n. 

ex quasi contractu (eks kway-zi kon-trak-t[y]oo). (Lat- 
int From quasi-contract. 

ex rel. abbr. [Latin ex relatione “by or on the relation 
of") On the relation or information of. @ A suit ex rel. 
is typically brought by the government upon the 
application of a private party (called a relator) who is 
interested in the matter. See RELATOR (D. 

ex re nata (eks rec nay-ta). [Latin] According to a case 
that has arisen. 

ex rights, adv. Without rights. @ Shares are traded ex 
rights when the value of the subscription privilege 
has been deducted, giving the purchaser no right to 


buy shares of a new stock issue. — Abbr. X; XR. — 
Also termed rights off. 
ex-rights date. The date on which a share of common 
stock no longer offers privilege subscription rights. 
ex rigore juris (eks ri-gor-ee joor-is). [Latin] According 
to-the rigor or strictness of the law; in strictness of 
law. 


exrogare 


exrogare (eks-ra-gair-ee), vb. [Latin] See ABROGARE. 

exrx. abbr, EXECUTRIX. 

ex scriptis olim visis (eks skrip-tis oh-lam vi-zis or -sis). 
[Latin “from writings formerly seen”] A method of 
handwriting proof available when a witness has seen 

_ other documents ahaphay Bey be in the party's 
handwriting and either has had further correspon- 
dence with the party about the documents’ subj 
matter or has had some other type of communia- 
tion with the party that would lead to a reasonable 
pomp? at the documents were in.the party's 

andwriting. Lay 

ex ship. Of or referring to a shipment of eno for 
which: the liability or ek of loss passes to the buyer 
once the goods leave the ship. 

ex solemnitate (eks sa-lem-ni-tay-tee). [Latin] Hist. On 
account of its being required as.a solemnity. Cf. oz 
SOLEMNITATE. 

ex statuto (eks sto-tyoo-toh). [Latin] Accordin to the 
statute, pice 

ex stipulats actio (eks stip-ya-lay-t[yJoo ak-shee-oh). 
(Latin] Roman & civil late he acon on a stipulation; 
an action given ‘to recover marriage portions. 

ex sua natura (eks s{y]oo-a na-t[y}oor-a). [Latin] Hist. 
In its own nature (or character). 

ex tempore (eks tem-po-ree), acu. [Latin “out of time] 
1, By lapse of time. 2. Without -any preparation; 
extemporaneously. 

extend debate. Parliamentary law. To cancel or relax 
an otherwise applicable fimit on debate. — Also 
termed extend the limits of debate. See pewate. Cf. cuose 
DEBATE; LIMIT DEBATE. 


extended-coverage clause. Insurance. A policy provi- 
sion that insures against hazards beyond those cov- 
ered (or excluded) in the basic policy. (Cases: Insur- 
ance ©2662. C.J.S. Insurance f 928, 1049, 1673.] 

extended debate, See DEBATE. 

extended family. See ramiLy. 

extended first mortgage. See wraparound mortgage un- 
der MORTGAGE. 

extended insurance. See INSURANCE. 

extended policy. See 1NSURANCE POLICY. 

extended service contract. See extended warranty under 
WARRANTY (2. 

extended service warranty. See extended warranty un- 
der WARRANTY (2). : 

extended-term insurance. See INSURANCE. 

extended warranty. See WARRANTY (2). 

extendi facias (ek-sten-di fay-shee-as). [Latin “you are 
to cause to be executed” J See EXTENT (3). 

extend the limits of debate. See EXTEND DEBATE. 

extension, n. 1. The continuation of the same contract 
for a specified period. Cf. renewat (3). [Cases: Con- 
tracts 69242. C.J.S. Contracts § 407.] 2. Patents. A 
continuation of the life of a patent for an additional 
statutorily allowed Dipvree (Cases: Patents ¢>133. 
CJS. Patents §§ 234-235.] 3. Tax. A period of addi- 
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tional time to file an income-tax return beyond its 
due date. 4. A period of additional time w take an 
action, make a decision, accept an offer, or complete 
a task. (Cases: Internal Revenue ©°4474; Taxation 
@>1079, 1313. C.J.S. Internal Revenue § 633; Taxation 
$8 1699, 1758, 2038.] — extend, vb. i 


extension agreement. An agreement providing addi- 
tional time for the basic ayn to be performed. 
[Cases: Contracts 242, C.J.S. Contracts § 407.) 

extensive interpretation. See INTERPRETATION. 


extensores (ek-sten-sor-eez), n. pl. Hist. Officers ap- 
pointed to appraise and divide or apportion land; 
extenders or appraisers. 4 
extent. Hist. 1. A seizure of property in execution of a 
writ. 2. A writ issued by the er to recover a 
debt owed to the Crown, under which the debtor's 
lands, goods, or body could all be seized to secure 
ayment. — Also termed writ of extent; extent in chief. 
. A writ giving a creditor temporary possession of 
the debtor's property (esp. land). — Also termed 
extendi facias. 


extenta manerii (ek-sten-ta ma-neer-ee-1). [Latin “the 
extent of a manor’] An English statute (4 Edw., St. 
1) directing the making of a survey of a manor and 
all its appendages. 

extent in aid. Hist. A writ that a Crown debtor could 
obtain against a persor irtdebted to the Crown debt- 
or so that the Crown debtor could satisfy the debt to 
the Crown. ©@ This writ, having been much abused 
because of some peculiar privi that Crown debt- 
ors enjoyed, was abolished in 1947 by the Crown 
Proceedings Act. 

extent in chief. See EXTENT (3). 


extenuate (ek-sten-yoo-ayt), vb. To make less severe: 
to mitigate. 

extenuating circumstance. See mitigating circumstance 
under CIRCUMSTANCE. 

extenuation (ek-sten-yoo-ay-shan), n. The act or fact 
of making the commission of a crime or tort less 
severe. 


extern. See CLERK (4). 

external act. See act. 

externality. (usu. pl.) A social or monetary conse- 
quence or side effect of one's economic activity, 
causing another to benefit without paying or to 


suffer without com ion. — Also termed spill- 
over, neighborhood effect. 


negative externality. An externality that is detri- 
mental to another, such as water pollution created 
by a nearby factory. : a 
positive externality. An externality that benefits an- 
other, such as the advantage received by a neigh- 
borhood when a homeowner attractively land- 
scapes the property. 

external obsoleseence. See economic obsolescence under 

OBSOLESCENCE. 
external sovereignty. See SOVEREIGNTY (3). 
exterritorial, See EXTRATERRITORIAL. 


exierritoriality. See ExTRATERRITORIALITY. 
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exterus (ek-stor-as), n. [Latin] A foreigner-or alien; one 
born abroad. en 
ex testamento (eks tes-ta-men-toh), adv. (Latin) By, 
from, or under a will or testament <succession ex 
’ testamento is the mode of devolution that the proper- 
of deceased persons ought primarily to follow>. 
|. AB IN FESTATO. 


extinct, me 1. No longer in existence or use. 2. (Of a 
debt} lacking a claimant. 


extinctive fact. See divestitive fact under FACT. 

extinctive prescription. See PRESCRIPTION (4). 

are vb. 1. To bring to an end; to put an end 
to. 2. To terminate or cancel. 3. To put out or stifle. 

extinguishment, 2. The cessation or cancellation of 
some right or interest. © For example, the extin- 
guishment of a legacy occurs when the item be- 


eathed no longer exists or no longér belongs to 
e testator's estate. 


extinguishment of copyhold. The destruction of 
copyhold by a uniting of freehold and copyhold 
interests in the same person and in the same right. @ 
In England, under the 1922 Law of Property Act, 
copyholds were enfranchised and became either 
leasehold or, more often, freehold. See coryHOLp. 


extinguishment of legacy. See Anemrrion. 

extinguishment of lien. A lien’s discharge by opera- 
tion of law. [Cases: Liens 16. CJ.S. Liens 
§§ 19-28.) 


extirpation (ck-ster-pay-shan), n. 1. The act of com- 
pletely removing or destroying something. 2. Dam- 
age to land pope | done by a person who has 
lost the right to the land. 


extirpatione (ek-star-pay-shee-oh-nee), n. (Latin) Hist. 
A writ issued either before or after judgment to 
restrain a person from maliciously damaging any 
house or extirpating any trees on land that the 
person had lost the right to possess. 


extort, vb. 1. To compel or coerce (a confession, etc.) 
by means that overcome one's power to resist. 2. To 
gain by wrongful methods; to obtain in an unlawful 
manner; to exact wrongfully by threat or intimi- 
dation. — extortive, adj. 


extortion, n. 1. The offense committed by a public 

official who illegally obtains property under the col- 

or of office; esp., an official's cullection of an-unlaw- 

ful fee. — Also termed common-law extortion. (Cases: 
Extortion and Threats €1.] 

“The dividing line between bribery and extortion Is shad- 

ory one oes Sian ie cic Core ay cecee Ue nears 


what he knows is not an authorized fee, it is 
in. On the other hand, if the officer 


re ay ro ecb gles tgp cd 


2. The act or practice of obtaining something or 
compelling some action by illegal means, as by force 
or coercion. — Also termed statutory extortion. [Cases: 
Extortion and Threats 25.1. C_J.S. Threats and 


extradition 


ee Communications §§ 2-20.) — extortionate, 

ij. Soe 4. 

“The distinction traditionally drawn between robbery by 
intimidation and blackmail or extortion is that a person 
peer eonce yer ee Ueceune to Go Cxmemane Ood)) 
harm, whereas he commits blackmail or extortion when he 
threatens to do bodily in the future." James Lindgren, 
“Blackmail and Extortion,” in 1 of Crime and 
Justice 115, 115 (Sanford H. Kadish ed., 1983). : 

extortionate credit transaction. See LOANSHARKING. 


extra (ek-stra), prep. {Latin] Beyond; except; without; 
out of; additional, 

extra allowance. In New York practice, a sum in 
addition to costs that may, in the court's discretion, 
be awarded to the successful party in an unusually 
difficult case. See ALLOWANCE (5). (Cases: Costs 
&164(3).) 

extra commercium (eks-tra ko-mar-shee-om). [Latin] 
Outside commerce. © This phrase was used in Ro- 
man and civil law to describe property dedicated to 
public use and not subject to private ownership. 


extract (ek-strakt), n. 1. A portion or segment, as of a 
writing. 2. Scots law. ESTREAT (1). 


extract (ek-strakt), vb. To draw out or forth; to pull 
out from a fixed position. 


extracta curiae (ek-strak-ta kyoor-ee-ee). Hist. The is- 
sues or profits of holding a court, arising from 
customary dues, fees, and amercements. 


extraction. Intellectual . The transfer of data 
from a database from the server where the database 
resides to a different computer or inedium. 
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extra curtem domini (eks-tra ker-tem dom-a-ni). [Law 
Latin] Hist. Beyond the domain of the superior. © A 
vassal was not usu. required to perform a service 
(such as transporting grain) beyond the superior's 
jurisdiction. 

extradite (ek-stra-dit), vb. 1. To surrender or deliver 
(a fugitive) to another jurisdiction. [Cases: Extradi- 
tion and Detainers 4, 23.) 2. To obtain the surren- 
der of (a fugitive) from another jurisdiction. 


extradition (ek-stra-dish-an). The official surrender of 
an alleged criminal by one state or nation to another 
having jurisdiction over the crime charged; the re- 
turn of a fugitive from justice, regardless of consent, 
by the authorities where the fugitive is found. Cf. 
RENDITION (2). a 


international extradition. Extradition in response 
to a demand made by the executive of one nation 
on the executive of another nation. © This procc- 
dure is Loma y regulated by treaties. (Cases: 
Fxtradition and Detainers 1-20.) 


. interstate extradition. Extradition in response to a 
‘demand made by the governor of one state on the 
governor of another state. © This procedure is 
provided for by the U.S. Constitution, by federal 
statute, and by state statutes. [Cases: Extradition 
and Detainers 21~12.] 


Extradition Clause 


Extradition Clause. The clause of the U.S. Constitu- 
tion providing that any accused person who Mees to 
another state nist, on request of the executive 
authority of the state where the crime was commit- 
ted, be returned to that state. U.S. Const. art. IV, 
§ 2, cl. 2. (Cases: Extradition and Detainers C22.) 


extradition treaty. A treaty governing the precondi- 
tions for, and exceptions to, the surrender of a 
fugitive from justice by the country where the fugi- 
tive is feund to another country claiming criminal 
jurisdiction over the fugitive. [Cases: Extradition and 
Detainers @2.] 

extradition warrant. See WARRANT (1). 


extra dividend. See extraordinary dividend under bivt- 
DEND. 


extradotal property. Sce PROPERTY. 


extra-elements test. Jntellectual property. A judicial test 
for determining whether a state-law lim is 
preempted by federal intellectual-property statutes 
under the Sears-Compro doctrine, the critertatt being 
that if the claim requires proof of an extra clement 
that makes the action qualitatively different from an 
infringement action based on federal law, the state 
action is not preempted. See SEARS-Ca VMeCO DOCTRINE, 


extra familiam (eks-tra fa-mil-ee-am). [Latin] Hist. 
Outside the family. © The phrase appeared in refer- 
ence to the status of a child after forisfamiliation. Cf. 
INTRA FAMILIAM, fs ; 

exira feodum (eks-tra ter-o-dem). [Latin] Out of his 
fee; out of the seignioty® 

extrahazardous, adj. Especially or unusually danger- 
ous. @ This term is often applied to exceptionilly 
dangerous railroad crossings. — Also termed ultra- 
hazardous, [Cases: Railroads 303-214. C.J.S. Rail- 
roads §§ 998, 1002-1026, 1033.) : 

extrahazardous activity. See ABNORMALLY DANGEROUS AC: 
TIVITY. 

extrahura (ek-stra-hyoor-a), «. (Law Latin) Hist. An 
caimal chat wanders about or strays without its own- 
eT; ESTRAY. 

extrajudicial, adj. Outside court; outside the function- 
ing of the court pe aoa <extrajudicial confes- 
sions>. — Also termed out-of-court. 

extrajudicial admission. See ADMISSION (). 

extrajudicial confession. See CONFESSION. 

extrajudicial enforcement. See sELr-HELP. 

extrajudicial evidence. See EVIDENCE. 

extrajudicial oath. See oxi. 

extrajudicial opinion. See orinion (1). 

extrajudicial remedy. See remeDy. 


extrajudicial statement. Any utterance made outside 
of court. @ It is usu. treated as hearsay under the 
rules of evidence. [Cases: Evidence ©9314. C.].S. 
Evidence § 259.} 


extra judicium (ek-stra juo-dish-ee-am). (Latin) Extra- 
judicial; out of court; beyond the jurisdiction. 

extra jus (ek-stra jas). [Latin] Beyond the law; more 
than the law requires. 
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extralateral right. See Avex RULE. 
extralegal, adj. Beyond the province of law. 


extra legem (ek-stra lee-jam). [Latin] Out of the law; 
of the 


out protection of the law. 


extramural powers (ek-stra-myuur-al). Powers exer- 
cised by a municipality outside its corporate limits. 
(Cases: Municipal Corporations €757. C.J.S. Munici- 
pal Co ions $§ 104, 106, 108, 110-115, 117-118, 
122, 157~138, 143, 145-146.] 


extranational, adj. Beyond the territorial and govern- 
ing limits of a country. 
extraneous (ek-stray-nee-as), adj. See EXTRINSIC. 


extraneous evidence. See extrinsic evidence (1) under 
EVIDENCE. 

extraneous offense. See OFFENSE (D. 

extraneous question. A question that is beyond or 
beside the point to be decided. 


extraneus (ek-stray-nee-as), n. 8 adj. [Latin “outside’’) 
1. Hist. A person who is foreign-born; a foreigner. 2. 
Rowan law. An heir not born in the family of the 
testator; a citizen of a foreign state. 


extraordinary average. See AVERAGE, 

extraordinary care. See great care under CAR. 

extraordinary circumstances. See CIRCUMSTANCE. 

extraordinary danger. See HA7Z.\RD (1). 

extraordinary diligence. See viLIGENCE. 

extraordinary dividend. See pivipENn. 

extraordinary expense. See EXPEXSE. 

extraordinary flood. A flood whose occurrence is not 
predictable and whose magnitude and destructive- 
ness could not have been anticipated or provided 
against by the exercise of ordinary foresight; a food 
so unusual that a person of ordinary prudence and 
experience could not have foreseen it. See act oF 
GOD. 

extraordinary gain. See Gain (3). 


extraordinary grand jury. See special grand jury under 
GRAND JURY. 


extraordinary hazard, See Hazaxn 1). 


extraordinary item. See extraordinary expense under EX- 
PENSE. 


extraordinary loss. See Lass. 
extraordinary majority. See supermajority under major. 
Ivy. 


extraordinary remedy. See kemeny. 


extraordinary repair. As used in a lease, a repair that 
is made necessary by some unusual or unforeseen 
occurrence that does not destroy the building but 
merely renders it less suited to its intended use; a 
repair that is beyond the usual, customary, or regu- 
lar kind. [Cases: Landlard and Tenant @150(1).J 


extraordinary risk. See extraonlinary hazard under tz. 
ARD (). 


extraordinary session. See special session under S¥SstON 


(1), 
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extraordinary writ. See weir. . 


extraparochial (ek-stre-po-roh-kee-ol), adj. Out of a 
‘parish; not within the bounds or limits of any parish. 


extra paternam familiam (eks-tre po-tor-nom fe-mil- 
ec-am). [Law Latin] Hist. Outside the father's family. 
Cf. INTRA PATERNAM FAMILIAM, 


‘extrapolate (ek-strap-a-layt), vb. 1. To estimate an 
unknown value or quantity on the basis of the 
known range, esp. by statistical methods. 2. To de- 
duce an unknown legal principle from a known case. 
3. To speculate about possible results, based on 
known facts. — extrapolative (-lay-tiv or -la-tiv), ex- 

latory (-la-tor-ee), adj. — extrapolator (-lay- 
ter), 2. : 


extrapolation (ek-strap-o-lay-shon), 2. 1. The process 
of estimating an unknown value or quantity on the 
basis of the known range of variables. 2. The process 
by which a court deduces a legal principle from 
another case. 3. The process of speculating about 
possible results, based on known facts.. 


extra praesentiam mariti (eks-tre pri-zen-shee-am mo- 
¥1-t or mar-a-ti). [Latin] Out of her husband's pres- 
ence. 


extra quattuor maria (eks-tra kwah-too-or mar-ee-a). 
{Latin} Beyond the four seas; out of the kingdom of 
England. ®@ The reference is to the seas surrounding 
Great Britain. The phrase was tradition when ex- 
plaining a husband’s impossibility of access to his 
wife at the time of conception. 


extra regnum (eks-tra reg-nam). [Latin] Out of the 
realm. 


extra session. See special session under SESSION (1). 


extraterritorial, adj. Beyond the geographic limits of a 
particular jurisdiction. — Also termed exterritorial. 
(Cases: Courts 29. C.J.S. Courts §§ 67, 70.] 


extraterritoriality. The freedom of diplomats, foreign 
ministers, and royalty from the jurisdiction of the 
country in which they temporarily reside. — Also 
termed exterriloriaitty. See dipiomatic immunily under 
IMMUNITY (1). 


extraterritorial jurisdiction. See juRISDIGTION. 


extraterritorial recognition of rights. Scc private inter- 
national law under INTERNATIONAL LAW. 


extra territorium (eks-tra ter-o-tor-ce-om). [Latin} Be- 
yond or outside the territory. 


Burotenasies (ek-strav-a-gan-teez), n. pl. [Law Latin 
'wanderings”] Eccles. law. Papal constitutions and 
decretal epistles of Pope John XXII and certain of 
his successors. @ These epistles were so called be- 
cause they were not digested or arranged with the 
other papal decretals, but appeared detached from 
canon law. The term remained even after the epis- 
tles were later included in the body of canon law. 


extra viam (eks-tra vi-em). [Latin “out of the way”) A 
plaintiff's responsive pleading in a trespass action, 
coming 3 that the defendant's claim of a right-of-way 
across the plaintiff's land is not a defense to the 
action because the defendant strayed from the su 
— right-of-way. (Cases: Trespass ¢=42. C,J.S. 

respass § 90.} 


ex visceribus verborum 


extra vires (eks-tra vi-reez or veer-cez). See ULTRA 
VIRES. 


extra work. See Work (1). 
extreme cruelty. See CRUELTY. 
extreme force. See deadly force under Force. 


extrinsic, adj. From outside sources; of or relating to 
outside matters, — Also termed extraneous. 


extrinsic ambiguity. See latent ambiguity under amsicu. 
ITY. 


extrinsic evidence. See EVIDENCE. 
extrinsic fraud. See Fraup. 


ex turpi causa (eks tar-pi kaw-za). (Latin) From an 
immoral consideration. © This phrase, a shortened 
form of the maxim ex tuipi causa non oritur actio 
(‘from an immoral consideration an action does not 
arise”), expresses the principle that a party does not 
have a right to enforce performance of an agree- 
ment founded on a consideration that is contrary to 
the public interest. (Cases: Action €=4; Contracts 
©138(1). C.J.S. Actions §§ 29-30; Contracts 
§§ 280-281, 283-284, 290, 292, 300.) 


“The doctrine ex turpi causa has made its way into the law 
as an extension of a soem pints. & it is misused, the 
principle suffers. Moreover, its misuse is a m of a 


difference between the expresses a mora) principle 
and the law that is only a socia! regulation. # ony in the 
growth of English law that distinction had been maintained, 
much of the arbitrariness and the absurdities In the cases | 
have cited would have been avoided. There Is a dictum of 
Lord Wright's which may some day be used as a founda- 
tion for a orange of heart. Speaking of the maxim ex turpi 
causa, he said: ‘In these days there are statutory 
offences which are the subject of the criminal and ‘in 
that sense are crimes, but which would, it seems, no 
moral for a court to apply the maxim’. Beresford 
v. Roya! insurance (1937), 2 KB. at 220.” Patrick Devin, The 
Enforcement of Morals 60 (1988). . 
exuere patriam (eg-zjy]oo-a-ree pay-trce-am), vb. [Lat- 
in] To renounce one’s country or native allegiance: 
to expatriate oneself. 


exulare (eks-[y]o-lair-ee), vb. [Latin] Hist. To exile or 
banish. 

ex una parte (eks [y]oo-na pahr-tec;. [Latin] OF one 
part or side; on one side. 

exuperare (eg-2[y]oo-pa-rair-ee), vb. [Latin] To over- 
come; to apprehend or take. 

ex utraque parte (eks yoo-tray-kwce pahr-tee). [I atin] 
On both face 

ex utriusque parentibus conjuncti (eks yoo-tree-as-kwee 
pa-ren-ti-bas ken-jangk-t1). (Latin} Related on the 
side of both parents; of the whole blood. 

ex vi aut metu (eks vi awt mee-t[yJao). [Latin] Hist. On 


the ground of force or fear. @ The phrase appeared 
in reference to a basis for rescinding a transaction. 


ex visceribus (eks vi-ser-a-bas). [Latin “from the bow- 
els") From the vital part; from the very essence of (a 
thing). 

ex visceribus verborum (eks vi-ser-a-bas var-bor-am). 
[Latin] From the mere words (and nothing else); 
from the words themselves. 


ex visitatione Del 


ex visitatione Dei (eks viz-e-tay-shee-oh-nee dee-1). 
[Latin] 1. By the dispensation of God; by reason of 
physical incapacity. ® Anciently, when a prisoner 
who was being arraigned stood silently instead of 
pleading, a jury was impaneled to inquire whether 
the prisoner obstinately stood mute or was dumb ex 
visitatione Dei. 2. By «natural causes as opposed to 
violent ones. @ This phrase sometimes appears in a 
coroner's report when death results from a disease 
or another natural cause. : 

" ex viste seriptionis (eks vi-s[y]oo [er -2[y]oo] skrip-shee- 
oh-nis). [Latin] From the sight of the writing; from 
pete seen a person write. @ This phrase describes 
a method of proving handwriting. 

ex vi termini (eks vi ter-mo-n!). [Law Latin] From or 
by the force of the term; from the very meaning of 
the expression used. 

ex voluntate (eks vol-on-tay-tee). [Latin] Voluntarily; 

- from free will or choice. 


EXW. abbr. ex works. 


ex warrants, adv. Without warrants. ® Shares are‘, 
traded ex warrants when they no longer carry the 
right to receive declared warranis that have been 
distributed to holders. — Abbr. X; XW. 


ex works, From the factory. @ This trade term defines 
the obligations of a buyer and a seller of 's with 
respect to delivery, payment, and risk of loss. The 
selier’s delivery is complete (and the risk of loss 
passes to the buyer) when the are made 
available to the buyer at a location of the seller's 
choice without requiring a collecting vehicle to be 
loaded, as at the seller's showroom, factory, or ware- 
house. — Abbr. EXW. 


ex-works price. See ex-works price under PRICE. 


eyde (ayd), n. (Law French] Aid; assistance; relief; 
subsidy. z 


eye for an eye, See LEX TALIONIS. 


eye of the law. The law as a personified thinker; legal 
contemplation <dead people are no longer persons 
in the eye of the law>. 


eyewitness, One who personally observes an event. Cf. 
EARWITNESS. ; 


eyewitness identification. A naming or description by 
which one who has seen an event testifies from 
memory about the person or persons involved. 


eygne (ayn), n. See EIGNE. 


eyre (air). [Old French eire “journey, march”) Hist. A 
sper of royal courts sent out into the counties by 
the Crown to investigate allegations of wrongdoing, 
to try cases, and to raise revenue for the Crown 
rouge the levy of fines. © The eyre system was 
abolished in the 14th century. See ARTICLES OF THE 
EYRE} JUSTICE IN EYRE. 


"In 1176 the itinerant justices were organised Into six cir- 
cults.... The justicas assigned to these clicuits, who num- 


Hi. 
History 19 (3d ed. 1990). 


eyrer (air-or), vb. (Law French) Hist. To travel or 
journey; to goabout. ~ 


F | 


F. 1. abbr. The first series of the Federal Reporter, 
which includes federal decisions (trial and appellate) 
from 1880 to 1924. 2. Hist. A letter branded on a 
felon who claimed benefit of clergy so that the felon 
could claim the benefit only once. @ Additionally, 
ie convicies for an affray (fray) or falsity were so 

ran 


“He that shall maliciously strike any person with a Weapon 
in Church or pot fp aw any Weapon there Wat 
Intent to strike, shall one of his off; and, if 
have no then with a 


"F, Is a Letter wherewith Felons, &c. are branded and 
marked with an hot Iron, on their being admitted to 


9 the 
Benefit of Clergy.” Giles Jacob, A New Law-Dictionary 
ed. 1762). - 


F.2d. abbr. The second series of the Federal Reporter, 
which includes federal appellate decisions from 1924 
to 1993. 


F.3d. abbr. The third series of the Federal Reporter, 
eee includes federal appellate decisions from 
993. 


FAA. abbr. 1. FEDERAL AVIATION ADMINISTRATION. 2. FED- 
ERAL ARBITRATION ACT. 3. FREE OF ALL AVERAGE. 


fabricare (fab-ra-kair-ee), vb. [Law Latin “to make”) 


Hist. 1. To make a coin lawfully o1 unlawfully. 2. To. 


forge, esp. a bill of lading- © The term sometimes 
appeareu in indictments: fabricavit et contrajecit (“[he] 
forged and counterfeited"). 

fabricate, vb. To invent, forge, or devise falsely. © To 
fabricate a story is to creae a plausible version of 
events that is advantageous to the person relating 
those events. The term is softer than lie. See ae «0. 


fabricated evidence. See EVIDENCE. 
fabricated fact. See fabricated evidence under EVIDENCE. 
fabric land. See tanp. 


fabula (fab-ya-la). [Law Latin] Hist. A contract or 
covenant, esp. a nuptial contract. 


FAC. abbr. Failure to answer a (traffic) citation. @ In 
some jurisdictions, if someone fails to respond after 
receiving a ticket, the court notifies the relevant 
administrative agency, which records this informa- 
tion and suspends the defendant's driver's license 
up the FAC is vacated and any fines or fees are 
paid. ; 


FACE. abbr. FREEDOM OF ACCESS TO CLINIC ENTRANCES ACT. 


face, n. 1. The surface of an om oe the front, 
upper, or outer part <the face of a clock>. 2, By 
extension, the apparent or explicit part of a writing 
or record <the fraud must appear on the face of the 
record>. 3. The inscribed of a document, in- 
strument, or judgment <although the contract ap- 


peace valid on its face, the buyer did not have the 
egal capacity to enter into it>. 
face amount. 1. rar value. 2. Jnsurance. The amount 
payable under an insurance policy. — Also termed 
face value; face amount insured by the policy; face of 
olicy. (Cases: Insurance ©2037. C.j.S. insurance 
§§ 518-519, 742-745, 749-754.) 


face-amount certificate. See STOCK CERTIFICATE (1). 
face-amount certificate company. See COMPANY. 


face-amount certificate of the installment See 
face-amount certificate (1) under STOCK CERTIFICATE (1. 


face amount insured by the policy. See FAcE AMOUNT. 
face of policy. See FACE AMOUNT. 

face rate. See nominal rale under INTEREST RATE. 

face value. See FACE AMOUNT. 


facial, adj. Apparent; on the face of things; prima facie 
<a facial challenge to the statute>. 


facial attack. A challenge to the sufficiency of a com- 
plaint, such as a motion to dismiss in federal prac- 
tice. (Cases: Federal Civil Procedure €71742(1 i 


facial challenge. See CHALLENGE (1). 


facially sufficient, adj. (Of a document) appearin 
valid on its face. @ A search-warrant affidavit's facia 
sufficiency will not protect it from attack if the 
affidavit ts based on false testimony by the officer 
making the affidavit. See FRANKS HEARING. 

facially void. See vorn. 

facias (fay-shee-as). [Law Latin} That you cause. © 
facias is used in writs as an emphatic word. See FiERs 
FACIAS; LEVARI FACIAS; SCIRE FACIAS. It also appears in 
the phrase ut facias (“so that you do”). See DO UT FACI- 
AS; FACIO UT DES; FACIO UT FACIAS. 


facies (fay-shee-eez). [Latin] The outward appearance 
or surface (of a thing). 


facile (fas-al), adj. Scots law. (Of a mentally deficient 
poms) so susceptible to. outside influence as to need 
egal protection (such as a guardian). 

facilitate, vb. Criminal law. To make the commission of 
a crime easier. @ Property (such as a vehicle or 
home) that facilitates the commission of certain of- 
fenses may be forfeited. — facilitator, n. 

facilitated negotiation. See MEDIATION. 

facilitation, n. 1. The act or an instance of aiding or 
helping: esp., in criminal law, the act of making it 
easter for another person to commit a crime. 2. CON- 
CILIATION. 


facility and circumvention. Scots law. Conduct intend- 
ed to persuade a person vulnerable to outside influ- 
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facllity-of-payment clause 


ence to act against his or her own interest. ¢ Any 
contract brought under conditions of facility and 
Circumvention would be void. — Sometimes short- 
ened to facility. . 


facility-of-payment clause. 1. Insurance. An insurance-. 


policy provision allowing the appointment of a per-- 


son to receive payment from the insurer on the 
beneficiary's behalf. (Cases: Insurance €°3468.] 2. 
Trusts. A trust provision that allows anyone who owes 
money to an incapacitated trust beneficiary to dis- 
charge the debt by paying the money owed to the 
custodial trustee. 


facio ut des (fay-shee-oh at deez). (Latin “I do so that 
you give") Civil law. 1. An innominate contract in 
which a person a to do something for recom- 
nse. See innominate contract under Contract. 2. 

¢ consideration in such a contract. 


facio ut facias (fay-shee-oh at fay-shee-as). [Latin “I 
do that you may do”} Civil law. 1. An innominate 
contract in whi 


return, such as an agreement to marry. 
consideration in such a contract. See innominate con- 
tract under CONTRACT. : 
“These valuable considerations are divided by the civillans 
into four ijes.... The second species ts, facio, ut 
facias: as when | agree with a man to do his work for him, if 
he will do mine for me; or if two Mee eee On 
together, cr to do any positive on both sides. Or, 
may be to forbear on one side In consideration of some- 
thing done on the other; as, that in consideration A, the 
peeve Sepe Me eee: G, the landierd, wil not sue him 
tor waste.” 2 Willam Blackstone, Commentaries on the 
Laws of Engtand 444 (1766). 
facsimile (fak-sim-a-lee). 1. An exact copy. 2. FAN. 
facsimile signature. See SIGNATURE. 
facsimile transmission. 1. FAX (1). 2. FAX (9). 


fact. 1. Something that actually exists; an aspect of 
reality <it is a fact that all people are mortal>. © 
Facts include not just tangible things, actual occur- 
rences, and relationships, but also states of mind 
such as intentions and opinions. 2. An actual or 
alleged event or circumstance, as distinguished from 
its legal effect, consequence, or interpretation <the 
jury made a finding of fact>. 3. An evil deed; a 
crime <an accessory after the fact>. 


“A fact is act of condition of assumed (for the 
moment) pty Bo or Ny H. Wigmere, A 
Students‘ Textbook of the Law of Evidence 7 (1935). 


ablative fact. See divestilive fact. 


adjudicative fact (o-joo-di-kay-tiv or -ka-tiv). A con- 
trolling or operative fact, rather than a back- 
ground fact; a fact that concerns the parties to 4 
judicial or administrative proceeding and that 

elps the court or agency determine how the law 
applies to those parties. @ For example, adjudica- 
tive facts include those that the jury weighs. Cf. 
legislative fact. {Cases: Administrative Law and Pro- 
cedure @-442, CS. Public Administrative Law and 
Procedure $ 115.) 


alienative fact (ay-lee-a-nay-tiv or ay-lee-a-na-tiv). 
A fact that divests a person of a right by transfer- 
ring it to another. 


a person agrees to do something. 
for another person who agrees to do angie. oe 
. 2 e. 
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anctent fact. A fact about a person, thing, or event 
that existed or occurred a ey long time ago, and 
about which no living person has firsthand knowl- 
edge. — Also termed fact in pais. 

collateral fact. A fact not directly connected to the 
issue in dispute, esp. because it involves a different 
transaction from the one at issue. [Cases: Evidence 
G>99. C.J.S. Evidence §§ 2-5, 197-199, 204, 206.] 


collative fact. See investitive fact. 
denotative fact sdee nea or di-noh-te-tiv). A 


fact relevant to the use of a nonlegal term in a 
legal rule. 


destitutive fact. See divestitive fact. 


dis 2 fact (dis-poz-a-tiv). 1. A fact that confers 
rights or causes the loss of rights. © A dispositive 
fact may be either an investitive or a divestitive 
fact. — Also termed vestilive fact (ves-ta-tiv). 2. A 
fact that is decisive of a legal matter; evidence that 
definitively resolves a legal’ issue or controversy. 
See DISPOSITION. 


divestitive fact (di-ves-ta-tiv or di-). A fact that 
causes the loss of rights; an act or event modifyin 
or extinguishing a legal relation. — terme 
extinctive fact; destitutive fact; ablative fact. 

elemental fact. See ultimate fact. 


evaluative fact, A fact used to assess an action as 
being reasonable or negligent. 

Php (ev-i-den-sho-ree). 1. A fact that is 
necessary for or leads to the determination of an 
ultimate fact. — Also termed predicate fact. 2. A fact 
that furnishes evidence of the existence of some 
other fact. — Also termed evidential fact. 3. See fact 
in evidence. 
exonerative fact (eg-zon-ar-a-tiv or -ay-tiv). A dives- 
titive fact that extinguishes a duty. 
extinetive fact. See divestitive fact. 
fabricated fact. See fabricated evidence under evi- 
DENCE. 
fact in evidence. A fact that a tribunal considers in 
reaching a conclusion; a fact that has been admit- 
ted into evidence in a trial or hearing. — 
written fact-in-evidence. — Also termed evidentiary 
fact. 

“A fact-n-ovidence, of, briefly, evidence, signifies any facts 
rod by te tigunal fo. data to ‘persuade thom to 
seach 8 reasoned belisf a prebandum. process 
thought by which the tribunal reasons from fact to proban- 
dum Is termed .” Jahn ‘one A Students’ 
Textbook of the Law of Evidence 7 (1938). 
fact in issue. (usu. pl.) 1. Hist. A fact that one party 
all and that the other controverts. 2. A fact to 
be determined by a fact-trier; prosaxpum. — Also 
written fact-in-issue. — Also termed principal fact. 
“A factin-issue ts a fact as to the 


term im to Leds Pe 
the convenient single word." John H. Wigmore, A Students’ 
Textbook of the Law of Evidence 7 (1835). 


fact in pais, See ancient fact. 
fact material to risk. Insurance. A fact that may 


increase the risk and that, if disclosed, might in- 
duce the insurer elther to decline to insure or to 
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uire a higher premium. [Cases: Insurance 
@=0958, 2963" C,].S. Insurance §§ 549, 565, 580, 
582, 586, 760.) 


foundational fact. See predicate fact. 


immaterial fact. A fact that is not relevant to a 
matter in issue. . 


impositive fact. An investitive fact that imposes 
duties. 

inferential fact. A fact established by conclusions 
drawn from other evidence rather than from di- 
rect testimony or evidence; a fact derived logically 
from other facts. (Cases: Evidence 595. CJS. 
Evidence §§ 1300, 1341.] 


investitive fact (in-ves-te-tiv). A fact that confers 
rights. —- Also termed collative fact (ke-lay-tiv). 


judicial fact. A fact that the court accepts as 
proved without hearing evidence. See JuDICTAL No. 
tice. [Cases: Criminal Law @304; Evidence 1. 
C.J.S. Criminal Law § 657; Evidence §§ 8-11, 106.] 


jurisdictional fact. (usu. pl.) A fact that must exist 
for a court to properly exercise its jurisdiction over 
a case, party, or thing. See jURISDICTIONAL-FACT DOC- 
TRINE. 


legal fact. A fact that triggers a particular legal 
cunsequeiice. 


legislative fact. A fact that explains a particular 
law's rationality and that helps a court or agency 
determine the law's content and application. © 
Legislative facts are not ordinarily specific to the 
parties in a proceeding. Cf. adjudicative fact. 3 
aig agach fact Includes matters needed to construe siat- 
u php Be cltrererag cos on 
whan called upon to ‘legislate.’ latter might 
Inctucte the fact that spouses will communicate fess # they 
are not granted a privilege covering thelr confidences, or 
compelled o testy dgainat each other — facta which might 
a ~~ 
be useful In helping a court decide whether to create or 


continue a co marital .... Obviously, 
t ots oh Ole ais Gn fot and Canal toot te 


criterion of the Rute (Fed. R. Evid. 201], nar 
-are required to.” Paul F. Rothstein, The Federal 
of Evidence 35-36 (3d od. 2003). 


material fact. A fact that is significant or essential 
to the issue o1 matter at hand. [Cases: Evidence 
143; Federal Civil Procedure €°2470.1; Judg- 
ment @181(2). C.J.S. Evidence §§ 197, 201-204.] 


minor fact. A subordinate fact or circumstance. 


operative fact. 1. A fact that affects an existing 
legal relation, esp. a legal claim. © When applying 
the hearsay rule, this term distinguishes between 
out-of-court statements that are operative facis 
(e.g., a party’s saying “I agree to reimburse you” 
in a case for breach of oral contract), and hearsay, 
out-of-court statements that only relate to opera- 
tive facts (e.g., “Joel told me Mike said he would 
reimburse me"). 2. A fact that constitutes the 
transaction or event on which a claim or defense is 


fact. A fact having a physical existence, 
such as a fingerprint left at a crime scene. 


predicate fact (pred-o-kit). 1. A fact from which a 
presumption or inference arises. 2. A fact neces- 


fact-finding 


sary to the operation of an evidentiary rule. @ For 
example, there must actually be a conspiracy for 
the co-conspirator exception to the hearsay rule to 
apply. — Also termed foundational fact; evidentiary 
fact. (Cases: Evidence €53. C.J.S. Evidence §§ 2, 
130-132, 134, 1841.] 


primary fact. A fact that can be established by 
direct testimony and from which inferences are 
made leading to ultimate facts. See ultimate fact. 


principal fact. See fact in issue, ultimate fact. 

private i bag A fact that has not been made public. 
@ Whether a fact is pve often arises in invasion- 
of-privacy claims. Ct. public fact. 

prebative fact (proh-ba-tiv). A fact in. evidence 
used to prove an ultimate fact, such as skid marks 
used to show speed as a predicate to a finding of 
negligence. 

psychological fact. A fact that is related to mental 
state, such as motive or knowledge. 

public fact. For the purpose of an invasion-of- 
privacy claim, a fact that is in a public record or in 
the public domain. Cf. private fact. (Cases: Torts 
@>8.5(7). C.J.S. Right of Privacy and Publicity §§ 6, 
12-14, 16, 22-24, 26-27, 29, 31, 39, 42.] 


relative fact. A fact incidental to another fact; a 
minor fact. 


simulated fact. A fabricated fact intended to mis- 
lead; a lie. 


translative fact (trans- or tranz-lay-tiv). A fact by 
means of which a right is transferred from one 
erson to another; a fact that fulfills the double 
unction of terminating one person's right to an 
object and of originating another's right to it. 


transvestitive fact. A fact that is simultaneously 
investitive and divestitive. : 
“When a transfers the rights he has to another, the 
transfer chests t him of the potestas, and invests that other 
Neadbie Dc ypodepe nbs We Secr ot eo 
potestas. A new descriptive term [is wanted, after 

the analogy of the other words, ‘transvestitive’ has been 
onined for the purpose.” W.A. Hunter, A Systematic and 
Historical Exposition of Roman Law 141 (4th ed. 1902). 
ultimate fact. A fact essential to the claim or the 
defense. — Also termed elemental fact; principal fuct. 


undisputed fact. An uncontested or admitted fact. 
vestitive fact. See dispositive fact (1). 
facta (fak-ta). [Latin] pi. FacruM. 


fact-finder. One or more persons — such as jurors in 
a trial or administrative-law judges in a hearing — 
who hear testimony and review evidence to rule on a 
factual issue. — Also termed finder gf fact; fact-trier or 
trier of fact (in a judicial proceeding); fact-finding 
board (for a group or committee). See FINDING OF 
FACT. 


fact-finding. 1. The process of taking evidence to 
determine the truth about a disputed point of fact. 
2. Int'l law. The gathering of information for pur- 
ses of international relations, including the peace- 

ul settlement of disputes and the supervision of 
international agreements. © Examples of fact-finding 
include legislative tours and the acquisition of infor- 


fact-finding board 


mation i pall for making decisions at an interna- 
tional level. — Also termed inquiry. 
“[Flact-fnding must be as Impartial and as fair to the 
patos Waben tna elys task oe not merely A 
gthtoal reason, bat in order to maximise the 
Ee ee eee cee oe 
those bodies that assembtie prosecutorial evidence.” Thom- 


Am, J. Intl L. 308, 310 (1980). 


3. A method of alternative dispute resolution in 
which an impartial third party determines and stud- 
ies the facts and positions of disputing parties that 
have reached an impasse, with a view toward clari- 
fying the issues and helping the parties work 

rough their dispute. (Cases: Arbitration ©1. 
C.J.S. Arbitration §8§ 2-3.) 


fact-finding board. See FACT-FINDER. 


faction. A number of citizens, whether a moore) ora 
minority, who are united and motivated 


a com- 
mon impulse or interest that is adverse to the rights “7. 


of others or to the permanent or aggregate interests — 
of the community. @ This definition ts adapted from 
The Federalist, No. 10. 


factio testamenti (fak-shee-oh tes-to-men-t1). See TEs- 
TAMENTI FACTIO. 


fact issue. See issue of fact under issue (1). 


facto (fak-toh), adj. In or by the fact. See pe Facto; ipso 
FACTO. 


facto et animo (fak-toh et an-a-moh). [Latin} In fact 
and intent <taking possession facto et animo>. 


factor, n. 1. An agent or cause that contributes to a 
particular result <punishment was a factor in the 
court's decision>. 2. An agent who is employed to 
sell property for the principal and who pussesses or 
controls the property; a person who receives and 
sells goods for a commission <a factor was employed 
to sell goods for the company>. @ A factor differs 
from a broker because the factor Les or con- 
trols the property. — Also termed commission mer- 
chant; del credere bailiff. Cf. wroxer. [Cases: Factors 
1. CJS. Agriculture §§ 163, 165, 178.) 


3. One who buys accounts receivable at a discount 
<the company sold its receivables to a factor at only 
5% of their stated value>. 4. A garnishee <the 
factor held $400 of the debtor's propery when the 
writ of garnishment was served>. [Cases: Garnish- 
ment €[3-24.] 5. A person in charge of managing 
property, esp. real property. 
judicial factor. Scots law. An administrator or factor 
specially appointed by the Court of Session to 
manage an estate. 
factorage. 1. The compensation paid to a factor for his 
or her services. (Cases: Factors 644. C.].S. Agricul- 
ture §§ 171-173, 176-177.] 2. The business of a 
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factor. (Cases: Factors €1, 5. C.j.S. Agriculture 


§§ 163, 165, 178.] 


factoring, n. The buying of accounts receivable at 2 
discount. @ The. price is discounted because the 
factor (who buys them) assumes the risk of delay in 
collection and loss on the accounts receivable. 
{[Cases: Factors 1, 5, 10. C.].S. Agriculture §§ 163. 


165, 178.) 
factorize (fak-ta-riz), ul. 1. GARNISH (2). 2. GARNISH (3). 


factorizing trae A procedure or Icgal process by 
which a th 


[{Cases: Garnishment © 1.] 


“In Vermont and Connecticut, the (garnishee) is atso some- 


trang proce Chain Ov CntaA Vet an Si 
Fe aia In the United States § 451, at 


Law of Suits 
388 (7th ed. 


factor’s act. A statute protecting one who buys goods 


from a factor or agent by creating the presumption 
that the agent was acting on the owner's behalf anc 
with the owner's approval. [Cases: Factors ©°58.] 

factor’s lien. See 11EN. 

factory act. A statute that regulates workers’ hours, 
health, and safety. See FAIR LABOR STANDARDS ACT. 

fact pleading. See code pleading under FI.EADING (2). 

fact question. See QUESTION OF FACT. 

fact-trier. See FACT-FINDER. 

factual cause. See but-for cause under CAUSE iv. 

factual impossibility. See impossisiuiry. 

factual presumption. See presumplion of fact under vee. 
SUMPTION, 

factum (fak-tam), 1. [Latin] 1. A fact, such as a per- 
son's physical presence in a new domicile. 2. An uct 
or deed, such as the due execution of a will. ¢ Over 
time, factum in-this sense came to mean “charter” — 


that is, the ac or deed of conveying land, reduced to 
written form. See fraud in the factum under Fraup. 


“(Ht is only a short to holding as a matter of law that a 
‘deed’ "ant bya deed ft brane men Hg to 
mean a sealed piece of parchment — an opera! 
force of its own which intentions never so piain- 
UHM sag i Mtdacr abt org and di of the 
, what Is done 
be undone by ‘dead.’ "' 2 Frederick 


& Frederic Wi Mattand, The of Engiish Law Before 
the Time of Echwerd 1220 (20 ed. 1069). 

factum imprestabile (fak-tom im-pres-tay-ba-lee). 

[Law Latin) Hist. An act that cannot be performed: 

an impossibility. 

factum juridicum (fak-tam juu-rid-i-kem). [Latin] A 

juridical fact. 

factum probandum (fak-tom pro-ban-dam). [Latin] 

A fact to be proved. 


direction. 
Practical purposes as existent and Is offered as the 
Ponstdarston of the bibunel Ths tater brought towers 


ird party, rather than the creditor, at- 
taches a debtor's property; GaknistimenT. — Also 
termed trustee process; process by foreign «altachwment. 


at A AS Se NNEC HS 


NV atiee ee te 


mate een PO Te 
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as a reality for the pu ot convi ‘the tribunal that 
the former {9 also a fealty." John Henry ore, Evidence 
in Trials at Common Law § 2, at 14-15 ‘eter Tilers ed., 
aria probans (fak-tam proh-banz). [Latin] A Bro- 
tive or evidentiary fact; a subsidiary fact tending 
to prove a principal fact in issue. 
factum wm et recens (fak-tam proh-pree-am 
et ree-senz). [Law Latin] Hist. One's own act re- 
cently performed. : 


3. A statement of facts. 4. prier (1). Pl. facta. 


factum of a will. The formal ceremony of making a 
will; a will's execution by the testator and attestation 
by the witnesses. 

fact work product. See work PRODUCT. 


facultative certificate (fak-al-tay-tiv). Insurance. A con- 
tract of reinsurance separately negotiated to gaver 
risks under a single insurance policy. @ Facultative 
reinsurance allows the reinsurer the “faculty” of 
assessing and possibly rejecting a particular risk (esp. 
if underwriting information is inadequate). (Cases: 
Insurance 3605. C.J.S. Insurance § 1504.] 
facultative reinsurance. See REINSURANCE. 

faculties. Hist. Eccles. law. 1. An authorization granted 
to a person to do what otherwise would not be 
allowed. 2. The extent of a husband's estate; esp., 
the ability to pay alimony. See ALLEGATION OF FACUL- 
TiEs. 


failure 


8. To lapse <the bequest failed as a result of ademp- 
tion>. 


failed devise. See lapsed devise under DEVISE. 


failed gift. 1. See lapsed devise under bevise. 2. See 
lapsed legacy under LEGACY. 


failed legacy. See lapsed legacy under LEcACY. 
failing circumstances. See INSOLVENCY. 


failing-company doctrine. Antitrust. The rule that al- 
lows an otherwise proscribed ar ie or acquisition 
between competitors when one is bankrupt or near 
failure. 15 USCA §§ 12-27. — Also termed failing- 
firm defense.-(Cases: Monopolies €@20(1). C.J.S. Mo- 
nopolies §§ 106-111, 115-116, 125.] 
“The 1992 guidelines provide a limited defense for falling 
frma and fling cveion of fia. The defense 6 avalabla 
if impending would cause the assets of cne to 
leave the market if tha merger does not occur. Thus to 
establish a falling firm defense, the parties must show that 
the falling firm cannot (1) meet its financial obligations, (2) 
reorganize in bankruptcy, and (3) find another buyer whose 
purchase of the firm would pose lesser anticompetitive 
disks. The parties must further show that (4) without tie 
er, the falling firm's assets will exit the market." Ernest 
Gell & Viillam E. Kovacic, Antitrust Law and Econamics 
ina flutshell 388-99 (4th ed. 1994). 


fail position. A situation existing when, after all trans- 
actions in a security have been netted out, 2 broker 
owes another broker more securities than it has 
coming in from other firms. 


failure. 1. Deficiency; lack; want. 2. An omission of an 


Faculties, Court of. See cougt OF FACULTIES. 
Faculties, Master of the. See MASTER OF THE FACULTIES. 
Faculty of Advocates. Scols law. The society compris- 


expected action, occurrence, or performance. See 
LAPSE (2). 


failure of a condition. The nonoccurrence of an 
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ing the members of the Scottish bar. © Unlike the 
English bar, the advocates do not have chambers, 
but all share the facilities of Advocates’ Library in 
Parliament House. 


faderfium (fal:-thar-fee-am). Hist. A marriage gift to’ 


the bride from her father or brother. 


faeder-feoh (fah-thar-fee). Hist. Property brought by 2 
wife to her husband at marriage. @ If the husband 
died, the property reverted to the widow if the heir 
of the deceased husband refused consent to her 
second marriage. The property reverted to the wid- 
ow’s family if she returned to them. 


faggot. Hist. 1. A piece of firewood used to burn a 
heretic alive. 2. An embroidered figure of a faggot, 
required to be worn by heretics who had recanted. 


fail, n. A transaction between securities brokers in 
which delivery and payment do not occur at the 
prescribed time, usu. on the settlement date. — Also 
termed fail contract. 


fail to deliver. The nondelivery of securities from a 
ans broker tq a buying broker by the settlement 
ate. 

fail to receive. The failure of a buying broker to 
receive delivery of securities from the selling bro- 
ker by the settlement date. 

fail, vd. 1. To be deficient or unsuccessful; to fall short 
<they failed to settle the dispute>. 2. To become 
insolvent or bankrupt <two banks failed last week>. 


event that has been made a condition of the con- 

tract. © The usual result is that one or both of the 
arties do not have to perform because of the 
ilure of the condition. 


failure of consideration. See FAILURE OF CONSIDER- 
ATION. 


failure of good behavior. A civil servant's act that is 
ground for removal. (Cases: Officers and Public 
Employees 69.7. C.J.S. Officers and Public Em- 
plovees §§ 133, 164-166.) 


failure of issue. See FAILURE OF ISSUE. 
failure of justice. See MISCARRIAGE OF JUSTICE. 


failure of proof. A party’s not having produced 
evidence establishing a fact essential to a claim or 
defense. 


failure of title. A seller's inability to establish a 

claim to the property contracted for sale. Cf. 
clear title under TrrLe (2. [Cases: Vendor and Pur- 
chaser €129(1). CJ.S. Vendor and Purchaser 
§§ 314-319, 321-322.) 


failure of trust. The invalidity of a trust because 

the instrument creating it has a defect or because 

of its illegality or other legal impediment. (Cases: 

ae © 68. C.J.S. Trover and Conversion §§ 129, 
J 


failure of will. The invalidity of a will chat was not 
executed with necessary statutory formalities. 


failure of consideration 


failure otherwise than on the merits. The defeat of 
a plaintiff's claim by a procedural device without a 
decision on the existence of the claim's elements. 
Sailure to bargain collectively. An employer's refus- 
al to discuss r issues as a dion [Cases: 
Labor Relations €°388. C.J.S. Labor Relations 
§§ 153-154, 159-160, 391-395, 397.] 


failure to claim. Patents. A tinding by the U.S. 
Patent and Trademark Office or by a court that a 
patent applicant or patentee has forfeited the right 
to broader protection by not piney Tageoapnn 
for some disclosed subject matter. @ Any art out- 
side the explicit claims, including foreseeable alter- 
ation of the claimed structure, is considered dedi- 
cated to the public domain. 
failure to make delivery. Nondelivery or misdeliv- 
ery. 
failure to meet obligations. 1, BANKRUPTCY (4). 2. IN- 
SOLVENCY. 

ailure to perform. A party's not meeting its abli- 
obscoil afro Gontrack See CONTRACT a (Cases: 
Contacts ©261(1), 312(1), 315. C_J.S. Contracts 
§$§ 467, 470, 472, 480, 561.) 


failure to state a cuuse of action. A plainutl’s not 
having alleged facts in the complaint sufficient to 
maintain a claim. © This failure warrants dismissal 
of the complaint. [Cases: Pleading 48. C_}.S. 
Pleading $§ 116-124, 132-133.) 

failure to . A party's — esp. a criminal defen- 
dant's — decision not to testify. @ Under the Fifth 
Amendment, the prosecutor and the judge cannot 
comment to the jury on a criminal defendant's 
failure to testify. But comments on the failure are 
usu. permissible in a civil case. (Cases: Criminal 
Law @317; Evidence ©76; Witnesses G88. 
C.J}.S. Criminal Law 8§ 641-644, 705-706; Evidence 
§§ 174-175.) 


failure of consideration. A seriously deficient contrac- 
tual performance that causes a contract’s basis or 
inducement to cease to exist or to become worthless. 
® Scholars disapprove of this term as misleading, 
since failure of performance is more accurate. Unlike 
consideration, the phrase failure of consideration relates 
not to the formation of a contract but to its perform- 
ance. See CONSIDERATION (1). Cf. WANT OF CONSIDER- 
ATION. [Cases: Contracts €°83, 260, .309(1). C.].S. 
Contracts §§ 133, 466, 520-522, 524.) 

Indicata how the term fs used. # C 
structure for O and O promises to make 
payment the work is compitated, @t ts clear that there Is 
rentlnphar on both sides of this contract aint 

@ contract was formed upon the exchanga 
if G fails to perform, tha result is sometimes 
‘failure of consideration.’ ‘Failure of consideration’ 


“An illustration will help 
to bulld a 


estocsy Su Sopons Concer Te ee et ee 
’ sense an unn 
consideration’ oer wor mgt 


Sparaive . Calamari Perillo, 
Law of Contracts § 11-21, at 474-75 (3d ed. 1887). 


partial failure of consideration. A party's incom- 
plete performance of a contract with multiple, 
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severable performances, so that if some of the 
performances are not accomplished, the appropri- 
ate part of the agreement can be apportioned to 
whatever has been completed. (Cases: Contracts 
86, 260. C.J.S. Contracts §§ 84, 133, 135, 466.) 
total failure of consideration, A situation in which 
the contract is indivisible so that a complete lack of 
consideration voids the contract. (Cases: Contracts 
85, 260. C.J.S. Contracts §§ 134-135, 466.) 


failure of good behavior. See FAILURE. 


ligi 
tate. — Also jermied wpe Aen issue; definite failure 


of issue; 


ult of issue 


a . 
and pe: pr 14-16. C_].S. Descent and Distribu- 
tion §§ 14-15, 20-21.] 


“There has been conside! 
several 


jusion 

wotally a dead letter. The English 
constructional preference for indefinite failure by statute in 
the ninsteenth century." Thomas F. Bergin & Paul G. Has- 
kell, Preface to Estates in Land and Future interests 238-37 
(20 ed. 1884). 
indefinite failure of issue. A failure of issue when- 
ever it happens, without any certain period within 
which it must papper: (Cases: Descent and Distri- 
bution © 14, 57, 58. C.J.S. Descent and Distribution 
§§ 14-15, 63.] 


failure of justice. See s1SCARRIAGE OF JUSTICE. 
failure of proof. See FAILURE. 
failure-of-proof defense. The defense that a party's 


proof does not establish a fact essential to a claim or 
defense. 


failure of record. Hist. In a trial by record, a party's 


inability to produce the record and thereby prove a 
pleading; an absence of proof to support a party's 
leading. @ The other party was entitled to summary 


judgment. See trial by record under TRuaL. 
failure of title. See FAILURE. 
failure of trust. See FAILURE. 
failure of will. See Fatture. 
failure otherwise than on the merits. See FAILURE. 
failure to bargain collectively. See Faiuge. 
failure to claim. See rAil.uRE. 
failure-to-disclose-best-mode rejection. See a¥yec:110N. 
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failure to make delivery. See FAILURE. 

failure to meet obligations. 1. BANKRUPTCY (4). 2. INSOL- 
VENCY. ; 

failure to perform. See FAILURE... 

failure-to-perform exclusion. See EXCLUSION (3). 


failure to protect. Family law. The refusal or inabilit 
of a parent or guardian to prevent abuse of a chil 
under his or her care. 


failure to state a cause of action. See FAILURE. 


failure-to-supervise statute. See PARENTAL-LIABILITY 
STATUTE. 


failure to testify. See FAILURE. 


failure to thrive. Family law. 1. A medical and psycho- 
logical condition in which a child's height, weight, 
and motor development fall significantly below ayer- 
age growth rates. @ Failure to thrive is sometithés 
asserted as a ground for alleging abuse or neglect by 
a parent or caregiver. 2. A condition, occurrin, 
during the first three years of a child's life, in whi 
the child suffers marked retardation or ceases to 
grow. — Abbr. FTT. 


faint action. See FEIGNED ACTION. 


faint erie A false, fraudulent, or collusive manner 
of pleading. 

fair, adj. 1. Impartial; just; equitable; disinterested 
<cveryone thought that Judge Jones was fair>. 2. 
Free of bias or prejudice <in jury selection, the 
lawyers tried to select a fair and impartial jury>. 


fair, n. Hist. A privileged market for the buying and 
selling of goods. @ A fair was an incorporeal heredit- 
ament granted to a town by royal patent or franchise 
or established by prescription. The franchise to hold 
a fuir conferred important privileges, and a fair, as a 
legally recognized institution, possessed distinctive 
legal characteristics, most of which are now obsolete. 
Cf. market overt under MARKET. 


fair-and-equitable requirement. Bankruptcy. A Bank- 
ruptcy Code standard requiring a forced, noncon- 
sensual Chapter 1! plan (a “cramdown” plan) to 
eel adequately for each class of interests that 
as not accepted the per © In determining whether 
a cramdown plan is fair and equitable and thus can 
be confirmed, a bankruptcy court must apply the 
Code's detailed statutory criteria, consider the plan 
as a whole, and weigh all the circumstances sur- 
rounding the treatment of each impaired class of 
interests. In addition to the fair-and-equitable re- 
quirement, the Chapter 1] cramdown plan must (1) 
be accepted by at lezst one impaired class of claims, 
and (2) not discriminate unfairly among impaired 
classes that have not accepted the plan. 11 USCA 
§ 1129(b). See crampown. [Cases: Bankruptcy 
3563. C.J.S. Bankruptcy § 396.] 


fair and impartial jury. See impartial jury under jury. - 
fair and impartial trial. See Farr TRIAL. 
fair and proper legal assessment. See EQUALIZATION (2). 


fair and reasonable value. See fair market value under 
VAI.UE (2). 


Fair Labor Standards Act 


fair and valuable consideration. See fair consideration 
under CONSIDERATION (. aS de 

fair averaging. The process of assessing taxes by using 
the average of the amount and price of goods ac- 
quired over a 12-month period rather than the 
amount and price at a particular time of the year. 


fair cash market value. See fair market value under VAL- 
UE (2). 


fair cash value. See fair market value under VALUE (2). 


fair comment. A statement based on the writer’s or 
speaker's honest opinion about a matter of public 
concern. @ Fair comment is a defense to libel or 
slander. [Cases: Libel and Slander €48(1). C.J.S. 
Libel and Slander; Injurious Falsehood §§ 91-92, 96, 
98, 102-104.) 


fair competition. See COMPETITION. 
fair consideration. See CONSIDERATION (1). 


Fair Credit Lanege 3 Act. A federal law that facilitates 
the correction of billing errors by credit-card compa- 
nies and makes those companies more responsible 
for the quality of goods purchased by cardholders. 
15 USCA 8§ 1666-1666}. [Cases: Consumer Credit 
@30. C.J.S. Interest and Usury; Consumer Credit 
§§ 317-318.) 


fair-credit-reporting act. A federal or state law that 
regulates the keeping of credit reports and ensures 
the right of consumers to get and correct their credit 
reports. @ The federal Fair Credit Reporting Act was 
enacted in 1970. 15 USCA §8§ 1681-168lu. (Cases: 
Credit Reporting Agencies 1-4. CJ.S. Credit Re- 
porting Agencies; umer Protection §§ 2-22.] 

fair-cross-section requirement. Constitutional law. The 
principle that a grt right to an impartial jury, 
guaranteed by e Sixth Amendment, includes a 
requirement that the pool of potential jurors fairly 
represent the composition of the jurisdiction's popu- * 
lation. © The pool of potential jurors need not 
precise) match the composition of the jurisdiction. 

ut the representation of each group must be fair — 

no group should be systematically excluded or un- 
derrepresented. A minimal doreniy ie a particular 
group's representation, such as an absolute disparity 
of 10%, will not ordinarily violate this principle 
unless some aggravating factor exists. See DUREN 
TEST; ABSOLUTE DISPARITY; COMPARATIVE DISPARITY; STA- 
TISTICAL-DECISION THEORY, [Cases: Jury @°33(1.1). 

C.J.S. Juries §§ 269-273, 279, 306.] 


fair dealing, n. 1. The conduct of business with full 
disclosure, usu. by a corporate officer with the cor- 
poration. (Cases: Corporations 314, 316. CJ.S. 
pi een §§ 507, 510.) 2. A fiduciary’s transacting 
of business so that, although the fiduciary might 
derive a personal benefit, all interested persons are 
fully apprised of that potential and of all other 
material information about the transaction. Cf. sevr- 
DEALING. 3. Canadian law. FAIR USE. 

fair hearing. See HEARING. 

Fair Labor Standards Act. A federal law, enacted in 
1988, that regulates minimum wages, overtime pay. 
and the employment of minors. 29 USCA 
§§ 201-219. — Abbr. FLSA. [Cases: Labor Relations 
$1102. C.].S. Labor Relations § 1018.) 


fairly-debatable rule 


fairly-debatable rule. 1. Insurance. In some states, a 
test that requires an insurer to have a plausible basis 
for denying a claim to avoid bad-faith liability. 
[Cases: Insurance €93336. C.J.S. Insurance §§ 1163, 
1342, 1576, 1578-1581.) 2. Zoning. A doctrine that 
bars a court from interfering with a zoning decision 
that is supported by substantial evidence, although it 
is one on which reasonable minds can differ. © A 
court will not interfere with a decision supported by 
substantial evidence. (Cases: Zoning and Planning 
602, 605, 703. C.J.S. Zoning and Land Planning 
§ 273.) 


fair market price. See fair market value under VALUE (2). 
fair market value. See VALUE (2). 


fairness doctrine. A former FCC rule that required 
the broadcast media to furnish a reasonable oppor- 
tunity for discussion of conflicting views on issues of 
public importance. © The FCC abandoned the fair- 
ness doctrine in 1987. Cf. EQUAL-TIME DOCTRINE. 
(Cases: Telecommunications €435. CJ.S. Tele- 
graphs, Telephones, Radio, and Television §§ 178-179, 
183-187.] 


fair notice. See NOTICE. 


* fair on its face. (Of a document) having the appear- 
ance of being regular or legal and not capable of 
being shown to be defective without extraneous evi- 
dence. 

fair persuasion. See PERSUASION. 

fair play. Equity, candor, and fidelity in dealings with 
another. ; 

fair play and substantial justice. The fairness require- 
ment that a court must meet in its assertion of 
personal jurisdiction over a nonresident defendant 
to comport with due process. International Shoe Co. v. 
Washington, 326 U.S. 310, 66 S.Ct. 154 (1945). See 
MINIMUM = CONTACTs. ([Cases: Constitutional Law 
€>305(5). C.J.S. Constitutional Law § 1151.]J 


fair p derance of the evidence. See PREPONDER- 
ANCE OF THE EVIDENCE. 


fair rate of return. See RATE OF RETURN. 


cinrepert privilege. A defense to liability for publish- 

ing defamatory matter from a report of an official or 
judicial proceeding, when the report is a full, fair, 
and accurate account of the proceeding. [Cases: Li- 
bel and Slander 39, 42. C.J.S, Libel and Slander; 
Injurious Falsehood §3 69-70, $9-100, 103.) 


fair representation. Labor law. Union representation 
that adequately covers all union members in collec- 
tive bervining and in the lodging of grievances, 
[Cases: r Relations €9219, 221. C.j.S. Labor 
Relations §§ 213-214.) 

fair return on investment. See RETURN. 

fair sale. See SALE. 


fair-share membership. See FINANCIAL-CORE MEMBER. 
SHIP. 

fair trade, n. Commerce conducted under a fair-trade 
agreement. 

fair-trade agreement. A commercial a ent that a 
seller will sell all of a producer's g at or above a 
specified minimum price. @ Fair-trade agreemems 
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were valid until 1975, when the Consumer Goods 
Pricing Act made them illegal. 15 USCA §§ 1, 45. 


fair-trade law. A state statute that protects and en- 
forces fair-trade agreements. © At one time, many 
’ states hae fair-trade laws. But when applied to inter- 
state commerce, the laws may violate the Sherman 
Antitrust Act, so most states have repealed them. 


fair trial. A trial by an impartial and disinterested 
tribunal in accordance with lar procedures; 
esp., a criminal trial in which the defendant's cunsti- 
tutional and legal rights are respected. — Also 
termed fair and impartial trial. 


fair use. ight. A reasonable and limited use of a 
copyrighted work without the author's permission, 
such as quoting from a book in a book review or 
using ves opainl aad . © Fair use is a defense 
to an infringement claim, depending on the follow- 
ing statutory factors: (1) the purpose and character 
of the use, (2) the nature of the copyrighted work, 
(3) the amount of the work used, and (4) the eco- 
nomic impact of the use. 17 USCA § 107. — Also 
termed private-use exception; (in Canadian law) fair 
dealing. (Cases: Copyrights and Inteilectual Property 
53.2. CJS. Copynghts and Intellectual Property 
8§ 45-46, 48-50.] 

ii whol 
io we is) the most poner recs Bly at H; vt 


681, 662 . 1938) (per curiam). 

“Falr use ts a judicial safety valve, courts to 
paige lapels hy emp eteadag prin ce 

them.” Paul Goldstein, Copyright's Highway oa 


fair value. See fair market value under VALUE (2). 


fair-value accounting method. Sce aCcOUNTING METH- 
oD. 


fair-value law. A statute allowing a credit against a 
deficiency for the amount that the fair market value 
of land exceeds the price at foreclosure. — Also 
termed fair-value legislation. (Cases: Mortgages 
€559(7), 561.7. C.J.S. Mortgages §§ 938, 943, 956.} 


fair warning. Criminal law. The requirement that a 
criminal statute define an offense with enough preci- 
sion so that a reasonable person can know what 
conduct is prohibited and so that a reasonably 
skilled lawyer can predict what conduct falls within 
the statute's scope. — Also termed fair notice. (Cases: 
Criminal Law €13.1(1). C.J.S. Criminal Law § 26.) 


fair wear and tear. See WEAR AND TEAR. 

fait (fay or fe). [Law French fr. Latin factum) Anything 
done; an act or deed. © The term fait accompli (fay or 
fe ta-kom-plee), meaning “a deed accomplished,” 
which is not merely legal, is related to this word. 


fait enrolle (fay or fe ton-rohl). (Law French) Hist. An 
enrolled deed of a sale of a freehold estate. 


faith and trust. See FIM FLAM. 


Faithfully Executed Clause. The clause of the U.S. 
Constitution providing that the President must take 
care that the laws are carried out faithfully. U.S. 
Const. art. II, § 3. (Cases: United States C926. CS. 
United States §§ 45-47.) 


faith-healing exemption. Family faw. In a child-abuse 
or chifd-negtect statute, a provision that a parent 
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false-association claim 


who provides a child with faith healing (in place of |” fall of the hammer. An auctioneer’s closing of bidding 


standard medical treatment) will not, for that reason 
alone, be charged with abuse or neglect. @ Nearly all 
states have enacted some form of faith-healing ex- 
emption. But the statutes differ greatly. For exam- 
ple, they differ on whether the exemption is avail- 
able as a defense to manslaughter or murder 
charges brought against a parent whose child dies as 
a result of the parent's having refused to consent to 
medical treatment. — Also termed religious-exemplion 
statute; spiritual-treatment exemption. Cf. medical neglect 
under NEGLECT. ‘ 


fake, n. Something that is not what it purports to be. 
See FORGERY (2); IMPOSTOR. 


fake, vb. To make or construct falsely. See counter. 


Falcidian law (fal-sid-ee-an). Roman law. A law pre-< 
scribing that one could give no more than three-« 
fourths of one’s property in legacies and that the 
heirs should receive at least one-fourth (the Falcidi- 
an portion). @ If the testator violated this law, the 
heir had the right to deduct proportionally from 
each legatee as necessary. The law, proposed by the 
Roman tribune Falcidius, was cnacted in 40 ac — 
Also termed lex Falcidia. See vecrrime. 

“A number of small tegacies mi either] leave 
podene tee the Rel Worl take fio pane 1 as to 
seem valuectess in his eyas. But a Falcidian law, passed In 
the year 40 ac, Ltopgeleed oh do dapency caren) Aebnetroo 
secured to the heir a quarter of the nat value of the estate; 
the legatees could obtain only three-quarters: H the jegatees 
named In the will to more than this, they were 
diminished by proportional reductions.... Few dbepigried 


have accomplished their purpose more satistactorily 
the Falcidian law, which remained in force ke Hm - 


of the emp're, and holds an tm 
system of Justinian.” James Hadley, rodiouen to Roman 
Law 321-22 (1881). 


Falcidian portion. Roman law. The one-fourth part of 
an estate that one or more instituted heirs are enti- 
tled to retain. La. Civ. Code art. 1494. — Also 
termed quarta Falcidiana. See forced heir under HEIR; 
Lecrrie. Cf. QUARTA TREBELLIANICA. 


Falconer error. A trial court's failure to instruct the 
jury that a guilty finding on a manslaughter charge 
requires a on a murder charge. Falconer v. 
Lane, 905 F.2d 1129 (7th Cir. 1990). 


faldage (fahl-dij), n. Hist. 1. A landowner's right to 
require tenants to graze their sheep in designated 
temporary folds so that the manure will fertilize the 
field. — Also termed foldage; fold soc. 2. A sum of 
money paid to the landowner by a sheep-ownin 
tenant in lieu of keeping the animals in the land- 
owner's temporary fold. — Also termed faldfee. 


faldfee (fabid-fee), n. Hist. See FALDAGE (2). 


faldworth (fahld-warth), n. Hist. A person who resides 
in a rural community where everyone above a cer- 
tain age is responsible for the good conduct of all 
other members of the community and who has 
reached that age of responsibility. @ This was part of 
the frankpledge system. See DECENARY; FRANKPLEDGE, 

fallo (fahl-yoh), x. Spanish law. The mandate in a 
court's judgment; the dispositive sentence in a judi- 
cial pronouncement. 


<the bureau will be sold at the fall of the hammer>. 
® Traditionally, an auctioneer bangs a hammer, gav- _ 
el, or other object when bidding ts closed. In some 
circumstances, such as online auctions, a verbal an- 
nouncement that bidding is closed substitutes. 


Salsa causa. See CAUSA (2). ; 


falsa demonstratio (fal-so or fawl-sa dem-an-stray-shee- 
oh). Roman law. A false nay Doom an erroneous 
description of a n or thing in a legal instru- 
ment. @ Generally, a simple error in description, 
grammar, or spelling will not void an instrument or 
even a single provision in it (such as a bequest by 
will). — Also termed false demonstration. 


falsa moneta (fal-sa or fawl-so mo-nee-ta). Roman law. 
Counterfeit money. 


falsare (fal-sair-ee or fawl-), ub. [Law Latin] Hist. To 
counterfeit; to falsify. 


falsarius (fal-sair-ee-as or fawl-). (Law Latin} Hist. A 
counterfeiter. — Also spelled felcarious. — Also 
termed falsonarius. : 


false, adj. 1. Untrue <a false statement>. 2. Deceitful; 
lying <a false witness>. 3. Not genuine; inauthentic 
<false coinage>. @ What is false can be so by intent, 
by accident, or by mistake. 


false, vb. 1. Scots law. To make or prove false. 2. 
Archaic. FALSIFY (1). 


false action. See FEIGNED ACTION. 


false advertising, n. 1. The tortious and sometimes 
criminal act of distributing an advertisement that is 
untrue, deceptive, or misleading; esp., under the 
Lanham Trademark Act, an advertising statement 
that tends to mislead consumers about the character- 
istics, quality, or geographic urigin of one’s own or 
someone else’s goods, services, or commercial activi- 
ty. ©@ Under § 43(a) of the Lanham Act, false adver- 
using is actionable by anyone who reasonably be- 
lieves that he or she has been or is likely to be 

aaungce by the statement. An exaggerated opinion 

(‘pufting") is an immaterial statement and therefore 
not actionable. (Cases: Consumer Proiccticn 7; 
Fraud @1; Trade Regulation 870. CJ.S. Credit 
Reporting Agencies; Consumer Protection § 59.) 2. At 
common law, a statement in a defendant's advertis- 
ing about its own goods or services intended to 
deceive or confuse customers into buying those 
goods or services instead of the plaintiff's, and caus- 
ing actual damage to the plaintiff, esp. the loss of 
sales. — Also termed (in both senses) deceptive aduer- 
lising. 

false answer. See ANSWER (1). 

false arrest. See ARREST. 


false-association claim. Intellectual property. A claim 
based on the wrongful use of a distinctive name, 
mark, trade dress, or other device to misrepresent 
nsorship, origin of goods or services, or affilia- 
tion. @© The power to assert a false-association claim 
is not limited to trademark registrants. Any person 
who claims an injury caused by deceptive use of a 
trademark or its equivalent may have standing to 
bring suit. See 15 USCA § 1125(a)(1)(A). 


false character 


false character. Hist. The crime of impersonating a 
servant's master or mistress. See iMPOSTOR. 


false check. See bad check under CHECK. 


false claim. An assertion or statement that is untrue; 
esp., overbilling.  - 
False Claims Act. A federal statute establishing civil 
and criminal penalties against persons who bill the 
vernment falsely, deliver less to the government 
than represented, o: use a fake record to decrease 
an obligation to the government. 18 USCA 
§§ 286-387; 31 USCA §§ 3729-3733. @ ‘The Act 
may be enforced either by the attorney general or by 


a private person in a qui tam action. See qui TAN AC. 


tion. (Cases: United States €°120. CJS. United 
States §§ 205, 242, 272.] - 

false conflict of laws, See CONFLICT OF LAWS. 

false demonstration. See FALSA NEMONSTRATIO. 

false designation of origin. Trademarks. A mark, de- 
sign, or similar element that creates a misleading or 
erroneous impression of a good or oe source. 
(Cases: Trade Regulation €870(2). CJ.S. Patents 
§ 348,} 

false evidence. See false testimony under TesmMONyY. 

falsehood. A lie. See Lie; PeRjuRY. 

false impersonation. See mPERSONATION. 

false-implication libel. See tive. . 

false imprisonment. A restraint uf a person in a 
bounded area without justification or consent. © 
False imprisonment is a common-law misdemeanor 
and a tort. It applies to private as well as govern- 
menwal detention. Cf. false arrest under axnest. 
(Cases: False Imprisonment 2.] 

“(In the phrase fake Imprisonment.) false is ... used not In 

sense cf mendacious cr fallacious, but in 


the odinary 
less cenmon Soren lished sense of oes ne 
ar , as f false quantity, false e false 
taste, oe A.F.V. Heuston, Salmond on the Law of Torts 
123 1.38 (17th ed. 1977). 

“False imprisonment was a ai common law 


anor 
today. It ee 


an By 

contrast, a who Is sae arrested Is at the sama 

rer irepwtsonedt” Am. Jur. 2d False imprisonment 

false judgment. Hist. A writ filed to obtain review of a 

judgment of a court not of record. 

dgment given, a writ also of false judgment fies to 

the courts at Westminater to ichear and review the cause, 

and not a writ of error, for this is not a court of record ...." 

3 Wiliam Commentaries on the Laws al Eng- 
tand 34 (1768). 


false light. 1. Torts. In an invasion-of-privacy action, a 
pluinulf’s allegation that the defendant attributed to 
the plaintiff views that he or she does not hold and 
placed the plaintiff before the public in a highly 
offensive and untrue manner. @ If the matter in- 
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volves the public interest, the plaintiff must prove 
the defendant's malice. See invasion of privacy by false 
light under INVASION OF privacy. [Cases: Torts 8.5. 
C.J.S. Right of Privacy and Publicity § 2.) 2. (usu. pl.) 
Maritime law. A signal displayed intentionally to lure 


a vessel into danger. 18 USCA § 1658(b). — Also 


termed false light or signal. 
false making. See FORGERY (1). 


false-memory syndrome. The supposed recovery of 
memories of traumatic or stressful episodes that did 
not actually occur, often in session with a mental- 
health therapist. @ This term is most frequently 
applied to claims by adult children that repressed 
memories of prolonged and repeated child sexual 
abuse, usu. by parents, have surfaced, even though 
there is no independent evidence to substantiate the 
claims. Cf. REPRESSED-MEMORY SYNDROME. 


False Memory Syndrome Foundation. An organiza- 
tion of parents who claim that their adult children 
haye falsely accused them of childhood sexual abuse. 
@ The organization was formed for the purpose of 
aiding persons who claim to have been wrongly 
accused as a result of the recovery of repressed 
memories: — Abbr. FMSF. Cf. victims oF CHILD ABUSE 
LAWS, 


false misrepresentation. See MISREPRESENTATION. @ 
This phrase is redundant, since misrepresentation in- 
cludes the idea of falsity. 


false news. Hist. The misdemeanor of spreading false 
information that causes discord between the mon- 
arch and the people or between important people in 
the realm. 3 Edw. 1, ch. 34. 


false oath. See renjury. 


false personation. See false impersonation under iMreR- 
SONATION. 


false plea. See sham pleading under PLEADING WD. 


false pretenses. The crime of knowingly obtaining 
title to another's personal property by misrepresent- 
ing a fact with the intent to defraud. ¢ Although 
unknown to English comsnon taw, false pretenses 
became a misdemeanor under a statute old enough 
to make it common law in the United States. Mod- 
an eran depend make E aphid : feoey ora 
misdemeanor, ng on how valuable the pro; 
erty is..— Also seemed obtaining by fake 
pretenses; fraudulent . Cf. larceny by trick under 
LARCENY; EMBEZZLEMENT. [Cases: False Pretenses €1.] 


false promise. See promise. 


false rt. Criminal law. The criminal offense of 
informing law enforcement about a crime that did 
not occur. (Cases: Obstructing Justice G7. C.]S. 
Obstructing Justice or Governmental Administration §§ 4, 
10, 12-29, 31-32, 38.) 


false representation. See misREPRESENTATION. 


false return. 1. A process server's or other court 
official's recorded misrepresentation that process 
was served, that some other action was taken, or that 
something is true. See ReruRN (2. [Cases: Process 
132-144, 153, 160. C.].S. Process §§ 79-85, 87-91, 
94, 96-97.) 2. A tax return on which taxable income 
is incorrectly reported or the tax is incorrectly com- 
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puted. See tax RETURN. (Cases: Internal Revenue 
$4480. C.J.S. Internal Revenue § 635.) : 


false statement. See STATEMENT. 
false swearing. See PERJURY. 

false testimony. See TESTIMONY. 
false token. See TOKEN. ; 
false verdict. See vervicr. 


false weight. (usu. pl.) A weight or measure that does 
not comply with governmentally prescribed stan- 
dards or with the prevailing custom in the place and 
business in which the weight or measure is used. 
(Cases: Weights and Measures 10. C.J.S. Weights 
and Measures §§ 9, 14.} 


falsi crimen. See CRIMEN FALSI. 


falsify, vd. 1. To make something false; to counterfeit 
or forge <the chiropractor falsified his records to 
help the plaintiff>. — Also termed (archaically) false. 
See COUNTERFEIT; FORGERY. 2. Rare. To prove some- 
thing to be false or erroneous <their goal in the 
appeal was to falsify the jury's verdict>. — falsifica- 
tion, n. 

falsifying a record. The crime of making false entries 
or otherwise tampering with a public record with the 
intent to deceive or injure, or to conceal wrongdo- 
ing. 18 USCA §§ 1506, 2071, 2073; Model Penal 
Code § 224.4. (Cases: Fraud €°68; Records €22. 
C.J.S. Records §§ 32, 57-59.) 


falsing of dooms, n. See APPEAL (). 


falsity, n. 1. Something (such as a statement) that is 
false. See Lie. 2. The quality of being false. See FaLse. 


falsonarius. See FArsarits. 


falso retorno brevium (fal-soh (or fawl-soh] ri-tor-noh 
bree-vee-am). (Law Latin) Hist. A writ against a 
sheriff for falsely returning a writ. 


falsurm (fal-sam or fawl-sain), n. [Latin] Roman law. 1. A 
false statement. See crimen falsi under CRIMEN. 2. A 
crime involving forgery or falsification. @ Until the 
later Roman Empire, the term applied to both docu- 
ments and counterfeited coins. 


Salsus in uno doctrine (fal-sas [or faw:- ..as] in yoo-noh). 
(fr. Latin falsus in uno, falsus in omnibus “fale in one 
thing, false in all”) The principle that if the jury 
believes that a witness's testimony on a material issue 
is intentionally deceitful, the jury may ph rd all 
of that witness's testimony. [Cases: Trial 6187, 210; 
pegs €>317. C.J.S. Trial §§ 505, 571; Witnesses 

570. 


“{T]here is an old maxim ‘falsus in uno, falsus in omnibus’ 
In one thing, false in all), which is often much overem- 


counsel, though it is recogn 
courts In thet charges to Te ky. Bul this Te ony tear 
, be discarded.” John H, 
( , A Students’ Textbook of the Law of Evidence 181 
faltering-company exception. A provision in the 
Worker Adjustment and Retraining Notification Act 
exempting an employer from giving the required 
60-day notice for a plant shutdown Hd (1) at the time 
notice was due, the employer was seeking capital or 
resources that would have allowed the employer to 
avoid a shutdown, and (2) the employer reasonably 


family 


believed that providing the notice would have pre- 
cluded the employer from obtaining the necessary 
capital or other resources. 29 USCA § 2102(b)(1). 
Se@ WORKER ADJUSTMENT AND RETRAINING NOTIFICATION 
ACT. ; 
fama publica (fay-ma pab-li-ko). [Latin “public re- 
pute’} Hist. A person's reputation in the community. 
@ A person's fama publica could be used against him 
or her in a criminal proceeding. Cf. 1.1 FAME. 
“Now In the thirtsenth century we find in the sheriffs tum a 
pecans by way of double presentment, and we may see 
often, noi always, when a coroner is holding an 
Inquest over 
twice distilled. 
ments to a jury of twelve re 
hundred, and then such of these presentments as the 
twelve jurors are to ‘avow,' or make their own, are 
@ sheriff... very first the 


of cases 

witnessed, 

We should be guilty of an 

as ‘endorsing a bi 

has been r 

& Frederic W. Maltland, The History of English 

tha Time of Edward | 643 (2d ed. 1899). 

familia (fa-mil-ee-a), n. [Latin] Roman law. 1. All per- 

sons, free and slave. in the power of a paterfamilias. 
See paterramitias. 2, Onc’s legal relations through 
and with one’s family, including all property, ances- 
tral privileges, and duties. 

“Tha testator to him this whole ‘familia,’ 

that Is, all the fn ho enjoyed pion through the family; 

his slaves, and all his 


property, an p 63, 
together, on the other hand, with all his dutles and obil- 
gations.” Henry S. Maine, Ancient Law 170 (17th ed. 1901). 


3. A family, including household servants. 


“Familia.... A family or household, Including servants, that 
is, hired persons (mercenari of conductitil) as well as 
bondsmen, and all who were under the authority of one 
master, (gominus.) Bracton uses the word in the original 
sense, as denoting servants or domestics.” 1 Alexander M. 
Burttll, A Law Di and Glossary 603-04 (2d ed. 1887). 


familiae emptor (fa-mil-ee-ee emp-tor). [Latin “estate 
urchaser’) Roman law. A trustee who received an 
inheritance by a fictitious purchase and distributed it 
as the testator instructed. — Also termed emptor 

faniliae. See mancipatory will under wiu.. 
“Al some the Xil Tables, men on 


probably before 
the point of death, unable to make a true will because there 
of the oe the peacecs 
os a 0 


not claar that these were enforceable ....° W.W. 
A Manual of Roman Private Law 175 (2d ed. 1953). 


Jamiliae ercisenndae (fe-mil-ee-ee ar-sis-kan-dee). Sec 
actio familiae erciscundae under actio. 

familiares regis (fa-mil-ee-air-cez ree-jis). (Law Latin] 
Hist. 1. Persons of the king's household. 2. The 
ancient tide of the six clerks of chancery in England. 


family, n. 1. A group of persons connected by blood, 
by affinity, or by law, esp. within two or three 
generations. 2. A group consisting of parents and 
their children. 3. A group of persons who live to- 
gether and have a shared commitment to a domestic 
relationship. Sce rELaTIve. — familial, adj. 


family allowance 


blended family. The combined families of persons 
with children from earlier marriages or relation- 
ships. 

extended family. 1. The immediate family together 
with the collateral relatives who make up a clan; 


cens, 2. The immediate family together with collat- 


eral relatives and close family friends. 


immediate family. 1. A person’s parents, spouse, 
_ children, and siblings. 2. A veran'd sorcatk 
spouse, children, and siblings, as well as those of 
é person’s spouse. @ Stepchildren and udopted 
children are usu. immediate family members. For 
some purposes, such as taxes, a person's immedi- 
ate family may also include the spouses of children 
and siblings. 
intact family. A family in which both parents live 
together their children. : 
family allowance. See ALLOWANCE (1). 


Family and Medical Leave Act. A 1993 federal statute 
providing that employees may take unpaid, job- 
pro leave for certain family reasons, as when a 
‘amily member is sick or when a child is born: 29 
USCA §§ 2601 et seq. © The statute applies to 
businesses with 50 or more employees. An employee 
may take up to 12 weeks of unpaid leave per year 
under the FMLA. — Abbr. FMLA. Cf. ramiy Leave. 


family arrangement. An informa! agreement among 
y members, usu. to distribute pro in a 
manner other than what the law provides for. — 
Also termed family settlement. [Cases: Descent and 
ao @82. CJS. Descent and Distribution 


family-automobile doctrine. See FAMILY-PURPOSE RULE. 


family-autonomy doctrine. See PARENTAL-AUTONOMY 
DOCTRINE. 


family-car doctrine. See FAMILY-PURPOSE RULE. 


family compact. See COMPACT. 


family council. See FAMILY MEETING. 
family court. See courT. 

family-court judge. See jupce. 

family disturbance. See DOMESTIC DISPUTE. 


Family Division. English law. A section of the High 
Court that has jurisdiction over family matters such 
as divorce and custody and over uncontested pro- 
bate matters. 


Family Educational Rights and Act. An act 
that prescribes minimum standards for the mainte- 
nance and dissemination of student records by edu- 
cational institutions. 20 USCA § 1232g. — Abbr. 
FERPA. — Also termed Buckley Amendment. 


family-expense statute. 1. A state law that permits a 
charge against the property of a spouse for family 
debts such as rent, bod clothing, and _ tuition. 
(Cases: Husband and Wife ¢19(1).] 2. A section of 
the federal tax code providing that a person may not 
deduct expenses incurred for family, living, or per- 
sonal purposes. IRC (26 USCA) § 262. See necessar- 
les. [! Internal Revenuc 3364. C.]S. Internal 
Revenue §§ 270, 280.) 
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family farmer. See FARMER. 
family-farmer bankruptcy. See CHAPTER 12 (2). 


family home. A house that was purchased during 
martiage and that the family has resided in, esp. 
before a divorce. @ In some jurisdictions, the court 
may award the family home to the custodial parent 
until (1) the youngest child reaches the a of: 18 or 
is otherwise emancipated, (2) the custodial parent 
moves, or (3) the custodial. parent remarries. In 
making such an award, the court reasons that it is in 
the best interests of the child to remain in the family 
home. — Also termed marital home; marital residence. 


family-income insurance. See insuRANCceE. 


family law. 1. The body of law dealing with marriage, 
divorce, adoption, child custody and su child 
abuse and neglect, paternity, juvenile de inquency, 
and other domestic-relations issues. — Also termed 
domestic relations; domestic-relations law. 2. (More 
broadly) the bodies of law dealing with wills and 
estates, property, constitutional rights, contracts, em- 
ployment, and finance as they relate to families. 


family leave. An unpaid leave of absence from work 
taken to have or care for a baby or to care for a sick 
family member. See FAMILY AND MEDICAL LEAVE ACT. 
(Cases: Civil Rights @°1231. CJS. Civil Rights 
§§ 64-65.} 

family meeting, Hist. Civil law. 1. An advisory council 
called to aid the court in a family-law matter, such as 
arrangement of a guardianship for a minor or an 
incompetent adult. @ If a person had no relatives, 
the court could summon friends of the person in- 
stead. 2. A council of relatives of a minor assembled 
to advise the minor in his or her affairs and to help 
administer the minor's property. — Also termed 

family council. (Cases: Guardian and Ward ¢>9.] 


family of marks. Trademarks. A group of trademarks 
that share a recognizable characteristic so that they 
are recognized by. consumers as identifying a single 
source. © An example of a family of marks is the 
variety of marks beginning with Me- and identifying 
items served at McDonald's restaurants. 

family of nations. Int? law. The community of coun- 
tries to which international law applies. © This term 
is now obsolescent. It is increasingly rejected as 
Eurocentric. ; 


“ "The tamily of nations’ is an 6 of Statas which, as 
the resuf of thelr historical have inherited a 
Sed Codon Themen a VakenL, The Bonen at 
Jurisprudence 396 (13th ed. 1824). . 


family partnership. See PAaTNERSHIP. 


family- ership rules. Laws or regulations de- 
signed to prevent the shifting of income among 
partners, esp. family members, who may not be 
dealing at arm’s length. [Cases: Partnership ¢°70. 
C.j.S. Partnership § 77.) 

family-pot trust. See Taust. 


family-purpose rule. Torts. The principle that a vehi- 
cle’s owner is liable for injuries or damage caused by 
a family member's igent driving. © Many states 
have abojishéd this rule. — Also termed famify-pitr- 
pose doctrine; family-automobile 


ile doctrine; family-car doc- 
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frine. Cf. Guest statute. (Cases: - Automobiles 
@195(5). C.J.S. Motor Vehicles § 843.] 
“Anumber of ictions have adopted the so-called ‘fami- 
i doctrine under whch the 


ly purpose 
vehicle purchased cr maintained for the pleasure of his 


family Is lable for injuries inflicted by the negligent opera- 
ant the valiote white k is bed deed by munuera cf the 
for their that the vehicle 


own . on the theory 
bs Tse lille jcedid bacgg perdi bly AS 


kept, and that the.person erefore as 
ine curate anent er conan in eg i.” & lage og ed 
Automobiles and ‘Highway Traffic § 715, at 296 (1997). 


family reunification. See REUNIFICATION. 

family settlement. See FAMILY ARRANGEMENT. 

family shelter. See women's shelter under SHELTER. 

family support. A combined award of child support 
and alimony that does not apportion the amount of 
each. : 

Family Support Act of 1988. A federal statute requir- 
ing states to develop and implement child-support 


guidelines. 42 USCA § 667. See CHILD-SUPPORT GUIDE- 
LINES. 


fam:ly trust. See TRUST. 

family violence. See domestic violence under VIOLENCE. 

Jamosus (fa-moh-seas), adj. [Latin] Hist. 1. (Of a state- 
ment) having a defamatory character. 2. (Of an 
action) involving infamy if the defendant lost the 
case. 


famosus libellus (fe-moh-sas li-bel-as). [Latin] Roman 


law. 1, A libelous writing. 2. The species of injury 
that is caused by libel. 


famous mark. See famous trademark under TRADEMARK. 
famous trademark. See TRADEMARK. 

fanciful mark. See fanciful trademark under TRADEMARK. 
fanciful term. See fanciful tradet:ark under TRADEMARK. 
fanciful trademark. See TRADEMARK. 


Fannie Mae (fan-ee may). See FEDERAL NATIONAL MORT- 
GAGE ASSOCIATION. 


FAR. (often pl.) abbr. FEDERAL AVIATION REGULATION <the 
pilot violated several FARs before the crash>. 


farley (fahr-lee). Hist. Money paid by a tenant in lieu 
of a chattel (or heriot). @ The term invariably referred 
toatenant in the west of England. See HERrior. 


farm, n. 1. Land and connected buildings used for 
agricultural purposes. 2. Hist. Rent. © By extension, 
the term came to mean the land for which the rent 
pi paid. — Also termed and spelled ferm; fearm; 
firme. 


farm, vb. 1. To cultivate land; to conduct the business 
of farming. 2. To lease. See Farm OUT. 


Farm Credit Administration. An independent federal 
agency that regulates and examines the borrower- 
owned banks and cooperative associations that make 
up the federal farm credit systein. © The yeaa Selon 
created in 1929 under the tite “Federal Farm 
Board,” became an agency in the Department of 
Agriculture in 1933, and again became independent 
in 1971. — Abbr. FCA. See repeRAL FARM CREDIT SYS- 
rem. [Cases: United States e53(7). C.J.S. United 
States §§ 90, 92-93.] 


farmout agreement 


farmee. See FARMOUTEE. 
farmer. A person engaged in the business of farming. 


family farmer. A person or entity whose income ~ 
and debts primarily arise from a family-owned 
and -operated farm; esp., person who received 
more than 80% of gross income from a farm in the 
taxable year immediately preceding a Chapter 12 
filing. © Only a family farmer can file for Chapter 
12 bankruptcy. {1 USCA § 101(18). See cuarrer 
ee y amie Bankruptcy @°2229. C.J.S. Bankruptcy 
46.] 


farmer bankruptcy. See CHAPTER 12 (2). 


Farmers’ Home Administration. An agency, formerly 
in the U.S. Department of Agriculture, responsible 
for making mortgages and insuring loans to farmers 
and for pading rural public-works projects. ¢ The 
agency was abolished in 1994, and its functions were 
assumed by other agencies in the Department. — 
Abbr. FmiA: FHA. [Cases: United States ¢>53(7). 
CJ.S. United States §§ 90, 92~93.] 


farminee. See FARMOUTEE. 


farming operation. Bankruptcy. A business engaged in 
farming, tillage of soil, dairy farming, ranching, rais- 
ing of crops, poultry, or livestock, and production of 
poultry or livestock products in an unmanufactured 
state. 11 USCA § 101(21). See cHarrer 12. (Cases: 
Bankruptcy 2021.1.] 


farminor. See FarMOUTOR. 


farm let, vb. Hist. To lease; to let land for rent. © To 
fam let is a phrasal verb that commoaly appeared in 
real-property leases; it corresponds with its Latin 
root, ad firmam tradidi. 


“A lease Is any lands or tena- 
annual 


be for the whole interest, It is more an assignment 

than a fease. The usual words of operation In it are, 

‘demise, grant, and to farm let; dimisi, concessi, ut ad 

firmam tradidi.’” 2 Wiliam Blackstone, Commentaries an 
the Laws of England 317~18 (1768). 

farmor. See FARMOUTOR. 


farm out, vb. 1, To turn over something (such as an 
oil-and-gas lease) for performance by another. ® The 
term evolved from the Roman practice of transfer- 
ring the right co collect taxes to a third party for a 
fee. It was later practiced in England, Scotland, and 
France but has been long abolished. 2. Hist. To lease 
for a term. 3. To exhaust farmland, esp. by continu- 
ously raising a single crop. 

farmout agreement. Oil & gas. An agreement by which 
one who owns an vil-and-gas Jease (the farmoutor or 
farmor) agrees to assign to another (the farmoulee or 
farmee) an interest in the lease in return for drilling 
and testing operations on the lease. @ For the far- 
mor, the agreement either (1) maintains the lease by 
securing production or complying with the implied 
covenant to develop or offset, or (2) obtains an 
interest in production without costs. For the farmec, 
the agreement obtains acreage that is not otherwise 
available or at lower cost than would otherwise be 
possible. A farmout agreement may also serve as a 
device to keep people and equipment gainfully em- 
ployed. — Often shortened to farmout. — Also writ- 


farmoutee 


ten fann out agreement; farm-out agreement. See ASsiGN- 
MENT. (Cases: Mines and Minerals €74(8). C.J.S. 
Mines and Minerals §§ 318-319.] 


farmoutee (fahrm-ow-tee). An oil-and-gas sublessee to 
whom the lease is assigned for purposes of drilling a 
well. -- Also termed farmee; farminee. (Cases: Mines 
and Minerals @74(8). C.J.S. Mines and Minerals 
§§ 318-319.) 


farmoutor (fahrm-ow-tor or -ter). An oil-and-gas lessee 
who assigns the lease to another, who agrees to drill 
a well. — Also spelled fannouter. — Also termed 
farmor, farminor. (Cases: Mines and Minerals 
G>74(8). C_).S. Mines and Minerals §§ 318-319.) 


ree yreere Crops, livestock, and supplies used or 
produced in farming or products of crops or live- 
stock in their unmanufactured states, if they are in 

e ion of a debtor engaged in farming. UCC 
§ 9-102(a)(34). CF. growing crops under cnors. [Cases: 
el 17, C.j.S. Secured Transac- 
lions § 16. 


Farm Service Agency. An agency in the U.S. Depart- 
ment of Agriculture responsible for administering 
farm-commodity, crop-insurance, und resource-con- 
servation programs for farmers and ranchers and 
for mening or guaranteeing farm emergency and 
operating loans through a network of state and 
county offices. — Abbr. FSA. 


farthing of land (fahr-thing). Hist. An area of land 
measured as one-quarter of a larger area (much as a 
farthing was one-quarter of a penny). @ A farthing of 
land ranged from a quarter of a hide to a quarter of 
an acre. 


farvand (fahr-vand). Hist. Maritime law. Voyage or 
passage by water under a charterparty. 

PAS. abbr. 1. Fret ALOsGs:br SHIT. 2. FETAL ALCOHOL SYN- 
DROME. 3. FOREIGN AGRICULTURAL SERVICE. 

fas (fas), ». [Latin] Roman law. 1. Moral law of divine 
origin; divine law. @ Jus, by contrast, is created by 
man. See jus. 2, What is right, proper, lawful, and 
permitted. Cf. neras. 


“Tha first element to be noted in tha Reman compose 
Siena & per: eee von and law were not 


latinguished, fe fas — the wil at @ gods, embodied in 
tutes feguiated not enty ceremoniais but the conduct of 
all men as such.” Hannis taylor, The Science of Jurispru- 
dence 65 (1908). 


babpad ce Aide: Neveomer concanved Wiese tae: cas 

eas , concemed merely 

ilar! of where to draw tha ling between /us and fos; & did not 
‘rom tha standpoint of 


of strictly legal rules. This attitude have 
caused a certaln cold fnass from hu prob- 
lems, but # undoubtedly contributed to the of the 
legal system." Hana Julius Wolff, Roman Law: An i 
Introduction §1-82 (1951). 


FASB (faz-bee). abbr. FINANCIAL ACCOUNTING STANDARDS 
BOARD, 


FASB statement. An official pronouncement from the 
Financial Accounting Standards Board establishing a 
given financial-accounting practice as acceptab! 
[Cases: Accountants &=3.1.] 


fast estate. See real property under PROFERTY. 


fasti (fas-ti). [Latin] Roman law. 1. The days on which 
court can be held. @ In this sense, fasti is a shoriened 
form of dies fasti. 2. A calendar of days on which 
court can be held. See dies fasti under vies. 


fast land. See LAND. . 


fast-tracking, n. A court's method of accelerating the 
disposition of cases in an effort to clear its docket. @ 
For ea ith a judge might order that all discovery 
must be finished within $0 days and that trial is set 
- 30 days later. See rocker pocket. — fast-track, 
Vo. 

fatal, adj. 1. Of or relating to death; producing death 
<the decision had fatal consequences> <fatal 
blow>. 2. Providing grounds for legal invalidity <a 
fatal defect in the contract>. 


fatal defect. See nerEect. 
fatal error. See ERROR (2). 
fatal variance. See VARIANCE ()). - 
Cases: Parent and 


father. A tale B gota See parent. [ 
Child G1. C.J.S. Parent and Child §§ 1-12, 201.) 


acknowledged # hele The admitted biviogical fa- 
ther of a child born to unmarried purents. See ac- 
KNOWLEDG ENT (1). 


adoptive father. See adoptive parent under PARENT. 


biolo father. The man whose sperm impreg- 
nated the child's biological mother. — Also termed 
actural fosher, birth father; genetic father. (Cases: Chil- 
dren Out-of-Wedlock 935. C_].S. Children Out-of- 
Wedlock §§ 46, 49, 91.} 


birth father. See biological father. 
de facto father. See de facto parent under PARENT. 


filiated father. Vhe proven biological father of a 
child born to unmarried parents. See FILIATION. 


foster father. See foster parent under PARENT. 

genetic father. See biological father. 

godfather. See GODPARENT. 

intentional father. See intentional parent under Par. 
ENT. 


legal father. The man recognized by law as the 
male parent of a child. © A man is the legal father 
of a child if he was married to the child's natural 
mother when the child was born, if he has recog- 
nized or acknowledged the child, or if he has been 
declared the child's natural father in a paternity 
action. If a man consents to the artificial insemina- 
tion of his wife, he is the legal father of the child 
that is born as a result of the artificial insemination 
even though he may not be the genetic father of 
the child. (Cases: Children Out-of-Wedlock 12, 
68; Parent and Child @1. C.J.S. Children Out-of- 
Wedlock §§ 25-26, 126-127; Parent and Child 
§§ 1~12, 201.) 


natural father. See biological father. 


presumed father. The man presumed to be the 
father of a child for any of several reasons: (1) 
because he was married to the child’s natural 
mother when the child was conceived or born 
(even thoiigh the marriage may have been inval- 
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id), (2) because the man married the mother after 
the child’s birth and agreed either to have his 
name on the birth certificate or to support the 
child, or (3) because the man welcomed the child 
into his home and held out the child as his own. © 
This term represents a complicated category, and 
state laws vary in their requirements. See presump. 
TION OF PpaTERNITY. (Cases: Children Out-of-Wed- 
lock @43. C.J.S. Children’ Out-of-Wedlock § 100.) 


psychological father. See psychological parent under 
PARENT. 

putative father Serco ew The alleged biological 
father of a child born out of wedlock. (Cases: 
Children Out-ofWedlock ¢=35. C.J.S. Children 
Outl-of-Wedlock §§ 46, 49, 91.) me 


stepfather. The husband of one’s mother by a later 
marriage. — Formerly also termed vitricus. [Cases: 
Parent and Child @°15. C.J.S. Parent and Child 
§§ 345-350, 357-358.] 


fatherly power. See patria potestas under POTESTAS. 


Fatico hearing (fat-e-koh). Criminal procedure. A sen- 
tencing hearing at which the prosecution and the 
defense may present evidence about what the defen- 
dant’s sentence should be. United States v. Fatico, 603 
F.2d 1053 (2d Cir. 1979). [Cases: Sentencing and 
Punishment 325. C.J.S. Criminal Law §§ 1480, 
1492-1493, 1495, 1779.} 


fatuum judicium (fach-oo-am joo-dish-ee-em). [Latin] 
A foolish judgment or verdict. 


fauces terrae (faw-seez ter-ee). [Latin “narrow passage 
of the land”] A body of water that experiences tides 
and is partially enclosed by land. @ This includes 
inlets, rivers, haroors, creeks, bays, basins, and simi- 
lar aquatic bodies. 


fault. 1. An error or defect of judgment or of conduct; 
any deviation from prudence or duty resulting from 
inattention, incapacity, perversity, bad faith, or mis- 
management. See NEGLIGENCE. Cf. ciapitmy. 2. Civil 
law. The intentional or negligent failure to maintain 
some standard of conduct when that failure results 
in harm to another person. 


contractual fault. Civil law. Fault resulting from 
the intentional or negligent failure to perform an 
enforceable obligation in a contract. 


delictual fault. Civil law. Fault resulting from in- 
tentional or negligent misconduct that violates a 
legal duty. 

inscrutable fault. Maritime law. Fault ascribed solely 
to human error but for which no responsible party 
or parties can be identified. 


““Ingerutable fault’ exists when a collision clearly resulted 
from human fauft but the court Is unable to locate it or 
allocate the fault among the parties." Atkins v. Lorentzen, 
328 F.2d 66, 69 (5th Cir. 1964). 


fault-based liability. See fault liability under ciawitrry. 
fault divorce. See pivonce. 


fault-first method. A means by which to apply a 
settlement credit to a jury verdict, by first reducing 
the amount of the verdict by the percentage of the 
plaintiff's comparative fault, then subtracting from 


favor paternitatis 


the remainder the amount of any settlements the 
plaintiff has received on the claim. See serrLemenT 
creprr. Cf. serrcemenr-rirsr mMeTHOD. [Cases: Dam- 
ages £63. C.J.S. Damages §§ 169-171.] 


faultless pardon. See rarvon. — 
fault liability. See viasitrry. 


fault of omission. Negligence resulting from a nega- 
tive act. See negative act under ACT; NONFEASANCE. 


Fauntl doctrine. The principle that a state must 
ive full faith and credit to another state's judgment 

if the other state had proper jurisdicuon, even 
though the judgment is d on a claim that is 
ill in the state in which enforcement is ris An 
Fauntleroy v. Lum, 210 U.S. 230, 28 S.Ct. 641 (1908). 


(Cases: Judgment @815, 817. CJ.S. Judgments 
§§ 965, 967, 969-979.] 


fautor (faw-ter). Hist. 1. An abettor or supporter; an 
active partisan. 2. A person who encourages resis- 
tance to execution of process. 


Saux (foh), adj. [Law French) Hist. False or counterfeit. 


faux (foh), n. [French “false"} Civil law. The fraudv- 
lent alteration of the truth. See CRIMEN FALSI. 


faux action. A false action. See PLEADING. 
faux money. Counterfeit money. 


faux peys (foh pay). [French] False weights. See FALSE 
weicnt. [Cases: Weights and Measures G10. C.J.S. 
Weights and Measures §§ 9, 14.) 


faux serement (foh ser-mahn). (French) A false oath. 
favor, n. See Bias. 

favored beneficiary. See BENEFICIARY. 

favored nation. See MOST FAVORED NATION. 


favored-nation clause. See  MOST-FAVORED-NATION 
CLAUSE. 


favorite of the law. A‘person or status entitled to 
generous and preferential treatment in legal doc- 
trine. . 
“tt has long been said that the surety is a favorite of the law 
and his contract strictissimi-juris.” Laurence P. Simpson, 
Handbook on the Law of Sure! hip 94 (1950). 
favoritism. Preference or selection, usu. invidious, 
based on factors other than merit. See NEPOTISM; PA- 
“TRONAGE. Cf, DISCRIMINATION (3). 


favor legitimationis (fay-var la-jit-o-may-shee-oh-nis). 
(Latin “(in) favor of legitiinacy") The principle that a 
court should attempt to uphold a child's legitimacy. 
(Cases: Children Out-of-Wedlock 3. C.J.S. Chil- 
dren Out-of-Wedlock §§ 13-17.} 


avor matrimonii (fay-var ma-tra-moh-nee-1). [Latin 

“(in) favor of marriage”) The principle that a court 
should attempt to uphold the validity of a marriage. 
(Cases: Marriage 40(1). C.J.S. Marriage § 51.) 


favor negotii (fay-var ni-goh-shee-1). (Latin “(in) favor 
of busbress"4 the principle that favors upholding a 
contract against a construction that would render 
the contract illegal or unenforceable. (Cases: Con- 
tracts 153. C.J.S. Contracts §§ 330, 232.) 


favor paternitatis (fay-ver ihe a [Latin 
’ 


“(in) favor of paternity”] The principle that a court 


favor solutionis 


should interpret facts so as to uphold the paternity 
of a child. (Cases: Children Out-of-Wedlock €=43. 
C.).S. Children Out-of-Wedlock § 100.) 

favor solutionis (fay-var sa-too-shee-oh-nis). [Latin 
(in) favor of payment” ] Conflict of laws. The prindi- 
ple that a contract should be ppd Whebi according 
to the applicable law governing performance. (Cases: 
Contracts ©7144. CJ.S. Conflict of Laws §§ 91-93; 
Contracts §§ 13-23, 25.] . : 

favor testamenti (fay-var tes-te-men-ti). [Latin “(in) 
favor of the testament”) The principle that a court 
should attempt to uphold a will’s validity. 

fax, n. 1. A method of transmitting over telephone 
lines an exact copy of a printing. 2. A machine used 
for such transmission. — Also termed telecopier. 3. 
The communication sent or received by such a ma- 
chine. — Also termed facsimile; (in senses 1 & 3) 
facsimile transmission. — fax, vb. 

FBL. abbr. FEDERAL BUREAU OF INVESTIGATION, 

FCA. abbr. 1. FARM CREDIT ADMINISTRATION. 2, FREE CARRI- 
ER. 

F. Cas. abbr. Federal Cases, « series of reported deci- 
sions (1789-1880) predating the Federal Reporter. 


FCC. abbr. FEDERAL COMMUNICATIONS COMMISSION. 

FCFAA. abbr. FEDERAL COMPUTER FRAUD AND ABUSE ACT. 

FCIC., abbr. reper. CROP INSURANCE CORPORATION. 

FC]. abbr. Failure to comply with a judgment (im- 
posed for a traffie violation). © The defendant's 


driver's license is suspended until the FC] is reme- 
died and the fines and fees are paid. 


FCPV. abbr. Failure to comply with parking-violation 
(tickets). @ If a person hus a certain number of 
unpaid parking tickets (often six) within a jurisdic- 
tion, the person will be barred from obtaining or 
renewing a driver's license. 

FDA. abbr. FOOD AND DRUG ADMINISTRATION, 

f/d/b/a. abbr. Formerly doing business as. 

FDCA. abbr. oop, DRUG, AND COSMETIC ACT. 

FDIC. abbr. rRDERAL DEPOSIT INSURANCE CORPORATION. 

feal (fee-al), adj. Archaic. Faithful; wuthful. — Also 
termed fele. 

fealty (feel-tee or fee-al-tee). Hist. In feudal law, the 


allegiance that a tenant or vassal owes to a lord. — 
Also termed feodality. 


. “There was the the kits et pe Canrived ot of the 
. might be deprived o moh 

To meet this poasibifity, the also bound to 

ascot aN Bus Daporaee cen Ie ihe toner state chon 

{teudas} an oath of 

effective far in eval times the oath of { all the 

sanction of the church, and in addition dua to ni 

for feudal in tim disorder, also a 


feasance (fee-zonts), n. The doing or execution of an 
act, condition, or obligation. Cf. mMALFEASANCE; MISFEA- 
SANGE; NONFRASANCE, — rn. 
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feasant (fez-ont or fee-zant). Archaic. Doing or causing. 
See DAMAGE FEASANT. 


feasibility standard. Bankruptcy. The requirement 
that, to obtain bankruptcy-court approval, a Chapter 
11 reorganization plan must be workable and have a 
reasonable likelihood of success. [Cases: Bankruptcy 
3559. C.J.S. Bankruptcy § 393.) 


feasor (fee-zar), n. An actor; a person who commits an 
act. See TORTFEASOR. 

feast, n. 1. Roman law. An cstablished holiday or 
festival in the ecclesiastical calendar, used as a date 
in a legal instrument. 2. Hist. One of four principal 
days (feasts) of the year: March 25, the annunciation 
of the Virgin Mary; June 24, the birth of John the 
Baptist; September 28, the feast of St. Michael the 
Porc Yak and December 21, the feast of St. Thom- 
as the Apostle. @ The fcur feast days were used as 
fixed dates (called “quarter-days") for paying rent; 
before 1875, they were used as a reference point to 
set terms of courts. — Also termed feast day; jeast-day. 

featherbedding. A union practice designed to increase 
employment and guarantee job security by requiring 
employers to hire or retain more employees than are 
needed. ® The practice stems from employees’ desire 
for job security in the face of technological improve- 
ment. Featherbedding is restricted by federal law but 
is an unfair labor practice only if, for example, a 
unior. exacts pay from an employer for services not 
performed or not to be performed. 


FEC. abbr. FEDERAL ELECTION COMMISSION. 

FECA. abbr. FEDERAL EMPLOVEES’ COMPENSATION ACT. 
Jeciales,n. See FETIALES. 

fecial law. See FETIAL Law. 

Fed. abbr. 1, FeDeRAL. 2. FEDERAL RESERVE SYSTEM. 
Fed. Appx. abbr. FEDERAL APPENDIX. 


Fed. Cir. abbr. UNITED STATES COURT OF APPEALS FOR THE 
FEDERAL CIRCUIT. 

federal, adj. Of or rela:ing to a system of associated 
governments with a vertical division of governments 
into national and regional components having differ- 
ent responsibilities; esp., of or relating to the nation- 
al government of the United States. — Abbr. Fed. 

Federal Acquisition Regulation. (usu. pi.) A federal 
regulation that governs contracting methods, re- 
quirements, and procedures with the federal govern- 
ment. 48 CFR ch. |. — Also termed Federal Procure- 
ment Regulation. (Cases: United States €°64.5.] 


federal act. A statute enacted by the U.S. Congress. 
See FEDERAL Law. . 


federal agency. See AGENCY (3). 


Federal Appendix. A set of reports containin all the 
full-text “unpublished” o jaibas that the West 
Group receives from the federal circuit courts of 
ap © These are the opinions not designated for 

ublication in the Federal rter. Coverage began 
January 1, 2001. — Abbr. Fed Appx. 


Federal Arbitration Act. A federal statute providing 
for the enforcement of private agreements to arbi- 
trate disputes related to interstate commercial and 
maritime matters, © Under the Act, arbitration 
agreements are enforced in accordance with their 
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terms, just as other contracts are. The Act super- 
sedes substantive state laws that frustrate enforce- 
ment of arbitration agreements, but it does not 
apply to matters of procedure. 9 USCA §§ 1-16. — 
Abbr. FAA. — Also termed United States Arbitration 
Act. [Cases: Arbitration €2. C.J.S. Arbitration § 4.) 


Federal Aviation Act. A federal law establishing the 
Federal Aviation Agency (FAA) to be responsible for 
regulation of aircraft and air travel, including air- 
craft safety, certification of aircraft personnel, and 
airport development. 49 USCA §§ 44720 et seq. 
(Cases: Aviation @32.] 


Federal Aviation Administration. The federal agency 
charged with regulating air commerce, promoting 
civil aviation and a national system of airports, 
achieving efficient use of navigable airspace, devel- 
oping and operating a common system of air-traflic 
control and air navigation, and developing and im- 
plementing programs and lations relating to 
environmental effects of civil aviation. © The Federal 
Aviation Agency was established in 1958. 49 USCA 
§ 106. Its name was changed when it became a part 
of the Department of Transportation in 1967. The 
FAA was formerly charged with promoting safety in 
air transportation, but that task was transferred to 
the Transportation Security Administration after the 
terrorist attacks of September 11, 2001. — Abbr. 
FAA. — Formerly also termed Federal Aviation Agen- 
cy. (Cases: Aviation 3]. C.J.S. Aeronautics and Aero- 
space §§ 15-18, 27, 34.] 


Federal Aviation Regulation. (usu. pl.) A federal Sek 
lation governing the safety, maintenance, and pilot- 
ing of civil aircraft. 14 CFR ch. 1. — Abbr. FAR. 
[Cases: Aviation 6123.1.) . 


Federal Bureau of Investigation. A division of the 
U.S. Department of Justice charged with investigat- 
ing all violations of federal laws except those specifi- 
a assigned to unother federal agency. — Abbr. 


Federal Bureau of Prisons. The U.S. government unit 
responsible for the custody and care of federal of- 
fenders, whether incarcerated in federal correctional 
and detention centers or in state-run or privately 
operated facilities. © The Bureau was established in 
1930 to centralize federal-prison administration and 
ensure consistency in prison operations. 


federal census. See CENSUS. 


Federal Circuit. See UNITED STATES COURT OF APPEALS FOR 
THE FEDERAL CIRCUIT. 


federal citizen. See crrizeN. 
Federal Claims, U.S. Court of. See uNrrep srares 
COURT OF FEDERAL CLAIMS. 


federal-comity doctrine. The principle requiring fed- 
eral district courts to refrain from interfering in each 
other's affairs. (Cases: Federal Courts €>1143.] 


federal common law. See COMMON LAW (1). 


Federal Communications Commission. An indepen- 
dent federal commission that regulates interstate 
and foreign communications by radio, television, 
wire, satellite, and cable. © The commission was 
created by the Communications Act of 1934. 47 
USCA §§ I5I et seq. — Abbr. FCC. (Cases: Tele- 


Federal Employers’ Liability Act 


communications @°5. C.J.S. Telegraphs, Telephones, 
Radio, and Television §§ 5H) 4 

Federal Computer Fraud and Abuse Act. A law estab- 
lishing civil liability for gaining unauthorized access 
to a computer and causing damage to that comput- 
er. @ Damage is statutorily defined to include harm to 
the computer's data, programs, systems, and infor- 
mation either by compromising integrity or by im- 
pairing availability. — Abbr. FCFAA. 

federal court. See court. 


federal crime. A criminal offense under a federal 
statute. @ Most federal crimes are codified in Title 18 
of the U.S. Code. 


Federal Crop Insurance -Corporation. A federally 
chartered corporation that protects farmers against 
financial losses from crop failure due to edyeise 
weather conditions, insect infestation, plant disease, 
floods, fires, and earthquakes by encouraging the 
sale:of insurance through licensed agents aad bro- 
kers and by reinsuring porate companies that issue 
insurance under brand names. @ Created by the 
Agricultural Adjustment Act of 1938, the Corpora- 
tion operates under the general supervision of the 
Secretary of Agriculture. — Abbr. FCIC. 


Federal Deposit Insurance Corporation. A federal 
corporation that protects bank and thrift deposits by 
insuring accounts up to $100,000, oe banks 
that are not members of the Federal Reserve System, 
and liquidating failed institutions. © It was estab- 
lished in 1933 and began insuring banks in 1934. — 
Abbr. FDIC. [Cases: Banks and Banking 501-508. 
C.J.S. Banks and Banking §§ 671-679, 682-696, 
698-717.) 


Federal Election Commission. A six-member inde- 
pendent federal commission that certifies payments 
to qualifying presidential campaigns in primary and 
general elections and to national-nominating con- 
ventions, audits campaign expenditures, and en- 
forces laws requiring public disclosure of financial 
activities of presidential campaigns and political par- 
ties. © It was established by the Federal Election 
Campaign Act of 1971. 2 USCA § 437c. —~ Abbr. 
FEC. 


Federal Emergency Management Agency. A unit in 
the Department of Homeland Sccurity responsible 
for coordinating all emergency-preparedness activi- 
ties of the federal spoversment through its ten re- 
gional offices. @ FEMA also operates the National 
Flood Insurance Program and 1s responsible for fire 
protection and arson control. It was established as 
an independent agency by Executive Order 12127 of 
March 31, 1979 and became a unit in the Depart- 
mee of Homeland Security in 2003. — Abbr. 
F 


Federal Employees’ Compensation Act. A workers'- 
compensation law for federal employees. 5 USCA 
§§ 8101-8152. — Abbr. FECA. See worxers’ COMPEN- 
sation. [Cases: Workers’ Cumpensation ©9262, 374. 
C.J.S. Workmen’s Compensation §§ 170, 172, 230.) 

Federal Employers’ Liability Act. A workers'-com- 
pensation law that provides death and disability ben- 
efits for employees of railroads engaged in interstate 
and nreien commerce. 45 USCA §§ 51-60. — Abbr. 
FELA. [ : Employers’ Liability 1; Workers’ 


federal enclave 


Compensation 97. C.J.S. Employers’ Liability for In- 
juries to Employees § 2.) 
federal enclave. See ENCLAVE. - 


Federal Energy Regulatory Commission. An indepen- 
. dent Gecreonber cole isioh in the US. Depart: 
ment of Energy responsible for licensing hydroelec- 
tric-power projects and for setting interstate rates on 
(t) transporting and selling natural gas for resale, (2) 
transporting and selling electricity at wholesale, and 
(3) transporting oil by pipeline. @ It was created by 
the Department of Energy Organization Act of 1977, 
As enforcer of the Natural Gas Act, it succeeded the 
Federal Power Commission. — Abbr. FERC. [Cases: 
Gas @1.] 


federal farm credit bank. One of a system of federally 
chartered institutions created to provide credit to 
farm-related enterprises. @ The banks resulted from 
a merger of federal land banks and federal interme- 
diate credit banks. They are supervised by the Farm 
Credit Administration. (Cases: United States 
€=§3(7). C_J.S. United States §§ $0, 92-93.) 

Federal Farm Credit Banks clam Corporation. A 
federal corporation that manages the sale of federal 
farm-credit-system securities in the money and capi- 
tal markets and also provides advisory services to 
banks in the federal farm credit system. 


federal farm credit system. The national cooperative 
system of banks and associations providing credit to 
farmers, agricultural concerns, and related busi- 
nesses, @ The system consists of the banks for coop- 
eratives, the farm credit banks, and the Federal 
Farm Credit Banks Funding Corporation. It is su- 
pervised by the Farm Credit Administration and was 
originally capitalized by the federal government. 
The system is now self-funding and owned by its 
member-borrowers. [Cases: United States 6°53(7). 
C.J.S. United States §§ 90, 92-93.) 


Federal Food S Act. A federally funded program 
that provides needy families with financial assistance 
in obtaining a nutritionally adequate diet. @ The 


‘Secretary of Agriculture administers the Act. 


federal-funds rate. The interest rate at which banks 
lend to each other overnight. © The loans are usu. 
made by banks with excess reserves to those with 
peony insufficient reserves. — Also termed fed- 
funds rate. — Often shortened to fed funds. 


federal government. See COvERNMENT. 


Federal Highway Administration. A unit in the U.S. 
Department of Transportation responsible for grant- 
ing aid to states for highway construction and im- 
provereent: providing matching grants to states for 

ighway-safety programs; seeking uniformity among 
the states in commercial motor-carrier registration 
and taxation; regulating the safety of motor carriers 
i kei in interstate commerce; and training em- 
ployees of state and local agencies engaged in high- 
way work backed by federal aid. — Abbr. FHWA. 


Federal Home Loan Bank. One of 12 federally char- 
tered banks created in 1932 to extend secured loans 
(advances) to savings institutions that are members 
of the system and to community financial institutions 
that finance small businesses, small farms, and small 
agribusinesses. © The banks are supervised by the 
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Federal Housing Finance Board. — Abbr. FHLB. — 
Sometimes shortened to home loan bank. (Cases: 
Banks and Banking 451. C.J.S. Banks and Banking 
§§ 669-670.) 


Federal Home Loan Bank Board. See FEDERAL HOUSING 
FINANCE BOARD. : 


Federal Home Loan Mortgage Corporation. A corpo- 
ration that purchases both conventional and federal- 
ly insured firs* mortgages from members of the 
Federal Reserve System and other approved 
banks. — Abbr. FHLMC. — Also termed Freddie 
Mac. 


Federal Housing Administration. The HUD division 
that encourages mortgage lending by insuring mort- 
gage loans on homes meeting the agency's stan- 

rds, — Abbr. FHA. See neraxTaeNT OF HOUSING AND 
URBAN DEVELOPMENT. [Cases: United States €°82(3.3).] 


Federal Housing Finance Board. A five-member inuc:- 
endent federal board that supervises the 12 Federal 
ome Loan-Banks. @ Formerly known as the Feder- 
al Home Loan Bank Board, it was established by the 
Federal Home Loan Bank Act of 1932. That Act was 
amended by the Financial Institutions Reform, Re- 
covery, and Enforcement Act of 1989. 12 USCA 
§§ 1421 et seq. 


federal instrumentality, n. 1. A means or agency used 
by the national government. [Cases: United States 
53. C.J.S. United States §§ 83, 88-93.) 2. A national 
agency or other entity immune from state control. 


Federal Insurance Contriuutions Act. The federal act 
imposing the social-security tax on employers and 
employees. IRC (26 USCA) §§ 3101-3127. — Abbr. 
FI (Cases: Internal Revenue 24376, 4377.] 


federal intermediate credit bank, See tink. 


federalism The of relationship and distribution of 
power between the national and regional govern- 
ments within a federal system of government. 


cooperative bevels Distribution of power be- 
tween the federal government and the states in 
which each recognizes the powers of the other 
while jointly engaging in certain governmental 
functions. [{ : States 4.19. C.J.S. States § 28.) 
our federalisu. See OUR FEDERALISM. 


Federalist Pa A series of 85 essays written by 
Alexander Hamilton, John Jay, and James Madison 
(under the pseudonym Publius) arene on and 
advocating the adoption of the U.S. Constitution. @ 
Most of the essays were published in 1787 and 
1788. — Also termed The Federalist. 


Federalist Society. A national association of lawyers, 
law students, and others committed.to conservative 
and libertarian viewpoints on political and social 
matters. © The group is based in Washington, D.C. 
CE. NATIONAL LAWYERS GUILD. 


Federal Judicial Center. An agency in the judicial 
branch of the federal government responsible for 
researching judicial administration and for training 
judges and employees of the federal judiciary. © Its 
director is appointed by a seven-member board pre- 
sided over by the Chief Justice of the United States. 
28 USCA § e0, — Abbr. FIC. 
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Federal Judicial Code. The portion (Tide 28) of the 


U.S. Code dealing with the organization, jurisdic- 
tion, venue, and procedures of the federal court 
system, as well as court officers, personnel, and the 
Department of Justice. . 


federal jurisdiction. See jurisDIcTION. 


federal-juvenile-delinquency jurisdiction. See juris- 
DICTION. 


Federal Kidnapping Act. A federal law punishing 
kidnapping for ransom or reward when the victim is 
transpo! interstate or internationally. @ The law 
presumes that a victim has been transported in 
violation of the law if the victim is not released 
within 24 hours. The Federal Kidna ping Act, by 
express provision, does not apply to the kidna ping 
of a minor by either parent. 18 USCA § 1201. — 
Also term : Act. Cf. PARENTAL KIDNAPPING 
PREVENTION Act. [Cases: Kidnapping 1. C.J.S. Kid- 


napping §§ 1-2.) 


“The Federal Kidnapping Act was passed in 1932 to close a 
dengarous loophole berwsen stats and federal law. At that 


time, bands of kidnappers were upon 
tho ruivese BbAnGore cating Wow vista for 
ransom while operating outside the reach of stata 
laws. that in the victim's home state 
were ess once a was transported across 
state kidnap their target In cone 


state, th Leslie tobe lige ext. In response, 

en move qu @ ni In , Congress 
mage kkinaoping’ a federal cllme whan’ the. victin: wes 
moved from one 


was used in oe every foseible at of a 
wage cover vatiaty Kidnap: 
Bing felowed Interstate transportation.” 1 Jur. 
and ping § 14, at 185 (1994). 

Federal Labor Relations Authority. An agency that 
protects the right of federal employees to organize, 
engage in collective bargaining, and select their own 
unton representatives. @ It was established under 
Reorganization Plan No. 2 of 1978 and b ore 
ating in 1979. 5 USCA §§ 7101-7135. — Abbr. 
FLRA. 


federal labor union. See union. 
federal land. See Lanp. 


federal land bank. One of a system of 12 regional 
banks created in 1916 to provide mortgage loans to 
farmers. @ The system is now merged with federal 
intermediate credit banks to create the federal furm- 
credit system. (Cases: Banks and Banking @401; 
United States @53(7). C.J.S. Banks eg Banking 
§ 665; United States §§ 90, 92-93.) 


federal law. The body of law consisting of the U.S. 
Constitution, federal statutes and regulations, U.S. 
treaties, and federal common law. Cf. STATE Law. 


Federal Law Enforcement Training Center. An inter- 
agency law-enforcement training facility responsible 
for serving over 70 law-enforcement organizations in 
the federal government. @ The Center was trans- 
ferred from the Department of the Treasury to the 
ti ae of Homeland Security in 2003. — Abbr. 
F . 


federal magistrate, UNITED STATES MAGISTRATE JUDGE. 


Federal Maritime Commission. An independent fed- 
eral agency that regulates the waterborne forei 
and domestic commerce of the United States by fi) 
ensuring that U.S. international trade is open to all 
countries on fair and equitable terms, (2) guarding 


federal prison camp 


against unauthorized monopolies in U.S. waterborne 
commerce, and (3) ensuring that financial responsi- 
bility is maintained to clean up oil spills and indem- 
nify injured pascnec @ The Agency was estab- 
lished in 1961. Its five commissioners are appointed 
by the President with the advice and consent of the 
Senate. — Abbr. FMC. (Cases: Shipping @3, 14. 
C.J.S. Shipping §§ 2-4, 9-10, 13.) 


Federal Maritime Lien Act. A statute that confers an 
automatic lien on anyone who provides a vessel with 
any of a wide range of goods and services. 46 USCA 

§§ 31841-31343. — Abbr. FMLA. 


Federal Mediation and Conciliation Service. An inde- 
endent federal agency that tries to prevent the 
interruption of interstate commerce that could result 
from a labor~management dispute by helping the 
parties reach a settlement without resorting to a job 
action or a strike. © The Service can intervene on its 
own authority or at the request of a party to the 
dispute. It also helps employers and unions select 
ualified arbitrators. The Service was established by 
e Labor-Management Relations Act of 1947. 29 
USCA § 172. —, Abbr. FMCS. Cf. NATIONAL MEDIA. 
TION BOARD. 


Federal Mine Safety and Health Review Commission. 
An independent five-member commission that (1) 
monitors compliance with occupational safety and 
health standards in the nation’s surface and under- 
ground coal, metal, and nonmetal mines, and (2) 
adjudicates disputes that arise under the Federal 
Mine Safety and Health Amendments Act of 1977. @ 
It was established in 1977. 30 USCA §§ 801 et 
seq. — Abbr. FMSHRC. 


Federal Motor Carrier Safety Administration. A unit 
in the U.S. Deparment of Transportation responsi- 
ble for regulating the operation of large trucks and 
buses. — Abbr. MCSA 


Federal National Mortgage Association. A privately 
owned and managed corporation chartered by the 
U.S. government that provides a secondary mort- 
gage market for the purchase and sale of mortgages 
guaranteed by the Veterans Administration and 
those insured under the Federal Housing Adminis- 
tration. — Abbr. FNMA. — Also termed Fannie Mae. 
(Cases: United States €53(9).] 


Federal Parent Locator Service. A federal program 
created to help enforce child-support obligations. © 
In an effort to increase the collection of child sup-. 
port, Congress authorized the use of all information 
contained in the various federal databases to hee 
locate absent, delinquent child-support obligors. Al- 

though initially information could be released only if 
the feral was receiving public assistance, ae judg- 
ment obligee can now apply to receive the last 
known address of a delinquent child-support obli- 
gor. 42 USCA § 653. — Abbr. FPLS. 


Federal Power Commission. See FepERAI. ENERGY REGU- 
LATORY COMMISSION. 


federal preemption. See preEMPTION (6). 

federal prison camp. A federal minimum-security de- 
tention facility. @ Federal prison camps, which often 
do not hdve walls or fences, usu. house nonviolent 
inmates who are serving sentences shorter than a 


Federal Procurement Regulation 


year plus one day and who are not considered 
escape risks. 

Federal Procurement Regulation. See FEDERAL ACQUISI- 
TION REGULATION. 


Federal Protective Service. A law-enforcement agency 
in the U.S. Department of Homeland Security re- 
‘sponsible for protecting ambassadors, diplomatic 
‘staffs, and embassy property. © It was transferred 
from the General Services Administration in 2003. 


federal question. In litigation, a legal issue involving 
the interpretation and application of the U.S. Con- 
stitution, an act of Congress, or a treaty. @ Juriscic- 
tion over federal questions rests with the federal 
courts. 28 USCA q 1331. [Cases: Federal Courts 
&>161-247,] ; 


federal-question jurisdiction. See jurisDiccTION. 


Federal Railroad Administration. A unit in the U.S. 
Department of Trai.s-ortation responsible for pro- 
mulgating and abode rail-safety regulations; ad- 
ministering rail-related financial-aid programs; con- 
ducting research on rail safety; and rehabilitating 
rail passenger service for the Northeast corridor. — 
Abbr. FRA. 


Federal Register. A daily publication gunieay Aten 
deniial proclamations and executive orders, federal- 
agency regulations of general applicability and legal 
effect, by ae agency rules, and documents re- 
quired by w to be published. © The Federal Register 
is pubnshed by the National Archives and Records 
Administration. — Abbr. Fed. Reg [Cases: Adminis- 
trative Law and Procedure 407. C.J.S. Public Ad- 
ministrative Law and Procedure § 113.] 


federal regulations, See cope OF FEDERAL REGULATIONS. 
Federal Reporter. See ¥. (1). 

Federal Reporter Second Series. See rap. 

Federal Reporter Third Series. See ¥.sp. 


Federal Reserve Board of Governors. The board that 
supervises the Federal Reserve System and sets na- 
tional monetary and credit policy. @ The board 
consists of seven members nominated by the Presi- 
dent and confirmed by the Senate for 14-year 
terms. — Abbr. FRB. — Often shortened to Federal 
Reserve Board. : 


federal reserve note. The paper. currency in circula- 
tion in the United States. © The notes are issued by 
the Federal Reserve Banks, are effectively non-inter- 
est-bearing promissory notes payable to bearer on 
demand, and are issued in denominations of $1, $2. 
Sane $20, $50, $100, $500, $1,000, $5,000, and 
10,000. 


Federal Reserve System. The central bank that sets 
credit and monetary policy by fixing the reserves to 
be maintained by depository institutions, determin- 
ing the discount rate charged by Federal Reserve 
Banks, and regulating the amount of credit that may 
be extended on cnt secu Wi ® The Federal Reserve 
System was established by the Federal Reserve Act of 
1913. 12 USCA § 221. It comprises 12 central banks 
supervised by a Board of Governors whose members 
are appointed by the President and confirmed by 
the Senate. — Abbr. FRS; Fed. (Cases: Banks and 
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Banking @>351-359, C.j.S. Banks and Banking 
§§ 650-662, 676-678, 682-687, 746.] 
“The Federal Reserve System of 1913 evolved out of a 
search for consensus among bankers, politicians, and 

ft was a move toward ‘central 


A. Lovett, 
shell 1e18 (OOH, 


Federal Retirement Thrift Investment Board. A 
board responsible for administering the Thrift Sav- 
ings Plan that allows federal employees to save addi- 
tional funds for retirement. © It was established in 
1986. 5 USCA § 8472, — Abbr. FRTIB. 


Federal Rules Decisions. See r.rp. 


Federal Rules Enabling Act. A 1934 statute granting 
the U.S. Supreme Court the authority to adopt rules 
of civil procedure for federal courts. @ For the 
Hoek power of federal cours tocay, see 28 
USCA §§ 2071,52072. See also Fed.‘R. Civ. P. 83; 
Fed. “i Crim. P. 57. [Cases: Federal Civil Procedure 
e3i. ; 


Federal Rules of Appellate Procedure. The rules 
overning appeals to the U.S. courts of appeals from 
lower courts, some federal-agency proceedings, and 
applications for writs. — Abbr. Fed. R. App. P.; 
FRAP. [Cases: Federal Courts €522.) 


Federal Rules of Bankruptcy Procedure. The rules 
governing proceedings instituted under the Bank- 
muptcy e. — Abbr. Fed. R. Bankr. P. (Cases: 
Bankruptcy ©2129. C.J.S. Bankruplcy § 6.) 


Federal Rules of Civil Procedure. The rules govern- 
ing civil actions in the U.S. district courts. — Abbr. 
Fed. R. Civ. P.; FRCP. (Cases: Federal Civil Proce- 
dure 31-44. C.J.S. Evidence § 7.) 


len ese ena es 


“The rulés thus produced bear the unmistakable im- 
Paella mocongitatiners wi nates el pecedus 
ies Mirada Aton tiny wore nok 
been amended experience 


been sat , and more 

Pepe oi aerate neat 4 

Jann Undbiod, Ght Pied @ 1.8, at 24-25 (5th ad. 

Federal Rales of Criminal Procedure. The rules gov- 
erning criminal peerings in the U.S. district 
courts. — Abbr. Fed. R. Crim. P. (Cases: Federal 
Civil Procedure €°23.) 

Federal Rules of Evidence. The rules governing the 
admissibility of evidence at trials in federal courts. — 
Abbr. Fed. R. Evid.; FRE. (Cases: Federal Civil Pro- 
cedure 21-44. C.J.S. Evidence § 7.) 

Federal Savings and Loan Insurance Corporation. A 
federal ageticy created in 1934 to insure deposits in 
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savings-and-loan associations and savings banks. @ 
When this agency became insolvent in 1989, its 
assets and liabilities were transferred to an insurance 
fund managed by the FDIC. — Abbr. FSLIC. See 
RESOLUTION TRUST CORPORATION. (Cases: Building and 
Loan Associations @=48. C.J.S. Building and Loan 

- Associations, Savings and Loan Associations, and Credit 
Unions§ 8)  . .- 


federal sentencing guidelines. See UNITED STATES SEN- 
TENCING GUIDELINES. 


federal state. See state. 

federal statute. See FEDERAL ACT. 
Federal Supplement. See Fsurp. 
Federal Supplement 2d. See P.SUPP.2D. 


Federal Supply Service. A unit in the General Ser- 
vices Administration responsible for providing sup- 
plies to federal agencies worldwide. © In procuring 
supplies the agency takes advantage of the govern- 
ments aggregate buying power. — Abbr. FSS. 


Federal Technology Service. A unit in the General 
Services Administration responsible for providin 
communications services worldwide to other fede 
departments and agencies. — Abbr. FTS. 


Federal Tort Claims Act. A statute that limits federal 
sovereign immunity and allows recovery in federal 
court for tort damages caused by federal employees, 
but only if the law of the state where the injury 
occurred would hold a private person liable for the 
injury. 28 USCA §§ 2671-2680. — Abbr. FTCA. See 
sovereign tamunity under IMMUNITY (1). [Cases: United 
States 78. C.J.S. United States §§ 149-151, 179.) 


“Atthough it has been suggested that the maxim, ‘the King 


can do no wrong’ nover dan estonca in the Unfed 
States, ft has been dactared that In enacting 

Federal Tort Claims Act, Congress the manifold 

injustice that springs from the detimitiig effect of the ruia 

by that im. that in passing the 

compensate the victims of neg!}- 

ivitles in circum- 


gence in the conduct of governmental acti 
stances [n which a private person would be ilable, rather 


treatmant to the captica and fegislatva 
burden of pogll roth a oe to eliminate the 
burden on Congress of Invest on private 
bills individual rellef.” 35 Ste. 2d Peden! Tort 
Claims Act § 1, at 296 (1967). 


Federal Trade Commission. An independent five- 
member federal commission that administers various 
laws against business monopolies, restraint of trade, 
and deceptive trade practices. © It was established by 
the Federal Trade Commission Act of 1914. 15 
USCA §§ 41-58. The Commission’s body of rulings 
often reaches into state-law actions because many so- 
called Little FTC Acts of the states specify that FTC 
interpretations should provide a model for state- 
court decisions. — Abbr. FTC. (Cases: Trade Regula- 
tion @741. C_J.S. Trade-Marks, Trade-Names, and Un- 
Jair Competition §§ 342-344.] 


Federal Trademark Act. See LANHAM ACT. 


+ Federal Trademark Dilution Act. A 1995 amendment 


to the Lanham Act (Trademark Act of 1946) that 


i as additional remedies against the dilution of 


mous trademarks. 15 USCA § 1125(c). — Abbr. 
+ FTDA. — Sometimes shortened to Dilution Act. 


fee 


federal transfer. The federal district court’s right to 
move a civil action filed there to any other district or 
division where the plaintiff could have brought the 


’ action originally. 28 USCA § 1404(a). See CHANGE oF 


venue. [Cases: Federal Courts 7101-146, 1152.] 


Federal Transit Administration. A unit in the U.S. 
Department of Transportation responsible for in- 
creasing public-transit ridership through demonstra- 
tion projects and financial assistance. —- Abbr. FTA. 


federation. A league or union of states, ups, or 
peoples united under a strong central authority but 
retaining limited regional sovereignty, esp. over local 
affairs. CF. CONFEDERATION. 

fed funds. See FEDERAL FUNDS RATE. 

fed-funds-rate. See FEDERAL FUNDS RATE. 

Fed. R. App. P. abbr. FEDERAL RULES OF APPELLATE PROCE- 
DURE. ax 

Fed. R. Bankr. P. abbr. FEDERAL RULES OF BANKRUPTCY 


” PROCEDURE. 


Fed. R. Civ. P. abbr. FEDERAL RULES OF CIVIL PROCEDURE. 


Fed. R. Crim. P. abbr. FEDERAL RULES OF CRIMINAL PROCE- 
DURE. 


Fed. Reg. abbr. FEDERAL REGISTER. 
Fed. R. Evid. abbr. reoERAL RULES OF LVIDENCE. 


Fed Wire. The Federal Reserve's computer network 
that allows nearly instantaneous domestic money 
and securities transfers among the Federal Reserve's 
offices, depository institutions, the U.S. Treasury, 
and other government agencies. 


fee. 1. A charge for labor or services, esp. professional 
services. 


attarney’s fees. See ATTORNEY'S FEES. 
contingent fee. See CONTINGENT FEE. 


dacket fee. A fee charged by a court for filing a 
claim. 


expert-witness fee. A fee paid for the professional 
services of an expert witness. (Cases: Costs €>187. 
C.J.S. Costs § 116.) 


fixed fee. 1. A that charge for a service; a charge 
that does not vary with the amount of ume or 
effort required to complete the service. 2. In a 
construction contract, a predetermined amount 
that is added to costs for calculating payments due 
under the contract. (Cases: Contracts €°231(1).] 


franchise fee. 1. A fee paid by a franchisee to a 
franchisor for franchise rights. @ Franchise fees are 
regulated by state laws. 2. A fee paid to the gov- 
ernment for a government grant of a franchise, 
such as the one required for operating a radio or 
Lath station. ison fiouer alas ond 
€86, 401. C.J.S. Tele, , Telephones, Radio, an 
Television §§ 30, 153) 


jury fee. A fee, usu. a minimal one, that a party to 
a civil suit must pay the court clerk to be entitled 
to a jury trial. (Cases: Jury €926. C.J.S. Juries 
§§ 180-181.] 


maintenance fee. See MAINTENANCE FEE. 


fee damages 


management fee. A fee charged by an investment 
manager for supervisory services. 


origination fee. A fee charged bya lender for 
P preparing and processing a loan. [Cases: Usury 
_ 53, CJS. Interest Usury; Consumer. Cred 
- §§ 162, 165-168.) : 


probate fee. Compensation paid with a probate 
court's approval to an attorney who performs pro- 
bate-related services to the estate. 


witness fee. 1. A ey fee that must be ten- 
dered with a subpoena for the subpoena to be 
binding. [Cases: Witnesses €=23. C.J.S. Witnesses 
§§ 70~71.] 2. A fee paid by a party to a witness as 
reimbursement for reasonable expenses (such as 
travel, meals, lodging, and loss of time) incurred as 
a result of the witness's having to attend and testify 
at a deposition or trial. @ Any other payment to 2 
nonexpert witness is considered unethical. — Also 
termed (in English law) conduct money. Cf. expert- 
witness fee. . 
2. A heritable interest in land; esp., a fee simple 
absolute. — Also termed fee estate; feod; feodum; feud; 
feudum, fief. See ree simpce. Cf. rev. (Cases: Estates in 
Property 95-7. CJ.S. Estates §§ 11-14, 20-21.] 
“To enfeoff someone was to transfer to him an interest In 


implies the characteristic o sctertiaty iiabe Gude when 
In when 
used to deseribe an Interest in land rn 
past of the feudal period, a fef might have been as small 
& Ife Interest. We shail see later that feoftment was nof used 
to transfer Interests ‘smaller’ than life Interests — 0.9., 80° 
called —— but we may 
simply note that transiers of interests for life or ‘ were 
accomplished by livery of selsin.” Thomas F & Pad 


G. Haskell, Pi to Estates In Lend and Future Interests 

14 (2d ed. 1884). 
arriere fee (ar-ee-air or ar-ee-ar). Fist. A fee depen- 
dent on a superior one; a subfief. — Also termed 
arriere fief. 
base fee. A fee that has some qualification connect- 
ed to it and that terminates whenever the qualifi- 
cation terminates. @ An example of the words 
creating a base fee are “to A and his heirs, tenants 
of the manor of Tinsleydale,” which would termi- 
nate when A or his heirs are no longer tenants of 
the manor of Tinsleydale. Among the base fees at 
common law are the fee simple subject to a condi- 
tion subsequent and the conditional fee. — Also 
termed determinable fee; ified fee; limited fee. See 
fee siinple determinable under FEE SIMPLE, 

"A base fee is a particular kind of determinable fee. The two 

essentials only 


the asigines prentor Late roche alive nd 

or on an 

(b) there is a ys after it.. a 
arbre lip eer ey ootgla'g Seppe 
entail would have con! if @ had nat 
Megany A MUP, Thompuon, @ Maud! of the Law et Fai 

_ Proparty 38-40 (6th od. 1993). 

determinable fee. See base fee. 


fee expectant. Rare. A fee tail created when land is 
iven to a man and wife and the heirs of their 
lies. See FRANKMARRIAGE. 


fee simple. See ree sinpiz. 
See tail. See ree TAIL. 
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at fee. Hist. In feudal law, a fee received directly 
rom the Crown. 


knight’s fee. See KNIGHT'S Fee. 


lay fee. Hist. A fee interest in land held by ordinary 
feudal tenure, such as socage, rather than by eccle- 
siastical tenure through frankalmoin. See FRANKAL- 
MOIN; SOCAGE. “8 


limited fee. See base fee. 


2's fee. Hist. A species of tenure for peas- 
ants or small farmers by which the land descended 
in equal shares to all the tenant's sons. 


qualified fee. See base fee. 
peared: Hist. An estate in fee acquired wrongful- 
y: 


fee damages. See DAMAGES. 


feeder organization. Tax. An entity that conducts a 
business or trade for the benefit of a tax-exempt 
organization. @ The feeder nization is not tax- 
exempt. IRC (26: USCA) § . [Cases: Internal 
Revenue ©4067. C.].S. Internal Revenue § 466.) 


fee estate. See FEE (2). 


fee farm. Hist. A species of tenure in which land is 
held in perpetuity at a yearly rent (fee-farm rent), 
without fealty, homage, or other services than those 
in the feoffment. — Also termed feodi firma; finna 
feodi. See exsprrvreusis. 


not ened 

sald to have feodum cenguala; far more 

sald to hold ‘in fea farm.’ This.term has difficulties of its 
own. for it appears in different guises; a feotfee is to 


fee-farm rent. 1. The rent reserved, usu. one-fourth 
or one-third of the land’s value, on granting a fee 
farm. 2. A rent charge issuing out of a fee estate. 3. 
A perpetual rent on a conveyance in fee simple. 


fee interest. 1. ree (2). 2. FEE simpce. 3. FEE Tan. 4. OU & 
gas. Ownership of both the surface interest and the 
mineral interest. 


feemail (fee-mayl). Slang. 1. An attorney's fee extorted 
by intimidation, threats, or pressure. 2. The act or 
process of extorting such a fee. Cf. BLacksian. (0; 
GRAYMAIL; GREENMAIL (1), (2). 

fee-sharing. See FEE-SPLITTING. 

fee simple. An interest in land that, being the broad- 
est property interest allowed by law, endures until 
the current holder dies without heirs; esp., a fee 
simple absolute. — Often shortened to fee. — Also 
termed estate in fee simple; tenancy in fee; exclusive 
ownership, fee-simple lille, feudum simplex. (Cases: Es- 


wae an ene gen agenermnnee ee 


ned hel are BP tar ea. 
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2 


, tates in Property €5-7. CJ.S. Estates §§ 11-14, 


0-21.) 

Sele ig Roehl Ug Raise! Sigs der lade Al 
between would In ail probability 

find it unintefl ee ee 

cen e term have been perfectly . for 

refers aie elarberdary sictal fahren of tears oath 


the nearest PEt ee cee won, 

consonant the feudal abigail rs It is ‘the most 
ensive estate in land which the law 38 

is the ‘most extensive In quantum, and the most lute in 

Se Saath sos Ss he ei 
. . ee 


wil; second, ‘on intestacy the f Suis costae in’ 
‘on @ fee CJ ie 
absence of linsal heirs, to collateral — to a brother, 
Sees Hore pe toes Ever Putt, Lane Law 2h 
ed, 1988). 


“Fee simpte. this was an estate which endured 
for as a3 orginal tenant or of his heirs 
survived. ‘Helrs’ comprised any blood relations, athough 

ancestors were excluded; not until the Inheritance 
Act 1 could a person be the hair of one of his descen- 


e@ simple was 
etemal.” E. Megary & M.P. Ede part A 

Manual of the Law of Real Property 24-25 (6th ed. 1993). 
See simple absolute. An estate of indefinite or po- 
tentially infinite duration (e.g., “to Albert and his 
heirs”). — Often shortened to fee simple or fee. — 


Also termed fee simple absolute mn possession. {Cases: 
Estates in Property €°5. C.J.S. Estates §§ 11-12.) 


‘a h it is to use the word 
ee hemor Beg ona 
simpta that is free of special imitation, condition subse- 


Thomas F, Bergin & Paul 

Land and Future interests 24 (2d ed. 1984). 
See simple conditional. An estate restricted to some 
specified heirs, exclusive of others (e.g., “to Albert 
and his female heirs”). @ The fee simple condition- 
al is obsolete except in lowa, Oregon, and South 
Carolina. — Also termed general ad conditional; 
conditional fee. (Cases: Estates in perty 7, 
C.J.S. Estates §§ 13-14, 20-21.] 

“The reader should be careful not to confuse this estate 

with estates having similar labels, such a the ‘estate in fea 

simple ripe to a condition sce irs vee e” Thomas F. 

Bergin & Pau) G. Haskell, Preface fo Estates in Land and 

Future interests 29 0.19 (2d ed. 1984). ; 
fee simple defeasible (di-fee-za-bal). An estate that 
ends either because there are no more heirs of the 
pees to whom it is granted or because a special 
imitation, condition subsequent, or executory lim- 
itation takes effect before the line of heirs runs 
out, — Also termed qualified fee. [Cases: Estates in 
Property 6. C.J.S. Estates §§ 13-14.) 


fee simple determinable. An estate that will auto- 
matically end and revert to the grantor if some 
specified event occurs (e.g., “to Albert and his 
heirs while the property is used for charitable 
purposes"); an estate in fee simple subject to a 


fee-splitting 


special limitation. @ The future interest retained by 
the grantor is called a possibility of reverter. — Also 
termed determinable fee; qualified fee; fee simple subject 
lo common-law limitation; fee simple ject lo special 
limitation; fee simple subject to special interest; base fee; 
estate on limitation. [Cases: Estates in Property 6. 
C.J.S. Estates §§ 13-14.] 
“tn theory, it should be easy to determine whether an 
instrument creates a fee simple determinable or a fee 
simpie subject to a condition subsequent. ff the Instrument 
includes a special limitation (Introduced by words such as 
‘so fong as’ or ‘until’) creates a fee simple determinable, 


words for creation of both defeasibie 
Date A. Wilma, 


fee simple subject to a condition subsequent. An 
estate subject to the grantor’s power to end the 
estate if some specified event happens (e.g., “to 
Albert and his heirs, upon condition that no alco- 
hol is sold on the premises”). @ The future interest 
retained by the grantor is called a power of termi- 

. nation (or a right of entry). — Also termed fee simple 
on a condition subsequent; fee simple subject to a power 
of termination; fee simple upon condition. (Cases: Es- 
tates in Property €°7. C.J.S. Estates §§ 13-14, 
20-21.] 


fee simple subject to an executory limitation. A fee 
simple defeasible that is subject to divestment in 
favor of someone other than the grantor if a 
specified event happens (e.g., “to Albert and his 
heirs, but if the property is ever used as a parking 
lot, then to Bob”). — Also termed fee simple subject 
to an executory interest. (Cases: Estates in Property 
6. C.].S. Estates §§ 13-14.) 


fee simple subject to a power of termination. See fee 
staple subject to a poate anaes Beal 


fee simple subject to common-law limitation. See fee 
simple minable. 


fee simple subject to special interest. Sce fee simple 
determinable. 

fee simple subject to special limitation. See fee simple 
determinable. 

fee simple upon condition. See fee simple subject to a 
laden subsequent. 


fee-simple title. See ree sinrt.e. 


fee-splitting. 1. The division of attorney's fees be- 
tween two or more lawyers, esp. between the lawyer 
who handled a matter and the lawyer who referred 
the matter. © Some states consider this practice 
unethical. 2. The division of attorney's fees between 
two or more lawyers who represent a client joindy 
but are not in the same firm. @ Under most states’ 
ethics rules, an attorney is prohibited from splitting 
a fce with a nonlawyer. — Also termed fee-sharing. 
(Cases: Attorney and Client C7151. C.J.S. Attorney 
and Client §§ 294, 309-310.) 


fee statement 


fee statement. A lawyer's bill for services either al- 
ready rendered or to be rendered, usu. including 
itemized expenses. 


fee tail. An estate that is heritable only by specified 
descendants of the original grantee, and that en- 
dures until its current holder dies without issue (e.g., 
“to Albert and the heirs of his body"). © Most 
jurisdictions — except Delaware, Maine, Massachu- 
setts, and Rhode Island — have abolished the fee 
tail. — Also termed entailed estate; estate tail; estate in 
tail; estale in fee tail; tenancy in tail: entail; feodum 
talliatum. See ENtaiL; Tau.. (Cases: Estates in Property 
12. CJ.S. Estates §§ 22-27.] 
; ald t thi its hi invart- 
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fee tail general. A fee tail that is heritable by all of 
the property owner’s issue by any spouse. @ For- 
merly, a t “to A and the heirs of his body” 
created a fee tail general. 


fee tail special. A fee tail that restricts the eligibility 
of claimants by requiring a claimant to prove 
direct descent from the grantee and meet the 
special condition in the grant. @ For example, the 
words “to A and the heirs of his body begotten on 
his wife Mary” meant that only descendants of A 
and Mary could inherit; A's children by any other 
wife were excluded. An estate tail special could 
also be restricted to only male or only female 
poe nnens: as in “to A and the heirs male of his 


feign (fayn), vb. To make up or fabricate; to make a 
false show of <he feigned an illness>. 

feigned, adj. Pretended; simulated; fictitious. 

feigned accomplice. See INFORMANT. 

feigned action. Hist. An action brought for an ilt 


purpose on a pretended right. — Also termed faint 
action; false action. 
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feigned issue. Hist. A proceeding in which the parties, 
by consent, have an issue tried by a jury without 
actually bringing a formal action. © The proceeding 
was done when a court either lacked jurisdiction or 


- was unwilling to decide the issue. — Also termed 


fictitious issue. - ie 
“The chancollor’s decree {s either interlocutory or final. It 


very that the first decree can be final, or 
conctude the cause; for, H any matter of fact is strongly 
controverted, this court is so sensible of the deficiency of 
trial by written ons, that f will not bind the parties 
thereby, but fds fnpicnelen lg he 

if a3 no can be summoned to attend this court, 


tha fact Is rected to be tried at the bar of the court 

of ‘a bench or at the assises, upon ignt 

ee Agri It fs gain May a point . as i 

only, issue) an action Is felgned brought, 

wherein the aoe itt declares he laid : 

oe es ale aera en ee ee a eee no 
poet Les 


defendant aflows , but avers thal A fs not the heir 

pA ep cillig na eperiio,judiciaie the 
seem 

Romans: are used In the courts of law, 

by consent of the parties, to determine some ed 
without the formality Sf ogrh Gres lam 

Aen @, Commentaries on Laws of England 452 


feigned recovery. See COMMON RECOVERY. 


Feist doctrine. Copyright. The rule that “sweat of the 
brow” will not pecs U.S. copyright } aipetat in 
an unoriginal colfection of facts. Feist Pubs. v. Rural 
Tel. Serv. Co., 499 U.S. 340, 111 S.Ct. 1282 (1991). 
Cf. sweaT-or-THE-Brow voctaine. (Cases: Copyrights 
and Intellectual Property © 12(2).J . 


FELA (fee-la). abbr. FEDERAL EMPLOVERS' LIABILITY ACT. 
fele (feel). (Law French] See rear. 


fellow, 2. 1. One joined with another in some legal 
status or relation. 2. A member of a college, board, 
corporate body, or other organization. 


fellow-officer rule. Criminul procedure. The principle 
that an investigative stop or an arrest is valid even if 
the law-enforcement officer lacks personal knowl- 
edge to estahlish reasonable suspicion or probable 
cause as long as the officer ‘s acting on the knowl- 
edge of another officer and the collective knowledge 
of the law-enforcement office. — Also termed White- 
ley rule. (Cases: Arrest €°63.4(11). CJ.S. Arvest § 32.) 

fellow servant. A coworker having the same employer; 
esp., an employee who is so closely related to anoth- 
er employee's work that there is a special risk of 
harm if either one is negligent. See FELLOW-SERVANT 
RULE; DIFFERENT-DEPARTMENT RULE. 


superior fellow servant. A worker that has the 
power of control or direction over a coworker. — 
Also termed superior servant. 


fellow-servant rule. A common-law docirine holding 
that an employer is not liable for an employee's 
injuries caused by a negligent coworker. @ This 
doctrine has generally been abrogated by workers’- 
compensation statutes. In some jurisdictions, em- 
ployees were considered fellow servants when they 
were working with one aim or result in view. In 
others, the relation of fellow servant was tested by 
the “superior servant rule” or the “doctrine of vice 
principal,” meaning that an employer is liable for 
injuries to an employee if they result from the 
negligence of another employee who is given power 


12° St SS Sane ee es TE TREES. 5 TITS rs 08! 0 OTe eee STEN Sa Tet net onan 
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4 of control or direction over the injured ig ag tae - 
Also termed common-employment doctrine. 
ENT-DEPARTMENT RULE. [Cases: Employers’ Liability 


f. DIFFER. 


- 100. C.J.S. Employers’ Liability for Injuries to Employ- 
ees §§ 167-169, 172.] 


; felo-de-se (fee-loh or fel-uh dee see), n. See SUICIDE (2). 


' 


" “'Felo de se,’ or felon of himself is freely spoken of by tho 


early writers as ler. Hence one 

before he arived at the age of discretion or while he was 
non compos mentis, was not a felo de se, or sulcide.... 
(Bly the common law suicide was a felony and was 
punished by ignominious burial and forfeiture of and 
chattels to the king." Rollin M. Perkins & Ronald N, Boyce, 
Criminal Law 120 (3d ed. 1982). 


‘: felon, n. A person who has been convicted of a felo- 


‘i 


ny. — Also termed (redundantly) convicted felon. 


t felon-de-se. See suICIDE (2). 
| felonia (fo-loh-nee-a). [Latin “felony”] Hist. An offense 


that results in a vassal's forfeiting his fee. 


ne a » oeve tal wohl fet oer taken tan a 
etymo came Into vogue when meant 
oe Pa differed from treason. The word was 


iy Getermnin its Ing merely by ref to 
t] meaning m erence 

lM Radin, Handbook of Anglo Amor 
Se coal 48 n.7 (1838). 


« felonious (fe-loh-nee-as), adj. 1. Of, relating to, or 
* involving a felony. 2. Constituting or having the 


nO nh owe lls Shale T bh! 


whee 


character of a felony. 3. Proceeding from an evil 
heart or purpose; malicious; villainous. 4. Wrongful; 
(of an act) done without excuse or color of right. 


felonious assault. See assauLt. 
felonious homicide. See HOMICIDE. 
felonious intent. See criminal intent under INTENT ()).” 


felonious restraint. 1. The offense of knowingly and 
unlawfully restraining a person under circumstances 
that expose the person to serious bodily: harm. Mod- 
el Penal Code § 212.2(a). 2. The offense of holding 


a person in involuntary servitude. Model Penal Code 
§ 212.2(b). 


F 
felon of oneself. See suicive (2). 


| 
! 
| 


felony, n. 1. A serious crime usu. punishable by im- 
prisonment for more than one year or by death. © 
Examples include burglary, arson, rape, and mur- 
der. — Also termed major crime; serious crime. Cf. mis- 
DEMEANOR. [Cases: Criminal Law @27. C.J.S. Crimi- 


nal Law §§ 9-12.) - 
“F . In the general acceplation of our English law, 
com every species of @, which occasioned at 
commen law the forfeiture of lands or goods.” 4 Willlam 
Commentarias an the 94 
(1769). 
“ indictable crimes, the common out 


female genital mutilation 


atrocious felony. A serious, usu. cruel felony involv- 

ing personal violence. © This term is now used less 

frequently than the specific type of crime alleged 
8 first-degree murder or aggravated sexual 
‘ assault). 


serious felony. A major felony, such as burglary of 
a residence or an assault that causes great bodily 
injury. @ In many jurisdictions, a defendant's prior 
serious-felony convictions can be used to enhance 
another criminal charge. 


substantive felony. See substantive offense under or- 
FENSE (1). 


treason felony. See TREASON FELONY. 
violent felony. See violent offense under OFFENSE (1). 


2. Hist. At common law, an offense for which convic-- 
tion results in forfeiture of the defendant's lands or 
goods (or both) to the Crown, regardless of whether 
any capital or‘dther punishment is mandated. ©@ At 
early common ‘law, the term felony included any 
offense for which a defendant who fled before trial 
could be summarily convicted, attainted, and out- 
lawed, or that carried a right of appeal after convic- 
tion. Although treason carried the same penalties as 
a common-law felony, it was usu. defined as a 
separate class of crime. 3. Hist. Feudal law. A grave 
act that resulted in the forfeiture of land granted by 
a superior. 


felony-de-se. See suiciDE (1). 


felony injury to a child. The act of ee or al- 
lowimg a child to suffer in circumstances hkely to 
produce great bodily harm or death, or inflicting 
unjustifiable pain or mental suffering in those cir- 
cumstances. 


felony murder. See suRDER. 


felony-murder rule. The doctrine holding that any 
death resulting from the commission or attempted 
commission of a felony is murder. @ Most staves 
restrict this rule to inherently dangerous felonies 
such as rape, arson, robbery, and burglary. Cf. sus. 
DEMEANOR-MANSLAUGHTER RULE. [Cases: Homicide 
@575.] 


Lie nig ill reed mah peer nae murder is 
prorat, Engen. the doctrine originated, has abol- 
Penal recommends its abolition 


murder, who absent this doctrine, would not have been 
convicted of murder." Amold H. Loewy, Criminal Law in a 
Nutshell 48 (2d ed. 1987). 


FEMA. abbr. FEDERAL EMERGENCY MANAGEMENT AGENCY. 


female genital mutilation. 1. Female circumcision. 2. 
The act of cutting, or cutting off, one or more 
female sexual organs. @ Female genital mutilation is 
practices primarily among certain tribes in Africa, 

ut it also occurs among some immigrant popula- 
tions in the United States and in other Western 
nations. There are three commonly identified types: 
sunna, in which the hood of the clitoris is cut off; 
excision, in which the entire clitoris is cut off; and 
infibulation, in which the clitoris, the labia minora, 


fem-crit 


and much of the labia majora are cut off. In the 
United States, Congress has outlawed female genital 
mutilation, specifically prohibiting the use of a cul- 
tural defense for plc accused of performing the 
act. 18 USCA § 16. — Abbr. FGM. See cururat ne- 
FENSE. oe 

-fem-crit, See carr. * . 
Seme (fem), ». [Law French) Archaic. 1. A woman. 2. A 

wife. — Also spelled femme. 


feme covert (fem kav-ort). [Law French “covered 
wonuan"] Archaic. A married woman. ® The nation, 
as Blackstone put it, was that the husband was the 
one “under whose wing, protection, and cover, she 
performs every thing.” 1 William Blackstone, Com- 
mentaries on the Law of England 430 (1766). See cov- 
ERTURE. ji 

feme sole (fem sohl). [Law French} Archaic. 1. An 
unmarried woman. 2. A married woman handlin 
the affairs of her separate estate. — Also term 
(in sense 2) feme sole trader; feine sole ‘merchant. 


femicide (fem-o-sid). 1. The killing of a woman. 2. 
One who kills a woman. 

feminist jurisprudence. See JURISPRUDENCE. 

fence, x. 1. A person who receives stolen goods. — 
Also termed (historically) intaker. (Cases: Receiving 
Stolen Goods 4. C.J.S. Receiving or Transfervi 
Stolen Goods and Related Offenses §§ 4, 6-7, 12.) 


they have poling that thay could Wr 
len, sense 

Sirs coceen The busi ece seta tet Ge ce cote 

iofh ipneidbafc Degen ete eis roadie alread 
@ mote respectable front than erally possible for 

thre thieves." United States v. Wemer, 160 F.24 438, 441-42 

(2d Cir. 1947). 

“The ‘tence’ takes over the stolen and 

the thief a . He purports to ‘buy’ the from 


thiet.” Rollin M. Perkins & Ronald N. Boyca, 
395 (3d ed. 1982). 


2. A place where stolen goods are sold. See receiv. 
ING STOLEN PROPERTY. 3. LAWFUL FENCE. 4. Scots law. 
‘The formal warning ‘to not interrupt or obstruct 
judicial or legislative proceedings. 5. Scots law. A 
penaky of forfeiture prescribed in a statute or a 
contract. 


fence, vb. 1. To sell (stolen property) to a fence, 2. 
Scots law. To open (a legislative or judicial sitting) by 
warning persons against obstructing or interruptin 
the legislature or court. 3. Scots law. To threaten wit 
forfeiture as a consequence of violating a law or 
breaching a contractual promise. 


fence-month. Hist. The summer fawning season when 
it was unlawful to hunt deer. — Also termed defense- 
month, 


fencing patent, See PATENT (3). 


feneration (fen-a-ray-shen). Hist. 1. The act or practice 
of lending money with interest. 2. usury. 


fenus (fen-os), n. [Latin] Roman law. Simple interest. 
fenus nauticum. See NAUTICUM FENUS. 

feod (fyood). 1. rez (2). 2. FELD. 

feodal (fyoo-dal), adj. See FEUDAL. 

feodal action. See FxUuDAL ACTION. 
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feodality (fyoo-dal-o-tee). See FzaLtv. 

feodal system. See FEUDALISM. 

feodarum consuctudines (fee-o-dair-om [or fyoo- 
dair-om) kon-swo-t{y]oo-do-neez). See rEUDARUM CON. 
SUETUDINES. - 

f (fyoo-de-ree). Hist. An officer of the Court of 
Wards who traveled with the escheator from county 
to county in order to receive royal rents and esti- 


mate the value of land tenures for the Crown. See 
COURT OF WARDS AND LIVERIES. 


feodatory (fyoo-do-tor-ee). See FEUDATURY. 
feodi firma (fee-o-dt or Fyoo-di far-ma). See FEE FARM. 
eodt firmarius (fee-o-dt or fyoo-di far-mais-re-as). 
en The tenant of a fee farm. 
feodum (fee-o-dem or fyoo-dam). [Law Latin] Hid. 1.A 
fee; a heritable estate. 


“Feodum ... A fea; the same as feuvdum. This is the word 
Gianville and Bractan to denote an 


tal 
nary and Glossary 615 (2d ed. 1887). : 


2. Part of a lord’s estate held by a tenant (i.e., a 
seigniory). See seicniory (2). 3. A payment for ser- 
vices render 


feodum antiquum. See feudurn antiquum under revoUM. 
feodum apertum. See feudum apertum under FeUDUM. 
feodum laicum. See feudum latcwn under Fecpuss. 


feodum militis (fee-o-dam or fyoo-dam mil-o-tis). Hist. 
A knight's fee. — Also termed feodum militare. 


feodum nobile (fee-o-dom or fyoo-dam noh-ba-lee). See | 


Jeudum nobile under revou. 


feodum novum (fee-a-dam or fyoo-dam noh-vam). See 
feudum novum under FELDUM. 


feodum simplex (fee-o-dam or fyoo-dom sim-pleks). A 
fee simple. 


foedum talliatum (fee-o-dam or fyoo-dem tal-ce-ay- 
tam). A fee tail. — Also spelled feudum talkatum. 


feoff (fef or feef), vb. See ENFEOFY. 
sap ici (fee-[a}-fo-men-tam). [Law Latin] Hist. 
FEOFFMENT. 


feoffare (fee-(a}-fair-ee), vb. [Law Latin} Hist. See en- 
FEOFF. 

feoffator (fee-[a}-fay-tar). [Law Latin} Hist. See yeor- 
FOR. 


feoffatus (fec-[0}-fay-tas). {Law Latin] Hist. See renrvee. 
feoffee (fef-ee or feef-ee). The transferee of an estate 
in fee simple, the recipient of a fief. 


feoffee to uses. Hist. A n to whom land is 
conveyed for the use of a third party (called a 
cestui que use); one who holds legal title to land for 


the benefit of another. See cestt Que USE; GRANT . 


To uses. Cf. TRUSTEE (1). 


feoffment (fef-ment or feef-mont): Hist. 1. ‘he act of 
conveying a freehold estate; a grant of land in fec 
simple. — Also termed folfment with livery of seisin. 2. 
The land so granted. 3.,. charter that transfers 
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the land. — Also written enfeoffment. —- Also termed 
' deed of feoffment. (Cases: Dee 
§§ 12-13.] : 
feoffment to uses. An enfeoffment of land to one 
person for the use of a third party. @ The feoffee 
was bound in conscience to hold the land accord- 
ing to the prescribed use and could derive no 
benefit from the holding. 
ces of freehold land coutd 


be made 


Monae & WA. Wado, Th Lew of Real Property 47 (6th 
.¥¥,, A a 
ed. 1884), 


feoffment with livery of seisin. See FEOFFMENT (1). 


feoffor (fef- or feef-ar or -or). The transferor of an 
estate in fee simple. — Also spelled feoffer. 


feorme (farm). Hist. A portion of the land’s produce 
owed by the grantee to the lord according to the 
terms of a charter. 


ferae bestiae (feer-ee bes-tee-ee). (Latin) Roman law. 
Wild beasts. @ Since a wild animal belonged to no 
one (res nullius), its captor acquired ownership by 
occupatio. See occurarin. 


ferae naturae (feer-ee na-tycor-ee), adj. (Latin “of a 
ae (Of animals) wild; untamed; undomes- 
ticated. 


ferae naturae, n. Wild animal. See wild animal under 
ANIMAL; RULE OF CAPTURE. 


feral animal. See ANIMAL. 


FERC (fark). abbr. FEDERAL ENERGY REGULATORY COMMIS. 
SION. 


FERC-out clause. Oil & gas. A provision in a contract 
to sel] natural gas specifying that if a regulatory 
agency does not allow the price paid to the producer 
to be passed on to consumers, either the contract 
ge will be reduced accordingly or the contract will 

terminated. — Also termed regulatory-out clause. 


ferdella terrae (fer-del-a ter-ee). [Latin] Hist. 1. Ten 
acres of land. 2. A yard-land (20 acres). 


ferdfare (ford-fair), n. (fr. Saxon fird “military service” 
+ fare “a going”) Hist. 1. A summons to military 
service. 2. An exemption from military service. — 
Also spelled firdfare; fyrdfare. 


joe (for-ding-gas). Hist. A freeman of the lowest 
ass. 


Feres doctrine (feer-is or feer-eez or fer-ez). Torts. The 
rule that a member of the military is barred from 
recovering damages from the United States on a 
claim brought under the Federal Tort Claims Act for 
injuries sustained in military service. Feres v. United 
States, 340 U.S. 135, 71 S.Ct. 153 (1950). — Also 
termed Feres rule. See aCtVITy INCIDENT TO SERVICE. 
(Cases: United States 6@78(16).} 

feria (feer-ee-a), n. [Law Latin) Hist. 1. A weekday. 2. 
. holiday. 3. See ferial day under vay. 4. A fair. 5. A 
erry. 


21. CJS. Deeds’ 


festing-penny 


feriae (feer-ee-1), n. pl. [Latin] Roman law. Religious 
and public holidays on which Romans suspended 
politics and lawsuits, and on which slaves enjoyed a 
partial break from labor, - 


ferial day. See pay. 
Serlingum. See FURLONG. 
ferlingus. See FURLONG. 
ferm. See FARM. 


fermer. (Law French] Hist. 1. A lessee, esp. one who 
holds lands for agricultural purposes. 2. One who 
holds something (such as Iand or an incorporeal 
right) by the term. 


FERPA. abbr. FAMILY EDUCATIONAL RIGHTS AND PRIVACY 
ACT. 


ferriage (fer-ee-ij). Hist. The toll or fare paid for the 
transportation a or property on a ferry. 
(Cases: Ferries S31.) 


ferry, n. 1. A boat or vessel used to carry persons or 
property across water, usu. with Ged ueroinalé and 
short distances. [Cases: Ferries €°2.] 2. The com- 
mercial transportation of persons or property across 
water. [Cases: Ferries €2.] 3. The place where a 
re Passes across water, including tke continuation 
of the highway on both sides of the water. (Cases: 
Ferries €3.] 4. The right, usu. exclusive, given by 
government franchise, to carry persons or property 
across water for a fee. — Also termed ferry franchise. 
(Cases: Ferries @9.] 


ferry, vb. To carry persons or property, usu. across 
water, for a fee. 


ferry franchise. See FERRY (4). 


fertile ian rule. The legal fiction, assumed 
under the rule against perpetuities, that a woman 
can become pregnant as long as she is alive. @ The 
case thal gave rise to this fiction was jee v. Audley, } 
Cox 324, 29 Eng. Rep. 1186 (ch. 1787). See W. 
Barton Leach, Perpetuities: New Hampshire Defertilizes 
Octogenarians, 77 Harv. L. Rev. 729 (1963). — Also 
termed presuntplion-of-feriility rule. 
x testator bequeaihs In trust to pay the income to 


years and she 
has been held that the 
violative of the rule 


is 
Soars Cocumet that every f aiken f havi 
lan oO ing 
children until the he or she dies, as far as the rule 
against i concemi , A could 
have an additional child who would not be a life in being at 
oind De Does bopand tis pereucaihe periods The iat 
8 ple result o' 
this hypothesis is to invalidate the remainder 
children. This 


to the grand- 
situation is sometimes referred to as the case 


of the ‘fertite enartan.’ Ramember that the class gift Is 
invalid if it is possible that the interest of one member of 
the class can violate the rule.” Thomas F. in & Paul G. 
Haskell, Estates in Land and Future interests 188 
(2d ed, 1984). 


festing-man. Hist. A bondsman; a surety. See FRANK- 
PLEDGE. 


festing-peniiy. Hist. Earnest, or payment, given to a 
servant when hired. 


festinum remedium 


festinum 1emedium (fes-ti-nam ri-mee-dee-om). (Latin) 
Hist. A speedy remedy. © It was used in cases, such 
as actions for dower or assize, where the redress of 
injury was given without unnecessary delay. 


Festo doctrine. Patents. The rule that the voluntary 
‘narrowing of a patent claim may give rise to prose- 
cution-history estoppel. Festa Corp. v. Shokelsu Kinzoku 
Kogyo Kabushiki Co., 304 F.3d 1289 (Fed. Cir. 2003). 
[Cases: Patents 6 168(2.2). C.J.S. Patents § 297.) 


festuca (fes-tyoo-ko). Hist. A rod, staff, or stick used as 
a pledge (or gage) of good faith by a part to a 
contract or as a token of conveyance of a ein 
Roman law, a festuca was a symbol of ownership. — 
Also termed fistuca; vindicla. See LIVERY OF SEISIN. 


J Is lose age 
and are mixed up. ular etymology confounds con' 

Fred & W. Maitland, The 
pores Sen ae renee crea eae 


Joa (fes-tom). (Latin] A feast-day, holiday, or festi- 


fetal alcohol syndrome. A variety of birth defects 
caused by the mother's alcoho! consumption during 
ncy. ®@ ‘The birth defects include facial abnor- 
malities, mental retardation, and growth deficien- 
cies, — Abbr. FAS. 


fetiales (fee-shev-ay-leez), n. pl. Raman law. The order 
of priests whose duties concerned international rela- 
tions and treaties, including the tion of war 
and peace, — Also spelled feciales. 


; parsons were 
e ed on misston to a hostile state, as the persons 
of ambassaors, and meagenger, under 2taq of ce, ee 
inviolate in the present time. Their duties In some few 
particulars resembied those of the heralds of the Middle 
poeta amined ty Naina Bomenlua, te we tee of 
Rome, about 110 BG." Boston's ihetated 
Religicn, Philosophy, Politics, and Law 240 (ca. 1880). 
fetial law (fee-shol). Roman law. A branch of law con- 
cerned with matters (such as treaties, embassies, and 
war declarations) affecting relations between peoples 
or nations. — Also spelled fecial law. — Also termed 
jusfetiale. ; 
feticide (fee-ta-sid). 1. The act or an instance of billing 
a fetus, usu. by aru and battering the mother; 
esp., the act of unlawfully causing the death of a 
fetus. 2. An intentionally indu miscarriage. — 
Also spelled foeticide. — Also termed child destruction. 
Cf. INFANTICIDE (». — feticidal, adj. 


fetter, n. (usu. pl.) A chain or shackle for the feet. — 
fetter, vb. 

fettering of p . The act of making the disposi- 
tion or ownership of property more complex so that 
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those with separate interests must cooperate if they 
are to handle their interests reasonably. @ Fettering 
of property occurs whenever ownership is split into 
two or more interests, as when present and future 
interests are divided or when a tenancy in common 
is created. 
fetus. A developing but unborn mammal, esp. in the 
latter stages of development. — Also spelled foeties. 
CE. emurvo; zvcore. ; 
feu (fyoo), ». [fr. Law Latin feudum “a fee") 1. A right 
to land given to a person in exchange for service to 
be performed. 2. Scots law. Land held by a vassal in 
return for an annual payment in money. crops, or 
services (called feu duty), © This type of tenure was 
abolished in Scotland in 2000. 3. Sots law. A perpet- 
ual grant of land to be held in exchange for grain or 
money. 4. A ual lease for a fixed rent. 5. A 
iece of land held under a perpetual lease for a 
ixed rent. — Also spelled few. FEE (2). — feu, 
ub, — feu, adj. bs 
“Fou; tn Latin feudum, wad used to denote the feudal- 


@ military tenure of this country ... for, even in 
itary system, innumerable Instanc- 
to rants of land in the feudal form, 

where the vassal delivered victual, or Feria ero 
a services to his superior.” Willlam I, Bell's 
and Digest of the Law af Scotland 456 (George 


= 
2 

F 
> 


feu, vb. Sols law. Fo grant (land) by feu. 

oer Scots law. The yearly return generated by 
a feu. 

feuar (fyoo-ar), ». Scots law. One who holds a feu. CI. 
FEU; VASSAL. 

feu charter. Scots law. The charter creating a feu 
tenure. 

feud, n. Hist. 1. A heritable estate in land conveyed 
from a feudal superior to a grantee or tenant, held 
on the condition of rendering services to the superi- 
or. 


books; they never 
also that fsodum sense that cur 
fee has when 3 or doctor's fee; 


jeneral and cattle In particular.” 2 erick & 
e of English Law Gelore the 


t Ww. Tha 

Time of Edward | 238 n.2 (2d ed. 1899). 
impartible feud. An indivisible feud; a feud not 
subject to partition. See feudum individuun under 
FEUD. 
improper feud. A nonmilitary feud; a feud that is 
base or servile in nature. 


genuine or original Be al obs egies rose, 
and in the hands of military persons: though the feudato- 


tas, being under t Incapacitiss of cultivating and 
manuting their own soon found it to 
commit part of hem to tenants 


sams time demolished tha ancient simplicity of feuds; and 
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ue prt ier pay Meola q 8 
subjected them, play gi ber igre and 
Innovations. Feuds came to sald, and 
deviations made from the les of 


nger sacred, 
when the feuds themselves. no tonger continued to be 
. Hence these tenures began now to be 


et impro; proper and im 
lam Stnckntore¢ eernemanee Op te 


U 
Laws of England 67-58 (1766). 
proper feud. A feud based on military service. 


2. The interest of the tenant in the land conveyed. 
8. The land itself conveyed. — Also termed ie 
senses 1, 2 & 3) fee; fief, feod; feude; feudum. 4. An 
enmity or private war existing between families or 
clans, esp. as a result of a murder. 
“Where wro to an All edderpor toe not regarded as an 
Sth wrongoa i oat ho pea 
only as regards the 
crested by such wronghul deed is feud (Anglo Saxon foshth, 
Latin falda). Tho rot mearing ofthe wo (a ‘hatred.’ Feu' 
is lepally sanctioned h C) 
law [s found In the fact revenge In 
not a breach of the peace. It is not a wron 
furnishes no apr ragsise thafieh Are a alll 
man slain in lawtul feud ts no be avenged 
p nsation to be ped for "nis savng. Munroe Smith, 
- Tha pment of European Law 29 (1928). 
blood feud. A state of hostility between families in 
which one family seeks to avenge the killing of one 
of its members by killing a member of the other 
family. See eal 


Conquest, 


as the power of the State waxes 
helping autonomy of the ‘andred wanes. Private ft feud is 

led, pratense Meg rad the slain and tha 
slayer are mado pledabo and au 


slayer are made and aun Dubie Mle ot = 
Frederick rederic aes of publ Mi 
English Law Ty Bipkies the Toes oF Edward ai (od edt 


feudal, adj. 1. Of, relating to, or growing out of 
feudalism <feudal law>. 2. Of or rine to a feud 
<feudal tenure>. — Also spelled (archaically) feodal. 
Cf. aLLopiAL. 


feudal action. Hist. A real action; an action that con- 
cerned only real property. 


; feudalism (fyood-ol-iz-em). 1. A landholding system, 

: particularly applying to medieval Europe, in which 

ve are bound by their status in a hierarchy of 

ee obligations of service and defense. © The 

was obligated to give the vassal (1) some land, 

O) protection, aad (3) justice. The lord guaranteed 

the quiet occupation of the land by the vassal and 

guaranteed to do right if the vassal me involved 

In a dispute. In return, the vassal owed the lord 

* some t of service, called “tenure” (literally 

' "means of holding"), because the different types of 

: service were the methods by which the vassals held 

the gee Ste 2. Me rian political, and economic 

system of medieval “abe AER deer termed feudal 

system; feodal system. Rha istic, ad; 

“What do we mean by feudalism? a: such answer 

the following Is the best that | can give — A state of society 


faudum 


In which the main social bond Is the relation between lord 


and on tha ford’s part protection 

and defence; on the man’s part : 

ecnal a. inseparably {nvoived in : bi oe 
a pr re 

tlon, the tenure of land — man holds lan of ine lord, 


ee saves re aren onthe Tara, is toed hae 
and swe cay. oe) te ae 


the tand, 
one a phe is spit up between man and lord 
W. Maliand, The Consthutional HJ istory of England 143 
(i9C8s repr. 162) , 
“Modem historical research has pict us that, while it Is a 
mistake to Yeudalism' is 


mes? OC Brierly, The Law of Nations 2 (Sth ed. 1955). 


feudal law. Hist. The real-property law of land tenures 
that prevailed in England, esp. after the Norman 
Conquest. See FEUDARUM CONSUETUDINES. 


feudal system. See FEUDALISM. 


feuda pecuniae (fyoo-do pi-kyoo-nee-ee). [Law Latin] 
Hist. M heritable right mnicaey. 


feudarum consuetudines (fyoo-dair-am kon-swa-t[y]oo- 
de-neez). {Latin} The customs of feuds. @ This was 
the name of a compilation of feudal laws and cus- 
toms made in 12th-century Milan. It is regarded as 
an authoritative work in continental Europe. — Also 
spelled feodarum consuetudines. 


feudary. See reupaTory. 


feudatory, adj. Hist. (Of a vassal) owing feudal alle- 
giance to a lord. 


feudatory, n. Hist. The grantee of a feud; the vassal or 
tenant who held an estate by feudal service. — Also 
termed feudary; feodatory. 


“a therefore 
Every receiver Soon Bu tas bonatanion, or tame iodo 


spon by or immediate tord 
his feud or fee, to G al in his cone te caren him.” 2 
William Glackaions, Commentaries on the Laws of England 


feude. See reup. 


feudee (fyoo-dee), n. Hist. The grantee of a feud; a 
feudal tenant. 


feudist. A writer on feuds (for example, Cujacius, 
Spelman, Craig). 


Feudorum Libri (fyoo-dor-am hi-bri). (Latin “the books 
of the feuds") Hist. The Books of Feuds, a five-book 
compilation of Lombardic feudal law published in 
Milan around 1152, during the reign of Henry III. @ 
This unofficial compilation was the main source of 
tenure law among the nations in Europe. It was 
widely used in medieval law schools and courts in 
Italy, France, and Germany. The Feudorum Libni 
were probably known in En and but had little effect 
other than influencing English auree to study their 
own tenure system more critically. — Also termed 
Consuetudines Feudorum;, Usus Feudorum. 

la (fyoo-dom). ale Latin] A fief or feud; 2 
feodum. — Also termed feedum; feum. PI. ude 
(fyoo-da). See FEUD (0); FIEF; FEE (2). 


“"The Latin aig! Modan x fovea be ere of the 
words om eee 
favoured py some er tiserane tor was not used in 


laverrenche JH. . An introduction to English Legal 
History 256 n.4 (3d ed. 1990). 


feu duty 


feudum antiquum (fyoo-dam an-tt-kwam), n. [Law 
Latin “ancient feud”) Hist. 1. A feud that passed to 
a vassal from an intestate ancestor. 2. A feud that 
ancestois had td for more than four gener- 


ations. 3. An ancient feud. — Also termed feodum 


antiquum (fee-o-dam or fyoe-dem). See revo cp. PI. 
feuda antiqua (Fyoo-da an-t:-kwa). 
feudum apertum (fyoo-dam o-par-tam). Hist. A 
feud that reverted to the lord because of a tenant’s 
failure of issue, a crime by the tenant, or some 
other legal cause. — Also termed feadum apertum. 
Jfeudum burgale (fyoo-dam bar-gay-lee). [Law Lat- 
in] fist. Land held feudally by burgage tenure — 
that is, tenure given in exchange for a tenant's 
watching and warding in a burgh. See waTcr anv 
WARD. : . 
feudum ex camera aut caverna (fyoo-dem cks 
kam-sr-a awt ke-vor-no). [Law Latin “feu from a 
room or hole} Hist. An annual gift of money, 
grain, or other items to a deserving person, esp. a 
soldier. 

feudum francum (fyoo-dam frangk-am). Hist. A 
free feud; a feud or fee that was noble and free 
from talliage and subsidies that vulgar feud: (ple- 
beia feudu) were subject to. 

feudum hauberticum (fyoo-dam haw-ber-te-kem). 
Hist. A feud that was held on the military service of 
appearing fully armed when summoned by the 
lord. See araitee-BAN. 

Seudum sk pi (fyoo-dam im-proh-pree-am). 
Hist. A feud that was improper. oe 
feudum individuum (fyoo-dam _in-de-vij-oo-em). 
Hist. A feud that was indivisible and descendible 
only to the eldest son. 

Seudum laicum (fyoo-dom lay-a-kam). Hist. A lay 
feud. — Also termed feodum laicum. 

feadum m (fyoo-dam lij-ee-am). Hist. 1. A liege 
feud; a ri held immediately of the screreign: ©. 
A feud for which the vassal owed fealty to his ford 
against all other persons. 

feudum maternum (fyoo-dam me-ter-nam). Hist. A 
feud that descended to the feudatory from the 
maternal side. 

feudum militare (fyoo-dem mil-a-tais-ee). Hist. A 
knight's feud. @ ft was held by knight-service and 
esteemed the most honorable species of tenure. — 
Also termed feodumn militis; (in Norman law) fief 
d‘haubert or fief d'hauberk. 

Seudum nobile (fyoo-dem noh-be-lee). Hist. A feud 
for which the tenant did guard and owed fealty 
and homage. — Also termed feodum nobile. 


feudum novum (fyoo-dam noh-vam). [Law Latin) 
Hist. A new fee; a fee that began with the Benen of 
the sehen Mel that was not acquired by suc- 
cession. — spelled feodum novum. 
“For if the feud, of which the son died selsed, 
feuckim antiquum, or one descended to him from his ances- 
not possibly succesd to it, because it 
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which might be transmitted to his children but could not 
ascend to his progenitors ...." 2 Wiliam Blackstone, Com- 
mentaries on the Laws of England 211-12 (1768). 
feudum novum ut antiquum (fyoo-dem noh-vam at 
an-t-kwem). Hid. A new feud held with the quali- 
ties of an ancient feud. © 
feudum paternum (fyoo-dem po-tar-nem). Hist. 1. 
A feud that the tenant’s paternal ancestors had 
held for four generations. 2. A feud descendible 
only to the heirs on the paternal side. 3. A feud 
that could be held only by males. 
feudum proprium (fyoo-dem proh-pree-em). Hist. 
An original feud that is military in nature and held 
by military service. 
feadum rectum (fyoo-dam rek-tam). [Law Latin] 
Hist. Lands held by military tenure. 
feudum simplex (fyoo-dam sim-pleks). (Law Latin] 
Hist. Fee siMPLe. ; 
feudum talliatur (fyoo-dem tal-ee-ay-tam). See Fre 
TAIL. te : 
feu duty. Scols law. The annual rent paid by the tenant 
of a feu. — Also termed ground annual. 


feu farm. Scots law. A tenure of land held in exchange 
for a specified annual payment (called feu duty). @ 
This type of tenure was converted to a freehold in 
2000. — Also termed feu tenure. See reu vuty. 


feuholding (fyoo-hohl-ding). Hist. A tenancy held by 
rendering produce or money instead of military 
service. — Also spelled feu holding. 

feam. See recous. 

feu tenure. See FEU FARM. 

few. See FEL. 


££. abbr. 1. And the pages following. 2. (often cap.) FRAG- 
MENTA. 


FGA. abbr. 1. Free from general average. 2. Foreign 


general average. 
“F.GA. means General Average, and that, 
goods become Ste Genter vroee. the see © ee 
will be those ci the port of destination or refuge 
Le,, the law of the place where the adjustment is mado.” 2 
. Chance, Principles of Mercantile Law 128 (P.W. 
French ed., 10th ed. 1951), 


FGM. abbr. remaLe GENITAL MUTILATION. 


FHA. abbr. 1. vaRMERS’ HOME ADMINISTRATION. 2. FEDERAL. 
HOUSING ADMINISTRATION. 


FHA mortgage. See mow tcaGe. 


FHEO. abbr. oFFtCe OF FAIR HOUSING AND EQUAL OPFORIL - 
NITY. 


FHLB. abbr. repeal. OME LOAN BANK. 


FHLBB., abbr. Federal Home Loan Bank Board, See 
FEDERAL HOUSING FINANCE BOARD. 


FHLMC, abbr. repea. WOME LOAN MORPGAGE CORPORA 
TION. 


FHWA. abbr. FEDERAL HIGHWAY ADMINISTRATION. 


senha (fyahn-say), vb. [Law French] To pledge one's 


er eee 
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see VARMA OOP 
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fiant, n. Hist. 1. A decree; commission. 2.'A warrant to 
ea Chancery of Ireland for a grant under the great 


15 pS ASS en oe OB Lis + 


fiar, n. Scots law. One who holds an estate in fee, in 
contrast to a liferenter. . ; 


' fiat (fee-aht or fee-at or fi-at or ft-at), n. [Latin “let it be 
~ done”) 1. An order or decree, esp. an arbitrary one 
<judicial fiat>. 2. A court decree, esp. one relating 
to a routine matter such as scheduling <the court 
requires all motions to contain a fiat — to be filled in 
by the court — setting the hearing date>. — Also 
termed fraunt. ; 
t justitia (fi-at jas-tish-ee-9). [Latin] His. Let justice 
ee done. @ This phrase signaled the Crown's com- 
mission to the House of Lords to hear an appeal. 
“Fiat Justitia, ruat coelum, says another maxim, as full of 
pyorbntlg “eae rdbeg ales gy. Aisa Nigel 
justice be but done: — and what is tha ruin of in 
comparison of the wreck of heaven?” Jeremy Bentham, An 
of Morals and Legislation 


introduction to_ the 
13-14 n.1 (1823). 
fiat money. See MONEY. 


fiat ut petitur (ft-at at pet-o-tor). [Latin] Let it be done 
4 as itis asked. @ An order granting a petition. 


_ fiaunt. See Fiat. 


_ FICA (fi-ka). abbr. FEDERAL INSURANCE CONTRIBUTIONS 
ACT. 


rms em TI ae 5: Rchn Dn Recah dit. 


: fickle-fiduciary rule. A rule that requires a partner or 
Ps employee to forfeit all compensation, bonuses, and 
{ other benefits received after breaching a fiduciary 
{ duty to the employer or partnership, for as long as 
; the breach continues. @ The rule usu. applies to 
{ people who are preparing to resign or have resigned 
, _ tO set up a competing business or work for a com- 
: pore Mitigating factors, including an absence of 
, rm to the emp ye or partnership, are usu. not 
i considered. But a few courts have found that if a 
. Strict application of the rule would produce unjustly 
harsh results, mitigating factors must be taken into 
account. 


1 fteta traditio (fik-ta tre-dish-ee-oh). [Latin] Scots law. A 

1” fictitious delivery. © The phrase invoked the rule 

2 that if the parties so intended, an item could be 

< treated as having been delivered to a buyer in 
saga of it without the need for physical trans- 
fer. — Also termed fictio brevis manus. 


fictio (fik-shee-oh), n. (Latin fr. fingere “to feign”) 
Roman law. A legal fiction; a teal assumption or 
supposition (such as that the plaintiff was a citizen) 

} necessary to achieve certain legal results chat other- 

| wise would not be obtained. © Legal fictions allowed 

: Roman magistrates (praetors) to expand the law be- 

i yond what was strictly allowed by the jus civile. This 

! practice also occurred in English law — for example, 

} the action of common recovery, which allowed a land- 

{ owner to convey land that by law could not be 

i alienated (such as land held in fee tail). Pl. fictiones 

,  (fik-shee-oh-neez). 

H 

| 

| 

t 


fictio brevis manus (fik-shee-oh bree-vis may-nas). 
{Law Latin) ricta TRADIT10. 


fictio juris. See LEGAL FICTION. 
fiction. See LEGAL FICTION. 


fideicommissum 


fictional action. See collusive action under ACTION (4). 
fiction of law. See LEGAL FICTION. 
fictitious, adj. Of or relating to a fiction, esp. a legal 
fiction. ; 
fictitious action. See ACTION (4). 
fictitious issue. See FEIGNED ISSUE. 
fictitious name. I. ASSUMED NAME. 2. ALIAS. 
fictitious party. See PARTY (2). 
fictitious-payee rule. Commercial law. The principle 
that ifa drawer or maker issues commercial paper to 
a payee whom the drawer or maker does not actual- 
ly intend to have any interest in the instrument, an 
ensuing fo of the payee’s name will be effective 
to pass title to later transferees. — Also termed 
rule. (Cases: Banks and Banking 
© 148, 174. C.J.S. Banks and Banking §§ 416-417, 
419, 421-428, 430-432;434-438.] 
fictitious person. See artificial person under PERSON (3). 
fictitious promise. See implied promise under PROMISE. 
fictitious seisin. See seisin in law under seisin. 
fide-committee. A beneficiary; Cesrut Que ‘rRusr. — 
Also termed fidei-commissarius. 
“t , trust is called by th 
Rina i Rieti ttn Gas Pha 
seen him somawhere ar other called in English a fide- 
Oe pe ee re ey ee 
A fide-committee, or, as it should have been, a fidel-com- 


mittee, seems, to mean one who Is com- 
mitted to the faith of another.” any Bentharn, An 
Heir to the Principles of Morais and Legislation 226 
n. ig 


fideicomiso (fee-day-koh-mee-soh). Mexican law. A 
trust; esp., a trust that is established for the purpose 
of acquiring property in Mexico with a Mexican 
bank as trustee and a non-Mexican (who may be the 
setuor) as beneficiary. @ The property is held in the 
name of the trust, but the beneficiary has all the 
rights and aon of direct ownership, inchiding 
the power to , sell, or devise the proper): A 
Mexican fideicomiso usu. lasts 50 years and can be 
renewed for 50 more. Cf, ripeicosimissunt. 


fidei-commissarius. See CESTUI QUE TRUST. 


fidei-commissary (fi-dee-1-kom-a-ser-ee). See cesrut 
QUE TRUST. 


fideicommissary heir. See HEIR. 


fideicommissary substitution. 1. susstrru'mon (6. 2. 
SUBSTITUTION (7). 


fidetcommissum (fi-dee-1-ka-mis-am). [Latin}. 1. Roman 
law. A direction to an heir asking the heir as a 
matter of good faith to give some part of the inheri- 
tance, such as a particular object, or all the inheri- 
tance, to a third party. @ A fideicommissum was a 
device to overcome some of the technicalities of the 
Roman will. Originally it created a mere moral obli- 
gation, but Augustus made it enforceable by legal 
rocess. 2. Roman & civil law. An arrangement simi- 
r to a trust by which a testator gave property to a 
erson for the benefit of another who ould nat, by 
aw, inherit property. © Over time, this device was 
used to tie™up property for generations, and most 
civil jurisdictions now prohibit or limit it. For exam- 


fidejubere 


ple, in Louisiana, an arrangement in which one 
person bequeaths property to a second with a charge 
to preserve it and, at death, to restore it to a third 
person is a prohibited fidei issum. —- Sometimes 
spelled fidei-commissum. Pl. fideicommissa. 
"_. “The many formaiities with regard to the institution of heira 
and the bequest of legacies, coupled with the fact that 


many persons, e.g. |, were incapable of bi 
instituted heirs, oat given a legacy, led, In ine ae 
Republic, to testators leaving directions to their heirs In 


favour of given individuals, which, though not binding at 
thelr heirs would, In honour, feel bound to 
fideicommissa, 


g 
Q 


as Ur piey ee For 
ty, the fidaicommissum will here be culled ‘the trust’, 


; joommissar ‘the ber R.W. Leage, 
us ne "RW. 
Prato Law 252 ( Mogtet od 24 ed. 1930), 

fidejubere (fi-dee-ye-beer-ce), vb. [Latin] Roman law. 

To become a surety. © Forms of ro ade were 

spoken by the parties to a stipulatio that bound one 

party to become a surety for the other; the first 

pesty asked, “Do you pledge yourself?” (‘fideju- 

hesne?"}, and the second responded, “1! do pledge 
myself" (“fidejubeo”). See stiPuLATiO. 


fidejussion (fi-di-jash-on). [fr. Latin fidejussio)] Roman 
law. An act by which a person becomes an additional 
security for another. © The act does not remove the 
principal's liability but only adds to the surety's 
security. Fidejussion was one of the three types of 
adpromission, and the only type remaining in Justi- 
nian’s law. —~ Also spelled fideyussio; fideiussio. See av- 
PROMISSION (1). — fidejussionary, adj. 

fidejussor (fi-dee-jas-or or -jas-ar). 1. Roman law. (ital.) 
A guarantor; a person who binds himself to pay 
another's debt. 2. Hist. Maritime law. \ person who 
acts as bail for a defendant in the Coust of Admiral- 
ty. — Ako Sagi fideiussor. CE. avpromissor. — 

dejussory, aaj. 


resem to of the civil law, but are not entirely 
founded thereon; and they flkewise adopt and make use of 
other such as the Ahodian lew, 
and the laws of Oleron. the en ee 
frequently been , doth not ledge or pay 
any deference to the civil law considered as such; but 
merely permits ts usa in such cases where it {udged its 
determinations equitable, and therefore blanda it, in the 
present instance, with other marine laws - The first 
process in these ts frequently by arrest of the defen- 
dant’s person; and they also take recognizances or stipula- 
of certain fidejussors In the nature af bail, and in case 
of default may imprison both them thelr . 3 

Blackstone, an the Laws of land 


fidelitas (fi-del-o-tas). (Latin “fidelity"] See reanry. 

fidelitatis sacramenium (fi-del-i-tay-tis sak-ra-men- 
tam). [Law Latin) Hist. The oath of fealty that a 
vassal owed to a lord. 

fidelity and guaranty insurance. See fidelity insurance 
under INSURANCE. 


fidelity bond. See sonp (2). 


fidelity guaranty insurance. See fidelity insurance un- 
der INSURANCE. 


fidelity insurance. See insugANCE. 
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fidem facere judici (fi-dam fay-sa-ree joo-di-si). (Latin) 
Hist. To convince the judge. © The phrase appeared 
in reference to the introduction of evidence to prove 
a case. 


mentirt (fi-dem men-ti-r1). [Latin] Hist. To be- . 


tray faith or fealty. @ The term refers to a feudal 
tenant who did not keep the fealty sworn to the lord. 


fidepromission (ft-dee-proh-mish-an), n. (Latin “faith- 
promise”) Roman law. A contract of guaranty by 
stipulation. @ Fidepromission was one of the three 
types of i siacerata See aAprROMISSION (); SMPULA- 
TION (3). —~ fidepromissor, 1. 


fides (fi-deez). [Latin] Faith. 


fides facta (fi-deez fak-ta). (Latin) Hist. Faith-making; 

faith-pledging. © Among the Franks and Lombards, 
certain transactions were guaranteed by symbolic, 
formal acts — muking one's faith — such as the 
giving of a rod when property was transferred. See 
FESTUCA. 


fiducia (fi-djy}oo-shee-9), n. (Latin “an entrusting™} 
Roman law. An early form of transfer of title by way 
of mortgage, deposit, ctc., with a provision for re- 
conveyance upon payment of the debt. termination 
of the deposit, etc. 


“The Roman mortgage (fiducia) tell wholly out of use before 
been displaced by th 


foite . 
lanvite L. Willams ed.. 


fiducial, adj. Of, relating to, or characterized by confi- 
dence in and reliance on another person or thing 
<there must be a fiducial bond between a patient 
and a doctor>. 


fiduci.J relationship. See trust relationship under we» 
TIONSHIP. 


fiduciarius heres (fi-d[y]oo-shee-air-ee-es heer-eez). 
[Latin “fiduciary heir") Roman law. .. person formal- 
ly named an heir in a testament, but in a fiduciary 
capacity, and charged to deliver the succession to the 
person designated by the testament. 


fiduciarius tutor (fi-d[y]oo-shee-air-ee-as t{y]oo-ter). 
Roman law. A fiduciary guardian; a person who by 
fulfilling a trust to free someone in power became 
his or her guardian. 
fiduciary (fi-d[y]oo-shee-er-ee), n. 1. A n who is 
required to act for the benefit of anoiher persoa on 
all matters within the scope of their relationship; one 
who owes to another the duties of good faith, trust, 
confidence, and candor <the corporate officer is a 
fiduciary to the corporation>. 2, One who must 
exercise a high stanclard of care in managing anoth- 
er’s money or property <the beneficiary sued the 
fiduciary for investing in speculative securities>. — 
fiduciary, adj. 
sa a and it has bean pressed into 
aunts funeber chicos My view is that the term 


‘fiduciary’ Is so vaque thal tiffs have been able to claim 
that fiduclay bile Nie been Sresehed ite ii tak 


2) CACHE ey mete nee = O08 ARO re rE RTI CI 


1 0 OD ANE SE I men NRE on an 
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fiduciary who is unreasonably slow in administer- 
ing an estate. ; 
successor fiduciary. A fiduciary who is appointed 
to succeed or replace a prior one. 
way teed fiduciary. An interim fiduciary appoint- 
ed by the court until a regular fiduciary can be 
appointed. 
fiduciary bond. See son (2). 
fiduciary contract. Hist. An agreement by which one 
party delivers something to another on condition 
that the second party will return the thing to the 
first. 
fiduciary debt. A debt founded on or arising from a 
fiduciary relationship, rather than from a solely con- 
tractual relationship. 
fiduciary duty. See puTy (2). 
fiduciary heir. See HEIR. 
fiduciary relationship. See RELATIONSHIP. 


fiduciary-shield doctrine. Corporations. The principle 
that a corporate officer’s act cannot be the basis for 
jurisdiction over the officer in an individual capacity. 
(Cases: Courts €12(2.20). C_J.S. Courts § 47.] 
, fief (feef), n. 1. ree (2). 2. FEUD. @ Metaphorically, the 
* term refers to an area of dominion, esp. in a corpo- 
rate or governmental bureaucracy. 


. fief Mhauberk (feef doh-bairk). See feudum militare 
under FEUDUM. 


i fief dhaubert. See feudum militare under reupus. 


fief-tenant. Hist. The holder of a fief or fee; a feehold- 
er or freeholder. 
' field audit. See aunit. 
field: book. A log or book containing a surveyor's 
notes that are made on-site and that describe by 
course and distance the running of the property 


lines and the establishment of the corners of a parcel 
of land. 


s 

Field Code. The New York Code of Procedure of 
| 1848, which was the first comprehensive Anglo- 
é 
i 


+ ot AR metal Mis AR BERG Oba + 


“A eee ee TE ee teat 


Stee 


Rabbani 2 


American code of civil procedure and served as a 

model for the Federal Rules of Civil Procedure. © It 

was drafted by David Dudley Field (1805-1894), a 

major law-reformer. See code pleading under PLEADING 

(2). : . ; : 

{ field notes. The notes in a surveyor’s field book. 

field of invention, See CLassifiCATION OF PATENTS (2). 

, field of search. See CLASSIFICATION OF PATENTS (2). 

' field-of-use restriction. Inlellectual property. A license 
provision restricting the licensee's use of the licensed 

! property to a defined product or service market or 

! toa designated geographical area. 

i field sobriety test. See souniety Test. 

: field stop. See stor AND FRISK. 


field-warehouse financing agreement. The loan 
agreement in a field-warchousing arrangement. 


dilatory fiduciary (dil-e-tor-ee). A trustee or other. 


fieri facias 


field warehousing. An inventory-financing method by 
which a merchant pledges its inventory, which is in 
the possession of a third person (a warehouser). © 
This is a method of financing an inventory that 
cannot economically be delivered to the creditor or 
third party. The borrower segregates part of the 
inventory and places it under the nominal control of 
a lender or third party, so that the lender has a 
possessory interest. Cf. floor-plan financing wnder Ft- 
NANCING; PLEDGE. 
“Fleid warehousing is a of bri the i 
relationship of a Msn ane onescers Sor Guones 
the age ed & more convenient access to the pledged 
aoa le tho goods are actually In the cu 


stody and 
control of a third person on the pledgor’s premises, Busi- 


ness Factors, ino. v. & Transfer 
Co., 585 P.2d 825, 828 (Wash. Ct. App. 1978). 

“Fleld’ warehousing ig ... an ment whereby a 
wholesaler, teers} orm finances his bus} 
nesa through edge premis- 
es, arrangement Is 1OP4 eflontve where thor 1 on 
actual delivery to the by the who has 
hired the warehouseman end given him exciusive posses- 
slon of the warehouse goods.” in re Covington Grain Co., 


638 F.2d 1362, 1365 (5th Cir. 1981). 


fierding court (fyer-ding or feer-ding). Hist. An an- 
cient court of inferior jurisdiction. © Four courts 
were in each district or hundred. 


fieri (fi-o-r1). [Latin] To be made; to be done. @ Fient 
usu. appears as part of the phrase in fier’. See IN Ft- 
ERI. 


fieri facias (f1-0-ri fay-shee-os). [Latin “that you cause 
to be done”) A writ of execution that directs a 
marshal or sheriff to seize and sell a defendant's 
property to satisfy a money judgment. — Abbr. fi. 
fa. Fi. Fa. Cf. vevaer Facias. (Cases: Execution 1, 
15, C.J.S. Executions §§ 2, 15, 18.] 
“tt receives its name from the Latin wards in the writ (quod 
Keri fecias da bonis et catallis, that you cause to be made of 
Se et ae tytn Sete 
common ise 
ai property.” John Bauer, Bowlers. Law Dictionary (8th 


"The writ of ‘fleri brn Nanhai called a writ of 'fi fa’), 
which ly ‘that you cause to be made," 
was an early common-law means of ee Beer on 
a judgment; It was, in effect, an order to the sherifi of the 
crc oa pel wr Mo the debtor by levy, 
seizure, and sale of P secbes to tha extent needed to 
satisfy a judgment.” 30 Jur. 2d Executions end Enforce- 
ment of Judgments § 14, at 60-51 (1994). 
fieri facias de bonis ecclesiasticts (fi-a-r1 fay-shee-as 
dee boh-nis e-klee-z[hJee-as-te-sis). [Latin “that 
you cause to be made of the ecclesiastical goods” 
Hist. A writ of execution — used when the defen- 
dant was a beneficed clerk who had no lay fee — 
that commanded the bishop to satisfy the judg- 
ment from the ecclesiastical goods and chattels of 
the defendant within the diocese. © This was ac- 
complished by issuing a sequestration to levy the 
debt out of the defendant's bencfice. This writ was 
pti after a fieri facias had been returned nulla 
na. 
fieri facias de bonis iis (f1-0-r1 fay-shee-as dee 
boh-nis fone alae [Latin “that you cause to be 
made of his own goods”) Hist. A writ that executes 
on an executor's property when a writ fieri jas de 
bonis testatoris is returned by the sheriff nulla bona 
or devastavit (a wasting of the testator's goods by 
the executor). 


fieri feci 


fieri facias de bonis testatoris (fi-o-r1 fay-shee-as 
dee boh-nis tes-ta-tor-is). (Latin “that you cause to 
be made of the testator’s goods”) Hist. A writ of 
execution served on an executor for a debt in- 
curred by the testator. . 


fiert feci (fi-o-ri fee-si). [Latin “I have caused to be 
made") Hist. A sheriff's return on a fieri facias where 
the sheriff has collected, in whole or in part, the sum 
to be levied on. © ‘The return is usu. expressed by 
the word “satisfied.” 


fi. fa. (sometimes cap.) abbr. ews FACIAS. 
FIFO (ft-foh). abbr. ¥insT-in, FIRST-OUT, 


FIFRA. abbr. Federal Insecticide, Fungicide, and Ro- 
denticide Act. 7 USCA §§ 136-136y. 


fifteenth. Hitt. A tax of one-fifteenth of all the person- 
al property of every subject. © The tax was levied at 
intervals by act of Parliament. Under Edward (IL, 
the value of the fiteenth was assessed and fixed at a 
specific sum and did not increase as the wealth of 
the i at increased — thus the tax ceased to 
actually be one-fifteenth. 


Fifteenth Amendment. The constitutional amend- 
ment, ratified in 1870, guaranteeing all citizens the 
right to vote rdless of race, color, or prior 
condition of servitude. (Cases: Constitutional Law 
S82(8). C.J.S. Constitutional Law §§ 461-462, 612, 
614-619, 624-626.} 


Fifth Amendment. The constitutional amendment, 
ratified with the Bill of Rights in 1791, providing 
that a person cannot be (1) required to answer for a 
capital or otherwise infamous offense unless a grand 
jury issues an indictment or presentment, (2) sub- 
jected to double jeopardy, (3) compelled to engage 
in. self-incrimination on a criminal matter, (4) de- 
prived of life, liberty, or property without due pro- 
cess of law, or (5) deprived of private property for 
public use without just compensation. [Cases: Wit- 
nesses €2297. C.J.S. Witnesses § 522.) 


Fifth Amendment, plead the. See TAKE THE FIFTH. 
Fifth Amendment, take the. See TAKE THE FIFTH. 


Fifty Decisions, Justinian’s rulings that settled contro- 
versies and eliminated obsolete rules in the law. ¢ 
The decisions were made in preparation for Justini- 
an's Digest. —~ Also termed (in Latin) Quinguaginia 
Decisiones. : 

50 percent plus one. See HALF PLUS ONE. 


50-percent rule. The principle that liability for negli- 
gence is apportioned in accordance with the per- 
centage of fault that the fact-finder assigns to each 
party, that the plaintiff's recovery will be reduced by 
the percentage of negligence assigned to the plain- 
tiff, and that the plainulf's recovery is barred if the 
plaintiff's percentage of fault is 50% or more. — Also 
termed modified-comparative-negligence doctrine. CF. 
PURE-COMPARATIVE-NEGLIGENCE DOCTRINE. See compamn- 
tive negligence under NEGLIGENCE; APPORTIONMENT OF L1- 
Abisry. [Cases: Negligence €549(10).] 

fighting age. See ace. 

fighting words. 1. Inflammatory speech that might 


not be protected by the First Amendment's free- 
speech guarantee because it might incite a violent 
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response. [Cases: Constitutional Law @=90.1(1); Dis- 
orderly Conduct 1. CJ.S. Constitutional Law 


$8 461, 501-503, 539-543, 548-554, 561, 565, 572, 
Conduct 
eadable in - 


582-584, 603-605, 608, 610; Di 

§§ 2-5.] 2. Inflammatory speech that is 
mitigation — but not in defense — of a suit for 
assault. [Cases: Assault and Battery 66. CJ.S. As- 
sault and Battery § 86.] — Also termed fighting talk. 


fightwite (fit-wit). Hist. A fine imposed against one 
whw participated in a breach of the peace. 


filacer (fil-o-sar). Hist. An officer of the Westminster 
superior courts who filed the writs on which Roce 
was made. @ The office was abolished in 1837. — 


Also spelled filazer. 
filacium. See ritus. 
filare (fi-lair-ee), vb. [Law Latin] Hist. To file. 
filazer. See FILACER. 


file, n. 1. A court's complete and_official record of a 
case <the associate went to the courthouse to verify 
that the motion is in the file>. 2. A lawyer's com- 


plete record of a case <the paralegal stored the file - 


in three drawers.in her office>. 3. A portion or 
section of a lawyer's case record <the janitor found 
the correspondence file behind the copy machine>. 
4. A case <Jonah was assigned the Watson file after 
Amy left the firm>. 


file, vb. 1. To deliver a legal document to the court 
clerk or record custodian for placement into the 
official record <Tuesday is the deadline for filing a 
reply brief>. — Also termed (in BrE) lodge. 2. To 
commence a lawsuit <the seller threatencd to file 
against the buyer>. 3. To record or deposit some- 
thing in an organized retention system or container 
for preservation and future reference <please file 
my notes under the heading “research">. 4. Partia- 
mentary law. To acknowledge and deposit (a report, 
communication, or other document) for information 
and reference only without necessarily taking any 
substantive action. 


file history. See Fite wRarres. 


filed-rate doctrine. A common-law rule forbidding a 
entity, usu. a common carrier, to charge a 
rate other than the one on file with the appropriate 
federal regulatory authority, such as (formerly) the 
Interstate Commerce Commission. — Also term 
filed-tariff doctrine. See tanity (3). (Cases; Carriers 
@2189; Public Utilities €°119.1. C.J.S. Aeronautics 
and Aerospace § 231; Carriers §§ 470-472, 474.] 


file-transfer protocol. A set of 
enabling computers to exchange files over the Inter- 
net. — Abbr. FTP. — Also termed file-transport proto- 
col. 


file wrapper. Patents & trademarks. The complete rec- 
ord of proceedings in the Patent and Trademark 
Office from the initial application to the issued pat- 
ent or registered trademark; specif., a patent or 
trademark application together with all documenta- 
tion, correspondence, and any other record of pro- 
ceedings before the PTO concerning that applica- 
tion, — Also termed file history; prosecution history. Cf. 
CexTIFID FILE HIsTORY. (Cases: Patents C>T68{!), 
168(2). C.].S. Patents §§ 283, 294-295, 299.] 


rogrammed rules” 


eee 


661 


file-wrapper continuation. 1. CONTINUATION. 2. CONTIN- 
UATION-IN-PART. — Abbr. FWC. —_ 
file- continuation application. 1. CONTINUA. 
‘TION. 2, CONTINUATION.IN-PART. 
file-wrapper estoppel. See prosecution-history estoppel 
under Estoprrrt.. 
filia (fil-ee-a), n. [Latin] A daughter. PI. filiae. 
filial consortium. See Consor Trius. 
filiality. See FILIATION (). 
filiated father. See FATHER. 
filiation (fil-ee-ay-shan). 1. The fact or condition of 
* being a son or daughter; relationship of a child to a 
; ‘parent. © Despite Bentham’s protest (see below), 
:  _ filiation is usual in this sense. — Also termed filiality. 
“In we have no word that will serve to express 


being 
another sense, perhaps more frequently than In this: more 
in op lon to 2 person of full , an adult, 
than In correlation to a parent. For the con: itself wa 
have no other word than fillation: an iil-contrived term, not 


and matemity: the proper term would 

have in fi r. the word fillation 's as . 
haps, repg Slgaciemconny Dhar ood the 

@ person possassion filafity. 

An introduction to the Principles of Morais 


and Legislation 276 n.2 (1823). 
2. Judicial determination of paternity. See PATERNI- 
Ty; filiated father under raTHEer. (Cases: Children 
4 Out-of-Wedlock 30-75. C.J.S. Children Out-of- 
£ Wedlock 8§ 41, 46-52, 67, 70~141.] 


; filiation order. See orvER (2). 


’ filibuster (fil-o-bas-tar), n. 1. A dilatory tactic, esp. 
> prolonged and often irrelevant speechmaking, em- 
loyed in an attempt to obstruct legislative action. @ 
é filibuster is common in the U.S. Senate, where 
the right to debate is usu. unlimited and where a 
filibuster can be terminated only by a cloture vote of 
two-thirds of all members. 2. In a deliberative body, 
x member in the minority who resorts to obstructive 
tactics to prevent the adaption of a measure or 
procedure that is favored by the majority. — Also 
termed filibusterer. 3. Hist. A person who, together 
with others, works to invade and revolutionize a 
foreign state in disregard of international law. See 
CLOTURE. — filibuster, vb. 


filicide (fil-i-sid). 1. A person who kills his or her own 
child. 2. The act of killing one’s own child. Cf. nran- 
“TICIDE (1D. 


filing, n. A particular document (such as a pleading) 
in the file of a court clerk or record custodian <the 
lawyer argued that the plaintiff's most recent filing 
was not germane to the issue before the court>. 
[Cases: Federal Civil Procedure 664; Pleadin 
S331. CJS. Pleading §§ 570, 572, 574-576, 578. 


. filling date. See vate. 
| filing fee. A sum of money required to be paid to the 


| court clerk before a proceeding can start. [Cases: 
\ Clerks of Courts 217, 47.) 
r] 
{ 


i filing status. Tax. One of the four categories under 
which a person files an income tax return. @ Under 
{ federal law, the four categories are: (1) single; (2) 
head of household; (3) married filing a joint return; 


finable 


and (4) married filing separate returns. (Cases: In- 
ternal Revenue 93549, 4481. C.J.S. Internal Revenue 
§§ 335, 637.) 


filiolus (fil-ee-oh-las). [Latin] Hist. A godson. — Also 
spelled (in old records) filious. ; : 


filius (fil-ee-as), n. [Latin] 1. A son. 2. (pl.) Descen- 
dants. PI. filii. Cf. eres. 


filiusfamilias (fil-ee-os-fo-mil-ee-as), n. [Latin “the son 

of a family") Roman law. An unemancipated son of 

daughter, grandson or granddaughter. — Also 
termed homo alieni juris. : 

“Every Roman citizen {s elther a paterfamillas or a filiusfaml- 

llas, according as he is free from patemal power (homo sui 

Jurts) or not alteni Juris). Paterfamillas is the generic 

esldbrl yy aided eg piper heaton lpr ced 

unmarried. 


alleni juris, whether son or daughter, grandson or grand- 
, and so on.” ph Sohm, The Institutes: A 
Te of the History and af Roman Private Law 


177 (James Crawford Ledile trags., 3d ed. 1907). 


filius mulieratus (fil-ee-as_myoo-lee-a-ray-tes). [Law 
Latin] Hist. The eldest legitimate son of a woman 
who previously had an illegitimate son by the same 
father; a legitimate son whose older brother is illegit- 
imate; MULIER PuISNE. Cf. bastard eisne under EISNE. 


filius nullius (fil-ee-as_na-lt-0s). [Latin “son of no- 
body") Hist. An illegitimate child. — Also termed 
filius populi, 


as son of , and es called fMlius 
nullius, sometimes fillus popull.” 1 Willlam ne, Com- 
mentaries on the Laws of 447 (1765). 
filius populi. See Fitius NuLLivs. 


filla (fil-a). Hist. The ribbon trom which a seal hangs 
at the bottom of deeds and other legal documents. 


fill a blank. Parliamentary law. To replace a blank in a 
motion with one or more proposals from the floor. 
Sce atank. 


fill-or-kill order. See ORDER (8). 


filum (fi-lam). [Latin “thread"] Hist. 1. A thread or 
wire that holds (esp. legal) papers together to torm a 
file. © This was the ancient method of filing legal 
papers. 2. An imaginary thread or line passing 
through the middle of a stream or road. — Also 
termed (in sense 1) filacitum. 


filurn aguae (fi-lom ay-kwee). [Latin “thread of 
water") A line of water; the middle line of a stream 
of water, supposedly dividing it into two equal 
parts and usu. constituting the boundary between 
the riparian owners on each side. —- Also termed 
medium filum. (Cases: Boundaries 12. C.J.S. 
Boundanes § 25.] 

filum forestae (ft-lom for-a-stee). (Latin) The bor- 
der of a forest. 

filum viae (fi-lam vi-ee). [Latin] 1. The middle line 
of a road. 2. The boundary between landowncrs 
on each side of a road. [Cases: Boundaries 19. 
C.J.S. Boundaries § 33.) 

medium filum. See filum aquae. 


finable (f1-na-bal), adj. Liable to a fine; subject to 
having to pay a fine. — Also spelled fineable. 


final 


final, adj. 1. (Of a judgment at law) not requiring any 
further judicial action by the court that rendered 
judgment to determine the matter litigated; conclud- 
ed. 2, (Of an equitable decree) not requiring any 
further judicial action beyond supervising how the 
‘decree is carried out. © Once an order, judgment, or 
decree is final, it may be appealed on the merits. Cf. 
INTERLOCUTORY. 
final and conclusive. Terminal and unappealable, 
or on grounds of procedural error, fraud, or 
mistake. 


final agenda. See AGENDA. 
final alimony. See permanent alimony under ALIMONY. 


final and conclusive. See FINAL. 

final appealable judgment. See final judgment under 
JUDGMENT. 

final appealable order. See final judgment under jut 
MENT, 

final argument. See C1.08ING ARGUMENT. 

final concord. See coxcorn. , 

final decision. See final judgment under jUnGMENT. 

final-decision rule. Sce FINAL-JUDGMENT RULE, 

fina] decree. See final judgment under JUDGMENT. 

final injunction. See permanent injunction under 1n- 
JUNCTION. 

finalis concordia (fi-nay-lis kon-kor-dee-a). [Latin] A 
final or conclusive agreement. See final concord un- 
der CONCORD; FINE (1). ; 

finality doctrine. The rule that a court will not judi- 
cially review an administrative agency's action until it 
is final. — Also termed final-order doctrine; doctrine of 
finality; principle of finality. CE vInaL-JUDGMENT RULE; 
INTERLOCUTORY APPEALS act. (Cases: Administrative 
Law and Procedure ©9704. C.J.S. Public Administra- 
live Law and Procedure §§ 204-205.) 

finality rule. See FINAL JUDGMENT RULE. 

final judgment. See JUDGMENT. 

final-judgment rule. The principle that a party may 
appeal only from a district court's final decision that 
ends the litigation on the merits. © Under this rule, a 
party must raise all claims of error in a single 
appeal. 28 USCA § 1291. — Also termed final-deci- 


sion rule; finality rule. Cf. FINALITY DOCTRINE; INTERLOC. 


UTORY APPEALS ACT. [Cases: id Pa ae yb eit 
ppeal and Error . 


Federal Courts 9571. C.}.S. . 
final-offer arbitration. See ArsiTRATION. 
final office action. See OFFICE ACTION. 
final order. See ordER (2). 
final-order doctrine. See FINALITY DOCTRINE. 
final peace. See final concord under CoNcoRD. 
final process. See PROCESS. 


final receiver’s receipt. The government's acknowl- 
edgment that it has received full payment from a 
person for public land, that it holds the legal title in 
trust for the person, and that it will in due course 
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issue the person a land patent. (Cases: Public Lands 
110. CJS. Public 8§ 134-136.) 


final rejection. See REJECTION. 

final settlement. See SETTLEMENT (2). 

finance, n. 1. That as 
the management of money, credit, banking, and 
investments <after a brief career in finance, Andrea 


‘ decided to go to law school>. 2. ‘the science or 
study of the management of money, etc. <Bill 


of business concerned with - 


sought a degree in finance because he wanted to be - 


an investment banker>. 
finance, vb. To raise or provide funds. 
finance bill. See pit. (6. 


finance charge. An additional payment, usu. in the 
form of interest, paid by a retail buyer for the 
privilege of purchasing goods or services in install- 
ments, @ This phrase is increasingly used as a eu- 


phemism for interest. See inTEREST (3). (Cases: Con- ; 
sumer Credit €52; Usury €°53.°C.J.S. futerexst and ¢ 


Usury; Constuner Credit §8§ 162, 165-168, 328.) 


finance company. A nonbank company thet deals in 
loans either by making them or by purchasing notes 
from another company that makes the loans directly 
to borrowers, 
commercial ‘aonage company. A finance company 
that makes to manufacturers and who 
ers, — Also termed commercial credit company. 


consumer finance company. A finance company that 
deals directly with consumers in ccicoduig cred- 


it. — Also termed small-loan company. (Cases: Con- . 


sumer Credit C3. C.J.S. Interest and Usury; Con- 
sumer Credi{ &§ 280-293, 306.] 


sales finance company. .\ Enence company that 
does not deal directly with consumers but instead 
urchases consumer installment paper arising 
rom the sale of consumer durables “on time.” — 
Also termed acceplance company. 


finance lease. See LEASE. 
finance officer. See TREASURER. 
financial accounting. See ACCOUNTING (1). 


Financial Accounting Standards Board. The indepen- 
dent body of accountants responsible for establish- 
ing, interpreting, and improving standards for fi- 
nancial accounting and reporting. — Abbr. FASB. 
[Cases: Accountants 95. C.J.S. Accountants §§ 6-10.] 


financial asset. See current asse! under Asser. 
financial contract. See CoNTRACI. 


financial-core membership. Union membership in 
which a private-company employce pays the union's 
initiation fees and periodic dues but is not a fuli 
union member. @ Financial-core membership is ul- 
lowed only in states without a right-to-work law, 
where a union-security contract clause can require 
employees to pay financial-core membership dues 
but cannot require full union membership. The dues 
are limited to the amount required to support the 
union's representational activities, such as collective 
bargaining. See Communications Workers of Am. v. 
Beck. 487 U.S. 735, 744, 10B S.Ct. 2641, 2648 
(1988). — Also termed (in public-employment sev- 


gale: 


sev edt hint = 
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tor) fair-share membership, agency-shop membership. See 
UNION-SECURITY CLAUSE. 


Financial Crimes Enforcement Network. A unit in the 


U.S. Department of the Treasury responsible for 
supporting law-enforcement efforts against domestic 
and international financial crimes. — Abbr. FinCEN. 


financial deregulation. See DEREGULATION. 
financial futures. See ruTURES (1). 


financial institution. A business, organization, or oth- 
er entity that manages money, credit, or capital, 
such as a bank, credit union, savings-and-loan assaci- 
ation, securities broker or dealer, pawnbroker, or 
investment company. 


financial interest. See INTEREST (2. 


financial intermediary. A financial entity - usu. a 
commercial bank — that advances the transfer of 
funds between borrowers and lenders, buyers and 
sellers, and investors and savers. 


Financial Management Service. A unit in the U.S. 
Department of the Treasury responsible for develop- 
ing and managing systems for moving the U.S. 
government's cash by assisting other agencies in 
collecting and disbursing funds; collecting and pub- 
lishing financial information; and collecting delin- 
quent debts. — Abbr. FMS. 


financial market. See MARKET. 


financial aege A person whose business is advising 
clients about personal finances and investments. @ 
Upon completing a certification program, such a 
poe is called a certified financial planner. — Abbr. 
FP. 


financial report. See FINANCIAL STATEMENT. 


financial-responsibility act. A state statute condition- 
ing license and registration of motor vehicles on 
proof of insurance or other financial accountability. 


(Cases: Automobiles 943; Insurance 92737. C_J.S. ; 


Insurance §§ 1027, 1031; Motor Vehicles §§ 223-224.) 


financial-responsibility clause. Insurance. A provision 
in an automobile insurance policy stating that the 
insured has at least the minimum amount of liabilit 
insurance coverage required by a state's financial- 
responsibility law. (Cases: Insurance ©2737, 2756. 
C.J.S. Insurance §§ 422, 1027, 1031.] 


financial restatement. A report correcting material 
errors in a financial statement, esp. to adjust profits 
and losses after an accounting procedure has been 
disallowed. 


financials. Slang. Financial statements. 
financial secretary. 1. SECRETARY. 2. TREASURER. 


Financial Services Agency. The regulatory body that 
oversees the United Kingdom’s financial-services in- 
dustry, including exchanges and related entities. — 
Formerly termed Securities and Investment Board. 


financial statement. 1. A balance sheet, income state- 
ment, or annual report that summarizes an individu- 
al's or organization's financial condition on a speci- 
fied date or for a specified period by reporting assets 
and liabilities. — Also termed financial report. Cf. Fi- 
NANCING STATEMENT. 


financing 


certified financial statement. A financial statement 
examined and reported by an independent public 
or certified public accountant. SEC Rule 12b-2 (17 
CFR § 240.12b-2). 


consolidated financial statement. The financial re- 
port of a company and all its subsidiaries com- 
ined as if they were a single entity. 


2. INCOME-AND- EXPENSE DECLARATION. 


financing, n. 1. The act or process of raising or 


providing funds. 2. Funds that are raised or provid- 
ed. — finance, vb. 


asset-based financing. A method of lending in 
which lenders and investors look primarily to the 
cash flow from a particular asset for repayment. 
construction financing. See interim financing. 

debt financing. The raising of funds by issuin 
bonds or notes or by borrowing from a financi 
institution. a 

equity financing. 1. The raising of funds by issuing 
capital securities (shares in the business) rather 
than making loans or selling bonds. 2. The capital 
so raised. 

floor-plan financing. A loan that is secured by 
seerchandiee and paid off as the goods are sold. @ 
Usu. such a loan ts given by a manufacturer to a 
retailer or other dealer (as a car dealer). — Also 
termed floor planning. Cf. Fup wakeHOUSING. 


4 financing. Interim financing used to fund the 
difference between a current loan and a loan to be 
received in the future, esp. between two long-term 
loans. See bridge loan under Loan. 


interim financing. A short-term loan secured to 
cover certain major expenditures, such as con- 
struction costs, until permanent financing is ob- 
tained. — Also termed construction financing. 


internal financing. A funding method using funds 
generated through the company's operations rath- 
er than from stock issues or bank loans. 


link financing. The spon of credit by deposit- 
ing funds in another's bank account to aid the 
other in obtaining a loan. 


outside financing. The raising of funds by selling 
stocks (equity financing) or bonds (debt financing). 


permanent finencing. A long-term loan obtained to 
Tepay an interim loan, such as a mortgage loan 
that is used to repay a construction loan. 


project financing. A method of funding in which 
the lender looks primarily to the money generated 
by a single project as security for the loan. @ This 
type of financing is usu. used for large, complex. 
and expensive Hous purpose Projects such as 
power plants, chemical-processing plants, mines, 
and toll roads. The lender is usu. paid solely or 
primarily from the money generated by the con- 
tracts for the facility's output (sometimes paid by 
customers directly into an account maintained by 
the lender), such as the electricity sold by a power 
plant. The lender usu. requires the facility to be 
developed-and owned by a special-purpose entity 
(sometimes called a bankruptcy-remote entity), 
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which can be a corporation, limited partnership, “A and persistent usa of the writ [of covenant] was 
or other legal entity, that is permitted to perform pu ° of a eat called unon rege gd red 
no function other than developing, owning, and court. The dispute, while it might be a reality, was more 
operating the facility. See sINGLE-PURPOSE PROJECT; ohen Seatous, on was ¢ Chiat us and Gharicese of con | 
eainisaditate Abi BANKRUPTCY-REMOTE ENTITY noe on was a in As od si ne au a 
. SENCY(D.- . es 
oe es pre : . ‘ and by the judges. ware entered upon a threefold | 
financing statement. A document filed in the public one of the parts being given to each of tha =} 
records to notify third parties, usu. prospective buy- fitgants and the third — the ‘foot’ or bottom of the docu- j 
ers and lenders, of a secured narty’s security interest partes thus el Lar iuake tea end hae 
ist goods or real property. See UCC § 9-102(a)(39). security, and either could sue the other Hf the ent =} 
Cf. FINANCIAL STATEMENT. (Cases: Secured Transac- were not implemented.” C.H.S. Fifoot, History Sources | 
tions 92. C.J.S. Secured Transactions §§ 65~-66.] of the Common Law: Tort and Contract 256 (1948). 
FinCEN. abbr. FINANCIAL CRIMES ENFORCEMENT NETWORK. come ead toltoee pacone anioh Gurely Gosared 
find, vh. To determine a fact in dispute by verdict or er mine colar mon. ity In Splat tr Osea { 
earn ain eaey= <found that no duty exist- in outiine, in the Following manne Ihe Intend- i 
ed>. (2). ‘brought an action, begun covenant, 
F : : : . i 
finder. 1. An intermediary who brings together parties aga ho tntenng vnor Beak ty the ee at ie 4 
for a business opportunity, such as two companies compromise (finis) the intending vendor admitted that th 
for a merger, a borrower and a financial institution, land igs rile ie can Psitacihhe had 
an issuer and an underwriter of securities, or a seller oven aT , net el au 
z recorded in the court records. The fine its pope 
and a buyer of real estate. @ A finder differs from a as a means of conveyancing to two factors, nether of which «4 
broker-dealer because the finder merely brings two was present in the standard method of 
panes together to make their own contract, while a Ta ened ok he eee. 
roker-dealer usu. participates in the negotiations. manent and free from the danger ol forgery. Secondly, the : 
See tnTermepiary. 2, A person who discovers an effect of be re ae to ae anong @ short parton aes 
j islai limitation ration of which a} claims to 
object, often a lost or misiaid chattel. Pichi ce os rd { 
finder of fact, See FACT-FINDER. devica attractive as a means of ‘baring’ fees tail” Peter 
: Butt, Land Law 102-03 (2d ed. 1988). 
finder’s fee. 1. The amount charged by one wiio . 
brings together parties for a business opportunity. 2: executed fine. Hist. A fine made on acknowledg- 
‘The amount charged by a person who locates a lost ment of the rig of the grantee to land given to 
or missing item and returns it to its owner. him as a gift trom the grantor. @ This was abol- 
3 


finder’s-fee contract. An agreement between a finder ished an, England in 19955 96 2 ul os Mae 


and one of the parties to a business opportunity. 2. FINE FOR ALIENATION. 3. A fee paid by a tenant to 
Aeuye Sonia aenee the landlord at the commencement of the tenancy 
finding. See FINVIN': OF FACT. to reduce the rent payments. 4, Hist. A money 
finding of fact. A determination by a judge, jury, or payment from a tenant to the tenant's lord. 
administrative agency of a fact supported by the common fine. A sum of money due from a tenant 
evidence in the record, usu. presented at the trial or io a-lond io defray ihe com of a court wet or t6 
hearing <hz agreed with the jury's finding of fact allow the lid ats to trv the action closer to 
that the driver did not stop before p ing into hanielen Alcs ete head.silver. 
the intersection>. — Often shortened to finding. See oon ete - 
FACT-FINDER. Cf, CONCLUSION OF FACT; CONCLUSION OF 5.A niary criminal punishment or civil penalty 
LAW, ee tg to the public treasury. [Cases: Fines 
concurrent finding. (usu. pl.) Identical factual find- .5.] — fine, vb. : 
ings by two different tribunals on a specific issue of day fine. A fine payable over time, usu. as a 
fact. ephipen of the defendant's earnings on a week- 
essential finding, Military law. A military tribunal's y or monthly basis, 
determination of a collateral pretrial motion. poet hind 1. uaa law. A fine etd is ar shia < 
general finding. An undifferentiated finding in fa- a srendted ° Th 2 Eight ghana proscribes F 
yop orone pay: ; excessive fines. An example of an excessive fine is. 
special finding. 1. (usu. pl.) A finding of the neces- a civil forfeiture in which the property was notan = & 
sary and ultimate facts to support a judgment in instrumentality of the crime and the worth of the 
favor of one party. 2. Miliary law. A military property was not proportional to the owner's cul- 
tribunal's finding that directly relates to the deter- pability. (Cases: Fines €1,3.] 2. A fine or penalty 
mination of guilt or innocence. that seriously impairs one’s earning capacity, esp. 
fine, ». 1. An amicable final agreement or compromise from a business. 
of a fictitious or actual suit to determine the true fresh fine. Hist. A fine levied within the past year. 


possessor Of land. © The fine was formerly used as a 
fare of conveyance to disentail an estate. — Also | fineable. See rinanie. 

termed final concord; finalis concordia. See your or THe =| Fine and Act. Hist. An English statute, en- 
FINE. acted in 1838, that abolished the use of fies as a 
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method of conveying title to land. 3 & 4 Will. 4, ch. 
74. See FINE (1). ; 


fine annullando levato de tenemento quod fuit de anti- 


quo dominico (a-na-lan-doh la-vay-to dee ten-e-men- 
toh kwod fyoo-it dee an-tr-kwoh doe-min-e-koh). 
[Latin “a fine to be annulled levied from a tenement 
which was of ancient demesne") Hist. A writ for 
disannulling a conveyance of land in ancient de- 
mesne to the lord’s prejudice. 


fine capiendo pro terris (kap-ee-en-doh proh ter-is). 
[Latin “a fine to be taken for lands”) Hist. A writ that 
an imprisoned felon could use in some circum- 
stances to obtain release from jail and to recover 
lands and goods taken during imprisonment. 


fine for alienation. Hist..A fee paid by a tenant to the 
lord upon the alienation of ‘a feudal estate and 
substitution of a new tenant. © It was payable by all 
tenants holding by knight’s service or tenants in 
capile by socage tenure. — Often shortened to fine. 


fine for endowment. Hist. A fee paid by a widow of a 
tenant to the tenant’s lord. If it was not paid, the 
widow could aot be endowed of her husband's land. 


finem facere (fi-nam fay-sa-ree). [Latin] Hist. 1. To 
make a composition or compromise; to relinquish a 
claim in exchange for consideration. 


“In the thirteenth century the ‘s justices wiaid a wide 
and a ‘common law’ power of o act tal ay ononce e 
. We 
must observe the language of the time. in strictness they 
have no power to ‘Impese a fing.’ No tribunal of this perfoc, 
unless we are mistaken, is ever said to impose a fine. To 
order the offender to pay so much money to the king: — this 
the judge may not do. if he did it, he would be breaking or 

the Great Charter, for an amercemant should be 
affeered, not by royal justices, but by neighbours of the 
wrong-doer. What the judges can do is this: — they can 
pronounce a sentance of imprisonment and then al-ow the 
culprit to ‘make fine,: that is to make an end (finem facere) 
of the matter by paying or finding security for a certain sum 
of money. In tneory the fina Is a bilateral transaction, a 
bargain; It is nat ‘imposed,’ it is ‘made.’” 2 Frederick 
Pollock & Frederic W. Maitland, The History of Englich Law 
8efore the Time of Edward | 517 (2d ed. 1899), 


2. To make a settlement of 1 penalty. © Magna 
Carta (ch. 55) specifically limited “{a)ll fines which 
were made with us unjustly and contrary to the law 
of the land ...” (Omnes fines qui injuste et contra legen 
terrae facti sunt nobiscum). 


fine non capiendo pro pulchre placitando (non kap-ee- 
en-doh proh pal-kree plas-a-tan-doh). (Latin “a fine 


- not to be taken for pleading fairly"] Hist. A writ 


prohibiting court officers from taking fines for fair 
pleading (Lc., beaupleader). 


fine print. ‘The part of an agreement or document — 
usu. in small, light print that is not easily notice- 
able — referring to disclaimers, restrictions, or limi- 
tations. 


fine pro redisseisine capiendo (proh re-dis-see-zin-a 


kap-ee-en-doh). [Law Latin “a fine to be taken for 


. again disseising”} Hist. A writ that entitled a person 


imprisoned for twice dispossessing someone (redisseis- 
in) to release upon payment of a reasonable fine. 


finis 


fines le roy (finz la roy). [Law French] Hist. The king’s 


fines. @ A fine or fee that was paid to the monarch 
for an offense or contempt. os 


fine sur cognizance de droit, come ceo que il ad de son 


done (fin sar kon-a-zants do droyt, kom say-oh kweel 
ad da sawn dawn). (Law French “a fine upon ac- 
knowledgment of the right, as that which he has of 
his gift] Hist. The most common fine of conveyance, 
by which the defendant (also called the deforciant) 
acknowledged in court that he had already conveyed 
the property to the cognizee. @ This form of convey- 


ance took the place of an actual livery of seisin. Sce 
FINE (1). 
“But, In general, tha first species of ‘sur cognizance de 
droit f ceo, etc.,’ is tha most used, a 


come as i 
clean and absolute freehold, and gives the cognizee a 
seisin in law, without an actual llvery; and is therefore called 
a fine executed, whereas the others are but executory.” 2 
5 on the Laws of England 
353 (1768). he 


oS 
tr 


fine sur cognizance de droit tantum (fin ser kon-a-zants 


da droyt tan-tam). (Law French “fine upon acknowl- 
edgment of the right merely”) Hist. A fine of convey- 
ance that does not acknowledge a prior conveyance 
of land. @ This type of fine was used to convey 
reversionary interests — that is, interests that did 
not require acknowledgment of an earlier livery of 
seisin. See FINE (1). 


fine sur concessit (fin sor kon-ses-it). (Law French) 
Hist. A species of conveyance in which the cognizor 
does not acknowledge the cognizee's preceding right 
in land but grants the cognizee an estate de novo, 
usu. for life or a term of years, by way of supposed 
composition. See FINE (1). 


fine sur done, grant et render (fin sar dawn, grant ay 
ren-dar). [Law French “fine upon gift, grant and 
render"] Hist. A double conveyance, consisting of a 
fine sur cognizance de droit, come ceo que il ad de son doze 
and a fine sur concessit, used to couvey particular 
limitations of estates. @ For example, after acknow!l- 
edgment of the cognizee’s right in the land, the 
cognizee would grant back to the cognizor or a third 
party some other estate in the land. See Fine (1). 

finger, vb. Slang. To identify (a person) as a perpetra- 
ior, usu. of a crime <in his grand-jury testimony, 
Vinson fingered Bauer as the gunman>. 


finger pillory. See rittory. 
fingerprint, n. 1. The distinctive pattern of lines on a 


human fingertip <no two ny alo are identi- 
cal>. (Cases: Criminal Law @475.5.} 2. The impres- 
sion of a fingertip made on any surface <the detec- 
tive found several fingerprints on the knife>. 3. An 
ink impression of the pattern of lines on a fingertip, 
usu. taken during the booking procedure after an 
arrest <after Dick had his fingerprints taken, he was 
put in the drunk tank>. — Also termed print; thumb- 
print. Cf, DNA ihenNTIFICATION. — fingerprint, vb. — 
fingerprinting, n. 


fingerprint claim. See PATENT CLAIM. 
finire (fi-nt-ree), vb. [Law Latin) Hist. 1. To fine; to 


puy a fine. 2. To end or finish a matter. 


finis (fi-nis or fin-is). [Latin] Hist. 1. Boundary or limit. 


2. The compromise of a fine of conveyance. See FINE 
(2). 


"The parties then applied to the court to compromise the 
action; by the terms of the compromise (finis) 

vendor admitted that the tand recpbie ye dlearae 
septhadenileeet nperdlegeerd: drat , and the terms 
the the court ig 


3. A fine, or payment of money made to satisfy a 
claim of criminal penalty. 


finitio (fi-nish-ce-oh). (Law Latin] Hist. An ending; 
death. 

finium regundorum actio (fi-nee-am ri-gen-dor-em ak- 
shee-oh). [Latin “action for regulating boundaries”) 
Roman law. An action for setding a boundary dis- 
pute. 


FIO. abbr. Free in and out. © This bill-of-lading term 
means that the shipper supervises and pays for 
loading and unloading of : [Cases: Shipping 
110. C.].S. Shipping §§ 326, 328. 

FIOS. abbr. Free in and out stowed. @ This bill-of- 
lading term means that the shipper supervises and 
pays for loading, unloading, and stowing. (Cases: 

Shipping 110. C.J.S. Shipping §§ 326, 328.] 


firdfare. See FERDFARE. 


fire, ub. To discharge or dismiss a person from em- 
ployment; to terminate as an employee. (Cases: Mas- 
ter and Servant ©°31. C.J.S. Employer-Employee Rela- 
tionship § 52.) 


firearm. A weapon that expels a projectile (such as a 
bullet or pellets) by the combustion of gunpowder or 
other explosive. (Cases; Weapons 8. C_J.S. Weap- 
ons §§ 13-15.] 


firebute. Sce househote under BOTE ()). 
firebug. See INCENDIARY (1). 


firefighter’s rule. A doctrine holding that a firefighter, 
police officer, or other emergency professional may 
not hold a person, usu. a property owner, liable for 
unintentional injuries suffered by the professional in 
responding to the situation created or caused by the 


person. — Also termed fireman's rule. (Cases: Negli- 
gence 570, 1315. C.J.S. Negligence §§ 368, 
529-531, 654.] ; 

fire insurance. See iNSURANCE. 


fireman's rule, See FIREFIGHTER’S RULE. 
fire ordeal. See ordeal by fire under ORDEAL. 
fire sale. See SALe. 


firing squad. 1. A group of persons assembled to carry 
oie Eada) pustihsione scoience by shooting the 
risoner with high-powered rifles at the same time 
loth a short distance. 2, A military detachment that 
fires a salute, usu. during the burial ceremony for 
the person being honored. 


firm, n. 1. The tide under which one or more persons 
conduct business jointly. 2. The association by which 
persons are united for business purposes. @ Tradi- 
tionally, this term has referred to a partnership, as 
opposed to a company. But today it frequently refers 
to a company. See LAW FIRM. 


ae {Latin} 1. A lease. 2. A corporation or pariner- 
hip. 
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firma burgi (for-mo bar-j1). [Law Latin “the farm of 
the borough] Hist. A person's right to take the 
profits of a borough. © The monarch or the bor- 
ough’s ford rp this right to a person upon 
payment of a fixed sum. 


- firma feodi. See Fee FARM. 


firma noctis. See NOCTEM DE FIRMA. ; 7 

firmaratio (far-mo-ray-shee-oh). [Law Latin] Hist. A 
tenant's right to the lands and tenements leased to 
him. 

firmarius (far-mair-ee-es). [Law Latin] A person enti- 
tled to take rent or profits. Cf. FERMER (2). 

firma social (feer-mah soh-syahl). [Spanish] Spanish 
law. An officially registered name of a copentoa or 
partnership. ; 

firm bid. See Bp (2). 

firm-commitment underwriting. See UNDEKWRITING. 

firme. See PARM. va 


firmitas (for-mo-tas). (Law Latin] Hist. An assurance of 
some privilege by deed or charter. 


firm offer. See irrevocable offer under OFFER. 


firm-opportunity doctrine. See coRPORATE-OPpPORTUNI- 
TY DOCTRINE. 


First Amendment. The constitutional amendment, 
: ratified with the Bill of Rights in 1791, guaranteeing 
the freedoms of speech, religion, press, assembly, 
and petition. (Cases: Constitutional Law ¢82(3). 
C.J.S. Constitutional Law §§ 455, 457-459, 503, 
619-632, 635-648.) 


first-blush rule. The common-law principle that al- 
lows a court to set aside a verdict as excessive 
because the verdict causes the mind to immediately 
conclude that it resulted from passion or prejudice 
on the part of the jury. [Cases: Federal Civil Proce- 
dure ©2345; New Trial €°77(2). C.j.S. New Trial 
8§ 101, 103.) 


first cause. See proximate cause under CAvsE (1). 


first chair, n. . The lead attorney in court for a 
given case <despite jeving worked at the firm for 
six years, the associate had yet to be first chair in a 
jury wial>. — first-chair, vb. 

first cousin, see COUSIN (1). 

first-degree, adj. See DEGREE (2). 


first-degree amendment. See primary amendmen! under 
AMENDMENT (3)- 


first-degree manalaughter. See MANStAUGITER. 
first-degree murder. See MURDER. 
first-degree principal. See principal in the first degree 


under PRINCIPAL (2). 

first-degree sexual conduct. Sexual battery that in- 
volves an aggravating factor, as when the tra- 
tor commits the offense against a minor or when the 
perpetrator commits the offense in the course of 
committing another crime, such as a burglary. — 
Also termed criminal sexual conduct in the first dove: 


first devisee. See DEviszE. 
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first-filed rule, See FIRsT-TO-FILE RULE. 
first-filing rule. Sec FIRST-10-FULE RULE. 


first fruits. 1. Hist. One year's profits from the land of 
a tenant in capile, payable to the Crown after the 
tenant's death. — Also termed primer seisin. 2. Hist. 
Eccles. law. The first year’s whole profits of a clergy- 
man’s benefice, paid by the incumbent to the Pope, 
or (after the break with Rome) to the Crown. © This 
revenue was later termed “Queen Anne's Bounty” 
when it was converted to a fund to benefit the 
poor. — Sometimes spelled firsifruits. — Also termed 
primitiae; annales; annats; Queen Anne's Bounty. 


firsthand knowledge. See personal knowledge under 
- KNOWLEDGE. 


first impression, case of. See Case. 


first-in, first-out. An accounting method that assumes 
that are sold in the order in which they were 
urchased — that is, the oldest items are sold 
irst. — Abbr. FIFO. Cf. cast-in, FIRST-OUT; NEXT-IN, 
FIRST-OUT. 


first instance, court of. See trial court under Court. 


first-inventor defense. Patents. In a suit alleging in- 
fringement of a business-method patent, a statutory 
affirmative defense made out by showing that the 
defendant was using tie business method commer- 
ciaily for at least a year before the plaintiff filed the 
patent application. © The First Inventor Defense Act 
of 1999 is codified at 35 USCA § 273(a)(3). [Cases: 
Patents €=283(1). C.J.S. Patents §§ 436-439.) 


first lien. See Lien. 


- First Lord of the Admiralty. Hist. In Britain, a minis- 
ter and one of the lord commissioners who presided 
over the navy. @ The First Lord was assisted by other 
lords, called Sea Lords, and various secretaries. 


First Lord of the Treasury. English law. The chief ° 


officer in charge of the treasury. © Today, this 
position is held by the Prime Minister. 


first magistrate. See MAGISTRATE (0), 


first caps Archaic. Criminal law. The first contact 
between a killer and a victim after the killer has been 
informed of the victim's insulting words or conduct 
that provoked the killing. @ If the killing occurred 
during the first meeting, a murder charge could be 

- reduced to manslaughter. See HEAT OF PASSION. 

! first mortgage. See MORTGAGE. 

first-mortgage bond. See noxp (3). 

first name. See personal name under NAME. 

firstenamed insured. See primary insured under 1s- 
SURED. 


first of exchange. Archaic. The first in a series of drafts 
(bills of exchange) drawn in duplicate or triplicate 
for safety in their delivery, the intention being that 
the acceptance and payment of any one of them, 
usu. the first to arrive, cancels the others in the set. 


first offender. See OFFENDER. 

first office action. See OFFICE ACTION. 

first option to buy. See a:GT OF PREEMPTION. 
first-party insurance. Sce INSURANCE. 


first-to-Invent system 


first-past-the-post voting. See plurality voting under 


VOTING, 


first policy year. Insurance. The first year of ‘a life- 


insurance policy that is to be automatically renewed 
annually. @ This statutory phrase prohibits an insur- 
er from using the policy's suicide exclusion as a 
defense — and refusing payment on the policy — 
when an insured commits suicide after the first year 
of the policy. The insurer can invoke the suicide 
exclusion as a defense to payment only if the insured 
commits suicide in the first policy year. (Cases: In- 


‘ surance €92434(1), 2594(5), 3125. CJS. Insurance 


§§ 850-858.] 
first purchaser. See PURCHASER (2). 
first refusal, right of. See RIGHT OF FIRST REFUSAL. 


first-sale doctrine. 1. Copyright. The rule that the 
purchaser of a physical copy of a copyrighted work, 
such as a book or CD, may give or sell that copy to 
someone else without infringing the copyright own- 
er’s exclusive distribution mghts. @ With rd to 
that physical copy, the copyright owner's distribu- 
tion right is said to be exhausted. 17 USCA § 109(a). 
[Cases: Copyrights and Intellectual Property €=38.5. 
C.}.S. Copyrights and Intellectual Property §§ 47, 97.) 2. 
Patents. The principle that the buyer of a patented 
article has the right to use, repair, and resell the 
article without interference from the patentee. © The 
patentee may still retain control of the article 
through terms in the license or sale contract. See 
PATENT-EXHAUSTION DOCTRINE, 


first taker. See ‘raker. 


first-to-file rule. Civil procedure. {. The principle that, 
when two suits are: brought by the same parties, 
regarding the same issues, in two courts of proper 
jurisdiction, the court that first acquires jurisdiction 
usu. retains the suit, to the exclusion of the other 
court. @ The court with the second-filed suit ordi- 
narily stays proceedings or abstains. But an excep- 
tion exists if the first-filed suit is brought merely in 
anticipation of the true plaintills suit and amounts 
to an improper attempt at forum-shopping. See ax- 
Ticwpatory FILING. [Cases: Courts 475, 493, 514; 
Federal Courts 1145. C.J.S. Courts §§ 188, 211, 
224.) 2. The doctrine allowing a party to a previous- 
ly filed lawsuit to enjoin another from pursuing a 
later-filed action. — termed first-filing rule; first- 
filed rule; priority-jurisdiction. rule. [Cases: Injunction 
€26(3). C.J.S. Injunctions §§ 43-44, 47-48, 54.] 


first-to-file system. Patents. The practice of granting 
priority to the first person to file a patent applica- 
tion. @ Most of the world uses a first-to-file patent 
system; the only major exception is the United 
States, which grants priority to the first inventor. Cf. 
FIRST-TO-INVENT sysreM. (Cases: Patents ¢=90(1). 
C.}.S. Patents §§ 120-122.) 


first-to-invent system. Patents. The practice of award- 
ing a patent to the first person to create an inven- 
tion, rather than the first to file a patent application. 
@ Because the first inventor is not necessarily the 
first person to file for a patent, an interference 
hearing is held to decide who is entitled to the 
atent. Thissystem is used only in the United States. 
S¢@ CONCEPTION OF INVENTION; prionty of invention 


first user 


under erioriry. Cf. cirst-To-FiLe sysrem. (Cases: Pat- 
ents €90(1). C.J.S. Patents §§ 120-122.] 


first user. See SENIOR USER. 
FISA. abbr. FOREIGN INTELLIGENCE SURVEILLANCE ACT. 


FISC. abbr. UNrrep STATES FOREIGN INTELLIGENCE SURVEIL- 
LANCE COURT. : 


fise (fisk), n. [Latin fiscus) The public treasury. — Also 
spelled fisk. 


fiscal (fis-kal), adj. 1. Of or relating to financial mat- 
ters <fiscal year>. 2, Of or relating to public fi- 
nances or taxation <the city's sound fiscal policy>. 


fiscal agent. See AGENT (2). 

fiscal officer. See orFicen (1)- 

fiscal period. See fiscal year under Year. 
fiscal year. See ver, 


fiscus (fis-kes), ». [Latin “the basket” or “moneybag”) 
1, Roman law. The emperor's treasury. © In later 
Roman times, the term also included the treasury of 
the state. See agrarium. 2. Hist. The treasury of a 
monarch (as the repository of forfeited property), a 
noble, or ony private person. 3. The treasury or 
property of the state as distinguished from the pri- 
vate property of the monarch. Cf. HANAPER. 


fishery. 1. A right or liberty of taking fish. @ baie 
was an incorporea] hereditament under old Engli 
law. — Also termed piscary. (Cases: Fish €3.] 


be fishery. An exclusive right of fishery, existing 
y grant or prescription from the monarch, to take 
fish in public water such as a river or an arm of 
the sea. — Also termed libera piscaria. 


right of fishery. The right of persons to fish in 
public waters, subject to federal and stite restric- 
tions and regulations, such as fisning seasons, li- 
censing, and catch limits. 


several fishery. A right to fish in waters that are 
neither on one's own. land nor on the land of a 
person who granted the right to fish. 


2. A fishing ground. 


common » A fishin und where all per- 
sons have a right to take fish. Cf. common of piscary 
under comMON. 


fishing expedition. An attempt, through broad dis- 
covery requests or random questions, to elicit infor- 
mation from another party in the hope that some- 
thing relevant might be found; esp., such an attempt 
that exceeds the scope of discovery allowed by pro- 
cedural rules. — Also termed fishing fs (Cases: 
Federal Civil Procedure 71272; Pretrial ure 
928. C.J.S. Discovery §§ 2, 6-7, 21.] 

“No the time-honored cry of J 
see reece ea ees hee as 
U's: ade bor, oF Rot 388, sea trea 
fish royal. Hist. Whales, sturgeon, and po 
when thrown ashore or caught near 

coast, become Crown property. 


fisk. See rise. 
fistuca. See FESTUCA, 


ises that, 
English 
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fithwite. See FUTHWITE, . 

fitness for a particular purpose. See implied warran 
of fitness for a particular purpose under WARRANTY in 

fitness hearing. See transfer hearing under HEARING. 


it occupantis (fit ahk-ya-pan-tis). [Latin] Hist. It he- 
comes the property of the captor. 


Five Mile Act. Hist. A 1665 English act prohibiiing 
Puritan ministers from teaching or coming within 
five miles of any town where they had held olfice if 
they refused to pledge that they would nat seek to 
overturn the Church of England. ® The Act was 
repealed in 1689. 


501(c)(3) organization. See CHARITABLE ORGANIZATION, 


fix, n. 1. A dose of an illegal drug <the defendant 
testified that he robbed the store because he needed 
to buy a fix>. 2. A navigational reading. 


fix, vb. 1. To announce (an exchange price, interest 
rate, etc.) <interest was fixed at 6%>. 2. To establish 
(a person's liability or responsibility) <you cannot fix 
liability on the defendant without evidence>. 3. To 
agree with another to establish (a price for goods or 
services), ofien illegally <representatives of Acme 
and Widget secretly met to fix prices for their com- 
panies’ products>. See price-Fixinc. 4, To influence 
(an action or outcome, esp. a sports event) by im- 
proper or illegal means <after losing the election, 
the challenger claimed that the incumbent had fixed 
the election>. 


fix a day to which to adjourn. See adjourn to a diy 
certain under adjourn. 

fixation. Copyright. The process or result of recording 
a work of authorship in tangible form so that it ean 
be copyrighted under federal law. @ Fixation occurs, 
for instance, when a live television broadcast is trans- 
mitted and simulianeously recorded on videotape. 
(Cases: Copyrights and Intellectual Property 
e12(1).] ; 

fix bail, vb. To set the amount and terms of bail 
<after hearing the officer's testimony, the judge 
fixed bail for the defendant at $100,000>. See san... 

fixed annuity. See annurty. 

fixed asset. See capital asset (1) under Asser. 

fixed-benefit plan. See defined pension plan under PEN- 
SION PLAN. 

fixed capital. See carrra, 

fixed charge. See fixed cost under cost 11). 

fixed cost. See cost (p. 

fixed debt. See neat. 

fixed-dollar investinent. See iInvESTMENT. 

fixed expense. See fixed cost under cost (1). 

fixed fee. See Fee (1). 

fixed in a tangible medium of expression. Capyright. 
(OF a work) embodied in a physical form that is 
made by the author or under the author's authority 
and that is either permanent or stable enough to be 


perceived, reproduced, or otherwise communicated. 
© A work consisting of sounds, images, or both that 


ATE tm . *. 
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is being transmitted is “fixed” if it is recorded at the 
same time that it is transmitted. : 


fixed income. See INCOME. 

fixed-income investment. See INVESTMENT. " 
fixed-income security. See security. 

" fixed liability. See fixed debt under vest. 
fixed opinion. See OrINION (9). 

fixed price. See price. 

fixed-price contract. See ConTRACT. 
fixed-rate mortgage. See MORTGAGE. 
fixed-return dividend. See piviDEND. 

fixed sentence. See SENTENCE. 


fixed-term lease. Oi & gas. An oil-and lease for a 
fixed period of time, lacking the indefinite “so long 
thereafter” provision commonly found in such leas- 
es. Cf. #tABENDUM CLAUSE. 


fixed trust. See TRUST. 
"fixing ajury. See jury-FIXING. 


fixture. Personal property that is attached to land or a 
building and that is regarded as an irremovable part 
of the real property, such as a fireplace built into a 
home. See UCC § 9-102(a)(41). @ Historically, per- 
sonal property becomes a fixture when it is phystcal- 
ly fastened to or connected with the land or building 
and the fastening or connection was done to en- 
hance the utility of the land or building. If personal 
property has been attached to the land or building 
and enhances only the chattel’s utility, it is not a 
fixture. For example, if bricks are purposely stacked 
to form a wall, a fixture results. But if the bricks are 
merely stacked for convenience until used for some 
purpose, they do not form a fixture. — Also termed 
permanent fixture; immovable fixture. CE improvement. 
(Cases: Fixtures © 1.] . 

“A fodure can best be defined as a thing which, al 
originally a movable chattel, is | reason of its annexation 
to, or associaticn in use with land, regarded as a part of the 
land.... Tha law of fotures concems those situatlons 
whero the chattel annexed still retains a separate identity in 
ite of annexation, for example a furnace or a fight fixture. 
re the chattel annexed such Identity, as In the 
eS ner oe ae ote Cen 
accession.” Ray Brown, The Law of Personal 
Property § 137, at 698 & n.1 (2d ed. 1955). 
Figharn 4 can be classified for the prose of (UCC 
$} 9-31 an tee those remain oa 
goods,’ those 30 integrated Into real estale as 
to become real estate themselves, ‘pure realty,’ and those 
ia De Grey hee ie woes pas Mia con 8 Sane Thess 
retain separate status as personal property. These 
last are fixtures." 4 James J. White & Robert $ 
Uniform Commercial Code § 33-8, at 338 (4th ed. 1995). 
tenant's fixture. Removable personal property that 
a tenant affixes to the leased property but that the 
tenant can detach and take away. — Also terined 
movable fixture. (Cases: Fixtures $13.) 


trade fixture. Removable personal property that a 
tenant attaches to leased land for business pur- 
poses, such as a display counter. © Despite its 
name, a trade fixture is not usu. treated as a 
fixture — that is, as irremovable. {Cases: Fixtures 
15.) 


flash-of-genlus rule 


fixture filing. The act or an instance of recording, in 

public real-estate records, a security interest in per- 

sonal property that is intended to become a fixture. 

See UCC § 9-102(a)(40). © The creditor files a fi- 

nancing statement in the real-property records of: 
the county where a mortgage on the real estate 

would be filed. A fixture-fi ing financing statement 

must contain a description of the real estate. [Cases: 

Secured Transactions 85, 94. C.J.S. Secured Trans- 

actions §§ 54, 68~-70.] 


FJC. abbr. FEDERAL. JUDICIAL CENTER. 


FKA. abbr. Formerly known as. — Also rendered 
FIK/A; fha; fik/a. 


flag, n. 1. A usu. rectangular piece of cloth, bunting, 
or other material decorated with a distinctive design 
and used as a symbol or signal. 2. Something sym- 
bolized by the display of a flag, such as a ship or 
nationality. See DUTY OF THE FLAG; LAW “OF THE FLAG. 


flag of convenience. int'l law. A national flag flown 
pi ship not because the ship or its crew has an 
affiliation with the nation, but because the lax 
controls and mudest fees and taxes imposed b 

that nation have attracted the owner to register it 
there. @ After World War II, shipowners began 
registering their ships in countries such as Pana- 
ma, Liberia, and Honduras to avoid expensive and 
restrictive national regulation of labor, safety, and 
other matters. Since the late 1950s, there has been 
increasing international pressure to require 4 
“genuine link” between a ship and its flag state, 
but this reform has been slow in coming. — Abbr. 
FOC. (Cases: Shipping @2. C.J.S. Shipping § 1.] 
flag of truce. Int'l law. A white flag used as 4 signal 
when one belligerent wishes to communicate with 
the other in the field. @ The bearers of such a flag 
may not be fired on, injured, or taken prisoner, as 
long as they carry out their mission in good faith. 


flag desecration. The act of mutilating, defacing, 
burning, or flagrantly misusing a flag. @ Flag clese- 
cration is constitutionally protected as a form of free 
speech. United States v. Eichmun, 496 U.S. $10, 110 
S.Ct. 2404 (1990). [Cases: United States 95.5.] 


flagrans belium (flay-granz bel-am). [Latin “raging 
war") A war currently being waged. 
flagrans crimen (flay-granz crt-man). [Latin] A crime 
in the very act of sts commission or of recent occur- 
rence; a fresh crime. ; 
e bello (fla-gran-tce bel-oh). (Latin) During an 
actual state of war. 


Slagrante delicto. Sve N FLAGRANTE DELICTO. 


flag state. Maritime law. The state under whose flag a 

ship is registered. @ A ship may fly the flag of one 
state only. (Cases: Shipping €=2. C_J.S. Shipping § 1.] 

flag-state control. Maritime law. The exercise of au- 
thority by a state over vessels that Ny under its Nag 
to ensure compliance with domestic and internation- 
al safety and environmental laws and regulations. Cf. 
COASTAL-STATE CONTROL; POR'T-STATE CONTROL, 


flash of genius. Sce EUREKA MOMENT. 


flash-of-genius rule. Patents. The now-defunct princi- 
ple that a device is not patentable if it was invented 


flat 


as the result of trial and error rather than a “flash of 
creative genius.” © The rule, which takes its name 
from language in Cuno Engineering Corp. v. Automatic 
Devices Corp., 314 U.S. 84, 91, 62 S.Ct. 37, 41 (1941), 
ie overtumed in 1952. 35 USCA 
§ 105. : 


flat, adv. Without an allowance or charge for accrued 
interest <the stock was sold flat>. 


flat, n. A house in a larger block; an aparunent. 

flat bond. See aonb (3). 

flat cancellation. See CANCELLATION. 

flat money. See fiat money under MONEY. 

flat reinsurance. See REINSURANCE. 

flat sentence. See determinate sentence under SENTENCE. 

flat tax. See TAX. 

flat time. See Tir. 

fledwite (fled-wi). Hist. 1. A discharge from an 
amercement (a fine) for a fugitive who voluntarily 
surrenders to the monarch. 2. The fine set on a 
fugitive as the price for obtaining freedom. 3, The 
right to hold court and take an amercement for the 
offenses of beating and striking. — Also spelled 
fleduite, — Also termed flighwite. 

flee from justice. See FIGHT. 

fleet insurance. See 1NsURANCE. 

Ficet marriage. See MARRIAGE (D. 

Fleet Prison. Hist. A large London jail best known for 
holding debtors and bankrupts in the 18th and 19th 
centuries. @ Formerly standing beside the Fleet Riv- 


er, it was opened in 1197 and operated almost 
continuously until it was closed and demolished in 
1846. 


fleme (fleem). Hist. An outlaw; a fugitive bondman or 
villein. — Also spelled flem. — Also termed flyma. 


flemene frit (flee-man frit). Hist. The harLoring or 
aiding of a Neme (a fugitive). — Also termed and 


pera phe Srinthe, flemensfinth, flyman frynth; 


flemeswite (fleemz-wit). His. The privilege to possess, 
or the actual possession of, the goods and fines of a 
Neme (a fugitive). 


Fleta seu Commentarius Juris Anglicani (flee-to foe 
kom-an-tair-ee-a3 joor-1s ang-gle-kay-ni). Hist. The 
tide of an ancient treatise on English law, com 
in the 13th century and first printed in 1647. @ The 
work is largely derivative, being based on Bracton’s 
De ibus ef Consuetudinibus. The unknown author 
may have been a judge or lawyer who wrote the 
treatise while in London's Fleet prison. — Often 
shortened to Fleta. 


FLETC. abbr. reperaL LAW ENFORCEMENT TRAINING CEN- 
TER, 

flexdollars. Money that an employer pays an employ- 
ce, who can apply it to a choice of employee benefits. 

flexible constitution. See consrmiv rion, 


flexible-rate mortgage. Sce adjustable-rate morlgage, re- 
urgotiable-rate morigage under MGKIGAGE. 
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flextime. A work schedule that employees have discre- 
tion to alter as long as they work their required 
number of hours over a specified period (usu. a 
week). 


flexweek. A four-day workweek, usu. consisting of 
four 10-hour days. 


flier policy. See INSURANCE POLICY. 


flight. The act or an instance of fleeing, esp. to evade 
arrest or prosecution <the judge denied bail be- 
cause the defendant is a flight risk>. — Also termed 


flight from prosecution; flee from justice. 

flight easement. See avigational easement under £Asz- 
MENT. 

flight from prosecution. See FLIGHT. 

flighwite. See rLepwtre. 


flim flam. A scheme by which another is tricked for 
money; CONFIDENCE GAME. — Also termed faith and 
trust. : 


flip, vb. Slang. 1. To buy and then immediately resell 
securities or real estate in an attempt to tum a 
profit. 2, To refinance consumer loans. 3. Slang. To 
turn state's evider:ce. See TURN STATE'S EVIDENCE. 

flip mortgage. See MORTGAGE. 


float, ». 1. The sum of money represented by out- 
standing or uncollected checks. 


“ ‘Float’ refers to the artificial balance created dua to delays 
in credits and debits to an account.” in re 
Cannon, 277 F.3d 838, 843 (6th Cir. 2002). 


2. The delay between a transaction and the with- 
drawal of funds to cover the transaction. 3. The 
amount of a corporation's shares that are available 
for trading on the securities market. 


float, vb. 1. (Of a currency) to attain a value in the 
international exchange market solely on the basis of 
supply and demand <the IMF allowed the peso to 
float>. 2. To issue (a security) for sale on the market 
<PDQ Corp. floated a new series of preferred 
shares>. 3. To arrange or negotiate (a loan) <the 
bank floated a car loan to Alice despite her poor 
credit history>. 


floatage. See FLoTsau. 

floater. See floating-rate nole under NOTE (1). 
floater insurance. See INSURANCE. 

floating, adj. Not fixed or settled; fluctuating; variable. 
floating capital. See caprraL 

floating charge. See floating lien under LEN. 
floating debt. See pest. ; 

floating easement. See KASEMENT. 
floating-interest bond. See BOND (3). 
floating lien. See Lien. 

floating policy. See issuRANCE POLICY. 
floating rate. See intrnest RATE. 
floating-rate note. See nore «1p. 

floating stock. See srocx. 

floating zoning. See zoninc. 
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floodgate. (usu. pi.) A restraint that prevents a release 
of a usu. undesirable result <the new law opened 
the floodgates of litigation>. : 


flood insurance. See INSURANCE. 


floodplain. Land that is subject to floodwaters because 


of its level topography and proximity to a river or 
arroyo; esp., level land that, extending from a river- 
bank, is inundated when the flow of water exceeds 
the channel's capacity. 


floodwater. See waTER. 


floor. 1. Parliamentary law. The part of the hall wherc 
members of a delberaive body meet to debate is- 
sues and conduct business; esp., a legislature’s cen- 
tral meeting area, as distinguished from the galler- 
ies, corridors, or lobbies <the Senate floor> 
<nominations from the floor>. See assignment of the 
floor under ASSIGNMENT (6); CLAIM THE FLOOR; HAVE 
THE FLOOR; OBTAIN THE FLOOR; ON THE FLOOR; privilege 
of the floor under privitece (6. [Cases: States €=32. 
C.J.S. States §§ 48-50.] 2. The trading aica where 
stocks and commodities are bought and sold on an 
exchange <the broker placed his buy urder with 
the trader on the floor of the NYSE>. 3. The 
lowest limit <the floor for that position is $25,000 
per year>. 


floor amendment. See aMENDMENT (3). ” 

floor debate. See DEMATE. 

floor-plan financing. See FINANCING. 

floor planning. See floor-plan financing under FINANC. 
ING, 


floor-plan rule. The principle by which a vehicle 
owner who «as placed for sale a vehicle in a retail 
dealer's showroom is estopped to deny the title of an 
innocent purchaser from the dealer in the ordinary 
course 0 
CS. Estopel 8§ 118-119.] 


floor price. Sce Price. 

floor tax. Sce TAx. 

fMlotage. See FLOTSAM. 
flotation. See OFFERING. - 
sfotation cost. See cust (1. 
floterial district. See pistricr. 


flotsam (flot-sam). Goods that float on the water's 
surface after being abandoned at sea. — Also termed 
Sloatage; flotage. Cf. JETSAM; LAGAN (1); WAVESON. 


flowage. The natural movement of water from a dom- 
inant estate to a servient estate. @ It is a privilege or 
casement of the owner of the upper estate and a 
servitude of the lower estate. (Cases: Waters and 
Water Courses 116-119, 161. CJ.S. Waters 
§$§ 33-34, 255, 259-264, 277-279.) . 


flowage easement. See EASEMENT. 

flower bond. See Bonn (3). 

FLRA. abbr. FEDERAL LABOR RELATIONS AUTHORITY. 
FLSA. abbr. Fair LABOK STANDARDS ACT. 

fluctuating clause. See ESCALATOR CLAUSE. 

flyer policy. See flier policy under INSURANCE FOLICY. 


retail dealing. [Cases: Estoppel €°75. |. 


folio 


fly for it. Hist. To flee after allegedly committing a 
crime. @ The ancient custom in criminal trials was to 
ask the jury after its verdict — even a not-guilty 

‘ verdict — “Did he fly for it?” The purpose was to 
enable the jury to find whether the detendant had 
fled from justice. A defendant who had fled would 
forfeit personal property, even if found not guilty on 
the underlying charge. 


flyma. See FLEME. 

flyman frynth. See rLeMeNe FRIT. 

flymena frynthe. See FLEMENE FRIT. 
fly-power assignment. See ASSIGNMENT (2). 


flyspeck, n. Insurance. A potential trivial defect in title 
to real Property, as a result of which a title-insurance 
company 1s likely to exclude any risk from that 
defect before issuing a policy. — Nyspeck, vb. 

FMC. abbr. FEDERAL MARITIME COMMISSION. 


FMCS. abbr. FEDERAL MEDIATION AND CONCILIATION SER- 
VICE. 


FMCSA. abbr. FEDERAL MOTOR CARRIER SAFETY ADMINISTRA- 
TION. 


FmHA. abbr. FARMERS’ HOME ADMINISTRATION. 


FMLA. abbr. 1. FAMILY AND MEDICAL LEAVE ACT. 2. FEDERAL 
MARITIME LIEN ACT. 


FMS. abbr. FINANCIAL MANAGEMENT SERVICE. 
FMSF. abbr. FALSE MEMORY SYNDROME FOUNDATION. 


FMSHRC, abbr. FEDERAL MINE SAFETY AXD HEALTH REVIEW 
COMMISSION. 


FMV. See fair marhet value under VALLE (@). 

FNMA. abbr. FEDERAL NATIONAL MORTGAGE ASSOCIATION. 

FNS. abbr. roop, NUTRITION, AND CONSUMER SERVICE, 

FOB. abbr. rree on BOARD. 

FOB destination. See FREE ON BOARD. 

FOB shipping. See FREE ON BOARD. 

FOC. See flag of convenience under FLAG. 

foedus (fee-das). [Latin “league™] Hist. Intl law. A 
treaty; league; compact. 

foenus nauticum (fee-nas naw-ta-kom). [Latin] Civil 
lew. Nautical or maritime interest; esp., an extraor- 
dinary rate of interest charged to underwrite a haz- 
ardous voyage. — Also termed usura maritima. See 
NAUTICUM FENUS. 


foesting-men. See HABENTES HOMINES. 

foeticide. See FETICIDE. 

foetus, See retus. 

FOIA (foy-a). abbr. FREEDOM OF INFORMATION ACT. 


foiable (foy-a-bal), adj. Slang. (Of documents) subject 
to disclosure under the Freedom of Information Act 
(FOIA). [Cases: Records @=53. C.J.S.  Recorils 


§§ 99-101.) 
folcland. See FOLKLAND. 
foldage. See FALDAGE (1). 


folio (foh-lee-oh). [fr. Latin folium “leaf"] 1. Hist. A leaf 
of a paper or parchment, numbered only on the 


folkiand 


front. @ A folio includes both sides of the leaf, or two 
pages, with the letters “a” and “b” (or “r” and “v," 
signifying recto and verso) added to show which of the 
two pages was intended. 2. Hist. A certain number of 
words in a legal document, used as a method of 
measurement. @ In England, 72 or 90 words formed 
‘a folio; im the United States, 100 words. — folio, vb. 
“Foilo ... [a] certain number of words; In conveyances, 
etc. and proceedings in the High Cour ourting 19 
Wwan Homiman, Wharton's Law Lexicon 968 (3th ed. 1925). 
_ 3. A page number on a printed book. 4. A large 
book the pages of which are formed by folding a 
sheet of paper only once in the binding to form two 
leaves, making available four pages (both sides of 
each leaf). . 


folkland. Hist. Land held by customary law, without 
written title. — Also spelled felcland. Cf. pooxtanp. 


“In all discussions on Anglo-Saxon 
th olkiand.’ The most recent 


that 

though till recently accepted, must be 

as ge Sal i { evidence. ft ars that folkiand 

might either be land occupied by Individuals or families or 

communities, or # mi be waste or unoccupied land. The 
ascribed to it is, 


ey ae can be universal 
it is not bookland.” Kenelm E. Digby, An introduction to 
tha Histary of the Law of Real Property 18 (Sth ed. 1897). 


folk laws. See LEGES BARBARORUM, 


follow, vb. To conform to or a with; to accept as 
authority <the lawyer assumed that the Supreme 
Court would follow its own precedent>. 


following-form policy. See INSURANCE POLICY. 


follow-the-fortunes doctrine. Insurance. The principle 
that a reinsurer must reimburse the reinsured for its 
payment of settled claims as long as the reinsured’s 
payments were reasonable and in good faith. © This 
rule prevents a reinsurer from second-guessing a 
reinsured’s good-faith decision to pay a claim argu- 
ably not covered under the original insurance poli- 
cy. — Often shortened to follow the fortunes. (Cases: 
Insurance ©3615.]} 


follow-the-settlements doctrine. Insurance. The princi- 
ple that an indemnitor must accede to the actions of 
the indemnitee in adjusting and settling claims; esp., 
the principle that a reinsurer must follow the actions 
of the reinsured. [Cases: Insurance €°3615.] 


fons juris. See souRCE OF LAW. 


Food and Drug Administration. A division of the U.S. 
Public Health Service in the Department of Health 
and Human Services responsible for ensuring that 
food is safe, pure, and wholesome; that human and 
animal drugs, biological products, and medical de- 
vices are safe and effective; and that certain other 
products, such as electronic products that emit radi- 
ation, are safe. @ Created by the Pure Food and 
Drug Act of 1906, the agency today enforces the 
Food, Drug, and Cosmetic Act of 1938 and related 
statutes and regulations. 21 USCA §§ 301 et seq. — 
Abbr. FDA. 

fi : 
MENT LAW. 


t law. See AGRICULTURAL-DISPARAGE- 


672 


Food, Drug, and Cosmetic Act. A 1938 federal law 
prohibiting the transportation in interstate com- 
merce of adulterated or misbranded food, drugs, or 
cosmetics, © The Act superseded the Pure F and 
Drug Act of 1906. — Abbr. FDCA. [Cases: Food 2; 
Health ¢=302.] ; ‘ 


Food, Nutrition, and Consumer Service. An agency in 
the U.S. Department of Agriculture responsible for 
reducing sanget by educating children and needy 
people about healthy diets and by providing them 
access to food through the food-stamp and other 
programs. — Abbr. FNS. 


Food Safety and Inspection Service. An agency in the 
U.S. Department of Agriculture responsible for in- 
specting all types of meat, poultry, eggs, and related 
products to ensure safety and accurate labeling. — 
Abbr. FSIS. : 


fool’s test, The test formerly used by federal courts 
and by the Federal Trade Commission to determine 
whether an advertisement is deceptive, by asking 
whether even a fool might believe it. © The name 
comes from Isaiah: “wayfaring men, though fools, 
shall not err therein.” The test was announced in 
Charles of the Ritz Distrib. Corp. v. Fed. Trade Comm'n, 
143 F.2d 676 (2d Cir. 1944). It was replaced by a 
“reasonable consumer" tesi by the FTC in 1984. CE. 
REASONABLE-CONSUMER ‘TEST. [Cases: Copyrights and 
Intellectual Property ©12(1).] 

foot acre. See Acrg. 

footage drilling contract. See DRILLING CONTRACT. 


foot-frontage rule. Tax. A methed of property-tax 
assessment — used esp. to pay for improvements 
such as sidewalks and sewors — that considers only 
the lot's actual frontage on the line of improvement 
and ignores the depth of the Jot and the number 
and character of other :mprovements or their value. 


footgeld (fuut-geld). Hist. In forest law, a fine imposed 
for not making a dog incapable of sanuing OY either 
cutting out the ball of its paw or cutting olf its claws. 
® The cutting was known as “expeditating” the dog. 
To be “free” or “quit” of footgeld was to be relieved 
of the duty to expeditate one's dog. 


foot of the fine. Hist. At common law, the fifth and last 
part of a fine of conveyance. ® This part included 
the entire matter, reciting the names of the parties 
and the date, place, and before whom it was uc- 
knowledged or levied. — Also termed chirograph. See 
FINE (). 


footprint. 1. Evidence. The impression made on a 
surface of soil, snow, etc., by a human foot or a shoe, 
boot, or any other foot covering. (Cases: Criminal 
Law 475.6.) 2. Real estate. The shape of a build- 
ing’s base. 

for account of. A form of indorsement on a note or 
draft introducing the name of the person entitled to 
receive the proceeds. 

Foraker Act (for-a-kar). ‘Che original (1900) federal 
law providing Puerto Rico with a civil government 
but keeping it outside the U.S. customs area. See 48 
USCA §§ 731-752. 

foraneous (fe-ray-nee-os), adj. [fr. Latin forum “mar- 
ketplace") Of or relating to a court or marketplace. 
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foraneus (fo-ray-nee-as), n, [fr. Latin-foris “without’’] 
Hist. A foreigner; an alien; a stranger. : 


forathe (for-ayth). Hist. In forest law, one who can’ 


make an oath or bear witness for another. 


forbannitus (for-ban-o-tas). [Law Latin] Hist. 1. A pi- 
rate; an outlaw. 2, One who was banished. — 
termed forishanitus. 


forbarre (for-bahr), vb. [Law French} Hist. To pre- 
clude; to bar out; to estop. 


forbatudus (for-ba-t[y]oo-des). [Law Latin] Hist. A per- 
son who provokes — and dies in — a fight. 


forbearance, n. 1. The act of refraining from enforc- 
ing a right, obligation, or debt. @ Strictly speaking, 
forbearance denotes an intentional negative act, while 
omission or neglect is an unintentional negative act. 2. 
The act of tolerating or abstaining. — forbear, vb. 


forbidden degree. See prohibited degree under DEGREE. 
forbidden departure. See DEPARTURE. 


for cause. For a legal reason or ground. @ The phrase 
expresses a common standard governing the remov- 
al of a civil servant or an employee under con- 
tract. — for-cause, adj. 


for-cause, n. See challenge for cause under CHALLENGE 
(2). 


force, n. Power, violence, or pressure directed against 
a person or thing. 


actual force. Force consisting in a physical act, esp. 
a violent act directed against a ro pant victim. — 
Also termed physical force. (Cases: Robbery ©=6. 
C.J.S. Robbery §§ 13-23.) 


constructive force. Threats and intimidation’ to 
gain control or prevent resistance; esp., threaten- 
ing words or gestures directed against a robbery 
victim. [Cases: Robbery @°6. C.J.S. Robbery 
§§ 13-23.] 


deadly force. Violent action known to create a 
substantial risk of causing death or serious bodily 
harm. @ A person may use deadly force in self- 
defense ony if retaliating against another's deadly 
force. — termed extreme force. Cf. nondeadly 
force. 

permnitied fo tis nelo purpose of bi fein from 

ft one 

brvest on a miscemasnor char OPE An M. Parking & 

Ronald N. Boyce, Criminal Law 1098 (3d ed. 1982). 
excessive force. Unreasonable or unnecessary force 
under the circumstances. 


extreme force. See deadly force. 


independent force. Force not stimulated by a situa- 
tion created by the actor's conduct. 


intervening force. Force that actively produces 
harm to another after the actor's negligent act or 
omission has been committed. 


irresistible force. Force that cannot be foreseen or 
controlled, esp. that which prevents the perform- 
ance of a contractual obligation; FoRCE MAjEURE. 
(Cases: Contracts ©€9309(1). CJS. Contracts 
§§ 520-522, 524.) 


legal force. See reasonable force. 


force majeure 


nondeadly force. 1. Force that is neither intended 
nor likely to cause death or serious bodily harm; 
force intended to cause only minor bodily harm. 2. 
A threat of deadly force, such as displaying a 
knife. — Also termed moderate force. Cf. ly force. - 
physical force. See actual force. 

- reasonable force. Force that is not excessive and 
that is appropriate for protecting oneself or one's 
property. @ The use of reasonable force will not 
render a person criminally or tortiously liable. — 
Also termed legal force. 

“One does not use jewellers scales to measure reasonable 
v. 


torce." Reed v. Waste, [1972] Crim. LA. 221 pelican J.) 
& era cane lams, Textbook of inal Law 
451 (1978). 


unlawful force. Force that is directed against a. 
person without that person’s consent, and that is a 
criminal offense or an actionable tort. Model Penal 
Code § 3.11. [Cases: Assault and Battery ¢=2. 
C.J.S. Assault and Battery §§ 2-4, 6-8.] 


force, vb. To compel by physical means or by legal 
requirement <Barnes used a gun to force Jillian to 
use her ATM card> <under the malpractice policy, 
ie insurance company was forced to defend the 
joctor>. 


force and arms. Hist. Violence. © The phrase was used 
in common-law pleading in declarations of trespass 
and in indictments to denote that the offending act 
was committed violently. See vi er ARMs. 


force and effect, n. Legal efficacy <mailing the brief 
had the force and effect of filing it with the clerk>. @ 
The term is now generally regarded as a redundant 
legalism. 


forced conversion. See CONVERSION I). 
forced exile. See Exite. 
forced heir. See HEIR. 


forced labor. Int'l law. Work exacted from a person 
under threat of penalty; work for which a person 
has not offered himself or ‘herself voluntarily. © 
Under the U.N. Convention on Civil and Political 
Rights (article 8), exemptions from this definition 
include (J) penalties imposed by a court, (2) compul- 
sory military service, (3) action taken in an emergen- 
cy, (4) normal civil obligations, and (5) minor com- 
munal services. — Also termed compulsory labor. 


forced pooling. See compulsory pooling under POOLING. 
forced portion. See Lecrrme. 


forced resettlement. /ni'l law. The involuntary transfer 
of individuals or groups within the jurisdiction of a 
country whether inside its own territory or into or 
out of occupied territory. 


forced respite. See RESPITE. 
forced sale. See sats. 
forced share. See ELECTIVE SHARE. 


forced unitization. See compulsory unitiztion under 
UNITIZATION. 

force majeure (fors ma-zhor). [Law French “a superi- 
or force") An event or effect that can be neither 
anticipated nor controlled. @ The term includes both 
acts of nature (e.g., floods and hurricanes) and acts 


force-majeure clause 


of people (e.g., riots, strikes, and wars). -—— Also 
termed force majesture; vis major; superior force. Cf, AcY 
OF GOD; VIS MAJOR. 


force-majeure clause. A contractual provision allocat- 
ing the risk if performance becomes impossible or 
impracticable, esp. as a result of an event or effect 
that the parties could not have anticipated or con- 
trolled. [! ; Contracts €°809(1). CJS. Contracts 
§§ 520-522, 524.) 


forcible, adj. Effected by force or threat of: force 
against opposition or resistance. : 

“Tin the law of trespass, the} term ‘forcible’ Is used In a wide 
and unnatural sense to include any act of physi- 
cal Interference with the person or of another. To 
lay one’s finger on another wi tawful 
tion is as much a forcible Injay in the of the law, and 
therefore walk 


where the 's 
ee ee Ue 


forcible detainer. 1. The wrongful retention of posses- 
sion of property by one originally in lawful posses- 
sion, often with threats or actual use of violence. 2. 
FORCIBLE ENTRY AND DETAENER (2), 


forcible entry. 1. The act or an instance of violently 
and unlawfully ee possession of lands and tene- 
ments against the will of those in lawful possession. 
2. The act of entering land in another's possession 
by the use of force against another or by breaking 
into the premises. 


forcible entry and detainer. 1. The act of violently 
taking and keeping possession of lands and tene- 
ments without legal authority. (Cases: Forcible Entry 
and Detainer 4,] 


are lor dstention after a peaceable 
, there is a crime according to English law, known as 
ie beat depo Serie ley Engen atanns teat 
akhough lem 
are eve Seineertatis ume thas 
sald that there are two separata ct- 
Se tenet ecadar nein ott eoiate 
e of soma 
stati, but i 2 delle lll ni ied si ri Marie 
& Ronaid N. Boyce, Criminal Law 487-88 (3d ed. 1982). 
2. A quick and simple legal proceeding for regain- 
ing possession of real property from someone who 
has wrongfully taken, or refused to surrender, pos- 
session. — termed forcible detainer. See evi 
Ton; EgectMENT. [Cases: Forcible Entry and Detain- 
er 6; Landlord and Tenant ©287.] 
“Forcible entry and detainer is a Iven by statute for 
the recovery ot lion of Tard vo of dormtnee for its 
datantion. itis entirely requiated by statute, and tha statutes 
vary In the differant states." Eonar J. Shi 
Handbook of Common-Law Pleading § 74, at 168 wy 
Winthrop Ballantine ed., 3d ed. 1923). 


foreclose, vb. To terminate a mortgagor's interest in 
property: to subject (property) to foreclosure pro- 
ceedings. [Cases: Mortgages ©7320. C.J.S. Mortgages 
5§ 490-491, 495, 559, 568.) 


“Should the mortgagor default in his obligations under the 
mortgage, the mortgagee will seek to ‘oreciosy’, — ie., 


to someone other 
tha proceeds first, to costs of 
ness third, if there ts left over 


ory eaay onto tes ts id to Whe moe 
A: 6 es 
Coiad H. Fundamentals of Modem Rea! Property 


Law 1087 (1974). 


foreclosure (for-Idoh-zhar). A legal proceeding to ter- 


minate a mortgagor's interest in property, instituted 
by the lender (the mortgagee) either to gain tithe or 
to force a sale in order to satisly the unpaid debt 
secured by the prope. Ch repossession. (Cases: 
Mortgages 380. C.J.S. Mortgages §§ 490-291, 495, 
690-691, 695, 697.) 


euelier* foreclosure. A foreclosure method in 
which the court orders the property sold, and the 
proceeds are applied first to pay the costs of the 
suit and sale and then t« the mortgage debr. @ Any 


surplus is xv to the mortgagor. [Cases: Mortgag- _ 


es 386. C.].S. Mortgages § 693.) 


judicial foreclosure. A costly and time-consuming 
fureclosure method by which the mortgaged prop- 
erty is sold through a court proceeding requiring 
many standard lezal steps such as the filing of a 
complaint, service of process, notice, and a hear- 
ing. © Judicial foreclosure is available in all juris- 
dictions and is the exclusive or most common 
rye of Porat at least 20 etary 
Mort; , . C.).S. Mortgages 490-491, 
495, 690-691, 695,697.) 


mortgage foreclosure. A foreclosure of the mort- 
gaged property upon the mortgagor's default. 
[Cases: Mortgages ©=380, 394. ye Mortgages 
8§ 490-491, Gos. 504, 521, 690-691, 695, 597] 


nonjudicial foreclosure. 1. See power-of-sule foreclo- 
sure. 2. A foreclosure method that does not require 
court involvement. [Cases: Mortgages 329. 
C.J.S. Mortgages §§ 490-491, 495, 575, 621.) 


power-of-sale foreclosure. A foreclosure process by 
which, according to the mortgage instrument and 
a state statute, the mortgaged Lah ales is sold ata 
nonjudicial public sale by a public official, the 
mortgagee, or a trustee, without the stringent no- 
tice requirements, procedural burdens, or delays 
of a judicial foreclosure. 9 Power-of-sale foreclo- 
sure is authorized and used in more than half the 
states. — Also termed nonjudicial foreclosure; statuto- 
ry foreclosure. (Cases: Mortgages 329. C.].S. Mort- 
gages §8 490-491, 495, 575, 621.} 


strict foreclosure. A rare procerlure that gives the 
mortgagee title to the mortgaged property — 
without first conducting a sale — after a defaulting 
mortgagor fails to pay the mortgage debt within a 
court-specified period. @ The use of strict foreclo- 
sure is limited to special situations except in those 
few states that permit this remedy generally. 
[Cases: Mortgages 69384. C.J.S. Mortgages § 694.) 


tax foreclosure. A public authority's seizure and 
sale of property for nonpayment of taxes. [Cases: 
Taxation 635. C.].S. Taxation § 1133.) 


foreclosure decree. 1. Generally, a decree ordering a 
judicial foreclosure sale. 2. A decree ordering the 
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strict foreclosure of a mortgage. (Gases: Mortgages 
$384. C.].S. Mortgages § 694.) SY 4 


foreclosure sale. See sALe. 


foregift. Hist. A premium paid for a lease in addition 
to rent; forehand rent. See FOREHAND RENT (1). 

foregoer (for-goh-or). Hist. A royal purveyor; a person 
who buys provisions for the Crown at an appraised 
{that is, reduced) price while the royal household 
travels about the country. 


forehand rent. Hist. 1. A premium paid by the tenant 
on the making of a lease, esp. on the renewal of a 


tease by an ecclesiastical corporation. 2. Generally,- 


rent payable before a lease begins. 


foreign, adj. 1. Of or relating to another country 
<foreign affairs>. 2. Of or relating to another juris- 
diction <the Arizona court gave full faith and credit 
to the foreign judgment from Mississippi>. — for- 


eigner, n. ; 
foreign administration. See encillary administration un- 
der ADMINISTRATION. 
foreign administrator. See aD INISTRATOR (2). 
' foreign agent. See AGENT (2). 


Foreign Agricultural Service. An agency in the U.S. 
Department of Agriculture responsible for maintain- 
ing a worldwide agricultural intelligence and report- 
ing system. — Abbr. FAS. 


foreign apposer. See aProseR. 

foreign assignment. See assiGNMEN T (2). 
foreign bill. See Bit 16). 

foreign bill of exchange. See foreign draft under DRAFT. 
foreign bond. See sonb (3). 

foreign consulate. See CONSULATE. 
foreign corporation. See CORPORATION. 
foreign county, See county. 

foreign court. See court. 

foreign creditor. See cREOroR. 

foreign divorce. Sce DIVORCE. 

foreign document. See pocuMENT. 
foreign domicile. See vomicite. 


foreign dominion. Hist. A country that at one time 
was a foreign state but that hy conquest or cession 
has come under the British Crown, 


foreign draft. See pratt. 


foreign-earned-income exclusion. The Internal Reve- 
nue Code provision that excludes from taxation a 
limited amount of income carned by nonresident 
taxpayers outside the United States. © The taxpayer 
must elect between this exclusion and the foreign tax 
credit. IRC (26 USCA) § 911(a), (b). See foreign fax 
eredit under tax creprr. (Cases: Internal Revenue 
4095-4122. C.j.S. Internal Revenue §§ 16, 
475-476, 480-488.} 


foreigner. 1. Hist. A person not an inhabitant of a 
particular city under discussion. 2. A citizen of an- 
other country. 


Foreign Sovereign Immunities Act 


foreign exchange. 1. The process of making interna- 

- tional monetary transactions; esp., the conversion of 
one currency to that of a different country. 2. For- — 
eign currency or negotiable instruments payable in 
foreign currency, such as traveler's checks. 


foreign-exchange market. See MARKET. 


foreign-exchange rate. The rate at which the currency 
of one country is exchanged for the currency of 
another country. 


foreign guardian. See GUARDIAN. 
foreign immunity. See IMMUNITY (1). 


Foreign Intelligence Surveillance Act. A 1978 federal 
statute that established new procedures and courts 
to authorize electronic surveillance of foreign intelli- 
gence operations in the United States. © The Act 
established the Foreign Intelligence Surveillance 
Court and the Foreign Intelligence Court of Review. 
It allows the Attorney General to obtain warrants 
that authorize electronic surveillance of suspected 
foreign-intelligence operatives without public disclo- 
sure and without a showing of probable cause that 
criminal activity is involved. — Abbr. FISA. 


Foreign Intelligence Surveillance Court. See unxrrep 
STATES FOREIGN INTELLIGENCE SURVEILLANCE COURT. 


Foreign Intelligence Surveillaace Court of Review. 
See UNITED STATES FOREIGN INTELLIGENCE SURVEILLANCE 
COURT OF REVIEW. 


foreign judgment. See JUDGMENT. 
foreign jurisdiction. See JURISDICTION. 
foreign jury. See jury. 


foreign law. 1. Generally, the law of another country. 
2. Conflict of laws. The law of another state or of a 
foreign country. 


foreign minister. See MINISTER. 


foreign object. An item that appears where it does not 
belong: esp., an item jitrodieted into a living body, 
such as a sponge that is Icft in a patient's body 
during surgery. @ The discovery rule usu. tolls the 
statute of limitations for a medical-malpractice claim 
based on a foreign object. — Also termed foreign 
substance, See FOREIGN supstaNce. (Cases: Health 
666.) 


foreign port.SeerorT _ 
foreign-relations law. See INTERNATIONAL LAW. 


foreign service. I. rorinsec service. 2. Hist. A feudal 
service performed by a tenant outside of the fee. 


Foreign Service Institute. A unit in the U.S. Depart- 
ment of State responsible for training officers and 
employees of the Foreign Service as well ax person- 
nel in other agencies. — Abbr. FSI. 


foreign situs trust. See ‘trust. 


Foreign Sovereign Immunities Act. A federal statute 
providing individuals with a right of action against 
foreign governments, under certain circumstances, 
to the extent the claim arises from the private, as 
opposed to the public, acts of the foreign state. 28 
USCA §§ 1602-1611. — Abbr. FSIA. See ResTRIcrive 
PRINGIVLE OF SOVEREIGN IMMUNITY, [Cases: Internation- 


_ foreign state 


ab Law @10.31-10.39. C.J.S. 
§§ 46-52, 54-55.) 
“The Immunities Act (FSIA) of 1976 was 


Foreign Sovereign 
designed to provide a set of comprehensive regulations 
gocess to federal and state courts in this country 


International Law 


other, a3 well as a constantly expanding range of em 
See iecktien eal ceaegane teao tor dee ioreia as 
to resolve arising out of these activities.” 
14A Alan Wright et al., Federal Practice and Proce- 
dure § 3662, at 160-61 (2d ed. 1998). 
foreign state, 1. A foreign country. 2, An American 
state different from the one under discussion. 


foreign substance. A substance found in a body, or- 
nism, or thing where it is not sup to be 
ound <the plaintiff sued because she thought she 
saw — and later confirmed that she had found — a 
foreign substance (namely, a piece of glass) in her 
hamburger>. 


foreign support order. See surrort ORDER. 
foreign tax credit. Sec TAX CREDIT. 

foreign trade zone. See FREE- TRADE ZONE. 
foreign trust. See foreign-situs trust under TRUST. 
foreign vessel. See vEssEL. 

foreign voyage. See VOVAGE. 

foreig.: water. See waTER. 


forejudge, vb. 1. To prejudge; to judge beforehand. 2. 
Hist. To expel a person, esp. an officer or anarney: 
from court for some offense or misconduct. 3. To 
deprive (a person) of a thing by a judgment, to 
conden (a person) to Inse «a thing. — Also spelled 
forjudye. 

forejudger (for-jaj-ar), n. Hist. 1. A judgment that 

- deprives 4 person of a thing. 2. A judgment of 
expulsion or banishment. — Also spelled forjudg- 
er. — Also termed forisjudicatio; forisjudicatus. 

foreman. 1. See presiding juror under juror. 2. A 
person who directs the work of employees; an over- 
seer, crew chief, or superintendent. 


forematron. Archaic. The presiding juror in an all- 
woman jury. 

forensic (fo-ren-sik also -zik), adj. 1. Used in or suit- 
able to courts of law or public debate <forensic 
psychiatry>. 2. Rhetorical; argumentative <Spence's 
considerable forensic skills>. 3. Hist. Exterior; for- 
eign. 

forensic engineering, The use of engineering princi- 
ples or anilysis in a lawsuit, usu. through an expert 
witness's testimony. 

forensic evidence. See EVIDENCE. 


forensic linguistics. The science or technique that 
evaluates the linguistic characteristics of written or 
oral communications, usu. to determine identity or 
authorship. 


orensic medicine. The branch of medicine that estab- 
lishes or interprets evidence using scientific or tech- 
nical facts, such as ballistics, — Also termed medical 
jurisprudence. 
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forensic pathology. The specific branch of medicine 
that establishes or interprets evidence dealing with 
diseases and disorders of the bady, esp. those that 


cause death. - 


forensica (fo-ren-siks also -ziks). 1. The art of argu- 
mentative discourse. 2. The branch of law enforce- 
ment dealing with legal evidence relating to firearms 
and ballistics. 


forensic services. Hist. In feudal law, the payment of . 


extraordinary aids or the rendition of extraordinary 
military services. 


forensis (fa-ren-sis). adj. (fr. Latin forum “court’] Ro- 
man law. Of or relating to a court of law. @ An 
advocate, for example, was sometimes known as a 
home forensis. 


foreperson. See presiding juror under juror. 

foreseeability, n. The quality of being reasonably, an- 
ticipatable. @ Fo: ility, along with actual causa- 
tion, is an element of proximate cause in tort law. — 
foreseeable, adj. 


foreseeable damages. See DAMAGES. 


forest, n. Hist. A tract of land, not necessarily wooded, 
reserved to the king or a grantee for hunting deer 
and other game. 


forestall (for-stawl), vb. 1. To prevent (an event, re- 
sult, etc.). 2. Hist. To intercept or obstruct (as a 
person on a royal highway). 3. Hist. To prevent (a 
tenant) from coming on the premises. 4. Hist. To 
intercept (as a deer reentering a forest). 5. Hist. To 
buy (goods) for the purpose of reselling at a higher 
price. ® Ac common law, this was an indictable 
offense. — Also spelled forstall. See roresTALLNG THE 
MARKET. 


“(Al town in id might have placed a higher 
vale on ra an boring lyiah lc pane 
tion, yet pelea ch business. cone to 


to both towns. A farestaffer 


of efficlency, Rather, tichentorg | 
and thus prohibited as a restraint 
: fo eee the ney feboagen! i tye in 
Pose? Pringles of Law 12 (1983). ore 
forestaller, n. 1. A person who forestalls. 2. Hist. One 
guilty of the offense of forestalling. See rorestazt 1). 


forestalling the market. Hist. 1, The taking possession 
of commodities on their way to the marke 2. The 
purchase of goods on their way to the market, with 
the intention of reselling them at a higher price. 3. 
The deterrence of having sellers offer their goods at 
market at « reasonable price; specif, the crime of 
inhibiting normal trading by persuading sellers to 
raise their prices on B or disuiading them from 
offering the goods in a particular market, or by 
urchasing as much as possible of certain goods 
fore they reach the market to drive up prices. 
forest law. Hist, The body of law protecting game and 
preserving timber. 


fo right. A land interest under which a person 
has the riaht to enter the land, establish sed a: 
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tain a crop of trees, harvest them, ‘and construct 
works for that purpose. (Cases: Logs and Logging 
1. C.).S. Logs and Logging §§ 2,9.) - : 
Forest Service. An agency in the U.S. Department of 


Agriculture responsible for managing the nation's 
national forests. @ The Forest Service also operates 


- the Youth Conservation Corps and the Volunteers 


in the National Forest programs. 


forfeiture (for-fi-char), n. 1. The divestiture of proper- 
ty without compensation. 2. The loss of a right, 
privilege, or property because of a crime, breach of 
obligation, or neglect of duty. © Tide is instantane- 
ously transferred to another, such as the govern- 
ment, a corporation, or a private person. [Cases: 
Controlled Substances 162; Forfeitures 1. C.J.S. 
RICO (Racketeer Influenced and Corrupt Organizations) 
§ 30.] 3. Something (esp. money or property) lost or 
confiscated by this process; a penalty. — forfeit, 
vb, — forfeitable, adj. 


civil forfeiture. An in rem proceeding brought by 
the government against property that either facili- 
tated a crime or was acquired as a result of crimi- 
nal activity. (Cases: Controlled Substances 162; 
Forfeitures 1. C.J.S. RICO (Racketeer Influenced 
and Corrupt Organizations) § 30.] 


criminal forfeiture. A governmental proceeding 
brought against a person to seize property as 
punishment for the person's criminal behavior. 
[Cases: Controlled Substances 162; Forfeitures 
1. CJ.S. RICO (Racketeer influenced and Corrupt 
Organizations) § 30.) 


forfeiture of marriage. Hist. A penalty exacted by a 
lord from a ward who married without the lord's 
consent. @ The rang was a money payment 
double the value that the marriage would other- 
wise have been worth to the lord. 


forfeiture of pay. Military law. A punishment de- 
priving the guilty party of all or part of his or her 
military pay. [Cases: Armed Services 48; Mili- 
tary Justtce 91322. CJ.S. Armed Services § 181; 
Military Justice §§ 384-391, 423-427, 434.} 


4. A destruction or deprivation of some estate or 
right because of the failure to perform some obli- 
gation or condition contained in a contract. 


This toss of reliance te Ohen descsibed to forek 
ture.’"" E. Allan Famsworth, Coniracts § 8.4, at 533 (3d ed. 


forfeiture clause. 1. A contractual provision stating 
that, under certain circumstances, one party must 
forfeit something to the other. @ Forfeiture clauses 
are often held to be void, although they are similar 
to conditions and other qualifications of estates in 
land. 2, NO-CONTEST CLAUSE. 


forfeiture restraint. An attempt by an otherwise effec- 
tive conveyance or contract to cause a later convey- 
ance to terminate or to make some or all of the later 
conveyance subject to termination. — Sometimes 
shortened to restraint. 


forisfactum 


forgavel (for-gav-ol). Hist. A small reserved rent in 
money; quit-rent. — 


forgery, n. 1. The act of fraudulently making a false 
document or altering a real one to be used as if 
genuine <the contract was void because of the sell- 
er’s forgery>. — Also termed false making. © Though 
forgery was a misdemeanor at common law, modern 
statutes typically make it a felony. [Cases: Forgery 
@].} 2. A false or altered document made to look 
genuine by somcone with the intent to deceive <he 
was not the true property owner because the deed 
was a forgery>. — Also termed fake. 3. Under the 
Model Penal Code, the act of fraudulently altering, 
authenticating, issuing, or transferring a writing 
without appropriate authorization. @ Under the ex- 
plicit terms of the Code, writing can include items 
such as coins and credit cards. Model Penal Code 
§ 224.1(1). — forge, vb. — forger, n. ae 
“While It is true that there fs a distinction between fraud and 


f , and forgery contains some elements that are not 
included In fraud, oes are a species of fraud. In 


ost ta maker or drawer or an agent of the ostensible 
maker or drawer.” 37 C.J.S8. Forgery § 2, at 66 (1997). 


double forgery. A draft having a forged payor 
signature and a forged indorsement. 


fori disputationes (for-1 dis-pyoo-tay-shee-oh-neez). 
[Latin “arguments of the court") Roman law. Argu- 
ments or discussions before a court. 


forinsec service (fo-rin-sik). Hist. The feudal services 
owed by a mesne (i.e., intermediate) lord, esp. those 
of a military nature. — Also termed foreign service; 


forinsecum servitium. Cf. INTRINSEC SERVICE. 
“Tha terminology of Bracton's day and of yst earller times 
neatly expresses the distinction between the service which 
the tenant owes to his immediate lord by reason of the 
bargaln which exists between them, and the service which 
was Incumbent on the tenement whilst it was In the lord's 
hand, The former Is intrinsec service, the latter forinsec - 
service; the former is the service which ls created by, which 
(aa it were) arises within, tha bargain between the two 
A and 8, whose rights and duties wu ara ciscuss- 
; the latter arises outside that bargain, ts ‘foreign’ to that 


bargain .... [T]he term is a relative one; what Is ‘intrinsec’ 
between A and 8 is ‘forinsec’ as ¢ C." 1 Frederick 
Pollock & Frederic W. Maitland, The of English Law 
Bafore tha Time of Edward | 238, 239 (2d ed. 1898). 


forinsecus (fo-rin-sa-kas), adv. {fr. Latin foris “without"’} 
Hist. On the outside. : 


forinsecus (fo-rin-sa-kos), n. [Latin] Hist. A foreigner; 
someone from another jurisdiction. 


foris (for-is), adj. {I-atin] Abroad; outdoors; without. 


_ forisbanitus (for-is-ban-o-tas). See FORRANNITUS. 


forisbannire (for-is-ba-nt-ree), vb. [Law Latin “to ban- 
ish") Hist. To expel from a certain territory; to 
banish. 

forisfacere (for-is-fay-sa-rec), vb. [fr. Latin foris “with- 
out” + facere “to make”) Hist. 1. To forfeit (an estate 
or other property). © Literally, this means to make 
the property foreign to oneself. 2. To violate the law; 
to do a thing against or without the law. 


forisfactunt (for-is-fak-tam), adj. [Law Latin] Hist. (Of 
property) forfeited. 


forisfactus 


forisfactus (for-is-fak-tas). [Law Latin] Hist. A criminal; 
esp., one who has forfeited his or her life by commit- 
ting a capital offense. 

forisfactus serous (for-is-fak-tes sar-vas). [Law Latin] 
Hist. A freed slave who has forfeited his or her 
freedom by committing a crime. 

forisfamiliate (for-is-fo-mil-ee-ayt), vb. [fr. Latin foris 
“outside” + familia “family") Hist. To emancipate (a 
son) from paternal authority by a gift of land. © This 
act usu. rendered the son ineligible to inherit more 
property. — Also termed (archaically) forisfamiliare. 

forisfamiliated (for-is-fa-mil-ee-ay-tid), adj. Hist. (Of a 
son) emancipated from paternal authority and in 

ossession of a portion of family land in lieu of 

utheritance. 


“It our ah se poPifiny 2 time dated enduring petra 


nothing else to serve instead ; 
ick Pollock & Frederic W. Maitland, The History of English 
Law Before the Time of Edward | 438, 438 n.3 (2d ed. 1899). 
forisfamiliation. Scots law. The liberation of a child 
from the father's tutelage, as when a child under the 
age of majurity left home, was given seisin in a part 
of the father’s land, or accepted something as a 

settled inheritance. Cf. EMANCIPATION (2). 


forisjudicatio. See rorjunceER. 

forisjudicatus. See ronjudcer. 

forisjurare (for-is-jo-rair-ee), vb. [Law Latin] Hist. To 
forswear; to renounce under oath. — Also :ermed 
forjurer. 

forisjurare parentilam (for-is-jo-rair-ee po-ren-ta-lam), 
ub. (Law Latin] Hist. To renounce parental authority. 
© One who did so lost all rights of hcirship. 


forisjurare opie (for-is-ja-rair-ee  pra-vin- 
shee-am), vd. [Law Latin] Hist. To renounce under 
oath allegiance to one's country. 


forjudge, vb. See rorgjuncE. 
forjudger (for-jaj-er), n. See FOREJUDGER. 
Sorjurer, See FORISJURARE. 


fegarer royale (for-zhe-ra 
rench] Hist. To renounce 
to abjure the realm. 


form, n. 1. The outer shape or structure of something, 
as distinguished from its substance or imatter 
<courts are generally less concerned about defects 
in form than defects in substance>. 2. Established 
behavior or procedure, usu. according to custom or 
rule <the prosecutor followed the established form 
in her closing argument>. 3. A model; a sample; an 
example <attorneys often draft pleadings by using a 
form instead of starting from scratch>. 4. The cus- 
stag method of drafting legal documents. usu. 
with fixed words, phrases, and sentences <Jones 
prepares the contract merely by following the state 
ar's form>. 5. A legal document with blank spaces 


roy-ohm), vb. (Law 
e kingdom under oath; 
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to be filled in by the drafter <the divorce lawyer 
used printed forms that a secretary could fill in>. 


Form 8-K. See 3k. 
Form 10-K. See 10-k. 
Form 10-Q. See 10-a. 


forma (for-ma). {Latin “form"] Hist. The prescribed 


form of judicial p: ings. 

forma et figura judicii (for-ma ct fig-yar-a jou-dish-ee- 
1). (Latin) Hist. The form and shape of judgment. ¢ 
A form prescribed by statute. 


formal, adj. 1. Pertaining to or following established 
procedural rules, customs, and practices. 2. Ceremo- 
nial. — formality, n. 


formal abandonment. See express abandonment under 
ABANDONMENT (9). ” 


formal acknowledgment. See AcKNOWLEDGMENT. 
formal agreement. See accnEEMENT. 

formal contract. See contRacr. 

formal drawing. See prawinc. 


formality. !. A stnall point of practice that, though 
seemingly unimportant, must usu. be observed to 
achieve a particular legal result. 2. Hist. (pl.) Robes 
worn by magistrates on solemn occasions. 3. Copy- 
right. (usu. pl.) A procedural requirement formerly 
cequee before receiving U.S. copyright protection. 
© Formalities included (1) a copyright notice appear- 
ing on the work, (2) actual publicaticn, (3) registra- 
tion with the vig 7 Office, and (4) deposit of the 
work with the Library of Congress. The formality 
requirements eroded curing the 20th century. To- 
day, none are required, although registration re- 
mains a prerequisite for an infringement suit by U.S. 
authors. 


formal} law. Procedural law. 
“Procedure is Ge writ ropriat 
called formal law’ Thomas E. Holand, The Elamenis of 
Jurispaxience 358 n.2 (13th ed. 1924). 
formal party. See nominal party under PARTY (2). 
formal rejection. See RECTION. 
formal rulemaking. See RULEMAKING. 
forma pauperis. See IN FORMA PAUPERIS. 
formata (for-may-ta). [Law Latin) Eccles. law. Canoni- 
cal letters. 
fSormata brevia. See BREVIA FORMATA. 
forma verborum (for-ma ver-bor-am). [Latin] Hist. The 
form of the words. 


formbook. A book that contains sample legal docu- 
ments, esp. transaction-iclated documents such as 
contracts, deeds, leases, wills, trusts, and securities 
disclosure documents. 


formed design. Sec nrsicn. 


formedon (for-ma-don). [fr. Latin forma deni “form of 
the gift") Hist. A writ of right for claiming entailed 
property held by another. @ A writ of formedon was 
the highest remedy available to a tenant in tail. — 
Also termed writ of formedon. (Cases: Real Actions 
e4,} 


lamenis of . 


reprpteit  oersemme ter 
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“Called formedon, because the writ comprehended the form 

of the gif. It was of three kinds, In the dsscender, in the 
, and in the reverter.” 1 Alexander M. Burrill, A 

Law Dictionary and Glossary 650 (2d ed. 1887). 

formedon in the descender. A writ of formedon 

rought by the issue in tail to recover possession of 


the land. 


formedon in the remainder. A writ of formedon 
brought by a remainderman under a fos or gift 
in tail to recover possession of the land. 


iabicag in the reverter. A writ of formedon 
- brought by a reversioner or donor of the grant or 
gift in tail to recover possession of the land. 


former acquittal. See autrefois acquit under AUTREFOIS. 


former adjudication. A judgment in a prior action 
that resulted in a final determination of the rights of 
the parties or essential fact questions and serves to 

: bar relitigation of the issues relevant to that determi- 
‘nation. @ Collateral estoppel and res judicata are the 
two types of former adjudication. See COLLATERAL ES- 
TOPPEL; RES JUDICATA. [Cases: Judgment ¢540, 634. 
CJ.S. Judgments §§ 697-703, 707, 779-782, 834.) 


former jeopardy. The fact of having previously been 
prosecuted for the same ofente’ © A defendant 
enters a plea of former jeopardy to inform the court 
that a second prosecution is improper. Cf. vousre 
jeorarby. (Cases: Double Jeopardy @132.1.] 


former punishment. Military law. The rule that nonju- 
dicial punishment for a minor offense may bar trial 
by court-martial for the same offense. 


form of action. The conimon-law legal and procedural 
device associated with a particular writ, each of 
which had specific forms of process, pleading, trial, 
and judgment. © The 11 common-law forms of 
action were trespass, trespass on the case, trover, 
ejectment, detinue, replevin, debt, covenant, ac- 
count, special assumpsit, and general assumpsit. 
(Cases: Action 29; Federal Civil Procedure €°71. 
C.J.S. Actions §8§ 74-77.] 
“Forms of action are led as different mathods 
Le ae a 
the choice between forms of action is primarily a choice 
betv-een different theories of substantive aga and the 


scope of the actions measures the existence of 
liabiity law.... The develo, and extension 


at common 
of the different forms of action Is the of the recogni- 
tion of rights and In the law of torts, contracts, and 
and the esse of rights of action." Benjamin J. 


Ipman, Handbook of Common-Law §§ 27, 30, at 
54, 60 (Henry Winthrop Ballantine ed., 3d ed. 1923). 


Form S-1. See s-1. 


formula. [Latin “set form of words’] 1. Roman law. A 
written document, prepared by a praetor and for- 
warded to a judex, identifying the issue to be tried 
and the judgment to be given by the judex. @ It was 
based on model pleas formulated by the praetor in 
his edict and adapted by him or other magistrates in 
civil suits for the benefit of the judex who had to try 
the issue. These pleas were adapted to the circum- 
stances of the case. The usual parts of a formula 
were (1) the demonstratio, in which the plaintiff stated 
the facts of the claim; (2) the intentio, in which the 
plaintiff specified the relief sought against the defen- 
dant; and (3) the condemnatio, in which the judex 
condemned (usu. to pay the plaintiff a sum) or 
acquitted the defendant. Pl.’ formulae (for-mya- 


fornix 


lee). — Also termed verba concepta (var-ba kan-sep- 

C:) : . ; 
“The Roman jes were not, as with the presidi 
ctioace hy the Satur iotglin ction ant pnts ene cern 


position of the Istrate, the prastor. When a sull at law 
was commenced, the parties before the prastor, 


who a Labonilg not to 
merits of the case, but to find the precise points in contro- 
versy. He heard the statements of the plaintiff and the 
counter-statements of the defendant, and from the two he 
constructed a formula (as it was called), a brief technical 
ee He then appointed a 
judex ... fee Bre 2 Wwestaee te ae. and if he 
pes the facts to 

them so, to it him.” James Hadley, lntodi to 
Roman Law (1881). [This describes onty 
eae of formulary procedure, ca. 150 ac-ao. 300. — 


2. Common-law pleading. A set form of words (such as 
those appearing in writs) used in judicial proceed- 
ings. i 

formula deal, An agreement between a movie distrib- 
utor and an independent or affiliated circuit to 
exhibit 2 feature movic in all theaters at a specified 
percentage of the national gross receipts realized by 
the theaters. 


formulae (for-mya-lee). {Latin “set forms of words"] 
Roman law. Model pleas formulated by the praetor in 
his edict and adapted by him or other magistrates in 
civil suits for the benefit of the judex who had to try 
the issue. © These pleas were adapted to the circum- 
stances of the case. — Also termed verba concepta 
(var-ba kan-sep-ta). 


formula instruction. See juxy INSTRUCTION. 


formulary. 1. Hist. A collection of the forins of pro- 
ain (fornulae) used in litigation. such as the writ 
forms kept by the Chancery. See wet system. 2. A 
lis: of drugs that Medicare or a health-mainienance 
organization will pay for. 

formulary procedure. Hist. The common-law method 
of pleading and practice, which required formulaic 
compliance with the accepted forms of action even if 
through elaborate fictions. © In the 19th century, 
this type of procedure was replaced both in the 
United States and in Eujtand. See code pleading 
under PLEADING (2), 


fornication, n. 1. Voluntary sexual intercourse be- 
tween two unmarried persons. © Fornication is still a 
crime in some states, such as Virginia. 2. Hist. Vol- 
untary sexual intercourse with an unmarried wom- 
an. @ At common law, the status of the woman 
determined whether the offense was adultery or 
fornication — adultery was sexual intercourse be- 
tween a man, single or married, and a married 
woman not his wile; fornication was sexual inter- 
course between a man, single or married, and a 
single woman. Cf. anut-rery. (Cases: Criminal Law 
45.40; Lewdness ©]. CJS. Criminal Law § 7.10; 
Lewdness §§ 2-9.) — fornicate, vb. 
“Fornication was not a common-law crime but was made 
ee by statute In a few states a5 a misdemeanor.” 
lin M. Parking & Ronald N. Boyce, Crintinal Law 455 (ad 
ed. 1982). 
fornix (for-niks), [Latin] Hist. 1. A brothel. 2. Fornica- 
tion. 


forprise 


forprise (for-priz). Hist. 1. An exception or reserva- 
tion. @ The term was frequently used in leases and 
conveyances. 

tion or reservation 


for-profit corporation. See CORPORATION. 


forschel (for-shol). Hist. A strip of land next to a 
highway. — Also termed forschet. 


forspeca (for-spee-ka). PROLOCUTOR (2). 


forswearing (for-swair-ing), n. 1. The act of repudiat- 
ing or renouncing under oath. 2, perjury. — for 
swear, vb. : 


fortaxed (for-takst). Hist. Wrongly or extortionately 
taxed. 


forthcoming, n. Scots law. 1. An action through which 
arrestment is made available to an arrester. 2. An 
order that perfects an arrestment by directing a 
debtor either to pay the money owed or to deliver 
the arrested goods to the creditor. 


forthcoming bond. See BOND (2). 


forthwith, adv. 1. Immediately; without delay. 2. Di- 
rectly; promptly; within a reasonable time under the 
circumstances. 


fortia (for-sho). (Law. Latin] Hist. 1. Force. @ Fortia 
refers to force used by an accessory to allow the 
principal to commit the crime. 2. Power, dominion, 
or jurisdiction. 

fortia frisea (for-sha fris-ka). [Law Latin] Hist. See 
FRESH FORCE. 

fortior (for-shee-ar or -or), adj. [Latin “stronger") Hist. 
(Of evidence) involving a presumption that, because 
of the strength of a party's evidence, shifts the 
burden of proof to the opposing party. 


fortuitous (for-t{y]oo-a-tas), adj. Occurring by chance. 
@ A fortuitous event may be highly unfortunate. 
Literally, the term is neutral, despite its common 
misuse as a synonym for fortunate. 


fortuitous event. 1. A happening that, because it oc- 
curs only by chance or accident, the parties could 
not reasonably have foreseen. 2. An event that, so far 
as contracting parties are aware, depends on chance. 
3. Louisiana law. An event that could not have been 
reasonably foreseen at the time a contract was made. 
La. Civ. le art. 1875. — Also termed cas fortuit. 
See FORCE MAJEURE; UNAVOIDABLE-ACCIDENT DOCTRINE. 


Fortune 500. An annual compilation of the 500 largest 
U.S. corporations. © It is published in, and gets its 
name from, Forlune magazine. 


forty, n. Archaic. Forty acres of land in the form of a 
square <the south forty>. © To determine a forty, a 
section of land (640 acres) was quartered, and one of 
those quarters was again quartered. 


forty-days court. See COURT OF ATTACHMENTS. 

forum, n. 1. A public place, esp. one devoted to 
assembly or debate. See rustic FORUM; NONPUBLIC FO- 
rum. 2. A court or other judicial body; a place of, 
jurisdiction. Pl. forams, fora. 
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forum actus (for-om ak-tes). [Latin “the forum of the 
act"} Hist. The place where an act was done. 

forum competens (for-am kom-pe-tenz). [Latin] Hid. A 
competent court; a court that has jurisdiction over a 
case. ‘ . : : 

forum conscientiae (for-am kon-shee-en-shee-ee). [Lat- 
in “the forum of conscience”) Hist. The tribunal or 
court of conscience. @ This court was usu. a cout of 
equity. See COURT OF CONSCIENCE, 


forum contentiosum (for-om kan-ten-shee-oh-sam). 
{Latin “the forum of contention”) Hist. A court of 
justice; a place for litigation. 

forum contractus (for-om kan-trak-tas). (Latin “the fo- 
rum of the contract’) Hist. 1. The place where a 
contract was made, and thus the place of jurisdic- 


tion. 2. The court of the place where a contract was . 


made. 


forum conveniens (for-am kan-vee-nee-enz). [Latin “a 
suitable forum") The court in which an action is 
most appropriately brought, considering the best 
interests and convenience of the parties and wit- 
nesses. Cf. FORUM NON CONVENIENS. ‘ 


forum domesticum (for-om do-mes-ti-kam). {Latin} 
Hist. A domestic court. @ This type of court decides 
matters (such as professional discipline) arising with- 
in the organization that created it. 


forum domicilié (for-am dom-o-sil-ee-1). (Latin) Hist. 
The forum or court of the domicile, usu. of the 
defendant. 


forum ecelesiasticum (for-am e-klee-z[h]ee-as-ti-kam). 
(Latin) Hist. An ecclesiastical court. — Also termed 
judicium ecclesiasticum. 

forum externum (for-am ek-star-nom), x. [Latin “exter- 
nal tribunal] Eccles. law. A court dealing with legal 
cases pertaining to or affecting the corporate life of 
the church. (Cases: Religious Societies 14. C.J.S. 
Religious Societies §§ 85-88, 88-92.] 


forum inconveniens, See FORUM NON CONVENIENS. 


forum internum (for-em in-tar-nom), n. [Latin “inter- 
nal tribunal] Eccles. law. A court of conscience; a 
court for matters of conscience or the confessional. 


forum ligeantiae rei (for-am lij-ee-an-shee-ee ree-i). 
[Latin] His. The forum of the defendant's alle- 
giance; the court or jurisdiction of the country to 
which the defendant owes allegiance. 


forum non competens (for-em non kom-poa-tenz). [Lat- 
in) Hist. An inappropriate court; a court that lacks 
jurisdiction over a case. 


forum non conveniens (for-am non kan-vee-nee-enz). 
[Latin “an unsuitable court") Civil procedure. “The 
doctrine that an appropriate forum — even though 
competent under the law — may divest itself of 
jurisdiction if, for the convenience of the litigants 
and the witnesses, it appears that the action should 
proceed in another forum in which the action might 
also have been properly brought in the first place. — 
Also termed forum inconveniens, [Cases: Courts 28; 
Federal Courts 45, C_].S. Courts §§ 68-69.) 

“Forum allows a court to exercise 


discretion to avaid vexatign that mn 
résult fom mutereatially Ronoang pains forum ee. 


See 


wth Se Tamla + - 
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However, dismissal on the basis of forum non conveniens 
also requires that there be an alternative forum in which the 
sult can be prosecuted. It must appear that jurisdiction over 
all parties can be secured and complete rellef can be 
obtained In the supposedly more conventent court. Further, 
In at feast some states, It has been held that the doctrine 
cannot be successfully invoked when the plaintiff is resident 
. Of the forum state since, effectively, one of the functions of 
the state courts is to provide a tribunal in which thair 
residents can obtaln an adjudication of thelr grievances. But 
in most instances a balancing of the conventence to all the 
will be considered and no one factor will preclude a 

oO eens Gavia ee ae ee 


available. H. et al, Clit Procedure 
&§ 2.17, at 87-88 (2d ed. 1993). 
forum originis (for-am a-rij-a-nis). [Latin] Hist. The 
forum or place of a person's birth, considered as a 
place of jurisdiction. 
forum regium (for-om ree-jee-am). (Latin) Hist. The 
_-king’s court. 


forum rei (for-am ree-t). [Latin] Hist. 1. The forum of 
the defendant, i.e., the place where the defendant is 
domiciled or resides. 2. FORUM REI SITAE. 

forum rei gestae (for-am ree-1 jes-tee). [Latin] Hist. 
The forum or court of a res gesta (thing done); the 
place where an act was done, considered as a place 
of jurisdiction. 

forum rei sitae (for-am ree-i st-tee). (Latin) Hist. The 
court where the thing or subject-matter in contro- 
versy is situated, considered as a place of jurisdic- 
tion, — Often shortened to forum ret. 


ferum seculare (for-am sek-yo-lair-ee). [Latin] Hist. A 
secular court. — Also spelled forum saeculare. 


forum-selection clause. A contractual provision in 
which the parties establish the place (such as the 
country, state, or type of court) for specified litiga- 
tion between them. — Also termed choice-of-exclusive- 
forum clause. Cf. cHoice-or-Law cause. (Cases: Con- 
tracts ©127(4). C.J.S. Contracts § 237.) 

forum-shopping. The practice of choosing the most 
favorable jurisdiction or court in which 2 claim 
might be heard. @ A plaintiff might engage in fo- 
tum-shopping, for example, by filing suit in a juris- 
diction with a reputation for high jury awards or by 
filing several similar suits and keeping the one with 
the preferred judge. Cf. jupce-sHoretnc. 


fone state. Conflict of laws. The state in which a suit is 


for use. For the benefit or advantage of another. See 
USE. 

forward agreement. See forward contract under con. 
TRACT. 


forward and backward at sea. Marine insurance. From 
port to port in the course of a voyage, and not 
merely from one terminus to the other and back. 


forward confusion. See CONFUSION. ‘ 
forward contract. See CONTRACT. 


forward cover. ‘The purchase of a cash commodity to 
meet the obligation of a forward contract. See for- 
ward contract under CONTRACT. 


forwarding agent. See AGENT (2). 
forward market. See futures market under MARKET. 


foster-care placement 


forward-rate agreement. A contract that specifies what 
the interest rate ‘on an obligation will be on some 
future date. — Abbr. FRA. 4 


forward triangular merger. See triangular merger un- 
der MERGER. 


fossage (fos-ij), n. Hist. A duty paid to maintain a moat 
around.a fortification. 


foster, adj. 1. (Of a relationship) involving parental 
care given by someone not related by blood or legal 
adoption <foster home>. 2. (Of a person) giving or 
receiving parental care to or from someone not 
related by blood or legal adoption <foster parent> 
<foster child>. 


foster, vb. To give care to (something or someone); 
esp., to give parental care to (a child who is not one's 
natural or legally adopted child). 2 


fosterage, x. 1. The act of caring for another's child. 2. 
The entrusting of a child to another. 3. The condi- 
tion of being in the care of another. 4. The act of 
encouraging or promoting. 

foster care. 1. A federally funded child-welfare pro- 
gram providing substitute care for abused and ne- 
glected children who have been removed by court 
order fvom their parents’ or guardians’ care or for 
children voluntarily placed bv cheir parents in the 
temporary care of the state because of a family crisis. 
42 USCA §§ 670-679a. @ The state welfare agency 
selects, trains, supervises, and pays those who serve 
as foster parents. [Cases: Infants 226. C.J.S. Adop- 
tion of Persons §§ 10-12.) 


long-term foster care. The placing of a child in 
foster care for extended periods, perhaps even for 
the child's entire minority, in lieu of family reunifi- 
cation, termination and adoption, or guardianship. 
@ Although most courts do not generally find this 
arrangement to be in a child's best interests, some- 
times it is the only possibility, as when the child, 
because of age or disability, is unlikely to be 
adopted or when, although the parent cannot be 
permanently reunited with the child, limited con- 
tact with the parent would serve the child's best 
interests. Under the Adoption and Safe Families 
Act, long-term foster care is the permanent place- 
ment of last resort. 


2. The area of social services concerned with meet- 
ing the needs of children who participate in these 
types of programs. [Cases: Infants 17. C.J.S. in- 
fants §§ 8-9.] 


foster-care drift, The phenomenon that occurs when 
children placed in foster care remain in that system, 
in legal limbo, for too many years of their devclop- 
mental life before they are reunited with their par- 
ents or freed for adoption and placed in permanent 
homes. @ The Adoption and Safe Families Act was 
passed in 1997 to help rectify this probiem. See avor- 
‘TION AND SAFE FAMILIES ACT. 


foster-care placement. The (usu. temporary) act of 
placing a child in a home with a person or persons 
who proyide parental care for the child. Cf. our-or- 
HOME PLACEMENT. (Cases: Infants 226. C.J.S. Adap- 
tion of Persons §§ 10-12.) 


foster-care review board 


foster-care review board. A panel of screened and 
trained volunteers who routinely review cases of 
children placed in foster care, examine efforts at 
ermanency planning, and report to the court. 
Cases: Infants 17, 226. C.J.S. Adoption of Persons 
§§ 10-12; Infants §§ 8-9.) 


foster child. See cu. < 
foster father. See foster parent under vaRENT. 


foster home. A household in which foster care is 
provided to a child who has been removed from his 
or her birth or adoptive parents, usu. for abuse or 
neglect. @ A foster home is usu. an individual home, 
but it can also be a group home. (Cases: Infants 
226. C.J.S. Adoption of Persons §§ 10-12.] 


fosterlean (fos-ter-leen), Hist. Remuneration for rear- 
ing a foster child. 


fosterling. See foster child under cuit. 

foster mother. See faster parent under PARENT. 
foster parent. See PARENT. 

foul bill of Inding. See BIL. OF LADING. 


foundation. 1, ‘The basis on vhich something is sup- 
ported; esp., evidence or testimony that establishes 
the admissibility of other evidence re the foun- 
dation>. [Cases: Evidence @°117, 3 81. C.p.S. 
Evidence §§ 208, 819-822, 824-835, 870-878, 881, 
884, 889, 917-919, 932-933, 935-939, 949, 957, 
959-962, 964, 976, 982-983, 986, 992-S14. 998, 
1000, 1002-1006, 1008, 1010-1022, 1026-1034.1 2. 
A fund established for charitable, educational, reli- 
gious, research, or other benevolent purposes; an 
endowment <the Foundation for the Arts>. 


private foundation. A charitable organization that 
is funded by a single source, derives its income 
irom investments rather than contributions, and 
makes grants to other charitable o: ganizations. @ A 
private foundation is generally exempt from taxa- 
tion. IRC (26 USCA) § 509. — Also termed private 
nonoperating foundation. 
Breet nonoperating foundation. See private foun- 
lation. 
ate operating foundation. A private foundation 

irae conducts heen charitable p m rather 
than making grants to other charitable organiza- 
tions. © Most of the foundation's earnings and 
assets must be used to further its particular chari- 
table purpose. 

foundational evidence. See EVIDENCE, 

foundational fact. See predicate fact under Fact. 


founded on, adj. Having as a hasis <the suit was 
founded on the defendant's breack of contract>. 


founder, n. 1. A person who founds or establishes; 
esp., a person who supplies funds for an institution's 
future needs. 2. SETTLOR WD. 


founder’s share. (usu. pi.) In England, a share issued 
to the founder of a company as a part of the 
consideration for-the business. @ Now rare, a found- 
er's share participates in profits only if the dividend 
on ordinary shares has been paid to a specified 


amount. 
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founding father. A prominent figure in the founding 
of an institution or esp. a country; specif., one who 
played a leading role in founding the United States 
of America, and esp. in the Revolutionary War and 
the making of the U.S. Constitution. 


foundling. A deserted or abandoned infant. 


foundling hospital. A charitable institution, found esp. 
in Europe, the purpase of which is to care for 
abandoned children. . 


four, rule of. See ruse oF FOUR. 


four corners. The face of a written instrument. © The 
phrase derives from the ancient custom of putting 
all instruments (such as contracts) on a single sheet 
of parchment, as oppased to multiple pages, no 
matter how long the sheet might be. At common 


law, this custom prevented people from fraudulently | 


inserting materials into a fully signed agreement. 
The requirement was that every contract could have 
only four corners. [Cases:- Contracts ¢>143(1), 
147(2); Evidence © 397, 448. CJS. Contracts 
$§ 302-303, 309-313; Evidence $§ 1159, 1165, 1189, 
1214-1215, 1217, 1220-1221, 1228, 1286-1288, 
1291,] 


four-corners rule. 1. The pore that a document's 
meaning is to be gathered from the entire document 
and not from its isolated parts. (Cases: Contracts 
@143.5; Evidence 9448. C.J.S. Contracts § 314.) 2. 
The principle that no extraneous evidence should be 
used to interpret an unambiguous document. Cf. 
PAROLEVIVENCE RULE. [Cases: Evidence $>448. C.J.S. 
Evidence $§ 1214-1215, 1217, 1220-1221, 1228, 
1286-1288, 1291.] 


IV-D agency. See CH11.).SUPPORT-FNFORCEMENT AGENCY. 


four-folding. Hist. The quadrupling of a property's 
taxable value for purposes of penalizing a person 
who falsely underreported the property's true tax- 
able value. 


“In the State of Connecticut a number of men are chosen 
each town, to receive from each inhabitant a list 


therefore this punishment fourfolding.” 4 Timoth: 
Owight, raves in Neo Eaniund and NewYork 284 (1822), 


401 (k) plan. See EMplovEE BENEFIT PLAN. 
403(b) plan. See eMpLovee BENEFIT PLAN. 
457 plan. See EMPLOVEE BENEFIT PLAN. 


Fourteenth Amendment. The constitutional amend- 
ment, ratified in 1868, whose primary provisions 
effectively apply the Bill of Rights to the states by 
prohibiting states from denying due process and 
equal protection and from abridging the privileges 

and immunities of U.S. citizenship. © The amend- 

ment also gave Congress the power to enforce these 
provisions, leading to legislation such as the civil- 
ights acts. [Cases: Constitutional Law 206, 

9-250.5, 251-320.5. CJS. Constitutional Law 

$§ 455, 461-167, 470, 501, 503, 513, 518, 540, 557, 

576-581, 585, 587, 596, 612, 614-618, 649, 

700-773, 775-912, 916-917, 919-1348, 1350-1396, 

1398-1401, 1405-1427; Right to Die § 2; Zoning unit 

Lawl Planning § 23.) 
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Fourth Amendment. The constitutional amendment, 
ratified with the Bill of Rights in 1791, prohibiting 
unreasonable searches and seizures and Ais issuance 
of warrants without probable cause. See PROBABLE 
cause. [Cases: Searches and Seizures $23. C.J.S. 
Searches and Seizures §§ 3, 5, 9-12, 14-15, 24, 29-30, 
32, 34, 47-48, 102.] pane 


fourth estate. The journalistic profession; the news 
media. © The term comes from the British Parlia- 
ment’s reporters’ gallery, whose influence was said to 
equal Parliament's three traditional estates: the 
Lords Spiritual, the Lords Temporal, and the Com- 
mons. (In France, the three estates were the clergy, 
the nobility, and the commons.) 


fourth-sentence remand. See REMAND. 


four unities. The four qualities needed to create a 
joint tenancy at common law — interest, possession, 
time, and tite. See unity (. (Cases: Joint Tenan 
1. CJ.S. Estates § 19; Joint Tenancy §§ 2, 4, 7-9. 


fovere consimilem causam (loh-veer-ee kan-sim-o-lam 
kaw-zam). (Law Latin) Hist. To favor a similar case. @ 
A judge who is disqualified for having a personal 
interest in a case may also be disqualified in a later 
case if the ruling in the former case could affect the 
ruling in the latter. 


Fox’s Libel Act. Hist. A 1792 statute that gave the jury 
in a libel prosecution the right of rendering a guilty 
or not-guilty verdict on the whole matter in issue. @ 
The jury was no longer bound to find the defendant 
guilty if it found that the defendant had in fact 
published the allegedly libelous statement. The Act 
empowered juries to decide whether the defendant's 
statement conformed to the legal standard for libel. 


foy (foy or fwah). [Law French] Fuith; allegiance. 
FPA. abbr. Free from particular average. . 


“F.P.A, means Free from Particular egtohy aoPhn is to say, 
the Insured can recover only where the ts total or 
due to a general average sacrifice. The claims under tho 
Sue and Labour clause are not alfected by this stipulation.” 
2 EW. Chance, Princ of Mercantila Law 128 (P.W. 
French ed., 10th ed. 1851). 


FPC clause. Sec AREA-RATE CLAUSE. 
FPLS. abbr. FEDERAL PARENT LOCATOR SERVICE. 
Fr. abbr. 1. French, 2. FRAGMENTA. 


FRA. abbr. 1. FEDERAL. RAILROAD ADMINISTRATION. 2. FOR- 
WARD-RATE AGREEMENT. 


fractional, adj. (Of a tract of land) covering an area 
less than the ocsna reflected on a survey; pertain- 
ing to any irregular division of land containing 
either more or less than the conventional amount of 
acreage. 

fractional currency. See CURRENCY. 

fragmenta (frag-men-ta), n. pl. (Latin “fragments”] Ro- 
man law. Passages drawn from the writings of Roman 
jurists and compiled in Justinian’s Digest. — Abbr. 
Fr.; FE. 

fragmented literal similarity. See simiLanrry. 


frame, vd. 1. To plan, shape, or construct; esp., to 
draft or otherwise draw up (a document). 2 To 
incriminate (an innocent person) with false evidence, 
esp. fabricated. — framable, frameable, adj. 


' 


franchise appurtenant to land 


frame-up, 7. A plot to make an innocent person 
appear guilty. ‘i ; 

framing. On the Internet, a website's display of anoth- 
er entity's webpage inside a bordered area, often 
without displaying the page's URL or domain name. 
© Framing may constitute a derivative work and may 
infringe on a copyright or trademark if done with- 
out giving credit to or obtaining permission from the 
other website’s owner. 


francbordus. See FREE-BORD. 


franchise (fran-chiz), n. 1. The right to vote. — Also 
termed elective franchise. (Cases: Elections 1. C.J.S. 
Elections §§ 1(1, 10), 2.) 2. The right conferred by 
the government to engage in a specific business or to 
exercise corporate powers. — Also termed ¢ ale 
franchise; general franchise. (Cases: Franchises @1.] 
“When fe to government other than eo 
onder slog game ge ne ae eer 
connote tial rights, 
‘license’ connotes lesser rights. Thus, the ts ni 


ecessary 
for public com to on their o tions are 
ral desis On the other hand, 


hts to use or to operate 
automobiles are generally referred to as licenses." 1 Eck- 


#7 oz{s), at I-10 to 111 Toad M. Epstein ed. 1890) 


“tn a violent conceptual collision, some franchisors maintain 
that a franchise is merely an embellished license and there- 
fore revocable at will. Franchisees contend that a franchise 


coeane have had difficulty di ng ‘fran- 

chise.’' 1 Harold Brown, Franchising Realities and Rame- 
dios § 1.031}, at 1-17 (1998). 

franchise apparent to land. Rare. A franchise 

that is used in connection with real property and 

thus is sometimes characterized as real property. 


general franchise. A corporation's charter. 


special franchise. A right conferred by the govern- 
ment, esp. to a public utility, to use property for a 
tere use but for private profit. (Cases: Franchises 
ei. 
3. The sole right granted by the owner of a trade- 
mark or tradename to engage in business or to sell 
a good or service in a certain area. 4, The business 
or territory controlled by the person or entity that 
has been granted such a right. 


commercial franchise. A franchise using local capi- 
tal and management by contracting with third 
parties to operate a facility identified as offering a 
particular brand of goods or services. 


sports franchise. 1. A franchise eprantey by a pro- 
fessional sports league to field a team in thiat 


league. 2. The team itself. 


trial franchise. A franchise having an initial term 
of limited duration, such as one year. 


franchise, vb. To grant (to another) the sole right of 
engaging in a certain business or in a business using 
a particular trademark in a certain area. 

franchise agreement. The contract between a franchi- 
sor and franchisce establishing the terms and condi- 
tions of the franchise relationship. @ State and feder- 
al Jaws regulate franchise agreements. 


franchise appurtenant to land. See FRANCUISE (2). 
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franchise clause. Insurance. A provision in a casualty church services, such as a certain number of masses; 
insurance policy stating that the insurer will pay a or alms distributions. — Also spelled frankalmoign; 
claim only if it is more than a stated amount, and Jrankalmoigne. — Also termed almoign; almoin, Fret 
that the insured is responsible for all damages if the alins; libera eleemosyna. See spiritual tenure under Ten. 
claim is under that amount. @ Unlike a deductible, URE. 


which the insured always has to pay, with a franchise “Frankalmoin, of free alms, was a survival of Angto-Saxon 
clause, once the claim exceeds the stated amount, law, and imptied an Indefinite promise to pray for the 
the insurer pays the entire claim. atta Py nt nal ge claret vise pine Me 

hi ately held ha applied, On the ofter hand, in the a af Prine 

franchise court. Hist. A privately held court that (usu.) | . Was 5 casa of 

exists by virtue of a royal grant, with jurisdiction tenant promised a dente umber Gf prayers a duty which 
over a variety of matters, depending on the grant might be enforced in the ‘3 courts.” AIR. ; 
and whatever powers the court acquires over time. @ Potter's Outlines of English History 210 (Sth ed. 1958). 


in 1274, Edward I abolished many of these feudal | gang hank. See FREE BENCH. 


cuurts by forcing the nobility to demonstrate by what ; r 
authority (quo warranto) they held court. If a lord | frank-chase, Hist. Free chase; a person’s liberty or 


could not produce a charter reflecting the franchise, right to hunt or log within a certain area. © Others 
the court was abolished. — Also termed courts of the holding land within the frank-chase area were for- 
franchise. ; bidden from hunting or logging in it. See catase. : 

‘ was . Much revenue could | frank-fee. Hist. Freehold land — land that one held to 


Dispensing justice profitable. 
come fom ho ots and getter Mise ol Ito cote oneself and one’s heirs — exempted from all services 
held by except homage; land held other than by ancient 
lords. Sometimes thelr claim to jurisdiction was demesne or copyhold. 


were, aan on wrongful aural of pval jusece frank ferm. Hist. An estate in land held in socage, the 
n a 


fone by coer gl Rigid put - ‘er oe nature “ pa having been changed from knight's 
Warrant Edward |. service by enfeoffment for certain yearly services. — 
WV. Windeyer, Lechires on Legal History 88-57 (2d ed. | Ayn spelk ad fresh Jove. 
franchisee. One who is granted a franchise. franking privilege. See Frank (3). 
franchise fee. See FEE (). frank-law. Hist. The vem ane eae oo a rai 
: : or freeman; specif., the condition of being legally 
franchiser. See rancHisor. capable of giving an oath (esp. as a juror or witness). 
franchise tax. See Tax. See LEGALIS HOMO. 
franchisor. One who grants a franchise. — Also “Frank law ... may be undersioad from Bracton’a descsip- 
P spelled franchiser. ‘ pinipal ane was, ha ho Parts incurred perpatual ie 
rancigena (fran-so-jee-na). [Law Latin francus my, So were never afterwards mitted 
Ri cae + Latin genitus “born") Hist. sete person that ie coe wont ck making oath) nor showed @ ane 
born in France. 2. Any alien in England; a foreigner. testimony. 1 Alexander M. it, A Law Dictionary and 
See FRENCHMAN. Glossary 657-58 (20d ed. 1867). 
francus (frangk-as). [fr. French franc “free"] Hist. A | franklin (frangk-lin). Hist. A freeman; a frecholder; a 
ireeman. ears — Also spelled francling; frankleyn; frank- 


francus bancus. See FREE BENCH. 


francus homo (frangk-3s hoh-moh). Hist. A free man. frankmarriage. Hist. An entailed estate in which the 


donor retains control of the land by refusing to 


francus tenens, See FRANK-TENANT. accept feudal services from the donee (usu. the 
frank, udj. (Law French) Hist. Free. — Also spelled donor's daughter) for three generations. © If the 
fraunc; fraunche; fraunke. donee's issue fail in that time, the Jand returns to the 


donor. A donor who accepted homage (and the 
frank, n. 1. (cap.) A member of the Germanic peers corresponding services pp se from it) from the 
‘os 


who conquered Gau! in the 6th century. © * : coll 
received its name from the Franks. 2. A signature, bee Any Weer eo anoer He anae rb 
ein tie) mark ee a mail pate vance a sufficient to demonstrate that the line was well estab- 
ei age. [Cases: Postal Service 5. CJS. Pasia lished — the donee's heir could insist on paying 
Service and Offenses one Postal Laws §§ 18-19.) 3. homage; doing so transformed the estate into a fee 
The privilege of sending certain mail free of charge, simple. — Also termed liberum maritagium. See MAxt- 
arco dee to certain povernitvens officials, aig Ra a ; 
members of Congress and federal courts. — Also pee 
termed (in sense 3) franking privilege. [Cases: United or er epee eae Ca hea ite 
States ©>12. C.].S. United States §§ 27-28.) — frank, ey hekoi al one of tho: penuiniios al tar oote 
ub, frankmarriage.’ When a tather makes a provision for a 
fra Bs daughter, he Intends that if the hter has no issue or if 
nkalmoin (frangk-al-moyn). (Law French “free her falls ~ at ail events #f this fallura occurs in tha 
alms”) /ist. A spiritual tenure by which a religious course of a few generations — the land shail come back to 
institution held land, usu. with a general duty to Same by Sankrarinas ural the. a grey Rend Pe 
pray for the donor. @ This tenure differed from the enteted: Yor wore 8 ence dons, thera would be a 


tenure by ditine service, which required specific danger that the land would never come back to the father 


“Fete ey > 


685 
or to his heir.” 2 Frederick Pollock & Frederic W. Maitland, 
me 


frankpledge. Hist. A promise given to the sovereign by 
a group of ten freeholders (a tithing) ensuring the 
group’s good conduct. @ The frankpledge was of 
Saxon origin, but continued after the Norman Con- 
quest. The members of the group were not liable for 
an injury caused by an offending member, but they 
did act as bail to ensure that the culprit would 
appear in court. They were bound to produce a 
wrongdoer for trial. — Also termed borrow; laughe. 
See VIEW OF FRANKPLEDGE. Cf. DECENARY. 
“Since there was no elaborate group of oe officials, tha 


paiicing of the country had to be in a special 
The each household 


Anglo-American Legal History 33-34 (1936). 


Franks hearing. A hearing to determine whether a 
police officer's affidavit used to obtain a search war- 
rant that yields incriminating evidence was based on 
false statements by the police offtcer. Franks v. Dela- 
ware, 438 U.S. 154, 98 S.Ct. 2674 (1978). 


frank-tenant. Hist. A freeholder. — Also termed fran- 
cus lenens. 


frank-tenement. Hist. A free tenement; a freehold. © 
This term described both the tenure and the es- 
tate. — Also spelled franktenemeni. See FREEHOLD. 


FRAP (frap). abbr. FEDERAL RULES OF APPELLATE PROCE- 
DURE. 

Jrater (fray-ter), n. [Latin] Roman law. A brother. 
frater consanguineus (fray-tar kon-sang-gwin- 
ee-as). A brother or half-brother having the same 
father. 
frater qomente (fray-tar jor-may-nas). A brother 
having both parents in common. 
frater nutricius (fray-ter n{yJoo-trish-ee-as). A fos- 
ter brother who was suckled by the same wet 
nurse. ; 


frater uterinus (fray-ter yoo-to-ri-nas). A brother 
or half-brother having the same mother. 


fraternal, adj. 1. Of or relating to the relationship of 
brothers. 2. Of or relating to a fraternity or a frater- 
nal benefit association. 


fraternal benefit association. A voluntary organization 
or society created for its members’ mutual aid and 
benefit rather than for profit, and whose members 
have a common and worthy cause, objective, or 
interest. @© These associations usu. have a lodge 
system, a governing body, rituals, and a benefits 
system for their members. — Also termed fraternal 
henefit society; fraternity, fraternal lodge, fraternal order. 
Cf rrienpiy sociery. (Cases: Beneficial Associations 
G1. C.].S. Beneficial Associations §§ 2-3.) 


fraternal insurance. See insURANCE. 
fraternal lodge. See FRATERNAL BENEFIT ASSOCIATION. 
fraternal order. See FRATERNAL BENEFIT ASSOCIATION, 


fraud 


fraternal society. See benevolent association under asso- 
CIATION, 


fraternity. See FRATERNAL BENEFIT ASSOCIATION. 
frater nutricius, See rRaver. 
frater uterinus. See FRATER. 


fratres conjurati (fray-treez kon-ja-ray-u). [Latin 
“sworn brothers} Hist. Sworn brothers or compin- 
ions for the defense of their sovereign or for other 
purposes. 


fratriage ieee | or fray-). Hist. 1. A younger broth- 
er's portion of his father’s estate, received as an 
inheritance. @ Under feudal law, even though the 
land was from the father's estate, the younger broth- 
er was bound to pay homage to the older brother. 2. 
A portion of an inheritance given to coheirs. — Also 
termed fratriagium. 

fratricide (fra-tra-sid or fray-). L. The killing of one's 
brother or sister. 2. One who has killed one’s broth- 
er or sister. Cf. soxoricipe. — fratricidal, adj. 


fraud, n. 1. A knowing misrepresentation of the truth 
or concealment of a material faci to induce another 
to act to his or her detriment. @ Fraud is usu. a tort, 
but in some cases (esp. when the conduct is willful) it 
may be a crime. — Also termed intentional fraud. 
(Cases: Fraud 1, 3, 16.] 2. A misrepresentation 
made recklessly without belief in its truth to induce 
another person to act. (Cases: Fraud @31.] 3. A tort 
arising from a knowing misrepresentation, conceal- 
ment of material fact. or reckless misrepresentation 
made to induce another to act to his or her detri- 
ment. (Cases: Fraud @°13(3).] 4. Unconscionable 
dealing; esp., in contract law, the unfair use of the 
power arising out of the parties’ relative positions 
and resulting in an unconscionable bargain. (Cases: 
Contracts G1. C.J.S. Contracts §§ 2-3, 9, 12.) — 
fraudulent, adj. 


“[T]he use of the term fraud has been wide: and less 
in the than in the comman-law courts. 


is followed from the remedies which they 
respectively admin! en ge eee 
care the wrong 


a , and was compelled to define 
which fumished a cause of action. Equity refused specific 
performance of a contract, or set aside a transaction, or 
He compensauon where one party had acted unfairly by 
other. Thus ‘fraud’ at common law is a false staternent 
... + fraud in equity has often been used as meaning 
uncenscientious dealing — although. I think, unfortunately, 
@ great ely hag said.” R. Anson, Principles 
ome Contract 263 (Arthur L. Corbin ed., 3d Am. ed. 
actual fraud. A concealment or false representa- 
tion through a statement or conduct that injures 
another who relies on it in acting. — Also termed 
fraud in fact, positive fraud, moral fraud. (Cases: 
Fraud ©3.] 
bank fraud. The criminal offense of knowingly 
executing, or attempting to execute, a scheme or 
artifice ws defraud a financial institution, or to 
obtain property owned by or under the control of 
a financial institution, by means of false or fraucdu- 
lent pretenses, representations, or promises. 18 
USCA § 1344. [Cases: Banks and Banking 
©=509.10, 509.25. C.J.S. Banks and Banking 
3§ 687, 746, 749-754, 756-757, 769-783.] 


fraud 


bankruptcy fraud. A fraudulent act connected to a 
bankruptcy case; esp., any of several proses 
acts performed knowingly and fraudulently in a 
bankruptcy case, such as concealing assets or de- 
stroying, withholding, or falsifying documents in 
an effort to defeat bankruptcy-code provisions. Sce 
18 USCA § 152. — Also termed criminal bankrupt- 
cy; bankruptcy crime. a ; 
civil fraud. 1. rracn (3). 2. Tax. An intentional — 
but not willful — evasion of taxes. © The distinc- 
’ tion between an intentional (i.e., civil) and willful 
(ie., criminal) fraud is not always clear, but civil 
fraud carries only a monetary, noncriminal penal- 
ty. CE. criminal fraud; ‘tax evasion. (Cases: Internal 
Revenue ©5218; Taxation 71103. C.J.S. Internal 
Revenue § 825; Taxation-§ 1782.] 
common-law fraud. See promissory fraud. 
constructive fraud. 1. Unintentional deception or 
misrepresentation that causes injury to another. — 
Also termed legal fraud; fraud tn contemplation of 
law; equitable‘fraud; fraud in equity. 2. See fraud in 
law, (Cases: Fraud €5.] 
“tn equity law the term fraud has a wider sense, and 
includes ail acts, omissions, or concealments by which one 
person obtains an advantage against conscience over an- 
other, or which equity or public policy forbids as being to 
another's prejudice; as acts In of trust and confi- 
se ta Banieecoatuas Bcc 
(vemor. C. Branham & Samuel 8 Kutash eds., 1940), 6. 


criminal fraud, Fraud that has been made illegal 
by statute and that subjects the offender to crimi- 
nal penalties such as fines and imprisonment. @ An 
example is the willful evasion of taxes accom- 
lished by filing a fraudulent tax return. Cf. civil 
Fant: larceny by trick under Larceny. [Cases: Inter- 
nal Revenue 5263.20; Taxation @-1103. C_pS. 
Internal Revenue §§ 851-852; Taxation § 1782.} 


election fraud. See ELECTION FRAUD. 
equitable fraud. See constructive fraud (1). 


extrinsic fraud. 1. Deception that is collateral to 
the issues being considered in the case; intentional 
misrepresentauion or deceptive behavior outside 
the transaction itself (whether a contract or a 
lawsuit), depriving one party of informed consent 
or full participation. @ For example, a person 
might engage in extrinsic fraud by convincing a 
litigant not to hire counsel or answer by dishonest- 
ly saying the matter will not be pursued. — Also 
termed fraud. 2. Deception that prevents 
a person from knowing about or asserting certain 
rights. [Cases: Judgment €9375, 443(1). C.J.S. 
Judgments § 309.) ; 


fraud in contemplation of law. See constructive fraud 


fraud in equity. See constructive fraud (1). 
fraud in fact, See actual fraud. 


fraud in law. Fraud that is presumed under the 
circumstances, as when a debtor transfers asscts 
and thereby impairs creditors’ efforts to collect 
sums due. — Also termed constructive fraud. 


fraud in the execution. See fraud in the fucturn. . 


_ fact relating to 
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fraud in the factum. Fraud occurring when a legal 
instrument as actually executed differs from the 
one intended for execution by the person who 


" executes it, or when the instrument may have had 


no legal existence. © Compared to fraud in the 
inducement, fraud in the factum occurs only rare- 
ly, as when a blind person signs a mortgage when 
mnisleadingly told that it is just a letter. — Also 
termed fraud in the execution; fil in the making. CL. 
fraud in the inducement. (Cases: Contracts 94(1). 
CJS. Contracts §§ 136, 139-140, 156-160, 
170-171, 173-174.) 


fraud in the inducement. Fraud occurring when a 
misrepresentation leads another to enter into a 
transaction with a false impression of the risks, 
duties, or obligations involved; an intentional mis- 
representation of a material risk or duty reason- 
ably relied on, thereby injuring the other party 
without vitiating the contract itself, esp. about a 
value. — Also termed fraud in the 
procurement. Cf. fraud in the fuctum. (Cases: Con- 
tracts €994(1); Fraud ©93, 24. C.J.S. Contracts 
$$ 136, 139-140, 156-160, 170-171. 173-174.) 


fraud in the making. See fraud in the factum., 


fraud in the procnremeni. Sce fraud in the induce- 
went, 


fraud on the community. Family law. In a communi- 
ty-property state, the deliberate hiding or fraudu- 
lent transfer of community assets before a divorce 
or death for the pu of preventing the other 
spouse from claiming a half-interest ownership in 
the property. 

fraud on the court. In a judicial proceeding, a 
lawyer's or party's misconduct so serious that it 
undermines or is intended to undermine the in- 
tegrity of the proceeding. @ Examples arc bribery 
ofa juror and introduction of fabricated evidence. 
[Cases: Federal Civil Procedure 2654; Judgment 
372, 440. C.J.S. Judgments §§ 309, 319, 331, 
465.) 


fraud on the market. 1. Fraud occurring when an 
issuer of securities gives out misinformation that 
affects the market price of stock, the result bein 
that people who buy or sell are effectively misle 
even though they did not rely on the statement 
itself or anything derived from it other than the 
market price. (Cases: Securities Regulation 
60.25. CJS. Securities Regulation §§ 214, 
226~-227.] 2. The securities-law claim based on 
such fraud. See FRauD-ON-THE-MARKET PRINCIPLE. 


fraud on the Patent Office. Patents. A defense in a 
patent-infringement action, attacking the validity 
of the patent on the grounds that the patentee 
gave the examiner false or misleading information 
or withheld relevant information that the examin- 
er would have considered important in consider- 
ing patentability. © The scope of prohibited acts is 
wider than that covered by common-law fraud, 
and today the defense is generally called “inequita- 
hle condact before the PTO.” If the defense is 
established, the entire patent is rendered unen- 
forceable. See defense of inequilable conduct under 
DEFENSE (MD. (Cases; Patents €°97. C.}.S. Patents 
§§ 135-138, 145, 178.) 
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hidden fraud. See fraudulent concealment under con. 


CFALMENT. 
insurance fraud. Fraud committed against an in- 
surer, as when an insured lies on a policy applica- 
tion or fabricates a claim. 

intrinsic fraud. Deception ‘hat pertains to an issue 
involved in an original action. © Examples include 
the use of fabricated evidence, a false return of 
service, perjured testimony, and false receipts or 
ather commercial documents. [Cases: Judgment 
pena 441. C.).S. Judgments §§ 319, 331, 465, 
471.) 


legal fraud. See constructive fraud (1). 

long-firm fraud. The act of obtaining goods or 
money on credit by falsely posing as an established 
business and having no intent to pay for the goods 
or repay the loan. 


mail fraud. An act of fraud using the U.S. Postal 
Service, as in making false representations through 
the mail to obtain an economic advantage. 18 
USCA §§ 1341-1347. [Cases: Post=] Service 35. 
ee Postal Service and Offenses Against Postal Laws 
§ 23. 


moral fraud. See actual fraud. 
positive fraud. See actual fraud. 


promissory fraud. A promise to perform made 
when the promisor had no intention of perform- 
ing the promise. — Also termed common-law fraud. 
[Cases: Fraud 12,] 


tax fraud, See TAX EVASION. 


wire fraud. An act of fraud using electronic com- 
munications, as by making false representations on 
the telephone to obtain money. @ The federal 
Wire Fraud Act provides that any artifice to de- 
fraud by means of wire or other electronic com- 
munications (such as radio or television) in foreign 
or interstate commerce is a crime. 18 USCA 
§ 1343. (Cases: Telecommunications 362.) 


fraud, badge of. Sec napGE OF FRAUD. 


Sraudare (fraw-dair-ee),. vb [Latin] Roman law. To 
defraud. 


fraude (frawd). [French] Civil law. Fraud committed in 
performing acontract.Cf. po. - 


fraudfeasor (frawd-fee-zar). A person who has com- 
mitted fraud. — Also termed defrauder. 


fraud in the execution. See fraud in the factun under 
FRAUD, 


fraud on creditors. See FRAUDULENT CONVEYANCE (1). 
fraud on the community. See rrauv. 


fraud-on-the-market principle. Securities. The doctrine 
that, in a claim snder the antifraud provisions of the 
federal securities laws, a plaintiff may presumptively 
establish reliance on a misstatement about a securi- 
5 he value — without proving actual knowledge of 
the fraudulent statement — if the stock is purchased 
in an open and developed securities market. @ This 
doctrine recognizes that the market price of an 
issuer's stock reflects all available public information. 
The presumption is rebuttable. — Also termed 


fraudulent representation 


fraud-on-the-market theory. See fraud on the market un- 
der rraup. (Cases: Securities Regulation 60.25. 
C.J.S. Securities Regulation §§ 214, 226-227.] 


frauds, statute of. See STATUTE OF FRAUDS. 


fraudulent act. Conduct involving bad faith, dishones- 
ty, a lack of integrity, or moral turpitude. — Also 
termed dishonest act; fraudulent or dishonest act. 


fraudulent alienation. 1. The transfer of property 
with an intent to defraud others, esp. creditors and 
lienholders. 2. The transfer of an estate asset by the 
estate's administrator for little or no consideration. 


fraudulent alienee. See ALIENEE. 


fraudulent banking. The receipt of a deposit by a 
banker who knew that the bank was insolvent at the 
time of the deposit. [Cases: Banks and Bankin 
@82(2), 83. C.J.S. Banks and Banking §§ 228-229, 
740-745.) 


fraudulent claim. A false insurance claim. See FRAUD. 
fraudulent concealment. See CONCEALMENT. 
fraudulent-concealment rule. See CONCEALMENT RULE. 
fraudulent conversion. See CONVERSION (2). 


fraudulent conveyance. 1. A transfer of property for 
little o1 no consideration, made for the purpose of 
hindering or delaying a creditor by putting the 
roperty beyond the creditor's reach; a transaction 
y which the owner of real or personal property 
seeks to place the property beyond the reach of 
creditors. — Also termed fraud on creditors. (Cases: 
Fraudulent Conveyances 1.) 


“With respect to the general er which is exercisable by 


deed, t seems that ple that the donee's creditors 
can reach the to the eaercised general 
power will have to the so-called fraudulent 


app! 
conveyance. That is to say, if the owned asseis of the 
donee’ after the donative inter vivos exercise are sufficient to 
satisty the creditors, then the exercise of the power will not 
to the claims of the cred 


reach tha intive 
tin tha hands of the appolntes,"’ Thomas F. 
G. Haskell, Preface to Estates in Land and Future 

Interests 173 (2d ed. 1884). 

2. Bankruptcy. A prebankruptcy transfer or obli- 
gation made or incurred by.a debtor for litde or no 
consideration or with the actual intent to hinder, 
delay. or defraud a creditor. @ A bankruptcy trustee 
may recover such a conveyance from the transferee 
if the requirements of 11 USCA § 548 are met. — 
Also termed fraudulent transfer. Cf. PREFERENTIAL 
‘TRaNsFER. (Cases: Bankruptcy 2641-2651. C.J.S. 
Bankrupicy §§ 152-157, 159.) 


fraudulent debt. See pest. 

fraudulent joinder. See joinprr. 

fraudulent marriage. See MARRIAGE ()). 

fraudulent misrepresentation. See stisRErRESENTATION. 
fraudulent or dishonest act. See FRAUDULENT ACT. 
fraudulent pretenses. See FALSE PRETENSES. 


fraudulent representation. See fraudulent misrepresenta- 
tion under MISREPRESENTATION. 


fraudulent sale 


fraudulent sale. See save. 
fraudulent transfer. See FRAUDULENT CONVEYANCE (2), 


fraus (fraws). [Latin] Deceit; cheating. @ For example, 
a debtor who conveyed property with the specific 
intent (/nus) of defrauding a creditor risked having 
the conveyance rescinded. See nor.cs. 


fraus legis ((raws lee-jis). [Latin “fraud on the law"] 
Ronan law. Evasion of the law; specif., doing same- 
thing that is not expressly forbidden by statute, but 
that the law does not want done. 


fray. Sev aArFRAy. 
FRB. cbbr, FEDERAL RESERVE BOARD OF GOVERNORS, 
FRCP. abbr. reDERAL RULES OF CIVEL. PROCEDURE. 


F.R.D. abbr. Federal Rules Decisipns; a series of re- 
ported federal court decisions (beginning in 1938) 
that construe or apply the Federal Rules of Civil, 
Criminat, or Appellate Procedure, or the Federal 
Rules of Evidence. @ Also included are rule changes, 
ceremonial proceedings of federal courts, and arti- 
cles on lederal-court practice and procedure. — 
Often written FRD. 

FRE. abbr. FEDERAL RULES OF EVIDENCE. 

Freddie Mac. See FEDERAL HOME LOAN MORTGAGE CORPO- 
RATION, 

free, adj. 1. Having legal and political rights; enjoying 
political and civil liberty <a free citizen> <a 
populace>. 2. Not subject to the constraint or domi- 
nation of another; enjoying personal freedom, 
emancipated <a free person>. 3. Characterized by 
choice, rather than by compulsion or constraint 
<free will>. 4. Unburdened <the land was free of 
any encumbrances>. 5. Not confined by force or 
restraint <free from prison>. 6. Unrestricted and 
unregulated <free trade>. 7. Costing nothing; gra- 
tuitous <free tickets to the game>. — freely, adv. 


free, vb. 1. To liberate. 2. To remove (a person or 
animal) from a constraint or burden. 


free agency, n. A professional athlete's ability to ne 
uate an employment contract with any team in the 
league, rather than being confined to the league's 
collective system. © Free agency is usu. granted to 
veteran players who have been in the league for a 
certain number of years. Cf. reserve CLAUSE. — free 
agent, n. 

free alms, See FRANKALMOIN. 


free pa ga ship. A mercantile-contract term allo- 
cating the rights and duties of the buyer and the 
seller of goods with respect to delivery, payment, 
and risk of loss, whereby the seller must clear the 
goods for export, and deliver the goods to the wharf 
beside the buyer's chosen vessel. @ The seller’s deliv- 
ery is complete (and the risk of IosS passes to the 
buyer) when the goods are placed on the wharf 
beside the vessel. The buyer is responsible for all 
costs of carriage. This term is used only when goods 
are transported by sea or inland waterway. UCC 
§ 2-319. — Abbr. FAS. Cf. rake ON BOARD; DELIVERED 
EX QUay. [Cases: Sales €>201(4). CJS. Sales 
§§ 224-227.] 
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free and clear, adj. Unencumbered by any liens; mar- 
ketable <free and clear title>. 


free and common socage. See free socage under %- 
CAGE. ; 


free and equal, adj. (Of aii election) conducted so that 


the electorate has a reasonable opportunity to vote, 
with each vote given the same effect. [Cases: Elec- 
tions 1. CJ.S, Elections §§ 1(1, 10), 2.] 


free bench. Hist. A widow's (and occasionally a widow- 
er’s) interest in the deceased spousc's estate. @ Free 
bench gave the surviving spouse a half interest in the 
estate until death or remarriage. — Also termed 
francus bancus; frank bank; liber bancus. 


ever been a child of the maniage ar no.” 2 Frederick 
Pollock & Frederic W. Maitiand, The of English Law 
Before the Time of Edward | 419 (2d ed. 1899). 
free-bord. Hist. 1. A small strip of land (usu. 2! feet 
wide and lying just outside a fence) that the owner 
of the fenced property was allowed to claim and use. 
2. The right of claiming that quantity of land. — 
Also Bs gto freebord; free bord, free-board. — Also 
termed francbordus. 


free carrier. A mercantile-contract term allocating the 
rights and duties of the buyer and the seller of 
ig with respect to delivery, payment, and risk of 
whereby the seller must clear the goods for 
export and deliver them to the buyer's chosen carri- 
er at a named place. @ The seller’s delivery is com- 
plete (and the risk of loss passes to the buyer) when 
the goods are loaded on the collecting vehicle or 
otherwise placed at the carrier's dis » The buyer 
is responsible for all costs of carriage. There are no 
restrictions on the buyer’s choice of carrier. — Abbr. 
FCA. 


free chapel. Hist. Eccles. law. A church founded by the 
Crown (or by a person under royal grant) and not 
subject to the bishop's jurisdiction. 
“[T]hose onely are Free-chappefs, which of the King’ 
‘cundation, and by him exempled from tho Jurisdiction of 
the Ordinary; but the King may licence a Subject to found 
such a and by his Charter exempt it from the 
aiso.... {ijt is called fea, in respect of 
its exemption from the Mg 
Thomas 6lcunt, Nomo-Lexicon: A 
free chase. See ciase. 


free city. Int'l law. A country-like political and territo- 
rial entity that, although independent in principle. 
does not have the full capacity to act according to 
eneral international law but is nevertheless a sub- 
ject of international law. 


freedman (freed-man). Hist. An emancipated slave. 
freedom. 1. The state of being free or liberated. 2. A 
political right. 


Freedom of Access to Clinic Entrances Act. A 1994 
federal statute that provides for criminal sanctions, 
rivate civil causes of action, and civil action by the 
1S. Attorttey General against a person who uses 
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force, threat of force, or physical ‘obstruction to 
injure, intimidate, or interfere with a provider or 
patient of reproductive services or who damages a 
reproductive-services facility. — Abbr. FACE. 


freedom of assembly. See kiGurr oF ASSEMBLY. 


freedom of association. The right to join with others 
in a common undertaking that would be lawful if 
pursued individually. @ This right is protected by the 
First Amendment to the U.S. Constitution. The gov- 
ernment may not prohibit outsiders from joining an 
association, but the insiders do not necessarily have a 
right to exclude others. Cf. aici oF assemscy. [Cases: 
Constitutional Law €°91. C.J].S. Constitutional Law 
§§ 461-462, 466, 612-629.] 


freedom of ive association. The constitution- 
al right of an individual to associate with others, 
without undue government interference, for the 
purpose of engaging in activities protected by the 
First Amendment, such as speech, assembly, and 
the exercise of religion. 


freedom of intimate association, The constitutional 
right of privacy to form and preserve certain inti- 
mate human relationships without intrusion by the 
state because the relationships safeguard individu- 
al freedom. © The group relationships protected 
by the right to freedom of intimate association are 
familial in nature and are characterized by deep 
attachments, a high degree of commitment, and 
the sharing of distinctly personal as of life. 
The exclusson of others is an essential characteris- 
tic of these relationships. 


freedom of choice. 1. The liberty embodied in the 
exercise of one's rights. 2. The parents’ opportunity 
to select a school for their chiid in a unitary, inte- 
grated school system that is devoid of de jure segre- 
gation. 3. The liberty to exercise one’s right of 
privacy, esp. the right to have an abortion. — Also 
termed right to choose; choice. (Cases: Abortion and 
Birth Control €0.5.} 


freedom of contract. The doctrine that people have 
the right to bind themselves legally; a.judicial con- 
cept that contracts are based on mutual agreement 
and free choice, and thus should not be hampered 
by external contro! such as governmental interfer- 
ence. @ This is the principle that people are able to 
fashion their sist sc private agreements, esp. as 
opposed to the assigned roles of the feudal system. 
As Maine famously said, “[T]he movement of pro- 
gressive societies has been a movement from Status 
to Contract." Henry Sumner Maine, Ancient Law 165 
(1864). — Also termed liberty of contract; autonomy of 
the parties. (Cases: Constitutional Law € 89. C_J.S. 
Constitutional Law § 491.) 


“Like most shibboleths, that of ‘freedom of contract’ rarely, 
if ever, received the close examination which its importance 


freedom of the seas 


freedom of expression. The freedom of speech, press, 
‘assembly, or religion as guaranteed By the First 
Amendment; the prohibition of governmental inter- 
ference with those freedoms. Cf. FREEDOM OF SPEECH. | 
(Cases: Constitutional Law @84, 90, 91. C.J.S. Con- 
Stitutional Law §§ 461-462, 466, 513-537, 539, 542, 
612-629.) 


Freedom of Information Act. The federal statute that 
establishes guidelines for public disclosure of docu- 
ments and materials created and held by federal 
agencies. 5 USCA § 552. @ The basic purpose of the 
statute, or of a state statute modeled after it, is w 
give the public access to official information so that 
the public will be better informed and the govern- 
ment will be more accountable for its actions. — 
Abbr. FOIA. [Cases: Records @°50-68. C.].S. Records 
§§ 93-131.] 


freedom of intimate association. See FREEDOM UF ASSO- 
CIATION. 


freedom of petition. See riGHT TO PETITION. 


freedom of religion. The right to adhere to any form 
of religion or none, to practice or abstain from 
practicing religious beliefs, and to be free from gov- 
ernmental interference with or promotion of reli- 
gion, as guaranteed by the First Amendment and 
Article VI, § 3 of the U.S. Constitution. [Cases: 
Constitutional Law @84. CJ.S. Constitutional Law 
8§ 513-517.] 


freedom of speech. The right to express one’s 
thoughts and opinions without governmental restric- 
tion, as guaranteed by the First Amendment. — Also 
termed Therty of speech. Cf. FREEDOM OF EXPRESSION. 
(Cases: Constitutional Law $90. C.J.S. Constitutional 
Law §§ 539, 542.) 


Freedom of Speech Clause. See speech CLAUse. 


freedom of the city. Hist. An immunity or privilege 
from some burden, esp. from county jurisdiction 
and its privilege of municipal taxation and self- 
government, held under a royal charter. 


freedom of the press. The right to print und publish 
materials without governmental intervention, as 
feces by the First Amendment. — Also termed 
2i04 of the press. [Cases: Constitutional Law 
90.1(8). CJ.S. Constitutional Law §§ 552, 554, 
562-565, 597-598, 603-604.) 
* has.tess si 
@ ae It ts tue’ of < course, that 
8 


th : 5 
8 caty cuereioes treadom of the press as well as free 


pa: 


because the Speech 
Clause protects ail of us from those threats.” David A. 
Anderson, Freedom of the Press, 80 Tex. L. Rev. 429, 430 


Freedom of the Press Clause. See press CLAUSE. 


freedom of the seas. Int'l law. The principle that the 
seas beyond territorial waters are not subject to any 
country’s: control. @ Ships on the high seas are 
subject only to the jurisdiction of the country whose 


freedom-to-create statute 


flag they fly, except in cases of piracy, hijacking, hot 
pursuit from territorial waters, slave trading, and 
certain rights of approach by warships. — Also 
termed mare liberum. ICases: International Law 7. 
C.J].S. International Law §§ 23-24.) | tee, 


freedom-to-create statute. Patents. A law restricting an 
employer's aly to require employees to assign to 
the employer all rights to their ‘inventions, even 
those independently developed. [Cases: Master and 
Servant 62. C.J.S. Employer-Employee Relationship 
8§ 115, 117-122.) 


freedom-to-operate search. See INFRINGEMENT SEARCH. 
free election. See ELECTION (3). 


free enterprise. A private and consensual system of 
production and datribution, usu. conducted for a 
ee in a competitive environment that is relatively 
ree of governmental interference. See CAPITALISM. 


free entry, and regress (ee-gres / ree-gres). 
Hist. A person's right to go on land as often as 
reasonably necessary: @ A tenant could go on land to 
gather crops still growing after the tenancy expired. 


Free Exercise Clause. The constitutional provision 
(U.S. Const. amend. I) prohibiting the government 
from interfering in people's religious practices or 
forms of worship. —- Also termed Exercise Clause. Cf. 
ESTABLISHMENT cCLAuse. (Cases: Constitutional Law 
€>84. C.].S. Constitutional Law §§ 513-517.] 


free fishery. See FisHERY (1). 


free-gas clause. Oil & gas. A provision in an oil-and- 
gas lease entitling the lessor or the surface owner to 
use gas produced from the leased property without 
charge. @ Used commonly in colder states, free-gas 
clauses usu. limit how the gas may be used (e.g., 
domestic heating and light), how much gas may be 
eee (e.g., not more than 300 MCF per year), or 
oth. - 


freehold, n. 1. An estate in land held in fee simple, in 
fee tail, or for term of life; any real-property interest 
that is or may become possessory. ® At common law, 
these estates were all created by enfeoffment with 
livery of seisin. (Cases: Estates in Property €=4-7, 
12. C.J.S. Estates §§ 10-14, 20-27.] 2. The tenure by 
which such an estate is held. — Also termed freehold 
estate; estate in freehold; freehold interest; franktenement; 
liberum tenementum. Cf. LEASEHOLD. 


determinable freehold. See determinable estate under 
ESTATE (1). 


movable freehold. The land a seashore owner ac- 
quires or loses as water recedes or approaches. 
[Cases: Navigable Waters €944. C.J.S. Navigable 
Waters § 94.] : 


perpetwet ‘toe An estate aben to a grantee for 
ife, and then successively to the grantee’s heirs for 
life. @ The effect of this type of freehold was to 
Beep ar within a family in perpetuity, much like 
a fee tail. 


“It took the form of a grant ‘to A for tife, remainder to A's 
son for tif, remainder to that son's son for fife’, and so on 
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nation of the first fife estate would fall ex post facto. Subse- 
quently a number of other, not ome) convincing, reasons 
were found pernpe! freeholds, ultimately 
culminating In gin’ sometimes bee fe nae 
against perpetulties, more commonly, the rule 

vy. Mitchell, taking its name from the case which masked its 
‘on reiteration.” Peter Butt, Land Law 136 (2d ed. 


freehalder. Hist. One who possesses a frechold. 


' freeholder’s court baron. See COURT BARON. 


freehold estate. See FREENOLD. 
freehold interest. Sce FREENOLD. 


freehold land society. (usu. pl.) Hist. A society in 
England created to enable mechanics, artisans, and 
other workers to buy at the lowest possible price 
frechold land with a sufficient yearly value to entitle 
the owner to the right to vote in the county in which 
the land was located. 


free ice. Hist. Ice in navigable streams that does not 
belong to the adjacent riparian owner or to another 
with the right to appropriate it, but that belongs to 
the person who first appropriates it. 


free law. Hist. The civil rights enjoyed by a freeman 
(as opposed to a sert), # Free law could be forfeited 
if the freeman was convicted of treason or an infa- 
mous crime. 


freeman. 1. A person who possesses and enjoys all the 
civil and political nghts belonging to the people 
under a free government. 2. A person who is rot a 
slave. 3. Hist. A member of a municipal corporation 
(a city or borough) who possesses full civic rights, 
esp. the right to vote. 4. Hist. A freeholder. Cf. vit- 
tein. 5. Hist. An allodial landowner. Cf. vassar. — 
Also spelled free man. 


Freeman—Walter-Abele test. Patents. An outmoded two- 
step judivial test for determining whether a claimed 
invention is an unpatentable mathematical algor- 
ithm. © The test looks first to whether an algorithm 
is explicit or inherent in the claim, and second to 
whether a patent would wholly preempt others from 
using the algorithn.. In re Freeman, 573 F.2d 1237 
(CCPA 1978); In re Walter, 618 F.2d 758 (CCPA 
1980); In re Abele, 684 F.2d 902 (CCPA 1982). The 
Federal Circuit has said that the test has “litle, if 
any, applicability” after State St. Bank @& Trust Co. v. 
Signature Fin. Group, 149 F.3d 1368 (Fed. Cir. 1998). 


free market. See open market under MARKET. 


free of all average. Maritime law. Insurance that covers 
a total loss only. — Abbr. FAA. 


free on board. A mercantile-contract term allocating 
the rights and duties of the buyer and the seller of 
goods with respect to delivery, payment, and risk of 
loss, whereby the seller must clear the goods for 
export, and the buyer must arrange for transporta- 
tion. @ The seller's delivery is complete (and the risk 
of loss passes to the buyer) when the goods pass the 
transporter's rail. The buyer is responsible for all 
costs of carriage. UCC § 2-319. — Abbr. FOB; 
F.0.B. Ch FREE ALONGSIDE SIP: DELIVERED EX SHIP. 
[Cases: Sales ©77(2). C.j.S. Sales §§ 96-98.] 
“in an £.0.8. (tree on board’) 
delivered on doard 
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load was 

effective ship, his 

fles fn damages. Similarly, F.0.A. means ‘free 

on rall’” Ww. i; of Mercantila Law 
86-87 (P.W. French ed., 10th ed. 1951). 

FOB destination. A mercantile term denoting that 

the seller is required op the freight charges as 

far as the buyer's named destination. (Cases: Sales 


79. CJS. Sales § 168.) 


FOB shipping. A mercantile term denoting that the 
seller is required to bear the risk of placing the 
on a carrier. (Cases: Sales €@201(4). C.J.S. 

ales §§ 224~-227.] 


free port. See port. 


free ride. A benefit obtained without paying a fair 
price. @ For example, a competitor who used aerial 
photographs of a plant-construction site to discover 
secret Sfogerorseutes | techniques was judicially criti- 
cized for getting a free ride, in contrast to others 
who might spend time and effort legally reverse- 
engineering the same techniques. 


free rider. One who obtains an economic benefit at 
another's expense without contributing to it. — Also 
spelled freerider. 

free seas. See sta. 

free socage. See socace. 

Freestone rider. See putt CLAUSE. 


free trade, n. The open and unrestricted import and 
export of goods without barriers, such as quotas or 
tariffs, other than those charged only as a revenue 
source, as opposed to those designed to protect 
domestic businesses. Cf. protective tariff under Taxtrt 
(2). 


free-trade zone. A duty-free area within a country to 
promote commerce, esp. transshipment and process- 
ing, without entering into the country’s market. — 
Also termed foreign trade zone; free port. 


freeware. Software, esp. open-source code, that is 
made generally available with express or implicit 
ission for anyone to use, copy, modify, and 
distribute for any purpose, including financial gain. 
®@ The term “free” refers to usage rights rather than 
pits — a distinction important in two res . 
irst, a user may purchase the initial copy of free- 
ware. Second, software available at no cost may not 
include permission for the software's user to copy, 
modify, or give away the software. — Also termed 
free software. Cf. PROPRIETARY SOFTWARE; SEMI-FREE SOFT- 
WARE; SHAREWARE. 


free warren. See WARREN. 


freeze, n. 1. A period when the government restricts 
or immobilizes certain commercial activity. 


credit bbe A period when the government re- 
stricts nkclendine. 


wage-and-price freeze. A period when the govern- 
ment forbids the increase of wages and prices. 


2. A recapitalization of a closed corporation so that 
the value of its existing capital is concentrated pri- 


freight rate 


marily in preferred stock rather than in common 
’ stock. @ By freezing rg em the owner can transfer 
the common stock to heirs without taxation while 
continuing to enjoy preferred-stock income during 
the owner's lifetime, while the common stock grows. 


freeze, vb. 1. To cause to become fixed and unable to 
increase <to freeze interest rates> <to freeze 
prices>. 2. To make immobile by government man- 
date or banking action <to frecze assets>. 3. To 
cease physical movement, esp. when ordered by 2 
law enforcement officer <the police officer shouted 
at the suspect to freeze>. 


freezee, n. A person or entity subjected to a freeze-out. 


freeze-out, n. C tons. The process, usu. in a close- 
ly held corporation, by which the majority share- 
holders or the board of directors oppresses minority 
shareholders in an effort to compel them to liquidate 
their investment on terms favorable to the control- 
ling shareholders. Cf. squreze-out. (Cases: Corpora- 
tions @182.3, 584; Securities Regulation 60.21. 
C.J.S. Corporations §§ 344, 799-801; Securities Regula- 

tion § 190.) 
"A ‘freeze-out’ Is usually accomplished by the merger of a 
corporation Into its .. where the parent 
owns a of the shares of the 


peer ca 
corporation ange 
subsidiary, and the minonty shareholders are eniitied to 


minima! distributions of cash or securities. A ‘freeze-out’ 

may also be used to connote the situation where so lege a 

equity shares are issued to the acquiring corpo- 

ratlon that the public shareholdera own tess than 10 percent 

of the outstanding equity securities and, therefore, have no 

control over the or of its decisions. in such 

event, a short-form merger could be used to eliminate 

the minority shareholders.” 69A Am. Jur. 2d Securities 
Regulation — Stata § 245, at 971 n.60 (1993). 

freeze out, vb. 1. To subject one to a freeze-out. 2. To 

exclude a business competitor <freezing out the 


competition>. 
freeze-out merger. See cash merger under MERGER. 


freight. 1. Goods transported by water, land, or air; 
carco. 2, The compensation paid to a carrier for 
transporting goods. [Cases: Carriers 189; Ship- 
ping @144. C.J.S. Aeronautics and Aerospace § 231; 
Carriers §§ 470-472, 474; Shipping § 368. 
Pon: a, Eile common Cece elie Of ie iain. meen the 


goods from 
Paco more vanenane sense, & ts 


passengers. ames 
Commentaries on ican Law *219 (George Com- 
stock ed., 11th ed. 1886). - 
dead freight. The amount paid by a shipper to a 
shipowner for the ship’s unused cargo space. 
{Cases: Shipping 147. CJS. Shipping 
§§ 369-370.] 


freight absorption. See assorITIon (6). 


freight forwarder. Maritime law. A person or company 
whose business is to receive and ship guods for 
others. © A freight forwarder may be an agent of the 
cargo's owner or of the carrier, or may be an inde- 
endent contractor acting as a principal and assum- 
ing the carrier's ee pier for delivering the 
‘0. — Also termed third-party logistical service prro- 
vider: forwarding agent. 
freighting voyage. See VOYAGE. 
freight rate. See Rate. 


fresh, adj. Recent; not stale; characterized by newness 


trenchman 


frenchman. Hist. A stranger; a foreigner. @ In carly 
English law, this term was applied to all foreigners, 
even those not from France. 


F reorganization. See REORGANIZATION (2). 


without any material interval. 


fresh complaint. A reasonably prompt lodging of a 
grievance; esp., a victim’s prompt report of a sexua 
assault to someone trustworthy. [ > Criminal 
Law 366; Rape €48(1)}-49, 49.2. C.].S. Criminal 
Law § 874; Rape 38 62, 72-77.) 

fresh-complaint rule. The theory that the credibility 
of a sexnalassault victim is bolstered if the victim 
reports the assault soon after it occurs. © Most courts 
no longer recognize this theory. [Cases: Rape 
48(1)-49, 49.2. C.].S. Rape §§ 62, 72-77.) 


fresh disseisin. See DISSEISIN. 
fresh fine. See rine (8. 


fresh force. Hist. Force, such as disseisin or deforce- 
ment, newly done. @ This term refers to force used 


in a town, and for which a remedy (the Assize of 


Fresh Force) existed. See assize of fresh force under as- 
SIZE (81. ; 


fresh pursuit. 1. The right of a police officer to make 
a warrantless search of a fleeing suspect or to cross 
jurisdictional lines to arrest a fleeing suspect. (Cases: 
Arrest 63.3; Avtomobiles €7349(12). C.J.S. Arvest 
§§ 18-20.) 2. The right of a person to use reason- 
able force to retake property that has just been 
taken, — Also termed hot pursuit. 


fresh start. Bankruptcy. The favorable financial stains 
obtained by a debtor who receives a release from 
personal liability on prepetition debts or who reor- 
yanizes debt obligations through the confirmation 
and completion of a bankruptcy plan. (Cases: Bank- 
ruptcy 22363. 1.] 


Friday market. See MARKET. . 
friendly amendment. See AMENDMENT (3). 


friendly fire. 1. A fire burning where it is intended to 
burn, yet capable of causing unintended damage. 2. 
itary or police gunfire that injures one's own 
side. 
friendly-parent Jaw. A statute that requires or allows a 
judge to consider as a factor in awarding custody the 
extent to which one parent encourages or thwarts 
the child’s relationship with the other parent. 


friendly society. In Britain, a voluntary association, 
supported by subscriptions or contributions, for the 
purpose of providing financial relief to ill members 
and to their widows and children upon death. © 
Friendly societies are regulated by statute. See benev- 
olens association under ASSOCIATION. Cf. FRATERNAL. BEN. 
EFIT ASSOUIATION, 

friendly suit. A lawsuit in which all the parties have 
agreed beforehand to allow a court to resolve the 
issues. @ Friendly suits are often filed by setting 
parties who wish to have a judgment entered. 


friendly suitor. See witrTe KNIGHT. 
friendly takeover. See TAKEOVER. 
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friend of the court. J. asticus cure. 2. In some 
jurisdictions, an official who investigates and advises 
the court in domestic-relations cases involving mi- 
nors. @® The friend of the court ma 
enforce court orders in those cases. (Cases: Child 
Custody 613, 616; Infants €=208. CJ.S. Infants 
$§ 57-61. 63, 68-85.] 
x 


fringe benefit. See senrrrr. ‘ 


frisk, ». A pat-down search to discover a concealed 
weapon. — Also termed frat-doum. See Spor AND FRISK. 
Cf. searcut (yy. [Cases: Arrest €°63.5(8); Automobiles 
€349.5(10); Searches and Seizures 70. C.J.S. Ar- 
rest § 40; Searches and Seizures §8§ 88-89.] 


frivolous, adj. Lacking a legal basis or legal merit; not 
serious; not reasonably purposeful <a_ frivolous 
claim>. ; 

frivolous appeal. See arrest. 

frivolous claim. See cum (. 

frivolous defense. See prrense (1). 

frivolous suit. See surr. 

FRM. See fixed-rate mortgage under MORTGAGE. 


frolic (frol-ik), n. Torts. An employee's significant devi- 
ation from the employer's business for personal rea- 
sons. @ A frolic is outside the scope of employment, 
and thus the employer is not vicariously liable for 
the employee's actions. Cf. perove. [Casea: Master 
and Servant €302(6). C.J.S. Employer-Employee Rela- 
tionship §§ 221-222.] 


front, n. 1. The side or part of a building or lot that is 
open to view, that is the principal entrance, or that 
faces out to the open (as to a lake or ocean); the 
foremost part of something <the property’s front 
was its most valuahle attribute>. 2. A person or 
group that serves tu conceal the truc identity or 
activity of the person or group in control <the 
political party was a front for the terrorist group>. 
3. A political association similir to a party <popular 
front>. 


frontage (fron-tij). 1. The of land abutting a 
street or highway or lying ttwces a building's front 
and a street or highway <the property's value was so 
low because of its narrow frontage>. 2. The linear 
eons of a frontage <the lot's frontage was 90 
eet>. 


frontage assessment. See assessaeNT. 


frontager (fran-tij-or), n. A person owning or occupy- 
ing land that abuts a highway, river, seashore, or the 
ike. 


front-end load. See loan fund under MUTUAL. FUND. 
front-end money. See seeD MONEY. 


front foot. A measurement used to calculate a frontage 

assessment. — Also termed abutting foot. (Cases: Mu- 
nicipal Corporations €=469. C.J.S. Municipal Conpo- 
rations §§ 1281-1283, 1285.] 


front-foot rule. The principle that an improvement 
cost is to be apportioned among several properties 
in proportion to their frontage, without regard to 
the benefits conferred on each property. Iso 
termed front-foot plan. (Cases: Municipal. Corpora- 
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tions 469. C.J.S. Municipal - Corporations 
§§ 1281-1283, 1285.) 7 a boi 


" front money. See SEED MONEY. 
front-page citation. See CriaTION (4). 
front-page drawing. See DRAWING. 


front-running, n. Secunties. A broker's or analyst’s use 
of nonpublic information to acquire securities or 
enter into options or futures contracts for his or her 
own benefit, knowing that when the information 
becomes public, the price of the securities will 
change in a predictable manner. @ This practice is 
illegal. Front-running can occur in many_ways. For 
example, a broker or analyst who works for a bro- 
kerage firm may buy shares in a company that the 
firm is about to recommend as a strong buy or in 
which the firm is planning to buy a large block of 
shares. See INSIDER ‘TRADING. 


front wages. See WAGE. 


frottage. Sexual stimulation by rubbing the genitals 
against another person. ® This may be accomplished 
without removing clothing. When a child is involved, 
it is a form of sexual abuse. 


frozen account, See blocked account under ACCOUNT. 
frozen asset. See ASSET. 

frozen deposit. See perostr (2). 

FRS. abbr. FEneERAL RESERVE SYSTEM. 


FRTIB. abbr. FEDERAL RETIREMENT THRIFT INVESTMENT 
BOARD. 


fructuarius (fak-choo-air-ee-as). [Latin “(one) entitled 
to fruits"] 1. Roman & civil law. One having the 
-asnfruct. of a thing (as of land and animale: a 
usufructuary. See usurauctuary. 2. Hist. A lessee. Pl. 
fructuarii. 


fructus (frak-tas). (Latin “fruits”} 1. Roman & civil law. 
The natural produce of land and animals; the profit 
or increase from land and animals. @ The owner of 
the land or animals acquired ownership by separatio, 
the separation of the fruit from the parent body. A 
bona fide possessor or an emphytewa also acquired 
ownership by separatio, which allowed a nonowner to 
claim tide from a thief. But in Justinian’s law, a bona 
fide possessor had to account to a successful claimant 
for ownership for the prindpal thing and any un- 
consumed fruits. A tenant or usufructuary acquired 
title only by perceptio, and cannot claim ttle from a 
thief. See pERcerTiON (). Cf. FRUCTUS CIVILES. 2. USU- 
FRUCT. PL fructus. 

fructus civiles (frak-tas sa-vi-leez). [Latin “civil fruits’’] 
Roman & civil law. Income (such as rent or interest) 
that onc receives from another for the use or enjoy- 
ment of a thing, esp. real property or loaned money. 
@ In Roman law, fructus civiles included both miner- 
als and the earnings of slaves. 


fructus fundi (frok-tas fan-di). (Latin “land fruits”] 
The fruits or produce of land. 

fructus industriales (frak-tos in-das-tree-ay-leez). [Lat- 
in “industrial fruits] See EMBLEMENTS. ° 

fructus legis (frok-tas lee-jis). (Latin “fruits of the law"] 
The p of judgment or execution. [Cases: 

Execution 9322. C.J.S, Executions § 258.) 


fruit-of-the-poisonous-tree doctrine 


fructus naturales (frak-tes nach-o-ray-leez). [Latin 
“natural fruits"] The natural produce of land or 
plants and the offspring of animals. @ Fructus natu- 
rales are considered part of the real property. 


fructus pecudum (frak-tas pek-ye-dem). (Latin “fruits 
vA ae herd”] The produce or increase of flocks or 
erds. . 


fructus pendentes (frok-tes pen-den-teez). (Latin 
“hanging fruits") Fruits not yet severed or gathered; 
fruits united with that which produces them. 


fructus epti (frak-tas par-sep-u). [Latin “gathercd 
fruits’ Roman & civil law. Fruits that have been 
gathered. 


fructus rei alienae (frak-tos ree-1 ay-lee-ee-nee or al- 
ee-). [Latin “fruits of another's property’) The fruits 
of another’s property; fruits taken from another's 
estate. 


fructus separati (frok-tas sep-a-ray-t1). [Latin “separat- 
ed fruits"] Roman & civil law. The produce of a thing 
after being separated from it, and so becoming in 


law “fruits.” 


fructus stantes (frok-tas stan-teez). [Latin “standing 
fruits”} Fruits that have not yet been severed from 
the stalk or stem. 


fructuum perceptio (frek-choo-am_ par-sep-shee-oh). 
(Latin] Roman & civil law. The rightful taking of the 
produce of property by a person who does not own 
the property. 

fruges (froo-jeez). {Latin “fruits” or “crops”"] Roman & 
civil law. Edible produce or crops; esculents. 


frugi aut bonae famae (froo-j1 awt boh-nee fay-mee). 
{Latin) Hist. Frugal or of good reputation. 


fruit. 1. The produce or product of something (as of 
land or property). 2. Civil law. Income or goods 
derived or produced from property without a dimi- 
nution of the property's inherent value. 


civil fruit. Civil law. Revenue derived from a thing 
by operation of law or by reason of a juridical act, 
such as lease or interest payments, or certain cor- 
porate distributions. La. Civ. Cade art. 551. See 
FRUGTUS CIVILFS. 


natural fruit. Civil law. A product of the land or of 
animals, @ Examples are crops and eggs. La. Civ. 
Code art. 2317. See rrucrus NATURALES. 


$. Something (such as evidence) obtained during an 
activity or operation <the fruit of the officcr’s 
search>. See FRUIT-OF-THE-POISONOUS-TREE DOCTRINE. 


fruit-and-the-tree doctrine. Tax. The rule that an 
individual who earns income cannot assign that in- 
come to another person to avoid taxation. 


fruit-of-the-poisonous-tree doctrine. Criminal | Hea 
dure. The rule that evidence derived from an illegul 
search, arrest, or interrogation is inadmissible be- 
cause the evidence (the “fruit’) was tainted by the 
illegality (the “poisonous tree"). © Under this doc- 
trine, for example, a murder weapon is inadmissible 
if the map showing its location and used to find it 
was seized during an illegal search. — Also termed 
fruits doctrine. See EXCLUSIONARY RULE; ATTENUATION 
DOCTRINE; INDEPENDENT-SOURCE RULE} INEVITABLE-DIS- 


fruits of a crime 


COVERY RULE. [Cases: Criminal Law €394.1(3). C.].S. 
Criminal Law §§ 771, 773-775.) 


fruits of a crime. The proceeds acquired through 
criminal acts. [Cases: Criminal Law @1221. C.J.S. 
Criminal Law § 1733.) ° a 


Jfrustra (fras-tra). (Latin). Hist. In vain; to no purpose. 


frustration, ». 1. The prevention or hindering of the 
attainment of a goal, such as contractual perform- 

ance, : , 

- commercial frustration. An excuse for a party's 
nonperformance because of some unforeseeable 
and uncontrollable circumstance. — Also termed 
economic frustration. (Cases: Contracts €309(1). 

C.J.S. Contracts §§ 520-522, 524.] 


self-induced frustration. A breach of contract 
caused by one party's action that prevents the 
performance. @ The phrase is something of a 
misnomer, since seff induced frustration is not really 
a type of frustration at all but is instead a breach of 
contract. ee! 


temporary frustration. An occurrence that prevents 
performance and legally suspends the duty to per- 
form for the duration of the event. @ If the burden 

* or circumstance is substantially different after the 
event, then the duty may be discharged. 


2. Contracts. The doctrine that if a party's princi- 
pal purpose is substantialiy frustrated by unantic- 
ipated changed circumstances, that party's duties 
are discharged and the contract is considered ter- 
minated. — Also termed frustration of purpose. Cf. 
IMPOSSIBILITY (4%, IMPRACTICABILITY; MISTAKE. [Cases: 
Contracts €=309. C.J.S. Contracts §§ 520-522, 
524.j — frustrate, vb. 

frustrum terrae (fras-tram ter-ee). [Latin] Hist. A piece 


of land. @ This usu. referred to a fragment of land 
remaining after a survey. 


Frye test. The defunct federal common-law rule of 
evidence on the admissibility of scientific evidence. © 
It required that the tests or procedures must have 
ene! general acceptance in their particular field. 

n Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579, 
113 S.Ct. 2786 (1993), the Supreme Court held that 
scientific evidence must meet the requirements of 
the Federal Rules of Evidence, not the Frye test, to 
be admissible. Frye v. United States, 293 F. 1013 (D.C. 
Cir. 1923). See patusert tesr. [Cases: Criminal Law 
© 388.1-388.4; Evidence @7555. C.J.S. Evidence 
8§ 597-598, 601, 649, 652, 713.] 


FSA. abbr. FARM SERVICE AGENCY, 

FSI. abbr. rometGN SERVICE INSTITUTE, * 

FSIA. abbr. FOREIGN SOVEREIGN IMMUNITIES ACT. 

FSIS. abbr. (00D SAFETY AND INSPECTION SERVICE. 

FSLIC. abbr. pepe Rat. SAVINGS AND LOAN INSURANGE CORPO- 
RATION, - ai 

FSS. abbr. repeRAL. SUPPLY SERVICE. 

FST. See field sobriety test under soariery ‘rest. 


F.Supp. «lbr. Federal Suppiement, a series of reported 
decisions of the federal district courts (from 1932 te 
1998), the U.S. Court of Claims (1932 to 1960), and 
the U.S. Customs Court (from 1949 to 1998, but 
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renamed the Cort of International Trade in 1980). 
@ It is the first of the Federal Supplement series. 


F.Supp.2d. abbr. The second series of the Federal 
Supplement, which includes decisions of federal dis- 
trict courts and the Court of International Trade 
from 1997 to the present. @ Some of the F.Supp. 
volumes contain cases from 1998 and some of the 
.F.Supp.2d volumes contain cases decided in 1997. 


FTA, abbr. PENeRAL TRANSIT ADMINISTRATION. 
FTC. abbr, FEDERAL TRADE COMMISSION, 

FTCA. abbr, FEDERAL TORT CLAIMS ACE. 

FTDA. abbr. FEDERAL TRADEMARK DILUTION ACT. 
FTO search. See INFRINGEMENT SEARCH. 

FTP. abbr. Fi.£-TRANSFER PROTOCOL. 

FTS. abbr. FEDERAL TECHNOLOGY SERVICE. 

FIT. abbr. FAtLURE TO THRIVE. 


fuer (fyoo-ar). [Law French “to flee") Flight from the 
law. — Also termed fugere. 


fuer in fait (fyoo-ar in fay). [Law French “tlight in 
fact"}] Actual fight from the law. — Also termect 
fugere in facta. 
fuer in ley (fyoo-ar in lay). (Law French “flight in 
law"} teat flight from the law. @ If the accused 
failed to appear, the law treated that failure as 
fight. — termed fugere in lege. 
fuero (foo-wer-oh). Spanish law. 1. A forum; court. 2. 
The territory in which a court has the power to act. 
8. A privilege enjoyed by some but not others. 4. A 
custom having the force of law. 5. Hist. A collection 
of local, usu. customary, laws. 


Fuero J (heoz-goh). Hist. A 7th-century Visi- 

othic code that was revised and inorporated into 
the laws of 13th-century Spain. @ The code con- 
tains the earliest known laws of community prop- 
erty. In the 18th century, much of the Fuero 
Juzgo was incorporated into the Code Napoleon. 
In the 19th century, vestiges of the Fuero Juzgo 
were incorporated into the Spanish Civil Code. 


Fuero Real (ray-ahl). Hist. A collection of the an- 
cient customs of Castile, collected by order of 
Alfonse X in 1255 to produce a uniform legal 
code, much of which was incorporated into local 
fueros. @ Louisiana’s system of acquets and gains 
was adapted from the Fuero Real. 
fugam fecit (fyoo-gam fee-sit). (Law Latin) /His!. He 
ted; i has made flight. © When a jury made this 
finding in a felony or treason trial, the defendant's 
property was subject to forfeiture. 
fugere. See Fuex. 
fugere in facta. See fuer in fait under FuER. 
fugere in lege. See fuer in ley under FUER. 
fugitation (fyoo-ja-tay-shan). Hist. A sentence or decla- 
ration of fugitive status that was pronounced agiuinst 
an accused person for failing to answer a citation 
and appear: @ The effect was that the person forfeit- 
ed his or her goods and chattels. — fugitate, vb. 


fugitive. 1. A n who flees or escapes; a refugee. 
2. A criniinal Saspect or a witness in a criminal case 
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who flees, evades, or escapes arrest, prosecution, 
- imprisonment, service of process, or the giving of 
testimony, esp. by fleeing the jurisdiction or by 
hiding. See 18 USCA § 1073. — Also termed (in 
sense 2) fugitive from fustice. ; 
fugitive-disentidlement doctrine. An equitable rule 
allows a trial or appellate court to limit a 
fugitive’s access to civil and criminal courts in the 
United States. (Cases: Action €°13; Criminal Law 
@1026.10(7). C.J.S. Actions §§ 57-63.] 
fugitive-dismissal rule. The principle that an appel- 
late court may dismiss a criminal defendant's appeal 
if the defendant is a fugitive. (Cases: Criminal Law 
@>1131(5). C.J.S. Criminal Law §§ 1698-1699.] 
Fugitive Felon Act. A federal statute that makes it a 
felony to flee across state lines to avoid state-feluny 
prosecution or confinement, or to avoid giving testi- 
mony in a state-felony case. 18 USCA § 1073. 
[Cases: Escape ©1. C.J.S. Escape §§ 2-3, 5-10, 12, 
27, 44.) 
fugitive from justice. See FuGrTive. 
fugitive’s goods. Hist. The goods that a person forfeit- 
ed as a result of fleeing. 


fugitive-slave laws. Hist. Federal statutes passed in 
1793 and 1850 providing for the surrender and 
return of slaves who had escaped and fled to a free 
territory or a free state. [Cases: Slaves 9.] 

fugitive warrant. See WARRANT (1). 

Sugitivus (fyoo-ja-ti-vas), n. [Latin] Roman law. A run- 
away slave; a fugitive. 

fugue (fyoog). An abnormal state of consciousness in 
which one appears to function normally but on 
recovery has no memory of what one did while in 
that condition. = 


full adversary hearing. See adjudication hearing under 
HEARING. 


full age. Sec age of majority under aGE. 
full bench. See fill court under court. 
full blood. See Bi.oop. 

fall cash value. See vaALuE (2). 


full copy. Fouts practice. A complete transcript of a bill 
or other pleading, with all indorsements and a copy 
of all exhibits. (Cases: Equity €°460.] 

full court. See court. 

full cousin. See cousin (Dp. 


full-covenant-and-warranty deed. See warranty deed 
under Deeb. 


full coverage. See COVERAGE. 


full-crew law. A law that regulates the number of 
railroad employees required to operate a train, or 
airline employees required to operate an airplane. 
(Cases: ilroads 230. C.J.S. Ratlroads 
§§ 767-778.) 


full defense. See nEFENSE (1). 
full disclosure. See piscLOsuURE (1). 


full faith and credit. The recognition, acceptance, and 
enforcement of the laws, orders, and judgments of 


full right 


another jurisdiction; specif., the recognition by one 
state of another state's legal decisions. (Cases: Judg- 
ment @9815, 828.4; States >5(2). CdS denents 
§§ ae 998, 1002-1003, 1007, 1009, 1011, 
1014.] 


Full Faith and Credit Act. A federal statute requiring 
federal courts to give a state court's judgment the 
same preclusive effect as the judgment would have 
under state law. 28 USCA § 1738. See Migra v. 
Warren City School Dist. Bd. of Educ., 465 U.S. 75, 81, 
104 S.Ct. 892, 896 (1984). 


full-faith-and-credit bond. See general-obligation hond 
under BOND (8). 


Full Faith and Credit Clause. U.S. Const. art. IV, § 1, 
which requires states to give effect to the acts, public 
records, and judicial decisions of other states. [Cases: 
Judgment @815, 828.4; States @5(2). C.J.S. Judg- 
ments §§ 969-979, 998, 1002-1003, 1007, 1009, 
1011, 1014.) 


Full Faith and Credit for Child-Support Orders Act. 
A 1994 federal statute designed to facilitate interstate 
child-support collection. © Under the Act, the state 
first issuing a child-support order maintains continu- 
ing, exclusive jurisdiction to modify the order as 
long as the child or one or both of the litigants 
continue to reside there, unless all the contestants 
agree in writing to change jurisdiction. An order 
from one state may be registered for enforcement in 
another state. 28 USCA § 1738B. 


full hearing. See HEARING. 

full indorsement. See irregular indorsement and special 
indorsement under INDORSEMENT. 

full interdiction. See INTERDICTION (3). 

full member. See voting member under MEMBER. 

full name. See NAME. 

ful! ownership. See perfect ownership under OWNERSHIN. 

full-paid stock. See stock. 

full pardon. See absolute pardon under Pagpon. 

full partner. See general partner under PARTNER. 

full payout lease. See finance lease under Lease. 

full performance. See PERFORMANCE. 


full powers. int'l law. An official document designating 
a Y ako to represent a country for (1) peng: 
adopting, or authenticating the text of a treaty, (2) 
expressing the consent of the country to be bound 
by a treaty, or (3) accomplishing any act with respect 
to the treaty. 


full proof. See rroor. 


full-reporting clause. 1. /nsurance. An insurance-policy 

clause that requires the insured to reveal values and 
that penalizes the insured if the insured revealed less 
than required in the policy application. — 
termed clause. (Cases: Insurance ©2169.) 2. 
An insurance-policy clause providing that the in- 
demnity will not exceed the proportion of the loss: 
that the last reported value bears to the actual value. 


full right. The union of good title with actual posses- 
sion. : 


full-service lease 


full-service lease. See LEASE. 

full settlement. See ser r_eEMENT (2). 

full value. See fuir market value under VALUE (2). 
full warranty. See WARRANTY (2). ; 


fully administered. A plea by an executor or adminis- 
trator that he or she has completely and legally 
disposed of all the assets of the estate and that the 
estate has no remaining assets from which «a new 
claim could be satisfied. 


fully diluted earnings per share. See EARNINGS PER 
SHARE. 

fully funded, adj. 1. ‘Having sufficient financial re- 
sources to meet current payments, even upon bank- 
ruptcy <the company's peanon plan was fully 
funded>. 2. Having completely satisfied a funding 
requirement; paid <the construction loan was fully 
funded>. — Also termed funded. 


fully managed fund. See muruat. FUND. 

fully met. See anricivaren. ' 

fully paid face-amount certificate. See face-amount 
certificate (2) under SrOCK CERTIFICATE. 

function, n. 2. Activity that is appropriate to a particu- 
lar business or profession <a court's function is to 
administer justice>, 2. Office; duty; the occupation 
of an office <presidential function>. [Cases: Officers 
and Public Employees 110. C.J.S. Officers nd Pub- 
lic Employees §§ 234-245.] 


functional analog. See anatou. 

functional depreciation. See DEPRECIATION. 
functional discount. See viscount. 
functional discase. See iisiasr. 


functional feature. Trademazks. A design element that 
is either physically necessary to construct an article 
or commercially necessary to manufacture and sell 
it; a product's attribute that is essential to its use, 
necessary for us proper and successful operation, 
and utilitarian rather than ornamental in every de- 
tail. @ A functional feature is not eligible for trade- 
mark protection. (Cases: Trade Regulation 43. 
C.J.S. Trade-Marks, Trade-Names, and Unfair Competi- 
tion §$§ 49-50.) 


functionality. Trademarks. The quality of having a 
shape, configuration, design, or color that is so supe- 
rior to available alternatives that giving the first user 
exclusive trademark rights would hinder competi- 
tion. [Cases: Trade Regulation 43. C.].S. Trade- 
Marks, — Trade-Names,. and — Unfair — Competitian 
§§ 49-50.) : 


aesthetic functionality. *. doctrine that denies pro- 
tection to the design of a product or its container 
when the design is necessury to enable the product 
to function as intended. 


functional limitation. Patenis. In a patent application, 
the definition of an invention by what it does rather 
than what it is. @ A functional limitation is not 
inherently invalid, but it is examined closely because 
it tends to be too broad, claiming every possible way 
of doing the same thing. MPEP 2173.05(g). See 
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functional rejection under rejection. (Cases: Patents 
©101(3).] 

functional obsolescence. See OWSOLESGENCE. 

functional rejection, See REJECTION. 

functionary. A public officer or employee. 

functus officio (fangk-tas a-fish-ve-oh). [Latin “having 
performed his or her office’) (Of an. officer) or 
official body) without further authority or legal com- 
petence because the duties and finctions of the 
original commission have been fully accomplished. ¢ 
The term is sometimes abbreviated to finetus <the 
court was functus>. [Cases: Officers and Public Em- 
ployees 44. CJ.S. Officers and Public Employees 
§§ 339, 345.] 

fund, n. 1. A sum of money or other liquid assets 


established for a specific purpose <a fund reserved 
for unanticipated expenses>. 


blended fund. A fund created by income from 
more than one source, usu. from the sale of a 
testator’s real and personal property. 


changing fund. A fund, esp. a trust fund, that 


changes its form periodically as it is invested and. 


reinvested. 

client-security fund. A fund established usu. by a 
state or a state bar association to compensate per- 
sons for losses that they suffered because of their 
attorneys’ misappropriation of funds or other mis- 
conduct. (Cases: Attorney and Client €°129.5. 
C.J.S. Attorney and Client § 279.) 


contingent fund. 1. A fund created by a municipali- 
¥ for expenses that will necessarily arise during 
the year but that cannot be appropriately classified 
under any of the specific purposes for which taxes 
are collected. [Cases: Municipal Corporations 
886. C.J.S. Municipal Corporations § 1627.) 2. A 
fund segregated by a business to pay unknown 
costs that may arise in the future. — Also termed 
contingency reserve. 


executor fund. A fund established for an executor 
to pay an estate’s final expenses. 


fund in court. 1. Contested money deposited with 
the court. See inTerpteaver. [Cases: Deposits in 
Court 1. C.J.S. Deposits in Court §§ 1, 4-7.) 2. 
Money deposited to pay a contingent liability. 
severe! fund. 1. A government's primary operating 

und; a state's assets furnishing the means for the 
support of government and for defraying the leg- 
islature's discretionary appropriations. @ A general 
fund is distinguished from assets of a special char- 
acter, such as trust, escrow, and special-purpose 
funds. (Cases: States 2126. C.J.S. States § 228.) 2. 
A nonprofit entity's assets that are not earmarked 
for a specific purpose. 


general revenue fund, The fund out of which a 
municipality pays its ordinary and incidental ex- 
penses. (Cases: Municipal Corporations C886. 
C.J.S. Municipal Corporations § 1627.] 

guaranty fund. A private deposit-insurance fund, 
raised primarily by assessments on banks, and 
used to pay she depositors of an insolvent bank. € 
Guaranty funds preceded the FDIC's federal-de- 
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posit insurance, which eg in "1933, though 
many funds continued until the savings-and-loan 
crisis in the 1980s. Massachusetts has a guaranty 
fund for uninsured deposits (deposits above 
$100,000) that are not covered by federal-deposit 
insurance. [Cases: Banks and Banking 15, 
504-506. C.J.S. Banks and Banking §§ 24-26, 673, 
676-679, 682-694, 696, 699-706, $ 08-717) 


imprest fund (im-prest). A fund used by a business 
for small, routine expenses. 


joint-welfare fund. A fund that is established in 
collective bargaining to provide health and welfare 
benefits to union employees. @ The fund is jointly 
managed by labor and management representa- 
tives. — Also termed Taft-Harlley nd. 


paid-in fund. A reserve cash fund established by a 
mutual insurance company to pay unforeseen loss- 
es. @ The fund is:in lieu of a capital stock account. 


public fund. (usu. pl.) 1. The revenue or money of 
a governmental body. @ The term includes not 
only coins and paper but also bank deposits and 
instruments representing investments of public 
money. [Cases: Municipal ed ake 880. 
C.J.S. Municipal Corporations § 1625.] 2. The secu- 
rities of a state or national government. [Cases: 
States ©9122. C.J.S. States § 224.) 


revolving fund. A fund whose moneys are continu- 
ally expended and then replenished, such as a 
petty-cash fund. 


sinking fund. A fund consisting of regular deposits 
that are accumulated with interest to pay off a 
long-term corporate or public debt. — Abbr. SF. 
(Cases: Corporations 486; Municipal Corpoza- 
tions 2951. C.J.S. Corporations § 671; Municipal 
Corporations §§ 1704-1705.] 


strike fund. Sec stRIKE FUND. 
Taft-Hartley fund.. See joint-welfare fund. 
trust fund. See 1RUst FUND. 


unsatisfied-judgment fund. A fund established by a 
state to compensate persons for losses stemming 
from an automobile accident caused by an unin- 
sured or underinsured moto,i.i. (Cases: Automo- 
biles 251.1. C.J.S. Motor Vehicles §§ 1285, 
1290-1294.] 


2. (usu. pl.) Money or other assets, such as stocks, 
bonds, or working capital, available to pay debts, 
expenses, and the like <Sue invested her funds in 
her sister's business>. 


current funds. Assets that can be readily converted 
into cash. 


3. A pool of investments owned in common and 
managed for a fee; MUTUAL FUND <a diverse portfo- 
lio of funds>. 


fund, vb. 1. To furnish money to (an individual, 
entity, or venture), esp. to finance a particular proj- 
ect. 2. To use resources in a manner that produces 
interest. 3. To convert (a debt, esp. an open account) 
into a long-term debt that bears interest at a fixed 
rate. 


fundamental error. See plain error under ERROR (2). 


funding 


fundamental-fairness doctrine. The rule that applies 

. the principles of due process to a judicial proceed- 

- ing. @ The term is commonly considered synony- 
mous with due process. . 


fundamental interest. See FUNDAMENTAL RIGHT. 


fundamental law. The organic law that establishes the 
governing principles of a nation or state; esp., CON. 
STITUTIONAL Law. — Also termed organic law; ground- 
law. Ct, NATURAL Law. 


fundamental-miscarriage-of-justice exception. The 
doctrine allowing a federal court in a habeas corpus 
proceeding to address a claim of constitutional error 
that, although ordinarily unreviewable, is subject to 
review because of a state-court procedural default 
that rendered the proceedings basically unfair. ® For 
the exception to apply, among other things, the 
petitioner must show by a preponderance of the 
evidence that constitutional error resulted in the 
conviction of one who is actually innocent. If the 
defaulted claim applies only to sentencing, the ex- 
ception permits review of the claim if the petitioner 
shows by clear anc convincing evidence that, but for 
the constitutional error, no reasonable judge or jury 
would have imposed the sentence that the petitioner 
received. [Cases: Habeas Corpus 401.] 


fundamental right. 1. A right derived from natural or 
fundamentai law. 2. Constitutional law. A significant 
component of liberty, encroachments of which are 
rigorously tested by courts to ascertain the sound- 
ness of purported governmental justifications. © A 
fundamental right triggers strict scrutiny to deter- 
mine whether the law violates the Due Process 
Clause or the Equal Protection Clause of the 14th 
Amendment. As enunciated by the Supreme Court, 
fundamental rights include voting, interstate travel, 
and various aspects of privacy (such as marriage and 
contraception rights). — Also termed fundamental 
interest. See STRICT SCRUTINY. Cf. SUSPECT CLASSIFICA. 
tion. (Cases: Constitutional Law 9252.5. C.J.S. Con- 
Milutional Law §§ 953, 966-967, 980.] 


fundamental term. Sce TERM (2). 
fundamental trend. See major irend under ‘RENO. 


fundatio (fan-day-shee-oh). (Latin “founding” or 
foundation”) Hist. The founding of a corporation, 
particularly an eleemosynary corporation. 


fundatio incipiens (fan-day-shee-oh in-sip-ee-enz). 
(Latin “incipisnn foundation] The incorporation 
or grant of corporate powers. 


fundatio perficiens (fan-day-shee-oh par-fish-ec- 
enz). (Latin “perfecting foundation") The endow- 
ment or gift of funds to a corporation. 


funded. See FULLY FUNDED. 
funded debt. See pest. 
fund in court. See FUND (1). 


funding, 2. 1. The process of financing capital expen- 
ditures by issuing long-term debt obligations or by 
converting short-term obligations into long-term ob- 
ligations to finance current expenses; the process of 
creating a funded debt. 2. The refinancing of a debt 
before its maturity. — Also termed refunding. 3. The 
provision or allocation of money for a specific pur- 


fundi publici 


pose, such as for a pension plan, by putting the 
money into a reserve fund or investments. [Cases: 
Pensions €48. C.}.S. Pensions and Retirement Plans 
and Benefits 83 23-25, 27.] 4. The provision of finan- 

_ dal resources to finance a particular activity or pro- 
ject. such as a research study. 5. The transfer of 
property to a trust. . 


fundi publici (fon-di pab-la-si). (Latin) Hist. Public 
hands. : 


fundo annexa (fon-doh o-nek-sa). [Latin] Hist. Things 
annexed to the soil. 


funds transfer. A payment of money from one person 
or entity to another; esp., the process by which 
ayment is made through a series of transactions 
een computerized banking systems, beginning 

with an_originator’s* payment order and ending 
when a final payment order is received by the bene- 
siemeys bank. @ Commercial or wholesale funds 
transfers are governed by Article 4A of the UCC. 


Consumer finds transfers are regulated by the fed- . 


eral Electronic Funds Transfer Act (18 USCA 
§§ 1693 et seq.). — Also termed (specif.) electronic 
funds transfer (EFT). (Cases: Banks and Banking 
188.5. C.J.S. Banks and Banking §§ 445-151.] 


fundus (fon-das). [Latin “land"] Hist. 1. Land or 
ground in general, without consideration of its spe- 
cific use. 2. A farm. 


Sundus emphyteuticarius (fen-das em-fe-tyoo-ti- 
kair-ee-os). Civil law. Land held under a heredi- 
tary leasehold. See empryTecsis. 


fundus instructus (fon-das in-strak-tes). [Latin] 
Hist. Land already provided with certain necessar- 
ies. 

fundus patrimonialis (fen-das pa-tra-moh-nee-ay- 
lis). [Latin] Roman law, Land belonging to the 
patrimoniumn principis (that is, property belonging to 
the emperor as such). 

funeral expense. See EXPENSE. 


fungibiles res (fan-jib-a-leez reez). [Latin] Civil law. 
Fungible things. 

fungible (fan-ja-bal), adj. Regarded 4s commercially 
interc peabte with other property of the same 
kind <corn and wheat are fungible goods, whereas 
land is not>. — fungible, x. 

fungible goods, See Goons. 

Sur (far), n. [Latin] Roman law. A thief. 

furandi animus (fyuu-ran-di an-e-mes). See animus fu- 
randi under aANIMUS, 

furca (far-ka), n. [Latin “fork"] Roman law. An instru- 
ment of punishment with two prongs to which the 
arms are tied. © In England, furca me another 
name for gallows. 

furca et flagellum (for-ko et fe-jel-am). [Law Latin) 
Hist. Gallows and whip. ® This referred to the basest 
of servile tenures — the tenant was completely at the 
mercy of the lord. 

furca et fossa (for-ka et fahs-a). (Law Latin] Hist. 
Gallows and pit. © This phrase was in ancient 
panes of criminal jurisdiction for punishing felons: 

hanging for men and drowning for women. 
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sf bore (far fe-moh-sas). (Latin) Scots daw. A reput- 
thief. 


furigeldum (fyar-a-jel-dam). [Law Latin fur “theft” + 
geldum “payment"} Hist. Afine paid forthe. 


furlong (fer-lawng). One-eighth of a mile, or forty 
rods. — Also termed ferlingus; ferlingum. [Cases: 
Weights and Measures 3. C.J.S. Weights and Meu- 
sures § 3.) 


furlough (for-loh). 1. A leave of absence from military 
or other employment duty. 2. A brief release from 
prison: See study release under reteast. (Cases: Con- 
victs 2. C.].S. Convicts §§ 10-12.] 


fur manifestus (fer man-o-fes-tas). [Latin “manitest 
thief] Roman law. A thief caught in the act of 
stealing. @© A fur manifestus could be put to death on 
the spot in either of two circumstances: (1) if the 
theft occurred at night, or (2) if the thief used a 
lethal weapon against the person who discovered the 
crime. Apart from this, the. manifest thief was liable 
to pay the owner four times the value of the stolen 
property. — Also termed manifest thief. 


furor brevis. See HEAT OF PASSION. 


furta (for-ta). Hist. A right or privilege from the mon- 
arch to try, condemn, and execute criminals within a 
jurisdiction. 
further advance. 1. A second or later loan to a mort- 
gor by a mortgagee, either on the same security as 
the original loan or on an additional security. [Cases: 
Mortgages 16, 116. C.J.S. Mortgages §§ 154-156.) 
2. Equity practice. The agreed conversion of arrears of 
interest on a mortgage security into principal. 


further assurance. Sce aAssuURANCE. 


further-exploration covenant. Oil & gas. In an vil- 
and-gas lease, an implied promise that once pro- 
duction has been obtained from the leased proper- 
ty, the lessee will continue to explore other parts of 
the property and other formations under it. © 
Some jurisdictions hold that the covenant for fur- 
ther exploration does not exist independently of 
the covenant for reasonable development. See also 
REASONABLE-DEVELOPMENT COVENANT; REASONABLY-PRL- 
DENT-OPERATOR STANDARD. 


further instruction. See additional instruction under 
JURY INSTRUCTION, 


furtum (for-tam), n. (Latin “theft”] Roman law. 1. The 
offense of stealing movable property. © Under Ro- 
man law, furtum included not only the taking of 
another's property, but any handling of the property 
done with the intent of profiting by it. Feertun was 
not only a private wrong (delictum) prosecuted by the 
ig suffering the toss. Cf. prcutarcs. 2. The thing 
stolen. 


urtum coneceptum (for-tam kan-sep-tem). [Latin] 
sea law. A theft in which sonicone is discovered 
in possession of stolen property after a search with 
witnesses. © The possessor was liable to pay the 
owner three times the value of the stolen property. 
e or could bring an action against the 
thief and recover triple damages. 
furtum grave (for-tam -vee or grah-vay). Hist. 
Scots law. An ppeltonie ig eaves of theft that, in 
ancient times, was punishable by death. 
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furtum manifestum (far-tam man-o-fes-tam). [Latin 
“open theft") Roman law. A theft in which the thief 

’ is caught in the act. @ A theft was “manifest” if the 
thief was caught on the day of the thelt with the 
stolen property before reaching the place where 
he intended to take it. Fourfold damages were 
available by means of actio furti, (See actio furti 
under actio.) A theft other than this type was 
known as furtum nec manifestum. 


furtum oblatum (far-tam 9-blay-tem). [Latin “of- 
fered theft] Roman law. 1. A theft in which the 
thief offers stolen property to a person who is then 
found with the goods. © The person found in 
possession of the stolen goods could bring an 
action against the true thief. 2. The planting of 
stolen goods. _ 
furtum esstonis (fer-tam pa-zes{h}-ee-oh-nis). 
(Latin “theft of possession’’] Reman law. The own- 
er's dishonest removal of a thing from the control 
of a pledgee, a bonia fide possessor, a commoda- 
tary with a lien, or a usufructuary. 
furtum rei (for-tam ree-1). [Latin “theft of a thing"} 
Roman law. Ordinary theft, involving the dishonest 
taking of something to which the taker had no 
right. 
furtum usus (for-tom yoo-sas or yoo-zas). [Latin 
“theft of the use of a thing") Roman law. 1. A 
bailee's dishonest use of the thing bailed or lent. 2. 
A creditor's dishonest use of a pledge (pignus) 
without contractual authority. 
fustigation (fas-ti-gay-shon), n. 1. The beating of 
SOnaOne wth a Las or club. 2. Harsh criticise, _ 
fustigate, vb. 
fustis (fes-tis). Hist. 1. A staff used in making livery of 
seisin. 2. A baton or club. 
futhwite (footh-wit). Hist. A fine for fighting or break- 
ing the peace. — Also termed fithwite. 
future-acquired property. See AFTER-ACQUIRED PROPER. 
TY. 
future advance. Money secured by an original security 
agreement even though it is lent after the security 
interest has attached. (Cases: Secured Transactions 
20, 114. CJS. Secured Transactions §§ 18, 83.] 
future-advance clause. A contractual term in a securi- 
ty agreement covering additional loaned amounts on 
resent collateral or collateral to be acquired in the 
uture, regardless of whether the secured party is 
obliged to make the advances; esp., a provision in an 
open-end mortgage or deed of trust allowing the 
borrower to borrow additional sums in the future, 
secured under the same instrument and by the same 
security. © This type of clause makes a new security 
agreement unnecessary when the secured creditor 
makes a future loan to the debtor. (Cases: Mortgages 
16, 116; Secured Transactions 20, 114. Efs. 
ayes 8§ 154—156; Secured Transactions §§ 18, 


future-advances mortgage. See MORTGAGE. 
future consideration. See CONSIDERATION (). 
future covenant. See COVENANT (0. 

future damages. See DAMAGES. 

future earnings. See lcst earnings under EARNINGS. 
future estate. See FUTURE INTEREST. 

future goods. See oops. 


fyrdfare 


future interest. A property interest in which the privi- 
_ lege of possession of of other enjoyment is future 
and not present. © A future interest can exist in 
either the grantor (as with a reversion) or the t 
ee (as with a remainder or executory interest). To- 
day, most future interests are equitable interests in 
stocks and debt securities, with power of sale in a 
trustee. — Also termed fulure estate; expectant estate; 
estate in expectancy, nonpossessory estate. Cf. present inter- 

est under inreresr (2). [Cases: Estates in Propert 
nie CJ.S. Estates §§ 2-5, 8, 15-21, 116-128, 137, 

48. : 
“{The interest is an existing interest from the time of its 
is tooked 
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future performance. See PERFORMANCE. 


futures, n. 1. Standardized assets (such as commodi- 
ties, stocks, or foreign currencies) bought or sold for 
future acceptance or delivery. — Also termed finan- 
cial futures. 2. FUTURES ConTRaCT. 3. Future claimants, 
esp. those who would become members of a class of 
persons injured by a defendant and thus included in 
aclass action. 


futures-commission merchant. An individual or firm 
that executes orders to buy and sell futures or 
futures options. 


futures contract. An agrecment to huy or sell a stan- 
dardized asset (such as a commodity, stock, or for- 
eign currency) at a fixed price at a future time, usu. 
during a particular time of a month. @ Futures 
contracts are traded on exchanges such as the Chica- 
Board of Trade or the Chicago Mercantile Ex- 
change. — Often shortened to futures. — Also 
termed futures agreement; time-bargain. CE. forward con- 
tract under CONTRACT; LEVERAGE CONTRACT; OPTION. 
(Cases: Commodity Futures Trading Regulation 
10. C.].S. Securities Regulation §8§ 455, 470}. 


futures market, See MARKET. 
futures option. See orion. 


futures trading. The buying and selling of futures 
contracts, usu. on formal exchanges. (Cases: Com- 
modity Futures Trading Regulation @11. C.J.S. Sr- 
curities Regulation § 456.) 

future use. See contingent use under USE (4). 

future value. See vALut (2), 


FWC., abbr. File-wrapper continuation. See CONTINUA- 
TION; CONTINUATION-IN-PART. 


FWS. abbr. unrrep STATES FISH AND WILDLIFE SERVICE. 


fyrdfare. See FERDFARE. 


GA. abbr. See general average under AVERAGE. 

GAAP (gap). abbr. GENERALLY ACCEFTED ACCOUNTING PRIN- 
GIPLES, ; ; 

GAAS (gas). abbr. GENERALLY ACCEPTED AUDITING STAN- 
BARDS, 


gabe] (ga-bel). Hist. 1. A tax or duty on movables. 2. 
GAVEL 2), — Also spelled gabelle. See LAND-GAVEL. 


gabella (ga-bel-a). Hist. 1. A tax or duty on merchan- 
dise. 2. A peasant villager, esp. one who pays rent or 
tribute. See Gavet (1). — Also spelled gavella. 


gage (gayj), n. A pledge, pawn, or other thing deposit- 
edi as security for performance. ® An archaic use of 
this word corresponded to the way wage was former- 
ly used in legal contexts: a gager-del ley, for example, 
was an earlier form of wager of law, while gager ce 
deliverance had the same meaning as wager of deliver- 
ance. 
“A single root has sent out many branches which oversha- 
dow large fields of law. Gage, neh panoon wage, wages, 
wager, wed, wedding, the Scottish wadset, all spring from 
ona root. In particular we must notice that the word ‘gage,’ 
in Latin vedium, |s applied indiscriminately to movables and 
immovables, to transactions In which a gage Is given and to 
those in which a gage is taken. When a ford has seized his 
tenant's goods In they are In his hands a gage for 
the payment of the rent that [s in arrear, and the sheriff Is 
always taking gages from those who have no mind to give 
them. The ni expressed by the word seems to be that 
expressed by our ‘secu ...." 2 Fraderick Pollock & 
Frederic W. Maitland, The History of English Law Before the 
Time of Edward 1 117-18 (2d ed. 1899). 
gage, vb. To pawn or pledge; to give as security for. @ 
Gage is an older form of wage, and often appeared as 
a phrase, gager deliverance. Cf. WAGE (2). 
“Though the word Gage be retained, as it is a Substantive, 
yet as ft is a verb, usa hath tumed the Gaye into Wage so 
as it is oftener written Wage; as to Wage Deliverance, to 
a vcned. Sone cea be delivered: For, if he that 
distrained, sued, have not delivered the Cattle that 
were distrained, then he shall not onely avow the Distresc, 
but Gager Deliverance, put In surety, that he will deliver 
them." Thomas Blount, Nomo-Lexicon: A Law-Dictionary 


gager (gay-jor), n. The giving of security; the transac- 
ulon in which one gives a gage. See Gace. 


gager del ley. See WAGER OF LAW. 


gag order. 1. A judge’s order directing parties, attor- 
nevs, witnesses, or journalists to refrain from public- 
ly discussing the facts of a case. @ When directed to 

’ the press, such an order is generally unconstitutional 
under the Firsts Amendment. (Cases: Criminal Law 
©633(1); Federal Civil Procedure €°1951; Trial 
G18, 20. C.j.S. Criminal Law §§ 564, 1134, 1140, 
1145-1149, 1191; Trial §§ 91-92, 97.] 2. A judge's 
order that an unruly defendant be bound and 
gagged during trial to prevent further interruptions. 
(Cases: Criminal Law 637. C.J.S. Criminal Law 
§§ 1168-1172.) 
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gain, n. 1. An increase in amount, degree, or value. 


pecuniary gain. 1. A gain of money or of some- 
thing having monetary value. 2. Criminal law. Any 
monetary or economic gain that serves as an impe- 
tus for the commission of an offense. © In most 


states, an offense and its punishment are aggravat- 


ed if the offense was committed for pecuniary 
gain. Murder, for example, is often aggravated to 
capital murder if the murderer is paid to commit 
the crime. See soLicrraTion (2). 


2. Excess of reccipts over expenditures or of sale 
price over cost. See proriy a. 3. das. The excess of 
the amount realized from a sale or other disposition 
of property over the propery? adjusted value. IRC 
(26 USCA) § 1001. — Also termed realized gain; net 
gain. (Cases: Internal Revenue €3178-3216. C.J.S. 
Intenal Revenue $$ 107-108, 110-126, 132-134, 
136, 283.] 


capital gain. See CAPITAL GAIN. 


extraordinary gain. A gain that is both unusual and 
infrequent, such as the gain realized from selling a 
large segiaent of a vusiness. 


ordinary gain. A gain from the sale or exchange of 
a noncapital asset. Cf. caprral. GAIN. 


recognized gain. The portion of a gain chat is 
subject to income taxation. IRC (26 USCA) 
§$ 1001(c). See noor ai. (Cases: Internal Revenue 
3178-3216. C.J.S Internal Revenue $§ 107-108, 
110-126, 132-134, 136, 283.] 


4. (pl.) Civil law. A type of community property that 
reflects the increase in property value brought 
about by the spouses’ common skill or labor. See 
COMMUNITY PROPERTY; AcQUET. [Cases: Husband and 
Wife €9258.] 


gainage. See WAINAGE (2). 


gainful employment. See emptoyMEN'. 

gainor. See socman. 

gaits, n. See Gain. 

GAL. abbr. See guardian ad litem under GUARDIAN. 


gale (gayl). Hist. 1. A peers payment of rent. See 
GAVEL (2). 2. Rent paid by a free miner (the galee) for 
the right to mine a plot of land. 3. A license to mine 
a plot of land. @ A 
devised. 4. The land so licensed. 


Gallagher agreement. A contract that gives one code- 
fendant the right to settle with the plaintiff for a 
fixed sum at any time during trial and that guaran- 
tees payment of the sum regardless of the trial’s 
outcome. City of Tucson v. Gallagher, 493 P.2d 1197 


(Ariz. 1972). Cf. MARY CARTER AGREEMENT. 


ale could be conveyed or. 
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gallows. A wooden frame consisting of two upright 
posts and a crossbeam, from which condemned 
criminals are hanged by a rope.- 


gamalis (ge-may-lis). [Law Latin] Hist. 1. A child born 
in lawful wedlock. 2. A child born to betrothed but 
unmarried parents. _ ; 

gambler. See COMMON GAMBLER. 


gambling, n. The act of risking something of value, 
esp. money, for a chance to win a prize. © Gambling 
is regulated by state and federal law. 18 USCA 
-$§ 1081 et seq. — Also termed gaming. See COMMON 
GAMBLER. (Cases: Gaming @1.] 


Indian gambling. Gambling conducted by a feder- 
ally romney Indian tribe and regulated by fed- 
eral law. 


gambling contract. See CONTRACT. 


gambling device. Any thing;‘such as cards, dice, or an 
electronic or mechanical contrivance, that allows a 
person to play a game of chance in which money 
may be won or lost. © Gambling devices are regulat- 
ed by law, and the use or possession of a gambling 
device can be illegal. — ‘Ales termed gaming device. 


bling place. Any location where gambling occurs. 
18 USCA § 1081. — Also termed gaming house; gam- 
ing room. 


gambling policy. See wager policy under INSURANCE POL- 
Icy. 
gambling verdict. See chance verdict under vervict. 


geme, n. 1. Wild animals and birds considered as 
objects of pursuit, for food or sport; esp., animals for 
which one must have a license to hunt. (Cases: Game 
2.) 2. A contest, for amusement or for a prize, 
whose outcome depends on the skill, arena, or 
luck of the players. [Cases: Gaming ¢6.] 


game of chance. A game whose outcome is deter- 
mined by luck rather than skill, Cf. GamBLinc veE- 
VICE. 
“Games of chance do not cease to be such merely be- 
cause they call for the exercise of skill by the players, nor 
do games of skill cease to be so because at times ... their 
resuh is determined by some unforeseen accident, usually 
called ‘luck.’ According to some casas, tha test of the 
character of the game is not whether it contains an element 
of chance or an element of skill, but which of these Is the 
dominating element that determines the result of the 
ge. And it has been said that ‘it is the character of 
8 , and not the skill or want of skill of the player,’ 
which determines whether a gome Ig one of chance or 
_ Skill.” 3B Am, Jur. 2d Gambiing § 4, at 109-10 (1986). 
game of shill, A game in which the outcome is 
determined by a player's superior knowledge or 
ability, not chance. 


ercentage game. A game of chance from which the 
1Ouse collects an amount calculated as a percent- 
age of the wagers made or the sums won. ® 
Percentage games are illegal in many states. 


game, vb. To gamble; to play for a stake. 


game law. A federal or state law that regulates the 
hunting of game, esp. one that forbids the capturing 
or killing of specified game either entirely or season- 
ally, describes the means for killing or capturing 
game in season, or restricts the number and type of 
game animals that may be killed or captured in 


gap-filler 


season. 16 ‘USCA §§ 661-667; 18 USCA §§ 41-47. 
(Cases: Game 4.] ; , 


gamete intrafallopian transfer. A procedure in which 
mature eggs are implanted in a woman's fallopian 
tubes and fertilized with semen. — Abbr. GIFT. — 
Also termed gamete intrafallopian-tube transfer. Cf. zy- 
GOTE INTRAFALLOPIAN TRANSFER; ARTIFICIAL INSEMINA- 
TION; IN VITRO FERTILIZATION. 


gaming. See GAMBLING. 


gaming contract. See gambling contract under Con- 
TRACT. 


gaming device. See GAMBLING DEVICE. 
gaming house. See GAMBLING PLACE. 
gaming room. See GAMBLING PLACE. 


ganancial (ga-nan-shel), adj. Of, relating to, or consist- 
ing of community property <a spouse's ganancial 
rights>. See COMMUNITY PROPERTY. [Cases: Husband 
and Wife €>246-276(9).] 

“The Spanish [more correctly, the Castilian] form of com- 
munity proper, called the ‘ganancial’ system, Is found 
today In nine states of the United States, the Spanish- 
Ametivan republics of Central and South America, the Com- 
monwi arto Rico and the Philippine ig Seach 
Robert L. Menell & Thomas M. Boykotf, Community Property 
in a Nutshell 10 (2d ed. 1988). 

G & A. abbr. See general administrative expense under Ex- 

PENSE, 


gang. A group of persons who go about together or 
act in concert. esp. for antisocial or criminal pur- 
poses. @ Many gangs (esp. those made up of adoles- 
cents) have common identifving signs and syiuhols, 
such as hand signals and distinctive colors. — Aisc 
termed street gang. : 


gangland. The world of criminal gangs and organized 
crime. 


gangster. A member of a criminal gang or an orga- 
nized-crime syndicate. 


Ganser’s syndrome (gahn-zer or gan-sar). An abnor- 
mality characterized by the giving of irrelevant and 
nonsensical answers to questions. @ Prisuners have 
been known to feign this syndrome in an attempt to 
obtain leniency. 

gantlet (gawnt-lit). [fr. Swedish gata “lane” + lopp 
“course’] 1. Hist. A former military punishment in 
which the offender was stripped to the waist and 
forced to run between two rows of soldiers who gave 
him lashes as he passed. 2. A series of severe trou- 
bles or difficulties; an ordeal. — Also spelled gauntlet; 
(archaically) ganélope. 


GAO. abbr. GENERAL ACCOUNTING OFFICE. 
gaol. See JAIL. 

gaol delivery. See jai. DELIVERY. 
gaoler. See Jaier. 

gaol liberties. See Jain LiBERTIES. 

gap. See GaP PERIOD. 

gap creditor. See CKEDITOR. 


gap-filler. A rule that supplies a contractual term that 
the parties failed to include in the contract. @ For 
example, if the contract does not contain a sales 


gap financing 


price, UCC § 2-305(1) establishes the price as ara: 
a reasonable one at the time of delivery. Cf. default 
rude under RULE (). (Cases: Sales ©22(4), 23(4). 
CJS. Sales $§ 38-40, 223.) - 

- “Contracts often have gaps In them, intentional or inadver- 
tent. Gaps arise, too, aut of the ‘battle of the forms’ under 
sections 2-204 and 2-207. Some gaps are more or less 
complete, others only partial. Article 2 of the Code includes 
numerous gap filler provisions which taken together consti- 
tus a kind of standardized statutory contract.” 1 James J. 


White & Robert S. Summers, Uniform Commercial Code - 


§ 3-4 (4th ed. 1995). 
gap financing. See FINANCING. 
gap period. Bankruptcy. The duration of time between 
the filing of an involuntary bankruptcy petition and 
the entry of the order for relief. — Often shortened 
to gap. (Cases: Bankruptcy ©2281. C_J.S. Bankruptcy 
§ 56.) 


gap report. In the making of federal court rules, a 
report ‘lat explains any changes made by an adviso- 
ry committee in the language of a proposed amend- 
ment to a procedural rule after its publication for 
comment. @ Before advisory committees began issu- 
ing gap reports in the early 1980s, there were com- 
plaints that the public record did not show why 
changes were made after the public-comment peri- 
od. The five advisory committees — for appellate, 
bankruptcy, civil, criminal, and evidence rules — 
therefore began filing the reports to fill in the 
“gaps” in the record. Although the phrase is some- 
times written in capital letters (GAP report), it is not 
an acronym. 


gap theory. Insurance. The principle that a tortfeasor 
will be considered underinsured if his or her liabili- 
ty-insurance coverage — although legally ade- 
quate — is less than the injured party’s underin- 
sured-motorist coverage. © This principle aliows an 
injured party to invoke underinsured-motorist cov- 
erage. Cf excess ‘turory. [Cases: Insurance €@2787. 
C.J.S. Jusurance § 1657.) 


garageman’s lien. See mechanic's lien under LiEN. 


garandia (ga-ran-dee-a). [Law Latin] Hist. A warran- 
ty. — Also spelled garantia (go-ran-shee-a). 


garauntor (gar-an-tar). [Law French] Hist. A warrantor 
of land. © A garauntor was obligated to defend the 
title and seisin of the alienee. If the alienee was 
evicted, the garauntor had to provide the alienee with 
other land of equal value. 


Garcia hearing (gahr-see-a). Criminal procedure. A 
hearing held to ensure that a defendant who is one 
of wwo or more defendants represented by the same 
attorney understands (1) the risk of a conflict of 
interest inherent in this type of representation, and 
(2) that he or she is enutled to the services of an 
attorney who does not represent anyone else in the 
defendant's case. United States v. Garcia, 517 F.2d 272 
(5th Cir. 1975). See CONFLICT OF INTEREST (2). [Cases: 
Criminal Law €°641.5(5). C.J.S. Criminal Law 
§ 319.) 

gard (gahrd). [Law French] Hist. 1. Wardship or custo- 
dy (of a person). 2. A precinct (or ward) of a city. — 
Also spelled garde; gardia. 


garde (gahrd). [French] Civil law. A relationship that 
gives rise to liability for a person whén an injury is 
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caused by a thing, whether animate or inanimate, 
that is considered by law to be that person's respon- 
sibility or to be in that person's custody. 


gardein (gahr-deen). (Law French] Hist. A guardian or 
keeper. — Also spelled gardian; gardien; gardeyn. 


gardia (gahr-dee-a). [Law French] Hist. Wardship, 
care, or custody of someone. : 


gardianus (gahr-dee-ay-nos). (Law Latin] Hist. A 
guardian, defender, or protector; a warden. — Also 
spelled guardianus. 


gardianus ecclesiae (gahr-dee-ay-nas e-klee-z[h]Jee- 
ee). A churchwarden. 


garene (ga-reen). [Law French] See warren. 


Garmon doctrine. See Garmon preemption under rreeMp- 
‘TION. : 


Garmon preemption. See PREEMPTION. 


Garner doctrine. The rule.that allows shareholder 
plaintiffs in a corporate devivative action to discover. 
confidential communications between a corporate 
officer and the corporation's auorney. ® Vhe Garner 
doctrine does not apply to attorney work product, 
and the movant must show good cause. Garner v. 
Wolfinbarger, 430 F.2d 1093 (5th Cir. 1970). See ve- 
RIVATIVE ACTION (1). (Cases: Federal Civil Procedure 
1600; Witnesses @ 197. C.J.S. Witnesses 
§§ 316-340.) 


garnish, n. Hist. Monéy exacted from a new prisoner 
by other prisoners or as a jailer’s fee. @ This practice 
was banned in England in 1815. 


garnish, vb. (Old French garnir “to warn", “to pre- 
pare”) 1. Hist. To serve an heir with notice (i.e.. to 
warn) of certain debts that must be paid before the 
erson is entitled to receive property as an heir. 2. 
lo subject (property) to garnishment; to attach 
(property held by a third party) in order to satisfy a 
ebt. 3. To notify (a person, bank, etc.) that a 
garnishment proceeding has been undertaken and 
that the one receiving notice may be liable as stake- 


’ holder or custodian of the defendant’s property. — 


Also termed garnishee; (in senses 2 & 3) factorize. 
(Cases: Federal Civil Procedure 601; Garnishment 
@>].] — garnishable, adj. 


garnishee (gahr-ni-shee), n. A person or institution 
(such as a bank) that is indebted to or is bailee for 
another whose property has been subjected to gar- 
nishment. — termed garnishee-defendant (as op- 
posed to the “principal defendant,” i.e., the primary 
debtor). [Cases: Federal Civil Procedure 601; Gar- 
nishment €°13-24.] : 


garnishee (gahr-ni-shee), vb. See GARNisii. 


garnisher. A creditor who initiates a garnishment ac- 
tion to reach the debtor's property that is thought to 
be hell or owed by a third party (the garnishee). — 
Also spelled paraichor. [Cases: Garnishment ©11.] 


garnishment, 7. 1. A judicial proceeding in which a 
creditor (or potential creditor) asks the court to 
order a third party who is indebted to or is bailee for 
the debtor to turn over to the creditor any of the 
debtor's property (such as wages or bank accounts) 
held by that third party. © A plaintiff initiates a 
garnishment action as a means of either prejudg- 
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ment seizure or postjudgment collection. [Cases: 
Federal Civil Procedure 601; Garnishment 64, 
118.] ; 
“Gamishment is a[n) ... inquisitorial proceeding, affording 
a harsh and extraordinary remedy. It Is an anomaly, a 
statutory Invention sul generis, with no affinity to any action 
known to the common law. ... It ie a mathoa of selzure; but 
it Is not a ‘levy’ [n the usual acceptation of that term. ft is a 
proceeding by which a diligent creditor may legally cbtain 
preference over other creditors; and it {s in the nature of a 
creditor's bill, or a sequestration of the effects of a debtor In 
the hands of his debtor.” 38 C.J.S. Gamishment § 3, at 
248-50 (2003). 
ul garnishment. 1. An improper or tortious 
garnishment. [Cases: Garnishment €122, 248.] 2. 
A cause of action against a garnisher for improper- 
ly or tortiously filing a garnishment proceeding. 
[Cases: Federal Civil Procedure €°601; Garnish- 
ment @174.] an ; 


x 
2. The judicial order by which such a turnover is 
effected. Cf. ATTACHMENT (1); SEQUESTRATION (1). 


garnishment lien. See LIEN. 
garnishor. See GARNISHER. 


Garrity statement (gar-a-tee). A public employee's oral 
or written report (as of an incident) obtained under 
a threat of termination of employment. @ A public 
employee usu. makes a Garrity statement in the 
course of an internal investigation (as by a police 
department). Because a Garrity statement Is coerced, 
the statement and any evidence obtained as a result 
of it cannot be used in a later criminal prosecution 
against the public employee. The statement and 
evidence may be used onlv to evaluate the employ- 
ee’s performance. «arrity v. New Jersey, 385 U.S. 493, 
87 S.Ct. 616 (1967). 


gas-balancing agreement. Oil & gas. A contract among 
owners of the production of a gas well to balance 
production if one owner sells more of the gas stream 
than the other owners do. 
“Gas balancing parecments address the problem of imbal- 
ances In production from a gas well or field. Co-owners 
frequently sell their share of production to different purchas- 
ers .... Even when co-owners sell to tha same purchaser, 
their contracts are likely to be signed at different times and 
t- have different price and take provisions. Thus, Imbal- 
ances are Inevitable.” John S. Lowe, O# and Gas Law ina 
Nutshell 385 (3d ed. 1995). — 
gas chamber. A small, sealed room in which a capital 
punishment is carried out by strapping the prisoner 
into a chair and releasing poisonous fumes. 


gas contract. Oil & gas. An agreement for the sale of 
natural gas. 


gas sold. Oil & gas. Natural gas that is actually sold 
but not necessarily all that a well produces. @ The 
term is used in natural-gas leases. 


gas used. Oi! & gas. Natural gas that is consumed 
while a well is in operation but that is not necessarily 
sold. 


GATT (gat). abbr. GENERAL AGREEMENT ON TARIFFS AND 
TRADE. See TRIPs. 


gauger (gay-jer). A surveying officer who examines 
containers of liquids to give them a mark of allow- 
ance, as containing the lawful measure. 


gavelkind 


gavel (gav-al). 1. Hist. A tribute, toll, or custom paid to 
a superior. 2. Hist. An annual payment of rent or 
revenue, esp. payment in kind, such as gavel-corn, 
gavel-malt, or oat-gavel. — Sometimes spelled gaéel. 
3. A mallet used by a presiding officer, often a judge, 
to bring a meeting or court to order. ; 


gavelbred (gav-al-bred). Hist. Rent payable in bread, 
corn, or some other provision; rent payable in kind. 


gavelet (gav-al-it). Hist. A writ used in Kent and Lon- 
don to recover rent from land held in gavelkind. See 
CESSAVIT. 


gavelgeld (gav-sl-geld). Hist. 1. Property that yields a 
profit or a toll. 2. The tribute or toll itself. 


gavelherte (gav-al-hart). Hist. A service of plowing 
performed by a customary tenant. 


gaveling man (gav-el-ing man or mon). Hist. See GAVEL. 
MAN. 


gavelkind (gav-al-kind). Hist. 1. A species of socage 
tenure arising in land that has descended equally to 
the decedent's sons. @ It was widespread before 
1066, when it was mainly superseded by primogeni- 
ture. This property-division technique was then 
largely limited to Kent. The person holding land in 
this manner enjoyed several advantages not available 
under the common law: the land could be disposed 
of by will, did not escheat for felony other than 
treason or for want of heirs, and was alienable by an 
heir at age 15. Gavelkind was abolished in 1925. 
pares the etymology of this term was much 
debated in the 19th century, the explanation given 
in the first quotation below appears to be the true 
one. 2. Land that yields gavel service. 


rae peal St a compoune ot Ny hiseaty epee 
8," nature, . quality (usual appearing 
under the form ‘ in the most ancient records), the 


nature which yielded rent, or ‘censual land,’ which iets pe 
ig a 


com to rent-service land as cetrguisred from 
Sova land which being held by free military service 


yielded no ‘cens’ or rent in money, provision, or works: so 
that the fands held by the old English tenure ara known In 
Kent as alkind which In other parts of the country are 
distinguished by the name of socage.” Chartes |. Elton & 
yer J.H. Mackay, Robinson on kind 5-6 (Sth ed. 


“The term qeveling: has by the modem usage acquired 
fa} st nification mora confined as to the properties con- 

under it, yet more extensive In point of place: since 
at this Aon it is generally used to denote the partibility of the 
land, lusive of all other customary qualities; nor is the 
word bernie ce confined to Kentish 
lands, Is equally and Ind ntly appiled to all partibie 
lands wherever they lla.” Id. at 9. 


“Archbishop Hubert Walter, who prasided in the king's 
court .., obtained from King John a charter empowering 
him and his successors to convert Into military fees the 
tenements that wera holden of thelr church in gavelkind. 
The archbishop's malin object may have been to get money 
in the form ‘of rents and scutages, instead of provender and 
boonworks, ‘gavel-com’ and ‘gavel-swine, ‘gavel-erth’ and 
‘gavel-rip’ ...."" 2 Frederick Pollock & Frederic W. Maitland, 


gavelman 


The History of English Law Before the Time of Edward | 273 
(2d ed. 1899). 
gavelman (gav-al-man). Hist. A tenant who is liable for 
money rent in addition to a customary service to the 
lord. © A gavelman was formerly a villein who had 
. been released from villenage in consideration of 
money rent. — Also termed gaveling man. ; 


gavelmed (gav-al-meed). Hist. A tenant’s customary 
service of mowing the lord's meadowland or grass 
for hay. — Also spelled gavelmead. . 


gavelrep (gav-al-reep). /Hist. A tenant's duty to reap 
the lord’s fields at the lord's command; bederepe. — 
Also spelled gavelrip. 


gavel through. Parliamentary law. To put (a question) 
to a vote before any member can obtain the floor. @ 
The practice of “gaveling through” a motion is 
improper under parliamentary law. 
“It should be noted that, under legitimate parliamentary 
procedure, there Is no such thing as ‘gaveling through’ a 
_ measure. The Se cams bo ot Oty te chae aiaet 
secondary motions cai o @ chalr's attempt- 
ing to put a question to vote so quickly that no member can 
| waged floor —- either when the chair first states the ques- 
or when he believes debate is ended. Debate is not 
closed by the presiding officer's rising to put 
Henry M. Robert, Robert’s Rules of Order Nawly Revised 
§ 43, at 374 (10th ed. 2000). 


gavelwerk (gav-al-wark). Hist. Customary service, ei- 
ther by the tenant's own hands or with the aid of the 
tenant's carts or carriages. 


gay marriage. See same-sex marriage under MARRIAGE (1). 


Gazette (ge-zet). An official newspaper of the British 
government in which acts of State, Crown appoint- 
ments, notices of bankruptcy, and other legal mat- 
ters are reported. @ Although the London Gazette is 
the most famous, there are also publications called 
the Edinburgh Gazette and the Belfust Gazette with 
similar purposes. 

gazumping (ga-zomp-ing). Bri Slang. The uvereper 
sale of a house, usu. by raising the price alter 
accepting an offer. © Gazumping can take different 
forms, the usual one being when a seller raises the 
price after accepting the buyer’s offer. But it may 
also occur when a competing buyer makes a higher 
bid than the one already accepted, thus encouraging 
the seller to back out of the earlier contract. 


g-b.h. abbr. Grievous bodily harm. See serious bodily 
injury under Injury. 


GBMI. abbr. Guicty BUT MENTALLY ILL. 
gdn. abbr. GUARDIAN. 


Gebrauchsmuster. [German] Patents, Critry MODEL. — 
Abbr. GM. ; 


geld, n. Hist. A tax paid to the Crown under Anglo- 
Saxon and Norman kings. 


geldable (geld-o-bal), adj. Hist. (Of property) subject to 
tax or tribute. — Also spelled gildable. 


GEM. See growing-equily mortgage under MORTGAGE. 


gemot (ga-moht). Hist. A local judicial assembly; a 
public meeting. — Also spelled gemote. 


gender discrimination. See sex discrimination under 
DISCRIMINATION. 


the question.” © 
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gener (jee-nar), n. [Latin] Roman law. A son-in-law. 


General Accounting Office. An office in the legislative 
branch of the federal Soman responsible for 
auditing the receipt an 
ernment funds and conducting investigations for 
members of Congress and congressional committees. 
© Headed by the Comptroller General of the United 
States, it was established by the Budget and Account- 
ing Act of 1921. 31 USCA § 702. — Abbr. GAO. 


general act. See runic Law (2). 

general administration. See ApMINISTRATION. 
general administrative expense. See EXPENSE. 
general administrator. See ADMINISTRATOR (2). 
general agency. See AGENCY (1). 

general agent. 1. AGENT (2). 2. INSURANCE AGENT. 


General Agreement on Tariffs and Trade. A multi- 
arty international agreement — signed originally in 
948 — that promotes international trade by lower- 

ing import duties and providing equal access te 
markets. @ More than 130 nations are parties to the 
agreement. — Abbr. GATT. 


general appearance. See apPEARANCE. 


general assembly. t. The name of the legislative body 
in many states. 2. (cap.) The deliberative body of the 
United Nations. 3. CONVENTION (4). 


general assignment. See ASSIGNMENT (2). 
general assumpsit. See assuMpsiT. 
general authority. See aurHoriry (b. 
general average. See AVERAGE. 
general-average bond. See nonn (2). 


general-average contribution. See general avemge un- 
der AVERAGE. 


general average luss. See toss. 


general-average statement. Maritime law. A statement 
containing an exact calculation of the general aver- 
age and each party's contributory share. See averack 
(ai, [Cases: Shipping ©°199. C.J.S. Shipping §§ 467. 
469,] 


general benefit. See senerit. 
general bequest. See BEQUEST. 
general cargo. See CARGO. 


general challenge. See challenge for cause under Cuat. - 
LENGE (2). 


general compromis. See COMPROMIS. 

general consent. 1. 81.ANK CONSENT. 2. CONSENT (2). 
general contractor. Sce CONTRACTOR. 

general council. See COUNCIL. 

general counsel. Sce COUNSEL. 


General Counsel’s Memorandum. Tex law. 1. A writ- 
ten discussion, issued by the office of the Chief 
Counsel of the IRS, on the merits of a legal issue 
involving tax law. 2. A written explanation, issued by 
the office of the Chief Counsel of the ERS, exptain- 
ing the IRS's positions in revenue rulings and tech- 


disbursement of U.S. gov-. 
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nical advice memorandums. (Cases: Internal Reve- 
nue @3051.] . aes 


general count. See count. 


' General Court. The name of the legislatures of Massa- 


chusetts and New Hampshire. @ “General Court” 
was a common colonial-era term for a body that 
exercised judicial and legislative functions. Cf. court 
OF ASSISTANTS. 


general court-martial. See COURT-MARTIAL. 


general covenant against encumbrances. See covenant 
against encumbrances under COVENANT (4). 


general creditor. See unsecured creditor under creoI- 
TOR. 


general criminal intent. See general intent under in. 
TENT (1). a 

general custom. See custom. =" 

general damages. See DAMAGES. 

general debt. See pest. 


general deficiency bill. See deficiency bill under BILL 
(3). 


general demurrer. See general exception (1) under Ex. 
CEPTION (1). ; 


gencral denial. See DENIAL. 
general deposit. See pzposit (2). 


general deputy. 1. peruTy. 2. See deputy sheriff under 
SHERIFF. 


general deterrence. See DETERRENCE. 
general devise. See DEVISE. 
general-disability insurance. See INSURANCE. 
general discharge. See DISCHARGE (8). 
general election. See ELECTION (3). 

general employer. See EMPLOYER. 

general exception. See EXCEPTION (D. 
general execution. See EXECUTION (4). 


* general executor. See EXECUTOR. 
* general expense. See general administrative expense un- 


wk eRe a hl 


der EXPENSE. 
general federal common law. See COMMON LAW (). 


; general fee conditional. See fee simple conditional un- 


der FEE SIMPLE. 


. general finding. See FINDING OF FACT. 
_ general franchise. See FRANCHISE (2). 


general fund. See FuND (D. 


: general good and welfare. See Goun OF ‘rii— ORDER. 

' general guaranty. See GUARANTY. 

: general guardian. See GUARDIAN. 

: general hypothecation. See tHyrOTHECATION. 

; Beneralia specialibus non derogant (jen-a-ray-lee-a 


incr ea non der-s-gant). (Latin “general 
things do not derogate from specific things") The 
doctrine holding that general words in a later statute 
do not repeal an earlier statutory provision dealing 


generally accepted auditing standards 


with a special subject. @ This principle illustrates the 
cautious approach that some courts have adopted in 
interpreting broad provisions, but there are many 
exceptions. (Cases: Statutes 9223.4. C.J.S. Statutes 
§ 355.) 


general imparlance. See !MPARLANCE. 

general improvement. See IMPROVEMENT. 

general indorsement. See blank indorsement under tn- 
DORSEMENT. 

general instruction. See JURY INSTRUCTION. 

general intangible. See inTANGIBLE. 

general intent. See INTENT (1). 

general-intent crime. See CRIME. 

general issue. See Issue (1). 

general jail delivery. See jai. DELIVERY. 

general jurisdiction. See JURISDICTION. 

general-jurisdiction court. See court of general jurisdic- 
tion under court. 

general jurisprudence. See JURISPRUDENCE. 


general-justification defense. See lesser-evils defense un- 
der DEFENSE (1). 


General Land Office. A former U.S. Interior Depart- 
ment division that exercised executive power relat- 
ing to the public lands, including their survey. pat- 
enting, and sale or other disposition. @ The General 
Land Office and the U.S. Grazing Service were 
consolidated into the Bureau of Land Management 
in 1946. See BUREAU OF LAND MANAGEMENT. [Cases: 
Public Lands 94. C.J.S. Public Lands §§ 167-168.] 


general law. See Law. 

general ledger. See Lepcer (v). 

general legacy. See 1.ecacy. 

general legal principle. See GENERAL. PRINCIPLE OF LAW. 
general legatee. See LEGATEE. 

general legislation. See 1.£G1siaTION. 

general letter of credit. See LETTER OF CREDIT. 


general-liability policy. See comprehensive general-habil- 
ity policy under INSURANCE POLICY. 


general lien. See LIEN. 
general listing. See open listing under LISTING (). 


generally accepted accounting principles. The con- 
ventions, rules, and procedures that define ap- © 
proved accounting practices at a particular time. @ 
These principles are issued by the Financial Ac- 
counting Standards Board for use by accountants in 
preparing financial statements. The principles in- 
clude not only broad guidelines of general applica- 
tion but also detailed practices and procedures. — 
Abbr. GAAP. — Also termed generally accepted accoun- 
tancy principles. 

generally accepted auditing standards. The guidc- 
lines issued by the American Institute of Certified 
Public Accquntants establishing an auditor's profes- 
sional qualities and the criteria for the auditor's 
examination and required reports. — Abbr. GAAS. 


general malice 


general malice. See MALICE. 
general manager. See MANAGER. 


general maritime law. The body of U.S. legal age 
‘dents and doctrines developed through caselaw in 
inaritime and admiralty litigation. @ General mari- 
time law is a branch of federal common law. It is 
distinguished from statutory law. Cf marreime Law; 
LAW OF THE SEA, 
“The general mazsitime law is characterized by the expan- 
sive and dominant role played by federal courts in fashion- 
Ing and applying its precepts to new situations. Large areas 
of maritime tort law have not been touched by fegislation; 
these are left to the federal courts to define and fill. In areas 
preempted by legislation, federal courts may not estabiish 
nciples in derogation of the congressional mandate, 
jowever, In the framework of admiralty jurisdiction, federal 
courts may still play an active role in interpreting statutes, 
filllng-gaps, and coordinating legisiation with tha ‘general 
maritime law." Thomas J. Sch im, Admiralty and Mari- 
time Law 122 (1987). 
general mens rea. See general intent under INTENT ()). 
general mortgage. See MORTGAGE. oe 
general-mortgage bond. See Bonn (3). 
general non est factum. See NON EST FACTUM., 
general objection. See Onsection. 
general-obligation bond. See nonv (3;, 
general occupant. See OCCUPANT. 
general officer. See Or Fick (2), 
general order. Sete ORDER (4). 
general owner. See OWNER. 
general pardon. See amnesty. 
general parliamentary law. See PARLIAMENTARY LAW. 
general partner. See Partner. 
general partnership. See PartNersiy. 
general plea. See general denial under DENIAL. 
general plea in bar. See Plea In Bar. 


general power of appointment. See power OF APPOINT- 
MENT. 

general power of attorney. See POWER OF ATTORNEY. 

general prayer. See PRAYER FOR RELIEF. 


general principle of law. 1. A principle widely recog- 
nized is peoples whose iegal order has attained a 
certain level of sophistication. 2. Int'l law. A principle 
that gives rise to international legal obligations. 


“[T]he adjective ‘general’ does not refer to several or many 


orders fi.e., legal yg herbie as do the general principtes af 
National law, but indicates principles which are applied 
generally in all cases of the same kind which arise in 


intemational law (2.9. the pence of nonintervention).” 
'4emmann Mosler, “General Principles of Law," in 2 Ency- 
clopedia of Public Intemational Law 512, 512 (1995). 


5. A principle recognized in all kinds of legal rela- 
tions, regardless of the legal system to which it 
belongs (state law, federal law, international law, 
vte.). — Also termed general legal principle. 


general privilege. See PRIVILEGE (4). 
general property. See PROPERTY. 
general publication. See pus acnrion, 
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general-public license. See open-source license under 1.1- 
GENSE, 

general receiver. See principal receiver under RECEIVER. 

general reference. See REFERENCE. 

general replication. See REPLICATION, 

general reprisal. See keprisaL. 

general retainer. See RETAINER. 

general retention. See RETENTION. 

general revenue. See REVENUE. 

general revenue fund. Sce FuNb Ww. 

general rule. See kui.e uw. 

general sentence. See SENTENCE. 


General Services Administration. The independent 
federal agency that constructs and operates build- 
ings; manages government property and records; 
procures and distributes supplies; and provides 
management services i communications, traffic, and 
automatic data processing. @ Its Office of Enterprise 
Development assists small businesses in dealing with 
the agency through GSA’s 12. regional offices. ‘The 
agency was created by the Federal Property and 
Administrative Services Act of 1949. 40 USCA 
§ 751. — Abbr. GSA. 


general ship. See stp. 

general special imparlance. See iMPARLANCE. 
general statute. 1. startre. 2. PUBLIC LAW (2). 
general strike. See strike. 

general synod. See syNop. 

general tail. See (ail general (1) under vain. 
general tax. Sce ‘rax. ° 
general tenancy. Sce TENANCY. 

general term. See ‘TERM (5). 

general title. See TITL.£ (3). 

general traverse. See TRAVERSE. 

general truce. See 1RUce. 

general trust. See passive (rust under TRUST. 
general usage. See Usact. 

general verdict. See vexnic:r. 


general-verdict rule. The principle that when a gen- 
eral verdict is returned on multiple causes of action 
(or theories of recovery), it is presumed on appeal 
that the jury found in the prevailing party's favor on 
each cause of action. (Cases: Appeal and Error 
930(4). C.].S. Appeal and Error § 770.) 


general verdict subject to a special case. See veRDICT. 
general verdict with interrogatories. See verbict. 
general warrant. See WARRANT (1). 

general warranty. See WARRANTY (D. 

general warranty deed. See warranty deed under prep. 
general welfare. See WELFARE (1). 


General Welfare Clause. U.S. Const. art. 1, § 8, cl. 1, 
which empowers Congress to Jevy taxes and pay 
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debts in order to provide for the country’s general 
welfare. ® The Supreme Court has broadly inter- 
preted this clause to allow Congress to create, for 
‘ example, the social-security system. — Also termed 
"Welfare Clause. [Cases: United States 22. C.J.S. 
United States §§ 30, 33.) : 


‘general words, Language used in deeds to convey not 


only the specific property described in the convey- 
ance but also all easements, privileges, and appurte- 
nances that may belong to the property. [Cases: 
Deeds @ 117. C.J.S. Deeds §§ 238-241.] 


generation. 1. A single degree or stage in the succes- 
sion of persons in natural descent. 2. The average 
time span between the birth of parents and the birth 
of their children. 


generation-skipping tax. See Tax. 


generation-skipping transfer. A conveyance of assets 
to a “skip person,” that is, a person more than one 
generation removed from the transferor. @ For ex- 
ample, a conveyance either directly or in trust from 
a grandparent to a grandchild is a generation-skip- 
ping transfer subject to a generation-skipping trans- 
fer tax. IRC (26 USCA) §§ 2601-2663. See genera- 
tion-skipping transfer lax under TAX; generation-skipping 
trust under TRUST; SKIP PERSON. 


generation-skipping transfer tax. See Tax. 


: generation-skipping trust. See TRUST. 


generic, adj. Trademarks. 1. Common or descriptive, 
and thus not eligible for trademark protection; non- 
roprietary <a generic name>. [Cases: Trade Regu- 
ation 923. C.J.S. Trade-Marks, Trade-Names, and 
Unfair Competition § 43.) 2. Not having a trademark 
or brand name <generic drugs>. 


, genericalness. See GENERIGNESS. 


generic claim. See PATENT CLAIM. 
generic drug. See pruc. 


generic-drug law. A statute that allows pharmacists to 
substitute a generic drug for a brand-name drug 
under specified conditions. © Most states have enact- 
ed generic-drug laws to ensure that less-expensive 
generic drugs are available to consumers. 


genericide (ja-ner-a-sid). Trademarks. The loss or can- 
cellation of a trademark that no longer distinguishes 
the owner's product from others’ products. @ Gener- 
icide occurs when a trademark becomes such a 
houschold name that the consuming public begins to 
think of the mark not as a brand name but as a 
synonym for the product itself. Examples of trade- 
marks that have been “killed” by genericide include 
aspirin and escalator. (Cases: Trade Regulation 77. 
C..S. Trade-Marks, Trade-Names, and Unfair Competi- 
tian § 225.) 

Benericism (ja-ner-a-siz-em). See GENERIGNESS, 

generic name. Trademarks. A term that describes some- 
thing generally without designating the thing's 
source or creator, such as the word “car” or “sink.” 
© A generic name cannot be protected as a trade- 
mark for the thing it denotes; e.g., “Apple” can be a 
trademark for computers but not for apples. — Also 
termed generic term; generic mark; common descriptive 


genocide 


name. Cases: Trade Regulation €>23. C.J.S. Trade- 
Marks, Trade-Names, and Unfair Competition § 43.) 


genericness, n. The state or condition of being gener- 
ic <an affirmative defense of genericness in a trade- © 
mark suit>. — Also termed genericalness; genericism. 


generic swap. See plain-vaniila swap under tnTEREsT- 
RATE SWAP. 


generic term. See GENERIC NAME. 
genetic child. See natural child (1) under cHiLp. 


genetic engineering. A method of creating new life- 
forms and organic matter by gene-splicing and other 
techniques. @ The Supreme Court has ruled that 
those creations are gers Diamond v. Chakrabar- 
ty, 447 U.S. 303, 100 S.Ct. 2204 (1980). 


genetic father. See biological father under FATHER. 
genetic fingerprinting. See DNA IDENTIFICATION. 


genetic-marker test. A medical metinod of testing .tis- 
sue samples used in paternity and illegitimacy cases 
to determine whether a particular man could be the 
father of a child. @ This test represents a medical 
advance over blood-grouping tests. It analyzes DNA 
and is much more precise in assessing the probabili- 
ty of paternity. — Abbr. GMT. See paTERNITY TEST. 
Cf. BLOOD-GROUPING TEST; HUMAN-LEUKOUYTE ANTIGEN 
TEST. 

genetic mother. See biological mother under MOTHER. 

genetic parent. See biological parent under PARENT. 


Geneva Conventions of 1949 (ja-nee-va). Four inter- 
national agreements dealing with the protection of 
wounded members of the armed forces, the treat- 
ment of prisoners of war, and the protection of 
civilians during international armed conflicts. © 
Common Article 3 of te Conventions proclaims 
certain minimum standards of treatment that are 
applicable to noninternational armed conflicts. The 
humanitarian-law protection established in these 
four agreements was amplified in 1977 by the two 
Protocols Additiunal to the Geneva Conventions. In 
commun parlance, people refer to the Geneva Con- 
vention as if there were just one agreement. [Cases: 
Treaties 8. C.J.S. Treaties § 6.) 


Geneva Phonograms Convention. A 1971 treaty re- 
quiring signatories to pot phonorecord produc- 
ers against piracy and the importation of pirated 
copies, by copyright protection, unfair-competition 
law, or criminal sanctions. ® The treaty was drafted 
by representatives from WIPO and UNESCO to 
correct weaknesses in the Rome Convention. — Also 
termed Convention for the Protection of Producers of 
Phonograms Against Unauthorized Duplication of Thetr 
Phonograms, Phonograms Convention. 


genocide (jen-a-sicl). Jil law. An international crime 
involving acts causing serious physical and mental 
harm with the intent to destroy, partially or entirely, 
a national, ethnic, racial, or religious group. @ The 
widely ratified Genocide Convention of 1948 defines 
the crime. The International’ Criminal Court has 
jurisdiction to try those accused of genocide. Many 
nations alsg have criminal laws providing punish- 
ment for individuals convicted of genocide. bf ETH. 
NIC CLEANSING. (Cases: International Law €°10.11.] 


Genoese lottery 


“The ... draft Convention on the Prevention and Punish- 
ment of the Crime of Genocide was adopted by the General 

ly on December 9, 1948 and unanimously recom- 
mended for adherence to the members of the United Na- 
tions. It came into forca In October, 1850 .... The tarm 
‘genocide’ was Or. Lemkin in the course 
of the war and Incorporated on his es cers Into th 
Indictment of the Major German War Criminals, The [U.N. 
General] Assembly Resolution on Genocide cf December 
11, 1946, and the Convention of 1948, are also the result of 
a remarkable one-man campaign.” Georg Schwarzenber- 
Sepia Politics: A Study of intermat Society 634 (2d 
ed. ; 


Genoese lottery (jen-oh-eez or -ees). See LOTTERY. 


genotype. Patents. The genetic makeup of a living 
organism. @ A patent on living matter must disclose 
its genotype rather than just describe its physical 
characteristics (phenotype) or behavior. Cf. PHENO- 
“1vPE. — genotypic, adj. 
gens (jenz), ». [Latin] Reman law. A clan or group of 
families who share the same name and (supposedly) 
«a common ancestor; extended family. @ Members of 
a gens are freeborn and possess full civit:rights. Pl. 
gentes. 
“A wider group still is the gens, of great importance in early 
la though its importance was gone in classical times. This 
consisted of all who bore the same nomen, the gentile 
name.” W.W. Buckland, A Manual of Roman Private Law 61 
(2d ed. 1953). 


gentes (jen-teez), n. [Latin] Roman ‘aw. The peoples or 


nations of the world, particularly the civilized peo- 
ples. 


gentile (jen-tl). [fr. Latin gentilis] Roman law. A mem- 
ber of a gens. See GENS. 


gentium privatum. See private international law under 
INTERNATIONAL LAW, 

gentleman. Hist. 1. A man of noble or gentle birth or 
rank; a man above the rank of yeoman. 2. A man 
belonging to the landed gentry. @ Today the term 
has no precise legal meaning. 


gentleman’s agreement. See GENTLEMEN'S AGREEMENT. 


Gentleman Usher of the Black Rod. An officer of the 
House of Lords who has various ceremonial duties, 
including the summoning of the meinbers of the 
House of Commons to the House of Lords when a 
bill is to receive royal approval. @ The office dates 
from the 14th century. 


gentlemen's agreement. An unwritten agreement that, 
while not legally enforceable, is secured by the good 
faith and honor of the parties. — Also spelled genile- 
man’s agreement. (Cases: Contracts @}. C.J.S. Con- 
tracts §§ 2-3, 9, 12.) ; _ 


gentrification, n. The restoration and upgrading of a 
deteriorated or aging urban neighborhood by mid- 
die-class or affluent persons, resulting in increased 

roperty values and often in displacement of lower- 
income residents. — gentrify, vd. 


genuine, adj. 1. (OF a thing) authentic or real; some- 
thing that has the quality of what it is purported to 
be or to have <the plaintiff failed to question wheth- 
er the exhibits were genuine>. 2. (Of an instrument) 
free of forgery or counterfeiting <the bank teller 
could not Tcesrinine whether the signature on the 
check was genuine>. UCC § 1-201(b)(19). 
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genuine issue of material fact. Civil procedure. In the 
law of summary judgments, a triable, substantial, or 
real question of fact supported by substantial evi- 
dence. ® An issue of this kind precludes entry of 
summary judgment. [Cases: Federal Civil Procedure 
€2470, 2470.1; Judgment @181(2), 185(6). C.J.S. 
Judgments § 260.) 


genus (jee-nas or jen-as). A general class comprising 
several species or divisions. @ In legal usage, the 
terms genus and (sometimes) species invoke the taxo- 
nomic classification of life forms in biological science. 
For example, patent law is a species within the genus 
of intellectual property; burglary is a species within 
the genus of crime. In the law of sales, genus re- 
ferred to fungibles, while species referred to specific, 
individual items. Cf. sPECtEs (2. 


genus claim. See generic claim under PATENT CLAIM. 


genus nunguam perit (jee-nas non{g]-kwam _per-it). 
[Latin] Ht. The tl sod Beato © The : rase 
appeared in reference to a quantity of contracted-for 
goods of a certain class (rather than a single item), 
the destruction of which did not discharge the sell- 
er's obligation. 

geodetic-survey system (jee-a-det-ik). A federally cre- 
ated land-descriptinn method consisting of nation- 
wide marks (or hes) made at longitude and fati- 
tude points. ® The geodetic-survey system integrates 
most of the real property in the United States into 
one unified form of measurement. 


geographically descriptive trademark. See TRADEMARK. 
geographic market. See MARKET. 
geographic name. See Name. 


geography of crime. See environmental criminology un- 
der CRIMINOLOGY. 


Georgia-Pacific analysis. Patents. A 15-factor test for 
setting a reasonable royalty in infringement suits. @ 
Among other factors, the test looks at what a pru- 
dent licensee would have paid while still being able 
to earn a profit. Georgia-Pacific Corp. v. U.S. Plywood 

Corp., 318 F.Supp. 1116 (S.D.N.Y. 1970). 


german (jor-mon), adj. Having the same parents or 
grandparents; closely related. 


brother-german. See BROTHER. 
cousin-german. See COUSIN. 
sister-german, See SISTER. 


germane (jor-mayn), adj. Relevant; pertinent <the 
caselaw cited in the brief was not germane to the 
legal issue pending before the court>. @ Under 
parliamentary law, debate and amendments are in 
order only if they are germane to the motion under 
consideration. 

germanus (jor-may-nas). [Latin] Roman law. 1. adj. 
Having the same father and mother. See frater ger- 
manus under Frater. 2. n. A whole brother; a child of 
both of one’s own parents. 


gerrymandering (jer-ee-man-dor-ing or ger-ee-), n. 1. 
The practice of dividing a geographical area into 
electoral districts, often of hi shy irregular shape, to 
give one political party an unfair advantage by difut- 
ing the opposition’s voting strength. © When Massa- 
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chusetts Governor Elbridge Gerry ran for reelection 
_ in 1812, members of his political party, the Anti- 
Federalists, altered the state’s voting districts to ben- 
efit the party. One newly created district resembled 
a salamander, inspiring a critic to coin the word 
" gerrymander by combining the governor's name, Ger- 
ry, with the ending of salamander. Gerry was not 
reelected governor, but was elected as James Madi- 
son's vice president. — Also termed political gerry- 
mandering. (Cases: Constitutional Law €=215.3, 
225,3(5); Elections €12(6). C.J.S. Constitutional Law 
§§ 717. 720, 819.] 2. The practice of dividing any 
geographical or jurisdictional area into political units 
(such as school districts) to give some group a special 
advantage. — Also termed jurisdictional gerrymander- 


the arrival of justices with commissions of gaol deliv- 
ery. See COMMISSION OF GAOL DELIVERY. 


gestum (jes-tam), n. [Latin] Roman law. A deed or an 
act; a thing done. ® Gestum is synonymous with 
factum. See FACTUM (2). : 


gesture. A motion of the body calculated to express a 
thought or emphasize a certain point <the prosecu- 
tor was known for her dramatic gestures during 
closing argument>. 


get, n. 1. A rabbinical divorce; a Jewish divorce. 2. 
Under Jewish law, a document signed by a rabbi to 
grant a divorce. © Under Jewish law, a Jewish di- 
vorce can be obtained only after the husband has 
given the get to the wife, who must voluntarily 


‘ ing. Cf. REAPPORTIONMENT. [Cases: Schools ¢>32. it. — Hed gett. Pl. gittin. See rabbini 
:  GY.S. Schools and School Districts §§ 20, 23-26] — | 3rcePt it. —~ Also spelled gett. Pl. gittin, See rabbinical 
- ‘- gerrymander, vb. . ; 

get-up. See TRADE DRESS. 


delineational gerrymandering. iccramuanderm by 

varying the districts’ shape. © There are three 

kinds of delinextional gerrymandering: cracking 
: (or fracturing), packing, and stacking. See CRACK- 
; ING; PAGKING; STA\KING (2). 

institutional gerrymandering. Gerrymandering by 

means of varying the number of representatives 

per district. 


gersum (gor-sam). Hist. 1. Money paid for a thing; 
specif, compensation paid by a tenant to a superior 
on entering a holding; cressume. 2. A penalty or 
amercement paid for an offense. — spelled 
garsunnme; gersuma; gersume. 
gersumarius (jer-s[y]e-mair-ee-as), adj. Hist. Finable; 
liable to be fined at the discretion of a feudal superi- 
or. @ A villein who gave his daughter in marriage 
hee gersumarius — he was liable to pay a fine to the absolute gift. See inter vivos gift. 
; ; aoe : anatomical gift. A testamentary donation of a bodi- 
apes nati [German] Patents. See design patent ly organ or organs, esp. for transplant or for 
Byte t caf medical research. @ The procedures for making an 
gestational carrier. See surrogate mother (1) under anatomical gift are set forth in the Uniform Ana- 
MOTHER. tomical Gift Act, which has been adopted in every 
gestational mother. Sce birth mother under MOTHER. ra ee Dead Bodies €1. C.J.S. Dead Bodies 
_ gestational surrogacy. See suRROGACY. a at 
> gestational surrogate. See surrogate mother (1) under antenuptial gift. sae Pe iia tial gift. 
MOTHER. charitable gift. An inter vivus or testamentary do- 
{ gestio (jes-chee-oh), . [Latin] Roman law. 1. Behavior neon? rath eats Seat oF od for the paged 
+ or conduct. See GESTIO PRO HAEREDE. 2. The manage- DOVETE NSCB G Vaneeutent Or eancevon, We aot 


ment of a thing, esp. a transaction. See NEGOTIORUM vancement of religion, the promotion of health, 
arena governmental, or municipal purposes, and other 


gibbet (jib-it), n. Hist. A post with one-arm extending 
from the top, from which criminals are either exe- 
cuted by hanging or suspended after death as a 
waning to other potential offenders; a type of gal- 
ows. 


double gibbet. A 
from its top so 


gibbet law. See HALIFAX LAW. 


GIC. See guaranteed investment contract under INvEST- 
MENT CONTRACT, 


GIFT. abbr. GAMETE INTRAFALLUPIAN TRANSFER. 


gift, n. 1. The voluntary transfer of property to anoth- 
er without compensation. [Cases: Gifts €=1.] 2. A 
thing so transferred. — gift, vb. 


ibbet with two arms extending 
at it resembles a capital “T.” 


gestio pro haerede (jes-chee-oh proh her-a-dee). [Latin 


“behavior as heir") Roman & Hist. Scots law. An 
appointed heir's conduct (such as selling or leasing 
the decedent's property) that indicates the heir's 
intent to receive the inheritance and thereby take on 
the estate’s debts; behavior as an heir. — Also 
spelled gestio pro herede. 


- gestor (jes-tor), n. [Latin] Roman law. 1. One who 


| 
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carries on a business. 2, NEGOTIORUM GESTOR. PI. 
geslores. 


gestu et fama (jes-t[y]oo et fay-ma). [Latin “demeanor 


and reputation"} Hist. A writ used by a person who 
had been imprisoned because of a poor reputation 
in the community to gain release from jail pending 


purpors the accomplishment of which is beneficial 
to the community. Restatement (Second) of Trusts 
§ 368 (1959). © When the beneficiary is a religious 
organization or the gift is intended for a religious 
purpose, it is sometimes also termed a pious gift. 


class gift. A gift to a group of persons, uncertain in 
number at the time of the gift but to be ascer- 
tained at a future time, who are all to take in 
definite proportions, the share of each being de- 
pendent on the ultimate number in the group. 
“The class gift is to ‘children,’ ‘issue,’ ‘heirs,’ ‘broth- 
ers ait sisters. ‘Aleces and nephews," ‘ dren,” A 
class gift Is one In which the donor Intends to benefit a 
proup. oa Class of persons, as distinguished from specific 
individuals; the class gift donor fs sald to be ‘group-mind- 
ed.’ The class gift is one in which the donor Intends that the 


gift deed 


number of donees, from the time of the detivary of the 
instrument of gift In the case of the Inter vivos gift, or from 
tha time of the execution of the will in the case of the 
testamentary gift, Is oy bree way be In- 
crease of , or by way ease only, or by way 

circumstances of the 


of decrease , depending on 
By tated oo eee Haskell, Preface to 
in Land and Future Interests 136 (2d ed. 1984). 
completed gift. A gift that is no longer in the 
donor's possession and control. @ Only a complet- 
ed gift is taxable under the gift tax. 


"gift causa mortis (kaw-za mor-tis). A gift made in 
contemplation of the donor’s imminent death. ¢ 
The three essentials are that (1) the gift must be 
made with a view to the donor's present illness or 
peril, (2) the donor must actually die from that 
illness or peril, without ever recovering, and (3) 
there must be a delivery. Even though causa mortis 
is the more usual word order in modern law, the 
correct Latin phrasing is mortis causa — hence gift 
mortis cause. — Also termed donatio causa mortis; 
donatio mortis causa; gift in contemplation of death; 
transfer in contemplation of death. See CONTEMPLATION 
or peatu. [Cases: Gifts 53-68.] 

“{Gifts causa montis) are conditional, ike legacies; and it is 
essential to them that the donor make them in his last 
illness, or In contemplation and ex; ion of death; and 
with reference to their effect after his death, thay are good, 
notwithstanding a previous will; and-{f-he recovers, the gift 
becomes void.” 2 James Kent, Commentaries on American 
Law *444 (George Comstock ed., 11th ed. 1866). 


“A ‘gift causa mortis’ ... is testamentary, and #t 's similar to « 


testamentary disposition in the respect that there remains 
with the donor the power to revoke the gift until his dsath. 
In some respects, a gift causa mortis may be said to 
resemble a contract, for mutual consent and the concurrent 
will cf both parties ara n to the validity of the 
transfer.” 38A C.J.S. Gifts § 85, at 276-77 (1886). 


gift in contemplation of death. See gift causa mortis. 
guft inter vivos. Sez inier vivos gift. 


gift in trust. A gift of legal title to property to 
someone who will act as trustee for the benefit of a 
beneficiary. 


gift over. A property gift (esp. by will) that takes 
etfect after the expiration of a preceding estate in 
the property (each as a life estate or fee simple 
determinable) <to Sarah for life, with gift over to 
Don in fee>. [Cases: Wills 614(2, 3). C.J.S. Wills 
§§ 1278, 1284~1285.] 


gift splitting. See split gift. 

gratuitous gift. A gift made without consideration, 
as most gilts are. ® Strictly speaking, the term 
looks redundant, but it answers to the donum gra- 
luitum of Roman law. 


inter vivos gift (in-tar vi-vohs or vee-vohs). A gift of 
personal property made during the donor's life- 
time and delivered to the donee with the intention 
of irrevocably surrendering control over the prop- 
erty. — Also termed gift inter vivos; Lifetime gift; 
absolute gift; voxatio inven vivos, [Cases: Gifts 
1-33.) 


Hfetime gift. Sve inter vivos gift. 
manual gift. Civil law. A gift of movable, tangible 


property, made by delivery without any formali- 
ties. La. Civ. Code art. 1539. 
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onerous gift (ohn-a-ras or on-a-ras). A gift made 
subject to certain conditions imposed on the recip- 
ient. 


pious gift. See charitable gift. 


prenuptial gift (pree-nap-shal). A gift of property 
from one spouse to another before marriage. @ In 
community-property states, prenuptial gilts are of- 
ten made to preserve the property's classification 
as separate ee: — Also termed anienuptial 
gift. (Cases: Husband and Wife ©250.] 


split gift. Tax. A gift that is made by one spouse to 
Ped person and that, for gift-tax pur es: both 
spouses treat as being made one-half by each 
spouse; a gift in which the spouses combine their 
annual gift-tax exclusions. @ A split gift, for exam- 
ple, is eligible for two annual exclusions of $10,000 
each, or a total of $20,000 for one gift. — Also 
termed rift-splitings gift-splitting election. See annual 
exclusion under Eexctusion..[Cases: Internal Reve- 
nue 4206.10. CJS. 
§§ 566-568.) 


substitute gift. A testamentary gift to one person in 
place of another who is unable to take under the 
will for some reasoi. — Also termed stbstitutional 
gif. 

taxable gift. A gift that, after adjusting for the 
annual exclusion and applicable deductions, is 
subject to the federal unified transfer tax. IRC (26 
USCA) § 2503. ([Cases: Internal Revenue 
4203.10, 4206.10. C.J.S. Internal Revenue 
§§ 559, 566-568.) 


testamentary eft (tes-ta-men-ta-rec or -iree). A gift 
made in a will. 


Internal — Revenue 


vested gift. An absolute gift. being neither condi- 
tional nor contingent, though its use or enjoyment 
might not occur until sometime in the future. 


gift deed. See prep. 


gift enterprise. 1. A scheme for the distribution of 
items by chance among those who have purchased 
shares in the scheme. (Cases: Lotteries €=3. C,J.S. 
Lotteries §§ 2-7, 11.) 2. A merchant's scheme to 
increase sales without lowering prices by giving buy- 
ers tickets that carry a chance to win a prize. @ Gift 
enterprises are regulated by state law. See Lorrery. 

gifting circle. See GIFTING CLUB. 

gifting club. A type of pyramid scheme or Ponzi 
scheme in which recruits make “gifts” of money to 
other club members with the expectation that future 
recruits will make “gifts” to the present recruits. @ 
Many gifting clubs limit membership to women. 
Club leaders usu. try to evade income-tax laws by 
claiming that the money paid in by a recruit is a tax- 
free “gift to a club member and warning new 
recruits not to expect “gifts” in the future. Some 
states forbid gifting clubs as illegal pyramid schemes. 
Other states hold that the clubs are illegal lotter- 
ies. — Also termed gifting circle; sisterhood; birthday 
club. See vONZ1 SCHEME, 


gift inter vivos. See inter vivos gift under Girt. 
gift in trust. See Girt. 
gift over. See cirr. 
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gift-splitting. See split giftunder curr. 


:  gift-splitting election. See split gift under Girt. 
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Gifts to Minors Act. See UNIFORM TRANSFERS TO MINORS 
ACT. ~ 


gift tax. See Tax. 
gift-tax exclusion. See annual exclusion under EXCLU- 
SION. 


gilda mercatoria (gil-da mar-ka-tor-ee-a). [Law Latin] 
Hist. A merchant guild; an incorporated society of 
merchants having exclusive trading rights within a 
town. 


gilour (gt-lar). (Law French] Hist. A guiler; a person 
who cheats or deceives. @ Gilour referred to a person 
who sold false goods, such as a person who sold 
pewter as silver. 


gilt-edged, adj. (Of a security) having, the highest 
rating for safety of investment; exceptiGnally safe as 
an investment. 


Ginnie Mae (jin-ee may). See GOVERNMENT NATIONAL 
MORTGAGE ASSOCIATION. 


GIPSA. abbr. GRAIN INSPECTION, PACKERS, AND STOCKYARDS 
ADMINISTRATION. 


girth (garth). [Old English] 1. A measure of length, 
equal to a yard. @ This term, which was used in 
Saxon and early English law, was taken from the 
circumference of a man’s body. 2. The area sur- 
rounding a church. 3. A place of sanctuary. 4. A 
band or aie that encircles the body of an animal to 
fasten something (usu. a saddle) to its back. 


gisement (jts- or jiz-mant). [Law French] Archaic. See 
AGISTMENT. : 


giser (ji-sor), vb. (Law French] Hil. (Of an action) to 
‘lie; to be capable of being brought as a suit in court. 
© This verb, in its inflected form gist, appeared in 
such phrases as ou assise ne gist point (“when an assise 
does not lie”), fe action bien gist (“the action well 
lies"), gist en le bouche (“it lies in the mouth”), and ces! 
action gist (“this action lies"). 


gisetaker (jis- or jrz-tav-kar). Archaic. See AGISTER. 


gist (jist). 1. The ground or essence (ofa legal action) 
<the gist of the crime>. 2. The main point <she 
skimmed the brief to get the gist of it>. © This noun 
derives from the Law French verb giser “to lie.” See 
GISER. 


give, vb. 1. To voluntarily transfer (property) to anoth- 
er without ik erage <Jack gave his daughter a 
car on her birthday>. 2. To confer by a formal act 
<the First Amendment gives all citizens the right to 
free speech>. 3. To present for another to consider 
<the witness gave compelling testimony before the 
jury>. 4. (Of a jury) to impose or award by verdict 
<the jury gave the defendant the death penalty> 
<the jury gave the plaintiff $1,000 in damages>. 


give bail, vb. ‘Io post security for one's appearance in 
court <the court ordered the accused to give bail in 
the amount of $10,000>. — Also termed post bail. 


give color, vi. Hist. To admit, either expressly or 
impliedly by silence, that an opponent's allegations 
appear to be meritorious. © In common-law plead- 
ing, a defendant's plea of confession and avoidance 


Globe election 


had to give color to the plaintiff's allegations in the 
complaint or the plea would be fatally defective. See 
COLOR (2). wie! 


- give, devise, and bequeath, vb. To transfer property 


by will <I give, devise, and bequeath all the rest, 
residue, and remainder of my estate to my beloved 
daughter Sarah>. © This wording has long been 
criticized as redundant. In modern usage, give ordi- 
narily suffices. See BEQUEST. : 


given name. See NAME. 


give way, vb. Maritime law. (Of a vessel) to deviate from 
a course, or to slow down, in accordance with navi- 
gation rules, so that a second vessel may pass with- 
out altering its course. [Cases: Collision €=29, 37. 
C.J.S. Collision §§ 4, 41, 43.) 
iving in ent. Civil law. The act of discharging a 

eaebt by ieivitig something to the creditor (with the 
creditor's consent) other than what was originally 
called for. La. Civ. Code art. 2655. @ The phrase is a 
translation of the French dation en patement and 
derives from the Roman datio in solutum. See DATION 
EN PALEMENT. Cf, ACCORD AND SATISFACTION. 


gladius (glay-dee-as), n. [Latin “sword”] Roman law. 
The emblem of the emperor's power, esp. the power 
to punish criminals. See Jus GLapu. 


glaive (glayv). Hist. A sword, lance, or horseman’s 
staff. @ The glaive was one of the weapons allowed in 
a trial by combat. 


glamour stock. See STOCK. 


glass ceiling. An actual or supposed upper limit of 
professional advancement, esp. for women, a3 a re- 
sult of pasar practices. [Cases: Civil Rights - 
©1164. C.J.S. Civil Rights §§ 35, 8%.] 


Glass-Steagall Act. A federal statute that. protects 
bank depositors by restrictiiig the securities-reliated 
business of commercial banks, we by prohibiting — 
banks from owning brokerage firms or engaging in 
the brokerage business. 12 USCA § 378. — Also 
termed Banking Act of 1933. 


glebae ascriptitii. See ADSCRITIGLEBAE. 


glebe (gleeb). (fr. Latin gleha “clod of earth’) 1. Roman 
law. The soil of an inheritance; an agrarian estate. © 
Servi addicti glebae (“slaves bound to the land”) were 
serfs attached to and passing with the estate. 2. 
Eccles. law. Land possessed.as part of the endowment 
or revenue of a church or ecclesiastical benefice. 


“Diocesan glebe land forms the largest section of ecclesias- 
tical conveyancing work by virtue of the large number of 

- glebe properties which are held in each diocese. Such land 
is governed paren by the Endowments and Glebe Mea- 
sure 1976 ... , which in technical terms defines ‘glebe land’ 
as ‘land vested In the incumbent of a benefice (when the 
benefice is full) as part of the endowments of the benefice 
other than peepee land’; and ‘diocesan giebe land’ as 
‘glebe land acquire Py a diocesan board of finance under 
any provision of this Measure and any other land acquired 
by such a board, being land which by virtue of, or of any 
enactment amended by, a provision of this Measure is to be 
held as part of the diocesan glebe land of the diocese.’” 
David Rees, Ecclesiastical Conveyancing 8 (1989). 


global fund. See MUTUAL FUND. 


Globe election. Labor law. The procedure by which a 
ie of employees is given the opportunity to 
ecide whether to be represented as a distinct group 


glos 


or to be represented as a part of a larger, existin 
unit. Globe Machine & Stamping Co., 3 NLRB 29 
(1937). — Also termed self-determination election. 


glos (glos), n. [Latin] Roman law. One's husband's 
sister. ; : 

gloss, n. 1. A note inserted between the lines or in the 
margin of a text to explain a difficult or obscure 
word in the text <this edition of Shakes 3 
works is bolstered by its many glosses on Elizabethan 
English>. 2. A collection of explanations; a glossary 
<the hornbook's copious gloss>. 3. (usu. pl.) A pro- 
nouncement about meaning; an interpretation <the 
statutory language needs no gloss>. 

glossators (glah-say-terz). (usu. cap.) A group of Italian 
jurisconsults who, from the 1ith to the [3th centu- 
ries, were primarily résponsible for the revival of the 
study of Roman law. @ They originally worked b 
glossing (that is, explaining in the margin) difficult 
or unclear passages, and gradually their writings 
blossomed into full-blown commentaries and discus- 
sions. See POsTGLOssATORS. a 


Gloucester, Statute of (glos-tar). Hist. A statute that 
allowed a successful plaintiff to recover costs in addi- 
tion to damages. @ The statute was enacted in Glou- 
cester. 6 Edw. 1, ch. 1 (1278). 


glove silver. Hist. Money given as an incentive or 
reward to a court officer, esp. money given by a 
sheriff to an assize official when no prisoners were 
left by the assize for execution. @ The name derives 
from the practice of giving money to servants, osten- 
sibly to buy gloves with. 


GM. abbr. Gebrauchsmuster. See uTiLTVY MODEL. 
GMI. abbr. GUILTY BUT MENTALLY ILL. 
GMT. abbr. GENETIC-MARKER TEST. 


GNMaA. abbr. GOVERNMENT NATIONAL MORTGAGE ASSOCIA- 
TION. 


GNP. abbr. GROSS NATIONAL PRODUCT. ' 
go bail, vb. Archaic. To act as a surety on a bail bond. 
Godbote. See Bore (2). 


God-gild. Hist. Money paid or something offered for 
the service of God; esp., a payment of money or a 
gift (for example, land) to a church. See FRANKAL- 
MOIN. 


godparent. Eccles. law. A person, usu. a close family 
friend or relative, who accepts a parent’s invitation 
to assume part of the responsibility for the religious 
education of a newly baptized child. @ Often, too, 
there is an understanding that the godparent would 
help support and rear the child if the parents were 
to die or become incapacitated. The spiritual par- 
ent-child relationship creates a canonical impedi- 
ment to marriage. — Also termed (more specifically) 
godmother; godfather, (in eccles. law) sponsor. 

God’s penny. Hist. Earnest money; a small sum paid 
on the striking of a bargain. — Also termed denarius 
Dei; earnest-penny; godpenny. See ARRa. 


“tt is among the merchants that the giving of eamest first 
_ ++. becomes a form which binds both buyer and seller Ina 
contract of sale. To all appearances this change was not 
accomplished without tha’ inlermediation of a religious idea: 
All over westam Europe the earnest becomes known aa the 
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God's penny or Ghost’s denarius caster 
Fredertck Pollock & Frederic W. Maltand, The History ot 
English Law Before tha Time of Edward | 208 (2d ed. 1889). 
go forward, vb. To commence or carry-on with the 
presentation of a case in court <after the lunch 
recess, the judge instructed the plaintiff to go for- 
ward with its case>. 


go hence without day. (Of a defendant to a lawsuit) to 
be finished with | proceecints without any fur- 
ther settings on the court’s calendar. @ Thus, a 
defendant who “goes hence without day’ succeeds 
in getting a case finally resolved, usu. by dismissal. 
e@ phrase derives from the Law French phrase 
aller sans jour, and over time defendants came to use 
it to request that the case against them be dismissed 
without the necessity of a.day in court. — Sometimes 
shortened to go without day; without day. See sine DIE. 


going-and-coming rule. 1. The principle that torts 
committed by an employee while commuting to or 
from work are generally outside the scope of em- 
ployment. (Cases: Master and Servant 9302.) 2. 
The principle that denies workers’-compensation 
benefits to an employee injured while commuting to 
or from work. (Cases: Workers' Compensation 
€719-755. = CJ.S. Workmen's Compensation 
§§ 431-432, 435-447.] 


going concern. A commercial enterprise actively en- 
gaging in business with the expectation of indefinite 
continuance. — Also termed going business. 


going-concern value. See VALVE (2). 


going price, n. The prevailing or current market 
value of something. See fair market value under value 
(2), 


going private. The process of changing a public cor- 
poration into a close corporation by terminating .he 
corporation's status with the SEC as a publicly held 
corporation and by having its outstanding publicly 
held shares acquired by a single shareholder or a 
small group. [Cases: Securities Regulation ¢=60.23.] 


going public. The process of a company’s rie stock 
to the investing public for the first time (after filing a 
registration statement under applicable securities 
laws), thereby becoming a public corporation. 
(Cases: Securities Regulation €°11.10-11.14. C.J.S. 
Securities Regulation §§ 8, 35-39, 45, 63.] 


going through the bar. Hist. A daily process in which 
the court would ask all barristers present whether 
they had motions to present. @ This practice, which 
ended in 1873, was conducted according to seniori- 
ty, except for the last day of a term, when the junior 
barristers were asked first. 


going to the country. Hist. The act of requesting a 
jury trial. @ A defendant was said to be “going to the 
country” by concluding a pleading with the phrase 
“and of this he puts himself upon the country.” 
Similarly, a plaintiff would conclude a pleading with 
the phrase “and this the plaintiff prays may be 
enquired of by the country.” — Also termed go éo the 
country. Cf. CONCLUSION TO THE COUNTRY. 


going value. See going-concern value under VAI.UE(2). 
going witness. See witness. 
gold bond. See Bonn (). 
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gold clause. A provision calling for payment in gold. @ 


Gold clauses, which are now void, were once used in_ 


contracts, bonds, and mortgages. 


golden handcuffs. Remuneration set at such a high 
level chat the employee earning it cannot leave the 
firm or company and receive commensurate pay 
elsewhere. ® As a result, the employee often ‘stays in 
the position even if it is otherwise unrewarding or 
unpleasant. . 


golden handshake. A generous compensation package 
offered to an employee, usu. as an inducement to 
retire or upon dismissal. ‘ 


golden parachute. An employment-contract provision 
that ts an upper-level executive lucrative sever- 
ance benefits — including long-term salary guaran- 
tees or bonuses — if control of the company changes 
hands (as by a pat ey Cf. Tin paracuute. (Cases: 
Corporations ¢=308(3). CJ.S. 
§§ 532-533, 536.) 
“Key executives may be provided with significant emptoy- 
ment contract clauses that are aipaered only by a change 
in the firm's contro! through a sale, merger, acquisition, or 
takeover. These contract are commonly termed 
golden parachutes, and they generally provide that Hf control 
over the employer's business occurs and the new manage- 
ment terminates the executive, additional compensation will 
be recelved.... Golden parachutes are useful In providing 
long-term Incentives for executives to enter industries In 
which takeover chances are above average. Generally, 
olden puacnites do not violate public policy.” Kurt H. 
eckar & H. Thomas Felix I!, Drafting and ovising Employ- 
ment Contracts § 3.33, at 84 (1991). 
golden rule. The principle that, in construing written 
instruments, a court should adhere to the grammati- 
cal and ordinary sense of the words unless that 
adherence would lead to some manifest absurdity; 
esp., in statutory construction, the [pre ae that if'a 
statute's literal meaning would lead to an absurd or 
unjust result, or even to an inconsistency within the 
statute itself, the statute should be interpreted in a 
way that avoids such a result or inconsistency. — 
Also terried Baron Parke's rule. Cf. assurDITY; MIS- 
CHIEF RULE; PLAIN-MEANING RULE; EQUITY-OF-THE-STATUTE 
Rute. (Cases: Statutes €181(2), 189. C.J.S. Statutes 
§§ 318, 324.) 
“[T]he ‘golden’ rule ... allows for a departure from the 
literal rule when the application of the statutory words in the 
ordinary sense would ve repugnant to or in with 
some other provision in the statute or even when it would 
. laad to what the court considers to be an apearshy: The 
usual consequence of applying the golden rule {s that 
words which are In the statute are ignored or words which 
are not there are read In. The scope of the golden mule Is 
debatable, particularly so far as the meaning of an ‘absurdi- 
a aaeaileaal Rupert Cross, Statutory Interpretation 14 
golden-rule argument. A jury argument in which a 
lawyer asks the jurors to reach a verdict by imagin- 
ing themselves or someone they care about in the 
lace of the injured plaintiff or crime victim. © 
ecause golden-rule arguments ask the jurors to 
become advocates for the plaintiff or victim and to 
ignore their obligation to exercise calm and reason- 
able judgment, these arguments are widely con- 
clemned and are considered improper in most states. 
(Cases: Trial 125(1). C.J.S. Trial §§ 320, 323.) 
goldsmiths’ notes. Hist. bankers’ cash notes; promis- 
sory notes given by bankers to customers as acknowl- 
edgments of the receipt of money. @ ‘This term 


-GGrporations ~ 


gocd falth 


derives from the London banking business, which 
originally was transacted by goldsmiths. . - 


gold standard. A monetary system in which currency 
is convertible into its legal equivalent in gold or gold 
coin. @ The United States adopted the gold standard - 
in 1900 and abandoned it in 1934. Cf. rarer stan. 
DARD. ; i 


good, adj. 1. Sound or reliable <a good investment>. 
2. Valid, effectual, and enforceable; sufficient under 
the law <good title>. 


good, n. See Goons. 
good and lawful fence. See LAWFUL FENCE. 


good and merchantable abstract of title. See assTRAcT 
OF TITLE. ; 


good and valuable consideration. See valuable consider- 
ation under CONSIDERATION (0). 


good and workmanlike. (Of a product or service) 
characterized by quality craftsmanship; constructed 
or performed in a skillful way or method <the 
house was built in a good and workmanlike man- 
ner>. 


good behavior. 1. A standard by which judges are 
considered fit to continue their tenure. (Cases: 
Judges 7. C.|.S. Judges §§ 21-24, 27-29.) 2. Or- 
derly conduct, which in the context of penal law 
allows a prisoner to reduce the time spent in prison. 
Cf. good time under Time. [Cases: Prisons 15; Sen- 
tencing and Punishment ©1966. C.J.S. Criminal Law 
§§ 1556, 1560-1562; Prisons and Rights of Prisoners 
§ 153.) 


good cause. See CAUSE (2). 

good cause shown. See good cause under CAUSE (2). 
good consideration. See CONSIDERATION (1). 

good deed. See DEED. 

good delivery. See pELivery. 


gocd faith, n. A state of mind consisting in (1) honesty 
in belief or purpose, (2) faithfulness to one’s duty or 
obligation, (3) observance of reasonable commercial 
standards of fair dealing in a given trade or business, 
or (4) absence of intent to defraud or to seck uncon- 
scionable advantage. — Also termed bona fides. Cf. 
BAD FAITH. — good-faith, adj. . 


“The phrase ‘good faitir' is used In a variety of contexts, 
and Its meaning varies somewhat with the context. Good 
faith performance or enforcement of a contract emphasizes 
faithfulness to an agreed common purpose and consistency 
with the justified expectations of the other party; it excludes 
a variety of types of conduct characterized as Involving ‘bad 
faith’ because they violate community standards of decen- 
cy, faimess or reasonableness. The appropriate remedy for 
a breach of the duty of good faith also varies with the 
circumstances." Restatement (Second) of Contracts § 205 
cmt. a (1979). 


“[GJood faith is an elusive idea, taking on different mean- 
ings and emphases a3 we move from one context to 
another — whather the particular context is suppiled by the 
type of fegal system (a.g., common law, civilian, or hybrid), 

19 type of contract (e.g., commercial or consumer), or the 
nature of the subjéct matter of the contract (e.g., insurance, 
employment, sale of goods, financial services, and so on).” 
Roger Brownsword et al., “Good Frith In Contract,” in 
Good Faith in Contract: Concept and Context 1, 3 (Roger 
Brownsword ed., 1999). 


good-faith bargaining 


good-faith bargairing. Labor law. Negotiations be- 
tween an employer and a representative of employ- 
ees, usu. a union, in which both parties meet and 
confer at reasonable times with open minds and with 
a view to reaching an agreement. @ The National 
Labor Relations Act requires good-faith bargaining, 
and failure’to bargain in good faith is considered an 
unfair labor practice. 29 USCA §§ 151-169. See un. 
FAIR LABOR PRACTICE. ([Cases: Labor Relations 
388.2.) , : 


good-faith exception. Criminal procedure. An exception 
to the exclusionary rule whereby evidence obtained 
under a warrant later found to be invalid (esp. 
because it is not supported by probable cause) is 
nonetheless admissible if the police reasonably relied 
on the notion that the warrant was valid. ¢ The 
good-faith exception was adopted by the Supreme 
Court in United States v. Leon, 468 U.S. 897, 104 S.Ct. 
3405 (1984). (Cases: Criminal Law €=394.4(6). C.J.S. 
Criminal Law §§ 782~785.] 


good-faith improver. A person who makes improve- 
ments to real property while actually and reasonably 
believing himself or herself to be the owner or lawful 
occupant. @ The improver may be entitled to recover 
the value of the improvements from the true owner 
or to remove them. See IMPKOVEMENT. 


good-faith margin. See MARGIN. 


good-faith purchaser. See bona fide purchaser under 
PURCHASER (1). 


good health. Insurance. A state of reasonable healthi- 
ness; a state of health free from serious disease. @ 
Good health, a splat often appearing in life-insur- 
ance policies, does not mean perfect health. — Also 
termed sound health. (Cases: Insurance ©1758, 
3003(8). C.J.S. Insurance § 314.1 
“As used in policies of insurance, there is no material 
Gifference between the terms ‘sound health’ and ‘good 
heatth,’ and generally it appears that the two terms are 
considered to apts ok ous. Such expressions are com- 
paste terms, the rule followed generally Is that the 
‘erm ‘good health’ or ‘sound health, when used in an 
Insurance contract, means that be ap oar has no grave, 


important, or serious disease, and is from any allment 
that affects the general soundness or 
ness of his system.” 43 Am. Jur. 2d insurance § 1061, at 


1069 (1882). 

good jury. See special jury under jury. 

good moral character, n. 1. A pattern of behavior that 
is consistent with. the community's current ethical 
standards and that shows an absence of deceit or 
morally reprehensible conduct. @ An alien seeking to 
be naturalized must show good moral character in 
the five years preceding the petition for naturaliza- 
tion. (Cases: Aliens €62(5). CJ.S. Aliens 
$§ 287-292.) 2. A pattern of behavior conforming to 
a profession's. ethical standards and showing an ab- 
sence of moral turpitude. © Good moral character is 
usu. a requirement of persons applying to practice a 
profession such as law or medicine. (Cases: Licenses 
20. CJS. Architects §§ 4, 7; Licenses §§ 39-41.] 


good offices. Intl law. The involvement of one or 
more countries or an international organization in a 
dispute between other countries with the aim of 
contributing to its settlement or at least easing rela- 
tions between the disputing countries. 
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good of the order. Parliamentary law. A time sched- 


uled, usu. late in a meeting, for informal announce- 
ments, comments, and suggestions that do not seek 
the meeting’s immediate action. — Also termed gen- 
eral good and welfare; open forum; open microphone. 


Goodright. Hist. A name sometimes used as a fictitious 


plainuff in an ejectment action. @ “John Doe” was 
used more frequently. — Also termed Goudtille. Cf. 


JOUN DOE. ; 
goods. 1. Tangible or movable personal property oth- 


er than money; esp., articles of trade or items of 
merchandise <goods and services>. ® The sale of 
goods is governed by Article 2 of the UCC. (Cases: 
Sales @10. C.J.S. Sales §§ 12-16.) 2. Things that 
have value, whether tangible or not <the impor- 
tance of social goods varies from society to society>. 

“‘Goods’ means all things {including Spacey manufac- 

tured goods) which are movable at the time of Identification 


te the contract for sale other th... che money in which the 
gs to be pald, Investment securities (Article 8) and 


tn action. 'Goods’ also includes the unbom of 
animals and growing aoe and other identified things 
attached to realty as di bed in the section on goods to 
bs severed, from realty (Section 2-107)." UCC § 2-105(1). 
bulky goods. Goods that are obviously difficult to 
move because of their nature, their number, or 
‘their location. 


ca, goods. Goods (such as equipment and ma- 
chinery) used for the production of other goods or 
services. — Als > termed industrial goods. 

consumer goods. Goods bought or used primarily 
for personal, family, or household purposes, and 
not for resale or for producing other goods. UCC 
§ 9-102(a)(23). [Cases: Secured Transactions $15. 
C.J.S. Secured Transactions § 14.) 


customers’ goods. Insurance. Goods ua ite to the 
customers of a soy eurane policyholder; 
goods held by a policyholder as a bailee. 


distressed goods. Gocds sold at unusually low 
prices or at a loss. 


durable goods. Consumer goods that are designed 
to be used repeatedly over a long period, such as 
automobiles and personal computers.. — 
termed durables; hard goods. 


fungible goods (fan-ja-bal). Goods that are inter- 
changeable with one another; goods that, by na- 
ture or trade usage, are the equivalent of any 
other like unit, such as ‘coffee or grain. UCC 
§ 1-201(b)(18). 


future goods. Goods that will come into being, such 
as those yet to be manufactured; goods that are 
not both existing and identified. © A purported 
present sale of future goods or any interest in 
them operates as a contract to sell. UCC 
§ 2-105(2). 

gray-market goods. See PARALLEL. IMPORTS. 

hard goods. See durable gous. 


household goods. Goods that are used in connec- 
tion with a home. © This term usu. arises when a 
warehouser claims a lien on what he or she asserts 
are “household” goods. According to the UCC, a 
warehouser may claim a lien on a depositor’s 
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furniture, furnishings, and personal effects that 
are used in a dwelling. UCC § 7-209(3)(b). 


industrial goods. See capital goods. 


mobile goods. Goods that are normally used in 
more than one jurisdiction (such as shipping con- 
tainers and road-construction machinery) and that 
are held by the debtor as equipment or leased by 
the debtor to others. ® Under previous drafts of 
the Uniform Comniercial Code, the procedure for 
perfecting a security interest in mobile goods was 
generally defined by the law of the state where the 
debtor is located. The current UCC does not dis- 
tinguish mobile goods. 


nonconforming goods. Goods that fail to meet con- 
tractual specifications, allowing the buyer to reject 
the tender of the goads or to revoke their accep- 
tance. UCC §§ 2-601, 2-608. See PERFECT-TENDER 
RuLE. (Cases: Sales 119, 166(1). C.Ji% Sales 
8§ 176, 182, 194, 199-202.] 


ordinary goods. Goods that are anything other 
than mobile goods, minerals, or goods covered by 
a certificate of title. ¢@ The current UCC does not 
distinguish between ordinary and mobile goods. 
(Cases: Secured Transactions 14. C.J.S. Secured 
Transactions § 13.] 


prize goods. Goods captured at sea during war- 
time. 


soft goods. Consumer goods (such as clothing) that 
are not durable goods. 


Good Samaritan doctrine (sa-mar-i-tan). Torts. The 
principle that a person who is injured while pa 
ing to aid another in imminent danger, and who 
then sues the one whose negligence created the 
danger, will not be charged with contributory negli- 
gence unless the rescue attempt is an unreasonable 
one or the rescuer acts unreasonably in performing 
the attempted rescue. Cf. EMERGENCY DOCTRINE; RES- 
CUE DOCTRINE, LOST-CHANCE DOCTRINE. [Cases: Negli- 
gence $510(3). C.J.S. Negligence §§ 240, 317.] 

good-samaritan law. A statute that exempts from lia- 
bility a person (such as an off-duty physician) who 


voluntarily renders aid to another in imminent dan- ° 


ger but negligently causes injury while rendering the 
aid. @ Some form of good-samaritan legislation has 
been enacted in all 50 states and in the District of 
Columbia. — Also written Good Samaritan law. — 
Also termed good-samaritan statute. Cf. GOOD SAMARITAN 
boctrine. (Cases: Health €@769; Negligence 284. 
CJ.S. Negligence § 87.] oo 
“The so-called ‘Good Samaritan Statutes’ ... do not _re- 
quire aid to be given. They merely encourage doctors to 
stop and give ald to strangers in emergency situations by 
providing that no physician who in gocd faith renders such 
ald s' be flable in civil damages as a result of acts or 
omissions In rendering such aid. Some states have enacted 
statutes that require a person who is able to do so with no 
Haglcogd or oe to a oh eT to get a7 halg-ee! side 
grave phy: harm.” Rollin M. ins 
Ronald N Boyes Criminal Law 661 (3d ed. 1982). 
goods and chattels (chat-olz), x. Loosely, personal 
property of any kind; occasionally, tangible personal 
property only. — Also termed goods and effects; goods 
and merchandise. 


government 


good-soldier defense. An excuse theory based on the 
assertion that a defendant was following orders, esp. 
of a military or corporate superior. @ The term is a 
derisive label rather than a valid defense. Following 
‘an order does not relieve a defendant of responsibil- 
ity for wrongful acts unless there are circumstances 
that would amount to coercion. 


good time. See TIME. 
good title. See TITLE (2). 


goodwill. A business’s reputation, patronage, and oth- 
er intangible assets that are considered when ap- 
praising the business, esp. for purchase; the ability to 
earn income in excess.of the income that would be 
expected from the business viewed as a mere collec- 
tion of assets. © Because an established business's 
trademark or servicemark is a symbol of goodwill, 
trademark infringement is a form of theft of good- 
will. By the same token, when a trademark is as- 
signed, the goodwill that it carries is also assigned. — 
Also written good will. Cf. going-concern value under 
VALUE (2). [Cases: Good Will S=1-2.] 
Brazen is only another name for reputation, credit, 


, fair name, retiability." H D. Nims, The Law of 
Unfair Competition and Trade-Marks 36 (1929). 


“Good will is to be distinguished from that element of value 
referred to variously as going-concem value, going value, or 
going business. ough some courts have stated that the 

erence Is merely technical and that it is unimportant to 
attempt to separate these intangibles, it is generally held 
that going-concem vatue ts that which inheres in a plant of 
ora ieee "iach business.” 38 Am. Jur. 2d Good Will § 2, at 


goose case. See WHITEHORSE CASE. 


goosehorn, n. Slang. A bawdy house; a house of prosti- 
tution. See DiSORDERLY HOUSE. 


gore (gor), x. 1. Hist. A small, narrow slip of land. 2. A 
small (often triangular) piece of,land, such as may be 
left between surveys that do not close. 3. In some 
New England states (such as Maine and Vermont), a 
county's subdivision that has little population and 
thus is not organized as a town. 


Gothland sea laws. Sce Lavws OF Visby. 


go to protest. (Of commercial paper) to be dishonored 
by nonpayment or nonacceptance <the draft will go 
to protest>. See DISHONOR (1), PROTEST (2). 


go to the country. See GOING TO THE COUNTRY. 


govern, vb. (Of a precedent) to control a point in issue 
<the Smith case will govern the outcome of the 
appeal>. 

governing bpdy. 1. GOVERNMENT (2). 2. A group of (esp. 
corporate) officers or persons having ultimate con- 
trol <the board of directors is the governing body of 
XYZ, Inc.>. 


governing document. See poUUMENT. 


government. 1. The structure of principles and rules 
determining how a state or organization is regulat- 
ed. 2. The sovereign power in a nation or state. 3. 
An organization through which a body of people 
exercises political authority; the machinery by which 
sovereign power is expressed <the Canadian gov- 
ernment>r@ In this sense, the term refers collective- 
ly to the political organs of a country regardless of 


government agency 


their function or level, and regardless of the subject 
matter they deal with. Cf. NATION; STATE. 


central government. See federal government (1). 


de facto government (di fak-toh). 1. A government 
that has taken over the regular government and 
exercises sovereignty over a nation. 2. An indepen- 

~ dent government established and exercised by a 
group of a country’s inhabitants who have separat- 
ed themselves from the parent state. — Also 
termed government de facto. 


de pete government. A functioning government that 
is legally established. — Also termed government de 
jure. 


federal government. 1. A national government that 
exercises some degree of control over smaller po- 
litical units that have surrendered some degree of 
power in exchange for the vient to participate in 
national political matters. — Also termed (in feder- 
al states) central government. 2. The U.S. govern- 
ment. — Also termed national rnment. [Cases - 
United States G1. C.J.S. United States §8§ 2-3.) 


government de facto. See de facto government. 
government de jure. See de jure government. 


local government. The government of a particular 
lecality, such as a city or county; a governing body 
at.a lower level than the state government. @ The 
term includes a school district, fire district, trans- 
portation authority, and any other special-purpose 
district or authority. — Also termed municipal gov- 
ernment. (Cases: Municipal Corporations ¢6. 
C.J.S. Municipal Corporations § 12.] 

mixed government. A [pada containing a 
blend of forms, as in democracy and munarchy. 


municipal government. See local government. 


national government, 1. NATIONAL GOVERNMENT. 2. 
See fe government (2). 

r ry government. Hist. A government grant: . 
ed by the Crown to an individual, in the nature of 
a feudatory principality, with powers of legislation 
formerly belonging to the owner of a county pala- 
tine. Cf. COUNTY PALATINE. 


provisional government. A government temporarily 
established to govern until a permanent one is 
organized to replace it. 


republican government. A government in the re- 
publican form; specif., a government by represen- 
’ tatives chosen by the people. 


state government. The government of a state of the 
United States. [Cases: States 1. C.].S. States §§ 2, 
16.] 


4. The executive branch of the U.S. government. 5. 
The prosecutors in a given criminal case <the gov- 
ernment has objected to the introduction of that 
evidence>. 6. An academic course devoted to the 
study of government; political science <Bridges is 
enrolled in Government 101>. 


government agency. See AGENCY (3). 


government-agency defense. Torts. An affirmative de- 
fense that immunizes a contractor from liability 
upon proof that the contractor acted on the govern- 


_ tionship. See Yea: 
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ment's behalf as an agent or as a government officer. 
® This defense is extremely limited because of the 
difficulty of establishing the government-agent rela- 
v. W.A. Ross Constr. Co., 309 
U.S. 18, 20-22, 60 S.Ct. 415, 414-15 (1940). Cf Gov. 
ERNMENT-CONTRACTOR DEFENSE; CONTRACT-SPECIFICATION 
DEFENSE, 


government-agency security. See government security 
under security. ee ; 


government agent. See aGENT (2). 
governmental act. See GOVERNMENTAL. FUNCTION. 
governmental activity. See GOVERNMENTAL FUNCTION. 


governmental employee benefit plan. See governmental 
plan under EMPLOYEE BENEFIT PLAN. 


governmental enterprise. See ENTERPRISE. 


governmental function. Torts. A government agency’s 
conduct that is expressly or impliedly mandated or 
authorized by constitution, statute, or other law and 
-that is carried out for the benefit of the general 
public. ® Generally, a governmental entity is im- 
mune from tort liability for governmental acts. — 
Also termed governmental act; governmental activity. See 
PUBLIC-FUNCTION TEST. Cf. PROPRIETARY FUNCTION. 
(Cases: Municipal Corporations €7724. C_J.S. Munic- 
tpal Corporations § 664.} 


hand, ff the city operates a local electric or water company 
for which fee ue charged, this tooks very much like pivate 
en and Is usually considered proprietary.... The 
difficult distinction between governmental and proprietary 
functions is even more troubling where the city’s conduct 
Soran rip hed of function he polo sa example, 
° on of a san sewer mai jeamed governmen- 
tal, but operation of a storm cower be deemed 

.” W. Page Keston at al., Prosser and Keeton on the Law 
of Torts § 131, at 1053-54 (5th ed. 1884). 


governmental-function theory. Constitutional law. A 
principle by which private conduct is characterized 
as state action, esp. for due-process and equal-pro- 
tection purposes, when a private party is exercising a 
public function. © Under this theory, for example, a 
political party (which is a private entity) cannot 
exclude voters from primary elections on the basis of 
race. — Also term oat ction rationale. [Cases: 
Civil Rights €71320(4, 7); Constitutional Law 
$213(4), 254(4). C.J.S. Civil Rights §§ 92-94; Consti- 
tutional Law §§ 705, 739, 954~958.] 


governmental immunity. See sovereign immunity under 
IMMUNITY (1). 


governmental instrumentality. A constitutionally or 
legislatively created agency that is immune from 
certain kinds of liability, as for taxes or punitive 
damages. [Cases: United States €53. C.J.S. United 
States §§ 83, 88-95.] 


governmental-interest-analysis technique. See INTER- 
EST-ANALYSIS TECHNIQUE. 


governmental plan, See EMPLOYEE BENEFIT PLAN. 
governmental secret. See STATE SECRET. 
governmental trust. See Trust. 
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governmental unit. A subdivision, agency, depart- 
ment, county, parish, municipality, or other unit of 
the government of a country or a state. © The term 
includes an organization with a separate corporate 
existence only if the organization can legally issue 
debt obligations on which interest is exempt from 
income taxation under national law. UCC 
§ 9-102(a)(45). [Cases: Municipal Corporations @6. 
CJ.S. Municipal Corporations § 12.) 


government-annuity society. Hist. One of several or- 
ganizations formed in England to enable the work- 
ing class to provide for themselves by purchasing, on 
advantageous terms, a government annuity for life 
or for a term of years. 


government bond. See savings bond under BOND (3); 
government security under SECURITY. 


government contract. See CONTRACT. 


government-contractor defense. An affirmative: de- 
fense that immunizes a government contractor from 
civil liability under state law when the contractor 
complies with government specifications. @ Immuni- 
zation is extended when two conditions are satisfied: 
(1) the supplier warned the government about any 
dangers presented by the goods about which the 
supplier had knowledge but the government did 
not, and (2) the government itself is immune from 
liability under the Feres doctrine. Essentially, this 
federal common-law defense, which has been ap- 
pice in cases of negligence, strict liability, and 
reach of warranty, extends sovereign immunity 
over the contractor. The leading case on this defense 
is Boyle v. United Techs. Corp., 487 U.S. 500, 108 S.Ct. 
2510 (1988). — Also termed Boyle defense; government- 
contract defense; government-contract-specification defense; 
(in military context) military-coniract defense. See FERES 
DOCTRINE. Cf. GOVERNMENT-AGENCY DEFENSE. [Cases: 
Aviation 13; Products Liability 26. C_J.S. Aero- 
nautics and Aerospace §§ 125-135; Products Liability 
§§ 44, 48.] 


government-contract-specification defense. See Gov- 
ERNMENT-CONTRACTOR DEFENSE. 


government-controlled corporation. See quasi-govern- 
mental agency under AGENCY (3). 


government corporation. See public corporation (3) un- 
der CORPORATION. : 


government de facto. See de facto government under 
GOVERNMENT. 


government de jure. See de jure government under Gov- 
ERNMENT. 


government enterprise. See governmental enterprise un- 
der ENTERPRISE, 

government immunity. See sovereign immunity under 
IMMUNITY (1). 


government-in-exile. An individual or group of indi- 
viduals residing in a foreign country while (1) claim- 
ing supreme authority over a country, (2) being 
recognized by the hosting country as the supreme 
authority over that other country, and (3) being 
organized to perform and actually performing some 
acts of state on behalf of the home country. 


government insurance. See INSURANCE. 


grace period 


government land. See public land under LAND. 


Government National Mortgage Association. A feder- 
‘ally owned corporation in the. U.S. Department of 


Housing and Urban Development responsible for . 


guaranteeing mortgage-backed securities composed 
of FHA-insured or VA-guaranteed mortgage loans. @ 
The Association purchases, on the secondary market, 
residential mortgages originated by local lenders; it 
then issues federally insured securities vacked by 
these mortgages. — Abbr. GNMA. — Also termed 
Ginnie Mae. (Cases: United States €53(9).] 


government of laws. The doctrine that government 
must operate according to established, consistent 
legal pees and not according to the interests of 
those who happen to be in power at a given time; 
_esp., the doctrine that judicial decisions must be 
based on the law, regardless of the character of the 
litigants or the personal predilections of the judge. 

government plan. See governmental plan under emPLoy- 
EE BENEFIT PLAN. 


Government Printing Office. An office in the legisla- 
tive branch of the federal government responsible 
for printing and distributing congressional publica- 
tions and publications of other agencies of the Unit- 
ed States government. @ The Office is supervised by 
the Congressional Joint Committee on Printing. It 
began operating in 1860. — Abbr. GPO. 


government secret. See STATE SECRET. 


government-securities interdealer broker. See RRo- 
KER. 


government security. See sect'RITY. 
government survey. See SURVEY. 


government-survey system. A land-description meth- 
od that divides the United States into checks or 
tracts of ground, which are further broken down 
into smaller descriptions, such as metes and bounds. 


government tort. See TORT. 


governor. The chief executive official of a U.S. state. @ 
Governors are elected and usu. serve a two- or four- 
year term. ([Cases: States 94]. C.J.S. States 
§§ 88-90, 130-131.) 


go without day. See GO HENCE WITHOUT DAY. 


GPARM. See graduated-payment adjustable-rate mortgage 
under MORTGAGE. . 


GPO. abbr. GOVERNMENT PRINTING OFFICE. 


grab law. The various means of debt collection involv- 
ing remedies outside the scope of federal bankruptcy 
law, such as attachment and garnishment; aggressive 
collection practices. (Cases: Attachment S=1; Gar-. 
nishment 1. C.J.S. Altachment §§ 2-4, 7.] 


grace period. 1. A period of extra time allowed for 
taking some required action (such as making pay- 
ment) without incurring the usual penalty for being 
late. @ Insurance policies typically provide for a 
Sag riod of 30 days beyond the premium’s due 
ate, during which the premium may be paid with- 
out the policy being canceled. And Article 9 of the 
UCC provides for a ten-day grace period, after the 
collateral is-received, during which a purchase-mon- 
ey security interest must be perfected to have priori- 


gradatim 
ty over any conflicting security interests. — Also 
termed days of grace; grace days. 2. Patents. The one- 


year interval allowed by the U.S. Patent Act between 
the time an invention is used in public, sold, offered 
for sale, or disclosed in a publication and the time 
the inventor applies for a patent. @ Most countries 
follow the doctrine of absolute priority and do not 

’ allow a grace period. — Sometimes shortened to 
grace. Cf. STATUTORY Bag; absolute novelty under NOVEL- 
TY. 

gradatim (gra-day-tem), adv. [Latin] Roman law. Grad- 
ually; by successive degrees of pecneraag © Grada- 
tim refers to the step-by-step admission of successors 
when there is no heir next in line. See Grapus «). 


grade, n. Criminal law. An incremental step in the scale 
of punishments for offenses, based on a particular 
offense’s seriousness <several grades of murder>. 
See DzGreez (2). 


graded offense. See OFFENSE (1). 


grading. The fixing of a criminal offense at a level of | 
seriousness, such as first degree, second degree, or ‘|: 


third degree (in reference to a felony), or Class A, 
Class B, or Class C (in reference to a misdemeanor). 
See DEGREE OF CRIME. 


gradual method. An intestate-inheritance scheme that 
gives priority to relatives who are nearest in degree 
of consanguinity. @ This method dates back to the 
English Statute of Distributions (1670). Cf. paRENTEL- 
IC METHOD; UNIVERSAL INHERITANCE RULE. 


graduated lease. See Lease. 


graduated-payment adjustable-rate mortgage. See 
MORTGAGE. 


graduated-payment mortgage. See MORTGAGE. « 
graduated tax. See Tax. 


gradus (gray-das), n. [Latin “step”] 1, Roman law. A 
step or degree in the familial relationship. © The 
term identified a position in the order of succession 
under a will. 2, Hist. A degree, rank, or grade; 
specif., the rank of a master-in-chancery or a ser- 
jeant-at-law. 


graffer (graf-er). Hist. A notary or scrivener. — Also 
termed graffarius. 


ium (graf-ee-em). Hist. A register or cartulary of 
deeds and other documents establishing title to 
property, esp. real property. — Also spelled graftum. 
grafio (gray-fee-oh). [Law Latin] Hist. 1. A baron; a 
viscount. @ A grafio was inferior to a count. 2, A 
fiscal judge, responsible for collecting taxes and 
fines. © The term was chiefly used among early 
European nations. 


graft, n. 1. The act of taking advantage of a position of 
trust to gain money or property dishonestly; esp., a 
public official’s fraudulent acquisition of public 
funds. 2. Money or property gained illegally or 
unfairly. ; . 

Graham factors. Patents. A three-part test for deter- 
mining obviousness under § 103 of the Patent Act of 
1952, ooking at (1) the scope and content of the 
prior art, (2) the differences between the prior art 
and the patent claims, and (3) the level of ordinary 
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skill in the pertinent art. Graham v. John Deere Co. of 
Kansas City, 383 U.S. 1, 86 S.Ct. 684 (1966). See Non. 
opviousness. [Cases: Patents 16. C.J.S. Patents 
§ 68.) 


grainage. Hist. A duty consisting of one-twentieth of 
the salt imported by an alien into London. — 


: Grain Inspection, Packers, and Stockyards Adminis- 


tration. An agency in the U.S. Department of Agri- 
culture responsible for helping to market meat, ce- 
reals, and related agricultural products, and for 
promoting fair trade practices. — Abbr. GIPSA. 


grain rent. See crop rent under RENT (1). 
grammatical interpretation. See iIntERPRETATION. 


granatarius (gran-a-tair-ce-as). [Law Latin] Hist. An 
officer in charge of a granary, esp. one in charge of 
a religious house's granary. 


grand, adj. Of or relating to a crime involving the 
theft of money or property valued more than a 
statutorily estabtished ; amount, and therefore consid- 
ered more serious than those involving a lesser 
amount <grand theft>. See grand larceny under Lr. 
ceny. Cf. petty. (Cases: Larceny 23. C.].S. Larceny 
§§ 60(1, 2, 3), 61-65.) 


grand assize. See assize (6). 
grand bill of sale. See siti (7). 
grand cape. See cape magnum under care. 


grand coutumier de et duché de Normundie (gron 
koo-t{y]oo-myay de pay ay da-shay de nor-man- 
dee). [French] Hist. A collection of the common or 
customary laws of the Duchy of Normandy. @ The 
code was probably compiled in the 13th century, 
and it still remains the law of Jersey, except to the 
extent that it has been modified by later legislation 
aud judicial decisions. See CLAMEUR DE HARO. 


Grand Day. English law. i. Hist. One of four holy days 
on which the courts are not in session. ® Each of the 
four court terms had a Grand Day. The four Grand 
Days were Candlemas Day (February 2), Ascension 
Day (March 25), St. John the Baptist Day (June 24), 
and All Saints’ Day (November 1). The Inns of Court 
and of Chancery ceremoniously observed each 
Grand Day. 2. A day in each term on which the 
Benchers of the Inns of Court host ceremonial din- 
ners in their halls. See BENCcHER. Cf. TERM (6). 


grand distress, See DISTRESS. 


grandfather, vb. To cover (a person) with the benefits 
of a grandfather clause <the statute sets the drink- 
ing age at 21 but grandfathers those who are 18 or 
older on the statute's effective date>. 


grandfather clause. 8. Hist. A clause in the constitu- 
tions of some Southern states exempting from suf- 
frage restrictions the descendants of men who voted 
before the Civil War. 2. A provision that creates an 


- exemption from the law's effect for something that 


existed before the law’s effective date; specif., 4 
statutory or regulatory clause that exempts a class of 
persons or transactions because of circumstances ex- 
isting before the new rule or lation takes effect. 
(Cases: Statutes @228. CJS. Hatutes §§ 370-372.} 
3. In a government contract, a provision that immu- 
nizes the contractor against any changes in federat 
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law that would otherwise adversely affect the con- 
tract. @ For example, the government may promise 
‘to cover any increased costs that arise from a change 
in the law, even though the contractor would bear 


them for any other reason. 4. In a construction © 


contract, a general and inclusive provision that 
makes a party responsible-for dealing with risks, 
whether expected or unexpected. 


grand inquest. See INQUEST. 
: grand juror. See juROR. 


grand jury. A body of (often 23) people who are 
chosen to sit permanently for at least a month — 
and sometimes a year — and who, in ex parte 
Seige decide whether to issue indictments. 
e Fed. R. Crim. P. 6. © If the grand jury decides 
that. evidence is strong enough to hold a suspect for 
trial, it returns a bill of indictment (a true bill) 
charging the. suspect with a specific crime. — Also 
termed accusing jury; presenting jury; jury of indictment. 
Cf. petit jury under jury. [Cases: Grand Jury €1.] 


for a charge exist and — p ide: —In 
that charge at the defendant's later criminal trial.” Frank W. 
Miller et al., Cases and Materials on Criminal Justice 
istration 846 (3d ed. 1986). 
additional grand jury. See special grand jury. 
investigative grand jury..A grand jury whose pri- 
mary function is to examine possible crimes and 
develop evidence not currently available to the 
prosecution. —‘Also termed investigatory grand jury. 


runaway grand jury. A grand jury that acts essen- 
tially in opposition to ihe prcsecuuon: as by per- 
versely failing’ to return an indictment that the 
prosecuuion has requested. 

screening grand jury. A hee jury whose primary 
function is to decide whether to issue an indict- 
ment. 

special grand jury. A. grand jury specially sum- 
moned, usu. when the regular grand jury either 
has already been discharged or has not been 
drawn; a grand jury with limited authority. — Also 
termed additional grand jury, extraordinary grand 
; jury. [Cases: Grand Jury 10) 

‘ Grand Jury Clause. The clause of the Fifth Amend- 
ment to the U.S. Constitution requiring an indict- 
ment by a grand jury before a person can be tried 
for serious offenses. 

. grand-jury witness. See witness. 

' grand larceny. See Larceny. 

grandparent application. See PATENT APPLICATION. 

_ grandparent rights. A grandfather's or grandmother's 
' rights in seeking visitation with a grandchild. © By 
statute in most states, in certain circumstances a 
grandparent may seek court-ordered visitation with 
a grandchild. Typically these circumstances include 
the death of the grandparents’ child (the child's 
parent) and the divorce of the child's parents. But 


grant 


the United States Supreme Court has held that the 
primary, constitutionally protected right of decision- 
making regarding association with a child lies with 
‘the child’s parents. As a general rule, if the parent is 
a fit and proper guardian and objects to visitation, 
the parent's will prevails. Troxel v. Granville, 530 U.S, 
57, 120 S.Ct. 2054 (2000). 


grandparent visitation. See visiTATION. 


Grand Remonstrance (ri-mon-strants). Hist. A protest 
document issued by the House of Commons in 1641, 
setting forth numerous political grievances against 
Charles I. © The document demanded three pri- 
mary remedial measures: (1) improvements in the 
administration of justice, (2) appointment of trust- 
worthy ministers, and (3) enforcement of the laws 
against Roman Catholics. It was the first major split 
between the Royalist and Parliamentary partics, and 
it led Charles to seek the arrest of the five members 
who pushed the document through Commons. 


grand serjeanty. See sERJEANTY. 
Grand Survey. See grand inquest (2) under INQUEST. 


grange (graynj). 1. Hist. A farm furnished with all the 
necessities for husbandry, such as a barn, granary, 
and stables; esp., an outlying farm that belonged toa 
religious establishment or a feudal lord. 2. (cap.) A 
social, educational, and political organization, for- 
mally called the National Grange of the Patrons of 
Husbandry, that informs its members about agricul- 
ture-related legislation and proposals, and repre- 
sents farm interests in lobbying government. @ The 
Grange was formed in 1867 and soon became the 
foundation of the Granger Movement, a 19th-centu- 
ry political force that protested economic abuses that 
increased farmers’ costs while forcing down prices 
for agricultural products. Movement followers 
(called Grangers) controlled several Midwest state 
legislatures and passed Granger laws that set maxi- 
mum rates for railroads, warehouses, and elevators. 
Railroads and other interested parties challenged 
the constitutionality of these Jaws in what have be- 
come known as the Granger Cases. 


Granger Cases (grayn-jor). Six U.S. Supreme Court 
decisions that affirmed the government's right to 
regulate fees charged by common carriers, ware- 
houses, and grain elevators. @ The cases, decided in 
1876, arose out of grangers’ (i.e., farmers’) frustra- 
tion with the inflated prices.they were paying to 
store and transport their agricultural products. Sev- 
eral state legislatures passed statutes regulating the 
rates. The affected businesses sued to have the stat- 
utes overturned on grounds that they violated the 
Commerce Clause and the Due Process Clause of the 
14th Amendment. The Court rejected these claims, 

holding that the activities involved affected the pub- 

lic interest and were therefore subject to the govern- 

ment's regulatory authority. See GRANGE (2). 


grant, n. 1. An agreement that creates a right of any 
description other than the one held by the grantor. 
@ Examples include leases, easements, charges, pat- 
ents, franchises, powers, and licenses. 2. The formal 
transfer of real property. [Cases: Deeds 3. C.J.S. 
Deeds $§ 1-8.] 3. The document by which a transfer 
is effected;esp., peep. 4. The property or property 
right so transferred. 


grant 


community grant. A grant of real property made by 
a government (or sometimes by an individual) for 
communal use, to be held in common with no 
right to sell. © A community grant may set out 
specific, communal uses for the property, such as 
for grazing animals or a playground. Cf. private 
grant. 

escheat grarit. A government's grant of escheated 
land to a new owner, — Also termed escheat patent. 


. imperfect grant. 1. A grant Uhat requires the grant- 
or to do something before the title passes to anoth- 
er. CF. perfect | abe 2. A grant that does not convey 
all rights and complete title against both private 
persons and government, so that the granting 
person or political authority may later disavow the 
grant. See Paschal y. Perex, 7 Tex. 368 (1851). 


inclusive grant. A deed or grant that describes the 
boundaries of the land conveyed and excepts cer- 
tain parcels within those buundaries from the con- 
veyance, usu. because those parcels of land are 
owned or claimed by others. —- Also termed inelu- 
sive deed. 


office grant. A grant made by a legal officer be- 
cause the owner is either unwilling or unable to 
execute a deed to pass title, as in the case of a tax 
cleed. See lux deed under prev. 


perfect grant. A grant for which the grantor has 
done evervthing required to pass a complete title, 


ane the grantee has done everything required to 
receive and enjoy the property in fee. Cf. imperfect 
grant (1). 


private grant. A grant of real property made to an 
individual for his or her private use, including the 
right to sell it. © Private grants made by a govern- 
ment are often found in the chains of tide for land 
outside the original 13 states, esp. in former Span- 
ish and Mexican possessions. Cf. community grant. 


5. Intl law. supsiby a). 


grant, wb. 1. To give or confer (something), with or 
without compensation <the one granted the car 
to their daughter on her [6th birthday>. 2. To 
formally transfer (real property) by deed or other 
writing <the Lewisons granted the townhouse to the 
Bufords>. [Cases: Deeds €=3, C.J.S. Deeds §§ 1-8.] 
3. To permit or agree to <the press secretary grant- 
ed the reporter access to the Oval Office>. 4. To 
Bo warrant, or order (a request, motion, etc.) 
<the court granted the continuance>. 5. Intl law. 
SUBSIDY (D). 


grantback, n. A license-agreement provision requiring 
the licensee to assign or license back to the licensor 
any improvements that the licensee might make to a 
patent or other proprietary right. [Cases: Patents 
213. CJ.S. Patents § 351] 

grant deed. See nreEp. 

grantee, One to whom property is conveyed. 

grantee-grantor index. Sec INDEX (1). 

grant-in-aid. 1. A sum of money given by a govern- 
mental agency to a person or institution for a specil- 
ic purpose; esp., federal funding for a state public 
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program. [Cases: United States €=82(2).] 2. Hist. arp 
(1). : 


granting clause. The words that transfer an interest in 
a deed or other instrument, esp. an oil-and-gas 
lease. @ In an oil-and-gas lease, the granting clause 
~ typically specities the rights transferred, the uses 
permitted, and the substances covered by the lease. 
[Cases: Deeds 28-37; Mines and Minerals 73, 
73.1. CJ.S. Deeds §§ 19, 34-38, 40-42, 44-53; Mines 
and Minerals §§ 233, 238, 240-246, 265, 291, 442.) 


grant of rights. Copyright. A copyright owner's prepub- 
lication assignment to the publisher of all rights in 
exchange for an advance on royalties or other pay- 
ment. 


grantor. 1. One who conveys property to another. 
(Cases: Deeds 10, 30. C.J.S. Deeds §§ 23, 44.) 2. 
SETTLOR (D. 


grantor-grantee index. See INDEX (D. 
grantor-retained annuity trust. See TRUST. 
grantor-retained income trust. See TRUST. 
grantor-retained unitrust. See TRUST. 
grantor’s lien. See vendor's lien under LIEN. 
grantor trust. See TRUST. 


grant to uses. Hist. A conveyance of legal title to real 
property to one person for the benefit of another. @ 
If, for example, A conveyed land to B and his heirs 
to the use of C and his heirs, B — the feoffee to 
uses — acquired seisin in and had possession of the 
land and was considered the legal owner. C — the 
cestui que use — was considered the equitable owner 
of the land and was entitled to the land's rents, 
profits, and benefits. Because the cestui que use did 
not have seisin in the land, he was not subject to 
feudal payments. From the 13th century forward. 
the grant to uses was an increasingly popular mode 
of conveyance. See CESTU! QUE USE; STATUTE OF USES; 
USE (4). 


’ grass hearth. Hist. A tenant's customary service, con- 
sisting of the tenant's bringing his plow to the lord's 
land and plowing it for one day. 


grassum (gras-am). [Law Latin] Scots law. 1. An addi- 

tional lease payment made in anticipation of or in 
addition to rent. Pl. grassums. 2, GRESSUME. 

“Grassum; an anticipation of rent In a gross or lump sum 

woe IN Ginions ir on suoctanors there is 10 

to take grassums, the rent must 


Inished so as to be altoge elusory. In 


uum, taking no more of the ann 


profits than he leaves to descend to his successors. Hence, 
grassums, as belng, In effect, anticipations of the future 
rents, to the prejudice of succeeding heirs, are held to be 


struck at by the prohibition against alienation.” Willlam Bell, 
Bell's Dictionary and Digest of the Laws of Scotland 492 
(George Watson ed., 7th ed. 1890). 


GRAT. abbr. GRANTOR-RETAINED ANNUITY TRUST. 
gratia curiae (gray-shee-a kyoor-ee-ce or -1). [Latin] 
Favor of the court. Cf. rior Juris. 
_ gratia mandatarii (gray-shee-3 man-da-tair-ee-1). [Lat- 
in) Hist. For the sake of the mandatory. @ The 


phrase appeared in reference to the irrevocability of 
a mandate given solely for the mandatory's bencfit. 
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“Gratla mandatarli .... In the general,case, a mandate, 
being for the benefit of the mandant, may be recalled by 
him at pleasure. Mandates, however, which are granted 
sotely for the sake (or adv: e) of the mandatory, such 
as the mandate contained In the registration clause of a 
deed, whereby the Aer gives authority for its registra- 
tion, are not revocable.” John Trayner, Trayner’s Latin Max- 
ims 237 (4th ed. 1894). 


‘gratification. Archaic. A yoMntany 


given reward or 
recompense for a service or bene 


it; a gratuity. 
gratis (grat-is or gray-tis), adj. Free; without compen- 
sation. 


gratis dictum. See picrum. 


gratuitous Sa heaieerda adj. 1. Done or performed 
without obligation to do so; given without consider- 
ation in circumstances that do not otherwise impose 
a duty <gratuitous promise>. Cf. ONEROUS (3). 2. 
Done unnecessarily <gratuitous obscenities>. = 


gratuity,n. wis 
gratuitous allowance. See ALLOWANCE (1). 
gratuitous assignee. See ASSIGNEE. 
gratuitous assignment. See ASSIGNMENT (2). 
gratuitous bailment. See BAILMENT. 
gratuitous consideration. See CONSIDERATION (1). 
gratuitous contract. See CONTRACT.., 
gratuitous deed. See deed of gift under DEED. 


gratuitous deposit. 1. See gratuitous bailment under 
BAILMENT. 2. DEPOSIT (5). 


gratuitous gift. See cirr. 

gratuitous promise. See promise. 

gratuitous surety. See SURETY. 

gratuitous trust. See donative trust under TRUST. 
gratuity. See BOUNTY. 


gravamen (gre-vay-man). The substantial point or es- 
sence of a claim, grievance, or complaint. 

gravatio (gra-vay-shee-oh). [Law Latin] Hist. An accu- 
sation or impeachment. 


graveyard insurance. See wager policy under INSURANCE 
POLICY. 


sat 


gravity. Seriousness of harm, an offense, etc., as 
judged from an objective, legal standpoint. 


i sore A criminal defendant's threat to reveal clas- 

sified information during the trial in the hope of 
forcing the government to drop the criminal charge. 
Cf. BLACKMAIL (1); GREENMAIL (1), (2); FEEMAIL. 


gray market. See MARKET. 


gray-market adoption. See private adoption under avor. 
TION. 


gray-market goods. See PARALLEL IMPORTS. 

gray mule case. See WHITEHORSE CASE. 

great bodily injury. See serious bodily injury under tnju- 
RY. 


great care. See CARE. 


great diligence. See DILIGENCE. 
great fee. See FEE (2). 


greenmall 


"Great Inquest. See grand inquest (2) under INQUEST, 


Great Lakes rule, Maritime law. The statutory provi- 
sion that an admiralty litigant is entitled to a jury 
trial in a contract or tort action if the lawsuit arises 
from the operation of a commercial vessel on the 
Great Lakes or the navigable waters connecting 
them. See 28 USCA § 1873. [Cases: Admiralty ¢=80. 
C.J.S. Admiralty §§ 216-218.) 

“The most im distinction between the law and adml- 
ralty ‘sides’ of federal court is that trial by jury is guaranteed 
for law claims through tha Seventh Amendment, but where 
the case Is maintained as an admiralty Rae ir gin ee 
neither constitutional nor statutory 0 a ju . The 
one exception ts the ‘Great fe ee Frank L 
Maralst, Admiralty in a Nutshell 338 (2d ed. 1988). 


Great Law, The. Hist. The first code of laws estab- 


lished in Pennsylvania. © The Great Law was passed 
by an assembly in 1682. 


great pond. In Maine and Massachusetts, a body of 
water larger than ten acres, and thus subject to 
public ownership. — Also termed public pond. [Cases: 


Waters and Water Courses 113. CJ.S. Waters 
§ 242.) 

Great Rolls of the Exchequer. See PIPE ROLLS. 

great seal. See SEAL. 


Great Survey. See grand inquest (2) under INQUEST. 
great tithe. See TITHE. 


Great Waters Program. A scheme created by Congress 
in 1990 to make the Environmental Protection 
Agency more directly responsible for protecting 
large bodies of fresh water and coastal waters from 
environmental harm caused by air pollution. Clean 
Air Act Amendments of 1990, 42 USCA § 7412(m). 


Great Writ. See HABEAS CORPUS, 


gree (gree), n, [Law French] Hist. A satisfaction re- 
ceived by a party for an offense or injury against the 
party. See SATISFACTION (1). 
“Gree comes of the French word gree, good liking: and It 
signifies in our law, contentment or satisfaction; as in the 
statute of 1 R. 2, c. 15, to make gree to the parties is to give 
them contentment or satisfaction for an offence dona unto 
them.” Termes de la Ley 247 (ist Am. ed. 1812). 
greenback, n. Slang. A legal-tender note of the United 
States; any note issued by a federal reserve bank. © 
The term was coined in 1862 when the backs of 
American paper currency were first printed in green 
ink. . 
green card. A registration card evidencing a resident 
alien's status as a permanent U.S. resident. 


green-card marriage. See MARRIAGE (1). 

Green Cloth. See woarb OF GREEN CLOTH. 

greenfield site. 1. Land that has never been devel- 
oped. @ Such land is presumably uncontaminated. 


Cf. BROWNFIELD SITE. 2. Hy ad acquired as an 
investment, esp. for establishing a new business. 


green goods. Slang. Counterfeit money. 

greenmail. 1. The act or ina of buying enough 
stock in a company to threaten a hostile takeover 
and then selling the stock back to the corporation at 
an inflated price. 2. The money paid for stock in the 
corporation’s buyback. Cf. BLACKMAIL (1); FEEMAIL; 


Green Paper on Copyright and the Challenge of Technology 


GRaYMAIL. 3. A shareholder's act of filing or threaten-' 


ing to file a derivative action and then seeking a 
disproportionate settlement. 


Green Paper on Copyright and the Challenge of 
right. A 1988 European Commis- | 


Technology.. Copyrig 


sion publication that laid out a plan to harmonize 
the copyright laws of member nations, esp. laws 
relating to information technology. © The Green 
Paper was followed by a series of directives that 
- mandated uniform policies regarding copyright and 
new technologies. — Usu. shortened to Green Paper. 


Green River ordinance. A local licensing law that 
protects residents from unwanted peddlers and 
salespersons, typically by prohibiting door-to-door 
solicitations without prior consent. © The ordinance 
takes its name from Green River, Wyoming, which 
enacted the first such law in the early 20th century 
before others came into vogue during the 1930s and 
1940s throughout the United States. [Cases: Hawk- 
ers and Peddlers 22.] 


green wax. (pl.) Hist. An Exchequer order (an estreat) 
directing 2 sheriff to collect the fines and amerce- 
ments listed in the order. © The name derives from 
the color of the wax that the Exchequer used on the 
estreat to certify its authenticity. See EsrRevT UD. 


greffier (gref-ee-ar or gref-yay), n. [Law French] Hist. 
A registrar, esp. of a court; the court recordkeeper. 


Gregorian catendar. See NEw STYLE. 
Gregorian Code. See CODEX GREGORIANUS. 
gremtio juris, in. See iN GREMIO JURIS. 
gremio legis, in. See 1X GREMIO LEGIS. 


Grenville Act. Hist. A statute that transferred jurisdic- 
tion of parliamentary election petitions from the 
whole House of Commons to select committees. @ 
The Act was passed in 1770 and repealed in 1828. 


G reorganization. See REORGANIZATION (2). 


Gresham's law. The principle that inferior products 
or practices tend to displace superior ones. ® This 
economic principle is popularly attributed to Sir 
Thomas Gresham (1519-1579), even though earlier 
writers such as Oresme and Copernicus discussed it. 


gressume (gres-am). Hist. A fine paid by a copyhold 
tenant upon the transfer of a autos estate, esp. 
upon the death of the lord. — Also spelled grasson; 


grassum; grossome, gersum. 
Gretna Green marriage. See MARRIAGE (1). 
greve. See REEVE. 


grievance, n. 1. An injury, injustice, or wrong that 
gives ground for a complaint <a petition for a 
redress of grievances>. 2. The complaint itself <the 
client filed a grievance with the state-bar commit- 
tee>. 3. Labor law. A complaint that is filed by an 
employee or the employee's union representative 
and that usu. concerns working conditions, esp. an 
alleged violation of a collective-bargaining agree- 
ment. See grievance arbitration under aRnrrrarion; 
GRIEVANCE PROCEDURE. [Cases: Labor Relations 411. 
C.J.S. Labor Relations § 402.) 


grievance arbitration. See ARBITRATION. 
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grievance procedure. Labor law. A process, consisting 
of several steps, for the resolution of an employee's 
complaint. @ The first step usu. occurs at the shop 
level and is handled by a supervisor. If the grievance 
is not resolved at the first step, the grievance is 
appealed in successive steps that vary among collec- 


tive-bargaining agreements. The final step of the - 


procedure is grievance arbitration. See grievance arbi- 
tration under ARBITRATION; GRIEVANCE (3). [Cases: La- 
bor Relations ©9451. CJS. labor Relation: 
§§ 459-460.] 


grievant, n. Labor law. An employee who files a griev- 
ance and submits it to the grievance procedure 
oudined in a collective-bargaining agreement. 


grieve, vb. To contest under a grievance procedure 
<the union urged the employee to grieve the sus- 
pension>. — grievable, adj. 


grievous bodily harm. See serious bodily injury under 
INJURY. . 


grift;'vb. Slang. To obtain money illicitly by adroit use 
of a scam, confidence game, or other fraudulent 
means. — grifter, 1. 


GRIT. abbr. GRAN TOR-RETAINED IXCOME TRUST. 
GRM. abbr. GROSS-RENT MULTIPLIER. 
grog-shop. See pRAM SHUP. 


gross, easement in. See easement in gross under E\SE- 
MENT. 


gross adventure. See ADVENTURE. 

gross average. See general average under AVERAGE. 
gross charter. See CHARTER (8). 

gross damages. Sve DAMAGES. 

gross earnings. See gross income under INCOME. 
gross estate. See ESTATE (3). 

gross income. See INCOME. 

gross-income multiplier. See GROsS-RENT MULTICLIER. 
gross-income tax. See TAX. 

gross interest, See INTEREST (3). 

gross lease. See Lease. 


grossly inadequate consideration. See CONSIDERATION 
(1). ; 


gross misdemeanor. See MISDEMEANOR. 


gross national product. The market value of all goods 
and services produced in a country within a year. 
used to measure a country’s economic development 
and wealth. — Abbr. GNP. ; 


gross neglect of duty. See pESER TION. 
gross negligence. See NEGLIGENCE. 
grossome. Hist. Sce GRESSUME. 

gross premium. See PREMIUM U1). 
gross profit. See rrorrt cr. 


gross receipts. Tax. The total amount of money or 
other consideration received by a business taxpayer 
for goods sold or services performed in a year, 
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_ before deductions. IRC (26 USCA) §°448; 26 CFR 
§ 1.448-IT(D(2)(iv).- 


gross-receipts tax. See TAX. 


ss-rent multiplier. The ratio between the market 

value of rent-producing property and its annual 
gross rental income. ® The gross-rent multiplier is 
used as a method to estimate a property's market 
value. — Abbr. GRM. — Also termed gross-income 
multiplier. 

gross sales, See sae. 

gross spread. See SPREAD (4), 


gross up, vb. Slang. Tax. To add back to a decedent's 
ross estate the gift taxes paid by the decedent or 
the decedent's estate on gifts made by the decedent 
or the decedent's spoure during the three-year peri- 
od preceding the decedent's: death. IRC (26 USCA) 


Internal Revenue § 514.) 
gross weight. See weicnT. 


ground, n. The reason or point that something (as a 
legal claim or argument) relies on for validity 
<grounds for divorce> <sevcral grounds for ap- 
peal>. B 


ground, vb. 1. To provide a basis for (something, e.g., 
a legal claim or argument) <the decision was 
grounded on public policy>. 2. To base (something, 
e.g., a legal principle or judicial“decision) on <the 
court unded_ the decision on common law> 
<strict liability is grounded on public policy>. 

groundage (grown-dij), n. Hist. Maritime law. A tax or 
toll levied on a vessel lying in port; the tax or toll so 
paid. 

ground annual. 1. See ground rent (2) under RENT (1). 
2. FEU DUTY. ; : 

ground landlord. Hist. The grantor of an estate on 
which ground rent is reserved. See ground rent under 

" RENT (1). 

ground-law. A fundamental law. See FUNDAMENTAL LAW. 


“if the power of a sovereign or of a government is limited by 
A pedctaeh written or unwri 4 treaty cannot override 


ground lease. See Lease. 


groundless, adj. (Of a legal claim or argument) lacking 
reason or validity <groundless cause of action>. See 
FRIVOLOUS. 


ground of action. 1. See CAUSE OF ACTION (1). 2. See 
CAUSE OF ACTION (2). 


ground rent. See RENT (1D). 
ground-rent lease. See ground lease under LEASE. 
groundwater. See waTER. 

ground writ. See writ. 

group annuity. Sec ANNUITY. 


group art unit. Patents. A U.S. Patent and Trademark 
Office division consisting of pateni: examiners who 
specialize in a particular invention's subject-matter. 
[Cases: Patents 104. C.J.S. Patents §§ 145-147, 
149-151, 173-175.] 


group boycott. See soycort. 


guarantee clause 


group director. Patents. The person ‘responsible for 
directing the operations of an examining group 
within the U.S. Patent and Trademark Office. 


grouping-of-contacts theory. See CENTER-OF-GRAVITY 
DOCTRINE. a 


group insurance. See INSURANCE. 
group libel. See wine... 


group litigation. A set of lawsuits on behalf of or 
against numerous persons recognized as one litigat- 
ing entity, such as a civil-rights group. 


group policy. See master policy under INSURANCE POLICY. 
growing crops. See crops. 

growing-equity mortgage. See MORTGAGE. 

growth. The gain, increase, or expansion in value of 


§ 2035. [Cases: Internal Revenue €>4159(2). C.J.S. 3: securities or of a business. 


" growth company. See COMPANY. 


growth fund. See MUTUAL FUND. 


growth industry. An industry or business segment 
that demonstrates steadily rising sales and earnings. 


growth management. Land-use planning. The regula- 
tion of a community's rate of growth through ordi- 
nances that restrict the issuance of residential 
building permits. See zoxinc. [Cases: Zoning and 
Planning @ 1, 86, 245. C.J.S. Zoning and Land 
Planning §§ 2, 5-7, 17-18, 101, 192.] 


growth stock. See stock. 


gruarii (groo-air-ee-1), n. pl. Hist. The principal offi- 
cers ofa forest. See FOREST. 


grubstal.e contract. See CONTRACT. 


grubstaking contract. See grubstake contract under CON- 
TRACT. 


grundnomm. See basic norm under NorM. | 
Grundy Tariff. See sMOOT-HAWLEY TARIFF ACT. 
GRUT. abbr. GRANTOR-RETAINED UNITRUST. 
GSA, abbr. GENERAL SERVICES ADMINISTRATION. 
GST supertrust. See dynasty trust under Trust. 


guarantee (gar-en-tee), n. 1. The assurance that a 
contract or legal act will be duly carried out. 2. Guar. 
ANTY (1). ; i 

“In practice, cures. n.,-is the usual term, seen often, for 

example, in context of consumer warranties or other 
assurances iS or performance. Guaranty, in contrast, 
is now used p In financial and banking contexts in 
the sense "a promise to answer for the debt of anoth- 
er." is now rarely seen in nonlegal writing, whether 
in G.B. or fn the U.S." Bryan A. Garner, A Dictionary of 

Modem Legal Usage 394 (2d ed. 1895). - : 


3. Something given or cxisting as security, such as 
to fulfill a future engagement or a condition subse- 
quent. (Cases: Guaranty 29.) 4. One to whom a 
guaranty is made. — Also spelled guaranty. 


guarantee, ub. 1. To assume a suretyship obligation; to 

‘agree to answer for a debt or default. 2. To promise 
that a contract or legal act will be duly carried out. 3. 
To give security to. 


guarantee Clause. 1. A provision in a contract, deed, 
or mortgage by which one person promises to pay 


guaranteed annual wage plan 


the obligation of another. [Cases: Mortgages 111. 
C.J.S. Mortgages § 74.] 2. (cap.) U.S. Const. art. IV, 
§ 4, under which the federal government ensures 
for the states both a republican form of government 
and protection from invasion or internal. insurrec- 
tion. 


guaranteed annual wage plan. Labor law. A wage- 
payment method in which the employer agrees ei- 
ther to pay employees a predetermined minimum 
sum each year or to provide a minimum number of 
hours of employment each year. @ A wide variety of 
guaranteed annual wage plans are used. For exam- 
le, an employer may agree to pay employees wages 
jor each week in the year, even though work may 
not be available at certain times of the year. The 
urpose of such a plan is to provide a stable labor 
orce year-round. 


guaranteed bond. See BOND (3). 


guaranteed investment contract. See INVESTMENT CON- 
‘TRACT. 


guaranteed-purchase contract. See guaranteed-sule con- 
tract ander CONTRACT. 


guaranteed-sale contract. See CONTRACT. 
guaranteed stock. See stock. 

guarantee stock. See STOCK. 

guarantee treaty. See TREATY (1). 


guarantor. One who makes a guaranty or gives securi- 
y for a debt. @ While a surety’s liability begins with 
that of the principal, a guarantor's liability does not 
begin until the principal debtor is in default. Cf. 
surety. [Cases: Guaranty 29, 33.] 
“A guarantor either tees emt or collection, de- 
pending on the words. Used. "Payment guaranteed’ or 
equivalent words added to a signature mean the signer will 
zy "he instrument if it is not paid when due without a need 
lor tha holder to resort to another pay. ‘Collection guaran 
teed’ means resort must first be had to others." Fred H. 
Miler & Alvin C. Harrell, The Law of Modem Payment 
Systems § 5.02, at 195 (2003). 
guarantor of collectibility. One who guarantees a 
debtor's solvency and is under a duty to pay only 
if the creditor is unable to collect from the princi- 
pal debtor after exhausting all legal remedies, 
including demand, suit, judgment, and any sup- 
plementary proceedings. [Cases: Guaranty €33, 
45, 77(2).] 


guarantor of payment. One who guarantees pay- 
ment of a negotiable instrument when it is due 
without the holder first seeking payment from 
another party. © A guarantor of payment is liable 
only if “payment guaranteed” or equivalent words 
are added to the guarantor's indorsement. [Cases: 
Guaranty 35, 45, 77.] 


guarantor trust. See TRUST. 


guaranty (gar-en-tee), x. 1. A promise to answer for 
the payment of some debt, or the performance of 
some duty, in case of the failure of another who is 
liable in the first instance. @ The term is most 
common in finance and banking contexts. While a 
warranty relates to things (not persons), is not collat- 
eral, and need not be in writing, a guaranty is an 
undertaking that a person will pay or do some act, is 
collateral to the duty of the primary obligor, and 
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must be in writing. On the spelling of guaranty vs. 


guarantee, see the quotation at GUARANTEE (2). — Also 


termed guaranty contract. (Cases: Guaranty ©1.] 


gees gta feb Hagl Mlb lebegi gos Aryl al 4 
“to to eooreny the party agent some 
rena defauk or d . But a guaranty relates to the 
‘future, as a collateral promise designed to protect the 
promisee from loss in case another fails to perform his duty. 
A warranty relates to the present or past, and is an indepen- 
dent promise designed to protect the promisee from [oss in 
the event that the facts warranted are not as the promisor 
states them to be when the contract is made. A warranty Is 
broken as soon as it is made if the facts are not as 
represented, and is enforceable though oral; whereas a 
g is not breached until a future default occurs, and 
is unenforceable unless In writing.” Laurence P. Simpson, 
Handbook on the Law of Su! lp 23 (1950). 


“A transaction of erie sheen titneina ria faci : 
promisar, a cred! person iom the promise is 
made), and:a debtor — although at the time tha Cyomise Is 
made, the person denom! tha ‘creditor need not have 
extended the credit to the person denominated as the 
‘debtor.’ The usual guaranty situation arises when the prom- 
isor makes a promise to the creditor either as to the 
sgivency of the debtor or as to the payment of the debt.” 38 
3m. Jur. 2d Guaranty § 1, at 996 (196%). 


absolute guaranty. 1. An unqualified promise that 
the principal will pay or periorm. 2. A guaranior’s 


contractual -promise to perform some act for the’ 


creditor —- such as paying money or delivering 
property — if the principal debtor defaults. 


conditional guaranty. A guaranty that requires the 
pene of some condition by the creditor 

fore the guarantor will become liable. [Cases: 
Guaranty 2°42.) 


contingent guaranty. A guaranty in which the guar- 
antor will not be liable unless a specified eveni 
occurs. 


continuing guaranty. A guaranty that governs a 
course of dealing for an indefinite time or by a 
succession of its. — Also terined open guaranty. 
(Cases: Guaranty 38.] 


* general guaranty. i. A guaranty addressed to no 


specific person, so that anyone who acts on it can 
enforce it. 2, A guaranty for the principal's default 
on obligations that the principal undertakes with 
anyone. 


guaranty of collection. A guaranty that is condi- 
tioned on the creditor's having first exhausted 
legal remedies against the principal debtor before 
suing the guarantor. See guarantor of collectibility 
under GUARANTOR. 


guaranty of payment. A guaranty that is not condi- 
tioned on the creditor's exhausting legal remedies 
against the principal debtor before suing the guar- 
antor. See guarantor of payment under GUARANTOR. 


irrevocable guaranty (i-rev-a-ka-bal). A guaranty 
that cannot be terminated unless the other parties 
consent. [Cases: Guaranty €24.] 


limited guaranty. An agreement to answer for a 
debt arising from a single transaction. — Also 
termed noncontinuing guaranty. 


revocable guaranty. A guaranty that the guarantor 


may terminate without any other party's consent. 
[Cases: Guaranty €524.] 
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special guaranty. 1. A guaranty addressed to a. 


'. particular person or group of persons, who are the 
only ones who can enforce it. [Cases: Guaranty 
@=29, 32.].2. A guaranty that names a definite 
person as obligee and that can be accepted only by 
the person named. 


specific guaranty. A guaranty of a single debt or 
obligation. © 
2. GUARANTEE (1). 
guaranty bond. See BOND (2), 
guaranty company. See surety company under COMPANY. 
guaranty contract. See GUARANTY (1). 
guaranty fund. See FUND (1). 
guaranty insurance. See INSURANCE. 


guaranty letter of credit. See standby letter of credit 
under LETTER OF CREDIT. 


guaranty stock. See stock. 

guaranty treaty. See guarantee treaty under TREATY (1). 
guard. See DOORKEEPER. 

guardage. Hist. 1. wARDSHIP. 2, GUARDIANSHIP. 
guardhouse lawyer. See JaAlILHOUSE LAWYER. 


guardian, n. 1. One who has the legal authority and 
duty to care for another’s person or property, esp. 
because of the other's infancy, incapacity, or disabili- 
ty. © A guardian may be appointed either for all 
purposes or for a specific purpose. — Abbr. gdn. — 
Also termed custodian. See conservator. Cf. warb (). 
[Cases: Guardian and Ward €1; Mental Health 
101. C_J.S. Insane Persons §§ 108, 110, 143.] 


cha guardian (chan-sar-ee). A guardian ap- 
pointed by a court of chancery to manage both the 

ersor: and the estate of the ward. (Cases: Guard- 
ian and Ward 10, 17, 36.] 


domestic guardian. A guardian appointed in the 
state in which the ward is domiciled. 


foreign guardian. A guardian appointed by a court 
in a state other than the one in which the ward is 
domiciled. @ A foreign guardian cares for the 
ward's property that is located in the state of 
appointment. [Cases: Guardian’‘and Ward 166; 
Mental Health @194.] : 


general guardian. A guardian who has general care 
and control of the ward’s person and estate. 
[Cases: Guardian and Ward @29, 36; Mental 
Health 495. C.J.S. Insane Persons §§ 271-273.) 


guardian ad litem (ad li-tem or- tam). A guardian, 
usu. a lawyer, appointed by the court to appear in 
a lawsuit on behalf of an incompetent or minor 
party. — Abbr. GAL. — Also termed special advo- 
cate; special guardian, law guardian. Cf. NEXT FRIEND; 
attorney ad lilen under arrorney. [Cases: Infants 
76, 205; Mental Health @9485. C.J.S. Infanis 
§§ 51-52, 62, 64-67, 222; Insane Persons § 264.] 
“ [i]t is necessary to determine whether the lawyer has been 
ap as a guardian ad litem ed with repre- 
sean te comes On oer 
&8 Counsel to the child .... From the distinction between 
guardian and advocate flow a series of Important conse- 
quences, including such matters as e attormey 
may file motions and examine witnesses, whether the attor- 


guardian 


‘ney may file a report with the court, and whether the 
attomey may testify. Moreover, in most jurisdictions a GAL 
bee sett absolute Pi cone ag Alley bon Bimigpoi for 
negligence .... 0! an er serve as 
counsel to the child, such an individual might be a GAL or 
‘special advocate’ In some states. Courts have struggled to 
clarify these roles, and define how children's representa- 
tlves may Pol a in different haa! of proceedings.” 
Homer H. in Laquer ! 
Casas and Problems 1078 (6th ed. 2000). 

ardian by custom. Hist:-A person who, under 
local custom, had the right to act as a minor's 
guardian. 


guardian by election. A guardian chosen by a ward 
who would otherwise be without one. [Cases: 
Guardian and Ward €19.] 

guardian by estoppel. See quasi-guardian. 

guardian by nature. Hist. The parental guardian of 
an heir apparent who has not yet reached the age 
of 21. @ Although the common law made the 
father the guardian by nature and the mother only 
after the father’s death, most states have given 
both parents equal rights of ersteacueo over 
their children (see, e.g., N.Y. Dom. Rel. Law 
§ 81). — Also termed natural guardian. (Cases: 
Guardian and Ward @4.] 


guardian by nurture. Hist. The parental guardian 
of a child who is not the heir apparent, lasting 
unul the child reaches the age of 14. — Also 
termed guardian for nurture. 
“There are also guardians for nurture, which are, of course, 
the father or , till the infant attains the age of fourteen 
years and, in default of father or mother, the ordinary 
usually assigns some discrest persons to take care of the 
Infant's personal estate, and to provide for his maintenance 
and education.” 1 William Blackstone, Commentaries on the 
Laws of England 449 (1765). ‘ 


guardian by statute. See statutory guardian. 

guardian de son tort (da sawn [or son] tor[t]). See 
quasi-guardian. 
guardian for nurture. See guardian by nurture. 


guardian in chivalry. Hist. A guardian who, by 
virtue of knight's service, had custody of the body 
and lands of a male heir under ?1 ora female heir 
under 14. @ This type of guardian had no account- 
ability for profits. 


guardian in socage. New York law. A guardian for a 
child who has acquired lands by descent. @ A 

ardian is usu. a relative who could not possibly 
inherit from the child. This he of guardianship 
applies to both the person and the property of the 
child and, historically, lasted only until the child 
was 14, when the child was allowed to select a 
guardian; now it lasts until the child reaches age 
18 or is emancipated. 


guardian of property. See guardian of the estate. 


guardian of the estate. A guardian responsible for 
taking care of the property of someone who is 
incapable of caring for his or her own property 
because of infancy, incapacity, or disability. — Also 
termed guardian of property. 

guardian of the person. A guardian responsible for 
taking care of someone who is incapable of caring 
for himself or herself because of infancy, incapaci- 
ty, or disability. 


guardian of the cinque ports 


law guardian. See guardian ad litem. 


natural guardian. 1. Hist. The eldest son’s father, 
until the son turned 21. 2. In the absence of 
statute, the father of a legitimate child until the 
child reaches the age of 21. @ A father of pa be 
mate children may be appointed as their guardian 
upon the mother’s death. 3. Most commonly and 
by statute, either the father or the mother of a 
minor child — each bearing the title simultaneous- 
ly. @ If one parent dies, the other is the natural 
guardian. [Cases: Parent and Child @1. C.].S. 
Parent and Child §§ 1-12, 201.] 


partial guardian. A ae whose rights, duties, 
and powers are strictly limited to those specified in 
a court order. : 


quasi-guardian. A guardian who assumes that role 
without any authority. © Such a person may be 


made to Papscha as guardian. — Also termed 
guardian by estoppel; guardian de son tort. (Cases: 
Guardian and Ward €7.] 


1} guardian. 1. A guardian who has special or 
hmited powers over the ward's person or estate. @ 
Examples are guardians who have custody of the 
estate but not of the person, those who have 
custody of the person but not of the estate, and 
guardians ad litem. — Also termed (in civil law) 
curator ad hoc. See CURATOR (2). 2. See guardian ad 
litem. (Cases: Mental Health @=495. C.}.S. Insane 
Persons §§ 271-273.) 


standby guardian, A parent-designated guardian 
who is appointed to assume responsibility for a 
child at a future date if the child’s parent becomes 
incapable of caring for the child but who does not 
divest the parent of custodial rights. © Several 
states have enacted statutes providing for a stand- 
by guardian in the case of a terminally ill single 
parent: A standby guardian assumes responsibility 
or a child during periods of the parent's incapaci- 
ty and upon the parent's death. 


Statutory guardian. A guardian appointed by a 
court having special statutory juristiction. — Also 
termed guardian by statute. 


successor guardian. An alternate guardian named 
in a parent’s will against the possibility that the 
first nominee cannot or will not serve as guardian. 


ptsbtniget ardian. A guardian nominated by a 
parent's will for the person and property of a child 
until the latter reaches the age of majority. 


2. Hist. A mesne lord who was entitled to treat an 
infant heir's lands for all practical purposes as the 
lord's own, enjoying fully their use and whatever 
profits they yielded. @ At the end of the guardian- 
ship, when the heir reached majority, no account- 
ing was owed by the mesne lord. 


guardian of the cinque ports, See wAxDEN OF THE 
CINQUE PORTS. 

guardian of the poor. fist. A person in charge of the 
relief and maintenance of the poor in a parish. © 
Guardians of the poor administered poor-relief 
funds raised under the Poor Relief Act of 1601. ¢ 
The function is now performed by focal atithdrities. 


gu 
“ship helmsman’ 
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guardian of the spiritualities. Eccles. law. A person 
who exercises the spiritual and ecclesiastical jurisdic- 
tion of a diocese during a vacancy in the see or the 
absence of the bishop. 


guardian of the temporalities. Eccles. law. The person 
to whom custody of the secular possessions of a 
vacant see or ab 
Temporalities (secular possessions) are the land, rev- 
enue, and tenements that archbishops and bishops 
have had annexed to their sees. ; 


guardianship. 1. The fiduciary relationship between a 
guardian and a ward or other incapacitated person, 
whereby the guardian assumes the power to make 
decisions about the ward's person cr property. @ A 

ardianship is almost always an involuntary proce- 

ure imposed by the state on the ward. Cf. conserva 

TOR; INTERDICTION (2). 2, The duties and responsibili- 
ties of'a guardian. — Also termed GuARrDAGcE. 


ancillary guardianship. A. subservient and subsid- 
iary guardianship in a state other than that in 
which guardianship is originally granted. 

guardianship of the estate. A guardianship in 
which the guardian can make decisions only about 
matters regarding the ward's assets and property. 


guardianship of the person. A guardianship in 
which the guardian is authorized to make all sig- 
nificant decisions affecting the ward's well-being, 
including the. ward's physical custody, education, 
health, activities, personal relationships, and gen- 
eral welfare. 


plenary guardianship. A guardianship in which the 
Caaden can make decisions about both the 
ward's estate and the ward’s person. 


standby guardianship. A guardianship in which + 
aha esignates a guardian to assume responsi- 
ility for a child at a future date, if the child's 
arent becomes incapable of caring for the child, 
ut without divesting the parent of custodial 
rights. 
bernator navis ee ae nay-vis). [Latin 
Roman law. The pilot or steers- 
man of a ship. @ The navis could be sued 
for damages if he negligently caused a collision. 


guerrilla warfare. See WARFARE. 


guest. 1. A person who is entertained or to whom 
hospitality is extended. 2. A person who pays for 
services at an establishment, esp. a hotel or restau- 
rant. (Cases: Innkee os. CJS. Inns, Hotels and 
Eating Places § 5.) 3. A nonpaying passenger in a 
motor vehicle. (Cases: Automobiles 181(2). C.J.S. 
Motor Vehieles §§ 792, 805-806, 808-809. ] 


business guest. Torts. See BUSINESS VISITOR. 


social guest. Torts. A guest who is invited to enter 
or remain on another person’s property primarily 
for private entertainment as 0 ed to entertain- 
ment open to the general public. See LICENSEE (2). 


guest statute. A law that bars a nonpaying passenger 
in a noncommercial vehicle from suing the host- 
driver for damages resulting from the driver's orcli- 
nary negligence. @ Though once common, guest 
statiites remain in force in ently a few states. — Also 


is committed by the Crown. © . 
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termed automobile-guest statute. Cf. ° FAMILY-PURPOSE 
RULE. [Cases: Automobiles @181. C.J.S. Motor Vehi- 
cles § 791.) : 

guidage. Hist. 1. A toll or fee for guiding a travele' 
through strange or dangerous territory. 2. The act 
of guiding a traveler through strange or dangerous 
territory. - me eek 

guild. 1. A group of persons sharing a common 
vocation who unite to regulate the affairs of their 
trade in order to protect and promote their common 
vocation; specif., a voluntary society or fraternity of 
ersons employed in the same trade or craft, formed 
or the mutual benefit and protection of its mem- 
bers, who pay a fee (a geld or gild) for its general 
expenses. — Also termed trade guild. 2. Hist. A com- 
pany or corporation. 

guildhall. Hist. 1. The meeting place of a guild. — 
Also spelled gildhall. 2. The chief hall of a city, used 
for holding court and the meetings of the municipal 
corporation. 


guild rent. See RENT (). 


guilt, n. The fact or state of having committed a 
wrong, esp. a crime <the state’s burden was to 
prove guilt beyond a reasonable doubt>. Cf. Inno. 
CENCE. 

guiltless, adj. 1. Free from guilt; not having commnit- 
ted a wrong <guiltless of Be crime>. 2. Having the 

uality or neous of innocence <even though 
she confessed, the defendant looked guiltless>. 


guilt phase. The part of a criminal trial during which 
the fact-finder determines whether the defendant 
committed a crime. Cf. PENALTY PHASE. 

guilty, adj. 1. Having committed a crime; responsible 
for a crime <guilty of armed robbery>. (Cases: 
Criminal Law 273. C.].S. Criminal Law § 384.) 2. 
Responsible for a civil wrong, such as a tort or 
breach of contract <guilty of fraudulent misrepre- 
sentation>. — guiltily, adv. : 

guilty, n. 1. A plea of a criminal defendant who does 
not contest the charges. 2. A jury verdict convicting 
the defendant of the crime charged. 


- ty defense 


gyve 


guilty but mentally ill. A form of verdict in a criminal 

case whereby the jury rejects the defendant's insani- 
ut still recommends psychiatric treat- 
ment because the defendant is a ly ill. — Abbr. 
GBMI; GMI. — Also termed guilty but insane; guilty o 
the act, but so insane as not to paca See aed 
DEFENSE. [Cases: Criminal Law €286.10.] 


guilty mind. See mENs REA. 
guilty plea. See Plea (1). 
guilty verdict. See verpict. 


gun-control law. A statute or ordinance that regulates 
the sale, ion, or use of firearms. @ Gun- 
control laws vary widely among the states, and many 


“ cities have gun-contro! ordinances. Federal law re- 


stricts and regulates the ill sale, possession, and 
use of firearms. 18 USCA §$§ 921-930. See srapy 
sacT. (Cases: Weapons € 3. C.J.S. Weapons §§ 2-8.] 


Gun-Free Schools Act. A federal law designed to 
eliminate weapons in schools. 20 USCA § 8921. @ 
The Gun-Free Schools Act provides that each state 
receiving federal funds under the Act must require 
school districts to expel for one year any student 
found to have brought a weapon to school. The Act 
does, however, proves for a case-by-case modifica- 
tion of the expulsion requirement. 


gun-jumping. Slang. The act of unlawfully soliciting 
the public’s purchase of securities before the SEC 
adobe a registration statement; the making of 
offers after the filing of a registration statement, but 
before its effective date, when such offers violate the 
Securities Act. — Also termed conditioning the market. 
See REGISTRATION STATEMENT. . 

gwalstow (gwawl-stoh). [fr. Ola English gwal “gallows” 
+ stow “place”] Hist. A place where criminals were 
executed. 

gynecocracy (gi-na-kok-re-see also jin-a or ii-na-). Gov- 
ernment by women; a political state in which women 
are legally capable of the highest office. — Also 
spelled gynaerocracy. 


gyve (jiv). (usu. pl.) Hist. A shackle for the leg. 


H. abbr. 1. HOUSE OF REPRESENTATIVES (3). 2. House 
report. 3. See Aouse bill under wit (3). 4. In the 
‘citation of English statutes, a king named Henry. 5. 
In the Year Books, the Hilary term. See vEAR BOOKS: 
HILARY siTTiNGs. 6. In tax assessments and other such 
official reports, a house. 


habe (hay-bee). [Law Latin] A form of the salutatory 
expression ave ("hail"). — Also termed have (hay- 
vee). 


habeas corpora juratorum (hay-bee-e3 kor-por-a 
juur-o-tor-am). [Law Latin “that you have the bodies 
of the jurors”) Hist. A writ commanding the sheriff 
to bring in jurors and, if necessary, to take their 
lands and goods as security to ensure their attend- 
ance in court for a trial setting. @ This writ issued 
from the Court of Common Pleas and served the 
sume purpose as a distringas juratores in the King’s 
Bench. The writ was abolished in 1852. 


habeas corpus (hay-bee-as kor-pas). [Law Latin “that 
you have the body") A writ employed to bring a 
person before a court, most frequently to ensure 
that yl setts imprisonment or detention is not 
illegal (habeas corpus ad subjiciendum). @ In addition to 
being used to test the legality of an arrest or commit- 
ment, the writ may be used to obtain review of (1) 
the regularity of the extradition process, (2) the 
right to or amount of bail, or (3) the jurisdiction of a 
court that has imposed a criminal sentence. — Abbr. 
H.C. — Sometimes shortened to habeas. — Also 
termed writ of habeas corpus, Great Writ. (Cases: Hube- 
as Corpus €201.] 
“The writ of habeas corpus, by which the legal ay 
under which a person be detained can be challenged, 
fs of immemorial antquty After a checkered career In 
which it was involved @ les between the com 
mor-law courts and tha Courts of Chancery and the Star 
Chamber, as wail as in the conflicts between Parliament 
and the crown, the protection of the writ was firmly written 


iis Said to bo ‘perhaps the most Important wri known 1 
¥ @ most im nown to 
constitutt ge ...'" Charles Alan 


the ional law of England . 

Wright, The Law of Federal Courts § 53, at 350 (Sth ed. 
iy uoting Secretary of State for Home ira v. 
coy i923 A.C. 603, 609). 


habeas corpus ad deliberandum et recipiendum 
(hay-bee-es kor-pas ad di-lib-a-ran-dam et ri-sip- 
ee-en-dam). (Law Latin “that you have the body to 
consider and receive”) Hist. A writ used to remove 
a person for trial from one county to the county 
where the person allegedly committed the offense. 
Cf. exTRaDtrion. 


habeas corpus ad faciendum et recipiendum (hay- 
bee-as kor-pas ad fay-shee-en-dam et ri-sip-ee-en- 
dam). [Law Latin “that you have the body to do 
and receive’) Hist. A writ used in civil cases to 
remove the case, and also the body of the defen- 
dant, from an inferior court to a superior court. — 
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Also termed habeas corpus cum causa. See CERTIORA. 
RI. 


habeas corpus ad prosequendum (hay-bee-as kor- 
pes ad prahs-a-kwen-dam). [Law Latin “that you 

ave the body to prosecute™] Hist. A writ used in 
criminal cases to bring before a court a prisoner to 
be tried on charges other than those for which the 
prisoner is currently being confined. 


habeas corpus ad respondendum (bay-bee-as kor- 
as ad ree-spon-dén-dém). [Law Latin “that you 
have the body to respond”} Hist. A writ u in 
civil cases to remove a person fren. one court's 
custody into that of another court, in which the 
person, may then be sued. 
habeas" Corpus ad satisfaciendum (hay-bee-as kor- 
pas ad sat-is-fay-shee-en-dam). (Law Latin “that 
you have the bady to make amends] In England, 
a writ used to bring a prisoner against whom a 
judgment has been entered to some superior court 
so that the plaintiff can proceed to execute that 
judgment. 


habeas corpus ad subjiciendum (hay-bee-as kor-pas 
ad seb-jis-ee-en-dam). [Law Latin “that you have 
the body to submii to"] A writ directed to someone 
detaining another person and commanding that 
the detainee be brought to court. — Usu. short- 
ened to habeas corpus. (Cases: Habeas Corpus 
€201.] 

habeas corpus ad testificandum (hay-bee-es kor-pas 
ad tes-ti-li-kan-dam). [Law Latin “that you have 
the body to testify] Hist. A writ used in civil and 
celestial’ cases to bring a prisoner to court to 
testify. [Cases: Witnesses C718. C.J.S. Witnesses 
§§ 65-66.) 

habeas corpus cum causa. See habeas corpus ad 
faciendum ef recipiendum. 


Habeas Corpus Act. 1. One of the four great charters 


of English liberty (31 Car. 2 (1679)), securing to 
English subjects s y relief from all unlawful im- 

risonments. @ The other three great charters are 

agna Carta, the Petition of Right (3 Car. 1 (1628)), 
and the Bill of Rights (i Wm. & M. (1689)). The 
Habeas Corpus Act does not apply in Scotland; the 
corresponding statute is the Criminal Procedure Act 
of 170), ch. 6. 2. A statute deriving ultimately from 
the English statute and enacted in the United States 
as a constitutional guarantee of personal liberty. 
[Cases: Habeas Corpus 201-913.] 


habendum clause (ha-ben-dam). 1. The part of an 


instrument, such as a decd or will, that defines the 
extent of the interest being granted and any condi- 
tions affecting the grant. © The introductory words 
to the clause are ordinarily to have and to hold. — Also 
termed to-have-and-to-hold clause. [Cases: Deeds 
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120. CJ.S. Deeds §§ 36, 231-236, "253-260, 262, 
268, 270-274, 276~278.] 2. Oil & gas. The provision 
in an oil-and-gas lease defining how long the interest 
granted to the lessee will extend. @ Modern oil-and- 
gas leases typically provide for a primary term — a 
fixed number of years during which the lessee has 
no obligation to develop the premises — and a 
secondary term (for “so long thereafter as oil and 
gas produced”) once development takes place. Most 
jurisdictions require production of paying quantities 
to keep the lease in effect. — Also termed term clause. 
(Cases: Mines and Minerals 73.5. C.J.S. Mines and 
Minerals §§ 241, 247, 253-254.] — Often shortened 
to habendum. 
“This part of the deed was orlginally used to determine the 
interest granted, or to lessen, enlarge, explain or qualify the 
. But it cannot perform the office of eens we 
estate already vested by the dead; for it Is void ff It be 
repugnant tothe estate granted. It has degenerated Into a 
mere useless form; and the premises now contain the 
of the estate granted, and the deed Mes 
effectual without any habendum. If, however, the premises 
should be merely descriptive, and no estate mentionec, 
then the habendum becomes efficient to declare the Inten- 
tion; and it will rebut any Implication arising from the silence 
of the premises.” 4 James Kent, Commentaries on Ameri- 
can Law *468 (George Comstock ed., 11th ed. 1866). 
habendum et tenendum (ho-ben-dam et ta-nen-dam). 
{Law Latin] Hist. To have and to hold. @ This formal 
phrase appeared in land deeds and defined the 
estate or interest being transferred. See HABENDUM 
CLAUSE; TENENDUM. . 


habentes homines (ha-ben-teez hom-a-neez), n. [Law 
Latin “men who have") Hist. Rich men. — Also 
termed foesting-men. 


habere (ha-beer-ec), vb. [Latin “(1 have"j Roman law. 
To have (the right to) something. @ This term was 
sometimes distinguished from tenere (to hold) and 
possidere (ty possess), with habere referring two the 
right, éenere to the fact, and possidere to both. 
* ‘Habere’ has two meanings; for we Say that the owner of a 
thing ‘has’ It and also that a nonowner who holds the thing 
has’ it. . we use the word in reletion to property 
d ed with us." Digest of Justinian 45.1.38.9 (Ulplan, Ad 
Sabinum 49). 
habere facias possessionem (ho-beer-ee fay-shee-as pa- 
zes[h]-ee-oh-nam). n. (Law Latin “that you cause to 
have possession” Hist. A writ giving a successful 
ejectment-action plaintiff the possession of the recov- 
ered land. @ If the sheriff delivered more than the 
person was entitled to, a writ of rehabere facias seisi- 
nam could compel the sheriff to return the excess. — 
Often shortened to habere facias or hab. fa. 


habere facias seisinam (ho-beer-ee fay-shee-as see-zi- 
nam), 7. [Law Latin “that you cause to have seisin”] 
Hist. A writ of execution commanding the sheriff to 
give the applicant seisin of the recovered land. @ 
This writ was the proper process for giving seisin of 
a [reehold, as distinguished from giving only a chat- 
tel interest in land. See setstn. 


habere facias visum (he-beer-ee fay-shee-as vi-sam or 
-zam), n. (Law Latin “that you cause to have a view"] 
Aiist, A writ allowing a litigant to inspect the lands in 
controversy. ; 

habere licere (ha-beer-ee li-seer-ee), vb. [Latin “to al- 
low to have”) Roman law. To stipulate to a purchas- 
er's right to possess and enjoy property undisturbed. 


hacienda pdablica 


© The term denoted a seller’s duty to indemnify the . 
purchaser if the purchaser was evicted. An evicted 

purchaser could raise an action on the stipulation or, _ 
under Justinian, an actio ex empto against the seller. 


hab. fa. abbr. HABERE FACIAS POSSESSIONEM. 


habili et competente forma (hab-o-l et kom-pa-ten-tee 
for-ma). [Latin] Hist. In a fit and competent manner. 


kabili modo (hab-a-l1 moh-doh). [Latin] Hist. In a fit 
manner; sufficiently. 


habilis causa transferendi dominit (hab-a-lis kaw-za 
trans-fa-ren-di da-min-ee-1). [Law Latin] Hist. An 
adequate title for transferring the property. © The 
phrase appeared in reference to the grantor’s power 
and intention to convey the property; the title had to 
be sufficient to support the conveyance of proper- 
ty. — Also spelled Pobils causa transferrendi dominii. 

habitability. The condition of a building in which 
inhabitants can live free of serious defects that might 
harin health and safety <lack of running water 
adversely affects the apartment's habitability>. 


habitability, implied warranty of. See implied warranty 
of habitalility under WARRANTY (2). 


habitancy (hab-a-tan-see). 1. DOMICILE. 2. RESIDENCE. 


habit and repute. [fr. Latin habitus et reputatus “held 
and reputed"] Scots law. A person’s reputation. ® 
Marriage could formerly be constituted if one was 
generally held and reputed to be married. And it 
was a aggravation of theft to be held and reputed a 
thief. 


habitant (a-bee-ton), n. [French] 1. Hist. French law. A 
rson holding land in feudal tenure from a seign- 
lor. 2. A native of Canada of French descent, esp. 
one from the farming class. 
habitatio (hab-a-tay-shee-oh), n. [Latin “dwelling”] Ro- 
man law. The right to dwell (in a place); the right of 
free residence in another's house; an urban servi- 
tude, @ This right was usu. given by will and treated 
as a personal servitude. See urban servitude under 
SERVITUDE (2). CE. USUFRUCT; USUS (1). 


habitation. 1. The act of inhabiting; occupancy. 2. A 
dwelling place; a domicile. 3. Civil lew. A nontrans- 
ferable and nonheritable right to dwell in the house 
of another. La. Civ. Code art. 630. See RESIDENCE; 
DoMIctLe. Cf, USUFRUCT. 

habit evidence. See EVIDENCE. 

habitual, a 1. Customary; usual <habitual late 
sleeper>. 2. Recidivist <habitual offender>. 

habitual criminal. Sce recinivist. 

habitual drunkard. See pruNKARD. 

habitual offender. 1. REecipivist. 2. OFFENDER. 

habitual residence. See RESIDENCE. 

hable (ab-al), n. [Law French] Hist A pon or harbor; a 
station for ships. 

hacienda particular (ah-syen-dab [or hah-see-en-da] 
pahr-tee-koo-lahr), n. Spanish law. Private property. 

hacienda jyiblica (ah-syen-dah [er hah-see-en-da] poo- 
blee-kah), 2. Spanish law. 1. Public revenue or assets. 
2. The public treasury; economic ministry. 


hacienda social 


hacienda social (ah-syen-dah [or hah-see-en-da} soh- 
syahl), n. Spanish law. Property belonging to a corpo- 
ration or partnership. 


hack, vb. To surreptitiously break into the computer, 


network, servers, or database of another person or . 


organization. Cf. crack. — hacker, n. 


had. Commenced or begun, as used in a state 
providing that no legal proceeding may be had (usu. 
followed by the words or maintained) <no action for 
foreclosure may be had or maintained until the 
debtor has been given at least 30 days’ notice>. 


hadbote. See nore (2). 
hadgonel (had-ga-nel), n. Hist. A tax or mulct. 


Hadley v. Baxendale rule. Contracts. The principle that 
consequential damages will be awarded for breach of 
contract only if it was foreseeable at the time of 
contracting that this type of damage would result 
from the bicuch. Hadley v. Baxendale, 9 Exch. 341 
(1854). @ Hadley v. Baxendale is best known for its 
impact on a nonbreaching party's ability to recover 
consequential damages, but the case also confirmed 
the. principle that the nonbreaching party may re- 
cover damages that arise naturally from the breach. 
See fereseeable damages under vamaces. (Cases: Dam- 
ages 23. C.J.S. Damages §§ 28~-33.] 

“The rationale of the dacision In Baron Alderson's 
noted statement of what came to be known as the two rules 

of Hadley v. Baxcndale. The first rule was that the Injured 
recover damages for loss that ‘may fairly and 

be considered tae} arising naturally, Le., accord- 

Ing to tha usual course of things, from such breach of 
contract itself.’ ... The second and more significant rule 

went to pag tat Bea @3 for loss other than that ‘arising 
naturally’ — to ary of what have come to be known as 

‘cons tial’ damages.... By introducing this require- 

ment ctf ‘contemplation’ for the recovery of consequential 

damages, the court imposed an important new limitation on 
the scope of recovery that juries coutd allow for breach of 
contract. The resuft was to impose a more itr alah 


applicable to actions in tort or for breach of warrenty, in 
which substantial or proximate cause Is tha test.” E. Allan 
Famsworth, Contracts § 12.14, at 822-23 (3d ed. 1999). 


had-not test. See BUT-FOR TEST. 


haec est conventio (heek est kon-ven-shee-oh). [Law 
Latin] Hist. This is the agreement. © These formal 
words commonly pre written agreements. 


haec est finalis concordia (heek est fi-nay-lis kon-kor- 
dee-a). [Law Latin] Hist. This is the final agreement. 
@ These words began a fine, a fictitious judicial 
Erocrediog formerly in use as a mode of conveying 
and. See Foor OF THE FINE; FINE (1). 

haec verba, See 1X HAEC VERBA. 

haeredibus et assignatis quibuscunque (ha-red-i-bas et 
as-ig-nay-tis kwib-as-kang-kwee). [Law Latin) Scots 
law. To heirs and assignees whomsoever. @ This was 
a simple destination phrase. 

haereditas, See HUREDITAS. 

haeres. See HERES. 

haeretico comburendo. See DE WAERETICO COMBURENDO, 

hafne (hay-van), ». [Old English} A haven or port. 


hafne court. Hist. Haven court; one of several courts 
anciently held in certain ports in England. 
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Hague Academy of International Law (hayg). A cen- 
ter for advanced studies in entemmadenal law: both 
ublic and private, aimed at ns the compre- 
ensive and impartial examination of problems of 
international | relations. @ It was founded in the 
‘Netherlands in 1923 on the initiative of the Carnegie 
Endowment for International Peace and the Institut 
de Droit International. -~ Also termed Académie de 
Droit International de La Haye. 


Hague Convention. The short name for any one of 
the many international conventions that address dif- 
ferent legal issues and attempt to standardize proce- 
dures between nations. [Cases: Treaties 1. C.J.S. 
Treaties § 2.) 


Hague Convention on Protection of Children and 
Oe in of Intercountry Adoption. 
A 1993 international agreement to establish uniform 
procedures ahi intercountry adoptions. ® The 
Convention has not been widely accepted. The U.S. 
has signed but not ratified it. 


Hague Convéntion on the Civil Aspects of Interna- 
tional Child Abduction. An international convention 
(concluded in 1980) that seeks to counteract cross- 
border, child-snatching by noncustodial parents. © 
This convention created a legal mechanism available 
to pach seeking the return of, or access to, their 
children. Its purposes are to secure the prompt 

return of children who have been wrongfully taken 

from one country to another and to enforce custody 
and- visitation rights in the contracting countries. 

The procedure is summary in nature and does not 

contemplate continuing hearings on the merits of a 

dispute. More than 46 countries are parties to the 

Convention, including the United States. 42 USCA 

§§ 11601-11610. (Cases: Child Custody @802.} 


Hague Convention on the Service Abroad of Judicial 
and Extrajudicial Documents. An international con- 
vention, concluded on November 15, 1965, govern- 
ing procedures for effecting service of process in a 
foreign country. © More than 35 countries are par- 
ties to the convention, including the United States. 
[Cases: Federal Civil Procedure €>462; Process 
S83; Treaties 91. CJ.S. Process §§ 50, 73-75; 
Treaties § 2.] 

Hague Convention on the Taking of Evidence 

road in Civil or Commercial Matters. An interna- 
tional convention, concluded on October 26, 1968, 
that establishes procedures for obtaining evidence in 
a foreign rng Sate as taking a deposition 
abroad. ® More 27 countries are parties, in- 
cluding the United States. [Cases: Federal Civil Pro- 
cedure @ 1261; Pretrial Procedure @91, Treaties 
8. C.J.S. Pretrial Procedure §§ 4-6; Treaties § 6.] 


Hague Rules. Maritime Inw. An international agree- 
ment adopted at the International Convention for 
the Unification of Certain Rules of Law Relating to 
Bills of Lading in. 1924. © Under the Hague Rules, a 
carrier is not hable for losses. 


Hague Tribunal. /nt'l law. A permanent court of arbi- 
tration established by the Hague Peace Conference 
of 1899 to facilitate immediate recourse to arbitra- 
tion to settle international differences. ® The court 
was given jurisdiction over all arbitration cases, un-. 
less the partiés agreed to institute a special tribunal. 
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An international bureau was likewise established to 
serve us a registry for the court and to issue commu- 
nications about the court’s meetings. ‘he court is 
“permanent” only in the sense that there is a perma- 
nent list of members from whom arbitrators in a 
given case are selected. Apart from making minor 
changes in the court, the Second Hague Conference 
of 1907 provided that, of the two arbitrators ap- 
pointed by each party, only one should be a national 


of the appointing state. [Cases: International Law | 


@10.45. C.J.S. International Law §§ 59-65.) 


haircut. 1. Securities. The discount required by the 
National Association of Securities Dealers on the 
value of stock that a brokerage firm holds in its own 
account at the time of filing a monthly report about 
the firm’s net capital condition. [Cases: Securities 
lation 40.13. C.J.S. Securities Regulation 
§ 159.] 2. The difference between the amount of a 
loan and the market value of the collateral securing 
the loan. 


haircut reorganization. See REORGANIZATION (1). 
Haitian divorce. See Mexican divorce under DIVORCE. 


halawa (ho-lah-wa), ». [Hindi] A system for transfer- 
ring money, usu. across national borders, based on 
trust and operating through networks based on fam- 
ily relationships or on regional or ethnic affiliations 


rather than through banks and financial institutions. 


© The system originated in India before the intro- 
duction of western banking practices. It is commonly 
used in immigrant communities. In Indian and Paki- 
stani usage, “white halawa” refers to legitimate 
transactions and “black halawa” refers to money- 
laundering. — Also termed hundi. re 


halawadar (ha-lah-wa-dor), n. [Hindi] A halawa opera- 
tor. 


half, n. One of two equal parts into which a thing can 
be divided; moiety. 


half blood. Sec sloop. 
half brother. See sRoTHER. 


halfendeal (hahv-on-deel), n. [fr. Law Latin halfendele) 
Archaic. Half a thing; a moiety. — Also spelled half 
endeal; half-endeal. 


half-mark. See DEMIMARK. 
half nephew. Sce nePHew (D. 
half niece. See niece. 
half orphan. See ORPHAN (2). 
half-pilotage. See PILOTAGE. 


i half plus one. A common but inexact (and often 


inaccurate) approximation for a majority. @ For a 
body with 100 members, a majority is indeed half 
plus one, or 51. But for a body with an odd number 
of members, “half plus one” would not be a whole 
number. So “a simple majority" is a better choice for 
designating majority rule. — Also termed 50 percent 
plus one. See MAJORITY (2). 

half-proof. Civil law. 1. Proof established by one wit- 
ness, or by a private instrument. See UNUS NUL.LUS 


RULE. 2, Prima facie proof that is nonetheless insuffi- 
cient to support a sentence or decree. 


hallmote 


half-seal. Hist. A seal used in the Court of Chancery to 
mark commissions to the Court of Delegates on ‘the 
‘appeal of an ecclesiastical or maritime case. @ The 
use of the seal ended when the Court of Delegates 
was abolished in 1832. See COURT OF DELEGATES. 


half section. See secrion. 
half sister. See sisTER. 


half-timer. Hist. In England, a child excused from 
full-time attendance at school under the Factory and 
Workshop Act of 1908 so that the child could work 
part-time in a factory or workshop. ® The Factory 
and Workshop Acts from 1901 to 1911 were re- 
peace by the Factory and Workshop (Cotton Cloth 
‘actories) Act of 1929 and the Factories Act of 1937. 


half-tongue. Hist. In England, a jury empaneled to try 
an alien, and com half of one nationality and 
half of;another. ® The use of this type of jury ended 
in 19T# with the passage of the Status of Aliens Act. 


halfway house. A transitional housing facility designed 
to rehabilitate people who have recently left a prison 
or medical-care facility, or who otherwise need help 
in adjusting to a normal life. — Also termed residen- 
tial community treatment center. 


half-year. See year. 


Halifax law. 1. LYNCH Law; more broadly, an irrevoca- 
ble punishment carried out after a summary trial. 2. 
The summary and unauthorized trial and execution 
(usu. by decapitation) of a person accused of a crime. 
@ This term comes frum the parish of Halifax, in 
England, where — according to custom in the forest 
of Hardwick — this form of private justice was 
anciently practiced by the free burghers against peo- 
ple accused of stealing. Thieves could be condemned 
to death by beheading on market day. The last such 
case is said to have occurred in 1650. — Also termed 
gibbet law; Halifax inquest. : 

haligemot. See HALLMOTE. 


hall. 1.A ee or room of considerable size, used 
for meetings of Lodies such as public assemblies, 
conventions, and courts. 2. Parliamentary law. The 
room or other space in which a deliberative assembly 
meets. 3. Hist. A manor house or chief mansion 
house. ®@ It was called a fall because the magistrate’s 
court was typically held there. 


hallage (hawl-ij), n. Hist. A fee or toll due for goods or 
merchandise sold in a hall used as a market; a toll 
payable to the lord of a fair or market for commodi- 
ties sold in the common hall. 


hallazgo aeyene eon n. [Spanish] Spanish law. 1. 
The finding and taking possession of ownerless 
property. 2. The first occupant recognized by law. 


halle-gemot (hawl-ga-moht), 1. See naLLMore. 


hallmark. 1. An official stamp affixed by goldsmiths 
and silversmiths on articles made of gold or silver to 
show genuineness. 2. A mark of genuineness. 


hallmote (hahl-moht), 2. 1. Hist. A court baron; spe- 
cif., an annual court, presided over by the lord of 
the manor, to decide civil disputes between feudal 
tenants. © The court was usu. held in the manor's 
great hall. See court Baron. 2. A trade-guild’s com- 
mercial court, in which guild members were tried 


ham 


for trade-related offenses against the guild. 3. A 
convention of citizens in their public hall. — Also 
termed folkmote. 4. (Erroneously) an ecclesiastical 
court. @ Ajthough this definition appears in many 
secular legal dictionaries, it is unheard of in canon 
law. — Often (erroneously) spelled (in sense 4) holy- 
mote. — Also spelled (in senses 1-3) hallmoot; halmote, 
halymote;, halle-gemot, haligemote. © : 


ham (ham or am). 1. A place of dwelling; a village. @ 
This word now usu. appears in compound form at 
the end of place names, such as Buckingham. 2. A 
small (esp. enclosed) pasture; a piece of land. — Also 
spelled ham. Cf. Hamer. 


hamel, See HAMLET. 
hameleta. See HAMLET. 


bhamesucken (haym-sek-an), n. Scots law. 1. Assault on 
a householder within the house after breaking in to 
commit the assault or to commit theft. 2. The crime 
of housebreaking or burglary accompanied by vio- 
lence, @ “his term derives from Anglo-Saxon law 
(hamsocn), and literally meant “breaching the peace 
of another's home.” — Also spelled hamesechen; hame- 
soken. — Also termed hamfare. 
“Burglary, or noctumal housebreaking, burg! latrocinium, 
which by our ancient law was called hamesecken, as it is in 


Scotland to this day, has asa 


aoe been looked uy; 
very heinous offence ...."" 4 Willlam Blackstone, Commen- 


taries on the Laws of England 223 (1769). 
hamfare. See HAMESUCKEN. 


' hamlet. A small village; a part or member of a vill. @ A 
hamlet in a rural community might consist of no 
more than a store, a church, and a few resi- 
dences, — Also termed hamel; hameleta; hamleta. See 
VILL. Cf. nam. 


hammer, n. Slang. A forced sale; a sale at public 
auction <her jewelry was brought to the hammer>. 
See forced sale under SALE. 


Hammurabi, Code of. See CODE OF HAMMURABI. 


hana (han-o-par), n. [Law Latin hanaperium “ham- 
per) Hist 1. A basket or hamper used by the 
Chancery to store writs and returns. 2. The treasury 
of the Chancery, funded from the fees charged for 
writs. Cf. Fiscus. 


Hanaper Office. Hist. An office formerly belonging to 
the common-law jurisdiction of the Chancery Court. 
©@ The term derives from the storage of writs in a 
hamper (in hanaperio). Crown writs, on the other 
hand, were stored in the Petty Bag Office. The 
Hanaper Office was abolished in 1842.See BAGA. — 


hand, x. 1. A person’s handwriting <a holographic 
wiil must be in the testator's hand>. 2. An instru- 
mental part <he had a hand in the crime>. 3. One 
who performs some work or labor <Hickory was 
"one of the Gales’ hired hands>. 4. (usu. pl.) Posses- 
sion <the cocaine was now in the hands of the 
police>. 5, Assistance <the carpenter lent a hand to 
the project>. 6. A measure of length equal to four 
inches, used in measuring the height of equines, esp. 
horses <the pony st ten hands tall>. (Cases: 
Weights and Measures €3. C.J.S. Weights and Mea- 
sures § 3.) 7. Hist. An oath <he gave his hand on the 
matter>. 8. One or two sides or aspects of an issue 
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Ov argument <on the one hand we can argue for 
imprisonment, on the other for leniency>. 


hand, vb. To give; to deliver <he handed over the 
documents>. 

handbill. A written or printed notice displayed, hand- 
ed out, or posted, usu. to inform interested people 
of an event or of something to be done. @ Posting 
and distribution of handbills is regulated by ordi- 
nance or statute in most localities. - 


hand down, vb. To announce or file an opinion in a 
case. © The term was originally used in connection 
with an appellate-court opinion sent to the court 
below, it was later expanded to include any decision 
by a court on a case or point under consideration. 
(Cases: Appeal and Error €1181-1182; Federal 
Courts | 1. GJS. Appeal and Error §§ 877, 
962-963.] 


handfasting. 1. See handfast marriage (3) under Mar- 
RIAGE (1). 2, See handfast marriage (4) under MARRIAGE 
(1). #5: 

handfast marriage. See MARRIAGE (1). 


Hand formula. A balancing test for determining 
whether conduct has created an unreasonable risk of 
harm, first formulated by Judge Learned Hand in 
United States v. Carroll Towing Co., 159 F.2d 169 (2d 
Cir. 1947). @ Under this test, an actor is negligent if 
the burden of taking adequate precautions against 
the harm is outweighed by the probable gravity of 
the harm multiplied by the probability that the harm 
will occur. (Cases: Negligence €°215. C.J.S. Negli- 
gence §§ 32-33, 195-196.) 

“The standard applicable to most unintentional tort 
cases {Is that of negligence, defined by Judge Learned 
Hand as follows: the defendant ts negligence if the 


1B 0} 
loss caused by the accident, re ood by the probability of 
a burden of the ghenam 


govern accident cases." Richard A. Posni 
ysis of Law § 6.2, at 122-23 (2d ed. 1977). ; 
handhabend (hand-hab-ond), adj. Hist. (Of a thief) 
caught in possession of a stolen item. 


handhabend, 2. [fr. Old English aet haebbendre handa 
“at or with a having hand") Hist. 1. The bearing of 
stolen goods in hand or about the person. Cf. sack- 
BEREND. 2. A thief or another person caught carrying 
stolen goods. 3. Jurisdiction to try a person caught 
carrying stolen goods. — Also spelled hand-habende. 


handicapped child. See cuicp. 


hand money. Money paid in hand to bind a bargain; 
earriest money paid in cash. See EARNEST MONEY. 


hand note. See NOTE (1). : 


handsale. Hist. A sale memorialized by shaking hands. 
e Over time, ha also came to refer to the 
earnest money given immediately after the hand- 
shake. In some northern European countries, shak- 
ing hands was necessary to bind a bargain. This 
custom sometimes persists for oral contracts. The 
Latin phrase for handsale was vendilio per mutuam 
manuum complexionem (‘a sale by the mutual joining 
of hands"). — Also spelled Aandsel. 
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hands-off agreement. A noncompete contractual pro- 
vision between an employer and a former employee 
rohibiting the’ employee from using information 
earned during his or her employment to divert or 
to steal customers from the former employer. [Cases: 
Contracts 118. C.J.S. Contracts §§ 267-268.) 


‘ hand up, vb. (Of a grand jury) to deliver an indict- 


ment to a criminal court. 


handwriting. Evidence. 1. A person's chirography; the 
cast or form of writing peculiar to a person, includ- 
ing the size, shape, and style of letters, and whatever 
gives individuality to one’s writing. [Cases: Evidence 
S561. CJ.S. Evidence §§ 800-803.] 2. Something 
written by hand; a writing 
opinion about the genuineness of handwriting, 
based on familiarity not acquired for litigation pur- 
jases, can authenticate a document. Fed. R.. Evid. 
901(b)(2). [Cases: Criminal Law €491; Evidence 
€>480, 561.) 


hang, vb. (Of a jury) to be unable to reach a verdict 
<the jury was hung after 12 hours of continuous 
deliberation>. See hung jury under jury. [Cases: 
Criminal Law @ 867; Federal Civil Procedure 
1974, Trial 316. CJS. Criminal Law 
§§ 1388-1390; Trial § 816.) 


hanged, drawn, and quartered. Hist. An ancient sen- 
tence for high treason, consisting of the prisoner's 
being drawn on a hurdle to the place of execution, 
hanged by the neck (but not until deud), disembow- 
eled, and beheaded, and the body then divided into 
four pieces for the king's disposal. © The sentence 
was abolished in England in 1870. See rREASON. 


hanging, 1. The act of carrying out an execution by 
suspending the person above the ground by a oe 
around the person's neck. @ Death is caused by 
asphyxiation (Sy being hoisted from the ground) or 
by a sudden breaking of the cervical vertebrag (by 
being dropped from a height). 


hanging chad. See cian. 


hanging in chains. Hist. In England, in atrocious 
cases, the practice of suspending an executed mur- 
derer’s body by chains near where the crime was 
committed. @ Hanging in chains was abolished in 
1834, 


hanging judge. See jepce. . 
hangman. Archaic. An executioner, esp. one who exe- 
cutes condemned criminals by hanging. 


Hansard (han-sard). The official reports of debates in 
the British Parliament. @ The name derives from 
Luke Hansard, printer of the Journal of the House of 
Commons from 1774 to 1828. The name has varied at 
different times. In 1892 it became the Authorised 
Edition; in 1909 the tide was changed to the Official 
Report; and since 1943 the name Hansard has been 
added to Official Report. — Also termed Hansard 
Official Report; Hansard’s Debates. 


hanse (hans), n. (German] /fist. 1. A merchant guild, 


esp. one engaging in trade abroad. 2. A fee for 
entrance to the guild; an impost levied on merchants 
not belonging to the guild. 


Hanseatic (han-see-at-ik), adj. Hist. 1. Of or relating to 
the union of the Hanse Towns, usu. referred to as 


specimen. @ Nonexpert | 


harbor line 


- the Hanseatic League. 2. Of or relating to a hanse or 
‘commercial alliance. 


Hanse Towns (hans). Hist. The collective name of 
certain German cities — including Liibeck, Ham- 
burg, and Bremen — that allied in the 12th century 
to protect and further their mutual commercial in- 
terests. @ This alliance was usu. called the Hanseatic 
League. The League framed and promulgated a code 
of maritime law known as the Laws of the Hanse 
Towns, or Jus Hanseaticum Maritimum. The League's 
power peaked in the 14th century, then gradually 
declined until 1669, when the last general assembly. 
was held. . 


Hanse Towns, laws of the. Hist. A uniform maritime 
code drawn from laws of the Hanseatic towns, esp. 
that of Libeck, published in German at Libeck in 
1597 and revied and enlarged in 1614. ~ 


happiness, right to pursue, The constitutional right to 
pursue any lawful business or activity — in any 
manner not inconsistent with the equal rights of 
others — that might yield the highest enjoyment, 
increase one’s prosperity, or allow the development 
of one’s faculties. [Cases: Constitutional Law 86. 
C.J.S. Constitutional Law § 505.) 


harassment (ha-ras-mant or har-as-mant). Words, con- 
duct, or action (usu. repeated or persistent) that, 
being directed at a specific person, annoys, alarms, 
or causes substantial emotional distress in that per- 
son and serves no legitimate purpose. @ Harassment 
is acuonable in some circumstances, as when a credi- 
tor uses threatening or abusive tactics to collect a 
debt. (Cases: Civil Rights 671046, 1143. C.J.S. Civil 
Rights §§ 23, 29, 144.] — harass (hv-ras or har-as), 
ub. 


same-sex harassment. Sexual harassment by a su- 

pervisor of an employee of the same sex. [Cases: 

Civil Rights 91187, 1194. CJ.S. Chul Rights 
- §§ 11, 53-58.) 


sexual harassment. See SEXUAL HARASSMENT. 


harbinger (hahr-bin-jar), n. b. Hist. In England, a 


royal officer who went ahead and was responsible 
for securing lodging for troops or for a traveling 
royal entouluge. 2. A person or thing that predicts 
what is to come <a harbinger of bad news>. 


harbor, safe. See saFE HARBOR. 
harboring, n. The act of affording lodging, shelter, or 


refuge to a person, esp. a criminal or egal alien. 
[Cases: Aliens 56; Compounding Offenses 3.5. 
C..S. Aliens §§ 249, 253-254, 260-261; Compounding 
Offenses § 5.) 


harboring an illegal alien. The act of providing con- 


cealment from detection by law-enforcement author- 
ities or shelter, employment, or transportation to 
help a noncitizen remain in the United States unlaw- 
fully, while knowing about or recklessly disregarding 
the noncitizen’s illegal immigration status. © The 
crime of harboring an illcgal alien does not require 
that the offender be involved in the smuggling of 
illegal aliens into the country. 8 USCA § 1324. 


harbor line..A line marking the boundary of a certain 


part of public water that is reserved for a harbor; 
esp., the line beyond which wharves and other struc- 


hard asset 


tures may not extend. [Cases: Navigable Waters 


@=14(1). C.J.S. Navigable Waters § 37.) 
hard asset. See real asset under ASSET. 


hard case. A lawsuit involving equities that tempt a 

_. judge to stretch or even disregard a principle of law 

at issue — hence the expression, “Hard cases make 
bad Jaw.” 


hard currency. See CURRENCY. 


hard dollars. 1. Cash proceeds given to a seller. 2. 
The part of an equity investment that is not deduct- 
ible in the first year. Cf. sorr DOLLARS. 


hard goods. See durable goods under Goons. 
hard labor. Work imposed on prisoners as additional 
unishment, usu. for misconduct while in prison. ¢ 


eral states (such as Louisiana, Maine, and New 
Jersey) impose hard labor as a sentence for a variety 


of crimes. Hard labor is also imposed in militarv . 


sentencing. See PENAL SERVITUDE. [Cases: Sentencin 
and Punishment 1067, 1134, 1526. C.J.S. Crimina 
Law §§ 1458, 1467, 1471, 1504-1505, 1511, 1569.) 


hard-look doctrine. Administrative law. The principle 
that a court should carefully review an administra- 
tive-agency decision to ensure that the decision did 
not result from expediency, pressure, or whim. 
(Cases: Administrative Law and Procedure $741. 
C.J.S. Public Administrative Law and Procedure § 213.] 


hard money. See MONEY. ‘ 


hard sell. A sales practice characterized by slogans, 
aggressiveness, intimidation, and urgent decision- 
making. Cf. sorr seit. 


ip. 1. Privation; suffering or adversity. 2. The 
severity with which a proposed construction of law 
would bear on a particular case, sometimes forming 
a basis (also known as an argument ab inconvenient) 
against the construction. See AB INCONVENIENTI; HARD 
case. [Cases: Statutes €°181(2). C.J.S. Statutes § 318.) 
3. Family law. A condition that makes it onerous or 
impossible for a child-support obligor to make the 
requirea child-support payment. 4. Zoning. A 
ground for a variance under some zoning statutes if 
e zoning ordinance as applied to a particular 
property is unduly oppressive, arbitrary, or confisca- 
tory; esp., a ground for granting a variance, based 
on the impossibility or prohibitive expense of con- 
forming the property or its use to the creme Hee, So 
tion. — Also termed unnecessary hardship. See vani- 
ANCE (a). (Cases: Zoning and Planning ¢°492. €.].S. 
Zoning and Land Planning §§ 241-242.] 
Hare-Ware voting. See instant-runoff voting under vor- 
ING, 
harm, n. Injury, loss, damage; material or tangible 
detriment. 


accidental harm. Harm not caused by any tortious 
act. 


bodily harm. Physical pain, illness, or impairment 
of the body. 

grievous bodily harm. See serious bodily injury under 
INJURY. 


physical harm. Any physical impairment of land, 
chattels, or the sini body. 
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serious bodily harm. See serious bodily injury under 
INJURY. 


social harm. An adverse effect on any social inter- 
est that is protected by the criminal law. 

' “If the phrase ‘social harm’ {s used to Include every Invasion 

“of any soctal Interest which has been placed under the 


protection of a criminal sanction (whether by common law 


be sald to Involve, in 


pol Mey perl every crime 
to other requirements, (1) the happening of social 
harm and (2) the fact that the act of some person was the 
cause of this harm.” Rollin M. Perkins & Ronald N. Boyce, 
Criminal Law 630 (Sd ed. 1882). 
harmful behavior. Conduct that could injure another 
person, esp. a child. 


cumulatively harmful behavior. Family law. Harmful 
seapiayen (or caregiver) behavior that, if continued 
‘or a significant period, will over time cause seri- 
ous harm to a child. 


immediately harmful behavior. Family law. Harmful 
parental (or caregiver) behavior that could have 
caused serious injury to a child but that, because of 
the intervention of an outside force or a fortuitous 
event. did not result in any injury. 


seriously harmful behavior. Family law. Parental (or 
caregiver) behavior that is capable of causing seri- 
ous injury to a child in the person's care. @ Some 
examples of seriously harmful behavior are physi- 
cal battering, physical neglect, sexual abuse, and 
abandonment. 


harmful child lator. See oppressive child labor under 
CHILD LABOR. 


harmful error. See reversible error under ERROR (2). 
harmless error. Sec ERROR (2). 


harmonic plane. An arbitrarily selected zero chosen 
by the U.S. Coast and Geodetic Survey to serve as 
the base for its tidal tables, charts, and maps. 


harmony. Agreement or accord; conformity <the de- 
cision in Jones is in harmony with earlier Supreme 
Court precedent>. — harmonize, vb. 

harrow (har-oh or ho-roh), n. {fr. Old French aro] 
Hist, In Norman and early Snel law, an outcry (or 
hue and cry) after felons and malefactors. — Also 
termed haro. See HUE AND CRY. Cf. CLAMEUR DE HARO. 


Harter Act. Maritime law. An 1893 federal statute 
regulating a carrier's liability for the loss or damage 
of ocean cargo shipped under bills of lading. 46 
USCA App. §§ 190-196. © The Act was the prea 
model for the Carriage of Goods by Sea Act, whi 
has largely superseded it in practice. See CARRIAGE OF 
Goops BY sea act. [Cases: Shipping €103. C.J.S. 
Shipping §§ 232-242.) 

“[T]he Hart th x legislative attempt 
Rue ond Manne Insurance, 24 J Mar & Con. 
119, 179 (1999). 

Hart-Scott-Rodino Antitrust rp orent Act. A 
federal statute, enacted in 1976, that generally 
strengthens the Justice Department's antitrust en- 
forcement powers, esp. by requiring firms to give 
notice to the Federal Trade mmission and the 
Justice artment_of an intent to merge if one. of 
the firms has annual revenues or assets exceeding 
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$100 million, and the ac uisition price or value of 
the acquired firm exceeds $15 million. — Often 


. shortened to Hart-Scolt-Rodino Act (abbr. HSR Act). 


hash, vb. To run (a document) through an encryption 
algorithm, usu. to secure the contents or to derive a 
number unique to the document. @ The product of 
hashing is either run through the encryption algo- 
rithm in reverse to verify that the transmitted mes- 
sage has not been altered or combined with the 
sender's private-encryption key to produce a digital 
signature for the document. 


hash number. A unique numerical code generated by 
encryption software for use in creating a digital 


signature. — Also termed hashed number. See digital . 


signature under SIGNATURE; HASH; KEY ENCRYPTION. 


haspa hae pe); n. (Law Latin] Hist. The hasp of a 
door. ® Livery of seisin was often made in the 
doorway of a structure located on the property 
being transferred. 


hasta (has-ta), n. [Latin “spear”] 1. Roman law. A sale 
by auction, indicated by a spear placed into the 
ound. @ The phrase hasta subicere (“to put under 
the spear") meant to put up for sale at auction. 2. 
Hist. A symbol used to invest a fief. 


Hatch Act. A federal statute, enacted in 1939, that 
restricts political-campaign activities by federal em- 
ployees and limits contributions by individuals to 
political campaigns. 5 USCA §§ 1501-1508. @ Sena- 
tor Carl Hatch sponsored the Act following disclo- 
sures that Works Progress Administration officials 
were using their positions to campaign for the Dem- 
ocratic Party. (Cases: Elections 9311.2. C.J.S. Elec- 
tions §§ 334(1\, 355(2}.) 


Hatch-Waxman Act. The popular name of the 1984 
federal law that provides incentives for the develop- 
ment of generic drugs and allows drug-patent own- 
ers to regain the time lost on a patent's term while 
awaiting approval of the drug from the Food and 
Drug Administration. — Also termed Drug Prire 
Competition and Patent Term Restoration Act of 1984. 


hate crime. See CRIME. : 
hate speech. See sperci. . 


‘Lat money. Maritime law. A small gratuity traditionally 


paid to the master (and sometimes the crew) of a 
ship for the care of the cargo. — Also termed pocket 
money; primage. [Cases: Shipping ©°69. C.J.S. Ship- 
ping § 158.] 
“Primage and average, which are mentioned in bills of 
lading, mean a small compensation or duty paid to the 
master, over and above the freight, for his care and-trouble 
as to the goods. It belongs to him of right, and it is not 
underst to be covered by the policy of insurance. For 
these charges, as well as for freight. the master has a lien 
on the cargo.” 3 James Kent, Commentaries on American 
Law *232 n.(b) (George Comstock ed., 11th ed. 1866). 
Hatsell’s Precedents. A compilation of points of order 
decided in the House of Commons, published by the 
House's clerk, John Hatsell, in two volumes, the first 
in 1776 and the second in 1781. @ Hatsell’s compila- 
tion was a primary source for the manual that 
Thomas Jefferson compiled while presiding over the 
United States Senate. 


hauber ({hjaw-bar), n. (Old French) Hist. A high lord; 
a great baron. 


hazard 


haulage royalty. See ROYALTY (2). 


haustus (haws-tas), n. [Latin “a drawing”) Roman daw. 
A species of rustic praedial servitude consisting in 
the right to draw water from a well or spring on 
another's property — the term being common esp. 
in the form haustus. @ A right-of-way (iter) to the 
well was implied in the easement. 


have. See HABE. 
have and hold. See HABENDUM CLAUSE. 


have the floor. Parliamentary law. To be entitled to . 
speak after being recognized by the chair. 


hawker. An itinerant or traveling salesperson who sells 

’ goods in a public street, esp. one who, in a loud 
voice, cries out the benefits of the items offered for 
sale; a peddler. @ A hawker is usu. required to have 
a license. .[Gases: Hawkers and Peddlers @3.] 


hawking. Thie act of offering, by outcry, goods for sale 
from door to door or on a public street. (Cases: 
Hawkers and Peddlers €1-7.] ; 


haybote (hay-boht), n. [fr. French haye “a hedge” + 
Saxon bole “tan allowance") Hist. The right or privi- 
lege of a tenant for life or years to have material to 
repair the hedges or fences, or to make farming 
implements. — Also termed hedgebote. See sore. 


hayward. Hist. 1. An officer of a town or manor 
responsible for maintaining fences and hedges, esp. 
to prevent cattle from breaking through to an en- 
closed pasture. 2. A cattle herdsman. 


Hazantown agreement (hay-zan-town). A type of col- 
lective-bargaining agreement used in the garment 
industry, governing the relationship between a job- 
ber and the contractors that produce the jobber's 
garments. @ The agreement does not govern the 
relationship between the jobber and its own einploy- 
ees. It governs the relationship between the jobber 
and the contractors that manufacture the garments 
that the jobber sells, including agreements that the 
jobber will use only unicniged contractors, will en- 
sure that salaries and bonuses are appropriately 
paid, and will contribute to employee-benefit funds 
maintained on behalf of the contractor's employees. 
This term gets its name from Hazantown, Inc., the 
jobber involved in Danielson v. Joint Bd. of Coat, Suit 
& Allied Garment Workers’ Union, 494 F.2d 1230 (2d 
Cir. 1974). — Also termed jobber’s agreement. 


hazard, n. 1. Danger or peril; esp., a contributing 
factor to a peril. See Perit. : 


extraordinary hazard. Workers’ compensation. An un- 
usual occupational danger that is increased by the 
acts of employees other than the injured work- 
er. — Also termed extraordinary danger. (Cases: 
Workers’ Compensation ©9511-5200, 678. C.J.S. 
Workmen's Compensation §§ 288-304, 338, 409, 420, 
424.) 


imminent hazard. An immediate danger; esp., in 
environmental law, a situation in which the contin- 
ued use of a ticide will probably result in 
unreasonable adverse effects on the environment 
or will involve an unreasonable danger to the 
survival of an endangered species. 7 USCA 
§ 136(1). (Cases: Environmental Law €423.] 


hazarder 


occupational hazard. A danger or risk that is pecu- 
liar to a particular calling or occupation. @ Occu- 
pational hacands include both accidental injuries 
and occupational diseases. 


2. Insurance. The risk or probability of loss or injury, 
esp. a loss or injury covered by an insurance policy. 


moral hazard. A hazard that has its inception in 
mental attitudes. @ Examples include dishonesty, 
carelessness, and insanity. The risk that an insured 
will destroy property or allow it to be destroyed 
(usu. by burning) in order to collect the insurance 
proceeds is a moral hazard. Also, an insured’s 
potential interest, if any, in the burning of the 

roperty is sometimes called a moral hazard. 
Cates: nsurance €°3055(2).} 


physical hazard. A hazard that has its inception in 
the material world. @ Examples include location, 
structure, occupancy, exposure, and the like. 


3. Hist. An unlawful dice game in which the chances 
of winning are complicated by arbitrary rules. 


hazarder (haz-or-doer), n. Hist. A player in an unlawful 
game of dice. — Also spelled hazardor. 


hazardous, adj. Risky; dangerous. 

hazardous cargo. See Caro. 

hazardous contract. See aleatory contract under cON- 
TRACT. . 

hazardous employment. See EMPLOYMENT. ~ 


hazardous negligence. See gross negligence under Nec- 
LIGENCE. 

hazardous substance. 1. A toxic pollutant; an immi- 
nently dangerous chemical or mixture. [Cases: Envi- 
ronmental Law €°413.] 2. See hazardous waste under 
WASTE (2), 


hazardous waste. See WASTE (2). 


hazard pay. Special compensation for work done un- 
der unpleasant or unsafe conditions. 

hazing, n. The practice of physically or emotionally 
abusing newcomers to an organization as a means of 
initiation. © In the early 19th century, maine re- 
ferred to beating. Hazing was a well-established cus- 
tom in fraternities at Ivy League universities by the 
mid-19th century. (One college magazine referred to 
“the absurd and barbarous custom of hazing, which 
has long prevailed in the college.” 1 Harvard Mag. 
413 (1880),) The first death from hazing was Lb kg 
ed at Yale in 1892 (N.Y. Daily News, June 28, 1892) 
In the late 26th century, many colleges and universi- 
ties banned hazing and many states passed antihaz- 
ing statutes establishing criminal penalties. See anti. 
HAZING STATUTE. 


hazing statute. See ANTIHAZING STATUTE. 

H.B. See house bill under BiLt (9). 

H.C. abbr. 1. Ouse OF COMMONS. 2. HABEAS CORPUS. 
HDC. abbr. HOLDER IN DUE COURSE. 


he. A pronoun of the masculine gender, traditionally 
used and construed in statutes to include both sexes, 
as well as corporations. @ It may also be read as they. 
Because of the trend toward nonsexist language, 
careful drafters avoid using the genetic proriouns he, 
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him, and his unless the reference is only to a male 
person. 


head-and-master rule. Hist. The doctrine that the 


husband alone is authorized to manage community: 


property. © Some courts have held that the rule is 
unconstitutional gender-based discrimination. — 
Also termed lord-and-master rule. Cf. EQUAL-MANAGE- 
MENT RULE. 


headborough. Sce sorsttoLper. 
heading. A brief title or caption of a section of a 
statute, contract, or other writing. 


‘The headings prefixed to sections or sets of sections In 
seme modem statutes are regarded as preambles to those 
sections. They cannot contro! the plain words id wa 


Lange wel on the Intappretation of Sistutes 44 (12th 


headlease. A primary lease under which a sublease 
has been ted. — Also spelled head lease. — Also 
termed primary lease; chief tease. (Cases: Landlord and 
Tenant @78(1).] 


headlessor. A lessor on a lease of property that has 
been subleased. 


head money. 1. A tax on people who fit within a 
designated class; a poll tax. See capitation tax, poil tax 
under Tax. [Cases: Taxation €°106. C.J.S. Taxation 
§§ 1671-1672.] 2. A bounty offered by a govern- 
ment for a prisoner taken at sea during a naval 
ar nae @ This bounty is divided among the 
officers and crew in the same manner as prize mon- 

ey. See prize Money. 3. A tax or duty on shipowners, 

imposed by an 1882 federal statute, for every immi- 

lee brought into the United States. — Also termed 
ad tax. 4. Hist. A bounty or reward pee ta a person 

who killed a bandit or outlaw and produced the 
head as evidence. See BOUNTY (1); REWARD. 


headnote. A case summary that appears before the 
printed judicial opinion in a law ab as addresses a 
int of Jaw, and usu. includes the relevant facts 
earing on that point of law. — Also termed syllabus; 


synopsis; reporter's syllabus. 
is a bref statement of the 


“Tha or headnote 

pro of law decided In the case, being In the nature 
of a table of contents of the case. The modem method Is to 
number each proposition In the syllabus, and to indicate, by 
corresponding figures, the exact place in the decision 
where the mentioned In the us can be found. 


Sometimes, especially In the older reports, the syllabus is 
ingocurte of riseasing, and fle not gato to rey on 
without first decision.” Frank Hall 
Childs, Where and How to Find the Law 22 (1922). 
headnote lawyer. See LAwveR. 


head of family. A person who supports one or more 
people related by birth, adoption, or marriage and 
with whom persons maintain their permanent 
domicile. @ The phrase head of family appears most 
commonly in homestead law. For a person to have 
the status of head of family, there must, of necessity, 
be at least two people in the family. — Also termed 
head of a family. Cf. NEAD OF HOUSEHOLD. 


head of household. 1. The primary income-provider 
within a family. 2. For income-tax purposes, an 
unmarried or separated person (other than a surviv- 
ing spouse) who provides a home for dependents for. 
more than one-half of the taxable year. © A head of 
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_ household is taxed at a lower rate than a single 
person who is not head of a household. Cf. HEAD OF 
FAMILY; HOUSEHOLDER. [Cases: ‘Internal Revenue 

 € 3549.) ae 


headright. In American Indian law, a tribe member's 
right to a pro rata portion of income from a tribal 

* trust fund set up under the Allotment Act of 1906. © 
This type of trust fund is funded largely by mineral 
royalties arising from land held or once held by the 
tribe member’s tribe. [Cases: Indians 10, 16.10. 
C.J.S. Indians §§ 30, 67, 69-70, 74-75, 77-80, 
107-108} : 


headright certificate. Hist. A certificate issued under 
authority of a Republic of Texas law of 1839 provid- 
ing that a person was entitled to a grant of 640 acres 
if the person (1) had immigrated to the Republic 
between 1 October 1837 and | January 1840, (2) was 
a head of household, and (3) actually resided within 
the Republic with his or her family. © The grant was 
to be held under the certificate for three years and 
then conveyed by absolute deed to the settler. 


head shop. A retail establishment that sells items in- 
tended for use with illegal drugs. 


head-silver. See common fine under FINE (a). 
head-start injunction. See InjUNCTION. 

headstream. The source of a river. 

head tax. 1. See poll tax under TAX. 2. HEAD MONEY (3). 


headwater. 1. (usu. pl.) The part of a river or stream 
that is closest to its source. 2. HEADSTREAM. 


health. 1. The state of being sound or whole in body, 
mind, or soul. 2. Freedom from pain or sickness. 


pee health. 1. The health of the community at 
arge. 2. The healthful or sanitary condition of the 
general body of people or the community en 
masse; esp., the methods of maintaining the health 
of the community, as by preventive medicine and 
organized care for the sick. © Many cities have a 
“public health department” or other agency re- 
2 pena for maintaining the public health; feder- 
al laws dealing with health are administered by the 
Department of Health and Human Services. 
(Cases: Health 350.] 


sound health. Insurance. A policy applicant's good 
condition; a state of health characterized by a lack 
of grave paiement or disease, or of any ailment 
that seriously affects the applicant's health. (Cases: 
Insurance 1758, 3003(8). C.J.S. Insurance 
“§ 314, 
healtheare-insurance receivable. An intcrest in or 
claim under an insurance policy, being a right to 
payment of a monetary obligation for healthcare 
goods or services provided. UCC § 9-102(a)(46). 


healthcare lien. See Lien. 
healthcare proxy. See ADVANGE DIRECTIVE (1). 
health insurance. See tnsuRANCE. 


health-insurance order. Family law. An order requir- 
ing a parent either to obtain health insurance for a 
child or to add a child to an existing health-insur- 
ance policy. ® Health-insurance orders often include 
dental insurance. 


hearing 


Health Insurance Portability and Accountability Act. 
A 1996 federal law that provides additional health- 
insurance protections to employees by limiting the 
effect of preexisting conditions on an employee's. 
ubility to obtain insurance; permitting an employee 
to enroll a new dependent acquired by birth, adop- 
tion, or marriage; making it easier for people .to 
maintain insurance coverage while changing jobs; 
and helping businesses employing fewer than 50 
workers to obtain group insurance plans. @ The Act 
is codified in various sections of 18 USCA, 26 USCA, 
29 USCA, and 42 USCA. — Abbr. HIPAA. 


health law. A statute, ordinance, or code that pre- 
scribes sanitary standards and regulations for the 
purpose of promoting and preserving the communi- 
ty’s health. [Cases: Health €=351, 355.] . 


health-maintenance organization. A group of partici- 
pating healthcare providers that furnish medical 
services to énrolled members of a group health-in- ° 
surance plan. — Abbr. HMO. Cf. preFeRRED-PROVIDER 
ORGANIZATION. [Cases: Health =294; Insurance 
1252.) 


health officer. A oo official charged with 
executing and entorcing health laws. @ The powers 
of a health officer (such as the Surgeon General) are 
regulated by law. [Cases: Health €=361.] 


hearing. 1. A judicial session, usu. open to the public, 
held for the purpose of deciding issues of fact or of 
law, sometimes with witnesses testifying <the court 
held a hearing on the admissibility of DNA evidence 
in the murder case>. 2. Administrative law. Any set- 
ting in which an affected person presents arguments 
to an agency decision-maker <a hearing on zoning 
variations>. (Cases: Administrative Law and Proce- 
dure 469. C.J.S. Public Administrative Law and Pro- 
cedure §§ 134, 136, 138-139.] 3. In legislative prac- 
tice, any proceeding in which legislators or their 
designees receive testimony about legislation that 
might be enacted <the shooting victim spoke at the 
Senate's hearing on gun control>. See PRELIMINARY 
HEARING. [Cases: States 34. C.J.S. States §§ 55-53] 
4. Equity practice. A trial. 5. English law. ORAL ARGU- 
MENT. 


adjudication hearing. 1. Administrative law. An 
agency proceeding in which a person’s rights and 
duties are decided after notice and an opportunity 
.to be heard. See procedurai due process under vue 
process. Cf. disposition hearing. [Cases: Administra- 
tive Law and Procedure ©9469. C.J.S. Public Ad- 
ministrative Law and Procedure §§ 134, 136, 
138-139,] 2. In child-abuse and neglect proceed- 
ings, the trial stage at which the court hears the 
state’s allegations and evidence and decides wheth- 
er the state has the right to intervene on behalf of - 
the child. [Cases: Infants €@203. C.J.S. Infants 
§§ 51-52, 62, 64-67.] 3. In a juvenile-celinguency 
case, a hearing at which the court hears evidence 
of the charges and makes a finding of whether the 
charges are true or not true. — Also termed 
adjudicatory hearing, adjudicatory proceeding. 
adjudicatory hearing (9-joo-di-ka-tor-ee). See adju- 
dication hearing. 
certification hearing. See transfer hearing. 
conformity hearing. See CONFORMITY HEARING, 


hearing 


contested hearing. A hearing in which at least one 
of the parties has objections regarding one or 
more matters before the court. 


continued-custody hearing, See shelter hearing. 


cust . Family law. A judicial examination 
of the facts relating to child custody, typically in a 
divorce or separation proceeding. @ Child-neglect 
and dependency matters are also often dealt with 
in custody hearings. — Also termed custody proceed- 
ing. [Cases: Child Custody 500. C.J.S. Parent and 
Child § 122.) 


Daubert hearing. See DAUBERT HEARING. 
dependency hearing. See shelter hearing. 


detention hearing. 1. Criminal law. A hearing to 
determine whether an accused should be released 
pending trial. See pretrial detention under DEvTEN- 
TION. 2. Family law. A hearing held by a juvenile 
court to determine whether a juvenile accused of 
delinquent conduct should be detained, continued 
in confinement, or released pending an adjudica- 
tory hearing. Cf. adjudication hearing: disposition 
hearing. (Cases: Infants 203. CJ.S. Infants 
$§ 51-52, 62, 64-67.) 3. See shelter hearing. 


discharge hearing. Sev DISCHARGE HEARING. 


dispositional hearing. See disposition hearing. 
disposition hearing. Family law. 1. In child-abuse 
and lect proceedings, after an adjudication 
hearing at which the state proves its allegations, a 
hearing at which the court hears evidence and 
enters orders for the child's care, custody, and 
control. @ Typically, the judge determines a plan 
for services aimed at reunifying or rehabilitating 
the family. 2. In a juvenile-delinquency case, after 
an adjudicution Learing at which the state proves 
its case against the juvenile or after a juvenile’s 
pleading true to the charges against him, a hear- 
ing at which the court determines what sanctions, 
if any, will be imposed on the juvenile. @ At a 
disposition heat the court balances the best 
interests of the child against the need to sanction 
the child for his or her actions. If the juvenile is 
adjudicated a delinquent, the probation staff pre- 
pares a social bramel of the youth and his family 
and recommends a disposition. After reviewing the 
social history and various recommendations, the 
court enters a disposition. Among the possible 
juvenile sanctions are a warning, probation, resti- 
tution, counseling, or placement in a juvenile- 

_ detention facility. Probation is the most common 
sanction. — Also termed dispositional hearing. Cf. 
adjudication hearing. 3. See anency hearing. 
(Cases: Infants 69203. C.J.S. Infants §§ 51-52, 62, 
64-67.) 


evidentiary hearing. 1. A hearing at which evidence 
is presented, as opposed to a hearing at which 
only legal argument is presented. 2. ADMINISTRA- 
TIVE PROCEEDING. 
exclusionary hearing. A pretrial hearing conducted 
to review and determine the admissibility of al- 
leged illegally obtained evidence. (Cases: Criminal 
Law 9394.6. C.J.S. Criminal Law § 794.) 
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fair hearing. A judicial or administrative hearing 
conducted in accordance with due process. (Cases: 
Constitutional Law 251.6, 318(1). C.].S. Consii- 
tutional Law §§ 968, 1165-1166, 1168-1169, 
1176-1179.] morse 2 


Fatico hearing. See vATICO HEARING. 

fitness hearing. See transfer hearing. 

Franks hearing. See FRANKS WEARING. 
full adversary hearing. See adjudication hearing. 


full hearing. 1. A hearing at which the parties are 
allowed notice of each other’s claims and are given 
ample opportunity to present their positions with 
evidence and argument. 2. ADMINISTRATIVE PROCEED. 
ING. 


Garcia hearing. See GARCIA NEARING. 


hearing de novo (dee or di noh-voh). 1. A reviewing 
court’s decision of a mat’:" anew, giving no defer- 
ence to a lower court's findings. [Cases: Appeal 
and Error €°892;..Federal Courts €°776. C,J.S. 
Appeal and Error § 756.) 2. A new hearing of a 
matter, conducted as if the original hearing. had 
not taken place. 

Jackson-Denno hearing. See JACKSON-DENNO HEAR- 
ING. 

Mapp hearing. See MApP HEARING. 

neglect hearing, Family law. A judicial hearing in- 
volving alk-ged child abuse or some other situation 
in which a child has not been properly cared for 
bua parent or person legally responsible for the 
child's care. @ At issue is the civil culpability of the 
parent or responsible party and the possible loss of 
children into foster care or — in extreme cases — 


the termination of parental rights. (Cases: Infants 
203. C.J.S. Infants §§ 51-52, 62, 64-67.) 


omnibus hearing. Criminal procedure. A hearing de- 
signed to bring judicial oversight over criminal 
cases at an early stage to make certain that the 
cases are being handled expeditiously and proper- 
ly. ® At an omnibus hearing. the court is primarily 
interested in ensuring that discovery is being con- 
ducted properly, that any necessary evidentiary 
hearings have been scheduled, and that all issues 
ripe for decision have been decided. 


permanen geet Family law. Under the Adop- 
tion and Safe Families Act, a judicial proceeding to 
determine the future, permanent status of a child 
in foster care. © Under the Act, the term permanen- 
cy hearing replaces the term disposition hearing. The 
permanency fearing must occur within 12 months 
of a child’s being placed in foster care. The pur- 
pose of the hearing is to determine the final 
direction of the case, whether that means going 
forward with termination proceedings or continu- 
ing plans for family reunification. — Also termed 
permanency-planning hearing. 

preliminary hearing. See PRELIMINARY HEARING, 
preliminary protective hearing, See shelter hearing. 
presentence hearing. See PRESENTENCE HEARING. 


pretrial hearing. See eatcrRial. CONFERENCE. 
probable-cause hearing. See shelter hearing. 


Le Te ne ho OEY 


dS RRR cope oo le ae Sere MM sed SET 


et Pemba Nn 


“2 


ast 
lhe 


>| TERR RE ER ie tyoneranpres eT 


apart 
fe 


OTS 2 


sitsrssies oniniincsaetes pe me ert ti 


fags 


4 


RSENS Si STITT as PUI RT AE CO 


some eet 


+ Se cca at a PO TITNOT 8 DOT RT EES BEDE LG 


739 : 


ublic hearing. A hearing that, within reasonable 
imits, is open to anyone who wishes to observe. @ 
Such a hearing is often characterized by the right 
to appear and present evidence in a case before an 
impartial tribunal. (Cases: Administrative Law and 
Procedure 473. C.J.S. Public Administrative Law 

. and Procedure §§ 136, 138-139]. 


reaffirmation hearing. Sec REAFFIRMATION HEARING. 


review hearing. Family law. After a finding of child 
abuse or neglect, a hearing to assess the progress 
in the case plan. See CASE PLAN. 


revocation hearing. Criminal procedure. A hearing 
held to determine whether a parolee should be 
returned to prison for violating the terms of pa- 
role. (Cases: Pardon and Parole €85. C.J.S. Par- 
don and Parole §§ 75, 79-80.) 


sentencing hearing. See PRESENTENCE HEARING. 


_ shelter hearing. Family law. A hearing shortly after 
the state’s removal of a child for suspected abuse 
or negtect. @ The hearing is generally held within 
24 to 72 hours after the removal. The purpose of 
the hearing is to determine whether the state has 
adequate cause to maintain the children in protec- 
tive care. — Also termed shelter-care heaving; contin- 
ued-custody hearing; preliminary protective hearing; 
probable-cause hearing; detention hearing; dependency 
hearing. 


suppression hearing. Criminal procedure. A pretrial 
hearing in which a criminal defendant seeks to 
eae the introduction of evidence alleged to 
nave been seized illegally. [Cases: Criminal Law 
394.6. C.J.S. Criminal Law § 794.) 


termination-of-parental-rights hearing. Family law. 
A trial or court proceeding, usu. initiated by a 
state agency, that seeks to sever the lIcgal ties 
between a parent and child, usu. so that the child 
can be adopted. ® The standard of proof in i 
termination-of-parental-rights hearing is clear and 
convincing evidence. Santasky v. Kramer, 455 U.S. 
745, 102 S.Ct. 1388 (1982). — Often shortened to 
termination hearing.’ (Cases: Infants ¢@203. C.J.S. 
infants §§ 51-52, 62, 64-67.] 


transfer hearing. Criminal procedure. In a juvenile- 
court case, a hearing to determine whether the 
case should be transferred to adult criminal court 
where the juvenile will be tried as an adult. @ 
Every state, as well as the District of Columbia, has 
a transfer statute. The United States Supreme 
Court defined the due-process requirements for 
transfer hearings in Kent v. "United States, 383 U.S. 
541, 86 S.Ct. 1045 (1966). — Also termed certifica- 
tion hearing; waiver hearing, fitness hearing. See 
‘TRANSFER STATUTE; MANDATORY WAIVER; STATUTORY EX- 
CLUSION. 


trial-type hearing. Sce ADMINISTRATIVE PROCEEDING. 


uncontested hearing. A hearing in which either (1) 
the parties are in agreement as to all matters 
before the court, or (2) one of the parties has 
failed to answer the Jawsuit. 


unfair hearing. A hearing that is not conducted in 
accordance with due process, as when the defen- 
dant is denied the opportunity to prepare or con- 


hearsay rule 


sult with counsel. (Cases: Constitutional Law 
251.6. C.J.S. Constitutional - Law §§ 968, - 
1165-1166, 1168-1169.) 


Wade hearing. See WADE HEARING. 
waiver hearing. See transfer hearing. 
hearing examiner. See ADMINISTRATIVE-LAW JUDGE. 


hearing officer. 1. ADMINISTRATIVELAW JUDGE. 2. See 
judicial officer (3) under orricer. 


hearsay. 1. Traditionally, testimony that is given by a 
witness who relates not what he or she knows per- 
sonally, but what others have said, and that is there- 
fore dependent on the credibility of someone other 
than the witness. @ Such testimony is generally inad- 
missible under the rules of evidence. 2. In federal 
law, a statement (either a verbal assertion or nonver- 
bal assertive conduct), other than one made by the 
declarant whilé*testifying at the trial or hearing, 
offered in evidence to prove the truth of the matter 
asserted. Fed. R. Evid. 801(c). -— Also termed hearsay 
evidence: secondhand evidence. Cf. original evidence un- 
der evipence. [Cases: Criminal Law €=419; Evidence 
314-324. C.J.S. Criminal Law § 856; Evidence 
§§ 227-228, 234, 259-266, 268-284, 319, 505~-506.] 


double hearsay. A hearsay statement that contains 
further hearsay statements within it, none of which 
is admissible unless exceptions to the rule against 
hearsay can be applied to each level <the double 
hearsay was the investigation’s report stating that 
Amy admitted to running the red light>. Fed. R. 
Evid. 805. — Also termed multiple hearsay; hearsay 
within hearsay. (Cases: Criminal Law €=419(13); 
Evidence 63 14-324.] 


hearsay exception. Any of several deviations from the 
hearsay rule, allowing the admission of otherwise 
inadmissible statements because the circumstances 
surrounding the statements provide a basis for con- 
sidering the statements reliable. 


tender-years hearsay exception. A heaisay exception 
for an out-of-court statement by a child ten years 
of age or younger, usu. describing an act of physi- 
cal or sexual abuse, when the child is unavailable 
to testify and the court determines that the time, 
content, and circumstances of the statement make 
it reliable. 


hearsay rule. The rule that -no assertion offered as 
testimony can be receivéd unless it is or has been 
open to test by cross-examination or an opportunity 
for cross-examination, except as provided otherwise 
by the rules of evidence, by court mules, or by statute. 
® The chief reasons for the rule are that out-of-court 
statements amounting to hearsay are not made un- 
der oath and are non subject to cross-examination. 
Fed. R. Evid. 802. Rule 803 provides 23 explicit 
exceptions to the hearsay rule, regardless of whether 
the out-of-court declarant is available to testify, and 
Rule 804 provides five more exceptions for situa- 
tions in which the declarant is unavailable to testify. 
(Cases: Criminal Law 9419; Evidence 9314-324. 
CJ.S. Criminal Law § 856; Evidence §§ 227-228, 234, 
259-266, 268-284, 319, 505-506.] 
“[T]he-qreat hearsay rule ... is a fundamental rule of 


safety, but one overenforced and abused, — the spoiled 
child of the family, — proudest scion of our jury-trial rules of 


hearsay within hearsay 


evidence, but so petted and indulged that it has become a 
bstruction to s 


nulsanee and an and efficient tials.” 
John H. rae A ts’ Te of the Law of 
Evidence (1938). 


hearsay within hearsay. See double hearsay under Wear. 
SAY. , 


heartbalm statute. A state law that abolishes the rights 
of action for monetary damages as solace for the 
emotional trauma occasioned by a loss of love and 


relationship. @ The abolished rights of action include 


alienation of affections, breach of promise to marry, 
criminal conversation, and seduction of a person 
over the legul age of consent. Many states today have 
enacted heartbalm statutes pananly because of the 
highly speculative nature of the injury and the po- 
tential for abusive prosecution, as well as the difficul- 
ties of determining the cause of a loss. The terminol- 
ogy In this field is somewhat confusing, since a 
heartbalm statute abolishes lawsuits that were known 
at heartbalm suits; some scholars therefore call the 
abolitionary statutes anti-heartbalm statutes. But the 
revailing term is heartbalm statute. — Also written 
heart-baln statute. — Also termed heartbalm act; anli- 
heartbalm statute; anti-heartbalm act. [Cases: Breach of 
Marriage Promise 14; Husband and Wife 323. 
341; Seduction 3. C.J.S. Breach of Marriage Promise 
§§ 2, 12, 14.) 
“Under the Engtish common law, a broken engagement 
might be followed by a lawsuit for breach of 


promise to 
mary .... [T]he action came to look more Iike a tort 
in damages might be given for the infury to 

the plaintiff's feelings, health and rep and 


to 
balm’ statutes abolishing these claims In many 
In the United States beginning in the 1930's.” Homer H. 
Ctark Jr. & Ann Laquer Estin, Domestic Relations: Cases 
and Problems 47 (6th ed. 2000). 
hearth money. Hist. 1. A tax of two shillings levied. on 
every fireplace in England (14 Car. 2, ch. 10). @ This 
extremely unpopular tax was enacted in 1662 dur- 
ing the reign of Charles I] and abolished in 1688. — 
Also'termed chimney money. 2. PETER-PENCE. 


heat of passion. Rage, terror, or furious hatred sud- 
denly aroused by some immediate provocation, usu. 
another person's words or actions. © At common law, 
the heat of passion could serve as a mitigating cir- 
cumstance that would reduce a murder charge to 
manslaughter. — Also termed sudden heat of passion; 
sudden heat; sudden passion; hot blood; sudden heat and 
passion; furor brevis. Cf. COLD BLOOD; COOL BLOOD. 
[Cases: Homicide 666, 828.] 

the heat of passion Included in this require. 

o 


ecessaty for the passion to be s: 
that the slayer does no! know what he Is doing at the time; 
but # must be so extreme that for the mom 
directed by gente rather than by reason.” F 
Perkins & Ronald N. Boyce, Criminal Law 99 (3d ed. 1982). 


heavy work. See work (1). 

hebote. See HEREBOTE. 

hedagium (he-day-jee-em), n. [Law Latin] Hist. A toll 
or custom due at a wharf for landing goods. © The 


Crown exempted particular persons and societies 
from this toll. 


hedge, vb. To use two compensating or offsetting 
transactions to ensure a position of breaking even; to 


~ fixed rate for later 
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make advance arrangements to safeguard oneself 
from loss on an investment, speculation, or bet, as 
when a buyer of commodities insures against unfa- 
vorable price anaes by buying in advance at a 

elivery. [ ; Commodity Fu- 
tures Trading Regulation 10. C.J.S. Securities Reg- 
ulation §§ 455, 470.] — hedging, n. 


hedgebote. See Haysore. — 


hedge fund. A specialized investment group — usu. 
organized as a limited partnership or offshore in- 
vesiment company — that offers the possibility of 
high returns through risky techniques such as selling 
short or buying derivatives. ® Most hedge funds are 
not eee with the SEC and are therefore re- 
stricted in marketing their services to the public. 


hedonic damages. See pamaGes. 


hedonistic damages. See hedonic damages under vam. 
AGES. : 


hedonistic utilitarianism. See UTILITARIANISM. 
heeding presumption. See PRESUMPTION. 


heedlessness, n. The quality of being thoughtless and 
inconsiderate; esp., conduct whereby the actor disre- 
gards the rights or safety of others. @ Heedlessness is 
often construed to involve the same degree of fault 
as recklessness. See RECKLESSNESS. —- heedless, adj. 


hegemonism (hi-jem-a-niz-om). 1. A philosophical po- 
sition advocating hegemony. 2. All forms of politcal 
extension by means of hegemony. 


hegemony (hi-jem-a-nee), 7. 1. Influence, authority, 
or supremacy over others <the hegemony of capital- 
ism>. 2. The striving for leadership or predominant 
authority of one state of a confederacy or union over 
the others; political domination <the former Soviet 
Union’s hegemony over Eastern Europe>. — he- 
gemonic (hej-a-mon-ik), adj. 


heightened scrutiny. See INTERMEDIATE SCRUTINY. 


heinous (hay-nas), adj. (Of a crime or its perpetrator) 
shockingly atrocious or odious. (Cases: Sentencing 
and Punishment ¢1684.] — h 3s, 7. 


heir (air). 1. A person who, under the laws of intesta- 
cy, is entitled to receive an intestate decedent's prop- 
erty. Cf. ancesror. — Also termed legal heir; heir at 
law; lawful heir; heir general; legitimate heir. (Cases: 
Descent and Distribution €@20-48; Wills ¢505. 
C.J.S. Descent and Distribution §§ 23-49; Wills § 947.) 
“Laymen — and sometimes he thee law students takin 


exams — wrongty éssume or receives real 
property by wil is an helr. Techhicaily, tha word ‘heir’ Is 
reserved for one who receives faa) pro 
laws of ence A which today In the absence 
of a valid will.” Thomas * Bergin A Paut G. Haskell, Preface 
: ea in Land and Future interests 14 1.32 (2d ed. 
2. Loosely (in common-law jurisdictions), a person 
who inherits real or personal property, whether by 
will or by intestate succession. 3. Popularly, a per- 
son who has inherited or is in line to inherit great 
wealth. 4. Civil law. A person who succeeds to the 
rights and occupies the place of, or is entitled ta 
succeed to the estate of, a decedent, whether by an 
act of the decedent or by operation of law. © The 
term heir under the civil law has a more expanded 
meaning than under the common flaw. 
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afterborn heir. One born after the death of an 
intestate from whom the heir is entitled to inherit. 
See aflerborn child under cHiLp. [Cases: Descent 
and Distribution €°7.] 


and his heirs. A term of art formerly required to 
transfer complete title (a fee simple absolute) to 
real estate <A conveys Blackacre to B and his 
heirs>. @ This phrasing originated in the transla- 
tion of a Law French phrase used in medieval 
grants (@ lui et a ses heritiers pour toujours “to him 
and his heirs forever"). See FEE SIMPLE. 


“The development reached its culmination when the words 
‘and his heirs’ in a transfer were tho! ve 


f 
Imitation and not words of purchase. They Indicate the 
durational character of an estate, not its taker.” Thomas F. 
Bergin & Paul G. Haskell, Preface to Estates In Land and 
Future Interests 93-94 (2d ed. 1984). 


apparent heir. See heir apparent, 


beneficiary heir (ben-a-fish-ee-er-ee). Civil law. An 
heir who accepts an inheritance but whose liability 
for estate debts is limited to the value of the 
inheritance. — Also termed heir beneficiary. See BEN- 
EFIT OF INVENTORY. Cf. unconditional heir. [Cases: 
Descent and Distribution @119(2). C.J.S. Descent 
and Distribution § 116.) 


bodily heir. See heir of the body. 


coheir (koh-air). One of two or more persons to 
whom an inheritance descends. 


collateral heir. One who is neither a direct descen- 
dant nor an ancestor of the decedent, but whose 
kinship is through a collateral line, such as a 
brother, sister, uncle, aunt, nephew, niece, or 
cousin. Cf. lineal heir. (Cases: Descent and Distribu- 
tion € 32, 37. CJ.S. Descent and Distribution 
§§ 40-41, 44-49.) 


expectant heir. An heir who has a reversionary or 
future interest in property, ora chance of succeed- 
ing to it. — Also termed heir expectant. See REVER- 
SION (1, REMAINDER (1). Cf prospective heir. (Cases: 
Descent and Distribution @68..C.J.S. Descent and 
Distribution § 68.) - 
“The reader should be aware that one never has an ‘heir’ 
a end is igo one rey has an fie pag coed ai 
us, to say an heir ‘owns’ anything Is conceptual 
difficult, But ... same unbom heirs mai Be entitled to the 
toate of the courts, and thus be sald to have estates.” 
F. Bergin & Pau! G. 


3 , Preface to in 
Land and Future interests 26 n.13 (2d ed, 1984). 


fideicommissary heir (fi-dee-1-kom-i-sair-ee). Roman 
& civil law. A beneficiary of property who succeeds 
the direct (original) heir. See rivErcoMMISSUM. 


fiduciary heir. Roman & civil law. An heir who 
takes property as a trustee on behalf of a person 
who is not eligible to receive the property immedi- 
ately. See FIDEICOMAISSUM. 


forced heir. Civil law. A person whom the testator 
or donor cannot disinherit because the law re- 
serves part of the estate for that person. @ In 
Louisiana, only descendants are forced heirs. La. 
Civ. Code art. 1493. See Lecitime. (Cases: Descent 
and Distribution 23. C.J.S. Descent and Distribu- 
tion §§ 30-31.) . 


helr 


ent, An heir who is certain to inherit 
unless he or she dies first or is excluded by a valid 
will. — Also termed apparent heir. Cf. heir presump- 
live. (Cases: Descent and Distribution 68. C.].S. 
Descent and Distribution § 68.] ; 
Alba bebe og are such, whose right of inheritance Is 
Indefeasible, provided they outilve the ancestor; as the 
by the course of the 
common law be helrs to the father whenever he happens to 
die.” 2 Willlam Blackstone, Commentaries on the Laws of 
England 208 (1768). 
heir beneficiary. See beneficiary heir. 
heir by adoption. A person who has been adopted 
by (and thus has become an heir to) the deceased. 
© By statute in most jurisdictions, an adopted child 
has the same right of succession to intestate prop- 
erty as a biological child unless the deceased clear- 
ly expresses a contrary intention. Jurisdictions dif- 
fer on whether ‘an adopted child may in addition 
inherit from his or her biological parents or fami- 
ly. The clear majority view, however, is that upon 
adoption, a complete severance of rights and obli- 
tions occurs and the child forfeits inheritance 
rom all biological relatives. 


heir by custom. Hist. In England, a person whose 
right of inheritance depends on a | eden! and 
local custom, such as gavelkind and borough En- 
glish. See GAVELKIND; BOROUGH ENGLISH. 


heir by devise. One to whom lands are given by 
will. 


heir appar. 


heir conventional. Civil law. One who takes a suc- 
cession because of a contract or settlement enti- 
tling him or her to it. 


heir expectant. See expectant heir. 
heir in tail. See heir special. 


heir male. Hist. The nearest male blood-relation of 
a decedent. 


heir of the blood. An heir who succeeds to an estate 
because of consanguinity with the decedert, in 
either the ascending or descending line. 


heir of the body. Archaic. A lineal descendant of the 
decedent, excluding a surviving spouse, adopted 
children, and collateral relations. © The term of art 
heirs of the body was formerly used to create a fee 
tail <A conveys Blackacre to B and the heirs of his 
body>. — Also termed bodily heir. [Cases: Descent 
and Distribution 25. Cys. Descent and Distribu- 
tion § 32.] 


heir presumptive. An heir who will inherit if the 

otential intestate dies immediately, but who may 
be excluded if another, more closely related heir is 
born. — Also termed presumptive heir. Cf. heir ap- 
parent. (Cases: Descent and Distribution €68. 
C.J.S. Descent and Distribution § 68.) 


heirs and assigns. A term of art formerly required 
to create a fee simple <A conveys Blackacre to B 
and his heirs and assigns>. 


heir special. Hist. An heir who receives property 
accor ing.t0 the nature of the estate held in fee 
tail. @ Heirs special were said to receive property 
per formam doni (“by the form of the gift’). — Also 


heirdom 


termed heir in tail, [Cases: Descent and Distribu- 
tion @29.] , 


joint heir. 1. A coheir. 2. A person who is or will be 
an heir to both of two designated persons at the 
death of the survivor of them, ihe word joint being 
here applied to the ancestors rather than the heirs. 


known heir. An heir who is present to claim an 
inheritance, the extent of which depends on there 
being no closer relative. — ‘ 

laughing heir. Slang. An heir distant enough to fee 
no grief when a relative dies and leaves an inheri- 
tance (generally viewed as a windfall) to the heir. 


lineal heir. A person who is either an ancestor or a 
descendant of the decedent, such as a parent or a 
child. Cf. collateral heir, (Cases: Descent and Distri- 
bution 25, 30. CJS. Descent and Distribution 
§§ 32, 37.] 


natural heir. An heir by consanguinity as distin- 
poten from an heir by adoption, or a statutory 
eir (such as a person’s spouse). (Cases: Descent 
and Distribution 25. C.J.S. Descent and Distribu- 
tion § 32.) 
presumptive heir. See heir presumptive. 
pretermitted heir (pree-tor-mit-id). A child or 
spouse who has been omitted from a will, as when 
a testator makes a will naming his or her two 
children and then, sometime later, has two more 
children who are not mentioned in the will. — 
Also termed (more specif.) pretermitted child; preter- 
mitted pecs. See PRETERMITTED-HEIR STATUTE. 
[Cases: Descent and Distribution 47. C.J.S. De- 
scent and Distribution 8§ 51-54.) 


ay e heir. An heir who may inherit but may 
excluded; an heir apparent or an heir pre- 
sumptive. Cf. expectant heir, (Cases: Descent and 
Distribution €°68. C.J.S. Descent and Distribution 
§ 68.] 

ight heir. 1. Hist. The preferred heir to an estate 
tail, as distinguished from a general heir. @ An 
estate tail would pass to a general heir only on the 
failure of the preferred heir and his line. 2. HEIR 
aD, 


testamentary heir (tes-ta-men-to-ree or -tree). Civil 
law. A person who is appointed heir in the dece- 
dent's will. 
unconditional heir. Civil law. A person who choos- 
es — expressly or tacitly — to inherit without any 
Teservation or without making an inventory. Cf 
beneficiary heir. 
heirdom. The state of being an heir; succession by 
inheritance. ([Cases: Descent 
20-43. CJ.S. Descent and Distribution §§ 23-49.] 
heiress, 1. Archaic. A female heir. See ver. 2. A 
woman or girl who has inherited or is in line to 
inherit great wealth. 


heir general. See HEIR (1D). 


heir-hunter. A person whose business is to track down 
missing heirs. 
heirless estate. See ESTATE. (3). 


and Distribution. 
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heirloom. 1. An item of personal property that by 
local custom, contrary to the usual legal rule, de- 
scends to the heir along with the inheritance, instead 
of passing to the executor or administrator of the 
last owner. @ Traditional examples are an ancestor's 
suit of armor, family portraits, title deeds, and keys. 
Blackstone gave a lake etymology that many have 
copied: “The termination, loom, is of Saxon origin; in 
which language it signifies a limb or member; so that 


an heirloom is nothirg else, but a limb or member of - 


the inheritance.” 2 William Blackstone, Commentaries 


g Into operation 
after the decease of the owner, is too late to supersede the 
custom.... In papular language the term ‘helr-loom' is 
generally mgs to plate, pictures or articles of property 
which have been assigned by deed of settlement or be- 
queathed by will to trustees, In trust to permit ihe same to 
be used and enjoyed 8 persons for the time being in 

Ion, under the settlement or will, of the jon- 
In_which the articles be placed.” Joshua 
Willams, Principtes of the Law of Persona! Property 13-14 
(11th ed. 1881), : 
heir portioner, See PORTIONER. 


heirship. 1. The quality or condition of being an heir. 
2. The relation between an ancestor and an heir. 
[Cases: Descent and Distribution 20-41. C.j-S. 
Descent and Distribution §§ 23-26, 29-49.] 


hel!-or-higk-water clause. A clause in a personal- 
property lease requiring the lessee to continue to 
make full rent payments to the lessor even if the 
thing leased is unsuitable, defective, or destroyed. 
{Cases: Bailment €20. C.}.S. Bailments §§ 76~78.] 


hell-or-high-water rule. 1. The principle that a per- 
sonal-property lessee must pay the full rent due, 
regardless of any claim against the lessor, unless the 
lessee proves unequal bargaining power or uncon- 
scionability. [Cases: Bailment €20. C.J.S. Bailments 
§§ 76-78 2. Insurance. The principle that an in- 
sured's automobile-liability policy cover the in- 
sured while using a vehicle owned by another if the 
insured uses the vehicle in a manner within the 
scope of the permission ted. (Cases: Insurance 
€>2662. C.].S. Insurance §§ 928, 1049, 1673.] 

henceforth, adv. From now on <the newly enacted 
rule will apply henceforth>. 

henfare. Hist. A fine for flight from an accusation of 
murder. 

Henricus Vetus (hen-ri-kas vee-tas). [Law Latin] Hen- 
Hi the Old (or Elder). © This term was used in early 

nglish charters to distinguish King Henry I from 

later kings of the same name. 

heordpenny (hord-pen-ce), n. See PETER-PENCE. 

Hepburn Act. A 1906 federal statute that amended 
the Interstate Commerce Act ta.(1) increase the (row. 
defunct) Interstate Commerce Commission's juris- 
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diction to include pipelines, (2) prohibit free passes 
except to employees, (3) prohibit common carriers 
from transporting any products (except timber) in 
which they had an interest, and (4) require joint 
tariffs and a uniform system of accounts. [Cases: 
Carriers 25, 32(1); Commerce 85.2. C.J.S. Car- 
riers §§ 14-20, 48, 193, 195, 197, 199-201, 336, 
388-~389.] : ‘ 


heptarchy (hep-tahr-kee). 1. A government by seven 
rulers. 2. A nation divided into seven governments, 
specif. the seven Anglo-Saxon kingdoms of Kent, 
-Sussex, Essex, Wessex, East Anglia, Mercia, and 
Northumbria existing before the Norman Conquest. 


herald, n. 1. In England and Scotland, one of several 
officers responsible for keeping genealogical lists and 
tables, adjusting armorial bearings, and regulating 
the ceremonies at royal coronations and funerals. @ 
There are six in England and three in Scotland. 2. 
‘Hist. A messenger who announces royal or state 
proclamations, and who carries diplomatic messages 
(esp. proclamations of war, peace, or truce) between 
kings or countries. - 


Heralds’ College. A royal corporation responsible in 
England for granting and recording armorial insig- 
nia and genealogies, and for dealing with matters of 
prerecenee, ® The opal was founded by Richard 

II in 1484, is governed by the Earl Marshal, and 
consists of three kings of arms, six heralds, and four 

ursuivants. The heralds’ books, based on family- 
ineage inquiries made throughout England, are 
considered poor evidence of pedigrees. The heralds’ 
office is still allowed to make yrants of arms and to 
grant name changes. — Also termed College of Arms. 


herbage (ar-bij). In Engiand, an easement or liberty of 
pasturage on another's land. 


herdwerch (hord-wark), 2. Hist. Herdsmen's work, or 
customary labor, done by shepherds and inferior 
tenants at the lord's will. — Also spelled heordwerch. 


hereafter, adv. 1. From now on; henceforth <because 


of the highway construction, she will hereafter take 
the bus to work>. 2, At some future time <the court 
will hereafter issue a ruling on the gun’s admissibili- 
ty>. 3. HEREINAFTER <the exhibits hereafter referred 
to as Exhibit A and Exhibit B>. 


here and there. See VALUE DATE. 
herebannum (her-a-ban-em), n. [Law Latin fr. Old 


English here “army” + bann “proclamation”) Hist. 1. 
A proclamation summoning the army into the field. 
2. A mulct or fine for not joining that army when 


summoned. 3. A tax or tribute for the support of 


that army. 


herebote (her-a-boht), n. [fr. Old English here “army” 


+ bod “command") Hist. In al ete a royal edict 
summoning the people to the battlefield; an edict 


+ commanding subjects into battle. — Also spelled 


herebode; hebote. 


hereby, adv. By this document; by these very words 


<I hereby declare my intention to run for public 
office>. 


heredad (e-re-dahd), n. Spanish law. 1. An inheritance 


or heirship. 2. A piece of land under cultivation; a 
cultivated farm. 


hereditas 


heredad yacente (e-re-dad yah-sen-te). An inheri- 
tance not yet accepted. See hereditas jacens under 
HEREDITAS. : 


heredero (e-re-der-oh), n. Spanish law. 1. An heir or 
legatee. 2. An owner of a cultivated farm. 


heredes. See HERES. 


heredes alioqui successuri (he-ree-deez ay-lee-oh-kwi 
sok-ses-a-r1). [Latin] Hist. Heirs entitled otherwise to 
succeed. — Also termed heredes alioquin successuri. 


heredes nati et facti (ha-ree-deez nay-ti et fak-ti). 
(Latin) Hist. Heirs born and made. 


heredes proximi (he-ree-deez prok-sa-mi), ». [Latin] 
Nearest or next heirs. 


heredes proximi et remotiores (ho-ree-deez prok-se-mi 
et ri-moh-shee-or-eez). [Latin] Hist. Heirs nearer and 
more remote. ang 

heredes remotiores (ha-ree-deez ri-moh-shee-or-eez), n. 
(Latin) Heirs more remote; relatives other than chil- 
dren or descendants. 


heredipeta (he-ve-dip-o-ta), n. [Law Latin] Hist. A lega- 
cy-hunter; the seeker of an inheritance. 


heredis institutio (ha-ree-dis in-sti-t[y]oo-shee-oh). See 
INSTITUTIO HEREDIS. 


hereditament (her-a-dit-a-mant or he-red-i-ta-moent). 
1, Any property that can be inherited; anything that 
passes by intestacy. [Cases: Descent and Distribution 
98. C.J.S. Descent and Distribution §§ 9-12, Right of 
Privacy and Publicity § 42.) 2. Real property; land. 
[Cases: Property €°4. C.J.S. Property §§ 14-21, 23.] 


corporeal hereditament (kor-por-ee-al). A tangible 
itera of property, such as land, a building, or a 
fixture. (Cases: Fixtures @1; Property 4. C.J.S. 
Property §§ 14-21, 23.] ; 


aed ee hereditament (in-kor-por-ee-ai). An in- 
tangible right in land, such as an easement. @ The 
various types at common law were advowsons, 
annuities, commons, dignities, franchises, offices, 
pensions, rents, tithes, and ways. 


“There are two quite distinct classes of incorporeal heredit- 
aments: 1. Those which may ripen in.c corporeal heredita- 
ments. Thus a grant to A for lifa with remainder to B in fee 
simple gave B an Inccrporeal h ent which becomes 
corporeal after A’s death. 2. Those which can never be- 

- come corporeal hereditaments but ara merely rights over 
the fand of another, 0.9., rentcharges.” Robert E. Megarry & 
M.P. Thompson, A Manual of the Law of Real Property 361 
{6th ed. 1993). 


hereditary, adj. Of or relating to inheritance; that 


descends from an ancestor to an heir. 


hereditary succession. See intestate succession under 


SUCCESSION (2). 


hereditas (ho-red-i-tas), n. [Latin] 1. Roman law. An 


inheritance by universal succession to a decedent. © 
This succession applied whether the decedent died 
testate or intestate, and whether in trust (ex fideicom- 
missu) for another or not. The comparable right 
under Praetorian law was bonorum possessio, posses- 
sion of an inheritance that could be the basis of a 
right to sutceed. 2. Hist. An estate transmissible by 
descent; an inheritance. — Also spelled haereditas. 


heredity 


hereditas damnosa (he-red-i-tas dam-noh-so). A 
burdensome inheritance; an inheritance whose 
debts exceed its assets. 


hereditas fo (he-red-i-tas jay-senz). [Latin iaceo 
“to lie") L 
an heir accepts it. @ This term had a similar 
meaning at common law. See ABEVANCE (2). 
“Hereditas jacens Is the term applied to an Inheritance 
which has not yet vested, an inheritance, that is to say, 
which been ‘delata’ to a heres extraneus (1.6. voluntari- 
~ us), but has not tyet been acquired by him." Rudolph Sohm, 
Tha Institutes: A Textbook oi the History and System of 
: ariel Private Law 512 (James Crawford Ledile trans., 3d 


2. Hist. A decedent's estate that has no heir or 
legutee to take it; an escheated estate. — Also 
termed caduca. See escuear. 3, Hist. An inheritance 
without legal owner and thus open to the first 
occupant. 


hereditas luctuosa (ha-red-i-tas lak-choo-oh-sa). A 
sad or mournful inheritance; one that disturbs the 
natural order of mortality (darbato ordine mortalita- 
tis), as that of a parent inheriting a child's estate. @ 
This term is more literary than legal. — Also 
termed tristis successio. 


hereditas paterna (ho-red-i-tas po-tor-na). [Latin] 
Hist. A succession that descends through the fa- 
ther. : 


hereditas testamentaria (ho-red-i-tas_tes-te-men- 
tair-ee-a). Testamentary inheritance; succession to 
an estate under a decedent's will. 


heredity. 3. Archaic. Intestate succession; the taking of 
an inheritance by common-law succession, 2. The 
genetic transmission of characteristics from a parent 
to a child; the biological law by which characteristics 
of a living being tend to repeat themselves in the 
being’s descendants. 

herein, adv. In this thing (such a3 a document, section, 
or matter) <the due-process arguments stated here- 
in should convince the court to reverse the judg- 
ment>. 


hereinafter, adv. Later in this document <the buyer 
agrees to purchase the property described hereinaf- 
ter>. — loosely termed hereafter. 


herenach (her-a-nak), n. [fr. Old Irish airchinnich “chief 
man”"] An archdeacon. — Also spelled erenach. 


hereof, adv. Of this thing (such as a provision or 
document) <the conditions hereof are stated in sec- 
tion 3>. ; : 


heres (heer-eez), n. [Latin] Roman law. A successor to 
the rights and liabilities of a deceased person; an 
heir. @ Because the heres succeeded to both the rights 
and the debts of the decedent, the office combined 
that of a modern executor with that of an heir at 
law. The institution of the heres was the essential 
characteristic of a testament; if this was not done, the 
instrument was called a codicillus. — Also spelled (in 
Law Latin) Aaeres. PL heredes (ho-ree-deez) or (tor 
havres) haeredes. 


Property belonging to an estate before . 


y 
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heres actu (ak-t{yloo). [Law Latin] Hist. Heir by | 


appointment. 


heres astrarius (as-trair-ee-os). [Law Latin “heir of 


the hearth”) An heir who has received, by convey- 


"ance, an ancestor's estate during the ancestor's 


lifetime. , ; 


heres de facto (di fak-toh). [Law Latin “heir trom 
tact") Hist. 1. An heir whose status arises from the 
disseisin or other wrongful act of the heir's ances- 
tor. See pisseisin. 2, An heir in fact, as distin- 
guished from an heir by law (de jure). 


heres ex asse (as-ee). [Latin “sole heir"] Roman law. 
An heir to the whole estate. 


heres ex testamenta (eks tes-ta-men-to). See heres 
factus. 


heres extraneus (ek-stray-nce-os). [Latin “extrane- 
ous heir”] Roman law. An external heir; one who 
had not been subject to the testator’s power (potes- 
tas) and hence not botind to accept the inheri- 
tance. Pl. heredes extrangi. (ha-ree-deez ek-stray- 
nee-!). : 


heres factus (fak-tas). [Latin “made heir"} An heir 
appointed by will;-a testamentary heir. — Alsou 
termed heres ex testamento; heres institutus. Cf. heres 
natus. 

arius (fi-dee-1-kom-o-sair-ee-as). 
{Latin} Rowan law. The person tor whose denefit 
an estate was given by will to a fiduciary heir. © 
This office corresponds loosely to the cestui que 
trust of the common law. CE. heres fiduciarius. 
heres fiduciarius ({i-d[y]oo-shee-air-ee-os). (Latin 
“fiductary heir") Roman law. A person made heir 
by wil), in trust for the benefit of another; an heir 
subject to a trust. Cf. heres fideiconmissarius. 


heres in mobilibus (heer-eez in moh-bil-i-bes). [Law “ 


Latin} Hist. Heir in movables. 

heres institutus (in-sti-t{y]oo-tas). See heres factus. 
heres legitimus (la-jit-i-mas). [Latin “lawful heir") 
Roman law. An heir entitled to succeed (on intesta- 
cy) by the laws of the Twelve Tables. 


heres natus (nay-tes). [Latin “heir by birth”] An 
heir by reason of birth; an heir at law or by 
intestacy. Cf. heres factus. 


heres necessarius (nes-d-sair-ce-as). [Latin “neces- 
sary heir] Roman law. A slave freed on the testa- 
tors death and thus compelled to accept the in- 
heritance. 


heres rectus (rek-tos). [Law Latin] Hist. A right oF 
proper heir. 


heres suus (s[y]oo-as). [Latin “one's own heir”) 1. A 
decedent's proper or natural heir; a lineal descen- 
dant of the deceased. 2. Roman law. A free person 
who was subject to the testator'’s power (polestas) 
but whe could exercise full legal mghts upon the 
testator's death. 


heres suus et necessarius (s[y]oo-os et nes-a-sair- 
ee-as). [Latin “one’s own and necessary heir’) A 
free person subject to the decedent's potestas. © 
These heirs were called necessary because they be- 
came heirs by law, not by the decedent's choice. 
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But since this was also true of slaves, when named 
heirs in a will, the former class-was designated sus 
et necessarius by way of distinction, the word suus 
denoting that the necessity arose from the rela- 
tionship to the decedent: 


ultimus heres (al-ti-mos). The last or remote heir; 
the lord... : 


_ heresy (her-a-see), n. 1. Opinion or doctrine contrary 
to (usu. Catholic) church dogma. (Cases: Religious 
Societies €°28.] 2. Hist. In England, an offense 


against religion, consisting not in totally denying . 


Christianity, but in publicly denying some of its 
; essential doctrines; an opinion on divine subjects 
+ devised solely by human reason, openly taught, and 
*  obstinately maintained. @ This offense is now subject 
“only to ecclesiastical correction and is no longer 
punishable by the secular law. . 


; hereto, adv. To this document <the exhibits are at- 
’ tached hereto>. 


heretofore, adv. Up to now; before this time <a 
question that has not heretofore been decided>. 


_ hereunder, adv. 1. Later in this document <review 

: the provisions hereunder before sighing the consent 
form>. 2. In accordance with this document <notice 
hereunder must be provided within 30 days after 
the loss>. 


. herewith, adv. With or in this document <enclosed 
herewith are three copies>. 


- hereyeld. Hist. In a feudal system, a vassal’s best 

: animal (esp. the best horse, ox, or cow), given in 
tribute to the superior upon the vassal's death. — 
Also spelled herezeld; herield. 


: herield. See HEREYELC. 


heriot (her-ee-at), n. [fr. Old English here “army” + 
geatwa “trappings”] Hist."‘A customary tribute of 
goods and chattels, payable to the lorJ of the fee on 
the tenant's death. @ Heriot derives from an earlier 
feudal service consisting of military equipment re- 
turned to the lord on the tenant's death; ever time it 
came to refer only to the chattel payment due at the 
tenant's death. 

“We are told that the ancient heriot jeatu, military 
apparel) had at one time consisted of ho horses and arms 

lent by the lord to his man which on the man’s death were 
retumed to the lord.... Tuming to manorial surveys, we 

find it among the commonest of customs that when a 

shail have the best beast; 

sometimes a of the 
dead freeholder, and it is to these customary dues that the 
name ‘herlot’ permanently attaches itself." 1 Frederick Pol- 
tock & Frederic W. Mal , The History of English Law 

Before the Time of Edward 1! 312, 317 (2d ed. 1898). 


+ heriot custom. A heriot due by custom. @ This term 
is used primarily to distinguish a heriol service from 
an ordinary hertot. 


Te RENNER Te 


- _ heriot service. A tribute arising from special reser- 
vation in a grant or lease of: lands, and thus 
amounting to little more than rent. 


2 hericlit (her-a-sleet or hair-), n. [Old English] Hist. 1. 
The act of surrendering; laying down: of arms. 2. 
The crime of deserting from an army. 

heritable (her-i-ta-bal), adj. 1. (Of property) capable of 
being inherited. [Cases: Descent and Distribution 


Mtoe teh ket 


sal, me a ab OUT 


hiatus 


@8. CJ.S. Descent and Distribution §§ 9-12; Right of 
Privacy and Publicity § 42.) 2. (Of a person) capable 
of inheriting. — Also termed inheritable. (Cases: De- 
scent and Distribution €=20-67. C.J.S. Descent and 
_ Distribution §8§ 23-67.] © ; 
heritable blood. See sLoop. 
heritable bond. See sonp (2). - sf 


heritable jurisdiction. Hist. Scots law. The power of a 
laird to try his own people and hand down punish- 
ments, including death. @ The laird or clan chief 
traditionally acted as a supreme court. There was no 
appeal from decisions, and sentences were usu. car- 
ried out immediately. The Heritable Jurisdiction Act 
of 1748 abolished this power. 


heritable obligation. See OBLIGATION. 


_ heritable property. Scots law. See HERITAGE. 


heritable security. See securrry. 


heritage (her-i-tij), n. Scots law. Property that passed 
on death co the owner's heir; esp., land and all the 
property connected to it (such as a house). — Also 
termed heritable property. 


Her Majesty’s Stationery Office. See STATIONERY OF. 
FICE. 


hermeneutics (har-ma-n[y]oo-tiks), n. Tine art of inter- 
reting texts, esp. as 2 technique used in critical 
legal studies. — hermeneutical, hermeneutic, adj. 


Hermogenian Code. See copex HERMOGENIANUS, 


hesia (hee-zhee-o or hee-shee-a), n. (Law Latin] An 
easement. 


hetaerarcha (het-ar-ahr-ka), n. (Greek helaera “com- 
panion” + archein “to rule”] Roman law. The head of 
a society, corporation, or college. 


hetaeria (ho-teer-ee-a), n. (Greek “companion") Roman 
law. A society, guild, or college; a fraternity. — Also 
termed (in English) hetaery. 


heterologous, adj. Patents. Of, relating to, or describ- 
ing the DNA of a foreign organism. 


heterologous artificial insemination. Sce artificial in- 
semination by donor under ARTIFICIAL INSEMINATION. 


heuristic (hyuu-ris-tik), adj. Of or relating to a meth- 
od of learning or problem-solving by using trial-and- 
error and other experimental techniques <heuristic 
discovery methods>. : 


HEW. abbr. The Department of Health, Education, 
and Welfare, created in 1953. @ When the Depart- 
ment of Education was created in 1979, the name of 
HEW was changed to the Department of Health and 
Human Services (HHS). ; 


Heydon’s case, rule in. See misciieF RULE. 
HGN test. abbr. HORIZONTAL-GAZE NYSTAGMUS TEST. 
HHS. abbr. DEPARTMENT OF HEALTH AND HUMAN SERVICES, 


hiatus. Patents. A gap between the time a parent 
application ceases to be pending (by abandonment 
or issuance) and the time a continuing application is 
filed. @ A hiatus breaks the chain of continuity, so 
that later applications are not entitled to the effective 
filing date of the parent application. Cf. ConTINUITY 
(2), (Cases: Patents 110. C.J.S. Patents § 156.] 


hidage 


hidage (hid-ij), n. Hist. A tax, payable to the Crown, 
based on every hide of land. — Also spelled hydage. 
See mine. : 


“Of the same nature with scutages yen knights'-fees were 

tah ottes and burghe, But fs radualty Lally tal 
lage upon 

into Taine, upon the ion ar eben about the 

time of king Richard i! and king Henry IV." 1 Willlam 

eo Commentaries on the Laws of England 300 


hidalgo (hi-dal-goh or ee-dahl-goh), n. [fr. Spanish hijo . 


“son” + algo “property"] In Spain, a man belonging 
to the lower nobility; a gentleman of property. 


hidalguia (ee-clahl-gee-ya), n. [Spanish] In Spain, no- 
bility by descent or lineage. 


HIDC. abbr. tonnen in DUE COURSE. 

hidden asset. See asstr. 

hidden defect. See verect. 

hidden fraud. See fraudulent concealment under con. 
CEALMENT. 

hidden tax. See ‘rax. 


hide, 1. Hist. 1. In England, a measure of land consist- 
ing in as much as could be worked with one plow, 
variously estimated as 30 to 120 acres but probably 
determined by local usage. @ A hide was anciently 
employed as a unit of taxation. Cf. GaRUucATE. 2. As 
much land as would support one family or the 
dwellers in a mansion-house. — Also termed (in 
senses | & 2) hide land. 3. A house; a dwelling house. 


hidegild (hid-gild), n. [Old English] Hist. A sum of 
money paid by a villein or servant to avoid a whip- 
ping. — Also spelled hidgild; hydegeld; hudegetd. 

hidel (hid-al or hid-al), n. [Old English) Hist, A hiding- 
place; a place of protection or sanctuary. 


hide land. 1. wipe (1. 2. WDE (2). 

high bailiff. See sainirr. 

High Commission Court. See cour oF HIGH COMMIS- 
SION. 

High Court. 1. See HiGH court oF justice. 2. See HIGH 
COURT OF JUSTICIARY. 


High Court of Admiralty. In England, a court exercis- 
ing jurisdiction in- matters relating to shipping, colli- 
sion, and salvage cases. @ The court dates from the 
14th century, and much of its early history concerns 
prize and piracy cases. Its jurisdiction varied 
through the centuries, sometimes extending into 
criminal matters and other areas of law not related 
directly to maritime issues. The Judicature Acts of 
1873-1875 merged the Court into the High Court as 
part of the Probate, Divorce, and Admiralty Division. 
The Administration of Justice Act of 1970 established 
a new Admiralty Court as part of the Queen's Bench 
Division of the High Court. It is regulated by the 
Supreme Court Act of 1981. — Also termed Gourt of 
the Lord High Admiral, Court of Admiralty. Cf. apsarat- 
1vD. 


“To the office of the Lord High Admiral (origina’ 
Eaosal concarned wah the onenand of 


( a naval 
the | and the 
and wrecking) there was annexed a 
a ilar! Cree Ce caeee cS 


cloudy and controversial for simple or even accurate sure 
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mary, but by the time of Richard Il (1377-1400) the admiral 
and vice-admural were transacting enough judicial business 
to move Parliament to timit thelr furisdiction by statute to ‘a 
il Nea aga and tn Tudor times the court was 
alam Soe coe toc, soing a Saige cv 


court .... These factors resulted in the rather 
ctic eclipse of the court for almost two centuries.” 
Grant Gimore L Black Jr., The Law of Admiralty 
§ 1-4, at 9-10 (2d ed. 1975). oo 
High Court of Chivalry. Hist. A court of honor having 
jurisdiction over matters relating to deeds of arms 
and war, armorial insignia, and precedence. — Also 
termed Court of Chivalry; Court of Earl Marshal. See 
COURT OF HONOR. 


‘This Curia Marescall, or 


p 


of Chivalry, was 


t to honour such. as slander. 
slander jurisdiction was later dented, leaving it with a juris- 
diction probably confined to disputes over arm a 


th ; 
story 142 (30 ed. 


High Court of Delegates. See GoURT OF DELEGATES. 
High Court of Errors and Appeals. See court OF ER. 
RORS AND APPEALS. 


High Court of poetics: The superior civil court of 
England and Wales. — Often shortened to High 
Court. ; 


High Court of Justiciary (ja-stish-ee-er-ee). Scots law. 

e superior criminal court of Scotland, acting both 

as a trial court and as a court of final criminal 

appeal. @ Its judges are Lords Conunissioners of 
Justiciary. — Often shortened to High Court. 


high crime. See caine. 

high degree of care. See great care under Cart. 
high diligence. See great diligence under DILIGENCE. 
higher court. See court above under court. 

higher scale. See SCALE (4). 

highest and best use. See ust «1. 

highest court. See court. 

highest degree of care. See cart. 

highest proved value. See vate (2). 


high flier. Slang. A security that has strongly attracted 
el interest so that Investors pay an unusually 
igh price. 
highgrade, vd. 1. To steal rich ore. as from a mine by 
a miner. 2. To mine only esp. valuable ore (such its 
gold). 


"high-grade security. See security. 


high justice. See justice (2). 

as aie agreement. A settlement in which a defen- 
dant agrees to pay the plaintiff a minimum recovery 
in return for the plaintiffs agreement to accept 4 
maximum amount rdless of the ottcome of the 
trial. — Also termed hilo seltlement. (Cases: Gompro- 
mise and Settlement @°15. ©.).S. Compromise an 
Srtttement 83 32-37, 40-41.] 
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highly prudent person, See REASONABLE PERSON. 


’ high-managerial agent. See AGENT (2). 


high misdemeanor. 1. See gross misdemeanor under Mis- 
DEMEANOR. 2, See serious misdemeanor under MISDE- 
MEANOR, 7 

high-probability rule. Marine insurance. The principle 
sw an insured may abandon a vessel if it appears 
extremely likely that a total loss is imminent. [Cases: 
Insurance 2236-2237. C.J.S. Insurance §§ 1216, 
1218-1229.) 


high seas. See sea. 

high sheriff. See srierier (1). 

high-test marriage. See covenant marriage under MAR- 
RIAGE (1). 

high treason. See TREASON. 

high-water line. See high-water mark under WATERMARK. 

high. water mark. See WATERMARK. 


highway. 1. Broadly, any main route on Jand, on 
water, or in the air. 2. A free and public roadway or 
street that every person may use. (Cases: Highways 
18.) 


“Every thorcughfase which is used by the public, and is, In 
the langiage of the English books, ‘common to all the 
king's subjects,’ is a highway, whether it be a carrlage-way, 
a hovse-way, 4 foot-way, or a navigable river. It is, saya Lord 


Holt, the genus of all public ways." 3 James men- 
prey ieee Law *432 (George Comstock ed., 11th 


3. The main public road connecting towns or cities. 
4. The entire width between boundaries of every 
publicly maintained way when part is open to public 
use for purposes of vehicular traffic. 


common highway. A highway for use by the public 
for any purpose of transit or traffic. 


public highway. A highway controlled and main- 
tained by governmental authorities for general 
use. [Cascs: Highways 18.] 
highway act. (usu. pl.) One of a body of statutes 
governing the laying out, construction, repair, and 
use of highways. — Also termed highway law. (Cases: 
Highways ©21.] : 


highwayman. A highway robber; a person who robs 
on a public road. 


i highway rate. Hist. In England, a ‘tax for the mainte- 


nance and repair of highways. 


’ highway robbery. See rosuery. 


highway tax. See Tax. 
high-yield bond. See onn (3). 


high-yield debt obligation. See high-yield bond under 
BOND (3). 


_-Aiguela (ve-gay-lah), n. Spanish law. A receipt given by 


hijack, vb. 1. To commandeer (a vehicle or ai 


a decedent’s heir, setting forth what property the 
heir has received from the estate, and kept as a 
record, 


lane), 
esp. at gunpoint. See CARJACKING; SKYJACK. 2. To steal 
or rob from (a vehicle or airplane in transit). [Cases: 
Aviation 916. C.J.S. Aeronautics and Aerospace 


hine 


§§ 284-285, 287.] 3. Hist. To rob by trickery or 
violence; esp., to rob (a smuggler or bootlegger) and 
take illegal goods. 

Hilary Rules. Hist. A collection of English pleading 
rules designed to ease the strict pleading require- 
ments of the special-pleading system, esp. by limiting 
the scope of the general issue in the formed actions 
and by forcing the defendant to set up affirmatively 
all matters other than a denial of the breach of duty 
or of the wrongful act. ® Promulgated in England in 
the 1834 Hilary Term, these rules followed an 1828 
initiative to examine procedural Jaws and other sub- 
jects and to report to Parliament changes that might 
be enacted. The rules had the unintended effect of 
extending the reach of strict-pleading requirements 
into new areas of law. Widespread dissatisfaction 
with the Hilary Rules led to the liberalization of the 
pleading system under tht 1873-1875 Judicature 
Acts. — Formerly also termed New Rules. 

“The talture of the Hilary Rules ... lay in thelr insistence on 
special pleading as it was und late in the eighteenth 
century. That parties should plead precisely, and clarify as 
far as possible the Issue between them, |s one thing; that 
thelr endeavours to do so should be judged by the extreme- 
iclal standards of the old system, was quite another.” 
eodore F.T. Plucknett, A Concise History of the Common 
Law 416 (5th ed. 1956). 


Hilary sittings. In England, a term of court beginning 
on gene 11 of each year and ending on the 
Wednesday before Easter. @ The Hilary sittings were 
known as Hilary term until 1875. Cf. easTeR siTrinGs; 
MICHAELMAS SITTINGS; TRINITY SITTINGS. 


hilo settlement. See H1GH-LOW AGKEEMENT. 


Hilton doctrine. Civil procedure. The rule that in a 
dispute between parties to an oil-and-gas lease, roy- 
alty owners who would lose their rights if the defen- 
dant's lease were terminated are regarded as indis- 
pore parties to a proceeding challenging the 
ease. Hilton v. Atlantic Refining Co., 327 F.2d 217 
(5th Cir. 1964), [Cases: Mines and Minerals 
78.7(2).] 


Himalaya clause. Maritime law. A provision in a bill of 
lading extending the cirrier’s defenses and limita- 
tions under the Carriage of Gouds by Sea Act to 
third parties, typically employees, agents, and inde- 
pendent contractors. @ The Supreme Court has held 
that this type of clause must be strictly construed. 
Robert C. Herd & Co. v. Krawill Machinery Corp., 359 
U.S. 297, 79 S.Ct. 766 (1959). See CARRIAGE OF GOODS 
By sea Act. [Cases: Shipping @°140(1). C.J.S. Shipping 
§§ 300-311.) 

“The pen was Injured while a passenger on the crulse . 

ship The Himalaya. She sued the master and the boatswain 
for thelr negligence because the carrier was contractually 
exempt from ali liability. Because the contract did not have 

a ‘Himalaya clause,’ she succeeded. The carrier, havin 

Indemnified its employees, ultimately paid the damages. 

thus lost [ts contractual exemption Indirectly." Michael J. 

Sturley, Intemational Uniform Law in National Courts, 27 Va. 

J. InttL. 729, 740 n.101 (1887). 


hine inde (hink in-dee). (Law Latin] Scots law. On 
either side. © The phrase usu. refers to the respec- 
tive claims of parties to a lawsuit. 


hine (hin), 7: Hist. In England, a husbandry ser- 
vant. — Also spelled hind. 


hinefare | 


hinefare (hin-fair), n. Hist. In England, the loss or 
departure of a servant from the master. 


hinegeld (hin-geld), x. Hist. A ransom for an offense 
committed by a servant. 


hipoteca (ee-poh-tek-ah), n. Spanish law. A mortgage of 
real property. See iyPOTHECATION, 

HIPAA (hip-a). abbr. HATH INSURANCE PORTABILITY AND 
ACCOUNTABILITY ACT. ; 

hire, ub. 1. To engage the libor or services of another 
for wages or other payment. 2. To procure the 
temporary use of property, usu. ata set price. 3. To 
grant the temporary use of services <hire them- 
selves out>. 


hived gun. Slang. 1. An expert witness who testifies 
favorably for the party paying his or her fee, often 
because of that financial relationship rather than 
because of the facts, 2, A lawyer who stops at noth- 
ing to accomplish the client's goals, regardless of 
moral consequences. 

hireling, n. A person who is hired or serves for wages, 
esp. one who works only for the sake of payments. 
(Cases: Master and Servant 1. CJ.S. Apprentices 
$$ 2, 11; Employer-Employee Relationship §§ 2-3, 
6-12.) ; 

hire-purchase agreement. See |.ASE-PURCHASE AGREE: 
MENT. 

hiring. See Locvrio. 

hiring at will. See employment at will under 
MENT. 

his. rly a possessive pronoun of the masculine 
gender, but traditionally used and construed to in- 
clude both sexes. @ Because of the trend toward 
nonsexist language, careful draliers now generally 
avoid using /is (and the personal pronouns he and 
him) unless the reterence is only to a male person. 


His Honor; Her Honor. 1. A title customarily given to 
a judge. 2. A tide customarily given to the mayor of 
a city. 3. A title given by the Massachusetts Constitu- 
tion to the lieutenant governor of the common- 
wealth. Cf. your 1oxor. 

his testibus (his tes-to-bas). [Law Latin] Hist. These 
being witnesses. © The concluding clause of deeds 
and charters typically opened with these words, 
which stated the names of the witnesses to the in- 
strument. This clause appeared in deeds and char- 
ters until the 16th century. — Also spelled Aijs 
testibus; htis testibus. 


historian. Parliamentary law. An officer charged with 
compiling or contributing to an organization's offi- 
- cial history. 
historical cost. See acquisition cost (1) under Cost 1. 
historical jurisprudence. See JURISPRUDENCE. 
" historic bay. See nay. 
historic-preservation law. An ordinance prohibiting 
the demolition or exterior alteration of certain his- 


toric ue or of all buildings in a historic dis- 
trict. [Cases: Environmental Law 61-103.) 


historic site. A building, structure, area, or property 
that is significant in the history, architecture, ar- 
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chaeology, or culture of a country, state, or city, and 
has been so designated by statute. @ A historic site 
usu. cannot be altered without the permission of the 
ee authorities. (Cases: Environmental Law 


hit, u. 1, A physical strike. 2. Criminal law. A murder 

. committed for money or on orders from a gang 
leader. 3. Criminal law. An instance of the waking of a 
drug. 3. Intellectual property. A single instance of a 
computer's connection to a webpage. © Counters 
keep track of how many visitors a webpage attracts, 
and a large number of hits is a major selling point 
for advertising. 4, Jntellectual property. A webpage 
identified by an Internet search engine as containing 
words matching a user's query. 5. A creative work 
that is a popular or a commercial success. 


hit-and-run statute. A law requiring a motorist in- 
volved in an accident to remain at the scene and to 
g++ certain information to the police and others 
involved, [Cases: Automobiles 336. C.J.S. Motor 
Vehicles §8 1488-1504.) : 


SS 
hitherto, adv. Until now; heretofore. 
HLL. abbr. wousk oF LORDS. 
HLA test. See 11UMAN-LEUKOCYTE ANTIGEN TEST. 
HMO. abbr. Heavcrt-MAINTENANCE ORGANIZATION, 


hoard, vb. To acquire and hold (goods) beyond one’s 
reasonuble needs, usu. because of an actual or antici- 
pated shortage or price increase <hoarding lood 
and medical supplies during wartime>. 


hobbler. Hist. In England, a light horseman or bow- 
man; a tenant bound by his tenure to maintain a 
small light horse for military service. 


Hobbs Act. A [federal anti-racketeering act making it a 
crime to interfere with interstate commerce by extor- 
tion, robbery, or physical violence. 18 USCA § 1951. 
See RACKETEER INFLUENCED AND CORRUPT ORGANIZATIONS 
act. [Cases: Extortion and Threats €@25.1; Robbery 
©1. C.].S. Robbery §§ 2, 4, 12, 90-91; Threats and 
Unlawful Communications §§ 2-20.} 

hobby loss. See toss. 

hoe. [Latin] This; with; by; in. 

hoc intuitu (hok in-t{y]oo-a-t[y]oo). [Law Latin] Scots 
law. In this prospect. @ The phrase appeared in 
reference to deeds executed in expectation of an 
event, such as a marriage. 


| hoe loca (hok loh-koh). (Law Latin) Hist. In this place. 


hoc nomine (hok nahm-a-nee). [Law Latin] Hist. In this. 
name. 

hoc ordine (hok or-di-nee). [Law Latin] Hist. In this 
order. 

hoc titulo (hok tit-ya-loh or tich-a-loh). [Law Latin] 
Hist. Under this title. 

hodgepodge. 1. novcpor op. 2. An unorganized mix- 
ture. 

hodgepodge act. A statute that deals with incongruous. 

subjects. 


“Hodge-Podge Act.... Such acts, besides being evident 
prools of the ignosance of tha_makere of tham, oF of: theif 
want of good faith, are calculated to create & confusion 
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many ste Bola except general appropriation bits, can 

‘ app '° can 
contain but one subject, vinich must be expressed in the 
- a ae Bouvier, Bouvier’s Law Dictionary 1444 (8th 


hold, n. Archaic. In England, tenure. @ This word 
occurs most often in conjunction with others — for 
example, freehold, leasehold — and rarely in its sepa- 
rate form. See HOLDING (4). 


hold, vb. 1. To possess by a lawful title <Sarah holds 
the account as her separate property>. 2. (Of a 
court) to adjudge or decide as a matter of law (as 
opposed to fact) <this court thus holds the statute to 
be unconstitutional>. Cf. rinp. 3. To direct and 
bring about officially; to conduct according to law 
<we must hold an election every two years>. 4. To 
keep in custody or under an obligation <I will ask 
the judge to hold you accountable>. 5. To take or 
have an estate from another; to have an estate on 
condition of paying rent or performing service 
<James holds Hungerstream Manor under lease>. 
6. To conduct or preside at; to convoke, open, and 
direct the operations of <Judge Brown holds court 
four days a week>. 7. To possess or occupy; to be in 
possession and administration of <Jones holds the 
office of treasurer>. 


holdback, n. An amount withheld from the full pay- 
ment of a contract pending the other party’s com- 
pletion of some obligation, esp. to ensure that a 
contractor finishes the work agreed on beforehand. 
@ The terms of a holdback are typically expressed in 
the contract. The device gives the contractor an 
incentive to finish the work, and the other party 
ies that the work will be finished. — hold Back, 
vb. 


holder. 1. A person who has legal possession of a 
negotiable instrument and is entitled to receive pay- 
ment on it. [Cases: Bills and Notes ¢427(1).] 2. A 
person with legal possession of a document of title or 
an investment security. 3. A person who possesses or 
uses property. 


holder for value. A person wino has given value in 
exchange for a negotiable instrument. © Under the 
UCC, examples of ens value” include acquiring a 
security interest in the instrument and accepting the 
instrument in payment of an antecedent claim. UCC 
§ 3-303(a). — Also termed bona fide holder for value. 
[Cases: Bills and Notes ©9352. C.J.S. Bills and Notes; 
Letters of Credit § 185.] 


holder in due course. A person who in good faith has 
given value for a negotiable instrument that is com- 
plete and regular on its face, is not overdue, and, to 
the possessor’s knowledge, has not been dishonored. 
® Under UCC § 3-302, a holder in due course takes 
the instrument free of all claims and personal de- 
fenses, but subject to real defenses. — Abbr. HDC; 
HIDC. — Also termed due-course holder. [Cases: Bills 
and Notes 327-384. C.J.S. Bills and Notes; Letters of 
Credit §§ 4, 24, 28, 30, 33, 65, 142-147, 149-153, 
157, 159, 169-201.] 


holder in good faith. One who takes property or an 
ume without knowledge of any defect in its 
ude. oO 


holder of record. See sTOCKIHOLDER OF RECORD. 


holdup 


hold harmless, vb. To absolve (another party) from 
any responsibility for damage or other ltability aris- 
ing from the transaction; INDEMNIFY. — Also termed 
save harmless. (Cases: Indemnity 25, 31(4).] 


hold-harmless agreement. A contract in which one 
party agrees to indemnify the other. — Also termed 
save-harmless agreement. See wnoemnity. [Cases: In- 
demnity @25-33.] 


hold-harmless clause. See INDEMNITY CLAUSE. 


holding, n. 1. A court's determination of a matter of 
law pivotal to its decision; a principle drawn from 
such a decision. Cf. oprrer pictum. (Cases: Courts 
88. C.J.S. Courts § 139; Trade-Marks, Trade-Names, 
and Unfair Competition § 187.] 2. A ruling on evi- 
dence or other questions presented at trial. 3. (usu. 
pl.) Legally owned property, esp. Jand or securities. 
4. Hist. In feudal law, tenure. 

holding cell. See JAIL. 1 

holding charge. A criminal charge of some minor 
offense filed to keep the accused in custody while 
prosecutors take time to build a bigger case and 
prepare more serious charges. 


holding company. See COMPANY. 
holding-company tax. See TAx. 


holding over. 1. A tenant's action in continuing to 
occupy the leased premises after the lease term has 
expired. ® Holding over creates a tenancy at suffer- 
ance, with the tenant being referred to as a holdover. 
See tenancy at sufferance under Tenancy. [Cases: 
Landlord and Tenant €-119(2). C.J.S. Landlord and 
Tenant § 177.) 2. Parliamentary law. An officer's con- 
tinued tenure beyond the term for which he or s‘1e 
was elected, usu. because a successor has not been 
elected or cannot yet assume the office. 


holding period. Tax. The time during which a capital 
asset must be held to determine whether gain or loss 
from its sale or exchange is long-term or short-term. 
[Cases: Internal Revenue ¢=3260; Taxation 
€995-996. C.].S. Internal Revenue § 127; Taxation 
§§ 1726, 1732-1733.) 


holding zone. See zone. 


hold order. A notation in a prisone:'s file stating that 
another jurisdiction has charges pending against the 
prisoner and instructing prison officials to alert au- 
thorities in that other jurisdiction instead of releas- 
ing the prisoner. 

hold out, vb. 1. To represent (oneself or another) as 
having a certain legal status, as by claiming to be an 
agent or partner with authority to enter into transac- 
tions <even though he was only a promoter, 
Schwartz held himself out as the principal>. [Cases: 
Principal and Agent €99.] 2. To refuse to yield or 
submit; to stand firm <Womack held out for a 
higher salary and better benefits>. 


holdover clause. See 1RAI.ER CLAUSE. 


holdover tenancy. See tenancy at sufferance under TEN- 
ANCY. 


holdover tenant. See TENANT. 
hold pleas. Archaic. To hear or try cases. 
holdup. See srickup. 


holograph 


holograph (hol-a-graf), ». A document (such as a will 
or deed) that is handwritten by its author. © The 
majority rule is that a folowaphic will need not be 
entirely handwritten — only the “material provi- 
sions” — to take into account the popular use of fill- 
in-the-blank will forms. This is also the position of 
the Uniform Probate Code. — Also termed olograph; 
autograph, Cf oNomasric, symbouic, [Cases: Wills 
130-135. CJ.S. Wills §§ 317-327, 339, 341.) — 
holographic, adj. - 


holographic will. See wit. 
holymote. See WaLimore (4). 


homage (hom-ij). In feudal times, a ceremony that a 
new tenant performed for the lord to acknowledge 
the tenure. © This was the most honorable service 
that a free tenant might do for a lord. In the 
ceremony, kneeling before the lord, the tenant 
placed his hands between the lord’s hands while 
saying, “I become your man from this day forward, 
of life and limb and earthly honor, and to you will 
be faithful and loyal, and bear you faith, for the 
tenements that I] claim to hold of you, saving the 
faith that | owe unto our sovereign lord the king, so 
help me God." : 

“Homage Is an oath of fidelity, pauline himself to be 
the lord's man: wherein the tenant must be ungit, uncov- 
ered, kneel upon both knees, and hold both his hands 
a between the ford’s hands sitting before him. This is 
to be done only to the lord himself.” Sir Henry Finch, Law, 
or a Discourse 143 (1759). : 
homage ancestral (hom-ij an-ses-tral).- (Law 
French} A type of homage in which 2 tenant and 
the tenant's ancestors have held immemorially of 
another by the service of homage. @ This long- 
standing relationship bound the lord to warrant 
the title and to hold the tenant clear of all services 
to superior lords. — Also spelled homage auncesiral 
(aw-mahzh on-se-stral). 
homage liege (hom-ij leej). Homage due the sover- 
eign alone as supreme lord, done without any 
saving or exception of the rights of other lords. — 
Also termed homagium ligium (he-may-jee-om 
li-jee-om). 

homage jury. See Jury. 

homagio tuando (ho-may-jee-oh ri-spek-choo-an- 
doh), n. [Law Latin “homage to the respected”) Hist. 
A writ to the escheator commanding the delivery of 
seisin of lands to the heir of the king’s tenant, even 
though the heir had not performed homage. 

homagium (he-may-jee-am), n. (Law Latin) A formal 
ceremony in which a feudal tenant acknowledged 
the tenure granted by a lord; Womace. 

homagtum ligium. See homage liege under tomace.- 
homagium planum (play-nam), n. [Law Latin 
“plain homage") Hist. A type of homage binding 
the homager to nothing more than fidelity, with- 
out obligation either of military service or of at- 
tendance in the superior's courts. 

homagium reddere (red-a-ree), ». [Law Latin “to 
renounce homage") Hist. The A sasere prescribed 
in feudal law by a set form and method, by which 
a vassal disowns and defies the lord. 
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homagium simplex (sim-pleks), n. (Law Latin “sim- 
ple homage”) Hist. A type of homage that acknowl- 
edges tenure, while reserving the rights of other 
lords. . Pk 
hombre bueno (awm-bray bway-noh), 2. Spenish law. 1, 
An arbitrator chosen by the parties to a suit. 2. A 
judge. 3. A citizen in good standing; esp., one who is 
competent to testify in a suit. 


home. A dwelling place. See FAMILY HOME. 


manufactured home. Secured transactions. A struc- 
ture, transportable in one or more sections, that 
when traveling is 8 body feet or more in width or 
40 body feet or more in length, or, when erected 
on site, is 320 or more square feet, and that is built 
on a permanent chassis and designed to be used as 
a dwelling with or without a permanent founda- 
tion when connected to the required utilities, and 
that has within it plumbing, heating, air-condition- 
ing, and electrical systems. UCC § 9-102(a)(53). 
(Cases: Secured Transactions €°87;, C.J.S. Secured 
Transactions §§ 57-58, 63.] 


matrimonial home. See matrimonial domicile ander 
DOMICILE. 


tax home. See raX HOME. 


home-equity line of credit. See home-equity loan under 
LOAN. 


home-equity loan, See Loan. 
homeless shelter. See sHELTER. 
home loan bank. See FEDERAL HOME LOAN BANK. 


home office. 1. A corporation's principal office or 
headquarters. 2. (cap.) In England, the Department 
of State, responsible for overseeing the internal af- 
fairs of the country. 


homeowners’ association. Set assOclATION. 
homeowner's equity loan. See Loan. 
homeowner’s insurance. See INSURANCE. 
homeowner’s policy. See INSURANCE POLICY. 


Home Owners Warranty. A warranty and insurance 
rogram that, among other coverage, insures a new 
home for ten years against vapid structural defects. 
© The program was developed by the Home Owners 
Warranty Corporation, a subsidiary of the National 
Association of Home Builders. Builders often pro- 
vide this type of coverage, and many states provide 
similar warranty protection by statute. — Abbr. 
HOW. — Also spelled Home Qwners’ Warranty. 
(Cases: Consumer Protection 8. C.J.S. Credit Re- 
porting Agencies; Consumer Protection §§ 40-51, 64.) 


home port. See port. 


home-port doctrine. Maritime law. The rule mandating 
that a vessel engaged in interstate and foreign com- 
merce is taxable only at its home port, usu. where 
the vessel is registered. (Cases: Taxation 98. C_J.S. 
Taxation §§ 153-157, 160, 283.} 


home rule. A state legislative provision or action allo- 
cating a measure of autonomy to a local govern- 
ment, conditional on its acceptance of certain terms. 
CR Locat orrion. (Cases: Municipal Corporations 
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65. C.J.S. Municipal Corporations §§' 122, 140-141, 
143.) 


“Home rule in the United States was sometimes envisioned 
in its sony coe ae the citles to whom such rule was 
lied 
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ranted sovereignty over local affairs, thus 
Bringing about dual state and local sovereignty along the 
national plan of federal and state governments. But such 

. local soversignty has never developed, nor have any clear- 


cut distinctions between state and local power." Osbhome 
M. Reyncids Jr., Handbook of Local Government Law § 35, 
at 96 (1982). 


LOT ERROR Sas 


i; home-rule charter. See CHARTER (2). 
homestall. Hist. Homestead. 


home state. Family law. In an interstate child-custody 
3 dispute governed by the Uniform Child Custody 
: Jurisdiction and Enforcement Act, the state where a 
“child has lived with a parent or a person acting as a 
& parent for at least six consecutive months immedi- 
ately before the proceeding. See home-state jurisdiction 
under JURISDICTION. 


home-state jurisdiction. See JURISDICTION. 


homestead. 1. The house, outbuildings, and adjoining 
land owned and occupied by a person or family as a 
residence. @ As long as the homestead does not 
exceed in area or value the limits fixed by law, in 
most states it is exempt from forced sale for collec- 
tion of a debt. — Also termed homestead estate. See 
HOMESTEAD LAW. [Cases: Homestead ¢@58-89.] 


homicide 


homestead-exemption statute. See HOMESTEAD LAW, 


homestead law.. A statute exempting a homestead 
from execution or judicial sale for debt, unless all 
owners, usu. a husband and wife, have jointly mort- 
gaged the property or otherwise subjected it to 
creditors’ claims. — Also termed homestead exemption; 
homestead-exemplion statute; homestead right. [Cases: 
Homestead 1, 118.] 


“Almost ail states also have legislative provisions, common- 
pMicds ie to as homestead laws, designed to protect tha 

lly home from the reach of certain classes of credi- 
tors.... The protection afforded by an exemption statute is - 
not absolute. A federal tax claim may be satisfied from 
‘exempt property.’ A number of states make similar excep- 
tions for state taxes, claims for allmony and child support, 
materiamen and mechanics’ liens. Statute In most 
states, case law In others, purchase money mortgages and 
security Interests are generally not affected by an exemp- 
tion statute." David G. Epstein & Steve H. Nickles, Consum- 
er Law in a Nutshell 384-85 (2d 6451881). vg 


homestead right. See HOMESTEAD Law. 


home-study report. Family law. A summary of an 
investigation into a child’s home, family environ- 
ment, and background, usu. prepared by a social 
worker when a child has been removed from his or 
her home because of abuse or neglect, but also 
prepared after a similar investigation of the home of 
peas adoptive parents. — Often shortened to 
study 


study. — Also termed custody evaluation; social 
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business homestead. The premises on'which a fami- 
ly’s business is located. © In some states, business 
homesteads are exempt from execution or judicial 
sale for most kinds of debt. (Cases: Homestead 
36.) 


constitutional homestead. A homcstcad, along with 
its exemption from forced sale, conferred on the 
head of a household by a state constitution. — Also 
termed statutory homestead; pony homestead. (Cases: 
Homestead €3, 30.] 


pony homestead. See constitutional homestead. 


po homestead. A homestead created by a pro- 
ate court from a decedent's estate for the benefit 
of the decedent's surviving spouse and minor chil- 
dren. ® Under most statutes providing for the 
creation of a probine homestead, it is exempt from 
forced sale for the collection of decedent's debts. 
The family can remain in the home at least until 
the youngest child reaches the age of majority. 
Many states allow the surviving spouse to live in 
the home for life. In a few states, such as Texas, 
the right to a probate homestead is constitutional. 
See family allowance, spousal allowance under aLLow- 
ANCE; HOMESTEAD LAW. Cf. life estate under ESTATE (). 
(Cases: Homestead €7134-153.] © 


statutory homestead. See constilutional homestead. 


2. A surviving spouse's right of occupying the family 
home for life. @ In some states, the right is extended 
to other dependents of a decedent. 


, homesteader. One who acquires or occupies a home- 


stead. (Cases: Homestead €°16-29; Public Lands 
35. C.J.S. Public Lands § 43.] 


' homestead estate. See HOMESTEAD. 


homestead exemption. See HOMESTEAD LAW. 


home-style exemption. Copyright. A provision in the 
U.S. Copyright Act allowing for the public airing of 
radio and television broadcasts in public-accommo- 
dation establishments, such as bars and restaurants, 
with impunity from liability for infringement. ¢ The 
exemption is so named because the equipment used 
for the airing must be a single receiver of the type 
typically found in homes. 17 USCA § 110(5). [Cases: 
Copyrights and Intellectual Property 67.1. C.J.S. 
Copyrights and Intellectual Property §§ 51-52, 54.] 


homicide (hom-a-sid), n. 1. The killing of one person 
by another. [Cases: Homicide @520.] 2. A person 
who kills another. — homicidal, adj. 


“Thea { term for killing a man, whether lawfully or unlaw- 
fully, Is ‘homicide.’ There is no crime of ‘homicide.’ Unlawful 
homicide at common law comprises the two crimes of 
murder and manslaughter. Other forms of unlawful hom!- 
cides have been created by statute: certain new forms of 
manslaughter (homicide with diminished responsibility, and 
suicide pacts). Infanticide, and causing death by dangerous 
aaa Glanville Willams; Textbook of Criminal Law 204 


criminal homicide. 1. Homicide prohibited and 
punishable by law, such as murder or manslaugh- 
ter. [Cases: Homicide 7525, 656.] 2. The act of 
purposely, knowingly, recklessly, or negligently 
causing the death of another human being. Model 
Penal Code § 210.1. 


“Criminal homicide is everywhere divided into categories 
that reflect the historical distinction in English law en 
murder and manslaughter. American 3 formations 
hava varied the terminology and the precise clascifications; 

Statutes create more than two forms of criminal 
homicide, for purposes of definition and/or punishment. 
These variations notwithstanding, tt Is usually possible to 
discem a category that coresponds to the common-law 
crime of murder, the paradigm of which 5s a deliberate 
killing without legal Justification or excuse, and a category 
that corresponds to the common-law crime of manslaughter 
and comprises killings that elther are committed in circum- 


homicidium 


stances which substantially mitigate their intentional aspect 
or are not intentional. in common speech as well as In the 
law, murder refera to the most serious criminal homicides, 
and to crimes for 


Homicide: Legal 
* i 2 Encyclopedia of Crime and Justice 855, 857 
(Sanford H. Kadish ea., 1983), _ 


criminally negligent homicide. See negligent homicide. 


culpable homicide. Scots law. A wrongful act that 
results in a person's death but does not amount to 
murder. Cf. MANSLAUGHTER. 


excusable homicide. 1. Homicide resulting Irom a 
fs lawful act, committed without intention to 

arm another. (Cases: Homicide €750.] 2. See 
justifiable homicide (1). 


felonious homicide. Homicide committed unlavytul- 
ly, without legal justification or excuse. @ This is 
the category into which murder and manslaughter 
fall. 


homicide by abuse. Homicide in which the perpe- 
trator, under circumstances showing am extreme 
indifference to human life, causes the death of the 
a. dependent — usu. a child or meital- 
y retarded person. 


homicide by misadventure. See ACCIDENTAL KILLING. 


homicide i beskiroripa (par _ in-for-t[y]oo- 
nee-am). [Latin “homicide by misfortune”) The 
unintentional killing of another while engaged in a 
lawful act; ACCIDENTAL KILLING. See PER INFORTUNI- 
um. (Cases: Homicide €762.] 


innocent homicide. Homicide that does not involve 
criminal guilt. 


justifiable homicide, 1. The killing of another in 
self-defense when faced! with the danger of death 
or serious bodily injury. — Also termed excusable 
homicide. See SELF-DEFENSE (). 2. A killing mandated 
or permitted by the law, such as execution for a 
capital crime or killing to prevent a crime or a 
criminal’s escape. (Cases: Homicide °752-756.] 


“tt should be noted that a justifiable homicide is not crimi- 
nal, since it is a killing which the law has elther commanded 
pel gid yl the actus: In such a case fs not punish- 

and therefore we may say that # is an actus 
of which is not reus. As we shall see in most cases of 


oem, cea pres- 
ent: but there is no crlma committed since Is no actus 
reus.”” J.W. Cecil Turner, Kenny's Outlines of Criminal Law 
109 (16th ed. 1952). 


“English lawyers once a between he p-nerd 
homicide (8.9. accidental no negligent kiting) and ‘fustifi- 
able" harickts e.g. kilfing in sett or in the arrest of 
a felon) and different legal consequences once attached to 
these two forms of homicide. To the modem lawyer this 
distinction has no 1 any legal importance: he would 
simply consider both kinds of hamicide to be cases where 
some element, negative or tive, required in the full 
dafinition of criminal homicide (murder or manslaughter) 
was lacking. But tha distinction between these two difierent 
ways In actions may fall to constitute a criminal 
Offence ig stil! of great moral importance. Killing In self- 
defence is an exception to a general mite making killin 
 Haplonohonee's it ls admitted because tha policy or aims whi 
in genera! the punishment of killing (6.9. protection of 
human life) do not Include casas such as this. tn thé case of 
Pag vagus what Is dona is regarded as something which 
faw does not condemn, or even welcomes.” H.LA. Hart, 
“Prolagomenon to the Principles of Punishment,” in Punish- 


ment and flesponsibilly 1, 13 (1968) 


752 


negligent homicide. Homicide epee from the 
careless performance of a legai or illegal act in 
which the danger of death is apparent; the killing 
of a human being by criminal negligence. — Also 
termed criminally negligent homicide. See criminal 
negligence under NEGLIGENCE, [Cases: Homicide 
S708.) os 
“There is no common-law offense known as ‘negligent 
homicide.’ As a matter of the common law of crimes an 
__ killing below the grade of manstaughter is innocent homi- 
_ Gide, Some of the new codés have a classification 
scheme which (omitting ees or other variations) divides 
criminal homicide Into murder, manslaughter and criminatly 
negligent homicide — or simply negligent homicide. For the 
most part, however, this has been achieved by removin 
from manstaughter the offense of homicide erimin 
negligence and using this to constitute the newly named 
openssh, though pee are a few gered te most 
jes will hava no homicide offense which woul below 
common-law maris! ter.” Rollin M. Perkins & Ronaid N. 
Boyca, Criminal Law 116-17 (3d ed. 1982). 
nonfelonious homicide. A killing wit is legally ei- 
ther excusable or justifiable. Sce excusable homtcide; 
justifiable homicide. att 


reckless homicide. The unlawful killing of another 
person with conscious indifference toward that 
person’s life. Cf. sansiaccirrer. (Cases: Homicide 
709.) 


vehicular homicide. ‘Vhe killing of another person 
by one’s unlawlul or negligent operation of a 
motor vehicle. — Also termed automobile homicide. 
[Cases: Auromobites ‘8342.1. C.J.S. Motor Vehicles 
§§ 1456-1458, 1460-1466, 1468-1469, 
1471-1476, 1478-1485.) 

victim-precipitated homicide. 1. See suicide-by-coh 
under svicipe. 2. A killing provoked by the victim 
who consciously intended to die at the hands of 
another person. @ This term applies loosely to any 
assisted suicide. Unlike most types of homicide, 
the victim bears some of the responsibility for 
causing his or her own death. 


willful homicide. Tne act oi intentionally causing a 
person's death, with or without legal justification. 


homicidium (hom-e-st-dee-am), n. [Latin “felling of a 
person") Homicide. 


homicidium ex casu (eks kay-s[y]Joo). Homicide by 
accident. See ACCIDENTAL KILLING, 


homicidium ex justitia (eks jos-tish-ee-9). Homicide 
in the administration of justice, or in the carrying 
out of a legal sentence. See justifiable homicide (2) 
under HOMICIDE. 


homictdium ex necessitate (eks na-ses-i-tay-tee).- 
Homicide from inevitable necessity, such as for the 
protection of one’s person or property. See justifi- 
able homicide (1) under nomicips. 


honicidium ex voluntate (eks vol-an-tay-tee). Vol- 
untary or willful homicide. See criminal homicide 
under HOMICIDE. 


homicidium in rixa (in rik-sa). [Law Latin} Scots 
law. Homicide committed in the course of a brawl. 


“Homicidium in rixa .... Such crime amounts only to 
culpable homicide, and the punishment being in the discra- 
tion of the judge, varies according to the particular ciroun’ 
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hominatio (hom-a-nay-shee-oh), n. [Law Latin} Hist. 
Homage; the act of performing homage. 


homine capto in withernamium (hom-o-nee kap-toh in 
with-or-nay-mee-am). [Law Latin “for taking a man 
in withernam”] Hist. A writ for the arrest of a person 
who had taken a bondman out of the country to 
prevent a replevy. See WITHERNAM. 

homine replegiando (hom-e-nee_ri-plee-jee-an-doh). 
{law Latin “for replevying a man”] Hist. A writ to 
replevy a man out of prison, or out of the custody of 
a private person. 


homines (hom-a-neez), n. (Latin “men’”] Hist. Feudal 
tenants entitled to have their causes and other mat- 
ters tried only in their lord’s court. See HOMO. 
homines ligii (lt-jee-1). [Latin] Hist. Liege men; 
feudal tenants or vassals, esp. those who held 
immediately of the sovereign. 
homiplagium (hom-a-play-jee-am), n. [Law Latin] Hist. 
The act of maiming a man. 
hommes de fief (awm da feef), n. [French ‘men of the 
fief’) Hist. Feudal tenants; peers in the lords’ 
courts. — Also termed hommes feodaux. 


homo (hoh-moh), 2. [Latin] ist. 1. A male human. 2. 
A member of humankind; a human being of either 
sex. 3. A slave. 4. A vassal; a feudal tenant. 5. A 
retainer, dependent, or servant. Pl. hemines. See Ho- 
MINES, 

homo alieni juris (ay-lee- or al-ee-ee-ni joor-is). See 
FILIUSFAMILIAS. 

homo chartularius (kahr-cha-lair-ee-as). A slave 
manumitted by charter. 


homo commendatus (kom-an-day-tes). A man who 
commends himself into anotwer's power for pro- 
tection or support. 


homo ecclesiasticus (e-klee-z[h]Jee-as-ti-kas). A 
church vassal; one bound to serve a church, esp. in 
an agricultural capacity. 

homo exercitalis (eg-zor-she-tay-lis). A man of the 
army; a soldier. : 

homo feodalis (fyoo-day-lis). A fee man; a vassal or 
tenant who holds a fee. 

homo fiscalis (fis-kay-lis). A servant or vassal be- 
longing to the treasury (fiscus). — Also termed 
homo fiscalinus. . ae 


homo francus ange) 1. Hist. In England, a 
freeman. 2. A Frenchman. ‘ 


homo ingenuus (in-jen-yoo-as). A free and lawful 
man; a yeoman. 

homo liber (li-bar). 1. A free man. 2. A freeman 
lawfully competent to be a juror. 3. An allodial 
proprietor, as distinguished from a feudal tenant. 
See ALLODIAL. 

homo ligius (l1-jee-as). A liege man, esp. the vassal 
ofaking. - 

homo novus (noh-vas). 1. A new tenant or vassal; 


one invested with a new fee. 2. A tenant pardoned 
after being convicted of a crime. 


Honorable 


homo pertinens (por-te-nenz). A feudal bondman 
or vassal; one belonging to the soil. ane 


homo regius (ree-jee-as). A king's vassal. 


homo Romanus (ra-may-nas). A Roman. @ A term 
used in Germanic law codes to describe the Roman 
inhabitants of Gaul and other former Roman 
provinces. 


homo sui juris (s[y]oo-1 joor-is). See PATERFAMILtAS. 


homo trium litterarum (tri-em lit-a-rair-am). [Latin 
“a man of three letters") A thief. © The “three 
“letters” refers to f, u, and r, for the Latin word fur 
(“thief”). 
homologacién. See HOMOLOGATION. 


homologare (hom-o-la-gair-ee), vb. (Law Latin] Civil 
law. 1. To confirm or approve; to consent or assent. 
2. To confess. 


homologate (ha-mol-a-gayt), vb. Civif'law. To approve 
or confirm officially <the court homologated the 
sale>. 


homologation (ha-mol-a-gay-shen). Civil law. 1. Con- 
firmation, esp. of a court granting its approval to 
some action. 2. The consent inferred by law from a 
party's failure, for a ten-day period, to complain of 
an arbitrator's sentence, of an appointment of a 
syndic (or assignee) of an insolvent, or of a settle- 
ment of successions. 3. The approval given by a 
judge of certain acts and agreements, to render 
them more readily enforceable. -- Also termed (in 
Spanish law) homologacién (oh-moh-loh-gah-syohn). 
See judgment homologating the tableau under JUDGMENT. 


homologous artificial insemination. See artificial in- 
Semination by husband under ARTIFICIAL INSEMINATION. 


homosexual marriage. See same-sex marriage under 
MARRIAGE (1). 


Hon. abbr. HONORABLE. 
honest claim. See CLAIM (3). 


honeste vivere ((h]a-nes-tee vi-va-ree). [Latin] Ronan 
law. To live honorably. © This was one of the three 
general precepts in which Justinian expressed the 
requirements of the law. Cf ALTERUM NON LAEDERE; 
SUUM CUIQUE TRIBUERE. 


honesty clause. See FULL-REPORTING CLAUSE (1). 


honor, n. 1. In the United States, a courtesy title given 
to judges and certain other public officials. 2. (zesi. 
pl.) In England, those dignities or privileges, degrees 
of nobility, knighthood, and other tides that Now 
from the Crown. 3. Hist. In England, a seigniory of 
several inanors held under one baron or lord para- 
mount. 


honor, vb. 1. To accept or pay (a negotiable instru- 
ment) when presented. [Cases: Banks and Banking 
@140(3); Bills and Notes 924, 388, 428. C.J.S. 
Banks and Banking §§ 357, 359, 361, 371-379, 401; 
Bills and Notes; Leliters of Credit §§ 19, 100, 234-236, 
238.] 2. To recognize, salute, or praise. 

Honorable. A title of respect given to judges, members 
of the U.S. Congress, ambassadors, and the like 
<The Hofforable Ruth Bader Ginsburg>. — Abbr. 
Hon. 


honorable discharge 


honorable discharge. See isCHarGE (8). 


honorable-engagement clause. Reinsurance. An arbi- 
tration provision in a reinsurance contract allowing 
the arbitrators to view the reinsurance arrangement 
reasonably —_in line with the agreement's general 
purposes “— rather than strictly according to the 
rules of kuv or an overly technical interpretation of 
contract language. (Cases: Insurance 3626. C.J.S. 
Insurance § 1516.] ; 


honorarium (on-a-rair-ce-am), n. 1. A payment of 
money or anything else of value made to a person 
lor services rendered for which fees cannot legally 
be or are not traditionally paid. @ Federal law re- 
stricts the payment of honoraria to members of 
Congress. 2. A voluntary reward for that for which 
no remuneration could be collected by law; a volun- 
tary donation in consideration of services that admit 
of no compensation in money. 3. Roman law. A 
atuitous payment, esp. for professional services, as 
istinguished from compensation for physical labor. 
Pi. honoraria. Cf. MeRces, 


honorary, adj. (Of a title or status) conferred in recog- 
nition of merit or service, but without the attendant 
rights, powers, or duties; nominal <honorary mem- 
ber>. @ An honorary title or status may be granted 
without regard to whether the honoree ever held 
the tide or status in fact. The honorary title con- 
ferred on a foimer officer who has honorably retired 
from office is often “emeritus” or “emerita.” See 
EMERITUS. m 

honorary canon, See CANON (8). 


honorary feud. Hist. In England, a title of nobility 
descending to the eldest son only. See reup (1-13). 


honorary services. His!. Special services rendered to 
the king by a person holding tenure of grand ser- 
jeanty. @ The services usu. consisted of carrying the 
royal banner or sword, or serving at the king’s 
coronation as a butler, as a champion, or in some 
other capacity. 

honorary trust. See Trust. 

horae juridicae (hor-ce juu-rid-i-see), n. pl. [Latin] 
Hist. Juridical hours. @ The time during which 
judges sat in court to attend to judicial business. — 
Also termed horae judicii (hor-ee joo-dish-ee-ee). 


horce (or-kah), n. Spanish law. 1. A gallows. 2. A stick 
for administering corporal punishment. 3. A desig- 
nated place for administering corporal punishment. 


hordera (hor-deer-a), ». [Law Latin] Hist. In England, 
a treasurer. — Also termed hordarius (hor-dair- 
ee-as). 

horderium (hov-deer-ee-am), n. [Law Latin] Hist. In 
England, a hoard, treasury, or repository. 


horizontal agreement. See horizontal restraint under Re- 
SURAINT OF TRADE. 


horizontal competition. See COMPETITION. 


horizontal equality. In per capita distribution of an 
estate, parity of distribution aeons members of the 
same generation. See ver caprra. Cf VERTICAL EQUALI- 
re ; 
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horizontal-gaze nystagmus test. Criminal law. A field- 
sobriety test for intoxication, in which the suspect is 
told to focus on an object (such as a pencil) and to 
track its movement, usu. from side to side. by mov- 
ing only the eyes. @ Intoxication is indicated if the 
eyes jerk or twitch while tracking the object. — 
Abbr. HGN test. [Cases: Automobiles C411. C.J.S. 
Motor Vehicles 88 1397-1411.) . 


horizontal integration. See horizontal merger under. 


MERGER. 
horizontal merger. See MERGER. 
horizontal nonprivity. See NonpRivi'ry. 
horizontal price-fixing. See PRICE-FIXING. 
horizontal privity. See privity. 


horisoutal property act, A statute dealing with coop- 
eratives and condominiums. 


horizontal restraint. See RESTRAINT OF TRADE. 
horizontal union. See craft union under UNION. 


hornbook. 1. A book explaining the basics of a given 
subject. 2. A textbook containing the rudimentary 
principles ofan area of law. Cf. casesoor. 
10 Keep it unsoled.” Samuel Johnson, A Dictionary of the 
eap it unsoiled.” Samu Nnson, i of the 
English Language (1785). 


hornbook law. See BLACKLETTER LAW. 


hornbeok method. A method of legal instruction char- 
acterized by a straightforward presentation of legal 
doctrine, Secanonaly interspersed with questions. @ 
The hornbook method predominates in civil-law 
countries, and in certain fields of law, such as proce- 
dure and evidence. — Also termed lecture method. CI. 
CASEBOOK METHOD; SOCRATIC METHOD. 


horning, n. Hist. Scots law. The denunciation of a 
person as an outlaw. © The term comes from the old 
ceremony of proclaiming a person outlawed in 
which the king's messenger gave three blasts on a 
horn. — Also termed pulang to the horn. 


horn tenure, 1. CORNAGE (1). 2. CORNAGE (2). 


hors (or). [French] 1. Out or out of. 2. Gutside or 
outside of. 


hors de son fee (or do son fee), n. [French “out of his 
fee] Hist. A defensive plea in an action for rent or 
services by which the defendant alleged that the land 
in question was outside the plaintiff's fee. 


horse case. See WHITEHORSE CASE. 


horsehead. See puMPING UNIT. 


horseshedding, n. The instruction of a witness favor- 
able to one’s case (esp. a client) about the proper 
method of responding to questions while giving tes- 
timony. — Also termed woodshedding. Cf. SANDPAPER: 
ING. — horseshed, vb. 

hospitalaria. See HOsTILARIA. 

Hospitallers (hos-pi-tal-arz). A military and religious 
siuee founded in the 12th century and so cal 
because it built a hospital at Jerusalem to care for 

ilgrims. © The Crown seized all its lands and goods 
in England under the Grantees of Reversions Act 


rin tee ay 
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(1540). The Hospitallers still function in several 
countries as a humanitarian society. 


tare. 


hospital lien. See LIEN. ys 
hospitator (hos-pa-tay-ter), n. [Law Latin] A host or 
entertainer, — : ‘eae 

hospitator communis (ke-myoo-nis). A common 
innkeeper. 
hospitator magnus (mag-nas). The marshal of a 
camp. 

hospitia (hah-spish-ee-a), n. [Latin] Inns. 
hospitia cancellariae (kan-sa-lair-ee-1). Inns of 
chancery. 
hospitia communia (ke-myoo-nee-2). Common 
inns. . 


hospitia curiae (kyoor-ee-1). Inns of court. 


hospiticide (hah-spit-a-sid), n. 1. The murder of a 
host by a guest. 2. A host who murders a guest. 


hospitium (hah-spish-ee-am), n. [Latin] An inn; a 
household. 


hostage. 1. An innocent pees held captive by anoth- 
er who threatens to kill or harm that person if one 
or more demands are not met. @ Hostage-taking is a 
federal crime. 18 USCA § 1203. Cf. Kipnappine. 2. 
Int'l law. A person who is given or taken into an 
enemy's custody, in time of war, with his or her 
freedom or life to stand as security for the perform- 
ance of some agreement made to the enemy by the 
belligerent power giving the hostage. [Cases: War 
and National Emergency 11. C.J.S. War and Na- 
tional Defense §§ 7-8.) 


hostelagium (hos-ta-lay-jee-sm), n. [Law Latin] Hist. A 
' right to receive lodging and entertainment, anciently 
reserved by lords in their tenants’ houses. 


hosteler (hos-ta-lar). 1. A person who stays in a youth 
hostel. 2. A stableman. 3. Archaic. A person who 
receives and entertains guests, esp. at a monastery. 
4. Archaic. An innkeeper. See HOSTLER. 


: hostes (hos-teez), ». pl. [Latin] Enemies. Sing. hestis 
(hos-tis). 
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i hostes humani generis (hyoo-may-nt jen-a-ris). Ene- 
{ mies of the human race; specif., pirates. 
, 


: hosticide (hos-ta-sid), n. 1. The killing of an enemy. 2. 
1 A person who kills an enemy. 


: hostilaria (hos-ta-lair-ee-a), n. [Latin] A place or room 
in a religious house used to receive guests and 
strangers. — Also termed hospitalaria (hos-pe-ta-ler- 
[ee-ja). 


hostile, adj. 1. apverse. 2. snewing ill will or a desire 
to harm. 3. Antagonistic; unfriendly. 


‘ hostile act. See act OF HOSTILITY. 
hostile amendment. See AMENDMENT (3). 
hostile bidder. See CORPORATE RAIDER. 
hostile embargo. See EMBARGO (1). 


hostile-environment sexual harassment. See sexuUAL 
HARASSMENT. 


hostile possession. See possrssion, 


hot issue 


hostile propaganda. See PROPAGANDA. 
hostile takeover. See TAKEOVER. 
hostile witness. See wiTNEss. 


hostility. 1. A state of enmity between individuals or 
nations. 2. An act or series of acts displaying antago- 
nism. 3. (usw. pl.) Acts of war. . 


hostlef ({hJos-lar). [fr. hosteler] Archaic. 1. A stableman; 
an ostler. 2. An innkeeper. @ By the 16th century, 
this term had lost its “innkeeper” sense, and re- 
ferred exclusively to a stableman. 


hot blood. See HEAT OF PASSION. 


hot cargo. Labor law. Goods produced or handled by 
an employer with whom a union has a dispute. 


hot-cargo agreement. Labor law. A voluntary agree- 
ment between a union and a neutral employer by 
which the latter agrees to exert pressure on another 
employer with whom the union has a dispute, as by 
ceasing or refraining from handling, using, selling, 
transporting, or otherwise dealing in any of the 
products of an employer that the union has labeied 
as unfair. ® Most agreements of this type were 
prohibited by the Landrum-Griffin Act of 1959. See 
LANDRUM-GRIFFIN ACT. 


hot check. See bad check under CHECK. 


hotchpot (hoch-pot), n. 1. The blending of items of 
property to secure equality of division, esp. as prac- 
ticed either in cases of divorce or in cases in which 
advancements of an intestate’s property must be 
made up to the estate by a contribution or by an 
accounting. — Also termed holchpotch; hotchpot rile. 
Cf. rapport A succession. [Cases: Descent and Distri- 
bution 108; Wills 757, 762. CJ.S. Descent and 
Distribution § 106; Wills §§ 1774-1776, 1789.] 


“In some states ... a child who has received his aovance- 
ment in real or personal estate, may elect to throw the 
amount of the advancement into the common stock, and 
take his share of the estate descended, or his distributive 
share of the personal estate, as the casa may be: and this 
is said to be pringing the advancement into hotchpot, and it 
is a proceeding whlch resembles the collatio bonorum in 
the civil law.” 4 James Kent. Commentaries on American 
Law *419 (George Comstock ed., ‘1'» ed. 1866). 


“(The distribution of the property among the children is 
subject to what is called the Actchpot nile, the purpose of 
bala eas to ve ye the shares of all the chee ay = 
equal. The rule is that any money or property ich the 
intestate has paid to, or settled on, or covenanted to settle 
on a child, either by way of advancement or In view of 
marriage, shall be brought into account and deducted from 
the share which Is payable to that child under the intesta- 
cy.” G.C. Cheshire, Modem Law of Real Property 783-84 
(3d ed. 1933). 


2. In a community-property state, the property Uhat 
falls within the community estate. See coLtaTio Ho- 
norum. [Cases: Husband and Wife €°248.5-260).] 3. 
MAIN POT. 


hot court. See Court. 
hot document. See DOCUMENT. 


_hotel divorce. See pivorce. 


hotelkeeper. See INNKEEPER. 
hotelkeeper’s lien. Sec LIEN. 
hot issue. See tssun 12). 


hot news 


hot news. Intellectual property. Extremely time-sensitive 
or transient information that is usu. reliable for very 
brief periods, such as stock quotations. 


hot-news test. Intellectual property. A judicial test for 
determining whether a misappropriation claim is 
preempted by the Sears-Campca doctrine by analyz- 
ing whether, in addition to the elements of copyright 
infringement, the claim also requires proofof (1) 
time-sensitive information collected at a cost to the 
plaintiff, (2) unfair use of that information by a 
directly competing defendant who has made no sim- 
ilar investment, and (3) « consequent threat to the 
plaintiff's commercial existence. 


hot-potato rule. The principle that a lawyer may not 
unreasonably withdraw from representing a client. © 
The term comes from the rule's classic formulation: 
“a firm may not drop a client like a ‘hot potato,’ 
especially if it is in order to keep happy a far more 
lucrative client.” Picker Int'l, inc. vu. Varian Assocs., 
inc., 670 F.Supp. 1363, 1365 (N.D. Ohio 1987). 


hot pursuit. 1. rresit reaserr. 2. If’ law. The legiti- 
mate chase of a foreign vessel on the high seas just 
after that vessel has violated the law of the pursuing 
country while within that country's jurisdiction. 


hot stock. See Aol issue under Issue (2). 

hot-water ordeal. See ordeal by water (2) under ORDEAL. 

hour of cause. Scofs law. Vhe time at which a trial is to 
begin. 

housage (howz-ij). 1..A fee for storing goods. 2. The 
state of being housed or the action of housing. 


house. 1. A home, dwelling, or residence. 
ancient house. Hist. In England. a house that has 


stood long a to acquire an easement of 
support against the adjoining land or building. 


bawdy house. See DISORDERLY HOUSE (2). 
disorderly house. See DISORDERLY HOUSE. 
dwelling house. See DWELLING HOUSE. 


house of correction. 1. A reformatory. 2. A place for 
the confinement of juvenile offenders or those 
who have committed crimes of lesser magni- 
tude. — Also termed house of refuge. [Cases: Infants 
271. CJ.S. Infants § 271.] 


house of detention. See jar. 


house of ill fame. 1, sroTHeL. 2. DISORDERLY HOUSE 
(2). 


house of prostitution. See DISORDERLY HOUSE (2). 
house of refuge. See house of correction. 


house of worship. A building or place set apart for 
and devoted to the holding of religious services or 
exercises or public worship; a church or chapel, or 
a place similarly used. [Cases: Religious Societies 
15. C_].S. Religious Societies §§ 53-54.) 
public house. See pubic HOUSE. 
2. A branch of a legislature or a quorum of such a 
branch; esp., the lower chamber of a bicameral 
legislature. 3. HOUSE OF REPRESENTATIVES. 4, HOUSE OF 
DELEGATES. 
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houseage (howz-ij). A fee paid for housing goods, as 
by a carrier or ata wharf. 


house arrest. The confinement of a person who is 
accused or convicted of a crime to his or her home, 
usu. by attaching an electronically monitored brace- 
Jet to the criminal offender. © Most house-arrest 
propia require the offender to work and permit 
eaving the home only for reasons such as work, 
medical needs, or community-cervice obligations. 
[Cases: Sentencing and Punishment €20-47.} 


house bill. See itt. 3). 
housebote. See pore «). 


housebreaking. The crime of breaking into a dwelling 
or other secured building, with the intent to commit 
a felony inside; -nurctaky. @ Burgliry is now used 
more frequently than housebreaking. In England, for 
example, housebreaking was replaced in 1968 with 
statutory burglary, though.the term is still used in 
Scots law. In some jurisdictions, Aousehreaking in- 
cludes “breaking out” of a house that was entered 
without a breaking. (Cases: Burglary G1. C.J.S. 
Burglary $8 2-5.) 
“The oldest term for this purpose [l.e., of distinguishing 
be'ween common-law burg and its statutory enlarge- 
ments}, still encountered at times, is ‘housebreaking’; a 
more recent suggestion is ‘ and entering,” and 
sar officers sometimes speak of a ‘breakin.’ Rollin M. 
Perkins & Ronald N. Boyca, Criminal Law 270 (3d ed. 
constructive housebreaking. A breaking made wut 
by construction of law, as when a burglar gains 
entry by threat or fraud. — Also termed construc- 
live breaking into a house. (Cases: Burglary $9. 
C..S. Burglary §§ 11-12, 16, 21-22.) 


nouseoueniag. Ue cotumon-law misdemeanor of in- 
tentionally burning one’s own house that is within 
city limits or that is close enough to other houses 
that they might be in danger of catching fire (even 
though no actual damage to them may result). -- 
Also termed combustion domorum. Cf. arsox. [Cases: 
Arson 2. C.].S. Arson §§ 2-5, 9.] 


house counsel. See in-house counsel under COUNSEL. 


house-duty. Hist. English law. A tax first imposed in 
1851 on inhabited houses. 14 & 15 Vict., ch. 36 
(repealed 1924). © This tax replaced the window tax, 
which levied a duty on houses with more than six 
windows. See window tax under Tax. 


household, adj. Belonging ta the house and family; 
domestic. - 


household, n. 1. .\ family living together. 2. A group 
~ of people who dwell under the same roof, Cf. ramiy. 


householder. 1. A person who keeps house with his or 

her family; the head or master of a family. 2. A 

erson who has a household. 3. An occupier of a 
ouse. Cf. HEAD OF HOUSEHOLD. 


household goods. See Goons. 


house law. Hist. A regulatory code promulgated by the 
-head of a royal or noble family, or of a prominent 
private family, governing intrafamily relationships 
and acts concerning events such as seh dispo- 
sition of property, and inheritance. @ Such a code 


a 
es 
ed 

i 


ee NS ed eT EMRE ot 


Des RES rept bi RETO + 


Batre o tats NO 


Sem Bee sw 


oo 


SESOU RUBRIC. SEES EE TT 


vo 


ge 3 we 


PCHRD ine AT EIB 


ey 
Oo. 


Sires Se Toe Cae 


757 


had no legal authority but was enforced within the 
family by personal and economic sanctions. 


house mark. See house trademark under ‘vRADEMARK. 
house of assignation, See DISORDERLY HOUSE (2). 


House of Commons. The lower chamber of the Brit- 
ish and Canadian parliaments. — Abbr. H.C. 


house of correction. See HoOUsE. 


house of delegates. 1. (often cap.) The convention of 
many learned or professional associations, including 
the American Bar Association <the ABA House of 
Delegates>. — Often shortened to House. — Also 
termed house of representatives. See CONVENTION (4). 
[Cases: Attorney and Client 31. C.J.S. Aulorney and 
Client §§ 8-9.] 2. (cap.) The lower chamber of the 
state legislature in Maryland, Virginia, and West 
Virginia. (Cases: States 26. C.J.S. States § 40.] 


house of detention. See yalL. 
house of ill fame. See House. 


House of Lords. The upper chamber of the British 
Parliament, of which the Il-member judicial com- 
mittee provides judges who serve as the final court 
of appeal in most civil cases. @ In practice, the Lords 
sit as committees, usu. of five but occasionally of 
seven. Two committees may sit simultaneously. — 
Abbr. H.L. — Also termed Lords. 

“House of Lords’ is an ambiguous expression. It refers (1) 
to all the peers who choose to sit as the Upper House of 
the legislature (Parliament), and aiso (2) to a court consist- 
ing of the highest level of the judiciary.” Glanville Willams, 
Leaming the Law 8 (11th ed. 1982). 


house of prostitution. See DISORDERLY HOUSE (2). 
house of refuge. See house of correction under HOUSE. 


House of Representatives. 1. The lower chamber of 
the U.S. Congress, composed of -435 members — 
apportioned among the sta’es on the basis of popu- 
Istion — who are elected to two-year terms. [Cases: 
United States 7.1. C.J.S. United States § 16.) 2. 
‘The lower house of a state legislature. — Abbr. (in 
senses | & 2) H.; H.R. [Cases: States €°26. C_J.S. 
States § 40.) 3. nousk OF DELEGATES (1. — Often 
shortened (in all senses) to Hause. 


house of worship. Scc House. 
house trademark, See ‘1 RADEMARK. 
housing code. See BUILDING CODE. 
housing court. See court. 


hovering act. Intl law. A statute applying to a coastal 
county's criminal jurisdiction over ships, and per- 
sons aboard those ships, when the ships are outside 
the country’s territory. 


“The notion of hovering acts evolved icng befora that of a 
belt of uniform width in the form of territorial waters. Great 
Britain's first anti-smuggling | tion to operate at a stat- 
ed distance seaward was in 1719, applying to the master of 
any ship ‘tound at anchor or hovering a ee Goes 
from the shore.’ Later enactments extended this IImit to 
three, then four, then eight leagues. A statute of 1794 gave 
power to selze and con te customable In vessels 
found at anchor, or hovering’ inside ic straight lines 
drawn between lines on the British coasts, thus resembil 
the ‘King's Chambers’ of the Stuart era. In 1805 the Bri 
Parliament extended the selzure limit to 100 feagues (300 
miles) from the coasts of Great Britain and Ireland in 
respect of vessels ‘belonging wholly or in part to His 


humanitarlan Intervention 


ns on 


Majesty’s subjects, or whereof one-haif of the 
board shall be subjects of His . For vessels 
. could have fallen within this ory. In case of Le 
h Admiralty Judge Lord 


Louis abt 165 E.R. 1464, the 
Stowell described these statutes as belng permitted by ‘the 
common courtesy of nations for their conventence.’ " Geof- 
frey Marston, “Hovering Acts,” in 2 Encyclopedia of Public 
Intemational Law 884-85 (1995). 


HOW. abbr. HOME OWNERS WARRANTY. 


How say you? Archaic. (Asked of a jury) How do you 
find? 


howsoever, adv. In whatever way; however. 
HR. abbr. HOUSE OF REPRESENTATIVES. 
H.R. 10 plan. See KEOGH PLAN. 


HSR Act. See HARI-SCOTT-RODINO ANTITRUST IMPROVE- 
MENT ACT. 


HTML. abbr. hyPerrexT MARKUP LANGUAGE. 
http. abbr. HYPERTEXT TRANSFER PROTOCOL. 


hub-and-spoke conspiracy. See wheel conspiracy under 
CONSPIRACY. 


huc usque (hak as-kwee), adv. [Latin] Hist. Hitherto. 
This term commonly appeared in pleadings. — Also 
spelled Aucusque. 


HUD. abbr. DEPARTMENT OF HOUSING AND URBAN DEVELOP. 
MENT. 


hudegeld. See HyDEGELD. 


hue and cry. Hist. 1. The public uproar that, at 
common law, a citizen was expected to initiate after 
discovering a crime. — Also termed vociferatio. 
“Hue and Cry is the old Common Law mode of pursuing, 
‘with hom and voice,’ persons suspected of felony, or 
having inflicted a wound from which ceath Is fikely to 
ensue,” 1 Joseph Chitty, A Practical Treatise on the Criminal 
Law 26 (2d ed. 1826). 


“All were obliged to pursue the criminal when the hue and 
cry was raised. Neglect of these duties entailed an amerce- 
ment of the individual, the township or the hundred. The 
sheriffs and the constables were under special ob! Ns, 
ag _conservatores pacis, to fulfil these duties.” 1 William 
Holdsworth, A History of English Law 284 (7th ed. 1956). 


2. The pursuit of a felon accompanying such an 


uproar. 3. A written proclamation for the capture of 
a felon. 


hui (hoo-ee), n. In Hawaiian law, an association of 
persons who own land together, usu. as tenants in 
cominon. [Cascs: Associations 1. C.J.S. Associations 
§§ 2-3, 8.] 


huissier (wee-syay), n. (French fr. huis “door"] 1. 
French law. An usher of a court; an officer (such as a 
marshal) who serves process. 2. Hist. In England, a 
ministerial officer attached to a court, responsible for 
service of process, issuing executions, and maintain- 
ing order during court sessions. 


hulk, 2. Hist. In England, a dismantled ship used as a 
prison. ® Living conditions ir hulks were notoriously 
r, and their use as prisons ended as part of the 
road prison-reform movements of the mid-1%th 
century. 


humanitarian doctrine. See LAST-CLEAR-CHANCE DOC- 
TRINE. A, 


humanitarian intervention. See INTERVENTION. 


humanitarian Jaw 


humanitarian law. Int'l law. Law dealing with such 
matters as the permissible use of weapons and other 
means of warfare, the treatment of prisoners of war 

. and civilian populations in armed conflicts, and gen- 

-erally the direct impact of war on human life and 
liberty. © Most existing rules composing humanitari- 
an law are codified in the Geneva Conventions and 
their protocols. 


human-leukocyte antigen test. A medical process of 
analyzing the blood sample of a man in a paternity 
or legitimacy case by comparing certain indicators 
with the child's blood. — Abbr. HLA test. See BLoop. 
GROUPING ‘TEST. Cf. GENETIC-MARKER TEST. [Cases: Chil- 
dren Out-of-Wedlock €°58. €.].S. Children Out-of- 
Wedlack §§ 75-76.) 


human rights. The freedoms, immunities, and bene- 
fits that, according to modern values (esp. at an 
international level), all human beings should be able 
to claim as a matter of right in the society in which 
they live, See UNIVERSAL DECLARATION OF HUMAN RIGHTS. 
[Cases: Civil Rights ¢°1026. C.J.S. Civil Rights 
§§ 4-5, 8, 13.] 


hundi. See HALAWA. 


hundred. 1. Formerly, a county stibdivision that had 


its own local court. 
“The hundred was a group of adjoining townships. It may 
have conalsted of an area taxed at one hundred hides. 
plana! the term ‘hundred’ ara that the. unit 
may hava of ors hundred households, or tha 
area had to supply one hundred fighting men for the 
national defence.” L6. Curzon, English Legal History 7 (2d 
ed. 1878). 
2. The populace of such a subdivision. 3. See hun- 
dred court under court. 4. In the United States, a 
political division derived from the English county 
division. @ Hundreds existed in colonial Delaware, 
Maryland, Pennsylvania, and Virginia. Today, they 
exist only in Delaware, — hundredal (hun-dri-dal), 
adj. 


' hundredarius (han-dri-dair-ee-as), n. [Law Latin) Hist. 


1. HUNDREDARY. 2. HUNDREDOR (1). 


hundredary (hon-dri-der-ee), n. [Law Latin] Hist. The 
chief or presiding officer of a hundred. — Also 
termed hundredarius. 


hundred court. See court. 


hundredes earldor (hon-dridz ari-der), n. [Latinized 
Old English) Hist. The presiding officer in a hun- 
dred court. — Also termed hundredes man. 


hundred moot. See hundred court under Court. 


hundredor (hon-dri-dar), n. Hist. 1. A freeholder of a 
hundred who can sue in, or act as judge of, a 
hundred caurt. 2. A person who has been empan- 
eled (a1 is fit to be empaneled) on a hundred-court 
jury, and who dwells within the hundred where the 
cause of action arose. 3. An officer who has jurisdic- 
tion of'a hundred and who holds the hundred court. 
4. The bailiff of a hundred. 


hundredpenny (hon-drad-pen-ee), n. Hist. A tax or 
dues that in medieval times were tfevied in a hun- 
dred. See HUNDRED (1), (2). 


hundred rolls. Hist. Records that list the various feu- 
dal tenancies and feudal obligations existing among 


- hushand-wife immunity. Sce imMUNrry (2). 
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English lords and tenants, © The hundred rolls were 
compiled in 1274-1275 by royal commissioners from 
inquiries put to hundred-court juries in order to 
alert the Crown to the existence of feudal relation- 
ships that infringed on royal prerogatives (and 
thereby royal revenue). . 


hung jury. See jury. 
hurto (oor-toh), n. Spanish law. Theft; larceny; stealing. 


husband. A married man; a man who has a lawful wife 
living. @ Etymologically, the word signified the house 
bond, the man who, according to Saxon ideas and 
institutions, held around him the family, for which 
he was legally responsible. [Cases: Husband and 
Wife 1] 


common-law husband. The husband in a common- 
law marriage; a man who contracts an informal 
marriage with a woman and then holds himself 
out to the community as being married to her. See 
common-law marriage Under MARRIAGE (1). 


husbandlike and proper. (Of land cultivation or man- 
agement) according to the locale's usual practices. 


husbandman. Arcliaic. A farmer. 


husbandria (hoez-ben-dree-a), n. [Law Latin] Hist. Hus. 
BANDRY. 


husbandry. 1. Agriculture or farming; cultivation of 
the soil Yor food. © In some states, tools and 
ment used in farming are exempt from forced sale 
for collection of a debt. [Cases: Piempioe 45.) 2. 
Generally, care of a household; careful management 
of resources. 


husband-wife privilege. See marital privilege under 
PRIVILEGE (8). 


huscarle (hoos-kahrl), x. [Old English] Hist. 1. A house 
servant or domestic; a man of the household. 2. A 
king’s vassal, thane, or baron; an earl’s man or 
vassal. 

husfastne (hoos-fas[t]-an), n. [Old English) Hist. A per- 
son who holds house and land; a man bound to a 
frankpledge. 


husgablum (hoos-gab-lem), n. [Old English] Hist. A tax 
or tribute levied upon a house; house rent. 


hush money. Siang. A bribe to suppress the dissemina- 
tion of certain information; a payment to secure 
silence. 


husting. (usu. pl.) (Old English] 1. Hist. A deliberative 
assembly, esp. one called by the king or other leader. 
2. Hist. coury or nustines, 3. Hist. The raised plat- 
form used by officials of the Court of Hustings. 4. 
Hist. The raised platform used to nominate candi- 
dates for Parliament. @ This practice ended after 
passage of the Ballot Act in 1872. 5. Any place where 
political campaign speeches are made. 

hutesium et clamor (h[y}oo-tee-z[hJee-om et klam-er). 
{Law Latin] HUE AND GRY. 

hybrid action. Labor law. A lawsuit in which a union 
member asserts claims against the employer for 


breach of a vig tage a mM, an 
against the union for breach of the duty of fair 


equip- § 


| 
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representation. [Cases: Labor Relations €=758.1, 
7781) < a 


. hybrid class action. See cLass ACTION. . 


hybrid mark. See composite trademark under TRADEMARK. 
hybrid security. See securriy. 


"hybrid trademark. See composite trademark under 


“TRADEMARK. 


Hyde Amendment. A federal law that prohibits the 
use of Medicaid funds for abortions except when 
necessary to save the mother's life, and that prohibits 
federally funded family-planning pro s from 
providing abortion counseling. @ The bill was spon- 
sored by Representative Henry Hyde of Illinois. 


i hydegeld (hid-geld), n. Hist. 1. In England, a discharge 


for an assault on a pee ta servant. 2. HIDE- 
Gib. — Also spelled hudegeld. 


Hydraflow test. A principle for deciding when an 
inadvertent disclosure of a privileged document is a 
waiver of the attorney-client privilege, whereby the 
court considers the reasonableness of the precau- 
tions taken to prevent the inadvertent disclosure, the 
number of disclosures involved, the extent of the 
disclosure, the promptness of any efforts to remedy 
the disclosure, and whether justice would be best 
served by permitting the disclosing party to retrieve 
the document. Hydraflow, Inc. v. Enidine Inc., 145 
F.R.D. 626 (W.D.N.Y. 1993). — Also termed middle- 
of-the-road test. Cf. LENIENT TEST; STRICT TEST. [Cases: 
Witnesses €°219(3).] 


hyperlink. Intellectual property. An element on a web- 
page — usu. a word, phrase, or graphic, but some- 
times a single pixel — that, when clicked on, takes 
the user to another part of the same website or to a 
different website. ® A copyright violation occurs jif a 
erson knows or has reason to know that a link will 
used for unauthorized copying, and creates a link 
to encourage or contribute to wrongful copying. — 
Often shortened to link. — hyperlink, vb. 


hypertext markup language. The programming code 
used on websites to format text and provide links 
between resources, — Abbr. HTML. 


! hypertext transfer protocol. he set of programmed 


2 
j 
H 


rules that enable computers to exchange information 
over the Internet. @ Browsers use http to contact 
other computers. — Abbr. http. 


hy lum (hi-pob-a-lam), n. (Latin fr. Greek] Civil 
aw. A legacy given to a wife, in addition to her 
dowry, on the death of her husband. Pl. hypobola. 


hypothec (hi-poth-ek or hi-). Civil law. A mortgage 


nT fe oe 


given to a creditor on property to secure a debt; Hy- 
POTHECA. 


landlord’s hypothec. Scots law. The lessor’s right of 
security for rent in articles, furniture, and equip- 
ment (other than tools of the tenant's trade) that 
the tenant brought onto the leased premises. @ 
Unlike the English remedy of distress, the right of 
security is effected only by the lessor’s application 
to the court for a decree of sequestration. Until 
1880, a landlord could assert the lien against a 
tenant's crops and stock as well as personal prop- 
erty. See SEQUESTRATION FOR RENT. 


hypothéque 


mariner’s hypothec. 1. A lien that a seaman, 
freighter, or repairer can assert against a ship for - 
payment of wages or other sums cue. 2. A ship- 
- owner's lien against the ship's cargo for the freight 
costs. 


solicitor’s hypothec. A legal agent's lien for costs in 
excess of the costs recovered from an opposing 
party. @ The lien may also apply to the retention 
of some documents, such as ttle deeds, as security 
for a client's outstanding account. 


hypotheca (hi-pa-thee-ka or hip-a-), x. [Latin fr. Greek] 
Roman law. A mortgage of property in which the 
debtor was allowed to keep, but not alienate, the 
property. ; 
‘Yet another mode of creating a security is possible, by 
which not merely the ownership of a La Raped tts posses- 
sion also remains with the debtor. This is called by the 
Roman lawyers and thelr modem followers ‘hypotheca.’ 
Hypothecs may arise by the direct application’of a rule of © 
law, by judicial decision, or by agreement.” Thomas E. 
tee The Elements of Jurisprudence 235 (13th ed. 


hypothecaria actio (hi-poth-a-kair-ee-a ak-shee-oh). 
Latin] Roman law. A hypothecary action; an action 
to enforce a erants or to obtain the surrender of 
the thing mortgaged. — Also termed actio hypotheca- 
ria. See hypothecary action under action (4). 

hypothecarii creditores (hi-poth-a-kair-ee-1 kred-a-tor- 
eez). (Latin) Roman law. Hypothecary creditors; 
those who lent money on the security of a hypothe- 
ca. 


hypothecary (hi-poth-a-ker-ee), adj. Of, relating to, or 
involving a hypothec or hypothecation. 
hypothecary action. See ACTION (4). 
hypothecary debt. See peur. 
hypothecate (hi-poth-a-kayt), vb. To pledge (property) 
as security or collateral for a debt, without delivery 
of title or possession. . 
hypothecation (hi-poth-a-kay-shan), ». The pledging 
of something as security without delivery of tide or 
possession. [Cases: Pledges <= 1-21; Secured Trans- 
actions G}, C.J.S. Pledges §§ 2-21, 27; Secured 
Transactions §§ 3, 7-9, 23, 37.] — hypothecator (hi- 
poth-a-kay-tar), 2. 
general hypothecation. 1. A debtor's pledge to allow 
all the property named in the security instrument 
to serve as collateral and to be used to satisfy the 
outstanding debt. 2. See tacit hypothecation (1), (2). 


tacit hypothecation. 1. Civil law. A type of lien or 
mortgage that is created by operation of law and 


without the parties’ express agreement. — Also 
termed tacit morigage. 2. Sec maritime lien under 
LIEN. 


hypothecation bond. Sec nono (2). 


hypothéque (ee-poh-tek), n. French law. Hypothecation; 
e right vested in a creditor by the assignment to 
the creditor of real estate as security for a debt, 
whether or not accompanied by possession. ® Hypo- 
théque may be légale, as the charge that the state has 
over the lands of its accountants, or that a married 
woman has over the lands of her husband; judiciaire, 
when it is the result of a judgment of a court: of 


i hy 


hypothesis 


justice; or conventionelle, when it is the result of the 
parties’ agreement. 

hypothesis (hi-poth-a-ses). 1. A supposition based on 
evidence but not proven; a proposed explanation, 
supported by evidence, that serves as a starting point 


for investigation. 2. A theory or supposition pro- 


posed for the sake of debate. 

hypothetical, adj. Involving tentative theory or suppo- 
hen aiopied: provisionally; assumed or posiubeed 
merely for the sake of argument. 


hypothetical, n. A proposition or statement that is 
presumed true for the sake of logical analysis or 
debate. @ Hypotheticals are often used as teaching 
tools to illustrate the application of legal principles 
or to explore the potential consequences of words 
and actions, See HYPOTHETICAL QUESTION. 


hypothetical contract. See conditional contract under 
CONTRACT. 

hypothetical creditor. See creniTor. 

thetical lien creditor. See hypothetical creditor un- 

der CREDITOR. 


hypotheticz! negotiation. A judicial construct used to 
calculate damages in a patent-infringement suit by 
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arriving at a figure that would have been a reason- 
able royalty acceptable to both parties. 

hypothetical-person defense. An entrapment defense 
in which the. defendant asserts that an undercover 
law-enforcement officer (or person acting at the law- 
enforcement officer's direction) encouraged the de- 
fendant to engage in the criminal conduct either by 
making false representations designed to convince 
the defendant that the conduct was not prohibited, 
or by using uasive methods that created a sub- 
stantial risk that the charged offense would be com- 
mitted by a person who was not otherwise inclined 
to commit it. @ This defense has been adopted by a 
minority of states and by the Model Penal Code. — 
Also termed objective method. See Model Penal Code 
§ 2.13. Cf. SHERMAN-SORRELLS DOCTRINE. 

hypothetical pleading. See pLeapING (). 

hypothetical question. A trial device that solicits an 
expert witness's opinion based on assumptions treat- 
ed as facts established by evidence. — Also termed 
abstract ene [Cases: Evidence @°551; Witnesses 
237. C.J.S. Evidence § 693; Witnesses § 411.) 

hypothetical tenant. Hist. A fictional person used for 
assessing property taxes, which are based on what 
the person would pay to lease the property. 
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LABA. abbr. INTER-AMERICAN BAR ASSOCIATION. 
LAF. abbr. INTER-AMERICAN FOUNDATION, 


IAIP. abbr. iNFORMATION ANALYSIS AND INFRASTRUCTURE 
PROTECTION DIRECTORATE. 


ibi. [Latin] There and then. 


ibid. (ib-id). abbr. [Latin ibidem] In the same place. @ 
This abbreviation, used in citations (mostly outside 
Jaw), denotes that the reference is to a work cited 
immediately before, and that the cited matter ap- 
pears on the same page of the same book. (unless a 
different page is specified). — Also termed #5. Cf. 1. 


ICANN. abbr. INTERNET CORPORATION FOR ASSIGNED NAMES 
AND NUMBERS. 


ICC. abbr. 1. INTERSTATE COMMERCE COMMISSION. 2. IN- 
TERNATIONAL CRIMINAL COURT. 


IC}. abbr. tNTERNATIONAL COURT OF JUSTICE. 


ICPC, abbr. tNTERSTATE COMPACT ON THE PLACEMENT OF 
CHILDREN. 


ICSID (ik-sid). abbr. iNTERNATIONAL CENTRE FOR THE SET- 
TLEMENT OF INVESTMENT DISPUTES. 


ICWA. abbr. INDIAN CHILD WELFARE ACT. 


id. (id). abbr. [Latin idem] The same. © /d. is used ina 
‘legal citation to refer to the authority cited immedi- 
ately before <id. at 55>. Cf. iaip. 


IDA. abbr. iNVESTMENT-DIRECTION AGREEMENT. 


IDEA, abbr. INDIVIDUALS WITH DISABILITIES EDUCATION 
ACT. 


idea-expression dichotomy. Cajyright. The funda- 
mental rule that copyright law protects only specific 
expressions of an ra » not the idea itself. [Cases: 
opments and Intellectual Property €=4.5. C.J.S. 
Copyrights and Intellectual Property § 10.) 


idem per idem (t-dem por 1-dem). [Latin] The same for 
the same. @ This phrase refers to an illustration that 
adds nothing to a matter under consideration. 


idem sonans (1-dem soh-nanz), adj. (Latin) (Of words 
or names) sounding the same, regardless of spelling 
<the names Gene and Jean are idem sonans>. @ In 
trademark law, the term designates a name that 
sounds close enough to a registered trademark to 


create confusion among consumers and infringe that . 


mark, so the Steinway company was able to prevent 
a competitor from registering “Steinberg” for the 
name of its pianos. 


"The names of parties should be correctly spelled, but 
misspelling which does not the works no 
harm; it matters not how incorrectly names are led, if 
they are idem sonans (the same sound)." Edwin F. Bryant, 
The Law of Pleading Under the Codes of Civil Procedure 
186 (2d ed. 1899). 
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idem sonans (1-dem soh-nanz), n. [Latin] A legal doc- 
trine preventing a variant spelling of a name in a 
document from voiding the document if the mis- 
spelling is pronounced the same way as the true 
spelling. (Cases: Names 716. C.J.S. Names § 4.] 


identification of goods. A process that enables a buyer 
to obtain an identifiable (and therefore insurable) 
interest in goods before taking possession from the 
seller. © The goods are identified in any manner 
agreed to by the parties. UCC § 2-501. [Cases: Sales 
199, 208. C.J.S. Sales §§ 214-215, 217, 223-224.} 


identification parade. See Linevr. e 


identified adoption. See private adoption under avopr- 
TION. 


identify, vb. 1. To prove the identity of (a peison or 
thing) <the witness identified the weapon>. 2. To 
look upon as being associated (with) <the plaintiff 
was identified with the environmental movement>. 
3. To specify (certain goods) as the object of a 
contract <identify the appliances to the contract>. 
See IDENTIFICATION OF Goons. [Cases: Sales 199, 
208. C.J.S. Sales §§ 214-215, 217, 223-224.) 


identifying material. Copyright. A portion or represen- 
tation of an entire work deposited with the U.S. 
Copyright Office. @¢ A copyright registrant is re- 
quired to deposit at least one complete copy of the 
work, and often iwo. If a trade secret would be 
disclosed by a deposit or if the work's nature (e.g.. a 
holograph) makes deposit difficult, a substitution is 
acceptable. Common forms of identifying material 
are drawings, photocopies. and selected pages of 
computer-software programs and databases. [Cases: 
Copyrights and Intellectuai Property 50.10. C.J.S. 
Copyrights and Intellectual Property §§ 38-39.] 


identikit. A collection of pictures of facial features, 
used by police to create a composite image of a 
pect from witnesses’ descriptions. @ In Great Brit- 
ain, the resulting image is called a photofit. 


identitate nominis (i-den-ti-tay-tee nom-a-nis). See DE 
IDENTITATE NOMINIS. 


identity. 1. The identical, nature of two or more 
things; esp., in patent law, the sameness in two 
devices of the function performed. the way it is 
performed, and the result achieved. © Under the 
doctrine of equivalents, infringement may be founcl 
even if the accused device is not identical to the 
chtimed invention. See pocreing OF EQUIVALENTS. 
(Cases: Patents 234-237. CJS. Patents 
§§ 414-415, 417-418, 425-426.] 2. Lvidence. The 
authenticity of a person or thing. [Cases: Evidence 
102. C.J.S. Evidence § 211.) 


identity of interests. Civil procedure. A relationship 
between two parties who are so close that suing one 


~” 


identity of parties 


‘ 


serves as notice to the other, so that the other may 
be joined in the suit. Fed. R. Civ. P.. 15(c)(3). [Cases: 
Limitation of Actions €°127. C.J.S. Limitations of 
Adlions § 235.] : ; 


identity of parties. Civil procedure. A relationship’ be- 
tween two parties who are so close that a judgment 
against one prevents later action against the other 
because -of res jucicata. [Cases: Judgment 
624-031, 665-678. C.].S. Judgments §§ 697, 706, 
828-833, 835, 837-840, 842-861, 912.) 


identity theory of ademption. Sce ADEMPTION. 
ideo (1-dee-oh), adv. [Latin] Therefore; for that reason. 


ideo consideratum est (1-dee-oh kan-sid-a-ray-tam est). 
[Latin] Hist. Therefore it is considered. @ These 
words often prefaced a judgment at common law, 
and came to refer to the judgment itself. Cf. consin. 
ERATUM EST PER CURLAM. 


ideological aggression. 1. See hostile p 
PROPAGANDA, 2. See subversive propagan 
GANDA. 


ides (tdz), n. [fr. Latin idus] (pl) Roman law. In the 
Roman calendar, the ninth day after the Nones, 
being the 15th of March, May, July, and October, 
and the 13th of the other months. © In the calcula- 
tion of the day, Nones is the first day counted. Cf. 
CALENDS; NONES. 

idiochira (id-ee-oh-lu-ra). [Greek “one’s own hand") 
Hist. An instrument executed privately, rather than 
before a public officer; esp., a deed written in one’s 
own hand. 


idiocy. Archaic. The condition of a person who, from 
birth, has never had any glimmering of reasoning or 

intellectual faculties. — Also termed idiopathic insani- 

ty. 

idiot. A person alllicted with profound mental retar- 
dation. @ This term has largely fallen out of use in 
. modern legal.and medical contexts. Cf. IMBECILE. 


idiota (id-ee-oh-ta). [Latin] Civil law. k. An unlearned, 
simple person. 2. A private person; one not in public 
office. 


idiota inquirendo (id-ee-oh-ta in-kwi-ren-doh or in- 
kwa-ren-doh). See DE IDIOTA INQUIRENDO. 


id non agebatur (id non aj-a-bay-tar). [Law Latin] Scots 
law, That was not done. 


“The meaning of the words as they occur here is this; the 
deceased, when he valued the subjects; did not intend to 
depreciate their value for the purpose of benefiting the 
executor, — this was not in his consideration at al] — this 
was not what he did (id non agebatur) by the valuation: 
therefore, the executor Is bound for the true value of the 
on eae). John Trayner, Trayner's Latin Maxims 245 (4th 


ganda under 
under propa. 


idoneis argumentis (1-doh-nee-is ahr-gyoo-men-tis). 
|Law Latin) Hist. By suitable arguments. 

idoneitas (1-doh-nee-a-tas). [fr. Latin idoneus “suitable”’) 
Hist. A person's ability or fitness. — Also termed 
idoneity. 

idoneum se facere; idoneare se (\-doh-nee-am see fay- 
sa-ree; i-doh-nce-air-ce see). [Law Latin “to make 
oneself sufficient; to cleay onescll”) Hist. Yo purge 
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oneself, by oath, of a crime that one is accused of 


committing. 


idoneus (1-doh-nee-os), adj. [Latin] Roman law. (Of a 
person or thing) appropriate or suitable. @ A respon- 
sible or solvent man, for example, was known as an 
idoneus homo, while a pledge of sufficient security was 
termed idonea cautio. — Also spelled (in English) 
idoneous, 


ADP. abbr. iN TERNALLY DISPLACED PERSON, 


IDS. abbr. NFORMATION-DISCLOSURE STATEMENT. 


ie. abbr. [Latin id est) That is <the federal govern- 
ment’s highest judicial body, ie, the Supreme 
Court>. CE 8G. 
LFP. abbr. IN FORMA PAUPERIS. 
IFP affidavit. See poverty affidavit under arripavit. 
ji Lapse psearena [Latin] Hist. 


ignis ear (ig-nis 
Trial by fire. See ordeal by fire under ORDEAL. 


ignominy (ig-ne-min-ee). Public disgrace or dishon- 


or, — ignominious, adj. 


ignoramus (ig-ne-ray-mes). [Law Latin] Hist. We do 
not know. © This notadon, when written on a bill of 


indictment, indicated the grand jury's rejection of 
the bill. See sor FOUND; NO BILL. CE TRUE BILL. 
“When the grand Jury have heard the evidence, if they think 
it a groundless accusation, they used formerly to endorse 
on the back of the bill, orb or, we know nothing of 
it; grag ieee though the facts might possibly be true, 
that truth not apes to them: but now they assert in 
English, more absolutely, ‘not a true bill’; and then the party 
is discharged without farther answer.” 4 Willian Bla ne 
Commentaries on the Laws of England 301 (1769). 
ignorantia (ig-na-ran-shee-a). [Latin] Ignorance; esp.. 
ignorance of the law. 
“Ignorantia.... Divided in the civil law, into ignorantia facti 
(ignorance of fact) and i reel juris (ignorance of law). 
Lord Coke accepts this division... ." 2 Alexander M. Burrill, 
A Law Dictionary and Glossary 40 (2d ed. 1867). 
ignorantia facti (ig-na-ran-shee-a fak-t1). [Latin] Igno- 
rance of fact. 
ignorantia facti excusat (ig-na-ran-shee-o fak-t1 ek- 
skyoo-sat or -zat). [Latin] Ignorance of fact is an 
excuse; whatever is done under a mistaken impres- 
sion of a material fact is excused or provides 
grounds for relief. © This maxim refers to the princi- 
ple that acts done and contracts made under mistake 
or ignorance of a material fact are voidable. (Cases: 
Criminal Law @33. C.J.S. Criminal Law § 93.] 
**"ignorantia facti excusat,' however, is obviously too sweep- 
ing even for a general statement of law, because it Is clear 
(to mention only one point for tha moment) that H a ceftain 
deed would constitute the same crime under either 
of two factual situations, it will be no excuse that.one was. 
mistaken for the other.” Rallin M. Perkins & Ronald N. 
Boyce, Criminal Law 1044 (3d ed. 1982). 
ignorantia juris (ig-na-ran-shee-a joor-is). (Latin) [g- 
norance of law. @ Under Roman law, this type ot 
ignorance was less likely than ignorantia facti to ex- 
cuse mistaken conduct, except in the case of minors 
and people, such as women, under some legal dis- 
ability. 
ignorantia juris non excusat (ig-na-ran-shee-a joor-is 
non ek-skyoo-sat or -zat). [Latin] Lack of knowledge 
about a legal requirement or prohibition is never an 
excuse to a criminal charge. ® In English, the idea is 
commonly rendered ignorance of the law is no ex- 
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cuse. — Often shortened to ignorantia juris. — Also 
termed ignorantia juris neminem excusat (ignorance of 
the law excuses no one); ignoraniia legis non excusal; 


. ignorantia juris haud excusat. (Cases: Criminal Law 


$32. C.J.S. Criminal Law §§ 56, 94.) 


“Almost the only knowledge of law possessed by ey 
people is that Sibel of it is no excuse (ignorantia } 
non excusaf). This maxim was originally formulated at a 
time when the list of crimes, broadly speaking, represented 
current morality (mata in it bui we now have many other 
crimes that are the result of administrative or social regula- 
tlon (mala prohibita), which ara equally governed by the 
maxim. The rule is, then, that whereas Ignorance of fact can 
excuse, to the extent that it negatives mens rea or fault, 
norance of the law generally does not." Glanville Willlams, 
‘extbook of Criminal Law 405 (1978). 
io elenchi (ig-na-ray-shee-oh e-leng-ki or ig-na- 
rah-tee-oh i-leng-kee). [Law Latin “ignorance of the 
conclusion to be proved”) An advocate's misunder- 
standing of an opponent's position, manifested by an 
argument that fails to address the opponent's point; 
the overlooking of an opponent's counterargument. 
@ This fallacy of logic often involves an advocate's 
trying to prove something that is immaterial to the 
point to be decided. 


ignore, vb. 1. To refuse to notice, recognize, or consid- 
er. 2. (Of a grand jury) to reject (an indictment) as 
groundless; to no-bill (a charge). ° 

ignoring, n. Family law. A parent's or caregiver's pat- 
tern of depriving a child of essential intellectual or 
emotional stimulation or of otherwise stifling emo- 
tional growth and intellectual development, essen- 
tially by being unavailable. Cf. isoLaTinG; REJECTING. 


ITED. abbr. wwrexttoNAL iNFLICTION OF EMOTIONAL DIS- 
‘TRESS. 


ill, adj. (Of a’pleading) defective, bad, or null. 


illation (i-lay-shan). 1. The act or process of inferring. 
2. An inference; that which is inferred. 


illegal, adj. Forbidden by law; unlawful <illegal 
dumping> <an illegal drug>. 


illegal alien. See ALL. 

illegal bargain. Sec Harcain. 

illegal consideration. See COXSIDERATION (1). 
illegal contract. See CONTRACT. 


illegal entry. 1. Criminal law. The unlawful act of 
going into a building with the ‘intent to commit a 
crime. @ In some jurisdictions, illegal entry is a lesser 
included offense of burglary. [Cases: Burglary 9. 
C.J.S. Burglary §§ 11-12, 16, 21-22.] 2. Immigration. 
The unauthorized entrance of an alien into the 
United States by arriving at the wrong time or place, 
by evading inspection, or by fraud. 


illegal interest. See ustay. _— 


illegality, n. 1. An act that is not authorized by law. 2. 
The state of not being legally authorized. 


“A contract made ultra vires |s void; but nat (strictly speak- 
ing} on the ground of Megatity. Lord Calms ... takes 
exception to the use of the term ‘legality,’ pointing out that 
It is not the object of the contracting parties, but the 
incapacity of one of them, that avolds the contract." William 
fi. Anson, Principles of the Law of Contract 190 (Arthur L. 
Corbin ed., 3d Am. ed. 1919). 


“tt must not be thought thet iprccages the law of contract is 
co-terminous with illegality In the na! law, for a contract 


lilusory tenant 


may be ill without eon breach of the criminal 
(aw at arp S. ah, An hrockoscn fo the Law 


257 (3d ed. 1981). : 
_8. The state or condition of being unlawful. @ The 
affirmative defense of illegality must be expressly set 


forth in the response to the opponent's pleading. 
Fed. R. Civ. P. 8(c). 

illegally obtained evidence. See EVIDENCE. 

illegal per se. Unlawful in and of itself. 

illegal rate. See tNTEREST RATE. 

illegal search. See unreasonable search under SEARCH. 

illegal strike. See STRIKE. 

illegal subdivision. See suspivision. 

illegal tax. See Tax. 

illegal vote. See VOTE (1). 

illegitimacy. 1. Unlawfulness. 2. The status of a per- 
son who is born outside a lawful marriage and who 
is not later legitimated by the parents. — Also 
termed bastardy. Cf. vecrrimacy. (Cases: Children 
Out-of-Wedlock 1. C.J.S. Children Out-of-Wedlock 
§§ 2-11.) 

illegitimate, adj. 1. (Of a child) born out of lawful 
wedlock and never having been legitimated <illegiti- 
mate son>. @ A child conceived while the mother is 
married but born after she is divorced or widowed is 
considered legitimate. (Cases: Children Out-of-Wed- 
lock G1. C.J.S. Children Out-of-Wedlock §§ 2~11.] 2. 
Against the law; unlawful <illegitimate contract for 
the sale of contraband>. 3. Improper <illegitimate 
conduct>. 4. Incorrectly inferred <illegitimate con- 
clusion>. 

illegitimate child, See CHILD. 

ill fame. Evil repute; notorious bad character. Cf. FAMA 
PUBLICA. 

illicenciatus (il-li-sen-shee-ay-tas). [Law Latin} Without 
license. 

illicit (i(l)-lis-at), adj. Wega) or improper <illicit rela- 
tions>. 


illicit cohabitation. See COHABITATION. 


illicitum collegiurm (i-lis-a-tam ka-lee-jee-am). [Latin] 
Roman law. An illegal association; a collegium engag- 
ing in illegal activity. @ Members of an illicitum 
collegium were subject to prosecution. 


Illinois land trust. See land trust under TRUST. 

illiquid asset. See asseT. 

illusory (i-loo-se-ree), adj. Deceptive; based on a false 
impression. 

illusory appointment. See arroINTMENT (4). 


IMusory Appointment Act. An 1839 English statute 
providing that no appointment of property is to be 
declared invalid on grounds that it ts itusory. @ This 
statute was repealed and reissued in 1925 as part of 
the Law of Property Act. 


illusory contract. See CONTRACT. 
illusory promise. See PROMISE. 
illusory tenant. See TENANT. 


iNusory-transfer doctrine 


illusory-transfer doctrine. The rule that the law disre- 
gards an inter vivos gift over which the donor re- 
tains so much control that there is no good-faith 
intent to relinquish the transferred property. @ The 
illusory-transfer doctrine is usu. applied to inter 
vivos trusts in which the settlor retains an excessive 
control or an interest — for instance, one in which 
the settlor retains the income for life, the power to 
revoke, and substantial managerial powers. The 
Gore case on this doctrine is Newman v. Dore, 9 


N.E.2d 966 (N.Y. 1937). See colorable transfer under 
“TRANSFER. 
illusory trust. See TRusT. 


illustrative evidence. See demonstrative evidence under 
EVIDENCE. 


imaginary damages. See punitive damages under DAM. 
AGES. 


imagining. See COMPASSING. 
imbargo. Archaic. See EMBARGO (). 


imbecile (im-ba-sal or -sil), A person afflicted with 
severe mental retardation. Cf ior. 


imbezzle. Archaic. Embezzle. See EMBEZZLEMENT. 

imbracery. See EMBRACERY. 

IMCO. abbr. iNTERGOVERNMENTAL MARITIME CONSULTA- 
TIVE ORGANIZATION, 


IME, abbr. 1, iNDEPENDENT MEDICAL EXAMINATION, 2, IN- 
DEPENDENT MENTAL EVALUATION. 


IMF. abbr. INTERNATIONAL MONETARY FUND. 


imitation. Trademarks. An item that so resembles a 
trademarked item as to be likely to induce the belief 
that it is genuine. See simicarrry. (Cases: Trade 
Regulation @°339. C.J.S. Trade-Murks, Trade-Names, 
and Unfair Competition §§ 84, 86.) 


“Tha law of trade marks is of recent origin, and may be 
comprehended in the proposition that a dealer ‘has a 
property In his trade mark.’ The ownership is allowed to 

Im, that he may have the exclusive benefit of the reputation 
which his skill has given to articles made by him, and that 
no other person may be able to sell to the public, as his, 
that which Is not his. An imitation of his mark, with pastlal 
differences such as tha public would not observe, does him 
the same harm as an entire counterfeit. If the wholesale 
buyer, who |g most conversant with the marks, Is not 
misied, but the smail retailer or the consumer Is, the Injury 
ig the same In law, and differs only In degrea.” v. 
Clark, 25 Barb. 76 (N.Y. 1857). 


“it Is no excuse that one using the trade-marks of another 
informs his dealers of the Imitation, for succeeding seflers 
may not make similar disclosures.” James Kent, 2 Com- 
mentaries on American Law *372 n.6 (George Comstock 
ed., 11th ed. 1866). 


IMLS. abbr. insriTuTe OF MUSEUM AND LIBRARY SERVICES. 
immaterial, adj. (Of evidence) tending to prove some 
fact that is not properly at issue; lacking any logical 
connection with the consequential facts. Cf. irRELEe- 
vant. (Cases: Evidence €°143. CJ.S. Evidence 
§§ 197, 201-204.] — immateriality, n. 
“The rules of substantive law and of pleadi fob 


is f:\ . 
of course no evidence to prove it is wanted.” John H. 
ie A Students’ Textbook of the Law of Evidence 37 


immaterial averment. See AVERMENT. 
immaterial evidence. See EVIDENCE. 
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immaterial fact. See FACcr. 
immaterial issue. See Issue (1). 
immaterial variance. See VARIANCE (1). 


immatriculation. Int'l law. The grant of nationality to 
and enrollment on the national: registry of a mer- 

_ chant ship, thereby giving the ship the right to fly 
the registering nation’s flag. © 


immaturity. See minoRtry wD. 


immediate, adj. 1. Occurring without delay; instant 
<an immediate acceptance>. 2. Not separated by 
other persons or things <her immediate neighbor>. 
3. Having a direct impact; without an intervening 
agency <the immediate cause of the accident>. 
{Cases: Negligence ©9385. C.J.S. Negligence 
§ 197.) — immediacy, immediateness, n. 


immediate annuity. See ANNUITY. 
immediate breach. See BREACH OF CONTRACT. 
immediate cause. See CAUSE (1). 


immediate control. Criminal procedure. 1. The area 
within an arrestee’s reach. @ A police officer may 
conduct a warrantless search of this area to ensure 
the officer's safety andl to prevent the arrestee froin 
destroying evidence. (Cases: Arrest €°71.1(5), Auto- 
mobiles €349.5(10). C.].S. Arrest §§ 70-71.] 2. Ve- 
hicular control that is close enough to allow the 
driver to instantly govern the vehicle’s movemcnts. @ 
A driver's failure to maintain immediate control over 
the vehicle could be evidence of negligence. 


immediate death. See peaTH. 
immediate descent. See DESCENT. 
immediate family. See raicy. 
immediate intent. See INTENT (). 


immediately-apparent requirement. Criminal proce- 

dure. The principle that a police officer must have 

robable cause to believe that an item is contraband 

efore seizing it. © This plain-:iew exception to the 

warrant requirement was first announced in Coolidge 

v. New Hampshire, 403 U.S. 443, 91 S.Ct. 2022 
(1971). 

“An object may not be seized from a car tg Scrapper 

the po! age ety Rea Rea ier seirgh oe ere must 

be pi cause that tha object fs a fruit, instrumentality 

or evidence of crime. And under the Rl saga’ apparent 

taquirement of Coolidge v. New Hampshire, this A paige 

cause must be determined without examination of the ob- 


other than ts ed by the 
os rim Nnre R Bouts aca Gon 
Criminal Procedure § 3.7, at 201 (2d ed. 1992). 


immediately harmful behavior. See HARMFUL BEHAVIOR. 
immediately pending motion. See MOTION (2). 
immediate notice. See NOTICE. 


immediate-notice clause. /nsurance. A provision in 
many insurance policies obligating the insured to 
notify the insurer as soon as possible after a claim 
arises. © A requirement in a policy for “prompt” or 
“immediate” notice — or that notice must be given 
“immediately,” “at once,” “forthwith,” “as soon as 
practicable,” or “as soon as possible” — generally 
means that the notice must be given within a reason- 
able time under the circumstances. (Cases: Insurance 
3154.) 
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immediate past president. 1, presiDENT. 2.:EMERITUS. 
immediate possession. See POSSESSION. 


‘* immemorial (im-a-mor-ee-al), adj. Beyond memory or 
‘record; very old. See TIME IMMEMORIAL. - 


immemorial possession. See Possession. 
immemorial usage. See USAGE. 


immigrant. A person who arrives in a country to settle 
there permanently; a person who immigrates. Cf. 
EMIGRANT. 


alien immigrant. An immigrant who has- not yet 
been naturalized. 


immigration, n. The act of entering a country with the 
intention of settling there permanently. Cf. emicra- 
TION. (Cases: iens 39-59. C.J.S. Aliens 
§§ 53-180, 182-275.] — immigrate, vb. — immi- 
2s grant, 7. 

Immigration and Nationality Act. A comprehensive 
federal law regulating immigration, naturalization, 
and the exclusion of aliens. 8 USCA 
§§ 1101-1537. — Also termed Nationality Act. (Cases: 
Aliens 40, 60.1. C.J.S. Aliens §§ 57, 59-62, 70, 
72-74, 76, 108-109, 135-137, 151, 160, 277.) 


Immigration and Naturalization Service. A former 
U.s. Department of Justice agency that administered 
the Immigration and Nationality Act and operated 
the U.S. Border Patrol. — Abbr. INS. See us. crtt- 
ZENSHIP AND IMMIGRATION SERVICES. [Cases: Aliens 
@>41. CJ.S. Aliens §§ 56, 66.) 


Immigration Appeals Board. See B0aRD OF IMMIGRA- 
TION APPEALS. 


imminent danger. See DANGER. 

imminent hazard. See HAZARD (2). 

imminently dangerous. See DANGEROUS. 
imminent-peril doctrine. See EMERGENCY DOCTRINE (D. 


immiscere (i-mis-a-ree), vb. [Latin] Roman law. To mix 
or mingle with; to meddle with. © This term took on 
the figurative sense of meddling in another’s affairs 
(e.g., acting as if one were an heir), for which a 
person could be held accountable. 


immobilia (im-o-bil-ee-3). [mmovables. — Also termed 
res ii iles (reez i-moh-bo-leez). 


immobilia situm sequuntur (im-o-bil-ee-a st-tam_ sa- 
kwen-tar). [Latin] Immovable things follow their site. 
@ This principle means that immovables are gov- 
erned by the law of the place where they are 
fixed. — Sometimes shortened to immobilia situm. 


immobilis (i-moh-ba-lis), adj. [Latin] Immovable. 

immobilize, vb. To make immobile; esp., to turn 
(movable property) into immovable property or to 
turn (circulating capital) into tixed capital. 

immoral consideration. See CONSIDERATION (2). 

immoral contract. See CONTRACT. 

immoral subject matter. 1. Patents. Inventions that do 
not have a socially beneficial use. @ In the past, 
patents were denied for some bey ade of inven- 


tions, such as gambling devices and fraudulent prod- 
ucts, esp. medicines. he doctrine is rarely used 


Immunity 


today. [Cases: Patents 946. C.J.S. Patents § 59.) 2. 
Trademarks. SCANDALOUS SUBJECT MATTER, 


immovable, n. (usu. pl.) Property that cannot be 
moved; an object so firmly attached to land that it is 
iH pets as part of the land. — Also termed immov- 
able thing. See rixrure. Cf. movasie. (Cases: Fixtures 
el; nik vad 4. C.J.S. Property §§ 14-21, 23.] — 

immovable, adj. 
vable, that is to 


“Considered In its igs aspect, an immo 

say, a plece of land, includes the following elements: — 1. 
A daterminate portion of the earth’s surface. 2. The ground 
beneath the surface down to the centre of the wortd. All the 
pieces of land In England meet Sone G in one terminable 
point at the earth's centre. 3. P the column of space 
above the surface ad infinitum.” John Salmond, Jurispru- 
dence 428 (Glanville L. Willlams ed., 10th ed. 1947). 


immovable fixture. See FIXTURE. 


immune, adj. Having immunity; exempt from a duty 
or liability. as 
immunity. 1. Any exemption from a duty, liability, or 
service of process; esp., such an exemption granted 
to a public official. 
“An immunity is a detense to tort llability which is conferred 
pe tak an entire group or class of persons or entities under 
rcumstances where considerations of public policy are 
thought to require special protection for tha person, activity 
or entity In question at the hp eer of those injured by its 
tortious act. Historically, tort litigation against units of gov- 
emment, public officers, and charities, and between spous- 
es, par and children, has been limited or prohibited on 
this basis.” Edward J. Kionka, Torts In a Nutshell 341 (2d 
ed. 1982). . 
absolute immunity. A complete exemption from 
civil liability, usu. afforded to officials while per- 
forming particularly important functions, such as a 
representative enacting legislation and a judge 
residing over a tawsuit. Cf. qualified immunity. 
Cases: Officers and Public Employces 114. 
CJS. Officers and Public Employees §§ 247-248, 
251-258.] 


congressional immunity. Either of two special im- 
munities given t) members of Congress: (1) the 
exemption from arrest while attending a session of 
the body to which the member belongs, excluding 
an arrest for treason, breach of the peace, or a 
felony, or (2) the exemption from arrest or ques- 
tioning for any speech or debate entered into 
during a legislative session. U.S. Const. art. 1, § 6, 
cl. 1. See spEecH AND DEBATE CLAUSE. [Cases: United 
States 12. C.J.S. United States §§ 27-28.] 


constitutional immunity. Immunity created by a 
constitution. 


diplomatic immunity. The general exemption of 
diplomatic ministers from the operation of local 
law, the exception being that a minister who is 
dager against the security of the host nation may 

arrested and sent out of the country. @ A 
minister's family shares in diplomatic immunity to 
a great, though ill-defined, degree. [Cases: Arnbiak: 
sadors and Consuls 3. C.J.S. Ambassadors and 
Consuls §§ 15-23.) 


discretionary immunity. A qualified immunity for a 
public official's acts, granted when the act in ques- 
tion required the exercise of judgment in carrying 
out official duties (such as planning and _policy- 
making). 28 USCA § 2680(a). [Cases: Municipal 


immunity 


Corporations €°728. C.J.S. Municipal Corporations 
§ 665.) : . 
Bible sid no bebe Arot will hee hee Manca on kag ah 
lonary ay. though mment 
omitted to act is nat In itself a defense, tho discrationary 
immunity ts frequently emphasized In nonfeasance cases. 


On the other hand, whe nt’s activity Is 


re the governme:! 
affirmative, ranergpes and fn violation of a statute, regulation, 


d eefon on 
at 1041-42 (W. Page Keeton ed., 5th ed. 1984). 


executive immunity. 1. The absolute immunity of 
the U.S. President or a state governor from civil 
damages for actions that are within the scope of 
official responsibilities. (Cases: United States 26. 
CJS. United States §§ 45-47.) 2. The qualified 
immunity from civil.claims against lesser executive 
officials, who are liable only if their conduct vio- 
lates clearly established constitutional or statutory 
rights. @ Executive immunity generally protects an 
official while carrying out clearly established re- 
sponsibilities about which a reasonable person 
would know. Cf. execulive privilege under privit.ecr 
(3). 


foreign immunity. The immunity of a foreign sov- 
ereign, its agents, and its instrumentalities from 
litigation in U.S. courts. (Cases: International Law 
€10.31-10.39. C.J.S. International Law §§ 46-52, 
54-55.] 

government inimunity. See sovereign immunity. 
intergovernmental immunity. The immunity be- 
tween the federal and state governments based on 


their independent sovereignty. See INTERGOVERN- 
MENTAL-IMMUNITY DOCTRINE. 


judicial immunity. The immunity of a judge from 
civil liability arising from the pertormance of judi- 
cial duties. [Cases: Judged <=36. C.J.S. Judges 
§§ 86-92, 94-96.) 


legislative immunity. The immunity of a legislator 
from civil liability arising from the performance of 
legislative duties. See congressional immunity. 


prosecutorial immunity. The absolute immunity of 
a prosecutor from civil liability for decisions made 
and actions taken in a criminal prosecution. 
ualified immunity. Immunity from civil liabilit 

for a public offciat who is performing a discretion: 
ary function, as long as the conduct does not 
violate clearly established constitutional or statuto- 
ry rights. — Also termed prima facie privilege. CI. 
absolute immunity. (Cases: Civil Rights 1376; Offi- 
cers and Public Employees 7-114. C.J.S. Civil 
Rights §§ 143-144, 146, 157, 160; Officers and Pub- 
lic Employees §§ 247-248, 251-258.] 


sovereign immunity. 1. A government's immunity 
from being sued in its own courts without its 
consent. @ Congress has waived most of the federal 
government's sovereign immunity. See FEeneRv. 
TORT CLUMS ACT. 2, A state’s immunity from being 
sued in federal court by the state's own citizens. — 
Also termed government immunity, governmental im- 
munity. 

work-product immunity, See WORK-PRODUCT RULE. 
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2. Torts. A doctrine proving a complete defense to 
a tort action. ® Unlike a privilege, immunity does 
not negate the tort, and it must be raised affirma- 
tively or it will be waived. Cf. pRIvit.eGE (2). 


charitable immunity. The immunity of a charitable 
organization from tort liability. @ This immunity 
has been eliminated or restricted in most states. — 
Also termed eleemosynary defense. (Cases: Charities 
45(2). C.J.S. Charities §§ 66-67.) . 


corporate immunity. A corporate officer's immunity 
from personal liability for a tortious act committed 
while acting in good faith and within the course of 
corporate duties. (Cases: Corporations 306, 336. 
CJ.S. Corporations §§ 537-540, 544-545, 547, 
549.) 


husband-wife immunity. The immunity of one 
spouse from a tort action by the other spouse for 
aaa injury. © As of 1992, 38 states and the 
istrict of Columbia had abolished interspuusal 
tort immunity either by judicial opinion or by 
statute. Nine states had abolished the rule only in 
specific instances such as intentional or vehicular 
torts. — Also termed interspousal immunity; mier- 
spousul tort immunity, marital onmunity. (Cases: Hus- 
band and Wife 205(2).} 
interspousal immunity. See husband-wife immunity. 
judgmental immunity. See ERROR-OF JUDGMENT RULE. 
marital immunity. See husbard-wife immunity. 

imm . 1. The principle that children 
cannot sue their parents, and that parents cannot 
sue their children, for tort claims. @ This tort 
immunity did not exist at English common law; it 
was created by American courts, first appearing in 
Hewellette v. George, 9 So. 885 (Miss. 1891). Many 
courts lave abolished the doctrine for some pur- 
poses. such as actions by unemancipated minors 
against parents to recover for injuries sustained in 
motor-vehicle accidents. See, e.g., Merrick v. Sutter- 
lin, 610 P.2d 891 (Wash. 1989) (en banc). Nor does 
the immunity apply when an injury is inflicted by 
the parent or child through willful, wanton, or 
criminal conduct. See, e.g., Schenk uv. Schenk, 241 
N.Z.2d 12 (Il App. Ct. 1968). — Also termed 
parent-child immunity; parental-immunity doctrine. 
(Cases: Parent and Child @1!. C,J.S. Parent and 
Child §§ 260, 299-300, 316-320.) 2. The principle 
that parents are not liable for damages caused b’ 
the ordinary negligence of their minor child. Cf. 
PARENTAL-LIABILITY STATUTE. (Cases: Parent and 
Child ¢13.5(2). C.J.S. Parent and Child § 191.) 


3. Criminal law. Freedom from prosecution granted 
by the government in exchange for the person's 
testimony. ® By granting immunity, the government 
can compel testimony — despite the Fifth Amend- 
ment right against self-incrimination — because that 
testimony can no longer ineriminate the witness. 
[Cases: Criminal Law G42. C.J.S. Criminal Law 
8§ 78-86.) ; 


pocket immunity, Immunity that results from the 
pescceinr's decision not to prosecute, instead 
rom a formal grant of immunity. — Also termed 
informal immumty. (Cases: Criminal Law @42. 
C.j.8. Criminal Law §§ 78-86.] 
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- testimonial immunity. Immunity from the use of 


the compelled testimony against the witness. ® Any . 


information derived from that testimony, however, 
is generally admissible against the witness. (Cases: 
. Criminal Law @42; Witnesses 304. C.J.S. Crimi- 
nal Law §§ 78-86; Witnesses § 555.] 
“Testimonial {mmunity fs a logical , to a person's 
fifth. amendment right not to ‘be compefied in any criminal 
case to be a witness against himseff.’ It provides that when 
a witness Is compelled to testify for any reason, his testimo- 
ny cannot be used against him In a subsequent criminal 
proceeding. It also follows that the immunity is not available 
where the witness testifies voluntarily, and that the protec- 
tion sepeee only in a subsequent criminal prosecution in 
which witness is subject to prosecution for an offense 
related to his earlier tegtimony.” 2 Paul H. Robinson, Crimi- 
nal Law Defenses § 205, at 482-83 (1984). 
transactional immunity. Immunity from prosecu- 
tion for any event or transaction described in the 
compelled testimony. @ This is the broadest form 
of immunity. [Cases: Criminal Law €42. C.J.S. 
Criminal Law §§ 78-86.) 


use immunity. Immunity from the use of the com- 
pelled testimony (or any information derived from 
that testimony) in a future prosecution against the 
witness. @ After granting use immunity, the gov- 
ernment can still prosecute if it shows that its 
evidence comes from a legitimate independent 
source. — Also termed wse/derivative-use immunity. 
(Cases: Criminal Law 42. C.J.S. Criminal Law 
§§ 78-86.) 


4. Freedom of a poem against having a given legal 
relation altered by someone else’s act or omission. 


immunize, vb. To grant immunity to <the new legisla- 
tion immunized the police officers from liability>. 


impacted area. A region that is affected by some 
event; esp., a region in which the school population 
increases due to an influx of federal employees who 
are working on a federal project or activity, but the 

_tax revenue declines due to the U.S. government's 
immunity from local taxes. 


impact rule. Torts. The common-law requirement that 
physical contact must have occurred to allow dam- 
ages for negligent infliction of emotional distress. © 
is rule has been abandoned in most jurisdic- 
tions, — Also termed physical-impact rule. (Cases: 
Damages ¢=50. C.J.S. es § 96; Torts §§ 74, 
80-81, 83.] ee 


impair, vb. To diminish the value of (property or a 
property right). @ This term is commonly used in 
reference to diminishing the value of a contractual 
obligation to the point that the contract becomes 
invalid or a party loses the benefit of the contract. 
See CONTRACTS CLAUSE. 


impaired capital. See carrrat.. 


impairing the morals of a minor. The offense of an 
adult's engaging in sex-related acts, short of inter- 
course, with a minor. @ Examples of this conduct are 
fondling, taking obscene photographs, and showing 
pornographic materials. — Aiso termed unlawful sex- 
ual conduct with a minor; corrupting; corruption of a 
minor. Cf. CONTRIBUTING TO THE DELINQUENCY OF A MI- 
nor. (Cases: Infants €°13. C.J.S. Infants §§ 5, 92-93, 
95-98.) 


impartial jury 


impairment, ». The fact or state of being damaged, 
weakened, or diminished <impairment of collater- 
al>. — impair, vb. : 
impalement, n. Hist. An ancient mode of inflicting 
unishment by thrusting a sharp pole through the 
ody. — Formerly also spelled. empalement. — im- 
pale, vb. “a ‘ 


impanel, vb. See EMPANEL.. 
impaneled jury. See jury. 


imparcare (im-pahr-kair-ee), vb. (Law Latin “to en- 
close"} Hist. To impound; to confine in prison. See 
CARCER. 


~ imparl (im-pahrl), vb. 1. Hist. To request or obtain an 


imparlance. 2. To confer with the opposing party in 
an effort to settle a dispute amicably; to discuss 
settlement. 


imparlance (im-pahr-lants). Hist. 1. A continuance 
granted for the purpose of giving the requesting 
party (usu. the defendant) further time to answer 
the adversary’s last pleading (esp. the plaintiff's writ, 
bill, or count), often so that the partics will have time 
to settle the dispute. © [mparlances were abolished 
in England in 1853. 2. A petition for such a continu- 
ance. 3. The permission granting such a continu- 
ance. — Formerly also spelled emparlance. — Also 
termed licentia loquendi. 
“After defence made, the defendant must put in his plea. 
But, before he pleads, he is entitled to demand one /mpar- 
lance, or la foquendi, and my. have more granted by 
consent of the plaintiff; to see If he can end the matter 
amicably without farther suit, by talking with the plaintiff 
...." 3 Willam Blackstone, Commentanes on the Laws of 
England 298 (1768). 


“An‘imparlance is the time allowed by the court to either 
“pany, upon request, to answer the pleading of his oppo- 
nent. Imparlance, from the French ‘parler’ — to speak — In 
its most common signification, means time to plead. For- 
merly the In the course of oral pleadings, were 

- allo.ved time to speak or confer with ons another, so that 
they might endeavor to settle the matters in dispute, and 
later, when the pleadings came to be in writing, the court 
permitted a certain time for each to plead to a7 answer the 
pleading of his opponent. In modern practice the term Is 
rarely used ...." Benjamin J. Shipman, Handbook of Com- 
mon-Law Pleading § , at 405 (Henry Winthrop Ballantine 
ed., 3d ed. 1923). 


general imparlance. The allowance of time until 
the court’s next term, without reserving to the 
defendant the benefit of any exception. © With this 
type of imparlance, the requesting defendant can- 
not later object to the jurisdiction of the court or 
plead any matter in abatement. 


general special imparlance. The allowance of time — 
with a saving of all exceptions, so that a defendant 
might later plead not only in abatement but also to 
the jurisdiction. 


special imparlance. The allowance of time with a 
saving only of exceptions to the writ, bill, or count, 
but not to the court's jurisdiction. 


impartial, adj. Unbiased; disinterested. 


impartial chair. 1. arsrrraTor. 2. MEDIATOR. — Also 
termed impartial chairman. 


impartial expert. See ExreRT. 
impartial jury. See jury. 
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impeachment — which can be approved by a simple 
majority in the House — serve as the charging 
instrument for the later trial in the Senate. If the 
President is impeached, the Chief Justice of the 
Supreme Court, presides over the Senate trial. The 


impartible (im-pahr-ta-bal), adj. Indivisible <an im- 
partible estate>. 


impartible feud. See reup (1). 
impasse (im-pas). A point in labor negotiations at 


which agreement cannot be reached. @ A neutral 

third party (such as a mediator) is often called in to 
help resolve an impasse. 

“Not only Is the employer free after Impasse to Implement 

congas already offered to the union, but elther party Is free 

after impasse to dectine to negotiate further. Since impasse 

signifies that the parties have exhausted (at feast temporari- 

) the avenues of bargaining, termination of bargaining at 

point cannot be thought to demonstrate a cast of mind 

against reaching agreement.” Robert A. Gorman, Basic Text 

wore Law: Unfonization and Collective Bargaining 447 


impeach, vb. 1. To charge with a crime or misconduct; 
esp., to furmally charge (a public official) with a 
violation of the public trust <President Nixon re- 
signed from office to avoid being impeached>. ¢ 
Impeaching a federal official, such as the President, 
the Vice President, or a judge, requires that a major- 
ity of tie U.S. House of Representatives vote to 
return at Icast one article of impeachment to the 
U.S. Senate, itemizing the charges and explaining 
their factual grounds. Even if an official is im- 
peached, removal from office does not occur unless 
two-thirds of the senators vote for conviction. 2. To 
discredit the veracity of (a witness) <the lawyer 
hoped that her star witness wouldn't be impeached 
on cross-examination>. [Cases: Witnesses 
311-409. C.J.S. Witnesses §§ 559-775.) 3. To chal- 
lenge the accuracy or authenticity of (a document) 
<the handwriting expert impeached the holograph- 
ic will>. 


impeachable offense. An offense for which a public 
official may legally be impeached, during the first 
step in a two-step process that may, depending on 
the vote in the U.S. Senate, lead to the official's 
removal from office. ¢ The U.S. Constitution states 
that “[t]he President, Vice President and all civil 
Officers of the United States, shall be removed 
from Office on Impeachment for, and Conviction 
of, Treason, Bribery, or other high Crimes and 
Misdemeanors.” The meaning of this language was 
much debated during the impeachment and trial of 
President Bill Clinton, against whom two articles of 
impeachment were returned by the House of Rep- 
resentatives. The question arose what type of mis- 
demeanor will suffice, and whether the high in high 
crimes modifies misdemeanors as well. No definitive 
answer resulted from the proceedings. 


impeachment. }. The act (by a legislature) of callin 
for the removal from offic of a public official 
accomplished by presenting a written charge of the 
official's alleged misconduct; esp., the initiation of a 
pres in the U.S. House of Representatives 
against a fed : 
judge. © Congress's authority to remove a federal 
officia] stems from art. 1, § 4 of the Constitution, 
which authorizes the removal of an official for 
“Treason, Bribery, or other high Crimes and Misde- 
meanors.” The grounds upon which an official can 
be removed do not, however, have to be criminal in 
nature. They usu. involve some type of abuse of 
power or breach of the public ust. Articles of 


eral official, such as the President or a | 


defendant can be removed from office by a two--' 


thirds majority of the senators who are present. In 
the United Kingdom, impeachment is by the House 
of Commons and trial by the House of Lords. But 
no case has arisen there since 1801, and many 
British scholars consider impeachment obsolete. 
[Cases: United States €=35. C.J.S. United States 
§§ 23, 53, 56-57.] 2. The act of discrediting a wit- 
ness, as by catching the witness in a lie or by 
demonstrating that the witness has been convicted of 
a criminal offense. [Cases: Witnesses €=311-4109. 
CJ.S. Witnesses §§ 559-775.} 3. The act of challeng- 
ing the accuracy of authenticity of evidence. 


impeachment court. See COURT FOR THE TRIALS OF IM. 
PEACHMENT, 


impeachment evidence. See EVIDENCE. 


impeachment of verdict. A party's attack on a verdict, 
alleging impropriety by a member of the jury. 
(Cases: Federal Civil Procedure €°2371.] 


impeachment of waste. Hist. An action for waste 
against the tenant of the harmed property. 

“[Flor above five hundred years past, all tenants for lifa or 

for any tess estate, have been punishable or liable to be 

for waste, both vot and permissive; untess 

their feases be made, as sometimes y are, without 

ent of waste ...." 2 Willlam one, Com- 

memarias on tha Laws of England 283 (1766). 

impechiare (im-pee-chee-air-ee), vb. [fr. Law French 

emipescher “to impeach”) Hist. To impeach; to accuse. 


impediens (im-pee-dee-enz). (Law Latin} Hist. A person 
who hinders. © The defendant (or deforciant) in a 
fine of conveyance was sometimes so called. See Fixe 
a. 


impediment (im-ped-a-ment). A hindrance or obstruc- 
tion; esp., some fact (such as legal minority) that bars 
a marriage if known beforehand and, if discovered 
after the ceremony, renders the marriage void or 
voidable. 


canonical impediment. A ground for annulment 
recognized by canon law and developed by the 
ecclesiastical courts of the Roman Catholic Church. 
® Canonical impediments include affinity, impo- 
tence, disparity of worship, and previous religious 
profession. 


civil impediment. A ground for annulment recog- 
nized by civil law of contracts, such as minority, 
unsoundness of mind, fraud, and duress. @© The 
defects of fraud and duress may be waived, and 
the parties may confirm the marriage. 


diriment impediment (dir-o-mant im-ped-a-mant), 
n, (fr. Latin dirinens impedimentum “nullifying im- 
pediment”) A fact that raises an absolute bar to 
marriage and renders a contracted marriage void. 
® Diriment impediments include consanguinity 
within a prohibited degree and d shea undissolved 
marriage. — Also termed inpedimenta dirimentia. 


| impedimenta dirimentia. See diriment impediment under 


IMPEDIMENT. 
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impedimentum rebus agendis (im-ped-o-men-tom ree- 

_ bas a-jen-dis). [Law Latin]. Hist. A hindrance to the 
transaction of business. : . 

impeditor (im-ped-a-tar). [Law Latin] Hist. A person 
who interferes with a patron's right of advowson, 
i.e., the right to appoint a clerk to a benefice. — Also 
termed disturber. See DE CLERICO ADMITTENDO. 


impensae (im-nen-see), n. pl. [Latin] Roman law. Ex- 
penditures inade on a thing. 


impensae necessariae (im-pen-see nes-o-sair-ee-ee). 
Expenditures necessary to prevent deterioration, 
destruction, or loss of a thing — such as money 
expended for building repair or maintenance. 


impensae utiles (im-pen-see yoo-ta-leez). Useful ex- 
nditures that improve something and increase 
its selling value. 
““impensae voluptariae (im-pen-see vol-ap-tair-ee- 
ee). Expenditures made on a thing for ornamental 
purposes only. 
imperative authority. See AUTHORITY (4). 
imperative law. See Law. 


imperative theory of law. The theory that law consists 
of the general commands issued by a country or 
other political community to its subjects and en- 
forced by courts with the sanction of physical force. 
© Imperative theorists believe that if there are rules 
predating or independent of the country, those rules 
may closely resemble law or even substitute for it, 
but they are not law. See positive Law. Cf. NATURAL 

Wve 
imperfect defense. See DEFENSE (1). 
imperfect duty. See puTY (nD. 


' imperfect grant. See GRANT. 


imperfect justification. See JUSTIFICATION. 


imperfect obligation. See moral obligation under OB1.- 
GATION. 


imperfect ownership. See OWNERSHIP. 
imperfect right. See RIGHT. 

imperfect self-defense. See SELF-DEFENSE.” 
imperfect statute. See STATUTE. 

imperfect title. See TITLE (2). 

imperfect trust. See executory trust under TRUST. 


imperfect usufruct. See quasi-usufruct (1) under usu- 
FRUGT. 

imperfect war. See war. 

imperial state. See state. 

imperitia (im-pa-rish-ee-a), n. [Latin] Roman law. Lack 
of skill or competence; inexperience. © The Romans 
considered imperitia to be a type of culpa that gave 
rise to liability in tort or liability under a contract 
calling for the rendering of services (such as a locatio 
conductio operis). Imperitus could denote a person, 
such as a judge who was incompetent in what he 
undertook. 


imperium (im-peer-ee-am), n. [Latin] Roman law. Pow- 
er or dominion; esp., the legal authority wielded by 


impignorata 


superior magistrates under the Republic, and later 
by the emperor under the Empire. © /mperium im- 
plied the right of military command, and the powers 
of corporal punishment, and of life and death over 


. citizens. It was symbolized by the lictors who carried 


the fasces and an ax, which symbolized those powers. 
Imperium was also used less technically; it applied to 
lesser types of authority under Roman law, and thus - 


' had different meanings. For example, imperium do- 


mesticum described the power of the head of a house- 
hold. 


imperium merum (im-peer-ee-am meer-am). [Latin 
“bare power” or “absolute executive power"] Ro- 
man law. A higher magistrate’s power to use force 
to repress crime. 

imperium mixtum (im-peer-ee-am miks-tam). [Lat- 
in “mixed power”) Roman law. A magistrate’s au- 
thority to make and enforce decisions in civil and _ 

criminal matters. A 


impermissible comment on the evidence. See com. 
MENT ON THE EVIDENCE. 


impersonal. See IN REM. 


impersonation. The act of impersonating someone. — 
Also termed personation. 


false impersonation. The crime of falsely represent- 
ing oneself as another person, usu. a law-enforce- 
ment officer, for the purpose of deceiving some- 
one. See 18 USCA §§ 912-917. — Also termed 


false personation. (Cases: False Personation €1.] 
impertinent, adj. See 1RRELEVANT. 
impertinent evidence. See EVIDENCE. 


paper ees matter. Procedure. In pleading, matter 
that is not relevant to the action or defense. @© A 
federal court may strike any impertinent matter 
from a pleading. Fed. R. Civ. P. 12(f). Cf. scannaLous 
MATTER. [Cases: Federal Civil Procedure @1127; 
Pleading €364(4). C.J.S. Pleading § 683.) 
“The court will not strike out the matter unless Its imperti- 
nence cl ; for if erroneously stricken out, the 
error is lmemediable; ff left to stand, the court inay set the 
matter right in taxing the costs. Matter which is scandalous 
is also impertinent.” William C. Anderson, A Dictionary of 
Law 526 (1889). 


impescare (im-pa-skair-ee), vb. (fr. Law French em- 
pescher “to impeach"] Hist. To impeach; to accuse. 


impetitio vasti (im-pa-tish-ee-oh vas-ti). See IMPrEACH- 
MENT OF WASTE. 


impetrare (im-pa-trair-ee), vb. [Latin] Roman law. To 
obtain by request. © This word often appeared in 
petitions requesting a formula for an action from a 
praetor. It performed a similar function under En- 
glish law for those seeking a writ from Chancery. 
The English word impetrate derives from this Latin- 
ism. Cf. FORMULA (D. 

impetration (im-po-tray-shen). 1. Hist. The act of peti- 
tioning for a writ. 2. Hist. Eccles. law. The act of 
obtaining a papal benefice for bestowal by the king 
or other lay patron. — impetrate, vb. 


impignorala (im-pig-na-ray-ta). [Law Latin] Hist. Giv- 
en in pledge; pledged or mortgaged. 


impignoration 


impignoration (im-pig-no-ray-shan), 2. Hist. The act 
of pawning or putting to pledge. — impignorate, vb. 
impinge, vb. To encroach or infringe (on or upon) 
<impinge on the defendant's rights>. 
implacitare. (im-plas-o-tair-ee), wh. (fr. Latin placitum 
-  “plea’’) Hist. To implead; to sue. 
implead, vb. 1. To bring (someone) into a lawsuit; 
esp., to bring (a new party) into the action. Cf. inter. 
PLEAD. 2. Hist. To bring an action against; to ac- 
cuse. — Formerly also spelled emplead, empleet. 
(Cases: Federal Civil Procedure €°281-297; Parties 
49. C.J.S. Parties § 127.] 
impleader, n. A procedure by which a third party is 
brought into a lawsuit, esp. by a defendant who 
seeks to shift liability to someone not sued by the 
plaintiff. Fed. R. Civ. P. 14. — Also termed third-party 
practice, vouching-in. Cf iNTERPLEADER; INTERVENTION 
a). [Cases: Federal Civil Procedure €°281-297; Par- 
ties C949. C.J.S. Parties § 127.] 
implementation plan. Environmental law. A detailed 
outline of ae needed to meet environmental-quali- 
ty standards by an established time. ; 
implicate, vb. 1. To show (a person) to be involved in 
(a crime, misfeasance, etc.) <when he turned state’s 
evidence, he implicated three other suspects>. 2. To 
be involved or affected <three judges were implicat- 
ed in the bribery>. 
implication; !. The act of showing involvement in 
something, esp. a crime or misfeasance <the impli- 
cation of the judges in the bribery scheme>. 2. An 
inference drawn from es said or observed 
<the implication was that the scheme involved sev- 
eral persons>. 
necessary implication. An implication so strong in 
its probability that anything to the contrary would 
be unreasonable. 
implicit cost. See opportunity cost under Cost (1). 
implied,’ adj. Not directly expressed; recognized by 
law as existing inferenually <implied agreement>. 
See IMPLY (1). Cf. EXPRESS. 
implied abandonment. See ABANDONMENT (8). 
implied acceptance. See ACCEVTANCE (4). 
implied acquittal. See acgurrral.. 
implied actual knowledge. See actual knowledge (2) 
under KNOWLEDGE. 
implied admission. See .nMission (1). 
implied agency. See aceNcy iD. 
implied amnesty. See AMNESTY. 
implied assent. See AsseNv. 
implied assertion. See assertive conduct under CONDUCT. 
implied assumption. See assuMPTION. 
implied assumption of the risk. Sce AssuMPTION OF ‘THE 
RISK. 
implied authority. Sec acrnorrty (. 
implied bias. See pias. 
implied coercion. See UNDUE INFLUENCE (1). 
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implied color. See conor. 
implied condition. See Conorrion (2). 
implied confession. See CONFESSION. 


_ implied consent. See CONSENT ()). 


implied consideration. See CONSIDERATION (D. 
implied contract. See ConTRACT. 
implied covenant. See COVENANT (D. 


implied covenant of good faith and fair dealing. Sce 


COVENANT (1). 
implied crime. See constructive crime wnder CRIME. 


: implied dedication. See DEDICATION. 


implied duty of cooperation. See pury «). 
implied easement. See EASEMENT. 


implied in fact, adj. Inferable from the facts of the 
case. 


implied-in-fact condition. See CONDITION (2). 
implied-in-fact contract. See CONTRACT. 


implied in law, ». Imposed by operation of law and 
not because of any inferences that can be drawn 
from the facts of the case. 


se eben condition. See constructive condition un- 
er CONDITION (2). 


implied-in-law contract. See conTRACT. 

implied intent. See invENT (). 

implied license. See License. 

implied license by acquiescence. See LiceNse. 
implied license by conduct. See License. 

implied license by equitable estoppel. See tacense. 
implied license by legal estoppel. See 11ceNse. 


implied-license doctrine. 1. The principle that a per- 
son's specific conduct may be tantamount to a grant 
of permission to do something. 2. The principle that 
in some specified circumstances a statute cin be 
construed as supplying a necessary authority by op- 
eration of law. 


implied malice. See matic. 
implied negative covenant. See COVENANT (1). 
implied notice. See NoTice. 


implied obligation. See obediential obligation under oB- 
LIGATION. 


implied partnership. See partnership by estoppel under 
PARTNERSHIP, 

implied permission. See PERMISSION, 

implied power. See PowER (3). 

implied promise. See rromise. 

implied reciprocal covenant. See COVENANT (4). 


implied reciprocal servitude. See inplied reciprocal 
covenant UNGEY COVENANT (4). 


implied repeal. See REPEAL. 
implied reservation. Scc RESERVATION. 
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implied-reservation-of-water doctrine. A legal doc- 
trine permitting the federal government to use and 
control, for public purposes, water appurtenant to 
federal lands. See EMINENT DOMAIN. [Cases: Waters 
and Water Courses 2. CJ.S. Waters §§ 1, 
344-347.] 


implied term. See TERM 2). 


implied trust. 1. See constructive trust under TRusT. 2. 
See resulting trust under TRusT. 


implied waiver. See waiver (b. 
implied warranty. See WARRANTY (2). 


implied warranty of fitness for a particular purpose. 
See WARRANTY (2). 


implied warranty of habitability. See WARRANTY (2). 


implied warranty of merchantability. See WARRANTY 
(2). 


imply, vb. 1. To express or involve indirectly; to 
suggest <the opinion implies that the court has 
adopted a stricter standard for upholding punitive- 
damages awards>. Cf. inrer. 2. (Of a court) to 
pis ied or impose on equitable or legal grounds 
<the court implied a contract between the parties>. 
3. To read into (a document) <citing grounds of 
fairness, the court implied a condition that the par- 
ties had not expressed>. See implied term under TERM 
(2), — implication, n. 


“Anglo-American judges, who continually evaluate facts, 
often use the phrase by implication (= Lf what Is implied, 
though not formally expressed, by natural Inference), along 
with its varlous cognates. Judges (by implication) draw 
‘natural inferences’ and thereby decide that something or 
other was, in the circumstances, ‘implied.’ Through the 
process of hypallage — a semantic shift oy which the 
attributes of the true subject ara transferred to another 
subject — the word imply has come to ba used In reference 
to what the judges do, as opposed to the circumstances. 
This specialized use of imply runs counter to ag si lay 
men oe not adequately treated In English-language 
iona 


“The lawyer's imply has directly encroached on the word 

infer. Whereas nonlawyers frequently use infer for imply, 

t and es conflate the two in the opposite di- 

imply for infer. In a the facts of a 

case, odors imply one fact from in others. (From is 

a preposition.) Nonlawyers belleve -they must be 


Inferring an additional fact from those known; If 
contractua! terms are /mplied, they must surely be implied 
and not by 


the jue yoo" Bryan 'AG A Dicto ary of Mod! L 
amer, 

Usage 423, 424 (2d ed. 1995). Bia on 

import, n. 1. A product brought into a country from a 
foreign country where it originated <imports de- 
clined in the third quarter>. See raRALLEL IMPORTS. 2. 
The process of bringing foreign goods into a country 
<the import of products affects the domestic econo- 
my in significant ways>. Cf. exrorr. 3. The mean- 
ing; esp., the implied meaning <the court must 
decide the import of that obscure provision>. 4. 
Importance; significance <time will tell the relative 
ere of Judge Posner's decisions in American 
aw>. 


importation. The bringing of goods into a country 
from another country. 


import duty. See DUTY (4). 


impossibility 


imported litigation. One or more lawsuits brought in 
a state that has no interest in the dispute. 


importer. A person or entity that brings goods into a 


country from a foreign country and pays customs 


duties. 


rt-Export Clause. U.S. Const. art. I, § 10, cl. 2, 
ich prohibits states from repre Beans ade or ex- 
ports. © The Supreme Court has liberally interpret- 
ed this clause, allowing states to tax imports as long 
as the tax does not discriminate in favor of domestic 
goods. — Also termed Export Clause. [Cases: Customs 
Duties 1-2. C.J.S. Customs Duties §§ 1-4, 6. 
10-12.] 


import letter of credit. See LETTER OF CREDIT. 
import quota. See Quota. : 
import recording. See BOOTLEG RECORDING (1). 


importune (im-por-t[y]oon), vb. To solicit forcefully; to 
request persistently, and sometimes irksomely. 


impose, vb. To levy or exact (a tax or duty). 
imposition. An impost or tax. 
impositive fact. See Fact. 


impossibility. 1. The fact or condition of not being 
able to occur, exist, or be done. 2. A fact or cir- 
cumstance that cannot occur, exist, or be done. 3. 
Contracts. A fact or circumstance that excuses per- 
formance because (1) the subject or means of per- 
formance has deteriorated, has been destroyed, or 
is no longer available, (2) the method of delivery or 
ayment has failed, (3) a law now prevents per- 
formance, or (4) death or illness prevents perform- 
ance. @ Increased or unexpected difficulty and ex- 
pense do not usu. qualify as an impossibility and 
thus do not excuse performance. — Also termed 
impossibility of performance. [Cases: Contracts 309. 
C.J.S. Contracts §§ 520-522, 524.] 4. The doctrine 
by which such a fact or circumstance excuses coin- 
tractual performance. Cf. FRUSTRATION (2); IMFRACTI- 
caniLrry. [Cases: Contracts 309. C.J.S. Contracts 
§§ 520-522, 524.) 5. Criminal law. A fact or circum- 
stance preventing the commission of a crime. 
[Cases: Eiminal Law 31, 44. C.J.S. Criminal Law 
§§ 15, 46-49, 88, 93-94, 114-123.] 


factual impossibility. Impossibility due to the fact 
that the illegal act cannot ee pant be accom- 
plished, such as trying to pick an empty pocket. @ 
Factual impossibility is not a defense to the crime 
of attempt. — Also termed piliysical impossibility; 
impossibility of fact. 

legal impossibility. 1. Impossibility due to the fact. 
that what the defendant intended to do is not 
illegal even though the defendant might have be- 
lieved that he or she was committing a crime. @ A 
legal impossibility might occur, for example, if a 
person goes hunting while erroncously ne 
that it is not hunting season. This type of lega 

impossibility is a defense to the crimes of attempt, 
conspiracy, and solicitation. — Also termed impossi- 
bility of law; true legal impossibility. 2. Impossibility 
due to the fact that an element required for an 
attempt has not been satisfied. © This type of legal 
impossibility might occur, for example, if a person 
fires an unloaded gun at another when the crime 


Im 
w 


vont 


impossibility-of-performance doctrine 


of attempt a ey that the gun be loaded. This is 
a defense to the crime of attempt. 

objective impossibility. Impossibility due to the na- 
ture of the performance and not to the inability of 


‘the individual promisor. -_ 


subjective impossibility. Impossibility due wholly t 
the inability of the individual promisor and not to 
the nature of the performance. 
supervening impossibility. Lwpossibility arising after 
the formation of a contract but belore the time 
when the promisor’s performance is due, and aris- 
ing because of facts that the promisor had no 
reason to anticipate and did not contribute to the 
occurrence of. 
“Contracting parties constantly take a voluntary risk, and it 
would make the whole basis of contract insecure if they 
were allowed to plead every and any kind of superveni 
impossibility. Moreover, a man need not undertake this ki 
of risk unless he chooses. He can deliberately exclude it by 
stipulations in his contract, if the other is wilting to 
Be ne he Laon of eed oo ee 
ies on the taws of England spin Warmington 
ed., 2tst ed.'1950). : 
impossibility-of-performance doctrine. Vhe principle 
that a Heres may be released from a contract on the 
ground that uncontrollable circumstances have ren- 
dered performance impossible. Cf rresravrion (2%; 
IMPRACTICABILITY. [Cases: Contracts €309(1). C.J.S. 
Contracts §§ 520-522, 524.) 


impossible consideration. See CONSIDERATION (1). 
impossible contract. See CONTRACT. 


impost (im-pohst). A tax or duty, esp. a customs duty 
<the impost was assessed when the ship reached the 
mainland>. See pury (4). 


impostor (im-pos-tar). One who pretends to be some- 
one clse ta decrive others, esp. to receive the bene- 
lits of a negotiable instrument. — Also spelled impos- 
ter. (Cases: banks and Banking 147; Bills and 
Notes @201, 279. C.J.S. Banks and Banking 
§§ 415-416; Bills and Notes; Letters of Credit 3§ 29, 
150-151] 


impostor rule. Commercial law. The principle that an 
impostor's indorsement of a negotiable instrument is 
not a forgery, and that the drawer or maker who 
issues the instrument to the imposter is negligent 
and therefore liable to the holder for payment. @ Ifa 
drawer or maker issues an instrument to an impos- 
tor, any resulting forgery of the payee's name will be 
effective in favor of a person paying on the instru- 
ment in good faith or taking it for value or collec- 
tion. UCC § 3-404. [Cases: Banks and Bankin 
€ 147; Bills and Notes 201, 279. C.J.S. Banks a 
Banking §§ 415-416; Bills and Notes; Letters of Credit 
§§ 29, 150-151.) 


impotence (im-pa-tants). A man’s inability to achieve 
an erection and therefore to have sexual intercourse. 
@ Because an impotent husband cannot consummate 
a marriage, impotence has often been cited as a 
ground for annulment. — Also termed impolency; 
physical incapacity; erectile dysfunction. 

impound, vb. 1. To place (something, such as a car or 
other personal property) in the custody of the police 
or the court, often with the understanding that it 
will be returned intact at the end of the proceeding. 
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2. To take and retain possession of (something, such 
as a forged document to be produced as evidence) in 
preparation for a criminal prosecution. 


impound account. See account. " 
impoundment. J. The action of impounding; the state 


- of being impounded. See impounn. 2. Constitutional 


faw. The President’s refusal to spend funds appro- 
priated by Congress. @ Although not qutharized by 
the Constitution and seldom used, the impound- 
. ment power effectively gives the executive branch a 
line-item veto over legiskitive spending. [Cases: Unit- 
ed States C82 1). CS. United States §§ 155, 158.) 

impracticability (im-prak-ti-ka-bil-a-tee). Contracts. 1. 
A fact or circumstance that excuses a party from 
performing an act, esp. » contractual duty, because 
(though possible) it would cause extreme and unrea- 
sonable difficulty. @ For performance to be truly 
impracticable. the duty must become much more 
difficult or much more expensive to perform, and 
this difficulty or expense must have been unantic- 
ipated. [Cases: Contracts €°309(1). C.J.S. Contracts 
§§ 520-522, 524.) 2. The doctrine by which such a 
fact or circumstance excuses performance. Cf rrus- 
TRATION (2); IMPOSSIBILITY (0. 


commercial impracticability. Vhe occurrence of i 
contingency whose nonoccurrence was an assump- 
tion in the contract, as a result of which one party 
cannot perform. (Cases: Contracts 309(1). C.J.S. 
Contracts §§ 520-522, 524.) 
“The doctrines of Impossibility, Commercial tmpracticability 
or as the Uniform Commercial Code knows It, Excuse by 


Failure of theo gavore Conditions, comprise unclimbed 
peaks of contract doctrine. Clearly, all of famous early 


this oe but none has succeeded In conquering the very 
summit... 


cases. Both the cases and the Code comme are full of 
weasel words such as ‘severe’ shortage, ‘marked’ increase, 
‘basic’ assuniptions, and ‘force majeure.’ James J. White 
& Robert S. Summers, Uniform Commercial Code § 3-9, at 
155 (3d ed. 1988). 
imprescriptible (im-pra-skrip-ta-bal), adj. Not subject 
to prescription; not capable of being acquired by 
prescription. 
imprescriptible right. See ricur. 
impressment (im-pres-mont), n. 1. The act of forcibly 
taking (something) for public service. 2. A court's 
imposition of a constructive trust on equitable 
grounds. See constructive trust under TRUST. 3. Archaic. 
The method by which armed forces were formerly 
expanded, when so-called press-gangs seized men 
off the streets and forced them to join the army or 
navy. Cf. cRimrtNxG. — impress, vb. 


imprest fund. See FUND (1). 


imprest money (im-prest). A payment made to a 
soldier or satlor upon enlistment or impressment. 

imprimatur (im-pri-may-tar or -mah-ter). [Latin “let it 
be printed") L. A license required to publish a book. 
® Once required in England, the imprimatur is now 
encountered only rarely in countries that censor the 
oress. 2. A general grant of approval; commendatory 
icense or sanction. 
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imprimis (im-pri-mis), adv. [fr. Latin in primis “in the 


rst”) In the first place. — Also termed in primis. 
imprison, vb. To confine (a person) in prison. ‘ 


imprisonment, n. 1. The act of confining a person, 
esp. in a prison <the imprisonment of Jackson was 
entirely justifted>. 2, The state of being confined; a 
riod of confinement <Jackson’s imprisonment 
14 years>. See FALSE IMPRISONMENT. 
“imprisonment, by whatever name it is called, is a harsh 
thing, and the discipline that must be exercised over human 
beings In close confinement can never be wholly agreeable 
to those subject to it. When an attempt Is made to hide the 
harsh realities of criminal justice behind euphemistic de- 
scriptions, a corning Irony may be Introduced into ordl- 
nary speech that |s fully ag frightening as Orwell's ‘New- 
speak." Lon L. Fuller, Anatomy of Law 57 (1968). 
imprisonment for debt. Hist, Detention of a debtor by 
court, order to force the debtor to pay certain civil 
obligations. ¢ The remedy was usu. available only 
when the debt arose from nonpayment of taxes or 
fines owed to the Crown, or from the debtor's failure 
to pay court-ordered support or alimony, or from 
the debtor's failure to obey a decree ad factum ee 
standum. — Also termed civil imprisunment. See 
ad jactum pyaestandum under DECREE. 


improbation. Scots law. An action to prove that a 
locument is forged or otherwise false. — Also 
termed proper improbation. 


reduction improbation. Scots law. An action in 
which a person who may be hurt or affected by a 
document can demand the document's production 
in court. @ The person bringing the action inay ask 
the court either to determine the document's ef- 
fects or to nullify the docume:.t. If the document 
is not produced, the court can automatically de- 
clare it false or forged. 


improper, adj. 1. Incorrect; unsuitable or irregular. 2. 
Fraudulent or otherwise wrongful. 


improper cumulation of actions. His!. Under the 
common-law pleading system, the joining of incon- 
sistent causes of action in one proceeding. @ This is 
permitted under most modern pleading systems. 


improper feud. See Frup (). 
improper influence. See UNDUE INFLUENCE (2). 


improper means of discovery. Trade secrets. A wrong- 
ful way of figuring out a competitor's trade secret, as 
by misrepresentation, eavesdropping, or stealing. 


improper motion. See MOTION (2). 
impropriate rector. See RECTOR (). 


impropriation (im-proh-pree-ay-shan). Eccles. law. 

The grant of an ecclesiastical benefice to the use of a 

layperson, whether individual or corporate. See Lay 
IMPROPRIATOR. Cf. APPROPRIATION (6). 

“A church might also be appropriated to a layman, and the 

proper word o denote this was impropriation es distinct 

‘om , which was confined to the case of an 

allocation to a spiritual body.” G.C. Cheshire, Modem Law 

of Real Property 333 (3d ed. 1933). 


improve, vb. 1. To increase the value or enhance the 
appearance of something. 2. To develop (land), 
whether or not the development results in an in- 
crease or a decrease in value. — improver, n. 


impugn 


improved land. Real property that has been devel- 
oped. @ The improvements may or may not enhance 
the value of the land. ‘ . 


improved value. Real estate. In the appraisal of prop- 
erty, the value of the land plus the value of any 
improvements. 


improvement. An addition to real property, whether 
permanent or not; esp., one that increases its value 
or utility or that enhances its appearance. — Also 
termed land improvement. Cf. rixture. [Cases: Im- 
provements 1. C.J.S. Improvements §§ 2, 4.] 


beneficial improvement. See valuable improvement. 


general improvement. An improvement whose pri- 
mary purpose or effect is to benefit the public 
generally, though it may incidentally benefit prop- 
erty owners in its vicinity. 

local improvement. A real-property improvement, 
such as a sewer or sidewalk, financed by special 
assessment, and specially benefiting adjacent prop- 
erty. (Cases: Municipal Corporations 265. C.].S. 
Municipal Corporations § 958.) 


necessary improvement. An improvement made to 
prevent the deterioration of property. 


public improvement. An improvement made to 
property owned by the state or any other political 
entity, such as a municipality. 

valuable improvement. An improvement that adds 
permanent value to the freehold. © Because of its 
nature, a valuable improvement would not typical- 
ly be made by anyone other than the owner. A 
valuable improvement may be slight and of small 
value, as long as it is both permanent and benefi- 
cial to the property. — Also termed beneficial im- 
provement. 


voluntary improvement. An improvement whose 
only purpose is ornamental. 


improvement bond. See revenue bond under BOND (8). 


improvement claim. See Jepson claim under PATENT 
CLAIM. 


improvement invention. See INVENTION. 
improvement patent. See PATENT (3). 


improvidence (im-prahv-a-dants). A lack of foresight 
and care in the management of property, esp. as 
grounds for removing an estate administrator. 


improvident (im-prahv-a-dont), adj. 1. Lacking fore- 
sight and care in the management of property. 2. Of 
or relating to a judgment arrived at by using mis- . 
leading information or a mistaken assumption. 

impruiare (im-prov-ee-air-ee), vb. [Law Latin] Hist. To 
improve land. 

impubes (im-pyoo-beez), n. [Latin] Roman law. A child 
under the age of puberty. © Under Roman law, this 
term referred to a male under 14 and a female 
under 12. PL. impuberes (im-pyoo-ba-reez). Cf. in. 
FANS. 


impugn {jm-pyoon), vb. To challenge or call into 
question (a person’s character, the truth of a state- 
ment, etc.). — impugnment, n. 


Impulse 


impulse, n. A sudden urge or inclination that prompts 
an unplanned action. 


uncontrollable impulse. An impulse so overwhelm- 
ing that it cannot be resisted. @ In some jurisdic- 
tions, an uncontrollable impulse serves as a de- 
fense to criminal conduct committed while in the 
grip of the impulse. See IRRESISTIBLE-IMPULSE TEST. 
(Cases: Criminal Law €50.] 
impunity (im-pyoo-no-tee). An exemption or protec- 
uion from punishment <because she was a foreign 
diplomat, she was able to disregard the parking 
tickets with impunity>. See IMMUNITY. 


imputation, n. The act or an instance of imputing 
something, esp. fault or crime, to a person; an 
accusation or charge <an imputation of negli- 
gence>. 


imputation of payment. Civil law. The act of applying 
or directing payment to principal or interest. La. 
Civ. Code arts. 1864, 1866. 


impute (im-pyoot);: vb. To ascribe or attribute; to 
- regard (usu. something undesirable) as being done, 
caused, or possessed by <the court imputed malice 
to the defamatory statement>. — imputation, n. — 


imputable, adj. 
“The ward ‘impute’ comes from im (in) and putare (reckon). 
means to bring into the reckoning, to attribute or to 
ascribe. It is so used to attribute ly, — to 


wan the general import 
meaning. i may 
impute (ascribe) intent, knowledge, guilt, and so farth. Here 
it is used In tha basic sense of imputing (aserl 

itself. Harm has been done. 


neat 4 such an inquiry 
ned? At times, however, when ail the facts are known we 
ave to ask: Will the ball: oe (attribute or ascribe) what 


happened to the defen That is what is meant here 
‘imputability.''" Rollin M. Perkins & Ronald N. Boyce, Crimi- 
nai Law (3d ed. 1982). 


imputed disqualification. See vicarious disqualification 
under DISQUALIFICATION. 


imputed income, See INCOME. 
imputed interest. See INTEREST (3). 
imputed knowledge. See KNOWLEDGE. 
imputed negligence. See NEGLIGENCE. 
imputed notice. See NOTICE. 


in, prep. Under or based on the law of <to bring an 
action in contract>. 


in absentia (in ab-sen-shee-a or ab-sen-sha). [Latin] In 
the absence of (someone); in (someone's) absence 
<tried in absentia>. 


inaccuracy rejection. See REJECTION. 


in acquirenda possessione (in ak-wa-ren-da_pa-zes[h)- 
ee-oh-nee). [Latin] Hist. In the course of acquiring 
possession. , 


in action, (Of propa) attainable or recoverable 
through litigation. See CHOSE IN ACTION. 


inactive case. See case. 

inactive stock. See stock. 

inadequate consideration. See CONSIDERATION (1). 
inadequate damages. See DAMAGES. 
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inadequate remedy at law. A remedy (such as money 
damages) that does not sufficiently correct the 
wrong, as a result of which an injunction may be 
available to the disadvantaged party. See mmRerana. 
BLE-ANJURY RULE. [Cases: Injunction 17, 138.9. 
C.J.S, Injunctions §§ 30-31.] 


inadmissible, adj. 1. (Of a thing) not allowable or 


worthy of being admitted. 2. (Of evidence) excluda- 


ble by some rule of evidence. (Cases: Federal Civil 
Procedure €2011; Trial €@43. C.J.S. Trial § 162.] 


in adversum (in ad-ver-sam). [Law Latin] Against an 
adverse party. 
“Where a decree fs obtained against one who resists, it is 


termed ‘a decree not by consent but /n acversum.’” 1 John 
Bouvier, Bouvier's Law Dictionary 1518 (8th ed. 1914). 


inadvertence, ». An-accidental oversight; a result of 
carelessness. 

inadvertent discovery. Criminal procedure. A law-en- 
forcement officer's unexpected finding of incriminat- 
ing evidence in plain view. © Even though this type 
of evidence is obtained without a warrant, it can Ee 
used against the accused under the plain-view ex- 
ception to the warrant requirement. [Cases: Searches 
und Seizures 48. C.J.S. Searches and Seizures § 68.) 


inadvertent negligence. See NEGLIGENCE. 


inaedificatio (in-ee-di-fi-kay-shee-oh), x. [Latin] Roman 
law. Tue act of building on another's land with one's 
own materials, or on one's own land with another's 
materials. @ This was a form of accessio. Regardless of 
the source of the materials, the building became the 
landowner’s property. See accessio. 


in aemulationem (in ee-mya-lay-shee-oh-nam). [Latin] 
Hist. With a desire to injure; with an intent to annoy. 


in aemulationem vicint (in ee-mya-lay-siiee-oh-nam vi- 
st-ni). [Latin] Hist. To the annoyance of a neighbor. 

in aequalt (in ee-kway-l joor-ee). [law Latin] In 
equal right. 

in aequali manu (in ee-kway-l1 man-yoo). [Law Latin] 
In equal hand. ® This phrase refers to property held 
indifferently between two parties, as when the par- 
ties to an instrument deposit it in the hands of a 
neutral third person. — Also termed in aequa manu. 


in aequo (in ee-kwoh). [Law Latin] Hist. In equity. Cf. 
EX AEQUO ET BONO. 


inalienable, adj. Not transferable or assignable <in- 
alienable property interests>. — Also termed un- 
alienable. 


* inalienable interest. See iInrEREST (2). 


inalienable right. See ric. 

in alieno solo (in ay-lee- or al-ee-ee-noh soh-loh). [fr. 
Law French en auter soile] tn another's land. 

in alio loco (in al-ee-oh Ioh-koh). [Latin] In another's 
place. See CePrt IN ALIO LOCO. 

in ambiguo (in am-big-yoo-oh). [Law Latin] In doubt. 

in apicibus juris (in o-pis-o-bes joor-is). [Latin] Among 
the extremes (or most subtle doctrines) of the law. 


inarbitrable, adj. 1. (Of a dispute) not capable of being 
arbitrated; not subject to arbitration, [Cases Arbitra- 
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tion $3.1, C.J.S. Arbitration § 11.] 2. Not subject to 
being decided. : ben) Si 
in arbitrio alieno (in ahr-bi-tree-oh ay-lee-ee-noh or al- 


ee-). [Law Latin] According to the judgment of an-- 


other. @ This term refers to property bequeathed to 
a trustee for the benefit of others, to be used in the 
trustee's discretion. 


in arbitrium judicis (in ahr-bi-tree-am joo-di-sis). [Lat- 
in] At the decision or discretion of the judge. 


in arcta et salva custodia (in ahrk-ta et sal-va ka-stoh- 
dee-a). [Latin] In close and safe custody. 


in arrears (in a-reerz), adj. & adv. 1. Behind in the 
discharging of a debt or other obligation <the ten- 
ants were in arrears with the rent>. 2. At the end of 
a term or period instead of the beginning <the 
interests, fees, and costs.are payable in arrears>. 


in articulo mortis (in ahr-tik-ya-loh mor-tis). [Law 
Latin] At the point of death. Cf. In EXTREMIS. 


inaudita altera parte (in-aw-di-ta or in-aw-di-ta al-ta-ra 
prhr-tee). [Latin “without hearing the other party’’] 
Ex parte. ® The term is sometimes used in decisions 
of the European Court of Justice. See Ex PARTE. 


inauguration (i-naw-gya-ray-shan), n. 1. A formal cer- 
emonv inducting someone into office. 2. A formal 
ceremony introuucing something into public use. 3. 
The formal commencement of a period of time or 
course of action. — inaugurate (i-naw-gyo-rayt), 


vb, — inauguratory (i-naw-gya-ra-tor-ee), adj. — in- 


augurator (I-naw-gya-ray-tar), 7. 


in autre droit (in oh-tra droyt). [Law French] See en 
AUTRE DROIT. 


in banc. See EN BANC. 
in banco. See EN BANC. 
in bank. See EN BANC. 


in being. Existing in life <life in being plus 21 years>. 
® In property law, this term includes children con- 
ceived but rot yet born. — Also termed in esse. See 
LIFE IN BEING. 
“The intentional killing of one not ‘in belng,’ i.e. an unborn 
child, was until 1929 punishable neither as murder nor as 
infanticide. There can be no murder nor manslaughter of a 
child which dies before being born or even whilst being 
bom, only of one that has been bom and, moreover, been 
bom alive.” J.W. Cecil Turner, Kenny’s Outlines of Criminal 
Law 104 (16th ed. 1952). : 
in blank. (Of an indorsement) not restricted to a 
particular indorsee. See blank indorsement under 1n- 
DORSEMENT, : 7a ; 


inboard, adj. Maritime law. (Of cargo) stowed between 
the boards (i.e., sides) of the vessel; esp., stowed 
inside or near the vessel's centerline. 


in bonis defuncti (in boh-nis di-fangk-tt). [Latin] Hist. 
Among the property of the deceased. 


in bonis esse (in bob-nis es-ee or es-ay). [Latin “to be 

among the goods”] Roman law. 1. ‘To be someone's 

property. 2. (Of property) held in possession without 

nefit of a solemn act (such as mancipatio) required 

to transfer ownership, until ownership might be 

acquired by the passage of time. See bonitary owner- 
ship under OWNERSHIP. 


incendlary 


in bonis habere (in boh-nis ha-beer-ee). See bonitary 
ownership under OWNERSHIP, 


Inc, abbr. Incorporated. 
in cahoots. See CAHOOTS. _ 


in camera (in kam-s-ra). adv. & adj. [Law Latin “in a 


chamber”] 1. In the judge’s private chambers. 2. In 
the courtroom with all spectators excluded. 3. (Of a 
judicial action) taken when court is not in session. — 
Also termed (in reference to the opinion of one 
judge) in chambers. 

in camera inspection. A trial judge's private consider- 
ation of evidence. [Cases: Pretrial Procedure @>411; 
pied €223. CJS. Discovery § 101; Witnesses 
§ ; 


in camera proceeding. See PROCEEDING. 
in camera sitting. See sITTING. 


in campo (in kam-poh). [Latin] Hist. In the field; 
before the court. 


incapacitated person. A person who is impaired by an 
intoxicant, by mental illness or deficiency, or by 
physical illness or disability to the extent that per- 
sonal decision-making is impossible. 

incapacitation, n. 1. The action of disabling or depriv- 
ing of legal capacity. 2. The state of being disabled 
or lacking legal capacity. — incapacitate, a 

incapacity. 1. Lack of physical or mental capabilities. 
2. Lack of ability to have certain legal consequences 
attach to one’s actions. © For example, a five-year- 
old has an incapacity to make a binding contract. 3. 
DISABILITY (1), 4. DISABILITY (2). Cf. INCOMPETENCY. 


testimonial incapacity. The lack of capacity to testi- 
fy. [Cases: Witnesses €=35. C.J.S. Witnesses 
§§ 87-88, 90, 92.] 
incapasx doli (in-kay-paks doh-lt). See capax DOLI. 
in capita. Individually. See rer capita. : 
in capite (in kap-a-tee). [Law Latin “in chief] Hist. A 
type of tenure in which a person held land directly 
of the Crown. — Also termed tenure in capite. 


incarceration, n. The act or process of confining 
someone; IMPRISONMENT. Cf. DECARCERATION. — imcar- 
cerate, vb. — incarcerator, 7. 


shock incarceration. Incarceration in a military- 
type setting, usu. for- three to six months, during 
which the offender is subjected to strict discipline, 
physical exercise, and hard labor. See 18 USCA 
§ 4046. @ After successfully completing the pro- 
gram, the offender is usu. placed on probation. 
See Boot camp. Cf. shock probation under PROBATION. 


in casu consimili. See CASU CONSIMILI. 
in casu proviso (in kay-s[y]oo pro-vi-zoh). See casu PpRo- 
vIsO. 


in causa (in kaw-za). [Latin] Hist. In the cause <the 
record in causa Abercromby v. Graham is closed>. 


incendiarius (in-sen-dee-air-ec-as), n. Roman law. A 
fire-raiser; an arsonist. 
incendiary (in-sen-dee-er-ee), x. 1. One who deliber- 


ately and unlawfully sets fire to property. — Also 
termed arsonist; firebug. 2. An instrument (such as a 


incendium 


bomb) or chemical agent designed to start a fire. — 


incendiary, adj. 


incendium (in-sen-dee-am), n. [Latin] 1. Roman law. 
Fire. 2. Hist. Arson. ___ . 


ireenive Fey plan. A compensation plain in which 

increased productivity is rewarded with higher pay. 

incentive stock option. See srock OPYION (2). 

incentive theory. iniellectual property. The proposition 
that society grants creators exclusive rights to their 
intellectual property in order to stimulate further 
creativity. @ The Patent and Copyright Clause of the 
U.S. Constitution declares that the purpose of exclu- 
sive-right protection is to “promote the Progress of 
Science and useful Arts.” U.S. Const. art. I, § 8, cl. 
8. 


incentive-to-commercialize theory. Patents. The eco- 
nomic theory justifying the grant of patent rights 
on how efficient the patent system is at bring- 
ing together diverse resources such as commercial 
backing, manufactirin capacity, marketing know- 
how, and other skills that the inventor alone would 
be unable to handle. — Also termed incentive-to-invest 
theory; incentive-lo-innovale theory; prospect theory. CE. 1x- 
CENTIVE-TO-DESIGN-AROUND “THEORY; INCENTIVE-TO-DIS- 
CLOSE THEORY; INCENTIVE-TO-INVENT THEORY. 
incentive-to-design-around theory. Patents. The eco- 
nomic theory justifying the grant of patent rights 
based on their tendency to encourage others to 
der substitutes and improvements that are better 
or cheaper. Cf. INCENTIVE-TO-COMMERCIALIZE THEORY; 
INCENTIVE-TO-DISCLOSE THEORY; — INCENTIVE-TO-INVENT 
THEORY. 


incentive-to-disclose theory. Paients. The economic 
theory justifying the grant of patent rights based on 
the social benef: of having the information enter the 
public dowain. @ Without the incentive, the argu- 
ment goes, the technical advancements would re- 
main trade secrets and the duplication of research 
efforts would be a waste to society. Cf. INCENTIVE-To- 
COMMERCIALIZE ‘THEORY, INCENTIVE-TO-vESIGN-AROUND 
THEORY; INCENTIVE-TO-INVENT THEORY. 


incentive-to-innovate theory. See INCESTIVE-TO-COM- 
MERCIALIZE THEORY. 


incentive-to-invent theory. Patents. The economic the- 
ory justifying the grant of patent rights based on 
their tendency to encourage new inventions that 
benefit society and that may not otherwise be devel- 
oped. Cf. INCENTIVE-TO-COMMERCIALIZE THEORY; INCEN- 
‘TIVE-TO-DESIGN-AROUND THEORY}, INCENTIVE-TO-DISCLOSE 
THEORY. 


incentive-to-invest theory, See INCENTIVE-TO-COMMER- 
CIALIZE THEORY. 


incentive zoning. See ZONING. ; 


incerta persona (in-sar-ta par-soh-na). [Latin “uncer- 
tain person”} Roman law. A person (or corporate 
body) that could not inherit property, such as a 
person whose existence was uncertain or whom the 
testator could not identify hy name (such as the first 
person to appear at the testator’s funeral). PL. incer- 
tae personae. 


“Anether change under Justinian was of much greater 
importance. Gifts of all kinds could now be made to incer- 


776 


tae personae ...."" W.W. Buckland, A Text-Book of Roman 
rok oe Augustus to Justinian 363 (Peter Stein ed., 3d ed. 
1 : 


incerto patre (in-ser-toh pay-tree). [Latin] Hist. From 
an uncertain father. © The phrase appeared in refer- 
ence to illegitimate children. 


incest, n. 1. Sexual relations between family members 
or close relatives, including children’ related by 
adoption. © Incest was not a crime under English 
common law but was punished as an ecclesiastical 
ollense. Modern statutes make ita felony. 
“Although Incest under both English and American law is a 
distinct crime, its commission may Involve any of eight 
different offenses: illegal marriage, consensual cohabitation 
by unmarried persons, fomication (consensual intercourse), 
torcibla rape, statutory rape, child abuse, and [uvenile delin- 
quency per relations between minor sibl or cous- 
Ins).... choice of crime charged Is generally one of 
prosecutorial discretion. Unless one of the participants is a 
minor and the other an adult, both parties may be prosecut- 
ed for incest.” Lois G. Forer, “incest,” In 3 Encyclopedia of 
Crimea and Justice 880, 880 (Sanford H, Kadish ed., 1983). 


2. Intermarriage between persons related in any 
degree of consanguinity or affinity within which 
marriage is prohibited — for example, through the 
uncle-niece or aunt-nephew relationship. [Cases: 
Incest 6 !-8.5. U.J.S. Incest §§ 2-7.] — incestuous, 
adj. 

incestuosi (in-ses-choo-oh-s1). [Law Latin) Hist. Chil- 
dren begotten incestuously. Cr. ADULTERINI. 


incestuous adultery. Sec ADULTERY. 
in chambers. See tn CAMERA (1). 


inchartare (in-kahr-tair-ee), vb. [Law Latin “to put in 
charter") Hist. To grant by written instrument. 


in chief. 1. Principal, as opposed to collateral or 
incidental. 2. Denoting the part of a trial in which 
the main body of evidence is presented. See cst-in- 
CHIEF. 

Inchmaree clause (inch-ma-ree). Marilime ta. An in- 
surance-policy provision that protects against risks 
not caused by nature, such as a sailor’s negligence or 
a latent defect in machinery. @ This term is taken 
from a British ship, the Inchmaree, whose sinking in 
1884 gave rise to litigation that led to the clause 
bearing its name. — Also termed additional-perils 
clause. {Cases: Insurance ©2228, 2231. C.J.S. nsur- 
ance §§ 997, 1011-1012.] 

“The most celebrated decision of recent times under the 
‘general’ clause was doubtless Thames & Mersey Marine 
Ins. Co. v. Hamilton, Fraser & Co., 12 App.Cas. 484 (1887). 
A pump, insured as part of the machinery of a vessel, 
clogged through vatve failure and was damaged. The 
House of Lords held this accident arose neither through a 
‘paril of the sea’ nor through a cause ejusdem generis with 
the enumerated perils.... This was a disquieting decision, 
for tt more than suggested that many costly accidents that 
might be suffered by the expensive machinery on steam 
vessels were nat covered by the standard marine policy. 
The result was the inclusion of the celebrated ‘Inchmaree’ 
fe mrachuneny Biothane Gil ts Date omar oeeaed ot time 


construed.” Grant Gilmore & ; 
of Admiratty § 4-8, at 74 n.90 (2d ed. 1975). 
inchoate {in-koh-it), adj. Partially completed or imper- 
fectly farmed; just begun. Cf. cHoate. — inchoate- 
ness, 2. 


NTE S SMES. TABLA ERE’ 


ane Soncge 
parr warty 


we TELAT TS: 


SEQR CORENSAPIT TT 


ee 


Xo AST SOC . 


wee sere: 
ay 


AS. 


Se EE LOT LOS ART as 


“wee 


id Bie. BC SERENA TM ORG Dear 


SNe mace PE REEUEEIES BONG SHO CATT bse 


777 


“The word ‘inchoate,’ not much used In ordinary discourse, 
means ny un,’ ‘undeveloped.’ The common taw has 
given birth to three general offences which are usually 
termed ‘inchoate’ or ‘preliminary’ crimes — attempt, con- 
spiracy, and incitement. A principal feature of these crimes 
is they are committed even though the substantive 
Offence Is not successfully consummated. An attempt falls, 
a conspiracy comes to nothing, words of incitement are 
bone — In ail these Instances, there may be flability for 

inchoate crime." Andraw Ashworth, Principles of Crimi- 
nal Law 395 (1991). 


inchoate crime. See inchoate offense under OFFENSE (1). 
inchoate dower. See power. 

inchoate instrument. See INSTRUMENT (3). 

inchoate interest. See INTEREST (2). 

inchoate lien. See Lien. 

inchoate offense. See OFFENSE (1). 


inchoate right. 1. A rigtit that has not fully developed, 
matured, or vested. 2. Patents. An inventor's right 
that has not yet vested into a property right because 
the patent application is pending. (Cases: Patents 
182.) 

incident, adj. Dependent upon, subordinate to, arising 
out of, or otherwise connected with (something else, 
usu. of greater importance) <the utility easement is 
incident to the ownership of the tract>. — incident, 
n. 


incident, n. 1, A discrete occurrence or happening 
<an incident of copyright infringement>. 2. A de- 
pendent, subordinate, or consequential part (of 
something else) <chiid support is a typical incident 
of divorce>. 

incidental, adj. Subordinate to something of greater 
importance; having a minor role <the FAA deter- 
mined that the wind played only an incidental part 
in the plane crash>. . 


incidental admission. See ADMISSION (1). 

incidental authority. See AUTHOR ITY WD. 

incidental beneficiary. See beNEFICIARY. 

incidental damages. See naMaces. 

incidental demand. See DEMAND (1). 

incidental main motion. See MOTION (2). 

incidental motion. See MOTION (2). 

incidental power. See incident power under POWER (3). 
incidental use. See use). 

incidenter (in-si-den-tar). [Latin] Hist. Incidentally. 


incident of ownership. (usu. pl.) Any right of control 
that may be exercised over a transferred life-insur- 
ance policy so that the policy’s proceeds will be 
included in a decedent's gross estate for estate-tax 
purposes <because Douglas still retained the inci- 
dents of ownership after giving his life-insurance 
policy to his daughter, the policy proceeds were 
taxcd against his estate>. ® The incidents of owner- 
‘ship include the rights to change the policy's benefi- 
ciaries and to borrow against, assign, and cancel the 
policy. (Cases: Internal Revenue 94155. C.J.S. /n- 
lernal Revenue § 510.] 


incident power. See rower (3). 


include 


incident to employment. Workers’ compensation. A risk 
that is related to or connected with a worker’s job 
duties. [Cases: Workers’ Compensation €610-61 1. 
C.J.S. Workmen's Compensation §§ 376, 3'78.] 


incidere (in-sid-a-ree), vb. [Latin “fall into or on”] 
Roman law. To come within the scope of a law or to 
fall into a legal category; esp. to become involved in 
a situation that entangles a person in a legal action. 
® This term had a similar meaning under English 
law. For example, a person might become liable to 
(or “fall into") amercement (incidere in misericordiam). 
See AMERCEMENT. 


incipitur (in-sip-i-ter). [Law Latin] Hist. It is begun. © 
is refers to the practice of entering the com- 
mencement of a pleading on the court roll. 


incite, vb. To provoke or stir up (someone to commit 
a criminal act, or the criminal act itself). Cf. abet. 


incitee. A person who has been incited, esp. to commit 
a crime. 


inciteful, adj. Tending to incite <inciteful speech>. 


incitement, n. 1. The act or an instance of provoking, 

urging on, or stirring up. 2. Criminal law. The act of 

persuading another person to commit a crime; soLic- 

ITATION (2). [Cases: Criminal Law 945. C.].S. Crimi- 
nal Law §§ 115, 124-126.] — inciteful, adj. 

“An inciter is ona who counsels, commands or advises the 

commission of a crime. It will be observed that this defini- 

tion Is much the same as that of an accessory before the 

fact. What, then, Is the difference between the two? It is that 

in incitement the crime has not (or has not necessarily) 

been committed, whereas a party cannot be an accessory 

In crime unless the crime has been committed. An eccesso- 

ry before the fact is party to consummated mischief: an 

inctter Is guilty only of an inchoate cric.e.” Glanvile 

Willlams, Criminal Law 612 (2d ed. 1961). 


“Emphasis upon the theory of one offense with gullt attach- 
Ing to several is quite appropriate because it Is still part of 
the groundwork of our legal philosophy, so far as perpetra- 
tors, abettors and inciters ara concerned, caspite the fact 
that some of.the statutes require [lpservice to the notion of a 
procedural diffculties. & explains how one ray be guilty of 
procedura 2 one may be gui 
a crime he could not , by having caused or 
rocured it as a result of his abetment or incitement.” Rollin 
. Perkins & Ronald N. Boyce, Criminal Law 732-33 (3d ed. 
1982). 
inciter. A person who incies another to commit a 
crime; an aider or abettor. 


inciting revolt. See MuTINY. 

incivile (in-siv-a-lee), adj. (Law Latin] Irregular; out of 
the due course of law. 

incivism (in-si-viz-am). Unfriendliness toward one's 
own country or its government; lack of good citizen- 
ship. 

inclausa (in-klaw-za). [Law Latin] Hist. An enclosure 
near a house; a home close. See CLost (0. 

in clientela (in kli-an-tee-la). [Latin] /Jist. in the rela- 
tion between client and patron. 

inclose, vb. See ENCLOSE. 

inclosure. See ENCLOSURE. 


include, vb. To contain as a part of something. © The 
participle. including typically indicates a partial list 
<the plaintiff asserted five tort claims, including 
slander and libel>. But some drafters use phrases 


yee 


igh 


included offense 


such as including without limitation and including but 


not limited to — which mean the same thing. See’ 


NAMELY. 

included offense. See lesser included offense under or- 
FENSE (1). tee nie ve 

inclusionary-approach rule. The principle that evi- 
dence of a prior crime, wrong, or act is admissible 
for any purpose other than to show a defendant's 
criminal propensity as long as it is relevant to some 
disputed issue and its probative value outweighs its 
prejudicial effect. (Cases: Criminal Law €=369.2(1). 
CJS. Criminal Law §§ 825-826.] 


inclusio unius est exclusio alterius. See EXYRESSIO UNIUS 
EST EXCLUSIO ALTERIUS. 


inclusive deed. Sce inclusive grant under GRANT. 
inclusive grant. See cRANT. 
inclusive survey. See suRvVEY. 


incognito (in-kog-nee;toh or in-kog-ni-toh), adj. With- 
out making one’s name or identity known <Binkley 
lew incognito to France>. 


incola (in-ka-la), x. (Latin “an inhabitane'] Roman law. 
A foreign resident without full civil rights; the inhab- 
itant of a foreign colony. @ The term is used particu- 
larly for provincial residents who were not Roman 
citizens. — Also termed (in English) incolant. Cf. rere- 
GKINUS, 


income. The money or other form of payment that 
one receives, usu. periodically, from employment, 
business, investments, royalties, gifts, and the like. 
See Earnines. CF. prorrr. 


acerued income. Money earned but not yet re- 
ceived. 


accumulated income, \ncome that is retained in an 
account; esp., income that a trust has generated, 
but that has not yet been reinvested or distributed 
by the trustee. (Cases: Internal Revenue €4008. 
C.J.S. Internal Revenue § 446.) 


accumulated taxable income. The income of a cor- 
poration as adjusted for certain items (such as 
excess charitable contributions), less the dividends- 
paid deduction and the accumulated-earnings 
credit. @ It serves as the base upon which the 
accumulated-earnings tax is imposed, See accumu- 
lated-earnings tax inder tax. [Cases: Internal Reve- 
nue 3833.) 


active income. 1. Wages; salary. 2. Income from a 
trade or business. 


adjusted gross income, Gross income minus allow- 
thle deductions specified in the tax code. — Abbr. 
AGI. [Cases: Taxation €@979.] 


adjusted ordinary gross income. A corporation’s 
gross income less capital gains and certain ex- 
penses. @ The IRS uses this calculation to deter- 
mine whether a corporation is a personal holding 
company. If 60% or more of a corporation's AOGI 
consists of certain passive investment income, the 
company has met the test for personal-holding- 
company classification. IRC (26. USCA) 
§ 543(b). — Abbr. AOGI. See personal holding com- 
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under company. [Cases: Internal Revenue 
3853-3858. C.J.S. Internal Revenue §§ 383-385.] 


gate income. The combined income of a hus- 
band and wife who file a joint tax return. (Cases: 
Internal Revenue €°3566.1, 4481. C.J.S. Internal 
Revenue §§ 335, 366, 637.} ; 


blocked income. Money earned by a foreign taxpay- 


er but not subject to U.S. taxation because the 


poreign country prohibits changing the income 
into dollars. 


current income. Income that is due within the 
present accounting period. — Also termed current 
revenue. 


deferred income. Money received at a time later 
than when it was earned, such as a check received 
in January for commissions earned in November. 


disposable income. Income that may be spent or 
invested after payment of taxes and other primary 
obligations. — .\lso termed disposable earnings. 


distributable net income. The amount of distribu- 
tions from estates and trusts that the beneficiaries 
will have to include in income. (Cases: Internal 
Revenue ©3173, 4018. CJ.S. Internal Revenue 
§§ 66, 95, 439, 443-444, 452.) 


dividend income. The income resulting from a 
dividend distribution and subject to tax. [Cases: 
Internal Revenue €°3743-3774; Taxation €°988. 
C.J.S. Internal Revenue §§ 72, 389-391, 395; Taxa- 
tion § 1728.) 


earned income. Money derived from one’s own 
labor or active participation; earnings from ser- 
vices. Cf. unearned income (2). 


exempt income. Income that is not subject to in- 
come tax. (Cases: Internal Revenue 4045-4071; 
Taxation ©1048. C.J.S. Internal Revenue §§ 327, 
462-474, 670, 798; Taxation § 1736-1737] 


fixed income. Money received at a constant rate, 
such as a payment from a pension or annuity. 


gross income. Total income from all sources before 
deductions, exemptions, or other tax reductions. 
IRC (26 USCA) § 61. — Also termed gross earnings. 
(Cases: Taxation =979.} 


imputed income. The benefit one receives from the 
use of one’s own property, the performance of 
one's services, or the consumption of self-pro- 
duced goods and services. 


income in respect of a decedent. Income earned by 
a person, but not collected before death. © This 
income is included in the decedent's gross estate 
for estate-tax purposes. For income-tax purposes, 
it is taxed to the estate or, if the estate does not 
collect the income, it is taxed to the eventual 
recipient. —- Abbr. IRD. [Cases: Internal Revenue. 
4035-4039, Taxation ©°1024. C.J.S. Jnternal 
Revenue §§ 435-489, 457-461; Taxation 
§§ 1710-1712.) 

“tH a decedent has eamed Income that he or she had not 


received before death and was not to receive before 
death, such income is known — far Fedaetal Income Tax 
purposes —— as income in respect of a Y (1.0.0). 

arth nd ifthe decedent samed ten cr ba! x 
for work done before death but not payable until later, if 
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decedent was a cash method taxpayer (versus an accrual 
method senpage). et gamed but unpaid income would not 
properly be on the final Income tax retum filed for 
the decedent, for that taxable period ends with the date of 
death. Rather It is .A.D. that becomes taxable to the estate 
of the decedent.” John K. McNulty, Federal Estafe and Gift 
Taxation in a Nutshell 89 (Sth ed. 1994). 


investment income. See unearned incume. 


net income. Total income from all sources minus 
deductions, exemptions, and other tax reductions. 
@ Income tax is computed on net income. — Also 
termed net earnings. (Cases: Taxation 980. C_J.S. 
Taxation §§ 1715-1716.] 


net operating income. Income derived from operat- 
ing a business, after subtracting operating costs. 


nonoperating income. Business income derived 
frum investments rather than operations. 
operating intome. See ordinary income (1). 

ordinary income. 1. For business-tax purposes, 
earnings from the normal operations or activities 
of a business. — Also termed operating income 2. 
’ For individual income-tax purposes, income that is 
derived from sources such as wages, commissions, 
and interest (as opposed to income from capital 
gains). (Cases: Internal Revenue €>3230.i-3257; 
Taxation € 986, 996. C.J.S. Internal Revenue 
§§ 128-129, 131-145, 490-491; Taxation §§ 1724, 
1732-1733.] ; 


other income. Income not derived from an entity's 
principal business, such as earnings from divi- 
dends and interest. 


passive income. |..come derived from a business, 
rental, or other income-producing activity that the 
earner does not directly participate in or has no 
immediate control over. See rassive acriviry. Cf. 
portfolio income. 

ive investment income. Investment income that 
does not involve or require active participation, 
such as gross receipts from royalties, rental in- 


income averaging 


real income. Income adjusted to allow for inflation 
or deflation so that it reflects true purchasing 
powcr. 7 


_ regular income. Income that is received at fixed or 


specified intervals. ; 
split income. An equal division between spouses of 


. earnings reported on a joint tax return, allowing 


for equal tax treatment in community-property 
and common-law states. 


taxable income. Gross income minus all allowable 
deductions and exemptions. @ Taxable income is 
multiplied by the applicable tax rate to compute 
one’s tax liability. (Cases: Internal Revenue 
4529; Taxation €=980. C.J.S. Internal Revenue 
88 644-645; Taxation §§ 1715-1716.] 


unearned income. 1. Earnings from investments 
rather than labor. — Also termed investment income. 
2. Income received but not yet earned; money 
paid in advance. Cf. earned income. 


unrelated-business income. Tax. Gross income 
earned by a nonprofit corporation from activities 
unrelated to its nonprofit functions. ® A nonprofit 
corporation's income is tax-exempt only to the 
extent that it is produced by activities directly 
related to its nonprofit purpose. — Also termed 
unr lated-tusiness taxable income. IRC (26 USCA) 
§ 512(a)(3)(A). [Cases: Internal Revenue €—4068. 
C.J.S. Internal Revenue §§ 473-474.) 


“The [Internal Revenua) Service has justified the unrelated 
business Income tax as a means of preventing unfair com- 
petition between ciel and for-profit providers. Thus, 
part of the analysis of wnether Income from a business 
vane is rll ean business recor noone one ml 
the impact Sse Some rs ulring wheth- 
er the activity at issue ane Geteraly offered by commer: 
cial enterprise. The categorization of a business activity of 
an exempt organization as related or unrelated to the 
exempt purpose of the organization follows very few bright- 
line rules. Approaches to the question of exempt purposes 
within the context of unrelated business Income differ sub- 
stantially from those used In the context of the qualification 
of an entity for exempt status itself.” Barry R. Furrow et al., 
Health Law § 8-1, at 419 (2d ed. 2000). 


come, dividends, interest, annuities, and gains | income-and-expense declaration. Family law. In child- 
from the sale or exchange of sccuritics. IRC (26 support litigation, a document that contains infor- 
USA) § 1362(d). (Cases: Internal Revenue mation on a parent's income, assets, expenses, and 
S>38Y2.] : liabilities. — Also termed financial statement. 


personal income. The total income received by an | income approach. A method of appraising real prop- 
individual from all sources. erty based on capitalization of the income that the 


property is expected to generate. Cf. MARKET ar- 
PROAGH; GOST APpRoacH. (Cases: Taxation ¢°348(5).] 


income averaging. Tax. A method of computing tax by 
averaging a person’s current income with that of 
preceding years. (Cases: Internal Revenue 3092. 
C.J.S. Internal Revenue § 334.] 
“A distinct departure from the strict annual system of taxin 


portfolie income. Income not derived in the ordi- 
nary course of a trade or business, such as interest 
earned on savings, dividends, royalties, capital 
gains, or other investment sources. @ For tax pur- 
poses, losses on passive activities cannot be used to 
offset net portfolio income. Cf. passive income. 


prepaid income. Income received but not yet Income is the co of 6, allowed until 
earned. — Also termed deferred revenue. repeal by the 1986 T.RA.... [T]he rata at which the item 

3 ; , : was taxed was made to depond not only on the rates and 
previously taxed income. An S corporation's undis- level of income for that year, the yer's 
tributed taxable income taxed to the shareholders experience over the past four years. The item was (some- 


as of the last day of the corporation’s tax year. @ : riod. Especially for authors, actors, athletes, and other 
This income could usu. be withdrawn later by the fxpay 


shareholders without tax consequences. PTI has ply on 
been replaced by the accumulated adjustments pee Dead nthe 4 oat on 989 h 
account. — Abbr. PTI. ed. 1995). 


income-based plan 


income-based plan. See CHAPTER 13. 

income-basis method. A method of computing the 
rate of return on a security using the interest and 

- price paid rather than the face value. 

income beneficiary. See BENEFICIARY. 

income bond. See Bonp (3). : 

income exclusion. See EXCLUSION (1). 

income fund. See MUTUAL FUND. 

income in respect of a decedent. See tNCOME, 

income property. See PROPERTY. 

income-shifting. The practice of transferring income 
to a taxpayer in a lower tax bracket, such as a child, 
to reduce tax liability. © Often this is accomplished — 
by forming a Clifford trust. See Clifford trust under 
TRUST; hiddte tax under Tax. 

income statement. A statement of all the revenues, 
expenses, gains, and tosses that a business incurred 
during a given period.“— Also termed statement of 
income; profit-and-loss stalement; earnings report. Cf. wat- 
ANCE SHEET. 

” income stock. See sTock. 

income tax. See TAX. 

income-tax deficiency. See DEFICIENCY (2). 

income-tax return. See TAX RETURN. 

income-tax withholding. See wiTHHOLDING, 

income-withholding order. A court order providing 
for the withholding of a person's income by an 
employer, usu. to enforce a child-support order. — 
Also termed wage-withholding order; wage-assigument 
order; wage assignment. CE. ATTACHMENT OF WAGES. 

income yield, See CAPITALIZATION RATE. 

in commendam (in ke-men-dom). [Law Latin] Civil law. 
In trust. @ The phrase typically referred to property 
held in a limited partnership. See limited partnership 
under PARTNERSHIP, : 

in common. Shared equally with others, undivided 
into separately owned parts. — Also termed in cam- 
muni. See lenancy in common under TENANCY. 

in communi (in ke-myoo-n1). [Law Latin] In common. 

incommunicado (in-ke-myoo-ni-kah-doh), adj. [Span- 
ish] 1. Without any means of communication. 2. (Of 
a prisoner) having the right to communicate with 
only a few designated people. 

in communi forma (in ka-myoo-ni for-ma). [Law Latin] 
Hist. In common form; in general form rather than 
special form. — Also written in forma communi. 

incommutable (in-ke-myoot-o-bal), adj. (Of an offense) 
not capable of being commuted. See COMMUTATION. 

incompatibility, n. Conflict in personality and disposi- 
tion, usu. leading to the breakup of a marriage. ® 
Every state now recognizes some form of incompati- 
bility as a no-fault ground for divorce. See no-fault 
divorce under pivorce. Cf. IRRECONCILABLE DIFFER- 
ENCES; IRREPRIEVABLE BREAKDOWN OF THE MARRIAGE. 


Incompatibility Clause. The clause of the U.S. Consti- 
tution prohibiting a person from simultaneously 
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holding offices in both the executive and legislative 
branches of the federal government. U.S. Const. art. 
I, § 6, par. 2, cl. 2. 


incompetence, n. 1. The state or fact of being unable 


- or unqualified to do something <the dispute was 


over her alleged incompetence as a legal assistant>. 
2. mncomberency <the ‘court held that the affidavit 
was inadmissible because of the affiant’s incom- 
petence>. 


incompetency, 7. Lack of legal ability in some respect, 
esp. to stand tial or to testify <once the defense 
lawyer established her client’s incompetency, the 
client did not have to stand trial>. — Also termed 
tncompetence; mental incompetence. Cf. INCAPACITY. 
[Cases: Homicide 816; Witnesses C35. C.J.S. Wit- 
nesses §§ 87-88, 90, 92.] — incompetent, adj. 


incompetency hearing. See rare NEARING. 


incompetent, adj. 1. (Of a witness) unqualified to 
testify. (Cases: Witnesses €35. C.J.S. Witnesses 
§§ 87-88, 90, 92.) 2. (Of evidence) inadmissible. @ 
This sense is often criticized, as in the quotation 
below. (Cases: Evidence C?148. C.J.S. Evidence 
§§ 3-5, 197, 246-247.] 
“[incompetent] is constantly used foosely as ent to 
ined’ on any pal This use should oe avoided.” 


, A Students’ Textbook of the Law of 
Evidence 36 (1835), 


incompetent, n. See LEGALLY INCAPACITATED PERSON. 

incompetent evidence. See EVIDENCE. 

incomplete instrument. See IxstRUMENT 13). 

incompleteness rejection. See rkjECHION. 

incomplete transfer. See tRaNsFER. 

in computo (in kem-pyoo-toh). (Law Latin} Hist. In 
computation. 

inconclusive, adj. (Of evidence) not leading to a con- 
clusion or definite result. 

in confinio majoris aetatis (in kan-fin-ee-oh ma-jor-is 
ee-tay-tis). [Latin] Hist. Having nearly attained ma- 
Jjority. © A person that undertook an obligation in 
confinio majoris aetatis could be held liable despite the 


fact that the person pleaded minority status. See a. 
JORENNITATI PROXIMUS. CF, IN CONFINIO MINORIS AETATIS. 


in confinio minoris aetatis (in kan-fin-ee-oh mi-nor-is 
ee-tay-tis). [Latin] Hist. Having nearly attained mi- 
nority. Cf. IN CONFINIO MAJORIS AETATIS. 

in consequentiam (in kon-sa-kwen-shee-am). [Latin] 
Hist. As a consequence. . 

in consideratione inde (in kan-sid-a-ray-shee-oh-nee in- 
dee). [Law Latin] In consideration thereof. 

in consideratione legis (in kan-sid-a-ray-shee-oh-nee 
lee-jis). (Law Latin] 1. In consideration or contem- 
plation of law. 2. In abeyance. 


in consideratione praemissorum (in kon-sid-o-ray-shee- 
oh-nee pree-mi-sor-am). [Law Latin] In consider- 
ation of the premises: 


in consimili cas (in kan-sim-o-lt kay-s[y}oo). See cast 
CONSEMILL. 
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" inconsistent, adj. Lacking consistency; hot compatible 


with another fact. or claim <inconsistent  state- 
ment>.° ; ; ; 


inconsistent defense. See DEFENSE (1). 


inconsistent presumption. See con/licting presumption 
“under PRESUMPTION. oe: 


inconsistent statement. See prior inconsistent statement 
under SVATEMENT. 

in conspectu ejus (in kan-spek-t[y]oo ee-jas). [Law Lat: 
in] In his sight or view. 


in contemplation of death. See CONTEMPLATION OF 
DEATH. 


incontestability clause. Jnsurance. An insurance-policy 
provision (esp. found in a life-insurance poli M that 
prevents the insurer, after a specified period (usu. 
one or two years), from disputing the policy's validi- 
ty on the basis of fraud or mistake; a clause that bars 
all defenses except those reserved (usu. conditions 
and the payment of premiums). ® Most states re- 
quire that a life-insurance policy contain a clause 
making the policy incontestable after it has been in 
effect for a specified period, unless the insured does 
not pay premiums or violates policy conditions relat- 
ing to military service. Some states also require 
siinilar provisions in accident and sickness poli- 
cies. — Also termed noncontestability clause; incontest- 
able clause, uncontestable clause. Cf. CONTESTABILITY 
clause. (Cases: Insurance €°3121. C.j.S. Insurance 
§ 1636.] 


incontestability status. Trademarks. A classification of a 
wademark that meets certain criteria — including 
commercial use for five years after being placed on 
the Principal Register — as immune from legal 
challenge. @ Although incontestability does not cen- 
fer absolute immunity, it makes a challenge much 
more difficult. 37 USCA § 1065. Cf. pectaRATION OF 
use. [Cases: Trade Regulation €@252. C.].S. Trade- 
Marks, Trade-Names, and Unfair Competition § 199.) 


incontestable policy. See INSURANCE POLICY. 


incontinenti (in-kon-ti-nen-t), adv. [Law Latin] Imme- 
diately; without any interval or intermission. — Also 
spelled in continenti. 


incontrovertible-physical-facts doctrine. See riysical- 
FACTS RULE. 


imconvenience. See RULE OF INCONVENIENCE. 
inconvenient forum. See FORUM NON CONVENIENS. 


incorporamus aie orale Mary [Law Latin] Hist. 

We incorporate. @ This word indicated an intent to 
incorporate. 

“All the other methods therefore whereby corporations ex- 

ist, by common law, by prescription, and by act of partia- 

ment, are for the most part reducible to this of the king’s 

letters patent, or charter of Incorporation. The king's cre- 

ation may be performed by the words ‘creamus, erigimus, 

fundamus, . or the like.” 1 Willlam.Blackstone, 

Commentaries on the Laws of England 461 (1765). 


incorporate, vb. 1. To form a legal corporation <she 
incorporated the family business>. (Cases: Corpora- 
tions 1. CJ S. Corporations §§ 2, 4.] 2. To combine 
with something else <incorporate the exhibits into 
the agreement>. 3. To make the terms of another 
(esp. earlier) document part of a document by spe- 


Incorporator 


_ cific reference <the codicil incorporated the terms of 

- the will>; esp., to apply the provisions of the Bill of 
Rights to the states by interpreting the 14th Amend- 
ment’s Due Process Clause as encompassing those 
provisions. 


incorporation, n. 1. The formation of a legal corpora- 
tion. See ARTICLES OF INCORPORATION. [Cases: Corpora- 
tions 1. C.J.S. Corporations §§ 2, 4.] 2. Constitution- 
al law. The process of applying the provisions of the 
Bill of Rights to the states by interpreting the 14th 
Amendment's Due Process Clause as encompassing 
those provisions. @ In a variety of opinions since 
1897, the Supreme Court has incorporated the First, 
Fourth, Sixth, and Ninth Amendments into the 
Fourteenth Amendment's Due Process Clause. 
[Cases: Constitutional Law @°254.2. C.J.S. Constitu- 
tional Law § 951.] 


selective incorporation. Incorporation of certain 
provisions of the Bill of Rights. @ Justice Benjamin 
Cardozo, who served from 1932 to 1938, first 
advocated this approach. [Cases: Constitutional 
Law €°254.2. C.J.S. Constitutional Law § 951.) 


total incorporation. Incorporation of all of the Bill 
of Rights. @ Justice Hugo Black, who served on the 
U.S. Supreme Court from 1937 to 1971, first 
advocated this approach. (Cases: Constitutional 
Law @ 254.2. C.J.S. Constitutional Law § 951.) 


3. INCORPORATION BY REFERENCE. — incorporate, wh. 


incorporation by reference. 1. A method of making a 
secondary document part of a primary dgcoment by 
including in the primary document a statement that 
the secondary document should be treated as if it 
were contained within the primary one. @ With a 
contract, the document to be incorporated must be 
referred to and described in the contract in such a 

- way that the document's identity is clear beyond 
doubt. With a will, the rule applies only to clearly 
identified writings that existed when the testator 
signed the will. Unil. Probate Code § 2-510. Not all 
jurisdictions follow this rule for either contracts or 
wills. — Often shortened to incorporation. — Also 
termed adoption by reference. 2. Patents. The explicit 
inclusion in one patent application of information 
already conisined: in another document, such as 
another patent or patent application. @ Generally, 
the reference must be to a U.S. patent or application 
if the information is essential (1.e., the description, 
enabling disclosure, or best mode), but otherwise it 
may be to a foreign patent or a nonpatent publica- 
tion. Incorporation by reference is often used in a 
continuing application to cite the disclosure con- 
tained in a parent application. Cf. CRoss-REFERENCE. 
(Cases: Patents 99. C.J.S. Patents § 139.] 3. Patents. 
The inclusion in a patent claim of information from 
an_ external drawing or table. @ Incorporation by 
reference is a necessity doctrine, available when 
there is no other practical way to convey the infor- 
mation in words, and when it is more concise and 
clear to refer the examiner to the graphic element. 


incorporator. A person who takes part in the forma- 
tion of a corporation, usu. by executing the articles 
of incorporation. — Also termed corporator. 
pa 


“An ‘Incorporator’ must be sharply distinguished from a 
‘subscriber.’ The latter agrees to buy shares [n the corpora- 


in corpore 


tion; In other words, a subscriber is an Investor and partic 
pant in the venture. An ‘incorporator’ on the other hand 


serves the largely ceremonial or ministerial iS de- 
scribed In this section. At one time many states required 
that an also be a subscriber of shares; howev- 


ef, such requirement aj a to have disappeared in all 
states.” Robert W. Hamitton, Tha Law of Corporations in a 
Nutshall 34 (3d ed.’ 1991). 

in corpore (in kor-pa-ree). (Latin) In body or sub- 
stance; in a material thing or object. 

incorporeal (in-kor-por-ee-al), adj. Having a conceptu- 

al existence but no physical existence; iN TANGIILE 

<copyrights and patents are incorporeal property>. 
Cf. corporeal. — incorporeality, n. 


incorporeal chattel. See incorporenl property under 
PROPERTY. ; 

incorporeal hereditament. See HEREDITAMENT. 

incorporeal ownership. See OwNERSHIP. 

incorporeal possession. See :\.SESSION. 

_incorporeal property. See proreRTy. 

incorporeal right. See xicHT.” 

incerporeal thing. 1. See incorporeal property under 
PROPERTY, 2. THING. ‘ 

tn corporibus sed non in quantitatibus (in kor-por-a-bas 
sed non in kwon-ti-tay-ta-bas). (Law Latin] Hist. In 
separate and distinct api ae but not in thin 
estimated in quantities. © The phrase appeared in 
reference to the best of a decedent's movable prop- 
erty te which an heir had a right. This property 
typically included animals and equipment but not 
wine or grain because wine and grain were estimat- 
ed in quantities. : 

incorrigibility (in-kor-a-ja-bil-a-tee or in-kahr-), 1. 
Serious or persistent misbehavior by a child, making 
teformation by parental control impossible or un- 
likely. CR. juvenite beLinQuEeNcy. [Cases: Infants 
151, 156. C.].S. Infants §§ 31, 33, 35, 43-45, 
62.) — incorrigible, adj. 

incorrigible (in-kor-a-ja-bal or in-kahr-), adj. Incapable 
of being reformed; delinquent. 


incorrigible child. See ciLb. 


Incoterm (in[g]-koh-tarm). A standardized shipping 
term, defined by the international Chamber of Com- 
merce, that apportions the costs and liabilities of 
international shipping between buyers and sellers. 
See EX WORKS; COST, INSURANCE, AND FREIGHT; COST AND 
FREIGHT; COST, INSURANCE, AND FREIGHT; FREE ALONUSIDE 
SHIP; FREE CARRIER; FREE ON BOARD. [Cases: Shipping 
104. C.J.S. Shipping §§ 247-250, 252-254,] 


increase (in-krees), n. 1. The extent of growth or 


enlargement. 2. Archaic. The produce of land or the | 


offspring of human beings or animals. — increase 
Gakeeash vb. . 
increase, costs of, See COSTS OF INCREASE. 


increased-risk-of-harm doctrine. See LOSS-OF-CHANCE 
DOCTRINE. 

increment (in[g]-kra-mant), ». A unit of increase in 
quantity or value. — incremental, adj. 


unearned increment. An increase in the value of 
real property due to population growth. 
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incremental cash flow. See casi FLow. 

incrementum (in-kra-men-tem). [Latin] Hist. Increase. 
® This term appeared in various phrases, such as 
costs de incremento (“costs of increase”). See costs OF 
INCREASE. : 

increscitur (in-kres-i-tar). See ADDITUR. | 

incriminate (in-krim-o-nayt), vb. 1. To charge (some- 
one) with a crime <the witness incriminated the 
murder suspect>. 2. To identify (oneself or another) 
as being involved in the commission of a crime or 
other wrongdoing <the defendant incriminated an 

- accomplice>. — Also termed criminate. — incrimina- 
tory, adj. 

incriminating, adj. Demonstrating or indicating in- 
volvement in criminal activity <incriminating evi- 
dence>. ; 

incriminating admission. See ADMISSION (1). 

incriminating circumstance. See CIRCUMSTANCE. 

incriminating evidence. See EVIDENCE. 

incriminating statement. See staTEMENT. 

incrimination. 1. The act of charging someone with a 
crime. 2. The act of involving someone in a 
crime. — Also termed crimination. See sEL¥-INCRIMINA- 
TION. 

incroach, vb. Archaic. See ENCROACH. 

incroachment. Archaic. See ENCROACHMENT. - 

in cujus rei testimonium (in kyoo-jos ree-1 tes-ta-moh- 
nee-om). [Law Latin] Hist. In witness whereof. © 
These words were used to conclude deeds. The 
modern phrasing of the testimonium clause in deeds 
and other instruments — beginning with in witness 
whercof — is a loan translation of the Latin. 


inculpatae tutelae moderatio, See MIDERAMEN INCULPATAE 
TUTELAE. 

inculpate (in-kal-payt or in-kel-payt), vb. 1. To accuse. 
2. To implicate (oneself or another) in a crime or 
other wrongdoing; INCRIMINATE. — inculpation, n. — 
inculpatory (in-kol-pe-tor-ee), adj. 

inculpatory evidence. See EVIDENCE. 

incumbent paper es sere n. One who holds an Sages 

t, esp. a politi one. — incumbent, adj. — 

(Seseabeney, n. 

incumbrance. See ENCUMBRANCE, 

incur, vd. To suffer or bring on oneself (a liability or 
expense). — incurrence, n. — incurrable, adj. 

incurramentum (in-ko-ra-men-tam). [fr. Latin iz 
“upon” + currere “to run") Hist. The incurring of a 
fine or penalty. saat 

incurred risk. See ASSUMPTION OF THE RISK (2). 

in cursu diligentiae (in kar-s[y]oo dil-o-jen-shee-ce). 
[Law Latin] Hist. In the course of doing diligence — 
Le., executing a judgment. 

in cursu  rebellionis (in kar-s[y}oo ri-bel-ee-oh-nis). 
(Law Latin) Hist. In the course of rebellion. 


“In cursu rebelfionia .... All persons formi 
ed ag in rabailion tha Crown fabio Ricergt 
tha hom: for non ; 


| 
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put to death with impunity; and lost ail thelr legal privileges. 
the denunciation remained unrelaxed for year and day 
(which was the time known as the cursus rebellionis), the 
rebel was esteemed civiliter mortuus, and his heritage re- 
verted to the superior .... Denunclation for civil obligation 
and its consequences were in effect abolished by the Act 
20 Geo. Il. c. 50." John Trayner, Trayner’s Latin Maxims 257 

(4th ed. 1894). : 
in custedia legis (in ke-stoh-dee-a lee-jis). [Latin] In 
the custody of the law <the debtor's automobile was 
in custodia legis after being seized by the sheriff>. © 
The phrase is traditionally used in reference to 
property taken into the court's charge during pend- 
ing litigation over it. — Also termed in legal aaa 
(Cases: Attachment ¢@64; Execution 55; Garnish- 
ment 58. C.J.S. Atachment § 60; Execulions § 56.] 


in damno vitando (in dam-noh vi-tan-doh). [Latin] 
Hist. In endeavoring to avoid damage (or injury). — 
Sometimes shortened to DAMNO VITANDO. 


inde (in-dee), adv. {Latin} Hist. Thence; thereof. @ This 
word appeared in several Latin phrases, such as quod 
eat inde sine die (“that he go thence without day”). 


indebitatus (in-deb-i-tay-tas), p.pl. [Law Latin] Indebt- 
ed. See NUNQUAM INDEBITATUS. 


indebitatus assumpsit (in-deb-i-tay-tes 9-som(p)-sit). 
See aSsUMPsIT. 


indebiti solutio (in-deb-i-t:_sa-I[y]oo-shee-oh). [Latin] 
Roman & Scots law. Payment of what is not owed. @ 
Money paid under the mistaken belief that it was 
owed could be recovered by condictio indebili. See 
cundictio indebiti under CONDICTIO. 
“indebiti Solutio — When a person has paid in error what 
he was not bound to pay the law lays upon the person who 
“has received payment a duty of tion.... Payment 
(solutio) includes any performance whereby one per has 
been enriched at the expense of another. Usually it will ba 
the handing over of money or of soma other thing, but it 
may also consist in riots a new llability or in dis- 
eraraing on existing liability.” A.W. Lee, The Elements of 
Roman w 37-74 th ed. 1956). 
indebitum (in-deb-i-tam), n. & adj. Roman law. A debt 
that in fact is not owed. © Money paid for a nonexis- 
tent debt could be recovered by the action condictin 
indebiti. CE. newrrem. 
“A conditional debt if paid could be recovered as an 
indebitum, 80 long as.the condition was outstanding.” W.W. 
ror la A Manual of Roman Private Law 255 (2d ed 
indebtedness (in-det-id-nis). 1. The condition or state 
of owing money. 2. Something owed; a debt. 


indecency, ». The state or condition of being outra- 

gcously offensive, esp. in a vulgar or sexual way. ® 

Unlike obscene material, indecent speech is protect- 

ed under the First Amendment. Cf. onscenrry. 

[Cases: Obscenity 1. CJ.S. Obscenity §§ 1-8.] — 
- indecent, adj. a 

“Obscenity is that which Is offensive to chastity. indecency 

is often ih with the same meaning, but may also Include 

anything which is o usly lusting, These were not 

the names of common-law crimes, but were words used in 

describing or identifying certaln deeds which were.” Rollin 

Mm Perkine & Ronald N. Boyce, Criminal Law 471 (3d ed. 


indecent advertising. 1. Signs, broadcasts, or other 
forms of communication that use grossly objection- 
able words, symbols, pictures, or the like to sell or 
promote goods, services, events, etc. 2. Archaic. In 
some jurisclictions, the statutory offense of advertis- 


indemnify 


ing the sale of abortifacients and (formerly) contra- 
ceptives, 


indecent assault. See sexual assault (2) under ASSAULT. 


indecent exhibition. The act of publicly displaying or 
offering for sale something (such as a photograph or 
book) that is outrageously offensive, esp. in a vulgar 
or sexual way. [Cases: Obscenity 6-7. C.J.S. Ob- 
scenity §§ 1-8, 12-16.] 


indecent exposure. An offensive display of one’s body 
in public, esp. of the genitals. — Also termed exposure 
of person. Cf. LewpNess; osscenity. [Cases: Obscenity 
$3. C.J.S. Obscenity §§ 9-10.) 
“Indecent exposure of the person to public view Is also a 
common-law misdemeanor. Blackstone did not deal with it 
separately. ‘The last offense which | shall mention,’ he sald, 
‘more immediately against boi a and morality, and cogni- 
zable by the temporal courts, Is that of open and notorious 
lewdness; either by frequenting houses of ill fame, which Is 
an indictable offense; or by some grossly scandalous and 
pus Indecency, for which the punishment Is by fine and 
mprisonment.’ In other words te indecency was exclu- 
sively under the jurisdiction of the ecclesiastical court but 
ublic Indecency of an extreme nature was Indictable." 
ollin M, Perkins & Ronald N. Boyce, Criminal Law 473 (3d 
ed. 1882) ( uoting 4 Willlam Blackstone, Commentaries on 
the Laws of England 64 (1769)). 
indecent liberties. Improper behavior, usu. toward a 
child, esp. of a sexual nature. [Cases: Infants 13. 
CJS. Pajants §§ 5, 92-93, 95-98. ] 
indecimable (in-des-9-mo-bal), adj. Hist. Not titheable; 
not liable for tithes. 


indefeasible (in-da-feez-a-bal), adj. (Of a claim or 
right) not vulnerable to being defeated, revoked, or 
lost <an indefeasible estate>. 

indefeasit.le remainder. See REMAINDER. 


indefeasibly vested remainder. See indefeasible remain- 
der under REMAINDER. 

indefensus (in-da-fen-sas), n. [Latin “undefended” Ro- 
wan law. A person who fails to make a defense or 
plea to an action. @ The term later acquired a similar 
meaning in English law. 


indefinite detainee. See NONREMOVABLE INMATE. 

indefinite failure of issue. See FAUL_URE OF ISSUE. 

indefinite payment. See PAYMENT. 

indefinite postponement. See postpone indefinitely un- 
der Posrrone. : 

indefinite sentence. See indelerminate sentence under 
SENTENCE, : 

indefinite sentencing. See INDETERMINATE SENTENCING, 


in Dei nomine (in dee-t nahm-a-nee). [Latin] Hist. In 
the name of God. @ This was the opening phrase of 
certain writs. 

in delicto (in da-lik-toh). [Latin] In fault. See «x PARI 
pELicre, Ch ex DELICTO (D. 


indemnification (in-dem-na-fi-kay-shan), . 1. The ac- 
tion of compensating for loss or damage sustained. 
2. The compensation so made. [Cases: Indemnity 
¢>20.] — indemnificatory, adj. 


indemnifier. See InDEMNITOR. 


indemnify (in-dem-no-fi), vb. 1. To reimburse (anoth- 
er) for a loss suffered because of a third party's or 


indemnis 


one’s own act or default. (Cases: Indemnity 
@=20-84.] 2. To promise to reimburse (another) for 
such a loss. [Cases: Indemnity €°25.] 3. To give 
(another) security against such. a loss. — indemnifi- 


. 


able, adj. . : 
indemnis (in-dem-nis), adj. [Latin] Hist. Free from loss 
or damage; harmless... 
indemnitee (in-dem-no-tee). One who receives indem- 
_ nity from another. [Cases: Indemnity 31(3), 33, 
63.] ; 


indemnitor (in-dem-na-ter or -tor). One who indemni- 
fies another. — Also termed indemnifier. (Cases: In- 
demnity €31(3), 33, 63.] 


indemnity (in-dem-no-tee), n. 1. A duty to make good 
any loss, damage, or Jiability oa another. 
[Cases: Indemnity 20, 25, 50-61.] 2. The right of 
an injured party to claim reimbursement for its loss, 
damage, or liability from a person who has such a 
duty. 3. Reimbursement or ie Sarat for loss, 
damage, or liability in tort; esp., the right of a party 
who is secondarily liable to recover from the party 
who is primarily hable for reimbursement of expen- 
ditures paid to a third party for injuries resulting 
from a violation of a common-law duty. Cf. conrri- 
BUTION. — indemnitory, adj. 
double indemnity. The payment of twice the basic 
benefit in the event of a specified loss, esp. as in an 
insurance contract requiring the insurer to pay 
twice the policy’s face amount in the case of acci- 
dental death. [Cases: Insurance 92599. C.J.S. In- 
surance §§ 1094, 1096, 1170-1171.) 
indemnity against liability. A right to indemnity 
that arises on the indemnitor’s default, regardless 
of whether the indemnitee has suffered a loss. 
(Cases: Indemnity €=31(4), 42.] 


“Indemnity against Liability — Where the indemnity is 
against bility, the caine of action Is complete and the 


seeks to recover, Thus, under such a contract, a cause of 
action accrues to the Indemnitee on the oda 
judgment him, and he may recover from the 

nitor proof of payment of the judgment.” 42 C.J.S. 
Indemnity § 22 (1991). 


indemnity bond. See Bonp (2). 


indemnity clause. A contractual provision in which 
one party agrees to answer for any specified or 

pets Hara ability or harm that the other party 

might incur. — Also termed hold-harmless clause; save- 
harmless clause. Cf. EXEMPTION CLAUSE. [Cases: Indem- 
nity 25, $1(4).] f 

indemnity contract. See CONTRACT. 

indemnity insurance. See first-party insurance under 1N- 
SURANCE. . 

indemnity land. 1. Public land granted to a railroad 
company to help defray the cost of constructing a 
right-of-way. @ This land indemnifies a railroad com- 
pany for land given in a previous grant but since 
rendered unavailable for railroad use by a disposi- 
tion or reservation made after the gl on grant. 
(Cases: Public Lands €°70. CJS. Public Lands 
§§ 119, 123, 128.] 2. Federally owned land granted 
to a state to replace previously granted land that has 
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since been rendered unavailable for the state's 
use. — Also termed place land. 


indemnity mortgage. See deed of trust under peep. 


indemnity principle. Insurance. The doctrine that an 
insurance policy should not confer a benefit greater 
in value than the loss suffered by the insured. 
(Cases: Insurance €@2104.] : 


indenization (in-den-i-zay-shan), n. See nENIZATION. 


indent, n. 1. Hist. An indented certificate of indebtecd- 
ness issued by the U.S. government or a state gov- 
ernment in the late 18th or early 19th century. 2. A 
contract or deed in writing. 


indent (in-dent), vb. Hist. 1. To cut in a serrated or 
wavy line; esp., to sever (an instrument) along a 
serrated line to create multiple copies, each fitting 
into the angles of the other. See CHIROGRAPH; INDEN- 
TURE (1). 

to be regularly say copies of 8 go thors pateer 
as as there are ; 

crete a? Ea } 


made were denominated sy: ha by the cvanonists; and 
with us chirographa, or hand-writings; the word ciro- 


graphum or cyrographum being usually that which Is divid- 
ed In making the indenture oe 2 Willlam Blackstona, 
Commentaries on the Laws of England 295-96 (1766). 


2. To agree by contract; to bind oneself. 3. To bind 
(a person) by contract. 


indented deed. See iNDENTURE (). 


indenture (in-den-char), x. 1. A formal written instru- 
ment made by two or more parties with different 
interests, traditionally having the edges serrated, or 
indented, in a zigzag fashion to reduce the possibility 
of forgery and to distinguish it from a deed poll. — 
Also termed indented deed. Cf. deed poll under prev. 
[Cases: Deeds 3. C.J.S. Deeds §§ 1-8.) 2. A deed or 
elaborate contract signed by two or more parties. 
“The distinction between a deed poll and an indenture is no 
longer bi aapboul since 8 & 9 Vict. o. 108, § 5. Formerly a 
deed mi By Se Dany DS ORY ce eNO ON 5 

a deed made between or more parties was copled 


each on the same parchment, and the co; cut apart with 
Indented edges, so as to enable them ote idertiied by 


fitting the parts tog deeds were called inden- 
phic dl pels As athlete Mirah vp 4 
effect of an indenture to a Poparns be such.” 
et Bk he Law of Contract 84 
(Arthur L. Corbin ed., Sd ed. 1919). 

a was a deed with the top of the mt 


then severed by cutting it with an Irregular edge; the two 
thus formed two separate deeds 


was only one , Which at the had been polled, or 

Shovel even” Feocen M oes NLP. Ruoeon A 

Manual of the Law of Real Prope 129 (6th ed. 1993). 
corporate indenture. A document containing the 
terms and conditions governing the issuance of 
debt securities, such as bonds or debentures. 
[Cases: Corporations €>471. C.J.S. Corporations 
§ 667.) 


debenture indenture. See DEBEN' TURE INDENTURE. 


trust indenture. 1. A document containing the 
terms and conditions governing a trustee's con- 
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duct and the trust beneficiaries’ rights. — Also 
termed indenture of trust. [Cases: Trusts €°19-29. 
CJS. Trover and Conversion §§ 16, 35-50, 69.] 2. 
See deed of trust under peep. 


8. Hist. A contract by which an apprentice or other 
person, such as a servant, is bound to a master, usu. 
for a term of years or other limited period. — 
indentured, adj. 


indentured servant. See SERVANT. 


indenture of a fine. Hist. A document engrossed by 
the chirographer of fines to reflect penalties assessed 
by the court. ®© The chirographer prepared inden- 
tures in duplicate on the same piece of parchment, 
then split the parchment along an indented line 
through a word, sentence, or drawing placed on the 
parchment to help ensure its authenticity. See cH1- 
ROGRAPHER OF FINES. 


indenture of trust. See ‘trust indenture under INDEN- 
TURE. 


indenture trustee. See 1RUSTEE (1). 


independence, n. The state or quality of being inde- 
pendent; esp., a country's freedom to manage all its 
affairs, whether external or internal, without control 
by other countries. 


independent, «adj. 1. Not subject to the contro! or 
influence of another <independent investigation>. 
2. Not associated with another (often larger) entity 
<an independent subsidiary>. 3. Not dependent or 
contingent on something else <an independent per- 
son>. 


independent adjuster. See anjusrer. 


independent adoption. See private adoption under 
ADOPTION. 


independent advice. Counsel that is impartial and not 
given to further the interests of the person giving it. 
@ Whether a testator or donor received independent 
advice before making a disposition is often an im- 
portant issue in an undue-influence challenge to the 
property disposition. — Also termed proper indepen- 
deni advice. 

independent agency. See AGENCY (3). 

independent agent. See AGENT (2). 

independent audit. See aunrr. 

independent claim. See PATENT CLAIM. 


independent conception. See INDEPENDENT DEVELOP- 
MENT. ; 


independent contract. See Con TRACT. 


independent contractor. One who is entrusted to un- 
dertake a specilic project but who is left free to do 
the assigned work and to choose the method for 
accomplishing it. @ It docs not matter whether the 
work ts done for pay or gratuitously. Unlike an 
employee, an independent contractor who commits 
a wrong while carrying out the work does not create 
liability for the one who did the hiring. — Also 
termed contract labor. Cf. empoyvee. [Cases: Master 
and Servant 5. C.J.S. Enployer-Employee Relation- 
ship §§ 13-20, 34.) 


independent counsel. See COUNSEL. 


independent-significance doctrine 


independent covenant. See COVENANT (1). 


independent creation. Copyright. A defense asserting 
that a later work is not a derivative of an allegedly. 
infringed work, but is a product of coincidentally 
‘ parallel labor. [Cases: Copyrights and Intellectual - 
Property €75. C.J.S. Copyrights and Intellectual Prop- 
erty §§ 43-44, 62.) 


independent development. Intellectual property. A de- - 
fense against an industrial-espionage charge wherein 
the user shows that the property was independently 
discovered or ponceneel ® Trademarks, symbols, 
inventions, and other types of intellectual property 
are all subject to independent development. — Also 
termed independent conception. 


independent executor. See EXECUTOR. 
independent force. See FORCE. 


independent intervening cause. See intervening cause 
under CAUSE (1). 


independent invention. See INVENTION. 


independent investigation committee. See SPECIAL LITI- 
GATION COMMITTEE. 
independent-living program. Family law. A training 
course designed to enable foster children who are 
near the age of majority to leave the foster-care 
system and manage their own affairs as adults. © 
Independent living bh provide education, 
training, and financial and employment counseling. 
They also help many foster youth in locating suitable 
post-foster-care housing. Permanency planning or- 
ders or case plans can — but are not required to — 
rovide for independent living as a goal for a child 
in long-term foster care and describe how it is.to be 
accomplished. See AGING-OUT; PERMANENCY PLAN. 


independent medical examination. An assessment of 

- a person’s physical condition and health that is made 
by an impartial healthcare professional, usu. a physi- 
cian. — Abbr. IME. 


independent mental evaluation. An assessment of a 
person's mental and emotional condition that is 
made by an impartial mental-health professional, 
such as a psychologist or psychiatrist. — Abbr. IME. 
Cf. PSYCHIATRIC EXAMINATION. 


independent personal representative. See personal rep- 
resentative under REPRESENTATIVE. 


independent probate. See informal probate under PRo- 
BATE. 


independent promise. See unconditional promise under 
PROMISE. 

independent regulatory agency. See independent agency 
under AGENCY (3). 


independent regulatory commission. See independent 
agency under AGENCY (3), 


independent-significance doctrine. Wills & estates. 
The principle that effect will be given to a testator’s 
disposition that is not done solely to avoid the rc- 
uirements of a will. © An example is a will provision 
that gives the contents of the testator's safe-deposit 
box to his niece. Because the safe-deposit box has 
utility (“significance”) independent of the will, the 
giftyof its contents at the testator’s death is valid. 


independent-source rule 


independent-source rule. Criminal procedure. The rule 
providing — as an exception to the fruit-of-the- 
poisonous-tree doctrine — that evidence obtained by 
illegal means may nonetheless be admissible if that 
evidence is also obtained by legal means unrelated to 
‘the original illegal conduct. See FRUrr-oF-TiE-POISON- 
OUS-TREE DOCTRINE. Cf INEVETABLE-DISCOVERY RULE. 
(Cases: Criminal Law €394.1(3). C.J.S. Criminal Law 
§§ 771, 773-775.) 


independent state. See SOVEREIGN STATE. 

independent union. See union. 

indestructible trust. See 1Rusy. 

indeterminate, adj. Not definite; not distinct or pre- 
cise. 


indeterminate bond. See BOND (3). 


indeterminate conditional release. A release from 
prison granted once the prisoner fulfills certain con- 
ditions. © The release can be revoked if the prisoner 
breaches other conditions. [Cases: Prisons 15(6). 
C.J.S. Prisons and Rights of Prisoners § 154.) 

indeterminate damages, See discretionary damages un- 
der DAMAGES. 


indeterminate obligation. See oBLiGation. 
indeterminate sentence. See SENTENCE. 


indeterminate sentencing. The practice of not impos- 
ing a definite term of confinement. but instead pre- 
scribing a range for the minimum und maximum 
term, leaving the precise term to be fixed in some 
other way, usu. based on the prisoner's conduct and 
apparent rehabilitation while incarcerated. — Also 
termed indefinite sentencing. See indeterminate sentence 
under sentence. (Cases: Sentencing and Punishment 
1124.) 


in detrimentum animi (in de-tra-men-tam an-a-mi). 
(Latin) Hist. ‘To the injury of the soul. @ The phrase 
appeared in reference to the ground upon which a 
person was prohikited from questioning a legal doc- 
ument that the person had sworn to never question. 


index, n. 1. An alphabetized listing of the topics or 
other items included in a single book or document, 
or in a series of volumes, usu. found at the end of 
the book, document, or series <index of authori- 
ties>. 


‘or index. An index, usu. kept in the 
county recorder’s office, alphabetically listing by 
grantee the volume and page number of the 
grantee’s recorded property transactions. @ In 
some jurisdictions, the grantee-grantor index is 
combined with the grantor-grantee index. [Cases: 
Records 8. C.].S. Records §§ 15-16.) 


grantor-grantee index. An index, usu. kept in the 
county recorder's office, alphabetically jisting by 
grantor the volume and page number of the 
grantor's recorded property transactions. [Cases: 
Records 8, Vendor and Purchaser 231. C.J.S. 
Records 38 15-16; Vendor and Purchaser § 496.) 


tract index. An index, usu. kept in the county 
recorder's office, listing, by location of each parcel 
of land, the volume and page number of the 
recorded property transactions affecting the par- 
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cel. [Cases: Records 8; Vendor and Purchaser 
€231. CJ.S. Records §§ 15-16; Vendor and Pur- 
chaser § 496.) . 


2. A number, usu. expressed in the form of a 
percentage or ratio, that indicates or measures a 
series of observations, esp. those involving a market 
or the economy <cost-of-living index> <stock in- 
dex>. 


advance-decline index. A stock-market indicator 
showing the cumulative net difference between 
stock-price advances and declines. 


index animi sermo (in-deks an-a-mi ser-moh). [Latin] 
Speech is the index of the mind. @ This maxim 
supports the concept that the language of a statute 
or instrument is the best guide to the drafter's 
intent. 


indexation. See iNDENING. 
index crime. See index offense under OFFENSE (2). 
index fund. See MUTUAL FUND. 


indexing. 1. The practice or method of adjusting 
wages, pension benefits, insurance, or other types of 
payments to compensate for inflation. 2. The prac- 
tice of investing funds to track or mirror an index of 
securities. — Also termed indexation. 


index lease. See LEASE. 


index of authorities. An alphabetical list of authorities 
cited in a book or brief, usu. with subcategories for 
cases, statutes, and treatises. — Also termed table of 
authorities; table of cases. (Cases: Appeal and Error 
756. CJS. Appeal and Error $§ 607-608, 
616-618.] 


index offense. See OFFENSE (). 


Index of Patents. An annual two-part publication of 
the U.S. Patent and Trademark Office, containing 
the year’s List of Patentees (Part 1) and Index to 
Subjects of Inventions (Part II), arranged by class 
a subclass. 


Index of Trademarks. An annual publication of the 
U.S. Patent and Trademark Office, listing all trade- 
marks registered in a given year. 


Index to the U.S. Patent Classification System. An 
entry-level aid to using the Patent Office's classifica- 
tion system, comprising an estimated 65,000 com- 
mon terms and phrases and referring each entry to 
a class and subclass within the system. 


Indian child. Under the Indian Child Welfare Act. 
any unmarried person under the age of 18 who 
either is a member of an Indian tribe or is both 
eligible for membership in an Indian tribe and the 
biological child of a member of an Indian tribe. See 
INDIAN CHILD WELFARE ACT. 


Indian Child Welfare Act. A federal act that governs 
child-custody proceedings — including foster-care 
placement, preadoptive placement, adoptive place- 
ment, and termination of parental rights — in cases 
involving a child of American Indian descent. 25 
USCA §8§ 1911 et seq. © Congress enacted the Act to 
help protect the best interests of Indian children, to 
promote the stability and security of Indjan tribes 
and families, and to counteract the disproportionate 
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foster-care placement and adoption of Indian chil- 

dren by non-Indians. The Act provides minimum 
. federal standards for removing Indian children from 

their families and. for placing them in foster or 

adoptive homes that will provide an environment 

reflecting the values of the Indian. culture. The Act 

has an important jurisdictional feature: in a custody 
dispute involving an Indian child who resides in or 
is domiciled within an Indian reservation, the tribe 
and its tribal courts have exclusive jurisdiction. And 
in a custody dispute involving an Indian child who 
lives off a reservation, upon petition, any state court 
should usu. defer and transfer the case to the tribal 
court unless a party demonstrates good cause to the 
contrary. — Abbr. ICWA. 


Indian Claims Commission. A federal agency — dis- 
solved in 1978 — that adjudicated claims brought by 
American Indians, a tribe, or another identifiable 
group of Indians against the United States. @ The 
re Court of Federal Claims currently hears these 
claims. 


Indian country. 1. The land within the borders of all 
Indian reservations, the land occupied by an Indian 
community (whether or not located within a recog- 
nized reservation), and any land held in trust by the 
United States but beneficially owned by an Indian or 
tribe. See INDIAN LAND. 2. Hist. Any region (esp. 
during the U.S. westward migration) where a person 
was likely to encounter Indians. 


Indian gambling. See camBLixe. 
Indian land. Land owned by the United States but 
held in trust for and used by American Indians. — 


Also termed Indian tribal pee, Cf. TRIBAL LAND. 
(Cases: Indians 9. C.].S. Indians § 67.] 


Indian law. See NATIVE AMERICAN LAW. 


Indian reservation. An area that the federal govern- 
ment has designated for use by an American Indian 
tribe, where the uibe generally settles and estab- 
lishes a tribal government. [Cases: Indians 12. 
C.J.S. Indians §§ 72-74, 79-80.] 


Indian Territory. A former U.S. territory — now a 
part of the state of Oklahoma — to which the 
Cherokee, Choctaw, Chickasaw, Creek, and Semi- 
nole tribes were forcibly moved between 1830 and 
1843. @ In the late 19th century, most of this territo- 
ry was ceded to the United States, and in 1907 the 
greater part of it became the State of Oklahoma. 


Indian title. A right of occupancy that the federal 
vernment grants to an American Indian tribe 
ased on the tribe’s immemorial possession of the 
area. ® Congress does not recognize tribal ownership 
of the land, only possession. A tribe or nation must 
actually, exclusively, and continuously use the prop- 
erty to establish that it is the ancestral home. An 
individual may claim Indian title by showing that the 
individual or his or her lineal ancestors continuously 
occupied a parcel of land, as individuals, before the 
land was closed to settlers. — Also termed aboriginal 
tile; right of occupancy. Cf. aboriginal title (1) under T1- 
“VLE (2). 


Indian tribal property. See invIAN LAND. 


Indian tribe. A group, band, nation, or other orga- 
nized group of indigenous American people, includ- 


indiclum 


ing any Alaskan native village, that is recognized as 
eligible for the special programs and services provic- 
ed by the U.S. government because of Indian status 
(42 USCA § 9601(36));.esp., any such group having 
a federally recognized governing body that carries 
out substantial governmental duties and powers over 
. an area (42 USCA § 300f(14); 40 CFR § 146.3). eA 
tribe may be identified in various ways, esp. by past 
dealings with other tribes or with the federal, state, 
or local government, or by recognition in historical 
records. [Cases: Indians @1-2. C.J.S. Indians 
§§ 2-4, 23-29, 38-39, 94, 130, 156.] 
“The Indian tribe [s the fundamental unit of Indian Law; in its 
absence there is no occasion for the law to operate. Yat 
there is no all-purpose definition of an Indian tribe. A group 
of Indians may qualify as a tribe for the purpose of one 
statute or federal program, but ities to qualify for others. 


Definitions must a be with extreme caution.” 
Willlam C. Canby Jr., an Indian Law in a Nutshell 3-4 


(2d ed. 1988). 


indicare (in-di-kair-ee), vb. [Latin] 1. Roman law. To 


accuse (someone) of a crime; to provide evidence 
against someone. 2. Civil law. To show or discover. 3. 
Civil law. To fix or tell the price of a thing. See tno1- 
CIUM. 


indicator. Securities. An average or index that shows 


enough of a correlation to market trends or econom- 
ic conditions that it can help analyze market per- 
formance. ; 


coincident indicator. An economic or market-activi- 
ty index or indicator that shows changing trends 
near the same time that overall conditions begin to 
change. 


economic indicator. See ECONOMIC INDICATOR. 


ing indicator. 1. An index that indicates a 
major stock-market change sometime after the 
change occurs. 2. Sce lagging economic indicator 
under ECONOMIC INDICATOR. 


leading indicator. 1. A quantifiable index that pre- 
dicts a major stock-market change. 2. See leading 
economic indicator under ECONOMIC INDICATOR. 


indicavit (in-di-kay-vit). (Law Latin “he has indicat- 


ed”) Hist. A writ of prohibition by which a church 
patron removes to a common-law court an ecclesias- 
tical-court action between two clerics who dispute 
each other's right to a benefice. © The writ was long 
available — nominally up to the 20th century — 
under the 1306 statute De Conjunctim Feoffatis (34 
Edw. I). Actions concerning clerics’ rights to a bene- 
fice were usu. tried in ecclesiastical courts, but they 
could be removed to a common-law court if the 
action involved a church patron in some way, as 
when one cleric was appointed by a certain patron 
and the other cleric was appointed by another pa- 
tron. Cf apvowson. 


indicia (in-dish-ce-a), n. pl. 1. Raman law. Evidence. 2. 


(.) Signs; indications <the purchase receipts are 
indicia of ownership>. 


indicia of title. A document that evidences ovrety 


of personal or real property. [Cases: Property $9. 
C.J.S. Property §§ 35-37.] 


indicium (jn-dish-ec-am), n. [Latin] Roman law. 1. The 


act of providing evidence against an accused. 2. The 
act of promising recompense for a certain service. 3. 


Indict 


A sign or mark; esp., something used as a type of 
proof. See inpicarg. 


indict (in-dit), vb. To charge (a person) with a crime 


by formal legal process, esp. by grand-jury presenta- 


tion, — Also formerly spelled endite; indite. 


indictable misdemeanor. See serious misdemeanor un- 
cler MISDEMEANOR. 


indictable offense. See OFFENSE (1). 


indictee (in-di-tee). A person who has been indicted; 
one officially charged with a crime. 


indictio (in-dik-shee-oh), n. [Latin] 1. Roman law. An 
imperial proclamation establishing a 15-year period 
for the reassessment of property values for tax pur- 
ses. @ Indictio also referred to the 15-year cycle 
itself. 2. A declaration: or proclamation, such as a 
declaration of war (ndictio belli). 3. An indictment. Pl. 
indictiones (in-dik-shee-oh-neez). 


indictment (in-dit-mant), n. 1. The formal written 
accusation of a crime, made by a grand jury and 
presented to a court for prosefution agains the 
accused person. See Fed. R. Crim. P. 7. [Cases: 
Indictment and Information 17. C.J.S. Indictments 
and Informations § 28.] 2. The act or process of 
preparing or bringing forward such a formal written 
accusation. Cf. INFORMATION; PRESENTMENT (2). 


barebones indictment. An indictment that cites only 
the language of the statute allegedly violaied; an 
indictment that does not provide a Factual state- 
ment. 


Bhd ig ps oon pos bones aaceey pein d 
uage’ is common, and sn 
ble pea, ton eas tie statute sets forth fully, d , and 
expressly all essential elements of the crime Intended to be 
nished.” 1 Charles Alan Wright, Federal Practice and 
rocedure § 125, at 658-59 (3d ed. 1999). 
duplicitous indictment (d[y]oo-plis-o-tas). 1, An in- 
dictment containing two or more offenses in the 
same count. (Cases: Indictment and Information 
125. CJS. Indictments and Informations 
§§ 146-148.] 2. An indictment charging the same 
offense in more than one count. 


joint indictment. An indictment that charges two or 
more people with an offense. 
indictor (in-dit-ar or in-di-tor). A person who causes 
another to be indicted. 
in diem (in dt-em or dee-am). [Latin] For each day; 
per day. Cf. Per DIEM. 


in diems addictio. See ADDICTIO IN DIEM. 


indifference. A lack of interest in or concern about 
something; apathy. : 
deliberate indifference. Criminal law. Vhe careful 
preservation of one’s ignorance despite awareness 
of circumstances that would put a reasonable per- 
son on notice of a fact essential to a crime. See jew- 
ELL INSTRUCTION. 
indigena (in-dij-a-na). [Latin “native”] Hist. A subject 
born within the English realm or naturalized by act 
of Parliament. Cf. ALJENIGENA. 
indigency, n. The state or condition of a person who 
lacks the means of subsistence; extreme hardship or 
neediness; poverty. © For purposes of the Sixth 


‘ indirect-purchaser doctrine. Antitrust. ‘The 
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Amendment right to appointed counsel, indigency 

refers to a defendant's inability to afford ‘an attor- 

ney. — Also termed indigence. — indigent, adj. & n. 
“ Court opinions speak generally of the rights of 
an‘ ent defendant’ without offering avy specific defini. . 
= of Kdigency.’ wae The Sree courts agree net 

digency Is not a synonym Reecipeapamnere dent, ) 

factors to be considered In evaluating the individual's finan- 
cla} capacity are: (1) Income from employment and such 
governm as social security and unemploy- 
ment compensation; (2) real and igh gob (8) 
number of dependents; (4) outstanding debts; (5) serious- 
ness of tha charge (which suggests the likely fee of a 
retained attomey); and (6) other lagal expenses (such as 
ball bond).” Wayne R. LaFave & Jeroid H. Israel, Criminal 
Procedure § 11.3(g), at 544 (2d ed. 1892). 


indigent (in-di-jant), 2. 1.A poor person. 2. A person 
who is found to be financially unable to pay filing 
fees and court costs and so is allowed to proceed in 
forma pauperis. © The Supreme Court has recognized 
an indigent petitioner's right to have certain fees 
and costs waived in divorce and termination-of-pa- 
rental-rights cases. Boddie v. Connecticut, 401 U.S. 
371, 91 S.Ct. 780 (1971); M.LB. v. S.LJ., 519 U.S. 
102, 117 S.Ct. 555 (1996). See raurer; in FORMA PAL- 
peRis. — indigent, adj. 

indigent defendant. A person who is too poor to hire 
a lawyer and who, upon indictment, becomes eligible 
to receive aid from a court-appointed attorney and a 
waiver of court costs. See IN FORMA pAUPERIS. Cf. PAU- 


per. {Cases: Costs 301.1; Criminal Law 
©641.6(3). CJ.S. Criminal Law §§ 279-280, 
298-299, 301, 303.) 


indignity (in-dig-ni-tee), n. Family law. A ground for 
divorce ne in one spouse's pattern of behav- 
ior calculated to humiliate‘the other. — Also termed! 
personal indignity. Cf. crvetty. [Cases: Divorce 229. 
C.J.S. Divorce § 53.} 

indirect aggression. See AGGRESSION. 

indirect attack, See COLLATERAL ATTACK. 

indirect confession. See CONFESSION. 

indirect contempt. See CONTEMPT. 

indirect cost. See cost (1). 


indirect evidence. See circumstantial evidence (1) under 
EVIDENCE. 


indirect loss. See consequential loss under Loss. 
indirect notice. See implied notice under NOTICE. 


indirect possession. See mediate possession under Pos- 
SESSION. 

rinciple 
that in litigation for price discrimination, the court 
will ignore sham middle parties in determining 
whether different prices were paid by different cus- 
tomers for the same goods. @ This doctrine gives 
standing to bring an antitrust action to a party who 
is not an immediate purchaser of a product. Thus, if 
a manufacturer sells. a product to 4 retailer, but 
dictates the terms by which the retailer must sell the 
product to a consumer, a court will ignore the 
retailer and treat the consumer as the direct pur- 
chaser of the product. 


indirect tax. See Tax. 
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indiscriminate attack, [nt'l law. An aggressive act that 
(1) is not carried out for a specific military objective, 
(2) employs a.means of combat not clirected at a 
specific military objective, or (3) employs a means of 
combat the effects of which cannot be limited in 
accordance with an international protocol such as 
the Geneva Conventions of 1949 and their protocols 
or the Hague Conventions of 1899 and 1907. 


indispensable-element test. Criminal law. A common- 
law test for the crime of attempt, based on whether 
the defendant acquires control over any thing that is 
essential to the crime. ® Under this test, for example, 
a person commits a crime by buying the explosives 
with which to detonate a bomb. See aTTempr (2). 
[Cases: Criminal Law @-44. C.J.S. Criminal Law 
§§ 114-123.] 


indispensable evidence. See EVIDENCE. 

indispensable instrument. Seb insTRUMENT (3). 

indispensable party. See party (2). 

indistanter (in-di-stan-ter), adv. [Law Latin “immedi- 
ately”] Forthwith; without delay. 

individual, adj. 1. Existing as an indivisible entity. 2. 
Of or relating to a single person or thing, as op- 
posed to a group. 


individual account plan. See defined-contribution plan 
under EMPLOYEE BENEFIT PLAN. 


individual asset. See asset. 

individual debt. See pest. 

individualized education program. Family law. A spe- 
cially designed plan of educational instruction for a 
child with disabilities. @ The individualizec edu- 
cation program is a written plan that details the 
particular child’s abilities, the child's educational 

oals, and the services to be provided. See child with 

disabilities under CHILD; INDIVIDUALS WITH DISABILITIES 
EDUGATION ACT. 

individual liberty. See personal liberty under LiBERTY. 

individual property. See separate PROPERTY (1). 

individual proprietorship. See soLe prorrieroRsIIP, 


individual retirement account. A savings or brokerage 
account to which a person may contribute up to a 
specified amount of earned income each year. @ The 
contributions, along with any interest carned in the 
account, ate not taxed until the money is withdrawn 
after a participant reaches 59% (or before then, if a 
10% penalty is paid). — Abbr. IRA. Cf. keocu Pan. 
{Cases: Internal Revenue €°3594. C.J.S. Internal 
Revenue §§ 206-208, 319-326.] 


education individual retirement account. An incli- 
vidual retirement account from which withdrawals 
may be made tax-free if the withdrawn funds are 
used for education costs. @ Before 2002, annual 
contributions were limited to $500. In 2002, the 
contribution limit increased to $2,000 per year for 
families with incomes under $190,000. 


Roth IRA. An IRA in which contributions are 
nondeductible when they are made. @ No further 
taxes are assessed on the contributions (or accrued 
interest) when the money is withdrawn (if all ap- 
plicable rules are followed). This term takes 1s 


Indorsement 


name from Senator William Roth, who sponsored 
the legislation creating this type of IRA. ; 


Individuals with Disabilities Education Act. A federal 
_ Statute that governs the public education of children - 
with physical or mental handicaps and attempts to 
ensure that these children receive a free public 
education that meets their unique needs. ® The 
Education of All Handicapped Children Act (enacted 
in 1975) was renamed the Individuals with Disabili- 
ties Education Act in 1990, and this Act was substan- 
tially amended in 1997. All states currently partici- 
ate in this joint federal-state initiative. 20 USCA 

8§ 1400-1485. — Abbr. IDEA. 


indivisible, adj. Not separable into parts; held by two 
oes people in undivided shares <an indivisible 
ebt>. 


indivision. Civil law. Undivided ownership of proper- 
ty; the condition of being owned by coowners each 
having an undivided interest in the property. [Cases: 
Tenancy in Comiaon & 1]. C.J.S. Estates § 19; Tenan- 
cy in Common §§ 2-5.) 


indivisum (in-di-vi-sam or -zam), adj. [Latin] Roman 
law. (Of property) held in common; not divided. 


indorse, vb. To sign (a negotiable instrument), usu. on 
the back, either to accept responsibility for paying an 
obligation memorialized by the ‘ns‘rument or to 
make the instrument payable to someone other than 
the payee. — Also spelled endorse. 


indorsee (in-dor-see). A person to whom a negotiable 
instrument is transferred by indorsement. — Also . 
spelled endorsee. 


indorsee in due course. An indorsee who, in the 
ordinary course of business, acquires a negotiable 
instrument in good faith for value, before its matu- 
rity, and without knowledge of its dishonor. 


indorsement, n. 1. The placing of a signature, some- 
times with an additional notation, on the back of a 
negotiable instrument to transfer or guarantee the 
instrument or to acknowledge payment. 2. The sig- 
nature or notation itself. — Also spelled endorse- 

ment, — indorse, vb. 
“The clever indorser can subscribe his or her name under a 


variety of magic phrases. The Code 5 the |! 
effect of some of these phrases. Qualified indorsements 


; t 
‘for d only,’ ‘pay any bank,’ and the [tke set the terms 
for fu nego lation of the Instrument. Their main 


accommodation indorsement. An indorsement to an 
instrument by a third party who acts as surety for 
another party who remains primarily liable. See 
ACCOMMODATION PAPER. [Cases: Bills and Notes 
@236. C.J.S. Bills and Notes; Letters of Credit § 63.) 


anomalous indorsement. See irregular indorsement. 


blank indorsement. An indorsement that names no 
ee ayee, thus making the instrument pay- 
able to the bearer and negotiable by delivery only. 
UCC § 3-205(b). — Also termed indorsement m 
blank; general indorsement. (Cases: Bills and Notes 
188, 288. C.J.S. Bills and Notes; Letters of Credit 
§ 153.] 


Indorser 


collection indorsement. See restrictive indorsement. 


conditional indorsement. An indorsement that re- 
stricts the instrument in some way, as by limiting 
how the instrument can be paid or transferred; 
an indorsement giving possession of the instru- 
ment to the indorsee, but retaining ttle until the 
occurrence of some condition named in the in- 
dorsement. © Wordings that indicate this type of 
indorsement are “Pay to Brad Jones when he be- 
comes 18 years of age” and “Pay to Brigitte Tur- 
ner, or order, unless before payment | give you 
notice to the contrary.” — Also termed restricted 
indorsement; restriclive indorsement. Cf. special indorse- 
ment. [Cases: Bills and Notes @190, 199, 290. 
C.}.S. Bills and Notes; Letters of Credit §§ 154-155.) 


full indorsement. See irregular‘ indorsement; special 
indorsement. 


general indorsement. See blank indorsement. 
indorsement in blank. See blank indorsement. 
indorsement in full. See special inddvSement. 
indorsement without recourse. See qualified indorse- 
ment. 


irregular indorsement. An indorsement by a person 
who signs outside the chain of title and who there- 
fore is neither a holder nor a transferor of the 
instrument. @ An irregular indorser is generally 
treated as an accommodation party. UCC 
§ 3-205(c). — Also termed anomalous indorsement; 
full indorsement. See accomMODATION PaRTy. [Cases: 
Bills and Notes 191, 294. C.J.S. Bills and Notes; 
Letters of Credit §§ 24, 156.] 


qualified indorsement. An indorsement that passes 
title to the instrument but limits the indorser's 
liability to later holders if che instrument is later 
dishonored. ® Typically, a qualified indorsement is 
made by writing “without recourse” or “sans re- 
course” over the signature. — Also termed tndorse- 
ment without recourse. UCC § 3-415(b), See wrrnovT 
Recourse. (Cases: Bills and Notes 293. C.J.S. 
Bills and Notes; Letters of Credit § 160.] 


restricted indorsement. See conditional indorsement. 


restrictive indorsement. An indorsement that in- 
cludes a condition (e.g., Py Josefina Cardoza 
only if she has worked 8 full hours on April 13”) 
or any other language restricting further negotia- 
tion (e.g., “for deposit only"). — Also termed 
collection i ment. See conditional indorsement. 
[Cases: Bills and Notes @°190, 199, 290. C.J.S. 
Bills and Notes; Letters of Credit §§ 154~155.] 


special indorsement. An indorsement that specifies 
the person to receive payment or to whom the 
g named by the document must be delivered. 
UCC § 3-205(a). — Also termed indorsement in full; 
‘ull indorsement. Cf. conditional indorsement. {Casvs: 
Bills and Notes 189, 289. C.J.S. Bills and Notes; 
Letters of Credit § 152.) 


trust indorsement. An indorsement stating that the 

ayee becomes a trustee for a third person (c.g., 
‘pay Erin Ray in trust for Kaitlin Ray"); a restric- 
tive indorsement that limits the instrument to the 
use of the indorser or another person. 
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unauthorized indorsement. An indorsement made 

_ without authority, such as a forged indorsement. 
(Cases: Bills and Notes €=239, 279. C.J.S. Bills and 
Notes; Letters of Credit §§ 29, 150-151.) . 


unqualified indorsement. An indorsement that does 
not limit the indorser's liability on the paper. © Ir 
does not, for example, include the phrase “without 
recourse.” [Cases: Bills and Notes ©9281, 287, 
i a Bills and Notes; Letters of Credit $8 147, 


unrestrictive indorsement. An indorscment that in- 
cludes no condition or language restricting negoti- 
ation. — Also: termed unrestricted indorsementi. 
[Cases: Bills and Notes 2190, 199, 290. CJ.S. 
Bills and Notes; Letters of Credit §§ 154-155.) 


indorser. A person. who transfers a negotiable instru- 
ment by indorsement; specif., one who signs a nego- 
table instrument other than as maker, drawer, or 
acceptor. — Also spelled endorser. 


accommodation indorser. An indorser who acts as 
surety for another person. 


in dote aestimata (in doh-tee es-ti-may-ta). [Latin] o- 
man & civil law, When the dowry was valued. © 
When the dow:y had been valued, the husband 
owed a sum of money representing the value and 
could dispose of the specific items of which the 
dowry was composed. 

aeerie! (in d{y]oo-bee-oh), adv. & adj. [Latin] In 

oubt. , 


induced abortion. See aBurTiON. 


inducement, n. 1. The act or process of enticing or 
persuading another person to take a certain course 
of action. See fraud in the inducement under FRAUD. 


active inducement. The act of intentionally causing 
a third party to infringe a valid patent. © Active 
inducement requires proof of (1) an actual intent 
to cause the patent infringement and (2) knowl- 
edge of the pet: [Cases: Patents €>256(1). C.J.S. 
Patents § 427.) 


2. Contracts. The benefit or advantage that causes a 
promisor to enter into a contract. 3. Criminal law. 
An enticement or urging of another person to com- 
mit a crime. 4. The preliminary statement in a 
pleading; esp., in an action for defamation, the 
laintiff’s allegation that extrinsic facts gave a de- 

lamatory meaning to a statement that is not defama- 
tory on its face, or, in a criminal indictment, a 
statement of preliminary facts necessary to show the 
criminal character of the alleged offense. Cf. inNvEN- 
bo (2; COLLoQuIuM., [Cases: Libel and Slander €81. 
C.J.S. Libel and Slander; Injurious Falsehood §§ 4. 
129-130.] — induce, vb. 

inducement of breach of contract. See VORTIOUS INTER- 
FERENCE WITH CONTRACTUAL RELATIONS. 

induciae legales ued ion beets la-gay-leez). [Latin] 
Civil & Scots law. The days allowed after summons 
for a defendant to appear in court. 

inducing infringement. See infringement in the induce- 
ment under INFRINGEMENE. 

induct, vb. 1. To put into possession of (something, 
such as an office or benefice). 32. To adinit as a 
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member. 3. To enroll (a person) for military service. 


(Cases: Armed Services €20.10(2). C.J.S. Armed Ser-. 


vices § 67.] : ; ; 
inductio (in-dek-shee-oh), n. [Latin] Roman law. The 
act of erasing a writing or part of it, as when a 


testator struck a legacy from a will. Pl. inductiones 
(in-dak-shee-oh-neez). 


induction. 1. The act or process of initiating <the 
induction of three new members into the legal fra- 
ternity>. 2. The act or process of reasoning from 
specific instances to general propositions <after 
looking at several examples, the group reasoned by 
induction that it is a very poor practice to begin a 
new paragraph by abruptly bringing up a new 
case>. Cf. DEDUCTION (4). 

indult (in-dalt). Eccles. law. A.dispensation granted by 
the Pope to do or obtain something contrary to 
canon law. @ Historically, indijjts were often used for 
political ends. An indult granted to a sovereign 
empowered the recipient to present an ecclesiastical 
benefice, usu. without papal interference. Less exalt- 
ed bodies, such as the parliament of Paris and the 
college of cardinals, were sometimes granted similar 
privileges. — Also termed indulto. 


indulto (in-dal-toh). [Spanish] 1. A pardon or amnesty. 
2. Hist. A duty paid on imported goods to the 
Spanish or Portuguese Crown. 


in nas (in d[y]oo-ploh), adv. & adj. [Law Latin] Hist. 
In double. © This term appeared in phrases such as 
damna in duplo (“double damages”). — Also termed 
(in Roman law) in duplum. 


in duriorem sortem (in lysis eer en sor-tam). 
[Latin] Civil law. To the debt that it was the debtor's 
interest to have first discharged. @ The phrase ap- 
peared in reference to a debt that bound the debtor 
most quickly or to which a penalty was imposed. 


industrial design. Patents. The shape, configuration, 
pattern, or ornament applied to a finished article of 
manufacture, often to distinguish the product's ap- 
pearance. @ A design patent may be issued to protect 
the product's characteristic appearance. (Cases: Pat- 
ents 15. C.J.S. Patents. §§ 100, 103.] 


industrial-development bond. Seé BOND (3). 

industrial disease. See OCCUPATIONAL DISEASE. 
industrial espionage. See ESPIONAGE. 

Industrial Espionage Act. See ECONOMIC ESPIONAGE ACT. 
industrial goods. See capital goods under coons. 


industrial insurance. See mdustrial life insurance under 
LIFE INSURANCE. 


industrial law. See LABOR LAW. 


industrial life insurance. See LIFE INSURANCE. 
industrial property. Iniellectual property. Patented 
goods, industrial designs,- dee and copy- 
rights that a business owns and may exclude others 
from using. @ Employed in the Paris Convention, the 
term was not defined, but the treaty states that it is 
to be construed broadly. 


industrial relations. All dealings and relationships be- 
tween an employer and its employees, including 


inescapable perll 


’ collective bargaining about issues such as safety and 
benefits. 


industrial-revenue bond. See industrial-development 
bond under sonp (3). 


industrial union. See UNION. 


industry. 1. Diligence in the performance of a task. 2. 
Systematic labor for some useful purpose; esp., work 
in manufacturing or production. 3. A particular 
form or branch of productive labor; an aggregate of 
enterprises employing similar production At mar- 
keting facilities to produce items having markedly 
similar characteristics. 

industry-wide liability. See enterprise liability under Lia. 
BILITY. 

indutiae (in-d[y}oo-shee-ee), n. [Latin] 1. Roman & int'l 
law. A truce or cessation of hostilities; an armistice. 2. 
Roman & civil law. A delay allowed for performing 
an obligation or other legal business. 3. Maritime law. 
A period of 20 days in which a bottomry-bond 
debtor may unload the ship’s cargo and pay the 
bond. — spelled induciae. 


in eadem causa (in ee-ay-dam kaw-za), adv. (Latin) 
Hist. In the same cause; in the same state or condi- 
tion. 
inebriate (in-ee-bree-at), . Archaic. An intoxicated 
erson; esp., a habitual drunkard. (Cases: Chemical 
ependents €1. C.J.S. Chemical Dependents §§ 2-3.] 


inebriated (in-ee-bree-ay-tid), adj. Drunk; besotted. 


ineffective assistance of counsel. See assisvANCE OF 
COUNSEL. 


ineffective revocation. See DEPENDENT RELATIVE REVOCA- 
TION. 


Ineligibility Clause. The clause of the U.S. Constitu- 
tion that prohibits a member of Congress from ac- 
cepting an appointment to an executive office that 
was created, or the compensation for which was 
increased, during the member's service in Congress. 
U.S. Const. art. I, § 6. 


ineligible, adj. (Of a person) legally disqualified to 
serve in office. (Case$: Officers and Public Employees 
18. CJ.S. Officers and Public Employees 
§§ 21-22.) — ineligibility, n. 


in emulationem vicini (in em-ye-lay-shee-oh-nam vi-sI- 
ni), adj. [Latin “in envy or hatred of a neighbor”) 
Hist. (Of a cause of action) brought for an act done _ 
solely to hurt or distress another, such as raising a 
high fence. 


in eodem negotio (in ee-oh-dom ni-goh-shee-oh). {Lat- 
in] Hist. Arising out of the same transaction. 

inequitable (in-ek-wi-ta-bal), adj. Not fair; opposed to 
principles of equity <an inequitable ruling>. 


inequitable conduct. See defense of inequitable conduct 
under DEFENSE (1). 


in equity. In a chancery court rather than a court of 
law; before a court exercising equitable jurisdiction. 


inequity (in-ek-wi-tee), 7. 1. Unfairness; a lack of 
equity. 2. An instance of injustice. 


inescapable peril. See Peru. 


in esse 


in esse (in es-ee also es-ay). [Latin “in being”) In actual 

"existence; IN BEING <the court was concerned only 
with the rights of the children in esse>. Cf. In POSSE. 

in essentialibus (in e-sen-shee-al-o-bes). [Law Latin] 
Scots law. In the essential parts. © An error in an 
essential term of an instrument (such as a deed) was 
usu. fatal. : ; 


inessential mistake. See unessential mistake under Mis- 
‘TAKE. : 

in est de jure (in est dee joor-ee). [Latin] It is implied 
as of right or by law. 

in evidence. Having been admitted into evidence 


<the photograph was already in evidence when the 
defense first raised an objection to it>. 


inevitability doctrine. See INEVIrABLE-DISCLOSURE DO 
TRINE. . 

inevitable accident. See unavoidable accident under ac- 
CIDENT, 

inevitable-accident doctrine. See UjAVOIDABLEWACCI- 
DENT DOCFRINE. is 

inevitable-disclosure doctrine. Trade secrets. The legal 
theory that a key employee, once hired by a compet- 
itor, cannot avoid misappropriating the former em- 
ployer’s trade secrets. @ To justify an injunction, the 
plaintiff must prove that the former employee has 
confidential information and will not be able to 
avoid using that knowledge to unfairly compete 
against the pet Most courts have rejected the 
controversial doctrine on grounds that it effectively 
turns a nondisclosure agreement into a disfavored 
noncompetition agreement. The leading case up- 
holding the doctrine is PepsiCo, Inc. v. Redmond, 54 
F.3d 1262 (7th Cir. 1995), where the court quipped: 
“PepsiCo finds itself in the position of a coach, one 
of whose players has left, playbook in hand, to join 
the opposing team before the big game.” — Also 
termed inevitable disclosure rule; inevitability doctrine; 
inevitable-misuppropriation doctrine. 

inevitable-discovery rule. Criminal procedure. The rule 
providing — as an exception to the fruit-of-the- 

isonous-tree doctrine — that evidence obtained by 

illegal means may nonetheless be admissible if the 
prosecution can show that the evidence would even- 
tually have been legally obtained anyway. See Frutr. 
OF-THE-POISONOUS-TREE DOCTRINE. Cf, _INDEPENDENT- 
SOURCE eute. [Cases: Criminal Law 7894. 1(3). C_J.S. 
Criminal Law 8§ 771, 773-775.] 


inevitable-misappropriation doctrine. See INEVITABLE- 
DISCLOSURE DUUTRINE. 

in excambio (in eks-kam-bee-oh), adv. [Law Latin] Hist. 
In exchange. @ This phrase appeared in deeds of 
exchange. 

inexcusable neglect. See NEGLECT. 

in executione rei judicatae (in ek-si-kyoo-shee-oh-nee 
ree-1 joo-di-kay-tee). [Latin] Hist. In execution of a 
judgment right already judicially determined. 

in exitu (in eks-o-t[y]oo or eg-ze-t[y]oo), adv. 8 adj. 
{Law Latin] Hist. In issue. © These words sometimes 
appeared in phrases such as de materia in exilu (“of 
the matter in issue"). 
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in extenso (in ek-sten-soh). [Latin] In full; unabridged 
<set forth in extenso>. 

in extremis (in ek-stree-mis). [Latin “in extremity”) 1, 
In extreme circumstances. 2. Near the point of 
death; on one’s deathbed. @ Unlike in articulo mortis, 
the phrase in extremis does not always mean at the 
point of death. Cf. 1n ARTICULO MORTIS. 


in facie curiae (in fay-shee-ec kyoor-ee-ec), adv. & adj. 
{Law Latin “in the face of the court’) Hist. In the 
presence of the court. 


in Jacie ecclesiae (in fay-shee-ce e-klee-z[h]ee-ee), adv. 
& adj. (Law Latin “in the face of the church”] Hist, 
In the presence of the church, @ A marriage solem- 
nized in a parish church or public chapel was said to 
be in facie ecclesiae. 

in faciendo (in fay-shee-en-doh), adv. 8 adj. [Law Latin 
“in doing’) Hist. In the performance of an act; in 
feasance. © The phrase appeared in reference to an 
obligation to nerform an act. Cf. IN FACTO PRAESTANDO. 


in fact. Actual or real; resulting from the acts of 
parties rather than by operation of law. Cf. In Law. 


in facto (in fak-toh), adv. [Latin] Hist. In fact; in deect. 

in facto praestando (in fak-toh pree-stan-doh). [Latin] 
Hist. In the performance of some act. Cf. 1n FACiEN- 
Dv. 

in facto proprio (in fak-toh proh-pree-oh). {Latin] Hisé. 
Concerning one’s own act. 


infamia (in-fay-mee-a), ». [Latin] Roman law. 1. Bad 
reputation; ill-fame. 2. Loss of honor as a citizen. 


infamia facti (in-fay-mee-o fak-t1). Infamy in fact, 
though not yet judicially proved. 
infamia juris (in-fay-mee-a joor-is). Infamy estab- 
lished by judicial verdict. 
infamis (in-fay-mis), adj. [Latin] Roman law. (Of a 
person or action) of ill-repute. © A person was auto- 
matically infamis if held liable for certain torts or’ 
breaches of fiduciary duty. This type of condemna- 
tion carried with it certain disabilities, such as dis- 
ualification from office or ineligibility to witness a 
ormal transaction. 


infamous (in-fa-mas), adj. 1. (Of a person) having a 
bad reputation. 2. (Of a person) deprived of some or 
all rights of citizenship after conviction for a serious 
crime. @ Historically, a person convicted of almost 
any crime became infamous. 3. (Of conduct) punish- 
able by imprisonment. 


infamous crime. See CRIME. 
infamous punishment. See ruNisiMENT. 


infamy (in-fa-mee), 7. 1. Disgraceful repute. 2. The 
loss of reputation or Sra resulting from a per- 
son's being convicted of an infamous crime. See 
infamous crime under CRIME. 


‘infancy. L. munortry (1. 2. Early childhood. 


natural infancy. At common law, the period end- & 
ing at age seven, during which a child was pre & 
sumed to be without criminal capacity. 


3. The beginning stages of anything. 
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infangthief (in-fang-theef). [fr. Old English in “in” + 
fangen “taken” + theof “thief") Hist. x privilege held 
by a lord of a manor to try, and deal summarily 
with, a thief captured on the lord's land, esp. a thief 

. captured with plunder. — Also spelled imfangthef. Cf. 
OUTFANGTHIEF. 


infans (in-fanz), n. [Latin] Roman law. A child under 
seven years old. @ On turning seven years old, an 
infans became known as an impubes. An infans had no 
capacity in the law. Cf. impupes. 


infant, 2. 1. A newborn baby. 2. Minor (WD. 


“An Infant In the eyes of the law Is a person under the age 
of twenty-one years, and at that period (which Is the same 
tn tha French and generally In the American law) he or she 
Is said to attaln majority; and for his torts and crimes an 
infant o ba llable; but for his contracts, as a general rule, 
he [s not liable, unless the contract Is for necessaries.” 
John Indermaur, Principles of the Common Law 195 (Ed- 
mund H. Bennett ed., 1st Am. ed. 1878). 

“infant — the one technical d that we have as a 
contrast for the person of full age — stands [roll well for 
the new-bom babe and the youth who Is in his twenty-first 
portal 2 Frederick Pollock & Frederic Willlam Maitland, 
Aire a Time of Edward | 439 (2d 


“The common-law rule provided that a person was an infant 

until he reached the age of twenty-one. The rule continues 

at the present time, bc by statute In some jurisdictions 

the age may be lower.” John Edward Murray Jr., Murray on 

Contracts § 12, at 18 (2d ed. 1974). 

infantia (in-fau-shee-a), n. [Latin] Roman law. The 
period of a person’s life from birth to seven years; 
early childhood. 

infantiae proximus (in-fan-shee-ce prok-si-mas). (Lat- 
in] Roman law. Next to infancy. @ A child was infanii- 
ae proximus when slightly over seven years of age. 

infanticide (in-farit-a-sid). 1. The act of killing a new- 
born child, esp. by the parents or with their consent. 
@ In archaic usage, the word referred also to the 
killing of an unborn child. — Also termed child 
destruction; neonaticide. Cf. rericiwe; Fiticipe. 2. The 
prodice of killing newborn childrén. 3. One who 

ills a newborn child. — Also termed child-slaying. Cf. 

PROLICIDE. — infanticidal, adj. 

in favorem libertatis (in fe-vor-am lib-or-tay-tis), [Law 
Latin] In favor of liberty. 

in favorem vitae (in fa-vor-am vi-tee), adv. [Law Latin] 
In favor of life. 


infect, vb. 1. To contaminate <the virus infected the 
entire network>. 2. To taint with crime <one part 
of the city has long been infected with illegal drug- 
dealing>. 3. To make (a ship or cargo) liable in the 
seizure of contraband, which is only a part of its 
a 3 <claiming that the single package of marijua- 
na had infected the ship, the Coast Guard seized the 
entire vessel>. — infection, n. — infectious, adj. 

infection, doctrine of. Int'l law. The principle that any 
goods belonging to an owner of contraband and 
carried on the same ship as the contraband may be 
seized or otherwise treated in the same manner as 
the contraband itself. 


infefft, p.pl. Scots law. Enfeoffed. See enrgorr. 
infeftment. Scots law. ENFEOFEMENT (3). 


in feodo simpliciter (in fee-o-doh or fyoo-doh sim-plis- 
i-tor). (Law Latin] In fee simple. See Fre simPLe. 


inficiatio 


infeoff, vb. See ENFEOFF. 
infeoffment. See ENFEOFFMENT. - 


infer, vb. To conclude from facts or from factual . 
reasoning; to draw as a conclusion or inference. Cf. 
IMPLY (1). 


inference (in-far-ants), n. 1. A conclusion reached by 
considering other facts and deducing a logical conse- 
quence from them. [Cases: Evidence @=54, 595. 
CJ.S. Evidence §§ 130, 132-133, 1300, 1341.] 


adverse inference. A detrimental conclusion drawn 
by the fact-finder from a party's failure to produce 
evidence that is within the party's control. ¢ Some 
courts allow the inference only if the party's failure 
is attributable to bad faith. — Also termed adverse 
presumption. CE. spoLiaTion (). 


2. The process by which such a conclusion is 
reached; the process of thought by which one 
moves from evidence to proof. — infer, vb. — 
inferential, adj. — inferrer, 7. 


inference-on-inference rule. The principle that a pre- 
sumption based on another presumption cannot 
serve as a basis for determining an ultimate fact. 
[Cases: Criminal Law 306, Evidence €°54. C.J.S. 
Evidence §§ 130, 132-133, 1341.) 


inference-stacking. The practice or an instance of 
piling one or more inferences on each other to 
arrive at a legal conclusion. See iNFERENCE-ON-INFER- 
ENCE RULE. 

inferential fact. See Fact. 


inferential pleading. See argumentative pleading under 
PLEADING (1). 


inferior court. See court. 
inferior judge. Seejuvce. 
inferior officer. Seé OFFICER ()). 


inferred authority. See incidental authority under av- 
THORITY (1). 


infertile, adj. Unable to conceive or bear offspring; 
sterile. — infertility, n. 


infeudate. See ENFEOFF, 


infeudatio (in-fyou-day-shee-oh). [Law Latin] Scots law. 
ENFEOFEMENT (1). : 


infeudation (in-fyoo-day-shen), ». Under the feudal 
system of landholding, the process of giving a per- 
son legal possession of land; ENFEOFFMENT (1). Cf. stn. 
INFECDATION. — infeudate, vb. 


“So thorough was the process by which the land of Eng- 
land became subject to fixed obligations to the king — the 
‘ocess generally referred to today as the /nfeudation of 
ngland — that by the time of the famous Domesday 
survey, @ scant twenty years after Hastings, it was possible 
to assign to almost every rock and stone of English soil Its 
racise duty to the Crown.” Thomas F. Bergin & Paul G. 
all, Preface to Estates in Land and Future Interests 3 

(2d ea. 1984). 


infibulation. See FEMALE GENITAL MUTILATION. 
inficiari. Sce InFITIARI. 
inficiatio. See inFITIATIO. 


infidel 


infidel (in-fa-dol). 1. A person who dves not believe in 
something specified, esp. a particular religion. 2. 
Hist. A person who violates a feudal oath of fealty. 


infidels (in-fi-dee-lis or -del-is). [Latin] Hist. 1. ine1vet. 
(1). 2. INFIDEL. (2). ; . an 
infidelitas (in-fi-dee-la-tas or -del-a-tas), ». [Latin] Hist. 
Infidelity; faithlessness to one's feudal oath, 
“Many of the smaller misdeeds were r ed as axhibi- 
tions of an inficelitas, which, however, dl 
felonia.” 2 Frederick Pollock & Frederic W. Maitiand, The 
History of English Law Before the Time of Edward | 513-14 
(2d ed. 1899). 
infidelity. Unfaithfulness to an obligation; esp., mari- 
tal unfaithfulness. Cf. anuLrery. 


infiduciare (in-fi-d[y]oo-shee-air-ee), vb. [Law Latin] 
Hist. To pledge property. 
in fieri (in fi-o-rt), adj. [fr. Latin it “in" + fieri “tw be 
one”) (OF a legal proce) that is pending or in 
the course of being completed. 


in fine (in fi-nee or fin), adv. (Latin) 17k shore; in 
summary. 2. At the end (of a book, chapter, section, 
ete.). 

infirmative, adj. Rure. (Ot evidence) tending to weak- 
en or invalidate a criminal accusation <an infirma- 
tive fact>. Cf. CRIMINATIVE. 


infirmative hypothesis. Criminal law. An approach toa 
criniinal case in which the defendant's innocence is 
assumed, and incriminating evidence is explained in 
a manner consistent with that assumption. 


infirmity (in-for-ma-tee), n. Physical weakness caused 
by age or disease; esp., in insurance law, an appli- 
cant's ill health that is poor enough to deter an 
insurance company from insuring the applicant. — 
infirm, «dj. 

infitieri (in-fish-ee-air-1), vb. [Latin “to deny") Roman 
law, To deny a plaintiffs allegation; esp., to deny 
liability on a debt. — Also spelled inficiari. 

infitiatio (in-fish-ee-ay-shee-oh), n. [Latin] Roman law. 
The denial of a debt or liability; the denial of a 
plaintiff's allegation. — Also spelled smficiatio. PI. 
infitationes (in-fish-ee-ay-shee-oh-neez). 

in flagrante delicto (in fle- -tee do-lik-toh). [Latin 
“while the crime is ablze"] In the very act of 
committing a crime or other wrong; red-handed 
<the sheriff caught them in flagrante delicto>. 


inflammatory (in-flam-a-tor-ee), adj. Tending to cause 
strong ne of anger, indignation, or other type 
of upset; tending to stir the passions. © Evidence can 
he excluded if its inflammatory nature outweighs its 
probative value. (Cases: Evidence ©7146. C.].S. Evi- 
dence §§ 200, 764.) j 
inflation, n. A general increase in prices coinciding 
with a fall in the real value of money. Cf peria- 
‘TION. — inflationary, adj. 
pa re inflation. Inflation caused by a rise in 
production costs. 
in » Inflation caused by an ex- 
cess of demand over supply. 
inflation rate. The pace of change in the prices of 
goods and services in a particular period. © The 
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primary indexes for measuring the rate are the 
Consumer Price Index and the Producer Price In- 
dex. 


infliction of emotional distress, 1. INTENTIONAL (NFLICG- 
TION OF EMOTIONAL DISTRESS. 2, NEGLIGENT INFLIGTION 
OF EMOTIONAL DISTRESS, 

influence district. See pisrracr. 

in force, adj. In effect; operative; binding. 

in-force patent. See pa TENT (3). 

in forma communi (in for-ma ke-myoo-nt). See in COM. 
MUNI FORMA, 


in forma delicté (in for-ma di-lik-t1). [Latin] Hist. In the 
orm of a delict. 


informal, adj. Not done or performed in accordance 
with normal forms or procedures <an informal pro- 
ceeding>. : 

informal acknowledgment. See ACKNOWLEDGMENT. 


informal agency action. Administrative-agency activity 
other than adjudication or rulemaking, such as in- 
vestigation, publicity, or supervision. Cf RULEMAKING, 
[Cases: Administrative Law and Procedure 30}, 
341. CJS. Public Administrative Law and Procedure 
§§ 49, 51, 54, 76, 78.) 


informal application. Sce parENT APPLICATION. 

informal consideration. See CONSIDERATION (2). 

informal contract. See Cont ecr. 

informal disposition. See visPostriOn (2). 

informal dividend. See pivipexn. 

informal drawing. See pRAwinc. 

informal immunity. See pocket immunity under imMtN1- 
TY 13). 

informal issue. Sec issue 1). 

informal marriage. See common-law marriage under 
MARRIAGE (1). 

informal probate. See rrovate. 

informal proceeding. See PROCEEDING. 

informal proof of claim. See proor OF CLAIM. 

informal rulemaking. See RULEMAKING. 

informant. One who informs against another; me 
one who confidentially supplies information to the 
police about a crime, sometimes in exchange for a 
-reward or special treatment. — Also termed informer: 
feigned accomplice. 


citizen-informant. A witness who, without expect- 
ing payment and with the public good in mind. 
comes forward and volunteers information to the 
police or other authorities. 


informant’s privilege. See PriviLEGE (3). 
in forma pauperis (in for-ma paw-pe-ris), adv. {Latin 


“in the manner of a pauper") In the manner of an 3 


indigent who is permitted to disregard filing fees 
and court costs <when suing, a poor person's 
generally entitled to proceed in forma pauperis>. See 
28 USCA § 1915; Fed. R. App. P. 24. @ For instance, 
in many jurisdictions, an indigent. dixnrce petition: 
er's filing fees and court costs are waived. — Abbr. 
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IFP. [Cases: Costs 128; Federal ‘Civil Procedure 
2734. C.J.S. Costs §§ 92-93.) 


"in forma pauperis affidavit. See poverty affidavit under 


AFFIDAVIT. 


in forma specifica (in for-ma spi-sif-i-ka). [Latin] Hist. 
In the specified form. : 


information. A formal criminal charge made by a 
prosecutor without a grand-jury indictment. See 
Fed. R. Crim. P. 7. © The information is used to 
eraraagd misdemeanors in most states, and about 

alf the states allow its use in felony prosecutions as 
well. — Also termed bill of information. Cf. inpicr- 
MENT. [Cases: Indictment and Information €35. 
C.J.S. Indictnents and Informations §§ 8, 11, 43.} 


duplicitous information. An information 
charges two or more offenses as one count. 
substitute information in lieujof .indictment. An 
information that the prosecutor files to take the 
pes of a previously returned indictment, usu. 

cause the indictment is defective or because the 
prosecutor has added, altered, or deleted facts and 
allegations. 


informational member. See nonvoting member under 
MEMBER. 


that 


informational picketing. See rickETING. 
informational privacy. See privacy. 
informational report. See REPORT (1. 


Information Analysis and Infrastructure Protection 
Directorate. The division of the U.S. Department of 
Homeland Security resporsible for analyzing intelli- 
gence information grthered trum the Central Intelli- 
gence Agency, the Defense Intelligence Agency, the 
Federal Bureau of Investigation, the National Secu- 
rity Administration, and other sources, and for issu- 
ing warnings about threats of terrorist attack. © The 
unit is also charged with evaluating weaknesses in 
the nation's infrastructure and recommending ways 
to reduce vulnerability to attacks. — Abbr. IAIP. 


information and belief, on. (Of an allegation or asser- 
tion) based on secondhand information that the 
declarant believes to‘be true. @ For the. historical 
Precuisor to this phrase, sce tnsinuatio. (Cases: 
Pleading 268. C.J.S. Pleading 8§ 139-140.] 


information-disclosure statement. Patents. A docu- 
ment submitted in the patent-application process in 
which the inventor reveals all relevant prior art 
during the patentability search. @ The statement 
must disclose all known patents, publications, and 
other references of prior art. The U.S. Patent and 
Trademark Office provides a form, “Information 
Disclosure Citation,” for this purpose. — Abbr. 
IDS. — Also termed statement of prior-art references. 
Ae Patents €°97. C.J.S. Patents §§ 135-138, 145, 
78.) 


information letter. A written statement issued by the 
Department of Labor — in particular, by the Pen- 
sion and Welfare Benefits Administration — that 
calls attention to a well-established interpretation or 
ae of ERISA, without applying it to a specific 
ctual situation. 


information return. See TAX RETURN. 


infra annos nubiles 


Information Society Directive. Copyright. An initiative 
of the European Commission implementing the 
standards set by the WIPO Copyright Treaty, setting 
reproduction rights and establishing a “making- 
available” right. . : 


informative advertising. See ADVERTISING. 
informed consent. See CONSENT (D. 
informed intermediary. See INTERMEDIARY. 


informer. I. INFORMANT. 2. A private citizen who 
brings a penal action to recover a penalty. © Under 
some statutes, a private citizen is required to sue the 
offender for a penalty before any criminal liability 
can attach. — Also termed common informer. See com- 
MON INFORMER. [Cases: Penalties 24. C.J.S. Penalties 


§ 11.) 


informer’s privilege. See informant's privilege under 
PRIVILEGE (8). 


in foro (in for-oh), adv. (Latin) In a forum, court, or 
tribunal; in the forum. 


in foro conscientiae (in for-oh kon-shee-en-shee-ee), 
adv. [Latin “in the forum of conscience”’] ripen’ or 
morally rather than legally <this moral problem 
cannot be dealt with by this court, but only ix foro 
conscientiae>. 


in foro contentioso (in for-oh kan-ten-shee-oh-soh), 
adv, {Latin] Hist. In the forum of contention or 
litigation; in a contested action. — Also termed in 
foro contradictorio. 
“A decree is said to be granted in foro contentioso where 
the action in which it is pronounced has been litigated, and 
parties fully heard on the merits of the case. But it is not 
necessary that parties should be fully heard to make the 
decrees pronounced In the case a decree in foro.” John 
Trayner, Trayner’s Latin Maxims 261 (4th ed. 1894). 


in foro ecclesiastico (in for-oh e-klee-z[h]ee-as-ti-koh), 
adv. [Law Latin] In an ecclesiastical court. 


in foro externo (in for-oh ek-ster-noh), adv. [Latin “in 
an external forum") Eccles. lew. In a court that is 
handling a case pertaining to or affecting the corpo- 
rate life of the church. See FoRUM EXTERNUM. 


in foro humano (in for-oh hyoo-may-noh), adv. In a 
human as opposed to a spiritual forum. 
“This may be murder or manslaughter In the sight of God, 


hs In foro humano it cannot_come under the judgment of 
elony ...." 1 Hala P.C. 429. 


in foro interno (in for-oh in-ter-noh), adv. [Latin “in 
an internal forum”) Eccles. lew. In a court of con- 
science; in a court for matters of conscience or the 
confessional. See FORUM INTERNUM. : 


in foro saeculari (in for-oh sek-ya-lair-1), adv. [Law 
Latin] In a secular court. 

infra (in-fra), adv. & adj. [Latin “below"} Later in this 
text. @ Infra is used as a citational signal to refer to a 
later-cited authority. In medieval Latin, infra also 
acquired the sense “within.” Cf. inrea; SUPRA. 

infra aetatem (in-fra ee-tay-tam), adj. [Latin] Under- 
age. — Also spelled infra elatem. 

infra annos nubiles (in-fra an-ohs n{y]oo-ba-leez), adj. 
{Law Latin] Hist. Under marriageable years; i.e., not 
old enough to wed. ‘ 


infra annum 


infra annum (in-fra an-em), adv. [Law Latin] Under a 
year; within a year. 

infra annum luctus (in-fra an-am lak-tas), adv. [Latin] 
Hist. Within the year of mourning. @ This referred 
to the one-year period of mourning during which a 
widow was prohibited from remarrying. 


infra civitatem (in-fra siv-i-tay-tam), adv. [Law Latin] 
Within the state, , 

infra corpus comitatus (in-[re series kom-e-tay-tas), 
adv, & adj. [Law Latin) Hist. Within the body of a 
county. @ In English law, this phrase referred to a 
body of water that was completely enclosed by land, 
and therefore exempt from admiralty jurisdiction. 
See CORPUS COMITATUS, 

infraction, n. A violation, usu. of a rule or local 
‘ordinance and usu. not punishable by incarceration. 
See viotvvion (). — infract, vd. ; 


civil infraction. An acc or omission that, though 
not a crime, is prohibited by law and is punishable. 
@ In some states, many traffic violations wee classi- 
fied as civil infractions. : 
infra dignitatem curiae (in-fra clig-ni-tay-tam kyoor- 
ee-ee), adj. [Law Latin “beneath the dignity of the 
court”) (Of a case) too trifling in amount or charac- 
ter to be entertained by a court. 


infra furorem (in-fra fya-ror-em), adv. [Law Latin] 
During madness; while in a state of insanity. 

infra hospitium (in-fra hah-spish-ee-am). (Law Latin 
‘within the inn”] The doctrine that an innkeeper is 
liable for goods deposited by a guest. [Cases: Inn- 
keepers C11. chs Inns, Hotels and Eating Places 
§§ 36-37.] 

infra jurisdictionem (in-fra_joor-is-dik-shee-oh-nam), 
ady, & adj, (Law Latin] Within the jurisdiction. 

infra praesidia (in-fra pra-sid-ee-a). [Latin “within the 
defenses”] Hist. The international-law doctrine that 
someone who captures goods will be considered the 
owner of the goods if they are brought completely 
within the captor’s power. @ This term is a corrup- 
tion of the Romaictaw term intra praesidia, which 
referred to goods or persons taken by an enemy 
during war. Under the principle of pastliminium, the 
captured person’s rights or goods were restored to 
prewar status when the captured person returned. 
See POSTLIMINIUM. : 


infrastructure. The underlying framework of a sys- 
tem; esp., public services and facilities (such as high- 
ways, schools, bridges, sewers, and water systems) 
needed to support commerce as well as economic 
and residential development. 


in fraudens creditorum (in fraw-dem kre-di-tor-am), 
ady, [Latin] In fraud of creditors. 

in fraudem legis (in fraw-dom lee-jis), adu. [Latin] In 
fraud of the law. @ With an intent to evade the law. 


infringement, n. Intellectual property. An act that inter- 
feres with one of the exclusive rights of a patent, 
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copyright, or trademark owner. See INTELLECTUAL, 
PROPERTY. Cf, PLAGIARISM. — infringe, vb. 


contributory infringement. 1. The act of participat- 
ing in, or contributing to, the infringing acts of 
another person. @ The law imposes vicarious liabil- 
ity for contributory infringement. 2. Patents. The 
act of aiding or abetting another person's patent 
infringement by knowingly selling a nonstaple 
item that has no substantial noninfringing use and 
is esp. adapted for use in a patented combination 
or process. @ In the patent context, contributory 
infringement is statutorily defined in the Patent 
Act. 35 USCA § 271(c). [Cases: Patents €259, 
C.J.S. Patents § 427.] 3. Copyright. The act of either 
(1) actively inducing, causing, or materially con- 
tributing to the infringing conduct of another per- 
son, or (2) providing the goods or means: necéssary 
to help another person infringe (as by making 
facilities available for an infringing performance). 
@ In the copyright context, chMtAbintney infringe- 
ment is a common-law doctrine. 4. Trademarks. A 
manufacturer's or distributor's conduct in know- 
ingly supplying, for resale, goods bearing an in- 
fringing mark. [Cases: Trade Regulation €374. 
C.J.S. Trade-Mavks, Trade-Names, and Unfair Compe- 
ition § 85.) 


copyright infringement. The act of violating any of 
a copyright owner's exclusive rights granted by the 
federal Copyright Act, '7 USCA §§ 106, 602. @ A 
copyright owner has several exclusive rights in 
copyrighted works, including the rights (1) to re- 
produc: the work; (2) to prepare derivative works 

ased on the work; (3) to distribute copies of the 
work; (4) for certain kinds of works, to perform 
the work publicly; (5) for certain kinds of works, to 
display the work publicly; (6) for sound record- 
ings, to perform the work publicly; and (7) to 
import into the United States copies acquired else- 
where. (Cases: Copyrights and Intellectual Proper- 
ty 53. chs Copyrights and Intellectual Property 
§§ 10, 41, 61, 73.) 


criminal infringement. The statutory criminal of- 
fense of either (1) willfully infringing a copyright 
to obtain a commercial advantage or financial gain 
(17 USCA § 506; 18 USCA § 2319), or (2) traflick- 
ing in goods or services that bear a counterfeit 
mark (18 USCA § 2320). @© Under the second 
category, the law imposes criminal penalties if the 
counterfeit mark is (1) identical with, or substan- 
tially sca esnart from, a mark registered on 
the Principal Register of the U.S. Patent and 
Trademark Office, and (2) likely to confuse or 
deceive the public. (Cases: Copyrights and Intel- 
lectual Property @70; Trade. Regulation 
@311-312. C).S. ives and Intellectual Properly 
§§ 84-85; Trade-Marks, Trade-Names, and Unfair 
Competition § 151.] 

direet infringement. 1. Patents. Vhe act of making, 
using, selling, offering for sale, or importing into 
the United States, without the patentee’s permis- 
sion, a product that is covered by the claims of a 
valid patent. 35 USCA § 271(a). [Cases: Patents 
226. C.J.S. Patents §§ 400, 404, 406-407.) 2. § 
Trademarks. The use of a mark in trade when that 
use causes a likelihood of confusion about the 
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source of goods or services already identified by a 
similar mark. 3. Copyright. The unauthorized copy- 
ing, distributing, or displaying of — or the adapt- 
ing of a derivative work from — a copyrighted 
work. Cf. contributory infringement; infringement in the 
inducement. . 

domain-name infringement. Infringement of anoth- 
er’s trademark or servicemark by the use of a 
confusingly similar Internet domain name. (Cases: 
Trade Regulation $350.1. C.J.S. Trade-Marks, 
Trade-Names, and Unfair Competition § 119.] 


infringement in the inducement, Patents. The act of 
actively and knowingly aiding and abetting direct 
infringement by another person. @ Although 
sometimes used in copyright and trademark law to 
mean contributory infringement, the term is usu. 
reserved for the patent context. —- Also termed 
inducing infringement. Cf. direct infringement. (Cases: 
Patents @°259. C.J.S. Patents § 427°}° 

innocent infringement. The act of violating an intel- 
lectual-property right without knowledge or 
awareness that the act constitutes infringement. © 
An innocent infringer may, in limited circum- 
stances, escape liability for some or all of the 
damages. In the copyright context, damages may 
be limited if (1) the infringer was misled by the 
lack of a copyright notice on an authorized copy of 
the copyrig' work, distributed under the own- 
er’s authority before March 1989 (the effective 
date of the Berne Convention Implementation Act 
of 1988), and (2) the infringing act occurred be- 
fore the infringer received actual notice of the 
copyright. 17 USCA § 405(b). In the trademark 
context, publishers and distributors of paid adver- 
tisements who innccently infringe « mark have no 
liability for damages. 15 USCA § 1114. In both 
contexts, the innocent infringer is immunized only 
from an award of monetary damages, not from 
injunctive relief. (Cases: Copyrights and Intellectu- 
al Property $52. C.J.S. Copyrights and Intellectual 
Property §§ 43-44.) 


literal infringement, Patents. Infringement in which 
every element and every limitatton of a patent 
claim is present, exactly, in the accused product or 
process. Cf. pocrrine orf EQuIvaLENTs. [Cases: Pat- 
ents $226. C.J.S. Patents 8§ 400, 404, 406-407.) 


nonliteral infringement. See DOCTRINE OF EQUIVA- 
LENTS. 


patent infringement. The unauthorized making, us- 
ing, offering to sell, selling, or importing into the 
United States any patented invention. 35 USCA 
§ 271(a). [Cases: Patents €°226. CJ.S. Patents 
§§ 400, 404, 406-407.] 

“tn determining whether an accused device or composition 


infringes a valid patent, resort must be had in the first 
instance to the words of the claim. if accused matter falls 


clearty within the claim, pongo ts mada out and that is 
the end of It." Grever Tank ag Age v. Linde Alr Prods. 
ie 339 U.S. 605, 607, 70 S.Ct. 854, 855 (1950) (Jackson, 


trademark infringement. The unauthorized use of a 
trademark — or of a confusingly similar name, 
word, svmbol, or any combination of these — in 
connection with the same or related goods or 
services and in a manner that is likely to cause 


ingenuitas 


confusion, deception, or mistake about the source 
__ of the goods or services. See LIKELIHOOD-OF-CONFU- 
" sion test. (Cases: Trade Regulation 332. C.J.S.. 
Wa a Trade-Names, and Unfair Competition 
§ 72.) 


vicarious infringement. A person's liability for an 
infringing act of someone else, even though the 
Pewee has not directly committed an act of in-. 
ringement. @ For example, a concert theater can 
be vicariously liable for an infringing performance 
of a hired band. [Cases: Patents °287(2).] 


willful infringement. An intentional and deliberate 
infringement of another person's intellectual prop- 
erty. [Cases: Patents 227. C.J.S. Patents § 403.] 


infringement opinion. See OPINION (2). 


infringement search. Patents. A patent search aimed at 
discovering whether a product or method infringes 
any in-force patent. @ An infringement search is usu. 
limited to the political territory where the patent is 
to be relied on. — Also termed clear-lo-use search; 
freedom-lo-operate search; FTO search. Cf. PATENTABILITY 
SEARCH; VALIDITY SEARCH. 


i ent test. Patents. A means of determining 
whether a patent claim is dependent by asking 
whether the claim would always be infringed if the 
independent claim on which it rests were infringed. 
@ Since a dependent claim must incorporate all the 
elements of the independent claim, an infringement 
of the independent claim must also be an infringe- 
ment of the dependent claim. (Cases: Patents 
©165(5). C.J.S. Patents §§ 283, 287, 290, 293.) 


infringer. A person who interferes with one of the 
exclusive rights of a patent, copyright, or trademark 
owner. See INFRINGEMENT. [Cases: Copyrights and 
Intellectual Property 77; Patents @°287(1); Trade 
Regulation @374. C.J.S. Copyrights and Intellectual 
Property §§ 64-65; Trade-Marks, Trade-Names, and Un- 
fatr Competition § 85.) 

in fractu (in frok-t[y]oo). [Latin] Hist. Among the fruit. 
® A bona fide possessor owned the fruits of the 
subject possessed but not the subject itself because 
the subject was not in frucitt. For example, a person 
who possessed but did not own a goat was entitled to 
the goat's milk, wool, and offspring, but not the 
goat’s meat. 


in full. Constituting the whole or complete amount 
<payment in full>. 


in full life. (Of a person) alive in fact and in law; 
neither naturally nor civilly dead. 


in futuro (in fye-tyoor-ch), adv. [Latin] In the future. 
Cf. IN PRAESENTI. 

in general passagio (in jen-o-ray-lt pa-say-jee-oh), adv. 
(Law Latin] Hist. In the general passage (to the holy 
land with a company of Crusaders). @ This type of 
pilgrimage excused an absence from court during 

- the Crusades. Cf. simpt.ex PASSAGIUM. 

in genere (in jen-er-ee). [Latin “in kind”] Belonging to 

e same class, but not identical. . 

ingenuitas™ (in-ja-n{y]oo-o-tas), n. [Latin] Roman law. 

The condition or status of a free-born person. 


ingenuitas regni 


ingenuitas regni (in-ja-n[y]oo-e-tas reg-nt). [Law Latin] 
Hist. The freemen, yeomanry, or commonualty of the 
kingdom. @ This term was occasionally applied to 
the nobility. 

ingenuus (in-jen-yoo-as), 2. [Latin] Roman law. A free- 
born person. ® ‘This term, denoting freeborn per- 
sons, was commonly opposed to libertini (people 
born into slavery and later emancipated). Cf tvrini 
JUNIANE; SERVUS. 7 

in globo (in gloh-boh), adv. (Latin “in a mass”} As ian 
undivided whole rather than separately <setlement 
paid in globo to the three defendants>. 


ingratitude, n. Civil law. Lack of appreciation for a 
generous or kind act, esp. for a gift received, @ 
Under Louisiana law, a gift may be reclaimed on 
grounds of ingratitude if the recipient mistreats the 
giver by, for example, ar ae aa to murder the 
giver or refusing to provide the giver with needed 
ood. La. Civ. Code art. 1560. [Cases: Gifts ¢>41.} 

ingratus (in-gray-tas), adj. [Latin] Roman law:4(OF a 
person) ungrateful; (of conduct) marked by ingrati- 
tude. @ Ungrateful acts or words (such as spiteful 
comments from a freedman toward a former master) 
could form the basis for a return to a prior inferior 
status. 

in gremio juris (in gree-mee-oh joor-is), adv. & adj. 
{Law Lain} Cvil & Scots law. In the bosom of the 
right. @ This phrase describes a clause formerly 
inserted in an instrument to bind holders to its 
terns. 

in gremio legis (in gree-mee-oh lee-jis), adv. & adj: 
(Law Latin] In the bosom of the Le @ This is a 
figurative expression for something that is under the 
protection of the law, such as a land title that is in 
abeyance. 

ingress (in-gres). 1. The act of entering. 2. The right 
or ability to enter; access. Cf. EGRESS. 

ingress, egress, and regress. The right of a lessee to 
enter, leave, and reenter the land in question. 

ingressus et eget (Latin “ingress, entry") Hist. 
The fee paid by an heir to a feudal lord to enter the 
estate of a decedent. 

in gross. Undivided; still in one large mass. — Also 
termed en gros; en grosse. See easement in gross under 
EASEMENT. 

ingross, vb. See ENGROSS. 

ingrossator (in-groh-say-tar). [Law Latin] Hist. An en- 
grosser; a clerk who writes records or instruments 
on parchment. @ The Engrosser of the Great Roll, 
for cxample, was known as the /ngrossator Magni 
Rotuli. See CLERK OF THE PIPE. 


inhabit, vb. To dwell in; to occupy permanently or 
habitually as a residence. 


in seid parte (in hak pahr-tee). [Latin} On this part or 
side. 


in haec verba (in heek ver-ba). [Latin] In these same 
words; verbatim. 

in haereditate jacente (in ho-red-i-tay-tee jo-sen-tee). 
{Latin] Hist. In the estate of a person deceased. 
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inhaerere jurisdictioni (in-hi-reer-ee juur-is-dik-shee- 
oh-ni). [Latin] Civil law. To be necessarily connected 
with jurisdiction. © The phrase typically referred to a 
judge's inherent powers, such as the power to inflict 
punishment or to enforce a judgment. - ; 


inhere (in-heer), vb. ‘Vo exist as a permanent, insepa- 
rable, or essential attribute or quality of a thing; to 
be intrinsic to something. 


inherency doctrine. Patents. The rule that antivipation 
can be inferred despite a missing element in a prior- 
art reference if the missing element is either neces- 
sarily present in or a natural result of the product or 
process and a person of ordinary skill in the art 
would know it. © On one hand, the doctrine pre- 
cludes patenting an existing invention by merely 
claiming an inherent element. On the other hand, it 
allows the later patentability of a substance, usu. a 
chemical compound, that was inadvertently created 
but not recognized or appreciated. See tnHeRENt AN. 
‘ricipaTion, (Cases: Patents 65. C.J.S. Patents § 49.] 


inherent anticipation. Patents. An invention’s lack of 
novelty arising from the existence of prior-art prod- 
ucts or processes that necessarily possess the same 
characteristics. © Inherency differs from obviousness 
in that a lack of novelty must be based on fact. not 
mere possibility or probability. See inimRENcy boc 
‘TRINE. 

inherent authority. See auTHoRITY (D. 

inherent condition. See conpriiox (2). 

inherent covenant. See COVENANT (D. 

inherent defect. See hidden defect under nerecr. 

inherently dangerous. See banceRrots. 

inherently dangerous activity. An activity Uiat can be 
carried out only by the exercise of special skill and 
care and that involves a grave risk of serious harm if 
done unskillfully or carelessly. 


inherently dangerous work. See work (1). 
inherent power. See rower (3). 


inherent-powers doctrine. The principle that allows 
courts to deal with diverse matters over which they 
are thought to have intrinsic authority, such as (1) 
procedural rulemaking, (2) internal budgeting of the 
courts, (3) regulating the practice of law; and (4) 
general judicial housekeeping. © The power is based 
on interpretations of art. I, § 8, cl. 18 of the Consti- 
tution. 


inherent right. See inalienable night under Riciry. 


inherit, vb. 1. To receive (property) from an ancestor 
under the laws of intestate succession upon the 
ancestor's death. [Cases: Descent and Distribution 
1. CJS. Descent and Distribution §§ 1-5.) 2. To 
receive (property) as a bequest or devise. 

inherituble, adj. See HERrrABLE. 

inheritable blood. See heritable blood under woop. 


inheritable obligation. See heritable obligation wnder 


» OBLIGATION, 


inheritable security. See heritable security under secuel- 
‘1. 
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inheritance. 1. Property received from an ancestor 
under the laws of intestacy. [Cases: Descent and 


- Distribution 1, 8. C.J.S. Descent and Distribution 


§§ 1-5, 9-12; Right of Privacy and Publicity § 42.) 2. 
Property that a person receives by bequest or devise. 


dual inheritance. An adopted child’s intestate in- 
heritance through both his adopted family and his 
natural parent. © The problem of dual inheritance 
occurs only if a relative of the birth parent adopts 
the child. For instance, if a child's mother dies and 
the maternal grandparents adopt the grandchild, 
and if a grandparent then dies intestate, the child 
qualifies for two separate shares — one as a child 
and the other as a pence In some jurisdic- 
tions, by statute, such a child is allowed to inherit 
only the adopted child’s share. Under the Uni- 
form Probate Code, the child takes the larger of 
the two shares. si 


several inheritance. An inheritance that descends 
to two persons severally, as by moieties. 


shifting inheritance. Under intestacy laws, an in- 
heritance that is transferred from an heir who was 
living when the intestate died to an afterburn heir 
who is more closely related to the intestate. 


universal inheritance. A system by which an intes- 
tate’s estate escheats to the state only if the dece- 
dent leaves no surviving relatives, no matter how 
distant. ® Universal inheritance has been aban- 
doned in almost all Anglo-American jurisdictions. 
Sec UNIVERSAL-INHERITANCE RULE. 


inheritance tax. See TAX. 


inheritor (in-hair-i-tar), n. A person who inherits; 
HEIR. 


inheritrix (in-hair-i-triks), n. Archaic. A female heir; 
HEIRESS. 


inhibition (in-hi-bish-on), 2. 1. Eccles. law. A writ 
issued by a superior ecclesiastical court, ps iat 
judge from proceeding in a pending case. 2. Eccles. 
caw. An order issuing from an ecclesiastical court, 
prohibiting a member of the clergy from taking 
office or performing an unlawful action. 3. Hist. A 
writ of prohibition. See rronisrrion (2). 4. Scots law. 
An order issued by une Court of Session to prohibit a 
debtor from encumbering or alienating the debtor's 
heritable property to the prejudice of a creditor. See 
PROHIBITION (2); EX CAPITE INHIBITIONIS. 


in hoc (in hok), adv. (Latin) In this; in respect to this. 

in hoc statu (in hok stay-t{yJoo). [Latin] Hist. In this 
position. 

inhonestus (in-ha-nes-tas), adj. [Latin] Roman law. 1. 
(Of a person) of ill repute. 2. (Of conduct) morally 
shameful. 

in-house counsel. See COUNSEL. 


inhuman treatment. Family law. Physical or mental 
cruelty so severe that it endangers life or health. e 
Inhuman treatment is usu. grounds for divorce: See 
cravetty. (Cases: Divorce €27(1, 3). C.J.S. Divorce 
§§ 22-26, 28-32, 34-35.] 


in hypothesi (in hi-pahth-a-st). [Latin] Hist. In a sup- 
posed case; in a hypothetical case. Cf. in THes1. 


initiative 


in iisdem terminis (in ee-1s-dem ter-me-nis), adv. [Law 

’ Latin) Hist. In the same terms. 

inimicitia capitalis (i-nim-o-sish-ee-a kap-i-tay-lis).- 
{Latin} Hist. Deadly enmity. 

in individuo (in in-di-vid-yoo-oh), adv. [Law Latin) In 
the distinct, identical, or individual form. See 1n spe- 
CIE, 


in vila (in in-fa-nt-tam). (Latin “in infinity") To 
infinity. © This phrase was in reference to a line of 
succession that is indefinite. 


in initialibus (in i-nish-ee-al-a-bas). [Law Latin] Hist. 
In the preliminary stage. @ The phrase appeared in 
reference to the point in the examination when the 
initialia testimonii took place to determine the wit- 
ness's competence to testify. See INITIALIA TESTIMONII. 


in initio (in i-nish-ee-oh). (Latin “in the beginning”) 
At the beginning or outset. Cf. a INITIO. 

in initio litis (in i-nish-ee-oh lt-tis). [Latin] Hist. In the 
beginning of the suit. @ Many defenses had to be 
raised at this stage of a case. 


in integrum (in in-teg-ram). [Latin] Hist. Entire; wholly 
undamaged. 

in invitum (in in-vi-tem). [Latin] Against an unvvilling 
person <the nonparty appealed after being com- 
pelled to participate in the proceedings in invitum>. 
Cf. aB INVITO. 


in ipso termino (in ip-soh ter-mi-noh). [Latin] Hist. At 
the very end; on the last day, as of a prescriptive 
period. 


initial eppearance. See. APPEARANCE. 

initial cause. See proximate cause under CAUSE (D). 
initial determination. See DETERMINATION. 
initial disclosure. See iscLosuRE (2). 


initialia testimonii (i-nish-ee-ay-lee-a tes-ta-moh-nee-1). 
{Law Latin “initial parts of testimony’) Scots law. The 
preliminary examination of a witness in order to 
determine the witness's competence to testify. Cf 1n 
INITIALIBUS. 


initial ..argin requirement. See MARGIN REQUIREMENT. 
initial protest. See PROTEST (2). 

initial public offering. See orvEKING. 

initial surplus. See surecus. 


initiation of charges. Military law. The first report to 
the proper military authority of an alleged commis- 
sion of an offense by a person subject to the Uniform 
Code of Military Justice. Cf prereriinc: OF CHARGES. 
[Cases: Armed Services €>47(2); Military Justice 
950. C.J.S. Armed Services § 164; Military Justice 
§ 180.] 


initiative (i-nish-ce-a-tiv or i-nish-o-tiv), An clectoral 
rocess by which a percentage of voters can propose 
egislation and compel a vote on it by the legislature 
or by the full electorate. @ Recognized in some state 
constitutions, the initiative is one of the few methods 
of direct democracy in an otherwise representative 
system. Cf. rerERENDUM. [Cases: Municipal Corpora- 
tions 108; Statutes 9301-327. CJ.S. Municipal 


in itinere 


Corporations §§ 311-313, 315, 325~326; Statutes 
§§ 108-114, 116-136, 139-144.] 

in itinere (in \-tin-ar-ee), adv. [Latin] Hist. On a jour- 
ney; on the way. © This term referred to the justices 
in eyre (justices in itinere) and to goods en route to a 
buyer. See EVRE; IN TRANSIT. 


initium possessionis (i-nish-ee-am_ pa-zes[h]-ce-oh-nis). 


(Latin “the beginning of the possession”) Hist. The 
right by which possession was first held. 


injoin, vb. Archaic. See ENJOI. 


in judicio (in joo-dish-ce-oh), adv. & adj. [Latin] Be- 
fore the judge. © The phrase is still sometimes used. 
Originally, in Roman law. in judicio referred to the 
second stage of a Roman formulary trial, held before 
a private judge known as a judex. — Also termed 
apd judicem. See FORMULA (D. Cf ix JURE (2). 


in judicio possessorio (in joo-dish-ee-oh pah-ses-sor-ce- 
oh). (Law Latin) Hist. In a possessory action. 


injunction (in-jongk-shan), ». A court order cqm- 
manding or preventing an action. © To get an 
injunction, the complainant must show that there is 
no plain, adequate, and aa ee remedy at law and 
that an irreparable injury will result untess the relief 
is granted. — Also termed writ of injunction. See ir. 
REPARABLE-INJURY RULE. [Cases: Injunction 1. CJ.S, 
Injunctions §§ 2-4, 12, 14, 22, 24, 166.] 
“in a genera) sense, every order of @ court which com- 
mands or forbids fs an Injunction; but i itr- accepted tegal 
sense, an injunction Is a judicial process or mandate oper- 
ating in A colar gl by which, upon certain gape Hl 
ciples of equity, a is sequired to do or refrain 
@ particular thing. An Injunction has also been de- 
as a writ framed pocorn te the circumstances of the 
case, commanding an act which the court regards as 
essential to justice, or restraining an act which It ut 
contrary to equity and goad conscience; as a remedial 
which courts issue for the purpose of enforcing their equity 
juisdiction; and as a writ issuing by the order and under 
the seal oi a court of aquity.” 1 Howard C. Joyce, A Treatise 
on the Law Relating to Injunctions § 1, at 2-3 (1909). 


affirmative injunction. Sce mandatory injunction. 


ex parte injunction. A preliminary injunction issued 
after the court has heard from only the moving 
party. — Also termed temporary restraining order. 


final injunction. See permanent injunction. 


head-start injunction. Trade secrets. An injunction 
prohibiting the defendant from using a trade se- 
cret for a period equal to the ume between the 
date of the secret’s theft and the date when the 
secret became public. @ So named since that peri- 
od is the “head start” that the defendant unfairly 
gained over the rest of the industry. [Cases: In- 
junction 189. CS. injunctions §§ 6, 235-236.] 
injunction pendente lite. See preliminary injunction. 
interlocutory injunction. See preliminary injunction. 
mandatory injunction. An injunction that orders an 
affirmative act or mandates a specified course of 
conduct. — Also termed affinnative injunction. Cf. 
prahibilory injunction, [Cases: Injunction 5, 133. 
CJ.S. Injunctions 8§ 3, 8-9, 81.) 

permanent injunction. An injunction granted after 
a final hearing on the merits. @ Despite its name, a 
permanent injunction does not necessarily last for- 
ever, — Also termed penpetual injunction; final in- 
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funclio. (Cases: Injunction 1, C.J.S. Injunctions 
§§ 2-4, 12, 14, 22, 24, 166.] 

perpetuel injunction. See permanent injunction. 
preliminary injunction. A temporary injunction is- 
sued before or during trial to prevent an irrepara- 
ble injury from occurring before the court has a 
chance to decide the case. @ A preliminary injune- 
tion will be issued ‘only after the defendant re- 
ceives notice and an opportunity to be heard. — 
Also termed interlocutory injunction; lemporary injunc- 
lion; provisional injunction; mjunction pendente lite. CK. 
ex parte injunction; ‘TEMPORARY RESTRAINING ORDER. 
[Cases: Injunction 132. C.J.S. Injunctions §$ 4-5, 
17, 166.] 


preventive injunction. An injunction designed to 
prevent a loss of injury in the future. Cl. reparative 
nyjunction. 

prohibitory injunction. An injunction that forbids 
or restrains an act. @ This is the most common 
type of injunction. Cf. mandatory injunction. 


provisional injunction. See preliminary injunction. 


quia-timet injunction (kwt-a t-mat or kwee-a. tim- 
et). [Latin “because he fears") An injunction grant- 
ed to prevent an action that has been threatened 
but has not yet violated the plaintiff's rights. See 
QUIATIMET. 

reparative injunction (ri-par-o-tiv). An injunction 
requiring the defendant to restore the plainulf to 
the position that the plaintiff occupied before the 
defendant committed a wrong. CF. preventive in- 
junction. 

special injunction. Hisi. An injunction in which the 
prohibition of an act is the ouly relief ultimately 
sought, as in prevention of waste or nuisance. 


temporary injunction. See preliminary injunction. 


injunction bond. See soNp (2). 
injunctive, adj. That has the quality of directing or 


ordering; of or relating to an injunction. — Also 
termed injunctional. 


in jure (in joor-ee). [Latin “in law"] 1. According to 


the law. 2. Roman law. Before the praetor or other 
magistrate. © Jn jure referred to the first stage of a 
Roman formulary trial, held before the praetor or 
other judicial magistrate for the purpose of establish- 
ing the legal issues and their competence. Evidence 
was taken in the second stage, which was held before 
a judex. See rormuta cw. CF. IN JUDICIO. 


in jure alterius (in joos-ee al-teer-ee-as), adv. [Latin] In 


another's right. 


in jure cessio (in joor-ee sesh-ee-oh). [Latin “a surren- 


er in law") Roman law. A fictitious trial held to 
transfer ownership of property; a collusive claim to 
formally convey property, esp. incorporeal property, 
by a court's assignment of ownership. @ At trial, the 
transferee appeared before a praetor and assert 
over up of the property. The actual owner also 
I dia , but did not contest the assertion, and so 
allowed the transfer of the property to the plaintiff. 
In jure cessio was most often used to convey meoorpo- 
real property. — Also spelled in iure cessio. 
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in liberam baroniam (in lib-ar-am bo-roh-nee-om). 

{Law Latin] Hist. Into a free barony. 
“tn former times, many persons hold! 

from the Crown were called barons, in the strict legal 

sense, the title was only due to him whose lands had been 

‘ed or by the king /n liberam baroniam. The 

conferred by the right of barony were consider- 


advantages 
able. ee A or on the baron both civil and 
criminal | on within his barony; and under the clause 
of union contained In his charter, he was enabled to taka 
infefment tn the whole lands and Plies of the barony In, 
what was at that time, an easy Inexpensive mode.” 
John Trayner, Trayner's Latin Maxims 264 (4th ed. 1894). 
in liberam elemosinam (in lib-ar-om el-a-ma-st-nem). 
{Latin “in free alms"] Hist. Land given away for a 
charitable purpose; land given away to be held in 
frankalmoin. — Also spelled in liberam eleemosinam. — 
Also termed in libera elemosina. See FRANKALMOIN. 


in liberam regalitatem (in lib-ar-am_ri-gal-o-tay-tem). 
[Law Latin] Hist. Into a free regality. ¢ The phrase 
appeared in reference to feudal land grants that 
were made by the Crown and that gave the grantees 
jurisdiction over criminal and civil matters in their 
territory equivalent to that of the Crown. 


in libero sochagio (in lib-er-oh sa-kay-jee-oh), adv. 
[Law Latin] In free socage. See socaGe. 


in lieu of. Instead of or in place of; in exchange or 
return for <the creditor took a note in lieu of cash> 
<the defendant was released in lieu of $5,000 
bond>. 


in lieu tax. See TAx. 


in limine (in lim-a-nee), adv. [Latin “at the outset’’] 
Preliminarily; presented to only the judge, before or 
during trial <a question to be decided in limine>. 
See MOTION IN LIMINE. ([Cases: Criminal Law 
632(4); Federal Civil Procedure 2011; Pretrial 
Procedure 3. C.J.S. Criminal Law §§ 448, 456, 
458.} 


in-limine, adj. (Of a motion or order) raised prelimi- 
narily, esp. because of an issue about the admissibili- 
ty of evidence believed by the movant to be prejudi- 
cial <in-limine motion>. 


in linea recta (in lin-ee-a rek-to). [Latin] Hist. In the 
direct line (of succession). 


in litem (in l1-tem or -tom), adv. [Latin] For a suit; to 
the suit. See aD LITEM. 


in loce (in loh-koh). [Latin] In the place of. 


in loco parentis (in loh-koh pa-ren-tis), adv. & adj. 
{Latin “in the place of a parent’) Of, relating to, or 
acting as a temporary ‘guardian or caretaker of a 
child, taking on all or some of the responsibilities of 
a parent. © The Supreme Court has recognized that 
during the schoo) day, a teacher or administrator 
may act in loco parentis. See Vernonia Sch. Dist. v. 
Acton, 515 U.S. 646, 115 S.Ct. 2386 (1995). See rer- 
SON IN LOCO PARENTIS. [Cases: Child Custody 274; 
Child Support 31; Parent and Child @15. C.j.S. 
Parent and Child §§ 156, 345-350, 357-358.] 


in loco parentis, n. Supervision of a young adult by an 
administrative body such as a university. [Cases: 
Schools € 169. C.J.S. Schools and School Districis 
§§ .789-791.] 


certain feudal rights | 


in mitiort sensu 


“in lucro captando (in loo-kroh kap-tan-doh). [Latin] 
Hist. In endeavoring to gain an advantage. 


in majorem cautelam (in ma-jor-am kaw-tee-lam), adv. 
{Latin] Hist. For a greater security. 


in majorem evidentiam (in me-jor-am_ ev-a-den- 
shee-om). [Law. Latin] Hist. For more certain proof; 
for more sure evidence. 


in mala fide (in mal-a fi-dee). [Latin] Hist. In bad 
faith. 


possessor in mala fide is one who holds possession of a 
subject, in the knowledge that It Is not his own, on a title 
which he knows, or has reasonable ground for bellaving to 
be a bad one.” John Trayner, Trayner’s Latin Maxims 266 
(4th ed. 1894). 


in mancipio (in man-sip-ee-oh), adj. [Latin] Roman law. 
In a state of civil bondage. @ This status applied to a 
son whose father was sued in a noxal action and 
settled the claim by handing over his son. See Noxat 
ACTION (D. , 


in manu mortua. See 1N MORTUA MANU. 
in-marriage. See MARRIAGE (1). 


inmate. 1. A person confined in a prison, hospital, or 
other institution. (Cases: Convicts €=1. C.J.S. Cun- 
victs §§ 2-3.) 2. Archaic. A person living inside a 
place; one who lives with others in a dwelling. 


in medias res (in mee-dee-as reez or in me-dee-ahs 
rays), adv. [Latin] Into the middle of things; without 
preface or introduction. 


in medio (in mee-dee-oh). [Law Latin] Scets law. In the 
middle; intermediate. @ The phrase appeared in 
reference to a fund in controversy. 


in meditatione fugae (in med-i-tay-shee-oh-nee {[y]oo- 
jee). (Law Latin] Scots law. Meditating flight; contem- 
plating leaving the country. @ Formerly, a debtor 
could be detained under a fugae warrant if the 
debtor had sufficient debt to warrant imprisonment, 
‘and if the debtor was attempting to leave the coun- 
try. This type of warrant became obsolete when 
imprisonment for debt was abolished. 


in mercy, adv. At a judge's discretion concerning 
punishment. @ A judgment formerly noted (by the 
Law Latin phrase in misericordia) which litigant lost 
by stating that the unsuccessful party was in the 
court's mercy. A plaintiff held in mercy for a false 
claim, for example, was said to be in misericordia pro 
falso clamore suo. 


in misericordia (in miz-a-ri-kor-dee-a). [Law Latin) Sec 
IN MERCY. 


in mitiori sensu (in mish-ce-or-1 sens-[y]oo), adv. [Law 
Latin] In a milder or more favorable sense. @ This 
phrase appeared as part of the former rule applied 
in slander actions. A word capable of two meanings 
would be given the one more favorable to the defen- 
dant. Cf. INNOCENT-CONSTRUCTION RULE. [Cases: Libel 
and Slander 19. C.J.S. Libel and Slander; Injurious 
Falsehood §§ 13-14.] 
“Within half a century of its first appearance, the action for 
words had become pan of the everyday business of the 
common-law courts, in lar the King's Bench. In the 
early days there were often more slander cases In the rolls 
than assumpsit .... ale ogee ipa hobo came to regret 
this aspect of thelr incre: jurisdiction, especially since 
Juries frequently awarded sums of money quite disprepor- 


in modum adminicull 


tionate to tha harm and to the ability of the wrongdoer to 
pay... [rhe principal effect of the judicial reaction was 
that a spirit of repression began to manifest Itself .... The 
... most effective attack was launched In the 15703, when 
the courts began tha policy of construing ambiguous or 
doubtful words in the milder sense (in mition! se so that 
would not be actionable.” J.H. Baker,-An introduction 
: to ish Legal History 500-01 (3d ed. 1990). 
in modum adminiculi (in moh-dem ad-mi-nik-ya-lt). 
[law Latin) Hist. As corroborating evidence. 
in modum assisae (in moh-dam a-st-zee), adv. [Law 
Latin] In the manner or form of an assize. See assize. 
in modum jurutae (in moh-dam juu-ray-tee), adv. [Law 
Latin] In the manner or form of a jury. 
in modum poenae (in moh-dem pee-nee). [Latin] Hist. 
By way of penalty. © The phrase appeared in refer- 
ence to the basis for charging interest. 
in modum probationis (in moh-dem proh-bay-shee-oh- 
nis). [Latin] Hist. In the form of proof. © The phrase 


appeared in reference to documents that a party 


provided to support a claim. 
in modum simplicis 
kwa-ree-lee). [Law Latin] Hist. By way of summary 
complaint. 
in mora (in mor-a), adv. & adj. [Latin] Roman law. In 
delay; in default. @ This was said of a debtor who 
delayed performance or failed to perform. 


in murtua manu (in mor-choo-e man-yoo), adj. & adv. 
{Law Latin “in a dead hand”) Hist. (Of property) 
perpetually controlled according to a decedent's di- 
rections. © Land held by a religious society was 
described this way because the church could hold 
property perpetually without rendering feudal ser- 
vice. — Also termed in manu mortua. See peEADHAND 
CONTROL; MORTMAIN. 


in mundo (in man-doh or muun-doh), [Law Latin “in 
the world”] Hist. In a clean, fair copy. 
“Papers written ‘in mundo,’ are what are usually termed 
extended, or clean copies." John Trayner, Trayner's Latin 
Maxims 268 (4th ed. 1894). 
innavigable (in-nav-i-go-bal), adj. 1. (Of a body of 
water) not capable of, or unsuitable for, navigation. 
[Cases: Navigable Waters 1. C.].S. Navigable Wa- 
ters § 1.) 2. Marine insurance. (Of a vessel) unfit for 
service. — Also termed unnavigable. 
inner bar. English law. The group of senior barristers, 
called the Suen’ Counsel or King's Counsel, who 
are admitted to plead within the bar of the coust. Cf. 
OUTER BAR. 


inner barrister. See BARRISTER. 
inner cabinet. See CABINET. 


inner-city post-traumatic-stress defense. See URBAN. 
SURVIVAL SYNDROME. 


‘Inner House. Scots law. The appellate jurisdiction of 


the Court of Session. See COURT OF SESSION (1). 
inning. (p/.) Land reclaimed from the sea. 


innkeeper. A person who, for compensation, keeps 
open a public house for the lodging and entertain- 
ment of travelers. @ A keeper of a boarding house is 
ust. not considered an innkeeper. — Also termed 
hotelkeeper. (Cases: Innkeepers G3. C.}.S. Inns, Hotels 
and Eating Places §§ 2-4.) 


elae (in moh-dam sim-pla-sis | 
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“The Innkeeper Is the person who on his own account 
propre oh exabionan The person chsh ey 
proprietor of the me: person ai em- 
(apd srw lead hogs oitedidg taeda of 

enterprise, is not an Innkeeper if he is acting on behalt 
of someone else. Thus the salaried man of a hotel 
owned or operated by a corporation Is not held responsible 
&3 an Innkeeper; the corporation is the Innkesper.” John H, 
Sherry, The Laws of innkeepers § 2.6, at 15 (rev. ed. 1981), 


innkeeper’s lien. See hotelkecper's lien under LIEN. 


innocence, n. The ubsence of guilt; esp., freedom 
from guilt for a particular offense. CF cuitr. 

actual innocence. Criminal law. ‘Vhe absence of facts 
that are prerequisites for the sentence given to a 
defendant. @ In death-penalty cases, actual inno- 
cence is an exception to the cause-and-prejudice 
rule, and can result in a successful challenge to the 
death sentence on the basis of a defense that was 
not presented to the trial court. The prisoner must 
show by clear and conviveing evidence that, but 
for constitutional error in the trial court, no rea- 
sonable judge or juror would find the defendant 
eligible for the death penalty. See Sawyer v. Whitley, 
505 U.s. 333, 112 S.Ct. 2514 (1992). Ch cause-ann. 
PREJUDICE RULE. (Cases: Habeas Corpus 401, 
462.] 
legal innocence. Criminal law. ‘The absence of one 
or more procedural or legal bases to support the 
sentence given to a defendant. @ In the context of 
a petition for writ of habeas curpus or other attack 
cn the senience, legal innocence is often contrast- 
ed with actual innocence. Actual innocence, which 
focuses on the facts underlying the sentence, can 
sometimes be used to obtain relief from the death 
penalty based on trial-court errors that were not 
objected to at trial, even if the petitioner cannot 
meet the elements of the cause-and-prejudice rule. 
But legal innocence, which focuses on the applica- 
ble law and procedure, is not as readily available. 
Inadvertence or a poor trial strategy resulting in 
the defendant's failure to assert an established 
legal principle will not ordinarily be sufficient to 
satisfy the cause-and-prejudice rule or to establish 
the right to an exception from that rule. See cavst- 
AND-PREJUDICE RULE. [Cases: Habeas Corpus 6401, 
462.) 


innocent, adj. Free from guilt; frce from legal fault. 
See NOT GUILTY (2). 


innocent agent. See AGENT (2). 


innocent-construction rule. The doctrine that an al- 
legedly libelous statement will be given an innocuous 
interpretation if the statement is cither ambiguous 
or harmless. Cf. 1s srrtort sensu. [Cases: Libel and 
Slander 19. €.J.S. Libel and Slander: Injurious False- 
hood §§ 13-14.) 

innocent converter. Sce CONVERTER. 

innocent conveyance. See CONVEVANCE, 

innocent homicide, See nomicipe. 

innocent infringement. See inFRINGEMENT. 

innocent junior user. 7rademarks. A person who, with- 
out any actual or constructive knowledge, uses 4 
trademark that has been previonsly used in a geo- 


graphically distant market, and who miiy continue to 
use the trademark in a limited geographic area as 
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long as the senior user does not use the mark there. 
See junior user. (Cases: Trade Regulation 375.1.) 


innocent misrepresentation. See MISREPRESENTATION. 
innocent-owner defense. See DEFENSE (D). ; 
innocent party. See ParTy (2). 


innocent passage. Intl law. The right of a foreign ship 
to pass through a country’s territorial waters; the 
right of a foreign vessel to travel through a country's 
maritime bele without paying a toll. ©. The right of 
innocent passage is guaranteed in Article 17 of the 
United Nations Convention on the Law of the Sea. 
Passage is considered innocent as long as it is not 
prejudicial to the peace, geod order, and security of 
the coastal country. — termed right of innocent 
passage. Cf. Transrr -passace. [Cases: International 
Law 5. C.J.S. International Law §§ 14-20.) 
“The term ‘innocent passage’ accurately denotes thifnature 
of the right as well as its imitations. tn the first place It is a 
right of ‘passage,’ that is to say, a right to use the waters as 
a thoroughfare between two points outside them; a ship 
proceeding through the maritime belt to a port of the 
coastal state would not be exercising a right of passage. In 
the second place the passage must be ‘Innocent’; a ship 
exercising the right must respect the local regulations as to 
navigation, pilotage, and the Ilke, and, of course, it must not 
do any act which might disturb the tranquillity of the coasta! 
Foray J.L. Brierly, The Law of Nations 1 (5th ed. 


innocent purchaser. See bona fide purchaser under Pur. 
CHASER (D). 


innocent purchaser for value. See bona fide purchaser 
under PURCHASER (D. 


innocent spouse. See SPOUSE. 
innocent trespass. See TRESPASS. 
innocent trespasser. See TRESPASSER. 


innocuae utilitatis (i-nok-yoo-[w]ee yoo-til-a-tay-tis). 
{Latin “useful without harming”) Hist. An act that is 
beneficial to one person and harmful to no one. 


Inn of Chancery. Hist. Any of nine collegiate houses 
where students studied either to gain entry into an 
Inn of Court or to learn how to frame writs in order 
to serve in the chancery courts. @ Over time,. the 
Inns — Clement's, Clifford's, Lyon's, Furnival's, 
Thavies’, Symond's, Barnard’s, Staples’, and the 
New Inn — became little more than dining clubs, 
and never exercised control over their members as 
the Inns of Court did. The Inns of Chancery were 
all dissolved in the 19th century. Cf. InN OF COURT. 


Inn of Court. 1. Any of four autonomous institutions, 
one or more of which English barristers must join to 
receive their training and of which they remain 
members for life: The Honourable Societies of Lin- 
coln’s Inn, the Middle Temple, the Inner Temple, 
and Gray's Inn. @ These powerful bodies examine 
candidates for the Bar, “call” them to the Bar, and 
award the degree of barrister. 


“tt is impossible to fix with certainty the period when the 
professors and students of the common law first began to 
associate then 


assign 
the foundation of the Inns of Court, the original institution of 
which nowhere precisely appears... . After the fixing of the 
Court of Common Pleas oy lagna Charta, the loners 
of the municipal law took up their residence in houses 
between the king's courts at Westminster and the city of 
London — forming then one community; and before the 


innuendo 


end of the reign of Edward Il, they appear to have divided 
themselves in rate inns or colleges, at Temple Bar, 
Lincoln's Inn, and Gray's Inn.” Robert H. Pearce, A Guide to 
the inns of Court and cery 1-2 (1855). 


2. (pl.) In the United States, an organization (for- 
mally named the American Inns of Court Foundation) 
with more than 100 local chapters, whose members 
include judges, practicing attorneys, law professors, 
and law students. © Through monthly meetings, the 
chapters emphasize practice skills, professionalism, 
and ethics, and provide mentors to train students 
and young lawyers in the finer points of good legal 
practice. 


innominate (i-nom-o-noat), adj. Civil law. Unclassified; 
having no special name or designation. See innomi- 
nate contract under CONTRACT. 


innominate action. See ACTION (4). 
innominate contract. See CONTRACT. 


innominate obligations. Obligations having no specific 
classification or name because they are not strictly 
contractual, delictual, or quasi-contractual. ® An ex- 
ample is the obligation of a trustee to a beneficia- 
ry. — Also termed obligationes innominatt. 


innominate real contract. See innominate contract un- 
der CONTRACT. 


in nomine Dei, Amen (in nahm-a-nee dee-1, ay-men). 
(Latin) Hist. In the name of God, Amen. @ This 
phrase formerly appeared at the beginning of a will 
or other instrument. 


innotescimus (in-oh-tes-a-mas). [Law Latin “we make 
known") Hist..A certification, in the form of letters 
patent, of a charter of feoffment or other instrument 
not filed of record. @ This term derives from the 
word of emphasis appearing at the end of the docu- 
ment. Cf. EXEMPLIFICATION. 


innovata lite dependente (in-oh-vay-ta li-tee dee-pen- 
den-tee). [law Latin) Hist. Innovations during the 
pendency of a suit. © The phrase appeared in refer- 
ence to the interference with something that is the 
subject of'a lawsuit. See rENDENTE LITE. 


innovation. Scots law. See NOVATION. 


innoxiare (i-nok-shee-air-ee), vb. [Law Latin] Hist. To 
purge (a person) of fault. 


in nubibus (in n{y]oo-bi-bas), adv. & adj. (Law Latin] In 
the clouds. @ An expression for something that is 
under the protection of the law. 


in nudis finibus contractus (in n{y]oo-dis fin-a-bas kan- 
trak-tas). [Law Latin] Hist. In the bare terms of a 
contract. 


in nudis terminis (in n[y]oo-dis tar-ma-nis). [Law Latin 
“with bare limits”) Hist. In its bare terms. © The 
phrase appeared in reference to the simple terms of 
an instrument. See NUDUM PACTUM. 


innuendo (in-yoo-en-doh). [Latin “by hinting”) 1. An 
oblique remark or indirect suggestion, usu. of a 
derogatory nature. 2, An explanatory word or pas- 
sage inserted parenthetically into a legal document. 
@ In criminal law, an innuendo is a statement in an 
indictment-showing the application or meaning of 
matter previously expressed, the meaning of which 
would not otherwise be clear. In the law of defama- 


in nullius bonis 


tion, an innuendo is the plaintiff's explanation of a 
-Statement's defamatory meaning when that meaning 
is not apparent from the statement's face. For exam- 
ple, the innuendo of the statement “David burned 
down his house” can be shown by pleading that the 


* statement was understood to mean that David was 


defrauding his insurance company (the fact that he 
had insured his house is pleaded and proved by 
inducement). Cf. iNDUCEMENT (4); COLLOQUIUM, [Cases: 
Libel and Slander @86. C.J.S. Libel and Slanier; 
Injurious Falsehood $§ 4, 129.) : 
“Innuendo (from innuo, to nod or beckon with the head) is 
a word in declarations and law pleadings, to ascertain 
a person or thing which was named before .... If a man 
say, that such a cne had the pox, Innuendo the French pox, 
this wil) not be admitted, because the French pox was not 
mentioned before, and the words shall be construed In a 
more favourabl But, if In discourse of the French 
one say, that such a one had the pox, Innuendo the 
french pox, this will be admitted to render that certain 
which was uncertain before.” 2 Richard Bum, A New Law 
Dictionary 24 (1792). 
“tt is not a true innuendo to repeat the obvious meaning of 
defamatory words In other language, or in an embroidered 
or exaggerated way. Otherwise an Ingenious pleader could 
perptex the judge and jury and harry the defendant by 
ringing the changes on the same words, creating numerous 
different causes of action, each requiring a separate vercict. 
A true innuendo relies on a conjunction of the words used 
and some extrinsic fact. Thus it Is defamatory In itself to say 
that a man's affairs are being investigate the Fraud 
Squad: but the statement does not support the Innuendo 
that those affairs are being ed on fraudule 


cart ntly. Con- 
peak Gira statement ‘X is a poo’ advertiser’ Is Innocent in 
heey, caries a libellous endo it aes to per- 


sons who know the extrinsic fact that X Is an eminent 

member of the Bar.” A.F.V. Heuston, Salmond on.the Law 

of Torts 149 (17th ed. 1977). [The example about lawyers’ 

ns fw longer has relevance to American law. — 

in nullius bonis (in na-h-as boh-nis). See NULLIVS IN 
BONIS. 


in nullo est erratum (in nal-oh est i-ray-tam), adj. [Law 
Latin “in nothing is there error”) Hist. Of or relating 
to a demurrer that denies any error and at once 
refers a question of law to the cour:. ‘ 

in obligatione (in ob-li-gay-shee-oh-nee). [Latin] Hist. 
Under an obligation. 

in odium (in oh-dee-am). [Latin] Hist. In detestation. ¢ 
For example, a gift made to a woman who was later 
divorced for committing adultery was revoked in 
odium of her guilt. 

in odium corrumpentis (in oh-dee-am kor-em-pen-tis). 
{Latin} Hist. In detestation of the person corrupting. 

inofficiosus (in-a-fish-ee-oh-ses), adj. [Latin “inoff- 
cious”) Roman law. Contrary to a natural duty of 
affection, used esp. of a will that unjustly disinherits 
a child or close relative. See QUERELA INOFFICIOSI ‘TES- 
TAMENTI. 

inofficious testament. See TESTAMENT. 

inofficious will. See inofficious testament under TESTA. 
MENT. 

in omnibus (in ahm-ni-bas). [Latin] In all things; on all 
points <a case parallel in ownibus>. 

inoperable mode. Patents. In a patent application, a 
disclosed way of working an invention that is not the 


best mode. ® The term ust. designates a mode that 
is intended to misrepresent or deliberately conceal 


f. 
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the best mode. That misrepresentation or conceal- 
ment is inequitable conduct that will bar patentabili- 
ty or render an issued patent spent aes [Cases: 
Patents 698. C.J.S. Patents §§ 137-139.] 


inoperative, adj. 1. Having no force or effect; not 
operative <an inoperative statute>. 2. Patents. (Of 
an invention), the condition of not being capable of 
functioning as described in the patent application. 
“An invention is Inoperative if an exemplification, bullt exact. 
ly as described In the patent, won't cperate, or further 
experiment and invention are required to make # operate." 
Roger Sherman Hoar, Patent Tactics and the Law 37 (3d 
ed. 1950). 
inops consilii (in-ahps ken-sil-ee-1), adj. [Latin] Desti- 
tute of counsel; without legal counsel. @ This term 
described actions taken without benefit of legal ad- 
vice, as when a testator drafts a will without the help 
of an attorney. 
“(That in devises by last will and testarnent, (which, bel 
Bd tlh Wien ee is mopa consid, and are 
tt dg more in ‘than forma! deeds, 
which are presumed to be made with great caution, fore- 
thought, and advice) In these devises, | say, remainders 
may be created In some measure contrary to the rules 
before faid down ...." 2 Willlam Blackstone, Commentaries 
on the Laws of England 172 (1766). 


in order. I. Ready for business <the meeting is in 
order>. 2, Available and appropriate for consider- 
ation under the applicable rules <the motion is in 
order>. Cf. OUT OF ORDER (1). 

inordinatus (in-or-da-nay-tas), x. [Latin “disorderly; 
unordained”] Hist. See intestate. 

in pecato solo (in pa-kay-toh soh-loh), adv. (Latin) In a 
country that is at peace. 

in pace Dei et regis (in pay-see dee-1 et ree-jis), adv. 
{Law Latin] Hist. In the peace of God and the king. 
@ This phrase was used in an appeal from a murder 
conviction. 

in pais (in pay or pays). [Law French “in the country") 
Outside court or legal proceedings. See equitable 
estoppel under EsTOPPE!.. 

in paper. Hist. Of a proceeding that is within the 
jurisdiction of the trial court; that is, before the 
record is prepared for an appeal. 

“Formerty, the suitors were much perplexed by writs of 


eftor brought very siight and trivial grounds, as mis- 
spellings and oles mistales of the clerks: all which might 
be emended at tha common law, while all the proceedings 
were in paper, for thay were then considered in flan, and 
therefore act to the contro! of the courts.” 3 Wil 

A on the Laws of Engiand 407 


in pari causa (in par-t kaw-za), adv. [Latin “in an 
equal case") In a case ae SD parties equally or 
in which they have equal rights <i pari causa, the 
possessor ordinarily defeats the nonpossessory claim- 
ant>. 

in pari delicto (in par-1 da-lik-toh), adv. [Latin “in 
dr fault”] Equally at fault. <the court denied 
relief because both parties stood in pari delicto>. Cf. 
PARTICEPS CRIMINIS (2. [Cases: Equity €65. C.J.S. 
Equity § 102.) 


in pari delicto doctrine, n. [Latin] ‘he principle that a 
plaintiff who has participated in wrongdoing may 
not recoyer. damages resulting from the wrongdoing. 
[Cases: Action 4; Contracts 139; Equity 65. 
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C.J.S. Actions §§ 29-30; Contracts §§ 282-283, 286, 
299; Equity § 102.) ; 

in pari materia (in par-1 mo-teer-ee-a). (Latin “in the 
same matter”] 1. adj. On the same subject; relating 
to the same matter. @ It is a canon of construction 


together, so that inconsistencies in one statute may 
be resolved by looking at another statute on the 
same subject. (Cases: Statutes €°223.2(1)-223.2(35).] 
“Tit seems that the present position Is that, when an earlier 
statute Is in pari materia with a later ono, it is simply past of 
lts context to be considered the fudge in deciding 
whether the meaning of a provision In the later statute Is 
. plain.” Rupert Cross, Statutory interpretation 128 (1976). 
2. adv. Loosely, in conjunction with <the Maryland 
constitutional provision is construed in pari materia 
with the Fourth Amendment>. 


in patiendo (in pash-ee-en-doh), adv. & adj. [fr. L@tin 
patior “suffer"] In suffering or permitting. 


in patria potestate (in pay-tree-a [or pa-tree-a] poh-tes- 
tay-tee). [Latin] Roman law. (Of a person) in the 
power of the father or a senior male ascendant; 
subject to patria potestas. © Uncles and brothers never 
had power over nephews or younger brothers. See 
patria potestas under POTESTAS; SUB POTESTATE. Cf. sul 
JURIS. 

in patrimonie principis (in pa-tra-moh-nee-oh prin-si- 
pis). [Latin] Sce INTER REGALIA. 


in pectore judicis (in pek-ta-ree joo-di-sis), adv. & adj. 
(Latin] In the breast of the court. 


in pejorem partem (in pa-jor-am pahr-tara), adv. [Law 
Latin] In the worst part; on the worst side. 


in (in pen-den-tee). [Latin] Hist. In suspen- 
sion; in abeyance. 


inpenny and outpenny. His!. A customary payment of 
@ penny on enicring into and going out of a tenancy. 


in periculo constitutus (in pa-rik-ya-loh kon-sti-t{y]oo- 
tas). [Latin} Hist. Standing in danger. 


in  Perpeae commendam (in par-pech-oo-em ka-men- 

am). [Law Latin] Hist. In perpetual trust. © Some- 

rhing given in perpetuam commendam was equivalent to 
a gift. 


in perpetuam rei memoriam (in par-pech-oo-am [or 
Par-pe-tyoo-am] ree-1 ma-mor-ee-dm), adv. [Latin] In 
perpetual memory of a matter. © This phrase refers 
to a deposition taken to preserve the deponent's 
testimony. (Cases: Federal Civil Procedure 1291; 
Pretrial Procedure €°61. C.J.S. Pretrial Procedure 
§§ 1, 3-4, 9.) 


in perpetuity (in par-pa-t[y]oo-a-tee). Forever. See 
PERPETUITY. : 


in perpetuum (in par-pech-oo-am or par-pe-tyoo-am), 
adv, [Latin] Forever; perpetually. — Sometimes 
spelled imperpetuum. 


in perpetuum rei testimonium (in por-pech-oo-am [or 
porpetyoo-em] ree-1 tes-ti-moh-nee-am), adv. [Law 
tin] In Ws ition testimony of a matter. @ This 
phrase refers to a statute that confirms existing 
common law. ‘ 


“Statutes also are either declaratory of tha common law, or 
remedial of some defects therein. Declaratory, where the 


that statutes that are in pari materia may be construed, 


In potestate viri 


old custom of the iom is almost fallen into disuse, or 
become disputable; In which case the parliament has 
thought proper, in perpetuum rel iestimonium, and for 
avoiding all doubts. and difficulties, to declare what the 
common law Is and ever hath been.” 1 Willlam Blackstone, 
Commentaries on the Laws of England 88 (1765). 


in personam (in por-soh-nem), adj. [Latin “against a 
person”) 1. Involving or determining the personal 
rights and obligations of the parties. 2. (Of a legal 
action) brought against a person rather than proper- 
ty. — Also termed personal. See action in personam 
under, acrion (4). Cf. IN rem. [Cases: Courts 19. 
C.J.S. Courts §§ 39-40.] — in personam, adv. 

“An action is said to ba in when its object is to 
determing the rights and interests of the parties themselves 
In the subject-matter of the action, however the actlon may 
arise, the effect of a judgment In such an action is 
Le eee et entne ie oes ot conioe oe 
one person against another for breach of contract is a 


common example of an action in .” RH. Grave- 
son, Conflict of Laws 88 (7th ed. 1974). 


in personam judgment. See personal judgment under 
JUDGMENT. 


in personam jurisdiction. See personal jurisdiction un- 
der JURISDICTION. 


in pessima fide (in a-ma fi-dee). (Latin) Hist. In 
the worst faith; dishonestly. 

in petitorio (in pet-a-tor-ee-oh). [Latin] Hist. In a peti- 
tory action. 


in pios usus (in pt-as yoo-sas), adv. [Law Latin} Hist. 
For pious uses; for religious purposes. @ This phrase 
referred to property used by. or claimed by, the 
church, such as the property of an intestate who had 
no known heirs. 


in placito (in plas-a-toh). [Law Latin] Hist. In a suit. 


in plena vita (in plee-na vi-te), adv. & adj. [Law Latin] 
In full life. , 


in pleno comitatu (in plee-noh kahm-i-tay-tlyJoo), adv. 
& adj. [Law Latin] In full county court. 


in pleno lumine (in plee-noh loo-me-nee), adv. & adj. 
In the light of day; in coramon knowledge; in public. 


in poenam (in pee-nam). [Latin] Hist. As a penalty; as a 
punishment. 


in point. See On POINT. 


in posse (in pos-ee). [Latin] Not currently existing, but 
ready to come into existence under certain condi- 
tions in the future; potential <the will contemplated 
both living children and children in posse>. Cf 1x 
ESSE. 


in possessorio (in pah-ses-sor-ee-oh). [Law Latin] Hist. 
In a possessory suit. 


in potestate parentis (in poh-tes-tay-tee godaddy adv. 
& adj. [Latin] Hist. In the power of a parent. See 
patria polestas under POTESTAS. 

in potestate patris (in poh-tes-tay-tee pay-tris or pa- 
wis). (Latic] Roman les. Under ‘be p. wer of the 
father. © The phrase appeared in reference to the 
position of a child in power. See patria potestas under 
POTESTAS; SUB POTESTATE. Cf. SUI JURIS. 


in potestate dirt (in poh-tes-tay-tee veer-1). [Latin] Hist. 
Under the power of the husband. ¢ Formerly, this 
phrase appeared in reference to the position of a 


in praemissorum fidem 


wife in legal matters because the husband was the 
guardian of the wife. 


_in praemissorum fidem (in pree-moa-sor-em [or 
prem-a-] fi-dem), adv..& adj. [Law Latin] Hist. In 

. confirmation or attestation of the premises. © This 
phrase commonly appeared in notarized documents. 


in praesenti (in pri-zen-tt or pree-). [Latin] At present; 
right now. Cf. IN FUTURO. 


in praesentia dominorum (in pri-zen-shee-a dom-a- 
nor-am). [Latin] Hist. In presence of the lords. @ The 
phrase was added to the presiding judge's signature 
to indicate that the remaining judges did not have to 
sign the document because the presiding judge had 
signed the writing in their presence. — Abbr. IPD. 


in ‘Aig’ (in pren-dor), adj. [Law French “in taking”) 
ist. (Of a right) basting in property taken to 
fulfill a claim to it, such as an incorporeal heredita- 
ment (as a heriot custom) that a lord had ‘to seize in 
order to exercise the right to it. Cf. IN RENDER. 


in-presenee rule. The principle that a police officer 

may make a warrantless arrest of a person who 

commits a misdemeanor offense not only in the 

officer's actual presence but also within the officer's 
immediate vicinity. _% 

“The common law rule with respect to misdemeanors was 

quite different; a warrant was requ 


construed as requ have 
occurred in the officer's egret the modern view {s that 
Hedbiseniilng Meal @ has probable cause to believe 
the offense is Rill In his presence.” W: R. 
LaFave & Jerold H. Israel, Criminal Procedure § 3.5, at 


in primis (in prt-mis). See impRIMis. 

in principio (in prin-sip-ce-oh), adv. [Latin} At ihe 
beginning. 

in pri patrimonio (in pri-vay-toh pa-tra-moh-nee- 

oh). [Latin] Hist. Among private property. 

in pro (in promp-t[y]oo), adv. & adj. (Latin “at 
hand” } Archaic. Impromptu. 

in ia persona (in proh-pree-a par-sob-na). [Latin 
“tn one’s own person’} See PRO SE. 

in proximo gradi (in prok-sa-moh gray-d{y}oo). [Latin] 
Roman law. In the nearest degree. @ The phrase 
ra cea in reference to a child's relationship to the 
father or to a grandchild’s relation to a grandfather 
if the grandchild represented his or her deceased 
father. See PER STIRPES. 

in publica custodia (in pab-li-ka kas-toh-dee-a). [Latin] 
Hist. In the public custody. © The phrase appeared 
in reference to public records. 

in publicam vindictam (in pob-li-kam_ vin-dik-tam). 
[Latin] Hist. For vindicating public right. 

in puram eleemosynam (in proce om el-a-mos-a-nam). 
[Law Latin] Hist. In pure charity. @ Gifts were some- 
times made to churches in puram eleemosynam, requir- 
ing nothing but prayers for the grantor in return. 

i quantum letiores factt sumus ex damno alterius 
(in kwon-tam lok-yoo-plee-shee-or-eez. fak-ti_ s[y]oo- 
mas eks dam-noh al-teer-ee-as). [Latin] Roman law. 
Insofar as we have been enriched to the toss or by 
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the damage of another. @ The phrase appeared in 
reference to the rule by which certain persons were 
bound in restitution to the extent of their enrich- 
ment. See NEGOTIORUM GESTIO. 


in quantum lucratus est (in kwon-tam loo-kray-tas cst). 
[Latin) Hist. Insofar as he has gained or profited. 


in quantum valeat (in kwon-tom vay-lee-at_ or -at). 
(Latin) Hist. For what it is worth. 


inquest. 1. An inquiry by a coroner or medical exam- 
iner, sometimes with the aid of a jury, into’ the 
manner of death of a person who has died under 
suspicious circumstances, or who has died in pris- 
on. — Also termed coroner's inquest; inquisition after 
death. (Cases: Coroners @°9; Homicide ©1110. 
C.J.S. Coroners and Medical Examiners §§ 10-11, 14.) 
2. An inquiry into a certain matter by a jury empan- 
eled for that purpose. 3. The finding of such a 
specially empaneled jury. 4. A proceeding, usu. ex 
parte, to determine, alter the defendant has default- 


-ed, the amount of the plaintiff's damages. CF. inaut. ; 


” SETION. 


grand inquest. 1. An impeachment proceeding. 2. 
Hist. (cap.) The survey of the lands of Englanct in 
1085-1086, by order of William the Conqueror, 
and resulting in the Domesday Book. — Also 
termed Great Inquest; Grand Survey; Great Survey. 
See pomespay B00K. 3. Hist, Grand jury. 

inquest of office. Hist. An inquest conducted by a 
coroner, sheriff, or other royat officer into the 
Crown's right to property by reason of escheat. 
treason, or other ground of forfeiture. 


5. WARDMOTE, 
inquest jury. See jury. 
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in quibus infitiendo lis crescit (in kwib-os in-fish-ee-an- 
doh lis kres-it). (Latin) Roman law. In which the suit: 


increases by denial. @ The phrase appeared in refer- 


ence to the measure of — ma legal action ~ 


when, if the defendant wrongfully denied a claim for 
damages, the defendant could be penalized by a 
multiple of the original claimed amount, usu. dou- 
ble, triple, or quadruple. — Also spelled in quibus 
inficiando lis crescit. 

inquilinus (in-kwa-lt-nas), n. [Latin] Roman law. A per- 
son who leases or lives in another's house or apart- 
ment; esp., an urban tenant. 

inguirendo (in-kwa-ren-doh). [Latin] Hist. An inquiry 
or investigation; esp., an inquiry into a matter con- 
cerning the Crown's interests, such as lands that are 
forfeited to the Crown. 

inquiry. 1, Int'l law. fact-FINDING (2). 2. Parliamentary 
law, A request for infurmation, either procedural or 
substantive. See REQUEST; POINT (2). 

parliamentary inquiry. An inquiry that asks a ques- 
tion about procedure. 

$. Hist. A writ to assess damages by the sheriff or 
sheriff's deputies. 

inquiry notice. See Numnce. 

inquisitio (in-kwa-zish-ee-oh). (Latin) Inquisition or 
inquest. See INQUISITION (1). 
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inguisitio post mortem (in-kwo-zish-ee-oh pohst 
mor-tem), [Latin] See inquest of office under 1N- 
QUEST. Shae © ; : 
inquisition. 1. The record of the finding of the jury 
sworn by the coroner to inquire into a person’s 
. death. (Cases: Coroners 18. C.J.S. Coroners and 


Medical Examiners § 20.) 2. A judicial inquiry, esp. in © 


a derogatory sense. 3. A persistent, grueling exami- 
nation conducted without regard for the examinee’s 
dignity or civil rights. Cf. inquest. 


inquisition after death. See InQuEST (D. 


inquisitor. 1. An officer who examines and inquires, 
such as a coroner or sheriff. 2. A person who in- 
quires; esp., one who examines another in a harsh 
or hostile manner. 3. Hist. Eccles. law. An officer 
authorized to inquire intu heresies; esp., an officer of 
the Spanish Inquisition. wg 


inquisitorial court. See courT. ; 


inquisitorial system. A system of proof-taking used in 
civil law, whereby the judge conducts the trial, deter- 
mines what questions to ask, and defines the scope 
and the extent of the inquiry..@ This system prevails 
in most of continental Europe, in Japan, and in 
Central and South America. Cf ADVERSARY SYSTEM. 


INR. abbr. BUREAU OF INTELLIGENCE AND RESEARCH. 


in re (in ree or ray). (Latin “in the matter of’] (Of a 
judicial peoceecune) not formally including adverse 
parties, but rather involving something (such as an 
estate). ®© The term is often used in case citations, 
esp. in uncontested proceedings </n re Butler's Es- 
tate>. — Also termed matter of <Matler of Butler's 
Estate>. 


in rebus (in ree-bes), adv. [Latin] In things, cases, or 
matters, 


in rebus litigiosis (in ree-bas li-tij-ee-oh-sis). [Latin] 
Hist. In things subject to litigation. 


in rem (in rem), adj. [Latins “against a thing”) Involv- 
ing or determining the status of a thing, and there- 
fore the righ's of persons generally with respect to 
that thing. — Also termed (archaically) impersonal. 
See action in rem under Action (4). Cf. IN PERSONAM. 
[Cases: Admiralty 48; Courts @18. C.J.S. Admiral- 
ty §§ 157, 239; Courts § 53.] — in rem, adv. 
“An action in rem ts one In which the judgment of the court 
determines the title to property and the rights of the parties, 
_not merely as between themselves, but also as against all 
persons at time dealing with them or with the property 
upon which the court had adjudicated.” A.H. Graveson, 
‘Contiict of Laws 98 (7th ed. 1974). : 


quasi in rem (kway-st in rem or kway-z1). [Latin “as 
if against a thing”) Involving or determining the 
rights of a person having an interest in property 
located within the court's jurisdiction. See action 
quasi in rem under Action «4). (Cases: Courts 18. 
CJ.S. Courts § 53.] 


in re mercatoria (in ree mar-ka-tor-ce-a). [Latin] Scots 
law. In a mercantile transaction. @ Documents made 
in or connected with a mercantile transaction did 
not require the typical formalities in order to be 


binding. 
“All writings In re mercatoria are privileged, and are held 
valid and binding, although wanting the solemnities com- 


mon and necessary to ordinary deeds .... This privilege 


Insane delusion 


has been given to these documents, because of the rapidity 
with which, In most cases, they have to be prepared, and 
the immediate use to which they have to be put, and also 
because, from the necessity of the case, they are generally 
prepared by those who are not supposed to be acquainted 
with the formalities and sclemnities of deeds." John Tray- 
ner, Trayner’s Latin Maxims 273 (4th ed. 1894). 


in rem judgment. See judgment in rem under JUDGMENT. 
in rem jurisdiction. See yURISDICTION. 


in rem suam (in rem s[y}Joo-am). [Latin] Hist. Regard- 
ing one’s own property; for one’s own advantage. 


in rem versum (in rem vor-sam). [Latin] Roman law. 
Employed in one’s own matter; used to one’s own 
advantage. See action in rem verso under ACTION (4). 


in render (in ren-der), adj. [Law French “in yielding or 
paying”) Hist. (Of property) required to be given or 
rendered. Cf. 1N PRENDER. 


in re propria (in ree proh-pree-o). [Latin] Fist. In 
one's own affairs. 


in rerum natura (in reer-am na-tyuur-a), adv. & adj. 
(Law Latin] Hist. Inthe nature of things; in exis- 
tence. @ This phrase was used in a dilatory plea 
alleging that the plaintiff was a fictitious person, and 
therefore not capable of bringing the action. 


in retentis (in ri-ten-tis). [Law Latin “among things 
withheld”) Scots law. Subject to reservation. @ Evi- 
dence might be taken in releitis if, for example, the 
witness were mortally ill, and then be set aside until 
the proper time to produce it. 


in rigore juris (in rig-ar-ee joor-is). [Latin] Hist. Ac- 
cording to strict law. 


in rixa (in rik-sa). [Latin] Scots Jaw. In an altercation or 
brawl. @ Words spoken in rixa were usu. not action- 
able as defamation. 


in rixa per plures commissa (in rik-sa per pluur-eez [or 
ploo-reez] ke-mis-a). [Latin] Scots law. An offense 
committed in the course of a quarrel involving sever- 
al persons. 


‘inroll, vb. See exrots. (Ww. 


inrollment. See ENROLLMENT. 
INS. abbr. IMMIGRATION AND NATURALIZATION SERVICE. 


in sacris (in say-kris). [Latin] Scots law. In sacred 
matters. ® The phrase appeared in reference to the 
supremacy of ecclesiastical-court jurisdiction in cer- 
tain matters, esp. those involving church doctrine 
and discipline. 


insane, adj. Mentally deranged; suffering from one or 
more delusions or false beliefs that (1) have no 
foundation in reason or reality, (2) are not credible 
to any reasonable person of sound mind, and (3) 
cannot be overcome in a sufferer’s mind by any 
amount of evidence or argument. See INSANITY. 
{Cases: Mental Health 3. C.J.S. /nsane Persons 
§§ 2, 6.) 


insane asylum. See Asv1.UM (3). 


insane delusion. An irrational, persistent belief in an 
imaginary state of facts resulting in a lack of capacity 
to undertake acts of legal consequence, such as 
making-a will. See capacity (2). [Cases: Criminal Law 
49.) 


insanity 


insanity, n. Any mental disorder severe enough that it 
prevents a person from having legal capacity and 
excuses the person from criminal or civil responsibil- 
ity. © Insanity is a legal, not a medical, standard. — 

Also termed legal insanity; lunacy. CE diminished capac- 

’ ity under capacity; sanity. [Cases: Criminal Law 

- 47; Homicide 817; Mental Health €3. C.].S. 

Crininal Law §§ 99-108; Insane Persons $§ 2,6.) — 

’ “The lawyers refer to ‘Insanity.’ this is a legal term only, 
and one that is not used the psychiatrist; the latter 
prefers to speak a mental Sarg baltsoleg tiness, or oA 
psychosis or neurosis.” Winfred olser, Psychiatry an 
the Law, 38 Mental Hygiene 243, 244 (1954). 

“The word ‘Insanity’ is commonly used In discussions of 
this problem although some other term would seem to be 
sabrberva such as ‘mental disease or defect,’ — which ma: 
shortened to ‘mental disorder’ In general discussions 
this Is clearly understood to include disease of the mind, 


tack, and damage resulting from traumatic Injury, 
but to exclude excitement or Gupsicoren resulting fom 
fiquor or drugs. ; 


Apart from its uses In the law ' Is 
usually employed to Indicate ment... Jisorder iy Me 
deterioration or damage as distinguished from congenital 
deficiency. Criminal eer A may result as readily from 
one as from the other, but the eartier authorities spoke 
of the ‘idlot' and the ‘madman,’ ... the more recent tenden- 
cy in the law has been to include both under the ‘insanity’ 
label.” Rollin M. Perkins & Ronald N. Boyce, Criminal Law 
952 (3d ed. 1982). : 
“Another objection to the word ‘insanity’ Is the unwarranted 
assu n that it refers to a very definite mental condition 
seldom put Into words but apparent In many discussions o' 
the problem.” /d. 
emotional insanity. Insanity produced by a violent 
excitement of the emotions or passions, although 
reasoning faculties may remain unimpaired; a pas- 
sion that for a period creates complete derange- 
ment of intellect. @ Emotional insanity is, some- 
times described as an irresistible impulse to do an. 
act. See IRRESISTIBLE-IMPULSE TEST. [Cases: Criminal 
Law @51. CJ.S. Criminal Law §§ 99-108.] 


temporary insanity. Insanity that exists only at the 
time of a criminal act. 


insanity defense. Criminal law. An affirniative defense 
alleging that a mental disorder caused the accused to 
commit the crime. See 18 USCA § 17; Fed. R. Crim. 
P, 12.2. © Unlike other defenses, a successful insanity 
defense may not result in in acquittal but instead in 
a special verdict (‘not guilty by reason of insanity”) 
that usu. leads to the defendant's commitment to a 
mental institution. — Also termed insanity plea. See 
MCNAGHTEN RULES; SUBSTANTIAL-CAPACITY TEST; IRRESIST- 
IBLE-IMPULSE TEST; DURHAM RULE; APPRECIATION TEST. 
[Cases: Criminal Law €@47; Homicide 817. C.J.S. 
Criminal Law §§ 99-108.) 


black-rage insanity defense. An insanity defense 
based on an African-American’s violent eruption of 
anger induced at least partly by racial tensions. @ 
‘Vhis defense was first used in the mid-1990s. 


Insanity Defense Reform Act of 1984 test. See avpre- 
CIATION TEST. 

insanity plea. See INSANITY DEFENSE. 

inscriptio (in-skrip-shee-oh), n. [Latin] In later Roman 
law, « written accusation detailed in an official regis- 
ter. @ The accuser was liable to punishment if the 
accused was acquitted. See InscRIPTION (3). Pl. inserip- 
tiones (in-skrip-shee-oh-neez). — inscribere, vb. 
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inscription, n. 1. The act of entering a fact or name 
on a list, register, or other record. 2. An entry so 
recorded. 3. Civil law. An agreement whereby an 
accuser must, if the accusation is false, receive the 
same punishment that the accused would have been 
cs if found guilty. — inscribe, vb. — inscriptive, 
adj. 

inscriptiones (in-skrip-shee-oh-neez). [Latin] Hist. Title 
deeds; written instruments by which rights or inter- 
ests are granted. 


inscrutable fault. See racy. 


insecure, adj. Having a good-faith belief that the 
ssibility of receiving payment or performance 
rom another party to a contract is unlikely. 


insecurity clause. A loan-agreement provision that 
allows the creditor to demand immediate and full 
payment of the loan balance if the creditor has 
reason to believe that the debtor is about to default, 
as when the debtor suddenly loses a significant 
source of income. Cf. ACCELERATION CLAUSE. [Cases: 
Bills and Notes €129(1); Secured Transactions 
221. CJ.S. Bills and Notes; Letters of Credit 
§§ 86-89, 91; Secured Transactions §§ 144, 151.) 


in separali (in sep-a-ray-l1), adv. & adj. (Law Latin) In 
several; in severalty. 


insert, vb. Parliamentary law. To amend (a motion) by 
placing new wording within or around the current 
wording. @ Some authorities distinguish amendment 
by adding, which places new wording after the cur- 
rent wording, from amendment by inserting. See 
ADD; AMENDMENT (8). 


inside director. See miRECTOR. 


inside information. Information about a company’s 
financial or market situation obtained not from pub- 
lic disclosure, but from a source within the company 
or a source that owes the company a duty to keep 
the information confidential. — Also termed insider 
information. See insineR TRADING. [Cases: Securities 
Regulation € 60.28. C.J.S. Securities Regulation 
8§ 179, 182.) 


insider. 1. Securities. A person who has knowledge of 
facts not available to the general public. [Cases: 
Securities Regulation 60.28. C.J.S. Securities Regu- 
lation §§ 179, 182.) 


temporary insider. A person or firm that receives 
inside information in the course of performing 
professional duties for a client. @ Generally, that 
person or firm is subject to the same proscriptions 
as an insider. 


2. One who takes part in the control of a corpora- 
tion, such as an officer or director, or one who awns 
10% or more of the corporation’s stock. 3, Bankrupt- 

. An entity or person who is so closely related to a 
debine that any deal between them will not be 
considered an arm’s-length transaction and will be 
subject to close scrutiny. (Cases: Bankruptcy 
2827.] 


insider dealing. See insipeR TRADING. 
insider information. See INSIDE INFORMATION, 
insider preference. See PREFERENCE. 
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insider trading. The use of material, nonpublic infor- formedon in the descender under FORMEDON. 


insider report. See REPORT (1). ’ earlier tenant; a type of formedon in the descender. See 
' mation in trading the shares of a company by a | insinuare {in-sin-yoo-air-ee), vb. [Latin] Roman & civil 


; - corporate insider or other person who owes a fidu- law. To register; to deposit (an instrument) with a 
2 ciary duty to the company. @ This is the classic public registry. ; 

t definition. The Supreme Court has also approved a | insinuatio- (in-sin-yoo-ay-shee-oh). [Law Latin] Hist. 
F broader definition, known as the “misappropriation Information or suggestion. ® This term sometimes 


theory”: the deceitful acquisitiun and misuse of in- 
formation that properly belongs to persons to whom 
one owes a duty. Thus, under the misappropriation 
theory, it is insider trading for a lawyer to trade in 
the stock of XYZ Corp. after learning that a client of 
the lawyer's firm is planning a takeover of XYZ. But 


appeared in the phrase ex insinuatione (“on the infor- 
mation"), which is the precursor to the modern on 
information and belief. See tNEORMATION AND BELIEF. 


insinuation (in-sin-yoo-ay-shen). Civil law. 1. The act 
of depositing (an instrument) with a public registry 


under the classic definition, that is not insider trad- for recording. 2. A document that evidences a dona- 
ing because the lawyer owed no.duty to XYZ it- | tion of property. 

self. — Also termed insider dealing. (Cases: Securities | insinuation of a will. Civil law. The first production of 
Regulation € 60.28. CJ.S. Securities Regulation a will for probate. 


2 . . . 

§§ 179, bie cheer ee Shed i}. insist, vb. (OF a house in a bicameral legislature) to 
“ "What Is insider trading?’ The term is probably Ge- reaffirm (an amendment) that the other house has 
pecan ti = Aa bl page pee tet, Meg considered but in which it has not concurred, or to 
public information.’ What counts as ‘non-public Informa- reaffirm nonconcurrence in an amendment from 
el ar Bloat opt lth can be pnp which the other house has not receded. @ An insis- 

arlballel aces hah aE an detain? tence often results in a request for a conference. See 
agora byl got Bela pthc Wilds CONCER (3); CONFERENCE (2); RECEDE. — insistence, n. 
“When one house refuses to recede from its amendments, 


ust the Information be about the company whose secur- 
lies are being Bite tengay or sold? What characteristics 

establish ‘insider’ status sufficient to warrant legal proscrip- the bill Is not thereby lost, because the house may vote to 
Insist upon its amendments. A message Is sent to the other 


tions of trading? These are all questions that are derived 


from the definition of insider trading Just offered ...." C. 
Rone Fletcher, Materials on the Law of insider Trading 3 


house stating that the house has insisted upon its amend- 
ments and is usually accompanied by a request for confer- 
ence. When one house insists upon its amendments, the 


other house may then Insist upon its nonconcurrence in the 
amendments and request a conference or recede from Its 
nonconcurrence and concur in the amendments, which 
would constitute a final passage of the bill with the amend- 
ments." National Conference of State Legislatures, Mason's 
Manual! of Legislative Procedure § 768, at 556-57 (2000). 


in solido (in sol-o-doh). [Latin “as a whole”] (Of an 
obligation) creating joint and several liability. @ The 
to ‘disgorge’ the ill-gotten profits (or foss avoided) in term is used in most civil-law jurisdictions, but no 


an SEC enforcement action, (2) subjecting individuals to a longer in Louisiana. — Also termed in solidum. See 
maximum criminal fine of $1 million and 10 years imprison- SOLIDARY 
ment, of) in an SEC enforcement action, within a ; 


court's d lon, ordering the subject party to pay into the in solidum (in sol-a-dam). See 1x sono. 

U.S. Treasury a treble damage penalty amounting to three ; : , 7 Z 
times the profit gained or loss avoided.” Marc |. Steinberg, in solo (in soh-loh), adv. & adj. [Latin] In the soil or 
Understanding Securities Law 277-78 (2d ed. 1996). grou nd. 


*  insidiatio viarum (in-sid-ee-ay-shee-oh vi-air-am). | in solo alieno (in soh-loh ay-lee-ee-noh or al-ee-), adv. 
K ‘atin “ambush on the highway") Hist. The crime of & adj. (Latin) In another's ground. 
waylaying someone along the roadway. See LATROGI- 


3 “A number of different parties may be subject to a variety of 
oe monetary penalties under the faderal securities laws for 
engaging in ti Insider trading. These parties may in- 
clude actual traders, their tippers, as wall as broker-dealers 
and investment advisors (whan they fall to take appropriate 
a to prevent the insider trading violation(s) or fail to 
maintain and enforce policies and procedures reaso 

designed to prevent the occurrence of such trading). Mea- 
sures that may be ordered Include (1) requiring the subject 


peat 


EA 


sate she 
ESTE INTL 


NATION; HIGHWAYMAN, , in solo proprio (in soh-loh proh-pree-oh), adv. & adj. 


insili in-sil ‘ ‘ _ [Latin] In one’s own ground. 

: are Pia {Law Latin) Hist. Pernicious in solutum (in so-leo-tam). [Latin] Hist. In payment. 

insolvency, n. 1. The condition of being unable to pay 
debts as they fall due or in the usual course of 
business. 2. The nea to pay debts as they ma- 
ture, — Also termed failure to meet obligations; failing 
circumstances. See BANKRUPTCY (2). CF. SOLVENCY. 


balance-sheet insolvency. Insolvency created when 


ie in simili materia (in sim-o-l1 ma-teer-ce-a), adv. & ailj. 
* {Law Latin] Of the same or a similar subject matter. 


‘  insimul (in-sim-al or in-si-mal), adv. [Latin] Together, 
* jointly. 

3 insimul computassent (in-sim-al or in-si-mal kahm- 
Fi pyoo-tas-ant). [Law Latin “they accounted together" the debtor's liabilities exceed its assets. © Under 
u Hist. A count in an assumpsit action asserting thit some state laws, balance-sheet insolvency prevents 
§ the parties had reviewed their accounts and that the a corporation frum making a distribution to its 
shareholders. — Also termed balance-sheet test. 


equity insolvency. Insolvency created when the 
debtor cannot meet its obligations as they fall due. 
® Under most state laws, equity insolvency pre- 
vents a corporation from making a distribution to 
its shareholders. 


defendant voluntarily agreed to pay the amount 
sought by the plaintiff, © This term derives from the 
initial words of the count. 


insimul tenuit (in-sim-al or in-si-mal ten-yoo-it). [Law 
Latin “he held together") Hist. A writ brought by a 
coparcener to recover a fee tail alienated by an 


insolvency law 


insolvency law. A statute that provides relief to a 
debtor who lacks the means to pay creditors. @ The 
term is sometimes used interchangeably with bank- 
ruplcy law because legislative drafting may not pro- 
duce a bright-line distinction. — Also termed insol- 
vent law. Cf. BANKRUPTCY LAW (2). 


insolvency proceeding. Archaic. A bankruptcy pro- 
ceeding to liquidate or rehabilitate an estate. See 
BANKRUPTCY (1). oF 
insolvent, adj. (Of ‘a debtor) having liabilities that 
exceed the value of assets; having stopped paying 
debts in the ordinary course of business or being 
unable to pay them as they fall due. — insolvent, n. 


insolvent law. See INSOLVENCY LAW. 

in spe (in spee). (Latin) Hist.-In hope. ~ 

in specie (in spee-shee-ee or spee-shee). [Latin “in 
kind”] In the same or like form; In Kkinp <the 


partners were prepared to return the borrowed 
items in specie>. 


inspectator. Archaic. A prosecutor, adversary, or in- 
spector. 

inspectio corporis (in-spek-shee-oh kor-par-is). [Latin] 

_ Hist. An inspection of the person. @ An inspectio 
corporis was an actual physical examination, the per- 
formance of which was rarely allowed except in 
extreme cases, such as one involving the conceal- 
ment of pregnaacy. 


inspection. A careful examination of something, such 
as goods (to determine their fitness for purchase) or 
items produced in response to a discovery request 
(to determine their relevance to a lawsuit). [Cases: 
Inspection @ 1-7; Sales 168. C.J.S. Sales §§ 185, 
188.] 


inspection right. The legal entitlement in certain cir- 
cumstances to examine articles or documents, such 
as a consumer's right to inspect goods before paying 
ee them. (Cases: Sales 168. C.J.S. Sales §§ 185, 
188.) 


inspection search. See administrative search under 
SEARCH. 


inspector. 1. A person authorized to inspect some- 
thing. 2. A police officer who ranks below a superin- 
tendent or deputy superintendent, and who is in 
charge of several precincts. 


i r general. (often cap.) 1. One of several federal 
ohficials Siacped Oi aivieoe a particular agen- 


cy’s audits or investigations, 2, A governor-appoint- 
ed state official who oversees internal review within 
executive agencies to ensure that there is no waste or 
abuse of resources. 
inspeximus (in-spek-si-mos), vb. [Latin “we have in- 
spected"] Hist. A charter in which the grantor con- 
rms an earlier charter. @ Inspeximus was the open- 
ing word of the charter. — Also termed vidinus. 


install, vb, To induct (a person) into an office or a 
rank <the newly elected governor was soon installed 
in office>. 

installment, ». A periodic partial payment of a debt. 

installment accounting method. See seCOUNTING METH- 
on. 
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installment contract. See CONTRACT. 
installment credit. See CREDIT (4). 
installment debt. See pest. 


installment land contract. See cuntract for deed under 
CONTRACT. 


installment loan. See LOAN... 
installment note. See nore (1). 
installment payment. See PAYMENT. 
installment plan, See INSTALLMENT SALE. 


installment sale. A conditional sale in which the buyer 
makes a down payment followed by periodic pay- 
ments and the seller retains title or a security inter- 
est until all payments have been received. — Also 
termed installment: plan; retail installment sale. (Cases: 
Sales $82(4).} 


disguised installment sale. Bankruptcy. A debtor's 
leasing ploy to try to keep property outside the 
bankruptcy estate, whereby a lease either presents 
the lessee-debtor with a bargain purchase option 
or transfers title to the lessee-debtor at the end of 
the lease term. @ When such a lease is discovered, 
the property is treated as part of the bankruptcy 
estate, meaning that to defeat competing creditors, 
the lessor must have perfected a security interest. 
[Cases: Bankruptcy @3101; Secured Transactions 
10. CJ.S. Bankruptcy §§ 108, 117; Secured Trans- 
actions §§ 8, 7, 22-33.) 


instance, n. I. An example or occurrence <there were 
55 instances of reported auto theft in this small 
community last year>. 2. The act of instituting legal 
proceedings <court of first instance>. 3. Urgent 
solicitation or insistence <she applied for the job at 
the instance of her friend>. 

instance, vb. To illustrate by example; to cite <counsei 
instanced three cases for the court to consider>. 


instance court. See COURT. 


instant, adj. This; the present (case, judgment, order, 
etc.); now being discussed <the instant order is not 


appealable>. 


instantaneous crime. See CRIME. 
instantaneous death. See pEATH. 
instant case. See case at bar under Case. 


instanter (in-stan-tor), adv. Instantly; at once <the 
defendant was ordered to file its motion instanter>. 


instant-runoff voting, See voTING. 


instar (in-stahr). (Latin) Hist. Likeness, the equivalent . : 


of a thing. @ This term appeared in phrases such as 
instar omnium (“equivalent or tantamount to all”). 


in statu quo (in stay-t{yJoo kwoh). (Latin “in the state 
in which"} In the same condition as previously 
<Johnson, as a minor, can recover the whole of 
what he paid if he puts the other party in statu quo 
by returning all the value received>. — Also termed 
in statu ante. See starus Quo. [Cases: Cancellation 
of Instruments €23; Contracts @265, C.J.S. Cantcel- 
lation of Instruments; Rescission §§ 53-55, 57-61; Con- 
tracts §8§ 488-489.] : 
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instigate, vb. To goad or incite (someone) to take 
some action or course. ; 


instinct, adj. Archaic. Imbued or charged <the con- 
tract is instinct with an obligation of good faith>. 


in stirpes (in star-peez). See PER STIRPES. 


institor (in-sti-tor or -tar), n. [Latin] Roman law. A 
person, often but not always a son or slave, to whom 
the transaction of any particular business is commit- 
ted; esp., a shopkeeper or other person in charge of 
a commercial business. See actio institoria under ac- 
TIO. ! . 


institorial power. See POWER (3). 


institute, rn. 1. A legal treatise or commentary, such as 
Coke's Institutes in four volumes (published in 1628). 
2. (cap. & pl.) An elementary treatise on Roman law 
in four books. @ This treatise is one of the four 
component parts of the Corpus Juris Civilis. — Also 
termed Institutes of Justinian; Justinian’s Institutes. See 
CORPUS JURIS CiviLis, 3. (cap. & pl.) An elementary 
treatise written by the Roman jurist Gaius. # The 
Institutes, written in the second century AD. served as 
a foundation for the Institutes of Justinian. — Also 
termed Institutes of Gaius. 4. (cap. & pl.) A paraphrase 
of Justinian’s /nstitutes written in Greek by Theophi- 
lus, a law professor at Constantinople who helped 
prepare the Institutes of Justinian. @ This work was 
prepared in the sixth century ap. — Also termed 
Paraphrase of Theophilus; Institutes of pps rie 5. 
Civil law. A person named in a will as heir, but 
under directions to pass the estate on to some other 
specified person (called the substitute). See susstTiTUTE 
(2). 6. An organization devoted to the study and 
improvement of the law. See AMERICAN LAW INSTITUTE. 


institute, vb. To begin or start; commence <institute 
legal proceedings against the manufacturer>. 


Institute for Telecommunication Sciences. See s:- 
‘TIONAL TELECOMMUNICATIONS AND INFORMATION ADMINIS: 
TRATION, — Abbr. ITS. 


Institute of Museum and Library Services. An inde- 
endent federal agency that makes grants to support 
ibraries and museums. ®@ It was established within 
the National Foundation on the Arts and the Hu- 
manities in 1996. — Abbr. IMLS. See NATIONAL FOUN. 
DATION ON THE ARTS AND THE HUMANITIES. : 


Institutes of Gaius. See INSTITUTE (3). 
Institutes of Justinian. See insTrruTE (2). 
Institutes of Theophilus. See instrtTuTE (4). 


tnstitutio heredis (in-sti-t[yJoo-shee-oh ho-ree-dis). 
{Latin] Roman law. The naming of an heir, which 
was essential to the validity of a will, specif., the 

’ designation in a will of a person as the testator’s 
heir. — Also termed heredis institutio. 


institution. 1. The commencement of something, such 
as a civil or criminal action. 2. An elementary rule, 
principle, or practice. 3. An established organization, 
esp. one of a public character, such as a facility for 
the treatment of mentally disabled persons. — Also 
termed public institution. [Cases: Mental Health 
31-37. C.J.S. Insane Persons §§ 45-47, 49-54, 57, 
60-64, 66, 70.] 4. Civil law. A testator's appointment 
of an heir; the designation of an institute. See tnsT1- 


instrument 


TuTE.(5). 5. Eccles. law. The investiture of a cleric with 
a benefice, by which the cleric becomes responsible 
for the spiritual needs of the members of a parish. 
Cf. PRESENTATION (2); ADVOWSON. : 


institutional broker. See BROKER. 
institutional gerrymandering. See GERRYMANDERING. | 
institutional investor. See INVESTOR. 


institutionalize, vb. 1. To place (a person) in an insti- 
tution. 2. To give (a rule or practice) official sanc- 
tion. 


institutional lender. ‘A business, esp. a bank, that 
routinely makes loans to the general public. 

institutional litigant. An organized group that brings 
lawsuits not merely to win but also to bring about a - 

change in the law or to defend an existing law. 


~ “Our second observation relates to what has been called 


tha ‘institutional {ittgant.’ There are organized groups, such 
as labour unions or trade associations, that havea continu- 
Ing interest tn the development of the common law. A group 
of this sort may take a case to litigation, not so much for the 
sake of a determination of the case itself, but for the 
purposes of bringing about a change In the law or of 
defending an e: ng fle agalnst a change sought by 
some other group. en such groups are involved, the 
usual arguments against @ changes in the law 
through Judicial decisions much of their force. Indeed, 
when the litigants have this sort of long-term interest, a 

- para proceeding may take on, with the assent of all 
nvoived, something of nature of a legislative hearing.” 
Lon L. Fuller, Anatomy of the Law 163 (1868). 


institutional market. See MARKET. 

institutiones (in-sti-t[y]oo-shee-oh-neez), x. [Latin] Ro- 
man law. Elementary works of law; institutes. See 1Nn- 
STITUTE. 

instruct, vb. See CHARGE (3). 

instructed delegate. See DELEGATE. 

instructed verdict. See directed verdict under VERDICT. 


instruction. See JURY INSTRUCTION, 


instructional text. rede ee A literary, graphic, or 
pictorial work designed and prepared for use in 
ordinary teaching activities. See 17 USCA § 101. 


instruction directive. A document that contains specif- 


ic directions concerning the declarant’s wishes for 
healthcare decisions. Cf. ADVANCE DIRECTIVE; LIVING 
WILL; PROXY DIRECTIVE. 


instrument. 1. A written legal document that defines 


rights, duties, entitlements, or liabilities, such as a 

contract, will, promissory note, or share certificate. 
“An ‘instrument’ seems to embrace contracts, deeds, stat- 
utes, willis, Orders in Council, orders, warrants, schemes, 
letters patent, rules, regulations, bye-laws, whether in writ- 
ing or In print, or partly in both; In fact, any written or 
printed document that may have to be interpreted by the 
Courts.” Edward Baal, Cardinal Rules of Leg 
55 (A.E. Randall ed., 3d ed. 1924). 


statutory instrument, See SVATUTORY INSTRUMENT. 
testamentary instrument. See Wit... 


2. Commercial law. An unconditional promise or or- 
der to pay a fixed amount of money, with or 
without interest or other fixed charges described in 
the promise or order. © Under the UCC, a promise 
or order: must meet several other specifically listed 
requirements to qualify as an instrument. UCC 


intarpretation 


instrumental crime 


§ 3-104(a). See NEGOTIABLE INSTRUMENT. 3. A means 
by which something is achieved, performed, or fur- 
thered <an instrument of social equality>. 


inchoate instrument. An unrecorded instrument 
that must, by law, be recorded to serve as effective 
notice to third parties. © Until the instrument is 
recorded, it is effective only between the parties to 
the instrument. ~ . : 


‘incomplete instrument. A paper that, although in- 
tended to be a negotiabie instrument, lacks an 
essential element. @ An incomplete instrument 
may be enforced if it is subsequently completed. 
UCC § 3-115. [Cases: Bills and Notes 7144. 
C.J.S. Bills and Noles; Letters of Credit §§ 127, 
129-130, 143.] 

indispensable instrument, The formal written evi- 
dence of an interest in intangibles, so necessary to 
represent the intangible that the enjoyment, trans- 
fer, or enforcement of the intangible depends on 
possession of the instrument. 


perfett instrument. An instrument (such as a deed 

or mortgage) that is executed and filed with a 

public registiy. 

sealed instrument. See SEALED INSTRUMENT. 
instrumental crime. See CRIME. 


instrumentality, n. 1. A thing used to achieve an end 
or purpose. 2. A means or agency through which a 
function of another entity is accomplished, such «3 a 
branch of a governing body. 


instrumentality rule. The principle that a corporation 
is treated as a subsidiary if it is controlled to a great 
extent by another corporation. — Also termed instrn- 
mentality theory. 


instrumente noviter reperta (in-stra-men-to noh-vo-ter 
ri-par-ta). [Law Latin] Hist. Instruments newly dis- 
covered. See EX INSTRUMENTIS DE NOVO REPERTIS, 


instrument of accession. Intl law. A document formal- 
ly acknowledging the issuing state’s consent to an 
existing treaty, and exchanged with the treaty par- 
ties or deposited with a designated state or interna- 
tional organization. See ACCESSION (9). 


instrument of appeal. Hist. English law. A document 
used to appeal a judgment of divorce rendered by a 
trial judge of the Probate, Divorce and Admiralty 
Division to the full panel of the court. © The use of 
the instrument of appeal ended in 1881, when ap- 
peals were taken to the Court of Appeal rather than 
the full panel of the Probate, Divorce and Admiralty 
Division. , 

instrument of crime. See CRIMINAL INSTRUMENT. 


instrument of ratification. Int'l law. A document for- 
mally acknowledging the issuing state’s confirmation 
and acceptance of a treaty, and exchanged by the 
treaty parties or deposited with a designated state or 
international organization. See RATIFICATION (@). 


instrumentum (in-stroo-men-tam). [Latin] Hist. A docu- 
ment, deed, or instrument; esp., a document that is 
not under seal, such as a court roll. 


insubordination. 1. A willful disregard of an employ- 
er’s instructions, esp. behavior that gives the employ- 
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er cause to terminate a worker's employment. 
[Cases: Master and Servant €30(5). C.J.S. Employer 


Employee Relationship §§ 65, 71.] 2. An act of disobe- . 


dience to proper arnaplr esp., a refusal to obey an 
order that a superior officer is authorized to give. 


in subsidium (in sab-sid-ee-am). [Latin] Hist. In aid of, 
insufficient evidence. See EVIDENCE. 
insufficient funds. See Nov SUFFICIENT FUNDS. 


insula (in-s[y]a-le), n. [Latin] Roman law. 1. An island. 
2. A detached house or block of apartments leased to 
tenants. 


insular, adj. 1. Of, relating to, from, or constituting an 
island <insular origin>, 2. Isolated from, uninter- 
ested in, or ignorant of things outside a limited 
scope <insular viewpoint>. 


insular area. A territory or commonwealth. © This 
phrase is used by some writers to denote the genus 
of which the terms lerritory and commonwealth are 
species. See COMMONWEALTH (2); TERRITORY (D. 


insular court. See court. 
insular possession. See rossesston. 


in suo (in s[y]oo-oh}. (Latin) Hist. In reference to one’s 
own affairs. 


in suo genere (in s[y]oo-oh jen-ar-ee). [Latin] Hist. Of 
their own kind. @ The phrase usu. referred to cer- 
tain writings that were binding even though they 
lacked the formal requirements. 


in suo ordine (in s{y]oo-oh or-da-nee). [Latin] /fist. In 
his order. 

“In suo ording .... A cautioner who is entitled to the 

benefit of discussion can only be cajled upon, for fulfilment 

of the obligation which he guaranteed, in Kis order — that 

is, after the princi has been discussed. So, also, 

~ helr can only be made tiable for the moveable debts of 


able astate has proved Insufficient to meet those debts.” 

John Trayner, Trayner’s Latin Maxims 277 (4th ed. 1894). 

insurable, adj. Able to be insured <an insurable 
risk>. — insurability, n. 


insurable interest. See INTEREST (2). 


insurable yalue. The worth of the subject of an insur- 
ance contract, usu. expressed as a monetary amount. 
(Cases: Insurance 42171. CJ.S.  /nsurance 
§§ 1108-1109, 1204.) 


insurance. 1. A contract by which one party (the 
insurer) undertakes to indemnify another pany (the 
insured) against risk of loss, damage, or liability aris- 
ing from the occurrence of some specified contin- 
ency, and usu. to defend the insured or to pay for a 
defense regardless of whether the sneured is ulti- 
mately found liable. @ An insured party usu. pays a 
premium to the insurer in exchange for the insur- 
er’s assumption of the insured’s risk. Although in- 
demnification provisions are most common in insyr- 
ance policies, parties to any type of contract may 
agree on indemnification arrangements. [Cases: In- 
surance @ 100]. C..S. Insurance § 2.) 2. The 
amount for which someone or something is covere' 
by such an agreement. — insure, vb. 
“Ingurance,’ sometimes called, assurance, is & 
contract by which hs party, for a consideration, which Is 
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usually, In money either in one sum.or at different times 
pole) continuance of the risk, promises to make a 

mt of money upon the destruction or Injury of 
something in which the other party has an interest. In fire 
insurance and in marine insurance the thing Insured is 
property, in Iife or accident insurance # Is the life or health 
of n.” 1 George J. Couch, Couch on Insurance 
§ 1.2, at 4-6 (2d ed. 1884). 


accident and health insurance. See health insurance. 


accident-based insurance. See occurrence-based liabil- 
ily insurance. 


accident insurance. Insurance that indemnifies 
against bodily injury caused by an accident. ¢ 
Covered losses may include expenses, time, suffer- 
ing, or death. Cf. casualty insurance. (Cases: Insur- 
ance 1012. C.J.S. Insurance § 4.] 


accounts-receivable insurance. 1. Insurance against 
losses resulting from the insured’s inability to col- 
lect outstanding accounts receivable because of 
damage to or destruction of records. 2. See credit 
insurance. 


additional insurance. Insurance added to an exist- 
ing policy. 
all-risk insurance. Insurance that covers every kind 


of insurable loss except what is specifically exclud- 
ed. 


annuity insurance, An agreement ee the in- 
sured (or annuitant) for a stated period or for life. 
(Cases: Annuities @1. C.J.S. Annuities §§ 2-4, 6-9, 
21, 


assessable insurance. 1. Insurance in which the 
insured is liable for additional premiums if a loss is 
unusually large. 2. See assessable policy (1) under 1N- 
SURANCE POLICY. 


assessment insurance. A type of mutual insurance 
in which the policyholders are assessed as losses 
are incurred; a policy in which payments to an 
insured are not unalterably fixed, but are depen- 
dent on the collection of assessments necessary to 
pay the amount insured. 


automobile insurance. An agreement to indemnify 
against one or more kinds of loss associated with 
the use of an automobile, including damage to a 
vehicle and liability for personal injury. [Cases: 
Insurance 1015. C.J.S. Insurance § 16.] 


aviation insurance. Insurance that protects the in- 
sured against a loss connected with the use of an 
aircraft. @ This type of insurance can be written to 
cover a variety of risks, including bodily injury, 
property damage, and hangarkeepers’ liability. 
[Cases: Insurance €=2329.]} 


broad-form insurance. Comprehensive insurance. @ 
This type of insurance usu. takes the form of an 
endorsement to a liability or property policy, 
broadening the coverage that is typically available. 


bumbershoot insurance. 1. Marine insurance that 
provides broad coverage for ocean marine risks. 2. 
See umbrella insurance. ® This term derives from 
the British slang term for wmbrella. The term ap- 
plies esp. to a policy insured through the London 
insurance market. See umbrella policy under tnsur- 
ANCE POLICY. 


insurance 


burial insurance. Insurance that pays for the hold- 
er's burial and funeral expenses. 


business-interruption insurance. An agreement to 

rotect against one or more kinds of loss from the 
interruption of an ongoing business, such as a loss 
of profits while the business is shut down to repair 
fire damayc. (Cases: Insurance @°2163, 2179. . 
C.J.S. Insurance §§ 1074, 1114.] ‘ 


business-partrer insurance. See partnership insur- 
ance. 


captive insurance. 1. Insurance that provides cov- 
erage for the group or business that established it. 
(Cases: Insurance €°1192.] 2. Insurance that a 
subsidiary provides to its parent company, usu. so 
that the parent company can deduct the premiums 
set aside as loss reserves. 


a insurance. An agreement to pay for damage 
to freight damaged in transit. [Cases: Insurance 
@=2137(3), 2217. CJ.S. Insurance §§ 403-404, 
419] 


casualty insurance. An agreement to indemnify 
against loss resulting froin a broad group of causes 
such as legal liability, theft, accident, property 
damage, and workers’ compensation. © The mean- 
ing of casualty insurance has become blurred be- 
cause of the rapid increase iu different types of 
insurance coverage. Cf. accident insurance. [Cases: 
Insurance € 1008; Workers’ Compensation 
1061. CJ.S. Mmsurance §§ 4-5, 7, 15, 17-18; 
Workmen's Compensation § 663.] 


coinsurance. 1. Insurance provided jointly et two 
or more insurers. 2. Insurance cmdet which the 
insurer and insured jointly bear responsibility. © 
An example is commercial insurance under which 
only a portion of a property's value is covered, and 
the property owner assumes liability for any loss in 
excess of the policy limits. (Cases: Insurance 
2170. C.J.S. Insurance § 1110.] 


collision insurance. Automobile insurance that cov- 
ers damage to the insured’s vehicle resulting from 
a rollover or collision with any object, but does not 
cover a personal injury or damage to other prop- 
erty. [Cases: Insurance ©2704. C.J.S. Insurance 
§§ 1020-1025.] 


commercial insurance. 1. An indemnity agreement 
in the form of a deed or bond to protect against a 
loss caused by a party's breach of contract. 2. A 
form of coverage that allows an insurer to adjust 
the premium rates at will, and does not require 
the insured to accept the premium or renew the 
coverage from period to period. 

“Commercial insurance is a 


obligations on the of the other contracting . To this 
class belong poll of ‘contract,’ ‘credit,’ and ‘title’ insur- 
” Thomas Gold Fi A Treatise on Guaranty Insur- 


ance § 3. at 14 (2d ad. 1909). 


comprehensive general-liability insurance. Insur- 
ance that broadly covers an insured's liability 
exposure, including product liability, contractual 
liability; and premises liability. — Abbr. CGL in- 
surance. 


Insurance 


comprehensive insurance. Insurance that combines 
coverage against many kinds of losses that may 
also be insured separately. @ This is commonly 
used, for example, in an automobile-insurance 


policy. : 


compulsory insurance. Statutorily required insur- 


ance; esp., motor-vehicle liability insurance that a 
state requires as a condition to registration of the 
vehicle. [Cases: Automobiles 43. C.J.S. Motor 
Vehicles §§ 223-224,] 


convertible collision insurance. Collision insurance 
that carries a low premium until a claim is made 
against the policy. 

convertible insurance. Insurance that can be 
changed to another form without further evidence 
of insurability, usu. referring to a term-life-insur- 
ance policy that can be changed to permanent 
insurance without a medical examination. [Cases: 
Insurance €71908-1911.] 


credit insurance. An agreement to indemnify 
against loss that may result from the death, disahil- 
ity, or insolvency of someone to whom credit is 
extended. @ A debtor typically purchases this type 
of insurance to ensure the. repayment of the 
loan. — Also termed accounts-receivable insurance. 


credit life insurance. Sce LIFE INSURANCE. 


crime insurance. Insurance covering losses occa- 
sioned by a crime committed by someone other 
than the insured. 


crop insurance. Insurance that protects against loss 
to growing crops from natural perils such as hail 
and fire. (Cases: Insurance €°2203-2208. C.].S. 
Insurance §§ 60, 413, 1076.] 


decreasing term insurance. Insurance that declines 
in value during the term; esp., life insurance that 
lessens in value to zero by the end of the term. 


posit insurance. A federally sponsored indemni- 
fication p to protect depositors against the 
loss of their money, up to a specified maximum, if 
the bank or savings-and-loan association fails or 
defaults. (Cases: Banks and Banking 506. C_J.S. 
Banks and Banking §§ 688, 706.] 


directors and officers’ liability insurance. An a 
ment to indemnify corporate directors and officers 
against judgments, settlements, and fines arisin 
from negligence suits, shareholder actions, an 
other business-related suits. — Often shortened to 
D & O liability insurance; D & O insurance. [Cases: 
Insurance &2377.] 


disability insurance. Coverage purchased to pro- 
tect a person from a loss of income during a 
period of incapacity for work. See general-disability 
insurance; occupational-disability insurance. (Cases: In- 
surance 1012, 2534-2579. C.J.S. Insurance §§ 4, 
1088-1095, 1097, 1102, 1126, 1187-1192.) 


double insurance. Insurance coverage by more 
than one insurer for the same interest and for the 
same insured. @ Except with life insurance, the 
insured is entitled to only a single indemnity from 
a loss, and to recover this, the insured may either 
(1) sue each insurer for its share of the loss, or (2) 
sue one or more of the insurers for the entire 
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amount, leaving any paying insurers to recover 
from the others their respective shares: of the loss. 


dread-disease insurance. Health insurance that 
covers medical expenses arising from the treat- 
ment of any of several specified diseases, : 


e-commerce insurance. Insurance that covers a 
business's computer-related damages and losses 
caused by computer hackers and Internet viruses. 
® Covered damages usu. include physical destruc- 


“tion of or harm to computer circuitry, loss of 


access, loss of use, loss of functionality, and busi- 
ness interruption. 


employers’-liability insurance. 1. An agreement to 
indemnify an ‘employer against an employee's 
claim not covered under the workers’-compensa- 
tion system. 2..An agreement te indemnify against 
liability imposed on an employer for an employ- 
ee’s negligence that injures a third party. [Cases: 
Insurance 2317.) ’ 


me actices Hability insurance. Insurance 
that provides coverage for claims arising from an 
insured’s injury-causing employment practice, 
such as discrimination, defamation, or sexual 
harassment. — Abbr. EPL insurance. 


endowment insurance. A type of life insurance that 
is laud either to the insured at the end of the 
policy period or to the insured’s beneficiary if the 
insured dies before the period ends. See pos Sei 
life insurance under LIFE INSURANCE. 


errors-and-omissions insurance. An agreement to 
indemnify for loss sustained because of a mistake 
or oversight by the insured — though not for loss 
due to the insured’s intentional wrongdoing. @ For 
example, lawyers often carry this insurance as part 
of their malpractice coverage to protect them in 
suits for damages resulting from inadvertent mis- 
takes (such as missing a procedural deadline). 
While this insurance does not cover the insured's 
intentional wrongdoing, it may cover an employ- 
ee’s intentional, but unauthorized, wrongdoing. — 
Often shortened to E & O insurance. (Cases: Insur- 
ance @2383.] 


excess insurance. An agreement to indemnify 
against any loss that exceeds the amount of cover- 
age under another ‘policy. — Also termed excess 
policy. CE. primary insurance. See EXCESS CLAUSE. 
(Cases: Insurance ©2110, 2394.) 


excess-lines insurance. See surplus-lines insurance. 


extended insurance. Insurance that continues in 
force beyond the date that the last premium was 
paid by drawing on itscash value. 


extended-term insurance. Insurance that remains in 
effect after a default in paying premiums, as long 
as the policy has cash value to pay premiums. ® 
Many life-insurance policies provide this feature to 
protect against forfeiture of the policy if the in- 
sured falls behind in premium payments. 


family-income insurance. An agreement to pay ben- 


efits for a stated period following the death of the 
insured. @ At the end of the payment pairs the 
face value is paid to the designated beneficiary. 
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fidelity insurance. An agreement to indemnify an 
employer against a loss arising from the lack of 
integrity or honesty of an employee or of a person 
holding a position of trust, such as a loss from 
embezzlement. — Also termed fidelity guaranty in- 
surance; fidelity and guaranty insuvance; surety and 
fidelity insurance. [Cases: Insurance 1014. C_J.S. 
Insurance §.8.] —- - 


fire insurance. An agreement to indemnify against 
property damage caused by fire, wind, rain, or 
other similar disaster. [Cases: Insurance @1009. 
C.J.S. Insurance §§ 5, 7.] 


first-party insurance. A policy that applies to an 
insured or the insured’s own property, such as life 
insurance, health insurance, disability insurance, 
and fire insurance. — Also termed pis etic insur- 
ance; self-insurance. 


insurance. Insurance that covers a number of 
vehicles owned by the same entity. 


floater insurance. An agreement to indemnify 
against a loss sustained to movable property, wher- 
ever its Jocation within the territorial limit set by 
the policy. 

flood insurance. Insurance that indemnifies against 
a Inss caused by a flood. @ This type of insurance is 
often sold privately but subsidized by the federal 
government. (Cases: insurance €=2209-2213. 
C.J.S. Insurance §§ 60, 1077.] 


fraternal insurance. Life or health insurance issued 
by a fraternal benefit society to its members. 


general-disability insurance. Disability insurance 
that provides benefits to a person who cannot 
perform any job that the person is qualified for. — 
Also termed total-disability insurance. Cf. occupution- 
al-disahility insurance. (Cases: Insurance €2561. 
C.J.S. Insurance §§ 1089, 1187, 1189.] 


‘overnment insurance. Life insurance underwritten 
y the federal government to military personnel, 
veterans, and government employees. 


group insurance, A form of insurance offered to a 
member of a group, such as the employees of a 
business, as long as that person remains a member 
of the group. @ Group insurance is typically health 
or life (usu. term life) insurance issued under a 
master policy between the insurer and the employ- 
er, who usu. pays all or part of the premium for 
the insured person. Other groups, such as unions 
and associations, often offer group insurance to 
. their members. 
“'Group Insurance’ refers to a method ot marketing stan- 
dard forms of insurance, such as life insurance, whereby a 
master policy is issued to the party negotiating the contract 
with tha insurer (frequently an employer), and certificates of 
eg cp ag re ec 
Insurance law ie a Nutshell 13 (ed ed. 1988). ‘ 
guaranty insurance (gar-an-tee). An agreement to 
cover a loss resulting from another's detault, insol- 
vency, or specified misconduct. — Also termed 
surety insurance. (Cases: Insurance €71014. C.J.S. 
Insurance § 8.] 
“The term ‘guaranty Insurance’ is generic In its scope and 


signification, and embraces within It those subsidiary spe- 
cles of insurance contracts known as ‘fidelity,’ ‘commercial,’ 
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and ‘Judicial’ Insurances .... In legal acceptation g 
Insurance Is an agreement whereby one ay (cated the 
Insurer’) for a valuable consideration (term a * f- 
um’) agrees to indemnify another (called the ‘Insured’) in a 
stipulated amount against loss or damage arising through 
dishonesty, fraud, unfaithful performance of duty or breach 
of contract on the part of a third person ... sustaining a 
contractual relationship to the party thus indemnified.” 
Thomas Gold Frost, A Treatise on Guaranty Insurance § 1, 
"at 11 (2d ed. 1909). 
health insurance. Insurance covering medical ex- 
penses resulting from sickness or injury. ——- Also 
termed accident and health insurance; sickness and 
accident insurance. [Cases: Insurance €-1012. C.J.S. 
Insurance § 4.]} 


homeowner's insurance. Insurance that covers both 
damage to the insured's residence and liability” 
claims made against the insured (esp. those arising 
from the insured’s negligence). 


,iudemnity insurance. See first-party insurance. 
industrial life insurance. See LiFE INSURANCE. 


inland marine insurance. An agreement to indem- 
nify against losses arising from the transport of 
poors on domestic waters (i.e., rivers, canals, and 
akes). Cf. ocean marine insurance. 


insurance of the person. Insurance intended to 
protect the person, such as life, accident, and 
disability insurance. 


interinsurance. See reciprocal insurance. 
joint life insurance. See LIFE INSURANCE. 


judicial insurance. Insurance intended to pretect 

litigants and others involved in the court system. 
“By judicial Insurance reference Is had to Insurance bonds 
or policies issued, in connection with the regular course of 
judicial or administrative procedure, for the purpose of 
securing the faithtul performance of duty on the part of 
court paar to guarantee due compliance with the 
terms of undertakings entered into by parties litigant before 
tha courts, and to secure proper administration of statute 
law." Thomas Gold Frost, A Treatise on Guaranty insurance 
§ 3, at 14 (2d ed. 1809). 


key-employee insurance. See key-employee life insur- 
ance under LIFE INSURANCE. 


last-survivor insurance. See lust-survivor life insur- 
ance under LIFE INSURANCE. 


lease insurance. An agreement to indemnify a 
leaseholder for the loss of a favorable lease termi- 
nated by damage to. thé property from a peril 
covered by the policy. ¢ The amount payable is the 
difference between the rent and the actual rental 
value of the property, multiplied by the remaining 
term of the lease. 


level-premium insurance. Insurance whose premi- 
ums remain constant throughout the life of the 
agreement. @ Most whole life policies are set up 
this way. 


liability insurance. An agreement to cover a loss 
resulting from the insured’s liability to a third 
party, such as a loss incurred by a driver who 
injures a pedestrian. @ The insured’s claim under 
the policy arises once the insured’s liability to a 
third party has been asserted. — Also termed third- 
party Mstrance; public-liability insurance. [Cases: In- 
surance 1010. C.J.S. Insurance § 9.] 


insurance 


life insurance. See LIFE INSURANCE. 


limited-policy insurance. Insurance that covers only 
specified perils; esp., health insurance that covers 
a specific type of illness (such as dread-disease 
insurance) or a risk relating to a stated activity 
_ (such as travel-accident insurance). aaa 


Lloyd's insurance. Insurance provided by insurers 
as individuals, rather than as a corporation. @ ‘The 
insurers’ liability is several but not joint. Most 
states either prohibit or strictly regulate this type 
of insurance. See Luoyp’s OF LONDON, (Cases: Insur- 
ance ©1220. C.J.S. Insurance § 1709.) 


loss insurance. Insurance purchased by a person 
who may suffer a loss at the hands of another. @ 
This is the converse of liability insurance, which is 
purchased by potential defendants. 


malpractice insurance (mal-prak-tis). An agree- 
ment to indemnify a professional person, such as a 
doctor or lawyer, against negligence claims. Sce 
errors-and-omissions insurance. (Cases: Insurance 
2389.] 
“Most contemporary lawyers regard malpractice insurance 
as an expensive, but esoeriial pa of tae practice. Its cust, 
along with other costs of the er’s trade, is ultimately 
bome by the consumer, the client who pays the lawyer's 
fees.... Neither the ABA Code nor tho ABA Model Rules 
impose an ethica! obligation to carry adequate malpractice 
insurance. But contemporary lawyers have found It prudent 
to do so, both to protect thelr personal assets and to 
promote thelr public image as 
are financially responsible.” Mortimer D. Schwartz & Rich- 
4580) Wydick, Problems in Legal Ethics 127-28 (2d ed. 
manual-rating insurance. A type of insurance 
whereby the premium is set using a book that 
classifies certain risks on a general basis, rather 
than evaluating each individual case. 


marine insurance. An agreement to indemnify 
against injury to a ship, cargo, or profits invoived 
in a certain voyage or for a specific vessel during a 
fixed period, or to protect other marine interests. 
(Cases: Insurance €92214-2256. C.].S. -Jnsurance 
§§ 394, 400-409, 434, 996-1014, 1195-1229.] 


medigap insurance. See MEDIGAP INSURANCE. 


mortgage insurance. 1, An agreement to pay off a 
mortgage if the insured dies or hecomes disabled. 
[Cases: Mortgages @ 201. C.J.S. Mortgages 
§§ 311-314.] 2. An agreement to provide money 
to the lender if the mortgagor defaults on the 
mortgage payments. — Also termed private mort- 
gage insurance (abbr. PMI). 


mutual insurance. A system of insurance (esp. lile 
insurance) whereby the policyholders become 
members of the insurance company, each payin 
premiums into a common fund from which each 
can draw in the event of a loss. 


national-service life insurance. See 1.1FE INSURANCE. 


no-fault auto insurance. An agreement to indemni- 
7 for a loss due to personal injury or property 
amage arising from the use of an automobile, 
regardless of who caused the accident. (Cases: 
Insurance 2817-2856. C.J.S. 9 Insurance 
§§ 928-929, 1587-1589, 1591-1595, 1601-1602, 
1609, 1612-1623, 1645-1646.] 
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nonassessable insurance. Insurance in which the 
premium is set and the insurer is barred from 
demanding additional payments from the insured. 


oceupational-disability insurance. Disability insur- 


ance that provides benetits to a person who cannot _ 
perform his or her regular job. [Cases: Insurance . 


2561(2). C.J.S. Insurance § 1188.] 


occurrence-based liability insurance. -Iusurance that 
covers bodily injuries or property damage suffered 
during the policy period. @ Each instance of injury 
or damage ts an “occurrence” that may trigger an 
insured’s entitlement to benefits. The terms of 
occurrence-based liability insurance policies are 
usu. broad, limited only by specific exclusions. — 
Also termed aceident-based insurance. 


ocean marine insurance. Insurance that covers 
risks arising from the transport of goods by sea. 
Cf. inland marine insurance. (Cases: Insurance 
2214-2256. C.J.S. Insurance §§ 34+, 400-409, 
434, 996-1014, 1195-1229.] 


old-age and survivors’ insurance. See OLD-AGE AND 
SURVIVORS” INSURANCE, 
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ordinary insurance. See ordinary life insurance un- | | 


dler LIFE INSURANCE. 
ordinary life insurance. Sce Lire INSURANCE. 
overinsurance. See OVERINSURANCE. 


paid-up insurance. Insurance that remains in effect 
even though nu more premiums are due. 


parler: insurance. A type of insurance that 
allows a policyholder to receive dividends. © This 


insurance is invariably issued by a mutual compa- 
ny. 

partnership insurance. 1. Lile insurance on the lile 
of a partner, purchased to ensure the remaining 
partners’ ability to buy out a deceased pariner’s 
interest. — Also termed partnership life insurance. 2. 
Health insurance for a partner, payable to the 
partnership to allow it to continue to operate while 
the partner is unable to work due to illness or 
injurv. — Also termed (in both senses) business- 
partner insurance. 


atent insurance (pat-ont). 1. Insurance against 
loss from an infringement of the insured’s patent. 
2. Insurance against a claim that the insured has 
infringed another's patent. 3. Insurance that funds 
a claim against a third party for infringing the 
insured’s patent. 


port-risk insurance. Insurance on a vessel lying in 
port. Cf. lime insurance; voyage insurance. 


primary insurance. Insurance that attaches imme- 
diately on the happening of a loss; insurance that 
is not contingent on the exhaustion of an underly- 
ing paar Cf. excess insurance. (Cases: Insurance 
2110.) 

private mortgage insurance. See morigage insurance. 


products-liability insurance. An agreement to in- 
demnify a manufacturer, supplier, or retailer for a 
loss arising from the insured’s liability to a user 
who is harmed by any product manufactured or 
sold by the insured. (Cases: Insurance @°2$59.] 
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insurance. Insurance that reimburses the 
insured for profits lost because of a specified peril. 


property insurance. An agreement to indemnify 
against property damage or destruction. — Also 
termed property-damage insurance. [Cases: Insurance 
1009. C.J.S. Insurance §§ 5, 7.] 


public-Hability insurance. See liability insurance.. 


reciprocal insurance. A system whereby several in- 
dividuals or businesses act through an agent to 
underwrite one another's risks, making each in- 
sured an insurer of the other members of the 
group. — Also termed interinsurance. [Cases: Insur- 
ance 1204. C.J.S. Insurance §§ 1712, 1720.] 


reinsurance. See REINSURANCE. 


renewable term insurance. Insurance that the in- 
sured may continue at the end of a term, but 
int at a higher premium. ® The insured usu. 

as the right to renew for additional terms without 
a medical examination. 


replacement insurance. Insurance under which the 
value of the loss is measured by the current cost of 
replacing the insured property. See replacement cost 
under cosr ». [Cases: Insurance 2184. CJ.S. 
Insurance §§ 1107, 1238, 1240, 1242-1243.] 


retirement-income insurance. An agreement where- 
by the insurance company agrees to pay an annui- 
ty beginning at a certain age if the insured sur- 
vives beyond that age, or the value of the policy if 
the insured dies before reaching that age. 


self-insurance. A plan under which a business 
maintains its own special fund to cover any loss. @ 
Unlike other forms of insurance, there is no con- 
tract with an insurance company. — Also termed 
fees insurance. (Cases: Insurance ©1004. 
CJ.S. Insurance § 2.] 


sickness and accident insurance. See health insur- 
ance. 


single-premium insurance. See single-premium life in- 
Surance under Live INSURANCE. 


social insurance. Insurance provided by a govern- 
ment to persons facing particular perils (such as 
unemployment or disability) or to persons who 
have a certain status (such as the elderly or the 
blind). @ Social insurance — such as that created 
by the Social Security Act of 1935 — is usu. part of 
a government's broader social policy. See WELFARE 
state. [Cases: Social Security and Public Welfare 
©121-149.5, 251-751. CJ.S. Social Security and 
Public Welfare §§ 4-5, 18-32,34-84, 146-191, 
209-297.} : 


split-dollar insurance. See split-dollar life insurance 
under LiFE INSURANCE. 


step-rate-premium insurance. Insurance whose pre: 
miums increase at times specified in the policy. 


stop-loss insurance. Insurance that protects a self- 
insured employer from catastrophic losses or un- 
usually large health costs of covered employees. © 
Stop-loss insurance essentially provides excess cov- 
erage for a self-insured employer. The employer 
and the insurance carrier agree to the amount the 
employer will cover, and the stop-loss insurance 


Insurance 


will cover claims exceeding that amount. [Cases: 
Insurance’ 62523, 2525(1). C.J.S.. Insurance 
§ 930]  — . 


straight life insurance. See whole life insurance un- 
der LIFE INSURANCE. 


surety and fidelity insurance. See fidelity insurance. 
surety insurance. See guaranty insurance. — 


surplus-lines insurance. Insurance with an insurer 
that is not licensed to transact business within the 
state where the risk is located. — Also termed 
excess-lines tnsurance. [Cases: Insurance €°1331.] 


term life insurance. See LIFE. INSURANCE. 


terrorism insurance. Insurance that indemnifies 
against losses sustained because of an act of terror- 
ism. ® Terrorism insurance has been available 
since the 1970s; it was (and is) required for U.S. 
airports of almost all sizes. In the mid-1980s, ter- 
rorism insurance was offered to individuals, origi- 
nally as a form of travel insurance that provided 
compensation for terrorism-related cancellations 
or changes in itinerary when ‘traveling to or in 
certain couniries. See TERRORISM. 


third-party insurance. See liabilily insurance. 


time insurance. Marine insurance. Insurance cover- 
ing the insured for a specified period. Cf. voyage 
insurance. 


title insurance. An yee to indemnify against 
loss arising from a defect in tide to real aking 
usu. issued to the buyer of the property by the tide 
company that conducted the title search. [Cases: 
Insurance ©1013. C.J.S. Jnserance § 19.) 
“Title insurance Is normally writen by specialized compa- 
nies that maintain tract indexes: companies involved {n 
writing life or casualty usually are not Involved in title 
insurance. Title Insurance Is an unusual type of insurance in 
a few respects. For one thing, it is not a recurring policy: 
There is ba Be single premium, and a title insurance policy 
written on Behalf of an owner theoretically remains out- 
standing foraver to protect him or her from claims asserted 
by others. It is more similar to an indemnification agreement 
than to an Insurance policy. For another, titla Insurance 
companies generally do not take risks that they know 
about. If the title search shows that a risk exists, the 
company will exclude that risk from the coverage of the 
policy.” Robert W. Hamilton, Fundarnentals of Modem Bust- 
ness 84 (1969). 


total-disability insurance. See general-disability insur- 
ance. 


travel-accident insurance. Health insurance limited 
to injuries sustained while traveling. 


umbrella insurance. Insurance that is supplemen- 
tal, providing coverage that exceeds the basic or 
usual limits of liability. — Also termed bronbershoot 
insurance. (Cases: Insurance 2110, 2394.] 


underinsurance. See UNDERINSURANGE,. 


unemployment insurance. A type of social insurance 
that pays money to workers who are unemployed 
for reasons unrelated to job performance. @ Indi- 
vidual states administer unemployment insurance, 
which is funded by payroll taxes. — Also termed 
unemployment com tion. (Cases: Social Security 
and Public Welfare 6@251-751. C.J.S. Social Securi- 
ty and Public Welfare §§ 146-191, 209-297.] 


insurance adjuster 


universal life insurance. See 1.iFe INSURANCE. 
variable liye insurance. See \.1FE INSURANCE. 


voyage insurance. Marine insurance. Insurance cov- 
_ ering the insured between destinations. Cf tine 
_ insurance. . : 


war-risk insurance. t. Insurance covering damage 
caused by war. @ Ocean marine policies are often 
written to cover this type of risk. (Cases: Insurance 
S259, 2223. CS. Insurance §§ 916, 1084.] 2. 
Life and accident insurance provided by the feder- 
al government to members of the armed forces. ® 
This type of insurance is offered because the haz- 
ardous nature of military service often prevents 
military personnel from obtaining private insur- 
ance. (Cases: Armed Services 55. C.J.S. Armed 
Services § 192.) 


whole life insurance. See tive. INSURANCE. 


insurance adjuster. A person who determines the 
value of a loss to the insured. and settles the claim 
against the insurer. See anjusrer. (Cases: Insurance 
3222. CL].S. lnsurance §§ 1343-1344.] 


insurance agent. A person authorized by an insurance 
company to sell its insurance policies. — Also termed 
producer, (in property insurance) recording agent; rec- 
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mutual insurance company. An insurance company 
whose policyholders are both insurers and in- 
sureds because they pay premiums into a common 
fund, from which claims are pitid; an insurer 
whose policyholders are its owners, as opposed to 
# stock insurance company owned by outside 
shareholders, Cf. stock insurance company. (Cases: 


Insurance CoHI2i. CJS. Insurance §§ 99, 109.) - § 


"Mutual insurance are organized by a number 


~_ of persons for the oes ot transacting some particul 
: Tpose jar 
business 7 


insurance ...- A company is a mutual ona when 
the persons constituting the company contribute either cash 
of assessable premium notes, or both, to a common fund, 
out of which each Is entitled to indemnity in case of loss. 
The distinguishing feature is mutuality, evidenced by the co- 
operation of members, uniting for that purpose, each taking 
a pat In the management of its affairs and 

Ing at once insurer and Insured, contributing to a fund 
from which all losses are paid .... Damocratic ownership. 
and ¢éntrol Is a f characteristic of a mutual 
insurance company.” 18 John Alan Appleman, insurance 
Law and Practica § 10041, at 79-80 (1945). 


stock insurance company. An insurance company 
operated as ,g; private corporation and owned by 
stockholders who share in the company’s profits 
and losses. 


stock iife-insurance company. A stock insurance 
company that does life-insurance business. 
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insurance fraud. See rrivb. 
insurance of the person. See InsuRANCE. 
insurance policy. 1. A contract of insurance. 2. A 


ord agent. [Cases: Insurance 1604, CJ.S. Jusurance 
§§ 178, 180.) 


. general agent. An agent with the general power of 


~ making insurance contracts on behalf of an insur- 
er. (Cases: Insurance €°1634(2). C.J.S. Jusurance 
$$ 193-194.) 


Special agent. An agent whose powers are usu. 
conlined to soliciting applications for insurance, 
taking initial premiums, and delivering policies 
when issued. — Also termed local agent; solicitor. 
(Cases: Insurance ©?1634(2). C.J.S. dasurance 
§§ 193-194.] 


insurance broker. Sec bROKER. 


insurance certificate. 1. A document issued by an 
insurer as evidence of insurance or membership in 
an insurance or pension plan. 2. A document issued 
by an insurer to a shipper as evidence that a ship- 
ment of goods is covered by a marine insurance 


policy. 
insurance commissioner. A public official who super- 


vises the insurance business conducted in a state. 
(Cases: Insurance © 1029.] 


insurance company. A corporation or association that 
issues insurance policies. (Cases: Insurance 1003. 
CLS. Insurance § 32.) 


. Captive insurance company. A company that insures 
the liabilities of its owner. @ The insured is usu. 
the sole shareholder and the only customer of the 
company. — Also termed captive insurer. (Cases: 
Insurance 61192.) 


mixed insurance company. An insurance company 
having characteristics of both stock and mutual 
companies in that it distributes part of the profits 
to stockholders and also makes distributions to the 
insureds. 


document detailing such a contract. — Often short- 
ened to policy. — Also termed policy of insurance; 
contract of insurance. 


accident policy. A type of business or personal 
policy that fnsures against loss resulting directly 
from accidental bodily injuries sustained during 
the policy term. (Cases: Insurance 71012. 1716. 
C.J.S. Insurance 3§ 4, 254.] 

assessable policy. 1. A policy under which a policy- 
holder may be held liable for losses of the insur- 
ance company beyond its reserves. — Also termed 
assessable insurance. 2. See assessable insurance (1) 
under INSURANCE. 


bailee policy. A floating policy that covers in 
a bailee’s possession but does not particularly de- 
scribe the covered goods. 


baste-form policy. A policy that offers limited cover- 
age against loss. @ A basic-form policy generally 
covers damages from fire, windstorm, explosion, 
riot, aircraft, vehicles, theft, or vandalism. — Also 
termed limited policy; specific policy. . 

blanket policy. An agreement to indemnify all 
property, regardless of location. — Also termed 
compound policy. 

block policy. An all-risk policy that covers groups of 
property (such as property held in bailment or a 
dusiness’s merchandise) against most perils. See 
all-risk insurance under INSURANCE. 

broad-form policy. A policy that offers broad pro- 
nek with few timitations. ® This policy offers 
greater coverage than a basic-form policy, but less 
than an open-perils policy. 
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claims-made policy. An agreement to indemnify 
against all claims made during a 1 ae period, 
regardless of when the incidents that gave rise to 
the claims occurred. — Also termed discovery policy. 
- (Cases: Insurance C2266. C.J.S. Insurance § 430.) 


closed policy. An insurance policy whose. terms 
cannot be changed: @ A fraternal benefit society is 
not permittel to write closed policies. — Also 
termed closed insuray.ce contract. 


commercial general-iiability policy. A comprehen- 
sive policy that covers most commercial nsks, lia- 
bilities, and causes of loss. © This type of policy 
covers both business losses and situations in which 
a business is liable to a ihird party ul dap 
injury or property damage. First introduced in 
1986, this policy has largely replaced comprehen- 
sive general-liabilits, policies. — Abbr. CGL policy. 
CE. comprehensive gereral-liubility policy. 
completed-opcrations policy. \ policy usu. pur- 
chased by a building contractor to cover accidents 
arising Out of a ep ay an operation that Cie 
contractor has completed. (Cases: Insurance 
gg. CAS. fisuran: 38 431. 950, 952-953, 
971-972. Y7A-O7FH. 985.) 


compound policy. Sce tanket policy. 


comprehensivw general-liahility policy. A broad-cov- 
crage commercial insurance policy covering a vari- 
ety af general risks. esp. bodily injury and proper- 
ty damage to a third party for which the business 
entity is liable. © This policy was first offered in 
1940. It has largely been replaced by the commer- 
cial-general liability policv. — Alro termed CGL 
policy, gereral-liabilizy policy. Cal commercial general- 
habiliy polic. 

concurrent policy. One of two or more insurance 
policies Uaat cover the same risk. @ Concurrent 
insurance policies are stated in almos: identical 
rerms so that liability can be apportioned between 
the insurers. [Cases: Insurance ©2107.] 


continuous policy. See perpetual policy. 


corrected policy. A policy issued afler a redetermi- 
navion of risk .. correct a misstatement in the 
uriginal policy. 


deferred-dividend insurance policy. Hist. A life in+y 


surance policy that accumulated a fixed percent- 
age of the insurer's surplus profits, payable as a 
luinp sum on a certain date or at the insured’s 
death, whichever came first. 


discovery policy. Sce claims-made policy. 

drummer floater policy. Hist. A policy that covered 
the goods carried by a commercial salesperson 
while traveling. ; 

endowment policy. A life-insurance policy payable 
at the end of a specified period, if the msured 


survives that period, or upon the insureds death if 
death occurs before the end of the period. 


excess policy. See excess insurance undeV INSURANCE. 


extended policy. A policy that remains in effect 
beyond the time when premiums are no longer 
paid. 


_ insurance policy 


flier policy. Hist. A policy issued at a very low rate 
near the end of the vear for’ the purpose of 
swelling the insurance agent's annual-sales fig- 
ures. — Also spelled flyer policy. 


floating policy. An insurance policy covering prop- 
erty that frequendy changes in quantity or loca- 
tion, such as jewelry. — Also termed running policy; 
blanket policy. : 


following-form policy.,.\n_ insurance policy vat 
adopts the terms and conditions of another insur- 
ance policy. (Cases: Insurance 3615(1).] 


gambling policy. See wage: polic. 

graveyard insurance. See wager pulicy. 

group policy. See master pslicy. 

homeowncr’s policy. A multiperil policy providing 
coverage for a varietv of risks. including less by 
‘ire, water. burglary, and the homeowner's negli 
gent CSr.cdect. 


ireontesteLle policy 3 oohev cortain'rg a provision 
thax prohibits the insurer from contesting or cane 
celirg the poliev on the basis of statements made 
in the application. (Cases: Insurance C312], 
C.p.S. Insurance § 1636-}. 


interest policy. A policy whose terms indiciie chat 
the insured has an interest in the subject tnacter of 
the insurance. Cf. wager polin. 


joint life policy. A life-insurance poligy that ma. 
tures and becomes due upon the death of any of 
those jointly insured. 


lapsed policy. 1. An insurant policy on which 
there has been a default in premium payments. 
[Cases: Insurance @20?9.] 2. An insurance policy 
that. because of statistory provisions. remains in 
force after a defaul in premium payments. @ 
Statutes normallv provide aoe aor S1eclas wee 
period after nonpayment of premiums. (Cases: 
Insurance 72.018.) 


level-rat.. ‘eyal-reserve policy. A policy that seeks to 
build 4 reserve equal to the policy's face value by 
the end of the insured’s He. 


fe policy. A life-insuranuce policy that requires 
lifctime atinual fixed premiums and that becomes 
payable only on the death of the insured. — Also 
termed regular life policy. (Cases: Insurance 
1011, 1716. CJS. Insurance §§ 10-14, 254.) 


limited policy. 1. An insurance policy that specifi- 
cally excludes certain classes or wpes of loss. 2. See 
basic-farm policy. 

manuscript policy. An insurance policy containing 
nonstandard provisions that have been negotiated 
between the insurer and the insured. 


master policy, An insurance policy that covers mul- 
yee insureds under a group-insurance plan. — 
Also termed group pelicy. See group insurance under 
INSURANCE. 

mixed policy. Maine insurance. A policy combining 
aspects of both a voyage policy and a time policy. 
multiperil policy. An insurance policy that covers 


‘several types of losses. such as a homeowner's 


Insurance pool 


policy that covers losses from fire, theft, and per- 
sona) injury. — Also cermed named-perils policy. 
nonmedical policy. An insurance policy issued with- 
out a prior medical examination of the applicant. 
occurrence policy. An agreement to indemnify, for 
any loss from an event that occurs within the 
policy period. regardless of when the claim is 
made. (Cases: Insurance 2264. C.J.S. Insurance 
$ 429.) a 
 open-perils policy. A property insurance policy cov- 
ering all risks against loss except those specifically 
exciuded from coverage. 


open policy. See unvalued policy. 

package policy. An insurance policy providing pro- 
tection agains: multiple perils and losses of both 
the insured and third parties. @ A homeowner's 
policy is usu. a package policy. 

paid-up policy. A policy that remains in effect after 
premvums are no longer due. 

participatizg policy. A policy that allows the hold :r 
a right to dividends or rebates from future premi- 
ums. ® This type of policy is issued by a mutual 
company. 

permanent policy. A renewable policy that is eiies- 


tive for a specaied period and is terminabie bv | 


either the insurer or the insured after giving ex- 
ress notice. 
Pretual policy. An insurance policy that remains 
efRvive without renewal until one of the parties 
tern.ates it according to its terms. — Also termed 
rontinens policy. 
regular (; policy. See life polic:. 
running poliv, See floating policy. 
speccfic policy. Seew_ic-form policy. 
standard policy. 1. s, insurance policy providing 
insurance that is recenmended or required by 
state law, usu. regulatea>v a state agency. [Cases: 
Insurance 71775. C.J.S. ‘peurance § 297.) 2. An 
insurance policy that contain standard terms used 
for similar insurance policits nationwide, usu. 
drafted by an insurance industria-association such 
as Insurance Services Office. . 
survivorship policy. A jvint life policy whit is pay- 
able after all the insureds have deed. ze, 


term policy. A life-insurance policy that gives po 


tection for a specified period, but that does nor 
have a cash value or reserve value. 

time policy. An insurance policy that is effectiv~ 
only during a specilied period. os 
tontine policy (tahn-teen or tahn-tcen). An insur- 
ance policy in which a group of participants share 
advantages so that upon the default or death of 
any participant, his or her advantages are distrib- 
uted among the remaining participants until only 
one remains, whereupon the whole gues to that 
sole participant. @ Under the tontine plan of insur- 
ance, no accumulation or earnings are credited to 
the policy unless it remains in force for the tontine 
period of a specified number of years. Thus, those 
who survive the period and: keep their pohcies in 


‘ 


822 


force share in the accumulated funds, and those 
who dic or fader their policies to lapse during 
the period do not. This type of policy takes its 
name from Lorenzo Tonti, an Italian who invent. 
ed it in the 17th century. Today, newer and more 
ingenious forms of insurance have largely mace 
tontine policies defunct. See toxtine. (Cases: In- 
surance 2441.) an ¢ 

umbrella policy. An insurance policy covering loss- 
es that exceed the basic or usual limits of Hiahilin 
provided hy other policies. See umbrella insteraner 
under ixsvrance. (Cases: Insurance C2110), 
239-7.) ‘ 

unvalued policy. A policy that does not state a 
value of the insured property but that. upon toss, 
requires proof of the property's worth. — Also 
termed open policy. 

valued policy. An insurance poticy in which the 
sum to be paid when a loss occurs is fixed by the 
terms of the contract. @ The value agreed on is 
conclusive for a total loss and provides a basis fon 
determining recovery in cases of partial loss. “‘Uhis 
value is in the aature of liquidated dam.rges. 
iwases: Tasurapes  Se8ird. CLES. dan 

§§ TPOS-1 109, 1204.) 


voyage policy. A mavine-insurance nolicy tha: in- 
sures a vessel or its cargo during a specificd son. 
ge. 

wager policy. An insurance policy issued toa jpcr- 
son who is shown to have no insurable interes: in 
the person or property covered by the policy. © 
Wager policies are illegal in most states. —<-Vlse 
termed gambiing polie: graveyard insuranc. See ot 
surable interest under INTEREST 021. CE. interest pr cicy: 
maheal cellement ander serrceminr a. (Cases: [ne 
surance 1784.] 


insurance pool. -\ group of several insurers thas. to - 


spread the tisk. combine and shase premiums and 
losses, 


insurance premium. See PREMIUM OL). 


insurance rating. The provess by which an insurer 
arrives ata policy premium for a particular risk. — 
Often shortened to rating. (Cases: Insurance 1541. 
C..S. Insurance § 68.) 


Insurance Services Office. A nonprofit ciganization 
that provides analytical and decision-support scr- 
vices and tools to the insurance industry. including 
statistical, actuarial. underwriting. and claims data. 
and drafis of model insurance policy forms and 
coverage provisions. © The organization is composed 
of member insurers. It provides data and inforwa 
tion to its members and also to nonmember sub- 
scribers. such as risk managers. insurance regulators. 
and self-insureds. — Abbr. ISO. ; 

insurance trust. See TRUST. 

insurance underwriter. See (UNDERWRITER. 


insurant. n. A person who obtains insurance or (0 
whom an insurance policy is issued. @ This term 1s 
much less common than the attributive noun insured. 


insure, vb. 1. ‘Yo secure. by payment of 2 preniuul. 
the payment of aosam of money in the event on 3 


en 
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loss. (Cases: Insurance 1001. C.J.S. /nsurance § 2.) 
2. To issue or procure un insurance policy on or for 
someone or something). 


insured, n. A person who is covered or protected by 


an insurance policy. — Also termed assured. (Cases: 
Insurance 2100. C.].S. Insurance § 389.) 


additional insured. A person who is covered by an 
insurance policy but who is not the primarv in- 
sured. @ An additional insured nvay, or may not, 
be specifically named in the policy. [f the person is 
numed, then the term is sometimes named addition- 
al insured. — Also termed secondary insured. (Cases: 
Insurance 2100. C.J.S. Insurance § 389.) 


class-one insured. In a motor-vehicle policy, the 
named insured and any relative residing with the 
named insured. (Cases: Insurance €>2660-2661. 
CJS. Insurance §§ 928, 1044-1047, 1054, 1596, 
1599, 1672-1673.) 


class-two insured. In a motor-vehicle policy, a per- 
son lawfully occupying a vehicle at the time of an 
accident. [Cases: Insurance €°2660. C.J.S. Insur- 
ance §§ 928, LO44-1045, 1047, 1054, 1596, 1599, 
1672.) 

first-named insured. See primary insured. 


named iusured. A person designated in an insur- 
ance policy as the one covered by the policy. 
[Cases: Insurance C2100. C_].S. Insurance § 389.) 


primary insured. The individual or entity whose 
name appears first in the declarations of un insur- 
ance policy. — Also termed _first-named insured. 


insurer. One who agrees, by contract, to assume the 
risk of another's loss and to compensate for that 
lass. — Also termed unders'riter; insurance underwriter; 

saarrer, essurer (for life insurance). (Cuses: Insurance 
1002. CLS. Laurance § 52.) 


excess insurer. An insurer ‘sho is lisble for serring 
any past of a claim net covered Sv an insured’s 
primary insther. — Also termed seconary insurer. 
See primary insurer. a 


primary irsurer. An msurer who is contractually 
committed to seuling a claim up to the applicable 
policy limit-before any other insurer becomes tia- 
ble for any part of the same claim. See excess 
misurer. 


quosi-insurer; A service provider who is held to 
strict liability in the provision of services, such as 
an innkeeper or a common carrier. 


secondary insurer. See excess insurer. 


insurgent, n. A person who, for political purposes, 
engages in armed hostility against an established 
government. — insurgent, adj. — insurgency, n. 

ins uring agreement. See INSURING CLAUSE. 

ins uring clause. A provision in an insurance policy or 
bend reciting the risk assumed by the insurer or 
establishing the scope of the coverage. — Also 


termed insuring agreement. [Cases: Insurance ©2097. 
C.J.S. Insurance §§ 282-283, 395, 860.] 


insurrection. A violent revolt against an oppressive 
authority, usu. a government. 


in tantum 


“Insurrection is distinguished from rout, riot; and offense 
connected with mob violence by the fact that in Insurrection 
there is an organized and armed uprising against authority 
or operations of goverment, while crimes growing out of 
mob vislence, however serious they may be and however 
numerous the participants, are simply unlawful acts in dis- 
turbance of the peace which do not ten the stability of 
the government or the existence of political society.” 77 
C.J.S. Riot insurrection § 29, at $79 (1994). 


intact family. See FamiLy. 

in tail. See TaiL. 

intake, n. 1. The official screening of a juvenile 
charged with an offense in order tw determine 
where to detérmine where to place the juvenile 
pendin, formal adjudication or infornial disposition. 
2. The bod of officers who conduct this screening. 
3. Hist. English law. A piece of land temporarily taken 
from a common or moorland by a tenant to raise a 
crop. on 

intake day. The day on which new cases are assigned 
to the courts. 


intaker. Hist. See FENCE (1). 


sahara fee adj. Not capable of being rouched: impul- 
pable; iNCORPOREAL. 


intangible, n. Something that lacks a physic:' form: an 
abstraction, such as responsibility; esp.. an asset that 
13 NOt corporeal, such as intellectual property. | 
general intangible. Any intangible personal proper- 
ty othe: than gonds, accounts. chattel paper. docu- 
ments, instruments, investment property, rights to 
proceeds of written leuers of credit. and money. 
Some examples are goodwill, things in active. und 
literary rights. UCC § 9-102(a)42). See dutoegile 
property under propewty. (Cases: Secured Transac- 
tions CULL. PRL, V5.1. CS. Secured Treusar- 
tions §§ 3, 11,13, 81.] 


fayment intangible. A yeneral intanvible under 
which the account debtor's orincipal obligaten isa 
aegetars obugadion. OCC 2 vile hy 


intangible asset. 1. asst. 2. INTANGIBLE TRADE VALE SE. 


intangible drilling cost. Oil < gas. An expense tat is 
incident te and necessary for drilling and compict- 
ing an oil or gas well and that has no salvaye value, 
® Intangible drilling costs may be dedinted in the 
year they are incurred rather than capitalizes? and 
depreciated. 26 USCA § 612. 


intangible movable. Sec movasie. 

intangible property. Sec rroreriy. 

intangible tax. See ‘ax. 

intangible thing. Sec incorporeal thing under THING. 

intangible trade property. See INTANGIBLE TRADE VALI. 

intangible trade value, Intellectual properts. The mea- 
sure of an enterprise's proprietary informiuion, 
ideas, goodwill, and other nonphysical commerciil 
assets. @ The law of misappropriation provides some 
protection against the taking of intangible trade 


values to compete unfairly with their Original own- 
er. — Also termed intangible asset; intangible trade 


Pieper: — 
in tantum (in tan-tam). (Latin) Hist. To that extent: 
insofar. Cf. pro TANTO. 


integer 


integer (in-ta-jer). adj. (Latin) Archaic. Whole: un- 
touched. See Res NoVA ; 


integrated agreement. See INTEGRATED CONTRACT. 
integrated bar. See sar. , 


integrated contract. One or more writings constituting 
au final expression of one or more terms of an 


agreement. — Also termed integrated agreement, inte-. 


vrated writing. See iNVEGRATION (2, [Cases: Contracts 

245, Evidence €397(2). C.J.S. Contracts § 416; 

Evidence $§ 1159-1160, 1278-1280.] 
completely integrated contract. An integrated agree- 
ment adopted by the parties as a full and exclusive 
statement of the terms of the agreement. @ The 
parties are therefore prohibited from varying or 
supplementing the contractual terms through par- 
ol (extrinsic) evidence. [Cases: Evidence €9397(2). 
C.)S. Evidence $$ 1159-1160, 1278-1280.) 


partially integrated contract. An agreement in 
which some, but not all, of the terms are integrat- 
ed; any, agreement other than a completely inte- 
wratecdl agreement. (Cases: Evidence G397(2). 
CLS. Evidence S$ 1159-1160, 1275-1280.) 


integrated property settlement. Sce :xarerly SETTLE: 
MENTE (2), 


integrated writing. See inirgrated rontract under CON. 
PRACT. 


integration. 1. The process cf mabing whole or com- 
bining into one. 2. Contracts. The full expression of 
the parties’ agreement, so that all earlier agreements 
are superseded, the effect being that neither party 
may ker contradict or add to the contractual 
terms. — Also termed merger. See PAROL-EVIDE NCE 
ROLE, (Cases: Contracts C245; Evidence C°397(2). 
C.p.S. Contracts § 416; Evidernee 88 1159-1160; 
1278-1280. 


complete integration. Vhe fact or state of fully 
expressing the intent of the purtics. ® Paral evi- 
dence is therefore inadmissil:le. [Cases: Evidence 
C3972). CS. Evidence §$ 1159-1160, 
1278-1290.) 

partial integration. The fact ov state of not tuily 
expressing (he parties’ intent. @ Mare] (extrinsic) 
evidence is admissible to clear up amiguities with 
respect to the ‘terms that are not integrated. 
(Cases: Evidence 397(2). C.J.S.  Eidence 
$$ 1159-1160. 1278-1280.} 


3. Wills & estates. The combining of more than one 
writing into 2 single document to ‘orm the testatur’s 
last will and testament. @ The other writing must be 
present at the time of execution and intended to be 
included in the will. hhe issue of integration is 
more complicated when it concerns a holographic 
will, which may be composed of more than one 
document written at different times. 4. The incor- 


poration of different races into existing institutions 


(sich as public schonls) for the purpose of reversing 
the historical effects of racial discrimination. Cf. DE- 
SEGREGATION. [Cases: Schools €°13(4). C.J.S. Civil 
Rights §§ 111-114, 120, 128-129.] 5. Antitrust. A 
firm's performance of a function that it could have 
obtained on the open market. @ A firm can achieve 
integration by entering a new market on its own, by 


eee Senne mee ee tes ee ee et 


824 


acquiring a firm that operates in a secondary mar- 
ket, or by entering into a contract with a firm that 
operates in av secondary market. — Also termed 
vertical integration. See vertical merger under MERGER. 


backward integration. A firm's acquisition of own- 

ership of facilities that produce raw materials or 

parts for the firm’s products. 
6. Securities. The requirement that all security offer- 
ings over a given period are to be considered a 
single offering for purposes of determining an ex- 
emption froin registration, @ The Securities and 
Exchange Commission and the courts apply five 
criteria to determine whether two or more transac- 
tions are part of the same offering of securities: (1) 


whether the offerings are part of a single plan of 


financing, (2) whether the offerings involve issuance 
of the same class of securities, (3) whether the 
offerings are made at or about the same time, (4) 
whether the same type-of consideration is received. 
and (5) whether theOfferings are made for the 
same general purpose. 17 CFR § 230.502. [Cases: 
Securities Regulation C18.14. C.J.S. Securities Regu- 
lation § 6-4.) 


integration clause. A contractual provision stating that 
the contract represents the parties’ complete anc 
final agreement and supersedes all informal under- 
standings and oral agreements relating to the subject 
matter of the contract. — Also termed merger clatwe: 
enti cement clause. See INTEGRA“ION 121; PAROL-EVE 
DENCE Rute. (Cases: Contracts 9245; Evidence 
@2397(2). C.[.S. Contracts § 416: Evidence 
$§ 1159-1160. 1278-1286,] 


integrations rule. The rule thac if the parties to it 
contract have embodied their agreement in a final 
document, any other action or statement is without 
effect and is immaterial in determining the terms of 
the contract. See pvrot EVIDENCE RULE. (Cases: Con- 
tracts 9245: Evidence ©°397(2). C.f.S. Contracts 
$ 416; Evidence $§ VE59-1160 1278-1280.] 


integrity .ight. Copyight. Uhe right ot authors and 
artists te ingise thet choir creative works not be 
changed without their authorization. © Integrity is 
one of the moral rights of artists recognized in civil- 
law co.ntries. tncluadiing mutch of Eurcpe, bu: largely 
unavailable in the United States. Ch Mou. RIGHT; WT 
TRIBUTION RIGHT. 


intellectual property. 1. A category of intangible 
rights protecting commercially valuable products of 
the human intellect. @ The category comprises pri- 
marily trademark, copyright, and patent rights, but 
also includes trade-secret rights, publicity rights. 
moral rights, and rights against unfair competition. 
[Cases: Copyrights and Intellectual Property ©1- 
C.j.S. Copyrights and Intellectual Property $$ 2, 4-5.| 2- 


~ A commercially valuable preduct of the human intel- 


lect, in a concrete or abstract form, such as a copy- 
A Wrak work, a protectable trademark, a patent- 
able invention, or a trade secret. — Abbr. IP. 
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in the letter.” Lionel Bently & Brad Sherman, Intellectual 
Property Law 1-2 (2001). 
intemperance. A lack of moderation or temperance; 
esp.. habitual or excessive drinking of alcoholic bev- 
erages. [Cases: Chemical Dependents 1. C.J.S. 
Chemical Dependents §§ 2-3.] 


in tempus indebitum (in tem-pas in-deb-i-tam). 
Latin] Hist. At an undue time. 


interd, vb. 1. To have in mind a fixed purpose to 
reach a desired objective: to have as one’s purpese 
<Daniel intended to become a lawver>. 2. To con- 
template that the usual consequences of one’s act will 
pee or necessarily follow from the act. whether 
or not those. consequences are desired for their own 
sake <although he activated the theater's fire alarm 
only on a dare, the jury found that Wilbur intended 
to cause a panic>. 3. To signify or mean <the 
parties intended for the writing to supersede their 
curlics handshake deal>. 


intendant (in-ten-dant). A director of a government 
ageecyy csp. fas used in 17th- and feth-centary 
France) a rovai official charged with the aaministra- 
tion af mstice or finance. 


intended beneficiary. Sce HENEFICIARY. 
intended child. See CHIL». 
intended parent. See infentional parent under PAaReNt. 


intended to be recorded. (Of a deed or other instru- 
ment) not yet filed with a public registry, but form- 
ing a link in a chain of utle. (Cases: Deeds C83: 
Records C19. C.J.S. Peeds § 157; Records § 30.) 


intended-use doctrine. Products liability. The rule im- 
posing a duzy on a man::faurer to devclop a prod- 
uct so chat it is reasonably safe for its intended or 
foresecable users. @ In determining the scope of 
responsibility, the court considers the defendant's 
marketing scheme 2nd the foreseeabilitv of the 
harm. [Cases: Products Liability, O15. C.|.S. Products 
LiaMlity §§ 30-31.) 


intendment (in-tend mant). 1. The sense in which the 
law understands something <the intendment of a 
contract is that the contract is legally enforce- 
able>. — Also termed intendment of law. 2. A deci- 
sion-maker's inference about the true meaning or 
intention of a legal instrument <there is no need for 
intendment, the court reasoned, when the text of 
the statute is clear>. — Formerly also spelled entend- 
ment. 


common intendment. The natural or common 
meaning in legal interpretation. 


3. A person's expectations when interacting with 
others within the legal sphere. 


“Our Institutions and our formalized interactions with one 
another ara accompanied by cartain interlocking expecta- 
tions that may be called intendments, even though there is 
seidom to bring these underlying expectations 
across the threshold of consciousness. In a very real sense 
when | cast my vote in an efection conduct is directed 
and conditioned by an tion my batiot will be 
counted in favor of the candidate | actually vote for. This is 
true even though the possibility that my ballot will be throws 
in the wastebasket, or counted for the wrong man, may 
fever enter my mind as an object of conscious attention. In 
this sense the institution of elections may be said to contain 
an Intendment that the votes cast will be faithfully tallied. 
though | might hesitate to say, except in a muod of rhetoric, 


{Law 


intent 


that the election authorities had entered a contract with mi 
to count my vote 73 I had cast it." !on L. Fuller, The Morality 
of Law 217 (rev. ed. 1969). : 


intent. 1. The state of mind accompanying an act, esp. 
a forbidden act. © While motive is the inducement to 
do some act, intent is the mental resolution or 
determination to do it. When the intent to do an act 
that violates the law exists, motive becomes immate- 
rial. Cf, MOTIVE; SCIENTER. 


“The phrase ‘with intent to,’ or its equivalents, may mean 
any one of at least four different things: — (1) t the 
intent referred to must be the sole or exclusive intent; (2) 
that it is sufficient if it is one of several concurrent intents; 
(3) that it must be the chief or dominant intent, any others 
being subordinate or incidental; (4) that It must be a deter- 
mining intent, that is to say, an intent In the absence of 
which the act would not have been done, the remaining 
purposes being insufficient mutives by themselves. It is a 
question of constuction which of ihose meanings is the 
true one in the particular case.” John Salmond, Jurispru- 
dence 393-84 (Glanville L. Williams ed., 10th ed. 1947). 


construcsiué intent. X legal prituiple that aciual 
intent will be presumed when an act leading te the 
result could have ben reasonably expected to 
cause that result. 


“Corstructive intent is a fiction which permits fp service to 
the notion tha: intention ic essential to crir..nality, while 
recognizing tha: unintended consequences of an act may 
sometimes be sufficient for guilt of some offenses.” Rollin 
sor & Ronald N. Boyce. Criminal Law 835 (3d ed. 


criminal intent. 1. MEXS REA. 2. An intent to commit 

an actus reus without any justification, excuse. or 

other detense. — Also termed felonious mient. See 

specific intent. (Cases: Criminal Law G20. C.].S. 

Criminal Law 3§ 31-33. 35-39: Negligence § 913.) 
“The phrase ‘crininal intent’ is one that has been baacied 
about with various meanings not carefully c.sti.guishes. At 
times it has been used in the sense of the ‘intent to do 
wrong’ (the outtine of the mental pattem which is necessary 
for crime in general), — as, for example, in the phrase ‘the 
mental element commonly called criminal Intent" At times it 
has been used in the se.se of mens rec as the mental 
element requisite for guilt of the very offens2 charged. ‘a 
varying state of mind which is the contrary of an innocent 
state uf mind. whalever may be pointed oul by the nature of 
the crime as an inrocent state of mind.’ Often it is used to 
include criminal negli as well as an actual inten to do 
the harmful deed, although at other times sucn negligence 
is referred to as a substitute, so to speak, for criminal intent 
in connection with certain offenses. Occasionally it is found 
in the sense of an intent w violate the law, — implying a 
knowledge of the law violated. On the other hand, as such 
knowledge is a factor not ordinarily required for conviction It 
has been pointed out that to establish ignorance of the law 
does not disprove criminal Intent. Thus it has been said 
(assuming the absence of circumstance of exculpation) 
whenever an. act is cling .. the party doing the act is 
chargeable with criminal intent.’ ... This suggests a helpful 
Quide for the use of the phrase ‘criminal intent.” Some other 
term such as mens rea of guilty mind should be employed 
for more general purposes, and ‘criminal intent’ be restrict- 
ed to those situations in which there is (1) an intent to do 
the actus reus, and (2) no circumstance of exculpation,” 
Rollin M. Perkins & Ronald N. Boyce, Criminal Lev 832-34 
(3d ed. 1982). 


donative intent. The intent to surrender dominion 
and control over the gift, dhat is being made. 
felonious intent. See criminal intent. 


general intent. The intent to perform an act even 
though the actor does not desire the consequences 
that result. @ This is the state of mind required for 
the commission of cernain common-law crimes not 
requiring a specific intent or not imposing strict 


intentio 


liability. General intent usu. takes the form of 
recklessness (involving actual awareness of a risk 
_and the ag cos taking of that risk) or negligence 
(involving meworthy inadvertence). — Also 


termed general criminal intent; general mens rea. . 


(Cases: Criminal Law 20, 23. C.].S. Criminal Law 
§§ 31-33, 35-39; Negligence §§ 913-914.) 


immediate intent. The intent relating to a wrongful 
act; the part of the total intent coincident with the 
wrongful act itself. 


implied intent. A person's state of mind that can be 
interred from speech or conduct, or from lan- 
uage used in an instrument to which the person 
is a party. 
intent to kill. An intent to cause the death of 
another; esp., a state of mind that, if found to exist 
during an assault, can serve as the basis for an 
aygravated-assault charge. (Cases: Assault and Bat- 
tery 249: Homicide 7526. C.5.S. Assault and 
Battery $$ 67,71] 
laresnous intent, A stente of mind existing when a 
person, (1) knowingly takes away the geodds of 
another without anv claim or pretense of a righ to 
do so. ana (2) intend. to pesmaneciils deprive the 
owner ‘of them or to convert the eoods to personal 
vse, Soe Larcesy, (Cases: Larcery G3. C.].8. Lar 
ceny §§ 25-29.) 
manifes? intent. Incent that is apparent or obvious 
based on the available circumstantial evidence. 
even if direct evidence of intent is not available. ¢ 
For example, some fidelity bonds cover an em- 
plover's losses caused by an employee's dishonest 
or fraudulent acts committed with a manifest in- 
lent to cause a luss to the employer ard to obtain it 
benefit. fur the employee. Establishing manifest 
intent sucficient to trigger coverage does not re- 
quire direct evidence ie the employee intended 
the emplover's loss. Even if the employee did not 
actively want that result, but the result: was sub- 
stantiaBy certain to follow from the al al 
condua, the requisite intent will be inferred. - 


predatory intent. Antitrat. A business's intent to 
injure a competitor by unfair means, esp. by sacri- 
ficing revenues to drive a competitor out of busi- 
ness. (Cases: Monopolies >12(1.6). C.J.S. Manopu- 
lies §§ 32, 40-42, 48, 52, 54, 65, 69, 72-73.] 


ific intent, The intent to accomplish the pre- 
cise criminal act that one is later charged ah. e 
At common faw, the specific-intent crimes were 
robbery. assault, larceny, burglary. forgery. false 
pretenses, embezzlement, attempt. solicitation, and 
conspiracy. — Also termed criniinal intent. See spr. 
CIFIGINTENT DEFENSE. [Cases: Criminal Law C@2U. 
Criminal Law 3§ 31-33, 35-39; Negligence § 913.) 
testamentary intent. A testator’s intent that a partic- 
ular instrument function as his or her last will and 
testament. @ Testamentary intent is required for a 
will to be valid. (Cases: Wills C438, C.].S. Wilh 
§ R31.) 


transferred intent. Intent that has been shiited 
from the originally intended wrongful act to the 
wrongful act actually committed. @ For example. if 
a person intends to kill one person but kills anath- 
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er, the intent may be transterred to the actual act. 
See TRANSFERRED-INTENT nocTrine. [Cases: Criminal 
Law $25; Homicide 555, 702, 731. CJ.S. Crim- 
inal Law § 43.) 


ulterior intent. The intent that passes beyond a 

wrongful act and relates to the objective for the 
sake of which the act is done; mMorve. @ For 
example, a thief's immediate intent may be to steal 
another's money, but the ulterior intent may be to 
buy food with that moncy. 


2. A lawmaker's state of mind and purpose in 
drafting or voting for a measure. (Cases: Statutes 
S181(1), 184. Cp.S. Statutes §& 315-316.) 


legislative intent. See LEGISLATIVE INTENT. 
original intent. The mental state of the drafters or 


enactors of the U.S. Constitution, a stante. or 
another document. 


intentio (in-ten-shee-oh), ». [Latin] 1. Roman law. Vhe 
part of a formula in which the plaintiff's claim 
aguinst the defendant is stared. See Forwmns a. 2. 
Hist. A count or declaration in a real action. © 
Intentia was an earlier name for mariitio. See se <4 
tie. PL infentiones tin-cei-slco-Gh- rez) 


intention, n. The willingness to bring about somethiueyg 

pianned or foreseen; the state Oo: being ser te do 
something. — intentional, ad). 

“intention is tha purpose or dasign with which an act is 

Gone. it is the foreknowledge of the act, coupied with the 

desire of it, such foreknowledge and desire voy Baby causé 

af the act, Inasmuch as they fulfil themselves hn the 

Operation of the will, An act is Intentional if, and in so far as. 

h exists In idea before it exists in fact, the idea realising itsctf 

in the fact because of the desire by which it is accomoa- 

nied.” John Salmond, Jurisprudence 378 (Giamille L. 

iams ed., 10th ed. 1947). 


“intention. — This signifies full adverteace in the mind u: ine 
defendaxt to his conduct, which is in question, and tc %s 
uences, together with a desire for those conse- 
.” P.H. Winkeld, A Textbook of the Law of Tot § 10. 
at 19 (Sth ed. 1950). 
intentional, adj. Dong with the aim of carrying out the 
act. 


intentional act. See cr. 
intentional father. See intentional parent under PARES. 
intentional fraud. See Frau pp. 


intentional infliction of emotional distress. The tort 
of intentionally or recklessly causing another person 
severe emotional distress through one's extreme or 
outrageous acts. @ fn a few jurisdictions. a physical 
manifestation of the mental suffering is required for 
the plaintiff to recover. — Also termed (in some 
states) outrage. See tMOTIONAL DINtRESS. CE NEGLIGEN | 
INFLICHION OF EMOTIONAL bistRESS, — Abbr. HED. 
[Cases: Damages 50.10. C.J.S. Damages 88 5. 
98-104; Torts §§ 67-75, 78.] 


intentional-injury exclusion. See expected/intended ¢x- 
clusion wnder EXCLUSION (3), 


intentional invasion. See invasion. 


intentional manslaughter. See voluntary manslanghier 
UNdET MANSLAUGHTER. 


intentional mother. See intentional parent under 1s 
ENT. 
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intentional parent. See PARENT. 

intentional tort. Sec TORT. - 

intentional wrong, See WRONG. 

intent of the legislature. Sce LeGisLastVt INTENT. 
intent theory of ademption. Sec AvEMPTION. 
intent to kill. See intext cn. 


intent to publish. Defamation. Vhe intent to communi- 
cate (defamatory words, ete.) lo a third person or 
with knowledge that the communication will proba- 
bv reach third persons. See rt arises 129. 


intent to use. See BONA FIDE INTENT TO USE. 
intent-to-use application. See TRADEMARK APPLICATION. 
inter (in-tar). pred. (Latin) Among. 


inter alia {in-ta av-lee-a or ah-lee-a), adv. (Latin) 
Among other ting. . 


inter alios (in-tar ay-lee-as or ah-lee-as). udi. Livin) 
Ameng other perse ns 


Inter-American Bar Association. An organization of 
lawsers from North Amesi.e. Cenwal America, ard 
South America whese purpose is ta promote edu- 
cation, couperation, and professional exchanges 
among lawvers from diflerent: American coun- 
tries, — Abbr, LABA. 


Inter-American Foundation. An independent federal 
foundation that supports socitl and economic devel- 
epmient in Ladin America and the Caribbean by 
making grants io private, iIndigenou” organizations 
that carry out sel&help projects benefiing poor peo- 

le @ ‘ike agency ‘s governed bv a nine-member 
oard — six from the private sector and three from 
tie government. It was created in 1969 as an experi- 
meatal fureign-assistance program. 22 USCA 
§ 200f, — Abbr. LAF. : 
inter apices juris (ia-tar ay-pa-seez for ap-a-seez] joor- 
ist, ads. (Law Lating Among the subtleties of the faw. 
See Avex ft RES. 


intercalare (in-tar-ka-lair-ee). rh. [Latin] Civil law. Vo 
inteaduce or insert among others; esp.. to introduce 
a day or month bute the calendar. @ From this Latin 
term derives the rare English word intercalaic, 
roughly synonymous with interpolate. 


intercedere (in-tar-see-da-ree). vb, [Latin] Roman law. 
To assume another's debt; csp., to act as surety for 
another. 


intercept, u. Family faw. A mechanism by which a 
portion of an obligor’s unemplovinent benefits, chy- 
ability income, income-tax refund, or louery win- 
nings is automatically diverted to a child-support- 
enforcement agency to satisfy past-due support obli- 
gations. 

intercept, vb. 1. To divert (money) from a payee ww 
satisly a financial obligation of the payee. 2. To 
cuvertly receive or listen to (a communication). @ 
The term usu. refers to covert reception by a law- 
enforcement agency. See wikeraerinc. [Cuses: Tele- 
communications 494. C.].S. Telegraphs, Telephones. 
Radw, aud Television §§ 247-249, 254, 264-265] 


interchangeable bond. Sce orn (3). 


Sy ee 


intercict 


intercommon, vb. 1. To share in the rights to a 
common. 2. Hist. Scots iaw. To communicate or deal 
with (criminals or others). 3. Alist. Seats law. Vo 
prohibit (a person) from communicating or dealing 
with a criminal. _ 

inter conjuges (in-tar kahn-ja-geez). adv. & adj. [Law 
Latin) Between husband and wife.. . 


inter conjunctas personas (in-tar kan-jangk-tas_par- 
soh-nas). [Vautin) Hist, Between conjunct: persons, © 
Generally. convevances between certain family mem- 
bers were void if designed to defraud. 


intercountry adoption. See international adoption under 
ADOPTION. 


intercourse. 1. Dealings or communications, esp. be- 
tween businesses. govern.nental entities. or the like. 
2. Physical sexual corvact, esp. involhing the pen- 
stration of the vagina by the penis. 


interdeperdence.*7nll law. Vhe reliance of countries 
on-each other to censure their mutual subsistence 
wld edviaeenien’. 


interdict (in-tar-dikt), vn. Roman & civil iaw. 1. Au 
injunction or othe: prohibitory. .xhibitory, or testi- 
tutory decree, (Cases: Injunction 1. CLES. dharte- 
Lave $$ 2-4, 12.14, 22. 24. 166.) 


decreial incerdict (ci-kreet-cly. An interdict that 
signified the praetor’s order or deerce by appiving 
the remedy in a pending case. 


edictal interdict (ce-dik-ta!). An interdict that de- 
chired che prastor’s intention tu give a remedy in 
certain cases. usu. in a way that preserves or 
restores possession. 


exhibitory interdict. An interdict by which a prae- 
tor compelled a person or thing to be produce d. 


possessory interdict. An interdict thitt protected a 
person whose possession was disturbed without 
duc process. @ A possessor in bad faith could 
obtain. possessars msterdict because che interdict 
did not aepend on title. It would, however. estab- 
lish whether the possessor would be the defendant 
or the plaintiff in any subsequent claim. See is. 
TERDICIUM. [Cases: Injunction 939. CS. fayine- 
tions § 63.] 

prohibitory interdict. An interdict by which a prae- 
tor forbade something to be done. 


restitutory interdict (ri-stich-a-tor-ce or res-ti- 
t{y]oo-ia-ree). An interdict by which a praetor di- 
rected something to be restored to someone who 
had been dispossessed of it. 


2. Civil law. A person who has been interdicted: a 
natural person who, because of an infirmity, cannot 
make reasoned decisions about: personal care or 
property or communicate those decisions, a person 
deprived of the capacity to make juridical acts. 121. 
Civ. Code arts. 389, 390, 394. 
limited interdict. \ person whose right to care for 
himself or herself is restricted by a court decision 
because of mental incapacity: a person subject to 
limited_interdiction. La. Civ. Cade art. 390. [Cases: 
Mental’ Health 36. CJS. Insane Persons 
8§ 49-52.] 


Interdict 


inteadict (in-tor-dikt), vb. 1. To forbid or restrain. 2. 
Ta intercept and seize (contraband, etc.). 3. Civil law. 
To remove a person's right to handle personal af- 
fairs because of mental incapacity. (Cases: Mental 
Health @>36. C.J.S. insane Persons §§ 49-52.) 


interdiction. 1; The act of forbidding or restraining. 


interdiction of commercial intercourse. Int'l law. nx 


governmental prohibition of commercial trade. 


2. The interception and seizure of something, esp. 
contraband. 3. Civil law. The act of depriving i 
bes of the right to handle his or her own affairs 
use of mental incapacity. See EX CALITE INTERDIC. 
‘Thonss, CE GUARDIANSHIP C1, CURATORSHIP; CURATOR (21, 
“interdiction, now scarcely known In practice, was a means 
form adopted for the protection of those who were 
weak, facile, and easily imposed upon, and also for the 
protection of those who, being reckless and profuse, were 
unable to manage their estate with care and prudence. 
interdiction was either judicial or voluntary: and in whichev- 

er of these modes the interdiction was effected and im- 
posed, any disposition of heritage thereafter by the inter- 
dicted, without the consent of his interd’ctars, was fiatie to 
reduction on the ground ¢. interdiction, except where tie 
conveyances were onerous and rat'onal." John Trayner, 
Trayner's Latin Maxims «93 (4th ed. 1894). 


complete interdiction. See full interdiction. 


full interdictioa. The con.prete removel of one’s 
right to care for oneself and one’s affairs or estate 
because of mental incapacity. La. Civ. Code art. 
389. — Also termed complete interdiction. (Cases: 
Mental Health 36. CJS. Insane Persons 
§§ 49-52.) 


limited interdiction. See partial interdiction. 


partial interdiction. The partial removal of one’s 
right to care for oneself and one’s affairs or estate 
hecaure of mental incapacity. — Also termed danit- 
ed imerdiction, (Cases: Mental Health €35. C.S. 
insane Persons §§ 49-52.]} 


interdictory (in-tar-dik-tar-ee), adj. 1. Of or relating to 
an interdiction. 2. Having the power to interdict. — 
Also termed interdictive. 


irsterdictum (in-tar-dik-tam), n. [Latin] Roman law. A 
summary order to secure the applicant's rights by 
preventing something from being done (prohibitory 
interdict) or requiring property to be produced (es- 
hibitory interdict) or restored (restitutory interdict. 
@ A party might apply for an interdictum when some 
wroug had been done, or was likely to be done, and 
it was necessary either to redress or to prevent the 
wrong at unce, without waiting for the ordinary legal 
processes, viten it was a preliminary to an ordinary 
suction (e.g.. by setding which party was entitled to be 
defendant in the action). Pl. interdicta. 


interdictum quod vi aut clam (in-tar-dik-tom kwod vi 
awt kldam). [Latin “interdict because of force or 
stealth"] Roman law. An interdict issued against is 
person who forcibly (vi) or secredy (lam) altered or 
occupied the claimants property. @ The interdict 
required the defendant to restore the property to its 
previous condition. CL acto vt bonvrum raptorum wno- 
der actio. 


inter eosdem (in-tar ce-ahs-dam). (Latin) Adat. Between 
the same persons. 


interest. n. 1. The object of anv human desire: esp.. 


828 


interesse (in-tor-es-ee). [Latin] 1. Monetary interest. 2, 


A legal interest in property. 


interessee (in-ta-re-see). See real party in interest under 


RARTY (26. 


interesse termini (in-tar-es-ee tar-ma-ni). [Latin “inter. 


est of term or end”) Archaic. A lessee's right of eniry 
onto the leased property; esp.. a lessce’s interest in 
real property belore taking possession. © An interes 
termini is not an estate: it ts an interest for the term. 
It gives the lessee a claim against any person who 
prevents the lessee from entering or accepting deliv 
ery of the property. , 
“(The interesse termin’'s} essential qualities, as a merc 
interest, In contradistinction to a term in possession. seems 
to arise from a want of possession. tt is a right or interest 
only. and not an estate. and it has the properties of a right. 
tt may be extinguished by a release to tessor. and it 
may be assigned or granted pees but-2 cannot, technicatty 
considered, be surrendered; for thera is no reversion betore 
entry. ir. which the ‘nterest may drown. Nor will a reieas> 
from the lessor operate by way of enlargement, for the 
lessee has 79 estate before ." 4 domes Kent, Com- 
" mentaries on American Law *97 (George Comstock ag,, 
11th ud. 18€6). ia 
“There was a troublesome doctrine of the common taw 
which establishe~, in the case of a lease not operating 
crder the Statute of Uses. tiat tha ‘escee acqurer 70 
esiate «:* the land until he actualy emered into possession. 
Until that time he was said °9 have a mare right to take 
possessicny and this night was calisct an imeresse termini. 
is reyuisie of entry to perféct a lease has. however. been 
swept away by the Law of Property Act, 1925. and a!: terms 
_ of years absolute, whether created before o: after the 
commencement of the Act, can take effect from the dale 
fixed for the commencement of the term without actual 
entry.” G.G. Cheshire. Modem Law of Real Property 128-29 
(3d ed. 1933). 


advantage or profit of a financial nature <conflict af 
interest >. 2. A legal share in something: all or part 
ofa legal or equitable claim to of right in properts 
<right. tide, and inter sst>. @ Collectively. the word 
includes any aggregation of rights, privileges, pow- 
ers, and immunities; distributively, 1 re‘ers to any 
one right. privilege. power, or immunity. 

absolute interest. An interest that is not subject to 

any condition. 


beneficial interest. A right or expectancy in some- 
thing (such as a trust or an estate), as opposed to 
legal title to that thing. @ For cxample, a person 
with a beneficial interest in a trust receives income 
from the trust but does not hold legal title to the 
trust property. (Cases: Descent and Distribution 
68-81; Trusts 1. CS. Descent and Distribution 
§§ 68-71. 73-77. 82-88, 116: Trover and Conversion 
§§ 1-4. 14-18.) 


concurrent interest. See concurrent estate under t 
PAY) SE 


contingent interest. An interest that the holder may 
enjoy only upon the occurrence of a conditiott 
precedent. 


controlling interest. Sufficient ownership of stock mn 
a company to control policy and management’ 
esp.. 0 greater-than-50% ownership interest in an ae 
enterprise. (Cases: Corporations 7180. C.J.5. Cor ga 
porations 8§& 327-330.) d 
defeasible interest. An interest that the holder may @@ 
enjos until the occurrence of a condition. 
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' direct interest. A certain. absolute interest <the 


juror was disqualified because she had a direct 


* interest in the lawsuit>. : 


entailed interest. Av interest that devolves through 
lineal descendants only as a result of a fee. tail. 


entire interest. A whole interest or right, without | 


diminution. See ree simpte. 


equitable interest. An interest held by virtue of an 
equitable uth or claimed on cquitable grounds. 
such as the interest held by ia wast: beneficiary. 
[Cases: Trusts 139. C..S. Truver and Conversion 
§ 251.) 

executory interest, See EXECUTORY INTEREST. 


expectation interest. The interest of a nonbreaching 
party in being put m the position that would have 
resulted if the contract had been performed. See 
expectation damages wider DAMAtLs; WENEFIT-OF-THE 
BARGAIN RULE. [Cases: Damages @°117: Fraud 
C5 9(2).) 


financial interes... An interest involving money or 
its equivalent, esp. an interest in the nature of in 
investment. — Also termed pecuniary interest. 


future interest. See FUTURE INTEREST. 


inalier:able interest. An intercst that cannot be sold 
or traded. 


inchoate interest. \ property interest that has not 
set vested. (Cases) Dower and Curtesy €@29-53. 
CLS. Dower §§ 41-63. 141. 153-162.) 


insurable interest. A legal interest in another per- 
sun's life ci heath or in the protection of property 
from injurv, loss. destruction, or pecuniar; dam- 
age. © To take out an insurance policy, the pur- 
chaser or the potential insured’s beneftciary must 
hav an insurable interest. If a policy does not 
have an insurable interest as its basis, it will usu. be 
considered a form of wagering and thus be held 
unenforceable. See wager policy under INscRANcs 
routcy. (Cases: Insurance 21779-1795. C.J.S. in- 
surance §§ 218-231, 233-252.] 


interest in the use and enjoyment of land. The 
pleasure, comfort, and advantage that a person 
may derive from the occupancy of land. @ The 
term includes not only the interests that a person 
may have for residential, agricultural, commercial, 
industrial, and other purposes, but also interests in 
having the present-use value of the Jand unim- 
paired by changes in its physical condition. 


joint interest. An interest that is acquired at the 
same time and by the same title as another per- 
son's. See joint tenancy under TENANCY. 


junior interest. An interest that is subordinate to a 
senior interest. 


legal interest. 1. An interest that has its origin in 
the principles, standards. and rules developed by 
courts of law as opposed to courts of chancery. 2. 
An interest recognized by law, such as Jegal title. 


legally protected interest. A property interest that 
the law will protect against impairment or destruc- 
tion, whether in law or in equity. 


interest 


liberty interest. An interest B gharpier by the due- 

process clauses of state and federal constitutions. 

See FUNDAMENTAL. RIGHT (2). [Cases: Constitutional 

Law 9254.1. C.J.S. Constitutional Law §§ 977-978. 
- 980, 1418; Right to Die § 2.) 


multiple interest. A property interest that is good 
against an indefinitely large number of people. 


pecuniary interest. See financial interest. 
pussessory interest. See BOSSESSORY INTEREST. 


present interest. 1. A property interest in which the 
privilege of possession or enjoyment is present and 
not merely future; an interest entitling the holder 
to immediate possession. — Also termed present 
estate. Cf. erTure interest. (Cases: Estates in Prop- 
erty 1. CLS. Estates §§ 2-5, 8, 15-21. PIG 2s, 
137, 243.] 2. *. trust interest in which the benefi- 
ciary has the immediate beneficial enjoyment of 
the trust’s proceeds. 5. A trust interest in) wieich 
the trustee Alas the immediate right to control and 
manage the propcrty in trust. ; 
proprieta:y interest. The interest befe By a proper- 
'y owner together with ial appurtenant: rights. 
such as a stockholder: right to vote the shares. 
[Cases: Corporations 63.1.) 

reliance interest. The interest of a nonbreaching 
party in being put in the position that would hive 
resulted ifthe contract had not been made. includ- 
ing out-of-pocket costs. (Cases: Damages C7117.) 


restitution interest. A nonbreaching purty’s mierest 
in preventing the breaching party from retaining a 
benefit received under the contract and thus being 
unjustly enriched. @ The benefit may have heen 
received trom the nonbreaching party cr from it 
third party. 


reversionary interest. A future interest Ieft in the 
transferor or successor in interest. See REVERSION, 
senior interest. An interest that takes precedence 
over others: esp., a debt security or preferred 
share that has ¢ higher claim on a corporation's 
assets and earnings than that of a junior obligation 
or common share. 


terminable interest. An interest that mits he torimi- 
nated upon the lapse of time or upon the accur- 
rence of some condition. 


undivided interest. An interest held ur der the 
same tile by two or more persons, whether their 
rights are equal or unequal in value or quantity. — 
Ako termed undivided night, undivided title, Sce joint 
tenancy: tenancy in common ander ‘resascy. [Gitses: 
joint Tenancy 1; Tenancy in Common Cl. 
GJS. Estates § 19; Joint Tenancy §§ 2, 4. 7-9 
Trnancy in Common §§ 2-5 ] 


vested interest. An interest the right to the enjoy- 
ment of which, either present or future, is not 
subject to the happening of a condition precedent. 
working interest. See WORKING INTEREST. 


3. The compensation fixed by agreement or allowed 
by law for the use or detention of money. or for the 
loss of money by one who is entitled to its use: esp.. 
the amount owed to a lender in return for the use 
of borrowed moncy. — Also termed finance chaige. 


-interest-analysis technique 


See usury. [Cases: Interest 1, 8. C.JS. Interest and 
Usury; Consumer Credit §§ 2-3, 5-6, 12.] 


accrued interest. Interest that is earned but not yet 
paid, such as interest that accrues on real estate 
and that will be paid when the property is sold if, 
in the meantime, the rental income does not cover 
the mortgage payments. 


add-on interest. luterest that is computed on the 
original face amount of a loan and that remains 
the same even as the principal declines. © A 
$10,000 low with add-on interest at 8% payable 
over three years would require equal annusl inter- 
est payments of $800 for three years, regardless of 
the unpaid principal amount. With add-on inter- 
est, the effective rate of interest is typically about 
twice the stated add-on interest rate. In the exan- 
ple just cited, then, the effective rate of interest 
would be about 16%. — Also termed block interest. 
See add-on loan under Loas. 


Boston interest. Interest. computed by using a 
30-day menth evsher than the esact number of 
days in the month. — Albeo termed New York inter- 
est. 


cumpound interest. linerest pind on puth the prin- 

“cipal ancl the previotish accumulated interest. Cf. 
simple Cnierest. (Cases: Interest C60; Usury C49. 
CLIS. interest and Usury; Cansumer Credit §§ 6, 71. 
156.) cal 
conventional interest. Lutcrest at a rate agreed to 
by the parties themselves, as distinguished from 
that prescribed by law. Cf. interest as damages. 
[Cases: Interest 4, 32. C.J.S. Interest and Usury; 
Consumer Credit § 9, 38.] 


discount interest. The interest that accrues on a 
discounted investment instrument (such as a gov- 
ernment bond) as it matures. @© The investor re- 
ceives the interest when the instrument is re- 
deemed. (Cases: United States 91. CJS. United 
States §§ 164, 167.} 


interest. A borrower's interest: payment that 
includes administrative. service, and insurance 
charges. 
imputed interest. Interest income that the IRS at- 
tributes to a lender regardless of whether the 
lender actually receives interest from the berrow- 
er. @ This is commun esp. in loans between family 
members. [Cases: Internal Revenue ¢3132.20. 
CLS. Internal Revenue § 75.) 


interest as damages. Interest allowed by law in the 
absence of a promise to pay it, as compensation for 


a delay in paying a fixed sum or a delay in 
assessing and paying damages. Cf. conventional in- 
terest. . ; . 


lawful interest. 1. A rate of interest that is less than 
or equal to the statutory maximum. 2. See legal 
interest. 


legal interest. t. Interest at a rate usu. prescribed 
by statute. @ Courts often order monetary judg- 
ments to accumulate legal interest until said. CE. 
legal rate under inrerest Rvit. 2. See lawful interest. 


illegal interest. Sve Usury. 


| 


interest arbitration. See ARBITRATION. 

interest as damages. See INTEREST (3). 

interest-based quorum. See QUORUM. 

interest bond. See #oND (3). 

interest coupon. Sce coupon. 

interest-coverage ratio. The ratio between a compa” 


interest-analysis technique. Conflict of laws. A method 


interested party. See rary (2). 
interested person. Sce PERSON 1D. 
interested witness. See witxess. 
interest-equalization tax. See ‘vax. 
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moratory interest. See prejudgment interest. 
New York interest. See Boston interest. 


prejudgment interest. Statutorily proscebed interest 
accrued either from the date of the loss or from 
the date when the complaint was filed up to the 
date the final judgment ts entered. @ Prejudgment 
interest is usu. calculated only for liquidated sums. 
Depending on the statute, it may or may not be an 
element of damages. — Also termed moratory inter- 
est. ; ; 


repaid interest. Interest paid before it is earned. 
{Cines: Usury 44. C.4.S. Interest and Usury; Con- 
sumer Credit §§ 135, 142, 147-150.) 

ualified residence interest. Tax. Interest paid on 
debt that is secured by one’s home and that was 
incurred to purchase, build, improve, or refinance 
the home. @ This type of interest is deductible 
from adjusted gross income. (Cases: Internal Reve- 
nuc ©3282. C.J.S. Intenial Revenue § 286.} 


simple interest. Interest. paid on she principal onty 
and not on :ccumulated interest. © Interest: ac- 
crues only on the principal balance regardless of 
how offen interest ( puld. —- Also termed straigtt 
line interest’ Ct. compound interest. (Cases: Interest 
S60. CJj.s. Interest ard Usury; Consumer Cri ia 
$§ 6, 7:.] 

straignt-line interest. See s.mple interest. 


unearned interest. Interest received by a financial 
institution before it is earned. 
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unlawful interest. See UsuRy. 


£ 
of resolving choice-of-law questions by reviewing a # 
sttte’s laws and the state’s interests in enforcing & 
those laws to determine whether that stite’s laws or 
those of another state shouid apply. — Abo terned % 
gevernmental-interest-analysis: technique. (Cases: Action §f 
C17, CJS. Actions §§ t8-20: Conflict of lLaus § 
§§ 2-3, 12, 15, 20, 23, 27-32, 34-40. 42-48, 50-5. 
96-97, 100, 102, 105-107.) 


laws to dat their underlying policies and # 
ive interests the ing sover- 


the strength of the relative 


ny's pretax earnings and the annual interest payable 
on bonds and loans. 


seasIEN ees 


AU Rew 


Teg eetes pe, 


“ge eres 


aa aaa 


oP eee 


NEESER NUSER EOE Nm cI a er emp me ert meme ore 


831 


interest factor. Insurance. In life-insurance ratemak- 
ing, an estimate of the interest or rate of return that 
the insurer will earn on premium payments over the 
life of a policy. © The interest factor is one element 
that a like insurer uses to calculate premium rates. 
See PREMIUM RATE; gross premium (J) under PREMIUM 
un Cf MORTALITY FACTOR; RISK FACTOR. (Cases: Insur- 
ance C1542¢1). CJ.S. Insurance § 66.) 


interest-free loan. See LOAN. 


Intcrest on Lawyers’ Trust Accounts. A program that 
allows a lawver or law firm to deposit a client's 
retained funds into an interest-bearing account tit 
designates the interest payments tu charitable, liw- 
related purposes, such as providing legal aid to the 
poor. @ Almost all states have cither a voluntary or 
wandatory IOLTA program. — Abbr. IOLTA. 
(Gases: Anorney and Client 7129.5. CJ.S. ditorney 
and Claeut & 279.) 

interest-only mortgage. See MORTGAGE. 

interest policy. See “Nat RANCE POLICY. 

. interesi rate. The percentage that a borrower of :aon- 
ev anust puy to the lender in return for the use of 
the money, usu. expressed as a percentage of the 
principal payable for a one-vear period. — Often 
shortened to rate. — Also termed ‘ale of interest. 
[Cases: Lterest 227-38. C.p.S. Admiralty § 281; In- 
terest and Usury: Consumer Credit §§ 34-41, Mortgages 
§ 166.] 

annual percentage rate. The actual cost of barrow- 
ing money. expressed in the form of an annual- 
ized interest rate. — Abbr. APR. 


bank rate. The iate of interest at which the Federal 
Reserve lends funds to member banks. 


contract rate. The interest rate printed on the face 
of a bond certificate. 


coupon rate. The specific interest rate for a coupon 


bond. — Also termed coupon interest rate. See cou - 


fon and under BONG 43). 


discount rate. 1. The interest rate at which a 
member bank may borrow money trom the Feder- 
al Reserve. © This: rate controls the supply ol 
money available to banks for lending. Cf rediscaunt 
rate, 2, The percentage of a commercial paper's 
face value paid by an issucr who cells the instru- 
ment to a financial institution. 3. The interest rate 
used in calculating present value. 


effective rate. The actual annual interest rate, 
which incorporates compounding when calculating 
interest, rather than the stated rate or coupon 
Fate. 


face rate. See nominal rate. 

floating rate. A varving interest mite that is tied to 
a financial index such as the prime rate. 

illegal rate. An interest rate higher than the rate 
allowed by law. See ust ey. (Cases: Usury G42. 
CJS. Interest and Usury; Consumer Cnidit 
R$ 135-14], 143, 146. 152. 157.] 


legal rate. 1. The interest rate imposed as a matter 
of law when none is provided by contract. (Cases: 
Interest 31. CJS. Interest and Usury: Consuner 


| 
| 
| 
| 
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interference 


Credit § 37.] 2. The maximum interest rate, set by 
statute, that may be charged on a loan. See legal 
interest under inreresr (3). Cf. usury. (Cases: Usury - 
42. C.j.S. Jnterest and Usury; Consumer Credit 
§§ 135-141, 143, 146, 152, 157.) 


lock rate. A mortgage-application interest rate that 
is established and guaranteed for a specified peri- 
od. — Also termed locked-in rate. 


nominal rate. The interest rate stated in a loan 
agreement or on a bord, with no adjustment 
made for inflation. — Also termed coupon rate; face 
rate; stated rate; sated interest rate. 


rime rate. ‘Vhe interest rate that a commercial 

ank holds out as its lowest rate for a short-term 
loan to its most creditworthy Lorrowers, usu. large 
corporations. @ This rate, which can vary slighdy 
from bank to dank, often dictates other interest 
rates for various pers:.nal and commercial 
loans. — Often shortgnea to pnme. — Also termed 
prime le::ding rate. 


real refs. At interest Hate Eaad hes Deen wdjus.ca 
tor it.flation over ume. 


r. discount rute. The interest rate at which a mem- 
ber bank may borrow from the Federal Reserve on 
a loan secured by commercial paper that has al- 
ready been resold vy the bank. 

stated rate. Sve naminal rate. 


variable rate. An interest rate that varies at preset 
intervals in relaten to the current: market rate 
tusu. the prime rate). 


receipts or interest-prymeat oblisations, usu. te ad- 
just one's risk exposure, tu speculate on interest-rate 
changes, or to convert an instrument or obligation 
from a fixed to a fluating rate — or from a floating 
tu a fixed rate. @ The purtics to such an agreement 
are termed “counterparues.” 


! 


generic swap. See sain-venilla swap. 


i 
| interest-rate swap. An agreeiaent to exchange interest 
' 


plain-vanilla swap. A iwpical interest-rate swap that 
involves one counterparty’s paving a fixed interest 
rate while the other assumes a floating interest 
rate hased on the amount of the principal of the 
underlving debi. @ The underlying debt, called the 
“notional” amount of the swap, does not change 
hands — only the interest: payments are ex- 
changed. — Also termed generic swap. 


interest warrant. See WARRANT (2). 


interferant. 1. Something that interferes with che 
proper function of a chemical analysis: specif... a 
chemical contaminant that renders the results of a. 
blood, Ureath, or urine test unreliable. 2. Patents. A 
party to an interference proceeding in the US. 
Patent and Trademark Ollice. @ This term declined 
in use after the 1960s; today the PTO and courts usc 
the term “contestant.” — Also termed (in sense 2) 
contestant, S€¢ CONTESTANT 13. 


interference, xn. 1. The act of meddling in another's 
affairs. 2. An obstruction or hindrance. 3. Patents. An 
administfative proceeding in the U.S. Patent and 
‘Trademark Office to determine who is entitled to 


| interest unity. Sce units of interest under UNITY. 


interference-estoppel rejection 


the patent when two or more applicants claiin the 
same invention, or when an application interfcres 
with an existing patent. © This proceeding occurs 
when the same invention is claimed (1) in two pend- 
ing applications, or (2) in cne pending application 
and a patent issued within < year of the pending 
application's filing date. — Also termed priority con- 
test. (Cases: Patents 106. CJ.S. Patents 
$§ 159-162, 165.) 4. Trademarks. An administrative 
proceeding in the U.S. Patent and Trademark Office 
to determine whether a mark that one party wants 
to register will cause confusion among consumers 
with another party's mark. © An administrative hear- 
ing may be held to determine whose mark prevails, 
but applicants usu. withdraw their applications and 
devise new marks instead, (Cases: Trade Regulation 
215. C.J.S. Trade-Marks, Trade-Names, and Unfair 
Competition §§ 179, 181.) — interfere, vb. 


interlerence-estoppel rejection. See REJECTION, 

interference with a business relat’onship. See Tox. 
POL G IN PIRFERENCE WET PROSPECTIVE ADVANTAGE, 

interference with a contractual relationship. Sce Tor. 
LIUS INTEKZERENCE WITH CONTRACTUAL RELATIONS, 

interference with contract. See TORTIOUS USTERFERENCE 
WYTHE CONTRACTUAL RES ATIONS. 

intergovernmental immunity. See ImMUNTTY UD. 


intergovernmental-immunity doctrine. Constitutional 
law. The principle that both the federal government 
and the states are independent sovereigns, and that 
neither sovereign may intrude on the other in cer- 
tain political spheres. Cf ereemprion 16). [Cases: 
States 18.93. C.].S. States § 23.] 

Intergovernmental Maritime Consultative Organiza- 
tion, A unit of the United Nations cnarged with 
setting internatiunal standard. for vessel safety und 
personnel training for shipping on the open seas. — 
Abbr. IMCO. 

interim, adj. Done, made, or occurring for an inter- 
vening time; temporary or provisional <an interim 
director>. 

interim bond. See sonD (2). 

interim committitur (in-ta-rim ka-mit-a-tar). [Latin “in 
the meantime, let him be committed} A court order 
directing that a defendant be incarcerated pending 
further action. 


interim curator. See CURATOR (2). 
interim dominus (in-tar-im dom-a-nes). [Law Latin} 


Hist. Proprietor in the meantime. @ The feminine 


form is dumina. 
“A widow is interim domina of terce lands after her service, 
and in virtue thereo! may elther possess them herself, or let 
them out to tenants.” John Trayner, Trayner’s Latin Maxims 
288 (4th ed. 1894). : 
interim financing. See FINANCING. 
interim measure of protection. Jntl law. An interna- 
tional tribunal's order to prevent a litigant from 
prejudicing the final outcome of a lawsuit by arbi- 
trary action before a judgment has been reached. © 
This measure is comparable to a temporary injune- 
tion in national law. 
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interim-occupancy ment. A contract governin 
an arrangement (called 1 leaseback) whereby the ‘cle 
er rents back property from the buyer. See cease. 


BACK. 

interim order. See Quek (2). 

interim receipt. See RECEIPT. 

interim relief. See reiier. 

interim statement. Accounting. A periodic financial re- 

_ port issued during the fiscal year (usu. quarterly) 
that indicates the company's current performance. © 
The SEC requires the company to file such a state- 
ment if it is distributed to thé company’s sharehold- 
ers. — Also termed interim report. 


interim trustee. See TRUSTEE (2). 

interim zoning. See zonxixc. 

interinsurance. See recipaal insurance under Inst k. 
ANCE. 

interinsurance exchange. See KECIEROCAL EXCHANGE. 

Interior Department. See DErARIgENT OF THE IN PERZOb. 

interlineation (in-tar-lin-ec-ay-shan). a. 1. The act ol 
writung susnmcthing berveen the Tiacs of on earkes 
writing. 2. Something written between the lines of an 
earlier writing, Cf INvERPULATION Db. -- interline, vb. 

interlining. A carrier's practice of transferring a ship- 
ment to another carrier to reach a destination not 
served by the transferring carrier. 


interlocking confessions. See CONEeSSION. 
interlocking director. See miRecror. 


interlocutor (in-tar-lok-ya-tar). Scots law. A nonfinal 
judicial order disposing of any fart of a case. 

iaterlocutory (in-tar-lok-yu-tor-ve) adj. (Of an order. 
judgment, apoeal. etc.) intevim or temporary, not 
consututing a final resolution of the wiole contro- 
versy. — Also termed wv. dial, (Cases: Appeal and 
Error @66-84; Federal Courts 9572-583. C_J.S. 
Appeal and Error §§ 31-89, 94-98, 100-10'. 
104-117, 119, 121-131, 133-134, 136, 138-142, 144. 
150-152; Justices of the Peace § 234(3).] 

interlocutory appeal. Sec arreaL. 

Interlocutory Appeals Act. A federal statute, enacted 
in 1958, that grants discretion to a U.S. court of 
appeals to review an interlocutory order in a civil 
case if the trial judge states in writing that the order 
involves a controlling question of law on which there 
is substantial g. and ine difference of opinion, and 
that an immediate appeal from the order may mate- 
rially advance the termination of the litigauon. 23 
USCA § 1292(b). Ch tixanrry DOCTRINE; FINJL-JUDL- 
MENT RULE. (Cases: Federal Courts 660.1.] 

interlocutary application. See areLicaTION. 

interlocutory costs. See Costs (3). 


interlocutory decision. See interlocutory order under 
ORDER (2). 

interlocutory decree. Sce interlocutory judgment under 
JUDGMENT. 

interlocutory injunction. See preliminary injunction un- 
der isyesctios, 
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interlocutory judgment. See JUDGMENT. © 
interlocutory order. See ORDER (2). 


interloper, n. 1. One who interferes without justilica- | 


tion. 2. One who trades illegally. — interlope, vd. 
intermeddler. See OFFICIOUS INTERMEDDLER. 


intermediary (in-tar-mee-dee-er-ee), n. A mediator or 
go-between; a third-party negotiator. Cf. rinper 
(1). — intermediate (in-tar-mee-dee-ayo), vb. 


2 babe intermediary. Products liability. A person 
who is in the chain of distribution from the manu- 
facturer to the consumer and who knows the risks 
of the product. — Also termed learned intermediary. 
(Cases: Products Liability €>14, 46.2. C.J.S. Prod- 
ucts Liability §§ 25-29.) 


intermediary bank. See BANK. - 
intermediate account. See ACCOUNT. 
intermediate casing. See Casinc. 
intermediate court. See court. 


intermediate order. See mlerlocutory order under OKVER 
(2). 


intermediate scrutiny. Constitutional law. A standard 
lying between the extremes of rational-basis review 
and strict scrutiny. @ Under the standard, if a statute 
contains a quasi-suspect classification (such as gender 
or legitimacy), the classification must be substantially 
relaied to the achievement of an important govern- 
mental objective. — Also termed middle-level scrutiny; 
mid-level scrutiny; heightened scrutiny. CE. svricy scrutt- 
NY, RATIONAL-BASIS TesT. [Cases: Constitutional Law 
213.1. C.J.S. Constilutiona: law § 714.) 


intermediation. 1. Any process involving an interme- 
diary. 2. The placing of funds with a financial inter- 
mediary that reinvests the funds, such as a bank that 
lends the funds to others or a mutual fund that 
invests the tunds in stocks, bonds, or other instru- 
ments. 


in terminis (in tar-ma-nis). (Law Latin] Hist. In express 
terms; expressly. 

in terminis terminantibus (in tar-ma-nis tar-ma-nan-ti- 

’ bas}. “du. & adj. [Law Latin) Hist. In terms of deter- 
mination; in express or determinate terms. 

intermittent easement. See EASEMENT. 

intermittent sentence. See SENTENCE. 

intermixture of goods. See CONFUSION OF Goons. 

intermodal transport. See MULTIMODAL SHIPPING. 

intermunicipal law. Sce private international law under 
INTERNATIONAL LAW, 

intern, 4. An advanced student or recent graduate 
who is apprenticing to gain practical experience 
before entering a specific profession. See CLERK (4). — 
internship, 1. 

intern, vb. 1. To segregate and confine a person or 
group, esp. those suspected of hostile sympathies in 
ume of war. See INTERNMENT. [Cases: War and Na- 


tional Emergency €°51. C.J.S. War and National De- 
fense § 68.) 2. To work in an internship. 


internal act. Sce acr. 


internal Revenue Code 


internal-affairs doctrine. Conflict of laws. The rule that 
in disputes involving a corporation and. its relation- 
ships with its shareholders, directors, officers, or 
agents, the law to be applied is the law of the state of 
incorporation. ® This doctrine applies in the majori- 
. ty of states. In a few states, notably California and 
New York, foreign corporations must meet state-law 
requirements in specified circumstances. [Cases: 
Corporations € 640. C.J.S. Corporations §§ 893, 
900.) 
“Broadly speaking, ‘corporate internal affairs’ refers to the 
powers and obligations of a comporation’s manager vis-a-vid 
the corporation and Its shareholders, and the rights and 
duties of the corporation’s shareholders vis-a-vis the co 
ration, tts management-and the other shareholders. 
differently, corporate intemal affairs pratty much encom 
the subject matter of those state laws typically referred to as 
corporate law. In dealing with a corporation's intemal af- 
falrs, courts ... have looked to the law of the state of 
incorporation for the governing rule. Courts aften refer to 
this choice of law principla.as the ‘intemal affairs doctrine.’ " 
Franklin A. Gevurtz, Corporation Law 36 (2000). 
internal affairs of a foreign corporation. Conflict of 
laws. Matters that involve only the inner workings of 
a corporation, such as dividend declarations and the 
selection of officers. [Cases: Corporations ¢640. 
CJ.S. Corporations §§ 893, 900.) 
“The old statement that a court will not hear cases Involving 
the internal affalrs of a foreign corporation has been prac- 
tically drupped from the law today, and the result when 
appropriate Is achieved under the forum non conventens 
tule. Modem courts recognize thelr jurisdiction to entertain 
such suits, and Insist only upon a discretionary power to 
refuse to exercise the existent jurisdiction when the facts 
make It both feasible and more desirable for the case to be 


heard by a court of the state of incorporation.” Robert A. 
‘ony American Conllicts Law § 255, at 512-13 (3d ed. 
1977). 


internal attack. A beneficiary's questioning of the pro- 
priety of a trust’s continuance, the purpose being to 
terminate the trust and receive from the trustee the 
interests held for the beneficiary's benefit. 


internal audit. See aupit. 

internal commerce. See imirastale commerce under COM- 
MERCE. 

internal financing. See FINANCING. 

internal law. See Law. 


internally displaced person. A person who has been 
forced to migrate within a national territory because 
of threats to life, limb, of freedom, and who cannot 
establish a new residence because of continuing — 
threats. ® Internally displaced persons flee for the 
same reasons as refugees — fear of persecution, 
human-rights abuses, civil war, natural or man-made 
disasters, etc. — but do not cross national borders 
and have no legal protection under international 
law. — Abbr. DP. 


internal rate of return. See RATE OF RETURN. 


internal revenue. Covernmental revenue derived 
from domestic taxes rather than from customs or 
import duties. — Also termed (outside the United 
States) inland revenue. 


Internal Revenue Code. Title 26 of the U.S. Code, 
containing all current federal tax laws. — Abbr. 
IRC. — Also termed tax law. 


internal Revenue Service 


Internal Revenue Service. A unit in the U.S. Depart- 
ment of the Treasury responsible for enforcing and 
administering the internal-revenue laws and other 
tax laws except those relating to alcohol, tobacco, 
firearms, and explosives. —- Abbr. IRS. (Cases: Inter- 
nal Revenue ©3003, 4440-4443. C.J.S. Internal Rev- 
enue §§ 4, 607-611, 616, 618.) 

internal security. The field of law dealing with mea- 
sures taken to protect a country from subversive 
activities. eos 

internal-security act. A statute illegalizing and con- 
‘rolling subversive activities of organizations whose 

_ purpose is believed to be to overthrow or disrupt the 
government. ® {n the United States, many provi- 
sions in such statutes have been declared unconstitu- 
tional. One such law: was repealed in 1993. See 50 
USCA § 781. [Cases: Treason €°1. C.J.S. Treason 
§§ 2-3, 5.) 


internal sovereignty. See soVEREIGNTY (3). 


internal waters. Any natural or artificial body or 
stream of water within the territorial limits of a 
country, such as a bay, gulf, river mouth, creek, 
harbor, port, like, or canal. — Also termed diland 
walers. : 
“Waters on the landward side ot the baseline of the teritori- 
al sea form part of the Internal waters of a State.” Gensva 
Convention on the Teritorial Sea and the Contiguous Zone, 
Apr. 29, 1958, art. 5,91. 
internatic aal administrative law. See apstinisTRATIVE 
Law. 


international agreement. A treaty or other contract 
between different countries, such as GATT or 
NAFTA. See GENERAL AGREEMENT ON TARIFFS AND TRADE; 
NORTH AMERICAN FREE TRADE AGREEMENT. [Cases: Trea- 
ties 1-14. CJS. Treaties §§ 2-17.) 
“Though international agreements are known by a variety of 
titles, such as treaties, conventions, pacts, acts, declara- 
liens, protocols, accords, arrangements, concordats, and 


modi vvendi, none of these terma hag an absolutely fixed | 


meaning. The more formal political agreements, however, 
are usually called treaties or conventions." Oscar Svarlien, 
An Introduction to the Law of Nations 281 (1955). 


international application. See parent APPLICATION. 


international application designating the United 
States, See PATENT APPLICATION. 


international application originating in the United 
States. See PATENT APPLICATION. 


International Association. See L'aSSOCIATION LITTERAIRE 
ET ARTISTIQUE INTERNATIONALE, 


International Bank for Reconstruction and Develop- 
ment. See WORLD BANK. ; 


international bill of exchange. See foreign draft under 
DRAFT. 

International Bureau for the Protection of Intellectu- 
al propery) Copyright. A predecessor of the World 
Intellectual Property Organization. © The bureau 
was created by combining the Paris Convention's 
Secretariat (the International Bureau for the Paris 
Convention) with the Berne Copyright Convention 
of 1886. 1t was supervised by the Swiss government 


until 1970, when the bureau became part of 


WIPO. — Also termed Bureaux Internalionaux Reunis 
pour la Protection de la Propriete Intellectuelle, BIRPI. 


834 


International Centre for the Settlement of Investment 


Disputes. An organization created by the United 
Nations Convention on the Setdement of Investment 
Disputes between States and the Nationals of Other 
States to help mediate and arbitrate disputes be- 


, tween member. states and individuals who are citi- 


zens of other member states in an effort to promote 


continued private international investment, esp. in 
developing countries. — Abbr. ICSID. 


international commerce. See COMMERCE. : 
international control. Jnt'l law. The supervision over 


countries and their subdivisions for the purpose of 
ensuring the conformity of their conduct with inter- 
national law. 


to 
establish their conformity with requirements of public Inter- 
national law. Yet even where supranational entities, notably 
the European Communities, exercise Intemational control 
over tha conduct of individuals and 


International Convention for the Protection of Per- 
formers, Producers of Phonograms and Broadcast- § 
ing Organizations. See ROME CONVENTION ON RELATED 


RIGHTS, 


International Ccurt of Justice. The !5-member per- 


manent tribunal that is the principal judicial organ 
of the United Nations. @ the Court sits in The 
Hague, Netherlands. It has jurisdiction to decide 
disputes submitted to it by nations, and to render 
advisory opinions requested by the United Nations 
and its specialized agencies. The U.N. Security 
Council has the express power to enforce the Court's 
judgments. — Abbr. IC]. — Also termed World 
Court. [Cases: International Law @ 10.45. C.J.S. In- 
ternational Law §§ 59-65.) 


- international crime. [nt'l law. A grave breach of inter- § 


national law, such as genucide and crimes against 
humanity, made punishable offenses by treaties and 
applicable rules of customary international law. @ An 
international crime occurs when three conditions are 


satisfied: (1) the criminal norm must derive either & 
from a treaty concluded under international law or § 


from customary international law, and must have 


direct binding force on individuals without interme- § 


diate provisions of municipal law, (2) the provision 
must be made for the prosecution of acts penalized 
by international law in accordance with the principle 
of universal jurisdiction, so that the internation: 


character of the crime might show in the mode of 
prosecution itself (e.g., before the International 


Criminal Court), and (3) a treaty establishing liability 
for the act must bind the great majority of coun- 


tries. — Also termed international offense. (Cases: In- § 
ternational Law © 1-2. CJ.S. International Law 


§§ 2-5.) 


International Criminal Court. A court established by 4 


treaty known as the Statute of the Internatio 


Criminal Court (effective 2002), with jurisdiction | 


over genocides, crimes against humanity, wat 


crimes, and aggression. ® [t sits in The Hague 
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Netherlands. — Abbr. ICC. (Cases! International 
Law @ 10.45. C.J.S, International Law $§ 59-65.) | 
International Criminal Police Organization. An inter- 
national law-enforcement group: founded in 1923 
and pr pala in Lyons, France. @ The organi- 
zation gathers and shares information on transna- 
tional criminals for more than 180 member na- 
tions. — Also termed Interpol. 
“Interpol Is something of a legal curiosity: it engages in 
is activities H based’ or 


intergovernmenta! yet Is not on any 
treaty, convention, or other similar Instrument. Its founding 


document ts a constitution, drawn e by a group of police - 


officers, that has neither been su ed for diplomatic 

signatures nor ratified by governments. Nevertheless, the 

organization received de recognition from the out- 

eee siepol ves formally granted ne ae Pie 

: jovernme ag ; @ Economic and Social 
ot United None fa 


Council of the 1971. and this Is regarded 
as a form of de jure legitimization.” Michael! Fooner, “Inter- 
pol,” in 3- of Crime and Justica 910, 910 
(Sanford H. ed., 1883). 


international economic law. International law relating 
to investment, economic relations, economic devel- 
opment, economic institutions, and regional eco- 
nomic integration. 


international enclave. See EXCIAVE. 
international extradition. See EXTRADITION. 
international filing date. See pcr FILING DATE. 
international fund. See MUTUAL FUND. 


internationalization. The act or process of bringing a 
territory of one country under the protection or 
control of another or of several countries. 

“(T]he concept of internationalization is characterized by 
three elements: the abolition or {imitation of the sovereignty 
of a specific State; the serving of community Interests or at 
feast the Interests of a g! of States; and the establilsh- 
ment of an International institutional framework, not_neces- 
saniy involving an international organization.” Rodiger 
Wolfrum, “tntemationalization,” In 2 Encyclopedia of Public 
International Law 1395 (1995). 


international] jurisdiction. See JURISDICTION. 


international law. The legal system governing the 
relationships between nations, more modernly, the 
law of international relations, embracing not only 
nations but also such participants as international 
organizations and individuals (such as those who 
invoke their human rights or commit war crimes). — 
Also termed public international law; law of nations; law 
of nature and nations; jus gentium; jus gentrum publicum; 
jus inter gentes; foreign-relations law; interstate law; law 
between states (the word state, in the latter two phras- 
es, being equivalent to nation or country). Cf. ‘TRANSNA 
‘TIONAL Law. [Cases: International Law 1-13. C.J.S. 
International Law §§ 2-65.) 
“{I]ntemational law or the law of nations must be defined as 
faw applicable to states In their mutual relations and to 
individuals in their relations with states. Intemational law 
may also, under this thesis, be applicable to certain 
interrelationships of Individuals themselves, where such In- 


terrelationships invoive matters of Intemational cancam.” 
Phillp C. Jessup, A Modem Law of Nations 17 (1949). 


customary international law. International law that 
derives from the practice of states and is accepted 
by them as legally binding. © This is one of the 
principal sources or building blocks of the interna- 
tional legal system. 


international organization 


rivate international law. International conflict of 
jaws, ® Legal scholars frequently lament the name 
“private international law” because it misleadingly 
suggests a body of law somehow parallel to public 
international law, when in fact it is merely a part 
of each legal system’s private law. — Also termed 


international private law; jus genttum privalum: inter- 


municipal law, comity; extraterritorial recognition of 
rights. See CONFLICT OF LAWS (2). 

“{A] word must be sald about the name or title of the 

subject. No name commands universal approval. The ex- 

‘Private Intemational Law,' coined by peg in 1834 

Joseph Story, Commentaries on the Conflict of Laws § 9 

18345), and used on the Continent by [Jean Jacques 


directed against Its use Is its tendency to confuse private 
Intemational faw with the law of natlons or public interna- 
tional law, as it is usually called. There are obvious differ- 
ences between the two. The fatter primarily governs the 
relations between sovereign states and it may perhaps be 
regarded as the common l&w:of mankind In an state 
of development; the former Is designed to regulate disputes 
ofa eae nature, i ig ea oagh that one of the parties 
may be a private state. There is, at any rate in theory, one 
common system of public international law ...; but ... 
there are as many systems of private international law as 
there are systems of municipal law." G.C. Cheshire, Private 
(ntemational Law 15 (6th ed. 1861). 

International Law Commission. A body created in 
1947 by the United Nations for the purpose of 
encouraging the progressive development and codi- 
fication of international law. © The Commission is 
composed of experts in international law. Jt has 
drafted many important treaties that have become 
binding treaty Jaw, including the Vienna Convention 
on the Law on Treaties. 


international le esicteery fe 1. The collective body 
of countriés whose mutual legai relations are based 
on sovereign equality. 2. More broadly, all organized 
entities having the capacity to take part in interna- 
tional legal relations. 3. An integrated organization 
on which a group of countries, by international 
treaty. confer part of their powers for amalgamated 
enterprise. @ In this sense, the European Union is a 
prime example. 


international legislation. /nil law. 1. Law-making 
among countrics or intergovernmental organiza- 
tions, displaying structural and procedural charac- 
teristics that are the same as nauonal legislation. 2. 
The product of any concerted effort to change inter- 
national law by statute. 3. The process of trying to 
change international law by statute. 4, Loosely, the 
adoption by international bodies of binding deci- 
sions, other than judicial and arbitral decisions, con- 
cerning specific situations or disputes. 


International Monetary Fund. A U.N. specialized 
agency established to stabilize international ex- 
change rates and promote balanced wade. — Abbr. 
IMF. (Cases: International Law 10.45. C.J.S. duter- 
national Law §§ 59-65.] 


international offense. See INI ERNATIONAL CRIME, 


international organization. /nt? law. 1. An intergov- 
ernmental association of countries, established by 
and operated according to multilateral treaty, whose 
purpose is to pursue the common.-aims of those 
countries; @® Examples include the World Health 
Organization, the International Civil Aviation Or- 


International Parental Kidnapping Crime Act of 1993 


ganization, and the Organization of Petroleum Ex- 
porting Countries. (Cases: International Law 
_ 10.45. Cj.S. International Law 38 59-65.] 2. 
Loosely, an intergovernmental or nongovernmental 


‘toe 


international association. . 

International. Parental Kidnapping Crime Act of 
1993. A federal statute that implemented the Hague 
Convention on the Civil Aspects of International 
Child Abduction, 18 USCA § 1204. See nacuz con. 
VENTION ON ‘THE CIVIL ASPECTS OF INTERNATIONAL CHILD 
ABDUCTION. 


international person. /nt'l law. An entity having a legal 
personality in international law; one who, being a 
subject of international law, enjoys tights, duties, 
aud owers established in international law and has 
the ability to act on the-international plane. 


international private law. 1. See private international 
law under INTERNATIONAL LAW. 2, CONFLICT OF LAWS (2). 


international regime, See REGIME. 


International Regulations for Preventing Collisions 
at Sea. See INTERNATIONAL RULES OF ‘THE ROAD. 


international relations. 1. World politics. 2. Global 
political interaction, primarily among sovereign na- 
- tons. 3. The academic discipline devoted to studying 
world politics, embracing international law, interna- 
tional economics, and the history and art of diplo- 


macy. 
international river. See RIVER. 


International Rules of the Road. Maritime law. A set 
of statutes designed to promote navigational safety. 
@ The International Rules were formalized at the 
convention on the International Regulations for Pre- 
venting Collisions at Sea, 1972. The rules set re- 
quirements for navigation lights, day shapes, steer- 
ing and sailing rules, sound signals in. good and 
restricted visibility condition, and distress signals, 
among other things. Congress adopted the rules 
and enacted them in statutory form. 33 USCA 
§ 1602. — Also termed 72 COLREGS; International 
Regulations for Preventing Collisions at Sea. 

International Schedule of Classes of Goods and Ser- 
vices. Trademarks. A nearly worldwide classification 
system that enhances organization and retrieval of 
registered marks within a category of goods or ser- 
vices. — Abbr. ISCGS. 


international seabed. The seabed and ocean floor, as 
well as the subsoil, lying beyond the territorial limits 
of nations. — Also eed. international seabed area. 


international terrorism. See TERRORISM. 


International Trade Administration. A unit in the 
U.S. Department of Commerce responsible for pro- 
moting world trade and strengthening the interna- 
tional trade and investment position of the United 
States. @ Created in 1980, the agency operates 
through three offices: the Office of the Assistant 
Secretary for Import Services, the Office of the 
Assistant Secretary for Market Access and Compli- 
ance, and the Office of the Assistant Secretary for 
Trade Development. — Abbr. ITA. 


International Trade Commission. See UNITED STATES 
INTERNATIONAL ‘TRADE COMMISSION, 
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International Trade Court. See unrrep STATES COURT OF 
INTERNATIONAL TRADE. 


international union. See UNION. - 
international will. See wit. 


inter naturalia feudi (in-ter nach-a-ray-lee-o [Fyoo-«t}). 
{Law Latin] Scots law. Among the things naturally 


arising from a feu. @ Such items include payment of 


duties and stipulated services to be performed for 
the superior. — Sometimes shortened to inter natura- 
lia. See FEU. 


internecine (in-tar-nee-sin or in-tar-nee-sin or in-tar- 
nes-een), adj. 1. Deadly; characterized by mass 
slaughter. 2. Mutually deadly; destructive of both 
parties <an internecine civil war>. 3. Loosely, of or 
relating. to conflict within a group <internecine fac- 
ulty politics>. 


Internet Corporation for Assigned Names and Num- 
bers. A nonprofit corporation established in 1998 to 
assign and manage the system of. ‘Internet domain 
names and to allocate Internet-protécol (IP) address 
space. — Abbr. ICANN. 


Internet patent. See paTENT (3). 
Internet payment. See cYBERPAYMENT. 


Internet payment service. An enterprise that offers 
electronic transfers of money. 


Internet-protocol address. The ten-digit identification 
tag used by computers to locate specific websites. 


Internet scrip. See scrip. 


Internet service provider. A business that offers Inter- 
net access through a subscriber's phone line, ust. 
charging the user for the time spent connected to 
the business's server. — Abbr. ISP. 


internment {in-tarn-ment), . The government-or- 
dered detention of people suspected of disloyalty to 
the government, such as the confinement of Japa- 
nese Americans during World War II. [Cases: War 
and National Emergency 51. C.J.S. War and Na- 
tional Defense $ 68.] — intern, vb. 


internuncio (in-tar-non-shee-oh), n. [fr. Latin internun- 
tins] 1. A messenger between two parties. 2. A broker 
who serves as agent of both parties to a transac- 
tion. — Also termed internuncius. 3. A papal repre- 
sentative at a foreign court, ranking below a nuncio. 
Cf. NUNCIO (1); LEGATE (3). — internuncial, adj. 


inter pares (in-ter pair-eez), adv. & adj. [Latin] Be- 
tween peers; between people in an equal position. 

inter partes (in-tar pahr-teez), adv, [Latin “between 
parties"] Between two or more parties; with two oF 
more parties in a transaction. — inter partes, adi. 

inter partes reexamination. See REEXAMINATION (2). 

interpel, See INTERPELLATE. 

interpellate (in-tor-pel-ayt), vb. 1. (OF a judge) to 
interrupt, with 1 question, a lawyer's argument. 2. 
(OF a legislator) to interrupt a legislature's calendar 
by bringing into question a ministerial policy, esp. 0 
the legislature of France, Italy, or Germany. — 
rman (in Scots law) interpel (in-tor-pel). — interpel- 
ation, n. 


PSE RRS 2 SEA ap hast Mle a pce ORES Re TAREE NEN EO Leo 


etre! 


PPT ce rR a aia, 


5 ny ert ae 
RRR en en 


' 
By 
iy 


837 


_ interpellatio (in-ter-pa-lay-shee-oh), 7. [Latin “a de- 
mand, interruption") Roman law. 1. A demand for 
paynient of a debt or for desistance from a course of. 
action. 2. The interruption of a process, e.g., of the 


acquisition of title by possession. 3. The institution of . 


a legal pres or appeal. Pl. interpellationes (in-tar- 
’ pa-lay-shee-oh-neez). 


interplea. A oe by which a stakeholder places 
the disputed property into the court’s registry; the 
plea made by an interpleader. See iNTERPLEADER. 


interplead, vb. 1. (Of a claimant) to assert one’s own 
claim regarding property or an issue already before 
the court. 2. (Of a stakeholder) to institute an inter- 
pleader action, usu. by depositing disputed property 
into the court’s registry to abide the court’s decision 
about who is entitled to the property. Cf. 1mpLeap. 
oS Interpleader €1. C.J.S. Interpleader §§ 2-4, 
19.) 


interpleader, n. 1. A suit to determine a right to 
prope held by a usu. disinterested third party 
(called a stakeholder) who is in doubt about ownership 
and who therefore deposits the property with the 
court to permit interested parties to litigate owner- 
ship. @ Typically, a stakeholder initiates an inter- 
pleader both to determine who should receive the 
property and to avoid multiple liability. Fed. R. Civ. 
P. 22. See STAKEHOLDER (1). Cf. IMPLEADER; INTERVEN- 
‘rion (1). [Cases: Interpleader 1. C.J.S. Interpleader 
§§ 2-4, 7, 9.] 2. Loosely, a party who interpleads. — 
Also termed (in civil law) concursus. 
“Interpleader Is a form of pope open to one who does not 
know to which of several claimants he or she is liable, if 
liable at all. It permits him or her to bring the claimants Into 
a single action, and to require them to litigate among 
themselves to determine which, # any, has a valid claim. 
Although the earllest records of a procedure similar to 
leader were at common law, it soon became an 
equitable rather than a legal procedure.” Charles Alan 
oo" The Law of Fed Courts § 74, at 531 (Sth ed. 


Interpol (in-tar-pohl). See tnTERNATIONAL CRIMINAL PO- - 


LICE ORGANIZATION. 


interpolation (in-tar-po-lay-shan), x. I. The act of 
inserting words into a document to change or clarify 
the meaning. @ In a negative sense, interpolation can 
refer to putting extraneous or false words into a 
document to change its meaning. Cf. InreRLiNeATiION. 
2. (often Pl) Roman law. An editorial change made by 
one of the compilers of the Digests and he juan 
Code. @ The compilers made insertions, deletions, 
and juxtapositions in the texts, but made few real 
changes to the substantive law. — interpolate, vb. — 
interpolative, adj. — interpolator, n. 


interposition, 7. 1. The act of submitting something 
(such as a pleading or motion) as a defense to an 
opponent's claim. 2. Archaic. The action of a state, 
while exercising its sovereignty, in rejecting a federal 
mandate that it believes is unconstitutional or over- 
reaching. © The Supreme Court has declared that 
interposition is an illegal clefiance of constitutional 
authority. — interpose, vb. 

interpretatio ea pe te ee oh n. [Latin] Roman 
law. An opinion of a Roman jurist (an interpreter of 
the law, not an advocate) who did not usu. appear in 
court. ® Such an opinion was not originally Siding. 
but by the Law of Citations (av. 426), the opinions of 


interpretation 


five jurists acquired binding force. See crraTions, Law 
oF. Pl. interpretationes (in-tor-pri-tay-shee-oh-neez). 


interpretatio limitata. See restrictive interpretation under 


INTERPRETATION. 


interpretation, n. 1. The process of determining what 


something, esp. the law or a legal document, means; 
the ascertainment of meaning to be given to words 
or other manifestations of intention. [Cases: Con- 
tracts 143. C.].S. Contracts § 302.] 
“Interpretation, as applied to written law, is the art or 
process of discovering and inding the Intended signifi- 
cation of the lang used, that Is, the meaning which the 
authors of the law igned it to convey to others.” Henry 
Campbell Black, Handbook on the Construction and Inter- 
pretation of the Laws 1 (1896). 
“There is more to pled ice In general than the discov- 
ery of the meaning ed by the author to his words. 
Even if, Ina lar case, that meaning Is discoverable 
with a high degree of certitude from external sources, the 
question whether it has beep: adequately expressed re- 
mains.” Rupert Cross, Statutory Interpretation 149 (1976). 
administrative interpretation. An interpretation 
given to a law or regulation by an administrative 
agency. [Cases: Administrative Law and Procedure 
$413; Statutes 219. C.J.S. Public Administrative 
Law and Procedure § 95; Statutes § 344.] 


authentic interpretation. Interpretation arrived at 

by asking the drafter or drafting body what the 

intended meaning was. 
“The procedure of referring the doubtful statute to its author 
has acquired a name in the literature of jurisprudence. It Is 
called ‘authentic interpretation.’ ... [Aithough) this device 
has been tried In ... recent times In certain European 
countres, ... fit] has always failed, and no thoughtful 
adviser would recommend It tc any government today." Lon 
L. Fuller, Anatomy of the Law 29-30 (1968). 


comparative interpretation. A method of statutory 
construction by which parts of the statute are 
compared to each other, and the statute as a whole 
is compared to other documents from the same 
source on a similar subject. 


customary interpretation. Interpretation based on 
earlicr rulings on the same subject. (Cases: Cus- 
toms and Usages $715. C.J.S. Customs and Usages 
8§ 21-23.] 


extens.ve interpretation. A liberal interpretation 
that applies a statutory provision to a case not 
falling within its literal words. 


arated interpretation. Interpretation that is 
ased exclusively on the words themselves. (Cases: 
Statutes C7189. C.J.S. Statutes § 324.] 


liberal interpretation. Interpretation according to 
what the reader believes the author reasonably 
intended, even if, through inadvertence, the au- 
thor failed to think of it. — Also termed mixed 
interpretation. (Cases: Federal Civil Procedure 
656; Statutes 235. C.J.S. Statutes § 376.) 


limited interpretation. See restrictive interpretation. 


logical interpretation. Interpretation that departs 
from the literal words on the ground that there 
may be other, more satisfactory evidence of the 
author’s true intention. — Also termed rational 
interpretation. 

mixed interpretation. See liberal interpretation. 


interpretation clause 


practical interpretation. See contemporaneous con- 
struction under CONSTRUCTION. 

rational interpretation. See logical interpretation. 
restrictive i tion. An interpretation that is 
bound by a principle or principles existing outside 
the interpreted text. — Also termed restricted inter- 
pretation; limited interpretation, interpretatio limitata. 
Cf. unrestriclive interpretation. 

statutory interpreiation. See SVATUVORY GCONSTRUC- 
“TION. ; 

strict interpretation. Interpretation aoe to 
what the reader believes the author must have 
been thinking at the time of the writing, and no 
more. ® Typically, this type of reading gives a text 
a narrow meaning. [Cases: Federal Civil Procedure 


S656; Statutes 235. C.].S. Statutes § 376.) 
unrestrictive i ation. Interpretation in good 


faith, without reference to any specific principle. 
CE. restrictive interpretation. 
2. The understanding one has about the meaning of 
something. [Cases: Statutes 174-278. C.J.S. Stat- 
nies §§ 306-431.) 3. A translation, esp. oral, from 
one language to another. 4. CHARACTERIZATION (). 
See CONSTRUCTION (2), — interpret, 7b. — interpreta- 
tive, interpretive, adj. 
interpretation clause. A legislative or contractual pro- 
vision giving the meaning of words frequently used 
or explaining how the document as a whole is to be 
construed. {Cases: Statutes €°179. C.J.S. Statutes 
§ 309.) 
interpretatio (in-tar-pri-tay-shee-oh vi-pa-ri- 
na); [Law Latin “a viper’s interpretation”] Hist. A 
disapproved method of construction, by which am- 
biguous documents are interpreted in a way that 
destroys their effectiveness. 


interpretative rule. Administrative law. 1. The require- 
ment that an administrative agency explain the stat- 
utes under which it operates. 2, An administrative 
tule explasning an agency's interpretation of a stat- 
ute. — Also termed interpretive rule. Cf. LEGISLATIVE 
RULE, [Cases: Administrative Law and Procedure 
382.1.) 


interpreted testimony. See Testimony. 


interpreter. A person who translates, esp. orally, from 
one to another; esp., a person who is 
sworn at a trial to accurately translate the testimony 
of a witness who is deaf or who speaks a forei 
language. (Cases: Criminal Law @>642; Trial 222; 
Witnesses €230. €.J.S. Criminal Law § 1152; Trial 
§ 95; Witnesses § 399.) 
interpretive rule. See INTERPRETATIVE RULE. 
interpretivism. A doctrine of constitutional interpreta- 
tion holding that judges must follow norms or values 
cxpressly stated or implied in the language of the 
Constitution, CE. NONINTERPRETIVISM; ORIGINALISM. 
“A bon ing dis: In constitutional theory has gone 
under citron names toan mes, bt i viol 
nology seems as helpful as any. we are like 
sides ‘In mre ’ and ‘noninterpre 
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the fatter the contrary view that courts should go beyond 
that set of references and enforce norms that cannot be 
discovered within the four comers of the instrument.” John 

Ely, Democracy and Distrust 1 (1880). : 
inter quattuor parietes (in-tar kwah-too-ar pa-ri-o- 
teez), adv, & adj. [Law Latin] Within the four walls, 


interracial adoption. See transracial adoption under 
ADOPTION. ; 

interracial marriage. See MISCEGENATION. 

inter regalia (in-tar ri-gay-lee-a), adj. [Latin] Included 
in the royal powers or prerogatives; among other 
things belonging to the sovereign. — Also termed in 
patrimonio principis. See REGALIA (1-13). 


interregnum (in-te-reg-nam). 1. An interval between 
reigns; the time when a throne is vacant between the 
reign of a sovereign and the accession of a successor. 
2. Archaic. Authority exercised during a temporary 
vacancy of the throne or a suspension of the regular 
government. 3. A break or pause in a continuous 
event. : ee, 
interrogatee (in-ter-a-ga-tee). A person Who is interro- 
gated. — Also termed inlervogee (in-ter-a-gee). 
interrogation, u. The formal or systematic questioning 
of a person; esp., intensive questioning by the police, 
usu. of a person arrested for or suspected of com- 
mitting a crime, @ The Supreme Court has held that, 
for purposes of the Fifth Amendment right against 
self-incrimination, inte tion includes not only 
express questioning but also words or actions that 
the police should know are reasonably likely to elicit 
an incriminating response. Rhode Island v. Innis, 446 
U.S. 291, 100 S.Ct. 1682 (1980). — interrogate, 
vb. — interrogative, adj. 
custodial interrogation. Police questioning of a de- 
tained person about the crime that he or she is 
suspected of having committed. © Miranda warn- 
ings must be given before a custodial interroga- 
tion. [Cases: Criminal Law €7412.1(4). CJ.S. Crim- 
inal Law $3 897-898, 900, 904.) 


inves interrogation. Routine, nonaccusatory 
questioning by the police of a person who is not in 
custody. 

noncustodial interrogation. Police questioning of 4 
suspect who has not been detained and can leave 
at will. @ Miranda warnings are usu. not given 
before a noncustodial interrogation. 


interrogative question. Civil law. In a criminal trial, a 
question asked of a witness to elicit inadmissible 
evidence relating to the crime at issue in the case. 
CE. ASSERTIVE QUESTION. 

interrogator (in-ter-o-gay-tar). One who poses ques- 
tions to another. 

interrogatory (in-to-rog-e-tor-ee), n. A written ques- 
tion (usu. in a set of questions) submitted to an & 
opposing party in a lawsuit as part of discovery. See 
Fed. R. Civ. P. 33. (Cases: Federal Civil Procedure 
@1471-1542; Pretrial Procedure 241-248. C.J.S. 
Discovery §§ 4, 8-11, 14-24, 32, 55-61; Pretrial Proce- 


dure § 57.] 
cross-interro . An interrogatory from a y 
who, has fdr a seg of interrogatories. eses! 


Pretrial Procedure @°241-248. C.j.S. Discovery 
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special interrogatory. A written jury question 
whose answer is required to supplement a general 
verdict. @ This term is not properly used in federal 
practice, which authorizes interrogatories and spe- 
cial verdicts, but not special interrogatories. Fed. 
R. Civ. P. 49. The term is properly used, however, 
in the courts of some states. — Also termed special 
issue. [Cases; Federal Civil Procedure 
2211-2220; Trial €=346-366. CJS. Trial 
§§ 818, 820, 824-825, 928-1017.) 


interrogee. See INTERROGATEE. 


in terrorem (in te-ror-em), adv. & adj. [Latin “in order 
to frighten”) By way of threat; as a warning <the 
demand letter was sent in terrorem; the client has no 
intention of actually suing>. 


in terrorem clause. See NO-CONTEST CLAUSE. 


in terrorem populi (in te-ror-om pop-ye-l1), adv. [Latin] 
Hist. To the terror of the people. @ This phrase was 
necessary in an indictment for riot. 


interruptio (in-tar-rap-shee-oh). [Latin] Interruption. 
e This word refers to a break in the possession of 
land that ends a prescriptive claim. 


interruption. A break in tne period of possession of 
land, possibly ending a claim to ownership by pre- 
scriptive right. 
legal interruption. Louisiana law. A break in the 
running of prescription that occurs when the 
prope:sty's possessor acknowledges another per- 
.on’s ownership rights, or the owner (or obligor) 
sues the possessor (or obligor). La. Civ. Code arts. 
3462, 3464. — Also termed legal interruption of 
brescriplion. 


natural interruption. Louisiana law. A break of 
more than one year in a possessor’s period of 
possession after a rightful owner or a third person 
seizes the real property. La. Civ. Code art. 
3465, — Also termed natural interruption of prescrip- 
tion. 


inter rusticos (in-tar ras-ti-kohs), adv, [Latin] Among 
the unlearned. 


inter se (in-tar see or say). [Latin “between or among 
themselves] (Of a right or duty) owed between the 
parties rather than to others. — Also termed inter 
sese (im-tar see-see). 
“(The law of nations is, or at least Includes, a branch of 
natural law, namely, the rules of natural justice as plica- 
ble to the relations of states infer se." John Salmond, 
Jurisprudence 32 (Glanville L. Williams ed., 10th ed, 1947). 


_ intersection. A place where two roads mcct or form a 


junction. 


inter se doctrine. Int'l law. The now-defunct doctrine 
that relations between members of the British Com- 
monwealth were in no circumstances international 
and were incapable of giving rights and duties under 
international law. 


inter sese. See INTER SE. 
interspousal, adj. Between husband and wife. 


Interstate trade 


interspousal immunity. See husband-wife immunity un- 
der IMMUNITY (2). 

interspousal tort immunity. See husband-wife immunity 
under IMMUNITY (2). . 


interstate, adj, Between two or more states or resi- 
dents of different states. . 


interstate adoption. See ADorrion. 


interstate agreement. An agreement between states. 
Cf. interstate compact under compact. (Cases: States 
6. CJS. States §§ 31-32, 143.] 


Interstate Agreement on Detainers Act. A law, origi- 
nally enacted in 1956, in which the federal govern- 
ment, certain states, and the District of Columbia 
agree that a state may obtain custody of a prisoner 
for trial even though the prisoner is already incar- 
cerated in another state. @ Under the Act, if a 
prisoner makes a written requegt for disposition of 
the charges in the second state? the second state 
must try the prisoner within 180 days of the request. 
18 USCA App. arts. I-IX. See UNIFORM MANDATORY 
DISPOSITION OF DETAINERS ACT. 


interstate commerce. See COMMERCE. 


Interstate Commerce Commission. The now-defunct 
federal agency established by the Interstate Com- 
merce Act in 1887 to regulate surface transportation 
between states by cenifving carriers and pipelines 
and by monitoring quality and pricing. @ In Decem- 
ber 1995, when Congress eliminated this agency, the 
Surface Transportation Board (STB) — a three- 
member board that is a division of the Department 
of Transportation — assumed most of the agency's 
duties. — Abbr. ICC. See surrace TRANSPORTATION 
BOARD. [Cases: Commerce €83. C.J.S. Carriers 
§§ 6-10.] 


interstate compact. See comracr. 


Interstate Compact on the Placement of Children. An 
agreement whose purpose is to ensure that when 
states are involved in the placement or adoption of 


children across state lines, the states cooperate with 


each other to facilitate the process and to protect the 
children. © This compact is intended to secure states’ 
cooperation in investigating the suitability of pro- 
posed adoptive homes in an interstate adoption and 
also to alleviate conflicts that often occur when the 
agencies and courts of more than one state are 
involved. The compact has been enacted in almost 
identical form in all 50 states as well as in the District 
of Columbia and the Virgin Islands. — Abbr. 
ICPC. — Often shortened to Interstate Compact. 


interstate extradition. See EXTRADITION. 


interstate income-withholding order. A court order 
entered to enforce a support order of a court of 
another state by withholding income of the default- 
ing person. [Cases: Child Support €=508(1). C.J.S. 
Parent and Child §§ 249, 252.] 


interstate Jaw. 1. INTERNATIONAL LAW. 2. The rules and 
principles used to determine controversies between 
residents of different states. 

interstate rendition. See RENDITION (2). 


interstate ‘trade. See interstate commerce under coM- 
MERCE. 


intersubjective zap 


intersubjective zap. In critical legal studies, a so-called 
spontaneous moment of shared intuition. — Also 
termed zap. ; 

intertwining doctrine. The principle that if arbitrable 
and nonarbitrable claims arise from a single transac- 
tion and the claims are factually and legally mingled, 
a court can refuse ‘to compel arbitration of any 
claims. @ This doctrine is of limited effect because 
the Federal Arbitration Act usu. preempts it. 


intervening act. See intervening cause under CAUSE (1). 

intervening agency. See inlervening cause under CAUSE 
. 

intervening cause. See CAUSE (1). 

intervening damages. See DAMAGES. 

intervening force. 1. FoRcE. 2. See intervening cause 
under CaUvse (1). 


intervening rights. Patents. An infringement. defense 
based on the right of a person who practiced a 
patent's broadened claims to continue A epebene 
even though a patent is later reissued with broader 
claims because of inadvertent claim errors in the 
original patent. —- Also termed doctrine of intervening 
rights. 35 USCA §°252, 92. ([Cases: Patents 
=138(2). C.J.S. Patents §§ 243-244.) 


intervenor. One who voluntarily enters a pending 
lawsuit because of a personal stake in it. — Also 
spelled intervener. (Cases: Federal Civil Procedure 
311; Parties 37. C.J.S. Parties §§ 91-93.] 


intervention, n. 1. The entry into a lawsuit by a third 
party who, despite not being named a pot to the 
action, has a personal stake in the outcome. See Fed. 
R. Civ. P. 24. © The intervenor sometimes joins the 
plaintilf in claiming what is sought, sometimes joins 
the defendant in resisting what is sought, and some- 
times takes a position adverse to both the plaintiff 
and the defendant. Cf. IMpLeADER; INTERPLEADER. 
(Cases: Federal Civil Procedure ¢@311; Parties 37. 
C.J.S. Parties §§ 91-93.] 2. The legal procedure by 
which such a third party is allowed to become a 
party to the litigation. — Formerly also termed (in 
senses ] & 2) trial of right of property. 3. Int'l law. One 
nation’s interference by force, or threat of force, in 
another nation’s internal affairs or in questions aris- 
ing between other nations. — intervene, vb. — inter- 


ventionary, adj. 


to 
of another weaker state actually 
utilizi armed forces. This result may be scomaned 
by isnding open approval, as by the relaxation of an arms 
embargo, to a ravotutl gfoup headed by Individuals 

to the political or economic dominance of the 
intervening state. it may be accomplished bv the withhold- 
Ing of recognition of a new mment, combined with 
various forms of economic financial pressure until the 
will of the stronger state prevails through the or 
overthrow of the government disapproved.” Philip C. Jes- 
sup, A Modem Law of Nations 172-73 (19849). 


humanitarian intervention. An intervention by the 
international community to curb abuses of human 
rights within a country, even if the intervention 
infringes the country’s sovereignty. 
intervention duty. Maritime law. A shipowner’s obli- 
gation to remedy hazardous working conditions for 
longshore workers, even though the shipowner did 
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not create the condition, when the shipowner knows 
of a nonobvious condition arising in an area that 
cannot be avoided by the longshore workers in 
performing their duties. CE active-operaTIONs DUTY; 
TURNOVER DUTY. [Cases: Shipping 84(3).] _ 


intervertere possessionem (in-tor-ver-tar-ee _pa-zes(h]-' 


ee-oh-nom). [Latin] Scots law. To intercept posses- 
sion; to alter the possession. ® If a bailee received an 
item under a bailment and then stole the item, the 
bailee changed the nature of the possession. 
interview-summary form. Patents. A U.S. Patent and 
Trademark Office form for noting in the record the 
contents of a conversation, by phone or in person, 
between a patent examiner and an applicant. 


inter virum et uxorem (in-tor vi-ram et ak-sor-am), adv. 
& adj. [Latin] Between husband and wife. 


inter vives (in-ter vi-vohs or vee-vohs), adj. [Latin 
“between the living"] OF or relating to property 
conveyed nat by will or in contemplation of an 
imminent death, but during the conveyor's life- 
time. — inter vivos, adv. = 


inter vivos gift. See Girt. 
inter vivos transfer. See ‘TRANSFER. 
inter vivos trust. See TRUST. 


intestabilis (in-tes-tay-bo-lis), adj. [Latin] Hist. Disquali- 
fied from being a witness. 
intestable, adj. 1. Not capable of being tested <an 
intestable DNA sample>. 2. Legally incapable of 
making a will or of benefiting under a will <an 
insane person is intestable in all states> <the slay- 
ing-statute makes killers intestable in relation to 
their victims>. 3. Disqualified from giving evidence, 
esp. testifying <the witness is intestable because of 
extreme youth>. 
intestacy (in-tes-te-see). The state or condition of a 
person's having died without a valid will. 
intestate (in-tes-tayt), adj. 1. Of or relating to a person 
who has died without a valid will <having revoked 
her will without making a new one, she was intestate 
when she died>. 2. Of or relating to the propert 
owned by a person who died without a valid will 
<an intestate estate>. [Cases: Descent and Distribu- 
tion 19. C.J.S. Descent and Distribution § 4.] 3. OF 
or relating to intestacy <a spouse's intestate share>. 
Cf. restate. 4. Archaic. (Of a person) not quali’ to 
testify <the witness could not testify 
found intestate>. 
intestate, »n. One who has died without a valid will. Cf. 
> TESTATOR. 
partial intestate. One who has died with a valid 
will that does not dispose of all of his or her net 
probate estate. 


intestate law. The relevant statute governing succes- 
sion to estates of those who die without a valid will. 
(Cases: Descent and Distribution 6. C.J.S. Descent 
and Distribution § 8.] 

intestate share. See sitane. 

intestate succession. See SUCCESSION (2). 

intestato (in-tes-tay-toh), adv. (Latin) Roman law. (Of a 
succession) without a will. 


ter being 
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intestatus (in-tes-tay-tas), n. & adj. (Latin) Roman law. 
An intestate; a person who dies without a will. @ This 
term had the same meaning in early English law. 


in testimonium (in tes-to-moh-nee-am), adv. & adj. 
[Latin] In witness; in evidence of which. ® This 
phrase sometimes opens attestation clauses. 


in the course of employment. Workers’ compensation. 
(Of an accident) having happened to an on-the-job 
employee within the scope of employment. [Cases: 
Workers’ Compensation € 614. C.J.S. Workmen's 
Compensation §§ 379-381.) , 


in thesi (in thee-st). [Latin] Hist. In the particular case, 
which has occurred. Cf. In HYPOTHESI. 


intimate association, freedom of. See FREEDOM OF ASSO- 
CIATION. 


intimation. Scots law. Notice ‘of a legal obligation cou- 
pled with a warning of the penalties for failure to 
comply. 
intimidation, n. Unlawful coercion; extortion. @ In 
England, intimidation was established as a tort in the 
1964 case of Rookes v. Barnard, 1964 App. Cas. 1129 
(P.C. 1964) (appeal taken from B.C.).{Cases: Extor- 
tion and Threats 934. C.J.S. Threats and Unlawful 
Communications §§ 29-31.] — intimidate, vb. — in- 
timidatory, adj. — intimidator, n. 
“The bead | of Intimidation Includes all those cases in which 
harm is inflicted by the use of unlawful threats where ae 


c} 
with. This wrong fs of two distinct kinds, for the i a 
in 


intitle, vb. Archaic. See ENTITLE. . 


in toto (in toh-toh), adv. [Latin “in whole”] Complete- 
ly; as a whole <the company rejected the offer in 
loto>. 


intoxicant, n. A substance (esp. liquor) that deprives a 
person of the ordinary use of the senses or of 
reason. 


intoxication, n. A diminished ability to act with full 
mental and physical capabilities because of alcohol or 
drug consumpticn; drunkenness. See Model Penal 
Code § 2.08.[Cases: Criminal Law @°52-57; Homi- 
cide $821; Negligence ¢=239, 535(14). C.J.S. Crimi- 
nal Law §§ 109-113; Negligence §§ 128-129, 252.) — 
intoxicate, ub. 


culpable intoxication. See voluntary intoxication. 


involuntary intoxication. The ingestion of alcohol 
or drugs against one’s will or without one’s knowl- 
edge. @ Involuntary intoxication is an affirmative 
defense to a criminal or negligence charge. [Cases: 
Criminal Law 56. C.J.S. Criminal Law § 111] 


pathological intoxication. An extremely exaggerat- 
ed response to an intoxicant. @ This may be treat- 
ed as involuntary intoxication if it is unforeseeable. 


public intoxication. The appearance of a person 
who is under the influence of drugs or alcohol in a 
place open to the general public. © In most Ameri- 
can jurisdictions, public intoxication is considered 
a misdemeanor, and in some states, alcoholism is a 
defense if the offender agrees to attend a treat- 


intra parietes 


ment program. [Cases: Chemical Dependents 
4.1.) = 


' self-induced intoxication. See voluntary intoxication. 


voluntary intoxication. A willing ingestion of alco- 
hol or drugs to the point of impairment done with 
the knowledge that one’s physical and mental ca- 
pabilities would be impaired. @ Voluntary intoxi- 
cation is not a defense to a general-intent crime, 
but may be admitted to refute the existence of a 
particular state of mind for a_ specific-intent 
crime. -—- Also termed culpable intoxication; self- 
induced intoxication. 


intoxilyzer (in-tok-si-li-zar). See BREATHALYZER. 


_ intoximeter (in-tok-sim-e-tor). See BREATHALYZER. 


intra (in-tra), adv. & adj. [Latin] Within. Cf. inrra. 
“The use of infra w) in the sense and place of intra 
(within) Is a corru of very ancient.date. ... The expres- 
sion ‘under re (the correct literalffanslation of infra aeta- 
tem) indeed, Is of more common occurrence than ‘within 
age.’ But the use of /nfra in the sense of intra, as expressive 
of place, is an undoubted barbarism.” 2 Alexander M. 
Burrill, A Law Dictionary and Glossary 75 (2d ed. 1867). 

intra anni um (in-tra an-} spay-shee-am), adv. & 

adj, [Latin] Within the space of a year. 


intracorporate conspiracy. See CONSPIRACY. 
intraday (in-tre-day), adj. Occurring within a single 
day. 


intra-enterprise conspiracy. See CONSPIRACY. 


intra familiam (in-tra_fe-mil-ee-am). [Latin] Hist. 
Within the family. @ The phrase appeared in refer- 
ence to the status of a child before forisfamiliation. 
Cf. EXTRA FAMILIAM. 


intra fidem (in-tra fi-dem), adj. [Latin] Within belief; 
credible. 


intra fines commissi (in-tra fi-neez ka-mis-1). [Law 
Latin] Hist. Within the limits of the trust. @ The 
phrase appeared in reference to an agent's actions 
committed within the limits of the agency. 


intragovernmental, adj. Within a government; be- 
tween a single government's departments or officials. 


intra legem. See EQUITY INTRA LEGEM. 


intraliminal right (in-tra-lim-a-nal). Mining law. The 
privilege to mine ore in areas within the boundaries 
of a mineral claim. @ In contrast to an extralateral 
right, an intraliminal right does not give the holder 
the right to mine a vein of ore outside the lease even 
if the vein lies mostly within the lease. Cf. arex RULE. 


intra luctus tempus (in-tra lak-tas tem-pas), adv. & adj. 
[Latin] Within the time of mourning. 


intra maenia (in-tra mee-nee-a). ade. & adj. [latin] 
Hist. Within the walls (of a house). @ ‘This term was 
used most commonly in reference to domestic scr- 
vants. 


intransitive covenant. See COVENANT (). 


in transitu (in tran-si-t{y]oo or tranz-i-t{y]oo). [Latin 
“in transit; on the journey”) Archaic. Being conveyed 
from one place to another. 

intra parletes (in-tra pa-ri-a-tecz), adv. (Latin) Within 
one's own walls (i.e., in private). © This phrase was 


intra paternam famillam 


formerly used most commonly in reference to mat- 
ters settled out of court. 

intra paternam familiam (in-tra poe-ter-nom fa-mil- 
ee-am). [Law Latin] Hist. Within the father’s family. 
Cf. EXTRA PATERNAM FAMILIAM. ; : 

intra quattuor maria -(in-ter kwah-too-er mar-ee-a), 
adv. & adj. [Latin] Within the four seas. ~ 

intrastate commerce. See COMMERCE. 

intra trajectum (in-tra tra-jek-tem), adv. & adj. [Latin] 
In the passage over; on the voyage over, — Also. 
spelled in traiect. 

intra triduum (in-tra trlj-[y]oo-am). [Latin] Hist. With- 
in three days. 

intra vires (in-tra vi-reez), adj. [Latin “within the pow- 
ers (of)”] OF or referring to an action taken within a 
pay aac or person's scope of authority <calling 
a shareholders’ meeting is an intra vires function of 
the board of directors>. Cf. uLTRA vires. — intra 
vires, adv. 

intrinsec service (in-trin-zik or -sik). Hist. The feuclal 
services owed by a tenant to an immediate lord; the 
services arising from an agreement between the ten- 
ant and the lord. — Also termed intrinsecum servilinm 
(in-trin-si-kam sar-vish-ee-em). 

intrinsic (in-trin-zik or -sik), adj. Belonging to a thing 
by its very nature; not dependent on external cir- 
cumstances; inherent; essential. 


intrinsic ambiguity. See patent ambiguity under amsicu- 
ITY. 


intrinsic evidence. See EVIDENCE. 

intrinsic fraud. See rRvcn. 

intrinsic value. See VALUE (2). 

introduce into evidence. To have (a fact or object) 
admitted into the trial record, allowing it to be 
considered in the jury's or the court's decision. 
(Cases: Federal Civil Procedure 2011; Trial 43. 
C.J.S. Trial § 162.) 

introducta (in-tra-dok-ta), n. [Latin] Roman law. Per- 
sonal property brought into a leased apartment by 
the tenant. © The lessor held a tacit mortgage over 
introducta to ensure payment of rent. Cf. iNvecra Er 
ILLATA. 


introductory clause. The first paragraph of a contract, 
which typically ins with words such as “This 
Agreement is made on [date] between [parties’ 
names]." — Also termed commencement; exordium. 
introductory recital. See RECITAL. 
intromission (in-tra-mish-on). 1. The transactions of 
an employee or agent with funds provided by an 
employer or pe loosely, eealing in the funds 
of another. 2. Scols law. The act of handling ur 
dealing with the affairs or property of another; the 
sera of another's property, with or without 
legal authority. 
legal intromission. Scots law. An authorized intro- 
mission, such as a creditor's enforcement of a debt. 


necessary intromission. Scols law. The intromission 
occurring when a spouse continues in possession 
of the deceased spouse’s goods, for preservation. 
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vitious intromission (vish-os). Scots law. Unautho- 
rized dealing with the property of another person, 
esp. a 
intromission. 
“The effact of vitious intromiss! 
is guilty of it liable, under the passive title of vitlous Intromis- 
sion, for the debts of the ancestor universally — the severity 
* of this ttle being Intended to prevent the ing 
off of maveables, which are, from their nature, so liabla to 
embezzlement.” Willam Bell, Bell's Dictionary and Digest of 
the Law of Scotland 521 (George Watson ed., 1882). 
3. Penile penetration into the vagina. See pen. 
ETRATION (2). 


intruder. A person who enters, remains on, uses, or 
touches land or chattels in another's possession with- 
out the possessor’s consent. 
intrusion, n. 1. A person's entering without permis- 
sion. See Trespass. (Cases: Trespass C12. C.J.S. Tres- 
ass § 13.) 2. In an action for invasion of privacy, a 
ighly offensive invasion uf another person's seclu- 


sion or private life. (Cases: Torts €°8.5(4). C.J.S. . 


Right of Privacy and Publicity §§ 7, 9-10, 17-19, 
24-25, 34.] — intrude, vb. — intrusive, adj. 

intrust, vb. Archaic. See en TRUS. 

intuitu matrimonii (in-t[y]oo-a-t[y]oo mia-tra-moh-nee- 
1). [Latin] Hist. In the prospect of marriage. 

intuitu. mortis apd ere mor-tis). [Latin] Hist. 
In the prospect of death. 

intus habet \in-tes hay-bat). [Law Latin] Hist. Has in 
his own hands. ¢ The phrase appeared in reference 
to the presumption that the pupil’s money that is 
unaccounted for and held by the tutor is sufficient to 
offset any claim that the tutor may have against the 
pupil. . 

in tuto (in t[yJoo-toh). [Law Latin) Hist. In safety. 

inundate. To overflow or overwhelm; esp., to flood 
with water. 

inure. (in-yoor), vb. I. To take effect; to come into use 
<the settlement proceeds must inure to the benefit 
of the widow and children>. 2. To make accus- 
tomed to something unpleasant; to habituate 
<abused children become mured to violence>. — 
Also spelled enure. — inurement, 7. 

inurement. A benefit; something that is useful or 
beneficial <a taxable inurement to the benefit of a 
private person>. 

inurit labem realem (in-yuur-it lay-bom ree-ay-lem). 
{Law Latin] Scots law. Brands (a thing) with a real 
defect. See LABES REALIS QUAE REI INHAERET. 

in utero (in yoo-ta-roh), [Latin “in the uterus] In the 
womb; during gestation or before birth <child in 
ulero>. . 

in utrogue jure (in yuu-troh-kwee joor-ee), adv. 8 adj. 
eri In both laws — that is, civil law and canon 
aw. 

invadiare (in-vay-dee-air-ee), vb. (Law Latin] Hist. To 
pledge or mortgage land. 

invadiatio (in-vay-dee-ay-shee-oh). [Law Latin] Hist. A 
pledge or mortgage. Cf. vapiario. 

invadiatus (in-vay-dee-ay-tas). fi.aw Latin} Hist. A per- 
son who is under a pledge. 


deceased person. — Also spelled vicious - 


on is to render the helr who 
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invented consideration. See CONSIDERATION (1). 


inventio (in-ven-shee-oh), n. [Latin] Roman law. A 
thing found; a finding. @ Beginning in the reign of 
Hadrian, the finder of treasure either acquired title 
to the property or shared it with the landowner on 
whose land it was found. See TREASURE TROVE; ‘HESAU- 
RI INVENTIO. Pl. inventiones (in-ven-shee-oh-neez). 


invention, n. Patents. 1. A patentable device or process 
created through independent effort and character- 
ized by an extraordinary degree of skill or ingenuity; 


invalid (in-val-id), adj. 1, Not legally binding <an 
invalid contract>. 2. Without basis in fact <invalid 
allegations>. ° me 


invalid (in-va-lid), n. A person who, because of serious 
illness or other disability, lacks the eg bas or men- 
tal capability of managing his or her day-to-day life. 
(Cases: Guardian and Ward ¢9.5; Mental Health 
3. C.J.S. Insane Persons §§ 2, 6.) 


invalid agreement. See invalid contract under con. 


TRACT. 
ose 2 a newly discovered art or operation. @ /nuention 
vad comiract sec CoMrancr embraces the concept of nonobviousness. [Cases: 
invalid will. See witt. Patents @16(1). C.J.S. Patents § 68.) 2. The act or 


process of creating such a device or process. 3. 


i i Fs tile or forcible en the : ; a 
mon 2) Donte © enietoncnmenh on Generally, anything that is created or devised. — 


rights of another. 


intentional invasion. A hostile or forcible encroach- 
ment on another's interest in the use or enjoyment 
of property, esp. real property, though not neces- 
sarily inspired by malice or ill will. 


2. The incursion of an army for conquest or plun- 
der. 3. Trusts. A withdrawal from principal. @ In the 
third sense, the term is used as a metaphor. [Cases: 
Trusts @276. CJS. Trover cod Conversion 
§§ 539-541.] — invade, vb. 


invasion of privacy. An unjustified exploitation of 
one’s personality or intrusion into one’s personal 
activities, actionable under tort law and sometimes 
under constitutional law. See RIGHT OF PRIVACY. 
(Cases: Torts 8.5. C.J.S. Right of Privacy and Public- 
uy § 2.) 
invasion of privacy by appropriation. The use of 
another’s name or likeness for one’s own benefit, 
esp. commercial gain. @ This misappropriation tort 
protects one's property right to the economic ben- 
efits flowing from the commercial use of one's face 
or name. 


invasion of privacy by false light. The use of public- 
ity to place another in a false light in the public 
eye. @ The false light may or may not be defamato- 
ry or fictional, but the public use must be one that 
a reasonable person would object to under the 
circumstances. See FALSE LIGHT (D. 


invasion of privacy by intrusion. An oflensive, in- 
tentional interference with a person's seclusion or 
private affairs. 


invasion of privacy by public disclosure of private 
facts. The public revelation of private information 
about another in an objectionable manner. @ Even 
if the information is true and nondefamatory, a 
cause of action may arise. 


invecta et illata (in-vek-ta et i-lay-ta). [Latin “(things) 
carried in and (things) brought in"] Roman law. 
Goods brought onto a rural or urban Icaschold by 
the lessee. @ The lessor held a tacit mortgage over 
the goods to ensure payment of rent. Cf. inrropuc- 
TA. 


inveigle (in-vay-gal), vb. Tc lure or entice through 
deceit or insincerity <she blamed her friend for 
inveigling her into the investment>. — inveigte- 
ment, n. 


invent, vb. To create (something) for the first time. 


invent, vb. 
“The truth Is, the word cannot be defined In such manner 


adop' 
exclusion determined that certaln variations in ofd devices 
do or do not Involve Invention; but whether the variation 
relied upon In a particular case is anything more than 
ordinary mechanical skill is a questlon which cannot be 
answered by applying the test of ary Ewe definition.” 
ties v. ayer, 141 U.S. 419, 427, 12 S.Ct. 76, 78 
“An ‘invention’ is any art, machine, manufacture, design, or 
composition of matter, or any new and useful Improvement 
thereof, or any variety of plant, which is or may be pone: 
able under the Fagg laws. [37 CFR § 501.3(d).]" 60 Am. 
Jur. 2d Patents § 894, at 601 n.$8 (1987). 


abundoned invention. An invention that an inven- 
tor has either deliberately stopped trying to ex- 
loit, or else acted in a way that precludes claim- 
ing the invention in a later patent. @ Under 
§ 102(c) of the Patent Act, abandonment bars a 
atent on that invention. But abandonment of an 
imperfect form of an invention does not bar a 
atent on a later-perfected form. Unless publicly 
nown, an abandoned invention is not prior art to 
a later inventor. Under § 102(g) of the Patent Act, 
abandonment of the same invention by a first 
inventor also prevents the first inventor from 
blocking the second inventor's patent application 
in an interference. Cf. ABANDONED APPLICATION. 


distinct invention. One part of an invention that 
can be used on its own, and the absence of which 
will not prevent the remainder of the invention 
from working. © When the subject mater of a 
patent application is found to be multiple distinct 
inventions, the examiner requires the inventor to 
restrict the application to a single invention. See 
RESTRICTION (4). C® independent invention. 


improvement invention. A nontrivial and nonobvi- 

ous betterment of an existing device or process. © 

The improvement may be patented, but the pro- 

tection applies only to the improvement, not to the 
. invention improved on. 


independent invention. An invention that bears no 
relation to another invention, esp. to another in- 
vention covered in the same patent application. ¢@ 
A sirfgle patent may not cover multiple indepen- 
dent inventions; the applicant must elect one and 


Inventively new 


drop any others from the application; See restric. 
TION (@. Cf. distinet invention. 


’ neweuse invention. Discovery of a new use for an 
existing invention. @ As long as the new use is 
nonobvious — und actually useful — it may be 
patented. 35 USCA §§ 101-102. 


small invention. See uTU.ATY MODEL. 


software-based invention. A device or machine that 
uses innovative software to achieve results. @ A 
software-based invention, process, or method may 
qualify for a patent, but the physical components 
and the underlying software are usu. not separate- 

" ly patentable. 
inventively new, adj. Patents. Original in any way. ® 
The phrase is sometimes used to distinguish “new” 
in the usual sense from the term of art in patent law. 


inventory, n. 1. A detailed list of assets; esp., an 
executor’s or administrator's detailed list of the pro- 
bate-estate assets <make an inventory of the estate>. 
® The term also sometimes denotes a divorcing 
spouse's detailed list of all his or her marital and 
separate assets and liabilities. — Also termed invento- 
ry and appraisement. See PROBATE ESTATE, ACCOUNTING, 
(Cases: Executors and Administrators @°62-73. 
C.J.S. Executors and Adwinistrators §§ 152-162.) 2. 
Accounting. The portion of a financial statement re- 
flecting the value of a business's raw materials, 
works-in-progress, and finished products <the com: 
pany’s reported inventory was suspiciously low>. 3. 
Raw materials or goods in stock <the dealershi 
held a sale to clear out its October inventory>. L 
Bankruptcy. Personal property leased or furnished, 
held for sale or lease, or to be furnished under a 
contract for service: raw muterials, work in process, 
or materials used or consumed in a business, includ- 
ing farm products such as crops or livestock <the 
dabaoe was found to have inventory that was valued 
at $300,000>. — inventory, vb. 
“Section 847 itself defines ‘inventory’ and ‘receivable.’ Do 
not use the U.C.C. definitions of these terms, or tha defini 
-gtesilialld ghana negara’ ft ls especial- 


important to note that, for purpeses c &47, 
‘ventory’ Includes ‘farm cts such as crops or liva- 
stock’ " David G. n et al., Bankruptcy § 6-35, at 


351 (1993). 

inventory fee. A probate court's fee for services ren- 
dered to a decedent's estate. 

inventory search. See SEARCH. 

inventory-turnover ratio. Accounting. The result of 
dividing the cost of goods by the average inventory. 
© This calculation is used to determine the effective- 
ness of the company’s inventory-management policy. 

in ventre sa mere (in ven-tree sa mer). See EN VENTRE SA 
MERE. : ; 

inventus (in-ven-tas), p.pl. [Latin] Found. © This word 
appears in various phrases, such as thesaurus inventus 
(“treasure trove") and non est inventus (“he is not 
found"), 

inveritare (in-ve-re-tair-ee), vb. [Law Latin] To make 
proof of a thing. 

inverse condemnation. See CONDEMNATION. 
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inverse floater. See inverse-floating-rate note under NOTE 
(). 


inverse-floating-rate note. See NOTE (1). 


3 


, 


inverse-order-of-alienation doctrine. The principle: 


that if one has not collected on the mortgage or len 
on a property sold off in successive parcel one may 
collect first from the parcel still held by the original 
owner, then from the parcel sold last, then next to 
last, and so on until the amount has been satis- 
tied. — Also termed rule of marshaling liens. (Cases: 
Mortgages 290. C.}.S. Mortgages §§ 436-439.] 


inverse zoning. See ZONING. 


inverso ordine (in-var-soh or-de-nee). [Latin] Hist. 
Contrary to rule. 


inverted market. See RACKWARDATION. 


invest, vb. 1. To supply with authority or power <the 
U.S. Constitution invests the President with the pow- 
er to conduct foreign aftairs>. 2. To apply, (money) 
for profit <Jillson invested her entire savings in the 
mutual fund>. 3. To make an outlay of money for 
profit <Baird invested in stocks>. 

investigate, vb. 1. To inquire into (a matter) systemat- 
ically; to make (a suspect) the subject of a criminal 
inquiry <the pote investigated the suspect's in- 
volvement in the murder>. 2. To make an oflicial 
on al <after the judge dismissed the case, the 
police refused to in-estigate further>. 


investigating bureau. See CREDIT-REPORTING BUREAU. 
investigating magistrate. See MAGISTRATE. 
investigative detention. See DETENTION. 
investigative grand jury. See GRAND JURY. 
investigatory detention. See stop AND FRISK. 
investigatory interrogation. See INTERROCATION. 


investigatory power, See POWER 3). 
investigatory stop. See STOr AND FRISK. 


investitive fact. See Fact. 
investitive publication. See PUBLICATION. 


investiture (in-ves-te-chuur). 1. The act of formally 
installing a peer in a ceremony in which the 
person is clothed in the insignia of the office’s posi- 
tion or rank; esp., the installation of a cleric in office. 
2. LIVERY OF SEISIN. 


investment. 1. An expenditure to acquire property or 
assets to produce revenue; a capital outlay. [Cases: 
Contracts €198.] 


fixed-dollar investment. An investment whose value 
is the same when sold as it was when purchased, ©® 
Examples are bonds held to maturity, certain gov- 
ernment securities, and savings accounts. 


fixed-income investment. An investment (includin, 

preferred stock) that pays a fixed dividen 

throughout its life and is not redeemable unless 
the corporation makes a special call. 


net investment. 1. The net cash required to start a 
new project. 2. The gross investment in capital 
goods less capital consumption, including depreci- 
ation. 
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2. The asset acquired or the sum invested. 3. inves- 
-TITURE (2). 4, LIVERY OF SEISIN. 


investment adviser. A. person who, for pay, advises 
others, either directly or through publications or 
writings, about the value of securities or the advis- 
ability of investing in, purchasing, or selling securi- 
ties, or who is in the business of issuing reports on 
securities. @ The term generally excludes an employ- 
ee of ar investment adviser; a depository institution, 
such as a bank; lawyers, accountants, engineers, and 
teachers whose investment advice is solely incidental 
to the practice of their profession; a broker-dealer 
whose advice is incidental to the conduct of business 
and who receives no special compensation for that 
advice; and publishers of bona fide newspapers, 
newsmagazines, or business or financial publications 
of general, regular, or paid circulation. (Cases: Secu- 
rities Regulation 223-224. C.J.S. Securities Regula- 
tion §§ 360-365.] 


Investment Advisors Act. A federal statute — admin- 
istered by the Securities and Exchange Commis- 
sion — that regulates investment advisers. 15 USCA 
§§ 80b-1 et seq. [Cases: Securities Regulation 
223-224. C.J.S. Securities Regulation §§ 360-365.] 


investment bank. See BANK. 


investment banker. A person or institution that un- 
derwrites, sells, or assists in :aising capital for busi- 
nesses, esp. for new issues of stocks or bonds; a 
trader at an investment bank. See investment bank 
under BANK. 


investment banking. The business of underwriting or 
selling securities; esp., the marketing of new stocks 
or bonds. 


“The term ‘investment banking’ can be used to encompass 
(underwriting, and acting as a dealer, broker, and markat 
maker], an ay paron in a firm performing of those 
functions coutd be called an Investment banker. By conven- 
tlon, however, those terms are used less broadly. In large 
securities firms, for fe, there are a number of depart- 
ments. The one most visible to the public handles trades for 
caemaere ine W departed is venieered ts i Pat 

In that department Is ‘reg! representative,’ 
but these persons are often calied brokers or stockbrokers. 
Insiders would not call them Investment bankers. A depart- 
ment almost invisible to the public handles underwritings 
and performs a wide range of services primarily for client 
companies, Among those are: (1) assisting companies In 
the sale of securities, almost always In large amounts, to 
such private purchasers as [Insurance companies; (2) find- 
Ing acquisition ers for companies that wish to acquire 
or be acquired by others; and (3) giving financial advice of 
various sorts to cllent companies. department Is likely 
to be called the Investment banki ig Seltieatig In any 
case, its functions are at the heart of the insiders’ concep- 
tion of investment banking." D. Soderquist & Theresa 
A. Gabaidon, Securities Law 30 (1998). 


investment bill. See BIL (6). 


investment company. See COMPANY. 


Investment Company Act. A 1940 federal statute en- 
acted to curb financial malpractices and abuses by 
regulating investment-company activities and trans- 
actions — specifically, by requiring registration of 
investment companies and prohibiting transactions 
by unregistered companies; by making certain per- 
sons ineligible as affiliated piri or underwriters; 
by regulating affiliations of directors, officers, and 
employees; by barring changes in investment policy 
without shareholder approval; and by regulating 


investment securlty 


contracts of advisers and underwriters. 15 USCA 
§§ 80a-1 et seq. [Cases: Securities Regulation 
21 1-222. C.].S. Securities Regulation §§ 332-359.) 


investment contract. 1. A contract in which money is 
invested in a common enterprise with profits to 
come solely from the efforts of others; an agreement 
or transaction in which a party invests money in 
expectation of profits derived from the efforts of a 
promoter or other third party. 2. A transaction in 
which an investor furnishes initial value or risk 
capital to an enterprise, a portion of that amount 
being subjected to the risks of the enterprise. @ In 
such an arrangement, the investor typically does not 
receive the right to exercise control over the mana- 
gerial decisions of the enterprise. [Cases: Securities 
Regulation @5.10, 252. C.J.S. Securities Re 7 
§§ 3, 9-10, 33, 381-382, 384-386, 392.] 
“{Aln Investment contract for purposes of the Securities Act 
means a contract, transaction or scheme whereby a person 
Invests his money In a common ‘and is led to 
expect profits solely from the efforts of the promoter or a 
third party.... It embodies a flexible rather than a static 
principle, one that is ble of adaptation to meet the 
countless and variable schemes devised by those who seek 
the use of the foo others on the promise of profits." 
SEC v. Howey Co., U.S, 283, 298-99, 66 S.Ct. 1100, 
1103 (1946). 
guaranteed investment contract. An investment 
contract under which an institutional investor in- 
vests a lump sum (such as a pension fund) with an 
insurer that promises to return the principal (the 
lump sum) and a certain amount of interest at the 
contract's end. — Abbr. GIC. 


investment-direction agreement. A contract by which 
a trustee agrees not to diversify the trust’s assets, 
even though the trustee has the legal right to do so, 
and the beneficiary agrees to hold the t.ustee harm- 
less for any losses resulting from not diversifying. — 
Abbr. IDA. 


investment discretion. The ability of a persun to (1) 
determine what will be purchased or sold by or for 
an account, (2) decide what will be purchased or 
sold ae or for the account even though another ma; 
have the responsibility, or (3) influence the purchase 
or sale of securities or property in a way that, 
according to an administrative agency such as the 
Securities and Exchange Commission, should be 
subject to the agency's governing rules and regula- 
tions, : 


investment-grade bond. See BOND (3). 


investment-grade rating. Any of the ca ar symbols 
(AAA, AA, A, or BAA) given to a bond after an 
appraisal of its quality by a securities-evaluation 
agency such as Moody's. @ ‘Che rating indicates the 
degree of risk in an investment in the bond. 


investment income. See unearned income (1) under IN. 
COME. 


investment indebtedness. Tax. Debt incurred by a 
taxpayer to acquire or carry assets that may produce 
income. @ The Internal Revenue Code limits the 
amount of deductible interest on this type of debt. 


investment pro . Any asset purchased to produce 
a profit, schether fom income or resale. 


investment security. See SECURITY. 


investment tax credit 


investment tax credit. See TAX CREDIT. - 7 


investment trust. See investment company under CoMPa- 
nY. 

investor. 1. A buyer of a security or uther property 
who seeks to profit from it without exhausting. the 
principal. 2. Broadly, a person who spends money 
with an expectation of earning a profit, 


accredited tnvestor. An investor treated under the 
Securities Act of 1933 as being knowledgeable and 
sophisticated about financial matters, esp. because 
of the investor's large net worth. ®@ In a securities 
ollering that is exempt from registration, an ac- 
credited investor (either a person or in entity) is 
net entided to protection under the Act's disclo- 
sure provisions, although the investor does keep 
its remedies for fraud. (Cases: Securities Regula- 
tion 718.11. C..S. Securities Regulation. § 64.] 


institutional investor. One who trades large vol- 
umes of securities, usu. by investing other people's 
money into large managed funds. ® Institutional 
investors are often pension funds, investment com- 
panies, trust managers, or insurance companies. 
See MUTUAL FUND. 

qualificd investor. Securities. An investor who is an 
individual and has an investment portfolio worth 
itt least $5 million, or a company that owns or 
manages investments worth at least $25 million. 


‘sophisticated investor. Securities. An investor who 
has sufficiest knowledge and experience of finan- 
cial matters to be capable of evaluating a security's 
yea © Sophisticated investors do not require 
the tull protection of securities laws. 


invidious discrimination (in-vid-ee-os di-skrim-o-nay- 
shan). See bDISCRIMINATION, 
in vinculis (in ving-kya-lis). [Latin “in chains”) In 
actual custody. 
“The en ment of a magistrate to an accomplice, that if 
he will give his evidence, he will experience er. Is mere! 
tn the nature of a recommendation to mercy, for no a 
ty Is given to a justice of the peace to pardan an offender, 
and to teil him that he shafl be a witness against others. He 
is not therefore assured of his pardon, gives 
dence in vinculls, in custody. and it depends on his behav- 
tour, whether he shai! or shall not ba admitted to mercy.” 1 
Joseph Chitty, A Practical Treatise on the Criminal Law 
82-83 (2d ed. 1826). 
inviolability (in-vi-a-lo-bil-a-tee), n. The quality or fact 
of being safe from violation. 


inviolable (in-vi-a-la-bal), adj. Safe from violation; in- 
capable of being violated. — inviolability, 2. 


inviolate (in-vi-a-lit), adj. Free from violation; not bro- 
ken, infringed, or impaired. 

in viridi observantia (in vir-o-di ob-zer-van-shee-a), 
adj. (Latin “in fresh observance”) Present to the 
minds of people, and in full force and operation. 


invisible, adj. Accounting. Not reported in a financial 
statement <invisible earnings>. 


invitation, n. Torts. In the law of negligence, the 
enticement of others to enter, remain on, or use 
property or its structures; conduct that justifies oth- 
ers in believing that the or wants them to 
enter. Cf permission (3). (Cases: Negligence 
> 1037.| — invite, vb. 
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invitation to negotiate. A solicitation for one or more 
offers, usu. as a preliminary step to forming a con- 
tract. — Also termed invitation seeking offers; invitation 


to bid; invitation to treat; solicitation for bids; preliminary 


letter; offer to chaffer. Cf. orrer. (Cases: Contracts 
16. C.J.8. Contracts §§ 37-41, 44, 46, 55-56, 58.) 


invited error. See ERROR (2). 


invitee (in-vi-tee). A person who has an express or 
implied invitation to enter or use another's premises, 
such as a business visitor or a member of the public 
to whom the premises are held open. @ The occupi- 
er has a duty to inspect the premises and to warn 
the invitee of dangerous conditions. — Also termed 
licensee with an interest. Cf. LICENSEE (2); TRESPASSER; 
BUSINESS VistToR (1). [Cases: Negligence €°1037(2). 
C.J.S. Negligence § 565.] 
public invitee. An invitee who is invited to enter 
and remain on property for a purpose for which 
the property is held open to the public. (Cases: 
Negligence 1037(5).] 
inviter. One who expressly or impliedly invites anoth- 
er onto the premises for business purposes. — Also 
spelled invitor. Cf. invrree. 
invito debitore (in-vi-toh deb-i-tor-ee). [Latin] Roman 
law. Without the consent of a debtor. © A creditor 
could assign and a third party could pay a debt invito 
debitore. 
invite domino (in-vt-toh dom-a-noh). [Latin] Roman 
law. Against the will of the owner. © The common- 
law doctrine of theft was that the taking must be 
invite domino. 
invitor. See INVITER. 
invito superiore (in-vi-toh s[y]oo-peer-ee-or-ee). [Law 
Latin] Scots daw. Without the consent of the superior. 
® Ordinarily, a vassal could not renounce a fee 
without the superior’s consent. 


in vitrr fertilization. A procedure by which an egg is 
fertilized outside a woman’s body and then inserted 
into the womb for gestation. — Abbr. IVF. Cf. arriri- 
CIAL INSEMINATION; IN VIVO FERTILIZATION; ZYGOTE IN- 
TRAPALLOPIAN TRANSFER; GAMETE INTRAFALLOPIAN TRANS- 
FER. 


in vivo fertilization. The process in which an egg is 
fertilized inside a woman's body. Cf. ARTIFICIAL INSEM- 
INATION; IN VITRO FERTILIZATION; ZYGOTE INTRAPALLOPI- 
AN TRANSFER; GAMETE INTRAFALLOPIAN TRANSFER. 


invocation. 1. The act of cailing upon for authority or 
justification. 2. The act of enforcing or using a legal 
right <an invocation of the contract clause>: 


invoice, n. An itemized list of goods or services fur- 
nished by a seller to a buyer, usu. specifying the 
price and terms of sale; a bill of costs. (Cases: Evi- 
dence €355(3).] — invoice, vb. 
consular invoice. An invoice used to hasten the 
entry of goods into a country by bearing the 
signature of the country’s consiil as assurance that 
the shipment’s contents have been preverified for 
uantity and value. [Cases: Customs Duties €64. 
JS. Customs Duties §§ 80-81.] 


sales invoice, A document showing details of a 
purchase or sale, including price and quantity of 
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merchandise. [Cases:° 
§§ 68-73.] 
invoice book. A journal into which invoices are cop- 
ied. 


Sales @=28.' C.J.S. Sales 


involuntary, adj. Not resulting from a free and unre- 
strained choice; not subject to control by the will. — 


involuntariness, n. 

“[T]he law, like everyday thought, usually confines the 
notion of involuntary to that subclass of cases which Involve 
Of our limba, tke reflexes and comulcions, movements in 
sore sons of tee bra tunany er automate: Alen 
White, Grounds of Liability 60-61 (1985). 

involuntary alienation. See ALIENATION. 

involuntary bailment. See BAILMENT. 

involzatagy-bankruptcy. See BANKRUPTCY. 

involuntary confession. See CONFESSION. 

involuntary conversion. See CONVERSION (2). 


involuntary conveyance. See involuntary alienation un- 
der ALIENATION. 


involuntary deposit. See peposrr (6). 
involuntary dismissal. See DISMISSAL (1). 
involuntary dissolution. See Disso!.UTION. 


- involuntary euthanasia. See EUTHANASIA. 


involuntary gap claim. See CLAIM (5). 
involuntary intoxication. See INTOXICATION. 
involuntary lien. Sce Lien. 

involuntary manslaughter. See MANSLAUGHTER. 
involuntary nonsuit. See NONSt IT (2). 
involuntary paymert. See PAYMENT. 
involuntary petition. See PETITION. 


involuntary proceeding. See involuntary bankruptcy un-' 


der BANKRUPICY. 
involuntary servitude. See seRVITUDE (3). 


involuntary stranding. See accidental stranding under 
STRANDING. . i 


involuntary suretyship. See surerysuir. 
involuntary trust. See constructive trust under TRUST. 


in witness whereof. The traditional beginning of the 
concluding clause (termed the testimontum clause) of a 
will or deed. See TESTIMONIUM CLAUSE. 


10. abbr. BUREAU OF INTERNATIONAL ORGANIZATION AFFAIRS. 


IOLTA (1-ohl-ta). abbr. INTEREST ON LAWYERS’ TRUST AC. 
COUNTS. ; 


IO mortgage. See interest-only mortgage under Moxr- 
GAGE, 
IOU (1-oh-yoo). (abbr. “I owe you"] 1. A memoran- 


dum acknowledging a debt. 2. The debt itself. — 
Also termed due-bill. 


IP. abbr. 1. inTELLECTUAL PROPERTY. 2. See inlerested 
party under party. 3. See interested person under PER- 
SON, 


IPD. abbr. tn PRAESENTIA DOMINORUM. 


irreconcilable differences 


IPO. See initial public offering under OFFERING. 

ipse (ip-see). [Latin “he himself"] The same; the very 
person. PRN > . 

ipse dixit (ip-see dik-sit). (Latin “he himself said it”] 
Something asserted but not proved <his testimony 
that she was a liar was nothing more than an ipse 
dixit>. [Cases: Evidence @°555.4(1). C.J.S. Evidence 
§§ 604, 652.] ‘ : mo 


ipsissima verba (ip-sis-a-ma var-ba). (Latin “the very 
(same) words"] The exact words used by somebody 
being quoted <on its face, the ipsissina verba of the 
statute supports the plaintiff's position on the owner- 
ship issue>. 

ipso facto (ip-soh fak-toh). [Latin “by the fact itself"] 
By the very nature of the situation: <if 25% of all 
contractual litigation is caused by faulty drafting, 
then, ipso pe the profession needs to improve its 
drafting skills>. [Cases: Bankruptcy 3109. C.J.S. 
Bankruptcy §§ 220-221.] ‘ 


ipso facto clause. A contract clause that specifies the 
consequence’ of a party's bankruptcy. — Also 
termed bankruptcy clause. 

ipso jure (ip-soh joor-ee). [Latin “by the law itself] By 
the operation of the law itself <despite the parties’ 
actions, the property will revert to the state, ipso jure, 
on May !>. 


ipsum corpus (ip-som kor-pas). [Latin] Roman law. The 
thing itself. © The phrase typically referred to a 
specific item that had to be delivered to a purchaser 
or legatee. 


IRA (1-ahr-ay or tra). abbr. tnpivivUaL RETIREMENT ac 
COUNT. 


IRAC (i-rak). A mnemonic acronym used mostly by 
law students and their writing instructors, esp. as a 
method of answering essay questions on law exams. 
@ The acronym is commonly said to stand for either 
(1) issue, fale application, conclusion, or (2) issue, 
tule, analysis, conclusion. 

ira motus (t-ra moh-tas), adj. [Latin] Moved or excited 


by anger or passion. @ This term was formerly used 
in the plea of son asseult demesne. 


IRC. abbr, inceRNal. REVENUE CONE. 
IRD. See income in respect of a decedent under INCOME. 


ire ad largum (t-ree ad lahr-gam), vb. [Latin] To go at 
large; i.e., to be released from judicial restraint. 


iron-safe clause. A provision in a fire-insurance policy 
requiring the insured to preserve the books and 
inventory records of a business in a fireproof safe. 
(Cases: Insurance €3054. C.J.S. Insurance §§ 573, 
675.) 


IRR. See internal rate of return under RTE OF RETURN. 
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irrational, adj. Not guided by reason or by a fair 
consideration of the facts <an irrational ruling>. 
See axsrrrary. 


irrebuttable presumption. Sce conclusive presumption 


under PRESUMPTION. 


irreconcilable differences. Persistent and unresolv- 
able disagreements between spouses, leading to the 
breakdown of the marriage. © These differences may 


irrecusable 


be cited — without specifics — as groiinds for no- 
fault divorce. At least 33 states have provided that 


irreconcilable differences are a basis for divorce. Cf. | 


IRREFRIEVABLE BREAKDOWN OF ‘THE MARRIAGE; INCOMPATI- 
gintty. [Cases: Divorce €°12, 34. CJ.S. Divorce 
§§ 13-19, 70.) oe 


irrecusable, adj. (Of an obligation) that cannot be 
avoided, although made without one’s consent, as 
the obligation to not strike another without some 
lawful excuse. Cf. RECUSABLE (D. 


irredeemable bond. See annuity bond under BOND (3). 


irredeemable ground rent. See ground rent (2) under 
RENT (1). 


irrefragable (i-ref-ra-ya-bal), adj. Unanswerable; not to 
be controverted; impossible to refute <the defense 
feebly responded to the prosecution's irrefragable 
arguments>. 


irregular, adj. Not in accordance with law, method, or 
usage; not regular. 

irregular indorsement, See INDORSEMENT. 

irregularity. 1. Something irregular; esp., an act or 
practice that varies from the normal conduct of an 
action. 2. Eccles. law. An impediment to clerical of- 
fice. 


irregular judgment. See JUDGMENT. 
irregular process, See PROCESS. 
irregular succession. See SUCCESSION (2). 


irrelevance, 2. 1. The quality or state of being inappli- 
cable to a matter under consideration. — Also 
termed irrelevancy. [Cases: Evidence €°99. C.J.S. Evi- 
dence § 2-5, 197-199, 204, 206.] 2. IRRELEVANCY ()D. 


irrelevancy, ». 1. Something not relevant. — Also 
termed jrrelevance. (Cases: Evidence 99. C.].S. Evi- 
dence $8 2-5, 197-199, 204, 206.] 2. IRRELEVANCE (1). 


irrelevant (i-rel-a-vent), adj. 1. (OF evidence) having 
no probative value; not tending to prove or disprove 
a matter in issue. — Also termed tmpertinent. Cf. 1m- 
"MATERIAL. [Cases: Evidence @99. C.J.S. Evidence 
§§ 2-5, 197-199, 204, 206.] 2. (Of a pleaded allega- 
tion) having no substantial relation to the action, and 
will not affect the court's decision. — irrelevance, n. 


irrelevant evidence. See EVIDENCE. 


irremediable breakdown of the marriage. See 1rre- 
TRIEVABLE BREAKDOWN OF THE MARRIAGE. 
irreparable damages. See pamacEs. 
irreparable harm. See irreparable injury under tsjury. - 
irreparable injury. See injurv. - 
ee ee, rule (i-rep-a-re-bel). The principle 
that equitable relief (such as an injunction) is avail- 
able only when no adequate are remedy (such as 
monetary damages) exists. @ Although this rule is 
one that courts continue to cite, the courts do not 
usu. follow it literally in practice. — Also termed 
adequacy test. [Cases: Injunction @14, 138.6. C.].S. 
Injunctions §§ 24, 27-28.) 
“Tha isreparable Injury rule has_recelved considerable 
scholarly attention. In 1978, Owen Fiss examined tha poss!- 
TOUS 


ble reasons for the rule and found them wanting, A vigo 
dabate over the economic wisdom of applying the rula to 
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specific performance of contracts began about the same 
time, and scon came to center on the transaction costs of 
administering the two remedies. Both Fiss and Dan Dobbs 
have noted the rule does not seem to be taken very 
seriously, and in a review of Fiss’s bock, | argued that the 
definition of roe pulls most of the rule's teeth. The 
Hestatement (Second) of Torts dropped the rule from the 
blackletter and condemned it as misleading, but replaced tt 
only with a long and unstructured fist of factors to be 
considered.... ery sophisticated lawyers believe that 
the rule continues to reflect a serious preference for legal 
over equitable remedies.” fas The Neath of 
the irreparable Injury Rule 9 (1991). 
irrepleviable (i-ro-plev-ee-a-bal), adj. (Of property) 
not capable of being replevied. — Formerly also 
spelled irreplevisable. Cf. REPLEVIABLE. 


irresistible force. See FORCE. 


irresistible-impulse test. Griminal-iaw. A test tor insan- 
ity, holding that a person is not criminally responsi- 
ble for an act if mental disease prevented that per- 
son from controlling potentially criminal conduct. © 
The few jurisdictions that have adopted this test 
have combined it with the McNaghten rules. — Also 
termed control test; volitional test. See INSANITY DEFENSE; 
MCNAGHTEN RULES. (Cases: Criminal Law @50.] 

‘ofassion to tho irresistible 


years ago, was Inclined to be favorable. Then a change set 


no a towing belief to 
the effect ignoring the possibility of such a defense fails 


u vig cree to the fundamentai gly a of mens 


to give full 
rea.” Rollin M. Perkins & Ronald N. Boyce, inal Law 


975 (3d ed. 1882). 
irresistible superhuman cause. See act OF Gop. 
irresistible violence. Archaic. See vis Major. 


irretrievable breakdown of the marriage. Family law. 

Se for divorce that is based on incom patibility 
etween marriage partners and that is used in many 

states as the sole ground of no-fault divorce. — Also 
termed irretrievable breakdown; irremediable breakdown 
of the marriage; irremediable breakdown. Cf. reCONCIL- 
ABLE DIFFERENCES; INCOMPATIBILITY. [Cases: Divorce 
12. CJ.S. Divorce §§ 13-18, 70.] 

irrevocable (i-rev-a-ka-bel), adj. Unalterable; commit- 
ted beyond recall. — irrevocability, 2. 

irrevocable guaranty. See GUARANTY. 

irrevocable letter of credit. See LErreR OF CREDIT. 

irrevocable offer. See orren. 

irrevocable power of attorney. See POWER OF ATTORNEY. 

irrevocable trust. See TRUST. 

irritancy, n. Civil law. The action of rendering void or 
the state of being rendered void. 

irritant, adj. Civil law. Rendering void. 

irritant clause. Civil aw. A deed term providing that if 
the deed’s holder B ie toalang an act specifically pro- 
hibited by the deed, the act or deed! is automatically 
nullified. 

irrogare (i-ra-gair-ee), vb, [Latin] Civil law. ‘To inflict a 
penalty; to make or ordain, as a law. 

trrotulatio (i-rah-cho-lay-shee-oh). [Law Latin] An en- 
roliment; an entry on a record. 


IRS, abbr. INVERNAL REVENUE SERVICE, 
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‘And what does that turn on?'" Bryan A, Gamer, The 
Winning Brief 56 (2d ed. 2004). 


fact issue. See issue of fact. . 


' general issue. 1. A plea (often a general denial) by 
which a party denies the truth of every material 
allegation in an opposing party's pleading. 2. The 
issue arising frum such a plea. (Cases: Pleading 
115. C.J.S. Pleading § 185.] 


“The general issue is a denial of the legal conclusion 
sought to be drawn from the declaration. It denies by a 
general form of expression the defendant's fiability, and 
enables the defendant to contest, without specific aver- 
ments of the defense to be asserted, most of the allegations 
which the plaintiff may be required to prove to sustain his 


IRV. See instant-runoff voting under voTING. 


ISCGS, abbr. iNTERNATIONAL SCHEDULE OF CLASSES OF 
_ GOODS AND SERVICES. : : 


ish, Scots law. 1. An exit. @ This appears in the phrase 

“fish and entry,” often used in i (i license, etc., to 
give someone right to use necessary ways and pas- 
“sages to pass through another’s property, esp. to 
reach a church or marketplace. 2. The expiration of 
* a lease, license, etc.; the end of a period of time. 


island. A tract of land surrounded by water but 

smaller than a continent; esp., land that is continual- 

7 surrounded by water and not submerged except 
lu 
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E ring abnormal circumstances. action, in some actions to raise also various affirmative 
a ‘ : defenses, It falls to perform the functions of pleading, either 
% ISO. abbr. 1. Incentive stock option. See stock OPTION in giving notice or in reducing the case to specific Issues.” 
i (2), 2. INSURANCE SERVICES OFFICE. Benjamin J. Shipman, Handbook of Common-Law Pleadin, 
§ : . § 169, at 304 (Henry Winthrop Ballantine ed., 3d ed. 1923). 
¥ isolated sale. See sALe. . oe : , : 
Ho, 2 . : es fees immaterial issue. An issue not necessary to decide 
¢ isolating, n. Family Jaw. A parent's or caregiver's pat- the point of law. Cf. material issue. we 

? tern of cutting a child off from normal social experi- ; ‘ . . 

i ences, preventing the child from forming friend- informal issue. Rare. An issue that arises when a 
* ships, or making the child believe that he or she is defendant does not properly or fully plead in 
F alone in the world. Cf. 1GNORING; REJECTINC. answer to a material allegation. 


issue of fact. A point supported by one party's 
evidence and controverted by another’s. — Also 
termed fact issue. 


issue of law. A point on which the evidence is 
undisputed, the outcome depending on the court's 
interpretation of the law. — Also termed legal issue. 


legal issue. LL A legal question, usu. at the fuunda- 
tion of a case and requiring a court's decision. 2. 
See issue of law. 


material issue. An issue that must be decided in 
’ order to resolve a controversy. @ The existence of 
a material issue of disputed fact precludes sum- 


ISP. abbr. NVERNET SERVICE +ROVIDER. 


is qui cognoscit (is kwi cog-nos-it). (Latin “he who 
recognizes”] The cognizor in a fine. See coGNizor; 
FINE (1). 


is ni cognoscitur (is kw1 cog-nos-a-tar). [Latin “he 
who is recognized”) A cognizee in a fine. See cocnt- 
ZEE; FINE (1). 

is qui omnino desipit (is kwi om-ni-noh dee-sip-it). 
{Latin} Hist. One who is completely void of reason. @ 
The phrase appeared in reference to an insane 
person, not an idiot. 


issuable, adj. 1. Capable of being issued <an issuable 


fF 
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writ>. 2, Open to dispute or contention <an issu- 
able argument>. 3. Possible as an outcome <an 
award as high as $5 million is issuable in this case>. 


issuable defense. See DEFENSE (1). 
issuable plea. See rita i. 
issue, n. 1. A point in dispute between two or more 


parties. 


“In federal civil procedure, an issue is a single, certain, and 
material point arising out of the allegations and contentions 
of the parties; It is matter affirmed on one side and denied 


on the other, and when a fact is alleged In the complaint: 


and denied in the answer, the matter Is then pe in issue 
between the parties.” 35A C.J.S. Federal Civil Procedure 
§ 357, at 541 (1960). 
collateral issue. A question or issue not directly 
connected with the matter in dispute. [Cases: Evi- 
‘dence €°99; Witnesses ©9405. C.J.S. Evidence 
§§ 2-5, 197-199, 204, 206; Witnesses § 770.) 


deep issue. The fundamental issue to be decided by 
a court in eulite 00 a point of law. @ A deep issue 
is usu. briefly phrased in separate sentences, with 
facts interwoven (in chronological order) to show 
precisely what problem is to be addressed. Cf. 
Surface issue. 

“Essentially, a deep issue Is the ultimate, concrete question 

that a court needs to answer to decide a point your way. 

Per refers to the deep structure of the case — nct to deep 


ing. The deep issue fs the final question you pose 
when you can no longer usefully ask the followup question, 


mary judgment. Cf. immaterial issue. 


multifarious issue. An issue that inquires about 
several different points (esp. facts) when each one 
should be inquired about in a separate issue. 


cial issue. 1. At common law, an issue arising 
Tom a specific allegation in a pleading. @ Special 
issues are no longer used in most jurisdictions. 2. 
See special interrogatory under INTERROGATORY. 


surface issue. A superficially stated issue phrased 
in a single sentence, without many facts, and usu. 
beginning with the word whether. Cf. deep issue. 


ultimate issue. A not-yet-decided point that is suffi- 
cient either in itself or in connection with other 
points to resolve the entire case. — Also. termed 
ullimate question. , 


2. A class or series of securities that are simulta- 
neously offered for sale. — Also termed bond issue; 
stock issue. See OFFERING. 


hot issue. A security that, after an initial or second- 
ary offering, is traded in the open market at a 
substantially higher price. — Also termed hot stuck. 


new issue. A stock or bond sold by a corporation 
for the first time, often to raise working capital. 
See BLUE-SKY LAW. 


original issue. The first issue of securities of a 
particular type or series. 


issue 


shelf issue. An issue of securities that were previ- 
ously registered but not released at the time of 
registration. 


3. Wills & estates. Lineal descendants; offspring. 
issue female. 1. Female descendants. 2. A female 


whose descent from a specilied ancestor is trace-— 


able through the direct female fine. See tail female 
‘under rai. 


issue male. 1. Male descendants. 2. A male whose 
descent from a specified ancestor is traceable 
through the direct male line. See dail male under 
VAIL. 


lawful issue. Descendants, including descendants 
more remote than children. © At common law, the 
term included only those who were children of 
legally recognized subsisting marriages. See pe- 
SCENDANT; HtelR, [Cases: Descent and Distribution 
C205. C.].S. Descent aud Distribution § 32.) 


4. Commercial law. ‘The tirst delivery of a negotiable 

~- instrument by its inaker or holder, 

issue, vb. 1. To accrue <rents issuing from land>. 2. 
Yo be put forth obicially <without probable cause, 
the search warrant will not issue>. 3. To send out o1 
distribute — officially = <issue © process>  <issue 
stock>. — issuance, #/. 

issued stock. See stuck. 

issue estoppel. See CoLlVIERAL ESTOPPEL 


issue fee. Patents. The charge thet an inventor must 
pay the U.S. Patent and Trademark Office before an 
allowed patent application can be issued as a patent. 
{Cases: Patents 103. C.J.S. Patents § 144.] 


issue pleading. See r.t.vniNe (2). 
issue preclusion. See COLLATERAL ESTOPPEL, 


issuer. J. \ person or entity (such as a corporation or 
bank) that issues securities, negotiable instruments, 
or letters of credit. 2. A bailee that issues negotiabie 
or nonnegotiakle documents of title. 


nonreporting issuer, An issuer not subject to the 
reporting requirements of the Exchange Act be- 
cause it (1) has not voluntarily become subject to 
the reporting requirements, (2) has not had an 
effective registration statement under the Securi- 
‘des Act within the fiscal year, and (3) did not, at 
the end of its last fiscal year, meet the shareholder 
or asset tests under the Exchange Act registration 
requirements. 


issue roll. Hist. English law. A court record on which 
the issues in contested matters are briefly noted. © 
This practice was abolished in 1834. See inciprrcr. 


ITA, abbr. INTERNATIONAL TRUDE ADMINISTRATION, 


ita lex scripta est (1-ta leks skrip-ta est). [Latin] So the 
law is written. © This expression means that the law 
must be obeyed despite the apparent rigor of its 
application. ‘The idea is that we must be content with 
the kaw as it stands, without inquiring into its rea- 
sons. — Sometimes shortened to ila seripta est [so it 

is written"), 
“it practice be the whole he is taught, practice must also be 


ths whole he will ever know: if he be uninstructed in the 
elements and first principles upon which the rute of practice 


350 


is founded, the teast variation from established precedents 
will totally distract and bewilder him: /ta /ex scripta est is the 
utmost his knowledge will arrive at; he must néver aspire to 
form, and seldom expect to comprehend, any arguments 
drawn a priori, from the spirit of the laws and the natural 
foundations of fustice.” 1 Willlam Blackstone, Commentaries 
; on the Laws of England 32 (1765).. . 
ita te Deus adjuvet (1-ta tee dee-as aj-a-vet). [Latin] So 
hele you God. @ An old form of administering an 
oath in’ England, usu. in connection with other 
words, such as: Ha le Deus adjivet, et sacrosancta Dei 
Evangelia (“So help you God, and God's holy gos- 
pels”), anc Ie te Deus adjtvel ef onnes sancti (“So help 
you God and all the saints”). 


ITC. See investment tax credit under ‘vax CREDIT. 


item. 1. A piece of 1 whole, not necessarily separated. 
2. Commercial law. A negotiable instrument or a 
romise or order to pay money handled by a bank 
or collection or payment. © The term does not 
include a payment order governed by division 11 of 
the UCC or a credit- or debit-card slip. UCC 
4-104(a)(9). (Cases: Banks and Banking 137, 
158-168. C.J.S. Banks and Banhing §§ 317, 319. 322. 
327-328, 330, 382-400. 402, 404-107. 109-110. LI. 
420, 422-424,] . 
par item. An item thata drawee bank will remit to 
another bank without charge. 


3. In drafting, a subpart of text that is the next 
smalier unit than a subparagraph. @ In federal 
drafting, for example, “(4)" is the item in the fol- 
lowing citation: Rule 19(a)(1)(B)(-4). — Also termed 
(in sense 3) clause. 


itemize, vb. To list in detail; to state by items <un 
itemized bill>. 


itemized deduction. See proc crion. 
item veto. See line-ilent veto under vero. 


iter (1-tar or it-ar), vn. [Latin] 1. Roman law. A rural 
servitude that allowed the holder to walk or ride on 
horseback (but not drive a draft animal) through 
another’s land. — Also termed servitus itineris (sar-vi- 
tas t-tin-ar-is). Cf. actus 13); Via (2). 2. Hist. A journey; 
esp., a circuit made by an eyre justice. See Eyre. 


itinerant vendor. See vENvOR. 


itinerate (!-tin-a-rayt), vd. (Of a judge) to travel on a 
circuit for the purpose of holding court. See ci 
CuIT. — itineration, n. — itinerant, adj. & n. 


ITS, abbr. Institute for Telecommunication Sciences. 
See NATIONAL TELECOMMUNICATIONS AND INFORMATION 
ADMINISTRATION. 


iudex (yoo-deks). [Latin] See unex. 

indicum reiectio. See JUMICUM REJECTIO. 
indicum sortitio. See JUDICUM SORTING, 
iudicum subsortitio. See juDICUM SURSORTTE1O. 
fus (yos or yoos). [Latin “law, right”] Sec jus. 
ius praetorium. See JUS PRAETORIUM. 

ius primae noctis. See pROIT DU SEIGNELR. 

ius provocationis. See jUs PROVOUATIONIS. 
fustae nuptiae. See Justak NUFTIAE. 

EVE, abbr. iN VirRO FERTILIZATION, 
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Jj. abbr. 1. jue. 2. sustice (2). 3. JUDGMENT. 4, Jus. 5. 
JOURNAL. 


JA. abbr. 1. yuoGe apvocate. 2. See joint account under 
ACCOUNT. 

Jac. abbr. Jacobus — the Latin form of the name James, 
used principally in citing statutes enacted during the 
pens of English kings of that name (e.g., “St. I Jac. 

jacens ee). {Latin] Lying; fallen; in abeyance. 
See hereditas jacens under HEREDITAS.’ 

Jackson-Denno hearing. A court proceeding held out- 
side the jury's presence, to determine whether the 
defendant's confession was voluntary and therefore 
admissible as evidence. Jackson v. Denno, 378 U.S. 
568; CE 4). — Also termed Jackson v. 
Denno hearing. (Cases: Criminal Law @°531-532. 
CJ.S. Criminal Law §§ 932, 938-939, 941.] 


Jackson standard. Criminal law. The principle that the 
standard of review on appeal — when a criminal 
defendant claims that there is insufficient evidence 
to support the conviction — is to determine wheth- 
er, alter considering the evidence in the light most 
favorable to the prosecution, any rational trier of fact 
could have found the essential elements of the crime 
beyond a reasonable doubt. Jackson v. Virginia, 443 
U.S. 307, 99'S.Ct. 2781 (1979). [Cases: Criminal Law 
@>1144.13(3), 1159.2(7).] 

Jackson v. Denno hearing. See JACKSON-DENNO HEARING. 

jactitation (jak-ti-tay-shen). 1. A false boasting or claim 
that causes injury to another. (Cases: Libel and 
Slander © 132. C.J.S. Libel and Slander; Injurious 
Falsehood § 205.) 2. Civil law. SLANDER OF TITLE. 


jactitation of marriage. Hist. 1. False and actionable 
boasting or claiming that one is married to another. 
2. An a¢tion against a person who falsely boasts of 

- being married to the complainant. 
“Jactitation of marlage'ls a cause of action which arises 


* when a- to 
Injunc- 


tions. ‘The cause Is now uncommon In English municipal 
law ‘and almost unknown in the conflict of laws.” R.H. 
Graveson, Conflict of Laws 349 (7th ed. 1974). 

jactitation of title. See sLanDER OF TITLE. | 


jactura (jak-t{y]oor-a), n. [Latin] Civil law. 1. A throw- 
ing of goods overboard to lighten or save a vessel; 
JETTISON. 2. A loss incurred from this; general aver- 
age. See general average under averace. — Also 
termed jactus. 


jactus lapilli (jak-tes le-pil-1). [Latin “the throwing © 


down of a stone”} Roman law. A landowner’s throw- 
ing of a small stone onto a neighbor's land to 
a oecheally protest construction that could threaten 
the thrower’s interest. Cf. Novi OPERIS NUNTIATIO. 
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jactus mercium navis levandae causa (jak-tos mar- 
shee-am nay-vis !e-van-dee kaw-za). {Latin “the 


throwing of goods into the sea for the purpose of 


lightening the ship”) Roman law. jermsox. See Lex 
RHODIA. 

jactus retis (jak-tes ree-tis). [Latin] Roman law. The 
casting of a net in the context of emplio spei. See 
emptio spei under EMPTIO. , 


JAG. abbr. JUDGE ADVOCATE GENERAL. 


JAG Manual. See MANUAL OF THE JUDGE ADVOCATE GENER. 
AL, 


jail, n. A local government's detention center where 
persons awaiting trial or those convicted of mjsde- 
Meanors are . Also spelled (esp. in BrE) 
got — Also termed holding cell; lockup; jailhouse; 
use of detention, community correctional center. Cf. pris. 


on. [Cases: Prisons €]. C.J.S. Prisons and Rights of 


Prisoners §§ 2-3.] — jail, vb. 

jail credit. Time spent by a criminal defendant in 
confinement awaiting trial. ¢ This time is usu. de- 
ducted from the defendant's final sentence (if con- 
victed). — Also termed jail-credit time. [Cases: Sen- 
tencing and Punishment ©1158.) 


jail delivery. 1. An escape by several prisoners from a 
jail. 2. Archaic. A clearing procedure by which all 
prisoners at a given jail are tried for the offenses that 
they are accused of having committed. 

general jail delivery. Collectively, acquittals in high 
numbers as a result of either lax or reckless act- 
ministration of the law or defects in the law. 


3. Archaic. The commission issued to judges of as-. 


size, directing them to clear a jail by trying — and 
either acquitting or condemning — all the inmates. 
4. Archaic. The court charged with the trial of all 
ordinary criminal cases. —- Also written gaol delivery. 
See COMMISSION OF GAOL DELIVERY.. 


jailer. A keeper, guard. or warden of a prison or 
jail. — Also spelled (esp. in BrE) gaoler. (Cases: 


Prisons 5. C.J.S. Prisons .and Rights of Prisoners 
§ 14.) 
jailhouse. See jai. 


jailhouse lawyer. A prison inmate who seeks release 
through legal procedures or who gives legal advice 
to other inmates. — Also termed guardhouse lawyer. 


jail liberties. Bounds within which a jail or prison lies 
and throughout which certain prisoners are allowed 
to move freely, usu. after giving bond for the liber- 
ties. @ The bounds are considered an extension of 
the prison walls. Historically, jail liberties were given 
in England to those imprisoned for debt. The pris- 
oners were allowed to move freely within the city in 
which the prison was located. — Also spelled (csp. in 
BrE) gaol liberties. — Also termed jail limits. 
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joint 


sence of such a party, claiming an ‘ifiterest in the 
subject of an action, might either impair tie pro- 
tecuon of that interest or leave some other party 
subject to multiple or inconsistent obligations. Fed. 
R. Civ. P. 19(a). — Also termed oes ap Joinder. 


t 
(Cases: Federal Civil Procedure €=201.] 


fraudulent joinder, The bad-faith joinder of a par- 
ty, usu. a resident of the state, to prevent removal 
ofa case to federal court. [Cases: Removal of Cases 
36. C.J.S. Removal of Causes § 115.] 


joinder in demurrer. Common-law pleading. A set 
form of words by which either party accepts or 
joins in a legal issue; esp., the plaintiff's acceptance 
of the defendant's issue of law. 


joinder in issue. See joinder of issue. 


joinder in pleading. Common-law pleading. One par- 
ty’s acceptance of the opposing party's proposed 
issue and mode of trial. 


joinder of error. A written denial of the errors 
alleged in an ussignment of errors in a criminal 
case. 


joinder of issue. 1. The submission of an issue 
jointly for decision. 2. The acceptance or adoption 
of a disputed point as the basis of argument in a 
controversy. — Also termed joinder in issue; similiter. 
3. The taking up of the opposite side of a case, or 
of the contrary view on a question. 


joinder of offenses. The charging of an accused 
with two or more crimes as multiple counts in a 
single indicument or information. @ Unless later 
severed, joined offenses are tried together at a 
single trial. Fed. R. Crim. P. 8(a). [Cases: Indict- 
ment and Information ©7125. C.J.S. Indictments 
and Informations §§ 146-148.] 


joinder of remedies. The joinder of alternative 
claims, such as breach of contract and quantum 
meruit, or of one claim with another prospective 
claim, such as a creditor's claim against a debtor to 
recover on a loan and the creditor's claim against a 
third party to set aside the transfer of the loan's 
: collateral. [Cases: Action €43; Federal Civil Pro- 
cedure @81. C.J.S. Actions §§ 154, 156.] 
mandatory joinder. See compulsory joinder. 
misjoinder. See MISjOINDER. 
nonjoinder. See NONJOINDER. 
ermissive joinder. The optional joinder of parties 
if (1) their claims or the claims asserted against 
.them are asserted jointly, severally, or in respect of 
the same transaction or occurrence, and (2) any 
legal or factual question common to all of them 


will arise. Fed. R. Civ. P. 20. [Cases: Federal Civil 
Procedure 241.) 


pretensive joinder. Joinder of defendants solely to 
obtain venue in a jurisdiction in which the action 
could not otherwise be tried. 


joint, adj. 1. (Of a thing) common to or shared by two 
or more persons or entities <joint bank account>. 2, 
(Of a person or entity) combined, united, or sharing 
with another <joint heirs>. 


joint account. See ACCOUNT. 
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joint action. See ACTION (4). 

joint activity. See JOINT PARTICIPATION. 

joint administration. Bankruptcy. The management of 
two or more bankruptcy estates, usu. involving re- 
lated debtors, under one docket for purposes of 
handling various administrative matters, including 
notices to creditors, to conclude the cases more effi- 
ciently. @ A bankruptcy court can order a joint 
administration when there are two or more cases 
pending involving a husband and wile, a pariner- 
ship and at least one partner, two or more business 
partners, or a business and an affiliate. The intent 
should be to increase the administrative efficiency of 
administering the two cases; the substantive rights of 
creditors should not ordinarily be affected. Fed. R. 
Bankr. P. 1015. — Also termed procedural consolida- 
lion. See ADMINISTRATION (3). Cf. substantive consolida- 
fion under consoLipaiion. [Cases:  Bankruntcy 
©2311. C.J.S. Bankruptcy § 53.] 


joint adoption. See aporTion. 


joint adventure. 1. See common adventure wider anven. 
TURE. 2. JOINT VENTURE. 


joint and mutual will. Sce wii. 


joint and reciprocal will. See joint and mutual will 
under WILL. 

joint and several, adj. (Of liability, responsibility, etc.) 
apportionable either among two or more parties or 
to only one or a few select members of the group, at 
the adversary's discretion, tugether and in separa- 
tion. (Cases: Contracts €°181; Torts €=22. C.J.S. 
Contracts §§ 366, 371; Torts §§ 39-44.) 


joint and several bond. See sox 13). 
joint and several liability. See Liapitity. 
joint and several note. See NOTE (D. 


joint-and-survivorship acceunt. See joint account un- 
der ACCOUNT. 


joint annuity. See ANNUITY. 


joint authors. Copyright. Two or more authors who - 


collaborate in producing a copyrightable work, each 


autho intending to merge his or her respective . 
contributions into a single work, and each being able . 


to exploit the work as desired while remaining ac- 
countable for a pro-rata share of the profits to the 
coauthor or coauthors. (Cases: Copyrights and Intel- 
lectual Property @41(3).] 


joint ballot. See BALLOT (2). 


joint board. Labor law. A committee — usu. made up 
of an equal number of representatives from manage- 
ment and the union — established to conduct griev- 
ance proceedings or resolve grievances. 


joint bond. See sor:p (a). 


MEN Bere 


joint-check rule. The principle that, when an owner | 


or general contractor issues a check that is made 
jointly payable to a subcontractor and the subcon- 
tractor's materialman, the materialman’s indorse- 
ment on the check certifies that it has been paid all 
amounts due to it, up to the amount of the check. @ 
This rule protects the owner or general contractor 
from lien foreclosure by a materialman who was not 
paid by the subcontractor. By issuing a joint check, 


‘“ 
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the owner or general contractor is not left merely to 
hope that the subcontractor pays all the material- 
men. And the materialman is protected because it 
can refuse to indorse the check until it is satisfied 
that the subcontractor will pay it the appropriate 
amount. (Cases: Mechanics’ Liens €=240. C.J.S. Me- 
chanics’ Liens §§ 277, 286-287.] 


joint committee. See COMMITTEE. 
joint contract. See CONTRACT. 
joint covenant. See COVENANT (1). 
joint creditor. See crepiTor. 
joint custody. See cusTopy (2). 


ee 


joint debtor. See pesTor. 

joint defendant. See cODEFENDANT. 
joint-defense privilege. See PRIVILEGE (3). 
joint demise. See DEMISE. 

joint employment. See EMPLOYMENT.. 


joint enterprise. 1. Criminal aw. An undertaking by 
two or more persons who set out to commit an 
offense they have conspired tc. See CONSPIRACY. 
(Cases: Conspiracy 23.1. C.J.S. Conspiracy §§ 98, 
100-103, 110.] 2. Torts. An undertaking by two cr 
more persons with an equal right to direct and 
benefit from the endeavor, as a result of which one 
participant's negligence may be imputed to the 
others. — Also termed (in senses 1 & 2) common en- 
terprise. [Cases: Automobiles €=198(4), 227.5; Negli- 
gence 575. C.J.S. Motor Vehicles §3 973-977; Neg- 
ligence $§ 268-280.] 3. joini venture. 4. A joint 
venture for noncomme: cial purposes. [Cases: Joint 
Adventures © 1, C.J.S. Joint Ventures §§ 2-3.] 
“A business relationship is needed for a joint venture but 
not for a joint enterprise. Thus, a joint enterprise may be 


defined as a non-commercial joint venture.” 46 Am. Jur. 2d 
Joint Ventures § 6, at 27 (1994). 


joint estate. See ESTATE (1). 

joint executor. See executor. 
joint heir. See nek. 
joint indictment. See INDICTMENT. 
joint interest. See inrerEsT (2). 


joint inventor. Patents. A person who collaborates with 
another or others in developing an invention. © All 
joint inventors must be identified on a patent appli- 
cation, (Cases: Patents 92. C.J.S. Patents §§ 126, 
134.] 
“Employing a friend, mechanic, model maker or other per- 
son to do work for one on an idea dogs not, as a rule, make 
him a Joint Inventor with the originator. One has a right to 
employ someone else to do one's work. There are condi- 
tions, however, where such person would become a Joint 
inventor, or even sole inventor. ft is best to play safe and 
consult an experienced patent tawyer, laying before him all 
of the facts." Richard B. Owen, Patents, Trademarks, Copy- 
rights, Departmental Practice 7 (1925). 


joint legal custody. See joint custod; under CusTovy (2). 
joint liability. See uiasiurry. 

joint life insurance. See Lire INSURANCE. 

joint life policy. See tnsURANCE POLICY. 


Jointure 


joint managing conservatorship. See joint custody un- 
der cusropy (2). 


joint mortgage. See MorTGAGE. 
joint negligence. See NEGLIGENCE. 
joint note. See Nore (1). 

joint obligation. See OBLIGATION. 
joint offense. See OFFENSE (1). 
joint ownership. See owNersuip. 


joint participation. Civil-rights law. A pursuit under- 
taken by a private person in concert with a govern- 
mental entity or state official, resulting in the private 
erson’s performing public functions and thereby 
ing subject to claims under the.civil-rights laws. — 
Also termed joint activity. See syMBIOTIC-RELATIONSHIP 
TEST; NEXUS TesT. [Cases: Civil Rights ¢°1326(5). 
CJ.S. Civil Rights §§ 92-94.) 


joint party. See COPARTY. 


joint physical custody. See joint custady under cusToDy 
(2). 


joint plaintiff. See copLaintirr. 
joint possession. See possEssiON. 
joint property. See propery. 
joint rate. See RATE. 

joint resolution. See RESOLUTION (1). 


jointress. Hist. A woman who has a jointure. — Also 
termed jointuress. See JOINTURE (1). 


joint return. See TAX RETURN. 
joint rule. See RULE (2). 
joint session. See SESSION (1). 
joint stock. See sock. 


joint-stock association. See joini-stock company under 
COMPANY. 


joint-stock company. See company. 
joint tariff. See TARIFF (6). % 
joint tenancy. See TENANCY. 

joint tenant. See joint tenancy undcr TENANCY. 
joint tortfeasors. See TORTFEASOR. 

joint trespass. See TRESPASS. 

joint trial. See TRIAL. 

joint trustee. See COTRUSTEE. 


jointure (joyn-char). 1. Archaic. A woman's freehold 
life estate in land, made in consideration of marriage 
in lieu of dower and to be enjoyed by her only after 
her husband's death; a settkement under which a 
wife receives such an estate. @ The four essential 
elements are that (1) the jointure must take effect 
immediately upon the liustand’s death, (2) it must 
be for the wife's own life, and not for another's life 
or for a term of years, (3) it must be held by her in 
her own right and not in trust for her, and (4) it 
must be in lieu of her entire dower. See DOWER. 
[Cases: Dower and Curtesy 29, 40. C.J.S. Dower 
§§ 41, 52.) 


jointuress 


equitable jointure. A premarital arrangement for a 
woman to enjoy a jointure, accepted by the woman 
in lieu of dower, — Also termed equitable dower. 


2. A setdement under which a wife receives such an 
estate. — Also.termed legal jointure. 3. An estate in 
lands given jointly to a husband and wife before 
they marry. See JomNTRESS. 
jointuress. See Jorn ress. 
joint venture. A business undertaking by two or more 
persons engaged in a single defined project. ¢ The 
necessary elements are: (1) an express or implied 
agreement; (2) a common purpose that the group 
intends to carry out; (3) shared profits and losses; 
and (4) each member's equal voice in controlling the 
project. — Also termed joint adventure; joint enterprise. 
CF. PARTNERSHIP; STRATEGIC ALLIANCE. (Cases: Joint Ad- 
ventures 1.1, 1.2. C.J.S. Joint Ventures §§ 2-3, 10, 
12-13, 20.] ; 
“There is some difficulty In determining when the jegal 
relationship of joint venture exists, with authorities disagree- 
ing as to the essential elements.... The Joint venture is not 
as much of an entity as is a partnership." Henry G. Henn & 


John R. Alexander, Laws of Corporations § 49, at 106 (3d 
ed. 1883). 


joint-venture corporation. See CORPORATION. 
joint verdict. See veRnicy. 

joint welfare fund. See FUND (D. 

joint will, See wit. 

joint work. See work ‘2). 


joker. 1. An ambiguous clause inserted in a legislative 
bill to render it inoperative or uncertain in some 
respect without arousing opposition at the time of 
passage. 2. A rider or amendment that is extraneous 
to the subject of the bill. 


Jones Act. Maritime law. A federal statute that allows a 
seaman injured during the course of employment to 
recover damages for the injuries in a negligence 
action against the employer. @ If a seaman dies from 
such injuries, the seaman’s personal representative 
may maintain an action against the employer. 46 
USCA app § 688. [Cases: Seamen 29. CJ.S. Sea- 
men § 148.] 


Jones Act vessel. See VESSEL. 
jour (zhoor), n. [French] Day <jour en banc>. 


journal. 1. A book or record kept, usu. daily, as of the 
proceedings of a legislature or the events of a ship's 
voyage. — Also termed log; logbook. See MINUTES (2). 
2. Accounting. In double-entry aap oe a book 
in which original entries are recorded before being 
transferred to a ledger. 3. A pete or magazine, 
esp. one published for a scholarly or professional 
group. — Abbr. J. 

journal entry. See enTRY (2). 

journalist’s privilege. See pRivILEGE (3). 


journal of notarial acts (noh-tair-ee-al). The notary 
public’s sequential record of notarial transactions, 
usu. a bound book listing the date, time, and type of 
each official act, the type of instrument acknowl- 
edged or verified before the notary, the signature of 
each person whose signature is notarized, the type of 
information used to verify the identity of parties 
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whose signatures are notarized, and the fee charged. 
@ This journal, required >) law in many states, 
provides a record that may be used as evidence in 
court. — Also termed notarial record; notarial register; 
notary record book; sequential journal. 


journeys accounts. Hist. The number of days (usu. 15) 
after the abatement of a writ within which a new writ 
could be obtained. © This number was based on how 
many days it took for the plaintiff to travel (or 
journey) to the court. 


joyriding, n. The illegal driving of someone else's 
automobile without permission, but with no intent to 
deprive the owner of it permanently. @ Under the 
Madel Penal Code, the offender's reasonable belief 
that the owner would have consented is an affirma- 
tive defense. See Model Penal Code § 223.9. — Also 
termed unauthorized use of a vehicle. [Cases: Automo- 
biles ©9339. C.J.S. Motor Vehicles §§ 1511-1523.} — 
joyride, vb. — joyrider, n. 
“When the automobile began to appear and was limited to 
the possession of a few of the more fortunate members of 
the community, many persons who ordinarily respected the 
property rights of others, yielded to the temptation to drive 
one of these nev’ contrivances without the consent of the 
owner. This became so common that the term ‘joyrider’ was 
coined to refer to the person who indulged in such unper- 
mitted use of another's car. For the most part it was a 
relatively harmless type of trespass ...." Rollin M. Perkins 
& Ronald N. Boyce, Criminal Law 333 (8d ed. 1982). 


J.P. abbr. justice OF THE PEACE. 

J.P. court. See justice court under court. 

JPML. abbr. JUDICIAL PANEL ON MULTIDISTRICT LITIGATION. 
JPO. abbr. Japanese Patent Office. 


J.P. Stevens test. Patents. A two-part test to determine 
whether a An ote orale conduct amounted to 
inequitable conduct before the Patent and Trade- 
mark Office, by deciding (1) whether the threshold 
levels of materiality and intent are met, and (2) 
whether, on balance, the facts show inequitable con- 
duct as a matter of law. J.P. Stevens v. Lex Tex Lid., 
747 F.2d 1553 (Fed. Cir. 1984). © In the balance, 
information that is clearly material or conduct that is 
clearly deceptive can decide the outcome. [Cases: 
Patents 97. C.J.S. Patents §§ 135-138, 145, 178.] 


j.S. abbr. JOHN-A-STILES. 
JSC. abbr. Justice of Supreme Court. 


J.S.D. [Law Latin juris sctentiae doctor] abbr. poctor oF 
JURIDICAL SCIENCE. 


jubere (juu-beer-ee), vb. (Latin) Civil law. 1. To order; 
direct, or command. 2. To assure or promise. 


J-U.D. [Law Latin juris utrtusque doctor “doctor of both 
laws") abbr. A doctor of both civil and canon law. 


judex (joo-deks), n. [Latin] 1. Roman law. A private 
person appointed by a praetor or other magistrate 
to hear and decide a case. © The Roman judex was 
originally drawn from a panel of qualifted persons of 
standing but was later himself a magistrate. 2. Roman 
& civil law. A judge. 3. Hist. A juror. — Also spelled 
iudex. Pl. judices (joo-di-seez). 


judex ad quem (ad kwem). Civil law. A judge to 
whom an appeal is taken. 
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judex a quo (ay kwoh). Civil law. A judge from 
whom an appeal is taken. 

judex datus (day-tes). Roman law. A judex assigned 
by a magistrate or provincial governor to try a case 
under cognitio extraordinaria. See COGNITIO EXTRAOR- 
DINARIA. 


judex delegatus (del-a-gay-tes). Roman & civil law. A 
delegated judge under cognitio extraordinaria, a spe- 
cial judge. See COGNITIO EXTRAORDINARIA. 

judex fiscalis (fis-kay-lis). Roman law. A judex hav- 
ing jurisdiction of matters relating to the fiscus. See 
FISCUS (1). 

judex ordinarius (or-do-nair-ee-as). Ctvil law. A 
judge having jurisdiction in his own right rather 
than by delegated authority. © The judge was 
typically a provincial governor. 

judex pedaneus (po-day-nee-es). Roman law. A ju- 
dex to whom petty cases are delegated; an inferior 
or deputy judge under cognitio extraordinaria. — 
Also terme Soles spacial: 

judex quaestionis (kwes-chee-oh-nis or kwes-tee-). 


Roman law. The chairman of the jury in a criminal - 


case, either a praetor or a magistrate of lower 
rank. 


judex selectus (sa-lek-tas). Civil law. A judge select- 
ed to hear the facts in a criminal case. 

judex specialis (spesh-ee-ay-lis). Roman law. See 
judex pedaneus. 


judge, n. A public official appointed or elected to hear 


and decide legal matters in court. @ The term is 
sometimes held to include all officers appointed to 
decide litigated questions, including a justice of the 
peace and even jurors (who are judges of the facts). 
But in ordinary legal usage, the term is limited to 
the sense of an officer who (1) is so named in his or 
her commission, and (2) presides in a court. Judge is 
often used interchangeably with court. See couRT 
(2. — Abbr. J. (and, in plural, JJ.). (Cases: Judges 


fie PL. CS. fridges §§ 2-7, 


administrative-law judge. See ADMINISTRATIVE-LAW 
JUDGE. : 


administrative judge. Patents. A U.S. Patent 
and Trademark Office adjudicator charged with 
conducting interference and appeal proceed- 
ings. — Abbr. APJ. 


associate judge. An appellate judge who is neither 
a chief judge nor a presiding judge. — Also 
termed puisne judge. 


bankruptcy judge. A judicial officer appointed by a 
U.S. court of appeals to preside over cases filed 
under the Bankruptcy Code and proceedings re- 
lated to bankruptcy cases that are referred bythe 
U.S. district court. © A bankruptcy judge is ap- 
pointed for a term of 14 years. 28 USCA §§ 151 et 
seq. See ARTICLE 1 jupce. (Cases: Bankruptcy 
2123. CJ.S. Bankruptcy § 7. 


. chief: administrative patent judge. Patents. The su- 


pervisor of administrative patent judges at the 
U.S. Patent and Trademark Office. — Abbr. CAP]. 


judge 


7 chief judge. The judge who presides over the 


sessions and deliberations of a court, while also 
overseeing the administration of the court. — 
Abbr. C.J. 


circuit judge. 1. A judge who sits on a circuit court; 
esp., a federal judge who sits on a U.S. court of 
appeals. 2. Hist. A special judge added to a court 
for the purpose of holding trials, but without 
being a regular member of the court. — Abbr. C.J. 
city judge. See municipal judge. 

continuing part-time judge. A judge who serves 
repeatedly on a part-time basis by election or 
under a continuing appointment. 

county judge. A local judge having criminal or civil 
jurisdiction, or sometimes both, within a county. 
criminal-court judge. A judge who sits on a court 
with jurisdiction only over criminal matters. 

de fede judge (di fak-toh). A judge operating 
under color of law but whose authority is proce- 
durally defective, such as a judge appointed under 


an unconstitutional statute. — Also termed judge de 
facto. (Cases: Judges 1, 26. C.J.S. Judges §§ 2-7, 
184.] ‘ 


district judge. 1. A judge in a federal or state 
judicial district. 2. See pup cme stipendiary magis- 
trate under MacistTRATE. — Abbr. DJ. 

duty judge. A judge responsible for setting an 
arrestee’s bail, usu. by telephone or videoconfer- 
ence. ; 

family-court judge. A judge who sits on a court that 
has jurisdiction exclusively over matters involving 
domestic relations, such as divorce and child-custo- 
dy matters. 

hanging judge. Slang. p suck who is harsh (some- 
times corruptly so) with defendants, esp. those 
accused of capital crimes. 

inferior judge. A judge who sits on a lower court. 
judge de facto. See de facto judge. 

judge delegate. A judge who acts under delegated 


‘authority. 


judge of probate. See probate judge. 

judge ordinary. Hist. ‘The jidge of the English 
Court for Divorce and Matrimonial Causes from 
1857 to 1875. *S : 


judge pro tempore (proh tem-pa-ree). See visiting 
judge. 

juvenile-court judge. A judge who sits on a court 
that has jurisdiction exclusively over matters in- 
volving juveniles, such as suits involving child 
abuse and neglect, matters involving status of- 
fenses, and, sometimes, suits to terminate parental 
rights. 

lay judge. A judge who is not a lawyer. 

military. judge. A commissioned officer of the 
armed forces who is on active duty and is a 
member of a bar of a federal court or of the 
highest. court of a state. @ The Judge Advocate 
Generak of the particular service must certify a 
military judge as qualified for duty. A military 


judge advocate 


judge of a general court-martial must also be a 
member of an independent judiciary. A military 
judge is detailed to every general court-martial 
and usu. to a special court-martial. [Cases: Military 
Justice €881. C.J.S. Military Justice § 148.] 


municipal judge. A local judge having criminal or 
civil jurisdiction, or sometimes both, within a 
city. — Also termed city judge. 
preees judge. 1. A judge in charge of a particu- 
ar court or judicial district; esp., the senior active 
judge on a three-member panel that hears and 
decides cases. 2. A chief judge. — Abbr. PJ. — 
Also termed president judge. 


probate judge. A judge having jurisdiction over 
robate, inheritance, - guardianships, and the 
ike. — Also termed judge of probate; surrogate; 
register, registry. 
foie judge (pyoo-nee). [Law French puisné “later 
ro") 1. A junior judge; a judge without distinc- 
tion or title. © This was the title formerly used in 
English common-law courts for a judge other than 
the chief judge. Today puisne judge refers to any 
judge of the English High Court, apart from the 
Chief Justice. 2. See associate judge. 


senior administrative patent judge. Patents. A semi- 
reured administrative patent judge who remains 
active in hearing interferences in the U.S. Patent 
and Trademark Office. — Abbr. SAP]. 


senior judge. 1. The judge who has served for the 
longest time on a given court. 2. A federal or state 
judge who qualifies for senior status and chooses 
this status over retirement. See SENIOR STATUS. 


side judge. Archaic. A judge — or one of two 
judges — of inferior rank, associated with a judge 
of a higher rank for the purpose of constituting a 
court. 


special judge. A judge appointed or selected to sit, 
usu. in a specific case, in the absence or disqualifi- 
cation of the regular judge or otherwise as provid- 
ed by statute. [Cases: Judges 713-19, 25. C.].S. 
Judges §§ 161-183, 185.] 
“Many, ff not all, jurisdictions have made provision for the 
selection of a substitute or special judge to serve in place of 
the regular judge In the event of disqualification, voluntary 
recusal disability, or other absence of the regular judge. 
The circumstances under which a special or substitute 


dge act in place of the regular judge, and the manner 
fr Which euch a hedge ma Be chosen, are matters of purely 


local regulation; entir Genondant on toca! constitutions 
and statutes.” 46 Am. Jur. 2d Judges § 248, at 331 (1994). 
temporary judge. See visiling judge. 
trial judge. The judge before whom a case is tried. 
@ This term is used most commonly on appeal 
from the judge's rulings. 
United States Magistrate Judge. See UNITED STATES 
MAGISTRATE JUDGE. 
visiting judge. A judge appointed by the presiding 
judge of an administrative region to sit temporari- 
ly on a given court, usu. in the regular judge's 
absence. — Also termed temporary judge; judge pro 
tempore. [Cases: Judges €=13-19, 25. C.J.S. Judges 
§§ 161-183, 185.] 
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judge advocate. Military law. 1. An officer of a court- 
martial who acts as a dicho 2. A legal adviser 
on a military commander's staff. 3. Any officer in the 
Judge Advocate General's Corps or in a department 
of a U.S. military branch. — Abbr. JA. 


stajf judge advocate. A certified military lawyer 
with the staff of a SoNening or supervisory au- 
thority that exercises general court-martial juris- 
diction. 


Judge Advocate General. Military law. The senior legal 
officer and chief legal adviser of the Army, Navy, or 
Air Force. — Abbr. JAG. 


Judge Lynch. See tyncu Law. 


judge-made law. 1. The law established by judicial 
precedent rather than by statute. See COMMON LAW. 
[Cases: Courts 88. C.J.S. Courts § 139; Trade- 
Marks, Trade-Names, and Unfair Competition § 187.) 2. 
The law that results when judges construe statutes 
contrary to legislative intent. See. juniciaL acriv. 
isM. — Also termed (in sense 2) judicial legislation; 
bench legislation, judicial law. 

judgement. See juoGMent. 

judge’s chamber. See cHaMper. 


judgeship. 1. The office or authority of a judge. 2. 
The period of a judge's incumbency. 


judge-shopping. The practice of filing several lawsuits 
asserting the same claims — in a court or a district 
with multiple judges — with the hope of having one 
of the lawsuits assigned to a favorable judge and of 
nonsuiting or voluntarily dismissing the others. Cf. 
FORUM-SHOPPING. 


judge trial. See bench trial under TRIAL. 


judgment. 1. A court’s final determination of the 
rights and obligations of the parties ia a case. @ The 
term judgment includes an equitable decree atid any 
order from which an appeal lies. Fed. R. Civ. P. 
54. — Abbr. J. — Also spelled (esp. in BrE) judge- 
ment. — Also termed (historically) yudgment ex cathe- 
dra. Cf. RULING (1); OPINION (1). [Cases: Federal Civil 
Procedure 2391-2628; Judgment 1. C.J.S 
§§ 2-3, 6, 8, 13.] 2. English law. An opin- 
ion delivered by a member of the appellate commit- 
tee of the House of Lords; a Law Lord's judicial 
opinion. — Also termed (in sense 2) speech. 
“An action is instituted for the enforcement of a right or the 
redress of an Injury. Hence a udament, as the culmination 
of the action declares the nce of the right, nizes 
the commission of the Injury, or negatives the allegation of 
one or the other. But as no right can exist ut a 
a duty, nor any Invasion of It without a correspond- 
Ing obligation to make amends, the judgment necessarily 
rms, or else denies, that such a duty or such a liability 
rests ge the person against whom the aid of the law is 
Invoked." 1 Henry Campbell Black, A Treatise on the Law of 
Judgments § 1, at 2 (2d ed. 1902). 
accumulative judgment. A second or additional 
judgment against a person who has already been 
convicted, the execution of which is postponed 
until the completion of any prior sentence. 


agreed judgment. A settlement that becomes a court 
judgment when the judge sanctions it. @ In effect, 
an agreed judgment is merely a contract acknowl- 
edged in open court and ordered to be recorded, 
but it binds the parties as fully as other judg- 
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ments. — Also termed consent judgment; stipulated 

ent; judgment by consent. (Cases: Federal Civil 
Procedure @2397; Judgment €°71-91. CJ.S. 
Judgments §§ 182-194; 370-374.} 


alternative judgment. A determination that gives 
the losing party options for satisfying that party's 
duties. 


cognovit judgment (kog-noh-vit). A debtor's confes- 
sion of judgment; judgment entered in accordance 
with a cognovit. See CONFESSION OF JUDGMENT; COG- 
novit. [Cases: Federal Civil Procedure €2396; 
Judgment 654. C.J.S. fudgments §§ 140, 1438-144, 
170.j 


conditional judgment. A judgment whose force de- 
pends on the performance of certain acts to be 
done in the future by one of the parties. @ For 
example, a conditional judgment may order the 
sale of mortgaged property in a foreclosure pro- 
ceeding unless the mortgagor pays the amount 
decreed within the time specified. — Also termed 
common order. 


confession of judgment. See CONFESSION OF JUDG- 
MENT. 


consent judgment. See agreed judgment. 


contradictory judgment. Civil law. A judgment that 
has been given after the court has heard the 
parties make their claims and defenses. @ In Loui- 
siana, this term is opposed to default judgment. Cf. 
contradictory motion under MOTION. 


declaratory judgment. A binding adjudication that 
establishes the rights and other legal relations of 
the parties without providing for or ordering en- 
forcement. @ Declaratory judgments are often 
sought, for example, by insurance companies in 
determining whether a policy covers a given in- 
sured or peril. — Also termed declaratory decree; 
declaration. (Cases: Declaratory Judgment ¢I. 
CJ.S. Declaratory Judgments § 1.] 


default judgment. See DEFAULT JUDGMENT. 


deferred judgment. A judgment placing a convicted 
defendant on probation, the successful completion 
of which will prevent entry of the underlying 
judgment of conviction. @ This type of probation is 
common with minor traffic offenses. — Also 
termed deferred adjudication; deferred-adjudication 
probation; deferred prosecution; probation before judg- 
ment; probation without judgment; pretrial intervention; 
adjudication withheld. (Cases: Sentencing and Pun- 
ishment 2050.) 


deficiency judgment. A judgment against a debtor 
for the unpaid balance of the debt if a foreclosure 
sale or a sale of repossessed personal property fails 
to yield the full amount of the debt due. — Also 
termed deficiency decree. (Cases: Mortgages 375, 
559; Secured Transactions 240. C.J.S. Mortgages 
§§ 674-676, 933; Secured Transactions §§& 164-166, 
168-169, 172, 174-175, 180-183.] 


definitive judgment. See final judgment. 
determinative judgment. See final judgment. 


judgment 


domestic judgment. A judgment rendered by the 
courts of the state or country where the judgment 
or its effect is at issue. ‘ 


dormant judgment. A judgment that has not been 
executed or enforced within the statutory time 
limit. @ As a result, any judgment lien may have 
been lost and execution cannot he issued unless 
the judgment creditor first revives the judgment. 
See REVIVAL (1). 


erroneous judgment. A judgment issued by a court 
with jurisdiction to issue it, but containing an 
improper application of law. @ This type of judg- 
ment Is not void, but can be corrected by a trial 
court while the court retains plenary jurisdiction, 
or in a direct appeal. — Also termed judgment in 
error. See ERROR (2). 


excess judgment. Insurance. A’ judgment that ex- 
ceeds all of the defendant's insurance coverage. 
(Cases: Insurance €°2934(3), 3346, 3374.] 


executory ju ¢ (eg-zek-yo-tor-ee). A judgment 
that has not been carried out, such as a yet-to-be- 
a order for the defendant to pay the plain- 
tr. 

final appealable judgment. See final judgment. 

final judgment. A court's last action that settles the 
tights of the parties and disposes of all issues in 
controversy, except for the award of costs (and, 
sometimes, attorney's fees) and enforcement of the 
judgment. — Also termed final appealable judgment; 
final decision; final decree, definitive judgment; determi- 
native judgment; final appealable order. See rixat- 
JUDGMENT RULE. (Cases: Appeai and Error €76(1); 
Federal Civil Procedure ©2579. C.J.S. Appeal and 
Error §§ 82-83.) « 


foreign judgment. A judgment rendered by a court 
of a state or country different from that where the 
judgment or its effect is at issue. (Cases: Judgment 
813-832. CJ.S. Judgments §§ 965-1038, 1053.] 


in personam judgment. See personal judgment. 
in rem judgment. See judgment in rem. 


interlocutory judgment (in-tar-lok-[y]a-tor-ee): An 
intermediate judgment that determines a prelimi- 
nar; or subordinate point or plea but does not 
finally decide the case. @ A-judgment or order 
given on a provisional or accessory claim or con- 
tention is generally interlocutory. — Also termed 
interlocutory decree. (Cases: Appeal and Error 68; 
Federal Civil Procedure 2578. C.J.S. Appeal and 
Error §§ 82-84.] 


irregular judgment. A judgment that may be sect 
aside because of some irregularity in the way it was 
rendered, such as a clerk’s failure to send a defen- 
dant notice that a default judgment has been 
rendered. 


judgment as a matter of law. A judgment rendered 
during a jury trial — either before or after the 
jury's verdict — against a party on a given issue 
when there_is no legally sufficient basis for a jury 
to find for that party on that issue. @ In federal 
practice, the term 7 as a mater of law has 
replaced: both the directed verdict and the judg- 
ment notwithstanding the verdict. Fed. R. Civ. P. 


judgment 


50. Cf summary jupGMent. (Cases: Eederal Civil 
Procedure €2111, 2601; Judgment €=199; Trial 
S167. CJS. judgments §§ 62-68, 70; Trial 
$§ 432-433, 437-438.) 

judgment by confession. See CONFESSION OF JUDG. 
MENT. 

judgment by consent. See agreed judgment. 

judgment by default. See o¥kaui-y JUDGMENT. 


judgment by nil dicit. See nil dicit default judgment 
under DEFAULT JUDGMENT. 


judgment by non sum informatus. See NOX sv IN. 
FORMATS. 


judgment for money. See money judgment. 

judgment homologating the tableau (ha-mahl-a-gay- 
ting / ta-bloh or tab-loh). Civil law. A judgment 
approving a plan for distributing property of a 
decedent's estate. ® The distribution plan is known 
as the tableau of distribution. La. Code Civ. Proc. 
art. 3307. See HOMOLOGATION. 


judgment in error. See erroneots judgment. 
judgment in personam. See personal judgment. 


judgment in rem (in rem). A judgment that deter- 
mines the status or condition of property and that 
operates directly on the property itself. @ The 
phrase denotes a judgment that affects not only 
interests in a thing but also all peisons' inte rest in 
the thing. — Also termed in rem judgment. (Cases: 
Judgment €803. C.J.S. Judgmen:!s § 1054.] 


judgment in retraxit. See judgment of retraxit. 
judgment inter partes. See personal judgment. 


judgment nil capiat per billa (nil kap-ee-at par 
bil-a). Judgment that the plaintiff take nothing by 
the bill; a take-nuthing judgment in a case institut- 
ed by a bill. 


judgment nil capiat per breve (nil kap-ee-at par 
breev or bree-vee). Judgment that the plaintiff take 
nothing by the writ; a take-nothing judgment in a 
case instituted by a writ. 


ju ¢ nisi (ni-si). A provisional judgment that, 
while not final or absolute, may become final on a 
party's motion. See Nisi. 


_ judgment notwithstanding the verdict. A judgment 
entered for one party even though a jury verdict 
has been rendered for the opposing party. — Also 
termed judgment non obstante veredicto (non ahb- 
stan-tee ver-a-dik-toh). — Abbr. JNOV; judgment 
N.O.V. See judgment as a matter of law. [Cases: 
Criminal Law €°977(4); Federal Civil Procedure 
2601-2610; Judgment 199. C.J.S. Judgments 
8§ 62-68, 70.] 


judgment nunc pro tunc. A judgment entered on a 
day after the time when it should have been 
entered, as of the earlier date. — Also termed 
decree nunc pro tunc. See NUNC PRO TUNC. 


judgment of acquittal. A judgment, rendered on 
the defendant's motion or court's own motion, 
that acquits the defendant of the offense charged 
when the evidence is insufficient. Fed. R. Crim. P. 
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29. See directed verdict under verpucr. [Cases: Crim- 
inal Law 753.2. C.J.S. Criminal Law § 1276.) 


judgment of blood. See death sentence wnder sen. 
TENCE, : 

judgment of cassetur billa. See CASSETUR BULA. 
judgment of cassetur breve. See CASSEVUR BREVE. 


judgment of conviction. 1. Vhe written record of a 
criminal judgment, consisting of the plea, the ver- 
dict or findings, the adjudication, and the sen- 
tence. Fed. R. Crim. P. 32(d)(1). 2. A sentence in a 
criminal case. See sexrenxce. (Cases: Criminal Law 
€=990.1.] 

judgment of discontinuance. 1. A judgment dismiss- 
ing a plaintiff's action based on interruption in the 
proceedings occasioned by the plaintiff's failure to 
continue the suit at the appointed time or times. 2. 
NONSUIT (1). — Often shortened to discontinuance. 
Sce@ DISCONTINUANCE. 


judgment of dismissal. A final determination of a 
case (against the plaintiff in a civil action or the 
government in a criminal action) without a trial on 
its merits. See vismissat.. (Cases: Federal Civil Pro- 


cedure €° 1837; Pretrial Procedure 694. C.J.S. - 


Dismissal and Nonsuit §§ 48, 80.] 


judgment of nolle prosequi (nahl-ee prahs-e-kwi). A 
judgment entered against a plaintiff who, after 
appearance but before judgment on the merits, 
has decided to abandon prosecution of the lawsuit. 
See NOLLE PROSEQUL. 


judgment of nonsuit. 1. Hist. The judgment given 
against a plaintiff who fails tc be present in court 
to hear the jury vender its verdict or who, after 
issue is joined, fails to bring the issue to be tried in 
due time. @ This judgment does not prevent the 
aries from Bing the same case again. (Cases: 
ederal Civil Procedure €2116.] 2. NONSUIT (2). 


judgment of repleader. See REPI.EADER. 

judgment of retraxit (ri-trak-sit). Hist. A judgment 
gaint a plaintiff who has voluntarily retracted the 
claim. @ Such a judgment bars the plaintiff from 
relitigating the lair, — Also termed judgment in 
relraxit. See RETRAXIT. 


j ent on the merits. A judgment, based on the 
evidence rather than on technical dr procedural 
grounds, — Also termed decision on the merits. 
judgment on the pleadings. A judgment based solely 
on the allegations and information contained in 
the pleadings, and not on any outside matters. 
Fed. R. Civ. P. 12(c). Cf. summary JUDGMENT. 
[Cases: Federal Civil Procedure @ 1041-1068; 
Pleading €°342. C.].S. Pleading § 594.] 


judgment on the verdict. A judgment for the party 
receiving a favorable jury verdict. 


judgment quasi in rem (kway-si [or -zt] in rem). A 
judgment based on the court's jurisdiction over 
the defendant's interest in popenny rather than on 
its jurisdiction over the defendant or the property. 
@ Such a judgment affects only particular persons’ 
interests in a thing — that is, only the persons who 
are named or described in the proceeding. [Cases: 
Judgment 805. C.J.S. Judgments § 1059.) 
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judgment quod billa cassetur (kwod bil-o ke-see- 
ter). Judgment that the bill be quashed. @ This is a 
judgment for the defendant. 


judgment quod breve cassetur (kwod breev or bree- 
vee ke-see-tor). Judgment that the writ . be 
quashed. @ This is a judgment for the defendant. 


judgment quod computet. See QUOD COMPUTET. 


judgment quod recuperet (kwod ri-kyoo-per-it). 
Judgment that the plaintiff recover. See QuoD RECU- 
PERET. 


judgment respondeat ouster (ri-spon-dee-at ows- 
tar). Hist. An interlocutory judgment requiring the 
defendant who has made a dilatory plea to give a 
more substantial defense. See RESPONDEAT OUSTER. 


junior judgment. A judgment rendered or entered 
after the rendition or entry of another judgment, 
on a different claim, against the same defendant. 


money judgment. A judgment for damages subject 
to immediate execution, as distinguished from eq- 
uitable or injunctive relief. — Also termed judgment 
for money. 

nunc pro tunc judgment (nengk proh tangk). A 
procedural device by which the record of a judg- 
ment is amended to accord with what the judge 
actually said and did, so that the record will be 
accurate. @ This device is often used to correct 
defects in real-estate titles. (Cases: Federal Civil 
Procedure €°2625; Judgment €273, 326. C.J.S. 
Judgments §§ 123-125, 299.] 


personal judgment. 1. A judgment that imposes 
personal liability on a défendant and that may 
“therefore be satisfied out of any of the defendant’s 
property within judicial reach. 2. A judgment re- 
sulting from an action in which a court has per- 
sonal jurisdiction over the parties. 3. A judgment 
‘ against a person as distinguished from a judgment 
against a thing, right, or status. — Also termed 
judgment tn personam (in par-soh-nam); in personam 
judgment; judgment inter partes (in-ter pahr-teez). 


simulated judgment. Civil law. A judgment that, 
although founded on an actual debt and intended 
for collection by the usual legal processes, is actual- 
ly entered into by the parties to give one of them 
an undeserving advantage or to defraud third 
parties. 


stipulated judgment. See agreed judgment. 
summary judgment. See SUMMARY JUDGMENT. 
suspension of judgment. See stay. 


take-nothing judgment. A judgment for the defen- 
dant providing that the plaintiff recover nothing 
in damages or other relief. — Also termed (in 
some states) no cause of action. 


valid judgment. 1. A judgment that will be recog- 
nized by common-law states as long as it is in force 
in the state where the judgment was rendered. 2. 
A judicial act rendered by a court having jurisdic- 
tion over the parties and over the subject matter in 
a proceeding in which the parties have had a 
reasonable opportunity to be heard. 


Judgment-proof 


voidable judgment. A judgment that, although 
seemingly valid, is defective in some material way; 
esp., a judgment that, although rendered by a 
court having jurisdiction, is irregular or errone- 
ous. (Cases: Judgment 27, 353, 501. C.J.S. Judg- 
ments §§ 308, 526, 546, 549.) 


void judgment. A judgment that has no legal force 
or effect, the invalidity of which may be asserted 
by any party whose rights are affected at any time 
and any place, whether directly or collaterally. ¢ 
From its inception, a void judgment continues to 
be absolutely null. It is incapable of being con- 
firmed, ratified, or enforced in any manner or to 
any degree. One source of a yoid judgment is the 
lack of subject-matter jurisdiction. [Cases: Federal 
Civil Procedure €=2392; Judgment 5-27, 346, 
486. C.J.S. J: §§ 4-5, 13-28, 30, 43-46, 48, 
73, 75, 82, 201, 203-205, 207, 307, 403, 499, 512, 
546, 548-549.) 


judgmental immunity. See ERROR-OF-JUDGMENT RULE. 
judgment book. See judgment dochet under DOCKET (1). 


judgment by comparison. Patents. Allowance of a pat- 
ent claim because a similar claim has been allowed 
before. © There is no stare decisis doctrine in patent 
prosecutions, but examiners may consider allowance 
of similar claims as a decision-making aid. 


judgment creditor. A person having a legal right to 
enforce execution of a judgment for a specific sum 
of money. 


bona fide judgment creditor. One who recovers a 
judgment without engaging in fraud or collusion. 


judgment debt. See pest. 


judgment debtor. A person against whom a money 
judgment has been entered but not yet satisfied. 


judgment docket. See pockET (1). 

judgment ex cathedra. 1. £x CATHEDRA. 2. JUDGMENT (1). 
judgment execution. 1. EXECUTION (3). 2. EXECUTION (4). 
judgment file. See judgment docket under DOCKET (». 
judgment lien. See. Lien. 


judgment non obstante veredicto. See judgment notunth- 
standing the verdict under JUDGMENT. 


judgment note. 1. A nonnegotiable promissory note, 
illegal in most states, containing a power of attorney 
to appear and confess judgment for a specified sum. 
2. COGNOVIT NOTE. 


judgment N.O.V. See judgment notwithstanding the ver- 
dict under JUDGMENT. 


judgment of blood. See death sentence under SENTENCE. 
judgment of cassetur billa. See CasseTuR BILLA. 
judgment of cassetur breve. See CASSETUR BREVE. 
judgment of repleader. See REPLEADER. 


judgment-proof, adj. (Of an actual or potential judg- 
ment debtor) unable to satisfy a judgment for money 
damages because the person has no property, does 
not owneriough property within the court's jurisdic- 
tion to satisfy the judgment, or claims the benefit of 


judgment quod computet 


statutorily exempt property. — Also termed execu- 
tion-proof. 
judgment quod computet. See QUOD COMPUTET. 
judgment receiver. See RECEIVER. 
judgment record. See judgment docket under DOCKET (1). 


judgment roll. Sve judgment docket under pocket (1). 


“As the pleadings constitute part of the record, It is Indis- 
pensable that they be filed. in some of the codes they must 
be filed at the institution of the action; in others, by or 
before the first day of the term; in others, at or before the 
trial. They must be used In making the ‘Judgment roll,’ and 
in the practice of each State bi here considered) proce- 
dure is provided to procure filing.’ Edwin E. Bryant, The 
pene eal Under the Codes of Civil Procedure 179 (2d 


899) 
judgment-roll appeal. See APreat. 
judgment sale. See execution sale under SALE. 


judgment seat. 1. The bench on which a judge sits. 2. 
By extension, a court or tribunal. 


judgment summons. See summons. 


judicable (joo-di-ka-bal), adj. Rare. Capable of being 
adjudicated; triable; justiciable. — Also termed judi- 
ciahle (joo-dish-a-bal). ; 


judicare (joo-di-kair-ee), vb. (Latin) Civil law. To 
judge; to decide or determine judicially; to give 
judgment or sentence. 


judicate, vb. See aDjUDICATE. 


judicative (joo-di-kay-tiv or -ka-tiv), adj. Rare. See anju- 
DICATIVE. 


judicator (joo-di-kay-tar), ». A person authorized to 
act or serve as a judge. 


judicatory (joo-di-ka-tor-ee), adj. 1. Of or relating to 
judgment. 2. By which a judgment may be made; 
giving a decisive indication. 

judicatory (joo-di-ka-tor-ee), n. 1. A court; any tribu- 
nal with judicial authority <a church judicatory>. 2. 
The administration of justice <working toward a 
more efficient judicatory>. 


judicatum solvi (joo-di-kay-tam sol-vi). [Latin “that the 
judgment will be paid”) 1. Roman law. The payment 
of the sum awarded by way of judgment. 2. Roman 
law. Security for the payment of the sum awarded by 
way of judgment. @ This applied when a representa- 
tive appeared on the defendant's behalf at the trial. 
3. Civil law. A court-ordered caution given by the 
defendant in a maritime case. See CAUTION. 
“Judicatum solvl .... The cautioner In such an obligation is 
bound in payment or fulfilment of whatever may be de- 
cermed for, and he is not {lberated from the obligation by 
the death of the principal debtor. It is a kind of caution not 
infrequently required. Under the civil law this caution was 
required of any defender who remained in possession, 
during the sult, of the subject which gave rise to the 
oa 1684) John Trayner, Trayner’s Latin Maxims 292-93 (4th 


judicature (joo-di-ka-cher). 1. The action of judging 
or of administering justice through duly constituted 
courts. 2. JUDICIARY (3), 3..A judge’s office, function, 
or authority. 


Judicature Acts. A series of statutes that reorganized - 


the superior courts of England in 1875. @ The 
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Judicature Acts were superseded by the Supreme 
Court Act of 1981. 


judices (joo-di-seez). [Latin] pl. judex. 
judicia (joo-dish-ee-a). [Latin] pl. jumicic. - 
judiciable, adj. See JupIcasLe. 


judicial (joo-dish-al), adj. 1. Of, relating to, or by the 

court or a judge <judicial duty> <judicial demean- 

or>. 2. In court <the witness's judicial confession>. 

_3. Legal <the Attorney General took no judicial 

uction>. 4. Of or relating to a judgment <an award 

of judicial interest at the legal rate>. Cf. yemcious. 

quasi-judicial. See QUASI-JUDICIAL. 
judicial act. See act. 

judicial activism, n. A philosophy of judicial decision- 

making whereby judges allow their personal views 

about public policy, among other factors, to guide 

their decisions, usu. with the suggestion that adher- 

ents of this jeans tat tend to find constitutional 

violations and are willing to ignore precedent. Cf. jv- 
DICIAL RESTRAINT (3). — judicial activist, n. 

“[i]f to resolve the dispute the court must create a new rule 

or modify an old one, that ts law creation. Judges defending 

themselves from accusations of judiclal activism sometimes 

say they do not make law, they only apply It. It Is true that In 

our system Judges are not supposed to and generally do 

not make new with the same freedom that legislatures 

can and do; they are, In Oliver Wendell Holmes’s phrase, 

‘confined from molar to molecular motions.’ The qualifica- 

tlon is Important, but the fact remains that poe make, 


and do not just find and apply, law.” Richard A. Posner, The 
Federal Courts: Crisis and Reform 3 (1985). 


judicial activity report. A regular report, usu. month- 
ly or quarterly, on caseload and caseflow within a 
given court or court system. 


judicial administration. The process of doing justice 
through a system of courts. 


judicial admission. See ADMISSION (1). 
judicial arbitration. See ARBITRATION. 


Judicial Article. Article III of the U.S. Constitution, 
which creates the Supreme Court, vests in Congress 
the right to create inferior courts, provides for life 
tenure for federal judges, and specifies the powers 
and jurisdiction of the federal courts. {Cases: Federal 
Courts &4.] we 


judicial assize. See ASSIZE (6). 
judicial-authority justification. See jusTiFICATION. 
judicial bias. See Bias. 7 

judicial bond. See Bonp (2). 


judicial branch. The branch of government consisting 
of the courts, whose function is to interpret, apply, 
and generally administer and enforce the laws; jup!- 
CIARY (1). Cf. LEGISLATIVE BRANCH; EXECUTIVE BRANCH. 
(Cases: Constitutional Law €°67-75. C.J.S. Constitu- 
tional Law §§ 169-214, 441.] 


judicial bypass. A procedure permitting a person to 
obtain a court’s approval for an act that would 
ordinarily require the approval of someone else, 
such as a law that requires a minor to notify a parent 
before obtaining an abortion but allows an appropri- 
ately qualified minor to obtain a court order permit- 
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judicial council. A regularly assembled group of 
judges whose mission is to increase the efficiency 
oad effectiveness of the courts on which they sit; 
esp., a semiannual assembly of a federal circuit's 
judges called by the circuit's chief judge. 28 USCA 
§ 332. 


ting the abortion without parental notice. |Cases: 
Abortion and Birth Control €0.5.]} 


judicial-bypass provision. Family law. 1. A statutory 
provision that allows a court to assume a parental 
role when the parent or guardian cannot or will not 
act on behalf of a minor or an incompetent. 2. A 
statutory provision that allows a minor to circumvent 
the necessity of obtaining parental consent by obtain- 
ing judicial consent. 


judicial cognizance. See JUDICIAL NOTICE. 
judicial combat. See TRIAL BY COMBAT. 


judicial comity. The recognition and respéct that a 
court of one state or jurisdiction shows to another 


judicial day. See juridical day under Day. 
judicial declaration. See pECLARATION (1). 
judicial dictum. See pictum. 

judicial discretion. See DISCRETION (4). 


judicial economy. Efficiency in the operation of the 
courts and the gated system; esp., the efficient 
management of litigation so as to minimize duplica- 
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state or jurisdiction in giving effect to the other's 
laws and political decisions. 


Judicial Committee of the Privy Council. A tribunal 
created in 1833- with jurisdiction to hear certain 
admiralty and ecclesiastical appeals, and certain ap- 
peals from the Commonwealth. @ From the 16th 
century until the 19th, the Court of Delegates was 
the final court of appeal in England for ecclesiastical 
suits. During the reign of William IV, the power to 
hear final appeals was transferred to the Privy Coun- 
cil, and then to the Judicial Committee of the Privy 
Council. The committee consists entirely of laypeo- 
ple; ecclesiastics become members of the court only 
if an appeal is brought under the Church Discipline 
Act. Even then the ecclesiastics must be episcopal 
privy counselors. The Judicial Committee's decisions 
are not treated as binding precedent in the United 
Kingdom, but they are influential because of the 
overlapping composition of members of the Privy 
Council and the House of Lords in oa capac- 
ity. — Also termed Court of Final Appeal. 


judicial compensation. 1. ‘The remuneration that 
judges receive for their work. [Cases: Judges €=22. 
C.J.S. Judges § 75.] 2. Civil law. A court's judgment 
finding that two parties are mutually obligated to 
one another and crafting the amount of the judg- 
ment in accordance with the amount that each party 
owes, @ A claim for compensation is usu. contained 
in a reconventional demand. La. Code Civ. Proc. 
1902. See reconventional demand under DEMAND (2). 
(Cases: Set-off and Counterclaim @8. C.J.S. Set-off 
and Counterclaim §§ 3, 6.] 


Judicial Conference of the United States. The policy- 
making body of the federal judiciary, fesaonsicte for 
surveying the business of the federal courts, making 
recommendations to Con on matters affectin 
the judiciary, and supervising the work of the Ad- 
ministrative Office of the United States Courts. ¢ 
The Conference was originally established in 1923 as 
the Conference of Senior Circuit Judges. 28 USCA 
§ 331. See ADMINISTRATIVE OFFICE OF THE UNITED STATES 
COURTS. 

judicial confession. See CONFESSION. 

judicial contempt. See CONTEMPT (2). 


judicial control, Civil law, A doctrine by which a court 
can deny cancellation of a lease if the lessee’s breach 
is of minor importance, is not caused by the lessee, 
or is based on a good-faith mistake of fact. [Cases: 
Landlord and Tenant ¢34(1). C.J.S. Landlord and 
Tenant § 230(4).] 


tion of effort and to avoid wasting the judiciary's 
time and resources. ® A court can enter a variety of 
orders to promote judicial economy. For instance, a 
court may consolidate two cases for trial to save the 
court and the parties from having two trials, or it 
may order a separate trial on certain issues if doing 
so would provide the opportunity to avoid a later 
trial that would be more complex and time-consum- 
ing. 

judicial-economy exception. An exemption from the 
final-judgment rule, by which a party may seek 
immediate appellate review of a nonfinal order if 
doing so might establish a final or nearly final dispo- 
sition of the entire suit. See FINAL-JUDGMENT RULE. 
[Cases: Appeal and Error 68; Federal Courts 
$572. CJ.S. Appeal and Evror §§ 82-84.] 


judicial estoppel. See EsTopreL. 
judicial evidence. See EviDENCE. 
judicial fact. See Fact. 

judiciai factor. See Factor. 

judicial foreclosure. See FORECLOSURE. 
judicial immunity. See immunity (0). 
judicial insurance. See insuRANCE. 


judicialize, vb. 1. To pattern (procedures, etc.) after a 
court of law <these administrative hearings have 

. been judicialized>. 2. To bring (something not tra- 
ditionally within the judicial system) into the judicial 
system <political questions are gradually becoming 
judicialized>. — judicialization, n, 

judicial jurisdiction. See jurispicrion. 

judicial knowledge. See JUDICIAL NOTICE. 

judicial law. See JUDGE-MADE LAW. 


judicial legislation. 1. JUDGE-MaDE LAW (2). 2. LEGISLA- 
TION. 


judicial lien. See LIEN. 


judicially created double patenting. See pounte rat. 
ENTING. 


judicially created double-patenting rejection. See kt. 
JECTION. 

judicial morsel. See ordeal of the morsel under ORDEAL. 

judicial mortgage. See MorTGAGE. 


judicial notice. A court's acceptance, for purposes of 
convenience and without requiring a party’s proof, 


. 


Judicial oath 


of a well-known and indisputable fact, the court’s 

ower to accept such a fact <the trial court took 
judicial notice of the fact that water freezes at 32 
degrees Fahrenheit>. Fed. R. Evid. 201. — Also 
termed judicial cognizance; judicial knowledge. (Cases: 
Criminal Law @ 304; Evidence 71-52. C.J.S. Ciu- 
zens § 23; Criminal Law § 657; Evidence §§ 8-119; 
Trading Stamps and Coupons § 2.] 


judicial notice of prior art. Patents. Acknowledg- 
ment by the U.S. Patent and Trademark Office of 
all materials in its possession as prior art, for 
settling questions of novelty and priority. @ Pat- 
ents, applications, and records of interferences and 
appeals may be submitted by citation alone. 


judicial oath. See oaTH. 
judicial officer. See OFFICER (1). 
judicial opinion, See oriNion (1). 
judicial order. See orDER (1). 


Judicial Panel on Multidistrict Litigation. A panel of 
federal judges responsible for transferring civil ac- 
tions having common questions of fact from one 
district court to another to consolidate pretrial pro- 
ceedings. @ The panel was created in 1968. The 
Chief Justice appoints. its members. 28 USCA 
§ 1407. — Abbr. JPML. 


judicial power. 1. The authority vested in courts and 
judges to hear and decide cases and to make bindin 
judgments on them; the power to construe an 
apply the law when controversies arise over what has 
been done or not done under it. @ Under federal 
law, this power is vested in the U.S. Supreme Court 
and in whatever inferior courts Congress establishes. 
The other two great powers of government are the 
legislative power and the executive power. [Cases: 
Constitutional Law 67-75; Feceral Courts 1.1; 
Judges €=24. C.J.S. Constitutional Law §§ 169-214, 
441; Judges §§ 35, 53-56, 59-65.] 2. A power con- 
ferred on a public officer involving the exercise of 
judgment and discretion in deciding questions of 
right in specific cases affecting personal and propri:- 
tary interests. @ In this sense, the phrase is contrast- 
ed with ministerial power. See MINISTERIAL. 


judicial privilege. See priViLEGE (1). 
judicial proceeding. See PROCEEDING. 
judicial process, See PROCESS. 


judicial question. A question that is proper for deter- 
mination by the courts, as opposed to a moot ques- 
tion or one properly decided by the executive or 
legislative branch. Cf. poLITICAl. QUESTION. 


judicial record. See DOCKET (1). 
judicial remedy. See REMEDY. 


judicial restraint. 1. A restraint imposed by a court, as 
by a restraining order, injunction, or judgment. 2. 
The principle that, when a court can resolve a case 
based on a particular issue, it should do so, without 
reaching unnecessary issues. [Cases: Appeal and Er- 
ror 843; Federal Courts 756. C.J.S. Appeal and 
Error §§ 705-706.) 3. A philosophy of judicial deci- 
sion-making whereby judges avoid indulging their 
personal beliefs about the public good and instead 
try merely to interpret the law as legislated and 
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according to precedent. — Also termed (in senses 2 
& 3) judicial self-restraint. Cf. JUDICIAL ACTIVISM. 


judicial review. 1. A court's power to review the 
actions of other branches or levels of government; 
esp., the courts’ power to invalidate legislative and 
executive actions as being unconstitutional. 2. Vhe 
constitutional doctrine providing for this power. 3. A 
court's review of a lower court's or an administrative 
body's factual or legal findings. (Cases: Administra- 
tive Law and Procedure €651-821. C.J.S. Public 
Administrative Law and Procedure §§ 151, 172-271.] 


de novo judicial review. A court's nondeferential 
review of an administrative decision, usu. through 
a review of the administrative record plus any 
additional evidence the parties present. — Also 
termed de novo review. [Cases: Administrative Law 
and Procedure 744. C.J.S. Public Administrative 
Law and Procedure § 218.) 


pny review. Appellate review by all the mem- 
rs of a court rather than a panel. 


judicial robe. See rose (1). 

judicial sale. See save. 

judicial self-restraint. 1. JUDICIAL RESTRAINT (2). 2. JUDI- 
CIAL RESTRAINT (3). 

judicial separation. 1. SEPARATION (1). 2. SEPARATION (2). 
3. See divorce a mensa et thoro under DIVORCE. 


| judicial sequestration. See SEQUESTRATION. 


judicial settlement. See SETTLEMENT (2). 
judicial stacking. See STACKING. 


judicial-tenure commission. A commission that re- 
views complaints against judges, investigates those 
complaints, and makes: recommendations about ap- 
propriate measures to the highest court in the juris- 
diction. [Cases: Judges €711. C.J.S. Judges §§ 29, 
40-41.) 


judicial trustee. See TRUSTEE (1). 

judicial writ. See writ. 

judicia populi (joo-dish-ee-e pop-ye-li). [Latin] Roman 
lam. The criminal jurisdiction of the comitia. See co- 
MITIA. : 


judicia publica (joo-dish-ee-e pab-li-ke). [Lain] Roman 
law. The jurisdiction of the quaestiones perpetuae. See 
QUAESTIO PERPETUA. ; 

judiciary (joo-dish-ee-er-ee or joo-dish-o-ree), n. 1. 
The branch of government responsiblé for interpret- 
ing the laws and administering justice. Cf. EXECUTIVE 
(1); LEGISLATURE. [Cases: Judges 1. C.J.S. Judges 
§§ 2-7.) 2. A system of courts. 3. A body of 
judges. — Also termed (in sense 3) judicature. — 
judiciary, adj. 

judicia summaria (joo-dish-ee-a se-mair-ee-a). [Law 
Latin “summary proceedings” ] Scots law. Actions that 
can be summarily disposed of. 

judicio sisti (joo-dish-ee-oh sis-ti). [Latin “to be pres- 
ent in court’) 1. Roman law. Appearance in court. 2. 
Roman law. Security for appearance in court; VADIMO- 
nium. 3. Scots law. A type of caution requiring a 
claimant or the principal debtor to appear in court 
whenever the opponent demanded it. ® This type of 
caution was used in some criminal cases and in cases 
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involving defendants who were foreigners or posed 
a flight risk. See CAUTION. 


judicious (joo-dish-as), adj. Well-considered; discreet; 
wisely circumspect <the court's judicious application 
of the rules of evidence>. Cf. juDICIAL. — judicious- 
ness, n. 
judicium (joo-dish-ee-om), n. [Latin] Hist. 1. A judg- 
ment. 2. A judicial proceeding; a trial. 8. A court or 
tribunal. ¢ In Roman law, the plural judicia refers to 
criminal courts. Pl. judicia. 
judicium capitale (kap-i-tay-lee). [Latin] Hist. A 
judgment of death; a capital sentence. 
judicium parium (par-ee-em). [Latin] Hist. A judg- 
ment of one's peers; a jury trial or verdict. 


judicium publicum (pab-li-kem). [Latin “public tri- 
als”] A criminal proceeding under a public statute. 
© The term derived from the Roman rule allowing 
any member of the public to initiate a prosecution. 
See comITiA. 
“Judiclum publicum may have 
e the popular 
whether the phrase existed at @ ‘people’ had 
come to be replaced by quaestores. There is much to be 
said, in spite of Justinian's explanation [/nst. 4.18.1], for the 
view that these criminal trials were called ‘public’ as being 


‘of public interest,’ because, to use Blackstone’s words, 


their subject-matter affects the whole community.” 2 E.C. 


Clark, History of Roman Private Law § 10, at 441 (1914). 
judicium Dei (joo-dish-ce-om dee-1). Hist. God's sup- 
posed judgment on the merits of the case, made 
manifest by the outcome of an observable event. @ 
Examples on from Norman times were the trial 
by combat and the ordeal. See orDEAL; TRIAL BY COM- 
BAT. 
judicium ecclesiasticum. See FORUM ECCLESIASTICUM. 
judicium parium. See JuDICIUM. 
judicium publica. See yupicium. 
judicum rejectio (joo-di-kem ri-jek-shee-oh). [Latin] 
Roman law. A litigant’s right to exercise peremptory 
challenges against a judge or a certain number of 
jurors. 
judicum sortitio (joo-di-kem sor-tish-ee-oh). [Latin] 
Roman law. The practice of choosing jurors by draw- 
ing from an urn the names of eligible jpaiorene e 
The English word sortition (meaning “the drawing or 
casting of lots") derives from the Latin sortitio. 
judicum subsortitio atee de sab-sor-tish-ee-oh). 
{Latin] Roman lam. The practice of choosing supple- 
mental jurors (when necessary after peremptory 
challenges have been exercised) by drawing from an 
urn the names of eligible participants. 
juge (zhoozh), n. [French] French law. A judge. 
juge-de paix (zhoozh da pe or pay). An inferior 
judge; esp., a police magistrate. 
juge d’instruction (zhoozh dan-strook-syawn). A 
magistrate who conducts preliminary criminal pro- 
ceedings, as by taking complaints, interrogating 
parties and witnesses, and formulating charges. 
juicio (hwee-syoh). Spanish law. 1. A trial or suit; 
litigation. 2. Wisdom; prudence. 3. The capacity to 
ee right from wrong and truth from false- 


Inally meant trial by or 
R sa tt Is doubtful 
all before 


jura 


juise (juu-iz). Hist. 1. A judgment, sentence, or penal- 
ty. 2. By extension, the instrument of punishment, 
esp. a gibbet. 

Julian calendar. See OLD STYLE. 

jumbo certificate. A certificate of deposit of $100,000 
or more. — Also termed jumbo. 

jumbo mortgage. See MORTGAGE. 


jump bail, vb. (Of an accused) to fail to appear in 
court at the appointed time after promising to ap- 
pee and posting a bail bond. — Also termed ad 
il. See BaiLjumPiNnG. [Cases: Bail 97. C.].S. Bail; 
Release and Detention Pending Proceedings § 73.] 


jump citation. See pinpoint citation under CITATION (3). 


jumping a claim. Hist. The act of taking possession of 
public land to which another has previously ac- 
uired a claim. @ The first oe has the right to 
the land both under squatter law and custom ard 
under preemption laws of the United States. 


Junian Latin, n. See LATINI JUNIANI. 


junior, adj. Lower in rank. or standing; subordinate 
<a junior interest>. 


junior bond. See Bonp (3). 

junior counsel. See COUNSEL. 
junior creditor. See CREDITOR. 
junior execution. See EXECUTION. 
junior interest. See INTEREST (2). 
junior judgment. See juDGMENT. 
junior lien. See Lien. 

junior mortgage. See MORTGAGE. 
junior partner. See PARTNER. 


junior party. Patents. In. an interference proceeding, 
the party or parties who did not file the patent 
application first. @ A junior party has the burden of 
proving that he or she is the first inventor. Cf. sex- 
10R PARTY. (Cases: Patents €°106(1)::-C.].S. Patents 
§§ 159-162, 165.] 


junior security. See security. 


junior user. Trademarks. A persor. other than the first 
person to use a trademark. @ A-junior user may be 
permitted to continue using a mark in areas where 
the senior user's mark is not used, if the junior user 
did not know about the other user, and was the first 
user to register the mark. — Also termed second user; 
latecomer. See INNOCENT JUNIOR USER. Cf. SENIOR USER. 
(Cases: Trade Regulation 66.1. C.J.S. Trade-Marks, 
Trade-Names, and Unfair Competition §§ 29-30.1 


junior writ. See writ. 
junk bond. See Bonp (3). 
jura (joor-a), n. pl. (Latin) Rights. See jus. 


jura fiscalia (fis-kay-lee-a). Hist. Fiscal rights; 
rights of the Exchequer. 


jura fixa (joor-a fik-sa). Hist. Immovable rights. 


jura ig, personam. A right to enforce a particular 
person's obligation to another. See JUS IN PERSONAM. 


jura in rem. See JUS IN RE. 


jural 


jura majestatis (maj-a-stay-tis). Hist. Rights of sov- 
ereignty cr majesty. 
jura mixti dominii (miks-u_ da-min-ee-1). Hist. 
Rights of mixed dominion; the king's or queen's 
right or power of jurisdiction. 
jura personarum (por-se-nair-ain). Rights of per- 
sons. S€e¢ JUS PERSONAREM, 
jura praediorum (pree-lee-or-am). Hist. The rights 
of estates. 
jura regalia (vi-gay-lee-a). Hist. Royal rights; the 
prerogatives of the Crown. See REGALIA (). 
jura rerum (reer-am). Rights of things. See jus RER- 
UM. 
jura summi imperii (sem-1 im-peer-ee-1). Hist. 
Rights of supreme dominion; rights of sovereignty. 
jural (joor-ol), adj. 1. Of or relating to law or jurispru- 
dence; legal <jural and equitable rules>. 2. OF or 
relating to rights and obligations <jural relations>. 
jural act. See act. 
jural activity. See jural act under act. 
jural agent. An official — someone who has the ap- 
»ropriate authoritative status in society to enforce o1 
affect the society's legal system — who engages in a 
qual act. @ Common examples include judges, legis- 
ators, and police officers acting in their official 
supacities. See jural act under act. 
jural cause. Sec proximate cause under CAUSE (1). 
jura majestatis. See JURA. 
juramentum (joor-a-men-tam), n. [Latin] Civil law. An 
oath. Pl. juramenta (joor-a-men-ta). 
juramentum calumniae (ka-lam-nee-ee). An oath of 
calumny. See oath of calumny under OATH. 
juramentum corporalis (kor-pa-ray-lis). A corporal 
oath. See corporal oath under oatu. 
juramentum in litem (in li-tem or -tam). An oath in 
litem. See oath in litem under OATH. 
juramentum judiciale (joo-dish-ee-ay-lee). An oath 
y which the judge defers the decision of the case 
to either of the parties. 
juramentum necessarium (nes-9-sair-ee-om). A nec- 
essary or compulsory oath. 
juramentum voluntarium (vol-an-tair-ee-em). A vol- 
untary oath. 
jura mixti dominii. See jura. 
jurant (joor-ont), n. Archaic. One who takes an oath. — 
jurant, n. 
jura personarum. See JURA. 
jura praediorum. See yuRA. 
jura regalia. See Jura. 
jura rerum. See JURA. 
jura summi imperii. Sce jurs. 


jurat (joor-at). 1. [fir Latin jurare “to swear”) A certifi- 
cation added to an affidavit or deposition stating 
when and before what authority the affidavit or 
deposition was made. @ A jurat typically says “Sub- 


866 


scribed and sworn to before me this ___ day of 


[month], [year],” and the officer (usu. a notary pub- 
lic) thereby certifies three things: (1) that the person 
signing the document did so in the officer's pres- 
ence, (2) that the signer appeared before the officer 
on the date indicated, and (3) that the officer admin- 
istered an oath or affirmation to the signer, who 
swore to or affirmed the contents of the docu- 
ment. — Also termed jurata. Cf. vertFication. [Cases: 
Affidavits 12. C.J.S. Affidavits §§ 31-39.] 


witness jurat. A subscribing witness's certificate ac- 
knowledging the act of witnessing. @ Even though 
this certificate is technically an acknowledgment 
and not a true jurat, the phrase witness jural is 
commonly used. See acKNOWLEDGMENT. 


2. [fr. Latin juratus “one sworn”] In France and the 
Channel Islands,-a municipal officer or magistrate. 


jurata (juu-ray-te), n. 1. Hist. A jury of 12 persons; 
esp., a jury existing at common law. 2. JURAT ()). 


juration (juu-ray-shan). Archaic. 1. The act of adminis- 
tering an oath. 2, The act of swearing on oath. 


jurative. See suRATORY. 
jurator (juu-ray-tar). Archaic. See JUROR. 


juratorial (joor-a-toh-ri-al) adj. Of or pertaining to a 


jury. : 

juratory (joor-a-tor-ee), adj. Of, relating to, or contain- 
ing an oath. — Also termed-jurative. 

juratory caution. 1. Maritime law. A court's permission 
for an indigent to disregard filing fees and court 
costs. ® A sult upon a juratory caution is the equiva- 
lent of a suit in forma pauperis. The right was first 
recognized in United States admiralty courts in 
Bradford v. Bradford, 3 F. Cas. 1129 (1878). See ix 
FORMA PAUPERIS. 2. Scots law. A security given on oath, 
such as a bond. 


jure (joor-ee), adv. [Latin] 1. By right; in right. 2. By 
law. See DE JURE. 


jure accessionis (joor-ee ak-sesh-ee-oh-nis). By the 
w of natural accession. @ For example, the fruits 

of trees on one’s land are one’s property jure. 

accesstonis. : 

jure aceretionis (a-kree-shee-oh-nis). By right of 

accretion. fon 

jure belli (bel-1). By the right or law of war. 

jure civili (se-vi-l). By the civil law... 

jure coronae (ko-roh-nee). In right of the Crown. 


jure devolutionis (dev-a-loo-shee-oh-nis). By right 
of devolution. 


jure divino (di-vi-noh). By divine right. 


jure ecclesiae (e-klee-z[hJee-ee). By right of the 
church. 


jure gentium (jen-shee-am). By the law of nations. 
jure officii (a-fish-ee-1). By right of office. 

jure proprietatis (pra-pri-a-tay-tis). By right of 
property. 

me proprio (proh-pree-oh). By one’s own proper 
right. 
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jure repraesentationis (rep-ra-zen-tay-shee-ob-nis). 
By right of representation; in the right of another 
person. 


jure sanguinis (sang-gwi-nis). By right of blood. 
jure uxoris (ok-sor-is). In right of a wife. 


jure gestionis (joor-ee jes-chee-oh-nis), n. [Latin “by 
way of doing business”) A nation’s acts that are 
essentially commercial or private, in contrast to its 
public or governmental acts. © Under the Foreign 
Sovereign Immunities Act, a foreign country’s im- 
munity ts lirnited to claims involving its public acts. 
The statutory immunity does not extend to claims 
arising from the private or commercial acts of a 
foreign state. 28 USCA:§ 1605. Cf. jure imperi. See 
COMMERCIAL-ACTIVITY EXCEPTION; RESTRICTIVE PRINCIPI.E 
OF SOVEREIGN IMMUNITY. 


jure imperti (joor-ee im-peer-ee-1), n. [Latin “by right 
of sovereignty”) The public acts that a nation under- 
takes as a sovereign state, for which the sovereign is 
usu. immune from suit or liabilicy in a foreign coun- 
try. Cf. JURE GESTIONIS; COMMERCIAL-ACTIVITY EXCEP- 
TION. See RESTRICTIVE PRINCIPLE OF SOVEREIGN IMMUNI- 
TY. 


jure naturae. 1. EX JURE NATURAE. 2. NATURAL LAW. 


juridical (juu-rid-i-kal), adj. 1. Of or relating.te judi- 
cial proceedings or to the administration of justice. 
2. Of or relating to law; legal. — Also termed juridic. 
Gf. NONJURIDICAL. 


juridical act. See act. 

juridical day. See pay. 

juridical double taxatiou. See double taxation (3) under 
TAXATION. 


juridical link. A legal relationship between members 
of a group, such as those in a potential class action, 
sufficient to- make a single suit more efficient or 
elfective than multiple suits. — Also termed juridical 
relationship. (Cases: Federal Civil Procedure 164; 
Parties 935.13. C.J.S. Parties §§ 31, 34.] 


juridical person. See artificial person under PERSON (8). 


jurimetrics (joor-o-me-triks), n. Tie use of scientific or 


- empirical methods, including measurement, in the 
study or analysis of legal matters. — jorimetrician 
{joor-e-me-trish-an), jurimetricist (joor-e-me-tro- 
Sist), . 

"A variety of contextual frames of reference have been 

employ: by commentators to explain and clarify the basis 

for judicial decision-making, the most fundamental aspect 
of the judge's job. These range from exptoration of the 
jJudge’s personality to the employment of smail group theo- 
ty, game theory and Guttman scaling to measure and 
apprehend the nature of judicial decision-making. Indeed, 
the disciptined effort to identify with mathematical precision 
the decision process has been dubiously termed ‘jurimet- 
tics.’"* Alexander B. Smith & Abraham S. Blumberg, ‘The 


none of Objectivity,” in 2 Crime and Justice 485-86 


juris (joor-is), adj. [Latin] 1. Of law. 2. Of right. 


juris divini (di-vi-n1). Roman law. Of divine right; 
subject to divine Jaw. © The phrase appeared in 
reference to churches or to religious items that 
could not be privately sold. 


juris positivii (poz-a-tiv-ee-1). Of positive law. 


jurisdiction 


juris privati (pri-vay-ti). Of private right; relating 
to private property or private law. 


juris publici (pob-li-si). Of public right; relating to 
common or public use, or to public law. 


juriscenter (joor-e-sen-tar or joor-o-sen-tar), n. Conflict 
of laws. The jurisdiction that is most appropriately 
considered a couple's domestic center of gravity for 
matrimonial purposes. [Cases: Divorce ¢=2; Mar- 
riage 3. C.J.S. Conflict of Laws § 90; Divorce § 3; 
Marriage §§ 4-6, 10.] 


jurisconsult (joor-is-kon-salt or -kon-selt). One who is” 
learned in the law, esp. in civil or international law; 
JURIST. ee 


jurisdictio contentiosa (joor-is-dik-shee-oh kan-ten- 
shee-oh-sa). [Latin] Roman law.-.Contentious as op- 
_posed to voluntary jurisdiction.:See contentious jurts- 
diction (1) under JURISDICTION. 


jurisdictio emanata (joor-is-dik-shee-oh em-d-nay-ta). 
{Law Latin “a jurisdiction emanating from the 
court”) Hist. A court's inherent jurisdiction, esp. to 
punish a contemner. See CONTEMNOR. 


jurisdictio in consentientes (joor-is-dik-shee-oh in kan- 
sen-shee-en-teez). [Law Latin “jurisdiction over par- 
ties by virtue of their consent”] Scots aw. Consensual 
jurisdiction. See consent jurisdiction under surispic- 
TION. 


jurisdiction, n. 1. A government's general power to 
exercise authority over all persons and things within 
its territory; esp., a state’s power to create interests 
that will be recognized under common-law princi- 
ples as valid in other states <New Jersey's jurisdic- 
tion>. [Cases: States 1. C.J.S. States §§ 2, 16.]2.A 
court's power to decide a case or issue a decree <the 
constitutional grant of federal-question jurisdic- 
tion>. — Also termed (in sense 2) competent jurisdic- 
tion; (in both senses) coram judice. (Cases: Courts 3, 
Federal Courts €°3.1, 161. C.J.S. Courts §§ 9, 18.] 


“Rules of jurisdiction in a sense speak from a position 
outside the court system and pre! the authority of the 
courts within the system. They are to a large extent constitu- 
tional rules. The provisions of the U.S. Canstitution specify 
the outer {mits of the subject-matter jurisdiction of the 
federe! courts and authorize Congress, within those limits, 
to establish by statute the Piss mireoerh and jurisdiction of 
the federal courts. Thus, ja HHof.the Constitution de- 
fines the paca power of the United States to include 
cases arising under federal law and cases between parties 
of diverse state citizenship. as well as other . The 
U.S. Constitution, particularly the Oue Process , also 
establishes limits cn the Jurisdiction of the state courts. 
These due process {imitations rooney Operate in two 
areas: jurisdiction of the greet matter and jurisdiction over 
ns. Within each state, court system is established 

stata constitutional provisions or a combination of 
such provisions and Implementing legisfation, which togeth- 
er define the authority of the various courts within the 
system.” Fleming James Jr., Geoffrey C. Hazard Jr. & John 
Leubsdort, Civil Procedure § 2.1, at 55 (Sth ed. 200%). 


3. A geographic area within which political or judi- 
cial authority may be exercised <the accused fled to 
another jurisdiction>. 4. A political or judicial sub- 
division within such an area <other jurisdictions 
have decided the issue differently>. Cf. venue. — 
jurisdictional, adj. 

agency jurisdiction. The regulatory or adjudicative 

power of a government administrative agency over 

a subject matter or matters. 


jurisdiction 


ancillary jurisdiction. A court's jurisdiction to adju- 
dicate claims and procedines related to a claim 
that is properly before the court. @ For example, if 
a plaintiff brings a lawsuit in federal court based 
on a federal question (such as a claim under Title 
VII), the defendant may assert a counterclaim 
over which the court would not otherwise have 
jurisdiction (such as a state-law claim of stealing 
company property). The concept of ancillary juris- 
diction has now been codified, along with the 
concept of pendent jurisdiction, in the supplemen- 
tal-jurisdiction statute. 28 USCA § 1367. See sup- 
plemental jurisdiction. Cf. pendent jurisdiction. (Cases: 
Admiralty 1(3); Courts 27; Equity 35; Fed- 
eral Courts 20. C.J.S. Courts § 66; Equity §§ 9, 
80, 87.) 


anomalous jurisdiction. 1. Jurisdiction that is not 
granted to a court by statute, but that is inherent 
in the court's authority to govern lawyers and 
other officers of the court, such as the power to 
issue a preindictment order suppressing illegally 
seized property. [Cases: Criminal Law €°394.5(1); 
Federal Courts @7; Searches and Seizures €=84. 
CJS. Criminal Law §§ 794, 797; Equity § 20; 
Searches aud Seizures §§ 217-226.) 2. An appellate 
court's provisional jurisdiction to review the denial 
of a motion to intervene in a lower-court case, so 
that if the court finds that the denial was correct, 
then its jurisdiction disappears — and it must 
dismiss the appeal for waut of jurisdiction — be- 
cause an order denying a motion to intervene is 
not a final, appealable order. See ANOMALOUS-JURIS- 
DICTION RULE. [Cases: Federal Courts €°555.] 


appellate jurisdiction. The power of a court to 
review and revise a lower court's decision. @ For 
example, U.S. Const. art. II], § 2 vests appellate 
jurisdiction in the Supreme Court, while 28 USCA 
§§ 1291-1295 grant appellate jurisdiction to lower 
federal courts of appeals. Cf. original jurisdiction. 
[Cases: Appeal and Error 17; Courts 
€=203-209; Federal Courts €°751. C.J.S. Appeal 
. and Error §§ 31-32, 40.] 
arising-in jurisdiction. A bankruptcy court's juris- 
diction over issues relating to the administration of 
the bankruptcy estate, and matters that occur only 
in a bankruptcy case. 28 USCA §§ 157, 1334. 
(Cases: Bankruptcy €2043-2063. C.J.S. Bankrupt- 
cy §§ 5, 9-12,14~15, 17-18, 22.] 
assistant jurisdiction. The incidental aid provided 
by an equity.‘sourt to a court of law when justice 
requires both legal and equitable processes and 
remedies. — Also termed auxiliary jurisdiction. 


common-law jurisdiction. 1. A place where the legal 
system derives fundamentally from the English 
common-law system <England, the United States, 
Australia, and other common-law jurisdictions>. 2. 
A court's jurisdiction to try such cases as were 
cognizable under the English common law <in the 
absence of a controlling statute, the court exer- 
cised common-law juewdictlon over those claims>. 


complete jurisdiction. A court’s power to decide 
matters presented to it and to enforce its decisions. 


concurrent jurisdiction. 1. Jurisdiction that might 
be exercised simultaneously by more than one 
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court over the same subject matter and within the 
same territory, a litigant having the right to choose 
the court in which to file the action. (Cases: Admi- 
ralty @1(1); Courts €=472, 489, 510: Federal 
Courts @ 1131. C.J.S. Courts §§ 186, 203. 222, 
225.} 2. Jurisdiction shared by two or more states, 
esp. over the physical boundaries (such as rivers or 
other bodies of water) between them. — Also 
termed coordinate jurisdiction; overlapping jurisdiction. 
Cf. exclusive jurisdiction. 
“In several cases, two States divided by a river exercise 
concurrent Jurisdiction over the river, no matter where 
inter-state boundary may be; In some cases by the Ordi- 
nance of 1787 for organizing Territories northwest of the 
Chio River, In some cases by Acts of Congress organizing 
Territories or admitting States, and In some cases by agree- 
ments between the s concemed.” 1 Joseph H. Beale, 
A Treatise on the Conflict of Laws § 44.3, at 279 (1935). 
consent jurisdiction. Jurisdiction that parties have 
agreed to, cither by accord, by: contract, or by 
general appearance. ®@ Parties may‘not, by agree- 
ment, confer subject-matter jurisdiction on a fed- 
eral court that would not otherwise have it. [Cases: 
Courts 422. C.J.5. Courts § 61.] 


contentious jurisdiction. 1. A court’s jurisdiction 
exercised over disputed matters. 2. Eccles. law. The 
branch of ecclesiastical-court jurisdiction that deals 
with contested proceedings. 

continuing jurisdiction. A court's power to retain 
jurisdiction over a matter after entering a judg- 
ment, allowing the court to modify its previous 
rulings or orders. See CONTINUING-JURISDICTION DOC. 
TRInE. [Cases: Courts ¢=30; Federal Courts 
26.1. C.J.S. Courts §§ 71-73.] 


coordinate jurisdiction. See concurrent jurisdiction. 


criminal jurisdiction. A court's power to hear crim- 
inal cases. [Cases: Crimiual Law 83. C.J.S. Crimi- 
nal Law §§ 149-150.] 


default jurisdiction. Family law. In a child-custody 
matter, jurisdiction conferred when it is in the best 
interests of the child and cither (1) there is no 
other basis for jurisdiction under the Uniform 
Child Custody Jurisdiction Act or.the Parental 
Kidnapping Prevention Act, or (2) another state 
has declined jurisdiction in favor of default juris- 
diction. @ Jurisdiction is rarely based on default 
because either home-state jurisdiction or signifi- 
cant-connection jurisdiction almost “always applies, 
or else emergency jurisdiction is in¥éked. Default 
jurisdiction arises only ‘if none of those three ap- 
aie or a state with jurisdiction on any of those 

ases declines to exercise it and default jurisdiction 
serves the best interests of the child. 


delinquency jurisdiction. The power of the court to 
hear matters regarding juvenile acts that, if com- 
mitted by an adult, would be criminal. Cf. status- 
offense jurisdiction. 

diversity jurisdiction. A federal court's exercise of 
authority over a case involving parties who are 
citizens of different states and an amount in con- 
troversy greater than a statutory minimum. 28 
USCA § 1332. See DIVERSITY OF CITIZENSHIP; 
AMOUNT IN CONTROVERSY. [Cases: Federal Courts 
28 1-360.] 
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emergency jurisdiction. Family law. A court's ability 
to take jurisdiction of a child who is phys rally 
present in the state when that child has been 
abandoned or when necessary to protect the child 
from abuse. @ Section 3(a)(3) of the Uniform Child 
Custody Jurisdiction Act allows for emergency ju- 
risdiction. It is usu. temporary, lasting only as long 
as is necessary to protect the child. 
equity jurisdiction. In a common-law judicial sys- 
tem, the power to hear certain civil actions accord- 
ing to the procedure of the court of chancery, and 
to resolve them according to equitable rules. 
[Cases: Equity <1; Federal Courts 7. CJS. 
Equity §§ 2-5, 7-8, 10, 20.} 
“(The term oy jurisdiction does not refer to jurisdiction 
tn the sense of the power conferred by the sovereign on the 
court over specified subject-matters or to jurisdiction over 
the res or the persons of the parties in Sl oaincerd proceed- 
ing but refers rather to the merits. want of equity 
jurisdiction does not mean that the court has no power to 
act but that it should not act, as on the ground, for example, 
that there Is an adequate remedy at Taw." Willlam Q. de 
Funlak, Handbook of Modem Equity 38 (2d ed. 1956). 
exclusive jurisdiction. A court’s power to adjudicate 
an action or class of actions to the exclusion of all 
other courts <federal district courts have exclusive 
jurisdiction over actions brought under the Securi- 
ties Exchange Act>. Cf. concurrent jurisdiction. 
{Cases: Courts 472, 489, 510; Equity 944; Fed- 
eral Courts 71131. C.J.S. Courts §§ 186, 203, 222, 
225; Equity §§ 19, 51-53.) 


extraterritorial jurisdiction. A court's ability to ex- 
ercise power beyond its territorial limits. See Lonc- 
ARM sTaTuTE. [Cases: Courts €12(2); Federal 
Courts 76. C.J.S. Courts §§ 39, 44.) 


federal jurisdiction. 1. The exercise of federal- 
court authority. (Cases: Federal Courts €=3.1.] 2. 
The area of study dealing with the jurisdiction of 
federal courts. 


federal-juvenile-delinquency jurisdiction. A federal 
court’s power to hear a case in which a person 
under the age of 18 violates federal law. © In such 
a case, the federal court derives its jurisdictional 
power from 18 USCA §§ 5031 et seq. The Act 
severely limits the scope of federal-juvenile-delin- 
uency jurisdiction because Congress recognizes 
t juvenile delinquency is essentially a state issue. 
The acts that typically invoke federal jurisdiction 
are (1) acts committed on federal lands (mili 
bases, national parks, Indian reservations), and (2) 
acts that violate federal drug laws or other federal 
criminal statutes. 


federal-question jurisdiction. The exercise of feder- 
al-court power over claims arising under the U.S. 
Constitution, an act of Congress, or a treaty. 28 
USCA § 1331. [Cases: Federal Courts ©7161-247.] 


foreign jurisdiction. 1. The powers of a court of a 
sister state or foreign country. 2. Extraterritorial 
process, such as long-arm service of process. 


general jurisdiction. 1. A court's authority to hear a 
wide range of cases, civil or criminal, that arise 
within its geographic area. ([Cases: Courts 
@>] 18-158.1; Federal Courts ¢=3.1, 76.5. C.J.S. 
Courts §§ 3, 23-31, 33-35.] 2. A court's authority 
to hear all claims against a defendant, at the place 


jurisdiction 


of the defendant's domicile or the place of service, 
without any showing that a connection exists be- 
tween the claims and the forum state. Cf. limited 
jurisdiction, specific jurisdiction. [Cases: Courts 
@12(2.5); Federal Courts 76.10. C.J.S. Courts 
§ 45] 


home-state jurisdiction. Family law. In interstate 
child-custody disputes governed by the Uniform 
Child Custody Jurisdiction and Enforcement Act, 
jurisdiction based on the child's having been a 
resident of the state for at least six consecutive 
months immediately before the commencement of 
the suit. See HOME STATE. 

in personam jurisdiction. See personal jurisdiction. 

in rem jurisdiction (in rem). A court’s power to 
adjudicate the rights to a given piece uf property, 
including the power to seize and hold it. — Also 
termed. jurisdiction in rem. See in REM. Cf. personal 
jurisdiction; subject-matter jurisdiction. [Cases: Courts 
18-19; Federal Courts © 93. CJ.S. Courts 
§§ 50-53.) 


in.ernational jurisdiction. A court's power to hear’ 
and determine matters between different countries 
or persons of different countries. 


judicial jurisdiction. The legal power and authori- 
ty of a court to make a decision that binds the 
parties to any matter properly brought before it. 


jurisdiction in personam. See personal jurisdiction. 
jurisdiction in rem. See in rem jurisdiction. 
jurisdiction of the person. See personal jurisdiction. 
jurisdiction over the person. See personal jurisdiction. 
jurisdiction quasi in rem. See quasi-in-rem jurisdic- 
tion. 

legislative jurisdiction. A legislature's general 
sphere of authority te enact laws and conduct all 


business related to that authority, such as holding 
hearings. (Cases: States 1. CJ.S. States §§ 2, 16.] 


limited jurisdiction. Jurisdiction that is confined to 
a particular type of case or that may be exercised 
only under statutory limits and pee pene _— 
Also termed special urisdiction. Cf. general juvisdic- 
tion. [Cases: Courts 26, 59; Federal Courts 5. 
CJ.S. Courts §§ 3, 8,.64-65, 67.] 


’ “tt is a principle of first Importance that the federal courts 


are courts of Ilmited jurisdiction. ... The federal courts ... 
cannot be courts of general jurisdiction. They are empow- 
ered to hear only such cases as are within the judicial 
power of the United States, as defined In the Constitution, 
and have been entrusted to them by a jurisdictional grant 
by Congress." Charles Alan Wright, The Law of Federal 
Courts § 7, at 27 (5th ed. 1994). 


long-arm jurisdiction. Jurisdiction over a nonresi- 


dent defendant who has had some contact with the 
jurisdiction in which the petition is filed. 


original jurisdiction. A court's power to hear and 
decide a matter before any other court can review 
the matter. Cf. appellate jurisdiction. (Cases: Courts 
@118-158.1, 206; Federal Courts 3.1. CJ.S. 
Courts §§ 3, 23-31, 33-35.] 


overlapping jurisdiction. See concurrent jurisdiction. 


Jurisdiction 


pendent jurisdiction (pen-dent). A court's jurisdic- 
tion to hear and determine a claim over which it 
would not otherwise have jurisdiction, because the 
claim arises from the same transaction or occur- 
rence as another claim that is properly before the 
court. @ For example, if a plantift brings suit in 
federal court claiming that the defendant, in one 
transaction, violated both a federal and a state law, 
the federal court has jurisdiction over the federal 
claim (under federal-question jurisdiction) and 
also has jurisdiction over the state claim that is 
peseent to the federal claim. Pendent jurisdiction 
as now been codified as ae preter jurisdic- 
tion. 28 USCA § 1367, — termed pendent- 
claim jurisdiction. See supplemental jurisdiction. CF. 
ancillary jurisdiction. [Cases: Courts €°27; Equity 
35; Federal Courts €°14. C.J.S. Courts § 66;— 
Equity §§ 9, 80, 87.} 
pendent-party jurisdiction. A court's jurisdiction :c 
adjudicate a claim against a party who is not 
otherwise subject to the court's jurisdiction, be- 
cause the claim by or against that party arises from 
the same transaction or occurrence as another 
claimn that is properly before the court. ® Pendent- 
party jurisdiction has been a hotly debated subject, 
and was severely limited by the’ U.S. Supreme 
Court in Finley v. United States, 490 U.S. 545, 109 
S.Ct. 2003 (1989). The concept is now codified in 
the supplemental-jurisdiction statute, and it ap- 
plies to federal-question cases but ‘not to diversity- 
jurisdiction cases. 28 USCA § 1367. Neither pen- 
dent-party jurisdictior. nor supplemental jurisdic- 
tion may be used to circumvent the complete- 
diversity requirement in cases founded on diversi- 
ty jurisdiction. See supplemental jurisdiction. [Cases: 
Federal Courts 23.) 


personal jurisdiction. A court's power to bring a 
person into its adjudicative process; jurisdiction 
over a defendant's personal rights, rather than 
merely over property interests. — Also termed in 
personam jurisdiction; jurisdiction in personam; jurisdic- 
tion of the person; jurisdiction over the person. See in 
PERSONAM. Cf, im rem jurisdiction. [Cases: Admiralty 
>5; Constitutional Law €305(5, 6); Courts 10; 
Federal Courts € 71-97. C.J.S. Admiralty 
§§ 23-25, 29, 67; Constitutional Law §§ 1151-1152; 
Courts §§ 39-40.) 


plenary jurisdiction (plee-na-ree or plen-o-ree). A 
court's full and absolute power over the subject 
matter and the parties in a case. 


primary jurisdiction. The power of an agency to 
decide an issue in the first instance when a court, 
having concurrent jurisdiction with the agency, 
determines that it would be more pragmatic for 
the agency to handle the case initially. See primary. 
JURISDICTION DOCTRINE. 


“The doctrine of primary jurisdiction typically is raised, not 
In a proceeding before an administrative agency, but [n 
litigation before a court. Agency and court jurisdiction to 
resolve disputes and issues frequently overlap. Primary 
jurisdiction is a concept used by co to allocate initial 
decision-making responsibility between agencies and 
courts where such overlaps exist.... A holding that an 
agency has prisnary Jurisdiction to resolve an Issue raised in 
@ judicial proceeding has two Im t consequences. 
First, it transfers some of the power to resolve that issue to 
the agency. ... Second, if the Issues referred to the agency 
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as within its primary jurisdiction are critical to judicial resotu- 
tlon of the underlying dispute, the court cannot proceed 
with the trial of the case until the agency has resolved those 
issues and the agency's decision has n elther affirmed 
or reversed by a reviewing court." Richard J. Pierce Jr. et 
al., Administrative Law Process 206, 207-08 (8d ed. 1999). 
probate jurisdiction. Jurisdiction over matters re- 
lating to wills, settlement of decedents’ estates, and 
(in some states) guardianship and the adoption of 
minors. (Cases: Courts €198; Federal Courts 
9] ; 


proregates jurisdiction. Civil law. Jurisdiction con- 
ferred by the express consent of all the parties on 
a judge who would otherwise be disqualified. Cf. 
tacit prorogation under PROROGATION. 


quasi-in-rem jurisdiction (kway-si in rem or kway- 
zi). Jurisdiction over a person but based on that 
person's interest in property. located within the 
court's territory. — Also termed jurisdiction quasi in 
ren. See quasi in rem under IN REM. [Cases: Courts 
18; Federal Courts €=93. C.J.S. Courts § 53.] 


significant-connection jurisdiction. Family law. In a 
child-custody matter, jurisdiction based on (1) the 
best interests of the child, (2) at least one parent's 
(or litigant’s) significant connection to the state, 
and (3) the presence in the state of substantial 
evidence about the child's present or future care, 
protection, training, and personal relationships. 
This type of jurisdiction is conferred by both the 
Uniform Child Custody Jurisdiction Act and the 
Parental Kidnapping Prevention Act. Generally, 
the home state will also be the state with significant 
connections and substantial evidence. Jurisdiction 
based on a significant connection or substantial 
evidence alone is conferred only when the child 
has no home state. — Also termed significant- 
connection/substantial-evidence jurisdiction; significant 
connection-substantial evidence jurisdiction; substantial- 
evidence jurisdiction. See HOME STATE. 
special jurisdiction. See limited jurisdiction. 
sisi jurisdiction. Jurisdiction that stems from 
e defendant's having certain minimum contacts 
with the forum state so that the court may hear a 
case whose issues arise from those minimum con- 
tacts. Cf. general jurisdiction. [Cases: Courts 
@12(2.10); Federal Courts 76.10. C.J.S. Courts 
§§ 40, 45, 47.] 


state jurisdiction. 1. The exercise of state-court 
authority. 2. A court's power to hear all matters, 
both civil and criminal, arising within its territorial 
boundaries. 


status-offense jurisdiction. The power of the court 
to hear matters regarding noncriminal conduct 
committed by a juvenile. See status offense under 
OFFENSE (1). Cf. delinquency jurisdiction. 


subject-matter jurisdiction. Jurisdiction over the 
nature of the case and the type of relief sought; 
the extent to which a court can rule on the con- 
duct of persons or the status of things. — Also 
termed jurisdiction of the subject matter, jurisdiction of 
the cause; jurisdiction over the action. Cf. personal 
jurisdiction. [Cases: Courts @@4; Federal Courts 
3.1. C.J.S. Courts §§ 9-10, 18.] 
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supplemental jurisdiction. Jurisdiction over a claim 
that is part of the same case or controversy as 
another claim over which the court has original 
jurisdiction. @ Since 1990, federal district courts 

ve had supplemental piper oe which in- 
cludes jurisdiction over both ancillary and pendent 
claims. 28 USCA § 1367. See ancillary jurisdiction; 
pendent jurisdiction. (Cases: Courts $27; Equity 
€=35; Federal Courts 914. C.J.S. Courts § 66; 
Equity §§ 9, 80, 87.) 


territorial jurisdiction. 1. Jurisdiction over cases 
arising in or involving persons residing within a 
defined territory. [Cases: Courts 171; Federal 
Courts ©71.] 2. Territory over which a govern- 
ment, one of its courts, or one of its subdivisions 
has jurisdiction. 


transient jurisdiction (tran-shent). Personal juris- 
diction over a defendant who is served with pro- 
cess while in the forum state only temporarily 
(such as during travel). (Cases: Courts 713. C_J.S. 
Courts § 41.) 


voluntary jurisdiction. 1. Jurisdiction exercised 
over unopposed matters. 2. Eccles. law. Jurisdiction 
that does not require a judicial proceeding, as with 

‘ granting a license or installing a nominee to a 
benefice. 


jurisdictional amount. See AMOUNT IN CONTROVERSY... - 
jurisdictional fact. See Facr. 


jurisdictional-fact dectrine. Administrative law. The 
principle that if evidence is presented challenging 
the factual findings that triggered an agency's action, 
then a court will review the facts to determine 
whether the agency had authority to act in the first 
place. @ This doctrine is generally no longer applied. 
Cf. consTITUTIONAL-FACT DocTRINE. [Cases: Adminis- 
trative Law and Procedure €°795. C.].S. Public Ad- 
mintsrative Law and Procedure § 241.) 


jurisdictional! gerrymandering. See GERRYMANDERING 
(2). 


jurisdictional limits. The geographic boundaries or 
the constitutional or statutory limits within which a 
court's authority may be exercised. 


jurisdictional plea. See pLea (3). 
jurisdictional statement. Sce JURISDICTION CLAUSE (). 
jurisdictional strike. See strike. 


jurisdiction clause. 1. At law, a statement in a plead- 
ing that sets forth the court's jurisdiction to act in 
the casé. — Also termed jurisdictional statement. 2. 
Equity practice. The part of the bill intended to show 
that the court has jurisdiction, usu. by an averment 
that adequate relief is unavailable outside equitable 
channels. 


jurisprudence - 


jurisdiction in personam. See personal jurisdiction un- 
der JURISDICTION. 

jurisdiction in rem. See in rem jurisdiction under vrs. 
DICTION. 


jurisdictionis fundandae (joor-is-dik-shee-vh-nis fari- 
dan-dee). [Law Latin] Scots law. For the purpose of 
founding jurisdiction. See ARRESTUM JURISPICTIONIS 
FUNDANDAE CAUSA. 


jurisdiction of the cause. See subject-matter jurisdiction 
under juRiSDICTION. 


jurisdiction of the person. See personal jurisdiction 
under JURISDICTION. 


jurisdiction of the subject matter. See subject-matter 
Jurisdiction under JURISDICTION. 


jurisdiction over the action. See subject-matter jurisdic- 
tion under JURISDICTION. 


jurisdiction over the person. See personal jurisdiction 
under JURISDICTION. 

jurisdiction quasi in rem. See quasi-in-rem jurisdiction 
under JURISDICTION. 

jurisdictio voluntaria (joor-is-dix-shee-oh vol-an-tair- 
ee-). [Latin] Roman law. Voluntary jurisdiction. See 
voluntary jurisdiction under JURISDICTION. 


Juris Doctor (joor-is dok-tar). Doctor of law — the law 
degree most commonly conferred by an American 
law school. — Abbr. J.D. — Also termed Doctor of 
Jurisprudence, Doctor of Law. Cf. MaSTER OF LAWS; LL.B. 
DOCTOR OF LAWS. 


juris et de jure (joor-is et dee joor-ee). [Latin] Of law 
and of right <a presumption juris el de jure cannot 
be rebutted>. : 


jurisinceptor (joor-is-in-sep-tor). [Latin] Hist. A student 
of the civil law. 


jurisperitus (joor-is-pa-ri-tas), adj. [Latin] (Of a person) 
skilled or learned in law. Cf. Lecisrerrrus. 

juris positivii. See juris. 

juris privati. See juris. ‘, 

jurisprude (joor-is-prood), n. 1. A person who makes 
a pretentious display of legal knowledge or who is 
overzealous uLout the importance of legal doctrine. 
2. JURISPRUDENT. 


jurisprudence (joor-is-prood-ants), n. 1. Originally (in 
the 18th century), the study of the first principles of 
the law of nature, the civil law, and the law of 
nations. — Also termed jurisprudentia naturalis i 
is-proo-den-shee-a nach-o-ray-lis). 2. More modern- 
ly, the study of the general or fundamental elements 
of a particular legal system, as opposed to its prac- 
tical and-.concrete details. 3. The study of I-gal 
systems in general. 4. Judicial precedents considered 
collectively. 5. In German literature, the whole of 
legal knowledge. 6. A system, body, or division of 
law. 7. CASELAW. ; 
“Jurisprudence addresses the questions about law that an 
intelligent layperson of speculative bent — not a lawyer — 
might think particularly interesting. What Is law? ... Where 
does law come from? ... Is faw an autonomous discipline? 
ae bal is il nate eh a law a nee 
umanity, or ne AD ror a fudge 
apt to think questions of this sort at Best Melevant to what 
he does, at worst naive, impractical, even childlike (how 


jurisprudent 


high is up?).” Richard A. Posner, The Problems of Jurispru- 
dence 1 (1990). 


analytical jurisprudence. A method of legal study 
that concentrates on the logical structure of law, 
the meanings and uses of its concepts, and the 
formal terms and the modes of its operation. 


censorial jurisprudence. See LAW REFORM. 
comparative jurisprudence. See COMPARATIVE LAW. 


equity jurisprudence. 1. The legal science treating 
the rules, principles, and maxims that govern the 
decisions of a court of equity. 2. The cases and 
controversies that are considered proper subjects 
of equity. 3. The nature and form of the remedies 
that equity grants. 


ethical jurisprudence. The branch of legal philoso- 
phy concerned with the law from the viewpoint of 
its ethical significance and adequacy. ® This area of 
study brings together moral and legal philoso- 
phy. — Also termed (in German) Rechtsphilosophie; 
(in French) philosophie du droit. 


ository jurisprudence. The scholarly exposition 
of the contents of an actual legal system as it now 
exists or once existed. — Also termed systematic 
jurisprudence. 


feminist jurisprudence. A branch of jurisprudence 
that examines the relationship betwecn women 
and law, including the history of legal and social 
biases against women, the elimination of those 
biases in modern law, and the enhancement of 
women’s legal rights and recognition in society. 
“The first published use of the phrase ‘feminist Jurispru- 
dence’ occurred In 1978 when Professor Ann Scales pub- 
lished an article called Toward a Feminist Jurnspnidence. 
Feminist tega! theory ts diverse, and anything but monolith- 
ic. Many feminists belleve that it is difficult to generalize 
about feminist dongle gh It Is, however, possible to 
understand feminist legal theory as a reaction to the juris- 
Prudence of modem legal scholars (primarily male scho!- 
ars) who tend to see law as a process for interpreting and 
perpetuating a universal, gender-neutral public morality. 
Feminist legal scholars, despite thelr differences, gor) 
united [In claiming that ‘masculine’ Jurisprudence ‘all 
stripes’ fails to acknowledge, let alone respond to, the 
interasts, values, fears, and harms experienced by women.” 
Gary Minda, Postmedem Legal Movements 129-30 (1895). 


general ju dence. 1. The scholarly study of the 
fundamental elements of a given legal system. — 
Also termed jurisprudentia generalis. 


“The term Biya jurisprudence’ Involves the misleading 
suggestion this branch of legal science |s that which 
relates not to any single system of law, but to those 
conceptions and ples that are to be found in all 
developed | systems, and which are therefore in this 
sense general. It Is true that a great part of the matter with 
which It fs concemed is common to all mature systems of 
law. All of these have the same essential nature and pur- 
poses, and therefore eee to a large extent in thelr first 
principles. But it Is not use of universal reception that 
any principles pertain to the theory or philosophy of law. 
For this purpose such reception Is neither sufficient nor 
n . Even if no system In the world save that of 
England recognised the legislative efficacy of Judicial prece- 
dents, the theory of case-law would nono the less be a fit 
and proper subject of general jurisprudence. Jurisprudentia 
generalis is not the study of legal systems in general, but 
the study of the general or fundamental etements of a 
particular legal am.” John Salmond, Jurisprudence 3 
n.(b) (Glanville L. Williams ed., 10th ed, 1947). 
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2. The scholarly one of the law, legal theory, and 
legal systems generally. — Also termed juri - 
tia universalis; philosophy of law; legal philosophy. 
“According to Austin (1790-1858), urisprude 
the study of the morlthng ard gale pods 
mon to the maturer systems of law." Rupert Cross & J.W. 
Harris, Precedent In English Law 2 (4th ed. 1991). 


historical jurisprudence. The branch of — phi- 
losophy concerned with the history of the first 
rinciples and conceptions of a legal system, deal- 
ing with (I) the general principles governing the 
origin and development of law, and (2) the origin 
and development of the legal system's first princi- 
ples. 
“Historical jurisprudence was a passive restraining mode of 
thou dob sMies wig aperia ht Bla nara Abril ade bb 
creaiva thought of the era of philosophy. ft was a reaction, 
teo, from the confident disregard of traditional legal institu- 
ticns and conditions of time and place which characterized 
the French Revolution. We were not ready for it in the fore 
petal ihe [ee SOC We Soar | oaely oerd 
a end of that century when it was already moribund in 
Europe.” Roscoe Pound,.The Formative Era of American 
Law 113 (1938). 


jurisprudence constante (kon-stan-tee). Civil law. 
The doctrine that a court should give great weight 
to a rule of law that is accepted and applied in a 
ses line of cases, and should not overrule or 
modify its own decisions unless clear error is 
shown and injustice will arise from continuation of 
a particular rule of law. © Civil-law courts are not 
bound by the common-law doctrine of stare deci- 
sis. But they do recognize the doctrine of jurispru- 
dence constante, which is similar to stare decisis, one 
exception being that jurisprudence constante docs 
not command strict adherence to a legal principle 
applied on one occasion in the past. Cf. sTarE DECI- 
sis. [Cases: Courts 89. C.J.S. Courts §§ 139-140, 
144-146, 161-164, 166-167.] 


jurisprudence of conceptions. The extension of a 
maxim or definition, usu. to a logical extreme, 
with relentless disregard for the consequences. ® 
The phrase appears to have been invented by 
Roscoe Pound. See Mechanical Jurisprudence, 8 Co- 
lum. L. Rev. 605, 608 (1908). 


normative jurisprudence. See NATURAL LAW (2). 


particular jurisprudence. The scholarly study of 
the legal system within a particular jurisdiction, 
the focus being on the fundamental assumptions 
of that system only. : 
positivist jurisprudence. A theory that denies validi- 
ty to any law that is hot derived from or sanc- 
tioned by 4 sovereign or some other determinate 
source. — Also termed positivistic jurisprudence. 
sociological jurisprudence. A philosophical ap- 
sone Ee tacstiy the actiial social effects of 
egal institutions, doctrines, and practices. @ This 
influential approach was started by Roscoe Pound 
in 1906 and became a precursor to legal real- 
ism. — Also termed sociology of law. See LEGAL REAL- 
ISM. 


systematic jurisprudence. See expository jurisprudence. 


, jurisprudent, 7.’ A person learned in the law; a spe- 
cialist in jurisprudence. — Also termed jurisprude. 
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jurisprudentia generalis. See general jurisprudence (1) 
under JURISPRUDENCE. ‘ 

jurisprudential (joor-is-proo-den-shal), adj. Of or re- 
lating to jurisprudence. 


jurisprudentia naturalis. See JURISPRUDENCE (1). 

jurisprudentia universalis. Sce general jurisprudence (2) 
under JURISPRUDENCE. 

juris publici. See yuris. 

jurist. 1. One who has thorough knowledge of the 
law; esp., a judge or an eminent legal scholar. — 
Also termed legist. 2. JURISPRUDENT. 

juristic, adj. 1. Of or relating to a jurist <juristic 
literature>. 2. Of or relating to law <a corporation 
is a typical example of a juristic person>. — Also 
termed juristical. 

juristic act. See act in the law under act. 

juristic person. See artificial person under PERSON (3). 

juris utriusque doctor. See j.v.D. 


juror (joor-er also joor-or). A person serving on a jury 
panel. — Also formerly termed layperson; yuryman; 
jurator. 


grand juror. A person serving on a grand jury. 


* 


petit Fhe (pet-ee). A trial juror, as opposed to a 
grand juror. 

presiding juror. The juror who chairs the jury 
oe deliberations and speaks for the jury in 
court by announcing the verdict. @ The presiding 
juror is usu. elected by the jury at the start of 
deliberations. — Also coed: foreman; foreperson; 
(in Sco:s law) jury chancellor. [Cases: Jury €=147. 
C.J.S. Juries § 495.) 


stealth juror. A juror who hides a potentially dis- 
qualifying bias or conflict of interest in order to 
serve un a jury. @ A stealth juror may want to 
influence the outcome of the trial or may plan to 
reap a financial benefit from having inside access 
to the jury deliberations, esp. by writing a book 
about a high-profile trial. 

tales-juror (tay-leez- or tay1z-joor-ar). See TALESMAN. 

juror misconduct. See misconbuct. 


jury, n. A group of persons selected according to law 
and given the power to decide questions of fact and 
return a verdict in the case submitted to them. @ In 
certain contexts, jury embraces any fact-trier, includ- 
ing an arbitrator or a trial judge sitting in a nonjury 
proceeding. — Also termed empaneled jury; impaneled 
jury. 
advisory jury. A jury empaneled to hear a case 
when the parties have no right to a jury trial. See 
Fed. R. Civ. P. 39(c). @ The judge may accept or 
reject the advisory jury's verdict. [Cases: Federal 
Civil Procedure €=2252; Trial 369. C.J.S. Trial 
§ 1029.) 
blue-ribbon jury. A jury consisting of jurors who 
are selected for their special qualities, such as 
advanced education or special training, sometimes 
used in a complex civil case (usu. by stipulation of 
the parties) and sometimes also for a grand jury 
(esp. one investigating governmental corruption). 


jury 


e@ A blue-ribbon jury is not allowed in criminal 
trials because it would violate the defendant's right 
to trial by a jury of peers. An even more elite 
group of jurors, involving specialists in a technical 
field, is called a blue-blue-ribbon jury. 


common jury. See petit jury. 
coroner’s jury. A jury summoned by a coroner to 
the 


investigate cause of death. [Cases: Coroners 
12. C.J.S. Coroners and Medical Examiners § 15.) 


deadlocked jury. See hung jury. 


death-qualified jury. Criminal law. A jury that is fit 
to decide a case involving the death penalty be- 
cause the jurors have no absolute ideological bias 
against capital ee, life-qualified jury. 
[Cases: Jury €°33(2.15). C.J.Si Jures §§ 409, 446.] 
fair and impartial jury. See impartial jury. 

foreign jury. A jury obtained from a jurisdiction 
other than that in which the case 1s brought. 
(Cases: Jury @7. C.J.S. Juries § 5.) 

good jury. See special jury. 

grand jury. See GRAND JURY. 

homage jury. Hist. A jury in a court baron, consist- 
ing of tenants who race homage to the lord. See 
COURT BARON. 


hung jury. A jury that cannot reach a verdict by the 
required voting margin. — Also termed deadlocked 
jury. 

impartial jury. A jury that has no opinion about 
the case at the start of the trial and that bases its 
verdict on competent legal evidence. — Also 
termed fair and impartial jury. [Cases: Jury 
©33(2.10). CJ.S. Juries §§ 224-225, 248, 396.] 


inquest jury. A jury summoned from a particular 
district to appear before a sheriff, coroner, or 
other ministerial officer and inquire about the facts 
concerning a death. See inquest. —- Also termed 
jury of inquest. (Cases: Coroners €12. C.J.S. Coro- 
ners and Medical Examiners § 15.) 


jury de medietate linguaé (dee mee-dee-o-tay-tee 
ling-gwee). (Latin “jury of halfness of language”) 
Hist. A jury made up of half natives and- half 
aliens, allowed when one of the parties is an alien. 


jury of indictment. See GRAND JURY. 


jury of inquest. See inquest jury. 

jury of matrons. Hist. A jury of “discreet and lawful 
women” impaneled to try a question of pregnancy, 
as when a woman sentenced to death pleads, in 
stay of execution, that she is pregnant. See Pitan 
(ONE’S) BELLY. 

jury of the vicinage (vis-a-nij). 1. At common law, a 
jury from the county where the crime occurred. 2. 
A jury from the county where the court is held. 
See vicinace. (Cases: Jury ©°33(3). C.J.S. Juries 
§ 278.] 


life-qualified jury. Criminal law. In a case involvin 

ae jury selected from a venire cn 
which the judge has excluded anyone unable or 
unwilling to consider a sentence of life imprison- 
ment, instead of the death penalty, if the defen- 


Jury box 


dant is found guilty. Cf. death-qualified jury. (Cases: 
Jury 233(2.15). C.J.S. Juries §§ 409, 446.] 


mixed jury. A jury composed of both men and 
women or persons of different races. (Cases: Jury 
8. C.J.S. Juries § 3.] 


petit jury (pet-ee). A jury (usu. consisting of 6 or 
12 persons) summoned and empaneled in the trial 
of a specific case. — Also termed pelty jury; trial 

jury; common jury; traverse jury. Cf. GRAND JURY. 

police jury. See POLICE jury. . 
presenting jury. See GRAND JURY. 


shadow jury. A group of mock jurors paid to 
observe a trial and report their reactions to a jury 
consultant hired by one of the litigants. © The 
shadow jurors, who are matched as closely as 

ossible to the real jurors, provide counsel with 
information about the jury's likely reactions to the 
trial. — Also termed phantom jury. 


sheriff's jury. Hist. A jury selected and summoned 
by a sheriff to hold inquests for various purposes, 
such as assessing damages in an action in which 
the defendant makes no defense or ascertaining 
the mental condition of an alleged lunatic. 


ecial jury. 1. A jury chosen from a panel that is 

rawn specifically for that case. @ Such a jury is 
usu. empaneled at a party's request in an unusual- 
ly important or complicated case. — Also termed 
struck jury. See STRIKING A jury. [Cases: Jury 6, 
71. CJS. Juries §§ 4, 346-347.] 2. At common law, 
a jury composed of persons above the rank of 
ordinary freeholders, usu. summoned to try more 
important questions than those heard by ordinary 
juries. — Also termed good jury. 
struck jury. 1. A jury selected by allowing the 
parties to alternate in striking from a list any 
person whom a given party does not wish to have 
on the jury, until the number is reduced to the 
appropriate number (traditionally 12). See stTrik. 
ING A Jury. 2. See special jury (1). [Cases: Jury Ff, 
71. CJ.S. Juries §§ 4, 346-347.] 


traverse jury. See petit fury. 
trial jury. See petit fury. 
jury box. The enclosed part of a courtroom where the 
jury sits. — Also spelled jury-box. 
jury challenge. See CHALLENGE (2). 
jury chancellor. See presiding juror under juror. 


jury charge. 1. jury instRucTION. 2. A set of jury 
instructions. — Often shortened to charge. 


jury commissioner. See COMMISSIONER. 
jury direction. See JURY INSTRUCTION. 


jury duty. 1. The obligation to serve on a jury. 2. 
Actual service on a jury. — Also termed jury service. 


‘jury fee. See FEE (1). 


jury-fixing. The act or an instance of illegally procur- 
ing the cooperation of one or more jurors who 
para | influence the outcome of the trial. — Also 
termed fixing a jury. Cf. EMBRACERY; JURY-PACKING. — 
jury-fixer, 1. 
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jury instruction. (usu. pl.) A direction or guideline that 
a judge gives a jury concerning the law of the 
case. — Often shortened to instruction. — Also 
termed jury charge; charge; jury direction; direction. 
(Cases; Criminal Law 769; Federal Civil Proce- 
dure 2171-2185; Trial 182. C_J.S. Criminal Law 
ara Trial §§ 484-486, 488, 492, 498, 
] 
additional instruction. A jury charge, beyond the 
original instructions, that is usu. given in response 
to the jury's question about the evidence or some 
point of law. — Also termed further instruction, 
(Cases: Criminal Law 863; Federal Civil Proce- 
dure @1975; Trial 9312, 314(1). C.J.S. Criminal 
aye 1382, 1384~1385, 1540; Trial §§ 811-812, 


affirmative converse instruction. An instruction 

presenting a hypothetical that, if true, commands 

a verdict.in favor of the defendan. @ An affirma- 

tive converse instruction usu. begins with language 

such as “your verdict must be for the defendant if 
‘ou believe ...." [Cases: Trial €=203(3). C.J.S. 
vial § 559.) 


affirmative instruction. An instruction that -re- 
moves an issue from the jury’s consideration, such 
as an instruction that whatever the evidence, the 
defendant cannot be convicted under the indict- 
ment count to which the charge is directed. — 
Also termed affirnative charge. (Cases: Trial 7194, 
234(4), 253. C.].S. Trial §§ 526, 626, 672.] 


argumeniative instruction. An instruction that as- 
sumes facts not in evidence, that singles out or 
unduly emphasizes a particular issue, theory, or 
defense, or that otherwise invades the jury's prov- 
ince regarding the weight, probative value, or 
sufficiency of the evidence. (Cases: Criminal Law 
807; Federal Civil Procedure €=2173.1; Trial 
240. CJ.S. Trial § 582.) 

binding instruction. See mandatory instruction. 
cautionary instruction. 1. A judge's instruction to 
‘the jurors to disregard certain evidence or consid- 
er it for specific purposes only. (Cases: Criminal 
Law €673, 783, 783.5; Federal Civil Procedure 
2173; Trial 207. C.].S. Criminal Law § 1206; 
Trial §§ 489, 567.] 2. A judge’s instruction for the 
jury not to be.influenced by outside factors and 
not to talk to anyone about the case-while the trial 
is in progress. (Cases: Criminal Law €768, 852; 
Federal Civil Procedure 2173; Trial €@201, 217. 
C.J.S. Criminal Law §§ 1308, 1371; Trial 
§§ 548-546, 552-553.) 

curative instruction. A judge's instruction that is 
intended to correct an erroneous instruction. 
[Cases: Federal Civil Procedure ©2184; Trial 
€=296. C.J.S. Trial § 757.) 


deliberate-indifference instruction. See JEWELL IN- 
STRUCTION. 

disparaging instruction. A jury charge that discred- 
its or defames a party to a lawsuit. 

formula instruction. A jury charge derived from 4 


standardized statement of the faw on which the 
jury must base its verdict. £ 
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further instruction. See additional instruction. 


general instruction. Any jury instruction that does 
not present a question or issue to be answered. 
Jewell instruction. See JEWEL. INSTRUCTION. 
mandatory instruction. An instruction requiring a 
jury to find for one party and against the other if 
the jury determines that, based on a preponder- 
ance of the evidence, a given set of facts exists. = 
Also termed binding instruction. [Cases: Trial 
@=234(3, 4), 253. CJ.S. Trial §§ 625-626, 672.) 
model jury instruction. A forin jury charge usu. 
aporevedl by a state bar aecoudion or similar 
group regarding matters arising in a typical case. @ 
Courts usu. aor model jury instructions as au- 
thoritative. — Also termed pattern jury instruction; 
pattern jury charge; model jury charge. 

ostrich instruction. Criminal bac Slang. An 
instruction stating that a defendant who deliber- 
ately avoided acquiring actual knowledge can be 
found to have acted knowingly. [Cases: Criminal 
Law €772(5). C.J.S. Criminal Law § 1312.) 

pattern jury instruction. See model jury instruction. 
peremptory instruction. A court's explicit direction 
that a jury must obey, such as an instruction to 
return a verdict for a particular party. See directed 
verdict under verpict. [Cases: Trial €=234, 253. 
C.J.S. Triat §§ 623, 672.] 


single-juror instruction. An instruction stating that 
if any juror is not reasonably satisfied with the 
plaintiff's evidence, then the jury cannot render a 
verdict for the plaintiff. 

special instruction. An instruction on some particu- 
lar point or question involved in the case, usu. in 
Tesponse to counsel's request for such an instruc- 
tion. — Also termed special charge. 


standard instruction. A jury instruction that has 
been regularly used in a given jurisdiction. 


jury list. A list of persons who may be summoned to 
serve as jurors. (Cases: Jury € 60. C.J.S. Juries 
§ 305.] -- 


juryman. Archaic. See JUROR. 


jury nullification. A jury's knowing and deliberate 
rejection of the evidence or refusal to apply the law 
either because the jury wants to send a message 
about some social issue that is larger than the case 
itself or because the result dictated by law is contrary 
to the jury's sense of justice, morality, or fairness. 
[Cases: Criminal Law €=731; Trial ¢7128, 304. 
C.Jj.S. Criminal Law §§ 1273-1275; Trial §§ 296, 
775-784, 786-789.] 

jury of indictment. See GRAND juRY. 

jury-packing. The act or an instance of contriving to 
have a jury composed of lipase who are predis- 


posed toward one side or the other. — Also termed 
packing a fury. Cf. EMBRACERY; JURY-FIXING. 

jury panel. See ventre (1). 

jury pardon.'A rule that permits a jury to convict a 
defendant of a lesser offense than the offense 


charged if sufficient evidence exists to convict the 
defendant of either offense. 


jus administrationes 


jury pool. See venire (1). 


jury process. 1, The procedure by which jurors are 
summoned and their attendance ts enforced. [Cases: 
Jury 67. C.J.S. Juries § 319.] 2. The papers served 
on or mailed to potential jurors to compel their 
attendance. 


jury question. 1. An issue of fact that a jury decides. 
See Question oF Fact. [Cases: Federal Civil Proce- 
dure €=2141.] 2. A special question that a court may 
ask a jury that will deliver a special verdict. See 
special interrogatory under inTERROGATORY. [Cases: 
Federal Civil Procedure €=2231; Trial €=350. C.J.S. 
Trial §§ 942-945.] 


jury sequestration. See SEQUESTRATION (8). 
jury service. See Jury DUTY. 

jury summation. See CLOSING ARGUMENT. 
jury-tampering. See EMBRACERY. 

jury trial. See TRIAL. 

jury waiver. See WAIVER (2). 


jury wheel. A physical device or electronic system 
used for storing and randomly selecting names of 
a jurors. (Cases: Jury 65. CIS. Juries 
§ 309.) 


jurywoman. Archaic. A female juror; esp., a member of 
a jury of matrons. See jury of matrons under Jury. 


jus (jas clso joos or yoos), 2. [Latin “law, right] 1. Law 
in the abstract. 2. A system of law. 3. A legal right, 
ower, or principle. 4. Roman law. Man-made law. @ 
e term usu. refers to a right rather than a statute. 
Cf. Fas (1); JUS ANTIQUUM; LEX. — Abbr. J. — Also 
spelled ius. Pl. jura (joor-a also yoor-a). 
“Jus, when used In a general sense, answers to our word 
Law in Its widest acceptation. {t denotes, not one particular 
law nor collection of laws, but the entire body of principtes, 
rules, and statutes, whether written or un . by which 
the public and the private rights, the duties and the: obi- 
lons of men, as members of a community, are defined, 
cated, protected and enforced." Willlam Ramsay, A 
Manual of Roman Antiquities 285-86 (Rodolfo Lanclani ed., 
15th ed. 1894). : 
jus abstinendi (jos ab-sto-nen-di). x. [Law Latin “right 
of abstaining”) Roman & civil law. The right of an 
heir to renounce or decline an inheritance, as when 
it would require taking on debt.. 


jus abutendi (jas ab-ya-ten-di), . [Latin “right of abus- 
ing’) Roman & civil law. The right to make full use 
of property, even to the extent of wasting or destroy- 
ing it. Cf. us UTENDI. 


jus accrescendi (jas ak-re-sen-di), n. [Latin “right of 
accretion”) A right of accrual; esp., the right of 
survivorship that a joint tenant enjoys. See riGiHT OF 
suRVIVORSHIP. Cf. JUS NON DEGRESCENDI. [Cases: Joint 
Tenancy 6. C.J.S. foint Tenancy §8§ 3, 5, 7, 10-15, 
19-20, 38-40.] 


jus actionis (jas ak-shee-oh-nis). (Latin) Scots law. A 
right of action. 

jus actus (jos ak-tes). [Latin] Roman law. See actus 13). 

jus administrationes (jos ad-mi-ni-stray-shee-oh-neez). 
(Latin] Scots law. Hist. The outmoded right by which 


a husband had unfettered contro! of his wife's heri- 
table property. 


jus ad rem 


jus ad rem (jas ad rem), n. [Law Latin “right to a 
thing”] A right in specific property arising from 
another person’s duty and Pid only against that 
person; an inchoate or incomplete right to a thing. 
Cf. jus IN RE. 

jus aedilium (jas ee-dil-ee-am). [Latin “law of the 
aediles"] Roman law. The body of law developed 
through the edicts of aediles. — Also termed jus 
aedilictum (jas ee-di-lish-ee-am). See AEDILE; JUS HON- 
ORARIUM. | 


Jus Aelianum (jas ce-lee-ay-nam). [Latin] Roman law. A 
manual of laws drawn up in the second century 6.c. 
by the consul Sextus Aelius, consisting of three parts: 
(1) the laws of the Twelve Tables; (2) a commentary 
on them; and (3) the forms of procedure. See 
TWELVE TABLES. : 


jus aeguum (jas ee-kwam). (Latin “law that is equal or 
fair”) Roman law. Law characterized by equity, flexi- 
bility, and adaptation to the circumstances of a par- 
ticular case. Cf. jus srRicruM. 


jus aesneciae (jas ees-neesh-ee-ee). [Latin] Hist. The 
right of primogeniture. —- Also spelled jus esneciae. 


jus agendi (jas a-jen-d1). [Latin] Scots law. One's power 
to take action to pursue one's rights. 

jus albanagii (jas al-ba-nay-jee-1), n. [Law Latin “con- 
fiscating the goods of aliens” ] See DROIT D'AUBAINE. 


jus albinatus (jas a!-bi-nay-tas), n. [Law Latin “right of 
* alien confiscation’'] See DROIT D'AUBAINE. 


jus angariae (jas ang-gair-ee-ee), n. (Latin “right of 
angary”] See ANGARY. 
jus antiquum (jas an-ti-kwam). [Latin] Roman law. The 
old law. — Also termed jus velus. Cf. jus NovUM. 
“tn the later Empire (which dates from the fourth century) 
there were two groups of sources of law: the ‘jus 
vetus’, or ‘Jus’ simply, i.e. the old traditional law, the devel- 
ment of which was completed in the classical period of 
Roman jurisorudence (in the course of the second and the 
beginning of the third ee secondly, the ‘leges' or ‘Jus 
rovum’, I.e. the later taw which bad spring from im 
legislation. These two classes of law, ‘Jus’ and ‘leges’, 


eel supplementing each other, the whole 
body of law as it existed at the time, and, taken together, 


represented the result of the entire development of Roman 
law from the earllest times down to ... epoch of the 
later Empire.” Rudolph Sohm, The Institutes: A Textbook of 
H and of Roman Private Law 116-17 
(James Crawford Lediie trans., 3d ed. 1907). 
jus a fae (jas ap-d-ren-shee-ee). [Law Latin] 
Scots law. The right of apparency. @ An heir who was 
open to a succession but not fully vested in title had 
the right of apparency, a right that allowed the heir 
to take certain actions on behalf of the estate, such as 
defending the ancestor's title. 
jus aquaeductus (jas ak-wa-dek-tes), n. [Latin] Roman 
& civil law. A servitude that gives a landowner the 
right to conduct water from another’s land through 
pipes or channels. 
jus aquaehaustus (jos ak-wee-haws-tas). [Latin] Roman 
law. See AQUAEHAUSTUS. 
jus aucupandi (jes awk-yuu-pan-di). [Latin] Scots law. 
The right of catching birds; the right of fowling. 
jus banci (jas ban-si), n. [Law Latin “right of bench") 
Hist. The right or privilege of having an elevated 
and separate seat of judgment, formerly allowed 
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only to the king's judges, who administered what 
was from then on called “high justice.” 


jus belli (jes bel-1), n. [Latin “law of war") The law of 
nations as applied during wartime, defining in par- 
ticular the rights and duties of the belligerent pow- 
ers and of neutral nations. 


jus bellum dicendi (jes bel-am di-sen-di), n. [Latin] The 
right of proclaiming war. 


jus canonicum (jas ke-non-i-kam), n. [Law Latin] See 
CANON LAW (1). 


jus capiendi (jas kap-ee-en-d1). [Latin “the right w 
take or receive”] Roman law. The right of taking 
property under a will. 


jus civile (jas si-vi-lee). [Latin] Roman law. The tradi- 
tional law of the‘city of Rome, beginning with the 
Twelve Tables and developed by juristic interpreta- 
tion. @ It covered areas of law restricted to Roman 
citizens, such as the formalities of making a will. 
Over time, the jus civile was modified by, for exam- 
ple, the jus honorarium (which modified the requisites 
for a valid will) and the jus sentium (which modified 
the stipulation). The original jus civile was eventually 
absorbed into a general Roman law. See civit Law 0; 
JUS QUIRITIUM. 


jus civitatis (jas siv-i-tay-tas). (Latin) Roman law. The — 
right of citizenship; the right of a Roman citizen. § 


jus cloacae (jas kloh-ay-see), n. [Latin “right of sewer 
or drain”) Civil law. An easement consisting in the 
right of having a sewer or conducting surface water 
over or through the land of one’s neighbor. 


jus cogens (jes koh-jenz), n. [Latin compels law") 1. 
A mandatory or peremptory norm of general inter- 
national law accepted and recognized by the interna- 
tional community as a norm from which no deroga- 
tion is permitted. © A peremptory norm can be 
modified only by a later norm that has the same 
character. Cf. jus pispositivum. (Cases: International 
Law ©]. C.J.S. International Law §§ 2-4.] 2. Civil 
law. A mandatory rule of law that is not subject to 
the disposition of the parties, such as an absolute 
limitation on the legal capacity of minors below a 
certain age. — Also termed (in sense 2) peremptory 
norm. 


jus commercii (jas ke-mor-shee-1), n. [Latin “right of 
commerce") Roman & civil law. The right to make 
contracts, acquire and transfer property, and con- 
duct business transactions. ’ 


jus commune (jas ke-myoo-nee), n. 1. Roman & civil 

law. The common or public law or right, as opposed 

to a law or right established for special purposes. Cf. 

JUS SINGULARE. 2. The common law of England. See 

COMMON LAW (8). 3. The shared law of much of 

continental Western Europe ace 2 the Middle 

Ages, consisting of a blend of canon law and redis- 
covered Roman law. 

“[J]us commune ts a phrase well known to the canonists. 

y use it to distinguish the general and ordinary taw of 

the universal church both from any rules pecullar to this oF 

that provincial church, and from those privilegia which 

are always ging rise to ecclesiastical {Itigation.” 1 Fredet- 

ick Pollock & Frederic Willlam Maitland, History of English 

Law Before the Time of Edward | 176 (2d ed. 1898). 
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jus compascuum (jas kem-pas-kyoo-om), n. [Latin “the 
right to feed together”) Hist..The right of common 
pasture. See COMMON (1). 


jus connubii (jas ke-n[y]oo-bee-1), n. [Latin “right of 
marriage’’] See CONUBIUM. 


jus coronae (jas ka-roh-nee), n. [Latin “right of the 
Crown”) The right of succession to the English 
throne. 
jus crediti (jas kred-i-ti). [Latin “the right of credit”) 
Roman & Scots law. A creditor's right to a debt; a 
creditor’s right to recover a debt through legal pro- 
cess. Cf. JUS EXIGENDI. : . 
“[The term {Is frequently used in contradistincticn to a mere 
s 


spes, or defeasi . This jus credit! is often of 
great Importance; for athough 6 person may not be entitied 
to be in Immediate 


ton: of a subject, yet the 

obligation to deliver it to him at some future time creates In 

him a vested right, which forms part of his estate.” William 

Bell, Bell's Dictionary and Digest of the Law of Scotland 620 
(George Watson ed., 7th ed. 1890). . 

jus cudendae monetae (jas kyoo-den-dee me-nee-tee), 

n. (Law Latin] Hist. The right of coining money. 


jus curialitatis (jas kyoor-ee-al-a-tay-tis), n. [Law Latin] 
Hist. The right of curtesy. 


jus dare (jas dair-ee), vb. [Latin] To give or make the 
law. @ This is the function and prerogative of the 
legislature. Cf. Jus DICERE. 


jus delatum (jas di-lay-tam). [Law Latin] Scols law. A 
transferred right. : 


jus deliberandi (jas di-lib-o-ran-di), n. [Latin “right of 
deliberating] Roman & civil law. A right granted to 
an heir to take time to consider whether to accept or 
reject an inheritance. Cf. tempus deliberandi under 
TEMPUS. 


jus de non appellando (jas dee non ap-a-lan-doh). 
(Latin) Hist. The supreme judicial power. 


jus devolutum (jas dev-a-loo-tam). (Law Latin “a de- 
volved right”) Scots law. The right of the presbytery 
to appoint a minister to a vacant church if a patron 
failed to present a fit minister within six months of 
the vacancy. See TANQUAM JURE DEVOLUTO. 


jus dicere (jas di-sar-eé), vb. [Latin] Hist. To declare or 
decide the law. @ This is the function anu: preroga- 
tive of the judiciary. Cf. jus DARE. 


jus disponendi (jas dis-pe-nen-di), n. (Latin “right of 
disposing"}] The right to dispose of property; the 
power of alienation. : 


jus dispositivum (jas dis-poz-s-ti-vam), n. [Latin “law 
subject to the disposition of the parties”} /ni'l law. A 
norm that is created by the consent of participating 
nations, as by an international agreement, and is 
binding only on the nations that agree to be bound 
by it. Cf yus COGENS (). 

jus distrahendi (jas dis-tra-hen-di), n. [Latin “right of 
distraining”] The right to sell pledged goods upon 
default. 

jus dividendi (jas div-i-den-di), n. [Latin “right of 
Swieing 3 The right to dispose of real property by 
will. 


jus divinum (jas di-vi-nam). 1. DIVINE LAW. 2. NATURAL 
LAW, : 


jus gentium 


jus domino proximum (jas dom-a-noh prok-sa-mam). 
(Law Latin] Scots law. A right nearly equal to that of 
absolute property: a feuholden’s right. See rec. 
“Jus domino proximum .... Such a right is enjoyed by one 
who holds lands In feu, for he is entitled to sell the subjects, 
or alter or use them in any way he thinks pore And yet 
the property fs not terra is — that is, he does not 
hold the property so absolutely as did the superior from 
whom he acquired, because the land Is burdened with the 
feu-duty payable to the superior, and to this extent the 
absolute right of property Is restricted. Stmilar to the right of 
a feuar under our law, was that of the emphyteuta under the 
oe tg64) John Trayner, Trayner’s Latin Maxims 304-05 (4th 
ed. ; 


jus duplicatum (jas d{yloo-pli-kay-tam). See prorr- 
DROIT. 


jus ecclesiasticum (jas. e-klee-z[hJee-as-ti-kem). [Law 
Latin] See ECCLESIASTICAL LAW. 


jus edicendi (jas ed-i-sen-di or ee-di-). (Latin “right of 
decreeing”] Roman law. The right (esp. of the prae- 
tors) to issue edicts. See jus PRAETORIUM. 


jus et norma loquendi (jos et nor-ma loh-kwen-di). 
(Latin “the law and rule of speech”) Idiomatic lan- 

guage, including speech and pronunciation, as estab- 
ished by the custom of a particular nation. 


jus exigendi (jas ek-si-jen-di). [Latin] Scots law. A credi- 
tor’s right to enforce iminediate payment of a debt. 
Cf. jus CREDIT1. 
“For example, where a testator directs his testamentary 
trustees to pay a certain legacy, which he has uncondition- 
ally bequeathed to the legatee, six months after his (the 
testator’s) death, the legacy vests on the death of the 
testator, and the legates acquires then the jus credit, but 
he cannc: enforce payment of the legacy until after the 
expiry of the six months; he acquires the jus exigend/ when 
; the uebt has become prestable.” John Trayner, Trayner's 
* Latin Maxims 305 (4th ed. 1894). 
jus ex non scripto (jas eks non skrip-toh). See UNwrIT- 
TEN LAW. 


jus hai (jas fal-kan-dt), n. [Latin] Hist. The right 
of mowing or cutting. 


jus fetiaie (jas fee-shee-ay-lee), n. [Latin] 1. FETIAL Law. 

2. The law of negotiation and diplomacy. @ This 

hrase captured the classical notion of international 
law. — Also spelled jus feciale. 


jus fiduciarium (jes fi-d[yloo-shee-air-am), n. [Latin] 
Civil law. A right in trust. CE jus LEGITIMUM., 


ies Rene (jes floo-ma-nam), n. [Latin] Cruil law. 
e right to use rivers. 


jus fodiendi (jas foh-dcc-en-di), n. [Latin] Civil law. 
The right to dig on another's land. 


jus fruendi (jas froo-en-di), n. [Latin “right of enjoy- 
ing”] Roman & ctvil law. The right to use and enjoy 
another's property without damaging or diminishing 
it. See USUFRUCT. 

jus futurum (jas fyoo-t[yloor-am), ». [Latin “future 
right") Civil law. A right that has not fully vested; an 
inchoate or expectant right. 


jus gentium (jas jen-shee-am). [Latin “law of nations”] 
1, INTERNATIONAL LAW. 2. Roman law. The body of law, 
taken to be common to all civilized peoples, and 
appliecLin dealing with the relations between Roman 
ciuzens and foreigners. — Also termed jus inier 
gentes. 


jus gentium privatum 


“The Roman law Aided jus civile) applied only to Roman 


was formalistic and hard and reflected the status 
rooted in the soll. t was 


creation r augme 
This provi simplified rules to govem 
tween foreigners, and between foreigners and citizens. ... 
The progressive rules of the jus jum gradually overrod 
the narrow jus civile until the system ceased to exist. 
Thus, the became the common law of the 
Roman Empire and was desmed.to be of universal applica- 
tion.” Malcolm N. Shaw, Intemational Law 15 (4th ed. 1897). 
jus gentium privatum (jas jen-shee-om pri-vay-tam). 
See private mternational law under INTERNATIONAL LAW. 
jus gentium publicum (jas jen-shee-am pob-li-kem). See 
INTERNATIONAL LAW. 
jus gladii (jes glad-ee-1). [Latin “right of the sword”] 
Roman law. The executory power of the law, esp. for 
provincial governors; the power or right to inflict 
the death penalty. @ This term took on a similar 
meaning under English law. — Also termed potestas 
it. ‘ 
“And the prosecution of these offences is always at the sult 
and In the name of the king, in whom, by the texture of our 
constitution, the jus init or executory power of the law, 
entirely resides.” 4 Willlam Blackstone, Commentaries on 
the Laws of England 177 (1765). 


jus habendi (jas ho-ben-di), n. [Latin] Civil law. The 
right to have a thing; the right to be put in actual 
possession of property. 

jus haereditatis (jas ha-red-s-tay-tis), n. [Latin] Civil 
law. The right of inheritance. 

jus hauriendi (jas haw-ree-en-di), n. [Latin] Civil law. 
The right of drawing water. 

jus honorarium (jes [hlon-o-rair-ee-am). [Latin “magis- 
terial law") Roman law. The body of law established 
by the edicts of magistrates, esp. the praetors (jus 
praetorium) and the aediles (jus aedilium). © In the 
Roman Republic, the term sometimes referred col- 
lectively to all the proclamations of magistrates of 
the Roman Republic, such as the consuls, praetors, 
aediles, quaestors, censors, provincial governors, and 
soa Although these magistrates were not legis- 

tors, they were entitled and indeed bound to de- 

clare by edict how they proposed to administer 
justice, and their edicts were a supplementary source 
of law. — Also termed edicta magistratuum. 

jus honorum (jas [h]o-nor-em). [Latin] Roman law. The 
right of a citizen to hold public office, whether civil, 
military, or sacred. Cf. jus SUFFRAGII. 

jus imaginis (jas ram Pee [Latin] Roman law. The 
right to use or display pictures or statues of ances- 
tors. @ The right was restricted to upper-class Ro- 
man citizens. 

jus immunitatis (jos i-myoo-noe-tay-tis), n. [Latin “law of 
immunity") Civil law. Exemption from the burden of 
public office. 

jus incognitum (jas in-kog-na-tem), n. [Latin] Civil law. 
An unknown or obsolete law. 

jus incorporale (jas in-kor-pa-ray-lee). [Latin] Hist. An 
incorporeal right. See INCORPOREAL. 

jus individuum (jas in-de-vij-oo-em), n. [Latin] An indi- 
ater or indivisible right; a right that cannot be 

ivided. 
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jus in personam (jas in par-soh-nam), n. [Latin “right 
against a person”} A right of action against a particu- 
lar person to enforce that person's obligation. — 
Also termed jura in personam. See right in personam 
under RIGHT. : 


jus in re (jas in ree), ». [Law Latin “right in or over a 
thing”) A right in property valid against anyone in 
the world; a complete and perfect right to a 
thing. — Also termed jus in rem; jura in rem. CE. jus 
AD REM. 


jus in re aliena (jas in ree ay-lee-ee-na or al-ee-), 1. 


{Latin} An easement or right in or over another's | 


property; ENCUMBRANCE. — Also termed right in re 
aliena. 


jus in rem (jas in rem), n. (Latin “right against a 
thing”) See jus 1n RE. : 

jus in re (jes in ree proh-pree-a), n. [Latin] 
The right of enjoyment that is incident to full own- 
ership of property; full ownership itself. — Also 
termed right in re propria. 

jus inter gentes (jas in-tar jen-teez), n. (Latin “law 
among nations” ] See Jus GENTIUM. 

jus Italicum (jas 1-tal-a-kam). [Latin] Roman. !aw. A 
privilege granted ee the emperor to cities outside 
Italy, giving them the status of communities within 
Italy. © This privilege included the right to own land 
by quiritarian title. 

jus itineris (jas 1-tin-9-ris). [Latin] Roman law. A rustic 
praedial servitude granting the right to pass over an 
adjoining property on foot or horseback. 

jusjurandum (jos-juu-ran-dam), n. [Latin] An oath. See 
JURAMENTUM. 

jus Latii (jas lay-shee-:). (Latin) Roman law. Rights 
gtanted to a citizen of a Roman colony. @ The 
colonial citizen's status was midway between peregrine 
and full citizen of Rome. — Also termed jus Latium. 

jus legitimum (jos le-jit-e-mam), n. [Latin] Civil law. A 
right enforceable in law. Cf. Jus FIDUCIARIUM. 

jus Kiberorum (jes lib-a-ror-em). [Latin “right of chil- 
dren”) Roman law. A privilege conferred on a parent 
who has several children; esp., the immunity from 
compulsory guardianship (tufela) given-to.a woman 
with three or more children. — Also termed jus trium 
liberorum. ie 

mariti (jas mah-ree-tt or me-ri-tt). [Law Latin] Scots 

law. Hist. The outmoded right under which a hus- 
band acquired ownership of all his wife’s movable 
property. 

jus merae facultatis (jas meer-ee fak-al-tay-tis). [Law 
Latin] Hist. A right of mere power; a right of power 
merely to act. 


jus merum (jos meer-am). See MERE RIGHT. 


jus moribus constitutum (jas mor-a-bas kon-ste-t{y]oo- 
tem). [Latin] See uNwRiITTEN LAW. 

jus naturae (jes nea-t[y]oor-ee). [Latin] See naTuRAL 
LAW. 

jus naturale (jos nach-a-ray-lee). [Latin] See naTURAL 
LAW. 
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jus navigandi (jas nav-o-gan-di), n. [Latin] Civil low. 
The right of navigation; the right of commerce by 
sea. 

jus necessitatis (jas na-ses-i-tay-tis), n. [Latin] A per- 
son’s right to do what is required for which no 
threat of legal punishment is a dissuasion. @ This 
idea implicates the proverb that necessity knows no 
law (necessitas non habet legem), so that an act that 
would be objectively understood as necessary is not 
wrongful even if done with full and deliberate inten- 
tion. 

jus nobilius (jas noh-bil-ee-es). [Law Latin} Hist. A 
superior right. : 


jus non decrescendi (jas non dee-kre-sen-di). [Law Lat- 
in] Scots law. The right of not suffering diminution. 
Cf. JUS ACCRESCENDI. 


jus non sacrum (jas non say-krem). [Latin “nonsacred 
law"] Hist. The body of law regulating the duties of a 
civil magistrate in preserving the public order. Cf. 
JUS SACRUM. 


jus non scriptum (jas non skrip-tem). See UNWRITTEN 
LAW. - 


jus novum (jas noh-vam). [Latin] Roman law. The new 
law; the law of the later Roman Empire. — Also 
termed feges. Sec Lex. Cf. jUS ANTIQUUM. 


jus obligationis (jas ob-li-gay-shee-ob-nis). [Law Latin 
“a right of obligation”) Hist. A personal right. See jus 
AD REM. 


jus offerendi (jas ahf- or awf-a-ren-d1). [Latin] Roman 
law. The right of subrogation; the right to succeed to 
a senior creditor's lien and priority upon tendering 
the amount due to that creditor. — Also termed jus 
offerendae pecuniae. ‘ 


jus oneris ferendi (jas on-a-ris fe-ren-di). [Latin] Roman 
law. An urban praedial servitude granting the right 
for one's own house to be supported by a neighbor's. 
© The servitude was exceptional in requiring a posi- 
tive duty of the servient owner. 


jus pascendi (jas pa-sen-di). See sercitus pascendi under 
SERVITUS. 


jus patronatus (jas pa-tra-nay-tas), n. [Latin] Eccles. law. 
The right of patronage; the right to present a clerk 
to a benefice. : 

jus persequendi in judicio quod sibi debetur (jas por-so- 
kwen-di in joo-dish-ee-oh kwod sib-1 deb-o-tor). 
[Latin] Reman law. The right of suing before a court 
for that which is due to us. © The phrase is Justini- 
an's definition of an action. 


jus personarum (jas par-so-nair-am), n. [Latin “law of 
persons"} Civil law. The law governing the rights of 
persons having special relations with one another 
(such as parents and children or guardians and 
wards) or having limited rights (such as aliens or 
incompetent persons). Sce Law OF PERSONS. Cf. JUS RE- 
RUM. 

jus pignoris (jos pig-ne-ris). [Latin “the right of 
pledge”) Roman law. A creditor's right in the proper- 
ty that a debtor pledges to secure a debt. 


jus provacatfonis 


jus poenitendi (jas pen-i-ten-di), n. [Latin] The right to 
rescind or revoke an executory contract when the 
other party defaults. 


jus $ (jas por-tas), n. [Latin] Civil & maritime law. 
e right of port or harbor. 


jus positivum (jas poz-a-tiv-am). See rosrnve LAW. 


jus possessionis (jas pe-zes[h]-ee-oh-nis), n. (Latin] Civil 
law. A right of which possession is the source or title; 
a possessor’s right to continue in possession. Cf. jus 
PROPRIETATIS. 

jus possidendi (jas pos-a-den-di), x. [Latin] Crvil law. A 
person's ag to acquire or to retain possession; an 
owner's right to possess. 

jus postliminii (jas pohst-le-min-ee-1). [Latin] See rosr. 
LIMINIUM. 7 

jus praesens (jas pree-senz or -zenz), n. [Latin “present 
right”) Civil law. A right that has been completely 
acquired; a vested right. 

jus praetorium (jos pri-tor-ee-om). [Latin “law of the 
praetors”] Roman law. The body of law developed 
through the edicts of the praetors. @ This was the 
mainspring of Republican reform. See PRAETOR; EDIC- 
TUM PRAETORIS; JUS HONORARIUM. 

jus praeventionis (jos pree-ven-shee-oh-nis). [Law Lat- 
in “a ens of preference} Scots law. A court's juris- 
dictional superiority by virtue of being the first court 
to exercise its jurisdiction in a case. 

jus precarium (jas pri-kair-ee-am), n. [Latin] Civil law. 
A right to a thing held for another, for which there 
was no remedy by legal action but only by entreaty 
or request. 

jus presentationis (jas prez-en-tay-shee-oh-nis), ». [Lai- 
in] Civil law. The right to present a clerk to a 
church. 

jus primae noctis (jas pri-mee nok-tis). (Latin “right of 
first night”] See DROIT DU SEIGNEUR. 

jus privatum (jas pri-vay-tam), n. [Latin “private law"] 
1. Roman & civit law. Private law. consisting of all the 
branches of law that regulate the relations of citizens 
to one another, including family law, property, obli- 
gations, and testate and intestate succession. 2. The 
right, tite, or dominion of private ownership. See 
PRIVATE LAW. Cf. JuS PUBLICUM. 

jus projiciendi (jas pre-jish-ee-en-di), n. [Latin] Civil 
law. A servitude dap the right to build a projec- 
tion (such as a balcony) from one’s house in the 
open space helonging to a neighbor. 

jus proprietatis (jos pra-pri-e-tay-tis), x. (Latin) Civil 
law. A right in property based on ownership rather 
than actual possession. Cf. JUS POSSESSIONIS. 


jus protegendi (jos proh-ta-jen-di), 7. [Latin] Civil law. 
A servitude granting the right to make the roof or 
tiling of one’s house extend over a neighbor's house. 


jus provocationis (jas prov-a-kay-shee-oh-nis). [Latin] 
Roman law. The wig tt possessed by every Roman 
citizen to appeal to the people in their Comitia, or 
later the emperor, from the infliction of summary 
punishment by a magistrate (ceercitio). @ Modern 
Romanists disagree about the precise meaning of 
this term. — Also termed jus provocatio. 


jus publicum 


jus publicum (jos peb-li-kam), n. [Latin “public law" 1. 
Roman & civil law. Public law, consisting of constitu- 
tional law, administrative law, criminal law and pro- 
cedure, and the law relating to sacred rites (jus 
sacrum). 2. The right, tide, or dominion of public 
ownership; esp., the government's right to own real 
property in trust for the public benefit. See pusiic 
1AWw. Cf Us PRIVATUM. 

jus quaesitum (jas kwi-st-tam or -zi-tam), n. (Latin) Cruil 
law. 1. A right to ask or recover, as from one who is 
under an be gauat. 2. An acquired right. 


jus quaesitum tertio (jas kwi-st-tam tar-shee-oh). [Law 
Latin] Scols law. A contractual right conferred on a 
third party. @ A third-party right may be conferred 
on a specified individual or.on an identifiable class of 
people. : 
“Where, in a contract betwee 


party, the rig 


tl ae of Scotland 622 (George Watson ed., 7th ed. 

jus qutritium (jas kwi-rt-shee-em). [Latin] Roman law. 
The ancient, primitive law of the Romans before the 
development of the jus praelorium and the jus genli- 
um; the original jus ctvile. 

jus recuperandi (jas ri-k[y}oo-pe-ran-d)), n. [Latin] Civ- 
il law. The right of recovering, esp. lands. 

jus regale (jas ri-gay-lee). (Law Latin] Scots law. A royal 
right; a sovereign’s right. 

jus regendi (jas ri-jen-di), n. [Law Latin] A proprietary 
right vested in a sovereign. 


jus rclictae (jos ri-lik-tee), n. [Law Latin “right of a 
widow") Civil & Scots law. A widow's claim to her 
share of her deceased husband’s movable estate. © If 
the widow has children, her share is one-third; if 
not, her share is one-half. 

jus relicti (jas ri-lik-u), n. [Law Latin “right of a 
widower" Civil & Scots law. A widower's right in his 
deceased wife's separate movable estate, historically 
two-thirds if there were surviving children, and oth- 
erwise one-half. Under the Married Women’s Prop- 
erty Act of 1881, the amount became one-third in 
pe ae of surviving children, and otherwise one- 

alf. 

jus repraesentationis {jos rep-ri-zen-tay-shee-oh-nis), n. 

Muadn| Civil law. THe sight to represent or be repre- 
sented by another. 


jus rerum (jas reer-am), n. (Latin “law of things”) Civil 
law. The law regulating the rights and powers of 
persons over things, as how property is acquired, 
enjoyed, and transferred. See Law oF ‘rHinGs. Cf. jus 
PERSONARUM. 

jus respondendi (jas ree-spon-den-di). [Latin “the right 
of responding”) Roman law. The authority conferred 
on certain jurists when delivering legal opinions. ® 
Modern Romanists disagree about the precise mean- 
ing of this term. 

jus retentionis (jas ri-ten-shee-oh-nis), n. [Latin] Civil 
law. Vhe right to retain a thing until the delivery of 
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something else that the person retaining the thing is 
entitled to. 


jus retinendi et insistendi (jas ret-i-nen-di et in-sis-ten- 
di). (Law Latin] Scots law. A right of retention and of 
insisting. © The phrase usu. referred to a seaman's 
right to recover wages both by taking a lien against 
the ship and by proceeding against the owner for 
payment. 


jus retractus (jas ri-trak-tas), n. [Latin “the right of 
retraction” ] Croil law. 1. The right of certain relatives 
of one who has sold immovable property to repur- 
chase it. 2. A debtor's right, upon sale of the debt by - 
the creditor, to have a third person redeem it within 
a year for the price paid by the purchaser. 

jus rusticorum praediorum. See rural servitude under 
SERVITUDE (2). . 

jus sacrum  salong rb {Latin “sacred law”) Roman 
law. The y of law regulating matters of public 
worship, such as sacrifices and the appointment of 
priests. Cf. jus NON SACRUM. 

jus sanguinis (jas sang-gwa-nis), 7. (Latin “right of 
blood The rule that a child's citizenship is deter- 
mined by the parents’ citizenship. ® Most. nations 
follow this rule. Cf. jus sout. 

jus scriptum (jas skrip-tam). [Latin] See wriTTEN Law. 

jus sibi dicere sib-t di-sar-ee). [Latin] Hist. To 
declare the law for oneself; to take the law into one’s 
own hand. 

jus singulare (jas sing-gya-lair-ee), n. [Latin “individu- 
al law") Roman & civil law. A law or right established 
for special purposes, as opposed to the common or 
public law or right. Cf. jus COMMUNE (D). 


jus soli (jes sob-h), n. [Latin “right of the soil”] The 
rule that a child's citizenship is determined by place 
of birth. @ This is the U.S. rule, as affirmed by the 
14th Amendment to the Constitution. Cf. jus San- 
GUINIS. 

jus spatiandi (jas spay-shee-an-di), n. [Latin “right of 
walking about”) Civil law. The public's right-of-way 
over specific land for purposes of recreation and 
instruction. oe 

jus stapulae (jas stay-pyo-lee), n. [Law Latin “right of 
staple") Civil law. A town's right or privilege of 
atoppin imported merchandise and forcing it to be 
offered for sale in its own market. See sTAPLE. 

jus strictum (jes strik-tom). [Latin “strict law’] Roman 
law. Law rigorously interpreted according to the 
letter. — Also termed strictum jus. See sTRICTI JURIS. 
Cf. us AEQUUM. 

jus suffragii (jes se-fray-jee-1). [Latin] Roman law. The 
right of a citizen to vote. Cf. jus HONORUM. 

just, adj. Legally right; lawful; equitable. 

justa causa (jas-to kaw-za), n. [Latin] Civil law. A just 
cause; a lawful ground. See good cause under CAUse 
(2). 

justae nuptiae (jas-tee nep-shee-ee). [Latin “legal mar- 
riage") Roman law. A marriage between two persons 
who had the legal capacity to wed. @ Justae nupliae 
was the only union that created the familial relation- 
ship known as patria potestas. — Also termed justum 
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matrimonium. See patria potestas under rotestas. Cf. 
CONCUBINATUS. ' 


“fustae nuptiae is such a marriage as satisfies all the rules 
of civil law. Any marriage between two persons who had the 
capacity of civil mariage with each other (conub/um) was 
necessarily /ustae nuptiae, for if the union was defective In 
any other respect it was no marriage at all. On the other 
hand, If there was no conubium between the parties It ie Uk 
still be actually a marriage (nuptiae, nuptiae non lustae), t 

wife being uxor non usta, the children fiber non fustl, Such 
a marriage, in which one party at least would not be a civis, 


did not produce patria potestas over children ...." W.W. 
aia A Manual of Roman Private Law 63-64 (2d ed. 
1 . 


jus talionis. See LEX TALIONIS. 


just-as-probable rule. Workers’ compensation. A doctrine 
whereby a workers’-compensation claim will be de- 
nied if it is equally likely that the injury resulted 
from a niomeworkrelated: ‘cause as from a work- 
related cause. (Cases: Workers' Compensation 
@>1487-1492. CJ.S. Workmen's Compensation 
§§ 1035-1040, 1046.) 


just cause. See good cause under CAUSE (2). 
just compensation. See COMPENSATION. 
Just Compensation Clause. See TAKINGS CLAUSE. 


just deserts (di-zarts). What one really deserves; esp., 
the punishment that a person deserves for having 
committed a crime. — Also termed deserts. 


jus tertii (jas tar-shee-1), x. [Latin] 1. The right of a 
third party. (Cases: Action €°13; Federal Civil Pro- 
cedure 103.4. C.].S. Actions §§ 57-63.) 

ie defendant in an action of trespass can plead the jus 
tertii — the right of possession outstanding In some third 

rson — as against the fact of possession in the plaintiff." 
ty Heuston, Salmond on the Law of Torts 46 (17th ed. 
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2. The doctrine that, particularly in constitutional: 

law, courts do not decide what they do not need to 

decide. 
“Jus tertil ... says nothing about the nature of legal argu. 
ment on the merits of a case once formed, but as a symbol 
for the separability of cases is a useful term of art. Translat- 
ed, however, it reads ‘right of a third person.’ It may once. 
have been associated with a presumption of common-law 
jurisprudence that one cannot be harmed by an action that 
achieves Its effect through effects upon others, cannot be 
(ore harmed.” Joseph Vining, Legal Identity 120 


justice. 1. The fair and proper administration of laws. 
commutative justice (ke-myao-te-tiv or kom-yo-tay- 
tiv). Justice concerned with the relations between 
persons and esp. with fairness in the exchange of 
goods and the fulfillment of contractual obli- 
gations. 


distributive justice. Justice owed by a community 
to its members, including the fair allocation of 


justice 


termed jeddart justice; Jedwood justice. Cf. Linrorp 
LAW; LYNCH LAW. 


justice in personam. See personal justice. 
justice in rem. See social fustice. 


natural justice. Justice as defined in a moral, as 

opposed to a legal, sense. — Also termed justitia 

naturalis. Cf. NATURAL LAW. 
“Although the ee have frequently asserted that a for- 
eign judgment which contravenes the principles of natural 
Justice cannot be enforced in England, it Is extremely diffi- 
cult to fix with precision the exact cases In which the 
contravention is eae serious to justly a refusal of 
enforcement. Shadwell V.-C. once said that ‘whenever it is 
manifest that justice has been disregarded, the court is 
bound to treat the decision as a matter of no value and no 
substance.’ (Price v. Dewhurst, 8 Sim 279, 302 (1837).] But 
this goes too far.... The expression ‘contrary to natural 
justice’ has, however, figured so prominently in judicial 
statements that it is essential to fix, if possible, its exact 
scope. The only statement that can be made with any 
approach to accuracy is that in the present context, the 
expression is confined to something glaringly defective in 
the procedural rules of the foreign law.... In other words, 
what the courts are vigilant to watch is that the defendant 
has not been deprived of an apportunity to present his side 
of the case.” G.C. Cheshire, Private Intemational Law 675 
(6th ed. 1861). 


personal justice. Justice between parties to a dis- 


ute, regardless of any larger principles that might 
e involved. — Also termed justice in personam. 


popular justice. Demotic justice, which is usu. con- 
sidered less than fully fair and proper even though 
it satisfies prevailing public opinion in a particular 
case. Cf. social justice. 
“Nothing is more treacherous than popular justica in many 
of Its manifestations, subject as it is to passion, to fallacy, 
and to the inability to grasp general notions or to distin- 
uish the essential from the Inessential." Carleton K. Allen, 
w In the Making 387 (7th ed. 1964). 
positive justice. Justice as it is conceived, recog- 
nized, and incompletely expressed by the civil law 
or some other form of human law. Cf. eosrrive 
LAW. 


preventive justice,,..Justice intended to protect 
. ve . . c 
against probable fiture misbehavior. @ Specific 
types of preventive justice include appointing a 
receiver or administrator, issuing a restraining or- 
der or injunction, and binding over to kcep the 
peace. : 


social justice. Justice that conforms to ‘a moral 
principle, such as that all people are equal. — Also 
termed justice in rem. Cf. personal justice. 


substantial justice. Justice fairly administered ac- 
cording to rules of substantive law, regardless of 
any procedural errors not affecting the litigant’s 
substantive rights; a fair trial on the merits. 


, m art - . . 
common advantages and sharing of common bur 2. A judge, esp. of an appellate court or a court of 


dens. last resort. — Abbr. J. (and, in plural, JJ.). (Cases: 
Jedburgh justice (jed-bar-a). A brand of justice Judges 1. C.J.S. Judges §§ 2-7.) 

involving punishment (esp. execution) first and 
trial afterwards. @ The term alludes to Jedburgh, a 
Scottish border town where in the 17th century 


associate justice. An appellate-court justice other 
than the chief justice. 


raiders were said to have been hanged without the chief justice. The presiding justice of an appellate 
formality of a trial. Jedburgh justice differs from court, usu. the highest appellate court in a juris- 
lynch law in that the former was administered by diction and esp. the U.S. Supreme Court. — Abbr. 


an established court (albeit after the fact). — Also CJ. 


justice-broker 


circuit justice. 1. A justice who sits on a circuit 
court. 2. A U.S. Supreme Court justice who has 
jurisdiction over one or more of the federal cir- 
cuits, with power to issue injunctions, grant bail, or 
stay execution in those circuits. (Cases: Federal 
Courts €446.] 


circuit-riding justice. Hist. A U.S. Supreme Court 
justice who, under the Judiciary Act of 1789, was 
required to travel within a circuit to preside over 
trials. @ In each of three circuits that then existed, 
two justices sat with one district judge. See circurt- 
RIDING. 


3. Hist. Judicial cognizance of causes or offenses; 
jurisdiction. 
high justice. Hist. Jurisdiction over crimes of every 
kind, including high crimes. 
low justice. Hist. Jurisdiction over petty offenses. 


justice-oroker. Archaic. A judge who sells judicial deci- 
sions. 


justice court. See court. 
justice ejectment. See EyeCTMENT. 


justice in eyre (air). Hist. One of the itinerant judges 
who, in medieval times, investigated allegations of 
wrongdoing, tried cases, and levied fines. — Also 
termed justicia errante; justiciar in itinere. See EYRE. 

justicement. Archaic. 1. The administration of justice. 
2. (pl.) All things relating to justice. 


justice of the peace. A local judicial officer having 
jurisdiction over minor criminal offenses and minor 
civil disputes, and authority to perform routine civil 
functions (such as administering oaths and perform- 
ing marriage ceremonies). — Abbr. J.P. Cf. macis- 
TRATE (3). [Cases: Justices of the Peace €=1, 31. C_J.S. 
Justices of the Peace §§ 1, 26, 47.] 


justice-of-the-peace court. See justice court under 
COURT. 

justice of the quorum. 1. A judge on a panel designat- 
ed to hear appeals. @ In Massachusetts, the panel is 
sometimes called a m. 2. Hist. A county justice 
or justice of the peace, sae ge by the governor 
in a commission of peace, who had to be present or 
else a court could not sit. 3. Hist. A distinction 
conferred on a justice of the peace by directing — in 
the commission authorizing the holding of quarter 
sessions — that from among those holding court 
must be two or more specially so named. @ The 
distinction was conferret on some, or occasionally 
all, of the justices of the peace of a county in 
England. 


justicer, x. Archaic. One who administers justice; a 
judge. 

justiceship. 1. The office or authority of a justice. 2. 
The period of a justice’s incumbency. 


justice’s warrant. See peace warrant under WaRRANT (D. 

justiciability (jo-stish-ee-o-bil-o-tee or jo-stish-e-bil-a- 
tee), x. The quality or state of being appropriate or 
suitable for adjudication by a court. See MOOTNESS 


DOCTRINE; RIPENESS. Cf. STANDING. [Cases: Action €6; 
Federal Courts 12.1. C.J.S, Actions §§ 38-45.] 
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“Concepts of justiciabillty have been developed to iden’ 
rlate dicial action..... The pecttal 


pecific ries 
— advisory opinions, felgned and collusive 
, Mpeness, moo! Ns uestions, 
and questions.” 13 Charles Alan W etal, 
ital Practice and Procedure § 3629, at 278-79 (2d ed. 


justiciable (jo-stish-ee-a-bal or jas-tish-9-bal), adj. (Of a 
case or dispute) properly brought before a court of 
justice; capable of being disposed of judicially <a 
justiciable controversy>. (Cases: Action @6; Federal 
Courts 12.1. C.J.S. Actions §§ 38-45.) 


justicia errante. See JUSTICE IN EYRE. 


justiciar (je-stish-ee-ar), n. 1. Hist. A royal judicial 
officer in medieval England; esp., a justice presiding 
over a superior court. 2. JUSTICIARY (2). — Also 
spelled justicier. - 

justiciarii itinerantes (jos-tish-ee-air-ee-1 1-tin-o-ran- 
teez), n. [Latin “itinerant justices”] Justices in eyre. 
See JUSTICE IN EYRE. . 


justiciarii residentes (jas-tish-ee-air-ee-1 rez-i-den-teez), 
n. (Latin “resident justices”] Hist. Justices who usu. 
held court in Westminster, as opposed to traveling 
- with the eyre. Cf. evre. 


justiciar in itinere. See JUSTICE IN EYRE. 


justiciary (je-stish-ee-er-ee), adj. Of or relating to the 
administration of justice; pertaining to the law. See 
HIGH COURT OF JUSTICIARY. 


justiciary (jo-stish-ee-er-ee), n. 1. A justice or judge. 2. 
Hist. The chief administrator of both government 
and justice. © From the time of the Norman Con- 
quest in 1066 until the reign of Henry II! 
(1216-1272), the justiciary presided in the King’s 
Court and in the Exchequer, supervising all govern- 
mental departments and serving as regent in the 
king’s absence. These functions were later divided 
among several officials such as the lord chancellor, 
the chief justice, and the lord high treasurer. — Also 
termed justiciar; chief justiciar; capitalis justiciarius. 3. 
Scots law. The administration of justice, esp. of crimi- 
nal law. 

justicier. See JUSTICIAR. 

justicies (jo-stish-ee-eez). Hist. A writ empowering the 
sheriff to allow certain debt cases in a county court. ® 
The writ was so called. because of the significant 
word in the writ's Spenbig clause, which stated in 
Latin, “We command you that you do justice to [a 
person named].” 


justicing room. Hist. A room in which cases are heard 
and justice is administered; esp., such a room in the 
house of a justice of the peace. 


justifiable, adj. Capable of being legally or morally 
justified; excusable; defensible. 


justifiable homicide. See HOMICIDE. 
justifiable war. See BELLUM JUSTUM. 


justification, n. 1. A lawful or sufficient reason for 
one’s acts or omissions; any fact that prevents an act 
from being wrongful. 2. A showing, in court, of a 
sufficient reason why a defendant did what the 
prosecution charges the defendant to answer for. ® 
Under the Model Penal Code, the defendant must 
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believe that the action was necessary to avoid a harm 
or evil and that the harm or evil to be avoided was 
greater than the harm that would have resulted if 
the crime had been committed. Model Penal Code 
§ 3.02. — Also termed justification defense; necessity 
defense. See lesser-evils defense under verenst. [Cases: 
Criminal Law 38. pe Criminal Law §§ 49-53.) 
3. A surety’s proof of having enough money or 
credit to provide security for the party for whom it is 
required. — justify, vb. — justificatory (jas-ti-fi-ka- 
tor-ee), adj. 
“A litte bit of history: the term ‘Justification’ was former 
used for cases where the alm of the law was not frustrated, 
while ‘excuse’ was used for cases where It was not thought 
proper to punish. Killing a dangerous criminal who had tried 
fo avoid arrest was fied, since the law (ft one mai 
personify) wished this to a ek whereas kil ee self- 
defence was merely excused. The distinction was important 
because Justification was a-defence to the criminal charge 
while an excuse was not, being merely the occasion for a 
royal pardon, By the end of the middle ages (it is difficult to 
assign a fixed date) even excuses were recognised by the 
courts, since when there has been no reascn to distinguish 
between justification and excuse." Glanville Willlams, Text- 
book of Criminal Law 39 (1978). 
defensive-force justification. A justification defense 
available when an aggressor has threatened harm 
to the particular interest that is the subject of the 
defense — usu. to the actor (self-defense), to other 
alee (defense of others), or to property (de- 
ense of property). ; 


imperfect justification. A reason or cause that is 
insufficient to completely justify a defendant's be- 
havior but that can be used to mitigate criminal 
punishment. [Cases: Sentencing and Punishment 
72. CJ.S. Criminal Law §§ 1465, 1526.) 


judicial-authority justification. A jus:ification de- 
fense available when an actor has engaged in 
conduct constituting an offense in order to comply 
with a court order. 


public-authority justification. A justification de- 
fense available when an actor has been specifically 
authorized to engage in the conduct constituting 
an offense in order to protect or further a public 
interest. ° 


justification defense. Criminal & tort law. A defense 
that arises when the defendant has acted in a way 
that the law does not seek to prevent. @ Traditional- 
ly, the following defenses were justifications: consent, 
self-defense, defense of others, defense of property, 
necessity (choice of evils), the use of force to make 
an arrest, and the use of force by public authori- 
ly. — Sometimes shortened to justification. Cf. Excuse 
(2. (Cases: Criminal Law 38; Torts 16. C.J.S. 
Criminal Law §§ 49-53; Right of Privacy and Publicity 
$§ 20, 28, 31-33, 44; Torts §§ 7, 12, 14-15, 51, 64, 
92-93.] ; 

justificator (jas-ta-fi-kay-tar). Hist. 1. A compurgator 
who testifies under oath in defense of an accused 
person. 2. A juror. 


Justinian Code (jas-tin-ee-an). Roman law. A collection 
of imperial constitutions drawn up by a commission 
of ten persons appointed by Justinian, and pub- 
lished in av. 529. © Ten jurists, headed by Triboni- 
an, carried out the project beginning in February 
Ab. 528 and ending in April 529. It replaced all 
prior imperial law, but was in force only until av. 


just-war doctrine 


534, when it was supplanted by a revision, the Codex 
Repetitae Praelectionis. The. precise contents of the 
first work are unknown. But the second work, con- 
taining the 12 books of the revised code, includes 
the imperial constitutions of the Gregorian, Her- 
mogenian, and Theodosian Codes, together with 
later legislation, revised and harmonized into one 
systematic whole. It deals with ecclesiastical law, 
criminal law, administrative law, and private law. In 
modern writings, the a.p. 534 version is the work 
referred to as the Justinian Code. — Also termed 
Justinianean Code (jas-tin-ee-an-ee-an); Code of Justini- 
an; Codex Justinianus (koh-deks jas-tin-ee-ay-nas); Co- 
dex Vetus (“Old Code”); Codex fustinianus Repetitae 
Praelectionis. 
“By the time when the Digest and institutes had been 
completed it was obvious that the,Codex, published little 
more than four years earller, was Incomplete, since in the 
interval Justinian ... had promulgated other new constitu- 
tions. Tribonian, therefore, was appointed to revise the 
Code, so as to bring It fully up to date, and at the end of the 
ear Av. 534 this new Code, known as the Codex Repetitae 
electionis, was promulgated, and fs the only Code which 
survives to the present day. Justinian seems to have la- 
boured «'nder the erroneous impression that the system he 
had framed would be adequate for all time. But as there is 
co static about law, further legislative enactments, 
termed Noveliae Constitutlones, were issued during his 
teign.... In modern times Justinian’s various compilations 
came to be called collectively the Corpus Juris Civilis: the 
Corpus being regarded as a single work, made up of the 
fastitutes, the Digest, ive Cadex Rapetitaa Praelectionis, and 
the Novels." R.W. Leage, Roman Private Law 44 (C.H. 
Ziegler ed., 2d ed. 1930). 


Justinianist (ja-stin-e¢-a-nist), x. 1. One who is knowl- 
edgeable about the codification of Justinian. 2. One 
who has been trained in civil law. 


Justinian’s Institutes. See INSTITUTE. 

justitia (jas-tish-ee-a), n. [Latin] Justice. 

justitia denegata (jas-tish-ee-a dee-na-gay-ta). See DEN!- 
Al. OF JUSTICE. 

justitia naturalis (jas-tish-ee-a nach-a-ray-lis). See nav- 
ural justice under JUSTICE (D. 

justitium (jas-tish-ee-am), n. [Latin] Civil law. A sus- 

ension or intetmission of the administration of 

justice in the courts, as for vacation time. (Cases: 
Courts 66, 76. C.J.S. Couris $§::115, 120.) 

justo tempore (jas-toh tem-pa-reé). [Latin “at the right 
time”) Hist. In due time. ee 

jus tripertitum (jas tri-par-ti-tam): [Latin “law in three 
-parts”) Roman law. The law of wills in the time of 
Justinian, deriving from the praetorian edicts, from 
the civil law, and from the imperial constitutions. 
See lestamentum tripertitum under TeSTAMENTUM. 

jus trium liberorum (jas tri-am lib-a-ror-am). [Latin] 
See JUS LIBERORUM. 


just title. See Tire (2). 

justum matrimonium. See JUSTAE NUFTIAE. 

just value. See fair market value under VALUE. (2). 
just war, BELLUM JUSTUM. 


just-war doctrine. {ntl law. The principle that a war 
should have a morally and legally sufficient cause, 
and must be conducted with restraint. ® Precisely 
what is morally or legally sufficient depends on the 
norms of a time and place. Over the centuries the 


jus urbanorum praediorum 


doctrine has been invoked to justify wars waged in 
self-defense, to avenge injuries and punish wrongs, 
and over religious differences, Restraint means that 
the least amount of force possible under the circum- 
stances should be used and only when necessary. — 
Also termed just-war theory. See BEL1.UM JUSTUM. 


jus urbanorum praediorum. See urban servitude (2) un- 
der SERVITUDE (2). 

jus utendi (jes yoo-ten-di), n. [Latin “right of using”] 
Roman ©& civil law. The right to use another's prop- 
erty without consuming it or destroying its sub 
stance. See usurruct. Cf. jus ABUTENDI. 

jus vindicandi (jas vin-di-kan-di). Roman law. An own- 
er’s right to recover lost possession even from a bona 
fide or who has given value. @ This right, 
which generally does not exist under modern law, 
had many exceptions. See R.W. Lee, An Introduction 
to Roman—Dutch Law 433 (4th ed. 1946). 

jus vitae necisque (jas vi-tee ni-sis-kwee). [Latin “right 
of life and death"] Roman law. The power held by 
the head of the household over persons under his 
paternal power and over his slaves. @ This right was 
greatly diminished under later Roman law. See pat- 
ria potestas under POTESTAS. 

juvenile (joc -va-nal or -n1l), x. A person who has not 
reached the age (usu. 18) at which one should be 
treated as an adult by the criminal-justice system; M1- 
nor. (Cases: Infants 68.5. CJ.S. infants 
§§ 43-45.] — juvenile, adj. — juvenility (joo-va- 
nil-9-tee), n. 

certified juvenile. A juvenile who has been certified 
to be tried as an adult. 

juvenile court. See court. 

juvenile-court judge. See jubce. 

juvenile delinquency. Antsocial behavior by a miitor; 
esp., behavior that would be criminally punishable if 
the actor were an adult, but instead is usu. punished 
by special laws pertaining only to minors. Cf. incor. 
riciBiLity. [Cases: Infants 153. C.J.S. Infants 
§§ 33-35, 41-42, 64, 67.] 


“Juvenile delinquency,’ when employed as a technical 
term rather than paelee r) ora phrase, is entirely a 
" Rollin M. Perkins 


legislative product .... & Ronald N. 
Boyce, Criminal Law 940 (3d ed. 1882) 
Juvenile Delinquency Prevention Act. A federal stat- 
ute whose purpose is (1) to help states and local 
communities provide preventive services to youths 
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who are in danger of becoming delinquent, (2) to 
help in training personnel employed in or preparing 
for employment in occupations that involve the pro- 
vision of those services, and (3) to give technical 
assistance in this field. 42 USCA §§ 3801 et seq. 


juvenile delinquent. A minor who is guilty of criminal 
behavior, usu. punishable by special laws not per- 
taining to adults. — Sometimes shortened to delin- 
quent. — Also termed juvenile offender, youthful offend- 
er; delinquent minor. See oFrenner. [Cases: Infants 
153. CJ.S. Infants §§ 33-35, 41-42, 64, 67.) 


Juvenile Justice and Delinquency Prevention Act. .\- 
federal statute that provides funding, assistance, 
training, and support to state-operated juvenile-jus- 
tice ms, initiatives, and court systems. 42 
USCA §§ 5601-5785. 


juvenile-justice system. The collective institutions 
through which a youthful offender passes until any 
charges have been disposed. of or the assessed pun- 
ishment has been concluded. @ The system compris- 
es juvenile courts (ieee and lawyers), law enforce- 
ment (poiice), and corrections (probation officers 
and social workers). 


juvenile offender. See j' VENILE DELINQUENT. 

juvenile officer. See OFFICER (1). 

juvenile parole. See ParoLe. 

juvenile petition. See PETITION. 

juxta (jaks-ta). [Latin] Near; following; according to. 

juxta conventionem (jaks-ta kan-ven-shee-oh-nam). 
[Latin] According to the covenant. 


juxta formam statuti (joks-ta for-mem ste-t[y}oo-t)). 
[Latin] According to the form of the statute. 


juxtaposition hart igre n. 1. The act or an 
instance of placing two or more things side by side 
or near one another. 2. Patents. See AGGREGATION. — 
juxtapose (jaks-ta-pohz), vb. — juxtapositional, adj. 

juxta ratam (jaks-ta ray-tam). [Latin] At or after the 
rate. ; 

juxta tenorem sequentem (joks-te te-nor-am se-kwen- 
tam). [Latin] According to the tenor fcllowing. 


juzgado (hoos-gah-doh). [Spanish “court"] 1. A court 
of law, esp. one presided over by a single judge. 2. A 
courthouse. : 


K. abbr. Contract. 

k/a. abbr. Known as. 

Kaldor-Hicks efficiency. See WEALTH MAXIMIZATION. 

kalendar. Archaic. See CALENDAR. ; 

kalendarium (kal-an-dair-ee-am). [Latin] Roman law. 1. 
A book of accounts in which a moneylender record- 
ed the names of debtors and the principal and 
interest due. 2. A written register of births, recorded 
daily. ~ 

kalends. See CALENDS. 

kangaroo court. See CourT. 

K.B. abbr. KING’s BENCH. 

K.C. abbr. KiNG's COUNSEL. 


k.d., adj. abbr. (In a bill of lading) knocked down; not 
assembled or set up. @ When goods, equipment, or 
the like are ship et in disassembled form, the bill of 
lading is marked “k.d.” 


keelage (heel-ij). Hist. 1. The right to the demand 
payment of a toll by a ship entering or anchoring in 
a harbor. 2. The toll so paid. 


keelhaul (keel-hawl), vb. 1. Hist. To drag (a person) 

through the water under the bottom of a ship as 

een or torture. 2. To rebuke or reprimand 
arshly. 


Keeling Schédule. English iaw. A device that shows 
how an existing statute will read if a proposed 
amendment is adopied. @ A Keeling Schedule is usu. 
included as an appendix to the proposed amend- 
ment. The schedule is named for E.H. Keeling, a 
member of Parliament who began promoting the 
use of schedules in 1938 as a way to avoid amending 
legislation by reference. It is rarely used today. 


keeper. One. who has the care, custody, or manage- 
ment of something and who usu. is legully responsi- 
blc for it <a dog's kecpcr> <a keeper of lost 
property>. 

Keeper of the Briefs. See cusTOS BREVIUM. 


Keeper of the Broad Seal. See KEEPER OF THE GREAT 
SEAL. 


Keeper of the Great Seal. In England and Scotland, 
an officer who has custody of the Great Seal and 
who authenticates state documents of the highest 
importance, @ In England, the duties of the Keeper 
of the Great Seal are now discharged by the Lord 
Chancellor. — Also termed Lord Keeper of the Great 
Seal, Lord Keeper, Keeper of the Broad Seal; Custos 
Sigilli. 


Keeper of the Hanaper. Hist. The head of the receiv- 
ing and accounting department in Chancery. @ The 
hananer office received collected fees on charters 
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and letters granted under the Great Seal and fines 
for Chancery writs, paid Chancery staff wages, pur- 
chased office supplies, and accounted for the Chan- 
cery's revenues and expenses. 


Keeper of the King’s Conscience. See LORD CHANCEL- 
LOR. 


Keeper of the Privy Seal (priv-ee). 1. LORD PRIVY SEAL. 


2. In Scotland and Cornwall, an officer similar to the 
English Lord Privy Seal. 


Keeper of the Rolls. See cusros ROTULORUM. 


Kellogg-Briand Pact. Int'l law. A 1928 treaty under 
which the United States, France, and (by 1933) 63 
other nations purported to outlaw war and pledged 
to settle future differences through diplomacy. e 
Among the signatories were Germany, Japan, and 
Italy, nations whose acts of aggression led to World 
War II. 46 Stat. 2343, T.S. No. 796. — Also termed 
Pact of Paris. 


kenning to a terce. Hist. Scots law. The sheriff's deter- 
mination of which tracts or parts of a decedent's 
land belong to a widow; esp., a sheriff's assignment 
of dower. 


Keogh plan (kee-oh). A tax-deferred retirement pro- 
gram developed for the self-employed. @ This plan is 
also known as an H.R. 10 pian, after the House of 
Representatives bill that established the plan. — Also 
termed self-employed retirement plan. Cf. INDIVIDUAL RE- 
TIREMENT ACcounr. [Cases: Internal Revenue €=4381; 
Pensions @=28. C.J.S. Internal Revenue §§ 579-580, 
582; Pensions and Retirement Plans and Benefits 
§§ 11-15; Social Security and Public Welfare § 33.) 


Ker-Frisbie rule. The principle that the government's 
power to try a-criminal defendant is not impaired by 
the defendant’s'having been brought back illegally to 
the United States from a foreign country. Ker v. 
Hlinois, 119 U.S. 436, 7 S.Ct." 225 (1886); Frisbie v. 
Collins, 342 U.S. 519, 72 S.Ct. 509 (1952). 


ketubah (ke-too-vah), x. A Jewish marriage contract. 
keyage (kee-aj). See QUAYAGE. 


KeyCite, vb. To determine the subsequent history of 
(a case, statute, etc.) by using the online citator of 
the same name to establish that the point being 
researched is still good law. — KeyCiting, 2. 


key-employee life insurance. See LIFE INSURANCE. 


key encryption. A software-cryptography system that 
eee and employs a secure key pair, one public 
ey and one private key, to verify a digital signature 
and decipher a secure, coded document. @ The 
public key is known to all possible receivers of a 
message. The private key is known only to the 
message’s sender. Key encryption transforms the 
message's characters into an indecipherable “hash.” 


key-executive insurance 


A person who has the signer’s public key can deci- 
pher the message and detect whether i: has been 
altered and whether it was transmitted using the 
sender's private key. It does not necessarily identify 
the sender; identity is verified using a digital certifi- 
cate. — Also termed public-key encryplion. See vicitat. 
CERTIFICATE; HASH NUMBER. 

key-executive insurance. See key-employee insurance un- 

ler INSURANCE. 
key man. See KEY PERSON. 


key-man insurance, See key-employee insurance under 
INSURANCE, 


key money. 1. Payment (as rent or security) required 
om a new tenant in exchange for a key to the 
leased property. [Cases: Landlord and Tenant 
@>184(2). C.J.S. Landlord and Tenant §§ 473(2-5). 2. 
Payment made (usu. secretly) by a prospective ten- 
ant to a landlord or current tenant to increase the 
chance of obtaining a lease in an area where there is 
a housing shortage. ® Key money in the first sense is 
a legal transaction; key money in the second sense is 
usu. an illegal bribe that violates housing laws. 


key-number system. A legal-research indexing system 
leveloped by West Publishing Company (now the 
West Group) to catalogue American caselaw with 
headnotes. @ In this system, a number rah oe a 
point of law, allowing a researcher to find all report- 
ed cases addressing a particular point by referring to 
its number. ; 
key person. An important officer or employee; a 
person primarily responsible for a business's suc- 
cess. — Also termed key man. 


key-person insurance. See key-employee insurance under 
INSURANCE, 


kickback, n. A return of a portion of a monetary sum 
received, esp. as a result of coercion or a secret 
agreement <the contractor paid the city official a 5% 
kickback on the government contract>. — Also 
termed payoff. Cf. BRIBERY: 


kicker. 1. An extra charge or penalty, esp. a charge 
added to a loan in addition to interest. 2. An equity 


pei ip that a lender seeks as a condition for: 


lending money, so that the lender may participate in 
rentals, profits, or extra interest. 


kickout clause. A contractual provision alone ay 
ified 


party to end or modify the contract if a sp 

event occurs <under the kickout clause, the compa- 
ny could refuse to sell the land if it were unable to 
complete its acquisition of the new headquarters>. 


kiddie tax. See ‘rax. 


kidnap, vb. To seize and take away (a person) by force 
or fraud, often with a demand for ransom. 


kidnapping. 1. At common law, the crime of forcibly 
abducting a person from his or her own country and 
sending the person to another. @ This offense 
amounted to false imprisonment aggravated by mov- 
ing the victim to another country. 2. The crime of 
seizing and taking away a person by force or 
fraud. — Also termed simple kidnapping; (loosely) 
abduction; (archaically) manstealing. ABDUCTION. 
(Cases: Kidnapping 1. C.J.S. Kidnapping §§ 1-2.] 
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“At early commen ifaw, neeepne required a forcible as- 
portation of the victim to another country. Under modem 
Statutes, the asportation need not be this extensive.” Amoid 
H. Loewy, Criminal Law in a Nutshell 64 (2d ed. 1887). 


aggravated kidnapping. Kidnapping accompanied 
by some aggravating factor (such as a demand for 
ransom or injury of the victim). 


child-kidnapping. The kidnapping of a minor, of- 
ten without the element of force or fraud (as when 
someone walks off with another’s baby). — Also 
termed child-stealing; baby-snatching; childnapping. 

kidnapping for ransom. The offense of unlawfully 
seizing a person and then confining the person, ¢ 
usu. in a secret place, while attempting to extort 
ransom. @ This grave crime is sometimes made a 
capital offense. In addition to the abductor, a 
person who acts as a go-between to collect the 
ransom is generally considered guilty of the crime. 


parental kidnapping. The kidnapping of a child by 
one parent in violation of the other parent's custo- 
dy or visitation rights. See PARENTAL KIDNAPPING PRE- 
VENTION ACT. 

simple kidnapping. Kidnapping not accompanied 
by an aggravating factor. : 


kill, vb. To end life; to cause physical aeath. @ The 


word is also used figuratively in putting an end to 
something <opponents were able to kill the pro- 
posed amendment>. 

killer amendment. See AMENDMENT (8). 

killing by misadventure. See ACCIDENTAL KILLING. 

killing with malice. See MALICIOUS KILLING. 


kin, n. 1. One's relatives; family. — Also termed 
kindred. [Cases: Descent and Distribution €20—43; 
Wills 508. C.J.S. Descent and Distribution §§ 23-49; 
Wills § 921.] 2. A relative by blood, marriage, or 
adoption, though usu. by blood only; a kinsman or 
kinswoman. 

kinbote. See manbote under BOTE (2). 

kind arbitrage. See ARBITRAGE. 


kindlie (kind-lee). Scots law. A tenant's right to a 
lease’s renewal.” 

kindred. 1. KIN. 2. KINSHIP. 

King. English law. The British government; the 
Crown. 


“in modem times it has become usual to speak of the 
Crown rather than of the King, when we refer to the King In 


his pub! as a body politic. We speak of 
{0} of the Crown, when we mean the which 
fhe King holds tn right of his Crown. So we of the 


debts rown, of legal proceedings by babe 
g 


difficulty, name! 
body politic a 

ed and whose name It bears. 

dence 341-42 (Glanville L. Willams ed., 10th ed. 1947). 


King’s advocate. See LORD ADVOCATE. 


King’s Bench. Historically, the highest common-law 
court in England,-presided over by the reigning 
monarch. @ When a queen begins to reign, the name 
automatically ‘changes to Queen’s Bench. In 1873, = 
during Queen Victoria’s reign, the court's jurisdic 4 
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tion was transferred to the Queen’s Bench Division 
of the High Court of Justice..— Abbr. K.B. — Also 
termed Court of King's Bench; Coram Rege Court. Cf. 
QUEEN'S BENGH; QUEEN'S BENCH DIVISION, 


tical Treatise on the Criminal Law 166 (2d ed. 1826). 


King’s Chambers. In the United Kingdom, waters 
lying within an imaginary line drawn from headland 
to headland around the coast of Great Britain. 


King’s Counsel. In the United Kingdom, Canada, and 
territories that have retained the rank, an elite, 
senior-level bairister or advocate. @ Originally, a 
King’s Counsel was appointed to serve as counsel to 
the reigning monarch. — Abbr. K.C. — Also termed 
senior counsel. Cf. QUEEN'S COUNSEL. 


King’s Court. See curia REGIS. 
King’s evidence. See Queen's evidence under EVIDENCE. 


King’s Great Sessions in Wales. See CouRT OF GREAT 
SESSIONS IN WALES. 


King’s peace. Hist. A royal subject's right to be pro- 
tected from crime (to “have peace”) in certain areas 
subject to the king’s immediate control, such as the 
king's palace or highway. @ A breach of the peace in 
one of these areas subjected the offender to punish- 
ment in the king's court. Over time, the area subject 
to the king's peace grew, which in turn increased the 
jurisdiction of the royal courts. — Also written King's 
Peace. Cf. AGAINST THE PEACE AND DIGNITY OF THE STATE. 

“A breach of the cing's Peace was at one time the most 
comprehensive of all offences against the Crown; It Indeed 
included, and still Includes, all the more serious crimes. At 
one time, tn fact, every indictment charged the accused with 
an offence ‘against the peace of our Sovereign Lord the 
King’; and, though this form Is no longer employed, that Is 
mainly because the Imperative duty of not disturbing the 
ange Peace has by now evolved Into an elaborate system 
of Criminal Law.” Edward Jenks, The Book of English Law 
134 (P.B. Falrest ed., 6th ed. 1967). 


King’s proctor. See QUEEN’s PROCTOR. 


King’s silver. Hist. Money paid in the Court of Com- 
mon Pleas for a license to levy a feudal fine; an 
amount due on granting a congé d’accorder in levying 
a fine of lands. © It amounted to three-twentieths of 
the ray sine annual value of the land, or ten shil- 
lings for every five marks of land. — Also termed 
post-fine. See CONGE D'ACCORDER; FINE WD. 


kinship. Relationship by blood. marriage, or adop- 
tion. — Also termed kindred. 


kinsman. See RELALIVE. 
kintal. See Quinra.. 


kissing the Book. Hist. The practice of touching one's 
lips to a copy of the Bible (esp. the New Testament) 
after taking an oath in court. @ This practice — 
formerly used in England — was replaced by the 
practice of placing one’s hand on the Bible while 
swearing. | 


kitchen cabinet. See caniner. 


knock off 


kiting. 1. GHECK-KITING. 2, Commercial law. Slang. Rais- 
ing money on credit, often by using accommodation 
Paper. 

Klaxon doctrine (klak-san). Conflict of laws. The princi- 
ple that a federal court exercising diversity jurisdic- 
tion must apply the choice-of-law rules of the state 
where the court sits. @ In Klaxon Co. vu. Stentor Elec. 
Mfg. Co., the Supreme Court extended the rule of 
Erie v. Tompkins to choice-of-law issues. 313 U.S. 487, 
61 S.Ct. 1020 (1941). — Also termed L[rie/Klaxon 
doctrine. See exte pocrrine. (Cases: Federal Courts 
409.1. C.].S. Conflict of Laws § 101.] 


Kleptomania (klep-ta-may-nee-a), n. A compulsive 
urge to steal, esp. without economic motive. — klep- 
tomaniac, n. & adj. 


knight. 1. Hist. In the Middle Ages, a person of noble 
birth who, having been trained in arms and chivalry. 
was bound to follow an earl, baron, or other superi- 
or lord into battle. 2. In modern Britain, a man 
upon whom the monarch has bestowed an honorary 
dignity (knighthood) as a reward for personal merit 
of some kind. @ The status of knighthood no longer 
relates to birth or possessions and does not involve 
military service. 

knight bachelor. See BACHELOR (3). 

knight of the post. Hist. A hired perjurer. 


knight-service. Hist. A type of lay tenure in which a 
sate held land of another person or the Crown in 
exchange for a pledge of military service. — Also 

termed knight's service; (Scots law) ward holding. Cf. 

BASE SERVICE; SOCAGE; VILLEINAGE, 

“By far the greater part of England is held of the king b 
iniont's les Hes r servitium militaza): it is comparatively 
rare for the king's tenants In chief to hold by any of the 
other tenures. In order to understand thls tenure we must 
form the conception of a unit of military service. That unit 
seems to be the service of one knight or fully armed 
horseman (servitium unlus militis) to,be done to the king in 
his for forty days in the year, If It be called for.” 4 
Frederick Pollock & Frederic W. Maitland, The History of 
English Law Before the Time of Edward | 254 (2d ed. 1898). 


knight’s fee..Hist. The amount of land that gave rise 
to the obligation of knight-service. © ‘The amount 
varied from less than a hide to more than six hides. 
See 1IDE. = 


knight’s service. See KNIGHT-SERVICE. 


knock-and-announce rule. Crisiinal procedure. The re- 
quirement that the police knock at the door and 
announce their identity, authority, and purpose he- 
fore entering a residence to execute an arrest or 
search warrant. — Also termed knock-and-notice rule. 
Cf. no-knock search warrant under SEARCH WARRANT; No- 
knock search under searcu. (Cases: Searches and Sei- 
zures © 54, 143.1. CJ.S. Searches and Seizures 
§§ 64-65, 195-201.] 


knock-for-knock agreement. An arrangement between 
insurers whereby each will pay the claim of its in- 
sured without claiming against the other party's 
insurance. 

knock in, vb. To rap on the courtroom door tu 
announce the entry of (one or more judges) <the 
law clerk, acting as bailiff, knocked in the judges>. 

knock off, vb. 1. To make an unauthorized copy of 
(another's product), usu. for sale at a substantially 


knockoff 


lower price than the original <the infringer knocked 
off popular dress designs>. 2. Slang. To murder 
<the gang leader was knocked off by one of his 
lieutenants>. 3. Slang. To rob or burglarize <the 
thie knocked off the jewelry store in broad day- 
light>. 


knockoff, x. {ntellectual property. An unauthorized 
counterfeit and usu. inferior copy of another's prod- 
uct, esp. one protected by patent, trademark, trade 
dress, or copyright, usu. passed off at a substantially 
lower price than the original. 


knock-out auction. See accrion. 


know all men by these presents. Take note. @ This 
archaic form of address — a loan translation of the 
Latin noverint uniuersi per praesentes — was tradition- 
ally used to begin certain legal documents such as 
bonds and powers of attorney, but in modern drafi- 
ing style the phrase is generally considered dead- 
wood. See NOVERINT UNIVERSI PER PRAESENTES. Cf. pa- 
‘TEAT UNIVERSIS PER PRAESENTES. 


know-how. The information, practical knowledge, 
techniques, and skill required to achieve some prac- 
tical end, esp. in industry or technology. © Know- 
how is considered intangible property in which 
rights may be bought and sold. See TRADE SECRET. 


knowing, adj. 1. Having or showing awareness or 
understanding; well-informed <a knowing waiver of 
the right to counsel>. 2. Deliberate; conscious <a 
knowing attempt to commit fraud>. — knowingly, 
adu 


knowing consent. See informed consent under CONSENT 
(). 


knowledge. 1. An awareness or understanding of a 
fact or circumstance; a state of mind in which a 
person has no substantial doubt about the existence 
ofa fact. Cf inrenT (1); NOTICE (1), (2); SCLENTER. 


“It is necassary ... to distinguish between producing a 
resutt Intentionally and producing It knowingly. Intention 
and knovwiedga commonly g° Lt neko for he who intends 
a result knows that ft will , and he who knows 
the consequences of his act usually Intends them. But there 
may be Intention without knowledge, the consequence be- 
ing desired but not foreknown as certain or even probable. 
Conversely, there may be knowledge without Intention, the 
consequence ray foreknown as Inevitable concomi- 
tant of that which Is desired, but being Itself an object of 
fooumnance rather than desire, and therefore not intended. 

en David ordered Uriah the Hittite to be set In tha 
forefront cf the hottest battle, he Intended the death of Uriah 


1947). 


“ ‘Knowingly’ or ‘knowledge’ has a broad sweep wheh used 
in connection with the element of a crime, and an untrue 
representation has been ‘knowingly’ made If by one who 
knows it is untrue, believes it is unde or is quite aware that 
he has not the slightest notion whether it Is true or not.” 
org ia & Ronald N. Boyce, Criminal Law 378 (8d 


“(BJecause there are several areas of the criminal law in 
which there may be good reason for distinguishing between 
one's objectives and [one's] knowledge, the modem ap- 
Proach Is to define separately the mental states of knowl 
edge and Intent .... This Is the approach taken In the 
Mode! Penal Code [§ 2.02(2)(a) & (b)j." Wayne R. LaFave 
& Austin W. Scott Jr, Criminal Law 218 (2d ed. 1986). 


‘actual knowledge. 1. Direct and clear knowledge, 
as distinguished from constructive knowledge 


<the employer, having witnessed the accident, 
had actual knowledge of the worker's injury>. — 
Also termed express actual knowledge. 2. Knowledge 
of such information as would lead a reasonablic 
person to inquire further <under the discovery 
rule, the limitations period begins to run once the 
plaintiff has actual knowledge of the injury>. — 
Also termed (in sense 2) implied actual Nacalidee 
“The third issue in section reseed Is the meaning of 
‘notice or actual knowledge.’ Under the Uniform Commer- 
cial Code knowledge means actually knowing something; 
notice means having received Information from which one 
could infer the existence of the relevant fact. What the 
adjective ‘actus!’ adds to the idea of ‘knowl ’ iS un- 
clear.” David G. Epstein st al., Bankruptcy § 7-27, at 516 
(1993). 
common knowledge. See COMMON KNOWLEDGE. 


constructive knowledge. Knowledge that one usin 
reasonable care or diligence should have, an 
therefore that is attributed by law to a given per- 
son <the court held that the partners had con- 
structive knowledge of the partnership agreement 
even though none of them had read it>. 


express actual knowledge. See actual knowledge (1). 
firsthand knowledge. See personal knowledge. 
implied actual knowledge. See actual knowledge (2). 


imputed knowledge. Knowledge attributed to a giv- 
en person, esp. because of the person's legal re- 
sponsibility for another’s conduct <the principal's 
imputed knowledge of its agent's dealings>. 


personal knowledge. Knowledge gained through 
firsthand observation or experience, as distin- 

uished from a belief based on what someone else 

as said. © Rule 602 of the Federal Rules of 
Evidence requires lay witnesses to have personal 
knowledge of the matters they testify about. An 
affidavit must also be based on personal knowl- 
edge, unless the affiant makes it clear that a state- 
ment relies on “information and belief.” — Also 
termed firsthand knowledge. (Cases: Witnesses 
€=37(2). C.J.S. Witnesses § 95.) 


reckless knowledge. A person’s awareness that a 
prohibited circumstance may exist, regardless of 
which the person accepts the risk and goes on to 
act. 


scientific knowledge. Evidence. Knowledge that is 
grounded on scientific methods that have been 
supported by adequate validation. @ Four primary 
factors are used to determine whether evidence 
amounts to scientific knowledge: (1) whether it has 
been tested; (2) whether it has been subject to peer 
review and publication; (3) the known or potential 
rate of error; and (4) the degree of acceptance 
within the scientific community. See vauserT TEST; 
SCIENTIFIC METHOD. [Cases: Criminal Law @=486; 
Evidence €°555. C.J.S. Criminal Law § 1080, Evt- 
dence §§ 597-598, 601, 649, 652, 713.] 


superior knowledge. Knowledge greater than that 
had by another person, esp. so as to adversely 
affect that person ’<in its fraud claim, the subcon- 
tractor alleged that the general contractor had 
superior knowledge of the equipment shortage>- 
(Cases: Fraud 17; Negligence 1088, 1286(2). 


Fas 
CIS. Ne ligence §§ 484-486, 500, 539, 545, 
557-559, 563, 634.) ; 


9, Archaic. CARNAL. KNOWLEDGE. 
knowledge-of-falsity exclusion. See EXCLUSION (3). 
known creditor. See CREDITOR. 

Jmown heir. See HEIR. 


known-loss doctrine. Insurance. A principle denying 
insurance coverage when the insured knows before 


koopbrief 


the policy takes effect that a specific loss has already 
happened or is substantially certain w happen. — 
Also termed known-risk doctrine. (Cases: Insurance 
2101.) 


hoop (ka-wap), x. [Dutch] Dutch law. Purchase; bar- 
gain. 


hoopbrief (ke-wap-breef). [Dutch] Dutch law. A deed of 
sale. 


L. abbr. 1. LAW (6). 2, LORD OD. 3. Locus, 4. LATIN, 


L, A measure of the money supply, including M3 
items plus banker’s acceptances, T-bills, and similar 
long-term investments. See M3. 


label, n. 1. Trademarks. An intormative display of writ- 
ten or graphic matter, such as a logo, tide, or similar 
marking, affixed to goods or services to identify 
their source. @ A label may be put on the packaging 
or container of'a manufactured product, or on the 
packaging or surface of a natural substance. (Cases: 
Trade Regulation 46. CJS. Trade-Marks, Trade- 
Nanies, an Unfair Competition § 63.] 2. Any writing 
(such as a codicil) attached to a larger writing. 3. A 
narrow’ slip of paper or parchment attached to a 
deed or writ in order to hold a seal. 


label-and-significant-characteristics test.  Securilies. 
‘The rule that an instrument will be governed by the 
securities laws if it is labeled a stock and has the 
significant’ characteristics typically associated with 
shares of stock. 

labeling. Under the Federal Food, Drug, and Cosmet- 
ic Act, any label or other written, printed, or graphic 
matter that is on a product or its container, or that 
accompanies the product. © To come within the Act, 
the labeling does not need to accompany the prad- 
uct. It may be sent before or after delivery of the 
product, as long as delivery of the product and the 
written material are part of the same distribution 
progiain. (Cases: Food 215; Health €311.] 


label license. See LicENsE. 


labes realis quae rei inhaeret (lay-beez ree-ay-lis kwee 
ree-1 in-heer-it). [Latin] Scots law. A real defect that 
attaches to the thing. Cf. VrricM REALE. 
“Theft, also, constitutes a fabes realis in the title of any one 
holding the subject stolen, no matter how honestly he mi 
have acquired It; and on this defect, which attaches to 
until it retumn to his possession, the true owner may vindl- 
cate his right, and recover his subject wherever it can be 
bl John Trayner, Trayner’s Latin Maxims 312 (4th ed. 
labina (lo-bi-na), nm. Archaic. Land covered by water; 
swampland. 
la bomba (la bom-ba). (sometimes cap.) An incendiary 
device consisting of a plastic bag filled with fuel and 
placed inside a paper bag stuffed with tissue and 
rigged with a fuse. @ A person who uses such a 
device to start a fire violates the federal arson stat- 
ute. See 18 USCA § 844(j). [Cases: Explosives €>4.] 


labor, ». 1. Work of any type, including imental exer- 
tion <the fruits of one’s labor>. © The term usu. 
refers to work for wages as opposed to profits. 
child labor. See Cui LAgor. 
spousal labor. See srousat. LABOR. 
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2. Workers considered as an economic unit or a 
political element: <a dispute between management 
and labor over retirement benefits>. 3. A Spanish 
land measure equal to 177% acres. @ This measure 
has been used in Mexico and was once used in 
Texas. 
labor, vb. 1. To work, esp. with great exertion <David 
labored long and hard to finish the brief on time>. 
2. Archaic. To tamper with or improperly attempt to 
influence (a jury). @ ‘This sense derives from the idea 
that the tamperer “endeavors” to influence the 
jury's verdic:. See eMBRACERY. — Laborer, 1. 


labor agreement. See COLLECTIVE-BARGAINING AGREE. 
MENT. 

laborariis (lay-ba-rair-ce-is), uv. [Latin “about labor- 
ers") Hist. An ancient writ against a person who had 
no other means of support but refused to work 
throughout the year. 


laboratory conditions. Labor law. The ideal conditions 
for a union election, in which the employees may 

_ exercise free choice without interference from the 
employer, the union, or anyone else. [Cases: Labor 
Relations 210. C.j.S Labor Relations §§& 191-192, 
195-197, 203, 207-209.} 


labor contract. See COLLECTIVE BARGAINENG AGREEMENT. 


labor-desert model. The view that the inventive pro- 
cess results from the inventor's labor to create some- 
thing of added value to society, and that this added 
value justifies some social reward (“just deserts”) to 
the inventor. — Also termed wilue-udded model. CI. 
EUREKA MODEL; LABOR MODEL. 


labor dispute. A controversy between an employer 
and its employees concerning the terms or condi- 
tions of employment, or concerning the association 
or representation of those who negotiate or seek to 
negotiate the terms or conditions of employment. 
[Cases: Labor Relations 28]. C.J:S. Labor Relations 
§§ 263-264.] a ae 


Labor Disputes Act. See NORRIS-LAGUARDIA ACT. 


laborer. 1. A person who makes a living by physical 
labor. 2. WORKER. 


re id 


laborer’s lien. See mechanic's lien under LEN. 
laboring a jury. See EMBRAGERY. 


labor law. The field of law governing the relationship 
between employers and employees, esp. law govern- 
ing the dealings of employers and the unions that 
represent employees. — Also termed industrial law. 
See NATIONAL LABOR RELATIONS ACE, 


labor-management relations. The broad spectrum of 
activities concerning the relationship between em- 
ployers and employees, both union and nonunion. 
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See FAIR LABOR STANDARDS ACT; NATIONAL LABOR RELA- 
TIONS ACV; NATIONAL LABOR RELATIONS BOARD. 


Labor-Management Relations Act. A federal statute, 
enacted in 1947, that regulates certain union activi- 
ties, permits suits against unions for proscribed acts, 
prohibits certain strikes and boycotts, and provides 
steps for settling strikes involving national emergen- 
cies. 29 USCA §§ 141 et seq. — Also termed Taft- 
Hartley Act. See NATIONAL LABOR RELATIONS BOARD. . 


labor model. The view that the inventive process is 
the product of the inventor’s labor, and that the 
invention is therefore the property of the inventor 
by natural right. See LOCKEAN LABOR THEORY. Cf. EURE- 
KA MODEL; LABOR-DESERT MODEL. 


labor organization. See UNION. 


labor-relations act. A statute regulating relations be- 
tween employers and employees. @ Although the 
Labor~Management Relations Act is the chief federal 
labor-relations act, various states have enacted these 
statutes as well. 


Labor Relations Board. See NATIONAL LABOR RELATIONS 
BOARD. 


labor theory. See (.OCKEAN LABOR THEORY. 
labor union. See UNION. 
lacea. See acta. 


Lacey Act. A federal law, originally enacted in 1900, 
that permits states to enforce their own game laws 
prohibiting the importation of animals from other 
states or countries. 16 USCA §§ 661 et seq. See Game 
taw. (Cases: Game €3.5.] 


la chambre des esteilles (lo shahm-bre da zes-tay), 2. 
[French] Hist. The Star Chamber. See star CHAMBER. 


laches (lach-iz). [Law French “remissness; slackness”)} 
1. Unreasonable delay in pursuing a right or 
claim — almost always an equitable one — in a way 
that prejudices the py against whom relief is 
sought. — Also termed sleeping on rights. 
“Early in Its history, sing developed the doctrine that 
where the plaintiff in equity delayed ond the period of 
the statute cable at law, rellef would be refused on the 
end of even though no specific prejudice to the 
isfendant: was shown. Today, In most states, there are 
statutes .of imitations 3 apptyin to suits In equity. Despite 
these, however, the doctrine stlil holds that even If the delay 
ts for a shorter period of time than that of the statute, it may 
still bar equitable relief If it is unreasonable and prejudicial 
to the defendant.” John F. O'Connell, Remedies in a Nut- 
shell 16 (2d ed. 1985). 


prosecution laches. Patents. In a claim for patent 


ee the equitable defense that the paten- 
tee did not timely enforce the patent rights. 


2. The equitable doctrine by which a court denies 
relief to a claimant who has unreasonably delayed 
in asserting the claim, when that delay has preju- 
diced the party against whom relief is sought. Cf. 
LIMITATION (3). [Cases: Equity €°67. C.J.S. Equity 
§§ 128-132.] 
“The doctrine of laches ... is an instance of the exercise of 
the pel power o caty to Niles Py nee 
regulari where particular case ni 
such rat woutd be unfair or unjust." William ‘F. Walsh, A 
Treatise on Equity 472 (1930). 
laches, estoppel by. See estoppel by laches under Estor. 
PEL. 


laesio enormis 


Lackey claim. A prisoner's assertion that incarceration 
on death row for a protracted period is cruel and 
unusual punishment. Lackey v. Texas, 514 U.S. 1045, 
115 S.Ct. 142) (1995) (denying cert.). (Cases: Sen- 
tencing and Punishment €1795. C.J.S. Criminal Law 
§§ 1591-1592.) 


lack-of-antecedent-basis rejection. See REJECTION. 


lack of capacity. The disability of a person to create or 
enter into a legal relation use of some special 
characteristic. See CAPACITY (2). 


lack of enablement. See NONENABLEMENT. 


lack-of-enablement rejection. See nonenablement rejec- 
Hon under REJECTION. 


lack of jurisdiction. See WANT OF JURISDICTION. 
lack of prosecution. See WANT OF PROSECUTION. 
lack-of-utility rejection. See REJECTION. 


lacta (lak-to), n. [Law Latin] Hist. Lack of or defect in 
the weight of money. — Also termed lacca. 


Vacte de Vétat civil. See acTE WwW. 


lada (lay-da), n. [Law Latin] 1. Hist. A court of justice. 
2. A canal for draining marshy ground; a water- 
course; a lade. 


lade (layd), n. Hist. The mouth of a river. — Also 
spelted lode. : 

laden in bulk, adj. Maritime law. (Of a vessel) loaded 
with a cargo that lies loose in the held instead of 
packaged. @ cages of corn, salt, and similar items 
are usu. shipped in bulk. [Cases: Shipping 110. 
C.J.S. Shipping §§ 326, 328.] 


lading, bill of. See ps1. OF LADING. 


lady. In Britain, a title belonging to the wife of a peer, 
(by courtesy) the wife of a baronet or knight, or any 
single or married woman whose father was a noble- 
man carrying a rank of earl or higher. 


lady-court. Hist. The court of a lady of the manor. 
Lady Day. See quarter day under pay. 


lady’s” friend. Hist. The title of an officer in the 
English House of Conimens, whose duty was to 
secure a suitable provision for a wife when her 
husband sought a parliamentary divorce. @ In 1857, 
parliamentary divorces and the office of lady's friend 
were abolished by statute. 


laenland. See LOANLAND. 
laesa majestas (lee-za ma-jes-tas). See LESE MAJESTY. 


laesio enormis (lee-shee-oh i-nor-mis). [Law Latin “ex- 
cessive loss” or “abnormal loss of more than half") 
Roman & civil law. 1. The sale of a thing for which 
the buyer paid less than half its real value. @ The 
seller could rescind the sale, but the buyer could 
keep the item purchased by paying the full value. 
Generally, this doctrine was limited to land sales. 2. 
The injury sustained by one party to an onerous 
contract when the overreaching party receives twice 
the value of that party's money or reper: such as 
a purchaser who pays less than halk the value of the 
property sold, or a seller who receives more than 
double the property's value. @ If coowner coheirs 
partition or sell property, laesio enormis may exist 


laesio enormis vel ultra dimidium 


when the purchaser pays less than one-fourth of the 
value rather than one-half. See La. Civ. Code arts. 
824, 1406. — Also spelled lesio enormis. — Also 
termed lesion; enorm lesion; (in full) laesio enormis vel 
ultra dimidium (lee-shee-oh i-nor-mis vel al-tra di- 
mid-ee-am); (in Louisiana) lesion beyond moiety. 
“Lesion (laesfo enarmis) was the rule, established very late, 
that a seller could rescind a contract if he had received less 
than-half its real .... [ijn spite of its imperfections, 
lesion not only was adopted In afl modern civilian systems 
French Code Civil 1674-1683), but became tha means of 
testing the validity of contracts generally by their fairness, a 
principle embodied in the German CWil Code (section 138) 
and the Swiss Code of Obligations (section 21). Such a test 
is no more difficult to apply in law than in equity, where it 
has long been established in our system. As the Romans 
applied it, It was a clumsy inadequate way of reaching 
this result. in modem courts, in civillaw countries, it invests 
judges with a discretion not very likely to be abused, but 
sufficient to act as a deterrent to the grosser forms of 
economic expioitation.” Max Radin, Handbook of Roman 
Law 233-34 (1927). 


laesio enormis vel ultra dimidium. See 1Ars10 ENORMIS. 

laesiwerp (lee-zo-warp), n. (Saxon fr. laisus “bosom” + 
werpire “to surrender”) Hist. A thing surrendered: to 
another’s hands or power; a thing given or deliv- 
ered. . 

laet (layt), n. /fist. A person of a class between servile 
and tree. 


laga. See tae. 


lagan (lag-an), n. . Goods that are abandoned at sea 
but attached to a buoy so that they may be recov- 
ered. — Also termed lagend; lagon; higan; ligen; logan. 
CE FLOTSAM; JETSAM; WAVESON. 2. Archaic. Wreckage 
or cargo lying on the seabed. 


lage (law ar lay), n. [fr. Saxon lag “law"] Hist. 1. Law. 
2. The territory in which certain law was in force, 
such as danelage, mercenlage, and West-Saxon lage. 
© This term is eign | an obsolete form of the 
word law. — Also termed lagh; laga; lagu. See DaNE- 
LAW; MERCENLAGE; WEST-SAXON LAW, 

lage day (law day). A law day; a jure! day; a day of 
open court. — Also termed lagn day. 

lageman (law-man or lay-man). See LEGALIS HOMO. 

lagend (lag-ond). See LAGAN. 

lagging economic indicator. See ECONOMIC INDICATOR. 

lagging indicator. See INDICATOR. 

lagh day. See LAGE DAY. 

lagon (lag-en). See LAGAN. 

lagu. See Lace. 


lahman (law-men or lay-man), n. [Saxon fr. lah “law"’] 
Archaic. A lawyer. — Also termed lagemannus. 

laicus (lay-a-kas), n. [Law Latin) Hist. A layman; one 
who is not in the ministry. 

Laidlaw vacancy. Under the National Labor Relations 
Act, a genuine opening in an employer's workforce, 
resulting from the employer’s expanding its work- 
force or discharging a particular employee. or from 
an employee's resigning or otherwise leaving the 
employment. ® The opening must be offered to 
striking workers, in order of seniority, after a strike 
has been resolved. Laidlaw Corp. v. NLRB, 414 F.2d 
99 (7th Cir. 1969). 
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lairwite (lair-wit), ». [fr. Saxon lagan “to lie" + wite “a 
fine”] Hist. A fine for adultery or fornication paid to 


the lord of the manor; ésp., a lord’s privilege of 


receiving a fine for fornication with the lord’s female 
villeins. — Also termed lviresite; lecherwite (lech-ar- 
wit); legeruile; leirwita; leyerwite; legenita (le-jen-e-ta); 
legruita (la-groo-o-ta). 

lais gents (lay zhon[ts)), ». pl. (Law French) Hisé. 
Laymen; a jury. 

laissez-faire (les-ay-fair), n. [French “let (people) do 
{as they choose)"} 1. Governmental abstention from 


interfering in economic or commercial affairs. 2. 


The doctrine favoring such abstention. — laissez- 

laity (lay-o-tee). Collectively, persons who are not 
members of the clergy. (Cases: Religious Societies 
7. CJ.S. Religious Societies §§ 14-18:] 


lake, n. 1. A large body of standing water in 4 depres- 
sion of land or basin supplied fromthe drainage of 
an extended area; esp., a natural depression in the 
surface of the earth containing a reasonably perma- 
nent body of water that is substanually at rest. 
(Cases: Waters and Water Courses ©7108. CJ.S. 
Waters §§ 2, 236-237.) 2. A widened or expanded 
part of a river. 


Lambeth degree (lam-bath). Hist. A degree conferred 
by the Archbishop of Canterbury, rather than by a 


- university, as authorized under the Ecclesiastical Li- 


censes Act of 1533 (25 Hen. 8, ch. 21). @ The 
degrees were conferred in music, theolugy, law, and 
medicine. 


Lamb-Weston rule. Insurance. The doctrine that, when 
two insurance policies provide coverage for a loss, 
and each of them contains an other-insurance 
clause — creating a conflict in the order or appor- 
tionment of coverage — both of the other-insurance 
clauses will be disregarded and liability will be pro- 
rated between the insurers. Lamb-Weston, Inc. v. Ore- 
gon Auto. Ins. Co., 341 P.2d 110 (Or. 1959). (Cases: 
Insurance €°2112, 2762. C.J.S. Insurance § 1140.) 


lame duck. An elected official serving out a term after 
a successor has been elected. [Cases: Officers and 
Public “Employees $50. C.J.S. Officers and Public 
Employees 8§ 86-90, 92-94.] 


lame-duck amendment. See ‘twenrieTH AMEN DMENT. 
lame-duck session. See SESSION (1). 
Lammas. See quarter day under DAY. 

lammas land. See Lanv. 


land, n. 1. An immovable and indestructible three- 
dimensional area consisting of a portion of the 
.earth’s surface, the space above and below the sur- 
face, and everything growing on or permanently 
affixed to it. 2. An estate or interest in real property. 
[Cases: Estates in Property G1. C.].S. Estates §§ 2-5, 
8, 15-21, 116-128, 137, 243.) 
“in Its legal significance, ‘land’ is not restricted to the 
earth's surface, but extends below and above the surface. 


Nor is it confined to solids, but may encompass within its 
bounds such things as gases and liquids. A definition of 


‘land’ along the {ines of ‘a mass of physical matter Oey i 


Ing space’ also is not sufficient, for an owner of 


remove part or all of that physical matter, as by digging 4 je 


and carrying away the soil, but would neverthelass retain 
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of his ‘land’ the space that remains. Ultimately, as a | 


juristic concept, ‘land’ ts simply an area of three-dimenston- 
al space, its position being tdéntified by natural or imagl- 
nary points located by reference to the earth's surface. 
‘Land’ Is not the fixed contents of that space, although, as 
we shall see, the owner of that space may weil own those 
fixed contents. Land Is Immoveable, as inct from chat- 
tels, which are moveabie; it is also, in its legal significance, 
Indestructible. The contents of the space may be physically 
severed, destroyed or consumed, but the space itself, and 
so the ‘land’, remains immutable.” Peter Butt, Land Law 9 
(2d ed. 1988). 


accommodation land. Land that is bought by a 
builder or speculator who erects houses or im- 
provements on it and then leases it at an increased 
rent. 


acquired federal land. (usu. pl.) Federal land that 
was never in the public domain. See federal land. 


acquired land. Land acquired by the government 

from private hands or from another. governmental 

entity; esp., property acquired by the federal gov- 

ernment from private or state panera. @ This 

term is frequently contrasted with public domain. — 

Also termed acquired lands. See PUBLIC DOMAIN (1). 
" ‘Acquired lands’ are lands the United States acquired from 
private or state owners by gift, purchase, exchange, or 
condemnation. In most but not all cases, such lands actual- 
ty have been ‘reacquired,’ because the United Stites previ- 
ously had purchased or won them from foreign and Indian 
sovereigns. Distinguishing between lands because of own- 
ership origins that go back over a century [s a policy with 
little to recommend it, but some statutes and judicial opin- 
fons maintain the distinction." George Cameron Coggins, 
Public Natural Resources Law § 1.02[1) (19990). 


arable land (ar-a-bal). Land fit for cultivation. — 
Formerly also termed araturia; aralia; aratia. 


bounty land. A portion of public land given or 
donated as a reward, esp. for military service. Sec 
MILITARY BOUNTY LAND. [Cases: Public Lands €46. 
CJ.S. Public Lands § 64.] 


certificate land. Land in the western part of Penn- 
sylvania set apart after the American Revolution to 
be bought with certificates that the soldiers re- 
ceived in lieu of pay. Cf. donation land. 


Crown land. Demesne land of the Crown; esp., in 
England and Canada, land belonging to the sover- 
eign personally, or to the government, as distin- 
guished from. Jand held under private owner- 
ship. — Also termed demesne land of the Crowii. See 
demesne land. 


demesne land (di-mayn or di-meen). Hist. Land 
reserved by a lord for personal use. 


donation land. Land granted from the public do- 
main to an individual as a gift, usu. as a reward for 
services or to encourage settlement in a remote 
area. @ The term was initially used in Pennsylvania 
to reward Revolutionary War soldiers.-Cf. certificate 
land. [Cases: Public Lands €=45. C.J.S. Public Lands 
§§ 67-70.) 


earned land. Public land that is conveyed by a land 
patent to a private person who has performed a 
certain condition, usu. one spelled out in an earli- 
er grant. See PATENT (2). 


enclosed land. Land that is actually enclosed and 
surrounded with fences. 


land 


fabric land. Hist. Land given toward the miainte- 
nance, repair, or rebuilding of a cathedral or other 
church. @ This term derives from funds given ad 
fabricam ecclesiae reparandam (“to repair the fabric 
of the church”). 
“Fabrick-Lands are lands given towards the maintenance, 
rebuilding, or repair of Cathedrals or other churches .... In 
antient tme almost every one by his Will more or fess 
to the Fabrick of the Cathedral or Parlsh-Church where he 
Noro Thomas Blount, Nomo-Lexicon: A Law-Dictionary 
fast land. (often pl.) Land that is above the high- 
water mark and that, when flooded by a govern- 
ment project, is subjected to a governmental tak- 
ing. © Owners of fast lands are entitled to just 
compensation for the taking. See ‘rakiNG (2). [Cases: 
Eminent Domain 2(10). C.J.S. Eminent Domain 
§§ 18, 90-96.) 


federal land. (usu. pl.) Land owned by the United 

States government. © Federal lands are classified 

as public lands (also termed “lands in the public 

domain”) or acquired federal lands, depending on 

ee the land was obtained. See acquired federal 
nd. 


government land. See public land. 
hide land. Hist. See wive. 
indemnity land. See iNDEMNITY LAND. 


lammas land (lam-as). Hist. Land over which per- 
sons other than the owner have the right of pas- 
turage during winter, from lammas (reaping time) 
until sowing ume. 


lieu land (loo). Public land within indemnity limits 
granted in lieu of those lost within place limits. 
(Cases: Public Lands 53, 81. C.J.S. Public Lands 
§§ 81, 126.] 


life tand. Hist. Land leased for a term measured by 
the life of one or more persons. — Also termed 
life-hold. 


riade land. Artificially formed land, usu. land that 
has been reclaimed by filling or created by dredg- 
ing. 

mineral land. Land that contains depasits of valu- 
able minerals in quantities justifying the costs of 
extraction and using the land for mining, rather 
than agricultural or other purposes. 


place land. See invEMNIIY LAND. 


public land. Lands or land. interests held by the 
government, without regard to how the govern- 
ment acquired ownership; unappropriated land 
belonging to the federal or state government. — 
Also termed public lands; government land; public 
ground. (Cases: Public Lands G1. C.J.S. Public 
Lands § 3.) 
‘The terms ‘public lands' and ‘federal lands’ may ... 
include less than full fee interests, such as severed mineral 
estates. They usually do not, however, refer to submerged 
lands off the seacoasts (over which the United States 
asserts jurisdiction but not title), or fands held in trust for 
indians." George Cameron Coggins et al., Federal Public 
Land and Resources Law 3 (3d ed. 1993). 


reserved land. See RESERVATION (3). 


riparian land. 1. Land that includes part of the 
bed of a watercourse or lake. 2. Land that borders 


land, law of 


on a public watercourse or public lake whose bed 
is owned by the public. 


school land. Public real estate set apart for sale or 
exploitation by a state to establish and fund public 
schools. [Cases: Public Lands €@51. C.].S. Public 
Lands 88 76-79, 32-83.] 


seated land. {and that is occupied, cultivated, im- 
proved, reclaimed, farmed, or used as a place of 
residence, with or without cultivation. 


settled land. Any land — or any interest in it — 
that is the subject of any document that limited it 
to, or put it into trust for, a person by way of 
succession. 


swamp and overflowed land. Land that, because of 
its boggy, marshy, fenlike character, is unfit for 
cultivation, requiring drainage or reclamation to 
render it available for beneficial use. @ Such lands 
were granted out of the U.S. public domain to the 
littoral states by acts of Congress in 1850 and 
thereafter. 43 USCA §§ 981 et seq. [Cases: Public 
Lands 958. C.J.S. Public Lands §§ 102-103, 
106-107.] 


tideland. See iE AND. 

withdrawn land, See RESERVATION (3). 
land, law of. See LAW OF THE LAND. 
land agent. See LAND MANAGER. 


land bank. 1. A bank created under the Federal Farm 
Luan Act to make louns at low interest rates secured 
by farmland. [Cases: United States €°53(7). C.J.S. 
United States $§ 90, 92~-93.] 2. A program in which 
land is retired from agricultural production for con- 
servation or tree-cultivation purposes. — Also 
termed soil hank. See FEDERAL. HOME LOAN BANK. 


land boundary. See sounvary. 


land certificate. A document entitling a person to 
receive from the government a certain amount of 
land by following prescribed legal steps. @ It contains 
an official description of the land, as well as the 
name and address of the person receiving the enti- 
tlement, and is prima facie evidence of the truth of 
the matters it contains. — Also termed lend warrant. 
{Cases: Public Lands €°174. CJ.S. Public Lands 
8§ 178-197.] 


landcheap. Hist. A customary fine paid in money or 
cattle when any real property within a manor or 
borough was transferred. 


land contract. See coniract for deed under CONTRACT. 


land cop. Hist. The sale of land evidenced by the 
transfer in court of a rod or festuca as a symbol of 
possession. @ The seller handed the rod to the reeve, 
and the reeve handed it to the purchaser. The 
conveyance occurred in court to provide better evi- 
dence of the transfer and to bar the claims of 
expected heirs. 


land court. See court. 


land damages. See jus! compensation under COMPENSa- 
TION, 
land department. A federal or state bureau that deter- 


mines factual matters regarding the control and 
transfer of public land. @ The federal land depart- 
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ment includes the General Land Office headed by 
the Secretary of the Interior. See DEPARTMENT OF ‘TILE: 
invertor. (Cases: Public Lands @°94. C.J.S. Public 
Lands §§ 167-168] 


land description. See LEGAL DESCRIPTION. 
land district. See visrrict. 


landed, adj. 1. (Of a person) having an estate in land. 
2. (Of an estate, etc.) consisting of land. 


landed estate. See esvare (i. 

landed-estates court. See COURT. 

landed property. See landed estate under Estate 1). 

landed security, See securrry. 

landed servitude. See servitude appurtenant under ser. 
VETUDE (2). : 

landefricus (lan-ce-fri-kas). Ast. A landlord or lord of 
the soil. 


landegandman (lan-da-gand-man or lan-da-gand- 
man). Hist. A customary or inferior tenant of a 
manor. 


land flip. Real estate. A transaction in which a piece of 
property is purchased tor ane price and immediately 
sold. usu. to a fictitious entity, for a much higher 
price, to dupe a lender or later purchaser ito 
thinking that the property is more valuable than it 
actually is. . 

Jand forces. See UNITED STATES ARMY. 


land-gavel (land-gav-al). Hist. A tax or rent issuing 
from lind. — Also spelled landgable; land-gabel, lend- 
gafol. See GAves. «), (2). 


land grant. A donation of public land to an individual. 
a corporation, or a subordinate government. (Cases: 
Public Lands 942. C.J.S. Public Lands §§ 64-66.] 


private land grant. A land grant to a natural 
person. See land patent under Pat ENT (2). 


landhlaford (land-(h]lav-erd). Hist. A proprietor of 
land; a lord of the soil. 


landholder. One who possesses or owns land. 
land improvement. See iMpROVEMENT. 


landing. 1. A place on a river or other navigable water 
for loading and unloading goods, or receiving and 
delivering passengers and watercraft. 2.-The termi- 
nation point on a river or other navigable water for 
these purposes. 3. The act or process of coming back 
to land after a voyage or flight. 

landing law. A law prohibiting the possession or sale 
of fish or game that have been taken illegally. (Cases: 
Fish © 13(1); Game 7] 


land lease. See ground lease under Lease. 


landlocked, adj. 1. Surrounded by land, with no way 
to get in or out except by crossing the land of 
another <because the tract was landlocked, the pat 
er claimed an easement of necessity across the sell- 
ers property>. 2. (Of a country) surrounded by 
other nations, with’ no access to major ayia: 
waterways <the landlocked nation had always been 
s a mercantile disadvantage to its seafaring neigh- 
0rs>. 
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landlord. 1. At common law, the feudal lord who 
retained the fee of the land. — Sometimes shortened 
to lord. 2. One who leases real property to anoth- 
er. — Also termed (in sense 2) lessor. (Cases: Land- 
lord and Tenant @ 1. C.J.S. Landlord and Tenant 
§§ 1, 2(1, 2), 6(1), 7, 202(5).J 
absentee landlord. A landlord who does not live on 
the leased premises — and who usu. lives far 
away. — Also termed absentee management. 


landlord-and-tenant relationship. See LANDLORD-TEN. 
ANT RELATIONSHIP. 


landlord’s hypothec. See HyPOTHEC. 
landlord’s lien. See Lien. 
landlord’s warrant. See WARRANT (1). 


landlord-tenant relationship. The familiar legal rela- 


tionship existing between the lessor and lessee of 
real estate. @ The relationship is contractual, created 
by a lease (or agreement for lease) for a term of 
years, from year to year, for life, or at will, and exists 
when one person occupies the premises of another 
with the lessor's permission or consent, subordinated 
to the lessor’s title or rights. There must be a land- 
lord's reversion, a tenant’s estate, transfer of posses- 
sion and control of the premises, and (generally) an 
express or implied contract. — Also termed landlord- 
and-tenant relationship, See tease. (Cases: Landlord 
and Tenant 1. C.J.S. Landlord and Tenant §§ 1, 
21, 2), 6(1), 7, 202(5).] 


landman. Oil & gas. A person responsible for acquir- 
ing oil and gas leases, as oe arrangements for 
development of leases, and managing leased proper- 
ties. @ In this field, both men and women are 
cummonly known as landmen. 


land manager. Oil & gas. A person who, usu. on 
behalf of an oil company, contracts with landowners 
for the mineral rights to their land. — Also termed 
exploration manager, land agent; landman. : 


landmark. 1. A feature of Jand (such as a natural 
object, or a monument or marker) that demarcates 
the boundary of the land <according to the 1891 
survey, the crooked oak tree is the correct landmark 
at the property's northeast corner>. (Cases: Bound- 
arics 4, 5. C.J.S. Boundaries §§ 3, 5~7.] 2. A histor- 
ically significant building or site <the schoolhouse 
built in 1898. is the county’s most famous land- 
mark>. See MonuMENT. [Cases: Environmental Law 
61-103.) 


landmark decision. A judicial decision that significant- 

- ly changes existing law. @ Examples are Brown v. 
Bourd of Educ., 347 U.S. 483, 74 S.Ct. 686 (1954) 
(holding that segregation in public schools violates 
the Equal Protection Clause), and Palsgraf v. Long 
Island R.R., 162 N.E. 99 (N.Y. 1928) (establishing 
that a defendant's duty in a negligence action is 
limited to aoragae within the apparent zone of 
danger — that is, plaintiffs to whom damage could 
be reasonably foreseen). — Also termed landmark 
case. Cf. LEADING CASE. 

land office. A government office in which sales of 
public land are recorded. {Cases: Public Lands 94. 
C.J.S. Public Lands §§ 167-168.] 


landowner. One who owns land. 


land-use regulation 


landowner’s royalty. See ROYALTY (2). 

land patent. See parent (2). 

land-poor, adj. (Of a person) owning a substantial 
amount of unprofitable or encumbered land, but 


lacking the money to improve or maintain the land 
or to pay the charges due on it. 


landreeve. Hist. A person charged with (1) overseeing 
certain parts of a farm or estate, (2) attending to the 
timber, fences, gates, buildings, private roads, and 
watercourses, (3) stocking the commons, (4) watch- 
ing for encroachments of all kinds, (5) preventin 
and detecting waste. and spoliation by tenants an 
others, and (6) reporting on findings to the manager 
or land steward. 


land revenue. See REVENUE. 


Landrum-Griffin Act. A federal law, originally enact- 
ed in 1959 as the Labor-Management Reporting 
and Disclosure Act, designed w (1) curb corruption 
in union leadership aud undemocratic conduct in 
internal union affairs, (2) outlaw certain types of 
secondary boycotts, and (3) prevent so-called hot- 
cargo provisions in ccllective-bargaining agreements. 
See HOT CARGO. 

lands, n. pl. 1. At common law, property less extensive 
than either tenements or hereditaments. 2. By stat- 
ute in some states, land including tenements and 


- hereditaments. See HEREDITAMENT; TENEMENT. 


land sales contract. See contract for deed under con. 
“TRACT. 


land scrip. A negotiable instrument entitling the hold- 
er, USU. a person or company engaged in public 
service, to possess specified areas of public land. See 
scrip (1). (Cases: Public Lands €°135(1). C.J.S. Public 
Lands §§ 150, 152-158, 160-162.] 


lands, tenements, and hereditaments. Real pre rty. 
® The term was traditionally used in wills, deeds, 
and other instruments. 

land tax. See property tax under Vax. 

land-t8nant. See ‘reRKE-TENANT. 

Land Titles and Transfer Act. Hist. An 1875 statute 
establishing a registry for titles (6_real Per: and 
providing for the transfer of lands and recording of 
those transfers. 38 & 39 Vict., ch. 87. @ The act is 
analogous in some respects to American recording 
laws, such as those providing for a registry of deeds. 
A system of title registration superseded this registry 
system in 1925. 


land trust. See rrusr. 


land trust certificate. An instrument granting the 
holder a share of the benefits of property ownership, 
while the trustee retains legal title. See land inust 
under trust. 

land-use planning. The deliberate, systematic devel- 
opment of real estate through methods such as 
zoning, environmental-impact studies, and the 
like. — Also spelled landuse planning. — Also termed 
urban planning. [Cases: Zoning and Planning 1. 
C.J.S. Zoning and Land Planning §§ 2, 5-7, 17-18.) 


land-use regulation. An ordinance or other legislative 
enactment governing the development or use of real 


land walter 


estate. — Also spelled landuse regulation. [Cases: Zon- 
ing and Planning 1. C.).S. Zoning and Land Plan- 
ning §§ 2, 5-7, 17-18.) 
“Public regulation of the use and development of land 
comes in a variety of forms which generally focus on four 
of land Oe type of use, such as whether It 
© fot noone eh rolegeecah wt agg 
len : @ density of use, manifested in 
concenne wer is height, width, bulk, or environmental 
Impact of the structures on the land; (8) the 
aesthetic impact cf the use, which may Include the design 
and placement of structures on the land; and (4) the effect 
of the particular use of the land on the cultural and social 
values of the community, illustrated by community conflicts 
over adult entertainment, housing for service-dependent 
groups such as low-income families and developmentally 
sabled persons, and whether the term family should be 
defined In land use regulations to Include persons who are 
not related by blood or marrage.” Peter W. Salsich Jr., 
Land Use Regulation 1 (1991). 
land waiter. English law. A customhouse officer with 
the responsibility of examining, tasting, weighing, 
measuring, and accounting for merchandise landing 
at any port. 


land warfare. Sec WARFARE. 
land warrant. See LAND CERTIFICATE. 
Langdell system. See CASEBOOK METHOD. 


langeman (lan-ja-man), n. Hist. A lord of a manor. PI. 
langemanni (lan-ja-man-1). 

language. 1. Any organized means of conveying or 
communicating ideas, esp. by human speech, written 
characters, or sign language <what language did 
they speak?>. 2. The letter or grammatical import 
of a document or instrument, as distinguished from 
its spirit <the language of the statute>. 

languidus (lang-gwi-des), n. (Law Latin “sick”] Hist. At 
common law, a return of process made by the sheriff 
when a defendant whom the sheriff had taken into 
custody was too sick to be removed. 


Lanham Act (lan-am). A federal trademark statute, 
enacted in 1946, that provides for a national system 
of trademark registration and protects the owner of 
a federally registered mark agaist the use of similar 
marks if any confusion might result or if the 
strength of a strong mark would be diluted. © The 
Lanham Act's scope is independent of and concur- 
rent with state common law. 15 USCA §§ 1051 et 
seq. — Also termed Federal Trademark Act; Trademark 
Act of 1946. 


lapidation (lap-e-day-shen), n. An execution by ston- 
ing. — lapidate (lap-e-dayt), vb. 


lappage (lap-ij). Interference; lap and overlap; con- 

ict. ® Lappage applies when two different owners 

claim under deeds or grants that, in part, cover the 
same land. 


lapping. An embezzlement technique by which an 
employee takes funds from one customer's accounts 
receivable and covers it by using a second customer's 
payment to pay the first account, then a third cus- 
tomer's payment to pay the second account, and so 
on, (Cases: Embezzlement 12. C.J.S. Enmbezzlement 
§ 26.) 


lapse, n. 1. The termination of a right or privilege 
ecause Of a failure to exercise it within some time 
limit or because a contingency has occurred or not 
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occurred. 2. Wills & estutes. The failure ‘of a testa- 
mentary gilt, esp. when the beneficiary dies before 
the testator dies. See antitapse svaruTe. Cf avemr. 
Ton, (Cases: Wills ©774-777. CJ.8. Wills 
$§ 1791-1808.] 


lapse, vb. 1. (Of an estate or right) to pass away or 
revert to someone else because conditions have not 
been fulfilled or because a person entitled to posses- 
sion has failed in some duty. See lapsed policy under 
INSURANCE POLICY. 2. (Of a devise, grant, etc.) to 
become void. 


lapsed devise. Sce pevise. 

lapsed legacy. See Lecacy. 

lapsed policy. See insURANCE POLICY. 
lapse patent. See PATENT (2). 

lapse statute. See ANTILAISE ST VUEUTE. 


lapsus bonis (lap-sas boh-nis). (Latiti] Scots law. Re- 
duced in worldly circumstances. @ The phrase ap- 
peared in reference to a person who was having 
temporary financial difficulues. 


larcenable (lahr-sa-na-bal), adj, Subject to larceny 
<because it cannot be carried away, real estate is not 
larcenable>. (Cases: Larceny 4-10. C.J.S. Larceny 
§§ 2, 3(1, 2, 3, 4. 5, 6, 7), 13-19, 37-42, 44, 49.] 


larcenist, n. One who commits larceny. See LARCENY. 


larcenous (lahr-sa-nas). adi. 1. Of, relating to, or char- 

acterized by larceny <a larcenous taking>. 2. (Of a 

erson) contemplating or tainted with larceny; thiev- 
ish <a larcenous purpose>. 


larcenous intent. See in rENT (1). 


larceny (lahr-se-nee), n. ‘he unlawful taking and 
carrying away of someone else's personal property 
with the intent to deprive the possessor of it perma- 
nently. © Common-law larceny has been broadened 
by some statutes to include embezzlement and false 
pretenses, all three of which are often subsumed 
under the statutory crime of “theft.” (Cases: Larceny 
1. CJ.S. Larceny §§ 1(1, 2), 9.] 


* Law was Intimately connected with the civil wrong of tres- 


ahuhe distinctions between larceny, embezziement and 
se pretenses serve no useful purpose in the criminal law 
but are useless hand! from the standpoint of the ad- 
ministration of criminal justice. One solution has been to 
combine all three in one section of the code under the 
name of ‘larceny.’ This has one disadvantage, however, 
because It frequently becomes n to add a modifier 
to make clear whether the reference is to common-law 
larceny or to statutory ee Rollin M. Perkins & Ronaid 
N. Boyce, Criminal Law 389 (3d ed. 1982). 


aggravated larceny. Larceny accompanied by some 
aggravating factor (as when the theft is from a 
person). — Also termed compound larceny. [Cases: 
Larceny €°23. CJS. Larceny §§ 60(1, 2, 3), 
61-65.] 
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complicated larceny. See mixed larceny. 


compound larceny. 1. See aggravated larceny. 2. See 
mixed larceny. 


constructive larceny. Larceny in which the perpe- 
trator’s felonious intent to appropriate the goods is 
construed from the defendant's conduct at the 
time of asportation, although a felonious intent 
was not present Lefore that ume. 
grand larceny. Larceny of property worth more 
than a statutory cutoff amount, usu. $100. Cf. petit 
larceny. (Cases: Larceny @°23. CJ.S. Larceny 
§§ 60(1, 2, 3), 61-65.) 
“The English law, as the result of an early statute [the 
Statute a i pel I on 15 (1275), ie this 
nse flarceny] as either (1) grand larceny or (2) pe 
ion veguerey written larceny), the lone 
lense and the fatter Megha ra by forfel- 
ture of goods and whipping, but not death. Both, as men- 
tioned earller, were felonies. The offense was grand larceny 
If the value of the property stolen exceeded ive pence 
and larceny if it did not. Modem statutes very generally 
retain this same classification (sometimes without using 
these labels) but with different penalties and different values 
set as the dividing {ine." Rollin M. Perkins & Ronatd N. 
Boyce, Criminal Law 335 (3d ed. 1982). 
larceny by a constructive trespass. Larceny that 
occurs when a property owner mistakenly gives 
another person more property than is due, and 
the recipient knows about the error but docs not 
disclose it before taking the excess property with 
the intent of converting it to his or her own use. 


larceny by bailee. Larceny committed by a bailee 

who converts the property to personal use or to 

the use of a third party. (Cases: Embezzlement 
. &16, Larceny S15. C.].S. Embezzlement § 20; Lar- 
* ceny §§ 30-32, 45-48.] 


larceny by extortion. See theft by extortion ‘under 
THEFT. . 
larceny by fraud and deception. See larceny by trick. 


larceny by trick. Larceny in which the taker mis- 
leads the rightful possessor, by misrepresentation 
of fact, into giving up possession of but not title 
to) the goods. — Also termed larceny by trick and 
deception; larceny by trick and device; larceny by fraud 
and deception. Cf. FALSE PREVENSES; cheating by false 
pretenses under cHueatinG. (Cases: Larceny @>14. 
C.J.S. Larceny §§ 7, 36, 50.) ; 


larceny from the person. Larceny in which the 
goods are taken directly from the person, but 
without violence or intimidation, the victim usu. 
being unaware of the taking. @ Pickpocketing is a 
typical example. This offense is similar to robbery 
except that violence or intimidation is not in- 
volved. Cf. rosnery. (Cases: Larceny 719. C.J.S. 
Larceny §§ 8, 10-11.) 

larceny % property lost, mislaid, or delivered by 
mistake. See theft of property lost, mislaid, or delivered 
by mistake under THEET. 

mixed larceny. 1. Larceny accompanied by aggra- 
vation or violence to the person. Cf. simple larceny. 
2. Larceny involving a taking from a house. — 
Also termed compound larceny; complicated larceny. 


petit larceny. Larceny of property worth less than 
an amount fixed by statute, usu. $100. — Also 


last-ciear-chance doctrine 


spelled petty larceny. Cf. grand larceny. (Cases: Larce- 
ny 23. C.J.S. Larceny §§ 60(1, 2, 3), 61-65.) 


simple larceny. Larceny Undecompanien by aggra- 
vating factors; larceny of personal goods unattend- 
ed by an act of violence. Cf. mixed larceny (1). 


larger parcel. Eminent domain. A portion of land that is 
not a complete parcel, but is the greater part of a 
bigger tract, entitling the owner to damages both for 
the parcel taken and for severance from the larger 
tract. © To grant both kinds of damages, a court 
generally requires the owner to show unity of own- 
ership, unity of use, and contiguity of the land. But 
some states and the federal courts do not require 
contiguity when there is strong evidence of unity of 
use. (Cases: Eminent Domain ¢=96, 135. C.J.S. Emmi- 
nent Domain §§ 126-127.] 


laron (lar-an), n. [Law French] Hisi, A thief. 


Larrison rule (lar-a-soen). Criminal law. The doctrine 
that a defendant may be entitled to a new trial on 
the basis of newly discovered evidence of false testi- 
mony by a government witness if the jury might 
have reached a different conclusion without the evi- 
dence and it unfairly surprised the defendant at 
trial. Larrison v. United States, 24 F.2d 82 (7th Cir. 
1928). (Cases: Criminal Law ¢°942. C.J.S. Criminal 
Law § 1451.] 

“The most usual! rule in cases in which it is claimed that 
there was false testimony at the trial or that the witness has 
since recanted Is the ‘Larson rule,’ taking its name from 
the Seventh Circuit case in which it was announced. This Is 
that three requirements must be met before a new trial will 
be granted on this ground: ‘(a) [That the] court is reason- 
ably well satisfied that the testimony given by a material 
witness [was] false. (b) That without it the jury might have 
reached a different conclusion. (c) That the party seeking 
the new trial was taken by surpriso when the false testimony 


Procedure § 557.1, at 343 (2d ed. 
1982) (quoting Larrison, 24 F.2d at 87-88). 
lascivious (le-siv-ee-as), adj. (Of conduct) tending to 
excite lust; lewd; indecent; obscene. 


lascivious cohabitation. See illicit cohabitation under 
CAHABITATION. 


L’Association Litteraire et Artistique Internationale. 
Copyright An organization of authors, artists, and 
other supporters of international co ye protec- 
tion. @ In 1878, the Association drafted five resolu- 
tions that would become. the starting point for the 
Berne Convention. In 1883, the organization called 
the first meeting in Berne, Switzerland for the pur- 
pose of creating a union to enforce international 
copyrights. — Often shortened to the International 
Association. — Abbr. ALAI. 


last, n. Hist. 1. A burden. 2. A measure of weight used 
for bulky commodities. 


last antecedent, rule of the. See RULE OF ‘THE LAST ANTE- 
CEDENT. 

last-clear-chance doctrine. Torts. The rule that a 
plaintiff who was contributorily negligent may none- 
theless recover from the defendant if the defendant 
had the last opportunity to prevent the harm but 
failed to use reasonable care to do so (in other 
words, if the defendant's negligence is later in time 
than the plaintiff's). @ This doctrine allows the plain- 


last-employer rule 


uff to rebut the contributory-negligence defense in 
the few jurisdictions where contributory negligence 
completely bars recovery. — Also termed discavered- 
peril doctrine; humanitarian doctrine, last-opportunity doc- 
trine; subsequent-negligence ductrine; supervening-negli- 
gence doctrine. [Cases: Automobiles €°227; Negli- 
gence €530), 1297. C.J.S. Motor Vehicles §§ 963-970; 
Negligence §§ 281-290, 313, 318.] 


‘last-employer rule. The doctrine that liability for an 
occupational injury or illness falls to the employer 
that or paar the worker to the injurious substance 
just before the first onset of the disease or injury. — 
Also termed last-injurious-exposure rule. (Cases: Work- 
ers' Compensation €°201. C.j.S. Workmen's Compen- 
sation $§ 120, 125-127,]. 


last heir. Hist. The person — either’ the lord of the 
manor or the sovereign — to whom lands come by 
escheat when there is no lawful heir. 


last illness. The sickness ending in the person's 
death. — Also termed last sickness. 


last-in, first-out. An accounting method that assumes 
that the most recent purchases are sold cr used first, 
matching current costs against current revenues. — 
Abbr. LIFO. Cf. First-1n, FIRST-OUT; NEXT-IN, FIRST-OUT. 
(Cases: Internal Revenue €°3105.1. C.J.S. /nternal 
Revenue §§ 27-29, 31-33.} 


last-injurious-exposure rule. See LAST-EMPLOYER RULE. 


last-in-time-marriage presumption. Family law. A pre- 
sumption that the most recently contracted marriage 


is valid. @ This presumption generally arises in a | 


situatiun similar to this: A person, believing himself 
or herself to be divorced, remarries. This person 
dies, and the new spouse makes a claim for the 
decedent's pension benefits. Then a former spouse, 
claiming that there was never a valid divorce, also 
claims the right to receive the benefits. The last-in- 
time-marriage presumption operates so that the for- 
mer spouse bears the burden of proving that there 
was no valid divorce. - 


last-link doctrine. The rule that an attorney need not 
divulge nonprivileged information if doing so would 
reveal information protected by the attorney-client 
privilege, particularly if the information would pro- 
vide essential evidence to support indicting or con- 
victing the client of a crime. ® This doctrine is often 
relied on as an exception to the rule that a client's 
identity is not privileged. For example, if divulging 
the client’s name would supply the last link of evi- 
dence to indict or convict fe client of a crime, the 
name need not be disclosed. [Cases: Witnesses 
€201(1). Cy.S. Witnesses §§ 329-330, 332-335, 
337-340.] 


last-opportunity doctrine. See LAST-CLEAR-CHANCE DOC. 
TRINE. 


last-proximate-act test. Criminal law. A common-law 
test for the crime of attempt, based on whether the 
defendant does the final act necessary to commit an 
offense (such as pulling the trigger of a gun, not 
merely aiming it). ® Most courts have rejected this 
test as being too lenient. See arremrr (2). (Cases: 
na Law € 44. C.J.S. Criminal Law §§ 114- 
123.) 
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last resort, court of. See court of last resort under 
COURT. 


last sickness. See LAST I1.L.NESS. 


last-straw doctrine. Employment law. The rule that the 
termination of employment may be justified by a 
series of incidents of poor performance, not one of 
which alone would justify termination, followed by a 
final incident showing a blatant disregard for the 
employer's interests. 

last-survivor life insurance. See 11FE INSURANCE. 

last-treatment rule. The doctrine that, for an ongoing 
physician-patient relationship, the statute of limita- 
tions on a medical-malpractice claim begins to run 
when the treatment stops or the relationship ends. 
(Cases: Limitation of Actions €55(3). -C.].S. Limita- 
tions of Actions §§ 159, 166, 171-175; Physicians, Sur- 
geons, and Other Health-Care Providers § 108.] 

lastwill.Seewn.. 

last will and testament. See last will under wits. 

lata culpa. See cura. 

lata neglegentia (lay-ta neg-lo-jen-shee-a). See NEGLE- 
GENTIA. 

latching. A survey of a mine; an underground survey. 

late, adj. 1. Tardy; coming after an appointed or 
expected time <a late filing>. 2. (Of a person) only 
recently having died <the late Secretary of State>. 

late charge. See CHARGE. 

latecomer. See JUNIOR USER. 

latens (lay-tenz), adj. [Latin] Hidden or unapparent. 

latent (lay-tent), adj. Concealed; dormant <a latent 
defect>. Cf. parenr. 

latent ambiguity. See ampicurty. 

latent deed. See prep. 

latent defect. See hidden defect under DEFECT. 

latent equity. See quit. 


latent intent. See dormant legislative intent under Lecis- 
, LATIVE INTENT. 


LEGISLATIVE INTENT. 

lateral departure. See DEPARTURE. a 

lateral sentencing. See lateral departure urider DEPAR- 
TURE. oa 

lateral support. See supPorT (4).- 

laterare (lat-o-rair-ee). [Law Latin] Hist. To lie side- 
ways, rather than endways. @ This term was formerly 
used in land descriptions. : 

late-term abortion. See ABORTION. 

latifundium (lat-o-fan-dee-am), n. (Latin fr. lalus 
“broad” + fundus “land"}:- Roman law. A large private 
estate, common in the late Republic. 

Latin. The language of the ancient Romans and a 

rimary language of the civil and canon law, and 

‘ormerly of the common law. — Abbr. L. 


“The value of the Latin has always consisted tn Its pecullar 
expressiveness as a language o! law terms, in Its superior 


‘Jatent intention. See dormant legislative intent under 


| 
| 
| 
| 
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conciseness which has made it the appropriate language of 
law maxims, and in its almost unlimited capacity of conden- 
sation by means of abbraviations and contractions, many of 
which are retained In popular use at the — ih 2 
Alexander M. Bumill, A Dictionary and Glossary 131 (2d 
ed. 1867). 

“The Latin maxims have largely disappeared from argu- 
ments and opinions. {n their original prraspoiogy they con- 
vey no idea that cannct be well expressed modem 
English." William C. Anderson, Law Dictionaries, 28 Am. L. 
Rev. 531, 532 (1894). 


latinarius (lat-o-nair-ee-as), n. [Latin] Hist. An inter- 
preter of Latin. 

Latini Juniani (lo-tt-nt joo-nee-ay-ni), . pl. [Latin 
Braid abate Roman law. Informally manumitted 
slaves who acquired some rights and privileges as 
free people, but not Roman citizenship. ¢ They were 
a special class of freedmen (Libertini) who could one 
day become citizens. If a Latinus Junianus did not 
become a citizen, then upon death that person's 
status reverted to slavery, and his or her patron 
acquired all the decedent's property. — Also termed 
libertine Junian Latins. See LEx JUNIA NORBANA. Cf, IN- 
GENUUS; SERVUS (1). 


“Upon all these persons ... a new and definite status was. 


conferred; they were henceforth to be known as Latin/ 
Juniani, their position being based upon Latinitas, a status 
which had been enjoyed by certain Latin colonists, A Lat- 
nus Junianus had no public rights .... But he had part of 
tne conmercium, Ie. he could acquire proprietary and 
other rights inter vivos, but not mortis causa. A Latinus 
Junianus, therefore, could neither take under a will ... nor 
could he make one .... But, subject to these disabilities, a 
Latinus Junianus was a free man, and his children, though 
not, like the children of citizens, under his potestas, were 
free-bor citizens.” R.W. Leage, Roman Private Law 68-69 
(C.H. Ziegler ed., 2d ed. 1930). 


latitat (lat-a-tat), n. [Law Latin “he lurks") Hist. A writ 
issued in a personal action after the sheriff returned 
a bill of Middlesex with the notation that the defen- 
dant could not be found. @ The writ was called latitat 
because of its fictitious recital that the defendant 
lurks about in the county. It was abolished by the 
Process in Courts of Law at Westminster Act of 1832 


(St. 2, Will. 4, ch. 39). See BILL OF MIDDLESEX; TESTA. | 


‘TUM. 


“Latitat is a writ by. which ail men In personal actions are 
originally called In the king's bench to answer. And It is 

led latitat, because it Is su by the writ that the 
defendant cannot be found In the county of Middlesex, as it 
appears .by. the retum of the sheriff of that county, but that 
he lurks in another county: and therefore to the sheriff cf 
that county fs this writ directed to apprehend him.” Termes 
de fa Ley 277 (ist Am. ed. 1812). 


latitatio (lat-e-tay-shee-oh), n. (Law Latin] Civil law. A 
nee a hiding; a concealment, esp. to avoid a 
trial. 

Latium maius (lay-shee-am may-jes). [Latin] Roman 
law, The greater rights conferred on the inhabitants 
of Latium and, later, of colonies outside Italy, giving 
citizenship to all members of the local curia or town 
council and their children. Cf. LaTiuM Minus. 


“Under tho Principate there Io a distinction between Latium 
malus and Latium minus. The former referred to the rights 
ranted to colonies founded as a coloniae Latinae outside 
ly, combined with the concession of Roman citizenship to 
a larger group of individuals than Latium minus, in which 
only municipal magistrates and members of the munici- 
RON Gorge Eeyoiredy Ckawarey of Romer tay 
te} rger, Ic ary of Roman Law 
537-38 (1953). 


laughing heir 


Latium minus (lay-shee-am mt-nas). [Latin] Roman law. 
The right of citizenship granted to the supcrior 
magistrates of provincial colonies. — Also termed 
minus Latium. Cf. LATIUM MAIUS. 


lator (lay-tor), n. (Latin ‘a bearer, proposer”} Civil lau. 
1. A bearer; a messenger. 2. A maker or giver of 
laws. 


latori praesentium (lay-tor-1 or la-tor-1__pri-sen- 
shee-om). [Law Latin] Scots law. To the bearer of 
these presents. © The phrase appeared in reference 
to written notes or bonds made payable tu an un- 
named creditor. 


lato sensu (lay-toh sen-s{y}oo). {Latin} Hist. In a wide 
sense; in a broad sense. 


latro (la-troh), n. [Latin] Roman law. A robber; a 
brigand. 


latrocination (la-tra-se-nay-shan). [fr. Latin latroctnium 
“highway robbery”] Archaic. The act of robbing; a 
depredation; a theft. — Also termed latrociny; latroci- 
nium. See LARCENY; THEFT, 


latrocinium (la-tra-sin-ee-am), n. (Latin fr. latro “a 
robber"] Hist. 1. taTROCINATION. 2. Something stolen. 
8. The right to judge and execute thieves. 


latrociny (la-tra-sa-nee). See LATROCINATION. 
laudamentum (law-da-men-tam), n. Hist. A jury award. 


laudare (law-dair-ec), vb. [Latin] 1. Civil law. To name; 
to cite or quote as authority. 2. Hist. To determine 
or pass upon (a case, etc.) judicially. 


laudatio (law-day-shee-oh), ». [Latin] Roman law. 
Court testimony concerning an accused person's 
good behavior and integrity of life. @ This testimony 
resembles the practice in modern criminal trials of 
calling persons to speak favorably about a defen- 
dant’s character. Pl. laudationes (law-day-shee-oh- 
neez). : 


laudator (law-day-ter), n. [Latin] 1. Roman law. A char- 
acter witness in a criminal trial. 2. Hist. An arbitra- 
tor. Pl. laudatores (law-da-tor-eez). 


laudatory words. Patents. In a: patent claim, descrip- 
tive but. self-serving and conclusory words about the 
invention’s quality or features, such as “faster” or 
“more effective.” @ Laudatory words are usu. not 
allowed in the claims. of utility-patent applications, 
but they are allowed in plant-patent applications. 


laudemium (law-dee-mee-om), n. [Law Latin] Hist. A 
sum paid to a landowner by a person succeeding to 
a particular form of land contract by gift, devise, 
exchange, or sale; HERIOT. @ The payment equaled 
2% of the purchase money, and was paid to the 
landowner for acceptance of the successor. — Also 
termed (in old English law) acknowledgment money. 
See EMPHYTEUSIS. 


laudere auctorem (law-deer-ee awk-tor-am). See NOMI- 
NATIO AUCTORIS. 


faudum (law-ddm), n. (Law Latin] Hist. An arbitra- 
ment. See ARBITRAMENT. 


laughe, n. See FRANKPLLEDGE. 
laughing heir. See HEIR. 


launch 


launch, n. 1. The movement of a vessel from the land 
into the water, esp. by sliding along ways from the 
stocks on which the vessel was built. 2. A large open 
boat used in any service. 


laundering, n. Sce MONEY-LAUNDERING. 


laundry list. Slang. An enumeration of items, as in a 
statute or court opinion <Texas's consumer-protec- 
tion law contains a laundry list of deceptive trade 
practices>. 


laureate (lor-ee-it), n. 1. Hist. An officer of the sover- 
eign’s household, who composed odes annually on 
the sovereign's birthday, on the new year, and occa- 
sionally on the occurrence of a remarkable victory. 
2. A person honored for great achievement in the 
arts and sciences, and esp. in poetry. 


laus Deo (laws dee-oh or lows day-oh). [Latin] Archaic. 
Praise be to God. @ This was a heading to a bill of 
exchange. ; 


law. 1. The regime that orders human activities and 
relations through systematic application of the force 
of politically organized society, or through social 
pressure, backed by force, in such a society; the legal 
system <respect and af the law>. 2. The agere- 
gate of legislation, judicial precedents, and accepted 
legal principles; the body of authoritative grounds of 
judicial and administrative action; esp.. the body of 
rules, standards, and principles that the courts of a 
particular jnrisdiction, apply in deciding controver- 
sies brought before them <the law of the land>. 3. 
The set of rules vr principles dealing with a specific 
area of a legal system <copyright law>. 4. The 
jucticial and administrative process; legal action and 
proceedings <when settlement negotiations failed, 
they submitted their dispute to the law>. 5. A stat- 
ute <Congress passed a law>. — Abbr. L. 6. com. 
MON Law <law but not equity2. 7. The legal protes- 
siou. <she spent her entire career in law>. : 
“Some twenty years ago | pointed out two Ideas running 
through definitions of law: one an imperative ‘Idea, an idea 
of a rule laid down by the lawmaking organ of a politically 
organized society, denving Its force from the authority of the 
sovereign; and the other a rational or ethical idea, an idea 
of a rule of right and justice deriving Its authority from its 
intrinsic reasonableness or conformity to ideals of right and 
merely recognized, not made, by the sovereign." 
Pound, “More About the Nature of Law,” in Legal Essays in 
Tribute to Orrin Kip McMurray at 513, 515 (1935). 


“All law is the law of a group of individuals or of groups 
made up of individuals. No one can make a law purely for 
himself. He may form a resolution, frame an ambition, or 
adopt a rule, but these are private prescriptions, not laws.” 
Tony Honoré, Making Law Bind: Essays Legal and Philo- 
sophical 33 (1987). 

“tt will help to distinguish three senses of the word ‘law.’ 
The first is law as a distinctive social institution; that is the 
sense invoked when we ask whether primitive law is reall 
law. The second is law as a collection of sets of proposi- 
tions — the sets we refer to as antitrust law, the law of torts, 
the Statute of Frauds, and so on. The third is law as a 
source of rights, duties, and powers, as In the sentence 
‘The law forbids the murdering heir to inherlt.’”” Richard A. 
Posner, The Problems of Jurisprudence 220-21 (1890). 


adjective law. See ADJECTIVE LAW. 
canon law. See CANON LAW. 
caselaw. See CASELAW. 

civil law. See civ. Law. 

common law. See COMMON LAW. 
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consuetudinary law (kon-swa-t[y]oo-da-ner-ee). [fr. 
Latin consuetudo “custony”) Hist. Ancient customary 
law that is based on an oral tradition. 


conventional law. See CONVENTIONAL, LAW. 
customary law. See CUSTOMARY LAW. 
divine law. See pivixe tw. 


enacted law. Law that has its source in legislation; 
WRITTEN LAW, 


federal law. See FEDERAL LAW. 
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general law, 1. Law that is neither local nor con- 
tined in application to particular persons. @ Even if 
there is only one person or entity to which a given 
law applies when enacted, it is general law if it 
purports to apply to all persons or places of a 
specified class throughout the jurisdiction. — Also 
termed general statute; law af a general nature. CE. 
special law. (Cases: Statutes 68. C.].S. Statutes 
$§ 154-161.] 2. A statute that relates wo a subject 
ofa broad nature. 


imperative law. A rule in the form of a command: 
a rule of action imposed on people by some au- 
thority that enforces ohedience. 


"Strictly speaking, It is not possible to say that imperative 
law Is a command in the ordinary sense of the word. A 
‘command’ in the ordinary meaning of the word is an 
expression of a wish by a person or as to the conduct 
of another person, communicated to that other person. But 
(1) In the case of the law thure is no determinate person 
who as a matter of psychological fact commands all the 
law. We are all bom into a community in which law already 
exists, and at no time in our lives do any of us command 
the whole law. The most that we do is to play our part in 
enforcing or altering particular pertions of it. (2) Ignorance 
of the law is no excuse; thus a rule of law is binding even 
though not communicated to the subject-of the law.” John 
Salmond, Jurisprudence 21 n.(c) (Glanville L. Williams ed.. 
10th ed. 1947). 


internal law. 1. Law that regulates the domestic 
affairs of a country. Cf. InreRNATIONAL Law. 2. Lo- 
GAL LAW (8). 


local law. See Local. LAW. 


VERS aed 


<a 


moral law. See MORAL. LAW. 
natural law. See NATURAL LAW. 


partial law. A statute designed (usu. intentionally) 
to affect the rights of only one particular person or. 
only certain classes of people, rather than all peo- 


ple. 

anent law. A statute that continues in force for 
an indefinite time. 
positive law. See posrrive Law. 
procedural law. See PROCEDURAL LAW. 
prospective law. See prospective statute under svaT- 
UTE. 


special law. A law that pertains to and affects 2 
particular case, person, place, or thing, as oppose 
to the general public. — Also termed special act. 
private law. Cf. general law (1). [Cases: Statutes 
€77-104. C.J.S. Statutes §§ 148-149, 154-155, 
159, 162-201.) ‘ 


state law. See Sraver saw. 
sumptuary law. See SUMPTUARY LAW. 
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tacit law. A law that derives its authority from the 
people’s consent, without a positive enactment. 


unenacted law. Law that does not have its source 
in legislation; UNWRITTEN LAW (1). 


law agent. Scots law. See SOLICITOR (4). 


law and economics. (often cap.) 1. A discipline advocat- 
ing the economic analysis of the law, whereby legal 
rules are subjected to a cost-benefit analysis to deter- 
mine whether a change from one legal rule to 
another will increase or decrease allocative efficiency 
and social wealth. @ Griginally developed as an 
approach to antitrust policy, law and economics is 
today used by its proponents to explain and inter- 
pret a variety of legal subjects. 2. The field or 
movement in which scholars devote themselves to 
this discipline. $8. The body of work produced by 
these scholars. 


law and literature. (often ra 1, Traditionally, the 
study of how lawyers and legal institutions are de- 
picted in literature; esp., the examination of law- 
related fiction as sociological evidence of how a given 
culture, at a given time, views law. — Also termed 
law in literature. 2. More modernly, the application of 
literary theory to legal texts, focusing esp. on law- 
yets’ rhetoric, logic, and style, as well as legal syntax 
and semantics. — Also termed law as literature. 3. 
The field or movement in which scholars devote 
themselves to this study or application. 4. The body 
of work produced by these scliolar’: 


law arbitrary. A law not found in the nature of things, 
but imposed by the legislature's mere will; a bili not 
immutable. 


law as literature. See LAW AND LITERATURE. - 
law between states. See INTERNATIONAL LAW. 


lawhook. A book, usu. a technical one, about the law; 
esp., a primary legal text such as a statute book or 
book that reports caselaw. — Also spelled law book. 


lawbreaker, n. A person who violates or has violated 


the law. 


lawburrows (law-bar-ohz). Scots law. 1. An action wor 


quiring security for the peaceable behavior of a 
party. 2. Security obtained by a party apprehensive 
of danger to safeguard the peace. 

law clerk. See cLerk (4). ; 

law commission. (often cap.) An official or quasi-official 
body. of people formed to propose legal reforms 
intended to improve the administration of justice. © 
Such a body is often charged with the task of review- 
ing the law with an eye toward systematic develop- 
ment and reform, esp. through codification. 


law court. 1. courT (p. 2. courT (2). — Also spelled 
- laurcotrt. 


sf Course, be kept under reasonable contro! in practical law- 
expaiiing and polticasly Cepersive facttiding, spiel.” 

ns Ny 
AD). A Ackerman, Reconstructing Law 30 


law firm 


law day. 1. Archaic. The yearly or twice-yearly meeting 
of one of the early common-law courts. 2. Archaic. 
The day appointed for a debtor to discharge a 
mortgage or else forfeit the property to the lender. 
(Cases: Mortgages 301, 322, 335. C.J.S. Mortgages 
§§ 506-511, 515, 579, 602, 604.] 3. (cap.) A day on 
which American schools, public assemblies, and 
courts draw attention to the importance of law in 
modern society. © Since 1958, the ABA has spon- 
sored Law Day on May I of each year. 


law department. A branch of a corporation, govern- 
ment agency, university, or the like charged with 
handling the entity's legal affairs. 


law enforcement. 1. The detection and punishment of 
violations of the law. @ This term is not limited to the 
enforcement of criminal laws. For example, the 
Freedom of Information Act contains an exemption 
from disclosure for information compiled for law- 
enforcement purposes and furnished in confidence. 
That exempuon is valid for the enforcement of a 
variety of noncriminal laws (such as national-security 
laws) as well as criminal laws. 5 USCA § 552(b)(7). 2. 
CRIMINAL JUSTICE (2). 3. Police officers and other mem- 
bers of the executive branch of government charged 
with carrying out and enforcing the criminal law. 


Law Enforcement Assistance Administration. A for- 
mer federal agency (part of the Department of Jus- 
tice) that was responsible for administering !aw-en- 
forcement grants under the Omnibus Crime Control 
and Safe Streets Act of 1968. @ It has been replaced 
by a variety of federal agencies, including the Na- 
tional Institute-of Corrections and National Institute 
of Justice. — Abbr. LEAA. 


Law Enforcement Information Network. A computcr- 
ized communications system used in some states to 
document driver's license records, automobile regis- 
trations, wanted persons’ files, etc. — Abbr. LEIN. 


law-enforcement officer. A person whose duty is to 
enforce the laws and preserve the peace. See Peace 
OFFICER; SHERIFF. [Cases: Municipal Corporations 
180(1). C.J.S. Municipal Corporations §§ 450-452, ~ 
_ 474-476, 497, 502, 505, 508, 534.) : 


law-enforcement system. See CRIMINALJUSTICE SYSTEM. 


law firm. An association of lawyers who practice law 
together, usu. sharing clients and profits, in a busi- ~ 
ness organized traditionally as a partnership but 
often today as either 2 professional corporation or a 
limited-liability company. @ Many law firms have a 
hierarchical structure in which the partners (or 
shareholders) supervise junior lawyers known as “‘as- 
sociates,” who are usu. employed on a track to 
partnership. [Cases: Attorney and Client ¢=30. 
C.J.S. Attorney and Client §§ 145-147, 164.) 


captive law firm. A law firm staffed by employees 
of an insurance company. @ These lawyers typical- 
ly defend insureds in lawsuits covered under the 
insurer's liability policies. The insurer's use of a 
captive firm to defend an insured raises ethical 
questions about whether the lawyers will act in the 
insured’s best interests. — Often shortened to 
captive firm. 


Law French 


Law French. The corrupted form of the Norman 
French language that arose in England in the centu- 
ries after William the Conqueror invaded England 
in 1066 and that was used for several centuries as 
the primary language of the English legal system; 
the Anglo-French used in medieval England in judi- 
cial proceedings, pleadings, and lawbooks. — Abbr. 
L.F. — Also written law French. See NORMAN FRENCH. 


“That Law French was barbarous Jn Its decrepitude does 
not in the least diminish the value of i to our law when it 


was full of vitality. it helped to make English law one of the 

four Indigenous ms of the civilized wortd, for It exactly 

expressed legal! Ideas In a technical id no 

shire equivatent.” Percy H. Winfietd, Sources of 
nglish Legal History 14 (1825). 


“To the law French is a Glalect by dafinition. 
angio Fone was In steady Sods ater 71300. Lawyers 
such as Fortescue, on the other hand, were probably 
serious in maintaining that & was the vemacular of France 
which was det by with the pristine 
Norman of the English courts. That Fortescue could make 

np ; » is in a clear 
demonstration that by the middie of the fifteenth century 


English lawyers and the French of France.” J.H. Baker, A 
Manual of Law Franch 11 (1978). 


“Law French refers to the Anglo-Norman le used In 
legal documents and ail cial s from the 
1260s to the reign of Edward lil (1327-1377), and used with 
frequency In legal to the 18th century. 


stan 
1300s, throu: 


lawful, adj. Not contrary to law; permitted by law 
<the police officer conducted a lawful search of the 
premises>. See Lecat. : 

lawful admission. a Veg Legal entry into the 
country, including under a valid immigrant visa. @ 
Lawful admission is one of the requirements for an 
immigrant to receive a naturalization order and 
certificate. 8 USCA §§ 1101(a)(20), 1427(a)(1). 


lawful age. 1. See age of capacity under AcE. 2. See age 
of majority (1) under AGE. - 

lawful arrest. See ARREST. 

lawful authorities. Those persons (such as the police) 
with the right to exercise public power, to require 
obedience to their lawful commands, and to com- 
mand or act in the public name. 

lawful cause. See good cause under CAUSE (2). 

lawful condition. See Conprri0n (2). 

lawful damages. See DAMAGES. 

lawful deed. See good deed under DEED. 

lawful dependent. See DEPENDENT. 

lawful entry. See ENTRY (D. 


lawful fence. A strong, substantial, and well-suited 
barrier that is sufficient to prevent animals from 
escaping property and to Bp: the prope from 
trespassers. — Also termed legal fence; good and lawful 
fence. Cf. serve FENGE. [Cases: Animals €92; Fences 
S>1, 19. C.J.S. Animals §§ 243-246, 248.} 


lawful goods. Property that one may legally hold, sell, 
or export; property that is not contraband. 


lawful heir. See HEIR (1). 
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lawful interest. See inTEREST (3), 

lawful issue. See tssue (3). 

lawful man. See LEGALIS HOMO. 

lawful money. See Money. - 

lawful process. See legal process under PROCESS. 
lawful representative. See REPRESENTATIVE. 


lawgiver. 1. A legislator, esp. one who promulgates an 

entire code of laws. 2. A judge with the power to 
interpret law. — lawgiving, adj. & n. 

joo Cierra Seray i hls Thee: Nature anet Soros of Bo 

Bete epee eae a eve) s queiation Sara 

Bishop Hoadlay [1676-1761]: ‘Whoever an absolute 

authority to interpret any wititen or spoken laws, it is he who 

Is truly the La and not 

the who wrote. or spoke them.’ Lon L. Fuller, 

Anatomy of the Law 23-24 (1968). 

law guardian. See guardian ad litem under GUARDIAN. 


law-hand. Hist. An outmoded rococo method of hand- 
writing once used by scribes in preparing legal docu- 
ments. 

law in action. The law as applied in the day-to-day 

. workings of the legal system, as opposed to the law 
found in books. — Someti.nes written law-in-action. 
See LEGAL REALISM. Cf. LAW IN BOOKS. 


law in books. The legal rules to be found in texts; 
esp., sterile, oft-repeated rules that seem to depart 
from the way in which the law actually operates in 
the day-to-day workings of the legal system. — 
Sometimes written law-in-books. Cf. Law 1N ACTION. 


law in literature. See LAW AND LITERATURE. 


law journal. 1. A legal periodical or magazine, esp. 
one published by a bar association. 2. LAW REVIEW 
a). — Abbr. LJ. 


Law Latin. A corrupted form of Latin formerly used 
in law and legal documents, including judicial writs, 
royal charters, and private deeds. @ It primaril 
consists of a mixture of Latin, French, = Englis 
words used in English sentence structures. —- Abbr. 
L.L.; L. Lat. — Also written law Latin. 


“taw tamiN. A technical kind of Latin, in which the pleadings 
and ings of the English courts were enrotted and 
recorded from a very early period to the reign of George I! 
.... The principal Pecullanties of this language consist tet, 
In Its which Is adapted so to 

English idiom as to answer to It sometimes word for word; 


nation, a8 murdrum from.murder ...." 2 Alexander M. 
Bunill, A Law Dictionary and Glossary 135 (2d ed. 1867). 
“Law Latin, sometimes formerly called ‘dog Latin,’ §s the 
bastardized or debased Latin formerly used In law and legal 
documents. For the most part, we have 
set ta Cat ime lie ck aay a 
roceedings, ‘es found It ni (0 allow 
fo fe} ae years ecessary 


... Capable of an Eng ress any degree of serious- 
sv (am @, Commentris 323 (1768)." 


Bryan A. Gamer, A Dictionary of Modem U; 605 
(24 ed. 19985). ae 
law list. 1. A publication compiling the names and 
addresses of practicing lawyers and other informa- 
tion of interest to the profession, such as court 
calendars, lawyers with specialized practices, stenog- 


at: nS Th ARR SL SNe Bn Mn nee eee 
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raphers, and the like. 2. A legal directory that pro- 
vides biographical information about lawyers, such 
as Martindale-Hubbell. @ Many states and large cities 
have law lists or directories. See MARTINNALE-HUBBELL 
LAW DIRECTORY. 


Law Lord. A member of the appellate committee of 
the House of Lords, consisting of the Lord Chancel- 
lor, the salaried Lords of Apped in Ordinary, and 
any peer who holds or has held high judicial of- 
fice. — Also written daw lord. 


lawmaker. See LecistaTor. 
lawmaking. See LEGISLATION (). 
law martial.’ See MARTIAL LAW. 


law merchant.:A system of customary law that devel- 
oped in Europe during the Middle Ages and regu- 
lated the dealings of mariners and merchants in all 
the commercial countries of the world until the 17th 
century. @ Many of the law merchant's principles 
came to be incorporated into the common law, 
which in turn formed the basis of the Uniform 
Commercial Code. — Also termed commercial law; lex 
mercatoria. 


lawnote. See NOTE (2). 

law of a general nature. Sze general low under Law. 
law of arms. See ARMS, 1.\W OF. 

law of capture. See RULE OF CAPTURE. 

Law of Citations. See CITATIONS, LAW OF. 


law of competence. A law establishing and defining 
the powers of a government official, including the 
circumstances under which the official's pronounce- 


“nents constitute laws. — Also termed power-delegat- 


is Mie See jural act under ACT; JURAL AGENT. [Cases: 
Officers and Public Employees 103. C.J.S. Officers 
and Public Employees §§ 224-227, 232-233.] 


‘law of deceit. Hist. The body of 19th-century com- 


mon-law torts that developed into the modern laws 


of trademark, securities fraud, deceptive trade prac- 


tices, and unfair competition. 
law of evidence. See EVIDENCE (4). 


law officer. 1,:A police officer, sheriff, or other person 
with law-enforcement authority. 2. In most common- 
law jurisdictions, a senior administrator of justice, 
such as an attorney general, solicitor general, or 
other high-level minister or officer of justice. 


law of Langobardi. See LomBARD LAW. 

law of Lombardy. See LomBarD LAW. 

law of marque (mahrk). A rule of reprisal allowing 

‘one who has been wronged but cannot obtain justice 
to take the goods of the wrongdoer found within the 


wronged person's precinct, in satisfaction of the 
wrong. 


law of nations. See INTERNATIONAL LAW. 
law of nature. See NATURAL LAW. 
law of nature and nations. See INTERNATIONAL LAW. 


law of ‘objigations. The category of law dealing with 
proprietary rights in personam — namely, the rela- 
tions between obligor and obligee. @ It is one of the 
three departments into which civil law was tradition- 


Law of The Hague 


ally divided. See in PeRsONAM. CE. LAW OF PROPERTY; 
LAW OF STATUS. 


law of persons. The law relating to persons; the law 
that pertains to the different statuses of persons. © 
This is also commonly known as the jus personarum, a 
shortened form of jus quod ad personas pertinet (“the 
law that pertains to persons"). See JUS PERSONARUM. 


law of property. The category of law dealing with 
proprietary rights in rem, such as personal servi- 
tudes, predial servitudes, and rights of real security. 
@ It is one of the three departments into which civil 
law was traditionally divided: persons, property, and 
modes of acquiring property-(obligations). In mod- 
ern civil codes that follow the model of the German 
Civil Code, civil law is divided into five books: gener- 
al principles, obligations, family law, property, and 
succession. See IN REM. Cf. LAW OF OBLIGATIONS; LAW OF 
STATUS. 


law of remedy. See REMEDY. 


law of shipping. The part of maritime law relating to 
the building, equipping, registering, owning, in- 
specting, transporting, and employing of ships, 
along with the laws applicable to shipmasters, agents, 
crews, and cargoes; the maritime law relating to 
ships. — Also termed shipping law. See MARITIME LAW; 
JONES ACT. 


law of status. The category of law dealing with per- 
sonal or nonproprietary rights, whether in rem or in 
personam. @ It is one of the three departments into 
which civil law is divided. Cf. Law OF OBLIGATIONS; LAW 
OF PROPERTY. 


law of the apex. Mining law. The principle that title to 
a given tract of mineral land, with defined mining ° 
rights, goes to the person who locates the suriace 
covering the outcrop or apex. 


law of the case. 1. The doctrine holding that a deci- 
sion rendered in a former appeal of a case is binding 
in a later appeal. (Cases: Appeal and Error 1097; 
Courts 99. CJ.S. Appeal and Error §§ 849, 
851-852; Courts § 149.] 2. An earlier decision giving. 
tise to the application of this doctrine. Cf. Law OF THE 
TRIAL; RES JUDICATA; STARE DECISIS: 


law of the circuit. 1. The law as announced and 
followed by a U.S..Circuit Court of . (Cases: 
Courts @>96(4). C.J.S. Courts §§ 150, 152-153.] 2. 
The rule that one panel of judges on a U.S. Circuit 
Court of Appeals should not overrulg a decision of 
another panel of judges on the same court. [Cases: 
Courts @90(2). C.J.S. Courts § 141.] 3. The rule that 
an opinion of one U.S. Circuit Court of Appeals is 
not binding on another circuit but may be consid- 
ered persuasive. (Cases: Courts €°96(5). C.J.S. Courts 
§§ 152-153.) 

law of the flag. Maritime law. The law of the nation 
whose bs is flown by a particular vessel where it is 
ir . [Cases: Shipping C2. CJ.S. Shipping 

law of the forum. See Lex For. 

Law of The Hague. The first widely accepted body of 
international law of war, as approved by conventions 
in The Hague in 1899 and 1807. ® The Law of The 
Hague set up procedures for mediation and arbitra- 


law of the land 


tion of disputes to avoid war, and attempted to 
regulate the type and use of weapons in re. See 
LIEBER CODE. 


law of the land. 1. The law in effect in a country.and 
applicable to its members, whether the law is statuto- 
ry, administrative, or case-made. 2. Due process of 
law. See pve process. — Also termed lex terrae; ley de 
terre. [Cases: Constitutional Law @251-$20.5.] 


law of the partnership. The rule that the parties’ 
agreement controls the features of a partnership. 


law of the place. Under the Federal Tort Claims Act, 
the state law applicable to the place where the injury 
occurred, @,Under the Act, the federal government 
waives its sovereign immunity for specified injuries, 
including certain wrongful acts or omissions of a 
government employee causing injury that the Unit- 
ed States, if it were a ghee person, would be liable 
for under the law of the state where the incident 
occurred. 28 USCA § 1346(b). [Cases: United States 
"@78(14).C.J.S. United States §§ 149, 151.) 


law of the road. The collective statutes, rules, and 
customs that regulate travel on public highways and 
_. Streets. 


law of the sea. The body of international law govern- 
ing how nations use and control the séa and its 
resources. Cf. GENERAL MARITIME LAW; MARITIME LAW. 
[Cases: International Law 7. C.J.S. International 
Law §§ 23-24.) 


law of the staple. Hist. The law administered in the 
- court of the mayor of the staple; the law merchant. 
See STAPLE (1), (2). 


law of the trial. A legal theory or court ruling that is 
not objected to and is used or relied on in a trial 
<neither party objected to the court's jury instruc- 
tion, so it became the law of the trial>. Cf. Law oF 
THE Case. [Cases: Criminal Law €847; Trial 284. 
C.J.S. Trial §§ 738~-739.] 


law of things. The law pertaining to things; the law 
that is determined by changes in the nature of 
things. @ This is also commonly known as the jus 
rerum, a shortened form of jus ad res pertinet 
(“the law that pertains to things”). See jus RERUM. 


law practice. An.atforney's professional business, in- 
cluding the relationships that the attorney has with 
clients and the goodwill associated with those rela- 
tionships. Cf. pracrice or Law. [Cases: Attorney and 
Client @=63. C.J.S. Attorney and Client §§ 165-166, 
179-181, 234.} 


law question. See QUESTION OF LAW. 


law reform. The process of, or a movement dedicated 
to, streamlining, modernizing, or otherwise improv- 
ing a body of law generally or the code governing a 
particular branch of the law; specif., the investiga- 
tion and discussion of the law on a topic (eg. 
bankruptcy), usu. by a commission or expert com- 
mittee, with the goal of formulating proposals for 
change to improve the operation of the law. — Also 
termed science of legislation; censorial jurisprudence. 

law report. See REPORT (8). 

law reporter. See report (3). 
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law review. 1. A journal containing scholarly articles, 

se and other commentary on legal topics by 

rofessors, judges, law students, and practitioners. @ 

w reviews are usu. published at law schools and 

edited by law students <law reviews are often gross- 

ly overburdened with substantive footnotes>. — 

‘termed law journal. See Law jouRNAL. 2. The law- 

student staff and editorial board of such a journal 
<she made law review>.— Abbr. L. Rev. 


law Salique (so-leek). See SALic Law. 


law school. An institution for formal legal education 
and training. © Graduates who complete the stan- 
dard program, usu. three years in engi receive a 
Juris Doctor (or, formerly, a Bachelor of Laws). 


‘ accredited law school. A law school approved by 

the state and the Association of ‘American Law 

Schools, or by the state and the American Bar 

Association. @ In all states except California, only 

duates of an accredited law school may take the 

ar examination. [Cases: Colleges and Universities 
1. C.J.S. Colleges and Universities §§ 2-3, 9.) 


Law School Admissions Test. A standardized exami- 
nation purporting to measure the likelihood of suc- 
cess in law school. © Most American law schools use 
the results of this examination in admissions deci- 
sions. — Abbr. LSAT. 

Law Society. A professional organization in England, 
chartered in 1845, governing the education, prac- 
tice, and conduct of articled clerks and sulicitors. @ A 
clerk or solicitor must be enrolled with the Law 
Society to be admitted to the legal profession. 


Law Society of Scotland. A professional organization 
established by statute in 1949, governing the admis- 
sion, conduct, and practice of solicitors enrolled to 
practice in Scotland. 


Laws of Amalfi (ah-mahl-fee): See AMALPHITAN CODE. 


laws of Oléron (oh-la-ron or aw-lay-rom). The oldest 
collection of maritime laws, thought to be a code 
existing at Oléron (an island off the coast of France) 
during the 12th century. ® It was introduced into 
England, with certain additions, in the reign of 
Richard I (1189-1199). 


laws of the several states. State statutes and state- 
court decisions on questions of general law. 


laws of Visby (vis-bee). A code of maritime customs 
arid decisions adopted on the island of.Gothland (in 
the Baltic Sea), where Visby. was the principal port. @ 
Most scholars believe that this code postdates the 
laws of Oléron. The code was influential throughout 
northern Europe. In recognition of the ancient 
code, the Visby Protocol to amend the Hague Rules 
was signed in Visby. The Hagne-Visby Rules govern 
most of the world's liner trade. — Also spelled laws 
of Wisby. — Also termed Gothland sea laws. 


laws of war. Int'l law. The body of rules and principles 
observed by civilized nations for the regulation of 
matters inherent or incidental to the conduct of a 
as war, such as the relations of neutrals and 
elligerents, blockades, captures, prizes, truces and 
armistices, capitulations, prisoners, and declarations 
of war arid peace. See GENEVA CONVENTIONS OF 1949. 


laws of Wisby. See Laws OF VISBY. 
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law spiritual. See ECCLESIASTICAL LAW. 
lawsuit, n. See suir. 


lawsuit, vb. Archaic. To proceed against (an adversary) 
in a lawsuit; to sue. : 


law-talk, n. 1. LeGALESE. 2. Discussion that is heavily 
laced with lawyers’ concerns and legal references. 


law-worthy, adj. Hist. Entitled to or deserving the 
benefit and protection of the law. — Also termed 
law-worth. See LIBERAM LEGEM AMITTERE; LEGALIS HOMO; 
LIBERA LEX. 


law writer. A person who writes on legal subjects, usu. 
from a technical, nonpopular point of view. 


lawyer, n. Orie who is licensed to practice law. Cf. at- 
Torney. (Gasés: Attorney and Client €=9. C.J.S. Atior- 
ss and Ghent §§ 24-25.) — lawyerly, lawyerlike, 
adj, — lawyerdom, n. 


certified military lawyer. A person qualified to act 
as counsel in a general court-martial. © To be 
qualified, the person must be (1) a judge advocate 
of the Army, Navy, Air Force, or Marine Corps, or 
a law specialist of the Coast Guara, (2) a graduate 
of an accredited law school, or a member of a 
federal-court bar or the bar of the highest court of 
a state, and (3) certified as competent to perform 
such duties by the Judge Advocate General of the 
armed force that the person is a member of. 
[Cases: Military Justice €°1240. C.J.S. Miliary Jus- 
tice §§ 352, 337] 


“criminal lawyer. A lawyer whose primary work is to 
“ Tepresent criminal defendants. @ This term is rare- 
ly if ever applied to prosecutors despite their 
integral involvement in the criminal-justice system. 


guardhouse lawyer. See JAILHOUSE LAWYER. 

headnote gal 9 Slang. A lawyer who relies on the 
headnotes of judicial opinions rather than taking 
the time to read the opinions themselves. ° 


jailhouse lawyer. See JAILHOUSE LAWYER. 


transactional lawyer. A lawyer who works primari- 
ly on transactions such as licensing agreements, 
mergers, acquisitions, joint ventures, and the like. 
lawyer, vb. 1:7£6 practice’as a lawyer <associates often 
‘spend their*days and nights ‘Jawyering, with litte 
tume for recreation>. ‘2. To supply with lawyers 
<the large law-schoo! class will certainly help lawyer 
the state>.— lawyering,n. 


lawyer-client privilege. See attorney-client privilege un- 
der PRIVILEGE (8). 
lawyer-witness rule. The principle that an attorney 
who will likely be called as a fact witness at trial may 
not participate as an advocate in the case, unless the 
testimony will be about an uncontested matter or the 
amount of attorney's fees in the case, or if disqualify- 
ing the attorney would create a substantial hardship 
for the client. © The rule permits an attorney active- 
y participating in the case to be a witness on merely 
rmal, matters but discourages testimony on other 


i 


. matters on behalf of a client. Model Rule of Profes- 


‘sional Conduct. 3.7.(1983). — Also termed advocate- 
- witness rule; attorney-witness rude. (Cases: Attorney and 


layman 


Client €=22; Witnesses €-67. C.J.S. Atlorney and 
Client §§ 135-136; Witnesses §§ 176~-190.] 


lay, adj. 1. Not ecclesiastical; nonclerical. 2. Not ex- 
pert, esp. with reference to law or medicine; non- 
professional. 


lay, n. Maritime law. A share of the profits of a fishing 
or whaling trip, akin to wages, allotted to the officers 
and seamen. [Cases: Seamen 28. CJ.S. Seamen 
§§ 109~112.] 


lay, vb. To allege or assert. 


“The Laying of Damages. — At common taw the declara- 
tion must rib pao Edwin E. Bryant, The Law of 
vi i r the of Civil Procedure 209 (2d ed. 


layaway. An agreement between.a retail seller and a 
consumer to hold goods for future sale. @ The seller 
sets the goods aside and agrees to sell them to the 
consumer at an agreed price in the future. The 
consumer deposits with the seller some portion of 
the price of the goods, and may agree to other 
ennuliions with the seller, such as progress pay- 
ments. The consumer receives the goods once the 
full pace pe has been paid. [Cases: Sales 
24. CJ.S. §§ 41-42.] 


lay corporation. See CORPORATION. 


lay damages, vb. To allege damages, esp. in the com- 
plaint. See aD DAMNUM CLAUSE. 


layday. Maritime law. A day allowed by a voyage 
charterparty for the charterer to load or unload 
cargo. ® If more time is used, the vessel's owner is 
entitled to compensation for the delay, usu. in the 
form of demurrage. If less time is used, the owner 
may pay dispatch. — Also written lay day. See pEMuR- 
RAGE; DISPATCH; LAYTIME. Cf. day of demurrage under 
pay. (Cases: Shipping S181. C.J.S. Shipping § 450.) 


lay fee. See FEE (2). 


lay impropriator (im-proh-pree-ay-tar). Eccles. law. A 
Lvpeson holding a benefice or other spiritual im- 


propriation. 

laying a foundation. Evidence. Introducing evidence of 
certain facts needed-to render“later evidence rele- 
vant, material, or competent. ‘¢<For example, pro- 
pounding a hypothetical question to an expert is 
necessary before the expert may-render an opinion. 
(Cases: Criminal Law € 404:10, 444; Evidence 
@117, 366-381.] 


laying of the venue. A statement in a complaint nam- 
ing the district or county in which the plaintiff 
eat that any trial of the matter should occur. 
venue. [Cases: Pleading @>45. C.J.S. Pleading 

§ 99.) 
lay investiture. Eccles. law. The ceremony by which a 
yperson places a bishop in possession of lands, 
money revenues, and other diocesan temporalities. 


lay judge. See juDGE. ° 


layman. 1. A person who is not a member of the 
clergy. [Cases: Religious Societies 7. C.J.S. Reli- 
gious Societies §§ 14-18.) 2. A person who is not a 
member of a profession or an expert on a particular 
subject. — Also termed on. [Cases: Evidence 
470. C.J.S. Evidence §§ 509, 511-512, 517.) - 


layoff 


layoff. The termination of employment at the employ- 
er's instigation; esp., the termination — either tem- 
porary or permanent — of many employees in a 
short time. — Also termed reduction in force. — lay 
off, vb. 
mass loyoff. Labor law. Under the Worker Adjust- 
ment and Retraining Notification Act, a reduction 
in force that results in the loss of work at a single 
site, of 80 days or more, for at least 500 full-time 
employees, or 50 or more full-time employees if 
they make up at least 83% of the employees at that 
site. 29 US § 2101(a)(3). See WORKER ADjusT- 
MENT AND RETRAINING NOTIFICATION ACT. [Cases: La- 
bor Relations @7.1.] 


layoff bet. Seeser. . 


layoff bettor. A bookmaker who accepts layoff bets 
‘om other bookmakers. See layoff bet under ser. 
(Cases: Gaming ¢73.] 
lay on the table. Parliamentary law. 1. To ne the 
D sidsratiod of (a matter before a deliberative as- 
sembly); TasLe. © Some parliamentary writers prefer 
the form “to lay on the table” and disapprove of the 
form “to table." 2. BrE. To schedule for consider- 
ation. 


lay opinion testimony. See TESTIMONY. 
layperson. 1. See LAYMAN. 2. Hist. See JUROR. 


lay system. Maritime law. A system in which a fishin 
vessel's catch is sold by contract, or at auction, an 
then after costs are paid and the shipowner compen- 
sated, the net profits are divided among the crew 
members according to agreed-on percentages. 


lay tenure. See TENURE. 


laytime. Maritime law. Time allowed by a voyage char- 
terparty for the charterer to load or unload cargo. @ 
If more time is used, the vessel's owner is entitled to 
compensation for the delay, usu. in the form of 
demurrage. If less time is used, the owner may pay 
dispatch. See DEMURRAGE; DISPATCH; LAYDAY. [Cases: 
Shipping 47, 181. C.J.S. Shipping §§ 113-114, 
450.) 


lay witness. See wITNESS. 
LBO. See leveraged buyout under Buyout. ‘ 


LC, abbr. 1. LETTER OF CREDIT. 2. LETTER OF CREDENCE. —~ 
Also written L/C. 


L-Claim proceeding. A hearing under the Racketeer 
Influenced and Corrupt Organizations Act, intended 
to ensure that property. ordered to be forfeited 
belongs solely to the defendant. @ A petition for an 
L-Claim proceeding is filed by a third party -who 
claims an interest in the property. The purpose is 
not to divide the assets among competing claimants, 
and general creditors of the defendant are not al- 
lowed to maintain an L-Claim petition. The name 
refers to its legal basis in subsection / of RICO’s 
penalty provision. 18 USCA § 1963(/)(2). [Cases: 
Forfeitures 5. C.].S. RICO (Racketeer Influenced and 
Corrupt Organizations) §§ 31, 33.] 


LEAA, abbr. LAW ENFORCEMENT ASSISTANCE ADMINISTRA- 
TION. 


leaching (leech-ing). The process by which moving 
fluid separates the soluble components of a material. 
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® Under CERCLA, leaching is considered-a release 
of contaminants. The term is sometimes ‘used to 
describe the migration of contaminating materials, 
by rain or groundwater, from a fixed source, such as 
a landfill. 42 USCA § 9601(22). 


lead counsel. See COUNSEL. 

leading case. 1. A judicial decision that first definitive- 
nage an important legal rule or principle and 

at has since been often and consistently followed. @ 

An example is Miranda v. Arizona, 384 U.S. 436, 86 
S.Ct. 1602 (1966) (creating the exclusionary rule for 
evidence improperly obtained from a suspect being 
interrogated while in police custody). CE LANDMARK 
DECISION. 2. An important, often the most important, 
judicial precedent on a particular fegal issue. 3. 
Loosely, a reported case that is cited as the disposi- 
tive authority on an issue being litigated. — Also 
termed (in sense 3) ruling case. it: 

leading counsel. See lead counsel under COUNSEL. 

leading economic indicator. See ECONOMIC INDICATOR. 

leading indicator. See inDICATOR. 

leading-object rule. See MAIN-PURPOSE RULE. 


leading of a use. Hist. Ir. a deed, the specification, 
before the levy of a fine of land, of the person to 
whose use the fine will inure. © If the deed is 
executed after the fine, it “declares” the use. 


re th 
making the settlement proposed, covenants to levy a fine 
ans he sane shall enure to the uses In 


lead 

uses of the fina or recovery, and the fine when levied, or 
recovery when suffered, shall enure to the uses so speci- 
fied, and no other.” 2 William Blackstone, Commentaries on 

the Laws of England 363 (1766). 
leading question. A question that-suggests the answer 
to the person being interrogated; esp., a question 
that may, be answered by a mere “yes” or “no.” © 
Leading questions are generally allowed only in 
cross-examination. — Also termed categori ion; 
Suggestive question; suggestive interrogation. [Cases: Wit- 
nesses €@239. C.J.S. Witnesses § 415.] 


lead-lag study. A survey used to determine the 
amount of: working: capital that a utility company 
must reserve and include in its rate base; sen oa 
ing the time the company has to pay its bills and the 
time taken by its customers to pay for service. © The 
term comes from the phrases “lead time” and “lag 
time.” Lead time is the average number of days 
between the company’s receipt and payment of in- 
voices it receives. Lag time is the average number of 
days between the company’s billing of its customers 
and its receipt of payment. By analyaing, the differ- 
ence in timing between inward cash flow and out- 
ward cash flow, the company can calculate the 
amount of necessary reserves. (Cases: Public Utilities 
124. CJ.S. Public Utilities §§ 23-26, 30-33, 
48-49.] 


leads doctrine. Tax. In a tax-evasion case, the rule 
that the government must investigate all the taxpay- 
er's leads that are reasonably accessible and that, if 
true, would establish the taxpayer's innocence, or 
the government risks having the trial judge presume 


“~ 
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that any leads not investigated are true and exoner- 
ating. (Cases: Internal Revenue €5312.] 


league. 1. A covenant made by nations, groups, or 
individuals for promoting common interests or en- 
suring mutual protection. 2. An alliance or associa- 
tion of nations, groups, or individuals formed by 
such a covenant. 3. A unit of distance, usu. measur- 
ing about three miles (chiefly, nautical). (Cases: 
Weights and Measures €3. C.J.S. Weights and Mea- 
sures § 3.] 


marine league. A geographical measure of distance 
equal to one-twentieth part of a degree of latitude, 
or three nautical miles. (Cases: Weights and Mea- 
sures 8=3.-C.J.S. Weights and Measures § 3.] 


League of Nations. An organization of nations formed 
in 1919 to-promote international cooperation and 
peace. @ President Woodrow Wilson endorsed the 
League in an address to Congress, but the United 
States never joined. The League dissolved in 1946 
and turned its assets over to the United Nations. 


leakage. 1. The waste of a liquid caused by its leaking 
from a storage container. 2. An allowance against 
duties granted by customs to an importer of liquids 
for losses sustained by this waste. 3. Intellectual prop- 
erty. Loss in value of a piece of intellectual property 
because of unauthorized copying. ® The types of 
intellectual property most susceptible to leakage are 
recordable media such as compact discs and video- 
tapes. [Cases: Copyrights and Intellectual Property 
nal 1). CJ.S. Copyrights and Intellectual Property 
§§ 77, 79.) 


leal (leel), adj. [Law French] Hist. Loyal. 


lean, vb. 1. To incline or tend in opinion-or prefer- 
ence. @ A court is sometimes said to “lean toward” or 
“lean against” an advocate’s position, meaning that 
the court regards that position favorably or unfavor- 
ably. 2. To yield; to submit. . 


leapfrog development. An improvement of land that 
requires the extension of public facilities from their 
current stopping point through undeveloped land 
that may be. scheduled for future development, to 
the site of the improvement. . 


learned (lor-nid), adj. 1. Having a great deal of learn- 
ing; erudite.°¢ A lawyer might refer to an adversary 
as a “learned colleague” or “learned opponent” — a 
comment that, depending on the situation and tone 
of voice, may be either a genuine compliment or a 
sarcastic slight. 2. Well versed in the law and its 
history. @ Statutes sometimes require that judges be 
“learned in the law,” a phrase commonly construed 
as meaning that they must have earned a law degree 
and been admitted to the bar. 


learned intermediary. Sce informed intermediary under 
INTERMEDIARY. 


learned-intermediary doctrine. The principle that a 
prescription-drug manufacturer fulfills its duty to 
warn of a drug's potentially harmful effects by in- 
forming the prescribing physician, rather than the 
end-user, of those effects. [ : Products Liability 
$46. C.].S. Products Liability § 54.) 

learned-treatise rule. Evidence. An exception to the 
hearsay..rule, by which a published text may be 


* the property in exchange 


lease 


-established as authoritative, either by expert testimo- 
ny or by judicial notice. @ Under the Federal Rules 
of Evidence, a statement contained in a published 
treatise, periodical, or pamphlet on sciences or arts 
(such as history and medicine) can be established as 
authoritative — and thereby admitted into evidence 
for the purpose of examining or cross-examining an 
expert witness — by expert testimony or by the 
court's taking judicial notice of the authoritative 
nature or reliability of the text. If the statement is 
admitted into evidence, it may be read into the trial 
record, but it may not be received as an exhibit. Fed. 
R. Evid. 803(18). (Cases: Criminal Law €=439; Evi- 
dence €9363. C.J.S. Criminal “Law §§ 1032, 1038; 
Evidence §§ 1005-1006.) 


learning, n. 1. Hist. Legal doctrine. 2. The act of 
acquiring knowledge. : 


lease, n. 1. A contract by which a rightful possessor of 
real property conveys the pa to use and occupy 
or consideration, usu. 
rent. © The lease term can be for life, for a fixed 
period, or for a period terminable at will. [Cases: 
Landlord and Tenant 20. C.].S. Landlord and Ten- 
ant §§ 27, 202(1, 2, 3, 4, 5, 9, 10), 203.] 2. Such a 
conveyance plus all covenants attached to it. 3. The 
written instrument memorializing such a conveyance 
and its covenants. — Also termed lease agreement; 
lease cuntract. 4. The piece of real property so con- 
veyed. 5. A contract by which the rightful possessor 
of personal property conveys the right to use that 
property in exchange for consideration. [Cases: Bail- 
ment 1. C.j.S. Bailments §§ 2-13, 15, 19, 22-24, 
31.] ee 


assignable lease. A lease that the lessee can transfer 
to a successor. See suBLease. [Cases: Landlord and 
Tenant 74. C.J.S. Landlord and Tenant §§ 30, 
53.] 


building lease. A long-term lease of land that in- 
cludes a covenant to erect or alter a building ot 
other improvement. Cf. ground lease. 


capital lease. See LEASE-PURCHASE AGREEMENT. 

commercial lease. A‘ lease for: business purposes. 
_ {Cases: Landlord and Tenant 20. C,J.S. Landlord 

and Tenant §§ 27, 202(1, 2, 8; 4, 5, 9, 10), 203.) 


community lease. A lease in which a number of 
lessors owning interests in separate tracts execute 
a lease in favor of a single lessee. - 


concurrent lease. A lease that. begins before a previ- 
ous lease ends, entitling the new lessee to be paid 
all rents that accrue on the previous lease after the 
new lease begins, and to remedies against the 
holding tenant. , 
“A landlord who has 

second fease does not deprive 
lesseo pie tier eerste ano te Dose 
the property, but Is, in reallty, a lease of the reversion. 
Because the two leases concurrently during at least 


some part of their durations, they are as 
sn leases.’ Peter Butt, Land Law 233 (2d ed. 


consumer lease. 1. A lease of goods by a person 
who is in the business of selling or leasing a 
roduct primarily for the. lessee’s personal or 
household use. UCC § 2A-103(1)(e). (Cases: Bail- 


ment 2. C.J.S. Bailments §8 5, 14, 16-18.] 2. A 
residential — rather than commercial — lease. 


derivative leasé. See SUBLEASE. 


durable lease. A lease that reserves a rent payable 
annually, usu. with a right of reentry for nonpay- 
ment. . 


edge lease. Oil & gas. A lease located on the edge of 
a field. 


finance lease. A fixed-term lease used by a business 
to finance capital equipment. @ The lessor’s service 
is usu. limited to financing the asset, and the lessee 
Pays maintenance costs and taxes and lias the 
option of purchasing the asset at lease-end for a 
nominal price. Finance leases strongly resemble 
security agreements and are written almost exclu- 
sively by financial institutions as a way to help a 
commercial customer obtain an ore capital 
item that the customer might not othe-wise be able 
to afford. UCC § 2A-103(1)(g). — Also termed full 
t lease; tripartite lease. (Cases: Bailment @2. 
C.J.S. Bailments §§ 5, 14, 16-18.) 
“By carving out the ‘finance lease’ for spectal treatment, the 
drafters of Articte 2A have nized a distinct species of 
lease that Is written almost exclusively by financial Institu- 
SOITOAly CoiTy aN K cartain of tia hesponenittioe et tie 
certain 8 @ 
" bears under Article 2A." 2 James J. White & 
lobert S. Summers, Uniform Commercial Code § 13-3, at 4 
(4th ed. 1995). : 
“A finance lease Is the p! dduct of a three-party transaction. 
The supplier munufactures or suppiles the goods pursuant 
to the "9 Spe seal 
tween the ler and the lessee. After the 
finance fease is negotiated, a purchase order, sales egree- 
ment, or lease agreement Is entered Into by the lessor (as 
buyer or prime lessee) or an existing order, agreement, or 
lease Is assigned by the lessee to the lessor, and the lessor 
and the lessee then enter Into a tease or sublease of the 
s. Due to the limited function usually performed by the 
, the lessee looks almost entirely to the suppiler for 
re tations, covenants, and warranties. H a manufactur- 
8 ball canies through, the lessee may also look to 
that. Yet, this definitlor. does not restrict the lessor's func- 
tion solely to the supply of funds; if the lessor 
performs other functions, express warranties, covenants, 
and the common law will protect the fessee." UCC 
ooh Fore at 14-15 (Proposed Final Draft, 30 Apr. 


Sull-service lease. A lease in which the lessor agrees 

to pay all maintenance expenses, insurance premi- 
ums, and property taxes. [Cases: Landlord and 
Tenant 148(1), 156. C.J.S. Landlord and Tenant 
§§ 374-376, 378-386.] 


graduated lease. A lease in which rent varies de- 
ending on future contingencies, such as operat- 
ing expenses or gross income. 


gross lease. A lease in which the lessee pays a flat 
amount for rent, out of which the lessor pays all 
the expenses (such as fuel, water, and electricity). 


ound lease. A long-term (usu. 99-year) lease of 
and only. @ Such a lease typically involves com- 
mercial property, and any improvements built b 
the lessee usu. revert to the lessor. — Also terme 
ground-rent lease; land lease. (Cases: Estates in Prop- 
erty 13, CJ.S. Estates §§ 159-192.] 


headlease. See HEADI.EASE. 
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index lease. A lease that provides for_increases in 
rent according to the increases in the consumer 
price index. [Cases: Landlord : and Tenant 
200.7.] 


land lease. See ground lease. 


leveraged lease. A lease that is ‘collateral for the 
loan through which the lessor acquired the leased 
asset, and that provides the lender's only recourse 
for nonpayment of the debt; a lease in which a 
creditor provides nonrecourse financing to the 
lessor (who has substantial leverage in the proper- 
ty) and in which the lessor’s net investment in the 
lease, apart from nonrecourse financing, declines 
during the early years and increases in later 
joe — Also termed third-party equity lease; tax 
é. . 


master lease. A lease that controls later leases or 
subleases, particularly of parts of the leased prop- 
erty. 

mineral lease. A lease in which the lessee has the 
right to explore for and extract oil, gas, or other 
minerals. ® The rent is usu. based on the amount 
or value of the minerals extracted. (Cases: Mines 
and Minerals 56-81. C.J.S."Mines and Minerals 
§§ 194-325, 442.] 


mining lease. A lease of a mine or mining claim, in 
which the lessee has the right to work the mine or 
claim, usu. with conditions on the amount and. 
type of work to be-done. @ The lessor is compen- 
sated in the form of either fixed rent or royalties 
based on the amount of ore mined. (Cases: Mines 
and Minerals €62-71. C.J.S. Mines and Minerals 
§§ 200-232.) 


month-to-month lease. A tenancy with no written 
contract. ® Rent is paid ‘monthly, and usu.. one 
month’s notice by the landlord or tenant is re- 
quired to terminate the tenancy. See periodic tenan- 
¢y under Tenancy. [Cases: Landlord and Tenant 
€ 113. C.J.S. Landlord and Tenant §§ 130(1, 2), 
131, 145, 151-155.] 


net lease. A lease in which the lessee pays rent plus 
property expenses (such as taxes and insurance). 


net-net-net lease. A lease in which the lessee pays 
all the expenses, including’ mortgage interest and 
amortization, leaving the‘lessor with*an amount 
free of all claims. — Also termed triple-net lease. 


oil-and-gas lease. A lease granting the right to 
extract oil and gas from a specified piéce of land. @ 
Although called a “lease,” this interest is typically 
considered a determinable fee in the minerals 
rather than a grant of possession for a term of 
years. [Cases: Mines and Minerals ¢73-81. C.J.S. 
Mines and Minerals §§ 210, 233, 238-283, 285-325, 
442.} 

operating lease. A lease of property (esp. equip- 
ment) for a term that is shorter than the proper- 
ty's useful life. © Under an operating lease, the 
lessor is typically responsible for paying taxes and 
other expenses on the property. Cf. LBASE-PURCHASE 
AGREEMENT. 


“or” lease. Oil &F gas. A mineral lease with a 
‘drilling-delay rental clause structured so that the 
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lessee promises to start drilling operations or to 
pay delay rentals from time to time during the 
primary term. @ If the lessee fails to do one or the 
other, the lease does not automatically terminate, 
but the lessee is liable for the delay-rental amount. 


parol lease (pa-rohl or par-al). A lease based on an 
oral agreement, an unwritten lease. [Cases: Land- 
lord and Tenant €23. C.J.S. Landlord and Tenant 
§ 211(2).J 


percentage lease. A lease in which the rent is based 
ona ae of gross (or net) sales or profits, 
typically with a set minimum rent. (Cases: Land- 
lord and Tenant €200.2.] 


ual lease. 1. An ongoing lease not limited in 
duration,:2..A grant of lands in fee with a reserva- 
tion of a rent in fee; a fee farm. [Cases: Landlord 
and Tenant €87. C.J.S. Landlord and Tenant 
§ 61.) 


perpetually renewable lease. Hist. A lease that a.. 


tenant may renew for another period as often as it 
expires, usu. by making a payment upon exercis- 
ing the right. @ In 1922, this type of lease was 
effectively abolished in England by the Law of 
Property Act, which provided for the conversion of 
existing and future perpetually renewable leases to 
term-of-years leases, and set the maximum term at 
2,900 years. 


proprietary lease. A-lease between a cooperative 
apartment association and a tenant. 


reversionary lease. A lease that will take effect 
when a prior lease terminates. 


sandwich lease. A lease in which the lessee subleas- 
es the property to a third party, esp. for more rent 
than under the original lease. (Cases: Landlord 
and Tenant @74. C.J.S. Landlord and Tenant 
§§ 30, 53.] : 


short lease. A lease of brief duration, often less 
than six months. 


sublease. See SUBLEASE. 


synthetic lease. A method for financing the pur- 
chase of real estate, whereby the lender creates a 


special-purpose entity that buys the property and 
Be stig anlar y y’ property 


eases it to the ultimate user (usu. a corpora- 
tion). @ A synthetic lease is treated as a loan for tax 
purposes and.:as an operating lease for accounting 
purposes, so that the “lessee” can deduct the prop- 
erty's depreciation and the loan's interest yet keep 
both the asset and the debt off its balance sheet. 


tax lease. 1. The instrument or estate given to the 

purchaser of land at a tax sale when the law does 

not permit the sale of an estate in fee for nonpay- 

ment of taxes but instead directs the sale of an 

estate for years. 2. See leveraged lease. 

third-party equity lease. See leveraged lease. 

timber lease. A real-property lease that contem- 

plates that the lessee will cut timber on the leased 

| paoanye [Cases: Logs and Logging @3. C,J.S. 
Bs and Logging §§ 9, 20.] 

top lease. Oil &9 gas. A lease granted on property 

already subject to an oil-and-gas lease. @ Generally, 

any rights granted by a top are valid only if 


"ant §§ 27, 202(1, 2, 3; 4, 5,9, 1 


leasehold 


the existing lease ends. (Cases: Mines and Minerals 
56. C.J.S. Mines and Minerals §§ 194-195, 233.] 


tripartite lease. See finance lease. 
triple-net lease. See net-net-net lease. 


“unless” lease. Oil &F gas. An oil-and-gas lease with 
a drilling-delay rental clause structured as a special 
limitation to the primary term. @ Unless delay 
rentals are paid or drilling operations are started 
from time to time as specified, an “unless” lease 
automatically terminates, and the lessee has no 
liabiJity for its failure to perform. (Cases: Mines 
and Minerals €78.1(3, 9). C.J.S. Mines and Miner- 
als §§ 260-263, 269-270.] 


lease, vb. 1. To grant the possession and use of (land, 
buildings, rooms, movable property, etc.) to another 
in return for rent or other consideration <the city 
leased the stadium to the football team>. [Cases: 
Bailment 1; Landlord and Tenant 20. C.J.S. 
Bailments §§ 2-13, 15, 19, 22-24, 31; Landlord and 
Tenant §§ 27, 202(1, 2, 3, 4, 5, 9, 10), 203.] 2. To 
take a lease of; to hold by a lease <Carol leased the 
townhouse from her uncle>. 


lease agreement. See LEASE (3). 


lease and release. Hist. A method of tansferring 
seisin without livery, whereby the owner and the 
transferee would enter into a lease for a term of 
years, to take effect only when the transferee en- 
tered the property, whereupon the owner would 
release all interest in the property to the transferee 
by written instrument. @ Once the transferee owned 
both the term and the freehold interest, the two 
interests would merge to form one estate in fee 
simple. This lease-and-release procedure was fully 
acceptable to the courts, on the theory that livery of 
seisin to one already occupying the land was unnec- 
essary. 

leaseback, n. The sale of property on the understand- 
ing, or with the express option, that the seller may 
lease the property from the buyer immediately upon 
the sale. — Also termed sale and leaseback. [Cases: 
Landlord and Tenant 20. rie Landlord and Ten- 

203.) 


lease contract. See LEASE (3). | 


lease for life. Hist. A lease of land for the duration of a 
specified number of lives instead of for a specified 
term of years. @ Unlike a tenant for a term of years, 
a lessee for life could recover the land if dispos- 


“The rent payable was usually fairly small, but a fine was 
paid when the lease was granted: a further fine was payable 
when, on the termination of the lives, the tenant exercised 
the right the lease gave him to replace them and so extend 
the lease. if the fessor was a corporation such as a monas- 
tery or collage, the fines were treated as Income by the then 
members of the co ton, to the disad' of their 
successors. Leases for {ife finally lost their larity when 
gl in the first half of the century com- 
pee oes to add such fines to thelr capital.” 

EL Sar SRE. ennnenrs ty Mamas of the te 
of Real Property 306 (6th ed. 1993). 


lease for years. See tenancy for a term under TENANCY. 


leasehold, n. A tenant's possessory estate in land or 
premises, the four types being the agree! for years, 
the periodic tenancy, the tenancy at will, and the 


leaseholder royalty 


tenancy at sufferance. @ Although a leasehold has 
some of the characteristics of real property, it has 
historically been classified as a chattel real. — Also 
termed leasehold estate; leasehold interest. See VENANCY. 
Cf. rreeHown. (Cases: Landlord and Tenant 70, 
113, 117. C.J.S. Landlord and Tenant §§ 26, 130(1, 2), 
131, 145, 151-156, 202(3, 9).] 


leaseholder royalty. See landoumer's royalty under Rrov- 
ALTY (2). 


leasehold improvements. Beneficial changes to leased 
roperty (such as a parking lot or driveway) made 
by or for the benefit of the lessee. @ The phrase is 
used in a condemnation proceeding to determine 
the share of compensation to be allocated to the 
lessee. 


leasehold interest. 1. LeaszHOLD; esp., for purposes of 
eminent domain, the lessee’s interest in the lease 
itself, measured by the difference between the total 
remaining rent and the rent the lessee would pay for 
similar space for the same period. (Cases; Eminent 
Domain © 147. C.J.S. Eminent Domain §§ 131-132, 
1538.] 2. A lessor’s or lessee’s interest under a lease 
conuract. UCC § 2A-103(m). 3. WORKING INTEREST. 
(Cases: Landlord and Tenant @20. C.J.S. Landlord 
and Tenant §§ 27, 202(1, 2, 3, 4, 5, 9, 10), 203.) 


leasehold mortgage. See MORTGAGE. 
leasehold-mortgage bond. See sonp (9). 


leasehold royalty. See landowner’s royalty under Rovat- 
TY). 


leasehold value. The value of a leasehold interest. © 
This term usu. applies to a long-term lease when the 
rent paid under the lease is lower than current 
market rates. Some states permit the lessee to claim 
the leasehold interest from the landlord in a con- 
demnation proceeding, unless the lease prohibits 
such a claim. Other states prohibit these claims by 
statute. See LEASEHOLD INTEREST; NO-BONUS CLAUSE. 


lease insurance. See INSURANCE. 
lease-lend. See LEND-LEASE. 


lease-purchase agreement.: A rent-to-own . purchase 
plan under which the buyer takes possession of the 
goods with the first payment and takes ownership 
with the final payment; a lease of property (esp. 
equipment) by which ownership of the property is 
transferred to the lessee at the end of the lease term. 
© Such a lease is usu. treated as an installment sale. 
Under a capital lease, the lessee is responsible for 
paying taxes and other expenses on the property. — 
Also termed lease-to-purchase agreement; hire-purchase 
agreement; capital lease. Cf. operating lease under LEASE. 
(Cases: Bailment 2; Bills and Notes @22. C.J.S. 
Bailments §§ 5, 14, 16-18; Bills and Notes; Letters of 
Credit § 20.) 


leasing-making. Hist. Scots law. Oral sedition. 


least-intrusive-means doctrine. A doctrine requiring 
the government to exhaust all other investigatory 
means before seeking sensitive testimony, as by com- 
pelling an attorney to testify before a grand jury on 
matters that may be protected by the attorney-client 
privilege. 
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least-intrusive-remedy doctrine. The rule that a legal 
remedy should provide the damaged party with 
appropriate relief, without unduly penalizing the 
opposing party or the jurisdiction's legal system, as 
by striking only the unconstitutional portion of a 
alenged statute while leaving the rest intact. 
[Cases: Statutes €°64(1). CJ.S. Statuées §§ 83-35.] | 


least-restrictive educational environment. See LEAsT- 
RESTRICTIVE ENVIRONMENT. 


least-restrictive environment. Under the Individuals 
with Disabilities Education Act, the school setting 
that, to the greatest extent appropriate, educates a 
disabled child together with chil ren who are not 
disabled. 20 USCA § 1412(5). — Also termed least- 
restrictive-educational environment. Cf, MAINSTREAMING. 
[Cases: Schools €148(2). C.J.S. Schools and School 
Districts §§ 700-702, 717, 719.] : 


least-restrictive-means test. The rule that a law or 
tt Aievalipon regulation, even whén based on a 
legitimate governmental interest, should be crafted 
in a way that will protect individual civil liberties as 
much as possible, and should be only as restrictive as 
is necessary to accomplish a legitimate governmental 
purpose. 

leaute (low-tay), n. [Law French “legality"] Hist. Legal- 
ity; the condition of a lawful man (legalis homo). See 
LEGALIS HOMO. 


leave, n. 1. Departure; the act of going away <took his 
leave>. 2. Extended absence for which one has 
authorization; esp., a voluntary vacation from mili- 
tary duties with the chance to visit home; furlough 
<on a three-month leave from the Army>. 3. Per- 
mission <by leave of court>. 


leave, vb. 1. To give by will; to bequeath or devise 
<she left her ranch to her stepson>. © This usage 
has historically been coniitered: loose by the courts, 
and it is not always given testamentary effect. 2. To 
be survived by < clef no brothers or sisters>. 3. 
To depart; voluntarily go away; quit (a place). 4. To 
depart willfully with the intent not to return <Nel- 
son left Texas and became a resident of Massachu- 
setts>. 5. To deliver (a summons, money, an article, 
etc.) by dropping off at a certain place, esp. to await 
the return of someone; esp., to post (a copy of a 
writ, etc.). 


leave and license. In an action for tréspass to land, 
the defense that the plaintiff consented to the defen- 
dant’s presence. meas Trespass €°25. C.J.S. Tres- 
pass §§ 54-55, 167.) . 


leave no issue, vb. To die without any surviving child 
or other descendant. @ The spouse of a deceased 
child is usu. not issue. See FAILURE OF tssuE. (Cases: 
Wills 545. C.J.S. Wills §§ 1033, 1039-1048.] 


leave of absence. A worker's temporary absence from 
employment or duty with the intention to return. © 
Salary and seniority are typically unaffected by a 
leave of absence. 


leave of court. Judicial permission to follow a nonrou- 
tine procedure <the defense sought leave of court to 
allow the defendant to exit the courtroom when the 
autopsy photographs are shown>. — Often short- 
ened to leave. 


ed 
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leave to sit. Parliamentary law. Permission from a delib- 
erative assembly for a committee or other subor- 
dinate body to meet while the assembly is meeting. 


LEC. abbr, ocal.-EXCHANGE CARRIER. 


leccator (lo-kay-tar). [Latin] Archaic. A debauched per- 
son; a lecher. — Also termed lecator. 


lecherwite (lech-ar-wit). See LAIRWITE. 
lecture method. See HORNBOOK METHOD. 


ledger (lej-ar). 1. A book or'series of books used for 
recording financial transactions in the form of debits 
and credits. — Also termed general ledger. (Cases: 
Evidence €354(5). C.J.S. Evidence § 941.] 2. Archaic. 
A resident ambassador or agent. — Also termed (in 
sense 2) legér; lieger. 

ledo (lee-doh), n. [Latin] Hist. The rising water of the 
sea; neap tide. See neap tide under Tine. 


leet (leet). Hist. A criminal court. @ The last remaining 
leets were abolished in England in 1977. 
“Leet fs a court derived out of the sheriff's tum, and inquires 
of all offences under the degree cf high treason that ara 
committed crown and dignity of the king. But 
those offences which are to be punished with loss of life or 
member, are only there, and to be certified over 
to the justices of assise. See stat. 1 E. 3, c. 17." Termes de 
ba Ley 278-79 (1st Am. ed. 1812). 
left-handed marriage. See morganatic marriage under 
MARRIAGE (1). ; 
legabilis (la-gay-ba-lis), n. [Latin] Hist. Property or 
goods that may be given by will. @ As an adjective, 
the term also meant “bequeathable.” 


legable, adj. (Of property) capable of being be- 
queathed. 


legacy (leg-a-see), n. A gift by will, esp. of personal 
property and often of money. Cf. BEQUEST; DEVISE. 
[Cases: Wills 7565. C.J.S. Wills §§ 1135-1136.] 


absolute legacy. A legacy given without condition 
and intended to vest immediately. Cf. vested legacy. 


accumulated legacy. A legacy that has not yet been 
paid to a legatee. f 


accumulative legacy. See additional legacy. 


additional legacy. A second ! iven to i: 'ega- 
tee in thé’same will (or in eeodiel to the sme 
will) that" gave another legacy. @ An additional 
legacy is “supplementary to another and is not 
considered merely a repeated expression of the 
same gift. — Also termed accumulative legacy; cumu- 
lative legacy. [Cases: Wills €°585. C.J.S. Wills 
§§ 1171-1175.) : 

alternate legacy. A legacy by which the testator 
allows the legatee to choose one of two or more 
items. 


conditional legacy. A legacy that will take effect or 
be defeated subject to the occurrence or nonoccur- 
rence of an event. (Cases: Wills 639-668. C.J.S. 
Wills §§ 1380-1424.) . 


contingent legacy. A legacy that depends on an 
uncertain event and thus has not vested. @ An 
example is a legacy given to one’s granddaughier 
“if she attains the age of 21.” [Cases: Wills 
628-638. C.J.S. Wills §§ 1320-1879, 1551.] 


legacy 


cumulative legacy. See additional legacy. 


demonstrative legacy (di-mon-stre-tiv). A legacy 
paid from a particular source if that source has 
enough money. @ If it does not, the amount of the 
legacy not paid from that source is taken from the 
estate's general assets. [Cases: Wills €°755. C.J.S. 
Wills §§ 1664, 1667-1677, 1679-1683.] 


failed legacy. See lapsed legacy. 


general legacy. 1. A gilt of personal property that 
the testator intends to come from the estate's 
general assets, payable in money or items indistin- 
guishable from each other, such as shares of pub- 
licly traded stock. [Cases: -Wills €@756. C.J.S. Wills 
8§ 1663, 1667-1677, 1679-1683.] 2. Civil law. A 
testator’s gift of a fraction or proportion of the 
estate remaining after particular legacies have 
been satisfied. 3. Civil law. A testator's gift of all, a 
fraction, or a proportion of one of certain catego- 
ries of property, as specified by statute. See La. 
Civ. Code arts. 1586. 3506(28). — Also termed 
legacy under a general title. Cf. particular legacy; uni- 
versal legacy. 


lapsed legacy. A legacy to a legatee who dies either 

fore the testator dies or betre the legacy is 
payable. @ It falls into the residual estate unless the 
jurisdiction has an antilapse statute. — Also 
termed failed legacy; failed gift. See ANTILAPSE STAT- 
ute. (Cases: Wills @°774-777. CJ.S. Wills 
§§ 1791-1808.] 


legacy under a general title. See general legacy. 
legacy under a particular title. See particular legacy. 


legacy under a universal title. Louisana law. A testa- 
mentary disposition of all immovable property, or 
all movable property, or a fixed proportion of all 
immovable property or of all movable property. 
La. Civ. Code art. 1612. Cf. general legacy; particula: 
legacy; universal legacy. / 


modal legacy (moh-dal). A legacy accompanied by 
directions about the roanfiey | in which fe will be 
applied to the legatee’s benefit <a modal legacy 
for the purchase of a business>. 


r legacy. Civil law. A testamentary gift that 
is not expressed as a fraction or proportion and is 
less than all the estate; any testamentary gift that 
does not meet the definition of a general legacy or 
a universal le . See La. Civ. Code arts. 1587, 
3506(28). — Also termed legacy under a particular 
title. Cf. general legacy: universal legacy. 
pecuniary legacy (pi-kyoo-nee-er-ee). A legacy of a 
sum of money. [Cases: Wills 567. C.J.S. Wills 
§ 1141.) 
residuary legacy (ri-zij-oo-er-ee). A legacy of the 
estate remaining after the satisfaction of all claims 
and all specific, general, and demonstrative lega- 
cies. [Cases: Wills 586. CJ.S. Wills 
§§ 1176-1179, 1184.] 


special legacy. See specific legacy. 


specific legacy. A legacy of a specific or unique 
item of property, such as any real estate or a. 


particular piece of furniture. — Also termed special 


legacy duty 


legacy. (Cases: Wills @=753, 754. CJ.S. Wills 
§§ 1662, 1666-1677, 1679-1683.) 


substitutional . A legacy that replaces a dif- 
ferent legacy already given to a legatee. 

trust legacy. A legacy of personal property to trus- 
tees Ag held in trust, vith the facies usu. paid 
to a specified beneficiary. 


universal legacy. Louisiana law. A testamentary dis- 
position of all property, movable and immovable, 
to one or more persons. La. Civ. Code art. 1585. 
Cf. general legacy; legacy under a universal title; partic- 
ular legacy. 
vested legacy. A le, iven in such a way that the 
legatee sags fixed, indefeasible right o its pay- 
ment. @ A cy is said to be vested when the 
testator's words making the bequest convey a 
transmissible interest, whether present or future, 
to the legatee. Thus, a legacy to be paid when the 
legatee reaches the age of 21 is a vested legacy 
because it is given unconditionally and absolutely. 
Although the legacy is vested, the legatee’s enjoy- 
‘ment of it is deterred. Cf. absolute legacy; contingent 
legacy. (Cases: Wills 698-638, C] S Wills 
8 1320-1379, 1551.} 
void legacy. A legacy that never had any legal 
existence. @ The subject matter of such a legacy is 
treated as a part of the estate and passes under the 
residuary clause of a will or (in the absence of a 
‘residuary clause) under the rules for intestate suc- 
cession. [Cases: Wills 849-872. C.J.S. Wills 
§§ 96, 1822-1840, 1974-1994.) 

legacy duty. See legacy tax under TAX. 

legacy tax. See Tax. 

legal, adj. 1. Of or relating to law; falling within the 

rovince of law <pro bono legal services>. 2. Estab- 

hed, required, or permitted by law; LawFuL <it is 

legal to carry a concealed handgun in some states>. 

$. Of or relating to law as opposed to equity. [Cases: 

Action 21. C.J.S. Actions § 124.) 


legal act. 1. Any act not condemned as illegal. © For 
example, a ra a incision is a legal act, while 
stabbing is an illegal one. 2. An actiort-or undertak- 
ing that creates a legally recognized obligation; an 
act that binds a-person in some way. 
“A lunatic, h fe of hold! 1, t 
Roman law thomas leo any toad act tomas E Holland, 
The Elements of Jurisprudence 354 (13th ed. 1924). 
38. See act in the law under act. 4. See ACT OF THE LAW. 


legal-acumen doctrine (lee-gel o-kyoo-man). The 
principle that if a defect in, or the invalidity of, a 
claim to land cannot be discovered without legal 
expertise, then equity may be invoked to remove the 
. Cloud created by the defect or invalidity. 


legal-advice exception. 1. The rule that an attorney 
may withhold as privileged the client’s identity and 
information regarding fees, if there is a strong prob- 
ability that disclosing the information would impli- 
cate the client in the criminal activity for which the 
attorney was consulted. [Cases: Witnesses °201(1). 
C.J.S. Witnesses §§ 329-330, 332-335, 337-340.) 2. 
An exemption contained in open-meetings legisla- 
tion,. permitting a governmental body to meet in 
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closed session to consult with its attorney about! 
certain matters. [Cases: Administrative Law and Pro-! 
cedure @124. C.J.S. Public Administrative Law and’ 
Procedure § 19.] | 
legal age. 1. See age of capacity under ace. 2. See age of | 
majority (1) under AGE. 
legal aid. Free or inexpensive legal services provided ' 
to those who cannot afford to pay full price. © t 
aid is usu. administered locally by a specially estab- : 
lished organization. See LEGAL SERVICES CORPORATION. : 


legal analyst. See PARALEGAL. : 

legal asset. See asser. : 

legal assistant. 1. PARALEGAL. 2. A legal secretary. | 

legal benefit. See BENEFIT (2). 

legal brief. See arier (1). 

legal capital. See caPrrat. 

legal cause. See proximate cause under CAUSE (1). 

legal centralism. The theory suggesting that state- 
constructed legal entities form the center of legal life 
and control lesser normative systems (such as the 
family or business networks) that define appropriate ! 


- behavior and social relationships. — Also termed j; 
legal centrism; legocentrism (lee-goh-sen-triz-am). . 

legal-certainty test. Civil edure. A test designed to 
aaa Dether the Geenae in conteaverey. satis- 
fies the minimum needed to establish the court's 
jurisdiction. © The amount claimed in the complaint 
will control unless there is a “legal certainty” that the 
claim is actually less than the minimum amount. See 
AMOUNT IN CONTROVERSY. [Cases: Federal Courts 
@=350, 359; Removal of Cases 75, 107(7). CJS. 
Removal of Causes §§ 5~6, 115, 127, 130, 157, 
188-191] 

I citol (st-tol-a-jee). The study of citations (esp. 
a and their effect on legal scholarship. si 
Often shortened to citology. — legal citologist (st- 
tol-a-jist), n. 

Legal Code. See cone (2). 


legal conclusion. A statement that expresses a legal 

uty or result but omits the facts creating or sup- 
porting the duty or result. Cf. CONCLUSION OF LAW; 
CONCLUSION OF FACT; FINDING OF FACT. 


legal consideration. See valuable consideration under 
CONSIDERATION (1). oa 


legal cruelty. See cRUELTY. 


legal custody. 1. cusropy (2). 2. cusropy (8). 3. DECI- 
SION-MAKING RESPONSIBILITY. 


legal custom. See CUSTOM. 


I death. 1. brain death under peaTH. 2. See civil 
leath (2) under veatH. 3. See civil death (3) under 
DEATH. 


legal debt. See pesr. 

legal defense. See DEFENSE (1). 
legal demand. See DEMAND (1). 
legal dependent. See DEPENDENT. 


legal description. A formal description of real proper- 
ty, including a description of any part subject to an 


Pr ee 


easement or reservation, complete enough that a 
particular piece of land can be located and identi- 
fied. @ The description can be made by reference to 
a government survey, metes and bounds, or lot 
numbers of a recorded plat. — Also termed land 
description. (Cases: Deeds €°37. C.J.S. Deeds § 53.) 


legal detriment. Sec DETRIMENT (2). 

legal discretion. See judicial discretion under miscre. 
TION. 

legal distributee. See pisrRisUTEE. 

legal drafting. See pRAFCING. 

legal duty. See DUTY (0). 


legal-elements test. Criminal law. A method of deter- 
mining whether one crime is a lesser included of- 
fense in relation to another crime, by examining the 
components of the greater crime to analyze whether 
a person who commits the greater crime necessarily 
commits the lesser one too. — Also termed same- 
elements test. (Cases: Indictment and Information 
189, 191. CJ.S. Indictments and Informations 
§§ 218, 220, 230-231, 242.] 


legal entity. A body, other than a natural person, that 
can function legally, sue or be sued, and make 
decisions chrough agents. @ A typical example is a 
corporation. Cf. artificial person under PERSON (8). 


legalese (lee-ga-leez). The jargon characteristically 
used by lawyers, esp. in legal documents <the part- 
ner chided the associate about the rampant legalese 
in the draft sublease>. See PLAIN-LANGUAGE MOVE- 
MENT. 


legal estate. See EsTATE (1). 
legal estoppel. See estoppel. 


legal ethics. 1. The minimum standards of appropri- 
ate conduct within the legal profession, involving the 
duties that its members owe one another, their 
clients, and the courts. — Also termed etiquette of the 
profession. 2. The study or observance of those duties. 
3. The written regulations governing those duties. 
See MODEL RULES OF PROFESSIONAL. CONDuCT. [Cases: 
Attorney and Client €32(2). C.J.S. Altorney and 
Client § 44.) 


“In one sense, the term ‘t ethics’ refers narrowly to the 
system of professional regulations g the conduct of 
lawyers. (n a broader sense, however, ethics is simply 

Ics is understood 


a spo case of ethics in general, as 
in the central traditions of philosophy and religion. From this 
broader perspective, legal ethics cuts more deeply than 


tegal re; ; ft concems the fundamentals of our moral 
Panty _ q a Deborah L. Rhode & David Luban, Lega! 
Ics 


legal evidence. See EVIDENCE. 

legal excuse. See EXCUSE (2). 

legal fact. See rac. 

legal father. See FATHER. 

legal fence. See LAWFUI. FENCE. 

legal fiction. An assumption that something is true 
even though it peng be untrue, made esp. in judicial 
reasoning to alter how a legal rule operates; specif., 
a device by which a legal rule or institution is 


diverted from its original purpor to accomplish 
indirectly some other object. @ The constructive trust 


legalism 


is an example of a legal tiction. — Also termed fiction 

of law; fictio juris. (Cases: Trusts 91. C.J.S. Trover 

and Conversion §§ 10, 12, 174, 195.] 
“I... employ the expression ‘Legal Fiction’ to signify an 
eesuriplion Mnich conceals, or affects to conceal, the fat 
that a rule of law has undergone alteration, Its-letter remain- 
ng unchanged, Its operation being modified.... It is not 
di a i polskie ya Le Lag i ft agit forms an 
particu! congen @ Infancy o ety. They sai 
the desire for in rovement, which is not + wanting, at 
the same time that they do-not offend the superstitious 


disrelish for change is alwai nt.” Henry S. 
Maine, Ancient Law 21-22 (17th ed. 4504). 


“Legal fiction is the mask that progress must wear to 
4 ed watchers of our ancient fgal 


the faithful but blear-ey 
treasures. But though legal fictions are useful In thus m 


gating or absorbing the shock of Innovation, they work 
avoc in the form of Intellectual confusion.” Morris R. Co- 
hen, Law and the Social Order 126 (1933). 


legal force. See reasonable force under FORCE. 


legal formalism, n. The theory that law is a set of 
rules and principles independent of other political 
and social institutions. @¢ Legal formalism was es- 
poused by such scholars as Christopher Columbus 
Langdell and Lon Fuller. Cf. 1.eca1. REALISM. — legal 
formalist, n. 


legal fraud. See constructive fraud (1) under FRAUD. 
legal heir. See HEIR (1D). 


legal holiday. A day designated by law as exempt 
rom court proceedings, issuance of process, and the 
like. @ Legal holidays vary from state to state. — 
Sometimes shortened to holiday. — Also termed nun- 
judicial day. {Cases: Holidays @1.} 


legal impossibility. See impossisiLity. 


a inconsistency. See legally inconsistent verdict wn- 

er VERDICT. 

legal injury. See injury. 

legal-injury rule. The doctrine that the statute of 
limitations on a claim does not begin to run until the 
claimant has sustained some legal actionable dam- 
age. @ Under this rule, the limitations period is 
tolled until the plaintiff has actually been injured. — 
Also termed damage rule. (Cases: Limitation of Ac- 
tions 943. C.J.S. Limitations -of Actions §§ 81-84.] 


legal innocence. See INNOCENCE. — 

legal insanity. See INSANITY. 

legal interest. 1. See tnTEREST (2). 2. See INTEREST (3). 
legal interruption. See INTERRUPTION. =» 

legal intromission. See INTROMISSION. 

legal investments. See LEGAL. LIST. 


 legalis homo (le-gay-lis hoh-moh). [Latin “lawful man"} 


Hist. A person who has full legal capacity and full 
legal rights; one who has not been deprived of any 
rights in court by outlawry, excommunication, or 
infamy. @ A legalis homo was said to stand rectus in 
curia (“right in court"). A lawful man was able to 
serve as a juror and to swear an cath. — Also termed 
legal man; lawful man; lageman; liber et legalis homo. P|. 
legales homines (le-gay-leez hom-a-neez). See RECTUS 
IN CURIA. 


legalism, x. 1. Formalism carried almost to the point 
of meaninglessness; an inclination to exalt the im- 


fegalis moneta Angliae 


portance of law or formulated rules in any area of 
action. 
“What Is legalism? It Is the ethical attitude that holds moral 


pecan See oe ne ol ee ae eee 
consist of duties fights es." 
Sih Shidar, Legalism: Law, Morals, and Politica! Ni 


“# ... the law and the lawyer are to make a socially 
valuable contribution to the operation of the social security 
system, there must be abandoned old-established habits of 
tho aS Be eee oe od Me wie galt ot 


insult, 
legalism’ — his word for rigid attachment to | 


tule for Polley. the ibe of 
discration, the ad style, the ing of technical 
Syl palicy tai an, English Law — The New 


2. A mode of expression characteristic of lawyers; a 
jargonistic phrase characteristic of lawyers, such as 
‘pursuant to.” 


is moneta Angliae (le-gay-lis ma-nee-to ang-glee- 

ee), n. [Latin] Lawful money of England. 

legal issue. See issue (1). 

legalist, n. A person who views things from a legal or 
‘ormalistic standpoint; esp., one who believes in 
strict adherence to the letter of the law rather than 
its spirit. 

legalistic, adj. Characterized by legalism; exalting the 
importance of law or formulated rules in any area of 
action <a legalistic argument>. 


as. peas 1. Strict adherence to law, prescription, or 

loctrine; the quality of being legal. 2. The principle 
that a person may not be prosecuted under a crimi- 
nal law that has not been previously published. — 
Also termed (in sense 2) principle of legality. 

legalize, vb. 1. To make lawful; to authorize or justify 
by legal sanction <the bill to legalize marijuana 
never made it to the Senate floor>. 2. To imbue 
with the spirit of the law; to make legalistic <as 
religions age, they tend to become legalized>. — 
legalization, n. 

legalized nuisance. See NUISANCE. 


legal jeopardy. See jeoPrarDY. 

legal jointure. See JOINTURE (2). ae 

legal liability. See viasiLrry (. 

legal life estate. See life estate under ESTATE (1). 

legal life tenant. See LIFE TENANT. 

legal list. A group of investments in which institutions 
and fiduciaries (such as banks and insurance compa- 
nies) may legally invest according to state statutes. @ 
States usu. restrict the legal list to low-risk securities 
meeting certain specifications. — Also termed ap- 
proved list; legal investments. 


legally, adv. In a lawful way; in a manner that accords 
with the law. 

legally determined, udj. (Of a claim, issue, etc.) decid- 
ed o legal process <liability for the accident was 
legally determined>. 


legally incapacitated person. A person, other than a 
minor, who is temporarily or permanently impaired 
by mental illness, mental deficiency, physical illness 
or disability, or alcohol or drug use to the extent 
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that the person lacks sufficient understanding to 
make or communicate responsible personal decisions 
or to enter into contracts. — Abbr. LIP. — Also 
termed legally incompetent person; incompetent, n. 


legally inconsistent verdict. See veRDICT. 
legally liable. See LiaBie. 
legally protected interest. See INTEREST (2). 


legally sufficient consideration. See sufficient consider- 
ation under CONSIDERATION (. 


legal malice. See implied malice under MALICE. 


legal malpractice. See MALPRACTICE. 


legal man. See LEGALIS HOMO. 
legal maxim. See Maxim. 


legal memory. The ‘period during which a | right 
7 mary can be determined or established. © Tra- 
itionally, common-law | memory began in the 
year 1189, but in 1540 i ecaine a readily 1 moving 
period of 60 years. Cf. TIME IMMEMORIAL (1). 


“Because of the importance to feuda! tandhotders of seisin 
pal Ro fiona oh AL ver ipa deste has been 
called ‘the most solemn of all actions.’ Ni eless, it was 


belleved that the time within which such a cdmplainant 
would be allowed to prove an ancestor to have been seised 
of the estate In question must be limited. At first this was 
done by selecting an arbitrary date In the past, before which 
ba map dip ppsry Phare aL A ogee pete 1, 
1135 (the death of Henry f); In 1236 It was 

statute to Dec. 19, 1154 ed coronation of Her.ry {1}; and In 
Richard |. 


was set as 


legal mind. The intellect, legal capacities, and atti- 
tudes of a well-trained lawyer — often used as a 
personified ie <although this distinction occurs 
naturally to the legal mind, it is too technical to be 
satisfactory>. 
legal monopoly. See MONOPOLY. 
legal moralism. The theory that a government or 
legal system may prohibit conduct that is considered 
immoral. 
legal mortgage. See MORTGAGE. 
legal name. See NAME. ; os 
legal negligence. See negligence per se inder NEGLI- 
GENCE. 
legal newspaper. See NEWSPAPER. 
legal notice. See NOTICE. 
legal officer. See OFFICER (2). 
legal opinion. See Opinion (2). 


legal order. 1. Traditionally, a set of regulations gov- 
erning a society and those responsible for enforcing 
them. 2. Modernly, such regulations and officials 
plus the processes involved in creating, interpreting, 
and applying the regulations. 


legal owner. See OWNER. 
legal parent. See PARENT (1). - 


915 


legal paternalism. The theory that a government or 
legal system is justified in controlling the individual 
and private affairs of citizens. @ This theory is often 
associated with legal positivists. See PATERNAIISM; LE- 
GAL. POSTTIVISM. 


legal person. See artificial person under PERSON (3). 
legal personality. See rERSONALITY. 
legal-personal representative. See REPRESENTATIVE. 


legal philosophy. See general jurisprudence (2) under 
JURISPRUDENCE. 


legal pneumoconiosis. See pNEUMOCONIOSIS. 
legal portion. See LEGITIME. 


legal positivism, n. The theory that legal rules are 
said ony because they are enacted by an existing 
political authority or accepted as binding in a given 
society, not because they are grounded in morality 
or in natural law. @ Legal positivism has been es- 
poused by such scholars as H.L.A. Hart. See posrrive 
Law. Cf. LoGIcaL posrrivism. — legal positivist, n. 
“(ijt will be hetpful to offer some comparisons between 
legal positivism and its counterpart In science. Scientific 
positivism condemns any inquiry projecting Itself beyond 
observable phenomena; it abjures metaphysics, it re- 
nounces In advance any explanation in terms of ultimate 
causes. Its poeen of research is to chart the regularities 
discemible phenomena of nature at the point where 
rag | become open to human observation, without asking — 
as it were — how they got there. In the setting of limits to 
Inquiry there is an obvious parallel between scientific and 
legal positivism. Tha tegal positivist concentrates his atten- 
tion on law at the point where it emerges from the institu- 
tional processes that oust it into being. It is the finally 
made law itself that fumishes the subject of his Inquiries. 
How tt was made and what directions of human effort went 
Into its creation are for him inetevancles.” Lon L. Fuller, 
- Anatomy of the Law 177 -78 (1968). 
legal possessor. See possessor. 
legal practice. See PRACTICE OF LAW. 
legal practitioner. 1. A lawyer. 2. In the traditional 
English system, a meinber of one of the recognized 
branches of practice. 
“Lega! practitioners may be either ters, special plead- 
ers not at the bar, led conv irs; or solicitors. The 
three latter may recover thelr fees, but the first may not, 
ther belng deemed of a voluntary nature, their 
fees mereiy.tn the light of ponesery Payment: and It follows 
from this, no action fles against them for negligence or 
unskilfulness.” John Indermaur, Principles of the Corian 
Law 169 (Edmund H. Bennett ed., 1st Am. ed. 1878). 
legal prejudice. See preyupice. 


legal presumption. See presumption of law under pre- 
SUMPTION. , 

legal proceeding. Any proceeding authorized by law 
and instituted in a court or tribunal to acquire a 
right or to enforce a remedy. 


legal process. See process. 
legal question. See QUESTION OF LAW. 
legal rate. See INTEREST RATE. 


} realism, n. The theory that law is based, not on 
ormal rules or principles, but instead on judicial 
decisions that should derive from social interests and 
publ ‘palicy. ® American legal realism — which 
ourished in the early 20th century — was espoused 
by such scholars as John Chipman Gray, Oliver 


legal theory 


Wendell Holmes, and Karl Llewellyn. Cf. Lecat, ror 
MALISM. — legal realist, n. 


legal regime. See REGIME. 


legal relation. he connection in law between one 
person or entity and another; VINCULUM JURIS. 


legal remedy. See REMEDY. 


legal representative. 1. Sec personal representative un- 
er REPRESENTATIVE. 2. See lawful representative under 
REPRESENTATIVE. 


legal rescission. See RESCISSION. 


legal research. 1. The finding and assembling of 
authorities that bear on a question of law. 2. The 
field of study concerned with the effective marshal- 
ing of authorities that bear on a question of law. 


legal reserve. See RESERVE. 

legal residence. See DOMICILE (2). 
legal right. See ricHT. 

legal ruling. See RuL.ING. 


legal science. The field of study that, as one of the 
social sciences, deals with the institutions and princi- 
ples that particular societies have developed (1) for 
defining the claims and liabilities of persons against 
one another in various circumstances, and (2) for 
peaceably resolving disputes and controversies in 
accordance with principles accepted as fair and right 
in the particular community at a given time. 


legal secretary. An employee in a law office whose 
responsibilities include typing legal documents and 
correspondence, keeping records ard files, and per- 
forming other duties supporcive of the employer's 
law practice. @ Legal secretaries are usu. more highl 
skilled, and therefore more highly compensated, 
than secretaries in general business. 


legal seisin. See seisin in law under SEISIN. 


legal separation. 1, SEPARATION (1). 2. SEPARATION (2). 3. 
See divorce a mensa et thoro under DIVORCE. 


Legal Services Corporation. A nonprofit federal cor- 
poration that provides financial aid in civil cases to 
those who cannot afford legal assistance shen ae 
grants to legul-aid and other organizations and by 
contracting with individuals, firms, corporations, 
and organizations to provide |! services. @ The 
agency was created by the Legal Services Corpora- 
tion Act of 1974. 42 USCA § 2996. [Cases: Corpora- 
tions 2377.5. C.].S. Corporations §§ 568-571.] 


legal servitude. See serviTune (2). 

legal signature. See SIGNATURE. 

legal subdivision. See suBDIVISION. 

legal subrogation. See suBROGATION, 

legal succession. 1. SUCCESSION (2). 2. DESCENT. 


legal tender. The money (bills and coins) approved in 
a country for the payment of debts, the purchase of 
goods, and other exchanges for value. See TENDER (6). 
{Cases: United States 34. C.J.S. United States 
§§ 162-163.) 


legal theory. 1. See general jurisprudence under JuRts- 
PRUDENCE. 2. The principle under which a. litigant 


legal title 


proceeds, or on which a litigant bases its claims or 
defenses in a case. 


legal title. See TITLE (2). 
legal tutorship. See TUToRsHiIP. 


legal-unities doctrine. Hist. The common-law rule 
that a wife had no separate existence from her 
husband. — Also termed doctrine of legal unities; 
unities doctrine of marriage. See MARRIED WOMEN'S PROP. 
ERTY ACTS; SPOUSAL-UNITY DOCTRINE. 


legal usufruct. See UsUFRUCT. 
legal value. See BENEFIT (2). 

legal vote. See VoTE (1). 

legal voter. See VOTER (2). 

legal willfulness. See WILLFULNESsS. 


Wri Institute. A nonprofit corporation 
founded in 1984 to promote the exchange of infor- 
mation and ideas about the teaching of legal writing. 
© It is composed mainly of legal-writing teachers at 
American law schools. Like its sister organization, 
the Association of Legal Writing Directors, it seeks to 
improve the teaching of legal writing through re- 
search and scholarship, a biennial conference, an 

. annual survey of legal-writing programs, an active 
listserv, and publications that include a journal 
called Legal Writing. — Abbr. LWI. 


legal wrong. See wRONG. 
legantine. See LEGATINE. 


legare (le-gair-ee), vb. [Latin] Roman law. To bequeath 
one or more specified items to some person other 
than an heir, or to make such a bequest to an heir in 
advance of the estate's division between the heirs. 


legatarius (leg-e-tair-ee-os), n. [Latin] 1. Romun law. 

The person to whom property is bequeathed; the 

named recipient of a legatum; LecaTEE. 2. Hist. A 

legate; a messenger or envoy. See tecate. Pl. legata- 
3. 


legatary (leg-a-ter-ee), n. Archaic. See LEGATEE. 

legate (leg-it), n. [fr. Latin gare “to send as an 
Savoy" 1. Roman law. An official who undertakes a 
special mission for the emperor, or-an official or 
body such as a municipality: 2. Roman law. A person 
deputed to assist or act for the emperor, a governor, 
or a general in a.military or administrative activity. 
8. A papal representative who may or may not have 
both diplomatic and ecclesiastical status; a diplomatic 
agent of the Vatican. Cf. NUNCIO (1); INTERNUNCIO (3). 


legate a latere (ay lat-a-ree). See legatus a latere 
under LEeGaTus. 
legate missus (mis-0s). See legatus missus under Lé- 
GATUS. 
legate natus (nay-tas). See legatus natus under LEGa- 
Tus. 
4. A representative of a state or the highest authori- 
ty in a state; an ambassador; a person commissioned 
to represent a country in a foreign country. — Also 
termed legatus. — legatine, adj. 
legate (le-gayt), vb. To give or leave as a legacy; to 
make a testamentary gift of (property); BEQUEATH. 
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legatee (leg-o-tee). 1. One who is named in a will to 
take personal property; one who has received a 
legacy or bequest. (Cases: Wills @=492-520. C.].S. 
Wills §§ 902-966.] 2. Loosely, one to whom a devise 
of real property is given. — Also termed (archaically) 
legatary. Cf. DEVISEE. : 
general legatee. A person whose bequest is of a 
specified quantity to be paid out of the estate's 
personal assets. 
residuary legatee (ri-zij-oo-er-ee). A person desig- 
nated to receive the residue of a decedent's estate. 
See residuary estate under Estate (3). (Cases: Wills 
586. C.J.S. Wills §§ 1176-1179, 1184.] 


ee e. The recipient, under a will, of 
esignated property that is transferred by the 
owner's death. [Cases: Wills €°753, 754. CJ.S. 
Wills §§ 1662, 1666-1677, 1679-1683.) 
- untversal legatee. A residuary legatee that ‘receives 
the entire residuary estate. 
as ores (leg-e-tin or -tin), adj. Of or relating to a 
legate. — termed (erroneously) legantine. 


legatine constitution. Hist. Eccles. law. A code of eccle- 
stastical laws issued with the authority of a papal 
legate, such as those enacted in English national 
synods in 1220 and 1268. 

legatine court. See court. 

legation (le-gay-shan). Int'l law. 1. The act or practice 
of sending a diplomat to another country; a diplo- 
matic mission. 2. A body of diplomats sent to a 
foreign country and headed by an envoy extraordi- 
nary or a minister plenipotentiary. 3. The official 
residence of a diplomatic minister in a foreign coun- 
ury. Cf. eMpassy. 


legator (lo-gay-ter or leg-a-tor), n. Rare. One who 
bequeaths a legacy; TESTATOR. 

legatory (leg-e-tor-ee), n. Hist. The one-third portion 
of a freeman’s estate ‘in land that he could dispose of 
by will. © The other two portions of the estate were 
subject to claims of the wife and children. 


legatum (la-gay-tam), n. [Latin fr. legare “to bequeath”) 
1. Roman law. A special -bequest; a gift left by a 
deceased person to be paid from the estate by the 
heir. @ Unlike an heir, a legatee acquired a benefit 
and no duties attached. 2. Hist. A legacy. or bequest 
to the church, esp. for tithes not paid while the 
donor lived. See MORTUARY (3). 


legatum debiti og cedar deb-9-t:). [Latin “legacy 
of debt"] Roman law. A legacy to the decedent's 
creditor of what the decedent owes. @ This type of 
“legacy ‘was void unless it bettered the creditor's 
position in some way, as by removing a valid 
defense that the debtor had to the creditor's claim. 


legatum dotis (la-gay-tem doh-tis). [Latin] Roman 
lau. A legacy of dowry. © A husband might be- 
sara a dowry back to his wife, the result being 
that the husband's heirs were not entitled to retain 
the usual deductions for children, and the widow 
could receive her dowry immediately. 

legatum generis (lo-gay-tem jen-e-ris). (Latin “lega- 
cy of a genus”] Roman law. A legacy of a subject of 
a general class; a legacy of a kind of thing, rather 


, 
: 
: 
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than a specifically named item. @ For example, the 
testator might make a gift of a horse without 
specifically naming which one of ten horses in the 
estate. 
“Legatum generis .... Normally the testator set in his 
testament who had to make the choice from among the 
things of ths samc kind (slaves, horses) belonging to the 
estate: the helr, the legatee or a third person. The jurists did 
not agree about the solution {when] ... the testator did not 
entitie.any person to make the selection. Apparently the 
tules varied according to the form In which a legacy 
(legatum) was teft. The Justinian law favored the cholce by 
the legates.” Adolf Berger, Encyclopedic Dictionary of Ro- 
man Law 540 (1853). 
legatum liberationis (la-gay-tam lib-e-ray-shee-oh- 
nis). [Latin “legacy of a discharge”) Roman law. A 
legacy by.which a testator released the indebted 
legatee from a debt. — Also termed liberatio legata 
(lib-a-ray-shee-oh la-gay-ta). 
legatum nominis (la-gay-tam nahm-e-nis). [Latin 
“legacy of a name”) Roman law. A legacy by which 
a testator willed to the legatee a debt owed to the 
testator from a third party. ® The heir was obliged 
to hand over the relevant documents and cede any 
rights of action on them. - 


legatum optionis (la-gay-tam op-shee-oh-nis). [Lat- 
in A sol of an option"] Roman law. A legacy of 
one of several items that the designated beneficia- 
ry chooses from the testatoi's estate. © Originally, 
if the as aes died after the testator but before 
op e selection, the legacy failed. Justinian 
later changed the law to make selection by the 
os representative under these circumstances 
valid. 


legatum peculii (le-gay-tam pi-kyoo-lee-t). [Latin] 
Roman law. A legacy of a peculium to a free person 
or to a manumitted slave; a legacy of a slave's 
peculium with or without the slave. See pecutium. 

alum  rmicega (la-gay-tam kwon-ti-tay-tis). 
[Latin “a legacy of quantity"] Roman law. A general 
jeeacy of a certain amount, such as a legacy of two 

orses. 


legatum rei alienae (la-gay-tom réé-1 ay-lee-ee-nee 
or al-ee-). [Latin “a legacy of something belonging 
to another"]Roman law. A legacy of an item that 
belongs to a third party. ® The heir was obliged to 
purchase the-item from the third party, if that was 

ossible, and give it to the legatee or otherwise pay 
its value to the legatee. 


legatum universitatis (le-gay-tam yoo-ni-var-so-tay- 
tis). (Latin “a universal legacy”) Hist. A legacy of 
the testator's entire estate. 


legatus (la-gay-tas), n. A legate. Pl. legati (le-gay-tt). 
See 1EGATE. 


legatus a latere (ay lat-a-ree). [Latin “legate from 
the (Pope's) side") A Papal legate (esp. a cardinal) 
appointed for a special diplomatic mission and not 
as a permanent representative. ® This is a type of 
legatus missus. — Also termed legate a latere. Cf. NuN- 
clo. 


legatus datus (day-tes). See legatus missus. 

legatus missus (mis-es). (Latin “legate sent”] A 
legate sent on a special mission. — Also termed 
legate missus; legatus datus (day-tas). 


leges Edwardi Confessoris 


legatus natus (nay-tes). [Latin “legate born”] A 
bishop or archbishop who claims to be a legate by 
virtue of office in an important see, such as Can- 
terbury. — Also termed legale natus. 


legem amittere (lee-jam a-mit-a-ree), vb. [Latin “to lose 
one's law"] Hist. To lose the privilege of taking an 
oath, usu. because of a criminal conviction. 


legem facere fee om fay-se-ree), vb. [Law Latin) Hist. 
To make an oath; to wage law. 


legem ferre (lee-jam fer-ee), vb. [Latin “to carry the 
proposal"] Roman law. 1. To propose a law to the 
popular assembly. 2. To enact a law. 


legem habere (lee-jam he-beer-ee), vb. [Latin] Hist. To 
able to testify under oath. @ In England, witnesses 
with criminal convictions were unable to testify until 
the 19th century, by the Evidence Act of 1843 (6 & 7 
Vict., ch. 85). 
sb jubere (lee-jam ja-beer-ee), vb. [Latin] Roman 
w. To pass a proposed law. 
legem ponere erm | ay setae ub, [Latin] Hist. 1. 
To propound a law. 2. To pay in cash. 
legem sciscere (lee-jam sis-a-ree), vb. [Latin] Roman 
w. (OF the people) to consent to a proposed law. 
legem vadiare (lee-jam vad-ee-air-ee), vb. [Latin] Hist. 
To wage law; to offer to make a sworn defense to an 
action for debt, accompanied by 11 neighbors as 
character witnesses. See COMPURGATION. 


legenita. See LAIRWITE. 
leger, n. Archaic. See LEDGER (2). 
legerwite. See LAIRWITE. 
leges (lee-ieez), n. pl. [Latin] 1. Lex. 2. LEGES PUBLICAE. 
leges Angliae (lee-jeez ang-glee-ee). [Latin] Hist. The 
jaws of England, as distinguished from the civil law 
and other legal systems. , 
leges barbarorum (lee-jeez_bahr-ba-ror-am). [Latin 
‘laws of the barbarians”) Hist. The customary laws of 
medieval European law; esp., the customary laws of 
Germanic wibes during the Middle Ages. @ These 
include the lex romana Visigothorum; the lex Burgundio- 
num, and the lex Salica. — Also termed folk laws. See 
SALIG LAW. 
“ of the ring Germanic tribes ht to stat 
their tw tribal castoms. in wing. Several of those. 60- 
called codes or 


. most famous is a Fran’ 
, which probably dates from the second hal! of th 
teat i" J.V. Windeyer, Lectures on Lega! History 1 
leges centuriatae. See LEX CENTURIATA. 
leges curiatae. See LEX CURIATA. 
leges de imperio. See LEGES IMPERII. 


leges Edwardi Confessoris (lee-jeez ed-wahr-di kon-fa- 
sor-is), n. [Latin “Laws of Edward the Confessor”) 
Hist. A legal treatise written between 1130 and 1135, 
of dubious authority, compiling English law as it 
stood at the end of the reign of Henry I. 
“(W]e have a book [/eges Edward! ] written In 


Confessoris 
* Latin which to give us the law of 
Be Iwas bined wy tie Conqienes brane ‘oui yoat or ite 


leges et consuetudines regni 


relgn ures representing the various ! 
oe tea ork of Obed ona rte hy heat 
has about It something of the political pamphlet and Is 
adomed with pious legends. The , pe a secular 
er Of Frenet pasctage, sates it tie Busrect of (Ue 
churches, and, it Is to be feared, tells Hes for them.” 1 
Frederick Pollock & Frederic W. Maitland, The History of 
Engtish Lew Bofore the Tima of Edward 1 103 (2d ed. 1898). 
leges et consuetudines regni (lee-jeez et kon-swa-t[y]oo- 
de-neez reg-ni), 2. [Latin “laws and customs of the 
kingdom"] Hist. The common law. @ This was the 
accepted term for the common law since at least the 
late 12th century. 
leges Henrici (lee-jeez hen-rt-st), n. [Latin] Hist. A book 
anonymously written between 1114 and 1118 con- 
taining Angio-Saxon and Norman law. ® The book 
lends insight to the period before the full develop- 
ment of Norman law in England. — Also termed 
leges Henrici Primi. 
“Closely connected with the Quacripartitus is a far more 
book, the so-called Henrici. tt seems to 


the name which has unfortunately been given 
In modem clay whole book), and then the evagee 


ne? eee attempt to state the 
England. At first sight the outcome seems to be a mera 
Jumble of tragm -... But the el 

the book, the more thoroughly convinced we shall be that 
its has undertaken a ‘serious task In a serious spirit; 
pe mente i ee een ee ae an “4 
Frederick Pollock & Frederic W. M 


aitland, The History of 
English Law Before the Time of Edward 1 $9 (2d ed. 1888). 


leges imperii (lee-jeez im-peer-ee-1). [Latin] Roman law. 
Laws conferring lawmaking and other powers on the 
emperor. — Also termed leges de imperio. 
leges Juliae (lee-jeez joo-lee-ee). See lex Julia judiciorum 
publicorum under LEX JULIA. 
leges non scriptae (lee-jeez non skrip-tee). [Latin] Hist. 
Unwritten or customary laws, includiug ancient acts 
of Parliament. Cf. LEGES SCRIPTAE. 
leges publicae (lee-jeez pab-lo-see). [Latin] Roman law. 
tatutes by the vote of the Roman people in 
popular assemblies. © Most leges publicae were of 
temporary bse: interest but some, such as the lex 
Agutlia or the lex Falcidia, had a long life. — Often 
shortened to leges. Be 
leges regiae (lee-jeez ci (Latin] Roman law. 
Fragments of custo w relating mostly to reli- 
sing rites and traditionally attributed to Roman 
ngs. : 


leges sacratae (lee-jeez so-kray-tee). [Latin] Roman law. 
ws whose violation was peeing by devoting the 

offender to the infernal gods. 

leges scriptae (lee-jeez skrip-tee), n. [Latin] Hist. Writ- 
ten laws; esp., statutory laws or acts of Parliament 
that are reduced to writing before becoming bind- 
ing. Cf. LEGES NON SCRIPTAE. 

leges sub graviori lege (lee-jeez sab grav-ee-or-1 lee- 
jee). [Latin] Laws under a weightier law. 

leges tabellariae (\ee-jeez tab-o-lair-ee-ee). [Latin] Ro- 
man law. Laws that regulated voting by ballot. 

leges tributae (lee-jeez tri-byoo-tee). [Latin] Roman law. 
Laws passed in the comitia tributa. See comitia tributa 
under COMITIA. 
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ae it solutus (lee-ja-bas sa-loo-tas), adj. [Latin “re- 
eased from the laws”] Roman law. (Of the emperor 
or other designated person) not bound by the law. 


legiosus (lee-jee-oh-sas), adj. [Law Latin] Hist. Litigious. 


“re actio (lee-jis ak-shee-oh). Roman law. A legal or 

wful action; an action at law requiring the use of a 
fixed form of words. @ These actions were abolished 
by the leges Juliae. — Also termed actio legis. Pl. legis 
actiones (lee-jis ak-shee-oh-neez). 


legis actio sacramento. See SACRAMENTO. 


legislate, vb. 1. To make or enact laws <the role of 

our lawmakers is to legislate, not to adjudicate>. 2. 

To bring (something) into or out of existence by 

making laws; to attempt to control (something) by 

legislation <virtually every attempt to legislate mo- 
ity has failed>. 


legislation. 1. The process of making or enacting a 
positive law in written form, according to some type 
of formal procedure, by a branch of government 
constituted to perform this process. — Also termed 
ee statute-making. 2. The law so enacted. 3. 
The whole body of enacted laws. 

ancillary legislation. Logislation that is auxiliary to 
principal legislation. 


cia ictency legislation. 1. Legislation enacted to 
provide revenue to cover a budget deficiency. 2. 
Legislation cnacted to limit the rights of secured 
creditors to recover in excess of the security. — 


Also termed (in sense 2) antideficiency statute. 
class legislation. See local and special legislation. 


general legislation. Legislation that applies to the 
community at large. [Cases: Statutes €68. C.].S. 
Statutes §§ 154-161.) 


judicial legislation. The making of new legal rules 
y judges; JUDGE-MADE LAW (2). 
“ been said to be ‘mer ncernaer Ps spl 
udictal fegistation, and it rust be admitted to do so Is 
, language. There is no 


are not bound by a statute or indistinguishable precedent, 
tha judges’ power to Innovate Is [Imited by what they cannot 
consid: by what they must consider. They 


local and special legislation. Legislation that affects 
only a specific geographic area or a particular class 
of persons. @ Such legislation is unconstitutional if 
it arbitrarily or capriciously distinguishes between 
members of the same class. — Also termed class 
legislation. (Cases: Statutes 76-104. C.J.S. Statutes 
§§ 148-149, 151-155, 159, 162-201.] 


pork-barrel legislation. Legislation that favors a 
particular local district by allocating funds or re- 
sources to projects (such as constructing a highway 
or a post office) of economic value to the district 
and of political advantage to the district's legisla- 
tor. 

subordinate legislation. 1. Legislation that derives 


from any authority other than the sovereign pow- 
er in a state and that therefore depends for its 
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continued existence and validity on some superior 
or supreme authority. 2. REGULATION (@). 


supreme legislation. Legislation that derives direct- 
ly from the supreme or sovereign power in a state 
and is therefore incapable of heing repealed, an- 
nulled, or controlled by any other legislative au- 
thority. 


4. A proposed law being considered by a legislature 
<gun-control legislation was debated in the 
House>. 5. The field of study concentrating on 
statutes. 


legislative, adj. Of or relating to lawmaking or to the 
power to enact laws. 


legislative apportionment. See APPORTIONMENT (3). 
legislative assembly. See LEGISLATURE. 


legislative branch. The branch of government respon- 
sible for enacting laws; LecisiaTuRE. Cf. &xecuTIVE 
BRANGH; JUDICIAL. BRANCH. 


legislative committee. See COMMITTEE. 


legislative council. 1. A state agency that studies 
egislative problems and plans Teaulative strategy 
between regular legislative sessions. 2. In some En- 
glish-speaking jurisdictions, the upper house of a 
legislature (corresponding to an American senate). 3. 
In some English-speaking jurisdictions, the lower 
house of a legislature (corresponding to an Ameri- 
can House of Representatives). 


legislative counsel. A person or group charged with 
helping legislators fulfill their legislative duties, as by 
performing research, drafting bills, and the like. 


legislative court. See court. 
legislative day. See vay. 
legislative district. See pisTRicT. 


legislative districting. The process of dividing a state 
into territorial districts to be represented in the scate 
or federal legislature. See appORTIONMENT (8); REAPPOR- 
TIONMENT;, GERRYMANDERING. C&L. MALAPPORTIONMENT. 
[Cases: States 27. C.J.S. States $§.*62-78.] 


legislative divorce. See DIVORCE. 


legislative-equivalency doctrine. The rule that a law 
should be amended or repealed only by the same 
procedures that were used to enact it. [Cases: Stat- 
utes ©7129, 149. C.J.S. Statutes §§ 143-144, 243, 
246, 250, 276-278.] 


legislative fact. See Facr. 


legislative function. 1. The duty to determine legisla- 
tive policy. 2. The duty to form and determine 
future rights and duties. See LEGISLATIVE POWER. 


legislative history. The background and events fead- 
ing to the enactment of a statute, including hearings, 
committee reports, and floor debates. @ Legislative 
history is sometimes recorded so that it can later be 
used to aid in interpreting the statute. [Cases: Stat- 
utes €=217.2-217.4. C.J.S. Statutes §§ 340-341.] 


legislative immunity. See IMMUNITY (D. 


legislative intent. The design or plan that the legisla- 
‘ ture had at the time of enacting a statute. — Also 
termed intention of the legislature; intent of the legisla- 


legisperitus 


ture; congressional intent; parliamentary intent. (Cases: 
Statutes €181(1). C.J.S. Slatutes § 315.) 
“The intention of the legislature Is a common but very 
slippery phrase, which, popularly understood, may signify 
anything from intention embodied (n positive enactment to 
speculative opinion as to what the legislature probably 
would have meant, although there has been an omission to 
enact it. In a court of law or equity, what the legislature 
Intended to be done or not to be done can only be 
legitimately ascertained from that which it has chosen to 
enact, elther In express words or by reasonable and neces- 
sary ies ype Safoman v. Saloman & Co., [1897] AC. 
22, at 38 (as quoted in Rupert Cross, Statutory Interpretation 
36-37 (1976)). 
dormant legislative intent. The intent that the legis- 
lature would have had if a given ambiguity, incon- 
sistency, or omission had been called to the legisla- 
tors’ minds. — Sometimes shortened to dormant 
intent. — Also termed laten! intent, latert tmtention. 


legislative investigation. A formal inquiry conducted 
by a legislative body incident to its legislative author- 
ity. @ A legislature has many of the same powers as a 
court to support a legislative inquiry, including the 
power to subpoena and cross-examine a witness and 
to hold a witness in contempt. [Cases: United States 
23. C.J.S. United States § 39.) 


legislative jurisdiction. See JURISDICTION. 
legislative law. See STATUTORY LAW. 
legislative officer. See OFFICER (D. 


legislative power. Constitutional law. The power to 
make laws and to alter them; a legislative body's 
exclusive authority to make, amend, and repeal laws. 
@ Under federal law, this power is vested in Con- 
gress, consisting of the House of Representatives and 
the Senate. A legislative body may delegate a portion 
of its lavmaking authority to agencies within the 
executive branch for purposes of rulemaking and 
regulation. But a legislative body may not delegate 
its authority to the judicial branch, and the judicial. 
branch may not encroach on legislative duties. 
[Cases: Constitutional Law 650-66. C.J.S. Constitu- 
fional Law §§ 54, 58-59, 111-168.] 


legislative privilege. See PRIVILEGE (1). 


legislative rule. An administrative rule crewed by an — 
agency's exercise of delegated quasi-legislative au- 
thority. @ A legislative rule has the force of law. — 
Also termed substantive rule. Cf INTERPRETATIVE RULE. 
[Cases: Administrative Law and Procedure €382.1.] 


legislative veto. See vETO. 


legislator, n. One who makes laws within a given 
jurisdiction; a member of a legislative body. — Also 
termed faumaker. — legislatorial (lej-is-la-tor-ee-al), 
adj. 


legislature. The branch of government responsible for 
making statutory laws. © The federal government 
and most states have bicameral legislatures, usu. 
consisting of a house of representatives and a sen- 
ate. — Also termed legislative assembly. CL. EXECUTIVE 
ay; juntciary a). (Cases: States €=24. CJ.S. States 
§§ 40-41.] 


legisperitus (lee-jis-per-o-tas), x. [Law Latin] Hist. A 
lawyer or advacate; one skilled in the law. Cf. juris- 
PERITUS. 


legisprudence 


ss rar (lee-jis-proo-dants). The systematic 

analysis of statutes within the framework of jurispru- 
dential philosophies about the role and nature of 
law. * 


legist (lee-jist). 1. One learned or skilled in the law; a 
lawyer. 2. jurist. — Formerly also termed legister. 


legitim. Srots law. The right of any surviving lawful 
issue to share in the movable estate of the father. ¢ 
The legitim comprised one-third of the estate if 
there was a surviving spouse, or one-half other- 
wise. — Also termed the bairn's part. Cf. LeGrTiMe. 


legitimacy. 1. Lawfulness. 2. The status of a person 
who is born within a lawful marriage or who ac- 
quires that status by later action of the parents; legal 
kinship between a child and its parent or parents. 
Cf. wat]arriacy. (Cases: Children Out-of-Wedlock 
@1. C.J.S. Children Out-of-Wedlock §§ 2-11.] 
“In this age of equality, tha question might fairly be asked 
whether “a discussion of child su should even be 
concemed about ‘tegi and ‘illegitimacy.’ The answer 
ts ‘yes,’ for several reasons. Most rules regarding child 
Support wore fashioned at a lime when lege was the 
recondition to full support entitlement an illegitimate 
amity had only limited legal consequences. True, .S. 
Supreme Court doctrine, distinctions between ‘legitimate’ 
and ‘illegitimate’ children should no longer be maintainable, 


state not yet been adapted to this 

view. Distinctions on the basis of , however un- 

ional, continue to be made.” , Child 
Support in America 103 (1981). 


legitimacy presumption. See PRESUMPTION OF PATERNI- 
Ty. 


legitima gubernatio (le-jit-a-ma_g[{y]oo-bor-nay-shee- 
oh). (Latin “lawful governinent”] See RECTA GUBERNA. 
TIO. 

legitima potestas (la-jit-a-ma pa-tes-tas or -tas). [Latin] 
Scots law. The lawful power, esp. to dispose of one’s 
property. Cf. 1.1kGE POUSTIE. 


legitima remedia (la-jit-o-ma ri-mee-dee-a). [Law Latin] 
Scots law. Lawful remedies. 


legitima successio (le-jit-e-ma sok-ses-ee-oh). [Latin] 
Scots law. Legal succession. 

legitimate (le-jit-o-mat), adj. 1. Complying with the 
law; lawful <a legitimate business>. 2. Genuine; 
valid <a legitimate complaint>. 3. Born of legally 
married parents <a legitimate child>. (Cases: Chil- 
dren Out-of-Wedlock @1. C.J.S. Children Out-of- 
Wedlock §§ 2-11.) 

legitimate child. See crip. 

legitimate heir. See HEIR (1). 

legitimate portion. See LEGITIME. 

legitimation, n. 1. The act of making something law- 
ul; authorization. 2. The act or process of authorita- 
tively declaring a person legitimate, esp. a child 
whose parentage has been unclear. [Cases: Children 
Out-of-Wedlock €8. C.J.S. Children Out-of-Wedlock 
§ 23.] 3. Hist. Proof of a person’s identity and of 
legal permission to reside in a certain place or 
engage in a certain occupation. Cf. aAvorrion (1). — 
legitimate (le-jit-o-mayt), vb. 

legitimatio per subsequens matrimonium (lo-jit-e-may- 
shee-oh per seb-see-kwenz ma-tra-moh-nee-em), n. 
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[Latin] The legitimation of a child born outside 
wedlock by the later marriage of the parents. 


legitime (lej-a-tim), ». Civil law. The part of a testa- 
tor's property that his or her children (and occasion- 
ally other heirs) are legally entitled to regardless of 
the will's terms. La. Civ. Code art. 1494. @ The 
legitime cannot be denied the children without legal 
cause. In Roman law, the amount of the legitime was 
one-fourth of the claimant's share on intestacy. — 
Also spelled (esp. in Scotland) legitim. — Also termed 
legal portion; legitimate portion; forced portion. See forced 
hetr under Heir; (in Scots law) Lecrrim. Cf. PoRTIO LEG- 
rtima. [Cases: Wills 211. C.J.S. Wills §§ 76-87, 381.] 


legitimt heredes (le-jit-o-mi he-ree-deez), n. pl. [Latin] 
Roman law. Heirs on intestacy, as determined by the 
Twelve Tables; specif., the Praetor's second rank of 
claimants to an intestate’s estate, comprising the 
agnates of the Twelve Tables order arid some others, 
such as the decedent's patron. See TWELVE TABLES. 


legitimo modo (ta-jit-o-moh mok-doh). [Latin] Scots law. 
In legal form. 


legitimum deme restitutionis (la-jit-e-mam tem-pas 
res-ti-t[y]oo-shee-oh-nis). [Law Latin “the legal peri- 
od ‘for restitution”) Hist. The time during which a 
claim can be made for restitution. 


legitimus (la-jit-o-mas), adj. (Latin) Roman law. (Of a 
person) legitimate; lawful. 
legit vel non? (lee-jit vel non). [Latin] Eccles. daw. Does 
e read or not? @ This was the formal question 
propounded by a secular court to an ordinary (an 
ecclesiastical official) when an accused person 
claimed exemption from the court’s jurisdiction by 
benefit of clergy. If the ordinary found that the 
accused was entitled to exemption, he responded 
“legit ul clericus,” or, “he reads like a clerk.” See BENE- 
FIT OF CLERGY. 


lego (lee-goh), vb. [Latin] Roman law. | ueath, @ 
This was a common term for designating a legacy in 
a will. 

legocentrism. See LEGAL CENTRALISM. 

lego-literary (lee-goh-lit-ar-er-ee), adj. Rare. Of or re- 
lating to law and literature. See LAW AND LITERATURE. 


legruita. See LarRwITE. ; 6 


leguleian (leg-ya-lee-on), n. Rare. A pettifogging law- 
re — Also termed lepuleius (leg-yoo-lee-as). — legu- 
eian, adj. - 
LEIN. abbr. Law ENFORCEMENT INFORMATION NETWORK. 


leipa (li-pa), n. [Law Latin] Hist. A runaway or fugi- 
lve. 


leirwita. See LAIRWITE. 
Leistungsschutzrecht. [German] NEIGHBORING RIGHT. 


lemon law. 1. A statute designed to protect a consum- 
er who buys a substandard automobile, usu. by 
requiring the manufacturer or dealer either to re- 
place the vehicle or to refund the full purchase 
rice. @ Almost all states have lemon laws in ef- 
ect. — Also termed lemon protection. (Cases: Consum- 
er Protection @9, C.J.S. Credit rting Agencies; 
Consumer Protection §§ 52-55, 64.] 2. By extension, a 
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statute designed to protect a consumer who buys any 
product of inferior quality. — Also termed (in sense 
2) quality-of-products legislation. 


Lemon test. A legal standard for judging the state's 
violation of the Establishment Clause of the First 
Amendment. @ The Lemon test has most often been 
used in school-related cases. It employs a three- 
pronged test to determine the state's action: (1) Does 
the state's action have a religious purpose? (2) Does 
the state’s action have the primary effect of either 
promoting or inhibiting religion? (3) Does the state's 
action create an “excessive entanglement” between 
church and state? Lemon v. Kurtzman, 403 U.S. 602, 
91 S.Ct. 2105 (1971). In recent years, the Court has 
not overturned Lemon but has declined to apply it 
when deciding Establishment Clause cases. 


le mort saisit le vif doctrine (la mor se-zee la veef). 
[French “the dead seizes the living’] The principle 
requiring that there be no gap in the possession of a 
freehold estate in land, so that legal title vests imme- 
diately in the heirs upon the death of the person 
through whom they claim title. @ The doctrine does 
not exclude unknown heirs or heirs absent at the 
date of death. 


lend, vb. 1. To allow the temporary use of (some- 
thing), sometimes in exchange for compensation, on 
condition that the thing or its equivalent be re- 
turned. 2. To provide (money) temporarily on con- 
dition of repayment, usu. with interest. [Cases: Con- 
tracts 194] 


fender. A person or entity from which something (esp. 
money) is borrowed. 


lending right. wach te ‘he power of a copyright 
owner to control the use of copies of the work 
beyond the first sale when that use involves offering 
the copy to the public for temporary use with no 
consideration required. ® Lending rights are recog- 

. nized among members of the European Commis- 
sion. [Cases; Copyrights and Intellectual Property 
38.5. C.J.S. Copyrights and Intellectual Property 
§§ 47, 97.] 


ees? 

lend-lease. A mutually beneficial exchange made he- 

tween friendly parties; esp., an arrangement made 

in 1941, under the Lend-Lease Act, whereby U.S. 

destroyers were lent to Great Britain in exchange for 

Britain’s leasing of land to the United States for 
military bases. — Also termed lease-lend. 


lenient, adj. Tolerant; mild; merciful <lenient sen- 
tence>. 


lenient test. The principle that the attorney-client 
privilege fone le to a document or other commu- 
nication will be waived only by a knowing or inten- 
tional disclosure, and will not usu. be waived by an 
inadvertent disclosure. Cf. stricr Test; HYDRAFLOW 
‘res. (Cases: Witnesses €219(3).] 

lenity (len-a-tee). The quality or condition of being 
lenient; mercy or clemency. See RULE OF LENITY. 

lenity rule. See RULE OF LENITY. 


lenocinium (lee-noh-sin-ee-am), n. [Latin “pandering, 
brothel-keeping”] 1. Roman law. The crime of prosti- 
tuting for gain. 2. Reman & Scots law. A husband's 
scheming in his wife's adultery, as by encouraging 


lesion 


another man to seduce her. @ The wife could assert 
this claim as a defense in a divorce action brought by 
the husband. 


leodes (lee-oh-deez), n. [Law Latin] Hist. 1. A vassal. 2. 
Service to be provided to another. 3. Compensation 
to be paid by one who killed or seriously injured a 
vassal, divided among the sovereign, the vassal's 
lord, and the vassal’s next of kin; wERGILD. 


leonina societas (lee-a-ni-na so-si-a-tas). See sOcrETAS 
LEONINA. 


leonine contract (lee-a-nin). See adhesion contract un- 
der CONTRACT. 


leproso amovende (lep-roh-soh ay-moh-ven-doh), 1. 
{Latin “for removing a leper”} Hist. A writ to remove 
a leper who participated in public gatherings, such 
as church or meetings. 


te roy (lar wah or la roy), n. [Law French] The king. — 
Also spelled le roi. 


le roy le veut (lar wah le voo). [Law French] Hist. The 
king (or the queen) wills it. @ This is the form of the 
ame or queen's approval to a public bill apts by 
Parliament. For a queen, the sentence is la reine le 
veut, 
“If the king consents to a public bill, the clerk usually 
declares, ‘le roy le veut, the king wills it so to he:' If to a 
private bill, ‘soft fat comme il est desiré, be it as it Is 
desired.’ tf the king refuses his assent, it is In the gentle 
gh of ‘le roy s‘avisera, the king will advise upon it.’ 
1 Wiliam Blackstone, Commentaries on the Laws of Eng- 
land 184 (1765). 


le roy remercie ses loyal sujets, accepte leur benevolence, 
et ainsi le veut (lar wah ruu-mair-see say lwi-ahl soo- 
zhay, ak-sept luu[r] bay-nay-voh-lawns, ay an-see la 
vuu). [Law French] Hist. The king thanks his loyal 
subjects, accepts their benevolence, and therefore 
wills it to be so..@ This is a form of the royal assent to 
a bill of supply, authorizing money for public pur- 
poses. For a queen, the sentence was /a reine remercie 
ses loyal sujets .... 


le roy s’avisera (lar wah sa-veez-rah). [Law French] 
The king will advise upon it. © This is a form of the 
refusal of royal assent to a public bill in Parliament 
(not exercised since 1713). It corresponds to the 
judicial phrase curia advisari vull. For a queen, the 
sentence was la reine s‘avisera. See CURIA ADVISARI 
VULT. 


lese majesty (leez maj-as-tee). [Law French “injured 
majesty”] 1. A crime against the state, esp. against 
the ruler. — Also termed laesa majestas; crimen laesae 
majestatis; crimen majestatis. See crimen majestalis under 
GRIMEN; TREASON. 2. An attack on a custom or tradi- 
tional belief. — Also spelled lése-majesté; lése majesty; 
leze majesty. 


lesio enormis. See 1.AESIO ENORMIS. 


lesion (lee-zhan). 1. An injury or wound; esp., an area 
of wounded tissue. 2. Civil law. Loss from another's 
failure to perform a contract; the injury suffered by 
one who did not receive the equivalent value of what 
was bargained for. La. Civ. Code art. 2589. — Also 
sie (in sense 2) déstox. (Cases: Vendor and Pur- 
chaser €°89. C.J.S. Vendor and Purchaser §§ 182, 

184—185.] 3. LAESIO ENORMIS. 


teston beyond molety 


“The concept of iésion, unknown as such to the common 
law, may be defined as a detriment to one of the parties to 
a contract which results from an imbalance or d 


bers were 
tha’ Raht fad chien io be roccenced: cotanen Grime 
8 come to recognized, particu 
and Pothier, But the Revolution, bath because of 
ts emphasis on Individual will and because of economic 
rsa ayant w Roegiot- df stead 


and Ethiopia,” in the Civil Law of 
(Joseph Dainow ed., 1 >. 


lesion beyond moiety. See Lazsto ENORMIS. 
less-developed country. See DEVELOPING COUNTRY. 


lessee (le-see). One who has a possessory interest in 
real or personal property under a lease; TENANT. 
[Cases: Bailment @}; Landlord and Tenant ¢1. 
C.J.S. Bailments §§ 2-13, 15, 19, 22-24, 31; Landlord 
and Tenant §8§ 1, 2(1, 2), 6(1), 7, 202(5).] 


lessee in the ordinary course of business. A ) abd 
that, in faith and without knowledge that the 
lease is in violation of a third party's ownership 
rights, security interest, or leasehold interest, leas- 
es in the ordinary course from a person in the 
business of selling or leasing goods of that kind. 
UCC § 2A-103(0). © The UCC specifically ex- 
cludes pawnbrokers from the definition. 


merchant lessee. A lessee who is a merchant of 
goods similar to those being leased. UCC 
§ 2A-103(t). 


lessee’s interest. The appraised value of leased prop- 
erty from the lessee’s perspective for purposes of 
assignment or sale. @ The value is usu. the proper- 
ty’s market value minus the lessor’s interest. Cf. LEs- 
sor's INTEREST. [Cases: Landlord and Tenant ¢74. 
C.J.S. Landlord and Tenant §§ 30, 53.) 

lesser-evils defense. See DEFENSE. 

lesser included offense. See OFFENSE (1). 

lesser-interest clause. Oil & gas. A provision in an oil- 
and-gas lease allowing the lessee to reduce payments 


proportionately if the lessor turns out to own less 
than 100% of the mineral interest. — Also termed 


proportionate-reduction clause. 
lesser offense. See lesser included offense under OFFENSE 
(1). 


lessor (les-or or le-sor). One who conveys real or 
glee Property by lease; esp., LANDLORD. [Cases: 
ndlord and Tenant €1. C.J.S. Landlord and Ten- 

ant §§ 1, 2(1, 2), 6(1), 7, 202(5).) 


lessor of the plaintiff. Hist. The true party in interest 
rosecuting an action for ejectment. ® At common 
Ww, an ejectment action was theoretically only for 
the recovery of the unexpired term of the lease. 
Conventions of pleadings at the time required the 
true plaintiff to grant a fictitious lease, thereby be- 
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coming a lessor, to an equally fictitious plaintiff in 
whose name the action would be prosecuted. 


lessor’s interest. The present value of the future 
income under a lease, plus the present value of the 
property after the lease expires. Cf. Lesske’s INTEREST. 


let, n. An impediment or obstruction <free to act 
without let or hindrance>. 


let, vb. 1. To allow or permit <the court, refusing to 
issue an injunction, let the nuisance continue>. 2. 
To offer (property) for lease; to rent out <the 
hospital let office space to several doctors>. (Cases: 
Landlord and Tenant @20. C.J.S. Landlord and Ten- 
ant §§ 27, 202(1, 2, 3, 4, 5, 9, 10), 203.] 3. To award 
(a contract), esp. after bids have been submitted 
<the federal agency let the project to the lowest 
bidder>. [Cases: Public Contracts 11. C.J.S. Public 
Administrative Law and Procedure §§ 8-9, 12, 16-17.] 


lethal, adj. Deadly; fatal <a lethal drug>. 


lethal injection. An injection of a deadly substance 
into a prisoner in order to carry out a sentence of 
capital punishment. 


lethal weapon. See deadly weapon under WEAPON. 


letter. 1. A written communication that is usu. en- 
closed in an envelope, sealed, stamped, and deliv- 
ered (esp., an official written communication) <an 
opinion letter>. 2. (usu. pl.) A written instrument 
containing or affirming a grant of some power or 
right <letters testamentary>. (Cases: Executors und 
ministrators 27. C.J.S. Executors and Administra- 
tors § 79.] 3. Strict or literal meaning <the letter of 
the law>. @ This sense is based on the sense of a 
letter of the alphabet. Cf. spirtt oF THE Law. 


letter-book. A merchant's book for holding correspon- 
dence. 


letter contract. See CONTRACT. 


letter missive. 1. Hist. A letter from the king (or 
queen) to the dean and chapter of a cathedral, 
containing the name of the person whom the king 
wants elected as bishop. 2. Hist. After a lawsuit is 
filed against a peer, peeress, or lord of Parliament, a 
request sent to the defendant to appear and answer 
the suit. 3. Civil law. The appellate record sent by a 
lower court to a superior court. — Also termed leuer 

letter of advice. Commercial law. A notice that a draft 
has been sent by the drawer to the drawee. 


letter of advocation. Hist. Scots law. A warrant, issued 
by the Court of Session, discharging an inferior 
court from further proceedings in a matter and 
transferring the action to the issuing superior court. 
@ In a criminal case, the High Court of Justiciary 
could issue a letter to call up a case for review from 
an inferior court. The letter of advocaiion was abol- 
ished in 1868 and replaced by appeal. 


letter of attorney. 1. POWER OF ATTORNEY (1). 2. ATTOR- 
NEY (1). 


letter of attornment. A grantor's letter to a tenant, 
stating that the leased property has been sold and 
directing the tenant to pay rent to the new owner. 
See ATTORNMENT (1). 
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letter of comfort. See COMFORT LETTER. 
letter of comment. See DEFICIENCY LETTER. 
letter of commitment. See COMMITMENT LETTER. 


letter of credence. /nt'l law. A document that accredits 
a diplomat to the government of the country to 
which he or she is sent. — Abbr. LC; L/C. — Also 
termed letters of credence. 


letter of credit. Commercial law. An instrument under 
which the issuer (usu. a bank), at a customer's re- 
quest, agrees to honor a draft or other demand for 
ayment made by a third party (the beneficiary), as 
ong as the draft or demand complies with specified 
conditions, and regardless of whether any underly- 
ing agreement between the customer and the beneli- 
ciary is satisfied. @ Letters of credit are governed by 
Article 5 of the UCC. — ‘Abbr. LC; L/C, — Often 
shortened to credit. — Also termed circular letter of 
credit; circular note; bill of credit. (Cases: Banks and 
’ Banking 7191. C.J.S. Bells and Notes; Letters of Credit 
§§ 341-366, 368-370, 372-376.] 


“There is some confusion over the exact nature of credits. 
They resemble a number of commercial devices that are 
not credits. Often, there Is confusion between letters of 
credit and guaranties, and occasionally between letters of 
credit and (Ines of credit. In the credit transaction Itself, it Is 
(mportant to distinguish the credit from other contracts and 
from the perag cae Generally, the broad credit transaction 
consists of three separate relationships. These include 
those that are (1) between the issuer and the beneficlary; 
(2) between the beneficiary and the account ; and (3) 
between the account party and the issuer. The first is the 
latter-of-credit engagement. The second is usually called 
the underlying contract, and the third ts cailed the applica- 
tion agreement.” John F. Dolan, The Law of Letiers of 
Credit 12.01, at 2-2 (1984). 


“A credit Is an original undertakin: one party issuer) © 
Trancal soot ve 


to substitute his of another (the 
pocorn party), with that eon to be triggered by the 
presentation of a draft or demand for payment and, often, 
mes cor aenceay ee credit Legal a da get of lope 
ns, gene account party seeks the strength 

the Issuer's financial Integrity or re ion so that a third 
party (the benefi of the credit) will give value to the 
account party." fd. 9 2.02, at 2-3. 

“A seller hesitates to give up possession of its goods before 
tt ls pald. But a buyer wishes-to have contro! of the goods 
before ng with its money. To relieve this simpte tension, 
merchants the device known as the ‘letter o! 
credit’ or simply the ‘credit’ or the ‘letter.’ Today, letters of 
credit _{n two broad varieties. The ‘commercial’ letter 
dates back’ at least 700 years. It is a mode of payment In 
the purchase of pee mostly In’ International sates. The 
‘standby’ fetter of credit Is a much more recent mutant. tt 
‘packs up' obi in a myriad of settings. {n the most 
common a bank promises to pay a creditor upon 
docu certification of the appiicant’s default.” 3 
James J. White & Robert S. Summers, Uniform Commerciat 
Code § 26-1, at 105 (4th ed. 1995). 


clean letter of credit. A letter of credit that is 
payable on its presentation. © No document needs 
to be presented along with it. — Also termed 
suicide letter of credit. Cf. documentary letter of credit. 


commercial letter of credit. A letter of credit used 
us a method won tae in a sale of goods (esp. in 
an international transaction), with the buyer being 
the issuer's customer and the seller being the 
beneficiary, so that the seller can obtain payment 
directly. from the issuer instead of from the buyer. 


confirmed letter of credit. A letter of credit that 
directly obligates a financing agency (such as a 


letter of credit 


bank) doing business in the seller's financial mar- 
ket to a contract of sale. UCC § 2-325(3). 


documentary letter of credit. A letter of credit that 
is payable when presented with another docu- 
ment, such as a certificate of title or invoice. — 
Abbr. DL/C. Cf. clean letter of credit. 


export letter of credit. A commercial letter of credit 
issued by a foreign bank, at a foreign buyer's 
request, in favor of a domestic exporter. 


general letter of credit. A letter of credit addressed 
to any and all persons without naming anyone in 
particular. Cf. special letter of credit. 


guaranty letter of credit. See standby letter of credit. 


import letter of credit. A commercial letter of credit 
issued by a domestic bank, at an importer’s re- 
quest, in favor of a foreign seller. 


irrevocable letter of credit (i-rev-a-ka-bal). 1. A 
letter of credit that the issuing bank guarantees 
will not be withdrawn or canceled before the expi- 
ration date. 2. A letter of credit that cannot be 
modified or revoked without the customer's cor.- 
sent. 3. A letter of credit that cannot be modified 
or canceled without the consent of all parties. 


negotiation letter of credit. A letter of credit in 
which the issuer's engagement runs to drawers 
and indorsers under a standard negotiation clause. 
“Letter-of-credit law has long distinguished the straight 
credit from the ig store credit. The engagement of the 
former runs to the eficiary; the engagement of the latter 
tuns to ‘drawers, endorsers, and bona fide holders.’ This 
ie phrase is the traditional negotiation clause. The 
ignificance of it Is that it obviously extends the credit 
engagement to parties other than the person with whom the 
account is doing business.” John F. Dolan, The Law 
of Letters of $8.02{6}, at 8-11 (1984). 
open letter of credit. A letter of credit that can be 
paid on a simple draft without the need for docu- 
mentary title. ‘ 


revocable letter of credit (rev-a-ke-bal). A letter of 
credit in which the issuing bank reserves the right 
to cancel and withdraw from the transaction upon 
appropiate notice. @ The letter cannot be revoked 
if the credit has already been paid by a third pear 
[Cases: Banks and Banking ¢191.10. C.j.S. Bi 
and Notes; Letters of Credit §§ 341-366, 368-370, 
372-376.} 


revolving letter of credit. A letter of credit that self- 
renews i providing for a continuing’ line of credit 
that the beneficiary periodically draws on and the 
bank customer periodically repays. @ A revolving 
letter of credit is used when there will be multiple 
drafts under a single transaction or multiple trans- 
actions under a single credit. — Abbr. RL/C. 


special letter of credit. A letter of credit addressed 
to a particular individual, firm, or corporation. Cf. 
general letter of credit. 


standby letter of credit. A letter of credit used to 
guarantee either a monetary or a nonmunetary 
obligation (such as the performance of construc- 
tion work), whereby the issuing bank agrees to pay 
the beneficiary if the bank customer defaults on its 
obligation. — Abbr. SL/C. — Also termed guaranty 
letter of credit. (Cases: Banks and Banking 


letter of exchange 


191.10. C.J.S. Bills and Notes; Letters of Credit 
§§ 341-366, 368-370, 372-376.) 


straight letter of credit. A letter of credit requiring 
that drafts drawn under it be presented to a 
specified party. 

suicide letter of credit. See clean letter of credit. 


time letter of credit. A letter of credit that is duly 
honored by the issuer accepting drafts drawn un- 
der it. — Also termed acceptance credit; usance credit. 


transferable letter of credit. A letter of credit that 
authorizes the beneficiary to assign the right to 
draw under it. (Cases; Banks and Banking 
191.10. CJ.S. Bills and Notes; Letlers of Credit 
§§ 341-366, 568-370, 372-376.] 


traveler's letter of credit. 1. A letter of credit ad- 
dressed to a correspondent bank, from which one 
can draw credit by identifying oneself us the per- 
son in whose favor the credit is drawn. 2. A letter 
of credit used by a person traveling abroad, by 
which the issuing bank authorizes payment of 
funds to the holder in the local currency by a local 
bank. @ The holder signs a check on the issuing 
bank, ard the local bank forwards it to the issuing 
bank for its credit. . 


letter of exchange. See DRAFT (1). 


letter of intent. A written statement detailing the 
preliminary understanding of parties who plan to 
enter into a contract cr some other agreement; a 
noncommittal writing preliminary to a contract. @ A 
letter of intent is not meant to be binding and does 
not hinder the parties from bargaining with a third 
pay. Businesspeople typically mean not to be 
und by a letter of intent, and courts ordinarily do 
not enforce one; but courts occasionally find that a 
commitment has been made. — Abbr. LOI. — Also 
termed inemorandum of intent; memorandum of under- 
standing; term sheet, commitment letter. Cf. precontyact 
under contrracr. [Cases: Contracts 25. C.J.S. Con- 
tracts § 60.} 


letter of license. English law. An agreement signed by 
all the crediturs of a financially troubled business 
that does the following: (1). grants the debtor more 
time to pay debts, (2) permits the debtor to continue 
business in the hope of overcoming its financial 
distress, and (3) protects the debtor from arrest, 
lawsuit, or other interference while the letter is in 
effect. See ARRANGEMENT WITH CREDITORS. 


letter of recall. 1. A document sent from one nation's 
executive to that of another, summoning a minister 
back to his or her own country. 2. A manufacturer's 
letter to a buyer of a particular product, asking the 
buyer to bring the product back to the dealer for 
repair or replacement. — Also termed recall letter. 


letter of recredentials (ree-kro-den-shelz). A formal 
letter from a host country's diplomatic secretary of 
State to a minister or ambassador who has been 
recalled by his or her own country. @ The letter 
officially accredits the foreign minister back to his or 
her home country. 


letter of request. 1. A document issued by one court 
to a foreign court, .requesting that the foreign court 
(1) take evidence from a specific person within the 
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foreign jurisdiction or serve process on an individual 
or corporation within the foreign jurisdiction and (2) 
return the testimony or proof of service for use in a 
pending case. See Fed. R. Civ. P. 28. -—— Also termed 
eller rogalory (rog-a-tor-ee); 79, letter, requisitory 
letter iota), (Cases. Fe eral Civil” Proce- 
dure @13)2.] 2. An instrument by which an inferior 
court withdraws or waives jurisdiction so that a 
matter can be heard in the court immediately above. 
Pl. letters of request. 


letter of the law. The strictly literal meaning of the 
law, rather than the intention or policy behind it. ~ 
Also termed litera legis. Cf. spirit OF THE Law. [Cases: 
Statutes 6° 183. C.J.S. Statutes § 317.) 


letter of und - An agreement by which a ship- 
owner — to avoid. having creditors seize the ship 
and release it on bond — agrees to post security on 
the ship, and to enter an appearance, acknowledge 
ownership, and pay any final decree entered against 
the vessel whether it is lost or not: @ A letter of 
undertaking is often issued by the shipowner's liabil- 
ity insurer. (Cases: Admiralty 257. C.].S. Admiralty 
§§ 162-168.] 


- “Such informal or extra-legal agreements save court costs 
and the marshal's fees, avoid the annoyance af having the 
well be cheaper 


bond .... In Continental Grain Co. v. 

Unes, Inc., {88 F.2d 240 (Sth Cir. 1959), 

.S. 19, 80 S.Ct 1470 (1960)], Judge Brown 
9 


personne! t 
ready arr gata such letters of undertakings.’ (268 
F.2d at 243.) if, as Judge Brown suggests, the bifold 
Ree ae Ee eee ound ue sate Sos os 3 ene 
re! 


Charles L. Black Ur., The Law of Admiralty § 9-89, at 800-01 
(2d ed. 1975). 


letter rogatory. See LETTER OF REQUEST. 


letter ruling. Tax. A written statement issued by the 
IRS to an inquiring taxpayer, explaining the tax 
‘implications of a particular transaction. — Also 
termed private letter ruling. [Cases: Internal Revenue 
$3049 bie 


letters. Wills & estates. A court order giving official 
authority to a fiduciary to conduct appointed tasks. © 
Examples are letters of administration, letters of 
conservatorship, letters of guardianship, and letters 
testamentary. Unif. Probate Code § 1-201(23). See 
LEITER (2). [Cases: Executors and Administrators 
27, Guardian and Ward @16. C.].S. Executors and 
Administrators § 79.] 

letters ad colligendum bona defuncti (ad kol-a-jen-dam 
boh-na di-fungk-t:), n. (Law Latin] Hist. An authori- 
zation from a judicial officér to an approved person 
to collect and maintain the goods of a person who 
died intestate. @ These letters were issued only if no 
representative or creditor existed to exercise this 
function. 


letters close. See LETTERS SECRET. 
letter security. See restricted security under SECURITY. 


2 eee were oer meena cen, 


925 


letters of absolution. Hist. Letters issued by an abbot 
releasing a member of his order from his vows of 
obedience to that order, thus permitting entry into 
another order. 


letters of administration. A formal document issued 
by a probate court to appoint the administrator of 
an estate. @ Letters of administration originated in 
the Probate of Testaments Act of 1357 (31 Edw. 3, 
ch. 4), which provided that in case of intestacy the 
ordinary (a high-ranking ecclesiastical official within 
a territory) should depute the decedent's closest 
friends to administer the estate; a later statute, the 
Executors Act. of 1529 (21 Hen. 8, ch. 4), authorized 
the ordinary,to grant administration to the surviving 
spouse, to next, of kin, or to both of them jointly. — 
Also termed.administration letters. See ADMINISTRATION. 
Cf. Lerrers TESTAMENTARY. (Cases: Executors and Ad- 
niinistrators €°27. C.J.S. Executors and Administrators 
§ 79.] 


letters of administration c.t.a. Leuers of adminis- 
tration appointing an administrator cum testamento 
annexo (with the will annexed) either because the 
will does not name .an executor or because the 
named executor does not qualify. Sec administration 
cum testamento annexo under ADMINISTRATION. 


letters of administration d.b.n. Letters of adminis- 
tration appointing an administrator de bonis non 
(concerning gocds not yet administered) because 
the named executor failed to complete the estate's 
probate. See administration de bonis non under av- 
MINISTRATION. : 


letters of credence. See LETTER OF CREDENCE. 


letters of guardianship. A court urder appointing a 
guardian to care for the well-being, property, and 
affairs of 2 minor or an incapacitated adult. @ It 
defines the scope of the guardian's rights and duties. 
including the extent of control over the ward's edu- 
cation and medical issues. See Guarviax. [Cases: 
Guardian and Ward @16.] 


letters of horning. Hist. Scofg'law. An execution pro- 
cess in which ‘the creditor holding a decree obtained 
royal letters commanding the debtor to either per- 
form or be outlawed. See HORNING. 


letters of marque (mahrk). A license authorizing a 
private citizen to engage in reprisals against citizens 
or vessels of another nation. © Congress has the 
exclusive power to grant letters of marque (U.S. 
Const. art. 1, § 8, cl. 11), but it has not done so since 
the 19th century. — Also termed letters of marque and 
reprisal. 

_eaneny it was not uncommon for a state to issue ‘letters 
of marque’ to one of its own subjects, who had met with a 
denial of justice In another state, authorizing him to redress 
the wrong for himself by forcible action, such as the seizure 
of the property of subjects of the Saeet state.” J.L. 
Brierly, The Law of Nations 321 (5th ed. 1955). 

letters of safe conduct. Hist. Formal written permis- 
sion from the English sovereign to a citizen of a 
nation at war with England, permitting that person 

* to travel. and shi soods. to England or on the high 
seas, without of seizure. @ Passports or licenses 
from foreign ambassadors now may serve the same 
purpose. See SAFE CONDUCT. 


levari facias 


letters of slains. Hist. Letters to the Crown from the 
relatives of a slain person concurring with the of- 
fender's application for a royal pardon. @ A pardon 
could not ranted without the family’s concur- 
rence. — Also spelled letters of slanes. 


letters patent. 1. Hist. A document granting some 
right or privilege, issued under governmental seal 
but open to public inspection. — Also termed /iterae 
patentes (lit-or-ee pa-ten-teez). Cf. Lerrers SECRET. 2. A 
vernmental grant of the exclusive right to use an 
invention or design. — Also termed (in both senses) 
patent deed. See patenv (2). (Cases: Patents 1. C.J.S. 
Patents §§ 1-5, 10-12, 15.] 


letters rogatory. See LETTER OF REQUEST: 


letters secret. Hist. A governmenta) document that is 
issued to a private person, closed and sealed, and 
thus not made available for public inspection. — 
Also termed letters close. Cf. LETTERS PATENT (1). 


letters testamentary. A probate-court order approvin 
the appointment of an executor under a will an 
authorizing the executcr to administer the estate. CF. 
LETTERS OF ADMINISTRATION. (Cases: Executors and 
Administrators €°27, 32. C.}.S. Executors and Admin- 
istrators §§ 79, 95, 102-103.) 


ancillary letters testamentary. Letters testamentary 
issued at a place where ihe testaior uwned proper- 
ty but did not have a domicile. © The executor or 
administrator is not authorized to act outside the 
issuing court's territorial jurisdiction. 

domiciliary letters testamentary. Letters testamenta- 
y issued at the place where the testator was 
lomiciled. 


letter stock. See restricted security under SECURITY. 


lettre (le-tra), n. [French “letter”] Hist. A formal instru- 
ment granting some authority. 


lettre de cachet (le-tra do ka-shay). [French “letter with - 
a seal") A royal warrant issued for the imprisonment 
of a person without trial. 


leuca (loo-ka), n. [Law Latin] Hist. 1. French law. A 
league. consisting of 1,500 paces.°2. A league, con- 
sisting of 1,000 paces. 3. A priviléged space of one 
mile around a monastery. : 


levance and couchance (lev-ents / kow-chents). Hist. 
The state or condition of being levant and couchant. 
See LEVANT AND COUCHANT. 


levandac navis causa (le-van-dee nay-vis kaw-za), n. 
|Latin “for the sake of lightening the ship"] Maritime 
law. The pies of throwing goods overboard to 
avoid total loss, entitling the owner to compensation 
from other participants in the maritime venture. See 
JEVNSON; general average under AVERAGE. 


levant and couchant (lev-ont / kow-chant), adj. [Law 
French couchant et levant “lying down and rising up") 
Hist. (Of catde and other beasts) trespassing on land 
for a period long enough to have lain down to rest 
and risen to feed (usu. at least one night and one 
day). @ This petieg was the minimum required as 
prounes for distraint. — Also termed ceuchant and 
nt. 


levari facias (le-vair-1 fay-shee-es). [Law Latin “that 
you cause to be levied") A writ of execution ordering 


levato velo 


a sheriff to seize a judgment debtor's goods and 
income from lands until the judgment debt is satis- 
fied. @ This writ is now used chiefly in Delaware. Cf. 
rirmi Factas, [Cases: Execution €°15. C.J.S. Executions 
§ 18.) 


levari facias dana de disseisitoribus (la-vair-i fay- 
. Shee-es dam-ne dee dis-see-za-tor-a-bas), n. [Law 
Latin “that you cause to be levied the rest of the 
debt") Hist. A writ directing the sheriff to levy 
property to pay damages owed to one wrongfully 
dispossessed of a freehold estate. See pissetsin. 


levari facias quando vicecomes returnavit quod non 
habuit emptores (le-vair-1 fay-shee-as kwon-doh vi- 
see-koh-meez ree-ter-nay-vit kwod non hay-byoo-it 
emp-tor-eez), n, [Law Latin “that you cause to be 
levied the damages from the disseisors"] Hist. A 
writ beam sheriff, who had already seized 
some of the debtor's property and found it unsala- 
ble, to sell as much additional property as neces- 
sary to pay the entire debt. 


levari facias residuum debiti (le-vair-1 fay-shee-as 
ri-zij-oo-am_ deb-s-ti), n. [Law Latin “that you 
cause to be levied when the sheriff has returned 
that it had no buyers”) Hist. A writ directing the 
sheriff to levy upon a debtor’s lands or goods to 
pay the remainder of a partially satisfied debt. 


levato velo (le-vay-toh vee-loh). (Latin “with the cur- 
tain raised"] Roman law. The principle, applied to 
cases of wreck and salvage, and later to all maritime 
matters, that cases should be heard in public. ¢ 
Although commentators disagree about the origin of 
the expression, it probably refers to the place where 
causes were heard. A sail was spread before the 
door, and when the cases were heard, the sail was 
raised, allowing the proceedings to be open to the 
public. : 

levee (lev-ee), n. 1. An embankment constructed along 
the edge of a river to prevent flooding. 2. A landin 
place ona see of navigable water for loading an 

goods 


unloadin or receiving and delivering passen- 
gers and boats. 
levee district. See pisTRICT:, 


levée en masse. See LEVY EN MASSE. 


level of abstraction.. Copyright. The degree to which a 
work describes an:idea or process in a general rather 
than concrete way. © Judge Learned Hand posited 
that from any work one can restate the idea in more 
and more abstract ways, omitting more and more 
details, until one is left with an uncopyrightable idea 
rather than a protectable work of originality. See 
Nichols v. Universal Pictures Corp., 45 F.2d 119 (2d 
Cir. 1930). 


level-premium insurance. See INSURANCE. 
level-rate legal-reserve policy. See INSURANCE POLICY. 


leverage, n. 1. Positional advantage; effectiveness. 2. 
The use of credit or borrowed funds (such as buyin 
on margin) to improve one’s speculative ability an 
to increase an investment's rate of return. 3. The 
advantage obtained from using credit or borrowed 
funds rather than equity capital. 4. The ratio be- 
tween a corporation's debt and its equity capital. — 
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Also termed leverage ratio. 5. The eifect of this ratio 
on common-stock prices. 


leverage, vb. 1. To provide (a borrower or investor) 
with credit or funds to improve speculative ability 
and to seek a high rate of return. 2. To supplement 
(available capital) with credit or outside funds. 3. To 
fund (a company) with debt as well as shareholder 
equity. 4. Antitrust. To use power in one market to 
gain an unfair advantage in another market. 5. 
/nsurance. To manipulate two coverages, as by an 
insurer's withholding settlement of one claim to in- 
fluence a claim arising under another source of 
coverage. 


leverage contract. An agreement for the purchase or 
sale of a contract for the future delivery of a speci- 
fied commodity, usu. silver, gold, or another pre- 
cious metal, in a standard unit and quantity, for a 
particular price, with no right to a particular lot of 
the commodity. @ A leverage contract operates much 
like a futures contract, except that there is no desig- 
nated contract market for leverage contracts. The 
market sets the uniform terms of a futures contract. 
But in a leverage contract, the individual merchant 
sets the terms, does not guarantee a repurchase 
market, and does not guarantee to continue serving 
or acting as the broker for the purchaser. Leverage 
contracts are generally forbidden for agricultural 
commodities. 7 USCA § 23(a). Cf. rurures CONTRACT. 
[Cascs: Commodity Futures Trading Regulation 
10. CJ.S. Securities Regulation §§ 455, 470.) 

leveraged buyout. See suvour. 

leveraged lease. Sce LEASE. 

leveraged recapitalization. See RECAPITALIZATION. 

leverage fund. See dual fund under MUTUAL FUND. 

leverage ratio. See LEVERAGE (4). 

leveraging up. See leveraged recapitalization under Re- 
CAPITALIZATION. : 

leviable (lev-ee-o-bal), adj. 1. Able to be levied; assessa- 
ble <the fine is leviable on each offense>. 2. Able to 
be levied upon; seizable in execution of a judgment 
<leviable goods>. [Cases: Execution 20-58. C.J.S. 
Exchanges § 41; Executions §§ 25-56.) 

leviora delicta (lev-ee-or-a doa-lik-ta). [Latin “the less 
serious delicts"] Scots law. Lesser crimes (such as 
breach of the peace) that cary be summarily tried. 

levir (lee-ver), n. [Latin] Roman.Jaw. 1. A husband's 
brother. 2. A wife's brother-in-law. 

levis (lee-vis), adj. [Latin] Hist. Light; trifling. 

levis culpa. See CULPA. 

levis nota (lee-vis noh-ta), n. [Latin] Hist. Slight mark 
or brand. 

levissima culpa. See cura. 

Levitical degrees. See prohibited degree under DEGREE. 

levy (lev-ee), n. 1. The imposition of a fine or tax; the 
fine or tax so im . — Also termed tax levy. 
[Cases: Taxation €°295. C.J.S. Taxation § 423.) 2. 
The enlistment of soldiers into the military; the 
soldiers so enlisted. 3. The legally sanctioned seizure 


and sale of property; the money obtained from such 
a sale. — termed (in sense 3) levy of execution. 


wan, + 
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Cases: Execution €=122-147. CJS. Executions 
§§ 100, 102-127, 146-147, 149, 151, 203.) 


wrongful levy. A levy on a third party's property 
that is not subject to a writ of execution. (Cases: 
Execution 459. C.J.S. Executions § 426.) 


levy, vb. 1. To impose or assess (a fine or a tax) by 
legal authority <levy a tax on gasoline>. 2. To enlist 
for service in the military <the troops were quickly 
levied>. 3. To declare or wage (a war) <the rival 
clans levied war against each other>. 4. To take or 
seize property in execution of a judgment <the 
judgment creditor may val on the debtor's assets>. 
(Cases: Execution @°122~147. CJ.S. Executions 
§§ 100, 102-127, 146-147, 149, 151, 203.) 


levy court. See.courT. 


levy en masse.’A large consctiption or mobilization of 
troops, esp. in response to a threatened invasion. — 
Also spelled levée en masse; levy in mass. 


levy of execution. See Levy (8). 


lewd, adj. Obscene or indecent; tending to moral 
impurity or wantonness <lewd behavior>. 


lewd and lascivious cohabitation. See illicit cohabitation 
under COHABITATION. 


lewd house. See DISORDERLY HOUSE (2). 


lewdness. Gross, wanton, and public indecency that is 
outlawed by very state statutes; a sexual act that the 
actor knows will likely be observed by someone who 
will be affronted or alarmed by it. See Model Penal 
Code § 251.1. — Also termed open lewdness. CF. inpe- 
CENT EXPOSURE; OBSCENITY. [Cases: Lewdness 1. 
C.J.S. Lewdness §§ 2-9.] 


lex (leks), n. [Latin “law”] I. Law, esp. statutory law. 2. 
Positive law, as opposed to natural law. @ Strictly 
ne, lex is a statute, whereas jus is law in gener- 
al (as well as a right). 3. A system or body of laws, 
written or unwritten, that are peculiar to a jurisdic- 
tion or to a field of human activity. 4. A collection of 
uncodified laws within a jurisdiction. 5. LEX PUBLICA. 
6. Lex privaTa.,7. Civil law. A legislative bill. Pl. leges 
(lee-jeez). Cf._jus. 8.-The acquisition of property 
under some specific law, when the property is made 
over by a magistrate to the claimant. 9. A term of a 
contract, treaty, or other agreement. 


lex actus (leks ak-tas). See LEX LOCI ACTUS. 


lex Aebutia (leks i-byoo-shee-o). [Latin] Roman law. A 
statute that introduced simplified forms of pleading 
and procedure. @ This was probably enacted in the 
later part of the second century B.c. See lex Julia 
Judiciorum publicorum under LEX JULIA. 


lex Aelia Sentia (leks ee-lee-o sen-tee-o). Roman law. A 
law that set minimum age requirements for an own- 
er and a slave ina valid manumission, voided man- 
umissions made to defraud creditors, and created 
the status of dediticti for some manumitted slaves, 
esp. criminals. See DEDITICH; LATINI JUNIANL. 


lex aeterna (leks ee-ter-na). [Latin] Eternal law. See 

, NATURAL LAW (1). 

lex Anastasiana (leks an-o-stay-shee-ay-no). [Latin] Ro- 
man: law. 1. A law establishing that emancipated 
brothers and sisters receive an intestate inheritance 


lex Burgundionum 


equal to those not emancipated. See aGNnaTus. 2. A 
law providing that a person purchasing a debt from 
the original creditor for less than its nominal value 
was not entitled to recover from the debtor more 
than the amount paid with lawful interest. 


lex Angliae (leks ang-glee-ee), n. [Latin] Hist. The law 
of England; the common law. 


lex annua. See edictum penpetuum under EDICTUM. 


lex apparens (leks 9-par-enz), n. {Law Latin “apparent 
law") Hist. The legal processes of trial by ordeal or 
wager of battle. @ The plaintiff could not summon 
the defendant for trial by these processes before 
establishing a clear or apparent right through testi- 
mony. See ORDEAL. 


lex Apuleia (leks ap-ya-lee-o). [Latin] Roman law. A law 
giving a coguarantor, who had paid more than the 
proper share of debt, an action of reimbursement 
agamst the remaining guarantors. — Also spelled lex 
A ia. 


lex Aquilia (leks e-kwil-ee-a). (Latin “Aquilian law") 
Roman law. A Roman statute imposing liability for 
pecuney loss tortiously caused and generally regu- 
ating loss caused by damage to property, including 
compensation to he paid for injury to another's slave 
or livestock. @ A loss had to be financially measurable 
and caused wrongfully. If the liable party denied 
liability, then damages were doubled. This law ap- 
plied to negligence as well as dolus. The law, enacted 
around 287 B.., superseded the earlier provisions of 
the Twelve Tables. — Also termed Aqutlian law. See 
DAMNUM INJURIA DATUM; DOLUS; actio legis Aquiliae un- 
der acrio. 


lex Atilia (leks o-til-ee-a). [Latin] Roman law. A law 
nting to magistrates the right to appoint guard- 
tans. © The law is named after the person who 
roposed it, perhaps the tribune L. Atilus Regulus. 
Le was enacted about 210 s.c. — Also termed Aitlian . 


lex Atinia (leks 9-tin-ee-9). [Latin] Roman law. A law - 
declaring that a prescriptive right cannot be ac- 
quired in stolen property. @ It was enacted in the 
late third or early second century p.c. — Also termed 
Alinian law. 4 

lex Baiuvariorum (leks bay-a-vair-ee-or-om). [Latin] 
Hist. The law of Bavaria, a barbarian nation in the 
Early Middle Ages, first collected (together with the 
law of the Franks and Alemanni) by Tkeodoric (ca. 
454-526), and finally completed and promulgated 
by Dagobert (ca. 612-639). — Also termed lex Baiori- 
orum; lex Botorum. 

lex barbara (leks bahr-bo-ra). [Latin] Roman law. The 
law of barbarian nations, 1.e.. those that were not 
subject to the Roman Empire. 


lex Boiorum. See LEX BAIUVARIORUM. 

lex Brehonia (leks bri-hoh-nee-a), n, (Law Latin] Hist. 
The Brehon or Irish law. 

lex Bretoisa (teks bre-toy-so), n. [Latin] Hist. The law 
of ancient Britons; the law of Marches of Wales. 

lex Burgundionum (leks bor-gen-dee-oh-nam), n. [Law 


Latin} Hist. The law of the Burgundians, first pub- 
lished about a0. 495. 


lex Calpurnia 


lex Calpurnia (leks kal-por-nee-a). [Latin] Roman law. 
A law extending the (ex Silia by establishing proce- 
dures to recover goods other than money. @ This 
affected the actiones legis. See LEX SILIA; LEGIS ACTIO. 


lex Canuleia (leks kan-yoo-lee-a). [Latin] Roman law. A 
law of 445 8.c. granting plebeians the right to marry 
patricians. 

lex causae (leks kaw-zee). [Latin] The legal system that 
governs a dispute. 


lex centuriata (leks sen-tyoor-ee-ah-tah). [Latin] Roman 
law. A law passed in the comitia centuriata. Pl. leges 
centuriatae. See comitia centuriata under COMITIA. 


lex Cincia (leks sin-shee-a). [Latin] Roman law. A law of 
204 B.c. prohibiting certain types of gifts and all gifts 
or donations of property beyond a certain measure, 
except to a near relative. 


lex Claudia (leks klaw-dee-9). [Latin] Roman law. A law 
that abolished the ancient guardianship of adult 
women by their male agnate relatives. @ This became 
effective in the first century ap. — Also termed lex 
Claudia de tutela. 


_ lex comitatus (leks kom-e-tay-tes), n. [Law Latin] Hist. 
The law of the county; the law administered in the 
county cuurt before the earl and his deputies. 


lex commercii (leks ka-mor-shee-1), n. [Latin] The law 
of business or commerce; commercial law. — Also 
‘termed lex commissoria (leks kom-o-sor-ee-0). See LEX 
COMMISSORIA. 


lex commissoria (leks kom-i-sor-ee-a). [Latin “forfei- 
ture clause” or “cancellation clause"] Roman law. 1.A 
term in a contract of sale allowing the seller to 
rescind the sale if the price was not paid by the 
agreed time. 2. A clause by which, in a pledge 
agreement, a debtor and creditor could agree that if 
the debtor fails to timely pay the debt, the creditor 
obtains absolute title of the pledged property. 
“By the fax commissoria at Rome, the debtor and creditor 
might agree that # the debtor did not pay at the day, the 
pee ee become the absolute property of the creci- 
a Senha acl tec oe pled icipated ry 
2 James Kent son American Law *583 
(George Comstock ed., 11th ed. 1866). 
$. An agreement in which such a failure-to-timely- 
pay clause appears. — Also written commissoria lex. 4. 
LEX COMMERCI. 
“But the cf the seller was a deal more 
coward, eapocaly fo ad sold a unig objec, such a 


t, apart from express agreement, he 
would have to retain the land or other object in case the 


wh 
option of declaring the contract at an end if the buyer did 
not pay within the agreed time. This term became 
common form in Roman taw, but was never basa 


compere In English law, though In the end we carried tt 
mi 


D. McNair, Roman Law & Common Law: A Comparison in 
Outfine 231 (F.H. Lawson ed., 2d ed. 1952). 


lex communis (leks ke-myoo-nis), n. [Latin] The com- 
mon law. See JUS COMMUNE. 
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lex contractus (leks ken-trak-tas). See LEX LOCI CONTRAC 
Tus. 


lex Cornelia (leks kor-nee-lee-a or kor-neel-ye). [Latin} 
Roman law. One of several laws passed by the dicta- 
tor L. Cornelius Sulla in 82-81 s.c. — Also termed 
Cornelian law. 


lex Cornelia de edictis (leks kor-nee-lee-a dee ee- 
dik-tas). See lex Cornelia de jurisdictione. 


lex Cornelia de falsis (leks kor-nee-lee-o dee fal-sis 
or fawl-sis). [Latin] Roman law. See lex cornelia 
nummaria testamentaria. 


lex Cornelia de injuriis (leks kor-nee-lee-a dee in- 
joor-ee-is). [Latin] Roman law. The Cornelian law 
providing a civil action for the recovery of a penal- 
ty in certain cases of bodily injury and violent 
invasion of property. @ The precise boundary be- 
tween the crime and the delict is not clear. But the 

two procedures probably existed side by side. 
“Lex Comeila de inluriis .... Punished three kinds of injury 
verberare (strik- 


of Roman Law 549 (1953). 


lex Cornelia de jurisdictione (leks kor-nee-lee-a dee 
joor-is-dik-shee-oh-nee). {Latin} Roman law. ‘The 
aw forbidding a praetor from departing, during 
his term of office, from the edict he fad promul- 
ted at the term’s commencement. @ It did not, 
owever, iorbid the offer of new remedies. — Also 
termed lex Cornelia de edictis. 


lex Cornelia de sicariis et veneficis (leks kor-nee- 
lee-a dee si-kair-ee-is et va-nee-fa-sis). [Latin] Ro- 
man law. A law combining jurisdiction over gang- 
ster-type killings and poisoning, or attempts at 
such crimes, and addressing the bringing of false 
witness and. bribery of a judge or juror, if chose 
actions brought about a person’s death. ® The 
statute was soon extended to cover murder gener- 
ally when committed within or close to Rome. 
Emperor Antoninus Pius added a provision for 
murder to include a slave owner who deliberately 
killed his own slave. 


lex Cornelia de (leks kor-nee-lee-a dee 
spon-s[yJoo). [Latin] Roman law. A law prohibiting 
a.person from acting as surety for the same debtor 
to the same creditor in the same year for more 
than a specified amount. 1 


lex Cornelia nummaria testamentaria (leks kor-nee- 
lee-e ne-mair-ee-o tes-te-men-tair-ee-a). Roman law. 
A statute making forgery (falsum) a crime, and 
creating a ial court to try forgery cases. © Until 
the later Roman Empire, falsum included both 
coining and document forgery. — Also termed lex 
Cornelia de falsis. See FALSUM (2). 
“tt is not vost Masi whether Sulla passed two taws, 
one on forging wills and the other on forging money, or 
whether the one /ex Comelia nummaria testamentaria pro- 
vided for both sorts of offence to be heard by the quaestio 
de falsis which It created." O.F. Professor Robinson, The 
Criminal Law of Ancient Rome 38 (1985). 


lex curiata (leks kyoor-ee-ay-te). [Latin] Roman law. 


Laws passed in the comitia curiata. Pl. leges curiatae . 


(lee-jeez kyoor-ee-ay-tee). See comitia curiata under 
COMITIA. 
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lex Danorum (leks dan-or-am). See DANELAW. 
lex delicti (leks da-lik-ti). See LEX 1.0CI DELICI. 


lex deraisnia (leks da-rayn-ee-a), n. [Law Latin] Hist. A 
law by which a party denies an accusation, showing 
it to be against reason or probability. 


lex de responsis prudentium (leks dee ri-spon-sis pruo- 
den-shee-am). (Latin “law on the replies of the juris- 
prudents’} See CITATIONS, LAW OF. 


lex domicilii (leks dom-o-sil-ee-1). [Latin] 1. The law of 
the country where a person is domiciled. 2. The 
determination of a person's rights by establishing 
where, in law, that person is domiciled. See Restate- 
ey (Second) of Conflict of Laws §§ 11 et seq. 
(1971). 


Lex Duodecim :-‘Tabularum (leks d{yjoo-e-des-am tab- 


ye-lair-om). See TWELVE ‘TABLES. 


lex et consuetudo parliamenti (leks et kon-swa-t{y]oo- 
doh parl-{yje-men-ti), n. [Latin] Hist. The law and 
custom (or usage) of Parliament. 


lex et consuetudo regni (leks et kon-swa-t[yJoo-doh reg- 
nt), n. [Latin] Hist. The law and custom of the realm; 
the common law. 


lex Fabia de plagiariis (leks fay-bee-a dee plaj-ee-air- 
ee-as), 2. [Latin] Hist. A law directed against kidnap- 
ping and harboring of slaves. 


lex Falcidia (leks fal-sid-ee-a). See FALGIDIAN LAW. 


lex ia (leks fyoo-d:). [Law Latin] Scots law. The law 
of the feu; the law pertaining to feudal title. 


lex fori (leks for-1). [Latin] The law of the forum; the 
law of the jurisdiction where the case is pending 
<the lex fon governs whether the death penalty is a 
possible punishment for a first-degree-murder con- 
viction>. — Also termed lex ordinandi. Cf. Lex 1oct 
(a). (Cases: Action S17. C.J.S. Actions §§ 18-20; Con- 
flict of Laws §§ 2-3, 12, 15, 20, 23, 27-32, 34-40, 
42-48, 50-65, 96-97, 100, 102, 105~107.] 


lex Francorum (leks frang-kor-am), n. [Law Latin] The 
law of the Franks, promulgated by Theodoric 1, son 
of Clovis I, at the same time as the law of Alemanni 
and Bavaria...” 

lex Frisionum (leks frizh-ee-oh-nam), n. [Law Latin] 
The law of the Frisians, promulgated in the middle 
of the eighth century. ; 


lex Fufia Caninia (leks foof-ee-a ke-nt-nee-a). [Latin] 

Roman law. A law prohibiting owners from freeing by 

will more than a certain number or proportion of 

their slaves. @ Justinian later abrogated this law. — 

nee termed Fufian Caninian law; Fusian Caninian 
Ww. 


lex Furia testamentaria (leks fyoor-ee-a tes-ta-men- 
tair-ee-a). [Latin] Roman law. A law prohibiting a 
testator from bequeathing more than 1,000 asses 
(i.e., 722 pounds) of copper or the equivalent. © ‘This 
law, dating from the middle of the republic, was one 
of the first to restrict legacies. It was passed between 
204 and 169 ac 
. “The. fax Furla ... provided 
relatives -... should take by wilor git in view ofdoath trate 
than 1000 asses [co coins}. tt did not rescind the 


disposition, but enacted a pe! of four times the amount, 
recoverable by a stringent pr from anyone who took 


lex Julia 


such a legacy or gift, contrary to the law. But this law left it 
open to a testator to leave nothing to the heir, supposing he 
made a sufficient number of legatees up to the statutable 
limit." 1 Henry John Roby, Roman Private Law 344-45 


(1902) 
lex Fusia Caninia. See LEX FUFIA CANINIA. 


lex Gabinia (leks go-bin-ee-a). (Latin) Roman law. A law 
introducing popular election by secret ballot. @ Se- 
cret ballots were also used in judici:l meetings. — 
Alsou termed lex Gabinia tabellaria (leks go-bin-ee-a 
tab-a-lair-ee-a). 


lex generalis (leks jen-a-ray-lis). A law of general appli- 
cation, as opposed to one that affects only a particu- 
lar person or a small group of people. 


lex Genucia (leks ja-n{y]oo-shee-a). [Latin] Roman law. 
A law prohibiting the charging of interest on loans 
between Roman citizens. ® The statute was proposed 
in the 4th century s.c., but it is uncertain when, if 


__ ever, it was enacted. If enacted, it was not enforced. 


lex Gothica (leks goth-ik-a), 1. [Law Latin] Hist. The 
law of the Goths. @ It was first promulgated in 
writing in Ap. 466. 


lex Horatia Valeria. See LEX VALERIA HORATIA. 


lex Hortensia (leks hor-ten-s(hjee-9). ‘Latin] Roman 
law. A law extending to the plebeians full partic- 
ipation in public laws of government and worship; 
specif., an important constitutional law that made 
laws passed by the assemblies of the common people 
(the plebeians) binding on all citizens. @ Previously, 
plebeian assemblies could not bind the patrician 
class. This statute put enactments of the concilium 
plebis on the same footing as /eges. See Jus PUBLICUM; 
JUS SACRUM. i 


lex Hostilia de furtis (leks hos-til-ee-o dee for-tis). 
[Latin] Roman law. A law of the early Republic pro- 
viding that the state could prosecute a person for 
theft on behalf of an owner when the owner was: 
captive or abroad. @ This affected the actiones legis. 
See LeGIs ACTIO. 


lexical definition. See veFINITION. 

lex imperatoria (leks im-per-a-tor-ee-a). [Latin] Impe- 
rial faw, 

lex incorporationis (leks in-kor-por-ay-shee-oh-nis). 
(Latin) The law of the state where incorporation 
takes place. See INTERNAL-AFFAIRS DOCTRINE. 


LEXIS (lek-sis). A proprietary online computer service 
that provides access to databases of legal informa- 
tion, including federal and state caselaw, statutes, 
and secondary materials. 

lex judicialis (leks joo-dish-ee-ay-lis), n. [Latin “judicial 
law’’] An ordeal. dee ORDEAL. 

lex Julia (leks joo-lee-a). [Latin] Roman law. One of 
several Roman statutes dating from the reign of the 
Emperor Augustus (27 8.c-ab. 14) or sometimes 
from Julius Caesar (47-44 .c.). 


lex Julia de adulteriis coercerendis (leks joo-lee-a 
dee 9-dal-tar-ee-is koh-er-sa-ren-das). {Latin} Ro- 
man law. A statute of 18 B.c. making adultery a 
public crime, justiciable before a 7) 
tua, — Sometimes shortened to lex Julia de adulteri- 
is. 


lex Junia Norbana 


lex Julia de ambitu (leks joo-lee-a dee am-bi- 
t{y]oo). [Latin] Roman law. A law of 18 s.c. discour- 
aging electoral corruption by a would-be magis- 
trate. 


lex Julia de annona (leks joo-lee-a dee o-ncoh-na). 
(Latin) Roman law. A law against business combina- 
tions that negatively affected the grain supply, esp. 
attempts to raise the price of corn. 


lex bas de cessione bonorum (leks joo-lee-a dee 
ses[h]-ee-oh-nee ba-nor-am). [Latin] Roman law. A 
law governing bankruptcies allowing a debtor to 
avoid further adverse action by ceding all the 
debtor's property to the creditors. 


lex Julia de majestate (leks joo-lee-o dee maj-a- 
stay-tee). [Latin] Roman law. A treason law impos- 
ing capital punishment on a person acting against 
the emperor or state. @ Enacted about 8 a.c, this 
was the last specific law on treason. 


iex Julia de maritandis ordinibus (leks joo-lee-o dee 
mar-9-tan-dis or-din-a-bas). [Latin] Roman law. A 
law regulating marriages, imposing a duty to be 
married on all men between 25 an 
women between 20 and 50, and forbidding mar- 
riages between senators and freedwomen, and for- 
bidding senators and all other freeborn citizens 
from marrying actresses, prostitutes, and the like. 
©® This 18 8.c. statute is usu. considered as one law 
with the lex Papia Poppea of av. 9, which exempted 
women with three children or more from being 
placed under guardianship. 

lex Julia de peculatu (leks joo-lee-o dee pek-ya-lay- 
t{y]oo). [Latin] Reman law. A law punishing the 
embezzlement of public moneys. ® Originally a 
magistrate determined the punishment. The same 
court had jurisdiction for transgressions under lex 
Julia de residius and for sacrilege, the wrongful 
taking of money dedicated to sacred or religious 
purposes. See lex Julia de residuis. 

lex Julia de residuis (leks joo-lee-a dee ri-zij-o0-is). 
[Latin] Roman law. A law punierine persons who 
could not account for public money lawfully in 
their charge. See lex Julia de peculatu. 

lex Julia judiciorum privatorum (leks joo-lee-a joo- 
dish-ee-or-am phat sleictcky See lex Juli Gude 
rum publicorum. . 


an (pee judiciorum publicorum (leks joo-lee-o j 
is 


-ee-or-em_pa-bli-kor-om). [Latin] Roman law. . 


An Augustan law that, with the lex Julia judiciorum 

Fs , reformed various aspects of civil proce- 
dure. @ The two laws are often referred to togeth- 
er as leges Juliae, or duae Juliae. Together with the 
lex Aebutia, the leges Juliae largely abolished the 
legis actiones, the ancient form of Roman civil pro- 
cedure that relied on fixed oral forms. 


60, and on all — 
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full citizens. 4. Dediticil .... 5. Slaves proper." A.W. Leage, 

Roman Private Law 70 (C.H. Ziegler ed., 2d ed. 1936), 

lex Junia Velleia (leks joo-nee-e va-lee-ya). [Latin] Ro- 

man law. A law providing that certain kinds of de- 

scendants must be treated as posthumously born 

children of a decedent for purposes of heirship. ¢ 
This was probably enacted in ap. 26. 


lex Kantiae (leks kan-shee-ee). [Law Latin] Hist. A 
ly of customs, mainly concerning land tenure, 
prevailing in Kent during the time of Edward I. 


lex Langobardorum. See LEX LONGOBARDORUM. 


lex ligeantiae (leks lij-ee-an-shee-ee). [Law Latin] The 

law of the country to which a person owes national 
Pai eae ® Some jurists have thought that this law 
ought to decide many of the questions that have usu. 


been determined by the dex 


lex loci (leks loh-si). (Latin) 1. The law of the place; 
local law. Cf. Lex FoRI. 2. LEX LOCI CONTRACTUS. 


lex loci actus (leks loh-s ak-tes). [Law Latin] The law 
of the place where an act is done or a transaction is 
completed. — Often shortened to lex actus. 


lex loci celebrationis (leks loh-si sel-o-bray-shee-oh-nis). 
[Latin “law of the place of the ceremony”) The law 
of the place where a contract, esp. of marriage, is 
made. @ This law usu. governs when the validity of a 
marriage is at issue. Restatement (Second) of Con- 
flict of Laws § 283(2) (1971). 


lex loci contractus (leks Ioh-si kon-trak-tas). [Latin] 
The law of the place where a contract is executed or 
to be performed. © Lex loci contractus is often the 
proper law by which to decide contractual dis- 
utes. — Often shortened to lex loci; lex contractus. 
Cases: Contracts €°144. C.].S. Conflict of Laws 
§§ 91~93; Contracts §§ 13-23, 25.] 


convenience, 
the rufe were otherwise, the citizens of one country 
safely contract, or carry on commerce, in -the 
of r."" 2 James Kent, Commentaries on American Law 
*454 (George Comstock ed., 11th ed. 1866). 
lex loci delicti (leks loh-si da-lik-t1). [Latin] The law of 
the place where the tort or other wrong was commit- 
ted. — Often shortened to lex delicti. — Also termed 
lex loci delictus; lex loci delicti commissi; place-of-wrong 
rule; place-of-wrong law. Cf. Locus peuicri. (Cases: 
Negligence €°204; Torts €=2. C.J.S. Aeronautics and 
Aeraspace § 272; Ht hag of Laws §§ 16-17, 99; Negli- 
gence §§ 3, 651-652; Right of Privacy and Publicity 
§§ 3, 40; Torts §§ 27-29.) 
lex loci rei sitae (leks loh-si ree-1 st-tee). [Latin] 1.£x s1- 
‘TUS, 
lex loci solutionis (leks loh-si sa-loo-shee-ob-nis). [Latin 
“law of the place of solution") The law of the place 
where a contract is to be performed (esp. by pay- 


lex Junia Norbana (leks joo-nee-s nor-bay-no). [Latin] 
Roman law. A law creating the status of Junian Latin 
for informally manumitted slaves. — Often short- 
ened to lex Junia. See LATINI JUNIANI. 


ment). — Often shortened to lex solutionis. 


lex Longobardorum (leks long-goh-bahr-dor-am). [Lat- 
in “law of the Lombards”) Hist. An ancient legal 


reason of some defect therein, became something short 


code developed between the fifth and eighth centu- 
ries, in force until the reign of Charlemagne; the 
laws of the Lombards, seen cumulatively from the 
Edict of Rothari in ap. 643, and added to by Liut- 
prand. ® It was a subject of study in the early law 


t 
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school at Pavia. — Also spelled lex Langobardorum; lex 
Langobardica. 


lex majoris partis (teks ma-jor-is pahr-tis). [Latin “law 

of the major party“) Majority rule. See majortry 
RULE, 

“The voice of the decides. For the lex majoris partis 

is the law of all councils, elections, &c. where not otherwise 

expressiv provided. But if the house be equally divided, 

‘semper presumatur pro negante:’ that ts, the former law Is 

not to be changed but bs he majority.” Thomas Jefferson, A 

a of mentary Practice 105 (1801) (citation omit- 


lex manifesta (leks man-o-fes-ta). [Law Latin] Hest. 1. 
Open law;.:manifest law. 2. Trial by duel or or- 
deal. — Also termed manifest law. 

lex marityma: (leks mair-i-tee-ma). Hist. The body of 
customs, usage, and local rules governing seagoing 
commerce that developed in the maritime countries 
of medieval Europe. 


lex mercatoria (leks mar-ko-tor-ee-a). [Latin “mercan- 
tile law" ] See Law MERCHANT. 


lex merciorum (leks mai -shee-or-am). See MERCENLAGE. 


lex monetae (leks ma-nee-tee). [Latin] The law of the 
country whose money is in question. 


lex naturae (leks no-tyoor-ee). See NATURAL LAW. 


lex naturale (leks nach-a-ray-lee). {Law Latin] See nat- 
URAL LAW. 


lex non scripta (leks non skrip-ta). [Latin “unwritten 
law") Common law, including customs and _ local 
laws, as distinguished from statutory law; UNWRITTEN 
Law. Pl. leges non scriptae. Cf. Lx SCRIPTA. 

lex ordinandi (leks or-de-nan-di). See LEX FORI. 

lex Papia Poppea (leks pay-pee-a pah-pee-o). [Latin] 
is ok law propised by ihe coraie Papius 
and Poppeus at the request of Augustus, @ It is usu. 
considered with the lex Julia de maritandis ordinibus as 
one law. — Also termed Papian law; Poppean law. See 
lex Julia de maritandis ordinibus under LEX JULIA. 


lex patriae (leks, pay-tree-ce or pa-tree-ee). [Latin] 
National law; thé'law of one’s country. See PERSONAL 
LAW. 


lex Petronia (leks pe-troh-nee-a). [Latin] Roman law. A 
law forbidding: masters from sending their slaves to 
fight wild beasts in the arena, without a magistrate’s 
authorization. @ This law was enacted sometime be- 
fore a.v. 79. 


lex Plaetoria (leks pli- or plee-tor-ee-0). [Latin] Roman 
law. A law protecting minors against frauds and 
probably permitting them to apply for a guardian or 
curator to assist them. 


lex Poetelia (leks poh-a-tee-lee-a). [Latin] Roman law. A 
law abolishing a creditor's right to reduce his debtor 
to slave-like treatment. @ This law was enacted some- 
time before 300 B.c. 


lex Pompeia de parricidiis (leks pom-pee-a dee par-e- 
si-dee-is). [Latin] Roman law. Ae of 70 or 55 ac. 
cel’ what murders amounted to parricide and 
establishing a special expiatory punishment, in 
which the offender was executed by being sewn up 
in a sack with a dog, a rooster, a viper, and a 
monkey, and thrown into the sea or a river. 


lex Silla 


lex posterior derogat priori (leks pah-steer-ee-ar der-a- 
gat pri-or-1). [Latin “a later law prevails over an 
earlier one”) The principle that a later statute ne- 
gates the effect of a prior one if the later statute 
expressly repeals, or is obviously repugnant to, the 
earlier law. 

lex praetoria (leks pri- ov pree-tor-ee-a). [Latin “prae- 
torian law") 1. Roman law. Law laid down in the 
praetor’s edict. Cf. jus prarrorium. 2. Hist. The appli- 
cable rules in a court of equity. 


lex privata (leks pri-vay-ta). [Latin “private law’’] Ro- 
man law. A term in a private contract. — Sometimes 
shortened to lex. 

lex publica (leks pab-li-ke). (Latin “public law”] Roman 
law. 1. A law passed by a popular assembly and 
binding on all iy oe . A written law. — Some- 
times shortened to lex. 

lex Publilia (leks p[y]oo-blil-ee-a). [Latin “Publilian 
law"] Roman law. A law dispensing with senatorial 
approval for the enactments of the plebs (common 
citizens). @ In 339 Bc these laws strengthened the 
force of the plebiscita and indirectly weake::ed the 
patrician element in the Senate by permitting aucto- 
ritas patrum to be given in advance for some legisla- 
tion, and ar babe one of the censors to be a 
plebeian. — Also termed leges Publiliae Philonis. 

lex regia (leks ree-jee-a). [Latin “royal law"] Roman 
law. A law citensloly enacted by the Roman people 
granting wide legislative and executive powers to the 
emperor, later interpreted as providing that the 
emperor was a source of law, the emperor had full 
legislative powers, and the emperor's will or plea- 
sure had the full force of law. See LEGeS IMPERN. 


lex rei sitae (leks ree-1 st-tee). [Law Latin] Scots law. 
The law of the place where the property is situated. 


lex Rhodia (leks roh-dee-o). [Latin] Roman law. The 
Rhodian law governing the subject of jettison. © This 
as the common law of the ancient Mediterra- 

nean Sea. It required that all consignors and the 
shipmaster share losses equally. — Also termed lex 
Rhodia de jactu. See RHODIAN LAW. : 


lex Romana (leks re-may-na). [Latin] ROMAN LAW. 


Lex Romana Visigothorum (leks re-may-ne viz-e-gah- 
thor-om). See BREVIARIUM ALARICIANUM. 


lex Salica (leks sal-a-ko). [Latin] See satic Law. 


lex Scribonia (leks skri-boh-nee-a). [Latin] Roman law. 
A law of the late Republic abolishing the acquisition 
of praedial servitudes through prescription. 

lex scripta (leks skrip-te). [Latin “written law") Law 
authorized or created by statute rather than custom 
or usage; WRITTEN LAW. PI. leges scriptae. Cf. 1.ex NON 
SCRIPIA. 

lex Sempronia (leks sem-proh-nee-a). [Latin] Roman 
Jaw. A law of 122 a.c. transferring the duty of jury 
service from the senators to the equestrians 
(knights). @ The control of the juries in the quaes- 
tones perpetuae, particularly in extortion (repetundae) 
trials, was one of the key areas of political conflict in 
the late Republic. 


lex Silia (leks sil-ee-o). [Latin] Roman law. A law pro- 
viding for personal actions for a fixed sum of mon- 


lex situs 


ey; specif., a law from perhaps 250 8.c. introducing 
the legis actio per condictionem to claim a fixed sum of 
money. 

lex situs (leks si-tas). [Law Latin] The law of the place 
where property is located. — Also termed lex loci rei 
sitae. See Restatement (Second) of Conflict of Laws 
§§ 222 et seq. (1971). 

lex solutionis. See LEX LOCI SOLUTIONIS. 

lex talionis (leks tal-ee-oh-nis). [Law Latin] The law of 
retaliation, under which punishment should be in 
kind — an eye for an eye, a tooth for a tooth, and so 
on — but no more. — Also termed eye for an eye; jus 
talionis; principle of retribution. 

the fon that punishment 
the of any benefit to bo 
criminal himself or by 


repressi 
: Spe polos Care. ‘Thine eya shail not pity; 
ae eae et eye, tooth for tooth, hand for 
hand, for foot’ (Deuteronomy, xix 21]. No such princi- 


ple, Indeed, is 19 of literal fon; but ect to 
metaphorical and symbolica! ap It is In Kant’s view 
the guiding rule of the ideal scheme of criminal ju Ys 


imi s 
John Saimond, Jurisprudence 118 (Glanville L. Willlams ed., 
10th ed. 1847). 


“But if the old form of the /ex talionis, an eye for an aye or a 
bin argh ecg ned edger gg . may we not 


ers 
suffer?" Moris R. Cohen, Reason and Law §3 (1961). 


lex terrae (leks ter-ee). [Law Latin] See Law oF THE 
LAND. 


lex Theodosiana (leks thee-e-doh-see-an-9). See THEL- 
DOSIAN CODE. 


lex Valeria Horatia (leks va-leer-ee-o ha-ray-shee-a}. 
{Latin] Roman law. A law making enactments by the 
assembly of the people in tribes binding on all 
citizens. @ Several laws of this name were passed in 
449 b.c. One was aimed at strengthening the force of 
plebiscita. Another protected plebeian tribunes with 
sacrosanctity. A third, more dubious, law falls be- 
tween the lex Valeria of 509 s.c. and the lex Valeria 
of 300 3.c in granting the right of provocatio to the 
Roman citizen oppressed by a magistrate. Cf. Lex 
HORTENSIA. 

lex validitatis (leks val-o-da-tay-tis). [Latin] Conflict of 

. The presumption of validity given to mar- 

riages, contracts, and other matters. 

lex Visigotharum (leks viz-o-gah-thor-em). [Latin “law 
of the Visigoths”] The law of a division of the Goths 
(a Germanic tribe) known as the Visigoths, who 
conquered Spain in the 5th century. @ In the late 
7th century, Kings Recceswinth and Erwig imposed 
a Visigothic common law, and it is to this law that 
the phrase lex Visigothorum usu. applies. — Also 
spelled lex Wisigothorum. — Also termed liber iudicio- 
rum. 


lex Voconia (leks va-koh-nee-a). [Latin] Roman law. A 
law enacted in 169 5.c, to regulate inheritance (esp. 
by women) by capping the amount receivable by 
anyone as legacy or gift in view of death at no more 
than the heirs took. @ The Falcidian law superseded 
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the lex Voconia. — Also termed Voconian law. See Fat, 
CIDIAN LAW. 

“Lex Voconia .... Contained several provisions concemed 

with the law of succession: (1) No woman could be heir . .. 

to an estate having a value er than a fixed amount 

+++ (2) Admitted among f 8 agnates only the sisters of 

the deceased to Intestate succession. (3) No one person — 

male or female — could receive by legacy more than the 

helr (or all heirs t er) Inetituted tn the last 7 ff 

Berger, Encyclo; Dictionary of Roman Law &61 (1853). 

se Wallensica (leks wawl-en-za-ka), n. [Latin] Welsh 

jaw, 


Lex Wisigothorum. See 1.£X visiGOTHORUM. 
ley (lay), n. [Law French] Hist. Law. 


ley civile (lay see- or sa-veel), n. [Law French] Hist. 1. 
The civil law. 2, The Roman law. —-.Also termed ley 
escriple. . 

ley de terre (lay do tair). [Law French] See Law oF ‘THE 
LAND. 


leyerwite. See Lairwire. 

ley escripte (lay es-kript). See Ley civite. 

ley gager (lay gay-jer), n. [Law French] Hist. Wager of 
law; the defendant's giving of security to make law 
on a particular day. See waGeR OF LAW. 

leze majesty. See Lese Majesty. 

L.F. abbr. LAW FRENCH. 


LHWGA. abbr. LONGSHORE AND HARBOR WORKERS’ COst- 
PENSATION ACT. 


liability, n. 1. The quality or state of being legall 
obligzeed or scoruntable: legal fecoonsibilicy sd 
other or to society, enforceable by civil remedy or 
criminal punishment <liability for injuries caused by 
negligence>. — Also termed legal liability responsibilt- 
ty; aljadion: 2. (often pl.) A financial or pecuniary 
obligation; best <tax liability> <assets and liabili- 
ties>. ; 
“The term ‘llability’ is one of at least dou! 
ong Senay i fa the synonym Of the comeltve of mph 
or fberty. fa day 


terms have shifting sensés.” Wiliam A. 
I Oates ea or ore © Wane erent 
ed., 3d Am. ed. 1919). 


“Liability or responsibility Is the bond of necessity that exdsts 
between the wrongdoer and the remedy of the . This 
vinculum juris is not one of mere duty or ob! ; 
pertains not to the sphere of ought but to that of must." 
John Salmond, Jurisprudence 364 (Glanville L. Willams ed., 
10th ed. 1947). 


absolute liability. See strict liability. 

accomplice liability. Criminal responsibility of one 
who acts with another before, during, or (in some 
jurisdictions) after a crime. See 18 USCA § 2. 
(Cases: Criminal Law @°59. C.J.S. Criminal Law 
§§ 127, 998.] 

accrued liability. A debt or obligation that is prop- 
erly chargeable in a given accounting period but 
that is not yet paid. 


lon; tt 
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alternative liability.. Liability arising from the tor- 
tious acts of two or more parties — when the 
plaintiff proves that one of the defendants has 
caused harm but cannot prove which one caused 
it — resulting in a shifting of the burden of proof 
to each defendant. Restatement (Second) of Torts 
§ 433B(8) (1965). [Cases: Products Liability €=23; 
Torts 21. C.J.S. Products Liability §§ 40, 42; Torts 
§§ 36-38.] 

civil liability. 1. Liability imposed under the civil, 
as opposed to the criminal, law. 2. The state of 
being legally obligated for civil damages. 

contingent ability. A liability that will occur only if 
a specific event happens; a liability that depends 
on the occurrence of a future and uncertain event. 
® In financial statements, contingent liabilities are 
usu. stated in footnotes. ° 


current liability. A business liability that will be 
_ paid or otherwise discharged with current assets 
or by creating other current liabilities within the 
next year (or operating cycle). — Also termed 
short-term debt. 
derivative liobility. Liability for a wrong that a 
person other than the one wronged has a right to 
redress. @ Examples include liability to a widow in 
a wrongful-death action and liability to a corpora- 
tion in a shareholder's derivative suit. 
enterprise liability. 1. Liability imposed on each 
member of an industry responsible for manufac- 
turing a harmful or defective product, allotted by 
each manufacturer's market share of the indus- 


‘ault liability, Liability based on some degree of 
lameworthiness. — Also termed fault-based liabili- 
ty. CE. strict Lability. 
industry-wide ability. See enterprise liability. 

joint and séveral liability. Liability that may be 
apportioned either among two or more parties or 
to only one or a few select members of the group, 
at the adv. ‘s discretion. © Thus, each liable 
party is individually responsible for the entire obli- 
gation, but a paying party may have a right of 
contribution and indemnity from nonpaying par- 
ties. See solidary liability. (Cases: Contracts 181; 
Negligence $484; Torts €°22. C.J.S. Contracts 
§§ 366, 371; Negligence §§ 154-156; Torts 
§§ 39-44] 
joint liability. Liability shared by two or more 
parties. [Cases: Negligence 2484; Torts @>22. 
C.J.S. Negligence §§ 154-156; Torts §§ 39-44.] 


Kiability in solido. See solidary liability. 

liability without fault. See strict liability. 

limited lability. Liability restricted by law or con- 
tract; esp., the liability of a company's owners for 


liabllity 


nothing more than the capital they have invested 
in the business. [Cases: Corporations 215. C.J.S. 
Corporations §§ 414, 417, 425, 427.] 
market-share liability. Liability that is imposed, 
usu. severally, on each member of an industry, 
based on each member's share of the market or 
respective percentage of the product that is placed 
on the market. @ This theory of liability usu. 
applies only in the situation in which a plaintiff 
cannot trace the harmful exposure to a particular 

roduct, as when several products contain a fungi- 
Ere substance. For example, it is sometimes applied 
toa ae the plaintiff was. ic : 
sure to asbestos. See enterprise liability. (Cases: Prod- 
ucts Liability €923.1, 24. C.J.S. Products Liability 
§ 41] | . a 
official liability. Liability of an officer or receiver 
‘or a breach of contract or a tort committed dur- 
ing the officer's or receiver's tenure, but not in- 
volving any personal liability. 

al liability. Liability arising from a proceedin 

(iuended ng partly to penalize a sreagdoce 


harmed by ex 


. CE. remedial Liability. 


personal ability. Liability for which one is Leann 
ally accountable and for which a wronged party 
can seek satisfaction out of the wrongdoer's per- 
sonal assets. : 


premises liability. See PREMISES LIABILITY. 


primary liability. Liability for which one is directly 
responsible, as opposed to secondary liability. 
products liability. See PRODUCTS LIABILITY. 

remedial liability. Liability arising from a proceed- 
ing whose object contains no penal element. @ The 
two types of proceedings giving rise to this liability 
ie specific enforcement and restitution. Cf. penal 


secondary liability." Liability that does not arise 
unless the priniarily liable party fails to honor its 
obligation. 

several liability. Liability that is: separate and dis- 
tinct from another's liability, so that the plaintiff 
my bring a separate action agu;.ist one defendant 
without joining the other liablé parties. [Cases: 
Negligence €>484; Torts ¢=22: C.].S. Negligence 
§§ 154-156; Torts §§ 39-44.] 


shareholder's liability. 1. The statutory, added, or 
double liability of a shareholder for a corporation’s 
debts, a full payment for the stock. 2. The 
liability of a shareholder for any unpaid stock 
listed as fully owned on the stock certificate, usu. 
occurring either when the shareholder agrees to 
pay full par value for the stock and obtains the | 
certificate before the stock is paid for, or when 
partially paid-for stock is intentionally issued by a 
corporation as fully paid, the consideration for it 
being entirely fictitious. — Also termed stockholder’s 
liability, (Cases: Corporations 215, 227. C.J.S. 
Corporations §§ 414, 417, 425, 427.] 

solidary Kability (sol-a-dair-ee). Civil law. The lia- 
bility of any one debtor among two or more joint 
debtors to pay the entire debt if the creditor so 
chooses. La. Civ. Cade art. 1794. @ This is equiva- 


Hability bond 


lent to joint and several liability in the common 
law. — Also termed liability in solidv. See joint and 
several liability. (Cases: Negligence @=484; Torts 
22. CJS. Negligence §§ 154-156; Torts 
§§ 39-44.) 

statutory Hability. Liability that is created by a 
statute (or regulation) as opposed to common law. 
stockholder’s liability. See shareholder's liability. 

strict ability. Liability that does not depend on 
actual negligence or intent to harm, but that is 
based on the breach of an absolute duty to make 
something safe. @ Strict liability most often applies 
either to ultrahazardous activities or in products- 
liability cases. — Also termed tability; liabil- 
ity without fault. CE. fault liability, oUTCOME RESPONS!- 
siuity. [Cases: Negligence €-301-307; Products 
Liability 5. C.J.S. Negligence §§ 170-179; Prod- 
ucts Liability $§ 7-8.] ; 

tortious . Liability that arises from the 
breach of a duty that (1) is fixed primarily by the 
law, (2) is owed to persons generally, and (8) when 


breached, is redressable by an action for unliqui- 


dated damages. 
vicarious liability (vi-kair-ee-as). Liability that a 
supervisory party (such as an employer) bears for 


the actionable conduct of a subordinate or associ- 
ate (such as an employee) based on the rclation- 
ship between the two pctties. See RESPONDEAT SUPE- 
rior. [Cases: Master and Servant €-300, 315; 
Negligence 2483. C.].S. Employer-Employee Rela- 
Hionship §§ 181-184, 188-193, 203, 231-255, 242, 
244-246, 248, 251-252, 254-255; Negligence 
§§ 152-153.] 
“The vicarious [lability of an employer for torts committed 
by -smmoyans soe not be confused with the flabfility an 
for his own torts. An employer whose employ- 
negligence in hiring or su Lea ielaniiones | ead 
nine Giver woe has a fecurd Of Onin 


pence 4 nis drivin Sones | hay, But that is not wvicattous" 


ity — | am held Ilable for my own negligence in hiring 
that employee or letting him i know hi been 
rinking." Kenneth S. Abraham, The and : 
Tort Law 166 : 
3. NO-RIGHT 
liability bond. See sonp «@). 


liability dividend. See scrip dividend under piviDEND. 
liability in solido. See solidary liability under Liasitity. 
liability insurance. See INSURANCE. 


liability limit. Insurance. The maximum amount of 
coverage that an insurance company will provide on 
a single claim under an insurance policy. — Also 
termed limit of liability; policy limits. (Cases: Insurance 
2105. C.j.S. Insurance § 420.) 


liability without fault. See strict Kiability under Lianiu. 
TY. 


liable (li-a-bal also It-bal), adj. 1. Responsible or an- 
swerable in law; legally obligated. 2. (Of a person) 
subject to or likely to incur (a fine, penalty, etc.). — 
Also termed legally liable. See LtaBILITY. 
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libel (lt-bal), n. 1. A defamatory statement expressed 
in a fixed medium, esp. writing but also a picture, 
sign, or electronic broadcast. @ Libel is classified as 
both a crime and a tort but is no longer prosecuted 
as a crime. — Also termed defamatory Fel: 2. The act 
of making such a statement; publication of defama- 
sat ara by written or printed words, by its 
embodiment in physical form, or by any other form 
of communication that has the potentally harmful 
qualities characteristic of writen or printed words. 
See DEFAMATION. Cf. sLANDER. [Cases: Libel and Slan- 
der 1, 25. C.J.S. Libel and Slander; Injurious False- 
hood §§ 2, 5-6, 10, 47-52.) 
“Libel is written or visual defamation; stander ts oral or aural 
defamation.” Robert D. Sack & Sand S. Baron, Libel, 
Stander, and Related Problems § 2.3, at 67 (2d ed. 1994). 


“The distinction itself between ibe! and slander is not free 
ig gees SD pat gl ae pea 


erecting lows 
check drawn upon the defendant's bank, or even ... 


is that 
which is communicated by the sense of sight, or perhaps 
also by touch or smell, while slander a al which is 


conveyed by the sense a W. ee Keeton ed., 
oo tee Keeton on the Law of Torts § 112, at 766 (5th 


criminal libel. At common law, a malicious libel 
that is designed to expose a person to hatred, . 
contempt, or ridicule and that may subject the 
author to criminal sanctions. @ Because of constitu- 
tional protections of free speech, libel is no longer 
criminally prosecuted. (Cases: Libel and Slander 
@14i. C.J.S. Libel and Slander; injurious Falsehood 
§§ 7-8.) 


false-implication libel. Libel that creates a_ false 
implication or impression even though each state- 
ment in the article, taken separately, is true. See 
FALSE LIGHT; INVASION OF PRIVACY. 


group libel. Libel that defames a class of ns, 
ap because of their race, sex, national origin, 
religious belief, or the like. @ Civil liability for 
group libel is rare because the plaintiff must prove 
that the statement applied particularly to him or 
her. Cf. hate sre under spgecu. [Cases: Libel and 
Slander €21. C.J.S. Libel and Slander; Injurious 
Falsehood § 15.] 


libel per quod (por kwod). 1. Libel that is actionable 
only on allegation and proof of special damages. @ 
Most jurisdictions do not recognize libel | quod, 
-holding instead that general damages from libel 
are presumed. 2. Libel in which the defamatory 
meaning is not apparent from the statement on its 
face but rather must be proved from extrinsic 
circumstances. See INNUENDO (2). [Cases: Libel and 
Slander @ 11, 33. C.J.S. Libel and Slander; Injurious 
Falsehood § 198.) 


libel per se (par say). 1. Libel that is actionable in 
itself, requiring no proof of special damages. © 
Most jurisdictions do not distinguish between libel 
per se and libel per quot holding instead that 

eneral damages from libel are presumed. 2. Libel 

at is defamatory on its face, such as the state- 
ment “Frank is a thief.” (Cases: Libel and Slander 


| 
| 
| 
| 
| 
| 
| 
| 
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33. C.J.S. Libel and Slander; Injurious Falsehood 
§ 198.) 


obscene libel. Hist. 1. The common-law crime of 
publishing, with the intent to corrupt, material 
(esp. sexual words or pictures) that tends to de- 

rave or corrupt those whose minds are open to 
immoral influences. 2. A writing, book, picture, or 
print that is so obscene that it shocks the public 
sense of decency. 


seditious libel. Libel made with the intent of incit- 
ing sedition. @ Like other forms of criminal libel, 

itious libel is no longer prosecuted. See seEpI- 
TION. [Cases: Libel and Slander @-141, 145. C.J.S. 
Libel and Slander; Injurious Falsehood §§ 7-8.) 


trade libel. Trade defamation that is written or 
recorded.:See trade defamation under DEFAMATION. 
Cf. trade ‘slander under sLanper. [Cases: Libel and 
Slander 130. pile Libel and Slander; Injurious 
Falsehood §§ 204-206, 209.] 
3. The complaint or initial pleading in an admiralty 
or ecclesiastical case. [Cases: Admiralty 60. C_J.S. 
Admiralty §§ 171-173.] — Also termed (in sense 3) 
libel of information. 
libel, vb. 1. To defame (someone) in a permanent 
medium, esp. in writing. [Cases: Libel and Slander 


@>}, 25. CJ.S. Lebel and Slander; Injurious Falsehood © 


§§ 2, 5-6, 10, 47-52.] 2. Hist. Maritime law. To sue in 
admiralty or ecclesiastical court. © This use of the 
term was eliminated with the merging of the Admi- 
ralty Rules into the Federal Rules of Civil Procedure 
in 1986. 


libelant (11-bal-gnt). 1. The party who institutes a suit 
in admiralty or ecclesiastical court by filing a libel. 
(Cases: Admiralty 941. C.J.S. Admtralty §§ 142-145, 
147.] 2. yiperer. — Also spelled Ubellant. 


libelee (li-bal-ce). The party against whom a libel has 
been filed ia admiralty or ecclesiastical court. — Also 
spelled Ubellee. (Cases: Admiralty 42. C.J.S. Admi- 
ralty 88 146-147.] 


libeler. One who publishes a written rena state- 
ment. — Als6 spelled iibeller, — Also termed libelant. 
[Cases: Libel and Slander @°77. C.J.S. Libel and 
Sloacer; Injurious Falsehood § 126.] 


libellary procedure (li-bel-er-ee). Roman law. The pre- 
limi proceedings in a lawsuit, initiated by a 
plaintiff's written claims (in a lébellus) to the magis- 
trate. 

libellos agere (la-bel-as aj-o-ree), vb. [Latin] Roman law. 
To assist the emperor in responding to petitions. — 
Also termed libellum agere. 


libellous, adj. See LipeLous. 


libellus (le-bel-as), n. [Latin] 1. Roman law. A small 
book; a written statement to a court; a petition. 2. 
Hist, An instrument conveying all or part of land. 3. 
Any one of a number of legal petitions or docu- 


ments, such as a bill of complaint. 
libellus aceusatorius (le-bel-es o-kyoo-ze-tor-ee-05). 
_ (Latin) Roman law. A criminal accusation in writing. 
libellus appellatorius (lo-bel-os epee ese es) [Lat- 
in] Roman law. A written appeal in cognitio proceed- 
ings. 


libera falda 


libellus conventionis (la-bel-es kan-ven-shee-oh-nis). 

[Latin] Roman law. The statement of a plaintiff's 

claim in a petition sent to the magistrate, who directs 
its delivery to the defendant. 

“The libelius conventionis was very Iike the intentio of the 

formulary , and the modem statement of claim, since 

it set forth [n a succinct manner the nature of the plaintiff's 

nignt and the circumstances attending Its alleged violation.” 

= ‘ae Roman Private Law 417 (C.H. Ziegler ed., 2d 


libellus divortii (le-bel-os di-vor-shee-1). [Latin] Roman 
law. A bill of divorce. @ In the later Roman Empire, 
also termed libellus repudii. 


Kbellus famosus (la-bel-as fa-moh-sas). [Latin] Roman 
law. A defamatory publication. | 
“Libeflus famosus .... According to the Lex Comelia de 
iniurilg punishment was inflicted on the person who wrote 
(sen : f) of edited (ediderit) 
such a lampocn, even ff the publication was le under 
another name or anonymously (sine nomine)." Adolf Ber- 
ger, Encyclopedic Dictionary of Roman Law 562 (1953). 
libellus repudii (le-bel-os ri-pyoo-dee-t). See LIBELLUS 
DIVORTH. 
libellus rerum (lo-bel-es reer-om), x. (Latin, Hist. An 
inventory. 
ibellus supplex (le-bel-as sap-leks). [Latin] Roman law. 
A petition. esp. to che emperor. @ All petitions to the 
emperor had to be in writing. 


libel of accusation. Scois law. The instrument stating 
the criminal charge against an accused person. 


libel of information. Maritime law. See LIBEL (3). 


libel of review. Maritime law. A new proceeding attack- 
ing a final decree after the right to appeal has 
expired. See LIBEL (8). 


libelous, adj. Constituting or involving libel; defamato- 
ty <a libelous newspaper story>. — Also s 
libellous. [Cases: Libel and Slander ¢=6-14. C.J.S..- 
Libel and Slander; Injurious Falsehood §§ 2, 5, 10-12, 
17-42, 104.] 

libel per quod. See Linen. 

libel per se. See Line. 

liber (lt-bor), adj. (Latin “free”] 1. (Of courts, public 

laces, etc.) open and accessible. 2. (Of a person) 
aving the state or condition of a freeman. 8. (Of a 

person) free from another's service or authority. 

liber (i-ber), x. (Latin “book”] 1. A book of records, 
esp. of deeds. 2. A main division of a literary or 
professional work. 

libera batella (lib-er-o bo-tel-o), n. [Latin “free boat’) . 
Hist. The right to have a boat fish in certain waters; 
free fishery. 

libera chasea habenda (lib-or-o chay-see-o ho-ben-do), 
n. {Law Latin] Hist. A judicial writ granting a person 
the right to a free chase after game belonging to the 
person’s manor, after the jury's verdict granting that 
right. See cHasE. 

Ebera eleemosyna (lib-or-a el-a-mos-9-na). See FRANKAL- 
MOIN. 


libera falda (lib-er-o fal-de or fawl-do). See DE LIBERA 
FALDA. 


liberal 


liberal, adj. 1. (Of a condition, state, opinion, etc.) not 
restricted; expansive; tolerant <liberal policy>. 2. 
(Of a person or entity) opposed to conservatism; 
advocating expansive loms and individual ex- 
pression <liberal party>. 3. (Of an act, etc.) gener- 
ous <a liberal gift>. 4. (Of an interpretation, con- 
struction, etc.) not strict or literal; loose <a liberal 
reading of the statute>. : 


liberal construction. See CONSTRUCTION. 


Ribera lex (lib-er-o leks), n. [Latin “free law"] Hist. Free 
law; the law of the land. @ This phrase referred to 
the law enjoyed by free and lawful men, as opposed 
to men who had lost the benefit and protection of 
the law as a result of committing crimes. See LIBERAM 
LEGEM AMITTERE. 


liberal interpretation. See INTERPRETATION. 


liberam legem amittere (lib-or-om lee-jam 9-mit-o-ree). 
[Latin] Hist. To lose one’s free law. @ This phrase 
refers to falling, by crime or infamy, from the status 
of libera lex. By what was known as a‘ “villenous 
judgment,” a person would be discredited as juror 
and witness, would forfeit goods and chattels and 
lands for life, would have his houses razed and trees 

_ uprooted, and‘would go to prison. This was the 
ancient punishment of a conspirator and of a party 
involved in a wager of battle who cried “craven.” — 
Also termed amittere liberam legem, amittere legem terrae 
(“to lose the law of the land”). See vILLENOUS jUDG- 
MENT. . 

libera piscaria (lib-or-e pis-kair-ee-o). See free fishery 
under FISHERY (1). 

liberare (lib-o-rair-ee), vb. 1. Civil law. To set (a per- 
son) free. 2. Hist. To deliver or transfer (a writ, etc.). 


liberari facias (lib-a-rair-ee fay-shee-as). (Law Latin 
“that you cause to be delivered”) Hist. A writ of 
execution ordering a sheriff to seize the debtor's 
unsalable real property and deliver it to the creditor 
to satisfy the creditor's claim. Cf. 1EVARI PACIAS; FIERI 
FACIAS. 


Liber Assisarum (i-bar as-1-zair-om), n. (Law Latin 
“Book of Assizes”] Hist. A collection of cases arising 
in assizes and other country trials. @ It was the 
fourth volume of the reports of the reign of Edward 
III. 


liberate (lib-e-ray-tee), x. [Law Latin] Hist. 1. A chan- 
cery writ to the Exchequer ordering the payment of 
an annual pension or other sum. 2. A writ to the 
sheriff authorizing delivery of any property given as 
bond and then taken when a defendant forfeited .a 
recognizance. 3. A writ to a jailer ordering sprbed 5 
of a prisoner who had paid bail. 4. A writ to a sheri 
commanding him to deliver to the plaintiff lands or 
goods pledged as part of a commercial trade loan 
arrangement (a statute staple) available in certain 
merchant towns in England. ® If a debtor defaulted 
on this obligation, the creditor could obtain a writ of 
extent, which directed the sheriff to take an invento- 
ry and entitled the creditor to keep the debtor's 
property for a time until the rentals on the property 
equaled the amount due. The writ of Kberate was 
issued after the inventory had been performed un- 
der the writ of extent. See EXTENT; STAPLE (1), (2). 
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liberate, vb. To set (a person) fice, as from slavery, 
bondage, or hostile control. 

Kberatio (lib-e-ray-shee-oh), n. [Law Latin] Hist. Mon- 
ey paid for the delivery or use of a thing; a payment. 


iberatio legata (lib-o-ray-shee-ol: le-gay-ta). See Leca. 
TUM LIBERATIONIS. 


liberation. 1. The act or an instance of freeing some- 
one or something. 2. Civil law. Final payment under 
a contract, thereby extinguishing the debt. 

liberation movement. /nt'l law. An organized effort to 
achieve the political independence of a particular 
nation or people. 

Hberatio nominis (lib-o-ray-shee-oh nahm-o-nis). [Lat- 
in] Roman law. The discharge of a debt. — 

liberative, adj. Serving or tending to free or release. 

liberative prescription. See pREscRIPTION. 

Liber Authenticorum (lt-ber aw-then-te-kor-om). [Lat- 
in] Roman law. A translated, unabridged collection of 
Justinian’s Greek Novels, assembled between ap. 535 
and 556. @ This collection is distinguished from the 
similar work, the Epitome Juliani. — Also termed 
Authenticum. 

Kbera warrena (lib-er-e wor-ee-na). See free warren 
under WARREN. 


liber bancus (li-ber bang-kas). See FREE BENCH. 


Kiber et legalis homo (l1-ber et le-gay-lis hoh-moh). See 
LEGALIS HOMO. 

liberi (lib-or-1), n. pl. [Latin] Roman lew. 1. Children. 2. 
Descendants. @ In the praetorian rules of intestate 
succession, liberi were the first rank of claimants, 
comprising the sui heredes of the Twelve Tables, and 
some others, such as emancipated children. Cf. cect. 
TIMI HEREDES. 

liberis nascituris (lib-or-is nas-o-t{y]uur-is). [Latin] 
Hist. To children yet to be born. ® The phrase usu. 
referred to designations made in marriage contracts. 


liber tudiciorum. See LEX VISIGOTHORUM. 

liber judicialis of Alfred (lt-ber joo-dish-ee-ay-lis), 1. 
(Law Latin] See poomBook. 

liber niger (l-ber ni-jor), n. [Latin “black book”) Hist. 
An ancient record, such as the register in the Exche- 
quer and the register of charters of “abbeys and 
cathedrals. : 

Liber Niger Parvus (l1-bar n1-jer pahr-vas). See BLACK 
BOOK OF THE EXCHEQUER. oe 

liber ruber scaccarii (li-ber roo-ber sko-kair-ee-1), n. 
[Law Latin] Hist. Red book of the Exchequer. @ This 
was an ancient register of the names of those hold- 
ing land per barontam during the reign of Henry II. 

ibertas (li-bar-tas or lib-or-tas), n. [Latin “liberty, free- 
dom" Hist. A privilege or franchise. 

libertas ecclesiastica (li-ber-tas e-klee-z[h]ee-as-ti-ka), 
an. [Law Latin “church liberty”) Hist. Immunity from 
secular law, enjoyed by the church and the clergy, 
who are subject to ecclesiastical law. @ This immunity 
was created in Magna Carta (3215). 

libertatibus allocandis (lib-or-tay-ta-bas al-o-kan-dis). 
See DE LIBERTATIBUS ALLOCANDIS. 
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libertatibus exigendis in itinere (lib-ar-tay-ta-bas ek-sa- 
jen-dis in 1-tin-o-ree), n. [Latin] Hist. A writ from the 
king to one of a panel of itinerant judges (the 
justices in eyre) ordering them to admit an attorney 
to represent a criminal defendant. See Eyre. 


liberti (li-bar-t), . pl. [Latin] Roman law. Manumitted 
slaves, considered in their relation with their former 
masters, who were known as patrons. Cf. INGENUUS; 
LIBERTINI. 


liberticide (la-bar-te-sid), 2. 1. The destruction of 
liberty. 2. A destroyer of liberty. — liberticidal, adj. 


liberties. Hist. 1. Privileged districts exempt from the 
sheriffs jurisdiction. 2. In American colonial times, 
laws. 3. Political subdivisions of Philadelphia. 


libertini (lib-ar-tr-n1), n. pl. [Latin] Roman law. See LaTi- 
” NIJUNIANI. : 


liberty. 1. Freedom from arbitrary or undue external 
restraint, esp. by a government <give me liberty or 
give me death>. 2. A right, privilege, or immunity 
enjoyed by prescription or by grant; the absence of a 
I duty imposed on a person <the liberties pro- 
tected by the Constitution>. (Cases: Constitutional 
Law @ 83, 254.1. C.J.S. Constitutional Law §§ 472, 
511, 977-978, 980, 1418; Right to Die § 2.] : 


“{Liberty] denotes not merely freedom from bodily restraint 
but also the right of the Individual to contract, to engage In 
any of the common occupations of life, to acquire useful 
knowledga, to marry, lish a home and bring up chil- 
dren, to worship God accerding to the dictates of his own 
conscience, and generally to enjoy those privileges tong 
tecognized at common law as essential to the orderly 

it of happiness by free men." Meyer v. Nebraska, 262 

.S. 390, 399, 43 S.Ct. 625, 626 (1923). - 


“The sphere of my | liberty is that ere of activity 
within which the ew pet fs Sone aione.” John 
pera Jurisprudence 239 (Glanville L. Witkams ed., 10th 


“The word liberty has become a symbol around which have 
- dung some of the most generous human emotions. We 
have been brought up to thrill with admiration at the men 
who say, Give me liberty or give me death. But tha philoso- 
pher asks whether all those who are devoted to fiberty 
mean the same . Does liberty or freedom, for Instance, 
involve free trade? it involve freedom to preach race 
hatred ‘or the overthrow of all that we regard as sacred? 
Many who believe In liberty characterize the freedom which 


things, ea Poe be made out for the direct 
. Absolute jom is just what people do not want 
...-" Morris R. Cohen, Reason and Law 101-02 (1961). 


civil liberty. See CIVIL LIBERTY. 
individual liberty. See personal liberty. 


natural liberty. The power to act as one wishes, 
without any restraint or control, unless by nature. 


“This natural liberty ... [Is] a right Inherent in us by birth 
.... But every man, when he enters into socity, gives up a 
Se en ee eee 
purchase; and, In consideration of receiving the advantages 
of mutual commerce, obliges himself to conform to those 
laws, which the comm has thought proper to estab- 
Esh.” 1 Willlam Blackstene, Commentaries on the Laws of 
England 121 (1765). 


libra 


personal liberty. One's freedom to do as one pleas- 
es, limited only by the government's right to regu- 
Jate the public health, safety, and welfare. — Also 
termed individual liberty. (Cases: Constitutional Law 
83. C.J.S. Constitutional Law §§ 472, 511.] 

political liberty. A on’s freedom to participate 
im the operation of government, esp. in elections 
and in the making and administration of laws. 


religious liberty. Freedom — as guaranteed by the 
First Amendment — to express, without external 
control other than one’s own conscience, any or no 
system of religious opinion and to engage in or 
refrain from any form of religious observance or, 
public or private religious worship, as long as it is 
consistent with the peace and order of society. 
(Cases: Constitutional Law €=84. C.J.S. Constitu- 
tional Law §§ 518-517.) 


Liberty Clause. The Due Process Clause in the 14th 
Amendment to the U.S. Constitution. See DUE pro. 
cess CLAuSE. [Cases: Constitutional Law €251-320.5. 
C.J.S. Constitutional Law §§ 455, 461-467, 470, 501, 
503, 513, 518, 540, 557, 576-581, 585, 587, 596, 
612, 614-618, 704, 883, 945-1348, 1550-1396, 
1399-1401, 1405-1427; Right to Die § 2; Zoning and 
Land Planning § 23.] 


liberty interest. See INTEREST (2). 
liberty not. See No-puTY. 


liberty of a port. Marine insurance. A license incorpo- 
rated in a marine policy allowing the vessel to dock 
and trade at a designated port other than the princi- 
pal port of destination. 


liberty of contract. See FREEDOM OF CONTRACT. 
liberty of speech. See FREEDOM OF SPEECH. 


liberty of the globe. Marine insurance. A license incor- 
porated in a marine policy authorizing the vessel to 
go to any.part of the world, rather than be confined: 
to a particular port of destination. [Cases: Insurance 
2214.) 


liberty of the press. See FREEDOM OF THE PRESS. 

Kiberum maritagium (lib-er-om mat-d-tay-jee-am). See 
FRANKMARRIAGE. ee, 

liberum servitium (lib-or-em sor-vish-ee-om), 2. [Law 
Latin] See seRviTiuM LIBERUM. =. 

liberum socagium (lib-er-om sok-ay-jee-am), x. [Law 
Latin] See free socage under socacE. 7 

liberum tenementum (lib-or-em_ ten-e-men-tam), 7. 
{Law Latin] Hist. 1. A plea of freehold; a defensive 
common-law pleading in an action for trespass to 
lands. @ The defendant pleaded either ownership of 
the land in question or authorization from the free- 
hold owner. [Cases: Trespass ©°25, 27. C.J.S. Tres- 
pass §§ 46-56, 167.] 2. FREEHOLD. : 


liberum veto. See VETO. 
LIBOR. abbr. See LONDON INTERBANK OFFEREN RATE. 


bra (h-bra), n. [Latin] Hist. An English pound; a sum 
of money equal to a pound sterling. Pl. Hbrae. 


libra arsa (li-bra ahr-sa), n. [Law Latin] Hist. A 
pound melted to test its purity. 


Vas 
te..! 


llbrarian 


libra numerata (l-bra nlyeonwy #4 -te), n. [Law 
Latin] Hist. A pound of money that has been 
counted. 


libra pense (li-bre pen-se), x. [Law Latin] Hist. A 
pound of money by weight. 
librarian. Parlia law. An officer charged with 
custody of an organization’s books, periodicals, and 
other published matter, and sometimes of the orga- 
nization's own archives and files as well. 


Library of Congress. A library on the U.S. Capitol 
grounds 2 ean for conducting research for 
members of Congress and congressional committees. 
@ The Library maintains collections of materials that 
in many areas are the world’s most extensive. Head- 
ed by a Librarian appointed by the President with 
the advice and consent of the Senate, it was estab- 
lished in 1860. 2 USCA §§ 131 et seq. 


libripens (lib-re-penz), n. [Latin] Roman law. A person 
who holds a bronze balance during actual or ritual 
sales, such as the ceremonies of emancipating a son 
from his father or conveying important property: a 
scale-holder. © The purchaser strikes the balance 
with a piece of bronze to symbolize completion of 
the sale. The seller then receives the bronze as a sign 

” of the purchase money. See MANCIPATION. 


license, n. 1. A permission, usu. revocable, to commit 
some act that would otherwise be unlawful; esp., an 
agreement (not amounting to a lease or profit 4 
rendre) that it is lawful for the licensee to enter the 
icensor’s land to do some act that would otherwise 
be illegal, such as hunting game. See servrTuDE «). 
{Cases: Licenses 43. C.J.S. Easements § 9; Licenses 
§ 88.) 

“TA] license {s an authority to do a particular act, or series 
of phe upon another's land, without possessing any estate 
therein. is founded in perscnal confidence, and Is not 
assignable, nor within the statute of frauds." 2 James Kent, 
on Law *452-53 (George Com- 

stock ed., 11th ed. 1866). 


2. The certificate or document evidencing such 


permission. — license, vb. 
artistic license. An open-source license that prohib- 
its the sale of modified software uniess it is includ- 
ed in a:package with other software. 


bare license. A license in which no property inter- 
est passes to the licensee, who is merely not a 
trespasser. @ It is revocable at will. — Also termed 
naked license; mere. license. [Cases: Licenses 6°43, 57, 
C.J.S. Easements § 9; Licenses §§ 88, 95, 101-102.] 


blanket license. Copyright. A license granted by a 
performing-rights society, such as ASCAP or BMI, 
to use all works in the society’s portfolio in ex- 
change for a fixed percentage of the user's reve- 
nues. 


box-top license. See shrink-wrap license. 


BSD license. A form of open-source license that 
allows users to incorporate the source code into 
proprietary products as long as the names of the 
original creator or contributors are not used to 
endorse or promote the products without permis- 
sion. — Also termed BSD-style license. 


click-wrap license. See POINT-AND-CLICK AGREEMENT. 
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compulsory license. 1. Copyright. A statutorily creat- 
ed license that allows certain parties to use copy- 
righted material without the explicit permission of 
the copyright owner in exchange for a specified 
royalty. — Also termed equitable remuneration. 
[Cases: rr ie Sa and Intellectual Property 
48.1. CJS. ] and Intellectual Property 
§§ 86-91.] 2. Patents. A statutorily created license 
that allows certain pcople to pay a royalty and use 
an invention without the patentee's permission. © 
While some nations currently recognize compulso- 
ry licenses, the United States never has. 


cross-license. Patents. An agreement between two or 
more patentees to exchange licenses for their mu- 
tual benefit and mutual use of the licensed prod- 
ucts. (Cases: Patents 206. C.J.S. Patents § 342.) 


distribution license. A marketing license, usu. limit- 
ed by geography. 

exclusive license. A license that gives the licensee 
the sole right to perform the licensed act, often in 
a defined territory, and that prohibits the licensor 
from performing the licensed act and from grant- 
ing the right to anyone else; esp., such a license of 
a copyright, patent, or trademark right. (Cases: 
Patents. 211(1). C.J.S. Patents § 348.] 


general-public license. See open-source license. 


implied license. A royalty-free license arising from a 
property owner's conduct regarding another per- 
son's use of the property even though the owner 
has not expressly consented to the property's use. 
@ In a patent context, the circumstances surround- 
ing the conduct give rise to an affirmative grant of 
consent or permission to infringe a patent's claims. 
For example, the conduct of a patentee who en- 
courages the manufacture of infringing products 
may constitute an implied license to use the pat- 
ent. An implied license may also arise when a 
atentee authorizes the sale or express grant of a 
cense to a buyer, who then resells the license to a 
third party; the third party is the patentee’s im- 
plied licensee. (Cases: Patents 210. C.J.S. Patents 
§ 346.) 

implied license by acquiescence. An implied license 
that arises from the patentee's tacit or passive 
acceptance of or implied consent to'an otherwise 
infringing act. — . . 

implied license by conduct. An implied license based 
on the patentee’s course of conduct, including 
language, from which another person could prop- 
erly infer that the patentee consented to the oth- 
er's use of the patent. See implied license by equitable 
estoppel; implied license by legal estoppel. 

implied license by equitable estoppel. An implied 
license usu. based ea the paicitens failure to take 
timely action to enforce patent rights against an 
infringer after objecting to the infringer's actions, 
thereby misleading the infringer into believing 
that the patentee will not act. See A.C. Aukerman Co. 
v. R.L. Chaides Constr. Co., 960 F.2d 1020, 1042-438 
(Fed. Cir. 1992). 

implied license by legal estoppel. An implied license 
based on fg repens biroaiicant grant of a 
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right or interest that cannot be derogated by the 
patentee’s later acts. 


label license. A notice on an item's package grant- 
ing the purchaser a license to practice the process 
by using the item without additional payments to 
the licensor. 


license coupled with an interest, An_ irrevocable 
license in real estate that confers the right (not the 
mere permission) to perform an act or acts upon 
the property; esp., a license incidental to the own- 
ership of an interest’ in a chattel located on the 
land with respect to which the license exists. @ This 
type of license is considered an interest in the land 
itself. An injunction may be obtained to prevent 
the wrongful revocation of such a license. — Also 
termed license coupled with the grant of an interest. 
[Cases: Licenses €°43, 57. C.J.S. Easements § 9; 
Licenses §§ 88, 95, 101-102.] 
“A licence may be coupled with some interest In the land or 
chattels thereon. Thus the right to enter another man's land 
to hunt and take away tho deer killed, or to cut down a tree 
and remove it, Involves the grant of an interest In the deer 
or tree and also a licence annexed to it to come on the 
nised Interest in the 
pro , and It isust have been validly created. Thus at law 
a right to take cen or minerals, being a profit 8 prendre, 
must 


give effect to a specifically enforceable agreement to grant 
an Interest, so that a licence coupled with a profit & prendre 
ranted merely in ste but ve —e may be protected by 


unction.” Robert Thompson, A Manual 
the Law of Real Property 428 (6th ed. 1993). 
mechanical license. A grant of the right to produce 


and release a copyrighted work in exchange for a 
royalty based on the number of units manufac- 
tured and sold. 


mere license. See bare license. 


Mozilla public license. An open-source license that 
allows software users to modify and publicly dis- 
tribute the software, but requires users to release 
the changed software under the same copyright as 
the original source code, and to release all claims 
to patent rights. @ The Mozilla public license was 
developed for the Netscape and Netscape Com- 
municator browsers but is not limited to use with 
them. — Abbr. MPL. 


naked license. 1. A license allowing a licensee to use 
a trademark on any goods and services the licen- 
see chooses. [Cases: Trade Regulation ¢108. 
C.J.S. Trade-Marks, Trade-Names, and Unfair Compe- 
titon §§ 209-212.) 2. See bare license. 


licensee 


open-source license. A-license that allows open- 
source software users to copy, distribute, or modify 
the source code, and publicly distribute derived 
works based on the source code. © Open-source 
licenses usu. do not require royalty or other fees 
on distribution. The license typically requires a 
user who redistributes original or modified soft- 
ware that was received under an open-source li- 
cense to provide the original license terms, includ- 
ing all disclaimers, to all future users, and to 
distribute the source code with any machine-exe- 
cutable software. It is unclear who has the right or 
ower to enforce the terms of an open-source 
icense. — Sometimes termed general-public license. 


tary license. A license that restricts a soft- 
ware user’s ability to copy, distribute, or modify 
the software. : 


shrink-wrap license. A license printed on the out- 
side of a software package to advise the buyer that 
by opening the package, the buyer becomes legally 
bound to abide by the terms of the license. @ 
Shrink-wrap licenses usu. seek to (1) prohibit users 
from making unauthorized copies of the software, 
(2) prohibit modifications to the software, (3) limit 
use of the software to one computer, (4) limit the 
manufacturer’s lability, and (5) disclaim warran- 
ties. — Also written shrinkwrap license. — Also 
termed box-tep license; tear-me license. See POINT- 
AND-CLICK AGREEMENT. [Cases: Copyrights and Intel- 
lectual Property €=107.] 


site license. Copyright. A software license that allows 
a company to install a set number of copies on 
individual computers within the company. 
synchronization license. A license to reproduce and 
synchronize a copyrighted musical composition 
with visual images that are not covered by the 
musical work’s copyright. @ Synchronization rights 
are commonly associated with audiovisual produc: 
tions, such as music videos or movies. 

tear-me-open license. See shrink-wrap license. 
use-based license. An open-source software license 
to which the user assents by acting according to 
the license’s terms, namely, by: using, modifying, 
or distributing the licensed software. ® Unlike a 
point-and-click agreement, a‘. use-based license 
does not require the user to expressly declare 


acceptance of the license terms before using the 
software. 


license bond. See BoNnp (2). 
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license coupled with the grant of an interest. See 
license coupled with an interest under LICENSE. 


licensee. 1. One to whom a license is granted. 2. One 
who has permission to enter or use another's prem- 
ises, but only for one’s own purposes and not for the 
occupier’s benefit. @ The occupier has a duty to 
warn the licensee of any dangerous conditions 
known to the occupier but unknown to the licensee. 
An example of a licensee is a social guest. Cf. invi- 
TEE; TRESPASSER. [Cases: Licenses €°43. C.J.S. Ease- 
ments § 9; Licenses § 88.) . 


bare licensee. A licensee whose presence on the 
premises the occupier tolerates but does not neces- 
sarily approve, such as one who takes a shortcut 


nonexclusive license. A license of intellectual-prop- 
erty rights that gives the licensee a right to use, 
make, or sell the licensed item on a shared basis 
with the licensor and possibly other licensees. 


nonmetered license. Patents. An agreement to allow 
a patent's use in exchange for a flat percentage of 
sales, regardless of how much the patent is actually 
used. @© The Supreme Court rejected a nonme- 
tered license as patent misuse, saying the buyer 
has a right to insist on paying only for actual use. 
Zenith Radio Co. v: Hazeltine Research, Inc., 395 U.S. 
100, 89 S.Ct. 1562 (1969). See PATENT-MISUSE DOC- 
Belt : (Cases: Patents €218(5). C.J.S. Patents 


{flcense fee 


across another's land. — Also termed naked licensee; 
mere licensee. (Cases: Licenses 43. C.].S. Easements 
§ 9; Licenses § 88.] 


licensee by invitation. One who is expressly or 
impliedly permitted to enter another's premises to 
transact business with the owner or occupant or to 

rform an act benefiting the owner or occupant. 
[Cass Licenses €43. C.J.S. Easements § 9; Licenses 


licensee by permission. One who has the owner's 
permission or passive consent to enter the owner's 
premises for one’s own convenience, curiosity, or 
entertainment. [Cases: Licenses €43. C.J.S. Ease- 
ments § 9; Licenses § 88.) 


Heensee with an interest. See iNvITZE. 
mere licensee. See bare licensee. 
naked licensee. See bare licensee. 


" license fee. 1. A monetary charge imposed by a gov- 
ernmental authority for the privilege of pommlings 
particular occupation, business, or activity. — Also 
termed license tax. (Cases: Licenses €@1. C.J.S. Archi- 
tects § 8; Licenses 8§ 2-4.} 2. A charge of this ty 

_ accompanied by a requirement that the licensee take 
some action, or be subjected to regulations or re- 
strictions. (Cases: Licenses @°1. C.J.S. Architects § 8; 
Licenses 88 2-4.] 

license in amortization, Hist. A license authorizing the 
conveyance of property otherwise invalid under the 
statutes of mortmain. See MORTMAIN. 


license tax. See LICENSE FEE (1). 


licensing. 1. The sale of a license authorizing another 
to use something (such as computer software) pro- 
tected by copyright, patent, or trademark. (Cases: 
Copyrights and Intellectual iy ae 48; Patents 
eh06: Trade Regulation € 108. C.J.S. Copyri 
and Intellectual Property §§ 27, 29, 33-34, 93; Patents 
§ 342; Trade-Marks, Trade-Names, and Unfair Competi- 
tion §§ 209-212.] 2. A governmental body's process 
of issuing a license. — Also termed (in sense 2) 
licensure. (Cases: Licenses €1. C.J.S. Architects § 8; 
Licenses §§ 2-4.] 


licensdr. One who ts a license to another. — Also 
spelled Ucenser. [ : Licenses 943. C.J.S. Ease- 
ments § 9; Licenses § 88.) 


licensure. See LICENSING (2). 


licentia (li-sen-shee-a), 2. (fr. Latin licere “to be law- 
ful”) Hist. License; permission. . 

licentia concordandi (li-sen-shee-o kon-kor-dan-d)), n. 
[Law Latin “license to agree”) Hist, One of the 
proceedings on levying a fine of lands. See conct 
D'ACCORDER. 


“Tho licentia concordandi, or teave to agree the suit. For, as 
soon as the action is brought, the defendant knowing 
himself to be In the wrong, is sup to make overtures 
of peace and accommodation to plaintiff. Who, accept- 
ing them, but having, upon out the writ, 
pledges to prosecute his sult, which he endangers if he 
now deserts & without 


licentia loquendi (li-sen-shee-o loh-kwen-di). (Latin “li- 
cense to speak” See IMPARLANCE. 
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licentia surgendi (li-sen-shee-9 sar-jen-d1), 2, [Law Lat- 
in “license to arise”) Hist. Permission or writ from 
the court to a tenant in a real action to get out of 
bed and appear in court, following the tenant's 
earlier plea of inability to appear because of illness 
that confined the tenant to bed. @ The tenant could 
lose the case by default for falsely claiming illness. 
See DE MALO; ESSOIN; DE ESSONIO DE MALO LECTI. 


licentiate (li-sen-shee-at), n. One who has obtained a 
license or authoritative permission to exercise some 
function, esp. to practice a profession <a licentiate 
in law should be held to high ethical standards>. 


licentia transfretandi. See DE LICENTIA TRANSFRETANDI. 

licentious (l!-sen-shes), adj. Lacking or ignoring moral 
or legal restraint, esp. in sexual activity; lewd; lascivi- 
ous, — licentiousness, n. 

licere (li-seer-ee), vb. [Latin] Roman law. :To be allowed 


by law. @ The stipulation habere licere guaranteed the 
buyer indemnity from eviction. 


licert. See LICTTARI. 


licet (li-set or lis-at). [Latin] Hist. 1. It is permitted; it is 
lawful. 2. It is conceded; it is granted. 

licit (lis-it), adj. Not forbidden by law; permitted; 
legal. — licitly, adv. 

licitari (lis-e-tair-ee), vb. [Latin] Roman law. To bid for 
an item, esp. repeatedly during the same sale. — 
Also termed liceri. 


licitation (lis-e-tay-shan). 1. The offering for sale or 
bidding for purchase at an auction; esp., in civil law, 
a judicial sale of property held in common. See La. 
Civ. Code art. 811. [Cases: Husband and Wife 
€272(5); Partition 99. C.].S. Partition § 149.] 2. 
CANT. : 

licitator (lis-a-tay-ter), n. [Latin] Roman law. The bid- 
der at a sale. 


lictor (lik-ter), n. (Latin] Roman law. An officer who 
accompanied a magistrate having imperium and tradi- 
tionally carried a bundle of rods and an ax, symbol- 
izing the magistrate’s powers of life and death and of 
corporal punishment over citizens. See IMPERIUM. 


Lidford law (lid-ferd). Hist. A form of lynch law 
appear person to be punished first and tried 
ater. @ The term took its name from the town of 
Lidford (now Lydford) where this type of action 
supposedly took place. Cf. Jedburgh justsce under Jus- 
TICE (1). 


lie, vb. 1. To tell an untruth; to sai or write falsel 

<she lied on the witness stand>. See perjury. Cf. 
FABRICATE. [Cases: Perjury ©°12. CJS. Perjury 
§§ 6-11, 17-20.] 2. To have foundation in the law; 
to be legally supportable, sustainable, or proper <in 
such a situation, an action lies in tort>. 3. To exist; 
to reside <final appeal lies with the Supreme 
Court>. 


Lieber Code. A codification of rules and customs of 
warfare, first developed by Francis Lieber during the 
American Revolution, formally adopted as law by 
Abraham Lincoln during the Civil War, and used as 
the basis for the first codified international rules of 
law at The Hague Peace Conference of 1899. @ The 
rules were extended and refined in another Hague 
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convention in 1907, and became known as the Law 
of The Hague. See Law OF THE HAGUE. 


lie detector. See POLYGRAPH. 


liege (Icej), adj. Hist. 1. Entitled to feudal allegiance 

and service. 2. Bound by feudal tenure to a lord 

aramount; owing allegiance and service. 3. Loyal; 
aithful. — Also termed ligius. — 


liege, n. Hist. 1. A vassal bound to feudal allegiance. — 
Also termed liege man; liege woman. 2. A loyal subject 
of a monarch or other sovereign. 3. A feudal lord 
entitled to allegiance and service; a sovereign or 
superior lord. — Also termed (in sense 3) diege lord. 


liege homage, n. Hist. Homage paid by one sovereign 
te another, including pledges of loyalty and services. 


liege lord, n.Hist. See LIEGE (8). 
liege man, n. Hist. See LIEGE (1). 


liege poustie (leej pow-stee). [Law French “liege pow- 
er” fr. Latin legitima potestas “lawful power’) Scots 
law. The lawful power of one in good health, as a 
result of which the person might dispose of heritable 
property. @ The phrase often appeared attributively, 
as in legé poustie conveyance. Cf. LEGITIMA POTESTAS. 


“ueae pousme; fs that state of health which gives a 


Ing the lawful power cf disposing of pro ofty at cri i 

Is used in cottiradistinction to deathbed —a lege poustle 
conveyance pela a conveyance not challengeable on the 
head of death .-.. The tests of fege poustie, opposed 
to the foboepa lg of deathbed, are survivance bra bo 
i and going to kirk or market unsupported.” Willlam 
Bell, Bell's Dictionary and Digest of the Law of Scotland 662 
(George Watson ed., 7th ed. 1890). 
“IA 8 poustie conveyance being one not chailengeable 
by ine fel on the d of deati-bed. This condition of 
health the granter of a deed was held to have bed ote if at 
the time of ening Ke he was not affected by the disease of 
which he cled, or Hf, after Ing tt, he attended kirk or 
market, unsupported, or survived for days.” John 
Trayner, Trayner’s Latin Maxims 329 (4th ed. 1894). 

lieger,n. Archaic. See LEDGER (2). 

liege subject. See natural-born subject under SUBJECT. 

liege woman, n. Hist. See LieGE (1). 


‘lie in franchise, vb. Hist. (Of wrecks, waifs, strays, etc.) 


- to be seizable without judicial action. 


lie in grant, vb. Hist. (Of incorporeal hereditaments) 
to be passable by deed or charter without the cere- 
mony of livery of seisin. 


lie in livery, vb. Hist. (Of corporeal hereditaments) to 
be passable by livery of seisin rather than by deed. 


lien (leen or lee-on), 2. A legal right or interest that a 
creditor has in another's property, lasting usu. until 
a debt or duty that it secures is satisfied. @ Typically, 
the creditor does not take possession of the property 
on which the lien has been obtained. Cf. pLenGE (9). 
[Cases: Liens €1. C.J.S. Liens §§ 2-3, 12, 18.] — 
lien, vb. — lienable, liened, adj. 

accountant’s lien. The right of an accountant to 
retain a client's papers until the accountant's fees 
have been paid. 

agent’s lien. A lien against property of the estate, 
in favor of an agent, to secure the agent’s compen- 


llen 


sation as well as all necessary expenses incurred 
under the agent's power. [Cases: Principal and 
Agent 90, C.J.S. Agency § 357.) 

agister’s lien (a-jis-terz). A lien on the animals 
under an agister’s care, to secure payment of the 
agister's fee. See AGISTER; AGISTMENT. [Cases: Ani- 
mals €26. C.].S. Animals § 62.] 


agricultural lien. 1. A statutory lien that protects a 
seller of farming equipment by giving the seller a 
lien on crops grown with the equipment. [Cases: 
iculture 10, C.J.S. Agriculture §§ 105, 
118-114, 119-120.] 2. Secured transactions. An in- 
terest (other than a security interest) in farm prod- 
ucts having three characteristics: (1) it must secure 
payment or performance of an obligation for 
oods or services furnished in..connection with a 
lebtor’s farming operation, or. of an obligation for 
rent on real property leased by a debtor in con- 


- nection with farming; (2) it must be created by 


statute in favor of a person either who in the 
ordinary course of business furnished goods or 
services to a debtor in connection with the debtor's 
farming, or who leased real property to a debtor 
in connection with the debtor's farming; and (3) 
the effectiveness of the interest must not depend 
on the braves possession of the personal proper- 
ty. UCC § 9-102(a)(5). 

architect’s lien. A statutory lien on real property in 
favor of an architect who has drawn the plans for 
and supervised the construction of improvements 
on the property. (Cases: Mechanics’ Liens €=36. 
C.J.S. Mechanics’ Liens § 33.] 

artisan’s lien. See mechanic's lien. 

attachment lien. A lien on property seized by pre- 
judgment attachment. © Bic a lien is initially 
inchoate but becomes final and perfected upon 
entry of a judgment for the attaching creditor and 
relates back to the date when the lien first 
arose. — Also termed Hen of attachment. See ATTACH- 
MENT. [Cases: Attachment @°177; Federal Civil 
Procedure @ 589. C.J.S. Attachment §§ 203-205.] 


attorney’s lien. The right of an attorney to hold or 
retain a client's money or property (a retaintng lien) 
or to encumber money payable to the client (a 
charging lien) until the attorney's fees have been 


property determined and paid. [Cases: Attorney — 
an e 


nt @ 171. CJ.S. Atlorney and Client 
§§ 357-359.) 


banker’s lien. The right of a bank to satisfy a 
customer's matured debt by seizing the customer's 
money or pee) in the bank's possession. 
(Cases: Banks and Banking €°134, 136. CJ.S. 
_ and Banking §§ 293, 301-305, 312-313, 
316.) 


blanket lien. A lien that gives a creditor the entitle- 
ment to take possession of any or all of the debt- 
or’s real property to cover a delinquent loan. 
carrier’s lien. A carrier's right to retain possession 
of cargo until the owner of the cargo pays its 
shipping costs. (Cases: Carriers 197. C.J.S. Aero- 
nautus and Aerospace § 232; Carriers §§ 484, 486.) 


gz lien. 1. An attorney's lien on a claim that 
the attorney has helped the client perfect, as 


hey 


through a judgment or settlement. [Cases: Attor- 
rag and Client 182. C.J.S. Attorney and Client 
§ 359.] 2. A lien on specified property in the 
debtor's possession. 


chattel lien. See mechanic's lien. 


choate lien (koh-it). A lien in which the lienholder, 
the property, and the monetary amount are estab- 
lished so that the lien is and nothing else 
needs to be done to make it enforceable. (Cases: 
Internal Revenue 4781; Liens €1, 12. CJS. 
Intemal Revenue § 719; Liens §§ 2~3, 12, 14, 18.] 


common-law lien. 1. A lien granted by the common 
law, rather than by statute, equity, or agreement 
by the Paeys (Cases: Liens @1. C.J.S. Liens 
§§ 2-3, 12, 18.] 2. The right of one person to 
retain possession of property belonging to another 
until certain demands of the possessing party are 
met. @ This type of lien, unlike an equitable lien, 
cannot exist without possession. 


concurrent lien. One of two or more liens of equal 
priority attaching to the same property. 
construction lien. See mechanic's lien. 


consummate lien (ken-som-it). A judgment lien 
arising after the denial of a motion for a new trial. 
Cf. inchoate lien. 


conventional lien. A lien that is created by the 
express agreement of the parties, in circumstances 
in which the law would not create a lien. 


deferred lien. A lien effective at a future date, as 
distinguished from a present lien that is currently 
possessory. 

demurrage Ken (di-mor-ij). A carrier's lien on 
goods for any unpaid demurrage charges. See bE. 
MURRAGE. [Cases: Shipping €°185. C.J.S. Shipping 
§§ 431, 439.] 


dragnet lien. A lien that is enlarged to cover any 
additional credit extended to the debtor by the 
same creditor. [Cases: Secured Transactions 
€ 114. CJS. Secured Transactions § 83.) 


equitable lien. A right, enforceable only in equity, 
to<have a demand satisfied from a particular fund 
or specific property, without having possession of 
the fund or property. ® It arises mainly in four 
circumstances: (1) when an occupant of land, be- 
lieving in good-faith to be the owner of that land, 
makes improvements, repairs, or other expendi- 
tures that nently increase the land's value, 
(2) when one of two or more joint owners makes 
expenditures of that kind, (3) when a tenant for 
life completes permanent and beneficial improve- 
ments to the estate begun earlier by the testator, 
and (4) when land or other property is transferred 
subject to the payment of debts, i oe portions, 
or annuities to third persons. — Also termed equi- 
table levy. [Cases: Liens @7. C.J.S. Liens §§ 5~8.] 


execution lien. A lien on property seized by a levy 
of execution. @ Such a hen gives the execution 
creditor priority over later transferees of the prop- 
erty and over prior unrecorded conveyances of 
interests in the property. See EXECUTION (8). [Cases: 


Execution 106. C.J.S. Executions § 137.) 
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factor’s lien. A lien, usu. statutory, on property 
held on consignment by a factor. @ It allows the 
factor to keep possession of the property until the 
account has been settled. See Facror (2). [Cases: 
Factors $47,] 


first lien. A lien that takes priority over all other 
charges or encumbrances on the same property 
and that must be satisfied before other charges 
may share in proceeds from the property's sale. 


floating lien. 1. A lien that is expanded to cover 
any additional property obtained by the debtor 
while the debt is outstanding. [Cases: Secured 
Transactions @116. C.J.S. Secured Transactions 
§ 85.] 2. A lien that continues to exist even when 
the collateral changes in character, classification, 
or location. — Also termed floating charge. 


arnishment lien. A lien on a debtor's prope: 

eld by a garnishee. @ Such a lien attaches in favor 
of the garnishing creditor when a garnishment 
summons is served and also impounds any credits 
the ishee owes the debtor so that they must be 
paid to the garnishing creditor. — Also termed lien 
of garnishment. See GARNISHMENT. [Cases: Federal 
Civil Procedure 609; Garnishment €106.] 


een lien. A possessory lien by which the lien- 
older may retain any of the debtor's goods in the 
lienholder’s possession until any debt due from the 
debtor, whether in connection with the retained 

oods or otherwise, has been paid. @ ‘actors, 
insurance brokers, packers, stockbrokers, and 
bankers have a general lien over the property of 


their clients or customers. Cf. particular lien 


“The usage of any trade sufficient to establish a general 
ien, must ... have been so uniform and notorious, as to 
the inference that the party against whom the ri 
is claimed had knowledge of it. This general flen may also 
be created by express agreement; as, where one or more 
rsons give notice that y will not receive any property 
the purpose of thelr trade or business, 
tion that they shall have a {len upon it, not only in to 
the es on the particular goods, but the 
eneral ce of account. All persons who afterwards 
eal with them, with the knowledge of such notice, will be 
deemed to have acceded to agreement.” 2 James 


Kent, Commentaries 
stock ed., 11th ed. 1886). 
grantor’s lien. See vendor's lien (1). 
healthcare lien. A statutory lien asserted by an 


HMO, insurer, medical group, or independent. 


practice association against those liable.to the pa- 
tient for damages, to recover money paid or claim 
money payable for healthcare services provided 
under a healthcare service plan or a disabilit 
insurance policy. — Also termed medical lien. Cf. 
hospital lien; "compensation lien. 

hospital lien. A statutory lien asserted by a hospital 
to recover the costs of emergency and ongoing 
medical and other services. © The lien applies 
against any judgment, compromise, or settlement 
received by a hospital patient either from a third 
person who caused the patient’s injuries or from 
the third person's insurer. See healthcare lien. 


hotelkeeper’s Hen. A possessory or statutory lien 
allowing an innkeeper to hold, as security for 
payment, ao property that a guest brought 
into the hotel. — Also termed innkeeper’s lien. 


that 
on Amurican Law *637 (George Com- 
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{Cases: Innkeepers 713. C.J.S. Inns, Hotels and 
Eating Places § 19.] 

inchoate lien (in-kob-it). A judgment lien that may 
be defeated if the judgment is vacated or a motion 
for new trial is granted. Cf. consummate lien. 


innkeeper’s lien. See hotelkeeper’s lien. 


involuntary lien. A lien arising without the debtor's 
consent. 


judgment lien. A lien imposed on a judgment debt- 
or’s nonexempt property. @ This lien gives the 
judgment creditor the right to attach the judg- 
ment debtor's property. — Also termed hen of 
; t. See EXEMPT PROPERTY. [Cases: Federal Civ- 


_ Judgment. Se 
il Procedure ©2671; Judgment 752-802. C.J.S. 


Judgments §§ 551-616.) 

judicial lien. A lien obtained by judgment, levy, 
sequestration, or other legal or equitable process 
or proceeding. @ If a debtor is adjudged to owe 
money to a creditor and the judgment has not 
been satisfied, the creditor can ask the court to 
impose a lien on specific property owned and 
possessed by the debtor. After the court imposes 
the lien, it usu. issues a writ directing the local 
sheriff to seize the property, sell it, and turn over 
the proceeds to the creditor. [Cases: Federal Civil 
Procedure €=2671; Judgment €°752. C.J.S. Judg- 
ments § 552.) 


junior lien. A lien that is subordinate to one or 
more other liens on the same property. 


laborer’s lien, See mechanic’s lien. 


landlord’s lien. 1. At common law, a lien that gave 
a landlord the right to seize a tenant’s property 
and sell it publicly to satisfy overdue rent. See bis- 
tress. 2. Generally, a statutory lien on a tenant's 
personal property at the leased premises in favor 
of a landlord who receives preferred-creditor sta- 
tus on that propery: ® Such a lien usu. secures the 
payment of overdue rent or compensation for 
damage to the premises. [Cases: Landlord and 


shenant €°239-257. C.J.S. Landlord and Tenant 
-§§ 605-609, 611-615, 619-634, 636, 638, 


640-657.) 
Hen of attachment. See aitachment lien. 


"Hien of factor at common law. Hist. A lien not 


created by statute; a common-law lien. (Cases: 
Factors $47,] 


lien of garnishment. See garnishment lien. 
Kien of judgment. See judgment lien. 


manufacturer’s lien, A statutory lien that secures 
payment for labor or materials expended in pro- 
ducing goods for another. 


maritime lien. A lien on a vessel, given to secure 
the claim of a creditor who provided maritime 
services to the vessel or who suffered an injury 
from the vessel's use. — Also termed tacit h ca- 
tion. [Cases: Maritime Liens €=1. C.J.S. Maritime 
Liens §§ 2-3, 7,13, 16.) 
“The maritime lien has been described as one of the most 
striking larities of Admiraity law, constituting a charge 
upon ships of a nature unknown alike to commen law and 
equity. ft arises by operation of law and exists as a claim 


lien 


upon the ie 4 secret and Invisible. A maritime len may 
be defined as: (1) a privileged cialm, (2) upon maritime 
property, ) for service done to It or ny by it, (4) 
accruing from tha moment when the claim attaches, (5) 
travelling with the property unconditionally, (6) enforced 
means of an action {n rem." Griffith Price, The Law of 
Maritime Liens 1 (1940). 


mechanic's lien. A statutory lien that secures pay- 
ment for labor or materials supplied in improving, 
repairing, or maintaining real or personal proper- 
ty, such as a building, an automobile, or the 
like. — Also termed artisan’s lien; chattel lien (for 
personal property); construction lien (for labor); ga- 
vageman's lien (for repaired vehicles); laborer’s ken 
(for labor); materialman’s lien (for materials). [Cases: 
Bailment €°18(2); Mechanics’ Liens €=1. C.J.S. 
Batlments §§ 80-81, 84; Mechanics’ Liens § 2.] 


medical lien. See healthcare lien. 


mortgage lien. A lien on the mortgagor's property 
securing the mortgage. [Cases: Mortgages €> 145. 
C.J.S. Mortgages §§ 198, 200.] 


municipal lien. A lien by a municipal corporation 
against a property owner for the owner's propur- 
tionate share of a public improvement that special- 
ly and individually benefiis the owner. (Cases: 
Municipal Corporations ¢°519. C.J.S. Municipal 
Corporations §§ 1388-1389, 1391-1392.] 
particular lien. A poseser lien by which the 
possessor of goods has the night to retain specific 
goods until a debt incurred in connection with 
those goods has been paid. — Also termed special 
lien. CE. general lien. 
“A general lien ts the righi to retaln the property of another, 
for a general balance of accounts; but a particular lien is a 
right to retain it ors for a charge on account of labor 
employed or expenses bestowed upon the Identical proper- 
ty detained. The former ts taken , but the latter is 
favored in law. The right rests on principlas of natural equity 
and commercial necessity, and events circultry of ac- 
tion, and gives security and idence ...." 2 James 
f 11 on American Law *634 (George Com- - 
stock ed., 11th ed. 1866). 
possessory garageman’s lien. A lien on a vehicle in — 
the amount of the repairs performed by the ga-a 
rage. [Cases: Automobiles €374. C.J.S. Motor Vehi-" 
cles §§ 1627-1629, 1631-1633, 1639-1677] 


possessory lien. A lien allowing the creditor to keep 
possession of the encumbered property until the 
debt is satisfied. © A power of sale may or may not 
be combined with this right of possession. Exam- 
les include pledges of chattels, the Jiens of inn- 
eepers, garageman’s liens, and vendor's liens. See 
PLEDGE. 


prior lien. A lien that is superior to one or more 
other liens on the same property, usu. because it 
was perfected first. — termed priority lien. 


retaining lien. An attorney's right to keep a client's 
papers until the client has paid for the attorney's 
services. ® The attorney's retaining lien is not 

ized in some states. (Cases: Attorney and 
Client ¢182(3). C.J.S. Attorney and Client 
§§ 376-377.] 


second lien. A lien that is next in rank after a first 
lien on the same property and therefore is next 
entitled to satisfaction out of the proceeds from 
the property's sale. 


llenable 


~ 


secret lien. A lien not appearing of record and 
unknown to purchasers; a lien reserved by the 
vendor and kept hidden from third parties, to 
secure the payment of goads after delivery. 


senior lien. A lien that has priority over other liens 
on the same property. 

special lien. See particular lien. 

specific lien. A lien secured on a particular thing 


by a contract or by a judgment, execution, attach- 
ment, or other legal proceeding. 


statutory Ken. 1. A lien arising solely by force of 
statute, not by agreement of the parties. © Exam- 
ples are federal tax liens and mechanic's liens. 2. 
Bankruptcy. Either of two types of liens: (1) a lien 
arising solely by force of a statute on specified 
circumstances or conditions, or (2) a lien of dis- 
tress for rent, whether or not statutory. @ For 
bankruptcy purposes, a’ statutory lien does not 
include a security interest or judicial lien, whether 
or not the interest or lien arises from or is made 
effective by a statute. [Cases: Bankruptcy 2580, 
2583. C.J.S. Bankruptcy § 130.) 


superlien, See SUPERLIEN. 


tax lien. 1. A lien on property, and all rights to 
property, imposed by the federal government for 
unpaid federal taxes. (Cases: Internal Revenue 
@=>4765-4806. C.J.S. Internal Revenue §8§ 499, 
715-720, 751, 753-756, 759, 762, 764, 766-767; 
Social Security and Fublic Welfare § 202.) 2. A lien 
on real estate in favor of a state or local govern- 
ment that may be foreclosed for nonpayment of 
taxes. © A majority of states have adopted the 
Uniform Federal Tax Lien Registration Act. 
(Cases: Taxation @=501, 902, 1090, 1320. C.J.S. 
Social Security and Public Welfare § 202; Taxation 
§§ 824, 828-829, 834, 1779, 1972-1975, 2065.) 


vendee’s Ken. Real estate. A buyer's lien on the 
purchased land as security for repayment of pur- 
chase money paid in, enforceable if the seller does 
not or cannot convey good title. (Cases: Vendor 
and Purchaser €°337. C.J.S. Vendor and Purchaser 
&§ 639, 653-654.) 


vendor’s lien. 1. Real estate. A seller's lien on Jand as 
“security for the purchase price. @ This lien may be 
foreclosed in the same way as a mortgage: the 
buyer usu. has a redemption period within which 
to pay the full ponte price. — Also termed 
grantor’s lien. [Cases: Vendor and Purchaser 
€>246. C.J.S. Vendor and Purchaser §§ 529-530.) 2. 
A lien held by a seller of goods, who retains 

ossession of the goods until the buyer has paid in 
Fill (Cases: Sales 2300. C.J.S. Sales § 328.] 


voluntary lien. A lien created with the debtor’s 
consent. 

warehouser’s lien. A lien covering storage charges 
for goods stored with a bailee. — Also termed 
daiahousenan's lien. [Cases: Warehousemen ¢=29. 
C.J.S. Warehousemen and Safe Depositaries § 106.) 


workers’-compensation lien. 1. A statutory lien, as- 
serted by a healthcare provider, to recover the 
costs of emergency and ongoing medical and oth- 
er services. © The lien applies against any work- 
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ers'-compensation benefits paid to a patient. 2. A 
statutory lien, asserted by a workers’-compensation 
insurance carrier, against an insured worker's re- 
covery from a third-party tortfeasor, to recover 
benefits paid to. the injured worker. — Also 
termed workers’-compensation subrogation lien. Cf. 
healthcare lien. 


lienable, adj. (Of property) legally amenable to a lien; 
capable of being subject to a lien. 


lien account. See ACCOUNT. 


lien avoidance. Bankruptcy. A debtor's depriving a 
creditor of a security interest in an asset of the 
bankruptcy estate. 11 USCA §§ 506(d), 522(f). 
(Cases: Bankruptcy 2571-2588, 2784. C.J.S. Bank- . 
fe reo 110, 121, 123-125, 127, 129-132, 


lien creditor. See crEprTor. 


‘lienee (leen-ee or lee-on-ee). 1. One whose propery is 
o holds a 


subject to a lien. 2. An encumbrancer w: 
lien; LIENHOLDER. 
“[A] mortgagee fs the owner of the property, while a pledg- 


ee or other Uenee is merely an encumbrancer of it, 
oa. 1847 Jurisprudence 440 (Glanville L Willams ed., 10th 


lienholder. A person having or owning a lien. — Also 
termed lienor; lienee. 


lien jurisdiction. See Lien THEORY. 


lien of a covenant. The beginning portion of a cove- 
nant, stating the names of the parties and the char- 
acter of the covenant. 


lien of attachment. See attachment lien under LIEN. 
lien of factor at common law. See LIEN. 

lien of garnishment. See garnishment lien under LIEN. 
lien of judgment. See judgment lien under LIEN. 
lienor. See LIENHOLDER. 


lien state. See LigN THEORY. 
lien-stripping. Ba: . The practice of splitting a 
mo: meee eorek dae as secured and unse- 
cured components and reducing the claim to the .. 
market value of the debtor's residence, thereby al- 
lowing the debtor to modify the terms of the mort- 
gage and reduce the amount of the debt:@ The U.S. 
upreme Court has prohibited lien-stripping in all 
a 7 cases (Nobelman v. American’ Saus. Bank, 
508 U.S. 324, 113 S.Ct, 2106 (1993)) and:in Chapter 
13 cases involving a debtor’s principal residence 
(Dewsnup v. Timm, 502 U.S. 410, 112 S.Ct. 778 
(1992)), and the Bankruptcy Reform Act of 1994 
modified the Bankruptcy Code to prohibit Pen aete: 
ping in Chapter 11 cases involving an individual's 
principal residence. (Cases: Bankruptcy €>2575. 
C.J.S. Bankruptcy § 110.] 


lien theory. The idea that a mortgage resembles a 
lien, so that the mortgagee acquires only a lien on 
the property and the mortgagor retains both legal 
and equitable title unless a valid foreclosure occurs. 
@ Most American states — commonly called Hen 
states, lien jurisdictions, or len-theory jurisdictions — 
have adopted this theory. Cf. rire THEORY. [Cases: 
Mortgages @136. C.J.S. Mortgages § 183.] 
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lien waiver. See WAIVER (2). 


lieu conus (i[y]oo kon-yoo), 2. [Law French] Hist. A 
place generally known and noticed by those about it, 
such as a castle or manor. 


lieu land. See LAND. 


lieutenancy. The rank, office, or commission of a 
lieutenant. See COMMISSION OF LIEUTENANCY. 


lieutenant. 1. A deputy of or substitute for another; 
one acting by vicarious authority <he sent his chief 
lieutenant to the meeting>. 2. A composite part of 
the title of many government and military officials 
who are subordinate to others, esp. when the duties 
of the higher official may devolve to the subordinate 
<lieutenant -governor>. 3. In the U.S. Army, a 
commissioned officer next below captain. 4. In the 
U.S. Navy, an officer next below lieutenant com- 
mander. 


lieutenant colonel. In the U.S. military, an officer 
next below colonel and above major. 


lieutenant commander. In the U.S. Navy, an officer 
next below commander and above lieutenant. 


lieutenant general. In the U.S. Army, an officer next 
below four-star general and above major general. 


lieutenant governor. A men or subordinate gover- 
nor, sometimes charged with such duties as presid- 
ing over the state legislature, but esp. important as 
the governor's successor if the governor dies, re- 
signs, or becomes disabled. (Cases: States €=42. 
C.J.S. States § 131.) 


life annuity. See ANNUITY. 
life beneficiary. See BENEFICIARY. 


life-care contract. An agreement in which one party is 
assured of care and maintenance for life in exchange 
for transferring property to the other party. Cf. cor. 
opy. 


life estate. See ESTATE (. 
life estate pur autre vie. See ESTATF. (1). 


life expectancy. 1. The period that a person of a 
given age and. sex reg “ict to live, according to 
actuarial tables. [Cases: Evidence €=364. C.J.S. Evi- 

dence § 1007.].2. The period that a given person is 
expected to live, taking into account individualized 
characteristics such as heredity, past and present 
diseases, and other relevant medical data. — Also 
termed (in both senses) expectation of life. See ACTUARI- 
. ne LIFE TaBLE. [Cases: Death 65. C.J.S. Death 


life-hold. See life dand under Lanb. 


life in being. Under the rule against perpetuities, 
anyone alive when a future interest is created, 
whether or not the person has an interest in the 
estate. See IN BEING, RULE AGAINST PERPETUITIES. Cf. 
MEASURING LiFe, (Cases: Perpetuities @=4(1). C.J.S. 
Perpetuities §§ 2, 12, 15-18, 20-24, 27-28, 30, 33, 
35-36, 52-53.) 


_life-income period-certain annuity. See ANNUITY. 


life insurance. An agreement between an insurance 
company and the inary soared to pay a specified 
amount to a designated beneficiary on the insured's 


life insurance 


death. — Also termed (in Britain) assurance. See as. 
SURANCE (2). (Cases: Insurance 1011. CJ.S. Jnsur- 
ance §§ 10-14.] 
“Life and accident Insurance has been defined as a con- 
tract whereby one party, for a stipulated consideration, 
agrees to indemnify another against Injury by accident or 
death from any cause not excepted in contract. Strictly 
speaking, however, a contract of life Insurance is not one of 
indemnity, but Is an absolute jement to pay a certain 
sum at the end of a definite or indefinite time." 43 Am. Jur. 
2d Insurance § 3 (1982). 
corporate-owned life insurance. A life-insurance 
policy bought by a company on an employee's life, 
naming the company as beneficiary. — Abbr. 
COLI. 
credit life insurance. Life insurance on a borrower, 
usu. in a consumer installment loan, in which the 
amount due is paid if the borrower dies. 


decreasing-term life insurance. See decreasing tenn 
insurance under INSURANCE. 


endowment life insurance. A type of life insurance 
that is payable either to the insured at the end of 
the policy period or to the insured’s beneficiary if 
the insured dies before the period ends. — Also 
termed endowment insurance. 


industrial life insurance. Life insurance character- 
ized by (1) a small death benefit (usu. $2,000 or 
less), (2) premium payments that are due weekly, 
biweekly, or monthly and that are collected at 
home by the insurer's representative, and (3) no 
required medical examination of the insured. — 
Sometimes shortened to industrial insurance. 


joint life insurance. Life insurance on two or more 
persons, payable to the survivor or survivors '‘when 
one of the policyholders dies. 


key-employee life insurance, Life insurance taken 
out by a company on an essential or valuable 
einployee, with the company as beneficiary. — 
Also termed key-employee insurance; key-man insur- 
ance; key-person msurance, key-executive insurance. 


last-survivor life insurance. Life insurance on tyo 
or more persons, payable after all the insureds 
have died. — Also termed (ast-surviver insurance. 


limited-payment life insurance. Life insurance that 
requires premium payments for less than the life 
of the agreement. 


national-service life insurance. Life insurance avail- 
able to a person in active U.S. military service on 
or after October 8, 1940, and issuable at favorable 
rates. @ This insurance was established by the 
National Service Life Insurance Act of 1940, and is 
regulated by the Administrator of Veterans Affairs. 
38 USCA §§ 1901-1929. [Cases: Armed Services 


- 955. CJS. Armed Services § 192.) 


ordinary life insurance. 1. Life insurance having an 
investment-sensitive cash value, such as whole life 
insurance or universal life insurance. @ Ordinar 
insurance is one of three main categories of life 
insurance. — Often shortened to ordinary insurance. 
Cf. ip insurance, industrial life insurance. 2. See 
whole life insurance. 

partnership life insurance. See partnership insurance 
(1) under tnsuRANCE. 


Iife-Insurance trust 


oc tag life insurance. Life insurance that is 
patd for in one installment rather than a series of 
premiums over time. — Also termed si tum 
insurance. 


split-dollar Hfe insurance. An arrangement be- 
tween two ag ae (often an employer and employ- 
ee) by which life insurance is written on the life of 
one, though both share the premium payments. @ 
On the insured’s death or other event terminatin 

the plan, the noninsured person receives the cas 

value of the insurance as reimbursement, and the 
beneficiary named by the insured is entitled to the 
remainder. — Also termed: split-dollar insurance. 


straight life insurance. See whole life insurance. 


term life insurance. Life insurance that covers the 
insured for only a specified period. @ It pays a 
fixed benefit to a named beneficiary upon the 
insured’s death but is not redeemable for a cash 
value during the insured’s life. Cf. whole life insur- 
ance. 


universal life insurance. A form of term life insur- 
ance in which the premiums are paid from the 
insured’s earnings from a money-market fund. 


variable life insurance. A form of life insurance in 
which the premiums are invested in securities ar.d 
whose death benefits thus depend on the securi- 
ties’ performance, though there is a minimum 
guaranteed death benefit. 


whole life insurance. Life insurance that covers an 
insured for life, during which the insured pays 
fixed premiums, accumulates savings from an in- 
vested portion of the premiums, and receives a 
guaranteed benefit upon death, to be paid to a 
named beneficiary. @ Such a policy may provide 
that at a stated time, premiums will end or benefits 
will increase. — Also termed ordinary life insurance; 
ight life insurance. Cf. term life insurance. 
life-insurance trust. See TRUST. 
life interest. An interest in real or personal property 
measured by the duration of the holder's or another 
named person's life. See life estate under ESTATE (). 
(Cases: Life Estates @>1. C.].S. Estates §§ 28-29, 31, 
2 84) 
life land. See LAND. 
lifelode. See LIVELQDE. 


life of a writ. The effective period during which a writ 
may be levied. © That period usu. ends on the day 
that the law or the writ itself provides that it must be 
returned to court. 

life-owner. See LIFE TENANT. 


life peerage. English law. The t of the noble title 
of baron to Sern for life, Orfered through letters 
patent. @ The Life Peerages Act of 1958 first allowed 
this and removed the disqualifications of women 
from serving in the House of Lords. See reer. 


life policy. See InsURANCE POLICY. 
life-qualified jury. See jury. 
lifer. See NONREMOVABLE INMATE. 


liferent, Scots law. The right to use and enjoy during a 
lifetime the property of another (the fiar) without 
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consuming its substance. — Also spelled life-rent. See 
USUFRUCT. : 


liferentrix. Archaic. A woman who has a liferent. 
life sentence. See SENTENCE. 


life settlement. See viatical settlement under SETTLEMENT 
(2. 


life-sustaining procedure. A medical procedure that 
uses mechanical or artificial means a sustain, re- 
store, or substitute for a vital function and that 
serves only or mainly to postpone death. [Cases: 
Health ¢913.] 


life table. An actuarial table that gives the probable 
proportions of people who will live to different ages. 
Cf. AcTuARIAL TABLE, [Cases: Death 65; Evidence 
364. C.J.S. Death § 217; Evidence § 1007.] 


life tenancy. See life estate under ESTATE (1). 


life tenant. A person who, until death; is berieficially 
entitled to property: the holder of a life estate. — 
Also termed tenant for life; life-owner. See life estate 
under ESTATE (). [Cases: Life Estates @1. C.].S. 
Estates §§ 28-29, 31, 34.] 


equitable life tenant. A life tenant not automatically 

entitled to possession but who makes an election 

allowed by law to a person of that status — such as 

@ spouse — and to whom a court will normally 

grant possession if security or an undertaking is 
iven. [Cases: Life Estates 71, 6. C.J.S. Estates 
§ 28-29, 31, 34, 54] 


legal life tenant. A life tenant who is automatically 
entitled to possession by virtue of a legal estate. 
[Cases: Life Estates €>1. C.J.S. Estates §§ 28-29, 
31, 34.] 


lifetime gift. See inter vivos gift under Girt. 
LIFO (lt-foh). abbr. Last-in, FIPST-OUT. 


li, vb. 1. To stop or put an end to; to revoke or 
rescind <lift the stay>. 2. To discharge or pay off (a 
debt or obligation) <lift a mortgage>. [Cases: Mort- 
gages 298(1). CJ.S. Mortgages §§ 451-455, 
457-458.] 3. Slang. To steal <lift a purse>. 

lifting costs, Oil & gas. The cost of pes oil and 
gas after drilling is complete but before the oil and 
gas is removed from the property, including trans- 
portation costs, labor, costs of supervision, supplies, 
costs of operating the pumps, electricity, repairs, 
depreciation, certain royalties payable to the lessor, 
gross-production taxes, and other iiicidental ex- 
penses. 

liga (lee-ga), n. [Law Latin] Hist. A league or confeder- 
ation. 


ligan (li-gan), n. See LAGAN. 


ligare (la-gair-ee), vb. [Latin] Hist. 1. To tie or bind. 2. 
‘© enter into a treaty or league. 


ligea (lee-jee-a), n. [Law Latin] Hist. A female subject; 
a liege woman. See LIEGE (1). 


ligeance (l1-jents or lee-jonts). Hist. 1. The obedience 
of a citizen to the citizen's sovereign or government; 
allegiance. 2. The territory of a state or sovereign. — 
Also spelled liegeance. See tiece. [Cases: International 
Law © 10.3. C.J.S. International Law § 7.) 
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“Liegeance is a true and faithful obedience of the subject 
due to his sovereign; and this llegeance, which Is an 
incident inseparable to every subject, is In four manners; 
the first Is natural, the second acquired, the third fecal, and 
the fourth legal." Termes de la Ley 280 (ist Am, ed. 1812). 


ligen, n. See LAGAN. 


ligeus (lee-jee-as), n. [Law Latin] Hist. A male subject; 
a liege man. See LIEGE (1). 


light-and-air easement. See EASEMENT. 


lighterst® (It-tar-ij). 1. The loading and unloading of 

oods between a ship and a smaller vessel, called a 

fighter, that is able to use a restricted port or dock. 
[Cases: Shipping 126, 134, 141. C.J.S. Shipping 
§§ 278-280, 296-299, 306-311, 338-339.] 2. The 
compensation ‘paid for this service. [Cases: Shipping 
147. C.J.S. Shipping §§ 369-370.] 3. The loadin 
and unloading of freight between a railroad car an 
a ship's side. 

light most favorable. The standard of scrutinizing or 
interpreting a verdict by accepting as true all evi- 
dence and inferences that support it and disre- 
garding all contrary evidence and inferences <in 
reviewing the defendant's motion for judgment 
notwithstanding the verdict, the court reviewed the 
evidence in the light most favorable to the ver- 
dict>. — Also termed most favorable light. [Cases: 
Federal Civil Procedure 2543, 2609.] 

lights, ancient. See ANCIENT-LIGHTS DOCTRINE. 

light work. See work (1). 

ligia et non ligia (lij-ee-a et non lij-ee-e). [Law Latin] 
Scots taw. Liege and nonliege. @ A liege fee was held 


under the Crown while a nonliege fee was held 
under a vassal of the Crown. See LIEGE. 


ligius (lee-jee-os), n. [Law Latin] Hist. A person bound 
to another by solemn relationship, as between sub- 
ject and sovereign. See Lizce. 

lignagium (lig-nay-jee-em), n. [Law Latin] Hist. 1. A 
right to cut firewood. 2. The payment for this right. 

ligula (lig-ye-la), n. [Law Latin] Ast. A copy or tran- 
script of a court roll or deed. 

like, adj. 1. Equal in quantity, quality, or degree; 
corresponding ‘exactly <like copies>. 2. Similar or 

_ substantially similar <like character>. 


like-kind exchange. An exchange of trade, business, 
or investment property (except inventory or securi- 
ties) for property of the same kind, class, or charac- 
ter. © Such an exchange is not taxable unless cash or 
other property is received. See IRC (26 USCA) 
§ 1031. [Cases: Internal Revenue @3184. C.J.S. 
Internal Revenue §§ 120-121, 124.] 


like-kind property. Tax. Property that is of such a 
similar kind, class, or character to other property 
that a gain from an exchange of the property is not 
recognized for federal income-tax purposes. See 
LIKEKIND EXCHANGE. ([Cases: Internal Revenue 
€=3184. C.J.S. Internal Revenue §§ 120-121, 124.] 


likelihood-of-confusion test. Trademarks. The test for 
infringement, based on the probability that a sub- 
stantial number of ordinarily prudent buyers will be 
misled or confused about the source of a product 
when its trademark allegedly infringes on that of an 
earlier product. (Cases: Trade Regulation ©=334. 


imitation 


C.J.S. Trade-Marks, Trade-Names, and Unfair Compett- 
tion § 87.) 


likelihood-of-success-on-the-merits test. Civil proce- 
dure. The rule that a litigant who seeks a preliminary 
injunction, or seeks to forestall the effects of a judg- 
ment during appeal, must show a reasonable proba- 
bility of success in the litigation or appeal. 


limbo time. The period when an employee is neither 
on duty nor off duty, as a railroad worker awaiting 
transportation from a duty assignment to the place 
of final release. 49 USCA § 21103(b)(4); Brotherhood 
of Locomotive Eng'rs v. Atchison, Topeka & Santa Fe 
R.R., 516 U.S. 152, 116 S.Ct. 595:(1996). 


limenarcha (lim-en-abr-ke), n. [Latin] Roman law. An 
officer in charge of a harbor or frontier post. 


limine. See IN LIMINE. 


limine out (lim-o-nee), vb. (Of a court) to exclude 
(evidence) by pranting a motion in limine <the trial 
judge limined out most of the plaintiffs medical 
records>. 


limit, n. 1. A restriction or restraint. 2. A boundary or 
defining line. 3. The extent of power, right, or 
authority. — limit, vb. — limited, adj. 


limitation. 1. The act of limiting; the state of being 
limited. 2. A restriction. 3. A statutory period after 
which a lawsuit or prosecution cannot be brought in 
court. — Also termed limitations period; limitation peri- 
od; limitation of action. See STATUTE OF LimiTATIONS. Cf. 
LacHes. [Cases: Criminal Law @°145.5-160; Limita- 
_tion of Actions 1. C.J.S. Criminal Law §§ 196-207, 
Limitations of Actions §§ 2-4.] 4. Property. The restric- 
tion of the extent of an estate; the creation by"deed 
or devise of a lesser estate out of a fee simple. See 
WORDS OF LIMITATION. [Cases: Deeds 124-134; Wills 
616. CJ.S. Deeds §§ 245-252, 263-266, 270, 
273-276; Wills §§ 1287-1293.) 


collateral limitation. Hist. A limitation that makes 
the duration of an estate dependent on another 
event (other than the life of the grantee), sugh as 
an estate to A until B turns 21.. 

conditional limitation. 1. See executory limitation. 2. 
A lease provision that automatically terminates the 
lease if a specified event occurs, such as if the 
lessee defaults. [Cases: Landlord and Tenant 
@103(1). C.J.S. Landlord and Tenant §§ 109, 112, 
115.] 7 


executory limitation. A restriction that causes an 
estate to automatically end and revest in a third 
party upon the happening of a specified event. @ 
This type of limitation, which was not recognized 
at common law, can be created only as a shifting 
use or an executory devise. It is a condition subse- 
quent in favor of someone other than the transfer- 


or. — Also termed conditional limitation. See fee 
simple subject to an executory limitation under FEE SIM- 
PLE. 


“When a condition subsequent Is created In favor of some- 
one other than the transferor, the Restatement of Pro, 
calls the condition subsequent an imitation. 


calls A's estate an estate in fee simple subject to an 


ax limitation.” Thomas F. Bergin & Paul G. Haskell, 
(oe eae en ae ee 


limitation of action 


limitation. over. An additional estate created or 
contemplated in a conveyance, to be enjoyed after 
the first estate expires or is exhausted. @ An exam- 
ple of language giving rise to a limitation over is 
‘to A for life, remainder to B." [Cases: Deeds 
124-134. C.J.S. Deeds §§ 245-252, 263-266, 
270, 273-276.] 


limitation. A restriction that causes an es- 
tate to end automatically and revert to the grantor 
upon the happening of a specified event. See fee 
simple determinable under Fee simpte. (Cases: Deeds 
€125, 126, 130. C.J.S. Deeds §§ 246, 249.] 
ta deed or will uses such words as ‘for so long as,’ 
la,’ ‘during,’ of ‘until’ to introduce the circumstances 
Unies Wess Gn Sere ay ane Bie, ie ond 


maximum course, is generally a special 
limitation was Intended.” Thomas F. Bergin & Paul G. 
Haskell, Preface to Estates in Land and Future Interests 50 
(2d ed. 1984). 


su limitation. A limitation involving a sec- 
on ift that is expressed in a clause following 
the orginal gift and that is typically introduced by 


the words “but if,” “and if,” or “in case.” 
limitation of action. See LIMITATION (3). 


limitation of assize. Hist. A period prescribed by stat- 
ute within which a person is required to allege that 
the person was properly seised of lands sued for 
under a writ of assize. 


limitation-of-damages clause. A contractual provision 
by which the parties agree on a maximum amcunt 
of damages recoverable for a future breach of the 
agreement. Cf. LIQUIDATED-DAMAGES CLAUSE. [Cases: 
Damages © 76. C.J.S. Damages §§ 176, 185-187, 
194.) 


limitation-of-liability act. A federal or state law that 
limits the of damages that may be recovered, 
the liability of particular persons or groups, or the 
time during which an action may be brought. See 
FEDERAL TORT CLAIMS ACT; Sovereign immunity under IM. 
MUNITY (1). [Cases: Shipping 203. C.J.S. Shipping 
§§ 471-472, 477-478.) 


limitation-of-remedies clause. A contractual provision 
that restricts the remedies available to the parties if a 
party defaults. @ Under the UCC, such a clause is 
valid unless it fails of its essential purpose or it 
unconscionably limits consequential damages. Cf. 
LIQUIDATED-DAMAGES CLAUSE; PENALTY CLAUSE. [Cases: 
Contracts 2114; Sales €@418(6), 426. C.J.S. Con- 
tracts § 271; Sales §§3 281-283, 376, 402.] 


limitation on indebtedness. See DEBT LIMITATION. 
limitation period. See LIMITATION (9). 
limitations, statute of. See STATUTE OF LIMITATIONS. 


limitations period. 1. LIMITATION (9). 2. STATUTE OF LIMI- 
TATIONS. 


limit debate. Parliamentary law. To set a limit on how 
long debate may continue, or on the number and 
length of speeches. See pesaTe. Cf. CLOSE DEBATE; EX- 
TEND DEBATE. 


limited administration. See ADMINISTRATION. 
limited admissibility. See apMissIBILITY. . 
limited appeal. See APPEAL. 
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limited appearance. See special appearance under ap. 
PEARANCE. 


limited-capacity well. See we11.. 

limited company. See COMPANY. 

limited court. See court. 

limited debate. See DEBATE. 

limited defense. See personal defense under DEFENSE (4). 
limited divorce. See Divorce. 

limited executor. See executor. 

limited fee. See base fee under FEE (2). 

limited guaranty. See GUARANTY. 

limited interdict. See InTERDICT (2). 


limited interdiction. See partial interdiction under 1N. 
TERDICTION (8). 


limited interpretation. See restrictive interpretation un- 
der INTERPRETATION. 


limited jurisdiction. See jurisDICTION. 
limited liability. See uiasitrry. 
limited-liability company. See COMPANY. 


limited-liability corporation. See limited-liability compa- 
ny under COMPANY. 


limited-liability partrership. See PARTNERSHIP. 


lixaited-market property. See special-purpose property 
under PROPERTY. 


limited member. See nonvoting member under MEMBER. 
limited monarchy. See MONARCHY. 

limited owner. See OWNER. 

limited partner. See PARTNER. 

limited parmmership. See PARTNERSHIP. 


limited partnership association. See PARTNERSHIP ASSO- 
CIATION. 


limited-payment life insurance. See LIFE INSURANCE. 
limited policy. See INSURANCE POLICY. 
limited-policy insurance. See INSURANCE. 


limited power of appointment. See POWER OF APPOINT- 
MENT. 


limited publication. See puBLICATION. 


limited public forum. See designated public forum un- 
der PUBLIC FORUM. 


limited-purpose marriage. See MARRIAGE (1). 
limited-purpose public figure. See PUBLIC FIGURE. 
limited trust. See TRusT. 

limited veto. See qualified veto under vETo. 
limited voting. See voTING. 

limited warranty. See WARRANTY (2). 

limit of liability. See LiaBILITyY LimrT. 

limit order. See ORDER (6). 


Lincoln’s Inn. One of the Inns of Court. See INN oF 
COURT (2). 
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Lindbergh Act. See FEDERAL KIDNAPPING ACT. 


line, n. 1. A demarcation, border, or limit <the line 
between right and wrong>. 2. A person's occupation 
or business <what line of business is Watson in?>. 3. 
In manufacturing, a series of closely related prod- 
ucts. 4. The ancestry of a person; lineage <the 
Fergusons came from a long line of wheat farmers>. 


collateral line. A line of descent connecting persons 
who are not directly related to each other as 
ascendants or descendants, but who are descen- 
dants of a common ancestor. [Cases: Descent and 
Distribution @32, 37. C.J.S. Descent and Distribu- 
tion §§ 40-41, 44-49.] 

direct line. A line of descent traced through only 
those persons who are related to each other direct- 
ly as ascendants or descendants. .[Cases: Descent 
and Distribution 25. C.J.S. Descent and Distribu- 
tion § 32.) 

maternal line. A person's ancestry or relationship 
with another traced through the mother. 


paternal line. A person's ancestry or relationship 
vith another traced through the father. 


linea (lin-ee-9), n. [Latin “line"] Hist. A line of descent. 


linea directa (lin-ee-a da-rek-ta). [Latin “direct 
line] Roman law. The relationship among persons 
in the direct line of ascent and descent, such as 
grandfather, father, and son. — Also termed linea 
recla. 


linea transversa (lin-ee-a trans-var-s-9). [Latin 
“transverse line"] Roman law. The relationship be- 
tween persons in-zollateral tines of descent, such as 
uncle and nephew. — Also termed linea obliqua. 


lineage (lin-ee-aj). Ancestry and progeny; family, as- 
cending or descending. 


lineal (lin-ee-al), adj. Derived from or relating to 
common ancestors, esp. in a direct line; hereditary. 
Cf. COLLATERAL (2). [ : Descent and Distribution 
S25. C.J.S. Descent and Distribution § 32.) 


lineal, n. A lineal descendant; a direct blood relative. 
linea: -scendant. See ascENDANT. 

lineal consanguinity. See CONSANGUINITY. 

lineal descendant. See DESCENDANT. 

lineal descent. See nESCENT. 

lineal heir. See HEIR. 

lineal warranty. See WARRANTY (1). 

linea obliqua. See linea transversa under LINEA. 

linea recta. See linea directa under LINEA. 

line-item veto. See vETO. 


line of credit. The maximum amount of borrowing 

paves extended to a borrower by a given lender, to 

e drawn upon by the borrower as needed. — Also 
termed credit line. 


- line of demarcation. See DEMARCATION LINE. 


line of title. CHAIN OF TITLE (). 
lines and corners. See METES AND BOUNDS. 


liquidated-damages clause 


lineup. A police identification procedure in which a 
criminal suspect and other physically similar persons 
are shown to the victim or a witness to determine 
whether the suspect can be identified as the perpe- 
trator of the crime. — Also termed (in BrE) identifi- 
cation parade. Cf. sHowur. (Cases: Criminal Law 
339.8. C.].S. Criminal Law § 801.] 


Lingle test. Labor law. A test for determining whether a 
union member's state-law claim against the employer 
is preempted by the Labor-Management Relations 
Act, the controlling principle being that if the state- 
law claim can be Fclved without interpreting the 
collective-bargaining agreement,.then there is no 

reemption. Lingle v. Norge Division of Magic Chef, 
nc., 486 U.S. 399, 108 S.Ct. 1877 (1988). See Marcus 
MODEL; WHITE MODEL. i 


link, n. 1. A unit in a connected series; something that 
binds separate things <link in the chain of tide>. 2. 
A unit of land measurement <one link equals 7.92 
inches>. (Cases: Weights and Measures ¢=3. C.J.S. 
Weights and Measures § 3.]3. See HYPERLINK. 


link financing. See FINANCING. 


link-in-chain principle. Criminal procedure. The princi- 
ple that a criminal defendant's Fifth Amendment 
right against self-incrimination protects the defen- 
dant not only from answering directly incriminating 
questions but also from giving answers that might 
connect the defendant to criminal activity in the 
chain of evidence. [Cases: Criminal Law ¢=393. 
C.J.S. Criminal Law § 645.) 


LIP. abbr. LEGALLY INCAPACITATED PERSON. 


Kquere (li-kweer-ee), vb. [Latin] Roman law. To be 
clear, evident, or apparent. @ When a judex appoint- 
ed to try a civil case swore under oath sibi non liquere 
(“that it was not clear to him"), he would be dis- 
charged from deciding the case. See Non Liquer. 


liquid, adj. 1. (Of an asset) capable of being readily 
converted into cash. 2. (Of a ge or entity) pos- 
sessing assets that can be readily converted into cash. 


liquid asset. See current asset under ASSET. a 


liquidate, vb. 1. To settle (an obligation) by payment 
or other adjustment; to extinguish (a debt). 2. To 
ascertain the precise amount of (debt, damages, etc.) 
by litigation or agreement. 3. To determine the 
liabilities and distribute the assets of (an entity), esp. 
in bankruptcy or dissolution. 4. To convert (a non- 
liquid asset) into cash. 5. To wind up tle affairs of (a 
corporation, business, etc.). 6. Slang. To get rid of (a 
person), esp. by killing. 


me adj. 1, (Of an amount or debt) settled or 

etermined, esp. by agreement. 2. (Of an asset or 
assets) converted into cash. 

liquidated account. See account. 


liquidated amount. A figure readily computed, based 
on an agreement's terms. 


liquidated claim. See cLaim (3). 
liquidated damages. See DAMAGES. 


liquidated-damages clause. A contractual provision 
at determines in advance the measure of a 
if a party breaches the agreement. @ Traditionally, 


liquidated debt 


courts have upheld such a clause unless the a - 
on sum is deemed a penalty for one of the following 
reasons: (1) the sum ly exceeds the probable 
damages on breach, (2) the same sum is made pay- 
able for any variety of different breaches (some 
major, some minor), or (3) a mere delay in payment 
has been listed among the events of default. Cf. um. 
TATION-OF-REMEDIES CLAUSE; _LIMITATION-OF-DAMAGES 
CLAUSE; PENALTY cLause. (Cases: Damages @>74-84. 
CJ.S. Damages §§ 175-179, 184-194.] 


liquidated debt. See DEBT. 


liquidated demand. See liquidated claim under cLaiM 
(3). 


liquidating distribution. See pisTRIBUTION. 


liquidating dividend. See liquidation dividend under 
DIVIDEND. 


liquidating partner. See paRTNER. 
liquidating price. See redemption price under PRICE. 
liquidating trust. See Trust. 


liquidation, n. 1. The act of determining by agree- 
ment or by litigation the exact amount of something 

. (as a debt or damages) that before was uncertain. 2. 
The act of settling a debt by payment or other 
satisfaction. 3. The act or process of converting 
assets into cash, esp. to settle debts. ; 


one-month liquidation. A special election, available 
to certain shareholders, that determines how the 
distributions received in liquidation by electing 
shareholders will be treated bor federal income-tax 
purposes. ® To qualify for the election, the corpo- 
ration must be completely liquidated within one 
month. IRC § 333. 


partial liquidation. A liquidation that does not 
completely dispose of a company’s assets; esp., a 
liquidation occurring when some corporate assets 
are distributed to shareholders (usu. on a pro rata 
basis) and the corporation continues to operate in 
a restricted form. {Cases: Internal Revenue 
S>3820. CJ.S. Internal Revenue §§ 398-399, 402.) 


twelve-month ey amas A liquidation occurring 
within 12 months from adoption of the liquidation 
plan to complete liquidation, subject to a tax law 
prohibiting the company from izing any 
gains or losses on property sold within that time 
e. © Generally, ereniny will not be included 
. unless a bulk sale occurs, IRC § 337. (Cases: Inter- 
nal Revenue € 3698, 3711. C.J.S. Internal Revenue 
§§ 400, 403.] 


4. Bankruptcy. The process — under Chapter 7 of 
the Bankruptcy Code — of collecting a debtor's 
nonexempt property, converting that property to 
cash, and distributing the cash to the various credi- 
tors. © Upon liquidation, the debtor hopes to obtain 
a discharge, which releases the debtor from any 
further personal liability for prebankruptcy debts. 
See CHAPTER 7. Cf. REHABILITATION (3). [Cases: Bank- 
ruptcy 2251. C_J.S. Bankruptcy § 50.) 


950 
liquidation price. See price. 
liquidation value. See VALUE (2). 
liquidator. A person appointed to wind up a busi- 
ness’s affairs, esp. by selling off its assets. See Ligut- 


DATION (3), (4). Cf. RECEIVER. 

liquid debt. See pest. 

liquidity. 1. The quality or state of being readily 
convertible to cash. 2. Securities. The characteristic of 
having enough units in the market that large trans- 
actions can occur without substantial price varia- 
tions. ® Most stocks traded on the New York Stock 
Exchange, for example, have liquidity. 


liquidity ratio. The ratio between a n’s or enti- 
a assets that are held in cash or liquid form and 
e amount of the person's or entity’s current liabili- 
ties, indicating the ability to pay current debts as 
they come due. 
liquor offense. See OFFENSE (1). 


lis (lis). {[Latin] A piece of litigation; a controversy or 
dispute. 


lis alibi pendens (lis al-a-bi pen-danz). [Latin] 1. A 
lawsuit pending elsewhere. 2. Hist. A preliminary 
defense that a case involving the same parties and 
the same subject is pending in another court. See Lis 
PENDENS. 


lis est eft (lis est sa-pt-te). {Latin} Hist. The suit is 
concluded; the issues in a case are decided. — Also 
termed lis est finita (lis est fi-mi-ta). 


lis mota (lis moh-ta), n. [Latin “a lawsuit moved] Hist. 
A ee that has begun and later forms the basis of 
a lawsuit. 


lis dens (lis pen-danz). [Latin] 1. A pending law- 
suit. 2. The jurisdiction, power, or coutrol seguired 
by a court over property while a legal action is 
pending. 3. A notice, recorded in the chain of title to 
real property, required or permitted in some juris- 
dictions to warn all persons that certain property is 
the subject matter of litigation, and that any interests 
acquired during the pendency of the suit are subject 
to its outcome. — Also termed (in sense 3) notice of lis 
pape notice of . Cf. PENDENTE LITE. [Cases: 
is Pendens 1, 12.1. C.J.S. Lis Pendens §§ 2-7.) 
list, n. 1. A roll or register, as of names. 2. A docket of 
cases ready for hearing or trial. See.:caLenpar (2); 
DOCKET. 
list, vb. 1. To set down or enter (information) in a list. 
2. To register (a security) on an exchange so that it 
may be publicly traded.’3. To place (property) for 
sale under an agreement with a real-estate agent or 
broker. 


listed security. See sECURITY. 


listed security exchange. An organized secondary se- 
curity market operating at a designated location, 
such as the New York Stock Exchange. 


listed stock. See listed security under SECURITY. 


Sete a seit scminiee mene eae om & 


lister. A person authorized to compile lists of taxable 
property for assessment and appraisal; an assessor. 


listing. 1. Real estate. An agreement between a proper- 
ty owner and an agent, whereby the agent agrees to 


liquidation bankruptcy. See CHAPTER 7 (2). 
liquidation dividend. See pivipENnp. 
liquidation preference. See PREFERENCE. 


try to secure a buyer or tenant for a specific proper- 

ty at a certain price and terms in return for a fee or 

commission. — Also termed listing agreement. (Cases: 

Brokers 40, C.J.S. Brokers §§ 117-120, 125, 143.] 
exclusive: listing. A listing providing that 
one agent bas the right to be She only person, 
other than the owner, to sell the property during a 
specified period. — Also termed exclusive listing; 
exclusive-authorization-to-sell listing. [Cases: Brokers 
40, 46. CJ.S. Brokers §§ 117-120, 125, 143, 170, 
175.) : 


general listing. See open listing. 

multiple listing. A listing Aehise that the agent 
will allow other agents to try to sell the property. @ 
Under this agreement, the original agent gives the 
selling agent a percentage of the commission or 
some other stipulated amount. (Cases: Brokers 
40, 66. C.].S. Brokers §§ 117-120, 125, 135, 141, 
143, 185.) 


net i A listing providing that the agent agrees 
to sell the owner's property for a set minimum 
price, any amount over the minimum being re- 
tained by the agent as commission. — Also termed 
net sale contract. (Cases: Brokers 40. C.J.S. Bro- 
hers §§ 117-120, 125, 143.] 


open listing. A listing that allows selling rights to be 
given to more than one agent at a time, obligates 
the owner to pay a commission when a specified 
broker makes a sale, and reserves the owner's 
right to personally sell the property without pay- 
ing a commission. — termed nonexclusive list- 
ing, general listing, simple listing. [Cases: Brokers 
46. C.J.S. Brokers §§ 170, 175.] : 


2. Securities. The contract between a firm and a 
stock exchange by which the trading of the firm's 
securities on the exchange is handled. See listed 
security under security. [Cases: Exchanges €13.10. 
CJ.S. Exchanges §§ 17-18.] 


dual listing. The listing of a security on more than 
one exchange. 


3. Tax. The creation of a schedule or inventory of a 

person's taxable property; the list of a person's 

taxable propérty. (Cases: Taxation €=328, 366. 
’ CJ.S. Taxation §§ 483, 535-536, 541, 544.) 


listing agent. The real-estate broker's representative 
who obtains a listing agreement with the owner. Cf. 
selling agent under AGENT (2). [Cases: Brokers 40. 
C.J.S. Brokers §§ 117-120, 125, 143.] 


listing agreement. See LISTING (D. 


list of creditors. A schedule giving the names and 
addresses of creditors, along with amounts owed 
them. @ This list is required in a bankruptcy pro- 
ceeding. (Cases: Bankruptcy ¢@2324.] 


list price. See PRICE. 
litem (li-tem or -tam). See AD LITEM. 


litem denuntiare (lt-tem de-nen-shee-air-ee). [Latin “to 
announce a suit”] Roman law. 1. The summoning of 
a defendant by a magistrate exercising cognitio in the 
late classical period. 2. The notification by a buyer to 
the seller of a claim by a third party to the things 


ilteral rule 


sold. — Also spelled litem denunciare. Cf. Litis DENUN- 
TIATIO. 


litem suam facere (li-tem s[y]oo-em fay-sa-ree). [Latin 
“to make a suit one’s own") Roman law. (Of a judex) 
to fail in his official duty through imprudence, such 
as not adhering to the formula, or not following due — 
procedure. @ This failure amounted to misconduct 
in the judex’s duties, and a litigant was given a 
private action against him. The scope of actionable 
misconduct is not certain. It included not obeying 
the formula and not adjourning the trial properly, 
but it may also have included overt acts of corrup- 
tion, such as accepting bribes. _ 

lite pendente (li-tee pen-den-tee). [Latin] See pENDENTE 
LITE. 

litera (lit-or-a), n. [Latin “letter''] Hist. 1. A letter. 2. 


The letter of a law, as distinguished from its spir- 
it. — Also spelled littera. Pl. literae. See LETTER (3). 


literacy test. A test of one's ability to read and write, 
formerly required in some states as a condition for 
registering to vote. @ Con banned this use of 
literacy tests in 1975. (Cases: Elections €=59. C.J.S. 
Elections § 16.] 

literae mortuae (lit-or-ee mor-choo-ee), n. [Latin] ist. 
Dead letters; filler words in a statute. 

literae patentes (lit-ar-ee pa-ten-teez), n. [Latin “open 
letters”] Hist. A public grant from the sovereign to a 
subject, conferring the right to land, a franchise, a 
title, liberty, or some other endowment. ® The mod- 
ern “patent” and, more closely, “letters patent’’ de- 
rive from this term. See LETTERS PATENT (1. 


“The term ‘patent’ Is short for ‘letters patent,’ derived from 
the Latin iteree patentes, meaning open tetters. Generally, 
oe ee ee a een ‘to all 
whom these presents shail come,’ ing Bg of some 
dignity, office, franchise, or other at has been 
given by the sovereign to the ." Donald S. Chisum 
ét al., Principles of Patent Law 2 (1998). 


literae ratoriae (lit-er-ee prok-ya-re-tor-ee-ee), 7. 
{Law Latin] Hist. Letters of procuration; letters of 
attorney; power of attorney. See POWER OF ATTORNEY. 


literae recognitionis (lit-ar-ee rek-og-nish-ee-oh-nis), n. 
[Latin] Hist. A bill of lading. See BILL OF LADING. 


literae sigillatae (lit-ar-ee sij-a-lay-tee), n. [Latin] Hist. 
Sealed letters, @ A sheriff's return-on a writ was often 
called literae sigillatae. wee 

literal, adj. According to expressed language. @ Literal 
performance of a condition requires exact compli- 
ance with its terms. (Cases: Contracts 7152. C.J.S. 
Contracts §§ 307, 318-322, 327, 331.] 


literal canon. See STRICT CONSTRUCTIONISM. 


literal construction. See strict construction under COn- 
STRUCTION. 


literal contract. See CONTRACT. 
litera legis. See LETTER OF THE LAW. 
literal infringement. See INFRINGEMENT. 


literal interpretation. See strict construction under CON- 
STRUCTION. 


literal proof. See proor. 
literal rule. See STRICT CONSTRUCTIONISM. 


Itterary 


literary, adj. Of or relating to literature, books, or 
writings. 

literary composition. An original expression of mental 
effort in written words arranged in an intelligent 
and purposeful order. See literary work under work 
(2). [ : Copyrights and Intellectual Property €=5. 
C.J.S. Copyrights and Intellectual Property § 11.) 

literary executor. See EXECUTOR. 

literary property. 1. The physical property in which 
an saielletnal production e em Ped, such as a 
book, screenplay, or lecture. [Cases: Copyrights and 
Intellectual perty 41.3. CJS. and 
Intellectual Property § 26.) 2. An owner's exclusive 
right to possess, use, and dispose of such a produc- 
tion. ed Oe erat bee safrall 9 [Cases: 
Copyrights and Intellectual @>36. C.J.S. 
Copyrights and Intellectual Property §§ 10, 40-41, 97.] 

literary work. See work (2). 


literate, adj. 1. Able to read and write a language. 2. 
Knowledgeable and educated. — literacy, n. 

literatura (lit-er-o-t{yJuur-a), n. (Latin fr. litera “a let- 
ter”] Hist. Education. @ Ad Iiteraturam ponere means 
the right to educate one’s children, esp. male chil- 


- dren. During feudal times, servile tenants could not _ 


educate their children without the lord's consent. 


litigable (lit-e-ga-bal), adj. Able to be contested or 
aEouted in court <litigable claims>. — litigability, 
n. 


litigant. A party to a lawsuit. 
institutional litigant. See INSTITUTIONAL LITIGANT. 
vexatious litigant. A litigant who repeatedly files 
frivolous lawsuits. © Many jurisdictions have stat- 
utes or local rules requiring a vexatious litigant to 
obtain the court’s permission to file any further 
lawsuits or pleadings. 
litigation, n. 1. The process of carrying on a lawsuit 
<the attorney advised his client to make a generous 
settlement offer in order to avoid litigation>. 2. A 
lawsuit itself <several litigations pending before the 
court>. — litigate, vb. — litigatory, litigational, adj. 
complex litigation. ae apes involving several par- 
ties who are separately represented, and usu. in- 
volving multifarious fa and legal issues. 


lescribes ese cases and distinguishes them from 
the run-ofthe-mill car crash {s difficult.” Jay 

Roger H. Transgrud, Litigation 1 (; 

litigation costs. See cost (3). 

litigation privilege. See PRIVILEGE (1). 


litigator, 1. A trial lawyer. 2. A lawyer who prepares 
cases for trial, as by conducting discovery and pre- 
trial motions, trying cases, and handling appeals. 3. 
Archaic. A party to a lawsuit; a litigant. 


litigious (li-tij-es), adj. 1. Fond of legal disputes; con- 
tentious <our litigious society>. 2. Archaic. Of or 


relating to the subject of a lawsuit <the litigious 
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roperty>. 3. Archaic. Of or relating to lawsuits; 
itigatory <they couldn't settle the litigious dis- 
pute>. — litigiousness, litigiosity (li-tij-ee-os-o-tee), 
n. 


litigious right. Civil law. A right that cannot be exer- 
cised without first being determined in a lawsuit. La. 
Civ. Code art. 2652. @ If the right is sold, it must be 
in litigation at the time of sale to be considered a 
lidgious right. 

litis aestimatio (l1-tis es-ta-may-shee-oh). [Latin] Roman 
law. The judicial estimate of the measure of dam- 
ages. 


litis contestatio (l1-tis kon-tes-tay-shee-oh). [Latin] 1. 


' Roman law. The final agreement of the parties to a 


suit on the formula the praetor would issue: to the 
judex. — Also termed contestatio litis. See FORMULA. 


“Both parties being present, or , before the 
plain sided the nature of his claim and 

an action. Bey By ie ce ser the Desator fo Give oF 

tas event, Creer Sone’ Shy 

cand ec lel gr gcd alah ln ger 


upon the issues to be referred ... [a] 
framed tn Identical terms was issued to the judex 


was the litis contestati 
Law 179-80 (4th ed. 1856). 
2. Hist. A contested point in a lawsuit; a litigable 
issue developed by the litigants’ alternating state- 
ments, 3. CONTESTATION OF SUIT. 
litis denuntiatio (li-tis do-non-s[hjee-ay-shee-oh), 7. 
[Latin] Civil law. The process by which a land pur- 
chaser, sued for possession of the land by a third 
party, notified the land seller and demanded aid in 
defending the suit under the seller's warranty of 
title. — Also spelled litis denunciatio. Cf. LITEM DE- 
NUNTIARE. 
litis dominium (l-tis de-min-ee-am), n. [Latin] See 
DOMINUS LITIS. 


litis ordinatio (it-tis or-di-nay-shee-oh). {Latin “the 


order or lation of a lawsuit") Scots law. The form 
under which a lawsuit is conducted. = 

litispendence (11-tis-pen-donts). Archaic. The time dur- 
ing which a lawsuit i pending. 2 

littera. Se LITERA. 

Hitteris obligatio (lit-er-is' ob-lo-gay-shee-oh). in] 


Roman law. An obligation arising from formal, writ- 
ten entries in account books; an obligation arising 
from a literal contract. See literal contract under Con- 
TRACT. 


Little FTC Act. See UNFAIR TRADE PRACTICES AND CONSUN- 
ER PROTECTION LAW. 


littoral (lit-er-al), adj. Of or relating to the coast or 
shore of an ocean, sea, or lake <the littoral right to 
limit others’ consumption of the water>. Cf. RiPARI- 
AN. — littoral, n. 

littus maris (lit-as mar-is) [Law Latin “shore of the 
sea”) 1. Ordinary tides or neap tides that occur 
between the full moon and dark of the moon. 2. The 
seep between the normal high-water and low-water 
marks. 


| 


! 
| 
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litura (li-t{yJoor-a), n. [Latin] Roman law. A blot or 
erasure in a will or other instrument. 


livelihood. A means of supporting one's existence, 
esp. financially. 


livelode. Archaic. Livelihood; maintenance. — Also 


termed lifelode. 


livery (liv-o-ree or liv-ree). 1. The delivery of the 
ossession of real property. Cf. peLivery. 2. Hist. An 
eir’s writ, upon reaching the age of majority, to 
obtain seisin of his lands from the king. 3. The 
boarding and care of horses for a fee. 4. A business 
that rents vehicles. 


livery in chivalry. Hist. The delivery of possession of 
real property from a guardian to a ward in chivalry 
when the ward reached majority. 


Mee 


livery office. An office designated for the delivery of 
lands. 


livery of seisin. Hist. The ceremony by which a grant- 
or conveyed land to a tee. @ Livery of seisin 
involved either (1) going on the land and having the 
grantor symbolically deliver possession of the land to 
the grantee by handing over a twig, a clod of dirt, or 
‘a eae of turf (called livery in deed) or (2) goin 
within sight of the land and having the grantor te 
the grantee that possession was being given, fol- 
lowed by the grantee’s entering the land (called 
ey in law). See seisin. [Cases: Deeds 21. CJS. 
Deeds §§ 12-13.] 
“[Wje may now pause to wonder how transfer of these 
potentially Infinite interests was accomplished. Without a 
modem system of land records, it would be desirable that 
the transfer be effected with sufficient ceremony not only to 
mark itself Indslibly in the memories of tha partic , but 
also to give notice to Interested persons such as the meone 
lord above the transferor. The central dea was to make 
Of seleln (evoaring’ roughly’ “possession,” trom tne, O14 
of selsin (meaning, roughly, ‘ i a 
French salsir or sols), The sferor and transferee would 
ig the land to be transferred, and the transferor would 
in hand to the transferee a lump of soll or & twig from a 
tree — all the while Intoning the appro words of t, 
togather with the magical words ‘and his heirs’ if the interest 
transferred was to be a potentially infinite one.” Thomas F. 


Bergin & Paul G. Haskell, Preface to Estates in Land and 


Future interests 10-11 (2d ed. 1984). 
lives in being. See LIFE IN BEING. 


livestock, n. Domestic animals and towls that (1) are 
kept for profit or pleasure, (2) can normally be 
confined within boundaries without seriously impair- 
ing their utility, and (3) do not normally intrude on 
others’ land in such a way as to harm the land or 
growing crops. 


live storage. The storage of cars in active daily use, 
rather than cars put away for an extended period. @ 
A garage owner's responsibility sometimes depends 
on whether a car is in live or dead storage. Cf. pEap 
sToraGe. [Cases: Automobiles @#370. C.J.S. Motor 
Vehicles §§ 1564-1568, 1586, 1589.) 


live thalweg. See THALWEG. 
living, n. One's source of monetary support or re- 
sources; esp., one’s employment. 


living separate and a (Of a husband and wife) 
living away from each other, along with at least one 
Spouse’s intent to dissolve the marriage. @ One basis 
for no-fault divorce in many states exists if the 


Lloyd’s underwriters 


spouses have lived apart for a specified period. — 
Sometimes shortened to separate and apart. (Cases: 
Divorce €=35, 36, 37(2, 3, 4); Husband and Wife 
€2272(1). C.J.S. Divorce §§ 20-21, 42, 52, 70.] 


living-together agreement. See COHABITATION AGREE- 
MENT. 


living trust. See inter vivos trust under TRUST. 


living will. An instrument, signed with the formalities 
statutorily required for a will, by which a person 
directs that his or her life not be artificially pro- 
longed by extraordinary measures when there is no 
reasonable expectation of recovery from extreme 
hysical or mental disability. @ Most states have 
iving-will legislation. — Also termed declaration of a 
desire for a natural death; directive to physicians. See NaT- 
URAL-DEATH ACT; UNIFORM HEALTH-CARE DECISION ACT. Cf. 
ADVANCE DIRECTIVE (1), (2); INSTRUCTION DIRECTIVE. 
(Cases: Health €916.] 


LJ. abbr. 1. Law Judge. 2. Law Journar. 3. Lord 
Justice. 

LJJ. abbr. Lords justices. — 

LL. abbr. LAW LATIN. 

L.wat. abbr. LAW LATIN. 

LL.B. abbr. Bachelor of Laws. @ This was formerly the 
law degree ordinarily conferred by American law 


schools. It is still the normial degree in British law 
schools. Cf. Jurts DOCTOR. 

L.L.C. See limited-liability company under COMPANY. 

LL.D. abbr. pocror oF Laws. 

LL,J. abbr. Lords justices. 

LL.M. abbr. MASTER OF LAWS. 

Lloyd’s. See LLOYD's OF LONDON. 

Lloyd’s association. See LLOYD'S UNDERWRITERS. 

Lloyd’s bond. See BOND (a). : 

Lloyd’s insurance. See INSURANCE. 

Lioyd’s of London. Insurance. 1. A London insurance 
mart where individual underwriters gather to’ quote 
rates and write insurance on a wide variety of risks. 
2. A voluntary association of merchants, shipowners, 
underwriters, and brokers formed not to write poli- 
cies but instead to issue a notice of an endeavor to 
members who may individually: underwrite a policy 
by assuming shares of the total risk of insuring a 

ient. @ The names of the bound underwriters and 
the attorney-in-fact appear on the policy. — Also 
termed Lloyd's; London ’s. (Cases: Insurance 
1220. CJS. Insurance § 1709.] 


rporation of Lloyd's which undertakes 


to ‘write’ for atid antares ya Aly Segre also Is a 
member of Lloyd's, then he will ‘write’ for himself, too.” 2 
_ Stephen's Commentaries on Laws of England 237 (L 
Crispin Warmington ed., 21st ed. 1950). 


Lloyd’s underwriters. An unincorporated associa- 
tion of underwriters who, under a common 


LLP. 


name, engage in the insurance business through 
an attorney-in-fact having authority to obligate the 
underwriters severally, within specified limits, on 
insurance contracts that the attorney makes or is- 
sues in the common name. — Also termed Lloyd's 
association; American Lloyd's. (Cases: Insurance 
1220. CJ.S. Insurance § 1709.] 


L.L.P. See limited-liability partnership under PARTNERSHIP. 


load, n. An amount added to a security's price or to an 
insurance premium in order to cover the sales com- 
mission and expenses <the mutual fund had a high 
front-end load>. — Also termed sales load; acquisition 
cost. . 


load factor. 1. The ratio of a utility customer’s usage 
levels during a given period compared to the cus- 
tomer’s demand rig Be periods. [Cases: Elec- 
tricity 11.3. C.J.S. Electricity § 30.] 2. An analysis 
of the number of passengers on an airplane or other 
common carrier compared to available capacity. 


load fund. See MUTUAL FUND. 


loading. Insurance. An amount added to a life-insur- 
ance premium to cover the insurer's business ex- 
pa and contingencies. — Also termed expense 

_ loading. See gross premium (1) under PREMIUM (). 
(Cases: Insurance -€2000, 2005. C.Jj.S. /nsurance 
§§ 436-439.) 


load line. Maritime law. 1. The depth to which a safely 
loaded ship will sink in salt water. 2. One of a set of 
duated marks cit the side of a ship, indicating the 
epth to which the ship can be loaded in varying 
waters (such as salt water or freshwater) and weather 
conditions. @ Load lines must, by law in most mari- 
time countries, be cut and painted amidships. — 
see termed (in sense 2) load-line marks; Plimsoll 
marks. 


“The interest of shi 
vessels to a point 
the vessel's load, 


ers fed them, In earty times, to load 
ond ; the greater the weight of 


course, tower she rides in the 


seamen conseq fost In led the way In 
seers ees be rag eo gs 

H uel Pilmsoll, M.P., was 8 gave 
his name to the Plimsoll now seen cn the sido of all 
large vessels, which marks the [mits of seioly for different 
seas and seasons. Since 1929, the United has made 
mandatory placing 


the of and compilance with loadiine 
marks ...." Grant Gilmore & Chartes L. Black ur., The Law 
of Admiralty § 11-12, at 887 (2d ed. 1978). 

loadmanage. Hist. 1. The fee paid to loadsmen, who 
sail in small vessels acting as pilots for r ships. 2. 
The hiring of a pilot for a vessel. 8. A pilot's or 
loadsman’s skill. — Also spelled lodemanage; lode man- 
age. 

loadsman. Hist. 1. A person who directs a ship's 
course from a small boat traveling in front of the 
larger ship rather than from the ship itself. @ The 
loadsmen had a monopoly on piloting in the cinque 
ports. See CINQUE PORTS. 2. A person who took the 
ship to a berth after a pilot had brought it into 
port. — Also spelled loadman; lodeman; lodesman. 


loan, n. 1. An act of lending; a grant of something for 
temporary use <Turner gave the laptop as a loan, 
not a gift>. [Cases: Contracts @194.] 2. A thing lent 
for the borrower's temporary use; esp., a sum of 
money lent at interest <Hull applied for a car 
joan>, 
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accommodation loan. A loan for which the lender 
receives no consideration in return. See acCOMMO- 
DATION. 


add-on loan. A loan in which the interest is calcu- 
lated at the stated rate for the loan agreement's 
full term for the full principal amount, and then 
the interest is added to the principal before install- 
ment payments are calculated, resulting in an in- 
terest amount higher than if it were caleulated on 
the monthly unpaid balance. @ Consumer loans 
are typically add-on loans. — Also termed contract 
loan. See add-on interest under INTEREST (3). 
amortized loan. A loan calling for periodic pay- 
ments that are applied first to interest and then to 
rincipal, as provided by the terms of the note. 
@@ AMORTIZATION (1). : 


back-to-back loan. A loan arrangement by which 
two firms lend each other funds denominated in 
different currencies for a specified period. 


below-market loan. See interest-free loan. 


bridge loan. A short-term loan that is used to cover 
costs until more permanent financing is ar- 
ranged. — Also termed swing loan. 

broker call loan. See cali loan. 

building loan. A type of bridge loan used primarily 
for erecting a building. © The loan is typically 
advanced in parts as work progresses and is used 
to pay the contractor, subcontractors, and material 
suppliers. See interim financing under FINANCING. 


call loan. A loan for which the lender can demand 
ayment at any time, usu. with 24 hours’ notice, 
use there is no fixed maturity date. — Also 
termed broker call loan; demand loan. Cf. term loan. 
[Cases: Bills and Notes ¢129(3). C.J.S. Bills and 
Notes; Letters of Credit § 90.] 


character loan. A loan made in reliance on the 
borrower's character and stable earnings. @ Char- 
acter loans are usu. secured by a mortgage or b 

other property, but sometimes they are unsecured. 


clearing loan. A loan made to a bond dealer pend- 
ing the sale of a bond issue. 


collateral loan. See secured loan. 


commercial loan. A loan that a financial institution 
gives to a business, generally for 30 to 90 days. 


ity loan. A loan secured by a commodity 
(such as cotton or wool) in the form of a ware- 
house receipt or other negotiable instrument. 


consolidation loan. A loan whose proceeds are used 
to pay off other individual loans, thereby creating 
a more manageable debt. 


consumer loan. A loan that is given to an individual 
for family, household, personal, or agricultural 
purposes and that is gorevaly governed by truth- 
in-lending statutes and regulations. [Cases: Con- 
sumer Credit 1. CJ.S. Interest and Usury; Con- 
sumer Credit § 274.) 


contract loan. See add-on loan. 


Crown loan. Tax. An interest-free demand loan, 
usu. from parent to child, in which the borrowed 
funds are invested and the income from the invest- 
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ment is taxed at the child’s rate. © This type of 
loan is named for one Harry Crown of Chicago, 
reputedly one of the first persons to use it. See 
hiddie tax under Tax. 


day loan. A short-term loan to a broker to finance 
daily transactions. 


demand loan. See call loan. 


discount loan. A loan in which interest is deducted 
in advance, at the time the loan is made. 


doorstep loan. A loan offered by a door-to-door 

solicitor, usu. for home repairs at a high interest 

rate and under misleading or fraudulent terms. ® 

a term is used primarily in the United King- 
om. 


home-equity loan. A line of bank credit given to a 
homeowner, using as collateral the homeowner's 
equity in the home. — Often shortened to equi 
loan. — Also termed home-equity line of credit. See 
EQUITY (7). 


installment loan. A loan that is to be repaid in usu. 
equal portions over a specified period. 


interest-free loan. Money loaned to a borrower at 
no ag e or, under the Internal Revenue Code, 
with a 
IRC (26 USCA) § 7872. —- Also termed (in the 
iRC) below-market (oan. 


maritime loan. A loan providing that a lender will 
not be repaid if the cargo is damaged or lost 
because of a navigational peril, but that the lender 
will be repaid plus interest if the cargo arrives 
safely or is damaged because of the carrier’s negli- 
gence. — Also termed marine loan. 


mortgage loan. A loan secured by a mortgage or 
deed of trust on real property. [Cases: Mortgages 
14. CJ.S. Mortgages §§ 143-150.] 


nonperforming loan. An outstanding loan that is 
not being repaid. 


nonrecourse loan. A secured loan that allows the 
lender to attach only the collateral, not the bor- 
rower's personal assets, if the loan is not repaid. 
(Cases: Bills and Notes 44; Secured Transac- 
tions 69227, 240. C.J.S. Bills and Notes; Letters o 
Credit § 11: Secured Transactions §§ 152, 164-166, 
168-169, 172, 174-175, 180-183.] 


Aria ode loan. A loan issued by two or more 
enders. See LOAN PARTICIPATION. [Cases: Contracts 
@194,] 


policy loan. An insurer's loan to an insured, se- 
cured by the policy's cash reserve. (Cases: Insur- 
ance @ 1868. C.J.S. Insurance §§ 352-356.] 


precarious loan. 1. A loan that may be recalled at’ 


any time. 2. A loan in danger of not being repaid. 


premium loan. A loan made to an insured by the 
insurer to enable the insured to pay further pre- 
miums. @ The reserve value of the policy serves as 
collateral. [Cases: Insurance @°1868, 2037. C.J.S. 
Insurance §§ 352-856, 518-519, 742-745, 
749-754.] 


recourse loan. A loan that allows the lender, if the 
borrower defaults, not only to attach the collateral 


arge that is lower than the market rate. 


loan for exchange 


but also to seek judgment against the borrower's 
(or guarantor's) personal assets. (Cases: Secured 
Transactions €°227, 240. C.J.S. Secured Transac- 
tions §§ 152, 164-166, 168-169, 172, 174-175, 
180-183.] 


revolver loan. A single loan that a debtor takes out 
in lieu of several lines of credit or other loans from 
various creditors, and that is subject to review and 
approval at certain intervals. @ A revolver loan is 
usu. taken out in an attempt to resolve problems 
with creditors. Cf. revolving credit under CREDIT (4). 


revolving loan. A loan that is renewed at maturity. 


secured loan. A loan that is secured by property or 
securities. — Also termed collateral loan. 


short-term loan. A loan with a due date of less than 
one year, usu. evidenced by a note. 


signature loan. An unsecured loan based solely on 
the borrower's promise or signature. @ To obtain 
such a loan, the borrower must usu. be highly 
creditworthy. 


swing loan. See bridge loan. 


term loan. A loan with a specified due date, usu. of 
more than one year. @ Such a loan typically cannot 
be repaid before maturity without incurring a 
penalty. — Also termed time lean. Cf. call loan. 
{Cases: Bills and Notes 129(1). C.J.S. Bills and 
Notes; Letters of Credit §§ 86-89, 91.] 


loan, vb. To lend, esp. money. 


loan-amortization schedule. A schedule that divides 
each loan payment into an interest component and a 
principal component. @ Typically, the interest com- 
ponent begins as the largest part of each payment 
and declines over time. See AMORTIZATION (1). 


* loan association. See SAVINGS-AND-LOAN ASSOCIATION. 


loan broker. See BROKER. 
loan-brokerage fee. See MORTGAGE DISCOUNT. 


loan certificate. A certificate that a clearinghouse is- 
sues to a borrowing bank in an amount equal to a 
specified percentage of the value of the borrowing 
bank's collateral on deposit with: the clearinghouse’s 
loan committee. fe 

loan commitment. A lender's binding promise to a 
borrower to lend a specified amount of money at a 
certain interest rate, usu. within a specified period 
and for a specified purpose (such as buying real 
saree See MORTGAGE COMMITMENT. [Cases: Contracts 
@>194] 


loaned employee. See borrowed employee under EMPLoy.- 
EE. 


loaned servant. See borrowed employee under EMPLOYEE. 


loan for consumption. An agreement by which a 
lender delivers goods to a borrower who consumes 
them and who is obligated to return goods of the 
same quantity, type, and quality. (Cases: Contracts 
e194] 


loan for exchange. A contract by which a lender 
delivers personal property to a borrower who agrees 
to return similar property, usu. without compensa- 
tion for its use. : 


toan for use 


loan for use. An agreement by which a lender delivers 
"an asset to a borrower who must use it according to 
its normal function or according to the agreement, 
and who must return it when finished using it. @ No 
interest is charged. 


loanland. Hist. A tenancy involving the loan of land b 
one person to another. — Also spelled laenland. Ct. 
BOOKLAND; FOLKLAND. 


usually held under a written Instrument, and 
fore sometimes Included In the boclands. But , laen- 


we , was held 
the’ king whereas 


loan participation. The coming together of multiple 
len sags sravoggl ling win hoa pepenntror te 
loan) to one borrower, thereby. recuse each lend- 
er's individual risk. [Cases: Contracts €194.] 


loan ratio. See LOAN-TO-VALUE RATIO. 


loan-receipt agreement. Torts. A settlement agreement 

‘by which the defendant lends money to the plaintiff 
interest-free, the plaintiff not being obligated to re- 
pay the loan unless he or she recovers money from 
other tortfeasors responsible fur the same injury. 
[Cases: Compromise and Settlement $7; Insurance 
€>3524. C.J.S. Compromise and Settlement § 29; Insur- 
ance §§ 1465, 1467.) 


loansharking, n. The practice of lending money at 
excessive and esp. usurious rates, and often threat- 
ening or using extortion to enforce repayment. — 
Also termed extortionate credit transaction. — loan- 
shark, v5. — loan shark, n. 


loan society. English law. A club organized to collect 
Sa aay m and make loans to industrial workers. 
® The loan societies were forerunners of the Ameri- 
can savings-and-loan associations. 


loan-to-value ratio. The ratio, usu. expressed as a 
percentage, between the amount of a mortgage loan 
and the value of the property pledged as security for 
the mortgage. .© For example, an $80,000 loan on 
property worth $100,000 results in a loan-to-value 
ratio of 80% -—=which is usu. the highest ratio that 
lenders will agree to without requiring the debtor to 
buy mortgage.insurance. — Often shortened to LTV 
ratio, —- Also termed loan ratio. (Cases: Mortgages 
145. C.J.S. Mortgages §§ 198, 200.) 


loan value. Insurance. 1. The maximum ‘amount that 
red be lent safely on property or life insurance 
without jeopardizing the lender's need for protec- 
tion from the borrower's default. 2. The amount of 
money an insured can borrow against the cash value 
of his or her life-insurance policy. [Cases: Insurance 
©1868. C.J.S. Insurance §§ 352-356.) 


lobby, vb. 1. To talk with a legislator, sometimes in a 
luxurious setting, in an attempt to influence the 
legislator's vote <she routinely lobbies for tort re- 
form in the state legislature>. (Cases: Statutes 24. 
C.J.S. Statutes § 7.) 2. To support or oppose (a 
measure) by, working to influence a legislator’s vote 
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<the organization lobbied the bill through the Sen- 
ate>. 8. To try to influence (a decision-maker) <the 
lawyer lobbied the judge for a favorable ruling>. — 
1 ing, n. — lobbyist, n. 


lobbying act. A federal or state law governing the 
conduct of lobbyists, usu. by requiring them to regis- 
ter and file reports. @ An example is the Federal 
Regulation of Lobbying Act, 12 USCA § 261. [Cases: 
Statutes 24, C.J.S. Statutes § 7.] 


lobby vote. See vore (4). 

local act. 1. LOCAL LAW (1). 2. LOCAL LAW (2). 
local action. See ACTION (4). 

local administrator. See ADMINISTRATOR (1). 
local agency. See AGENCY (3). 

local agent. See AGENT (2). 


local allegiance. See actual allegiance under Atte. 
GIANCE. 


local and special legislation. See LEGISLATION. 
local assessment. See ASSESSMENT. 

local bar association. See BAR ASSOCIATION. 
local chattel. See crHaTTEL. 


local concern. An activity conducted by a municipality 
in its proprietary capacity. (Cases: Municipal Corpo- 
rations 57. C.J.S. Municipal erations §§ 104, 
106, 108, 110-115, 117-118, 122, 137-138, 143, 
145-146,} 


local counsel. See COUNSEL. 
local court. See court. 
local custom. See custom. 


local-exchange carrier. Telecommunications law. An en- 
tity that provides telephone service, usu. on a local 
basis, through a local-exchange network. 47 USCA 
§ 153(26). — Abbr. LEC. See LOCAL-EXCHANGE NET- 
work. {Cases: Telecommunications €-46, 267, 323. 
fa oe Telephones, Radio, and Television 
1-32.] 


local-exchange network. Telecommunications law. A sys- 
tem for providing telephone service on a local basis. 
® A local-exchange network usu. consists of such 
elements as switches, ‘local :loops, “dnd transport 
trunks, and capabilities such as billing-“databases and 
operator services. Switches are pieces‘of equipment 
that direct calls to the appropriate destination. Local 
loops are the wires that connect telephones to the 
switches. Transport trunks, are the wires that carry 
calls from switch to switch. All the elements of a 
local-exchange network are often referred to as a 
bundle, and there are federal requirements that a 
local-exchange carrier who controls a local-exchange 
network permit competition by selling some access, 
including unbundled access, to its local-exchange 
network. 47 USCA § 251(c). See LOCAL-EXCHANGE CAR- 
RIER; UNBUNDLING RULES. [Cases: Telecommunications 
46, 267, 323. C.J.S. Telegraphs, Telephones, Radio, 
and Television §§ 31-32.) 


local government. See GOVERNMENT. 
local improvement. See IMPROVEMENT. 
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local-improvement assessment. See local assessment un- 
der ASSESSMENT. 


locality, n. 1. A definite region; vicinity; neighbor- 
hood; community. 2. Hist. Scots law. The land held 
by a widow in usufruct under the terms of her 
marriage contract. @ If a widow has locality lands, 
she cannot assert her statutory claim to a one-third 
share of her husband's real property. 


locality of a lawsuit. The place where a court may 
exercise judicial authority. 


locality-plus test. Marilime law. The requirement that, 
for a federal court to exercise admiralty tort jurisdic- 
tion, not only must the alleged wrong occur on 
navigable waters, it must also relate to a traditional 
maritime activity. Executive Jet Aviation, Inc. v. Cleve- 
land, 409-U.S. 249, 93 S.Ct. 493 (1972). — Also 
termed locality-plus rule; maritime-connection doctrine. 
{Cases: Admiralty 917. C.J.S. Admiralty §§ 62-63.) 


locality rule. 1. The doctrine that, in a professional- 
malpractice suit, the standard of care to be applied 
to the professional’s conduct is the reasonable care 
exercised by similar professionals in the same vicinit 
and professional community. [Cases: Health €620. 
“With respect to medical doctors (and sometimes dentists 


and others), the standard of care been further [Imited 
by the so-called ‘locality rule.’ A Iclan historically was 
y 16 knowledge and use 

used by reasonably well- 
qualified physicians In the in which he practices, or, 
usually, tn ‘similar localities.’ This frequently made It difficutt 
or impossible for a plaintiff to prove the applicable standard 
since other doctors In the same focality are notoriously 
reluctant to testify against thelr p ona! colleagues. 
However, with the advent of im communication and 
contin education, reason for the rule has 
d is Edward 


medical 
abated, and today feeb toward Its abolition. 
J. Kionka, Torts ina 270-71 (2d ed. 1992). 
2. The doctrine that, in determining the appropri- 
ate amount of attorney's fees to be awarded in a 


suit, the proper basis is the rate charged by similar 
attorneys for similar work in the vicinity. (Cases: 


Costs €194.i8; Federal Civil Procedure 2737.4. 


CJ.S. Costs § 132.] 


locality test. Maritime law. The requirement that, for a 
federal court to exercise admiralty tort jurisdiction, 
the alleged wrong must have occurred on navigable 
waters. @ The test was replaced by the locality-plus 
test in Executive Jet Aviation, Inc. v. Cleveland, 409 
US. 249, 93.S.Ct. 498 (1972). — Also termed locality 
rule. See LOCALITY-PLUS TEST. 


localization doctrine. The doctrine that a foreign 
corporation, by doing sufficient business in a state, 
will subject itself to that state's laws. (Cases: Corpora- 
tions €9638. C.J.S. Corporations §§ 893-896.) 


local law. 1. A statute that relates to or operates in a 
particular locality rather than the entire state. 2. A 
statute that applies to particular persons or things 
rather than an entire class of persons or things. — 
Also termed (in senses | & 2) local act; local statute. 
[Cases: Statutes 76-104. CJ.S. Statutes 
§§ 148-149, 151-155, 159, 162-201.) 3. The law of a 

articular jurisdiction, as opposed to the law of a 
oreign state. — Also termed internal law. 4. Conflict 
of laws. The body of standards, principles, and 
rules — excluding conflict-of-laws rules — that the 
State courts apply to controversies before them. Re- 


focarium 


statement (Second) of Conflict of Laws § 4(1) (1971). 
(Cases: Action 17. C.J.S. Actions §§ 18-20; Conflict 
of Laws §§ 2-3, 12, 15, 20, 23, 27-32, 34-40, 42-48, 
50-65, 96-97, 100, 102, 105-107.) 


local-law theory. Conflict of laws. The view that, al- 
though a court of the forum recognizes and enforces 
a local right (that is, one created under its own law), 
in a foreign-element case it does not necessarily 
apply the rule that would govern an anaiogous case 
of a purely domestic character, but instead takes into 
account the Jaw of the foreign country by fashioning 
a local right as nearly as possible upon the law of the 
country in which the decisive facts have occurred. ¢ 
This theory is credited to Walter Wheeler Cook, who 
expounded it in the first chapter of his Logical and 
Legal Bases of the Conflict of Laws (1949). 
" “Since the court of the forum adopts the view that the 
chosen law would have taken not of 


writer has bay abla as a sterile trulsm — sterile 
it affords no basis for the matic dev 


hitemational law. To remind an English ge whoneag to try a 
case containing a foreign element, that decision 
Ree Soe ie aes eee Obie Or ex 1 fs a technical 
hd le that explains nothing and solves nothing. It pro- 
ides no guidance whatever upon the {imits within which he 
must have nny to the foreign law.” G.C. Cheshire, Private 
Intamational Law 35 (6th ed. 1961). 
local option. An option that allows a municipality or 
other governmental unit to determine a particular 
course of action without the specific ee of state 
officials. — Also termed focal velo. Cf. HOME RULE. 
[Cases: Intoxicating ae wie 24-43; Municipal 
Corporations 65. C.J.S.  Intoxicats iquors 
§§ 49-89; Municipal Corporations §§ 122, 140-141, 
143.) : 


local receiver. See RECEIVER. 


local rule. 1. A rule based on the physical conditions 
of a state and the character, customs, and beliefs of 
its people. (Cases: Federal Civil Procedure 25.) 2. 
A rule by which an individual court supplements the 
procedural rules applying generally to all courts 
within the jurisdiction. @ Local rules deal with a 
variety of matters, such as requiring extra copies of 
motiors :o be filed with the court or prohibiting the 
ee ag newspapers in the.courtroom. Fed. R. 
iv. P. 83. a 


local statute. 1. LOCAL LAW (1). 2. LOCAL LAW (2). 

local union. See UNION. * 

local usage. See usAGE. 

local veto. See LOCAL OPTION. 

locare (lo-kair-ee), vb. [Latin] Roman law. To let or hire 
out. See LOCATOR. 

locare aliquid faciendum (le-kair-ee al-i-kwid fay-shee- 
en-dem). [Latin] Roman law. To contract to have 
someone perform work for remuneration. Cf. Con- 
DUCERE ALIQUID FACIENDUM. 

locare aliquid utendum (la-kair-ee al-i-kwid yoo-ten- 
dem). [Latin] Roman law. To let something on hire 


for the use of the lessee; to accept consideration for 
the use of an object. Cf. CONDUCERE ALIQUID UTENDUM, 


locarium (le-kair-ee-om), n. (Law Latin] Hist. Rent. 


locatarius 


locatarius (loh-ke-tair-ee-s), n. [Latin] Hist. A person 
with whom something is deposited; a depositee. 


locatio (la-kay-shee-oh), n. [Latin] Roman & civil law. 
Any contract by which the use of the thing bailed, or 
the use of the labor or services, is ag to be given 
for a compensation. @ This type of contract benefits 
both parties. — Also termed lease; hiring. Cf. ABLOCA- 
TION. Pl. locationes (lo-kay-shee-oh-neez). 


locatio conductio (le-kay-shee-oh kon-duk-shee- 
oh). [Latin] Roman law. A letting for hire; specif., a 
contract by which one person agreed to give to 
another the use, or the use and enjoyment, of a 
thing or of services or labor in return for remu- 
neration, usu. money. @ In Roman law, it covered 
a broad range of circumstances in return for a 
merces or rent. 

locatio custodiae (le-kay-shee-oh kos-toh-dee-ee). 
[Latin] Roman law. The hiring of care or service, as 
when the bailee is to protect the thing bailed. 


locatio mercium vehendarum. See locatio operis mer- 
cium vehendarum. 

locatio operarum (le-kay-shee-oh op-a-rair-om). 
(Latin “the letting of services”) Roman @ civil law. 
A contract of employment; specif., contract in 
which someone, usu. a day laborer, hi-es out his 
services for a ified price. — Also termed locatio 
operis faciendi. Cf. REDEMPTIO OPERIS. 

locatio operis faciendi (lo-kay-shee-oh op-o-ris fay- 
shee-en-di). pos “the ung of a fob to be 
done”] Roman law. A contract by which someone 
hires a contractor (conductor) to undertake work 
(e.g., to build a home or teach a slave to read) on 
behalf of the hirer. — Sometimes shortened to 
locatio operis. Cf. locatio operarum. 

locatio operis mercium vehendarum (le-kay-shee-oh 
op-e-ris. mor-shee-am vee-hoen-dair-om). [Latin 
“the letting of the job of carrying goods”] Roman 
law. A bailment in which goods are delivered to 
the bailee for transport elsewhere, esp. by sea. — 
Also termed locatio mercium vehendarum. 

locatio rei (le-kay-shee-oh ree-1). [Latin “letting of 
a thing”) Roman law. The hiring of a thing for use, 
by which the hirer gains the temporary use of the 
thing for a fee. 


eee el wee te ere St a ee bie Roman law 
differed In several aspects 


location. 1. The specific place or position of a pan 
or ae 2. The act or — of Iecating. 3. Real 
estate, The designation of the boundaries of a partic- 
ular piece of land, either on the record or on the 
land itself. [Cases: Boundaries @@7~9. C.J.S. Bound- 
aries §§ 10~-23.] 4. Mining law. The act of appropriat- 
ing a mining claim. See MINING cLaim. (Cases: Mines 
and Minerals 9-38. C.J.S. Mines and Minerals 
§§ 13, 26-93, 95-110, 112, 181.) 5. The claim so 
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appropriated. — Also termed (in senses 4 & 5) 
maning location. 6. Civil law. A contract for the tem 
rary use of something for hire; a leasing for hire. 
LOCATIO. 


location-damage clause. See SURFACE-DAMAGE CLAUSE. 


locative calls (lok-s-tiv). Property. In land descriptions, 
specific descriptions that fix the boundaries of the 
land. @ Locative calls may be marks of location, 
landmarks, or other physical objects. If calls in a 
description conflict, locative calls control over those 
indicating a general area of a boundary. See cat (6); 
DIRECTORY CALL. (Cases: Boundaries €>1-23. C.J.S. 
Boundaries §§ 2-61.) 


locator (loh-kay-tor), n. [Latin) 1. Roman law. (usu. 
ital.) One who lets out property or services for 
reward, or who contracts to have another person 
(the conductor) perform work for reward; a lessor or 
landlord. See ConpucToR (2). 


locator operarum, n. One who offers one’s labor 
for hire, esp. as a day laboror. 


locator operas faciendi, n. One who employs con- 
tract labor. 


locator rei, n. A lessor or landlord. 


2. One who is entitled to locate land or set the 
boundaries of a mining claim. 


locatum (lo-kay-tem), n. [Latin] Hist. A hiring. See Baie 
MENT. 


Lochnerize (lok-nar-1z), vb. To examine and strike 
down economic legislation under the guise of en- 
forcing the Due Process Clause, esp. in the manner 
of the U.S. Supreme Court during the early 20th 
century. © The term takes its name from the deci- 
sion in Lochner v. New York, 198 U.S. 45, 25 S.Ct. 539 
(1905), in which the Court invalidated New York's 
maximum-hours law for bakers. — Lochnerization, 
n. 


lockbox. 1. A secure box, such as a post-office box, 
strongbox, or safe-deposit box. 2. A facility offered 
by a financial institution for quickly collecting and 
consolidating checks and other funds from a party’s 
customers. * 


lockdown. The temporary confinement of prisoners in 
their cells during a state of heightened alert caused 
by an escape, riot, or other ere anes Pris- 
ons @13(4). C.J.S. Prisons and Rights of Prisoners 
§§ 58, 60.] on 
Lockeanism. See LOCKEAN LABOR THEORY. 


Lockean labor theory. The philosopher John Locke's 
justification of private property, based on the natural 
right of one’s ownership of one’s own labor, and the 
right to nature’s common property to the extent that 
one’s labor can make use of it. @ Locke's theory, 
from the fifth chapter of his Second Treatise on Civil 
Government, is often used to analyze the natural 
rights of inventors, authors, and artists in their own 
creations. — Also termed labor theory; Lockeanism. CE. 
PERSONALITY THEORY; UTILITARIANISM. 


locked in, adj. 1. (Of a person) unable to sell appreci- 
ated securities and realize the gain because of kabili- 
ty for capital gains taxes <my accountant advised me 
nat to sell the stock because I am locked in>. 2. (Of 
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a price, rate, etc.) staying the same for a given 
period <the 7% mortgage rate is locked in for 30 
days>. 


locked-in rate, See lock rate under INTEREST RATE. 


lockout. 1. An employer's withholding of work and 
closing of a business because of a labor dispute. 
(Cases: Labor Relations 290. C.J.S. Labor Relations 
§§ 273-274, 277-278.] 


defensive lockout. A lockout that is called to pre- 
vent imminent and irreparable financial harm to 
the company or to protect a legal right. @ Defen- 
sive lockouts were legal, but the U.S. Supreme 
Court abolished the distinction between defensive 
and offensive lockouts in favor of a balancing test. 
American Ship Bldg. Co. v. NLRB, 380 U.S. 300, 85 
S.Ct. 955 (1965). 


offensive lockout. A lockout called by management 
to assert economic pressure on workers and there- 
by gain a bargaining advantage over a union. ® 
Offensive lockouts were illegal before the U.S. 
Supreme Court abolished the legal distinction be- 
tween offensive and defensive lockouts in favor of 
a balancing test. American Ship Bldg. Co. v. NLRB, 
380 U.S. 300, 85 S.Ct. 955 (1965). 


2. Loosely, an employee's refusal to work because 
the a ge unreasonably refuses to, abide by an 
expired employment contract while a new one is 
being negotiated. Cf. stRIKE; BOYCOTT; PICKETING. 


lock rate. See (NTEREST RATE. 
lockup, 2. 1. JalL. 2. LOCKUP OPTION. 


_ lockup option. A defense against a corporate takeover, 


in which a friendly party is entitled to buy parts of a 
corporation for a set price when a person or group 
acquires a certain percentage of the corporation's 
shares. © An agreement of this kind may be illegal, 
to the extent it is not undertaken to serve the best 
interests of the shareholders. — Often shortened to 
lockup. (Cases: Corporations @312(5). C.J.S. Conpo- 
rations §§ 500-501, 503, 524.) 


loco parentis. See 1N LOCO PARENTIS. ; 


loco rerum immobilium (loh-koh reer-em im-o-bil- 
ee-em). [Latin] Scots law. Treated as immovable 
things. @ The phrase appeared in reference to a 
determination’ of whether certain items (such as 
shares of stock) should be treated as movable or 
immovable property. 

loco tutoris (loh-koh t{yJoo-tor-is). [Latin] Scots law. In 
the place of a tutor. 


e held the office by virtue of relationship 
and was tutor-atfaw, or had received the appointment of 
tutor from the pupil's father under his setile- 
ment, the only being that the office of a tutor 
appointed by the Court is not gratuitous." John Trayner, 
Trayner's Latin Maxims 338-37 (4th ed. 1894). 


locum tenens (loh-kem tee-nenz or ten-enz), n. [Law 
Latin “holding the place”} Hist. A deputy; a substi- 
tute; a representative. 


locus regit actum 


locuples (lok-ya-pleez), adj. [Latin] Civil law. Having 
the means to pay any amount that the plaintiff 
might recover. — Also termed locuplete. 


locupletari cum damno alterius (lok-yuu-ple-tair-1 kem 
dam-noh al-teer-ee-as). [Latin] To be enriched 
through the damage sustained by another. 


locus (loh-kes). [Latin “place”) The place or position 
where something is done or exists. — Abbr. L. See 
SITUS. 


locus actus (loh-kas ak-tas). [Latin “place of the act’ 
The place where an act was done; the place of 
performance. 


locus contractus (loh-kes kan-trak-tas). (Latin “place of 
the contract”] The place where a contract was made. 
Cf. Lex Loc: conrracrus. [Cases: Contracts <-144, 
145. CJ.S. Conflict of Laws §§ 91-93; Contracts 
§§ 13-28, 25, 372.] 


locus criminis (loh-kas krim-a-nis), n. [Latin] The place 
where a crime was committed. 


locus delicti (loh-kes da-lik-t:). [Latin “place of the 
wrong") The place where an offense was committed; 
the place where the lasi event necessary to make the 
actor liable occurred. Cf. LEx Loci peticri. [Cases: 
Torts €°2. C.J.S. Aeronautics and Aerospace § 272; 
Conflict of Laws §§ 16~17, 99; Right of Privacy and 
Publicity §§ 3, 40; Torts §§ 27-29.) 
“When a statute does not Indicate where Congress consid- 
ered pd aap of committing the crime to be, the site or 
focus must be determined from the nature of the 
crime and the location of the acts or omissions constituting 
States v. Clinton, 574 F.2d 464, 465 


the offense." United 
(8th Cir. 1978). 
locus in od (loh-kas in kwoh). [Latin “place in 
which"] The place where something is alleged to 
have uccurred. 
locus partitus (loh-kas pahr-ti-tes), n. [Latin “a place 
divided"} Hist. The act of dividing two towns or 
counties to determine which of them contains the 
land or place in question. 
locus poenitentiae (loh-kes pen-s-ten-shee-ce). [Latin 
“place of repentance”] 1. A point at which it is not 
too Jate for one to change one's legal position; the 


possibility of withdrawing frém a contemplated 
oe action, esp. a wrong, before being commit- 
ted to it. we 


“The requirement of an overt act bafore conspirators can be 
and hed exists ... to a focus 


poenitentiae an opportunity for the conspirators to reconsid- 
er, terminate tha agrooment and thereby avoid punish- 
ment.” People v. , 557 P2d 75, 82 (Cal. 1976). 


2. The opportunity to withdraw from a negotiation 
before ay concluding the contract. [Cases: Con- 
tracts @°138(3). C.J.S. Contracts §§ 280-281, 283, 
280.) 


locus publicus (loh-kas pab-li-kes). [Latin] Roman law. 
A public place. 
“Locus publicus .... A parcel of public land, tt Is pro; 
githe Reman respie Grid is protsnted! by various ineacits 
... against violation Individuals who mi en- 
danger Its public character or its use by the people.” Adolf 
Berger, Encyclopedic Dictionary of Roman Law (1953). 
locus regit actum (loh-kos ree-jit ak-tam), n. [Latin “the 
place rules the act”) Intl law. The rule that a transac- 
tion complying with the legal formalities of the coun- 


focus rei sitae 


try where it is created will be considered valid in the 
country where it is to be effective, even if that 
country requires additional formalities. 


locus rei sitae (loh-kos ree-1 si-tee), n. [Latin “place 
where a thing is situated”) Civil law. The rule that 
the place where the land is located is the proper 
forum in a case involving real estate. 


locus sigilli (loh-kes si-jil-1), n. [Latin] The place of the 
seal. @ Today this phrase is almost always abbreviat- 
ed “L.S.” These are the traditional letters appearing 
on many notarial certificates to indicate where the 
notary public's embossed seal should be placed. If a 
rubber-stamp seal is used, it should be placed near 
but not over this abbreviation. See NOTARY SEAL. 
[Cases: Seals €>3, C.J.S. Seals § 4.] 


be generally accurate to say that a seal may consist of wax, 
@ gummed wafer, an Impression on the paper, the word 
‘seal,’ the letters ‘LS. (locus sigh or even a pen scratch.” 
John 0. Calamari & oom M. 
__. § 7-3, at 296 (3d ed. 1887). 
locus solutionis (loh-kes sa-loo-shee-oh-nis). [Latin] 
Hist. The place of performance. 
locus standi (loh-kes stan-di or-dee). (Latin “place of 
standing”) The right to bring an action or to be 
heard in a given forum; STANDING. 


lode, 7. 1. MINERAL LODE. 2. LADE. 
lode claim. See MINING CLAIM. 
lodeman. See LOADSMAN. 
lodemanage, n. See LOADMANAGE. 
lodesman. See LOADSMAN. 


lodestar. 1. A guiding star; an inspiration or model. 2. 
A reasonable amount of attorney's fees in a given 
case, usu. calculated by multiplying a reasonable 
number of hours worked by the prevailing hourly 
rate in the community for similar work, and often 
considering such additional factors as the degree of 
skill and difficulty involved in the case, the degree of 
its urgency, its novelty, and the like. © Most statutes 
that authorize an award of attorney's fees use the 
lodestar method for computing the award. [Cases: 
Costs $194.18; Federal Civil Procedure €=2737.4. 
CJ.S. Costs § 132.) 

lodge. See FILE (1). 

lodger. 1. A person who rents and occupies a room in 
another's house. [Cases: Innkeepers @8; Landlord 
and Tenant 1. C.J.S. Inns, Hotels and ra Places 
§ 5; Landlord and Tenant §§ 1, 2(1, 2), 6(1), 7, 
202(5).] 2. A person who occupies a designated area 
in another's house but acquires no property interest 
in that area, which remains in the owner’s legal 
possession. 


log, n. 1. ARREST RECORD. 2. JOURNAL (1). 
logan. See LAGAN. 


logbook. 1. A ship’s or aircraft's journal containing an 
account of each trip, often with a history of events 
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sake the voyage; JOURNAL (1). 2. Any journal or 
record of events. 


logia (loj-ee-a), n. [Latin] Hist. A small house or cot- 
tage. 


logical-cause doctrine. The principle that, if the 
laintiff proves that an injury occurred and proves a 
jogical cause of it, a party desiring to defeat the 
claim cannot succeed merely by showing that there is 
another imaginable cause, but must show that 
the alternative cause is more probable than the cause 


shown by the pee [Cases: Workers’ Compensa- 
aoe 1356. C.J.S. Workmen's Compensation §§ 960, 
974.) 


logical interpretation. See tnTERPRETATION. 

logical positivism. A philosophical system or move- 
ment requiring that meaningful statements be in 
principle verifiable. Cf. LEGAL Positivism. 


logical-relationship standard. Civil ure. A test 
apes to determine whether a defendant's counter- 
claim is compulsory, by examining whether both 
claims are based on the same operative facts or 
whether those facts activate additional rights, other- 
wise dormant, for the defendant. @ One of the most 
important factors considered is whether hearing the 
claims together would promote judicial economy 
and efficiency. Fed. R. Civ. P. 13(a). (Cases: Federal 
Civil Procedure ¢°776; Set-off and Counterclaim 
60. C.J.S. Set-off and Counterclaim §§ 102-103.] 
dec the fourth test — uently referred to as the 
‘logical relationship’ standard -~ the principal consideration 
Seem ecritet cceand me 
on 
@ same on as the main clam. As @ fecutt, the 


acce 


far the widest among the courts.” Jack 
oes et al., 


Procedure § 6.7, at 352 (2d ed. 


logic bomb. Destructive or disruptive computer soft- 
ware that is planted on a computer, server, or net- 
work and waits until a certain time to activate itself. 

logium (loj-ee-em), n. [Latin] Hist, A lodge, hovel, or 
outhouse. 

logographus (log-o-graf-es), n. [Latin fr. Greek] Roman 
Le. A bookkeeper or public clerk. = “**~ 


logrolling, x. 1. The exchanging of political favors; 


esp., the trading of votes among legislators to gain 
support of measures that are beneficial to each legis- 
lator’s constituency. 2. The legislative practice of 
including several propositions in one measure or 
proposed constitutional amendment so that the leg- 
islature or voters will all of them, even thoug 
these propositions might not have passed if they had 
been submitted separately. ® Many state constitu- 
tions have single-subject clauses that prohibit this 
practice. [Cases: Constitutional Law €=9(1); Statutes 
107. CJS. Constituti Law 8§ 13-14; Statutes 
§ 208.] — logroll, vb. : 
LOI. abbr. LETTER OF INTENT. 


loitering, n. The criminal offense of remaining in a 
certain place (such as a public street) for no appar- 
ent reason. ® Loitering statutes are generally held to 
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be unconstitutionally vague. Cf. vacrancy. (Cases: 
Disorderly Conduct 1; Vagrancy €1. C.J.S. Disor- 
derly Conduct §§ 2-5; Vagrancy §§ 2-12, 22-27, 
31-32, 35-37.] — loiter, vb. 

lollipop syndrome. Family law. A situation in which 
one or both parents, often in a custody battle, ma- 
nipulate the child with gifts, fun, good times, and 
minimal discipline in an attempt to win over the 
child. See Disneyland parent under PARENT. Cf. RESCUE 
SYNDROME. 


Lombard law. A Germanic customary law based pri- 
sae on a‘code called the Edict of Rothar, pub- 
lished in ap. 643. @ Rothar was the a 8 the 
Lombards at:the time (4.0. 686-652), and his code 
(written in Latin) was more complete than the Ger- 
manic leges -barbarorum..— Also termed law of Lom- 
bardy; law of Langobardi. C£..LEGES BARBARORUM. 


London commodity option. An agreement to buy or 
sella futures contract for a commodity traded on the 
London markets, for a particular price and within a 
particular time. 


London Interbank Offered Rate. A daily compilation 
by the British Bankers Association of the rates that 
major international banks charge each other for 
large-volume, short-term loans of Eurodollars, with 
monthly maturity rates calculated out to one year. @ 
These daily rates are used as the underlying interest 
rates for derivative contracts in currencies other 
than the euro. — Abbr. LIBOR. Cf. euro INTERBANK 
OFFERED RATE. 


London Lloyd's. See LLoyp's OF LONDON. 


Lone Pine order. A case-management order in a toxic- 

tort lawsuit involving many plaintiffs, establishing 
procedures and deadlines be discovery, including 
veuring the plaintiffs to timely produce evidence 
and expert opinions to substantiate each plaintiffs 
exposure to the hazardous substance, the injury 
suffered, and the cause of the injury. Lore v. 
Pine Corp., No. L-33606-85 (N.J. Super. Ct. Nov. 18, 
1986). @ Although the Lone Pine opinion is unreport- 
ed, it has become famous for the kind of case- 
management order involved, in part because the 
plainuffs’ claims were dismissed for failure to timely 
provide expert opinions. [Cases: Federal Civil Proce- 
dure €=1925.1;, Pretrial Procedure €747.1. C.J.S. 
Trial § 47.) 

long, adj. 1. Holding a security or commodity in 
anticipation of a rise in ‘price <a buyer long on 
pharmaceutical stock>. 2. Of or relating to a pur- 
chase of securities or commodities in anticipation of 
rising prices <a long position>. Cf. sHorT. 


long, adv. By a long purchase; into or in a long 
position <bought the wheat long>. 

long account. See account. 

longa manu (long-ga man-yoo), adv. [Latin “with a 
long hand") Roman & civil law. Indirectly; by the 
longest route. © This described the transfer of own- 
ership by pointing out, at some distance, the thing to 
the transferee and authorizing its taking. This could 
be done, for example, by handing over the keys at 
the door of a warehouse, or by pointing out the 
boundaries of land. See CoNSTITUTUM POSSESSORIUM. 
Cf. BREVI MANU. 


long-term debt 


long-arm, adj. Of, relating to, or arising from a long- 
arm statute <long-arm jurisdiction>. (Cases: Courts 
@12(2). C.J.S. Courts §§ 39, 44.] 


long-arm jurisdiction. See JURISDICTION. 


long-arm statute. A statute providing for jurisdiction 
over a nonresident defendant who has had contacts 
with the territory where the statute is in effect. @ 
Most state long-arm statutes extend this jurisdiction 
to its constitutional limits. — Also termed single-act 


statute. See long-arm beer under juRISDICTION. 
(Cases: Courts €°12(2). C_J.S. Courts §§ 39, 44.] 


long-firm fraud. See FRAUD. 

long-form bill of lading. See B11, OF LADING. 

longi temporis praescriptio (loig-gi tem-pa-ris pri- 
skrip-shee-oh). [Latin] Roman law. The arecripuve 
period after which a possessor of property could 
defeat any challenge to his title. See usucaPTiON. 


Long Parliament. Hist. 1. The English Parliament of 
Charles I meeting between 1640 and 1653, dissolved 
by Oliver Cromwell in 1653, then recalled and final- 
ly dissolved in 1660. 2. The English Parliament that 
met between 166] and 1678, after the restoration of 
the monarchy. @ This Parliament is sometimes called 
the “Long Parliament of Charles II" to distinguish it 
from that of sense 1. 


long robe. Hist. The legal profession <gentlemen of 
the long robe>. See rose. 


long-run incremental cost. Antitrust. A cost threshold 
for determining whether predatory pricing has oc- 
curred, consisting of all costs that, over a several- 
year period, would not be incurred if the product in 
question were not offered. @ It differs from average 
variable cost because it includes some costs that do * 
not vary in the short run but that do vary over a 
longer period, depending on whether a particular 
product is offered. — Abbr. LRIC. Cf. AVERAGE VARIA- 
BLE COST. 


Longshore and Harbor Workers’ Compensation Act. 
A federal law designed to provide workers’-compen- 
sation benefits to persons, other than seamen, who 
work in maritime occupations, esp. stevedoring and 
ship service. 33 USCA §8$°901-950. —- Abbr. 
LHWCA. [Cases: Workers’ Compers-tion ¢=93, 
260, 2085. CJ.S. Workmen’s Compensation $§ 96. 
98-99, 170, 1593-1596.) 

a joyees who aro ed in maritime-related activitie: 
bat whe do not gual a ‘seamen’ may be classified an 
‘maritime workers’ to the benefits provided by the 
pensation Act .... 
act, has the attributes of the 
usual workers’ compensation law, include (1) employees 
ek ah on the Outer Continental Shelf In the course of 
exploration and production activities, and (2) em- 
ployees within American territorial waters who fall within the 
Congressional definition of a ‘masitime worker,’ and who are 
injured on ‘navigable waters’.” Frank L. Maralst, Admiralty in 
a Nutshell 44 (2d ed. 1988). 

srs cae A maritime laborer who works on the 
wharves in a port; esp., a person who loads and 
unloads ships. [Casés: Shipping €=84. C.J.S. Shipping 
§§ 199-210.] 


long-term capital gain. See CAPITAL GAIN. 
long-term capital loss. See Loss. 
long-term debt. See pest. 


long-term foster care 


long-term foster care. See FOSTER CARE. 
long-term security. See securrry. 

long title. See TITLE (3). 

long ton. See TON. 

look and feel. See TRADE DRESS. 


look-and-feel protection. Copyright protection of the 
images generated or revealed when one activates a 
computer program. [Cases: Copyrights and Intellec- 
tual Property 10.4. C.J.S. Copyrights and Intellectual 
Property §§ 11-12, 16, 92, 101.] 


lookout, n. A careful, vigilant watching <the motorist's 
statutory duty of proper lookout>. (Cases: Automo- 
biles 150; Collision G77. C.J.S. Collision 
§§ 129-137; Motor Vehicles 8§ 568-571, 573.) 


look-through principle. Tax. A doctrine for allocatin: 
transfer-gains taxes on real estate by looking beyon 
the entity possessing legal title to identify the benefi- 
cial owners of the p . (Cases: Internal Reve- 
nue 8071. C.J.S. Internal Revenue §§ 13-14.] 


loophole. An ambiguity, omission, or exception (as in 
a law or other legal document) that provides a way 

_ to avoid a rule without violating its literal require- 
ments; esp., a tax-code provision that allows a tax- 
payer to legally avoid or reduce income taxes. 


loopification, n. In critical legal studies, the collapse of 
a legal distinction resulting when the two ends of a 
continuum become so similar that they become in- 
distinguishable <it may be impossible to distinguish 
“public” from “private” because of loopification>. — 
loopify, vb. 

loose construction. See liberal construction under con. 
STRUCTION. 

looseleaf service. A type of lawbook having pages that 
are periodically replaced with updated pages, de- 
signed to cope with constant change and increasing 
bulk. 


“Tho first loose leaf service covered the federal Income tax, 


and was published In 1913 after the Federal Income 
Tax Law of 1913 went.into effect. It was followed In 1914 by 
Federa) Trade 


- loquela, (la-kwee-la), n. [Law Latin “talk”] Hist. 1. The 
oral discussions between the parties to a lawsuit 
leading to the issue, now called the pleadings. 2. 
Settlement discussions. 


loguela sine die (la-kwee-le si-nee di-ee or sin-ay dee- 
ay), n. [Law Latin] Hist. Indefinite postponement of 
an action. 


lord. 1. A title of honor or nobility belonging properly 
to a baron but applied also to anyone who attains 
the rank of a peer. — Abbr. L. 2. (cap. & pl.) HOUSE 
OF LorDs. 3. A property owner whose land is in a 
tenant’s possession; LANDLORD (1). 
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temporal lord (tem-ps-ral). One of the English | 


peers (other than ecclesiastical) who sit in Parlia- 
ment. 


Lord Advocate. Scots law. An important political func- 
tionary in Scottish affairs who acts as the principal 
Crown counsel in civil cases, the chief public prose- 
cutor of crimes, and legal adviser to the Scottish 
government on matters of Scots law. — Formerly 
also termed King's advocate. Cf. ADVOCATE GENERAL. 


lord-and-master rule. See HEAD-AND-MASTER RULE. 


Lord Campbell’s Act. 1. The 1846 English statute that 
created a wrongful-death claim for the relatives of a 
decedent when the decedent would have had a claim 
if he or she had been merely injured and not killed. 
® Technically known as the Fatal Accidents Act of 
1846, this statute changed the earlier rule, under 
which a tortfeasor who would have’ been liable to 
another escaped liability if the victim died. CE£. 
WRONGFUL-DEATH ACTION. ce 

“The common law not ony denied a tort recovery for Injury 
once the tort victim had died, ft also refused to ize 
any new and Independent cause of action in the victim's 
dependents or helrs for thelr own foss at his death.... The 


result was that It che the defendant to kill the 
pry etabg tag injure him, and that the most grievous of all 


of the Fatal 

otherwise known as Lord Campbell's 
Act, which has become a generic name for similar statutes." 
W. Page Keeton et al., Prosser and Ker.ion on the Law of 
Torts § 127, at 945 (5th ed. 1964). 

2. An American state's wrongful-death statute pat- 

terned after the original English act. 


Lord Chamberlain. The second officer of the royal 
household in England, who serves as a peer, a privy 
councilor, and a member of the ruling govern- 
meut. — Also termed lord chamberlain of the household. 


Lord Chancellor. The highest judicial officer in Eng- 
land. @© The Lord Chancellor sits as speaker of the 
House of Lords, is a member of the Cabinet, and 
presides at appellate judicial proceedings. — Also 
termed Lord High Chancellor, Keeper of the King’s 
Conscience. nm 


Lord Chief Justice of England. The chief judge of the 
Queen’s Bench Division of the High Court of Jus- 
tice. @ The Lord Chief Justice also serves on the 
Court of Appeal, and ranks second only to the Lord 
Chancellor in the English judicial hierarchy. — For- 
merly termed Chief Justice of England. Cf. cuter jus- 
TICE OF THE COMMON PLEAS. 


Lord Clerk Register. Scots law. The officer who, from 
1288 to 1879, was keeper of the rolls of court and 
records of Scotland. @ These functions were later 
discharged by the Keeper of the Registers of Scot- 
land and the Keeper of the Recon: of Scotland. 


Lord Denman’s Act. See DENMAN’S ACT (1). 
Lord High Chancellor. See LORD CHANCELLOR. 


Lord High Steward. Hist. The speaker pro tempore and 
presiding officer in the House of Lords during a 
criminal trial of a peer for a felony or for treason. @ 
The privilege of peerage in criminal proceedings 
was abolished in 1948. 


er Ee eee eer cements geomet roemmcnete sine # st = 
eee | verre. 
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Lord High Treasurer. Hist. An officer in charge of the 
royal revenues and customs duties, and of leasing 
the Crown lands. © The functions of the Lord High 
Treasurer are now vested in the lords commissioners 
of the treasury. 


lord in gross. Hist. A lord holding the title not by 
virtue of a manor; a lord without a manor. 


Lord Justice-Clerk. Scots law. The second highest judi- 
cial officer in Scotland, historically with special re- 
sponsibility for criminal law. @ The Lord Justice- 
Cierk presides over the Second Division of the Inner 
House of the Court of Session. 


Lord Justice. General. Scots law. The highest judicial 
officer in Scotland, and head of the High Court of 
Justiciary. ©:The Lord Justice General also holds the 
office of Lord President of the Court of Session. 


Lord Justice of Appeal. A judge of the English Court 
of Appeal. — Abbe. LJ. (or, in pl., either LLJ. or 
LJJ.). — Often shortened to lord justice. 


Lord Keeper. See KEEPER OF THE GREAT SEAL. 


Lord Keeper of the Great Seal. See KEEPER OF THE 
GREAT SEAL. 


Lord Keeper of the Privy Seal. See LorD privy SEAL. 
Lord Langdale’s Act. See wILLs ACT (2). 


Lord Lieutenant. 1. An honorary officeholder who is 
the Queen’s representative in a county and the 
principal military officer there, originally appointed 
to muster the inhabitants to defend the country. 2. 
Hist. The former viceroy of the Crown in Ireland. 


Lord Lyndhurst’s Act. See LYNDHURST'S ACT. 


Lord Lyon King at Arms, Sevts law. The monarch’s 
representative who ts arms to suitable appli- 
cants, oversees the use of armorial bearings, holds 
court to determine rights to arms and chieftainship, 
and supervises messengers-a‘-arms. 


Lord Mansfield’s rule. The principle that neither 
Spouse may testify about whether the husband had 
access to the wife at the time of a child’s conception. 
© In effect, this rule — which has been abandoned 
by most states — made it impossible to bastardize a 
child born during a marriage. [Cases: Witnesses 
57.) a 

ford mayor. 1.,Hist. The chief officer of the corpora- 
tion of the city of London, so called because the 
fourth charter of Edward III conferred on that 
officer the honor of having maces carried before him 
by the ser ts. 2. The title of the principal magis- 
trate of a city, the office of which has been conferred 
by letters patent. : 


lord mayor’s court. See court: 


Lord of Appeal. A member of the House of Lords, of 
whom at least three must be present for the hearing 
and determination of appeals, and including the 
Lord Chancellor, the Lords of ra in Ordinary, 
and the peers that have held high judicial offices, 
such as ex-chancellors and judges of the superior 
court in Great Britain and Ireland. 


Lord of Appeal in Ordinary. A person appointed and 
salaried to aid the House of Lords in the hearin of 
appeals. @ These lords rank as barons for life, and sit 


loss 


and vote in the House of Lords even after retire- 
ment. Cf. LAW LORD. 


Lord of Parliament. A member of the House of Lords. 


Lord of Session. Scots law. Any judge of the Court of 
Session. — Also termed Senator of the College of 
Justice. See COURT OF SESSION (1). 


Lord Ordinary. Scots law. A judge of the Court of 
Session, sitting alone at first instance in the Outer 
House. See Court OF SESSION (1). 


Lord President. Scots law. The highest judicial officer 
in Scotland, heading the Court of Session and the 
First Division of the Upper House. ® The Lord 
President also holds the thee of Lord Justice Gener- 
al of Scotland. 


Lord Privy Seal ipeiece): English law. An officer who 
has custody of the privy seal and who authenticates 
either a state document before it passes to receive 
the Great Seal or a document that does not require 
the Great Seal because of its minor importance. @ 
The Lord Privy Seal has nominal official duties but 
is often made a member of the British cabinet. — 
Also termed Keeper uf the Privy Seal; Lord Keeper of the 
Privy Seal; Privy Seal. 

Lords. See HOUSE OF LORDS. 

Lord’s Day Act. See BLUE Law. 


lordship. 1. Dominion. 2. An honorary tide used for a 
nobleman other than a duke. 3. A customary title for 
a judge or some other public official. 


Lords Marchers. See MARCHERS. 


lord spiritual. An archbishop or bishop who is a 
member of the House of Lords. 


lord temporal. A House of Lords member who is not 
an ecclesiastic. 


Lord Tenterden’s rule. See EyUSDEM CENERIS. 
loser-pays rule. See ENGLISH RULE. 


loss. 1. An undesirable outcome of a risk; the disap- 

pearance or diminution of,yalue, usu. in an unex- 
poe or relatively unpredictable way. © When the 
oss is a decrease in value, the usual method of 
reaping the loss is to ascertain the amount by 
which a thing’s original cost exceeds its later cing 
price. 2. Tax. The excess of a property's adjuste 
value over the amount realized from its sale or other 
disposition. IRC (26 USCA) § 1001. — Also termed 
realized loss. [Cases: Internal Revenue 3178. C_J.S. 
Internal Revenue § 110.] 3. Insurance. The amount of 
financial detriment caused by an insured person's 
death or an insured property's damage, for which 
the insurer becomes hable. 4. The failure to main- 
tain possession of a thing. 

actual loss. A loss resulting from the real and 

substantial destruction of insured property. 


actual total loss. 1. See total loss. 2. Marine insur- 
ance. The total loss of a vessel covered by an 
insurance policy (1) by its real and substantive 
destruction, (2) by injuries that destroy its exis- 
tence as a distinct individual of a particular class, 
(3) by its being reduced to a wreck irretrievably 
beyond repair, or (4) by its being placed beyond 
the insured’s control and beyond the insured's 
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power of recovery. (Cases: Insurance ¢°2235. 
CJ.S. Insurance §§ 1195-1196, 1216-1217.] 


capital loss. The loss realized upon selling or ex- 
changing a capital asset. Cf. CAPrraL GAIN. 


casualty loss. For tax purposes, the total or partial 
destruction of an asset resulting from an unexpect- 
ed or unusual event, such as an automobile acci- 
dent or a tornado. [Cases: Internal Revenue 
3416; Taxation ¢1039.] 


consequential loss. A loss arising from the results of 
damage rather than from the damage itself. @¢ A 
consequential loss is proximate when the natural 
and probable effect of the wrongful conduct, un- 
der the circumstances, is to set In operation the 
intervening cause from which the loss directl 
results. en the loss is not the natural an 
probable effect, of the wrongful conduct, the loss is 
remote. — Also termed indirect lass; i 
injury. Cf. direct lore.. fee Damages @15~23. 
CJ.S. Damages'§§ 21-37.] 

constructive total loss. 1. Such serious damage to 
the insured property that the cost of repairs would 
exceed the value of the thing repaired. — Also 
termed constructive loss. (Cases: Insurance ¢°2176. 
CJ.S. Insurance § 1103.) 2. Marine underwriting. 
According to the traditional American rule, suc 
serious damage to the insured property that the 
cost of repairs would exceed half the value of the 
thing repaired. See total loss. [Cases: Insurance 
©2256. C.J.S. Insurance §§ 1216, 1218-1220.] 


direct loss. A loss that results immediately and 
proximately from an event. Cf. consequential loss. 


disaster loss. A casualty loss sustained in a geo- 
ernie area that the President designates as a 

isaster area. @ It may be treated as having oc- 
curred during the previous tax year so that a 
victim may receive immediate tax benefits. 


economic loss. See ECONOMIC LOSS. 


extrrordinary loss. A loss that is both unusual and 
infrequent, such as a loss resulting from a natural 
disaster. 
loss. Marine ting. A loss at 
sea usu. incurred when cargo is thrown overboard 
to save the ship; a loss due to the voluntary and 
intentional sacrifice of part of a venture (usu. 
) to save, the rest of the venture from immi- 
nent peril. @ Such a loss is borne equally by all the 
interests concerned in the venture. See AVERAGE (8). 
[Cases: Insurance ©2240. CJ.S. Insurance 
§§ 1198, 1206.) 


hobby loss. A nondeductible loss arising from a 
personal hobby, as contrasted with an activity en- 
gaged in for profit. © The law generally presumes 

t an activity is engaged in for profit if profits 
are earned during at least three of the last five 
years. IRC (26 USCA) § 183. (Cases: Internal Rev- 
enue ©3396, 3397.] 


indirect loss. See consequential loss. 


long-term capital loss. A loss on a capital asset held 
for an extended period, usu. at least 12 months, 
(Cases: Internal Revenue ©3260. C.J.S. Internal 
Revenue § 127.) 
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net loss. The excess of all expenses and losses over 
all revenues and gains. er 


net operating loss. The excess of operating ex- 
penses over revenues, the amount of which can be 
deducted from gross income if other deductions 
do not exceed gross income. — Abbr. NOL. 
[Cases: Internal Revenue =3399. C.J.S. Internal 
Revenue § 200.) 


ordinary loss. Tax. A loss incurred from the sale or 
exchange of an item that is used in a trade or 
business. @ The loss is deductible from ordinary 
income, and thus is more beneficial to the taxpay- 
er than a capital loss. 


sass ataees loss. The difference between the val- | 
what the buyer paid and the market value of | 


ue 0 
what was received in return. @ In breach-of-con- 
tract cases, out-of-pocket loss is used to measure 
restitution damages. [Cases: Fraud. @>59(3).] 

faper loss. A loss that is realized only by sellin 
something (such as a security) that has decrease 


Wate ea aS aS cas Sie a doce 


in market value. — Also termed unrealized loss. . 
partial loss. A loss of part of the insured property; - 
total loss. 


damage not amounting to a total loss. Cf. 
(Cases: Insurance ©2177. CJS. Insurance 
§ 1104.] 


average loss. Marine underwriting. Aloss | 


particular 

suffered by and borne alone by particular interests 
in a maritime venture. @ Such a loss is usu. a 
partial loss. [Cases: Insurance €=2241. C.].S. Insur- 
ance §§ 1199-1203, 1208, 1211~1214.] 


seigaed loss. A loss, with limited tax deductibility, 
m an activity in which the taxpayer does not 
materially participate, from a rental activity, or 
from a tax-shelter activity. [Cases: Internal Reve- 
nue ©3418. C.J.S. Internal Revenue § 199.) 


anaes loss. A loss of money or of something 
aving monetary value. [Cases: Damages @1. 
C.J.S. Damages §§ 1-2, 4-6.] 

progressive loss. 1. Loss that spreads or becomes 
more expensive to repair over time. 2. Late-mani- 
festing harm that is related to an event that caused 
immediate harm, worsens over time, and is not 
catalyzed by any additional causative agent. @ A 
classic example is asbestosis, a disease that mani- 
fests long after exposure to asbestos'fibers. 
recognized loss. Tax. The portion of a loss that is 
subject to income taxation. IRC. (26 USCA) 
§ 1001(c). . : 

salvage loss. 1. Generally, a loss that presumptively 
have been a total loss if certain services had 


woul 
not been rendered. 2. Marine u iting. The 
difference between the salvage value, less the sal- 


vage charges, and the original value of the insured 
property. (Cases: Insurance °2233.] 


total loss. The complete destruction of insured 
property so that nothing of value remains and the 
pag matter no longer exists in its original form. 
© Generally, a loss is total if, after the damage 
occurs, no substantial remnant remains standing 
that a reasonably prudent uninsured owner, desir- 
ing to rebuild, would use as a basis to restore the 
property to its original condition. — Also termed 


LTT Lae ce ite tet om 
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actual total loss. Cf. partial lass; constructive total loss. 
(Cases: Insurance €=2175. CJ.S. Insurance 
§ 1103.) 


unrealized loss. See paper loss. 
loss carryback. See CARRYBACK. 
loss carryforward. See CARRYOVER. 
loss carryover. See CARRYOVER. 
loss insurance. See INSURANCE. 


loss leader. A good or commodity sold at a very low 
price, usu. below cost, to attract customers to buy 
other items. — Sometimes shortened to leader. See 
BAIT AND SWITCH. 


loss-of-bargain damages. See benefit-of-the-bargain dam- 
ages under DAMAGES. : 


loss-of-bargain rule. The doctrine that damages for a 
breach of a contract should put the injured party in 
the position it would have been in if both parties had 
performed their contractual duties. [Cases: Damages 
@117, 120(1). C.J.S. Damages §8§ 108-110.) 


loss-of-chance doctrine. A rule in some states provid- 
ing a claim against a doctor who has engaged in 
medical malpractice that, although it does not result 
in a particular injury, decreases or eliminates the 
chance of surviving or recovering from the preexist- 
ing condition for which the doctor was consulted. — 
Also termed lost-chance doctrine; increased-risk-of-harm 
doctrine. [Cases: Health €833.] 


loss of consortium (ken-sor-shee-om). 1. A loss of the 
benefits that one spouse is entitled to.receive from 
the other, including companionship, cooperation, 
aid, affection, and sexual relations. ® Loss of consor- 
tium can be recoverable as damages from a tortfea- 
sor in a personal-injury or wrongful-death action. 
Originally, only the husband could sue for loss of 
consortium. But in 1950, nearly a century after the 
enactment of the married women’s property acts, a 
wife’s action for oes ge impairment of consortium 
was first recognized. Hitaffer v. Argonne Co., 183 F.2d 
811 (D.C. Cir. 1950). Today 48 states and the Dis- 
trict of Columbia recognize both a husband’s and a 
wife's right to sue for loss of consortium (Utah and 
Virginia do not). (Cases: Husband and Wife 
€>209(3, 4).] 2. A similar loss of benefits that one is 
entitled to receive from a parent or child. See con- 
SORTIUM. 


loss-of-use exclusion. See failure-to-perform exclusion 
under EXCLUSION (8). 


loss-payable clause. Jnsurance. An insurance-policy 
provision that authorizes the payment of proceeds to 
someone other than the named insured, esp. to 
someone who has a security interest in the insured 
property. @ Typically, a loss-payable clause either 
de : Sipe the person as a beneficiary of the pro- 
ceeds or assigns to the person a claim against the 
insurer, but the clause usu. does not treat the person 
as an additional insured. See MORTGAGE CLAUSE. 
eo Insurance $3450. C.J.S. Insurance §§ 1404, 


loss payee. Insuvance. A person or entity named in an 
insurance policy (under a loss-payable clause) to be 


lost-sales-of-unpatented-items theory 


paid if the insured property suffers a loss. (Cases: 
Insurance €3450. C.J.S. Insurance §§ 1404, 1520.] 


loss ratio. 1. Insurance. The ratio between premiums 
paid and losses incurred during a given period. 
[Cases: Insurance 1540. C.J.S. Insurance § 65.] 2. 
A bank's loan losses compared to its loan assets; a 
business's receivable losses compared to its receiv- 
ables. 


loss reserve. See RESERVE. 


lost, adj. 1. (Of property) beyond the possession and 
custody of its owner and not locatable by diligent 
search <lost at sea> <lost papers>. 2. (Of a person) 
missing <lost child>. 3. Parliamentary law. (Of a 
motion) rejected; not adopted <the motion ‘is lost>. 


lost boundary. See BOUNDARY. 


lost-chance doctrine. 1. LOss-OF-CHANCE DOCTRINE. 2. A 
rule permitting a claim, in limited circumstances, 
against someone who fails to come to the aid of a 
person who is in imminent danger of being injured 
or killed. Cf. Goop SAMARITAN DOCTRINE. 


lost corner. See CORNER. 


lost earning capacity. A person’s diminished earning 
wer resulting from an injury. @ This impairment 
is recoverable as an element of damages in a tort 
action. Cf. lost earnings under EARNINGS. [Cases: Dam- 

ages 38. C.J.S. Damages § 56.] 
“To some extent the phrases ‘toss of samings' and ‘loss of 
seaming capacity’ are used interchangeably. But the pre- 
ferred view Is that they are different concepts. The former 
covers real loss which can be proved at the trial; the latter 
covers loss of the chances of getting equivalent work in the 
future.” R.F.V. Heuston, Salmond on the Law of Torts S72 

* (17th ed. 1977). 


lost earnings. See EARNINGS. 


lost-expectation damages. See expectation damages un- 
der DAMAGES. 


lost or not lost. Marine insurance. A policy provision 
fixing the effective date of the policy to a time 
oa the policy date, even if the insured ship 
already been lost when the policy is executed, as 

long as neither party then knows, or has means of 
knowing, that the ship has been lost. 


lost profits. 1. Contracts. A measure of damages that 
allows a seller to collect the profits that would have 
been made on the sale if the buyer had not 
breached. UCC § 2-708(2). [Cases: Damages $40; 
Sales @=384(1). C.J.S. Damages §§ 58-61; Sales 
8§ 363, 365-366.) 2. Patents. A measure of damages 
set by estimating the net amount lost by a plaintiff- 
inventor because of the eee defendant's ac- 
tions. © The plaintiff can ask for a lost-profits recov- 
ery by showing that the patent is in demand, that 
the plaintiff is able to meet demand, and that there 
are no acceptable alternatives on the market. [Cases: 
Patents 9318. C.J.S. Patents §§ 561-562.) 


lost property. See PROPERTY. 


lost-sales-of-unpatented-items theory. Palenis. A theo- 
ry of lost-profits remedy whereby compensation is 
sought for sales of unpatented items that the oo 
would have sold along with patented items but for 
the defendant's infringement. 


lost-volume seller 


lost-volume seller. A seller of goods who, after a 
buyer has breached a sales contract, resells the goods 
to a different buyer who would have bought identi- 
cal goods from the seller's inventory even if the 
original buyer had not breached. @ Such a seller is 
entitled to lost profits, rather than contract price less 
market price, as rN from the original buyer's 
breach. UCC § 2-708(2). (Cases: Sales €°384(1, 7). 
C.J.S. Sales §§ 363, 365-366.) 


lost will. See WIL. 


lot. 1. A tract of land, esp. one having specific bound- 
aries or being used for a given purpose. 


minimum lot. A lot that has the least amount of 

uare footage allowed by a local zoning law. 
(Cases: Zoning and Planning @63, 254. C.J.S. 
Zoning and Land Planning §§ 48-49, 116.) 
nonconforming Jot. A previously lawful lot that now 
score a newly adopted or es amended zoning 
ordinance. {Casea: Zoning and Planning $321. 
C.J.S. Sie and Land Planning §§ 154-155, 
157-159. 


2. An article that is the subject of a separate sale, 
lease, or delivery, whether or not it is sufficient to 
- perform the contract. UCC §§ 2-105(5), 
BA. 103(1)8). 3. A 7 ae number of shares or a 
specific quantity of a commodity designated for 
trading. 
odd lot. A number of shares of stock or the value of 
a bond that is less than a round lot. 


round lot. The established unit of trading for 
stocks and bonds. @ A round lot of stock is usu. 
100 shares, and a round lot of bonds is usu. 
$1,000 or $5,000 par value. — Also termed even 
lot; board lot. 


lot and scot. Hist. A collection of duties paid by voters 
before voting in certain cities and boroughs. 


lot line. A land boundary that separates one tract 
from another <from the street to the alley, the lot 
line is 150 feet>. : 


lottery. A method of raising revenues, esp. state- 
government revenues, by selling tickets and givin 
prizes (usu. large cash prizes) to those who hol 
tickets with winning numbers that are drawn at 
random. — Also termed lotto. [Cases: Lotteries 3. 
C.J.S. Lotteries §§ 2~7, 11.] 


Dutch lottery. A lottery in which tickets are drawn 
from classes, and ‘the number and value of prizes 
are fixed and increasing with each class. @ This 
type of lottery originated in Holland in the 16th 
century. — Also termed class lottery. 


Genoese aoe (jen-oh-eez or -ees). A lottery in 
which, out of 90 consecutive numbers, five are 
drawn by lot, each player wagering that one or 
more of the numbers they have chosen will be 
drawn. @ This type of lottery originated in Genoa 

in about 1530. — Also termed number lottery; nu- 
merical lottery. 
love day. See Day. : 
Lovely claim. Hist. Property. An entitlement to settle 
on and take ownership of public land in Arkansas, 
created by the federal government for Lovely Coun- 
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ty settlers who were displaced by an 1828 treaty that 
gave the settlers’ land to the Cherokee nation. © The 
term gets its name from Lovely County in the Ar- 
kansas territory, which straddled what is now the 
Oklahoma-Arkansas border. The treaty divided the 
county, granted the portion west of the Mississippi 
River to the Cherokee nation, and required the 
settlers in that territory to relocate. On May 24, 
1828, Congress passed an act granting relief to 
Lovely County settlers who were forced to leave the 
Cherokee land and granted them land on the east- 
ern side of the river. Lovely claims are found in 
chains of title in Arkansas. 


lowbote (loh-boht). Hist. Compensation paid for the 
death of one killed in a disturbance. 

low diligence. See slight diligence under DILIGENCE. 

lower chamber. See CHAMBER. a 


lower court. 1. See court below under- court. 2. See 
inferior court under CouRT. 

lower estate. See servient estate under ESTATE (4). 

lower-of-cost-or-market method. A means of pricing 
or costing inventory by which inventory value is set 
at either acquisition cost or market cost, whichever is 
lower. [Cases: Internal Revenue € 3105.1. C.J.S. 
Internal Revenue §§ 27-29, 31-33.] 

lower scale. See SCALE (4). 


lowest nsible bidder. A bidder who has the 
lowest price conforming to the contract specifications 
and who is financially able and competent to com- 
plete the work, as shown by the bidder’s prior 
Sara [Cases: Public Contracts €°11. CJ.S. 

ic Administrative Law and Procedure §§ 8-9, 12, 

16-17,] 

low-grade security. See SECURITY. 

low justice. See JUSTICE (3). 

low-total voting. See vorinc. 

low-water mark. See WATERMARK. 


: 


loyalty, n. Faithfulness OF sis eee io a person, 
cause, duty, or government. — loyal, adj. 

loyalty oath. See oath of allegiance under OATH. 

L.P. See limited partnership under PARTNERSHIP. 

L.R. abbr. Law Reports. — 

L, Rev. abbr. LAW REVIEW. 

LRIC. abbr. LONG-RUN INCREMENTAL COST. 

L.S. abbr. Locus SIGILLI. 

LSAT. abbr. LAW SCHOOL ADMISSIONS TEST. 

Ltd. abbr. Limited — used in company names to 
indicate limited liability. 

LTV ratio. See LOAN-TO-VALUE RATIO. 


luce clarius (loo-see klair-ee-as). [Latin] Scots law. 
Clearer than light. @ The phrase expresses the idea 
that the evidence is very clear, usu. in circumstances 
necessary to support a conviction in a criminal 
case. — Also termed luce meridiana clariores. 


lucid, adj. 1. Understandable. 2. Rational. 3. Sane. 
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lucid interval. 1. A brief period during which an 
insane person regains sanity sufficient to have the 
legal capacity to contract and act on his or her own 
behalf. (Cases: Mental Health @3.1, 371; Wills 
37. C.J.S. Insane Persons § 211; Wills § 9.] 2. A 
period during which a person has enough mental 
capacity to understand the concept of marriage and 
the duties and obligations it imposes. [Cases: Mar- 
riage @7. C.J.S. Marriage § 15.] 3. A period one 
which an otherwise incompetent person regains suf- 
ficient testamentary capacity to execute a valid 
will. — Also termed lucid moment. 


lucid moment. See LUCID INTERVAL. 


lucra o> oni (loo-kra nap-shee-ay-le). [Latin] Roman 
law. The property that one spouse receives from 
another, whiciher y gift, marriage-gift, dos, or testa- 
mentary disposition. See POENAE SECUNDARUM NUPTIA- 
RUM. 


lucrativa causa (loo-kra-t-va kaw-za). [Latin] Roman 
law. Enrichment for which the acquirer pays nothing 
(e.g., a bequest). — Also termed causa lucrativa. 


lucrativa usucapio pro herede (loo-kre-tt-va yoo-z[y}oo- 
kay-pee-oh or -kap-ee-oh). [Latin] Roman . A 
means of acquiring title to land that an heir has not 
possessed and excluding the rightful heirs by hold- 
ing it for one year after the death of the landowner. 
@ There was no requirement that the possessor act 
in good faith. This Pe survived from primitive 
law. — Also termed lucrativa uscapio pro herede. See 
USUCAPIO. 


lucrative (loo-kro-tiv), adj. 1. Profitable; remunerative 
<a lucrative business>. 2. Civil law. Acquired or 
held without accepting burdensome conditions or 
giving consideration <lucrative ownership>. 


lucrative bailment. See bailment for hire under sat. 
MENT. 


lucrative office. See OFFICE. 

lucrative succession. See PRAECEPTIO HAEREDITATIS. 
lucrative title, See TITLE (2). 

lucre (loo-kar), x. Monetary gain; profit. 


luert causa (lon-kri kaw-za). [Latin] For the sake ot 
gain. © Lucrt causa was formerly an essential element 
of larceny, but today the thief’s intent to deprive the 
possessor of property is generally sufficient. See Lar- 
CENY. 


“‘Luen causa’ literally means for the sake of gain. On rare 
occasions the suggestion has been made that no. taking Is 
with intent to steal unless the thief is motivated some 
purpose of gain or advantage. Even those advan: this 
suggestion have not Insisted upon an Intent to gain a 
Gostroy & for Wve purpose of destroying evidertos hes been 

‘oy 8 purpose of! ing ence ‘en 
held to be sufficient even by those who have been Inclined 
to Insist upon /ucr causa as esséntlal to an intent to steal. 
The generally accepted view does not include this element 


ly 
at all. ft rds intent to deprive the owner of his prope 
permanent, or an intent to deal with another's propery 
unlawfully In such a manner as to create an lous 


o ly 
unreasonable risk of permanent d , as all that Is 
required to constitute the animus — or intent to 
steal.” Rollin M. Perkins & Ronatd N. Boyce, Criminal Law 
332-33 (3d ed. 1982). 


lucro captando. 1. CERTANS DE LUCRO CAPTANDO. 2. IN LU- 
CRO CAPTANDO. 


lying by 


lucrum (loo-kram), n. [Latin] 1. Roman law. Gain; 
profit. 2. Hist. A small parcel of land. 


lucrum cessans (loo-kram ses-anz). [Law Latin “‘ceas- 
ing gain”) Hist. Damages awarded to include a loss 
of anticipated profit in addition to an actual realiza- 
ble loss. — Also termed fucrum interceptum. See DAM. 
NUM EMERGENS. 


lucrum interceptum (loo-kram_ in-tar-sep-tam). See 
LUCRUM CESSANS. 


luctuosa hereditas (lek-choo-oh-sa_ha-red-i-tas), 1. 
{Latin “mournful inheritance] See hereditas luctuosa 
under HEREDITAS. 


luctus (lak-tas), n. [Latin] Roman law. Mourning. — 
Also termed tempus lugendi. 


ludere in extremis (loo-da-ree in ek-stree-mis). [Latin] 
Hist. To make sport on deathbed. ® A person was 
presumed never to trifle at the point of death. 


luminare (loo-me-nair-ee), n. [Latin “lamp”) Hist. A 
small lamp or candle set burning on a church altar, 
the maintenance of which was provided by lands and 
rents. Pl. luminaria. 


lumping. Criminal procedure. The imposition of a gen- 
eral sentence on a criminal defendant. See general 
sentence under SENTENCE. 


lumping sale. See sae. 


lump-sum agreement. /nt'l law. An agreement for one 
nation that caused injuries to another nation's citi- 
zens to make a single payment to the other nation to 
settle outstauding claims for those injuries. @ The 
recipient nation has the power to decide how the 
settlement funds should be distributed. This method 
of settling claims has become increasingly common 
in the last 40 years as an alternative to submitting 
the claims to an international tribunal. 


lump-sum alimony. See alimony in gross under ALIMO: 
NY. 


lump-sum payment. See PAYMENT. 

lunacy. See INSANITY. 

lunar month. See MONTH (3). 

lunatic, adj. Archaic. An insane person. See INSANE. 


dangerous lunatic. A mentally incompetent person 
who seems reasonably likely to harm himself or 
herself, another person, or property.» 


lunch-hour rule. The doctrine that an employer is not 
responsible for injuries suffered or caused by an 
say pda who takes a lunch break off work premises 
and, during the break, is not performing tasks in the 
course of the employment. [Cases: Workers’ Com- 
pensation ©768. C.J.S. Workmen's Compensation 
§ 452.) 


luxury tax. See Tax. 
LWI. abbr. LEGAL WRITING INSTITUTE. 


lying by. The act or fact of being present at a transac- 

tion affecting one’s interests but remaining silent. © 

Courts often treat a person who was “lying by” at a 

_ transaction as having agreed to it and as being 
‘prevented from objecting to it. 


lyIng In walt 


lying in wait. Criminal law. The series of acts involved 
in watching, hgh and hiding from someone, 
with the intent of killing or inflicting serious bodily 
injury on that person. @ Because lying in wait shows 
remeditation and deliberation, it can result in an 
increased sentence. 


lynch, vb. (Of a mob) to kill (somebody) without legal 
authority, usu. by hanging. [Cases: Rescue €1; Riot 
1. CJS. Escape §§ 28-31, 38; Riot; Insurrection 
§§ 2-10.] 
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lynch law. The administration of summary punish- 
ment, esp. death, for an alleged crime, without legal 


authority. — Also 
udge Lynch. 
Lyndhurst’s Act. Hist. An English statute that ren- 
dered marriages within certain degrees of kinshi 
null and void. Marriage Act of 1835, 5 & 6 Will. yi 
ch. 54, — Also termed Lord Lyndhurst’s Act. 
bytae (lt-tee), n. pl. (Latin, fr. Greek] Roman law. Civil- 
law students in their fourth year of study. 


termed (through personification) 


M 


M. |. abbr. Mortcace. 2. Hist. A letter engraved on a 
treasury note to show that the note bears interest at 
the rate of one mill per centum. 3. Hist. A brand 
placed on the left thumb of a person convicted of 
manslaughter who claimed the benefit of clergy. 


M1. A measure of the money supply including cash, 
checking accounts, and travelers’ checks. 


M2. A measure of the money supply including M1 
items, plus savings and time hal eo money-market 
accounts, and overnight-repurchase agreements. 


M3. A measure of the money supply including M2 
items, plus large time deposits and money-market 
funds held by institutions. 


mace. 1. Hist. A weapon used in warfare, consisting of 
a staff topped by a heavy head, usu. of metal. 2. A 
a an ornamental form of weapon used as an 
emblem of the dignity of an office, as in Parliament 
and the U.S. Housc of Representatives. @ In the 
House of Commons, it is laid on the table when the 
Speaker is in the chair. In the U.S. House of Repre- 
sentatives, it is usu. placed to the right of the Speak- 
er and is borne upright by the sergeant-at-arms on 
extraordinary occasions, as when necessary to quell a 
disturbance or bring refractory members to order. 3. 
A chemical liquid chat can be sprayed in a person’s 
face to cause dizziness and temporary immobiliza- 
tion. 

mace-bearer. A person who carries a mace before an 
official, usu. one of high rank. See MACE (2). | 


Macedonian Decree. See SENATUS CONSULTUM MACEDONI- 
AUM. 


mace- (mays-gref). Hist. A’ purchaser of stolen 
oods; ess a person who knowingly buys stolen 
ood. — spelled mace-griefe. 


mace-proof, vb. To exempt from an arrest; to secure 
against an arrest. 


macer. Scots law. See BAILIFF (1). 


machination (mak-o-nay-shon). 1. An act of planning a 
scheme, esp. for an evil purpose. 2, The scheme so 
planned. 


machine. Patents. A device or apparatus consisting of 
fixed and moving parts that work together to per- 
form some function. @ Machines are one of the 
statutory categories of-inventions that can be patent- 
ed. — Also termed apparatus; device. Cf. MANUFAC- 
pay (3). (Cases: Patents @°10. C.J.S. Patents 


Machinists preemption. See PREEMPTION. 


MAGRS, abbr. Modified Accelerated Cost Recovery 
System. See ACCELERATED COST RECOVERY SYSTEM. 
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mactator (mak-tay-ter), n. [Law Latin “slaughterer”] 
Hist. A murderer. 


maculare (mak-yo-lair-ee), vb. [Law Latin] Hist. To 
wound (a person). 


made land. See LAND. 
made law. See POSITIVE Law. 


Madison Amendment. See TWENTY-SEVENTH AMEND- 
MENT. : 


Mad Parliament. In 1258, an assembly of 24 barons 
summoned to Oxford by Henry III that ultimately 
carried out certain reforms to settle differences be- 
tween the king and the barons. ® The assembly was 
called the Mad Parliament because it abridged the 
king’s power and gave unprecedented powers to the 
barons. The parliament produced the Provisions of 

* Oxford. — Also termed parliamentum insanum. See 

' PROVISIONS OF OXFORD. 


Madrid Agreement. Trademarks. 1. An 1890 treaty 
establishing a system for the international registra- 
tion of trademarks. @ The agreement's official name 
is the Madrid Arrangement Concerning the Interna- 
tional Registration of Marks. A product of the Ma- 
drid Revision Conference of the Paris Convention in 
1890, it was last revised in 1967. Under this treaty’s 
registration system, called the Madrid Union, a mark 
registered in a treaty nation that is also registered (in 
French) with the World Intellectual Property Orga- 
nization receives equal protection in all signatory 
nations. The United States ratified the treaty in 
2002. — Also termed Madrid Arrangement; Madrid 
Registration of Marks Treaty; Madrid Union. 2. An 1890" 
treaty designed to discourage false indications of 
geographic source by;permitting member nations to 
seize y marked imported goods. @ Also a prod- 
uct of the Madrid Revision Confcrence of the Paris 
Convention in 1890, the treaty’s official name is the 
Madrid Arrangement Concerning the Prevention of 
False or Deceptive Indications of Source. It applies 
to manufactured and handmade. , and agricul- 
tural products. — Also termed (in sense 2) Madrid 
Agreement for the Repression of False or Deceptive Indica- 
tions of Source of Goods. 

Madrid Protocol. Trademarks. 1. A 1996 international 
agreement that allows citizens of a Madrid Agree- 
ment signatory nation to apply for a single interna- 
tional trademark through o vo sneliecal 
Property Organization instead of registering the 
erademark in each individual nation. oan pis, 
must apply for the trademark’s registration in a 
treaty-member nation before applying for interna- 
tional trademark protection. 2. A 1989 international 
trademark-registration agreement that supplements 
the Madrid Agreement on trademark registration, 
harmonizes the Agreement’s registration system with 


Madrid Registration of Marks Treaty 


that of the European Union, and allows citizens of 
nonmember nations to apply for international trade- 
mark registration without first registering the trade- 
mark in a member nation. @ When referred to along 
with the Madrid Registration of Marks Treaty, it is 
sometimes also termed the Madrid System. See MADRID 
AGREEMENT (1). 


Madrid Registration of Marks Treaty. See MADRID 
AGREEMENT (1), 


Madrid System. See MADRID PROTOCOL (2). 

Madrid Union. See MADRID AGREEMENT (1). 

maegbote. See BOTE (2). 

magister (ma-jis-tor), n. [fr. Latin magis “more"} Roman 
law. 1. A master; a superior, esp. by office or posi- 


tion. 2. A teacher; esp., one who has obtained emi- 
nence in a particular field of learning. 


ad facultates (mo-jis-tor ad fak-ol-tay- 


teez). [Latin “master for d pbamestiedl Eccles. law. 
1. An officer who grants dispensations, as to marry 
or to eat meat on prohibited days. 2. MASTER OF THE 
FACULTIES. 

magister bonorum. vendendorum (me-jis-tar ba- 
nor-em ven-den-dor-am). [Luw Latin “master for 
sale of goods") Roman law. A master appointed by 
the creditors of an insolvent debtor to direct the 
sale of the debtor's entire estate at auction. 
magister cancellariae (mo-jis-ter kan-so-lair-ee-ee). 
[Law Latin “master in chancery"] Hist. A master in 
chancery — so called because the officer was a 
priest. 

magister libellorum (me-jis-tor li-be-lor-em). [Latin 
“master of written petitions] Roman law. The chief 
of the imperial chancery bureau that handled peti- 


tions to the emperor. 
magister litis (mo-jis-tor lt-tis). [Latin “master of a 
lawsuit"] Roman law. A person who directs or 


controls a lawsuit. 
magister navis (me-jis-ter nay-vis). [Latin “master 
of a ship”] Roman law. The master of a trading 
vessel. © The master's trading debts, including the 
ship’s maintenance expenses, gave rise to an actio 
exercitoria. See actio exercitoria under ACTIO. 
magister palatit (me-jis-tar_pa-lay-shee-1). [Latin 
“master of the palace") Civil law. A master of the 
palace, similar to the English Lord Chamberlain. 
magister societatis (moe-jis-tor s9-s1-0-tay-tis). [Latin 
“master of partnership") Roman law. A person 
appointed to administer a partnership's business; a 
managing partner or an employee. 
magisterial (maj-o-steer-ee-ol), adj. Of or relating to 
the character, office, powers, or duties of a magis- 
trate. — Also termed magistral; magistratic. (Cases: 
Justices of the Peace 12, 30. C.J.S. Justices of the 
Peace §§ 11, 23.] 
magisterial district. See magisterial precinct under PRe- 
CINCT. 


magisterial precinct. See PRECINCT. 


magistracy (maj-o-stra-see). I. The office, district, or 
power of a magistrate. 2. A body of magistrates. 
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(Cases: Justices of the Peace 1. C.J.S. Justices of the 
Peace § 1.] 


, adj. 1. Of or relating to a master or masters 
<an absolutely magistral work>. 2. Formulated by a 
physician <a magistral ointment>. 3. MAGISTERIAL. 


magistralia brevia (maj-s-stray-lee-o bree-vee-a), rn. 
[Law Latin “magisterial writs") Hist. Magisterial 
writs, which were drafted by clerks of the chancery 
for use in special matters. 


magistrate (maj-o-strayt), nr. 1. The highest-ranking 
official in a government, such as the king in a 
monarchy, the president in a republic, or the gover- 
nor in a state. — Also termed chief magistrate, first 
magistrate. [Cases: States €41. C.J.S. States §§ 88-99, 
130-131.) 2. A local official who possesses whatever 
power is specified in the appointment or statutory 
pone of authority. 3. A judicial officer with strictly 
ited jurisdiction and authority, often on the local 
level and often restricted to criminal cases. C£ jus- 
TICE OF THE PEACE. (Cases: Justices of the Peace $1. 
CJ.S. Justices of the Peace §§ 26, 47. 4. See judicial 
officer (3) under orFicer. — magisterial (maj-a-stir- 
ee-al), adj. 
pga | magistrate. A judicial officer who .con- 
ducts preliminary criminal hearings and may or- 
der that a defendant be released for lack of evi- 
dence, sent to jail to await trial, or released on bail. 
See examining court under court. 


district-court tstrate. In some states, a quasi- 
judicial officer given the power to set bail, accept 
ond, accept guilty pleas, impose sentences for 
traffic violations and similar offenses, and conduct 
informal hearings on civil infractions. [Cases: Jus- 
tices of the Peace 31. C.J.S. Justices of the Peace 
§§ 26, 47.] 
federal magistrate. See UNITED STATES MAGISTRATE 
JUDGE. 
investigating magistrate. A quasi-judicial officer re- 
sponsible for examining and sometimes ruling on 
certain aspects of a criminal proceeding before it 
comes before a:judge. 


“The Institution of ing is another 
measure for 9 the Integrity of the law at the level of 
enforcement. [n this the : ed not 


court. The Investigating istrate Is thus a kind o' F 
ge ire Maple "pelween the 

regular court. danger of the instt 
this twillght zone of function which tt eccuptes. The - 
tion of a case for trial Inevitably tends to confirm the criminal 
charge against the suspect, thus creating what may amount 
in practice to a presumption of guilt. The element of 
peetuagien’ Involved constitutes a threat to the integrity of 

trial in open court; the accused has, In effect, had a kind 
of haif-trial in advance of the real trial, and this half-trial is 
conducted, not before but by a kind of half-judge who acts 


ly as an inquisitorial court. In those countries where 
it Is a part of the . the rola of the investigatin 
magistrate continues to be a subject of some debate, an 


lingering concem lest it become the subject of Inconspicu- 
ous abuse.” Lon L. Fuller, Anatomy of the Law 38-39 
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metropolitan stipendiary magistrate (sti-pen-dee-er- 
ee). English law. A stipendiary magistrate with ju- 
risdiction in inner London areas. @ Under the 
Access to Justice Act 1999, these magistrates have 
been renamed district judges (magistrates’ courts). See 
Stipendiary magistrate. 

police magistrate. A judicial officer who has juris- 
diction to try minor criminal offenses, breaches of 
police regulations, and similar violations. — Also 
termed police justice. 

stipendiary magistrate (sti-pen-dee-er-ee). English 
lao. A salaried magistrate that performs cine in 
the place of or along with Justices of the Peace, 
and is appointed from barristers and solicitors of 
seven years’ standing. 


U.S. Magistrate. See UNITED STATES MAGISTRATE 
JUDGE. 


Magistrate Judge, U.S. See UNITED STATES MAGISTRATE 
JUDGE. 


magistrate’s court. See CouRT. 

magistratic, adj. See MAGISTERIAL. 

magistratus (maj-a-stray-tes), n. [fr. Latin magister “a 
master"] Roman law. 1. A magistrate. 2. A magis- 
trate’s office. 


blic office and the official 
himself. Magistracy was a R ican Institution; under tha 
Princl @ magistratus continued to exist but with 
eengl diminishing [mportance; Le the post-Diocfetian 

les 


ma 
id be prosecuted only 
for two consec- 


istratus majores (maj-o-stray-tes moa-jor-eez). (Lat- 
in “superior: magistrates”) Roman law. Magistrates 
with superior. powers, including the power to review 
their own judgments. Cf MAGISTRATUS MINORES. 
magistratus minores (ma y-tas mi-nor-eez). [Lat- 
in “lesser magistrates") Reman law. Magistrates with 
limited powers. Cf. MAGISTRATUS MAJORES. 
jae a ee re cee ot Benes eo 


tance, had no sh pore and were vested a 
aeted urisdiction some functions In cific fields 


.... The tenure of a minor magistracy opened the way for 
the quaestorship, the first step In the career of istratus 
maiores."' Adolf Berger, Encyclopedic Dictionary of Roman 


Law §72 (1953). 


magna assisa (mag-nv a-si-za), n. [Law Latin] Hist. The 
grand assize. See grand assize under ASSIZE (5). 


magna assisa eligenda (mag-no o-st-za el-a-jen-da). See 
DE MAGNA ASSISA ELIGENDA. 


Magna Carta (mag-no kahr-te). [Latin “great charter”] 
e English charter that King John granted to the 
barons in 1215 and that Henry III and Edward | 
later confirmed. @ It is generally regarded as one of 
the great common-law documents and as the foun- 
dation of constitutional liberties. The other three 
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great charters of English liberty are the Petition of 
Right (3 Car. (1628)), the Habeas Corpus Act (31 
Car. 2 (1679)), and the ‘Bill of Rights (1 Will. & M. 
(1689)). — Also spelled Magna Charta. 
“Magna Carta came to be reckoned as the beginning of 
English statute law; it was printed as the first of the statutes 
of the realm. But to explain this we have first to remark that 
of Magna Carta there are several editions. We have four 
versions of the charter, that of 1216, that of 1216, that of 
1217 and that of 1225, and between them there are impor- 
tant differences. Several clauses which were contained In 
the charter of 1215 were omitted In that of 1216 and were 
never again inserted. It seems to have been thought unad- 
visable to bind the young king to some of the more strin- 
gent conditions to which John had been lected. The 
charter of 1217 in differs from that of 1216. Substantially 
It is In 1217 that the charter takes Its final form; still 
charter of 1225 which is the Magna Carta of afl future . 
That there were four versions is a fact to be carefully 
remembered; tt Is never encugh to refer to Magna Carta 
without saying which edition you mean.” F.W. Maitland, The 
History of England 15 (1908; repr. 1955). 
“The history of Magna Carta Is the history not only of a 
document but aiso’of! an arpument. The Ristory of the 
document is a history of repeated re-interpretation. But the 
history of the bot hed aly Is a history of a continuous element 
of pot thinking. In this light there is no Inherent reason 
why an assertion of taw or ly conceived in aristocratic 
interests should not be applied on a wider scale.” J.C. Holt, 
Magna Carta 16 (1965). 
centum (mag-na sen-tem), n. [Law Latin “great 
hundred") Six score, or 120. 


magna. culpa (mag-no kel-pa). {Latin “great fault”) 
Roman law. Gross fault. @ This is sometimes equiva- 
lent to dolus. See DoLus. 


magna neglegentia. See gross negligence under NEGLI- 
GENCE. 


magnum cape. See cape magnum under CAPE. 


Magnuson-Moss Warranty Act (mag-ne-san maws or 
mos). A federal statute requiring that a written war- 
ranty of a consumer product fully and conspicvously 
disclose, in plain language, the terms and conditions 
of the warranty, including whether the warranty is 
full or limited, accarding to standards given in the 
statute. 15 USCA™§§ 2301-2312. [Cases: Consumer 
Protection €6. C.J.S. Credit Reporting Agencies; Con- 
sumer Protection §§ 29-31, 33-39, 60-65.) 


magnus rotulus statutorum (mag-nas roch-9-las stach-o- 
tor-om). [Law Latin “the ag statute roll"} The first 
of the English statute rolls, beginning with Magna 
Carta and ending with Edward III. 


mahr, n. Islamic law. A gift of moncy or'property that 
must be made by a man to the woman he marries. @ 
The parties agree to the mahr's amount and time of 
en before marrying. If the time of payment is 
indefinite or if the mahr’s outstanding balance is not 
paid sooner, the agreed amount or outstanding bal- 
ance becomes due on divorce or the husband's 
death. Despite the religious basis for a mahr, secular 
courts may uphold the agreement if its secular terms 
are enforceable as a prenuptial contract. — Also 
termed sadaq. 


maiden. 1. A young unmarried woman. 2. Scots law. 
An instrument used to behead criminals. ® The Earl 
of Morton, who had introduced the instrument to 
Scotland, was the first to be executed by it, in 1581. 
It was the prototype of the guillotine. Hence, “to hiss 


* 


maiden assize 


the maiden wa» to be put to death.” H. Percy Smith, 
Glossary of Terms and Phrases 307 (1883). 


maiden assize. See Assizé (1). 
maiden name. See NAME. 

maiden rent. See MARCHET. 
maiestas (mo-yes-tas). See MAJESTAS. 
maihem. See maim. 


maihematus (may-he-may-tes), p.pl. 
Maimed; wounded. 


mathemium. See MAIM. 


- mail, n. 1. Qne or more items that have been properly 
addressed, stamped with postage, and deposited for 
delivery in the postal system. [Cases: Postal Service 
@>13. CJ.S. Postal Service and Offenses Against Postal 
Laws $§ 6, 15.]-2. An official system for delivering 
such items; the postal system. [Cases: Postal Service 
@3. CJ.S. Postal Service and Offenses Against Postal 
Laws §§ 3, sas mera more bse poe 
messages sent electroni (e.g., ugh e-mail or 
voicemail). [Cases: Telecimmarnicaione $461.15. 
o1. eee Telephones, Radio, and Television 
§ ‘221. 


{Law Latin] 


certified mail. Mail for which the sender requests 
proof of delivery in the form of a forsiet Senet by 
the addressee. @ The receipt (a green , which 
is usu. referred to as such) must be signed before 
the mail will be delivered. — Also termed certified 
mail, return receipt i sage [Cases: Postal Service 
19, 22, 23. CJS. Postal Service and Offenses 
Against Postal Laws §§ 20, 22.) 


registered mail. Mail that the U.S. Postal Service 
records at the time of mailing and at each point on 
its route so a> to guarantee safe delivery. [Cases: 
Postal Service 19, 22, 23. C.J.S. Postal Service and 
Offenses Against Postal Laws §§ 20, 22.) 


— sie. nad addressed, pamipeds: 
@>19. C.J.S. Postal Service and Offenses Against Postal 
Laus § 3 uF 


mailable, adj. (Of a letter or package) lawful to send 
through a postal service. [Cases: Postal Service 13. 
C.J.S. Postal Service and Offenses Against Postal Laws 


§§ 6, 15.] 


mailbox rule. 1. Contracts. The principle that an ac- 
ceptance becomes effective — and binds the offer- 
or — once it has been properly mailed. ¢ The 
mailbox rule does not apply, however, if the offer 
provides that an acceptance is not effective until 
received. [Cases: Contracts €@22(1). C.J.S. Contracts 
§§ 46-51, 53-54; Trading Stamps and Coupons 
§§ 7~9.] 2. The princi le that when a pleading or 
other document is filed or served by mail, filing or 
service is deemed to have occurred on the date of 
mailing. @ The mailbox rule varies from jurisdiction 
to jurisdiction. For example, it sometimes applies 
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only to certain types of filings, and it may apply 
when a party uses an overnight courier instead of 
U.S. mail. — Also termed di rule. [Cases: Habe- 
as Corpus 603; Pleading 240; Process €149; 
Time 3, C.J.S. Pleading § 109; Process §§ 87-88; 
Time §§ 2, 4.) 

mail cover. A process by which the U.S. Postal Service 
provides a government agency with information on 
the face of an envelope or package (such as a post- 
mark) for the agency's use in locating a fugitive, 
identifying a coconspirator, or obtaining other evi- 
dence necessary to solve a crime. (Cases: Postal 
Service 47. C.J.S. Postal Service and Offenses Against 
Postal Laws §§ 5.] 

mail fraud. See Fraup. 

mail-order divorce. See DIVORCE. 

maim, n. Archaic. The type of injury required for the 
commission of mayhem; es», serious injury to part 
of a person’s body that is necessary.-for fighting, — 
Also termed mathem; maihemium. See. mayHem. [Cases: 
Mayhem €1. C.J.S. Mayhem §§ 2-6.] — maim, vb. 


Hoods Pap hR o the cu 
ta teeth, or su 
rather a deformity of 


8 chirurgeon, 
Getermine n the cause.” 
Am. ad. 1812 


a advantage because statutory 
have Included another type of [njury within 
the scope of this offense, and today mayhem (iis offense) 
ay mone igor Nia than maim fe In| un Rollin 
weenne & Ronald N. Boyce, Law (3d ed. 
mainad (may-ned). [fr. Saxon manath “a deceitful 
oath”) Hist. Perjury. 
main-a-main (may-nah-mayn), adv. [Law French] Hist. 
Immediately. -~ . 
main channel. See CHANNEL. - 
main demand. See DEMAND (1). a 
maine-port. Hist. A small tribute (such. as loaves of 
bread) that parishioners pay to the rector in lieu of 
tithes 
main motion. See MOTION (2). 
main opinion. See majority opinion under OPINION (1). 
mainour (may-nor), ». [fr. Law French manier “to 
handle”) Hist. A stolen article found in the hands of 
a thief. © At common law, the thief could be ar- 
raigned and tried without an indictment. — Also 
spelled manour; meinour. — Also termed mannopus; 
manuopus. 
mainovre (me-noo-ver), n. [fr. Law French main 
“hand” + oeuvre “work"] Hist. 1. A trespass commit- 
ted by hand. 2. Manual labor. — Also spelled mai- 
noeuvre. 
mainpernable (mayn-por-na-bal), adj. Capable of be- 
ing bailed (mainprised); bailable. See MAINPRISE (2). 
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mainpernor (mayn-per-ner), n. [Law French, fr. Old 
French main “hand” + pernor “taker”) Hist. 1. A 
surety for a prisoner's appearance; one who gives 
mainprise for another. — Also termed mainpriser. 
“Mainpemors differ from bail, in that a man's ball may 
imprison or surrender him up before the etpusied day of 
appearance; mainpemors can do nelthar, ere barely 
sureties for his appearance at the day: ball are only sure- 
ties, that the be answerable for the special matter for 
which they stipulate; malnpernors are bound to produce 
him to answer all charges whatsoever.” 3 Willlam Black- 
stone, Commentaries on the Laws of England 128 (1768). 
2. A form of bail taken under a writ of mainprise. — 
Also termed manucaplor (man-yoo-kap-ter). See 
MAINPRISE. 
main pot. Tax. A step in evaluating tax liability in 
which qualified transactions are compared to deter- 
mine whether:a net gain or loss has occurred. IRC 
(26 USCA) § 1231. — Also termed big pot; hotchpot; 
hodgepodge. Cf. CASUALTY POT. 


mainprise Sgr alsa n. (Law French, fr. Old 
French main “hand” + prise “taking") Hist. 1. Deliv- 
ery of a prisoner to the mainpernor. 2. A suretyship 
undertaking that makes the surety responsible for a 
prisoner's appearance in court on a specified date 
and time. 3. A writ ordering the sheriff to release a 
prisoner after taking security for the prisoner’s ap- 
pearance. — Also spelled mainprize. — Also termed 
writ of mainprise; manucaption (man-yoo-kap-shan). 
See DE HOMINE REPLEGIANDO. 

mainprise, vb. Hist. To release (a prisoner) on the 
surety of a mainpernor. 


main-purpose rule. Contracts. The doctrine that if a 
promise to guarantee another's debt is made primar- 
ily for the promisor’s own Lenefit, then the statute of 
frauds does not apply and the promise does not 
have to be in writing. — Also termed main-purpose 
doctrine; leading-object rule. [Cases: Frauds, Statute of 
23.) : 
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main-relief rule. A doctrine by which venue for a 
lawsuit may be founded on the primary relief sought 
by the plaintiff, even if other claims, which alone 
would not support venue, are included in the suit. 
(Cases: Venue S2. C.J.S. Venue §§ 3-7.] 


main-rent, Sce VASSALAGE. 
main sea. See SEA. 


mainstreaming. The practice of educating a disabled 
student in a class with students who are not disabled, 
in a regular-education setting, as opposed to a spe- 
cial-education one. Cf. LEAST-RESTRICTIVE ENVIRON- 
MENT. [Cases: Schools €154(2). C.J.S. Schools and 
School Districts §§ 716, '718-719.} 


mainsworn (mayn-sworn), p.pl. Hist. Forsworn, by 
making a false oath with a hand on a book. @ This 
term was used primarily in northern England. 


maintain, vb. 1. To continue (something). 2. To con- 
tinue in possession of (property, etc.). 5. To assert (a 
sition or opinion); to uphold (a position or opin- 

ton) in argument. 4. To care for (property) for 
purposes of operation productivity or appearance; 

to engage in general repair and upkeep. 5. To 
support (someone) finanaally; esp., to pay alimon 
to. [Cases: Divorce 931-247; Husband and Wife 

} 282-801. CJ.S. Divorce §§ 369-393, 395-419, 


Ce eaeaneel 


che ow teen on ae 


maintenance fee 


421-426, 429-434, 437-439, 442, 474-475, 
481-487.] 6. (Of a third party to a lawsuit) to assist a 
litigant in prosecuting or defending a lawsuit; to 
meddle in someone else's litigation. [Cases: Cham- 
perty and Maintenance 4. C.J.S. Champerty and 
Maintenance, Barratry and Related Matters §§ 2, 5.) 


maintainor. Criminal law. A person who meddles in 
someone else's litigation by providing money or 
other assistance; a person who is guilty of mainte- 
nance. — Also spelled maintainer. See MAINTENANCE 
(6). (Cases: Champerty and Maintenance @4. C.J.S. 
pais obs and Maintenance, Barratry and Related Mat- 
ters §§ 2, 5.) 


maintenance, n. 1. The continuation of something, 
such as a lawsuit. 2. The continuing possession of 
something, such as property. 3. The assertion of a 
sition or opinion; the act of upholding a position 
in argument. 4. The care and pil into proper- 
ty to =e it operating and productive; general 
repair and upkeep. 5. Financial support given by 
one person to another, usu. paid as a result of a 
legal separation or pega ALIMONY. @ Mainte- 
nance may end after a specified time or upon the 
death, cohabitation, or remarriage of the receivin 
arty. [Cases: Divorce 208, 530; Husband an 
Wife 232. CJS. Divorce §§ 315, 320-331, 
336-339, 369, 394-400, 122-426, 481-487.] 


maintenance in gross. A fixed amount of money to 
be paid upon divorce by one former spouse to the 
other, in a lump sum or in installments. © Typical- 
ly, the total amount is unmodifiable regardless of 
any change in either person's circumstances. 
[Cases: Divorce 241. C.J.S. Divorce §§ $95-397.] 


separate maintenance. Money paid by one married 
pe to another for support if they are no 
onger living together as husband and wife. @ This 
type of maintenance is often mandated by a court 
order. An action for separate maintenance is not . 
maintainable after the entry of a divorce decree. — 
Also termed separate support. [Cases: Husband and 
Wife 9232.) 4: 
6. Assistance in prosecuting or defending a lawsuit 
given to a litigant by someone who has no bona fide 
interest in the case; meddling in someone else’s 
litigation. Cf. cHamperry. (Cases: Champerty and 
Maintenance @4. C.J.S. Champerty and Maintenance, 
Barratry and Related Matters §§ 2, 5.) 


maintenance and cure. Maritime law. Compensation 
provided to a sailor who becomes sick or injured 
while a member of a vessel's crew. See CURE (2). 
[Cases: Seamen @ 11. C.J.S. Seamen §§ 113-121, 
123, 132-133.] 

maintenance assessment. See ASSESSMENT. 

maintenance bond. See BOND (2). 

maintenance call. See margin call under CALL (2). 

maintenance fee. 1. A periodic payment required to 
maintain a privilege, such as a license. 2. 
for keeping an improvement in working condition 
or a residential property in habitable condition. — 
Also termed maintenance assessment. 3. A fee. 
for reinvesting earnings and dividends in mutual 
funds. 4. Patents. The periodic that a.paten- 
tee must pay the U.S. Patent and Trademark Office 


maintenance In gross 


in order to keep the patent in force. @ U.S. mainte- 
nance fees are due 3%, 7, and 11% years from the 
date the patent is issued. (Cases: Patents ¢103. 
C.J.S. Patents § 144.) 


maintenance in gross. See MAINTENANCE. 


maintenance margin requirement. See MARGIN RE- 
QUIREMENT. 


mator (may-er). See MAJOR. 
maister (may-ster). Archaic. A master. 


maitre (may-tra or mayt-ar), n. [French] French law. A 
master, esp. of a vessel. 


maius Latium. See LATIUM MAIUS. 
¢ 


majestas (moe-jes-tas), x. [Latin “supreme power") Ro- 
man law. 1. The majesty, sovereign authority, or 
supreme prerogative of the state or sovereign; the 
supreme power of the people, = as represented by 
thei: highest representatives, the consuls, or the 
emperor. 2. The crime of treason. See crimen majesta- 
fis under CRIMEN. 


first, to the Roman emperors of the West tired extended 


major (may-jer). [Latin] 1. Roman law. An older per- 
son, esp. one older than 25 and hence of full capaci- 
ty. 2. Roman law. An ascendant; an ancestor. 3. Hist. 
A mayor. 4. apuLt. 5. In the U.S. Army, U.S. Air 
Force, or U.S. Marine Corps, a commissioned officer 
who ae above a captain and below a lieutenant- 
colonel. 


major action. Environmental law. An undertaking that 
may have a significant impact on the environment, 
for which an environmental assessment usu. must be 
repared under some state laws and under the 
ational Environmental Policy Act. Cf. MAJOR FEDERAL 
action. [Cases: Environmental Law €587,] 


major-and-minor fault rule. See MAJOR-MINOR FAULT 
RULE. 


major annus poe ash an-gs). [Latin “the greater year”] 
A leap year, made up of 366 days. 


majora regalia (me-jor-ee ri-gay-lee-a). See regalia ma- 
jora under REGALIA. 


major crime. See FELONY (i). 


major disaster. A hurricane, tornado, storm, flood, 
earthquake, drought, fire, or other catastrophe that, 
when it occurs within the United States, the Presi- 
dent determines to be a sufficiently severe threat to 
warrant disaster assistance by the federal govern- 
ment. @ When the President declares a major disas- 
ter, the federal government supplements the efforts 
and available resources of states and local govern- 
ments and relief organizations in alleviating the 
damage, loss, hardship, and suffering caused by the 
catastrophe. 40 CFR § 109. [Cases: United States 
€=82(5). C.J.S. United States § 160.] 


major dispute. See DISPUTE. 


majorennitati’ proximus (may-jar-en-e-tay-t! prok-sa- 
mes). [Law Latin] Scots ean Near monly: © Minors 
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who were near the age of majority had difficulty 
arguing that a contracting party had taken advan- 
tage of their age and inexperience. See 1n CONFINIO 
MAJORIS AETATIS. 


majores (me-jor-eez), n. [Latin “greater persons”) 1. 
Roman law. Ancestors; forebears. 2. Hist. Greater 
persons; persons of a higher status. 


major federal action. Environmental law. An under- 
taking be a federal agency, or one that must be 
approved by a federal agency, that may have a sig- 
nificant impact on the environment, such as con- 
structing an aqueduct or dam, constructing a high- 
way through wetlands, or ra fea certain agency 
re ions. © Under the National Environmental 
Policy Act, a federal agency that plans to take a 
major federal action that may significantly affect 
the environment is required to prepare and file an 
environmental-impact statement, along with any 
public comments, with the Environmental Protec- 
tion Agency. 40 CFR §§ 1506.9, 1508. [Cases: En- 
vironmental Law ¢°587.] 


majori minus inest (mo-jor-1 mi-nos in-est). [Latin] 
Scots law. The greater includes the less. ® The phrase 
refers to the principle that. any conveyance of a 
primary right to property includes any lesser rights 
to that property. 
majority. 1. The status of one who has attained the 
age of majority (usu. 18). See age of majority under 
ace. Cf. minority (3). (Cases: Infants @71. C.J.S. 
He bape §§ 2-4.) 2. A number that is more than half 
of a total; a group of more than 50% <the candidate 
received 50.4% of the votes — barely a majority>. @ 
A majority always refers to more than half of some 
defined or assumed set. In parliamentary law, that 
set may be all the members or some subset, such as 
all members present or all members voting on a 
particular question. A “majority” without further 
qualification usu. means a simple majority. See simple 
majority. Cf, PLURALITY; MINORITY (2); HALF PLUS ONE. 
absolute majority. A majority of all those who are 
entitled to vote in a particular election, whether or 
not they actually cast ballots. See quorum. [Cases: 
a @126(6), 215. CJ.S. Elections §§ 114, 
18(1). , ie 


sii majority. See majority sof. all the mem- 


majority of all the members. A majority of all the 
actual members, disregarding vacancies. — Also 
termed constitutional majority; majority of the entire 
membership; majority of the membership. 

majority of all the memberships. A majority of all 
the possible memberships, including vacancies. — 
Also termed majority of the fixed membership. 

majority of the entire membership. See majority of all 
the members. 


majority of the fixed membership. See majority of all 
maj ty Aveta ip ajority of 


majority of the membership. See majority of all the 
members. : : 


: 
, 


| 
H 
{ 


| 
| 
: 
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ordinary majority. See simple majorily. 
plural majority. See PLURALITY. 


simple majority. A majority of the members who 
vote, a quorum being present, disregarding absent 
members, members who are present but do not 
vote, blanks, and abstentions. — Also termed ordi- 
nary paises (Cases: Elections €7126(6), 215. 
C.J.S. Elections §§ 114, 118(1).] 


supermajority. A fixed proportion greater than 
hat nich Ge eeoshinds ae a perceamie required 
for a measure to pass. @ Such a majority’is needed 
for certain extraordinary actions, such as ratifying 
a constitutional amendment or approving a funda- 
mental corporate change. — Also termed extraordi- 
nary majority. 
veto-proof majority. A legislative majority large 
enough that it can override an executive veto. 
majority-consent procedure. Corporations. A statuto 
provision allowing shareholders to avoid a share: 
olders’ meeting and to act instead by written con- 
sent of the holders of a majority of shares. @ Dela- 
ware and a few other states have enacted such 
procedures. [Cases: Corporations €°191. C.J.S. Cor- 
porations §§ 362, 374.) 
‘majority-minority district. See pisrricr. 
majority opinion. See opinion (1). 
majority report. See REPORT (1). 
majority rule. 1. The principle that a majority of a 
group has the power to make decisions that bind the 
group; the principle that in the choice of alterna- 
tives, the one preferred by the greater number is 
selected. @ It is governance by the majority of those 
who actually participate, regardless of the number 
entitled to participate. 2. The constitutional principle 
“that a majority of the people of a State ... elect a 
majority of that State’s legislators,” from which it 
follows that each voter is entitled to a share of the 
franchise equal to that of each other voter. Reynolds 
v. Sims, 377 U.S. 533, 583-84, 84 S.Ct. 1362, 1393 
(1964). See ONE-PERSON, ONE-VOTE RULE. 3. tons. 
The common-law principle that a director or officer 
owes no fiduciary duty to a shareholder with. respect 
lo a stock transaction. © This rule has been restricted 
by both federal insider-trading rules -and state-law 
doctrine. Cf. SPECIAL-FACTS RULE. © 
majority shareholder. See SHAREHOLDER. 
majority verdict. See verpict. 
majority vote. See MAJORITY (2). 
majority voting. See voTinc. 
major life activity. Any activity that an average person 
in the general population can perform with httle or 
no difficulty, such as seeing, hearing, sleeping, eat- 
ing, walking, traveling, and working. ® A person 
who is substantially limited in a major life activity is 
protected from discrimination under a variety of 
disability laws, most significantly the Americans with 
Disabilities Act and.the Rehabilitation Act. 42 USCA 
§ 12102(2); 29 USCA § 705(9)(B). See AMERICANS 
‘WITH DISABILITIES ACT. [Cases: Civil Rights €71019(2), 
ay C.J.S. Civil Rights 88 2, 6-7; 9-10, 19, 21, 


mala antiqua 


major-minor fault rule. Maritime law. The principle 
that if the fault of one vessel in a collision is uncon- 
tradicted and sufficient to account for the accident, 
then the other vessel is presumed not to have been 
at fault and therefore not to have contributcd to the 
accident. @ The elimination of the divided-damages 
rule has made this rule obsolete. — Also termed 
major-and-minor fault rule. (Cases: Collision @-122. 
CJ.S. Collision §§ 210, 212-220, 241.] 


major offense. See OFFENSE (1). 

major trend. See TREND. 

majus jus (may-jes jas). [Law Latin “a greater right"] 
Hist. A greater nght. @ This was a plea in a real 
action. 


make, vb. 1. To cause (something) to exist <to make a 
record>. 2. To enact (something) <to make law>. 3. 
To acquire (something) <to make money on execu- 
tion>. 4. To legally perform, as by executing, sign- 
ing, or delivering (a document) <to make a con- 
tract>. 


make default. 1. DEFAULT (1). 2. DEFAULT (2). 


make law. 1. To legislate. 2. To issue a legal prece- 
dent, esp. a judicial decision, that establishes a new 
rule of law on a particular subject. 3. Hist. To deny a 
‘plaintiffs charge under oath, in open court, with 
compurgators. 


make purpart (por-pahrt), vb. To divide and appor- 
tion property formerly held in common. See pur. 
PART. 


maker. 1. One who frames, promulgates, or ordains 

. (as in lawmaker). 2. A person who signs a promissory 
note. See NOTE (1). Cf. comaxer. (Cases: Bills and 
Notes 4%, 118. C.J.S. Bills and Notes; Letters of 
Credit §§ 23, 80-82.] 3. pRAweER. : 


accommodation maker. One who signs a note as a 
surety. See ACCOMMODATION (2); accommodation indor- 
ser under inporser. (Cases: Bills and Notes €49, 
122 CJ.Sp Bills and Notes; Letters of Credit 
§§ 24-25.) © 

prime maker. The person who is primarily liable 
on a note or other negotiable instrument. 


makeup Res. Oil & gas. Natural gas that has been paid 
for by the purchaser, usu. under.a take-or-pay con- 
‘tract, but that is to be delivered in the years tollow- 
ing payment. See take-or-pay contract under CONTRACT. 
[Cases: Gas 13(1).] 


make-whole doctrine. Insurance. The principle that, 
unless the insurance policy provides otherwise, an 
insurer will not receive any of the proceeds from the 
settlement of a claim, except to the extent that the 
settlement funds exceed the amount necessary to 
fully compensate the insured for the loss suffered. 
[Cases: Insurance $@3514(2).] 

mal (mal), adj. [Law French “bad; wrong; against’’] 
Bad; wrong. @ In Law French, mal was a separable 
word, equivalent to the Latin male (“badly”). In its 
modern. uses, .mal- is a prefix in terms such as 
maladministration and malpractice. 

mala antigua (mal-a an-ti-kwa). Old crimes; offenses 
that date back to antiquity. 


mala demonstratio 


mala demonstratio (mal-o dem-on-stray-shee-oh). {Lat- 
in] Hist. Erroneous description. 

-maladministration. Poor management or regulation, 
esp. in an official capacity. — Also termed mtsadminis- 
tration. 

mala fides (mal-o fi-deez), n. See BAD FAITH. 

mala in se (mal-o in say or see). See MALUB IN SE. 

malandrinus (mal-on-dri-nes), n. [Law Latin “brig- 
and” Hist. A thief; a pirate. 


se an n. The improper or unconstitu- 
tional apportionment of a legislative district. See 
APPORTIONMENT (8); GERRYMANDERING; LEGISLATIVE DIS- 


trictinc. (Cases: Elections €12(6).] — malappor- 
tion, vb. 
mala (mal-o prak-sis). [Law Latin] Hist. Mal- 


practice; unskilled treatment, esp. by a doctor. 
“Injuries, affecting a man’s health, ere where by any un- 
wholesome 


of a man sustains bo appar- 
ent damage In his vigor er constitution. As Ing him 
act ye eysican or unskilful 

managem . SuTgeon, or Ns 
it sol resolved ... that mala ba 
poe misdemeancr and offence at commion faw, whether It 
for curlosity and eretner. or by ni tt 
breaks the trust whi had placed tn his physician, 

- and tends to the ‘9 destruction.” 3 


stone, Commentaries on the Laws of England 122 (1768). 


mala prohibita (mal-o proh-hib-i-te). See MALUM PRO- 
HIBITUM. 


malconduct in office. See official -nisconduct under Mts- 
CONDUCT. 


male creditus (mal-ee kred-a-tes). [Law Latin] Hist. (Of 
a person) in bad repute; untrusted. 


malediction (mal-o-dik-shan). Hist. A curse connected 

with the donation of property to a church and 

applicable against anyone attempting to violate the 
urch’s rights. 


malefaction (mal-o-fak-shen), n. [Latin malefacere “to 
do evil”] Archaic. An evil deed; a crime or offense. — 
Also termed malefictum. — malefactory, adj. 


malefactor (mal-o-fak-tar), n. [Latin] Hist. A wrong- 
doer; a criminal. 


maleficium (mal-6-fish-ee-om), n. [Latin “a misdeed”’] 
Roman law. A delict. See MALEFACTION. 


malesworn (imayl-sworn), p.pl. Forsworn: — Also 
spelled malsworn. 

malfeasance (mal-fee-zonts), n. A wrongful or unlaw- 
ful act; esp. wrongdoing or misconduct by a public 
official; MISFEASANCE IN PUBLIC OFFICE. Cf. MISFEASANCE; 
NONFEASANCE. [Cases: Officers and Public Employees 
121. CJS. Officers and Public Employees 
8§ 329-334.] — malfeasant (mal-fee-zont), adj. — 
malfeasor (mal-fee-zar), 7. 


malfunction theory. Products-liability law. A principle 
permitting a products-liability plaintiff to prove that 
‘ a product was defective by proving that the product 
malfunctioned, instead of requiring the plaintiff to 
prove a specific defect. @ A plaintiff relying on the 
malfunction theory usu. must also prove that the 
product was not misused, and must disprove all 
reasonable explanations for the occurrence other 
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than a defect. (Cases: Products Liability @°75.1, 
82.1.) 


mal gree (mal ). [Law French “against the will’ 
Hist. Against the will; without consent. 


malice, n. 1. The intent, without justification or ex- 
cuse, to commit a wrongful act. 2. Reckless disregard 
of the law or of a person's legal rights. 3. Ill will; 
wickedness of heart. @ This sense is most typical in 
nonlegal contexts. 


“Malice means in law wrongful intention. {t includes any 
Intent which the law deems wrongful, and which therefore 


cr exclusively 
all forms of evil purpose, design, Inte ape 
esign, or 
Intent of two Kinds, belng etir immed or uttertor, the 
co 


i ar In the legal sense Imports (1) the absence of all 
elements of cation, excuse or recognized mitig: 


actual malice. 1. The deliberate intent to commit 
an injury, as evidenced by external circum- 
stances. — Also termed express malice; malice in fact. 
Cf. implied malice. 2. Defamation. Knowledge (by the 
person who utters or publishes a defamatory state- 
ment) that a statement is false, or reckless disre- 
gard about whether the statement is true. @ To 
eae a plaintiff who is a public official or public 

gure must overcome the defendant's qualified 
privilege‘by proving the defendant's actual malice. 
And for certain other types of claims, a plaintiff 
must prove actual malice to recover: presumed or 
punitive damages. — Also termed New York Times 
malice; constituhonal malice; common-law malice. See 
rechless disregard (2) under- DISREGARD. [Cases: Libel 
and Slander @51. C.].S. Libel and Slander; Infuri- 
ous Falsehood §§ 66, 105.] 


common-law malice. See actual malice (2). 
constructive malice. See implied malice. 


express malice. 1. Criminal law. The intent to kill or 
seriously injure arising from a deliberate, rational 
mind. [Cases: Assault and Battery 49; Homicide 
€529. C.J.S. Assault and Battery §§ 67, 71.] 2. See 
actual malice (1). 3. Defamation. The bad-faith publi- 
cation of defamatory material. [Cases: Libel and 
Slander 8, 51. C.J.S. Libel and Slander; Injurious 
Falsehood §§ 3, 44, 46, 66, 105.] 


general malice. Malice that is necessary for any 
criminal conduct; malice that is not directed at a 
specific person. Cf. particular malice. 
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implied malice. Malice inferred from a person's 
conduct. — Also termed constructive malice; legal 
malice; malice in law. Cf. actual malice (1). 


malice in fact. See actual malice (1). 


particular malice. Malice that is directed at a par- 
ticular person. — Also termed special malice. 


transferred malice. Malice directed to one person 
or object but instead harming another in the way 
intended for the first. (Cases: Assault and Battery 
a omene $555. C.J.S. Assault and Battery 
§§ 67, 71.) 


ut A shoots at B intending to kill him, but the shot actually 
C, this is held to be murder of C. So also ff A throws a 
stone at one wind breaks another, K is held to be 
malicious: ete window actually broken. This 
doctrine, which Is known as the doctrine -of transferred 
matice, applies only where the ‘harm Intended and the harm 
done are of the same kind. ff A throws a stones at a human 
pow) and uninte: breaks a window, he cannot be 

cted of malicious damage to the window.” John Sal- 
ony Jurisprudence 382 (Glanville L. Williams ed., 10th ed. 


low and: 
to the 


universal malice. The state of mind of a person 
who determines to take a life on slight provoca- 
tion, without knowing or caring who may be the 
victim. 


malice aforethought. The requisite mental state for 
common-law murder, encompassing qny one of the 
following: (1) the intent to kill,.(2) the intent to 
inflict grievous bodily harm, (3) extremely reckless 
indifference to the valuc of human life (the so-called 
abandoned and malignant heart), or (4) the intent to 
commit a dangerous felony (which leads to culpabili- 
ty under the felony-murder rule). — Also termed 
premeditated malice, preconceived malice, malice prepense; 
malitia praecogitata. (Cases: Homicide €-529, 541, 
546.] 


“Maiice aforethought {s the term which came Into use 
during medieval times to Indicate the mental element nec- 
essary {n the felony of murder. It has been the subject of 


voluminous furisprudential enquiry ...." J.W. Cecil Tumer, 

Kenny's Outlines of Criminal Law 37 (16th ed. 1952). 

“Every Intentional Killing is with malice aforethought unless 

under circumstances sufficient to constitute (1) | govoenryey 
o 5 


Ginn) Lew 68 (30-ed 1982). 

: (3d ed. 1982). 

malice exception. A limitation on a public officiars 
qualified immunity, by which the official can face 
civil liability for willfully exercising discretion in a 
way a violates a eocya 7 well-established right. 
See 7 tmmunily under IMMUNITY (1). [Cases: 
Civil Rights @a1376 CS. Civil Rights §§ 143-144, 
146, 157, 160.) ; 

malice in fact. See actual malice (1) under MALICE. 

malice in law. See implied malice under MALICE. 

malice prepense. See MALICE AFORETHOUGHT. 


malicious, adj. 1. Substantially certain to cause injury. 
2. Without just cause or excuse. ~ 


malicious abandonment. See ABANDONMENT (2). 
malicious abuse of legal process. See ABUSE OF PROCESS. 
malicious abuse of process. See ABUSE OF FROCESS. 
malicious aécusation. See ACCUSATION. 


malicious act. An intentional, wrongful act performed 
against another. without legal justification or excuse. 


malicious prosecution 


malicious arrest. See ARREST. 

malicious assault with a deadly weapon. See asSAULT. 
malicious bankruptcy. See BANKRUPTCY. 

malicious damage. See MALICIOUS MISCHIEF. 

malicious executiqn. See EXECUTION. 

malicious injury. See injury. 


malicious institution of civil proceedings. See MALt- 
CIOUS PROSECUTION. 


malicious killing. An intentional killing without legal 
justification or excuse. — Also termed killing with 
malice. Cf. ACCIDENTAL KILLING. (Cases: Homicide 
529, 546.] 


maliciously damaging the property of another. See 
MALICIOUS MISCHIEF. 


malicious mischief. The common-law misdemeanor 
of intentionally destroying or damaging another's 
property: @ Although modern statutes predominant- 
make this offense a misdemeanor, a few make it a 
elony (depending on the’ nature of the property or 
its value). See Model Penal Code § 220.3. — Also 
termed malicious mischief and trespass; malicious injury; 
malicious trespass; malicious damage: maliciously damag- 
ing Os prob of another; (in the Model Penal Code) 
criminal mischief. (Cases: Malicious Mischief <1. 
C.J.S. Malicious or Criminal Mischief or Damage to 
Property §§ 2-5.) 
cious inury. and ‘maliciously eamaging the propery of 
lous Injury,’ and ‘ in 
anther oe mere’ addtloval labels Used etme to 


trespass at common law.' Before the word ‘misdemeanor’ 
became well established the old writers tended to usa the 
word ‘tr ’ to Indicate an offense below the grade of 
felony. And it was used at times by Blackstone for this - 
, @8 in the phrase ‘treason, y, or trespass.’ ” . 
wa & Ronald N. Boyce, Criminal Law 405 (3d 


malicious motive. See MOTIVE. 


malicious prosecution. 1. The institution of a criminal 
or civil proceeding for an improper purpose and 
without probable cause. @ The tort requires an ad- 
versary to prove four elements: (1) the initiation or . 
continuation of a lawsuit; (2) lack of probable cause; 
(3) malice; and (4) favorable termination of the 
lawsuit. Restatement (Second) of Torts §§ 674-681B 
(1977). 2. The tort claim resulting from the institu- 
tion of such a proceeding. ® Once a wrongful prose- 
cution has ended in the defendant's favor, he or she 
may sue for tort damages. — Also termed (in the 
context of civil proceedings) malicious use of process; 
(archaically) malicious institution of ctvil proceedings. Cf. 
ABUSE OF PROCESS; VEXATIOUS suIT. [Cases: Malicious 
Prosecution @°16. C.J.S. Malicious Prosecution or 
Wrongful Litigation §§ 5, 23-24.) 
“The distinction between an action for malicious prosecu- 


tlon and an action for abuse of ts that a malicious 
In maticiousty causing process to be 
process fs the em; of 


ion 
ed, whereas an abuse of pt 

rocess for some purpose other than that which it was 

Ini by the law to effect — the use of a 

reg process. For instance, the ion of vexa- 

tious civil proceedings known to be ground abuse 

of process, but Is govemed by su! rules 


malicious trespass 


as the malicious ion of criminal proceedings.” 52 
Am. Jur. 2d Malicious Prosecution § 2, at 187 (1970). 


malicious trespass. See MALICIOUS MISCHIEF. 
malicious use of process. See MALICIOUS PROSECUTION. 


malignare (mal-sg-nair-ee), vb, [Latin] Hist. 1. To ma- 
lign; to slander. 2. To maim. 


malinger, vb. To feign illness or disability, esp. in an 
attempt to avoid an obligation or to continue receiv- 
ing disability benefits. 


malison (mal-a-zan or -sen). [fr. Latin malum “evil” + 
sonus “a sound") Hist. A curse. — Also spelled male- 
son. 


malitia (mo-lish-ee-a). [Latin ‘‘malice”] Hist. An actual 
evil design; express malice. @ Malitia originally signi- 
fied general wrongdoing, and did not describe a 
wrongdoer's state of mind; malitia praecogitata, for 
example, indicated only the seriou-ress of the of- 


fense, mecen it was eventually rendered malice afore- 


oe separ (moe-lish-ee-a kap-i-tay-lis). [Latin] 
Hist am ly malice. 


malitia excogitata (eks- -koj-e-tay-te). See maiitia 
praecogitata. 
malitia praecogitata 


AFORETHOUGHT. — 
“The word felony ts .often coupled with what will in the 
pr ete th malee propo ye art, to ane malice 
a ol prepense axcogitata, prae- 

cogitata;.... When it first came Into use, tt hardly signified 

a state of mind; some at i al jective such as praemead- 

itata excogitata was need: much note was to be taken 

cal fact. When we first 
to mean little more 


I gees Bute bir See MALICE 
termed malitia excogitaia. 


text lectives such as 
mistake not, traces of the time when forsteal, puctpons 
waylaying, the setting of ambush, was ( (what crimes 

ly reserved plea of the crown to be emend- 
edt Indeed it was emendable, by a acy Aare " 2 Freder- 
Ick Pollock & Frederic W. Maitland, The of English 
Law Before the Time of Edward | 468-69 ed. 1899). 


malleable,. adj. 1, (OF an ie pa capable of extension 
by bammnenig <the metal was malleable>. 2. (Of a 
person) capable .of being influenced <the young 
student was malleable>. 


Malleus Maleficarum (mal-ee-es_mal-o-fi-kair-om). 
[Latin “Hammer Gf Witches”] Hist. An encyclopedic 
work about demonology and witchcraft, prepared in 
1486 by two Dominican friars (Heinrich Kraemer 
and Johann Sprenger) as part of their efforts to 
eradicate witchcraft in Germany. .@ The Malleus 
Maleficarum was based largely on folk: beliefs, but it 
was relied on as an authoritative source on how to 
detect, extract confessions from, and prosecute 
witches for several centuries after it first appeared. 


Mallory rule. See MCNABB-MALLORY RULE. 


mallum (mal-am), n. [Law Latin] Hist. 1. A superior 
court among the Salian Franks, with criminal juris- 
diction; a hi h court that handles important busi- 
airs 2.4 public national assembly. — Also termed 
mallus, 


mallus. See MALLUM. 
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malo animo (mal-oh an-o-moh), adv. [Latin] With evil 
intent; with malice. 


malo grato (mal-oh gray-toh), adv. [Latin] Unwillingly. 


Maloney Act. A 1938 amendment to the Securities 
Exchange Act of 1934, providing for broker registra- 
tion in over-the-counter markets. 


malpractice (mal-prak-tis). An instance of negligence 
or incompetence on the part of a professional. @ To 
succeed in a malpractice claim, a plaintiff must also 
prove proximate cause and damages. — Also termed 
professional negligence. [Cases: Negligence ¢>321. 
CJ.S. Negligence § 162.) 


legal malpractice. A lawyer's failure to render pro- 
parka services with the skill, prudence, aed 
diligence that an ordinary and reasonable lawyer 
would use under similar ‘circumstances. — Also 
‘termed attorney e. (Cases: Attorney and 
Client € 107. CJ.S. Aiisrssy and Client $§ 254, 


256-257.) 


medical malpractice. A doctor's failure to exercise 
bad degree of care and skill that a physician or 
rgeon of the same medical specialty would use 
er similar circumstances. — Often shortened 
baad mal, [Cases: Health 600-835. C.J.S. Par- 
ent and Child § 328.] 


malpractice insurance. See INSURANCE. 
malsworn, See MALESWORN. 


maltreatment. Bad treatment (esp. improper treat- 
ment by a surgeon) resulting from ignorance, ne- 
glect, or willfulness. See MALPRACTICE. 


malum (mal-am also mayen: n. [Latin] Something 
bad or evil. Pl. mala 


malum in se (mal-em in say or see), n. [Latin “evil in 
itself’) A crime or an act that is inherently immoral, 
such as murder, arson, or rape. — termed 
malum per se. Pl. mala in se. Cf. MALUM PROKIBITUM. — 
malum in se, adj. 
“The basis for the distinction between mala in se and mala 
prohiblia, between what one might call a crime and an 
offence’ or between what one might call a felony and a 
misdemeanour, tf ona could mode those terms so that 


immoral, and an offence at worst a iy) eae ‘of, misbehaviour.” 
Patrick Devin, The Enforcement of Morals 33 (1968). 


BL iewrdsrdpieareghens colored mir dppeigoohrtalealg 
mata prohibita was recognized at least as early as the 
Heath cory tt has been criticized repeatedly. About a 
century and a haf ago the distinction was sald to be one 
‘not ‘founded upon any sound principle’ and which had 
‘tong since been exploded.’ (Quoting Bensley v. Bigno!d, 5 
B. & A. 335, 341, 106 Eng. Rep. 1344, 1216 (1822); other 
citations omitted. } The Supreme Court, however, has shown 
that it Is just as firmly entrenched today as It was In 1495.” 
wea & Ronald N. Boyce, Criminal Law 880 (8d 


malum prohibitum (mal-em proh-hib-i-tom), 2. [Latin 
“prohibited evil") An act that is a crime merely 
because it is prohibited by statute, although the act 
itself is not necessarily immoral. @ Misdemeanors 
such as jaywalking and running a stoplight are mala 
prohibita, as are many regulatory violations. Pl. mala 
prohibita. Cf. MaLuM IN SE. — malum prohibitum, adj. 


$ 
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"Much of the criminal law that is reouray character — 
the part of it that deats with malum prohibitum rather than 
¢ matum In se —- 's based upon the ... principle ... that the 
i choice of the individual must ve way to the convenience 
! a ons) many." Patrick Deviin, Enforcement of Morals 16 
j “As customarily used these phrases are mutually exctusive. 
{ An offense malum ls not a wrong which Is 
! penis: but something which is wrong only In the sense 
i t it is against the law. This is emphasized at times by 
; such phrases as ‘malum prohibitum only’ or ‘but matum 
i prohibitum,’ although It Is understood without 
qualification. A failure to und: this 


ct may be mafum in se although no punishment 
Jaw. if this defect:s corrected by appropriate 
in se does not cease 


legislation, what f SN 
to be so b ibeoe “ey kal Seige ae Bec. 
punishable by .” Ro . Perkins & Ronald N. CO, 
Criminal Law (Bd ed. 1882). 

malum regimen (mal-om rej-e-men). [Law Latin] Scots 


i law. Bad medical treatment. @ A defendant in a 
homicide case may assert as a defense that the 
| 


decedent actually died as a result of bad medical 
treatment, not the defendant's actions. 


‘malus animus (mal-as an-6-mes). [Latin] Scots law. Bad 
; intention. @ This intention, coupled with a prohibit- 
: ed act carrying it out, resulted in a crime. See DOLE; 
: MENS REA. 


i malveilles (mal-vay also mal-vayls), n. [French “misde- 
/ meanors”) Hist. 1. Ill will. 2. Crimes; misdemeanors; 


| malicious acts. 
‘malveis procurors (mal-vay pro-kyoor-erz). [Law 
> French “defective procurers"] Hist. Persons who 


: | pack juries, as by nomination or other practice. 


{malversation (mal-ver-say-shan), n. [French “ill behav- 
| ior”) Official corruption; a misbehavior, esp. by 
| someone exercising an office. [Cases: Officers and 
| Public Employees @>121. C.J.S.: Officers and Public 
; Employees §§ 329-334.) — erse, vb, 


|malware. Slang. Malicious software; computer software 
| designed to be destructive or disruptive, such as 
| computer viruses and worms. 


+ 


man. 1, An adult male. 2: Humankind. — Also termed 
mankind. 8. A human being. 4.:Hist. A vassal; a feudal 
tenant. 7 


imanacle (man-e-kal). A shackle; a handcuff. 


ed care. A system of comprehensive healthcare 
: ee by eS pestle gto 0 Jat wip a 
, preferred-provider organization, or a similar group. 
ECases: Health ¢294; Insurance 1003. C.J.S. i. 
| Surance § 32.) 


management. The people in a company who are 

; responsible for its operation. [Cases: Corporations 
296. C.J.S. Corporations §§ 460, 468-469. 

middle management. People who manage opera- 

tions within a company and execute top manage- 

ment’s directives. 

top management. The highest level of a company’s 

management, at which major policy decisions and 

long-term business plans are made. —- Also termed 

upper management. fag 

management buyout. See suyour. 


manche-present 


management company. See COMPANY. 


Management Directorate. The division of the Depart- 
ment of Homeland Security responsible for handling 
the Department's financial and personnel affairs. 


management fee. See FEE (1). 


manager. 1. A person who administers or supervises 
the affairs of a business, office, or other organization. 


general manager. A manager who has overall con- 
trol of a business, office, or other organization, 
including authority over other managers. @ A gen- 
eral manager is usu. equivalent to a president or. 
chief executive officer of a corporation. 
2. A legislator appointed to a conference committee 
charged with adjusting differences in a bill passed 
by both houses in different versions. — Also termed 
conferee; ma’ of a conference. (Cases: States 634. 
C.J.S. States se 55-58.] 3. Parliamentary law. A mem- 
ber who displays the evidence against another 
member who is charged with misconduct and faces 
possible ase action. (Cases: United States 
@>35.~ CJS. United States §§ 23, 53, 56-57.] 4. A 
representative appointed by the House of Repre- 
sentatives to prosecute an impeachment before the 
Senate. 5. A member of a board of managers; p1- 
RECTOR (2). See BOARD ll iy Se 6. A pane 
uity appointee responsible for carrying on a busi- 
pg ee e benefit ef creditors or ther beneficia- 
ries. 
manager of a conference. See MANAGER (2). 


managing agent. See AGENT (2). 

managing conservator. See CONSERVATOR. 

managing conservatorship. See cusropy (2). 

managium (me-nay-jee-em), n. [Law Latin, fr. Law 
French manage “‘a dwelling"] Hist. A dwelling; a 
mansion house. — Also termed mensa (men-so). 


Manchan-type carried interest. Oil & gas. A transac- 
tion in which the owner of a lease assigns all the 
working interest to someone else — who takes on 
po costs of drilling and development — and 

¢ assignor retains a reversionary interest in part of 
the working interest, which reverts.to the assignor 
once the assignee has recovered the specified costs 
during the payout period. Manahan Ou Co. v. Com- 
missioner, 8 T.C. 1159 (1947). (Cases: Mines and 
Minerals @74. C.J.S. Mines and Minerals § 308.) 

manbote. See BOTE (2). . 

epee i (man-seps), n. (Latin “an agent”] 1. Roman 
law. A purchaser of something at a state auction, esp. 
a right or advantage, as in the right to farm taxes. 

See CONDUCTOR (2). 

“Mancéps. One who at a public ; a 
ste, Qa hoy ane area eee 
co fa tax or custom duties, the lease of 
ublic land Pema or other advantages (a monopo- 
mast." 


organ manceps was a post-station 
olf ; Oletic. of Roman 
E73 (1 Bosger Encyclopedic nary 
2. A person who undertakes to perform a task and 


gives security for the performance. 3. Roman law. A 

state postmaster. 
manche-present (mahnsh-pray-zon). [Law French “a 

present from the donor's own hand"] A bribe. - 


mancipable 


mancipable (man-si-pe-bel), adj. Capable of mancipa- 


tion. 
manci a 
erty by mancipation. 


cipare (man-so-pair-ee), vb. [fr. Latin manus 
“hand” + capere 


person) fictitiously as part of the emancipation pro- 
cess. See MANCIPATION. 

mancipatio (man-sa-pay-shee-oh), n. [Latin] See MANcI- 
PATION. 

mancipation (man-si-pay-shan), n. [fr. Latin mancipatio 
“hanel gras ") 1. House law. A legal formality for 
afmnclin. property by either an actual or a sim- 
ulai 
a sale, © The formality ired the presence of the 
thing being conveyed (res mancipi), and of five adult 
male citizens acting as witnesses. Another person 
(the libripens) held the bronze scales with which the 
purchase price had been weighed out. The buyer 
made an assertion of ownership, struck the scales 
with a piece of bronze or copper, then gave the 
metal ptece to the seller as a symbolic price. In 
Roman‘classical law, either this procedure or cessio in 


jure was necessary to pass | title. This form of 


sale was abolished by Justinian. 2. A similar form 


used for making a will, adoption, emancipation of 


children, etc. — Also termed mencipatio. See RES MAN- 

cipt. Cf. EMANCIPATION. — mancipate, vb, —- mancipa- 

tory (man-si-pa-tohr-ee), adj. 
“Mancipatio is the solemn sale 
presence of five witnesses 


aes et libram. tn the 
out to the vendor 


solemn words, takes 
intone boing S citgerae® Fudoipli Bab ihe 
as s Ru m, 
2 A Te of the History and of Roman 
Private Law 48 (James Crawford Ledite trans., 3d ed. 1907). 
maucipatory will. See witL. 
mancipi res (man-se-p! reez). See RES MANCIPI. - 


mancipium (man-sip-ee-om), n. [Latin “a slave”] Ro- 
man law. 1. A slave, esp. by virtue of being captured 
by an enemy in war. 2. A temporary quasi-servile 
status, necessarily Conurrens in an emancipation, and 
also when a father noxally surrendered a son to 
answer for a delict. See EMANCIPATION; NOXAL ACTION 
QQ). bed 
“But if the patria potestas could be created, It could also be 
terminated, by an artificlal process .... The father could 
not by a simpie act of his own will release the son from his 
control. For purpose he must sell him out of his own 


hands Into that state of lum or qualified slavery of 
ken. Even then the '8 


three times over, that he used right of contro! beyond 


the possibilty of a ravival. This, then, was the form'by which 
the son was liberated from the patria potestas." James 
Hadley, Introduction to Roman Law 126-27 (1881). 


3. MANCIPATION (1). 
M & A. abbr. Mergers and acquisitions. See MERGER. 


mandamus (man-day-mes), 2.. [Latin “we command”] 
A writ issued by a superior court to compel a lower 


it (man-si-pent), n. One who transfers prop- 


“to take”] Roman law. 1. To alienate 
(a thing) through mancipation. 2. To sell (esp. a 


purchase; a formal conveyance in the guise of 


mani puberes) a skilled . 
nd ) certain 
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court or a government officer to perform mandatory 
or purely ministerial duties correctly. — Also termed 
writ g mandamus; mandate; (in BrE) order. (Cases: 
Mandamus @1. C.J.S. Mandamus §§ 2-6.) Pl. man- 
damuses. — mandamus, vb. 


alternative mandamus. A mandamus issued upon 
the first application for relief, commanding the 
defendant either to perform the act demanded or 
to appear before the court at a specified time to 
show cause for not performing it. (Cases: Manda- 
mus € 158. C.J.S. Mandamus § 343.] 


tory mandamus. An absolute and unquali- 

ed command to the defendant to do the act in 

uestion. @ It is issued when the defendant de- 

ults on, or fails to show sufficient cause in answer 

to, an alternative mandamus. [Cases: Mandamus 
179. C.J.S. Mandamus § 376.] |... 


mandans (man-danz), n. [Latin] Roman. law. The prin- 
cipal for whom a mandated person.-undertakes to 
perform a gratuitous service. See MANDATOR. 


mandant (man-dent), n. [French] French € Scots law. 
The principal in a contract of mandate, such as a 
bailor in a bailment. See MANDATOR (2). 


mandatary (man-de-ter-ee), n. 1. A person to whom'a 
mandate is given. See MANDATE (6). 2. An agent, esp. 
one who acts gratuitously but is entitled to be in- 
demnified for expenses incurred in ing out the 
mandate. — Also termed (in Roman law) mandatari- 
us. 3. Civil law. The person who is employed to a 
mandator in a gratuitous agency. — Also termed 
mandatee; mandatarius. See MANDATE (5). — mandatary, 
adj. 
mandate, n. 1. An order from an appellate court 
directing a lower court to take a specified action. — 
Also termed (in BrE) order. See Manpamus. [Cases: 
Appeal and Error @=1186.1; Federal Courts 
9.1. C.J.S. Appeal and Error § 968.] 2. A judicial 
command directed to an officer of the court to 
enforce a court order. 3. In politics, the electorate’s 
overwhelming show of approval for a given political 
platform. 4. Roman & civil law. A written command 
giventby a principal to an agent; specif., a commis- 
ston or contract by which one person (the mandator) 
requests someone (the mandatary) to perform some 
service gratuitously, the commission becoming effec- 
tive when the mandatary agrees. La..Civ. Code art. 
2989. @ In this type of contract, no liability is created 
until the service requested -has begun:-The manda- 
is bound to use reasonable care in performance, 
while the mandator is bound to indemnify against 
loss incurred in performing the service. — Also 
termed mandatum. 5. Louisiana law. A contract by 
which one person, the principal, confers authority 
on another person, the mandatary, to transact one 
or more affairs for the principal. La. Civ. Code arts. 
2989 et seq. © The contract of mandate may be 
either onerous or gratuitous. It is gratuitous if the 
parties do not state otherwise. 6. Hist. Int'l law. An 
authority given by the League of Nations to certain 
overnments to take over the administration and 
evelopment of rile aie territories. Cf. TRUSTEE- 
SHIP (2). — mandate, vd. 


mandatee. See MANDATARY. 


NOR ALOT ATC CE CC Ee 


StS eRe. EY eS Ree Heer ae - 
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lower court must follow the decision that the appel- 
late court has made in the case, unless new evidence 
or an intervening change in the law dictates a differ- 
ent result. (Cases: Appeal and Error €1195(1); Fed- 
eral Courts €-950. C.J.S. Appea! and Error § 975.) 


mandator (man-day-tar or man-day-tar). 1. A person 
who delegates the performance of a mandate to 
another. 2. Civil law. The person who employs an- 
other (called a mandatary or mandatarius) in a gratu- 
itous agency. See MANDATE (5). — Also termed man- 
dant. $. BAILOR (1)... 
mandatory, adj. Of, relating to, or constituting a com- 
mand; required; preemptory. 
“A provision in a statute Is sald to be mandatory when 
disobedience to it, or want of exact compliance it, will 
make the act done under the statute absolutely vold." 
Construction and 


Henry Campbell Black, Handbook on the 
interpretation of the Laws 334 (1886). 


mandatory commitment. See COMMITMENT. 
mandatory injunction. See INJUNCTION. 
mandatory instruction. See JURY INSTRUCTION. 


mandatory joinder. See compulsory joinder under JoIN- 
DER. 


, mandatory penalty. See mandatory sentence under SEN. 
TENCE. 


mandatory power. See POWER (5). 


mandatory presumption. See conclusive presumption un- 
der PRESUMPTION. 


mandatory punishment. See mandatory sentence under 
SENTENCE. 
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mandate rule. The doctrine that, after an appellate 
court has remanded a case to a lower court,- the 


mandatory rule. See RULE (1). 
imandatory sentence. See SENTENCE. 
mandatory statute. See STATUTE. 


datory subject of ining. Labor law. A topic 
that is required by the National’ Labor Relations Act 
to be discussed in good faith by the parties during 
labor negotiations; an essential employment matter, 
including wages,“hours, and other terms and condi- 
tions of employment, about which management and 
the union are required to negotiate in good faith, 
and that can lawfully form the basis of a collective- 
bargaining impasse. 29 USCA § 158(d). — Often 
shortened to mandatory subject. Cf. PERMISSIVE SUBJECT 
OF BARGAINING. [Cases: Labor Relations 178. C.J.S. 
Labor Relations § 155.] 


datory trust. See TRUST. 


datory waiver. The mandatory transfer, without 
judicial discretion, of a case from juvenile court to 
criminal court once the prosecutor has charged a 
juvenile with one of certain statutorily enumerated 
Serious crimes, See TRANSFER STATUTE. Cf. STATUTORY 
EXCLUSION. 


datum (man-day-tam). Roman €& civil law. A bail- 
ment in which the bailee will, without recompense, 
perform some service relating to the 3 MANDATE 
(5). @ This type of bailment is for the sole benefit of 
the bailor. 


manifestation theory 


mandavi ballivo (man-day-vi ba-lt-voh). [Law Latin “I 
have commanded the bailiff} Hist. A sheriffs return 
stating that the sheriff ordered a bailiff to execute a 
writ. 


man-endangering state of mind. See pERSON-ENDANGER- 
ING STATE OF MIND. 


manerium -(ma-neer-ee-em), n. [Law Latin, fr. Latin 
manere “to remain") Hist. A manor. 


“The term manerium seems to have come in with the 
Conqueror, though other derivatives from the Latin verb 
manere, (n particular mansa, mansio, mansiuncula had been 
freely employed by the scribes of the land-books. But these 
had as a rule been used as representatives of the English 
hide, and just for this reason they Were incapable of ex- 
preceng the notion that the Normans desired to express by 
@ word manerium. tn its origin that word Is but one more 
name for a house. Throughout the Exeter the 
word mansio ts used Instead of the manerium of the Exche- 
Pasi record, and even In the Exchequer record we may find 
ese two terms used interchangeably ...." Frederic 
Maitland, Domesday Book end Beyond 108-09 (1921). 


mangonare (mang-go-nair-ee), vb. [fr. Latin mango “‘a 
dealer’’] To buy in a market; to deal. 


manhood. I. A male person's majority. 2. Hist. A 
ceremony of a vassal paying homage to the vassal’s 
lord. — Also termed jum. 


“Besides an oath of fealty, or profession of falth to the tord, 
which was the parent of our oath of allagiance, the vassal or 
tenant upon investiture did usually homage to his tord; 
openty and humbly kneeling, being ungirt, uncovered, and 
holding up his hands both together between those of the 
ford, who sata hefore him; and there professing that ‘he did 
become his man, from that day forth, of life and limb and 
earthly honour.’ and then he received a kiss from his lord. 
Which ceremony was denominated homagium, or man- 
hood, by the feudists.” 2 William Blackstone, 
on the Laws of England 3 (1766). 


_mania a potu. See DELIRIUM TREMENS. 


mania transitoria. Hist. Insanity of brief duration, 
experienced while committing a criminal act. @ In a 
memorandum opinion, the Supreme Court used the 
term to mean emotional insanity. See Mutual Life Ins. 
Co. v. Terry, 82 U.S. 580, 583-84 (1872). But other 
courts haye applied the literal meaning (temporary 
insanity).*See, e.g., Rush v. Megee, 36 Ind. 69 (1871). 
Cf. emotional insanity, temporary insanity under INSANI- 
TY. 


manifest, x. A document listing the cargo or passen- 
gers carried on a ship, airplane, or other vehicle. 


manifestation of intention. Wills & estates. The exter- 
nal expression of the testator’s intention,.as distin- 
guished from an undisclosed intention. — Also 
termed manifestation of intent. 


manifestation theory. Insurance. The doctrine that 
coverage for an injury or disease falls to the policy in 
effect when the symptoms of the covered injury or 
disease first appear. Cf. EXPOSURE THEORY; ACTUAL-IN- 
JURY TRIGGER; TRIPLE TRIGGER. [Cases: Insurance 
2265. C.J.S. Insurance §§ 429-430.] 


“Some Injuries do not manifest themselves until a period of 
time has elapsed between the occurrence of the event that 
ponce the harm and the time when It becomes apparent. 

articularly when these claims result from what often were 
not recognized as erous products or chemicals when 
the exposure occurred, such as asbestos or dioxin, the 
consequences are referred to as ‘delayed manifestation’ 
Injuries .... (Under the NG chores theory ... atte 
courts have coverage is provided by the 
insurance poticy In place at the time the Injury becomes 


manifest constitutional error 


; Law: A Guide to Funda- 
Pp rege Doctrines, and Commercial Prac- 
tices § 5.10(d)(3), at (1888). 


manifest constitutional error. See ERROR (2). 


manifest doctrine. The principle that an 
arbitration award will be vacated if the arbitrator 
knows the applicable law and deliberately chooses to 
disregard it, but will not be vacated for a mere error 
or misunderstanding of the law. [Cases: Arbitration 
63.1.) 


manifest error. See ERROR (2). 


manifest-error-or-clearly-wrong rule. In some juris- 
dictions, the doctrine that an appellate court cannot 
set aside a trial court’s finding of fact unless a review 
of the entire record reveals that the finding has no 
reasonable basis. (Cases: Appeal and Error €=999(1), 
1008.1(5, 7). C.J.S. Appeal and Error §§ 784, 805, 
810.} 2 


baad {ely pe fA tl gl Sie ela apd 
& Alan |. Widiss, insurance 


manifest injustice. An error in the trial court that is 
direct, obvious, and observable, such as a defen- 
dant’s guilty plea that is involuntary or that is based 
on a plea agreement that the Leap ry rescinds. 
[Cases: Criminal Law ¢=273.1(2), 274(3.1). C.J.S. 
Criminal Law §§ 365-374.) 


manifest intent. See INTENT (1). 
manifest law. See LEX MANIFESTA. 
manifest necessity. See NECESSITY. 


manifesto, A written statement publicly declaring the 
issuer's principles, policies, or intentions; esp. a for- 
mal document explaining why a state or nation 
declared war or took some other significant interna- 
tional action. 


manifest thief. See FUR MANiFESTUS. 


manifest weight of the evidence. A deferential stan- 
dard of review under which a verdict will be re- 
versed or disregarded only if another outcome is 
obviously correct and the verdict is clearly unsup- 
ported by the evidence. Cf. weIGHT OF THE EVIDENCE. 
[{Cases: peal and Error © 1003(7), 1012.1(5); 
Criminal Law €°1159.2(2).] 


manipulation. Securities. The illegal practice of raising 
or lowering a security's price by creating the appear- 
ance of active trading. ® Manipulation is prohibited 
by § 10(b) of the Securities Exchange Act of 1934. 
15 USCA § 78j(b). — Also termed market manipu- 
lation; stock tpulation.- : Securities Regula- 
tion $60.25. 


J.S. Securities Regulation §§ 214, 
226-227,] 
mankind. See MAN (2). 


Mann Act. A federal law, enacted originally in 1948, 
that criminalizes the transportation of any person in 
interstate or foreign commerce for prostitution or 
similar sexual activities. 18 USCA § 2421. — Also 
termed White Slave Traffic Act. (Cases: Prostitution 
1. CJS. Prostitution and Related Offenses §§ 2-4, 
8-13, 17, 21-24.] 


manner and form. See MODO ET FORMA. 
mannire (mo-nt-ree), vb. [Law Latin] Hist. To summon 
(an adverse party) to court; to prosecute (a case). 
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mannopus (man-oh-pas). [fr. Latin manus “hand” + 
opus “work") Hist. 1. Manual labor. 2. A day's work. 
§. MAINOUR. 


manor. 1. A feudal estate, usu. granted by the king to 
a lord or other high person and cultivated as a unit. 
@ In more ancient times, the lord’s manor included a 
village community, usu. composed of serfs. 


“[T]o ask for a definition of a manor fs to ask for what can 


not be given. We may however draw a picture of a typical i 
manor, and, this done, we may discuss the deviations from | 


this type .... le mai jard the typical manor (1) as 

Dang cust dis Cun ef DUDIS tow, of peice an Goce leer 

Sunk inthe munegement of proneay, (0) ce bel 'S 
manageme! 5 as a 

important Is nection between 

....” 1 Frederick Pollock & Frederic W. Mattiend, 

osny. a Law Before the Time of Edward | §96-97 


“The term [i 
estates 
tions, 


ee thirteenth and 

fourteenth centuries, a manor also implied a right of Jurisdic- 
a court baron, attended both 

. Inthe centu- 


lurts, survivi 
being copyhoid conveyancing.” David M. Walker, The Ox- 
ford Gompanton to Law 803 (1980). * 
“reputed manor. A manor in which the demesne 
lands and services become absolutely separated. © 
The manor is no oneer a manor in actuality, only 
in reputation. — Also termed seigniory in gross. 


2. A jurisdictional right over tenants of an estate, 
usu. exercised through a court baron. See court 
BARON. 3. Hist. In the United States, a tract of land 
occupied by tenants who pay rent to a proprietor. 4. 
A mansion on an estate. 


manorial extent. Hist. A survey of a manor by a jury 
of tenants, giving the numbers and names of ten- 
ants, the size of their holdings, the kind of tenure, 
and the kind and amount of the tenants’ services. 


magorial m bargss The medieval system of land owner- 
ship in which serfs and some freemen cultivated the 
soil of a manor in return for a lord’s protection. See 
MANOR (1). : 


manse (mans), n. [Law Latin] Hist. 1. A:portion of land 
large enough to maintain one family; a sufficient 
amount of land to be worked by a yoke of oxen for a 
beh 2. A house without land; messudce. 3. In Scot- 
d, a minister's dwelling. — Also termed mansus. 


manser (man-ser), n. (Law Latin] Hist. A bastard. 


Mansfield rule. The doctrine that a juror’s testimony 
or affidavit about juror misconduct may not be used 
to challenge the verdict. @ The Mansfield rule is 
intended to ensure that jurors are heard through 
their verdict, not through their postverdict testimo- 
ny. In practice, the rule lessens the possibility that 
losing parties will seek to penetrate the secrets of the 
ju m. The rule was first announced in Vaise v. 
Delaval, 99 Eng. Rep. 944 (K.B. 1785), in an opinion 
by William Murray, first Earl of Mansfield, the Lord 
Chief Justice of the Court of King’s Bench. [Cases: 
Criminal Law €=957; Federal Civil Procedure 


983 


©2371, Trial ©9344. CJS. Criminal Law 


§§ 1415-1418; Trial §§ 921-926.] 


“mansio (man-shee-oh), n. [Law Latin] Hist. 1. An inn. 
2. A house. 


:mansion house. 1. Hist. The residence of the lord of a 
manor. 2. DWELLING HOUSE. 


:mansion-house rule. The doctrine thai a tract of land 

lying in two counties will be assessed, for property- 
- tax purposes, in the county in which the house is 
- located. [Cases: Taxation @°98. C.J.S. Taxation 
. $§ 153-157, 160, 283.) 


‘manslaughter, n. The unlawful killing of a human 
i being without malice aforethought. — Also termed 
} (in some jurisdictions) culpable homicide. Cf. MuRDER. 
- i [Cases: Homicide 654.] — manslaughter, vb. 


first-degree manslaughter. See voluntary manslaugh- 
ter. 


intentional manslaughter. See voluntary mansluugh- 
ler. 


involuntary manslaughter. Homicide in which 
there is no intention to kill or do grievous bodily 
harm, but that is committed with criminal negli- 
gence or during the commission of a crime not 
included within the felony-murder rule. — Also 
termed negligent manslaughter; second-degree man- 
slaughter, manslaughter in the second degree. Cf. accl- 
DENTAL KILLING. [Cases: Homicide €-659.] 
“Involuntary manslaughter is a ‘catch-all’ concept. It In- 
cludes all manslaughter not characterized as vo! Py 
om eo & Ronald N. Boyce, Criminal Law 104 


: from the withholding 
' ment of a child, some jurists say that it can be due to any 
i unlawful and my jer action causing death." Alan R. 
White, Grounds of Liability 61-62 (1985). 
miui.slaughter in ‘the first degree. See voluntary man- 
slaughter. i 
manslaughter in the second degree: See involuntary 
manslaughter. 
misdemeanor manslaughter. Unintentional homi- 
cide that occurs during the commission of a misde- 
meanor (such as a traffic violation). 


negligent manslaughter. See involuntary manslaugh- 
ler, 


second-degree manslaughter. See involuntary man- 
slaughter. 


voluntary survey poe An act of murder reduced 
to manslaughter use of extenuating circum- 
stances such as adequate provocation (arousing the 
“heat of passion”) or diminished capacity. — Also 
termed tmfentional poapeingy a first-degree _man- 
. Slaughier; manslaughter in first: degree. (Cases: 
, Homicide 658] 


aanstealing, See KIDNAPPING. 


manucaptio 


mansuetae naturae (man-swee-tee na-tyoor-ee). [Latin 
“of a tamable nature”) Civil law. 1. adj. (Of animals) 
tame or tamable. (Cases: Animals 1. C.J.S. Animals 
§§ 2-8.) 2. 2. Tame animals; animals accustomed to 
come to the hand. (Cases: Animals 2; C.J.S. Ani- 
mals §§ 4-9.) 


mansuetus (man-swee-tas), adj. (Latin] Roman law. 
Tame; tamed. 


mansus. See MANSE. 


manticulate (man-tik-ya-layt), vb. To pick pockets. — 
manticulation, n. 


mantle child. See CHILD. 
mantrap. See TRAP. 


manual, adj. Used or performed by hand <manual 
labor>. ; 


manual delivery. Delivery of personal property by 
actual and corporeal change in possession. 


Manual for Courts-Martial. A manual that imple- 
ments the Uniform Code of Military Justice. @ It was 
adopted in 1969 by presidential executive order. 
(Cases: Military Justice €°507. C.J.S. Military Justice 
§§ 6, 66.) 


manual gift. See cirr. 


manu-aliena (man-yoo ay-lee-ee-no or al-ee-). [Latin] 
Scots law. By the hand of another. @ The phrase was 
contained in a notary's docket and was attached to 
the end of an instrument of seisin, as a means for 
the notary to indicate that the instrument was writ- 
ten by another person. See DOCKET (6). 


manualis obedientia (man-yco-ay-lis 9-bee-dee-en- 
shee-o). [Latin “obedience by (taking or kissing) 
hand") Sworn obedience upon an oath. 


manual labor. Work performed chiefly through mus- 
cular exertion, with or without tools or machinery. 


Manual of Classification. Patents. The U.S. Patent and 
Trademafk Office's official looseleaf publication de- 
scribing the patent classification system and giving 
brief explanations of each class and subclass within 
the system. : 


Manual of Patent Examining Procedure. The book of 
substantive law (judicial and administrative-law prec- 
edents} and procedural rules for patent examiners at 
the U.S. Patent and Trademark Office. — Abbr. 
MPEP. 


Manual of the Judge Advocate General. The Secre- 
tary of the Navy's directive on military justice, with 
minor variations between rules applicable to the 
Navy and those applicable to the Marine Corps. — 
Also termed JAG Manual. (Cases: Military Justice 
510. CJ.S. Military Justice § 6.] 

manual-rating insurance. See NSURANCE. 

manu brevi (man-yoo bree-vi). See BREVI MANU. 

manucaptio (man-yo-kap-shee-oh), n. [Law Latin] Hist. 
1. Surety; security; bail. 2. A writ allowing a person 
to be admitted to bail, when the person had been 


arrested for a felony but could not be admitted to 
bail by the sheriff. See MaINpRIsE. 


manucaption 


manucaption (man-yoo-kap-shen), n. Hist. 1. MAIN- 
pRIsE. 2. A writ ordering someone to produce an 
alleged felon in court. 


manucaptor. See MAINPERNOR (2). 


manufacture, 2. Patents. A thing that is made or built 
by a human being, as distinguished from something 
that is a product of nature; esp. any material form 
produced by a machine from an unshaped composi- 
tion of matter. © Manufactures are one of the statu- 
tory categories of inventions that can be patented. 
Examples of manufactures are chairs and tires. — 
Also termed article of manufacture. Cf. MACHINE; PRO- 
cess (3). (Cases: Patents €°13. C.J.S. Patents § 21.] 
“A mangacture must have a definable structure that is 
claimed as its patentable characteristic. Manufactures aro, 
after all, a category of product patents, and therefore m 
be ‘things,’ pposed to ways or means. [n sum , a 
entable manufacture Is any 
inventive characteristics.” Arthur R. Miller & Michaal H. 
Intellectual Property in a Nutshell 30 (2d ed. 1890). 
manufactured diversity. See DIVERSITY OF CITIZENSHIP. 
manufactured home. See HOME. 


manufacturer. A person or entity Pg in produc- 
ing or assembling new products. @ A federal Jaw has 

- broadened the definition to include those who act 
for (or are controlled by) any such person or entity 
in the distribution of new products, as well as those 
who paper new products for resale. 42 USCA 
§ 4902(6). 


manufacturer’s liability. See PRODUCTS LIABILITY. 
manufacturer’s lien. See LIEN. 


manufacturing clause. Hist. 1. A component of the 
Copyright Act of 1976 prohibiting imports of more 
than 2,000 copies of a nondramatic English-lan- 
guage literary work by an American author, unless 
the material was manufactured in Canada or the 
U.S. ® The manufacturing clause expired in 1986. 2. 
A component of the Copyright Act of 1909 limitin 
copyright protection for English-language books an 
periodicals to those printed in the U.S. 


manufacturing cost. See cost (). 
manufacturing defect. See DEFECT. 


manu forti (man-yoo for-tt). [Latin] With strong hand. 
@ This term was. in old writs of trespass to 
allege forcible entry, as in manu forti et cum multitu- 
dine a (‘with strong hand and multitude of 
people”). 


manu longa (man-yoo long-go ). See LONGA MANU. 


manu militari (man-yoo mil-s-tair-1). [Latin] Hist. By 
military force. 


manumission (man-ya-mish-en), n. [Latin manumissto 
“I send out of hand”) Roman law. The 
freedom to a slave. @ In the Republic and early 
Empire, there were three usual methods, all of 
which made the freed slave a citizen. These were (1) 
manumission vindicta (by the rod), a fictitious lawsuit 
in which a liberator touched the slave with a wand 
or rod in the presence of the praetor and alleged 
that he was free; (2) manumission censu, by which the 
slave's name was enrolled in the census as a citizen; 
and (3) manumission testamento, by will. Under Justini- 
an, a grant of freedom in any form (except in fraud 


granting of | 
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of creditors) made the slave free and a citizen. — 
Also termed manumissio. (Cases: Slaves €>22.] 
src aeercon 8 a Taig OF tee Daly The eee: (pace) 
therefore stands to his freedman in a relation jogoua to 
the relation between father and son. The patron, as such, Is 
entitied, as ist his libertus, to a father’s rights of suc- 
. He has the right of moderate 


ty." Rudotph Sohm, The Institutes: A Te 

and System of Roman Private Law 170 (James Crawtord 

Ledile trans., 3d ed. 1807). 
manumission censu. The freeing of a slave by hav- 
ing the censor. enter the slave'’stname on the 
census roll, the slave professing to be a freeman in 
the presence of the master. © Once the censor 
entered the slave's name on the census roll, the 
slave became a freeman and a citizen — by a 
simple stroke of the pen. — Also termed manumis- 
sio censu. 
manumission sacrorum causa. The freeing of a 
slave by the master's solemnly declaring that the 
slave was to be free while holding a limb of the 
slave and promising to pay a sum of money if the 
freedman later departs from the sacra (family 
rites). @ ‘The master then turned around and re- 
leased the slave, who became free but was bound 
to perform the family rites. — Also termed manu- 
missio sacrorum causa. 


manumission testamento. The freeing of a slave by 
will in either of two ways: (1) the master's granting 
the slave freedom outright in the will, or (2) the 
master’s imposing on an heir the obligation of 
freeing the slave, in which case the slave became 
the freedman of the heir. — Also termed manumis- 
sio testamento. 
manumission vindicta. The ceremonial freeing of a 
slave whereby a third party, in the presence of the 
praetor, placed a rod (vindicta) on the slave while 
;flaiming that the slave was a freedman, whereup- 
“‘on the master admitted the slave’s freedom and 
the praetor then declared the slave ‘to be free. © 
This ceremony was actually a fictitious action at 
law. — Also termed manumissio vindicta: 


manumit (man-ya-mit), vb. To free (a slave). — man- 
umitter, 2. : 

manung (man-ang). Hist. An official’s jurisdictional 
district. — Also spelled monung. 

manuopus (man-yoo-oh-pas). See MAINOUR. 

manupes ren ye peer). n. [Law Latin) Hist. A full 
12-inch foot as a legal measure. 

manupretium (man-yo-pree-shee-am), n. [Latin] Roman 
law. Wages for performed labor or services. 

manu propria (man-yoo proh-pree-s). [Latin] Hist. By 
one’s own hand. 

manurable (me-n[y]oor-a-bal), adj. [Law French fr. 


Old French main “hand”] Hist. (Of a thing) capable 
of being held in hand; capable of being touched. 
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manure (me-nyoor), vb. [Law French fr. Old French 
main “hand"] Hist. To use (something) manually; to 
perform manual labor on (something). 


manus (may-nas), n. [Latin “hand”] 1. Roman law. The 
power exercised by the head of a family over all its 
members and slaves; esp. a husband's power over his 
wife; marital subordination, which accompanied 
most marriages in early Rome. 2. Hist. A compurga- 
tor, or the oath taken. @ This usage of manus may 

stem from the affiant's placing a hand on the Bible 
while taking the oath. See CoMPURGATOR. 


manuscript. An unpublished writing; an author's 
typescript or written work product that is proposed 


‘or publication. 
manuscript policy. See INSURANCE POLICY. 


manus mortua (may-nes mor-choo-9). (Latin “dead 
hand”) See MoRTMAIN. 


manutenentia (man-ya-te-nen-shee-a), n. [Law Latin] 
Hist. The old writ of maintenance. See MAINTENANCE. 


manworth. Hist. The value of a person’s life. 


Mapp hearing. Criminal procedure. A hearing held to 
determine whether evidence implicating the accused 
was obtained as the result of an illegal search and 
seizure, and should therefore be suppressed. Mapp 
v. Ohio, 367 U.S. 643, 81 S.Ct. 1684 (1961). (Cases: 
Criminal Law 394.6. C.J.S. Criminal Law § 794.] 


2 maquiladora (mah-kee-la-dohr-a), n. (fr. Spanish ma- 
lar “gristmill"] A Mexican corporation, esp. one 
that holds a permit to operate under a special cus- 
toms regime that temporarily allows the corporation 
to import duty-free into Mexico various raw materi- 
als, equipment, machinery, replacement parts, ‘and 
other items needed for the assembly or manufacture 
of finished goods for export. — Often shortened to 
maquila. ° : 
mara (mair-a), n. [Law Latin] Hist. A lake; a pool; a 
body of water that cannot be drained. 


i 

| 

I . 

| MARAD. abbr. MARITIME ADMINISTRATION. 
a 


maraud (me-rawd), ub. To rove about to pillage or 
plunder; to loot. — marauder, n. 


marcatus (mahr-kay-tas), n. (Law Latin] Hist. The 
yearly rent of a tract of land. 


march. Hist. A boundary between countries or territo- 
ries, esp. the border between England and Wales or 
between England and Scotland. 


Marchers. Hist. Lords who lived on the borders of 
Scotland and Wales, and operated, with the permis- 
sion of the English sovereigns, under their own 
pinate laws. © The laws were eventually abolished 

y the statute 27 Hen. 8, ch. 26. — Also termed 
Lords Marchers. 


“Thus the Lords Marchers were practically independent 
potentates of a kind a unusual in England. From this two 


piace although they held of the King, thet alloglanoe sat 20 
A C) ce sat SO 
ghtly kip bi ft was n : In 1354 


of in whose han 
same .'" 1 Willlam Holdsworth, A History of 
English Law 121 (7th ed. 1956). 


mare 


marchet. (mahr-chet). Hist. A fee paid by a feudal 
tenant to the lord so that the tenant's daughter 
could marry someone outside the lord's jurisdiction 
or so that the lord would waive the droit du seign- 
eur. — Also termed marcheta; marchetum; merchet; 
mercheta; merchetum; maiden rent. See DROIT DU SEIGN- 


one which gave bly Benetrgh to the tales of a lus primae 
which this duty Is usuafly mentioned 
of the reasons which underlle it. The 


very base, and sometimes It is described 

words which a free man’s loathing for servility: — 
‘he must buy, he must make ransom for, his 

biood.'” 1 Frederick Pollock & Frederic W. Maitland, The 
Se ian Cree ne Time of Edward | 372 (2d 
ed. 1898). 


march-in rights. Patents. The government's right to 
step in and grant a new license or revoke an existing 
license if the owner of a federally funded invention 
(or the owner’s licensee) has not adequately devel- 
oped or applied the invention within a reasonable 
time. 35 USCA § 203. [Cases: Patents 221]. C.J.S. 
Patents §§ 393, 397~399.] 


marchioness (mahr-sha-nis or mahr-sha-nes), n. [fr. 
Law Latin marchionissa, the feminine counterpart to 
marchio “marquess”} A female dignity, equivalent to a 
marquis, conferred by creation or by marriage with 
a marquis. See MARQUIS. 


Marcus model. Labor law. A method for determining 
whether a union member's state-law claim against 
the employer is preempted by federal law, by focus- 
ing on whether the state-law claim can be main- 
tained independently of an interpretation of the 
collective-bargaining agreement. @ In Lingle v. Norge 
Div. of Magic Chef, Inc., 486 U.S. 399, 108 S.Ct. 1877 
(1988), the Supreme Court held that a union mem- 
ber's state-law retaliatory-discharge claim was not 

reempted by the Labor-Management Relations Act 
use the claim could be resolved without inter- 
pene the collective-bargaining agreement. There 
are at least two models for applying the Lingle test: 
the White model, which focuses on whether the 
claim is negotiable or nonnegotiable (that js, whether 
state law allows the claim to be waived by a private 
contract), and the Marcus model, which focuses on 
the independence of the claim in relation to the 
collective-bargaining agreement. Under the Marcus 
model, if the claim can be maintained separately 
from an interpretation of the collective-bargaining 
agreement, it is not preempted regardless of wheth- 
er the claim is generally waivable in contract. The 
Marcus model is named for the author of the law- 
review note in which it was proposed. Stephanie R. 
Marcus, Note, The Need for a New Approach to Federal 
Preemption of Union Members’ State Law Claims, 99 
Yale L.J. 209 (1989). See LincLe ‘rest. Cf. wHire Mop- 
EL. 


mare (mair-ee or mahr-ee), n. Hist. [Latin] The sea. 
See sea. 


marescallus 


mare clausum (mair-ee or mabr-ee klaw-zom). [Lat- 
in “closed sea] A sea or other body of navigable 
water that is under the jurisdiction of a particular 
nation and is closed to other nations. 


mare liberum (mair-ee or mahr-ee lib-ar-am or h- 
ber-am). (Latin “free sea] 1. A sea or other body 
of navigable water that is open to all nations. 2. 
FREEDOM OF THE SEAS. 


marescallus (mar-o-skal-as), x. [Law Latin] 1. A mar- 
shal; a high royal officer. — Also termed mareschal. 2. 
A master of the stables. 3. A military officer, similar 
to a constable, who acted as quartermaster. 4. An 
officer of the Court of Exchequer. 5. A state officer. 
6. An officer of a manor. 


marettum (me-ret-am), n. [fr. Latin mare “the sea” + 


tegere “to cover"] Hist. Marshy ground flooded by 
the sea. - 


margin, n. 1. A-boundary or edge. 2. A measure or 
degree of difference. 3. prorrr MARGIN. 4. The differ- 
ence between a loan’s face value and the market 
value of the collateral that secures the loan. 5. Cash 
or collateral required to be paid to a securities 
broker by an investor to protect the broker against 
" losses from securities bought on credit. (Cases: Secu- 
rities Regulation €45.10, 45.11. C_J.S. Securities Reg- 
ulation § 117.] 6. The amount of an investor's equity 
in securities bought on credit through the broker. — 
margin, vb. — marginal, margined, adj. 
good-faith margin. The amount of margin that a 
creditor exercising good judgment would custom- 
arily require for a specified security position. ® 
This amount is established without regard to the 
customer's other assets or securities positions held 
with respect to unrelated transactions. 


marginable security. See security. 
margin account. See ACCOUNT. 
marginal cost. See cost (1). 


inal note. A brief notation, in the nature of a 
subheading, placed in the margin of a printed stat- 
ute to give a brief indication of the matters dealt 
with in the section or subsection beside which it 
appears. @ For ease of reference, marginal notes are 
usu. in distinctive,print. Many jurisdictions hold that 
notes of this kind:cannot be used as the basis for an 


argument about ‘the interpretation of a statute. — © 


Also termed sideriote. [Cases: Statutes €°211,] 
marginal revenue. See REVENUE. 
marginal tax rate. See TAX RATE. 
margin call. See CALL (2). 


margin deficiency. Securities. The extent to which the 
amount of the required margin exceeds the equity in 
a margin account. [Cases: Securities Regulation 
45.11.) 


margined security. See sEcuRITY. 


margin list. A Federal Reserve Board list limiting the 
loan value of a particular bank's stock to a certain 
ercentage (e.g., 50%) of its market value. © When a 
ank is not on the list, no limit is placed on the Joan 
value of stock used as collateral. 
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margin requirement. Securities. The percentage of the 
sates rice that a buyer must deposit with a 
roker to buy a security on margin. ® This percent- 
age of the purchase price is set and adjusted by the 
Federal Reserve Board. (Cases: Securities Regulation 
45.11.) 


“Margin requirements are the statutory and administrative 
restrictions placed 


pui the 
purchase of such securities, the term ‘margin’ referring to 
the percentage of the value that must be paid in cash by 
the purchaser. Such requirements have been Implemented 
for the purposes of preventing the excessive use of credit 
for the purchase or carrying of securities, and of reducing 
the aggregate amount of the national credit resources, 
which are directed by speculation into the stock market, 


and of achieving a more balanced use of such resources.” 
fees Jur. 2d Securities Regulation — Federal § 481 


initial margin requirement. The minimum percent- 
age of the purchase price that a buyer must depos- 
it with a broker. @ The Federal. Reserve Board 
establishes minimum margin requirements to pre- 
vent excessive speculation and price volatility. 
[Cases: Securities Regulation €=45.11.] 


mainienance margin requirement. The minimum 
equity that a buyer must keep in a margin ac- 
count, expressed as a percentage of the account 
value. (Cases: Securities Regulation €=45.11.] 


margin stock. See marginable security under security. 


margin transaction. A securities or commodities trans- 
action made through a broker on a margin ac- 
count. — Also termed buying on margin. See MARGIN 
(6). (Cases: Securities Regulation €@45.11.] 


mariage de convenance. See marriage of convenience 
under MARRIAGE (1). 


marinarius (mar-a-nair-ee-as), n. [Law Latin] Hist. A 
seaman; a mariner. @ Marinarius capitaneus (kap-- 
tay-nee-as) was the admiral or warden of the ports. 

marine, adj. 1. Of or relating to the sea <marine 
life>, 2. Of or relating to sea navigation or com- 
merce <marine insurance> <marine interest>. 


marine belt. See territorial waters under WATER. 
marine carrier. See CARRIER. or 
marine contract. See maritime contract undep- CONTRACT. 


Marine Court in the City of New York. The New 
York City court, originally created to: resolve sea- 
men’s disputes, that was the predecessor of the City 
Court of New York. 


marine insurance. See !NSURANCE. 

marine interest. Sce MARITIME INTEREST. 
marine league. See LEAGUE. 

marine loan. See maritime loan under LOAN. 
marine peril. See PERIL OF THE SEA. 


marine protest. A writing attested by a justice of the 
peace, a notary public, or a consul, made or verified 
by the master of a vessel, stating that the vessel has 
suffered a severe voyage and that the master has 
engaged in neither misconduct nor negligence. See 
PROTEST. 
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mariner. A person employed on a vessel in sea naviga- 
tion; seaman. [Cases: Seamen 2. C.].S. Seamen 
§§ 2-3, 155.) 


marine-rescue doctrine. The rule that when a person 
on a ship goes overboard, the ship must use all 
reasonable means to retrieve the person from the 
water if the person can be seen, and, if the person 
cannot be seen, must search for the person as lon 
as it is reasonably possible that the seas is still 
alive. [Cases: Seamen €29(1). C.J.S. Seamen §§ 33, 
148-149, 151-152, 154-163, 167.] 


marine risk. See PERIL OF THE SEA. 
mariner’s will. See soldier's will under wit. 


marine rule. The doctrine that ‘if the cost of restoring 
damaged property would exceed one-half the value 
of the property before the damage, then the proper- 
ty is deemed to be totally destroyed. ¢ The marine 
rule developed in the context of applying marine 
insurance to damaged ships, but it has also been 
applied to other property, including buildings. 


mariner’s hypothec. See HYPOTHEC. 
marine service. See MARITIME SERVICE. 
maritage (ma-ri-tij), n. See powry. 


maritagium (mar-a-tay-jee-em), n. [Law Latin] Hist. 1. 
A lord's right to arrange a marriage for his infant 
ward; specif., the power of a feudal lord to give his 
infant ward or a vassal's heiress, minor heir, or 
-widow in marriage, or to extract a fine from a vassal 
upon the vassal’s marriage. 2. Hist. The income 
derived from fines paid by vassals for the lord’s 
permission to marry. 3. power. 4. A marriage sift; 
powry. See vos. —- Also termed (in sense 4) marilage. 

“{W]hile to the common lawyer dos meant dower, In other 


systems it meant ; @ gift to the wife, or to husband 
and wife, ‘by the bride's parents or other relatives. In Eng- 


land this was called the ‘marti Ht’ or lum. -Mar- 
riag were commonly made either to establish a cadet 
branch of a family or to assist a was not an 


hter 
heiress to make a good match.” J.H. Baker, An Introduction 
to English Legal History 310 (3d ed. 1990). 
maritagium habere (mar-o-tay-jee-am ha-beer-ee). 
[Law Latin] To have the right of arranging a wom- 
an’s marriage. @ This was a privi'ece granted by the 
Crown to favored subjects. See MARITAGIUM. 


marital, adj. Of or relating to the marriage relation- 
ship <marital property>. (Cases: Divorce €>248; 
Husband and ife @ 1-354. CJ.S. Divorce 
§§ 508-511, 580-582; Estates § 19.) 


marital agreement. An agreement between spouses or 
two people engaged to be married concerning the 
division and ownership of marital property during 
marriage or upon dissolution by death or divorce; 
esp. a premarital contract or separation agreement 
primarily concerned with dividing marital property 
in the event of divorce. — Also termed marriage 
selllement. property setllement. See PRENUFTIAL AGREE- 
MENT; POSTNUPTIAL AGREEMENT. [Cases: Husband and 
Wife S29, 277.] 


marital-communications privilege. See marital privi- 


lege (1) under PRIVILEGE (8). 


marital deduction. See DEDUCTION. 


imarital-deduction trust. See Trust. 


maritime 


marital dissolution. See DIVORCE. 


marital domicile. See matrimonial domicile under Dot. 
CILE. 


marital estate. See marital property under property. 
marital home. Sce FaMtLy HOME. 


marital isamunity. See husband—wife immunity under 1M- 
MUNITY (2). 


marital life-estate trust. See bypass trust under 1RusT. 


marital misconduct. Any of the various statutory 
grounds for a fault divorce, such as adultery or 
cruelty. See fault divorce under Divorce. 


marital portion. 1. Civil law. The portion of a de- 
ceased spouse’s estate to which the surviving spouse 
is entitled. 2. Louisiana law. The portion of a de- 
ceased spouse's estate to which the surviving spouse 
is entitled if the spouse died “rich in comparison 
with the surviving spouse.” La. Civ. Code art. 2432. 
[Cases: Descent and Distribution @=52(1). C.J.S. De- 
scent and Distribution §§ 60-62, 64.] 

marita!-privacy doctrine. A principle that limits gov- 
ernmental intrusion into private family matters, 
such as those involving sexual relations between 
married persons. @ The marital-privacy doctrine was 
first recognized in Griswold v. Connecticz:t, 381 U.S. 
479, 85 S.Ct. 1678 (1965). The doctrine formerly 
deterred state intervention into matters involving 
domestic violence. Today, with the trend toward in- 
dividual privacy rights, the doctrine does not dis- 
courage governmental protection from domestic vio- 
lence. — Also termed doctrine of marital privacy. 


marital privilege. See priviLEGE (3). 
marital property. See PROPERTY. 
marital rape. See RAPE. 

marital residence. See FAMILY HOME. 


marital ts. Rights and incidents (such as property 
og, cohabitation rights) arising from the marriage 


’ camtract. (Cases: Husband and Wife 1-301. C.J.S. 


Estates § 19.] 
marital settlement agreement. See DIVORCE AGREEMENT. 


marital status. The condition of being single, married, 
divorced, or widowed. 


marital tort. See Torr. 
maritare (mar-e-tair-ee), vb. Hist. To marry. 


mariticide. 1. The murder of one’s husband. 2. A 
woman who murders her husband. Cf. uxoricive. — 
mariticidal, adj. 

maritima Angliae (ma-rit-o-ma ang-glee-ee). [Law Lat- 
in] Hist. 1. The seacoast. 2. The Crown's sea reve- 
nue, as from wreckage and from whales or sturgeons 
cast ashore. ® The revenue was formerly collected by 
sheriffs and later by the Lord High Admiral. 


maritima incrementa (mo-rit-a-mo_ in-kro-men-te). 
(Latin “marine increases”] Hist. Alluvion caused by 
the sea; land gained from the sea. 


maritime (mar-i-tim), adj. 1. Connected with or situat- 
ed near the sea. 2. Of or relating to sea navigation or 
commerce. 


Maritime Administration 


“The word ‘maritime’ has In the Constitution its 


wide > and serip- 
tural are applied to all sorts of waters. 
tt ts not t In , to waters 
where the tide ebbs and flows, for the Sea, the Black 


jediterrane- 

scenes maritime enterprise, have 

oo atte tide t Sven F. Frieden, Benediot on Adiniralty 
§ 103, at 7-5 (7th ed. 1996). 

Maritime Administration. A unit in the U.S. Depart- 
ment of Transportation responsible for subsidizing 
certain costs of operating ships under the U.S. flag; 
constructing or supervising the construction of mer- 
chant-type ships for the U.S. government; adminis- 
tering the War Risk Insurance Program; and operat- 
ing the Merchant Marine Academy, which trains 
merchant-marine officers. — Abbr. MARAD. [Cases: 
Shipping 3, 14. C.J.S. Shipping §§ 2-4, 9-10, 13.] 


maritime belt. See territorial waters under WATER. 


Maritime Commission. See FEDERAL MARITIME COMMIS- 
SION. 


maritime-connection doctrine. See LOCALITY-PLUS TEST. 
maritime contract. See CONTRACT. 
twaritime court. See ADMIRALTY (1). 


maritime employment. Under the Longshoremen’s 
and Harbor Workers’ Compensation Act, a job that 
is related to the loading, unloading, construction, or 
repair of a vessel. .33 USCA § 902(3). [Cases: Work- 
ers’ Compensation € 260, 262. CJ.S. Workmen's 
Compensation §§ 170, 172.] 


maritime flavor. The relation of a given case to ship- 
ing concerns. ® This is a factor used in determining 
ederal admiralty jurisdiction over a particular mat- 
ter by analyzing whether the matter sufficiently re- 
lates to marine and shipping concerns and whether 
there is need for a federal response. (Cases: Admiral- 

ty 10(2), 17. C.J.S. Admiralty §§ 62~-63.] 
_ lee le Paths ne mere slugs concept ie tie. Ew of 

in 


maritime flavor.’ ... While ‘maritime flavor Is 


an 
of definition, certain observations be 
helptul. Goneaiy courts find ‘maritime flavor in those 
ev and ns which are major concems of the 


industry. This Is tempered by the realization that 
ly promote 


maritime flavor’ when there ts a perceived for a 
uniform national rule, which can only be provided by the 
federal in." Frank L. Maraist, lralty In a Nt 
23 (2d ed. 1988). 


maritime interest. Interest charged on a loan secured 
by a sea vessel or its cargo, or both. @ Because of the 
lender's considerable risk, the interest rate may be 
extraordinarily high. — Also termed marine interest. 


maritime jurisdiction. See ADMIRALTY AND MARITIME JU- 
RISDICTION. 


maritime law. The body of law governing marine 
commerce and navigation, the carriage at sea of 
persons and property, and marine affairs in general; 
the rules governing contract, tort, and workers’- 
compensation claims or relating to commerce on or 
over water. — Also termed admiralty; admiralty law; 
sea law. Cf. GENERAL MARITIME LAW; LAW OF THE SEA. 


maritime lien. See LIEN. 


an 
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maritime loan. See LOAN. 

maritime peril. A danger or risk arising from navigat- 
ing or being at sea. 

maritime service. Maritime law. Work performed in 
connection with a ship or commerce on navigable 
waters, such as service to preserve a ship's crew, 
cargo, or equi ment. — Also termed marine service. 
(Cases: Admiralty 213. C.J.S. Admiralty § 44.J 


maritime state. Hist. The collective officers and mari- 
ners of the British navy. 


maritime tort. See TORT. 


maritus (me-ri-tes), n. [Latin] A husband; a married 
man. 


mark, n. 1. A symbol, impression, or feature on some- 
thing, usu. to identify it or distinguish it from some- 
thing else. 2. TRADEMARK (1). 3, SERVICEMARK. 


benchmark, See BENCHMARK. 


certification mark. See certification trademark under 
TRADEMARK. 


collective mark. See collective trademark under TRADE. 
: : 


markdown. A reduction in a selling price. 


marked money. Money that bears a telltale mark so 
that the money can be traced, usu. to a perpetrator 
of a crime, as when marked money is given to a 
kidnapper as ransom. 


market, n. 1. A place of commercial activity in which 
goods or services are bought and sold <the farmers’ 
market>. — Also termed mart. 2. A geographic area 
or competent one considered as a place of 
demand for particular goods or services; esp., pro- 
spective purchasers of goods, wherever they are 
<the foreign market for microchips>. 3. Hist. The 
privilege of having a public market. 4. The opportu- 
nity for buying and selling goods or services; the 
extent of economic demand <a strong job market 
for accountants>. 5. A securities or commodities 
exchange <the stock market closed early because of 
. the blizzard>. [Cases: Exchanges €°1-10.10. C.J.S. 
es §§ 2-6, 9-16, 19, 21-43.] 6. The business 

of such an exchange; the enterprise of buying and 
selling securities or commodities <the sock market 
is approaching an all-time high>: (Gases: Exchanges 
1-13.10. C.J.S. Exchanges’§§ 2-7, 9-43.] 7. The 
price at which the buyer and seller of a security or 
commodity agree <the market for oil-is $16 per 
barrel>. [Cases: Exchanges €°13. C.J.S. Exchanges 

8§ 2, 18.) 
advancing market. See bull market. 
aftermarket. See secondary market. 


auction market. A market (such as the New York 
Stock Exchange) in which securities are bought 
and sold by competitive bidding through brokers. 
Cf. negotiated marke 


bear market. A securities market characterized by 
falling prices over a prolonged period. — Also 
termed down market; receding market. 


black market. An illegal market for goods that are 
controlled or prohibited by the government, such 


a 
| 
: 
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as the underground market for prescription 
drugs. 


bull market. A securities market characterized by 
rising prices over a prolonged period. — Also 
termed advancing market; strong markel. 


‘ buyer’s market. A market in which supply signifi- 
cantly exceeds demand, resulting in lower prices. 


capital market. A securities market in which stocks 
and bonds with long-term maturities are traded. 
See financial markel. 


common market. An economic association formed 
by several nations to reduce or eliminate trade 
-barriers among them, and to establish uniform 
trade barriers against nonmembers; esp. (usu. 
¢ap.), EUROPEAN UNION. 


currency market. See foreign-exchange market. 


derivative market. A market for the exchange of 
derivative instruments. — Also termed paper mar- 
ket. See DERIVATIVE. 


discount market. The portion of the money market 
in which banks and other financial institutions 
trade commercial paper. 


down market. See bear market. 


financia? market. A market for the exchange of 
capital and debt instruments. See capital market; 
money market. 


Sforeign-exchange market. A market where various 
currencies are traded internationally. @ Foreign- 
exchange markets take the form of spot, futures, 
and options markets. — Also termed currency mar- 
het. See futures market; spot market. 


forward market. See futures market. 
free market. See open market. 


Friday market. The normal tendency for stock 
prices to decline on Fridays. @ The tendency oc- 
curs because many investors balance their accounts 
before the weekend to avoid any adverse changes 
in market prices over the weekend. 


futures market. A commodity exchange in which 
futures contracts are traded; a market for a trade 
(e.g., commodities futures contracts and stock op- 
tions) that is negotiated at the current price but 
calls for delivery at a future time. — Also termed 
forward market. See rutures contract. [Cases: Com- 
modity Futures Trading Regulation 6. C.J.S. 
Securities Regulation § 455) 


geographic market. Antitrust. The part of a relevant 
market that identifies the regions in which a firm 
might compete. @ If a firm can raise prices or cut 
production without causing a quick influx of sup- 
ply to the area from outside sources, that firm is 
operating in a distinct geographic market. [Cases: 
Monopolies 20(7). C.J.S. Monopolies § 120.) 


“For purposes of [tha Sherman Act], the relevant h- 
ig market compass tho eroa ln wich the datandar ofoe 
: 68 r 


tivel r 

distribution of the relevant uct. differently, the 
relevant geographic market consists of the area from which 
the sellers of a product derive thelr custo 5 


market 


Restraints of 
118-20 (1996) 
‘ay market. A market in which the seller uses 
egal but sometimes unethical methods to avoid a 
manufacturer's distribution chain and thereby sell 
goods (esp. imported goods) at prices lower than 
those envisioned by the manufacturer. See rarat- 
LEL IMPORTS. 
“One of the most controversial areas of customs law con- 
cerns ‘gray market goods,’ See troduced abroad with 
authorization and payment which are imported Into 
unauthorized markets. Trade In gray market goods has 
increased dramatically in recent years, In part because 
fluctuating currency exchange rates create o; tunities to 
and sell such goods at a discount rate from local 
tice levels." Ralph H. Folsom & Michael W. Gordon, 
Intemational Business Transactions § 20.8 (1995). 
institutional market. The demand among large 
investors and corporations for short-term funds 
and commercial paper. 


market overt. An open, legally regulated public 
market where buyers, with some exceptions, ac- 
ike good title to products regardless of any 
efects in the seller’s title. Cf. Fair. (Cases: Sales 
€234(2).] 


money market. The financial market for dealing in 
short-term negotiable instruments such as com- 
mercial paper, certificates of deposit, banker's ac- 
ceptances, and U.S. Treasury securities. See finan- 
cial market. 


negotiated market. A market (such as an over-the- 
counter securities market) in which buyers and 
sellers seek each other out and negotiate prices. 
CF. auction market. 


market. A market in which any buyer or seller 
may trade and in which prices and product avail- 
ability are determined by free competition. — Also 
termed free market. 


original market. See primary market. 


over-the-counter market. See OVER-THE-COUNTER MAR- 
KET. 


paper narket. See derivative market. 


primary market. The market for goods or services 
that are newly available for buying and selling; 
esp. the securities market in which new securities 
are issued by corporations to raise capital. — Also 
termed original market. 


product market. Antitrust. The part of a relevant 
market that applies to a firm’s particular product 
by identifying all reasonable substitutes for the 
product and by determining whether these substi- 
tutes limit the firm's ability to affect prices. (Cases: 
Monopolies €=20(8). C.J.S. Monopolies § 119.) 

“For purposes of an antitrust clalm under ... the Sherman 

Act, the 

comm 


Trade, and Uniair Trade Practices § 57, at 


abt 

the fe area of com ion.” 54 Am. Jur. 
pale Pet a fale an ar Ya 
§ 58, at 121 (1996). 


public market. A market open to both buyers and 
sellers. 


marketability 


receding market. See bear market. 


recognized market. A market where the items 
bought and sold are numerous and similar, where 
competitive bidding and bartering are not preva- 
lent, and where prices paid in sales of comparable 
items are publicly quoted. @ Examples of recog- 
nized markets include stock and commodities ex- 
changes. Under the UCC, a secured creditor may, 
upon the debtor's default, sell the collateral in a 
recognized market without notifying the debtor. 
Such a sale is presumed to be commercially rea- 
sonable. 


relevant market. Antitrust. A market that is capable 
of being nonopolized — that is, a market in which 
a firm can raise prices above the competitive level 
without losing:so many sales that the price increase 
would be unprofitable. @ The relevant market 

' includes both the product market and the g hic 
market. [Cases: Monopolies €12(1.3). C.J.8. Mo- 
nopolies §8§ 28-37, 52, 64-66.] 


secondary market. The market for goods or ser- 
vices that have previously been available for buy- 
ing and selling; esp. the securities market in which 
previously issued securities are traded among in- 
vestors. — Alsu termed aftermarket. 


seller’s market, A market in which demand exceeds 
(or approaches) supply, resulting in raised prices. 
soft market. A market (esp. a stock market) charac- 
terized by falling or drifting prices and low vol- 
ume. 


spot market. A market (esp. in commodities) in 
which payment or delivery 1s immediate <the spot 
market in oil>. 


strong market. See bull market. 


thin market. A market in which the number of bids 
or offerings is relatively low. 
marketability. Salability; the probability of sellin 
property, goods, securities, or services at speci ed 
times, prices, and terms. [Cases: Sales €@272; Ven- 
dor and Purchaser. €130(.5). CJS.  Sules 
§§ 254-256; Vendor and Purchaser §§ 325, 330-331,, 
334-343, 345.] - 


marketability test. Mining law. The principle that, for 
someone to obtain a patent on a mining claim on 
federal land, there must be a showing that a reason- 
ably prudent person could extract and market the 


claimed mineral.at a profit, and that at the time of | 


discovery, a large enough market for the mineral 
existed to attract the efforts of a reasonably prudent 
person. [Cases: Mines and Minerals €=39. C,J.S. 
Mines and Minerals §8§ 114, 129-130.] 


marketable, adj. Of commercially acceptable quality; 
fit for sale and in demand by buyers. — Also termed 
merchantable. (Cases: Sales €=272. CJ.S. Sales 
§§ 254-256.] 


marketable-product rule. Oi & gas. For royalty-calcu- 
lation purposes, the doctrine that “production” oc- 
curs when oil or is pumped up, stored, and 
made marketable through processing. @ Until pro- 
ducing a marketable product, the lessee bears all 
costs of capturing and handling oil and gas. Cf. car. 
‘TURE-AND-HOLD RULE. 
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marketable security. See security. 
marketable title. See TITLE (2). 


marketable-title act. A state statute providing that a 
person can establish good title to land by searching 
the public records only back to a specified time (such 
as 40 years). See marketable title under TITLE (2). 
(Cases: Limitation of Actions @@19(1); Vendor and 
Purchaser @°231(1). C.J.S. Limitations of Actions 
§§ 40, 43; Vendor and Purchaser § 496.) 


market activity. See MARKET VOLUME. 


market approach. A method of appraising real prop- 
erty, by surveying the market and comparing the 
property to similar pieces of property that have been 
recently sold, and making appropriate adjustments 
for differences between the properties, including 
location, size of the property, and the dates of 
sale. — Also termed bss erp’ h; market- 
comparison approach; -data approach. Cf. cost ap. 
PROACH; INCOME APPROACH. 

market average. A price level for a specific group of 
stocks. 


market-comparison approach. See MARKET APPROACH. 
market correction. See DOWN REVERSAL. 
market-data approach. See MARKET APPROACH. 


market equity. The percentage of the total market 
value that a particular company's securities account 
for, represented by each class of security. Cf. BooK 
EQUITY. 


marketing, n. 1. The act or process of promoting and 
selling, leasing, or licensing products or services. 2. 
The part of a business concerned with meetin 
customers’ needs. 3. The area of study concerne 


with the promotion and selling of products ox ser- - 


vices. ; 
marketing contract. See CONTRACT. 


marketing covenant. Oil & gas. In a mineral lease, the 
implied promise that the lessee will market the pro- 
duction from the lease within a reasonable time and 
at a reasonable price. See REASONABLY-PRUDENT-OPFRA- 
TOR STANDARD. 


marketing defect. See DEFECT. 


market intermediary. Securities. A persén whose busi- 
ness is to enter into transactions on both sides of the 
market. Investment Company Adt, 15 USCA 
§ 80a-3(c)(2)(B)(i). - 


market-maker. Securities. One who helps establish a 
market for securities by reporting bid-and-asked 
quotations. ® A market-maker is typically a specialist 
permitted to act as a dealer, a dealer acting in the 
capacity of block positioner, or a dealer who, with 
respect to a security, routinely enters quotations in 
an interdealer communication system or otherwise 
and is willing to buy and sell securities for the 
dealer's own account. [Cases: Securities Regulation 
€53.17(3).] 

market-making, n. The practice of establishing prices 
for over-the-counter securities by reporting bid-and- 
asked quotations. ® A broker-dealer engaged in this 
practice, which is regulated by both the NASD and 
the SEC, buys and sells securities as a principal for 


| 
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its own account, and thus accepts two-way bids (both 
to buy and to sell). Seé sip AND askED. (Cases: Securi- 
ties Regulation €=53.17(3).] 


market manipulation. See MANIPULATION. 
market order. See ORDEK (8). . 


market-out clause. Oil & gas. A contract provision 
rmitting a pipeline-purchaser of natural gas to 

lower the purchase price if market conditions make 
it uneconomical to continue buying at the contract 
price, and Lsigveng the well owner to respond by 
accepting the lower price or by rejecting it and 
canceling the contract. © Market-out clauses often 
refer to competing fuels such as fuel oil. — Also 
termed economic-out clause. (Cases: Gas €13(1).] 

market overt. See MARKET. 

market-participant doctrine. .The principle that, un- 
der the Commerce Clause, a state does not discrim- 
inate against interstate commerce by acting as a 
buyer or seller in the market, by operating a pro- 
prietary enterprise, or by subsidizing private busi- 
ness. @ Under the Dormant Commerce Clause prin- 
ciple, the Commerce Clause — art. I, § 8, cl. 3 of 
the U.S. Constitution — disallows most state regula- 
tion of, or discrimination against, interstate com- 
merce. But if the state is participating in the market 
instead of regulating it, the Dormant Commerce 
Clause analysis does not apply, and the state activity. 
will generally stand. See Dormant Commerce Clause 
under COMMERCE CLAUSE. [Cases: Commerce €56. 
C.J.S. Commerce §§ 4, 38, 63, 73, 90, 93.] 


marketplace of ideas. A forum in which expressions of 
opinion can freely compete for acceptance without 
governmental restraint. @ Although Justice Oliver 
Wendell Holmes was the first jurist to discuss the 
ace as a metaphor for explaining freedom of 
speech, the phrase marketplace of ideas ates in Amer- 
ican caselaw only from 1954. 


market portfolio. See porTFOLIO. 


market power. The ability to reduce output and raise 
prices above the competitive level — specifically, 
above marginal cost — for a sustained period, and to 
make a profit by doing so. @ In antitrust law, a large 
amount of market power may constitute monopoly 
power. See MONOPOLIZATION. Cf. MARKET SHARE. 


“In economic terms, market power {fs the abllity to ratse 
prices without ; without market 


a@ total foss of sales; power, 
consumers shop around to find a rival offering a better 
deal.” 54 Am. Jur. 2d Monopoties, Restraints of Trade, and 

Untalr Trade Practices § 49, at 110 n.87 (1996). 
market price. See Price. 


’ 
: 


market quotation. See QUOTATION. 
market-recovery program. See JoB-!ARGETING PROGRAM, 


market share. The percentage of the market for a 
product that a firm supplies, usu. calculated by 


- dividing the firm’s output by the total market out- 
+ put. © In antitrust law, market share is used to 


. Measure a firm’s market power, and if the share is 
. high enough — generally 70% ur more — then the 
: firm may be guilty of monopolization, See MONOPOLI- 
. ZATION. CF. MARKET power. (Cases: Monopolies 
' 12(1.3). C.J.S. Monopolies §§ 28-37, 52, 64-66.) 


market-share liability. See LiaBiLrry. 


marksman 


market-share theory. Antitrust. 1. A method of deter- 
mining damages for lost profits by calculating the 
impact of the defendant's violation on the plaintiff's 
output or market share. Cf. BEFORE-AND-AFTER THEORY; 
YARDSTICK THEORY. [Cases: Monopolies @=12(1.3). 
C.J.S. Monopolies §§ 28-37, 52, 64-665.] 2. Patents. A 
theory of lost-profits remedy offered when the pat- 
entee and the infringer share the market with a 
noninfringing competitor. © Using this method, the 
court assumes that the percentage of the market that 
the patentee holds is the same as the percentage of 
the infringer’s market that the patentee would have 
captured but for the infringement..+. 


market structure. The broad organizational character- 
istics of a particular market, including seller concen- 
tration, product differentiation, and barriers to en- 
try. 

market trend. See TREND. 

market value. See fair market value under VALUE (2). 


market value at the well. Oil & gas. The value of oil or 
gas at the place where it is sold, minus the reasuon- 
abie cost of transporting it and processing it to make 
it marketable. 


market volume. 1. The total number of shares traded 
on one day on a stock exchange. 2. The total num- 
ber of shares of one stock traded on one day. — Also 
termed market activity. 


Mark Hopkins doctrine. The principle that when an 
employee leaves a job because of a Eabor dispute, any 
later employment the employec has must be bona 
fide and intended as permanent for the employee to 
avoid a labor-dispu.e disquaiification from unem- 

loyment benefits if the employee leaves the later 
job. Mark Hopkins, Inc. v. Em Comm'n, 151 
P.2d 229 (Cal. 1944). [Cases: Social Security and 
Public Welfare 458. C.J.S. Social Security and Public 
Welfare § 255.] : 


marking estoppel. See esroprri. 


Markman hearing. Patents. A hearing at which the 


court receives evidence and argument concerning 
the construction to be given to terms in a patent . 
clair. Markinan v. Westview Instruments; Inc., 52 F.3d 
967, 984-85 (Fed. Cir. 1995) (en banc), affd, 517 
U.S. 370, 116 S.Ct. 1384 (1996). ¢ In‘the namesake 
decision, the Federal Circuit Court of Appeals held 
that the construction of patent claims — and there- 
fore the scope of the patentee’s rights —*is a ques- 
tion of law. In a Markman hearing, the court inter- 
‘prets the claims before the question of infringement 
is submitted to the fact-finder. [Cases: Patents 
314. CJ.S. Patents §§ 517-522.) 


markmoot (mahrk-moot), x. His/. An early English or 
Scottish court that held hearings on a territorial 
border (i.e.. a march or mark) between counties, 
hundreds, or countries. — Also spelled markmote. 


markon. An amount (usu. expressed as a perceniare) 
initially added to a product's cost to obtain the list 
price. @ Further increases or decreases in price are 


called markups or markdowns, respectively. 


marksman, 1. A person who signs documents with 
some kind of character or symbol instead of writing 
his or her name. 2. A highly skilled shooter. 


Marks rule 


Marks rule. The doctrine that, when the U.S. Su- 
preme Court issues a fractured, plurality opinion, 
the opinion of the justices concurring in the judg- 
ment on the narrowest grounds — that is, the legal 
standard with which a majority of the Court would 
agree — is considered the Court's holding. Marks v. 
United States, 430 U.S. 188, 97 S.Ct. 990 (1977). 
[Cases: Courts €90(2). C.J.S. Courts § 141.) 


mark up, vb. 1. To increase (the price of goods, etc.) 2. 
To revise or amend (2 legislative bill, a rule, etc.). 3. 
To place (a case) on the trial calendar. 


markup, n, 1. An amount added to an item’s cost to 
determine its selling price. See PROFIT MARGIN. 2. A 
session of a’congressional committee during which a 
bill is revised and put into final form before it is 
reported to the appropriate house. [Cases: United 
States 8@23(3). C,J.S. United States §§ 35, 37.] 


Markush claim. See PATENT CLAIM. 


Markush doctrine (mahr-kash). Patents. An exception 
to the policy against the use of alternative language 
in claims, by which in certain claims (esp. those 
involving chemical components) a claimant can use 

_ an alternative, subgeneric phrase when there is no 
applicable, commonly accepted generic expression. ® 
Characterized by a phrase such as “selected from the 
group consisting of,” the claim includes a group of 
substances any one of which could serve the same 
function in the process. The term Markush comes 
from Dr. Eugene A. Markush, who was granted a 
dye-preparation patent in 1923. Ex parte Markush, 
1925 Dec. Comm’r Pat. 126. See MaRkusH GROUP. 
[Cases: Patents €101(7).] 

“The Patent Office adopted a policy against use of 
alternative | pe As Tie. 6 coon could not 
use the c alternative phrase ‘glass or plastic’ but 
could use a generic phrase (such as ‘Impervious r- 
ent material’) that would cover effectively the desired alter- 
natives. The Marlaush doctrine developed as an exception 
.... With chemical conpoune there may be no sultable 
phrase to cover the altematives. Under limited clircum- 
stances a Claimant could use an artificial or colned sub- 
generic group [n the form of ‘material selected from the 

p consisting of X, Y, and Z.’" 2 Donald S. Chisum, 

§ 8.06(4), at 8-119 to 8-120 (1992). : 


Markush group. Patenis. A limited form of generic 
claim that recites an element, states that the element 
is a member of a group, and names the other group 
members, any of which could substitute for the first 


recited element. @ All Markush group members 


must have at least one common property that is © 


mainly responsible for their function in the claimed 
relationship. Although each material in the group is 
different, each must be able to serve the same func- 
tion. See MarKUSH pocrrine. [Cases: Patents 
€101(7).J 

marque (mahrk). Archaic. Reprisal. See LETTERS OF 
MARQUE. 

marque, law of. Archaic. A reprisal entitling one who 
has been wronged and is unable to receive ordinary 
justice to take the goods of the wrongdoer (if they 
can be found within one's own precinct) in satisfac- 
tion for the wrong. See LETTERS OF MARQUE. 


marquis (mahr-kwis or mahr-kee). An English noble- 
man below and next in order to a duke. — Also 
termed marques. 


-s 
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marquisate (mahr-kwi-sit or -zit), n. [Law Latin] Hist. 


The seigniory of a marquis. 

e, n. 1. The legal union of a couple as hus- 
band and wife. @ The essentials of a valid marriage 
are (1) parties legally capable of contracting to mar- 
ry, (2) mutual consent or agreement, and (3) an 
actual contracting in the form prescribed by law. 
Marriage has ou phan consequences in many areas 
of the law, such as torts, criminal law, evidence, 
debtor—creditor relations, property, and con- 
tracts. — Also termed matrimony, conjugal union. 
[Cases: Marriage 12.1. C.].S. Marriage § 9.) 

“It has fr pci: freon Mapa courts, and even 
tures, that’ is a “chil contract.’ But oe de 


from these statements that mariage ... has all 
tay ot ie home en une Lelienny harder would 


tlon, to have bee expressin; 
the Idea that marriage, in the American states, is a civil, and 
not a religious Institution, or that ... in some states mutual 


constitute a valid marriage known as a common law mar- 
lage, or that, as Is true {n all states, the mutual consent of 
the parties fs essential, even In the case of a ceremonial 
marriage.” Joseph W. Madden, Handbook of the Law of 
Persons and Domestic Relations § 1-3, at 2-3 (1931). 
. attempted marriage. See void marriage. 
clandestine marriage (klan-des-tin). 1. A marriage 
that rests merely on the agreement of the parties. 
2. A marriage entered into in a secret way, as one 
solemnuized i an unauthorized person or without 
all required formalities. See Fleet marriage. (Cases: 
Marriage @20(1). C.J.S. Marriage §§ 21-22, 84.] 


common-law marriage. A marriage that takes legal 
effect, without license or ceremony, when two peo- 
ple capable of marrying live together as husband 
and wife, intend to be married, and hold them. 
selves out to others as a married couple. © The 
common-law marriage traces its roots to the En- 
glish ecclesiastical courts, which until 1753 recog- 
nized a kind of informal marriage known as spon- 
salia per verba de praesenti, which was entered into 
without ceremony. Today a common-law mar- 
riage, which is the full equivalent of a ceremonial 
marriage, is authorized in 11 states and in the 
District of Columbia. If a common-law marriage is 
established in a state that recognizes such mar- 
riages, other states, even those that do-not author- 
ize common-law marriage, must give full faich and 
credit to the marriage. A.common-law marriage 
can be dissolved only by annulment, divorce, or 
death. — Also termed consensual marriage; informal 
marriage. See contmon-law husband under HUSBAND; 
common-law wife under wire. See SPONSALIA PER VER- 
BA DE PRAESENTI. [Cases: Marriage €=13, 22. C.J.S. 
Marriage §§ 10, 19-20, 24~25.] 


confidential marriage. In some jurisdictions (such 
as California), a marriage between a man and a 
woman in which only the two parties and the 
officiant are present at the ceremony. @ Confiden- 
tial marriages are neither witnessed nor recorded 
in public records. They are recorded in nonpublic 
records. Although rarely performed, they are gen- 
erally legal. To obtain a confidential marriage, the 
parties must each be at least 18, must be of the 
opposite sex, and usu. must have lived together 
for an extended period. In ecclesiastical law, such 
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a marriage is termed an occult marriage or, if per- 
formed in the strictest secrecy, a marriage of con- 
science. 
“A few states provide for confidential marriages. This allows 
parties to go tes ae the formalities but have the records 
of the mariage, uding the license, remain confiden- 
tial.... A key practical effect of confidential marriage is to 
allow parties who have been living as husband and wife in a 
jurisdiction that does not recognize informa! marriages to 
achieve merital status without publicity. However, it does 
not relate back to the time when the parties started holding 
themselves out as a married couple and thus it can have 
uences in determining the extent of marital or com- 
munity propery or various other rights.” Walter Wadlington 
Bonn dC. O'Brien, Family Law in Perspective 26 


consensual. marriage. Marriage by consent alone, 
without any: formal process. See common-law mar- 
riage. [Cases: Marnage ¢=18. C.J.S. Marriage 
§§ 19-20, 36.] 


consular chi e. A marriage solemnized in a 
foreign country by a consul or diplomatic official 
of the United States. @ Consular marriages are 
recognized in some jurisdictions. (Cases: Marriage 
27. C.J.S. Marriage § 31.] 

covenant marriage. A special type of marriage in 
which the parties agree to more stringent require- 
ments for marriage and divorce than are otherwise 
imposed by state law for ordinary marriages. @ in 

the late 1990s, several states (beginning with Loui- 
siana: see Acts 1997, No. 1380, § 5) passed laws 
providing for covenant marriages. The require- 
ments vary, but most of these laws require couples 

who opt for covenant marriage to undergo pre- 

marital counseling. A divorce will be granted only 

aftcr the couple has undergone marital counseling 

and has been me for a specified period (usu. 

at least 18 months). The divorce prerequisites typi- 

cally can be waived with proof that a spouse has 

committed adultery, been convicted of a felony, 

abandoned the family for at least one year, or 

physically or sexually abused the other spouse or a 

child. — Also termed (in slang) high-test marriage... 


cross-marriage. A marriage by a brother and sister 
to two people who are-also brother and sister. 


dead marriage. A marriage whose substance has 
disintegrated; .a marriage that has irretrievably 
broken down. . : 


de facto marriage (di fak-toh). A marriage that, 
ae the parties’ living as husband and wife, is 
defective for some reason. [Cases: Marriage 12. 
C.J.S. Marriage § 9.) 


. defunct marriage. A marriage in which both par- 


ties, by their conduct, indicate their intent to no 
longer be married. [Cases: Husband and Wife 
€272(1).) : 


Fleet marriage. Hist. 1. A clandestine ceremonial 
marriage performed in the 17th or 18th century in 
the Fleet prison in London by a chaplain who bad 
been imprisoned for debt. 2. A clandestine cere- 
monial marriage performed by unscrupulous itin- 
erant clergymen in the area in London near the 
Fleet Prison. ® Parliament attempted to stop the 
practice, but it was not until the statute of 26 Geo. 
2, ch, 33, declaring marriages performed outside 


marriage 


pee chapels or churches to be void and punisha- 
le as a felony, that the practice ceased. 


fraudulent marriage. A marriage based on a mis- 
representation regarding some issue of funcainen- 
tal importance to the innocent party, who relies on 
the misrepresentation in the decision to marry. @ 
The misrepresentation must concern something of 
fundamental importance to a marriage, such as 
religious beliefs, the ability to have sexual rela- 
tions, or the ability or desire to have children. Cf. 
sham marriage. ; . 


een-card marriage. Slang. A sham marriage in 
which a U.S. citizen marries a foreign citizen for 
the sole purpose of allowing the’ foreign citizen to 
become a tga U.S. resident. © The Mar- 
tiage Fraud Amendments were enacted to regulate 
marriages entered into for the purpose of circum- 
venting U.S. immigration laws. 
§§ 1154(h), 1255(e). See sham marriage. 


Gretna Green marriage. A marriage entered into in 
a jurisdiction other than where the parties reside 
to avoid some legal impediment that exists where 
they live; a runaway marriage. @ Gretna Green, a 
Scottish village close to the English border, served 
as a convenient Send for eloping English couples 
to wed since in Scots law parties over 16 did not 
need parental consent. : 

“A ‘Gretna-Green marriage’ was a marriage solemnized in 


Scotland by parties who went there to avoid the delay and 
cane required in England. ... in the United States, the 


S' Oo to a place and yet near to the 
boundary fine of an adjoining State, on account of some 
advantage afforded at State.” Willlam ©. 
Anderson, A Dictionary of Law 496 (1889). 

handfast marriage. 1. Hist. A marriage, often lack- 
ing only solemnization by clergy, characterized by 
the couple's joining of hands to conclude a mar- 
riage contract. 2. Hist. A betrothal with all the - 
binding effects of a marriage, including conjugal 
rights and cohabitation, followed by a later formal . 
marriage. 3. A trial or probationary marriage 
wherein the couple agrees to cohabit and. behave 
as spouses for a definite period, usu. one year, at 
the end of leet they will accent Doarreath to 
separate or rough a permanently binding 
ceremony. ® The lesa’ pares of such a trial mar- 
riage is unsettled, as many are initiated with a 
ritual pace | including an exchange of vows 
before a presiding officer legally empowered to 
perform marriages, yet the couple intends to re- 
main free to end the relationship without legal 
proceedings. Cf. marriage in jest; common-law mar- 
riage. 4. A binding form of marriage practiced by 
some modern pagan religions. @ Unlike in sense 3, 
such marriages are entered into with the expecta- 
tion of permanent duration. — Also termed (in 
senses 3 & 4) handfasting. 


high-test marriage. See covenant marriage. 
homosexual marriage. See same-sex marriage. 
informal marriage. See common-law marriage. 


in-marriage. Marriage between relatives; inbreed- 
ing. 


left-handed marriage. See morganatic marriage. 


marriage 


limited-purpose marriage. A marriage in which the 
parties agree to be married only for certain rea- 
sons. ® An example is a marriage in which the 

arties agree to marry so that a child will not be 
beri illegitimate but agree not to live together or 
to have any duties toward each other. Courts have 
usu. found these marriages to be binding for all 
purposes. Cf. sham marnage; green-card marriage. 


marriage by habit and repute. Scots law. An irregu- 
lar marriage created by cohabitation that implies a 
mutual agreement to be married. @ This type of 
marriage is still recognized in Scotland. See Scotch 
marriage. 
marriage in jest. A voidable marriage in which the 
parties lack the requisite intent to . (Cases: 
Marriage @13:.C.J.S. Marriage §§ 10, 19~20.] 
marriage of conscience. Eccles. law. See confidential 
marriage. a 

e of convenience. 1. A marriage entered 
into for social or financial advantages rather than 
out of mutual love. — Also termed mariage de 
convenance. 2. Loosely, an ill-considered marriage 
that, at the time, is convenient for the parties 
involved. 
marriage of the left hand. See morganatic marriage. 
marriage per verba de futuro subsequente copula. 
Scots law. Hist. An irregular marriage created by a 
promise to marry in the future followed by an act 
of sexual intercourse. @ Originally medieval canon 
law, this type of marriage was recognized in Scot- 
land until 1940. See Scotch marriage. 


marriage per verba de praesenti. Scots law. Hist. An 
irregular marriage created at the time of a mutual 
agreement to be married. @ Originally medieval 
canon law, this type of marriage was recognized in 
Scotland until 1940. See Scotch marriage. 
mixed marriage. See MISCEGENATION. 
morganatic marriage (mor-ge-nat-ik). Hist. A mar- 
riage between a man of superior status to a woman 
of inferior status, with the stipulation that the wife 
and her children have no claims to the husband's 
’ tide or ssions. © By extension, the term later 
referred to the marriage of a woman of superior 
status to a man of inferior status. The concept is 
. now limited to royal marriages. — Also termed 
left-handed marriage; marriage of the left hand; salic 
marniage. mei 
occult marriage. Eccles. law. See confidential mar- 
riage. 
plural marriage. A marriage in which one spouse is 
already married to someone else; a bigamous or 
asf aeoeie union; poLycaMy. [Cases: Marriage 
S11. C.J.S. Marriage § 18.) 

utative marriage .(pyoo-ta-tiv). A marriage in 
tihich either the hus and or the wife believes in 
good faith that the two are married, but for some 
technical reason they are not formally married (as 
when the ceremonial official was not authorized to 
perform a marriage). @ A putative marriage is 
typically treated as valid to protect the innocent 
spouse. The concept of a putative marriage was 
adopted from the Napoleonic Code in those states 
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having a civil-law tradition, such as California, 
Louisiana, and Texas. This type of marriage is also 
recognized in the Uniform Marriage and Divorce 
Act. The legal rule by which putative marriages 
exist is sometimes referred to as the putative-spouse 
doctrine. — Also termed putative matrimony. (Cases: 
Marriage 12. C.J.S. Marriage § 9.] 


salic marriage. See morganatic marriage. 
same-sex marriage. The ceremonial union of two 
eople of the same sex; a marriage or marriage- 
ike relationship between two women or two men. 
© The United States government and most Ameri- 
can states do not recognize same-sex marriages, 
even if legally contracted in another U.S. state or 
in a foreign country such as Canada, so couples 
usu. do not acquire the legal status of spouses. But 
same-sex couples have successfully challen ed the 
laws against same-sex marriage. See ldge v. 
Dept. F Pub. Health, 798 N.E.2d 941-(Mass. 2003). 
Cf. Baehr v. Lewin, 852 P.2d 44 (Haw. 1998); Bach 
v. Mitke, 994 P.2d 566 (Haw. 1999); Baker v. State, 
744 A2d 864 (Vt. 1999). — Also termed gay 
marriage; homosexual marriage. Cf. civ. COMMITMENT 
(2); CIVIL UNION; DOMESTIC PARTNERSHIP. 


Scotch marriage. Scots law. A marriage by consen- 
sual contract, without the necessity of a formal 
ceremony. @ Until 1940, Scots law retained the 
medieval canon-law forms of marriage per verba de 
aesenti and per verba de futuro subsequente copula 
ese promises constituted irregular but valid 
marriages. Scots law still retains the irregular mar- 
riage by cohabitation with habit and cd da No 
ceremony needs to be proved but, after the death 
of one spouse, the surviving spouse or any child 
can obtain a court's confirmation that a marriage 
existed, based on the general belief of neighbors, 
friends, and family. [Cases: Marriage €=20(1). 
C.J.S. Marriage §§ 21-22, 84.] 


sham marriage. A purported marriage in which all 
the formal requirements are met or seemingly 
met, but in which the parties through the 
ceremony with no intent of living together as 
husband and wife. Cf. green-card marriage; fraudu- 
lent marriage; limited-purpose marriage. [Cases: Aliens 
€>53.4. C.J.S. Aliens §§.78, 81, 114, 142-143, 
145-148, 217.] : 
valid marriage. See MARRIAGE(). = 
voidable marriage. A marriage that is initially inval- 
id but that remains in elfen unless senaitninted by 
court order. © For example, a marriage is voidable 
if either party is underage or otherwise legally 
incompetent, or if one party used fraud, duress, or 
force to induce the other to enter the mar- 
riage. The legal imperfection in such a marriage 
can be inquired into only during the lives of both 
spouses, in a proceeding to obtain a judgment 
eclaring it void. A voidable marriage can be rati- 
fied once the impediment to a legal marriage has 
been removed. (Cases: Marriage 53-54. C.J.S. 
Marriage §8§ 43-45.) 
void marriage. A matriage that is invalid from its 
inception, that cannot be made valid, and that can 
be terminated by either party without obtaining a 
divorce or annulment. ® For example, a marriage 
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is void if the parties are too closely related or if 
either party is already married. A void marriage 
does not exist, has never existed, and needs no 
formal act to be dissolved — although a judicial 
declaration may be obtained. — Also termed at- 
tempted marriage. See NULLITY OF MARRIAGE (1). [Cases: 
Marriage 53-54. C.].S. Marriage §§ 43-45.] 


2. Roman law. A consensual agreement between a 
man and a woman to be married. ® The consent of 
both parties and of any paterfamilias was necessary. 
Other requirements were the attainment of puberty 
and legal capacity (conubium). If either or both with- 
drew consent to be married, the marriage ended in 
divorce; no specific grounds were necessary. In the 
Christian empire, divorce without adequate 
grounds was penalized. 3. MARRIAGE CEREMONY. — 
marital, adj. 
ceremonial marriage. A wedding that follows all the 
statutory requirements and that has been solem- 
nized before a religious or civil official. [Cases: 
Marriage 23-32. C.J.S. Marriage 8§ 27-35.) 


civil marriage. A wedding ceremony conducted by 
an official, such as a judge, or by some other 
authorized person — as distinguished from one 
solemnized by a member of the clergy. [Cases: 
Marriage @27. C.J.S. Marriage § 31.) 


proxy marriage. A wedding in which someone 
stands in for an absent bride or groom, as when 
one party is stationed overseas in the military. @ 
Proxy marriages are prohibited in most states. 
[Cases: Marriage €23. C.J.S. Marriage § 30.) _ 


marriage article. A premarital stipulation between 
spouses who intend to incorporate the stipulation in 
a postnuptial agreement. (Cases: Husband and Wife 
29.) 


marriage bonus. Tax. The difference between the 
reduced income-tax liability owed by a married cou- 
ple filing a joint income-tax return and the greater 
amount they would have owed had they been sifigle 
and filed individually. — Also termed singles’ penalty. 
Cf. MARRIAGE PENALTY. 


marriage broker. One who arranges a marriage in 
exchange for consideration. © A marriage broker 
may be subject to criminal liability: 


| marriage-brokerage contract. An agreement under 


which a person, acting for compensation, procures 
someone for a marriage. @ Traditionally, these con- 
tracts have been void as being against public policy. 


_ Marriage ceremony. The religious or civil proceedin 


that solemnizes a marriage. — Sometimes shortene 
to marriage. — Also termed wedding. (Cases: Con- 
twacts @?111; Marriage @26. CJS. Contracts 
§§ 245-248; Marriage §§ 30, 33.] 


marriage certificate. A document that is executed by 
the religious or civil official presiding at a marriage 
ceremony and filed with a public authority (usu. the 
county clerk) as evidence of the marriage. — Also 
termed certificate of marriage. Cf. MARRIAGE LICENSE. 
(Cases: Marriage 31. C.J.S. Marriage § 35.] 


- marriage contract. See CONTRACT. 


married women’s property acts 


marriage license. A document, issued by a public 
authority, that grants a couple permission to marry. 
Cf. MARRIAGE CERTIFICATE. [Cases: Marriage €©25(2).] 


marriage mill. A place that facilitates hasty, often 
secret, marriages by requiring few or no legal for- 
malities. @ Marriage-mill unions may be voidable but 
are rarely void in the absence of absolute impedi- 
ments to marriage. 


marriage-notice book. An English registry of marriage 
applications and licenses. 


marriage penalty. Tax. The difference between the 
greater income-tax liability owed’ by a married cou- 
ple filing a joint income-tax return and the lésser 
amount they would owe had they been single and 
filed individually. © A marriage penalty exists when- 
ever a married couple is treated disadvantageously 
under a tax code in comparison with an unmarried 
couple. Cf. MARRIAGE BONUS. 


marriage portion. See Dowry. 
marriage promise. See PROMISE. 


‘marriage records. Government or church records 


containing information on prospective couples (such 
as a woman’s maiden name and address) and on 
wedding services performed. [Cases: Marriage 32. 
C.J.S. Marriage § 35.] , 


marriage settlement. 1. MARITAL AGREEMENT. 2. PRENUP- 
TIAL. AGREEMENT. 


married woman’s separate estate in equity. His!. At 
common law, a trust that a rich family could set up 
for a daughter so that she would not lose control of, 
her own a and aaa aed to her husband. ¢ The 
daughter coul ape e severe limits of coverture 
by having her family establish a separate estate in 
equity, allowing her the benefit of income that was 
not controlled by her husband even if the husband . 
was named as trustee. Seé COVERTURE; MARRIED WOM- 
EN’S PROPERTY ACTS. 7 
married women’s property acts. (sometimes cap.) Stat- 
utes enacted to remove a married woman's disabili- 
ties; esp. statutes that abolished the common-law 
prohibitions against a married woman's contracting, 
suing and being sued, or acquiring, holding, and 
conveying property in her own right, free from any 
restrictions by her husband. @ For example, these 
acts abolished the spousal-unity doctrine. In actual 
usage, the term almost always appeers in the plural 
form (acts, not act), except when referring to a 
particular statute. — Also termed married women's 
acts; married woman's property acts, married woman's acts, 
emancipation acts; married women's emancipation acts. 
See MERGER DOCTRINE OF HUSBAND AND WIFE; LEGAL-UNI- 
TIES DOCTRINE. 
“The women's rights movement existed throughout the 
nineteenth century. It succeeded In ae de ucing the 
tegal disabilities of married women during second halt 
Or ttsed Womens te about the enactment fn all states 
of Married Women's Property Acts. The purpose of these 
Acts was to place married women on an equa! footing with 
thelr husbands with respect to contracts, eamings, the 
ownership of property and the right to sue or be sued, but 
as they were construed by the courts they vents are 
to accomplish the intended reforms.” Homer H. Clark Jr. & 
Ann Laquer Estin, Domestic Relations: Cases and Problems 
8 (6th ed. 2000). 


marshal 


marshal, n. 1. A law-enforcement officer with duties 
similar to those of a sheriff. [Cases: Municipal Cor- 
porations € 183. C.J.S. Municipal Corporations 
§ 466.] 2. A judicial officer who provides court secu- 
rity, executes | aes and performs other tasks for 
the court. [Cases: Courts 58. CJ.S. Courts 
§ 108.] — marshalship, n. 


United States Marshal. A federal official who car- 

ries out the orders of a federal court. @ U.S. 

Marshals are employees of the executive branch of 
vernment. (Cases: United States Marshals 29. 
JS. United States Marshals § 16.) 


marshal, vb. 1. To arrange or rank in order <the brief 
effectively marshaled the appellant's arguments>. 2. 
To arrange (assets, etc.) according to their liability or 
availability for payment of debts. 3. To fix the order 
of (creditors) according to their priority. 


marshaling assets, rule of. See RULE OF MARSHALING AS- 
SETS. 


marshaling doctrine. The principle that, when a sen- 
ior creditor has recourse to two or more funds to 
satisfy its debt, and a junior creditor has recourse to 
only one fund to satisfy its debt, the senior creditor 
* must satisfy its debt out of the funds in which the 
junior creditor has no interest. See RULE OF MARSHAL- 
ING ASSETS. [Cases: Debtor and Creditor 13. C.J.S. 
Assignments for Benefit of Creditors § 27; Creditor and 
Debtur §§ 110-112, 114, 118-119.] 


marshaling the evidence. 1. Arranging all of a party's 
evidence in the order that it will be presented at 
trial. (Cases: Trial €@59(1). C.J.S. Triad § 189.] 2. 
The practice of formulating a jury charge so that it 
arranges the evidence to give more credence to a 
particular interpretation. [Cases: Trial 204, 
234(2). C.J.S. Trial §§ 562, 624.] 


Marshal of the Queen’s Bench. Hist. A custodial offi- 
cer of the Queen’s Bench prison. @ The position was 
abolished by the Queen's Prison Act of 1842 (St. 5 & 
6 Vict., ch. 22). 


Marshalsea (mahr-shal-see), 2. [fr. Law Latin marescal- 
ia] Hist. 1. The court or seat of the marshal. of the 
royal household. 2. A debtor's prison in London 
under the jurisdiction of the Court of Marshalsea. 
See COURT OF THE MARSHALSEA. 


mart. See MARKET (1).' - 


marte suo decurrere.(mahr-tee s[y]oo-oh de-ker-er-ee). 
{Latin] Hist. To run its course by its own force. @ In 
the civil law, this term was applied to a suit that ran 
its course without obstruction. 


martial law (mahr-shel). 1. The law by which during 
wartime the army, instead of civil authority, governs 
the country because of a perceived need for military 
eee or public safety. @ The military assumes 
control purportedly until civil authority can be re- 
stored. 2. A body of firm, strictly enforced rules that 
are imposed because of a perception by the country's 
rulers that civil government has failed, or might fail, 
to function. @ Martial law is usu. imposed when the 
rulers foresee an invasion, insurrection, economic 
collapse, or other breakdown of the rulers’ desired 
social order. [Cases: War and National Emergency 
31. C.J.S. War and National Defense §§ 47-48.) 
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“Martial law is the public law of necessity, Necessity calls it 
forth, justifies its exercise, and n mea- 
sures the extent and degree to which it may be employed. 
That norpans ts no formal, artificlal, legalistic concept but 
an actual factual one: it Is the necessity of taking action 
to safeguard the state against Insurrection, riot, disorder, or 

biic calamity. What constitutes necessity is a question af 
act In each case." Frederick B. Wiener, A Practical Manual 
of Martial Law 16 (1840). 


aealertiel law is nothing more and nothing less then an 
application of the common law doctrine that force, to what- 
ever ‘degree necessary, may be used to repress Illegal 
force. Martial law is the public right of self-detense against a 


danger threatening the order or the existence of the state. 
Whera the ordinary civil lies — police — are 
unable to resist or subdue a disturbance, additional i 


Ce, 
led. The extent of military 
used tn Gach ence upon the extent of the 
disturbance.” fd. at 16-17. 
absolute martial law. The ing on of govern- 
ment functions entirely by military agencies, as a 
result of which the authority of civil agencies is 
superseded. [Cases: War and National Emergency 
31. C.J.S. War and National Defense §§ 47-48.} 


qualified martial law. The carrying on of govern- 
ment functions partly by military agencies, as a 
result of which the authority of some civil agencies 
is superseded. [Cases: War and National Emergen- 
cy 31. C.J.S. War and National Defense 3§ 47-48.) 


3. The law by which the army in wartime governs 
foreign territory that it occupies. 4. Loosely, suu- 
TARY LAW. 


Martindale-Hubbell Law Directory. A series of books, 
published annually, containing a roster and ratings 
of lawyers and law firms in most cities of the United 
States, corporate legal departments, government 
lawyers, foreign lawyers, and lawyer-support provid- 
ers, as well as a digest of the laws of the states, the 
District of Columbia, and territories of the United 
States, and a digest of the laws of many foreign 
jurisdictions, including Canada and its provinces. 


Martinez report. A report that a court may require a 
pro se party to file in order to clarify a vague or 
incomprehensible complaint. Martinez v. Aaron, 570 
F.2d 317 (10th Cir. 1978). [Cases: Federal Civil 
Procedure 2538, 2734.] 


Martinmas. See quarter day under pay. 


Mary Carter agreement. A. contract (usu: secret one) 
by which one or more, but not all, codefendants 
settle with the plaintiff and obtain a feélease, along 
with a provision granting them a portion of any 
recovery from the nonparticipating codefendants. © 
In a Mary Carter agreement, the participating code- 
fendants agree to remain parties to the lawsuit and, 
if no recovery is awarded against the nonparticipat- 
ing codefendants. to pay the plaintiff a settled 
amount. Such an agreement is void as against public 
policy in some states but is valid in others if disclosed 
to the jury. Booth v. Mary Carter Paint Co., 202 So. 2d 
8 (Fla. Dist. Ct. App. 1967). Cf. GALLAGHER AGREE- 
MENT. [Cases: Compromise and Settlement ¢=2. 
C.J.S. Compromise and Settlement §§ 1--7.] 


Mary Major. See JANE DOE. 


masking, n. In critical legal studies, the act or an 
instance of concealing something's true nature <be- 
ing a crit, Max contends that the legal system is 
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merely an elaborate masking of social injustices>. — 
mask, vb. 


mask work, Copyright. A three-dimensional pattern of 


metallic insulation or semiconducting material pres- 
ent or removed from the layers of a computer chip. 
® Mask works are protected under the Semiconduc- 
tor Chip Protection Act of 1984. 17 USCA §§ 902 et 
seq. 

massa (mas-a), n. [Latin] A mass or lump of metal, esp. 
of gold and silver before it is made into a cup or 
other useful or ornamental object. 


Massachusetts ballot. See BALLOT (4). 

Massachusetts trust. See business trust under TRUST. 

mass-action theory. The principle that, as long as a 

‘ labor union is functioning, it is vicariously liable for 
the joint acts of its members. 


mass-appraisal method. A technique for valuing large 
areas of land by studying market data to determine 
the price that similar property would sell for, with- 
out engaging in a parcel-by-parcel analysis. [Cases: 
Taxation 348. CJ.S. Taxation §§ 510-511, 
515-516, 519, 523.} 


mass asset. See ASSET. 


Massiah rule. The principle that an attempt to elicit 
incriminating statements (usu. not during a formal 
interrogation) from a suspect whose right to counsel 
has attached but who has not waived that right 
violates the Sixth Amendment. Massiah v. United 
States, 377 U.S. 201, 84 S.Ct. 1199 (1964). See vetis- 
ERATE ELICITATION. 

mass layoff. See LAYOFF. — 

mass meeting. See MEETING. 

mass murder. See MURDER. 

— mass tort. See Torr. : 

{ master, n. 1, One who has personal authority over 

f’ another's services; specif., a principal who employs 

another to perform one or more services and who 

controls or has the right to control the physical 
conduct of the other in the performance::of the 
services; EMPLOYER <the law of master and servant>. 

(Cases:. Master and Servant @1. C.J.S. Apprentices 

§§ 2, 11; Employer-Employee Relationship §§ 2-3, 

6-12] ve 


“[A] master is a species of principal. All masters are princl- 
pa, but al princal aro ot masters. AD 
a 


. A princi 
pal becomes tf his control of the agent's 
Physical conduct Is sufficient.” Willam A. Gregory, Law 
of and Partnership § (3d ed. 2001). 


2. A parajudicial officer (such as a referee, an audi- 
tor, an examincr; or an assessor) specially appointed 
to help a court with its proceedings. @ A master may 
take testimony, hear and rule on discovery disputes, 
enter temporary orders, and handle other pretrial 
matters, as well as computing interest, valuing an- 
nuities, investigating encumbrances on land titles, 
and the like — usu. with a written report to the 
court. Fed. R. Civ. P. 53. — Also termed special 
master. (Cases: Federal Civil Procedure 
1871-1908; Reference €35-77. C.].S. References 
§§ 40-72, 141-148.] 


special master. A master appointed to assist the 
court with a particular matter or case. (Cases: 


master of the chancery 


Federal Civil Procedure 71871-1908; Reference 
1-34. CJ.S. References §§ 2-39.] 


standing master. A master appointed to assist the 
court on an ongoing basis. (Cases: Reference 
1-34. C.J.S. References §§ 2-39. 


master agreement. Labor law. An agreement between a 
union and industry leaders, the terms of which serve 
as a model for agreements between the union and 
individual companies within the industry. 


master and servant. The relation between two per- 
sons, one of whom (the master) has authority over 
the other (the servant), with the. power to direct the 
time, manner, and place of the services. @ This 
relationship is similar to that of principal and agent, 
but that terminology applies to employments in 
which the employee has some discretion, while the 
servant is almost completely under the control of the 
master. Also, an agent usu. acts for the principal in 
business relations with third parties, while a servant 
does not. See master-servant relationship under RELA- 
Tionsuip. (Cases: Master and Servant 1. C.J.S. 
fps §§ 2, 11; Employer—Employee. Relationship 
§§ 2-8, 6-12.] 

Master at Common Law. An officer of an English 
superior court of common law, appointed to record 
court proceedings, supervise the issuance of writs, 
and receive and account for fees paid into the court. 


Master-General of the Ordnance. See MASTER OF THE 
ORDNANCE. 


master in chancery. 1. An officer appointed by a court 
of equity to assist the court. 2. English law. (usu. cap.) 
A senior official or clerk of a court of chancery who 
assists the Chancellor in various duties such as in- 
quiring into matters referred by the court, examin- 
ing cases, taking oaths and affidavits, hearing testi- 
mony, and computing damages. © There were many 
Masters in Chancery at the same time. The office - 
was abolished in 1897 and was replaced by the office 
of Master of the Supreme Court. — termed 
master of the . See MASTER OF THE SUPREME 
court. [Cases: Equity =395.] 


Master in Lunacy. Hist. A judicial officer appointed by 
the Lord Chancellor to conduct inquines into the 
state of mind of people alleged to be lunatics incapa- 
ble of handling their own affairs and to ensure in 
each case that the lunatic’s property is properly 
managed tor his or her benefit. 


master lease. See LEASE. 

master limited partnership. See PARTNERSHIP. 

master of a ship. Maritime law. A commander of a 
merchant vessel; a captain of a ship. © The master is 
responsible for the vessel’s navigation and the safety 


and care of the crew and cargo. — Also termed 
shipmaster. (Cases: Shipping €60.] 


Master of Laws. A law degree conferred on those 
completing graduate-level legal study, beyond the 
J.D. or LL.B. — Abbr. LL.M. Cf. juris pocror; 11.8; 
DOCTOR OF LAWS. 

Master of Requests. Hist. A judge of the Court of 
Requests. 


master of the chancery. See MASTER IN CHANCERY. 


Master of the Crown Office 


Master of the Crown Office. English law. A Supreme 
Court officer who is appointed by the Lord Chief 
Justice. @© Formerly, the Master was the Queen's 
Coroner and raaselbed 6 who was originally appointed 
by the Lord Chancellor to prosecute criminal cases 
in the name of the Crown. 


Master of the Faculties. Eccles. Jaw. An officer in the 
rovince of Canterbury who heads the Court of 
‘aculties, grants licenses, and admits or removes 

notaries public. — Also termed magister ad facultates. 
See COURT OF FACULTIES. 


Master of the Horse. English law. A peer who as third 
officer of the royal household, next to the lord 
steward and lord chamberlain, attends the sovereign 
on state occasions. @ The official was originally in 
charge of the royal stables, but that duty is now 
entrusted to the Crown Equerry. 


Master of the Mint. Hist. A salaried warden who 
supervised all activities of the royal mint. @ The 
office was abolished under the Coinage Act of 1870 
and replaced with Master Worker and Warden of 
Her Majesty's Royal Mint. : 


Master of the Ordnance. Hist. Beginning with the 

- reign of Henry VIII, a superior officer responsible 
for the roydl artillery and weapons. ®© The more 
modern representative is the Master-General of the 
Ordnance, a military officer and member of the 
Army Council. 


Master of the Pells. See CLERK OF THE PELLS, 


Master of the Rolls. The president of the Court of 
Pa igen in England. @ Formerly, the Master of the 
Rolls was an assistant judge to a court of chancery, 
responsible for keeping the rolls and chancery rec- 
ords. In recent times, the most famous Master of the 
Rolls was Lord Denning (who lived from 1899 to 
1999). 

“Since 1875, the Master of the Ralls has been president of 
the Court of Appeal. Until 1958 he had the tyre respan- 
sibility for the public records (a responsibility then trans- 
ferred to the Lord Chancellor) and Is still responsible for the 
records of the Chancery of Englund. He admits as 
solicitors of the Supreme Court." David M. Walker, The 
Oxford Companion to Law 816 (1880). " 

Master of the Supreme Court. An official of the 

Queen's Bench and Chancery Divisions of the Su- 

reme Court who fills the several positions of master 
in the common-law courts, the Queen’s Coroner and 
Attorney, the Master of the Crown Office, record 
and writ clerks, and associates. 


master plan. Land-use planning. A municipal plan for 
housing, industry, and recreation facilities, including 
their projected environmental impact. See PLANNED- 
UNIT DEVELOPMENT. [Cases: Zoning and Planning 
€230. C.J.S. Zoning and Land Planning §§ 2, 5, 12, 
39.] 


master policy. See INSURANCE POLICY. 


master’s draft. Maritime law. A contract for money 
loaned to a ship’s master to cover necessary dis- 
bursements, payable from the first freight the ship 
receives, and secured by the vessel and freight. See 
BOTTOMRY BOND. 


master~servant relationship. See RELATIONSHIP. 
master-servant rule. See RESPONDEAT SUPERIOR. 
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master’s report. A master’s formal report to a court, 
usu. containing a recommended decision in a case as 
well as findings of fact and conclusions of law. 
(Cases: Federal Civil Procedure 1896; Reference 
83-97. C.J.S. References §§ 78, 81-90, 127.] 


mast selling. Hist. The practice of selling the goods of 
a dead seaman at the mast. 


matched order. See ORDER (8). 
matching-acceptance rule. See MIRROR-IMAGE RULE. 


matching principle. Tax. A method for handling ex- 
pense deductions, by which the depreciation in a 
given year is matched by the associated tax benefit. 


mate. 1. A spouse. 2. A second-in-command officer on 
a merchant vessel. 3. A petty officer who assists a 
warrant officer. 4, A friend or companion. 


materfamilias (may-ter-fa-mil-ee-as), n.. [Latin] Roman 
law. 1. The wife of a paterfamilias, or the, mistress of a 
family. 2. A respectable woman, cither married or 
single. : 

materia (ma-teer-ee-a), n. [Latin] 1. Materials, esp. for 
building. as distinguished from the form given to 
something by the exercise of labor or skill. 2, Matter; 
substance. 


material, adj. 1. Of or relating to matter; physical 
<material goods>. 2. Having some logical connec- 
tion with the consequential facts <mateiial evi- 
dence>. [Cases: Evidence €7143. CJ.S. Evidence 
§§ 197, 201-204.] 3. Of such a nature that knowl- 
cure of the item would affect a person's decision- 
making; significant; essential <material alteration of 
the document>. Cf. rELevant. (Cases: Alteration of 
Instruments ©]. C.J.S. Alteration of Instruments 
§§ 2-4.] — materiality, n. 


material allegation. See ALLEGATION. 
material alteration. See Al-TERATION (2). 
material breach. See BREACH OF CONTRACT. 


material change in circumstances. See CHANGE IN CiR- 
CUMSTANCES. 


material evidence. See EVIDENCE. 
material fact. See FACT. 


material information. Securities. Information that 
would be important to a reasonable investor in mak- 
ing an investment decision. @ In the context of an 
“efficient” market, materiality translates into infor- 
mation that alters the price of a firm's stock. Securi- 
ties Exchange Act of 1934 § 10(b), 15 USCA 
§ 78j(b); 17 CFR § 240.10b-5. [Cases: Securities 
Regulation €60.28(11), 60.46. C.J.S. Securities Regu- 
lation §§ 189, 193.] 


material issue. See 1SsuE (1). 


materialman. A person whu supplies materials used in 
constructing or repairing a structure or vehicle. — 
Also termed material supplier. (Cases: Automobiles 
@373; Mechanics’ Liens ¢=82. C.J.S. Mechanics’ 
Liens § 99; Motor Vehicles 8§ 1627-1629, 1631-1677.] 


materialman’s lien. See mechanic's lien under LIEN. 
material misrepresentation. See MISREPRESENTATION. 
material representation. See REPRESENTATION (1). 


999 


material supplier. See MATERIALMAN. 
material term. See TERM (2). 
material witness. See WITNESS. 


maternal, adj. Of, relating to, or coming from one’s 
mother <maternal property>. Cf. pATERNAI.. 


maternal line. See LINE. 
maternal-line descent. See DESCENT. 


maternal-preference presumption. Family law. The 
belief that custody of a child, regardfess of age, 
should generally awarded to the mother in a 
divorce unless she is found to be unfit. © Most 
jurisdictions no longer adhere to the maternal-pref- 
erence presumption. — Also termed maternal-prefer- 
ence doctrine. Ci. PRIMARY-CAREGIVER DOCTRINE; TENDER- 
YEARS DOCTRINE. 


maternal property. See PROPERTY. 


materna maternis (ma-tar-neo mé-ter-nis). Goods ac- 
quired through the mother descend to those con- 
nected with her. @ The phrase invoked the distinc- 
tion between the succession of consanguineous half 
brothers and uterine half-brothers. Cf. paterNna Pa- 
TERNIS. 


maternity (me-ter-ni-tee). 1. The state or condition of 
being a mother, esp. a biological one; motherhood. 
Cf. FittaTion. 2. The section of a hospital devoted to 
the care of mothers and infants during and after 
childbirth. 3. ATTRIBUTION RIGHT. 


maternity presumption. See PRESUMPTION OF MATERNI- 
TY. 


matertera (mo-ter-ter-a), n. [Latin] Roman law. A ma- 
ternal aunt. 


matertera magna (ma-tar-tar-a mag-na). [Latin] Roman 
law. A great-aunt; ‘the sister of one's grandmother. 


matertera major (ma-ter-tar-o may-jer). [Latin] Roman 
law. A great-great-aunt; the sister of one’s great- 
grandmother. : 


‘ Or: 
matertera maxima (ma-tar-ter-e maks-a-ma). [Latin] 
Roman law. A great-great-great-aunt; the sister of 
one’s great-great-grandmother. — Also termed ab- 
matertera. 


mathematical-algorithm exception. See ALGORITHM EX- 
CEPTION. 


mathematical evidence. See EVIDENCE. 


Mathews v. Eldridge test. Constitutional law. The princi- 
ple for determining whether an administrative pro- 
cedure provides: due-process protection, by analyz- 
ing (1) the nature of the private interest that will be 
affected by the governmental action, (2) the risk of 
an erroneous deprivation through the procedure 
used, (3) the probable value of additional or substi- 
tute procedural safeguards, (4) the governmental 
function involved, and (5) the administrative burden 
and expense that would be created by requiring 
additional or substitute procedural safeguards. Math- 
ews v. Eldridge, 424 U.S. 319, 96 S.Ct. 893 (1976). 
(Cases: Constitutional Law @=318(1). C.J.S. Constitu- 
tional Law §§ 1176-1179.) 


matima (mat-i-me), n. [Law Latin] Hist. A godmother. 


matter 


matricide (ma-tra-sid), n. 1. The act of killing one's 
own mother. 2. One who kills his or her mother. — 
matricidal, adj. 


matricula (ma-trik-ya-la), n. [Latin] 1. Reman law. A 
register of public officials. 2. Hist. A register or 
certificate of enrollment in any organized group or 
society. 

matriculate, vb. To enroll or register (in a university, 
college, etc.) [Cases: Colleges and Universities 
9.15. C.J.S. Colleges and Universities § 30.] — ma- 
triculation, 2. 


matrimonial action. See ACTION (4). 
matrimonial cohabitation. See COHABITATION. 
matrimonial domicile. See pomIciLe. 


matrimonial home. See matrimonial domicile under 
DOMICILE. 


matrimonial res. 1. The marriage estate. 2. The state 
of marriage; the legal relationship between married 
persons, as opposed to the property and support 
obligations arising from the marriage. 


matrimonium (ma-tre-moh-nee-om), n. [Latin] Roman 
law. Marriage. — Also termed nupliae (nap-shee-ee). 


matrimonium ipsum (ma-tre-moh-nee-am ip-sam). 
[Latin] Hist. Marriage itself. 


matrimonium non justum (ma-tra-moh-nee-am non 
jes-tom). [Latin] Roman law. A marriage between two 
persons one or both of whom do not have the legal 
capacity to wed (conubium). @ Children resulting 
from such a marriage were legitimate but were not 
considered in potestas. 


matrimony, 2. The ceremony or state of being mar- 
ried; MARRIAGE (1). [Cases: Marriage 1. C.J.S. Mar- 
riage §§ 1, 3, 7, 9-10.] — matrimonial, adj. 


matrix (may-triks), n. [Latin] 1. Hist. Mother. 2. Civil” 
law. The original legal instrument, from which all 
copies must Be made. 3. A list of the parties to a 
lawsuit, including the addresses at which pleadings 
and notices can be served. @ A matrix is commonly 
used to list the names and addresses of creditors and 
other parties in a bankruptcy case. Many bankruptcy 
courts have specific rules on how to prepare the 
matrix. 


matrix ecclesia (may-triks e-klee-z[h]ee-a}. [Latin] Ec- 
cles. law. A mother church; a cathedral church in 
relation to parochial churches in the same diocese, 
or a parish church in relation to dependent chapels. 


matter, n. 1, A subject under consideration, esp. in- 
volving a dispute or litigation; case (1) <this is the 
only matter on the court's docket today>. 2. Some- 
thing that is to be tried or proved; an allegation 
forming the basis of a claim or defense <the matters 
raised in the plaintiff's complaint are not actionable, 
under state law>. ‘ 


matter in deed. 1. A matter that can be proved by a 
writing under seal. 2. See matter of fact. 


matter in pais (in pay). A matter of fact that has 
not been recorded in writing and that must there- 
fore be proved by parol evidence. 


matter In controversy 


matter of fact. A matter involving a judicial inquiry 
into the truth of alleged facts. — Also termed 
matter in deed. 


matter of form. A matter concerned only with 
formalities or noncritical characteristics <the ob- 
jection that the motion was incorrectly titled relat- 
ed to a matter of form>. Cf. matier of : 
matter of law. A matter involving a judicial inquiry 
into the applicable law. 

matter A record. A matter that lias been entered 
on a judicial or other public record and therefore 
can be proved by producing that record. 


matter of substance. A matter concerning the mer- 
its or critical elements, rather than mere formali- 
ties <the party objected because the motion was 
based on a repealed statute that related to a matter 
of substance>:C£. matter of form. 
new matter. A matter not previously raised by 
either party in the pleadings, usu. involving new 
issues with new facts to be proved. 
cial matter. Common-law pleading. Out-of-the-or- 
_ dinary evidence that a defendant is allowed to 
enter, after notice to the plaintiff, under a plea of 
the general issue. 


matter in controversy. See AMOUNT IN CONTROVERSY. 
matter of. See IN RE. 


matter of course. Something done as a part of a 
routine process or procedure. 


mature, vb. (Of a debt or obligation) to become due 
<the bond matures in ten years>. [Cases: Bills and 
Notes $7129. C.J.S. Bills and Notes; Letters of Credit 
§§ 86-89, 91-99.] — maturity,.n. — mature, adj. 


matured claim. See CLAIM (3). 


mature-minor doctrine. Family law. A rule holding. 
that an adolescent, though not having reached the 
age of majority, may make decisions about his or her 
health and welfare if the adolescent demonstrates an 
ability to articulate. reasoned preferences on those 
matters. ®© The mature-minor doctrine, was recog- 
nized as constitutionally protected in certain medical 
decisions (esp. those related to abortion rights) in 
Planned Parenthood of Cent. Missouri v. Danforth, 428 
U.S. 52, 96 S.Ct. 2831. (1976). Not all states recog- 
nize the common-law mature-minor doctrine. Cf. pa- 
RENTAL-CONSENT STATUTE. 


maturity date. See date of maturity under DATE. 


maturity value. The amount that is due and payable 
on an obligation's maturity date. 


maugre (maw-ger), prep. Archaic. Despite <the witness 
may testify maugre counsel's objection>. 

maxim (mak-sim). A traditional legal principle that 
has been frozen into a concise expression. © Exam- 
ples are “possession is nine-tenths of the law" and 
caveat emptor (“let the buyer beware”). — Also 
termed legal maxim. 


maximalist retributivism. See RETRIBUTIVISM. 


maximum cure. Maritime law. The point at which a 
seaman who is injured or sick has stabilized, and no 
additional medical treatment will improve the sea- 
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man’s condition. @ A shipowner’s obligation to pro- 
vide maintenance and cure to a sick or injured 
seaman ust. continues until the seaman has reached 
maximum cure. Farrell v. United States, 336 U.S. 511, 
69 S.Ct. 707 (1949); Vella v. Ford Motor Co., 421 U.S. 
1, 95 S.Ct. 1381 (1975). See cure (2); MAINTENANCE 
anp cure. [Cases: Seamen €11(6). C.J.S. Seamen 
§§ 124-126, 133.) 


maximum medical improvement. The point at which 


an injured person's condition stabilizes, and no fur- 
ther recovery or improvement is expected, even with 
additional medical intervention. @ This term is most 
often used in the context of a workers'-compensation 
claim. An injured employee usu. receives temporary 
benefits until reaching maxiraum medical improve- 
ment, at which time a determination.can be made 
about any permanent disability the-employee has 
suffered and any corresponding benefits the employ- 
ee should receive. — Abbr. MMI. [Cases: Workers 
Compensation 868. C.J.S. Workmen's Compensation 
§§ 570-573.] 


maximum sentence. See SENTENCE. 
may, vb. 1. To be permitted to <the plaintiff may 


close>. [Cases: Statutes ©°227.. C.J.S. Statutes 
&§ 362-369.] 2. To be a possibility <we may win on 
appeal>. Cf. can. 3. Loosely, is required to; shall; 
must <if two or more defendants are jointly indict- 
ed, any defendant who so requests may tried 
separately>. @ In dozens of cases, courts have held 
may to be synonymous with skall or must, usu. in an 
effort to effectuate legislative intent. 


mayhem (may-hem), n. 1. The crime of maliciously 


injuring a person’s body, esp. to impair or destroy 
the victim’s capacity for self-defense. © Modern stat- 
utes usu. treat this as a iorm of aggzavated battery. 
See eatery. Cf. serious bodily injury under iyury. 
[Cases: Mayhem @1. C.J.S. Mayhem §§ 2-6.) 


“Mayhem, according to the English common law, is mail- 
da another of the use of such of his members 


clousty 
relia glad LU eget si nk har aig 
hi or to annoy his -tisa ”" Rollin M. 
isan & Ronald N. Boyce, Criminal Law (3d _ ed. 


2. Violent destruction. 3. Rowdy confusion or dis- 
ruption. — maim (for sense 1), vd. 


May it please the court. An introductory:phrase that 


lawyers use when first addressing a court, esp. when 
presenting oral argument to an appellate court. 


mayn (mayn), n. [Law French] Hist. A hand; handwrit- 


ing. 


maynover (me-noo-var or may-noh-ver), n. [Law 


French) Hist. A work by hand; something produced 
by manual labor. 


mayor, n. An official who is elected or apportes as 


the chief executive of a city, town, or other munici- 
pality. (Cases: Municipal Corporations 168. C.J.S. 
Municipal Corporations § 370.) — mayoral 
(may-or-al), adj. 


mayoralty (may-or-al-tee). The office or dignity of a 


mayor. — Also termed mayorship. 


mayor of the staple. Hist. A person appointed to take 


recognizances of debt between staple merchants, and 


| 
| 
! 
| 
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to hear disputes arising between merchants. See sta- 
PLE (1), (2). 


mayor’s court. See court. 
mayorship. See MAYORALTY. 
MBDA. abbr. MINORITY BUSINESS DEVELOPMENT AGENCY. 


MBE. See Multistate Bar Examination under BAR EXAMI- 
NATION. 


MBO. See management buyout under BuYOUT. 
MC. abbr. MEMBER OF CONGRESS. 


McCarran Act. A federal law requiring, among other 
things, members of the Communist party to register 
with the Attorney General and requiring Communist 
organizations to provide the government with a list 
of members. @ The Act was passed in 1950, during 
the Cold War. Over the years, the U.S. Supreme 
Court declared various portions of the Act unconsti- 
tutional, but it was not fully repealed until 1993. See, 
e.g., United States v. S, , 343 U.S. 169, 72 S.Ct. 
591 (1952); Aptheker v. Secretary of State, 378 U.S. 
500, 84 S.Ct. 1659 (1964); United States v. Robel, 389 
U.S. 258, 88 S.Ct. 4419 (1967). — Also termed McCar- 
van Internal Security Act; Subversive Activities Control Act 
of 1950. 


McCarran-Ferguson Act. Insurance. A federal law al- 
lowing a state to regulate insurance companies doing 
business in that state, and also to levy a tax on them. 
15 USCA §§ 1011-1015. (Cases: Insurance €°1100. 
CJ.S. Insurance § 35.) 


McCarran Internal Security Act. See MCCARRAN ACT. 
McClanahan presumption. The presumption that the 


states do not have jurisdiction to tax members of a“ 


Native American tribe who live or work on tribal 
land. @ The presumption is not limited to tribal 
members who live or work on a formal reservation. 
Instead, it includes those who live or work on infor- 
mal reservations, in dependent tribal communities, 
and on tribal allotments. McClanahan v. Arizona Tax 
Comm'n, 411 U.S. 164, 93 S.Ct. 1257 (1973). [Cases: 
Taxation © 181, 940. C.J.S. Indians {§§ 131-132; 
Taxation §§ 256-258, 301-802, 1702.) 


McDonnell Douglas test. ap a lau:. The principle 
for applying Bing burden of proof ti eninly: 
ment-discrimination cases, essentially requiring the 
plaintiff to come forward with evidence of discrimi- 
nation and the defendant to come forward with 
evidence showing that the employment action com- 
plained of was taken for nondiscriminatory reasons. 
® Under this test, the plaintiff is first required to 
establish a prima facie case of discrimination, as by 
showing that the plaintiff is a member of a protected 
group and suffered an adverse employment action. 
If the plaintiff satisfies that burden, then the defen- 
dant must articulate a legitimate, nondiscriminatory 
reason for the employment action complained of. If 
the defendant satisfies that burden, then the plaintiff 
must prove that the defendant's stated reason is just 
a pretext for discrimination and that discrimination 
was the real reason for the employment action. 
McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 
8.Ct. 1817 (1973). [Cases: Civil Rights 1118, 1536. 
C.J.S. Civil Rights §§ 25, 168-169.] 


meaning 


mef. abbr. Oil & gas. One thousand cubic feet, one of 
the standard units for measuring natural gas. 


McNabb-Mallory rule. Criminal procedure. The doctrine 
that a confession is inadmissible if obtained during 
an pobre? long detention period between ar- 
rest and a preliminary hearing. @ Because of the 
broader protections afforded under the Miranda 
rule, the McNabb-Mallory rule is rarely applied in 
modern cases. McNabb v. United States, 318 U.S. 332, 
63 S.Ct. 608 (1943); M v. United States, 354 U.S. 
449, 77 S.Ct. 1356 (1957). — Often shortened to 
Mallory rule. [Cases: Criminal Law €519(8). C.J.S. 
Criminal Law §§ 929-930.] 


.| McNaghten rules (mik-nawt-an). Criminal law. The 


doctrine that a person is not criminally responsible 
for an act when a mental disability prevented the 
person from knowing either the nature and quality 
of the act or whether the act was right or wrong. @ 
The federal courts and most states have adopted this 
test in some form. McNaghien’s Case, 8 Eng. Rep. 718 
(H.L. 1843). — Also spelled McNaughten rules; 
M’Naghten rules; M’Naughten rules. — Also termed 
right-and-wrong test; right-wrong test. See INSANITY DE- 
FENSE. [Cases: Criminal Law €48.]} 
“Four points stand out and should be understood whenever 
reference to M'Naghten is made other than in regard to 
procenae. (1) It appties only In case of ‘a defect of reason, 
‘om disease of the mind’ and without this the following do 


not apply except that ‘disease’ as so used will be interpret- 
ed to Include gl dag pen or traumatic injury. (2) ff, 
‘de ° 


because of this reason,’ the defendant did not 
know what he was Boing he is not guilty of crime. (3) Even 
if the defendant knew he was he is not gullty of 


crime If, because of this ‘defect of reason,’ ha did not know 
he was doing wrong. (4) if the defendant acted under an 
insane delusion, and was not otherwise his ac- 
tial Si ya any Ae gelato ag 
were as they seemed to him to be." Rollin M. Perkins & 
Ronald N. ce, Criminal Law 859-60 (3d ed. 1982). 
McNary comity. The principle that a U.S. district 
court should not hear a taxpayer's civil-rights chal- 
lenge to the administration of a state’s tax system. 
Fair Assessment in Real Estate Ass'n v. McNary, 454 U.S. 
100, 102 S.Ct. 177 (1981). [Cases: Federal Courts 
27.) 


M.D. abbr. 1. Middle District, usu. in reference to U.S. 
judicial districts. 2. Doctor of medicine. 

MDA. abbr. MissILe DEFENSE AGENCY. 

MDL. abbr. MULTIDISTRICT LITIGATION. 

MDP. abbr. MULTIDISCIPLINARY PRACTICE. 

MDV. abbr. MOTION FOR DIRECTED VERDICT. 


mean, adj. 1. Of or relating to an intermediate point 
between two points or extremes <a mean position>. 
2. Medium in size <a mean height>. 3. (Of a value, 
etc.) average <a mean score>. Cf. MEDIAN. 


meander line (mee-an-der). A survey line (not a 
boundary line) on a portion of land, usu. following 
the course of a river or stream. [Cases: Boundaries 
@>12. C.J.S. Boundaries § 25.) 


mean high tide. See TIDE. 


meaning. The sense of anything, but esp. of words; 
that which is conveyed (or intended to be conveyed) 
by a written or oral statement or other communica- 
tive act. ® The word ordinarily includes a mistaken 


mean lower low tide 


but reasonable understanding of a communication. 
Cf. AMBIGUITY. 


objective meaning. The meaning that would be 

. attributed to an unambiguous document (or por- 
tion of a document) by a disinterested reasonable 
person who is familiar with the surrounding cir- 
cumstances. ® A party to a contract is often held to 
its objective meaning, which it is considered to 
have had reason to know, even if the party subjec- 
tively understood or intended something else. 
[Cases: Contracts 147(1). C.J.S. Contracts § 308; 
Parent and Child § 178.] 


plain meaning. The meaning attributed to a docu- 
ment (usu, by a court) by giving the words their 
ordinary sense, without referring to extrinsic indi- 
cations of the author's intent. — Also termed 
ordinary meaning. See PLAIN-MEANING RULE. [Cases: 
Contracts @°152. C.J.S. Contracts §§ 307, 318-322, 
327,381.) =| 


subjective meaning. The meaning that a party to a 
legal document attributes to it when the document 
is written, executed, or otherwise adopted. [Cases: 
Contracts €°170(1). C.J.S. Contracts §§ 338-340.] 


mean lowe: low tide. See TIDE. 
mean low tide. See TIDE. 
mean reserve. See RESERVE. 


means, 7. 1. Available resources, esp. for the payment : 


of debt; income. — Also termed means of support. 2. 
Something that helps to attain an end; an instru- 
ment; a cause. 


mieans-combination claim. See PATENT CLAIM. 
means of support. See MEANS (1). 


means-plus-function clause. Patent law. An element in 
a patent claim, usu. in a claim for an apparatus 
patent, asserting that the design is a way to perform 
a given function or is a step in the process of 
performing a given function. © The claim will be 
interpreted as including the structure or means stat- 
ed in the patent specification and cquivalents at the 
time of interpretation or infringement, but not all 
possible means of achieving the same function. 35 
USCA § 112, 96. — Also termed means-plus-function 
element; means-plus-function claim. See combinalion pat- 
ent under PATENT (8). [Cases: Patents @101(8).} 


mean trading price. See price. 


measure of damages. The basis for calculating dam- | 
ages to be awarded to someone who has suffered an — 


injury. @ For example, the measure of damages in 
an action on a penal bond is compensation for the 
actual loss, not exceeding the established penalty. 
(Cases: Damages 95-126. C.J.S. Damages 
§§ 105-153, 163-164; Parent and Child § 344.) 


measuring life. Under the rule against perpetuities, 
the last beneficiary to die who was alive at the 
testator's death and who usu. holds a preceding 
interest. © A measuring life is used to determine 
whether an interest will vest under the rule against 
perpetuities. See RULE AGAINST PERPETUITIES. Cf. LIFE IN 
BEING. [Cases: Perpetuities €=4(1). C.J.S. Penpetuities 
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§§ 2, 12, 15-18, 20-24, 27-28, 30, 33, 35-36, 
52-53.] 


as, money. Hist. An extra duty collected on 
cloth. © It was abolished during the reign of Henry 
IV. 


mechanical license. See LICENSE. 
mechanical right. Copyright. The right to reproduce a 


song in a phonorecord form, such as audiotape or 
compact disc. © The right is obtained by paying a 
statutory royalty; it is not necessary to obtain the 
songwriter's express permission. See MECHANICAL ROY- 
ALTY. Cf, PERFORMANCE RIGHT. 

mechanical royalty. ight. The payment to which 
a songwriter is entitled each time a mechanical-right 
holder is hoster pag a song on a phonorecord. ® 
Mechanical-royalty rates are statutory, and payable 
per song or per minute (whichever is higher). If an 
artist is willing to pay the statutory rate, the song- 
writer's pcrmission is not needed before.a recording 
is made. If they choose to, artists and’ songwriters 
can negotiate lower royalty rates. 37 CFR § 255. — 
Also termed statutory rate. 


mechanic’s lien. See Lien. 
MED. abbr. OFFICE OF MEDICAL SERVICES. 


- medfee (med-fee). Hist. A bribe or reward; compensa- 


tion given for things exchanged of unequal value. 


media concludendi (mee-dee-o kon-kloo-den-d!). [Lat- 
in) Hist. The stcps of an argument. 


medial, adj. See InTERLOCUTORY. 


median, adj. Located in or related to the precise 
midpoint in a range of values or quantities, such that 
re of them fall above the midpoint and half below. 

. MEAN. 


media nox (mee-dee-a noks), n. [Latin] Hist. Midnight. 


medianus homo (mee-dee-ay-nes hoh-moh). [Latin] 
Hist. A man of middle fortune. 
media sententia (mee-dee-o sen-ten-shee-a). [Latin] Ro- 
man law. A middle view. 
“The Proculelans held that spectfication, by changing the 
form of the raw material, plan its nara replaced it 
by something quite new, 
the new was the owner of 
whom belonged the material of which 
Sabinians, on the other hand, were of opinion that the 


Justinian, who followed a middie opinion, based this 
: ‘N the thing made can be reduced:to fis former 
rude materials, then owner of the materials Is also 
considered the owner of the thing made; but If the thing 
eg ee EN ea Pree 
: 7 4, .)" in : 'S 

Latin Maxims 349 (4th ed. 1894). 
mediate datum (mee-dee-ay-tee day-tam). [Latin] An 
intermediate fact whose existence implies the exis- 

tence of ultimate facts. 


mediate descent. See DESCENT. 

mediate evidence. See secondary evidence under evi- 
DENCE, 

mediate possession. See POSSESSION. 

mediate powers (mee-dee-it). Subordinate powers in- 
cidental to primary powers, esp. as given by a princi- 
pal to an agent; powers necessary to accomplish the 


principal task <adjusting debt is a micas power to 
collecting debt>. Cf. primary POWERS. 


mediate testimony. See secondary evidence under Evi- 
DENCE. 


mediation (mec-dee-ay-shan), n. 1. A method of non- 
binding dispute resolution involving a neutral third 
party who tries to help the disputing parties reach a 
mutually agreeable solution; conciniaTiION. — Also 
termed case evaluation; facilitated negoliation. [Cases: 
Arbitration 1-47. CJ.S. Arbitration §§ 2-90, 
92-93, 107, 109-110, 179-188; Architects § 25.) 2. 
Int'l law. A process whereby a neutral country helps 
other countries peacefully resolve disputes between 
them. Cf. .aRBrrraTION. —- mediate (mee-dee-ayt), 
ub, — medigtory (mee-dee-o-tor-ee), adj. 
“The distinction between mediation and conciliation \s wide- 
ty debated among those Interested in AOR, arbitration, and 
international diplomacy. Some Suggest th that conciliation Is ‘a 
nonbinding arbitration,’ whereas meciation is merely ‘assist- 
ed negotiation. Others put ft this way: Mecueion Invoives 
a 


a path trying to b ether disputin rties to 
help them reconcile their oe wherea: 4 a mediation 
goes further by showing Libs third party to s ayers terms on 
which the dispute might be resoived. Still others pojert 
at differentiation and contend that there Is 


no conemrises about what the two words Monn thai th 

are aap erislegh reso Though a distinction woul 

be convenient, those who argue that usage indicates a 

broad synon' are most accurate." A. Garner, A 

Dictionary of lodem Legal Usage 554 (2d ed. 1995). 

Mediation and Conciliation Service. A federal agency 

that tries to prevent the interruption of commerce 
resulting from labor disputes, by assisting parties in 
settling their disputes through mediation and concil- 
iation. © The agency can intervene on its own mo- 
tion or on the motion of a party to the dispute. — 
Also termed Federal Mediation and Conciliation Service. 
29 USCA §§ 172-173. 


mediator (mee-dee-ay-tar), n. A neutral person who 
tries to help disputing patties reach an agreement. 
Cf. ARBITRATOR. 


mediators of or Hist. Six persons authorized 
by 27 Edw. 3, St. 2, ch. 24 to settle rain between 
merchants. 


Medicaid. A cooperative federal-staté program that 
pays for medical expenses for those who cannot 
rd private medical services. @ The p (poe is 
authorized under the Social Securit — Also 
termed Medical Assistance; (in California) A MediCal Cf. 
MeEpIcARE. (Cases: Health @460-512.] 


Medicaid-qualifying trust. See Trust. 
MediCal. See Mepicain. : 

Medical Assistance. See MEDICAID. 

medical directive. See ADVANCE DIRECTIVE (2). 


medical-emergency exception. Criminal law. The 
principle that a police officer does not need a war- 
rant to enter a person’s home if the entrance is 
made to render aid to someone whom the officer 
reasonably believes to be in need of immediate assis- 
tance. (Cases: Searches and Seizures €>42.1. C.J.S. 
Searches and Seizures §§ 14, 57-61, 63.] 


medical evideice. See EVIDENCE. 


medical examiner. A public official who investigates 
deaths, conducts autopsies, and helps the state pros- 


medium filum 


ecute homicide cases. © Medical examiners have 
replaced coroners in many states. — Sometimes 
shortened to examiner. See coroner. (Cases: Coro- 
ners 1, C.J.S. Coroners and Medical Examiners § 2.] 


medical expense. See EXPENSE. 

medical jurisprudence. See FORENSIC MEDICINE. 

medical lien. See healthcare lien under LIEN. 

medical malpractice. See MALPRACTICE. 

medical neglect. See NEGLECT. 

medical probability. See REASONABLE MEDICAL PROBABILI- 
TY. 


medicals. See medical expense (2) under EXPENSE. 


Medicare. A federal program — established under the 
Social Security Act — that provides health insurance 
for the elderly and the disabled. Cf. mepicaip; MeDt- 
GAP wysUeANES [Cases: Health 9520-554. y 


seve aie och and physical th bu 
ren: Ss, 8 an en 
ie services, durable medi ical 


medicole (aed kohteeaoh; adj. Thvolvitig thie 
application of medical science to law <the coroner's 
medicolegal functions>. See FORENSIC MEDICINE. 

medietas linguae (mi-di-a-tas ling-gwee), n. [Law Lat- 
in) Hist: Half-tongue. @ The term was applied to a 
jury equally divided between natives and aliens. See 
DE MEDIETATE LINGUAE. 


mediety. See MOIETY (1). 


medigap insurance. Slang. A private insurance policy 
.for Medicare patients to cover the costs not covered 
by Medicare. Cf. mepIcare. 


medio. See DE MEDIO. 


medio tempore (mee-dee-oh tem-pa-ree). [Latin] Hist. - 
In the meantime. 

meditatio fugae (med-i-tay-shee-oh fyoq-jee). [Latin] 
Scats law. The intention of absconding. 

“When a creditor Is in circumstances to make oath or 

‘affirmation that his debtor, whether native or foreigner, is in 

meditatione fugae, in order to avoid the payment of his 

repre or where he has reasonable ground for apprehending 

the debtor has such an Intention, tt is ysl ete for the 

econ to apply to a magistrate, who, on inquiring into the 

cumstances, and pea reason to belleve that the credi- 


hen the debtor for examination; and may after- 
cpp rant Wore im until 


wards g 
jute Sit.” War Bel Epis Dictionary and Dipost of the 
Law of Scotland 711-12 (George Watson ed., 7th ed. 1890). 


medium concludendi (mee-dee-om kon-kloo-den-di). 
[Law Latin] Hist. The ground of action; the cause of 
action. 


medium filum. See filum aquae under FILUM. 


medium impedimentum 


medium impedimentum (mee-dee-om im-ped-e-men- 
tem). [Law Latin “a mid-impediment”] Hist. An in- 
tervening circumstance that prevents a second event 
from occurring as a result of the first one. 

medium of exchange. Anything generally accepted as 
payment in a transaction and recogniied as a stan- 
dard of value <money is a medium of exchange>. 
Cf. EXCHANGE (2); CURRENCY; LEGAL TENDER. [Cases: 
Payment €9-12. C.J.S. Payment §§ 10-13, 26.] 


medium tempus (mee-dee-am tem-pos). [Latin “inter- 
mediate period”] Hist. See mesne profits under PRoFIT 
a. 


medium work. See work (. 


medletum (med-lee-tem), n. [Law Latin fr. French mes- 
ler “to mingle} Hist. 1. A mixing together of some- 
thing. 2. An affray or sudden encounter; a melee. 3. 
Interference in a business matter. 


arity! (med-lee). An affray; sudden or casual fight- 
ing. Cf. CHANCE-MEDLEY. ; 
med. mal. See medical malpractice under MALPRACTICE. 
meer dreit (meer drayt or dreet). See MERE RIGHT. 
meeting, n. Parhamentary law. The gathering of people 
-. to discuss or act on matters in which they have a 
common interest; esp. the convening of a delibera- 
tive assembly to transact business. @ A deliberative 
assembly's meeting begins with a call to order and 
continues untii the assembly adjourns. See cali to 
order under CALL (1); ADJOURN. Cf. SESSION. — meet, vb. 
"The distinction should be noted between the assembly 


1, at 2 (10th-ed. 2000). 


adjourned meeting. 1. See continued meeting. 2. A 
meeting that has adjourned. @ These two senses 
are opposite in meaning, so the term “continued 
meeting” is preferable for sense 1. 


annual meeting. A yearly meeting to elect or install 
ofticers or bahay and to ie uct other routine 
organizational business. ® organization's gov- 
erning documents usu. ica Some time and place 
of such a meeting. (Cases: Corporations $193. 
C.J.S. Corporations § 363.] aoe 
business meeting. A formal meeting called for con- 
’ sidering business, as opposed to a purely edu- 
cational or social event. @ A business meeting may 
fall within a program that also includes social and 
informational events. See PROGRAM (1). 
called meeting. See special meeting. 
continued meeting. A meeting that will be or has 
been resumed after a recess (or a so-called ad- 
journment, which may last for several days but is 
still technically a recess, since it does not end the 
rpeetng): © A continued meeting is technically not 
an “adjourned meeting,” and an “adjourned 
meeting” ued also mean a meeting that has ad- 
journed, so the term “continued meeting” is pref- 
erable. — Also-loosely termed adjourned meeting. 
See RECESS (2). 
creditors’ meeting. Bankruptcy. The first meeting of 


a debtor's creditors and equity security holders, 
presided over by the U.S. Trustee and at which a 
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bankruptcy trustee may be elected and the debtor 
may be examined under oath. 11 USCA § 341. — 
Also termed meeting of creditors; 341 meeting. (Cases: 
a teed $3024. C.J.S. Bankrupicy §§ 193, 
mass meeting. A meeting of an unorganized body 
called to discuss a particular issue or to organize 
for a particular purpose and usu. open to anyone 
interested in that issue or purpose. 


organizational meeting. 1. A mass meeting that 
establishes a permanent or ongoing organization. 
2. A meeting that begins an ongoing organization's 
proceedings under its regular order, such as 
adopting governing documents and electing offi- 
cers, usu. following a mass meeting and an interval 
when the organization operates under provisional 
officers while its governing documents are drafted. 
© If the organizational meeting is.for a corporation 
and the articles of incorporation-name the initial 
directors, the directors hold the meeting. Other- 
wise, the incorporator holds the meeting. [Cases: 
Corporations 24. C.J.S. Corporations § 40.] 3. 
The first meeting after a dissolution, at which a 
newly reconstituted deliberative assembly — such 
as a legislative body or a convention whose mem- 
bers are assuming the seats to which they have 
been elected or re-elected for a new term — elects 
officers, adopts rules, and otherwise organizes for 
the new session. 


regular meeting. A periodic meeting held at a time 
set in an organization’s governing documents or 
under a standing rule or schedule that the deliber- 
ative assembly has adopted. — Also termed stated 
meeting. Cf. special meeting. 

special meeting. A meeting that is not a regular 
meeting; a meeting called for a particular purpose, 
usu. between regular meetings. — Also termed 
called meeting. Cf. regular meeting. (Cases: Corpora- 
tions €194, 298(3). C.J.S. Corporations §§ 364— 
367, 464.] 


stated meeting. See regular meeting. 
341 meeting. See creditors’ meeting. 


meeting-competition defense. Antitrust. A defense to a 


charge of price discrimination whereby the defen- 
dant shows that the lower price was.a good-faith 
attempt to match what it believed to:be a competi- 
tor's equally low offer. : 


meeting of creditors. See creditors’ meetitig under MEET- 


ING, 


meeting of the minds. Contracts. Actual assent by both 


parties to the formation of a contract, meaning that 
they agree on the same terms, conditions, and sub- 


ject matter. @ This was required under the tradition- 


al subjective theory of assent, but modern contract 
doctrine requires out objective manifestations of 
assent. —- Also termed mutuality of assent, aggregatio 
mentium; assensio mentium. See mutual assent under As- 
sent. [Cases: Contracts @15. C.J.S. Contracts 
§§ 35-36, 38.] 


megalopolis (meg-o-lop-s-lis). A heavily populated, 


continuous urban area that is one vast city or com- 
posed of several cities and towns. 


MY AMEE SE TEE ITF 
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Megan’s law (meg-en or may-gan). A statute that 
requires sex offenders who are released from prison 
to register with a local board and that provides the 
means to disseminate information about the regis- 
trants to the community in which they dwell. ¢ 
Although many of these statutes were enacted in the 
late 1980s, ig Scar their popular name from Me- 
gan Kanka of New Jersey, a seven-year-old who in 
1994 was raped and murdered by a twice-convicted 
sex offender who lived across the street from her 
house. All states have these laws, but only some 
require community notification (as by publishing 
offenders’ pictures in local newspapers); in others, 
people must call a state hotline or submit names of 
ages they suspect. The federal version of Megan's 

w may be found at 42 USCA § 14071. — Also 
termed registration and community-notification law, com- 
oe ds n law. [Cases: Mental Health €=452, 
469.] 


meigne (mayn), n. [Law French] Hist. See MEINY. 

meindre age (min-dar ayj or azh), n. [Law French] Hist. 
Lesser age; minority. See MINORITY (1). 

meiny (may-nee), 2. [Law French] Hist. A family, esp. a 
royal household. — Also spelled meine; meinie; meigne. 

melior (mee-lee-or), adj. [Latin] Better; the better, as in 
melior res (“the better thing or chattel"). 


meliorations (meel-ya-ray-shanz). 1. Scots law. Im- 
provements — other than repairs — made to an 
estate by a tenant or liferenter. © The cost of melio- 
rations 1s not recoverable from the landlord or fiar. 
2. Lasting improvements. 


melioribus damnis. See DE MELIORIBUS DAMNIS. 


melius inguirendum (mee-lee-as in-kwa-ren-dam), 1. 
[Law Latin “to be better inquired into") Hist. A writ 
ordering the escheator to investigate a matter fur- 
ther, as by inquiring who is the next heir of a party 
who died seised of lands. 


Melson formula. Family law. A method of calculating a 


noncustodial parent's child-su 
sure that (1) neither parent € 
level in meeting child-support obfigations, and (2) a 
child of a wealthier noncustodial parent shares in 
that parent's higher standard of living. @ Named for 
Judge Elwood F. Melson of Delaware Family Court, 
the formula has been adopted in several states, such 
as Delaware, Hawaii, Montana, and West Virginia: 
The formula works as follows. A self-support reserve 
is first deducted from the parent-obligor’s net in- 
come. Next, a primary support amount per child is 
calculated at an established subsistence level, added 
to actual work-related child-care expenses, and allo- 
cated between the parents. After deducting the sup- 
port obligor’s self-support reserve and pro rata 
share of the child’s adjusted primary support 
amount, a percentage of the obligor’s remaining 
income is allocated to additional child support as a 
cost-of-living adjustment. Total child support is de- 
termined by adding together the noncustodial sae 
ent’s share of primary support and the standard-ol- 
living allowance. 


member. 1. Parliamentary law. One of the individuals 
of whom an organization or a deliberative assembly 
consists, and who enjoys the full rights of participat- 


rt obligation to en- 


Is-below the poverty . 


memorandum 


ing in the organization — including the rights of 
making, debating, and voting on motions — except 
to the extent that the organization reserves those 
rights to certain classes of membership. 


charter member. A member who was a member 
when the charter was granted or adopted; a 
founder. 


full member. See voting member. 
informational member. See nonvoting member. 
limited member. See nonvoting member. 


member ex officio. A member who serves (on a 
board or committee) ex officio and whose mem- 
bership will therefore pass with the office to his or 
her successor. — Also termed ex officio member. See 
EX OFFICIO. 


nonvoting member. A member whose rights do not 
include the right of voting on the organization's or 
assembly’s business. — Also termed tnfornational 
member. 


voting member. A fully enfranchised member, is 
distinguished from a nonvoting member. — Also 
termed full member. 


2. Military law. A person assigned to a court-martial 
to determine guilt and punishment. [Cases: Armed 
Services 943; Military Justice €°870-871, 879. 
C.J.S. Armed Services §§ 158-160, 166-168; Military 
Justice §§ 138-140, 143, 145-147, 151, 153.) 


member bank, See BANK. 


member firm. Securities. A brokerage firm with at least 
one director, officer, or general partner who holds a 
seat in an organizeé securities exchange. — Also 
termed (if organized as a corporation) member corpo- 
ration. (Cases: Exchanges 5-9. C.J.S. Exchanges 
§§ 9-16, 19, 24-26, 34, 36, 39.] 


member of a crew. See SEAMAN. 


member of Congress. An elected official who sits in 
either the U.S. Senate or the House of Representa- 
tives. @ The official may be appointed to fill an 
unexpired term. — Abbr. MC. [Cases: United States 
7.1. C,J.S. United States § 16.) ~ 


member of Parliament. A person with the right to sit 
in one of the two houses of Parliament. — Abbr. MP. 
See PARLIAMENT. 


membership committee. See COMMITTEE. 


membrana (mem-bray-na), n. -[Latin “parchment”] 
Hist. 1. A skin of parchment. 2. A notebook of leaves 
of parchment. @ The English rolls were made of 
several types of parchment and the term membrana 
was used in referring to them. 


membrum (mem-bram), n. [Latin “limb"] A division of 
something, esp. a slip or small piece of land. 


memdispo (mem-dis-poh). Slang. See memorandum 
opinion under OPINION (1). 


memorandum. 1. An informal written note or record 
outlining the terms of a transaction or contract <the 
memorandum indicated the developer's intent to 
buy the property at its appraised value>. ¢ To 
satisfy the statute of frauds, a memorandum can be 
written in any form, but it must (1) identify the 


memorandum articles 


parties to the contract, (2) indicate the contract's 
subject matter, (3) contain the contract’s essential 
terms, and (4) contain the signature of the p 
against whom enforcement is sought. — Also terme 
tal; note. See STATUTE OF FRAUDS. (Cases: Con- 
tracts 932; Sales €28; Vendor and Purchaser 
€21. C.J.S. Contracts § 69; Sales §§ 68-73; Vendor 
and Purchaser §§ 24-25.] 2. An informal written com- 
munication used esp. in offices <the firm sent a 
memorandum reminding all lawyers to turn in their 
timesheets>. — Often shortened to memo. 3. A par- 
ty’s written statement ofits legal arguments present- 
ed to the court, usu. in the form of a brief <memo- 
randum of law>. Pl. memoranda, memorandums. 


memorandum articles. Marine insurance. Goods de- 
scribed in the memorandum clause. See MEMORAN- 
DUM CLAUSE. [Cases: Insurance 672235, 2241. C.J.S. 
Insurance §§ 1195-1196, 1199-1208, 1208, 
1211-1214, 1216-1217.) 


memorandum check. See CHECK. 
memorandum clause. A marine-insurance clause pro- 
tecting underwriters from liability for injury to 
ae that are particularly perishable, or for minor 
mages. [Cases: Insurance €2235, 2241. C].S. 


Insurance §§ 1195-1196, 1199-1203, 1208, 
1211-1214, 1216-1217.] : 
“This clause was first introduced Into the {marine- 
insurance] policies about the year 1749. that time 
the insurer was every Injury, however small, 
happened to the thing insu The memorandum 


oat m 

... USU lares that the enumerated articles, 
and any other articles that are perishable in thelr own 
nature, shall be free from average ee a given pa 


unless general, or the ship be stranded. In consequence 
this tion, | partial fosses, however Inconsidera- 
bla, are to be bome by a general average, provided th 


were incurred In a case proper for such an average ...." 
James Kent, Commentaries on Law *294-95 
(George Comstock ed., 11th edi. 1866). ; 
memorandum decision. See memorandum opinion un- 
der OPINION (1). 


memorandum disposition. See memorandum opinion 
under OPINION (D. ; 


memorandum in error. A document alleging a factual 
error, usu. accompanied by an affidavit of proof. 


memorandum of alteration. English law. A patentee’s 
disclaimer of certain rights — such as rights to part 
of an invention: that is not new and useful — to 
avoid losing the’whole patent. @ Until the mid-19th 
century, if a single patent was granted for two inven- 
tions, one of which was not new and useful, the 
entire patent would be defective. 


_ memorandum of association. English law. A legal doc- 
' ument setting up a corporation — either with or 
without limited liability — and including the compa- 
ny's name, purpose, and duration. See ARTICLES OF 
INCORPORATION. 


memorandum of intent. See LETTER OF INTENT. 

memorandum of understanding. See LETTER OF IN. 
TENT. 

memorandum opinion. See OPINION (D. 

memorandum sale. See SALE. 


memorial, n. 1. An abstract of a legal record, esp. a 
deed; MemoranpbuM (1). (Cases: Records 1, 30-31. 
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C.J.S. Criminal Law §§ 449-450; Records §§ 2, 60, 
62-63, 65, 74-93, 95.] 2. A written statement of facts 
presented to a legislature or executive as a petition. 


memoriter (mo-mor-o-ter), adv. (Latin “with an accu- 
rate memory"] From memory; by recollection. @ 
Memoriter proof of a written instrument is furnished 
by the recollection of a witness who knew the instru- 
ment. 


menacing, n. An. attempt to commit common-law as- 
sault. © The term is used esp. in jurisdictions that 
have defined assault to inchede battery. See ASSAULT. 
[Cases: Assault and Battery @°61; Extortion and 
Threats 25.1. CJ.S. Assault and Battery § 82; 
Threats and Unlawful Communications §§ 2-20.} 


mendacity (men-das-d-tee), n. 1. The quality of being 
untruthful. 2, A lie; falsehood. — mendacious (men- 
day-shas), adj. 


mendicatorie (men-di-ke-tor-ee-ee). [Law Luiin] Hist. 
As a supplicant or beggar. “ 


men of straw. Hist. False witnesses who wandered 
around courts and were paid to give untrue testimo- 
ny. @ They stuffed straw into their shoes so that 
advocates could recognize them. See sTRAW MAN (4). 


mens (menz), n. [Latin] Mind; intention; will. 
mtensa. See MANAGIUM. 


mensa et thoro (men-so et thor-oh). [Latin] Bed and 
board. See A MENSA ET THOR; divorce a mensa et thoro 
under DIVORCE. 


mensalia (men-say-lee-a), n. [fr. Latin mensa “a table’) 
Parsonages; spiritual livings. — Also termed mensal 
benefices. 


mensis (men-sis), n. [Latin] Roman lew. A month. 


mens legis (menz lee-jis). (Latin “the mind of the law") 
The spirit or purpose of a law. 


mens legislatoris (menz lej-is-le-tor-is). (Latin “the in- 
tention of the lawmaker”] Legislative intent. 


mensor (men-sor), n. [fr. Latin meri “to measure”) 
Roman law. A measurer of land; a surveyor. 


mens rea (menz ree-o). [Law Latin “guilty mind") The 
state of mind that the prosecution, to secure a con- 
viction, must prove that a defendant had when 
committing a crime; criminal intent or recklessness 
<the mens rea for theft is the intent to’ deprive the. 
rightful owner of sll oath © Mens rea is the 
second of two essential elements of every crime at 
common law, the other being the actus reus. — 
termed mental element; criminal intent; guilty mind. PI. 
mentes reae (men-teez ree-ee). Cf. acrus Reus. (Cases: 
Criminal Law €20. C.].S. Criminal Law §§ 31-33, 
35-39; Negligence § 913.] 
“There are only two states of mind which constitute mens 
rea, and ‘hey are intention, and recklessness.” J.W. Cecil 


bla Kenny's Outlines of Criminal Law 29-30 (16th ed. 
} 


“Most English | 3 would however now agree with Sir 
James Fitzjames bg that the expression mens rea is 
unfortunate, though too firmly established to be expetied, 
lust because it misleadingly suggests that, In general, moral 
culpability is ess toa . they would assent to 
bya judge that the true transia- 

penal by state or by the common law Palerd v. Soltiage, 
or 8 commen law.’ v. , 

(1925) 1 KB. at bo (per Shearman, J.)].” H.LA. Hart, 
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“Legal Responsibility and Excuses,” in Punishment. and 
Responsibility 28, 36 (1968). 

“Some years ago the mens-rea doctrine was criticized on 
the ground that the Latin phrase Is ‘misleading.’ tf the words 
‘mens rea’ were to be regarded as self-explanatory they 
would be open to this objection, but thay are to be consid- 
ered merely as a convenient fabel whl may be attached 
to any fact sufficient for criminal guilt 

tion with socially harmful conduct). This includes a field too 
complex for any brief self-explanatory phrase, and since it is 
Important to have some sort of dialectic sl.orthand to ex- 
press the idea, this time-honored label will do as well as 
any." Rollin M. Perkins & Ronald N. Boyce, Criminal Law 
826-27 (3d ed. 1982). 


mensularius (men-sa-lair-ee-as), n. [fr. Latin mensa “a 


table”) Roman law. A dealer in money; a money- 
changer; a banker. 


mensura (men-s{y]oor-a), n. [Latin] Hist. A measure. 


mensura domini regis (men-s[y]oor-e dom-e-ni ree-jis). 
(Law Latin “the measure of our lord the king") Hist. 
The standard weights and measures established un- 
der Richard I, in his Parliament at Westminste: in 
1197. 
“Thus, under king Richard |, in his parliament holden at 
Westminster, A.D. 1197, tt was ordained that there shail be 
pay one weight and ons measure Mies esr the :ingdom, 
and that the cust of the assise or dard of weights 
and measures be committed to certain persons in 
every tty and borough .... In king John’s time this ordi- 
nance of king Richard was frequently dispensed with for 
money which occasioned a provision to be made for enfore- 
Ing It .... These original standards were called pondus 
regis, vy eaten : shied Hy ioortn os by a 
variety of subsequen' es ept in the exchequer, 
and all weights and measures to be made conformable 
thereto.” 1 William Blackstone, Commentaries on the Laws 
of England 265-66 (1765). 


mental anguish. See EMOTIONAL DISTRESS. 
mental capacity. See CAPACITY (8). 

mental cruelty. See CRUELTY. 

mental distress, See EMOTIONAL DISTRESS. 
mental element. See MENS REA. 


mental evaluation. 1. INDEPENDENT MENTAL EVALUATION. 
2. PSYCHIATRIC EXAMINATION. 


mental examination. See rsYCHIATRIC EXAMINATION. 


mental illness. 1. A disorder in thought or mood so 
substiruial that it impairs judgment, behavior, per- 
ceptions of remy: or the ability to cope with the 
ordinary demands of life. [Cases: Mental Health 
$3. C.J.S. Insane Persons §§ 2, 6.] 2. Mental disease 
that is severe enough to necessitate care and treat- 
ment for the afflicted person's own welfare or the 
welfare of others in the community. 


mental incompetence. See INCOMPETENCY. . 


mental reservation. One party's silent understanding 
or exception to the meaning of a contractual provi- 
sion. (Cases: Contracts @°14-15. C.J.S. Contracts 
8§ 35-36, 38, 57.] 


mental shock. See sHOCK. 
mental suffering. See EMOTIONAL DISTRESS. 


mente coptus (men-tee kap-tes). [Latin “captured in 
mind”"] Persons who are chronically insane. 


mentes reae (men-teez ree-ec). pl. MENS REA. 
mentiri (men-tt-ri), vb. [Latin] To lie. 


{in connec-. 


merces 


mentition (men-tish-en), n. [fr. Latin mentitio “lying"] 
The act of lying. 


MEPA. abbr. MULTIETHNIC-PLAGEMENT ACT OF 1994. 


mera facta quae in meris faciendi finibus consistunt 
(meer-o fak-ta kwee in meer-is fay-shee-en-di fin-o- 
bas kan-sis-tent). [Latin] Hist. Mere acts consisting in - 
bare performance. 


mera noctis (meer-a nok-tis), 2. [Latin “middle of the 
night") Midnight. 

mercantile (mar-ken-teel or -til or -til), adj. Of or 
relating to merchants or trading; commercial <the 
mercantile system>. +: 


mercantile agent. See AGENT (2). 
mercantile law. See COMMERCIAL LAW (1). 


Mercantile Law Amendment Acts. The Mercantile 
Law Amendment Act of 1856 (19 & 20 Vict., chs. 60, 
97) and the Mercantile Law Amendment Act (Scot- 
land) of 1856, passed primarily to reconcile parts of 
ees laws of England, Scotland, and Ire- 

nd. 


mercantile paper. See commercial paper (1) under Pa. 
PER. 

mercative (mar-kay-tiv), adj. (fr. Latin mercatum “a 
market") Scots law. Belonging to trade. 


mercatum (mer-kay-tam), n. [Law Latin] A market; a 
contract of sale; a bargain. 


mercedary (mer-sa-der-ee), n. [Latin] An employer; 
one who hires. 

mercenarius (mar-se-nair-ee-as), n. [Latin] 1. An em- 
ployee; a servant. 2. A soldier of fortune. — Also 
spelled mercennarius. 


mercenary (mar-sa-ner-ee). Int'l law. A professional 
soldier hired by someone other than his or her own 
government to fight in a foreign country. 


e (mor-san-law). [fr. Saxon myrcnalag] The 
law of the Mercians. @ This was one of the three 
gate legal systems prevailing in England at the 

ginning of the 11th century. It was observed in 
many midland counties and those bordering on 
Wales. — Also spelled merchenlagé (mor-shen-law). — 
Also termed lex merciorum (leks mor-shee-or-am); 
Mercian law (mor-shee-on or mor-shan). See DANELAW; 
WEST-SAXON LAW. 


“[A]bout the beginning of the eleventh 


Fo ot toe tury there were 
three systems 
bias Oe he 


ditferent dis- 


merces (mor-seez), n. [Latin] Roman law. 1. An agreed 
payment for a thing or services specifically contract- 
ed for; rent, hire. 


“There must be consent, a and an agreed rf 
rine ati be coat en ot 


ment (merces) .... The merces must be certain 
nian's texts say that, as In sale, it must be money. But there 
is not the same here, and Galus does not state 


such a nile. tt ls possibte that it did not exist in classical law 
and, even under Justinian, some cases cannot be recon- 
ciled with the rule. The rent of land might be in luce and 
even a fraction of the crop. This last confilcts the rule of 
Galus that ft must be certain: it is held by some writers that 


merchandise 


the text is interpolated, by others that the relation was not 
teally focatio conductio, but societas (partnerehip). The 
sum: more often ft was a 


2. A reward, esp. for a gratuitous service. Cf. HONOR. 
ARIUM. 
“A eoonyee Lip for any kind of phir: bag tha 
preced ream: 6.g., for saving one's 
called marcas” Adalf Base Encyclapedic of 
Roman Law 581 (1953). 


merchandise (mer-chan-diz also -dis). 1. In general, a 
movable object involved in trade or traffic; that 
which is passed from hand to hand by purchase and 
sale. 2. In particular, that which is dealt in by 
merchantsy an article of trading or the class of ob- 
jects in which trade is carried on by physical trans- 
fer; collectively, mercantile goods, wares or commod- 
ities, or any subjects of regular trade, animate as well 
as inanimate. @ This definition erally excludes 
real estate, ships, uitangibles such as software, and 
the like, and does not apply to money, stocks, bonds, 
notes, or other mere representatives or measures of 
actual commodities or values. — Also termed (in 
senses | & 2) article of merchandise. 3. Purchase and 
sale; trade; traffic, dealing, or advantage from deal- 

"ing. . 
merchandise broker. See BROKER. 


Merchandise Marks Acts. Hist. An 1887 statute (50 & 
51 Vict., ch. 28) making it a misdemeanor to fraudu- 
lent'y mark merchandise for sale or to sell merchan- 
dise so marked. @ This statute was repealed in 1968. 


merchant. One whose business is buying and selling 
goods for profit; esp. a person or entity that holds 
itself out as having expertise peculiar to the goods in 
which it deals and is therefore held by the law to a 
higher standard of expertise than that of a nonmer- 
chant. @ Because the term relates solely to goods, a 
supplier of services is not considered a merchant. 
[Cases: Sales 15.1. C.J.S. Sales § 10.] 
“The definition of ‘merchant’ in [U Section 2-104(1) 
Identifies two se but often Int criterla: Does 
. the seller ‘deal in goods’ of that kind, or does the seller 
‘otherwise 


by his occupation’ hold himself out as having 
to,the goods? ft should be 
these two 


have no expertise regarding the particular 
distributers, Roleselora 


(1884). . 


merchantable (mor-chent-a-bal), adj. Fit for sale in the 
usual course of trade at the usual selling prices; MAR- 
KETABLE. — Also termed salable. See imphed warranty 
of merchantability under WARRANTY (2). [Cases: Sales 
272. CJ.S. Sales §§ 254-256.] — merchantability, 
n. 


merchantable title. See marketable title under TITLE (2). 


merchant appraiser. An expert appointed by a cus- 
toms officer to reexamine and revalue imported 
goods for customs purposes. @ The appraiser is usu. 
an experienced merchant who deals in or has dealt 
in goods of the character and quality of those at 
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issue. An appraiser is appointed only when an im- 
porter requests one. a 


merchant exception. Contracts. In a sale of , an 
exemption from the statute of frauds whereby a 
contract between merchants is enforceable if, within 
a reasonable time after they reach an oral agree- 
ment, a written confirmation of the terms is sent, to 
which the recipient does not object within ten days 
of receiving it. © The only effect of failing to object 
to the written confirmation is that the recipient will 
be precluded from relying on the statute of 
frauds — or the lack of a formal, written agree- 
ment — as a defense to a breach-of-contract claim. 
The party seeking to enforce an agreement must stil] 
rove t an agreement was reached. UCC 
§ 2-201(2). [Cases: Frauds, Statute of 127.) 


merchant lessee. See LESSEE. : 

merchantman. Archaic. A vessel employed in foreign 
or interstate commerce or in the merchant service. 

merchant’s accounts. Current. mutual accounts be- 
tween merchants showing debits and credits for 
merchandise. 


merchant’s defense. The principle that a store owner 
will not be held liable for reasunably detaining a 
suspected shoplifter, to facilitate an investigation b 
a law-enforcement officer, if probable cause exists td 
suspect the detained perscn of wrongfully removing 
merchandise from the store. (Cases: False Imprison- 
ment &11,] 


merchant seaman. See SEAMAN. 


merchant’s firm offer. See irrevocable offer under or- 
FER. ; 


Merchant Shipping Acts. English statutes to improve 
shipping conditions by, among other things, vesting 
the superintendence of merchant shipping in the 
board of trade. 


merchenlage. See MERCENLAGE. 

merchet (mor-chet). See MARCHET. 

mercheta, See MARCHET. 

merchetum. See MARCHET. 

merciament (mor-see-a-mant). Archaic. See AMERCE- 
MENT. : one 

Mercian law. See MERCENLAGE. fe, 

Meréimoniatus Angliae (mor-sa-moh-nee-ay-tes ang- 
glee-ee). [Law Latin] Hist. English customs duties on 
merchandise brought into the country. 


mercy. Compassionate treatment, as of criminal of- 
fenders or of those in distress; esp. imprisonment, 
rather than death, imposed as punishment for capi- 
tal murder. See CLEMENCY. 


mercy killing. See EUTHANASIA. 


mercy rule, Evidence. The principle that a defendant 
is entitled to offer character evidence as a defense to 
a criminal charge. @ This type of evidence is often 
offered by the defendant's friends and relatives. Fed. 
R. Evid. 404(a)(1). 


mere (mair or mer), x. [Law French] Mother, as in the 
phrase en ventre sa mere (“in its mother's womb"). 


| 


mere-continuation doctrine. A principle under which 


a successor corporation will be held liable for the 
acts of a predecessor corporation, if only one corpo- 
ration remains after the transfer of assets, and both 
aia pein share an identity of stock, shareholders, 
and directors. — Also termed continutty-of-entity doc- 
rine. Cf. SUBSTANTIAL-CONTINUITY pocTRINE. [Cases: 
Corporations €445.1. C.J.S. Corporations § 657.] 


mere-evidence rule. Criminal procedure. The former 


doctrine that a search warrant allows seizure of the 
instrumentalities of the crime (such as a murder 
weapon) or the fruits of the crime (such as stolen 
goods), but does not permit the seizure of items that 

ve blared ag only (such as poplar 
documents). @ The Supreme Court has abolish 
this rule, and today warrants may be issued to search 
for and seize all evidence of a crime. Warden v. 
Hayden, 387 U.S. 294, 87 S.Ct. 1642 (1967), Fed. R. 
Crim. P. 41(b). (Cases: Searches and Seizures 102. 
C.J.S. Searches and Seizures §§ 132-134.] 


mere license. See bare license under LICENSE. 
mere licensee. Sed bare licensee under LICENSEE. 
mere right. An abstract right in property, without 


possession or even the right of possession. — 
termed jus merum; merum jus; meer dreit. 


“The mere right of property, the prietatis, without 
either possession or even the ci Helpe lon. This Is 
frequently spoken of in our b under the name of the 
mere right, jus merum; and the estate of the owner is in 
such cases sald to be totally devested, ee toaright.A 
person in this situation may have the true u' eg gh arof 
of the lands In himself: but by the Intervention of certain 
circumstances, elther by his own negligence, the solemn 
act of his ancestor, or the determi: n of a court of 
ustice, the presume evidence of that right ts strongly in 

vour of his antagonist; who has thereby obtained the. 
absolute right of possession .... The helr therefore in this 
case has only a mere right, and ue ee ene ar 
proof of It, in order to recover the lands.” 2 William Black- 
70) Commentaries on the Laws of England 197-88 


merestone (meer-stohn). Archaic. A stone that marks 


land boundaries. — Also spelled mearstone. 


meretricious (mer-e-trish-as), adj. 1. Involving prosti- 


tution <a meretricious encounter>. 2. (Of a roman- 
tic relationship) involving either unlawful sexual 
connection or Jack’ of capacity on the part of one 
party <a meretricious marriage>. 3. Superficially 
attractive but fake nonetheless; alluring by false 
show <meretricious advertising claims>. 


meretricious relationship. Archaic. A stable, marriage- 


like relationship in which the parties cohabit know- 
ing that a lawful marriage between them does not 
exist. 


mergee (moar-jee). A participant in a corporate merg- 


er. 


merger. 1. The act or an instance of combining or 


uniting. 2. Contracts. The substitution of a superior 
form of contract for an inferior form, as when a 
written contract supersedes all oral agreements and 
prior understandings. (Cases: Contracts @=245. 
C.J.S. Contracts § 416.] 
“Where two have made a simple contract for any 
purpose, and afterwards have entered Into an Identical 
engagement by deed, the simple contract is in the 
deed and becomes extinct. This extinction of a lesser In a 
higher security, fike the extinction of a lesser in a greater 


merger 


interest in lands, is called merger.” Willlam R. Anson, Princi- 
peg Law of Contract 85 (Arthur L. Corbin ed., 3d Am. 


3. Contracts. The replacement of a contractual duty 
or of a duty to compensate with a new duty between 
the same parties, based on different operative facts, 
for the same performance or for a performance 
differing only in liquidating a duty that was previ- 
ously unliquidated. 4. Property. The absorption of a 
lesser estate into a greater estate when both become 
the same person's property. Cf. SURRENDER (3). 
(Cases: Estates in Property @°10. C.J.S. Estates 
§§ 129, 152.] 
“{]t would be absurd to allow a person to have two distinct 
estates, Immediately on each other, while one of 
them includes tha time of both .... There would be an 
absclute Incompatibility in a person filling, at the same time, 
the characters of tenant and reversioner in one and the 
same estate; and hence the reasonableness, and even 
necessity, of the doctrine of merger." 3 James Kent, Com- 
mentaries on American Law (George Comstock ed., 
11th ed. 1868). 


5. Criminal law. The absorption of a lesser included 
offense into a more serious offense when a person is 
charged with both crimes, so that the person is not 
subject to double jeopardy. @ For example, a defen- 
dant cannot be convicted of both attempt (or solici- 
tation) and the completed crime — though merger 
does not apply to conspiracy and the completed 
crime. — Also termed merger of offenses. (Cases: 
Criminal Law € 30. C.J.S. Criminal Law §§ 14, 
16-18.] 6. Civil procedure. The effect of a judgment 
for the plaintiff, which absorbs any claim that was 
the subject of the lawsuit into the judgment, so that 
the plaintiffs rights are confined to enforcing the 
judgment. Cf. par (6). [Cases: Judgment 582. 
C.J.S. Judgments § 704.] 7. The joining of the proce- 
dural aspects of law and equity. 8. The absorption 
of one organization (esp. a corporation) that ceases 
to exist into another that retains its own name and 
identity and acquires the assets and liabilities of the | 
former. @ Covporate mergers must conform to stat- © 
utory formalities and usu. must be 3 pi by a 
majority of the outstanding shares. Cf. coxsoLtpa- 
TION (@; BUYOUT. [Cases: Corporations €@581. C.J.S. 


Corporations §§ 792-797.] 

bust-up merger. A merger in which the acquiring 
corporation sells off lines of business owned by the 
target corporation to repay the loans used in the 
acquisition. , 

cash merger. A merger in which shareholders of 
the target company must accept cash for their 
shares. — Also termed cash-out merger, freeze-oul 
merger. (Cases: Corporations 584. C.J.S. Corpora- 
tions §§ 799-801.) 


conglomerate merger. A merger between unrelated 
businesses that are neither competitors nor cus- 
tomers or suppliers of each other. (Cases: Monop- 
olies €20(9). C.J.S. Monopolies §§ 110, 114.) 


“A meroet which is nenbet vertical decalth Hpac Me a 
conglomerate merger. A pure congtomerate merger is one 
In Which there are no economic relationships between the 
soquiling end the acquired firm. Mixed lomerate merg- 
ers Involve horizontal or vertical relationships, such as the 
acquisition of a firm producing the same product as the 
8 ral but selling it in a different geographical market, 

ich is not a horizontal merger because the ing 
companies are not competitors ...." 54 Am. Jur. 2d Mo- 


merger clause 


nopolles, Restraints of Trade, and Untalr Trade Practices 
§ 169, at 226 (1996). : 

de facto merger (di fak-toh). A transaction that has 
the economic effect of a statutory merger but that 
is cast in the form of an acquisition or sale of assets 
or voting stock. ® Although such a transaction does 
not meet the statutory requirements for a merger, 
a court will generally treat it as a statutory merger 
for purposes of the appraisal remedy. (Cases: Cor- 
porations €°445.1. C.J.S. Corporations § 657.) 


downstream . A merger of a parent corpora- 
tion into its subsidiary. 


forward triangular merger. See triangular merger. 
freeze-out merger. See cash merger. 
horizontal merger. A merger between two or more 


businesses that are on the same market level be- 
cause they nianufacture similar products in the 


same hic region; a merger of direct com- 
pation. = = Nes tetined horizontal integration. 
product-extension merger. A merger in which the 
products of the er ate company are comple- 
mentary to those of the acquiring company and 
may be produced with similar facilities, marketed 
-through the same channels, and advertised by the 
same media. 


reverse triangular merger. A merger in which the 
acquiring corporation's subsidiary is absorbed into 
the target corporation, which becomes a new sub- 
sidiary of the acquiring corporation. — Also 
termed reverse subsidiary merger. 


short-form merger. A statutory merger that is less 
expensive and time-consuming than an ordinary 
statutory merger, usu. permitted when a subsid- 
jary merges into a parent that already owns most 
of the subsidiary's shares. @ Such a merger is 
generally accomplished when the parent adopts a 
merger resolution, mails a copy of the plan to the 
subsidiary's record shareholders, and files the exe- 
cuted articles of merger with the secretary of state, 
who issues a certificaté of merger. 


statutory merger. A merger provided by and con- 
ducted according to statutory requirements. 


stock merger. A merger involving one company's 
purchase of another company’s capital stock. 

x merger. A merger in which the target 
corporation is absorbed into the acquiring co: 
ration’s subsidiary, with the target’s shareholders 
receiving stock in the parent corporation. — Also 
termed subsidiary merger; forward triangular merger. 
upstream merger. A merger of a subsidiary corpo- 
ration into its parent. 


vertical merger. A merger between businesses occu- . 


pying different levels of operation for the same 
praduct, such as between a manufacturer and a 
retailer; a merger of buyer and seller. 


9. The merger of rights and duties in the same 
person, resulting in the extinction of obligations; 
esp. the blending of the rights of a creditor and 
debtor, resulting in the extinguishment of the credi- 
tor's right to collect the debt. @ As originally devel- 
oped in Roman law, a merger resulted from the 
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marriage of a debtor and creditor, or when a debtor 

e the creditor's heir. — Also termed ¢ ion; 
confusion of debts; confusion of rights. Cf. CONFUSION OF 
tires. 10. The absorption of a contract into a court 
order, so that an agreement between the parties 
(often a marital agreement incident to a divorce or 
separation) loses its separate identity as an enforce- 
pai contract when it is incorporated into a court 
order. 


merger clause. See INTEGRATION CLAUSE. 


merger doctrine. 1. Copyright. The principle that since 
an idea cannot be copyrighted, neither can an ex- 
pression that must inevitably be used in order to 
express the idea. © When the idea and expression 
are very difficult to separate, they are said to merge. 
For example, courts have refused copyright protec- 
tion for business-ledger forms (Baker: v. Selden, 101 
U.S. 99 (1879)), and for contest rules that were 
copied almost verbatim (Morrissey v. Procter & Gam- 
ble, 379 F.2d 675 (Ist Cir. 1967)). — Also termed 
Baker v. Selden doctrine. [Cases: Copyrights and Intel- 
lectual Property 4.5. C.J.S. Copyrights and Intellec- 
tual Property § 10.) 2. Hist. Family law. The common- 
law principle that, upon marriage, the husband and 
wife combined to form one legal entity. — Often 
shortened to merger. See SPOUSAL-UNITY DOCTRINE; LE- 
GAL-UNITIES DOCTRINE. 


merger of offenses, See MERGER (5). 


meritorious (mer-a-tor-ee-as), adj. 1. (Of an act, etc.) 
meriting esteem or reward <meritorious trial per- 
formance>. 2. (Of a case, etc.) meriting a legal 
victory; having legal worth <meritorious claim>. 


meritorious consideration. See good consideration un- 
der CONSIDERATION (1). 


meritorious defense. See DEFENSE (1). 


merit regulation. Under state blue-sky laws, the prac- 
tice of requiring securities offerings not only to be 
accompanied by a full and adequate disclosure but 
also to be substantively fair, just, and equitable. 


merits. 1. The elements or grounds of a claim or 
defense; the substantive considerations to be taken 
into account in deciding a case, as opposed to extra- 
neous or technical points, esp. of procedure <trial 
on the merits>. 2. EQUITY (3) <on questions of eutha- 
nasia, the Supreme Court has begun- to concern 
itself with the merits as well as the law. 

merit system. The practice of hiring and promoting 
employees, esp. government employees, based on 
their competence rather than political favoritism. Cf. 
spoits system. (Cases: Officers and Public Employees 
ray C.J.S. Officers and Public Employees §§ 63-65, 
71-74.) 


Merit Systems Protection Board. The independent 
fedeval seeich that oversees personnel practices of 
the federal government and hears and decides ap- 
ape from adverse personnel actions taken against 
ederal employees. @ It has five regional offices and 
five field pape Its functions were transferred from 
the former Civil Service Commission under Reorga- 
nization Plan No. 2 of 1978. — Abbr. MSPB. See civ- 
IL rae reer [Cases: ener an Public 
Employees €°72.20. C.J.S. Officers and Public Empl 
ees §§ 143, 195.] J mf a, 
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mero motu. See EX MERO MOTU. 


Merrill doctrine. The principle that the government 
cannot be estopped from disavowing an agent's un- 
authorized act. Federal Crop Ins. Corp. v. Merrill, 332 
U.S. 380, 68 S.Ct. 1 (1947). [Cases: Estoppel 62; 
United States 60. C.J.S. Estoppel §§ 168-176, 188; 
United States § 109.) 


merum (meer-am). [Latin] Hist. Mere; naked. 

merum jus (meer-am jas). See MERE RIGHT. 

merx (marks). [Latin] Hist. Trade articles; merchan- 
dise. 


merx et pretium (marks et pree-shee-am). [Lgw Latin] 
Roman & Scots law. Goods and a price. @ These 
components are two essential items for a sales con- 
tract. . 


mescreaunt (mes-kree-awnt or mis-kree-ant). [Law 
French] Hist. miscreant. — Also termed mescroyant. 


mese (meez or mees), n. [Law French] Hist. A house. — 
Also spelled mees; meas. 


mesnalty (meen-al-tee), n. (fr. Law French and English 
mesne “middle"] Hist. 1. The estate or manor held 
by a mesne lord. 2. The right of the mesne; the 
tenure of the mesne lord. — Also spelled mesnality. 
See MESNE LORD. 


mesne (meen), adj. 1. Occupying a middle position; 
intermediate or intervening, esp. in time of occur- 
rence or performance <the mesne encumbrance has 
priority over the third mortgage, but is subordinate 
to the first moritgage>. 2. Hist. Of or relating to a 
lord who holds land of a superior while himself 
having a tenant. 


mesne, writ of. See DE MEDIO. 


mesne agreement. A transfer of intellectual-property 
tights through an intermediary, usu. an assignee, 
rather than direcdy from the property's creator. 


mesne assignment. See ASSIGNMENT (2). 
mesne conveyance. See CONVEYANCE. 
mesne encumbrance. See ENCUMBRANCE. 


mesne lord. Hist. A feudal lord who stood between a 
tenant and the chief lord, and held !and from a 
superior lord. See LoRD (3). 


mesne process. See PROCESS. 
mesne profits, See profit (1). 


mesonomic (mes-a-nom-ik also mee-za), adj. Of, relat- 
ing to, or involving an act that, although it does not 
affect a person's physical freedom, has legal conse- 
aa in its evolution. @ This term was coined by 
the philosopher Albert Kocourek in his book Jural 
Relations (1927). Cf. zyGNomic. 


message. A written or oral communication, often sent 
through 4 messenger or other agent, or electronical- 
ly (e.g., through e-mail or voicemail). 


annual message. A message from the President or a 
overnor given at the opening of an annual legis- 
ative session. 


Presidential message. A communication irom the 
President to the U.S. Congress on matters pertain- 
ing to the state of the union, esp. of matters 


mete out 


requiring legislative consideration. U.S. Const. art. 
Il, § 3. — Also termed State of the Union. (Cases: 
United States 26. C.].S. United States §§ 45-47.] 


special message. A message from the President or a 
governor relating to a particular matter. 


veto message. See VETO MESSAGE. 


message from the Crown. An official communication 
from the sovereign to Parliament. 


messarius (moa-sair-ee-as), n. [fr. Latin messis] Hist. A 
chief servant; a bailiff; an overseer of the harvest. 


messenger. 1. One who conveys a communication; 
esp. one employed to deliver telegrams or other 
communications. 2. Hist. An officer who performs 
certain. ministerial duties, such as taking temporary 
charge of assets of an insolvent estate. 


messuage (mes-wij). A dwelling house together with 
the curtilage, including any outbuildings. See curtt- 
LAGE. 


meta (mee-te), n. [Latin] 1. Roman law. The mark 
where a racecourse ends or around which chariots 
turn; by extension, a limit in space or time. 2. Hist. A 
boundary; a border. 


metalaw (met-a-law). A hypothetical set of legal princi- 
ples based on the rules of existing legal systems and 
designed to provide a framework of agreement for 
these different systems. 


“(T]he Constitution controls the deployment of governmen- 
tal power and defines the rules for how such power may be 
structured and applied. The Constitution, therefore, is not a 
body of rules about ordinary private actions, but a collection 
of rules about the rules and uses of law: in a word, 
yr all Laurence H. Tribe, Constitutional Choices 246 


metallum (ma-tal-am), n. Roman law. 1. Metal; a mine. 


2. Labor in the mines as punishment for a crime. @ 
This was one of the most severe punishments short 
of death. 


metatag. A word or phrase in HTML computer code 
that usu. identifies the subject of a webpage and acts 
as a hidden keyword for Internet search engines. @ 
A person who uses a trademark as a metatag without 
permission may infringe on the trademark owner's 
rights. 

metatus (me-tay-tas), n. [Law Latin] Hist. A dwelling; 
quarters; a seat. 

metayer system (me-tay-yar or met-a-yay). An agricul- 
‘ural Be das in which, land is divided into smaall 
farms. among single families who pay a landlord a 
fixed portion — usu. half — of the produce and the 
landlord provides the stock. @ The system was for- 
merly prevalent in parts of France and Italy, and in 
the southern part of the United States. — Also 
written mélayer system. 


metecorn (meet-korn). Archaic. A portion of corn a 
lord pays a tenant for labor. 

metegavel (meet-gav-al). Archaic. A rent or tribute 
paid in supplies of food. 

metelotage (me-te-loh-tahzh). [French] 1. French law. 
The leasing of a ship. 2. A seaman's wages. 


mete out, vb. To dispense or measure out (justice, 
punishment, etc.) <shortly after the jury returned 


meter 


its verdict, the judge meted out an appropriate 
punishment>. 


meter. 1. A metric unit of length equal to 39.368 
inches. 2. An instrument of measurement used to 
measure use or consumption, esp. used by a utility 
company to measure utility consumption <a gas 
meter> <a water meter> <a parking meter>. 


meter rate. A rate that a utility company applies to 
determine a charge for service <meter rate based on 
kilowatt-hours of electricity>. 


‘metes and bounds (meets). The territorial limits of 
real property as measured by distances and angles 
from designated landmarks and in relation to ad- 
joining properties. @ Metes and bounds are usu. 
descri in deeds and surveys to establish the 
boundary lines of land. — Also termed butts and 
bounds; lines and comers. See CALL (5). [Cases: Bound- 
aries 7-8. C.].S. Boundaries §§ 10-17.] 


metewand (meet-wahnd). Archaic. A measuring staff of 
varying lengths. 

meteyard (meet-yahrd). Archaic. A metewand that is 
one yard long. 

_ method. A mode of organizing, operating, or per- 

forming something, esp. to achieve a goal: <method 

of election> <method of performing a job>. 


method claim. See PATENT CLAIM. 
method patent. See PATENT (3). , 
metric system. A decimal system for measuring 


length, weight, area, or volume, based on the meter 
as a unit length and the kilogram as a unit mass. 


metropolitan, adj. Of or relating to a city or metropo- 
lis. 


metrepoliten, n. Eccles. law. An archbishop; the head 
of a province <the Archbishop of Canterbury is a 
metropolitan>. 


metropolitan council. An official ur quasi-official body 
appointed or elected by voters of a’ metropolitan 
area to provide for the unified administration of 
services (such as sewage disposal or public transpor- 
tation) to the cities and towns within the metropoli- 
tan area. [Cases: Municipal Corporations €=39. 
C.J.S. Municipal Corporations §§ 78-80.) 


metropolitan district. See pisTRICT. 


metropolitan magistrate. See metropolitan stipendiary 
magistrate under. MAGISTRATE. 

metteshep (meet-shap). Hist. 1. An acknowledgment 
paid in a measure of corn. 2. A penalty imposed on 
a tenant for neglect of duty, such as failing to cut the 
lord’s corn. — Also spelled mettenschep. 


metus (mee-tas), n. [Latin] Roman law. 1. Fear of 
imminent danger; apprehension of serious danger, 
esp. in the form of duress to force a person to do 
something; the use of threats to bring about some 
end. @ Meius was more comprehensive than duress is 
in Anglo-American law. It included fear of any evil 
that was serious enough to affect a reasonable per- 
son. 


“Fear (metus) had the same effect as fraud as regards the 
avoidance of the contract. i immight be oe uo by ee 
defence (exceptio metus) or be ground of fo In 
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integrum, or tise to an action (actlo metus) .... H was 
Bot aiiy Kies of lear iach. cimineed tide action. Tha: ov 
threatened must be of a serious character ...." R.W. Lae, 
The Elements of Roman Law 352 (4th ed. 1856). 

2. A threat that diminishes the value of another's 

property. @ In both senses, a victim was allowed to 

seek fourfold damages against the perpetrator. Cf. 

DOLUS. 


metus pe (mee-tes par-juur-ee-i). [Law Latin] 
Scots law. The fear of ee 


“On this ground the evidence of the parties to a causa, and 
that of thelr relatives, was formerly excluded. {t was feared 
that thelr own, or thelr relatives’, Interest in the result of the 
cause them to give evidence, In order to 
Se en a i ih 
i: In on 
facts In dispute, has overcome the metus .” John 
Trayner, Trayner’s Latin Maxims 353-64 (4th ed. 1894). 
meubles (muu-bal or myoo-bla), 2. [Law French] Mova- 
bles, such as household utensils. See MOVABLE. 


Mexican divorce. See pivorce. 

MEN. abbr. MOST FAVORED NATION. 

MEN clause. See MOST-FAVORED-NATION CLAUSE. 

MEN treatment. abbr. MOST-FAVORED-NATION TREATMEN?’. 

Michaelmas. See quarter day under bay. 

Michaelmas sittings (mik-al-mes). In England, a term 
of court running from November 2 to November 25. 
@ Until 1875, this was also called the Michaelmas term. 
The division of the legal year into terms was abol- 
ished by the Judicature Act of 1875. Cf. easTeR sit. 
TINGS; HILARY SITTINGS; TRINITY SITTINGS. 


miche (mich), vb. Hist. To hide; to sneak; to play 
truant. — Also spelled mitch. 


michery (mich-ar-ee). Hist. Theft; cheating. 


Midcal test. Antitrust. The doctrine that the anticom- 
petitive acts of a private party will be considered 
state acts — and thereby protected from liability 
under the antitrust laws — if the acts are within a 
clearly articulated and affirmatively expressed policy 
of the state, and if the conduct is actively supervised 
by the state. California Retail Li Dealers: Ass'n. v. 
Midcal Aluminum, Inc., 445 U.S. 97, 100 S.Ct. 937 
(1980). See STATE-ACTION DOCTRINE; ACTIVE SUPERVI- 
sion. [Cases: ar ta @12(15.5).. G.J.S. Monopo- 
Kies §§ 136, 138~143.] ete 

mid-channel. See MIDDLE LINE OF MAIN CHANNEL. 

middie burden of proof. See BURDEN OF PROOF. _ 

middle-level scrutiny. See InTERMEDIATE SCRUTINY. 


middle line of main channel. The equidistant point in 
the main channel of the river between the well- 
defined banks on either shore; the middle thread of 
a viver's current. — Also termed mid-channel; middle 
of the river. 
middleman. An intermediary or agent between two 
arties; esp. a dealer (such as a wholesaler) who buys 
‘from producers and sells to retailers or consumers. 


middle management. See MANAGEMENT. 
middle of the river. See MIDDLE LINE OF MAIN CHANNEL. 
middle-of-the-road test. See HYDRAFLOW TEST. 


i migrant worker. 1. intl law. A person who works 
5 
| 
: 
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middie thread. The center line of something; esp. an 
imaginary line drawn lengthwise through the middle 
of a stream's current. 


mid-level scrutiny. See iNTERMEDIATE SCRUTINY. 


midnight deadline. A time limit for doing something, 
ending at rls ap on a particular day. @ For a 
bank, the midnight deadline is midnight on the next 
banking day following the day on which the bank 
receives the relevant item or from which the time for 
taking action begins to run, whichever is later. UCC 
§ 4-104(a)(10). (Cases: Banks and Banking 
© 140(8), 175(5). C.J.S. Banks and Banking §§ 357, 
359, 361, 371-379, 401, 418, 422, 431.) 


midshipman. A naval cadet; a student at the U.S. 
Naval Academy. (Cases: Armed Services 16. C.J.S. 
Armed Services § 20.) ; 


Midsummer Day. See quarter day under DAY. 
midway. See THALWEG. 


Midwest Piping rule. Labor law. The doctrine that an 
employer may not recognize multiple unions during 
a period in which there are conflicting claims of 
representation. Midwest Piping & Supply Co., 63 
NLRB Dec. (CCH) 1060 (1945). 


seasonally as an agricultural laborer in a foreign 
country, esp. in agricultural labor. (Cases: Labor 
Relations €=1662.] 2. A person who works seasonally 
as a laborer in a different part of his or her own 
country. 


migration. Movement (of people or animals) from one 
country or region to another. 


migratory corporation. See CORPORATION. 
migratory divorce. See DIVORCE. 


Mike O’Connor rule. Labor law. The doctrine that 
unilateral changes that an employer makes after a 
union victory in an initial-representation election — 
but before the employer's objections have been re- 
solved — are automatic vj§Jations of the National 
Labor Relations Act if the employer's objections are 
rejected. @ If the employer's objections. are sus- 
tained, any failure-to-bargain ch will be dis- 
missed because the employer had no duty to bar- 

gan. But if the employer's objections are rejected, 
e employer is considered to have been under a 

duty to bargain as‘of the date of the election, which 
is why the unilateral changes are automatic viola- 
tions of the Act. Mike O'Connor Chevrolet-Buick-GMC 

Co., 209 NLRB Dec. (CCH) 701 (1974). 


mild exigency. A circumstance that justifies a law- 
enforcement officer's departure from the knock-and- 
announce rule, such as the likelihood that the build- 
ing’s occupants will try to escape, resist arrest, or 
destroy evidence. See KNOCK-AND-ANNOUNCE RULE. 


mile. 1. A measure of distance equal to 5,280 feet. — 
Also termed statute mile. 2. NAUTICAL MILE. 


mileage. 1. The distance in miles between two points. 
2. The distance a vehicle has traveled as reflected by 
an odometer. 3. An allowance paid for travel ex- 
enses, as of a witness or public employee. [Cases: 
itnesses 29. C.J.S. Witnesses §§ 76, 82, 84.] 


military law 


miles (m1-leez), n. [Latin] 1. Roman law. A soldier. 2. 
Hist. A knight. 


militare (mil-a-tair-ee), vb. [Latin] 1. Roman law. To 
serve as a soldier. © This verb later referred to 
serving in a office, civil or military. 2. Hist. To 
be knighted. 


-military, adj. 1. Of or relating the armed forces <mili- 
tary >. 2. OF or relating to war <military ac- 
tion>. 


military, 7. The armed forces. 


military allotment. Family law. A child-support deduc- 
tion from the salary of an obligor parent on active 
duty in the United States military and paid to the 
obligee parent. See attachment of wages under ATTACH- 
MENT (1). 


military board. A group of persons appointed to act 
as a fact-finding agency or as an advisory body to the 
appointing military authority. 

military bounty land. Land offered to members of the 
military as a reward for services. See donation land, 
bounty land under LAND; BOUNTY-LAND WARRANT. 
[Cases: Bounties 1. C.J.S. Rewards and Bounties 
§§ 44-45.) 


military commission. A court, usu. composed of both 
civilians and military officers, that is modeled after a 
court-martial and that tries and decides cases con- 
cerning martial-law violations. See COURT-MARTIAL. 


military-contract defense. See GOVERNMENT-CONTRAC- 
TOR DEFENSE. 


military-contractor defense. See GOVERNMENT-CONTRAC- 
TOR DEFENSE. ‘ 


suilitary court. See court. 
military court of inquiry. See court. 
military draft. See DRAFT (2). 


military government. [ntl law. The control of all or 
most public functions within a country, or the as- 
sumption and exercise of governmental functions, by . 
military forces or individual members of those 
forces; government ‘exercised by a military com- 
mander under the direction of the executive or 
sovereign, either externally during.a foreign war or 
internally during a civil war. @ A military govern- 
ment's actions supersede all local Jaw. See MARTIAL 
LAW. 


military judge. See JuDGE. . 


military jurisdiction. The three types of governmen- 
tal power given the military by the U.S. Constitu- 
tion — specif., jurisdiction under military law, juris- 
diction under military government, and jurisdiction 
under martial law. [Cases: Armed Services 1-5, 
44; Military Justice €°514, 893. C.J.S. Armed Services 
§§ 2-19, 31, 33, 37, 41, 160, 166, 169-174; Military 
Justice 8§ 14-15, 19, 138, 156.) 


military justice. A structure of punitive measures de- 
signed to foster order, morale, and discipline within 
the military. (Cases: Armed Services 42; Military 
Justice 500-510. C.J.S. Armed Services § 166; Mil- 
tary Justice §8§ 2-6, 62, 64-66, 138.] 


mili law. The branch of public law governing 
military discipline and other rules regarding service 


military leave 


in the armed forces. ® It is exercised both in peace- 
time and in war, is recognized by civil courts, and 
includes rules far broader than for the punishment 
of offenders. — Also termed military justice. — Some- 
times loosely termed martial law. Cf. MARTIAL LAW. 


posing its military establish tt creates 

endows them with jurisdiction regulates 
thelr procedure; It also defines m , 
Imposition of adequate penatties, endeavors to prevent their 
occurrence." George 6. Davis, A Treatise on the Military 
Law of the United States 1 (3d ed. 1916). 


military leave. A policy contained in employment 

policies os collectiv ini ments allowing 
a long-term leave of absence, without an accompany- 
ing loss of benefits, for a person in active service in 
the U.S. armed forces. 


military necessity. Int'l law. A principle of warfare 
allowing coercive force to achieve a desired end, as 
long as the force used is not more than is called for 
oy the situation. @ This principle dates from the 
ague Convention on Laws and Customs of War on 
Land of October 18, 1907, which prohibits the de- 
struction or seizure of enemy property “unless such 
" destruction or seizure be imperatively demanded by 
the necessities of war.” (Cases: War and National 
eae @9. CJ.S. War and National Defense 
4] 
military objective. Int'l law. An object that by its 
nature, location, or use contributes to military ac- 
tion, and is thus susceptible to attack. @ Under 
Geneva Convention Protocol 1 (1977), only mili- 
tary — rather than civilian — objects are proper 
targets. 


military offense. An offense, such as desertion, that 
lies within the jurisdiction of a military court. See 
COURT-MARTIAL, [Cases: Armed Services 35; Mili- 
tary Justice €>550-789. C.J.S. Military Justice §§ 2, 
31-115, 183-184, 188,] 


military officer. See OFFICER (2). 


Military Rules of Evidence. The rules of evidence 

ttre’ to military. law and courts-martial. 
r. MRE. [Cases: Armed Services @47(5); Mili- 

tary Justice 21020-1152. C.J.S. Armed Services 
§ 179; Military Justice 8§ 11, 129, 213-216, 218-290, 
298-324, 329.)..° 

military tenure. Sée TENURE. 

military testament. See soldier's will under WILL. 

militate (mil-9-tayt), vb. To exert a strong influence 
<the evidence of police impropriety militates against 
a conviction >. Cf. MITIGATE. 


milites (mil-o-teez), n. 1. Roman law. Members of the 
military; soldiers. 2. Hist. Knights who are part of 
the royal army, by virtue of feudal tenure. 


the crown ... was 
tin his wars, or 


for his non: ce." 1 Willlam Blackstone, 
(J) -compiian O65) 


3. Scots law. Freeholders holding estates from bar- 
ons for military service. 


1014 


militia (mo-lish-a), n. 1. A body of citizens armed and 
trained, esp. by-a state, for military service apart 
from the regular armed forces. @ The Constitution 


recognizes a state's right to form a “well-regulated 
militia” but also grants Congress the power to acti- 
vate, organize, and govern a federal militia. U.S. 


Const. amend. II; U.S. Const. art. I, § 8, cl. 15-16. 
See NATIONAL GUARD. [Cases: Militia €@1-3; Weapons 
1. CJS. Armed Services §§ 288-289; Weapons 
§§ 1-8, 61-62.) 


reserve militia. All persons who are not exempt 
from military service and not actively serving in 
the armed forces or national guard. 


2. Roman law. Military service. 


Militia Clause. One of two clauses of the U.S. Consti- 
tution giving Con the power to call forth, arm, 
and maintain a military force to enforce compliance 
with its laws, suppress insurrections, and repel inva- 
sions. U.S. Const. art. I, § 8, cls. 15, 16. [Cases;: 
Armed Services @1, 5; Militia €1. CJ.S. Armed 
Services §§ 2-4, 11-19, 288-289.] 


mill. 1. A machine that grinds corn, grain, or other 
substances, esp. using a wheel and circular motion. ¢ 
The substance ground in a mill is sometimes called 
grist, esp. when it is a grain. Courts sometimes refer 
to the grinding process as a metaphor for the judi- 
cial process <suits to collect on promissory notes are 
grist for the summary-judgment mill because the 
material facts in such cases are often undisputed>. 
[Cases: Manufactures €2.] 2. The building in which 
the grinding is performed, along with the site, dam, 
or other items connected with the mill. 3. The tenth 
part of a cent. 


millage rate. See MILL RATE. 


Miller Act. A federal law requiring the posting of 
performance and payment bonds before an award is 
made for a contract for construction, alteration, or 
repair of a public work or building. 40 USCA 
8§ 270a-270d-1. [Cases: United States 67. C.J.S. 
United States § 139.] 


Miller teust. See TRUST. 


Miller-Tydings Act. A federal law, enacted in 1937 as 
an amendment to the Sherman Act, exempting fair- 
trade laws from the application of the:Sherman Act 
and legalizing resale-price-maintenance agreements 
between producers and retailers of products. © The 
Act was repealed by the Consumer Goods Pricing 
Act of 1975. 


Miller v. Shugart agreement. A settlement in which an 
insured consents to a judgment in favor of the 
laintiff, on the condition that the plaintiff will satis- 
FE the judgment only out of proceeds from the 
insured's policy, and will not seek recovery against 
the insured personally. @ Although the phrase takes 
its name from a Minnesota case, it is used in other 
jurisdictions as well. Miller v. Shugart, 316 N.W.2d 
29 (Minn. 1982). [Cases: Insurance @=3366.] 


milling in transit. An arrangement in which a ship- 
ment is temporarily detained at an intermediate 
point, usu. for the application of some manufactur- 
ing process, with or without an increase of a freight 
charge by the carrier. [Cases: Carriers ¢=12(2).] 


kL) ER OE 1 AL TS PNA TG ET 


aac et ORES nein AA CL COE ame mmineaminttenetamabeehenian 
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mill power. A unit of water power used in defining 
quantities and weights of water available to a lessee. 
(Cases: Waters and Water Courses @285. C.J.S. 
Waters § 930.) 


mill privilege. The right of a mill-site owner to con- 
struct a mill and to use power from the stream to 
operate the mill, with due regard to the rights of 
other owners along the stream's path. [Cases: Manu- 
factures €2.] 


mill rate. A tax applied to real property whereby each 
mill represents $1 of tax assessment per $1,000 of 
the property's assessed value <the mill rate for taxes 
in this county‘is 10 mills,-so for a home valued at 
$100,000, the owner will pay $1,000 in property 
taxes>. — Also‘termed millage rate. (Cases: Taxation 
305. C.J.S. Taxation § 440.] 


mill site. 1, A small tract of land on or contiguous to a 
watercourse, suitable for thé erection and operation 
of a mill. [Cases: Manufactures €2.] 2. Mining law. 
A small parcel of nonmineral public land (not ex- 
ceeding five acres) claimed and occupied by an 
owner of a mining claim because the extra space is 
needed for mining or ore-reduction operations. 30 
USCA § 42. ~ 


Mimms order. A police officer's command for a motor- 
ist to get out of the vehicle. © A Mimms order need 
not be independently justified if the initial stop was 
lawful. Pennsylvania v. Mimms, 434 U.S. 106, 98 S.Ct. 
330 (1977). [Cases: Automobiles €=349(16).] 


mina (mi-na), n. [Law Latin] Hist. A measure of grain 
or corn. 


minage (mi-nij), n. (Law French] Hist. A toll for selling 
grain or corn by the mina. 


minare (mi-nair-ee), vb. [Law Latin] Hist. To mine. 


mind. 1. The source of thought and intellect; the seat 
of mental faculties. 2. The ability to will, direct, or 
assent. — Also termed sound mind. 3. Memory. 


mind and memory. Archaic. A testator's mental capaci- 
ty to make a will <she ar that her uncle was not 
of sound mind and memory when executing the will 
because he had Alzheimer’s disease>. @ This phrase 
was generally used as part of the phrase of. sound 
mind and memory, referring to the capacity of a testa- 
tor to make a will: See BONA MEMORIA; CAPACITY (2). 


mine. 1. An underground excavation used to obtain 
minerals, ores, or other substances. 2. A mineral 
deposit; a place containing a mineral deposit. 

mineral, n. 1. Any natural inorganic matter that has a 
definite chemical composition and specific physical 
properties that give it value <most minerals are 
crystalline solids>. [Cases: Mines and Mincrals 
48. CJ.S. Mines and Minerals §§ 4, 140-142.) 2. A 
subsurface material that is explored for, mined, and 
exploited for its useful properties and commercial 
value. 3. Any natural material that is defined as a 
mineral by statute or caselaw. 


mineral acre. Oi! & gas. The full mineral interest in 
one acre of land. 


mineral deed. See DEED. 


{ mineral district. See pisTRIcr. 


i 


minimalist retributivism 


mineral easement. See EASEMENT. 


mineral entry. The right of entry on public land to 
mine valuable mineral deposits. [Cases: Mines and 
Minerals 9-38. C.J.S. Mines and Minerals §§ 13, 
26-93, 95-110, 112, 131.) 
“It fs the policy of the United States, as expressed In Acts of 
Congress, to make public lands available to the peopte for 
the purpose of mining valuable mineral deposits, anc’ to 
encourage exploration for, and development of, mi‘eral 
resources on public lands. Accordingly, the United States 
has reserved all lands ‘valuable for minerals’ ... from 
d under the nonmineral statutes, and has made 


them open to entry for mi urposes, under regulations 
prescribed by dd nada igh Letioseny sae here statute 
authorizes the Federal Government to acquire lands, with- 
out Indicating that lands are to be acquired for a particular 
purpose, lands so acquired are public lands subject to 
mineral entry.” 53A Am. Jur. 2d Mines and Minerals § 23, at 
274 (1996). 
mineral interest. Oil & gas. The right to search for, 
develop, and remove minerals from land or to re- 
ceive a repay based on the production of minerals. 
@ Mineral interests are granted by an oil-and-gas 
lease. — Also termed mineral right. See FEE INTEREST; 
SUBSURFACE INTEREST; SURFACE INTEREST. [Cases: Mines 
and Minerals €47, 62.1, 73.1. C.J.S. Mines and 
Minerals §§ 140, 142, 201-206, 240-246, 265, 291, 
442.) 


mineral land. See LANp. 
mineral lease. See LEASE. 


mineral lode. A mineral bed of rock with definite 
boundaries in a general mass of a mountain; any belt 
of mineralized rock lying within -boundaries that 
clearly ee it from neighboring rock. — Also 
termed lode. 2 
pope, a lode is a concentration of valuable mineral with 
bou es sufficiently distinct to import such a definite 
trend, continulty, and apartness to the formation that It can 
be traced through the enciosing mass of rock.” 1 American 
Law of Mining § 32.02(2), at 32-7.(2d ed. 1998). 


mineral right. See MINERAL. INTEREST. 
mineral royalty. See ROYALTY (2). 
mineral servitude. See SERVITUDE (2). 


Minerals Management Service. A unit in the U.S. 
Department of the Interior responsible for entering 
into and managing leases for the recovery of miner- 
als on the outer continental shelf and for collecting 
and distributing royalty and other payments due the 
U.S. and Indian tribes from mineral production. 


minerator (min-or-ay-tar). [Law Latin] A miner. 


miner’s inch. A measurement of water discharge, 
equaling nine gallons per minute from a one-inch- 
square pipe. © The precise measurement of a min- 
er's inch varies in different localities. 


Mine Safety and Health Administration. A unit in the 
U.S. Department of Labor responsible for prevent- 
ing mine accidents and occupational diseases in the 
nation's mining industry. @ It sets mandatory safety 
and health standards, assesses fines for their viola- 
ticn, and investigates mine accidents. Its programs 
are operated through regional administrators locat- 
ed in the nation’s mining regions. — Abbr. MSHA. 


minimal contacts. See MINIMUM CONTACTS. 
minimalist retributivism. See RETRIBUTIVISM. 


minimal participant - 


minimal participant. Criminal law. Under the federal 
sentencing guidelines, a defendant who is among the 
least culpable of a group of criminal actors, as when 
the defendant does not understand the scope or 
structure of the criminal enterprise or the actions of 
the other members of the group. © The offense level 
for. a crime of a minimal participant can be de- 
creased by four levels. U.S. Sentencing Guidelines 
Manual § 3B1.2(a). Cf. minor PARTICIPANT. (Cases: 
Sentencing and Punishment €764.] ; 


minimal scrutiny. See RATIONAIL-BASIS TEST. 


mini-maxi, n. An underwriting arrangement for a 
securities transaction, whereby a broker is required 
to sell the minimum number of securities on an all- 
or-none basis and the balance on. a best-efforts basis. 
See UNDERWRITING (2). 


miniment (min-o-ment). See MUNIMENT. 


minimization requirement. Criminal law. The mandate 
that police officers acting under an eavesdroppin 
warrant must: use the wiretap in a way that wi 
slag 2 the fewest possible conversations that are 
not subject to the warrant. [Cases: Telecommunica- 
tions 520. C.J.S. Telegraphs, Telephones, Radio, and 
Television §§ 293, 297.] 


minimum, adj. Of, relating to, or constituting the 
smallest acceptable or possible quantity in a given 
case <minimum charge to a customer of a public 
utility>. 

minimum contacts. A nonresident defendant's forum- 
state connections, such as business activity or actions 
foreseeably leading to business activity, that are sub- 
stantial enough to bring the defendant within the 
forum-state court's personal jurisdiction without of- 
fending traditional notions of fair play and substan- 
tial justice. International Shoe Co. v. Washington, 326 
U.S. 310, 66 S.Ct. 154 (1945). — Also termed mini- 
mal contacts. (Cases: Corporations €665(1); Courts 
€12(2.5). C.J.S. Courts § 45.) 


minimum-fee schedule. Hist. A list of the lowest fees 
that a lawyer may charge, set by a state bar associa- 
tion. @ The courts held that minimum-fee schedules, 
now defunct, violatéd antitrust laws. 


minimum lot. See Lor (. 


minimum-royalty-clause. Patents. A royalty-agreement 
rovision yO reo a fixed payment by the 


icensee to the~patentee, regardless of whether the 
invention is actually used. [Cases: Patents €°218(1), 
(5). C.J.S. Patents §§ 365-368, 371.] 


minimum sale. See EXHIBITION VALUE. 

minimum scrutiny. See RATIONAL-BASIS TEST. 
minimum sentence. See SENTENCE. 

minimum tax. See alternative minimum tax under TAX. 
minimum wage. See WAGE. 


mining. The process of extracting ore or minerals 
from the ground; the working of a mine. @ This 
term also encompasses oil and gas drilling. 
mining claim. A parcel of land that contains precious 
metal in its soil or rock and that is append by a 
ibaa according to established rules and customs 
nown as the process of location. See LOCATION (4), (6). 
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(Cases: Mines and Minerals 13, 28. C.J.S. Mires 
and Minerals §§ 35, 65.) 


lode claim. A mining claim (on public land) to a 
well-defined vein embedded in rock; a mining 
claim to a mineral lode. [Cases: Mines and Miner- 
als 16, 28. C.J.S. Mines and Minerals §§ 13, 
38-~40, 65.] 


placer claim. A aa claim that is not a lode 
claim; a claim where the minerals are not located 
in veins or lodes within rock, but are usu. in softer 
ground near the earth’s surface. [Cases: Mines and 
Minerals 16, 28. C.J.S. Mines and Minerals 
§§ 13, 38-40, 65.) 

“tt has long been recognized that the distinction between 


ie and placer claims must be tem ic 


to remove certain lodes or veins of minerals 
reached by underground methods.” SGA Am. Jur. 2d 
and Minerals § 21, at 273 (1996). * 


mining lease. See LEASc. 
mining location. 1. 1.OCATION (4). 2. LOCATION (6). 
minin 


exce 

and 
commercial partnerships generally is based 

the principle of delectus acta meaning the right of a 

partner to exercise choice and preference as to the admis- 

sicn of any new members to the firm, and as to the persons 

to be so admitted, does not apply to mining partnerships 

...." 58 C..S. Mines and Minerals § 387, at 360 (1998), 

mining rent. Consideration given for a mining lease, 

whether the lease creates a tenancy, conveys a fee, or 

grants a mere license or incorporeal right. [Cases: 

Mines and Minerals 70, 79. C.J.S. Mines and Min- 

erals §§ 218, 223-224, 289-290, 296, 298-299, 303.] 


minister, n. 1. A person acting under another's au- 
thority; an agent. 2. A prominent government officer 
appointed to manage an executive or administrative 
department. 3. A diplomatic represerfitative, esp. one 
ranking below an ambassador. (Cases: Ambassadors 
and Consuls 1-5. C.J.S.: Ambassadors and Consuls 
§§ 2-13, 15-30.) oe 


foreign minister. 1. A minister of foreign affairs, 
who in many countries is equivalent to the U.S. 
Secretary of State. 2. An ambassador, minister, or 
envoy from a foreign government. [Cases: Ambas- 
sadors and Consuls 1-5. C.J.S. Ambassadors and 
Consuls §§ 2-13, 15-30.] 


minister plenipotentiary (plen-a-pa-ten-shee-er-ee). 
A minister ranking below an ambassador but pos- 
sessing full power and authority as a governmental 
Ss eg esp. as an envoy of a sovereign 
ruler, @ This officer is often regarded as the per- 
sonal representative of a head of state. 


public minister. A high diplomatic representative 
such as an ambassador, envoy, or resident, but not 
including a commercial representative such as a 
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consul. [Cases: Ambassadors and Consuls 4. 
C.J.S. Ambassadors and Consuls §§ 24~25.] 


4. A person authorized by a Christian church to 
perform religious functions. (Cases: Religious Soci- 
eties 27, C.J.S: Religious Societies § 43.) 


ministerial, adj. Of or relating to an act that involves 
obedience to instructions or laws instead of discre- 
tion, judgment, or skill <the court clerk's ministerial 
duties include recording judgments on the docket>. 
[Cases: Judges 33. C.J.S. Judges § 55.) 


ministerial act. See Act. 


ministerial duty. 1. See ministerial act under act. 2. 
See ministerial duty under DUTY (2). 


ministerial-function test. The principle that the First 
Amendment bars judicial resolution of a Title VII 
employment-discrimination based on a_ religious 
preference, if the employee's responsibilities are reli- 
gious in nature, as in spreading faith, supervising a 
religious order, and the like. 42 USCA § 2000e-1(a). 
See TITLE Vil OF THE CIVIL RIGHTS ACT OF 1964. [Cases: 
ae 1114, 1163. C.J.S. Cuil Rights §§ 25, 
$5, 88. 


ministerial office. See OFFICE. 

ministerial officer. See OFFICER (1). 

ministerial trust. See passive trust under TRUST. 
minister plenipotentiary. See MINISTER. 


ministrant (min-o-stront). 1. One who ministers; a 
dispenser. 2. Hist. Eccles. law. A party who cross- 
examines a witness. 


ministri regis (mi-nis-tri ree-jis). [Latin] Hist. Ministers 
of the king. @ This term was applied to judges and 
ministerial officers. 


minitrial. A private, voluntary, and informal form of 
dispute resolution in which each party's attorney 
presents an abbreviatéd version of its case to a 
neutral third party and to the opponeni's represen- 
tatives, who have settlement authority. @ The third 
party may render anggdvisory opinion on the antici- 
pated outcome. of litigation. Cf. summary fury trial 
under TRIAL. 
“The Idea behind the minitral ts that the parties can resolve 
a dispute on thelr own more efficiently if litigant representa- 
tives hegre Lhe A are. educa about the 


eee Neue eer eel eace pr lina leg 
meet privately to negotiate an agreeme m 
Bat we conceal and nonbinding. Usual trans: 

made of the proceeding. Minitrals have had some success 
in saving both time and money.” Alfred C. Aman Jr. & 
Willam T. Mayton, Administrative Law 281 (2d ed. 2001). 


minor, n. 1. A person who has not reached full legal 


age; a child or juvenile. — Also termed infant. Cf. 
ADULT. [Cases: Infants €1. C.J.S. Infants §§ 2~4.] 


emancipated minor. A minor who is self-supporting 
and independent of parental control, usu. as a 
result of a court order. See EMANCIPATION. [Cases: 
Child Se @=389; Infants @1; Parent and 
Child €=16. C.J.S. Infanis §§ 2-4; Parent and Child 
§§ 13-37.] 


minor in need of supervision. See child in need of 
supervision under CHILD. — Abbr. MINS. 


minor participant 


2. Roman law. A person who is past puberty but less 
than 25 years old. — Also termed minor quam 25 
annis. 


minor aetas (mi-nar ee-tas). [Latin] Hist. Lesser age; 
minority; infancy. 

minora regalia (mi-nor-a ri-gay-lee-a). See reglia minora 
under REGALIA. 


minor crime. See MISDEMEANOR. 
minor dispute. See pisPuTE. 
minor fact. See FACT. 


minority. 1. The state or condition of being under 
legal age. @ In Scots law, legal minority begins at the 
end of puberty; until then, a person is,a pupil. — 
Also termed infancy; nonage; immaturity. Cf. MAJORITY 
(nv. (Cases: Infants 1. C.J.S. Infants §§ 2-4.] 2. A 
group having fewer than a controlling number of 
votes. Cf. Majority (2). (Cases: Corporations @ 182.3. 
C.J.S. Corporations § 344.] 3. A group that is different 
in some respect (such as race or religious belief) 
from the majority and that is sometimes treated 
differently as a result; 2 member of such a group. @ 
Some courts have held that the term minority, in this 
sense, is not limited to a group that is outnumbered. 
It may also be applied to a group that has been 
tvaditionally discriminated against or socially sup- 
pressed, even if its members are in the numerical 
majority in an area. [Cases: Civil Rights 1007. 
C.J].S. Civil Rights §§ 2-5, 7-9, 11-13, 18, 44.] 


Minority Business Development Agency. A unit in 
the U.S. Department of Commerce responsible for 
developing and coordinating a national program for 
minority business enterprise. — Abbr. MBDA. 


minority discount. A reduction in the value of a 
closely held business's shares that are owned by 
someone who has only a minority interest in the | 
business. © The concept underlying a minority dis- 
count is recognition that controlling shares — those 
owned by someone who can contro! the business — 
are worth more in the market than noncontrolling 
shares. But when dissenting shareholders object to a’ 
cotporme act, such as a merger, and become entitled 
to have their shares appraised and bought by the 
corporation, many courts hold that incorporating a 
minority discount into the valuation of the dissen- 
ters’ shares is inequitable and is not permitted. See 
APPRAISAL REMEDY. [Cases: Corporations: €7182.4(5), 
584. C.J.S. Corporations §§ 348, 799-801.) 


minority opinion. See dissenting opinion under OPINION 
(). 


minority report. See REPORT (D. 
minority shareholder. See sHAREHOLDER. 


minor participant. Criminal law. Under the federal 
sentencing yuidelines, a defendant who is less culpa- 
ble for a crime than the other members of the group 
committing the crime, but who has more culpability 
than a minimal participant. @ A defendant who is a 
minor participant can have the offense level for the 
crime decreased by two levels. U.S. Sentencing Guide- 
lines Manual § 3B1.2(b). Cf. MINIMAL PARTICIPANT. 
{Cases: Sentencing and Punishment €764.] 


minor quam 25 annis 


minor quam 25 annis (mi-ner kwam 25 an-is). (Latin). 
See MINOR (2). : 

minor’s estate. See ESTATE (1). 

minor’s trust. See 2503(c) trust under TRUsT. 


MINS. abbr. Minor in need of supervision. See child in 
"need of supervision under CHILD. 

mint, n. 1. A government-authorized place for coining 
money. (Cases: United States €934. C.].S. United 
States §§ 162-163.] 2. A large supply, esp. of money. 

mintage. 1. The mint’s charge for coining money. 2. 
The product of minting; money. 

mint-mark., An authorized mark on a coin showing 
where it was minted. 


inuend.(min-yoo-end). In a mathematical equation, 
"the number from which another number (the sub- 


4rahend) ‘is subtracted to arrive at a remainder or- 


balance. :~ The term is used in law in a variety of 
accounting and mathematical contexts. Cf. susTrRa- 
HEND. 

minus (mi-nes), adj. & adv. [Latin] Roman law. Less; 
less than; not at all. @ A debt remaining wholly 
unpaid was called minus solutum. 


’ minus Latium. See LATIUM MINUS. 


minute book. 1. A book in which a court clerk enters 
minutes of court proceedings. [Cases: Clerks of 
Courts 69. C.J.S. Courts § 252.] 2. A record of the 
subjects discussed and actions taken at a corporate 
directors’ or shareholders’ meeting. — Also termed 
minutes book. 


minute entry. See minute order (1) under ORDER (2). 
minute order. See ORDER (2). 


minutes. 1. Memoranda or notes of a transaction or 
proceeding. 2. Parliamentary law. The formal record 
of a deliberative assembly's proceedings, approved 
(as corrected, if necessary) by the assembly. — 
termed journal; record; report. See DISPENSE WITH THE 
READING OF THE MINUTES; SPREAD UPON THE MINUTES. 
“The minutes of an Include a record of all 
nce of a 
was du’ 
called and thus lega!. The other contents of the minutes will 


actions taken by the organl- 
of what Individuals say In mestings.” 
Parliamentary Procedure 84 (1884). 


or otherwise, on anything 
M. Robert, Robert's Aules of Order 


8. Scots law. Written forms for preserving evidence. 


“When it is necessary to preserva evidence of any inciden- 

tal judicial act or statement, this {g done in the Court of 

Session, and also In the inferior courts, by a minute. Thus, 

sgh i ursuer restricts his libel, or makes a reference to 
8 


, those 

as thelr form imports. They commence with the 
as re Shen be a statement 

made by him ....” Willam Bell, a ny end oe 
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minutes book. See MINUTE BOOK. 


minutio (mi-n[y]oo-shee-oh), 2. [Latin] Roman law. A 
lessening or reduction. See DEMINUTIO. 


Miranda hearing (mo-ran-de). A pretrial proceeding 
held to determine whether the Miranda rule has 
been followed and thus whether the prosecutor may 
introduce into evidence the defendant's statements 
to the police made after arrest. See MIRANDA RULE. 
{Cases: Criminal Law ©9414. C_J.S. Criminal Law 
§§ 932-935, 937-941.] 


Miranda rule. The doctrine that a criminal suspect in 
police custody must be informed of certain constitu- 
tional rights before being interrogated. © The sus- 
pect must be advised of the right to remain silent, 
the right to have an attorney present during ques- 
tioning, and the right to have an attorney appointed 
if the suspect cannot afford one. ff the suspect is not 
advised of these rights or does not: validly waive 
them, any evidence obtained during the interroga- 
tion cannot be used against the sus at trial 
(except for impeachment purposes). Miranda v. Ari- 
zona, 384 U.S. 436, 86 S.Ct. 1602 (1966). [Cases: 
Criminal Law @412.2(3), 517.2(3), 518. C.J.S. Crimi- 
nal Law §§ 918-922.) 


Miranda warning. See m1RANDA RULE. 


Mirandize (ma-ran-diz), vb. Slang. To read (an arres- 
tee) rights under the Miranda rule <the suspect was 
arrested, Mirandized, and interrogated>. See mi- 
RANDA RULE. [Cases: Criminal Law @>412.2(3), 
517.2(3), 518. C.J.S. Criminal Law §§ 918-922.) 


mirror-image rule. Contracts. The doctrine that the 
acceptance of a contractual offer must be positive, 
unconditional, unequivocal, and unambiguous, and 
must not change, add to, or qualify the terms of the 
offer; the common-law principle that for a contract 
to be formed, the terms of an acceptance must 
correspond exactly with those of the offer. © In 
modern commercial contexts, the mirror-image rule 
has been replaced by a UCC provision that allows 
parties to enforce their agreement despite minor 
discrepancies between the offer and the acceptance. 
The rule still applies to international sales contracts 
governed by the UN Convention on Contracts for 
the International Sales of Goods (article: 19). — Also 
termed ribbon-matching rule. See BATTLE OF THE FORMS. 
[Cases: Contracts 24. C.J.S. Contracts §§ 52-53.) 
“tt an offeree to accept an offer but.In d so 
adds various condtions and a ana of own te 
acceptance binding on feror, & General- 
y speaking, the answer Is no: the commion law mute, re- 
lected In Restatement Section 59, is that a statement of 
acceptance Is effective only If It is a mirror image of the offer 
and expresses unconditional assent to all of the terms and 
conditions im my is offeror." Marvin A. Chiretstein, 
Gee Case tysis in the Law of Contracts 64 
misa (m1-ze). [Law Latin] Hist. 1. The issue in a writ of 
right; a mise. 2. An agreement; a compromise. 


misadministration. See MALADMINISTRATION, 


misadventure, 1. A mishap or misfortune. 2. Homi- 
cide committed accidentally by a person doing a 
lawful act and having no intent to injure; ACCIDENTAL 
KILLING. [Cases: Homicide €762.] 


' 
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misallege, vb. To erroneously assert (a fact, a claim, 
etc.). 


misapplication, n. The improper or illegal use of 


funds or property lawfully held. — misapply, vb. 


misappropriation, x. 1. The application of another's 
property or money dishonestly to one’s own use. See 
EMBEZZLEMENT, Cf. APPROPRIATION; EXPROPRIATION. 2. 
Intellectual property. ‘The common-law tort of using 
the noncopyrightable information or ideas that an 
organization collects and disseminates for a profit to 
compete unfairly against that organization, or copy- 
ing a work whose creator has not yet claimed or 
been granted exclusive rights in the work. Int'l News 
Serv. v. Associated Press, 248 U.S. 215, 39 S.Ct. 68 
(1918). © The elements of misappropriation are: (1) 
the plaintiff must have javened time, money, or 
effort to extract the information; (2) the defendant 
must have taken the information with no similar 
investment; and (3) the plaintiff must have suffered 
a competitive injury because of the eas [Cases: 
Copyrights and Intellectual Property $7108. C.J.S. 
Copyrights and Intellectual Property § 107.] 3. The doc- 
trine giving rise to such a tort claim. —- misappro- 
priate, vb. 
“The doctrine of Pip eapriaton which ts a distinct 
branch of unfalr competition, ... has been applied to a 
varlety of situations In which the courts have se 
one party was dealing ‘unfairly’ with another, but which 
were not covered by the three established statutory systems 


protecting Intellectual property: co; ht, patent, trade- 
mark/decaption as to prigin,” U.S. AM AY. 
Systems, Data-Max, Inc., 749 F.2d 1028, 1034-35 (3d Cir. 


1984) (Becker, J.). 
misappropriation theory. Securities. The doctrine that 
a person who wrongfully uses confidential informa- 
tion to buy or sell securities in violation of a duty 
owed to the one who is the information source is 
ilty of securities fraud. [Cases: Securities Regula- 
tion ee ). CJ.S. Securities Regulation §§ 179, 


misbehavior in office. See official misconduct under Mis- 
CONDUCT. 


misbranding, n. Thegact or an instance of labeling 
one’s product falsely or in « misleading way. @ 
Misbranding is prohibited by federal and state law. 
[Cases: Food €15; Health €=311; Products Liability 
46. C.J.S. Products Liability § 54.] — misbrand, vb. 


miscarriage. Spontaneous and involuntary premature 
expulsion of a nonviable fetus. — Also termed spon- 
taneous ion. 


criminal miscarriage. Hist. See ABORTION (1). 


miscarriage of justice. A grossly unfair outcome in a 
judicial proceeding, as when a defendant is convict- 
ed despite a lack of evidence on an essential element 
of the crime. — Also terined failure of justice. 

miscegenation (mi-sej-o-nay-shan). A marriage be- 
tween persons of different races, formerly consid- 
ered illegal in some jurisdictions. @ In 1967, the U.S. 
Supreme Court held that laws banning interracial 
marriages are unconstitutional. ing v. Virginia, 
388 U.S. 1. 87 S.Ct. 1817 (1967). But for years, such 
Jaws technically remained on the books in’ some 
states. The last remaining state-law ban on interra- 
cial marriages was a provision in the Alabama consti- 
tution. The Alabama legislature voted to repeal the 


misconduct 


ban, subject to a vote of the state's citizens, in 1999; 
the repeal became effective in 2000. — Also termed 
mixed ee interracial marriage. [Cases: Criminal 
Law € 45.45. C.J.S. Marriage § 8.] 

miscellaneous itemized deduction. See pepuCcTrioNn. 


sprite An erroneous jury instruction that may be 
grounds for reversing a verdict. — Also termed 
misdirection. [Cases: Trial 9242. C.J.S. Trial § 583.] 


mischief (mis-chof). 1. A condition in which a person 
suffers a wrong or is under some hardship, esp. one 
that a statute seeks to remove or for which equity 
provides a remedy <this legislation seeks to elimi- 
nate the mischief of racially restrictive déed cove- 
nants>. 2. Injury or damage caused by a specific 
person or thing <the vandals were convicted of 
criminal mischief>. 3. The act causing such injury or 
damage <their mischief damaged the abbey>. 


mischief rule. In statutory construction, the doctrine 
that a statute should be interpreted by first identify- 
ing the pve (or “mischief’) that the statute was 
designed to remedy and then adopting a construc- 
tion that will suppress the problem and advance the 
remedy. — Also termed in Heydon’s Case; purpose 
approach. Cf. GOLDEN RULE; PLAIN-MEANING RULE; EQUI- 
TY-OF-THE-STATUTE RULE. [Cases: Statutes €184. C.J.S. 
Statutes § 316.] 


misconduct (mis-kon-dakt). 1. A dereliction of duty; 
unlawful or improper behavior. 


affirmative misconduct. 1. An affirmative act of 
misrepresentation or concealment of a material 
fact; intentional wrongful behavior. © Some courts 
hold that there must be an ongoing pattern of 
misrepresentation or false promises, as opposed to 
an isolated act of providing misinformation. 2. 
With respect to a claim of estoppel against the 
federal government, a misrepresentation or con- 
cealment of a material fact by a government em- | 
ployee — beyond a merely innocent or negligent 
misrepresentation. (Cases: Estoppel ¢°62.2(3, 4). 
CJ.S. Estoppel §§ 174, 177-182.) 


juror misconduct. A juror's violation of the court's 
charge or the law, committed either during trial or 
in deliberations after trial, such as (1) communic..t 

ing about the case with outsiders, ‘witnesses, attor- 
neys, bailiffs, or judges, (2) bringing into the jury 
room information relating to the case but not in 
evidence, and (3) conducting experiments regard- 
ing theories of the case outside the cburt’s pres- 
ence. [Cases: Criminal Law €°855; Federal Civil 
Procedure € 1974; Trial €©304-311. C.J.S. Crimi- 
nal Law § 1365; Trial §§ 775-799, 803-808, 
813-814.] 


misconduct in office. See official misconduct. 


official misconduct. A public officer's corrupt viola- 
tion of assigned duties by malfeasance, misfea- 
sance, or nonfeasance. — Also termed misconduct in 
office; misbehavior in office; malconduct in office; misde- 
meanor in office; corruption in office: official corru 
tion; political corruption. (Cases: Officers and Public 
Employees 121. C.J.S. Officers and Public Employ- 
ees §§ 329-334.] 


wanton misconduct. An act, or a failure to act when 
there is a duty to do so, in reckless disregard of 


miscontinuance 


‘ another's rights, coupled with the knowledge that 
injury will probably result. — Also termed wanton 
eclles: scrsaduct (Cases: os a S275. 

Ch. S.  Neatooes §§ 96-108, 106-118 


st bg and wanton misconduct. Conduct committed 
with an intentional or reckless disregard tor the 
safety of others, as by failing to exercise ordinary 
care to prevent a known danger or to discover a 
danger. — Also termed willful indifference to the 
safety of others. (Cases: Automobiles @181(1); Neg- 
ligence €=275. C.J.S. Motor Vehicles §§ 793-794, 
796, 798-804, 807, 810; Negligence §§ 98-103, 
106-118. 


grisconduct. Misconduct en ety volun- 
tarily and __ intentionally. Cases: ! Carriers 
30716. 1); Negligence 275; Social rity and 
Public Welfare €=388. C.J.S. Negi § 98-105, 
106-113; Social Security and Wl § 220.) 


ci eth OF vere: ameceueice Nes fled definition, 
but tt is clear that It means ie pore than hoe 
ence. Two classic examples misconduct which will 


willful misconduct of an employee. The deliberate 
disregard by an employee of the employer's inter- 
ests, including its work rules and standards of 
conduct, juaying a denial of unemployment com- 
pensation if the employee is terminated for the 
misconduct. [Cases: Social Security and Public 
Welfare €388. CJ.S. Social Secunty and Public 
Welfare § 220.} 


2. An attorney's dishonesty or attempt to persuade a 
court or jury by using ere tive or reprehensible 
methods. [Cases: Criminal Law @°700(1); Federal 
Civil Procedure 1970; Trial @113. C.J.S. Crimi- 
nal Law §§ 486, 490, 495-496, 1233-1234, 1236, 
1252; Trial § 318.) 


miscontinuance. A continuance erroneously ordered 
by a court. 


miscreant (mis-kree-ent). 1. A wrongdoer. 2. An apos- 
tate; an unbeliever. 


misdate. To erroneously date (a document, etc.). 


misdelivery. Delivery not according to contractual 
ecifications; esp. delivery to the wrong person or 
dene of goods in a damaged condition. # This 
concept applies to contracts of carriage and cdntracts 
of sale, lease, etc., requiring delivery in som& form. 
(Cases: Carriers €93; Shipping €117. C.J. Si, Carvi- 
ers § 408; Shipping § 272.) 


misdemeanant ea n. A person who 
has been convicted of a misdemeanor. 


misdemeanor (mis- di-mee-ner). 1. A crime that is less 

serious than a felony and is usu. punishable by fine, 
penalty, forfeiture, or confinement (usu. for a brief 
term) in a place other than prison (such as a count 
jail). — Also termed minor crime; summary offense. Ct. 
FELONY ()). [Cases: Criminal Law @°27. C, SC Crimi- 
nal Law §§ 9-12.) 

““Misdem a 

cheese mee abe aioe a 

fous a wide variety of bah ot releadteltiie 5 Many o of 

6 substantive 


id procedures applicable 
bo ‘telonies were not applied in the case of misdemeanors. 
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The difference in treatment between felonies and misde- 

meanors has carmied over from common law to current 

practice, and sale [tit the moenes joel edn difter- 
than felonies [in] the ures em 

ony proce ployee 1 trying 


& Ronald N. Boyce, Criminal Law 4 (3d ed 1862 - 


gross misdemeanor. A_ serious misdemeanor, 
though not a felony. — Also termed high misde- 
meanor. 


high misdemeanor. 1. See gross misdemeanor. 2. See 
Serious misdemeanor. 

serious misdemeanor. One of a class of misdemean- 
ors having more severe penalties than most other 
misdemeanors. @ Conduct rising to the level of a 
serious misdemeanor can, in some; jurisdictions, be 
charged as either a felony or a-misdemeanor. — 
Also termed high misdemeanor; indictable misdemean- 
or; penitentiary misdemeanor; aggravated misdemeanor. 
treasonable misdemeanor. See TREASONABLE MISDE- 
MEANOR. 


2. Archaic. Any crime, including a felony. 


“A crime, or misdemeanor, is an act committed, or lorry 
in violation of a pure ~ either dere or comer 
it) general definidon comprehends 


more atrocious dye; while smaller Hare and omissions of 


ler the gentler names. 


consequence, are oes ee 
faa ‘misdemeanors’ only." 4 Willlam Blackstone, Commentar- 
on the Laws of England 5 (1769). 
Pr ccny in office. See official misconduct under 
MISCONDUCT. 


misdemeanor manslaughter. See MANSLAUGHTER. 


misdemeanor-manslaughter rule. The doctrine that a 
death occurring during the commission of a misde- 
meanor (or sometimes a nundangerous felony) is 
involuntary manslaughter. ® Many states and the 
Model Penal Code have abolished this rule. Cf. FELo- 
NY-MURDER RULE. [Cases: Homicide €=620-652.] 

“Companion to the bau) lrg tule is the so-called mis- 


demeanor-mansiaughter rule[:] ... Hemicide resu from 
the or of an 


ion t 
uniawiul act Ts maim In se. Roti MP Perkins & Ronald N 
Boyce, Criminal Law 108 (3d ed. 1982). 
misdescription. 1. A cohtractual error or falsity that 
deceives, injures, or materially misleads one of the 
contracting parties. 2. A Lengthy inaccurate identifi- 
cation, in a document of title, of goods received from 
the bailor. 3. An inaccurate Del description of land 
in a deed. (Cases: Deeds $37. C.J.S. Deeds § 53.] 


misdirection. See MISCHARGE. 


mise (meez or miz), n. [Law French} Hist. 1. Expenses 
incurred in litigation. 2. The general issue in a writ 
of right. @ When a tenant pleads superior title to the 
plaintiff, the tenant is said to join the mise on the 
mere right. 3. A settlement; a compromise, as in the 
Mise of Lewes between Henry III and the rebelling 
barons. 


mise money. Hist. Money paid by contract to purchase 
a privilege. 


miserabile depositum (miz-o-rab-o-lee_di-poz-a-tam). 
{Law Latin “a pitiful deposit”) Civil law. A deposit or 


- 
OEE Orne Se OTL ELIS TIEN ET TA LIOR GEO AVEIRO, *. wea T°” my 
pee cmnmnemmemmemnmemmmantnaiebtatsedabiioaliideilal ? 
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bailment made in an emergency, as in a shipwreck, 
fire, or insurrection. 


miserere (miz-a-reer-ce). [Latin] Hist. Have mercy. @ 
This is the first phrase of the 51st psalm, used to test 
a person claiming benefit of clergy. See NECK VERSE. 


misericordia (miz-9-ri-kor-dee-a). [Law Latin] Hist. 1. 
Mercy. 2. An arbitrary fine as a punishment. 3. An 
exemption from a fine. 


misericordia communis (miz-a-ri-kor-dee-a ke-myoo- 
nis). [Law Latin] Hist. A fine levied on a whole 
county. 


misfeasance (mis-fee-zonts), . 1. A lawful act per- 
formed in a wrongful manner. (Cases: Negligence 
200. C.J.S. Negligence §§ 5-13, 15-20, 33, 64.) 2. 
More broadly, a transgression or trespass; MALFEA- 
SANCE. Cf. NONFEASANCE. — misfeasant, adj. — misfea- 
sor, 2. 


misfeasance in public office. The tort of excessive, 
malicious, or negligent exercise of statutory powers 
by a public officer. — Also termed malfeasance. 
(Cases: Officers and Public Employees 116. C.J.S. 
Officers and Public Employees 8§ 249-251, 254-258.] 


mishering. See MISKERING. 
mishersing. See MISKERING. 


misjoinder (mis-joyn-dor). 1. The improper union of 
parties in a civil case. See joinDeR. Cf. DISJOINDER; 
NONJOINDER. [Cases: Federal Civil Procedure €-387; 
Parties 85, 89. C.J.S. Parties §§ 212, 217.) 2. The 
improper union of offenses in a criminal case. 
(Cases: Indictment and Information @°126. C.J.S. 
Indictments and Informations § 159.j 


miskenning (mis-ken-ing). (fr. French misw “wrong” 
+ Saxon cennan “to declare] 1. A wrongful sum- 
mons. 2. A pleading mistake or irregularity. 


ished by imprisonment. Then again every default in appear- 
Prout ae . detautter and his 


rought en ameéycement on the pleader if the mistake was 
to be retrieved. A litigant who hoped to get to the end of his 
sult without an amercement must have been a ine 
man; for he was playing a game of forfeits.” 2 Frederick 
Pollock & Frederic W. , The Hi Law 


miskering (mis-kor-ing). Hist. Freedom or immunity 
from amercement. — Also termed abishering; abishers- 
ing; mishering; mishersing. 

mislaid property. See prorerty. 

mislay, vb. To op (property, etc.) in a place not 
afterwards recollected; to lose (property, etc.) by 
forgetting where it was placed. See mislaid property 
under PROPERTY. 


misleading, adj. (Of an instruction, direction, etc.) 
delusive; calculated to be misunderstood. [Cases: 
Fraud @13(1).] 


misnomer (mis-noh-mor). A mistake in naming a per- 
son, place, or thing, esp. in a legal instrument. @ In 
federal pleading — as well as in most states — 
misnomer of a party can be corrected by an amend- 
ment, which will relate back to the date of the 
original pleading. Fed. R. Civ. P. 15(c)(3). [Cases: 


misreading 


Federal Civil Procedure 382; Parties €=94. C..J.S. 
Parties § 227.) ; 


misperformance. A faulty attempt to discharge an 
obligation (esp. a contractual one). Cf. PERFORMANCE; 
NONPERFORMANCE. 


mispleading. Pleading incorrectly. © A party who real- 
izes that its pleading is incorrect can usu. amend the 
pleading, as a matter of right, within a certain peri- 
od, and can thereafter amend with the court's per- 
mission. 

misprision (mis-prizh-en). 1. Concealment or nondis- 
closure of a serious crime by‘‘one who did not 
participate in the crime. [Cases:sGompounding Of- 
enses ©>3.5; Criminal Law @77. C.J.S. Compound- 
ing Offenses § 5; Criminal Law § 142:} 


clerical misprision. A court clerk's mistake or fraud 
that is apparent from the record. 


misprision of felony. Concealment or nondisclosure 
of someone else's felony. See 18 USCA § 4. (Cases: 
Compounding Offenses €=1.1. C.].S. Compounding 
Offenses §§ 1-3, 9, 13.] 
“In tact, whatever the law may be, it Is not the general 
custom to prosecute for misprision cf felony, even where a 
person who knows of a felony Is questioned by the police 
and refuses to make a statement. Indeed, Stephen, writing 
In the rineteenth ventury, regarded the offence as ‘prac- 
tically cbsofete’; and American courts have refused to rec- 
ognise it as subsisting. But there have been four successful 
prosecutions In England during the last quarter-century 
--.." Glanville Willams, Criminal Law 424 (2d ed. 1961). 


misprision of treason. Concealment or nondisclo- 
sure of someone else's treason. 


negative misprision. The wrongful concealment of 
something that should be revealed <misprision of 
treason>. 


positive misprision. The active commission of a 
wrongful act <seditious conduct against the gov- 
ernment is positive misprision>. 


2. Seditious conduct against the government. 3. An 
official's failure to perform the duties of public 
office. [Cases: Officers and Public Employees 121. 
C.J.S. Officers and Public Employees §§ 329-384.] 4. 
Misunderstanding; mistake. a 
“The word ‘misprision’ has been employed with different 
meanings. While Blackstone thought of it as toa 
rave misdemeanor, it seems to have been used earlier to 
Indicate the entire field of crime below the grade of treason 
or felony before the word ‘misdemeanor’ became the gen- 
erally accepted label for this purpose. More recently it has 
been said: 'M' is 


nothing more than a word used to 
describe a misdemeanor which does not a 
name." (United v. » 126 F.2d 789, 798 (3d 


another." Rollin M. Perkins & Ronald N. Boyce, Criminal 
Law 572 (3d ed. 1982). 


misprisor (mis-pri-zar). One who commits misprision 
of felony. 


misreading. An act of fraud in which a person incor- 
rectly reads the contents of an instrument to an 
illiterate or blind person with the intent to deceitful- 
ly obtain that person’s signature. [Cases: Fraud 
€4.5,] 


misrecital 


misrecital. An incorrect statement of a factual matter 
in a contract, deed, pleading, or other instrument. 


misrepresentation, n. 1. The act of making a false or 
misleading assertion about something, usu. with the 
intent to deceive. @ The word denotes not just 
written or spoken words but also any other conduct 
that amounts to a false assertion. [Cases: Fraud €9.] 
2. The assertion so made; an assertion that does not 
accord with the facts. — Also termed false - 
tion; (redundantly) false misrepresentation. Cf. REPRE- 
SENTATION (1). — misrepresent, vb. 


"A misrepresentation, being a false assertion cf fact, com- 
monty takes the form of spoken or writen words, Whethor a 
on 


statement is false depen the of the words in 
cainh Nagel ea be Inferred 

from them. An assertion conduct 
Concealment or even may 

have the effect of a m ta! .. [Aln assertion 
lll ode tl Rag eigen pea 

may be a 
tion because of carelessness, as when the 
word ‘not’ is or when Inaccurate lan- 
pea is used. But a that is not fraudu- 
lent mo consequences ... untess it Is material.” Re- 
nt (Second) of Contracts § 169 cmt. a (1978). 


fraudulent misrepresentation. A false statement that 


is known to be false or is made recklessly — | 


without knowing or carii.g whether it is true or 
— and that is intended to induce a party to: 
detrimentally rely on it. — Also termed fraudulent 
representation; deceit. (Cases: Fraud €8.] 
“A misrepresentation Is fraucaulent f the maker intends his 
assertion to induce a party to manifest his assent and the 
knows or -alleves that the assertion Is not In 
accord the facts, o 
that he states or Impiles 
knows that he does not have the basis that he states or 
ition." Restatament (Secon 


implies for the asse 

tracts § 162(1) (1979). 
inzocent misrepresentation. A false statement that 
the speaker or writer does not know is false; a 
misrepresentation that, though false, was not made 
fraudulently. (Cases: Fraud €13(2).] 


material misrepresentaiion, 1. Contracts. A false 
statement that is likely to induce a reasonable 
person to assent or that the maker knows is likely 
to induce the recipient to assent. [Cases: Contracts 
4. CJS. Contracts §§ 136, 139-140, 156, 
158-160, 170-171, 173-174.] 2. Torts. A false state- 
ment to-which a reasonable person would attach 
importance in deciding how to act in the transac- 
tion in question or to which the maker knows or 
has reason to. know that the recipient attaches 
some importance. See Restatement (Second) of 
Torts § 538 (1979). (Cases: Fraud €18.] 
“The materiality of a misrepresentation fs determined from 
the viewpoint % the maker, while the justification of reflance 
is determined from the viewpoint of the reciplent.... The 
requirement of materiality may be met in either of two ways. 
First, a misrepresentation fs material If it would be likely to 
Induce a reasonable person to manifest his assent. , 
it is material if the maker that for some special 
reason it Is ig Be Induce the particular recipient to mant- 
fest his assent. There may be personal considerations that 
ards as Important even though they would 
to affect others in his situation, and If the 


picked ad Pree anothers known [di les cannot 
complain If the contract Is held voldable when he succeeds 
In what ho Is endeavoring to accomplish.... Although a 


nonfraudulent misrepresentation that is not material does 
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not make the contract voldable under the rules stated tn this 
Chapter, the recipient may have a claim to rellef under other 
tules, such as relating to breach of warranty.” Re- 
statement Contracts § 162 cmt. ¢ (1879). 
misrepresentation of source. See PASSING OFF. 


negligent misrepresentation. A careless or inadver- 
tent false statement in circumstances where care 
should have been taken. [Cases: Fraud @13(3).} 


misrepresentee. A person to whom a fact has been 
misrepresented. 


grok tegiay A person who misrepresents a fact to 
another. — Also spelled misrepresentor. 


Missile Defense Agency. A unit in the U.S. Depart- 
ment of Defense responsible for develo: ing and 
deploying a missile-defense system capable. of pro- 
tecting the United ‘States, its armed forces, and oth- 
ers from missile attack. — Abbr. MDA. 


missilia (mi-si-lee-9), n. pl. (fr. Latin mittere “to throw”] 
Roman law. Money that the praetors, consuls, or 
wealthy individuals throw as gifts to people on the 
street; largesse. 


missing-evidence rule. The doctrine that, when a 
party fails at trial to present evidence that the party 
controls and that would have been proper to pre- 
sent, the jury is entitled to infer that the evidence 
would have been unfavorable to that party. [Cases: 
Evidence 74, C.J.S. Evidence §§ 165, 168] 


missing person. 1. Someone whose whereabouts are 
unknown and, after a reasonable time, seem to be 
unascertainable. 2. Someone whose continuous and 
unexplained absence entitles the heirs to petition a 
court to declare the person dead and tu divide up 
the person’s property. See SEVEN-YEARS'-ABSENCE RULE. 
Cf. DISAPPEARED PERSON. [Cases: Death @=2. C.].S. 
Death §§ 8-14.] 


missing ship. Maritime law. A vessel that has been 
gone for an unreasonably long time, leading to the 
peerampron that it is lost at sea; esp. a vessel that 
as been gone longer than the average time it takes 

a vessel to make a similar voyage in the same season. 


missing-witness rule. The doctrine that, when a party 
fails at trial to present a witness who is available only 
to that pay and whose testimony would have been 
admissible, the jury is, entitled to infer that the 
witness’s testimony would have been unfavorable to 
that party. (Cases: Criminal Law €317; Evidence 
77; Trial 211. C.J.S. Criminal Law-8§ 705-706; 
Evidence §8§ 169-173; Trial §8§ 501-504, 568.) 


missio in bona (mis(h]-ee-oh in boh-no). [Latin] Roman 
law. 1. A praetor's grant to a creditor of individual 
items of the judgment debtor's property already in 
the creditor's ion. 2. A praetor's grant to a 
creditor in possession of the debtor's whole estate, as 
a form of execution of judgment. 

missio in possessionem (mis[h]-ee-oh in pe-zes[h]-ee- 
oh-nom). [Latin] Roman law. A praetor's grant to a 
creditor of the debtor’s entire estate as a form of 
execution of judgment. 

mistake, n. 1. An error, misconception, or misunder- 
standing; an erroneous belief. See error. 2. Contracts. 
The situation in which either (1) the parties to a 
contract did not mean the same thing, or (2) at least 


| 
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one party had a belief that did not correspond to the 
facts or law. @ As a result, the contract may be 
voidable. (Cases: Contracts €993. C.J.S. Contracts 


mitigate 


C.J.S. Contracts §§ 149, 155; Reformation of Instru- 
ments §§ 29~30.] 


“The term ‘common mistake’ Is more usually, but tess 


§§ 136, 147-148.] 


“In this Restatement the word ‘mistake’ is used to refer to 
an erroneous belief. A party's erroneous belief fs therefore 
sald to be a ‘mistake’ of that party. The bellef need not be 
an articulated one, and a party may have a bellef as to a 
fact when he merely makes an assumption with to 
it, without being aware of alternatives. The word ‘mistake’ is 
not used here, as it Is sometimes used In common speech 


to refer to an improvident act, Including the making of as 


contract, that Is the result of such an erroneous bellef. This 
usage Is avoided here for the sake of clarity and consisten- 
cy. Furthermore, the erroneous belief must relate to the 
facts as they exist at the time of the making of the contract. 
A party's prediction or judgment as to events to occur In the 
future, even If erroneous, Is not a ‘mistake’ as that word Is 
defined here. An erroneous bellef as to the contents or 
effect of a that expresses the agreement is, however, 
a mistake. 6 alone, in the sense in which the word Is 
used here, has no berihaodt ailgaern The legal conse- 
quences of mistake co! with the creation of 
contractual Hability are determined by (substantive is}. 
Restatement (Second) of Contracts § 151 cmt. a (1979). 
“The word mistake is generally used In the law of contracts 
to refer to an erroneous bellef — ‘a belief that is not In 
accord with the facts.’ To avold confusion, t should not be 
used, as it sometimes fs in common speech, to refer to an 
improvident act, such as the of a contract, that 
rasuits from such an erroneous belief. Nor should it be 


ed. 1999) (quoting Restatement (Second) of Contracts 
§ 151 (1979). 


basic mistake. A mistake of fact or of law constitut- 
ing the basis on which a transaction rests. 

bilateral mistake. See mutual mistake (1). 

common mistake. See mutual mistake (2). 


essential mistake. Contracts. A mistake serious 
enough that no real consent could have existed, so 
that there was no real a ment. [Cases: Con- 
tracts 93. C.J.S. Contracts §§ 136, 147-148.] 
inessential mistake. See unessential mistake. 


mistake of fact. 1. A mistake about a fact that is 
material to a:transaction; any mistake other than a 


mistake of law. — Also termed error in fact; error of 
fact. (Cases: Contracts -@-93. C.J.S. Contracts | 


§§ 136, 147-148.] 2. The defense asserting that a 
criminal defendant acted from an innocent misun- 
derstanding of fact rather than from a criminal 
purpose. . 

mistake of law. 1. A mistake about the legal effect 
of a known fact or situation. — Also termed error 
in law; error of law. (Cases: Contracts @93(4). 
C.J.S. Contracts § 150.] 2. The defense assertin 
that a defendant did not understand the criminal 
consequences of certain conduct. @ This defense is 
generally not as effective as a mistake of fact. 


mutual mistake. 1. A mistake in which each party 
misunderstands the other's intent. — Also termed 

lateral mistake. (Cases: Contracts ¢-93(5). C.J.S. 
Contracts §§ 149, 155.} 2. A mistake that is shared 
and relied on by both parties to a contract. © A 
court wil! often revise or nullify a contract based 
on a mutual mistake about a material term. — Also 
termed (in sense 2) common mistake. (Cases: Con- 
tracts @93(5); Reformation of Instruments $19. 


rammatically, referred to as ‘mutual mistake’. Cneshire and 

itcot on Contract have made a heroic effort to Introduce 
and establish the more correct term, and it does seem to be 
gaining ground. However, the beginner Is warned that the 
term ‘mutual mistake’ Is nearly always used by the Courts 
to mean what we here call ‘common mistake’.’ 
ae taal to the Law of Contract 190 n.7 (8d ed. 


nonessential mistake. See unessential mistake. 


unessential mistake. Contracts. A mistake that does 
not relate to the nature of the contents of an 
agreement, but only to some external circum- 
stance, so that the mistake has no effect on the 
validity of the agreement. — Also termed inessential 
mistake; nonessential mistake; collateral mistake. (Cases: 
Contracts ¢°93. C.J.S. Contracts §§ 136, 147-148.] 


unilateral mistake. A mistake by only one party to 
a contract. ® A unilateral mistake is generally not 
as likely to be a ground for voiding the contract as 
is a mutual mistake. [Cases: Contracts 93. C.J.S. 
Contracts §§ 136, 147-148.] 


mistakenly induced revocation. See DEPENDENT RELA- 
TIVE REVOCATION. 


mistery (mis-ter-ee). Hist. A business; a trade. — Also 
spelled mystery. 

mistrial. 1. A trial that the judge brings to an end, 
without a determination on the merits, because of a 
procedural error or serious misconduct occurring 
during the proceedings. (Cases: Criminal Law 
@=867; Federal Civil Procedure 71951; Trial 18. 
C.J.S. Criminal Law §§ 1388-1390; Triai 8§ 91-92.) 
2. A trial that ends inconclusively because the jury 
cannot agree on a verdict. — Also termed abortive 
trial. (Cases: Criminal Law. 867. C.J.S. Criminal 
Law §§ 1388~-1390.] 


misunderstanding. 1. A flawed interpretation of 


meaning or significance. 2. A situation in which the 
words or acts of two peopie suggest assent, but one 
or both of them in fact intend something different 
from what the words or acts express. 3. A quarrel; 
an instance of usu. mild wrangling. 


misuse, n. 1. Products ability. A defense alleging that 
the plaintiff used the product in an improper, unin- 
tended, or unforeseeable manner. [Cases: Products 
Liability 27. C.J.S. Products Liability 88 45-47.) 2. 
Patents. The use of a patent either to improperly 
extend the granted monopoly to nonpatented goods 
or to violate antitrust laws. (Cases: Patents €283(1). 
C.J.S. Patents §§ 436~-439.] 


misuser. An abuse of a right or office, as a result of 
which the person having the right might lose it <it is 
an act of misuser to accept a bribe>. Cf. user. 
[Cases: Officers and Public Employees 64. C.J.S. 
Officers and Public Employees § 132.) 

mitch. See MICHE. 


mitigate (mit-o-gayt), vb. To make less severe or in- 
ee <the fined employee mitigated her damages 
for wrongful termination by accepting a new job>. 
Cf. MILITATE. — mitigation, x. — mitigatory (mit-9- 
ge-tor-ee), adj. 


P.S. Atlyah, . 
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mitigating circumstance 


mitigating circumstance. See CIRCUMSTANCE. 
mitigation cost. See cost (1). 
mitigation-of-damages doctrine. The principle requir- 
ings laindff, after an injury or breach of contract, 
to sake reasonable efforts to alleviate the effects of 
the injury or breach. @ If the defendant can show 
that the plaintiff failed to mitigate damages, the 
plaintiffs recovery may be reduced. — Also termed 
avoidable-consequences doctrine. [Cases: Damages 62. 
C.J.S. Damages §§ 46-52, 168.] 
mitigation of punishment. Criminal law. A reduction 
in punishment due to mitigating circumstances that 
uce the criminal’s level of culpability, such as the 
existence of no prior convictions. See mitigating cir- 
cumstance under CIRCUMSTANCE. 
mitigator. A factor tending to show that a criminal 
defendant, though guilty, is less culpable than the 
act alone would indicate <the fact that he was 
coerced into taking part in the robbery may have 
been a mitigator in the minds of the jurors>. Cf. ac- 
GRAVATOR. 
mitiori sensu. See IN MITIORI SENSU. 
" mitter avant (mit-er o-vant), vb. [Law French] Hist. To 
present or produce (evidence, etc.) to a court. 
mittimus (mit-e-mes). [Law Latin “we send"] Hist. 1.A 
court order or warrant directing a jailer to detain a 
person until ordered otherwise; COMMITMENT (4). 
(Cases: Sentencing and Punishment 462, 463.) 2. 
A certified transcript of a prisoner’s conviction or 
sentencing proceedings. 3. A writ directing the 
transfer of records from one court to another. Pl. 
mittimuses. 
mixed action. See ACTION (4). 
mixed blood. See sLoop. 
mixed cognation. See COGNATION. 
mixed condition. See CONDITION (2). 
mixed contract. See CONTRACT. 
mixed cost, See cost (1). 
mixed government. See GOVERNMENT. 
mixed insurance company. See INSURANCE COMPANY. 


mixed interpretation. See liberal interpretation under 
INTERPRETATION. 


mixed jury. See jury. 

mixed larceny. See LARCENY. 

mixed law. A law concerning both persons and prop- 
erty. 

mixed marriage. See MISCEGENATION. 


mixed-motive doctrine. Employment law. The principle 
that, when the evidence in an employment-discrimi- 
nation case shows that the complained-of employ- 
ment action was based in part on a nondiscriminato- 
ry reason and in part on a discriminatory reason, the 
plaintiff must show that discrimination was a moti- 
vating factor for the employment action and, if the 
plaintiff makes that showing, then the defendant 
must show that it would have taken the same action 
without regard to the discriminatory reason. [Cases: 
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Civil Rights €>1137. CJ.S. Civil Rights §§ 34, 
39-40.] : = 


mixed nuisance. See NUISANCE. 

mixed policy. See INSURANCE POLICY. 
mixed presumption. See PRESUMPTION. 
mixed property. See PROPERTY. 


mixed question. 1. MIXED QUESTION OF LAW AND FACT. 2. 
oh issue involving conflicts of foreign and domestic 
Ww. 


mixed question of law and fact. An issue that is 
neither a pure question of fact nor a pure question 
of law. @ Mixed questions of law and fact are typical- 
ly resolved by juries. — Often shortened to mixed 
i Also termed mixed question. of fact and law. 
Cases: Administrative Law and Procedure €781; 
Ap and Error $842(9); Criminal Law @°735; 
Federal Courts €°754; Trial 2137. CJS. A 
and Error § 778; Criminal Law §§ 998, 1278, 1275; 
fee Administrative Law and Procedure § 227; Trial 
J , 


tenes 


tion, and to other areas of the law.” 9A Charles Alan ee 

& Arthur A. Miller, Federal Practice and Procedure § , 

at 608-11 (2d ed. 1895). 
mixed tithes. See TITHE. 

mixed treaty. See TREATY (1). 

mixed trust. See Trust. 

mixed war. See war. 

mixtion (miks-chen). Archaic. 1. The prucess uf mixing 
products together so that they can no longer be 
separated. 2. The product of mixing. 

mixtum imperium (miks-tom im-peer-ee-am). [Latin] 
Hist. Mixed authority; mixed Sunadiction. @ This 
term refers to the power of subordinate civil magis- 
trates. 

MJOA. abbr. MOTION FOR JUDGMENT OF ACQUITTAL. 

MLA. abbr. MOTION FOR LEAVE TO APPEAL. 

MMBtu. abbr. Oil & gas..One million British Thermal 
Units, one of the standard units for measuring natu- 
ral gas. ; 

MML abbr. MAXIMUM MEDICAL IMPROVEMENT. 

M’Naghten rules. See MCNAGHTEN RULES. 


: M'Naughten rules. See MCNAGHTEN RULES. 


M.O. abbr. MODUS OPERANDI. 
mobile goods. See coons. 


Mobile-Sierra doctrine. The principle that the Federal 
Energy Regulatory Commission may not grant a rate 
increase to a natural-gas producer unless the pro- 
ducer’s contract authorizes a rate increase, or unless 
the existing rate is so low that it may adversely affect 
the public interest (as by threatening the continued 
viability of the public utility to continue its service). 

; ipe Line Co. v. Mobile Gas Serv. Corp., 350 
US. 332, 76 S.Ct. 373 (1956); Federal Power Comm'n 
uv. Sierra Pac. Power Co., 350 U.S. 348, 76 S.Ct. 368 


eee tte tei) en mmennihd 


(1956). — Also termed Sierra-—Mobile doctrine. (Cases: 
Gas © 14.4(1).] 


mobilia (moh-bil-ee-a), n. pl. [Latin “‘movables”] Roman 
law. Movable things. @ The term primarily refers to 
inanimate objects but sometimes also refers to slaves 
and animals. 


mobilia sequuntur personam (moh-bil-ee-a si-kwan-tar 
per-soh-nam). [Latin] Int'l law. Movables follow the 
person — i.e., the law of the person. @ This is the 
Ser principle that rights of ownership and trans- 
er of movable property are determined by the law 
of the owner’s domicile. [Cases: Property @6; Taxa- 
tion 498. C.J.S. Conflict of Laws §§ 66-70, 74, 77, 
80; Taxation §§ 153-157, 160, 283.] 


mariage settlements and devolutions 
tuptcy.” Handel v. Slatford, 1953 Q.B. 248, 257 (Eng. C.A.). 


mock trial. 1. A fictitious trial organized to allow law 
students, or sometimes lawyers, to practice the tech- 
niques of trial advocacy. 2. A fictitious trial, arranged 
by a litigant’s attorney, to assess trial strategy, to 
estimate the case’s value or risk, and to evaluate the 
case's strengths and weaknesses. @ In this procedure, 
Boone from the relevant jury pool are hired to sit as 
mock jurors who, after a condensed presentation of 
both sides, deliberate and reach a verdict (often 
while being observed by the participants behind a 
one-way glass). The jurors may later be asked specif- 
ic questions about various arguments, techniques, 
and other issues. Because the mock jurors usu. do 
not know which side has hired them, their candid 
views are thought to be helpful in formulating trial 
strategies. Cf. Moor courT. 


modal legacy. See LEGACY. 


mode. A manner of doing something <mode of pro- 
ceeding> <mode of process>. 


model act. A statute drafted by the National Confer- 

ence of Commissioners on Uniform State Laws and 

obi en as guideline legislation for the states to 

rrow from or adapt to suit their individual needs. 

® Examples of model acts include the Model Em- 

loyment Termination Act and the Model Punitive 
amages Act. Cf. UNIFORM LAW. 


Model Code of Professional Responsibility. A set of 
ethical guidelines for lawyers, organized in the form 
of canons, disciplinary rules, and ethical consider- 
ations. @ Published by the ABA in 1969, this code 
has been replaced in most states by the Model Rules 
of Professional Conduct. [Cases: Attorney and Client 
€32(2). CJ.S. Attorney and Client § 44.) 

model jury charge. See model jury instruction under 
JURY. INSTRUCTION. 


model jury instruction. See JURY INSTRUCTION. 


Model’ Marriage and Divorce Act. See UNIFORM MAR- 
RIAGE AND DIVORCE ACT. 


modification order 


Model Penal Code. A proposed criminal code drafted 
by the American Law Institute and used as the basis 
for criminal-law revision by many states. — Abbr. 
MPC, 


Model Penal Code test. See SUBSTAN TAL-CAPACITY TEST. 


Model Putative Fathers Act. See UNIFORM PUTATIVE AND 
UNKNOWN FATHERS ACT. 


Model Rules of Professional Conduct. A set of ethical 
guidelines for lawyers, organized in the form of 52 
rules —- some mandatory, some discretionary — 
together with explanatory comments. © Published by 
the ABA in 1983, these rules have generally replaced 
the Model Code of Professional Responsibility and 
have been adopted as law by many states. — Abbr. 
MRPC. [Casés: Attorney and Client €@32(2). C.].S. 
Attorney and Client § 44.) ’ 


Model State Trademark Bill. A proposed statute in- 
tended to standardize trademark laws among the 
states. @ The bill was first promulgated by the Inter- 
national Trademark Association (then called the 
United States Trademark ‘Association) in 1949. — 
Abbr. MSTB. 


moderamen inculpatae tutelae (moh-de-ray-mon in-kel- 
pay-tee t[y]oo-tee-lee). 1. [Law Latin) Hist. The de- 
gree of force justified in self-defense. 2. A plea of 
justifiable self-defense. — Also termed inculpatae tute- 
lae moderatio (mod-a-ray-shee-oh). 


moderate castigavit (mod-e-ray-tee kas-ta-gay-vit). 
[Latin “he moderately chastised "] Hist. A plea justify- 
ing a trespass because it is really a chastisement that 
the defendant is legall 
plaintiff because of their relationship. 


moderate force. See nondeadly force under FORCE. 


moderator. 1. One who presides at a meeting or 
assembly. See CHAIR (1). 2. Scots law. The 
presides in a public assembly; specif., the elected 
chair of the General Assembly of the Church of 
Scotland or another Presbyterian church, of a pres- 
bytery, or of a kirk session. 


modiatio (moh-dee-ay-shee-oh), n. [Latin] Hist. A duty 
paid for every tierce of “ine. See pRISAGE. 


modica differentia (mod-i-ka dif-e-ren-shee-a). [Latin] 
Scots law. A moderate difference, esp. in price. 


modification. 1. A change to something; an alteration 
<3 contract modification>. (Cases: Contracts 256. 
C.J.S. Contracts §§ 407, 409-411.] 2. A qualification 
or limitation of something <a modification of drink- 
ing habits>. 3. Parliamentary law. A change in a 
motion that its mover initiates or accepts, usu. before 
the chair has stated the motion. © The mover con- 
trols a motion only until the chair states the ques- 
tion, after which the motion belongs to the assembly 
and the mover cannot modify it without the assem- 
bly's permission. See request for permission to modify a 
motion under REQUEST. 

modification order. Family law. A post-divorce order 
that changes the terms of child support, custody, 
visitation, or alimony. @ A modification order may be 
agreed to by the parties or may be ordered by the 
court. The party wishing to modify an existing order 
must show a material change in circumstances from 


y entitled to inflict on the 


on who | 


Reis 


Modified Accelerated Cost Recovery System 


the time when the order sought to be modified was 
entered. See CHANGE IN CIRCUMSTANCES. 


Modified Accelerated Cost Recovery System. See ac. 
’  CELERATED COST RECOVERY SYSTEM. 
modified-comparative-negligence 
50-PERCENT RULE. 


modius (moh-dee-as), n. [Latin “a measure"] Hist. 1.A 
bushel. 2. An uncertain measure, as of land. 


modo et forma (moh-doh et for-mo). [Latin] In manner 
and form. ® In common-law pleading, this phrase 
n the conclusion of a traverse. Its object was to 
ut the burden on the party whose pleading was 
ing traversed not only to prove the allegations of 
fact but also to establish as correct the manner and 
form of the pleading. — Also termed manner and 
form. ; 
modus (moh-dos), n. [Latin “mode"] 1. Criminal proce- 
dure. The part of a charging instrument describing 
the manner in which an offense was committed. 2. 
Roman & civil law. Mode; manner; consideration; 
esp., the manner in which a gift, bequest, servitude, 
etc. is to be employed. 3. Eccles. law. See pe Mobu 
DECIMANDI. Cf, MODUS OPERANDI. 


modus decimandi (moh-des des-e-man-d!). See DE MODO 
DECIMANDI. 


modus de non decimando (moh-des dee non des-o-man- 
doh). See DE NON DECIMANDO. 


modus habilis (moh-des hab-o-lis). [Latin] A valid man- 
ner (in proving a debt, etc.). 


modus operandi (moh-das oy igi or -dee). [Latin 
“a manner of operating”] A method of operating or 
a manner of procedure; esp. a pattern of criminal 
behavior so distinctive that investigators attribute it 
to the work of the same person <staging a fight at 
the train station was part of the pickpocket's modus 
operandi>. — Abbr. M.O. Pl. modi operandi. 


modus tenendi (moh-das to-nen-d1). [Latin] Hist. The 
manner of holding. @ This phrase referred to the 
different types of tenures by which estates were held. 


Modus .Tenendi Parliamentum (moh-des te-nen-di 
ahr-lo-men-tom). [Law Latin “the manner of hold- 
ing Parliament’) Hist. A 14th-century writing on the 
powers of Parliament, translated in the 17th century 
and edited by T.D. Hardy in 1846. 


modus transferendi (moh-des trans-fe-ren-di). [Law 
Latin] Hist. The manner of transferring. — Also 
spelled modus transferrendi. Cf. TIVULUS TRANSFERENDI. 


modus vacanai (moh-des va-kan-di). [Law Latin] Hist. 
The manner of vacating. @ This term was often used 
in determining the circumstances under which a 
vassal surrendered an estate to a lord. 


modus vivendi (moh-das vi-ven-di or -dee). [Latin 
“means of living (together)”] Int'l law. A temporary, 
provisional arrangement concluded between subjects 
of international law and giving rise to binding obli- 
gations on the parties. 


“(Modus vivendi] fs an Instrument of toleration looking 
towards a tierce by preparing for or laying down the 


doctrine. See 


basis of a method o! ik together with a problem or by 
pad over some difficu g A onen @ permanent settlo- 
mei lormally it is used provisional and Interim ar- 


rangements which ultimately are to be replaced by a formal 
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soreeron of a more permanent and detailed character. 

re is no clear distinction of a modus vivendi from other 

treaties. The most distinguishing ena is its provisional 
@ modus 


character; nevertheless vivand! mey be exercised 
for an Indefinite period of time if It is prolonged sine die or H 
a definitive solution to the problem Cannel be reached by 


treaty. Some ‘temporary’ arrangements have actually tumed 

out to be quite durable." Walter Rudelf, “Modus Vivendi,” In 

3 Encyclopedia of Public Intemational Law 443 (1997). 

moeble (myoo-bel), udj. [Law French] Hist. Movable, as 
in the phrase biens moebles (“movable goods”). 


moiety (moy-a-tee). 1. A half of something (such as an 
estate). —- Also termed mediely. 2. A portion less than 
half; a small segment. 3. In federal customs law, a 
payment made to an informant who assists in the 
seizure of contraband, the payment being no more 
than 25% of the contraband’s net value (up to a 
maximum of $250,000). 19 USCA § “1619. 


moiety act. Criminal law. A law providing that a por- 
tion (such as half) uf an imposed fine will inure to 
the benefit of the informant. (Cases: Fines €=21.] 


mole. A person who uses a long affiliation with an 
organization to gain access to and betray confidential 
information. 

molestation. 1. The persecution or harassment of 
someone, as in the molestation of a witness. 2. The 
act of making unwanted and indecent advances to or 
on someone, esp. for sexual gratification. — molest, 
vb. — molester, n. 


child molestation. Any indecent or sexual activity 
on, involving, or surrounding a child, usu. under 
the age of 14. See Fed. R. Evid. 414(d). [Cases: 
Infants €°13. C.J.S. Infants §§ 5, 92-93, 95-98.] 


moliturae (mol-i-t[y]uur-ee or -chuur-ee). [Law Latin} 
Scots law. Tolls for grinding grain; multures. See cum 
ASTRICTIS MULTURIS. 


molliter manus imposuit (mol-a-tar man-as im-poz-[y]}o- 
wit). [Latin] Hist. He gently laid hands upon. @ This 
hrase was used in actions of trespass and assault to 
justify a defendant's use of force.as reasonable, as 
when it was necessary to keep the peace. 


; 


monarchy. A government in which a single person _ 


rules, with powers varying from absolute dictator- 
ship to the merely ceremonial. 


limited monarchy. A-monarchical form of govern- 
ment in which the monarch’s power is subject to 
constitutional or other restraints. — Also termed 
_ constitutional monarchy. : 
moneta (mo-nee-ta), n. [Latin] Money. 


monetagium (mon-o-tay-jec-om), n. [Law Latin “mint- 
age”) Hist. 1. The right to coin money; mintage. 2. A 
tribute paid by s tenant to persuade a lord not to 
change coinage. 


monetarism (mon-i-ta-riz-em). An economic theory 
claiming that the money supply is the basic influence 
on the economy. @ The theory was originated by 
Milton Friedman in the late 1960s. 


monetary, adj. 1. Of or relating to money <monetary 
value> <monetary damages>. 2. Financial <mone- 
tary services> <monetary investments>. 


monetary bequest. See pecuniary bequest under BE- 
QUEST. 
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money. 1. The medium of exchange authorized or 
adopted by a government as part of its currency; 
esp. domestic currency <coins and currency are 
money>. UCC § 1-201(b)(24). 2. Assets that can be 
easily converted to cash <demand deposits are mon- 
ey>. 3. Capital that is invested or traded as a com- 
modity <the money market>. 4. (p/.) Funds; sums 
of money <investment moneys>. — Also spelled (in 
sense 4) monies. See MEDIUM OF EXCHANGE; LEGAL TEN- 
DER. 
current money. Money that circulates throughout a 
country; currency. 


e-money. Money or a money substitute that is 
transformed into information stored on a comput- 
er or computer chip so that it can be transferred 
over information systems such as the Internet. — 
Also termed digital cash; electronic cash; electronic 
currency; Internet scrip; online scrip. Cf. e-check under 
CHECK. 

tat money. Paper currency noi backed by gold or 
ier Ak ceraed pie eo ee 

hard money. 1. Coined money, in contrast to paper 
currency. 2. Cash. 


lawful money. Money that is legal tender for the 
payment of debts. 


per money. Paper documents that circulate as 
currency; bills drawn by a government against its 
own credit. 


real money. 1. Money that has metallic or other 
intrinsic value, as distinguished from paper cur- 
rency, checks, and drafts. 2. Current cash, as op- 
posed to money on account. 

money bequest. See pecuniary bequest under BEQUEST. 

money bill. See revenue bill under BILL (8). 

money broker. See BROKER. 


money changer. One whose primary business is ex- 
changing currencies. 


money claim. Hist. Under the English Judicature Act 
of 1875,‘money claimed as, damages, as for breaches 
of contract and rent arrearages. 


money count. See count. 


money demand. A claim for-a fixed, liquidated sum, 

as opposed to a damage claim that must be assessed 

ai jury. [Cases: Damages €°200. C.J.S. Damages 
9) 


moneyed capital. See capita. 
moneyed corporation. See CORPORATION. 


money had and received. See actioi. for money had and 
received under ACTION (4). 


money judgment. See JUDGMENT. 


money land. Money held in a trust providing for its 
conversion into land. 


money-laundering, n. The act of transferring illegally 
obtained money through legitimate people or ac- 
counts so that its original source cannot be traced. @ 
Money-laundering is a federal crime. 18 USCA 
§ 1956. It is also addressed by state governments, 
e.g., through the Uniform Money Services Act. Be- 


monocracy 


cause some money-laundering is conducted across 
national borders, enforcement of money-laundering 
laws often requires international cooperation, fos- 
tered by organizations such as Interpol. [Cases: 
United States 34. C.J.S. United States §§ 162-163.] 


money made. A sheriff's return on a writ of execution 
signifying that the sum stated on the writ was collect- 


. [Cases: Execution €335. C.J.S. Executions 
§ 324.) 
money market. See MARKET. 


money-market account. An interest-bearing account at — 


a bank or other financial institution. @ Such an 
account usu. pays interest competitive with money- 
market funds but allows a.limited number of trans- 
actions per month. See money market under MARKET. 


money-market fund. See MUTUAL FUND. 


money order. A negotiable draft issued by an author- 
ized entity (such as a bank, telegraph company, post 
office, etc.) to a purchaser, in lieu of a check to be 
used to pay a debt or otherwise transmit funds upon 
the credit of the issuer. [Cases: Postal Service 18. 
C.J.S. Postal Service and Offenses Against Postal Laws 
§ 2.] 

money paid. See action for money paid under ACTION (4). 

money-purchase plan. See EMPLOYEE BENEFIT PLAN. 


money scrivener. A money broker; one who obtains 
money for mortgages or other loans. 


money service business, n. A nonbank entity that 
provides mechanisms for people to make payments 
or to obtain currency or cash in exchange for pay- 
ment instruments. © Money service businesses do 
not accept deposits or make loans. They include 
money transmitters, payment instrument sellers, 
stored-value providers, check cashers, and currency 


exchangers. — Also termed nonbank financial institu- 


tion; nondepository provider of financial services. 
money supply. The total amount of money in circula- 
tion in the economy. See M1; M2; M3. 


monger (mong-ger). Archaic. A seller of goods; a deal- 
er <moneymonger>. ' 


monier (moh-nyair or mon-ee-or), n. [fr. Law Latin 
monetarius “‘a moneyer”] Hist. 1. A minister of the 
mint. 2. A banker; a dealer in money. — Also spelled 
moneyer. 

monies, See MONEY (4). : . 

moniment. Archaic. A memorial; a monument. 


monition (ma-nish-on), n. 1. Generally, a warning or 
caution; ADMONITION. 2. Cévil & maritine law. A sum- 
mons to appear in court as a defendant or to answer 
contempt charges. (Cases: Admiralty 44, 46; Con- 
tempt $55. C.J.S. Admiralty § 153-155, 159; Con- 
tempt § 78, 83-84.) 3. Eccles. law. A formal notice 
from a bishop demanding that an offense within the 
clergy be corrected or avoided. — monish (mon-ish), 
ub. — monitory (mon-o-tor-ee), adj. 


monitory letter. Eccles. law. Admonitory communica- 
tions sent from an ecclesiastical judge to staff mem- 
bers in response to reported abuses or scandals. 


monocracy (me-nok-re-see). A government by one 
person: 


7 


monocrat 


monocrat (mon-e-krat). A monarch who governs 
alone. 


mo y (ma-nog-a-mee), n. 1. The custom preva- 
lent in most modern cultures restricting a person to 
one spouse at a time. 2. The fact of being married to 
only one spouse. Cf. BIGAMY; POLYGAMY. — monoga- 
mous, adj. — monogamist, n. 

monomachy (mo-nom-s-kee). Hist. See DUEL (2). 


monomania (mon-e-may-nee-a). Insanity about some 
particular subject or class of subjects, usu. manifest- 
ed by a ange insane delusion. @ A will made by 
someone suffering from this condition is usu. held 
valid unlegs the evidence shows that particular provi- 
sions in the will were influenced by the insane 
delusion. [Cases: Mental Health @=3.1.] — mono- 
maniacal, adj. — monomaniac, n. 


sper ong (mon-e-poh-lee-em). [Latin fr. Greek mon- 
opolion “a selling alone”) Hist. The sole power of sale; 
a monopoly. 


monopolization, n. The act or process of obtaining a 
monopoly. @ In federal antitrust law, monopolization 
is an offense with two elements: (1) the possession of 
monopoly power — that is, the power to ‘fix prices 
and exclude competitors — within the relevant mar- 
ket, and (2) the willful acquisition or maintenance of 
that power, as distinguished from growth or devel- 
opment as a consequence of a superior product, 
business acumen, or historical accident. United States 
v. Grinnell Corp., 384 U.S. 563, 86 S.Ct. 1698 (1966). 
[Cases: Monopolies €°12(1.3). C.J.S. Monopolies 
§§ 28-37, 52, 64-66.] — monopolize, vb. — monop- 
olistic, adj. — monopolist, n. ; 

attempted monopolization. The effort to monopo- 
lize any part of interstate or foreign commerce, 
consisting in (1) a specific intent to control prices 
or destroy competition in the relevant market, (2) 

redatory or anticompetitive conduct, and (3) a 
‘dangerous probability” of success in achieving 
monopoly in the relevant market. 


monopoly, n. 1. Control or advantage obtained by one 
supplier or producer over the commercial market 
within a given region. Cf. oLicopo.y. 2. The market 
condition existing when only one economic entity 
roduces a particular product or provides a particu- 
service. © The term is now commonly applied 

also to situations that approach but do not strictly 


meet this definition. [Cases: Monopolies €>12(1.3). 


C.].S. Monopolies §§ 28-37, 52, 64-66.] 


“(Ninety per cent] Is enough to constitute a monopoly; It Is 
doubtful whether or ay four per cent Is enough; and 
certainty thirty-three per cent is not. United States y. Alumi- 
ing Co. of Am., 148 F.2d 416, 424 (2d Cir. 1945) (Hand, 


“in the moder sense, a monopoly exists when all, or so 
nearly all, of an article of trade or commerce within a 
community or district, Is brought within the hands of one 
person or set of persons, as practically to bring the han- 
dling cr production of the commodity or thing within such 
single control to the exclusion of competition or free traffic 
eg hel A merry Is created when, as the result of efforts 
co 


of a commodity thus to suppress competition. In brief, 
a monopoly Is the practical suppression of effective busi- 
ness competition which thereby creates a power to contre! 
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pecs to the pas harm.” 54A_Am, Jur. 2d. es, 
lestraints of Trade, and Unfair Trade Practices § 781, at 
107 (1896). 
bilateral monopoly. A hypothetical market condi- 
tion in which there is only one buyer and one 
seller, resulting in transactional delays because ei- 
ther gh Age hold out for a better deal without 
fearing that the other party will turn to a third 
party. ; 
legal monopoly. The exclusive right granted by 
overnment to business to provide utility services 
at are, in turn, Perlated by the government. 
(Cases: Public Utilities €°113. C.J.S. Public Utilities 
§§ 4, 69, 71.} 


natural monopoly. A sate resulting from a 
circumstance over which the monopolist has no 
pore as when the market for a product is so 
imited that only one plant is needed to meet 
demand. 7 
3. Patents. The exclusive right of a patentee to 
make, use, sell, offer for sale, or import an inven- 
tion for a certain period, subject to the rights of the 
owners of other patents that would be infringed. 
[Cases: Patents 2185. C.J.S. Patents § 10.] 
“[T]he statute of monopolies, 21 Jac. |. c. 3, allows a royal 
madre ae a ranted for fourteen years to any 


becomes vested In patentee." Willlam Blackstone, 
Commentaries on the Laws of England 407 (1766). 


monopoly re A theory of liability holding 
that a party violates the antitrust laws when it ex- 
ploits its monopoly power in one market to gain a 
competitive advantage in another market. 


monopoly power. The power to control prices or to 
exclude competition. @ The size of the market share 
is a primary determinant of whether monopoly pow- 
er exists. [Cases: Monopolies €=12(1.3). C.J.S. Mo- 
nopolies §§ 28-37, 52, 64-66.) 


mee eny (ma-nop-se-nee), n. A market situation in 
which one buyer controls the market. — monopson- 
istic, adj. 
“Monopsony fs often thought of as the flip side of monopo- 
ly. A monopolist ls a seller with no rival a monopsonist is 
a buyer with no rivals. A monopolist has power over price 
exercised by ining output. A monopsonist also has 
over price, but this Is ‘By’ 
Be a Monopsony Injures efficient allocation by reduc- 


The Law of Antitrust: Integrated 
(2000). 

Monroe Doctrine. ‘The principle that the United 
States will allow no intervention or domination by 
any non-American nation in the Western Hemi- 
sphere. @ This principle, which has some recognition 
in international law (though not as a formal doc- 
trine), was first announced by President James Mon- 
roe in 1823. 

“The Monroe doctrine is a policy which the United States 


has followed in her own Interest more or less consistently 
hohe gaat rib? (icone Me lo to 


{t is comparable to Welton such as the 
sh policies of maintaining the indepen- 
dence of Belgium or the security of cur sea-routes to the 


( 
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paramount Influence over developments in the Far East. 
from other objections, It is impossible to Le asa 
tule of law a doctrine which the United States claims the 
sole right to interpret, which she Interprets In different 
senses at different times, and which she applies only as 
and when she chooses. Nor Is the doctrine, as Article 21 of 
the Covenant described it, a ‘regional understanding’, f 


» for 

Pes ether state of the Focion Goeemnnd, Dal be fo say 

Continent of America, have never been parties to R and 

Indeed have often resented It.” J.L. Brierly, The Law of 
Nations 314 (Sth ed. 1955). 

monstrans de droit (mon-stranz da droyt). [Law 

French] Hist. A manifestation of right as a method of 

obtaining restitution from the Crown. @ It was re- 

placed by the writ of right. Currently, restitution is 

obtained by an.ordinary action against the govern- 

ment. 
| 


monstrans de faits (mon-strenz da fay[ts]). (Law 
French] Hist. A showing of deeds; a profert. 


monstraverunt (mon-stra-veer-ont). [Latin “they have 
showed”] Hist. A writ of relief for tenants of ancient 
demesne who were distrained by their lord to do 
more than the tenure required. — Also termed writ 

of monstraverunt. 
“The litte writ serves the tum of a man who claims land 


when 
book cf England; therefore we command 


( 
interfere.’ 1 Frederick Pollock & Frederic W. Maitiand, The 
aaa re Time of Edward { 388 (2d 


montes pietatis (mon-teez pi-d-tay-tis). [Latin “moun- 
tains of piety”) Hist. Institutions established to lend 
money upon pledges of goods. 
Montevideo Treaty. ight. An 1889 copyright trea- 
| ty among Weste emisphere nations, based on 
e Berne Convention but affording less copyright 
| protection. oO 


month. 1. One of the twelve periods of time in which 
the calendar is divided <the month of March>. — 
Also termed calendar-month; civil month. [Cases: Time 
5. CJ.S. Time § 6.] 2. Any time period approxi- 
mating 30 days <due one month from today>. 3. At 
common law, a period of 28 days; the period of one 
revolution of the moon <a lunar month>. — Also 
termed lunar month. 4. One-twelfth of a tropical year; 
the time it takes the sun to pass through one sign of 
the zodiac, usu. approximating 30 days <a solar 
month>. — Also termed solar month. 


‘month-to-month lease. See LEASE. 


jmonth-to-month tenancy. Sce periodic tenancy under 
TENANCY: 


Montreal ent. A private agreement, signed by 
most international airlines, waiving both the Wares 
Convention's limitation on liability for death and 

i ee cases (currently about $20,000). and 

: the airline’s due-care defenses, raising the liability 


moot court 


limit per passenger to $75,000, and providing for 
absolute liability on the part of the carrier (in the 
absence of passenger negligence) for all flights origi- 
nating, stopping, or terminating in the United 
States. © The Montreal Agreement was the result of 


negotiations in 1965 and 1966 following the United. 


States’ denunciation of the Warsaw Convention, 
based primarily on its low Siability limits. — Also 
termed Agreement Relating to Liability Limitation of the 
Warsaw Convention and the Hi Protecol. (Cases: 
Carriers 307; Treaties 98. C.J.S. Aeronautics and 
Aerospace §§ 265, 267; Carriers § 573; Treaties § 6.) 


monument, n. 1. A written document or record, esp. a 
legal one. 2. Any natural or artificial object that is 
fixed permanently in land and referred to in a legal 
description of the land. [Cases: Boundaries €=4, 5. 
C.J.S. Boundaries §§ 3, 5-7.] — monumental, adj. 


mural monument. A monument set into or other- 
wise made part of a wall. 


natural monument. A nonartificial permanent thing 
on land, such as a tree, river, or beach. — Also 
termed natural object. (Cases: Boundaries ¢>4. 
C.J.S. Boundaries §§ 5-6.] 


Moody’s Investor’s Service. An investment-analysis 


and advisory service. © Moody's rates the financial 
strength of businesses from Aaa (strongest) to Aa, A, 
Baa, and so on to C. The grade may also be modi- 
fied with a 1, 2, or 3 according to the business’s 
relative strength among similar cornpanies. — Often 
shortened to Moody's. 


moculiaheng: The fact or practice of working at a 

second job after the hours of a regular job. — Also 
termed dual employment; multiple jo ing. 

moonshine. Slang. A distilled alcoholic beverage, esp. 
whiskey, that is illegally manufactured. (Cases: In- 
toxicating Liquors €137. C.J.S. Intoxicating Liquors 
§§ 242, 264-265.] , 


moorage. 1. An act of mooring a vessel at a wharf. 2. A 
mooring charge. [Cases: Wharves €15. C.J.S. 
Wharves §§ 3, 6, 22.) 


moored in safety. Marine insurance. (Of a vessel) locat- 
ed in a usual place for landing or loading cargo, free 
from any imminent peril insured against. 


moot, adj. 1. Archaic. Open to argument; debatable. 2. 
Having no practical significance; hypothetical or aca- 
demic <the question on appeal Moot once 
the parties settled their case>. — mooatness, n. 


moot, vb. 1. Archaic. To raise or bring forward (a point ~ 


or question) for discussion. 2. To render (a question) 
moot or of no practical significance. 


moot case. A matter in which a controversy no longer 
exists; a case that presents only an abstract question 
that does not arise from existing facts or rights. 


moot court. 1. A fictitious court held usu. in law 
schools to argue moot or hypothetical cases, esp. at 
the appellate level. 2. A practice session for an 
appellate argument in which a lawyer presents the 
open to other lawyers, who first act as judges by 
asking questions and who later provide criticism on 
the argument. — Also termed practice court. Cf. Mock 
TRIAL. 


moot man 


moot man. Hist. A person who argued cases in the 
Inns of Court. 


mootmess doctrine. The principle that American 
courts will not decide moot cases — that is, cases in 
which there is no longer any actual controversy. Cf. 
RIPENESS. [Cases: Action @>6; pppoe and Error 
@781; Federal Courts @ 12.1. CJ.S. Actions 
8§ 38-45; Appeal and Error § 33.] 

mop. See STATUTE FAIR. 

mora (mor-o), n. [Latin] Roman law. Willful delay or 
default in fulfilling a legal obligation. © A creditor or 
debtor in mora could be required to pay interest on 
any money owed. 


but Ht may eigo attach in a crodiio pee a 
accapt uly tendered ...." R.W. Lee, 
nroduction to Roman Dutch Law 445 (ath ed. 1846). 


“Mora. This was wrongful failure to seereye a legal abii- 
at a fitting time and place. It must 


wilful: fat ae b in a bona fide 
: failure ' 8, orina 
re obi , or doubt about tt, 


belief that there was no obligatio . it, or 
mishap, did not suffice to put a debtor In mora.” W.W. 
Oe eee aoe eee 


mora (mor-a), n. [Law Latin] Hist. A moor; unprofit- 
able ground. 

moral absolutism. The view that a person’s action can 
always properly be seen as right or wrong, regard- 
less of the situation or the co uences. — Also 
termed ethical absolutism; objective ethics. Cf. MORAL RE- 
LATIVISM. 

moral certainty. Absolute certainty. 9 Moral certainty 
is not required to sustain a criminal conviction. See 
REASONABLE DOUBT; proof beyond a reasonable doubt un- 
der rroor. (Cases: Criminal Law ©561(1). C.J.S. 
Criminal Law § 1108.) _ 

moral coercion. See UNDUE INFLUENCE (1). 


moral consideration. See good consideration under con- 
SIDERATION (1). 


moral depravity. See MORAL TURPITUDE (0). 
moral duress. See DURESS. 

moral duty, See Duty (). 

moral evidence. See EVIDENCE. 

moral fraud. See actual fraud under FRAUD. . 
moral hazard. See HAZARD (2). 


morality. 1. Conformity with recognized rules of cor- 
rect conduct. 2. The character of being virtuous, esp. 
in sexual matters. 
“(T]he terms ‘morality’ and ‘immorality’ ... are understood 
to have a sexual connotation. In fact, the terms ‘ethics’ and 
‘morals’ are no longer Interchangeable In everyday speech. 
A govemmenta! officlal arra on a ‘morals charge’ will 
be accused of something quite different from one accused 
of an ‘ethics violation.’ " Willlam P. Golding, Phitosophy of 
Law 55 (1975). 


3. A system of duties; ethics. 


private morality. A person's ideals, character, and 
private conduct, which are not valid governmental 
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concerns if the individual is to be considered sov- 
ereign over body and mind and if the need to 
abe the individual's physical or moral well- 

ing is insufficient to justify governmental intru- 
sion. @ In his essay On Liberty (1859), John Stuart 
Mill distinguished between conduct or ideals thar 
affect only the individual from conduct that may 
do harm to others. Mill argued that governmental 
intrusion is justified only to prevent harm to oth- 
ers, not to influence a person’s private morality. 


aed morality. 1. The ideals or general moral 
eliefs of a society. 2. The ideals or actions of an 
individual to the extent that they affect others. 


moral law. A collection of principles defining right 
and wrong conduct; a standard to which an action 
must conform to be right or virtuous. 


“It quite often that the moral law of 
coating whine ac porns 6's cota © 
numer ty.” Patrick Devin, Enforcement of Morais 78 


moral necessity, See NECESSITY. 
moral obligation. See OBLIGATION. 
moral person. See artificial person under PERSON (8). 


moral relativism. The view that therc are no absolute 
or constant standards of right and wrong. — Also 
termed ethical relativism; subjective ethics. Cf. MORAL AB- 
SOLUTISM. 


moral right. (usu. pl.) Copyright. The sight of an author 
or artist, based on natural-law principles, to guaran- 
tee the integrity of a creation despite any nab he 
or Bae gah og right of its owner. @ Moral rights 
include rights of (1) attribution (also termed “pater- 
nity”): the right to be given credit and to claim 
credit for a work, and .to deny credit if the work is 
changed; (2) integrity: the right to ensure that the 
work is not changed without the artist's consent; (3) 
publication: the right not to reveal a work before its 
creator is satisfied with it; and (4) retraction: the 
right to renounce a work and withdraw it from sale 
or display. Moral rights are recognized by law in 
much of Europe, but very litde in the United States. | 
Cf. INTEGRITY RIGHT; ATTRIBUTION RIGHT. [Cases: - 
Copyrights and Intellectual Property 101. C_J.S. 
Copyrights and Intellectual Property §§ 102-104.] 
“The recognition of moral rights is foutided in the notion 
that works of art belong to thelr creators in a way that 
transcends the sale or transfer of the work to a new owner, 
because the artist has Imbued the work with her 
."" Eric M. Brooks, ‘“Tited” . Ant and 
Rights After U.S. Adherence to the Beme Convention, 
77 Cal. L. Rev. 1431, 1434 (1989). 
“Moral rights protect an author's non- or non- 
economic interests. The 19888 [Cop ight] Act provides au- 
thors and directors with the right to be named when a work 
Is copied or communicated (the night of attribution), the 
right not to be named as the author which one di 
not create (the riyht to object against false attribution), and 
the right to control the form of the bgge ha rele of 
ates pote Lionel Bently & Brad Sherman, bh Prop- 
erty Law 233 (2001). : 
moral suasion. The act or effort of persuading by 
appeal to principles of morality. 


moral turpitude. 1, Conduct that is contrary to justice, 
honesty, or morality. @ In the area of legal ethics, 
offenses involving moral turpitude — such as fraud 
or breach of trust — traditionally make a person 
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unfit to practice law. — Also termed moral depravity. 

2. Military law. Any conduct for which the applicable 

punishment is a dishonorable discharge or confine- 

ment not less than one year. 
“Moral turpitude means, In general, shameful wicked- 
ness — so extreme a departure from ordinary standards of 
honest, good morats, justice, or ethics as to be shocking to 
the sense of the community. It has also been defined 
as an act of baseness, vileness, or depr vity In the private 
and social duties which one person owes to another, or to 
sce tn R pdt contrary to the accepted and customary 
rule of right and duty between people.” 50 Am. Jur. 2d Libef 
and Slander § 165, at 454 (1995). 

moral wrong. See WRONG. 


moral-wrong doctrine. The doctrine that if a wrong- 
doer acts on a mistaken understanding of the facts, 
the law will not exempt the wrongdoer from culpa- 
bility when, if the facts had been as the actor be- 
lieved them to be, his or her conduct would never- 
theless be immoral. 


morandae solutionis causa (ma-ran-dee sa-loo-shee-oh- 
nis kaw-za). [Latin] Hist. For the purpose of delaying 
payment. ‘ 

moratorium (mor-a-tor-ee-em). I. An authorized post- 
ponement, usu. a lengthy orie, in the deadline for 
paying a debt or performing an obligation. 2. The 
period of this delay. 3. The suspension of a specific 
activity. Pl. moratoriums; moratoria. 


moratory (mor-a-tor-ee), adj. Of or relating to a delay; 


esp. of or relating to a moratorium. 
moratory damages. See DAMAGES. 


moratory interest. See prejudgment interest under INTER- 
EST (8). 


more burgi (mor-ee ber-j!). [Law Latin] Hist. According 
to the custom in burgage tenure. See BURGAGE (2). 


more or less. (Of a quantity) larger or smaller. @ This 
phrase often appears in deeds <the property con- 
tains 120 acres, more or less> and somctimes in 
contracts <seller’s wheat field will produce 50 bush- 
els per acre, more or less>. It qualifies a good-faith 
representation of quantity. By using the phrase, the 
parties mutually acknowledge that the true circuin- 
stances may differ from what the parties believe they 
are when the contract is made, and accept a risk that 
the true quantity will be slightly different. When the 
qualifying phrase is present, neither party can recov- 
er for a surplus or deficiency. ' 

morganatic marriage. See MARRIAGE (1). 

morgangiva (mor-gan-jo-ve), n. [Law Latin “mornin 
gift” fom Old Norse) Hist A gift made to the bride 
on the morning after the wed 
ry. — Also spelled morgangina. 

Morgan Nick Alert. See AMBER ALERT. 


‘Morgan presumption. A presumption that shifts the 
burden of proof by requiring the person against 
whom it operates to produce sufficient evidence to 
outweigh the evidence that sis a the presumed 
fact, as in requiring a criminal defendant who was 
arrested while in possession of an illegal substance — 
and is thereby presumed to have knowingly pos- 
sessed it — to produce sufficient evidence to entitle 
the jury to find that the defendant's evidence out- 
weighs the evidence of knowing possession. See Ed- 


ding; a type of dow- 


morigage 


mund M. Morgan, Instructing the Jury Upon Presump- 
tions and Burdens of Proof, 47 Harv. L. Rev. 59, 82-83 
(1933). Cf. ‘ritaver presuMPTION. [Cases: Controlled 
Substances €°68; Criminal Law ¢@324; Evidence 
85. C.J.S. Criminal Law § 695; Evidence § 135.) 


mors (morz), n. [Latin “death"] Roman law. 1. Death. 2. 
The punishment of death. 


morsellum terrae (mor-sel-am ter-ee). [Law Latin “a 
morsel of earth”) Hist. A small parcel of land. 


morsel of execration. See ordeal of the morsel under or. 
DEAL. 


mors naturalis (morz nach-o-ray-lis).. See natural death 
under DEATH. 


. a 

mortality factor. Insurance. In life-insurance ratemak- 
ing, an estimate of the average number of deaths 
that will occur each year at each specific age, calcu- 
lated by using an actuarial table. @ The mortality 
factor is one element that a life insurer uses to 
calculate premium rates. See ACTUARIAL TABLE; PREMI- 
UM RATE. Cf. INTEREST FACTOR; RISK FACTOR. [Cases: 
Insurance @1542(1). C.J.S. Insurance § 66.] 


mortality table. See ACTUARIAL TABLE. 


mort civile (mor[t] see-veel). [Law French] See civil 
death under DEATH. 


mort d’ancestor (mor{t] dan-ses-tar). [Law French 
“death of an ancestor”] Hist. An assize founded on 
the death of an ancestor. — Also termed (in Scots 
law) brieve of mortancesiry. 
“Another of the petty assizes was that of mort d’ancestor, 


founded on the Assize of Northhampton 1176. The question 
in this assize was whether the ents ee or 


267-68 (3d ed. 1990). 


mortgage (mor-gij), x. 1. A conveyance of title to 
property that is given as security for the payment of 


a debt or the performance of a duty and that will” 


become void upon payment or performance accord- 
ing to the stipulated terms. — Also termed (archai- 
cally) dead pledge. (Cases: Mortgages. <1. C.J.S. Mort- 
gages §§ 2-6.) 2. A lien against Propert that is 
granted to secure an obligation (such as a debt) and 
that is extinguished upon payment or performance 


according to stipulated terms. [Cases: Mortgages 
@145. C.J.S. Mortgages §§ 198, 200.] 3. An instru- 
ment (such as a deed or contract) specifying the 


terms of such a transaction. 4. Loosely, the loan on 
which such a transaction is based. 5. The mortgag- 
ee’s rights conferred by such a transaction. 6. Loose- 
He any pear rope security transaction, including a 
eed of trust. — Abbr. M. — mortgage, wb. 

“The chief distinction between a mortgage and a pledge Is 
that by a mortgage the general title is transferred to the 
mortgagee, subject to be revested by performance of the 
condition; while by a pledge the pledgor retains the general 
peel pert gag Pedy had a teoes: 
urpose. By a mort 8 ; bya pledge, 
the d Se Leonard A. Jones, A Treatise on Law 

of § 4, at 5-6 (Sth ed. 1908). 


adjustable-rate m . A mortgage in which the 
lender can periodically adjust the mortgage's in- 
terest rate in accordance with fluctuations in some 


” 


mortgage 


external market index. — Abbr. ARM. — Also 
termed variable-rate mortgage; flexible-rate mortgage. 


all-inclusive mortgage. See wraparound mortgage. 
amortized . A mortgage in which the 
mortgagor pays the interest as well as a portion of 
the principal in the periodic pament @ At maturi- 
ty, the periodic payments will have completely 
repaid the loan. — Also termed self-liguidating mort- 
gage. See AMORTIZATION (1). Cf. straight mortgage. 
balloon-payment mo . A mortgage requiring 
eriodic payments for a specified time and a 
ump-sum payment of the outstanding balance at 
maturity. 
blanket mortgage. A mortgage covering two or 
more properties that are pledged to support a 
debt. 


bulk mortgage. 1. A mortgage of personal property 
in bulk; a pledge of an aggregate of in one 
location. 2. A mortgage of more than one real- 
estate parcel. 


chattel mortgage (chat-al). A mortgage on goods 
purchased on installment, whereby the seller 
transfers title to the buyer but retains a lien secur- 
ing the unpaid balance. @ Chattel mortgages have 
generally been replaced by security agreements, 
which are Fabaceae by Article 9 of the UCC. CE. 
retail installment contract under conTracr. (Cases: 
Chatte:"Mortgages ¢1.] 


closed-end mortgage. A mortgage that does not 
permit either prepa ment or additional borrowing 
against the collateral. Cf. open-end mortgage. — Also 
termed closed mortgage. 


closed mortgage. See closed-end mortgage. 

collateral mortgage. Civil law. A mortgage securing 
a promissory note pledged as collateral security for 
‘a principal obligation. 

common-law mortgage. See deed of trust under DEED. 


consolidated mortgage. A mortgage created by com- 
bining two or more mortgages. 


“construction mortgage. A mortgage used to finance 
a construction project. 
contingent-interest mortgage. A mortgage whose in- 
terest rate is directly related to the economic per- 
formance of the pledged property. 


conventional mortgage. A mortgage, not backed by 
government insurance, by which the borrower 
transfers a lien or title to the lending bank or 
other financial institution. © These mortgages, 
which feature a fixed periodic payment of princi- 
pal and interest throughout the mortgage term, 
are typically used for home financing. — Also 
termed conventional loan. , 


direct-reduction mortgage. An amortized mortgage 
in which the principal and interest re dale are 
paid at the same time — usu. monthly in equal 
amounts — with interest being computed on the 
remaining balance. — Abbr. DRM. 


dry mortgage. A mortgage that creates a lien on 
property but does not impose on the mortgagor 
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any personal liability for any amount that exceeds 
the value of the premises. 


equitable mortgage. A transaction that has the in- 
a but not the form of a mortgage, and that a 
court of equity will treat as a mortgage. Cf. techni- 
cal mortgage. 

“Courts of suly are not governed 


the same principles 
as courts of law in determining whi 
been eral 


ram has 
a 


solves . 
land as securtty for a debtor (abl ’ 
romano: Wenoe: eae en or the 
name the parties may choose to give It. The threshold Issue 
In an action see imposition of an equitable mortgage is 
has an adequate remedy at law. In 
the doctrine of equitable 
in favor of the transaction 
C.J.S. Mortgages § 12, at 62 (1998). 
extended first mortgage. See wraparound mortgage. 
FHA age. A mortgage that is insured fully or 
partially by the Federal Siouting Adounistraeion. 
first mortgage. A mortgage that is senior to all 
other mortgages on the same property. [Cases: 
Mortgages @9151. CJ.S. Mortgages §§ 210-212, 
226.] 


fixed-rate mortgage. A mortgage with an interest 
rate that remains the same over the life of the 
mortgage regardless of market conditions. — 
Abbr. FRM. 


flexible-rate mortgage. 1. See adjustable-rate mort- 
gage. 2. See renegotiable-rate mortgage. 


flip mortgage. A graduated-payment mortgage al- 
lowing the borrower to place all or etic | of the 


down payment in a savings account and to use the 
principal and interest to supplement lower mort- 
gage payments in the loan’s early years. 


future-advances mortgage. A ae ae in which 
part of the loan proceeds will not be paid until a 

ture date. (Cases: Mortgages 16, 116. C.J.S. 
Mortgages §§ 154-156.] 


general mortgage. Civil law. A blanket mo e 
against all the mortgagor’s present and faire 


property. La. Civ. Code art. 3285. 


graduated-payment ay snout mortgage. A: 


mortgage combining features of the graduated- 
payment mortgage and the adjustable-rate mort- 
gage. — Abbr. GPARM.. ae 

duated-p t mortgage. A mortgage whose 
initial payments are lower than its later payments. 
® The payments are intended to gradually in- 
crease, as the borrower's income increases over 
time. 
growing-e mortgage. A mortgage that is full 
emorieed ¢ os a cenibtandly shore term thaa 
the traditional 25- to 30-year mortgage, with in- 
creasing payments each year. — Abbr. GEM. 


indemnity mortgage. See deed of trust under DEED. 


interest-only morigage. A balloon-payment mort- 
gage on which the borrower must at first make 
only interest payments, but must make a lump- 
sum payment of the full principal at maturity. — 
Also termed standing mortgage; straight-term mort- 


gage. — Abbr. IO mortgage. 


er ee rene Naat ae 
eee A Pt tne ws sa OmN me oO As Oat Bee RIA 8 Ah IOS SION FS 8 ar . ; 
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joint mortgage. A mortgage given to two or more 
mortgagees jointly. 


judicial mortgage. Civil law. A judgment lien creat- 
ed by a recorded legal judgment. (Cases: Judg- 
ment 752-766. C.J.S. Judgments §§ 551-553, 
555-560, 562, 566.] 


jumbo mortgage. A mort 
amount that exceeds the do 
ment guarantee. 


e loan in a principal 
r limits for a.govern- 


junior mortgage. A mortgage that is subordinate to 
another mortgage on the same property. — Also 
termed puisne mortgage. (Cases: Mortgages 7151. 
C.J.S. Mortgages §§ 210-212, 226.] , 


leasehold mortgage. A mortgage secured by a les- 
see’s leasehold interest. 


legal mortgage. Civil law. A creditor's mortgage 
arising by operation of law on the debtor's proper- 
ty. — Also termed tacit mortgage. 


open-end mortgage. A mortgage that allows the 
mortgagor to borrow additional funds against the 
same property. Cf. closed-end mortgage. 


package mortgage. A mortgage that includes both 
real and incidental personal property, such as a 
refrigerator or stove. 


participation mortgage. 1. A mort ge that permits 
the lender to receive profits of the venture in 
addition to the normal interest payments. 2. A 
mortgage held by more than one lender. 


price-level-adjusted morigage. A mortgage with a 
fixed interest rate but the principal balance of 
which is adjusted to reflect inflation. — Abbr. 
PLAM. 


puisne mortgage. See junior mortgage. 


purchase-money mortgage. A mortgage that a buyer 
gives the seller, when the property is conveyed, to 
secure the unpaid balance of the purchase 
price. — Abbr. PMM. See security AGREEMENT. 
[Cases: Mortgages S=1, 115. CJ.S. Mortgages 
§ 2-6, 151.] 


renegotiable-rate mortgage..A government-spon- 
sored mortgage that requires the mortgagee to 
pene via its terms every three to five Park 
based on market conditions. — Also terme 
ble-rate mortgage; rollover mortgage. © 

reverse annuity morigage. A mortgage in which the 
lender disburses money over a long period to 
provide regular income to the (usu. elderly) bor- 
rower, and in which the loan is repaid in a lump 
sum when the borrower dies or when the property 
is sold. — Abbr. RAM. — Also termed reverse 
mortgage. 


rollover mortgage. See renegotiable-rate morigage. 


second mortgage. A mortgage that is junior to a 
first mortgage on the same property, but that is 
senior to any later mortgage. [Cases: Mortgages 
151. CJ.S. Mortgages §§ 210-212, 226.] 


Sage Way wah to tynoiiscen fs ocaiin: He done this Oy 
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the second mortgagee foses his security in the equity 
because there is no equity. If the mortgagee does not 
default on the first mortgage, but does on the second, the 
second mortgagee can foreclose on the mortgagor's equity. 
Such a foreciosure would not affect the first mortgagee's 
rights.” Edward H. Rabin, Fundamentals of Modem Real 
Property Law 1087 (1974). 


self-liquidating mortgage. See amortized mortgage. 


senior mortgage. A mortgage that has priority over 
another mortgage (a junior mortgage) on the same 
property. (Cases: Mortgages €@151. C.J.S. Mort- 
gages §§ 210-212, 226.) 


shared-appreciation mortgage. A mortgage giving 
the lender the right to recover (as contingent 
interest) an agri percentage of the property's 
appreciation in value when it is sold or at some 
other specified, future date. — Abbr. SAM. 


shared-equity mortgage. A mortgage in which the 
lender shares in the profits from the property's 
resale. @ The lender must usu. first purchase a 
portion of the property’s equity by providing a 
portion of the down payment. 


special mortgage. Civil law. A mortgage burdening 
only particular, specified property .of the mortga- 
gor. La. Civ. Code art. 3285. 


standing mortgage. See interest-only mortgage. 


straight mortgage. A mortgage in which the mort- 
gagor is obligated to pay interest during the mort- 
gage term along with a final hears of principal 
at the end of the term. Cf. amortized mortgage. 


straight-term mortgage. See interest-only mortgage. 
submortgage. See SUBMORTGAGE. 


tacit mortgage. Sev legal mortzage. 

technical mortgage. A traditional, formal mortgage, 
as distinguished from an instrument having the 
character of an equitable mortgage. Cf. equitable 
mortgage. aa 

VA mortgage. A veteran's mortgage that is guaran- 
teed by the Veterans Administration. 


variable-rate mortgage. See adjustable-rate mortgage. 


Welsh mortgage. A type of mo e, formerly 
common in Wales an lreiand, by which the mort- 

gor, without promising to pay the debt, trans- 
ers tide and possession of the property to the 
mortgagee, who takes the rents and profits and 
applies them to the interest, often with a stipula- 
tion that any surplus will reduce the principal. ©@ 
The mortgagee cannot compel the mortgagor to 
redeem, and cannot foreclose the right to redeem, 
because no time is fixed for payment. The mortga- 
gor is never in default, but may redeem at any 
time. 


wraparound mortgage. A second mortgage issued 
when a lender assumes the payments on the bor- 
rower's low-interest first mortgage (usu. issued 
through a different lender) and: ends additional 
funds. @ Such a mortgage covers both the out- 
standing balance of the first mort and the 
additional funds loaned. 12 CFR e 326.17 cmt. 
6. — Also termed extended first mortgage; all-inclusive 
mortgage. 


oy 


mortgage-backed security 


zero-rate mortgage. A mortgage with a large down 
payment but no interest payments, with the bal- 
ance paid in equal installments. 


mortgage-backed security. See security. 


mortgage banker. An individual or organization that 
originates real-estate loans for a fee, resells them to 
other parties, and services the monthly payments. 


mortgage bond. See BOND (8). 
mortgage broker. See BROKER. 


mortgage certificate. A document evidencing part 
ownership of a mortgage. 


mortgage clause. An insurance-policy provision that 
protects the ck of a mortgagee when the insured 
property is su niet to a mortgage. @ Such a clause 
usu. provides that any insurance proceeds must be 
allocated ag be the named insured and the sii 
“as their interests may a »' —— Also 
formed ree clause. See spi ie CLAUSE; ATI- 
ma. [Cases: Mortgages @=201. CJ.S. Mortgages 
§§ 311-314.] j 


open mortgage clause. A mortgage clause that does 
not protect the mortgagee if the insured mortga- 
gor does something to invalidate the policy (such 
as committing fraud). @ This type of clause has 
been areey superseded by the mortgage-loss 
clause, which affords the mortgagee more protec- 
tion. — Also termed simple mortgage clause. Cf. 
MORTGAGE-LOSS CLAUSE. 


standard mortgage clause. A mortgage clause that 
protects the mortgagee’s interest even if the in- 
sured mortgagor does something to invalidate the 
policy. @ In effect, this clause creates a separate 
contract between the insurer and the mortgag- 
ee. — Also termed union morigage clause. 


mortgage commitment. A lender's written agreement 
with a borrower stating the terms on which it will 
lend money for the purchase of specified real prop- 
pede usu. with a time limitation. [Cases: Mortgages 
211. C.J.S. Mortgages §§ 274-276.] 


mortgage company. A company that makes mortgage 
loans and then sells or assigns them to investors. 
pie. wagons ency clause. A real-estate-sale provi- 
sion that conditions the buyer’s performance on 
obtaining a mort ige loan. (Cases: Vendor and Pur- 
res 79. C.J.S. Vendor and ‘Purchaser §§ 125, 
41] 


mortgage deed. See DEED. 


mortgage discount. The difference between the mort- 
pase principal and the amount the mortgage actual- 
y sells for; the up-front sey by a lender at a real- 
estate closing for the costs of financing. @ Although 
usu. paid by the buyer, the discount is sometimes 
aid by the seller when required by law, as with a 
‘A mortgage. — Also termed point; mortgage point; 
loan-brokerage fee; new-loan fee. 
mortgagee (mor-ga-jee). One to whom property is 
mortgaged; the se creditor, or lender. — 
Also termed mortgage- . (Cases: Mortgages €23. 
C.J.S, Mortgages §§ 73-75, 77.) 


mortgagee in possession. A mortgagee who takes 
control of mortgaged land by agreement with the 
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mortgagor, usu. upon default of the loan secured 
by the mortgage. [Cases: Mortgages 187. C.J.S. 
Mortgages §§ 57, 288.) 


mortgagee clause. See MORTGAGE CLAUSE. 


mortgagee policy. A title-insurance policy that covers 

only the mortgagee’s title and not the owner’s title. 
Cf. owner's poticy. (Cases: Mortgages $201. C.J.S. 
Mortgages §§ 311-314.) 


mortgage foreclosure. See FORECLOSURE. 


mortgage-guarantee insurance. Insurance provided 
by the Mortgage Guarantee Insurance Company to 
mortgage lenders that grant mortgages to parties 
having less than a 20% down payment. ® The cost of 
the insurance is included in the closing costs. [Cases: 
Mortgages ©9201. C.J.S. Mortgages §§ 311-314.) 


mortgage-holder. See MORTGAGEE. 
mortgage insurance. See INSURANCE. 
mortgage lien. See LIEN. 

mortgage loan. See LOAN. 


mo e-loss clause. A mortgage clause providing 
that title insurance will not be invalidated by the 
mortgagor's acts. @ Thus, even if the mortgagor does 
an act that would otherwise make the policy void, 
the act merely voids the policy as against the mort- 
gor, but it remains in full force for the benefit of 
the mortgagee. — Also termed New York standard 
clause; union-loss clause. Cf. open mortgage clause under 
MORTGAGE CLAUSE. [Cases: Mortgages 201. C.J.S. 
Mortgages §§ 311-314.) 


mortgage market. The conditions that provide the 
demand for new mortgage loans and the later resale 
of those loans in the secondary mortgage market. 


primary mortgage market. The rational market in 
which mortgages are originated. 


secondary mortgage market. The national market in 
. which existing mortgages are bought and sold, 
usu. on a package basis. 


mortgage note. See NOTE (1). 
mortgage point. 1. POINT (3). 2. MORTGAGE DISCOUNT. 


-mortgage servicing. The administration.of a mortgage 
loan, including the collection of payments, release of 
liens, and payment of property insurance and taxes. 
® Servicing is usu. performed by the lender or the 
lender's agent, for a fee. [Cases: Mortgages €=21 1. 
C.J.S. Mortgages §§ 274-276.] 


mortgage warehousing. An arrangement in which a 
mortgage company holds loans for later resale at a 
discount. 


mortgaging out. The purchase of real property b 
financing 100% of the purchase price. peer 


mortgagor (mor-ge-jor or mor-go-jar). One who mort- 
gages property; the mortgage-debtor, or borrow- 
er. — Also spelled mortgager, morigageor. (Cases: 
Mortgages €23. C.J.S. Morigages §§ 73-75, 77.] 

mortification, The act of disposing of or contributing 


property for religious, charitable, or public pur- 
poses. 
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under GIFT. 


mortmain (mort-mayn). [French “deadhand”) The 
condition of lands or tenements held in perpetuity 
oy an ecclesiastical or other corporation. @ Land 
alienated in niortmain is not inalienable, but it will 
never escheat or pass by inheritance (and thus no 
inheritance taxes will ever be paid) because a corpo- 
ration does not die. See AMORTIZE (3); DEADHAND CON- 
TROL. [Cases: Corporations €=435; Religious Societ- 
ies 15. C.J.S. Corporations § 647; Religious Societies 
§§ 53-54.] 


mortmain statute. A law that limits gifts and other 
dispositions of land to corporations (esp. charitable 
ones) and that prohibits corporations from holding 
land in perpetuity. ® In England, laws such as the 
Provisions of Westminster and Magna Carta essen- 
tially required the Crown's authorization before land 
could vest in a corporation. The object was to pre- 
vent lands from being held by religious corporations 
in perpetuity. Although this type of restriction was 
not generally part of the common law in the United 
States, it influenced the enactment of certain state 
laws galery d the amount of property that a corpo- 
ration could hold for religious or charitable pur- 
poses. — Also termed mortmain act; statute of mort- 
main. [Cases: Corporations 2434. C.J.S. Corporations 
8§ 644-646.] 


mortua manus, See DEADHAND CONTROL. 
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mortis causa (mor-tis kaw-za). See gift causa mortis 


mortuary. 1. A place where cadavers are prepared for 
burial; a place where dead bodies are held before 
burial. (Cases: Dead Bodies 2. C.J.S. Dead Bodies 
§ 4.] 2. A burial place. 3. Hist. A customary gift left 
by a deceased to a parish church for past tithes 
owed. — Also termed (in sense 3) soul scot. 


mortuary table. See ACTUARIAL TABLE. 


mortuum vadium (mor-choo-am vay-dee-am). See vadi- 
um mortuum under VADIUM. 


mortuus (mor-choo-as), adj. [Latin] Hist. 1. Dead. 2. A 
sheriffs return that the named party is dead. 


us civiliter (mor-choo-as se-vil-a-tar). [Latin “civ- 
illy dead”) A person civilly dead, deprived of civil 
rights. See civil death under DEATH. 


uus sine prole (mor-choo-as si-nee proh-lee). [Lat- 
in] Dead without issue. — Abbr. m.s.p. 


ost favorable light. See LIGHT MOST FAVORABLE. 


ost favored nation. A treaty status nted to a 
nation, usu. in international trade, allowing it to 
enjoy the privileges that the other party accords to 
other nations under similar circumstances. @ The 
i primary effect of most-favored-nation status is lower 
{ trade tariffs. — Sometimes shortened to favored na- 

tion, — Also termed tmost-favored-nation status. — 

Abbr. MFN. (Cases: Treaties 8. C.].S. Treaties § 6.] 


ost-favored-nation clause. 1. A clause in an agree- 
ment between two nations providing that each will 
treat the other as well as it weats any other nation 
that is given preferential treatment. (Cases: Treaties 
8. CJS: Freaties § 6.] 2. By extension, such -a 
clause in any contract, esp. an oil-and-gas con- 
| tract. —— Often shortened to favored-nation clause; 


i 
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MFN clause. — Also termed most-favored-nations 
clause. Cf. preferential tariff under TARIFE. 


most-favored-nation status. See MOST FAVORED NATION. 


most-favored-nation treatment. Intellectual proper. . 


The practice or policy of automatically and uncon 
tionally granting any intellectual-property protec- 
tion, advantage, favor, privilege, or immunity that 
by treaty is extended to nationals of any member 
country to the nationals of all member countries. ¢ 
This treatment is incorporated into the TRIPs 
Agreement. — Abbr. MFN treatment. 


most-favored-tenant clause. A commercial-lease provi- 
sion ensuring that the tenant will be given the 
benefit of any negotiating concessions given to other 
tenants. (Cases: Landlord and Tenant €@39. C.J.S. 
Landlord and Tenant § 234.) 


most-significant-contacts test. See MOST-SIGNIFICANT-RE- 
LATIONSHIP TEST. 


most-significant-relationship test. Conflict of laws. The 
doctrine that, to determine the state law to apply to 
a dispute, the court should determine which state 
has the most substantial connection to the occur- 
rence and the parties. © For example, in a tort case, 
the court should consider where the injury oc- 
curred, where the conduct that caused the injury 
occurred, the residence, place of business, or place 
of incorporation of the parties, and the place where 
the relationship between the parties, if any, is cen- 
tered. Restatement (Second) of Conflict of Laws 
§ 145 (1971). In a case involving a contract, the 
court should consider where the contract was made, 
where the contract was negotiated, where the con- 
tract was to be performed, az.d the domicile, place of 
business, or place of incorporation of the parties. Jd. 
§ 188. — Also termed most-significant-contacts test. 
(Cases: Action 717. C.J.S. Actions §§ 18-20; Conflict 
of Laws §§ 2-3, 12, 15, 20, 23, 27-32, 34-40, 42-48, 
50-65, 96-97, 100, 162, 105-107.) 


most suitable use. See highest and best use under Use (b. 


most-suitable-use value. See optimal-use value under 
VALUE (2). 


moteer (mob-teer). Hist. A customary payment or ser- 
vice made at‘.c lord’s court. 


mother. A woman who has given birth to, provided 
the egg for, or legally adopted a child. @ The term is 
sometimes interpreted as including a pregnant wom- 
an who has not yet given birth. (Cases: Parent and 
Child G1. C.J.S. Parent and Child §§ 1-12, 201.] 


adoptive mother. See adoptive parent under Parent. 


biological mother. The woman who provides the 
egg that develops into an embryo. @ With today's 
genetic-engineering techniques, the biological 
mother may not be the birth mother, but she is 
usu. the legal mother. — Also termed genetic math- 
er, natural mother. 


birth mother. The woman who carries an embryo 
during the gestational period and who delivers the 
child. @ When a child is conceived through artifi- 
cial insemination, the birth mother may not be the 
genetic or biological mother. And she may not be 
the legal mother. — Also termed gestational mother. 
See surrogate mother; natural mother, biological mother. 


Rated 
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mother country 


de facto mother. See de facto parent under PARENT. 
foster mother. See foster parent under PARENT. 
genetic mother. See biological mother. 
gestational mother. See birth mother. 
godmother. See GODPARENT. 
intentional mother. See intentional parent under par. 
ENT. 
natural mother. See birth mother; biological mother. 
psychological mother. See psychological parent under 
PARENT. 

other. The wife of one’s father by a later 


marriage. (Cases: Parent and Child @15. C.J.S. 
Parent and Child §§ 345-350, 357-358.] 


surrogate mother. 1. A woman who carries out the 


§§ 345-350, 357-358.] 


mother country. A colonizing nation; a colonial pow- 
er. Cf. COLONy. 


Mother Hubbard clause. 1. A clause stating that a 
mortgage secures all the debts that the mortgagor 
May at any iime owe to the mortgagee. — Also. 
termed anaconda clause; dragnet clause. [Cases: Mort- 
gages 14, 114, 121. C.J.S. Mortgages §§ 143-150, 

57-161, 169.] 2. Ow & Bas. A provision in an oil- 
and-gas lease protecting the lessee against errors in 
the description cf the property Y, providing that the 
lease covers all the land owned by the lessor in the 


_y. area. @ A Mother Hubbard clause is sometimes com- 
"bined with an after-acquired-title clause. — Also 


termed perilbeatraiaee 3. A ae sh in declara- 
tion that any relief.not expressly granted in a specific 
ruling or judgment is denied. [Cases: Mines and 
Minerals €55, 73.1.. C.J.S. Mines and Minerals 
§§ 158-160, 169, 240-246, 265, 291, 442.] 


mother-in-law. The mother of a person’s spouse. 


motion. 1. A written or oral application requesting a 
court to make a specified ae or order. (Cases: 
Federal Civil Procedure €921-928.] 


calendar motion. A motion relating to the time of a 
court appearance @ Examples include motions to 
continue, motions to advance, and motions to re- 
set. (Cases: Trial 9-16. C.J.S. Trial §§ 60-90.) 


contradictory motion. Civil aw. A motion that is 
likely to be contested or that the nonmoving side 
should have an opportunity to contest. Cf. contra- 
dictory judgment under JUDGMENT. 


cross-motion. A competing request for relief or 
orders similar to that requested by another party 
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against the cross-moving party, such as a motion 
for summary judgment or for sanctions. 


enumerated motion. Archaic. A motion directly re- 
lated to the proceeding or the merits of the case. 


ex parte motion (eks pahr-tee). A motion made to 
the court without notice to the adverse party; a 
motion that a court considers and rules on without 
hearing from all sides. — Also termed ex 
application. [Cases: Motions 19. C.J.S. Motions 
and Orders §§ 10, 14-16.] 


motion for reduction. Family law. A motion to lessen 
the amount of child-support payments. @ This is a 
type of motion to modify. 


motion for resettlement. A request to clarify or 
correct the form of an order or judgment that 
does not correctly state the court’s decision. @ The 
motion cannot be used to request..a substantial 
change to or amplification of the court's decision. 


motion of course. A party's request that the court 
may grant as a matter of routine, without investi- 
gating or inquiring further. 

motion to modify. A post-final-decree motion ask- 
ing the court to change one of its earlier orders; - 
esp. a request to change child support or visita- 
tion. — termed complaint for modification; mo- 
tion for modification. 

omnidus motion. A motion that makes several re- 
quests or asks for multiple forms of relief. [Cases: 
Motions 5. C.].S. Motions and Orders § 8.] 


posttrial motion. A motion made after judgment is 
entered, such as a motion for new trial. [Cases: 
Federal Civil Procedure €°2368, 2605; New Trial 
@124, CJS. New Trial §§ 147, 170, 174-175, 
177, 185-186.] 


speaking motion. A motion that addresses matters 
not raised in the pleadings. (Cases: Federal Civil 
Procedure &1834.] ; 

special motion. A motion specifically requiring the 
court’s discretion upon hearing, as distinguished 
from one granted as a matter of course. (Cases: 
ponons 36. C.J.S. Motions and Orders §§ 34-35, 
37.) 


2. Parliamentary law. A proposal made in-a meeting, 
in a form suitable for its consideration.and action, 
that the meeting (or the organization for which the 
meeting is acting) take a certain action‘or view. © A 
motion may be a main motion or a secondary motion. A 
motion technically becomes a “question” when the 
chair states it for the meeting's consideration. But 
for most purposes, the parliamentary terms “mo- 
tion” and “question” are interchangeable. Cf. Re- 
QUEST. 


repens. motion. Parliamentary law. A main mo- 
tion, such as one raising a question of privlees 
that is pending at the same time as another main 
motion of lower precedence. 


dilatory motion (dil-s-tor-ee). 1. A motion made 
solely for the purpose of delay or obstruction. 2. A 
motion that delays the proceedings. 

immediately pending motion. The pending motion 
directly under consideration; the pending motion 


eo 


. ing business. See sec 
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last stated by the chair and next in line for a vote. 
See pending motion; PRECEDENCE (4). 

improper motion. A motion that is out of order. See 
OUT OF ORDER. 


incidental main motion. A main motion that relates 
to a procedural rather than a substantive matter; 
an otherwise secondary motion, made when no 
main motion is pending. — Also termed procedural 
main motion; quast-main motion; specific main motion. 
See main motion. Cf. original main motion. 


incidental motion. A secondary motion that relates 
to the procedure under which other business is 
considered. See secondary motion. 


main motion. A motion that brings business. before 
a meeting. © A main motion may be an original 
main motion or an incidental main motion. — 
termed principal motion; proposition. 

ordinary main motion. See original main motion. 


original main moéion. A main motion that relates to 
a substantive rather than a procedural matter; a 
main motion that is not an incidental main mo- 
tion. — Also termed ordinary main motion; substan- 
tive main motion; substantive motion. See main motion. 
Cf. incidental mein motion. 

parliamentary motion. 1. Any moticn that is not an 
original main motion — that is, any motion that is 
either a secondary motion or an incidental main 
motion. 2. A motion under parliamentary law; Mo. 
TION (2). 


ing motion. A motion under consideration, 
even though other pending motions of higher 
rank may have taken precedence over it. Cf. smme- 
diately pending motion. 
principal motion. See main motion. 


privileged motion. A secondary motion that does 
not relate to other business, but rather to the 
organization, the meeting, its members, and their 
rights and privileges, and is thus entitled to 
prompt attention in preference over other pend- 
motion; PRIVILEGE (6). 


procedural main motion. See incidental matn motion. 


‘procedural motion. A motion that relates to the 


manner in which a meeting conducts its business, 
rather than to the business itself. @ A procedural 
motion ~~ be either an incidental motion (includ- 
ing an incidental main motion) or a privileged motion. 
quasi-main motion. See incidental main motion. 


restorative motion. A motion that renews consider- 
ation of a question already disposed of. — Also 
termed restoratory motion. 


restoratory motion. See restorative motion. 


secondary motion. A motion that does not itself 
bring business before the meeting, and is therefore 
in order when a main motion is pending. © A 
secondary motion may be either an incidental mo- 
tion (although not an inci main motion), a 
privileged motion, or a subsidiary motion. Ct. mam 
motion. 


specific main motion. See incidental main motion. 


motion for Judgment notwithstanding the verdict 


subsidiary motion. A secondary motion that direct- 
ly affects the main motion's form or consideration. 
See secondary motion. 


substantive main motion. See original main motion. 
substantive motion. See original main motion. 


motion for a directed verdict. See MOTION FOR DIRECT- 
ED VERDICT. 


motion for a more definite statement. See MOTION FOR 
MORE DEFINITE STATEMENT. 


motion for a new trial. See MOTION FOR NEW TRIAL. 


motion for a protective order. See MOTION FOR PROTEC- 
TIVE ORDER. es 


motion for a repleader. Common-law pleading. An un- 
successful party's posttrial motion asking that the 
pleadings begin anew because tlie issue was joined 
on an immaterial point. © The court never awards a 
repleader to the party who tendered the immaterial 
issue. (Cases: Pleading 286. C.J.S. Pleading § 477.] 


motion for directed verdict. A party's request that the 
court enter judgment in its favor before submitting 
the case to the jury because there is no legally 
sufficient evidentiary foundation on which a reason- 
able jury could find for the other party. @ Under the 
Federal Rules of Civil Procedure, the equivalent 
court paper is known as a motion for judgment as a 
matter of law. — Abbr. MDV. — Also termed motion 
for a directed verdict. See MOTION FOR JUDGMENT AS A 
MATTER OF LAW; directed verdict under verpicr. (Cases: 
Federal Civil Procedure 2121; Trial $167. C.J-S. 
Trial §§ 432-433, 437-438.) 


motion for j.n.o.v. See MOTION FOR JUDGMENT NOTWITH- 
STANDING THE VERDICT. 


motion for judgment'as a matter of law. A party's 
request that the court enter a judgment in its favor 
bebre the case is submitted to the jury, or after a 
contrary jury 
sufficient evidentiary basis on which a py could 
find for the other party. © Under the Federal Rules 
of Civil Procedure, a party may move for judgmight 
as a matter of law anytime before the case has been 
submitted to the jury. This kind’ of motion was 
formerly known as a motion for directed verdict (and 
still is in many jurisdictions). If the-motion is denied 
and the case is submitted to the jury, resulting in an 
unfavorable verdict, the motion may be renewed 
within ten days after entry of the judgment. This 
aspect of the motion replaces the court paper for- 
merly known as a motion for j notwithstandé 
the verdict. Fed. R. Civ. P. 50. (Cases: Federal Civil 
Procedure ©2121, 2605; Judgment ¢>199; Trial 
@167.. CJS. Judgments §§ 62-68, 70; Trial 
§§ 432-433, 437-438.] 


motion for judgment notwithstanding the verdict. A 
arty's request that the court enter a judgment in its 
avor despite the jury's contrary verdict because 
there is no legally sufficient evidentiary basis for a 
jury to find for the other party. @ Under the Federal 
Rules of Civil Procedure, this procedure has been 
replaced by the provision for a motion for judgment 
as a matter of law, which must be presented before 
the case has been submitted to the jury but can be 
reasserted if it is denied and the Jury returns an 
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verdict, because there is no legally * 
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motion for Judgment of acquittal 


unfavorable verdict. Fed. R. Civ. P. 50. — Also 
termed motion for j.n.o.v. See MOTION FOR JUDGMENT AS 
A MATTER oF LAW. [Cases: Federal Civil Procedure 
2605; Judgment 199. CJ.S. Judgments 
§§ 62-68, 70.] 


motion for judgment of acquittal. A criminal defen- 
dant's request, at the close of the government's case 
or the close of all evidence, to be acquitted because 
there is no legally sufficient evidentiary basis on 
which a reasonable jury could return a guilty ver- 
dict. @ If the motion is granted, the government has 
no right of appeal. Fed. R. Crim. P. 29(a). — Abbr. 
MJOA. [Cases: Criminal Law @753.2. C.J.S. Crimi- 
nal Law § 1276.) 

motion for judgment on the pleadings. A "8 
request chek the court rule in Pavor based Cr ihe 
pleadings on file, without accepting evidence, as 
when the outcome of the case rests on the court's 
interpretation .of the law. Fed. R. Civ. P. 12(c). 
[{Cases: Federal Civil Procedure €°1052; Pleading 
2342. C_J.S. Pleading § 594.) 


motion for leave to appeal. A request that an appel- 
late court review an interlocutory order that meets 
the standards of the collateral-order doctrine. — 
Abbr. MLA. See COLLATERAL-ORDER DOCTRINE. [Cases: 
Appeal and Error 358; Federal Courts $660.30. 
C.J.S. Appeal and Error §§ 63, 81, 298-299, 312.] 


motion for modification. See motion to modify under 
MOTION (1). 


motion for more definite statement. A party’s request 
that the court require an opponent to amend a 
vague or ambiguous pleading to which the party 
cannot reasonably be required to respond. Fed. R. 
Civ. P. 12(e). — Also termed motion for a more definite 
statement. [Cases: Federal Civil Procedure ¢957; 
Pleading ¢367. C.J.S. Pleading § 685.) 
“Another disfavored motion {s the motion for a more definite 
statement. By a 1848 amendment to the rules, the old bill of 
lars was abolished. The motion for more definite 
which serves much the same function, fs to be 
ranted only where a pleading to which a 
is ts so vague cr ambiguous that the 
be to frame a responsive pleas 
motion for more definite lement 
and lars that the ent 


nor force the p to Include 
additional make the lalnt vulnera- 
ble to a motion to dismiss.” ht, The Law 
of Federal Courts § 68, at 461-62 (6th ed. 1894). 


motion for new trial. A party's postjudgment request 
that the court vacate the judgment and order a new 
trial for such reasons as factually insufficient evi- 
dence, newly discovered evidence, and jury miscon- 
duct. @ In many jurisdictions, this motion is required 
before a party can raise such a matter on tr _ 
Also termed motion for a new trial. [Cases: Criminal 
Law € 948; Federal Civil Procedure @@2368; New 
Trial © 124(1). CJS. New Trial §§ 147, 170, 
174-175, 177, 185-186.] 


motion for protective order. A party's request that the 
court protect it from potentially abusive action by 
the other party, usu. relating to discovery, as when 
one party seeks discovery of the other party's trade 
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secrets. ® A court will sometimes crait a protective 
order to protect one party's trade secrets by order- 
ing that any secret information exchanged in discov- 
ery be used only for purposes of the pending suit 
and not be publicized. — Also termed motion for a 
protective . (Cases: Federal Civil Procedure 
@ 1271; Pretrial Procedure €°41. CJ.S. Discovery 
§§ 12, 47.) 
motion for reduction. See MOTION (1). 


motion for relief from stay. See MOTION TO LIFT THE 
STAY. 
motion for relief from the judgment. A party's re- 
quest that the court correct a clerical mistake in the 
judgment — that is, a mistake that results in the 
judgment’s incorrectly reflecting the court's intea:- 
tions — or relieve the pa m the judgment 
because of such matters as (1) inadvertence, surprise, 
or excusable neglect, (2) newly discovered evidence 
that could not. have been discovered through dili- 
ence in time for a motion for new trial, (3) the 
jJudgment’'s being the result of fraud, misrepresenta- 
tion, or misconduct by the other party, or (4) the 
judgment’s being void or having been satisfied or 
released. Fed. R. Civ. P. 60. Cf. MOTION To ALTER OR 
AMEND THE JUDGMENT. [Cases: Federal Civil Procedure 
€=2659; Judgment €336-402. CJ.S. Judgments 
§8 275-278, 305-331, 333-359, 375.) 


motion for resettlement. See MOTION (1). 


motion for summary judgment. A request that the 
court enter judgment without a trial because there is 
no genuine issue of material fact to be decided by a 
fact-finder — that is, because the evidence is legall 
insufficient to support a verdict in the nonmovant's 
favor. @ In federal court and in most state courts, the 
movant-defendant must point out in its motion the 
absence of evidence on an essential element cf the 
plaintiff's claim, after which the burden shifts to the 
nonmovant-plainuff to produce evidence raising a 
genuine fact issue. But if a party moves for summary 
pidge on its own claim or defense, then it must 
establish each element of the claim or defense as a 
icon of law. ae R. Civ. 56. — Abbr. MSJ. — Also 
termed summary-judgment motion; motion for summary 
disposition. Pi de JUDGMENT. ritesek Federal 
Civil Procedure €°2533; Judgment €181(2), 183. 
aS Judgments §§ 252, 254-257, 259, 267-268, 


motion in arrest of judgment. 1. A defendant's motion 
claiming that a substantial error appearing on the 
face of the record vitiates the whole proceeding and 
the judgment. 2. A postjudgment motion in a crimi- 


. nal case claiming that the indictment is insufficient 


to sustain a judgment or that the verdict is somehow 
insufficient. (Cases: Criminal Law 966-976. C.J.S. 
Criminal Law §§ 1453-1457.] 


motion in limine (in lim-o-nee). A pretrial request 
that certain inadmissible evidence not be referred to 
or offered at trial. © Typically, a party makes this 
motion when it believes that mere mention of the 
evidence during trial would be highly prejudicial 
and could not be remedied by an instruction to 
disregard. If, after the motion is granted, the oppos- 
ing party mentions or attempts to offer the evidence 
in the jury's presence, a mistrial may be ordered. A 
ruling on a motion in limine does not always pre- 


i 


| 
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serve evidentiary error for appellate purposes. To 
raise such an error on appeal, a party may be 
required to formally object when the evidence is 
actually admitted or excluded during trial. (Cases: 
Criminal Law ¢=632(4); Federal Civil Procedure 
€>2011; Pretrial Procedure 3. C.J.S. Criminal Law 
§§ 448, 456, 458.] 


motion of course. See MOTION (1). 
motion papers. See MOVING PAPERS. 


motion to alter or amend the judgment. A party's 
request that the court correct a substantive error in 
the judgment, such as a manifest error of law or fact. 
@ Under the Federal Rules of Civil Procedure, a 
motion to alter or amend the judgment must be 
filed within ten days after che judgment is entered. 
It should not: ordinarily be used to correct clerical 
errors in a judgment. Those types of errors — that 
is, errors that result in the judgment not reflecting 
the court's intention — may be brought in a motion 
for relief from the judgment, which does not have 
the ten-day deadline. A motion to alter or amend 
the judgment is usu. directed to substantive issues 
regarding the judgment, such as an intervening 
change in the law or newly discovered evidence that 
was not available at trial. Fed. R. Civ. P. 59(e). Cf. 
MOTION FOR RELIEF FROM THE JUDGMENT. [Cases: Federal 
Civil Procedure ©2659; Judgment ¢>294-333. 
C.J.S. Judgments §§ 275-304, 362, 370, 374.] 


motion to compel discovery. A party's request that 
the court force the party's opponent to respond to 
the party's discovery request (as to answer interroga- 
tories or prog documents). Fed. R. Civ. P. 
$7(a). — Often shortened to motion to compel. — Also 
termed motion to enforce discavery. [Cases: Federal 
Civil Procedure 1278; Pretrial Procedure 44, 
310, 434. C.J.S. Discovery §§ 31, 79.] 


motion to correct inventorship. Patents. A request in 
an interference proceeding to add one or more 
unnamed coinventors to the patent application. © 
The motion will be granted unless the unnamed 
coinventor acted with the intent to deccive. 


motion to dismiss. A request that the court dismiss 
“the case because of settlement, voluntary withdrawal, 
or a procedural defect. @ Under the Federal Rules of 
Civil Procedure, a. plaintiff may voluntarily dismiss 
the case (under Rule 41(a)) or the defendant may 
ask the court to dismiss the case, usu. d on one 
of the defenses listed in Rule 12(b). These defense 
include lack of personal or subject-matter jurisdic- 
tion, improper venue, insufficiency of process, the 
panes failure to state a claim on which relief can 
e granted, and the failure to join an indispensable 
party. A defendant will frequently file a motion to 
dismiss for failure to state a claim, which is governed 
by Rule 12(b)(6), claiming that even if all the plain- 
tff's allegations are true, they would not be legally 
sufficient to state a claim on which relief might be 
ted. — Abbr. MTD. See pemurrer. [Cases: Crim- 
inal Law @=303.5-303.35; Federal Civil Procedure 
@1707, 1825; Pretrial Procedure €501-563. C.J.S. 
Criminal Law §§ 419-424; Dismissal. and Nonsuit 
§§ 2-47, 49-66.] 


motion to dissolve interference. Patents. A request by 
the senior party to dismiss challenges to its priority 


motive 


as the first inventor. [Cases: Patents €106(5). C.J.S. 
Patents § 166.] 


motion to enforce discovery. See MOTION TO COMPEL 
DISCOVERY. 


mation to lift the stay. Bankrupicy. A party's request 
that the bankruptcy court alter the automatic bank- 
nipey stay to allow the movant to act against the 
debtor or the debtor's property, as when a creditor 
seeks permission to foreclose on a lien because its 
coun interest is not adequately protected. — Also 
termed motion for relief from stay; motion to modify the 
Wn (Cases: Bankruptcy €°2435. C.J.S. Bankruptcy 
§ 89.) 


motion to modify. See MOTION (1). 


motion to modify the stay. See MOTION TO LIFT THE 
STAY. 


motion to quash (kwahsh). A party's request that the 
court nullify process or an act instituted by the other 
party, as in seeking to nullify a subpoena. [Cases: 
itnesses @=9, 16. C.J.S. Wetnesses §§ .21, 32-52.] 


motion to remand. In a case ‘that has been removed 
from state court to fede.al court, a party's request 
that the federal court return the case to state court, 
usu. because the federal court lacks jurisdiction or 
because the Beier hy for removal were not prop- 
erly followed. 28 USCA § 1447(c). (Cases: Removal 
of Cases 2107. C.J.S. Removal of Causes §§ 183-184, 
193.] 

motion to strike. 1. Civil procedure. A party's request 
that the court delete insufficient defenses or immate- 
rial, redundant, impertinent, or scandalous state- 


. ments from an opponent's pleading. Fed. R. Civ. P. 


12(f. (Cases: Federal Civil Procedure 1144; 
Pleading ©°351, 361. C.J.S. Pleading §§ 624-625.] 2. 
Evidence. A request that inadmissible evidence be 
deleted from the record and that the jury be in- 
structed to disregard it. (Cases: Federal Civil Proce- 
dure 2018; Trial 988. C.J.S. Trial §§ 232, 234, 
237-239.] 


motion to suppress. A request that the court prohibit 
the introduction of illegally obtained evidence at a 
criminal trial. (Cases: Criminal Law ¢°394.6. C.J.S. 
Criminal Law § 794.) 3 

motion to transfer venue. A request. that the court 
transfer the case to another district or county, usu. 
because the original venue is improper under the 
applicable venue rules or because of local. prejudice. 
See VENUE; CHANGE OF VENUE. (Cases: Criminal Law 
@>115-144; Federal Courts @°141; Venue ¢58. 
C.J.S. Corporations § 252; Criminal Law §§ 187-195; 
Venue §§ 224, 227, 231.) 


motive. Something, esp. willful desire, that leads one 
to act. — Also termed ulterior intent. Cf. irent. 


“The term ‘motive’ Is unfortunately ambiguous. That feeling 
which Internally pe or pushes a person to do or refrain 
from doing an act fs an emotion, and Is of course evidential 
towards his doing or not doing the act. But when that 
evicentiat fact comes in tum to be evidenced, wa must (ey 
on ee Sone or coe, Pee rson's own expressions 


ence to arouse the emoticn, @.g., a slander on D may 

gry, & purse ey left in 

sight of D may be evidence that D's dasire to have it was 
aroused. Now this second sort of evidential circumstance 


Motor Carrler Act 


(b) bape referred to as ‘motive,’ etfs evden 
of the emotion, which itself 
the eck John H. Wigmore, A Students’ Te 
of Evidence 76 (1935)... 
bad motive. A person's knowledge that an act is 
wrongful while the person commits the act. 


malicious motive. A motive for bringing a prosecu- 
tion, other than to do justice. (Cases: Malicious 
Prosecution $30.] 


Motor Carrier Act. A federal statute, originally enact- 
ed in 1935 (49 USCA §§ 502-507), subjecting com- 
mercial motor carriers of freight and passengers in 
interstate commerce to the regulations of the Inter- 
state Commerce Commission, now the U.S. Depart- 
ment of Tfansportation. @ The Act was repealed in 
the 1980s. [Cases: Automobiles @60. C.J.S. Motor 
Vehicles §§ 107-108, 110.) 


movable, n. (usu. pl.) 1. Property that can be moved or 
displaced, suchas personal goods; a tangible or 
pine aed thing in which an interest constitutes per- 
sonal ade 7 pa anything that is not so at- 
tach to len led as a part of it as 
Pasig by pie to — Also termed movable 


roperty; movable thing. (Cases: Property €=4. C.J.S. 

. Property §§ 14-21, 23.] 
“Movables ge set er rr The main distinction drawn in 
later law and modem based th be- 
tween kinds. of iby 


concoptons a ning antmais and 

ai to the latter category, particular 

assigned to one category rather than the 
acl convenes. Thus, in French law, farm 
implements and animals are Immovables. The distinction Is 
also Important pesto pes law, more so than that 
porwona corer A ae sland held © on lease Is 


mational pe lage Hey aad ane ate 8a nant in eae propery 


a movable. A physical thing that can be 
moved but that cannot be touched in the usual 
sense. ® Examples are light and electricity. 

“I ible phe is iealis term of is in the Semana) law 


ioved, though cannot be 
sense, such as light, SoeiChy and 
mr English law the term has been or 
iy appited to interests created b ‘aw which have on! 
I » hot a phy Ical existence, are accordingly lo 
physical, it ts convent 


ally ace ed an 
special meaning.” R.H. Graveson, 
Conflict of Laws.470 (7th ed. 1974). 


2. Scots law. A nonheritable right. — Also spelled (in 
BrE) ap Cf. IMMOVABLE. — movable, adj. 


roperty, and 


every right a cinta can hod, is by tow er alr 
0 


su ror, sree cod peo ath fina species of 

de which does no berate 

Rtam Bal, Ball's Dictionary and 
662 (George Watson ed., 

seen ne See personal property under PROPERTY. 

movable fixture. See senant’s fixture under FIXTURE. 

movable freehold. See FREEHOLD. 

movable property. See MOVABLE (1). 

movable thing. See MOVABLE (1). 
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movant (moov-ant). One who makes a motion to a 
court or a deliberative body. — Also termed moving 
party; mover. — Formerly also spelled mavent. [Cases: 
Federal Civil Procedure $921; Motions €11. C.j.S. 
Motions and Orders § 6.] 


move, vb. 1, To make an application (to a court) for a 
ruling, order, or some other judicial action <the 
ant moved the court for a new trial>. [Cases: 
Federal Civil Procedure €921; Motions 1. C.J.S. 
Motions and Orders §§ 1-3, 7, 9.] 2. To make a 
motion <the senator moved that a vote be taken>. 
See MoTION (2). [Cases: Parliamentary Law €=5. 
C.J.S. Parliamentary Law §§ 4-7.) 


mover, n. 1. Slang. A stock that experiences spectacu- 
lar market price ane a very unstable stock. 2. 
MOVANT. 


moving expense. See EXPENSE. 


moving papers. The papers that constitute or support 
a facie in a court proceeding. — termed 
motion papers. [Cases: Federal Civi Procedure 921; 
Motions 225. C.J.S. Motions and Orders § 24.} 


moving part. Patents. A separate component of an 
apparatus that works together with another to pro- 
duce the intended useful result. © Moving parts and 
a tule of operation generally distinguish an appara- 
tus from an article of manufacture. 


moving party. See MOVANT. 


moving violation. ‘An infraction of a traffic law while 
the vehicle is in motion. [Cases: Automobiles 
©144.1(3), 349. CJS. Motor Vehicles §8§ 315, 
1321-1332, 1334-1335.] 


Mozilla public license. See LicENsE. 

MP. abbr. MEMBER OF PARLIAMENT. 

MPC, abbr. MODEL PENAL CODE. . 
MPC test. See SUBSTANTIAL-CAPACITY TEST. 


’ MPEP. abbr. MANUAL OF PATENT EXAMINING PROCEDURE. 


MPL. abbr. Mozilla public license. See Mozilla public 
license under LICENSE. 


Mr. Denman’s Act. See DENMAN’S ACT (2). 

MRE. abbr. MILITARY RULES OF EVIDENCE. 

MRPC. abbr. MODEL RULES OF PROFESSIONAL: CONDUCT. 
MSHA. abbr. MINE SAFETY AND HEALTH ADMINISTRATION. 
MSJ. abbr. MOTION FOR SUMMARY JUDGMENT... 

m.s.p. abbr. MORTUUS SINE PROLE. 

MSPB. abbr. MERIT SYSTEMS PROTECTION BOARD. 

MSTB. abbr. MODEL STATE TRADEMARK BILL. 

MTD. abbr. MOTION To DISMISS. 

MUD. abbr. See municipal utility district under District. 


mug book. A collection of mug shots of criminal 
suspects maintained by law-enforcement agencies 
(such as the FBI and aes departments) to be used 
in identifying criminal offenders. 


mug shot. A photograph of a person's face taken after 
the person has been arrested and booked. [Cases: 
Criminal Law €438(3). C.J.S. Criminal Law § 1042.] 


mulct (melkt), n. A fine or penalty. 
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mulct, vb. 1. To punish by a fine. 2. To deprive or 
divest of, esp. fraudulently. 


mulct law. Hist. An lowa law that allowed some sa- 
loons to pay the state a sum of money and continue 
to operate despite a statewide prohibition against 
alcohol sales. @ While the money paid was called a 
mulct, it was effectively a licensing tax rather than a 
criminal penalty because continuing violations of the 
liquor law were not prosecuted. 


mulier (myoo-lee-ar), n. [Latin] 1. Roman law. A wom- 
an. @ This term at various times referred to a 
marriageable virgin, a woman not a Virgin, a wife, or 
a mistress. 2. Hist. & Scots law. A legitimate son; the 
son of a mulier (“lawful wife”). 


mulieratus filius (myoo-lee-er-o-tas fil-ee-os). Hist. & 
Scots law. A legitimate son or daughter; the son of a 
mulier (‘lawful wife”). 

mulier puisne (myoo-lee-or pyoo-nee). [Law Latin] 
Hist. The younger lawful son, usu. distinguished 
from the bastard eigné (“the elder bastard son”). 


“The common law developed one exception to its harsh 
doctrine of b: . Where the eldest son was bom out of 
and the next son was born to 


reason given by Littleton was that a person who was 
legittmate by the Canon law could not be bastardised 


mulierty (myoo-lee-ar-tee). Hist. The condition of a 
legitimate child. as distinguished from a bastard. 

multa (mol-ta}, n. [Latin “a fine”) Hist. Eccles. law. A 
fine the bishops paid to the king so that they could 
make and probate wills and administer estates. — 
Also termed tmultura episcopi (mel-t[y]oor-a i-pis-ke- 
PI). . 

multicraft union. See UNION. 


multidisciplinary practice. A fee-sharing association 
of lawyers and nonlawyers in a firm that delivers 
both | and nonlegal services. @ Rule 5.4 of the 


Model Rules of Professional Conduct effectively bars 
mulhtidisciplinary practice. ‘Under this rule, a lawyer 
cannot (1) share legal fees with nonlawyers, (2) form 
a partnership ving. the practice of law with 
nonlawyers, (3) form a law firm in which a nonlaw- 
yer has an interest, or (4) allow a nonlawyer to direct 
the lawyer's professional judgment. — Abbr. MDP. 


multidistrict litigation. Civil procedure. Federal-court 
litigation in which civil actions pending in different 
districts and involving common fact questions are 
transferred to a single district for coordinated pre- 
trial proceedings, after which the actions are re- 
turned to their original districts for trial. @ Multidis- 
trict litigation is governed by the Judicial Panel on 
Multidistrict Litigation, serra is composed of seven 
circuit and district judges appointed by the Chief 
Justice of the United States. 28 USCA § 1407. — 
Abbr. MDL. [Cases: Federal Civil Procedure @=9; 
Federal Courts 151-157.) 


Multiethnic Placement Act of 1994. A model statute 
intended to (1) decrease the length of time that a 


multiplicity of actions 


child awaits adoption, (2) identify and recruit adop- 
tive and foster parents who can meet the needs of 
available children, and (3) eliminate adoption dis- 
crimination based on race, color, or national origin 
of the child or the adoptive parents. — Abbr. MEPA. 

multifarious (mel-te-fair-ee-as), adj. 1. (Of a single 
pleading) improperly joining distinct matters or 
causes of actton, and thereby confounding them. 
(Cases: Federal Civil Procedure 676; Pleading 
50, 64. C.J.S. Pleading §§ 147-148, 152.) 2. Im- 
properly joining parties in a lawsuit. 3. Diverse; 
many and various. — multifariousness, n. 


multifarious issue. See Issue (1). 
multilateral, adj. Involving more than two parties <a 
multilateral agreement>. : 


multilateral advance pricing agreement. See ADVANCE 
PRICING AGREEMENT. 


multilevel-distribution program. See PYRAMID SCHEME. 
multimaturity bond. See put bond under BOND (3). 


multimodal shipping. The .transportation of freight 
using more means of carriage and usu. more than 
one carrier. @ For example, a cargo may be carried 
first by air or sea, then by rail or truck to its 
cestination. — Also termed inte: modal transport; multi- 
modal carriage. : : 


multinational corporation. See CORPORATION. 


multipartite, adj. (Of a document, etc.) divided into 
many parts. 


multiperil policy. See INSURANCE POLICY. 
multiple access. See ACCcEss. 
multiple admissibility. See apMIssIBILITY. 


multiple-class application. See combined application un- 
der TRADEMARK APPLICATION. 


multiple counts. See COUNT. 

multiple damages. See DAMAGES. 
multiple-dependent claim. See PATENT CLAIM. * 
multiple evidence. See EVIDENCE. 

multiple hearsay. See double hearsay under HEARSAY. 
multiple interest. See INTEREST (2). 
multiple job-holding. See MOONLIGHTING. 
multiple listing. See LisTING (0). 

multiple offense. See OFFENSE (1). 
multiple-party account. See ACCOUNT. 
multiple sentences. See SENTENCE. 


multiplicity (mel-ta-plis-i-tee), n. Criminal procedure. 
The improper charging of the same offense in sever- 
al counts of the indictment or information. ® Multi- 
plicity violates the Fifth Amendment protection 
against double j ee (Cases: Indictment and In- 
formation 126. C.J.S. Indictments and Informations 
§ 159.] — multiplicitous (mel-te-plis-i-tas), adj. 


multiplicity of actions. The existence of two or more 
lawsuits mpc Sale same issue against the same 
defendant. — termed multiplicity of suits; multi- 
licity of proceedings. See PIECEMEAL LITIGATION. [Cases: 
eee €>53. CJS. Actions §§ 177-203.) 


multiplicity of clalms 


multiplicity of claims. See AGGREGATION OF CLAIMS. 

multiplied damages. See multiple damages under DAM- 
AGES. 

Multistate Bar Examination. See Bag EXAMINATION. 

multistate corporation. See CorPoRATION. 


multital (moal-ti-tel), adj. 1. Of or relating to legal 
relations that exist among three or more people, 
esp. a multitude of people. Cf. unrrat. 
“Tort and breach of are afike breaches of duty, but 


contract 
in the case of tort the pre-existing duty of the wrong-doer 
was one that was shared By every other member of soci 
was. violated not 


and the Infured party whose had 

m one he had a m of rights. His 

ond the duties of were ane 
and duty, however, from the tort, are 

relations pad pp onde ober A 


fight, and tlle Batol Recon Principios san i 


(chur L. Corbin od., Sd Am. ed. 1 
"2. Rare, IN REM. 
multura episcopi. See MULTA. 


multure. Hist. 1. A quantity of alee that was paid toa 
mill’s owner or tenant in exchange for grinding the 
remaining . 2. A miller's right to payment in 
grain for milling services render 


Munchausen syndrome by proxy (mon-chow-zen). A 
condition in which a caregiver, usu. a parent, fabri- 
cates or induces a child's medical condition and 
seeks medical treatment for the child on the basis of 
the fabrications or induced condition. © This syn- 
drome is a kind of child abuse, esp. when the victim 
is subjected to repeated medical examinations and 
treatment, often of an invasive nature, and some- 
times even to physical injuries that induce symptoms 
consistent with the falsified medical condition. The 
parent is usu. cee ney deprived and fabricates or 
causes the child’s illness or medical condition as an 
attention-getting device. 


mund (mond or muund). {Old English “hand”] Hist. A 
right to protection or guardianship; a guardian. Cf. 
MANUS (1). 


epee are ne oe Emo ene a growing, while feu- 
dal clalms fall into Derby pr 


a The Het of English Law Bator to Tine of Eva 


mundium (mon-dee-em). [Law Latin] The legal protec- 
tion and representation granted to a penn who is 
socially and physically weak. 


“tn a society of persons in which the authority to 

the law was In the hands of Its members, id of witch the 
membership rested on the ability to bear arms and defend 
oneself those of 


y 
of those whose protection they needed oealy nally, mundi- 
um was not limited to family law. Gradually tost ts wider 
meant Bed In ts restricted sense K different 

relations poems classified Into sep- 
9 groupe, wand the conception of mundium iB teak 


oraee different fell Mal hod special rules and special 
names — e, fa sg oe Rowes, Te oe 
and curatorship.” rhredsedrnd 

ville peak: The Law of Ae eon and DF 
vorce 10 (1910). 


munera (myoo-ner-e), 7. [Law Latin “graces”) Hist. 
Tenancies at will; tenancies made at the grantor’s 
pleasure. 


munera publica (myoo-ner-a peb-li-ke). [Latin] Roman 
law. Public duties, such as performing the offices of 
tutor and curator, and of index privatus. Sing. sursus 
publicum. 


Z 


among these were Included the offices of 

Se cer haha eo pt 
an acceptance, as well as 

the atiandant duties, cannat be im upon any 

pe ven wel Ee has been 

or curator cannot 

tiles of his office unt k 


z eidege te 


i 
Bz 


muni juves nes): n. See municipal bond under BOND (8). 


(m ‘oo-ne-seps), n. [fr. Latin munus “office” 
+ “to take”] Roman law. 1. A citizen of a 
"unicipality (municipium). 2. A member of the coun- 
cil of a municipium. Pl. municipes (myoo-ni-sip-eez). 


municipal, adj. 1. Of or relating to a city, town, or 
local governmental unit. 2. Of or relating to the 
internal government of a state or nation (as contrast- 
ed with ‘ 


municipal, n. See municipal bond under BOND (3). 


municipal action. Any sy exercise of govern- 
mental power by a municipal officer, board, agency, 
or other municipal body. (Cases: Municipal Corpo- 
rations $61. CJS. Municipal Corporations §§ 134, 
136, 150, 156-158, 160-161.) 


municipal affairs. The matters relating to the local 

government of a eT eh [Cases: Municipal 
Corporations @=65 Municipal Corporations 
§§ 122, 140-141, 143.) 


municipal aid. Financial or other assistance provided 
by a municipality to a private business, usu. to 
encourage it to relocate to the municipality. (Cases: 
Municipal anes 872. CJ.S. Trung Cor- 
porations §§ 1610-1615, 1618. 1613} « 


municipal attorney. See Crry ATTORNEY. — 
municipal bond. See BOND @). 
municipal charter. See CHARTER (2). 


municipal corporation. A city, town, or other local 
cay entity formed by charter from the state and 
aving the autonomous authority to administer the 
state's local affai . Cf. 
quasi-c under corporation. [Cases: Munici- 
pal aia 1.1. CJ.S. Municipal Corporations 
§§ 2-7.] 


yestbe et corporation de facto. A corporation rec- 

ized to exist, althougt it has not fully complied 
wath statutory requirements, when there is (1) a 
valid law authorizing its incorporation, (2) a color- 
able and bona fide attempt to organize under that 
law, and (3) an assumption of powers conferred 


rs. — termed 
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under that law. [Cases: Municipal Corporations 
17. CJ.S. Municipal Corporations § 29.) 


municipal court. See court. 
municipal domicile. See pomicite. 
municipal election. See ELECTION (8). 


| municipal function. The duties and responsibilities 
* that a municipality owes its members. 


municipal government. See local government under 
GOVERNMENT. 


municipality. 1. MUNICIPAL CORPORATION. 2. The gov- 
erning body of a municipal corporation. 

municipal judge. See juDce. 

municipal law. 1. The ordinances and other laws 
applicable within a city, town, or other local govern- 
mental entity. (Cases: Municipal Corporations 
S105. C.J.S. Municipal Corporations §§ 247-251.) 2. 
The internal law of a nation, as opposed to interna- 
tional law. 


municipal lien. See LIEN. 

municipal officer. See OFFICER (1). 

municipal ordinance. See ORDINANCE. 

municipal security. See municipal bond under BOND (3). 

municipal utility district. See pistTRICT. 

municipal warrant. See WARRANT (2). 

municipium (myoo-no-sip-ee-am), 2. [Latin “free 
town'] Roman law. A self-governing town; specif., 
any community allied with or conquered by Rome 
and allowed to maintain certain privileges (such as 
maintaining separate laws called leges municipales). @ 
The members of a municipium were also Roman 
citizens. Pl. municipia (myoo-ni-sip-ee-9). 

muniment (myoo-ne-mant). A document (such as a 
deed or charter) evidencing the rights or privileges 
of a person, family, or corporation. — Also termed 
(archaically) miniment. [Cases: Corporations @94. 
C.J.S. Corporations § 172.) 


t 


muniment house. Hist. A place (such as a room in a - 


castle or cathedral) where titles, deeds, and other 
evidences of title are stored. 


muniment of title. Documentary evidence of title, 
such as a deed or a judgment regarding the owner- 
ship of property. — Also termed common assurance. 
CHAIN OF TiTLE. [Cases: Property @°9. C.J.S. 
Property §§ 35-37.) 
mural monument. See MONUMENT. 


murder, n. The killing of a human being with malice 
aforethought. @ At common law, the crime of mur- 
der was not subdivided, but many state statutes have 
adopted the degree. structure outlined below, 
though the Model Penal Code has not. Model Penal 
Code § 210.2. See MALICE AFORETHOUGHT. Cf. MAN- 
SLAUGHTER. [Cases: Homicide @520.] — murder, 
vb. — murderous, adj. 
“The word ‘murder has ... had a devious history. tts 
sense fs the particularly heinous crime of secret 
uest it was observed that Normans 
were uently found dead under mysterious circum- 
stances, and so Willlam | enacted that if anyone were found 
slain end the slayer were not caught, then the hundred 


murder 


should pay a fina; this fine ls a murdrum. The practice soon 
ae up to taking Inquests and if it were presented that the 
ead man was English, then the fine was not due. In 1267 it 
was enacted that accidental deaths should not give rise to 
murdrum, and finally in 1340 presentment of Englishry and 
murdrum were abolished. Henceforth the word slowly tends 
to get linked up with ‘malice aforethought’ and so we get 
the classical formulae describing the crime of murder.” 
Theodore F.T. Plucknatt, A Concise History of the Common 
Law 445 (Sth ed. 1956). ys 
depraved-heart murder. A murder resulting from 
an act so reckless and careless of the safety of 
others that it demonstrates the perpetatens com- 
plete lack of regard for human life. [Cases: Homi- 


cide 533.) 


felony murder. Murder that occurs during the 
commission of a dangerous felony (often limited to 
rape, kidnapping, robbery, burglary, and ar- 
son). — Also termed (in English law) constructive 
murder, See FELONY-MURDER RULE. (Cases: Homicide 
580.) ’ 


first-degree murder. Murder that is willful, deliber- 
ate, or premeditated, or that is committed durin 
the course of another dangerous: felony. e-all 
murder perpetrated by poisoning or by lying in 
wait is considered rabies ag murder. All types of 
murder not involving willful, deliberate, and pre- 
meditated killing are usu. considered second-de- 
ee murder. — Also termed murder of the first 
gree; murder one. (Cases: Homicide ¢°539.] 


mass murder. A murderous act or series of acts by 
which a criminal kills many victims at or near the 
same time, usu. as part of one act or plan. Cf. serial 
murder. 


murder by torture. A murder p pres by the 
intentional infliction of pain and suffering on the 
victim. 
“In some jurisdictions, a murder by torture may constitute 
murder In the first degree. {t occurs when a defendant 
intentionally inflicts pain and suffering upon his victim for - 


the ge of revengy, extortion, or persuasion. anes 
fon Wharton's Criminal Law § 144, at 281 (15th ed. 


murder of the first degree. See ftrst-degree ‘murder. 
rates of the second degree. See. second-degree mur- 


murder of the third degree. See third-degree murder. 
murder one. See first-degree murder. 

murder three. See third-degree murder. 

murder two. See second-degree murder. 


second-degree murder. Murder that is not aggravat- 
ed by any of the circumstances of first-degree 
murder. — Also termed murder of the second degree; 
murder two. (Cases: Homicide ¢°544.] 


serial murder. A murder in which a criminal kills 
one of many victims over time, often as part of a 

attern in which the criminal targets victims who 
have some similar characteristics. Cf. mass murder. 


third-degree murder. A wrong that did not consti- 
tute murder at common law. @ Only a few states 
have added to their murder statutes a third degree 
of murder. The other states classify all murders in 
two degrees. Manslaughter is not a degree of the 
crime of murder, but instead is a distinct of- 


murder clause 


fense. — Also termed murder of the third degree; 
murder three. (Cases: Homicide 548.) 


willful murder. The unlawful and intentional kill- 
ing of another without excuse or mitigating cir- 
cumstances. 
murder clause. A contract provision that imposes on- 
erous — often unreasonable — obligations on one 
party. @ Murder clauses are usu, found in construc- 
tion contracts. 


murdrum (mor-drem), [Law Latin] Hist. 1. The secret 


killing of someone. 2. A fine against the tithing 
where the secret and unsolved homicide took place. 


seized oh this Anglo-Saxon vila eal i due ts 
In 8 murdrum, murder fine. In 


effectiveness ; 
ord cases of hom! , the whole district — except the 
kin of the suspect — would be zealous to bring the maletac- 
tor to justice. But we can. that, if the person 
killed was a Noman, every effort would be made to shield 


tad to 
Reeriotes j@ word murdrum ts a ward of uncertain etymol- 
ogy, and has given us our term for willful homicide.” Max 
1338) Handbook of Anglo-American Legal History 175-76 


3. Murder; specif, murder with malice afore- 
thought. See MALICE AFORETHOUGHT. 


murorum io (myuur-or-em_ op-e-ray-shee-oh). 
{Latin] Hist. Repair work to the fortifications of 
buildings, cities, or castles, performed by their in- 
habitants. 


muster, vb. Military law. 1. To assemble together 
iboop#) for inspection or service. 2. To assemble 
together (potential rae for enlistment. [Cases: 
Armed Services 18. C.J.S. Armed Services §§ 43, 
45-46.) 


muster roll, Maritime law. A shipmaster’s account list- 
ing the name, age, national character, and quality of 
every employee on the ship. @ In wartime, it is used 
in ascertaining a ship’s neutrality. (Cases: Shipping 
S67. C.J.S. Shipping § 160.] 

must-pass bill. Sce B1Lt (3). 


mutation, n. A significant and basic alteration; esp. in 
property law, the alteration of a thing's status, such 
as from separate. property to community proper- 
ty. — mutate, vb. — mutational, adj. 


mutation of libel. Maritime law. An amendment to a 
complaint. See LiBEL (8). 


mutatio nominis (myoo-tay-shee-oh nom-a-nis). [Latin] 
Roman law. Change of name. @ It was allowed pro- 
vided that no prejudice was thereby caused to oth- 
ers. The related phrase mutato nomine (myoo-tay-toh 
nom-a-nee) means “the name having been 
changed.” 


mutatis mutandis (myoo-tay-tis myoo-tan-dis). [Latin] 
All necessary changes having been made; with the 
necessary changes <what was said regarding the first 
contract applies mulatis mutandis to all later ones>. 
[Cases: Contracts 159. C.J.S. Contracts § 323.] 


mute, n. 1A ipenoe who cannot speak. (Cases: Wit- 
nesses 229. C.J.S. Witnesses § 398.] 2. A person 
(esp. a prisoner) who stands silent when required to 
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answer or plead. ® Formerly, if a prisoner stood 
mute, a jury was empaneled to determine whether 
the prisoner was intentionally mute or mute by an 
act of God. By the Criminal Law Act of 1827 (7 & 8 
Geo. 4, ch. 28), if a prisoner was mute by malice, the 
officer automatically entered a plea of not guilty and 
the trial proceeded. If adjudicated to be insane, the 
prisoner was kept in custody until the Crown deter- 
mined what should be done. — Also termed (in 
sense 2) standing mute. 


mutilation, n. 1. The act or an instance of rendering a 
document legally ineffective by subtracting or alter- 
ing — but not completely destroying — an essential 

art through alae tearing, burning, or erasing. 
[Cases: Alteration of Instruments 1]. C.J.S. Altera- 
tion of Instruments §§ 2-4.] 2. Criminal law. The act of 
cutting off or permanently damaging a body part, 
esp. an ‘essential one. See MAYHEM. ruses: Mayhem 
rahe C.J.S. Mayhem §§ 2-6.) — mutilate, vb. — muti- 
tor, 7. 


mutiny (myoo-te-nee), n. 1. An insubordination or 
insurrection of armed forces, esp. sailors, against the 
authority of their commanders; a forcible revolt by 
members of the military against constituted authon- 
ty, usu. their commanding officers. [Cases: Armed 
Services @37; Military Justice 680. C_J.S. Armed 
Services § 155; Military Justice §§ 63, 114.] 


accused creates violence or d ks A. Sha- 
bon oe Hogue, Military Law in a Nutshell 197-98 (2d 


2. Loosely, any uprising against authority. — Also 
a (in both senses) inciting revolt. — mutinous, 
iy. 

Mutiny Act. Hist. An English statute enacted annually 
from 1689 to 1879 .o provide for a standing army 
and to punish mutiny, desertion, and other military 
offenses. @ It was merged into the Army Discipline 
and Regulation Act of 1879 (ch. 33). 


mutual, adj. 1. Generally, directed by each toward the 
other or others; reciprocal. [Casés: Contracts 55. 
C.J:S. Contracts § 109.] 2. (Of a condition, credit 
covenant, promise, etc.) reciprocally given, received, 
or exchanged. 3. (Of a right, etc.) belonging to two 
parties; common. (Cases: Contracts 10. C.J.S. Con- 
tracts § 108.] — mutuality, rn. 


mutual account. See ACCOUNT. 
mutual affray. See MUTUAL COMBAT. 


mutual-agreement program. A prisoner-rehabilitation 
plan in which the prisoner agrees to take part in 
certain self-improvement activities to receive a defi- 
nite parole date. 

mutual assent. See ASSENT. 

mutual association. A mutually owned, cooperative 
savings and loan association, with the deposits being 
shares of the association. @ A mutual association is 
not allowed to issue stock and is usu. regulated by 
the Office of Thrift Supervision, an agency of the 
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U.S. Treasury Department. See SAVINGS-AND-LOAN AS- 
sociation. [Cases: Building and Loan Associations 
1. CJ.S. Building and Loan Associations, Savings and 
Loan Associations, and Credit Unions § 2—4.] 


mutual-benefit association. A fraternal or social or- 
ganization that provides benefits for its members, 
usu. on an assessment basis. [Cases: Beneficial Asso- 
ciations 1; Insurance 1237, C.J.S. Beneftcial As- 
sociations §§ 2-3.] 
“In the absence of ... statutory definition, the question of 
the extent to which mutual benefit, fratemal bene’ and 
like associations or societies, are within the meaning of the 
Insurance laws must depend upon the terms of the different 
statutes, and the varlous circumstances of each particular 
case .... Broadly speaking, when a company, society, or 
association, either voluntary or Incorporated, and whether 
known as a relief, benevolent, or benefit sociaty, or by some 
similar name, contracts for a consideration to pay a sum of 
money upon the happening of a certain contingency, and 
the prevalent purpose and nature of the organization fs that 
of Insurance, tt will be regarded as an Insurance Vl 
and Its contracts as insurance contracts ...."" 2A George J. 
eri Couch on Insurance § 20:2, at 11 (rev. 2d ed. 


mutual-benefit insurance. Benefits provided by a mu- 
tual-benefit association upon the occurrence of a 
loss. [Cases: Insurance @°1001, 1237. C.J.S. Insur- 
ance § 2.) 


mutual combat. A consensual fight on equal terms — 
arising from a moment of passion but not in self- 
defense — between two persons armed with deadly 
weapons. @ A murder charge may be reduced to 
voluntary manslaughter if death occurred by mutual 
combat. — Also termed mutual afjray. Cf. puget. 
(Cases: Homicide ¢@587.] 2 


mutual company. See COMPANY. 
mutual contract. See bilateral contract under CONTRACT. 
mutual debts. See pest. 


mutual demands. Countering demands between two 
parties at the same time <a claim and counterclaim 
in a lawsuit are mutual demands>. [Cases: Set-off 
and Counterclaim 41. C.J.S. Set-off and Counter- 
claim §§ 66-71.] . 


mutual fund. 1. An investment company that invests 
its shareholders’ money in a usu. diversified selec- 
tion of securities. — Often shortened to fund. 2. 
Loosely, a share in such a company. 


balanced fund. A mutual fund that maintains a 
balanced investment in stocks and bonds, investing 
a certain percentage in senior securities. 


bond fund. A mutual fund that invests primarily in 
specialized corporate bonds or municipal bonds. 


{ 

| closed-end fund. A mutual fund having a fixed 
H number of shares that are traded on a major 
| securities exchange or an over-the-counter market. 
; 

i 


common-stock fund. A mutual fund that invests 
only in common stock. 


dual fund. A closed-end mutual fund that invests 
in. two classes of stock — stock that pays dividends 
and stock that increases in investment value with- 
out dividends. @ A dual fund combines characteris- 
tics of an income fund and a growth fund. — Also 
termed dual-purpose fund; leverage fund; split fund. 


mutual fund 


fully managed fund. A mutual fund whose policy 
allows reasonable discretion in trading securities in 
combination or quantity. 


global fund. A mutual fund that invests in stocks 
and bonds throughout the world, including the 
U.S. — Also termed world fund. Cf. single-country 
fund; international fund. 

owth fund. A mutual fund that typically invests 
in well-established companies whose earnings are 
expected to increase. ® Growth funds usu. pay 
small dividends but offer the potential for large 
share-price increases. 


hedge fund.See HEDGEFUND. 

income fund. A mutual fund that typically invests 
in securities that consistently ‘produce a steady 
income, such as bonds or dividend-paying stocks. 
index fund. A mutual fund that invests in the stock 
of companies constituting a specific market index, 
such as Standard & Poor's 500 stocks, and thereby 
tracks the stock average. 


" international fund. A mutual fund that inves‘s in 


stocks and bonds of companies outside the U.S., 
her not those within. Cf. global fund; single-country - 
und. 


leverage fund. See dual fund.. 


load fund. A mutual fund that charges a commis- 
sion, usu. ranging from 4 to 9%, either when 
shares are purchased (a front-end load) or when 
they are redeemed (a back-end load). 


money-market fund. A mutual fund that invests in 
low.risk government securities and short-term 
notes. 


no-load fund. A mutual fund that does not charge 
any sales commission (although it may charge fees 
to cover operating costs). 


open-end fund. A mutual fund that continually 
offers new shares and buys back existing shares on 
demand. @ An open-end fund will. continue to 
grow as more shareholders invest because it does 
not have a fixed number of shares outstanding. 
performance fund. A mutual fund characterized by 
an aggressive purchase of stocks expected to show 
near-term growth. 

regional fund, A mutual fund that concentrates its 
investments in a specific geographic, area or a 
particular economic area. 

single-country fund. A mutual fund that invests in 
an individual nation outside the U.S. Cf. global 
fund; international fund. 

split fund. See dual fund. 

utility fund. A mutual fund that invests only in 
public-utility securities. 

value fund. A mutual fund that invests in stocks 
that its manager believes to be priced below their 
true market value. 

vulture fund. An investment company that pur- 
chases ergs he or insolvent companies to reorga- 
nize them in hopes of reselling them at a profit. 


world fund. See global fund. 


mutual-fund wrap account 


mutual-fund wrap account. See ACCOUNT. 
mutual insurance. See INSURANCE. 
mutual insurance company. See INSURANCE COMPANY. 


mutuality. The state of sharing or exchanging some- 
thing; a reciprocation; an interchange <mutuality of 
obligation>. (Cases: Contracts 10. C.J.S. Conéracts 
§ 108.] 

mutuality doctrine. The collateral-estoppel require- 
ment that, to bar a party from relitigating an issue 
determined against that party in an earlier action, 
both parties must have been in privity with one 
another in the earlier procesnne: _ termed 
mutuality of parties. (Cases:' Judgment 666, 678. 
C.J.S. Judgments §§ 830, 833, 835, 861, 912.) 

mutuality of assent. See MEETINGS OF THE MINDS. 

mutuality of benefits. See RECIPROCITY (2). 

mutuality of contract. See MUTUALITY OF OBLIGATION. 


mutuality of debts. Bankruptcy. For purposes of setoff, 
the condition in which’ debts ae owed between 
parties acting in the same capacity, even though the 
debts are not of the same character and did not arise 
out of the same transaction. (Cases: Bankruptcy 
2674.) 


mutuality of estoppel. The collateral-estoppel princi- 
ple ihe a fudyaent is not Goucluiiely aceon of 
someone unless the oposite decision would also be 
conclusively against that person. [Cases: Judgment 
€>625, 666. C.J.S. judgments §§ 833, 835.] 


mutuality of obligation. The agreement of both par- 
ties to a contract to be bound in some way. — Also 
termed mutuality of contract. See mutual assent under 
assent. [Cases: Contracts @°10. CJ.S. Contracts 
§ 108.] 


“[The] so-called doctrine of ‘mutuality of obligation’ in bilat- 
eral contracts ... unfortunately has been the cause of no 


tittle confusion. This is evident from the fact that, 
while It is commonly admitted there fs such a d , there 
Is a lack of both in the af it and In 


regard to Its application. Tha most commen mode of state- 
ment Is: ‘In a bilateral oo both promises must be 
binding or neither ls binding.’ This statement Is obviously 
os. since tt does not Indicate in sense the 
Pp must be binding. The fact is that it has been 
variously interpreted and applied by the courts with results 
that. have sometimes been with other weil 
settled principles of the law of consideration. Usually tt has 
been held to mean that a promise that Is not | 
obligatory cannot be consideration in spite of the fact that 
isfy all the — rou of consideration. 


that the 

as a consideration must be commensurate with, 
or equivalent to, the undertaking of the promise which it 
supports, before it can constitute consideration — a kind of 
d @ of mutuality of undertaking.” John Edward Murray 
Jr.. Murray on Contracts § 80, at 190-91 (2d ed. 1974). 
“The doctrine of mutuality of obligation is commonly ex- 
pressed In the phrase Det in a bilateral creat bot 
aries must be bound or neither Is bound.’ But this phrase 
IS over-generatization because the doctrine is not one of 
mutuality of obligation but rather one of mutuality of consid- 
eration. Phrasing the rule In terms of mutuality of obligation 
rather than In terms of consideration has ted to so-called 
rcumventions been 


clal ci .... ft has 
suggested that the term ‘mutuality of telare gr should be 
fight of the confuston 
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mutuality of parties. See MUTUALITY DOCTRINE. 


mutuality of remedy. The availability of a remedy, 
esp. equitable relief, to both parties to a transaction, 
sometimes required before either party can be grant- 
ed specific performance. See sPECIFIC PERFORMANCE. 
(Cases: Specific Performance €6. C.J.S. Specific Per- 
formance Be 11-14.) 


mutual mistake. See MISTAKE. 

mutual promises. See PROMISE. 

mutual rescission. See RESCISSION (2). 

mutual release. See RELEASE. 

mutual savings bank. See BANK. 

mutual testament. See mutual will under wit. 
mutual will, See wiLt. 


mutuant (myoo-choo-ont). The provider of property 
in a mutuum. See muTuuMm. Cf. MUTUARY. 


mutua petitio (myoo-choo-9 pe-tish-ee-oh). [Latin] 
Scots law. A counterclaim. Bee counTencanit. Pl. mue- 
tuae petitiones. 


mutuari (myoo-choo-air-1), vb. [Latin] To borrow. 


mutuary (myoo-choo-er-ee). The recipient of property 
in a mutuum. See MuTuuM. Cf. MuTuaNT. [ Ss: 
Bailment @2. C.J.S. Bailments §§ 5, 14, 16-18.) 


mutuatus (myoo-choo-ay-tes), n. [Latin] A borrowing; 
a loan of money. 


mutui datio (myoo-choo-1 day-shee-oh). [Latin] Roman 
law. The lending of objects that could be weighed, 
measured, or counted (such as bullion, corn, wine, 
oil, and coined money), on the understanding that 
the borrower would repay by restoring an equal 
amount of the object borrowed. See MuTUUM (2). 


mutus et surdus (myoo-tes et sar-des). [Latin] Hist. 
Deaf and dumb. 


mutuum (myoo-choo-em), n. 1. A transaction (some- 
times referred to as a bailment) in which goods are 
delivered but, instead of being returned, are re- 
placed by other goods of the same kind. © At com- 
mon law such a transaction is regarded as a sale or 
exchange, not as a bailment, because the particular 
goods are not returned. (Cases: Bailment €=2. C.J.S. 
Bailments §§ 5, 14, 16-18.] 2. Roman law. A real 
contract in which money or fungible goods were 
delivered from the lender to the borrower, who was 
strictly liable to return an equivalent amount. © 
Because the contract was gratuitous, any interest had 
to be demanded by stipulation. This was one of the 
real contracts, along with the loan for use (commoda- 
tum (kom-a-day-tem)) and deposit and pledge (pigno- 
ratio (pig-ne-ray-shee-oh)). See MuTUI DATIO. 
mysterious disappearance. A loss of property under 

unknown or baffling circumstances hat are difficult 
to understand or explain. @ The term is used in 
insurance policies covering theft. [Cases: Insurance 
@2152.] 

“Under a poll ‘ yst 
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Thus the addition of the words ‘mysterious disappearance’ 
toa idan licy does not transform it to an ‘all foss’ poll 
covering or mislaid articles, but it remains a th 
policy.” 43 Am. dur. 2d Insurance § 501, at 75-76 (1982). 


mystic will 


mystic testament. See mystic will under wit. 
mystic will. See wit. 


na. abbr. 1. (cap.) National Association. See national | name, n. A word or phrase identifying or designating 


bank under BANK. 2. Not applicable. 3. Not available. 
4. Not allowed. ; 


NAA. abbr. NEUTRON-ACTIVATION ANALYSIS. 


NAFTA (naf-te). abbr. NORTH AMERICAN FREE TRADE 
AGREEMENT. 


naked, adj. “(Of a act or instrument) lacking 
confirmation or validation <naked ownership of 
property>. 

naked assignment. See assignment in gross under As- 
SIGNMENT (2). 

naked authority. See AUTHORITY (1). 


naked bailment. See giatuitous bailment under BAIL. 
MENT. 


. naked confession. See CONFESSION. 
naked contract. See NUDUM PACTUM. 
naked debenture. See DEBENTURE (9). 


naked deposit. 1. See gratuitous baslment under Bait 
MENT. 2. DEPOSIT (6). 


naked expectancy. See naked possibility under PossiBitt- 
TY. 


naked land trust. See land trust under trust. 

naked license. See LICENSE. 

naked licensee. See bare licensee under LICENSEE. 

naked option. See OPTION. 

naked owner. See OWNER. 

naked ownership. See imperfect ownership under OWNER- 
SHIP. 

naked possession. See POSSESSION. 

naked possibility. See possisitrry. 

naked power. See POWER (8). 

naked promise. See gratuilous promise under PROMISE. 

naked trust. See passtve trust under TRUST. 

nam (nam), n. [Old English naam] Hist. The act of 
distraining property. . 

nam (nam or nahm), prep. [Latin] For. 


“Nam .... This particle is frequently used as Introductory 
to the quotaiion of a maxim, and sometimes 

treated as a past of the maxim quoted.” 2 Alexander M. 
Burrill, A Law Dictionary and Glossary 219 (2d ed. 1887). 


namare (no-mair-ee), vb. [Law Latin] Hist. To distrain 
property. 

namation (n@-may-shen), n. (fr. Old English nam) Hist. 
1. The act of distraining property. 2. Scots law. The 
impounding of property. — Also termed namatio. 
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a person or thing and distinguishing that person or 
thing from others. 


alias. See ALIAS. 

assumed name. See ASSUMED NAME. 
brand name. See TRADENAME. 
Christian name. See personal name. 


corporate name.-The registered name under which 
a corporation conducts legal affairs such as suing, 
being sued, and paying taxes; the name that a 
corporation files with a state authority (usu. the 
secretary of state) as the name under which the 
corporation will conduct its affairs. ¢ A corporate 
name usu. includes, and in many states is required 
to include, the word “corporation,” “incorporat- 
ed,” or “company,” or an abbreviation of one of 
hose words. Cf. assumMeD Name. (Cases: Corpora- 
tions €43-50. C_].S. Corporations §§ 98-105.) 


distinctive name. A name, esp. a tradename, that 
clearly distinguishes one thing from another. © To 
maintain an action for tradename infringement, 
the plaintiff must prove, among other things, that 
it owns a distinctive name. (Cases: Trade Regula- 
tion €°10. C.J.S. Names §§ 15, 17; Trade-Marks, 
Trade-Names, and Unfair Competition §§ 41-42.] 


fictitious name. 1. assUMED NAME. 2. ALIAS. 3. JOHN 
DOE. 


first name. See personal naine. 


full name. An individual's personal name, second 
or middle names or initials (if any), and surname 
arranged in a customary order. @ In Western 
cultures, the traditional order is usu. personal 
name, middle names or initials, and surname. In 
many other cultures, the order is surname first, 
followed by one or more personal names. (Cases: 
Names © 1.] 


generic name. See GENERIC NAME. 


geographic name. A name that designates a geo- 
graph location or area. — Also termed geographi- 
name. 


given name. See personal name. 


legal name. A person's full name as recognized in 
law. @ A legal name is usu. acquired at birth or 
cerough a court order. There are no rules govern- 
ing a legal name's length or constitution; it may be 
a single name (eg. Prince) or include words not 
generally used in human names (e.g., Moon Unit). 
{Cases: Names @1.] 


maiden name. A woman's childhood surname 
(which may or may not remain her surname for 
life). @ Normally the term is used only in reference 
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to a woman who has married and changed her last 
name. 


nickname. See NICKNAME. 


personal name. An individual's name or names 
given at birth, as distinguished from a family 
name. — Also termed given name; (in the Western 
tradition) first name; (in the Christian tradition) 
Christian name. Cf. surname. 


proprietary name. Trademarks. A nondescriptive 
name that may be owned and registered as a 
trademark. 


street name. See STREET NAME. 


surname. The family name automatically bestowed 
at birth, acquired by marriage, or adopted by 
choice. @ Although in many cultures a person's 
surname ‘is traditionally. the father’s surname, 
there is nothing to prevent someone from taking 
the mother’s surname or a combination of the 
parents’ surnames. 


tradename. See TRADENAME. 


name-and-arms clause. Hist. A clause (usu. in a will or 
settlement transferring property) providing that the 
property's recipient must assume and continue using 
the testator's or settlor's surname and coat-of-arms, 
or else the property will pass to another person. 
[Cases: Wills 642. CIS. Wills §§ 1397, 1415, 
1418, 1424.) 


named additional insured. See additional insured un- 
der INSURED. 


named insured. See InsuRED. 

named-insured exclusion. See EXCLUSION (8). 

named partner. See name partner under PARTNER. 

named-perils policy. See multiperil policy under insur- 
ANCE POLICY, , 

named plaintiff. See class representative under REPRESEN- 
TATIVE. é : 

namely, adv. By name or particular mention; that is to 
say <the plaintiff asserted two claims, namely 
wrongful termination and slander>. @ The term 
indicates what is to be included by name. By con- 
trast, including implies a partial list and indicates that 
something is not listed. See ivcLupe. 

name partner. See PARTNER. 

namium (nay-mee-om), n. [Law Latin] Hist. The act of 
distraining properiy. 

namium vetitum (nay-mee-om vet-e-tam), n. [Law Lat- 
in “taking prohibited") Hist. A refused or prohibited 
taking or redelivery. © This term is most often 
associated with the circumstance in which a lord's 
bailiff distrained animals or goods, and was ordered 
by the lord to take them to an unknown place or 
otherwise not to redeliver them when the sheriff 
came to replevy them. — Also termed vetitum nami- 
um. 


nanny tax. See TAX. 

nantissement (non-tis-mahn), n. [French] French law. A 
security or pledge. @ If it involves movable property, 
it is called “gage.” If it involves immovable property 
such as real estate, it is called “antichrése.” 


narrow-channel rule 


NAPABA. abbr. NATIONAL ASIAN PACIFIC AMERICAN BAR AS- 
SOCIATION. 


Napoleonic Code. 1. (usu. pl.) The codification of 
French law commissioned by Napoleon in the 19th 
century, including the Code civil (1804), the Code de 
procédure civil (1806), the Code de commerce (1807), the 
Code pénal (1810), and the Code d’instruction crimenelle 
(1811). — Sometimes shortened to Napoléon. — Also 
termed Code Napoléon (abbr. CN). 2. Loosely, civit 
CODE (2). : 


NAR. abbr. NATIONAL ASSOCIATION OF REALTORS. 


NARA. abbr. NATIONAL ARCHIVES AND RECORDS ADMINISTRA- 
TION. 


narcoanalysis (nahr-koh-e-nal-e-sis). The process of 
injecting a “truth-serum” drug-into a patient to 
induce semiconsciousness, and then interrogating 
the patient. @ This process has been used to enhance 
the memo of a_ witness. [Cases: Witnesses 
@=257.10. C.J.S. Criminal Law §§ 965-971; Witnesses 
§§ 437, 571.) 


narcotic, n. 1, An addictive drug, esp. an opiate, that 
dulls the senses and induces sleep. 2. (usu, pl.) A 
drug that is controlled or prohibited by law. [Cases: 
Controlled Substances €9.] — narcotic, ad). 


narr. abbr. NARRATIO. 


narr-and-cognovit law (nahr-and-kahg-noh-vit). (Latin 
narratio “declaration” and cognovit “the person has 
conceded”] Hist. A law providing that a plainuff will 
ted judgment on a note through an attor- 

ney's confession that the amount shown on the note, 
together with interest and costs, constitutes a legal 
and just claim. Cf. cognovit judgment under JUDGMENT; 
CONFESSION OF JUDGMENT. (Cases: Judgment €29, 54. 
C.J.S. Judgments §§ 138, 140, 143-144, 152-153, 
169-170.] 


narratio (ne-ray-shee-oh), n. [Latin “narrative”] Hist. 
A declaration, complaint, or petition in which the . 
alge ad sets out the facts of a case; an oral narrative 
y the plaintiff of the facts and legal arguments on 
which the claim is based. @ The term has also been 
called the “conte” or “tale.” — Abbr. narr. 


process. 
came about that the {i was allowed to speak through 
cbedlor gil dclrlelngl driver Wes Slreedeed suggested that it 


was not to m es being made to prevent 
them being . Certainty the litigant could disavow what 
was sald on his behalf; ft was only ‘said’ by 
him when he formally it. [f this Is right, our modem 
barrister a@s one who could harmbBssty blunder.” 


S.F.C. Milsom, Historical Foundations of the Common Law 
28 (1969). 


narrative recital. See RECITAL. 


narrator (na-ray-tor or na-ray-tar), x. [Law Latin] Hist. 
A pleader or counter; a person who prepares plead- 
ings (i.e., narrs). @ For example, a serjeant-at-law was 
also known as serviens narrator. P|. narratores (na-ra- 
tor-eez). 
“The Latin narrator and Its French equivalent contour be- 
came technical terms. {f an English term was In_use, it was 
."" 1 Frederick Pollock & Frederic W. 
land, The History of English Law Before the Time of 
Edward | 215 n.1 (2d ed. 1898). 
narrow-channel rule. The navigational requirement 
that a vessel traveling down a slim fairway must keep 


narrowly tailored 


as near to the fairway wall on the vessel's starboard 
side as is safe and practicable. 33 USCA § 2009(a)(i). 
(Cases: Collision 90. C.J.S. Collision §§ 160, 162, 
165-174, 177, 180.] 


narrowly tailored, adj. (Of a content-neutral restric- 
tion on the time, place, or manner of speech in a 
designated public forum) being only as broad as is 
reasonably necessary to promote a substantial gov- 
ernmental interest that would be achieved less effec- 
tively without the restriction; no broader than abso- 
lutely necessary. See designated public forum under 
PUBLIC FoRUM. (Cases: Constitutional Law ¢=90.1(4). 
C.J.S. Constitutional Law §§ 556-557, 559-561, 568, 
570-572, 580, 608.) 


narrow sea. (often pl.) A sea running between two 
coasts that are close to each another. © The English 
Channel, for example, is a narrow sea. 


NASA. abbr. NATIONAL AERONAUTICS AND SPACE ADMINIS- 
TRATION. 


nasciturus (nas-9-t{y]oor-es or -t{y}or-os), n. [fr. Latin 
nascar “to be born”) Roman Pak An unborn child. 


NASD. abbr. NATIONAL ASSOCIATION GF SECURITIES DEAL- 
_ ERS. 


NASDAQ (naz-dak). abbr. NATIONAL ASSOCIATION OF SE- 
CURITIES DEALERS AUTOMATED QUOTATION SYSTEM. 


NASS. abbr. NATIONAL AGRICULTURAL STATISTICS SERVICE. 


natale (no-tay-lee), x. [Latin “of or belonging to 
birth”] Hist. The status a person acquires by birth. @ 
For example, if one or both parents of a child were 
serfs, the child was generally regarded as a serf, and 
a child born free rarely became a serf. See NaTivus. 


nati et nascituri (nay-ti et nas-e-t[yJoor-1 or -t[yJor-1), 
n. pl. [Latin “bern and to be born") Hist. A person's 
heirs, near and remote. 


natio (nay-shee-oh), n. [Latin] Hist. 1. A nation. 2. A 
group of students. 3. A native place. 


nation, n. 1. A Jarge group of pecple having a com- 
mon origin, language, and tradition and usu. consti- 
tuting a political entity. @ When a nation is coinci- 
dent with a state, the term naiion-stale is often 

used. — Also termed nationality. 
‘Tho nearest 


h not always, as, for example, Belgium 
eommon heritage. A state, on the other hand, ts a 


land) 

society cf men united under one ent. These two 

forms of are not necessary coincident A single 
a 


nation may be led into several states, 
single state may comprise several nations or Gian of na- 
tions.” John Salmond, Jursprudence 136 (Glanville L. 
Williams ed., 10th ed. 1947). 
2. A community of people inhabiting a defined 
territory and organized under an independent gov- 
ernment; a sovereign political state. Cf. STATE. 


national, adj. 1. Of or relating to a nation <national 
anthem>. 2. Nationwide in scope <national emer- 
gency>. 

national, n. 1. A member of a nation. 2. A person 


owing permanent allegiance to and under the pro- 
tection of a state. 8 USCA § 1101(a)(21). 
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national of the United States. A citizen of the 
United States ur a noncitizen who owes permanent 
allegiance to the United States. 8 USCA 
§ 1101(a)(22). — Also termed U.S. national, U.S. 
tis (Cases: Citizens G1. C.J.S. Citizens §§ 7, 
12.] 


National Aeronautics and Space Act. A 1958 federal 
statute that created the National Aeronautics and 
Space Administration (NASA), a civilian agency of 
the federal government whose functions include 
conducting space research, improving aeronautical 
travel, building manned and unmanned space vehi- 
cles, developing operational space programs, and 
engaging in other space activities devoted to peace- 
ful Noel for the benefit of all humankind. 42 
USCA §§ 2451-2484. 


National Aeronautics and Space Administration. The 
independent federal agency that conducts research 
into space flight aid that builds and flies space 
vehicles. @ NASA was created by the- National Aero- 
nautics and Space Act of 1958. 42 USCA 8§ 2451 et 
seq. — Abbr. NASA. 

National Agricultural Statistics Service. An agency in 
the U.S. Department of Agriculture responsible for 
compiling statistical information and estimating agri- 
cultural production, supply, price, chemical use, and 
other statistics. — Abbr. NASS. . 


national airspace. See AIRSPACE. 


National Archives and Records Administration. An 
independent federal agency that sets procedures for 
managing governmental records; helps federal agen- 
cies manage their records; provides record-storage 
access; and manages the Presidential Libraries sys- 
tem. @ The agency is run by the Archivist of the 
United States. It publishes the United States Statutes at 
Large, the Federal Register, the Code of Federal Regula- 
tions, the weekly Compilation of Presidential Documents, 
the annual Public Papers of the President, and the 
United States Government Manual. It is a successor to 
the National Archives Establishment, created in 
1934, that was made a unit of the General Services 
Administration in 1949. It became an independent 
agency in 1984. — Abbr. NARA. See FEDERAL REGIS- 
TER. 


National Asian Pacific American Bar Association. A 
professional association of Asian Pacific American 
attorneys, judges, law professors, and law students, 
emphasizing civil rights and immigration issues. — 
Abbr. NAPABA. 

national association. See national bank under BANK. 


National Association of Realtors. An association of 
real-estate brokers and agents promoting education, 
professional standards, and modernization in areas 
of real estate such as brokerage, veppratal, and prop- 
erty management. — Abbr. NAR. [Cases: Brokers 
€3. C.J.S. Brokers §§ 14-24.] 


National Association of Securities Dealers. A group 
of brokers and dealers empowered by the SEC to 
regulate the over-the-counter securities market. — 
Abbr. NASD. [Cases: Exchanges €11; Securities 
Regulation 40.15. C.J.S. Exchanges §§ 4, 25; Secu- 
rities Regulation §§ 166~167.] 


Oe ee 
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National Association of Securities Dealers Automated 
Quotation system. A computerized system for re- 
cording transactions and displaying price quotations 
for a group of actively traded securities on the over- 
the-counter market. — Abbr. NASDAQ. 


National Association of Women Lawyers. An organi- 
zation, formed in 1899, devoted to the interests of 
female lawyers and thcir families. — Abbr. NAWL. 


national bank. See Bank. 


National Bar Association. An organization of primari- 
ly African-American lawyers, founded in 1925 to 
promote education, professionalism, and the protec- 
tion of civil rights. — Abbr. NBA. 


National Capital Parks Commission, See NATIONAL 
CAPITAL PLANNING COMMISSION. 


National Capital Planning Commission. A 12-mem- 
ber federal commission that plans the development 
of federal lands and facilities in the National Capital 
region, an area that includes the District of Colum- 
bia and six nearby counties — two in Maryland and 
four in Virginia. © The Commission was originally 
established as the National Capital Parks Commis- 
sion, a park-planning agency, in 1924. — Abbr. 
NCPC. 


National Capital Region. The District of Columbia 
and six nearby counties: Montgomery and Prince 
George's in Maryland. and Fairfax, Loudoun, Prince 
William, and Arlington in Virginia. — Abbr. NCR. 


National Cemetery Administration. A unit in the U.S. 
Department of Veterans Affairs responsible for. oper- 
ating naticnal cemeteries, providing headstones for 
unmarked graves of veterans worldwide, and mak- 
ing giants to siates for establishing and caring for 
veterans’ cemeteries. — Abbr. NCA. 


National Conference of Black Lawyers. An organiza- 


tion of African-American attorneys formed in 1969, , 


active esp. in civil rights. — Abbr. NCBL. 


National Conference of Commissivners on Uniform 
State Laws. An organization that drafts and proposes 
statutes for oe by individual states, with the 
goal of making the laws on various subjects uniform 
among the states. © Founded’ in 1892 and composed 
of re resentatives from all 50. states, the Conference 
has drafted more than 200 uniform laws, including 
the Uniform Commercial Code. — Abbr. 
NCCUSL. — Also termed Uniform Law Commissioners. 
See UNIFORM LAW; MODEL ACT. 


National Council of Juvenile and Family Court 
Judges. An organization of judges and hearing offi- 
cers who exercise jurisdiction over abuse, neglect, 
divorce, custody and visitation, support, domestic- 
violence, and other family-law cases. @ Founded in 
1937, the Council has an educational and support 
facility located near Reno, Nevada. [t provides train- 
ing, technical support, and professional assistance in 
improving courtroom operations. 


National Credit Union Administration. An indepen- 
dent federal agra) that charters, insures, supervis- 
es, and examines federal credit unions; administers 
the National Credit Union Share Insurance Fund 
and the Community Development Revolving Loan 
Fund; and manages the Central Liquidity Facility, a 


National Environmental Policy Act 


separate mixed-ownership government corporation 
that supplies emergency loans to member credit 
unions. © The agency was established in 1970 and 
reorganized in 1978. — Abbr. NCUA. 


national currency. See CURRENCY. 
National Daily Quotation Service. See Pink SHEET. 


national debt. The. total financial obligation of the 
federal government, including such instruments as 
Treasury bills, notes, and bonds, as well as foreign 
debt. (Cases: United States 79. C.J.S. United States 
§§ 153, 169.} : 


national defense. 1. All measures.taken by a nation to 
protect itself against its enemies:,@ A nation’s protec- 
tion of its collective ideals and values is included in 
the concept of national defensé:. (Cases: War and 
National Emergency €°48. C.J.S. War and National 
Defense § 66.} 2. A nation's military establishment. 


National Disaster Medical System. A unit of the Fed- 
eral eu Management Agency in the U.S. 
Department of Homeland Security responsible for 
training, equipping, and deploying teams of emer- 
gency medical responders and for coordinating the 
transportation of people affected by emergencies. @ 


The agency was transferred from the U.S. Depart- 
ment of Health and Human Services in 2003. — 
Abbr. NDMS. 


national domicile. See DOMICILE. 


National Economic Council. See OFFICE OF POLICY DE- 
VELOPMENT. 


national emergency. A state of national crisis or a 
situation requiring immediate and extraordinary na- 
tional action. (Cases: War and National Emergency 
1. C.J.S. War and National Defense §$ 1, 5.] 


National Endowment for the Arts. An independent 
federal agency that promotes involvement in the arts 
by making grants to organizations, honoring artists 
for their achievements, expanding artistic resources, © 
preserving cultural heritage, and funding projects 
that educate children and adults in the arts. — Abbr. 
NEA. See NATIONAL FOUNDATION’ ON THE ARTS AND THE 
HUMANITIES, 


National Endowment for the Humanities. An inde- 
pendent federal agency that supports research, edu- 
cation, and public p ms in:.the humanities 
through grants to individuals, groups, and institu- 
tions. — Abbr. NEH. See NATIONAL FOUNDATION ON 
THE ARTS AND THE HUMANITIES. » 


National Environmental Policy Act. A 1969 federal 
statute establishing U.S. environmental policy. © The 
statute requires federal agencies to submit an envi- 
ronmental-impact statement with every proposal for 
a program or law that would affect the environment. 
42 USCA §§ 4321-4347 — Abbr. NEPA. See envi. 
RONMENTAL-IMPACT STATEMENT. [Cases: Environmental 
Law €571-615.] 

“One shuuld not assume that NEPA’s em 
cedural consideration 


lenging agency 
result of the Donulatity of NEPA In cou! 
have become extremely sensitive to Ni 


: y have not on to 
environmental impacts of their decisions before-the-fact, 


National Environmenta! Satellite, Data, and Information Service 


ets have also either kore projects Smee their 
erse environmental consequences 
NEPA studies.” Jan G. Laltos, Natural Resources Law 
§ 4.01, at 119 (2002). 
National Znvironmental Satellite, Data, and Informa- 
tion Service. See NATIONAL OCEANIC AND ATMOSPHERIC 
ADMINISTRATION. 


National Firearms Act. A 1934 federal statute that 
governs the manufacture, possession, and transfer of 
certain types of firearms and other weapons. @ In its 
original form, the act banned gangster-type weap- 
ons, such as machine guns and sawn-off shotguns. It 
has been expanded by amendments to cover most 
tifles and handguns, and also “destructive devices” 
such as grenades and land mines. 26 USCA §§ 5801 
et seq. 

National Foundation on the Arts and the Humanities. 
An independent federal foundation that encoura 
and supports progress in the humanities and the 
arts by ig Ube the National Endowment for the 
Arts, the National Endowment for the Humanities, 
and the Institute of Museum and Library Services. © 
The agency was created by act of Congress in 1965. 
See NATIONAL ENDOWMENT FOR THE ARTS; NATIONAL EN- 
DOWMENT FOR THE HUMANITIES; INSTITUTE OF MUSEUM 
AND LIBRARY SERVICES. 


national government. The Sickert of an entire 
country, as distinguished from that of a province, 
state, subdivision, or tersitory of the country and as 
distinguished from an international organization. 

National Guard. The U.S. militia, which is maintained 
as a reserve for the U.S. Army and Air Force. © Its 
members are volunteers, recruited and trained on a 
statewide basis and equipped by the federal govern- 
ment. A state may request the National Guard's 
assistance in quelling disturbances, and the federal 
government may order the National Guard into 
active service in times of war or other national 
emergency. See MILITIA (1). [Cases: Armed Services 
5; Militia 1-22. CJ.S. Armed Services §§ 13-17, 
288-298.] 

National Highway Traffic Safety Administration. A 
unit in the U.S. Department of Transportation re- 
sponsible for regulating the safety of motor vehicles 
and their equipment. ® The agency's work focuses 
on matters such as theft prevention, speed limits, 
truthful odometer readings, and fuel consumption. 
It was established of the Highway Safety of 
1970. 23 USCA.§§ 101 et seq. — Abbr. NHTSA. 


National Imaging and Mapping Agency. A unit in the 
U.S. Department of Defense nsible for provid- 
ing the armed forces and intelligence officers with 
up-to-date and accurate geospatial information, esp. 
in the form of photographs, maps, and charts. — 
Abbr. NIMA. 


National Institute for Literacy. A federally aided insti- 
tute that leads national efforts to achieve universal 
literacy. — Abbr. NIFL. : 


National Institute of Corrections. A federal organiza- 
tion (established within the Bureau of Prisons) whose 
responsibilities include helping federal, state, and 
local authorities improve correctional programs, 
conducting research on correctional issues such as 
crime prevention, and conducting workshops for 


1052 


law-enforcement personnel, social workers, judges, 
and others involved in treating and rehabilitating 
offenders. 18 USCA §§ 4351-4353. See surEAU OF 
PRISONS. 


National Institute of Standards and Technology. See 
TECHNOLOGY ADMINISTRATION. 


nationality. 1. NATION «). 2. The relationship between 
a citizen of a nation and the nation itself, customarily 
involving allegiance by the citizen and protection by 
the state; membership in a nation. @ This term is 
often used synonymously with citizenship. See crmzEn. 
sup. 3. The formal relationship between a ship and 
the nation under whose flag the ship sails. See FLAG 
state. [Cases: Shipping €2. C.J.S. Shipping § 1.) 


of ts a term which has tong been used to define 

the ship between a stateand a which is 

the state to fly its flag.... in the 

Intemational Law Commission In 1951 reflacted concern 

that the uso in to ships 

- was mis as tt im similarity to the term's use In 

defining the legal a and its 

citizen. N , the has continued to be the one 
most often em In ip 


that In spite of thelr common names, the relationship 
ascri to the nationality of ships does from that 
arising from the of natural or furidical persons.’ 
Louls 8. Sohn & Kristen Gustafson, The Law of the Sea in a 
Nutshell 1-2 (1984). 


Nationality Act. See iMMIGRATION AND NATIONALITY ACT. 


nationality theory. The jurisdictional principle that 
citizens are subject to the laws of their country, no 
matter where the citizens are. 


nationalization, n. 1. The act of bringing an industry 
under governmental control or ownership. (Cases: 
International Law €°10.16. C.J.S. International Law 
§ 35.] 2. The act of giving a person the status of a 
citizen. See NATURALIZATION. [Cases: Aliens €@60-70. 
CJ.S. Aliens 88 276-315, 326.} 


nationalize, vb. 1. To bring (an industry) under gov- 
ernmental control or ownership. 2. To give (a per- 


son) the status of a citizen; naturalize. 


National Labor Relations Act. A federal statute regu- 
lating the relations between employers and employ- 
ees and establishing the National Labor Relations 
Board. 29 USCA §§ 151-169. © The statute is also 
known as the Wagner Act of 1935. It was amended 
by the Taft-Hartley Act of 1947 and tlie Landrum- 
Griffin Act of 1959. — Also termed’ Wagner Act. — 
Abbr. NLRA. (Cases: Labor Relations ¢>41. C.J.S.: 
Labor Relations § 20.) . 


National Labor Relations Board. An independent 
five-member federal board created to prevent and 
remedy unfair labor practices and to safeguard em- 
aestiene! rights to o ize into labor unions. © The 

d hears complaints of unfair labor practices and 
issues orders that can be reviewed or enforced by a 
U.S. court of appeals. The agency was created by the 
National Labor Relations Act of 1935. 29 USCA 
§ 153. — Abbr. NLRB. — Often shortened to Labor 
Relations Board. (Cases: Labor Relations 501. C.J.S. 
Labor Relations §§ 501-502.) 


National Lawyers Guild. An association of lawyers, 
law students, and legal workers dedicated to pro- 
moting a left-wing political and social agenda. @ 


5 


et ICCC ACCC 


a 
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Founded in 1937, it now comprises sorne 4,000 
members. Cf. FEDERALIST SOCIETY. 


National Marine Fisheries Service. Sce NATIONAL 
OCEANIC AND ATMOSPHERIC ADMINISTRATION. 


National Mediation Board. An independent federal 
board that mediates labor-management disputes in 
the airline and railroad industries and provides ad- 
ministrative and financial support in adjusting griev- 
ances in the railroad industry. © ‘The agency was 
created by the Railway Labor Act of 1934 to prevent 
interruptions in service. 45 USCA §§ 154-163. — 
Abbr. NMB. Cf. FEDERAL. MEDIATION AND CONCILIATION 
service. (Cases: Labor Relations €@451, 452. C.J.S. 
Labor Relations §§ 459-463.) 


national monument. An object or structure and the 
land on which it is situated, publicly proclaimed by 
the U.S. President to be of historic or scientific 
interest. See 16 USCA § 341. 


National Motor Vehicle Theft Act. See DYER ACT. 


National Oceanic and Atmospheric Administration. 
A unit in the U.S. Department of Commerce respon- 
sible for monitoring the environment in order to 
make accurate and timely weather forecasts and to 
protect life, property, and the environment. @ It was 
established in 1970 under Reorganization Plan No. 4 
of 1970 and operates through several agencies: the 
National Weather Service (NWS); the National Envi- 
ronmental Satellite, Data, and Information Service 
(NESDIS); the. National Marine Fisheries Service 
(NMFS); the National Ocean Service (NOS); and the 
Office of Oceanic and Atmospheric Research (OAR). 
It also maintains a fleet-of ships and aircraft for 
research. — Abbr. NOAA. : 


National Ocean Service. See NATIONAL OGEANIC AND AT- 
MOSPHERIC ADMINISTRATION. 


national of the United States. See NATIONAL. 


National Organ Transplant Act. A 1984 federal law 
banning the sale of transplantable human organs. 42 
USCA §§ 273-274. — Abbr. NOTA. 


national origin. The country in which a person was 
born, or from which the person's ancestors came. ® 
This term is, used in several antidiscrimination stat- 
utes, including Title VII of the Civil Rights Act of 
1964, which prohibits discrimination because of an 
individual's “race, color, religion, sex, or national 


+ origin.” 42 USCA § 2000e-2. [Cases: Civil Rights 


1009, 1107. C_J.S. Civil Rights §§ 2-5, 7-9, 11-13, 
18, 22, 26-27, 30-31, 33-84, 37, 41-42, 44, 67.] 


national park. A scenic, natural, historic, and recre- 
ational area owned by the United States and set 
aside for permanent protection. @ Yellowstone Na- 
tional Park was declared the first national park in 
1872. See 16 USCA § la-l. 


National Park Service. A unit in the U.S. Department 
of the Interior responsible for managing the nation’s 
national. parks, monuments, scenic parkways, pre- 
serves, trails, river ways, seashores, lakeshores, recre- 
‘ational areas, and historic sites commemorating 
movements, events, and personalities of America’s 
past. © The Service was established in 1916. 16 
USCA § 1. 


National Stolen Property Act 


National Priorities List. Environmental law. The Envi- 
ronmental Protection Agency's list of the most seri- 
ous uncontrolled or abandoned hazardous-waste 
sites that are identified for possible long-term 
remediation as Superfund sites. 40 CFR 
§ 35.6015. — Abbr. NPL. (Cases: Environmental 
Law €436.] : 


National Quotation Bureau. A company that pub- 
lishes daily price quotations (pink sheets) of -over-the- 
counter securities. ; 


National Railroad Passenger Corporation. A federally 
chartered corporation created by the Rail Passenger 
Service Act of 1970 to provide-intercity rail passen- 
ger service. @ The corporation’owns or leases rail- 
road stations and operates passenger. trains over 
tracks that are almost entirely owned by others. — 
Abbr. NRPC. — Usu. termed Amtrak. 


National na System. A series of lawbooks, pub- 
lished by the West Group, containing every publish- 
ed appellate decision of the federal and state courts 
in the United States. @ For federal courts, the system 
includes the Supreme Court Reporter, Federal Reporter, 
Federal Claims Reporier, Federai Supplement, Federal 
Rules Decisions, Bankruptcy Reporter, Military Justice 
Reporter, and Veterans Appeals Reporter. For state 
courts, the system includes the Adantic Reporter, Cali- 
fornia Reporter, New York Supplement, North Eastern 
Reporter, North Western Reporter, Pacific Reporter, South 
-Eastern Reporter, Southern Reporter, and South Western 
Reporter. 


National Response Center. Environmental law. A na- 
tionwide communication center located in Washing- 
ton, D.C., responsible for receiving, and relaying to 
appropriate federal officials, all notices of oil dis- 
charges and other releases of hazardous substances. 
40 CFR § 310.11. 


national river. See RIVER. 


National Science Foundation. An independent federal 
foundation that promotes progress in science and 
engineering through grants, contracts, and other 
agreements awarded to universities, colleges, aca- 
demic consortia, and nonprofit ‘and small-business 
institutions, @ It was-created by the National Scier.c: 
Foundation Act of 1950. — Abbr: NSF. 


National Security Agency. A unit-in the U.S. Depart- 
ment of Defense responsible for protecting U.S. in- 
formation systems as well as producing foreign intel- 
ligence information. ¢ The agency uses code makers 
and code breakers. — Abbr. NSA. 


National Security Council. An agency in the Execu- 
tive Office of the President responsible for advising 
the President on national-security matters. @ It was 
created by the National Security Act of 1947. 50 
USCA § 402. — Abbr. NSC. 


national-security privilege. See statr-secrets privilege 
under PRIVILEGE (9). 


national-service life insurance. See LIFE. INSURANCE. 


National Stolen Property Act. A federal statute that 
makes it a crime to transport, transmit, or transfer in 
interstate or foreign commerce S or money 
worth $5,000 or more if the person knows that the 


national synod 


money or goods were obtained unlawfully. 18 USCA 
8§ 2311 et seq. — Abbr. NSPA. 


national synod. See synop. 


National Technical Information Service. See TECH- 
NOLOGY ADMINISTRATION. 


National Technical Institute for the Deaf. A federally 
aided institute, located in Rochester, New York, 
responsible for educating large numbers of deaf 
students on a college campus designed primarily for 
students who can hear. @ Established by Congress in 
1965, the institute is a part of the Rochester Institute 
for Technology. — Abbr. NTID. 


National Telecommunications and Information Ad- 
ministration. A unit in the U.S. Department of Com- 
merce responsible for advising the President on tele- 
communications and information policy; conducting 
research through its Institute for Telecommunica- 
tions Sciencés;. and making ts to support ad- 
vanced infrastructures and to increase ownership by 
women and minorities. — Abbr. NTIA. 


National Lap, wedge Safety Board. An indepen- 
dent five-member federal board that javenigates air, 
rail, water, highway, pipeline, and hazardous-waste 

. accidents; conducts studies; and makes recommen- 
dations to government agencies, the transportation 
industry, and others on safety measures and prac- 
tices. @ The agency was created in 1966. 49 USCA 
§§ 1101-1155. — Abbr. NTSB. [Cases: Aviation 
31. C.J.S. Aeronautics and Aerospace §§ 15-18, 27, 
34.] 


national treatment. Intellectual property. The policy or 
practice of a country that accords the citizens of 
other countries the same intellectual-property pro- 
tection as it gives its own citizens, with no formal 
treaty of reciprocity required. @ The principle of 
national treatment underlay the first international 
intellectual-property treaties in the 19th century, the 
Paris and Berne Conventions, and is also embodied 
in the TRIPs Agreement. Cf. RECIPROCITY (8); UNIVER- 
“The beauty of the principle of national treatment Is that ft 
poten eg ladder cal sy ea obese det 
own laws, while the for international 
ratection. A treatment is a mechanism of 
on without harmonization.” Lionel Bent, 
ly & Brad Sherman, Intellectual Property Law & (2001) 
national-treatment clause. A provision contained in 
some wean usu. commercial ones, eeorng | for- 
eigners the same rights, in certain respects, as those 
acrorded to mor [Cases; Treaties €8. C.J.S. 
Treaties § 6.) 


national union. See UNION. 

National Weather Service. See NATIONAL OCEANIC AND 
ATMOSPHERIC ADMINISTRATION. 

nations, law of. See INTERNATIONAL LAW. 

nation-state. See NATION (1). 

natis et nascituris (nay-tis et nas-i-t[y]uur-is). [Latin] 
Hist. To children born and to be born. @ This was a 
common destination used to convey an inheritance. 


native, n. 1. A person who is a citizen of a particular 
piace. region, or nation by virtue of having been 
rm there. 2. A person whose national origin de- 
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rives from having been born within a particular 
place. 3. Loosely, a person born abroad whose par- 
ents are citizens of the nation and are not perma- 
nently residing abroad. 4. Loosely, a person or thing 
belonging to a group indigenous to a particular 
place. @© The term Native American is sometimes 
shortened to native. (Cases: Indians 1. C.J.S. Indi- 
ans §§ 2-3, 156.] 


Native American law. The body of law dealing with 
American Indian tibes and their relationships to 
federal and state governments, private citizens, and 
each other. — termed American Indian law; 
Indian law. : 


native-born, adj. Born in the nation specified <a 
native-born Canadian>. @ This term is sometimes 
considered redundant. See NaTive. 


native title. See aboriginal inal title (1) under TITLE (@). 

nativi conventionarii (no-ti-vi_ ken-ven-shee-o-nair-ee- 
1), n. pl. [Law Latin) Hist. Villeins by contract. 

nativi de stipite (ne-t-vi dee stip-e-tee), 2. pl. [Law 
Latin] Hist. Villeins by birth. See NATIVUS; NATALE. 


nativitas (na-tiv-a-tas), n. [Law Latin] Hist. The servi- 
tude or bondage of serfs. 


nativo habendo (no-ti-voh ha-ben-doh), n. See DE NATI- 
VO HABENDO,. 


nativus (no-ti-vas), n. [Law Latin] Hist. A person who is 
born a villein or serf. ‘ 
“Having seen what serfdom means, we may ask how men 
become serfs. The answer Is that almost always the serf Is a 
bom serf; nativus and villanus were commonly used as 
interchangeable terms ...." 1 Frederick Pollock & Frederic 
W. Maitland, The History of English Law Before the Time of 
Edward | 422 (2d ed. 1898). 
natural, adj. 1. In accord with the regular course of 
things in the universe and without accidental or 
purposeful interference <a natural death as op- 
posed to murder>. 2. Normal; proceeding from the 
regular character of a person or thing <it is natural 
for a duck to fly south in the winter>. 3. Brought 
about by nature as opposed to artificial means <a 
natural lake>. 4. Inherent; not acquired or assumed 
<natural talent>. 5. Indigenous; native <the origi- 
nal or natural inhabitants of a country>. 6. Of or 
relating to birth <natural child as distinguished 
from adopted child>. (Cases: Children Out-of-Wed- 
lock G1. C.}.S. Children’ Out-of-Wedlock §§ 2-11.] 7. 
Untouched by civilization; wild <only a small part of 
ue forest remains in its natural state>. — naturally, 
v. 


natural, n. 1. A person who is native to a place. See 
NATIVE; NATURAL-BORN CITIZEN. 2. A person or thing 
well suited for a particular endeavor. 


natural-accumulation doctrine. The rule that a gov- 
ernmental entity or other landowner is not required 
to remove rciapieat occurring ice or snow from 
ublic property, such as a highway, unless the entity 
as, by taking some affirmative action (such as high- 
way construction), increased the travel hazard to the 
public. (Cases: Automobiles €262; Municipal Cor- 
porations €773. C.J.S. Motor Vehicles § 453; Munici- 
pal Corporations § 727.) 
natural affection. The love naturally existing between 
close relatives, such as parent and child. @ Natural 
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affection is not consideration for a contract. See CoN. 
SIDERATION (1); executory contract under CONTRACT. 
[Cases: Contracts @77. C.J.S. Contracts § 103.] 


natural allegiance. See ALIEGIANCE. 


natural and probable consequence. See NATURAL CON- 
SEQUENCE. 


natural-born citizen. See ciTIZEN. 


Natural Born Citizen Clause. The clause of the U.S. 
Constitution barring persons not born in the United 
States from the presidency. U.S. Const. art. II, § 1, 
cl. 5. (Cases: United States €@26. C.J.S. United States 
§§ 45-47.) 


natural-born subject. See subject. 
natural boundary. See BOUNDARY. 
natural channel: See CHANNEL. ° 
natural child. See cHiLp. 

natural cognation. See COGNATION. 


natural consequence. Something that predictably oc- 
curs as the result of an act <plaintiff's injuries were 
the natural consequence of the car wreck>. — Also 
termed natt.ral and probable consequence. [Cases: Dam- 
ages €-21; Negligence €=386. C.J.S. Damages 
§§ 30-33; Negligence § 196.] 


natural day. See bay. 
natural death. See DEATH. 


natural-death act. A statute that allows a person to 
igs a living will instructing a ape to with- 
old life-sustaining procedures if the person should 
become terminally ill. See ADVANCE DIRECTIVE; LIVING 
wit. (Cases: Health €916.] . 


natural domicile. See domicile of origin under DOMICILE. 
natural duty. See moral duty under Duty (1). 

natural equity. See EQUITY (3). ; 

natural father. See biological father under FATHER. 
natural flood channel. See cHaNNet.. 


natural fool. Hist. A person who is mentally chal- 
lenged from birth. See tncomperency. 


natural fruit. See FRUIT.” 
natural gas. See DISTILLATE (D). 
natural guardian. See GUARDIAN. 
natural heir. See HEIR. - 


' naturalia feudi (nach-e-ray-lee-o fyoo-di). [Law Latin] 


Scots law. Those things that naturally belong to a feu 
grant. © The phrase included the grantor's warranty 
against eviction of the grantee. 


_ natural infancy. See inrancy. 
* natural interruption, See INTERRUPTION. 


naturalis possessio (nach-o-ray-lis pa-zes(h]-ee-oh). See 
possessio naturalis under POSSESSIO. 

naturalization. The granting of citizenship to a for- 
eign-born person under statutory authority. 


Naturalization Clause. The constitutional provision 
stating that every person born or naturalized in the 
United States is a citizen of the United States and of 


natural mother 


the state of residence. U.S. Const. amend. XIV, § 1. 
See jus soui. (Cases: Citizens 1. C.}.S. Citizens §§ 7, 
12.] , 


naturalization court. A court having jurisdiction to 
hear and decide naturalization petitions. @ Natural- 
ization courts were abolished as a result of the 
Immigration Act of 1990. Under current U.S. law, 
the Attorney General has the sole authority to natu- 
ralize citizens. But after a hearing before an immi- 
tion officer, an applicant may seek review of the 
enial of an application for naturalization in the 
federal district court for the district in which the 
pinta resides. [f an applicant is certified to be 
eligible for naturalization, the oath of allegiance may 
be administered by the Attorney: General, a federal 
district court, or a state court of*record. See oath o, 
allegiance under oaTH. (Cases: Aliens €=68. C.J.S. 
Aliens § 299.] 


naturalize, vb. To grant citizenship to (a foreign-born 

rson) under statutory authority. (Cases: Aliens 

€>60-72. CJ.S. Aliens §§ 276-341.] — naturaliza- 
tion, n. 


naturalized citizen. See CITIZEN. 
natural justice. See JUSTICE (1). 


natural law. 1. A physical law of nature <gravitation is 
a natural law>. 2. A philosophical system of legal 
and moral principles purportedly deriving from a 
siniversalised conception of human nature or divine 
justice rather than trom legislative or judicial action; 
moral law embodied in principles of right and 
wrong <many ethical teachings are based on natural 
law>. — Also termed law of nature; natural justice; lex 
aelerna; eternal law; lex naturae; lex naturalae; divine 
law; jus divinum; jus naturale; jus naturae; normative 
jurisprudence; jure naturae. Cf. FUNDAMENTAL LAW; POSI- 
TIVE LAW. 
“Natural law, as it is revived today, seeks to organize the 
ideal element in law, to furnish a critique of old received . 


Ideals and give a basis for formulating new ones, and to 
yield a reasoned canon of values and a technique of 


apptying it. | should prefer to call # philosophical jurispru- 
dence. ifcne conwer eyupatize wih thoco who would 
“gid name. as an asset of the 


law.” Roscoe Pound, The Formative Era of Ameri- 


the 

Se ee peal ~ 
Bentham: ‘a great multitude le are continually talk- 
ing of the law of nature; and then they ‘on giving 


a contempt for a great conception which Bentham had not 
taken the trouble to understand.” J.L. Brierly, The Law of 
Nations 20-21 (5th ed. 1955). 


“[Njatural law is often an (dealization of the opposite to that 
ich prevails. Where inequality or @ exists, natural 

law demands its abolition.” Morris R. Cohen, Reason and 
Law 96 (1961). 

natural liberty. See Liberty. 

natural life. A person’s physical life span. 

natural monopoly. See MONOPOLY. 

natural monument, See MONUMENT. 


natural mother. See birth mother under MOTHER. 


natural object 


natural object..1. A person likely to receive a portion 
of another person's estate based on the nature and 
sah a rai of their yaoi — termed 
natural object of bounty; natural object of one's bounty; 
natural ob af testator’s bounty. (easel, Wills $50, 
CJ.S. Wills § 7.) 2. See natural boundary under 
BOUNDARY. 3. See natural monument under MONUMENT. 


natural obligation. See oBLIGATION. 

natural person. See PERSON (1). 

natural possession. See POSSESSION. 

natural premium. See PREMIUN (1). 

natural presumption. See PRESUMPTION. 

natural resource. 1. Any material from nature having 
potential economic value or providing for the suste- 
nance of life, such as timber, minerals, oil, water, 
and wildlife. 2. Environmental features that serve a 


community's well-being or recreational interests, 
such as parks. [Cases: Environmental Law €13.] 


Natural Resources’ Conservation Service. An agency 
in the U.S. Department of Agriculture responsible 
for providing information and financial assistance to 
farmers and ranchers for voluntary conservation 

. programs. @ The Service was formerly known as the 

oil Conservaticn Service. — Abbr. NRCS. 


natural right. See RIGHT. 
natural servitude. See seRVITUDE (2). 
natural successicn. See SUCCESSION (2). 
natural watercourse. See WATERCOURSE. 
natural wear and tear. See WEAR AND TEAR. 
natural wrong. See moral wrong under WRONG. 
natural year. See YEAR. 
natura negotii (no-tyoor-a ni-goh-shee-1). [Latin] Hist. 
The nature of the transaction. 
nature. 1. A fundamental quality that distinguishes 
one thing from another; the essence of something. 2. 
A wild condition, untouched by civilization. 3. A 
disposition or personality of someone or something. 
4. Something pure or true as distinguished from 
something artificial or contrived. 5. The basic _in- 
stincts or impulses of someone or something. 6. The 
elements of the universe, such as mountains, plants, 
’ planets, and stars. | : 
natus (nay-tas), adj. [Latin] Born; (of a child) alive. 
nauclerus (naw-kleer-os), n. [Latin fr. Greek naus 
“ship” + kléros “allotment") Roman law. A shipmas- 
ter; a skipper. 
naulage (naw-lij), n. [Old French fr. Law Latin naula- 
gium “passage money”] The fare for passengers or 
goods traveling by ship. See NAULUM. 
naulum (naw-lam), n. (Latin fr. Greek] Roman law. 
Fare; freights; a shipowner's fee for carrying people 
or goods from one place to another. 
nauta (naw-ta), n. [Latin fr. Greek naus “ship") Roman 
law. A sailor. 
nautae, caupones, stabularii (naw-tee, kaw-poh-neez, 
stab-ya-lair-ee-1). [Latin] Roman law. Carriers by sea, 
innkeepers, stablers. © The phrase was used in an 
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edict holding shippers, innkeepers, and stablers lia- 
ble for damages to goods entrusted to them for 
safekeeping ( ). Members of this group were 
also vicariously liable for the torts of their employees 
and slaves. : 

“The edict is in these terms: ‘NAUTAE, CAUPONES, STABULARI, 


CUNUISQUE BALVUM FORE , MIS] RESTITUENT, IN EOS 
suoicium 0as0,' This rule, from its cy, has been, with 
some variations, received Into the af Scotland. Persons 
of this are [able for thelr servants, or even for 


eee ae ead Peete ane eee acer, OF a 
damage may be oath of the claimant.” 
William Bell, Bell's Dictionary and Digest of the Law of 
Scotland 737 (George Watson ed., 7th ed. 1890). 
nautical, adj. Of or relating to ships or shipping, 
carriage by sea, or navigation. 
nautical assessor. A person skilled in maritime mat- 
ters who is summoned in an admiralfy case to assist 
the judge on points requiring special expertise. 
nautical mile. A measure of distance for air and sea 
navigation, equal to one minute of arc of a t 
circle of the earth. @ Different measures have been 
used by different countries because the earth is not a 
rfect sphere. Since 1959, however, the United 
tates has used an international measure for a nauti- 
cal mile, set by the Hydrographic Bureau, equal to 
, 6,076.11549 feet, or 1,852 meters. 


nauticum fenus (naw-ti-kem fee-nas), n. [Greek nauti- 
kon “nautical” + Latin fenus “interest”)-Roman & 
civil law. A loan to finance the transport of goods by 
sea; specif., a loan on bottomry made to a transport- 
er of merchandise by ship. ® The loan is subject to 
an extremely high rate of interest because it does not 
have to be repaid unless the ship safely reaches its 
destination. The nauticum fenus is both a loan and 
marine insurance. The rate, originally unlimited be- 
cause of the risks of sea travel, was eventually fixed 
at 12%. The money loaned is pecunia trajecticia (mon- 
ey conveyed overseas). — Also spelled nauticum foe- 
nus. — Also termed fenus nauticum; nautica pecunia; 
foenus nauticum. 

NAV. abbr. NET ASSET VALUE. 

navagium (na-vay-jee-em), n. [Latin “ship; voyage] 
ek A tenant’s Gury to transport the lord's gods by 
ship. Bs 

naval, adj. 1. Of or relating to ships or shipping. 2. Of 
or relating to a navy. See NAVY. aes 

naval law. A system of regulations governing naval 
forces. See CODE OF MILITARY jusTIce. [Cases: Armed 

- Services 2; Military Justice 507. C.J.S. Armed 
Services §§ 5--6; Military Justice §§ 6, 66.] 

navarch (nay-vahrk), n. [fr. Greek naus “ship” + 
archos “chief") Hist. A master of an armed ship. — 
Also termed navarchus. Cf. NAVICULARIUS. 

navicularius (no-vik-yo-lair-ee-as), n. [Latin “shipown- 
er'] Hist. A person engaged in the shipping business. 

navigable (nav-i-ge-bal), adj. 1. Capable of allowing 
vessels or vehicles to pass, and thereby usable for 
travel or commerce <the channel was barely naviga- 
ble because it was so narrow>. [Cases: Navigable 
Waters 1. C.J.S. Navigable Waters § 1.] 


navigable in fact, adj. Naturally usable for travel or 
commerce in the present condition. @ A.stream is 
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navigable in fact if, in its natural and ordinary 
state, it can be used for travel or commerce. For 
admiralty jurisdiction, the water must be capable 
of being used as a route in interstate or interna- 
tional commerce in customary modes of travel. 
[Cases: Navigable Waters @1. C.J.S. Navigable Wa- 
ters § 1.) 


2. Capable of being steered <navigable aircraft>. — 
Also termed boatable. See NAVIGABLE WATER. 


navigable airspace. See AIRSPACE. 


navigable sea. Int'l law. The ocean waters divided into 
three zones of control among nations: (1) the inland 
waters, which are near a nation’s shores and over 
which a nation has complete sovereignty; (2) territo- 
rial waters, which are measured from the seaward 
edge of the inland waters, over which a nation has 
extensive contro] but over which innocent parties 
must be allowed to travel to other nations; and (3) 
the high seas, which are international waters not 
subject to the domain of any single nation. [Cases: 
International Law @7. C.J.S. International Law 
§§ 23~-24.] 


navigable water. 1. At early common law, any body of 
water affected by the ebb and flow of the tide. @ This 
test was first adopted in England because most of 
England's in-fact navigable waters are influenced by 
the tidc, unlike the large inland rivers that are 
capable of supporting commerce in the United 
States. — Also termed boatable water. (Cases: Naviga- 

ble Waters 1. C.J.S. Navigable Waters § 1.) 
“tn addition to its bearing on admiralty jurisdictional inqul- 


ries, the navigable waters issue comes up In cases 
¥ under the 


regi 
Guard; the powers of the Corps of Engineers over water- 
ways, dams, marinas, etc., under the Rivers:& Harbors Act 
and other statutes; the Federal Power Commission's author- 
to { and license electricity-gene 


2. (usu. pl.) A body of water that is used, or typically 
-can be used, as a highway for commerce with ordi- 
nary modes of trade and travel on water. © Under 


the Commerce Clause, Congress has broad jurisdic- - 


tion over all navigable waters of the United States. 
[Cases: Navigable Waters 1. C.J.S. Navigable Wa- 
ters § 1.] 


navigable water of the United States. Navigable 
water that alone — or in combination with other 
waters — forms a continuous highway for com- 
merce with other states or foreign countries. 


navigate, vb. 1. To travel or sail in a vessel on water 
<to navigate from New York to Bermuda>. (Cases: 
Collision €=3, 90. 163. C.J.S. Collision §§ 28, 160, 


162, .165~—174, 177, 180, 184-185.) 2. To steer <to - 


navigate the plane>. 8. To make way through, on, 
or about something <the plaintiff was unable to 
navigate the stairs in the dark>. 

navigation. 1. The act of sailing vessels on water. 2. 
The process and business of directing the course of a 


ne admiitas 


vessel from one place to another. See RULES OF NAVI- 
GATION. 


navigation easement. See EASEMENT. 
navigation servitude. See SERVITUDE (2). 
navis (nay-vis), n. [Latin] A ship; a vessel. 


navy. I. A fleet of ships. 2. The military sea force of a 
country, including its collective ships and its corps of 
officers and enlisted personnel; esp. (usu. cap.), the 
division of the U.S. armed services responsible pri- 
marily for seagoing forces. © The U.S. Constitution 
gives Congress the power to establish a navy and 
make laws governing the naval forces. U.S. Const. 
art. I, § 8, cl. 15-14. (Cases: Armed Services ¢=>4. 
C.J.S. Armed Services §§ 14, 16-17, 19, 37.] 


Navy Department. A division of the Department of 
Defense that oversees the operation and efficiency of 
the Navy, including the Marine Corps component 
(and the U.S. Coast Guard when operating as a 
naval service). @ Established in 1798, the Depart- 
ment is headed by the Secretary of the Navy, who is 
appointed by the President and reports to the Secre- 
tary of Defense. — Also termed Department of the 
Navy. [Cases: Armed Services 4. 'C.j.S. Armed Ser- 
vices §§ 14, 16-17, 19, 37.] 


navy yard. The land on which ships are built for the 
U.S. Navy and the contiguous waters that are neces- 
sary to float the ships. 


NAWL. abbr. NATIONAL ASSOCIATION OF WOMEN LAWYERS. 
nay, n. Parliamentary law. A negative vote. 


nazeranna (naz-o-ran-9). Hist. The amount that a per- 
son paid to the government as an acknowledgment 
for public office or a grant of public lands. 


N.B. abbr. [Latin nota bene] Note well; take notice — 
used in documents to call attention to something 
important. 

NBA. abbr. NATIONAL BAR ASSOCIATION. 

NBFI. abbr. Nonbank financial institution. See MoNEY 
SERVICE BUSINESS. 


Fen ‘ 
“NCA. abbr. NATIONAL CEMETERY ADMINISTRATION. 


NCBL. abbr. NATIONAL CONFERENCE OF BLACK LAWYERS. 


NCCUSL (ne-k[y]oo-sel). abbr. NATIONAL CONFERENCE OF 
COMMISSIONERS ON UNIFORM STATE LAWS. 


n.c.d. abbr, NEMINE CONTRADICENTE. 

NCPC. abbr. NATIONAL CAPITAL PLANNING COMMISSION. 

NCR. abbr. NATIONAL CAPITAL REGION. 

NCUA. abbr. NATIONAL CREDIT UNION ADMINISTRATION. 

N.D. abbr. Northern District, in reference to a U-S. 
judicial district. 

n.d. NEMINE DISSENTIENTE, 

NDMS. abbr. NATIONAL DISASTER MEDICAL. SYSTEM. 


NDP. abbr. Nondepository provider of financial ser- 
vices. See MONEY SERVICE BUSINESS. 


N.E. NORTH EASTERN REPORTER. 
NEA. abbr. NATIONAL ENDOWMENT FOR THE ARTS. 


ne admittas (nee ad-mit-es), n. (Latin “that you admit 
not” Eccles. law. A writ prohibiting a bishop, usu. in 


neap tide 


a quare impedit action, from admitting the other 
party’s ‘clerk to be a parson of a church. @ After a 
party institutes a quare impedit action to enforce a 


right to propose a clerk to the position of parson of 


a vacant church (right of advowson), that party can 
resort to the ne admitias writ if it is believed that the 
bishop will admit another person’s proposed clerk 
before the quare impedit action concludes. See QUARE 
IMPEDIT. 


neap tide. See TIDE. 


near, adv. & adj. 1. Close to; not far away, as a 
measure of distance <the neighbors’ houses are near 
one another>. 2. Almost; close in degree <a near 
miss>. 8. Closely tied by blood <my brother is a 
near relatjve>. 4. Familiar; intimate <a near 
friend>. 


nearly closed-ended claim. See PATENT CLAIM. 
near money. See current asset under ASSET. 


neat, cdj. 1. Clean; pure. 2. Free from extraneous 
matter. . 


neat weight. See net weight under WEIGHT. 


ne baila (na bay-le pah), x. [Law French “he or 
she did not deliver"] In an action for detinue, a 
* . defendant's plea denying the receipt of the property 
in question. 
necation (ni-kay-shon), n. [fr. Latin necare “to kill’) 
Hist. The act of killing. 
necessaries. 1. Things that are iar a a to living 
<an infant's necessaries include , Shelter, an 
clothing>. ©@ Necessaries include whatever food, 
medicine, clothing, shelter, and personal services are 
usu. considered reasonably essential for the preser- 
vation and enjoyment of life, to the extent that a 
person having a duty of protection must furnish 
them. — Also termed necessities; necessities of life. 
(Cases: Husband and Wife @19.} 2. Things that are 
essential to maintaining the lifestyle to which one is 
accustomed <a multimillionaire’s necessaries may 
include a chauffeured limousine and a_ private 
chef>. ® The term includes whatever is reasonably 
needed for subsistence, health, comfort, and edu- 
cation, considering the person's age, station in life, 
and medical condition, but it excludes (1) anything 
purely ornamental, (2) anything solely for pleasure, 
(3) what the person is already supplied with, (4) 
anything that concerns someone's estate or business 
as opp to personal needs, and (5) borrowed 
money. Under the common law, a husband was 
required to pay debts incurred by his wife or chil- 
dren for necessaries. Beginning in the late 1960s, 
most states began to change their statutes separa 
the obligation to proyide necessaries to include bot 
husband and wife. See DOCTRINE OF NECESSARIES; FAMI- 
LY-EXPENSE STATUTE. 
“Things may be of a useful character, but the quality or 
quantity supplied may take them out of the character of 
necessaries. Eleme: textbooks might be a necessary to 
a student of law, but not a rare edition of ‘Littieton’s 
Tenures,’ or eight or ten copies of ‘Stephen's Commentar- 
ies.’ Necessaries vary according to the station In life of 
the Infant or his peculiar circumstances at the time. The 
Se ee mae a 
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ng en nent eee 6 hee 2 ue Nias hy to 
whether or no ft ls a necessary.” Willlam R. Anson, 
of the Law of Contact 172 (Arthur L. Corbin ed., 
3d Am. ed. 1919). 
3. Maritime law. Supplies and services needed for 
the maintenance and operation of a vessel, includ- 
ing repairs, tow fees, and the costs of loading and 
unloading. @ Authorized provision of necessaries 
automatically confers a maritime lien to the provid- 
er under the Federal Maritime Lien Act, 46 USCA 
§§ 31841-31343. 
“The case law Is clear that ‘necessaries’ does not mean 
penny nsable; rather, the term refers to what is 
reaso: needed [in the ship’s business.” Thomas J. 
miralty and Maritime Law 256 (1987). 
necessarily included offense. See lesser included offense 
under OFFENSE (1). 


necessarius (ne-sa-sair-ee-as), adj. [Latin] 1. Necessary; 

essential. 2, Unavoidable; obligatory; compelling. 
necessary and pro jj, Being appropriate and 
well adapted to ing an objective. gi 


Necessary and Proper Clause. The clause of the U.S. . 


Constitution permitting Congress to make laws “nec- 
essary and proper” for the execution of its enumer- 
ated powers. U.S. Const. art. I, § 8, cl. 18. © The 
Supreme Court has broadly interpreted this clause 
to grant Congress the implied power to enact any 
law reasonably designed to achieve an express con- 
stitvtional power. McCulloch v. Maryland, 17 U.S. (4 
Wheat.) 316 (1819). —- Also termed Basket Clause; 
C 7 Clause; Elastic Clause; ray ee) Clause. 
(Cases: United States 22. C.J.S. Untied States 
§§ 30, 33.] 


necessary damages. See general damages under DAM. 


AGES. 


necessary deposit. See Czpcsit (6). 
necessary diligence. See DILIGENCE. 
necessary domicile. See DOMICILE. 
necessary implication. See IMPLICATION. 
necessary improvement. See IMPROVEMENT. 


nec inference. A conclusion that is unavoidable 
if the premise on which it is based is taken to be 
true. aa 

necessary intromission. See INTROMISSION. 

necessary party. See PARTY &). oie 

nec repair, An improvement to property that is 
both needed to prevent deterioration and proper 
under the circumstances. 


necessary way. See easement by necessity under EASE- 
MENT. 


necessitas (na-ses-i-tas), n. [Latin] Roman law. 1. Neces- 
sity. 2. A force or influence that compels an unwill- 
ing person to act. ® The term refers to a lack of free 
will to do a legal act, as opposed to libera voluntas 
(“free will”). : 


necessitas culpabilis (n-ses-i-tas kal-pay-ba-lis). [Latin 
“culpable necessity”) Hist. An unfortunate necessity 
that, while essentially excusing the act done under 
its compulsion, does not necessarily relieve the actor 
from blame. 


= See - ANDY ee ROOT 
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“And as to the necessity which excuses a man who kills 
another se defendendo lord Bacon entitles ft necessitas 
culpabilis .... For the law intends that the quarrel or 
assault arose from some unknown wrong ... and since in 
quarreis both parties may be, and caper! are, in some fault; 
and it scarce can be tried who was ort pant Ata at 5 
the law will not hold the survivor entirely guiltless. But # 
Clear, In the other case, that where | kill a thief that breaks 
into my house, the original default can never be upon my 
side.” 4 Wilflam Blackstone, Commentaries on the of 
England 186-87 (1769). 
necessitate juris (na-ses-i-tay-tee joor-is). [Latin] Hist. 

By necessity of law. @ That phrase appeared in 

reference to acts necessarily arising from the effect of 

a legal rule. 


necessities. 1.. Indispensable things of any kind. 2. 
NECESSARIES (1). 


necessities of life. See NECESSARIES (1). 


necessitous, adj. Living in a state of extreme want; 
hard up. 


necessitous circumstances, The situation of one who 
is very poor; extreme want. 


necessitudo (na-ses-i-t{y]oo-doh), 2. [Latin “need"] 
Hist. 1. An obligation. 2. A close connection or 
relationsnip between persons, such as a family rela- 
tionship. 
necessity. 1. Criminal law. A justification defense for a 
person who acts in an emergency that he or she did 
not create and who commits a harm that is less 
severe than the harm that would have occurred but 
for the person's actions. @ For example, a mountain 
climber lost in a blizzard can assert necessity as a 
defense to theft of food and blankets from another's 
cabin. — Also termed choice of evils; duress of circum- 
stances; lesser-evils defense. See lesser-evils defense under 
DEFENSE (1). [Cases: Criminal Law @ 38. C.J.S. Crimi- 
nal Law §§ 49-53.) 2. Torts. A privilege that may 
relieve a person from liability for trespass or conver- 
sion if that person, having no alternative, harms 
another's property in an effort to protect ‘life or 
health. 
“In some cases even anger intentionally done may not 
invoive the defendant in liability when he is acting under 
necessity to prevent a arg evil. The precise limits of the 
defence are not clear, for It has affinities with certain other 


ground that this presu Ss that the is facie - 
@ wrongdoer: the defence ot contemplates the 
infiiction of harm on an innocent . The defence, Hf it 


exists, enables a defendant to escape flabillty for the inten- 
tional interference with the security of another's persun or 
Oe eae ee of were 
necessary to prevent greater damage to the commonwealth 
or to snot bape eatery be If, or to ge or ee 
roperty. use erm necessity serves to concea 
the ‘ect that the defendant always has a choice between 
two evils. This is what d uishes the defence of necessi- 
from that of im bility." F.F.V. Heuston, Safmond on 
Law of Torts (17th ed. 1977). 


manifest necessity. A sudden and overwhelming 
emergency, beyond the court's and parties’ con- 
trol, that makes conducting a trial or reaching a 
fair result impossible and that therefore authorizes 
the granting of a mistrial. @ The standard of 
manifest necessity must be met to preclude a de- 
fendant from successfully raising a plea of former 
jeo y after a mistrial. (Cases: Double Jeopardy 
S=99. C.J.S. Criminal Law § 230.) : 


ne conjuges mutuo amore se Invicem spolient 


military necessity. See MILITARY NECESSITY. 


moral necessity. A necessity arising from a duty 
incumbent on a person to act in a particular way. 


physical necessity. A necessity involving an actual, 
tangible force that compels a person to act in a 
particular way. . 


private necessity. Torts. A necessity that involves 
only the defendant's personaij interest and thus 
provides only a limited privilege. @ For rig i if 
the defendant harms the plainuffs dock by keep- 
ing a boat moored to the dock during a hurricane, 
the defendant can assert private necessity but must 
compensate the plaintiff forthe dock’s damage. 
(Cases: Negligence @>510(3). CJ.S. Negligence 
§§ 240, 317.) 


public necessity. Torts. A necessity that involves the 

public interest and thus completely excuses the 

defendant’s liability. © For example, .if the defen- 

dant destroys the plaintiffs house to stop the 

spread of a fire that threatens the town, the defen- 
ant can assert public necessity. 


3. RULE OF NECESSITY. 
necessity defense. See JUSTIFICATION (2). 


neck verse. Hist. A verse, usu. consisting of the open- 
ing verse of Psalm 51 (Miserere mei, Deus “Ilave 
mercy on me, O God”), which was used as a literacy 
test for an accused who claimed benefit of clergy. ¢ 
An accused who read the passage satisfactorily would 
not receive the ‘maximum sentence (the person's 
neck would be saved). Although judges could assign 
any passage, they usu. chose Psalm 51, so that for 
many years criminals incmorized this verse and pre- 
tended to read it. Still, the records show that many 
accused persons failed the test. The reading of the 
neck verse was abolished in 1707. See BENEFIT OF 
CLERGY. ; 
“During the fourteenth and fifteenth centurfes the ee ; 
attitudes to benefit of clergy changed completely, and they 
andl dg Bian soos meats OU secape fom tte 
mani death penalty. was 
gaced and reading } Eins the sole fast ot clerioe status. 
a man was cofivicted of a , he would fall on his 
knees and “pray the book’; he would then be tendered a 
from the psatter, known as the neck-verse, and if 


@ could read or recite it satisfactorily-his cl was taken 
to be proved .... , whe lon whether 
the convict read ‘as a clerk’ was for.the ordinary; but he 


és, and coutd be fined 
to accept someone. end of the shteenth 


Claimed benefit of yy 


nec manifestum (nek man-i-fes-tam). [Latin] Civil law. 
Not manifest. @ The phrase usu. referred to a theft 
in which the thief was not caught in the act. 


ne conjuges mutuo amore se invicem spolient (nee ken- 
joo-jeez myoo-choo-oh a-mor-ee see in-vi-sam spoh- 
Tex on. [Latin] Roman & civil law. Lest spouses 
through their mutual love should impoverish one 
another. @ The phrase appeared in reference to the 
rationale for holding that donations between hus- 
band and wife were invalid. A similar phrase, ne 
mutuato amore invicem spoliarentur (“lest they should 
be impoverished by each other through their mutual 
affection”), was also used. 


necropsy 


necropsy (nek-rop-see). See auTorsy (1). 


ne disturba pas (ne di-stor-ba pah), x. [Law French 
“did not disturb”) Eccles. law. A defendant's general 
denial (plea of the general issue) in a quare impedit 
action. See QUARE IMPEDIT. 


ne dominia rerum sint incerta, neve lites sint perpetuae 
(nee da-min-ee-a reer-am sint in-sor-to, nee-vee h- 
teez sint par-pech-oo-ee). [Latin] Hist. Lest the own- 
ership of things should remain uncertain or lawsuits 
never come to an end. @ The phrase appeared in 
reference to the principle on which all actions pre- 
scribed after (usu.) 30 years. See PRESCRIPTION. 


ne dona (na doh-no pah), n. [Law French “did not 
give’’] Hist. A defendant's general denial (plea of the 
general issue) in a formedon action, alleging that the 
plaintiff was given the Bs to land under a gift of 
tail. — Also termed non dedit. See FORMEDON. 

née (nay), adj. [French] (Of a woman) born. @ This 
term is sometimes used after a married woman's 
name to indicate her maiden name <Mrs. Robert 
Jones, née Thatcher>. The masculine form (not 
common in English) is né. — Also spelled nee. 


need, n. 1. The lack of something important; a re- 
_ quirement. 2. Indigence. — need, vb. 


- meedy, adj. 1. Needful; necessary. 2. Indigent; very’ 


poor. @ Needy implies a more permanent and less 
urgent condition than necessitous. See NECESSITOUS. 


ne exeat (nee ek-see-st [or ek-see-at]). [Latin “that he 
not depart”). 1. A writ restraining a person from 
leaving the republic; specif., an equitable writ order- 
ing the person to whom it is addressed not to leave 
the jurisdiction of the court or the state. © Ne exeat 
writs are usu. issued to ensure the satisfaction of a 
claim against the defendant. The full phrase is ne 
exeat republica (nee ek-see-at [or ek-see-at] ri-pab-li- 
keh) [Latin “let him not go out of the republic”). 2. 
Family law. An equitable writ restraining a person 
from leaving, or removing a child or property from, 
the jurisdiction. @ A ne exeat is often issued to prohib- 
it a person from removing a child or property from 
the jurisdiction —- and sometimes from leaving the 
jurisdiction. — Also termed writ of ne exeat; ne exeat 
republica; ne exeat regno. [Cases: Ne Exeat 1. C.J.S. 
e Exeat §8§ 2-4, 6, 9-10.] 

“The distict courts -of the United States ... shall have such 


jurisdiction to make and {ssue In civil actions, writs and 
orders of injunction, and of ne exeat repubiica, orders 
receivers, and su 


, an oh ote cae oe procesaet 
-. as mal necessary cr appropriate for entorce- 
Hera intemal ‘revenue laws.” IRC (26 USCA) 


“Such a writ [ne exea 
mencement of the sult for equitable pegs during the pen- 


writ re 
of the defendant and issued only upon satisfactory 
atone ee ne penne or Intended he Baie ged lapel hl 
9 court's lon 8 vei 
ence to such command as might be or had been upon 
him. The writ has been frequently termed an eq 


illlam Q. de Funlak, Handbook of Modem 


thi 
Equity 21 (2d ed. 1956). 
ne exeat regno. See NE EXEAT. 
ne exeat republica. See NE EXEAT. 
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nefas (nee-fas), n. [Latin ne “not” + fas “right”) 1. 

man law. Something that the gods forbid. 2. Roman 

law. Something against the law or custom. 3. Hist. 
Something that is wicked. Cf. Fas. 

‘astus (ni-fas-tes), n. (Latin ne “not” + fastus “lawful 
or public business”] Roman law. A day when it is 
unlawful to open the courts, administer justice, or 
hold public assemblies. @ The priests in charge of 
supervising the laws and religious observances estab- 
lished an official calendar, on which certain days, 
marked “nefasti,” were to be devoted to religious or 

ublic ceremonies. — Also termed dies nefasti. Cf. dies 

‘asti under DIEs. 

negate, vb. 1. To deny. 2. To nullify; to render ineffec- 
tive. 

negative, adj. 1. Of or relating to something bad; not 
Positive <a negative attitude>. 2. Of or relating to 
refusal of consent; not affirmative <a negative an- 
swer>, 

negative, n. 1. A word or phrase of denial or refusal 
<“no” and “not” are negatives>. 2. A word express- 
ing the opposite of the positive <two negatives and 
one positive>. 3. The original plate of a photo- 
graph, on which light and shadows are the opposite 
of the positive images later created and printed 
<not only the pictures, but also the negatives, were 
required to be returned>. 4. Archaic. The power of 
veto <the king's negative has eroded>. 

negative, vb. To negate; to deny, nullify, or render 
ineffective <the jury negatived fraud>. 


negative act. See ACT. 

negative amortization. See AMORTIZATION. 

negative averment. See AVERMENT. 

negative cash flow. See cash FLOW. 

negative causation. See CAUSATION. 

Negative Commerce Clause. See COMMERCE CLAUSE. 
negative condition. See CONDITION (2). 


megative contingent fee. See reverse contingent fee un- 
ler CONTINGENT FEE. 


negative covenant. Seé COVENANT (1). 
negative defense. See DEFENSE (1). 
negative disinheritance. See DIsINHERITANCE. 
negative duty. See DUTY (1). ; 

negative easement. See EASEMENT. 

negative evidence. See EVIDENCE. 

negative externality. See EXTERNALITY. 


negative limitation. Patents. In a patent application, a 

aim that describes what the element is not or does 

not do, rather than what it is or does. [Cases: Patents 
@101(3).] 


negative misprision. See MISPRISION. 
negative plea. See PLEA (3). 


negative-pledge clause. 1. A provision requiring a 
borrower, who borrows funds without giving securi- 
ty, to refrain from giving future lenders any security 
without the consent of the first lender. 2. A provi- 
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sion, usu. in a bond indenture, stating that the 
issuing entity will not Fle e its assets if it will result 
in less security to the bondholders under the inden- 
ture agreement. 

negative pregnant. A denial implying its affirmative 
opposite by seeming to deny only a qualification of 
the allegation and not the allegation itself. @ An 
example is the statement, “I didn’t steal the mone 
last Tuesday,” the implication being that the theft 
might have happened on another day. — Also 
termed negative pregnant with an yea Cf. AFFIR- 
MATIVE PREGNANT. [Cases: Pleading ©°126. C.].S. 
Pleading § 191.) 


negative prescription. See PRESCRIPTION (4). 
negative proof. See proor. 

negative reprisal. See REPRISAL. 

negative right. See RIGHT. 

negative servitude. See SERVITUDE (2). 
negative statute. See STATUTE. 


negative testimony. See negative evidence under evi- 
DENCE. 


negative veto. See qualified veto under VETO. 


neglect, 7. 1. ‘The omission of proper attention to a 
person or thing, whether inadverteat, ncgligent, or 
willful, the act or condition of disregarding. 2. The 
failure to give proper attention, supervision, or ne- 
cessities, esp. to a child, to such an extent that harm 
results or 1s likely to result. Cf asuse. — neglect, 
vb. — neglectful, adj. 

“‘Neglect’ Is not the same thing as ‘negligence.’ In the 
present connection the word negiect nalts as a purely 
objective fact, that a person has not done that which it was 
his duty to do; it does not Indicate the reason for this failure. 
‘Negligence,’ on the other hand, Is a subjective state-of 
mind, and tt indicates a particular reason why the man has 
falled to do his duty, namely he has not kept the 
performance of the ay in his mind as he ought to have 
done. A man can ‘neglect’ his duty either intentionally or 
negligently. JW. Tumer, "s Outlines of Criminal 
Law 708 n.1 (16th ed. 1852). 
child neglect. The failure of a person responsible 
for a minor to care for the minor's emotional or 
physical needs. @ Child neglect is a form of child 
abuse. Local child-welfare departments investigate 
reports of child neglect. In a severe case, criminal 
cha may be filed against a person suspected of 
child neglect. [Cases: Infants 156.] 


culpable neglect. Censurable or blameworthy ne- 
rege neglect that is less than gross carelessness 
ut more than the failure to use ordinary care. 


developmental neglect. Failure to provide necessary 
emotional nurturing and physical or cognitive 
stimulation, as a result of which a child could 
suffer from serious developmental delays. 


educational neglect. Failure to ensure that a child 
attends school in accordance with state law. 


excusable neglect. A failure — which the law will 
excuse — to take some proper step at the proper 
time (esp. in neglecting to answer a lawsuit) not 
because of the party's own carelessness, inatten- 
tion, or willful disregard of the court's process, but 
because of some unexpected or unavoidable hin- 


negligence 


drance or accident or because of reliance on the 
care and vigilance of the party's counsel or on a 
promise made by the adverse party. (Cases: Feder- 
al Civil Procedure € 2656; Judgment ©=362. 
CJ.S. Judgments § 320.] 

inexcusable neglect. Unjustifiable neglect; neglect 
that implies more than unintentional inadvertence. 
® A finding of inexcusable neglect in, for example, 
failing to file an answer to a complaint will prevent 
the setting aside of a default judgment. [Cases: 
Federal Civil Procedure ©2656; Judgment 
@>362. C.J.S. Judgments § 320.) 


medical neglect. Failure to provide medical, dental, 
or psychiatric care that is necéssary to prevent or 
to treat serious physical or emotional injury or 
illness. @ In determining whether a parent's refus- 
al to consent to medical treatment is neglectful, 
courts use any of three approaches: (1) an ad hoc 
test, (2) a best-interests-of-the-child test, or (3) a 
balancing test that weighs the interests of the 
parents, the child, and the state. Cf. FAITH-HEALING 
EXEMPTION. 

fee neglect. Failure to provide necessaries, the 
ack of which has caused or could cause serious 
injury or illness. 


willful neglect. Intentional or reckless failure to 
carry out a legal duty, esp.-in caring for a child. 


neglected child. See cniLp. 
neglect hearing. See HEARING. 
neglegentia (neg-li-jen-shee-a), n. [Latin] Roman law. 


Carelessness; inattentive omission. ® Neglegentia can 
be of varying degrees, which may or may not result 
in actionable liability. — Also spelled neghgentia. See 
cura. Cf. DILIGENTIA. 
“tn the sources digentia ts tantamount to culpa, and 
petaen 


stmt raduated na, lata ntia). in 
pil is no more ra be found Gone than in the field of 


pos — declares .. : ier _Regwnence (magna 
» magna cu jus’; says: 

‘gross megigence (ofesolut negligenta) is near to doks 
pe ).’ tn the saying ‘lata culpa Is exorbitant Bs 

to understand (intelligere) it 


u oes is identified with ignorance. 
Pra tai sal Encyclopedic Dictionary: of Roman Law §93 


lata neglegentia (lay-te neg-li-jen-shee-a). Extreme 
negligence resulting from an* unawareness of 
something that the actor should have known. 

a neglegentia (mag-na neg-li-jen-shee-o). See 
gross negligence under NEGLIGENCE. : 


negligence, n. 1. The failure to exercise the standard 


of care that a reasonably prudent person would have 
exercised in a similar situation; any conduct that falls 
below the legal standard established to protect oth- 
ers against unreasonable risk of harm, except for 
conduct that is intentionally, wantonly, or willfully 
disregardful of others’ rights. @ The term denotes 
culpable carelessness. The Roman-law equivalents 
are culpa and neglegentia, as contrasted with dolus 
(wrongful intention). — Also termed actionable negli- 
ence; ordinary negligence; simple negligence. [Cases: 
egligence $201, 233, 250. C.J.S. Negligence §§ 14, 
$4, 59, 118-121, 125-127, 130-131, 133.) 2. A tort 
unded in this failure, usu. expressed in terms of 
the following elements: duty, breach of duty, causa- 


negligence 


tion, and damages. (Cases: Negligence 202. C.J.S. 

Negligence §§ 21-31, 64, 649.] - 

ceo! nce in law ran rl darogard of the satay of 
accidental 


grins tad oe oe ot 
omer." Patrick Deviin, The Enforcement 


“During the first half of the nineteenth paghatf n or 
bogan fo Bg seccarlon ? a8 ph toes! sorume a aon 


ag fe ina Revotution; and & en 
eo By re rapid increase In the af: ants 
ania machinery, and in particular by the 
er yy railways. {t was wes oe the 
disintegration of the old forms of action, and the d 
the distinction between direct and Indirect injuries, 
trespass wheth- 


Ina degree 


today." W. Page Keaton et al., Prosser and Keeton on the 
Law of Torts § 28, at 161 (5th ed. 1984). ; 

ahagnoenee i 8 matter Of — — that ls to 
able danger of In most Instances, 
heedlessness or Me arene, 


hoadlaarens or nara, by follow from his act. But 


ft oo ewe nt conside 
tho po regis Poe han enertined ra 


Ich should be nized as involving unrea- 
sonable danger to others.” id. § 31, at 169. 
active negligence. Negligence resulting from an 
affirmative or positive act, such as driving through 
a barrier. Cf. passive negligence. 


advertent negligence. Negligence in which the actor 
is aware of the unreasonable risk that he or she is 
creating; RECKLESSNESS. — Also termed willful negli- 
gence; supine negligence. 


casual negligence. A plaintiffs failure to (1) pay 
reasonable attention to his or her surroundings, so 

as to discover the danger created by the defen- 
dant's negligence, (2) exercise reasonable compe- 
tence, care, diligence, and skill to avoid the danger 
once it is perceived, or (3) prepare as a reasonable 
person would to avoid future dangers. 


collateral negligence. An independent contractor's 
negligence, for.which the employer is generally 
not liable. See COLLATERAL-NEGLIGENCE DOCTRINE. 


e negligence. A plaintiffs own negli- 
genes that proportionally reduces the damages 
recoverable from a defendant. — Also termed 
comparative fault. See COMPARATIVE-NEGLIGENCE DOC- 
Trine. [Cases: Negligence €549. C.J.S. Negligence 
§§ 262-264.] 


concurrent negligence. The negligence of two or 
more parties acting independently but causing the 
same damage. Cf. joint negligence. 


contributory negligence. 1. A plaintiffs own negli- 
gence that played a‘ part in causing the plainuff's 

angury and that is sgnicant enough (in a few 
jurisdictions) to bar the plaintiff from recovering 
damages. @ In most jurisdictions, this defense. has 
been superseded by comparative negligence. See 
CONTRIBUTORY-NEGLIGENCE DOCTRINE. [Cases: Negli- 
gence © 547. C.J.S. Negligence §§ 293, 297.] 2. 
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Rare. The negligence of a third party — neither 
the plaintiff nor the defendant — whose act or 
omission played a part in causing the plaintiff's 


cae [Cases: Negligence @-540. C.J.S. Negligence 


of a i ck 
tort the pe Negioonce SF peurcene of tte Osendane: Thomas Holland, 
Jurisprudence 154 (13th ed. 1924). 


icskat ence. Gross negligence so extreme 
that it is punishable as a crime. @ For example, 
involuntary manslaughter or other negligent 
homicide can be on criminal negligence, as 
when an pene) a ee driver kills 
someone, — term pable ig Sie SS 

negligence. (Cases: Criminal Law €23; Negli tise 
e] 00-1802. a Criminal Law § 38; Negligence 
8§ 913-914, 916. 


cea at Mes eabety uantcty ecuree cuore mam hen 
that ini ay ulres more fault than 


ne baetigld made tt ue wl da ort od If 
va 80 m E in 
addition to tort -_ im cane. 
none ee or both. metimes worded In 


Go gross ence’ ay ‘cul ligence’ or 
edn hed ‘culpable millon of these 
cours thus hava had to do ther best wih 


tte guidance tsiature, with biti Babar ge 
@ A LaFave & Aust . Scott dr., Criminal § 37, 

: 7 (2d ed. 1 
culpable » 1. Negligent conduct that, 


while not’ ena, involves a d of the 
consequences likely to result from one’s actions. 2. 
See criminal negligence. 


“ ‘Cutpable pepkoenrs. while variously defined, has been 
held definition; tt méans something more 


C8... 

word ‘ le’ Is sometimes used In the sense of ‘blama- 
ble,’ and t has been as hpecer satel 
a breach of a duty or the commission of but 


been 
‘blameworthy’ conduct .... tt does not Involve the element 
of Intent .... On the other hand, ft has been said to be 
intentional conduct Wien We able! teey te Wena ieee 
harmful but bdo bua Hit and reaso reasonably 
would recognize as as Invotving of injury to 


others.” 65 C..8. Nogiigonce § 113 f1966). 
gross negligence. 1. A lack of slight diligence or 
care. (Cases: Negligence 9273. CJS. Negligence 
§§ 91-97.] 2eA conscious, volun act or omis- 


gence oor cj. Damages §§ 202-207; = 
gence §§ 91~-97.] 3. See criminal negligence. 


“Negligence ts gross If the precautions to be taken against 
hana are cpio, euch as persons who are but poorly 


rebeatale TaN ical and mental capacttios can ey, 
take." ence, Mens Rea and Criminal 
Repay. in R 136, 149 


“Gross Negligence. As it originally Seeeered. this was ve 
prem es negligence, o or the want of even slight or scant care. 
bed as a fallure to exercise even that care 
which a careless person would use. Several courts, howev- 
er, dissatisfied a term so nebulous ... have construed 
gross negligence as requiring willful, wanton, or reckless 
Secondict. or such utter lack of al care as will be evi- 
dence thereof . But ft ts still true that most courts 
consider that ‘gross focteaice fails short of a reckless 
disregard of the consequences, and differs from ordinary 


Le ea mm as 


AL ALLL AOL MB 


’ negligence only in degree, and not in kind.” W. Page 
Keeton et al., Prosser and Keeton on the Law of Torts § 34, 
at 211-12 (6th ed. 1984), : 

hazardous negligence. 1. Careless or reckless con- 

duct that exposes someone to extreme danger of 

injury or to imminent peril. 2. See gross negligence. 


imputed negligence. Negligence of one person 
charged to another; negligence resulting from a 

arty's special relationship with another party who 
is originally negligent — so that, for example, a 
parent might be held responsible for some acts of 
a child. [Cases: Negligence €=483, 575; Parent and 
Child 13.5(2). C.J.S. Negligence §§ 152-153, 
268-280; Parent and Child-§ 191.] : 


tnadvertent. negligence. Negligence in which the 
actor is not aware of the unreasonable risk that he 
or she is creating, but should have foreseen and 
avoided it. — Also termed simple negligence. 


joint negligence. The negligence of two or more 
persons acting together to cause an accident. Cf. 
concurrent negligence. 


legal negligence. See negligence per se. 
nerligence in law. Failure to observe a duty im- 
posed by law. See negligence per se. 


negligence per se. Negligence established as a mat- 
ter of law, so that breach of the duty is not a jury 
question. @ Negligence per se usu. arises from a 
statutory violation. — Also termed legal negligence. 


(Cases: Negligence € 259. CJ.S. Negligence 
§§ 134-147.] 
ordinary negligence. Lack of ordinary diligence; 


the failure to use ordinary care. @ The term is 
most commionly used to differentiate between neg- 
ligence and gross negligence. (Cases: Negligence 
232.) 

passive negligence. Negligence resulting from a 
aa had failure or omission in acting, such as 
ailing to remove hazardous conditions from pub- 
lic property. Cf. active negligence. 

professional negligence. See MALPRACTICE. 

reckiess negligence. See gross negligence. 

simple negligence. See inadvertent negligence. 

slight negligence. The failure to exercise the great 
care of an extraordinarily prudent person, result- 
ing in liability in special circumstances (esp. those 
involving bailments or carriers) in- which lack of 
ordinary care would not result in liability; lack of 
great diligence. 


subsequent negligence. The negligence of the de- 
fendant when, after the defendant's initial negli- 
gence and the plaintiff's contributory negligence, 
the defendant discovers — or should have dice 
ered — that the plaintiff was in a position of 
danger and fails to exercise due care in preventing 
the plaintiff's injuries. — Also termed supervening 
negligence. See LAST-CLEAR-CHANCE DOCTRINE. (Cases: 
Neg iT 530. CJ.S. Negligence §§ 281-290, 


supine negligence. See advertent negligence. 


tax negligence. Negligence arising out of the disre- 
gard of tax-payment laws, for which the Internal 


negligent hiring 


Revenue Service may impose a penalty — 5% of 
the amount underpaid. [RC (26 USCA) § 665 1{a). 
(Cases: Internal Revenue ©5219. C.J.S. Internal 
Revenue § 824.] 


wanton negligence. See gross negligence. 
willful and wanton negligence. See gross negligence. 
willful negligence. See advertent negligence. 


negligence rule. Commercial law. The principle that if a 
party's negligence contributes to an unauthorized 
signing or a material alteration in a negotiable in- 
strument, that party is sigh ae from raising this 
issue against later parties who’transfer or pay the 
instrument in good faith. @ Exariples of negligence 
include leaving blanks or spaces on the amount line 
of the instrument, erroneously ‘mailing the instru- 
ment to a person with the same name as the payee, 
and failing to follow internal procedures designed to 
prevent forgeries. [Cases: Banks and Banking 
€ 148(3); Bills and Notes ©9279, 365(2). C.J.S. 
Banks and Banking §§ 434-435; Bills and Notes; Letters 
of Credit §§ 29-30, 33, 150-151.] 


negligent, adj. Characterized by a person's failure to 
exercise the degree of care that someone of ordinary 
prudence would have exercised in the same circum- 
stance <the negligent driver went through the stop 
sign> <negligent construction caused the bridge to 
collapse>. [Cases: Automobiles ¢=146; Negligence 
200, 232. C.J.S. Motor Vehicles §§ 18, 41, 500-503, 
506-510, 545-546, 550-552, 554-555, 1299; Negli- 
gence §§ 5-13, 15-20, 33, 64.] — negligently, adv. 
[A] careful consideration is needed of the differences 
between the meaning of expressions like ‘Inacvertently’ and 
‘while his mind was a blank’ on the one hafd, and ‘negfi- 
gently’ on the other. in ordinary English, and also in law- 
yers’ English, when harm has resulted from someone's 
negtigence, if we say of that person that he has acted 
negligently we are not thereby merely describing the frame 
of mind in which he acied.‘He negligently broke a saucer’ is 
not the same kind of expression as ‘he inadvertently broke" 

a saucer’. The point of the adverb ‘inadvertently’ is mere 

to inform us of the agent's psychological state, whereas 
we say ‘He broke it negligently’ we ara not merely adding nd 

us 
failed 

to comply with a standard of conduct with which an 
ried Air gucengerni man could and would have aly i 
a requiring. him to take precautions against 2 
The word ‘negligently’, both In legal:and In non-legal con- 
an essenti : omission to do 
psycholog- 


negligent act. See act. 


negligent entrustment. The aet of leaving a dangerous 
article (such as a gun or car) with a person who the 
lender knows, or should know, is likely to use it in 
an unreasonably risky manner. [Cases: Automobiles 
€192(11); Negligence 9351-355; Weapons 
€18(1). C.J.S. Motor Vehicles §§ 838-840; Negligence 
§§ 157-160, 170; Weapons §§ 52-53.) 


negligent escape. See EscarE (8). 


negligent hiring. Torts. An employer's lack of care in 
selecting an employee who the employer knew or 
should have known was unfit for the position, there- 
by ving an unreasonable risk that another person 
would be harmed. 


negligent homicide 


negligent homicide. See HomiciDE. 


negligentia (neg-li-jen-shee-a), n. (Latin) Roman law. 
NEGLEGENTIA. 


a t infliction of emotional distress. The tort of 
causing another severe emotional distress through 
one’s negligent conduct. @ Most courts will allow a 
plaintiff to recover damages for emotional distress if 
the defendant's conduct results in physical contact 
with the plaintiff or, when no contact occurs,. if the 
plaintiff is in the zone of danger. See EMOTIONAL DIS- 
TRESS; ZONE-OF-DANGER RULE. Cf. INTENTIONAL INFLIC- 
TION OF EMOTIONAL pDisTREssS. — Abbr. NIED. (Cases: 
Damages 49.10. C.J.S. Damages § 95; Torts §§ 67, 
76-79, 82-83.] 

n igent manslaughter. See involuntary manslaughter 
under MANSLAUGHTER. 


negligent misrepresentation. See MISREPRESENTATION. 
negligent offense. See OFFENSE (1). 

negligent tort. See TorT. 

négoce (ni-gohs), n. [French] Trade; business. 


negotiability. The capability of commercial er to 
ae its thle ceanuferted by indorsement ahd’ deliv. 
ery, or by delivery alone, so that the transferee ha: a 
rightful claim on it. @ at cage (which pertains 
to commercial paper) differs from assignability 
(which pertains to contracts in general) because an 
assignee traditionally takes title subject to all equities, 
and an assignment Is not complete without notice to 
the debtor, whereas an indorsee takes free of all 
equities and without any notice to the debtor. [Cases: 
Bills and Notes €°144-175. C.J.S. Bills and Notes; 
Letters of Credit §§ 3-4, 127-138, 143, 148, 155, 159.) 
negotiable, adj. 1. (Of a written instrument) capable of 
being t erred by delivery or indorsement when 
the transferee takes the instrument for value, in 
faith, and without notice of conflicting title 
claims or defenses. (Cases: Bills and Notes 144. 
C.J.S. Bills and Notes; Letters of Credit §§ 127, 
129-130, 143.] 2. (Of a deal, agreement, etc.) capa- 
ble of being accomplished. 3. (Of a price or deal) 
subject to further bargaining and possible change. 
Cf. NONNEGOTIABLE; ASSIGNABLE. 
“The term ‘ ,’ In its enlarged significa is used 
1 doar any win which may bot 
vest in the indorsee the legal titte, ptf 
a suit theréo! 


exchange, not 
dorsement, or da’ 


ord! 
most commonty called, 
wr 


nts of . 1, 
treatise on the Law of Nego' instruments § 2, at 3 


(Thomas H. Calvart ed., 7th ed. 1933). 
negotiable bill of lading. See BILL OF LADING. 
negotiable bond. See BOND (2). 


negotiable certificate of deposit. See CERTIFICATE OF DE- 
POSIT. ; 


negotiable document of title. See DOCUMENT OF TITLE. 
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negotiable instrument. A written instrument that (1) is 
signed by the maker or drawer, (2) includes an 
unconditional promise or order to pay a specified 
sum of money, (8) is payable on demand or at a 
definite time, and (4) is payable to order or to 
bearer. UCC § 3-104(a). — Also termed negotiable 
paper, negotiable nole. @ Among the various types of 
negotiable instruments are bills of exchange, promis- 
sory notes, bank checks, certificates of deposit, and 
other negotiable securities. (Cases: Bills and Notes 
@>5, 144-175. C.J.S. Bills and Notes; Letters of Credit 
§§ 3-4, 9, 127-138, 143, 148, 155, 159.) 

“What are ong Fh 


Thomas E. Holland, This Elameres of lupsnradence 1S 16 
, The 
(13th ed. 1924). . 


lo instruments and 
."" 2 James J. White & Robert S. ‘ 
mercial Code § 16-1, at 70 (4th ed. 1995). 


negotiable note. See NEOTIABLE INSTRUMENT. 


negotiable order of withdrawal. A negotiable instru- 
ment (such as a check) payable on demand and 
issued against funds deposited with a financial insti- 
tution. — Abbr. NOW. 


negotiable-order- of-withdrawal account. See NOW ac- 
count under ACCOUNT. 


negotiable paper. See NEGOTIABLE INSTRUMENT. 


tiable words. The terms and phrases that make a 
ocument a negotiable instrument. — Also termed 
words of negotiability. See NEGOTIABLE INSTRUMENT. 
(Cases: Bills and Notes €7147. C.J.S. Bills and Notes; 
Letters of Credit § 128.) 


negotiate, vb. 1. To communicate with another party 
for the purpose of reaching an understanding <they 
negotiated with their counterparts for weeks on 
end>. 2. To bring about by discussion or bargaining 
<she negotiated a software license agreement>. 3. 
To transfer (an instrument) by delivery or indorse- 
ment, whereby the transferee takes the instrument 
for value, in good faith, and without notice of con- 
flicting title claims or defenses <Jones negotiated the 
check at the ar ase bank>. [Cases: Bills and 
Notes 176, 208. C.J.S. Bills and Notes; Letters of 
Credit 8§ 139, 143, 146, 148.] 


negotiated ent. A settlement that disputing 
parties reach between themselves, usu. with the help 
of their attorneys, but without benefit of formal 
mediation. — Also termed negotiated settlement. 

negotiated market. See MARKET. 

negotiated offering. See OFFERING. 

negotiated plea. See PLEA (1. 

negotiating bank. See Bank. 

negotiation, n. 1. A consensual bargaining process in 
which the parties attempt to reach agreement on a 


disputed or potentially disputed matter. @ Negotia- 
tion usu. involves complete autonomy for the parties 


n 


involved, without the intervention of third parties. 
[Cases: Contracts 25. C.].S. Contracts § 60.] 


“Negotiation, we may say, ought stri to be viewed 

simply as a means to an end; It [s the road the partles must 

travel to arrive at their goal of mutually satisfactory settle- 

ment. But like other means, negotiation ts converted 

into an end In itself; it readily hecomes a game played for 

its own sake and a game eet Bde ta organ 
It that will sacrifi 


those taken up with ce thelr own 
ultimate Interests in order to win it." Lon L. Fuller, Anatomy 
of the Law 128 (1968). 


2. (usu. pl.) Dealings conducted between two or 
more parties for the purpose of reaching an under- 
standing. 3. The transfer of an instrument by deliv- 
ery or indorsement whereby the transferee takes it 
for value, ‘in good faith, and without notice of 
conflicting -title claims or defenses. See HOLDER IN 
DUE CouRSE. [Cases: Bills and Notes ©7176, 208. 
C.J.S. Bills and Notes; Letters of Credit §§ 139, 143, 
146, 148.] — negotiate, vb. — negotiable, adj. — 
negotiability, n. 
due negotiation. The transfer of a negotiable docu- 
ment of tide so that the transferee takes it free of 
certain claims enforceable against the transferor. @ 
This is the guod-faith-purchase exception to the 
doctrine of derivative title. UCC §§ 7-501(4); 
7-502(1). (Cases: Warehousemen 15. C,J.S. 
Warehousemen and Safe Depositaries § 36.) 


negotiation letter of credit. See LETTER OF CREDIT. 


negotiorum gestio (ni-goh-shee-or-am jes-chee-oh), n. 
{Latin “management of another's affairs”] Roman & 
civil law. A quasi-contractual situation in which an 
actor (negotiorum gestor) manages or interferes in the 
business transaction of another person (dominus nego- 
ii) in that person's absence, without authority but 
out of concern or friendship. La. Civ. Code art. 
2292. @ By such conduct, the actor is bound to 
conduct the matter to a conclusion and to deliver 
the transaction’s proceeds to the person, who like- 
wise must reimburse the actor for any expenses 
incurred. La. Civ. Code art. 2297. A negotiorum gestin 
does not exist if the gestor acted self-interestedly or if 
the owner expressly forbade the gestor from acting 
on the owner's behalf. See acto negotiorum gestorum 
under acrio. (Cases: Implied and Constructive Cun- 
iracts 2:1; Principal and Agent @149(2). C.J.S. 
Agency §§ 362, 372-374.) 


“The gt *gestio, according oe cues. is a 
species of spontaneous agency, or an Interference by one 
in the affal of another, tr his cbsence, from be ce 


or friendship, and without authority. The oy hob gestor 
ere of property by means of the interference, 
he Is bound not only to good faith, but to 
ordinary care and diligence; and In some cases he Is held 
responsible for the slightest neglect.” 2 James Kent, Com- 
mentaries on American Law *616 n.(c) (George Comstock 
ed., 11th ed. 1866). 

negotiorum gestor (ni-goh-shee-or-am jes-tor), n. [Latin 
“a manager of another's affairs”] Roman & civil law. 
A person who acts without authority to protect an- 
other person's interests, in the reasonable belief that 
the owner would approve the action if made aware 
of the circumstances. La. Civ. Code art. 2292. ® The 
actor has a claim to be compensated by the owner 
for ‘the trouble taken, and the owner has a claim for 
any loss that results from the negotiorum gestor's 
fault. — Sometimes shortened to gestor. Pl. negotior- 

ums gestores. See NEGOTIORUM GESTIO. 


ne infjuste vexes 


negotium (ni-goh-shee-am), n. [Latin] Roman law. 1. A 
matter; an affair, as in negotium absentis, a matter 
concerning an absent person. 2. A transaction; an 
agreement. 3. A trade; a business. 4. A civil or 
criminal trial. Pl. negotia. 


NEH. abbr. NAVIONAL ENDOWMENT FOR THE HUMANITIES. 
n.e.i. abbr. NON EST INVENTUS. 


neife (neef), n. [Law French] Hist. A person born into 

bondage or serfdom; specif., a female serf. — Also 
spelled naif; neif; niefe. ; 

“For the children of villeins were also In the same state of 
bondage with thelr parents; whence they were called in 
Latin, nati, which gave rise to the female appellation of a 
villein, who was called a neife.” 2 Willam Blackstone, 

. Commentaries on the Laws of England 83-04 (1766). 

neighbor, n. 1. A person who lives near another 
<Jensen's neighbor spotted the fire>. 2. A person 
or thing situated near something <Canada is the 
United States’ neighbor to the north>. 3. A parses 
in relation to humankind <love thy neighbor>. 


neighborhood. 1. The immediate vicinity; the area 
near or next to a specified place. 2. People living in 
a particular vicinity, usu. forming a community with- 
in a larger group and having similar economic sta- 
tuses and social interests. 3. The condition of being 
close together. 


neighborhood effect. See EXTERNALITY. 


neighboring right. (usu. oa Copyright. An intellectual- 
property right of a performer or of an entrepreneur 
such as a publisher, broadcaster, or producer, as 
distinguished from a moral right belonging to an 
author or artist as the work's creator. @ In civil-law 
systems, neighboring rights and moral rights are 
typically protected by different laws, while in com- 
mon-law systems both are typically protected by the 
same copyright laws. — Also termed related right; 
entrepreneurial right, (in French) droit voisins; (in Ger- 
man) Leistungsschutzrecht; (in Mtalian) diritto connessi.- 
Cf. MoRAL RIGHT. (Cases: Copyrights and Intellectual 
Property $41(3).] 
“Civil faw countries have generally, but not consistently, 
ection of colfaborative ‘technological produc- 


consigned'prct 

tions mes of naighboring - Common law coun- 

tries, utilitarian emphasis‘on the products rather 

than the processes of @ work, have generally, but not 

consistently, Included these productions In the subject mat- 
of copyri a such traditional objects 


ter as novels 
and musical works.” Goldstein,” ight: 
Principles, Law, and Practice 1&7 (2001). 

neighbor esata i The doctrine that ohe must take 
reasonable care to avoid acts or omissions that one 
can reasonably foreseé will be likely to injure one's 
seal songs @ According to this principle, neighbor 
includes all persons who are so closely and directly 
affected by the act that the actor should reasonably 
think of them when engaging in the act or omission 
in question. 

ne injuste vexes (nee in-jos-tee vek-seez), n. [Law Latin 
“do not trouble unjustly") Hist. A writ prohibiting a 


_ lord from demanding more services from a tenant 


than the tenure allowed. 


“The writ of ne injuste vexes ... which proh 


neither party 


hath obtained selsin of more or greater services, by the 
inadvertent penne or periomnence of them vc Bi tenant 


and establish 
raking thr berg to thelr proper 3 
Willlam ine, Commentaries on the Laws of England 


neither party. A docket entry reflecting the parties’ 


agreement not to continue to appear to prosecute - 


and defend a lawsuit. @ This entry is equivalent to a 
dismissal. 

ne luminibus ronan (nee loo-min-i-bes e-fish-ee-ay- 
ter). [Latin “that lights be not impeded”} Roman law. 
An urban praedial servitude restraining a home- 
owner from constructing anything that blocks light 
to an adjoining house. 


nemine contradicente (nem-i-nee kahn-tro-di-sen-tee). 
(fr. Latin nemo “nobody” + contradicere “‘contradict’’] 
Without upposition or dissent. @ This phrase ex- 
resses the lack ‘6f opposition by members of a court, 
legislative body, or other group to a resolution or 
vote <the motion nemine contradicente>. It is 
used in the English House of Commons. — Abbr. 
nem. con.; n.cd. — Also termed nemine dissentiente. 
nemine dissentiente (nem-i-nee di-sen-shee-en-tee). [fr. 
Latin nemo “nobody” + dissentio dissents") See Ne- 
MINE CONTRADICENTE. @ This phrase is used in the 
House of Lords. — Abbr. nem dis.; n.d. 


* nemo (nee-mch), n. [Latin] No one; no man. @ This 
term is the first word of many Latin maxims, such as 
nemo est supra leges (‘no one is above the law”). 


ne mutuato amore invicem spoliarentur (nee myoo- 
choo-ay-toh @-mor-ee in-vi-sam spoh-lee-a-ren-tor). 
[Latin] See NE CONJUGES MUTUO AMORE SE INVICEM SPO- 
LIENT. 


neonatal (nee-ch-nayt-al), adj. Of or relating to the 
first four weeks of life. Cf. perinaTAL. — neonate 
(nee-oh-nayt or nee-a-nayt), n. 


neonaticide. See INFANTICIDE (1). 


neonatology (nee-oh-nay-tol-s-jee or nee-a-ne-tol-o- 
jee), . The branch of medicine dealing with the 
development of newborn children, as well as various 
disorders of early infancy. — neonatological (nee- 
oh-nay-te-loj-i-kel-or nee-e-), adj. — neonatologist 
(nee-oh-nay-iol-a-jist or nee-e-na-tol-o-jist), n. 


NEPA (nee-pa). abbr..NATIONAL ENVIRONMENTAL POLICY 
ACT. 


nephew. 1. The son of a person's brother or sister; 
sometimes understood to include the son of a per- 
son’s brother-in-law or sister-in-law. © This term is 
extended in some wills to include a dnephew. 
Cf. niece. [Cases: Descent and Distribution €32. 
C.J.S. Descent and Distribution §§ 40-41.) 


half nephew. The son of one's half brother or half 
sister. 
2. Hist. A grandchild. 3. Hist. A descendant. 
“[Nlephew ... a son's or daughter's son, a grandson (also 
-a iddaugh! also a brother’ 


... agran ter), '8 or sister's son, 
a nephew, in general a descendant .... The application, as 
with all other terms denoting relationship beyond the frst 

varied (grandson, ‘ * “sousin,’ 


degres, form . ew, 
‘kinsman,* oe te final use for ‘nephew’ Instead 
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oft ‘ ’ is prob. due In to the fact that, by reason 
of mest difiwonta Wenn A. parece are 

little to do with his grandsons, if he has any, while nephews 
ret isonedcgd and attentive, # their uncta Is of an’ 
=e Dictionary and Cyclopedia 396% 


(nep-chs), ». [Latin] 1. Roman law. A grandson. 
. Hist. A nephew. @ The term nepos later became 
neveu and then “nephew.” See NEPHEW. 
nepotism (nep-o-tiz-am), n. Bestowal of official favors 
on one’s relatives, esp. in hiring.[Cases: Officers and 
Public Employees ¢=29. C.J.S. Officers and Public 
Employees $§ 31-33.] — nepotistic (nep-o-tis-tik), adj. 
ee (nep-tis), n. [Latin] Hist. 1. A granddaughter. 2. 
Easels descendant = 
ne relessa pas (no ra-les-a pah), n. [Law French “did 
not release”) A plaintiffs reply to a defendant's plea 
of release as a defense to liability in a case. 


nerve-center test. A method courts sometimes use to 
determine the location of a company's principal 
place of business, by examining where the compa- 
ny's central decision-making mithariey lies. @ Factors 
include the locations where the corporate officers, 
directors, and (sometimes) shareholders reside, and 
where they direct and contro! the corporation's ac- 
tivities. [Cases: Corporations 52; Federal Courts 
300. C.J.S. Conporations §§ 107-109, 886.] 


NESDIS. abér. Naticnal Envircnmental Satellite, Data, 
and Information Service. NATIONAL OCEANIC AND 
ATMOSPHERIC ADMINISTRATION. 


net, n. 1. An amount of money remaining after a sale, 
minus any deductions for expenses, commissions, 
and taxes. [Cases: Sales 77. CJ.S. Sales §§ 26, 
96-98.] 2. The gain or loss from a sale of stock. 3. 
See net weight under WEIGHT. 


net assets. See net worth under worTH. 


net asset value. The market value of a share in a 
mutual fund, computed by deducting any liabilities 
of the fund from its total assets and dividing the 
difference by the number of outstanding fund 
shares. — Abbr. NAV. — Also termed asset value. See 
MUTUAL FUND. 


net balance. See net proceeds under PROCEEDS. 
net book cost. See cost (1). 


net book value. An asset's value as that value appears 
on an organization’s books, less the asset's deprecia- 
tion since the last valuation. [Cases: - Taxation 
€=375(1). C.J.S. Taxation §§ 547-548, 556.) 
net-capital rules, Securities. Basic ee 
0 standards adopted by the Securities and Exchange 
ommission under the Securities Exchange Act of 
1934. © Under these rules, securities brokers are 
required to maintain a minimum level of capitaliza- 
tion and to maintain aggregate indebtedness at a 
level less than a specified multiple of the broker's net 
capital. 15 USCA § 780(c)(3); SEC Rule 15c3-1 (17 
CFR § 240). [Cases: Securities. Regulation 40.13. 
C.J.S. Securities Regulation § 159.) 


net cash flow. See CASH FLOW. 
net cost. See Cost (). 
net earnings. See net income under INCOME. 
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net estate. See nel probate estate under PROBATE ESTATE. 
net gain. See GAIN (3). 


nether house of Parliament. Hist. The lower house of 
Parliament; the English House of Commons. ® This 
name was given to the House of Commons in the 
reign of Henry VIII. 


net income. See INCOME. 

net investment. See INVESTMENT. 

net lease. See LEASE. 

net level annual premium. See PREMIUM (1). 

net listing. See LisTING (D. 

net loss. See Loss. 

net national product. The total value of goods and 
services produced in a country during a specific 
period, after deducting capital replacement costs. 

net-net-net lease. See LEASE. 

net operating income, See INCOME. 

net operating loss. See Loss. 


net position. 1. The difference between long and 
short contracts held by a securities or commodities 
trader. 2. The amount gained or lost because of a 
change in the value of a stock or commodity. 


net premium. See PREMIUM (1). 

net present value. See PRESENT VALUE. 
net price. See PRICE. 

net probate estate. See PROBATE ESTATE. 
net proceeds. See PROCEEDS. 

net profit. See ProFit (1). 


net-profits interest. Oil & gas. A share of production 
free of the costs sad paren @ Like a royalty, the 
interest is expressed as a fraction or a percentage of 
production. But unlike a royalty, it is payable only if 
there is a net profit, and the costs that are used to 
a i the net profit depend on what is negotiat- 
ed. 


net quick assets. 1. ASSET. 2. QUICK-ASSET RATIO. 


net realizable value. 1. For a receivable, the amount 
of cash expected from the collection of present cus- 
tomer balances. 2. For inventory, the selling price 
less the completion and dis costs. 3. An ac- 
counting method requiring the value of scrap or by- 
products to be treated as a reduction in the cost of 
the primary products. 


net rent, See RENT (1). 

net rental. See RENTAL. 

net return. See RETURN. 

net revenue. See net profit under PROFIT (1). 

uet sale. See SALE. 

net sale Contract. See net listing under LISTING (1). 
net single premium. See PREMIUM (1). 

net tonnage. See TONNAGE (1). 


net valuation premium. See net premium under PREMI- 
UM (1). 


neutral 


net value. See VALUE (2). 
net weight. See wEIGHT. 


network element. Telecommunications. A facility or piece 
of equipment used to provide ‘telecommunications 
service, as by a local-exchange network, and each 
feature, function, or capability of the service. 47 
USCA § 153(29). [Cases: Telecommunications 46, 
267, 323. C.J.S. Telegraphs, Telephones, Radio, and 
Television §§ 31-32.] 


net worth. See wWoRTH. 


net-worth method. The procedure the Internal Reve- 
nue Service uses to determine the taxable income of 
a taxpayer who does not keep adequate records. © 
The change in net worth for the year determines the . 
-taxpayer’s gross income, after taking into account 
nontaxable receipts and nondeductible expenses. 
(Cases: Internal Revenue ©4530. C.J.S. Internal 
Revenue §§ 645, 872.] 


net yield. See viELD. 
ne unques (nee ong-kweez). [Law French] Never. 


ne unques accouple (nee ang-kweez a-kap-al), n. [Law 
French “never married") In a dower action by a 
widow to recover the estate of her deceased hus- 
band, a tenant's plea denying the woman's marriage 
to the decedent. — Also termted ne unques accouple en 
loiall matrimonies. See DOWER. 


ne unques executor (nee ang-kweez ig-zek-ya-tar), 7. 
[Law French “never executor’) A plea that the de- 
fendant or plaintiff is not an executor as alleged. 


ne unques seise que dower (nee ong-kweez see-zee ko 
dow-er), n. [Law French “never seised of a dowable 
estate”) Hist. In a dower action, the tenant's general 
denial (plea of general issue) that the widow's hus- 
band was never seised of a dowable estate of inheri- 
tance. . 


ne unques son receiver (nee ang-kweez sawn ri-see- 
ver), n. [Law French “never a receiver"] In an action 
for an accgunting, the defendant's pe denying the 
receipt of‘anything from the plaintiff. — Also termed 
ne unques receivour. : 

ne urbs ruinis deformetur (nee orbz roo-i-nis di-for- 
me-ter). [Latin] Scots law. Lest the city should be 
disfigured by ruinous houses. © The Let ced ap- 
peared in felerense to the jurisdiction of the Dean of 
Guild, who presided over constructiom projects, to 
order repairs to or demolition of unsafe buildings. 


neutral, adj. 1. Indifferent. 2. (Of a judge, mediator, 
arbitrator, or actor) refraining from taking sides in a 
dispute. 


neutral, n. 1. A person or country taking no side in a 
dispute; esp., a country that is at peace and is 
committed to aid neither of two or more belliger- 
ents. Cf. BELLIGERENT. 


- Woolsey, Introduction to the 
§ 163, at 276 (Sth ed. 1878). 


neutrality 


2. A nonpartisan arbitrator typically selected by two 
other arbitrators — one of whom has been selected 
by each side in the dispute. 


neutrality, 2. The condition of a nation that in time of 
war takes no part in the dispute but continues 
peaceful dealings with the belligerents. — neutral, 
adj. 


armed neutrality. A condition of neutrality that the 
neutral state is willing to maintain by military 
force. 


neutrality law. Int'l low. An act that prohibits a nation 
from militarily aiding either of two or more belliger- 
ent powers with which the nation is at peace; esp., a 
federal statiite forbidding acts — such as the equip- 

_ ping of armed vessels or the enlisting of troops — 
designed to assist either of two belligerents that are 
at peace with the United States. 22 USCA 
§§ 441-457. (Cases: Neutrality Laws 1-5. CJS. 
Neutrality Laws §§ 2-7.) 

neutrality proclamation. Int'l law. At the outbreak of a 
war Scriven two nations, an announcement by the 
President that the United States is neutral and that 
its citizens may not violate the neutrality laws, as in 

‘ the Neutrality Proclamation of 1793, issued during 
the war between France and Great Britain. 


neutralization. 1. The act of making something inef- 
fective. 2. Int'l law. The process by which a country's 
integrity has been permanently guaranteed by inter- 
national treaty, conditionally on its maintaining a 
erpetual neutrality except in its own defense. © 
witzerland is the only remaining example, having 
been neutralized by the Treaty of Vienna in 1815 — 
a provision reaffirmed by the Treaty of Versailles in 
1919. 3. The act of declaring certain persons or 
property neutral and safe from capture. See NEUTRAL 
PROPERTY. 4. Evidence. The cancellation of unexpect- 
ed harmful testimony from a witness by showing, 
usu. by cross-examination, that the witness has made 
conflicting statements. © For example, a prosecutor 
may attempt to neutralize testimony of a state wit- 
ness who offers unexpected adverse testimony. See 
IMPEACHMENT (2). 


neutral principles. Constitutional law. Rules grounded 
in law, as op to rules based on personal inter- 
ests or beliefs. © In this context, the phrase was 
popularized by Herbert Wechsler. See Toward Neu- 
Principles of Constitutional Law, 73 Harv. L. Rev. | 
(1959). <a 
neutral property. Things belonging to citizens of a 
country that is not a party to a war, as long as the 
things are properly uséd and labeled. © For exam- 
le, harmless neutral property aboard a captured 
lligerent ship would not normally be subject to 
seizure. But the hiding of explosives in otherwise 
neutral property could allow the property to be 
seized as contraband. 


neutron-activation analysis. A method of identifying 
and analyzing physical evidence by measuring gam- 
ma rays emitted by a sample of material after that 
material has been bombarded with neutrons in a 
nuclear reactor. ® This technique can be used, for 


example, to detect gunshot residue on the hand of 


someone who recently fired a gun. The analysis is 
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usu. expensive to perform, but most courts allow the 
results into evidence. — Abbr. NAA. 


ne varietur (nee vair-ee-ee-tar), n. [Latin “it must not 
be altered") A notation of identity that a person, usu. 
a notary, places on documents or translations of 
documents. @ In Louisiana, this notation is typically 
laced on a collateral mortgage note to bind and 
identify the note with the collateral mortgage. 


never indebted, plea of. A common-iaw traverse — or 
denial — by which the defendant in an action on a 
contract debt denies that an express or implied 
contract existed. — Also termed non debit. See TRa- 
verse. [Cases: Bills and Notes ¢°474; Contracts 
€339. CJ.S. Bills and Notes; Letters of Credit § 271; 
Contracts §§ 657-658.] 


new, adj. 1. (Of a person, animal or thing) recently 
come into being <the new car was shipped from the 
factory this morning>. 2. (Of any thing) recently 
discovered <a new cure for cancer>..8. (Of a person 
or condition) changed from the former state <she 
has a new state of mind>. 4. Unfamiliar; unaccus- 
tomed <she asked for directions because she was 
new to the area>. 5. Beginning afresh <a new day 
in court>. 


new acquisition. See ACQUISITION. 


new and useful. Patents. Two of the requirements for 
an invention to be patentable — namely, that the 
invention be novel and that it have practical utility. 
35 USCA § 101. See parent (3). [Cases: Patents 37, 
46. C.J.S. Patents §§ 29-30, 59.] 


new asset. See ASSET. 
new assignment. See ASSIGNMENT (7). 
new business. See BUSINESS. 


new-business rule. ‘The principle precluding an award 
of damages for lost profits tu a business with no 
recent record of profitability, because the damages 
would be too speculative. (Cases: Damages @=40(1), 
190. C.J.S. Damages §§ 58, 61, 304.) 


new cause of action. See CAUSE OF ACTION. 
new-contract dispute. See major dispute under DISPUTE. 
new court commitment. See COMMITMENT. 

new debtor. See DEBTOR. _ 1 


new-debtor syndrome. Conduct showing a debtor's 
bad faith in filing for bankruptcy, as.a result of 
which the court may dismiss the bankruptcy peti- 
tion. © An example is the debtor's formation of a 
corporation, immediately before the bankruptcy fil- 
ing, solely to take advantage of the bankruptcy laws. 
(Cases: Bankruptcy €°2252.1.] 


new drug. See pruc. 


new-for-old. 1. Marine insurance. In adjusting a partial 
marine-insurance loss, the principle that old materi- 
als apply toward payment of the new, so that the old 
material's value ts deducted from the total repair 
expenses, and then from that balance one-third of 
the cost of repairs (one-third of the new materials 
for the old on the balance) is deducted and charged 
against the insured shipowner. — Also termed deduc- 
tion for new. [Cases: Insurance @2244. C.].S. Insur- 
ance § 1208.] 2. The principle that a party whose 
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property has been damaged is entitled to recover 
only the amount necessary to restore the property to 
the condition it was in before the damage, instead of 
acquiring a new item to replace one that was old and 
depreciated. [Cases: Damages 103. C.J.S. Dumages 
§§ 129, 142.) 


New Inn. Hist. English law. One of the Inns of Chan- 
cery ped deol houses) in which law students were 
placed before entering the Inns of Court. ¢ This 
practice continued until cetera 4 1650, when 
the buildings began to be used only by barristers and 
solicitors. See INN OF CHANCERY. Cf. INN OF COURT. 


new issue. See ISSUE (2). 
new-loan fee. See MORTGAGE DISCOUNT. 
newly discovered evidence. See EVIDENCE. 


new matter. 1. MATTER. 2. Patents. Additional informa- 


tion in an amended patent application that departs 
from the original disclosure. @ Since the new matter 
was reduced to practice after the application was 
filed, it cannot carry the same filing date. Rather, it 
must be included in a continuation-in-part applica- 
tion. — Also termed disconformity. [Cascs: Patents 
109. C.J.S. Patents §§ 152-155.] 


new-matter rejection. See REJECTION. 
new promise. See PROMISE. 


new-rule principle. Criminal procedure. A doctrine bar- 
ring federal courts from nting habeas corpus 
relief to a state prisoner beau of a rule, not 
dictated by existing precedent, announced after the 
prisoner’s conviction and sentence became final. — 
Also termed nonretroactivity principle. See HABEAS COR- 
pus. (Cases: Courts €100(1). CJ.S. Courts 
§§ 147-148.) 


new ruling. Criminal procedure. A Supreme Court rul- 
ing not dictated by precedent existing when. the 
defendant's conviction became final and thus not 
Laer retroactively to habeas cases. © For exam- 
ple, when the Court in Ford v. Wainwright, 477 U.S. 
399, 106 S.Ct. 2595 (1986), ruled that the Eighth 
Amendment prohibits execution of insane prisoners, 
this new ruling was nonretroactive because it depart- 
ed so widely from prior doctrine: Tague v. Lane, 489 
U.S. 288, 109 S.Ct. 1060 (1989). See HABEAS CORPUS. 
(Cases: Courts $100(1). C.J.S. Courts §§ 147-148.) 


New Rules. See tiLary RULES. 
new series. See Ns. 


newsman’s privilege. See journalist's privilege (1) under 
PRIVILEGE (8). 


newspaper. A publication for general circulation, usu. 
in sheet form, appearing at regular intervals, usu. 
daily or weekly, and containing matters of general 
public interest, such as current events. 


daily newspaper. A newspaper customarily publish- 
ed five to seven days every week. — Often short- 
ened to daily. 


al newspaper. A newspaper containing matters 
of legal interest including summaries of cases, legal 
advertisements, legislative or regulatory changes, 
and local bankruptcy notices. [Cases: Newspapers 
1-7. CJS. Newspapers §§ 2-29.] 


New York Times malice 


newspaper of general circulation. A newspaper that 
contains news and information of interest to the 
general public, rather than to a particular seg- 
ment, and that is available to the public within a 
certain geographic area. @ Legal notices (such as a 
class-action notice) are often required by law to be 
published in a newspaper of general circulation. 
(Cases: Newspapers ¢=3(5). CJ.S. Newspapers 
§§ 4-5.] ; 
“The phrase ‘newspaper of general circulation’ is a term of 
art In most states and dees not necessarily mean the 
news! r best calculated to reach interested persons." 
Ann Taytor Schwing, Open Meeting Laws § 6.28, at 180-91 
(2d ed. 2000). eae 
official newspaper. A newspaper designated to 
contain all the public notices, resolves, acts, and 
advertisements of a state or municipal legislative 
body. (Cases: Newspapers € 1-7. C.J.S. Newspapers 
§§ 2-29.] 


newspaper prospectus. See PROSPECTUS. 


new style. The modern system for ordering time 
according to the Gregorian method, introduced by 
Pope Gregory XIII in 158? and adopted in England 
and the American colonies in 1752. @ Because the 
Julian calendar was slightly longer than the astro- 
nomical year, the vernal ee was displaced by 
ten days. Pope Gregory reformed the calendar by 
announcing that October 5, 1582 would be called 
October 15. And, while generally retaining a leap 
year for years divisible by 4, he skipped leap years in 
years divisible by 100 (such as 1800 and 1900), but 
reiained leap years for years divisible by 400 (such as 
2000). Thus, the years 2000, 2004, 2008, etc. are 
leap years, but 2100 is not. — Abbr. n.s. — Also 
termed Gregorian calendar. Cf. OLD STYLE. 


new trial. See TRIAL. 

mew-use claim. See PATENT CLAIM. 
new-use invention. See INVENTION. 
new value. See VALUE (2). 

new works. See works. 


New York interest. See Boston iritérest under INTEREST 
(3). bd 


New York standard clause. See MORTGAGE-LOSS CLAUSE. 


New York Stock Exchange. An unincorporated associ- 
ation of member firms that handle the purchase and 
sale of securities both for themselves arid for custom- 
ers. @ This exchange, the dominant one in the 
United States, trades in only large companies having 
at least one million outstanding shares. — Abbr. 
NYSE. (Cases: Exchanges @°1-15; Securities Regula- 
tion 40. 10-40.16. C.J.S. Exchanges §§ 2-43; Securi- 
ties Regulation §§ 154-163, 165-168.) 


New York Supplement. A set of regional lawbooks, part 
of the West Group’s National Reporter System, con- 
taining every published appellate decision from in- 
termediate and lower courts of record in New York, 
from 1888 to date. @ The first series ran from 1888 
to 1937; the second series is the current one. — 
Abbr. N.Y.S.; N.Y.S.2d. 


New York Times malice. See actual malice (2) under 
MALICE, 


New York Times rule 


New York Times rule. A commonsense rule of ethical 
conduct holding that one should not do anything 
arguably newsworthy — in public or in private — 
that one would mind having reported on the front 
page of a major newspaper. @ In various communi- 
ties, a local newspaper is substituted for the Times. — 
Also termed New York Times test; New York Times v. 
Sullivan rule. See actual malice under MALICE. 


nexi (nek-st), n. pl. (Latin) Roman law. Debtors given in 
bondage to creditors until their debts have been 
paid. See NEXUM. 


next devisee. See DEVISEE. 
next eventual estate. See ESTATE (1). 


next friend. A person who appears in a lawsuit to act 
for the benefit of an incompetent or minor plaindff, 
but who is not.a party to the lawsuit and is not 
appointed as a guardian. — Also termed prochein 
ami. Cf. ian ad litem under cuarpian: [Cases: 
Infants 76; Mental Health €=485. C.J.S. Infants 
§ 222; Insane Persons § 264.) 


next-in, first-out. A method of inventory valuation 
(but not a generally accepted accounting principle) 

. whereby the cost of goods is based on their replace- 
ment cost rather than theii actual cost. — Abbr. 
NIFO. Cf. First-1Nn, FIRST-OUT; LAST-IN, FIRST-OUT. 


next of kin. 1. The person or persons most closely 
related to a decedent by blood or affinity. CE RELA- 
tive. [Cases: Descent and Distribution 20-43; 
Wills 508. C.J.S. Descent and Distribution §§ 23-49; 
Wills § 921.] 2. An intestate’s heirs — that is, the 
person or persons entided to inherit personal prop- 
erty from a decedent who has not left a will. See 
HEIR. 


next presentation. See PRESENTATION. 


nexuin (nek sam), n. [Latin] Roman law. A transaction 
or practice of early Roman law under which a debt- 
or, upon a failure to repay the debt, could be seized 
and held in bondage until the debt was repaid. @ 
This practice was allowed in very early Roman law. 
“Nexun. This highly controversial matter will be briefly dealt 

with as nexum had been obsolete In classical law. Little 

is really known of It it has been doubted whether there ever 

was such an institution. No text tells us that there was a 


contract called nexum But we have texts which speak 
of nexaum as créative: —y, 
texts ig debtors who were naxi, so that gee 
in Some way reduced debtors to a sort of slavery, that 
some Us a 0 
hardips and that a /. i : 
ended 3, requt an 
actual before seizure. The wes Ret 
abolish nexum, by di it of fts chief value, the 
power of seizure to leave ft with no advan to 


counterbalance its cl 
W.W. Buckland, A Text-Book of Roman Law from 
to Justinian 429-30 (Pater Stein ed., 3d ed, 1963). 
nexus, n. 1. A connection or link, often a causal one 
<cigarette packages must inform consumers of the 
nexus between smoking and lung cancer>. Pl. nex- 
uses; nexus. 2. Roman law. (ital.) In very early times, 
a debtor given in bondage to creditors until the 
debts have been paid. Pl. nexi. See NEXUM. 
nexus realis (nek-sas ree-ay-lis). [Latin “a real fetter"] 
Scots law. An encumbrance to property, such as a 
servitude. 
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nexus test. The standard by which a private person's 
act is considered state action — and may give rise to 
liability for violating someone's constitutional 
rights — if the conduct is so closely related to the 
government's conduct that the choice to undertake it 
may fairly be said to be that of the state. © While 
similar to the symbiotic-relationship test, the nexus 
test focuses on the particular act complained of, 
instead of on the overall relationship of the parties. 
Still, some courts use the terms and analyses inter- 
changeably. — Also termed close-nexus test. Cf. symBi- 
OTIC-RELATIONSHIP TEST. See JOINT PARTICIPATION; 
STATE-COMPULSION Test. [Cases: Civil Rights €>1326(4, 
7). CJ.S. Civil Rights §8 92-94.) 


“The complaining party must ... show that there Is a 
sufficiently close nexus the State and the chal. 
lps Rear dct 60 that the ot 
the latter be fairly treated as of the State Itself. The 
of is to assure. 
standards are Invoked only when it can be sald that the 
is specific of which the 
intiff ns , [Oia provederts indicate that a 
‘o nommaily can responsibie for a private deci- 
oy ne coercive power or has 
such er overt 


provid sig’ iy oy ‘ant al etth or 
covert, that the choice must In law be deemed to be that of 
the State.” Blum v. Yaretsky, 457 U.S. 991, 1004, 102 S.Ct. 
2777, 2786 (1982). 


NGO. abbr. NONGOVERNMENTAL ORGANIZATION. 


NGRI. See not guilty by reason of insanity under NoT 
GUILTY. : 


NHTSA. abbr. NATIONAL HIGHWAY TRAFFIC SAFETY ADMINIS- 
TRATION. 


nichil (nich-al), x. [Old French nichil fr. Latin nihil 
“nothing”] Hist. English law. A debt owed to the 
Exchequer's office but nihiled by sheriffs as nonlevi- 
able. @ Once a year, an officer of the Clerk of Nichils 
enrolled these amounts and sent them to the trea- 
surer’s remembrancer's office from which process 
was issued for their recovery. Both offices were 
abolished in 1833. — Also spelled nichill; nichel. 


nichii, vb. (Of a sheriff) to make return that a debt is 
worthless, because the debtor either cannot be found 
or is unable to pay. 


nickname, x. 1. A shortened version of a person's 
name. <“Bill” is William’s nickname>. ([Cases: 
Names €7. C.J.S. Names § 13.] 2. A descriptive or 
alternative name, in addition to or ‘iistead of the 
actual name <David Smith's nickname*is “Red”>. 
niece. The daughter of a person’s brather or sister; 
sometimes understood to include the daughter of a 
rson’s brother-in-law or sister-in-law. @ This term 
is extended in some wills to include a grandniece. 
Cf. NEPHEW. ; 


se A niece. The daughter of one’s half brother or 
half sister. 


NIED. abbr. NEGLIGENT INFLICTION OF EMOTIONAL DIS- 
TRESS. 


nient (nee-ent). [Law French] Not; nothing. 


nient culpable (nee-ent kel-pa-bal), n. [Law French] 

Hist. A general plea of “not guilty” in a tort or 
criminal action. 

“When the of Nat ae beers Oe Gy ren 


culpabilis, or nient culpable; which was page ba 
ebbreviated upon the minutes, thus, ‘non (or nienf) cul.’ tha 


OT) PL TT | eT. 


ec ne can Ye Oe CCCI ELREEE HE St $0 ALY GN ANOS te Tt EERO ELETS COON UIE CRESTS ON SESS TY Bem 
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clerk of the assise, or clerk of the arraigns, on behalf of the 
crown replies, that the prisoner is gullty, and that he is 
ready to prove him so,” 4 Willlam Blackstone, Commentar- 
jes on the Laws of England 333 (1769). 
nient dedire (nee-ent da-deer), vb. [Law French] Hist. 
To deny nothing; to be subject to a default judg- 
ment. 


nient le fait (nee-ent la fay). [Law French) Hist. Not 
the deed. @ This term was the earlier version of non 
est factum. See NON EST FACTUM. 


nient seisi (nee-ent see-zee), n. [Law French “not 
seised”] Hist. The general denial in a writ to recover 
an annuity. 


NIFL. abbr. NATIONAL INSTITUTE FOR LITERACY. 
NIFO (a1-foh). abbr. NEXT-1N, FIRST-OUT. 


night. 1. The time from sunset to sunrise. 2. Darkness; 

e time when a person’s face is not discernible. @ 

This definition was used in the common-law defini- 

tion of certain offenses, such as burglary. [Cases: 

Burglary 8. C.].S. Burglary §§ 26, 36.] 

“The definition of a burglar, as given by Sir Edward Coke, 

ts, ‘he that by night breaketh and entereth Into a mansion- 

house, with Intent to commit a felony.’ ... The time must be 

by night, and not by day; for in da 
burglary .... AS to what Is reckoned 

for this purpose anciently the day 

only at sunrising, and tc end immediately upon sunset; but 

the better cpinion seems to be, that if there be daylight ... 

enough, begun or left, to discem a man's face 1, Ris 

no burglary. But this does not extend to moonlight; for then 

many midnight burglaries would go unpunished: and be- 

sides, the malignity of the offence does not so properly 

arise from Its being done In the dark, as at the dead of night 

when all the creation, except beasts of prey, are at rest; 

when sleep has d the owner, and rendered his 

castle ” Blackstone, Commentaries 


on the Laws of England 224 (1769). , 


3. Thirty minutes after sunset and thirty minutes 
before sunrise, or a similar definition as set forth by 
statute, as in a statute requiring specific authoriza- 
tion for nighi searches. 4. Evening. — Also termed 
nighttime. Cf. pay. 


nightwalker. 1. Hist. A person who suspiciously wan- 
ers about at mie and who might disturb the 
peace. ® Nightwalking was an example of a “com- 
mon” offense requiring no specific facts to be assert- 
ed in the indictment, 2. A prostitute who walks the 
streets at night; a strectwalker. [Cases: Prostitution 
G1. C.J.S. Prostitution and Related Offenses §§ 2-4, 
8-13, 17, 21-24.} 3. A sleepwalker. 


nihil. See NIHIL EST. . 


nihil cap er breve (nt-hil kap-ee-ot por bree-vee or 
breev), n. [Latin “Let him take nothing by his writ’) 
A judgment against the plaintiff in an action at bar 
or in abatement. — Also termed nihil capiat per billam 
(“let him take nothing by his bill”). 

nihil dicit (n1-hil di-sit), n. (Latin “he says nothing”} 1. 
The failure of a defendant to answer a lawsuit. 
(Cases: Judgment 2106. C.J.S. Judgments § 212.) 2. 
See nil dicit default judgment wnder DEFAULT JUDGMENT. 

nihil dicit default judgment. See nil dicit default judg- 
ment under DEFAULT JUDGMENT. 


nihil est (nt-hil est). [Latin “there is nothing”] A form: 


of return by a sheriff or constable who was unable to 
serve a writ because nothing was found to levy 
on. — Often shortened to nthil. Cf. NULLA BONA. 


Nineteenth Amendment 


(Cases: Execution ¢ 334. Executions 


§§ 324-325.) 
nihil habet (nt-hil hay-bat). [Latin “he has nothing”) A 
form of return by a sheriff or constable who was 


unable to serve a scire facias or other writ on the 
defendant. See scire FACIAS. 


CJS. 


nihilism (n1-ol-iz-am). 1. A doctrine maintaining that 
there is no rational justification for moral principles 
and that there is no objective truth. 2. The view that 
traditional beliefs are unfounded and that life is 


’ meaningless and useless. 3. A theory that the exist- 


ing economic, social, or political institutions should 
be destroyed, regardless of the result, because of the 
basic undesirability of those institutions. @ This theo- 
ry, featured by Ivan Turgenev’in his 1861 novel 
Fathers and Sons, was popular among Russian ex- 
tremists until the collapse of the Czarist government. 


nihilist, x. A person who advocates nihilism. See NitiL. 
ISM. 
nihil novit (at-hil noh-vit). [Law Latin] Scots law. He 
knew nothing. ® The pitas appeared in reference 
to a defendant's oath denying any knowledge of the 
matter in issue. 
“[A] defender may swear that he knows nothing of the 
matter referred, and so obtaln absolvitor; but such an 
answer would not avail any defender In regard to a factum 


proprium. in regard to such a-matter, an answer of nihil 
novit would, In led as simply an 


Trayner, Trayner’s Latin Maxims 387 (4th ed. 1894). 


nil (nil). [Latin] Nothing. © This word is a contracted 
form of nihil. See niuic Est. 

nil debet (nil deb-ot). [Latin “he owes nothing”) Hist. . 
A general denial in a debt action on a simple con- 
tract. . 


“The proper peers tssue In debt on simple contracts and 
” statutes fs ‘nil debet,’ which Is a formal denial of the debt. It 
dentes not only the existence ct, but under it | 
any matters In may also be shown.” 
Benjamin J. Shipman, Handbock of Common-Law Pleadin 
§ 184, at 327 (Henry Winthrop Ballantine ed., 3d ed. 1923 
nil dicit default judgment. See DEFAULT JUDGMENT. 
nil habuit in tenementis (nil hab-yoo-it in ten-o-men- 
tis), n, [Law Latin “he has nothing in the tene- 
ments") Hist. In an action to recover rent on a Icase, 
the defendant's plea that the landlord has no title or 
interest in the property at issue. . 
nil ligatum (nil i eeytan), [Latin “nothing is bound") 
No obligation has been incurred. 


NIMA. abbr. NATIONAL IMAGING AND MAPPING AGENCY. 
nimble dividend. See o1viDEND. 

nimmer. A petty thief; pilferer; pickpocket. 

1908 Berlin Act. See BERLIN ACT. 

1909 Copyright Act. See CopyRiGHT ACT OF 1909. 


1971 Paris Act of the Berne Convention. See BERNE 
PARIS ACT. 


1976 Copyright Act. See CopyrIGHT ACT OF 1876. 

Nineteenth Amendment. The constitutional amend- 
ment, ratified in 1920, providing that a citizen's 
right to vote cannot be denied or. abridged by the 
United States, or by any state within it, on the basis 


1928 Rome Act — 


of sex. — Also termed Women's Suffrage Amendment. 
[Cases: Elections @>13. C_J.S. Elections § 8.] 


1928 Rome Act. See ROME ACT. 
1933 Act. See SECURITIES ACT OF 1933. 
1934 Act. See SECURITIES EXCHANGE ACT OF 1934. 


ninety-day letter. Statutory notice of a tax deficiency 
sent by the IRS to a taxpayer. ® During the 90 days 
after receiving the notice, the taxpayer must pay the 
taxes (and, if desired, seek a refund) or challenge 
the deficiency in tax court. IRC (26 USCA) §§ 6212, 
6213. — Also written 90-day letter. — Also termed 
nolice of deficiency; deficiency notice; tax-deficiency notice. 
Cf. Tuiryy-pay Letter. (Cases: Internal Revenue 
4542. C.J.S. Internal Revenue § 650.) 


Ninth Amendment. The constitutional amendment, 
ratified with the Bill of Rights in 1791, providing 
that rights listed in the Constitution must not be 
construed in.a-way that denies or disparages unlisted 
rights, which “are retained by the people. (Cases: 
Constitutional Law @-82(2). C.J.S. Constitutional Law 
8§ 445-446, 630.) 


nisi (n1-s!), adj. [Latin “unless”] (Of a court's ex parte 
ruling or grant of relief) having validity unless the 
adversely affected party appears and shows cause 
why it should be withdrawn <a decree nisi>. See 
decree nisi under Decree. (Cases: Motions 24. C.].S. 
Motions and Orders §§ 20-23.] 


nisi aliud convenerit (ni-st ay-lee-od kon-ven-or-it). 
[Latin] Hist. Unless it has been otherwise agreed; 
unless something else has been agreed to. 

nisi decree. See decree nisi under DECREE. 

nisi feceris (nt-si fee-se-ris), n. [Law Latin “unless you 
have done so”] Hist. A clause in a manorial writ 
providing that the king’s court or officer will do 


Justice if the lords fail. @ This provision allowed royal 
courts to usurp the jurisdiction of manorial courts. 


nist malitia suppleat aetatem (ni-st mo-lish-ee-o sop- 
lee-at ee-tay-tam). [Latin] Roman & Scots law. Unless 
malice supplies want of age. @ A child under the age 
of puberty was presumed to lack the necessary intent 
to commit a crime unless an evil intent was specifi- 
cally shown. 

nisi prius (ni-s1 pri-es). [Latin “unless before then"] A 
civil tial court’ in which, unlike in an appellate 
court, issues. ar€é tried before a jury. © The term is 
obsolete in the United States except in New ‘York 
and Oklahoma. — Abbr. n.p, — Also termed nisi 
prius court. 


nisi prius clause. An entry to the record authorizing a 
jury trial in the designated county. See Nisi Prius. 


nisi prius court. See NISI PRIUS. 
nisi prius record. A civil-trial record. See RECORD (4). 


nisi prius roll. The transcript of a case at nisi prius. — 
Also termed nisi prius record. 


NIST. abbr. National Institute of Standards and Tech- 
nology. See TECHNOLOGY ADMINISTRATION. 


nitroglycerine charge. See ALLEN CHARGE. 


nixie. (fr. German nichts “nothing”) 1. A piece of mail 
that cannot be delivered, usu. because the addressee 
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is fictitious or the address is incorrect. 2. Hist. An 
undeliverable piece of mail created by a postal in- 


spector for the purpose of discovering interference 
with mail processing and delivery. — Also termed 


nix; nixey. 
nl. abbr. NON LIQUET. 
NLRA. abbr. NATIONAL LABOR RELATIONS ACT. 
NLRB. abbr. NATIONAL LABOR RELATIONS BOARD. 
NMB. abbr. NATIONAL MEDIATION BOARD. 
NMEBFS. abbr. NATIONAL MARINE FISHERIES SERVICE. 
NML. abbr. No middle initial. 
NMN. abbr. No middle name. 


NOAA. abbr. NATIONAL OCEANIC AND ATMOSPHERIC ADMIN- 
ISTRATION. 


no-action clause. An insurance-policy provision that 
bars suit against the insurer until the iability of the 
insured has been determined by a judgment. [Cases: 
Insurance @°3549(4).] 


no-action letter. A letter from the staff of a govern- ' 
mental agency stating that if the facts are as repre- , 
sented in a person's request for an agency ruling, | 


the staff will advise the agency not to take action 
against the person. ® Typically, a no-action letter is 
requested from the SEC on such matters as share- 
holder proposals, resales of stock, and marketing 
race Vise (Cases: Securities Regulation ¢@81. 
C.J.S. Securities Regulation §§ 242-244.} 


no actus reus (noh ak-tes ree-as). A plea in which a 
criminal defendant either denies involvement with a 
crime or asserts that the harm suffered is too remote 
ia the criminal act to be imputable to the defen- 

lant. 


no-answer default judgment. See DEFAULT JUDGMENT. 


no arrival, no sale. A delivery term, included in some 
sales contracts, by which the seller assumes the duty 
to deliver the goods to a specified place, and as- 
sumes the risk of loss for the goods while they are in 
transit. @ If the goods arrive damaged or late, the 
buyer can either avoid the contract or accept the 
goods at a discount. [Cases: Sales €=201(2).] 


no award. In an actign to enforce-an award, the 
defendant’s plea denying that an award was made. 


nobile officium (noh-bo-lee | a-fish-ee-om), . [Latin 
“noble office or privilege”) Scots law.:The power of a 
superior court, the Court of Session, or the High 
Court to give equitable relief when none is possible 
under law. 


nobility, n. pl. 1. Persons of social or political preemi- 
nence, usu. derived by inheritance or from the sov- 
ereign. © In English law, there are various degrees 
of nobility, or peerage, such as dukes, marquises, 
earls, viscounts, and barons, and their female coun- 
terparts. Nobility is generally created either by a writ 
of summons to sit in Parliament or by a royal grant 
through letters ape and was once usu. accompa- 
nied by a large land grant. Nobility by writ descend- 
ed to a person’s bodily heirs. The modern practice is 
to grant nobility by letters patent, which provide 
limitations as to future heirs. The U.S. Constitution 
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prohibits granting a title of nobility. U.S.-Const. art. 

1,§ 9, cl. 8. 
“In England nobility is apt to be confounded with the 
peculiar Institution of the British peerage. Yet nobility, In 
some 8 or another, has existed In most places and 
times or the world's gent while the British peerage Is an 
Institution purely local, one which has actually hindered 
the existence of a nobility In the sense which the word 
bears In most other countries... . Nobility, then, in the strict 


mcg lpia Hae pe p 
may be of , from substantial political power to mere 
ie eal 17 Encyclopaedia Britanni- 


2. Persons of high or noble character. 3. The collec- 
tive body of persons making up the noble class. 


no bill, n. A grand jury’s notation that insufficient 
evidence exists for an indictment on a criminal 
charge <the grand jury returned a no bill instead of 
the indictment the prosecutors expected>. <the 
grand jury no-billed three of the ial a Cf. TRUE 
BILL. (Cases: Grand Jury @°42.] — no-bill, vb. 

no-bonus clause. Landlord—tenant law. A lease provision 
that takes effect upon governmental condemnation, 
limiting the lessee's damages to the value of any 
improvements to the property and preventing the 
lessee from recovering the difference between the 
lease’s fixed rent and the property's market rental 
value. See CONDEMNATION. (Cases: Eminent Domain 
155. C.J.S. Eminent Domain § 190.] 


no cause of action. See take-nothing judgement under 
JUDGMENT. 


nocent (nob-sent), adj. (fr. Latin nocere “harm"] Archa- 
. te. 1. Injurious; harmful. 2. Guilty; criminal. @ This 
word is the little-used antonym of innocent. 


nocent (noh-sent), n. (fr. Latin nocere “harm"] Hist.-A 
person who is guilty. 


no-claim, n. The lack of a claim. @ Legal philosophers 
devised this term to denote the opposite of a claim. 
As one jurisprudent has said apologetically, “there is 
no word in English which expresses the lack of a 
claim and therefore the rather barbarous ‘no-claim’ 
has been suggested.” George Whitecross Paton, A 
Textbook of Jurisprudence 291 (G.W. Paton & David P. 
Derham eds., 4th ed. 1972). - 


no-confidence vote. The formal legal method by 
which a legislative body, by a majority vote, forces 
the resignation of a cabinet or ministry. — Also 
termed vote of no confidence. 


no-contact order. See STAY-AWAY ORDER. 


no contest. A criminal defendant's plea that, while not 
admitting guilt, the defendant will not dispute the 
charge. @ This plea is often preferable to a guilty 
lea, which can be used against the defendant in a 
ater civil lawsuit. — Also termed no-contest plea; nolo 
contendere; non vult contendere. Cf. ALFORD PLEA. [Cases: 
Criminal Law @ 275. CJ.S. Criminal Law 
§§ -398-407, 417.) 


no-contest clause. A provision designed to threaten 
one into action or inaction; esp., a testamentary 
provision that threatens to dispossess any beneficiary 
who challenges the terms of the will. — Also termed 
in’ terrorem clause; noncontest clause; terrorem clause; 


no evidence 


anticontest clause; forfeiture clause. [Cases: Wills ©=651, 
656. C.J.S. Wills §§ 1391-1392, 1403-1404, 1422.} 


nectanter (nok-tan-tor), n. [Latin “by night") Hist. A 
chancery writ issued to a sheriff as a first step in the 
recovery of damages for destroying a ditch or hedge. 

‘@ The neighboring villagers (vills) were held liable 
for the damages unless they indicted the offender. 


noctem de firma (nok-tam dee fer-ma), n. [Law Latin 
“night of duty (payable)"] Hist. The duty or custom 
of providing entertainment or provisions for a night. 
® At the time of the Norman Conquest, this was the 
duty or custom of entertaining the king for one 
night. — Also termed noctes; firma noctis. 


nocumentum (nok-ya-men-tam). [fr. Latin nocere “to 
harm”) Hist. A nuisance. © There was no remedy at 
law for a nuisance causing only, property damage, 
but there was a remedy for a nuisance causing 
injury. 

no cure, no pay. Maritime law. The common-law prin- 
ciple that compensation for salvage must come from 
the material salvaged, and that if no material is 
salvaged there can be no compensation. @ By con- 
trast, civil-law tradition awards compensation even 
for a failed effort. Cf. assisTANCE. 


no-duty, n. Liberty not to do an act. — Also termed 
liberty not. . 

no-duty doctrine. Torts. 1. The rule that a defendant 
who owes no duty to the plaintiff is not liable for the 
plaintiffs injury. 2. The rule that the owner or 
possessor of property has no duty to warn or protect 
an invitee.from known or obvious hazards. fe : 
Negligence €1037(4). C.'.S. Negligence §§ 469-471, 
487, 492-493, 527, 537-538, 542-554, 560, 562-563, 
565, 569-570, 572.] 


ee ee doctrine. The principle that the 
First Amendment shields: from liability (esp. under. 
-antitrust laws) companies that join together to lobby 
the government. © The doctrine derives from a line 
of Supreme Court cases beginning with Eastern R.R. 
Popsdeni ference v. Noerr Motor Freight, Inc., 365 
UIS. 127, 81 S.Ct. 523 (1961), and United Mine 
Workers v. Pennington, 881 U.S. 657, 85 S.Ct. 1585 
(1965). [Cases: Civil Rights €°1374; Constitutional 
Law 91. CJ.S. Civil Rights §§ 143-144, 146, 157, 
60; Constitutional Law §§ 461-462, 466, 612-629.] 
no evidence. 1. The lack of a legally sufficient eviden- 
tiary basis for a reasonable fact-finder to rule in 
favor of the party who bears the burden of proof 
<there is no evidence in the record about his where- 
abouts at midnight>. @ Under the Federal Rules of 
Civil Procedure, a party can move for judgment as a 
matter of law to claim that the other party — who 
bears the burden of proof — has been fully heard 
and has not offered sufficient evidence to prove one 
or more essential elements of the suit or defense. 
Fed. R. Civ. P. 50. Though such a contention is usu. 
referred to as a no-evidence motion, the issue is not 
whether there was actually no evidence, but rather 
whether the evidence was sufficient for the fact- 
finder to be able to reasonably rule in favor of the 
other party. [Cases: Evidence 9597; Federal Civil 
Procedure 2142.1. C.J.S. Evidence §§ 1801, 1304, 
1306, 1339.] 


no-eyewitness rule 


“Since ent as a matter of law deprives the party 
aca sito waciion’ of e Gatanaineion cf te facts by a 
ury, 

eless, th 


fury. The question ts not there ‘erally 

dence upon which the jury ny could find a verdict for 

that . SA Charles ‘An Weig & Arthur Miller, Federal 
and Procedure § 2524, at 252-54 (2d ed. 1995). 

2. Evidence that has no value in an attempt to 

prove a matter in issue <that testimony is no evi- 

dence of an.alibi>. 


no-eyewitness rule. Torts. The largely defunct princi- 
‘ple that if no direct evidence shows what a dead 
person did to avoid an accident, the jury may infer 
that the person acted with ordinary care for his or 
her own safety. @ In a jurisdiction where the rule 
persists, a plamtiff in a survival or Ap pe ahaage 
action can assert the rule to counter a defense of 
contributory whee [Cases: Death @=58(1). 
CJ.S. Death §§ 141-145, 213-214.] 

no-fault, adj. Of or relating to a claim that is adjudicat- 
ed without any determination that a party is blame- 
worthy <no-fault divorce>. [Cases: Divorce €>12. 
C.J.S. Divorce 88 13-18, 70.] 


. no-fault auto insurance. See INSURANCE. 

no-fault divorce. See DIVORCE. 

no funds. An indorsement marked on a check when 
there are insufficient funds in the account to cover 
the check. See NOT SUFFICIENT FUNDS. 

no goods. See NULLA BONA. 

NOIBN. abbr. NoT OTHERWISE INDEXED BY NAME. 

no-knock search. See searcu. 

no-knock search warrant. See SEARCH WARRANT. 

NOL. See nei operaiing loss undcr Loss. 

Nolan Act. Hist. Patents. A statute, passed after World 
War I, that extended the U.S. patenting deadlines 
for citizens of former enemy nations. @ A similar 
measure, the Boykin Act, was passed after World 
War II. 

nolens volens (noh-lenz voh-lenz), adv. & adj. [Latin] 
Willing or unwilling <nolens volens, the school dis- 
trict must comply with the court's injunction>. 

no-limit order. See ORDER (8). 

nolissement (no-lis-mahn), n. [French] French law. The 
chartering of a ship; AFFREIGHTMENT. 

nolition (noh-lish-en). The absence of volition; unwill- 
ingness. 

nolle gui (nahl-ee prahs-o-kwi), n. [Latin “not to 
wish to prosecute"] 1. A legal notice that a lawsuit or 

rosecution has been abandoned. [Cases: Pretrial 


ocedure €=511. C.J.S. Dismissal and Nunsuit 
§§ 30-32, 34~35.] 2. A docket entry showing that the 


plaintiff or the prosecution has abandoned the ac- 
tion. — Often shortened to nolle. (Cases: Criminal 
Law €=303.5-303.35. CJ.S. Criminal Law 
§§ 419-424.] 


“tn America the term [nolle prosequi] bears the same 
meaning as In England, with one Cerner The attorney- 
eneral not the same discretion which Eng 
Invests him. Although In some States the pros 9 
may enter a nofle prosequ! at his discretion, (n others the 
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leave qf the court must be obtained.” 17 Encyclopaedia 
Britannica 546 (8th ad. 1907). . 


favor of accused against his convic- 
Tin” SACLE Com tas sat ee a 
pardon.” 22A C.J.S. Criminal Law § 419, at 1 (1989). 
nolle prosequi (nahl-ee prahs-e-kwi), vb. To abandon 
(a suit or prosecution); to have (a case) dismissed by 
a nolle prosequi <the state nolle prosequied the charges 
against Johnson>. — Often shortened to nolle pros; 
nol-pros, _nol-pro. (Cases: Criminal Law 
€=303.5-303.35; Pretrial Procedure € 501. C.J.S. 
Criminal Law §§ 419-424; Dismissal and Nonsuit 
§§ 2-7, 9-10, 12, 14-16, 24.] 


no-load fund. See MUTUAI. FUND. 


nalo contendere (noh-luu kon-ten-do-ree). [Latin “I do 
not wish to contend”} NO Contest. — Often short- 
ened to nolo. (Cases: Criminal Law @275. C.J.S. 
Criminal Law §§ 398-407, 417.] : 


nolo plea. See pLea (). 


no man’s land. Labor law. The lack of clear jurisdiction 
between a state government and the federal govern- 
ment over labor disputes. @ This term was common 
in the 1950s, but its use has declined as later Jaws 
have clarified jurisdictional issues. 


NOM clause. abbr. NO-ORAL-MODIFICATION CLAUSE. 


nomen (noh-men or -man), n. [Latin] 1. Roman law. A 
personal name. © A Roman citizen generally had 
three names: a praenomen (“first name”), a nomen 
(“the name of the family group”), and cognomen (‘a 
surname”). 2. Hist. A person's first name. 3. More 
broadly, any name. PI. nomina. See AGNOMEN. 


nomen collectivum (noh-men kol-ak-t1-vam). [Latin] 
A collective name; a name of a class of things. 


nomen generale (noh-men jen-a-ray-lee). [Latin] A 
general name; a genus. 


nomen generalissimum (noh-men jen-a-re-lis-i- 
_ mem). [Law Latin] A name with the most general 
“Meaning. 


“Nomen altar A very general name: a 
hensive Such are the tine crime, demand, drat, 
estate, goods, grant, heir, house, Instrument,’ land, 
t , igation, offense.” Willlam G.Anderson, A 
Dictionary of Law 711 (1889). 
nomen juris (noh-men joor-is). [Latin] A legal 
name or designation. 


nomen universitatis (noh-men yoo-ni-ver-se-tay-tis). 

[Latin] Hist. The name of the whole together. 
“Thus the name Barony is, In our law, a nomen unlversitatis, 
for It Includes not only the fands over which the rights of 
f the arorey ther oanen” ‘Ban Tyner, hevnars cote 
of the msetves.” John Trayner, Trayner's Latin 

Maxims 390 (4th ed. 1894). 

nomen transcripticium (noh-men _ tran-skrip-tish- 
ee-om). [Latin “entry (in an account) transferred”) 
Roman law. A creditor's entry of a money debt into a 
new account (expensilatio) after wig another ac- 
count, thereby creating, with the debtor's permis- 
sion, a literal contract from an existing obligation, 
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which may or may not have been enforceable. Pl. 

nomina transcripticia. 
“The subject will, perhaps, become clearer by examples: 
... A has in the past had dealings by way of sale, ex- 
change, etc., with B, of which an account appears in his 
codex showing a balance a B for 500 aurel. A, with 
B's ebb Gece this Sint b E, aa pale bo 

je (contrary au 

eed one @ new account with the statement (contrary 
to strict fact) that he has advanced to B the sum of 500 
aurei. Hence the excensifatio represents a nomen transcrip- 
ticlum; a nomen (debt) has n transferred from one 
account to ancther .... {n effect the old contracts between 


obligation having been substituted in their place; obviously 
a course which offered many advantages to both parties, as 
& simplified the accounts, and saved utes about th 
previous transactions.” A.W. Leage, Roman Private Law 
317-18 (C.H. Ziegler ed., 2d ed. 1930). 
no-merit brief. See ANDERS BRIEF. 
nomina debitorum (nahm-a-na deb-i-tor-am). [Latin 
“entries (in a ledger) of names of debtors”] Roman 
law. Records of debt. See NOMEN TRANSCRIPTICIUM. 


nominal (nahm-a-nal), adj. 1. Existing in name only 
<the king was a nominal figurehead as he had no 
power>. 2. (Of a price or amount) trifling, esp. as 
compared to what would be expected <the lamp 
sold for a nominal price of ten cents>. 3. Of or 
relating to a name or term <a nominal defini- 
tion>. — nominally, adv. 

nominal account. See AccouNT. 

nominal asset. See ASSET. 

nominal capital. See CaPrraL. 

nominal consideration. See CONSIDERATION (1). 

nominal damzges. See DAMAGES. 

nominal defendant. See nominal party under PARTY (2). 

nominal director. See dummy director under DIRECTOR. 

nominal partner. See PARTNER. 

nominal party. See PARTY (2). 

nominal-payee rule. Commercial law. The rule that 
validates any A asia indorsement of an instrument 
(such as a check) when the instrument's drawer 
intended for the payee to have no interest in the 
instrument. UCC ¢ $-404(b). (Cases: Bills and Notes 
279. CJ.S. Bills and Notes; Letters of Credit §§ 29, 
150-151.] 

nominal plaintiff. See nominal party under PARTY (2). 

nominal rate. See INTEREST RATE. 

nominal sentence. See sEN'TENCE. 

nominal trust. See passive trust under TRUST. 

nominal value. See par VALUE. 

nominal yield. See coupon yield under yiELD. 

nominandus (nalim-a-nan-das). [Latin] Scots law. To be 
named. @ The phrase usu. referred to an heir whom 


the entailer had the right to name if that right was 
teserved in the deed of entail. See ENTAIL. 


nominate (nom-a-nat), adj. Civil law. Classified; having 
a — name or designation. See nominate contract 
under CONTRACT. 

nominate, vb. 1. To propose (a person) for election or 
appointment <Steven nominated Jane for presi- 


nominativus pendens 


dent>. [Cases: Elections @7122-147; Officers and 
Public Employees 8. C.J.S. Elections §§ 93, 95, 
97-110, 111(1), 112-114, 115(1), 116, 118(1), 119(1), 
135-137, 162; Officers and Public Employees § 47.] 2. 
To name or designate (a person) for a position <the 
testator nominated an executor, who later withdrew 
because he couldn’t perform his duties>. [Cases: 
Executors and Administrators €-14, 17(7). CJS. 
Executors and Administrators §§ 17-21, 43.] 


nominate action. See ACTION (4). 
nominate contract. See CONTRACT. 


nominatim (nah-mi-nay-tem), adv. [fr. Latin nomen 
“name”] Roman law. By name. @:This term refers to 
mentioning someone or something expressly by 
name or by specific description, so that (for exam- 
le) to disinherit persons nominatin means that there 

is no doubt who is meant to be excluded. 


nominating and reducing. Hist. A method used, esp. 
in London, to obtain special jurors from which to 
select a jury panel. @ Under this method, a number 
representing each person on a sheriff's list is drawn 
from a box until 48 unchallenged people have been 
nominated. Each party then strikes 12 people and 
the remaining 24 constitute the panel. 


nominating committee. See COMMITTEE. 


nominatio auctoris (nah-mi-nay-shee-oh awk-tor-is). 

‘ (Latin “naming of the originator (or seller)"] 1. In 
an action for the recovery of something, such as real 
estate, the defendant's plea that the property is 
actually owned by another party. @ The true owner 
is then required to defend the action. 2. Roman law. 
In an action alleging ownership of an item, the 
defendant's plea naming the seller, who then must 
assist in the defense of the action against the plain- 
tiff. — Also termed laudare auctorem. 


nomination. 1. The act of proposing a person for. 
election or appointment. ([Cases: Elections 
122-140. CJ.S. Elections: §§ 97-105, 111(1), 
112-114, 115(1), 116, 118(1), 119(1), 135, 137, 162.] 

£2. The act of naming or designating a person for an 
office, membership, award, or like title or status. ¢ 
Under parliamentary law, each. nomination is effec- 
"tively a proposal for filling the. blank in the question, 
“Resolved, That is elected.” See BLANK (2); 
CLOSE NOMINATIONS; OPEN NOMINATIONS. 


nomination paper. (usu. pl.) A document filed by an 
independent political group — usu. one not qualify- 
ing as a political party or able to hold primary 


elections — to place one or more nominees on a.. 


general-election ballot. [Cases: Elections 144. 
C.J.S: Elections § 108.] 


nomination to a living. Eccles. law. The right of an 
advowson owner to present a clerk to the bishop for 
induction to a benetice. © The owner of an advow- 
son can grant the right to another but is then bound 
to present whomever the grantee chooses. 


nominattvus (nahm-e-ne-ti-vas pen-denz), 1. 
(Latin “nominative hanging”) In a sentence, a nomi- 
native phrase that is not grammatically connected 
with the rest of the sentence. — Also termed nomi- 
native absolute. 


Bn. * 


nomina villarum 


“Nominativus pendens .... The let words {n the form 
of a deed inter partes (This deed,’ etc., to Poilggroest 
though an Ha age and convenient d 
having to the predicate deed 
witn ,| are sometimes of this kind.” Willlam A. Jowitt, 
The Dictionary of English Law 1230 (1958). 

nomina villarum (nahm-o-noe vi-lair-om), n. [Latin 

“names of the villages”) Hist. In the reign of Edward 
II, a list compiled by sheriffs of the names of the 
_ villages and possessors in their respective counties. 


nomine (nahm-o-nee), adv. [fr. Latin nomen “name")} 
Roman law. 1. By name; under the name of, as in sine 
nomine edere librum (“to publish [a book] anonymous- 
ly”). 2. On behalf of, as in proprio (suo) nomine (“on 
one’s own behalf”). 


nomine albae firmae (nahm-o-nee al-bee far-mee), adv. 
[Law Latin] Scots law. In name of blench farm. ® The 
hrase appeared in reference to one of the tenures 
by which lands were held for only a nominal sum 

_ (such as a penny) from the superior. 


" pomine damni (nahm-e-nee dam-ni), adv. (Latin) Scots 
law. By way of damage. ® A person was required to 
pay interest nomine damni. 


nomine dotis (nahm-oe-nee doh-tis), adv. [Latin] 
law. By way of dowry. 


nominee (nom-i-nee), n. 1. A person whe is proposed 

for an office, membership, award, or like title or 

status. @ An individual seeking nomination, election, 
ov appemtmnen’ is a candidate. A candidate for elec- 
tion becomes a nominee after being formally nominat- 
ed. See CanbIDpATE. 2. A person designated to act in 
place of another, usu. in a very limited way. 3. A 
party who holds bare legal title for the benefit of 
others or who receives and distributes funds for the 
benefit of others. 


nominee trust. See TRUST. 


nomine feudifirmae (nahm-o-nee fyoo-di-for-mee). 
[Law Latin] Scots law. In name of feu-farm; on 
account of lands held in feu. See Feu. 


nomine poenae (nahm-o-nee nee), n. [Latin “in the 
name of penalty”] 1. Civil law. A clause in a testa- 
ment requiring the heir to do oman by way of 
malty. 2, At common law, a penalty for nonper- 
rmance, such as additional rent to be paid by a 
tenant to a landlord for failing to perform certain 
conditions in a lease. 


nominis ‘receptio (nahm-o-nis ri-sep-shee-oh). [Latin] 
Roman law. A presiding judge's registering of an 
accused ms name in the rolls of a criminal 
court. © This registration was essential for the case to 
be tried. The day fixed for a criminal trial was 
ordinarily ten days after the nominis receptio. 

nomocanon (ne-mok-e-non or noh-me-kan-en). 1. A 
collection of canon and imperial laws applicable to 
ecclesiastical matters in the orthodox churches. @ 
The first nomocanon is falsely ascribed to Johannes 
Scholasticus, patriarch of Constantinople, in 553. 
Later canons consist primarily of the canons of the 
Quinisext and the ecclesiastical laws of Justinian. 2. 
A collection of the ancient canons of the apostles, 
councils, and fathers, without regard to imperial 
constitutions. 


nomogenetics. See COMPARATIVE NOMOGENETICS. 


Scots 
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nomographer (noe-m 
laws. 2. A person skilled in nomography. 


nomography (no-mog-re-fee). 1. The art of drafting 


laws. 2. A treatise on the drafting of laws. 
nomoscopy. See COMPARATIVE NOMOSCOPY. 
nomothete (noh-moa-theet), n. [fr. Greek nomes “law” + 


4, 


-ra-far). 1. A person who drafts : 


| 


4 


thetes “a n who prescribes”) Hist. A lawgiver. — 
Also speled newcthete. - 


a ee ould be befo 
the ecclesia or general meeting of at the ng 
of the year. They might be then and there rejected; ia 
was favorably, the ecclesia a 
bee Delors whens ave cs fer Ahad deplete 
num 18 pro} was put on 
Dig ts the regan Sorte Gf Marwan juiced meme: A 
vote of the nomothetes was :decisive for 
uaa’ 6 Onan 


tance or 
4011 (1695). 
nomothetics. See COMPARATIVE NOMOTHETICS. 
non (non). [Latin] Not; no. @ This term negates, 


sometimes as a separate word and sometimes as a 
i 


prefix. 


nonability. 1. The lack of legal capacity, esp. to sue on 


one's own behalf. 2. A plea or exception raising a 
lack of legal capacity. 


nonacceptance. 1. The refusal or rejection of some- 
thing, such as a contract offer; arjecTION W). 2. A 
buyer’s rejection of goods because they fail to con- 
form to contractual specifications. See UCC § 2-601. 
[Cases: Sales C119, 179(6). C.J.S. Sales §§ 192, 
194-202.] 3. A drawee’s failure or refusal to receive 
and pay a negotiable instrument. [Cases; Bills and 
yr S24. C.J.S. Bills and Notes; Letters of Credit 
§ 19.) 


non acceptavit (non ak-sep-tay-vit). [Latin “he did not 
accept’] In an assumpsit action against the acceptor 
of a bill of exchange, the defendant's plea denying 
acceptance of the bill. 


nonaccess. Family law. Absence of opportunity for 
sexual intercourse. @ Nonaccess is often used as a 
defense by the alleged father in paternity cases. Cf. 
we access under access. [Cases: Children Out-of- 
bg lock €932, 53. C.J.S. Children Out-of-Wedlock 
§§ 70, 108.] 


non accrevit infra sex annos (non o-kree-vit in-fra seks 
an-ohs), n. [Latin “it did not accrue.in. six years"] 
Hist. The general pleading form for the statute-of- 


limitations defense. 


nonacquiescence (non-ak-wee-es-gnts). Adiinistrative 
law. An agency’s policy of declining to be bound by 
lower-court precedent that is contrary to the agen- 
cy’s interpretation of its organic statute, but only 
until the Supreme Court has ruled on the issue. 


“Too much nonai 


mandate. The pra is generally u , but Is 
considered questionable when an agency es to iis 
legal ion In a case that could only be reviewed In a 


Security 
latter kind of nonacquiescence in the administration of its 
disability benefits ram in the 1980's, it was widely 
criticized.” Emest Gel onald M. Levin, Administra- 
tiva Law and Process in a Nutshell 88 n.2 (4th ed. 1897). 


i 
i 
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Bonscnee sound retirement system. A retire- 

ment plan that uses current contributions and assets 
to pay current benefit obligations, instead of invest- 
ing contributions to pay future benefits. Cf. acruart-. 
ALLY SOUND RETIREMENT SYSTEM. 

nonadmission. 1. The failure to acknowledge some- 
thing. 2. The refusal to allow something, such as 
evidence in a legal proceeding. 

nonadmitted asset. See ASSET. 


nonae et decimae (noh-nee et des-o-mee), n. pl. [Law 
Latin “ninths:and tenths”) Hist. Two payments that 
church-farm tenants make to the church, the first 
being rent for the land and the second being a tithe. 


nonage (non-ij)..1. MINORITY (1). 2, NONAGIUM. 


nonaggression pact, Int'l law. A treaty in which two or 
more countries agree not to engage in aggressive 
military operations against one another. — Also 
termed nonaggression treaty. 

nonagium (noh-nay-jee-om). (Latin “a ninth”) Hist. 
The ninth part of a decedent's personal property, 


sometimes payable to the parish clergy for. pious. 


uses. — Also termed nonage. 


nonaligned state. Int'l law. A (usu. less developed) 
country that has banded together with other-similar- 
ly situated countries to enhance its political and 
economic position in the world. © The movement of 


nonaligned states formally at a summit in 
1961, and during the Cold War these countries 
declared their independence from both the western 
and the Soviet blocs. : 


nonancestral estate. See ESTATE (). a4 


nonancestral property. See nonancestral estale undcr Es- 
TATE (2). 


nonapparent easement. See discontinuous easement un- 
der EASEMENT. 


nonapparent servitude. See seRvITUDE (2). 


nonappearance. The failure to ap in court, esp. to 
‘prosecute or defend a lawsuit. See DEFAULT, NONSUIT. 
nonapportionment rule. Oil & gas. The majority doc- 
trine that royalties accrued under a mineral lease on 
land that is later subdivided *during the lease term 
are not shared by the owners of the subdivisions, but 
belong exclusively to the owner of the land. where 
the producing well is located. For example, if Grey 
ted a lease to Wainwright, then sold orie-half of 
e land to Svenson, and a well on Wainwright's half 
began Doses minerals, only Wainwright would 
be entitled to the royalty. Cf. APPORTIONMENT RULE. 


nonart rejection. See formal rejection under REJECTION. 


nonassertion letter. Patents. A patentee's written decla- 
ration that the holder does not intend to enforce the 
right to exclude others from practicing: specified 
claims of a ep @ The patentee may choose to 
waive the right entirely or specify a time limit for the 
waiver... [Cases: Patents 82. -O.J.S::.« Patents 
§§ 114-118.) ae. 

nonassertive conduct. See CONDUCT. ete 


nonassessable insurance. See INSURANCE... - 


4 nonassessable stock. See STOCK.” 6) Fars 


non cepit 


non assumpsit (non e-som[p]-sit). [Latin “he did not 
undertake”] Hist. A general denial in an action of 
assumpsit. See assumpsrr. [Cases: Assumpsit, Action 
of 20. C.J.S. Assumpsit, Action of § 19.] 


s the e (n assumpsit, wheth- 
er or general, and fs In effect a formal denial of 
ity on the promise or contract alleged. {t denies not 
ment or statement of the plaintiff's right, but 
also the breach, and allows def show 
was 
commencing sult.” Benjamin J. Shipman, Handbook of 
Plea 182, at 322 (H Winthrop Bal- 
tantine ed., Sd ed. oe. i iid 
non assumpsit infra sex annos (non o-sam{p]-sit in- 
fra seks paging n. [Latin “he. did not Gudecige 
within six years"} Hist. The specie pleading form 
.for the statute-of-limitations defense in an action of 
assumpsit. ; is 
nonbailable, adj. 1. (Of a ‘aren not entided to bail 
<the defendant was nonbailable because of a charge 
of first-degree murder>. (Cases: Bail €=43. C.J.S. 
Bail; Release and Detention Pending Proceeding: 
§§ 18-28.] 2. (Of an offense) not admitting of bail 
<murder is a nonbailab'e offense>. 
nonbank, adj. Of, relating to, or being an entity other 
than a bank <a nonbank depositor> <a nonbank 
creditor>. 


nonbank bank. See BANK. 


nonbank financial institution. See MONEY SERVICE BUSI- 
NESS. 

nonbillable time. An ogi fa or elon ok time 
that is not chargeable to a client. Cf sittaBLe TIME. 

nonbinding minitrial. See summary fury trial under TrI- 
AL 


nonbinding summary jury trial. See. summary jury triale 
under ‘TRIAL. ; an 

non bis idem. See NON BIS IN IDEM. 

non bis in idem (non bis in 1-dem). [Latin] Scots. law. 
Not twice for the same thing. © The phrase usu. 

piyeferred to the law forbidding more than one trial 


+ for the same offense. It essentially refers to the 


double-jeopardy bar. — Also termed non bis idem; 
non bis in eodem. See DOUBLE JEOPARDY. , 


noncallable bond. See noncallable security under securi- 

TY. Br 

noncallable security. See secuRITY. 

noncancelability clause. An insurance-policy provi- 
sion that prevents the insurer from encing the 


pole after an insured’s loss, as long as the premium 
as n paid. [Cases: Insurance 1916, 1920.] 


noncapital, adj. (Of a crime) not involving or deserv- 
ing of the death penalty <noncapital murder>. 

noncareer vice-consul. See VICE-CONSUL. 

noncash charge. See CHARGE. i 

non cepit (non see-pit). [Latin “he did not take”] Hist. 
A general denial in a FA a action that puts at 
issue both the taking and the place of taking. — Also 
termed non cepit modo et forma. See REPLevin. (Cases: 
’ Replevin 63, 69.) 


“'Non ls the general issue In réplevin, and is a formal 
dontal both of the feet rid the face @t tie aionod Gang 


nencitable 
dentes the taking only, and not the fol ef pos: 
sosslon. Where epin be tad is Oronny for 
lawfully obtained, unlawhaty detained, tha issue 
She Getnpeinn erty ich not the plaints rin Benjani 
% ‘8 Wy . 
Shipman, of § 178, at 


918 (Henry Winthrop Ballantine ed., Sd ed. 1923). 
noncitable, adj. Not authorized by a court to be used 
as legal precedent. @ In general, unpublished opin- 
ions are noncitable, although court rules vary. — 
Also termed uncitable. Cf. crraBLe. 


noncitizen. A person who is not a citizen of a particu- 
lar place. See atsen. [Cases: Citizens €=]. CJ.S. 
Citizens §§ 7, 12.) 

’ “Ronclaim. A "s failure to pursue a right within 
the time limit, resulting in that person's being 
ba from asserting the right. See sTATUTE OF LIMI- 
TATIONS. - . : 

nenclaim statute. See siaruTe. ‘ 

nencode state. His/. A state that, at a given time. had 
not procedurally merged law and equity, so that 

uity was still administered as a separate system. © 
The term was current primarily in the early to 
mid-20th century. — Also termed common-law stale. 

- Cf. cone STATE. 

noncombatant, adj. 1. Not serving in a fighting capaci- 
ty <ncncombatant personnel>. 2. Not designed for 
combat <noncombatant vehicle>. 

noncombatant, n. 1. An armed-service member who 
serves in a non-fighting capacity. 2. A civilian in 
wartime.’ a ; 

noncommercial partnership. See nontrading partnership 

Under PARTNERSHIP. 
noncommissioned officer. See OFFICER (2). 


noncompete covenant. See noncompelition covenant un- 
der COVENANT (1). 


noncompetition agreement. See noncompelilion cove- 
nant under COVENANT (1). 


noncompetition covenant. See COVENANT (1). 


non 
“not master of one’s mind"] 1, Insane. 2. Incom 
tent. Cf compos sentis. [Cases: Mental Health 

non“ coneessit (non: kan-ses-it); ‘n, [Law Latin “he did 
‘not grant’ Hist..1. English law. The plea by which 
the deféndant denies that certain rights were given 
by letters patent to the plaintiff. © For example, if a 
plaintiff sues for the infringement of a patent right, 
the defendant can deny that the Crown granted the 
plaintiff that right as alleged in the plaintiff's decla- 
ration. 2. A plea by a stranger to a deed, by which 
the title and operation of the deed are placed in 
issue. 

nonconforming goods, See Goons. 

nonconforming lot. See Lor (. 

nonconforming use. See usE (). 


nonconformist. A person who refuses to follow estab- 
lished customs, practices, beliefs, or ideas; esp., an 
English. Protestant who refuses to adhere to the 
‘ Church of England. : 


mentis (non kom-pes men-tis), adj. [Latin?: 
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nonconfermity. The failure to comply with some- 
thing, as in a contract specification. 


nonconsensual, adj. Not occurring by mutual consent 
<nonconsensual sexual relations>. 


nonconsent. 1, Lack of voluntary agreement. 2, Crimi- 
nal law. In the law of rape, the refusal to engage 
willingly in sexual intercourse. See consent. (Cases: 
Rape 8. C.J.S. Rape § 18.) 

non constat (non kon-stat). [Latin “it is not settled"*] It 
is not certain or agreed. © The phrase is generally 
used to state that some conclusion does not necessar- 
ily- follow although it might appear on its face to 
follow. Cf. NON seQurTUR. 


“Non Constat .... Words frequently used, particulaity In 
to 
apart dottonety a emer aa 
the declaration was not , because non whether 
AS was seventeen years of age when the action was 
." 3 John Bouvier, Bouvier's Law Dictionary 
2355 (6th ed. 1914). 
nonconstitutional, adj. Of or relating to some ! 
basis or principle other than those of the U.S. Con- 
stitution or a state constitution <the appellate court 
refused -— on nonconstitutional procedural 
grounds — to hear the defendant's argument abou: 
cruel and unusual punishment>. Cf. unconsttTv- 
TIONAL. 
nonconsumable, n. A thing (such as land, a vehicle, or 
a share of stock) that ‘can be enjoyed without any 
change to its substance other than a aatural diminu- 
tion over Gime; NONFUNGIBLE. Cf. ConsUMABLE. — 
nonconsumable, adj. 
noncontestability clause. Seé INCONTESTABILITY CLAUSE. 
noncontest clause. See NO-CONTEST CLAUSE. 


nonceniiuuing guaranty. See limited guaranty under 
GUARANTY. 

noncontinuous easement. See discontinuous easement 
under EASEMENT. 

noncontract, adj. See NONCONTRACTUAL. 

noncontract denurrage. See DEMURRAGE. 

noncontractual, adj. Not relating to or arising from a 
contract <a noncontractual obligation>. — Also 
termed noncontract. 

noncontractual duty. See DUTY (2. 


noncontribution clause. A fire-insurance-policy provi- 
sion stating that only the interests of the property 
owner and the first mortgagee are protected under 
the policy. [Cases: Insurance 3449. CJ.S. Insur- 
ance § 1395.] 

noncontributory, adj. 1. Not involved in something. 2. 
(Of an employee benefit p!an) funded solely by the 
employer. [Cases: Pensions 25. C.].S. Pensions and 
Retirement Plans and Benefits § 16.) 


noncontributery pension plan. See PENSION PLAN. 
noncore proceeding. See RELATED PROCEEDING. 
noncovered wages. See WAGE. 


non culpabilis (non kal-pay-bo-les). 
ply Abbr. non cul. 


noncumulative approach. See DUALITY OF ART. 


{Latin) Not 
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noncumulative dividend. See pivipEnp. 
noncumulative preferred stock. See stock. 


noncumulative stock. See noncumulative preferred stock 
under sTock. 

noncumulative voting. See voTinc. 

noncustodial, adj. 1. (Of an interrogation, etc.) not 
taking place while a person is in custody. 2. Of or 
relating to someone, esp. a parent, who does not 
have sole or primary custody. 

noncustodial interrogation. See INTERROGATION. 

noncustodial parent. See PARENT. 

noncustodial sentence. See SENTENCE. ; 

non damnificatus (non dam-no-fo-kay-tos). [Latin “he 
is not damaged”] In an action of debt on a bond that 
holds the plaintiff harmless, the defendant's plea 
that the plaintiff has not been damaged. 

nondeadly force. See FORCE. 

non debit. Sec NEVER INDEBTED, PLEA OF. 

non decimando (non des-e-man-doh). See DE NON DECI- 
MANDu. : 


“non dedit (non dee-dit), n. {Latin “he did not grant”] 
NE DONA PAS. ; 


' non deficit jus sed probatie (non def-e-sit jast s¢d proh- 


bay-shee-oh). [Latin] Scots law. The right is not lack- 
ing. but the proof of it. ¢ The phrase appeared in 
erence to the principle that many nights, both 
a se and sometimes undisputed, require a spe- 
cial mode of proof, such as a written document. 
nondelegable (non-del-o- 1), adj. (Of a power, 
function, etc.) not capable of being entrusted to 
another's care <the duty to maintain the premises is 
a nondelegable duty>. : 


nondelegable duty. See bury (1). : 
nondelegation doctrine. See n=LEGATION DOCTRINE. 


nondelivery. A failure to transfer or convcy some- 
thing, such as gcods. Cf. petivery. 


non demiset (non do-mr-zit). [Latin “he did not de- 
mise"’] Hist. 1. A defensive plea in an action for rent 
when the plaintiff failed to plead that the demise was 
by indenture. @ It could not be used if the plaintiff 
eged an indenture. 2. In a replevin action, a plea 

in bar to an avowry for arrears of rent. 


nondepository provider of financial services. See 
MONEY SERVICE BUSINESS. 


non detinet (non det-i-net or det-o-net). [Latin “he does 
not detain”) Hist. 1. The pleading form of a general 
denial in a detinue action for recovery of s 
detained by the defendant. © A non detinet denies 
both the detention and the plaintiff's right of posses- 


sion or property in the aoe claimed. See pETINUE. 
[Cases: Benue @>17. CJ.S. Detinue §§ 30-31.) 2. 
Loosely, NON CEPIT. 


nondirection. The failure of a judge to properly in- 


struct a jury on a necessary point of law. 
nondischargeable debt. Sce prsr. 


nondisclosure. 1. The failure or refusal to reveal 
something that either might be or is required to be 


non distring 
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revealed. Cf. CONCEALMENT. (Cases: Fraud €>16.] 2. 


NONDISCLOSURE AGREEMENT. : 


nondisclosure agreement. Trade secrets. A contract or: 


contractual provision containing a person's promise ®' 
not to disclose any information shared by or discov- 
ered from a trade-secret holder, including all infer-~- 
mation about trade secrets, procedures, or other 
internal matters. © Employees and some nonemploy- 
ees, such as beta-testers and contractors, are fre- 
quently required to sign nondisclosure agree- 
ments. — Often shortened to nondisclosure. — Also 
termed confidentiality agreement. 


nondiscretionary trust. See fixed triist under TRusT. 


endo (non di-strin-jen-doh). [Law Latin 
“not to be distrained”] A writ to prevent the distraint 


_ of something. 
nondiverse, adj. 1. Of or relating to similar 


<the 
attorney's practice is nondiverse: she handles only 
criminal matters>. 2. (Of a person or entity) having 
the same citizenship as the party or parties-on the 
other side of a lawsuit <the ies are nondiverse 
because path plaintiff. and ceknidane are California 
cidzens>. diversity jurisdiction under JURISNICTION. 
(Cases: Federal Courts @@286.1.] 


nonelected claim. See PATENT CLAIM. 
nonenablement. Patents. In a patent attain: spec- 


ification, the quality of not being clear or complete™~ 
enough to teach a person skilled in the art how to., 
make and use the invention without undue experi- > 
mentation. — Also termed lack of enablement. 


nonenablement rejection. See REJECTION. “se 
non entia (non en-shee-9). [Law Latia] Hist. Nonenti- 


ties; things not existing. 


nones (nohnz), n. [fr. Latin nonus “ninth"] 1. Roman 


law. In the Roman calendar, the ninth day before 
the ides, being the 7th of March, May, July, and - 
October, and the 5th of the other months. 2. Eccles. 
daz. In the Roman Catholic church, one of the seven 
daily canonical hours (about 3:00 p.m.) for prayer 
and devotion. 3. Archaic. The ninth hour after sun- 
vise, usu. about 3:00 p.m. Cf. CALENDS; IDES. 


nonessential mistake: See ‘unessential mistake under Mis- 


“TAKE, 


nonessential term. See fonfundamental term under 


TERM (2). 


° 


ston est. See NON EST INVENTUS. . 
non est factum (non est fak-tam). (Latin “it is not his 


deed") Hist. A denial of the execution of an instru- 
ment sued on. [Cases: Bills and Notes 475. C.J.S. 
Biils and Notes; Letters of Credit § 272.] 


“The general Issue in eevenant fs ‘non est factum," which is. 
denial that the deed Is the deed of the defendant.” 


a formal 

Benjamin J. Shi Handbook of Common-Law - 

g 187 af 331 (Henry Winthrop Balanting od, 8d ed. 1823 o 
general non est factum. Hist. A broad, nonspecific 
denial that an instrument was executed or execut-- 


ed properly. 
particular non est factt:m. See special non est factum. 


iste! non est factum. Hist. A pleading that speci- 
ies the grounds on which an instrument's execu- 


a 


non est Inventus 


tion is invalid or nonbinding. — Also term 
* particular non est factum. 
non est factum. Hist. A sworn denial that 
puts the validity of the instrument as well as the 
signature in question. 
. non est inventus (non est in-ven-tes). [Latin “he is not 
* found”) Hist. A statement in a sheriff's return indi- 
cating that the person ordered arrested could not be 
found in the sheriff's jurisdiction. — Sometimes 
shorted to non est. — Abbr. n.e.t. 


“tf non est inventus was retumed to the bil, and the plaintiff 
pce gid fuc ile bpd Legit og dy byeatly 


‘nonexclusive 
‘nonexclusive license. See LICENSE. 
nonexclusive listing. See open listing under LISTING (). 
nonexecutive right. Oi! & gas. A mineral interest that 
does not confer the right to lease. © Nonexclusive 
rights include royalty interests and nonexecutive 
mineral interests. 
nonexempt property. A debtor’s holcings and posses- 
“. sions that a creditor can attach to satisfy a debt. Cf 
EXEMPT PROPERTY (0). 


‘nonfeasance (non-feez-onts), n. The failure to act 
when a duty to act existed. Cf. MALFEASANCE; MISFEA- 
SANCE; FEASANCE. [Cases: Municipal Corporations 
.735; Negligence 200. C.J.S. Municipal Cozpora- 
tions §§ 668, 671-672, 682; Negligence §§ 5-13, 
15-20, 33, 64.] — nonfeasant, adj. — nonfeasor, n. 


tnaction or a 
io protect them cor Cee 


at al, Prosser 
at 374 (Sth ed. 1984). . 
non fecit (non fee-sit). [Latin “he did not make it"] A 
denial in an assumpsit action on a promissory note. 
non fecit vastum contra prohibitionem (non fee-sit vas- 
tam kahn-tro proh-fh 
did not commit waste against the prohibition’’] In an 
estrepement action,.a tenant’s denial of any destruc- 
tion to lands after an adverse judgment but before 
the sheriff has deliveréd possession of the lands to 
the plaintiff. See estRePEMENT. 
nonfelonicus homicide. See HOMICIDE. 


nonforfeitable, adj. Not subject to forfeiture. See Fror- 
Ferrure. [Cases: Controlled Substances. 164; For- 
feitures €=3.] 


nonforfeiture option. See orprion. 
nonfreehold estate. See esTaTE (1). 


nonfunctional, n. Trademarks. A feature of a good that, 
although it might identify or distinguish the good 
from others,-is unrelated to the product's use. 
(Cases: Trade Regulation €=43. C.J.S. Trade-Marks, 
Trade-Names, and Unfair Competition §§ 49-50.) 


nonfundamental term. See TERM (2). 


éasenient. See common easement under fi 


ish-ee-oh-nam). [Latin “hé. 
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nonfungible (non-fon-jo-bal), adj. Not commercially 


int geable with other pro of the same 
kind <a piece of land is eonded as nonfungi- 
ble>. — nonfungible,n. ‘° ~ 


nongermane amendment. See AMENDMENT (8). 


nongovernmental organization. Int'l law. Any scienti- 
fic, professional, business, or public-interest organi- 
zation that is neither affiliated with nor under the 
direction of a government; an international organi- 
zation that is not the creation of an agreement 
among countries, but rather 1s composed of private 
individuals or organizations. © Examples of nongov- 
ernmental o izations, which are often ed 
consultative status with the United Nations, include 


Ampeety International, G , and the Inter- 

national Committee of the Cross. — Abbr. 
NGO. 

non impedivit (non im- -vit), n. [Latin “he did not 

. impede”) The defendant’s general ‘dénial in a guare 


impedit action. @ This is the Latin form equivalent to 
ne disturba pas. See NE DISTURBA PAS; QUARE IMPEDIT. 

non implacitando aliquem de libero tenements sine brevt 
(non im-plas-o-tan-doh | al-o-kwem dee lib-or-oh 
ten-e-men-toh si-nee bree-v1) (Latin “not impleading 
anyone of his free tenement without a breve] Hist. 
A writ that prohibited bailiffs or others without a 
writ from the king from distraining anyone from 
touching their freehold estates. ; 

noninfamous crime. See crime. 

non infregit conventionem . (non -in-free-jit_ ken-ven- 
shee-oh-nam). {Latin “he committed no breach of 
covenant”) Hist. A defensive plea in an action for 
breach of covenant. 

noninstallment credit. See CREDIT (). 

noninsurable zisk. See Risk. 

nonintercourse. 1. The refusal of one country to deal 
commercially with another. @ For example, the 
Non-Intercourse Act of 1809, a con ional act, 
prohibited the importation of British or French 
goods. 2. The lack of access, communication, or 
sexual relations between husband and wife. Cf. non. 
ACCESS. 

nonintercourse act. Jnt’l law. A statute that suspends 
commercial or other relations between ‘nations. 


’ non-interest-bearing bond. See discount.-bond under 


BOND (3). 


non int (non in-ter-fyoo-1). [Latin “I was not 
present] A reporter's note. 

noninterpretivism, n. In constitutional interpretation, 
the doctrine holding that judges are not confined to 

- the Constitution’s text or preratification history but 
may instead look to evolving social norms and values 
as the basis for constitutional judgments. Cf. inter. 
PRETIVISM; ORIGINALISM. — noninterpretivist, n. 

nonintervention, Int'l law. The principle that a coun- 
try should not interfere in the internal affairs of 
another country. @ The U.N. Charter binds it from 
intervening “in matters which are essentially within 
the domestic jurisdiction of any state ....” U.N. 
Charter art. 20). — Also termed principle of noninter- 
vention. ; 
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nonintervention executor. See independent executor un- 
der EXECUTOR. 


nonintervention will. See witt. 


non intromittendo, quando breve praecipe in capite 
subdole impetratur (non in-troh-mi-ten-doh, kwon- 
doh bree-vee pree-sa-pee [or pres-a-pec] in kap-o-tee 
sab-de-lee im-po-tray-tar), n. [Latin “not interfering, 
when the writ praecipe in capite was obtained by 
deceit") Hist. A writ issued to the King’s Bench or 
Eyre, commanding them not to aid a person who 
obtained a praecipe in capite for lands from the king 
because that person likely obtained the writ deceit- 
fully, and ordering them:to put that person to the 
writ of right. 

nonintromittent clause (non-in-troh-mit-ont). English 
law. A clause.in the charter of a borough exempting 
it from the jurisdiction of the justices of the peace 
appointed for the borough’s county. 


nonissuable plea. See PLEA (3). 


nonjoinder. 1. The failure to bring a person who is a 
necessary party into a lawsuit. Fed. R. Civ. P. 
12(b)(7), if. See JOINDER. Cf. MISJOINDER (1); DISJOIN- 
DER (1). [Cases: Federal Civil Procedure @°384; Par- 
ties 77, 81. C.J.S. Parties §§ 197, 205.] 2. Patents. 
Failure to name a coinventor in a patent application. 


rorjudicial day. See vay. 

nonjudicial foreclosure. See FORECLOSURE. 
nonjudicial oath. See oaTH. 

nonjudicial punishment. See PUNISHMENT. 


nonjuridical (non-juu-rid-i-kal), adj. 1. Not of or relat- 
ing to judicial proceedings or to the administration 
of justice <the dispute was nonjuridical>. 2. Not of 
or relating to the law; not legal <a natural person is 
a nonjuridical entity>. Cf. suRIDICAL. 

non juridicus (non juu-rid-i-kes), adj. [Latin “not judi- 
cial”] Of or relating to a day when courts do not sit 
or when legal proceedings cannot be conducted, 
such as a Sunday. 


nonjuror. 1. Someone whois not serving as a juror.:2} 
Hist. A person who refused to pledge allegiance to 
the sovercign; specif., in:England and Scotland, a 
clergyman who, after 1688, refused to break the 
oath to James II and his heirs and successors, and to 
recognize William of Orange as king. @ In Scotland, 
a nonjuror was also ized by the Presbyterian 
Church as a el Sara who refused to renounce the 
Episcopal Church when it was disestablished in 1690 
in favor of Presbyterianism. 


nonjury, adj. Of or relating to a matter determined by 
a judicial officer, such as a judge, rather than a jury 
<the plaintiff asked for a nonjury trial>. [Cases: 
Federal Civil Procedure 2251; Trial €@367. C.J.S. 
Trial §§ 1018-1021.] 
nonjury trial, See bench trial under TRIAL. 
nonjusticiable (non-jes-tish-ee-o-bal or non-jas-tish-a- 
‘bal), adj. Not proper for judicial determination <the 
controversy was nonjusticiable because none of the 
arties liad suffered any harm>. (Cases: Action 6; 
ederal Courts 12.1. C.J.S. Actions §§ 38-45.] 


nonjusticiable question. See POLITICAL QUESTION. 


“nonmovant 


nonlapse statute. See ANTILAPSE STATUTE. 
nonlawyer. A person who is not a lawyer. 


nonleviable (non-lev-ee-a-bal), adj. (Of | abil or 
assets) exempt from execution, seizure, forfeiture, or 
sale, as in bankruptcy. See Homestead Law. [Cases: 
Exemptions @1; Homestead @1.] 


non liquet (non h-kwet or li-kwet). [Latin “it is not 
clear") 1. Civil law. The principle that a decision- 
maker may decline to decide a dispute on the 
‘ound that the matter is unclear. @ Even British 
Judges formerly sometimes said Non liquet and found 
for the defendant. 2. Int'l law. A tribunal’s nondeci- 
sion resulting from the unclarity..of the-law applica- 
ble to the dispute at hand. @ In modern usage, the 
phrase appears almost always in passages stating 
what a court must not do: trib ;.are routinel 
disallowed from declaring a now liquet:'-— Abbr. nl. 


nonliquidating distribution. See pisTRiBUTION. 
nonliteral infringement. See DOCTRINE OF EQUIVALENTS. 


nonmailable, adj. Of or relating to a letter or parcel 
that cannot be transported by mail for a particular 
reason such as the package's size, contents, or ob- 
scene label. (Cases: Postal Service 14. C.J.S. Postal 
Service and Offenses Against Postal Laws §§ 15-17.) 


nonmarital child. See illegitimate child under cHin. 
nonmarketable security. See SECURITY. 
nonmedical policy. See tNSURANCE POLICY. 
nonmember bank. See BANK. 


non memini (non mem-o-ni). {Law Latin] Scots law. 1 
do not remember. ® The phrase appeared in refer- 
ence to an oath in which one person swore no 

_ remembrance of a transaction. 


debt, or of receiving the al such , aS not, 
qvidence of ha Need eamel fey eemin cece of 
‘or In his favour, where the le clreu 


mstances 

tend to the conclusion that the non memini ls not only an 
answer, but a l@ one. But if the fact referred 

that the to be 


Is so recent cannot be believed 
ing truth, and Tee ake eoniat inthe 
wi “ 
same manner as if h 38d to-dépone.” John 


t) refused to- 
Trayner, Trayner’s Latin Maxims 397 {4th ed. 1694). 


non merchandizanda victualia (nofi: mer-chen-di-zan- 


de vik-choo-ay-lee-a), n. [Law Latin “not to mer- 
chandise victuals”] Hist. A writ directing justices of 
assize to investigate and punish towf magistrates 
who retailed victuals while in office. 


nonmerchantable title. See unmarketable litle under 
TITLE (2). 


nonmetered license. See LICENSE. 


non molestando (non moh-le-stan-doh), n. [Law Latin 
“by not molesting”) Hist. A writ available to a person 
whose possession of land has been disturbed, con- 
trary to the Crown's protection. 


nonmonetary item. An asset or liability whose price 
fluctuates over time (such as land, equipment, inven- 
tory, and warranty obligations). 


nonmovant (non-moov-ant). A litigating party other 
than the one that has filed the motion currently 


nonmutual collateral estoppel 


under consideration <the court, in ruling on the 
plaintiff's motion for summary judgment, properly 
resolved all doubts in the nonmovant’s favor>. 


nonmutual collateral estoppel. See COLLATERAL ESTOP- 
PEL. 


nonnavigable, adj. 1. (Of a body of water) unaffected 
by the tide. [Cases: Navigable Waters $1. C.J.S. 
favigable Waters § 1,] 2. (Of a body of water) incapa- 
ble of allowing vessels to pass for travel or com- 
merce. 3. (Of any vessel) incapable of being steered. 
Cf. NAVIGABLE. 


nonnegotiable, adj. 1. (Of an a ment or term) not 
subject to ciange <the kdnapper’s demands were 
nonnegotiable>. 2. (Of an instrument or note) in- 
ar of transferring by indorsement or delivery. 
Cf. NEGOTIABLE INSTRUMENT. [Cases: Bills and Notes 
$144. CJ.S. Bills and Notes; Letters of Credit §§ 127, 
129-130, 143.) . - 


nonnegotiable bill of lading. See straight bill of lading 
under BILL OF LADING. : 


nonnegetiable document of title. See DOCUMENT OF 
TITLE. 


non numeratae niae (non n{yloo-moe-ray-tee pi- 
aa Latin] Hist. (Defense) of money not 
paid. 


non obstante (non ahb-stan-tee or ab-stan-tee), n. {Lat- 
in “notwithstanding”]. 1. Hist. A doctrine used by 
the Crown of England to give effect to certain docu- 
ments, such as grants or letters patent, despite an 
laws to the contrary. @ This doctrine was abolish 
by the Bill of Rights. 2. A phrase used in documents 
to preclude any interpretation contrary to the stated 
object or purpose. 3. NON OBSTANTE VEREDICTO. 


non obstante veredicto (non ahb-stan-tee [or ob-stan- 
tee] ver-o-dik-toh). [Latin] Notwithstanding the ver- 
dict. — Often shortened to non obstante. —- Abbr. 
n.o.v.; NOV. See 7 notwithstanding the verdict 
under jyupcMenT. [Cases: Federal Civil Procedure 
€ 2601; Judgment 199. CJ.S. Judgments 
§§ 62-68, 70.] 


nonobviousness. Patents. 1. An invention’s quality of 
being sufficiently different from the prior art that, at 
the time the invention was made, it would not have 
been obvious to a person having ordinary skill in the 
art relevant to the invention. 2. The requirement 
that this quality must be demonstrated for an inven- 
tion to be patentable. © Nonobviousness may be 
demonstrated with evidence concerning prior art or 
with other objective evidence, such as commercial 
success or professional approval. The test of obvious- 
ness involves examining the scope and content of the 
prior art, the differences between the prior art and 
the patent claims, and the level of ordinary skill in 
the art. 35 USCA § 103. See GraHam racrors. Cf. 
NOVELTY; OBVIOUSNESS. [Cases: Patents © 16(1). C.J.S. 
Patents § 68.) 

nonoccupant visitor. Criminal procedure. A person who 
owns, coowns, is employed by, or is a patron of a 
business enterprise where a search is being conduct- 
ed in accordance with a search warrant. 


nonoccupational, adj. 1. Not relating to one’s job. 2. 
Of or relating to a general-disability policy providing 


1082 


benefits to an individual whose disability prevents 
that individual from working at any occupation. 
(Cases: Insurance €=2561(5).] 


nonoccupier. One who does not occupy a particular 
piece of iand; esp., an entrant on land who is either 
an invitee or a licensee. See INVITEE; LICENSEE (2). 


non omittas ter liberatem (non o-mit-as prop-tor 
lib-o-ray-tem). [Latin “do not omit because of any 
liberty”) Hist. A clause, usu. contained in writs of 
execution, directing the sheriff to execute the writ 
regardless of whether the sheriff had been ted 
the requisite special authority from a franchise (lib- 
erty) or district. (Cases: Execution 60. C.J.S. Exe- 
cuttons §§ 57-58.) 


nonoperating income. See INCOME. 
nonoperative performance bond. See PERFORMANCE 
BOND. 


nonoriginal bill. See Bit (2). 


nonownership theory. Oil & gas. A characterization of 
oil-and-gas rights used in a minority of jurisdictions, 
holding that the owner of a severed mineral interest 
does not have a present right to possess the oil and 
gas in place, but only to search for, develop, and 
produce it. @ Because there is no right to present 
possession, the interest of such an owner in a no- 
nownership-theory state is akin to a profit a pren- 
dre: a right to use the land and remove items of 
value from it. This theory is used in California, 
Wyoming, Louisiana, and Oklahoma. Cf. owneRsHIP- 
IN-PLACE THEORY. 

non pars subsiantiae sive fundi, sed accidens (non parz 
sab-stan-shee-ee si-vee fan-di, sed ak-si-denz). [Law 
Latin] Scots law. Not a part of the substance or the 
land, but an accident. © The phrase appeared in 
reference to servitudes, among other things. 


nonparticipating, adj. Of or relating to not taking part 
in something; neck. not sharing or having the oht 
to share in profits or surpluses. — Often shortened 
to nonpar. 

nonparticipating preferred stock. See stock. 

nonparticipating royalty. See ROYALTY (2). 

nonpayment. Failure to deliver money or other valu- 
ables, esp. when due, in discharge of.an obligation. 
Cf. PAYMENT «. [ : Contracts €312(3). C.J.S. 
Contracts § 584.) 

nonpecuniary damages. See DAMAGES. 


nonpecuniary injury. See irreparable injury under inju- 
RY. 


nonperformance. Failure to discharge an obligation 
(esp. a contractual one). Cf. PERFORMANCE; MISPERFOR- 
Cases: Contracts €°315. C.J.S. Contracts 


nonperforming loan. See LOAN. 
nonpersonal action. See ACTION (4). 
non plevin (non plev-in). [Latin] Hist. The failure to 


timely replevy land after it is taken by the Crown on 
a default. 


non ponendis in assisis et juratis (non pa-nen-dis in a- 
si-zis et juu-ray-tis), n. [Law Latin “not to be put in 
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assizes and juries”) Hist. A writ discharging a person 
from jury duty. 
nonpossessory estate. See FUTURE INTEREST. 


nonprivity (non-priv-a-tee). The fact or state of not 
being in privity of contract with another; lack of 
privity. See rrivity. (Cases: Contracts €°186; Sales 
255. CJS. Contracts §§ 610-611; Sales 
§§ 240-241, 284, 288-289.] 
horizontal nonprivity. The lack of privity occurring 
when the plaintiff is not a buyer within the distrib- 
utive chain, but one who consumes, uses, or is 
otherwise affected by. the goods. @ For example, a 
houseguest who becomes ill after eating meat that 
her host bought from. the local deli is in horizontal 


nonprivity with the deli. (Cases: Sales @=255. 


C.J.S. Sales §§ 240-241, 284, 288-289.] 


vertical nonprivity. The lack of privity occurring: 


when the plaintiff is a buyer within the distributive 
chain who did not buy directly from the defen- 
dant. @ For example, someone who buys a drill 
from a local hardware store and later sues the 
drill’s manufacturer is in vertical nonprivity with 
the manufacturer. 


nonprobate, adj. 1. Of or relating to some method of 
transmitting property at death other than by a gift 
by will <nonprobate distribution>. (Cases: Wills 
4, CJ.S. Wills § 53.] 2. Of or relating to the 
property so disposed <nonprobate assets>. See non- 
probate asset under asset. 


monprobate asset. See AssET. 
nonprobate property. See nonprobate asset under ASSET. 


non procedende ad assisam (non proh-se-den-doh 
ad 9-si-zam). See DE NON PROCEDENDO AD ASSISAM. 


non procedendo ad assisam rege inconsulto (non proh- 
sa-den-doh ad a-si-zam ree-jee in-kon-sal-toh). [Lat- 
in] Hist. A writ to put a stop to the trial of a case 
(pertaining to one who is in the king's service, etc.) 
when the king has not been consulted. 


nonprofit association. See ASSOCIATION. 
nonprofit corporation. See CORPORATION. 


Nonproliferation Bureau. See BUREAU OF NONPROLIFERA- 
TION. 


nonproliferation treaty. See TREATY (1). 
non pros (non prahs). abbr. NON PROSEQUITUR. 


nonprosecution, affidavit of. See affidavit of nonprose- 
cution under AFFIDAVIT. 


non prosequitur (non pre-sek-we-ter or proh-). [Latin 
“he does not prosecute”) The judgment rendered 
against a plaintiff who has not pursued the case. — 
Often shortened to non pros. 


nonpublic forum. Constitutional law. Public property 
that is not designated or traditionally considered an 
‘arena for public communication, such as a jail or a 
military_base. @ The government's means of regulat- 
‘ing a nonpublic forum need only be reasonable and 
viewpoint-neutral to be constitutional. Cf. ruBLic Fo. 
rum. [Cases: Constitutional Law @-90.1(4). C.J.S. 
Constitutional Law §§ 556-557, 559-561, 568, 
570-572, 580, 608.} 


He 
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nonresidence 


non-purchase-money, adj. Not pertaining to or being 
an obligation secured by property obtained by a loan 
<non-purchase-money mortgage>. Cf. purchase-mon- 
ey mortgage under MORTGAGE. 


nonqualified deferred-compensation plan. See em. 
PLOYEE BENEFIT PLAN. 


nonqualified pension plan. See PENSION PLAN. 
nonqualified stock option. See STOCK OPTION. 


non quieta movere (non kwi-ee-ta moh-veer-ee), 2. 
{Latin “not to disturb what is settled’) Stare decisis. 
@ Non quiela movere expresses the same principle as 
stare decisis. It is part of the longer:phrase stare decisis 
et non quieta movere (“to adhere-to-precedents, and 
not to unsettle things that are established”). See 
STARE DECcISIs. [Cases: Courts €°89. C.J.S. Courts 
§§ 139-140, 144-146, 161-164, 166-167.] 


nonrecognition. Int'l law. The refusal of one govern- 
ment to recognize the legitimacy of another govern- 
ment. Cf. RECOGNITION (6). 


nonrecognition provision. Tax. A statutory rule that 
allows all or part of a realized gain or loss not to be 
recognized for tax purposes. ® Generally, this type 
of provision only postpones the recognition of the 
gain or loss. See RECOGNITION (4). 


nonrecourse, adj. Of or relating to an obligation that 
can be satisfied only out of the collateral securing the 
obligation and not out of the debtor’s other assets. 
(Cases: Bills and Notes 44; Secured Transactions 
227, 240. C.J.S. Bills and Notes; Letters of Credit 
§ 11; Secured Transactions §§ 152, 164-166, 168-169, 
172, 174-175, 180-183.j 


nonrecourse loan. Scie LOAN. 
nonrecourse note. See NOTE (1). 


nonrecurring dividend. See extraordinary dividend un- 
der DIVIDEND. 


nonrefoulement (non-ri-fowl-mant). [French] A refu- 
gee's right not to be expelled from one state to 
another, esp. to one where his or her life or liberty 
would be threatened. Cf. REFOULEMENT. 


nonrefund annuity. See ANNUITY. - :-... ; 


nonremovable inmate. An alien Who, having been 
detained, would ordinarily be deportable but cannot 
be deported because the United’ States does not 
maintain diplomatic ties with the alien’s country of 
origin. — termed indefinite detatnee, lifer. 

nonrenewal. A failure to renew something, such as a 
lease or an insurance policy. [Cases: Insurance 
1894; Landlord and Tenant €81.5-90. C.J.S. 
Insurance §§ 342-343, 350; Landlord and Tenant 
§§ 54-55, 56(1, 2, 3, 4, 5), 57, 58(1, 2, 3), 59-61, 
62(1, 2, 3), 63-65, 67-73, 79, 505.) 


nonreporting issuer. See IssuER. 


non repugnantia (non ree-pag-nan-shee-a). [Law Lat- 
in) Scots law. An absence of opposition, as to a claim. 


nonresidence, n. 1. The status of living outside the 

limits of a particular place. 2. Eccles. law. The ab- 
sence of a spiritual person from the benefice. @ This 
was an offense punishable by sequestering the benef- 


ice and forfeiting part of its income. 


nonresident 


nonresident, n. One who does not live within the 
jurisdiction in question. —- Abbr. n.r. — nonresi- 
dent, adj. 


nonresident alien. See ALIEN. 
nonresident decedent. See DECEDENT. 


non residentia clerici regis (non rez-i-den-shee-o 
kler-a-si ree-jis), See DE NON RESIDENTIA CLERIC! REGIS. 


nonresidential parent. See noncustedial parent under 
PARENT. 


non residentio pro clerico regis (non rez-i-den-shee-oh 
proh kler-o-koh ree-jis). [Latin “by nonresidence for 
a royal clerk") Hist. A writ ordering a bishop not to 
harass a clérk who, being employed in the royal 
‘service, has become a nonresident. 


nonresident-motorist statute. A state law governing 
the liabilities and obligations of nonresidents who 
use the state's highways. (Cases: Automobiles €=235. 
C.J.S. Motor Vehicles §§ 989-997, 1005-1006.) 


nonresponsive, adj. 1. (Of a reply to a question, esp. 
from a witness under oath) not directly answering 
the question asked. 2. Patents. (Of a patent appl 

. cant’s answer) not addressing every rejection, obj 
tion, and requirement contained in a patent exam- 
iner’s office action. © A nonresponsive reply may 
render an application abandoned. 37 CFR § 1.111. 


[Cases: Patents €°104. C.J.S. Patents §§ 145-147, 


149-151, 173-175.] 


nonresponsive answer. See unresponsive answer vader 
ANSWER (2). 


nonretroactivity principle. See NEW-RULE PRINCIPLE. 
nonrun time. See dead time under TIME. 


non sanae mentis (non say-nee men-tis), adj. [Latin] 
Not of sound mind. 


non-self-governing territory. See TERRITORY. 


non sequitur (non sek-wea-ter). [Latin “it does not 
follow”] 1. An inference or conclusion that does not 
logically follow from the premises. 2. A remark or 
response that does not logically follow from what 
was previously said. Cf. NON CONSTAT. . 


nonservant agent. See AGENT (2). 


nonservice. The failure to serve a summons, warrant, 
or other process ina civil or criminal case. 


nonshareholder constituency. A group of nonstock- 
holders, such as employees or the public, who have 
an interest in the corporation’s business — an inter- 
est that the corporation may legally consider, in 
addition to shareholders’ interests, in making major 
policy decisions. — Also termed alternative constituen- 
cy. (Cases: Corporations €310(1). C.J.S. Conporations 
§§ 475, 477-404, 487-489.] 


nonskip person. Tax. A person who is not a skip 
person for purposes of the generation-skipping 
transfer tax. IRC (26 USCA) § 2613(b). See skip PER- 
son. [Cases: Internal Revenue €°4224.] © 


nonsolicitation agreement. A promise, usu. in a con- 
tract for the sale of a business, a partnership agree- 
ment, or an employment contract, to refrain, for a 
specified time, from either (1) enticing employees to 


Rs, 
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leave the company or (2) trying to lure customers 
away. 


non solvendo pecuniam ad quam clericus mulctatur pro 
non-residentia (non sol-ven-doh pi-kyoo-nee-om ad 
kwam Kkler-e-kas malk-tay-ter proh non-rez-o-den- 
shee-9). [Latin] Hist. A writ prohibiting an ordinary 
from taking a niary mulct imposed on a clerk of 
the sovereign for nonresidence. 


nonsovereign state. See STATE. 


nonstaple. Patents. An unpatented thing or material 
that is a component of a patented product or is used 
in a patented process, but that has little or no other 
practical use. @ Patentees have a limited right to 
control :the market for nonstaples through tying 
agreements. But if the thing supplied is a staple, the 
one agreement is restraint of trade. 35 USCA 
§ 271(d). CE. srarre (). 


nonstatutory, adj. 1. Enforceable by some legal pre- 
cept other than enacted law, such as precedent or 
trade custom. 2. Patents. Unpatentable for not meet- 
ing some statutory requirement, e.g., novelty, utility, 
nonobviousness, or enabling description. 3. Patents. 
Of or relating to an equitable defense to an infringe- 
— claim, esp. estoppei, inequitable conduct, or 
es, 


nonstatutory bond. See voluntary bond under BOND (3). 
nonstatutory claim. See omnibus claim under PATENT 
CLAIM. 


nonstatutory subject matter. Patents. A thing that does 
not fit into any of the categories of things that by law 
can be patented. @ Examples are works of nature, 
abstract ideas, and human movements. (Cases: Pat- 
ents ©1. C.J.S. Patents §§ 1-5, 10-12, 15.) 


nonstock corporation. See CORPORATION. 


non submissit (non sab-mis-it). [Latin “he did not 
submit”] In a debt action on a bond to perform an 
arbitration award, a defendant's denial that he or 
she submitted to the arbitration. 


non sui juris (non s[y]oo-1 or soo-ee poor) adj, (Latin 
“not of one’s own right] Lacking legal age or capac- 
ity. Cf. surjuris. * 


nonsuit, n. 1. A plaintiff's voluntary dismissal of a case 
or of a defendant, without a decision on the merits. 
@ Under the Federal Rules of Civil. Procedure, a 
voluntary dismissal is equivalent to a nonsuit. Fed. 
R. Civ. P. 41 (a). — Also termed voluntary discontinu- 
ance. [Cases: Federal Civil Procedure ®1691]; Pre- 
trial Procedure @501. C.J.S. Dismissal and Nonsuit 
§§ 2~7, 9-10, 12, 14-16, 24.} 2. A court’s dismissal of 
a case or of a defendant because the plaintiff has 
failed to make out a legal case or to bring forward 
sufficient evidence. — Also termed involuntary non- 
suit; compulsory nonsuit. See judgment of nonsuit under 
jupcment. (Cases: Trial @°139.1, 159, 384. C.J.S. 
Trial §§ 346-368, 405-408, 410, 415, 423, 
1052-1057.) — nonsuit, vb, : 
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Radcliffe & Geoffrey 
(G.J. Hand & D.J. Bentley eds., 6th ed. 1977). 


“Nonsult ... is equivalent to a demurrer to the evidence in 
that, even if all facts that plaintiff presents are true, the 
evidence Is not, aS a matter of law, sufficient to entitle 
plaintiff to a Judgment. However, a voluntary nonsutt, untike 
a demurrer or a directed verdict which resolves the action 
on Its merits, may result In another trial of the cause.” 75A 
Am. Jur. 2d Trial § 853 (1991). 


Cross, The English System 184 


non sum informatus (non sem in-fer-may-tas), n. [Latin 
“I am not informed”] Hist. A type of default judg- 
ment based on a defense attorney's statement that 


the client gave no instructions to answer the lawsuit. 
| 
| 


nonsupport. Family law. The failure to support a per- 
son for whom.one is legally obliged to provide, such 
as a child, spouse, or other dependent. @ Nonsup- 
port is a crime in most states. — Also termed crim 
nonsupport; criminal neglect of family; abandonment of 
minor children; abandonment of children. Cf. support. 
(Cases: Child Support 652.) 


nontariff barrier. An official policy, other than a tariff, 
that restricts international trade, esp. by limiting 
imports or exports. — Abbr. NTB. Cf. NONTARIFF 
MEASURE. 


nontariff measure. An official policy, other than a 
tariff, that affects international-trade conditions, in- 
cluding a policy that increases trade as well as one 
that restricts it. — Abbr. NTM. Cf NONTARIFF BARRI- 
ER. 


non tenent insimul (non ten-ant in-sim-al), n. (Latin 

¢ “they do not hold together") Hist. In a partition 

action, the defendant's plea denying a joint tenancy 
with the plaintiff in the estate at issue. 


non tenuit (non ten-yuu-wit). [Latin] In an action of 
replevin, the plaintiff's plea in bar to the defendant's 
assertion of a rightful taking of property (avowry), 
whereby the plaintiff denies holding the property in 
the manner and form alleged. (Cases: Replevin 
64.) 


nontenure (non ten-yar). Hist. A general denial in a 
real action, whereby the defendant denies holding 
some or all of the land in question. ae 


nonterm. Sre NON TERMINUS. 


non terminus (non ter-mi-nas), n. [law Latin “not the 
end”] Hist. The vacation between two terms of a 
court. ® In England, it was also called “the time of 
days of the king's peace.” — Also termed nonterm; 
non term. . 


nontestifying expert. See consulting expert under ex- 


PERT. 
nontrading partnership. See PARTNERSHIP. 


nontraditionil public forum. See designated public fo- 
rum under PuBLIC FORUM. 
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nonunion, adj. 1. (Of a person or thing) not belonging 
to or affiliated with a labor union <a nonunion 
worker> <a nonunion contract>. 2. (Of a position 
or belief) not favoring labor unions <she will not 
alter her nonunion stance>. 3. (Of a product) not 
made by labor-union members <the equipment was 
of nonunion manufacture>. 


oe ee tee 


| nonuse. 1, The failure to exercise a right <nonuse of 
» the easement>. 2. The condition of not being put 


No Religious Test Clause 


into service <the equipment was in nonuse>. 3. 
Intellectual property. ABANDONMENT (7)-(9). 


nonuser. The failure to exercise a right (such as a 
franchise or easement), as a result of which the 
person having the right might lose it <the govern- 
ment may not revoke a citizen's voting right use 
of nonuser>. Cf. USER (1). 


non usurpavit (non yoo-sar-pay-vit). [Latin “he has not 
usurped”] A defendant's denial of an alleged usur- 
pation of an office or franchise. 


non utendo (non yoo-ten-do). [Latin] Roman & Scots 
law. By nonuse. © Certain rights (such as some 
servitudes) could be lost through neglect of use. 


non valentia agere (non ve-len-shee-a aj-o-ree). [Latin] 
Inability to sue. See NONABILITY. 


nonverbal testimony. See TESTIMONY. 
non-vessel-operating common carrier. See CARRIER. 
nonvital term. See nonfundamental term under TERM (2). 
nonvoluntary euthanasia. See EUTHANASIA. 

nonvoting member. See MEMBER. 

nonvoting stock. See stock. 


non vult contendere (non valt ken-ten-de-ree). (Latin 
“he will not contest it”] NO CONTEST. 


nonwaiver agreement. Insurance. A contract (supple- 
menting a liability-insurance policy) in which the 
insured Bccnomtedess that the msurer's investigation 
or defense of a claim against the insured does not | 
waive the insurer’s right to contest coverage later. 
Cf. RESERVATION-OF-RIGHTS LETTER. (Cases: Insurance 
€=3120. C.J.S. Insurance § 824.] 


nook of land. Hist. A variable quantity of land, often 
12.5 acres. 


no-oral-modification clause. A contractual provision . 
stating that the parties cannot make any oral modifi- 
cations or alterations to the agreement. — Abbr. 
NOM clause. See INTEGRATION CLAUSE; ZIPPER CLAUSE. 
(Cases: Contracts €238(2). C.J.S. Contracts 
§§ 412-414.) ee 


no par. See no-par steck under sTOcK. ~ 
no-par stock. See STOCK. oe 
no-par-value stock. See no-par stock under STOCK. 


no-pass, no-play rule. A state law requiting public- 
school students who participate in extracurricular 
activities (such as sports or band) to maintain a 
minimum grade-point average or else lose the privi- 
lege to participate. [Cases: Schools 164. ers. 
Schools and School Districts. §§ 701, 782-785, 817.) 


no pro » SE@ WANT OF PROSECUTION. 
P 


no recourse. 1. The lack of means by which to obtain 
reimbursement from, or a judgment against, a per- 
son or entity <the bank had no recourse against the 
individual executive for collection of the corpora- 
tion’s debts>. 2. A notation indicating that such 
means are lacking <the bill was indorsed “no re- 
course”>. See nonrecourse loan under LOAN; WITHOUT 
RECOURSE. 


No Religious Test Clause. See RELIGIOUS TEST CLAUSE. 


no-retreat rule 


no-retreat rule. Criminal law. The doctrine that the 
victim of a murderous assault may use deadly force 
in self-defense if there is no reasonable alternative to 
avoid the assailant’s threatened harm. @ A majority 
of American jurisdictions have adopted this rule. Cf. 
RETREAT RULE. [Cases: Homicide 769.] 


no-right, n. The absence of right against another in 
some particular respect. ® A no-right is the correla- 
tive of a privilege. — Also termed ability. 


, Principles of 

Corbin ed., 3d Am. ed. 1918). 
“No-right {s eothetimes derided as being a purely 
concept. ff a no-tight fs something that oot oth the 

of no-rights: must, ft [s sald, Include elephants. The 
answer fs that negative terms are often useful as alternative 
ways of stating propositions involving negatives. For in- 
stance, the terms ‘allen,’ ‘cold,’ and ‘dark’ are all negative or 
Includes the Idea of the 


other It Is expr i 
Simitarly the word ‘tiberty’ Is negative, and 
the concept of n should fogically 


1947). 


norm. 1. A model or standard accepted (voluntarily or 
involuntarily) by society or other large group, 
against which society judges someone or something. 
@ An example of a norm is the standard for right or 
wrong behavior. 2. An actual or set standard deter- 
mined by the typical or most frequent behavior of a 
group. 
basic norm. In the legal theory of Hans Kelsen, the 
law from which all the other laws in a society 
derive. @ Kelsen's “pure theory of law” maintains 
that laws are norms. Therefore, a society's legal 
system is made up of its norms, and each legal 
norm derives its validity from other legal norms. 
Ultimately, the validity of all laws is tested against 
the “basic norm,” which may be as simple as the 
concept that all: pronouncements of the monarch 
are to be obeyed. Or it may be an elaborate system 
of lawmaking, such as a constitution. — Also 
termed grundnorm. See PURE THEORY. 


normal, adj. 1. According to a regular pattern; natural 
<it is normal to be nervous in court>. @ The term 
describes not just forces that are constantly and 
habitually operating but also forces that operate 
periodically or with some degree of frequency. In 
this sense, its common antonyms are un and 
extraordinary. 2. According to an established rule or 
norm <it is not normal to deface statues>. 3. Setting 
a standard or norm <a normal curriculum was 
established in the schools>. 


normal balance. A type of debit or credit balance that 
is usu. found in edger accounts. @ For example, 


1086 


assets usu. have debit balances and liabilities usu. 
have credit balances. 


normal college. See NORMAL SCHOOL. 


normal law. The law as it applies to persons who are 
free from legal disabilities. 


normal market. See CONTANGO. 


normal mind. A mental capacity that is similar to that 
of the majority of people who can handle life's 
ordinary responsibilities. 

normal school. A training school for public-school] 
teachers. ® Normal schools first appeared in the 
United States in the 1800s and were two-year post- 
high-school training programs for elementary-school 
teachers. At the turn of the century, normal schools 
expanded into four-year teaching colleges. Most of 
these institutions have developed ‘ifito liberal arts 
colleges offering a wider variety of“education and 
teaching programs. — Also terméd”'normal college. 
[Cases: Colleges and Universities @1.'C.J.S. Colleges 
and Universities §§ 2-3, 9.] 


Norman French. A language that was spoken by the 

Normans and became the official language of En- 

lish courts after the Norman Conquest in 1066. @ 

e language deteriorated into Law French and 

continued to be used until the late 17th century. 

ci became the official language of the courts in 
i731. 


normative, adj. Establishing or conforming to a norm 
or standard <Rawls’s theory describes normative 
principles of justice>. 

normative jurisprudence. See NATURAL LAW. 


Norris-La Guardia Act (nor-is le-gwahr-dee-a). A 
1932 federal law that forbids federal courts from 
ruling on labor. policy and that severely limits their 
power to issue injunctions in labor disputes. © The 
statute was passed to curb federal-court abuses of the 
injunctive process, to declare the government's neu- 
trality on labor policy, to curtail employers’ wide- 
spread use of injunctions to thwart union activity, 
and to promote the use of collective bargaining to 
resolve disputes. 29 USCA §§ 101-115. — Also 
termed Labor Disputes Act; Anti-Injunction Act. 


Norroy (nor-oy). English law. The third--of the three 
Kings at Arms (and the chief herald);:whose prov- 
ince lies on the north side of the river Trent. © The 
Norroy’s duties have included the supervision of 
weddings and funerals of nobility. See HERALD. 


North American Free Trade ent. A 1994 
agreement between the United States, Canada, and 
exico, designed to phase out all tariffs and elimi- 
nate many nontariff barriers (such as quotas) inhibit- 
ing the free trade of goods between the participating 
nations. © Among other provisions, it set minimum 
standards for intellectual-property protection afford- 
ed other members’ citizens. Negotiated at the same 
time as the GATT talks that produced TRIPs, NAF- 
TA borrowed from many TRIPs provisions on intel- 
lectual-property protection, as by as protecting com- 
uter software and databases by copyright. While 
AFTA incorporates by reference the Berne Con- 
vention standards of intellectual-property rights, it 
exempts the U.S. from recognizing Berne’s moral 
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rights. — Abbr. NAFTA. [Cases: Treaties 8. C.J.S. 
Treaties § 6.] 


North Eastern Reporter. A set of regional lawbooks, 
part of the West Group's National Reporter System, 
containing every published appellate decision from 
Illinois, Indiana, Massachusetts, New York, and 
Ohio, from 1885 to date. @ The first. series ran from 
1885 to 1936; the second series is the current 
one. — Abbr. N.E.; N.E.2d. 


North Western Reporter. A set of regional lawbooks, 
part of the West Group's National Reporter System, 
containing every published appellate decision from 
Iowa, Michigan, Minnesota, Nebraska, North Dako- 
ta, South Dakota, and Wisconsin, from 1879 to date. 
@ The first series ran from 1879 to 1941; the second 
series is the current one. — Abbr. N.W.; N.W.2d. 


Northwest Territory. Hist. The first possession of the 
United States, being the geographical region south 
of the Great Lakes, north of the Shio River, and east 
of the Mississippi River, as designated by the Conti- 
nental Congress in the late 1700s. @ This area in- 
cludes the present states of Ohio, Indiana, Illinois, 
Michigan, Wisconsin, and the eastern part of Minne- 
sota. 


NOS. abbr. National Ocean Service. See NATIONAL 
OCEANIC AND ATMOSPHERIC ADMINISTRATION. 


‘ noscitur a sociis (nes-a-ter ay [or ah] soh-shee-is). 


{Latin “it is known by its associates"] A canon of 
construction holding that the meaning of an unclear 
word or phrase should be determined by the words 
immediately surrounding it. Cf. gjuSDEM GENERIS; EX- 
PRESSIO UNIUS EST EXCLUSIO ALTERIUS; RULE OF RANK. 
[Cases: Statutes 193. C.J.S. Statutes § 332.] 

‘The ejusdem generis rule is an e lo of a broader 

inguiste rule brcmctice to which feerence 


no-setoff certificate. See WAIVER OF DEFENSES. 


no-shop provision. A stipulation prohibiting ‘one or 
more parties to 4 commercial contract from pursu- 
ing or entering into a more favorable agreement 
with a third party. 

nosocomus (nos-s-koh-mes), n. [Greek “an attendant 
on the side"] Hist. A person who manages a hospital 
that cares for paupers. : 


no-strike clause. A labor-agreement provision that 
prohibits employees from striking for any reason 
and establishes instead an arbitration system for 
resolving labor disputes. 


_ NOTA. abbr. NATIONAL ORGAN TRANSPLANT ACT. 
: nota (noh-ta), n. [Latin “mark”] Hist. 1. A promissory 


note. 2. A brand placed on a person by law. 
nota bene (noh-ta ben-ee or bee-nee or ben-ay). See N.B. 


notabilis excessus (noh-tab-o-lis ek-ses-os). [Law Latin] 
Hist. Avery great excess. 


_ notae (noh-tee), n. pl. [Latin] Hist. Shorthand charac- 


ters. See NOTARIUS. 


notarial, adj. Of or relating to the official acts of a 
notary public <a notarial seal>. — Also spelled (in 


i 
notary’s certificate 


Scots law) notorial. See Notary PpuBLic. (Cases: Nota- 
ries 6. C.J.S. Notaries §§ 11, 15, 17.] 


notarial act. An official function of a notary public, 
such as placing a seal on an affidavit. See NOTARY PUB. 
Lic. [Cases: Notaries 6. C.J.S. Notaries §§ 11, 15, 
17.) 


notarial protest certificate. See PROTEST CERTIFICATE. 
notarial record. See JOURNAL OF NOTARIAL ACTS. 
notarial register. See JOURNAL OF NOTARIAL ACTS. 
notarial seal. See NOTARY SEAL. 

notarial will. See wit. 


notarius (noh-tair-ee-os), n. [fr. Latin. nota “a character 
or mark”] 1. Roman law. A writer.(sometimes a slave) 
who takes dictation or records proceedings by short- 
hand. @ A notarius was later also. called a scriba. 2. 
Roman law. An officer of the court who takes a 
magistrate’s dictation by shorthand. Cf. scrisa. 3. 
Hist. An officer who prepares deeds and other con- 
tracts. 4. A notary or a scribe. 


notarize, vb. (Of a notary public) to attest to the 
authenticity of (a signature, mark, etc.). 


notary public (noh-ta-ree), x. A person authorized by 
a state to administer oaths, certify documents, attest 
to the authenticity of signatures, and perform official 
acts in commercial matters, such as protesting nego- 
tiable instruments. — Often shortened to notary. 
(Cases: Notaries 1. C.J.S. Notaries § 2.] — Abbr. 
ap Pi. notaries public. — notarize, vb. — notarial, 
iy. 


se ee cece one Bice te Te cvs tw 
and des ed as registarius, actuarius, or scrivarius." 
John tt, A Treatise on the Law Relating to the Office 
and Duties of Notaries Public § 1, at 1 (John F. Tyler & 
John J. Stephens eds., 2d ed. 1892). 


“The notary public, or notary, is an official known in near! 
all clvitized nf ffi ; 


contained. 
min F. Rex; The Notaries’ Manual § 1, at 1-2 (J.H. McMillan 
ed., 6th ed. 1913). ie 
“tn jurisdictions where the civilian law prevails, such as in 
the countries of continental Europe, a notary public Is a 
poe Official who serves as a public witness of facts 
by private parties ... and also serves as impar- 
tial legal advisor for the tn colonial 


tary Is 

no a truly civilian notary. indeed, the trained lawyer ts 

Lee a the asa and American, counte ‘ot the 

” Saul Litvinott, 6 Civil 

Law Treatise: The Law of Obligations 296-97 (2d ed. 2001). 
notary record book. See JOURNAL OF NOTARIAL ACTS. 

notary’s certificate. A notary’s signed and sealed or 

stamped statement attesting to the time and place 

that the specified acts and documents were authenti- 

cated. 


notary seal 


notary seal. 1. The imprint or embossment made by a 
notary public's seal. [Cases: Notaries 8. CJ.S. 
Notaries § .8.] 2. A device, usu. a stamp or embosser, 
that makes an imprint on a notarized document. — 
Also termed notanal seal. 


embossed seal. i. A notary seal that is impressed 
onto a document, raising the impression above the 
surface. © An embossed seal clearly identifies the 
original document because the seal is only faintly 
reproducible. For this reason, this type of seal is 
required in some states and on some documents 
notarized for federal purposes. [Cases: Notaries 
8. C.J.S. Notaries § 8.) 2. The embossment made 
by this seal. 

rubber-stamp seal. 1. In most states, a notary pub- 
lic's official seal, which is ink-stamped onto docu- 
ments and is.therefore photographically reprodu- 
cible. © It tybically includes the notary’s name, the 
state seal, the words “Notary Public,” the name of 
the county where the notary’s bond is filed, and 
the expiration date of the notary’s commission. 
(Cases: Notaries 8. C.J.S. Notares § 8.] 2. The 
imprint made by this seal. 


_ notation credit. A letter of credit specifying that any- 
one purchasing or paying a. draft-or demand for 
payment made under it must note the amount of the 
draft or demand on the letter. See LETTER OF CREDIT. 
(Cases: Banks and Banking 191.20. C.J.S. Bills and 
Notes; Letters of Credit §§ 342, 346-347, 351, 
360-364, 366, 368-371, 375, 380.] 


note, n. 1. A written promise by one party (the maker) 
to pay money to another party (the payee) or to 
bearer. © A note is a two-party negotiable instru- 
ment, unlike a draft (which is a three-party instru- 
ment). — Also termed promissory note. Cf. DRAFT ()). 
[Cases: Bills and Notes 28. C.J.S. Bills and Notes; 
Letters of Credit §§ 2-3, 7-9, 12, 22, 75.) 


accommodation note. A note that an accommodat- 
ing party has signed and thereby assumed second- 
ary liability for; ACCOMMODATION PAPER. Cf. GUARAN- 
Ty «). (Cases: Bills and Notes @49, 122. CJ.S. 
Bills and Notes; Letters of Credit §§ 24-25.) 


approved indorsed note. A note indorséd by a per- 
son other than the maker to provide a ditional 
security. s 

balloon note. A-note requiring small periodic pay: 
ments but a very large final payment. @ The 
periodic payments usu. cover only interest, while 
the final payment (the balloon payment) repre- 
sents the entre principal. 


banker’s note. A promissory note given by a private 
banker or an unincorporated banking institution. 


banknote. See BANKNOTE. 


blue note. A note that maintains a life-insurance 
pour) in effect until the note becomes due. [Cases: 

nsurance €2020, 2027. C.J.S. Insurance §§ 306, 
388, 688, 737-739.] 


bought note. A written memorandum of a sale 
delivered to the buyer by the broker responsible 
for the sale. 


circular note. See LETTER OF CREDIT. 
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coal note. Hist. A promissory note written accord- 
ing to a statute that required payment for coal out 
of any vessel in the port of London to be in cash 
or by promissory note containing the words “value 
received in coal." © Noncompliance with the stat- 
ute resulted in a fine of £100. 


cognovit note. See COGNOVIT NOTE. 
collateral note. See secured note. 


| 
| 
{ 
! 


, 


coupon note. A note with attached interest coupons * 


that the holder may present fur payment as each 
coupon matures. 


demand note. A note whoa whenever the credi- 
tor wants to be paid. call loan under Loan. 
[Cases: Bills and Notes €>129(3). C.J.S. Bills and 
Notes; Letters of Credit § 90.) 

executed note. A note that has been signed and 
delivered. [Cases: Bills and Notes "4-62. C.J.S. 
Bills and Notes; Letters of Credit §§ 26-32, 34, 197.} 


floating-rate note. A note carrying a variable inter- 
est rate that is periodically adjusted within a pre- 
determined range, usu. every six months, in rela- 
tion to an index, such as Treasury bill rates. — 
Also termed floater. (Cases: Bills and Notes 67125; 
Interest 632. C.J.S. Bills and Notes; Letters of Credit 
Here 100; Interest and Usury; Consumer Credit 
8.] 


hand note. A note that js secured by a collateral 
note. 


installment rote. A note payable at regular inter- 
vals. — Also termed serial note. 


inverse-fl rate nofe. A note structured in 
such a way that its interest rate moves in the 
opposite ‘direction from the underlying index 
(such as the London Interbank Offer Rate). © 
Many such notes are risky investments because if 
interest rates rise, the securities lose their value 
and their coupon earnings fall. — Also termed 
inverse floater. (Cases: interest 32. C.J.S. Interest 
and Usury; Consumer Credit § 38.) 


foint and several note. A note for which multiple 
makers are jointly and severally liable for repay- 
ment, meaning that the payee may legally look to 
all the makers, or any one of them, for ayment of 
the entire debt. See joint and several liability under 
LIABILITY. [Cases: Bills and Notes @9120. C.J.S. 
Bills and Notes; Letters of Credit §§ 81, 83, 249.) 


joint note. A note for which multiple makers are 
jointly, but not severally, liable for repayment, 
meaning that the payee must legally look to all the 
makers together for payment of the debt. See joint 
ability under LiaBiLity. (Cases: Bills and Notes 
120. C.].S. Bills and Notes; Letters of Credit §§ 81, 
83, 249.] 

mortgage note. A note evidencing a loan for which 


real property has been offered as security. [Cases: 
Mortgages @14. C.J.S. Mortgages §§ 143-150.) 


negotiable note. See NEGOTIABLE INSTRUMENT. 


nonrecourse note. A note that may be satisfied upon 
default only by means of the collateral securing the 
note, not by the debtor's other assets. Cf. recourse 
note. (Cases: Bills and Notes ¢@44; Secured Trans- 
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actions 227, 240. C.J.S. Bills and Notes; Letters of 
Credit § 11; Secured Transactions §§ 152, 164-166, 
168-169, 172, 174-175, 180-183.] 


note of hand. See promissory note. 
post note. See time note. 


ium note. A promissory note given by an 
insured to an insurance company for part or all of 
the premium. 


promissory note. An unconditional written promise, 
signed by the maker, to pay absolutely and in any 
event a certain sum of money either to, or to the 
order of, the bearer or a designated person. — 
Also termed note of hand. (Cases: Bills and Notes 
@28-53. CJ.S. Bills and Notes; Letters of Credit 


- §§ 2-5, 7-9, 11-16, 22-25, 75, 81, 121, 167, 231, 


244-248, 263, 309.) , 


recourse note. A note that may be satisfied upon 
default by pursuing the debtor's other assets in 
addition to the collateral securing the note. Cf. 
nonrecourse note. [Cases: Secu Transactions 
227, 240. C.J.S. Secured Transactions §§ 152, 
164-166, 168-169, 172, 174-175, 180-183.] 


reissuable note. A note that may again be put into 
circulation after having once been paid. 


renewal note. A note that continues an obligation 
that was due under a prior note. [Cases: Bills and 
Notes €°138. C.J.S. Bills and Notes; Letters of Credit 
§§ 109-113, 117.] 


sale note. A broker’s memorandum on the terms of 
a sale, given to the buyer and seller. 


savings note. A short-t:.rm, interest-bearing paper 
issued by a bank or the U.S. government. 


secured note. A note backed by a pledge of real or 
personal property as collateral. — Also termed 
collateral note. 


self-canceling installment note. A debt obligation 
that is automatically extinguished at the creditor's 
death. @ Any remaining balance on the, note be- 
comes uncollectible. Self-canceling notes”4re typi- 
cally used in estate planning. — Abbr. SCIN. 


serial riove. See installment note. 


sold note. A written memorandum of sale delivered 
to the seller by the broker responsible for the sale, 
and usu. outlining the terms of the sale. See con- 
FIRMATION SLIP. 


stock note. A note that is secured by securities, such 
as stocks or bonds. 


tax-anticipation note. A short-term obligation is- 
sued by state or local governments to finance 
current expenditures and that usu. matures once 
the local government receives individual and cor- 
porate tax payments. — Abbr. TAN. (Cases: Mu- 
nicipal Corporations 908. C.J.S. Municipal Cor- 
porations §§ 1646, 1652.) 


.time note. A note payable only at a specified time 


and not on demand. — Also termed post note. 
(Cases: Bills and Notes @ 129. C.J.S. Bills and 
Notes; Letters of Credit §§ 86-89, 91-99.] 


treasury note. See TREASURY NOTE. 


not found 


unsecured note. A note not backed by collateral. 


2. A scholarly legal essay shorter than an article and 
restricted in scope, explaining or criticizing a partic- 
ular set of cases or a general area of the law, and 
usu. written by a law student for publication in a 
law review. — Also termed comment; lawnole. Cf. an. 
NOTATION. 3. A minute or memorandum intended 
for later reference; MEMORANDUM (1). 


broker’s note. A memorandum, usu. one authoriz- 
ing a broker to act as a principal's agent, that is 
prepared by the broker and a copy given to the 
principal. 
note, vb. 1. To observe carefully or with particularity 
<the defendant noted that the plaintiff seemed ner- 
vous>. 2. To put down in writing <the court report- 
er noted the objection in the record>. 3. Archaic. To 
brand <as punishment, the criminal was noted>. 
See NOTA. 


note broker. See BROKER. 


note of a fine. Hist. English law. A step in the judicial 
process for conveying land, consisting of a chirogra- 
pher’s brief of the proceedings before the docu- 
ments of conveyance are engrossed. — Also termed 
stract of a fine. See FINE (2). 


note of allowauce. Engiish law. A master's note, upon 
receiving a party's memorandum of an error of law 
in a case, allowing error to be asserted. 


note of hand. See promissory note under Note (wv. PI. 
notes of hand. 


note of protest. A notary’s preliminary memo, to be 
formalized at a later time, stating that a negotiable 
instrument was neither paid nor accepted upon 
presentment. See protest. (Cases: Bills and Notes 
408. C.J.S. Bills and Notes; Letters of Credit § 211.) 


note payable. See account payable under ACCOUNT. 
note receivable. See account receivable under ACCOUNT. 


no-term lease. Oil & gas. A mineral lease with a 
ibe nian rental clause that allows the lessee to 
extend the primary term indefinitely by paying de- 
lay rentals. © No-term leases were-common at the 
end of the 19th century. Some courts refused to 
enforce them on the ground that they created a 
mere estate at will, terminable at the will of either 
the lessor or the lessee. Other courts upheld them, 
but with the stipulation that the lessee had an obli- 
gation to either test or release the lease within a 
reasonable time. 


note verbal (noht vor-bel). Jni7 law. An unsigned 
diplomatic note, usu. written in the third person, 
that sometimes accompanies a diplomatic message or 
note of protest to further explain the pl fe posi- 
tion or to request certain action. — Also spelled note 
verbale (vair-bahl). 


not-for-profit corporation. See nonproftt corporation un- 
der CORPORATION. 


not found. Werds placed on a bill of indictment, 
meaning that the grand jury has insufficient. evi- 
dence to support a true bill. See 1cNoRamus; NO BILL. 
Cf. TRUE BILL. 


not gullty 


. 1. A defendant's plea denying the crime 
charged. [Cases: Criminal Law ¢=299. C.J.S. Crimi- 
nal Law § 378.) 2. A jury verdict acquitting the 
defendant because the prosecution failed to prove 
the defendant's guilt beyond a reasonable doubt. Cf. 
INNOCENT. 


not by reason of insanity. 1. A not-guilt 
peel nae Ai on sal incase Ghat usu. ey ioe 
release the defendant but instead results in com- 
mitment to a mental institution. [Cases: Criminal 
Law @47. C.J.S. Criminal Law §§ 99-108.) 2. A 
criminal defendant's plea of not guilty that is 
ree on =e insanity apres wand of 5 ee 

termed not guilty on ound of insanity. See 
pra, ME [Cases: Crfminal Law 22865, 
C.J.S. Criminal Law § 380.] 


3. Common-law pleading. A defendant's plea denying 
both an act of trespass all in a plaintiff's decla- 
ration and tie’ plaintiff's right to possess the proper- 
ty at issue. [Cases: Trespass €@41. C.J.S. Trespass 
§§ 86-89.] 


“tn trespass, whether to person or property, the general 
issue ts ‘not guilty." tt operates In the first place as a denial 
that the defendant committed the act of alleged, to 
wit, the appfication of force to the pl ‘8 person, the 

on his land, or the taking or es of his . A 
also denies the plaintiffs , oF of 


; pos- 
of the land or goods.” Benjamin J. Shipman, Hand- 
Boor af Cammontar a § 170, at 307-08 (Henry 
Winthrop Ballantine ed., 3d ed. 1923). 
not guilty by statute. Hist. Under certain acts of 
Parliament, the pleading form for a defendant's 
eneral denial in a civil action. @ This pleading 
erin allowed a public officer to indicate action 
under a statute. The officer had to write the words 
“by statute” in the margin along with the year, 
chapter, and section of the applicable statute, and 
the defendant could not file any other defense 
without leave of court. The right to plead “not 
guilty by statute” was essentially removed by the 
Public Authorities Protection Act of 1893. 


4. A general denial in an ejectment action. (Cases: 
Ejectment 68. C.].S. Ejectment §§ 63-64.] 
“The general issue In ejectment fs not gullty. This plea 
the withhold ats Ohne Paints ate ait ald eed 
session. ey Al 'detnses 
the statute of limitations, are avallabie under the ge! 
fssue In ejectment.” Benjamin J. sf ter Handbook of 
Commor-Law § 188, at 333 ry Winthrop Bal- 
lantine ed., 3d ed. 1923). 


not-guilty plea. See PLEAD. 
nothous (noh-thes), adj. Archaic. Spurious; illegitimate. 


nothus (noh-thes), n. [Latin fr. Greek nothos ‘false"] 
Roman law. An illegitimate child; one of base birth. @ 
If the child’s mother was a Roman citizen, the child 
was also a Roman citizen. — Also termed spurius. 


notice, n. I. Legal notification required by law or 
agreement, or imparted by operation of law as a 
result of some fact (such as the recording of an 
instrument); definite legal cognizance, actual or con- 
structive, of an existing right or title <under the 
lease, the tenant must give the landlord written 
notice 30 days before vacating the premises>. @ A 
person has notice of a fact or condition if that person 
(1) has actual knowledge of it; (2) has received 
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information about it; (3) has reason to know about it; 
(4) knows about a related fact; or (5) is considered as 
having been able to ascertain it by checking an 
official filing or recording. (Cases: Constitutional 
Law 251.6, 309; Notice 1. C.J.S. Constitutional 
Law §§ 968, 1154, 1165-1166, 1168-1169; Notice 
§§ 2-3, 9.) 2. The condition of being so notified, 
whether or not actual awareness exists <all prospec- 
tive buyers were on notice of the judgment lien>. 
Cf. KNOwLEDGE. 3. A written or printed announce- 
ment <the notice of sale was posted on the court- 
house bulletin board>. (Cases: Sales @@235; Vendor 
and Purchaser 225. C.J.S. Sales § 233; Vendor and 
Purchaser §§ 486-487, 491.] 


actual notice. Notice given directly to, or received 
ersonally by, a pony. — Also termed notice. 

Eases: Notice 1.5. C.J.S. Notice § 4.] 

adequate notice. See due notice. 


notice. Under the UCC, notice of a 
fact arising either as a result of actual knowledge 
or notification of the fact, or as a result of circum- 
stances under which a person would have reason 
to know of the fact. UCC § 1-201(25) (2d ed. 
1995). [Cases: Sales €°235. C.J.S. Sales § 233.] 


constructive notice. Notice arising by presumption 
of law from the existence of facts and circum- 
stances that a party had a duty to take notice of, 
such as a registered deed or a pending lawsuir; 
notice presumed by law to have been acquired by 
a person and thus imputed to that person. — Also 
termed legal notice. (Cases: Notice €@4; Vendor 
and Purchaser 229. C.J.S. Notice § 7; Vendor and 
Purchaser § 488.] 


direct notice. Actual notice of a fact that is brought 
directly to a party's attention. — Also termed 
positive notice. 

due notice. Sufficient and proper notice that is 
intended to and likely to reach a particular person 
or the public; notice that is legally adequate given 
the particular circumstance. — Also termed ade- 
quate notice; legal notice. 

express notice. Actual knowledge or notice given to 
a party directly, not arisin m any inference, 
duty, or inquiry. See anal notice. (Cases: Notice 
@=2. C.J.S. Notice §§ 4-5.) 


fair notice. 1. Sufficient notice apprising a litigant 
of the opposing party’s claim. 2. The requirement 
that a pleading adequately apprise the opposing 
party of a claim. @ A pleading must be drafted so 
that an opposing attorney of reasonable compe- 
tence would be able to ascertain the nature and 
basic issues of the controversy and the evidence 
probably relevant to those issues. 3. FAIR WARNING. 
[Cases: Federal Civil Procedure @673;, Pleading 
48. C.J.S. Pleading §§ 116-124, 132-133.] 


immediate notice. 1. Notice given as soon as possi- 
ble. 2. More commonly, aad esp. on notice of an 
insurance claim, notice that is reasonable under 
the circumstances. (Cases: Insurance €°3154.} 


implied notice. Notice that is inferred from facts 
that a person had a means of knowing and that is 
thus imputed to that person; actual notice of facts 
or circumstances that, if properly followed up, 
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would have led to a knowledge of the particular 
fact in question. — Also termed indirect notice; 
presumptive nolice. [Cases: Notice 3. C.].S. Notice 
§ 6.) 


imputed notice. information attributed to a person 
whose agent, having received actual notice of the 
information, has a duty to disclose it to that per- 
son. © For example, notice of a hearing may be 
imputed to a witness because it was actually dis- 
closed to that witness's attorney of record. [Cases: 
Principal and Agent €177(1). CJ.S. Agency 
§§ 435-435, 442-444, 446.] 

indirect notice. See implied notice. 


inquiry notice. Notice attributed to a person when 
the information would lead an ordinarily prudent 
person to investigate the matter further; esp., the 
time at which the victim of an alleged securities 
fraud became aware of facts that would have 
rompted a reasonable person to investigate. 
Cases: Notice 6; Vendor and Purchaser €°229. 
CJ.S. Notice §§ 12-14; Vendor and Purchaser 
§ 488.) 


judicial notice. See JUDICIAL NOTICE. 

legal notice. 1. See constructive notice. 2. See due 
notice. 

notice by publication. See public notice. 


personal notice. Oral or written notice, accordin 
to the circumstances, given directly to the affecte 
person. 


positive notice. See direct notice. 


. presumptive notice. See implied notice. 


public notice. Notice given to the public or persons 
affected, usu. by publishing in a newspaper of 
general circulation. @ This notice is usu. required, 
for example, in matters of public concern. — Also 
termed notice by publication. (Cases: Notice @11. 
C.J.S. Notice §§ 16, 32.] 


reasonable notice. Notice that is fairly to be expect- 
ed or required under the particular circumstances. 


record notice. Constructive notice of the contents 
of an instrument, such as a deed or mortgage, that 
has been properly recorded. (Cases: Vendor and 
, oer” 231. CJ.S. Vendor and Purchaser 


short notice. Notice that is inadequate or not timely 
under the circumstances. 


4. Intellectual property. A formal sign attached to an 
item that embodies or reproduces an intellectual- 
property right. @ Notice of patent is made by plac- 
ing the word “patent” (or its abbreviation, ‘‘pat.”) 
and the item’s patent number on an item made by a 
patentee or licensee. There are three statutory no- 
tice forms for U.S. trademark and servicemark reg- 
istration. The most common is the symbol with the 
letter R (®) but “Reg. U.S. Pat. & Tm. Off.” or 
“Registered in U.S. Patent and Trademark Office” 
affords the same legal protection. A copyright notice 
also takes several forms. The first part may be the 
symbol with the letter C in a circle (©), or the word 
“Copr.” or “Copyright.” It must be followed by the 
copyright owner’s name and the year that the work 


notice of allowabllity 


was first published. Informal signs, such as 
“Brand,” “TM,” “Trademark,” “SM,” and “Service 
Mark," adjacent to words or other x heaves consid- 
ered to be protectable marks are not legal notices of 
exclusive rights. 5. Parliamentary law. A meeting's 
aeraelpae ail See call of a meeting under CALL (1). 6. 
arlia y law. A formal statement that certain 
business may come before a meeting, usu. made at 
an earlier meeting or published with the call of the 
meeting that will consider the business, and made 
as a prerequisite to the business's consideration. See 
call of a meeting under caLL (1). — Also termed 
previous notice. 
notice, vb. 1. To give legal notice to or of <the 
plaintiff's lawyer noticed depositions of all the ex- 
perts that the defendant listed>. 2. To realize or 
give attention to <the lawyer noticed that the wit- 
ness was leaving>. 


notice act. See NOTICE STATUTE. 


notice-and-comment period. Administrative law. The 
statutory time frame during which an administrative 
agency publishes a proposed regulation and receives 
public comment on the regulation. @ The regulation 
cannot take effect until after this period expires. — 
Often shortened to comment period. [Cases: Adminis- 
trative Law and Procedure 394, 395. C.J.S. Public 
Administrative Law and Procedure §§ 104-105.] 


notice-and-comment rulemaking. See informal rule- 
making under RULEMAKING. 


notice-based quorum. See QUORUM. 
notice by publication. See public notice under NoTICE. 


notice doctrine. The equitable doctrine that when a 
new owner takes an estate with notice that someone 
else had a claim on it at the time of the transfer, that 
claim may still be asserted against the new owner 
even if it might have been disregarded at law. — 
Also termed doctrine of notice. 


notice filing. The perfection of a security interest 
under Article 9 of the UCC by filing only a financing 
statement, as opposed to a copy or abstract of the 
security 7 garatagte © The financing statement must 
contain (1) the debtor's signature, (2) the secured 
party’s name and address, (3) the debtor's name and 
mailing address, and (4) a description of the types 
of, or items of, collateral. [Cases: Secured Transac- 
tions 92. C.J.S. Secured Transactions §§ 65-66.) 


notice-of-alibi rule. The principle that, upon written 
demand from the government, a criminal defendant 
who intends to call an alibi witness at trial must give 
notice of who that witness is and where the defen- 
dant claims to have been at the time of the alleged 
offense. © The government is, in turn, obligated to 
give notice to the defendant of any witness it intends 
to ne rebut the alibi testimony. See Fed. R. Crim. 
P. 12.1. 


notice of allowability. Patents. Notification from the 
U.S. Patent and Trademark Office that the claims in 
a patent application have been approved on their 
merits. © This notice is followed by the Notice of 
Allowance. The notice may also be issued if the 
claims are allowable but the application is under a 
secrecy order. It may include examiner's amend- 
ments incorporating some formal changes. [Cases: 


notice of allowance 


Patents 104. C.J.S. Patents §§ 145-147, 149-151, 
173-175.) 


notice of allowance. 1. Patents. The formal notification 
from the U.S. Patent and Trademark Office that a 
patent application has been approved and that a 
patent can be issued. @ The patent itself is not issued 
until the oppleant has paid the issue fee. (Cases: 
Patents € 104. C.J.S. Patents §§ 145-147, 149-151, 
173-175.] 2. Trademarks. The formal notification 
from the U.S. Patent and Trademark Office that a 
trademark may be placed on the Principal Register if 
it is actually used in commerce. 


notice of appeal. A document filed with a court and 
served on the other parties, stating an intention to 
appeal a trial court's judgment or order. @ In most 
jurisdictions, | a notice of appess is the act by 
which the appeal is alegre or instance, the 
Federal Rules of Appellate Procedure provide that 
an appeal is taken by filing a notice of ap with 
the dak of the district court from which the ap 
is taken, and that the clerk is to send copies of the 
notice to all the other parties’ attorneys, as well as 
the court of a . Fed. R. App. P. 3(a), (d). — 
. Also termed claim of appeal. See appear. (Cases: Ap- 
peal and Error 396-430; Federal Courts 665.1. 
CJ.S. A and Error §§ 270, 274-282, 290, 
295-297, 314, 353-389.) 


notice of a ce. 1. Procedure. A party's written 
notice filed with the court or oral announcement on 
the record informing the court and the other parties 
that the party wants to participate in the case. 
[Cases: Appearance €6; Federal Civil Procedure 
€561. CJ.S. Appearances § 20.] 2. Bankruptcy. A 
written notice filed with the court or oral announce- 
ment in open court by a person who wants to receive 
all pleadings in a particular case. @ This notice is 
usu. filed by an attorney for a creditor who wants to 
be added to the official service list. 3. A pleading 
filed by an attorney to notify the court and the other 
parties that he or she represents one or more parties 
in the lawsuit. ; 


notice of copyright. See CopYRIGHT NOTICE. 
notice of deficiency. See NINETY-DAY LETTER. 


we 
notice of dishonor. Notice to the indorser of an 
instrument that acceptance or payment has been 
refused. © This notice — along with presentment 
and actual dishonor —- is a condition of an indorser's 
secondary liability. UCC § 8-503. — Also termed 
certi of protest; ‘certificate of dishonor. (Cases: Bills 
and Notes €393, 411. ats. Bills and Notes; Letters of 
Credit 88 97, 210, 212, 257.] 


notice of incomplete application. Patents. A notice 
sent to the applicant by the U.S. Patent and Trade- 
mark Office when a patent application lacks a re- 
quired document or the filing fee. © The applicant 
generally has two months to complete the applica- 
tion, with an extension available upon payment of a 
surcharge. [Cases: Patents €°104. C.J.S. Patents 
§§ 145-147, 149-151, 173-175.] 


notice of lis pendens. See Lis PENDENS (8). 


notice of motion. Written certification that a party to a 
lawsuit has filed a motion or that a motion will be 
heard or considered by the court at a particular 
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time. @ Under the Federal Rules of Civil Procedure, 
the ing aga that a motion be made in writing is 
fulfilled if the motion is stated in a written notice of 
the hearing on the motion. Also, the courts in most 
jurisdictions require all motions to include a certifi- 
cate, usu. referred to as a certificate of service, 
indicating that the other parties to the suit have 
been given notice of the motion's filing. Notice of 
any hearing or other submission of the motion must 
usu. be provided to all parties by the party request- 
ing the hearing or submission. Fed. R. Civ. P. 5(d), 
7(b)(1); Fed. Civ. P. Form 19. [Cases: Federal 
Civil Procedure €=921; Motions 18.1. C.J.S. Mo- 
tions and Orders § 13.} 


notice of ordexs or judgments, Written notice of the 
entry of an order or judgment, provided by the 
court clerk or one of the parties. © Notice of a 
judgment is usu. provided by the clerk of the court 
in which the judgment was entered. If the court 
does not provide notice, a party is usu. required to 
provide it. Under the Federal Rules of Civil Proce- 
dure and the Federal Rules of Criminal Procedure, 
the clerk is required to provide immediate notice cf 
any order or judgment to any party to the case who 
is not in default. Fed. R. Civ. P. 77(d); Fed. R. Crim. 
P. 49(c). (Cases: Federal Civil Procedure €=2628, 
judgment @=276; Motions €57. CJ.S. J 

§ 112, 114, 117; Motions and Orders §§ 63-64.] 


notice of pendency. See Lis PENDENS (3). 


notice of prior-art references. Patents. Notification 
from a patent examiner of the previously issued 
patents used in rejecting one or more of the appli- 
cant’s claims. 


notice of protest. 1. A statement, given usu. by a 
notary public to a drawer or indorser of a negotiable 
instrument, that the instrument was neither paid 
nor accepted; information provided to the drawer or 
indorser that protest was made for nonacceptance or 
nonpayment of a note or bill. See protest (2). (Cases: 
Bills and Notes €408. C.J.S. Bills and Notes; Letters of 
Credit § 211.] 2. A shipowner’s or crew's declaration 
under oath that damages to their vessel or cargo 
were the result of of the sea and that the 
shipowner is not liable for the damages. See PERIL OF 
THE SEA. 


notice of removal. The pleading by which the defen- 
dant removes a case from state court to federal 
court. @ A notice of removal is filed-in the federal 
district court in the district and division in which the 
suit is pending. The notice must contain a short and 
plain statement of the grounds for removal and 
must include a copy of all process, pleadings, and 
orders that have been served on the removing party 
while the case has been pending. The removing 
party must also notify the state court and other 
arties to the suit that the notice of removal has 
een filed. A notice of removal must be filed, if at all, 
within 30 days after the defendant is served with 
rocess in the suit. 28 USCA § 1446; Murphy Bros., 
nc. v. Micheiti Pipe Stringing, Inc., 526 U.S. 344, 119 
S.Ct. 1322 (1999). [Cases: Removal of Cases €86, 
87. C.J.S. Removal of Causes § 163.) 


notice of trial. A document issued by a court inform- 
ing the parties of the date on which the lawsuit is set 


f 


oe 


a ee ee Ta 


LCL OE ACETONE Site + 4 Nn Pee att Aes onan 


| 


1093 


for trial. @ While the court typically provides the 
notice to all parties, it may instead instruct one party 
to send the notice to all the others. (Cases: Federal 
Civil Procedure ©1966; Trial €6. C.J.S. Trial 
§§ 31-38.) 


notice pleading. See PLEADING (2). 


notice-prejudice rule. A doctrine barring an insurer 
from using late notice as a reason to deny an in- 
sured’s claim unless the insurer can show that it was 
prejudiced by the untimely notice. (Cases: Insurance 
€3168. C.J.S. Insurance § 1307.) 


notice-race statute. See RACE-NOTICE STATUTE. 


notice statute. A recording act providing that the 
person with the most recent valid claim, and who 
purchased without notice of an earlier, unrecorded 
claim, has priority. @ About half the states have 
notice statutes. — Also termed notice act. Cf. RACE 
STATUTE; RACE-NOTICE sTaTuTE. [Cases: Vendor and 
Purchaser €=231. C.J.S. Vendor and Purchaser § 496.] 


notice to admit. See REQUEST FOR ADMISSION. 


notice to all the world. A general public announce- 
ment regarding a lawsuit, esp. to persons within the 
jurisdiction where a lawsuit is pending. 


notice to appear. A summons or writ by which a 
person is cited to appear in court. @ This is an 
informal phrase sometimes used to refer to the 
summons or other initial process by which a person 
is notified of a lawsuit. The Federal Rules of Civil 
Procedure require the summons to state that the 
defendant must appear and defend within a given 
time and that failure to do so will result in a default 
judgment. Fed. R. Civ. P. 4(a). See process; SUMMONS; 
DEFAULT JUDGMENT; NOTICE TO PLEAD. 


notice to creditors. Bankruptcy. A formal notice to 
creditors that a creditors’ meeting will be held, that 
proofs of claim must be filed, or that an order for 
relief has been granted. [Cases: Bankruptcy €°2131. 
C.J.S. Bankrupicy §§ 30, 275.] 


notice to pay rent or quit. See NOTICE TO QUIT. 


notice to plead. A warning to a defendant, stating that 
failure to file a. responsive pleading within a pre- 
scribed time will result in a default judgment. © The 
Federal Rules of Civil Procedure require the sum- 
mons to notify the defendant that failure to appear 
and defend within a prescribed time will result in a 
default judgment. Fed. R. Civ. P. 4(a). See process; 
SUMMONS; DEFAULT JUDGMENT; NOTICE TO APPEAR. [Cases: 
Pleading 83. C.J.S. Pleading § 171.) 


notice to produce. See REQUEST FOR PRODUCTION. 


notice to quit. 1. A landlord’s written notice demand- 
ing that a tenant surrender and vacate the Icased 
roperty, thereby terminating the tenancy. (Cases: 
ndlord and Tenant €94(1), 283. C.J.S. Landlord 
and Tenant §§ 733, 736.] 2. A landlord's notice to a 
tenant to pay any back rent within a specified period 
(often seven days) or else vacate the leased premis- 
es. — Also termed notice to pay rent or quit. 


notification. 1. Int'l jaw. A formal announcement of a 
legally relevant fact, action, or intent, such as notice 
of an intent to withdraw from a treaty. 2. NOTICE. © A 

person receives notification if someone else (1) in- 


notorious Insolvency 


forms the person of the fact or of other facts from 
which the person has reason to know or should 
know the fact, or (2) does an act that, under the 
rules applicable to the transaction, has the same 
effect on the legal relations of the parties as the 
qumece of knowledge. Restatement of Agency 
§ 9(2). 

notify, vb. 1. To inforn: (a person or group) in writing 
or by any method that is understood <I notified the 
court of the change in address>. 2. Archaic. To give 
notice of; to make known <to notify the lawsuit to 
all the defendants>. See NoTice. 


noting protest. See PROTEST (2). 
not in order. See OUT OF ORDER (1). 


notio (noh-shee-oh), n. [fr. Latin noscere “to know’’] 1. 
Roman law. An investigation of a case by a magis- 
trate. 2. Hist. The authority of a judge to try a case. 
Pl. notiones (noh-shee-oh-neez). 


notitia (noh-tish-ee-a), 1. [Latin “knowledge’] 1. Ro- 
man law. Knowledge; information. @ This term car- 
ried over for a time into English practice. 2. Roman 
law. A list; register; catalogue. @ The Notitia Dignita- 
tum (dig-ni-tay-tam) was a list of the high offices in 
the Eastern and Western parts of the empire, com- 
a in the late fourth or early fifth century ap. 3. 
ist. Notice. 4. A list of ecclesiastical sees. 


not law. A judicial decision regarded as wrong by the 
legal profession. 

“Even when it is not possibie to point out decision that 
affects the point in questicn In any one of the ways enumer- 
ated, it sometimes nS the profession has grown 
to igners the old decision as wrong or obsolete; and 
“beet thie does not n often, when it does happ 
the old is very not to be followed tn case the 
int is squarely raised again. This is one of the Instances 
in which lawyers rather cally, though eae rd that 
a decision Is ‘not law.’ " Willlam M. Lile et al., f Making 

. and the Use of Law Books 328 (3d ed. 1914). : 


notorial, See NOTARIAL. 


notoriety. 1. The state of being generally, and often 
unfavorably, known and spoken of <the company 
executive achieved notoriety when she fled the coun- 
try to avoid paying taxes>. 2. A person in such a 
state <the notoriety gave a rare interview>. 

notorious, adj. 1, Generally known and spoken of, 
usu. unfavorably. 2. (Of the possession of property) 
s0 conspicuous as to impute notice to the true own- 
er. — termed (in sense 2) open and notorious. See 
ADVERSE POSSESSION. [Cases: Adverse Possession @30. 
C.J.S. Adverse Possession § 49.] 


notorious cohabitation. See COHABITATION. 


notorious insolvency. Scots law. A bankruptcy; the 
stage of insolvency in which the debtor has publicly 
acknowledged insolvency under the statute. @ This 
stage is usu. followed by sequestration, which is 
notorious insolvency coupled with the appointment 
of a trustee for creditors. — Also termed notour 
bankruptcy. 


“Bankruptcy, according to the law of Scotland, is or 
rlous . When a debtor (n ean obligation can- 


noto 

not fulfil his obligation as ae which 
constitutes incy — and makes public acknowledg- 
ment, In manner determined by statute, of his inablilty, oly 


status or condition of bankruptcy has arisen, and the 
vent debtor is, In the language of the statutes, a ‘notour’ 


en, 


notorious possession 


bankrupt .... The law of notour bankruptcy is mai 
statutory. Legislation has fixed the circumsiances whi 


the status, and determined ail the most important 
results." George Watson, ‘3 Digest of the 
Law of Scotland 78 (3d ed. 1882). 


notorious possession. See POSSESSION. 


not otherwise indexed by name. A phrase used in 
shipping and tariff construction, usu. to show a 
ification of something generally rather than spe- 
cifically. ® For example, a shipment of aircraft and 
boat engines merely labeled “other articles” is not 
otherwise indexed by name. — Abbr. NOIBN. [Cases: 
Carriers © 189. C.J.S. Aeronautics and Aerospace 
§ 231; Carriers §§ 470-472, 474.) 


notour bankruptcy. See NOTORIOUS INSOLVENCY. 


not possessed. Common-law pleading. In an action in 
trover, the defendant's plea denying possession of 
the articles allegedly converted. See TROVER. 


not proven. An archaic jury verdict — now used only 
in Scots criminal law a equivalent in result to not 
ilty, but carrying with it a strong suspicion of guilt 
oa lly proved. — Also termed Scotch nentic. Re 
not satisfied. A form of return by a sheriff or consta- 
ble, on a writ of execution, indicating only that the 
amount due on a judgment was not paid. @ A 
general return of this type is usu. viewed as techni- 
cally deficient because it does not state why the writ 
was not Satisfied. Cf. NuLLA Bona. (Cases: Execution 
334. C.J.S. Executions §§ 324-325.] 


not sufficient funds. The notation of dishonor (of a 
check) indicating that the drawer’s account does not 
contain enough money to cover payment. — Abbr. 
NSF. — Also termed insufficient . 

notwithstanding, prep. Despite; in spite of <notwith- 
standing the conditions listed above, the landlord 
cain terminate the lease if the tenant defaults>. 


n.o.v. abbr. NON OBSTANTE VEREDICTO. 


nova causa interveniens. See intervening cause under 
CAUSE (1). 

nova causa obligationis (noh-va kaw-ze a ay 
shee-oh-nis). [Latin] Hist. A new ground of obli- 
gation. ae 

nova custuma (noh-va kas-t[ylo-me), n. [Law Latin 


“new custom”) Hist. A tax; an imposition. Cf. ANTi- . 


QUA CUSTUMA. 


nova debita (noh-va deb-i-te). [Latin] Scots law. New 
debts, as distinguished from preexisting ones. 
“A security a debtor within days of his 
bankruptcy a dent contracted Baore that petod is 
reducible as a fraudulent preference. But sec! or pay- 
ment granted In consideration of a novum de: —a 
debt pressntly contracted — Is not reducible ples 
within the sbdy days." John Trayner, Trayner’s 
402 (4th ed. 1894). 
novae narrationes (noh-vee no-ray-shee-oh-neez), n. 
{Law Latin “new counts or tales”) Hist. A collection 
of pleading forms published during the reign of 
Edward III. 
novalia (noh-vay-lee-o). [Law Latin “new lands” or 
“newly tilled land”] Scots law. Land newly cultivated. 
@ Exemptions from paymg tends or tithes, were 
sometimes granted for novatia. 


1094 


nova statuta (noh-vo ste-t[y}oo-ta), n. pl. [Law Latin] 
Hist. New statutes. © This term refers to the statutes 
passed beginning with the reign of Edward III. Cf. 
VETERA STATUTA. 


novation (noh-vay-shan), n. 1. The act of substituting 
for an old obligation a new one that either replaces 
an existing obligation with a new obligation or re- 
places an original party with a new party. @ A 
novation may substitute (1) a new obligation between 
the same parties, (2) a new debtor, or (3) a new 
creditor. 2. A contract that (1) immediately discharg- 
es either a previous contractual duty or a duty to 
make compensation, (2) creates a new contractual 
duty, and (3) includes as a party one who neither 
owed the previous duty nor was entitled to its per- 
formance. — Also termed substituted agreement; (Scots 
law) innovation.; (Roman law) novatio (noh-vay-shee- 
oh). See STIPULATIO AQUILIANA; substituted contract un- 
der CONTRACT; ACCORD (a). [Cases: Novation ¢=], 
C.J.S. Novation §§ 2-4, 9-10, 14-16.] — novate (noh- 
Bi or noh-vayt), vb. — novatory (noh-va-tor-er), 
lj. 
“Novation Is the emerging and transfer of a prior debt into 
Hon of neu ootipanon fs sich a wa! Pleated eigen 
one.” Utpian, D. 43241 pr. . 


“The only way in which it is possible to transfer contractual 
duties to a third party ts by the process of novation, which 
requires tha consent of the other party to the contract. In 

amounts to the extinction of the old 
obligation, and the creation of a new one, rather than to the 
transfer of the obligation from one person to another. Thus 
f 8B owes A £100, and C owes B the same amount, 8 
aot ere te eee cuy band he coo 6 
without A's consent. But if 


to extinguish B's liabil 

the part of C." P.S. 

Contract 283 (3d ed. 1981). 

“The word ‘novation’ is used in a variety of senses. Courts 

frequently use it as synonymous with ‘substituted contract.’ 

Most academic wiitera and both contracts restatements, 
contract 


mon law rute that consideration must be supplied by the 
promises. This rule. has. fong been -lald to rest almost 
ere." John D. Calamari 


everywh & Joseph M. Perillo, The 
Law of Contracts § 11-8, at 444-45 (3d ed. 1887). 
objective novation. Civil law. A novation involving 
the substitution of a new obligation for an old one. 
[Cases: Novation €4. C.].S, Novation §§ 2, 11-14, 
29.) 

subjective novation. Civil law. A novation involving 
the substitution of a new obligor for a previous 
obligor who has been discharged by the obligee. 


novel assignment. See new assignment under AssIcN- 
MENT (7). 


novel disseisin (nov-e! dis-see-zin), n. A recent disseis- 
in. See DIssEIsIN; assize of navel disseisin under Assize. 


Novellae (no-vel-ee). See NOVELS. 
Novellae Constitutiones. See NOVELS. 


err: 
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Novellae Leonis (na-vel-ee lee-oh-nis), n. [Latin “novels 
of Leo”] A collection of 113 ordinances issued by 
Emperor Leo during the years aD. 887-893. 


Novels. A collection of 168 constitutions issued by the 
Roman emperor Justinian and his immediate succes- 
sors. ® Taken together, the Novels make up one of 
four component parts of the Corpus Juris Civilis. — 
Also termed Novellae; Novellae Constitutiones. See cor- 
PUS JURIS CIVILIS. 


novelty. 1. Trade secrets. The newness of information 
that is generally unused or unknown and that gives 
its owner a competitive advantage in a business field. 
®@ In the law of trade secrets, novelty does not 
require independent conception or even originality. 
A rediscovered technique with marketable applica- 
tions can qualify as a novelty and be prot asa 
trade secret: 2. Patents. Newness of an invention both 
in form and in function or performance; the strict 
statutory requirement that this originality be demon- 
strated belare an invention is patentable. @ Proving 
novelty is one purpose of the rigorous and expensive 
examination process. If the invention has been pre- 
viously patented, described in a publication, known 
or used by others, or sold, it is not novel. 35 USCA 
§ 102. Cf. nonosviousness. (Cases: Patents €=37. 
C.J.S. Patents §§ 29-30.) . 
“Although the statute uses the words ‘not known,’ these are 
not to be taken literally. Novetty consists primarily in the 
Invention not having been used by others In the United 
States or patented or described tn an ees publication in 
this or any foreign country.” Roger Sherman Hoar, Patent 
Tactics and the Law 36-37 (3d ed. 1950). 
absolute novelty. Patents.-The rule in most coun- 
tries, but not in the United States, that an inventor 
must always file a patent application before the 
invention 1s publicly used, oles on sale, ur dis- 
closed. @ Under U.S. law, an inventor is given a 
one-year grace period — beginning on the date of 
any public use, sale, offer of sale, or publication by 
the inventor or the inventor's agent — in which to 
file a fe oe application. After that, the patent is 
barred. Canada and Mexico also give the first 
inventor or the inventor's assignees a one-year 
grace period for filing, but they¥*bar a patent for 
the first inventor if the invention is independently 
developed and disclosed by someone else during 
that time. — Also termed ahsolute-novelty require- 
ment. Cf. BAR DATE. : 


noverca (na-ver-ka), n. [Latin] A stepmother. 


noverint universt per praesentes (noh-ve-rent yoo-ni- 
ver-sl por pri-zen-teez). [Latin] Know all men by 
these presents. © This is a formal phrase once found 
at the beginning of deeds of release. In translation, 
the phrase still sometimes appears on various types 
of legal documents. See KNOW ALL MEN BY THESE PRES- 
ENTS; PATEAT UNIVERSIS PER PRAESENTES. 


novigild (noh-ve-gild), n. [fr. Latin novem “nine” + 
Anglo-Saxon gid or geld “a payment”] Hist. The 
money a person must pay for damaging another 
person's property, the amount equaling nine times 
the purchase price of the property damaged. 


novi operis nuntiatio (noh-vi ahp-e-ris non-shee-ay- 


shee-oh). (Latin “new work protest”] Roman law. A 
protest against an opus novum (“new work”). © A 
person whose rights were impaired by the building 


noxal Habitity 


of a new structure could protest to the praetor. The 
praetor could order the builder to give the protestor 
a security against any loss caused by the construction 
(edictum de novi operis nuntiatione). If the builder 
refused, the praetor could prohibit further construc- 
tion with a prohibitory interdict (interdictum de navi 
operis nuntiatione). — Also written operis novi nuntiatio. 
Cf. JACTUS LAPILLI. 


noviter perventa (noh-va-tar par-ven-ta), 2. pl. [Law 
Latin “newly known”) Eccles. law. Newly discovered 
facts, which are usu. allowed to be introduced in a 
case even after the pleadings are closed. 


novedamus (noh-va-day-mas), n. [Latin novo damus “we 
grant anew") Scots law. 1. A clause in a charter that 
progressively grants certain rights anew. @ The 
phrase appeared in reference:to any charter by 
which a superior renewed a previous land grant to a 
vassal. 2. A charter containing such a clause. 


“This clause Is veer bg to the dispositive clause; and by it 
the superior, whether the Crown or a subject, p obeb de 
novo the subjects, rights, or privil therein bed. 
Such a clause Is usually (nserted where the vassal is 
sensible of some defect or flaw in the former right .... This 
was also the correct of proceeding ... in the 
vassal wished ing free of burdens chargeable upon the 
subject for casualties due to the superior; for a charter of 
novodamus is accounted De ee which 
Imports a Sechene of all prior burdens." Willlam Bell, Bali's 
Dictionary and Digest of the Law of Scotland 747 (George 
Watson ed., 7th ed. 1890). 
novus actus interveniens (noh-vas ak-tes in-tar-vee- 
nee-anz). See intervening cause under CAUSE (1). 


novus homo (noh-vas hoh-moh), n. [Latin “new man”} 
Hist. A man who has been pardoned for a crime. 


NOW. abbr. 1. NEGOTIABLE ORDER OF WITHDRAWAL. 2. 
National Organization for Women. 


NOW account. See ACCOUNT. 
now comes. See COMES NOW. 


noxa (nok-sa), n. [Latin “injury"] Hist. 1. Roman law. A- 
harm done or an offense committed such as injury 
to a person or property, esp. by a slave or son. © 
This gave rise to noxal liability. 2. Roman law. The 
obligation to pay for Goa cdmmitted by a son, 
slave, or animal. @ The father ‘of owner generally 
had to pay damages or else surrender the tortfeasor . 
offending person or animal tothe injured party 
(noxal surrender). — Also termed noxal' liability. See 
NOXAL ACTION. 3. An offense, generally. 4. The pun- 
ishment for an offense. 5. Something that exerts a 
harmful effect on the body. 


noxal (nok-sel), adj. Archaic. Of or relating to a claim 
against a father or owner for damage done by a son, 
a slave, or an animal. 


noxal action. [fr. Latin actio noxalis “injurious action”} 
1. Roman law. The claim against an owner or father 
for a tort committed by a son, a slave, or an animal. 
© The head of the family could be sued either to pay 
a penalty due or to surrender the tortfeasor to the 
injured party. Roman law also provided for the 
surrender of animals that caused age under the 
actio de pauperie. See actio de pauperie under acrio. 2. 
Hist. A person’s claim to recover for damages com- 
mitted by a person’s son, slave, or animal. 


noxal liability. See Noxa (2). 


noxal surrender 


noxal surrender. See NOXA (2). 

noxious (nok-shas), adj. 1. Harmful to health; injuri- 
ous. 2. Unwholesome; corruptive. 3. Archaic. Guilty. 

n.p. abbr. 1. Nist PRIUS. 2. NOTARY PUBLIC. 

NPL. abbr. NATIONAL PRIORITIES LIST. 

NPV. See net present value under PRESENT VALUE. 

NQSO. abbr. See nonqualified stock option under stock 
OPTION. 

nx. abby, 1. New reports. 2. Not reported. 3. NONRESI- 
DENT. 

NRC. abér. NUCLEAR REGULATORY COMMISSION. 

NRCS. abbr. NATURAL RESOURCES CONSERVATION SERVICE. 

NRPC. abbr. NATIONAL RAILROAD PASSENGER CORPORATION. 


ns. abbr. 1. New series. @ This citation form indicates 
that a periodical has been renumbered in a new 
series. 2, NEW STYLE. 

NSA. abbr. NATIONAL SECURITY AGENCY. 

NSC. abbr. NATIONAL SECURITY COUNCIL. 


NSF, abbr. 1. NATIONAL SCIENCE FOUNDATION. 2, NOT SUF- 
FICIENT FUNDS. 


NSPA. abbr. NATIONAL STOLEN PROPERTY ACT. 
NTB. abbr. NONTARIFF BARRIER. 


NTIA. abbr. NATIONAL TELECOMMUNICATIONS AND INFOR- 
MATION ADMINISTRATION. 


NTID. abbr. NATIONAL TECHNICAL INSTITUTE FOR THE DEAF. 


NTIS. abbr. National Technical Information Service. 
See TECHNOLOGY ADMINISTRATION. 


NTM. abbr. NONTARIFF MEASURE. 

NTSB. abbr. NATIONAL TRANSPORTATION SAFETY BOARD. 

nubilis (n[y]oo-ba-lis), n. [Latin “marriageable"] Civil 
law. A Ren esp. a girl, who is old enough to be 
married. ? 

nuclear-nonproliferation treaty. See nonproliferation 
treaty under TREATY (1). 


Nuclear Regulatory Commission: An independent 
federal agency thar licenses and regulates civilian use 
of nuclear energy.'@ The agency was created by the 
Energy Reo ization Act ‘of 1974, Executive er 
11884 of 1975 gave it additional functions previously 
performed by the Atomic Energy Commission. — 
Abbr. NRC. 

nuda detentio (n[y}oo-da di-ten-shee-oh). [Latin] See 
possessio naturalis under POSSESSIO. 

nuda patientia (n{y]oo-de pash-ee-en-shee-e). [Latin] 
Mere sufferance. ® In a servitude, the servient estate 
owner's obligation is one of mere sufferance because, 
while the owner has to submit to the dominant 
estate, the owner does not have to take any positive 
steps (such as fixing a sidewalk) to enhance the 
exercise of the dominant servitude. 

nuda possessio (n{y]oo-da po-zes[h]-ee-oh). [Latin] 
Mere possession. 

nude, adj, 1. Naked; unclothed. 2. Lacking in consid- 
eration or in some essential particular. See NUDUM 
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PACTUM. 3. Mere; lacking in description or specifica- 
tion. 

nude contract. See NUDUM PACTUM. 

nude matter. A mere allegation. 


roved 
, OF other spocaity 7% 
writing vnder seaie.” John Cowell, The Interpreter (1607). 
nude pact. See NUDUM PACTUM. 


nudum dominium (n[y]oo-dem do-min-ee-om). See 
DOMINIUM. 


nudum officium (n{y]oo-dem o-fish-ee-am). [Latin] 
Scots law. The bare office, without the usual emolu- 
ments. Pl. nuda officta. 


nudum pactum (n[y]oo-dam -tam). [Latin “bare 
agreement] 1. Roman law. informal agreement 
that is not legally enforceable, because it does not fall 
within the specific classes of agreements that can 
support a legal action. @ But a factum could create 
an exception to or modification of an existing obli- 
gation. 2. An agreement that is unenforceable as a 
contract because it is not “clothed” with consider- 
ation. — Also termed naked contract; nude contract; 
nude pact. (Cases: Contracts 47, 54(1). C.J.S. Con- 
tracts §§ 83-84, 87.] 


nugatory (n[{y}oo-ge-tor-ee), adj. Of no force or effect; 
useless; invalid <the Su rie Gourt rendered the 
statute nugatory by declaring it unconstitutional>. 


nuisance. 1. A condition, activity, or situation (such as 
a loud noise or foul odor) that interferes with the 
use or enjoyment of property; esp., a nontransitory 
condition or persistent activity that either injures the 
physical condition of adjacent Jand or interferes with 
its use or with the enjoyment of easements on the 
land or of public highways. @ Liability might or 
might not arise from the condition or situation. — 
Formerly also termed annoyance. [Cases: Nuisance 
&]-4. C.J.S. Nuisances §§ 2-8, 10-14, 17-23, 25-45, 
47-57, 59-62.) 
“A nuisance be merely a right In the place, 
tke aig in the partoritaed the barnyard of 
Euclid v. Ambler Realty Co., 272 U.S. 365, 388, 47 S.Ct. 
114, 118 (1926). é 
“A ‘nulsance' Is a state of affairs. To conduct a nulsance Is 
a tort. In torts, the.word ‘nulsance’ has had an extremely 
elastic meaning: sometimes tt is little more than a pejorative 
term, a weasel word used as a substitute for aioe 
The general distinction between a nulsance and a tres 
Is that the trespass flows from a p! Invasion and the 
. hulsance does not.” er A. Cunningham et al., The Law 
" af Property § 7.2, at 417 (2d ed. 1993). 
2. Loosely, an act or failure to act resulting in an 
interference with the use or enjoyment of property. 
@ In this sense, the term denotes the action causing 
the interference, rather than the resulting condition 
<the Slocums’ playing electric guitars in their yard 
constituted a nuisance to their neighbors>. (Cases: 
Nuisance 3, 61. C.J.S. Nuisances §§ 4, 10-14, 18, 
20-21, 25-26, 28, 31-57, 59-62.] 


"There is peru no mora Impenetrable jungle in the entire 
law than which surrounds the word ‘n ‘tt has 
meant all things to all people, and has been 


fled indis- 
criminately to everything from an alarming advertisement to 
a cockroach baked in a pie.” Prosser and on the 


| 
| 
| 
| 
) 
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Law of Torts § 86, at 616 (W. Page Keston at al., Sth ed. 


8. The class of torts arising from such conditions, 
acts, or failures to act when they occur unreason- 
ably. — Also termed actionable nutsance. [Cases: Nui- 
sance €°3, 61. C.J.S. Nuisances §§ 4, 10-14, 18, 
20-21, 25-26, 28, 31-57, 59-62.] 


“Nuisance Is a field of tortious liability rather than a 
single of lous conduct: the feature which gives it 


that of the use an pad 
ment of land. The tort em the harm to the plaint 


rather than the conduct of the defendant." R.F.V. Heuston, 

Salmond on the Law of Torts 50-51 (17th ed. 1977). 
abatable nuisance. 1. A nuisance so easily remova- 
ble that the aggrieved party may lawfully cure the 
problem without notice to the liable party, such as 
overhanging tree branches. [' : Nuisance 
€>19. C.J.S. Nuisances §§ 92-97, 99.] 2. A nuisance 
that reasonable persons would regard as being 
removable by reasonable means. 


absolute nuisance. 1. Interference with a property 
right that a court considers fixed or invariable, 
such as a riparian owner's right to use a stream in 
its natural condition. (Cases: Nuisance 1-7. 
C.J.S. Nuisances §§ 2-8, 10-15, 17-45, 47-57, 
59-62.] 2. See nuisance per se. 3. Interference in a 
place where it does not reasonably belong, even if 
the interfering party is careful. 4. Interference for 
which a defendant ts held strictly liable for result- 
ing harm, esp. in the nature of pollution. Cf. 
qualified nuisance. 

Sense (4) has been disapproved: “[T]he use of the term 

‘nuisance’ to describe the tort [lability that sometimes re- 

sults from accidental invasions prod 

ston.” W. Keeton et al., 

Law of Torts § 89, at 637 (5th ed. 1984). 
anticipatory nuisance. A condition that, although 
not yet at the level of a nuisance, is very’ likely to 
become one, so that a party may obtain an injunc- 
tion prohibiting the condition. —- Also termed 
te pape nuisance. (Cases: Nuisance €1. C.J.S. 

utsances §§ 2-8, 10-14, 18-21.). 


attractive nuisance. A dangerous condition that 
may attract children onto:Jand, thereby causing a 
- risk to their safety. See ATTRACTIVE-NUISANCE DOC- 
Trine. [Cases: Ne pe @ 1172, 1175. CJS. 
Negligence §§ 399, 476-477, 494-526.) 
“(The doctrine eoqulred the unfortunate misnomer ‘attrac- 
tive nuisance, a which A 
be taken literally, bape hiner igs berg Ag ee 


or not the condition 
at all to do with defendant's (ability 
val ~ child." J. Kionka, Torts in a Nutshell 89 (2d 
cognate nuisance. Rare. interference with an ease- 
ment. 


“The term nulsance fs applied to torts of two distinct 


personal en ent of the Incidents 
of. occupying the land." J.H. Bunen: An Introduction to 
English History 486 (3d ed. 1990). 


nulsance 


common nuisance. See public nuisance. 


continuing nuisance. A nuisance that is either unin- 
terrupted or frequently recurring. ® It need not be 
constant or unceasing, but it must occur often 
enough that it is almost continuous. (Cases: Nui- 
sance 44, 19. C.J.S. Nuisances §§ 25-27, 92-97, 
99.) 


legalized nuisance. A nuisance sanctioned by legis- 
lative, executive, or other official action and there- 
fore immune from liability, such as a city park. 


mixed nuisance. A condition that is both a private 
nuisance and a public nuisance, so that it 1s dan- 
gerous to the community atk but also causes 
particular harm to private individuals. [Cases: Nui- 
sance €>72. C.J.S. Nuisances §§ 65-66.] 

nuisance at law. See nuisance per se. 


nuisance dependent on negligence. See qualified nui- 
sance. 


nuisance in fact. A nuisance existing because of the 
circumstances of the use or the particular location. 
© For example, a machine emitting high-frequency 
sound may be a nuisance only if a person's dog 
lives near enough to the noise to be disturbed by 
it. — Also termed nuisance per accidens. 


nuisance per se (par say). Interference so severe 
that it would constitute a nuisance under any 
circumstances; a nuisance regardless of location or 
circumstances of use, such as a leaky nuclear-waste 
Storage facility. — Also termed nuisance at law; 
absolute nuisance. (Cases: Nuisance 4. C.].S. Nui- 
sances §§ 25-27.) 


parce nuisance. A nuisance t‘iat cannot. readily 
e abated at reasonable expense. Cf. ary 


nuisance. (Cases: Nuisance 1, 4. C.J.S. Nutsances 


'§§ 2-8, 10-14, 18-21, 25-27.] 


private nuisance. A condition that interferes with a 
person’s enjoyment of property; esp., a structure 
or other condition erected or put on nearby land, 
creating or continuing an invasion of the actor's 
land and amounting to a trespass to it. @ The 
condition constitutes a tort for.which the adversely 
affected person may recover-damages or obtain an 
injunction. [Cases: Nuisance 1. C.J.S. Nutsances 
§§ 2-8, 10~14, 18-21], ts: 

“Trespass and private nutsance are alike in that each is a 


conduct. In each, [lability from an or 

invasion. For an Intentional there 
fg [lability without harm; for a private nulsance, ig no 
lfabllity without significant harm.... In private ni an 
intent! Interference with the plaintiff's use or en| 


nt 
ts not ig Heelf a oe aren” hoomone bi bye 
ence is necessary for ."" Restatement (Second 
Torts § 821D cmt. d (1979). 


“The different ways and combinations of ways in which the 
Interest In the use or enjoyment of land may be invaded are 
Infinitely varlable. A private nulsance may consist of an 
interference with the ah per condition of the land itself, as 
vibration or bi ig which pares Se the de- 
ction of bap alee , raising the water table, or the 
poluean ofa or of an u iy bord water supply.” 
Bag tiga hy Sirah or al on the Law of 
Tarts § 87, at 619 (6th ed. 1884). 


prospective nuisance. See anticipatory nuisance. 


public nuisance. An unreasonable interference with 
a right common to the general public, such as a 


nuisance money 


condition dangerous to health, offensive to com- 
munity moral standards, or unlawfully obstructing 
the public in the free use of public property. @ 
Such a nuisance may lead to a civil injunction or 
criminal prosecution. — Also termed common nui- 
sance. (Cases: Nuisance €°59-96. C.J.S. Landlord 
and Tenant § 344; Nuisances §§ 4, 9-10, 14-16, 18, 
20-21, 24, 34-39, 41-66, 70-76, 78, 84-86, 88-91, 
94-97, 103-115, I17-118, 120-122, 124-133, 
149-158.) 


“Public and private nulsances are not In pi two species 
of the same genus at all. There is no ge con 
a 


particular case constitute 
some form of tort also. Thus the obstruction of a highway Is 
g publlo nuisance; but Ht causes any pedal and pecula 
her eg “cpap tering atelnd preope Bay at his 
sult.” rt éuston, Salmond on the Law of Torts 49-60 


LFV. Hi 
(17th ed. 1977) 
“{PJublic nuisance ... is an amorphous and unsatisfactory 
ator te uw conn an [l-assorted collection of wrongs, 
some of which have or no- association with tort and 
onty appear to fill a gap in criminal law. Others cover what 
could be generally described as ‘nolsome trade,’ which 
could be dealt with under some form of statutory nuisance. 
Yet a third group deals with what we airy aoa 
describe as ‘abuses of the h ...." R.W.M. Dlas 
B.S. Markesinis, Tort Law 254 (1884). 
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null, adj. Having no legal effect; without bindin 
force; void <the cuntract was declared null an 
void>. @ The phrase null and void is a common 
redundancy. (Cases: Contracts 98, 135. C.J.S. Con- 
tracts §§ 137, 139-140, 145, 153-155, 157, 171, 
173-174, 185, 188, 280.] 


nulla bona (nol-o boh-na): [Latin “no goods”] A form 
of return by a sheriff or constable upon an execution 
when the judgment debtor has no seizable property 
within the jurisdiction. Cf. init est. (Cases: Execu- 
tion 334. C_J.S. Executions §§ 324-325.] 


nulla persona (nel-2 par-soh-ne). [Latin) Hist. No per- 
son. @ The phrase appeared in reference to the 
status of one who essentially has no legal rights usu. 
because of that person’s actions, such as committing 
a crime, or that person’s status, such as being a 
minor. 

nulla poena sine lege (ral-a pee-na al-nee lee-jee or 
sin-ay lay-gay). [Latin] No punishment withoula law 
authorizing it. ; 


nulla sasina, nulla terra (nol-a say-si-no [or say-zi-], 
nol-o ter-a). (Law Latin] Scots es: No seisin (or 
enfeoffment), no land. @ The phrase appeared in 
reference to the principle that there could be no 
indefeasible right in land until an enfeoffment was 


quclified nuisance, A condition that, though lawful taken. . 


is Mselhs 15) 30 REgE gently Permmied tO Coat MSEC: I allifiesitan (uel kay aheiil,.y, 1.cThe act or Oak: 


creates an unreasonable risk of harm and, in due : : “shy : : : 
course, actually results in injury to another. @ It ing something void, specif., the action of a state in 


involves neither an intentional act nor a hazardous abrogating a fedcral law, on the basis of state sover- 
activity. — Also termed nuisance dependent on negli- eignty. (Cases: States €4.1(1).] 2. The state or con- 
gence. Cf. absolute nuisance. [Cases: Nuisance 1, 6, dition of being void. See JURY NULLIFICATION. 

59. C.J.S. Nuisances §§ 2-8, 10-15, 18-21, 24.] | nullification doctrine. The theory — espoused by 
recurrent nuisance. A nuisance that occurs from southern states before the Civil War — advocating a 
time to time with distinct intervals hetween occur- state’s right to declare a federal law unconstitutional 
rences, rather than being continuous or only brief- and therefore void. 

ly interrupted. nullify, vb. To make void; to render invalid. 
temporary nuisance. A nuisance that can be cor- | nullity (noal-s-tee). 1. Something that is legally void 
rected 4 a reasonable expenditure of money or <the forged commercial transfer is a nullity>. 
labor. Cf. permanent nuisance. [Cases: Nuisance 4, | (Cases: Contracts 98, 135. C.J.S. Contracts §§ 137, 
19. C.J.S. Nuisances §§ 25-27, 92-97, 99.] 139-140, 145, 153-155, 157, 171, 173-174, 185, 


nuisance money. See nuisance settlement under SETTLE- 188, 280.] 2. The fact of being legally void <she filed 


MENT (2). a a petition for nullity of marriage>. 
nuisance per accidens. See nuisance in fact under NuI- absolute nullity. Civil law. 1. An act that is void 
SANCE. ds because it is against public policy, law, or order. © 
F The nullity is noncurable. It may ‘be invoked by 
nuisance prigr art See Ant, any party or by the court. See La. Civ. Code arts 7, 
nuisance settlement. See SETTLEMENT (2). 2030. 2. The state of such a nullity..See NULLITY OF 
nuking. Slang. See DENIAL-OF-SERVICE ATTACK. BA OSE 
nul (nel). [Law French] No; none. @ This negative relative nullity. Civil law. 1. A legal nullity that can 


be cured by confirmation because the object of the 


Porpicle reine many plrdves: sucht a: seal Oe nullity is valid, @ The nullity may be invoked only 


nul ogard (nol o-gahrd), n. [Law French “no award”) by those parties for whose interest it was estab- 
In an action to enforce an arbitration award on an lished. See La. Civ. Code art. 2031. 2. The state of 
arbitration bond, a plea denying the existence of the such a nullity. 


award. Cf. aGarp. 
c on nullity of marriage. 1. The invalidity of a presumed 


nul disseisin (nal dis-see-zin). [Law French “no disseis- or supposed marriage because it is void on its face or 
in”] In_a real action, a defendant's plea that the has been voided by court order. @ A void marriage, 
aa was not deprived of the possession of any such as an incestuous marriage, is invalid on its face 
and and tenements. See DISSEISIN. and requires no formality to end. See void marriage 


nul fait agard (nol fay e-gahrd). (Law French] No under MARRIAGE (1). (Cases: Marriage €°53. C.J.S. 
award was made. Cf. AGARD. Marriage § 45.) 


| 
| 
| 
) 
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“The declaration cf nullity is appropriate if the marriage Is 
relatively null or absolutely null yet one or both spouses 
were In goad faith. If the marriage fs relatively null, civil 
effects flow until the declaration of nullity. On the other 
hand, the mariage that Is absolutely null generally pro- 
duces civil effects only if one or both of the spouses were In 
pe faith and only so fong as good faith lasts.” 16 

erine S. Spaht & W. Lee rave, Louisiana Civil Law 
Treatise: Matrimonial Regimes § 7.6, at 348 (2d ed. 1997). 

2. A suit brought to nullify a marriage. — Also 

termed nullity suit. See ANNULMENT. (Cases: Marriage 


56. C.J.S. Marriage § 63.) 
nullity suit. See NULLITY OF MARRIAGE (2). 


nullius filius (na-h-os fil-ee-as), n. [Latin “son of no 
one”) An illegitimate child. (Cases: Children Out-of- 
Wedlock @1. CJS. Children Out-of-Wedlock 
§§ 2-11.] 

nullius in .bonis (no-lt-as in boh-nis), adj. [Latin 
“among the property of no person”) Hist. Belonging 
to no one. @ Wild animals were considered to be 
nullius tn bonis. — Also termed in nullius bonis. 


nullius juris (na-li-as joor-is). [Latin] Hist. Of no legal 
force. 


nullum arbitrium (nel-em ahr-bi-tree-om), n. (Law 
Latin “no decision"} Hist. In an action to enforce an 
arbitration bond, a plea denying the existence of an 
arbitration award. 


nullum est erratum (nal-om est o-ray-tem), n. [Latin 
“there is no error in the record”) In response to an 
assignment of error, the common plea that there is 
no error in the record. © The effect of the plea is 
essentially to admit well-pleaded facts. 


nullum fecerunt arbitrium (nel-am fo-see-rant ahr-bi- 
tree-om). [Latin “they never submitted to arbitra- 
tion") Hist. In an action to enforce an arbitration 
award, the defendant's plea denying that there had 
been an arbitration. 


Nullum shire ry Act (nol-am tem-pas akt), n. [Latin] 
Hist. English law. The Crown Srits Act of 1769 
(amended in 1862) that limited the Crown's time to 
sue, in land and other specified matters, to 60 years. 
© The statute altered the common-law rule of nullum 
tempus aut locus occurnt regi (‘x6 time or place affects 
the Crown”), which was bed on the idea that the 
Crown was too busy with governmental affairs to 
timely attend to its legal affairs. . 


nullum tempus occurrit reipublicae (nol-om tem-pas e- 
ker-it ree-1-pob-le-see), n. [Latin “no time runs 
against the state") The pind that a statute of 
limitations does not apply to a commonwealth or 
state unless a statute specifically provides that it 
does. © The purpose of the rule is to fully protect 
public rights and property from injury. [Cases: Limi- 
pay of Actions 11. CJ.S. Limitations of Actions 
§ 17.] 


nul tiel (nal teel). [Law Latin] No such. @ This phrase 
typically denotes a plea that denies the existence of 
something. 


nul tiel corporation, n. [Law French “no such corpora- 
.tion - exists"] A plea denying the existence of an 
alleged corporation. ® The defense of nul tiel corpora- 
tion .nust usu. be affirmatively pleaded by a defen- 
dant before a plaintiff is required to prove its corpo- 
rate existence. [Cases: Corporations 5 14.] 


nuncio 


nul tiel record, n. [Law French “no such record”] A 
plea denying the existence of the record on which 
the plaintiff bases a claim. @ Evidence may generally 
be introduced to invalidate the record only, not the 
statements in the record. See trial by record under ‘TRI- 
AL. [Cases: Judgment €914.] 


“The proper eral issue In debt on Eoments is ‘nul tiel 
record,’ which denies the existence 


‘Shipman, Handbook of Common-Law 
330 (Henry Winthrop Ballantine ed., 3d ed. 1923). 
nul tort (nol tort), n. (Law French."no wrong”) Hist. A 
type of general denial in an action to recover lands 
and tenements, by which the defendant claims that 
no wrong was done. See NUL DISSEISIN. 


“The general Issue, or general plea, Is what traverses, 
thwarts, and denies at once the whole declaration; without 


disseisin; and In a writ of right, that the tenant has more 
right to hold than the demandant has to demand. Theso 
pleas are cafled the general Issue, because, by importing 
an absolute and general denial of what fs alleged in the 
declaration, they amount at once to an issue; by which we 
mean a fact affirmed on one side and denied on the other.” 
3 Willlam , Commentaries on the Laws of Eng- 
land 305 (1768). 
nul waste (nal wayst), n. [Law French “no waste") Fist. 
The defendant's general denial in an action to recov- 
er damages for the destruction of lands and tene- 
ments. See NUL TORT. 


number lottery. See Genoese lottery under LOTTERY. 


numbers game. A type of lottery in which a person 
bets that on a given day a certain series of numbers 
will appear from some arbitrarily chosen source, 
such as stock-market indexes or the U.S. Treasury 
balance. © The game creates a fund from which the 
winner's share is drawn and is subject to regulation 
as ; Lele [Cases: Lotteries 3. CJ.S. Lotteries . 
§§ way I1.J 


numerata pecunia (n{y]oo-me-ray-ta pene): n. 
[Latin] Hist. Money counted or paid. 


numerical lottery. See Genoese lottery under LOTTERY. 


numerosity (n[{y]oo-mor-abs-o-tee). The requirement 
that, for a case to be certified as.a class action, the 
party applying for certification must show, among 
other things, that the class of potential plaintiffs is so 
large that the joinder of all of them into the suit is 
impracticable. See cLass acTion. [Cases: Federal Civil 
Procedure @163.] 


nummata (ne-may-ta), n. [Law Latin “money"] The 
monetary price of something. 


nummata terrae (no-may-ta ter-ee), n. [Law Latin] Hist. 
An acre of land. 


nummi_ pupillares (nem-1 pyoo-pe-lair-eez). [Latin] 
Scots law. Money belonging to a pupil. 


nunciato (nen-shee-ay-toh). See NUNTIATIO. 


nuncio (nen-shee-oh), n. (Italian, fr. Latin nunciare “to 
announce”) 1. A papal ambassador to a foreign court 
or government; a representative of the Vatican in a 
country that maintains diplomatic relations with 
it. — Also termed nunctus; nuntio. Cf. legatus a latere 


nune pro tunc 


under LEGATUS; INTERNUNCIO (3); LEGATE (3). 2. Archaic. 
A messenger. 


nune pro tunc (nongk por tangk or nuungk proh 
tuungk). (Latin “now for then"? Having retroactive 
legal effect through a court's inherent power <the 
court entered a nunc pro tune order to correct a 
clerical error in the record>. (Cases: Judgment 
273, 326; Motions 54. CJS. Jf: 
§§ 123-125, 299; Motions and Orders § 51.) 
“When an order is signed ‘nunc pro tunc’ as of a specified 
date, It means that a thing Is now done which should have 


been done on the specified date.” 35A C.J.S. Federal Civil 
Procedure §§ 370, at 556 (1960). 


mune pro tunc amendment. See AMENDMENT (2). 

nune pro tunc judgment. See JUDGMENT. 

nuncupare (neng-kyuu-pair-ee), vb. [Latin “call by 
name") Hist. To name or pronounce orally: @ Nuncu- 
pare heredem means to name an heir before public 
witnesses. ; 

nuncupate (neng-kye-payt), vb. (fr. Latin nuncupare 
“call iy name”) 1. Hist. To designate or name. 2. To 
vow or declare publicly and solemnly. 8. To declare 
orally, as a will. 4. To dedicate or inscribe (a work). 

-‘nuncupative (nong-kya-pay-tiv or neng-kyoo-pe-tiv), 
adj. (fr. Latin nu +2 “to name") Sad by spoken 
word; declared orally. 

nuncupative will. See WILL. 


nune valent et quantum valuerunt tempore pacis (nangk 
vay-lent et kwon-tam val-yoo-er-ant tem-pa-ree pay- 
sis). [Latin] Scots law. The value (of the lands) now, 
and their value in time of peace. @ This was the 
object of an aay. formerly made in an inquest to 
assess the value of lands for taxation purposes. 


nundinae (non-da-nee), n. [fr. Latin novem “nine” + 
dies ““day"} 1. Roman law. A fair or market. 2. Roman 
law. The period: between two consecutive markets 
(usu. eight days), including the market days. @ This 
period was often fixed for the payment of debts. 


nundination (nen-di-nay-shan), x. [fr. Latin nundinatio 
“the holding of a market or fair”] Hist. The act of 
buying or selling at a fair. 

nunquam indebitatus (nen{g}-kwam in-deb-i-tay-tas), n. 
(Latin “never indebted”] Hist. A defensive plea in a 
debt action, by which the defendant denies any 
indebtedness to the plaintiff. Cf. concessrr SOLVERE. 


nuntiatio (nen-shee-ay-shee-oh), n. [Latin “a declara- 
tion”) Hist. A formal declaration or protest. @ A 
nuntiatio novi is’ was an injunction placed on the 
construction of a new pigs Pad the person pro- 
testing the construction. — spelled nunciato. 


nuntio. See NUNCIO. 


nuntius (non-shee-as), n. [Latin] (“bearer of news") 1. 
Roman law. A messenger. ® Declarations through a 
messenger were usu. as valid as those by letter. 2. 
Hist. A messenger sent to make an excuse for a 
party’s absence in court. 3. Hist. An officer of the 
court. — Also termed summoner; beadle. 4. Eccles. law. 
NUNCIO (D. 
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mee obiit (n[y]oo-per oh-bee-it), 7. (Latin “lately 

ied") Hist. A writ available to an heir to establish 
the equal division of land when, on the death of an 
ancestor who held the estate in fee simple, a coheir 
took the land and prevented the other heirs from 
possessing it. The writ was abolished in 1833. See co. 
PARCENER. 


nuptiae (nap-shee-ee). See MATRIMONIUM. 


nuptiae secundae (nap-shee-ee sa-kon-dee), n. [Latin] 
Eccles. law. A second or subsequent marriage. @ In 
canon law, second or subsequent marriages were 
frowned upon, and priests would not officiate at 
those ceremonies. 


nuptial (nop-shel), adj. Of or relating to marriage. 
(Cae: Marriage ei. C.J.S. Movin §§ 1, 37, 
9-10. 


sar done tabulae (nep-shee-ay-leez tab-yo-lee). [Latin] 
‘oman law. Marriage tablets — i.e., Toouaienss re- 
cording a marriage and the terms on which it was 


entered intc. @ These writings were not essential to 
the validity of a marriage. 


Neen be defense (n{y]er-em-barg). The defense 
asserted by a member of the military who has been 


charged with the crime of failing to obey an order 
and who claims that the order was illegal, esp. that 
the order would result in a violation of international 
law. @ The term is sometimes used more broadly to 
describe situations in which citizens accused of com- 
mitting domestic crimes, such as degradation of gov- 
ernment property, claim that their crimes were Jus- 
tified or mandated by international law. (Cases: 
Criminal Law 58; Military Justice €=832. C.J.S. 
or Law §§ 56, 88; Military Justice §§ 115, 122, 


nurture, vb. 1. To supply with nourishment. 2. To 
train, educate, or develop. 

nurturing-parent doctrine. Family law. The principle 
that, although a court deciding on child nipport 
generally disregards a parent's motive in failing to 
maximize earning capacity, the court will not impute 
income to a custedial parent who remains at home 
or works less than full-time in order to provide a 
better environment for a child. ¢ The doctrine is 
fact-specific; courts apply it case by case. 

nurus (n[y]oor-es), n. [Latin] A daughter-in-law. 

NVOCC. abbr. See non-vessel-operating common carrier 
under CARRIER. : 


N.W. abbr. NORTH WESTERN REPORTER. 

NWS. abbr. National Weather Service. See NATIONAL 
OCEANIC AND ATMOSPHERIC ADMINISTRATION. 

nychthemeron (nik-thee-mer-ahn), n. [Greek] An entire 
day and night; a 24-hour period. 

N.Y.S. abbr. NEW YORK SUPPLEMENT. 

NYSE. abbr. NEw YORK STOCK EXCHANGE. 

nystagmus (ni-stag-mas). A rapid, involuntary jerking 
or twitching of the eyes, sometimes caused by ingest- 


ing drugs or alcohol. See HORIZONTAL-GAZE NYSTAGMUS 
TEST. 


. PERNA ELIA AEA CLIO LE «60 OE TTY Ree TTY ATT ITO a A TT NO ATi, 
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OAR. abbr. Office of Oceanic and Atmospheric Re- 
search. See NATIONAL OCEANIC AND ATMOSPHERIC ADMIN- 
ISTRATION. 


OASDHI. abbr. Old Age, Survivors, Disability, and 
Health Insurance. See OLD-AGE AND.SURVIVORS' INSUR- 
ANCE. 


OASDL. abbr. Old Age, Survivors, and Disability Insur- 
ance. See OLD-AGE AND SURVIVORS’ INSURANCE. 


OASI. abbr. OLD-AGE AND SURVIVORS’ INSURANCE. 


oath. 1. A solemn declaration, accompanied by a 
swearing to God or a revered person or thing, that 
one’s statement is true or that one will be bound to a 
promise. @ The person making the oath implicitly 
invites punishment if the statement is untrue or the 
promise is broken.’ The legal effect of an oath is to 
subject the person to penalties for perjury if the 
testimony is false. [Cases: Oath ©=1; Witnesses 
© 227. C.J.S. Oaths and Affirmations §§ 1-2, 8-11; 
Witnesses § 394.] 2. A statement or promise made by 
such a declaration. 3. A form of words used for such 
a declaration. 4. A formal declaration made solemn 
without a swearing to God or a revered person or 
thing; AFFIRMATION. 

"The word ‘oath’ (apart from Its use to indicate a profane 
expression) has two very different meanings: (1) a solemn 
appeal to God In attestation of the truth of a statement or 
the binding character of such a promise; (2) a statement or 

romise made under the sanction of such an . 


lollin M. Perkins & Ronald N. Boyce, Criminal Law 515 (ad 
ed. 1982). 


assertory oath (9-sor-te-ree). An oath by which one 
attests to some factual matter, rather than making 
a promise about one’s future conduct. @ A court- 
room witness typically takés such an oath. 


corporal oath (kor-par-g]). An oath made solemn 
by touching.a sacred object, esp. the Bible. — Also 
termed solemn oath; corporale sacramentum. 
“Oath (Juramentum) 's @ calling Almighty God to witness 
that the Testimony is true; therefore It is aptly termed 
Sacramentum, a Holy Band, a Sacred Tye, or Godly Vow. 


toucheth with tis tion hand the Holy Evangelists 
swears, C) or 
Bock of the New Testament.” Thomas Blount, 

con: A Law-Dictionary (1670). 


decisive oath. Civil law. An oath by a party in a 
lawsuit, used to decide the case because the party's 
adversary, not being able to furnish adequate 
proof, offered to refer the decision of the case to 
the party. — Also termed decisory oath. 

extrajudicial oath. An oath that, although formally 
sworn, is taken outside a legal roceedia or out- 
side fav authority of law. — Also termed nonjudi- 


false oath. See PERJURY. 
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judicial oath. An oath taken in the course of a 
judicial proceeding, esp. in open court. [Cases: 
Witnesses ©9227, C.J.S. Witnesses § 394.] 


loyalty oath. See oath of allegiance. 


nonjudicial oath. 1. An oath taken out of court, 
esp. before an officer ex parte. — Also termed 
voluntary oath. 2. See extrajudicial cath. 


oath de calumnia. See oath of calumny. 


oath ex officio (eks o-fish-ee-oh). Hist. At common 
law, an oath under which a person accused of a 
crime swore to answer questions before an ecclesi- 
astical court. : 


oath in litem (li-tem or -tam). Civil law. An oath 
taken by a plaintiff in testifying to the value of the 
thing in dispute when there is no evidence of 
value or when the defendant has fraudulently 
suppressed evidence of value. 


oath of allegiance. An oath by which one promises 
to maintain fidelity to a particular sovereign or 
government. @ This oath is most often adminis- 
tered to a high public officer, to a soldier or sailor, 
or to an alien applying for naturalization. — Also 
termed loyalty oath; test oath. 


oath of calumny (kal-om-nee). Hist. An oath that a 
plainuff or defendant took to attest to that party's 
good faith and to the party's belief that there was a 

na fide claim. — Also termed oath de calumnia. 
See CALUMNY. 


oath of office. An oath taken by a person about to 
enter into the duties of public office, by which the 
person promises to perform the duties of that 
office in good faith. (Cases: Officers and Public 
Employees €=36(1). C.J.S. Officers and Public Em- 
ployees § 59.) hy 

oath of supremacy. Hist. English: law. An oath re- 
quired of those taking office, along with the oaths 
of allegiance and abjuration,. declaring that the 
sovereign is superior to the church in ecclesiastical 
matters. 


oath purgatory. See purgatory oath, ° 
oath suppletory. See suppletory oath. 


pauper’s oath. An affidavit or verification of pover- 
ty by a person requesting public funds or services. 
See poverty a under AFFIDAVIT; IN FORMA PAU- 
peris. (Cases: Costs €9132(6); Federal Civil Proce- 
dure 2734. C.J.S. Costs § 89.] 


promissory oath. An oath that binds the party to 
observe a specified course of conduct in the future. 
© Both the oath of office and the oath of allegiance 
are types of promissory oaths. [Cases: Oath 1. 
C.J.S. Oaths and Affirmations §§ 1-2, 8-11.] 


oath against an oath 


purgatory oath. An oath taken to clear oneself of a 
charge or suspicion. — Also termed oath purgatory. 


solemn oath. See corporal oath. 


sephieey oath (sap-le-tor-ee). 1. Civil law. An oath 
administered to a party, rather than a witness, in a 
case in which a fact has been proved by only one 
witness. @ In a civil-law case, two witnesses are 
needed to constitute full proof. See HALF-PROOF, 2. 
An oath administered to a party to authenticate or 
support some piece of documentary evidence of- 
fered by the party. — Also termed oath suppletory. 
(Cases: Evidence @ 354, 376. C.J.S. Evidence 
§§ 925, 934-939, 959-962.) 
test oath. See cath of allegiance. 
voluntary oath. See nonjudicial oath (1). 

oath against an oath. See SWEARING MATCH. 

oath-helper. See CaMPURGATOR. 

oath of abjuration. See ABJURATION. 

Oath or Affirmation Clause. The clause of the U.S. 
Constitution requiring members of Con and the 
state legislatures, and all members of the executive 
or judicial branches — state or local — to pledge by 

‘ oath or affirmation to support the Constitution. U.S. 
Const. art. VI, cl. 3. [Cases: Officers and Public 
Employees ¢36(1). C.J.S. Officers and Public Employ- 
ees f 59.) 

oath-rite. The form or ceremony used when taking an 
oath. 

oathworthy, adj. Legally capable of making an oath. 

obaeratus (oh-be-ray-tas), adj. & n. [Latin] Roman law. 
1, adj. Burdened with debt. 2. . A debtor. 

ob continentiam delicti (ob kon-ta-nen-shee-om do-lik- 
tt). [Latin] On account of contiguity to the offense; 
being contaminated by association with something 
illegal. ; 

ob contingentiam (ob kon-tin-jen-shee-am). [Latin] 
Hist. 1. On account of connection; by reason of 
similarity. ® This phrase appeared when there was a 
close enough connection between two or more law- 
suits to consolidate them. 2. In case of contingency. 

ob defectum haeredis (ob di-fek-tam he-ree-dis). [Law 
Latin] Hist. On account of a failure of heirs. 

obedience. Compliance with a law, command, or au- 
thority. : 

obediential obligation. See OBLIGATION. 

ob favorem mercatorum (ob fe-vor-em mer-ka-tor-em). 
{Latin] In favor of merchants. 


obiit (oh-bee-it). [Latin] He died; she died. 
obitt sine (oh-bee-it st-nee proh-lee also sin-ay 
prohl). [Latin] He died without tssue. — Abbr. 0.5.p. 


obit. 1. Archaic. A memorial service on the anniversary 
of a person's death. 2. A record or notice of a 
person's death; an obituary. 

obiter (oh-bit-or), adv. [Latin “by the way”) Incidental- 
ly; in passing <the judge said, obiter, that a nominal 
sentence would be inappropriate>. 


obiter, x. See OBITER DICTUM. 
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obiter dictum (ob-i-tor dik-tom). [Latin “something 
said in passing”] A judicial comment made while 
delivering a judicial opinion, but one that is unnec- 
essary to the decision in the case and therefore not 
precedential (although it may be considered persua- 
sive). — Often shortened to dictum or, less common- 
ly, obiter. Pl. abiter dicta. See picrum. Cf. HOLDING (); 
RATIO DECIDEND!. [Cases: Courts 992. C.J.S. Courts 
§§ 142-143.] 
“Strictly s ing an ‘obiter dictum’ Is a remark made or 
opinion reed by a judge, fn his decision upon a 
cause, ‘by the — that Is, incidentally or collaterally, 
uestion before 


or ‘obiter dicta’ these being used Interchange- 
ably.” William M. Life et al., Brief Making and the Use of Law 
Books 304 (3d ed. 1914). ie 
obiter ex facto (ob-i-ter eks post fak-toh) A 
court's holding that, according to a later court, was 
expressed in unnecessarily broad terms. ® Some 
authorities suggest that this is not, properly speak- 
ing, a type of obiter dictum at all. 


object (ob-jekt), n. 1. A person or thing to which 
ought, feeling, or action is directed <the natural 
object of one’s bounty>. See NATURAL OBJECT. - 


object of a power. A person appointable by a 
donee. See POWER OF APPOINTMENT. 


2. Something sought to be a:tained or accom- 
plished; an end, goal, or purpose <the financial 
objects of the joint veature>. 


object an action. The legal relief that a plaintiff 
seeks; the remedy demanded or relief sought in a 
lawsuit. Cf. susjecT OF AN ACTION. 


object of a statute. The aim or purpose of legisla- 
tion: the end or design that a statute is meant to 
accomplish. 


abject (ab-jekt), vb. 1. To state in opposition; to put 


orward as an objection <the prosecution objected 
that the defendant's discovery requests were untime- 
ly>. 2. To state or put forward an objection, esp. to 
something in a judicial proceeding <the defense 
objected to the testimony on the ground that it was 

rivileged>.[Cases: Federal Civil Procedure €2017; 

rial 77. C.J.S. Trial §§ 220-221.) — objector, n. 


objectant. See CONTESTANT. 


object code. : ight. The machine-readable lan- 
age compi m a computer programmer's 
Saree code, @ Object code is’ difficult to reverse- 
engineer, so publicly available software is always in 
this form. Object code is protected by copyright and 
patent laws. Because people cannot read or under- 
stand it, object code is deposited with the U.S. 
Copyright Office more often than source code. Cf. 
SOURCE CODE. 


objection, n. 1. A formal statement opposing some- 
ing that has occurred, or is about to occur, in 
court and seeking the judge's immediate ruling on 
the point. @ The party objecting must usu. state the 
basis for the objection to preserve the right to appeal 
an adverse ruling. (Cases: Federal Civil Procedure 
©2017; Trial 77. C.J.S. Trial §§ 220-221.) 
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continuing objection. A single objection to all the 
questions in a given line of questioning. @ A judge 
may allow a lawyer to make a continuing objection 
when the judge has overruled an objection appli- 
cable to many questions, and the lawyer wants to 
preserve the objection for the appellate record. — 
Also termed running objection. [Cases: Criminal Law 
694; Trial 79. C.J.S. Trial § 222.) 


general objection. An objection made without speci- 
fying any grounds in support of the objection. © A 
general objection preserves only the issue of rele- 
eee ‘— Also termed hreadade objection. (Cases: 
Trial 82. C.J.S. Trial §§ 209~-211.] 

speaking objection. An objection that contains more 
information (often in the form of argument) than 
needed by the judge to sustain or overrule it. @ 
Many judges prohibit lawyers from using speaking 
objections, and sometimes even from stating the 
grounds for objections, because of the potential for 
influencing the jury. 

specific objection. An objection that is accompanied 
by a statement of one or more grounds in support 
of the objection. [Cases: Trial 82, 83. C.J.S. Trial 
§§ 209-211, 223-224.] 


2. Parliamentary law. A motion that suppresses a 
main motion, esp. one that will or may inflame 
controversy, immediately and without debate. @ The 
motion, because it disposes of the main motion 
without any debate, usu. requires a supermajori- 
ty. — Also termed question of consideration; objection to 
consideration of a question. 


attogether Clee 

question," aor 

mentary Law and Procedure 141 (1868). 
3. Parliamentary law. A negative vote, esp. one that 
defeats a request for general consent. 4. Patents. An 
examiner's action identifying a defect in the form of 
a patent application, usu. in the specification or a 
drawing. @ An objection does not raise questions 
about the merit of the claims. An examiner might 
object, for instance, to a defective oath or to a 
trademark appearing on the drawings. Cf. rejec- 
Tion (4). (Cases: Patents 104. js. Patents 
§§ 145-147, 149-151, 173-175.] 


objectionable, adj. Open to opposition, esp. adverse 
pan or contrary argument. — Also termed excep- 
lionabie. “ 


objection in point of law. A defensive pleading by 
which the defendant admits the facts alleged by the 
plaintiff but objects that they do not make out a legal 
claim. See pemurrer. (Cases: Pleading 351. C.J.S. 
| Pleading §§ 624-625.] 


objection to consideration of a question. See opjec- 
TION (2). 


objective, adj. 1. Of, relating to, or based on externally 
verifiable phenomena, as opposed to an individual's 
rceptions, feelings, or intentions <the objective 
acts>. 2. Without bias or prejudice; disinterested 


obligatio 


<because her son was involved, she felt she could 
not be objective>. Cf. susjective. 


objective but-for test. See BUT-FOR MATERIALITY. 
objective entrapment. See ENTRAPMENT. 

objective ethics. See MORAL ABSOLUTISM. 

objective impossibility. See mpossiBILtTy. 

objective meaning. See MEANING. 

objective method. See HYPOTHETICAL-PERSON DEFENSE. 
objective novation. See NOVATION. 
objective standard. See STANDARD. 


objective theory of contract. The doctrine that a 
contract is not an agreement’ in the sense of a 
subjective meeting of the minds but is instead a 
series of external acts giving the objective semblance 
of agreement. — Often shortened to objective theory. 
Cf. SUBJECTIVE THEORY OF CONTRACT; MEETING OF THE 
MINDS. [Cases: Contracts @°15, 147(1). C.J.S. Con- 
tracts §§ 35-36, 38, 308; Parent and Child § 178.) 


object of a power. See permissible appointee under ap. 
POINTEE. 


object of a right. The thing in respect of which a right 
exists; the subject matter of 2 right. — Also termed 
subject of a right. See SUBJECT UF A RIGHT. 


object offense. See OFFENSE (1). 


object of the power. See permissible appointee under ar. 
POINTEE. 


object uf the power of appointment. See permissible 
appointee under APPOINTEE. 


objurgatrix (ob-jor-gay-triks). Hist. A common scold. 
ee SCOLD. 


oblatio (ah-blay-shee-oh), n. [Latin] Roman law. A ten- 
der of payment or performance due. Pl. oblationes 
(ah-blay-shee-oh-neez). ; 


oblation (ah-blay-shan). An offering or sacrifice, esp. 
one in a religious or ritualistic ceremony. — oblato- 


ry, adj. she 


obligant (ob-lo-gont). Scots law. A. debtor in an obli- 
gation; OBLIGOR. _ 


obligate, vb. 1. To bind by legal or moral duty. 2. To 
commit (funds, property, etc.) to meet or secure an 
obligation. 
obligatio (ah-blo-gay-shee-oh), . [Latin] Roman law. 
An obligation; a legal bond. Pl. obligationes (ah-ble- 
gay-shee-oh-neez). 
obligatio civilis (ah-ble-gay-shee-oh sa-vt-lis). [Latin 
“civil obligation”) Roman law. 1. An obligation rec- 
ognized under Fed civile as opposed to one recog- 
nized only under jus honorarium. 2. A legally en- 
forceable obligation, such as one by contract. 


obligatio ex contractu (ah-bla-gay-shee-oh eks ken- 
trak-t{y]oo). Roman law. (Latin “contractual obli- 
gation’) A contractual obligation. 


obligatio ex delicto (ah-ble-gay-shee-oh eks do-lik- 
toh). [Latin “tortious obligation”) Roman law. An 
obligation arising from a MrOneCOmG. against the 
person or property of another; an obligation en- 


obligation 


forceable in tort. — Also termed obligatio ex malefi- 
cio (mal-a-fish-ee-oh). 


obligatio honoraria (ah-ble-gay-shee-oh [h]on-o- 
rair-ee-a). Roman law. An obligation that the prae- 
tor or an aedile declares actionable. 


obligatio litteris (ah-ble-gay-shee-oh lit-or-is). [Lat- 
in “written obligation”) 1. Hist. A written con- 
tract. — Also termed obligatio Litterarum. 2. Scots 
law. A contract that must be constituted in formal 
writing. — Also spelled obligatio literis. 8. Roman 
law. Literal contract, strictly comprising only the 
nomen transcripticium. See NOMEN TRANSCRIPTICIUM. 


obligatio naturalis (ah-ble-gay-shee-oh nach-o-ray- 
lis). [Latin “natural obligation”] Roman law. An 
obligation that is not legally enforceable, although 
it aay produce legal effects; an obligation deriving 
only from the law of nature. 

obligatio quasi ex contractu (ah-ble-gay-shee-oh 
kway-at [or -z'} .eks ken-trak-t[y]oo). [Latin “obli- 
gation from quasi-contract”] Roman law. An obli- 
gation arising between two persons who have not 
contracted with each other but have formed a 
relationship similar to a contractual one, or where 
a ebm is made in error; a quasi-contractual 
obligation. See implied-in-ldw contract under con. 
1.aacT. : 

obligatio quasi ex delicto (ah-ble-gay-shee-oh kway- 
si [or -21] eks do-lik-toh). [Latin bli tion from 
something resembling a tort") Roman law. An obli- 
ation arising from a wrong that is not covered by 
an obligativ ex delicto but that nonetheless creates 
liability. — Also termed obligatio quasi ex maleficio 
(mal-e-fish-ee-oh). 


obligatio verborum (ah-blo-gay-shee-oh _var- 
bor-em). [Latin “a verbal obligation”] Roman law. 
An obligation arising from a solemn- question and 
answer using specific words. 


obligation, n. 1. A legal or moral duty to do or not do 
something. ® The word has many wide and varied 
meanings. It may refer to anything that a person is 
bound to do or forbear from doing, whether the 
duty is imposed by law, contract, promise, soci 
relations, courtesy, kindness, or morality. 2. A for- 
mal, binding agreement or saan Sagar of a 
liability to pay a certain amount or to do a certain 
thing for a particular person or set of persons; esp., 
a duty arising by contract. — Also termed (in sense 
2) civil obligation..See DUTY (1); LIABILITY (1). [Cases: 
Contracts 1. CJS. Contracts §§ 2-3, 9; 12.] 3. Civil 
law. A legal relationship in which one person, the 
obligor, is bound to render a performance in favor 
of another, the obligee. La. Civ. Code art. 1756. 


“tia beh pace countries an unfortunate habit has 
arisen of using ‘obil * tn a lax manner as co-extensive 
yess a | ind.” Frederick Pollock, A First Book of 
Jurisprudence 82 (1896). 


Bang wl tn tts ular sense is me: @ synonym for 
duty. Its legal sente, derived from Aiea law, iiifere trom 
this in several respects. In the first place, ping ragitie are 
merely one class of duties, namely, those which are the 
abba Be rights in como An rggornete rf tole 
Inculum , or bond necessity, 
ticles tao of Gone dearnin inhi , 
the term obligatio fs In law the name, not of the duty, 
but also of the correlative right. It denotes the legal relation 
or vinculum juris tn its entirety, Including the right of the one 


ri 
itis a duty sh chgesion, pepgrtae Heed defined as 
- John Salmond, Jurisprudence 480 (Glan- 


to such a 

villa L. Willams ed., 10th ed. 1947). 

“ijn its more general acceptation, the word ‘obligation’ 
means . 


made synonymous with the word ‘duty.’ In that sense It Is 
sald, for example, that all citizens of a certain age are under 
an obligation to fulfill thelr military duties .... 

“tn another , the word ‘obligation’ means an 
Instrument in i informal, whereby one party 


2001). 

absolute obligation. An obligation requiring strict 
fulfillment pee to the terms of the cinee. 
ment, without any alternatives to the obligor. 
accessory ge caaeac An obligation that is incidental 
to another obligation. © For example, a mortgage 
to secure payment of a bond is an accessory hi 
gation. The primary obligation is to pay the bond 
itself. Cf. primary obligation (1). 

alternative obligation. An obligation that can be 
satisfied in at least two different ways, at the choice 
of the obligor. — Also termed disjunctive obligation. 


bifactoral obligation (bi-fak-tor-al). An obligation 
created by two parties. 

civil obligation. See conventional obligation. 
community obligation. A debt or other obligation 
incurred by either spouse after marriage in a 
community-property state. © Such an obligation is 
presumed to be an obligation of the community 
and not of the individual spouse. 


conditional obligation. An obligation that depends 
on an uncertain event. (Cases: Contracts $218. 
C.J.S. Contracts §§ 355, 358.] 

conjunctive obligation. An obligation- composed of 
multiple performances that can be separately ren- 
dered or enforced; esp., an obligation in which 
several objects are connected by and (not or) or are 
in some other way clearly meant to be separately 
included in the contract. ¢ For example, a loan 
agreement's conjunctive obligation ve require 
payment of four loan installments and delivery of 
a deed of trust. Each loan installment and the 
deed's delivery is a separate, enforceable perform- 
ance. 


contractual obligation. An obligation arising from a 
contract or agreement. 
conventional obligation. An obligation that results 


from agreement of the parties; a contractual obli- 
gation. Cf. obediential obligation. — Also termed 


express obligation; civil obligation. 
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correal obligation (kor-ee-al or ke-ree-al). Roman & 

civil law. A joint and several obligation. 
“A correal obligation means a plurality of obligations based 
ona oe ay of obligation: a Joint Hability In respect of 
the whole of the same debt or alent right in res of the 
whole of the same claim.” Rudolph Sohm, The Institutes: A 
Textbook of the Pasir fare System of Roman Private Law 
361 (James Crawford Ledlie trans., 3d ed. 1907). 


current obligation. An obligation that. is presently 
enforceable, but not past due. 


determinate obligation. An obligation that has a 
specific thing as its object. @ For example, an 
obligation to deliver the 1491 Venice edition of 
Vocabularium Iuris that once belonged to H.L.A. 
Hart can be- discharged only by delivering the 
specified book. Cf. indeterminate siheanon, 
disjunctive obligation. See alternative obligation. 
divisible obligation. An obligation that can be di- 
vided without the consent of the parties. @ Either 
the performing party or the receiving party may 
unilaterally divide the obligation. 


express obligation. See conventional obligation. 
heritable obligation. An obligation that may be 
enforced by a successor of the‘creditor or against a 
successor of the debtor. — Also termed inheritable 
ovligation. 

imperfect obligation. See moral obligation. 

implied obligation. See obediential obligation. 


indeterminate obligation. 1. An obligation by which 
the obligor is bound to deliver one of a certain 
species of items. @ For example, an obligation to 

eliver a pre-1509 edition of Vocabularium luris can 
be discharged by delivering any edition published 
before that date. 2. An obligation that is not specif- 


ic in amount or form, or is subject to being . 


changed by a third party. Cf. determinate obligation. 
inheritable obligation. See heritable obligation. 


joint obligation. 1, An obligation that binds two or 
more debtors to a single performance for one 
creditor. 2. An obligation that binds one debtor to 
a single performancé for two or more creditors. 


moral obligation. A duty that is based only on one's 
conscience and that is not repally enforceable; an 
obligation with a purely moral basis, as opposed to 
a legal one. @ In contract law, moral obligation 
may support a promise in the absence of tradition- 
al consideration, but only if the promisor has 
previously received some actual benefit from the 
promisee. — Also termed imperfect obligation; natu- 
ral obligation. [Cases: Contracts 76. C.J.S. Con- 
tracts §§ 102, 127, 130.] 


natural obligation. 1. Civil law. A moral duty that is 
not enforceable by judicial action. @ Natural obli- 
gations are recognized in civil-law jurisdictions. 
While they are not enforceable by judicial action, 
something that has been performed under a natu- 
ral obligation may not be reclaimed. For example, 


. if an indigent patient in a hospital has no legal 


obligation to pay for the treatment but does so 
anyway, that person cannot later reclaim the pay- 
ments voluntarily made. — Also termed obiigatio 
naturalis. 2. See moral obligation. 


obligation 


obediential obligation (e-bee-dee-en-shal). An obli- 
gation imposed on a person because of a situation 
or relationship, such as an obligation of parents to 
care for their children. — Also termed implied 
obligation. Cf. conventional obligation. 


perfect obligation. A legally enforceable obligation; 
one that is recognized and sanctioned by positive 
law. 


personal obligation. 1. An obligation performable 
only by the obligor, not by the obligor's heirs or 
representatives. 2. An obligation in which the obli- 
gor is bound to perform without encumbering his 
or her property for its performance. 


Baiogt obligation. 1. An obligation that arises 
from the essential purpose of.the transaction be- 
tween the parties. Cf. accessory obligation. 2. A fun- 
damental contractual term imposing a require- 
ment on a contracting party from which other 
obligations may arise. — Also termed principal 
obligation. 


primitive obligation. The obligation designated as 
the first to be satisfied. — 


principal obligation. See primary obligation (2). _ 
pure obligation. Scots law. An absolute obligation 


already due and immediately enforceable. — Also 
termed pure debt. ’ 


secondary obligation. A duty, promise, or under- 
taking that is incident to a primary obligation; 
esp., a duty to make reparation upon a breach of 
contract. — Also termed accessory obligation. 


several obligation. 1. An obligation that binds two 
or more deniate to separate performances for one 
creditor. 2. An obligation that binds one debtor to 
separate performances for two or more creditors. 


simple obligation. An obligation that does not de- 
pend on an outside event; an unconditional obli- . 
gation. . 

single obligation. An obligation with no penalty 
attached for nonperformance, as when one party 
simply promises to pay 20 dollars to another. 


solidary obligation (sol-e-der-ee):. Roman & civil 
law. An obligation that binds each of two or more 
debtors for the entire performance at the option of 
the creditor. @ Solidary obligations are analogous 
to common-law joint and several obligations. 


“A solidary obfigation means the separate 
In of one 


persons and the 

case ofa pi obligation 

more persons, 

pay damages ire ide Each of the co-delinquents Is 

his z of the lelinqu: 
make the’ whole of the same damage.” 

Rudolph Sohm, Institutes: A Textbook of the History and 
System of Roman Private Law 361-62 (James Crawlord 
Ledile trans., 3d ed. 1907). 

statutory obligation. An obligation — whether to 

pay money, perform certain acts, or discharge 

duties — that is created by or arises out of a 

statute, rather than based on an independent con- 

tractual or legal relationship. 


substitute obligation. Civil law. An obligation that 
takes the place of an extinguished obligation by 
novation. See NOVATION. 


onligation, mutuality of 


unifactoral obligation (yoo-ne-fak-ter-al). An obli- 
gation created by one party. 


obligation, mutuality of. See MUTUALITY OF OBLIGATION. 
obligational. See opticarory. 
obligatio naturalis. See OBLIGATIO. 


obligation bond. See general obligation bond under 
BOND (9). 


obligationes innominati, See INNOMINATE OBLIGATIONS. 
Obligation of Contracts Clause. See CONTRACTS CLAUSE. 
obligations, law of. See Law OF OBLIGATIONS. 

obligatio quasi ex contractu. See OBLIGATIO. 

obligatio quasi ex delicto. See OBLIGATIO. 


quasi ex maleficio. See obligatio quasi ex delicto 
under OBLIGATIO. 
obligatory (e-blig--tor-ee), adj. 1. Legally or morall 
binding. <an ist tory proms 2, Required; 
mandatory <atten is not obligatory>. 3. Creat- 
ing or recording an obligation <a writing obligato- 
ry>. — Also termed (rarely) obligational. 


oblige (o-blij), vb. 1. To bind by legal or moral duty; 
OBLIGATE. 2. To bind by doing a favor or service. 


obligee (ob-le-jee). 1. One to whom an obligation is 

owed; a promisee, creditor, or donor beneficiary. 2. 

Under the Uniform Interstate Family Support Act, 

any persor: to whom a duty of support is owed. 3. 

Archaic. One who is obliged to do something; osti- 
GOR (1). 

“Several dictionaries, such as The Random House College 

Di piey, ed. 1888) and Webster's New World Dictio- 

Toutig’ . define obliges tn its logical sense 

f ed'], as Hf it were synonymous Random 


obligor (ob-le-gor or ob-la-gor). 1. One who has un- 
dertaken an obligation; a promisor or debtor. UCC 
§ 9-102(a)(59). 2. Under the Uniform Interstate 
Family Support Act, any person who owes a duty of 
support. 3, Archaic. One who obliges another to do 
something; OBLIGEE @. 
principal obligor. A person who is under a duty of 
indemnity. Fs 
oblique (oh-bleek or ‘a-bleek), adj. 1. Not direct in 
descent; collateral <an oblique heir>. 2. Indirect; 
circumstantial <oblique evidence>. 
oblique evidence. See circumstantial evidence (1) under 
EVIDENCE. ‘ 
obliquus (ob-I1-kwas). [Latin “oblique”) Hist. (Of a line 
of descent) collateral; indirect. Cf. recrus. 
obliterate, vb. 1. To wipe out, rub off, or erase (a 


writing or other markings). 2. To remove from 
existence; to destroy all traces of. — obliteration, n. 


obliterated corner. See CORNER. 


oblivion. 1. The act or fact of forgetting or having 
forgotten <the oblivion of sleep>. 2. The state of 
being completely forgotten or unknown <a once- 
famous politician now in oblivion>. 3. An official 
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di of an offense; pardon; amnesty <an act of 
oblivion by Parliament>. 


obloquy (ob-le-kwee). 1. Abusive or defamatory lan- 
guage; CALUMNY. 2. The state or condition of being ill 
spoken of; disgrace or bad repute. 

ob majorem cautelam (ob me-jor-am kaw-tee-lom). 
[Law Latin] Hist. For greater security. 


ob metum pe i (ob mee-tem por-juur-ee-1). [Law 
Latin] Scots law. On account of the fear of perjury. 
See METUS PERJURII. 


ob non solutum canonem (ob non s0-loo-tam ka-noh- 
nem). (Law Latin) Scots law. On account of unpaid 
canon or feu duty. @ A vassal could forfeit land if the 
vassal failed to pay the feu duty for two (later five) 
years. See Feu. 


obnoxious, adj. 1. Offensive; objectionable <obnox- 
ious behavior>. 2. Neca? S opposed <a practice 
obnoxious to the principle of equal. protection under 
the law>. 3. Archaic. Exposed to harm; liable to 
something undesirable <actions obnoxious to criti- 
cism>. 

ob pias causas (ob pi-as kaw-z9s) [Latin] Hist. On 
account of religious or charitable reasons; for dutiful 


considerations. Sh 
“Provisions made by a son to his father ob plas causas are 
those which proceed from the affectionate regard and natu- 
raj duty which the son Is bound morally to render to his 
pt John Trayner, Trayner's Latin Maxims 412 (4th ed. 


ob poenam negli (ob pee-nem neg-li-jen-shee- 
ee). [Law Latin} Hist. On account of punishment tor 
negligence. @ The law punished those who were 
negligent in protecting their own interests. 


ob publicam utilitatem (ob pob-li-kem yoo-til-o-tay- 
tem). [Latin] Hist. On account of public utility; for 
the public advantage. 


obreption (ob-rep-shon). The fraudulent obtaining of 
a gift or dispensation, esp. from a sovereign or 
ecclesiastical authority. Cf. suBREPTIO. 


obreptione (ob-rep-shee-oh-nee). [Latin] /Yist. By sur- 
prise; by deceit. 


ob reverentiam personae et metum perjurii (ob rev-3- 
ren-shee-em par-soh-nee et mee-tam por-juur-ee-1). 
(Law Latin] Hist. On account of reverence to the 
person and the fear of perjury. @ On this basis, 
certain witnesses could be excluded or. could decline 
to answer certain questions that might.cause them to 
commit perjury rather than admit to some act. This 
principle is essentially the forerunner to the Fifth 
Amendment privilege against self-incrimination. See 
METUS PERJURII. 


obrogate (ob-re-gayt), vb. Civil law. To modify or 
repeal (a law) in whole or in part by passing a new 
law. Cf. ABROGATE. — obrogation, 7. 


obscene, adj. Extremely offensive under contemporary 
community standards of morality and decency; 
grossly repugnant to the generally accepted notions 
of what is appropriate. @ Under the Supreme 
Court's three-part test, material is legally obscene — 
and therefore not protected under the First Amend- 
ment — if, taken as a whole, the material (1) “pees : 
to the prurient interest in sex, as determined by the 
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average person applying contemporary community 
standards; (2) portrays sexual conduct, as specifically 
defined by the applicable state law, in a patently 
offensive way; and (3) lacks serious literary, artistic, 
olitical, or scientific value. Miller v. California, 413 
U.S. 15, 93 S.Ct. 2607 (1973). (Cases: Constitutional 
Law €82(10), 90.4; Obscenity 1. C.J.S, Constitu- 
tional Law §§ 464, 546, 631, 635-637, 639, 644, 
646-648; Obscenity §§ 1-8.] 
“If there be no abstract definition, ... should not the word 
‘obscene’ be allowed to Indicate the present critical point In 
the compromise between candor and shame at which the 
community i arrived here and now?" United States 
v. Kennerley, 209 F. 119, 121 (S.D.N.Y. 1913) (per Hand, J.). 


obscene libel. See tiger. 


obscenity, n. 1. The characteristic or state of bein 

morally abhorrent or socially taboo, esp. as a result 
of referring to or depicting sexual or excretory 
functions. [Cases: Constitutional Law €82(10), 90.4; 
Obscenity 1. C.J.S. Constitutional Law §§ 464, 546, 
631, 635-637, 639, 644, 646-648; Obscenity §§ 1-8.] 
2. Something (such as an expression or act) that has 
this characteristic. CONTEMPORARY COMMUNITY 
STANDARD. Cf. INDECENCY. 

“Obscenity Is not deemed to be protected by the First 

eer i foerd ged operative tests for obscenity are 


evalume expert 

and other Cnmoasurebles.” Ri 

Literature: A Misunderstood Relation 329 (1988). 
commercialized obscenity. Obscenity produced and 
marketed for sale to the public. 


observe, vb. To adhere to or abide by (a law, rule, or 
custom) <a traffic citation for failing to observe the 
speed limit>. 

observer. Int'l law. A representative of a country or 
international organization who attends meetings of 
an international body (such as the United Nations) 
to which the observer's country does not belong. ¢ 
Observers do not vote or sign documents, but they 
are sometimes allowed to participate in discussions. 
[Cases: International Law 10.45. C.].S. Internation- 
al Law §§ 59-65.] | 


obses (ob-seez), n. (Eatin) A hostage in wartime. PI. 
obsides 


obsignare (ob-sig-nair-ee), vb. [Latin] Civil law. To seal 
a Ba with money that has been tendered and 
wekieed. : 


obsignation, ». A formal ratification or confirmation, 
ye ee an official seal. — obsignatory (ob-sig-ne-tor- 
ee), adj. . 


obsignator (ahb-sig-nay-tor or -ter), n. [Latin] Roman 
law. One who affixes a seal, esp. as a witness, to a will 
or other document. Pl. obsignatores (ahb-sig-no-tor- 
eez). 


obsolescence (ob-se-les-ents). 1. The process or state 
of falling into disuse or becoming obsolete. 2. A 
diminution in the value or usefulness of property, 
esp. as a result of technological advances. @ For tax 
urposes, obsolescence is usu. distinguished from 
"physical deterioration. Cf. pepreciaTion. [Cases: Tax- 
ation €°348{4),] 


economic obsolescence. Obsolescence that results 
from external economic factors, such as decreased 


obstruction of justice 


demand or changed (einer regulations. — 
Also termed external obsolescence. Cf. functional obso- 
lescence. 


external obsolescence. See economic obsolescence. 


functional obsolescence. Obsolescence that results 
either from inherent deficiencies in the property, 
such as inadequate equipment or design, or from 
improvements in the property since its use began. 
Cf. economic obsolescence. 


planned obsolescence. A system or policy of deliber- 
ately producing consumer goods that will wear out 
or become outdated after limited use, thus induc- 
ing consumers to buy new items more frequent- 
ly. — Also termed built-in obsolescence. 


obsolescent, adj. Going out of use; becoming obsolete. 
obsolete, adj. No longer in general use; out-of-date. 
obstacle preemption. See PREEMPTION. 


obstante (ob-stan-tee or ob-). [Latin] Withstanding; 
hindering. See NON OBSTANTE VEREDICTO. 


obsta Lied ie (ob-sta_prin-sip-ee-is). [Latin] With- 
stand beginnings; resist the first approaches or en- 
croachments. 


obstinate desertion. See DESERTION. 


obstrict (ab-strikt), vb. To coerce. — obstrictiveness, 
n. — obstrictive, adj. 


“The element of coercion or obstrictiveness. The contrast 


the sight of a feline enemy, is tempted to pursus, but upon 


his owner's stern voice and a shake of the stick, Towser 
tums humbly back and crushes his impulse.” John Henry 
Wigmore, Problems of Law 7-8 (1920). 


obstriction. Archaic. Obligation; bond. 
obstructing process. See OBSTRUCTION OF PROCESS. 


obstruction. 1. Something that impedes or hinders, as 
in a street, river, or design; an obstacle. 2. The act of 
impeding or hindering something; interference. 3. 
il & gas. A common-law doctrine that suspends the 
running of time under an oil-and-gas lease or ex- 
tends the lease for a reasonable? period of time if 
rights granted under the lease are interfered with by 
the lessor or someone claiming through the lessor. 


obstruction of justice. Interference with the orderly 
administration of law and justice, as by giving false 
information to or withholding evidence from a po- 
lice officer or prosecutor, or by harming or intimi- 
dating a witness or juror. ® Obstruction of justice is a 
crime in most jurisdi ictions. — Also termed obstructing 
justice; obstructing public justice. (Cases: Obstructing 
Justice G1; Sentencing and Punishment 761. 
C.J.S. Obstructing Justice or Governmental Administration 
§§ 1, 3-14, 16, 18-20, 25-30, 33, 35-36, 38.] 
“The goal, — to proscribe every wilful act of corruption, 
intimidation or forse which tends in any way to distort or 
pnpewe We vy legoly ait of law nhl bai bal stat —_ 
n attained, partly istation. 
And an punishable misdeed cf such a nature which iS not 
recognized as a distinct crime, is usually called ‘obstruction 
of Justice,’ or ‘obstructi ,/ — a common-law misde- 
meanor.” Rollin M. Poe & Ronald N. Boyce, 
Law 552 (3d ed. 1982). 


obstruction of process 


obstruction of process, Interference of any kind with 
the lawful service or execution of a writ, warrant, or 
other process. ® Most jurisdictions make this offense 
a crime. — Also termed obstructing process; resisting 
process. 

obtaining property by false pretenses. See FALSE PRE- 
TENSES. 


obtain the floor. Parlia law. To receive recogni- 
tion from the chair after claiming the floor. 


obtest (ob- or ab-test), vb. 1. To call to or invoke as a 
witness. 2. To ask for earnestly; beseech; implore. 3. 
To protest. 

obtorte collo (ob-tor-toh kah-loh). [Latin] Roman law. 
Dragged hy the neck. @ Because a plaintiff could not 
sue an absent defendant, the plaintiff was sometimes 
said to have to bring a detendant obtorto collo to 
court. 


obtulit se (ob-t[yJo-lit see). [Latin] Offered himself. @ 
In old English practice, these words were entered on 
the record when one party appeared (“offered him- 
self’) in court against an opposing party who did not 
appear. 

ob turpem causam (ob tar-pem [or -pem] kaw-zam). 
[Latin] For an immoral consideration; on account of 
disgraceful consideration. ® An obligation ob turpem 
causam (i.e, founded on what was termed turpis 
causa) could not be enforced. 


obvention (ob- or eb-ven-shan). Eccles. law. An incom- 
ing fee or revenue, esp. one that ‘comes occasionally 
or incidentally. 


obviate (ob-vee-ayt), vb. 1. To dispose of or do away 
with (a thing); to anticipate and prevent from arising 
<they obviated the growing problem through legis- 
lation>. 2. To make unnecessary <the movant obvi- 
ated the. all-night drafting session by getting the 
opponent to agree to an extension>. — obviation, 


n. — obviator, n. 
obvious error. A standard of review that applies to 
unobjected-to actions and omissions at trial that are 


so seriously prejudicial as to result in manifest injus- 

tice. ; 

obviousness, n. Patents. The quality or state of being 
easily apparent to a person with ordinary skill in a 
given art, considering the scope and content of the 
prior art, so that the person could reasonably belicve 
that, at the time jit:was conceived, the invention was 
to be expected. @-An invention that is determined to 
be obvious cannot ‘be patented. Although an obvi- 
ousness inquiry is rife with questions of fact, the 
ultimate conclusion is a question of law. See 35 
USCA § 103. Cf. Nonosviousness. [Cases: Patents 
16. C.J.S. Patents § 68.] — obvious, adj. 

obviousness double patenting. See DOUBLE PATENTING 
(2). 


obviousness-type double patenting. See judicially creat- 
ed double patenting under DOUBLE PATENTING (2). 


obviousness-type double-patenting rejection. See judi- 
cially created double-patenting rejechon under REJECTION. 


o.c, abbr. 1. ope consitio. 2. Orphan's court. See 
probate court under CourRT. 


OCC. abbr. office OF THE COMPTROLLER OF THE CURRENCY. 
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oceasio (a-kay-zhee-oh). [Law Latin] Hist. 1. A tax that 
a lord imposed on his vassals or tenants for his 
necessity. 2. Hindrance or trouble; esp., vexatious 
litigation. 

occision (ok-sizh-on), n. Hist. A slaying, esp. of more 
than one person. 


eccultatio thesauri inventi (ok-ol-tay-shee-oh the-saw-ri 
in-ven-ti), [Law Latin]. Hist. The concealment of 
found treasure. 


occult marriage. See confidential marriage under Mar- 
RIAGE (1). 


occupancy. 1. The act, state, or condition of holding, 
possessing, or residing in or on something; actual 
ion, residence, or tenancy, esp. of a dwelling 
or land. @ In this sense, the term denotes whatever 
acts are done on the land to manifest a claim of 
exclusive contro] and to indicate to the public that 
the actor has appropriated the land. Hence, erecting 
and maintaining a substantial enclosure around a 
tract of land usu. constitutes occupancy of the whole 
tract. 


constructive occupancy. A manifest intent to occupy 
property physically, followed within a ‘reasonable 
dime by actual occupancy. 
2. The act of taking possession of something that 
has no owner (such as abandoned property) so as to 
acquire legal ownership. See ADVERSE POSSESSION. 3. 
The period or term during which one owns, rents, 
or otherwise occupies property. 4. The state or 
condition of being occupied. 5. The use to which 
property is put. 
occupant. I. One who has possessory rights in, or 
control over, certain property or premises. 2. One 
who acquires title by occupancy. 


general occupant. A py ga who occupies land in 
the interim arising after the death of a pur autre vie 
tenant but before the death of the person who 
serves as the measuring life for the estate. @ The 
autre vie tenant does not state who may occupy 
the land after the death of the first tenant; the 
land can be occupied by the first possessor of the 
and. — Also termed common occupant. Cf. cEsrui 
QUE VIE. 

_ special occupant. A person specifically designated 
ina conneyines as being entitled to a life estate if 
the conveyee dies before the end of the life estate; 
specif., a aulre vie tenant's heir who occupies 
land in the interim between the death of the 
tenant and the death of the person who serves as 
the measuring life for the estate. © A special occu-. 
pancy can arise when the grant to the pur autre vie 
tenant provides that possession is for the life of the 
tenant, then to the tenant’s heirs. 


occupant statute. See BETTERMENT ACT. 


occupeare (ok-ya-pair-ee), vb. [Latin] Civil law. To seize 
or take possession of (property); to enter (land) 
upon a vacant possession. 


occupatile (ok-ye-pe-til). Hist. Property that has been 
left by its rightful owner and is now possessed by 
another. 
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occupatio (ok-ya-pay-shee-oh), n. Roman law. A mode 
of acquisition by which a person obtains absolute 
tide by first -possessing a thing that previously be- 
longed to no one, such as a wild bird or pearls on 
the shore. Cf. RULE OF CAPTURE (2). 


occupation. 1. An activity or pursuit in which a person 
is engaged; esp., a person's usual or principal work 
or business. 


dangerous occupation. An occupation that involves 

an appreciable risk of death or serious bodily 

injury. 
2. The possession, control, or use of real property; 
occupancy. 3. The seizure and control of a territory 
by military force; the condition of territory that has 
been placed under the authority of a hostile army. 
[Cases: War and National Emergency ©30(1). 
C.J.S. War and National Defense § 46.] 4. ‘The period 
during which territory seized by military force is 
held. 


occupational crime. See crime. 
occupational-disability insurance. See INSURANCE. 


occupational disease. A disease that is contracted as a 
result of exposure to debilitating conditions or sub- 
stances in the course of employment. © Employees 
who suffer from occupational diseases are eligible for 
workers’ compensation. Courts have construed the 
term to include a variety of ailments, including lung 
conditions (such as asbestosis or black lung), hearin 
loss, and carpal tunnel syndrome. — Also terme 
indusirial disease. [Cases: Workers’ Compensation 
547-551. C.J.S. Workmen's Compensation §§ 315~ 
224.) 

“Certain diseases and infirmities which develop gradually 
and cli salves as a result of engaging in particular 
employments and which are generally known and under- 
stood to be usual incidents or thereof, are distin- 
guished from those having a traumatic origin, or otherwise 
developing suddenly and unexpectedly, by the terms ‘occu- 
pational,’ and ‘industrial.." 82 Am. Jur. 2d Workers’ Com- 
pensation § 326 (1992). 
occupational hazard. See HAZARD (1). 


Occupational Saft and Health Act of 1970. A feder- 
al statute that requires employers to (1) keep. the 
workplace free from recognized hazards that cause 
or are likely to cause death or serious physical harm 
to employees, and (2) ony veh standards pro- 
mulgated by the Secretary of Labor. — Abbr. OSHA 
(oh-she). (Cases: Labor Relations $9.6.] 

eclcay OSHA gi ai of rade ergs Vacation 

pieces of protective ever enacted, 

not passed any substantive amendments to the There 

have been, however, some I{!mitations on OSHA enforce- 
a 


Equal Access to J Justice Act, 
ion Assistance Act.... The Act 
state, the District of Columbia, 
s, an estimated 5 
millon workplaces and 75 million employees.” Mark A. 
Rothstein, Occupational Safety and Health Law 7 (1990). 
Occupational Safety and Health Administration. A 
unit in the U.S. Department of Labor responsible for 
setting and enforcing workplace safety and health 
standards and for helping employers comet with 
them. © It was created under the Occupational Safe- 
ty and Health Act of 1970. 29 USCA §§ 651 et seq. 


octrol 


There are ten regional offices. — Abbr. OSHA. 
[Cases: Labor Relations 9.6, 27.1.] 


Occupational Safety and Health Review Commission. 
An independent, quasi-judicial commission that re- 
solves allegations of unsafe or unhealthy workin 
conditions. @ It was established by the Occupationa 
Safety and Health Act of 1970. 29 USCA 
§§ 651-678, — Abbr. OSHRC. 


occupational tax. See occupation tax under TAX. 

occupation tax. See TAX. 

occupavit (ok-ya-pay-vit). [Law Latin] Hist. A writ to 
regain possession to land or a‘tenement from which 
one was ejected in time of war. 


occupying claimant. A person who claims the right 

under a statute to recover for the cost of improve- 
ments done to land that is later found not to belong 
to the person. (Cases: Improvements @-4. C.J.S. 
Improvements § 5.] 


occupying-claimant act. See BETTERMENT ACT. 


occurrence. Something that happens or takes place; 
specif., an accident, ati or continuing congo 

* that results in personal injury or pro mage 
that is either expected nor Snuended. fom the 
standpoint of an insured party. @ This specific sense 
is the standard definition of the term under most 
liability policies. [Cases: Insurance 2101, 2275. 
C.J.S. Insurance §§ 935, 941, 943, 949.) 


occurrence-based liability insurance. See INSURANCE. 
occurrence policy. See INSURANCE POLICY. 


occurrence rule. Civil procedure. The rule that a limita- 
tions period begins to run when the alleged wrong- 
ful act or omission occurs, raiher than when the 
plaintiff discovers the injury. @ This rule applies, for 
example, to most breach-of-contract claims. See sTaT- 
UTE OF LIMITATIONS. Cf. DISCOVERY RULE. [Cases: Limi- 
tation of Actions 43. C.J.S. Limitations of Actions: 
§§ 81-84.) 


ocean. 1. The continuous body of salt water that 
covers more than 70% of the earth's surface; the 
high seas; the open sea. Cf. sea. 2. Any of ihe 
principal geographic divisions ofthis body. © There 
are generally considered to be fiye oceans: Atlantic, 
Pacific, Indian, Arctic, and Antarctic. 


ocean bill of lading. See s1Lu OF LADING. 
ocean marine insurance. See INSURANCE. 


OCHAMPUS. abbr. OFFICE OF CIVILIAN HEALTH AND MEDI- 
CAL PROGRAMS OF THE UNIFORMED SERVICES, 


ochlocracy (ah-klah-kra-see). Government by the low- 
est classes; mob-rule. : 


ecto tales (ok-toh tay-leez or taylz). [Latin “eight 
such"] 1. A supply of See additional jurors tor a 
trial. 2. A writ commanding a sheriff to summon 
eight more jurors for a trial. See Taces. [Cases: Jury 
72. C.J S. Juries §§ 333-334, 337.] 


octroi (ok-troy or ahk-trwah), n. [French] 1. Hist. A 
nt or privilege of a charter by a sd 2A 
Beal tax levied on certain goods that are brought 
into a city (esp. in some European countries). 3. The 
place where such a tax is collected. 4. The agency for 
collecting such a tax. 


octroy 


octroy (ok-troy), vb. (Of a sovereign) to grant or 
concede as a privilege. 


o/d. abbr. 1. OVERDRAFT (1), 2. OVERDRAFT (2). 


OD. abbr. 1. Overdose. 2. OVERDRAFT (1). 3. OVERDRAFT 
(2). 4. See ordinary seaman under SEAMAN. 


odal (oh-dol), n. Hist. Land not subject to feudal duties 
or burdens; atLopium. — Also termed odél; odhal; 
odhall. — odal, adj. <an odal right>. 


odd lot. See Lor (3). 


odd-lot, adj. Of, relating to, or designating a worker 
who is so substantially disabled as to be unable to 
find stable employment in the ordinary labor mar- 
ket, and -thus is considered totally disabled and 
entitled to workers'-compensation benefits under the 
odd-lot doctrine-<an odd-lot worker who could find 
only sporadic employment>. [Cases: Workers’ Com- 
nsation @847. C.J.S. Workmen's Compensation 
§ 558-559.) 


odd-lot doctrine. Workers’ compensation. The doctrine 
that permits a finding of total disability for an in- 
jured claimant who, though able to work sporadical- 
i. cannot obtain regular vice pathy and steady 
income and is thus considered an “odd lot” in the 
[Cases: Workers’ era oR ree 
58-559.) 


labor market. 
@=847. C.J.S. Workmen's Compensation §§ 
odel. See opAL. 
odhal. See oDAL. 
odhall. See obaL. 
odio et atia. See DE UDIO EF ATIA. 


odium (ch-dee-om). 1. The state or fact of being 
hated. 2. A state of disgrace, usu. resulting from 
detestable conduct. 3. Hatred or strong aversion 
armas by loathing or contempt. — odious, 


ODP. abbr. OFFICE OF DOMESTIC PREPAREDNESS. 


oeconomicus (ee-ka-nom-o-kes). [Law Latin fr. Greek] 
Hist. An executor of a will. 


oeconomus (ee-kon-o-mas). [Latin fr. Greek] Civil law. 
A manager or administrator. 


OEQ. abbr. orFicz OF ENVIRONMENTAL QUALITY. 


OES. abbr. BUREAU.OF OCEANS AND INTERNATIONAL ENVI- 
RONMENTAL AND SCIENTIFIC AFFAIRS. 


OFCCP. abbr. oFFICE OF FEDERAL CONTRACT COMPLIANCE 
PROGRAMS. 


of counsel. See COUNSEL. 


of course. 1. Following the ordinary procedure <the 
writ was issued as a matter of course>. 2. Naturally; 
obviously; clearly <we'll appeal that ruling, of 
course>. 

off-board, adj. Outside a major exchange; over-the- 
counter or between private parties <an off-board 
securities transaction>. — Also termed off-ihe-board. 
See OVER-THE-COUNTER. 


offender. A person who has committed a crime. 


adult offender. 1. A person who has committed a 
crime after reaching the age of majority. 2. A 
person who, having committed a crime while a 
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minor, has been convicted after reaching the age | 


of majority. 3. A juvenile who has committed a 
crime and is tried as an adult rather than as a 
juvenile. (Cases: Infants 68.5. C.J.S. Infants 
§§ 43-45.) 


career offender. Under the federal-sentencing 
guidelines, an adult who, after being convicted of 


two violent felonies or controlled-substance felo- | 


nies, commits another such felony. U.S. Sentencing : 


Guidelines Manual § 4B1.1. 


first offender. A person who authorities believe has + 
committed a crime but who has never before been - 


convicted of a crime. @ First offenders are often 
treated leniently at sentencing or in plea n 
tions. [Cases: 
ing and Punishment € 102, 868. C.].S. Criminal 
Law §§ 365-374, 1459-1460, 1463, 1465, 1472, 
1477, 1479, 1492-1493, 1495, 1530.) 


habitual offender. 1. A person who commits the 


tia- | 


riminal Law ¢°273.1(2); Sentenc- | 


same or a similar offense a certain number of ° 


times in a certain period, as set by statute, and is 
therefore eligible for an enhanced sentence. 
(Cases: Sentencing and Punishment ©1200. C.].S. 
Criminal Law §8§ 1638-1639, 1641.] 2. recipivist. 


ie aig offender. A person who has been convicted 
of a crime more than once; recipivist. (Cases: 
Sentencing and Punishment €1202. C.J.S. Crimi- 
nal Law §§ 1643, 1650, 1652.} 


situational offender. A first-time offender who is 
unlikely to commit future crimes. 


status anenee: A youth who engages in conduct 
that — ough not criminal by adult standards — 
is conside inappropriate enough to bring a 
charge against the youth in juvenile court; a juve- 
nile who commits a status offense. Cf. youth 

offender, JUVENILE DELINQUENT. (Cases: Infants 
153. CJ.S. Infants 8§ 33-35, 41-42, 64, 67.] 


youthful offender. 1. A person in late adolescence 
or early adulthood who has been convicted of a 
crime. @ A youthful offender is often eligible for 
special programs not available to older offenders, 
including community supervision, the successful 
completion of which may lead to erasing the con- 
viction from the offender’s record. [Cases: Infants 
-€69(3). C.J.S. Infants § 211.] 2. JUVENILE DELIN- 
QUENT. — termed young offender; youth offender. 
Cf. status offender. . 


offense (e-fents). 1. A violation of the law; a crime, 

often a minor one. See crime. — Also termed crimi- 

nal offense. (Cases: Criminal Law €1. C.J.S. Affray 

§§ 2-12; Criminal Law §§ 2-8, 13.] 

li Posy ‘crime,’ ble ped a ee are all 

a4 * may co! nd every crime and le- 

meanor, or may be used In a specific sense 28 synonymous 

‘talony’ or with ‘misdemeanor,’ as the case may be, or 

as signifying a crime of lesser grade, or an act not indict- 

abla, punishable summarily or by the forfeiture of a 
penatty." 22 C.J.S. Criminal Law § 3, at 4 (1989). 


acquisitive offense. An offense characterized by the 
unlawful appropriation of another's property. © 
This is a generic term that refers to a variety of 
crimes (such as larceny) rather than a particular 
one. 


ee 


allied offense. A crime with elements so similar to 
those of another that the commission of the one is 
automatically the commission of the other. 


anticipatory offense. See inchoate offense. 


arrestable offense. English law. An offense for which 
the punishment is fixed by law or for which a 
statute authorizes imprisonment for five years, or 
an attempt to commit such an offense. @ This 
statutory category, created in 1967, abolished the 
traditional distinction between felonies and misde- 
meanors. — Also spelled (esp. in BrE) arrestable 
offence. : 

bailable offense. A criminal charge for which a 
defendant may be released from custody after 
providing proper security <misdemeanor theft is 
a bailable offense>. [Cases: Bail €=43. C.J.S. Bail; 
Release and Detention Pending Proceedings §§ 18-23.] 


capital offense. A crime for which the death penal- 
ty may be imposed. — Also termed capital crime. 
(Cases: Sentencing and Punishment @1666;] 


civil offense. See public tort under ToRT. 


cognate offense. A lesser offense that is related to 
the greater offense because it shares several of the 
elements of the greater offense and is of the same 
class or category. ® For example, shoplifting is a 
cognate offense of larceny because both crimes 
require the element of taking property with the 
intent to deprive the rightful owner of that prop- 
erty. Cf. lesser included offense. (Cases: Indictment 
and Information °191(.5).] 


compound offense. An offense composed of one or 
more separate offenses. ® For example, robbery is 
a spinon offense composed of larceny and 
assault. 


continuing offense. A crime (such as a conspiracy) 
that is committed over a period of time, so that the 
last act of the crime controls when the statute ‘of 
limitations begins to run. [Cases: Criminal Law 
150. C.J.S. Criminal Law 8§ 200-201.) 


cumulative offense. An offense committed by re- 
peating the same act at different times. 


divisible offense. A crime that includes one or 
more crimes of lesser grade. @ For example, mur- 
der is a divisible offense comprising assault, bat- 
tery, and assault with intent to kill. 


extraneous offense. An offense beyond or unrelated 
to the offense for which a defendant is on trial. 
[Cases: Criminal Law @369.2(1). C.J.S. Criminal 
Law §§ 825~826.] 


graded offense. A crime that is divided into various 
degrees of severity with corresponding levels of 
punishment, such as murder (first-degree and sec- 
ond-degree) or assault (simple and aggravated). 
Sce DEGREE (2). (Cases: Criminal Law ¢=28. C.J.S. 
Criminal Law §§ 9, 13.) 


impeachable offense. See MPEACHABLE OFFENSE. 


inchoate offense. A step toward the commission of 
another crime, the step in itself being serious 
enough to merit punishment. © The three incho- 
ate offenses are attempt, conspiracy, and solicita- 
tion. The term is sometimes criticized (see quot. 


offense 


below). — Also termed anticipatory offense, inchoate 
crime; preliminary crime. [Cases: Conspiracy €>23.1; 
Criminal Law @=44. CJS. Conspiracy §§ 98, 
100-103, 110; Criminal Law §§ 114-123.] 
“These preliminary crimes have sometimes been errone- 
ously described as ‘inchoate’ offences. This [s misleading 
because the word ‘inchoate’ connotes something which is 


not yet completed, and it is therefore not accurately used to 
denote something which 5s Itself complete, even though it 


be a link ina of events leading to some object which 
ig not yet attained. The offence of incitement Is fully per. 
formed even though the person incited tmmediately re; 


attempt must always have been rear 
ainad. tn afl these Instances it is the ultimate crime which 
inchoate and not the H crime, the postition 
indeed being just the same as in the example imagined 
above of a man stole a revolver and committed other 
crimes in order to effect his of murder. There the 
murder was inchoate, but the larceny and other crimes 
pouding attempt) were peal ab .” JW. Cecil Turner, 

"S ines of Criminal Law 77 (16th ed. 1852). 


included offense. See lesser included offense. 


index offense. One of eight classes of crimes report- 
ed annually by the FBI in the Uniform Crime 
Report. @ The aL classes are murder (and non- 
negligent homicide), rape, robbery, aggravated as- 
sault, burglary, larceny-theft, arson, and auto 
theft. — Also termed index crime. 


indictable offense. A crime that can be prosecuted 
only by indictment. @ In federal court, such an 
offense is one punishable by death or by imprison- 
ment for more than one year or at hard labor. 
Fed. R. Crim. P. 7(a). See tNpicrment. [Cases: 
Indictment and Information 3. C.].S. Indictnents 
and Informations § 6.] 


international offense. See INTERNATIONAL CRIME. 


joint pi ense. Aun offense (such as conspiracy) com- 
mitted by the participation of two or more per- 
sons. , 


lesser included offense. A crime that is composed of 
some, but not all, of the elements of a more 
serious crime and that is necessarily committed in 
carrying out the greater crime Pel is a lesser 
included offense of murder>. @-For donhle-jeop- 
ardy purposes, a lesser included offense is consid- 
ered the “same offense” as the greater offense, so 
that acquittal or conviction of either offense pre- 
cludes a separate trial for the other. — Also 
termed lesser offense; included offense; necessarily in- 
cluded offense; ences offense; predicate act. CF. cog- 
nate offense. [{ ; Indictment and Information 
189, 191. CJ.S. Indictments and Informations 
§§ 218, 220, 230-231, 242.) 

liquor offense. Any crime involving the inappropri- 
ate use or sale of intoxicating liquor. See DRaM.SHOP 
LIABILITY; DRIVING WHILE INTOXICATED. [Cases: Intox- 
icating Liquors 131-176. C.J.S. Intoxicating Li- 
quors §§ 2-20, 222, 237-288.] 


major offense. An offense the commission of which 
involves one or more lesser included offenses, as 
murder may include assault and battery. 

military offense. See MILITARY OFFENSE. 


multiple i loge An offense that violates more than 
one law but that may require different proof so 


offense 


that an acquittal or conviction under one statute 
does not exempt the defendant from prosecution 
under another. [Cases: Double Jeopardy @134. 
C.J.S. Criminal Law § 253.) ; 


necessarily included offense. See lesser included of- 
fense. 

ne, offense. A violation of law arising from a 
defective coatee of duty or from criminal negli- 
gence. See criminal negligence under NEGLIGENCE. 


offense. The crime that is the object of the 

defendant's attempt, solicitation, conspiracy, or 
complicity. @ For example, murder is the object 
offense in a charge of attempted murder. — 
termed target offense. 
offense against property. A crime against another's 
ease property. @ The common-law offenses 
against propéfty were larceny, embezzlement, 

eating, cheating by false pretenses, robbery, re- 
ceiving morn sone, malicious mischief, forgery, 
and uttering forged instruments. Although the 
term crimes against property, a common term in 
modern usage, includes crimes against real prop- 
erty, the term offense against propery is traditionally 
restricted to personal property. Cf. CRIMES AGAINST 
PROPERTY. . 
offense against public justice and authority. A crime 

at impairs the administration of justice. © The 
common-law offenses of this type were obstruction 
of justice, barratry, maintenance, champerty, em- 
bracery, escape, prison breach, rescue, misprision 
of felony, compounding a crime, subornation of 
perjury, bribery, and misconduct in office. 
offense against the habitation. A crime against an- 
other's house — traditionally either arson or bur- 
glary. 
offense against the person. A crime against the 
ce of Sictier human being. @ The common-law 
offenses against the person were murder, man- 
slaughter, mayhem, rape, assault, battery, robbery, 
false imprisonment, abortion, seduction, kidnap- 
ping, and abduction. Cf. CRIMES AGAINST PERSONS. 
offense inst the public health, safety, comfort, 
Ke more A celme wadnlonaly Sr as shih 
gering the whole of society. © The common-law 
offenses of this type were nuisance, bigamy, adul- 
tery, fornication, ‘lewdness, illicit cohabitation, in- 
cest, miscegenation, sodomy, bestiality, buggery, 
abortion, and seduction. 
offense against the public peace. A crime that tends 
to disturb the peace. @ The common-law offenses 


of this type were riot, unlawful assembly, dueling, 
rout, aftray, forcible entry and detainer, and libel 
on a private person. [Cases: Breach of the Peace 


1-14. CJ.S. Breach of the Peace §§ 2-15; Domestic 
Abuse and Violence §§ 3, 6.] 


petty offense. A minor or insignificant crime. 18 
USCA § 19. See mispEMEANOR. Cf. serious offense. 


“[W]e find ... an 

is not a ‘crime,’ Mi 

coe Per oninpe it Is provided that ¢ 
Ns pro any 

which does not exceed [Imprisonment for a 

riod of six months or a fine of not more than $600, or 

th, is a petty offense.'” Rollin M. Perkins & Ronald N. 


1112 


Sten Criminal Law 22 (3d ed. 1882) (quoting 18 USCA 


political offense. See POLITICAL OFFENSE. 


predicate offense. 1. An earlier offense that can be 
used to enhance a sentence levied for a later 
conviction. @ Predicate offenses are defined by 
statute and are not uniform from state to state. 2. 
See lesser included offense. 


public offense. An act or omission forbidden by 
law. 


public-welfare offense. A minor offense that does 
not involve moral delinquency and is prohibited 
only to secure the effective regulation of conduct 
in the interest of the community. @ An example is 
driving a car with one brake-light missing. — Also 
termed regulatory offense; contravention. 


offense. 1. A statutory crime, as opposed 
to a common-law crime. 2. See public-welfare of- 
fense. 


same offense. 1. For double-jeopardy purposes, the 
same criminal act, omission, or transaction for 
which the person has already stood trial. See pov- 
BYE yEOraRDY. [Cases: Double Jeopardy @>132.1.] 2. 
For sentencing and enhancement-of-punishment 
purposes, an offense that is quite similar to a 
previous one. 


second offense. An offense committed after convic- 
tion for a first offense. @ The previous conviction, 
not the indictment, forms the basis of the charge 
of a second offense. 


separate offense. 1. An offense arising out of the 
same event as another offense but containing some 
differences in elements of proof. © A person may 
be tried, convicted, and sentenced for each sepa- 
rate offense. 2. An offense arising out of a different 
event entirely from another offense under consid- 
eration. 


serious offense. An offense not classified as a petty 
offense and usu. carrying at least a six-month 
sentence. — Also termed serious crime. Cf. petty 
offense. 

sexual offense. An offense involving unlawful sexu- 
al conduct, such as prostitution, indecent expo- 
sure, incest, pederasty, and bestiality.” 

status offense. 1. See status crime under crime. 2. A 
minor's violation of the juvenile code by doing 
some act that would not be considered illegal if an 
adult did it, but that indicates that the minor is. 
beyond parental control. @ Examples indude run- 
ning away from home, truancy, and incorrigibility. 
See JUVENILE DELINQUENCY. 

strict-liability offense. An offense for which the 
action alone is enough to warrant a conviction, 
with no need to prove a mental state. @ For 
example, illegal parking is a strict-liability offense. 
substantive offense (sab-stan-tiv). A crime that is 
complete in itself and is not dependent on another 
crime for one of its elements. — termed 
substantive crime; substantive felony. 
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summary offense. An offense (such as a petty mis- 
demeanor) that can be prosecuted without an in- 
dictment. Cf. indictable offense. 


target offense. See object offense. 
unnatural offense. See SODOMY. 


unrelated offense. A crime that is independent 
from the charged offense. 


violent offense. A crime characterized by extreme 
physical force, such as murder, forcible rape, and 
assault and battery with a dangerous weapon. — 
Also termed violent felony. 


2. Civil law. An intentional unlawful act that causes 
injury or loss to another and that gives rise to a 
claim for damages. La. Civ. Code art. 2315. @ This 
sense of offense is essentially the same as the com- 
mon-law intentional tort. (Cases: Torts €1. C.J.S. 
Torts §§ 2-7.) 


quasi-offense. Civil law. A negligent unlawful act 
that causes injury or loss to another and that gives 
rise to a claim for damages. @ This is equivalent to 


the common-law tort of negligence. — Also termed , 


quasi-delict. [Cases: Torts 1. C.J.S. Torts §§ 2~7.] 


3. Parliamentary law. A breach of order or other 
misconduct for which the applicable rules subject a 
member to a penalty. 


offensive (a-fen-siv), adj. 1. Of or for attack <an 


offensive weapon>. 2. Unpleasant or disagreeable to 
the senses; obnoxious <an offensive odor>. 3. Caus- 
ing displeasure, anger, or resentment; esp., repug- 
nant to the prevailing sense of what is decent or 
moral <patently offensive l:aguage and photo- 
graphs>. See OBSCENE. 


offensive and defensive league. Int'l law. A league 


binding the ve not only to aid one another 
when attacked but also to support one another when 
attacking in offensive warfare. 


offer 


55-56, 58; Sales §§ 29-31, 33; Vendor and Purchaser 
§§ 9-18.] 


“{Ajn offer is, in effect, a promise by the offeror to do or 

In from doing something, provided that the offeree will 
accept the offer and pay or promise to pay the ‘price’ of the 
offer. The price, of course, need not be a mon one. tn 
fact, in bilateral contracts, as we explained eariler, the mere 
promise of ent of the price suffices to conclude the 
contract, while In a unilateral contract it Is the actual pay- 
ment of the price which is required.” P.S. ah, An intro- 
duction to the Law of Contract 44 (3d ed. 1881). 


irrevocable offer (i-rev-a-ke-bal). An offer that in- 
cludes a promise to keep it open for a specified 
period, during which the offer cannot be with- 
drawn without the offeror's becoming subject to 
liability for breach of contract. ¢ Traditionally, this 
type of promise must be supported by consider- 
ation to be enforceable, but under UCC § 2-205, a 
merchant's signed, written offer giving assurances 
that it will be held open — but lacking consider- 
ation — is nonetheless irrevocable for the stated 
period (or, if not stated, for a reasonable time not 
exceeding three months). — Also termed (in the 
UCC) firm offer, (specif.) merchant's firm offer. 
[Cases: Contracts 716; Sales €°22; Vendor and 
Purchaser @18(.5). C.J.S. Contracts §§ 37-41, 44, 
46, 55-56, 58; Sales §§ 29-31, 33; Vendor and 

Purchaser §§ 98-100, 193-106, 115-116.] 
“It has sometimes been asserted that an Irravocable offer is 
‘a legal Impossibility.’ See Langdell, Summary of the Law of 
Contracts, § 178, § 4; Wormser, ‘The True Conception 
of Unilateral Contracts,’ 26 Yale Law Joumal, 137, note; Lee, 
Tite Contracts, In Jenks’ Dig. of Eng. Civ. Law, § 195; 
raphe Contracts, § 13. A close analysis shows that there 
Is ing poe either in the conception itself or in its 
we define ‘offer’ as an act on the part of the 


apptication. 
offer can ever be revoked, for it Is of 


offeror ..., then no 


power then given to the offeree of c contractual 
relations by doing certain voluntary acts on his part, then 
the offer may be elthar revocable or revocable according 
to the circumstances. The idea of an Irrevocable power is’ 
not at all an unfamiliar one.” William A. Anson, Principfes of 
the caw ot Contract 53-54 n.3 (Arthur L. Corbin ed., 3d Am. 
ed. 1919). 


offensive collateral estoppel. See COLLATERAL ESTOPPEL. 
offensive lockout. See LOCKOUT. 
offensive treaty. See TREATY (1). 


offensive-use waiver. An exemption from the attor- 
ney-client privilege, whereby a litigant is considered 
to have waived the privilege by seeking affirmative 
relief, if the claim relies on privileged information offer to chaffer. See INVITATION TO NEGOTIATE. 
that would be outcome-determinative and that the publi offer. A takeover attempt in which 
opposing party has no other way to obtain. Cf. at- the bidder corporation offers to exchange some of 
ISSUE WAIVER. [Cases: Witnesses €°219(3).] its securities for a specified dra of the target 
offer, n. 1. The act or ‘an instance of presentin corporation’s voting shares. Cf. TENDER OFFER. 
! something for acceptance <the prosecutdr’s offer o {Cases: Securities Regulation €-52.30-52.50. C.J.S. 
i immunity>. 2. A presi to do or refrain from Securities Regulation §§ 121-122, 127-128, 
| doing some specified thing in the future, condi- 131-138, 140-141] 
poned on an act, Lahore es = return promise public offer. See offer to all the world. 
oe ileal Wie. vr aca sol long i OR ee standing offer. An offer that is in effect a whole 
performance; a display of willingness to enter into a deries e. of ers, each of which is capable of being 


contract on specified terms, made in a way that : Aes 
would lead a reasonable person to understand that converted into a contract by a distinct acceptance. 
tender offer. See TENDER OFFER. 


he acceptance, having been sought, yi es in a 

inding. contract <she accepted the $750 offer on : 

the Victorian armoire>. Cf. accerrance. [Cases: Con- two-tier offer. See TWO-TIER OFFER. 
3. A price at which one is ready to buy or sell; Bip 
<she lowered her offer to $200>. 4. aTrempr (2) 


offer to all the world. An offer, by way of advertise- 
ment, of a reward for the rendering of specified 
services, addressed to the public at large. @ As 
soon as someone reriders the-services, a contract is 
made. — Also termed public offer. 


errr Seer 


tracts 16; Sales €=22(.5), 23(.5); Vendor and Pur- 
chaser © 16(1), 17. C.J.S. Contracts §§ 37-41, 44, 46, 


offeree 


<an offer to commit battery>. — offer, vb. — 
offeror, n. 


“Where criminal assault has been given this dual scope, a 
definition in terms of ‘an attempt or offer to commit a 


Boyce, Criminal Law 163 (3d ed. 1882). 
offeree (ah-fer-ee). One to whom an offer is made. 


offer for sale by tender. See Dutch auction (4) under 
AUCTION. 


offer in compromise. See OFFER OF COMPROMISE. 


, %. 1. The act of making an offer; something 
offered for sale. 2. The sale of an issue of securi- 
ties. — Also termed (in BrE) flotation. See sssuz «). 
{Cases: Securities Regulation @ 11.11. C.].S. Securi- 
es Regulation §§ 37-38.] 

all-or-none offering. An offering that allows the 
issuer to terminate the distribution if the entire 
block of offered securities is not soid. 

initial public offering. A company’s first public sale 
of pede the sal offering Of a iesiers equity 
securities to the public through a registration 
statement. — Abbr. IPO. (Cases: Securities Regula- 
tion 11.11. C.J.S. Securities Regulation §§ 37-38.) 
negotiated offering. A securities offering in which 
the terms (including the underwriters’ compensa- 
tion) have been negotiated between the issuer and 
the underwtiters. 


primary offering. An offering of newly issued secu- 
rities. 


private offering. An offering made only to a small 
group of interested buyers. — Also termed pri 
placement. [Cases: Securities Regulation 18.11. 
C.J.S. Securities Regulation § 64.) 


public offering. An offering made to the general 
public. ; ‘ 


registered offering. A public offering of securities 
registered a the SEG and with appropriate state 
Se ene tee — Also termed registered 
public offering. (Cases: Securities Regulation 
Sii0-11.56; C.J.S. Securities Regulation §§ 8, 
35-49, 63, 69-72.) 
rights offering. An issue of stock-purchase rights 

lowing shareholders to buy newly issued stock at 
a fixed price, usu. below market value, and in 
proportion to the number of shares they ore 
own. — Also termed privileged subscription. Ct. 
PREEMPTIVE RIGHT. 

offering. 1. Any offering by an issuer of 

securities mi its initial public offering. 2. An 
offering of previously issued securities by persons 
other daa the issuer. See secondary distribution (1) 
under DISTRIBUTION. 
special offering. An offering of a large block of 
stock ae bee of its ae and the market in the 
particular issue, is specially handled on the floor of 
the stock exchange. 


lid 


undigested o ering: . A public offering of securities 
that remain unsold because there es insufficient 
demand at the offered price. 


offering circular. A document, similar to a prospectus, 
that provides information about a private securities 
offering. — Also termed offering statement. (Cases: 
Securities Regulation €25.50-25.75. C.J.S. Securities 
Regulation 8§ 47, 92-100.) 

offering price. See asking price under Price. 

offering statement. See OFFERING CIRCULAR. 


offer of compromise. An offer by one party to settle a 
a amicably (usu. by paying money) to avoid or 
end a lawsuit or other action. @ An offer of 
compromise is usu. not admissible at trial as evi- 
dence of the offering party's liabiliry but may be 
admissible for other purposes. Fed. R. Evid. 408. — 
Also termed offer in compromise; offer of settlement. 

[Cases: Evidence 212. C.J.S. Evidence § 379.] 


offer of judgment. A settlement offer by one party to 
allow a specified judgment to be taken against the 
party. @ In federal procedure (and in many states), if 
the adverse party rejects the offer, and if a judgment 
finally obtained by that party is not more favorable 
than the offer, then that party must pay the costs 
incurred after the offer was made. Fed. R. Civ. P. 68. 
(Cases: Federal Civil Procedure €=2725; Judgment 


74. C.J.S. Judgments § 188.] 
offer of performance. Contracts. One party's reason- 
able assurance to the other, through words or con- 
duct, of a present ability to fulfill contractual obli- 
gations. © When performances are to be exchanged 
simultaneously, each party is entitled to refuse to 
proceed with the exchange until the other party 
makes an appropriate offer of performance. cf TEN- 
DER (1). [Cases: Contracts €=279; Sales $153, 185. 
C.J.S. Contracts § 548; Sales §§ 161-162, 164, 182.] 
appiid th the light of what fe reasongbly to be expectod by 
the parties In ew ofthe practical ditution abeohts 
simuttaneity and Is subject to the agreement of the parties 
as supplemented or qualified by usage and course of 
dealing.” Restatement (Second) of Contracts § 238 cmt. b 


offer of proof. Procedure. A presentation of evidence 
for the record (but outside the jury’s presence) usu. 
made after the judge has sustained an. objection to 
the admissibility of that evidence, so:that the evi- 
dence can be preserved on the record for an appeal 
of the judge's ruling. @ An offer of proof, which may 
also be used to persuade the court to admit the 
evidence, consists of three parts: (1) the evidence 
itself, (2) an explanation of the Vl as for which it 
is offered (its relevance), and (3) an argument sup- 
porting admissibility. Such an offer may include 
ible evidence or testimony (through questions 
and answers, a lawyer's narrative description, or an 
affidavit). Fed. R. Evid. 103(a)(2). — Also termed 
avowal. (Cases: Criminal Law €-670; Federal Civil 
Procedure @2013; Trial €°44. C.].S. Criminal Law 
§§ 1203-1205; Trial §§ 163, 170.] 


offer of settlement. See OFFER OF COMPROMISE. 
offeror (ah-far-or). One who makes’an offer. 


offer to all the world. See oFFER. 


+ 
' 


office action. Patents. A 
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offer to chaffer. See INVITATION TO NEGOTIATE. 
office. 1. A position of duty, trust, or authority, esp. 


one conferred by a governmental authority for a 
public pare <the office of attorney general>. 
[Cases: Officers and Public Employees €=1. C.].S. 
Officers and Public Employees §§ 9, 12-17, 21.) 2. 
(often cap.) A division of the U.S. government rank- 
ing immediately below a department <the Patent 
and Trademark Office>. [Cases: United States 29. 
C.J.S. United States §§ 52, 57.) 3. A place where 
business is conducted or services are performed <a 
law office>. 


alienation office. English law. An office for the 
recovery of fines levied upon writs of covenant and 
entries. 


lucrative office. 1. A position that produces fee 
revenue or a salary to the officeholder. 2. A posi- 
tion that yields a salary adequate to the services 
rendered and exceeding incidental expenses; a 
position whose pay is tied to the performance of 
the office's duties. [Cases: Officers and Public Em- 

loyees 30.1. C_J.S. Officers and Public Employees 
ks 37-39, 44.] 


ministerial office. An office that does not include 
authority to exercise judginent, only to carry out 
orders given by a superior office, or to perform 
duties or acts required by rules, statutes, or regula- 
tions. 

office of honor. An uncompensated public position 
of considerable dignity and importance to which 
public trusts or interests are confided. (Cases: Offi- 
cers and Public Employees @1. C.J.S. Officers and 
Public Employees §§ Po 12-17, 21.] 


atent examiner's communica- 
tion with a patent applicant, usu. to state the reasons 
for denying an application. See UNITED STATES PATENT 
AND TRADEMARK OFFICE. (Cases: Patents £108. C.J.S. 
Patents §§ 144, 148-151.] 


advisory office action. An office action in which the 
ane examiner replies to an applicant’s response 
ollowing final rejection of the application. © An 
advisory action addresses the status of an amend- 

- ment made jin the at teed response to the final 
rejection, indicates the status of the claims for 
appeal, addresses an affidavit. or exhibit, or re- 
sponds to a request for reconsideration. — Also 
termed advisory action. 


office action. A patent examiner's determina- 
tion that an application is not allowable. © The 
applicant may file a continuation application, ap- 
peal the decision, or request continued prosecu- 
tion. Cf. first office action. 


first office action. A patent examiner's initial yd 

to a patent application. @ If the examiner's first 
report is a rejection of all or most of the applica- 
tion's claims, it is termed a sholgun rejection. To 
avoid abandoning the prosecution, the applicant 
must respond by answering the examiner's reasons 
for rejection, amending the claims, or both. Cf. 
Jinal office action. 


office audit. See aupiT. 
office-block ballot. See BALLOT (4). 


Office of Domestic Pre 


Office of Fair Housing and 


Office of Falr Housing and Equal Opportunity 


* office classification. See CLASSIFICATION OF PATENTS. 
office expense. See OVERHEAD. 
office grant. See GRANT. 
office hours. Military law. See nonjudicial punishment 


under PUNISHMENT. 


office lawyer. See OFFICE PRACTITIONER. 
office of child-support enforcement. Family law. A 


state or federal agency established under Title 1V(D) 
of the Social Security Act to help custodial parents 
collect child support. 42 USCA §§ 651 et at ® State 
offices of child-support enforcement generally come 
under the aegis of the Department of Human Re- 
sources. The federal Office of Child Support En- 
forcement has established the Parent-Locator Ser- 
vice. 


Office of Civilian Health and Medical Programs of 


the Uniformed Services. A unit in the U.S. Depart- 
ment of Defense responsible for administering a 
civilian health and medical care program for the 
spouses and dependent children of active members 
of the armed forces and for retired military person- 
nel and their spouses and children. — Abbr. 
OCHAMPUS. 


Office of Community Planning and Development. A 


unit in the U.S. Department ‘of Housing and Urban 
Development responsible for administering grant 
programs to help communities plan and finance 
their growth and development, increase their capaci- 
ty to govern, and provide shelter and services for 
homeless people. — Abbr. CPD. 


Office of. Counterintelligence. An office in the U.S. 


Department cf Energy responsible for conducting 
counterintelligence programs involving industrial in- 
telligence activities of foreigners and foreign govern- 
ments. 


redness. A unit in the U.S. 
Department of Homeland Security responsible for 
helping state and local governments train and equip 
emergency responders, plan and conduct disaster 
drills, and offer other technical assistance to prevent, 
plan for, and respond to acts of terrorism. © The 
Office was transferred from the U.S. Department of 
Justice in 2003. — Abbr. ODP. 


Office of Enrollment and Discipline. Patents. The 


division of the U.S. Patent and Trademark Office 
charged with licensing patent attorney§ and patent 
agents, and with hearing complaints involving their 
misconduct. © The Office is authorized to sanction 
practitioners, and to suspend or disbar them from 
practice before the PTO. Its authority is concurrent 
with state disciplinary procedures. [Cases: Patents 
97. C.J.S. Patents §§ 135-138, 145, 178.] 


Office of Environmental Gualiy. An office in the 


Executive Office of the President responsible for 
supporting the Council on Environmental Quali- 
ty. — Abbr. OEQ. See CoUNCIL ON ENVIRONMENTAL 
QUALITY. vs 

— rtunity. A 
unit in the U.S. Department o House ond Urban 
Development responsible for administering the fair- 
housing laws and regulations that prohibit discrimi- 


Office of Federal Contract Complilance Programs 


nation in public and private housing. — Abbr. 
FHEO. 


Office of Federal Contract Compliance ip desir 
The division of the Employment Standards Adminis- 
tration in the U.S. Department of Labor responsible 
for enforcing contractors’ compliance with Executive 
Order 11246, which prohibits job discrimination on 
the basis of race, color, gender, religion, or national 
origin. — Abbr. OFCCP. See EMPLOYMENT STANDARDS 
ADMINISTRATION; DEPARTMENT OF LABOR. 

Office of Federal Housing En te, t. A 
unit in the U.S. Department of Housing and Urban 
Development responsible for overseeing the finan- 
cial salety and soundness of the Federal National 
Mortgage Association (Fannie Mae) and the Federal 
Home Loan Mortgage Corporation (Freddie 
Mac). — Abbr. OFHEO. 


Office of Government Ethics. An independent agency 
in the executive branch responsible for issuing rules 
and regulations about ethical conduct and financial 
disclosure, providing training in ethics, monitoring 
the ethics of practices in departments and agencies, 
and giving guidance on matters of ethics. @ The 
agency was established under the Ethics in Govern- 
ment Act of 1978 and became a separate agency in 
1988. — Abbr. OGE. 


Office of Healthy Homes and Lead Hazard Control. 
A unit office in the U.S. Department of Housing and 
Urban Development responsible for informing the 

ublic about the dangers of lead Pononine. esp. by 
lead-based paint; developing methods of detection 
and abatement; encouraging states and local govern- 
ments to develop prevention programs, and imple- 
menting the Department's Healthy Home Initiative 
to warn the public of other potential household 
hazards. — Abbr. OHHLHC. 


office of honor. See OFFICE. 


Office of Housing. A unit in the U.S. Department of 
Housing and Urban Development responsible for 
administering aid for building and financing new 

‘and rehabilitated housing and for preserving exist- 
ing housing. 

Office of Initial Patent Examination. The section of 
the U.S. Patent and Trademark Office that deter- 
mines whether a new patent application is in the 
correct form, whether the claims are dependent or 
independent, how much the application fee should 
be, and to which examining group the application 
should be assigned. — Abbr. OIPE. 


Office of Labor- ent Standards. The division 

‘ of the Employment Standards Administration in the 
U.S. Department of Labor responsible for enforcing 
the Labor-Management Reporting and Disclosure 
Act of 1959, which establishes standards for labor- 
union management and financial operations. © The 
Act sets out a list of union-members’ rights, includ- 
ing the right to fair elections of union leaders, the 
right to know about the union's administrative polli- 
cies and financial transactions, and the right to have 
union funds safeguarded. — Abbr. OLMS. See em. 
PLOYMENT STANDARDS ADMINISTRATION. 


Office of Management and Budget. An office in the 
Executive Office of the President responsible for 
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pepe the President prepare the annual federal 
budget and supervising its administration. @ It was 
wy crred established by Reorganization Plan No. | 
of 1939 as the Bureau of the Budget. — Abbr. OMB. 


Office of Medical Services. A unit in the U.S. Depart- 
ment of State responsible for providing primary 
healthcare services for the Department's overseas 
employees and their eligible fica 
Abbr. MED. 


Office of National Drug Control Policy. An office in : 


the Executive Office of the President res 
coordinating efforts at federal, state, and local levels 
to control illegal drug abuse and for devising nation- 
al antidrug activities. @ The Office was created by the 
National Narcotics Leadership Act of 1988. 21 USCA 
§§ 1701-1713. — Abbr. ONDCP. 


Office of Oceanic and Atmospheric Research. See na- 
TIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION, 


nsible for 


Office of Passport Services. See BUREAU OF CONSULAR 


AFFAIRS. 


ily menibers. — | 


| 


Office of Personnel Management. The independent | 


federal agency that administers the personnel system 


of the government by helping agencies recruit and . 


evaluate employees; manage retirement and health- 
benefit systems; coordinate temporary assignments; 
‘conduct investigations; and develop leadership in 
the federal executive service. ® The a was 
established by Reorganization Plan No. F of 1978 
and given various functions of the former U.S. Civil 
Service Commissicn by Executive Order 12107 of 
1978. — Abbr. OPM. See civit. SERVICE COMMISSION. 


Office of Policy Development. An office in the Execu- 
tive Office of the President comprising the Domestic 
Policy Council and the National Economic Council. 
@ It was established in 1993 by Executive Order 
12859. — Abbr. OPD. 


Office of Private Sector Liaison. A unit in the U.S. 
De ent of Homeland Security responsible for 
working with individual businesses through trade 
associations and other nongovernmental organiza- 
tions on matters of security. 


Office of Protocol. A unit in the U.S. Department of 
State responsible for advising the President, the Vice 
President, the Secretary of State, and other U.S. 
officials on matters of custom and decorum, and for 
planning and hosting state dinners and other affairs, 
esp. involving foreign heads of state and other diplo- 
mats, @ The Office also manages the Blair House, 
where diplomatic visitors often stay. It is run by the 
Chief of Protocol. 


Office of Public and Indian Housing. A unit in the 
U.S. Department of Housing and Urban Develop- 
ment responsible for providing technical assistance 
and operating subsidies to public-housing agencies 
and Indian housing authorities in developing low- 
income housing. — Abbr. PIH. 


Office of Science and Technology Policy. An office in 
the Executive Office of the President responsible for 
advising the President on scientific, engineering, and 
technological development and for coordinating re- 
search and develo; aged SP. Hes © The Office was 
created by the National Science and Technology 
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Policy, Organization, and Priorities Act of 1976. — |] office practitioner. A lawyer who does not litigate; an 
Abbr. OSTP. bs attorney whose work is accomplished primarily in 


Office of Special Counsel. An independent federal the office, without court appearances. — Also 


agency that investigates activities prohibited by the termed office lawyer; transactional lawyer. 
civil-service laws, rules, and regulations and, if the | officer. 1. A person who holds an office of trust, 


investigation warrants it, litigates the matter before authority, or command. # In public affairs, the term 
the Merit Systems Protection Board. © The agency refers esp. to a person hclding public office under a 
was established by Reorganization Plan No. 2 of national, state, or local government, and authorized 
1978. — Abbr. OSC. by that government to oo some specific func- 

ar tion. In corporate law, the term refers esp. to a 

Office of See bepchaderoo preny ventCrS person elected or appointed by the board of di- 
A unit in the U.S. Department of Home’ Securit rectors to manage the daily operations of a corpora- 
responsible for coordinating security matters wit tion, such as a CEO, president” secretary, or trea- 
state and local governments. surer. Cf. pirecToR (2). [Cases: Officers and Public 

Office of Surface Mining Reclamation and Enforce- Employees 1. C.J.S. Officers and Public Employees 
ment. A unit in the U.S. Department of the Interior §§ 1-9, 12-17, 21.] a 
responsible for protecting against the adverse effects acting officer. One performing the duties of an 
of surface coal mining by enforcing laws relating to office ican tem otarily “= butwho has no-elaies 
surface mining and restoration and by assisting of title to the office. (Cases: Officers and Public 
states and local governments, which have primary Employees €77. C.J.S. Officers and Public Employ- 
responsibility in this area. — Abbr. OSM. ees § 6.) 

Office of Tax-Shelter Analysis. An office in the U.S. administrative officer. 1. An officer of the execu- 
Internal Revenue Service responsible for identifying tive department of government, usu. of inferior 
and investigating questionable tax shelters. @ The rank. [Cases: Officers and Public Employees @>1. 
Office was created in 2000. — Abbr. OTSA. C.J.S. Officers and Public Employees §§ 1-9, 12-17, 

Office of Technology Assessment. A former office in 21.) 2. A ministerial or executive officer, as distin- 
the legislative branch of the federal government guished from a judicial officer. 3. Family law. An 


responsible for analyzing public-policy issues relating official, other than a judge, who is appointed to 
to science and technology. ® rt e Office was active preside over child-support matters. See GAitp-sup- 
from 1972 to 1995. — Abbr. OTA. PORT-ENFORCEMENT AGENCY. Cf. MASTER (2); JUDGE. 


Office of Technology Policy. See TECHNOLOGY ADMINIS- attendance officer. See TRUANCY OFFICER. 


TRATION. ; chief executive officer. See CHIEF EXECUTIVE OFFICER. 
Office of the Comptroller of the Currency. An office constitutional officer. A government official whose 
in the U.S. Department of the Treasury responsible office is created by a constitution, rather than by a 
for regulating approximately 2,600 national banks statute; one whose term of office is fixed and 
by examining them; approving or denying applica- defined by a constitution. [Cases: States 46. 
tions sa bank charters, branches, or mergers; clos- C.J.S. States §§ 61, 80, 84, 102.] : 
ing banks that fail to follow rules and regulations; éorbordite officer: An officer-of a Corporation: such 
and regulating banking practices. — Abbr. OCC. reli a pat president, secseiary, or treasurer. 
Office of the United States Trade Representative. An (Cases: Corporations €=296. C.J.S. Corporations ~ 
office in the Executive Office of the President re- §§ 460, 468-469.) thie 
sponsible for setting and administering overall trade county officer. An officer whosé“authority and ju- 
policy. @ It was established under Reorganization risdiction are confined to the liniits of the county 
Plan No. 3 of 1979. 19 USCA § 2171. served. [Cases: Counties €61¢ C.J.S. Counties 
Office of Thrift Supervision. An office in the U.S. § 97.) " 
Department of the Treasury responsible for regulat- court officer. See OFFICER OF THE COURT. 
ing and examining thrift institutions to ensure that de d ' 
they are financially sound. — Abbr. OTS. facto officer. See officer esa 
Office of Workers’ Compensation Programs. The di- de jure officer. See officer de jure. 
vision of the Employment Standards Administration escrow officer. See escrow agent under AGENT (2). 
in the U.S. Department of Labor responsible for executive officer. See EXECUTIVE (2). 


processing and adjudicating claims under the Feder- 
al Employees’ Compensation Act, the Longshore and 
Harbor Workers’ Compensation Act, the Black Lung ° 


fiscal officer. 1. The person (such as a state or 
county treasurer) charged with the collection and 


Benefits Reform Act, and similar worker-benefits distribution of public money. [Cases: Counties 
statutes and regulations. — Abbr. OWCP. See EM- $90. C.J.S. Counties § 132.) 2. The person (such 
PLOYMENT STANDARDS ADMINISTRATION. as a chief financial officer) whose duties are to 
; woh set oversee the financial matters of a corporation or 

office practice. A law practice that primarily involves business. 


handling matters outside of court, such as negotiat- 
ing and- drafting contracts, preparing wills and health officer. See HEALTH OFFICER. 

trusts, setting up corporations and partnerships, and hearing officer. 1. ADMINISTRATIVE-LAW JUDGE. 2. See 
advising on tax or employment issues. judicial officer (3). 


Po 


officer 


inferior officer. 1. An officer who is subordinate to 
another officer. 2. A United States officer appoint- 
ed by the President, by a court, or by the head of a 
federal department. @ Senate confirmation is not 
required. See United States offtcer. 
ji officer. 1. A judge or magistrate. [Cases: 
Judges 1; United States Magistrates @11. CJS. 
Judges §§ 2-7; United States Commissioners §§ 2-6.) 
2. Any officer of the court, such as a bailiff or court 
reporter. (Cases: Courts €55-58. C.J.S. Courts 
§§ 107-110; Stenogra, §§ 2-21.) 3. A person, 
usu. an attorney, who serves in an appointive 
capacity at the pleasure of an appointing judge, 
and whose actions and decisions are reviewed by 
that judge. — Also termed magistrate; referee; special 
; sioner: ear : 

officer. A juvenile-court employee, some- 
Gimes a ies aoe: or obisont 6 cer, who 
works with the ivdge to direct and develop the 
court's child-wel work. — Also termed cou 
agent. (Cases: Courts 55; Infants @=17. C.J.S. 
Courts §§ 107-109; Infants §§ 8-9.] 


law-enforcement officer. See LAW-ENFORCEMENT OFFI- 
CER. 


legislative officer. 1. A member of a federal, state, 
or municipal legislative body. [Cases: United States 
@-17. C.J.S. United States §§ 32-33.] 2. A govern- 
ment official whose duties relate primarily to the 
enactment of laws, such as a federal or state sena- 
tor, representative, or assembly member. @ State 
and federal constitutions generally restrict legisla- 
tive officers’ duties to the enactment of legislation. 
But legislative officers occasionally exercise judicial 
functions, such as presenting or hearing cases of 
impeachment of other government officers. 


ministerial officer. An officer who primarily exe- 
cutes mandates issued by the officer's superiors. @ 
One who performs specified legal duties when the 
appropriate conditions have been met, but who 
(oes not exercise personal judgment or discretion 
in performing those duties. [Cases: Municipal Cor- 
rations € 123. CJ.S. Municipal Corporations 
§ $28, 330.) 
municipal officer. A person who occupies a munici- 
pal thos al usu. snandased by statute or char- 
ter — and who may be required to take an oath 
and exercise sovereign authority in carrying out 
public duties, with compensation incident to the 
office irrespective of the actual services rendered. 
[Cases: Municipal Corporations $123. C.J.S. Mu- 
nictpal Corporations §§ 328, 330.) 
officer de facto (di fak-toh). 1. An officer who 
exercises the duties of an office under color of an 
appointment or election, but who has failed to 
qualify for office for any one of various reasons, as 
by being under the required age, having failed to 
take the oath, having not furnished a required 
bond, or having taken office under a statute later 
declared unconstitutional. [Cases: Officers and 
Public Employees 39. C.J.S. Officers and Public 
Employees §§ 339, 841, 343, 347.) 2. Corporations. 
One who is acting under color of right and with 
apparent authority, but who is not legally a corpo- 
rate officer. @ The corporation is bound ty all acts 
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and contracts of an officer de facto in the same | 


way as it is with those of an officer de jure. — Also 
termed de facto officer. (Cases: Corporations S289. 
C.J.S. Conporations §§ 458-459.) 

officer de jure (di juur-ee). 1. An officer who 
exercises the duties of an office for which the 
holder has fulfilled all the qualifications. (Cases: 
Officers and Public Employees @35. C.].S. 

and Public Employees § 58.) 2. A duly authorized 
corporate officer. — Also termed de jure officer. 


peace officer. See PEACE OFFICER. 
police officer. See POLICE OFFICER. 
presiding officer. See presiding officer (3) under or- 


FICER (2). 
principal officer. 1. An officer with the most au- 
thority of the officers being considered for some 
purpose. 2. A United States officer appointed by 
the President with the advice and consent of the 
Senate. — Also termed primary officer. See United 
States officer. 

probation officer. A government officer who super- 
vises the conduct of a probationer. (Cases: Courts 
@=55; Sentencing and Punishment 1988. C.J.S. 
Courts §§ 107-109; Criminal Law § 1559.] 


recording officer. See SECRETARY (3). ; 
safety officer. An OSHA employee responsible for 
investigating the safety practices and procedures at 
a place of business. See OCCUPATIONAL SAFETY AND 
HEALTH ACT OF 1970. 


state officer. 1. A person whose authority or juris- 
diction extends to the general public or state as a 
whole, as distinguished from an officer whose au- 
thority and jurisdiction are confined to the limits 
of a particular political subdivision. [Cases: States 
44. C.J.S. States §§ 80, 82.] 2. An officer exercis- 
ing authority under a state — rather than the 
federal — government. . 


subordinate officer. 1. An officer ranking below 
and performing under the direction of another 
officer. 2. An independent officer subject only to 
statutory direction... ; 

truancy officer. See TRUANCY OFFICER. ~~ 

trust officer. A trust-company official responsible 
for administering funds held by the company as a 
trustee. 3 


United States officer. An officer appointed under 
the authority of the federal government; specif., 
an officer appointed in the manner described in 
Article II, section 2, of the U.S. Constitution. 
[Cases: United States €°35. CJ.S. United States 
§§ 23, 53, 56-57.) 


2. Military law. One who holds a commission in the 
armed services, or a military post higher than that 
of the lowest ranks; a person who has a command 
in the armed forces. — Also termed military officer. 
[Cases: Armed Services 6. C.J.S. Armed Services 
§ 25.) 


| 
| 
| 
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brevet officer (bre-vet or brev-it). A military officer 
who holds a nominal rank above that for which 
the person is paid. (Cases: Armed Services €8. 
C.J.S. Armed Services § 26.] 


commissioned officer. An officer in the armed 
forces who holds grade and office under a presi- 
dential commission. [Cases: Armed Services 6. 
C.J].S. Armed Services § 25.] 


general officer. A military officer whose command 
extends to a body of forces composed of several 
regiments. ® Examples are generals, lieutenant- 
enerals, major-generals, and brigadiers. [Cases: 
ed Services $8. C.J.S. Armed Services § 26.] 


legal officér. 1. The officer responsible for han- 

ng military justice-within a command. 2. The 
adviser and ‘assistant to a commanding officer on 
military-law matters. 3. Any commissioned officer 
of the Navy, Marine Corps, or Coast Guard who 
has been designated to perform legal duties for a 
command. ~ 


noncommissioned officer. An enlisted person in the 
Army, Air Force, or Marine Corps in certain pay 
grades above the lowest pay grade. @ Examples are 
sergeants and corporals. 


officer of the day. An officer who has charge, for 
e time being, of the guard, prisoners, and police 
of a military force or camp. — Also termed orderly 


Q 
officer of the guard. A commissioned officer whose 

etail is to command the guard of a military force 
or camp. ® The officer of the guard is under the 
command of the officer of the day. 


orderly officer. See officer of the day. 
petty officer. An enlisted person in the Navy or 
Coast Guard with a pay-grade of E-4 or higher. 
preliminary-inquiry officer. Military law. The per- 
son, usu. an officer, who conducts a preliminary 
inquiry. 

residing officer. 1. The president of the court in a 
Pe ee aial that does not have a military 
judge. 2. Ina court-martial with a military judge, 
the military judge. [Cases: Military Justice €=881. 
CJ.S. Military Justice § 148.] 3. An officer who 
presides, esp’ over a civilian court or deliberative 
assembly. See CHAIR (1); PRESIDE. 


superior commissioned officer. A commissioned of- 
ficer who is superior in command or rank. 


warrant officer. 1. A person who holds a commis- 
sion or warrant in a warrant-officer grade. @ A 
warrant officer's rank is below a second lieutenant 
or ensign but above cadets, midshipmen, and en- 
listed personnel. 2. SERGEANT-AT-ARMS (4). 


officer of the court. A person who is charged with 
upholding the law and administering the judicial 
system. @ Typically, officer of the court refers to a 
judge, clerk, bailiff, sheriff, or the like, but the term 
also applies to a lawyer, who is obliged to obey court 
rales and who owes a duty of candor to the court. — 
Also termed court officer: (Cases: Courts @>55-58. 
C.J.S. Courts §§ 107-110; Stenographers §§ 2-21.] 


officer of the peace. See PEACE OFFICER. 


| 
' 
} 
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officious will 


officer’s report. See REPORT. 


official (o-fish-el), adj. 1. Of or relating to an office or 
position of trust or authority <official duties>. 2. 
Authorized or approved by a proper authority <a 
company's official policy>. 

official, n. 1. One who holds or is invested with a 
public office; a person elected or appointed to carry 
out some portion of a government's sovereign pow- 
ers. — Also termed public official. [Cases: Officers 
and Public Employees €1. C.J.S. Officers and Public 
Employees §§ 1-9, 12-17, 21.] 2. One authorized to 
act for a corporation or organization, esp. in a 
subordinate capacity. [Cases‘{Corporations €=308. 
C.J.S. Corporations § 471.] 3. (usu. cap.) OFFICIAL PRIN- 
CIPAL. ‘ 


official bond. See Bond @). _ 
official-capacity suit. See surr. 


official corruption. See official misconduct under MIs- 
CONDUCT. 


Official Gazette. Patents & trademarks. Either of two 
weekly publications of the U.S. Patent and Trade- 
mark Office: one for patents, publishing abstracts of 
new patents; and one for trademarks, publishing 
samples of trademarks proposed for registration. — 
Abbr. OG. 


official liability. See LiaBiLrry. 

official misconduct. See MISCONDUCT. 

official newspaper, See NEWSPAPER. 

official principal. (usu. cap.) Eccles. law. A person 
appointed by an archbishop, bishop, or archdeacon 
to exercise jurisdiction in and preside over an eccle- 
siastical court. — Sometimes shortened to official. 

official privilege. See prIVILEGE (1). 

official report. See REPORT (3). 

official shorthand writer. See COURT REPORTER (1). 

official use. See USE (4). a 

officina brevium (aw-fo-si-ne -bree-vee-om). (Latin 
“workshop of writs”] Hist. OFFICINAJUSTITIAE. 

Officina justitiae (aw-fo-st-na ‘jos-tish-ee-ee). [Latin 
“workshop of justice") Hist. The court of chancery, 
where the king’s writs were issued. — Also termed 
officina brevium. See CHANCERY. 

officio. See Ex OFFICIO. 


officious intermeddler (0-fish-as). A person who con- 
fers a benefit on another without being requested or 
having a legal duty to do so, and who therefore has 
no legal grounds to demand restitution for the bene- 
fit conferred. — Sometimes shortened to intermed- 
dler. [Cases: Implied and Constructive Contracts 
3, CJ.S. Implied and Constructive Contracts § 5.) 


officiousness (0-fish-os-nes), n. Interference in the 
affairs of others without justification under the cir- 
cumstances. — officious, adj. 


officious testament. See TESTAMENT. 
officious will. See officious testament under TESTAMENT. 


officium virile 


officium virile (o-fish-ee-om voa-rt-lee). [Latin] Roman 
. A man’s office. @ Certain offices, such as tutor 
and curator, could be discharged only by men. 
off-label use. Use of prescription medicine or medical 
products for conditions and in circumstances not 
approved by the Food and Drug Administration. 
off point. Not discussing the precise issue at hand; 
irrelevant. Cf. ON POINT. 
offset, n. Something (such as an amount or claim) that 
balances or compensates for something else; serorr. 


conclusion 
no substantive difference between them.” 4 Ti 
ret , Califomia Affirmative Defenses 2d § 44:1, et 4-6 
1996). ° 


offset, vb. To balance or calculate against; to compen- 
sate for <the gains offset the losses>. 


. offset account. See ACCOUNT. 

offshore trust. See foreign-situs trust under TRUST. 

offspring. Children; issue; progeny. 

off-the-board, adj. See OFF-BOARD. 

off the record. 1. (Of a statement, comment, or testi- 
mony) not recorded as official evidence of a pro- 
ceeding, such as a trial or deposition. 2. (Of a 
statement) not intended for quotation or attribution. 
@ In either sense, whenever the ae appears 


before the noun it modifies, it should be hyphenated 
<off-the-record comments>. Cf. ON THE RECORD. 


off-year election. See ELECTION (3). 


OFHEO. abbr. OFFICE OF FEDERAL HOUSING ENTERPRISE 
OVERSIGHT. 

OFR. abbr. Office of Federal Register. See FEDERAL REG- 
ISTER. 

of record. 1. Recorded in the appropriate records 
<counsel of record>. See attorney of record under at- 
Torney. 2. (Of a court) that has proceedings taken 
down stenographically or otherwise documented 
<court of record>. See court of record under court. 

of the essence. (Of a contractual requirement) so 
important that if the requirement is not met, the 
promisor will be held to have breached the contract 
and a rescission by the promisee will be justified 
<time is of the essence>. (Cases: Contracts @211; 
Vendor and Purchaser © 78. C.J.S. Contracts § 583; 
Vendor and Purchaser § 140.] 

OG. abbr. OFFICIAL GAZETTE. 

OGE, See OFFICE OF GOVERNMENT ETHICS. 


OHBLHC. abbr. orice of HEALTHY HOMES AND LEAD HAZ- 
ARD CONTROL. 


OID. abbr. or1GINAL-ISSUE DISCOUNT. 
oil-and-gas lease. See LEASE. 
OIPE. abbr. OFFICE OF INITIAL PATENT EXAMINATION. 
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Oireachtas (air-ok-thos or eer-ak-tos). The Parliament 
of the Republic of Ireland. 


Old-Age and Survivors’ Insurance. A system of insur- 
ance, subsidized by the federal government, that 
provides retirement benefits for persons who reach 
retirement age and payments to survivors upon the 
death of the Gaured, © This was the original name 
for the retirement and death benefits established by 
the Social Security Act of 1935. As the scope of these 
benefits expanded, the name changed to Old Age, 
Survivors, and Disability Insurance (OASDI), and: 
then to Old , Survivors, Disability, and Health 
Insurance (OASDHI). Today, the system is most 
often referred to as social ity. —- Abbr. OASI. See 
SOCIAL secuRITY Acr. [Cases: Social Security and Pub- 
lic Welfare @121-140.3. C.J.S. Sécial ity and 
Public Welfare §§ 4-5, 18-32, 9, 58, 60.] 


old business. See unfinished business under BUSINESS. 
old combination. See COMBINATION. 
old-combination rejection. See REJECTION. 


Old Natura Brevium (no-t{yJoor-o bree-vee-sm). Hist. 
A treatise on the writs in use during the reign of 
Edward III. — Abbr. O.N.B. See BREVE. 


old-soldier’s rule. See EGGSHELL-SKULL RULE. 


old style. The system of ordering time according to 
the Julian method, introduced by Julius Caesar in 46 
B.c., by which all years have 365 days except the 
years divisible by 4, which have 366 days. © This 
differs from the modern calendar in that it assumes 
that there are Mapa 865.25 days in a year. But 
there are actually slightly less than 365.25 days in a 
year, so the old-style calendar adds too many days 
over time. The Julian calendar was reformed by 
Pope Gregory XIJI in 1582. — Abbr. o.s. — Also 
termed Judian calendar. Cf. NEW STYLE. 


Oléron, Jaws of (oh-la-ron or aw-lay-ron). See Laws oF 
OLERON. 

oligarchy eek cesliaey n. A government in which a 
small group of persons exercises control; the persons 
who constitute such a government. — oligarchic, 
oligarchical, adj. 


oligopolistic price coordination. See CONSCIOUS PARAL- 
LELISM. 


oligopoly (ol-e-gop-e-lee), n. Control or ddmination of 
a market by a few large sellers, creating high prices 
and low output similar to those found in.a mono; 
ly. Cf. Monopo.y. — oligopolistic, adj. — oligopolist, 
n. 


“One reason for the difficulty in d and delimiting 
oti is the large that con- 
plied theorist ie an afigopoly model. Pure lar 
ts) ntoa player , SUCH &8 Soi 5 
ol model m big fke a mutthand 


Unik poke pve d hand er 
@.... Unilke poker, re for one r 
fin ail of the mney bet, the players in an otfgubolist 
market can actually Increase the retums that all of them 


receive tar disciplined pricing.” Lawrence A. Sullivan & 
Warren S. Grimes, The Law of Antitrust: An Integrated 
Handbook 38-39 (2000) 


oligopsony oe etp ene) n. Control or domina- 
tion of a market by a few large buyers or custom- 
ers. — oligopsonistic, adj. — oligopsonist, n. 


OLMS. abbr. OFFICE OF LABOR-MANAGEMENT STANDARDS, 


| 


ores seem eo erm ne oe an eens eee aww eva 


i 
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olograph, n. See HOLOGRAPH. — olographic, adj. 
olographic will. See holographic will under wii. 
OMB. abbr. OFFICE OF MANAGEMENT AND BUDGET. 


ombudsman (om-bedz-moen). I. An official appointed 
to receive, investigate, and report on private citizens’ 
complaints about the government. 2. A similar ap- 
pointee in a nongovernmental organization (such as 
a company or university). — Often shortened to 
ombuds. 


“An oe Labi as an special, to the pgitrrhotd 
system for resolving disputes, especially between citizens 
and government agencies .... udsman is ... (1 
an Independent and nonpartisan officer of the legislature 
who supervises the administration, (2) one who deals with 
specific complaints from the public administrative 
Injustice and. maladministration; and ( Nie who has the 
power to investigate, criticize and publicize, but not to 
reverse administration action.” 4 Am. Jur. 2d Attemative 
Dispute Resolution § 23 (1995). 
omissa et male a iata (o-mis-o et mal-ee a-prec- 
shee-ay-te). [Law Latin] Hist. Things omitted and 
erroneously valued. 
“When an executor confirms and omits In the Inventory part 
of the defunct’s effects, he may have the mistake corrected. 
But If he do not take steps for this purpose, an, one 
interested fn the 


succession rey apply, to have the 
executor gate Sadi confirm the omission, or himself to 
confirm ft. Inary executors ad omissa et male ap 
ought to call the principal exacutor to thelr confirmation, or 
tt will be null; but this rule does not hold In the case of 
editors.” William Bell, Bell's Dictionary and Di- 
gest of the Law of Scotland 753 (George Watson ed., 7th 
ed. 1890). 
omission, n. 1. A failure to do something; esp., a 
neglect of duty <the complaint alleged that the 
driver had committed various negligent acts and 
omissions>. 2. The act of leaving something out 
<the contractor's omission of the sales price ren- 
dered the contract void>. 3. The state of having 
been left out or of not having been done <his 
omission from the roster caused no harm>. 4. 
Something that is left out, left undone, or otherwise 
neglected <the many omissions from the list were 
unintentional>. — Formerly also termed omit- 
tance. — omit, vb. — omissive, omissible, adj. 
omittance. Archaic. OMISSION. 
omne jus reale (om-nee jas ree-ay-lee), [Law Latin] 
Hist. Every real right. 
omne quod in se erat (om-nee kwod in see er-at). 
{Latin} Hist. All that one had in his power. 
omnibus (om-ni-bes), adj. Relating to or dealing with 
numerous objects or items at once; including many 
things or having various purposes. 
omnibus bill. See Bite (3). 
omnibus claim. See PATENT CLAIM. 
omnibus clause. 1. A provision in an automobile- 
insurance policy that extends coverage to all drivers 
operating the insured vehicle with the owner's per- 


mission. [Cases: Insurance €°2663. C.J.S. Insurance 
§§ 1054-1055.) 


statutory omnibus clause. Insurance. An omnibus 
clause provided by statute. 


2. RESIDUARY CLAUSE. 
omnibus count. See CouNT. 


one-day, one-trial method 


omnibus hearing. See HEARING. 
omnibus motion. See MOTION (1). 


omni exceptione major (om-nee ek-sep-shee-oh-nee 
may-jor). [Law Latin] Scots law. Beyond all excep- 
tion. ® The phrase often referred to witnesses of 
such exceptional character that their testimony was 
above suspicion. 


omnium (om-nee-om), 7. The total amount or value of 
the items in a combined fund or stock. @ The term is 
used primarily in mercantile law and in Great Brit- . 
ain. 


omnium bonorum (om-nee-am -benor-em). [Latin] Ro- 
man & Scots law. Of all goods:;@ The phrase ap- 
peared in reference to a conveyance of or partner- 
ship in one's entire estate. : , 


OMVI. abbr. Operating a motor vehicle while intoxi- 
cated. See DRIVING UNDER THE INFLUENCE. 


OMVUL. abbr. Operating a motor vehicle while under 
the influence. See DRIVING UNDER THE INFLUENCE. 


on all fours. (Of a law case) squarely on point (with a 
precedent) on both facts and law; nearly identical in 
all material ways <our client’s case is on all fours 
with the Supreme Court’s most recent opinion>. Cf. 
WHITEHORSE CASE. 

“The courts, nowadays, are governed largely by precedent, 
and this Imposes on the advocate the necessity of support- 
ing his client's cause by concrete authorities — cases ‘on 
all fours’ with, or at least us to, the case at bar.” 
William M. Lile et al., Brief Making and the Use of Law 
Books 88 (3d ed. 1914). 


O.N.B. abbr. OLD NATURA BREVIUM. 
onboard bill of lading. See pitt oF LADING. 
ONDCP. abbr. oFFICE OF NATIONAL DRUG CONTROL POLICY. 


on demand. When presented or upon request for 
payment <this note is payable on demand>. — Also 
termed on call. See payaBe. [Cases: Bills and Notes: 
ej 29(3). C.J.S. Bills and Notes; Letters of Credit § 90.] 


one-action rule, In debtor-creditor law, the principle _ 
that when a debt is secured by real property, the®* 
creditor must foreclose on the collateral before pro- 
ceeding against the debtor's unsecured assets. — _ 
Also termed one-form-of-action rulé: (Cases: Mongages 
@218.4, 337, 411. C.J.S. Mortgages §§ 325-326, 335, 
456, 473, 494, 581.] nae 


one-book rule. The requirement or practice that only 
one version of the Sentencing Guidelines be used to 
calculate all aspects of a defendant's sentence. 


one-court-of-justice doctrine. A principle in some 
states holding that there is but a single court in the 
state and that this court is composed of several 
divisions, such as the supreme court, the courts of 
appeals, and district courts, probate courts, and any 
other peettauvely created courts. @ Michigan, for 
example, has embodied this doctrine in its constitu- 
tion (art. VI, § 1). — Also termed one court of justice. 
(Cases: Courts 1. C.J.S. Courts §§ 2, 6, 9, 12-15.] 


one-day, one-trial method. A system of summoning 
and using jurors whereby a person answers a jury 
summons and participates in the venire for one day 
only, unless the person is actually empaneled for a 
trial, in which event the juror's service lasts for the 


2 


one-form-of-action rule 


entire length of the trial. © This system, which is 
used in several states, reduces the average term of 
service and expands the number of individual jurors 
called. (Cases: Jury 976. CJ.S. Juries §§ 352, 
511-512.) 


one-form-of-action rule. See ONE-ACTION RULE. 
one-half plus one. See HALF PLUS ONE. 


180-day rule. Criminal procedure. 1. A rule that, in 
some jurisdictions, allows a person charged with a 
felony to be released on personal recognizance if the 

rson has been in jail for 180 days without bein 
rought to trial, and if the delay not resul 

from the defendant's own actions. [Cases: Bail 40. 
CJ.S. Bail! Release and Detention Pending Proceedings 
§ 8.] 2. A rule requiring all pending charges against 
a prison inmate to be brought to trial in 180 days or 
to be dismissed with prejudice. [Cases: Criminal Law 
577.5. C.J.S.- Criminal Law §§ 591-"92, 599, 
602-603.) 


one-month liquidation. See LIQUIDATION. 


one-party consent rule. The principle that one party 
to a telephone or other conversation may secretly 
record the conversation. @ This principle applies in 
most but not all states. ‘ 


one-person, one-vote rule. Constitutional law. The 
rinciple that the Equal Protection Clause requires 
fegislative voting districts to have about the same 
population. Reynolds v. Sims, 377 U.S. 533, 84 S.Ct. 
1362 (1964). — Also termed one-man, one-vote rule. 
See APPORTIONMENT. [Cases: Constitutional Law 
€225.3(2). C.].S. Constitutional Law § 818.] 


onerando pro rata portione. See DE ONERANDO PRO RATA 
PORTIONE. 


onerare (on-o-rair-ee), vb. [Latin] Hist. To burden or 
luad. 


onera realia (on-or-a ree-ay-lee-a). [Law Latin] Scots 
law. Real burdens. 

“Onera realia ... are burdens or encumbrances affecting 

land, and exigible from ft. ney are distinguished from 

personal burdens, which only and are exigible from 

the lle. A single example may 


EB oeonel and a 
no [lability therefor, the lands not affected. n 
Trayner, Trayner's Latin Maxims 423 (4th ed. 1894). 
onerari non (on-o-rair-1 non). [Law Latin] Hist. Ought 
not to be charged. @ In pleading, these words were 
used by a defendant to begin a plea in a debt action. 
Cf. acT1o NON. 
oneratio (on-a-ray-shee-oh). [Law Latin] Hist. A cargo 
or lading. 
oneris ferendi (on-o-ris fa-ren-di). [Latin] Roman law. 
Of bearing a weight or burden. See servilus oneris 
ferendi under SERVITUS; JUS ONERIS FERENDI; PARIES ON- 
ERI FERENDO, UTI NUNC EST, ITA SIT. 
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onerous (oh-ner-as or on-sr-2s), adj. 1. Excessively 
burdensome or troublesome; causing hardship <on- 
erous discovery requests>. 2. Having or involving 
obligations that outweigh the advantages <onerous 
property>. 3. Civil law. Done or given in return for 
something of equivalent value; supported by consid- 
eration <an onerous contract>. Cf. GRaTurrous 
(1), — onerousness, 7. 


onerous cause. Civil law. An advantage obtained in 
exchange for a contractual obligation. See La. Civ. 
Code arts. 1909, 1967. 

onerous contract. See CONTRACT. 

onerous deed. See DEED. 

onerous donation. See DONATION. 

onerous gift. See GFT. 

onerous title. See TITLE (2). 

onerous trust. See TRUST. 

one-satisfaction rule. The principle that a plaintiff is 
entitled to only one recovery for a particular harm, 
and that the plaintiff must elect a single remedy if 
the jury has awarded more than one. @ This rule is, 
for example, one of the foundations of a defendant's 
right to have a jury verdict reduced by the amount 
of any settlements the plaintiff has received from 
other entities a the same injury. — Also termed 
single-recavery . (Cases: Damages 15. C_].S. 
Damages §§ 21-22.) 

one-subject rule. The principle that a statute should 
embrace only one topic, which should he stated in its 
title. — Also termed single-subject rule. (Cases: Stat- 
utes 107. C.].S. Statutes § 208.) 


one-time charge. See special charge under CHARGE. 
one-way ratchet theory. See RATCHET THEORY. 


one-year rule. Patents. The statutory requirement that 
a patent application must be filed within one year 
after any publication, public use, sale, or offer for 
sale of the invention. @ If an inventor waits longer 
than a year, the patent is blocked by. this statutory 
bar. 35 USCA § 1526) 


ongoing earnings. See operating earnings under EARN- 
INGS. 


online scrip. See Internet scrip under scrip. 


onomastic (on-d-mas-tik), adj. 1. Of or relating to 
names or nomenclature. 2. (Of a signature on an 
instrument) in a handwriting different from that of 
the body of the document; esp., designating an 
autograph signature alone, as distinguished from the 
main text in a different hand or in typewriting. Cf. 
HOLOGRAPH; SYMBOLIC. — onomastics (for sense 1), n. 


on or about. AE prone; at or around the time 
specified. @ This language is used in pleading to 
prevent a variance between the pleading and the 
proof, usu. when there is any uncertainty about the 
exact date of a pivotal event. When used in non- 
pleading contexts, the phrase is mere jargon. 


on pain of, Or else suffer punishment for noncompli- 
ance. @ This pao usu. follows a command or 
condition <ordered to cease operations on pain of a 
$2,000 fine>. 


| 


‘ 
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on point. Discussing the precise issue now at hand; 
apposite <this opinion is not on point as authority 
in our case>. — Also termed in point. Cf. OFF POINT. 


on-sale bar. Patents. A statutory bar prohibiting patent 
eligibility if an invention was sold or offered for sale 
more than one year before the patent application is 
filed. 35 USCA § 102(b). [Cases: Patents @76. C.J.S. 
Patents §§ 107, 110-111.) 


onset date. The beginning of a period of disability for 
purposes of disability payments by the Social Securi- 
ty Administration. 
on the brief: {Of a lawyer) having participated in 
preparing a given brief. @ The names of all the 
wyers on the brief are typically listed on the front 
cover. 


on the floor. Parliamentary law. 1. (Of a motion) under 
consideration; PENDING (2) <the motion is on the 
floor>. 2. (Of a member) physically present at a 
meeting and attending to its deliberations <the sen- 
ator is on the floor>. 


on the merits. (Of a judgment) delivered after the 
court has heard and evaluated the evidence and the 
arties’ substantive arguments. (Cases: Judgment 
217, 563(2), 649. C.J.S. Judgments §§ 11, 272-273, 
727-728, 733-734, 745-746, 787-788, 801-802.) 


on the preodines (Of a judgment) rendered for rea- 
sons that are apparent from the faces of the com- 
plaint and answer, without hearing or evaluating the 
evidence or the substantive arguments. See SUMMARY 
JUDGMENT. 


on the record. 1. (Of a statement, comment, or testi- 
mony) recorded as official evidence of a pro¢-ceding, 
such as a trial or deposition. 2. (Of a statement) 


intended for quotation or attribution. @ In either . 


sense, whenever the phrase appears before the noun 
it modifies, it should be hyphenated <an_ on-the- 
record statement>. Cf. OFF THE RECORD. 


onus (oh-nas). 1. A burden; a load. 2. A disagreeable 
responsibility; an obligation. 3. ONUS PROBANDI. 


onus probandi (ch-nes pra-ban-di). [Latin] BURDEN OF 
‘BROOF. — Often shortened to onus. 


OOH-DNR. abir. See out-of-hosp.cul do-not-resuscitate or- 
der under DO-NOT-RESUSCITATE ORDER. 


op. abbr. (often cap.) 1. OPINION (1). 2. Opinions. 
OPD. abbr. oF FICE OF POLICY DEVELOPMENT. 


OPEC (oh-pek). abbr. Organization of Petroleum Ex- 
porting Countries. 

ope et consilio (oh-pee et kan-sil-ee-oh). [Latin] Civil 
law. By aid and counsel. @ The term is usu. applied 
to accessories to crimes. It is analogous to the com- 
mon-law concept of aiding and abetting. — Abbr. 
o.c. — Sometimes shortened to ope constlio. Cf. art 
AND PART. 

ope exceptionis (oh-pee ek-sep-shee-oh-nis). [Latin “by 
force of exception") Hist. In a civil case, a plea 
asserting a peremptory exception that a document 
on which the action is based is void. 


open, adj... 1, Manifest; apparent; notorious. 2. Visible; 
exposed to hese view; not clandestine. 3. Not 
closed, settled, fixed, or terminated. 


opening a judgment 


open account. See ACCOUNT. 
open adoption. See aporrTion. 


open and notorious. 1. notorious (2). 2. (Of adultery) 
nown and recognized by the public and flouting 
the accepted standards of morality in the communi- 
ty. (Cases: Adultery 21; Divorce @°26. C.J.S. Adul- 
tery §§ 2-8; Divorce §§ 60, 70.] 


open and notorious adultery. See ADULTERY. 


open and notorious cohabitation. See notorious cohabi- 
tation under COHABITATION. 


open and notorious possession. See notorious possession 
under POSSESSION. as 


open bid. See sip (2). 
open check. See CHECK. 
open closed shop. See sHop. 


open court. 1. A court that is in session, presided over 
y a judge, attended by the parties and their attor- 
neys, and engaged in judicial business. © Open court 
usu. refers to a proceeding in which formal entries 
are made on the record. The term is distinguished 
from a court that is hearing evidence in camera or 
from a judge that is exercising merely magisterial 
powers. 2. A court session that the public is free to 
attend. @ Most state constitutions have open-court 
provisions guaranteeing the public's right to attend 
trials. (Cases: Constitutional Law @°$28; Federal 
Civil Procedure €°1951; Trial €20. C.].S. Constitu- 
tional Law §§ 1428-1432, Trial § 97.) 


open credit. See revolving credit under CREDIT (4). 

open diplomacy. See DIPLOMACY. 

open-door law. See SUNSHINE LAW. 

open-end, adj. 1. Allowing for future changes or addi- 
tions <open-end credit plan>. 2.. Continually issu- 
ing or redeeming shares on demand at the current: 


net asset value <open-end investment compa- 
ny>. — Also termed. open-ended. 
open-ended claim. See PATENT CLAIM. 
open-end fund. See MUTUAL FUND..:.... 
open-end mortgage. See MORTGAGE: : 
open-end mortgage bond. See BOND (9). 
open entry. See enTRY (1). a 
open-fields doctrine. Criminal procedure. The rule per- 
mitting a warrantless search of the area outside a 
property owner's curtilage. @ Unless there is some 
other legal basis for the search, it must exclude the 
home and any adjoining land (such as a yard) that is 
within an enclosure or otherwise protected from 
public scrutiny. — Also termed open-field doctrine; 
open-fields rule. Cf. PLAIN-VIEW DOCTRINE. [Cases: Con- 
trolled Substances 134; Searches and Seizures 
€=27. C.J.S. Searches and Seizures §§ 36,71.) 


open forum. 1. GOOD OF THE ORDER. 2. PUBLIC FORUM. 
open guaranty. See continuing guaranty under GUARAN- 
TY. 


die 


opening a judgment. A court's grant of a motion for a 
rehearing on the merits but keeping the court's 
decision in effect. 


opening bidding 


opening bidding. See OPENING THE BIDDING. 


opening statement. At the outset of a trial, an advo- 
cate’s statement giving the fact-finder a preview of 
the case and of the evidence to be presented. @ 
Although the opening statement is not supposed to 
be argumentative, lawyers — purposefully or not — 
often include some form of argument. The term is 
thus sometimes referred to as ing argument. 
(Cases: Criminal Law @°702.1; Federal Civil Proce- 
dure € 1971; Trial 7109. C.J.S. Trial §§ 263-275, 
316.] 


opening the bidding. In a sheriff's sale of real proper- 
Bg the unethical practice of setting aside the con- 
uded sale to wei a better post-sale offer. — Also 


. 


termed 

open letter of credit. See LETTER OF CREDIT. 

open lewdness. See LEWDNESS. 

open listing. See LisTING (1). 

open market. See MARKET. 

open-meeting law. See SUNSHINE LAW. 

open microphone. See GOOD OF THE ORDER. 

. Open mortgage clause, See MORTGAGE CLAUSE. 

open ‘nominations. Parliamentary law. To begin taking 
nominations from the floor upon passage of a mo- 
tion. 

open order. See ORDER (8). 

open-perils policy. See INSURANCE POLICY. 


ope policy. See unvalued policy under INSURANCE POLI- 


open possession. See notorious possession under POSSES- 
SION. 


open price. See PRICE. 
open seas. See high seas under sEA. 


open season. A specific time of year when it is legal to 
unt or catch game or fish. [Cases: Fish 912; Game 
3.5.) 


open session. See SESSION (1). 
open shop. See sHop. 


open-shop-closed-shop operation. See DOUBLE-BREAST- 
EDOPERATION. 


open source, adj. Of or related to software that in- 
cludes human-readable source code and can be free- 
ly revised. 

open-source license. See LICENSE. 


open-source software. Software that is usu. not sold 
for profit, includes both human-readable source 
code and machine-readable object code, and allows 
users to freely copy, modify, or distribute the soft- 
ware. @ Even though open-source software is made 
widely available for free, it may be protected by 
federal trademark law. See Planetary Motion, Inc. v. 
Techsplosion, Inc., 261 F.3d 1188 (Ith Cir. 2001). 


open space. Undeveloped (or mostly undeveloped) 
urban or suburban land that is set aside and ae 
nently restricted to agricultural, recreational, or con- 
servational uses. @ The land may be publicly or 
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privately owned. Access imay be restricted or unre- 
stricted. Open spaces are not n y in a natural 
state: the term includes land used for public parks, 
gardens, farms, and pastures. But it does not include 
structures such as parking lots, swimming pools, or 
tennis courts. 


open town. Int'l law. An undefended ee in a combat 
zone that is laid open to the grasp o 
forces. 


open union. See UNION. 

open verdict. See veRDICT. 

operability. Patents. The ability of an invention to 
work as described. @ A hacen examiner may chal- 
lenge the operability of an invention and require 
some proof, such as a demonstration of a working 


model. [Cases: Patents @47. C.J.S. Patents 
§§ 60-62.) 


operating agreement. Oil & gas. A contract among 
owners of the working interest in a producing oil or 
well setting forth the parties’ agreements about 
rilling, development, operations, and accounting. 


operating a motor vehicle under the influence. See 
DRIVING UNDER THE INFLUENCE. 


operating a motor vehicle while intoxicated. See priv- 
ING UNDER THE INFLUENCE. 


operating-cost ratio. The ratio between the net sales 
of a business and its operating costs. 


operating earnings. See EARNINGS. 
operating expense. See EXPENSE. 


operating income. See ordinary income (1) under 1n- 
COME. 


operating interest. See WORKING INTEREST. 
operating lease. See LEASE. 
operating profit. See PROFIT (1). 


operating under the influence. See DRIVING UNDER THE 
INFLUENCE. 


operating while intoxicated. See DRIVING UNDER THE IN- 
FLUENCE. a 


operational, adj. 1. Engaged in operation; able to 
function. 2. Ministerial” e 
operation of law. The means by which a right or a 
iability is created for a party regardless of the par- 
"s actual intent <because the court didn’t rule on 
the motion for rehearing within 30 days, it was 
overruled by operation of law>. 


operations clause. Oil & gas. A provision in an oil- 
and-gas lease specifying that the lease will not expire 
as long as oil-and-gas development continues on the 
leased property. See CONTINUOUS-OPERATIONS CLAUSE; 
WELL-COMPLETION CLAUSE. 


operative, adj. 1. Being in or having force or effect; 
esp., designating the part of a legal instrument that 
ives effect to the transaction involved <the opera- 
tive provision of the contract>. 2. Having principal 
relevance; essential to the meaning of the whole 
<may is the operative word of the statute>. 


operative clause. See CLAUSE. 
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operative construction. 1. The interpretation of a 
writing or agreement, esp. a contract, statute, or 
regulation, that is being relied on by the parties, a 
court, or an administrative agency. 2. Patents. A 

- working embodiment of an invention, usu. used to 
conceptualize the invention and how it will work 
rather than to create a working model. 3. The 
doctrine that the interpretation of a statute or regu- 
lation made by an administrative agency charged 
with enforcing it is entitled to judicial deference 
unless it is arbitrary and capricious. 


operative fact. See FACT. 
operative performance bond. See perFORMANCE BOND. 
operative trust. See active trust under TRUsT. 


operative words. In a transactional document, the 
words that actually effect the transaction. 


operis novi nuntiatio. See NOVI OPERIS NUNTIATIO. 
OPIC. abbr. OVERSEAS PRIVATE INVESTMENT CORPORATION. 


opinio juris sive necessitatis (2-pin-ee-oh joor-is si-vee 
ne-ses-i-tay-tis). [Latin “opinion that an act is neces- 
sary by rule of law] Int'l law, The principle that for 
conduct or a practice to become a rule of customary 
international law, it must be shown that nations 
believe that international law (rather than moral 
ubligation) mandates the conduct or practice. — Also 
termed opinio juris. 

opinion. 1. A court’s written statement explaining its 
decision in a given case, usu. including the statement 
of facts, points of law, rationale, and dicta. — Abbr. 
op. — Also termed judicial opinion. See pecision. CF. 
JUDGMENT (1); RULING 1). (Cases: Courts 7103. C.J.S. 
Courts §§ 170, 173-174, 176.] 


advisory opinion. 1. A nonbinding statement by a 
court of its interpretation of the law on a matter 
submitted for that purpose. @ Federal courts are 
constitutionally prohibited from issuing advisory 
opinions by the case-or-controversy requirement, 
but other courts, such as the International Court 
of Justice, render them routinely. See CASE-OR-CON- 

{s TROVERSY REQUIREMENT. (Cases: Constitutional Law 
69. C.J.S. Constitutional Law § 174.] 2. A written 
statement, issued only by. an administrator of an 
employee beriefit plan, that interprets ERISA and 
applies it to a specific factual situation. @ Only the 
parties named in the request for the opinion can 
rely on it, and its reliability depends on the accura- 
cy and completeness of all material facts. 


concurring opinion. See CONCURRENCE (8). 


depublished opinion. An intermediate appellate 
court's opinion that has been struck from the 
official reports, esp. by the highest court. 


dissenting opinion. An opinion by one or more 
judges who disagree with the decision reached by 
the majority. — Often shortened to dissent. — Also 
termed minority opinion. 


extrajudicial opinion. 1. An opinion that is beyond 
the court's authority to render. @ Such opinions 
are void. 2. A judge’s personal or scholarly opinion 
expressed in a medium other than a judicial opin- 
ion. 


opinion 


majority opinion. An opinion joined in by more 
than half the judges considering a given case. — 
Also termed main opinion. 


memorandum opinion. A unanimous appellate 
opinion that succinctly states the decision of the 
court; an opinion that briefly reports the court's 
conclusion, usu. without elaboration because the 
decision follows a well-established rh principle 
or does not relate to any point of law. — Also 
termed memorandum deciston, memorandum disposi- 
tion; (slang) ispo. [Cases: Courts 103, 107. 
CJS. Courts §§ 165, 170, 173-176; Criminal Law 
§ 1665.) 
minority opinion. See dissenting opinion. — 
f curiam opinion (per kyoor-ee-em). An opinion 
anded down by an appellate court without identi- 
fying the individual judge who wrote the opin- 
ion. — Sometimes shortened to per curiam. (Cases: 
Courts 107. C.].S. Courts §§ 165, 175; Criminal 
Law § 1665.) 
“The most controversial f f sum disposition Is 
per curiam opinion that simultaneously grants cortiorart and 
of the merits at some length, discussing both the 
facts and the issues Involved. The resuft is usually a rever- 
sal of the judgment below .... The parties are given no 
rac are to file briefs on the merits or to argue orally 
be the Court. Indeed, they are given no formal notice 
whatever of the Court's intention to dispose of the certiorari 
papers in this manner ...."' Robert L. Stern et al., Supreme 
Court Practice 320 (8th ed. 2002). 
plurality opinion. An opinion lacking enough 
judges’ votes to constitute a majority, but receiving 
more votes than any other opinion. (Cases: Courts 
@90(2), 102. C.J.S. Courts §§ 138, 141.] 


qualified opinion. See QUALIFIED OPINION. 


seriatim opinions rap Sagal A series of opin- 
ions written individually by each judge on the 
bench, as opposed to a single opinion speaking for 
the court as a whole. . 


slip opinion. 1. A court opinion that is published 
individually after being rendered and then collec- 
tively in advance sheets before being pr A a 
publication in a reporter. @ Unlike an unpublished 
opinion, a slip opinion can usu. be cited as author- 
ity. Cf. aDvANCE sHEETS. [Cases: Courts ¢107. 
CJ.S. Courts §§ 165, 175; Criminal Law § 1665.] 2. 
Archaic. A preliminary draft of a.court opinion not 
yet ready for publication. — Also termed slip deci- 
sion. Cf. Lnpublished opinion. : 
unpublished opinion. An opinion that the court has 
Ae designated as not for publication. @ 

ourt rules usu. prohibit citing an unpublished 
opinion as authority. Such an opinion is consid- 
ered binding only on the parties to the particular 
case in which it ts issued. Cf. slip opinion. [Cases: 
Courts 107. C.J.S. Courts §§ 165, 175; Criminal 
Law § 1665:] 


2. A formal expression of judgment or advice based 
on an expert's special knowledge; esp., a document, 
usu. prepared at a client’s request, containing a 
lawyer's understanding of the law that applies to a 
particular case. — Also termed opinion letter. 

“The essence of a lawyer's job [s to obtain the facts and the 


law with due diligence and then to give advice. But, 
strangely, no controlling definition has evolved for what is 


opinion evidence 


an ‘opinion.’ The lack of a definition Is not crucial for some 
purposes. On the other hand, a definition Is vital in other 
aeas; for example, to determine within a faw firm when 
review ts necessary ...." 8 Amold 8. Jacobs, Opinion 
Petters in Securities Malters § 9, at Intro-12 (1888). 
adverse opinion. An outside auditor's opinion that 
a company’s financial statements do not conform 
with generally accepted accounting principles or 
do not accurately reflect the company's financial 
position. 
audit opinion. A certified pute accountant's opin- 
ion regarding the audited financial statements of 
an entity. 


comfort rage Securities. An attorney's written 
opiniorf that there is no reason to believe that the 


registration statement contains any material mis- 
representations or omissions that would violate 
§ 11 of the Securities Act of 1933. @ The attorney 
usu. participates in the registration statement's 
preparation ‘and confers with the securities issuer's 
representatives, underwriters, and public account- 
ants before writing the opinion. The comfort opin- 
ion's purpose is to reassure the parties that the 
registration statement complies with securities 
laws; it is not part of the statement and is usu. not 
included. 


opinion. A lawyer's opinion on whether a 
particular event is covered by a given insurance 
policy. \ 
infringement opinion. Patents. A patent attorney's 
opinion about the probable outcome of an in- 
fringement hearing or trial on whether a particu- 
lar product or process infringes one or more 
claims of another's patent. 


legal opinion. A written document in which an 
attorney provides his or her understanding of the 
law as applied to assumed facts. @ The attorney 
may be a private attorney or attorney representing 
the state or other governmental entity. Private 
persed mequen’y render legal opinions on the 
ownership of real estate or minerals, insurance 
coverage, and corporate transactions. A party may 
be entitled to rely on a legal opinion, depending 
on factors such as the identity of the parties to 
whom the opinion was addressed, the nature of 
the opinion, and the law governing these opinions. 
See coverage opinion. 

patentability opinion. Patents. A patent attorney's 
or oe agent's opinion on the patent office's 
probable holding about the allowability of a patent 
application's claims. @ The opinion is almost a 
mini-examination report because it is based on 
consideration of the invention’s subject matter, 
prior art, etc. 

title opinion. A lawyer's or title company's opinion 
on the. state of title for a given piece of real 
property, usu. describing whether the title is clear 
and marketable or whether it is encumbered. See 
TITLE SEARCH. 


unqualified opinion. An audit opinion given by an 
accountant who is satisfied that the financial state- 
ments reviewed were fairly presented and consis- 
tent with the previous year, and that the audit was 
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performed in accordance with generally accepted 
auditing standards. 


validity opinion. Patents. A patent attorney’s opin- 


i 


ion about the likelihood that a patent or patent : 
claim will be invalidated in light of evidence sug- ' 
gesting obviousness, lack of invention, unenforce- . 


ability, etc. 

3. A person’s thought, belief, or inference, esp. a 
witness's view about facts in dispute, as opposed to 
personal knowledge of the facts themselves. — Also 
termed (in sense 3) conclusion. See opinion evidence 
under EVIDENCE. 

ion. A bias or prejudice that disqualifies a 
potential juror [Cases: Jury @-99.4. C.J.S. Juries 
.J 


opinion evidence. See EVIDENCE. 
opinion letter. See orinion @). 


opinion rule. Evidence. The principle that a witness 
should testify to facts, not opinions, and that a 
nonexpert witness's opinions are often excludable 


' 
? 


! 
i 
H 
i 


from evidence. @ Traditionally, this principle is re- _ 


garded as one of the important exclusionary rules in 
evidence law. It is feel 


on tke idea that a witness — 


who has observed data should provide the most : 


factual evidence possible, leaving the jury to draw 
inferences and conclusions from the evidence. Un- 


der this system, the witness’s opinion is unnecessary. | 
Sy: P ry: 


Today, opinions are admissible if rationally based on 
a witness's perceptions and helpful to the fact-finder. 
(Cases: Criminal Law @448; Evidence 471, 505. 
C.J.S. Criminal Law § 1050; Evidence §§ 509-512, 
518-519, 528-529, 533, 535-537, 542, 556, 558-562, 
oN 588-590, 592-593, 596-597, 609; Executions 
§ 435.] 


cases uding ‘opinion’ meant a beflef by a person 
who seen and known and was 
therefore not qualified to speak; whereas the modem rule 


and fully reproduced 
no harm could be done til Mek witness offer his 
inference, except. perhaps of a moment's time, 


7 


“The [opinion] rule in Its stark simplicity might be interpret- 
ed ea oud al wa judgments, the to ow Ae 
statements not factual propositions susceptible of 
rari cre cease dhe dpa Ada 


rawn 
perceived data. Even if value judgments are saved by 
construing the rule as having application only to factual 
pro ions, the rule would seem to purport to exclude all 
such propositions In the formulation of which inference by 
the witness has Pi soma ” Zelman Cowen, Essays 
on the Law of Evidence 162 (1 5 


opinion testimony. See TESTIMONY. 
opinion work product. See woRK PRODUCT. 
OPM. abbr. OFFICE OF PERSONNEL MANAGEMENT. 


oppignorate (9-pig-no-rayt), vb. Archaic. To pawn or 
pledge. — Also spelled oppignerate. Cf. PIGNORATE. 


ne emummmmmmmnsass oY acnsaan tna hes neat acadiaeeane tameteniaammmamemanemnenteammel 
ete 2eneeRaNNNEEEEE See etu once cena tir aon aon <eamioinnie or 
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opponent. 1. An adverse party in a contested matter. 
2. A party that is challenging the admissibility of 
evidence. ® In this sense, the word is an antonym of 
proponent. 3. Parliamentary law. A member who speaks 
against a pending motion. Cf. PROPONENT (3). 


opportunity. The fact that the alleged doer of an act 
was present at the time and place of the act. 


opportunity cost. See cosr (1). 


opportunity to be heard. The chance to appear in a 
court or othef tribunal and present evidence and 
argument before being deprived of a right by gov- 
ernmental authority. @ The opportunity to be heard 
is a fundamental requirement of procedural due 
pce It ordinarily includes the right to receive 

* fair notice of the hearing, to secure the assistance of 
counsel, and to cross-examine adverse witnesses. See 
procedural due process under pug process. [Cases: Con- 
stitutional Law €=251.6. CJ.S. Constitutional Law 
§§ 968, 1165-1166, 1168-1169.] 

opposer. 1. Intellectual oper. One who formally 
pee to prevent the cont of a patent or the rei: 

: tration of a trademark. [Cases: Patents €=104; Trade 
Regulation € 216. C.J.S. Patents §§ 145-147, 
149-151, 173-175; Trade-Marks, Trade-Names, and 
Unfair Competition §§ 181-182, 184-187.] 2. Hist. ar. 
POSER. 

% 
! 
| 
t 
i 


opposition. 1. Patents. An action or procedure by 
which a third party. can request a patent applica- 
tion's refusal or an issued patent's annulment. © 
Most countries allow opposition in some form. 2. 
Trademarks. A procedure by which a third party can 
contest an application to place a proposed trade- 
mark on the Priacipal Register before the placement 
cceurs. Cf. CANCELLATION. [Cases: Trade Re 
216. CJ.S. Trade-Marks, Trade-Names, 
Competition §§ 181-182, 184~187.] 


lation 
Unfair 


oppression, 1. The act or an instance of unjustly |; 


exercising authority or power. 2. An offense consist- 
ing in the abuse of discretionary authority by a 
public officer who has an improper motive, as a 
result of which a person is injured. © This offense 
does not include extortion, which is typically a more 
serious crime. (Cases: Officers and Public Employees 
121. CJS... Officers and Public Employees 
8§ 329-334.) 3. Contracts. Coercion to enter into an 
illegal contract. © Oppression is grounds for the 
recovery of money paid or property transferred 
under an illegal contract. See DURESS; UNCONSCIONA- 
BILITY. (Cases: Contracts €°138(3), 139. C.J.S. Con- 
tracts §§ 280-283, 286, 290, 299.] 4. Corporations. 
Unfair treatment of minority shareholders (esp. in a 
close corporation) by the directors or those in con- 
trol of the corporation. — Also termed (in sense 4) 
shareholder oppression. See FREEzE-ouT. [Cases: Corpo- 
rations 182.3, 597. C.].S. Corporations ' §§ 344, 
826.] — oppress, vb. — oppressive, adj. 


oppressive child labor. See cHiLp Lasor. 


ta A public official who unlawfully or wrong- 

ully exercises power under color of authority in a 
way that causes a person harm; one who commits 
oppression. (Cases: Officers and Public Employees 
121. CJS. Officers and Public Employees 
§§ 329-334.) 


option 


OPRA. abbr. OPTIONS PRICE REPORTING AUTHORITY. 
Kor fide (op-ti-ma fi-dee). [Latin] Hist. In the best 
aith. 


optimal-use value. See vALUE (2). 


opt in, vb. To choose to participate in (something) 
<when the choice of settling or not settling came, 
the Joneses opted in, hoping to avoid a lengthy 
trial>. 


option, n. 1. The right or power to choose; something 
that may be chosen <the lawyer was running out of 
options for settlement>. 2. An offer that is included 
in a formal or informal contract;.esp., a contractual 
obligation to keep an offer open for a specified 
period, so that the offeror cannot revoke the offer 
* during that period <the option‘is valid because it is 
supported by consideration>. — Also termed option 
contract; (redundantly) time option. See trrevocable offer 
under orrer. (Cases: Contracts €=16; Vendor and 
Purchaser € 18. C.J.S. Contracts §§ 37-41, 44, 46, 
55-56, 58; Vendor and Purchaser §§ 98, 115.] 3. The 
right conveyed by such a contract <Pitts declined tu 
exercise his option to buy the house>. 4. The right 
(but not the obligation) to buy or sell a given quanti- 
hee securities, commodities, or other assets at a 
ed price within a specified time <trading stock 
options is a speculative business>. Cf. rururzs con. 
Tracr. (Cases: Commodity Futures Trading Regula- 
tion €10; Corporations 116; Securities Regula- 
tion @5.25(3). C.J.S. Corporations §§ 233-240, 242; 
Securities Regulation §§ 28-29, 455, 470.] 


American option. An option that can be exercised 
on any day, including its expiration date. — Also 
termed American-stylé uption. Cf. European option. 
call option. An option to buy something (esp. secu- 
rities) at a fixed price even if the market rises; the 
right to require another to sell. — Often shortened 


to call. (Cases. Commodity Futures Trading Regu- - 


lation @ 10; Securities eetosa ot €5.25(3). 
C.J.S. Securities Regulation §§ 28-29, 455, 470.) 


cash-value option. The right of a life-insurance 
policyholder to surrender the policy for its cash 
value at a specified time or at‘any time. [Cases: 
Insurauce 1950, 2037. CJS. Insurance 
§§ 518-519, 742-745, 749-754.]... 


commodity option. An option to buy or sell a com- 
modity. (Cases: Commodity Futures Trading Reg- 
ulation 10. C.J.S. Securities Regulation §§ 455, 
470.) 


European option. An option that can be exercised 
only on its expiration date. — Also termed Europe- 
an-style option. Cf. American option. 

futures option. An option to buy or sell a futures 
contract. (Cases: Commodity Futures Trading 
Regulation 10. C.J.S. Securities Regulation 
§§ 455, 470.] 


naked option. A call option that grants another the 
right to buy stock even though the option-giver 
does not own the stock to back up that commit- 
"ment. — Also termed uncovered option. 
nonforfeiture. option. A policyholder's option, upon 
the lapse of premium payments, to continue an 
insurance policy for a shorter period than the 


option 


original term, to surrender the policy for its cash 
value, to continue the policy for a reduced 
amount, or to take some other action rather than 
forfeit the policy. [Cases: Insurance 2037. C.J.S. 
Insurance §§ 518-519, 742-745, 749-754.] 


option to purchase real . A contract b 
which an owner of realty enters an agreement wi 
another allowing the latter to buy the property at 
a specified price within a specified time, or within 
a reasonable time in the future, but without impos- 
ing an obligation to purchase upon the person to 
whom it is given. (Cases: Vendor and Purchaser 
@18. C.J.S. Vendor and Purchaser §§ 98, 115.] 


put option. An option to sell somethin, (esp. secu- 
rities) at a fixed price even if the market declines; 
the right to require another to buy. — Often 
shortened to put. (Cases: Commodity Futures 
Trading R tion €=10; Corporations 116; 


Securities Regulation $5.25(3). C.J.S. oa, 
$§ 233-240, (242; Securities Regulation §§ 28-29, . 


455, 470.] 


seller's option. A special stock-exchange transaction 
that gives the seller the right to deliver the security 
within a specified period, usu. 5 to 60 days. 


settlement option. Insurance. A life-insurance-policy 
clause providing choices in the method of paying 
benefits to a beneficiary, as by lump-sum payment 
or periodic installments. [Cases: Insurance 
2443, 3402. C.J.S. Insurance § 1194.] 


stock option. See STOCK OPTION. 
uncovered option. See naked option. 


5. Hist. Eccles. law. The requirement that a newly 
elected bishop convey to the archbishop the right to 
fill the next vacant ecclesiastical benefice in the new 
bishop's see. 


option, vb. To grant or take an option on (something) 
<Ward optioned his first screenplay to the studio 
for $50,000>. 

option agreement. ions. A share-transfer re- 
friction that commits the shareholder to sell, but 
not the corporation or other shareholders to buy, 
the shareholder's shares at a fixed price when a 
specified event occurs. Cf. BUY-SELL AGREEMENT (2); OP- 
TION (a). (Cases: Corporations €=82, 113. C.J.S. Cor- 
porations.§§ 180-181, 193-195, 220-225.] 

optional bond. See Bonp (3). 


optional completeness, rule of. See RULE OF OPTIONAI. 
COMPLETENESS. 


optional-completeness doctrine. See RULE OF OPTIONAL 
COMPLETENESS, 


optional writ. See writ. 
option contract. See OPTION (2). 


optionee (op-sha-nee). One who receives an option 
from another. — Also termed option-holder. 


optionor (op-she-ner or op-she-nor). One who grants 
an option to another. — Also spelled optioner. — Also 
termed option-giver. 


option premium. See PREMIUM (4). 
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option spread. Securities. The difference between thd 
option pus and the market price of the underlying 
stock when the option is exercised. See spreap. ; 
tions Price Reporting Authority. A national sii 
et-system plan approved by the SEC for collecting! 
and disseminating last-sale and quotation informa-: 


tion on options traded on a five-member exchange, 


consisting of the American Stock Exchange, the Chi-! 
cago Board of Options Exchange, the New York’ 
Stock Exchange, the: Pacific Stock Exchange, and the: 
Philadelphia Stock Exchange. — Abbr. OPRA. { 


option tender bond. See put bond under BonD (9). 


option to purchase real property. See orprion. { 
opt out, vb. To choose not to  ghaoe id in (some-| 
0 


1 


| 


| 


thing) <with so many plain ting out of the 
class, the defendant braced itself for multiplicitous 
lawsuits>. [Cases: Federal Civil Procedure ¢>180; 
Parties 735.51. C.J:S. Parties § 40.] 


opt-out class. See CLASs (4). 


opt-out statute. Bankrup 
exemptions that a debtor who has filed for bank- 


ruptcy can claim to those provided by state and local - 


bankruptcy laws, and nonbankruptcy federal law. @ 


icy. A state law that limits the ' 


The federal bankruptcy code includes an “opt-out” , 


provision that allows states to choose not to adopt 
the federal exemptions. 11 USCA § 522(b). — Also 
termed opt-out legislation. 


opus (oh-pes), x. [Latin “work”] A product of work or 

or; esp., an artistic, literary, or musical work or 

composition. Pl. opuses, opera (ah-pe-re or oh-pa- 
ra). 


opus manufactum (oh- man-yoe-fak-tam). [Latin] 
Civil law. An Seif an artifical work, as distin- 


guished from what is natural. Pl. opera manufacta. ; 
opus novum (oh-pos noh-vom). {Latin “new work"] — 


Civil law. A structure newly built on land. Pl. opera 
nova. See NOVI OPERIS NUNTIATIO. 


O.R. abbr. Own recognizance; on one’s own recogni- 
zance <the prosecutor agreed not to object to releas- 
ing the suspect O.R.>. See RECOGNIZANCE; RELEASE ON 
RECOGNIZANCE. [Cases: Bail €°40. C.J.S. Bail; Release 
and Detention Pending Proceedings § 8.] 


oraculum (9-rak-ya-lom), n. [Latin ‘a solemn declara- 
tion”) Roman law. In the-later empire, an order or 
decision by the emperor. - 

oral, adj. Spoken or uttered; not expressed in writing. 
Cf. PAROL. 


oral argument. An advocate’s spoken presentation be- 
fore a court (esp. an appellate court) supporting or 
opposing the legal relief at issue. — Also termed (in 
BrE) hearing. (Cases: Appeal and Error 824; Fed- 
eral Courts €°742.] 
“(T]he oral argument Is the one chance for you (not for 
some chance-assignéd mere judge) to answer any ques- 
core ot Sey ae ay mer r of the court Into bein 
bothered about and bothering with, and the one 
chance to sew up each such question Into a remembered 


int in favor.... In any but freak situations, oral argument 
a must.” Karl N. Llewellyn, The Common Law Tradition: 


Deciding Appeals 240 (1960). 
oral confession. See CONFESSION. 
oral contract. See parol contract (1) under CONTRACT. 
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oral deposition. See nepustrion. 

oral evidence. See testimonial evidence under EVIDENCE. 
oral trust. See TRusT. 

oral will. See witt.. 


Orange Book. Patents. A list of patents on drugs or 
drug products for which generic-drug applications 
may be submitted to the Food and Drug Administra- 
tion. @ The expiration dates of the patents are also 
listed. An applicant may submit a generic-drug ap- 
plication at any time, but the applicant must either 
accept deferral of FDA approval until the patent 
expires or contest the patent's validity. The Orange 
Book's official tide is A Drug Products with 
Therapeutic Equivalence Evaluations. 

orator (or-9-ter), n. 1. Roman law. (ital.) An advocate or 

leader. 2. Hist. A plaintiff or petitioner in an action 
in chancery. 


oratrix (or-a-triks). Hist. A female orator. 


orbation (or-bay-shan). Hist. Bereavement or depriva- 
tion of one’s parents or children. 


‘ordeal. Hist. A primitive form of trial in ‘which an 


accused person was subjected to a usu. dangerous or 
painful physical test, the result being considered a 
divine revelation of the person’s guilt or innocence. 
@ The participants believed that God would reveal a 
person's culpability by protecting an innocent per- 
son from some or all consequences of the ordeal. 
The ordeal. was commonly used in Europe until the 
13th century, but only sporadically after 1215, when 
the Fourth Lateran Council forbade the clergy from 
Participating in ordeals. — Also termed trial by or- 
deal; judicium Dei (‘judgment of God”); vulgaris pur- 
gatio. Cf. CANFARA. 


tan saps and Hy routed rst parkpatn 
is , an lu f ion to 
achieve this rapport with vigor Sevcrd Gries of ordeal 
were recognised by the early Christlan Church, but In 


England they usually took the form of fire or water. tn the 
former, a plece of fron was put into a fire and then in the 
s 


hand; the hand was bound, and ins a few 
later: if the bum had God was to have 
decided against the party. The ordeal of cold water required 
the and lowered Into a pond; if he sank, 
was deemed to have him’ God's 
blessing, and so he was fished out tn 1215, the 
uncil.... took the decisive step of ing 

to clpate any more In ordeal: 


An Introduction to English Legal History 5-6 (3d ed. 1990). 
bread-and-cheese ordeal. See ordeal of the morsel. 


ordeal by fire. An ordeal in which the accused 
person was forced to hold a piece of hot metal or 
to walk barefoot across a hot surface, the judgment 
of fur or innocence depending on how quickly 
and cleanly the person's hands or feet healed. © 
Typically the person’s hand was bandaged and, 
upon the bandage’s removal three days later, was 


order 


ordeal by water. 1. An ordeal in which guilt or 
innocence depended on whether the accused per- 
son floated or sank after being submerged in cold 
water. @ A priest would first consecrate the pool of 
water, adjuring it to receive the innocent but reject 
the guilty. An accused who sank was declared 
innocent; one who floated was adjudged guilty 
because floating revealed the water's (and there- 
fore God's) rejection of the person. This type of 
ordeal was used esp. in witchcraft trials. — Also 
termed ordeal by cold water, cold-water ordeal; ordeal 
of cold water; (in ecclesiastical law) aguae frigidae 


judicium. 2. An ordeal in which guilt or innocence 


was determined by how quickly the accused per- 
son’s arm healed. after being placed in boiling 
water. © Often the person was forced to retrieve a 
stone from the bottom of a pot of boiling water. 
The person’s hand and arm were then bandaged 
and, upon the bandage’s removal three days later, 
were examined for festers (indicating guilt). — 
Also termed (in sense 2) ordeal by hot water; hot- 
water ordeal; ordeal of hot water; (in both senses) 
water ordeal; ordeal of water; (in ecclesiastical law) 
aquae ferventis judictum; aenum. 
“The ordeal of water was a very bile al institution. Sinking 
was the sign of innocence, floating ig ey guilt. As any 
one would sink unless he understood to float, and 
intentionally did so, It is difficult to see how any one could 
ever be convicted by this means. Is It possible that this 
ordeal may have been an honourable form of suicide, like 
the Japanese py despatch? In nearly every case the 
accused would sink. This would prove his Innocence, in- 
deed, but there would be no need to him out. He 
would thus die honourably. if by accident he floated. ha 
would be fe to death grecatuly.” 1 James Fiizjames 
en, A History of the Criminal Law of England 73 


(1663). 
ordeal of the morsel. An ordeal in which the person 
who was to make the proof was given a one-ounce 
piece of bread or cheese that a priest had solemnly 
charged to stick in the throat of the guilty. @ A_ 
person who choked was declared guilty; a person 
who did not was declared innocent. — Also 
termed corsnaed; corsned; trial by corsnaed; judicial 
morsel; morsel of execration. OF 
single ordeal. An ordeal presttibed for someone 
accused of a less serious crimé and involving less 
risk or torture than a triple ordcal. ¢ For example, 
a single ordeal by fire required the accused to pick 
ae a red-hot piece of iron weighing one pound, 
while a triple ordeal involved a piece of iron 
weighing three pounds. » 
triple ordeal. An ordeal prescribed for someone 
accused of a more serious crime and involving 
more risk or torture than a single ordeal. @ For 
example, a triple ordeal by water required the 
accused to submerge an arm into boiling water up 
to the elbow, while a ange ordeal required the 
arm to be submerged only to the wrist. — Also 
termed threefold ordeal. 


termed fire ordeal; ordeal by hot tron; ordeal of fire. ordels (or-deelz). Hist. English law. The right to con- 


“Such evidence as we have seems to show that the ordeal i i i jurisdiction. 
Gl Nk Lan Was 6, arRITiOd ne ih iates tho’ ancusedl' a duct trials by ordeal within a given jurisdiction 
rable chance of escape.” 2 erick Pollock & | order, 2. 1. A command, direction, or instruction. See 


. conside 
Frederic William Maltand, of English Law Before tho MANDATE (2). 2. A written direction or command 
Time of Edward | S89 (2d ed. 1899). delivered by a court or judge. @ The word generally 


? 
examined for festers (indicating guilt). — Also | ordelf(or-delf). See oreveELr. 
ordeal by hot iron. See ordeal by fire. embraces final decrees as well as interlocutory di- 
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rections or commands. —- Also termed court order; health-insurance order. See HEALTH-INSURANCE OR- 
judicial order. See manpamus. [Cases: Federal Civil DER. 

Procedure $928; Motions 46. C.J.S. Motions and income-withholding order. See INCOME-WITHHOLDING 
Orders 8§ 1-3, 13, 50, 59.] ORDER. 


ll gel Sa mrancdins ce, dotemnevon cf We. court interim order. 1. A aie tag court decree that 
takes effect until something else occurs. (Cases: 


geton, not disposing’ cf the merits, but edjudicatin a 
pinay pat or dvactng poe staph 3 


L eey Black, A Treatise on the Law of 
Judgments § 1, et 5 ed. 1902). 


“While an order may under some circumstances amount to 
a ent, they must be to the 


matter of enforcement and appeal but in 

for instance, the time within to annul 
them mest be taken. Rulings on mations are ordinari 
° rather rp erie eh rome Igments and 


1 1 
C. Freeman, A Treatize of the Law of Judgments § 19, at 
28 (edward W. Tutto ed. th ed. 1225), 

administrative order. 1. An order issued by a gov- 
ernment agency after an adjudicatory hearing. 
[Cases: Administrative Law and Procedure €°489. 
CJS. Public Administrative Law and Procedure 
8§ 147-148.] 2. An agency regulation that inter- 
prets or applies a statutory provision. (Cases: Ad- 
ministrative Law and Procedure 382. CJS. 
Public Administrative Law and Procedure §§ 87, 91.] 


affiltation order. See filiation order. 

alternative order. An order commanding the per- 
son to whom it is directed either to do a specific 
thing or to show cause why the court should not 
order it to be done. 


common order. See conditional judgment under juDc- 
MENT. 


decretal order (di-kree-tal). A court of chancery's 
interlocutory order that is issued on motion of a 
party and has the effect of a final decree. See decree 
nist under pecree. [Cases: Equity €428-430.] 


docket order. A court order memorialized only as 
an entry on the docket sheet. 


ex parte order (eks pahr-tee). An order made by 
the court upon the application of one party to an 
action without notice to the other. 


order. Family law. A court’s determination 
of paternity, usu. including a direction to pay child 
support. @ Governments usu. seek filiation orders 
so that some or all of the public funds spent on the 
child’s welfare can be recovered from a nonmarital 
child's father. Until the early 20th century, munici- 
palities, not the state, had the legal duty to sup- 
port the poor, including unwed mothers and their 
children. In some states, two judges had to deter- 
mine who an unacknowledged child's father was 


. before the municipality could recover its expendi- 


tures, — Also termed affiliation order; order of filia- 
tion. 

final order. An order that is dispositive of the 
entire case. See final j under JUDGMENT. 
(Cases: Federal Civil Procedure ¢°928; Motions 
@=51..CJ.S. Motions and Orders §§ 2, 52-53, 55.) 


foreign support order. See SUPPORT ORDER. 


Federal Civil Procedure @-928; Motions @5]. 
C.J.S. Motions cae Orders §§ 2, 52-53, 55.] 2. See 
i 


interlocutory order (in-ter-lok-ya-tor-ee). An order 
that relates to some intermediate matter in the 
case; any order other than a final order. © Most 
interlocutory orders are not ap le until the 
case is fully resolved. But by rule or statute, most 
juvisdictions allow some types of interlocutory or- 
ders (such as presminasy eyuncioas and class- 
certification orders) to -be immediately appeal- 
ed. — Also termed interlocutory deciston; tntertm or- 
der; intermediate order. See appealable decision under 
DECISION; COLLATERAL-ORDER DOCTRINE. [Cases: Ap- 

eal and Error $@67; Federal Courts $9572, 576; 

otions 51. Cj.S. A and Error § 84; Mo- 
tions and Orders 8§ 2, 52-53, 55.] 


minute order. 1. /.n order recorded in the minutes 
of the court rather than directly on a case docket. 
@ Although practice varies, traditionally when a 
trial judge is sitting officially, with or without a 
court reporter, a.clerk or deputy clerk keeps min- 
utes. When the judge makes an oral order, the 
only record of that order may be in the minutes. It 
is therefore referred to as a minute order. — Also 
termed minute entry. [Cases: Appeal and Error 
$123; Courts 107. CJ.S. Appeal and Error 
§ 150; Courts §§ 165, 175; Criminal Law § 1665.) 
2. A court order not directly relating to a case, 
such as an order adopting a local rule of court. @ 
In this sense, the court is not a single judge acting 
in an adjudicatory capacity, but a chief judge, or a 
group of two or more judges, acting for a court in 
an administrative or some other nonadjudicatory 
capacity. [Cases: Motions @56(1). CIS. Mations 
and §§ 59-60, 62.] 
modification order. See MODIFICATION ORDER. 
preclusion order. An order barring a litigant from 
Sigg or opposing certain claims or d 

r failing to comply with a discovery order. 
{Cases: Federal Civil Procedure ¢1278; Pretrial 
Procedure $>44.1.] oS 
pretrial order. See PRETRIAL ORDER. 
protective order. See PROTECTIVE ORDER. 
qualified domestic-relations order. See QUALIFIED DO- 
MESTIC-RELATIONS ORDER. 
receiving order. A court's direction to a bankruptcy 
receiver to take some action. 
restraining order. See RESTRAINING ORDER. 


separation order. A court order granting a married 
person's request for a legal separation. See serara- 
TION AGREEMENT (1). 

show-eause order. An order directing a party to 
appear in court and explain why the party took 
(or failed to take) some action or why the court 
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should or should not grant some relief. — Also 
termed order to show cause; rule to show cause; show- 
cause rule. (Cases: Motions €24. C.J.S. Motions and 
Orders §§ 20-23.) 


standing order. A forward-looking order that ap- 

lies to all cases pending before a court. © Some 
individual dodges issue a standing order on a 
subject when there is no local rule bearing on it, 
often because a rule would not be acceptable to 
other judges on the court. Standing orders are 
frequently criticized because they undermine uni- 
formity of procedural rules, esp. at the local level. 
Cf. standing rule.under RULE (). 


supervision order. Family law. A court's order plac- 
ing a child or young person under the supervision 
of a child-welfare agency or a probation officer in 
a case of neglect, abuse, or delinquency. 


support order. See SUPPORT ORDER. 


temporary order. A court order issued during the 
pendency of a suit, before the final order or judg- 
ment has been entered. 


temporary restraining order. See TEMPORARY RE- 
STRAINING ORDER. 


turnover order. An order by which the court com- 
mands a judgment debtor to surrender certain 
property to a judgment creditor, or to the sheriff 
or constable on the creditor's behalf. @ Such an 
order is usu. directed to property that is difficult 
to acquire by the ordinary judgment-collection 
process, such as share certificates and accounts 
receivable. [Cases: Execution €7402. C.J.S. Execu- 
tions § 390.] ; 


visitation order. See VISITATION ORDER. 


3. Parliamentary law. The principles and practices of 
parliamentary law; the conduct of business accord- 
ing to those principles and practices; pEcoruM. See 
IN ORDER; OUT OF ORDER. 4. Parliamentary law. An item 
of business, or an agenda or series of such items 
<call for the orders oft the day>. Sze AGENDA. 


general order. An order of the day other than a 
special order. See order of the day (1). Cf. special 


order of business. 1. AGENDA. 2. The sequence in 
which a meeting considers its business. 


favorite measures, or matters 
8, cut of their just tum. It is 
ng the discretion of the house, when 
they are moved to take up a particular matter, to the 
peace of others having priority of rant to thelr attention 
n general order of Iness." Thomas Jefferson, A 
Manual of Parliamentary Practice 30 (1801). 
order of the day. 1. An item of business scheduled 
for consideration at a certain upcoming meeting, 
at a certain time, or in a certain order. @ An order 
of the day is either a asites order or a special order. 
2. The daily order of business. See order of business. 
special order. An order of the day scheduled for 
consideration at a certain time, and that outranks 
and interrupts any other business except another 
special order scheduled earlier for the same time. 
See TIME CERTAIN. 


order 


5. Parliamentary law. A vote that assigns a duty to an 
officer, employee, or other agent, customarily in the 
form, “Ordered, That ....” 6. Parliamentary law. RULE 
(3). 7. Commercial law. The words in a draft (such as a 
check) directing one person to pay money to or 
deliver something to a designated person: @ An 
order should appear to be the demand of a right as 
opposed to the request for a favor. See order paper 
under parer. [Cases: Bills and Notes €>4. C.].S. Bills 
and Notes; Letters of Credit § 10.] 8. Securities. A 
customer's instructions to a broker about how and 
when to buy or sell securities. 


all-or-none order. An order to'buy a security to be 
executed either in its entirety or-not at all. 


alternative order. An order .to buy a security by 
either of two alternatives (e.g,.buy a stock at a 
limited price or buy on a stop order). — Also 
termed either-or order. 


buy order. An investor's instruction to purchase 
stock. 


day order. An order to buy or sell on one particu- 
lar day only. Cf. open order. 


discretionary order. An order to buy or sell at any 
price acceptable to the broker. 


either-or order. See alternative order. 


fill-or-kill order. An order that must be executed as 
soon as it reaches the trading floor. @ If the order 
is not filled immediately, it is canceled. 


limit order. An order to buy or sell at a specified 
price, regardless of market price. Cf. no-limit order. 


market order. An order to buy or sell at the best ~ 
price immediately available on the market. — Also 
termed order at the market. 


matched order. An order to buy and sell the same . 
security, at about the same time, in about the same - 
quantity, and at about the same price. 


no-limit order. An order to buy or sell securities 


with no limits on price. Cf. limit order, 


yo order. An order that remains in effect until 
led by the broker or canceled by d.c customer. 
Cf. day order. “s 


order at the market. See market order. 


percentage order. An order to buy or sell a stated 
amount of a certain stock after a fixed number of 
shares of the stock have traded. 


scale order. An order to buy or sell a security at 
varying price ranges. 
sell order. An investor's instruction to sell stock. 


split order. An order directing a broker to sell 
some stock at one price and some stock at another 
price. 


stop order. An order to buy or sell when the 
* security's Pe reaches a specified level (the stop 
price) on the market. © By fixing the price before- 
and, the investor is cushioned against stock fluc- 
tuations. — Also termed stop-loss order; stop-limit 
order. [Cases: Brokers © -24(1). C.J.S. Brokers 
8§ 71-72.) 


order absolute 


time order. An order that becomes a market or 
limited-price order at a specified time. 
order absolute. See decree absolute under DECREE. 
order assigning residue. A probate court's order nam- 
ing the persons entitled to receive parts of an estate 
and allotting that share to each. 
order at the market. See market order under ORDER (8). 
order bill of lading. See BILt OF LADING. 
order document. See order paper under PAPER. 


ordered, adjudged, and decreed. The traditional 
words used to present a court's decision <It is 
therefore ordered, adjudged, and decreed that 


.>. 
Pda ph plod searhenlcdat tg ate adjud 
of an order or rul re een Aaa | 
Campbell Black, A Treatise on the Law of Judgments 


5 %. YY 6-7 (2d ed. 1902). 

order instrument. See order paper under PAPER. 

orderly officer. See officer of the day under OFFICER (2). 

order nisi. See decree nisi under DECREE. 

order of business. See oRDER (4). 

_order of filiation. See filiation order under ORDER (2). 

Order of the Coif (koyf). 1. Formerly, the order of 
serjeants-at-law, the highest order o counsel at the 
English Bar. © The last serjeant was appointed to the 
Order in 1875. 2. An honorary | organization 
whose members are selected on the basis of their 
law-school grades. See coir. 


order of the day. See orDER (@). 
order paper. See PAPER. 


order to show cause. See show-cause order under ORDER 
(2). 


ordinance (or-da-nants). An authoritative law or de- 
cree; esp., a municipal regulation. @ Municipal gov- 
ernments can pass ordinances on matters that the 
state government allows to es Tegulated at the local 
level. — Also termed bylaw; municipal ordinance. 
[Cases: Municipal ae 105. C.J.S. Munic- 

be es cala §§ 24 
rely administrative in nature, 


: eqtabiaing ol oftcse pre ging cites, gh sattin get g iy 
jure ) 

governing SOE ar tee nleerenit manaeh ot 
8 power to contro! the conduct of the public — establish- 
Ing rules which must complied or prohibiting 
certain actions or conics tn aay event it is the determina- 
lion of the ys ts eg pid di he g ara le 
traineipe hy. tls fi ape Sie Meal j apere. 


Gloatacher, Municipal ¢ Ordinances § 1A.01, at 3 (2d ed. 


aie lex (or-da-nan-di leks). [Latin] The law of 
procedure, as distinguished from substantive law. 

ordinarily prudent person. See REASONABLE PERSON. 

ordinary, adj. 1. Occurring in the regular course of 
events; normal; usual. 2, (Of a judge) having juris- 
diction by ri right of office rather than by delegation. 


3. (Of jurisdiction) original or ripe Fone as op- 
posed to delegated. 

ordinary, n. 1. Eccles. law. A high-ranking official who 
has immediate jurisdiction over a specified territory, 


such as an archbishop over a province or a bishop 
over a diocese. 2. Civil law. A judge having jurisdic- 
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tion by right of office rather than by delegation. 3. A 
probate judge. @ The term is used in this sense only 
is some U.S. states. 


ordinary ambassador. See resident ambassador under 
AMBASSADOR. 


ordinary and necessary business expense. See ordi- 
nary and necessary expense under EXPENSE. 


ordinary and necessary expense. See EXPENSE. 

ordinary annuity. See ANNUITY. 

ordinary assembly. See asseMBLyY. 

ordinary care. See reasonable care under CARE. 

ordinary committee. See COMMITTEE. 

ordinary course of business. See COURSE OF BUSINESS. 

ordinary diligence. See DILIGENCE. 

ordinary gain. See GAIN (3). 

ordinary goods. See coops. 

ordinary high tide. See mean high tide under Tipe. 

ordinary income. See INCOME. 

ordinary insurance. See ordinary life insurance under 
LIFE INSURANCE. 

ordinary law. See STATUTORY LAW. 


ordinary life insurance. See whole life insurance under 
LIFE INSURANCE. 

ordinary loss. See Loss. 

ordinary main motion. See original main motion under 
MOTION (2). 

ordinary majority. See simple majority under MajoRITY. 

ordinary meaning. See plain meaning under MEANING. 

ordinary-meaning rule. 1. The rule that when a word 
is not defined in a statute or other legal instrument, 
the court normally construes it in accordance with its 
ordinary or natural meaning. 2. PLAIN-MEANING RULE, 

ordinary negligence. See NEGLIGENCE. 

ordinary-observer test.See AUDIENCE TEST. 

ordinary’s court. See probate court under court. 

ordinary seaman. See SEAMAN. 

ordinary shares. See common stock under stock. 
ordinary skill. 1. sKILL. 2, ORDINARY SKILL IN THE ART. 

ordinary skill in the art. Patents. The level of apes 
knowledge, experience, and expertise possessed by 
typical engineer, scientist, designer, etc. in a techniok 
ogy that is relevant to an invention. (Cases: Patents 
16(3).) 

ordinary standing rule. See standing rule (1) under 
RULE (8). 

ordinary work product. See fact work product under 
WORK PRODUCT. 

ordinatio forestae (or-di-nay-shee-oh for-es-tee), n. See 
ASSISA DE FORESTA. 


ordinatum est (or-de-nay-tem est). [Law Latin] Hist. It 
is ordered. © These were the usual first words of a 
court order entered in Latin. 
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ordinis beneficium (or-da-nis ben-o-fish-ee-am). {Latin 
“the benefit of order’] Civil law. The privilege of a 
surety by which the creditor must exhaust the prin- 
cipal debtor’s property before having recourse 
against the surety. Sec piscussion. 


ordo attachkiamentorum (or-doh a-tach-ee-a-men- 
tor-am). [Law Latin] Hist. The order of attachments. 


ordo judiciorum (or-doh joo-dish-ee-or-om). [Latin) Ec- 
cles. law. The order of judgments; the rule by which 
the course of hearing each case was prescribed. 


ordonnance (or-de-nents or or-doh-nahns). [French] 
1. A law, decree, or ordinance. 2. A compilation of a 
body of law-on a particular subject, esp. prizes and 
captures at sea. 

oredelf (or-delf).. Hist. The right to dig for mineral ore 
on one’s own land. — Also spelled oredelfe; ordelf. 


ore tenus (or-ee tee-nes or ten-as), adv. & adj. [Latin 
“by word of mouth”] 1. Orally; by word of mouth; 
viva voce <pleading carried on ore tenus>. 

“Pleadings are the mutual altercatlons between the plaintiff 

and defendant; which at present are set down and delivered 

into the aha office In writing, though fo: they were 

put In by thelr counsel ore tenus. or voce, In 

court, and then minuted by the chief clerks, or 
prothonotaries; whence In our old law French the plead 

are uently denominated the parol.” 3 Willlam Black- 

stone, Commentaries on the Laws of England 293 (1768). 


2. Made or presented orally <ore tenus evidence>. 

ore tenus rule. The presumption that a trial court's 
findings of fact are correct and should not be dis- 
turbed unless clearly wrong or unjust. [Cases: Ap- 
peal and Error $@931(1).] 

orfgild. Hist. 1. Restitution given by the hundred or 
county tc a person whose property was stolen. — 
Also termed cheapgild. 2. A payment in or restoration 
of cattle. 

organic act. See organic statute ander STATUTE. 

organic disease. See DISEASE. 


organic law. 1. The body of laws (as in a constitution) 
at define and establish a government; FUNDAMENTAL 

LAW. 2. Civil law. Decisiorral law; CASELAW. 

organic statute. See STATUTE. 

organization. 1. A body of persons (such as a union or 
corporation) formed for a common purpose. — Also 
termed society. 2. UNION. 

organizational crime. See corporate crime under CRIME. 

organizational expense. See EXPENSE. 

organizational meeting. See MEETING. 

organizational picketing. See PICKETING. 

organizational strike. See recognition strike under 
STRIKE. 

organized crime. 1. Widespread criminal activities 
that are coordinated and controlled through a cen- 
tral syndicate. See RACKETEERING. 2. Persons involved 
in these criminal activities; a syndicate of criminals 
who rely on their unlawful activities for income. See 
SYNDICATE. 


organized labor. 1. Workers who are affiliated by 
membership in a union. 2. A union, or unions 
collectively, considered as a political force. [Cases: 


down 


original process 


Labor Relations 8]. 


§§ 43-45.] 
original acquisition. See acquisiTion. 


CJ.S. Labor Relations 


original administration. See ADMINISTRATION. 
original bill. See itt (2). 


original contractor. See general contractor under con. 
TRACTOR. 


original conveyance. See primary conveyance under 
CONVEYANCE. 


original cost. See acquisition cost (1) under Cost (1). 
Par! wanes 
original-document rule. See BEsT-EVIDENCE RULE. 


original domicile. See domicile of origin under pomi- 
CILE. vt 


original drawing. See DRAWING. 
original estate. See ESTATE (1). 
original evidence. See EVIDENCE. 


originalia (a-rij-o-nay-lee-o or -nayl-ya). Hist. Records 
compiled in the Chancery and transmitted to the 
Remembrancer's office in the Exchequer. @ These 
records were kept from 1236 to 1837. Cf. rECcoRDA. 


original intent. See INTENT (2). 


originalism. Constitutional law: The theory that the 
U.S. Constitution should be interpreted according to 
the intent of those who drafted and adopted it. Cf. 
INTERPRETIVISM; NONINTERPRETIVISM. 


original issue. See issue (2). 


original-issue discount. The difference between a 
bond’s face value and the price at which it is initially 
sold. — Abbr. OID. 


originality. Copyright. 1. The quality or state of being 
the product of independent creation and having a 
minimum degree of creativity. @ Originality is a- 
requirement for copyright protection. But this is a 
lesser standard than that of novelty in patent law: to 
be original, a work does not have to be novel or 
unique. Cf. Novetty. [Cases: Copyrights and Intel- 
lectual Property €12(1).] 2. The-degree to which a 
product claimed for copyright:jis the result of an 
author's independent efforts. Cf,cReaTivity. 


“ ‘Original’ in reference to a copyrighted work means that 
the particular work ‘owes its origin’ fo the ‘author.’ No large 
measure of novelty is n Alfred Bell & Co. v. 
Catalda Fine Arts, Inc., 191 F.2d $8, 102,(2d Cir. 1951) 
(Frank, J). 

original jurisdiction. See jurisDICTION. 

original main motion, See MOTION (2). 

original market. See primary market under MARKET. 


aac pa es doctrine. Constitutional law. The 

principle that imported goods are exempt from state 
taxation as long as they are unsold and remain in 
the original packaainig: @ The Supreme Court abol- 
ished this doctrine in 1976, holding that states can 
tax imported goods if the tax is nondiscriminatory. 
See IMPORT-EXPORT ctause. [Cases: Commerce 
€77.10(3). C.J.S. Commerce § 31.] 


original precedent. See PRECEDENT. 
original process. See PROCESS. 


original promise 


original promise. See PROMISE. 
original receiver. See principal receiver under RECEIVER. 


original source. The person or persons who first 
disclosed fraud to the government, derived from 
direct and indirect information on which a qui tam 
complaint is based under the False Claims Act or a 
similar state law. 


original title. See TITLE 2). 
original writ. See writ. 
original-writing rule. See BEST-EVIDENCE RULE. 


origination clause. (often cap.) 1. The provision in the 

U.S. Constitution ee at bills for sicresting taxes 
and raising revenue must originate in the House of 
Representatives, not the Senate (U.S. Const. art. I, 
§ 7, cl. 1). ©The Senate may, however, amend 
revenue bills. 2. A provision in a state constitution 
requiring that-revenue bills originate in the lower 
house of the state legislature. [ : Statutes 6. 
C.JS. Statutes §§ 12-13.) 


origination fee. See FEE (1). 

originator. The entity that initiates a funds transfer 
subject to UCC article 4A. UCC § 4A-104(c). [Cases: 
Banks and Banking 188.5. C.J.S. Banks Bank- 
ing §§ 445-451. 

“or” lease. See LEASE. 

omnest. Hist. See TRIAL BY COMBAT. 


ORP. abbr. Ordinary, reasonable, and prudent — the 
standard on which negligence cases are 


orphan, n. 1. A child whose parents are dead. [Cases: 
nfants 2. CJ.S. Infants §§ 12, 108, 198.) 2. A 

child with one dead parent and one living parent. — 
More properly termed half orphan. 3. A child who 
has been deprived ee pa care and has not been 
legally adopted; a child without a parent or guard- 
ian. [Cases: Infants €157.] 

orphan drug. See pruc. 

orphan’s business. Hist. A probate court's jurisdiction 
over the allotment of distributive shares of an estate 
to the decedent's family, esp. the children. 


orphan’s court. See probate court under court. 
OS. See ordinary seaman under SEAMAN. 

0.8. abbr. OLD STYLE. : . 

OSC. abbr. office OF SPECIAL COUNSEL. 


OSHA (ob-sho). abbr. 1. OCCUPATIONAL SAFETY AND 
HEALTH ACT OF 1970. 2. OCCUPATIONAL SAFETY AND HEALTH 
ADMINISTRATION.‘ 


atte 


OSHRC. abbr. OCCUPATIONAL SAFETY AND HEALTH REVIEW 
COMMISSION. 


OSM. abbr. office OF SURFACE MINING RECLAMATION AND 
ENFORCEMENT. 


0.5.p. abbr. OBitT SINE PROLE. 
ostendit vobis (os-ten-dit voh-bis). [Latin] Hist. Shows 


to P hohe @ In old pleading, these words were used by 
a demandant to begin a count. 


ostensible (ah-sten-se-bal), adj. Open to view; declared 
or professed; apparent. 
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ostensible agency. See agency by estoppel under AGENCY 


(1). 
ostensible agent. See apparent agent under AGENT (2). 


ostensible authority. See apparent authority under avu- 
THORITY (1). 


ostensible partner. See nominal partner under PARTNER. 
OSTP. abbr. OFFICE OF SCIENCE AND TECHNOLOGY POLICY. 
ostrich defense. See DEFENSE (1). 

ostrich instruction. See JURY INSTRUCTION. 

OTA. abbr. OFFICE OF TECHNOLOGY ASSESSMENT. 

OTC, abbr. ovER-THE-COUNTER. 

OTC market. abbr. oVER-THE-COUNTER MARKET. 

other consideration. See CONSIDERATION (1). 

other income. See INCOME. 


other-insurance clause. An insurance-policy provision 
that attempts to limit coverage if.the insured has 
other coverage for the same loss. ® The three major 
other-insurance clauses are the pro rata clause, the 
excess clause, and the escape clause. See ESCAPE 
CLAUSE; EXCESS CLAUSE; PRO RATA CLAUSE. [Cases: Insur- 
ance ©2111.] 


era rule. The principle that tort recove 

is unavailable if the only damage caused by a prod- 
uct defect is to the product itself. See East River S.S. 
Corp. v. Transamerica Delaval, Inc., 476 U.S. 858, 506 
S.Ct. 2295 (1986). 

OTP. abbr. Office of Technology Policy. See TecHNOLO- 
GY ADMINISTRATION. 


OTS. abbr. OFFICE OF THRIFT SUPERVISION. 
OTSA. abbr. OF FICE OF TAX-SHELTER ANALYSIS. 


OUI. abbr. Operating under the influence. See privinc 
UNDER THE INFLUENCE. [Cases: Automobiles @=332. 
C.J.S. Motor Vehicles §§ 1382-1394.) 


our federalism. (often cap.) The doctrine holding that 
a federal court must refrain from hearing a constitu- 
tional challenge to state action if federal adjudication 
would be considerec an improper intrusion into the 
state’s right to enforce its own laws in its own courts. 
Cf. ABSTENTION; FEDERALISM. [Cases: Federal Courts 
43, 46.] ; = 


oust, vb. To put out of ‘possession; to: deprive of a 
right or inheritance. . 


ouster, 1. The wrongful dispossession or exclusion of 
someone (esp. a cotenant) from property (esp. real 
propery) DISPOsSESSION. [Cases: Property 10; 

enancy in Common 14, 15. CJ.S. 
§§ 27-31, 33; Tenancy in Common §§ 25-35, 38, 41.) 
2. The removal of a public or corporate officer from 
paaiee per CJS. Office Gnd Puble B foes 
lo 74. C.J.S. Officers and Public Em 

§§ eer LJ ms 


ouster le main (ow-star lo mayn). [Law French “re- 
move the hand”) Hist. 1. A delvery of land out of 
the monarch’s hands because the monarch has no 
right or title to hold it. 2. A judgment or writ 
granting such a delivery. 3. A delivery of land from a 
guardian to a ward once the ward attains legal 
age. — Also written ouster-le-main. 


sacaae lak pense mee 


ne ee energy EN ES aM eae 


amends ees 
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outbuilding. A detached building (such as a shed or , 


garage) within the grounds of a main building. 


outcome-determinative test. Civil procedure. A test 
used to determine whether an issue is substantive for 
urposes of the Erie doctrine by examining the 
issue’s potential effect on the outcome of the litiga- 
tion. See erie pocrrine. (Cases: Federal Courts 
$373.) 


outcome responsibility. The view that those who 
cause harm are responsible for it even in the absence 
of fault. Cf. strict under LIABILITY. 
“Outcome responsi! serves to foster a sense of Identity 
because It does ‘not ‘Indefinitely into the future but 
enabtes each of us to clalm for ourselves, or to share with a 
few others, outcomes of Ilmited extent, whether successes 
or failures. Yet outcome responsibility for harm to another 
does not by Itself create a duty to compensate. The form 
that our responsibility for an outcome should take remains 
an open question. An apology or telephone call will often 
be enough. But outcome responsibility is a basis on which 
the law can erect a duty to compensate if there fs reason to 
do so. There will be some reason to do so if the conduct in 
question {s socially undesirable and if there ts also reason 
to treat the harm suffered as the Infringement of a right.” 
Tony Honoré, Responsibility and Fault 77-78 (1999). 


outer bar. English law. A group of junior barristers 
who sit outside the dividing bar in the court. @ 
These barristers rank below the King's Counsel or 
Queen’s Counsel. — Also termed uéfer bar. Cf. INNER 
BAR. : 


outer barrister. See BARRISTER. 


Outer House. Scots law. The first-instance jurisdiction 
of the Court of Session. See COURT OF SESSION (D). 


outer space. 1. The known and unknown areas of the 
universe beyond airspace. ® The boundary between 
airspace and outer space is not fixed or precise. Cf. 
airspace. 2. Int'l law. The space surrounding the 
planet that by United Nations treaty is not subject to 
claim of appropriation by any national sovereignty. @ 
The treaty does not expressly define outer space. See 
OUTER SPACE TREATY. 


Outer Space Treaty. Int'l law. The short title of the 


United Nations Treaty on Principles Governing the . 


Activities of States in the Exploration and Use of 
Outer Space, Including the Moon and Other Celes- 
tial Bodies, 18 U.S.T. pt. 3, at 2410 (Jan. 27, 1967). 
© This treaty stipulates that, because space explora- 
tion is in the interest of all humanity, no nation may 
claim territory, establish military bases, or station 
weapons on any other planet or a moon. The treaty 
also declares that international law and the United 
Nations charter apply in space. See OUTER SPACE. 


outfangthief (owt-fang-theef). [fr. Old English'ut “out” 
+ fangen “taken” + theof “thief”] Hist. The right of a 
lord of a manor to pursue a thief outside the man- 
or’s jurisdiction and to bring the thief back for trial 
and punishment; a lord's right to punish all thefts 
nies aay his pseraa wherever the thief 
might be caught. — spelled owfangthef; utfang- 
thief; utfangthef. CE. jeeaneristar: i ee 


outlaw, n. 1. A person who has been deprived of the 
benefit and protection of the law; a person under a 
seniénce of outlawry. 2. A lawless person or habitual 
criminal; esp., a fugitive from the law. 3. Intl law. A 
person, organization, or nation under a ban or 


out-of-pocket rule 


restriction because it is considered to be in violation 
of international law or custom. 


outlaw, vb. 1. To deprive (someone) of the benefit and 
protection of the law; to declare an outlaw <outlaw 
the fugitive>. 2. To make illegal <outlaw fireworks 
within city limits>. 3. To remove from legal jurisdic- 
tion or enforcement; to deprive of legal force <out- 
law a claim under the statute>. 


outlawry. 1. Hist. The act or process of depriving 
someone of the benefit and protection of the law. 2. 
The state or condition of being outlawed; the status 
of an outlaw. 3. Disregard or disobedience of the 
law. See SACER; CONSECRATIO CAPITIS. 


outlaw strike. See wildcat strike under STRIKE. 


outline form. Patents. A style of writing patent claims 
that uses a numbered or lettered subparagraph for 
each element. Cf. COLON-SEMICOLON FORM; SINGLE-PARA- 
GRAPH FORM; SUBPARAGRAPH FORM. 


out-of-court, adj. Not done or made as part of a 
judicial proceeding <an out-of-court settlement> 
<an out-of-court statement that was not under 
oath>. See EXTRAJUDICIAL. 


out-of-court settlement. See SETTLEMENT (2). 


out-of-home placement. Family law. The placing of a 
child in a living arrangement outside the child's 
home (as in foster care or institutional care), usu. as 
the result of abuse or neglect; specif., in a child- 
abuse or child-neglect case, state action that removes 
a child from a parent's or custodian’s home and 
places the child in foster care or with a relative, 
either temporarily or for an extended period. Cf. 
FOSTER-CARE PLACEMENT. 


out-of-hospital do-not-resuscitate order. See DO-NOT- 
RESUSCITATE ORDER. 


out of order. 1. (Of a motion) not in order <the 
motion is out of order because it conflicts with the - 
bylaws>. See in ornDER. © A motion may be “out of 
order” because it is inherently inappropriate for the 
deliberative assembly's consideration at any time 
(e.g., bectiuse it proposes an unlawful action). A 
motion that is not appropriate simply because it is 
brought before the meeting at the wrong time but 
that may be appropriate for consideration at another 
time is more precisely referred to as “not in order.” 
os conic: with the orate chester, constitu 
or bylaws of a society, or procedural rules pre- 
scribed by national, state, or local laws, are out of cider. 
and if any motion of this kind fs adopted, it Is null and void. 
Ukewise, motions are out of order tf they conflict with a 
motion that has been adopted by the society and has been 
neither rescinded, nor reconsidered and rejected after 
pes ae Such conflicting motions, if adopted, are null and 
- unless adopted the vote required to rescind or 
amend the motion previously adopted.” Henry M. Robert, 
Ainge ‘ea of Order Newly Revised § 39, at 332 (10th 
ed. 2000). 


2. (Of a person) guilty of a breach of decorum or 
other misconduct during a meeting <the member is 
out of order>. 


out-of-pocket expense, See EXPENSE. 
out-of-pocket loss. See Loss. 


out-of-pocket rule. The principle that a defrauded 
ae may recover from the seller as damages the 
difference between the amount paid for the property 


out of the money 


and the actual value received. Cf. BENEFIT-OF-THE-BAR- 
GAIN RULE (2). (Cases: Fraud €°59(3).] 

out of the money, adj. (Of a creditor) unpaid because 
a debtor has insufficient assets to pay the claim. 

out of the state. See BEYOND SEAS (2). 

out of time. After a deadline; too late <because the 
statute of limitations expired before the action’s fil- 
ing, this lawsuit is out of time and should be dis- 
missed>. 

output, n. 1. A business’s production of goods or 
materials; the quantity or amount produced. 2. The 
process or fact of producing goods or materials. 

output contract. See CONTRACT. 

outrage, n. See INTENTIONAL INFLICTION OF EMOTIONAL 
DISTRESS. ; 

outrageous conduct. See CONDUCT. 

outside director. See DIRECTOR. 

outside financing. See FINANCING. 

outside party. See 1 HIRD PARTY. 

outsourcing agreement. An agreement between a 

- business and a service provider in which the service 
.provider promises to provide necessary services, esp. 
data processing and information management, using 


its own staff and equipment, and usu. at its own - 


facilities. i 

outstanding, adj. 1. Unpaid; uncollected <outstanding 
debts>. 2. Publicly issued and sold <outstanding 
shares>. 


outstanding capital stock. See outstanding stock under 
STOCK. 


outstanding security. See security. 
outstanding stock. See srock. 
outstanding warrant. See WARRANT (1). 


over, adj. (Of a pronerty interest) intended to take 
effect after the failure or termination of a prior 
estate; preceded by some other possessory interest 
<a limitation over> <a gift over>. 


overage, n. 1. An excess or surplus, esp. of goods or 
merchandise, 2. A percentage ot retail sales paid toa 
store's landlord in addition to fixed rent. [Cases: 
Landlord and Tenant €=200.3. C.J.S. Landlord end 
Tenant § 502(2).) : 
overbreadth doctrine. Constitutional law. The doctrine 
holding that if a statute is so broadly written that it 
deters free expression, then it can be struck down on 
its face because of its chilling effect — even if it also 
rohibits acts that may legitimately be forbidden. @ 
Supreme Court has used this doctrine to invali- 
se a number of ee including oe that paar 
isallow eful picketing or require lo oaths. 
CE. yiceenes SCTE: act Comerica Law 
€90(3). C.J.S. Constitutional Law §§ 502, 542, 
546-550.] 


overdraft. 1. A withdrawal of money from a bank in 
excess of the balance on deposit. [Cases: Banks and 
Banking @ 150. C.J.S. Banks and Banking 
§§ 349-352, 358.] 2. The amount of money so with- 
drawn. — Abbr. OD; o/d. 3. A line of credit extend- 
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ed by a bank to a customer (esp. an established or 
institutional customer) who might overdraw on an 
account. 


overdraw, vb. To draw on (an account) in excess of the 
balance on deposit; to make an overdraft. 


overhead, n. Business expenses (such as rent, utilities, 
or support-staff salaries) that cannot be allocated to a 
particular product or service; fixed or ordinary. op- 
crating costs. — Also termed administrative expense; 
office . (Cases: Damages ¢42, 45. C.J.S. Dam- 
ages §§ 62-65.] 


overheated economy. See ECONOMY. 


overinclusive, adj. (Of legislation) extending beyond 
the class of persons intended to be protected or 
regulated; burdening more persons than necessary 
to cure the problem <an overinclusive classifica- 
tion>. 


overinsurance. 1. Insurance (esp. from the purchase 
of multiple po that exceeds the value of the 
thing insured. 2. Excessive or needlessly duplicative 
insurance. [Cases: Insurance ©3023, 3043. C.J.S. 
Insurance $§ 6, 572, 624-625, 679-682, 718.} 


overissue, 2. An issue of securities beyond the author- 
ized amount of capital or credit. (Cases: Corpora- 


tions 102. C.J.S. Corporations § 142.) 
overlapping jurisdiction. See concurrent jurisdiction un- 
der JURISDICTION. 


overplus. See suRPLUS. 


overreaching, n. 1. The act or an instance of taking 
unfair commercial advantage of another, esp. by 
fraudulent means. [Cases: Contracts 1; Sales 
€1(1). C.J.S. Contracts 88 2-8, 9, 12; Sales §§ 2, 9, 
29, 48.) 2. The act or an instance of defeating one’s 
own purpose by going too far. — overreach, vb 


overridden veto. See veTo. 


override (oh-ver-rid), n. 1. A commission paid to a 
manager on a sale made by a subordinate. 2. A 
commission paid to a real-estate broker who listed a 
property when, within a reasonable amount of time 
after the expiration of the listing, the owner sells 
that property directly to a buyer with whom the 
broker had negotiated during the term of the listing. 
(Cases: Brokers @=56(3). C.J.S. Brokers §§. 172, 174.) 
3. ROYALTY (2). a 


override (oh-ver-rid), vb. To prevail over; to nullify or 
set aside <Con mustered enough votes to over- 
ride the President's veto>. 


overriding royalty. See ROYALTY (2). 


overrule, vb. 1. To rule against; to reject <the judge 
overruled all of the defendant’s objections>. 2. (Of a 
court) to overturn or set aside (a precedent) by 
expressly deciding that it should no longer be con- 
trolling law <in Brown v. Board of Education, the 
Supreme Court overruled Plessy uv. Ferguson>. Cf. va- 
cATE (1). [Cases: Courts €-100(1). C.J.S. Courts 
§§ 147-148] 
oe ec ot a ee er ae eee ee 
to be very poor, t should not be re! upon without 
ascertaining whether It may not have been exp or 
Implledly overruled by some Lg ai gets one; that fs, 
whether the court may not have lald down a contrary 
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Principle in a later case." Frank Hall Childs, Where and How 
to Find the Law 94 (1922). 


Prec bee is an act of superior jurisdiction. A precedent 
overruted fs definitely and formatly pan iabipet of all authority. 
It becomes nufl and void, tke a repealed statute, and a new 
pence Is autho substituted for the ofd." John 
ea 194 Jurisprudence 189 (Glanville L. Willlams ed., 10th 


overseas bill of lading. See sitt oF LADING. 


Overseas Private Investment Corporation. A federally 
chartered corporation that promotes private invest- 
ment in developing countries by making or guaran- 
teeing loans; supporting private funds that invest in 
foreign nations; insuring investments against politi- 
cal risks; and engaging in outreach activities. @ It 
was established as an independent agency by the 
Foreign Affairs Reform and Restructuring Act of 
1998. The agency is self-sustaining. — Abbr. OPIC. 
[Cases: United States €°53(6.1). C.J.S. United States 
§§ 83-89, 94-95.) 


oversman. See UMPIRE. 


oversubscription. A situation in which there are more 
subscribers to a new issue of securities than there are 
securities available for purchase. (Cases:. Corpora- 
tions €86.] 


overt, adj. Open and observable; not concealed or 
secret <the conspirators’ overt acts>. 


overt act. Criminal law. 1. An act that indicates an 
intent to kill or seriously harm another person and 
thus gives that person a justification to use self- 
defense. [Cases: Assault and Battery 5, 51; Homi- 
cide 767. C.J.S. Assault and Battery §§ 8, 64-65. 
70.] 2. An outward act, however innocent in itself, 
done in furtherance of a conspiracy, treason, or 
criminal attempt. @ An overt act is usu. a required 
element of these crimes. [Cases: Conspiracy €27; 
Criminal Law 44. CJ.S. Conspiracy §§ 96, 108, 
123-126; Criminal Law §§ 114-123.] 3. See acrus 
- REUS. — Also termed positive act. . 


over-the-counter, adj, 1, Not listed or traded on an 
organized securities exchange; traded between bro- 
kers and dealers who negotiate directly <over-the- 
counter stocks>. (Cases: Securities Regulation 
35,13. C.J.S. Securities Regulation § 104.] 2. (CS 
drugs) sold legally without a doctor's prescription 
<over-the-counter cough medicine>. — Abbr. OTC. 
[Cases: Health €=303, 305.) 


over-the-counter market. The market for securities 
that are not traded on an organized exchange. @ 
Over-the-counter (OTC) trading usu. . occurs 
through telephone or computer negotiations be- 
tween buyers and sellers. Many of the more actively 
traded OTC stocks are listed on NASDAQ. — Abbr. 
OTC market. [Cases: Securities Regulation €=35.13. 
C.J.S. Securities Regulation § 104.] 


overtime. 1. The hours worked by an employee in 
excess of a standard day or week. @ Under the Fair 
Labor Standards Act, employers must pay extra 
wages (usu. 1 1/2 times the regular hourly rate) to 
certain employees (usu. nonsalaried ones) for each 
hour worked in excess of 40 hours per week. [Cases: 
Labor Relations @ 1269. CJ.S. Labor Relations 
8§ 1143-1144.] 2. The extra wages paid for excess 
hours worked. 


owner 


overtry, vb. (Of a trial lawyer) to try a lawsuit by 
expending excessive time, effort, and other re- 
sources to explore minutiae, esp. to present more 
evidence than the fact-trier can assimilate, the result 
often being that the adversary gains arguing points 
by disputing the minutiae. 


overturn, vb. To overrule or reverse <the court over- 
turned a long-established precedent>. [Cases: 
Courts @100(1). C.J.S. Courts §§ 147-148.] 


OWCP. abbr. oFFICE OF WORKERS' COMPENSATION PRO- 
GRAMS. : 


owelty (oh-al-tee). 1. Equality as achieved by a com- 
pensatory sum of money given after an exchange of 
parcels of land having different values or after an . 
unequal partition of real property. (Cases: Partition 
84. CJS. Partition §§ 3, 122.] 2. The sum of 
money so paid. 


OWI. abbr. Operating while intoxicated. See privinc 
UNDER THE INFLUENCE. (Cases: Automobiles €=332. 
C.J.S. Motor Vehicles §§ 1382-1394.] 


owing, adj. That is yet to ‘be paid; owed; due <a 
balance of $5,000 is still owing>. 


owling. Hist. The smuggling of wool or sheep out of 
England. @ The term usu. refers to nighttime smug- 


gling. ; 
own, vb. To rightfully have or possess as property; to 
have legal title to. 


owned-property exclusion. See EXCLUSION (3). 


owner. One who has the right to possess, use, and 
convey something; a person in whom one or more 
interest; are vested. @ An owner may have complete 
property in the thing or may have parted with some 
interests in it (as by granting an easement or making 
a lease). See OWNERSHIP. 


adjoining owner. A person who owns land abutting . 
another's; aBUTTER. [Cases: Adjoining Landowners 
@]. CJ.S. Adjoining Landowners §§ 2, 6-8, 39.) 


beneficial owner. 1. One recognized in equity as 
the owhér of something because use and title 
belong to that person, even though legal tide may 
belong to someone else; esp., one for whom prop- 
erty is held in trust. — Also termed equitable owner. 
[Cases: Trusts €°139. C.J.S. Trover and Conversion 
§ 251.] 2. A corporate shareholder who has the 
power to buy or sell the shares, but, who is not 
registered on the corporation’s books as the own- 
er. (Cases: Corporations 2135. C.J.S. Corporations 
§ 282.] 3. Intellectual property. A person or entity 
who is entitled to enjoy the rights in a patent. 
trademark, or copyright even though legal title is 
vested in someone else. @ The beneficial owner has 
standing to sue for infringement. A. corporation is 
typically a beneficial owner if it has a contractual 
tight to the assignment of the patent but the 
employee who owns the patent has failed to assign 
it Similarl , a patent or copyright owner who has 
transferred title as collateral to secure a loan 
would be a beneficial owner entitled to sue for 
infringement. 


copyright owner. See COPYRIGHT OWNER. 
equitable owner. See beneficial oumer (1). 


owners’ association 


general owner. One who has the a or residu- 
ary title to property; one who has the ultimate 
ownership of property. Cf. special oumer. 


legal owner. One recognized by law as the owner 
of something; esp., one who holds legal title to 
property for the benefit of another. See TRUSTEE (1). 
[Cases: Trusts €°133. C.J.S. Trover and Conversion 
§§ 245-246.) 


limited owner. A tenant for life; the owner of a life 
estate. See life estate under Estate (1). (Cases: Life 
Estates 1. C.J.S. Estates §§ 28-29, 31, 34.) 


naked owner. Civil law. A person whose pro is 
burdened by a pap © The naked Teg 
the right to dispose of the property subject to the 
usufruct, but:not to derive bs fruits. See USUFRUCT. 
{Cases: Estates in Property 

§§ 2-5, 8, 15-21, 116-128, 137, 243.] 
owner of record, See record owner. 


owner pro hac vice (proh hahk vee-chay). See 
demise charter under CHARTER (8). 


record owner. 1. A property owner in whose name 
the title appears in the public records. 2. srock- 
HOLDER OF RECORD. 


sole and unconditional owner. Insurance. The owner 
who has full equitable tite to, and exclusive inter- 
est in, the insured property. (Cases: Insurance 
,822992(2),J 


Fase owner. One (such as a bailee) with a quali- 
ed interest in property. Cf. general owner. 


owners’ association. The basic governing entity for a 
condominium or planned unit development. @ It is 
usu. an unincorporated association or a nonprofit 
corporation. (Cases: Condominium @8. C.J.S. Es- 
tates §§ 211-216, 230.] 


owners’ equity. The aggregate of the owners’ financial 
interests in the assets of a business entity; the capital 
contributed by the owners plus any retained earn- 
ings. © Owners’ equity is calculated as the difference 
in value between a business entity's assets and its 
liabilities. — Also termed (in a corporation) sharehold- 

ers’ equity; stockholders’ equity, [Cases: Corporations 

@>182.1(2). C.J.S. Corporations § 340.] 


less 
amounts that have been distibuted to the owmers.” Charter 
wee for Lawyers in a Nutshell 
ownership. The bundle of rights allowing one to use, 
manage, and enjoy property, including the right to 
convey it to others. @ Ownership implies the right to 
possess a thing, regardless of any actual or construc- 
tive control. Ownership rights are general, perma- 
nent, and heritable. Cf. possession; TrTLe (1). [Cases: 
Property 7, 11. C.J.S. Property §§ 24-31, 33~34.] 
lalla ence re ae mean absolute aia The 

ore an owner, 0 0 
for usa by the public tn general, the more do ifs eons 
become bed by the statutory and constitutional 
paves of those who use it." Marsh v. Alabama, 326 U.S. 

1, 506, 66 S.Ct. 276, 278 (1946) (Black, J.). 


1. CJ.S. Estates 
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‘Possession ts the de facto exercise of a calm; ownership 


Indeed mally co-exist.” John Salmond, durispru- 

dence 311 falanvile U Williams ed., 10th od. 1947), 
bare ownership. See trust ownership. : 
beneficial ownership. 1. A beneficiary's interest in 
trust pro} . — Also termed equitable ownership. 
(Cases: Trusts €>139. C.J.S. Trover and Conversion 
§ 251.] 2. A corporate shareholder's power to buy 
or selj the shares, though the shareholder is not 
registered on the corporation's books as the own- 
er. i ; 

ownership (bahn-o-tair-ee).. Roman law. A 

type of equitable ownership recognized a! the 
praetor when the property was conveyed by an 
informal transfer, or by a formal transfer by one 
not the true owner. — Also termed arian 
ownership; in bonis habere 
complete ownership. Hist. Louisiana law. See perfect 
oumership. 


continges! ownership. Ownership in which ttle is 
impertect but is capable of becoming perfect on 
the fulfillment of some condition; conditional own- 
ership. 

corporeal ownership. The actual ownership of land 
or chattels. 


equitable ownership. See beneficial ownership (1). 
sh oumership. Hist. Louisiana law. See perfect owner- 
ship. 


imperfect ownership. Louisiana law. Ownership of 
property subject to a usufruct interest held by 
another. See La. Civ. Code art. 478. — Also 
termed naked ownership. 


incorporeal ownership. The ownership of rights in 
land or chattels. . 


joint. ownership. Undivided ownership shared by 
two-or more pen, © Typically, an owner's 
interest, at death, passes to the surviving owner or 
owners by virtue of the right of survivorship. 
[Cases: Jomt Tenancy 1. C.J.S. Estates § 19; Jornt 
Tenancy §§ 2, 4, 7-9.] 


omy ownership, Louisiana law. See imperfect cumer- 
ip. 


ownership in common. Ownership shared by two or 
more persons whose interests are divisible. © Typi- 
cally their interests, at death, pass to the dead 
owner's heirs or successors. (Cases: Tenancy in 
Common @ 1. C.J.S. Estates § 19; Tenancy in Com- 
mon §§ 2-5.] 

ect ownership. Hist. Louisiana law. The com- 
plete bundle of rights to use, enjoy, and dispose of 
property without limitation. — Also termed full 

; complete ownership 

qualified ownership. Ownership that is shared, re- 
stricted to a particular use, or limited in the extent 
of its enjoyment. 
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trust ownership. A trustee's interest in trust prop- 
erty. — Also termed bare ownership. [Cases: Trusts 
133. CJ.S. Trover and Conversion §§ 245-246.) 


unqualified ownership. Absolute ownership. 


vested ownership. Ownership in which title is Bt 
fect; absolute ownership. 


ownership-in-place theory. Oil & gas. A characteriza- 
tion of oil-and-gas rights used in a majority of juris- 
dictions, holding chat the owner has the right to 
present possession of the oil and gas in place as well 
as the right to use the land surface to search, devel- 
op, and produce from the property, but that the 
interest in the minerals terminates if the oil and 
flows out from under the owner's land. ® This 
theory is used in Texas, New Mexico, Kansas, Missis- 
sippi, and other peas producing states. The rights 
of a severed-mineral-interest owner to oil and gas in 
pa states are often described as an estate in fee 
mple absolute, but ownership of specific oil-and-gas 
oleciles is subject to the rule of capture. See 
SaNoUnensiie TikeeY: 


owner’s policy. Real estate. A title-insurance policy 
covering the owner's title as well as the mortgagee's 
interest. Cf. MorTGaGeE Po.icy. (Cases: Insurance 
2610: Mortgages 201. C.J.S. Insurance §§ 57, 
1061, 1282-1235, 1237; Morigages §§ 311-314.] 


own-product exclusion. See EXCLUSION (8). 
own-work exclusion. See EXCLUSION (3). 


oxfild (oks-fild). Hist. A restitution made by a county 
or hundred for a wrong done by someone within 
that region. 


g (oks-gang). Hist. An amount of land equal to 
Mi at an ox plana in one year, usu. 12 to 15 acres. @ 
An oxgang, equaling one-eighth of a carucate, was 


oyez 


used to assess land for tax purposes. — Also termed 
oxgate; bovata terrae. Cf. CARUCATE. 


oyer (oy-or or oh-yar). (fr. Old French oir “to hear") 
Hist. 1. A criminal trial held under a commission of 
oyer and terminer. See COMMISSION OF OYER AND TER- 
miner. 2. The reading in open court of a document 
(esp. a deed) that is demanded by one party and 
read by the other. 3. Common-law pleading. A prayer 
to the court by a party opposing a profert, asking to 
have the instrument on which the o po relies 
read aloud. @ Oyer can be demand when a 
age has been properly made, but it iy asitoned 
‘or a private writing under seal. (Cases: Bills and 
Notes 488; Pleading 306. C.J.S. Bills and Notes; 
Letters of Credit §§ 267, 293; Ping 8§ 520-522.) 
“A having a right to demand oyer Is yet not obliged, in 
all pods fo eearciss that that right; rors he obliged in’ all 
cing i, ie notice It in the pleading he 
afterwards files or delivers. Sometimes, however, he nd 
obliged to do both, namely, where he has occasion 
found his answer upon matter contained In the deed 
which profert Is made, an bilcped sot forth by his adversary. tn 
these cases the only admissible Mist of making such 
matter appear to the court Is to demand oyer, and, from the 
ia eats set vig es whole deed verbatim in his ptead- 
Handbook of Common-Law 


Shipman, 
389, at 483 (Henry Winthrop Ballantine ed., 3d 


oyer, pane of, See DEMAND OF OYER. 


oyer and terminer (oy-ar an{d] tar-mo-nar). (Law 
French oyer et terminer “to hear and determine’) 1. 
COMMISSION OF OYER AND TERMINER. 2. COURT OF OYER 
AND TERMINER. 


se (oh ae te or oh-yez or oh-yay). [Law French] Hear 

e utterance oyez, oyez, oyex is usu. used in 

Sout by the public crier to the courtroom to 

order when a session begins or witen a prociamation 
is about to be made. 


Pp 


P. abbr. PACIFIC REPORTER. ; 

P.A. abbr. See professional association under ASSOCIATION. 

paage (pay-ij). See PEDAGE. 

PAC (pak). abbr. POLITICAL-ACTION COMMITTEE. 

pacare (po-kair-ee), vb. [Law Latin] Hist. To pay. 

PACER. aBbr. PUBLIC ACCESS TO COURT ELECTRONIC REC- 
ORDS. 

pacification (pas-o-fi-kay-shen), n. Int'l law. The act of 


making peace between two belligerent nations. — 


pacify (pas-o-fi), vb. 
pacific blockade. See BLOCKADE. 
pacificist. See racirisr. 


Pacific Reporter. A set of regional lawbooks, part of 
ra West oronps National Reporter Systema, con- 
taining every officially D rriseig appellate decision 
from Alaska, Arizona, California, Colorado, Hawaii, 
Idaho, Kansas, Montana, Nevada, New Mexico, 
Oklahoma, Oregon, Utah, Washington, and Wyo- 
ming, from 1883 to date. @ The first series ran from 
1888 to 1931; the second series ran until 2000; the 
sey series is the current one. — Abbr. P.; P.2d.; 

od. 


pacifism (pas-a-fiz-am). Int'l law. The advocacy of 
peaceful methods rather than war as a means of 
solving disputes. 


pacifist (pas-o-fist), n. A person who is opposed: to 
war; a person who ree a in pacifism. — Also 
termed pacificist. Cf. CONSCIENTIOUS OBJECTOR. 


pack, vb. To choose or arrange (a tribunal, jurors, 
etc.) to accomplish a desired result <pack a jury>. 


package mortgage. See MORTGAGE. 


package policy. See INSURANCE POLICY. 

packing, n. A dering technique in which a 
doninane political or racial prom fatniinises minori- 
ty representation by concentrating the minority into 
as few districts as possible. Cf. CRACKING; STACKING (2). 
(Cases: Elections ¢>12(6).] 

packing a jury. See JURY-PACKING. 

Pac-Man defense -man). An aggressive antitake- 
over defense by which the target company attempts 
to take over the bidder company by making a cash 
tender offer for the bidder company’s shares. # The 
name derives from a video game shal in the 
1980s, the object of which was to gobble up the 
enemy. This defense is seldom used today. Cf. 
CROWN.JEWEL DEFENSE; SCORCHED-EARTH DEFENSE. 


pact. An agreement between two or more parties; 
esp., an agreement (such as a treaty) between two or 
more nations or governmental entities. 


“Popular understanding notwithstanding, there is no legal 
difference between mous kinds of ‘trtamational instru- 


ree- 
solemnity or fo ny bur it ee lg d Seater ee capaeee oy 

or formality, lces not matter oO 
characterizing an accord as an Intemational agreement, 
binding under Intemational law." David J. Bederman, inter- 
national Law Frameworks 25 (2001). 


pacta sunt servanda (pak-te sont ser-van-de). [Latin 


“agreements must be kept”] The rule that agree- 
ments and stipulations, esp. those contained in trea- 
ties, must be observed <the Quebec courts have 
been faithful to the pacta sunt servanda principle>. 
[Cases: Contracts 1. C.J.S. Contracts §§ 2-3, 9, 12.) 


pact de non alienando (pakt dee non ay-lee-o-nan- 


doh). [Latin] Civil law. An agreement not to alienate 
encumbered (esp. mortgaged) pro hg ® This stip- 
ulation will not void a sale to a third party, but it 
does allow the mortgagee to proceed directly against 
the mortgaged property without notice to the pur- 


pactio (pak-shee-oh). [Latin] Civil Jaw. 1. The negotiat- 
ing process that results in a pactum. 2. The pactum 
arrived at; an agreement. Pl. pactiones. 


paction (pak-shan). 1. pactio. 2. Int'l law. An agree- 
ment between two nations to be .performed by a 
single act. 

pactional, adj. Relating to or generating an agree- 
ment. — pactionally, adv. 


Pact of Paris. See KELLOGG-BRIAND PACT. 


pactum (pak-tom), n. [Latin] Roman & civil law. An 
agreement or convention, usu. falling short of a 
contract; a pact. — Also termed pactum conventum. Pl. 
pacta. 


factum constitutae (pak-tem kon-sta- 
t{y]oo-tee pi-kyoo-nee-ee). [Latin “agreement for a 
fixed sum of money"] See pactum: de constitulo. 
foawe corvinum de hereditate viventis (pak-tom 

or-vi-nem dee ha-red-i-tay-tee vi-ven-tis). [Latin 
“a Yaven-like contract on the inheritance of the 
_living”] An agreement concerning the succession 
of one still living. — Also termed poctum de succes- 
sione viventis; pactum super hereditale viventis. 

“It Is supposed that the Romans called this a corvine 


agreement (pactum cervinum) on account of the eager . 


of ravens, which prompts them to attack and 
commence to devour animals weakened and dying before 
death has actually taken place.” John Trayner, Trayner's 
Latin Maxims 429 (4th ed. 1894). 
pactum de constituto (pak-tam dee kon-sti-t[y]oo- 
toh). [Latin “an agreement") An informal agree- 
ment to pay an existing debt, one’s own or anoth- 
er’s, at a fixed time. @ The agreement was enforce- 
able by a praetor. Justinian extended the pactum de 
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constituto from money to debts of any kind. The 
pactum could also be used to give security; it differs 
from fidejussion mainly in its informality. — Also 
termed pactum constitutae pecuniae. See CONSTITU- 
‘TUM. Cf. FIDEJUSSION. 


pactum de non petendo (pak-tem dee non pa-ten- 
doh). [Latin “agreement not to sue"] An agree- 
ment in which a creditor promises not to enforce 
the debt. 


pactum de quota litis (pak-tom dee kwoh-ta h-tis). 
{latin “agreement about a portion of the amount 
in issue”] An agreement in which a creditor prom- 
ises to pay-a portion of a difficult-to-collect debt to 
@ person attempting to collect it; an agreement to 
share the proceeds of a litigation. 


pactum de retrovendendo -(pak-tam dee re-troh- 
ven-den-doh). [Latin] An agreement concerning 
the selling back of an object. © This agreement 
gave the seller the right to repurchase the item 
sold within a certain period and at a fixed price. 


pactum de successione viventis (pak-tam dee sak- 
ses[h]-ee-ob-nee vi-ven-tis). (Latin] See pactum cor- 
vinum de hereditate viventis. . 

pactum displicentiae -tem dis-pli-sen-shee-1). 
Roman law. A sale on esrb e The buyer had 
the property on trial and could reject it. 


pactum donationis (pak-tem doh-nay-shee-oh-nis). 
{Latin] An agreement to make a gift. @ Justinian 
made such agreements enforceable. If informal, 
the agreement would be valid up to a fixed sum 
(500 solidi). ; 

actum illicitum (pak-tam i-lis-e-tam). [Latin] An 
illegal agreement. 
pactum legis commissoriae (pak-tam lee-jis kom-i- 
sor-ee-ee). [Latin] An agreement under which the 
seller received the benefit of the lex commissoria. 
See LEX COMMISSORIA. 

actum legis commissoriae in pignoribus (pak-tam 
fees kom-i-sor-ee-ee in pig-nor-a-bas). [Law Lat- 
in] An agreement giving the pledgee the benefit of 
a forfeiture clause. See LEX COMMISSORIA. 

“The commissoriae in pignorlbus was ... @ 

pactum oe in pig 


right, whereby it Od deat the ous a 
was , C) were n 
redeamod jainst a ‘e day, the of reversion 
should be . the subject become the 

of him to whom ft was Impledged. 
Such stipulations were held In the Roman law to be coniva 
bonos mores; but, by the taw of Scotland, clauses In 
contracts, meron. , and the like, are effectu- 
al.” Willlam Bell, Bel’s and Digest of the Law of 


Scotiand 758 (Georges Watson ed., 7th ed. 1890). 


pactum liberatorium ‘(pak-tem lib-er-o-tor-ee-am). 
{Law Latin “a liberating agreement”] An agree- 
ment liberating parties from honoring a real right. 
® This type of agreement appears to have been 
long defunct. 


pactum super hereditate viventis i s[y]oo- 
per he-red-i-tay-tee vi-ven-tis). w Latin} See 
pactiem corvinum de hereditate viventis. 


pad, ub. Slang. (Of a lawyer, paralegal, etc.) to over- 


state the number of (billable hours worked). See 


| BILLABLE HOUR. — padding, n. 


Palace Court 


padded-payroll rule. See FIcTITIOUS-PAYEE RULE. 
paid-in capital. See Carita. 

paid-in fund. See FUND (1). 

paid-in surplus. See surPLus. 

paid-up insurance. See INSURANCE. 


paid-up lease. Oil & gas. A mineral lease that does not 
provide for delay-rental payments and does not sub- 
ject the lessor to any covenant to drill. ¢ In effect, 
the lessor makes all delay-rental payments, and per- 
haps a bonus, when the lease is signed. A paid-up 
lease may be used to lease a small area or a Racdaa: 
al interest, or for a short primary term or for small 
delay rentals. The lease is effective through the 
primary term. ; 

paid-up policy. See INSURANCE POLICY. 

paid-up stock. See full-paid stock under STOCK. 


pain and suffering. Physical discomfort or emotional 
distress compensable as an element of damages in 
torts. See paMaces. [Cases: Damages 31, 48. C.J.S. 
Damages §§ 92, 94; Torts § 66.] 


pain of, on. See ON PAIN OF. 


pains and penalties, bill of. See BILL OF PAINS AND PEN- 
ALTIES. 


pair. Parliamentary law. Two voters, usu. legislators, on 
cppemte sides of an issue who agree that they will 
abstain if either cannot vote on the issue. @ A pair is 


but ig, 
bloc tN odbc ape St Mahle ine era 
agrees with a member who would pica ping tu 
the first member not to vote, has long been in Con- 
and some of the states and has been recognized b 

@ courts. Each house of the legislature, under the author 
ty to make rutes for its own governance, has power to 
recognize what are called ‘pairs.’ National Conference of 
State pps pg Mason's Manuai of Legisiative Procedure - 
§ 538, at 385 (2000). 


paired vote. See VOTE (1). 


pais (pay or pays). See IN PAIS. 

Palace Court. Hist. A court having jurisdiction over all 
personal actions arising within 12't.iles of Whitehall. 
@ This court was created by James I in response to 
complaints about the inconvenience of using the 
itinerant Court of the Marshalsea; its jurisdiction was 
similar, but the court remained in Whitehall. It was 
abolished along with the Court of the Marshalsea in 
1849. — Formerly also termed curia palatii. See 
COURT OF THE MARSHALSEA. 

“The court of the marshaisea, and the palace court at 

Westminster, ots distinct courts, are ea aly Senda 

founded together. former was originally holden before 

the st and marshal of the king's house, and was 


servants, that 

and thereby the king lose thelr service.... But this court 
being , and obliged to follow the king in all his 
fogresses, SO by the removal of the household, ac- 
ions were frequently discontinued, and doubts having aris- 
edict pened glen orb eper al ARE plat! age 
new court of record, 8 Curia palatil, or . 
Serial cates the steward of the household ana wag 


pallmony 
oo Commentaries on the Laws of England 76 
(1768). 


palimony (pal-a-moh-nee). [Portmanteau word from 
al + alimony] 1. A court’s award of post-relation- 
ship support or compensation for services, money, 
and goods contributed during a long-term nonmari- 
tal relationship, esp. where a common-law marriage 
cannot be edablished. The term originated in the 
press coverage of Marvin v. Marvin, 557 P.2d 106 
(Cal. 1976). Cf. alimony. [Cases: Marriage 754. 
C.J.S. Marriage §§ 43-44] 2. Loosely, child support. 
This sense is esp. common in the United Kingdom. 


lio co ire (pal-ee-oh koh-op-o-r1-ree). [Latin “to 
ssp ait a tine) Hist. A nautage of persons 
who have“already had a child together. @ The palli- 
_ um was a veil or cover over the bride, which was 
extended to cover the bastard child. Its removal at 


the wedding was deemed to legitimate the child. 


Palmer’s Act. An English statute, enacted in 1856, 
giving a person accused of a crime falling outside the 
jurisdiction of the Central Criminal Court the right 
to have the case tried in that court. St. 19 & 20 Vict. 
ch. 16. — Also termed Central Criminal Court Act. See 
CENTRAL CRIMINAL COURT. 

’ palming off. See passinc OFF. 

Palsgraf rule (pawlz-graf). Torts. The principle that 
negligent conduct resulting in injury will lead to 
epee if the actor could have reasonably fore- 
seen that the conduct would cause the injury. ¢ In 
Palsgraf v. Long Island R.R., 162 N.E. 99 (N.Y. 1928), 
two railroad attendants negligently dislodged a pack- 
age of fireworks from a man they were helpin 
board a train. The package exploded on impact an 
knocked over some scales that fell on Mrs. Palsgrat. 
The New York Court of Appeals, in a 4-3 majority 
opinion written by Chief Justice Benjamin Cardozo, 


held that the attendants could not have foreseen the . 


ee of injury to Palsgraf and therefore did not 

reach any duty to her. In the dissenting opinion, 
Justice William S, Andrews asserted that the duty to 
exercise care is owed to all, and thus a negligent act 
will ng oe the actor to liability to all persons proxi- 
mately harmed by it, whether or not the harm is 
foreseeable. Both opinions have been widely cited to 
support the two views expressed in them. [Cases: 
Negligence 213. C.J.S. Negligence § 34.] 

Pan-American Convention.. ight. One of a series 
of copier conventions held among Western 
Hemisphere countries to negotiate treaties patterned 
after the Berne Convention. ® The first Convention 
was held in 1902, the last in 1946. The largest was 
the 1910 Pan American Convention in Buenos Aires. 


pandect (pan-dekt). 1. A complete legal code, esp. of a 
nation or a system of law, together with commen- 
tary. 2. (cap. & pl.) The 50 books constituting Justini- 
an's Digest (one of the four works making up the 
Corpus Juris Civilis), first published in ap. 533. © The 
substance of 2,000 treatises was distilled into this 
abridgment. One estimate is that 3 million lines were 
reduced to 150,000. This‘ Woes te amount of 
work was carried out in three short years (AD. 
530-533) by a commission of 17 jurists headed by 
Tribonian. — Also spelled (in reference to German 
law) pandekt. — Also termed (in sense 2) Digest. Pl. 
pandects, pandectae. See CORPUS JURIS CIVILIS. 
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pander, x. One who engages in pandering. — Also 
termed panderer. See Pimp. 


pandering (pan-der-ing), n. 1. The act or offense of 
recruiting a prostitute, finding a place of business for 
a prosecute, or peril customers for a praste 
tute. — Also termed promoting prostitution. es: 
Prostitution @1. C.J.S. Prestitntion and Related Of- 
fenses §§8 2-4, 8-13, 17, 21-24.) 2. The act or offense 
of selling or distributing textual or visual material 
(such as magazines or videotapes) ear advertised 
to appeal to the recipient's sexual interest. @ Al- 
though the concept of pandering was invoked by the 
U.S. Supreme Court in Ginzburg v. United States, 383 


U.S. 463, 86 S.Ct. 942 (1966), it has seldom been — 


discussed by the Court since then. — pander, vb. 
P & L. abbr. Profit and loss. See INCOME STATEMENT. 


Panduit test. Patents. A four-factor test for measuring ; 


profits lost because of patent infringement. ® The 
patentee must bbe (1) that there was a demand for 
the product; (2) that the patentee had the manufac- 
turing and marketing capacity to meet that demand; 
(3) that there were no acceptable noninfringing al- 
ternatives on the market; and (4) how much was lost 
in profits. Panduit . v. Stahlin Bros. Fibre Works, 
Inc., 575 F.2d 1152 (6th Cir. 1978). [Cases: Patents 
318. C.J.S. Patents §§ 561-562.) 


panel. 1. A list of persons summoned as potential 
jurors. 2. A group of persons selected for jury duty; 
VENIRE. [Cases: Jury @°66, 78. C.J.S. Juries §§ 271, 
312, 340-341.] 3. A set of judges selected from a 
complete court to decide a specific case; esp., a 
group of three judges designated to.sit for an appel- 
te court. [Cases: Courts €=90(2). CJ.S. Cosrts 
§ 141.] 4. Scots law. A person indicted in a crime; the 
accused. — Also spelled (in sense 4) pannel. 


panelation (pan-ol-ay-shen). The act of empaneling a 
jury. — Also spelled panellation. 


panel attorney. A private attorney who represents 
indigent defendants at government expense. 


panel-shopping. The practice of choosing the most 
favorable group of judges to hear an appeal. 


pannage (pan-ij). Hist. 1. The right to feed animals, 
a swine, on the windfallen nuts, etc. in a forest. 2. 
payment made to a forest's owner in exchange 


for the right. 
papal law (pay-pel). See CANON Law. 


paper. 1. Any written or printed document or in- 
strument. 2, A negotiable document or instrument 
evidencing a debt; esp., commercial documents or 
negotiable instruments considered as a group. See 
NEGOTIABLE INSTRUMENT. 3. (p.) COURT PAPERS. 


accommodation paper. See ACCOMMODATION PAPER. 


bankable paper. Notes, checks, bank bills, drafts, 
and other instruments received as cash by banks. 


bearer paper. An instrument payable to the person 
who holds it rather than to the order of a specific 
person. @ Bearer paper is negotiated simply by 
delivering the instrument to a transferee. — Also 
termed bearer document; bearer instrument. [Cases: 
Bills and Notes 210. C.J.S. Bills and Notes; Letters 
of Credit § 145.) 
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chattel paper (chat-al). See CHATTEL PAPER. 


commercial paper. 1. An instrument, other than 
cash, for the payment of money. © Commercial 
paper — typically existing in the form of a draft 
(such as a check) or a note (such as a certificate of 
deposit) — is governed by Article 3 of the UCC. 
But even though the UCC uses the term commercial 


fae? 


and Notes; Letters of Credit 8§ 2-3, 5-6, 8-9, 17-18, 

22.) 
“ ‘Commercial * ts cather lar th technica! 
mercial paper 8 popular ana rele 


; used, ‘ ni 
decisions of courts, to designate those simple forms ‘of 
contract long recognized tn the world’s commerce and 
goveiee by the law merchant.” 1 Joseph F. Randotph, A 
a a ee a 1, at 1 (2d ed. 
“Defined most broadly, commercial paper refers to any 
warting ermod yng tans that are customarily conveyed by 
erring the . A large subset of com puper 
consists of such writings that are negotiable, which means 
that the law enables a transferee to acquire the embodied 
rights free of claims and defenses against the feror.” 


transferor. 
Richard E. Speldel, bars spe instruments and Check Col- 
fection in a Nutshell 1 (4th ed. 1993). 


2. Such instruments collectively. — Also termed 
bills and notes. 3. Loosely, a short-term unsecured 
promissory note, usu." issued and sold by one 
company to meet another company’s immediate 
cash needs. 


commodity paper. An instrument representing a 
loan secured by a bill of lading or warehouse 
receipt. 


order paper. An instrument payable to a specific 
Payee or to any person that the payee desig- 
nates. — Also ‘termed order ° instru- 
ment. (Cases: Bills and Notes €208. C.J.S. Bills and 
Notes; Letters of Credit §§ 189, 143, 146. 

per loss. See Loss. . 


aN: . 


i paper market. See derivative market under MARKET. 
paper money. See MONEY. 

" paper patent. See PATENT (3). 

; paper profit. See rrorit (1. 

: papers. See CouRT PAPERS. 

. paper standard. A monetary system based entirely on 


« 


H 
1 
4 
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paper; a system of currency that is not convertible 
into gold or other precious metal. Cf. GOLD STANDARD. 


paper street. See STREET. 

paper title. See record title under TITLE (2). 
Papian law. See LEX PAPA POPPEA. 

par. See PAR VALUE. 


rage (par-ij), n. [Law French] Hist. Equality of con- 
dition, blood. or dignity; esp., the equal tenure in 


parata executlo 


land existing among the nobility who inherit from a 
common ancestor. — Also termed paragium. Cf. pts- 
PARAGARE (2). 


paragium (po-ray-jec-am). [Law Latin] paraGe. 
parajudge. See UNITED STATES MAGISTRATE JUDGE. 


paralegal, n. A person who assists a lawyer in duties 
related to the practice of law but who is not a 
licensed attorney. — Also termed legal assistant; legal 
analyst. — paralegal, adj. 

paralegalize, vb. Slang. To proofread, cite-check, and 
otherwise double-check the details in (a legal docu- 
ment). a 


parallel citation. See CITATION (3)... 


parallel imports. Goods bearing valid trademarks that 
are manufactured abroad and ‘imported into the 
United States to compete with pee manufac- 
tured goods bearing the same valid trademarks. @ 
Domestic parties commonly complain that parallel 
Hse compete unfairly in the U.S. market. But 
U.S. trademark law does not prohibit the sale of 
most salon imports. — Also termed gray-market 
goods. See gray market under MARKET. 


parallel parenting. See PARENTING. 


parallel research. Intellectual property. The coincident 
but independent development of similar information 
or ideas by more than one person. @ Parallel re- 
search may be offered to establish an independent- 
conception defense. If more than one person inde- 
pendently reaches the same result, each may protect 
the product as a trade secret. 


paramount title. See TITLE (2). 


paraph (par-of), n. 1. Hist. A flourish that follows a 
signature, intended as a safeguard against forgery. 2. 
Ctvil law. A signature itself; esp., a notary public’s _ 
signature on a document, followed by the date, 
names of the parties, and seal. : 


paraph (par-of), vb. Civil law. To add a paraph to 
<paraphed the contract>. 


parapherna (par-o-for-no), n. (Greek'<“things brought 
on the side”] 1. Roman law. Property of a wife not 
forming part of her dowry. See post). 2. Scots law. A 
married woman’s personal property, such as cloth- 
ing, jewelry, and intimate possessions, which a hus- 
band did not acquire by virtue of marriage. See jus 
MARITI. 

paraphernalia (par-o-fer-nay-lee-a). Hist. Property that 
a vile was allowed to keen, in addition to her dowry, 
on the death of her husband. 


“{IIn one particular Instance the wife uire a proper- 
ly In ped gal ‘her husband's goods: whi ! remain to 


dower." 2 Willam Blackstone, Commentaries on the Laws of 
England 435-36 (1765). 


paraphernal property. See extradotal property under 
PROPERTY. 
Paraphrase of Theophilus. See insT:TUTE (4). 


parata executio (po-ray-to ek-se-kyoo-shee-oh). [Law 


Latin “a prepared diligence”] Scots law. A creditor's 


paratitla 


completed diligence allowing the creditor to proceed 
to obtain payment of a debt. 


peratitla (par--tit-le), n. pi. [Law Latin “next to the 
title”] Roman & civil law. Notes or abstracts prefixed 
to titles of law, giving a summary of their contents. 


paratum habeo (pe-ray-tem hay-bee-oh). [Law Latin “I 
have him in readiness”) Hist. A sheriff's return of a 
capias ad respondendum, signifying that the defendant 
is ready to be brought to court. 


paratus est verificare (po-ray-tes est ver-a-fi-kair-ee). 
{Law Latin] He is ready to bade A @ This phrase 
formerly concluded a verified pleading. 

paravail (par;e-vayl or par-a-vayl), adj. [Law French 
“at the bottom”) Hist. (Of a tenant) holding of anoth- 
er tenant. 


,n. 1. A small package or bundle. 2. A tract of 
land; esp., a continuous tract or plot of land in one 
possession, no part of which is separated from the 
rest by intervening land in another's possession. 


parcel, vb. To divide and distribute (goods, land, etc.) 
<Alex parceled out the inheritance>. 


parcenary (pahr-sa-ner-ee). See COPARCENARY. 
parcener (pahr-sa-nar). See COPARCENER. 


parco fracto (pahr-koh frak-toh). See DE PARCO FRACTO. 


par delictum (pahr di-lik-tom). [Latin] Equal guilt; 
equal wrong. 

pardon, n. The act or an instance of officially nullify- 
ing punishment or other legal consequences of a 
crime. @ A pardon is usu. granted by the chief 
executive of a government. The President has the 
sole power to issue pardons for federal offenses, and 
state governors have the power to issue pardons for 
state crimes. — Also termed executive pardon. See 
CLEMENCY. Cf. COMMUTATION (2); REPRIEVE. (Cases: Par- 

- don and Parole €23. C.J.S. Pardon and Parole 
§§ 11-12, 14-16, 22-26, 29-30.] — pardon, vb. 


“The term pardon is first found In early French law and 
derives trom the Late Latin perdonare (‘to grant freely’), 


sion by a head of to r of an offense, in 
ah or remission of the full punishment that he has 
* Lestie Sebba, “Amnesty and Pardon,” In 1 


of Crime.and Justice 59, 69 (Sanford H. Kadish 
ed., 1883). ~. 
absolute pardon. A pardon that releases the ldo 
doer from punishment and restores the offender's 
civil rights without qualification. — Also termed 
pardon, unconditional pane [Cases: Pardon 
and Parole @23. CJ.5. Pardon and Parole 
§§ 11-12, 14-16, 22-26, 29-30.) 


conditional pardon. A pardon that does not be- 
come effective until the wrongdoer satisfies a pre- 
requisite or that will be revoked upon the occur- 
rence of some specified act. [Cases: Pardon and 
Parole €-23. C.J.S. Pardon and Parole §§ 11-12, 
14-16, 22-26, 29-30.] 


faultless pardon. A pardon granted because the act 
for which the person was convicted was not a 
crime. 


general pardon. See AMNESTY. 
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partial pee A pardon that exonerates the of- 
fender from some but not all of the punishment or 
legal reek ee of a crime. [Cases: Pardon and 
Parole €°23. C.J.S. Pardon and Parole §§ 11-12, 
14-16, 22-26, 29-30.] 


pardon attorney. A Justice Department lawyer who 
considers applications for federal pardons and for- 
wards those of promising candidates for review by 
the President. 


farens binubus (par-enz bi-n[y]oo-bas). [Latin “twice- 
married nt} law. A parent who has 
remarried. 


parens patriae (par-enz pay-tree-ee or pa-tree-1). [Lat- 
P his or her country"] 1. The state 


8§ 2, 16.] 2. A doctrine by which a government has 
standing to prosecute a lawsuit on behalf of a citizen, 
esp. on be of someone who is under a legal 
disability to prosecute the suit <parens patriae al- 
lowed the state to institute proceedings>. © The 
state ordinarily has 10 standing to sue on behalf of 
its citizens, unless a separate, sovereign interest will 
be served by the suit. — Also termed doctrine of 
parens iae. [Cases: Infants @2; States $190. 
C.J.S. Infents §§ 12; 108, 198; States §§ 297, 314.] 


parent. 1. The lawful father or mother of someone. © 
In ordinary usage, the term denotes more than 
responsibility for conception and birth. The term 
commonly includes (1) either the natural father or 
the natural mother of a child, (2) the adoptive father 
or adoptive mother of a child, (3) a child's putative 
blood parent who has expressly acknowledged pater- 
nity, and (4) an individual or agency whose status as 
guardian has been established by judicial decree. In 
law, parental status based on any criterion may be 
terminated by judicial decree. In other words, a 
person ceases to be a legal parent if that person's 
status as a parent has been terminated in a legal 
proceeding. — Also termed legal parent. [Cases: Par- 
ai ra Child 1. CJ.S. Parent and Child §§ 1-12, 
01. 


absent parent. See noncustodial parent. . . 


adoptive parent. A parent by virtue of ‘legal adop- 
tion. See aportion. [Cases: Adoption 4. C.J.S. 
Adoption of Persons §§ 13-17, 23-24.) - 

biological parent. The woman who provides the 
egg or the man who provides the sperm to form 
the zygote that grows into an embryo. — Also 
termed genelic parent. : 
birth parent. Either the biological father or the 
mother who gives birth to a child. — Sometimes 
written birthparent. 

constructive parent. See equitable parent. 

custodial parent. The parent awarded physical cus- 
. tody of a child in a divorce. See puysicaL cusropy 
(2). Cf. noncustodial parent. 


de facto parent. An adult who (1) is not the child's 
legal parent, (2) has, with consent of the child's 
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legal parent, resided with the child for a significant 
period, and (3) has routinely performed a share of 
i the caretaking functions at least as great as that of 
the parent who has been the child's primary care- 
giver without any expectation of compensation for 
this care. @ Because the status of de facto parent is 
subordinate to that of legal parent, a person who 
expects to be afforded the status of parent should, 
i if possible, adopt the child. The primary function 
a of this conceptual status is to provide courts with a 
means for maintaining a relationship between a 
child and an adult who has functioned as a parent 
when that adult is prohibited from legally adopt- 
ing the child.'The status is usu. limited to a person 
who has assumed the role of parent with the 
knowledge and consent, either express or implied, 
of the legal: parent. But it may also arise when 
there is a total failure or inability of the legal 
parent to perform parental duties. Cf. equitable 
parent; psychological parent. 
Disneyland parent. A noncustodial parent who in- 
dulges his or her child with gifts sad od times 
during visitation and leaves most or all disciplinary 
ee to the other parent; esp., a noncus- 
todial parent who provides luxuries that the custo- 
dial parent cannot afford but performs no disci- 
ptinary duties, in an effort to gain or retain the 
child’s affection. See LOLLIPOP SYNDROME. 
t 


domiciliary parent. A parent with whom a child 
lives. 


dual-residential parent. A pat who shares pri- 
mary residential responsibility for a child with the 
other parent when each provides a residence that 
is substantially a primary residence. ® In many 
jurisdictions, dual residence is referred to as joint 
physical custody. See RESIDENTIAL RESPONSIBILITY; 
cusTopy (2). Cf. residential parent: 


icici parent. 1. A husband who, though not 
e biological father, is treated by the court as the 
father in an action for custody or visitation, usu. 
when the husband (1) has treated the child as his- 
own while married to the child’s mother, (2) is the, 
only father the child has ever known, and (3) seeks 
the rights of fatherhood. 2. A mother or father, 
not by blood or adoption, but by virtue of the close 
parent-like relationship that exists between that 
person and a child. © The status of equitable 
parent is a legal fiction that is used as an equitable 
remedy. Most commonly, the status of equitable 
parent arises when a person, living with the child 
and one of his or her legal or natural parents, 
forms a close bond with the child and assumes the 
duties and responsibilities of a parent. — Also 
termed constructive parent. See adoption by estoppel 
under aporrion. Cf. psychological parent; de facto. 
parent. 


foster parent. An adult who, though without blood 
ties or legal ties, cares for and rears a child, esp. an 
orphaned or neglected child who might otherwise 
be deprived of nurture, usu. under the auspices 
and direction of an agency and for some compen- 
sation or benefit. © Foster parents sometimes give 
care and support temporarily until a child is legal- 
ly adopted by others. See Frosrer care. Cf. faster 


ge Parent may 


parentage 


child under cyto. (Cases: Infants 226. C.J.S. 
Adoption of Persons §§ 10-12.] 


genetic parent. See biological parent. 
godparent. See GODPARENT. 
intended parent. See intentional parent. 


intentional parent. The person whose idea it is to 
have and raise a child and who (1) enters into a 
surrogacy contract with a surrogate mother, and 
{2) is the legal parent of the child regardless of any 
genetic link to the child. — Also termed intended 
parent. See intended child under CHILD. 


noncustedial parent. In the child-custody laws of 
some states, a parent without.the primary custody 
tights of a child; esp., the:parent not awarded 
physical custody of a child:in a divorce. @ The 
noncustodial parent is typically awarded visitation 
with the child. — Also termed nonresidential parent; 
possessory conservator, absent parent. See PHYSICAL CUS- 
TODY (2). Cf. custodial parent. (Cases: Child Custody 
175-231.) 


nonresidential parent. See noncustodial parent. 


parent by estoppel. A man who, though not a 
child's legal father, is eeorped from denying lia- 
bility for child support. @ This estoppel usu. arises 
when the man (1) has lived with the child for at 
least two years, (2) has believed in good faith that 
he was the child’s father, (3) has accepted parental 
responsibilities, and (4) has entered into a copar- 
enting agreement with the child’s mother — and 
when the court finds that recognition of the status 
of parent is in the child's best interests. See esTop- 
PEL. 

primory domiciliary parent. In a joint-custody ar- 
rangement, the parent who exercises primary 
physical custody. See joint custody under custopy 
(2). 


psychological ¢. A person who, on a continu- 
ing and regular basis, provides for a child's emo- 
tional and pat needs. @ The psychological 
the biological parent, a foster par- 
ent, a guardian, a common-law parent, or some 
other person unrelated to the child. 
residential parent. A parent who has primary resi- 
dential responsibility for a child and who is not a 
dual-residential parent. See RESIDENTIAL RESPONSI- 
BILITY. Cf. dual-residential parent. 


stepparent. The spouse of one’s mother or father 
by a later marriage. (Cases: Parent and Child 
15. CJS. Parent and Child §§ 345-350, 
357-358.) 


surrogate parent, 1. A person who carries out the 
role of a parent by court appointment or the 
voluntary assumption of parental responsibilities. 
Cases: Parent and Child @°15. C.J.S. Parent and 
Child §§ 345-350, 357~358.] 2. See surrogate mother 
(2) under MOTHER. 


2. See parent corporation under CORPORATION. 


parentage (pair-on-tij or par): The state or condition 


of being a parent; kindred in the direct mecending 
line. (Cases: Parent and Child 1. C.J.S. Parent a 
Child §§ 1-12, 201.] 


parentage action 


parentage action. See PATERNITY SUIT. 
parental access. See VISITATION (2). 


tal-alienatior syndrome. See PARENT-ALIENATION 
SYNDROME. 


parental-autonomy doctrine. The principle that a par- 
ent has a fundamental right to raise his or her child 
and to make all decisions regarding that child free 
from governmental intervention, unless (1) the 
child's health and welfare are jeopardized by the 
parent's decisions, or (2) public health, welfare, safe- 
ty, and order are threatened by the parent's deci- 
sions. © The Supreme Court first recognized the 
doctrine of parental autonomy over the family in 
Meyer v. Nebraska, 262 U.S. 390, 43 S.Ct. 625 
(1923). — Also termed family-cutonomy doctrine. Cf. pa- 
RENTAL-PRIVILEGE DOCTRINE. 


parental-consent ‘statute. A statute that requires a 
tmitcor to obtainshis or her parent's consent before 
receiving electivé'medical treatment. @ Without pa- 
rental consent, a physician or other medical profes- 
sional commits a battery upon a child when giving 
nonemergency medical treatment. To pass constitu- 


tional muster,,a parental-consent statute must in- | 


’ clude a judicial-bypass provision. Planned Parenthood 
of Southeastern Pa. v. Casey, 505 U.S. 833, 112 S.Ct. 
791 (1992). — Also termed l-consent treatment 
statute. See JUDICIAL-BYPASS PROVISION. Cf. PARENTAL-NO- 
TIFICATION STATUTE; MATURE-MINOR DOCTRINE. 


parental-consent treatment statute. See PARENTAL-CON- 
SENT STATUTE. 

parental consortium. See CONSORTIUM. 

parental-discipline privilege. A parent’s right to use 
reasonable force or to impose reasonable punish- 
ment on a child in a way that is necessary to control, 
train, and educate. @ Several factors are used to 
determine the reasonableness of the action, includ- 
ing whether the actor is the parent; the child’s age, 
sex, and physical and mental state; the severity and 
foreseeable consequences of the punishment; and 
the nature of the misconduct. Cf. PARENTAL-PRIVILEGE 
DOCTRINE. 


parental functions. See PARENTING FUNCTIONS. 


parent-alienation syndrome. A situation in which one 
parent has manipulated a child to fear or hate the 
other parent; a condition resulting from a parent's 
actions that are designed to poison a child's relation- 
ship. with the other parent. © Some mental-health 
specialists deny that this phenomenon amounts to a 
“psychological syndrome.” — Also termed parental- 
alienation syndrome. 


parental immunity. See IMMUNITY (2). 


parental-immunity doctrine. See parental immunity (1) 
under IMMUNITY (2). 


parental kidnapping. See KIDNAPPING. 


Parental Kidnapping Prevention Act. A federal law, 
enacted in 1980, Brovicing a penalty for child-kid- 
napping by a noncustodial parent and requiring a 
state to recognize and enforce a child-custody order 
rendered by a court of another state. 28 USCA 
§ 1738A; 42 USCA §§ 654, 655, 663. — Abbr. 
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PKPA. Cf. UNIFORM CHILD CUSTODY JURISDICTION ACT; 
tae KIDNAPPING ACT, [Cases: Child Custody 723, 
8.] 


parental-liability statute. A law obliging parents to 
pay damages for torts (esp. intentional ones) com- 
mitted by their minor children. @ All states have 
these laws, but most limit the parents’ monetary 
liability to about $3,000 per tort. Parents can also be 
held criminally liable for the acts of their children. 
One group of laws is aimed at contributing to the 
delinquency and endangering the welfare of a mi- 
nor. More recently, the laws 
improper supervision and failure to supervise. The 
first law aimed at punishing parents for the acts of 
their children was enacted in Colorado in 1903. By 
1961 all but two states had enacted similar laws. At 
least five states make it a felony for a parent to 
intentionally, knowingly, and recklessly provide a 
firearm to a child, or permit the child to handle a 
firearm, when the parent is aware of a substantial 
risk that the child will use the weapon to commit a 
crime. — Also termed parental-responsibility statute; 


. failure-to-supervise statute. Cf. PARENTAL-RESPONSIBILITY 
[ 


STATUTE. : Parent and Child 13.5. C.J.S. 
Parent and Child §§ 191, 309-315.] 


parental-notification s.atute. A law that requires a 
— to notify a minor’s parent of her intention 
to have an abortion. Cf. PARENTAL-CONSENT STATUTE. 


parental-preference doctrine. The principle that cus- 
tody rt minor child should ordinarily be granted 
to a fit parent rather than another person. @ The 
reference can be rebutted by proof that the child's 
est interests are to the contrary. — Also termed 
parental-rights doctrine; parental-superior-rights doctrine; 
porenlel prem mpors . Cf. BEST INTERESTS OF THE 
CHILD. [ : Child Custody €=460.] 


parental-presumption rule. See PARENTAL-PREFERENCE 
DOCTRINE. 


parental-privilege doctrine. The parent's right to dis- 
cipline Fis or her child reasonably, to use reasonable 
child-rearing practices free of governmental interfer- 
ence, and to exercise decision-making authority over 


the child. Cf. pARENTAL-AUTONOMY DOCTRINE; PARENTAL- 


4 DISCIPLINE PRIVILEGE. 


parental-responsibility statute. 1. A law imposing 
criminal sanctions (such as fines) on parents whose 
minor children commit crimes as a result of the 
parents’ failure to exercise sufficient control over 
them. — Also termed control-your-kid law. 2. PARENTAL- 
LIABILITY STATUTE. [Cases: Parent and Child @=13.5(2, 
4). C.J.S. Parent and Child §§ 191, 312-315.] 


parental rights. A parent’s rights to make all decisions 
concerning his or her child, including the right to 
determine the child's care and custody, the right to 
educate and discipline the child, and the right to 
control the child’s earnings and property. See TERM!- 
NATION OF PARENTAL RIGHTS. [Cases: Parent and Child 
€>1-8. C.J.S. Parent and Child §§ 1-12, 40-54, 192, 
201, 257-278, 327, 329-344.] 


parental-rights doctrine. See PARENTAL-PREFERENCE DOC- 
TRINE. 


parental-superior-rights doctrine. See PpARENTAL-PREF- 
ERENCE DOCTRINE. 
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parent application. See PATENT APPLICATION. 
parent by estoppel. See parENT. 


parent-child immunity. See parental immunity under 
IMMUNITY (2). 


parent-child relationship. See RELATIONSHIP. 
parent committee. See COMMITTEE. 


parent company. See parent corporation under CoRPORA- 
TION. 


parent corporation. See CORPORATION. 


parentela (par-on-tee-la), n. pl. [Law Latin) Persons 
who can trace descent from a common ancestor. 


parentelic method (par-on-tee-lik or -tel-ik). A scheme 
of computation used to determine the paternal or 
maternal collaterals entitled to inherit when a child- 
less intestate decedent is not survived by parents or 
their issue. © Under this method, the estate passes to 
grandparents and their issue; if there are none, to 
great-grandparents and their issue; and so on down 
each line until an heir is found. The Uniform Pro- 
bate Code uses a limited parentelic system: it looks 
first to the grandparents and their issue, but if no 
heir is found in that line, the search ends and the 
estate escheats to the state. See DEGREE (6). Cf. GRADU- 
AL METHOD. - 


parent filing date. See effective filing date under DATE. 


parenticide (pa-ren-ta-sid). 1. The act of murdering 
one’s parent. 2. A person who murders his or her 
parent. — parenticidal, adj. 


parenting, n. 1. Performance of the functions of a 
parent. 2. One or more methods of child-rearing. 


parallel parenting. A situation in which divorced 
parents, although disagreeing on some aspects of 
child-rearing, allow cach other to handle discipline 
and daily regimens in their own individual ways 
when with the child. : 


shared parenting. Cooperation between divorced 
parents in child-rearing. 


parenting agreement. See PARENTING PLAN. 


parenting function. A ‘task that serves the direct Ur 
day. y needs of a child or of a child's family. @ 
Parenting functions include providing necessaries, 
making decisions about the child's welfare, and 
maintaining the family residence. Cf. CARETAKING 
FUNCTIONS. 


parenting plan. A plan that allocates custodial respon- 
sibility and decision-making authority for what 
serves the child's best interests and that provides a 
mechanism for resolving any later disputes between 
parents. — Also termed parenting agreement. See cus- 
TODY (2); CUSTODIAL RESPONSIBILITY; DECISION-MAKING RE- 
SPONSIBILITY. 


parenting time. See VISITATION (2). 

pares curiae (par-cez kyoor-ee-ee). [aw Latin “peers 
of the court”) Hist. 1. A lord's tenants who sat in 
judgment of a fellow tenant. 2. PARES CURTIS. 


pares curtis (par-eez ker-tis). (Law Latin] Hist. The 
peers of the court. — Also termed pares curiae. 


af ee pas-[y]oo). [Latin “by equal step”] 


Paris Convention for the Protection of Industrial Property 


“The lord was, In early times, the lagisiator and judge over 
all his feudatories: and therefore the vassals of the inferior 
lords were bound by thelr fealty to attend their domestic 
were instituted in every manor or 
barony, for doing eppedy and effectual Justice to all tha 
tanants) in order as well to answer 


. Commentaries on 
(1766). 
pares regni (par-eez reg-nt). (Law Latin] Hist. Peers of 
the realm. 


Pareto optimality (pe-ray-toh or pe-ret-oh), n. An 
economic situation in which no person can be made 
better off without making someone else worse off. 
The term derives from the work of Vilfredo Pareto 
(1848-1923), an Italian economist and sociologist. — 
Pareto-optimal, adj. 

Pareto superiority, n. An economic situation in which 
an exchange can be made that benefits someone and 
injures no one. @ When such an exchange can no 
longer be made, the situation becomes one of Pareto 
optimality. — Pareto-superior, adj. 


pari causa, in. See IN PARI CAUSA. 
pari delicta, in. See IN PARI DELICTO. 


paries communis (pair-ee-eez ke-myoo-nis). [Latin] A 
common wall; a party wall. 

paries oneri ferendo, uti nunc est, ita sit (pair-ee-eez 
on-gr-! fa-ren-doh, yoo-ti nongk est, 1-ta sit). [Latin] 
Roman law. The wall for bearing the burden, as it 
now is, so let it be. © The phrase constituted the 
urban servitude oneris ferendi. See ONERIS FERENDI; JUS 
ONERIS FERENDI; servilus oneris ferendi under SERVITUS. 


pari materia, in. See iN PARI MATERIA. 


parimutuel betting (par-i-myoo-choo-al). A system of 
gambling in ar bets placed on a race dk pooled - 
and then paid (less a management fee and taxes) to’ 
those holding winning tickets. (Cases: Gaming €>1.] 
pari passu (pahr-ce pahs-oo or pair-i, pair-ee, or par- 
alae fi 
at an equal pace; without preference <creditors of a 
bankrupt estate will receive distributions pari passu>. 


pari ratione (pair-1 ray-shee-oli-nee or rash-ee-oh-nee). 
[Latin] Roman & civil law. For the like reason; by like 
mode of reasoning. 


Paris Additional Act. Copyright. An 189§ amendment 
to the Berne Convention extending copyright pro- 
tection to photographs as derivative works. 


Paris Convention. See PARIS CONVENTION FOR THE PRO- 
TECTION OF INDUSTRIAL PROPERTY. 


Paris Convention for the Protection of Industrial 
Property. A treaty designed to unify and streamline 
patent poe and trademark applications 
among the signatories. @ The Convention eased the 
harsh effects of the first-to-file priority rule by allow- 
ing an applicant in any member country one year in 
which to apply in other member countries while 
maintaining the application's original priority date. 
It also banned patent-protection discri tio 
against residents of other member nations. Now 
administered by the World Intellectual Property Or- 


parish 


ganization, an agency of the United Nutions, the 
Convention was first signed in 1883 and revised 
most recently in 1970. — Often shortened to Paris 
Convention. — Also termed Paris Industrial Property 
Convention. 
“The 1883 Paris Convention for the Protection of Industria! 
Pro, is the 


parish. 1. In Louisiana, a governmental subdivision 
analogous to a county in other U.S. states. [Cases: 
Counties 1. C.J.S. Counties 8§ 2-4.] 2. Eccles. law. 
A division of a town or district, subject to the minis- 
try of one pastor. 


district parish. Eccles. law. A geographical division 
of an English parish made by the Crown’s commis- 
sioners for the building of new churches for wor- 
ship, celebration of marriages, christenings, and 
burials. 


parish court. See county court under court. 


Paris Industrial Property Convention. See Paris CON. 
VENTION FOR THE PROTECTION OF INDUSTRIAL PROPERTY. 


par item. See ITEM. 

parium judicium (pair-ee-em joo-dish-ee-om). [Law 
Latin] The judgment of peers; trial by a jury of one’s 
peers or equals. 

Parker doctrine. See STATE-ACTION DOCTRINE. 


g- 1. The sale of securities subject to an agree- 
ment that the seller will buy them back at a later 
time for a similar price. @ Parking is illegal if done to 
circumvent securities regulations or tax laws. It is 
often a method of evading the net-capital require- 
ments of the National Association of Securities Deal- 
ers (NASD), which requires a brokerage firm to 
discount the value of any stock it holds in its own 
account when it files its monthly report about its net- 
capital condition. To reach technical compliance 


with the NASD’s net-capital requirements, a broker-. , 


age firm “sells” stock from its own account to a 
customer at market price, af avoiding the dis- 
count for reporting pu . Having filed its re- 
port, it can then-“buy” the shares back from the 
customer, usu. at-the same price at which it “sold” 
the stock, plus interest. (Cases: Securities Regulation 
e=40.14. ETS. Securities Regulation § 160.] 2. The 
placement of assets in a safe, short-term investment 
while other investment opportunities are being con- 
sidered. — Also termed (in sense 1) stock-parking. 


parking-lot rule. The principle that workers’-compen- 
sation insurance covers the injuries suffered by an 
employee on the employer's premises when the em- 
ployee is arriving at or leaving work. — Also termed 
premises rule. (Cases: Workers’ Compensation €=750. 
C.J.S. Workmen’s Compensation § 445.] 


parliament. The supreme legislative body of some 
nations; esp. (cap.), in the United Kingdom, the 
national legislature consisting of the monarch, the 
House of Lords, and the House of Commons. 
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parliamentarian. Parliamentary law. A consultant 
trained in parliamentary law who advises the chair 
and others on matters of parliamentary law and 
procedure. © The parliamentarian, who is often a 
professional, only advises and never “rules” on pro- 


' cedural issues. See PARLIAMENTARY LAW; PARLIAMENTARY 


PROCEDURE. 
“The parllamentarian is a consultant, commonly a profes- 
sional, who advises the president and other o , com- 


mittees, and members on matters of cary proce- 
dure. The parliamentarian's role during a mesting is puraty 
an 


consultative one — 
gives to the chair alone the power to rule on questions of 
order or to answer parllamentary . After 
has expressed an o on a point, the 


orto 
It." Henry M. Robert, Robert's Rules of Order 
Newly Revised § 47, at 449-50 (10th ed: 2002). 
liamentary, adj. 1. Of or relating to a parliament. 
Pe poparenamnt its tas. Of or relatin io ‘les of order 
for the conduct of business in deliberative assem- 
blies. 

liamentary authority. A parliamentary manual that 
tan organization Seas adomeed for i deliberations 
and whose provisions govern the organization in 
every case to which they apply. as long as they are 
consistent with law and wii organization's gov- 

erning documents, See PARLIAMENTARY MANUAL. 


parliamentary diplomacy. See p1PLomacy. 
parliamentary divorce. See legisictive divorce under Di- 
VORCE. 


parliamentary inquiry. See Inquiry. 
parliamentary intent. See LEGISLATIVE INTENT. 


parliamentary law. The body of rules and precedents 
governing the proceedings of legislative bodies and 
cther del:berative assemblies. — Also termed parlia- 
mentary procedure. [Cases: Parliamentary Law 1. 
C.J.S. Parliamentary Law § 1.] 
“Thomas Jaffarson speaks of ‘the Parliamentary branch of 
the law.’ From this, country's Inning, it has been an 
undert assumption of our cuttura that what 
auth established as parliame law Is law — In 
the sense Bera bins in all sag beg except as 
may special rules varying from eneral 
cartiariay te Hei M. Robert, Robert’s Rates of 
Order Newly Revised sovi (10th ed. 2000). 


i 
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America, , Where the courts 
have power to make final decisions on all constitutional 
questions, the law has been evolving upon the basis of 
court decisions, and a considerable of judicial prec- 
edents has accumulated. The application of parliamentary 
tules to new situations is subject to the same mules of 
reasoning as the lication of established common law 
rules to new legal ons.” National Conference of State 
ip riergon lason's Manual of Legisiative Procedure § 44, 
at 40-41 (2000). 

common parliamentary law. 1. See general parlia- 
mentary law. 2. The common law as applied to 
parliamentary law; parliamentary law as it is found 
in judicial decisions. 


general parliamentary law. The basic principles 
and practices of parliamentary law, as commonly 
understood among a meeting's members based on 
their experience in other deliberative assemblies, 
that apply in the absence of adopted rules of 
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order. @ A parliamentary manual is evidence of the 
general parliamentary law. — Also termed common 
parliamentary law. 

“A deliberative assi 


ractices are.” ney M. Robert, Robert's Rules of Order 
lewly Revised § 1, at 3 (10th ed. 2000). 


arliameni manual. A code or reference, usu. a 
P 


commercially published book, that contains parlia- 
mentary rules and is offered for adoption by organi- 
zations as their parliamentary authority. @ The lead- 
ing parliamentary manuals in print in the United 
States are Roberts Rules of Order Newly Revised for 
nonlegislative badies, and Mason's Manual of Legisia- 
tive Procedure for-state legislatures. Cf. PARLIAMENTARY 


' AUTHORITY. 


parliamentary motion. See MOTION (2). 
parliamentary practice. See PARLIAMENTARY PROCEDURE. 


parliamentary privilege. 1. privILEGE (6). 2. See legisla- 
tive privilege under PRIVILEGE (1). 


parliamentary procedure. 1. PAR!IAMENTARY LAW. 2. 
Parliamentary law as applied in a particular organi- 
zation. including the parliamentary authority and 
other rules that the organization adopts. — Also 
termed parliamentary practice. 


parliamentary will. See wit. 


Parliament House. Scots law. The building in Edin- 
el that is the site of the Court of Session, the 
High Court of Justiciary, the attendant offices of 
both courts, and the library of the Faculty of Advo- 
cates. - 


parliamentum insanum, See MAD PARLIAMENT. 


parody. Intellectual property. A transformative use of a 
well-known work for purposes of satirizing, ridicul- 
ing, critiquing, or commenting on the original work, 
as opposed to merely alluding to the original to 
draw attention to the later work. © In constitutional 
law, a parody is protected as free speech. In copy- 
right law, a wor. 
parody and be a fair use of the copyrighted material, 
or else it may constitute infringement. [Cases: Copy- 
rights and Intellectual Property €53.2. CIS. Copy- 
rights and Intellectual Property 8§ 45-46, 48-50.) 

“Trademark even when offensive, do co a 
message, The mocaage may bo sina tat busiss and 

rod: pane gal aha en too seriously; a 
Ficemark parody reminds: us we ere free to laug' at 
the images and associations linked with the mark." LE 


imag a 
Bean, inc. v. Drake Publishers, Inc., 811 F.2d 26, 34 (1st Cir. 
1987) (per Bownes, J.). 


“We do not, of course, suggest that a Lande dle not harm 
the market at all, but when A 


mere- 
ly) suppresses co htt i ears 

“yh i" Campoel Aout Rose Music, inc., si 
U.S. , 691, 114 S.Ct. 1164, 1178 (1994) (Souter, J.) 
(citations omitted). : ; 


of a given sum of one 
country’s currency and the like sum of money of a 
foreign country into which: it is’ to -be exchanged. 


must meet, the definition of a-- 


parol-evidence rule 


parol (po-rohl or par-al), adj. 1. Oral; unwritten <par- 
ol evidence>. [Cases: Evidence €°397. C.J.S. Eui- 
dence §§ 1159, 1165, 1189.] 2. Not under seal <par- 
ol contract>. [Cases: Contracts € 36, 239. C.J.S. 
Contracts §§ 76, 415.) 


parol (pa-rohl or par-ol), n. 1. An oral statement or 
declaration. 2. Hist. The oral pleadings in a case. 
“Anciently pleadings were conducted In court orally, and 
the whole pleadings were called the parol; but for centuries 
ie A yt all gb lee Insane ahs age 
writing.” Edwin E. Bryant, The Law of Pleading Under the 
Codes of Civil Procedure 178-79 (2d ed. 1893). 
parol agreement. See parol contract (1) under Con. 
‘TRACT. 


parol arrest. See arrest. 
parol contract. See CONTRACT. 
parol demurrer. See DEMURRER. 


parole (pa-rohl), n. The release of a prisoner from 
imprisonment before the full sentence has been 
served. @ Although not available under some sen- 
tences, parole is usu. granted for good behavior on 
the condition that the parolee regularly report to a 
supervising officer for a specified period. . PARDON; 
PROBATION (1). [Cases: Pardon and Parole €41. C.J.S. 
Pardon and Parole § 42.] — parole, vb. 


“The essence of parole ts release from prison, before 
com 


of the sentence, on ‘condition that the prisoner 


abide by certain rules during the balance of the sentence. 
ge leay freedom.” 59 Am. Jur. 2d Pardon and Parole 


bench parole. See bench probation under PROBATION. 


juvenile . The conditional release of a juve- 
nile offender from confinement. — Also termed 
aftercare. [Cases: Infants @=281. CJ.S. Infants 
§§ 57, 69-85, 198-199, 206-214, 280.] 


parole board. A governmental body that decides 
whether prisoners may be released from prison be- 
fore completing their sentences. — Also termed - 


board of parole; eg commission. (Cases: Pardon and 
Parole 55. C.J.S. Pardon and Parole §§ 45-47.] 


| parolee (pe-roh-lee). A prisoner who is released on 


parole. 


parole revocation. The administrative act of returning 


a parolee to prison because of the. parolee’s failure to 
abide by the conditions of parole (as by committing a 
new offense). (Cases: Pardon and Parole 69. C.J.S. 
Pardon and Parole § 65.] 


» 


parol evidence. See EVIDENCE. 
parol-evidence rule. Contracts. The common-law 


rin- 
ciple that a writing intended by the parties to be a 
final embodiment of their agreement cannot be 
modified by evidence of earlier or contemporaneous 
agreements that might add to, vary, or contradict 
the writing. @ This rule usu. operates to prevent a 
party from introducing extrinsic evidence of negotia- 
tions that occurred before or while the agreement 
was being reduced to its final written form. See InTE- 
GRATION (2); MERGER (2). Cf. FOUR-CORNERS RULE. [Cases: 
leo} 397. CJ.S. Evidence §§ 1159, 1165, 
“The basic le ts often called the ‘ evidence rule’, 

eae = 


and this rule evidence is not admissibie to 
contradict or qualify a complete written contract. The rule Is 


parol! lease 


usually stated in the form of a mute of evidence, but it Is 
eobabiy bed: segatiod oo a nie o¢ winesanne lon: The 


ment.” P.S. Atiyah, An introduction to the Law 
Contract 161-62 (3d ed. 1881). 


ntly accepted 
to 


d the course er the 

of outright Ba n_ A. Chireistein, 

oar Case Analysis In the Law of Contracts 82-83 
parol lease. Ste Lease. 


parols de ley (pa-rohlz de lay). [Law French] Words of 
law; technical words. 


parol trust. See oral trust (1) under TRUST. 


Parratt-Hudson doctrine. The principle that a state 
actor's random, unauthorized deprivation of some- 
one’s property does not amount to a due-process 
violation if the state provides an adequate postdepri- 
vation remedy. Parratt v. Taylor, 451 U.S. 527, 101 

- §.Ct. 1908 (1981); Hudson v. Palmer, 468 U.S. 517, 
104 §.Ct: 3194 (1984). [Cases: Constitutional Law 
@278(1). CJ.S. Constitutional Law §§ 982-984, 
987-990, 1211-1215, 1269, 1420-1421, 1424; Zoning 
and Land Planning § 23.} 


parricide (par-a-sid), ». 1. The act of killing a close 
relative, esp. a parent. 2. One who kills such a 
relative. Cf. parricipe. — parricidal, adj. 


parricidium (par-e-sid-ee-am), n. [Latin] Roman law. 1. 
The murder of a near relative, esp. a parent. 2. 
Perhaps in ancient law, the murder o any free 
citizen. @ This ancient, broad sense of parricidium 
gave way in pre-Imperial law to homicidium (homi- 
cide), which extended to the killing of a slave. 


pars (pahrz). [Latin] Hist. A party to an action. 


pars contractus (pahrz ken-trak-tes). [Law Latin] Hist. 
Part.of the contract. 

“Verbal eS ee ae beads peg oe er 

tractin ies immediately upon their consents a 

: and netiier ol fie! can efsrwarde reake bom the 

transaction .... But if be agreed that thelr contract shall 

be reduced to 


rs ejusdem negotii (pahrz ee-jas-dem ni-goh-shee-1). 
(Latin] Hist. Part of the same transaction. @ The 
phrase refers, for rag ome to an obligation attached 
to a condition, both of which must considered 
together to constitute one transaction. 
pars enitia (pahrz i-ni-shee-a). [Law Latin “oldest’s 
au Hist. An oldest child’s portion of lands divided 
y lot. 


pars fundi (pahrz fan-di). [Latin] Hist. Part of the 
ground. 

pars judicis (pahrz joo-di-sis). [Latin] Hist. The part of 
the judge. © The phrase par judicis referred to the 
judge's obligation to perform the duties of the office. 


parson. See RECTOR (1). 
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pars rationabilis (pahrz rah-shee-ohn-ay-bil-is). See 
YORK, CUSTOM OF. 


pars rea (pahrz ree-a). A party defendant. 


viscerum matris (pahrz vis-or-om may-tris). [Lat- 
in) Hist. Scots law. Part of the mother’s body. © The 
phrase appeared in reference to a fetus. 


part and pertinent. Scots law. See APPURTENANT. 


parte inaudita (pahr-tee in-aw-dy-ta or in-aw-di-te). 
[Latin “one side being unheard”} Of or relating to 
action taken ex parte. 


parte non comparente (pahr-tee non kom-po-ren-tee). 
Hist. The not having appeared. @ In civil cases, 
a party's failure to appear usu. resulted in a default 
judgment against the defendant. But in criminal 
cases, the accused's failure to appear raised no pre- 
sumption of guilt; still, the offender was cited for 
contempt and made an outlaw. See ouTLaw. 


partes beneficii (pahr-teez ben-o-fish-ee-1). [Law Latin] 
Hist. Parts of a benefice. , 
partes finis nihil habuerunt (pahr-teez fi-nis nt-hil hab- 


yoo-eer-ant). [Law Latin “the parties to the fine had 
nothing] Hist. A plea to set aside a conveyance of 
land on grounds that the transferor did not have a 
sufficient ownership interest in the property to alien- 
ate it. 


“Yet where a ... Officicusly interferes In an estate 
which in nowiee be to him, his fine is of no effect; 


; and 
may at time be set aside ... leading that ‘ 
fini nihil habuerunt: " 2 Willlam lace tone. monties 
on the Laws of England 356-57 (1765). 


asked soli (pahr-teez soh-li). [Latin] Hist. Parts of the 
soil. 


partial account. See ACCOUNT. 

partial assignment. See ASSIGNMENT (2). 
partial average. See particular average under AVERAGE. 
partial-birth abortion. See asorTion. 
partial breach. See BREACH OF CONTRACT. 
partial defense. See DEFENSE (nD. 

partial dependent. See DEPENDENT. 
partial disability. See pisaBILiTy (2). 
partial emancipation. See EMANCIPATION. 
partial eviction. See EvICTION. ‘ 

partial evidence. See EVIDENCE. 


partial failure of consideration. See FAILURE OF CONSID- 
ERATION. p 


partial guardian. See GUARDIAN. 

partial insanity. See diminished capacity under CAPACITY. 
partial integration. See INTEGRATION (2). 

partial interdiction. See 1NTERDICTION (3). 

partial intestate. See inTESTATE. 

partial law. See Law. 


partial limitation. Insurance. A policy provision in 
which the insurer agrees to pay a total loss if the 
actual loss exceeds a specified amount. 


partial liquidation. See LiQuIDATION. 
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partial loss. See Loss. 

partially disclosed principal. See Principat (1). 

partially integrated contract. See INTEGRATED CON. 
TRACT. 


partial pardon. See parDon. 
partial release. See RELEASE. 


partial responsibility. See diminished capacity under ca- 
PACITY. 


partial summary judgment. See suMMARY JUDGMENT. 


” partial truce. See special truce under TRUCE. 


partial verdict. See verpicr. . 
partial zoning. See Zoninc. 


partiarius (pahr-shee-air-ee-as), n. & adj. [Latin] Ro- 
man law. 1. A legatee entitled to a portion of an 
inheritance along with the appointed heirs. 2. A 
tenant who is bound to hand over a portion of the 
crop in lieu of rent. 


particeps (pahr-ta-seps), n. [Latin] 1. A participant. 2. 
A part owner. 


particeps criminis (pahr-te-seps krim-o-nis), n. [Latin 

“partner in crime’] 1. An accomplice or accessory. 

See accessory. Pl. participes criminis (pahr-tis-o- 

vo (Cases: Criminal Law 59, 68. C.J.S. Criminal 
w §§ 127, 137, 998.] 


made even by the guitty y pany to the contract, for the 
allowance Is not for of the party who raises the 
objection, but Is grounded a principles af policy. A 
criminis has beeri to be entitled, In equity, on 
cal rc ac i inst his own contract, when 
the contract was Illega!, or 
tellef became ri to * 
James Kent, on American Law *467 (George 
Comstock ed., 11th ed. 1866). 


“Even in felonies but little fmportance 

taches to the distinctions in the first three of these 

four classes of ‘ mplices’ <— a term which the law 

bean to all the Fob criminis, whatever thelr degree 
complicity’ in offence, h poputar use generally 


now at- 


for any L tae 

case Classes." J.W. 

Outlines of Criminal Law 90 (16th ed. 1952). 
2. The doctrine that one participant in an unlawful 
activity cannot recover in a civil action against an- 
other participant in the activity. @ This is a civil 
doctrine only, having nothing to do with criminal 
responsibility. Cf. in PAR! DELICTO DOCTRINE. [Cases: 
Contracts 6138. C.J.S. Contracts §§ 280, 286.) 

pa udis -te-seps fraw-dis). [Latin “an 
accomplice in the fraud”) Roman law. One who par- 
ticipates in a fraud, esp. by helping to deceive a 
debtor’s creditors. — Also. termed conscius fraudis. 

participating bond. See Bonn (8). 

participating insurance. See INSURANCE. 

participating policy. See INSURANCE POLICY. 

participating preferred stock. See stock. 

participation, n. 1. The act of taking part in some- 
thing, such as a partnership, a crime, or a trial. 2. 
The right of an employee to receive part of a busi- 
ness’s profits; profit-sharing. See JOINT PARTICIPATION. 


same in 
Kenny's 


pariner 


(Cases: Master and Servant 72. C.J.S. Employer-— 
Employee Relationship §§ 146-152, 155, 175.] — par- 
ticipate, vb. 


participation loan. See Loan. 

participation mortgage. See MORTGAGE. 
participation stock. See stock. 

particular average. See AVERAGE. 

particular average loss. See Loss. 

particular custom. See local custom under custom. 


particular damages. See special damages under nam- 
AGES. : 


particular estate. See ESTATE (1). 

particular jurisprudence. See JURISPRUDENCE. 
particular legacy. See Lecacy. , 
particular lien. See LEN. 

particular malice. See MALICE. 


particular non est factum. See special non est factum 
under NON EST FACTUM. —. 


particular partnership. See PARTNERSHIP. 
particular power. See special power under POWER (3). 
particular recital. See RECITAL. 

particulars, bill of. See BILL OF PARTICULARS. 


patticulars of sale. A document that describes the 
various features of a thing (such as a house) that is 
for sale. 


particular successor. See SUCCESSOR. 
particular tenant. See TENANT. E 
particular title. See TITLE (2). 


partitio (pahr-tish-ee-oh), n. [Latin] Roman law. Divi- 
sion; partition. : 


partitio legata (pahr-tish-ee-oh le-gay-ta). [Latin] A’ 


directive from a testator to an heir to divide the 
inheritance and deliver a designated portion to a 
named legatee; a testamentary partition. - 


partition, n. 1. Something that separates one part of a 
space from another. 2..'The act of dividing; esp., the 
ivision of real property held jointly or in common 
by two or more persons into individually owned 
interests. — Also termed partition in kind. [Cases: 
Common Lands €14; Parution €=1-10. C.J.S. Com- 
.mon Lands §§ 17-19; Partition §§ 1-2, 421, 23, 26.] 


definitive partition. A partition that is irrevocable. 
partition of succession. Louisiana law. The division 


of an estate among an intestate's heirs. See La. Civ. 
Code art. 1293. 


provisional partition. A temporary partition, often 
made before the remainder of the property can be 
divided. 
3. Oil & gas. The division of an undivided mineral 
interest by voluntary agreement or judicial ac- 
tion. — partition, vb. — partible, adj. 
partition in kind. See PARTITION (2). 


partner. 1. One who shares or takes part with anoth- 
er, esp. in a venture with shared benefits and shared 


partnership 


risks; an associate or colleague <partners in crime>. 
2. One of two or more persons who jointly own and 
carry on a business for profit <the firm and its 
partners were sued for malpractice>. See PARTNER. 
sHip. (Cases: Partnership @1. CJ.S. Partnership 
§§ 1-7, 17.] 3. One of two persons who are married 
or who live together; a spouse or companion <my 
rtner in life>. [Cases: Husband and Wife ¢1, 
arriage 54. C.J.S. Marriage §§ 43-44.] 
dormant pariner. See silent partner. 
general partner. A partner who ordinarily takes 
part in the daily if Paden of the business, shares 
in the profits and losses, and is personally respon- 
sible for the partnership's debts and liabilities. — 
Also termed pariner. (Cases: Partnershi 
353, 366. C.J.S. Partnership §§ 405, 407, 
422-423, 425, 480, 432.] ; 
juni er. A er whose icipation is 
fimited! with piped both profit and niaiage: 
ment. , 
limited partner. A partner who receives profits 
from the business but does not take part in man- 
aging the business and is not liable for any amount 
greater than his or her original investment. — 
Also termed special partner; (in civil law) partner in 
commendam. See limited i) under PARTNER- 
sHip. (Cases: Partnership €=353, 366, 371. C.J.S. 
Partnershit: §§ 405, 407, 422-423, 425, 429-482, 
438.) 


liquidating partner. The partner appointed to set- 
tle the accounts. collect the assets, adjust the 
claims, and pay the debts of a dissolving or insol- 
vent firm. (Cases: Partnership €=280. C.J.S. Part- 
nership § 347.) 
name partner. A partner whose name appears in 
the name of the partnership <Mr. Tibbs is a name 
artner in the accounting firm of Gibbs & 
ibbs>. — Also termed named partner; title member. 


nominal partner. A person who is held out as a 
partner in a firm or business but who has no 
actual interest in the partnership. — Also termed 
astensible partner; by estoppel. . 
partner in commendam (in ke-men-dam). See limit- 
ed partner. 

quasi-partner. A person who joins others in an 
enterprise that appears to be, but is not, a partner- 
ship. @ A joint venturer, for example, is a quasi- 
partner. 


secret . A partner whose connection with 
the firm is concealed from the public. — Also 
termed sleeping partner. 


riniogs partner. A high-ranking partner, as in a law 
rm. 


silent partner. A partner who shares in the profits 
but who has no active voice in management of the 
firm and whose existence is often not publicly 
disclosed. — Also termed dormant partner. [Cases: 
Partnership ¢=90. C.J.S. Partnership § 39.] 
“It Is worth emphasizing that contro! does not necessarily 
mean active involvement. One of the most Interesting fig- 
ures In partnership taw, [n fact, is the ‘silent’ partner — 
typically a person who has Invested In a business tn retum 
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and passive partners.” Willlam A. 
Kigin & John C. Coffee Jr., Business Organization and 
Finance 64 (2002). 


sleeping partner. See secret partner. 

special partner. See limited partner. 

surviving partner. The partner who, upon the 
partnership's dissolution use of another part- 
ner's death, serves as a trustee to administer the 
firm's remaining affairs. (Cases: Partnership 
280. C.J.S. Partnership § 347.) 


partnership. A voluntary association of two or more 


persons who jointly own and carry on a business for 
profit. @ Under the Uniform Partnership Act, a 
partnership is presumed to exist if the persons a 

to share proportionally the business's profits or foss- 
es. Cf. JOINT VENTURE; STRATEGIC ALLIANCE. [Cases: 
Partnership @1. C.J.S. Partnership §§ 1-7, 17.) 


collapsible partnership. Tax. A partnership formed 
tl ball who intend to dissolve it before they 
realize any income. @ Any partner's gain resulting 
from unrealized receivables or inventory that has 
increased substantially in value will be treated by 
the IRS as ordinary income rather than as capital 
gain. IRC (26 USCA) § 751. Cf. collapsible corpora- 
tion under corporation. [Cases: Internal Revenue 
3931, 3935.] 
commercial partnership. See trading partnership. 
family partnership. A business partnership in 
which the partners are related. IRC (26 USCA) 
§ 704(e). See FAMILY-PARTNERSHIP RULES. 
general partnership. A partnership in which all 
partners Landi a fully in running the business 
and share equally in profits and losses (though the 
artners’ monetary contributions may vary). 
Cases: Partnership @79, 86, 87. C.J.S. Partnership 
§§ 90, 94-95.] 
implied partnership. See partnership by estoppel. 
limited-Hability | ership. A partnership in 
which a partner is not liable for fa negligent act 
committed by-another partner or by an employee 
not under the partner's supervision. @ All states 
have enacted statutes that allow a business (typical- 
ly a law firm or accounting firm) to register as this 
type of partnership. — Abbr. L.L.P. (Cases: Part- 
nership @ 871. C.J.S. Parinership §§ 420, 431, 
438.) 


limited partnership. A partnership composed of 
one or more persons who control the business and 
are personally liable for the partnership's debts 
(called general partners), and one or more persons 
who contribute capital and share profits but who 
cannot manage the business and are liable only for 
the amount of their contribution (called limited 
partners). © The chief purpose of a limited partner- 
ship is to enable persons to invest their money in a 


one sere meme tems emus Kamen see ae or 4 ae 
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business without taking an active part in managing 
the business, and without risking more than the 
sum originally contributed, while securing the co- 
operation of others who have ability and integrity 
but insufficient money. — Abbr. L.P. — Also 
termed special partnership; (in civil law) Laie 
tn commendam. (Cases: Partnership ¢°349-376. 
C.J.S. Partnership §§ 402-441.) 

“Unknown at common law, tha limited partnership was 


derived from the commenda or societe en commandite of 
continental Europe to permit a person to Invest and share in 


the profits of a aibelrids business and yet {imit one’s 
tabilty 10 one’ 5 wae. toe cecogntca.e! ae 
United States by a New York statute of 1 It is now 
pope sear by fe In all American jurisdictions.” ey 
G. Henn & John R. Alexander, Laws of Corporations § 28, 
at 86 (3d ed. 1983). 
“(The two pinay characteristics of a limited partnershi 
fare] Hability of limited ers only for thelr agreed co 
utions, and a hier, cal structure with management In 
one or more general partners and very little power or 
authority in the Lge pas. Thus, a pee 
— although not necessarily — passive co! ‘ors 
capital... In this respect they resemble shareholders in 
a corporation, but, depending on the details of the organt- 
zational _docurnents, they may have greater or lesser 
rights." 3 Alan R. & E. Ribstein, aint 
and Ribstein on Partnerships § 12.01, at 12:5-12:6 (1989). 
master limited partnership. A limited partnership 
whose interests or shares are publicly traded. See 
publicly traded partnership. 
nontrading partnership. A partnership that does 
not buy and sell but instead is a partnership of 
employment or occupation. — Also termed non- 
commercial partnership. 
particular partnership. A partnership in which the 
members unite to x the benefits of a single 
transactioz: or enterprise. 


partnership at will. A partnership that any partner 
may dissolve at any time without thereby incurring 
liability. Cf. partnership for a term. (Cases: Partner- 
ship €259.5. C.J.S. Partnership §§ 303-305.) 
alata by estoppel. A partnership implied by 

w when one or more persons represent them- 
selves as partners to a third party who relies on 
that representation. @ A person who is deeititd a 
partner by estoppel becomes liable for any credit 
extended to the partnership by the third party. — 
Also termed im; ip. [Cases: Partnership 
24. CJ.S. Partnership § 24.) . 


for a term. A partnership that exists 

‘or a specified duration or until a specified event 
occurs, ® Such a partnership can be prematurely 
dissolved by any partner, but that partner may be 
held liable for breach of the partnership agree- 
ment. Cf. partnership at will. 
partnership in commendam. See limited partnership. 
publicly traded partnership. A partnership whose 
Interests are traded either over-the-counter or on 
a securities exchange. @ These partnerships are 
treated as corporations for income-tax pur- 
poses. — Abbr. PTP. ’ 

special partnership. 1. See limited partnership. 2. A 
partnership formed only for a single venture. 


subpartnership. An arrangement between a firm's 
partner and a nonpartner to share the partner's 


part-performance doctrine 


profits and losses in the firm's business, but with- 
out forming a legal partnership between the part- 
ner-and the nonpartner. 


tiered partnership. An ownership arrangement 
consisting of one parent partnership that is a 
partner in one or more subsidiary partnerships. 


trading partnership. A partnership whose usual 
business involves buying and selling. — 
termed commercial pa ip. 


umbrella limited partnership. A limited partnership 
used by a, real-estate investment trust to: acquire. 
investment properties in exchange for shares in 
the partnership. See umbrella-partnership real-estate 
investment trust under REAL-ESTATE INVESTMENT TRUST. 


universal partnership. A peruetee formed by 
persons who agree to contribute’ all their individu- 
ally owned property — and to devote all their skill, 
r, and services — to the partnership. [Cases: 
Partnership 22. C.J.S. Partnership § 9.] 


partnership agreement. A contract defining the part- 
ners' rights and duties toward one another — not 
the partners’ relationship with third parties. — Also 
termed articles of part ip. [Cases: Partnership 
71. C.J.S. Partnership § 78. 


partnership association. A business organization that 
combines the features of a limited partnership and a 
close corporation. @ Partnership associations are stat- 
utorily recognized in only a few states. — Also 
termed statutory salon 4 association, limited partner- 
ship association. [ : Partnership 349-376. C.J.S. 
Partnership §§ 402-441.) 


partnership at will. See PARTNERSHIP. 


partnership certificate. A document that evidences 
the participation of the partners in a partnership. ® 
The certificate is often furnished to financial institu- 
tions when the partnership borrows money. 


partnership distribution. See pisTRIBUTION. 

partnership insurance. See INSURANCE. 

partnership life insurance. See partnership insurance 
(1) under INSURANCE. 

partner’s lien. A partner's right to’have the partner- 
ship property applied in payment of the partner- 
ship's debts and to have whatever is due the firm 
from fellow partners deducted from what would 
otherwise be payable to them for their shares. 
[Cases: Partnership @>89. C.J.S. Partnership § 97.] 


part payment. See PAYMENT. 


part performance. 1. PERFORMANCE. 2, PART-PERFORM- 
ANCE DOCTRINE. 

-performance doctrine. The equitable principle 
by which a failure to comply with the statute of 
frauds is overcome by a party's execution, in reliance 
on an opposing party's oral promise, of an oral 
contract’s requirements. — Sometimes shortened to 

rt performance. See part performance under PERFORM- 
ANCE. [ : Frauds, Statute of 129.) 


“Part performance Is not an accurate designation of such 
acts as taking possession Improvements when 


part-soverelgn state 


A lish 
Sidon #tnaqukocly Taare Be oa! agreomert 
un le agreement, 

parentiy on the ground that the promise to transfer had 
Peat pala r Labi Such deci- 


of Contracts § 129 


part-sovereign state. See SOVEREIGN STATE. 


party. 1. One who takes part in a transaction <a party 
to the contract>. (Cases: Contracts 67177. CJ.S. 
Contracts § 363.) 
“Note, that if an-Indenture be made between two as Parties 
thereto in the pig. ane Pe De oe 


, he is not to the Deed, nor shail take any 
.* John all, Les Termes de fa Ley 47 
(26th ed. 1721). 
“A person who takes Ina 
ing Is sald to be mee 
comer , lease, or the like, Is 
and a ney ie oe ete rae ee ee 
named as the gantars or release a deed-poll.” 
Stewart Rapalje & L. Lawrence, A Dictionary of 
American and English Law 830 (+883). 
party of the first part. .1rchatc. The party named 
first in a contract; esp., the owner or seller. 


party of the second part. Archaic. The party named 
second in a contract; esp., the buyer. 


2. One by or against whom a lawsuit is brought <a 
party to the lawsuit>. @ For purposes of res judica-. 
ta, a party to a lawsuit is a person who has been 
named as a party and has a right to control the 
lawsuit either personally or, if not fully competent, 
through someone appointed to protect the person's 
interests. [Cases: Federal Civil Procedure €-101.] 


adverse party. A party whose interests are opposed 
to the interests of another party to the action. Cf. 
hostile witness under WITNESS. oe 
aggrieved party. A party entitled to a remedy; esp., 
a party whose personal, pecuniary, or property 
rights have been adversely affected by another 
person’s actions of by a court’s decree or judg- 
ment. — Also termed party aggrieved; person ag- 
grieved. (Cases: Action €°13; Appeal and Error 
151; Federal Civil Procedure @103.2. C.J.S. 
Actions § 57-63; Appeal and Error § 168.] 


coparty. See COPARTY. 


fictitious party. A person who is named in a writ, 
complaint, or record as a party in a suit, but who 
does not actually exist, or a person who is named 
as a plaintiff but is unaware of the suit and did not 
consent to be named. 


formal party. See nominal party. 

indispensable party. A party who, having interests 
that would inevitably be affected by a court’s judg- 
ment, must be included in the case. @ If such a 
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party is not included, the case must be dismissed. 
Fed. R. Civ. P. 19(b). Cf. necessary party. [Cases: 
Federal Civil Procedure @203; Parties 218, 29. 
C.J.S. Parties §§ 3-5, 48-49.] 


innocent party. A party who did not consciously or 
intentionally participate in an event or transaction. 


interested party. A party who has a recognizable 
stake (an erefore standing) in a matter. — 
Abbr. IP. [Cases: Action 713; Federal Civil Proce- 
dure & 103.2. C.J.S. Actions §§ 57-63.] 


joint party. See COPARTY. 


necessary party. A party who, being closely con- 
nected to a lawsuit, should be included in the case 
- asepee ye bene absence will not pi 

ismissal of the proceedings. See compulsory j 
under JOINDER. & indi: we le . (Cases: Fed- 
eral Civil Procedure 202; ies G18, 29. 
C.J.S. Parties §§ 3-5, 48-49.] 


nominal . A party to an action who has no 
control over it and no financial interest in its 
outcome; esp., a party who has some immaterial 
interest in the subject matter of a lawsuit and who 


.will not be affected by any judgment,.but who is 


nonetheless joined in the lawsuit to avoid proce- 
dural defects. © An example is the disinterested 
stakeholder in a garnishment action. — Also 
termed formal party. Cf. real party in interest. (Cases: 
Federal Civil Procedure 102; Parties 4. C.j.S. 
Parties §8§ 7, 17-20.] 


party aggrieved. See aggrieved party. 
party cast. The losing party in a lawsuit. 


party in interest. See real party in interest. 


opponent. An adversary in a legal proceed- 
ing. — Sometimes written party-epponent. 


party to be charged. A defendant in an action to 
enforce a contract falling within the statute of 
ui 

prevailing party. A party in whose favor a judg- 
ment fe eoaced leardies of the snount er 
damages awarded <in certain cases, the court will 
award attorney's fees to the prevailing . 
Also termed successful party. See Buckhannon Bd. & 
Care Home, Inc. v. West Va. Dep't of Health & Human 
Res., 532 U.S. 598, 603, 121 S.Ct. 1835, 1889 
(2001) (relying on the seventh edition of Black's 
Law Dictionary [1999]). [Cases: Costs 32, 194.14; 
Federal Civil Procedure 2737.1. CJ.S. Casts 
§§ 10, 126.) 

party. A party who may be joined in a case 
for reasons of judicial economy but whose pres- 
ence is not essential to the proceeding. al pete 
sive joinder under joinpEeR. (Cases: Federal Civil 
Procedure €°241; Parties €°14, 25. C.J.S. Parties 
§§ 3-5, 41-43, 45-47, 56-57, 59-63.] 


real party in interest. A person entitled under the 
substantive law to enforce the right sued upon and 


~ who generally, but not necessarily, benefits from 


the action's final outcome. — Also ee eo in 
interest; (archaically) interessee. Cf. nomi P 
[Cases: Federal Civil Procedure @=131; Parties 
S6(2). C.J.S. Parties §§ 23-24.] 


NE a mente cement a Rs ta atc 
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parvis (pahr-vis). {fr. Old Fr. 
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“(T]he ‘real party In Interest’ Is the party who, by the 
substantive law, possesses the right sought to be enforced, 
and not necessarily the person who ultimately benefit 
from the recovery.... The concept of real party in interest 
should not be confused with the concept of Ing. The 
standing question arises In the realm of public law, when 

vernmental actlon is attacked on the ground that It vio- 
lates private rights or some constitutional principle... . Un- 


fortunately, ... confusion between standing on the one 
hand and real party in interest or capacity on the other has 
been increasing.” Chartes Alan Wright, The Law of Federal 


Courts § 70, at 490 & n.2 (5th ed. 1994). 


successful party. See prevailing party. 
third party. See THIRD PARTY. 
§. POLITICAL PARTY. 
party-column ballot. See BALLOT (4). 
party wall. See WALL. 
parum cavisse ‘videtur (par-am ko-vis-ee vi-dee-ter). 
{Latin] Hist. He seems to have taken too little care; 
he seems to have been incautious. © This expression 


was used by a judge when pronouncing a death 
sentence. 


par value. The value of an instrument or security as 
shown on its face; esp., the arbitrary dollar amount 
assigned to a stock share by the corporate charter, or 
the principal of a bond. — Often shortened to 
par. — Also termed face amount; face value, nominal 
vaiue; stated value. (Cases: Corporations ¢99(3). 
C.J.S. Corporations § 170.] 
“At one time par value had considerable Importance be- 
cause it was widely viewed as the amount for which the 


wou ed: shares with a par value of one 
hundred dollars could be subscribed for at one hundred 
share ati other | 


ago fell Into disuse. Today, par value serves only a 
minor on and fs in no way an Indication of the price at 
which the shares are issued, with this one exception: The 
one basic rule about setting the price for shares of common 


gone than 5 W. 
mporations in a Nutshell 109 (3d ed. 1991). 


par-value stock, See stock. 


reis “paradise, 
Latin paradsus “garden,” fr. Greek pa ] 


An academic exercise, such as a moot court. — Also 
spelled pervise; parvise. 


. Late 
Hist 


pass, vb. 1. To..pronounce’ or render an opinion, 


ruling, sentence, or judgment <the court refused to 
pass on the constitutional issue, deciding the case 
instead on procedural grounds>. 2. To transfer or 
be transferred <the woman's will passes title to the 
house to her nephew, much to her husband's sur- 
prise> <title passed when the nephew received the 
deed>. 3. To enact (a legislative bill or resolution); 
to adopt <Congress has debated whether to pass a 
balanced-budget amendment to the Constitution>. 
See aDorrion (6). 4. To approve or certify (some- 
thing) as meeting specified requirements <the me- 
chanic informed her that the car had passed inspec- 
tion>. 5. To publish, transfer, or circulate (a thing, 
often a forgery) <he was found guilty of passin 
counterfeit bills>. 6. To forgo or proceed beyon 
<the case was passed on the court's trial docket 
because the judge was presiding over a criminal 
trial>. 7. ABSTAIN (1). 


passive trust 


passage, n. 1. ADOPTION (6); esp., the passing of a 
legislative measure into law. [Cases: Statutes 17. 
CJ.S. Statutes §§ 34-36.) 2. A right, privilege, or 
permission to pass over land or water; an easement 
to travel through another's property. 


pass-along, adj. See PASS-THROUGH. 


passbook. A depositor’s book in which a bank records 
all the transactions on an account. — Also termed 
bankbook. 


passed dividend. See pivipENb. 


passim (pas-im), adv. [Latin] Here and there; 
throughout (the cited work). @ In modern legal 
writing, the citation signal see ge is preferred to 
passim as a general reference, although passim can be 
useful in a briefs index of authorities to show that a 
given authority is cited throughout the brief. 
passing off, n. Intellectual . The act or an in- 
stance of falsely representing. one’s own product as 
that of another in an attempt to deceive potential 
buyers. @ Passing off is actionable in tort under the 
law of unfair competition. It may also be actionable 
as trademark infringement. — Also termed palming 
eae entation of source. Cf. MISAPPROPRIATION. 
[ : Trade Regulation 6404. C.J.S. Trade-Mariks, 
pl a and Unfair Competition § 103.) — pass 
off, vb. ; 
reverse passing off. The act or an instance of falsely 
representing another's product as one’s own in an 
attempt to deceive potential buyers. — Also 
termed reverse palming off. 
passing on. See pass-on defense under DEFENSE (1). 
passive, adj. Not involving active participation; esp., of 
or relating to a business enterprise in which an 
investor does not have immediate contro] over the 
activity that produces income. 
passive activity. Tax. A business activity in which the 
taxpayer does not materially participate and there- 
fore does not have immediate control over the in- 
come. @ A typical example is the ownership and 
rental of real property by someone not in the real- 
pe business. [Cases: Internal Revenue 3418. 
CJ.S. Internal Revenue § 199.) ="" 
passive adoption-registry statute,See ADOPTION-REGIS- 
TRY STATUTE. Bet, 
passive bond. See BONp (3). 
passive breach of contract, See BREACH OF CONTRACT. 
passive concealment. See CONCEALMENT. 
passive conduct. See connuct. 


passive debt. See DEBT. 


" passive duty. See negative duty under puty «). 


passive euthanasia. See EUTHANASIA. 
passive income. See INCOME. 

passive investment income. See INCOME. 
passive loss. See Loss. 

passive mercy killing. See DYATHANASIA. 


passive negligence. See NEGLIGENCE. 
passive trust. See TRUST. 


pass-on defense 


pass-on defense. See DEFENSE (1). 


passport. 1. A formal document certifying a person's 
ident and citizenship so that the person may travel 
to and from a foreign country. [Cases: Citizens 
@ 10.2. CJ.S. Citizens §§ 24-27.] 2. sea verter. 3, 
SAFE CONDUCT. 
“A passport is the universally accepted evidence of a 
‘s identity and nationality tt does not give its bearer 
the right to travel in another , but Ht does request that 
other govemments him to travel in their territories or 
within thelr jurisdictions. tt also entities him to the protection 
a ee eee nee focal, consular officers 
" Burdick H. Brittin, Seagaing 


abroad. ; Law for 
Officers 183 (4th ed. 1881). 
Passport Office. See BUREAU OF CONSULAR AFFAIRS. 
pass the witness. See TAKE THE WITNESS. 
pee arene adj.-(Of a seller's or lessor’s costs) 
le to 


chargeab buyer or lessee. — Also termed 
pass-along 3 
pass-through security. See security. 


pass-through taxation. See TAXATION. 
past consideration. See CONSIDERATION (1). 


past reco!lection recorded. Evidence. A document con- 
cerning events that a witness once knew about but 
can no longer remember. @ The document itself is 
evidence and, despite being hearsay, may be admit- 
ted (or read into the record) if it was prepared or 
adopted by the witness when the events were fresh 
in the witness’s memory. Fed. R. Evid. 803(5). — 
Also termed recorded recollection; past recorded recollec- 
tion. Cf. PRESENT RECOLLECTION REFRESHED. [Cases: 
Criminal Law €435; Evidence @=355(6). C.J.S. 
Criminal Law §§ 1047-1048; Evidence § 976.] 


Pasula—Robinette test. The principle that if a miner 
establishes a prima facie case of retaliation for filing 


a claim under the Mine Safety and Health Act, the’ 


mine operator can still prevail by proving, as an 
affirmative defense, that (1) the miner did not en- 
gage in a protected activity, (2) the adverse action 
was based on the miner's unprotected activity, and 
(3) the mine operator would have taken the same 
action based solely on the unprotected activity. © To 
establish a prima facie case of retaliation;,ithe evi- 
dence must show that the miner engaged in a pro- 
tected activity and that an adverse employment ac- 
tion occurred based. at least in part on that pee 
30 USCA § 815(c); Se ex rel. Pasula v. Consoli- 
dation Coal Co., 2 FMSHRC 2786 (1980); Secretary ex 
rel. Robinette v. United Coal Co., 3 FMSHRC 802 
(1981). 


pat-down, n. See FRISK. 


pateat universis per praesentes (pat-ee-at yoo-ne-ver-sis 
per pri-zen-teez). [Law Latin} Let it be open to all 
men by these presents. Cf. KNOW ALL MEN BY THESE 
PRESENTS; NOVERINT UNIVERSI PER PRAESENTES. 


Pate hearing. A proceeding in which the trial court 
seeks to determine whether a criminal defendant is 
competent to stand trial. Pate v. Robinson, 383 U.S. 
375, 86 S.Ct. 836 (1966); 18 USCA §§ 4241I- 
4247. — Also termed competency hearing; incompe 
hearing. (Cases: Criminal Law @=625.10-625.35. 
C.J.S. Criminal Law §§ 551, 554-555, 557.) 
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patent (pay-tent), adj. Obvious; apparent <a patent 
ambiguity>. Cf. Latent. [Cases: Evidence ¢=451. 
CJ.S. Evidence §§ 1222, 1224-1225,] 


patent (pat-ont), n. 1. The governmental grant of a 
right, privilege, or authority. 2. The official docu- 
ment so granting. — Also termed public grant. See 
LETTERS PATENT. 


call patent. A land patent in which the corners 
have been staked but the boundary lines have not 
been run out at the time of the grant. 


escheat patent. See escheat grant under GRANT. 


land patent. An instrument by which the govern- 
ment conveys a grant of public land to a private 
lpr (Cases: Public Lands €114(1). CIS. Pub- 
ic Lands §§ 136, 139.] 


lapse patent. A land patent substitutin 
earlier patent to the same land that la 
the previous patentee did not claim it. 


3. The right to exclude others from making, using, 
marketing, selling, offering for sale, or importing an 
invention for a specified period (20 years from the 
date of filing), granted by the federal government to 
the inventor if the device or process is novel, useful, 
and nonobvious. 35 USCA §§ 101-103. e The hold- 
ing of a patent does not by itself grant any right to 
make, use, or sell anything if that activity would 
infringe another's blocking patent. — Also termed 
patent right, mt. (Cases: Patents 1. CJS. 
Patents §§ 1-5, 10-12, 15.} 


for an 
because 


“The franchise which the patent grants consists er 
tn the right to exclude everyone from making, ng or 
vending the patented article, without the permission of the 


. This fs all he obtains by the patent.” Bloomer v. 


Moauewan, §5 U.S. 539, 549 (1852). 


“What, exactly, is a patent and how does It uperuts to foster 
the ‘progress of the useful arts'? In its simplest 


making, using, or selling the defined invention In the United 
It Is a fimited monopoly, designed not to 
reward the Inventor (this may or may not follow), 


mono 5 take unresticted 
advantage of the Invention.” Earl W. Kintner & Jack L. Lahr, 
An intellects 

basic patent. See pioneer patent. 

blocking patent. One of two patents, neither of 
which can be effectively practiced without infring- 
ing the other. @ For ea if A patents an 
improvement of B's patented invention, A cannot 
practice the improvement without infringing B’s 
patent. Nor can B use the improvement without 
infringing A’s patent. Owners of blocking patents 
often cross-license each other. See fencing patent; 
DOMINATION. 


broadened reissue patent. Patents. A patent that is 
issued again, having broader claims than the origi- 
nal, surrendered patent. @ Under 35 USCA § 251, 
a patent may be reissued, under certain circum- 
stances, with broader claims than the original pat- 
ent if the reissue application is filed within two 
years of the grant of the original patent. See inTER- 
VENING RIGHTS. 


eee 
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business-method patent. A U.S. patent that de- 
scribes and claims a series of process steps that, as 
a whole, constitutes a method of doing business. @ 
Until 1998, methods for doing business were not 
expressly recognized as being patentable. In that 
year, the Federal Circuit Court of Appeals held in 
State Street Bank (8 Trust Co. v. Signature Fin. Group, 
inc., 149 F.3d 1368 (Fed. Cir. 1998), that business 
methods are subject to the same legal require- 
ments for patentability as any other process or 
method. — Also termed eyberpatent. 


combination patent. A patent granted for an inven- 
tion that unites existing components in a novel 
way. ([Cases: Patents €°26. CJ.S. Patents 
8§ 83-84.) 


Community ‘patent. An international patent issued 
by the European Patent Convention. © Communi- 
ty patents are good for 20 years from the applica- 
tion date. They may be registered in any nation in 
the European Union and other EPC signatories. 


ing patent. A patent whose application is 
being prosecuted at or near the same time as 
another, similar patent. @ Continuing applications 
must be copending witk an existing patent applica- 
tion. A copending patent may affect another pat- 
ent's validity if it discloses the same invention, or 
discloses some part of the invention that, com- 
bined with other prior art, results in anticipation 
(esp. if the copending patent is issued before the 
affected patent). A copending patent may be 
shown to be an unpatentable improvement on 
another copending patent's invention. 35 USCA 
§ 102(e). See copenpiING. 


cyberpatent. 1. See busttess-method patent. 2. See 
Internet patent. 


design patent. A patent granted for a new, original, 
and ornamental design for an article of manufac- 
ture; a patent that protects a product's appearance 
or nonfunctional aspects. ® Design patents’ — 
which, unlike utility patents, have a term of only 
14 years from the date on which the patent is 
granted — are similar to copyrights,,36 USCA 
Pe [Cases: Patents 15. C.J.S. Patents §§ 100, 
103.) 
dominating patent. See fencing patent. 

enc: ent. A patent procured for some aspect 
ti an ieveniaon that the tivemar does not intend 
to produce but that the inventor wants to prevent 
competitors from using in ing improvements. 
@ By making a claim whose only purpose is to 

rotect other claims, the inventor seeks to “fence 
in” any such competing improvements. Courts 
disfavor fencing claims. — Also termed dominating 
patent, (Cases: Patents 121. C.J.S. Patents § 213.] 


improvement patent. A patent having claims direct- 
ed to an improvement on a preexisting invention. 
@ If the preexisting invention is patented by an- 
other, the owner of the improvement patent may 
need a license to practice the invention covered by 
the claims of the improvement patent. Similarly, 
the owner of the preexisting invention’s patent 
may need a license.to byes the invention in the 
improvement patent. Cf. pioneer patent. [Cases: Pat- 
ents S=9. C.J.S. Patents § 23.] 


patent 


in-force patent. A patent that has not expired or 
been ruled invalid. 


Internet patent. A type of utility patent granted on 
an invention that combines business methods and 
software programs for Internet applications. — 
Also termed cyberpatent. 

method patent. A patent having method or process 
claims that define a series of actions leading to a 
tangible physical result. — Also termed process 


_ patent. See process patent. 


. A patent granted for a discovery or 
invention that has never been used commercially. 
© A paper patent may receive-less protection un- 
der the law than a patent granted for a device that 
is actually used in industry. As a prior-art refer- 
ence, a paper patent may carry less weight with 
examiners than one for an invention that has been 
commercially exploited because it may suggest that 
the invention did not work as clamed [Cases: 
Patents 172. C.J.S. Patents §§ 283. 306.) 


pioneer patent. A patent covering a function or a 
major technological advance never before per- 
formed, a wholly novel device, or subject matter of 
such novelty and importance as to mark a distinct 
step in the progress of the art, as distinguished 
from a mere improvement or perfection of what 
had gone before. @ Under U.S. law, the claims of a 
pioneer patent are entitled to broader interpreta- 
tion and to be given a broader range of equiva- 
lents. A pioneer patent is usu. the first one docu- 


- mented by a patent-tracking service, although it 


may not be the first patent published by a national 
registry, such as the PTO. — Cf. improvement a8 
7.) 


ent. (Cases: Patents 173. C.J.S. Patents § 3 


“To what liberality of construction these claims are entitled 
depends to a certain extent upon the character of the 
Invention, and whether it Is what is termed in ordinary 
pale a ‘plonser.’ This word, used somewhat 
loosely, i commonly understood to denote a patent cover. 
Ing a function never befcre performed, a wholly novel 
device, or one of such novelty and Importance as te mark a 
distinct step In the progress of the art, distinguished from a 
mere Improvement or perfection wat had pone . 
ae Power-Brake Co. v. Westinghouse, 170 U.S. 537, 
§61-62, 18 S.Ct. 707, 718 (1688)... 
plant patent. A patent granted:for the invention or 
discovery of a new and distinct.variety of asexually 
reproduce, lant. 86 USCA-§.161. [Cases: Pat- 
ents 14. C.J.S. Patents § 22.]  - 


process . A patent for a method of treating 
specified materials to produce a certain result; a 
patent outlining a means of producing a eee 
result independently of the producing mechanism. 
© The result might be brought about by chemical — 
action, by applying some element or power of 
nature, by mixing certain substances together, or 
by hans a substance to a certain temperature. 
See me! lent. (Cases: Patents 7. C.J.S. Pat- 
ents §§ 17-19.) 


reissue patent. A patent that is issued to correct 
unintentional or unavoidable errors in an original 
patent, such as to revise the specification or to fix 
an invalid claim. © A reissue may correct patent 
defects that might call the validity of the patent 
into question. It is also used, although rarely, to 
make the claims broader or narrower. The paten- 


patentability opinion 


tee risks the possibility that previously allowed 
claims may be rejected: It does not change the 
term of the patent. 35 USCA § 251. — Sometimes 
shortened to reissue. [Cases: Patents 7135. C.J.S. 
Patents § 239.} 
submarine patent. Slang. A patent that is delayed in 
prosecution by the applicant in order to Nee an 
infringing user continue to develop its business, 
with the intention of taking in later-invented tech- 
nology once the patent finally “surfaces” from the 
U.S. Patent and Trademark Office. @ Typically, 
the patent applicant is aware of the developments 
and consciously delays the PTO's issuance of a 
atent, so,that the invention’s unwitting users will 
forced to pay license fees. As of November 29, 
2000, most patent aaa must be published 
within 18 months of filing, so submarine patents 
are relatively rare now. See CONTINUATION-APPLICA- 
TION LACHES DOCTRINE. 


utility-model patent. See UTILITY MODEL. 


u patent. A patent granted for one of the 
following types of inventions: a process, a machine, 
a manufacture, or a composition of matter (such as 
a new chemical). @ Utility patents are the most 
commonly issued patents. 35 USCA § 101. (Cases: 
Patents 1. C.J.S. Patents §§ 1-5, 10-12, 15.] 


patentability opinion. See opinion (2). 


patentability search. An inventor's research inio .a 
field's state of the art to determine whether an 
invention will qualify for patent protection. Cf. 1N- 
FRINGEMENT SEARCH; VALIDITY SEARCH. 


patentable, adj. Capable of being patented <patenta- 
ble processes>. 


patentable combination. A series of process steps or 
mechanical elements, or a mixture of materials, that 
produce a desirable result or effect that is not obvi- 
ous from the qualities of the individual components 
or steps. 


patentable subject matter. Things that by law can be 
patented; any machine, process, manufacture, or 
material composition, or an improvement to such 
things, that (1) is discovered or invented}: (2) is new 
and useful, and (3) meets the statutory conditions 
and requirements to qualify for a. patent. @ Patents 
may be issued for “any new and useful process, 
machine, manufacture, or composition of matter, or 
any new and useful:improvement thereof.” 35 USCA 
§ 101. Patents may not be issued for laws of nature, 
naturally occurring materials, physical nagar 
or abstract ideas and formulas. But if a naturall 
occurring material is processed in a ide that gives it 
a new use, that process may be | eee le. — Often 
shortened to subject matter. — Aiso termed statutory 
subject matter. [ : Patents @1. CJ.S. Patents 

§§ 1-5, 10-12, 15. 


Patent Act. The current federal statute governing 
atent registrations and rights, enacted in 1952. 35 
SCA §§ 1 et seq. © The Act reversed several Su- 

preme Court doctrines of patentability by eliminat- 
ing the synergism and “flash of genius” require- 
ments for combination patents (§ 103), making 
“means-plus-function” claims valid once again 
(§ 112), and narrowing the patent-misuse doctrine 
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of contributory infringement (§ 271). — Also termed 
Patent Act of 1952. 


Patent Act of 1790. His:. The first U.S. patent statute, 
establishing a board to examine patent applications, 
specifications, and drawings to determine whether 
the inventions are “suffictently useful and impor- 
tant” to justify the eanins of patents. @ The exam- 
ining board, comprising the Secretary of State, the 
Secretary of War, and the Attorney General, was 
abolished three years later in favor of a simple 
registration system. 

Patent Act of 1793. Hist. An early U.S. patent law that 
(1) abandoned the examination process in favor of 
simple registration; (2) established the infringement 
defenses of invalidity for lack of novelty or public 
use; and (3) articulated the four categories of patent- 
able subject matter as machine, manufacture, com- 
sarge of matter, and art (now called ). @ The 

tate Department handled the registration of pat- 
ents, and the question of their validity was left up to 
the courts. 


Patent Act of 1836. Hist. The U.S. statute that charged 
the Patent Office with examining patent applications 
for novelty and utility, and that first required claims 
in patent applications. 

Patent Act of 1870. A U.S. statute that shifted the 
burden of disclosing the exact nature of an invention 
to the patent applicant by requiring a rigorous list- 
ing of distinct claims. @ Before the Act was passed, 
patent claims were less important-than the descrip- 
tion and drawings, and the scope of the patent grant 
was often ambiguous. 


Patent Act of 1952. See PATENT ACT. 
patent agent. See AGENT (2). 
patent ambiguity. See amBicurty. 


Patent and Copyright Clause. The constitutional pro- 
vision granting Congress the authority to promote 
the advancement of science and the arts by establish- 
ing a national system for patents and copyrights. 
U.S. Const. art. I, § 8, cl. 8. (Cases: Patents €=3. 
C.J.S. Patents §§ 6-9.] 

Patent and Trademark Depository Library. A libra 
that has been designated ‘by he U.S. Patent and 
Trademark Office as an‘offiaal repository for infor- 
mation to aid in a patent or teademark search, — 
Abbr. PTDL. 


Patent and Trademark Law Amendments Act. See 
BAYH-DOLE ACT. 


Patent and Trademark Office. See UNITED STATES PAT- 
ENT AND TRADEMARK OFFICE. 


patent 4 ae An inventor's request for a patent, 
filed with the U.S. Patent and Trademark Office and 
accompanied by a specification (ending with at least 
one claim), drawings, the filing fee, and (except for a 
provisional patent application) an oath or a Neclars: 
tion. (Cases: Patents €=98. C.J.S. Patents §§ 137- 


139.] 
allowed application. A patent application for which 
the U.S. Patent and Trademark Office examiner 
has determined that all peace claims meet the 


conditions for patentability. @ When an application 


en an 
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is allowed, the PTO notifies the applicant through 
a Notice of Allowability and a Notice of Allowance. 
Once a patent application is allowed, a patent 
normally issues aker the applicant has paid the 
required issue fee. 

application for a reissue patent. An application by 
S enies , change the on ofa ment that has 
already been issued, or to correct clerical or tech- 
nolugical errors in the issued patent. © The scope 
of the claims can be broadened only if the applica- 
tion is made within two years of the date on which 
the patent was issued. See reissue patent under PaT- 
ENT (3). Cf. CERTIFICATE OF CORRECTION. 


child application. A later-filed y Hetpermee in a 

chain of coritinuing applications filed during the 

pendency of-an earlier application and sharing 

common subject mater. @ The first-filed applica- 

tion is called the parent application. Cf. parent 

Krrae (Cases: Patents €°110. C.J.S. Patents 
156.] 


continued-prosecution application. A request to 
abandon a patent application after final rejection 
and reopen a new case with the same file wrapper 
as the parent application. @ CPAs are available 
only for applications filed before May 29, 2000. 
They are authorized in 37 CFR § 1.53(d). — Abbr. 
CPA. — Also termed Rulz 1.53 application. CE. RE- 
QUEST FOR CONTINUED EXAMINATION. [Cases: Patents 
110. CJ.S. Patents § 156.) 

continuing application. A patent application that is 
filed while the parent application is pending and 
that carries on prosecution of some or all of the 
original application. @ Continuation, continuation- 
in-part, divisional, and reissue applications are all 
forms of continuing are iHon [Cases: Patents 
€>110. C.J.S. Patents § 156.) 


Convention application. A patent application filed 

in accordance with the terms of an international 
atent treaty such as the Paris Convention or the 
tent Cooperation Treaty. 


divisional application. A patent application based 
on the same disclosure as the origitial application 
but claiming a different invention. @ If an examin- 
er finds that: a. disclosure reveals two or more 
distinct inventions, the applicant must restrict the 
original application to claiming one of the inven- 
tions. A divisional application can then be filed on 
any nonelected invention, and it will keep the 
same filing date as the parent application. — Often 
shortened to divisional — Also termed restriction 
application. [Cases: Patents @°109. C.J.S. Patents 
§§ 152-155.} 


i * : 
file-wrapper continuation application. See conTiNu- 
ATION; CONTINUATION-IN-PART. 


dparent application. The first-filed application 
in a chain of at least three continuation or continu- 
ation-in-part aon applications. (Cases: Patents 
€>110. C.J.S. Patents § 156.] 
informal application. A patent application that is 
not in the correct form as required by the U.S. 
Patent and Trademark Office. @ According to the 
Manual of Patent Examining Procedure, an appli- 
cation is informal if it is printed on both sides of 


patent-application amendment 


the paper, or is not permanent, legible, or repro- 
ducible, An informal application may be corrected 
and still retain the original filing date. 


international application. An application under the 
Patent Cooperation Treaty for patent protection in 
specified member nations. © A PCT filing may be 
added as long as 30 months after the initial filing 
in a national patent office. It allows for simulta- 
neous patent searches and examinations in multi- 

le countries. — Also termed PCT application; PCT 
ting. See PATENT COOPERATION TREATY. 


international application designating the United 
States. An inte yotibasl vatens appiicason that is 
filed in accordance with the:Patent Cooperation 
Treaty and specifically seeks‘patent protection in 
the United States. @ The as tre may be filed 
in any nation, including the U.S., that is a party to 
the treaty. 


international application originating in the United 
States. An international-patent application that is 
filed in the U.S. Patent and Trademark Office in 
accordance with the Patent Cooperation Treaty. © 
Under the treaty, the PTO acts as a receiving 
office for international applications. The applicant 
may or may not be seeking patent protection in 
the U.S. (Cases: Patents €°97. CJ.S. Patents 
§§ 135-138, 145,178] 


parent application. The first-filed application in a 
chain of later-filed continuation or continuation- 
in-part applications. @ An application becomes the 
parent application when another type of applica- 
tion (such as continuation, divisional, or substitute) 
is filed. The term “parent” is generally not used to 
refer to a provisional application. Cf. child applica- 
tion. [Cases: Patents 110. C.J.S. Patents § 156.] 
provisional application. An application that can be 
filed up to ig year before 4 patent application 
itself, in order to establish a date for prior art and 
constructive reduction to practice. © The PPA must 
include a full description of the invention, but 
claims, drawings, and prior-art disclosures are mot 
required. — Abbr. PPA. — Also termed isi 
patent application. (Cases: Paterits 98. C.J.S. Pat- 
ens §§ 137-139.] ae 

restriction application. See divisional application. 
Rule 1.53 application. See continued-prosecution ap- 
plication. 

substitute application. A duplicate application filed 
after the response period for a first office action 
has expired and the first application has been 
deemed abandoned. ® A substitute application car- 
ries some danger for the applicant: the original 
filing date is lost, and any developments since that 
date become prior art that the examiner must 
consider before ting the patent. [Cases: Pat- 
ents 110. C.J.S. Patents § 156] 


patent-application amendment. A modification to a 


patent application, usu. narrowing or eliminating 
some claims in response to an examiner's rejection. 
[Cases: Patents 2109. C.J.S. Patents §§ 152-155.) 


amendment after allowance. An amendment sub- 
mitted to the U.S. Patent and Trademark Office 
after the PTO has mailed notice of a patent appli- 
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patent claim. A formal statement describing the novel 
features of an invention and defining the scope of 
the patent's protection <claim #3 of the patent 
describes an electrical means for driving a metal 
pin>. Cf. spEcIFICATION (3). [Cases: Patents @101. 
C.J.S. Patents §§ 140-142.) 


cation’s approval. @ Once a notice of allowance 
has been mailed, prosecution of the application is 
closed -on the merits, and the entry of any 
amendment is within the discretion of the patent 
examiner. Amendments after allowance common- 
ly address such matters as an amendment to the 


specification or claims, a change in the drawings “ patent fleation concludes with 

or the list of avenions and or pecsaresey of Gone: rai ea summares ofthe ps points of novetty of the 
prior art. Amendments that merely correct forma 2 ‘on, claims a 
matters in the specification or drawings, change Caea nee tha cobain Gil Leet poten, ele 
the claims without changing their scope, or cancel the p a worth while patent; but Hf, on the 
a claim are ypicaly approved by the Office. aie hand, the claims ara Kimited i , i they recite a 
Amendments of greater significance require ap- they are in an ones da Ppethe of hat Wm the 
proval of the supervisory examiner under policies of ere small, the patent will be full ef loop- 
established by = up director. — Also termed holes of which infin wall be pr prompt to take advantage, 
312 amendment; Rule 312 amendment. amend- inventor entitled to, nor 

i f . all he has if 

ment after payment of issue fee. more than ‘thet that ho it nave a obtained od pater nt 
amendment after. a . An amendment made af- worth " Owen, 
ter an pecs en from a patent application's (i825) Tradomar, ropreitn Dopermense trectoa: \¢ 


final rejection. © Such an amendment is not made 
as a matter of right but is frequently allowed if it 
puts the case in better form for consideration on 
appeal or helps implement an examiner's recom- 
mendation. 


amendment after final action. An amendment 
made after final rejection of the A esiay application. 
© The amendment may drop claims but not add 
them. To be entered, it may make changes in 
form, but may not raise new issues for the examin- 
er. — Also termed Rule 116 amendment. ; 


amendment after payment of issue fee. An amend- 
ment made by the applicant after the application 
has been allowed and the issue fee paid. @ Such an 
amendment is not made as a matter of right but is 
governed by 37 CFR § 1.312. It must be accompa- 
nied by a petition to the Commissioner showing 

and sufficient reasons why the amendment 
was not presented earlier. See amendment after al- 
lowance. 


amendment before first action. See preliminary | 


amendment. 


amendment in excess of filing fee. An amendment 
to a patent opp ieen that increases the number 
of claims in the original application and requires 
payment of an additional fee. 

eliminary amendment. An amendment filed be- 
fore the U.S. Patent and Trademark Office issues 
an office action.on a patent application. @ An 
amendment that is not filed with the original 
5d is not considered part of the original 

sclosure. — Also termed amendment before first 
action. 


Rule 116 amendment. See amendment after final ac- 
tion 


Rule 312 amendment. See amendment after allowance. 
312 amendment. See amendment after allowance. 


a claim. A patent claim on a mechanical 

evice, explaining how the components are con- 
nected and function together. @ The preamble of 
an apparatus claim typically states the function of 
the machine; the body explains its elements and 
how they work together. 


appendant claim. See dependent claim. 

closed-ended claim. A patent claim that expressly 
limits its scope to a list of elements, typi ly intro- 
duced by the phrase “consisting of.” Cf. nearly 
closed. claim; open-ended claim. 


coined-name claim. A chemical-patent claim con- 
sisting only of the name of the new material. @ A 
coined-name claim is allowed by the U.S. Patent 
and Trademark Office only on the rare occasion 
when the name is established in the field before 
the patent is applied for. The chemical cemposi- 
tion, its physical properties, and the process for 
making it must still be disclosed in the specifica- 
tion. 
dent claim. A patent claim that refers to and 

further limits another claim or set of claims in the 
same patent application. — Also termed 

tm. (Cases: Patents @165(5). C.J.S. Patents 
§§ 283, 287, 290, 293.) 


design claim. The single claim allowed in an appli- 
cation for a.design patent, incorporating by refer- 
ence the drawing and other specifications. © The 
brief claim typically starts with “an ornamental 
design for” and ends with “as shown” or “as 
shown and described.” Cf. omnibus claim. (Cases: 
Patents >101(4).] 
fingerprint claim. A chemical-patent claim that dif- 
ferentiates the material from prior art in terms of 
some physical feature, such as melting point or 
spectrum, rather than its chemical composition. © 
ingerprint claims are allowed only when the 
chemical composition cannot be determined or 


patent attorney. A lawyer who drafts and prosecutes 
patent applications, and who represents inventors in 
infringement suits and interference hearings. @ In 
addition to a law license, a patent attorney must 
have a scientific or technical background, pass the 
atent bar examination, and be licensed by the U.S. 
tent and Trademark Office. 


cannot be distinguished from prior art. 


generic claim. A claim that encompasses a class of 
elements, any of which could function as equiva- 
lents. © For a generic claim to be valid, the specific 
elements it encompasses must have a definable 
feature in common that makes them fit for the 
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purpose. — Also termed genus claim. Cf. species 
claim. 


improvement claim. See Jepson claim. 


independent claim. A patent claim that does not 
refer to any other claim. 


Jepson claim. An improvement-patent claim char- 
acterized by a preamble setting forth the current 
state of the art, followed by the phrase “the im- 
provement comprising” and a description of the 
claimed patentable improvement. ® The name 
comes from Ex epson, 1917 C.D. 62, 243 
O.G. 526 (Ass’t Comm'r Pat. 1917) in which this 
type of clainy was first approved and sanctioned by 

e Commissioner of Patents. — Also termed im- 
provement claim. 


Markush claim. A patent claim that includes ele- 
ments listing alternative chemicals, materials, or 
steps in a process. © A Markush claim typically has 
language such as “selected from the group consist- 
ing of.” The alternatives must all give the same 
result, rather than patentably distinct products. 
The name derives frat Ex parte Markush, 1925 
Dec. Comm'r Pat. .126. See MARKUSH DOCTRINE. 
[Cases: Patents €101(7).] 


means-combination claim. A type of claim in a 
patent application that includes multiple limita- 
tions, at least one of which is in means-plus-func- 
tion or step-plus-function form. @ Means-combina- 
tion claims are acceptable to examiners. (Cases: 
Patents @°101(10).] 


means-plus-function claim. See MEANS-PLUS-FUNCTION 
CLAUSE. 


method claim. A patent claim that describes what is 
done to a workptece in order to achieve the useful 
result claimed. © A method claim is the same thing 
as a process claim, but “method” is used more 
often in applications for mechanical and electrical 
devices. (Ckes: Patents €101(11).] 


multiple-dependent claim. A dependent claim that 
refers to more than one other preceding claim. 


nearly closed-ended claim. A patent claim that limits 
its scope to alist of elements but does not express- 
ly exclude close analagues. The claim is typically 
introduced -bya phrase-such as “consisting essen- 
tially of.” Cf. closed-ended claim; open-ended claim. 


new-use claim. A method claim for a new way of 
using an existing invention. [Cases: Patents 
27(1).] , 

nonelected claim. A claim that has been withdrawn 
from consideration based on the examiner's find- 
ing that the application claims more than one 
invention. @ The applicant must elect to prosecute 
one invention. Other claims may either be aban- 
doned or else be prosecuted separately under a 
divisional application. See RESTRICTION (4). 


nonstatutory claim. See omnibus claim. 


omnibus claim. A claim in a patent application that 
does not distinctly narrate a means to carry out a 
function but rather refers to the drawings or de- 
scription with phrases such as “as described and 
shown.” @ Omnibus claims are rejected in the 


Patent Cooperation Treaty 


United States but are accepted elsewhere. —- Also 
termed nonstatutory claim. Cf. design claim. 


open-ended claim. A patent claim that contains a 
nonexclusive list of elements, typically introduced 
by the phrase “consisting of.” @ A later patent 
applicant cannot avoid infringement by merely 
adding an analogue to the list. Cf. closed-ended 
claim; nearly closed-ended claim. 


plant-patent claim. The single claim in a plant- 
patent application, describing the principal distin- 
guishing characteristics of the plant. 
ess claim. A patent claim that describes by 
steps what is done to the subject matter, usu. a 
substance, in order to achievé a useful result. @ A 
rocess claim is the same thing. as a method claim, 
ut “process” is used more ‘often in applications 
for chemical patents. (Cases: Patents €=101(11).] 
product-by-process claim. A patent claim defining a 
product through the process by which it is made. @ 
The product-by-process claim is most often used to 
define new chemical compounds, such as drugs. 
(Cases: Patents €101(11).] 


product claim. A patent claim that covers the struc- 
ture, apparatus, or composition of a product. 


single-means claim. A type of claim in a patent 
application that indicates a process, result, or func- 
tion but does not describe the method of reaching 
that end <a method of curing cancer>. @ When 
no other method is obvious, such an assertion 
claims rights to all possible ways of achieving the 
result — ways not specified in the application and 
even ways that have not yet been invented. Single- 
means claims are rejected as too broad. — Also 
termed single-element means claim. Cf. MEANS-PLUS- 
FUNCTION CLAUSE. [Cases: Patents 2° 101(8).] 


species claim. A claim that is limited to a single 
apparatus, process, composition of matter, or arti-- 

le of manufacture, rather than to a range of 
similar and related items. Cf. generic claim. 


Squires claim. A ek Puretgan claim that incorpo- 
rates a drawing or table by reference. © This claim 
is allowed by the U.S. Paténf’ and Trademark 
Office only if there is no prdttical way to define 
the inventon in words, but thé‘invention is simple 
to illustrate with the drawing’or table. See squires 
DOCTRINE. a 

subcombination claim. A patent claim, usu. on a 
device, describing a subsystem of a larger combi- 
nation. @ A subcombination may be patented sepa- 
rately if it has its own utility. 


Patent Cooperation Treaty. A 1970 treaty that stream- 


lined the process of securing patents in multiple 
countries by establishing a single filing date and 
providing for a single preliminary pam search. @ 
An inventor who wants to qualify for patents from 
several member countries files a standard applica- 
tion in one country, thus preserving the priority 
date, then submits a PCT pies Shes designates 
which other countries’ patents are being applied for. 
WIPO, the United Nations’ World Intellectual Prop- 
erty Organization, administers the treaty. — Abbr. 
PCT. See international application under PATENT APPLI- 
CATION. 


patent danger 


patent danger. See apparent danger (1) under DANGER. 
patent deed. See LETTERS PATENT (2). 


patent defect. See perecr. 


patent disclaimer. See statutory disclaimer under ois- 
CLAIMER. 


patentee (pat-on-tee). One who either has been grant- 
ed a patent or has succeeded in title to a patent. @ 
Although it might seem helpful to distinguish a 
patentee as a person to whom a patent is issued and 
a patent-holder as the owner of a patent, including 
the original grantee’s assigns, the Patent Act explicit- 
ly includes all title-holders under the term “paten- 
tee.” 35 USCA § 100(d). — Also termed patent- 
holder; patent-ouner. (Cases: Patents 90, 117. C.J.S. 
Patents §§ 120-125, 209.] 


patent-exhaustion doctrine. Pafents. The rule that the 
unconditioned sale of a patented article ends the 
patentee'’s ingles rel right to control its use. @ That 
contro] may still be exercised by limitations in a 
contract or license, as long as it does not amount to 
anticompetitive patent misuse. Adams v. Burke, 84 

_ US. (17 Wall.) 453 (1874). See FirsT-SALe DOCTRINE. 
(Cases: Patents €°191. CJ.S. Patents §§ 217, 314, 
339.) 


patent grant. See PATENT (8). 
patent-holder. See PATENTEE. 

patent infringement. See INFRINGEMENT. 
patent insurance. See INSURANCE. 


patent marking. The incorporation or affixation of a 
patent number to a patented article’s surface or 
surrounding packaging. @ Affixing the patent num- 
ber to a siodhict gives constructive notice of patent 
rights to infringers. Without the number in place, a 
atentee cannot recover losses that occur before the 
infringer has actual notice of the patent. See PATENT 
NuMBER. [Cases: Patents €7222. C.J.S. Patents 
§§ 394-395.) 


patent medicine. A packaged drug that is protected 
by trademark and 1s available without prescription. 
(Cases: Health €=302-305.] 


patent-misuse doctrine. An equitable rule that a pat- 
entee should: not be allowed to use a patent to 
effectively broaden the scope of the patentee’s mo- 
napoly in restraint of trade or otherwise against the 
public interest. © Two common examples of anti- 
competitive broadening are (1) using a patent. to 
restrain competition from an unpatented product or 
process, and (2) employing the patent beyond its life 
span to exclude others from gaining commercial 
advantages by using the product or process. The 
practical effect of finding patent misuse is the loss of 
patent protection. The doctrine operates indepen- 
dently of antitrust law but overlaps it in many ways 
and arose in the same era, at the turn of the 20th 
century, It has been described as an application of 
the equitable rule of “unclean hands.” See nonmetered 
license under License. [Cases: Monopolies 17.5(14); 
Patents $283(1). C.J.S. Monopoltes § 135; Patents 
§§ 436-439.] 
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patent number. Patents. The number assigned by the 
U.S. Patent and Trademark Office to a patent. See 
PATENT MARKING. 


Patent Office. See UNITED STATES PATENT AND TRADEMARK 
OFFICE. 


Patent Office Reports. Hist. The former official publi- 
cation of the U.S. Patent and Trademark Office. @ It 
was replaced in 1872 by the Official Gazette of the 
United States Patent and Trademark Office. 


patent of precedence. Hist. A royal grant to barristers 
that the Crown wished to honor by conferring such 
rank and preaudience as assigned in the grant. 


patentor (pat-on-tar or pat-en-tor). One who grants a 
patent. 


patent-owner. See PATENTEE. 


patent pending. The designation given to an inven- 
tion while the Patent and [iademark Office is pro- 
cessing the patent application. @ No protection 
against infringement exists, however, unless an actu- 
al patent is granted. — Abbr. pat nd. [Cases: 
Patents 104. C.J.S. Patents §§ 145-147, 149-151, 
173-175.) 


patent pocling. The cross-licensing of patents among 
atentees. @ Patent pooling does not violate antitrust 
ws unless it is done to suppress competition or 
control an industry. (Cases: Monopolies @12(15). 
C.J.S. Monopolies §§ 129-135.) 


patent-prosecution process. See PROSECUTION (4). 
patent right. 1. PATENT (3). 2. RIGHT. 


patent-right dealer. A person who sells or brokers the 
sale of patent rights. 


Patent Roll. A list of the letters patent issued in the 
United Kingdom in any given year. @ The first 
Patent Roll was issued in England in 1201. The Rolls 
were originally used to grant offices, lands, licenses, 
peerages, and pensions. In later centuries, the Pat- 
ent Rolls included grants of patents for inventions. 


patent search, 1. INFRINGEMENT SEARCH. 2. PATENTABILI- 
TY SEARCH. 3. VALIDITY SEARCH. 


patent solicitor. See patent agent under AGENT (2). 


patent suppression. The deliberate nonuse of a pat- 
ent, esp. in order to deny the public or competitors 
the benefit of the invention. ¢ Patent suppression is 
a rich source of urban legend, such as the rumor of 
oil companies sitting on inventions that would great- 
ly improve gas mileage, or pantyhose companies 
suppressing a patent on no-run nylon. But the sto- 
ries are not always fictional: in 1942 Standard Oil 
admitted trying to delay the advancement of syn- 
thetic-rubber technology in order to protect its mar- 
ket in natural rubber. 


patent term. The period during which a patent is in 
force. (Cases: Patents 131. C.J.S. Patents § 236.] 


patent-term adjustment. A compulsory extension of 
the time a utlity or plant patent remains in force, 
following administrative de! ys in prosecuting the 
application, @ A provision of the American Inven- 
tors’ Protection Act of 1999, the extension is avail- 
able for new applications, continuation applications, 
and divisio: applications filed since May 29, 
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2000. — Abbr. PTA. Cf. PATENT-TERM EXTENSION. 
(Cases: Patents ©9133. C.J.S. Patents §§ 234-235.] 


patent-term extension. A lengthening of the time a 
patent remains in force, given to compensate inven- 
tors for time lost because of administrative delays 
such as interferences, secrecy orders, or appeals. @ 
The extension applies to utility and plant patents 
issued after June 7, 1995 and before May 29. 2000. 
Its maximum length is five years. Cf. pATENT-TERM AD- 
jusrment. [Cases: Patents @°133. C.J.S. Patents 
§§ 234-235.) 


patent-term tee. An inventor's statutory right 
to extend the term of a patent if the application was 
delayed by the U.S. Patent and Trademark Office. ® 
The term can:be extended up to five years if the 
application was delayed because of an interference 
proceeding or appellate review, or if the PTO 
missed a aaaprcig A erred for certain steps in the 
prosecution, or failed to grant the patent within 
three years of the filing date. The guarantee took 
effect May 29, 2000. Cater Patents 133. C.J.S. 
Patents §§ 234-235.] 


patent watch. A system for continually monitoring 
published patent ap and granted patents in 
a particular scientific or technological field to detect 


or ensure against infringements. 
patent writ. See writ. 
pater (pay-ter), n. [Latin] Father. 


paterfamilias (pay-tar-fe-mil-ee-as or pah-tar-), n. [Lat- 
in] Roman law. The male head of a family or house- 
hold; the senior ascendant male; csp., one invested 
with potestas (power) over another. — Also termed 
homo sui juris. See patria potestas under POTESTAS. 


paternal, adj. Of, relating to, or coming from one's 
father <paternal property>. Cf. MATERNAL. 

paternalism, n. A government's policy or practice of 
taking responathilly for the individval affairs of its 
citizens, esp. by supplying their needs or regulating 
their conduct in a heavy-handed manner. — pater- 
nalistic, adj. reas 

paternal line. See Line. ; 

paternal-line descent. See DESCENT. 

paternal property. See property. . 

paterna paternis (pa-ter-no po-tar-nis). [Law Latin] 
Hist. Goods pcs yoni through the father descend to 
those conn with him. @ The phrase invoked the 
distinction between the succession of consanguinean 


half-brothers and uterine half-brothers. Cf. MATERNA 
MATERNIS. 


paternity (po-ter-ni-tee). 1. The state or condition of 
being a father, esp. a biological one; fatherhood. Cf. 
FILIATION. [Cases: Children Out-of-Wedlock 35.) 2. 
ATTRIBUTION RIGHT. 


paternity action. See PATERNITY SUIT. 
paternity presumption. See PRESUMPTION OF PATERNITY. 


paternity suit. A court 
whether a person is the father of a child (esp. one 
born out of wedlock), usu. initiated by the mother in 
an effort to obtain child support. — Also termed 
paternity action; parentage action; bastardy proceeding; 


Pacrane to determine: 


patrician 


bastardy process. [Cases: Children Out-of-Wedlock 
€=30. C.J.S. Children Out-of-Wedlock §§ 46, 49, 70, 
91-93.) 


paternity test. A test, usu. involving DNA identifica- 
tion or Ussue-typing, for determining whether a 
given man is the biological father of a particular 
child. See DNA IDENTIFICATION; HUMAN-LEUKOCYTE ANTI- 
GEN TEST; BLOOD-GROUPING TEsT. [Cases: Children Out- 
of-Wedlock € 58. C.J.S. Children Out-of-Wedlock 
§§ 75-76.] 


pater ae (pay-ter pay-tree-ee or pa-tree-ee). [Lat- 
in] Father of the country. See PARENS PATRIAE. 


pathological intoxication. See INTOXICATION. 


pathology (pe-thol-s-jee), x. The branch of medical 
study that examines the ori Wine pre dorm and na- 
ture of diseases. — pathological (path-o-loj-i-kal), 
adj. — pathologist (pa-thol-a-jist),n. * 

patiens (pay-shee-enz), n. [Latin] A person who suffers 
or permits; the passive party in a transaction. Cf. 
AGENS (1). 


patient, n. A person under medical or psychiatric care. 
(Cases: Health €576.] 


patient-litigant exception. An exemption from the 
doctor-patient privilege, whereby the privilege is lost 
when the patient sues the doctor for malpractice. 
(Cases: Witnesses €9219(5). C.J.S. Witnesses §§ 381, 
383-389.] - 

patient-physician privilege. See doctor-patient privilege 
under PRIVILEGE (8). 

patient’s bill of rights. A general statement of patient 
rights voluntarily adopted by a healthcare provider 
or mandated by statute, covering such matters as 
access to care, patient dignity and confidentiality, 
personal safety, consent to treatment, and explana- 
tion of charges. [Cases: Health €582.] 


pat. pend. abbr. PATENT PENDING. 


patria (pay-tree-a or pa-tree-a), n. [Latin] 1. Roman 
law. the fatherland; a person's home area. 2. Hist. 
The country or the area within it, such as a county 
or neighborhood. 3. Hist. A jury,.as when a defen- 
dant “puts himself upon the country” (ponit se super 
patriam). See CONCLUSION TO THE.COUNTRY; GOING TO 
THE COUNTRY; PAYS. P 
“Though our Latin uses patria, our French uses , which 
descends from Latin . The ‘country’ of this formula is 
not our father-land ‘the side,’ 2 Frederick 
Pollock & Frederic 


W. Mattiand, The 
Before the Time of Edward | 624 n.1 (2d ed. 1899). 
patria potestas. See POTESTAS. 


patrician (po-trish-en), n. Roman law. One of a privi- 
leged class of Roman citizens, as contrasted with 
lebeians. @ Originally the rank was probably only 
by birth. They monopolized all the priesth and 
their class was probably defined by religious prerog- 
atives, but membership in the senate was not con- 
fined to patricians. They lost their monopolies by 8.c. 
$00, but one consul continued to be a patrician, and 
they held at least half the priestly offices. Emperors 
could and did confer patrician status on. favored 
individuals. The hereditary patricians disappeared 
in the third century ab., but later emperors revived 
the title as a personal honor for faithful service. 


patricide 


patricide (pa-tra-sid), n. 1. The act of killing one’s 
own father. 2. One who kills his or her father. Cf. 
PARRICIDE. — patricidal, adj. 


patrimonial (pa-tra-moh-nee-al), adj. Of or relating to 
an inheritance, esp. from a male ancestor. 


patrimonio ejus abest (pa-tra-moh-nee-vh ee-jas ab- 
est). [Latin] Hist. That which is wanting from a 
person's estate. @ The phrase includes items held by 
one person but due to another. 


patrimonium (pa-tra-moh-nee-om). n. [Latin] Roman 
law. Property that is capable of being inherited; 
private property. — Also termed patrimony. 

patrimony (fa-tra-moh-nee). 1. An estate inherited 
from one’s father or other ancestor; legacy or heri- 
tage. 2. Civil law. All of a person's assets and liabili- 
ties that are capable of monetary valuation and 
subject to execution for a creditor's benefit. 3. paTRI- 
MONIUM. 


Patriot Act. See USA PATRIOT ACT. 


patron. 1. A regular customer or client of a business. 
2. A licensee invited or permitted to enter leased 
land for the purpose for which it is leased. .3. A 

‘person who protects or supports some person or 
thing. 

patronage (pay-tre-nij). 1. The giving of support, 
penser: or protection. 2. All the customers of a 
business; clientele. 3, The power to appoint persons 
to governmental positions or to confer other political 
favors. — Also termed (in sense 3) political patronage. 
See spoics system. [Cases: Officers and Public Em- 
ployees €°25. C.J.S. Officers and Public Employees 
§ 36.] 


patronizing a prostitute. The offense of requesting or 
securing the performance of a sex act for a fee; pRos- 
TITUTION. Cf. SOLICITATION (8). 


patronus (pa-troh-nas), n. [Latin] 1. Roman law. Some- 
one who had manumitted a slave, and was therefore 
entitled to certain services from the slave. 2. apvow- 
EE. Pl. patroni (po-troh-ni). 


patruus (pa-troo-es), n. [Latin] Roman & civil law. A 
father’s brother; a paternal uncle.. 


patruus magnus (pa-troo-os -nes), n. [Latin] Roman 
& civil law. A grandfather's brother; a great-uncle. 


patruus moximus (pa-troo-es mak-so-mes). See ABPA- 
TRUUS. 


pattern, n. A mode of behavior or series of acts that 
are recognizably consistent <a pattern of racial dis- 
crimination>. 


pattern jury charge. See model jury instruction under 
JURY INSTRUCTION. 


pattern jury instruction. See model jury instruction un- 
der JURY INSTRUCTION. 

pattern of racketeering activity. Two or more related 
criminal acts that amount to, or pose a threat of, 
continued criminal activity. @ This phrase derives 
from the federal Racketeer Influenced and Corrupt 
Organizations Act. 18 USCA § 1961. See RACKETEER- 
InG. [Cases: Racketeer Influenced and Corrupt Or- 
ganizations €=24, 104. C.J.S. RICO (Racketeer Influ- 
enced and Corrupt Organizations) § 7.) 
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ee case. A lawsuit, often a. class ac- 

tion, in which the plaintiff attempts to show that the 
defendant has systematically engaged in discrimina- 
tory activities, esp. by means of policies and proce- 
dures. ® Typically, such a case involves employment 
discrimination, housing discrimination, or school 
segregation. A plaintiff must usu. show that a defen- 
dant’s behavior forms a pattern of actions or is 
embedded in routine practices but that inferences of 
executive or official complicity may be drawn from a 
consistent failure to respond to complaints or imple- 
ment corrective measures. 


pattern similarity. See comprehensive nonliteral similarity 
under SIMILARITY. 


paucital (paw-si-tal), adj. Rare. See iN PERSONAM. 


Pauline privilege. Eccles. law. The doctrine that a 
bapti aaa marriage to a never-baptized per- 
son may be dissolved under certain circumstances, 
when dissolution is beneficial to the church. @ The 
privilege is ordinarily exercised when (1) the mar- 
riage was valid, (2) the baptized spouse now wishes 

to marry a Catholic, and (3) at the time of the 

marriage, both parties were unbaptized in any faith. 

Before the privilege can be exercised, (1) the unbap- 

tized spouse must have deserted the baptized spouse 

without just cause, (2) the unbaptized spouse must 
still be unbaptized, (3) the baptized spouse must 
make the proper appeals to the church, and (4) the 
church must rule that the privilege is exercisable. 

There is uncertainty about the extent of the privi- 

lege. Cf. PETRINE PRIVILEGE. 


pauper. A very poor person, esp. one who receives aid 
from eagh or public funds; inpicent. See IN FORMA 
PAUPERIS. [ : Social Security and Public Welfare 
3. CJS. Social Security and Public Welfare § 5.) 


pauperies (paw-por-eez), n. (Latin “impoverishment”] 
Roman law. Damage done by a domesticated four- 
footed animal. @ The animal's owner was liable for 
the damage. See actio de pauperie under actio. 


pauper’s affidavit. See poverty affidavit under aFFipA- 
vir. 


pauper’s oath, See oaTH. 


pawn, n. 1. An item of personal property deposited as 
security for a debt; a.pledge or guarantee. @ In 
modern usage, the term is usu. restricted to the 
pledge of jewels and other personal chattels to 
pawnbrokers as security for a small loan. 2. The act 
of depositing personal pro rty in this manner. 3. 
The condition of being held on deposit as a pledge. 
Cf. BAILMENT. 4. PIGNUS (1). — pawn, Ub. 


pawnbroker, n. One who lends money, usu. at a high 
interest rate, in exchange for personal property that 
is deposited as security by the borrower. [Cases: 
Consumer Credit 5. os. Interest and Usury; Con- 
sumer Credit § 352.] — pawnbroking, n. 


pawnee. One who receives a deposit of personal pro 
erty as security for a debt. (Cases: Consumer Credit 
5. C.J.S. Interest and Usury; Consumer Credit § 352.) 


pawnor. One who deposits an item of personal prop- 
a . 

erty as security for a debt. — Also : gape pawner. 
[Cases: Consumer Credit @5. C.J.S. Interest and 
Usury; Consumer Credit § 352.) 
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pax regis (paks ree-jis), n. [Latin “the king's peace”] 
Hist. 1. The government’s guarantee of peace and 
security of life and property to all within the law's 
protection. 2. VERGE (1). 


payable, adj. (Of a sum of money or a negotiable 
instrument) that is to be paid. © An amount may be 
payable without being due. Debts are commonly 
payable long before they fall due. 


payable after sight. Payable after acceptance or 
protest of nonacceptance. See, sight draft under 
prafT. [Cases: Bills and Notes @129(3). C.].S. Bills 
and Notes; Letters of Credit § 90.) - 


payable on. demand. Payable when presented or 
upon request for payment; payable at any time. 
{Cases: Bills and Notes €>129(3). C.J.S. Bills and 
Notes; Letters of Credit § 90.) 


payable to bearer. Payable to anyone holding the 
instrument. [Cases: Bills and Notes @210, 427(1). 
C.J.S. Bills and Notes; Letters of Credit § 145.] 


payable to order. Payable anly to a specified payee. 
[Cases: Bills and Notes @9427. C.J.S. Bills and 
Notes; Letters of Credit § 233.) 


payable, n. See account payable under ACCOUNT. 
payable date. See DATE. 


pay any bank. A draft indorsement that permits onl 

banks to acquire the rights of a holder until the drait 
is either returned to the customer initiating collec- 
tion or specially indorsed by a bank to a person who 
is not a bank. UCC § 4-201(b). [Cases: Banks and 
Banking 158; Bills and Notes 2190. C.J.S. Banks 
and Banking §§ 322, 383, 395-397, 399, 402, 404; 
Bills and Notes; Letters of Credit §§ 154-155.] 


payback method. An accounting procedure that mea- 
sures the time required to recover a venture’s initial 
cash investment. 


payback period. The length of time required to recov- 
er a venture’s initial cash investment, without ac- 
counting for the time value of money. 


paydown. A loan:payment in an amount less than the 
total loan principal. 


payee. One to whom money is paid or payable; esp., a 
party named in commercial paper as the recipient of 
the payment. 

payer. See payor. 


paying quantities. Oil & gas. An amount of mineral 
production from a single well sufficient to justify a 
reasonably prudent operator to continue producing 
from that well. © Most jurisdictions interpret the 
language “for so long thereafter as oil and gas is 
produced” in habendum clauses to mean so long as 
paying quantities are Hiren See HABENDUM 
cause. (Cases: Mines and Minerals @78.1(8). C.J.S. 
Mines and Minerals §§ 254-257, 264, 266.] 


payment. 1. Performance of an obligation by the 
elivery of money or some other valuable thin 
accepted in partial or full discharge of the obli- 
gation. [Cases: Payment @1. C.].S. P. § 2.) 2. 
The money or other valuable thing so delivered in 
satisfaction of an obligation. 


payment bond 


advance payment. A payment made in anticipation 
of a contingent or fixed future liability or obli- 
gation. 

balloon payment. A final loan payment that is usu. 
much larger than the preceding regular payments 
and that discharges the principal balance of the 
loan. See balloon note under NOTE (). 


conditional t. Payment of an obligation only 
on condition that something be done. @ Generally, 
the payor reserves the right to demand the pay- 
ment back if the condition is not met. [Cases: 
Payment ©33.] 


constructive ent. A payment made by the pay- 
or but not yet credited by the payee. @ For exarmn- 
ple, a rent check mailed on the first of the month 
is a constructive payment even though the land- 
ve does not deposit the check until ten days 
ater. 


direct payment. 1. A payment made directly to the 
payee, without using an intermediary, such as a 
child-support payment-made directly to the obli- 
gee parent rather than through the court. 2. A 
payment that is absolute and unconditional on the 
amount, the due date, and the payee. 


down t. The portion of a purchase price 
paid in cash (or its eq ivalent) at the time the sale 
agreement is executed. Cf. BINDER (2); EARNEST MON- 
EY. (Cases: Vendor and Purchaser ¢°69.1, 334(1). 
C.J.S. Vendor and Purchaser §§ 135, 137-138, 640, 
642-644, 648.] 


indefinite payment. 1. A stream of payments with 
no termination date, or a single payment with no 
specified due date. 2. A payment that does not 
specify to which debt it should be applied when it 
is made to a single creditor who holds scveral of 
the payor's debts. 


installment poyerent. One of a series of periodic 
payments made under an installment plan. See in. 
STALLMENT SALE. 


involuntary t. A payment obtained by fraud 
or duress. [Cuses: Payment € 86-87. C.J.S.. Pay- 
ment §§ 105, 112.] ; 


lump-sum payment. A payment of a large amount 
all at once, as opposed to smaller payments over 
time. Cf. periodic payment. ; 

part payment. A buyer's delivery of meney or other 
thing of value to the seller, and its acceptance by 
the seller, when the money or the value of the 
thing does not equal the full sum owed. [Cases: 
Sales ¢=202(7); Vendor and Purchaser €°184. 
CJS. Sales § 223; Vendor and Purchaser § 429.] 


t. One of a series of payments 
made over time instead of a one-time payment for 
the full amount. Cf. lump-sum payment. 
two-party payment. A single payment made by 
check to two people, usu. for the sum of the 
amount due to each person. 


unofficious payment. A payment made by a person 
she has an interest in seeing that it should be 
made. 


payment bond. See sonp (2). 


payment date 


payment date. See DATE. 
payment in due course. A payment to the holder of a 
negotiable instrument at or after its maturity date, 
made by the payor in faith and without notice 
of any defect in the holder's title. See HOLDER IN DUE 
COURSE. 
payment intangible. See INTANGIBLE. 
ent into court. A party's money or property 
eposited with a court for distribution after a pro- 
ceeding according to the parties’ settlement or the 
court’s order. See INTERPLEADER. [Cases: Deposits in 
Court @1-12. C.J.S. Deposits in Court §§ 1, 4-40.] 
payoff. See KiexBack. 
payola (pay-ch-la). An indirect and secret payment for 
a favor, esp. one relating to business; a bribe. 
pay-on-death account. See ACCOUNT. 
pay-on-death bank account. See pay-on-death account 
under ACCOUNT. 
or. One who pays; esp., a person responsible for 
OS aviiig a negotiable instrument. — Also spelled pay- 
er. See DRAWEE. 
payor bank. See Bank. 
pay-or-play contract. See CONTRACT. 
out period. The time required for an asset to 
e produce enough revenue to pay back the initial 
investment; esp., in oil-and-gas law, the time re- 
quired for a well to produce a sufficient amount of 
oil or gas to pay back the investment in the well. 


payout ratio. The ratio between a corporation's divi- 
ends per share and its earnings per share. Cf. com. 
MON-STOCK RATIO. 


payroll. 1. A list of employees ty be paid and the 
amount due to each of them. 2. The total compensa- 
tion payable to a company's employees for one pay 
period. 

payroll tax. See TAX. 

pays (pay or pays), x. [Law French] The country; a 
jury. See paTRIA. 

PBGC. abbr. peNStON BENEFIT GUARANTY CORPORATION. 

PBS. abbr. 1. rpuBLIC BUILDINGS SERVICE. 2. Public Broad- 
casting Service. 

P.C. abbr. 1. See professional corporation under CORPORA- 
TION. 2. POLITICAL CORRECTNESS. 3. PRIVY COUNCILLOR. 

PCA. abbr. posse COMITATUS ACT. 

PCR action. See pOSTCONVICTION-RELIEF PROCEEDING, 

PCT. abbr. PATENT COOPERATION TREATY. 


PCT application. See international application under 
PATENT APPLICATION. 


PCT filing. See international application under PATENT 
APPLICATION. 


PCT filing date. Patents. The date of an international 
een under the Patent Cooperation Treaty. — 
termed international filing date. See PATENT COop- 
ERATION TREATY. 
P.D. abbr. 1. pustic DEFENDER. 2. Police department. 


PDA. abbr. pREGNANCY-DISCRIMINATION ACT. 
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ce, n. A state of public tranquility; freedom from 
civil disturbance or hostility <breach of the peace>. 
See peace treaty under TREATY (1). — peaceable, peace- 
ful, adj. 


armed peace. A situation in which two or more 
nations, while at peace, are actually armed for 
possible or probable hostilities. 


peace, justice of. See JUSTICE OF THE PEACE. 
peaceable possession. See Possession. 
peace bond. See Bonn (2). 


Peace Corps. An independent federal agency that 
promotes peace and friendship in the world by 
sending volunteers to other countries to work in 
education, agriculture, health, small-business devel- 
opment, urban development, and the environment. 
@ The agency was established by the Peace Corps Act 
of 1961 and e independent in 1988. : 


peacemaker’s court. See court. 


ce officer. A civil officer (such as a sheriff or police 
officer) appointed to maintain public tranquility and 
order; esp., a person designated by public authority 
to keep the peace and arrest persons aad or sus- 
ed of crime. @ This term iay also include a 
judge who hears criminal cases or another public 
official (such as a mayor) who may be statutorily 
designated as a peace officer for limited purposes. — 
Also termed officer of the peace; co»servator of the peace. 
(Cases: Municipal Corporations €180(1). C.J.S. Mu- 
Pre ge Corporations §8 450-252, 474-476, 497, 502, 
505, 508, 534.] 
Peace of God and the church. His!. The cessation of 
iegenon between terms and on Sundays and holi- 
ays. 
peacetime. A period in which a country has declared 
neither a war uor a national emergency, even if the 
country is involved in a conflict or quasi-conflict. 
peace treaty. See TREATY (1). 
peace warrant. See WARRANT (1). 
peak demand. The point Serb some specified por 
od) at which customer use results in the highest level 
of demand for a utility. © 
peccavi (pe-kay-vi or pe-kah-vee), n. [Latin “I have 
sinned" An acknowledgment or confession of guilt. 
peculation (pek-yo-lay-shon), n. Embezzlement, esp. 
by a public official. Cf. perecu.aTion. [Cases: Officers 
and Public Employees 121. C.J.S. Officers and Pub- 


lic Employees §8§ 329-334.) — late (pek-ya-layt), 
vb. — ei (pek-ya-le-tiv), adj. — peculator 
(pek-ya-lay-tar), n. 


peculatus ih ha gl n. [Latin] Roman law. The 
offense of stealing or embezzling public funds; pecu- 
lation. Cf. FURTUM (1). 


peculiar, adj. Special; particular <peculiar benefit>. 


peculiar, n. Hist. Eccles. law. A district, parish, chapel, 
or church that was not subject to a bishop's jurisdic- 
tion. @ Peculiars were created, usu. under papal 
authority, to limit a bishop’s power. There were 
several types, including royal peculiars (e.g., the 
Chapel Royal at St. James's Palace or St. George’s in 
Windsor), peculiars of the Archbishop of Canter- 
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bury, and peculiars of bishops and deans. The juris- 
diction and privileges of the peculiars were abol- 
ished by various statutes in the 19th century. 


peculiar benefit. See special benefit under BENEFIT. 


liar-risk doctrine. The principle that an employ- 
er will be liable for injury caused by an independent 
contractor if the saphores failed to take precautions 
against a risk that is peculiar to the contractor's work 
and that the employer should have recognized. — 
Also termed pecultar-risk exception. [Cases: Master and 
Servant @319. C.J.S. Employer-Employee Relationship 
§§ 236, 239-240, 245.] 


peculium (pi- op-lee-om), n. [Latin] Roman law. Prop- 
erty or money given by the head of a household to a 
son or slave,.to be used at that person's discretion 
for living expenses or business transactions; property 
at the disposal of the slave or son-in-power. 

peculium adventitium. See ADVENTITIOUS PROPERTY. 

peculium profectitium. See PROFECTITIUM PECULIUM. 

pecune. [Origin unknown] Hist. cris. 


pecunia (pi-kyoo-nee-a), x. [Latin] Hist. 1. Money. 2. 
Real or personal property. 
pecunia certa (pi-kyoo-nee-a sor-ta). [Latin] A defi- 
nite sum of money. 
pecunia constituta (pi-kyoo-nee-a kon-sti-t[y]oo-ta). 
{Latin “fixed sum of money"] Roman law. See 
pactum de constituta under PACTUM. 
pecunia non numerata (pi-kyoo-nee-o non n{y]oo- 
mo-ray-to). (Latin “money not paid”] Roman law. A 
defense that even though the defendant acknowl- 
edged receiving money, it had not in fact been 
paid. Cf. exceptio pecuniae non numeratae under EX- 
CEPTIO. 
pecunia numerata (pi-kyoo-nee-a n[y]oo-mo-ray- 
ta). [Latin] Hist. Money numbered or counted out; 
money given to pay a debt. 
pecuniary (pi-kyoo-nee-er-ee), adj, Of or relating to 
money; monetary <a pecuniary interest in the law- 
suit>. , x 
pecuniary ability. Income from any source ov sources 
sufficient to meet or pay an obligation, or for some 
other purpose; ‘such as providing suitable mainte- 
nance for a spouse. ‘ 
pecuniary benefit. See senerrr. 


pecuniary bequest. See BEQUEST. 


pecuniary cause. Eccles. law. A lawsuit maintainable in 
an ecclesiastical court to redress an injury relating to 
the church, such as a parishioner’s failure to pay a 
tithe to a parson. 


pecuniary damages. See DAMAGES. 
pecuniary devise. See Devise. 
pecuniary gain. Sec GaIn (b. 
pecuniary injury. See injury. 


pecuniary interest. See financial interest under INTER. 
EST (2), . 


pecuniary legacy. See LEGACY. 
pecuniary loss. See Loss. 


peer 


pecunia trajectitia (pi-kyoo-nee-a traj-ek-tish-ee-a). 
{Latin “money conveyed overseas”) Roman law. Mon- 
ey loaned in connection with the transport of goods 
by ship, with the lender bearing the risk of loss. See 
NAUTICUM FENUS. 


pedage (ped-ij). Hist. Money paid as a toll to travel 
through another's land. — Also termed paage; peda- 
gium. 

pedagium (pi-day-jee-em). [Law Latin] See repace. 

pedal possession. See POssEssION. 


pedaneus (pi-day-nee-as), n. & adj. [Latin] Roman law. 
A judge who sat at the foot of .the tribunal (i.e., in 
the lowest seat) ready to try minor cases at the 
command of the magistrate; an assistant judge. 


pederasty (ped-ar-as-tee), n. Anal intercourse between 
a man and a boy. @ Pederasty is illegal in all states. 
Cf. sopomy. (Cases: Sodomy © 1. C.J.S. Sodomy 
§§ 2-6.) — pederast (ped-o-rast), x. 


pedigree. A history of family succession; ancestry or 
lineage. 

pedis abscissio (pee-dis or ped-is ab-sish-ee-oh). [Latin 
“cutting off a foot’) Hist. Punishment by cutting off 
the offender's foot. 

pedis positio (pee-dis or ped-is pa-zish-ce-oh). [I atin 
“the placement of the foot”] Hist. A putting or 
placing of the foot. @ This term denoted possession 
of land by actual entry. 


pedis possessio. See POSSESSIO. 


pedis pussessio doctrine (pee-dis or ped-is pa-zes[h]-ce- 
oh). [Latin “possession-of-a-foot doctrine”} The prin- 
ciple that a prospector working on land in the public 
domain is entitled to freedom from fraudulent or 
forcible intrusions while actually working on the site. 
(Cases: Mines and Minerals €27(1). C.J.S. Mines and 
Minerals §§ 63-64.) , 

pedophile. An adult who engages in pedophilia. 

pedophilia. 1. An adult's sexual disorder raps Art 
the desire for sexual gratification by molesting chil- 
dren, esp. prepubescent children: 2. An adult's act of 
child molestation. @ Pedophilia.can but does not 
necessarily involve intercourse. CfipEDERASTY. 


Peeping Tom. A person who spies on another (as 
through a window), usu. to gain sexual pleasure; 
voyeur, — Also termed pve (Cases: Disorderly 
Conduct $1. C.J.S. Dis ly Conduct §§ 2-5.] 


peer, n. 1. A person who is of equal status, rank, or 
character with another. 


“The commonality, like the nobility, are divided into several 
degrees; and, as the lords, though different In rank, yet all 
of them are peers In respect of thelr nobility, so the corn- 
moners, though some are greatly superior to others, yet all 
are in law peers, In respect of their want of nobility ....° 1 
ore ea Commentaries on the Laws of England 


2. A member of the British ge cares as a 
duchess, marquis, earl, viscount, or baroness). — 


peerage (peer-ij), n. 
“The Crown has power to create a 
Sy eee no ractice ta exercised 
on the of the Prime Minister and honour is most 
commonly a reward for cal services. Peerages can be, 
and have been, conferred for party political reasons; 12 


number of peers and 


peer-reviewed journal 


were created in 1712 to save the 


threat to create h to secure a wee. The 
main eof a is to sit and vote in the House of 
Lords.” M. Watker, The 

942 (1880). 


-reviewed ao A publication whose practice is 
to forward submitted articles to disinterested experts 
who screen them for scholarly or scientific reliability 
so that articles actually published have already with- 
stood expert scrutiny and comment. 


peer-review yl, rapimninee A government agency that 
monitors health-regulation compliance by private 
hospitals requesting public funds (such as Medicare 
payments). — Abbr. PRO. (Cases: Health €270.} 


peer-review privilege. See PRIVILEGE (8). 
of fees. Hist. ‘Vassals or tenants of the same lord 

who judged disputes arising out of fees. 

peine forte et dure for tay door or payn fort ay 
dyoor). [French eae and hard punishment") 
Hist. The punishment of an alleged felon who re- 
fused to plead, consisting of pressing or crushing the 

. person's body under heavy weights until the accused 
vither pleaded or died. 


“in all other felonies, however, the punishment of pe/ne 
forte et dure was, until lately, denounced as the conse- 
of an obstinate s' Th 


admonitio,’ but a of a few hours, and the sentence 
ptr be oy bens to el cer he ic ay be Atco 
oO! naity he was incurring.” Chitty, vac- 
tical Treatise on the Criminal Law 405-26 (2d ed. 1826). 
“tn old English law, a person charged with felony who, 
tefusing to accept Fal, was pressed to death 

forte et dure), was not regarded as committing sulcide, so 
that he did not forfeit his pro ." Glanville Willams, The 
Sanctity of Lifa and the Criminal Law 270 n.4 (1957). 


pell. See CLERK OF THE PELLS. 
pellex (pel-eks), n. [Latin] Roman lam. A concubine. 


penal (pee-nal), adj. Of, relating to, or being a penalty 
or punishment, esp. for a crime. 


impair privileg ri te Willam M. Lite et a 
or . 2 oF . Lie is 
Briel df the Use of Law Books 
“The word penal connotes some form of punishment im 
partary acpase ols dante ls expos entorenetis by 
e ofa 
fine, tinprleknment. or mete the statute 


always construed as . J. Singer, Suther- 
igh ori aa a § 59.01, at 113 (Sth 


penal action. See ACTION (4). 

penal bill. See penal bond under BOND (2). 
penal bond. See sonp (2). 

penal clause. See PENALTY CLAUSE. 


penal code. A compilation of criminal laws, usu. defin- 
ing and categorizing the offenses and setting forth 
their ive punishments, — Also termed crimi- 
nal code. See MODEL PENAL CODE. 
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penal colony. A remote place of detention for convicts 
and political prisoners, usu. in an isolated part of a 
nation or in a nation’s extraterritorial holdings. @ 
Historical examples include the Soviet Union's gu- 
lags in Siberia and France’s penal colony on Devil's 
Island off the coast of Guiana. 


penal custody. See custropy (1). 
penal institution. See prison. 


penal law. 1. See penal statute under sTaTuTE. 2. cRiM- 
INAL LAW. 


penal liability. See LiaBiLity. 
penal redress. See REDRESS. 
penal sanction. See criminal sanction under SANCTION. 


servitude. Confinement in prison with hard 
labor. See HARD LABOR. Cf, IMPRISONMENT. 


penal statute. See STATUTE. 


penal sum. The monetary amount specifi ied as a pen- 
alty in a penal bond. See penal bond under sone (2). 


penalty. 1. Punishment imposed on a wrongdoer, usu. 
in the form of imprisonment or fine; esp., a sum of 
money exacted as punishment for either a wrong to 
the state or a civil wrong (as distinguished from 
compensation for the injured party’s loss). @ Though 
usu. for crimes, penalties are sometimes im- 
Soa for civil wrongs. (Cases: Penalties 1. C.J.S. 
enalties §§ 2-4.) 
civil penalty. A fine assessed for a violation of a 
statute or regulation <the EPA levied a civil penal- 
ty of $10,000 on the manufacturer for exceeding 
its pollution limits>. 


statutory penalty. A penalty imposed for a statuto 
violation; esp., a penalty imposing automatic liabil- 
ity on a wrongdoer for violation of a statute's 
terms without reference to any actual damages 
suffered. (Cases: Penalties ei. CJ.S. Penalties 
§§ 2-4] 


2. An extra charge against a party who violates a 
contractual provision. 


be dace penalty. A charge assessed against a 
rrower who elects to pay off a loan re it is 
due. [Cases: Bills and Notes €=429; Usury ¢61. 
CJ.S. Bills and Notes; Letters of Credit §§ 100, 
Seay 238; Interest and Usury; Consumer Credit 
§ 172. : 


3. Excessive stipulated damages that a contract pur- 
ports to impose on a party that breaches. @ If the 
damages are excessive enough to be cohsidered: a 
penalty, a court will usu. not enforce that particular 
provision of the contract. Some contracts specify 
that a | ee sum of damages is intended “as liqui- 
dated damages and not as a penalty” — but even 
that language is not foolproof. [Cases: Damages 
80. C.J.S. Damages §§ 185, 190-192.] 

“A Is a sum which a ... agrees to or 

fortort in Eel event of a breach, ut which is fixed, not a3 a 


of as i or the covenant 
to pay Is joined tn by one or more sureties, to insure that 
the person {njured shall collect his actual damages. Penal- 
ties ... are not recoverable or retainable as such by the 
person in whose favor they are framed ...." Charles T. 
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McCormick, Handbook on the Law of Damages § 146, at 
600 (1935). 


4. PENALTY CLAUSE. 


penalty clause. A contractual provision that assesses 
— a defaulting party an excessive monetary 
charge unrelated to actual harm. @ Penalty clauses 
are general unenforceable. — Often shortened to 
penalty. — Also termed penal clause. Cf. LIQUIDATED. 
DAMAGES CLAUSE; —LIMITATION-OF-REMEDIES CLAUSE. 
(Cases: Damages 76, 80. C.J.S. Damages §§ 176, 
185-187, 190-192, 194.] 


be pe 
attempts to avoid future disputes, and to qui the - 
ble aINOU nt of any loss, Thats tnobjoctionable, But some- 


formance. 
may provide that the promisor Is to ona 
yout it he falls te do Pst 


to enforce clauses which are designed to act in 

oT P.S. Atiyah, Promises, Morals, and Law §7-58 

penalty phase. The part of a criminal trial in which 

the fact-finder determines the punishment for a 

defendant who has been found guilty. — Also 
termed sentencing phase. Cf. GUILT PHASE. 


penalty point. A punishment levied for a traffic of- 
fense and accumulated on the driver's record. @ If a 
driver receives a statutorily set number of points, the 
driver’s license may be restricted, suspended, or 
terminated. 


penance. Eccles. law. A punishment assessed by an 
ecclesiastical court for some spiritual offense. 


pend, vb. (Of a lawsuit) to be awaiting decision or 
settlement. 


pendency (pen-dan-see), n. The state or condition of 
being pending or continuing undecided. 

pendens. See Lis PENDENS.. ...- 

pendent -dent), adj. 1. Not yet decided; pending 
<a pendent action>. 2. Of or relating to pendent 
jurisdiction or pendent-party jurisdiction <pendent 
parties>. (Cases: Federal Courts @°14.1.] 8. Contin- 
gent; dependent <pendent upon a different claim>. 

pendent-claim jurisdiction. See pendent jurisdiction un- 
der JuRISDICTION. 

pendente lite. (pen-den-tee It-tee), adv. [Latin “while 
the action is pending”] During the peers or 
litigation; in a manner contingent on the outcome of 
litigation. — Also termed lite pendente. Cf. Lis PENDENS. 


pendente lite administration. See administration pen- 
dente lite under ADMINISTRATION. 


' pendente su: (pen-den-tee pra-ses-[yjoo). [Law 
Latin] Hist. During the pendency of the process. 
pendentes 


fructus n-den-teez [frak-tas]). [Latin] 

Hist. Hanging oh © These fruits — as distin- 

ished from fruits that have been gathered — must 

e restored to a real owner who defeats the claims of 

a bona fide possessor. — Sometimes shortened to 
pendentes. 


Pennoyer rule 


pendente tutela (pen-den-tee t[y}oo-tee-la). [Latin] Hist. 
During the tutory. 


pendent jurisdiction. See jurispIcTioN. 
pendent-party jurisdiction. See JURISDICTION. 


pendent-venue doctrine. The principle that once ven- 
ue is established for a federal claim, proof of venue 
for additional federal claims, cross-claims, and coun- 
terclaims is unnecessary. 


pending, adj. 1. Remaining undecided; awaiting deci- 
sion <a pending case>. 2. Parliamentary law. (Of a 
motion) under consideration; moved by a member 
and stated by the chair as a question for the meet- 
ing’s consideration. See CONSIDERATION (2); ON THE 
Foor. ® A motion may be immediately pending, 
meaning that it is directly under consideration, be- 
ing the last motion stated by thé chair and next in 
line for a vote; or it may be pending subject to other 
motions of higher rank that have taken precedence 
over it. See immediately pending motion, pending motion 
under MOTION (2). 

pending, prep. 1. Throughout the continuance of; 
during <in escrow pending arbitration>. 2. While 
ire until <the injunction was in force pending 
trial>. 


pending motion. See MOTION (2). 


pending-ordinance doctrine. The principle that a mu- 
nicipality may properly deny an application for a 
roperty use that, although it would satisfy existing 
w, would violate a law that 1s pending when the 
application is made. @ This doctrine was judicially 
created, mainly to short-circuit landowners’ attempts 
to circumvent a new ordinance by applying for a 
nonconforming use on the eve of its approval. 
(Cases: Zoning and Planning 376. C.J.S. Zoning 
and Land Planning §§ 71, 199.] 


penetration, n. 1. Criminal law. The entry of the penis 
or some other part of the body or a foreign object 
into the vagina or other bodily orifice. @ This is the 

ical meaning today in statutes defining sexual 

offenses. — Also termed intromistin. See RAPE (1). 2. 
The depth reached by a bullet of other projectile in 
something against which the projectile is fired. 3. 
The act of piercing or passing’ something into or 
through a body or object. — penetrate, vb. 

penetration pricing. Pricing of a new preduct below 
its anticipated market price to enter a market, dis- 
courage competition, and recover the initial invest- 
ment. 


penitentiary (pen-o-ten-sha-ree), n. A correctional. fa- 
cility or other place of long-term confinement for 
convicted criminals; prison. [Cases: Prisons @1. 
C.J.S. Prisons and Rights of Prisoners §§ 2-3.] — peni- 
tentiary, adj. 

penitentiary misdemeanor. See serious misdemeanor un- 
der MISDEMEANOR. 


Pennoyer rule (po-noy-er). The principle that a court 
may not issue a aha judgment against a defen- 
dant’ over which it has no personal jurisdiction. 
Pennoyer v. Neff, 95 U.S. 714 (1877). (Cases: Judg- 
ment 16. C.J.S. Judgments §§ 18, 546.) 


Pennsylvania rule 


Pennsylvania rule. Toris. The principle that a tortfea- 
sor who violates a statute in the process of causing 
an injury has the burden of showing that the viola- 
tion did not cause the injury. The E, ia, 86 
U.S. (19 Wall.) 125, 186 (1874). (Cases: Collision 
$123; Shipping €86(2.3). CJS. Collision 
§§ 211-220.) 


penny stock. See srock. 


penology (pee-nol-s-jee), n. The study of penal insti- 
tutions, crime prevention, and the punishment and 
rehabilitation of criminals, including the art of fitting 
the right treatment to an offender. Cf. cRIMINOLO- 
cy. — penological (pee-no-loj-i-kol), adj. — penolo- 
gist (pee-ndl-o-jist), 2. 

pen . A mechanical device that logs dialed 
telephone numbers by monitoring electrical impul- 
ses. © Because a pen register does not record the 
telephone conversation, it does not constitute a 
Fourth Amendment search requiring a warrant 
(though it does need a court order). Some states, 
however, do consider the use of a pen register 
invasive enough to uire a search warrant. Cf. 
WIRETAPPING. [Cases: Telecommunications €521. 

- CJS. One hs, Telephones, Radio, and Television 
§§ 247, 264, 298, 313. 


pensio (pen-shee-oh), n. [Latin] Roman & civil law. A 
payment for the use of a thing, such as rent for the 
_ use of another's house. 


pension. A fixed sum paid regularly to a person (or to 
the person’s beneficiaries), esp. by an employer as a 
retirement benefit. Cf. annurty (3). [Cases: Pensions 
@-2, 24-27. C.].S. Pensions and Retirement Plans and 
Benefits §§ 7, 16-17, 19.] 
vested ion. A pension in which an employee 
(or employee's estate) has rights to benefits pur- 
ased with the employer's contributions to the 
lan, even if the employee is no longer employed 
y this employer at the time of retirement. © The 
vesting of qualified pension plans is governed by 
ERISA. See EMPLOYEE RETIREMENT INCOME SECURITY 
act. [Cases: Pensions @°62. C.J.S. Pensions and 
Retirement Plans and Benefits §§ 73, 78-81, 83.] 


Pension and Welfare Bénefits Administration, A unit 
in the U.S. Department of Labor responsible for 
regulating employee pension plans under the Em- 

loyee Retirement Income Security Act (ERISA) and 
‘or enforcing the ‘Act through its field offices. — 
Abbr. PWBAL 


Pension Benefit Guaranty Corporation. A self-financ- 
ing federal corporation that guarantees payment of 
ension benefits in covered benefit pension plans. — 
br. PBGC. [Cases: Pensions €=90. C.J.S. Pensions 
| Retirement Plans and Benefits §§ 115-120, 123, 
1.) 
pensioner. A recipient or beneficiary of a pension 
plan. (Cases: Pensions $2, 21. C.J.S. Penstons and 
Retirement Plans and Benefits § 7.) 


pension plan. 1. Under ERISA, any plan, fund, or 
program established or maintained by an employer 
or an employee bi aa that provides retire- 
ment income to employees or results in a deferral of 
income by employees extending to the termination 
of employment or beyond. 29 USCA § 1002(2)(A). 
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[Cases: Pensions @28. C.J.S. Pensions and Retirement 
Plans and Benefits 8§ 11-15.}] 2. Under the Internal 
Revenue Code, an employer’s pe established and 
maintained primarily to provide systematically for 
the payment of definitely determinable benefits to 
employees over a period of years, usu. for life, after 
retirement. See EMPLOYEE RETIREMENT INCOME SECURITY 
act. Cf. EMPLOVEE BENEFIT PLAN. 


contributory pension plan. A persion plan in which 
both the employer and the employee contribute. 
[Cases: Pensions €-101-107. C.J.S. Pensions and 
Retirement Plans and Benefits §§ 53-68, 121-129.) 


defined-contribution pension plan. See defined-con- 
tration plan under EMPLOYEE BENEFIT PLAN. 
ned . A pension plan in which the 
employer promises specific benefits to each em- 
loyee. — Also termed fixed-benefit plan. [Cases: 
ensions 28. C.J.S. Pensions and Retirement Plans 
and Benefits §§ 11-15.) 


noncontributory pension plan. A pension plan con- 
tributed to only by the employer. (Cases: Pensions 
€=28. C_J.S. Pensions and Retirement Plans and Bene- 
fits §§ 11-15.) 

nonqualified pension plan. A deferred-compensa- 
tion plan in which an executive increases retire- 
ment benefits by annual additional contributions 
to the company's basic plan. (Cases: Pensions 
@=28. C_J.S. Pensions and Retirement Plans and Bene- 
fits 8§ 11-15.) 


qualified pension plan. A pension plan that com- 
plies with federal law (ERISA) and thus allows the 
empjoyes to receive tax benefits for contributions 
and tax-deferred investment growth. — Often 
shortened to qualified plan. [Cases: Pensions 28. 
CJ.S. Pensions and Retirement Plans and Benefits 
§§ 11-15.) 
top-hat pension plan. An unfunded pension plan 
that is maintained by an aa aaa primarily for 
the purpose of providing deferred compensation 
for a select group of managers or highly paid 
employees. ® Top-hat plans are generally nat sub- 
alae the broad remedial provisions of ERISA 
use Congress recognized that certain individu- 
als, by virtue of position or compensation level, 
can substantially influence the design. or operation 
of their deferred-compensation sis, — Often 
shortened to top-hat plan. [Cases: fenocs 24.1, 
a rer Pensions and Retirement Plans and Benefits 
11-15.) 


pension trust. See TRusT. 


Pentagon Force Protection Agency. A unit in the U.S. 
Department of Defense responsible tor operating the 
Pentagon police force and providing basic law en- 
forcement and security for the Pentagon and other 
military installations in the Washington, D.C. area. @ 
The Agency was formed after the Pentagon was 
attacked on September 11, 2001. — Abbr. PFPA. 


penumbra (pi-nom-bre), n. A surrounding area or 
ane! of uncertain extent. @ In constitutional 
w, the Supreme Court has ruled that the specific 
guarantees in the Bill of Rights have penumbras 
containing implied rights, esp. the right of privacy. 
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Pl. penumbras, penumbrae (pi-nem-bree). — pen- 
umbral (pi-nam-bral), adj. 
“Problems of fringe meaning are sometimes spoken of as 
‘problems of the penumbra’, the point being that, In the 
case of @ great many words, there is no doubt about the 
hard core of thelr meanings, but views may weil be 
taken on the question whether the words are app! cable to 
or situations outside that hard core.” Rupert Cross, 


Statutory Interpretation 57 (1976). 
penuria peritorum (pa-nyoor-ee-8 eeu {Lat- 
in] Hist. A scarcity of (legally) skilled men. @ The 
phrase appeared in reference to the grantor's lack of 
proper assistance in preparing and executing a con- 
veyance. ; 
penuria testium (pa-nyoor-ee-9 tes-tee-em). {Latin} 
Hist. A scarcity of witnesses. 
“The disqualifications formerly attaching to witnesses, and 
especially that of relationship, were sometimes disr 
In occult or private facts, where there must, from the nature 


of the case, be a scarcity of unexceptionable witnesses 
In this sense, to constitute a penuria 


issue." lam Beil, Bell's Dey one Den te Law 
of Scotfand 788 (George Watson ed. 
peonage (pee-o-nij), 7. Illegal and involuntary servi- 
tude in satisfaction of a debt. [Cases: Slaves €>24. 
C.J.S. Peonage §§ 3-5.] — peon, n. 
“Peonage, which is a term descriptive of a condition that 
existed panish America, and ly in Mexico, and 
in the territory of New Mexico, and which may be defined as 
the status or condition of compulsory service based upon 
the Indebtedness of the apt to the master, the basic fact 
is abolished and prohibited by an 
of Congress which further 8 ; 


service or labor of any persons as peons, in liquidation 
rH Gis os pote or otherwise, Shalt bo Wall and cold 
[42 USCA § 1994].” 45 Am. Jur. 2d involuntary Servitude 
and Peonage § 10, at 8935-36 (1969). 
people: (usu. cap.) The citizens of a state as represent- 
ed by the prosecution in a crimina! case <People v. 
Snyder>. 


people’s court. 1. A court_in which individuals can 
resoive small disputes. See small-claims court under 
court. [Cases: Courts €9174.1.] 2. In totalitarian 
countries, a group of nonlawyer citizens, often illiter- 
ate commoners, convened at the scene of a crime to 
pass judgment or impose punishment on the ac- 
cused criminal. 3. (cap.) In Nazi Germany, a tribunal 

that dealt with political offenses. 


Peppercorn. A small or insignificant thing or amount; 


nominal consideration <the contract was upheld 
despite involving mere peppercorn>. See nominal 
consideration under CONSIDERATION. [Cases: Contracts 
€>54. C.J.S. Contracts § 87.] 


per (par). prep. 1. Through; by <the dissent, per 


Justice Thomas>. 2. For each; for every <55 miles 
per hour>. 3. In accordance with the terms of; 
according to <per the contract>. 


per aequipollens (par ee-kwi-pol-enz). [Latin] Hist. By 


an equivalent. - 


per aes et libram (per ees et li-brem). [Latin] Roman 


law. By bronze (or copper) and scales. @ The phrase 
typi y referred to the fictitious sale in a manctpation 
uring which the purchaser struck the scales with a 


per caplta tax 


piece of bronze or copper and then gave it to the 
seller as a symbol of the price. See MANCIPATION. 


per alium stetit (par ay-lee-am stet-it). [Latin] Hist. It 
was owing to (something done by) another. 


per ambages (par am-bay-jeez). [Latin] Hist. Indirectly: 
evasively. 


perambulation. The act or custom of walking around 
the boundaries of a piece of land, either to confirm 
the boundaries or to preserve evidence of them. 


perambulatione facienda. See DE PERAMBULATIONE FA- 
CIENDA. & 


per annum (per an-om), adv. (Latin) By, for, or in 
each year; annually <interest of 8% per annum>. 


P/E ratio. abbr. pRICE-EARNINGS RATIO. 
per autre vie, See PUR AUTRE VIE. 


aversionem (par o-var-zhee-oh-nam). (Latin “for a 
lump sum”) Roman & civil law. Of or relating to a 
sale in which goods are taken in bulk or land is 
bought by estimation of the number of acres. @ This 
type of sale is so called because the buye> “turns 
away” from a careful scrutiny of the things pur- 
chased. 

“tt ts a fundamental principle, pervading everywhere the 
doctrine of sales of Pin that the ponds of different 
value be sold in bulk, and not tely, and for a single 
price, or per aversionem, in the age of the civilians, 
the sale is perfect, and the risk with the buyer; but if they be 
sold by number, weight, or measure, the sale is incomplete, 
and the risk ccntinues with the seller, until the specific 
property be se ed and Identified.” 2 James Kent, Con- 

on ican Law *496 (George Comstock ed., 
11th ed. 1866). 


per bouche (par boosis). [Law French) By the mouth; 

orally. 

per capita (par kap-i-ta), adj. [Latin “by the head”’] 1. 
Divided equally among all individuals, usu. in the . 
same class <the court will distribute the property to 
the descendants on a per capita basis>. Cf. per 
srigpes. (Cases: Descent and Distribution 43; Wills 
$530. C.J.S. Descent and Distribution 8§ 27-28; Wills 


receive an equal portion of the total estate — namely, one- 

sixth.” Gilbert Thomas Stephenson, Wilis 30 (1934). 
per capita with representation. Divided equally 
among all members of a class of takers, including 
those who have predeceased the testator, so that 
no family stocks are cut off by the prior death of a 
taker. @ For example, if T (the testator) has three 
children — A, B, and C — and C has two children 
but predeceases T, C's children will still take C’s 
share when T's estate is distributed. 


2. Allocated to each person; possessed by each indi- 
vidual <the average annual per capita income has 
aes over the last two years>. — per capita, 
adv. 


per capita tax. See poll tax under TAX. 


percentage depletion 


percentage depletion. Oil & gas. A method of allowing 
a taxpayer who owns an economic interest in a 
producing oil or gas well to deduct a specified 
percentage of the gross income from the well in lieu 
of depleting the actual basis. 23 USCA § 611. Cf. 
COST DEPLETION. 


percentage game. See Game. 
percentage lease. See Lease. 


percentage-of-completion method. See accouNnTING 
METHOD. 


percentage order. See ORDER (8). 


perception. J. An observation, awareness, or realiza- 
tion, usu. based on physical sensation or experience; 
appreciation or cognition. @ The term includes both 
the actor's knowledge of the actual circumstances 
and the actor’s erroneous but reasonable belief in 
the existence of nonexistent circumstances. 2. Roman 
& civil law. The act of taking into possession (as 
rents, profits, etc.), esp. by a bona fide possessor or 
usufructuary. — Also termed (in Roman law) percep- 
tio (par-sep-shee-oh). 
ercepti sed non consumpti (par-sep-ui sed non kan- 

“comp [Latin] Hist, Fri 1 gathered but not con- 
sumed. 


percipient witness. See wITNeEss. 
percolating water. See WATER. 


collationem bonorum (par ke-lay-shee-oh-nom ba- 

nor-em). [Latin] Scots law. By bringing goods re- 
ceived into account (collation). © When heirs-at-law, 
or heirs who had received from a deceased ancestor 
during the ancestor's lifetime, wished to share in the 
legitim fund, they had to bring in (to collate) what 
they had received before the legitim could be shared 
out. See COLLATION (2). 

per consequens (per kon-se-kwenz). [Latin] By conse- 
quence; consequently. 

per considerationem curiae (per kan-sid-a-ray-shee-oh- 
nem kyoor-ee-ee). [Law Latin] By the consideration 
of the court. 

per contra (per kon-tre). Latin] On the other hand; to 
the contrary; by contrast. 

per cur. abbr. Per curiam. See per curiam opinion under 
OPINION (1). . , 

per curiam (por kyoor-ee-om), adv. & adj. [Latin] By 
the court as a whole. (Cases: Courts 6107. C.J.S. 
Courts §§ 165, 175; Criminal Law § 1665.] 

per curiam, n. See per curiam opinion under OPINION (1). 

per curiam opinion. See opinion (1). 

per diem, adj. Based on or calculated by the day <per 
diem interest>. 

per diem (par di-em or dee-am), adv. [Latin] By the 
day; for each day <reimbursed per diem>. Cf. in 
DIEM. 


per diem, n. 1. A monetary daily allowance, usu. to 
cover expenses. 2. A daily fee. 


perdonatio utlagariae (por-da-nay-shee-oh at-lo-gair- 
ee-ee). [Law Latin “pardon of, outlawry”] Hist. A 
pardon given to a person outlawed for failing to 
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obey a court's summons. @ A person who veluntarily 
surrendered was eligible for this type of pardon. 


perduellio (por-d[y]oo-el-ee-oh), n. [Latin “treason"’] 
Roman law. The crime of hostility to one’s native 
country; treasonous conduct, such as joining the 
enemy, or deserting the battlefield. @ This term 
corresponds to the English phrase high treason. In 
the Roman republic, several acts might constitute 
perduellio, such as assuming regal power; trying to 
subvert, by violence, the eatablishe form of govern- 
ment, esp. by fomenting internal rebellion; and pro- 
moting the designs of external foes. Perduellio was 
later absorbed into a broader category of crimes 
against the state, the crimen laesae majestatis. — Also 
termed (in English) perduellion (par-d{y}oo-el-yen). 
See CRIMEN MAJESTATIS. ; 
lurable (par-d[yJuur-e-bel), adj. (Of an estate in 
Pind} tasted or entiee ducabies permanent. 
peregrinus (per-i-gri-nas), n. Roman law. A free persor. 
who was not a Roman citizen; a free foreigner. Pl. 
a. 
perempt aging in ub. 1, Civil law. To quash, do 
away with, or extinguish. 2. Slang. To exercise a 
peremptory challenge. 
remption (par-emp-shen), n. Civil law. A period of 
Fame fixed by statute for the existence cf a L sri elf 
the right is not exercised during this period, it is 
extinguished. Whereas prescription simply bars a 
specific remedy, peremption bars the action itself. 
Cf, PRESCRIPTION (1). See STATUTE OF REPOSE. [Cases: 
Limitation of Actions 1, 165. C.J.S. Limitations of 
Actions §§ 2-4, 10-11.] 
toria litis et causae (par-emp-tor-ee-o li-tis et 
kaw-zee). [Law Latin) Hist. Decisive of the suit and 
cause. @ The phrase separa in reference to per- 
emptory defenses, to which there could be no reply. 


peremptory (per-emp-to-ree), adj. 1. Final; absolute; 
conclusive; incontrovertible <the king's peremptory 
order>. 2. Bok requiring any shown cause; arbitrary 
<peremptory enges>. 


peremptory, n. See peremptory challenge under CHAL- 
LENGE (2). 


peremptory challenge, See CHALLENGE (2). 

peremptory day. See pay. 

peremptory defense. See DEFENSE (1). 

peremptory exception. See EXCEPTION (1). 

peremptory instruction. See JURY INSTRUCTION. 

peremptory mandamus, See MANDAMUS. 

peremptory norm. See JUS COGENS (2). 

peremptory plea. See PLea (3). 

peremptory rule. See RULE (1). 

peremptory strike. See peremptory challenge under 
CHALLENGE (2). 

peremptory writ. See writ. 


per eundem (per ee-on-dam). [Latin] By the same. © 
This term often appears in the phrase per eundem in 
eadem (‘by the same judge in the same case”). 


TE ELS ES 2 CRIES LAIN A oy a ON Sh CRA TTT: Ren Y La eae. 


oe re met emctiny te tN  8 ti 
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per expressum (par ek-spres-am). (Latin) Hist. Express- 
ly; explicitly. 

per fas aut nefas (por fas awt nee-fas). (Latin) Hist. By 
lawful or unlawful means. 


perfect (par-fekt), vb. To take all legal steps needed to 
complete, secure, or record (a claim, right, or inter- 
est); to provide necessary public notice in final con- 
formity with the law <perfect a security interest> 
<perfect the title>. (Cases: Secured Transactions 
€81. CJ.S. Secured Transactions §§ 3, 50-51, 53, 57, 
62-64.] 


perfect attestation clause. A testamentary provision 
asserting that -all actions required to make a valid 
testamentary disposition have been performed. 
(Cases: Wills 113, 289, 302(5). CJ.S. Wills 
§§ 253-255, 582-588.) —- 


perfect competition. See COMPETITION. 

perfect defense. See DEFENSE (1). 

perfect duty. See putv (1). 

perfected security interest. See SECURITY INTEREST. 
perfect equity. See equrry. 

perfect grant. See GRANT. 

perfecting amendment. See AMENDMENT (8). 
perfect instrument. See INSTRUMENT (8). 


perfection. Validation of a security interest as against 
other creditors, usu. by filing a statement with some 
public office or by taking possession of the collateral. 
Cf. ATTACHMENT (4). [Cases: Secured Transactions 
81-96, 138-145. C.J.S. Secured Transactions §§ 3, 
50-51, 53~7/7, 88, 90-102, 105-107, 118.] 


automatic perfection. The self-operative perfection 
of a purchase-money security interest without fil- 
ing or without possession of the collateral. ¢ The 
security interest is perfected simply by the attach- 
ment of the security interest, without any addition- 
al steps. See purchase-money security interest under se- 
CuRITY INTEREST. [Cases: Secured Transactions 
S83, 146. CJ.S. Secured Transactions §§ 10, 55, 
103-105.] =F, 


temporary perfection. The continuous perfection of 
a security interest for a limited period. @ For 
example, a security interest in proceeds from the 
original collateral is perfected for ten days after 
the debtor receives the proceeds; the interest will 
become unperfected after this ten-day period un- 
less certain statutory requirements are met. On 
most instruments, a secured party who advances 
new value under a written security agreement 
obtains a 21-day perfection period, even if the 
secured y does not file a financing statement 
and the collateral remains with the debtor. UCC 
§ 9-312. [Cases: Secured Transactions 135, 168. 
C.J.S. Secured Transactions §§ 52, 119-124.] 


perfect obligation. See OBLIGATION. 


. perfect ownership. See ownersuip. 


perfect right. See ricHT. 
perfect self-defense. See SELF-DEFENSE. 
perfect tender, See TENDER (2). 


performance 


perfect-tender rule. Commercial law. The prays that 
a buyer may reject a seller's goods if the quality, 
quent: or delivery of the goods fails to conform 
recisely to the contract. @ Although the perfect- 
tender rule was adopted by the UCC (§ 2-601), 
other Code provisions — such as the seller’s right to 
cure after rejection — have softened the rule’s im- 
pact. Cf. SUBSTANTIAL-PERFORMANCE DOCTRINE. [Cases: 
Sales 2177. C.J.S. Sales §§ 162, 189, 194, 197—198.] 
“ , a buyer of goods ssed a legal right 

is | hae upon perio tender’ by seller. tf the ants 
failed to conform exactly to the description In the con: 
Bact — | nother es to Sty, Ee ene oe 


ery — the b could reject goods and rescind 
contract, meant that the les would be returned to 
fit ” Marvin A. Cones. oi Cone Anatase in 
the Law of Contracts 112 (1980). 

perfect title. See TITLE (2). 

perfect trial. See TRIAL. 

perfect usufruct. See usuFRUCT. 

perfect war. See war. 


per feloniam (por fa-loh-née-em). [Latin] Hist. With 
criminal intent. 


fcere susceptum munus (por-fis-or-ee sa-sep-tem 
sgitionieie (hatin) Scots law. To perform the Gites 
‘of an office undertaken. @ One assuming an office 
could not then capriciously resign from the office. 
See REBUS INTEGRIS. 


perfidy (per-fo-dee). Int'l law. A combatant's conduct 
that creates the impression that an adversary is 
entitled to, or is obliged to accord, protection under 
international law, when in fact the conduct is a ruse 
to gain an advantage. @ Acts of perfidy include 

pa ira an intent to negotiate under a flag of truce, 

or feigning protected status by using signs, emblems, 
or uniforms of the United Nations or of a neutral 
country. : 

per formam doni ta for-moem doh-n1). (Law Latin] 
By the form of the gift; by the designation of the 
giver rather than by operation of law. 


performance, n. 1. The successful completion of a 
contractual duty, usu. resulting ‘in the performer's 
release from any bra or future liability; eExecuTION 
2). — Also termed full performance. Cf. NONPERFORM- 
ANCE; MISPERFORMANCE. | [| «Contracts €=275, 
C.J.S. Contracts § 502.) 


defective performance. A performance that, wheth- 
er partial or complete, does not fully comply with 
the contract. @ One example is late performance. 
[Cases: Contracts €°280(1), 302. C.J.S. Contracts 
§§ 561, 592.] 


future performance. Performance in the future of 
an obligation that will become due under a con- 
tract. 


misperformance. See MISPERFORMANCE. 
nonperformance. See NONPERFORMANCE. 
rt performance. 1. The accomplishment of some 
ut not all of one’s contractual are (Cases: 
Contracts 319. C.J.S. Contracts § 593.) 2. A par- 
ty’s execution, in reliance on an opposing party's 
oral promise, of enough of an oral contract's re- 


performance bond 


uirements that a court may hold the statute of 
uds not to apply. [Cases: Frauds, Statute of 
@>129,] 8. PART-PERFORMANCE DOCTRINE. 


specific performance. See SPECIFIC PERFORMANCE. 


substantial performance. Performance of the pri- 
mary, necessary terms of an agreement. See sus. 
STANTIAL-PERFORMANCE DOCTRINE. [Cases: Contracts 
€293. C.J.S. Contracts § 589.) 


vicarious formance. Performance carried by an 
employee, agent, or other nominee. 


remains liable and Hf the deputy has done the work 
poe Bad lL sep cr Me yoda ero bles rll 
answerable to the ' OOS Cee Wana mantaries 
on a in Warmington ed., 
2. The equitable doctrine by which acts consistent 
with an intention to fulfill an obligation are con- 
strued to be in fulfillment of that obligation, even if 
the party was silent on the point. 3. A company’s 
earnings. 4. The ability of a corporation to maintain 
or increase earnings. 


performance bond. 1. A bond given by a surety to 
ensure the timely performance of a contract. @ In 
major international agreements, performance bonds 
are typically issued by banks, but sometimes also by 
insurance companies. The face amount of the bond 
is typically of the value of performance, but 
occasio’ as much as 5%. [Cases: Principal and 
Surety 59-87; Public Contracts $45. C.J.S. Prin- 
cipal and Surety §§ 8, 70-94, 111, 120; Public Adminis- 
trative Law and Procedure § 45.) 2. A third party's 
agreement to guarantee the completion of a con- 
struction contract upon the default of the general 
contractor. — Also termed ‘completion bond; surety 
bond; contract bond. Cf. common-law bond under BOND 
(2). 


ive performance bond. A performance 
bond that is not currently in effect but is activated 


upon the issuance of the buyer's letter of credit or 
other approved financing. 


erative formance bond. A performance bond 

at has n activated by the issuance of the 
buyer's letter of credit or pompp a ¢ aan financ- 
ing. (Cases: Public Contracts . CJS. Public 
Administrative Law and Procedure § 45.] 


revolving performance bond. A performance bond 
that is in continuous effect for the duration of the 
contract, usu. plus an additional number of days 
(often 45). 
up-front foe bond. A performance bond 
given before the issuance of the buyer's letter of 
credit or other financing. 

performance bonus. See Bonus. 

performance contract. See CONTRACT. 


performance fund. See MUTUAL FUND. 
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performance plan. A bonus compensation plan in 
which executives are paid according to the compa- 
ny’s growth. 


technological means (as by roadcasting the work on 
igtevision’. @ Eve 


deer pel baggie erempiion applies. — Also 
term pune performance t. [Cases: Copyrights 
and Intellectual Property o36. CJ.S. Copyrights and 
Intellectual Property §§ 10, 40-41, 97.] 


performance shares. Stock given to an executive when 
the corporation meets a performance objective. 


performance specification. See STATEMENT OF WORK. 
performance stock. See glamour stock under stock. 


udem (por fraw-dem), adv. (Latin) By fraud; | 


per fra 
fraudulently. 
lo petentis (pe-rik-ya-loh pa-ten-tis). [Latin] Hist. 
At the risk of the person gees . @ A private person 
was liable in damages for a judicial warrant wrong- 
fully issued at that person's insistence. 


doer in avant for tho apprehension of his. 
as a) 
and he, not the , Will be liable tn if the debtor 

re cg er ee ae pacdiny bel the peng ot 

were Hee n Trayner, Trayner’s In Maxims 

(ath ed. 1884). 


periculosus (por-ik-ya-loh-ses), adj. [Latin] Dangerous; 
perilous. 


7 one cee ony cements oe 


periculum (po-rik-yo-lam), n. (Latin] Civil low. Peril; ° 
pericula. 


danger; risk. Pl. 


ril. 1. Exposure to the risk of injury, damage, or . 


loss <the perils of litigation>. 
inesca 
without another's help. See LasT-cLEAR-CHANCE DOC- 
Trine. [Cases: ie Teer €=530(1). C.J.S. Negli- 
gence §§ 281-290, 313, 318.) 


le peril. A danger that one cannot avoid — 


2. Insurance. The cause of a risk of loss to person or - 


property; esp., the cause of a risk such as fire, 
accident, theft, forgery, earthquake, flood, or illness 
<insured against all perils>. Cf. Risk (3). [Cases: 
Insurance 92219. C.J.S. Insurance §§ 434, 
996-997, 1000, 1003, 1010, 1014.) 


peril of the sea. An action of the elements at sea of 
such force as to overcome the strength of a well- 
founded ship and the normal precautions of good 
marine long at @ A peril of the sea may relieve a 
paket m ng for the rune losses, — Also 
termed danger of navigation; of river, marine 
peril; marine risk; (in regard to the Great Lakes) perils 
of the lakes; danger of the sea. (Cases: Insurance 
€=2220; Shi ping 120. CJS. Insurance § 998; 
Shipping §§ 276-277.] 


h 
or mishap in navigation. By far the veatest number of 
rance 


A blems 
connected with other topics treated In this book under 


this clause. Extraordinary acticn of the wind and waves Is a 


eats cements 6 sami 8 


Les NNN ee ke 
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sea peril. Collision, foundering, stranding, on rocks 
_ and tcebergs, are all co under these 8. Even a 
swell from a passing ship may be a ‘peril of the sea’. On the 
other hand, ordinary wear and tear are not Included under 
the coverage of this or any other phrase In the clause, nor 
are losses which are anticlpatable as regular Incidents of 
sea carrage In general or of navigation in a cular 
of the world.” Grant Gilmore & Charles L. Black Jr., 
Law of Admiralty § 2-9, at 72-73 (2d ed. 1975). 


perimere causam (pe-rim-a-ree kaw-zam). [Latin] Hist. 
To put an end to the cause. @ The phrase appeared 
in reference to the legal effect of a pcremptory 
defense. See peremptory defense under DEFENSE (1). 


perinatal (per-i-nayt-al), adj. Of or relating to the 
period from about the 12th week of gestation 
through the 28th day of life. Cf. NEONATAL. 


per incuriam (per in-kyoor-ee-om), adj. (Of a judicial 
decision) wrongly decided, usu. because the judge or 
judges were ill-informed about the applicable law. 


“There Is at least one exception to the rule of stare decisis. | 
refer to Judgments rendered incuriam. A judgment per 
incuriam ts one which has ; 


num est, and sometimes a Judgment which les a point 
to be settled is somehow not Indexed, and fs forgotten. It is 
In cases such as these that a judgment rend In contra- 
penal yt Wo hbleged ment that should 
considered binding, In Ignorance of that 

no mention of it, must be deemed rend 
thus, it has no authority.... The same ap, 


ve pe 
incuriam, that (ere must show that the legislation was 
not Invoked.” Phillppe Pigeon, Drafting and interpret- 
ing Legisiation 60 (1888). 


nor of some authority binding 
cn the court concemed, so that In such cases some fea- 
tures of the decision or some step in the reasoning on 
pH ge atiecle ose eerie il gna rb aU dag a 


pa beng the rarest occurrence. Cross 
J.W. Hanis, Pres In English Law 149 (4th ed. 1891). 


perinde est ac st seriptum non esset (por-in-dee est ak si 


skrip-tam non es-et). [Latin] Scots law. It is the same 
as if it had not been written. @ A deed that failed to 
convey the grantor’s meaning adequately could not 
be vepemenies by extrinsic evidence and would be 
void for uncertainty. 


i per infortunium (par in-for-t[y}oo-nee-em), adj. or adv. 


' 
! 
t 


Seem nen et 


{Latin] By misadventure. @ At common law, when 
one person killed another per infortunium, a convic- 
tion and royal paves were necessary even when 
there was no fault. See homicide per infortunium under 
HOMICIDE. 


to modem minds that for centuries It 


by infortu; 
defence ioe ell ell oes) ee oun le 
did not commit a felony, must yet be held gi of un 
pd detige thal Blt gh Mg fie be al MLR pe 
escape even if granted pardon wo! 
be liable to suffer forfeiture of his ; and was 
exposed to claims for from the ot the 
." J.W. Cacil Tumer, Kenny's Outlines of 
Law 113 (16th ed. 1952). 


permanency plan 


per insidias et industriam (per in-sid-ee-as et in-das- 
tree-am). [Latin] Hist. By stratagem and on purpose; 
intentionally. 


periodic alimony. See permanent alimony under ALIMO- 
NY. 


periodic audit. See aupiT. 

periodic estate. See periodic tenancy under TENANCY. 

periodic payment, See PAYMENT. 

periodic-payment-plan certificate. See STOCK CERTIFI. | 
CATE. 


periodic tenancy. See TENANCY. |: 

period of prescription. The period fixed by local law 
as sufficient for obtaining or extinguishing a right 
through lapse of time. @ In addition to a fixed 
number of years, the period includes whatever fur- 
ther time is allowed by local law because of infancy, 
insanity, coverture, and other like circumstances. See 
PRESCRIPTIVE RIGHT; PRESCRIPTION (8), (4), (6). 


peripheral right. See RIGHT. 


peripbrasis (pa-rif-re-sis), n. A roundabout way of 
writing or speaking; circumlocution. — periphrastic 
(per-o-fras-tik), adj. . 

perishable-food-disparagement act. See AGRICULTURAL- 
DISPARAGEMENT LAW. 


perjury (per-jor-ee), n. The act or an instance of a 
erson’s deliberately making material false or mis- 
leading statements while under oath. — Also termed 

false swearing; false oath; (archaically) ails 
[Cases: Perjury @1. C.J.S. Perjury §§ 2-3, . 

_ 21.) — perjure (por-jer), vb. — perjured (par-jard), 

erjurious (par-juur-ee-es), adj. — perjuror (par- 
Jer-or), n. 

perjury-trap doctrine. The principle that a perjury 
indictment against a person mus: be dismissed if the 
prosecution secures it by calling that person as a . 
grdind-jury witness in an effort to obtain evidence for 
a perjury charge, esp. when the person’s testimony 
does not relate to issues material to the ongoing 
djury ae ae [Cases: Perjury 210, 15. 

J.-S. Peryury §§ 11, 21, 25-33.]. 


perk, n. See rerquisire. 


legem terrae (per lee-jam ter-ee). [Law Latin] B 
Ph e Es of the met by due process’of law. 
Perlman doctrine. The principle that a discovery or- 
der directed at a disinterested third party is immedi- 
ately appealable on the theory that the third party 
will not risk contempt by refusing to comply. @ The 
doctrine originated in Perlman v. United States, 247 
U.S. 7, 18, 38 S.Ct. 417, 420 (1918). The Court 
reasoned that the third party’s ability to protect his 
or her rights would be thwarted if the party could 
. hot appeal immediately. 


permanency hearing. See HEARING. 


permanency plan. A proposed written strategy for the 
eventual periuarient placement cf a child who has 
been removed from his or her parents. © A perma- 
nency plan, ideally, provides esther for the child’s 
safe return to one or both parents or for the child's 
adoption. If neither of these alternatives is possible, 
then the plan will provide for long-term foster care, 


permanency-planning hearing 


relative care, or guardianship. Under the Adoption 
and Safe Families Act, long-term foster care is the 
choice of last resort. — Also termed permanent plan. 


cy-planning hearing. See permanency hearing 
under HEARING. 


permanent abode. See pomiciLe (1). 

permanent alimony. See ALIMONY. 

permanent allegiance. See ALLEGIANCE. 

permanent chargé d'affaires. See CHARGE D'AFFAIRES. 


permanent committee. See standing committee under 
COMMITTEE. 


permanent‘damages. See DAMAGES. 


permanent disability. See pIsABiLITY @. 
permanent employment. See EMPLOYMENT. 


permanent financing. See FINANCING. 

permanent fixture. See FIXTURE. 

permanent injunction. See injUNCTION. 

permanent injury. See injury. 

_ permanent law. See Law. 

permanent nuisance. See NUISANCE. 

permanent plan. See PERMANENCY PLAN. 

permanent policy. See INSURANCE POLICY. 
permanent protective order. See PROTECTIVE ORDER. 
permanent statute. See perpetual statute under STATUTE. 
permanent taking. See TAKING (2). 

permanent treaty. See TREATY (1). 

permanent trespass. See TRESPASS. 

permanent ward. See war. 


membra curiae (par mem-bra kyoor-ee-ee). (Law 
Latin] Hist. By members of the court. 


per metas et bundas (per mee-tes et ban-des). [Law 
Latin] By metes and bounds. 


per minas. See duress per minas under DURESS. 
permissible appointee. See arroinTEE. 
permissible-repair doctrine. See REPAIR DOCTRINE. 


permission. 1. The.act of permitting. 2. A license or 
liberty to do something; authorization. 


express ission. Permission that is clearly and 
aed attra granted by actions or words, oral or 


written. 


implied permission. 1. Permission that is inferred 
from words or actions. 2. See implied consent under 
CONSENT. 


3. Conduct that justifies others in believing that the 
ossessor of property is willing to have them enter 
if they want to do so. Cf. INVITATION. 


permissive abstention. See ABSTENTION. 
permissive counterclaim. See COUNTERCLAIM. | 


inference. See permissive presumption under 
PRESUMPTION. 


permissive joinder. See JoINDER. 
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permissive presumption. See presumPrion. 
permissive statute. See STATUTE. 


permissive subject of bargaining. Labor law. An em- 
al bgt or colleetve argaibing issue, other than a 
cc employment issue, that is not required to be 


the subject of collective bargaining but that cannot 
be implemented by management without union ap- ; 
roval. @ For example, altering the scope of the | 


argaining unit does not affect a term or condition . 
of employment, so it is a permissive, instead of | 


mandatory, subject of bargaining. Disagreement on 
a permissive subject of bargaining cannot be used as 
the basis for an impasse in negotiating a collective- 
bargaining agreement, unlike a mandatory subject of 
bargaining. — Often shortened to issé ject 
Cf. MANDATORY SUBJECT OF BARGAINING. [Cases: r 
Relations 178. C.J.S. Labor Relations § 155.] 


permissive tenant. See tenant at sufferance under TEN- 
ANT. 


permissive use. See USE (@. 


permissive waste. See WASTE (D). 


permit (per-mit), n. A certificate evidencing permis- 
sion; a license <a gun permit>. 

permit (par-mit), vb. 1. To consent to formally <per- 
mit the inspection to be carried out>. 2. To give 
opportunity for <lax security permitted the es- 
cape>. 3. To allow or admit of -<if the law so 
permits>. 

permit bond. See license bond under BOND (2). 


permit card. Labor law. A document issued by a union 
to a nonunion member to allow the person to work 
on a job covered by a union contract. 
permittee (par-mi-tee). One who has permission to do 
something. 
subpermittee. A person who receives permission to 
act from a permittee. 


per miter le droit (per mit-ar le droyt). [Law French] 


Hist. By passing the right. @ This described how 
releases became effective, as when a person disseised 
of land released the estate to the disseisor, at which 
time the right and possession combined to give the 
disseisor the entire estate. 


per mitter estate (par mit-ar lo-sta ). [Law French] 


Hist. By passing the estate. ® This described the 
manner in which a joint tenant's right-to an entire 
estate arose when the tenant received the remaining 
estate from the other joint tenant. 


modum exceptionis (par moh-dam ek-sep-shee-oh- 
nis). [Latin] Hist. By way of exception. 


per modum gratiae (par moh-dem gray-shee-ee). [Lat- 


in] Hist. By way of favor. 


modum justitiae (par moh-dam jes-tish-ee-ee). 
[Latin] Hist. By way of justice. 


per modum poenae (por moh-dam pee-nee). [Latin] 


Hist. By way of penalty. 


per modum simplicis lae (per moh-dem sim-pli-sis 


kweo-ree-lee). (Law Latin] Scots law. By way of simple 
complaint. @ Some actions could be brought by a 
complaint unaccompanied by formal summons. 


LE rae + mene see ete SY 2 Sin ae 
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permutatio iper aijortay shee) n, [Latin “ex- 

. Change”] Roman law. An agreement for barter or 
exchange. @ The agreement me piecing © soon 
as one party had transferred ownership of his thing 
to the other. Pl. permutationes (par-myoo-tay-shee- 
oh-neez). 

permutation. Civil jaw. Barter; exchange. 


er my et per tout (par mee ay par tooft]). [Law 
French] By the half and by the whole. @ This phrase 


described the estate held by joint tenants: by the half 


for purposes of survivorship, by the whole for pur- 
oses of alienation. Cf. PER TOUT ET NON PER MY. 
Cases: Joint Tenancy @>1. C.J.S. Estates § 19; Joint 
Tenancy §§ 2, 4, 7-9.] 
pernancy (par-nen-see). Hist, A taking or reception, as 
of the profits of an estate. 
pernor of profits (par-nor or -nor). Hist. A person who 
receives the pe ts of property; one who has the 
pernancy of the profits. 
perp (parp), x. Slang. Perpetrator <the police brought 
in the perp for questioning>. See PERPETRATOR. 
’ perpars (par-pahrz). (Law Latin, fr. Latin per partes “by 
parts"] See PURPART. 
perparts. See PURPART. 
perpetrate, vb. To commit or carry out (an act, esp. a 
crime) <find whoever perpetrated this heinous 
deed>. — perpetration, n. 
perpetrator. A person who commits a crime or of- 
fense. 


perpetua (per-pech-o0-e). See exceptio peremptoria un- 


der EXCEPTIO. 
perpetual bond. See annuity bond under sonp (9). 
perpetual edict. See edictum perpetuum under EDICTUM. 
perpetual freehold. See FREEHOLD. 
rpetual injunction. Seé permanent injunction under 
INJUNCTION. 
perpetual lease. See LeAsE. 
perpetually renewable lease. See LEASE. 


perpetual policy. See INSURANCE POLIC:. 
perpetual statute. See.sTATUTE. 
perpetual succession. See SUCCESSION (4). 


perpetual trust. See Trust. 


on of testimony. The means or procedure 
for preserving for future use witness testimony that 
me t otherwise be unavailable at trial. [Cases: Fed- 
eral Civil Procedure @°1291; Pretrial Procedure 
61. CJ.S. Pretrial Procedure §§ 1, 3-4, 9.] 


perpetuities, rule against. See RULE AGAINST PERPETUIT- 
IES, 


perpetuity (por-pa-t{y]oo-a-tee). 1. The state of con- 
+ tinuing forever. 2. Hist. An unbarrable entail. 3. Hist. 
An inalienable interest. 4. An interest that does not 
take effect or vest within the period prescribed by 
law. @ In reference to the rule against perpetuities, 
only sense 4 is now current. See RULE AGAINST PERPE- 
Hits aie Perpetuities G4. C.J.S. Perpetutties 


per saltum 


“A perpatuity Is a thing odious in law, and destructive of the 
Commonweatth; it would Reg a stop to commerce and 
prevent the circutation of tiches of the ds raid and 
therefore is not to be countenanced in equity. If in equity 
could come nearer to a perpetuity than the rules of 
mon Law would admit, all men being desirous to 
continue thelr estates in thelr familles, would settle their 
estates by way of trust; which might Indeed make well for 
ictlon of the court, but woutd be destructive of the 
commonwealth.” (1683) 1 Vern. 163 (per Lord North) (as 
Keeton, English Law: The Judicial 


quoted ir. George W. 
118 (1974)). 
perpetuity of the king or queen. A fiction of English - 
law that for political purposes the king or queen is 
immortal; that is, a monarch dies, but the office is 
never vacant. ; 


er procurationem (par prok-ye-ray-shee-oh-nem). 
[Latin] By proxy. — Abbr. per pro.; p. proc.; p. pro.; 
pp. — Also termed per procuration. 

perp walk. Slang. The act of making a sus in 
custody walk before an audience, esp. members of 
the media. © Perp is short for perpetrator. 


per quae servitia (per kwee sor-vish-ee-a). [Latin “by 
which services] Hist. A real action by which the 
grantee of a landed estate could compel the tenants 
of the grantor to attorn to him. @ This action was 
abolished in the 19th century. 


perquisite (par-kwi-zit). A privilege or benefit given in 
addition to one’s salary or regular wages. — Often 
shortened to perk. [Cases: Officers and Public Em- 
ployees € 99. C.J.S. Officers and Public Employees 
§§ 275-277, 279-287, 310-312, 314-320.] 


perquisitor (par-kwiz-o-ter). (Latin “a seeker out”] 
iis. A purchaser; esp., one who first acquires an 
estate by sale or gift. 


per quod (par kwod), adv. & adj. [Latin “whereby”] 
Requiring reference to additional facts; (of libel or 
slander) actionable only on allegation and proof of 
special damages. See actionable per quod under ac- 
TIONABLE; libel per quod under .1BEL; slander per 
under sLANDER. [Cases: Libel and Slander ¢=1, 33. 
CJ.S. Libel and Slander; Injurious Falsehood §§ 2, 5-6, 
10, 47, 198.) 


per quod consortium amisit (por.:-kwod ken-sor- 
shee-om 6-m1-zit). [Law Latin] Hist.-Whereby he lost 
the company (of his wife). @ This phrase was used in 
a trespass declaration to describe the loss suffered by 
_a husband whose wife had been beaten or otherwise 
abused. [Cases: Husband and Wife €°209(3).] 


quod servitium amisit (par kwod sar-vish-ee-em a- 
mi-zit). [Law Latin] Hist. Whereby he lost the ser- 
vices (of his servant). ® This phrase was used in a 
trespass declaration to describe the loss suffered by a 
master whose servant had been injured by another. 
[Cases: Master and Servant € 336; Monopolies 
@>12(1.10). C.J.S. Employer-Employee Relationship 
8 a 259; Monopolies §§ 47-52, 72, 78, 80-82. 
105. 


per rescriptum principis (par ri-skrip-tem prin-si-pis). 
{Latin] Roman law. By the paiees rescript; by an 
imperial written reply to a petition. 

per saltum (per sal-tem). [Latin] Hist. By a leap; with- 
out an intermediate step. 


per so 


per se (por say), adv. & adj. [Latin] 1. Of, in, or b 
itself; standing alone, without reference to additionsl 
facts. See actionable per se under ACTIONABLE; libel per 
se under Liset; slander per se under SLANDER. 2. As a 
matter of law. 

persecutio (par-se-kyoo-shee-oh), n. [Latin] Roman law. 
A lawsuit or civil claim under cognitio extraordinaria. 
Pl. persecutiones (par-sa-kyoo-shee-oh-neez) See coc 
NITIO EXTRAORDINARIA. . 

persecution, ». Violent, cruel, and oppressive treat- 
ment directed toward a person or group of persons 
because of their race, religion, sexual orientation, 
politics, or other beliefs. See hate crime under 
CRIME. — persecute, vb. 

per se deadly weapon. See deadly weapon per se under 
WEAPON. 

equi (por-sa-kwi), vb. (Latin] Roman law. To claim 
spe a judicial proceeding. 

per se rule. Antitrust. The judicial principle that a 
trade practice violates the Sherman Act sinply if the 

ractice is a restraint of trade, regardless of whether 
it actually harms anyone. See SHERMAN ANTITRUST ACT. 
Cf. RULE OF REASON. 


per se violation. Anwtrust. A trade practice (such as 
price-fixing) that is considered inherently anticom- 
petitive and injurious to the public without any need 
to determine whethcr it has actually injured market 
competition. . 

persistent price discrimination. See PRICE DISCRIMINA- 
TION. 


person. I. A human being. — Also termed natural 
person. 
absent person. Louisiana law. A person who has no 
representative in the state and whose whereabouts 
are not known and cannot be ascertained by dili- 
gent effort. La. Civ. Code art. 47. 


adult disabled person. A child over the age of 18 
for whom a parent continues to have a duty of 
support. 


associated person. See ASSOCIATED PERSON. 


disabled person. A person who has a mental or 
physical impairment. See pisaBILtry. 

disappeared person. See DISAPPEARED PERSON. 
interested person. A person having a property right 
in or claim sale thing, ein as a trust or 
decedent's estate." The meaning may expand to 
include an entity, such as a business that is a 
creditor of a decedent. — Abbr. IP. : 
person in loco parentis (in loh-koh po-ren-tis). A 
person who acts in place of a parent, either tempo- 
rarily (as a schoolteacher does) or indefinitely (as a 
sepparent does); a person who has assumed the 
obligations of a parent without formally pene 
the child. See 1n Loco parentis. (Cases: Parent an 
Child €°15. C.J.S. Parent and Child §§ 345-350, 
357-358.] 


person in need of supervision. See child in need of 
supervision under cHiLp. — Abbr. PINS. 


person of incidence. The person against whom a 
right is enforceable; a person who owes a legal 
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duty. © The meaning may expand to include an 
entity, such as an insurance company. 


person of inherence (in-heer-onts). The person in 
whom a legal right is vested; the owner of a right. 
@ The meaning may expand to include an entity. 


person of interest. A person who is the subject of a 
pore investigation but who has not been identi- 

ed by investigators as being suspected of commit- 
ting the crime itself. 


not deceased. A person who is either living 
or not yet born. 


person of opposite sex sharing living quarters. See 
POSSLQ. 


with ordinary skill in the art. See person 
WITH ORDINARY SKILL IN THE ART. 


private person. 1. A person who: does not hold 
public office or serve in the military. 2. Civil law. 
An entity such as a oo ala or partnership that 
is governed by private law. 


protected person. 1. A person for whom a conserva- 
tor has been sEpoMe’ or other protective order 
has been made. (Cases: Guardian and Ward 
9,5, 17; Mental Health 104. CJ.S. Insane 
Persons § 111.] 2. Int'l law. A person who is pro- 
tected by a rule of international law; esp., one who 
is in the hands of an occupying force during a 
conflict. @ Protected persons are entitled to a stan- 
dard of treatment (including a prohibition on 
coercion and corporal punishment) by the Geneva 
Convention Relative to the Protection of Civilian 
Persons in Time of War (1949). 3. English law. An 
inhabitant of a procaia of the United King- 
dom. @ Though not a British subject, such a 
person is given diplomatic protection by the 
Crown. 


2. The living body of a human being <contraband 
found on the smuggler’s person>. 3. An entity 
(such as a corporation) that is recognized by law as 
having the rights and duties of a human being. @ In 
this sense, the term includes partnerships and other 
es whether incorporated or unincorporat- 


“So far as legal theory Is concemed, a pergon is being 
whom the law regards as capable of rig d duties, Ang 
being that Is so elsa whether a human 


belng or not, and no being that Is not.co..capabla is a 
person, even though he be a man. Persons are the sub- 
yh te ee neon tee dutles are thd‘attributes. ey 
only in re persons possess. juridical 

oneal this ts Naot rosomn t of vow ron aH 
Fisprudence 318 (Glanvite L- Willams ed., 10th ed. 1947). 


artificial person. An entity, such as a corporation, 
created by law and given certain legal i and 
duties of a human being; a being, real or imagi- 
nary, who for the purpose of legal reasoning is 
treated more or less as a human being. © An entity 
is a person for purposes of the Due Process and 
Equal Protection Clauses but is not a citizen for 
purposes of the Privileges and Immunities Clauses 
in Article IV, § 2, and in the Fourteenth Amend- 
ment. — Also termed fictitious person; jurislic person; 
juridical person; legal person; moral person. Cf. LEGAL 
entity. [Cases: Corporations €=1.1(2). CJ.S. Cor- 
porations § 2.) 


St. Oe COD meee eee QD RO Os eR ee ee ee eee ee a ee en = 
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control person. See CONTROL PERSON. 

fictitious person. See artificial person. 
international person. See INTERNATIONAL PERSON. 
juridical person. See artificial person. 

juristie person. See artificial person. 

legal person. See artificial person. 

moral person. See artificial person. 


private person. Civil law. See private person (2) un- 
der PERSON (1). 


persona (per-soh-na), n. [Latin] Roman law. A person; 


an individual human being. 
ersona designata (par-soh-no dez-ig-nay-ta). [Lat- 
in] A person considered as an indiviual (esp. ina 
legal action) rather than as a member of a class. 
persona dignior (par-soh-na dig-nee-or). [Latin] 
Hist. The more worthy or respectable person; the 
more fitting person. 


persona ficta (par-soh-no fik-to). (Latin “false 
inask"] Hist. A fictional person, such as a corpora- 
tion. 


“But units other than Individual men can be thought of as 
eee eo hts and liabilities: such are Corpo- 

ions and even Hereditates lacentes. Accordingly the way 
Movie lawyers cid se, but os fey reqaided Corpore 
me lawyers 80, as ‘orpora- 
tlons as endowed with onality by a sort of creative act 
of the State, and from the Roman tawyers the 
conception of the heredifas lacens as represen tng the 
persona of the deceased rather than as itself bein 
person, they called these things Personae Fictae, an ex- 
pression not used by the Romans.” W.W. Buckland, Ele- 
mentary Principles of the Roman Private Law 16 (1912). 


persona grata. See PERSONA GRATA. 


persona illustris (par-soh-na i-les-tris). [Latin] Hist. 
A person of distinction. 


persona miserabilis (par-soh-na_miz-a-rab-o-lis). 
[Latin “a pitiable perm) Roman law. An unfortu- 
nate person, esp. because of age, illness, or status. 
® A persona miserabilis received certain privileges in 
litigation. 

persona moralis (par-soh-ne mo-ray-lis). [Latin] A 
collective entity that, by law or custom, is recog- 
nized as an artificial person (e.g., a church or 
corporation), .Sée artificial ‘person under PERSON (). 


persona nasciturus (por-soh-ne nas-o-t{yloor-es or 
-t[y]er-es). [fr. Latin nascor “to be born”) Roman 
law. An unborn child. — Sometimes shortened to 
persona non grata. See PERSONA NON GRATA. 
ona edilecta (par-soh-na pree-da-lek-te). 
Law Latin) Scots law. A preferred -person. 


‘This phrase signifies one parson who, among others a 
Pointed with him as coll jes in some otice enjoys the 
Confidence and esteem of the person Ing, more than 
thoss appointed with him. Thus a testator not unfrequently 
trustees be a sine 


one who shall 


within the description of a persona 

Preedilecta.” John Trayner, Trayner's Latin Maxime 456 (4th 
ed, 1894), : 

persona standi in judicio. See PERSONA STANDI IN JUD- 

1clo, 


personality 


personable, adj. Having the status of a legal person 
(and thus the right to plead in court, enter into 
contracts, etc.) <a personable entity>. 


person aggrieved. See aggrieved party under PaRTY (2). 


persona grata (per-soh-ne gray-ta or grah-te or grat-o), 
n. [Latin] An acceptable person; esp., a diplomat 
who is acceptable to a host country. Pl. personae 


gratae (par-soh-nee gray-tee or grah-tee or grat-ee). 
Cf. PERSONA NON GRATA. 


personal, adj. 1. Of or affecting a person <personal 
injury>. 2. Of or constituting personal property 
<personal belongings>. See IN PERSONAM. 


personal action. See ACTION (4). 

personal asset. See ASSET. 

personal bond. See Bonn (2). 

personal-capacity suit. See surt. 

personal chattel. See chattel personal under CHATTEL. 
personal check. See CHECK. 


personal-comfort doctrine. The principle that the 
course of employment is not interrurted by certain 
acts relating to the employee’s personal comfort, 
typically short breaks for eating, drinking, using the 
restroom, and the like. — Also termed personal- 
comfort rule. : 


personal-condition crime. See status crime under 
CRIME. 


personal contract. See CONTRACT. 
personal covenant. See COVENANT (4). 
personal crime. See cRIME. 
personal defense. See DEFENSE (4). 
personal demand. See DEMAND (3). 
personal effects. See EFFECTS. 
personal estate. See personal property under PROPERTY. 
personal evidence. See TESTIMONY. 
personal exemption. See EXEMPTION. 
personal history. An individual's..background; the 
particular experiences and events that shape a per- 
_ son's life. ie 
personal holding company. See comeany. 
personal-holding-company tax. See holding-company 
fax under Tax. » 
onalt tione (por-sa-nay-l1 ek-sep-shee-oh-nee). 
{Latin} Hist. By personal exception; by an exception 
based on personal reasons. — Also termed personali 
objectione (ab-jek-shee-oh-nee). 
personal income. See INCOME. 
personal indignity. See INDIGNITY. 
personal injury. See injury. 
personalis actio (pet-sa-nay-lis ak-shee-oh). [Latin] 
Hist. A personal action; an action in persona. 
personaliter (per-se-nay-le-tar), adv. (Latin) Personally; 
in person. 


personality. 1. The legal status of one regarded by the 
law as a person; the legal conception by which the 


personality theory 


law regards a human being or an artificial entity as a 
person. — Also termed legal personality. 


“Legal ... fefers to the particular by 
which the law creates or recognizes units to which It as- 
cribes certain and capacities.” George Whitecross 


Paton, A Textbook of urlsprudence 393 (G.W. Paton & 
David P. Derham eds., 4th ed. 1972). 


2. birepepaate Sc (usu. pl.) An improper refer- 
ence to a member by name or in his or her personal 


capacity. 
“No person in speaking, is to mention a member then 
resent BY his name; but to describe him by his seat In the 


jouse, or who spoke last, or on the other side of the 
from the 


.. The conseque 

sure in strong te 

motives ot those who propose or Ardem Mpa ae 
, and against order.” Jefferson, A Manual of 

Practice 36-37 (1801) (citations omitted). 

personality theory. Intellectual property. A rationaliza- 
tion of purge ar hs he laws, oP. oot t, 
drawing on the philosophy of G.W.F. Hegel, holding 
that personal expression is a form of self-actualiza- 
tion that gives the creator inalienable moral rights in 
the creations. @ As a way of analyzing intellectual- 
property rights, personality theory takes the point of 
view of the individual inventor, author, or artist 
rather than that of society as a whole. Cf. LOCKEAN 
LABOR THEORY; UTILITARIANISM. 


personal judgment. See JUDGMENT. ‘5 

personal jurisdiction. See JURISDICTION. 

personal justice. See Justice (1). 

personal knowledge. See KNOWLEDGE. 

personal law. The law that governs a person's family 
matters, usu. regardless of where the person goes. @ 
In common-law systems, personal law refers to the 
law of the person's domicile. In civil-law systems, it 
refers to the law of the individual's nationality (and 
so is sometimes called lex patriae). Cf. TERRITORIAL 
LAW, 


“Tha idea of the 
man as a socl 


rsonal law is based cn the conception of 
being, so that those transactions of his 
ope life which affect most closely In a personal sense, 
as 8, divorce, legitimacy, many kinds of 
tty, and succession, may be govemed universally by that 
of law deemed most suitable and adequate for the 
purpose .... Ath the law of the domicile is the chief 
baie a gaa conte te Be pore ee 
ies within the power of any man capacity 
establish his domicile in any country chooses, and 
thereby auto to make the law of that cou his 
pamone law.” R.H. Graveson, Conflict of Laws 188 ed. 


personal liability. See LiasiLiry. 

personal liberty. See Liberty. 

personal name. See NAME. 

personal notice. See NOTICE. 

personal obligation. See OBLIGATION. 
personal privilege. See PRIVILEGE (6). 
personal property. See PROPERTY. 
personal-property tax. See TAX. 

personal recognizance. See RECOGNIZANCE. 
personal replevin, See REPLEVIN. 


onciliation Act. A 1996 federal law that overhauled 
the welfare system, as well as requiring states to 
provide a means for collecting child support by (1) 
imposing liens on a child-support obligor’s assets, 
and (2) facilitating income-withholding. @ The Act 
did away with Aid to Families with Dependent Chil- 
dren in favor of Tempo Assistance to Needy 
Families. It also limited the length of time that 
persons could receive welfare and tied states’ receipt 
of federal child-support funds to their implementing 
enhanced paternity-establishment sérvices. — Abbr. 
PRWORA. — Also termed Welfare Reform Act. See 
AID TO FAMILIES WITH DEPENDENT CHILDREN; TEMPORAR 
ASSIS™ ANCE TO NEEDY FAMILIES. : 


personal right. See ricHT. 
personal security. See security. 


personal service. 1. Actual delivery of the notice or} 
process to the person to whom it is directed. — Also § 
termed actual service. [Cases: Federal Civil Procedure ; 
413; Process C48, 64. C.J.S. Process §§ 26, z 
E 
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personal representative. See REPRESENTATIVE. 
personal reputation. See REPUTATION. 
personal-residence trust. See Trust. 
Personal Responsibility and Work Opportunity Rec- 


CEE GPE ar oan 


42-44, 49.] 2. An act done personally by an individu- 
al. @ In this sense, a personal service is an economic 
service involving either the intellectual or manual 
personal effort of an individual, as opposed to the 
salable product of the person's skill. 


personal servitude. See SERVITUDE (2). 
personal statute. See sTaTUTE. 
personal suretyship. See suRETYSHIP. 

personal tithe. See TITHE. 

personal tort. See TORT. 

personal treaty. See TREATY l). 


personal trust. See private trust under TRUST. 


rsonalty (pors-en-al-tee). Personal property as dis- 
FP aruaihed from real property. See Diatsonal: 
(1) under erorerty. [Cases: Property 4. CJ.S. 
Property §§ 14-21, 28.] rae 
asi-personalty. Things that are considered-:mova- 
Bie by the law, heven fixed to real property either 


actually (as with a fixture) or fictitiously (as with a 


t 
| 
lease for years). 
personal warrandice. See WARRANDICE. 
personal warranty. See WARRANTY (2). 
personal wrong. See wRonc. i 
personam. See IN PERSONAM. 
persona miserabilis. See PERSONA. 
persona moralis. See PERSONA. : 
persona nasciturus. See PERSONA. 
Pin] An unwebted peroon; esp.a difiomat who isnot 
acceptable to a host country. Pl. personae non gra- 
tae. Cf. PERSONA GRATA, 
persona praedilecta. See PERSONA. 
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_ persona proposita. See PROPOSITUS. 


persona standi in judicio (per-soh-ne stan-di in joo- 
dish-ee-oh). [Law Latin] 1. Capacity of standing in 
judgment; the right to appear in court. 2. One with 
personal standing to vindicate a legal right. 
“What persona stand! ts, be more easily learned by 
considering the loss of it by civil death or outlewry .... But 
there are others besides outlaws who have no persona 
standi. A oa cannot pursue or defend; that must be done 
by his tutor in his name. And companies, as such, have not 
@ persona standi .... Persona standi applies to the status 
of the person, as qualified to pursue or defend in actions 
generally; title to pursue actions, and 
requires, In addition to a persona standi, that the party have 
pA ae Agr Prego ol raccrlpees rsued of 
defended.” William Bell, Bell's Dictionary and D of the 
Law of Scotland 800 (George Watson ed., 7th ed. 1880). 
personation. See IMPERSONATION. " 


person-endangering state of mind.. An intent to kill, 
inflict great bodily injury, act in wanton disregard of 
an unreasonable risk, or perpetrate a dangerous 
felony. — Also termed man ngering state of mind. 


person in loco parentis, See PERSON (1). 


person in need of supervision. See child in need of 
supervision under cHiLp. — Abbr. PINS. 


person not deceased. See PERSON (1). 

person of incidence. See PERSON (1). 

person of inherence. See PERSON (1). 

person of interest. See PERSON (1). 

person of opposite sex sharing living quarters. See 
POSSLQ. 


person with ordi skill in the art. Patents. A fic- 
tional construct of the ei laws, denoting some- 
one who has reasonably a abilities in the 
field of the invention at issue. © The patent applica- 
tion must be clear and complete enough to teach a 
erson skilled in the.art how to make and use the 
invention without undue experimentation. [Cases: 
Patents @16(3).] 
“The te:m ‘person skilled in the art ...' has been interpret- 
ed to mean a peeen having ordinary or fair information In 
that i 2, Rot necessarily a person of high scienti- 
fic ments. ‘The skill or knowledge to be hy) saga to 
such a person will vary with the complexty of art to 
which the Invention relates.” Archie B. McCrady, Patent 
Office Practice 61 (2d ed. 1946). 
per stirpes (por star-peez), adv. & adj. {Latin “by roots 
or stocks”) Proportionately divided between benefi- 
claries according to their d ancestor's 
share. — Also termed in stinpes; per stinpem. Cf. PER 
capita. [Cases: Descent and Distribution ¢°43; Wills 
530. C.J.S. Descent and Distribution §§ 27-28; Wills 
§§ 1015-1016] . 


persuade, vb. To induce (another) to do something 
<Steve persuaded his neighbor to sign the release 
after the accident>. 


persuasion. The act of influencing or attempting to 
influence others by reasoned argument; the act of 
persuading. 
fair persuasion. Argument, exhortation, or persua- 
sion that does not involve harassment, threats, or 
misrepresentations. 
persuasion burden. See BURDEN OF PERSUASION. 


per voluntatem hominis 


persuasive authority. See AUTHORITY (4). 
persuasive precedent. See PRECEDENT. 


per subsequens matrimonium (per sab-sa-kwenz ma- 
tra-moh-nee-em). [Latin] Roman & civil law. By sub- 
sequent marriage. @ The phrase often referred to a 
child’s legitimation by the later marriage of the 
child's parents. 


per tacitam reconventionem (por tas-a-tam ree-kan- 
ven-shee-oh-noem). [Latin] Hist. By a tacit renewal of 
the contract. - 


per tacitam relocationem (pdr tas-o-tem ree-loh-kay- 


shee-oh-nam). [Latin] Hist. By. tacit relocation. See 
TACIT RELOCATION. 


pertain,.v). To relate to; to concern. ‘ 


pertinent, adj. Pertaining to the issue at hand; rele- 
vant <pertinent testimony>. 


pertinent art. See analogous art, relevant art under ART. 


per totam curiam (par toh-tem kyoor-ee-om). (Law 
Latin] By the whole court. 


er tout et non (per too[t] ay non par mee). 

PrLaw French] By the ‘ihale and aoe by the half. ¢ 
This phrase described the estate given to a husband 
and wife — both are seised of the entire estate. Cf. 
PER MY ET PER TOUT. 


perturbator (par-tar-bay-tar). (Law Latin] Hist. A per- 
son, esp. a man, who disturbs the peace. [Cases: 
Breach of the Peace 1. C.J.S. Breach of the Peace 
§§ 2-5.] : 

perturbatrix (por-tar-bay-triks), n. [Law Latin] Hist. A 
woman who disturbs the peace: 

per universitatem (por yoo-ne-ver-se-tay-tam). [Latin] 
Civil law. By an aggregate or whole; as an entirety. @ 
This term describes the acquisition of an entire 


estate, esp. of an entire inlieritance by universal _ 


succession. 
per venditionis, donationis, cessionis, vel commutationis 
titulum (per ven-dish-ec-oh-nis, doh-nay-shee-ob-nis, 
sesh-ee-oh-nis, vel kom-ya-tay-shee-ob-nis tich-[y]o- 
lem). [Law Latin] Hist. By the title of sale, donation, 
cession, or barter Sates 
“Per venditionis, donations, cessidnis, vel commutationis 
titulu These : 


mM... terms were used in the older forms of 
conveyancing, to distinguish lands.so acquired from lands 


Se er eat ea fee, eB 
Trayner, Trayner's Latin Maxims 452 (4th ed. T894.). 

per verba de futuro. By words in the future tense. 

per verba de praesenti. By words in the present tense. 

perverse verdict. See VERDICT. 


per vim legis (par vim lee-jis). [Latin] Hist. By force of 
law. @ The phrase generally referred to persons who 
succeeded by intestacy to an estate. 


pervise. See PARVIS. 


per vivam vocem (par vi-vam voh-sem). [Law Latin] By 


the living voice. 


per voluntatem homiris (par vol-en-tay-tam hom-2-nis). 


[Latin] Hist. By the will of man. @ The phrase 
appeared in reference to an act done by the testa- 
tor’s intention. 


et 


pessima fides 


pessima fides (pes-e-ma fi-deez). [Latin] Hist. The 
worst faith. © The phrase appeared in reference to 
moral dishonesty. , 

pessimi exempli (pes-o-m1 eg-zem-pli). [Latin] Hist. Of 
the worst example. 


“Thus, to acquit a man of a commit- 
ted it under the Influence of drink, or to allow any one 
take benefit under a contract id, would 


be pessim/ exempil, as tending to lead to be dishon- 
eto n,n ia denngs ort bo carlos of tho 
or ir has n ‘ 's ims 
457 (4th ed. 1894). 
petens (pet-enz). [Latin] Hist. A demandant; a plaintiff 
in a real action. 


peter- Hist. A tax levied on each house in 
England and paid to the Pope, so called because it 
was collected on St. Peter’s Day. — Also termed 
hearth money. 
tit (pet-ee or -pet-it), adj. [Law French “minor, 
mal See PETTY. 


petit cape. See cape parvum under CAPE. 
petite assize. See ASsize (6). 


_ Petite policy. The Department of Justice rule forbid- 
ding a federal prosecution after a previous state or 
federal prosecution based on the same acts unless (1) 
the prosecution has been approved by the Assistant 
Attorney General, (2) there is a substantial federal 
interest supporting the prosecution, (3) the previous 
prosecution failed to vindicate the federal interest, 
and (4) there is sufficient evidence to sustain a 
conviction. United States Attorneys’ Manual § 9-2.031 
(Sept. 1997); Petite v. United States, 361 U.S. 529, 80 
S.Ct. 450 (1960). (Cases: Criminal Law €=29. C.J.S. 
Criminal Law § 14; Larceny §§ 53-54.] 


“(‘Petita Poll .... The purpose of this Icy is to 
vndioate abetantil federal Interests th yond late 
federal to persons ged with crim 


char 
nal conduct from the Boat associated with muttiple 
prosecutions and punishments for substantially the same 
act(s) or transaction(s), to promote efficient utilization of 
ent resources to 


“in response to the Court’s continulng sensitivity to ise 


C) 
a federal prosecution following a state prosecution excap! 
when necossary fo advance compelling interests of federal 
stashed ad pc bane on sical 


to si 
for the existence of that power. Although not 
mandated, this: Executive serves to protect Int 
which, but for the ‘dual sovereignty’ principle Inherent in our 
would be embraced by the Double iy el 


guarantee against 
should be receptive, not circumspect, when the Govern- 
ment seeks leave to implement that Fag Rinakil v. 
United States, 434 U.S. 22, 28-29, 98 S.Ct. 81, 85 (1977) 
(citation omitted). 
petitio (pa-tish-ee-oh), n. [Latin] 1. Civil law. A plain- 
tiffs suit, esp. in an action in rem. 2. Hist. A petition 
or demand; esp., a count in a real action. 
petition, n. 1. A formal written request presented to a 
court or other official body. 
certiorari petition. A petition seeking discretionary 
review from an appellate court. See CERTIORARI. 
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debtor's petition. See voluntary petition. 


involuntary petition. A petition filed in a bankrupt- 
cy court by a creditor seeking to declare a debtor 
bankrupt. @ This type of petition may be filed only 
under Chapter 7 or Chapter 11 of the Bankruptcy 
Sa aa Bankruptcy $2290. C.J.S. Bankrupt- 
(>) ; 


juvenile petition. A juvenile-court petition allegin 
delinquent conduct by the accused © The sentiese 
eyrtetee a a juvenile petition are tried in an 
adjudication hearing. See adjudication hearing (3) 
under HEARING. [Cases: Infants €197. CIS. In- 
fants § 55.) 


petition for probate. A written application by which 
a | party requests that a court admit a will to pro- 
te. 


petition in error. See APPEAL (1). 


voluntary petition. A petition filed with a bankrupt- 
cy court by a debtor seeking protection from credi- 
tors. — termed debtor's petition. (Cases: Bank- 
ruptcy 62257. C.J.S. Bankruptcy § 51.) 


2. In some states, the first pleading in a lawsuit; 
compLaint. [Cases: Pleading 38.5. C.J.S. Pleading 
§§ 94-95.] 3. Patents. A patent applicant's request to 
a patent office’s administrative head for supervision 
of a procedural or jurisdictioncl matter related to 
the patent application. — petition, vb. 


petition de droit. See PETITION OF RIGHT. 


petitioner. A party who presents a petition to a court 
or other official body, esp. when seeking relief on 
appeal. — Also termed (archaically) platniff in error. 
Cf. RESPONDENT (2). [Cases: Appeal and Error €321. 
C.J.S. Appeal and Error §§ 232-233.] 


petition for access. Patents. Application to inspect a 
patent application, made by someone who does not 
usu. have the authority to do so. ® The petition must 
demonstrate a special need for access, and show that 
the applicant has been notified of the petition. The 
patent applicant is entitled to a hearing before access 
is granted. [Cases: Patents @-97. C.J.S. Patents 

§§ 135-138, 145, 178.] 


petition in bankruptcy. A formal written request, pre- 
sented to a bankruptcy court, seeking protection for 
an insolvent debtor. © The debtor (in a voluntary 
bankruptcy) or the debtor's creditors (in an involun- 
tary bankruptcy) can file such a petition to initiate a 
bankruptcy proceeding. [Cases: Bankruptcy 2257, 
2290. C, 13 Bankruptcy §§ 51, 57.) 


petition of right. 1. (cap.) One of the four great 
charters of English liberty (3 Car. (1628)), establish- 
ing that “no man be compelled to make or yield any 
gift, loan, benevolence, tax, or such like charge, 
without common consent by act of parliament.” ® 
The other three great charters are Magna Carta, the 
Habeas Corpus Act (31 Car. 2 (1679)), and the Bill 
of Rights (1 W. & M. (1689)). 2. Hist. A proceeding 
in chancery by which a subject claims that a debt is 
owed by the Crown or that the Crown has broken a 
contract or wrongfully detained the subject’s proper- 
vy. ® Although the petition is addressed directly to 
e Crown, the courts adjudicate the claim just as in 
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an action between private parties. — Also termed 
petition de droit. 
i petition to make special. Patents. A petition asking the 
U.S. Patent and Trademark Office to expedite a 
i patent prosecution. @ Special processing is available, 
| for example, in favored areas of science (such as 
{ cancer research and energy conservation), where the 
inventor is sick or elderly, and where infringement is 
already taking place. (Cases: Patents 9104. C.J.S. 
Patents §§ 145-147, 149-151, 173-175.] 


petit juror. See suror. 
petitjury. See Jury. 
petit larceny. See LARCENY. 


petitor (pet-a-tar), n. [Latin] Roman law. A plaintiff in a 
civil action; ACTOR (@. : 


petitorium (pet-o-tor-ee-am). See pelilory action under 
ACTION (4). 


petitory action. See ACTION (4). 
petitory suit. See petitory action under ACTION (4). 
petit serjeanty. See serjEANTY. 
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petit treason. See petty treason under TREASON. 


' Petrine privilege. Eccles. law. The Pope's nower to 
; dissolve a marriage between a baptized spouse and 
i an unbaptized spouse when the Pauline privilege is 
i umavailable and the dissolution would be beneficial 
: to the interests of the church, @ The privilege is usu. 
; exercised to dissolve a previous marriage of a Ro- 
: man Catholic. But sometimes it is applied in the case 
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{ of a Laptized non-Catholic who wishes to marry a 
; Catholic. On rare occasions, the privilege has also 
: been extended to dissolve the marriage of two un- 
' baptized non-Catholics if one of them wishes to 
* marry a Catholic. Cf. PAULINE PRIVILEGE. 


; petroleum-conservation law. Oil & gas. A state law 
that limits the rule of capture and defines the correl- 
ative-rights doctrine by regulating the drilling and 
operation, of oil-and-gas wells. @ Petroleum-conserva- 
tion laws are intended to prevent waste and protect 
correlative rights. 


pettifogger (pet-i-fog-or), n. 1. A lawyer lacking in 
education, ability, sound judgment, or common 
sense, 2. A lawyer who clouds an issue with insignifi- 
cant details. — pettifoggery (pet-i-fog-or-ee), n. 


pet trust. See Trust. 


) petty, adj. Relatively insignificant or minor <a petty 
crime>. Cf. GRAND. 


petty assize. See assizE (6). 
: petty average. See particular average under AVERAGE. 
petty cash. See casi. 
‘ petty jury. See petit jury under jury. 
petty larceny. See petit larceny under LARCENY. 
petty offense. See OFFENSE (1). 
petty officer. See OFFICER (2). 
| petty patent. See UTILITY MODEL. 
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physical custody 


petty sessions. Hist. English law. Sessions of justice-of- 
the-peace court held to try minor misdemeanors 
summarily (i.e., without a jury). 


petty theft. See THEFT. 

petty treason, See TREASON. 

pfat. abbr. pRAEFATUS. 

PFPA. abbr. PENTAGON FORCE PROTECTION AGENCY. 


PGS. abbr. See pictorial, graphic, and sculptural work 
under work (2). 


phantom jury. See shadow jury under jury. 
phantom stock. See stock. 


phantom stock plan. A long-term benefit plan under 
which a corporate employee is given units having 
the same characteristics as the employer's stock 
shares. @ It is termed a “phantom” plan because the, 
employee does not actually hold any shares but 
instead holds the right to the value of those 
shares. — Also termed shadow stock plan. [Cases: 
Pensions €°28. C.J.S. Pensions and Retirement Plans 
and Benefits §§ 11-15.) 


phenotype. Patents. A living organism's physical char- 
acteristics and behavior. @ A patent on living matter 
must disclose its genetic makeup rather than just 
describe its phenotype. Cf. GeENoryre. 


Philadelphia lawyer. A shrewd and learned lawyer. @ 
This term can have positive or negative connotations 
today, but when it first appeared (in colonial times), 
it carried only a positive sense deriving from Phila- 
ca phachs position as America’s center of learning 
and culture. 


philosophie du droit. See ethical jurisprudence under 
JURISPRUDENCE. 


philosophy of law. See general jurisprudence (2) under 


JURISPRUDENCE. 


Phonograms Convention. See GENEVA PHONOGRAMS CON. 
VENTION. 


phonorecord (foh-noh-rek-erd). A physical object . 


(such as a phonographic record,. cassette tape, or 
compact disc) from which fixed sounds can Pe 
ceived, reproduced, or otherwise:communicated di- 
rectly or with a machine’s aid. @ The term is fairly 
common in copyright contexts sirice it is defined in 
the U.S. Cop 
(Cases: Copyrights and Intellectual Property €°10.2. 
C.J.S. Copyrights and Intellectual Property § 17.) 


photofit. See ipenTikit. 

p-h.v. abbr. PRO HAC VICE. 

pbyiociet (fi-la-sist), n. Archaic. A jailer. — Also spelled 
phylasist. 


physical child endangerment. See CHILD ENDANGER- 
MENT. 


physical cruelty. See CRUELTY. 


physical custody. 1. Custody of a person (such as an 
arrestee) whose freedom is directly controlled and 
limited. 2. Family law. The right to have the child live 
with the person awarded custody by the court. — 
Also termed residential custody. (Cases: Child Custody 


ght Act of 1976 (17 USCA § 101). ° 


physical diagnosis 


147, 209.) 8. Possession of a child during visita- 
tion. 

physical diagnosis. See DiAGNosis. 

physical disability. See pisabiLrry (2). 

physical endangerment. See physical child endangerment 
under CHILD ENDANGERMENT. 

physical evidence. See real evidence (1) under eEvi- 
DENCE. ; 

physical fact. See Fact. 

physical-facts rule. Evidence. The principle that oral 
testimony may be disregarded when it is inconsistent 
or irrecchcilable with the physical evidence in the 
case. —— Also termed doctrine of incontrovertible physical 
facts; sncontrovertible-physical-facts . (Cases: 

Criminal Law'@=553; Evidence 9588. C.J.S. Crimi- 

nal Law ~'$§ 1099, 1101-1102; Evidence 

§§ 1318-1320,.1922, 1329.) 


physical force. See actual force under Force. 

physical harm. See Harm. 

physical hazard. See HAZARD (2). 

physical-impact rule. See IMPACT RULE. 

physical impossibility. See factual impossibility under 

IMPOSSIBILITY. 

physical incapacity. See 1mpoTENCE. 

physical injury. See bodily injury under injury. 

physical-inventory accounting method. See accounT- 
_ ING METHOD. 


physical necessity. See necessrry. 
physical neglect. See nectecr. 


physical-proximity test. Criminal law. A common-law 
test for the crime of attempt, focusing on how much 
more the defendant would have needed to do to 
complete the offense. See atrempr (@). [Cases: Crimi- 
nal Law $44. C.J.S. Criminal Law §§ 114-123.) 


physical shock. See sHock. 

physical taking. See TAKING (2). 

physician-assisted ‘suicide. See assisted suicide under 

_ SUICIDE. aia =: 
physician-client ‘privilege. See doctor-patient privilege 
under PRIVILEGE (8). 

physician-patient privilege. See doctor-patient privilege 
under PRIVILEGE (8). 

physician's directive. See ADVANCE DIRECTIVE (2). 


P.I. abbr. 1, See personal injury under injury. 2. Private 
investigator. 

piacle (p1-o-kel), ». Archaic. A serious crime. 

pia fraus (pt-o fraws). [Latin “pious fraud”) A subter- 
fuge or evasion considered morally justifiable; esp., 
evasion or disregard of the law in the interests of a 
religious institution, such as the church’s circum- 
venting the mortmain statutes. 


picaroon (pik-a-reon). A robber or plunderer. 
pickery. Hist. Scots law. Petty theft. 
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picketing. The demonstration by one or more persons 
outside a business or organization to protest the 
entity's activities or policies and to pressure the 
entity to meet the protesters’ demands; esp., an 
employees’ demonstration aimed at publicizing a 
labor dispute and influencing the public to withhold 
business from the employer. @ Picketing is usu. 
considered a form of fair persuasion of third persons 
if access to the place of business is not materially 
obstructed. Cf. BOYCOTT; STRIKE. 
common-situs picketing. The illegal picketing by 
union workers of a construction site, stemming 
from a dispute with one of the subcontractors. 
{Cases: Labor Relations 300. C.J.S. Labor Rela- 
ons §§ 285, 316-317.] 


informational ‘picketing. Picketing to inform the 
public about a matter of concern to the union. 

nizational picketing. Picketing by a union in an 
effort to persuade the employer to accept the 


union as the collective-bargaining agent of the : 


employees; esp., picketing by members of one 
union when the employer has already recognized 
another union as the bargaining agent for the 
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company’s employees. — Also termed recognition . 


picketing. 
secondary picketing. The picketing of an establish- 
ment with which the picketing party has no direct 
dispute“in order to pressure the party with which 
there is a dispute. See secondary boycott under soy- 
cort; secondary 


strike under strixe. (Cases: Labor : 


Relations 344. C.J.S. Labor Relatiens §§ 309-313, : 


315-319, 323.] 


unlawful ing. Picketing carried on in viola- 
tion of law, as when the picketers use threats or 
violence to dissuade other employees from re- 
turning to work. 


pickpocket. A thief who steals meee), or property 
from the person of another, usu. by stealth but 
sometimes by physical diversion such as bumping 
into or pushing the victim. 


pickpocketing, n. See larceny from the person under LAR- 
CENY. 


pickup tax. See Tax. 

pictorial, graphic, and sculptural work. See work (2). 
piecemeal zoning. See partial zoning under ZONING. 
piecework. Work done or paid for by the piece or job. 


piepowder court (pi-pow-der). Hist. In medieval Eng- 
land, a court having jurisdiction over a fair or mar- 
ket and presided over by the organizer's steward. @ 
The name is a corruption of two French words (pied 
and poudre) meaning “dusty feet.” — Also termed 
court of piepowder. — Also spelled piepoudre; piedpou- 
dre; pipowder, py-powder. 

piercing the corporate veil. The judicial act of impos- 
ing personal liability on otherwise immune corporate 
officers, directors, and shareholders for the corpora- 
tion's wrongful acts. — Also termed disregarding the 
corporate entity; veil-piercing. See CORPORATE VEIL. 
[Cases: Corporations €1.4(1). C.J.S. Corporations 
§§ 9, 13.) 
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“(Cjourts sometimes apply common law principles to 
‘ the corporate veil’ and hold shareholders personally 

ble for corporate debts or obligations. Unfortunately, de- 
spite the enormous volume of litigation In this area, the case 
law fails to articulate any sensible rationale or policy that 
explains when corporate existence should be disregarded. 
Indeed, courts are remarkably prone to rely on | {9 or 
characterizations of relationships (such as ‘ater 
strumentality,’ or ‘sham’) and the decisions offer little [In the 
way of predictability or rational explanation of why enumer- 
ated factors should be decisive.” Sarry R. Furrow et al, 
Health Law § §-4, at 182 (2d ed. 2000). 


ego,’ ‘In- 


Pierringer release. A release agreement in which the 


pilot 


us praetorium (pig-nos pri-tor-ee-om). (Latin 
‘a magisterial pledge”] Reman law. A pledge given 
to a creditor by order of a magistrate. 
PIH. abbr. OFFICE OF PUBLIC AND INDIAN HOUSING. 


pilferage (pil-for-ij), rn. 1. The act or an instance of 
stealing. 2. The item or items stolen. See LARCENY; 
THEFT. — pilfer (pil-far), vb. 

pill. See poison PIL. 

pillage (pil-ij), x. 1. The forcible seizure of another's 
property, esp. in war; esp., the wartime plundering 


plainuff releases a codefendant but reserves the right 
to proceed ne the other defendants. © Under 
this release, the plaintiff agrees to reduce the claim 
against the remaining defendants by the amount of 
consideration paid for the release. The term derives 
from Pierringer :v. Hoger, 124 N.W.2d 106 (Wis. 
1963), in which the court ruled that a trial court 
could give immediate effect to a release as long as 
the plaintiff would satisfy any portion of a judgment 
against a nonsettling party in excess of that party's 
proportionate share of damages. So the trial court 
could enter judgment only for the nonsettlor's pro- 
portionate share of damages. 


pigeon drop. See JAMAICAN SWITCH. 
' pigneratio. See PIGNORATIO (1). 
pigneratitia actio. See actio. 


pignorate (pig-na-rayt), vb. 1. To give over as a 
pledge; to pawn. 2. To take in pawn. Cf. opptcno- 
RATE. — pignorative, adj. 

Powe (pig-no-ray-shee-oh), n. [Latin] 1. Roman 

- law. The real contract (pignus) under which a debtor 
handed something over to a creditor as security; the 
act of depositing as a pledge. — Also’ spelled pignera- 
tio. 2. Ctvil law. The impounding of another's cattle 
(or other animals) that have damaged property until 
the cattle’s owner pays for the damage. Pl. pignora- 
tiones (pig-na-ray-shee-oh-neez). 


pignoratitia actio (pig-na-re-tish-ee-a ak-shee-ch). 
[Latin] Roman law. An action founded on a pledge, 
either by;the debtor (an action direcfa) or by a 
_ creditor (an action contraria). Cf. cautio pigneratitia 
under cAUTio. 
‘pignorative contract. See CONTRACT. 
pignoris ca ig-no-ris kap-ee-oh). [Latin “taking a 
pledge”) lomnciae. A form of extrajudicial execu- 
tion by which a creditor took a pledge from a 
debtor's property. 
pignus (pig-nas), n. [Latin “pledge") 1. Roman & civil 
_ flaw. (ital.) A bailment in which goods are delivered 
to secure the payment of a debt or performance of 
an engagement, accompanied by a power of sale in 
case of default. @ This type of bailment is for the 
benefit of both parties. — Also termed pawn; pledge. 
See PIGNoRATIO. 2. A lien. Pl. pignora or pignera. 
pignus judiciale (pig-nes joo-dish-ee-ay-lee). [Lat- 
in] Civil law. The lien that a judgment creditor has 
on the property of the judgment debtor. 
pignus legale (pig-nes lo-gay-lee). [Latin] Civil law. 
A lien arising by. operation of law, such as a 
landlord's lien on the tenant's property. 


of a city or territory. 2. The property so seized or 
‘plundered; sooty. — Also termed bk 


under. (Cases: 
ar and National Emergency 21. C.}.S. War and 


National Defense § 16.] — pillage, vb. 
pillory pis) n. Hist. A wooden framework with 

holes 

are placed. @ A person put in a pillory usu. had to 

stand rather than sit (as with the stocks). Cf. srocks. 


rough which an offender's head and hands 


finger pillory. Hist. Eccles. law. A miniature stock 
used to confine the fingers of a person who misbe- 
haved during church services. 


pilot. 1. A person in control of an airplane. 2. Maritime 
law. A person in control of a vessel. 


compulsory pilot. A ship pilot entitled by law to 
guide a ship for a particular purpose, such as 
piloting the ship into harbor. © The compulsory 
nature of the appointment relieves the vessel's 
owner of personal liability if the pilot causes a 
collision. Cf: voluntary pilot. [Cases: Pilots ¢=7. 
C.J.S. Pilots of Vessels § 8.] 


“The compuisory pilot presents a special problem. Statutes 
that Impose a fine or imprisonment for the failure to take a 
pest obviously create compulsory piiotage. Some statutes, 
waver, allow the ship to refuse the pilot provided she 
pays his fee or half of it (‘half-pliotage’). The Supreme Court 
indicated that [t does not regard the tendering of this 
alternative as amounting to compulsion. it makes a differ- 
ence, because It Is pretty well settled that Hf the pilotage is 
‘comp ’ the respondeat superior nexus is broken, and 
the shipowner cannot be held personally fiable for the fautt 
of the pilot resulting In collision. The ship's in rem, 
pecker el lraphate pe foetal eo is 
compu! . This is one of the more str consequences 
lowment of the ship with a ju personality 


of the 
Hig pth di peg athe AP gg see pri ty 
Tere) dr., The Law of Admiratty § 7-16, at 520-21 (2d ed. 


voluntary pilot. A ship pilot who controls a shi 
with the permission of the vessel's owner. ® The 
vessel's owner is peony liable for damage re- 


the 
tary pilot,’ who Is taken on voluntarily, and the ‘compulsory 
lot,’ who is mandated by a statute or local regulation. The 
voluntary pilot is considered to be the same as any crew 
member, and his fault is fully attributable to the vessel 
owner. A eompieory pitot's fault, however, cannot be im- 
ep to the shipowner personally; the doctrine of 


vesse 
Insurance against this llability. In any collision case, there- 
fore, care should be taken to assert a maritime len and to 


ision caused by a voluntary pilot. 


pliotage 


sue the vessel in rem if a compulsory pilot may be in- 
volved.” Thomas J. Schoenbaum, Admiralty and Maritime 
Law § 13-1, at 450-51 (1987). 
pilotage (pr-lo-tij). 4. The navigating of vessels; the 
business of navigating vessels. [Cases: Pilots @14. 
ar a Pilots of Vessels § 9.] 2. Compensation that a 
pilot receives for navigating a vessel, esp. into and 
out of harbor or through a channel or passage. 
[Cases: Pilots 69. C.J.S. Pilots of Vessels §§ 12, 15.] 


compulsory pilotage. A requirement, imposed by 
law in some jurisdictions, that vessels approaching 
or leaving a harbor must take on a licensed pilot to 
guide the vessel into or out of the harbor. (Cases: 
Pilots 27. C.J.S. Pilots of Vessels § 8.] 


g penta Compensation equaling half the val- 
ten services that = pilot has offered to perform. © 
Shipowners..can avoid compulsory pilotage in 
some jurisdictions by payment of half-pilotage. 
[Cases: Pilots 11. C.J.S. Pilots of Ve § 14.) 
pimp, n. A person who solicits customers for a prosti- 
tute, usu. in return for a share of the prostitute's 
earnings. See PANDERING (1). Cf. sawo. [Cases: Prosti- 
tution @1. C.J.S. Prostitution and Related Offenses 
§§ 2-4, 8-13, 17, 21-24.) — pimp, vb. — pimping, 
n. : 
pincite. See pinpoint citation under CITATION (8). 
pinkerton. Slang. A private detective or security 
guard, usu. one who is armed. © The name comes 
from the Pinkerton Detective Agency, the first pri- 
vate detective agency in the United States, estab- 
lished in 1852. 


Pinkerton rule. Criminal law. The doctrine imposing 
liability on a conspirator for all offenses committed 
in furtherance of the conspiracy, even if those of- 
fenses are actually performed by coconspirators. 
Pinkerton v. United States, 328 U.S. 640, 66 S.Ct. 1180 
(1946). [Cases: Conspiracy $941. C.J.S. Conspiracy 
§§ 134-137; RICO (Racketeer Influenced and Corrupt 
Organizations) § 12.] 


pink sheet. A daily publication listing over-the-counter 
stocks, their market-makers, and their prices. © 
Pritited on pink paper, pink sheets are published by 
the National Quotation Bureau, a private compa- 
ny. — Also termed National Daily Quotation Service. 

pink slip. Slang. A‘notice of employment termination 
given to an employee by an employer. 


pinpoint citation. See crraTion (9). 

PINS. abbr. PERSON IN NEED OF SUPERVISION. 
pioneer drug. See pruc. 

pioneer patent, See PATENT (3). 

pious gift. See charitable gift under Girt. 
pious use. See use (1). 


Pipe Rolls. Hist. The Exchequer’s records of royal 
revenue, including revenue from feudal holdings, 
judicial fees, and tax revenue collected by the sher- 
iffs. © The Pipe Rolls comprise 676 rolls, covering 
the years 113] and 1156 to 1833 (except for gaps in 
1216 and 1403). — Also termed Great Rolls of the 
Exchequer. 
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debtors, administration, and apr pion, of 
Kgs gover LB. Curzon, English Legal fiston 


PIR. abbr. pRESENTENCE-INVESTIGATION REPORT. 


piracy, n. 1. Robbery, kidnapping, or other criminal 
violence committed at sea. (Cases: Criminal Law 
@45.50.] 2. A similar crime committed aboard a 
plane or other vehicle; hijacking. [Cases: Aviation 
pot C.J.S. Aeronautics and Aerospace §§ 284-285, 


air piracy. The crime of using force or threat to 
seize control of an aircraft; the hijacking of an 

i esp. one in flight. — Also. aircru, 
piracy. [Cases: Aviation 716. C.J.S. Aeronautics and 
Aerospace §§ 284-285, 287.] 


3. The unauthorized and illegal reproduction or 
distribution of materials protected by copyright, 
patent, or trademark law. des INFRINGEMENT. [Cases: 
Copyrights and Intellectual Property @53; Patents 
$226; Trade Regulation €=332. C_J.S. t 
and Intellectual Property §§ 10, 41, 61, 73; Patents 
§§ 400, 404, 406-407; Trade-Merks, Trade-Names, 
and Unfair Competition § .72.] — pirate, vb. — pirati- 
cal (pi-rat-a-kel), adj. — pirate, n. 

“[Tihe test of 

crete at Slat eta es ae 

poor is unlawfully appropriated." Eaton S. Drone, A 

er ars) cn the Law of Property in intellectuel Productions 


“{lIn some countries the problem ts what might be called 
the ‘cycle of piracy’ — legitimate copyright owners refuse to 
sell In the country because of the pi problem, which 
means that the way the the goods it 
wants Is to tum to piracy. This In tum only strengthens the 
my, into me yf ataiani in Ors Now Tochnonsaiod Age 
country.” 
514 (Robert P. Merges et al. eds., 1997). 


video piracy. The illegal copying and sale or rental 
of copyrighted motion pictures. 


pirate recording. Copyright. An unauthorized copy of : 


the sounds on a copyright-protected recording, in- 

cluding digital duplication made available over the 

Internet. — Sometimes also termed ing. 

(Cases: Copyrights and Intellectual Pro 67.2. 
58.) 


C.J.S. Copyrights and Intellectual Property 
piscary. 1. risuery. 2. See common of piscary under CoM- 
MON (}). 


pit and gallows. Hist. Scots law. An ancient form of 
capital punishment for theft by which a condemned 
woman was drowned in a pit and a condemned man 


was hanged on a gallows. 


PITI. abbr. Principal, interest, taxes, and insurance — 
the components of a monthly mortgage payment. 


P.J. See presiding judge under JUDGE. 

PKPA. abbr. PARENTAL KIDNAPPING PREVENTION ACT. 
pl. abbr. pLacrtuM (7. 

P.L. abbr. puslic LAW. 
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placard (plak-ahrd or plak-ord). 1. Hist. An official 
document, such as a license or permit. 2. An adver- 
tisement posted in a public place. 


place land. See INDEMNITY LAND. 


placement. 1. The act of selling a new issue of securi- 
ties or arranging a loan or mortgage. 2. The act of 
finding employment for a person, esp. as done by an 
employment agency. 

place of abode. A person's residence or domicile. See 
ABODE; RESIDENCE; DOMICILE. [Cases: Domicile €=1-5. 
C.J.S. Domicile §§ 2-9, 11-40.] 


place of business. A location at which one carries on a 
business. Cf. pomiciLe (2). (Cases: Corporations 52. 
C.J.S. Corporations §§ 107-109, 886.] 


principal place of business..The place of a corpora- 

tion’s chief executive offices, which is typically 

viewed as the “nerve center.” [Cases: Corporations 

bias 503(1). C.J.S. Corporations §§ 107-109, 717, 
‘] 


place of contracting. The country or state in which a 
contract is entered into. [Cases: Contracts €°145. 
C.J.S. Contracts § 372.) 

place of delivery. The place where goods sold are to 
be sent by the seller. @ If no place is specified in the 
contract, the seller's place of business is usu. the 
place of delivery. UCC § 2-308. [Cases: Sales 79. 
C.J.S. Sales § 168.) 

place of employment. The location at which work 
done in connection with a business is carried out; 
the per where some process or operation related to 
the business is conducted. . : 

place of performance. The place where a promise is 
to be performed, either by specific provision or by 
interpretation of the language of the promise. 

place of wrong. The place, esp. the state, where ‘the 
Jast event necessary to make an actor liable for an 
alleged tort takes place. 


place-of-wrong law. See LEX LOCI DELICTI. 

place-of-wrong rule. See Lex LOCI DELICTI. 

placer claim. See MINING CLAIM. 

placita (plas-e-ta), n. [Latin] pl. pLacrrum. 

placitabile (plas-o-tay-be-lee), adj. {Law Latin] That 
may be pleaded; pleadable. 


placita communia (plas-o-ta ke-myoo-nee-g). (Latin] 
Common pleas; civil actions between subject and 
subject. 

placita coronae (plas-o-ta ke-roh-nee). [Latin] Pleas of 
the Crown; criminal actions. 

placita juris (plas-o-te.joor-is). [Law Latin “pleas of 
law'’} Hist. Positive statements or guiding principles 
of the law, in contrast to legal conclusions or max- 
ims. 

placitare (plas-s-tair-ee), vb. [Law Latin] To plead; to 
bring an action in a court of law. 

placitory (plas-a-tor-ee), adj. [Law Latin] Of or relat- 
ing to pleas or pleading. 

placitum (plas-o-tam), n. [Latin] Hist. 1. Roman law. An 
imperial constitution. 2. A judicial decision. 3. A 


plain-fee!l doctrine 


court; a judicial tribunal. 4. A judicial proceeding; a 
trial. 5. A fine, mulct, or pecuniary punishment. 6. A 
pleading or plea. 7. A paragraph or section of a title 
or page where the point decided in a case is set forth 
separately. — Abbr. (in sense 7) pl. Pl. placita. 


placitum et conventio. See consensus ad idem under con- 
SENSUS. 


placitum fractum (plas-a-tem frak-tam). [Law Latin] 
Hist. A day past or lost to the defendant. 


placitum nominatum (plas-a-tam nom-a-nay-tem). 
{Law Latin] Hist. The day appointed for a defendant 
to appear and plead. . 


placuit regi et concilio suo (plak-yoo-it ree-ji et ken-sil- 
ee-oh s[yJoo-oh). [Law Latin] Hist. It has pleased the 
king and his council. . 


ps jibes The deliberate and knowing presentation 
of another person's original ideas or creative ¢xpres- 
sions as one’s own. @ Generally, plagiarism is immor- 
al but not illegal. If the expression’s creator gives 
unrestricted permission for its use and the user 
claims the expression as original, the user commits 
plagiarism but does not violate cupyright laws. If the 
original expression is copied without permission, the 
plagiarist may violate copyright laws, even if credit 
goes to the creator. And if the plagiarism results in 
material gain, it may be deemed a passing-off activity 
that violates the Lanham Act. Cf. INFRINGEMENT. 
[Cases: Copyrights and Intellectual Property 
@=53(1).] — plagiarize (play-ja-riz), vb. — plagiarist 
(play-je-rist), n. 

“Plagiarism, which la commonly think has to do 
with ¢ t, Is not ia Bet A legal nesting. True plagia- 
rism Is an ethical, not a legal, offense and Is enforceable by 


academic authorities, not courts. PI 
someone — a huried 


words, 

the plaglarized work is protected by copymgnt, the unautho- 
rized reproduction Is also a co; yan ngement.” Paul - 
Goldstein, Copyright’s Highway 12 (1994). 


“That the supporting evidence for the accusation of plagia- 
tism may on occasion be elusive, {nsuffictent, or uncertain, 
is not the same as thinking that the definition of plagiarism 


ls uncertaln. The gray areas may udi- 
cation without being resistant to definition. tt may veil 
constitutes plaglarism (‘using the of 


clear what n 

another wily an iront fo decoN) wthext fe bang Gear 
that what faces us Is truly a case of this.” Christopher Ricks, 
a or ," In 97 Proceedings of the British Academy 149, 


plagiarius (play-jee-air-ee-as), n. [Latin] Raman law. A 
kidnapper. 


plagium (play-jee-am), n. [Latin] Roman law. The act of 
kidnapping, esp. a slave or child, which included 
harboring another's slave. — Also termed crimen 


plagii 

plaideur (play- or ple-dor), n. [Law French “pleader’’] 
Archaic. An attorney at law; an advocate. 

plaidoyer (ple-dwah-yay), n. [French] Hist. An advo- 
cate’s plea. 

plain bond. See DERENTURE (8). 

plain error. See ERROR (2). 


plain-feel doctrine. Criminal procedure. The prinaple 
that a police officer, while conducting a legal pat- 
down search, may seize any contraband that the 


plain-language law 


officer can immediately and clearly identify, by touch 
but not by manipulation, as being illegal or incrimi- 
nating. — Also termed plain-touch doctrine. [Cases: 
Searches and Seizures €>47.1. C.J.S. Searches and 
Seizures §8 66-67, 71-72.] 


lain-language law. Legislation requiring nontechni- 
* call readily comprehensible taaceage a consumer 
contracts such as residential leases or insurance poli- 
. cies, @ Many of these laws have genuinely simplified 
the needlessly obscure language in which consumer 
contracts have traditionally been couched. [Cases: 
Consumer Protection €6; Insurance €1773. C.J.S. 
Credit Reporting Agencies; Consumer Protection 
§§ 29-31,°33-39, 60-65; Insurance § 300.] 
plain-language movement. 1. The loosely organized 
campaign to encourage legal writers and business 
writers to write clearly and concisely — without 
legalese — while‘preserving accuracy and precision. 
2. The body of persons involved in this campaign. 


plain meaning. See MEANING. 


plain-meaning rule. 1. The rule that if a writing, or a 
provision in a writing, appears to be unambiguous 
on its face, its meaning must be determined from the 
writing itself without resort to any extrinsic evidence. 
@ Though often applied, this rule is often con- 
demned as simplistic because the meaning of words 
vasies with the verbal context and the surrounding 
circumstances, not to mention the linguistic ability of 
the users and readers (including judges). See pAROL 
EVIDENCE RULE. Cf. GOLDEN RULE; MISCHIEF RULE; EQUI- 
TY-OF-THE STATUTE RULE. (Cases: Contracts €=143, 
152; Statutes €°188. CJ.S. Contracts §§ 302, 307, 
eee 327, 331; Statutes 8§ 321, 324-826, 330, 
334] 


disclosing what the specific meaning is. At best, it reaffirms — 


the preeminence of the statute over materials extrinsic to it. 
In negative aspect, on the other hand, the mule has 
sometimes been used to read Ineptly expressed language 
out of Its proper context, In violation of established princl- 
pies of meaning and communication. To this extent it Is an 

pediment to interpretation." Reed Dickerson, The Inter- 
: pretation and Appiication cf Statutes 229 (1975). 

2. ORDINARY-MEANING RULE. 
plain-sight rule. See pLAIN-VIEW DOCTRINE. 


plaint. 1. Archaic. A complaint, esp. one filed in a 
replevin action. See CompLaINT (1). 2. Civil law. A 
complaint or petition, esp. one intended to set aside 
an allegedly invalid testament. 

plaintiff. The party who brings a civil suit in a court of 
law. — Abbr. pltf. Cf. perEnpaNT. 


use plaintiff. See USE PLAINTIFF. 
plaintiff in error. Archaic. 1. APPELLANT. 2. PETITIONER. 


plaintiff's-viewpoint rule. The principle that courts 
should measure the amount in controversy in a case 
by analyzing only the amount of damages claimed by 
the plain (Cases: Courts 167; Federa} Courts 
$339.) 


plain-touch doctrine. See PLAIN-FEEL DOCTRINE. 
plain-vanilla swap. See INTEREST-RATE SWAP. 
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plain-view doctrine. Criminal procedure. The rule per- 
mitting a police officer's warrantless seizure and use 
as evidence of an item seen in plain view from a 
lawful oa or during a legal search when the 
officer robable cause to believe that the item is 
evidence of a crime. — Also termed clear-view doc- 
trine; plain-sight rule. Cf. OPEN-FIELDS DOCTRINE. [Cases: 


Controlled Substances €106, 115, 131; Searches . 
and Seizures $947. CJ.S. Searches and Seizures ; 


§§ 66-67, 71-72.) 
PLAM. See price-level-adjusted morigage under MoRT- 
GAGE. 
plan, n. 1. BANKRUPTCY PLAN. 2. EMPLOYEE BENEFIT PLAN. 
planned obsolescence. See OBSOLESCENCE. 


planned-unit development. A land:area zoned for a 
single-community subdivision with flexible restric- 
tions on residential, commercial, and. public uses. — 
Abbr. PUD. Cf. resipenriaL cLuster. [Cases: Zoning 


and Planning €=245. CJ.S. Zoning and Land Plan- : 


ning § 101.] 


“A PUD Is primarily an altemative to traditional since - 


i taciades a Giteitd ol Uses The inceion ead wienbesnon 


approval process.” Jullan Conrad Juergen- 
smeyer & Thomas E. Roberts, Land Use Planning and 
Development Regulation Law § 7.15, at 288 (2003). 
planning board. A local governmetit body responsible 
for approving or rejecting poe building pro- 
jects. @ In most jurisdictions, the planning board's 
decisions are subject to the review of the city coun- 
cil. — Also termed planning commission. [Cases: Zon- 
ing and Fong @=351. C.J.S. Zoning and Land 
Planning §8§ 97, 177, 181-183, 185.] 


plan of rehabilitation. See BANKRUPTCY PLAN. 
plan of reorganization. See BANKRUPTCY PLAN. 


plan-of-the-convention doctrine. The principle that 
each U.S. state, by ratifying the U.S. Constitution, 
has consented to the possibility of being sued by 
each of the other states, and has no immunity from 
such a suit under the 11th Amendment. [Cases: 
Federal Courts 273.) 


plant patent. See PATENT (8). 


Plant Patent Act. Patents. The 1930 federal law that 
extended patent protection for developing “any dis- 
tinct and new” varieties of asexually reproducing 
plants. @ Before passage of the Act, plant patents 
were rejected because the subject matter was consid- 
ered naturally occurrin d therefore unpatent- 
able. 35 USCA §§ 161-164. — Abbr. PPA. 


plant-patent claim. See PATENT CLAIM. 


Plant Variety Proiection Act. Patents. The 1970 feder- 
al law that extended patent-like protection for devel- 
oping new and distinct varieties of cag saan 
plants. @ A Certificate of Plant Variety Protection 
gives the holder exclusive rights to sell, reproduce, 
and develop further hybrids from a plant. 7 USCA 
§§ 2321-2582. — Abbr. PVPA. [Cases: Patents €=14. 
CJ.S. Patents § 22.] 


plat. 1. A small piece of land; plot a). 2. A map 
describing a piece of land and its features, such as 
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boundaries, lots, roads, and easements. [Cases: Zon- 
ing and Planning 245. CJ.S. Zoning and Land 
Planning § 101.) 


platform. A statement of eae and policies 
adopted by a political party as the basis of the party's 
appeal for public support. [Cases: Elections 
@121(1). C.J.S. Elections §§ 84-85, 87-88.] 


platform committee. See commiTTEE. 


plat map. A document that gives the legal descriptions 
of pieces of real property by lot, street, and block 
number. @ A plat map is usu. drawn after the 
property has been described by some other means, 
such as a government survey. Once a en map is 
prepared, property descriptions are defined by re- 
ferring to the appropriate map. 


plea, n. 1. An accused person’s formal response of 
“guilty,” “not guilty,” or “no contest” to a criminal 
charge. — Also termed criminal plea. (Cases: Criminal 
Law 267-275. C.J.S. Criminal Law §§ 365-378, 
384-408, 410-418.] : 


Alford plea. See ALFORD PLEA. 


dlind plea. A guilty plea made without the promise 
of a concession from either the judge or the prose- 
cutor. Cf. negotiated plea. 


condstional plea. A plea of guilty or nolo contende- 
re entered with the court’s approval and the gov- 
ernment's consent, the defendant reserving the 
right to appeal any adverse determinations on one 
or more pretrial motions. ® If an appeal is success- 
ful, the plea is withdrawn and a new one entered. 
Fed. R. Crim. P. 11{a)(2). 


dity plea. An accused person's formal admission 
in court of having committed the charged offense. 
® A guilty plea is usu. part of a plea bargain. It 
must be made voluntarily, and only after the ac- 
cused has been informed of and understands his 
or her rights. A guilty plea ordinarily has the same 
effect as a guilty verdict and conviction after a trial 
on the merits. [Cases: Criminal Law @°272-274. 
CJS. imi Low §8§ 365-374, 384-397, 
400-407, 410.) 
insanity plea. See INSANITY DEFENSE. 
negotiated » The plea agreed to by a criminal 
detcadant cad the prosecinor ina st i 


bargain. 
See pLea parcain. Cf. blind plea. (Cases: Criminal 
Law $273.1(2). C.J.S. Criminal Law 8§ 365-374.} 


no-contest plea. See NO CONTEST. 


nolo plea. A ie by which the defendant does not 
contest or a 
NOLO CONTENDERE. 


not-guilty plea. An accused person's formal denial 
in court of having committed the charged offense. 
© The prosecution must then prove all elements of 
the charged offense beyond a reasonable doubt if 
the defendant is to be convicted. (Cases: Criminal 
Law $299. C.J.S. Criminal Law § 378.] 


prion plea. Military ‘aw. A plea that is entered 
owingly, intelligently, and consciously, and is 
legally and factually consistent and accurate. 


mit guilt. See Fed. R. Crim. P. 11(b); 


plea 


2. At common law, the defendant's responsive 
pleading in a civil action. Cf. pecaration (n. [Cases: 
Pleading 76-100, 101-111. C.J.S. Abatement and 
Revival §§ 2-3, 5, 9, 11-12, 16; Pleading 
§§ 159-162, 164, 166, 168-182, 202, 764, 769.] 3. A 
factual allegation offered in a case; a pleading. See 
DEMURRER. 


affirmative plea. See pure plea. 
anomalous plea. An equitable plea consisting in 


_ both affirmative and negative matter. @ That Is, it 


is partly confession and avoidance and partly tra- 
verse. The plea is appropriate when the plaintiff, 
in the bill, has anticipated the plea, and the defen- 
dant then traverses. the anticipatory matters. — 
Also termed plea not pure. Cf. pure plea. 


common plea. 1. A common-law plea in a civil 
action aS opposed to a criminal prosecution. — 
Also termed common cause; common suit. 2. Hist. A 
plea made by a commoner. 
ae et et as 
lal History of English Law 51 (1966). ‘ 
di plea ‘(dil-o-tor-ee). A plea that does not 
challenge the merits of a ‘case but that seeks to 
delay or defeat the action on procedural grounds. 
-[Cases: Pleading @101-111.49. CJ.S. Abatement 
and Revival §§ 2-3, 5, 9, 11-12, 16; Pleading 
8§ 179-182.] 


right of the plaintiff, either py Miran or In confessi 
avoidance, but assert matter 


class, sometimes 
action.” Penenen J. , Handbook 

rg § , at 382 (Henry Winthrop Ballantine ed., 3d 
ed. 1923). 


double plea. A plea consisting in two or more 


distinct grounds of complaint or defense for the — 


same issue. Cf. alternative pleading under PLEADING 
(2); DUPLICITY (2). 


general plea. See general denial under DENIAL. 
issuable plea. A plea on the merits Sepa a 
complaint to the court. Cf. issuable defense under 
DEFENSE (1). , va 


aguas plea. A plea asserting that the court 
jurisdiction either over the defendant or over 

the subject matter of the case. — Also termed plea 

to the jurisdiction. [Cases: Pleading 7104. CJ.S. 

Pleading § 179.] 

negative plea. A plea that traverses some material 

fact or facts stated in the bill. — Also termed plea to 


the action 


nonissuable plea. A plea on which a court ruling 
will not decide the case on the merits, such as a 
plea in abatement. 


tory plea. A plea that responds to the merits 
of the plaintiff's claim. 


plea in abatement. A plea that objects to the place, 
time, or method of asserting the plaintiffs claim 
but does not dispute the claim's merits. @ A defen- 
dant who successfully asserts a plea in abatement 
leaves the claim open for continuation in the cur- 


plea bargaln 


rent action or reassertion in a later action if the 
defect is cured. — Also termed abater. [Cases: 
Federal Civil Procedure 740; Pleading 106. 
CJS. Pleading § 180.] 

plea in bar. See PLEA IN BAR. 


plea in confession and avoidance. See CONFESSION 
AND AVOIDANCE. 


in discharge. A plea alleging that the defen- 
ed has previously catisfed an discharged the 
plainuff’s claim. 

lea in . A special defense relying on one or 

ae om ay the suit should be dismissed, 
delayed, or barred. @ The various kinds are (1) 
pleas to the jurisdiction, (2) pleas to the’ person, (3) 
pleas to the form of the bill, and (4) pleas in bar of 
the bill. Pleas in equity generally fall into two 
classes: pure pleas and anomalous pleas. 

in estoppel. Common-law pleading. A plea that 
neither confesses nor anide bait rather toleads a 
previous inconsistent act, allegation, or denial on 
the part of the adverse party to preclude that 
party from maintaining an action or defense. 


. plea in reconvention. Civil law. A plea that sets up a 
new matter, not as a defense, but as a cross- 
complaint, setoff, or counterclaim. [Cases: Plead- 
ing 143. C.J.S. Pleading § 200.) 


plea in suspension. A plea that shows some ground 
for not proceeding in the suit at the present time 
and prays that the proceedings be stayed until that 
ground is removed, such as a party's being a 
minor or the plaintiffs being an alien enemy. 
(Cases: Pleading €105.] 


plea not pure. See anomalous plea. 


plea of confession and avoidance. See CONFESSION 
AND AVOIDANCE. 


plea of privilege. A plea that raises an objection to 
the venue of an action. See CHANGE OF VENUE. 
[Cases: Venue 758. C.J.S. Venue §§ 224, 227, 
231.] 


plea of release. A plea that admits the claim but 
sets forth a written discharge executed by a party 
authorized to release the claim. See RELEASE (2). 


plea puis darzein continuance (pwis dar-ayn ken- 
tin-yoo-ants)..[Law French “plea since the last 
continuance’’].A plea that alleges new defensive 
matter that has arisen during a continuance of the 
case and that did not exist at the time of the 
defendant's last pleading. (Cases: Pleading ©272.] 


plea to further maintenance to the action. Hist. A 
defensive plea asserting that events occurring after 
the commencement of the action necessitate its 
dismissal. © The plea is obsolete because of the 
pleading requirements in federal and state rules of 
civil procedure. 


plea to the action. See negative plea. 


plea to the declaration. A plea in abatement that 
objects to the declaration and applies immediately 
to it. — Also termed plea to the count. 


plea to the jurisdiction. See jurisdictional plea. 


| 


plea bargain, n. A negotiated a 


agreement; 
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plea to the on of the defendant..A plea in 
abatement aieging that the defendant hava legal 
disability to be sued. 

plea to the person of the plaintiff. A plea in abate- 
ment alleging that he plaintiff e, a egal disability 
to sue. 

plea to the writ. A plea in abatement that objects to 


the writ (summons) and applies (1) to the form of 


the writ for a matter either apparent on the writ’s 
face or outside the writ, or (2) to the way in which 
the writ was executed or acted on. 
fas plea. An equitable plea that affirmatively al- 
leges 

proved, the effect is to end the controversy by 
dismissing, delaying. or barring the suit. A pure 
plea must track the allegations..of the bill, not 
evade it or mistake its purpose. Originally, this was 
the only plea known in equity. — Also 
affirmative plea. Cf. anomalous plea... 
rolled-up plea. Defamation. A defendant's plea 


claiming that the statements complained of are 
factual and that, to the extent that they consist of 


new matters that are outside the bill. @ If 


comment, they are fair comment on a matter of | 
public interest. See rain comMENT. (Cases: Libel and - 
Slander €°48(1), 93, 94. C.J.S. Libel and Slander; - 


Injurious Falsehood 8§ 91- 
150-151.) 


special plea. A plea alleging one or more new facts 


, $6, 98, 102-104, 


rather than merely disputing the legal grounds of 


the action or charge. @ All pleas other than general 
issues are special pleas. See general issue under 1s. 
SUE (1). 


ment between a 
prosecutor and a criminal defendant whereby the 
defendant pleads guilty to a lesser offense or to one 
of multiple charges in exchange for some concession 


by the prosecutor, usu. a more lenient sentence or a 


dismissal of the other charges. — Also termed plea 
negotiated Fog sentence ain. [Cases: 
Criminal Law ¢€273.1(2). CJ.S. Criminal Law 
§§ 365-374.] — plea-bargain, vb. — plea-bargain- 
ing, 2. 
charge bargain. A plea bargain in which a prosetu- 
tor agrees to drop some of the counts or reduce 
the charge to a less serious offense in exchange for 
a fi see of either guilty or no contest from the 
defendant. - 


sentence bargain. A plea bargain in which a prose- 
cutor agrees to recommend a lighter sentence in 
exchange for a plea of either guilty or no contest 
from the defendant. 


plead, vb. 1. To make a specific plea, esp. in response 


to a criminal <he pleaded not guilty>. 
(Cases: Criminal Law @=267. C.J.S. Criminal Law 
§ 375.] 2. To assert or allege in a pleading <fraud 
claims must be pleaded with particularity>. (Cases: 
Federal Civil Procedure 621; Pleading ¢=1. C_].S. 
Pleading §§ 2-3, 6-7, 593.] 3. To file or deliver a 
pleading <the plaintiff hasn’t pleaded yet>. 


pleader. 1. A party who asserts a particular pleading. 


2. A person who pleads in court on behalf of anoth- 
er. 3. Hist. At common law, a person who (though 
not an attorney) specialized in preparing pleadings 
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for others. — Also termed special pleader. 4. Hist. NaR- 
RATOR. 


pleading, n. 1. A formal document in which a party to 


a legal proceeding (esp. a civil lawsuit) sets forth or 
responds to allegations, claims, denials, or defenses. 
@ In federal civil procedure, the main pleadings are 
the plaintiff's complaint and the defendant's answer. 
(Cases: Federal Civil Procedure 621; Pleading 
1. C.J.S. Pleading §§ 2-3, 6-7, 593.] 


rhaecanat de nabs An indictment, information, 
or complaint by which the government begins a 
criminal prosecution. 


amended pleading. A pleading that replaces an 
earlier pleading and that contains matters omitted 
from or not known at the time of the earlier 


pleading. Cf. supplemental pleading. [Cases: Federal 


Civil Procedure 821-852.1; Pleading 
229-271. CJS. Architects § 42; Pleading 
§§ 323-455.] 


“An amendment Is the correction of an error or the supply- 
ing of an omission pi Be provees O pease 7) eee 

pleading differs from a supplemental pleading In that the 
true function of the latter is to spread upon the record 
matter material to the issue which has arisen subsequent to 
the beds io a pleading, while matter of amendment purely is 
matter that might weil have been pleaded at the time the 


incidental to the exercise of ail judicial power and is Indis- 
pensable to the ends of justice.” ene A. Jones, Manual 
of Equity Pleading and Practice 68 (1916). 
anomalous pleading. A pleading that is partly affir- 
mative and partly negative in its allegations. 


- argumentative pleading. A pleading that states alle- 
gaticns rather than facts, and thus forces the court 
to infer or hunt for supporting facts. @ Conclusory 
statements in court papers are a form of argumen- 
tative pleading. — Also termed inferential pleading. 


articulated pleading. A pleading that states each 
allegation in a separately numbered para h. 
[Cases: Pleading @°52. C.J.S. Pleading §§ 148- 
151.) 


; defective pleading. A pleading that fails to meet 
minimum standards of sufficiency or accuracy in 
form or substance. 


hypothetical pleading. A pleading asserting that if a 
certain fact is true, then a certain result must 
follow. © Hypothetical pleadings are generally im- 
proper. 


inferential pleading. See argumentative pleading. 
pleading to the merits. A responsive pleading that 


addresses the plaintiff's cause of action, in whole 
or in part. 


responsive pleading. A pleading that replies to an 
opponent s earlier pleading. See answer. [Cases: 
Pleading @76. C.J.S. Pleading § 159.] 


sham pleading. An obviously frivolous or absurd 
pleading that is made only for purposes of vexa- 
tion or delay. — Also termed sham plea; false plea; 
(archaically) deceitful plea. (Cases: Federal Civil Pro- 
cedure 91139; Pleading €9359, 362(3). C.J.S. 
Pleading §§ 652-655, 680.] 


pleading 


shotgun pleading. A pleading that encompasses a 
wide range of contentions, usu. supported by 
vague factual allegations. 


supplemental pleading. A pleeding that either cor- 
rects a defect in an earlier pleading or addresses 
facts arising since the earlier pleading was filed. @ 
Unlike an amended pleading, a supplemental 
pleading merely adds to the earlier pleading and 
does not replace it. Cf. amended pleading. |Cases: 
Federal Civil Procedure €=861-871; Pleading 
275. C.J.S. Pleading §§ 456-460.] 


2. A system of defining and narrowing the issues in 
a lawsuit whereby the parties file.formal documents 
alleging their respective positions: 
alternative pleading. A form of pleading whereby 
the pleader alleges two or more independent 
claims or defenses that are not necessarily consis- 
tent with each other, such as alleging both inten- 
tional infliction of emotional distress and negligent 
infliction of emotional distress based on the same 
conduct. Fed. R. Civ. P. 8(e}(2). — Also termed 
ing in the alternative. Cf. pupiictry (2); double 
plea under PLea (3). [Cases: Federal Civil Procedure 
675; Pleading 50, 52. CJ.S. Pleading 
§§ 147-151.) 
one pleading. A plaintiff's disguised phrasing of 
a federal claim as solely a state-law claim in order 
to prevent a defendant from removing the case 
from state court to federal court. (Cases: Removal 
of Cases €25(1). C.].S. Removal of Causes §§ 30, 
34-37, 44, 65.] 
code pleading. A procedural system requiring that 
the Ader allege merel; the facts af he case 
giving rise to the claim, not the legal conclusions 
necessary to sustain the claim. — Also termed fact 
pleading. Cf. issue pleading. (Cases: Pleading 8, 
48. C.J.S. Pleading §§ 16, 116-124, 132-133.] | 
‘common-law pleading. The system of pleading his- 
torically used in the three common-law courts of 
se eg (the King’s Bench, the Common Pleas, 
and the Exchequer) up to 1873. “Rye 
equity pleading. The system of pleading uscd in 
courts of equity. © In most jurisdictions, rules 
unique to equity practice have been largely sup- 
planted by rules of court, esp.:where law courts 
and equity courts have merged. (Cases: Equity 
@128-335.] 


' fact pleading. See code pleading. 


issue pleading. The common-law method of plead- 
ing, the main purpose of which was to frame an 
issue. Cf. code pleading. (Cases: Pleading €1, 16, 
48. CJ.S. Pleading §§ 2-3, 6-7, 9, 116-124, 
132-133, 162. 164, 593.) 


notice pleading. A procedural system requiring that 
the pleader give only a short and plain statement 
of the claim showing that the pleader is entitled to 
relief, and not a complete detailing of all the facts. 
Fed. R. Civ. P. 8(a). [Cases: Federal Civil Proce- 
dure @673; Pleading ©-16, 48. CJ.S. Pleading 
§§ 9, 116-124, 132-133, 162, 164.] 


pleading in the alternative. See alternative pleading. 
special pleading. See SPECIAL PLEADING. 


pleading the baby act 


8. The legal rules regulating the statement of the 
plaintiff's claims and the defendant's defenses <to- 
day, pleading is a much simpler subject than it was 
in former years>. 

pleading the baby act. See BABY ACT, PLEADING THE. 


plead (one’s) belly. Hist. Slang. (Of a female defen- 
dant) to claim pregnancy as a defense, usu. to post- 
pone or avoid a court's sentence of capital punish- 
ment or transportation. @ A female defendant who 
pleaded that she was pregnant was treated with 
suspicion. The judge would appoint a jury of ma- 
trons (often consisting of 12 married mothers) to 
examine the claimant (under the writ de ventre inspi- 
ciendo). If the woman was declared to be “quick with 
child” (in an advanced state of pregnancy rather 
than “barely with child” or only newly or just possi- 
bly pregnant), she enjoyed a reprieve from execu- 
tion or transportation until after the child’s birth (or 
miscarriage). Because juries of matrons often de- 
clared barren defendants to be pregnant, a court 
would keep track of a reprieved woman to see if the 
delay was justified or if she should be made to suffer 
the sentence (‘called down") at the next session. 
Although the plea and the special jury are no longer 
in use, the prohibition against executing a ant 
woman persists in modern law. 18 USCA § 3596(b). 

plead over, vb. 1. To fail to notice a defective allega- 
tion in an oP nent'’s pleading. (Cases: Pleading 
€=406(3), 40 3). CJ.S. Pleading §§ 829-831.) 2. 
Hist. To plead the general issue after a defendant 
has had a dilatory plea overruled. See AIDER BY PLEAD- 
ING OVER. 


plead the Fifth. See TAKE THE FIFTH. 

plea in avoidance. See affirmative defense under DE- 
FENSE (1). 

plea in bar. A plea that seeks to defeat the plaintiff's 
or prosecutor's action completely and permanently. 


general A pee in bar. A criminal defendant's plea of 
not guilty by which the defendant denies every 
fact and circumstance necessary to be convicted of 
the crime cha . [Cases: Criminal Law ¢=299. 
CJ.S. Criminal Law § 378.) 


plea in bar. A plea that, rather than ad- 
ressing the.merits and denying the facts alleged, 
sets up some extrinsic fact showing why a criminal 
defendant cannot be tried for the offense charged. 
@ Examples include the plea of autrefois acquit and 
the gs of pardon. (Cases: Criminal Law @>286. 
CJ.S. Criminal Law §§ 380, 453.] 


plea in confession and avoidance. See CONFESSION AND 
AVOIDANCE. 


plea in discharge. See PLEA (3). 
plea in equity. See PLEA (3). 
plea in estoppel. See PLea (3). 


plea in justification. See affirmative defense under De- 
FENSE (1). 


plea in reconvention. See PLEA (3). 
plea in suspension. See PLEA (8). 
plea not pure. See anomalous plea under PLEA (8). 
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plea of confession and avoidance. See CONFESSION AND 
AVOIDANCE. 


plea of pregnancy. Hist. A plea of a woman convicted 
of a capital crime to stay her execution until she 
gives birth. See PLEAD (ONE'S) BELLY. 


plea of privilege. See PLEA (3). 
plea of release. See PLEA (3). 


‘plea of sanctuary. See DECLINATORY PLEA. 


plea of tender. At common law, a pleading asserting 
that the defendant has consistently been willing to 
pay the debt demanded, has offered it to the plain- 
tiff, and has brought the money into court ready to 
pay the plaintiff. See TenpER. 

plea puis darrein continuance. See PLEA (3). 


pleasure appointment. The assignment of someone to 
cr ere that can be taken away at any time, 
with no requirement for notice or a hearing. [Cases: 
Officers and Public Employees 60. C.J.S. Officers 
and Public Employees §§ 119, 130, 134.] 


plea to further maintenance to the action. See PLEa (3). 
plea to the action. See negative plea under PLEA (8). 


plea to the count. See plea to the declaration under PLEA 
(3). 


plea to the declaration. See PLea (3). 


plea to the jurisdiction. See jurisdictional plea under 
PLEA (3). 


plea to the person of the defendant. See PLEA (3). 
plea to the person of the plaintiff. See rLza (s). 
plea to the writ. See PLza (3). 


plebeian (pli-bee-on), n. Roman lau. A member of the 
Roman plebs; an ordinary citizen, not a member of 
the upper class (patricians). 


plebiscite (pleb-o-sit or pleb-a-sit), n. 1. A binding or 
nonbinding referendum on a proposed law, consti- 
tutional amendment, or significant public issue. 2. 
Intl law. A direct vote of a country's electorate to 
decide a question of public importance, such as 
union with another country or a proposed change to 
pee constitution. — plebiscitary (plo-bi-sa-ter-ee), 

i}. : : 

plebiscitum (pleb-o-st-tom), n. [Latin] Roman law. An 
enactment passed at the request of a tribune by the 
assembly of the common people (the concilium Jebis) 
Pl. plebiscita. See CONCILIUM PLEBIS. 


plebs (plebz), n. [Latin] Roman law. The common 
people in ancient Rome; the general body of citi- 
zens, excluding the patricians. Pl. plebes (plee-beez). 


pledge, n. 1. A formal promise or undcrtaking. 2. The 
act of providing something as security for a debt or 
obligation. (Cases: Pledges €°1. C.J.S. Pledges 
§§ 2-4, 6-10.] 3. A bailment or other deposit of 
personal property to a creditor as security for a debt 
or obligation; PAWN (2). See contract to pledge under 


conTract. Cf. LIEN (1); PIGNUS (1). 4 The item of 


personal property so deposited; pawn «). 5. The 
thing so provided. —- Formerly also termed safe- 
pledge. 6. A security interest in personal property 
represented by an indispensable instrument, the in- 
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terest being created by a bailment or other deposit 
of personal property for the purpose of securing the 
payment of a debt or the performance of some other 
duty. 7. Hist. A person who acts as a surety for the 
prosecution of a lawsuit. @ In early practice, pledges 
were listed at the end of the declaration. Over time 
the listing of pledges became a formality, and ficti- 
tious names (such as “John Doe" or “Richard Roe") 
were allowed. — pledge, vb. — pledgeable, adj. 

“A pledge is something more than a mere lien and some- 
thing less than a mortgage.” Leonard A. Jones, A Treatise 


on Law of Collateral Securities and Pledges § 2, at 4 
(Edward M. White rev., 3d ed. 1912). 


“A ptedge is a ballment of personal property to secure an 
obligation of the balior. If the purpose of the transaction Is 
to transfer property for si only, then the courts will 
hold the transaction a pledge, even though In form ft may 
be a sale or other out-and-out transfer.” ee 
i ee 128, at (2d ed. 
“The pledge {s as cid as recorded history and Is still In use, 
as the presence attests. In this transaction 
the debtor borrows m 

secured the 


security, the property will be returned if the debt is 
tepaid. Since the debtor does not retain the use of pledged 
jcods, this security device has obvious disadvantages from 
e debtor's point of view." Ray D. Henson, Secured Trans- 
actions § 3-1, at 17 (8d ad. 1883). 


pledged account. See accounr. 


pledgee. One with whom a pledge is deposited. 
[Cases: Pledges €=8. C.J.S. Pledges § 6.] 


pledgery. Archaic. See sURETYSHIP (1). 


pledgor. One who gives a pledge to another. — Also 
spelled pledger. (Cases: Pledges 8. CJS. Pledges 
§ 6.) : 


plegiis acquietandis. See DE PLEGIIS ACQUIETANDIS. 


plena aetas (plee-na ee-tas). [Latin] Full age. See ace 
OF MAJORITY. 


plena forisfactura (plee-na for-is-fak-char-a). [Latin 
“complete forfeiture] A forfeiture of all that one 
possesses. (Cases: Forfeitures =1.] 


_ plena probatio. See probatio plena under PROBATIO. 


plenarty (plee-nar-tee or plen-sr-tee), n. Hist. The 
condition of say full or occupied; esp., the state of 
a benefice that is lawfully occupied by an incumbent. 


plenary (plee-no-ree or plen-a-ree), adj. 1. Full; com- 

Piette entire <plenary authority>. 2. (Of an assem- 

ly) intended to have the attendance of all members 
or participants <plenary session>. 


plenary action. See ACTION (4). 

plenary confession. See CONFESSION. 
plenary guardianship. See GUARDIANSHIP. 
plenary jurisdiction. See juRisDICTION. 
plenary power. See rower (3). 

plenary review. See JUDICIAL REVIEW. 
plenary session, See SESSION (1). 

plenary suit. See surr. 


plene (plee-nee), adv. [Latin] Fully; completely; suffi- 
cieritly. 


plurality vote 


plene administravit (plee-nee ad-min-a-stray-vit). [Law 
Latin “he has fully administered”) Hist. A defensive 
plea in which an executor or administrator asserts 
that no assets remain in the estate to satisfy the 
plaintiff's demand. 

plene administravit praeter (plee-nee ad-min-o-stray- 
vit pree-ter). [Law Latin “he has fully administered, 
a ee Hist. A defensive plea in which an executor 
or administrator asserts that no assets remain in the 
estate, except a stated few that are insufficient to 
satisfy the piaintiff's demand. 

plene computavit (plee-nee kom-pyoo-tay-vit). [Law 
Latin “he has fully accounted”) Hist. A plea in an 
action of account render, alleging that the defendant 
has fully accounted. See ACCOUNTING (3). 
lenipotenti (plen-o-pa-ten-shee-er-ee). A person 

a Who his fall cower Si do a thing; a period fully 
commissioned to act for another. See minister plenipo- 
tentiary under MINISTER. 

pleno jure (plee-noh joor-ee). {Latin} Hist. With full 
right. @ The phrase usu. referred to a conveyance of 
the full rights to property. 


plenum dominium. See dominium plenum under DOMINI- | 
UM. 

plevin (plev-in), n. Archaic. An assurance or warrant; a 
pledge. 

Plimsoll marks. See LOAD LINE (2). 

plot, x. 1. A measured piece of land; Lor q. 2. A plan 
forming the basis of a conspiracy. [Cases: Conspira 
1.1, 24(1). C.J.S. Conspiracy §§ 2-3, 8, 14-17, 
113-116] 

plot plan. A plan that shows a proposes or present 
use of a plot of land, esp. of a residential area. 
[Cases: Zoning and Planning €9245. C_].S. Zoning 
and Land Planning § 101.) 

plottas . The increase in value achieved by combining - 
small, undeveloped tracts of land into larger tracts of 

land. 


plow back, vb. To reinvest earnings and profits into a 
business instead of paying them out as dividends or 
withdrawals. [Cases: Corporations €=151. C.J.S. Co7- 
porations § 293.) i 

plowbote. See Bore (1). 

plowland. See carucaTE. 

plowman’s fee. See FEE (2). > 

PLR. abbr. pUBLIC-LENDING RIGHT. 

plté. abbr. PLAINTIFF. 

plunder. See PILLAGE. 

prenerrne: Maritime law. The embezzling of goods on 
a ship. 


plurality. The greatest number (esp. of votes), regard- 
less of whether it is a simple or an absolute majority 
<a four-member plurality of the Supreme Court 
agreed with this view, which received more votes 
than any other>. — Also termed plural majority. Cf. 
MAJORITY (2). 


plurality opinion. See orinion (1). 
plurality vote. See PLURALITY. 


plurality voting 


plurality voting. 1. PLURALITY. 2. VOTING. 
plural majority. See pLuRALiTy. 

plural marriage. I. MARRIAGE (1). 2. POLYGAMY. 
plural wife. See wire. 


pluries (pluur-ee-eez), n. [Latin “many times”] A third 
or subsequent writ issued when the previous writs 
have been ineffective; a writ issued after an alias 
writ. — Also termed pluries writ. (Cases: Process 
45. C.].S. Process §§ 24, 49.] 


plurinational administrative institution. Int'l lew. An 
entity designed to perform transnational administra- 
tive activitigs when politically oriented international 
organizations and traditional international agree- 
ments are unsuitable. © These institutions usu. arise 
in fields where transnational arrangements are nec- 
essary (such as-natural-resource mana ent, trans- 
portation, or uiilities), and they are ~ften organized 
as international ‘corporations, national agencies, or 
private corporations. 


pluris petitio. See pLus PETITIO. 
plurium defense. See multiple access under access. 


‘plus factor. A fact that supports finding that a speci- 
fied legal test has becn satisfied. : 
lus petere tempore (ples po-tair-ay tem-pa-ree). [Latin 
: “to averclaim in point of ime”] Reman law. To claim 
before payment was dvs. 


plus petitio (plas pa-tish-ee-oh). (Latin “overclaim” or 
“claiming too much") Roman law. A claim for more 
than is due; esp., the mistake of claiming more in 
one’s pleadings than is due. @ This was fatal to the 
action under classical law. Under cognitio extraordina- 
ria, however, a claimant could continue the action, 
but could be liable for treble damages to any person 
injured by the overstated claim. — Also spelled 
(erroneously) pluspetitio. — Also termed pluris petitio. 
“A plaintift overclaim ... In substance when he 
claims a bigger amount, than is due to him; ane (tem- 
pore) when he claims before the payment Is dus; In place 
ice) en fe came oe bee in a cy) other than that 
where the payment had to be performed ... or in cause 
when he claims a certain thing although the debtor 

had the rf Silage snp pallid Migs tia 


lost the case only if he maliclously rsisted during the 
whole trial tn his overclalm.” Adolf! dorger, Encyclopedic 
Dictionary of Roman Law 633 (1953). 


plus quam tolerabile (ples kwam tol-e-rab-a-lee). [Lat- 
in] Hist. More than can be endured. ® The phrase 
appeared in reference to damage to crops from 
unavoidable causes (vis major). 

p.m. abbr. POST MERIDIEM. 


PM. abbr. 1. POSTMASTER. 2. PRIME MINISTER. 3. BUREAU OF 
POLITICAL-MILITARY AFFAIRS. 


PMI. abbr. Private mortgage insurance. See mortgage 
insurance under INSURANCE. 


PMM. See purchase-money mortgage under MORTGAGE. 
PMRT. See purchase-money resulting trust under TRUST. 


PMSI, See purchase-money security interest under secuRi- 
TY INTEREST. 
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pneumoconiosis. Chronic lung disease and related 
conditions characterized by respiratory and pulmo- 
nary impairments and caused or aggravated by coal- 
dust exposure during coal-mine employment. ® The 
disease is usu. latent and often does not manifest 
until after coal-dust exposure has ended. 20 CFR 
§ 718.201. — Also termed black-lung disease. 
clinical pneumoconiosis. Any medically recognized 
condition caused by coal-dust exposure while 
working in a coal mine and characterized by large, 
ermanent deposits of particulate matter in the 
ungs, coupled with the lung tissue’s fibrotic reac- 
tion. © Some examples of clinical pneumoconioses 
are silicosis or silicotuberculosis, massive pulmo- 
nary fibrosis, and anthrosilicosis. Cf. legal pneumo- 
pneumoconiosis. Any chronic restrictive or 
obstructive pulmonary disease or impairment and 
related conditions arising out of coal-mine employ- 
ment. Cf. clinical pneumoconiosis. 
P.O. abbr. Post office. 
poaching, n. The illegal taking or killing of fish or 
game on another's land. (Cases: Fish @13(1); Game 
€>7,] — poach, vb. 
pocket immunity. See IMMUNITY (8). 
pocket judgment. Hist. See STATUTE MERCHANT (1). 
pocket money. See HAT MONEY. ; 
pocket ie A supplemental pamphlet inserted usu. 
into the back sheds cover of a lawbook, esp. a 
treatise or code, to update the material in the main 
text until the publisher issues a new edition of the 
entire work. @ Legal publishers frequently leave a 
litde extra room inside their hardcover books so that 
pocket parts may later be added. — Also termed 
cumulative supplement. 
pocket veto. See vero. 
P.O.D. abbr. Pay on delivery. 


POD account. See pay-on-death account under ACCOUNT. 


peena (pee-na). [Latin] Punishment; penalty. 
arbitraria (pee-no ahr-bi-trair-ee-2). [Law Lat- 

in) Hist. Arbitrary punishment; punishment left to a 
judge's discretion. 

poena oralis (pee-no kor-po-ray-lis).. [Latin] Hist. 
Corporal punishment. 4 

poena ordinaria (pee-no or-di-nair-ee-g). [Law Latin] 
Hist. Ordinary punishment: punishment fixed by 
law. 


poena pecuniary. A fine. 


poenae secundarum nuptiarum nee sek-on- 
dair-em nep-shee-air-om). [Latin “penalties of sec- 
ond marriages”) Roman law. Disabilities that, for the 
protection of children of a first marriage, are im- 

posed on a parent who remarries. 
“It elther parent re-married, the Interests of the children of 


the firet mariage were protected (n the later Reman Em- 
pre by 2 8 of legal rutes the effect of which was to 
conter certain benefits on the children and to Impose car- 


tain disabilities — the so-called 
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opter n , or testamentary disposition — the so-called 
tang lalla — should become I[pso Jure the property of 
mariage at moment of the 


proper nuptas,o whether by way ot gift, dos, donatio 
the children of the first 
8, and that only a usufruct 


poenalis (pi-nay-lis), adj. [Latin] Roman law. Imposing 
a penalty; penal. 


poenc pilloralis (pee-na pil-a-ray-lis). [Latin] Hist. Pun- 
ishment of the pillory. . 

poenitentia (pee-na-ten-shee-s or pen-a-), n. {Latin "re- 
pentance”] Roman law. Reconsideration; changing 
one’smind. 

poinding (pin-ding), n. Scots law. A judgment credi- 
tor's seizing of a:debtor's corporeal movable proper- 
ty to satisfy the debt. — sold, ob. 


point, n. 1. A pertinent and distinct legal proposition, 

issue, or argument <point of error>. 2. Parliamenta- 

2 law. Any of several kinds of requests made in a 
eliberative body. See REQUEST. 
point of clarification. A question about procedure 
or substance. 
point of information. An inquiry asking a question 
about a motion's merits or effect. @ A point of 
information can be made only to seek information, 
not to volunteer information. It may request an 
objective fact or an expert opinion, but may not 
request anyone — including the chair or the mov- 
er — to speculate about how he or she expects or 
intends that the present or future leadership will 
interpret or apply a motion. See InQuIRY (2). — 
Also termed question of information. 


point of order. A request suggesting that the meet- 
ing or a member is not following the applicable 
rules and asking the chair to enforce the rules. @ 
Some organizations use the term “point of order” 
as a generic term that also includes a parliamenta- 
ry inquiry and a question of privilege. — Also 
termed question of order. See parliamentary inquiry 
under inQuiRry;- question of privdege under QUESTION 
(8). 
point of privilege. A motion that raises a question 
of orivticae: See question of privilege under pina 
(3); RAISE A QUESTION OF PRIVILEGE... 
procedural point. A request that raises a personal 
puree: relating to a member's ability to partici- 
ate elfectively in the meeting, such as the mem- 
er’s ability to see or hear the proceedings. See 
personal privilege under PRIVILEGE (6). 


3. One percent of the face value of a loan (esp. a 
mortgage loan), paid up front to the lender as a 
service charge or placement fee <the borrower 
hoped for only a two-point fee on the mort- 
gage>. — Also termed murtgage point. See MORTGAGE 
biscount. 4, A unit used for quoting stock, bond, or 
commodity prices <the stock cl up a few points 
today>. 


point-and-click agreement. An electronic version of a 
shrink-wrap license in which a computer user agrees 
to the terms of an electronically displayed agreement 
by pointing the cursor to a particular location on the 


Polaroid test 


screen and then clicking. @ Point-and-click agree- 
ments usu. require express acceptance only once but 
may include a clause providing for a user's ongoing 
acceptance of any changes to the agreement's terms, 
whether or not the user is notified of the changes. — 
Also termed e-coniract; click-wrap license; click-wra 

agreement; user agreement; websile-user agreement; web- 
wrap agreement. See E-CONTRACT; shrink-wrap license 
under License. (Cases: Copyrights and Intellectual 
Property 107.] 


point of attachment. Copyright. A connection with a 
copyright-convention member nation sufficient to 
make a work eligible for protection under that con- 
vention. @ For example, a work is eligible for Berne 
Convention protection if the author 1s a citizen of a 
Berne member nation or if the work originated in a 
Berne member nation. — Also termed connecting 
factor. ; 


point of error. An alleged mistake by a lower court 
asserted as a ground for es See ERROR (2); WRIT 
OF ERROR. [Cases: Appeal and Error €758.3; Crimi- 
nal Law @11380(5). 


point of fact. A discrete factual proposition at issue in 
a case. 


point of law. A discrete legal proposition at issue in a 
case. 


reserved point of law. An important or difficult 

oint of law that arises during trial but that the 
judge sets aside for future argument or decision so 
that testimony can continue. — Also termed point 
reserved. 


point reserved. See reserved point of law under roint OF 
- LAW. 


point source. Environmental law. The discernible and 
identifiable source from which pollutants are dis- 
charged. 


point system. Criminal law. A system that assigns incre- ° 
mental units to traffic violations, the accumulation of 
a certain number within a year resulting in the 
automatic suspension of a person’s driving,.iprivi- 
Tae aie Automobiles @°144.1(3). C.J.S. Motor 
Vehicles § 315.] ae 


poisonous-tree doctrine. See FRUTT-OF-THE-POISONOUS- 
TREE DOCTRINE. 


poison Mast A corporation's defense against an un- 
wanted takeover bid whereby shareholders are 
granted the right to acquire equity or debt securities 
at a favorable price to increase the bidder's acquisi- 
tion costs. — Often shortened to pill, See TAKEOVER 
DEFENSE. Cf. PORCUPINE PROVISION. [Cases: Corpora- 
tions S310(1). C.J.S. Corporations §§ 475, 477-484, 
487-489] 

“Another recent tactic is the ‘poison pill’ which is a condi- 
tional stock right that Is triggered by a hostile takeover and 
makes the takeover prohi expensive. The poison pill 
ts a variation of the scorched earth defense ...."° Thomas 

Hazen, The Law of Securities Regulation § 11.20, at 
676 (2d ed. 1990). 

Polaroid test. Trademarks. A judicial test for wademark 
infringement, analyzing eight factors: (1) strength of 
the mark, (2) similarity between the marks, (3) prox- 
imity of the products’ markets, (4) effects on market 
expansion (ability to “bridge the gap"), (5) actual 


police 


confusion, (6) the defendant's good or bad faith, (7) 
quality of the products, and (8) sophistication of the 
buyer. Polaroid Corp. v. Polarad Electronics Corp., 287 
F.2d 492, 495 (2d Cir. 1961). [Cases: Trade Regula- 
tion $334.1. C.J.S. Trade-Marks, Trade-Names, and 
Unfair Competition 8§ 87-89.] 


police, n. 1. The governmental department charged 
with the preservation of public order, the promotion 
of public safety, and the prevention and detection of 
crime. (Cases: Municipal Corporations €>180. C.J.S. 
Municipal Corporations §§ 450-451, 453, 473-476, 
497, 502, 505, 508, 534.) 2. The officers or members 
of this de ent. [Cases: Municipal Corporations 
€>184. C.J.S. Municipal Corporations §§ 478-484.] — 
police, vb. 

police action. See ARMED CONFLICT. 


police-assisted suicide. See suicide-by-cop under sut- 
CIDE. 


police blotter. See ARREST RECORD. 
police chief. The head of a police department. 
police court. See magistrate’s court (1) under court. 


. police jury. Civil law. The governing body of a parish. 
[Cases: Counties 38. C.J.S. Counties § 63.] 


police justice. See police magistrate under MAGISTRATE. 


police magistrate. See MAGISTRATE. 

police officer. A peace officer responsible for preserv- 
ing public order, promoting public safety, and pre- 
venting and detecting crime. Cf. PEACE OFFICER. 
[Cases: Municipal Corporations 179. C.J.S. Munic- 
ipal Corporations §§ 450-453, 474-476, 505, 508.) 


police power. 1. The inherent and plenary power of a 
sovereign to make all laws necessary and proper to 
preserve the public security, order, health, morality, 
and justice. @ It is a fundamental power essential to 
goveramen’ and it cannot be surrendered by the 
legislature or irrevocably transferred away from gov- 
ernment. (Cases: Constitutional Law @81. C.J.S. 
ituti Law §§ 61, 432-443, 451-452; Insur- 
ance § 51.) 

cee possine ete & ene ren ae 
Grooey io Cecute Gnd comese Ca ela eohae, ana t 
. does 60 by restraint or compulsion.” Emst Freund, The 

Police Power § 3, at 3 (1904). 
2. A state’s Tenth Amendment right, subject to due- 
pes and other limitations, to establish and en- 
rce laws protecting the public's health, safety, and 
general welfare, or to delegate this right to local 
governments. (Cases: States €°18.13. C.J.S. States 
§ 23.) 3. Loosely, the power of the government to 
intervene in the use of privately owned property, as 
by subjecting it to eminent domain. See EMINENT Do- 
MAIN. [Cases: Eminent Domain € 1-5. C.J.S. Emi- 
nent Domain §§ 2-21, 23, 82-83, 87-88, 90-97, 104, 
106-108, 115; Zoning and Land Planning §§ 24, 47. 


police science. See CRIMINAL JUSTICE (2). 

police state. See STATE. 

policy. 1. The pa principles by which a govern- 
ment is guided in its management of public affairs. 


See pusLic rouicy. 2. A document containing a con- 
tract of insurance; INSURANCE poLicy. [Cases: Insur- 
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ance ©1712-1713. C.J.S. insurance §§ 253, 255, 
261, 272, 282-283, 285.] 3. A type of lottery in 
which bettors select numbers to bet on and place the 
bet with a “policy writer.” [Cases: Lotteries €=3. 
CJS. Lotteries §§ 2-7, 11.] 


policyholder. One who owns an insurance policy, 
regardless of whether that person is the innaved 


. — Also termed policyowner. (Cases: Insurance 
e117) 


policy limits. See LiaBiLrty LIMIT. 

policy loan. See Loan. 

policy of insurance. See INSURANCE POLICY. 
policy of the law. See PUBLIC POLICY. 
policyowner. See POLICYHOLDER. 


policy proof of interest. Insurance. Evidence — shown . 
yA rc of a policy-— that a2 person making a - 


has an insurable interest in’ 
PPI. (Cases: Insurance @71779-1795. C.J.S. Insur- 
ance §§ 218-231, 233-252.) 


policy reserve. See RESERVE. 

policy stacking. See STACKING. 

policy value. Insurance. The amount of cash available 
to a policyholder on the surrender or cancellation of 


the insurance 


C.J.S. Insurance 519, 742-745, 749-754.) 


olicy. [Cases: Insurance @=2037. - 
& 518- 


e loss. — Abbr. © 


policy year. Insurance. The year beginaing on the date : 


that a policy becomes effective. Cf. ANNIVERSARY DATE. 


political, adj. Pertaining to politics; of or relating to - 


the conduct of government. 


political-action committee. An organization formed - 
by a special-interest group to raise money and con- ; 
tribute it to the campaigns of political candidates | 
who the group believes will promote its interests. — 


Abbr. PAC. [ 
§ 329.) 


political assessment. See ASSESSMENT. 
political asylum. See asyLuM (2). 


political corporation. See public conporation (2) under 
CORPORATION. 


: Elections 317.1. C.J.S. Elections 


political correctness, n. 1. The inclination to avoid . 
language and | lagi that might offend anyone’s - 


litical sensib 
. An instance in whi 
doctrine. — Abbr. P.C. — politically correct, adj. 


ties, esp. in racial or sexual matters. | 
a person conforms to this : 


political corruption. See official misconduct under Mis- ' 


CONDUCT. 

political crime. See POLITICAL OFFENSE. 

political economy. See ECONOMY. 

political equality. See eQuaLITy. 

political gerrymandering. See GERRYMANDERING (D). 

political law. See POLITICAL SCIENCE. 

political liberty. 1. rinerty. 2. See political right under 
RIGHT. 

Political-Military Affairs Bureau. See BUREAU OF POLIT- 
ICAL-MILITARY AFFAIRS. 


political offense. A crime directed against the security 
or government of a nation, such as treason, sedition, 


we 
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or espionage. @ Under principles of international 

* law, the perpetrator of a political offense cannot be 
extradited. — Also termed political crime. (Cases: 
Extradition and Detainers €5.] 


political party. An organization of voters formed to 
influence the government’s conduct and policies by 
nominating and electing candidates to public office. 
@ The United States has traditionally maintained a 
two-party system, which today comprises the Demo- 
cratic and Republican parties. — Often shortened to 


party. 
political patronage. See PATRONAGE (9). 


political power. The power vested in a person or 
body of persons exercising any function of the state; 
the capacity to influence the activities of the body 
politic. — Also termed civil power. 


sovereign political power, Power that is absolute 
and veconeralled within its own sphere. @ Within 
its designated limits, its exercise and effective op- 
eration do not depend on, and are not subject to, 
the power of any other person and cannot be 
prevented or annulled by any other power recog- 
nized within the constitutional system. — Often 
shortened to sovereign power. — Also termed su- 
fn power. [Cases: States 1. C.J.S. States §§ 2, 
16.] 


subordinate political . Power that, within its 
own sphere of operation, is subject in some degree 
to external control because there exists some supe- 
rior constitutional power that can prevent, restrict, 
direct, or annul its operation. —- Often shortened 
to subordinate power. 
political question. A question that a court will not 
consider because it involves the exercise of discre- 
tionary power by the executive or legislative branch 
of government. — Also termed nonjusticiable question. 
Cf. jupiciaL Question. [Cases: Constitutional Law 
68. C.].S. Constitutional Law § 176.) 


political-question doctrine. The judicial principle that 
a court should refuse to decide an issue involving 
the exercise of discretionary power by the executive 
or legislative branch of government. [Cases: Consti- 
tutional Law 68. C.J.S. Constitutional Law § 176.) 


political right. See ricHT. 


political science. The branch of learning concerned 
with the study of the principles and conduct of 
government. — Also termed political law. 


political society. See sTATE (1). 


political subdivision. A division of a state that exists 
primarily to discharge some function of local govern- 
ment. (Cases: Municipal Corporations €=54. C.J.S. 
Municipal Corporations §§ 5-6, 110, 155.) 


political trial. See TRIAL. 
political-vote privilege. See PRIVILEGE (3). 


politics. 1. The science of the organization and ad- 
ministration of the state. 2. The activity or profession 
of engaging in political affairs. 

polity (pol-a-tee). 1. The total governmental organiza- 
tion as based on its goals and policies. 2. A politically 
organized body or community. 


polygamy 


polity approach. A method of resolving church-prop- 
erty disputes by which a court examines the struc- 
ture of the church to determine whether the church 
is independent or hierarchical, and then resolves the 
dispute in accordance with the decision of the prop- 
er church-governing body. (Cases: Religious Societ- 
ies 11, 14. CJ.S. Religious Societies §§ 5, 38-42, 
85-86, 88-92.] 


poll, n. 1. A sampling of opinions on a given topic, 
conducted randomly or obtained from a specified 
group. 2. The act or process of voting at an election. 
§. The result of the counting of votes. 4. (usu. pl.} 
The place where votes are cast. 


poli, vb. 1. To ask how each member of (a group) 
individually voted <after the verdict was read, the 
judge polled the jury>. [Cases: Criminal Law 
$874; Trial ©-325. C.J.S. Criminal Law §§ 1399- 
1401; Trial §§ 839-845.] 2. To question (people) so 
as to elicit votes, opinions, or preferences <the 
committee polled 500 citizens about their views>. 3. 
To receive (a given number of votes) in an election 
<the third-party candidate polled only 250 votes in 
the county>. 


pollicitation. Contracts. The offer of a promise. 


“By @ promise we mean an accepted offer as o; sir to 
an offer of a promise, or, as Austin called it, a pollicitation.” 
William R. , Principias of the Law of Contract § (Arthur 
L. Corbin ed., 3d Am. ed. 1919). 


poll tax. See TAX. 


pollute, vb. To corrupt or defile; esp., to contaminate 
the soil, air, or water with noxious substances. 
(Cases: Environmental Law @161-389.] — pollu- 
tion, n. — polluter, n. 


pollution exclusion. See ExCLUSION (3). 
po. lo. suo. abbr. PONIT LOCO suo. 


pelyandry (pol-ee-an-dree). The condition or praciice 
of having more than one husband at the same time. ° 
Cf. potycyny. (Cases: Bigamy @1. C.J.S. Bigamy 
§§ 2-6, 8.] 


polyarchy (pol-ee-ahr-kee). Government by many 
persons. — Also termed polygarchy (pol-o-gahr-kee). 
Cf. monarcny. — polyarchal, adj. 


polygamist peter: 1. A person who has sever- 
al spouses simultaneously. 2. An advocate of polyga- 
my. 
polygamy (pe-lig-a-mee), 7. 1. The state or practice of 
having more than one spouse simultaneously. — . 
Also termed simullaneous polygamy; plural marriage. 
(Cases: Bigamy 1. C.}.S. Bigamy §§ 2-6, 8.) 2. Hist. 
The fact or practice of having more than one spouse 
during one’s lifetime, though never simultaneously. 
® Until the third century, polygamy included remar- 
riage after a spouse's death because a valid marriage 
bond was considered indissoluble. — Also termed 
successive polygamy; serial polygamy; sequential sarah 
Cf. BIGAMY; MONOGAMY. — polygamous, adj. — poly- 
gamist, n. 
‘ amy (many m: es) fg employed at times as a 
synonym ¥, bigamy an 2 other free to indicate the 
multan j@ of two or more ” Rollin M 


ultaneous . F 
on . Boyce, Criminal Law 458 (3d ed. 
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“(Tjhis one-marrage-at-a-time rule behind which the legal 
wel aht fs neat sociologist call General natal 
n a a 

bition of polygamy. Polygamy can be simultaneous (if more 

trek one spouse is simu pt Aap Coy ce: 
spouses ara manied one A 8 . 

neous Is prohibited by the laws with which we are | COUNTRY: PATRIA (8). 

here concemed. These statutes reserve the use of the word ex (pon-ti-feks), n. Roman law. A member of the 


that kind which p 
ag a al not tise! the Syl om Ga os ee college of pontiffs, one of several groups of priests, 
pular In the United States and Westem Europe that ... who had control of religion in Rome. — Also termed 


6 fast to Ye iff. Pi. -tif-i-seez). 
lod is changl ger! 5 hone Ann Glendon pontiff Pi. pontifices (pon-tif-i-seez) 
pontiff. 1. Roman law. A member of the council of 

polygarchy. See POLYARCHY. priests in ancient Rome. — Also termed pontifex. 
polygraph, n. A device used to evaluate truthfulness reted the Twelve Tables and the 

by measuring and recording involuntary physiologi- unwritten part ffs 

cal changes<in the human body during interroga- 

tion. ® Polygraph results are inadmissible as evi- 

dence in most states but are commonly used by the 

police as an investigative tool. — Also termed lie 

detector. (Cases: Criminal Law @=388.5; Evidence 

@>150. CJS. Griminal Law § 760; Evidence 

§§ 216~226.] — polygraphic, adj. — polygraphy, n. 

1 (pa-lij-a-nee). The condition or practice of 
hadad wets chan one wife at the same sites Cf. eo. PONTIFEX. 

LyanpRy. [Cases: Bigamy 1. C.J.S. Bigamy §§ 2-6, | pony homestead. See constitutional homestead under- 
8) HOMESTEAD. 


€, numero, et mensura (pon-dor-ee, n[y]oo-mer- Ponzi scheme 


ponit se super patriam (poh-nit see s[y]oo-por pay- 
tree-am or pa-tree-om). [Latin “he puts himself upon 
the country") Hist. A defendant's plea of not guilty 
in a criminal action. — Abbr. po. se. See GOING TO THE 


held that if a father sold h once, was 
-” Tony Honoré, About Law 13 (1995). 


2. The leader of the Catholic Church; the Pope. See 


oh, et men-s[yJuur-o). [Latin] Hist. By weight, num- 
ber, and measure. © The phrase appeared in refer- 
ence to methods for determining fungibles. - 
“Pondere, numero, et mensura.... These are the tests 
proposed by our law, by which to ascertain whether a 
certain subject falls within that class of subjects known as 
yaa which class includes all those things which perish 
In the using, and which can be estimated ga ly by 
weight, number and measure; such, for example, are com, 
wine, monsy, &c." John Trayner, Trayner’s Latin Maxims 
462 (4th ed. 1894). 
pone (poh-nee). [Latin “put”] Hist. An original writ 
used to remove an action from an inferior court 
(such as a manorial court or county court) to a 
superior court. @ The writ was so called from the 
initial words of its mandate, which required the 
recipient to “put” the matter before the court issu- 
ing the writ. 
ponendis in assisis (pe-nen-dis in a-st-zis). [Latin “to be 
placed in assizes”) Hist. A writ directing the sheriff to 
empanel a jury for an assize or real action. 


_ponendo sigillum ad exceptionem. See DE PONENDO SIGIL- 
LUM AD EXCEPTIONEM. 


ponendum in ballium (po-nen-dam in bal-ee-om). [Lat- 
in “to be placed in bail"] Hist. A writ commanding 
that a prisoner be bailed in a bailable matter. 


ne vadium h-nee par vay-dee-em). [Latin] 
Polit A writ conned the sheriff to summon a 
defendant who has failed to appear in response to 
an initial writ by attaching some of the defendant's 
property and requiring the defendant to find sure- 
ties. @ It was so called from the words of the writ, 
pone per vadium et salvos plegios (“put by gage and safe 
pledges”). 


ponit loco suo (pob-nit loh-ko s[y]oo-oh). [Latin] Puts 
in his place, © This phrase was formerly used in a 
power of attorney. — Abbr. pa. lo. suo. 


m-zee). A fraudulent investment 
scheme in which money contributed by later inves- 
tors generates artificially high dividends for the orig- 
inal investors, whose example attracts even larger 
investments. @ Money from the new investors is used 
directly to repay or pay interest to earlier investors, 
usu. without any operation or revenue-producing 
activity other than the continual raising of new 
funds. This scheme takes its name from Charles 
Ponzi, who in the late 1920s was convicted for fraud- 
ulent schemes he conducted in Boston. See Girrinc 
cLus. Cf. pyraMiD SCHEME. [Cases: Consumer Protec- 
tion €°12. C.J.S. Credit Reporting Agencies; Consumer 
Protection §§ 56-58.] 


pool, n. 1. An association of individuals or entities who 


share resources and funds to promote their joint 
undertaking; esp., an association of persons engaged 
in buying or selling commodities. @ If such an associ- 
ation is formed to eliminate competition throughout 
a single industry, it is a restraint of trade that 
violates federal antitrust laws. [Cases: Monopolies 
12(1.16). C.J.S. Monopolies §§ 54-55, 738-74, 77, 
148, 153.) 2. A gambling scheme in which numerous 
persons contribute stakes for: betting on a particular 
pues (such as a sporting event). [Cases: Gaming 
73.) 


pooled trust. See Trust. 
pooling, n. Oil & gas. The bringing together of small 


tracts of land or fractional mineral interests over a 
producing reservoir for the purpose of drilling an 
oil or well. @ Pooling is usu. associated with 
collecting a large enough tract to meet well-spacing 
regulations. — Also termed communitization. Cf. UN1- 
TIZATION. 


compulsory pooling. Pooling done by order of a 
regulatory agency. — Also termed forced pooling. 
forced pooling. See compulsory pooling. 
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voluntary pooling. Pooling arranged by agreement 
of the owners of mineral interests. 


pooling agreement. A contractual arrangement by 
which corporate shareholders agree that their shares 
will be voted as a unit. — Also termed voting agree- 
ment; shareholder voling agreement, shareholder-control 
agreement. (Cases: Corporations €°198.1(1). C.J.S. 
Corporations § 380.] 

pooling clause. Oil & gas. A provision found in most 
oil-and-gas leases granting the lessee the right to 
combine part or all of the leased acreage with other 
properties for development or operation. 


pooling of interests. A method of accounting used in 
mergers, whereby the acquired company’s assets are 
recorded onthe acquiring company’s books at their 
cost when originally acquired. @ No goodwill account 
is created under the pooling method. 

Poor Law. Hist. The British law that provided relief to 
paupers, originally on the parish level and sup- 
ported by property taxes. @ The Poor Law was 
supplanted in 1948 by the National Assistance Act. 


poor man’s court. See RUSTICUM FORUM. 
poor relief. See wELFARE (2). 


pop, n. Telecominunications. A calculation of the poten- 
tial customer base for a mobile-phone-service pro- 
vider, calculated by the number of people living in 
the area multiplied by the company's percentage 
ownership of the area's cellular service. 


Poppean law. See LEX PAPIA POPPEA. 
popular action. See Qui TAM ACTION. 
popular election. See ELECTION (3). 


popularis (pop-ye-lair-is), adj. [Latin] Roman law. (Of 
an action) available to any male member of the 
public. See actio popularis under acrio. 


popular justice. See JUSTICE (1). 
popular sovereignty. See SOVEREIGNTY (1). 
popular use. See UsE (1). 


populus (pop-ye-las), n. & adj. [Latin] Roman law. The 


people; the whole body of Roman citizens, patri- 
cians, and plebeians. 


porcupine provision. A clause in a corporation’s char- 
ter or bylaws designed to prevent a takeover without 
the consent of the board of directors. Cf. SHARK RE- 
PELLENT; POISON PILL. 


pork-barrel legislation. See LEcIsLATION. 


pornography, n. Material (such as writings, photo- 
Brap 8, or movies) depicting sexual activity or erotic 
ehavior in a way that is designed to arouse sexual 
excitement. © Pornography is protected speech un- 
der the First Amendment unless it is determined to 
be legally obscene. See oascenrty. (Cases: Obscenit 
5. C.J.S. Obscenity §§ 5-13.] — pornographic, adj. 
child ography. Material depicting a person un- 
der the age of 18 engaged A sexual. sctivi .@ 
Child pornography is not protected by the First 
Amendment — even if it falls short of the | 
standard for obscenity — and those directly in- 
volved in its distribution can be criminally pun- 


portio legitima 


ished. (Cases: Infants 13; Obscenity 5. C_J.S. 
Infants §§ 5, 92-93, 95-98; Obscenity §§ 5-13.] 


virtual child pornography. Material that includes a 
computer-generated image that appears to be a 
minor engaged in sexual activity but that in reality 
does not involve a person under the age of 18. 


port. 1. A harbor where ships load and unload cargo. 
[Cases: Navigable Waters 14. C.J.S. Navigable Wa- 
ters § 37.] 2. Any place where persons and cargo are 
allowed to enter a country and where customs offi- 
cials are stationed. — Also termed (in sense 2) port of 
foreign port. 1. One exclusively within the jurisdic- 
tion of another country or state. 2. A port other 
than a home port. 


free port. A port located outside a country’s cus- 
toms frontier, so that goods may be delivered usu. 
free of import duties or taxes, without being sub- 
jected to customs-contro] procedures; FREE-TRADE 
ZONE. 


home port. The port that is either where a vessel is 
registered or where its owner resides. 

port of call. A pori at which a ship stops during a 
voyage. 

port of delivery. The port that is the terminus of 
any particular voyage and where the ship unloads 
its cargo. * 

port of departure. The port from which a vessel 
departs on the start of a voyage. 

port of destination. The port at which a voyage is 
to end. @ This term generally includes any stop- 
ping places at which the ship receives or unloads 
cargo. : 

port of discharge. The place where a substantial 
part of the cargo is discharged. 


portable business. A portfolio of legal business that an 
attorney can take from one firm or geographic loca- 
tion to another, with little loss in client relation- 
ships. — Also termed portable practice. 


port authority. A state or federal agency’t that regulates 


traffic through a port or that establishes and main- 
tains airports, bridges, tollways, and public transpor- 
tation. (Cases: Shipping @15. C.J.S. Shipping § 11.] 


portfolio. The various securities or other investments 
held by an investor at any given time. © An investor 
will often hold several different be of investments 
in a portfolio for the purpose of diversifying risk. 
market portfolio. A value-weighted portfolio of ev- 
ery asset in a particular market. 


portfolio income. See INCOME. 


portfolio-pumping. Securities. The practice of purchas- 

ing additional shares of a stock near the end of a 

period in an attempt to improve an investment 

fund's apparent performance. — Also termed win- 
dow-dressing. 


portio legitima (por-shee-oh le-jit-i-ma). [Latin “lawful 
portion] Roman & civil law. The portion of an estate 
required by law to be left to close relatives; specif., 
the portion of an inheritance that a given heir is 
entitled to, and of which the heir cannot be deprived 


portion 


by the testator without special cause. Pl. portiones 
legitimae. CE. Lecrrime. 


portion. A share or allotted part (as of an estate). 


portioner (por-sha-ner), n. 1. Scots law. One who owns 
a portion of a decedent's estate. 


heir portioner. 1. One of two or more female heirs 
who, in the absence of male heirs, inherit equal 
shares of an estate. 2. One of two or more usu. 
female heirs in the same degree who take equal 
shares per capita. 
2. The proprietor of a small fee. 3. Hist. A minister 
who serves a benefice with others. © The person was 
called a portioner because he had only a portion of 
the tithes or allowance that a vicar commonly has 
_ out ofa rectory or impropriation. 
portionibus haereditariis (por-shee-oh-na-bes he-red-i- 
; tair-ee-is). [Law Latin] Hist. In hereditary portions. 
port of call. See port. 
port of delivery. See port. 
‘port of departure. See port. 
port of destination. See port. 
port of discharge. See port. 
port of entry. See port (2). 


portorium (por-tohr-ee-om). [Law Latin] Hist. 1. A tax 
or toll levied at a port or at the gates of a city. 2. A 
toll for passing over a bridge. 


port-risk insurance. See INSURANCE. 


portsale. Hist. A public sale of goods to the highest 
bidder; an auction. 


port-state control. Maritime law. The exercise of au- 
thority under international conventions for a state to 
stop, board, inspect, and when necessary detain ves- 
sels sailing under foreign flags while they are navi- 
gating in the port state's territorial waters or are in 
one of its ports. © The purpose is to ensure the 
safety of the vessels as well as to enforce environ- 
mental regulations. Cf. COASTAL-STATE CONTROL; FLAG- 
STATE CONTROL. 


port toll. A duty paid for bringing goods into a port. 


portwarden. An official responsible for the administra- 
jon of a port. 


poise. abbr. PONIT SE SUPER PATRIAM. 


pogit, vb. 1. To presume true or to offer as true. 2. To 
present as an explanation. 


position. The extent of a person’s investment in a- 


particular security or market. 

positional-risk doctrine. The principle by which the 
workers'-compensation requirement that the injury 
arise out of employment is satisfied if the injured 
worker's employment required the worker to be at 
the place where the injury occurred at the time it 
occurred. — Also termed positional risk analysis; pasi- 

position of the United States. The legal position of 
the federal government in a lawsuit, esp. in a case 
involving the Equal Access to Justice Act. @ Under 
the EAJA, the reasonableness of the position in light 
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of precedent determines whether the government 
will be liable for the yasern | arty's attorney's fees. 
[Cases: United States 2 147( 01 


positive act. 1. over ACT. 2. ACT (2). 
positive condition. See CONDITION (2). 
positive covenant. See COVENANT (1). 
positive duty. See purty (. 


positive easement. See affirmative easement under EASE- 
MENT. 


positive evidence. See direct evidence (1) under evi. . 


DENCE. 
positive externality. See EXTERNALITY. 
positive fraud. See actual fraud under Fraub. 
positive justice. See sustice (1). 
positive law. A system of law promulgated and imple- 
mented within a particular political.community by 
political superiors, as distinct from moral law or law 
existing in an ideal community or in some nonpoliti- 
cal community. @ Positive law typically consists of 
enacted law — the codes, statutes, and regulations 
that are applied and enforced in the courts. The 
term derives from the medieval use of positum (Latin 
“established"), so that the pe positive law literally 
means law established by human authority. — Also 
termed jus positivum; made law. Cf. NATURAL LAW. 
“A judge fs tethered to the law but should not be 
shackled to it.” Patrick in, The Enforcement of Morals 
94 (1968). 
positive misprision. See MISPRISION. 
positive notice. See direct notice under NOTICE. 
positive prescription. See PRESCRIPTION (5). 
positive proof. See rroor. 
positive reprisal. See REPRISAL. 
positive right. See RIGHT. 
positive servitude. See SERVITUDE (2). 
positive testimony. See affirmative testimony under TES- 
TIMONY, 
positive wrong. See WRONG. ae 
positivi juris (poz-e-tt-vi joor-is). [Law Latin] Of posi- 
tive law. See PosrTivE Law. fds : 
positivism. The doctrine that all true knowledge is 


derived from observable phenomena,..rather than 
speculation or reasoning. See LEGAL POSITIVISM; LOGI- 


CAL POSITIVISM; positivist jurisprudence under JURISPRU- 
DENCE. 

positivistic, adj. Of or relating to legal positivism. See 
LEGAL POSITIVISM. 

positivistic jurisprudence. See positivist jurisprudence 
under JURISPRUDENCE. 


positivist jurisprudence. See JURISPRUDENCE. 


posse (pos-ee). [Latin] 1. A possibility. See 1n posse. Cf. 
IN ESSE. 2. Power; ability. 3. POSSE COMITATUS. 


posse comitatus (pos-ee kom-a-tay-tas), 2. [Latin “pow- 
er of the county”) A group of citizens who are called 
together to help the sheriff keep the peace or con- 
duct rescue operations. — Often shortened to posse. - 


Se ee 
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(Cases: Armed Services 3; Sheriffs and Constables 
27. C.J.S. Armed Services §§ 7-10, 31, 33, 41; 
Sheriffs and Constables § 49.] 


Posse Comitatus Act. A federal law that, with a few 
exceptions, prohibits the Army or Air Force from 
directly participating in civilian law-enforcement op- 
erations, as by making arrests, eporueer searches, 
or seizing Evidenes. © The Act was originally enacted 
in 1878. It does not usu. apply to members of the 
Navy, the National Guard, or the Coast Guard. 18 
USCA § 1385. — Abbr. PCA. 


possess, vb. To have in one’s actual control; to have 
possession of. - 


possessio pal ae n. [Latin] The de facto 
control of a thing that the holder intends to control. 


dis possessio (pee-dis or ped-is pa-zes{h]-ee-oh). 
Latin] A foothold; an actual possession of real 
property, implying either actual occupancy or en- 
closure or use. See PEDIS POSSESSIO DOCTRINE, — 
termed substantial possession; possessio pedis. 
possessio bona fide (pa-zes[h]-ee-oh boh-no fi-dee). 
a Possession in‘ good faith. Cf. possessio mala 


possessio bonorum (pa-zes[h]-ee-oh ba-nor-em). 
(Latin] Roman law. Possession of goods. 

possessio civilis (po-zes[h]-ee-oh so-vi-lis). [Latin] 
Roman law. Legal possession; that is, possession 
accompanied by an intent to hold it as one’s 
own. — Also termed possession in law. See possessory 
interdict undér :NTERDICT (1); USUCAPIO; possession in 
law under possession. Cf. possessio naturals. 
possessio corporis. See corporeal possession under Pos- 
SESSION. 

possessio fictitia. See constructive possession under 
POSSESSION. 

possessio fratris (po-zesfh]-ee-oh fray-tris or fra- 
tris). [Latin] Hist. The possession or seisin of a 
brother; that is, a possession of an estate by a 
brother that would entitle his full sister to succeed 
him as heir,-to the exclusion of a half-brother. 
possessio juris. See incorporeal possession under pos- 
SESSION. ‘ 4 


free mala’ fide (pe-zes[h}-ce-oh mal-o fi-dee). 


Latin] Possession in bad faith, as by a thief. Cf. . 


possessto bona fide. 
eres naturalis (pa-zes[h}-ee-oh nach-o-ray-lis). 
Latin “natural possession”) Roman law. The sim- 
ple holding of a thing, often under a contract, with 
no intent of keeping it permanently. ® This type of 
possession exists when the possessor's holding of 
the object is limited by a recognition of another 
person’s outstanding right. The holder may be a 
usufructuary, a bailee, or a servant. — Also termed 
naluralis possessio; nuda detentio; detentio; possession in 
fact. See natural possession under POSSESSION. Cf. 
possessio civilis. ; 
possessio pedis. See pedis possessio. 
possession, 1. The fact of ving or holding property 
in one’s power; the exercise of dominion over prop- 
erty. [Cases: Property @ 10. CJ.S. 


possession 


§§ 27-31, 33.] 2. The right under which one may 
exercise control over something to the exclusion of 
all others; the continuing exercise of a claim to the 
exclusive use of a material object: 3. Civil law. The 
detention or use of a physical thing with the intent 
to hold it as one’s own. La. Civ. e art. 3421(1). 4. 
(usu. pl.) Something that a person owns or controls; 
PROPERTY (2). Cf. OWNERSHIP; TITLE (1). 5. A territorial 
dominion of a state or nation. 
“{AJs the name of Possession fs ... one of the most 
Ear ce Re ae canah ates fe ee 
sense, and evén f polar sense Includes the aeecinotion 
of matters of fact wnl ae ne avers se © In 


Sores Stents cs ie eames 
or use y the 
of the rs marks 


ce, in the absence of manifest power in 
havin 


ing capable of having an owner, which relation ts 


distinct and separable both from real and from apparent 
0 one or both of 
them.” Frederick Pollock & Robert Samuel Wri 
in the Common Law 1-2 (1888). 


“in the whole range of legal theory there fs no conception 
more difficult than that of possession. The Roman lawyers 
brought thelr usual acumen to the analysis of ft, and since 
thelr day the problem has formed the subject of a volumi- 
nous literature, while it still continues to tax the Ingenuity of 

tists. Nor is the question one of mere curiosity or scientific 


actual possession. Physical occupancy or control 
over propefty. Cf. constructive possession. [Cases: 
Property €°10. CJ.S. Property §§ 27-31, 33.] 


adverse possession, See ADVERSE POSSESSION. 


bona fide possession. Possession of property by a 
person who in good faith does not know that the 
property's bila is disputed. (Cases: Vendor 
and Purchaser @220. C.J.S. Vendor and Purchaser 
§§ 482-485, 517.) 


civil possession. 1. Civil law. Possession existing by 
virtue of a person's intent to.own property even 
though the person no longer occupies or has 
physical control of it. 2. Louisiana law. The contin- 
uation of possession through the passessor’s pre- 
sumed intent to continue holding the thing as his 
or her own, after the possessor ceases to possess 
the thing corporeally. La. Civ. Code arts. 
5431-3432. @ Civil possession may be evidenced by 
such things as paying taxes on the property and 
granting rights of interest in it. (Cases: Property 
10. C.J.S. Property §§ 27-31, 33.) 


constructive possession. 1. Control or dominion 
over a property without actual possession or custo- 
dy of it. — Also termed effective possession. (Cases: 
Property 10. C.J.S. Property §§ 27-31, 33.] 2. 
Civit law. Possession by operation of law of an 
entirety by virtue of corporeal possession of a part. 
@ When a possessor holds title to a property and 
physically possesses part of it, the law will deem 


possession 


thc possessor to hold constructive ee of the 
rest of the property described in the title. La. Civ. 
Code art. 3426. — Also termed possessio fictitia. Cf. 
actual possession. 

corporeal possession. Possession of a material ob- 
ject, such as a farm or a coin. — termed 
natural possession; possessio corporis; (Ger.) Sachenbe- 
sitz, {Cases: Property @=10. C.J.S. Property 
§§ 27-31, 33.] 
criminal possession. The unlawful possession of 
certain prohibited articles, such as illegal drugs or 
drug paraphernalia, firearms, or stolen property. 
derivative possession. Lawful ion by one 
(such as a*tenant) who does not hold tide. 

direct possession. See immediate possession. 

double possession. The doctrine that, in a bailment, 
both the bailor and the bailee have possession of 
the item that has been bailed. © This doctrine does 
not apply in most Anglo-American jurisdictions. 


“it has been suggested that the essence of ballment fs that 
the ballee secures possession and therefore that the ballor 


for this Is the doctrine of ‘double possession’ — 
a principal may have possession through the possession of 
rsPy poe Te ee Be hy Scores Sone ee een 
but tt does not suit the basic prin ny hirht law which 
treats as exclusive.” G.W. Paton, in the 
Common Law 6 (1952). 
effective possession. See constructive possession. 
exclusive possession. The exercise of exclusive do- 
minion over property, including the use and bene- 
fit of the property. 
hostile possession. Possession asserted against the 
claims of all others, esp. the record owner. See AD- 
VERSE POSSESSION. [Cases: Adverse Possession 
58-85. C.J.S. Adverse Possession §§ 59-143, 
145-148, 206-209, 263-264, 266-267, 269-274, 
276-280, 282-288, 290, 292-293, 295-296, 298, 
329-330, 333-338.] 


immediate possession. Possession that is acquired or 


retained directly or personally. — Also termed — 


direct possession. 
immemorial possession. Possession that began so 
long ago that no one still living witnessed its 
beginning. 
incorporeal possession. Possession of something 
other than a material object, such as an easement 
over a neighbor's land, or the access of light to the 
windows of a house. — Also termed possessio juris; 
quast-possession. 

“tt is a question much debated whether incorporeal posses- 

true possess 


sion Is [n reality lon at all. Some are of opinion 
that all genuine is , that the 
Is related to it by way of analogy merely. They maintain that 


there Is no single generic conception which Includes pos- 
sessio ci and possessio as its two s ic 
forms. The Roman lawyers speak with hesitation and even 
Inconsistency on the point. They sometimes include both 
forms ee the ait : possessio, while at other i they 
are careful to lsh gra gnob pos- 
sessio — : which ts not tue possession, but is 
analogous to it. The question is one of no little difficulty, but 
the opinion here acce fs that the two forms do In truth 
betong to a singla genus. The true idea of possession Is 
wider than that of corporeal possession, just as the true 
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idea of ownership fs wider than that of 
ship.” John Salmond, Jurisprudence 2! 
Williams ed., 10th ed. 1947). 


indirect possession. See mediate possession. 

insular possession. An island territory of the Unit- 
ed States, such as Puerto Rico. [Cases: Territories 
7. C.J.S. Territories §§ 2, 5, 7, 9-10.) 


joint possession. Possession shared by two or more 
persons. 


mediate possession (mee-dee-it). Possession of a 
thing through someone else, such as an agent. © 
In every instance of mediate possession, there is a 
direct possessor (such as an agent) as well as a 
mediate possessor (the principal). — Also termed 
indirect possession. 

“El to purchase a book, | direct posses- 

donor ke ban hl tonl tay convert eortmay ae ee | oes 

mediate possession of It through him, unt he has 

tt to me, when my possession becomes. immediate.” 

oer Jurisprudence 300 (Glanville L. Willams ed., 10th 
naked possession. The mere possession of some- 
thing, esp. real estate, without any apparent right 
or colorable title to it. [Cases: Property 10. 
C.J.S. Property §§ 27-31, 33.] 


natural . Civil law. The exercise cf physi- 
cal détention or control over a thing, as by occupy- 
ing a building or cultivating farmland. @ Natural 
fssession may be had without title, and may give 
rise to a claim of unlawful possession or a claim of 
ownership by acquisitive prescription. The term 
“natural possession” has been replaced by the 
term “corporeal possession” in the Louisiana Civil 
Code, by virtue of a 1982 revision. La. Civ. Code 
Ann. art. 3425. See corporeal possession; PRESCRIPTION 
@). Cf. io naturalis under possessio. (Cases: 
Property 10. C.J.S. Property §§ 27-31, 33.] 


notorious possession. Possession or control that is 
evident to others; possession of property that, be- 
cause it is generally known by 1 age in the area 
where the property is located, gives rise to a 
presumption that the actual owner has notice of it. 
® Notorious possession is one element of adverse 


real owner- 
(Glanville L. 


' possession. — Also termed open possession; open and 


notorious ion. See ADVERSE POSSESSION. [Cases: 


Adverse Possession €°28-33. C.J.S. Adverse Posses- 


sion §§ 48-53, 263-264, 266-269, 274, 276, . 


278-281, 293-294.] 


open and notorious possession. See notorious posses- 
sion. 


open possession. See notorious possession. 


peaceable possession. Possession (as of real proper- 
ty) not disturbed by another's hostile or legal 
attempts to recover possession; esp., wrongful pos- 
session that the rightful possessor has appeared to 
tolerate. Cf. scrambling possession (1). Cf. ADVERSE 
POSSESSION. 


pedal possession. Actual possession, as by living on 
the land or by improving it. © This term usu. 
appears in adverse-possession contexts. 


session animo domini. Civil law. Possession with 
the intent to own a thing, movable or immovable; 


cn eee ee eee ees enemas seman men A wh AE ot LLL LATCH oe et 


1203 


possession as an owner. See La. Civ. Code art. 
3427. 


possession by relation of law. A person's legally 
recognized possession of land a, ae the person's 
not having actual possession after being improper- 
ly or unlawfully dispossessed by another. 


ossession in fact. Actual ion that may or 
fay not be cael by bw ® For example, ar 
employee's possession of an employer's property is 
for some purposes not legally considered posses- 
sion, the term detention or custody being used in- 
stead. — Also termed passessio naturalis. 
# in law. 1. Possession that is recognized 
the law either because it is a specific type of 
possession; in fact or: because the law for, some 
special reason attributes, the advantages and results 
sn.to some 


- ‘Impossible to frame any definition from the concrete 
In of possesion cr be docused.” vol. Sab 
Living 287 (Glanvitie L. Wiliams ed., 10th ed. 


ion of a right. The continuing exercise and 


. enjoyment of a right. © This type of possession is. 


pial pgp Ae Ma al ro 
iendant tag 


. For example, a criminal possesses 
the igi to deta a ial by jory. — Als termed 
possessto juris; (Ger.) Rechtsbesitz. 


precarious possession. Civil law. Detention of prop- 
erty by someone other than the owner or posses- 
sor on behalf of or with permission of the owner 
oF ee en ee possession 
of the leased property. __ 


exercises factual thing with the permission 
Fiore baal ral pawn. Ahi Voronoi, 


u ‘because it is in dispute. © With scram- 
bling possession, the dispute is over who actually 
has ion — not over whether a party's pos- 
session is lawful. 


substantial possession. See pedis possessio under Pos- 
SESSIO. 


possession unity. See unity of possession under UNITY. 


possessio pedis. See pedis possessio under POssEssio. 
possessor. One who has possession of real or personal 


property; esp., a person who is in occu of land 
with the intent to control it or has but no 
longer is in that position, but no one else has gained 
occupancy or has a right to gain it. — possessorial 
(pos-o-sor-ee-al), adj. 


: S oe . who-.does .not ‘in. fact «dy 
‘See constractive possession. — Also termed _ 


possibllity 


legal possessor. One with the legal right to possess 
property, such as a buyer under a conditional sales 
contract, as contrasted with the legal owner who 
holds legal title. See legal owner under owner. 
possessor bona fide (boh-na fi-dee). A possessor 
who believes that no other person has a better 
right to the possession. 


a mala fide (mal-o fi-dee). A possessor who 
nows that someone else has a better right to the 


possession. 
possessorium (pos-o-sor-ec-am). See possessory action 
tunder ACTION «). 
possessory (pa-zes-o-ree), adj. OF, relating to, or hav- 
ing possession. ane 
possessory.claim.:Title.tq public land held by a claim- 
ant who has fled a deste Bt ent but has not 
id for the land.:[Cases: Public/Fands €>31. C.j.S. 
ic Lands § 41.) ts 
possezsory conservator. See noncustodial parent under 
PARENT, 


possessory estate. See ESTATE (1). 


pussessory garagcman’s lien. See LEN. | 
possessory interdict. See InTERDICT (1). 
possessory interest. 1. The present right to control 
property, including the right to exclude others, by a 
rson who is not necessarily the owner. (Cases: 
roperty $10. C_.S. $§ 27-31, 33.] 2. A 
present or future right to the exclusive use and 


possession of property. 


nm 


possessory warrant. See WARRANT (1).. . 
Lead (pos-o-bil-o-tas). (Latin]'Possibility: a possi- 
ty. eke 5 a. 
possibility. 1. An event that may Or may not happen. 
2. A contingent interest in real or:personal property. 


. A mere chance or expectation 

that a person will acquire future property. @ A 

conveyance of a naked possibility is usu. void for 

lack of subject matter, as in a deed conveying all 

rights to a future estate not yet in eeaagicn — 

so termed dare possibility; naked expectancy. (Cases: 
Assignments 8. C.J.S. Assignments §§ 17-18.} 


posstbility coupled with an interest. An expectation 
recognized in law as an estate or interest, as occurs 
in an executory devise or in a shifting or springing 
use. @ This type of possibility may be sold or 
assigned. (Cases: Assignments €=9. C.J.S. Assign- 
ments § 16.) 


possibility on a possibility. See remote possibility. 


- possibility of reverter 


remote possibility, A limitation dependent on two 
or more facts or events that are contingent and 


possibility of reverter. A reversio interest that is 
subject to a condition precedent; sped? a future 
interest retained by a grantor after conveying a fee 
simple determinable, so that the tee’s estate 
terminates automatically and reverts to the tor if 
the terminating event ever occurs. ® In type of 
interest, the 


ntor transfers an estate whose maxi- 


Bracton, 
be in 
Sis b tomes beg esas 
Quage was applied to a bakifl, ... a domestic, ... a fermor 
or soesee, =. nd a hires 0 en eooey © cay ane oe 
‘Bossay’atd (2d ed. 1867), ° 
POSSLQ (pahs-ol-kyoo). abbr. A person of opposite 
this term 
ihe ones 
the opposite 
married, the phrase 
id. ‘This over- 
See cupos. 
numerous persons fiving 
"Mariod. but also 
Uving Quarters.’ Tha 
course, ts 
wt at the 
torte clenceibe theea nhationshing: 
. nonjudgmental, in 
own way, Set pectin toa Fiscien v Dates Fou. Sav. & 


Loan Ass'n, 106 F.R.D. 465, 469 nS (N.D. Tex. 1985). 
»st. [Latin] After. Cf. ANTE. 


rst, ud. 1. To publicize or announce by affixing a 
notice in a public place <foreclosure notice was 
sosted at the county courthouse>. 2. To transfer 
‘accounting entries) from an original record to a 
edger <post debits and credits>. $. To place in the 
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mail 8 a letter>. (Cases: Postal Service @°19. 
CJS. Postal Service oe ee eee Postal Laws 
§ 20.) 4. To make a payment or deposit; to put up 
<post bail>. 


postal currency. See CURRENCY. 

Postal Rate Commission. An independent federal 
agency that recommends changes in postage rates, 
fees, and mail classifications to the governors of the 
Moony States Postal Service. © . oer ae 

Reorganization Act. 39 U - 
3604. — Abbr. PRC. 

post-answer default judgment. See DEFAULT JUDGMENT. 

post audit.Seeauprr. - 

post bail, vb. See cive BAIL. 

cautam coguitam (pohst kaw-zom kog-ni-tom). 
Piatin] Hist. After invesugatign,.Cf. pore deal 
post contractum debitum (pohst kan-trak-tom deb-i- 
tam). (Latin) Hist. After debt has been contracted. 
proceeding. A state or federal 
procedure for a prisoner to request a court to vacate 
or correct a conviction or ye _ termed 
as bot ae ‘ 
tion proceeding. Teste Coit Criminal Law @1400-1669 } 
postdate, vb. To put a date on (an instrument, such as 
m cheek) thet i leter thaw the actual dase. CE arr. 
DATE; BACEDATE. (Cases: Bills and Notes 8. CJS. 
Bills and Notes; Letters of Credit § 14.) 
postdated check. See chEcK. 
diem (pohst di-em). [Latin] After the day. @ A plea 

Pr payiieat pout dice is mundo shins the day when the 

money becomes due. 


5 


post disseisina. See DE POST DISSEISINA. 
postea (poh-stee-c), ». [Latin “afterwards”} Hist. A 
formal statement, endorsed on the trial record, giv- 
lig on sommens oF the proce-mingt ot Sil store 
¢ plat epcerres Se 0mm frees ates the leene ae bow 
jo 


“With the verdict of the jury [in the 15th-18th centuzics) ... 
at nisi Closed, and 


hiro hong peghirgl a the case was sent 


festminster from.which lt Issued for 


aher a statoment of the-holding of the trial and of 
verdict had bean added to the record. This statement, 
from.the fact that 8 began: withthe Latin word ‘postea,’ or 
“afterwards,” was known es the;‘postea’ and was in fact 
drafted by the party in whose favour the verdict had 
& oct Crea, To Engi L Spatam 48S Cad Mand 
& D.J. Bertiay eds., 6th ed. 1977). 
posted water. See WATER. 


posteriores (pah-steer-ee-or-eez), n. pl. [Latin] Roman 
law. Descendants in a direct line nd the sixth 
degree. 

posteriority (pah-steer-ee-or-o-tee). The condition or 
state of being subsequent. © This word was formerly 
used to describe the relationships existing between a 
tenant and the two or more lords the tenant held of; 
the tenant held the older tenancy “by priority” and 
the more recent one “by posteriority.’ 

posterity, n. 1. Future generations collectively. 2. All 
the descendants of a person to the furthest genera- 
tion. 


A STS Sl PTT Te TT ST oe ATR 


ee 


post-expiration-sales theory. Patents. A ineory of lost- 
profits remedy by which compensation is sought for 
sales lost after a patent expired, on the basis that 
infringement gave the competitor a head start on 
entering the market. — Also termed accelerated-reen- 

theory. (Cases: Patents €318(3). C.J.S. Patents 

$§ 564, 566.) 

post facto (pohst fak-toh). [Latin] After the fact. See ex 
POST FACTO. 

post-factum (pohst-fak-tam). [Latin] An after-act; an 
act done afterwards. — Also spelled postfactum. 


post-fine. See KING'S SILVER. 


stglossators (pohst-glah-say-terz), n. pl. (often cap.) A 
yp up of mainly Tibet urisconsults who tek a 
uring the.l4th and 15th centuries writing commen- 
taries and treatises that related 
and Germanic law, canon law, and other contempo- 
rary bodies" 6f law. @ The postglossators constituted 


the second Wave of Ronian-law study after-its revival ‘| 


in the lth century, thc first being that of the 
glossators. — Also termed commentators. See GLOSSA- 
TORS. 
hoc (pohst hok). (Latin fr. post. hoc, ergo propter hoc 
Ponfier ee ee ae of this") 1. ade, After 
this; consequently. 2. adj. Of or relating to the fallacy 
of assuming causality from temporal sequence; con- 
fusing sequence with consequence. 
posthumous -che-mas), adj. Occurring or existir, 
after zp a (of a child) born after the father's 
death. : 


posthumous adoption. See aDorrion. 
posthumous child. See cup. 
posthumous work. See work (2). 


posting. 1. Acco:nting. The act of transferring an 
Da tedect: 2 The ad OF uly 4 


letter. 3. A Teethed of substituted service of process 
by displaying the process in a prominent place (such 


Cases: 
CJ.S. Process § 55.] 4. A publication method, ty 


ties. (Cases: Municipal bel ter €110. CJS. 
Municipal Copporations §§:277-280, 282-284.) 5. The 


(2 ng that suffici 

able, (3) affixing a “paid” or other stamp, (4) enter- 
ing a charge or entry to a customer's account, and 
(5) correcting or reversing an entry or erroneous 
action concerning the check. [ : Banks and 
Banking 137; Judicial Sales 2911. C_J.S. Banks and 
Banking §§ 328, 330; Judicial Sales §§ 9~10.] 

post-issue activity. Patents. Any acts done during a 
patent's term, including making, using, or selling a 
patented invention or process, esp. without authori- 
zation. 


postjudgment discovery. See DISCOVERY. 


postliminium (pohst-le-min-ce-om), n. [fr. Latin 
“after” + linen threshold" 1. Roman & civil ko 


Roman law to feudal. |... ‘erty to its rightful-owner.— 


» pott_litem ‘motam {pohst iii mokitsin). (Law Latin} 


more of thé*{ollowing seps: (1) soy = any signa. | “MOOR Fe PAs PMses ooo 
sara ient - ate aca : 


The reentering of one’s residence. 2. Roman & civil 
law. The doctrine that a restoration of a person’s lost 
rights or status relates back to the time of the 
original loss or deprivation, esp. in regard to the 
restoration of the status of a prisoner of war. 


“1A] who is taken y and comes back : 
Bila ig Belk co within 


3. Int'l law. The act of invalidating all of an occupy- 

ing force's illegal acts, and the post-occupation re- 

vival. of all illegitimately modified legal relations to 
> their-former condition; -e3p- the restoration of prop- 


Also'termed y 


. After-suit commenced.-@: Depasitigns held after liti- 
gation-had begun were formerly. sometimes so 
called. aa 

pestmaa (pchst-mon)}. Hist. A barrister in the Cour of 

_ Exchequer who had Hh pebeaonegs in motions. @ The 

called because of the post he stcod 


Megery, A Second Misceliany-etLaw 122 (1973). 
postmarital, adj. 1. Of, relating to, or occurring after 
marriage. Cf. PREMARITAL. 2. Of, relating to, or occur- 
ring after divorce. 
postmark. An official mark put by the post office on 
an item of mail to cancel the stamp and to indicate 
the place and date of sending or receipt. [Cases: 
Postal Service @°15. C.1.S. Postal Service and Offenses 
Against Postal Laws $§ 18-19.] wd 
. A US. Postal Service official i nsible 
for a local branch of the post office. — Abbr. PM. 


- (Cases: Postal Service 7. C.J.S. Postal Service and 


Offenses Against Postal Laws §§ 12-13.) 
Postmaster General. The’ head-of the U.S. Postal 
Service.; [Cases:: Postal ‘Service €>47 C.J.S. Postal Ser- 
5.) 


in ‘after. death <a 


a; adj. ‘Done'‘or. ‘occu 
postmortem examination>. 
postmortem, n. See autopsy (1). 


postnatus (pohst-nay-tas). [Latin] A person born after 
a certain political event that affected the person's 
political rights; esp., a person born after the Deciara- 
tion of Independence. Pl. postnati. Cf. ANTENATUS. * 


post note. A banknote payable at a future time rather 
than on demand. See time note under NOTE (1). 


postnup, n. Slang. See puSTNUPTIAL AGREEMENT. 


postnuptial (pohst-nep-shel), adj. Made or occurring. 
during marriage <a uptial contract>. Cf. pre- 
NupTIAL. [Cases: Husband and Wife $=30.] 


postnuptial agreement 


uptiak ent (pohst- hal). An agree- 
pparani perv (Ps during marria niles to define each 
(poms P y rights in the event of death or 
ivorce. © The term commonly refers to an agree- 
ment between spouses during the marriage at a time 
when separation or divorce is not imminent. When 
dissolution is intended as the result, it is more prop- 
Pt Phagr intl in 16 greener wiles agreement. — 
Often shortened to postnup. — Also termed postnup- 
tial setilement, CE. prenurriaL acazeMeENT. (Cases: Hus- 
band and Wife €$0-31,] 


postnuptial settlement. See PosTNUPTIAL AGREEMENT. 

post-obit agreement, See BOND a). 

Ee ee - 

postpone, vb. 1. Lp put off to:a later tyme. 2. To place 
lower in receicase or binportanee’ sa: to zatboes 
dinate (a Fen) to a kater.one..8. Parliamentary law. To 
temporarily or permanéntly suppress a main mo- 
tion. — postponement, n. 


“this day six months” (or “three months”) — that 
is, some time beyond the current session, suffi- 
ciently remote that the body expected not to con- 
sider the matter again. — Also termed indefinite 
postponement. 
postpone temporarily. See TABLE. 
postpone to a certain time. See postpone definitely. 
fosspune to a definite time. See posipone definitely. 
postpone to a time certain. See postpone definitely. 

__ post proleii susclingges {pohst prob-lsi ses-o-tay-tom) 

_ [Law Latin) 4 


ssue born. iy 
-postremogeniturey 
tantum temporiy. 


pe BOROUGH ENGLISH. 

; is: (pohst tan-tom tem-po-ris). [Lat- 
in] Hist. After so'long atime.:... 

post-terminal sitting. A court session held after the 
normal term. 

post terminum (pohst ter-ma-nem). [Law Latin] After 
term, as a writ returned after the ending of a judicial 
term. 

posttrial discovery. See postjudgment discovery under 
DISCOVERY. 

posttrial motion. See MOTION (D. 

posttrial proceeding. See PROCEEDING. 

postulate, vb. Eccles. lav. To name someone to an 
ecclesiastical position, subject to approval by a higher 
authority. 


fg. Fae 

postulatio ( @-lay-shee-oh). [Latin] Hist. Eccles. 
law. A petition requesting the naming or transfer of 
a bishop. 

postulatio actionis (pos-cho-lay-shee-oh ak-shee-oh- 
nis). [Latin] Roman law. A request to a magistrate 
having jurisdiction for permission to bring an action. 

potentate (poh-ten-tayt). A ruler who possesses great 
power or sway; a monarch. 

potentia (po-ten-shee-v). [Latin] Possibility; power. 


potential, adj. Capable of coming into being; possible 
<things -having a potential existence may be the 


_ Subject of mortgage, assignment, or sale>. | 


.potential Pareto superiority. See WEALTH MAXIMIZA- 
TION. wee 

ing-kwe). - 

Pt Gobee tee Soar pre-ping-kwe). [Lat 

potestas (pa-tes-tes or' -tas), n. [Latin “pow Roman 

law. Authority or power, such as the ne of a 


magistrate to enforce the law, or the authority of an 
owner over a slave. - 


patria potestas -tree-9 or pa-tree-e). [Latin 
paternal cower" I e authority held by te mal 
i ) 


Ped aet 


Gpated. @ Initially, the father had extensive pow- 
ers over the family, including the power of lifeand 


death; until Justinian’s time, the facher alone in his - 


familia had proprietary capacity but he could give 
a son or steve a. tum. Over time, the Siead 


maintain family members. But except in early Ro- 
man history, a wife did not fall into her husband's 


| 
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necis) fell Into desuetude; and tong before the close of the 
tepublic, the execution of a son by order of his father, 
although not forbidden by any positive statute, was regard- 
ed as something strange, and, unless under extraordinary 
circumstances, monstrous. But the right continued to exist 
In theory ... after the establishment of the empire. [in the 
Christian empire, these extreme punishments were forbid- 
den and disci powers were reduced to those of 
reasonable chastisement. — Ed.]" Willlam Ramsay, A Man- 
oe vy! riya Antiquities 281-82 (Rodolfo Lanciant! ed., 15th 


potestas gladii (Gu. [Latin “the power of the 
sword” ] Roman law. See jUs GLADII. 
potestas maritalis (mar-a-tay-lis). [Latin] Hist. The 
marital power. @ In Roman law, this was an insti- 
tution, one-that was decaying by the end of the 
Republic. 

potestative condition. See CONDITION (2). 


pound, x. 1. A place where impounded property is 

held until redeemed. 2. A place for the detention of 
mat animals. (Cases: Animals 103. C.J.S. Animals 
§ 333.] 8. A measure of weight equal to 16 avoirdu- 
pois ounces or 7,000 grains. (Cases: Weights and 
Measures @3. C.J.S. Weights and Measures § 3.) 4. 
The basic monetary unit of the United Kingdom, 
equal to 100 pence. — Also termed (in sense 4) 
pound sterling. 


poundage fee. A percentage commission awarded to a 
sheriff for moneys recovered under judicial process, 
such as execution or attachment. [Cases: Sheriffs and 
Constables @51.] 


pound-breach. Hist. The offense of breaking a pound 
for the purpose of taking out something that has 
been impounded. 


pound of land. An uncertain quantity of land, usu. 
thought to be about 52 acres. 


pound sterling. See rounp (4). 


pour acquit (poor a-kee), n. [French “for acquittance™] 
French law. The formula that a creditor adds when 
signing a receipt. 

pour appuyer (poor a-poo-yay). [Law French] For the 
support of; in the support of. 

pour autrui (poor oh-troo-ee). [Law French] For oth- 
ers. [Cases: Contracts @7187. CJ.S. Contracts 
§§ 612-622, 624-629.) 

pour faire proclaimer (poor fair pro-klay-mor), n. 
(Law French “for making a proclamation") Hist. A 
writ addressed to the mayor or bailiff of a city or 
town, requiring that official to make a proclamation 
about some matter, such as a nuisance. 


pour out, vb. Slang. To deny (a claimant) damages or 
relief in a lawsuit <the plaintiff was poured out of 
court by the jury’s verdict of no liability>. 


pourover trust. See TRUST. 

pourover will. See wiLt. 

Lard esa (poor-pahr-ler), vb. [French] To informal- 
ly discuss before actual negotiating begins. — pour- 
parler, n. 

pourparty (poor-pahr-tee). [Law French] See puRPART. 


pourpresture (poor-pres-char). (Law French] See 
PURPRESTURE. 


power 


pour seisir terres (poor si-zer ter-eez). [Law French 


“for seizing the lands") Hist. A writ by which the 
Crown could seize land that the wife of its deceased 
tenant, who held in capite, had for her dower if she 
married without leave. 


poverty. 1. The condition of being indigent; the scar- 


city of the means of subsistence <war on poverty>. 
2. Dearth of something desirable <a poverty of 
ideas>. ' 


poverty affidavit. See AFFIDAVIT. 

POW. abbr. pRiSONER OF WAR. 

Powell doctrine. See CORRUPT-MOTIVE DOCTRINE. 

power. 1. The ability to act or not act; esp., a person's 


capacity for acting in such a manner as to control 
someone else's responses. 2. Dominance, control, or 
influence over another; control over one’s subor- 
dinates. 3. The legal right or authorization to act or 
not act; a person’s or organization's ability to alter, 
by an act of will, the mghts, duties, liabilities, or 
other legal relations either of that person or of 
another. 
“A r . 
AP Sec ans fe ten 
made, a power to create a contract by means of accep- 
tance.” E. Allan Famsworth, Contracts § 3.4, at 114.3 (3d 
ed. 1999). 
‘agent’s power. The ability’of an agent or apparent 
agent to act on behalf of the principal in matters 
connected with the agency or apparent agency. 


concurrent power. A political power independently 
exercisable 4 both federal and state governments 
in the same field of legislation. 


congressional power. The authority vested in the 
U.S. Senate and House of Representatives to enact 
laws and take other constitutionally permitted ac- 
tions. U.S. Const. art. I. (Cases: United States 
22. CJ.S. United States §§ 30, 33.] ; 


delegated power. Power normally exercised by an 
authority that has temporarily conferred the pow- 
er on a lower authority. 4 


derivative power. Power that arises only from a 
grant of authority. © Power may be derived, for 
example, by an agent from a principal, or by a 
head of state from a constitution. 


discretionary power. A power that a person may 
choose to exercise or not, based on the person’s 
judgment. 

enumerated power. A political power specifically 
delegated to a governmental branch by a constitu- 
tion. — Also termed express power. (Cases: Constitu- 
tional Law @ 25. C.J.S. Constitutional Law § 53.) 


fatherly power. See patria potestas under PoTEstas. 


implied power. A political power that is not enu- 
merated but that nonetheless exists because it is 
needed to carry out an express power. [Cases: 
Administrative Law and Procedure $325. C.J.S. 
Public Administrative Law and Procedure § 51.) 


incident power. A power that, although not ex- 
pressly granted, must exist because it is necessary 
to the accomplishment of an express purpose. — 
Also termed incidental power. 


power 


inherent power. A power that necessarily derives 
from an office, position, or status. 


institorial power (in-sto-tor-ee-al). Civil law. The 
ower given by a business owner to an agent to act 
in the owner's behalf. 


investigato er (in-ves-te-ge-tor-ee). (ust. pi.) 
The Suthers conferred on a governmental cae 
cy to inspect and compel disclosure of facts ger- 
mane to an investigation. (Cases: Administrative 
Law and Procedure ¢°346. C.J.S. Public Adminis- 
trative Law and Procedure § 78.) 


judicial power. See JUDICIAL POWER. 
mediate powers. See MEDIATE POWERS. 


naked . The power to exercise rights over 
something (such as a trust) without having a corre- 
sponding interest in that thing. Cf. power coupled 
with an interest. — : 
particular power. See special power. 

power (plee-ne-ree or plen-9-ree). Power 
that is broadly construed; esp., a court's power to 
dispose of any matter properly before it. (Cases: 
Courts €1, 26, 30, 207.1. C.J.S. Courts §§ 2-3, 6, 
9, 12-15, 64-65, 67, 71-73.] 


police power. See POLICE POWER. 


power coupled with an interest. A power to do 
some act, conveyed along with an interest in the 
subject matter of the power. @ A power coupled 
with an interest is not held for the benefit of the 
principal, and it is irrevocable due to the agent's 
interest in the subject property. For this reason, 
some authorities assert that it is not a true agency 
power. — Also termed power given as security; pro- 
prietary power. See irrevocable of attorney under 
POWER OF ATTORNEY. Cf. naked power. (Cases: Powers 
27. C.].S. Powers § 6.] — 

"(Ss that the principal ey from the 

rere ne Sache ts Oe ah 
lackacre tf the loan is not repaid and pay hi out of the 


roperi cs med by the Iderati mina en 
vei cons ions 
es Ye fe Is this reality @ case of 
agency at all. [n a normal case the power Is 
upon the agent to e to do for 

the while here it Is given to him to enable him to 

do something for himself. Coupled with an interest means 
ronnie pon Is to. erat Mareid Gul He tein 

u e ristoc 'e."" Haro (} 

& Willam A. Gregory, The Ew of and 

§ 47, at 99 (1990). 


power given as security. See power coupled with an 
interest. 

power of acceptance. An offeree’s power to bind an 
offeror to a contract by accepting the offer. [Cases: 
Contracts €16, 22(1). C.J.S. Contracts §§ 37-41, 
Fis 46-51, 53-56, 58; Trading Stamps and Coupons 
§ 7-9.] 

power of revocation (rev-a-kay-shan). A power that 
a person reserves in an instrument (such as a 
trust) to revoke the legal relationship that the 
person has created. [Cases: Contracts 217; Pow- 
ers € 19; Trusts ¢€ 959. CJ.S. Contracts 
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8§ 486-443, 446, 448-449, 500-501; Powers 
§ 15-16; Trover and Conversion §§ 103-116.] 


power of sale. A power granted to sell the property 
that the power relates to. © The power's exercise is 
often conditioned on the occurrence of a specific 
event, such as nonpayment of a debt. [Cases: Pow- 
ers 20. C.J.S. Powers §§ 17-18.] 


power over oneself, See CAPACITY (2). 
power over other persons. See AUTHORITY (1). 
primary powers. See PRIMARY POWERS. 


private . A power vested in a person to be 
exercised for personal ends and not as an agent 
for the state. 

propristary power. See power coupled with an interest. 
public power. A power vested in a person as an 
agent or instrument of the functions of the state. @ 
Public powers comprise the various forms of legis- 
lative, judicial, and executive arr (Cases: 
Officers and Public Employees 103. C.J.S. Of i- 
cers and Public Employees §8§ 224-227, 232-233.] 


quasi-judicial er. An administrative agency's 
poet to adjudicate the rights of those who appear 

efore it. [ : Administrative Law and Proce- 
dure © 108. C.J.S. Public Administrative Law and 
Procedure §§ 10-11.] 


quasi-legislative power. An administrative agency's 

ower to engage in rulemaking. 5 USCA § 383. 
FCases: Administrative Law and Procedure 106, 
385. C.J.S. Public Administrative Law and Procedure 
8§ 10, 88, 91.] 


reserved power. A political power that is not enu- 
merated or prohibited by a constitution, but in- 
stead is reserved by the constitution for a specified 
political authority, such as a state government. See 
TENTH AMENDMENT. 


restraining power. A power to restrict the acts of 
others. 


resulting power. A political power derived from the 
aggregate powers expressly. or impliedly granted 
by a constitution. %. 

special power. 1. An agent’s limited authority to 
perform only specific aces or to perform idee 
specific restrictions. [Cases: Powers €19..C.J.S. 
Powers §§ 15-16.] 2. See limited power of appointment 
under POWER OF APPOINTMENT. — Also termed partic- 
ular power. 


$ ing power. The power granted to a govern- 
couery Bit to epecid public funds: esp., the con- 
gressional Povee to spend money for the payment 
of debt and provision of the common defense and 
general welfare of the United States. U.S. Const. 
art. I, § 8, cl. 1. (Cases: United States 82. C.J.S. 
United States § 155.] 


taxing oe The power granted to a governmen- 
tal body to levy a tax; esp., the congressional 


power to levy and collect taxes as a means of 
effectuating Congress's delegated powers. U.S. 
Const. art. 1, § 8, cl. 1. See sIXTEENTH AMENDMENT. 
(Cases: Internal Revenue €—3001-3008; Taxation 
2-36. C.J.S. Indians §§ 131-133; Internal Reve- 


FROIN nee REE AER et OO NRO ee ee cee meen enema tn 


1209 


nue §§ 2, 4, Taxation §§ 4, 7-11, 13-18, 20-25, 
170, 198, 200-205, 227-228, 242-245, 250, 252- 
255, 260, 299, 1094.] 


trust power. See beneficial power. 


visitatorial power. The power to inspect or make 
decisions about an entity's operations. — Also 
termed visitorial power. 


4, A docuinent granting legal authorization. See av- 
THorrTy. 5. An authority to affect an estate in land 
by (1) creating some estate independently of any 
estate that the holder of the authority , (2) 
imposing a charge on the estate, or (3) revoking an 
existing estate. See POWER OF APPOINTMENT. (Cases: 
Powers @ 1. C.J.S. Powers § 2.) : 

“The word. 'power' is normally used in the sense of an 

ano Sven 00 2 Pare @ Capone ee which Is 


not his. The person the power Is called donor 
and the paren to Conk ih pi the donee.” Robert E. 


Megarry & P.V. Baker, A Manual of the Law of Real Property 
253 rs ed. 1969). 


appendant f peti {e-pen-dent). 1. A power that 


gives the donee a right to appoint estates that 
attach to the donee’s own interest. 2. A power held 
by a donee who owns the property interest in the 
assets subject to the power, and whose interest can 
be divested by che exercise of the power. @ The 
appendant power is geierally viewed as adding 
noma to the ownership and thus is not now 
generally recognized as a true power. — Also 
termed power appendant; power appurtenant. (Cases: 
Powers @23, C.J.S. Powers § 5.] 

avviding power. Bankruptcy. The power of a bank- 
Tuptcy trustee or debtor in possession to void 
certain transfers made or obligations incurred by a 
debtor, including fraudulent conveyances, prefer- 
ences translated to creditors, unperfected security 


interests in personal property, and unrecorded - 


mortgages. 11 USCA §§ 544-553. 


beneficial pe A power that is executed for the 
benefit of the power’s donee, as distinguished 
from a trust power, which is executed for the benefit 
of someone other than the power’s donee (i.e., a 
trust beneficiary), (Cases: Powers 25. C.J.S. Pow- 
ers§ 19.) - 


collateral power. A power created when the donee 
has no estate in the land, but simply the authority 
to appoint. [Cases: Powers €°25. C.J.S. Powers 
§ 19.) 


general power. See POWER OF APPOINTMENT. 
limited power. See POWER OF APPOINTMENT. 


mandatory power. A power that the donee must 
exercise and must do so only as instructed, without 
discretion. 


power appendant. See appendant power. 
power appurtenant. See appendant power. 


power collateral. See power in gross. 

power in gross. A power held by a donee who has 
an interest in the assets subject to the power but 
whose. interest cannot be affected by the exercise 
of the power. @ An example is a life tenant with a 
power over the remainder. — Also termed power 
collateral. (Cases: Powers €23. C.J.S. Powers § 5.) 


power of attorney 


power of appointment. See POWER OF APPOINTMENT. 


relative power. A powe that relates directly to 
land, as distinguished from a collateral power. 


testamentary power. See POWER OF APPOINTMENT. 


6. Physical strength. 7. Moral or intellectual force. 8. 
A person of influence <a power in the communi- 
ty>. 9. One of the great nations of the world <one 
of the world's two great powers>» See FROTECTING 
power. 10. The military or unit of it, such as a troop 
of soldiers. 


power-delegating law. See LAW OF COMPETENCE. 


power of alienation. The capacity’to sell, transfer, 
assign, or otherwise dispose of property. 


power of appointment. A power created or reserved 
by a person having property subject to disposition, 
enabling the donee of the power to designate trans- 
ferees of the property or shares in which it will be 
received; esp., a power conferred on a donee by will 
or deed to select and determine one or more recipi- 
ents of the donor's estate or income. @ If the power 
is exercisable before the donee’s death, it is exercisa- 
ble wholly in favor of the donee. Jf the power is 
testamentary, it is exercisable wholly in favor of the 
donee’s estate. — Often shortened to power. — Also 
termed enabling power. (Cases: Powers 19; Wills 
589. C._J.S. Powers §§ 15-16.) 


general power of appointment. A power of appoint- 

- ment by which the donee can appoint — that is, 

dispose of the donor's property — in favor of 

anyone at all, including oneself or one’s own es- 

tate; esp., a power that authorizes the alienation of 

a fee to any alienee. — Often shortened to general 

. [Cases: Powers €°19; Wills @°589. C.J.S. 
Powers 8§ 15-16.] 


limited power of 5 negate A power of appoint- 
ment that either does not allow the entire estate to 
be conveyed or restricts to whom the estate may be 
couveyed: esp., a power by which the donee can 
appoint to only the person or class specified in the 
instrument creating the power, but cannot appoint 
to oneself or one’s nah eas zac sree reo 
to limited power. — termed | spectal power o 
Panane [Cases: Powers eo19. Wills S589. 
JS. Powers §§ 15-16.] ie 
special power of appointment. See limited power of 
appointment, ° 
testamentary power of ntment (tes-ta-men-to- 
ree or -tree). A power of appointment created by a 
will. — Often shortened to testamentary power. 
[Cases: Wills €=589.] 


power-of-appointment trust. See TRUST. 


power of attorney. 1. An instrument granting some- 
one authority to act as agent or attorney-in-fact for 
the grantor. © An ordinary power of attorney is 
revocable and automatically terminates upon the 
death or incapacity of the principal. — Also termed 
letter of attorney. (Cases: Principal and Agent $51.) 2. 
The authority so granted; specif., the legal ability to 
produce a change in legal relations by doing whatev- 
er acts are authorized. Pl. powers of attorney. See 
ATTORNEY (1). 


power of revocation 


durable power of attorney. A power of attorney that 
remains in effect during the grantor's incompeten- 
cy. © Such instruments commonly allow an agent 
to make healthcare decisions for a patient who has 
become incompetent. [Cases: Principal and Agent 
51.) 


general power of attorney. A power of attorney that 
authorizes ‘an agent to transact business for the 


rincipal. Cf. special of attorney. (Cases: Prin- 
Pinal and Agent €-47, CJS. Agency §§ 150-152.) 
irrevocable of atiorney (i-rev-o-ke-bel). A 
power of attorney Yat the principal cannot re- 
voke. — Also termed power of attorney coupled with 
an interest. See power coupled with an imlerest under 
POWER (3). (Cases: Principal and Agent @37.] 


d with interest. See 
power poor of ri an 
power of attorney for healthcare. See ADVANCE DI- 


RECTIVE (1). . “e 


special power of . A power of attorney that 
limits hee agent's authority to only a specified 


matter. Cf. general power of attorney 

springing power of attorney. A power of attorney 
at mes effective only when needed, at some 

future date or upon some future occurrence, usu. 

upon the principal's incapacity. — Also termed 

springing durable power of attorney. See durable power 


of attorney, ADVANCE DIRECTIVE. 
power of revocation (rev-a-kay-shon). See POWER (3). 
power of sale. See POWER (3). 


r-of-sale clause. A provision in a mortgage or 
deed of trust permitting the mortgagee or trustee to 
sell the property without court authority if the pay- 
ments are not made. [Cases: Mortgages ¢21. C.J.S. 


Mortgages § 4.) 


power-of-sale foreclosure. See FORECLOSURE. 


SIMPLE. 
159. CJS. Deeds § 320.) 


__ power over oneself. See CAPACITY (2). 
power over other persons. See AUTHORITY (1).. 


power politics. Jnl law. An approach to foreign policy 
that encourages a nation to use its economic and 
military strength to e its own power as an end 
in itself; a system in which a country is willing to 
bring its economic and (esp.) military strength to 
bear in an effort to increase its own power. 


power to inspect. Patents. The authority of a third 
party to review a patent application. ® The power 
may be given by the applicant or an assignee, often 
to a potential buyer. It must specify which applica- 
tion the person is authorized to see, and it becomes 
part of the record of the application. See access (, 
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64), (5). (Cases: Patents @97. C.J.S. Patents §§ 135-13 


145, 178.) 
p.p. abbr. 1. PER PROCURATIONEM. 2. PROPRIA PERSONA. 


PPA. abbr. 1. See provisional application under PATENT 
APPLICATION. 2. PLANT PATENT ACT. 


PPI. abbr. POLICY PROOF OF INTEREST. 


PPO. abbr. 1. pREFERRED-PROVIDER ORGANIZATION. 2. See 
permanent protective order under PROTECTIVE ORDER. 


p. pro. abbr. PER PROCURATIONEM. 

p. proc. abbr. PER PROCURATIONEM. 

PR. abbr. PUBLIC RELATIONS. 
racticable, adj. (Of a thing) reasonably capable of 

Pheing accomplished; feasible. 

practicably irrigable Land that is susceptible 
to prolonged irrigation, at reasonable cost. 

practical construction. See contemporaneous construction 
under CONSTRUCTION. 

practical finality. The situation in which a court order 

‘ directs immediate delivery of physical property, sub- 
jecting the losing party to irreparable harm if an 
immediate appeal were not possible. @ Practical fi- 
nality provides an exception to the usual rule that 
interlocutory orders are not appealable. See FINALITY 
DOCTRINE. 

practical interpretation. See contemporarcous construc- 
tion under CONSTRUCTION. 


practical location. See AGREED-BOUNDARY DOCTRINE. 
practically avoidable. See avoipaBLe. 


practice, n. 1. The procedural methods and rules 
used in a court of law <local practice requires that 
an extia copy of each motion be filed with the 
rally 2, PRACTICE OF LAW <where is your prac- 
tice?>. 


practice, vb. Patents. 1. To make and use (a patented 
invention) <the employer had a shop a to prac- 
tice the patent, but not to sell it>. 2. To build a 
physical embodiment of an invention. See REDUCTION 
TO PRACTICE. se 

practice act. A statute governing practice and proce- 
dure in courts. @ Practice acts are usu. supplemented 
with court rules such as the Federal Rules of Civil 
Procedure. oe 


practice book. A volume devoted to the procedures in 
a particular court or category of courts, usu. includ- 
ing court rules, court forms, and practice directions. 


practice court. 1. MOOT CouRT. 2. (cap.) BAIL COURT. 


practice guide. A written explanation of how to pro- 
ceed in a particular area of law or in a particular 
court or locality. 


practice of law. The professional work of a duly 
licensed lawyer, encompassing a broad range of ser- 
vices such as conducting cases in court, preparing 
apers necessary to bring about various transactions 
om cay es land to effecting corporate mergers, 
preparing dees opinions on various points of law, 
drafting wills and other estate-planning documents, 
and advising clients on legal questions. @ The term 
also includes activities that comparatively few lawyers 


100 ae re wees oom ente, 
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engage in but that a pple legal expertise, such as 
drafung legislation and court rules. — Also termed 
legal practice. Cf. Law practice. [Cases: Attorney and 
Client 11. C.J.S. Adorney and Client § 30.) 


unauthorized practice of law. The practice of law 

by a person, typically a nonlawyer, who has not 

been licensed or admitted to practice law in a 

given jurisdiction. — Abbr. UPL. [Cases: Attorney 

and Client 11. C.J.S. Allorney and Client § 30.] 
“The definitions and tests employed by courts to delineate 
unauthorized i pence been vague or 
conclusery, while | lons have differed significantly In 
describing what constitutes unauthorized pra In partic- 
ular areas. 

“Certain activities, such as the representation of ancth- 
er age Iiigation, are generally proscribed. Even in thet 
area, many? ictions exceptions for such mat- 
ters as Nandlord-tenart tribunals and csr- 

many Jurisdictions have authorized law students 
not locally admitted to represent Indigent persons or others 
as part of clinical fegal education programs. 
“Controve! 
tles such as a 


comabing matrices on eaten services 
ions on se acco 
nled by Be gasistance n ou 


manlage dissolution. 
tradition 


measures as the attomey-ciient piviegs the of 

duties as that of confidentiality of client 
information and the ion against conflicts of interest, 
and the protection of such measures as those 


non-lawyer person @ that 

many such services can be provided with- 
significant risk of Incompetent service, that 

rience In several states with extensive non: r provision 


of traditional legal services indicates no significant risk of 
of Te al convces bs me Meany aidad ti obtaining 
ma’ 

easelance ata mich lower aoe than would be entailed by 
a transaction to be handled by 

a@ lawyer for a fee, and that many persons can Ill afford, an 
most geohorped are at | n nced 
Law Goveming Lavyere § 4 emt. ¢ (1888). 
practicks (prak-tiks). Hist. Scots law. (usu. pl.) An old 
‘ collection of notes about points of practice, decisions 
of the Court of Sessions, statutes, and forms, com- 
iled by members of the court. © An example is 
alfour's Practicks (1469-1579). A precursor of law 
reports, the notes remain historical legal literature of 

some authority. 


practitioner. A person engaged in the practice of a 
profession, esp. law or medicine. 


praebentes causam mortis (pri-ben-teez kaw-zom mor- 
ae uaa Hist. (Persons) occasioning the cause of 
eath. 


praeceptio haereditatis (pri-sep-shee-oh he-red-i-tay- 
tis). [Law Latin] Scots law. A taking of the inheritance 
in advance. — Also termed lucrative succession. 
ereditatis .... This is one of the passive 
| incurred by the helr, renders 
him In healed resets egpadin his ancestor's and onion was 
introdu: revent an from receiving enjoying, 
under a ratuitous disposition oot 
that heritable estate to which he would be entitled to 


praedium 


succeed on the ancestor's death, and of thus avoiding 
respons for his ancestor's debts and other obli- 
gai 3Be4) John Trayner, Trayner’s Latin Maxims 466-67 (4th 


praeceptores (pree-sep-tor-eez). [Law Latin “masters’’} 
Hist. The chief clerks of Chancery, responsible for 
preparing remedial writs. 
praecipe (pree-sa-pee or pres-a-pee), m [Latin “com- 
mand”] 1. At common law, a writ ordering a defen- 
dant to do some act or to explain why inaction is 
appropriate. — Also termed writ of praecipe. 2. A 
written motion or request seeking some court action, 
esp. a trial setting or an entry of judgment. — Also 
spelled precipe. — praecipe, vb. 
ec; od reddat (pree-sa-pee or pres-a- 
wod sie (Latin Bs sector that be render”) 
Hist. A writ directing the defendant to return 
certain property. ® An action for common recov- 
ery was often begun with this writ. When the writ 
was brought to recover land, it was termed ingres- 
su. See COMMON RECOVERY. 
reddat r wit when 
claire achon wee for a safc t sey pol for the Seer 
orto giving up such a house, oF so much land, spectiving 
r + iT 
the nature ‘and quantity of f By this wrt the ‘sheriff was 
‘commanded to summon the tenant or defendant to appear 
at Westminster, at such a day In term.” 1 George Crompton, 
Rules and Cases of Practice In the Courts of ‘s Bench 
and Common Pleas sodx (3d ed. 1787). 
praecipitium ea or pres-a-), n. [Latin 
“headlong fall] Roman law. The punishment of cast- 
ing a criminal from the Tarpeian rock. 
preecipuum (pri-sip-yoo-em), n. [Latin] Hist. The es- 
tate portion that is not subject to rules of division; 
the part of an estate that one claimant (usu. the 
eldest heir-portioner) receives to the exclusion of all 


‘ 


others. 


praeco (pree-koh), n. [Latin] Roman law. A herald or, 
crier. : 


praedia (pree-dee-a), n. [Latin] The plural of praedtum 
(land; an estate). See PKAEDIUM. 
praedia bellica (pi ée-9 bel-o-ka). [Latin] Prop- 
erty seized in war; booty. a 
praedia stipendiaria iprec dee? sti-pen-dee-air- 
ee-9). [Latin] Provincial lands belonging to the res 
publicae; the senatorial provinces. —- 
praedia tributaria (pree-dee-a trib-yoo-tair-ee-9). 
(Latin) Provincial lands belonging to the emperor; 
the imperial provinces. 
praedial (pree-dee-al), adj. See PREDIAL. 
praedial tithe. See predial tithe under TITHE. 
praedictus (pri-dik-tas), adj. [Law Latin] Hist. Afore- 
said. @ In pleading, praedictus usu. referred to a 
defendant, a town, or lands, idem to a plaintiff, and 
praefatus to a person other than a party. Cf. pRatFa- 
TUS. 


praedium (pree-dee-om), n. [Latin] Roman law. Land; 
an estate. Pl. praedia. 
raedium dominans (pree-dee-am dom-o-nanz). 
Latin] A dominant estate; an estate benefiting 
from a servitude. See servrrupe. Cf. dominant estate 
under ESTATE (4). 


praedo 


dium rusticum (pree-dee-em ros-ti-kem). (Lat- 
in] An estate used for agricultural purposes. Cf. 
rural servitude under SERVITUDE (2). 


lium serviens (pree-dee-am sor-vee-enz). [Lat- 
in] An estate burdened by a servitude; a servient 
estate. See servitupe. Cf. servient estate under E&s- 
‘TATE (4). 


dium urbanum (pree-dee-om or-bay-nam). 

Latin] An estate used tbr business or for dwelling; 
any estate other than a praedium rusticum. See urban 
servitude (2) under SERVITUDE (2). 


praedo (pree-doh), n. [Latin] Roman law. A robber. PI. 
ones. 

praefatus (pri-fay-tas), adj. [Latin] Aforesaid. — Abbr. 
praefat; p. fat. Cf. pRAEDICTUS. 

praefectura (pri-fek-chor-o), n. [Latin] Roman law. 1. 
The office of prefect. 2. A town or territory adminis- 
tered by a prefect. 

praefectus urbi (pri-fek-tes or-bi). [Latin “prefect of 
the city”) Roman law. A senator charged with keep- 
ing law and order in the city of Rome. @ This duty 
originated in the early Empire. The pra fectus had 
both criminal and civil jurisdiction; the latter was 

gradually taken over from the praetor, although the 

efectus’s civil jurisdiction was always cognitio. — 
Also termed urban prefect; prefect of the city. 


latter part of his relgn, and under subsequent emperors the 
prefect remained in offica even when the emperor was 
Present. His duties included generally the maintenance of 
order in the city, and he had under his command the urban 
cohorts, [n effect a police force nen between 4,000 

jurisdiction, and 


to the Study of Roman Law 345-46 

(1952). 

praefectus vigilum (pri-fek-tas vi-jil-om). [Latin “pre- 
fect of the watch”) Rania law. An officer, featediate: 
ly subordinate to the praefectus urbi, with police and 

e-prevention duties. @ This officer had the author- 

ity to punish offenses relating to the public peace. 
See PRAEFECTUS URBI. 

praefectus villae (pri-fek-tas vil-ee). [Latin] Hist. The 
mayor of a town. 


praefine (pree-fin). See priMER FINE. 


praejuramentum (pree-juur-e-men-tem), n. [Law Latin] 
Hist. A preparatory oath. 

praelegatum (pree-la-gay-tem), n. [Latin] Roman law. A 
legacy to one of several heirs whereby the legatee 
was entitled to the legacy before the estate was 
divided. @ This was similar to an advancement. 


praelibatio matrimonii (pree-li-bay-shee-oh ma-tra- 
moh-nee-1). [Law Latin] Hist. A foretaste of mar- 
riage. 
praematura diligentia (pree-ma-t[y]uur-o [or -chuur-9] 
dil-a-jen-shee-a). [Law Latin] Scots law. Premature 
execution of a judgment. 
emium emancipationis (pree-mee-em i-man-so-pay- 
shee-oh-nis). [Latin “reward for emancipation”] Ro- 
man law. A compensation allowed by Constantine to 
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a father on the emancipation of his child, consistin 
of one-third of the by gol that came to the child 
from his mother’s side. © Justinian replaced this with 
the usufruct of half the child’s separate property. 
praemium pudicitiae (pree-mee-em_ pyoo-do-sish-ee- 
ee. [Latin “the price of chastity"] Hist. Compensation 
paid by a man who seduced a chaste woman. — Also 


written premium pudicitiae. — Also termed praemium 
pudoris. 


emunire (pree-myoo-ni-ree), n. [Latin praemonevi 
mo be pietarhed "| Hist. The criminal offense of 
obeying an authority other than the king. @ Praemu- 
nire stems from the efforts of Edward I (1272-1307) 
to counter papal influence in England, and takes its 
name from the writ's initial words: ire facias 
(“that you cause to be forewarned”). One type of 
praemunire was to appeal to the pope rather than the 
“monarch. Another was to bring a suit in a temporal 
court instead of a royal court, in part because the 
monarch wanted all fines levied as punishment to go 
to the royal coffers, not those of the church. 


praenomen (pree-noh-men), n. [Latin] Roman law. The 
first of a person’s three names, given to distinguish 
the person from family members. 


prespetic negotiis vel rebus domesticis (pri-poz-o-ta ni- 

goh-shee-is vel ree-bas do-mes-ti-sis). ony Hist Set 
over domestic affairs. © The phrase usu. referred to 
a wife's status. ; 

praepositor (pri-poz-o-ter or -tor), n. [Law Latin “su- 
pervisor, reeve"] Hist. One who delegates duties 
(esp. of a business's management) to another; one 
who places (another) in a position over others. 


itura (pri-poz-e-t{y]uur-o), 2. [Latin “manage- 
ment” or “supervisory office’] Hist. 1. One to whom 
management duties are delegated. 2. The area of 
responsibility delegated to a person to manage, esp. 
a wife's authority to manage the household. 


praepositus (pree-poz-a-tes), n. [Latin] Hist. 1. An offi- 
cer next in authority to the alderman of a hundred. 
2. A steward or bailiff of an estate. 
tus negotiis (pri-poz-a-tas ni-goh-shee-is). [Lat- 
in] Hist. Put in charge of another's business. 
raepositus lis societatis (pri-poz-e-tes ni-goh- 
shee-is so-s!-9-tay-tis). [Latin] He. Put-in charge of a 
partnership's business. we 
praepositus villae (pree-poz-o-tes vil-ee). [Latin] Hist. A 
constable of a town; a petty constable. — 
praerogativa regis (pree-rog-8-t-ve ree-jis). [Law Latin 
“of the Crown's prerogative”) Hist. A declaration 
made at the time of Edward I (1272-1307) defining 
certain feudal and political rights of the Crown, 
including the right to wardship of an idiot’s lands to 
protect the idiot’s heirs from disinheritance or alien- 
ation. — Also termed de praerogativa regis (dee pree- 
rog-d-ti-va ree-jis). 
“The king's right Is distinctly stated In the document known 


as praerogativa Regis, which we believe to come from the 
of Edward |. The same document seems to be 


his family are mal 

his estate, and tho Teale Is to be handed over to him 
upon his restoration to sanity, or, should he dia without 
having recovered his wits, is to be administered by the 
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praestatio culpae levis (pri- 
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ordinary for the good of his soul; but the king Is to take 
nothing to his own use." 1 Frederick Pollock & Frederic W. 
Maltland, The History of English Law Before the Time of 
Edward / 481 (2d ed. 1898). 
preescriptio (pri-skrip-shee-oh), n. [Latin] Roman law. 
1. A preliminary portion of a formula that defines the 
scope of action. 2. A defensive plea in an action to 
recover land by which the defendant asserts owner- 
ship based on continuous possession for a prescribed 
time. — Also termed (in sense 2) praescriptio longi 
temporis. Pl. praescriptiones (pri-skrip-shee-oh-neez). 
praescriptio fori (pri-skrip-shee-oh for-1). [Latin] Ro- 
man law. An objection on the ground that the person 
objecting is not subject to the court's jurisdiction. 
praescriptis verbis (pri-skrip-tis vor-bis). [Latin “in the 
words before written”] 1. Roman law. An action on a 
bilateral agreement under which one party had per- 
formed and oo pape the other to perform in turn. 
2. Roman law. The grounds given for the existence of 
a contract that falls into the class later described as 
innominate. © Innominate contracts were developed 
and recognized late in classical law. See innominate 
contract under contract. 3. Hist. (Of a clause) re- 
stricted in scope by introductory words — esp., in a 
pleading, words defining the issue. 


praeses (pree-seez), n. [Latin] 1. Roman law. A gover- 
nor of a province. 2. The president of a college or 
university. 

praestare (pree-stair-ee), vb. [Latin] Roman law. 1. To 
perform an obligation. 2. To undertake liability. 


-shee-oh kal-pee lee- 
vis). [Law Latin] Hist. An obligation for the middle 
degree of diligence — that is, the diligence and care 
required by a person of ordinary prudence. @ This 
phrase was a forerunner of the modern terms reason- 
able care and reasonable person. 


praesumitur. pro negante (pri-zyoo-ma-ter proh ni-gan- 


tee). [Latin] It is presumed for the negative. @ This is 
the rule of the House of Lords when the votes are 
equal on a motion. 


praesumptio (pri-zamp-shee-oh), n. [Latin] A pre- 


sumption. Pl. -praesumptiones (pri-zemp-shee-oh- 
neez). ; 


esumptio fortior (pri-zemp-shee-oh for-shee-er 
or -or). [Latin] A strong presumption (of fact); a 
presumption strong enough to shift the burden of 
proof to the opposing party. 


mptio hominis (pri-zemp-shee-oh hom-3- 
nis). [Latin] The presumption of an individual; 
that is, a natural presumption unfettered by rules. 


praesumptio juris (pri-zeamp-shee-oh joor-is). [Lat- 
in) A presumption of iaw; that is, one in which the 
law assumes the existence of something until it is 
disproved. See presumption of law, rebuttable pre- 
sumption under PRESUMPTION. 


praesumptio Muciana (pri-zomp-shee-oh m 
Aieeay tok (Latin] Rowen law’ The rebuttable 
presumption that in case of doubt a thing pos- 
sessed by a married woman had been given to her 
by her husband. @ The presumption was named 
after the jurist Quintus Mucius. 


prayer for rellef 


praeter dotem (pree-tar doh-tam or -tem). [Latin] Hist. 
Over and above the dowry. 


praeteritio (pree-ta-rish-ee-oh or pret-a-), n. [Latin] 
Roman law. A testator's exclusion of an heir by pass- 
ing the heir over. © In Roman law, passing over sui 
heredes usu. invalidated the will. See sul HEREDES. 


praeter legem. See EQUITY PRAETER LEGEM. 


praetor (pree-tar), n. [Latin] Roman law. The magis- 
trate responsible for identifying and framing the 
legal issues in a case and for ordering a lay Judge 
(judex) to hear evidence and decide the case in 
accordance with the formula. See rormuLa (1). 


praetor fideicommissarius (pree-ter fi-dee-1-kom-o- 
sair-ee-as). A special praetor‘ having jurisdiction 
over cases involving trusts. 


praetorian edict. See edictum praetoris under EDICTUM. 


praevaricatio (pri-var-a-kay-shee-oh), n. [Latin “collu- 


sion with an opponent”] Reman law. An accuser's 
colluding with the defense in such a way that the 
accused will be acquitted..@ An accuser might do this 
in various ways, as by deemphasizing the most im- 

rtant charges, refraining from calling the most 
important witnesses, or refraining from exercisin 
peremptory challenges against jurors who woul 
tend to favor the accused. See caLumnia. Cf. TERGIV- 
ERSATIO. ‘ 


praevaricator (pree-var-o-kay-tor). See PREVARICATOR. 
praevento termino (pri-ven-toh ter-me-noh). (Law Lat- 


in “by anticipating the term”) Scots law. An action in 
the Court of Session to prevent a delay in a suspen- 
sion or an appeal. See SUSPENSION (6). 


pratique (pra-teek or prat-ik). Maritime law. A license 


allowing a vessel to trade in a particular country or 
port after complying with quarantine requirements 
or presenting a clean bill of health. ‘ 


praxis (prak-sis). [Greek “doing; action”) In critical 


legal studies, practical action; the ae of living 
the ethical life in conjunction and in cooperation 
with others. ae 


prayer conference. See CHARGE CONFERENCE. 
prayer for relief. A request addressed to the court 


and appearing at the end of a.pleading; esp., a 
request for specific relief or damages. — Often 
shortened to prayer. — Also termed demand for relief. 
See aD DAMNUM ctause. [Cases: Federal Civil Proce- 
dure @ 680; Pleading ©@°72. CJS. Pleading 
§§ 110-115.] . 
“The r for relief. The plaintiff tn his bill for the 
relief to which he su : himselt enti jad on the case 
made out in the bill. This Is called the prayer. He 
then prays for general relief, usually in these words: ‘And 
the plan (or your orator) prays for such further or other 
relief as the nature of the case may , and as may be 
agreeable to equity and good conscience.’ Both pra are 
Cs 


generally inserted in the bill, — the special prayer first, the 
eneral following.” Edwin E. Bryant, A Aid 
Ender the Codes of Civil Procedure 69 (2d ed. 1699), 


general prayer. A prayer for additional unspecified 
relief, ttaditonalls using language such as, “Plain- 
tiff additionally prays for such other and further 
relief to which she may show herself to be justly 
entitled.” @ The general prayer typically follows a 


prayer in ald 


special prayer. [Cases: Judgment €=252; Pleading 
€72. C.J.S. Judgments § 53; Pleading §§ 110-115.] 
cial prayer. A prayer for the particular relief to 
nich a Plaintift claims to be entitled. [Cases: 
Judgment @252; Pleading S72. C_J.S. Judgments 

§ 53; Pleading §§ 110-115.} 

prayer in aid. See Arp PRAYER. 

prayer of process. A conclusion in a bill in equity 
requesting the issuance of a subpoena if the defen- 
dant fails to answer the bill. (Cases: Equity 139.) 


PRC. abbr. POSTAL RATE COMMISSION. 


preamble (pree-am-bsl), n. 1. An introductory state- 
ment in a constitution, statute, or other document 
explaining the document's basis and objective; esp., 
a statutory recital of the inconveniences for which 
the statute is designed to provide a remedy. @ A 
preamble often consists of a series of clauses intro- 
duced by the conjunction whereas. Such a preamble 
is sometimes called the whereas clauses. [Cases: Stat- 
utes €210.] 
“The bie cannot co! of the 
cerns, aa sar, arte ee 
clear, unambiguous terms; but in case any doubt arises on 


the enacting part, the bie may be resorted to to 
on it, and show the Piention of the law maker.” Den v. 
, 2N.JLL. 242 (1807). 


2. Patents. The first words of a patent claim, often a 
single ae indicating the held of art. ® The 

reamble is typically nonlimiting unless it “breathes 
ife and meaning into the claims.” Corning Glass 
Works uv. Sumitomo Elec. U.SA., Inc., 868 F.2d 1251, 
1257 (Fed. Cir. 1989). Elements, the later parts of 
the daim, narrow this broad identification more 
and more specifically. Cf. opy OF A CLAIM; TRANSI- 
TION PHRASE. — preambul (pree-am-bya-ler-ee), 
preambular (oree-ain- tyson. adj. 

preappointed evidence. Sec EVIDENCE. 


preargument-conference attorney. See CIRCUIT MEDIA- 
TOR. 


preaudience. English: law. The right of a senior barris- 
ter to be heard in court before other barristers. 

prebankruptcy, adj. Occurring before the filing of a 
bankruptcy petition <prebankruptcy transactions>. 

prebend (preb-ond), n. 1. A stipend granted in a 
cathedral church. for the support-of the members of 
the chapter. 2. The property from which the stipend 
comes. 

prebendary (preb-on-der-ee). A person serving on the 
staff of a cathedral who receives a stipend from the 
cathedral’s endowment. . 

precariae (pri-kair-ee-ee). [Law Latin “favors”] Hist. 
Day labor that tenants of certain manors were bound 
to give their lords at harvest time. — Also termed 
preces. 

precarious, adj. Dependent on the will or pleasure of 
another; uncertain. 

precarious loan. See Loan. 

precarious possession. See POSSESSION. 

precarious right. See RIGHT. 


precarious trade. See TRADE. 
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precarium (pri-kair-ee-om), n, [Latin] 1. Roman law. 
The gratuitous grant of the enjoyment of property, 
revocable at will. 2. The property so granted. 3. Hist. 
An estate or tenure arising trom a precarious grant, 
and usu. characterized by uncertainty or arduous 
conditions of tenure. 


precatory (prek-o-tor-ee), adj. (Of words) requesting, 
recommending, or expressing a desire for action, 
but usu. in a nonbinding way. @ An example of 
precatory lan; is “it is my wish and desire to 
..." (Cases: Trusts 29; Wills $467. C.J.S. Trover 
and Conversion § 43; Wills §§ 855-856.] 


precatory trust. See TRUST. 
precautionary appeal. See protective appeal under ap. 
PEAL. 


precedence (pres-o-dents or pre-seed-ants), n. 1. The 
order or priority in place or time observed by or for 
persons of different statuses (such as political digni- 
taries) on the basis of rank during ceremonial 
events. 2. Generally, the act or state of going before 
something else according to some system of priori- 
ties. 3. Parliamentary law. The ranked priority that 
determines whether a motion is in order while an- 
other motion ‘s pending, or whether a pending 
motion yields to another motion. 


precedence. 
disposition of the matter, the higher it Is In the order of 
lence." National Conference of State Legislatures, 
lason's Manual of Legislative Procedure 6 (2000). 


4. Parliamentary law. The priority in which a mem- 
ber is entitled to the floor. — Also termed nce 
in recognition, preference in being recognized. 5. The 
ordex in which persons may claim the right to 
administer an intestate's estate. © The traditional 
order is (1) ae spouse, (2) next of kin, (3) 
creditors, and (4) public administrator. [Cases: Ex- 
ecutors and Administrators @°17. C.J.S. Executors 
and Administrators § 34.] 


precedent (pra-seed-ant also pres-a-dent), adj. Preced- 
ing in time or order <condition precedent>. 


precedent (pres-s-dent), n. 1. The making of law by a 
court in recognizing and applying. new rules while 
administering pas [Cases: Courts’ €=87. C.].S. 
Courts §§ 135-136.] 2. A decided casé. that furnishes 
a basis for determining [ater cases involving similar 
facts or issues. See STARE DECISIS: [Cases: Courts €>89. 

- CJS. Courts §§ 139-140, 144-146, 161-164, 
166-167.) — precedential, adj. 

“tn law_a precedent {s an adjudged case or decision of a 
court of justice, considered as furnishing a rule or authority 
for the dete ion of an identical or similar case after- 
wards arising. or of a similar question of law. The only 
theory on t is je for one decision to be an 
authority for another Is that the facts are allke, or, if the facts 
are different, that the principle which governed the first case 
fe Hint to the variant facts.” William M. Lile et al., Brief 
ing and the Use of Law Books 288 (3d ed. 1914). 

ent ... fs a judicial decision which contains in 


oN 
itself a principle. The unde rinciple which thus forms 
authoritative elem aan tartan the tenes doctdona 


force of law as the world at large.” John Salmond, 
Jurisprudence 191 (Glanville L. Williams ed., 10th ed. 1947). 
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“One may say, roughly, that a.case becomes a precoten 
only for such a genera! rule as Is necessary to actual 
decision reached, when shorn of unessential clrcum- 
stances.” 1 James Parker Hall, Introduction, American Law 
and Procedure xivill (1952). 


“One may often accord respect to a precedent not by 
em it with a frozen fogic but by drawing from ls 
thought the elements of a new pattern of decision.” Lon L. 
Fuller, Anatomy of the Law 151 (1868). 
binding precedent. A precedent that a court must 
follow. @ For example, a lower court is bound by 
an applicable holding of a higher court in the 
same jurisdiction. — 
dent; binding authority. Cf. imperative ity under 
AUTHORITY (@. [Cases: Courts €=88, 107. C.J.S. 
Courts §§-139, 165, 175; Criminal Law § 1665; 
locas and Unfair Competition 
§ 187.) =. 


declaratory precedent. A precedent that is merely 
the application of an already existing legal rule. 


original precedent. A precedent that creates and 
applies a new legal ile. 


persuasive precedent. A precedent that is not bind- 
ing on a court, but that is entitled to respect and 
careful consideration. © For example, if the case 
was decided in a neighboring jurisdiction, the 
court might evaluate the earlier court’s reasoning 
without being bound to decide the same way. 
{Cases: Courts 89, 96(5), 97(1, 5). C.J.S. Courts 
§§ 139-140, 144-146, 152-153, 158-159, 
161-164, 166-167] 


precedent sub silentio (sab so-len-shee-oh). A legal 
ara that was neither argued nor explicitly 

iscussed in a judicial decision but that seems to 
have been silently ruied on and might therefore be 
treated as a precedent. 


3. DOCTRINE OF PRECEDENT. 4. A form of pleading or 
property-conveyancing instrument. @ Precedents 
are often compiled in book form and used by 
lawyers as guides for preparing similar documents. 

“Collections of Precedents have existed from very early 


times. In this connection precedents must not be confused 
eee eee ae to 


for use 
the r can be more or fess certain that he is 
using the correct phi for the particutar case 
They were used 


him. 

ton... Rls interest to note precedents were 
amon the frst ja! works to be [shed after 

apparently 9g the frat lag publ 


printing was of 

Gents vad to be brought up to Gate oF new soumes 
Issued ...." ; A ‘8 Outlines of English 
Legal History 42-43 (5th ed. 1958). 


prece hahaa (pree-see pahr-shee-om). [Law Latin] 
On the prayer of the parties. 


precept (pree-sept). 1. A standard or rule of conduct; 
a command or principle <several | recepts 
govern here>. [Cases: Courts €-87-100. CJ.S. 
Courts §§ 135-136, 139-164, 166-169; Trade-Marhs, 
Trade-Names, and Unfair C tition § 187.] 2. A writ 
or warrant issued by an authorized person demand- 
ing another’s action, such as a judge’s order to an 
oflicer to bring a party before the court <the sheriff 
ia the precept immediately>. [Cases: Courts 


preceptive statute. See STATUTE. 


termed authorilative prece- ° 


predatory pricing 


preceptum amissionis superioritatis (pri-sep-tam ¢- 
mis(h]-ee-oh-nis suu-peer-ee-or-a-tay-tis). [Law Latin 
“a precept of a lost superiority”) Hist. A precept to 
force a superior to give a vassal's disponee entry to 
the land. 


preces (pree-seez), n. [Latin “prayers"] Roman law. A 
petition, esp. one addressed to the emperor by a 
private person. Cf. RESCRIPT (8). 


preces primariae (pree-seez pri-mair-ee-ee). [Latin] 
Hist. The right of the sovereign to appoint a person 
to fill a vacant prebendary office after the sovereign's 
accession. @ This right was exercised during the 
reign of Edward I. — Also termed primae preces. See 
PREBENDARY. ge 


precinct. A geographical unit of government, such as 
an election district, a police district, or a judicial 
district. [Cases: Municipal Corporations €40.] 


magisterial precinct. A county subdivision that de- 
fines the territorial jurisdiction of a magistrate, 
constable, or justice of the peace. — Also termed 
ge district. [Cases: Justices of the Peace 
52. CJS. Justices of the Peace § 41.) 
precipe (pre-so-pee). See PRAECIPE. 
précis (pray-see or pray-see), n. [French] A concise 
summary of a text’s essential points; an abstract. Pl. 
précis (pray-seez or pray-seez). 
precludi non debet (pri-kloo-di non dee-bet or deb-et). 
[Latin “he ought not to be barred] Hist. The begin- 
ning of a plaintiff's reply to a plea in bar in which 
the plaintiff objects to being barred from maintain- 
ing the action. — Sometimes shortened to precludi 
non. ; 


preclusion order. See ORDER (2). 

precognition (pree-kog-nish-en). Scots law. 1. A pre- 
liminary examination under oath of persons believed | 
to have knowledge about the facts of a case, esp., in 
a criminal case, to determine whether there is suffi- 
cient evidence for a trial. 2. The written record of 
the statement that-a’prospective witness can give as 
evidence. Rat 

precompounded prescription drug. See DRUG. 

preconceived malice. See MALICE AFORETHOUGHT. 

precontract. See CONTRACT. 

predate, vb. See ANTEDATE. 

predator. See SEXUAL PREDATOR. 

predatory crime. See crime. 

predatory intent. See INTENT (1). 


predatory pricing. Unlawful below-cost pricing in- 
tended to eliminate specific competitors and reduce 
overall competition; pricing below an appropriate 
measure of cost for the purpose of eliminating com- 
petitors in the short run and reducing competition 
in the long run. See antirrust. [Cases: Monopolies 
€17(1.7). C.].S. Monopolies §§ 83-85, 87.] 
“In tts most orthodox form, Pe gcc ‘ reters to a 
Rrecweisy crning aves ot business by sei g at a price 
tow cost. Tha predator's Intent — and c only ween that 
can make predatory pricing rational, profit mizing be- 
havior — {s to charge mance prices after rivals 
been dispatched or disciplined. Predatory pricing Is ana- 


predecease 


lyzed under the antitrust laws as illegal monopolization or 


attempt to monopolize under § 2 of the Snerman Act, or 

sometimes as a violation of the Clayton Act § 2, genarally 

called the Robinson-Patman Act.” Herbert Hovenkamp, 

Federal Antitrust Policy 335 (2d ed. 1889). 

predecease, vb. To die before (another) <she prede- 
ceased her husband>. 


predecessor. 1. One who precedes another in an 
office or position. 2. An ancestor. 


predecisional, adj. Of, relating to, or occurring during 
the time before a decision. 


predial (pree-dee-al), adj. Of, consisting of, relating to, 
or attached to land <predial servitude>. — Also 
spelled praedial. 

predial servitude. See servitude appurtenant under ser. 
VITUDE (2). 

predial tithe. See TITHE. . 

predicate act. 1. See predicate offense under OFFENSE (1). 
2. See lesser included offense under OFfFENse 1). 3. 
Under RICO, one of two or more related acts of 
racketeering necessary to establish a pattern. See 
RACKETEER INFLUENCED AND CORRUPT ORGANIZATIONS ACT. 
[Cases: Racketeer Influencee and Corrupt Organiza- 
tions 5, 103.] 


predicate fact. See FACT. 


predicate offense. See lesser included offense under oF- 
FENSE (1). 


prediction theory. 1. BAD-MAN THEORY. 2. PREDICTIVE 
THEORY OF LAW. 


predictive theory of law. The view that the law is 
nothing more than a set of predictions about what 
the courts will decide in given circumstances. @ This 
theory is embodied in Holmes's famous pronounce- 
ment, “The prophecies of what the courts will do in 
fact, and nothing more pretentious, are what I mean 
by the law.” Oliver Wendell Holmes, The Path of the 
Law, 10 Harv. L. Rev. 457, 460-61 (1897). — Also 
termed prediction theory. Cf. BAD-MAN THEORY. 


predisposition. A person's inclination to engage in a 
particular activity; esp., an inclination that vitiates a 
criminal defendant's claim of entrapment. (Cases: 
Criminal Law @37(4); C.J.S. Criminal Law § 62.) 


predominant-aspect test. See PREDOMINANT-PURPOSE 
TEST. 


predominant-purpose test. An assessment of whether 
Article 2 of the UCC applies to an exchange, con- 
ducted by considering whether the exchange’s chief 
aspect, viewed in light of all the circumstances, is the 
sale of goods. @ If goods account for most of the 
exchange’s value, it is probably a sale; if services 
account for most of the value, it probably is not. The 
leading case is Bonebrake v. Cox, 499 F.2d 951, 960 
(8th Cir. 1974). — Also termed predominant-aspect test. 


preemption (pree-emp-shan), n. 1. The right to buy 
before others. See RIGHT OF PREEMPTION. [Cases: Con- 
tracts 16; Sales €=24; Vendor and Purchaser 
@=18(.5). C.J.S. Contracts §§ 37-41, 44, 46, 55-56, 
58; Sales §§ 41-42; Vendor and Purchaser §§ 98-100, 
103-106, 115-116.) 2. The purchase of something 


1216 


under this right. 3. An earlier seizure or appropria- 
tion. 4. The occupation of public land so as to 
establish a preemptive title. [Cases: Public Lands 
34. C.}S. Public Lands § 50.) 5. Constitutional law. 
The principle (derived from the Supremacy Clause) 
that a federal law can supersede or 


Epant any 
inconsistent state law or regulation. — termed . 


(in sense 5) federal pr ion. See COMPLETE-PREEMP.- 
TION pocTrine. [Cases: States 918.3. C.J.S. States 
§ 22.] — preempt, vb. — preemptive, adj. 


conflict preemption. See obstacle preemption. 
Garmon p 
ely eure cat (1) d by the N; 

a or y rotecte e National 
Labor "Relations Act's rules relating to the right of 
employees to organize and bargain collectively, or 


(2) prohibited by the National’ Labor Relations 
Act's provision that governs unfair labor practices. 
San Diego Bldg. Trades Council v. Garmon, 359 U.S. 


236, 79 S.Ct. 773 (1959). — Also termed Garmon 


tion. Labor law. A doctrine prohibit- _ 
tion of activities that are * 


doctrine. See COLLECTIVE BARGAINING; UNFAIR LABOR | 
PRACTICE. [Cases: Labor Relations €=45. C.J.S. La- - 


bor Relations § 23.] 


Machinists 
prohibiting state regulation of an area of labor 
activity or management-union relations that Con- 

intentionally left unregulated. Lodge 76, 
nt'l Ass'n of Machinists v. Wisconsin Employment Rela- 
tions Comm'n, 427 U.S. 132, 96 S.Ct. 2548 (1976). 
[Cases: Labor Relations €@45. C.J.S. Labor Relations 
§ 23.) 


preemption. Labor law. The doctrine - 


ame we anes ee et 


obstacle preemption. The principle that federal or , 


state law can supersede or supplant state or local 
law that stands as an obstacle to accomplishing the 
full purposes and objectives of the overriding fed- 
eral or state law. — Also termed conflict preemption. 


preemption claimant. One who has settled on Jand 
subject to preemption, intending in good faith to 
acquire title to it. 

preemption right. The privilege to take priority over 
others in claiming land subject to preemption. ® The 
privilege arises from the holder's actual settlement of 
the land. See PREEMPTION (8). 
reemptive right. A shareholder's privilege to pur- 

Pchince new soa stock — before sie Ghares are 
offered to the public — in an amount, proportionate 
to the shareholder's current holdings in order to 
prevent dilution of the shareholder’s ownership in- 
terest. @ This right must be exercised within a fixed 
period, usu. 30 to 60 days. — Also termed subscrip- 
tion privilege. See suascrIPTION RIGHT. Cf. rights offer- 
ing under orrerinc. [Cases: Corporations @>158. 
C.J.S. Corporations §§ 133-137,] 

preexisting condition. See CONDITION (2). 

preexisting duty. See puty (. 

preexisting-duty rule. Contracts. The rule that if a 

arty does or promises to do what the party is 

already legally obligated to do — or refrains or 
promises to refrain from doing what the party is 
already legally obligated to refrain from doing — the 
part not incurred detriment. @ This rule’s re- 
sult is that the promise does not constitute adequate 
consideration for contractual purposes. For example, 


ree NENT IRE OPEN LOEIN  te CAT SANT TCTs TY AIRES aN OS wee ee INN 
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if a builder agrees to construct a building for a 
specified price but later threatens to walk off the job 
unless the owner promises to pay an additional sum, 
the owner's new promise is not enforceable because, 
under the preexisting-duty rule, there is no consid- 
eration for that promise. — Also termed preexisting- 
legal-duty rule. (Cases: Contracts €@75. C.J.S. Con- 
tracts § 120.) 


prefect (pree-fekt), n. 1. A high official or magistrate 
put in charge of a particular command, department, 
or region. 2. In New Mexico, a probate judge. 


prefect of the city. See PRAEFECTUS URBI. 


prefer, vb. 1.-To. put forward or present for consider- 
ation; esp. (of-a grand jury), to bring (a charge or 
indictment) against a crimmal suspect <the defen- 
dant initied: he was innocent of the charges pre- 
ferred against him>. 2. To give priority to, such as 
to one creditor over another <the statute prefers 
creditors who are first to file their claims>. 


preference. 1. The act of favoring one person or thing 
over another; the person or thing so favored. 2. 
Priority of payment given to one or more creditors 
by a debtor; a creditor's right to receive such priori- 
ty. 3. Bankruptcy. PREFERENTIAL TRANSFER. 
insider preference. A transfer of property by a 
bankruptcy debtor to an insider fore i 90 
days before but within one year after the filing of 
the bankruptcy petition. (Cases: Bankruptcy 
@2608(2). C.J.S. Bankruptcy §§ 138-139.] 


liquidation preference. A preferred shareholder's 

right, once the corporation is liquidated, to receive 

a specified distribution before common sharehold- 

ers receive anything. [Cases: Corporations 629. 

C.J.S, Corporations §§ 875-878.} 

voidable preference. See PREFERENTIAL TRANSFER. 
preference case. See preferred cause under CAUSE (3). 
preference cause. See preferred cause under CAUSE (8). 
preference in being recognized. See PRECEDENCE (4). 
preference shares. See preferred stock under STock. 
preferential assignment. See PREFERENTIAL TRANSFER. 
preferential ballot. See preferential vote under vore (1). 
preferential debt. See pest. 
preferential nonunion shop. See shop. 


preferential rule. Evidence. A rule that prefers one 
kind of evidence to another. @ It may work provi- 
sionally, as when a tribunal refuses to consider one 
kind of evidence until another kind (presumabl 
better) is shown to be unavailable, or it may wor 
absolutely, as when the tribunal refuses to consider 
anything but the better kind of evidence. [Cases: 
Crimin: Law ¢€398. CJ.S. Criminal Law 
§§ 833-836, 843-844.) 


“There are only three or four ... sets of (preferential) rules. 
There [s a rule preferring the production of the original of a 


janeous rules, 
enrofiment of a statute, etc.” John H, 
Textbook of the Law of Evidence 219 (1985). 


prehearing conference 


preferential shop. See preferential union shop under 
SHOP. 


preferential tariff. See Tarirr (2). 


preferential transfer. Bankruptcy. A prebankruptcy 
transfer made by an insolvent debtor to or for the 
benefit of a creditor, thereby allowing the creditor to 
receive more than its proportionate share of the 
debtor's assets; specif., an inso!vent debtor's transfer 
of a property interest for the benefit of a creditor 
who is owed on an earlier debt, when the transfer 
occurs no more than 90 days before the date when 
the bankruptcy petition is filed or (if the creditor is 
an insider) within one year ofthe filing, so that the 
creditor receives more than it would otherwise re- 
ceive through the distribution of the bankrup 
estate. © Under the circumstances described in TY 
USCA § 547, the bankruptcy trustee may recover — 
for the estate’s benefit — a preferential transfer from 
the transferee. — Also termed prefererce; voidable 
preference; voidable transfer; preferential assignment. Cf. 
FRAUDULENT CONVEYANCE (2). (Cases: Bankrupt 
€=2601-2623. CJ.S. Bankruptcy §§ 135-151, 166.] 


preferential union shop. See sop. 
preferential vote. See VOTE (1). 
preferential voting. See vorinc. 


preferred, adj. Possessing or ‘accorded a priority or 
privilege <a preferred claim>. 


preferred cause. See CAUSE (8). 
preferred creditor. See CREDITOR. 
preferred dividend. See pivinenp. 
preferred doclxet. See DOCKET (2). 


preferred-provider organization. A group of health- 
care providers (such as doctors, hospitals, and phar- 
macies) that agree to provide medical services at a 
disconnted cost to covered persons in a given geo-. 
graphic area. — Abbr. PPO. Cf. HEALTH-MAINTENANCE 
ORGANIZATION. [Cases: Health €=294; Insurance 
1259, 2501.) 
preferred stock. S€e STOCK. 
preferring of charges. Military law. The formal com- 
pletion of a charge sheet, which includes signing and 
swearing to the charges and specifications. @ Only a 
rson subject to the Uniform Code of Military 
ustice can prefer charges. Cf. INITIATION OF CHARGES. 
[Cases: Armed Services @=47(2); Military Justice 
rarer C.J.S. Armed Services § 164; Military Justice 
§ 180.) 


prefiled bill. See Bit. (a). 


Pregnancy-Discrimination Act. A federal statute that 
prohibits workplace discrimination against a preg- 
nant woman or against a woman affected by child- 
birth or a related medical condition. 42 USCA 
§ 2000. © The Pregnancy-Discrimination Act is part 
of Title VII of the Civil Rights Act of 1964. — Abbr. 
PDA. 


pregnant chad. See dimpled chad under CHAD. 


prehearing conference. An optional conference for 


the discussion of procedural and substantive matters 
on appeal, usu. held in complex civil, criminal, tax, 
and agency cases. © Those attending are typically the 


prehire agreement 


attorneys involved in the case as well as a court 
representative such as a judge, staff attorney, or 
deputy clerk. Fed. R. App. P. 33. [Cases: and 
Error © 808; Criminal Law © 632(5); Federal 
Courts 741. CJ.S. Appeal and Error §§ 662-663; 
Criminal Law §§ 448~450, 458.] 


conference, if held, generally Is scheduled 
and has , and 


oral argument the desire and how that argument will 
be dived race Hiheele Ngar, Fadl Appaat 
diction end Practice § 8.06, at 10 (2d ed. 1899). 


prehire agreement. An employment contract between 
a union and an employer, in which the employer 
agrees to hire union members. See closed shop under 
SHOP. 


prejudgment attachment. See provisional attachment un- 
der ATTACHMENT. 


prejudgment interest. See INTEREST (8). 


prejudice, n. 1. Damage or detriment to one’s legal 
. rights or claims. See dismissal with prejudice, dismissal 
without prejudice under DISMISSAL. 

legal prejudice. A condition that, if shown by a 
party, will usu. defeat the opposing Hae action; 
ore a condition that, it shown by the defendant, 
will defeat a plainuffs motion to dismiss a case 
without reju ice. ® The defendant may show that 
dismissal will deprive the defendant of a substan- 
tive property mght or preclude the defendant 
from raising a defense that will be unavailable or 
endangered in a second suit. (Cases: Federal Civil 
Procedure @=1700; Pretrial Procedure ¢=510. 
C.J.S. Dismissal and Nonsuit §§ 24-27.) 


undue prejudice. The harm resulting from a fact- 
trier’s being exposed to evidence that is persuasive 
but inadmissible (such as evidence of prior crimi- 
nal conduct) or that so arouses the emotions that 
calm and logical reasoning is abandoned. 


2. A preconceived judgment formed without a fac- 

tual basis; a strong bias. (Cases: Judges $49. C.J.S. 

Judges § 108.] — prejudice, vb. — prejudicial, adj. 
prejudicial error. See reversible error under ERROR (2). 


prejudicial publicity. Extensive media attention de- 
voted to an upcoming civil or criminal trial. ¢ Under 
the Due Process use, extensive coverage of a 
criminal tial may deprive the defendant of a fair 
trial, (Cases: Criminal Law €—633(1); Federal Civil 
Procedure 71951; Trial 20. C.J.S. Criminal Law 
§§ 564, 1134, 1140, 1145-1149, 1191; Trial § 97.] 


preli , adj. Coming before and usu. leading up 
to the main part of something <preliminary negotia- 
tions>. 

preliminary amendment. See 
AMENDMENT. ; 


preliminary availability search. Trademarks. A cursory 
or moderate search of registered trademarks and 
common-law uses of proposed trademark names or 
hrases, done to narrow the list of names or phrases 
efore conducting a thorough search. 


PATENT-APPLICATION 
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preliminary complaint. See coMPLAINT. 


preliminary crime. See inchoate offense under OFFENSE 
(a). 


preliminary evidence. See EVIDENCE. 


preliminary examination. 1. EXAMINATION (3). 2. PRE- 
LIMINARY HEARING. 


reliminary hearing. A criminal hearing (usu. con- 
ducted by a magistrate) to determine whether there 
is sufficient evidence to prosecute an accused person. 
© If sufficient evidence exists, the case will be set for 
trial or bound over for grand-jury review, or an 
med pokes filed in the trial court. — Also 
termed preliminary examination; probable-cause hearing; 
bindover ing; examining trial. Cf. ARRAIGNMENT. 
(Cases: Criminal Law €©222-238. C.J.S. Criminal 
Law §§ 282, 339-350.] 

preliminary injunction. See 1njUNCTION-- 
reliminary inquiry. Military law. The initial investiga- 

tion of a reported or suspected violation of the 


Uniform Code of Military Justice. Cf. pRETRIAL INVES- 
TIGATION. 


preliminary-inquiry officer. See OFFICER (2). 
preliminary letter. See INVITATION TO NEGOTIATE. 


preliminary objection. Int'l law. In a case before an 

tpternatioal eieendl an objection that, if upheld, 
would render further proceedings before the tribu- 
nal impossible or unnecessary. @ An objection to the 
court's jurisdiction is an example of a preliminary 
objection. 


preliminary proof. See rroor. 


preliminary prospectus. See PROSPECTUS. 
preliminary protective hearing. See shelter hearnng un- 
der HEARING. 


preliminary statement. The introductory part of a 
brief or memorandum in support of a motion, in 
which the advocate summarizes the essence of what 
follows. © In at least two jurisdictions, New York and 
New Jersey, the preliminary statement is a standard 
part of court papers. In many other jurisdictions, 
advocates do not routinely include it. But prelimi- 
nary statements are typically allowed,even wel- 
comed, though not required. — Also termed sum- 
mary of argument. 

preliminary warrant. See WARRANT (1). 


premarital, adj. Of, relating to, or occurring before 
marriage. Cf. POSTMARITAL. 


premarital agreement. See PRENUPTIAL AGREEMENT. 
premarital asset. See sser. 


prematurity. 1. The circumstance existing when the 
facts underlying a plaintiffs complaint do not yet 
create a live claim. Cf. ripeness. [Cases: Action ¢=6, 
62; Federal Courts 12.1. C.J.S. Actions §§ 38-45, 
238.) 2. The affirmative defense based on this cir- 
cumstance. 


premeditated, adj. Done with willful deliberation and 
planning; consciously considered beforehand <a 
aera killing>. (Cases: Homicide ¢535; 
entencing and Punishment €1676.] 
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premeditated malice. See MALICE AFORETHOUGHT. 
premeditation, n. Conscious consideration and plan- 


prenatal tort 


net premium. 1, Generally, the premium amount 
for an insurance policy less agent commissions. 


serra on arena oe 


et et eee eemns 6 abe 


ning that precedes some act (such as committing a 
crime). (Cases: Homicide .€7535; Sentencing and 
Punishment €1676.] — premeditate, vb. 


premier serjeant. See SERJEANT-AT-LAW. 
premisc (prem-is), x. A previous statement or conten- 


tion from which a conclusion is deduced. — Also 
spelled (in BrE) premiss. — premise (prem-is or pri- 
mz), vb. 


premises (prem-o-siz). 1. Matters (usu. peony 


facts or statements) previously referred to in the 
same instrument <wherefore, premises considered, 
the plaintiff prays for the following relief>. 2. The 
part of a deed that describes the land being con- 
bia bate as well as naming the parties and identifyin 

relevant facts or explaining the reasons for the deed. 
3. A house or building, along with its grounds 
<smoking is not allowed on these premises>. 


preeuey: it denowdd the 
names of the grantor and grantee, as well as the things 
: ebay and the consideration. Then, through h ge in 
eae ae century, ft P paeueet be poutied Ka bd 
su of @ conveyance or as 5 in the 
remises of the deed. Finally, it was extended to refur to a 
use or building along with its grounds. in short, someone 
who says, ‘No alcohol! Is allowed on these premises,’ Is 
engaging unconsciously In a popularized legal technicality.” 
Ooi, A Dictionary of Modem Legal Usage 685 


demised premises. Leased property. — Also termed 
premises eter 


premises liability. A landowner’s or landholder’s tort 


liability for conditions or activities on the premises. 
(Cases: Negligence 1000, 1001. C.J.S. Negligence 
§ 381.) 


premises rule. See PARKING-LOT RULE. 
premium, nr. 1. The periodic payment required to 


keep an insurance Lone in effect. —- Also termed 
insurance premiuin. [' s: Insurance 2000. C.J.S. 


Insurance §§ 436-437.] 


advance premium. A payment made before the 
start of the period covered by the insurance policy. 
[Cases: Insurance €1760.] 


earned premium. The portion of an insurance pre- 
mium applicable to the coverage period that has 
already expired. ¢ For example, if the total ieee 
um for a one-year insurance policy is $1,200, the 
earned premium after three months is $300. 
(Cases: Insurance @ 2000. CJ.S. Insurance 
§§ 436-437.] 


gross prumium. 1. The net premium plus expenses 
(i.e., the loading), less the interest factor. See Loap- 
ING; INTEREST FacToR. [Cases: Insurance @°]127, 
2005. C.J.S. Insurance §§ 48, 438-439.] 2. The 
premium for participating life insurance. See par- 
licipating insurance under INSURANCE. 

natural premium. The actual cost of life insurance 
based solely on mortality rates. © This amount will 
be less than a net premium. See net premium. 


net level annual ium. A net premium that 
Stays the same each year. 


(Cases: Insurance 1652, 2000. C.J.S. Insurance 
§§ 205, 436-437.] 2. The portion of the premium 
that covers the estimated cost of claims. 3. The 
money needed to provide benefits under an insur- 
ance policy. @ The net premium in a life-insurance 
policy is calculated by re an assumed interest 
and mortality-table rate; it does not include addi- 
tional expense amounts that will be charged to the 
policyholder. — Also termed net valuation premium. 


net single premium. The money that must be col- 
lected from a policyholder at one time to guaran- 
tee enough money to pay claims made on an 
insurance policy. © This amount assumes that in- 
terest accrues at an expected rate and is based on 
a prediction of the likelihood of certain claims. 
(Cases: Insurance ©2037. CJS. Insurance 
§§ 518-519, 742-745, 749-754.) 


net valuation premium. See net premium. 


unearned premium. The portion of an insurance 
poe applicable to the coverage period that 

as.not yet occurred. @ In the same example as 
above under earned premium, the unearned premi- 
um after three months is $900. [Cases: Insurance 
1371, 1930, 2046. C.J.S. Insurance §§ 500-501.) 


2. A sum of money paid in addition to a regular 
price, salary, or other amount; a bonus. 38. The 
amount by which a security’s market value exceeds 
its face value. — Also termed (specif.) bond premium. 
Cf. DIscOUNT (3). 


control premium. A premium paid for shares carry- 
ing the power to control a corporation. @ The 
control premium is often computed by comparing 
the aggregate value of the controlling block of 
shares with the cost that would be incurred if the 
shares could be acquired at the going market price . 
per share. (Cases: ‘Corporations 174. CJ.S. Cor-- 
porations § 312.] 

4. The amount paid to buy a securities option. — 


Also termed (in Sense 4) option premium 


premium bond. Sec Bonn (3). 

premium loan. See LOAN. 

premium note. See NOTE (1). ; 

premium on capital stock. See paid-in surplus under 
SURPLUS. ‘ 


premium pudoris. See PRAEMIUM PUDICITIAE. 


premium rate. Insurance. The price per unit of life 
insurance. @ It is usu. expressed as a cost per thou- 
sands of dollars of coverage. Life insurers use three 
factors — the interest factor, the mortality factor, 
and the risk factor — to calculate premium rates. — 
Sometimes shortened to rate. See INTEREST FACTOR; 
MORTALITY FACTOR; RISK FACTOR. (Cases: Insurance 
@ 1541-1546. C.J.S. Insurance §§ 66-69, 71-73.] 


premium stock. See stock: 
premium tax. See TAX. 


prenatal injury. Harm to a fetus or an embryo. Cf. 
BIRTH INJURY. 


prenatal tort. See TorT. 


prender 


prender. The right to take a thing before it is of- 
fered. — Also spelled prendré. 


prender de baron (pren-dor de bar-en). [Law French 
“a taking of husband”) Hist. A plea asserting that the 
former wife of a murder victim should not be al- 
lowed to appeal a murder case against the alleged 
killer because she has since remarried. 


prendré. See rreNDER. 
prenup, n. Slang. See pRENUPTIAL AGREEMENT. 


prenuptial (pree-nop-shol), adj. Made or occurring 
before marriage; premarital. — Also termed antenup- 
tial (an-tee-nop-shol). Cf. postNuPTIAL. 


prenuptial Agreement. An agreement made before 
ma usu. to resolve issues of support and pro 
erty division if the marriage ends in divorce or by 
the death of a spore — Also uber antenupiial 
cement; antenuptial contract; wal agreement; 
premarital abuse ga pals — Sometimes 
shortened to prenup. Cf. POSTNUPTIAL AGREEMENT ; CO- 
HABITATION AGREEMENT. [Cases: Husband and Wife 
e29, 31.] 


prenuptial gift, See cirt. 
" prenuptial will. See wit. 
prepaid card. See STORED-VALUE CARD. 


prepaid expense. See EXPENSE. 
prepaid income. See INCOME. 


prepaid interest. See INTEREST (3). 


prepaid legal services. An arrangement — usu. serv- 
ing as an employee benefit — that enables a person 
to make advance payments for future legal services. 
(Cases: Attorney and Client €°137. CJ.S. Attorney 
and Client §§ 282, 331.) 


preparation. Criminal law. The act or process of devis- 
ing the means necessary to commit a crime. Cf. at- 
TEMPT. 


prepayment clause. A loan-document provision that 
permits a:-Lorrower to satisfy a debt before its due 
date, usu. without paying a penalty. [Cases: Bills and 
Notes 2129, 429. C.J.S. Bills and Notes; Letters of 
Credit §§ 86-89, 91-100, 234-236, 238.] 


prepayment penalty. See PENALTY (2). 
prepense (pree-pens), adj. Rare. Planned; deliberate 
<malice prepense>. ° 
repetition (pree-pa-tish-on), adj. Occurring before 
tie filing ofa eudart (esp. in bankruptcy) prepa 
tion debts>. 
preponderance (pri-pon-dear-ants), 1. Superiority in 
weight, importance, or influence. — preponderate 
(prt pon-deayt); vb, — preponderant (pri-pon- 
ar-ont), adj. 
preponderance of the evidence. The greater weight of 
the evidence, not necessarily established by the 
eps number of witnesses testifying to a fact but 
y evidence that has the most convincing force; 
superior evidentiary weight that, though not suffi- 
cient to free the mind wholly from all reasonable 
doubt, is still sufficient to incline a fair and impartial 
mind to one side of the issue rather than the other. 
@ This is the burden of proof in most civil trials, in 
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which the ju arty 
that, on the whole, has the stronger evidence, how- 
ever slight the edge may be. — Also termed prepon- 
derance of oof; balance of probability. See REASONABLE 
pousT. Cf. clear and convincing evidence under Evt- 
pence. [Cases: Evidence €=598. C.J.S. Evidence 
§§ 1310-1312, 1315.] 


“Criminal convictions are so serious In their 
in should be freed, if there 


is instructed’ to find for the 


there 
of the accused, satisfied 
has proved his case.” Charles Herman Kinnane, A 
Book on Anglo-American Law 662 (2d ed. 1852). 
(pri-rog-o-tiv), n. An exclusive right, pow- 
er, privilege, or immunity, usu. acquired by virtue of 
office. — prerogative, adj. 
of mercy. The limited discretionary 
power of a supreme authority, such as a state 
governer, national president, or sovereign, to 
commute a death sentence, change the method of 
execution, or issue a pardon, esp. for a person 
convicted of a capital crime. 


prerogative court. See courr. 


prerogative writ. See extraordinary writ under writ. 


pres (pray). [Law French] Near. See cy pres. 


presale. The sale of real property (such as condomini- 
um units) before construction has begun. [Cases: 
Condominium 4. C.J.S. Estates §§ 201, 207-209, 
244.) 


prescribable (pri-skrib-a-bal), adj. (Of a right) that can 
be acquired or extinguished by prescription. 


prescribe, vb. 1. To dictate, ordain, or direct; to 
establish authoritatively (as a rule or guideline). 2. 
To claim ownership through prescription. 3. To 
invalidate or otherwise make unenforceable through 
prescription. 4. To become invalid or otherwise un- 
enforceable through prescription. 


proche: adj. Having the nature of acrule or com- 
mand. ; a 


prescript, n. Archaic. A rule, law, command, or ordi- 
nance; PRESCRIPTION (2). @ A general term, ; 
may also apply to an edict, a regulation, or any 
instructive guideline. 

prescription, n. 1. The act of establishing authoritative 
rules. Cf. proscrirrion. 2. A rule so established. — 
Also termed (archaically) prescript. 3. The effect of 
the lapse of time in creating and destroying rights. 
[Cases: Limitation of Actions 1. C.J.S. Lintlations of 
Actions §§ 2-4.] 4. The extinction of a tide or right 
by failure to claim or exercise it over a long peri- 
od. — Also termed negative prescription, extincttve pre- 
scription. 5. The acquisition of title to a thing (esp. an 
intangible thing such as the use of real property) by 
open and continuous possession over a statutory 
period. — Also termed positive prescription; acquisitive 
prescription. Cf. ADVERSE POSSESSION. See (for senses 
3-5) PERIOD OF PRESCRIPTION. [Cases: Adverse Posses- 


| 
| 
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sion @1-95. C.J.S. Adverse Possession §§ 2-225, 
263-299, 327-338; Conflict of Laws § 76.) 6. Int'l law. 
The ae of a territory through a continuous 
and undisputed exercise of sovereignty over it. 7. Oil 
& gus. A Louisiana doctrine that extinguishes un- 
used mineral servitudes after ten years if there is no 
effort to discover or produce on the land or the land 
pooled with it. 


acquisitive prescription (a-kwiz-a-tiv). 1. PRESCRIP- 
TION (6). 2. Civil law. A mode of acquiring owner- 
ship or other legal rights through possession for a 
specified period of time. 

liberative prescription (lib-e-re-tiv). Civil law. A bar 
to a lawsuit-resulting from its untimely filing. La. 
Civ. Code art. 3447. @ This term is essentially the 
civil-law equivalent of a statute of limitations. See 
STATUTE OF LIMITATIONS. [Cases: Limitation of Ac- 
tions 1. C.J.S. Limitations of Actions §§ 2-4.] 


prescription in a que estate (ah kee). [Law French 
‘prescription in whose estate”’] A claim of prescrip- 
tion based on the immemorial enjoyment of the 
right by the claimant and the former owners 
whose estate the claimant has succeeded to. 


prescription of nonuse. Civil law. A mode of extinc- 
tion of a real right other than ownership (such as a 
servitude) as a result of failure to exercise the right 
for a specified period of time. 
prescriptive easement. See EASEMENT. 
prescriptive right. A right obtained by prescription 
<after a nuisance has been continuously in existence 
for 20 years, a prescriptive right to continue it is 
acquired as an easement appurtenant to the land on 
which it exists>. [Cases: Nuisance 11-17. CJ.S. 
Nuisances §§ 77, 79-82.] 


presence, n. 1. The state or fact of being in a particu- 
lar place and time <his presence at the scene saved 
two lives>. 2. Close physical proximity coupled with 
awareness <the agent was in the presence of the 
principal>. 


constructive presence. 1. Criminal law. ] impu- 
tation of having been at a crime scene, on 
having been close enough to the scene to have 
aided and abetted the crime’s commission. See 
CONSPIRACY. 2. Wills & estates. Legal imputation of a 
witness's having been in the room when a will was 
signed, based on the fact that the testator and the 
witness were able to see each other at the time of 
the signing. ® This principle was commonly em- 
ploy until the 20th century, when the presence- 
of-the-testator rule became dominant. See pres. 
ENCE-OF-THE-TESTATOR RULE. 


presence-of-defendant rule. The principle that a felo- 


4 


| presence of the court. The company or proximity of 
{ 


| 


ny defendant is entitled to be present at every major 

stage of the criminal proceeding. Fed. R. Crim. P. 

ne fae Criminal Law 636. C.J.S. Criminal Law 
161. 


the judge or other courtroom official. ¢ For pur- 
poses of contempt, an action is in the presence of the 
court if it is committed within the view of the judge 
or other person in court and is intended to disrupt 
the court's business. 


present enjoyment 


“Some decisions indicate that the term ‘In the presence of 

the court’ is to ba given a liberal | tion, that ‘the 

_ court’ consists not of the Judge, the co the Jury, or 

the Jury room individually, but of all of these combined, and 

that the court is present wherever any of its constituent 

parts Is engaged in the prosecution of the business of the 

coun according to law." 17 Am. Jur. 2d Contempt § 19 

(1990). 

presence-of-the-testator rule. The principle that a tes- 

tator must be aware (through sight or other sense) 

that the witnesses are signing the will. © Many 

jurisdictions interpret this requirement liberally, and 

the Uniform Probate Code has tae with it. 
[Cases: Wills 29117. C.J.S. Walls §§ 285-293.] 


present, adj. 1. Now existing; at‘ hand <a present 
right to the property>. 2. Being considered; now 
under discussion <the present appeal does not deal 
with that issue>. 3. In attendance; not elsewhere 
<all present voted for him>. 


present ability. See asiity.. 


present and voting. Parliamentary law. (Of a member) 
casting a vote. © The result of a vote is ordinarily 
determined with reference to the members voting 
(often termed, somewhat redundantly, as “present 
and voting”). An answer of “present” when casting a 
vote amounts to an abstention because the voter is 
indicating that he or she is present but not voting. 
See ABSTAIN (1). . 


presentation. 1. The delivery of a document to an 
issuer or named person for the purpose of initiating 
action under a letter of credi ; PRESENTMENT (3). 
(Cases: Banks and Banking €°191. C.J.S. Bills and 
Notes; Letters of Credit §§ 341-366, 368-370, 
$72~-376.] 2. Hist. Eccles. law. A benefice patrcn’s 
nomination of a person to fill a vacant benetice. @ If 
the bishop rejected the aE pee: the patron could 
enforce the right to fill the vacancy by writ of guare 
tmpedit in the Court of Common Pleas. See Quark IM- 
PeDIT. Cf, ADVOWSON; INSTITUTION (6). : 


next presentation. Hist. Eccles. law. In the law of 
advowsons, the right to present to the bishop a 
clerk to fill the first vacancy that arises in a church 
or other eéclesiastical office. 


present case. See case at bar under cast. 
present conveyance. See CONVEYANCE. 
present covenant. See COVENANT (4). .- 


presentence hearing. A proceeding at which a judge 
or jury receives and examines all relevaht informa- 
tion regarding a convicted criminal and the related 
offense before passing sentence. — Also termed sen- 
tencing hearing. [Cases: Sentencing and Punishment 
$325. C.].S. Criminal Law §§ 1480, 1492-1493, 
1495, 1779.] 


presentence-investigation report. A probation officer's 
detailed account of a convicted defendant's edu- 
cational, criminal, family, and social background, 
conducted at the court’s request as an aid in passing 
sentence. See Fed. R. Crim. P. 32(c). — Often short- 
ened to presentence report, — Abbr. PSI, PIR. [Cases: 
Sentencing and Punishment 275-301. C.J.S. Crim- 
inal Law §§ 1488, 1491, 1506-1510, 1544, 1554, 
1565.) 


present enjoyment. See ENJOYMENT. 


presenter 


presenter. Commercial law. Any person presenting a 
document (such as a draft) to an issuer for honor. 
UCC § 5-102(13). 


present estate. See present interest under INTEREST (2). 
presenting bank. See Bank. 

presenting jury. See GRAND JURY. 

present interest. See INTEREST (2). 


presentment pe sens ett: 1. The act of papiaei 
or laying before a court or other tribunal a for 
statement about a matter to be dealt with legally. 2. 
Criminal procedure. A formal written accusation re- 
turned by a d jury on its own initiative, without 
a prosecutor's previous indictment request. @ Pres- 
entments are lete in the federal courts. [Cases: 
Grand Jury 42.) 
“A grand jury ‘has two functions, either to [indict or to 
retumn a 0b Bi The Consitution speaks also of a ‘present- 
ment,’ but this [s a term with a distinct historical maaning 
well understood. Historically presentment was the 
abc by which a vane jury an tn lent 
Arg coir ota vig Sabet oda aint bgt fr 
facts they constitute a With United States 


now none Wo caine eae Mee Bo. 
ceeding by presentment is an outmoded practice.” 1 
lope tn Practice and Procedure § 110, 

at 459 (3d ed. 1999). 


3. The formal production of a negotiable instru- 
ment for acceptance or payment. [Cases: Bills and 
Notes €385-407. are Bills and Notes; Letters of 
Credit §8§ 4, 97-98, 202, 204-209, 212, 257.] 


“Presentment and dishonor occur, for Instance, when the 
holder of a check attempts to cash it at the drawee bank, 
refused because drawer 


but Ung Mbp is the lacks sufficient 
funds on deposit. The demand for ent is presentment. 
The bank’s refusal 


to ys Ae cli * 2 James J. White & 
S. Summers, Commercial Code § 16-8, at 
100 (4th ed. 1995). 
presentment for acceptance. Production of an in- 
strument to the drawee, acceptor, or maker for 
acceptance. @ This of presentment may be 
made anytime before maturity, except that with 
bills payable at sight, after demand, or after sight, 
presentment must be made within a reasonable 
time. [Cases: Bills and Notes @>388.] 


entment for payment. Production of an instru- 
ment to the drawee, acceptor, or maker for pay 
ment. © This of presentment must be made 
on the date when the instrument is due. (Cases: 
Bills and Notes €399. C.J.S. Bills and Notes; Letters 
of Credit § 205.) 


presentment of Englishry. Hist. The offering of proof 
that a slain person was English rather than (before 
the Conquest) a Dane or (after the Conquest) a 
Norman. @ This requirement was issued first by the 
conquering Danes and then by the Normans to 
protect these groups from the English by the threat 
of a village- or hundred-wide amercement if the 
inhabitants failed to prove that a dead person found 
among them was English. 


presentment warranty. See WARRANTY (2). 


present recollection refreshed. Evidence. A witness's 
memory that has been enhanced by showing the 
witness a document that describes the relevant 
events. © The document itself is merely a memory 
stimulus and is not admitted in evidence. Fed. R. 
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Evid. 612. — Also termed refreshing recollection; re- 
freshing memory; present recollection revived. Ct. PAST REC- 
OLLECTION RECORDED. [Cases: Witnesses 253. C.]J.S. 
Witnesses §§ 435, 499.] 


presents, n. pl. Archaic. ‘The instrument under consid- - 


art of the phrase these 
e longer phrase know all 


eration. @ This is usu. 
presents, which is part of 
men 


by these presents (itself a loan translation from the * 
Latin novertnt universi per praesentes). See KNOW ALL | 


MEN BY THESE PRESENTS. 
present sale. See sae. 


present sense impression. Evidence. One's perception 
of an event or condition, formed during or immedi- 
ately after the fact. @ A statement containing a pres: 
ent sense impression is admissible even if it is hear- 
say. Fed. R. Evid. 808(1). Cf. excrrep uTTERANCE. 
(Cases: Criminal Law $°419(2.15); Evidence €=120. 
C.J.S. Criminal Law § 868; Evidence § 349.) 


present use. See USE (4). 
present value. The sum of money that, with com- 


nee ee ome + 


pound interest, would amount to a specified sum at ° 


a specified future date; future value 
value today. — Also termed present worth. 


adjusted value. An asset's value determined 
by adding together its present value and the value 


added by capital-structure effects. — Abbr. APV. i 


resent value of net cash 


net ent value. The 
Pe iscounted by the cost of 


flow from a project, 
capital. @ This 
ject’s investment potential. — Abbr. NPV. 


unted to its : 


ue is used to evaluate the pro- 


preservation order. A direction to a property owner : 
to maintain a historic building or conserve a natural . 


habitat. 


preside, vb. 1. To occupy the place of authority, esp. ; 


a a judge during a hearing or trial <preside ove, 

e 
control <preside over the estate>. 

president, n. 1. The chief political executive of a 
government; the head of state. [Cases: United States 
26. C.J.S. United States 8§ 45-47.) 2. The chief 
executive officer of a corporation or other organiza- 
tion. 3. cHamR (1). 4. See cHaiR (8). See (in senses 3 & 


2 presidivg officer (3) under OFFICER (2). — presiden- 
ij. 


immediate . The last--president who 
held office before the incumbent. See EMERITUS. 


president-elect. An officer. who automatically suc- 
ceeds to the presidency when the incumbent presi- 
dent's term expires. ® If the organization’s govern- 
ing documents so provide, the president-elect may 
act as president in the incumbent president's ab- 
sence, or may assume the presidency early if the 
incumbent does not finish the term. 
president emeritus. See EMERITUS. 
presidential elector. See ELECTOR. 
Presidential message. See MESSAGE. 
president judge. See presiding judge under JUDGE. 
president of a court-martial. Military law. The senior 
member in rank present at a court-martial trial. 
(Cases: Armed Services 43; resent ustice $870. 
C.J.S. Armed Services §§ 158-160, 166-168; Military 
Justice §§ 138-139, 143, 145, 147, 153.] 


proceedings>. 2. To exercise management or _ 


se men eee 
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President of the United States. The highest executive 
officer of the federal government of the United 
States. © The President is elected to a four-year term 
by a majority of the presidential electors chosen by 
popular vote from the states. The President must be 
a natural citizen, must be at least 35 years old, and 
must have been a resident for 14 years within the 
United States. U.S. Const. art. I], § 1. (Cases: Unit- 
ed States 26. C.J.S. United States §§ 45-47.] 


presiding judge. See jupce. 
presiding juror. See juror. 
presiding officer. See OFFICER (2). 


press, n. 1. The news media; print and broadcast news 
_ organizations collectively. (Cases: Constitutional Law 
e=90(2). C.J.S. Constitutional Law § 539.] 
“The Constitution specifically selected the press, which 
includes not only newspapers, books, and magazines, but 
also humble leafiets and circulars, to Play an fmportant role 
In the discussion of public affairs.” Mills v. Alabama, 384 
U.S. 214, 219, 86 S.Ct. 1434, 1437 (1966). 


“ ‘Press’ could refer to one or more subsets of media, 
defined either by functicr or form. To the extent that exist- 
ing law defines press’ at all, it does so mostly In terms 
of specific media forms. The Supreme Court has addressed 
the matter only obliquely .... [i]t has never had to decide 
whether a particular litigant was ‘press.’ In most cases the 
question does not arise because the claimed right would be 
protected as fully by the Speech Clause as by the Press 
Clause. The cases in which the Court seems to rely on the 
Press Clause have Involved newspapers or magazines 
whose status as press was unquestioned. The Court on 
other occasions has mentioned ‘publishers and broadcast- 
joumallstc disctetion, and “newogathering’ as possible 
ui! ic ion, . as poss! 
objects of in. The most famous discussion of the 


and other established media,’ or Bhateyae sai television, 
and magazines,’" David A. Anderson, Freedom of the 
Press, 80 Texas L. Rev. 429, 436 (2002). 
2. Hist. A piecc of parchment, as one sewed together 
to make up a roll or record of judicial proceedings. 


Press Clause. The First Amendment provision that 
“Congress shall make no law ... abridging the 
freedom ... of the press.” U.S. Const. amend I. — 
Also termed Freedom of the Press Clause. 


prest (prest). Hist. A duty to be paid by the sheriff 
upon his account in the Exchequer or for money 
remaining in his custody. 


prestable (pres-ta-bal), adj. Scots law. 1. Payable. 2. 
Enforceable; exigible. @ This term appears generally 
in reference toa debt. Cf. exiGise. 


prestation (pre-stay-shan). Hist. 1. A payment (or 
presting) of money. 2. The rendering of a service. 


prest money. His!. A monetary payment made to a 
soldier or sailor on enlistment. 


presume, vb. To assume beforehand; to suppose to be 
true in the absence of proof. 


presumed bias. See implied bias under BIAS. 
presumed crime. See constructive crime under CRIME. 
presumed futher. See FaTHER. 


presumed-seller test. A method of imposing product 
liability on a manufacturer if the manufacturer, hav- 


presumption 


ing full knowledge of the product’s dangerous pro- 
pensities, would be negligent in placing the product 
on the market. 


presumption. A legal inference or assumption that a 
fact exists, based on the known or proven existence 
of some other fact or group of facts. @ Most pre- 
sumptions are rules of evidence calling for a certain 
result in a given case unless the adversely affected 
party overcomes it with other evidence. A presump- 
tion shifts the burden of production or persuasion to 
the opposing party, who can then attempt to over- 
come the presumption. See BURDEN OF PRODUCTION. 
(Cases: Criminal Law @=305; Evidence @°53-89. 
C.J.S. Criminal Law § 695; Evidence §§ 2, 130-196, 
1341.) ene 

“A presumption may be defined to bé an inference as to the 
existence of one fact from the existence of some other fact 
founded upon a previous experience of thelr connection.” 


William P. Richardson, The Law of Evidence § 53, at 25 (3d 
ed. 1928). 


absolute presumption. See conclusive presumption. 


adverse presumption. See adverse inference under n- 
TERENCE. 


artificial presumption. See presumption of law. 


conclusive presumption. A presumption that cannot 
be overcome by any additional evidence or argu- 
ment <it is a conclusive presumption that a child 
under the age of seven is incapable of committing 
a felony>. — Also termed absolute presumption; 
trrebuttable presumption; mandatory presumption; pre- 
sumption juris et de jure. Cf. rebuttable presumption. 
(Cases: Constitutional Law @253(5); Evidence 
53-89, C.J.S. Constitutional Law § 972; Evidence 

§§ 2, 130-196, 1341.] 
“‘Conclusive presumptions’ or ‘irrebuttable presumptions’ 
are usually mere fictions, to disguise a rule of substantive 
law (8.g., the conclusive presumption of malice from an. 
unexcused defamation); and when they are not fictions, 
they are usually repudiated by modem courts." John H. 
a A Students’ Textbook of the Law of Evidence 454 
“Conclusive presumptions, sometimes called irebuttable 
a rutes:of law. Thus it is sald 

a 


igi tuaory 98:: 

that under the age of fourteen years is conclusively 
presumed to be Incapabie-of committing rape. This is only 
another of that such a child cannot be found 


way 
ullty of rape.” Richard Eggleston, .Evidence, Proof and 
92 (1978). 


conditional presumption. See rebutiable presumption. 


conflicting presumption. One of two or more pre- 
sumptions that would lead to opposite results. — 
Also termed inconsistent presumption. [Cases: Evi- 
dence 88. C.J.S. Evidence § 136.] 


ay en are simply two ordinary pre- 
sumptions would give opposite results; usually they are 
teally successive presumptions. E.g., where A proves him- 
setf to be the son of N, wife of M, but M and N were already 
separated, and later M manted P, and had a son B, the later 
oN ee oe lor divorce from N before 
ion to make it valid, and yet the birth of A from a 
mamled mother be presumed legitimate, and thus the 
question whether A or B was the | son would be 
ranted opposing presumptions. But [n this the 
doctrine proninpeons ts clouded with d and 
leads to much vain speculation and logical unrealism." 
John H. Wigmore, A Students’ Textbook of the Law of 
Evidence 454 (1935). 


presumption of death 


disputable presumption. See rebuttable presumption. 

dry presumption. A presumption that has no pro- 
Eoite value unless the aity with the burden of 
proof presents evidence to support the presump- 
tion. 

factual presumption. See presumption of fact. 
heeding presumption. A rebuttable presumption 
that an injured product user would have followed 
a warning label had the product manufacturer 
provided one. (Cases: Products Liability @>75. 
C.J.S. Products Liability § 72.) 


inconsistent presumption. See conflicting presumption. 
irrebuttable presumption. See conclusive presumption. 
legal presumption. See presumption of law. 
mandatory presumption. See conclusive presumption. 
McClanahan presumption. See MCCLANAHAN PRESUMP- 
TION. 2 


mixed presumption. A presumption containing ele- 
* ments of both law and fact. 


Morgan presumption. See MORGAN PRESUMPTION. 


natural presumption. A deduction of one fact from 
another, based on common experience. [Cases: 
Evidence 58. C.J.S. Evidence §§ 2, 130-132, 134, 
1341.] 


sive presumption. A presumption that a trier 
of fact is free to accept or reject from a given seu of 
facts. — Also termed permussive inference. (Cases: 
Evidence €=58, 87. C.J.S. Evidence §§ 2, 130-135, 
152-154, 156, 173, 1341.] 
presumption juris et de jure. See conclusive presump- 


hon. 


presumption of a quurum. Parliamentary law. The 


presumption that a quorum, once established, is 
present until the chair or a member notices other- 
wise. 
presumption of fact. A type of rebuttable presump- 
tion that may be, but as a matter of law need not 
be, drawn from another established fact or group 
of facts <the possessor of recently stolen goods is, 
yA apoacers tg of fact, considered the thief>. — 
termed factual shar tae [Cases: Evidence 
@53, 87. C.J.S..Eui §§ 2, 130-135, 152-154, 
156, 173, 1341.) 
presumption of general a ion. A presumption 
that applies = the board to all legislation, as a 
result of which lawmakers need not list each such 
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presumption of innocence. See PRESUMPTION OF INNO. 
CENCE. 

presumption of intent. A permissive presumption 
that a criminal defendant who intended to commit 
an act did so. (Cases: Criminal Law 312. C.J.S. 
Criminal Law § 40.) 


presumption of law. A legal assumption that a 
court is required to make if certain facts are estab- 
lished and no contradictory evidence is produced 
<by presumption of law, a criminal defendant is 
considered innocent unt! proven guilty beyond a 
reasonable doubt>. — Also termed legal pees 
tion; artificial mption; praesumptio furis; 0~ 
presumption of law. (Cases: Evidence @86. C.J.S. 
Evidence §§ 131, 134.] 


presumption of maternity, See PRESUMPTION OF MA- 
TERNITY. 


presumption of natural and probable consequences. 
See PRESUMPTION OF NATURAL AND PROBABLE CONSE- 
QUENCES. 


presumption of paternity. See PRESUMPTION OF PATER- 
NITY. 


presumption of survivorship. See PRESUMPTICN OF 
SURVIVORSHIP. 


presumption of validity. See PRESUMPTION OF VALIDI- 
TY. 


prima facie presumption. See rebuttable presumption. 
cedural presumption. A poo that may 


e rebutted by credible evidence. [Cases: Evidence 
€>53. C.J.S. Evidence 8§ 2, 130-132, 134, 1341.) 


pseudopresumption of law. See presumption of law. 
rebuttable presumption. An inference drawn from 
certain facts that establish a prima facie case, which 
may be overcome by the introduction of contrary 
evidence. — Also termed prima facie presumption; 
disputable presumption, condilional presumption; prae- 
sumptio juris. Cf. conclusive presumption. (Cases: Evi- 
dence 89. C.J.S. Evidence §§ 131, 135, 152-156, 
160.) 
statutory umption. A rebuttable or conclusive 
irate spe that is created by statute. [Cases: 
vidence.@=53. C.J.S. Evidence §§ 2, 130-132, 134, 
1341.) . : 


Thayer presumption. See THAYER PRESUMPTION. 


presumption of death. A presumption that arises on 


the unexpected disappearance and continued ab- 


presumption in all bills. [Cases: Evidence 53-89. 
C.J.S. Evidence §§ 2, 130-196, 1341.] 


“One function of the word ‘presumption’ In the context of 
statutory interpretation is to state the resutt of this legislative 
reliance (real or assumed) on poly established legal princl- 
soa There fs a ‘presumption’ mens rea is required In 

i@ case of sta crimes, and a ‘presumption’ that 
statutory powers m rcised reasonably. These pre- 
sumptions apply although there Is no question of ling 

tn statutory wording under 


sence of a person for an extended period, commonly 
seven years. (Cases: Damages 2. C.J.S. Aeronautics 
and Aerospace §§ 272-273; Damages §§ 10-11.] 


presumption-of-fertility rule. See FERTILE-OCTOGENARI- 
AN RULE, 


presumption-of-identity rule. The common-law rule 
poretl “i - ei that unless there is a specific, applicable statute in 
ascribed as‘ fone of aeneral applica another state, a court will presume that the common 

bs hard ih of interpretation, thet pbaldy arm law has developed elsewhere identically with how it 
pemoion cf brevity on ce eet cof Leh a has developed in the court's ale state, so that the 
dreary enoug court may apply its own state’s law. © Today this rule 
ridiculous to Insist in each instance upon an enumeration of | tie. camanly ST Genial: Bee Shivsuant Packie. 


rinci ed.” Ru Cross, 
i a ing Corp. v. Commercial Union Ins., 865 F. Supp. 1577 


be exe 


ES clare ag taken for 
interpretation 142-43 (1976). 


1 


i 
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(N.D. Ga. 1994). [Cases: Evidence 80. C.J.S. Evi- 
dence § 149.} 


presumption of innocence. Criminal law. The funda- 
mental principle that a person may not be convicted 
of a crime unless the government proves guilt be- 
yond a reasonable doubt, without any burden placed 
on the accused to prove innocence. (Cases: Criminal 
Law ©308; Evidence 60. C.J.S. Criminal Law 
§ 697; Evidence §§ 146, 150, 179.] 


presumption of legitimacy. See PRESUMPTION OF PATER- 
NITY. ' : 


presumption of maternity. Family law. The presump- 
tion that the woman who has given birth to a child is 
both the genetic-:mother and the legal mother of the 
child. — Also termed maternity presumption. Cf. PpRE- 
SUMPTION OF PATERNITY. : 


presumption of natural and probable consequences. 
Criminal law. The presumption that mens rea may be 
derived from proof of the defendant's conduct. 
(Cases: Criminal Law 9312. C.J.S. Criminal Law 
§ 40.) 


' presumption of paternity. Family law. The presump- 


tion that the father of a child is the man who (1) is 
married to the child’s mother when the child was 
conceived or born (even though the marriage may 
have been invalid), (2) married the mother after the 
child’s birth and agreed either to have his name on 
the birth certificate or to support the child, or (3) 
welcomed the child into his home and later held out 
the child as his own. 7 Also baer paternity pre- 
sumption; presumption o itimacy; legitimacy presump- 
fn Gee eed wher coaey ace. (Cases Chit 
dren Out-of-Wedlock @3. C.J.S. Children Out-of- 
Wedlock §§ 13-17.] : 


presumption of survivorship. The presumption that 
one of two or more victims of a common disaster 
survived the others, based on the supposed survi- 
vor’s youth, good health, or other reason oe 
survivorship likely. [Cases: Death @5. C.J.S. Deat 
§§ 6, 15.] 


presumption of validity. Patents. The doctrine that the 
holder of a patent is entitled to a statutory presump- 
tion that the patent is valid and that the burden is 
on a challenger to prove invalidity. See BORN VALID. 
(Cases: Patents: -@7112.1. CJ.S.. Patents §§ 194, 
203-205, 207.) 
presumptive (pri-zomp-tiv), adj. 1. Giving reasonable 
grounds for belief or presumption. 2. Based on a 
resumption. [Cases: Evidence €53. C.J.S. Evidence 
§5 2, 130-132, 134, 1341.] — presumptively, adv. 


presumptive authority. See implied authority under au. 


’ THORITY (1). 


4 


presumptive damages. See punitive damages under 
DAMAGES. 


presumptive death. See DEATH. 
presumptive evidence. See EVIDENCE. 


\presumptive heir. See heir presumptive under HEIR. 
|presumptive notice. See implied notice under NOTICE. 
-presumptive proof. See conditional proof under PROOF. 


presumptive sentence. See SENTENCE. 


pretextus 


presumptive taker. See TAKER. 

presumptive title. See TITLE (2). 

presumptive trust. See resulting trust under TRUST. 
pret a usage. Civil law. A gratuitous loan for use. 


pretax, adj. Existing or occurring before the assess- 
ment or deduction of taxes <pretax income>. 
[Cases: Internal Revenue 73110; Taxation €=978. 
CJS. Internal Revenue _§§ 59-60; Taxation 
§§ 1715-1716, 1721-1722, 1727. 

pretax earnings. See EARNINGS. 


préte-nom (pret-nohm). [French] One who lends his 
name. - Be 


pretensive joinder. See JOINDER. 


preterlegal Spice ter te Bel) adj. Rare. Beyond the 
range of what is legal; not according to law <pre- 
terlegal customs>. 


pretermission (pree-tar-mish-an). 1. The condition of 
one who is pretermitted, as an heir of a testator. 2. 
The act of omitting an heir from a will. [Cases: 
Descent and Distribution @°47. C.J.S. Descent and 
Distribution §§ 51-54.) 


pretermission statute. See PRETERMITTED-HEIR STATUTE. 


pretermit (pree-tar-mit), vb. 1. To ignore or disregard 
purposely <the court pretermitted the constitutional 
question by deciding the case on procedural 
grounds>. 2. To neglect. overlook, or omit acciden- 
tally <the third child was pretermitted in the will>. 
@ Although in ordinary usage sense | prevails, in 
legal contexts (esp. involving heirs) sense 2 is usual. 
[Cases: Descent and Distribution 47. C.J.S. Descent 
and Distribution §§ 51-54.) 


pretermitted child. See pretenitted heir under Heir. 
pretermitted defense. See DEFENSE (D. 
pretermitted heir. See Her. 


pretermitted-heir statute. A state law that, under cer- 
tain circumstances, grants an omitted heir the right 
to inherjt.a share of the testator's estate, usu. by 
treating“the heir as though the testator had died 
intestate. © Most states have a pretermitted-heir stat- 
ute, under which an omitted child or spouse receives 
the same share of the estate as if.the testator had 
died intestate, unless the omission..was intentional. 
The majority rule, and that found in the Uniform 
Probate Code, is that only afterborn childsen — that 
is, children born after the execution of a will — 
receive protection as pretermitted heirs. Under that 
circumstance, an inference arises that their omission 
was inadvertent rather than purposeful. — Also 
termed pretermission statute. (Cases: Descent and Dis- 
tribution 47. CJ.S. Descent and Distribution 
§§ 51-54.) 


pretermitted spouse. See pretermitted heir under ner. 


pretext (pree-tekst), n. A false or weak reason or 
motive advanced to hide the actual or strong reason 
or motive. [Cases: Civil Rights 1137. C.J.S. Civil 
Rights §§ 34, 39-40.] — pretextual (pree-teks- 
choo-el), adj. 

pretextual arrest. See ARREST. 


pretextus (pree-teks-tes). (Latin) A pretext. 


pretium 


pretium (pree-shee-am). [Latin] Price; value; worth. 


pretium affectionis (pree-shee-om o9-fek-shee-oh- 
nis). An enhanced value placed on a thing by the 
fancy of its owner, growing out of an attachment 
for the specific article and its associations; senti- 
mental value. @ This value is not taken as a basis 
for measuring damages. 
pretium periculi (pree-shee-om po-rik-ya-lt). The 
rice of the risk, such as the premium paid on an 
insurance policy. 


pretorial court (pri-tor-ee-al). See COURT. 


pretrial conference. An informal meeting at which 
opposing attorneys confer, usu. with the judge, to 
work toward the disposition of the case by discos ing 
matters of evidence and narrowing the’ issues that 
will be tried. See Fed. R. Civ. P. 16; Fed. R. Crim. P. 
17.1. @ The conference takes place shortly before 
trial and ordinarily results in a pretrial order. — 
Often shortened to pretrial. — Also termed pretrial 
hearing. (Cases: Federal Civil Procedure @ 1921; 
Pretrial Procedure 741. C.J.S. Trial §§ 43-46.) 


pretrial detention. See DETENTION. 

- pretrial discovery. See Discovery. © 
pretrial diversiori. See pIVERSION PROGRAM (1). 
pretrial hearing. See PRETRIAL CONFERENCE. 


pretrial intervention. 1. piveRsION PROGRAM (1). 2. See 
deferred judgment under JUDGMENT. 


pretrial investigation. Military lew. An investigation to 
decide whether a case should be recommended for 
forwarding to a general court-martial. (Cases: Armed 
Services €°47(3); Military Justice @°921. Js. 
Armed Services § 165; Military Justice §§ 166-169.] 
pretrial order. A court order setting out the claims 
and defenses to be tried, the stipulations of the 
porter: and the case's A bee e rules, as agreed to 
y the parties or mandated by the court at a pretrial 
conference. See Fed. R. Civ. P. 16(e). © In federal 
court, a pretrial order supersedes the pleadings. 
(Cases: Federal Civil Procedure @°]935; Pretrial 
Procedure 747, C.J.S. Trial § 47.] 


prevail, vb. 1. To obtain the relief sought in an action; 
to win a lawsuit .<the plaintiff prevailed in the 
Supreme Court>. 2. To be commonly accepted or 
predominant <it’s unclear which line of precedent 
will prevail>. 

prevailing party. See PARTY (2). 


prevarication (pri-var-e-kay-shen), n. The act or an 

‘ instance of lying or avoiding the truth; equivoca- 
tion. — prevaricate (pri-var-a-kayt), vb. 

prevaricator (pri-var-a-kay-tar), x. [Latin] 1. A liar; an 
equivocator. 2. Roman law. One who betrays anoth- 
er's trust, such as an advocate who aids the opposing 
party by betraying the client. — Also spelled (in 
sense 2) praevanicator. 

prevent, vb. To hinder or impede <a gag order to 
prevent further leaks to the press>. 


prevention. Civil law. The right of one of several 
judges having concurrent jurisdiction to exercise 
os jurisdiction over a case that the judge is first to 
ear. 
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prevention doctrine. Contracts. The principle that each 
contracting party has an implied duty to not do 
anything that prevents the other party from per- 
forming its obligation. — Also termed prevention-of- 

formance doctrine. [Cases: Contracts 168, 303(4). 

C.J.S. Contracts §§ 346-347, 528-530.) 

preventive custody. See cusropy (1). 

preventive detention. See DETENTION. 

preventive injunction. See iInjUNCTION. 

preventive justice. See yusTice (1). 

preventive law. A practice of law that seeks to mini- 
mize a client’s risk of litigation or secure more 
certainty with regard to the client's legal rights and 
duties. @ Emphasizing planning, counseling, and the 
nonadversarial resolution of disputes, preventive law 


focuses on the lawyer's role as adviser and negoti- 
ator. 


preventive punishment. See PUNISHMENT. 
previously taxed income. See INCOME. 
previous notice. See NOTICE (6). 

previous question. See CLOSE DEBATE. 


price. The amount of money or other consideration 
asked for or given in exchange for something else; 
the cost at which something is bought or sold. 
(Cases: Contracts 229(1); Sales 74.1. C.J.S. Con- 
tracts § 379; Sales § 94~—96.] 


agreed price. The price for a sale, esp. of goods, 
arrived at by mutual agreement. ct open price. 
(Cases: Sales 975.) 

ot ae ice. The price at which two unrelat- 
ed, una liated. and nadeaperate parties would 
freely a to do business. See anm’s-length transac- 
tion under TRANSACTION; fair market value under vAL- 
UE. 


asked price. The lowest price at which a seller is 
willing to sell a security at a given time. See spREAD 
(2), 


asking price. The price at which a seller lists prop- 
erty for sale, often implying a willingness to sell for 
less — Also termed ask price; offering price. 
at-the-market price. A retail. price that:store owners 
in the same vicinity generally charge.:: 


bid price. The highest price that a prospective 
buyer is willing to pay for a security at a given 
time. See SPREAD (2). 

call price. 1. The price at which a bond may be 
retired before its maturity. [Cases: Corporations 
€468.1.] 2. See strike price. 


ceiling price. 1. The highest price at which a buyer 
is willing to buy. 2. The highest price allowed by a 
government agency or by some other regulatory 
Institution. [Cases: War and National Emergency 
108.) 


closing price. The price of a security at the end of a 
given trading day. — Also termed close. 


exercise price. See strike price. 


ex-works price. The price of goods as they leave 
the factory. See Ex works. 


em et 


ene errno, 


2 RE Ae 


EN NIL ICO AES 8 EEL ICIS ELIE IIE! Ge 


1227 


fixed price. A price that is agreed upon by a 
wholesaler and a retailer for the later sale or resale 
of an item. © Agreements to fix prices are general- 
ly prohibited by state and federal statutes. 


floor price. The lowest price at which a seller is 
willing to sell. 

liquidation price. A price that is paid for property 
sold to liquidate a debt. @ Liquidation price is usu. 
below market price. — Also termed liquidation val- 
ue. ; 


list price. A published or advertised price of goods; 
retail price. 

market price..The prevailing price at which some- 
thing is sold in a specific market. See fair market 
value under VALUE (2). ; 


mean trading price. Securities. The average of the 
daily trading price of a security determined at the 
close of the market each day during a 90-day 
period. 


net price. The price of something, after deducting 
cash discounts. 


offering price. See asking price. 

open price. The price for a sale, esp. of goods, that 
has not been settled at the time of a sale’s conclu- 
sion. UCC § 2-305. Cf. agreed price. [Cases: Sales 
78. C_J.S. Sales § 94.] 

predatory price, See PREDATORY PRICING. 

put price. See strike price. 

redemption price. 1. The price of a bond that has 
not reached maturity, purchased at the issuer's 
option. 2. The price of shares when a mutual-fund 
shareholder sells shares back to the fund. — Also 
termed liquidating price, repurchase price. (Cases: 
Corporations 2468. 1.] 

reserve price. In an auciion, the amount that a 
seller of goods stipulates as the lowest acceptable 
offer. @ The reserve price may or may not be 
announced. See WITH RESERVE; WITHOUT RESERVE. 


sales price. The total amount for which property is 
sold, often including the costs of any services ihiat 
are a part of the sale. @ Under sales-tax statutes, 
the amount is typically valued in money even if the 
value is not received in money. — Also termed 
selling price. 

spot price. The amount for which a commodity is 
sold in a spot market. 


strike _— Securities. The price for which a securi- 
4 will be bought or sold under an option contract 
if the option is exercised. — Also termed striking 
price; exercise frrice; call price; pul price. See OPTION. 
subscription price. See SUBSCRIPTION PRICE. 


suggested retail price. The sales price recom- 
mended to a retailer by a manufacturer of the 
product. 

support price. A minimum price set by the federal 
government for a particular agricultural commodi- 
ty. [Cases: Agriculture €3.5.] 

target price. A price set by the federal government 
for particular agricultural commodities. @ If the 


price-fixing 


market price falls below the target price, farmers 
receive a subsidy from the government for the 
difference. {Cases: Agriculture 3.5.] 


trade price. The price at which a manufacturer or 
wholesaler sells to others in the same business or 
industry. 


transfer price. The price charged by one segment 
of an organization for a product or service sup- 
plied to another segment of the same organization; 
esp., the charge assigned to an exchange of goods 
or services between a corporation's organizational 
units. 

unit price. A price of a food product expressed in 
a well-known measure such as ounces or pounds. 


upset price. The lowest amount that a seller is 
willing to accept for property or goods sold at 
auction. (Cases: Auctions and Auctioneers 10. 
C.J.S. Auctions and Auctioneers §§ 21-22.) 


wholesale price. The price that a retailer pays for 
agen purchased (usu. in bulk) from a wholesaler 
or resale to consumers at a higher price. 


price amendment. Securities. A change in a registration 
statement, prospectus, or prospectus supplement af- 
fecting the offering price, she underwriting and sell- 
ing discounts or commissions, the amount of pro- 
ceeds, the conversion rates, the call prices, or some 
other matter relating to the offering price. 


price/cost analysis. A technique of determining, for 
antitrust purposes, whether predatory pricing has 
occurred by examining the relationship between a 
defendant's prices and either its average variable 
cust or its average total cost. 

price discrimination. The practice of offering identi- 
cal or similar goods to different buyers at different 
prices when the costs of producing the eco are the 
same. @ Price discrimination can violate antitrust 
laws if it reduces competition. It may be either 
direct, as when a seller charges different prices to 
different buyers, or indirect, as when a seller offers 
speciakxoncessions (such as favorable credit terms) to 
some but not all buyers. [Cases: Monopolies 
@17(2.9). C.J.S. Monopolies § 96.) -: 


istent e discrimination. A monopolist's sys- 
tematic policy of obtaining different rates of return 
from different sales groupings. 


price-earnings ratio. The ratio between a stock’s cur- 
rent share price and the corporation's earnings per 
share for the last year. © Some investors avoid stocks 
with high price-earnings ratios because those stocks 
may be overpriced. — Abbr. P/E ratio. Cf. earnings 
yield under YIELD. 


price-erosion theory. Patents. A theory of lost-profits 
remedy that measures the difference between what 
an item could have sold for with patent protection 
and what it actually sold for while having to compete 
against an ree item. (Cases: Patents €=318(3). 
CJ.S. Patents 8§ 564, 566.) 

price expectancy. See EXHIBITION VALUE. 


price-fixing. The artificial setting or maintenance of 
prices at a certain level, contrary to the workings of 
the free market. © Price-fixing 1s usu. illegal per se 


price index 


under antitrust law. See Fix (3). (Cases: Monopolies 
@17(1.7). C.J.S. Monopolies §§ 83-85, 87.) 


“Price-fixing agreements may or not be aimed at 
con ete ae com ping lds dg 
ose agreements may or have power to 
control the market. But the fact! that the group cannot 
contro! the market prices does not n mean th 
the agreement 28 to pices Nas no uiely to So (ener 


pom thelr 838, are 
ned because of thelr actual or potential threat to the 
v. 


central nervous of tha nica ae United States v. 
Vacuum Ol Co. 310 U.S. 150, 225-26 n.59, 60 
8.Ct. 811,645 1.58 (1840). 
horizontal price-fixing. Price-fixing among compet- 
itors on the same level, such as retailers Sunes 
out an industry. (Cases: Monopolies @=17(1.7). 
C.J.S. Monopolies §§ 88-85, 87.] 
vertical price-fixing. Price-fixing among parties in 
the ab abe hag of distribution, such as manufac- 
turers and retailers attempting to control an item's 
resale price. [Cases: Monopolies €17(1.7). C.J.S. 
Monopolies §§ 83-85, 87.] 
price index. An index of average prices as a percent- 
age of the average prevailing at some other time 
(such as a base year). See CONSUMER PRICE INDEX; PRO- 
DUCER PRICE INDEX. 


price leadership. A market condition in which an 
industry leader establishes a price that others in the 
field slont as their own. @ Price leadership alone 
does not violate antitrust laws without other evi- 
dence of an intent to create a monopoly. 


price-level-adjusted mortgage. See MORTGAGE. 


price memorandum. Securities. A document created by 
an underwriter to exptain how securities are priced 
for a public offering and, typically, to show estimatcs 
and appraisals that are not allowed as part of the 
offering documents. 

price-renegotiation clause. Oil & gas. A provision in a 
gas contract allowing for price renegotiation from 
time to time or upon election of one of the parties. 


price support. The artificial maintenance of prices (as 
of a particular commodity) at a certain level, esp. b 
governmental action (as by subsidy). [Cases: Agricul- 
ture 3.5.] ; 

price war. A period of sustained or repeated price- 
cutting in an industry (esp. among retailers), de- 
signe to undersell competitors or force them out of 

usiness. 


priest-penitent privilege. See privILEcE (3). 

primae impressionis (pri-mee im-pres[h]-ee-ob-nis). 

_ [Law Latin] Of the first impression. See case of first 
impression under CASE. 

primae preces, See PRECES PRIMARIAE. 

prima facie (pri-ma fay-she or fay-shee), adj. [Latin] 
Sufficient to establish a fact or raise a presumption 
unless disproved or rebutted <a prima facie show- 
ing>. 

prima facie, adv. At first sight; on first appearance but 
subject to further evidence or information <the 
agreement is prima facie valid>. [Cases: Evidence 
53, 85, 584(1). CJ.S. Evidence §§ 2, 130-132, 
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134-185, 226, 729, 1300-1305, 1320, 


1326-1327, 1341-1342, 1345.) 

prima facie case. 1. The establishment of a legally 
required rebuttable presumption. [Cases: Evidence 
53, 85. C.J.S. Evidence §§ 2, 130-132, 134-135, 
1341.) 2. A party's production of enough evidence to 
allow the fact-trier to infer the fact at issue and rule 
in the party’s favor. [Cases: Evidence ©9584(1). 
C.J.S. Evidence §§ 226, 729, 1300-1305, 1320, 1324, 
1326-1327, 1342, 1345.] 


prima facie evidence. See EVIDENCE. 


prima facie presumption. See rebuttable presumption 
under PRESUMPTION. 


prima facie privilege. See qualified immunity under im. 
MUNITY (1). 


prima facie tort. See Tort. 
primage (pri-mij). See HAT MONEY. 


1324, 


primary, n. See primary election under ELECTION (3). 


primary activity. Labor law. Concerted action (such 2s 
a strike or picketing) directed against an employer 
with which a union has a dispute. Cf. sEcompary ac- 
TIVITY. 


primary agent. See AGENT (2). 
primary allegation. See ALLEGATION. 
primary amendment. See AMENDMENT (5). 


primary assumption of the risk. See assuMPTION OF 
THE RISK. 


primary authority. See auTHORITY (4). 
primary beneficiary. See BENEFICIARY. 
primary boycott. See soycorr. 


primary caregiver. Family law. 1. The parent who has 
had the greatest responsibility for the daily care and 
rearing of a child. See TENDER-YEARS DOCTRINE; PRI- 
MARY-CAREGIVER DOCTRINE. 2. The person (including a 
nonparent) who has had the greatest responsibility 
for;,the daily care and rearing of a child. — Also 
termed primary caretaker. 

primary-caregiver doctrine. Family law. The presump- 
tion that, in a custody dispute, the parent who is a 
child's main caregiver will be the child's custodian, 
assuming that he or she is a fit parent. @ This 
doctrine includes the quality and the quantity of care 
that a parent gives a child — but excludes superviso- 
ry care by others while the child is in the parent's 
custody. Under this doctrine, courts sometimes di- 
vide children into three age groups: those under the 
age of 6, those 6 to 14, and those 14 and older. For 
children under the age of 6, an absolute presump- 
tion exists in favor of the primary caretaker as 
custodian. For those 6 to 14, the trial court may hear 
the child's preference on the record but without the 
parents being present. For those 14 and older, the 
child may be allowed to choose which parent will be 
the custodian, assuming that both parents are fit. — 
Also termed primary-caretaker doctrine, primary-caregiv- 
er presumption; primary-caretaker presumption; primary- 
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caregiver preference. Cf. MATERNAL-PREFERENCE PRESUMP- 
TION; TENDER-YEARS DOCTRINE. 


primary caretaker. See pRIMARY CAREGIVER. 

primary cause. See proximate cause under CAUSE (1). 

primary committee. Bankruptcy. A group of creditors 
organized to help the debtor draw up a reorganiza- 


tion plan. [Cases: Bankruptcy 3024. C.J.S. Bank- 
rupicy §§ 193, 373.) 


primary conveyance. See CONVEYANCE. 
primary devise. See Devise. 


primary domiciliary parent. See parent. 

primary-duty doctrine. Maritime law. The principle 
that a seaman cannot recover damages if the injury 
arose from an unseaworthy.condition created by the 
seaman's breach of duty. 


primary election. See ELECTION (8). 

primary evidence. See best evidence under EVIDENCE. 

primary fact. See FACT. 

primary insurance. See 1NSURANCE. 

primary insured. See insurRep. 

primary insurer. See INSURER. 

primary jurisdiciion. Sce JURISDICTION. 

primary-jurisdiction doctrine. A judicial doctrine 
whereby a court tends to favor allowing an agency 
an initial opportunity to decide an issue in a case in 
which the court and the agency have concurrent 
jurisdiction. See pri junsdiction under yurispic- 


ry 
tion. [Cases: Administrative Law and Procedure 
228.1.) 


primary lease. See HEADLEASE. 
primary liability. See Ltasitrry. 


primary-line competition. See horizontal competition 
under COMPETITION. 


primary-line injury. Antitrust. Under the price-dis- 
crimination provisions of the Robinson—Patman Act, 
the practice of charging below-cost, predatory prices 
in an attempt to eliminate the seller's competition in 
the market. 15-USCA § 13(a). @ A primary-line 
injury, which hinders or seeks to hinder competition 
among the seller's competitors, is distinguishable 
from a secondary-line injury, which refers to dis- 
criminatory pricing that hinders or seeks to hinder 
competition among the seller's customers, by favor- 
ing one customer over another in the prices the 
seller charges. Cf. SECONDARY-LINE INJURY. 
“Liggett contends that Brown & Willlamson's discriminatory 
itive Inky by tuthenng @ predatory pring. scseme 
Goeigned to» Sune com from tre economy seamen 
of the cigarette market. This of injury, which harms 
direct competitors of the discrim ing seller, is known as a 


primary-line injury." Brooke Group Ltd. v. Brown & William- 
son Tobacco 1. 509 U.S. 208, 220, 113 S.Ct. 2578, 


primer fine 


primary officer. See principal officer under OFFICER (1). 
primary plea. See primary allegation under ALLEGATION. 


primary powers. The chief powers given by a 
pal to an agent to accomplish the agent's tas 
MEDIATE POWERS. 


primary purpose or effect. Copyright. The main reason 
for or consequence of using a product, as a test for 
whether its sale amounts to contributory negligence. 
@ The Supreme Court rejected the test in a land- 
mark copyright,case, but four justices said that if the 
primary purpose or effect of the product’s sale or 
use infringes the copyrights of others, its manufac- 
turer could be enjoined from selJing the product or 
required to pay a reasonable royalty to the copyright 
owners. Sony Corp. of Am. v. Universal City Studios, 
Inc., 464 U.S. 417, 457-500, 104 S.Ct. 774, 796-818 
(1984) (Blackmun, J.. dissenting). Cf. COMMERCIALLY 
SIGNIFICANT NONINFRINGING USE. 


primary receiver. See principal receiver under RECEIVER. 
primary reserve ratio. See RESERVE RATIO. 


primary residential responsibility. See RESIDENTIAL RE- 
SPONSIBILITY. 

primary right. See RIGHT. 
rimary term. Oil & gas. The option period — set by 
the habendum ase in ait alkand-eas lease ue 
during which the lessee has the right to search, 
develop, and produce from the property. © The 

rimary term should be long enough to allow the 

lessee to evaluaie the property and make arrange- 
ments to drill. In practice, the primary term may 
extend for 24 hours or 25 pear. depending on how 
much competition there is for leases in the area. See 
HABENDUM CLAUSE. Cf. SECONDARY TERM. 


primate (pri-mit). A chief ecclesiastic; an archbishop 
or bishop having jurisdiction over other bishops 
within a province. . 


rinci- 


. CE. 


prime, n. See prime rate under INTEREST RATE. 


prime, vb. To take priority over < Watson's preferred 


mottgage primed Moriarty’s lien>. 


prime contractor. See general contractor under CON- 
TRACTOR. % 


prime cost. See cost (v. 

prime lending rate. See prime rate under INTEREST 
RATE. » 

prime maker. See MAKER. 


prime minister. (often cap.) The chief executive of a 
pereenenary government; the head of a cabinet. — 
r. PM. 


primer (prim-or or pri-mar). [Law French] First; pri- 


mary <primer seisin>. 


prime rate. See INTEREST RATE. 


primer election. A first choice; esp., the eldest copar- 


2586 (1999). cener’s pick of land on division of the estate. See 
primary market. See MARKET. ELECTION. 
| primary mortgage market. See MORTGAGE MARKET. ° prior ee fie or par fin). [Latin] Hee A re 
: payable to the Crown on the suing out of a writ o' 
i primary obligation. See OBLIGATION. praecipe to begin a conveyance by fine. See FINE 
* primary offering. See orFERING. (). — Also termed praefine. 


primer selsin 


primer seisin. See setsin. 


prime serjeant. See premier serjeant under SERJEANT-AT- 
LAW. 


prime tenant. See TENANT. 


primitiae (pri-mish-ee-ee). [fr Latin primus “first’] See 
FIRST FRUITS (2). — primitial (pri-mish-ol), adj. 


primitive. See First FRUITS (2). 
primitive obligation. See opLicaTion. 


primo fronte (pri-moh fron-tee). [Latin] Hist. At first 
sight. 
pri tyre (pri-mo-jen-e-cher). 1. The state of be- 
ing the firstborn child among siblings. 2. The com- 
mon-law right of the firstborn son to inherit his 
ancestor's estate, usu. to the exclusion of younger 
siblings. — Also termed (in sense 2) primogenuureship. 
See 2 rQUGH ENGLISH. [Cases: Descent and Distribu- 
tion $7,] 
“if re we mean ‘that the male issue shall 
iba ee enttod' char ae fonts, seid that. when there eno ive 
or more males in equal degrees, the eldest only shall 
inherit, but the females “all together" ' [Blackstone's defini- 
tion], then ancient records may Indeed contain but scant 
references. But primogeniture embraces all the cases of 
single inheritance, and may Indeed be defined as the 
prerogative enjoyed by an eldest son or occasionally an 
eldest daughter, through law or custom, to succeed to thelr 
ancestor's inheritance In preference to younger ee 


\ more 
Ing ft to all cases of la succession depending u; 
Nority In birth." Radhabinod Pal, The History of the Law of 
Primogentture 11 (1929). 


“We might note here, parenthetically, that the English pref- 
erence for single-file male descent — that fs, the system of 
descent known as primogeniture — was never cocialy 
received In this country, Our statutes of descent and 
bution uniformly provide for pore and daughters’ sharin 


equally. meth 
than Bs eniture, which was abolished In Britain 
Ci lorms 


primogenitureship. See pRIMOGENITURE (2). 


primo loco (pri-moh loh-koh). [Latin] Hist. In the first 
place. : 

primo venienti (pri-moh ven-ee-en-ti). [Latin] To the 
one first coming. @ This refers to the former practice 
by estate executors of paying debts as they were 
presented without regard to whether the estate had 
enough assets to pay all the debts. 


primum decretum (pri-mem di-kree-tam). [Latin “first 
decree”) 1. Hist. Eccles. law. A preliminary decree 
granted in favor of the plaintiff on the nonappear- 
ance of a defendant. 2. Maritine law. A provisional 
decree. 

princeps (prin-seps), n. [Latin] Roman law. A leading 
person, esp. the emperor. 

principal, adj. Chief; primary; most important. 

principal, n. 1. One who authorizes another to act on 
his or her behalf as an agent. Cf. acenr. [Cases: 
Principal and Agent 1, 130. CJ.S. Agency §§ 2, 
4-6, 23, 25-27, 33, 38-40, 58, 391; Architects § 21.) 


apparent principal. A person who, by outward 
manifestations, has made it reasonably appear to a 
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third person that another is authorized to act as 
the person's agent. 

disclosed A principal whose identity is 
revealed by the agent to a third party. © A dis- 
closed principal is always liable on a contract en- 
tered into by the agent with the principal's au- 
thority, but the agent is usu. not liable. [Cases: 
Principal and nt 92-137. C 


JS. Agency 
§§ 44, 47, 73, 143-165; Architects § er 24.]. 


disclosed principal. A principal whose ex- 
istence — but not actual identity — is revealed by 
the agent to a third party. (Cases: Principal and 
ee 6138-146. CES. Ag $§ 166, 369-371, 
385, 387-388, 393, 412-419, 448-451.) 
undisclosed prin . A principal whose identity is 
kept secret ser pa a aia for whom the 
other party has no notice that the agent is acting. @ 
An undisclosed principal and the agent are both 
liable on a contract entered into by the agent with 
the principal's authority. [Cases: Principal and 
ent @138-146, C.J.S. Agency §§ 166, 369-371, 
385, 387-388, 393, 412-419, 448-451.] 


-2. One who commits or participates in a crime. Cf. 

ACCESSORY (2); ACCOMPLICE (2). (Cases: Criminal Law 
59-67. C.J.S. Criminal Law §§ 127-136, 143, 
998-999, 1002.] 


“Tho student should rovee that in criminal law the word 
cipal’ suggests the very converse 
represents In mercantile law. {n the former, as we have 


crime, this double use of the word may cause confusion. 
For pote if, by an Innkeeper’s directions, his chamber- 
maid jewels out of ot ora , the maid is 
the ‘principal’ In a crime, rein her master ls an accesso- 
ty before the fact; whilst she is also the agent in a tort, 
wherein her master is the ‘principal’.” J.W. Cecil Tumer, 
Kenny's Outtines of Criminal Law 89 (16th ed. 1952). 


principal in the first degree. The perpetrator of a 
crime. — Also termed first-degree principal. (Cases: 
Criminal Law @61, 78. CJ.S. Criminal Law 

§§ 130, 143-144, 148.) 
“By a prin in the first degree, we mean th jal 
Pe ag man In whose" ullty mind fay io teat 
mental of the crtninal act. Almost always 


no 

Dascgioe Gis Gieer the (cal chenden We wes Wie tae 

immediatety bat salately JW. Gee : Kenny's Out: 
m aly.” JW. umer, ‘8 Out- 

lines of Grtninal Law 828 


(16th ed. 1952). |: 
principal in the second degree. One who helped the 
perpetrator at the time of the crime. — Also 
termed at the fact; second-degree principal. 


See anertor. [Cases: Criminal Law $63, 78. C.J.S. 
Criminal Law §§ 132, 143-144, 148.] 


“The distinction between principals in the first and second 
degrees Is a distinction out a difference except in those 
rare instances In which some unusual statute has provided 
a different penalty for one of these than for the other. A 

ncipal In the first degree is ae immediate perpetrator of 


reoere ane ane " te pineal ray bO aed. | he 

ncipal. a , In the 
words of Mr. Sustice Miller that one may verpetmate acrime, 
hot only with his own hands, but ‘through the agency of 


0 wt cae cane 


NSC NET TU Tn eT lone ceneeeeemanamenanunebalnnates 


anne renee oe, ne NE TT NY That 


fee ne ee ee etn ae LTT CRE ta cee + ee 
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mechanical or chemical means, as by Instruments, poison 
or der, or by an animal, child, or other Innocent agent’ 
acting under his direction.” Rollin M. Perkins & Ronald N. 
Boyce, Criminal Law 736 (3d ed. 1982) (quoting Beausoliel 
v. United States, 107 F.2d 292, 297 (D.C. Cir. 1939)). 


3. One who has primary responsibility on an obli- 
gation, as opposed to a surety or indorser. 4. The 
corpus of an estate or trust. [Cases: Trusts €1. 
CJ.S. Trover and Conversion §§ 1-9, 14-18.] 5. The 
amount of a debt, investment, or other fund, not 
including interest, earnings, or profits. 


principal action. See main demand under DEMAND (1). 
principal challenge. See CHALLENGE (2). 

principal contract. See conTRACT. 

principal covenant. See COVENANT (1). 

principal creditor. See CREDITOR. 

principal demand. See main demand under DEMAND (). 


principal fact. 1. See fact in issue under Fact. 2. See 
ultimate fact under FACT. 


principal in the first degree. See PRINCIPAL (2). 
principal in the second degree. See PRINCIPAL (2). 


principalis wea ae ell adj. [Latin] Principal, as in 


principalis debitor (“principal debtor”). 
principal motion. See main motion under MOTION (2). - 


principal obligation. See primary obligation (2) under 
OBLIGATION. 


principal obligor. See os.icor. 
principal officer. See OFFICER (v). 


.principal place of business. See PLACE OF BUSINESS. 


principal receiver. See RECEIVER. 


Principal Register. Trademarks. The list of distinctive 
marks approved for federal trademark registration. 
© The register is maintained by the U.S. Patent and 
Trademark Office. Only marks that are strong, dis- 
tinctive, and famous are listed. 15 USCA § 1052. 
(Cases: Trade Regulation €°151. C.J.S. Trade-Marks, 
Trade-Names, and Unfair Competition §§ 147, 153.] 


principal right. See ricHT. 

principle, n. A basic rule, law, or doctrine. 

principle of finality. See FINALITY DOCTRINE. 

principle of legality. See LEGALITY (2). 

principle of nonintervention. See NONINTERVENTION. 
principle of retribution. See Lex TALIONIS. 

print. 1. Copyright. The impression made in a material 


by a die, mold, stamp, or the like; a distinctive 
stamped or printed mark or design. 2. FINGERPRINT. 


printed-matter doctrine. Patents. The rule that print- 


ed matter may not be patented unless it is a physical 
part of a patentable invention. @ For example, the 
doctrine has been used to deny patents for systems 
of representing sheet music and for methods of 
compiling directories. But it cannot be used to, deny 
a patent for computer software. [Cases: Patents ¢=5. 
CJ.S. Patents §§ 13-14, 16.] 


Printers Ink Statute. A model statute drafted in 1911 


and adopted in a number of states making it a 


priority 


misdemeanor to print an advertisement that con- 
tains a false or deceptive statement. 


prior, adj. 1. Preceding in time or order <under this 
court’s prior order>. 2. Taking precedence <a prior 
lien>. 


prior, n. Criminal law. Slang. A previous conviction 
<because the defendant had two priors, the judge 
automatically enhanced his sentence>. 


prior-appropriation doctrine. The rule that, among 
the persons whose properties border on a waterway, 
the earliest users of the water have the right to take 
all they can use before anyone else has a right to it. 
Cf. RIPARIAN-RIGHTS DOCTRINE. [Cases: Waters and Wa- 
ter Courses €°140. CJ.S. Waters §§ 376, 380, 
391-393.] 


prior art. See art. 


prior-claim rule. The principle that before suing for a 
tax refund or abatement, a taxpayer must first assert 
the claim to the Internal Revenue Service. [Cases: 
Internal Revenue 5003.) 


prior consistent statement. See STATEMENT. 


| prior creditor. See CREDITOR. 


prior-exclusive-jurisdiction doctrine. The rule that a 
court will not assume in rem jurisdiction over prop- 
erty that is already under the jurisdiction of another 
court of concurrent jurisdiction. 


prior inconsistent statement. See STATEMENT. 


priori petenti (pri-or-1 apirapatey {Latin “to the first 
person applying”] Wills & estates. The principle that 
when two or more persons are equally entitled to 
administer an estate, the ‘court will appoint the per- 
son who applies first. 


priority. 1. The status of being earlier in time or 
higher in degree or rank; precedence. 2. Commercial 
_ law. An established right to such precedence; esp., a - 
creditor's right to have a claim paid before other 
creditors of the same debtor receive payment. 
[Cases: Secured Transactions @>138-145. C.J.S. Se- 
{ured Transactions §§ 88, 90-102, 106-107, 118.] 3. 
The doctrine that, as between two courts, jurisdic- 
tion should be accorded the court in which proceed- 
ings are first begun. [Cases: Courts 475, 493, 514; 
Federal Courts 71145. C.J.S. Courts §§ 188, 211, 
224.) 4. Patents & trademarks. The status of being first 
to invent something (and therefore be potentially 
eligible for patent protection) or to ust a mark in 
trade (and therefore be potentially eligible for trade- 
mark registration). [Cases: Patents 90; Trade Reg- 
ulation 66. C.J.S. Patents §§ 120-125; Trade- 
Marks, Trade-Names, and Unfair Competition 
§§ 29-30.] 
riority of adoption. Trademarks. Priority in design- 
ing or creating a trademark. @ Priority of adoption 
does not in itself confer the right to exclusive use 
of a mark if someone else was first to use it in 
commerce. — Also termed priority of appropriation; 
priority of invention. Cf. priority of use. 
priority of appropriation. Trademarks. See priority of 
adoption. 


priority of invention. 1. Patents. The determination 
that one among several patent applications, for 


priority award 


substantially the same invention, should. receive 
the patent when the U.S. Patent and Trademark 
Office has declared interference. @ This determi- 
nation depends on the date of conception, the 
date of reduction to practice, and diligence. 
(Cases: Patents © 90, 106. CJ.S. Patents 
§§ 120-125, 159-162, 165.] 2. Trademarks. See pri- 
orily of adoption. 
priority of use. Trademarks. Priority in using a mark 
in actual commerce. @ The priority of use, not the 
priority of adoption, determines who has the right 
to protection. Cf. priority of adoption. (Cases: Trade 
Regulation 66. C.].S. Trade-Marks, Trade-Names, 
Unfair Competition §§ 29-80.) 
priority award. Palents. A final judgment by the U.S. 
Patent and Trademark Office designating one party 
in an interference contest as the first inventor. — 
Also termed award.in interference. 


priority claim. See CLAIM (6). 
priority contest. See INTERFERENCE (8). 
priority date. See DATE. 
_ priority-jurisdiction rule. See FiRst-10-FILE RULE. . 
priority lien. See prior lien under LIEN. 
priority of liens. The ranking of liens in the order in 
which they are perfected. 


laesit (pri-ar lee-sit). [Law. Latin] Scots law. He 

(or she) first injured. @ The phrase usu. referred to 
the provocation for an assault. 

prior lien. See Lien. 

prior (pri-er pet-enz). [Latin] The person first 
applying. 

prior preferred stock. See stock. 

prior publication. Patents. Public disclosure of the 
basis for or existence of an invention, made before 
fling a patent application for the invention. @ If the 
publication was made more than a year before the 

pa a paren is filed, the patent is barred by statute. 

Publication occurs when the information is made 

available to any member of the general public. See 

limited 


t 


ication under PUBLICATION. [Cases: Patents * 


€>67. C.J.S. Patents § 52.) 


prior-relationship:.rape. See relationship rape under 
RAPE. 


prior restraint. A. | aba altantes restriction on speech 
or publication before its actual expression. @ Prior 
restraints violate the First Amendment unless the 
speech is obscene, is defamatory, or creates a clear 
and present danger to society. [Cases: Constitutional 
Law €90(3). C.J.S. Constitutional Law §§ 502, 542, 

546~-550.] 
“The legal doctrine of prior restraint (or formal censorship 


censor, one In the watershed, can create a drought of 
information and ideas long before they reach the fertile 
plain of people's minds. tn the United States, the doctrine of 
prior restraint has been firmly opposed by the First 

ment to the Co i ie Court, per- 
haps most notably tn the cage Neary, Minnesota, decid- 
ed in 1931. But the philosophy behind that doctrine fives 
rea 4 on, and shows no signs of infirmities of age.” 
David G, Clark & Earl R. Hutchinson, Mass Media the 
Law 11 (1970). 
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prior sale. Patents. Sale or offer of sale of an invention 
before a patent is applied for. @ If the sale occurred 
more than one year before the application is filed, 
the patent is barred by statute. a5 USCA § 102(b). 
rei Patents €°76. C.J.S. Patents §§ 107, 110- 
111.) 


prior sentence. See SENTENCE. 
ptior-use bar. See puBLic-USE BAR. 


prior-use doctrine. The principle that, without legisla- 
tive authorization, a government agency may not 
appropriate property already devoted to a public 
use. [ : Eminent Domain 47, C.J.S. Eminent 
Domain § 58.) 


prior-user right. Patents. The right of a first inventor 
to continue using an invention after someone else 
has patented it. @ This right protects first inventors 
in most countries from the harsh effects of a first-to- 
file system. See PRIVATE-USE EXCEPTION (2). 

prisage (pri-zij). Hist. A royal duty on wine imported 
into England. ® Prisage was replaced by butlerage in 
the reign of Edward I. Cf. suTLerace. 


prisel en auter lieu (pri-zal awn oh-tayl-yoo). [Law 


French “a taking in another place] A plea in abate- 
ment in a replevin action. . 


prison. A state or federal facility of confinement for 
convicted criminals, esp. felons. — Also termed peni- 
tentiary; penal institution; adult correctional institution. 
Cf. Jat. (Cases: Prisons 1. C.J.S. Prisons and Rights 
of Prisoners §§ 2-3.] 
private prison. A prison that is managed by a 
private company, not by a governmental agency. 


prison breach. A prisoner's forcible breaking and 
departure from a place of lawful confinement; the 
offense of escaping from confinement in a prison or 
jail. @ Prison breach has traditionally been distin- 
guished from escape by the presence of force, but 
some jurisdictions have abandoned this distinc- 
tion: — Also termed prisor breaking; breach of prison. 
Cf. escape (2). [Cases: Escape €=4. C.].S. Escape §§ 8, 
16-18.] 
“Breach of prison by the offender himself, when committed 
ey Cae ee ey oe common law: or even 
conser to break it. But this Bevery fe omoned by the 
Ge frangentibus. prisonam, | . ll, which enacts 
that.no person shall have judgment of fifé-or member, for 
breaking prison, unless committed for some offence. 
So that to break prison, when | committed for any 
treason or felony, remains still.a felony as‘at the common 
law; and to break prison, when lawfully confined upon any 
other inferter charge, Is still punishable as a high misde- 
meanor by fine and Imprisonment.” 4 William Blackstone, 
Commentaries on the Laws of England 130-31 (1769). 


prison camp. A usu. minimum-security camp for the 


detention of trustworthy prisoners who are often 
employed on government projects. 


prisoner. 1. A person who is serving time in prison. 2. 
A person who has been apprehended by a law- 
enforcement officer and is in custody, regardless of 
whether the person has yet been put in prison. Cf. 
CAPTIVE (1). 

cut of or away from prison, ffs important to have leary 
out of or ‘om prison, ft is im va 

mind the meaning oF the word ‘prison.’ tf an officer arrests 
an offender and takes him to jail the | does not think 
of the offender as being ‘In prison’ until he is safely behind 
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locked doors, but no one hesitates to speak of him as a 
‘prisoner’ from the moment of apprehension. He ts a prison- 
er because he {s ‘in prison ... whether he were actually in 
the walls of a prison, or only in the stocks, or in the custody 
of any person who had lawtully arrested him ....'" Rollin 
M. Perkins & Ronald N. Boyce, Criminal Law 866 (3d ed. 
1882) (quoting 2 Hark. P.C. ch. 18, § 1 (6th ed. 1788)). 
prisoner at the bar. Archaic. An accused person who is 
on trial. 


prisoner of conscience. Intl law. A person who, not 
having used or advocated the use of violence, has 
been imprisoned by reason of a political, religious, 
or other conscientiously held belief or by reason of 
ethnic origin, sex, color, or language. 


prisoner of war. A person, usu. a soldier, who is 
captured by or, surrenders to the enemy in war- 
time. — Also termed captive. — Abbr. POW. 


prisoner’s dilemma. A logic problem — often used by 
law-and-economics scholars to illustrate the effect of 
cooperative behavior — involving two prisoners who 
are being separately questioned about their partic- 
ipation in a crime: (1) if both confess, they will each 
receive a 5-year sentence; (2) if neither confesses, 
they will each receive a 3-year sentence; and (3) if 
one confesses but the other does not, the confessing 
prisoner will receive a 1-year sentence while the 
silent prisoner will receive a 10-year sentence. See 
EXTERNALITY. 


prist (prist). [Law French] Hist. Ready. @ In oral 
pleading, this term was used to express a joinder of 
issue. 


privacy. The conditicn or state of being free from 
public attention to intrusion into or interference 
with one’s acts or cecisions. 


autonomy privacy. An individual's right to control 
his or her personal activities or intimate personal 
decisions without outside interference, observa- 
tion, ur intrusion. @ If the individual's interest in 
an activity or decision is fundamental, the state 
must show a compelling public interest before the 
\private interest can be overcome. If the individu- 
al’s interest is acknowledged to be less than funda-. 
mental or is disputed, then a court must apply a 


balancing test: Hill v. NCAA, 865 P.2d 633, 653, 
654 (Cal. 1994). ; 
informational privacy. Tort. A private person’s 


right to choose to determine whether, how, and to 
what extent information about oneself is communi- 
cated to others, esp. sensitive and confidential 
information. 


privacy, invasion of. See INVASION OF PRIVACY. 
privacy, right of. See RIGHT OF PRIVACY. 
privacy act. See PRIVACY LAW (1). 


Privacy Act of 1974. An act that regulates the govern- 
ment's creation, collection, use, and dissemination of 
records that can identify an individual by name, as 
well as other personal information. © The Act was 
amended in 1990 and in 1994. 18 USCA § 552a. 


privacy law. 1. A federal or state statute that protects 
a peseoe? right to be left alone or that restricts 
public access to personal information such as tax 
returns and medical records. — Also termed. pri 
act. [Cases: Records €-31. CJ.S. Criminal Law 


private Injury 


§§ 449-450; Records §§ 74-92.) 2. The area of legal 
studies dealing with a person's right to be left alone 
and with restricting public access to personal infor- 
mation such as tax returns and medical records. 

privacy privilege. See pRIvILEGE (3). 

privata delicta (pri-vay-te di-lik-ta). [Latin] Roman law. 
Private wrongs; torts. See DELICT. Cf. PUBLICA DELICTA. 

privatae leges (pri-vay-tee lee-jeez). [Law Latin] Scots 
law. Personal laws. @ These were laws, such as a 
pardon, that affected a single individual, not a class 
of people. 

private, adj. 1. ries or belonging:to an individual, 
as opposed to the public or the government. 2. (Of a 
company) not having shares that are freely available 
on an open market. 3. Confidential; secret. 


private act. See spécial statute under STATUTE. 
private action. See civil action under ACTION (4). 
private adoption. See aporrion. 

private agent. See AGENT (2). 

private annuity. See ANNUITY. 

private attorney. See ATTORNEY (1). 


private-attorney-general doctrine. The equitable prin- 
ciple that allows the recovery of attorney’s fees to a 
party who brings a lawsuit that benefits a significant 
number of people, requires private enforcement, 
and is important to society as a whole. [Cases: Costs 
194.42; Federal Civil Procedure 2787.2. C.J.S. 
Costs § 130.] : 


private bank. See BANK. 

private bill. See Bit (3). 

private boundary. See BouNDARY. 

private brand. See BRAND. 

private carrier. See CARRIER. 

private contract. See CONTRACT. | 
qprivate corporation. See CORPORATION. 

private delict. See peticr. 

private easement. See EASEMENT. 


privateer (pri-va-teer), n. 1. A vessel.owned and oper- 
ated by private persons, but authorized by a nation 
on certain conditions to damage the commerce of 
the enemy by acts of piracy. 2. A sailor on such a 
vessel. 


privateering, n. Int'l law. The practice of arming pri- 
vately owned merchant ships for the purpose of 
attacking enemy trading ships. @ Before the practice 
was outlawed, governments commissioned privateers 
by issuing letters of marque to their merchant fleets. 
Privateering was sharers by the Declaration of 
Paris Concerning Naval Warfare of 1856, which has 
been observed by nearly all nations since that 
time. — privateer, vb. 


private fact. See FAcT. 

private foundation. See FOUNDATION. 

private grant. See GRANT. 

private injury. See personal injury (2) under injury. 


private international law 


private international law. See INTERNATIONAL IAW. 


private judging. A type of alternative dispute resolu- 
tion whereby the parties hire a private individual to 
hear and decide a case. @ This process may occur as 
a matter of contract between the parties or in con- 
nection with a statute authorizing such a process. — 
Also termed rent-a-judging. 


“tn contrast (to arbitration), private judging Is a less con- 
, less Ized process. reement, usually 


... be: (1 red to use the same ru 
ny a ciooies ieee ord! 
to public view 
former ju 


pay for, the judge.” Stephen J. Ware, 
esolution § 2.54, at 113 (2001). 


private law. 1. The body of law dealing with private 
persons and their property and relationships. Cf. 
PUBLIC LAW UD. 2. See spectal law under Law. 


‘private letter ruling. See LETTER RULING. 
private morality. See MORALITY. 


private mortgage insurance. See mortgage insurance 
under INSURANCE. 


private necessity. See NECESSITY. © 


private nonoperating foundation. See private founda- 
tion under FOUNDATION. 


private nuisance. See NUISANCE. 

private offering. See OFFERING. 

private operating foundation. See FOUNDATION. 
private person. See PERSON (1). 


private placement. 1. family law. The placement of a 
child for adoption by a parent, lawyer, doctor, or 
private i rathér than by a government agency. 
@ At least eight states have prohibited private-place- 
ment adoptions. — Also termed direct placement. 


(Cases: Adoption €6-7.8. C.J.S. Adoption of Persons | 


§§ 25-40, 51~-72.] 2. Securities. See private offering 
under OFFERING. 


private-placement adoption. See private adoption un- 
der ADOPTION. 

private power. See POWER (8). 

private prison. See Prison. 

private property. See PROPERTY. 

private prosecutor. See PROSECUTOR (2). 


private publication. See limited publication under PuBLi- 
CATION. 


private reprimand. See REPRIMAND. 
private right. See RIGHT. 

private right-of-way. See EASEMENT. 
private river. See RIVER. 

private sale. See SALE. 

private school. See scHoo.. 
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private seal. See seat. 
private search. See SEARCH. 


private sector. The part of the economy or an indus- 
try that is free from direct governmental control. Cf. 
PUBLIC SECTOR. 


private servitude. See SERVITUDE (2). 

private signature. See SIGNATURE. 

private statute. See special statule under sTAruTE. 
private stream. See sTREAM. 

private treaty. See TREATY (3). 

private trust. See TRUST. 


private-use exception. 1. Copyright. rain-ust. 2. Patents. 
An exception to the public-use statutory bar, allow- 
ing the inventor to use the invention for personal 
benefit for more than one year without abandoning 
patent rights under the statutory bars. — Also 
termed prior-user right. (Cases: Patents 8°75. C.J.S. 
Patents §§ 107-109. 


private war. See war. 
private water. See WATER. 
private way. See way. 
private wharf. See wHarr. 
private wrong. See WRONG. 
private zoning. See zoniNG. 


privation (pri-vay-shan). 1. The act of taking away or 
withdrawing. 2. The condition of being deprived. 


privatization (pri-va-ta-zay-shen), n. The act or pro- 
cess of converting a business or industry from gov- 
ernmental ownership or control to private enter- 
prise. — privatize, vd. 
privatum | ele dieiee [Latin] Private. @ This term 
eppeatee in phrases such as jus privatum (‘‘private 
w"). 


privies (priv-eez). See privy. 


privigna (pri-vig-na), n. [Latin] Roman & civil law. A 
daughter of one’s husband or wife by a previous 
marriage; a stepdaughter. 


privignus (pri-vig-nos). [Latin] Roman &xcivil law. A 
son of one’s husband or wife.by.a previdus marriage; 

a stepson. ee ee 
privilege. 1. A or aad legal right, exemption, or im- 
munity granted to a person‘or class of persons; an 
exception to a duty. @ A privilege grants someone 
the legal freedom to do or not to do a given act. It 
immunizes conduct that, under ordinary circum- 

stances, would subject the actor to liability. 
absolute privilege. A privilege that immunizes an 
actor from suit, no matter how wrongful the action 
might be, and even though it is done with an 
improper motive. Cf. quatifted privilege. (Cases: Li- 
bel and Slander €36; Torts 16. C.J.S. Libel and 
Slander; Injurious Falsehood §§ 58, 65, 69; Right of 
Privacy and Publicity §§ 20, 28, 31-33, 44; Torts 
§ 7, 12, 14-15, 51, 64, 92~93.] 


audit privilege. See AUDIT PRIVILEGE. 
conditional privilege. See qualified privilege. 
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courtroom privilege. See judicial privilege. 
deliberative-process privilege. A privilege permit- 
ting the government to withhold documents relat- 
ing to policy formulation to encourage open and 
independent discussion among those who develop 
government policy. (Cases: Witnesses €°216(1). 
C.J.S. Witnesses §§ 361-364, 366-367.) 


judicial privilege. Defamation. The privilege pro- 
tecting any statement made in the course of and 
with reference to a judicial proceeding by any 
judge, juror, party, witness, or advocate. — Also 
termed courtroom ge. (Cases: Libel and Slan- 
der 38. .CJ.S. Libel oa Slander; Injurious False- 
hood § 71.) 


legislative. privilege. Defamation. The privilege pro- 
tecting (1) any statement made in a legislature by 
one of its members, and (2) any paper published 
as part of legislative business. — Also termed (in a 
parliamentary system) iamenta: ivilege. 
{Cases: Libel and serie est CIS. Eiet and 
Slander; Injurious Falsehood § 76.) 


litigation privilege. A privilege protecting the attur- 
neys and parties in a lawsuit from defamation 
claims arising from statements made in the course 
of the suit. [Cases: Libel and Slander €38. C.J.S. 
Libel and Slander; Injurious Falsehood § 71.} 


official privilege. The privilege immunizing from a 
defamation lawsuit any statement made by one 
state officer to another in the course of official 
duty. [Cases: Libel and Slander €=39, 42. C.J.S. 
Libel and Slander; Injurious Falsehood §8 69-70, 
99-100, 103.) 


privilege from arrest. An exemption from arrest, as 
that enjoyed by members of Congress during legis- 
lative sessions. U.S. Const. art. I, § 6, cl. 1. [Cases: 
Arrest €59. C.].S. Arrest § 5.] 


qualified privilege. A puvileee that immunizes an 
actor from suit only when the privilege is properly 


exercised in the performance of a legal or moral. 


duty. — Also termed conditional privilege. CE. abso- 
lute privilege. [Cases: Libel and Slander ¢=>41; Offi- 
cers and Public Employees ©7114; Torts 16. 
CJS. Libel and Slander; Injurious Falsehood §§ 59, 
62-65, 83-87, 90; Gnd Public Employees 
§ 247-248, 251-258; Right of Privacy and 
&§ 20, 28, 31-33, 44; Torts §§ 7, 12, 14-15, 51, 64, 
92-93.) 

cua peters is an intermediate case between 


of priviege and the presence of absolute 
pivlego. REY, Salmond on the Law of Torts 165 
(17th ed. 1977) 


special privilege. 1. A privilege granted to a person 
or class of persons to the exclusion of others and 
in derogation of the common right. 2. See personal 
privilege under PRIVILEGE (6). 


testimonial privilege. A right not to testify based on 

a claim of privilege; a privilege that overrides a 

witness's duty to disclose matters within the wit- 

ness’s knowledge, whether at trial or by deposi- 

Sere [Cases: Witnesses €=297. C.J.S. Witnesses 
] 


- nesses C197. C.J. 


privilege 


viatorial privilege (vi-a- tor-ee-el). A privilege that 
overrides a person's duty to attend court in person 
and to testify. 


work-product privilege. See WORK-PRODUCT RULE. 


2. An affirmative defense by which a defendant 
acknowledges at least part of the conduct com- 
plained of but asserts that the defendant's conduct 
was authorized or sanctioned by law; esp., in tort 
law, a circumstance justifying or excusing an inten- 
tional tort. See JUSTIFICATION (2). Cf. IMMUNITY (2). 
(Cases: Torts 16. C.].S. Right of Privacy and Pub- 
lictty §§ ny 28, 31~33, 44; Torts $8 7, 12, 4-15, 51, 
64, 92-93.] 3. An evidentiary rule that gives a 
witness the option to not disclose the fact asked for, 
even though it might be relevant; the right to 
prevent disclosure of certain information in court, 
esp. when the information was originally communi- 
cated in a professional or confidential relationship. 
© Assertion of a privilege can be overcome by proof 
that an otherwise privileged communication was 
made in the presence of a third party to whom the 
rivilege would not apply. (Cases: Witnesses 
184-223. C.J.S. Witnesses §§ 297-389.] 


accountant-client privilege. The protection afford- 
ed to a client from an accountant’s unauthorized 
disclosure of materials submitted to or prepared 
by the accountant. @ The privilege is not widely 
recognized. (Cases: Witnesses 7196.2. C.J.S. Wit- 
nesses § 356.] 
antimarital-facts privilege. See marital privilege (2). 
attorney-client privilege. The client's right to re- 
fuse to disclose and to prevent any other person 
from disclosing confidential communications be- 
tween the client and the attorney. — Also termed 
client privilege; client’s privilege. (Cases: Wit- 
. Witnesses §§ 316-340.] 
“There are a number of ways to one the essential 
giements of the attom to provide for ari 


MV . of the most copulr ts Wigmore’s 
schema: ‘(1) ular legal advice of any kind is egy aun, 


conf oot the client ( Phe oe . 
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rotected 6) himsetf Oy 


toga eave, (8 r, (8) (toept te the patviioge 
organtzation rues, there is some question 
to whether k com oe nplstely stones states the modem privilege.” 24 
hates Alan Wight & Kenneth W. Graham Jr., feral 
Practice and Procedure § $473, at Tog-04 (1886) quoting 
8 John n Henry Wigmore, Evidence § 2282, in T. 
McNaughton ). 


rev., 1961) 
ce stare ne san oa ie oe 
: n age 88 sup 
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perceived to play eh a aiverceny rs a self. Cur em 
of anton Cares o lewyet in the rote of fighter fr the 
party whom he A strong tradition of vey 
attaches to to the al Honship of attomay and client, and th 
tradition would be outrag routine examination of ne 
: as to the client's confidential disclosures ing 
business. To the extent that the evidentiary 
piivege, then, Is ete iy On ed to an entire code of 
professional condu to envision drastic curtal!- 
ec ving eriloge without substantial modification of is 
[cal system to which the privil is me 
anetiaty* do Wee anne McCormick en Evidence . ‘a7, 
at 121-22 (4th ed 
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client’s privilege. See attorney-client privilege. 


privilege 


doctor-patient privilege. The right to exclude from 
discovery and evidence in a legal proceeding any 
confidential communication that a patient makes 
to a physician for the purpose of diagnosis or 
treatment, unless the patient consents to the dis- 
closure. — Also termed patient—physician privilege; 


physician—patient privilege; ian-client privilege. 
[Cases: Witnesses €=207. CJ.S. tinesses 
§§ 341-355.) 


editorial privilege. See journalist's privilege (2). 
executive privilege. A privilege, based on the consti- 
tutional doctrine of separation of powers, that 
exempts the executive branch of the federal gov- 
ernment4rom usual disclosure requirements when 
the matter to be disclosed involves national securi- 
ty or foreign policy. Cf. executive immunity under 1M- 
MUNITY (1). (Cases: Witnesses €=216. C.J.S. Wit- 
nesses §§ 361-364.] 
husband-wife privilege. See marital privilege. 
informant’s privilege. The qualified privilege that a 
government can invoke to prevent disclosure of 
the identity and communications of its informants. 
® In exercising its power to formulate evidentiary 
rules for federal criminal cases, the U.S. Supreme 
Court has consistently declined to hold that the 
government must disclose the identity of infor- 
mants in a preliminary hearing or in a criminal 
trial. McCray v. Illinois, 386 U.S. 300, 312, 87 S.Ct. 
1056, 1063 (1967). A aed can, ‘however, usu. 
overcome the privilege by cemonauns that the 
need for the information outweighs the public 
interest in maintaining the privilege. — Also 
termed informer's privilege. [Cases: Criminal Law 
27.6; Witnesses €216(4). C.J.S. Criminal Law 
§ 495; Witnesses § 365.) 
joint-defense privilege. The rule that a defendant 
can assert the attorney-client privilege to protect a 
confidential communication made to a codefen- 
dant's lawyer if the communication was related to 
the defense of both defendants. — Also termed 
common-interest doctrine. [Cases: Witnesses ¢>199(2). 
C.J.S. Witnesses § 325.] 
journalist’s slege. 1. A reporter's Padi aia 
under constitutional or statutory law, from being 
compelled to testify about confidential information 
or sources. — Also termed reporter's privilege; news- 
man 3 previlese. See SHIELD LAW (1). [Cases: Witnesses 
S>196.1. C.J.S. Witnesses § 358.] 2. A publisher's 
protection against defamation lawsuits when the 
publication makes fair comment on the actions of 
public officials in matters of public concern. —. 
Also termed editorial privilege. See FAIR COMMENT. 
(Cases: Libel and Slander @-49. C.J.S. Libel and 
Slander; Injurious Falsehood §§ 98, 102-104.] 
lawyer-client privilege. See attorney-client privilege. 
marital privilege. 1. The privilege allowing a 
spouse not to testify, and to prevent another per- 
son from testifying, about confidential communica- 
tions between the spouses during the marriage. — 
Also termed marital-communications privilege. [Cases: 
Witnesses 187. C.J.S. Witnesses §§ 299-315.) 2. 
The privilege allowing a spouse not to testify in a 
criminal case as an adverse witness against the 
other spouse, regardless of the subject matter of 
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the testimony. — Also termed (in sense 2) privilege 

inst adverse spousal testimony; antimarital-facts priv- 
lege. [Cases: Witnesses @951. C.J.S. Witnesses 
§§ 147, 159, 163-164, 171, 173.] 3. The privilege 
immunizing from a detamation lawsuit any state- 
ment made between husband and wife. — Also 
termed (in all senses) spousal privilege; husband-wife 
privilege. 


national-security privilege. See state-secrets privilege. 
newsman’s privilege. See journalist's privilege (1). 


parliamentary privilege. 1. See legislative privilege 
under PRIVILEGE (1). 2. PRIVILEGE (6). 


potest peicen privilege. See doctor-patient privi- 
ge. 


por privilege. A privilege that protects 
m disclosure he | procerdings and reports of a 
medical facility's peer-review committee, which re- 
views and oversees the patient care and medical 
services provided by the staff. (Cases: Witnesses 
@184(1). C.J.S. Witnesses § 297.] 


Pesci cia privilege. See doctor-patient privi- 
ge. 


political-vote privilege. A privilege to protect from 
compulsory disclosure a vote cast in an election by 
secret ballot. 

priest-penitent privilege. The privilege barring a 
clergy member from testifying about a confessor’s 
communications. — Also termed ¢ n—penitent 
privilege. (Cases: Witnesses €=215. C.].S. Witnesses 
§§ 359-360.] 


privacy privilege. A defendant's right not to dis- 
close private information unless the plaintiff can 
show that (1) the information is directly rclevani to 
the case, and (2) the plaintiff's need for the infor- 
mation outweighs the defendant's need for nondis- 
closure. @ This privilege is recognized in California 
but in few other jurisdictions. 


privilege against adverse spousal testimony. See 
bi suilege (2). 


privilege against self-incrimination. Criminal law. 1. 
RIGHT AGAINST SELF-INCRIMINATION. 2. A criminal de- 
fendant's right not to be asked any questions by 
the judge or prosecution unless the defendant 
chooses to testify. — Also termed. right not to be 
questioned. 


Reciyabe| to the rule, neither the judge nor the prosecu- 
tion Is led at any stage to question the accused unless 
he chooses to give evidence.... This rule may be called 
- the accused’s right not to be questioned; In America it Is 
termed the ege against seif-incrimination. The latter 
expression Is more apt as the name for another rule, the 
lege of any witness to refuse to answer an incriminating 
pre rngpl this Is elt from ie nie. pales ae eect, 
applying only to persons a of crime, preven 
the pile at from asked. The person charged with 
crime has not merely the liberty to refuse to answer a 
questicn Incriminating himself; he Is freed even from the 
embarrassment of being asked the question.” Glanville 
Willams, The Proof of Gullt 37-38 (3d ed. 1963). 


psychotherapist-patient privilege. A privilege that a 
person can invoke to prevent the disclosure of a 
confidential communication made in the course of 
diagnosis or treatment of a mental or emotional 
condition by or at the direction of a psychothera- 
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pist. @ The privilege can be overcome under cer- 
tain conditions, as when the examination is or- 
dered by a court. — Also termed psychotherapist- 
client privilege. (Cases: Witnesses 9214.5. C.J.S. 
Witnesses §§ 342, 349.] 


reporter's privilege. See journalist's privilege (1). 


self-critical-analysis privilege. A privilege protect- 
ing individuals and entities from ‘divulging the 
results of candid assessments of their compliance 
with laws and regulations, to the extent that the 
assessments are internal, the results were intended 
from the outset to be confidential, and the infor- 
mation is of a ype that would be curtailed if it 
were forced to be disclosed. @ This privilege is 
founded on the public policy that it is beneficial to 
permit individuals and entities to confidentially 
evaluate their compliance with the law, so that 
they: will monitor and improve their compliance 
with it. — Also termed self-policing privilege; self- 
evaluation privilege. [Cases: Witnesses >184(1). 
C.J.S. Witnesses § 297] 

spousal privilege. See marital privilege. 

state-secrets privilege. A privilege that the govern- 
ment may invoke against the discovery of a materi- 
al that, if divulged, could compromise national 
security. — Also termed national-security privilege. 
[Cases: Witnesses @216(1). CJS. Witnesses 
§§ 361-364, 366-367.] 


tax-return privilege. A privilege to refuse to divulge 
the contents of a tax return or certain related 
documents. @ The privilege is founded on the 
public policy of encouraging honest tax returns. 


4. Civil law. A creditor's right, arising from the 
nature of the debt, to priority over the debtor's 
other creditors. 5. Parliamentary law. The status of a 
motion as outranking other business because of its 
relationship to .the meeting's or a member's 
rights. — Also termed parliamentary privilege. See 
question of privilege under QUESTION (8). 


general pri e. A privilege that concerns the 
Soiberitiee uecabty as 5 body: rather than any 
particular member or members. — Also termed 
privilege of the assembly; privilege of the house. Cf. 
personal privilege. . 


parliamentary pri ee LA privilege under parili- 


amentary law. 2. See legislative privilege under Privi- 
LEGE (D. 
personal privilege. A. privilege that concerns an 


individual member or members (e.g., a member's 
reputation or physical ability to hear the proceed- 
ings) rather than the deliberative assembly gener- 
ally. — Also termed special privi ge. See procedural 
point under Point. Cf. general privilege. 
privilege of the assembly. See general privilege. 
proiiege of the floor. Parliamentary law. (usu. pl.) 
e right of entering, passing through, and sitting 
on the floor during a meeting. See F1.00R (). 


privity 


or action of the body.” Henry M. Robert, Robert's Rules of 
Order Newly Revisea § 3, at 28 n. (10th ed. 2000). 
privilege of the house. See general privilege. 
special privilege. See personal privilege. 
privileged, adj. 1. Not subject to the usual rules or 
liabilities; esp., not subject to disclosure during the 
course of a lawsuit <a privileged document>. 2. 
Enjoving or subject to a privilege. See privileged 
motion under MOTION (2). 
privileged communication. See COMMUNICATION. 
privileged copyhold. See copyHo.n. 
privileged debt. See Dest. 
privileged evidence. See EvipENCE. 
privileged motion. See MOTION (2). 
privileged question. See QUESTION (3). 
privileged subscription. See RIGHTS OFFERING. 
privileged villeinage. See viLLEINAGE. 
privilege from arrest. See PRIVILEGE (1). 


Privileges and Immunities Clause. The constitutional 
provision (U.S. Const. art. IV, § 2, cl. 1) jprohibiung 
a State from favoring its own citizens by discriminat- 
ing against other states’ citizens who come within its 
borders. (Cases: Constiutional Lan 207. C_J.S. 
Constitutional Law § 649.] 


Privileges or Immunities Clause. The constitutional 
provision (U.S. Const. amend. XIV, § 1) prohibiting 
state laws that abridge the privileges or immunities 
of U.S. citizens. @ The clause was effectively nullified 
by the Supreme Court in the Slaughter-House Cases, 
83 U.S. (16 Wall.) 36 (1873). Cf. pus process CLAUSE; 
EQUAL PROTECTION CLAUSE. [Cases: Constitutional Law 
€>206. C.J.S. Constitutional Law § 649.] 


privilege tax. See TAX. 


privilegium (priv-a-lee-jee-am), n. [Latin] 1. Roman 
law. A law passed against or in favor of a specific 
individual. 2. Roman law. A special right, esp. one 
giving priority to a creditor. 3. Civil law. Every right 
or favor that is granted by the law. but is contrary to 
the usual rule. 


privilegium clericale (priv-a-lee-jee-om kler-o-kay-Ice). 
{Law Latin] See BENEFIT OF CLERGY: ; 


privity (priv-o-tee). 1. The connection or relationship 
between two parties, each having a legally recog- 
nized interest in the same subject matter (such as a 
transaction, proceeding, or piece of property); mu- 
tuality of interest <privity of contract>. (Cases: 
Judgment @6§78(2). C.J.S. Judgments §§ 830, 861, 
66.) 


horizontal privity. Commercial law. The legal rela- 
tionship between a party and a nonparty who is 
related to the party (such as a buyer and a mem- 
ber of the buyer's family). (Cases: Sales 2-255. 
C.J.S. Sales §§ 340-241, 284, 288-289.] 

of blood. 1. Privity between an heir and an 
ancestor. 2. Privity between coparceners. 


privity of contract. The relationship between the 
parties to a contract, allowing them to sue each 
other but preventing a third party from doing so. 


privy 


@ The uirement of privity has been relaxed 
under modern laws and doctrines of implied war- 
ranty and strict liability, which allow a third-party 
beneficiary or other foreseeable user to sue the 
seller of a defective product. (Cases: Contracts 
186; Sales 255. C.J.S. Contracts §§ 610-611; 
Sales § 240-241, 284, 288-289.] 
“To many students and practitioners of the commen law 
of contact became a fetish. As such, it operated to 
iad Mg Claimant of a remedy in cases where 
according to the mores of the time the claim was just. It has 
many leamed men belleve that a chose In action 


made 
could not be assigned. Even now, if Is gravely asserted that 
@ man cannot be made the debtor of another against his 
will the common law was ually influenced by 
eq by the law merchant, so that by assignment a 
debter could become bound to @ periect stranger to 
h ; ‘untill the in, the com- 
made use of a fiction and 


pretended that were not that which they rea! 

fare dom” Wlam Argon, of the of 
Contract (Arthur L. Corbin ed., Am. ed. 1819). 
“it ls an elementary le of law — known as the 
doctrine of ‘ _ ctual and 


property. True proprietary 
the word’ In the lawyer's traditional phrase. Contractual 
Dera, on aie other hand, are only binding on, and enforce- 
, the Immediate parties to the contract. But this 

Z , fundamental though ft be, wears a little thin at 
times. On the one hand, there has been a constant tenden- 
for contractual rights 


5 , fe 
prietary rights are ‘binding on the world’.” P.S. 
ae Seer enn eisai Oe Se ent ee 


“The doctrine of means that a person cannot acquire 
righss or be suniba t llabilities arising under a contract to 


between the C Indi 
ly." G.H. Treltal, The Law of Contract (8th ed. 1991). 


privity of estate. A mutual o1 successive relation- 
ship to the same right in property, as between 
grantor and grantee or landlord and tenant. — 
Also termed privity of title; privity in estate. (Cases: 
Landlord and Tenant €20. C.J.S. Landlord and 
Tenant §§ 27, 202(1, 2, 3, 4, 5, 9, 10), 203.] 


privity of possession, Privity between parties in 
successive ion of real property. © The exis- 
tence of this type of privity is often at issue’ in 
adverse-possession claims. [Cases: Adverse Posses- 
sion 43. C.J.S. Adverse Possession § 154.] 


privity of title. See privity of estate. 

vertical privity.:1. Commercial law. The legal rela- 
tionship between parties in a product's chain of 
distribution (such as a manufacturer and a seller). 
(Cases: Sales 9255. C.].S. Sales §§ 240-241, 284, 
288-289.] 2. Privity between one who signs a con- 
tract containing a restrictive covenant and one 
who acquires the property burdened by it. 


2. Joint knowledge or awareness of something pri- 
vate or secret, esp. as implying concurrence or 
consent <privity to a crime>. 


privy (priv-ee), x. pl. A person having a legal interest 
of privity in any action, matter, or property; a per- 
son who is in privity with another. @ Traditionally, 
there were six types of privies: (1) privies in blood, 
such as an heir and an ancestor; (2) privies in repre- 
sentation, such as an executor and a testator or an 
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administrator and an intestate person; (3) privies in 
estate, such ‘as grantor and grantee or lessor and 
lessee; (4) privies in respect to a contract — the parties 
to a contract; (5) privies in respect of estate and contract, 
such as a lessor and lessee where the lessee assigns 
an interest, but the contract between lessor and 
lessee continues because the lessor does not accept 
the assignee; and (6) privies in law, such as husband 
and wife. The term also appears in the context of 
litigation. In this sense, it includes someone who 
controls a lawsuit though not a party to it; someone 
whose interests are represented by a party to the 
lawsuit; and a successor in interest to anyone having 
a derivative claim. Pl. privies. 


Privy Council. In Britain, the principal council of the 
sovereign, pe es of the cabinet ministers and 
other persons chasen by royal appointment to serve 

as pry councillors. ® The functions of the Privy 

Council are now musty ceremonial. See junictat. 

COMMITTEE OF THE PRIVY COUNCIL. 


privy councillor. A member of the Privy Council. — 
Abbr. P.C. 


privy purse. English law. The income set apart for the 
sovereign’s personal use. . 


privy seal. 1. A seal used in making out grants or 
letters patent before they are passed under the great 
seal. 2. (cap.) LORD PRIVY SEAL. 


privy signet. Hist. The signet or seal used by the 
sovereign in making out grants and private letters. 


privy verdict. See veroicr. 


prize. 1. Something of value awarded in recognition 
of a person’s achievement. 2. A vessel or cargo 
captured at sea or seized in port by the forces of a 
nation at war, and therefore liable to being con- 
demned or rere as enemy property. [Cases: 
War and National Emergency 28. C.J.S. War and 
National Defense §§ 29-32, 34-45.] 
prize court. See vourr. 
prize fighting. Fighting for a reward or prize; esp., 
professional boxing. [Cases: Theaters and Shows 
3.60. C.J.S. Entertainment and Amusement; Sports 
§§ 24, 48.] 
“Prize fighting ... t looked with favor by th 
peer re 


the other hand [twas not punishable by the 


common law unless it was f ae Bee 


some other reason constituted a breach 
Rollin M. Perkins & Ronald N. Boyce, Criminal Law 480 (3d 
ed. 1882). 

prize goods. See Goons. 


prize law. The system of laws applica to the capture 
of prize. at sea, dealing with such matters as the 
rights of captors and the distribution of the pro- 
ceeds, [Cases: War and National Emergency €28. 
CJ.S. War and National Defense §§ 29-32, 34-45.] 


prize money. 1. A dividend from the proceeds of a 
captured vessel, paid to the captors. 2. Money of- 
fered as an award. 


PRM. abbr. BUREAU OF POPULATION, REFUGEES, AND MIGRA- 
TION. 


PRO. abbr. pEER-REVIEW ORGANIZATION. 
pro (proh). (Latin] For. 
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proamita (proh-am-d-te). [Latin] Roman & civil law. A 
great-great-aunt; the sister of one’s great-grandfa- 
ther. 


proamita magna (proh-am-a-ta mag-na). [Latin] Civil 
low. A great-great-great-aunt. 

proavia (proh-ay-vee-9). [Latin] Roman & civil law. A 
great-grandmother. 

proavunculus | lara oe a-las). [Latin] Civil law. 
A great-grandmother's brother. 

proavus. Civil law. A great-grandfather. 

probabilis causa (pre-bab-a-lis kaw-za). [Latin] Proba- 
ble cause. -. 

probabilis causa’ litigandi prepa e kaw-ze lit-i- 
gan-di). [Law Latin) Scots law. A probable cause of 
action. @ A person applying for legal aid has to show 
a reasonable basis for the proposed legal action. 


probable cause. 1. Criminal law. A reasonable ground 
to suspect that a person has committed or is commit- 
ting a crime or that a place contains specific items 
connected with a crime. © Under the Fourth Amend- 
ment, probable cause — which amounts to more 
than a bare suspicion but less than evidence that 
would justify a conviction — must be shown before 
an arrest warrant or search warrant may be is- 
sued. — Also termed reasonable cause; sufficient cause; 
reasonabie grounds, reasonable excuse. Cf. 
suspicion. (Cases: Arrest @°63.4(2). C.J.S. Arvest 

§ 22.) 
“Probable cause may n I simply by showin: 
nan y not be established nye ve 8 


his action. As 


(igeayye if subject : al the test, th 
Fas C) lone were the C) 
pr tortion of the Coat anuntient would evaporate, and 
the people would be “secure fr. thelr persons, houses, 
rs, and effects” only in the discretion of the police.’ 

@ probable cause test, then, Is an objective one; for there 
to be pee cause, the facts must be such as would 
warrant a Lelief by a reasonable man." Wayne R. LaFave & 
iow H. Israel, Criminal Procedure § 3.3, at 140 (2d ed. 


2. Torts. A reasonable belief in the existence of facts 
on which a claim is based and in the legal validity of 
the claim itself. @ In this sense, probable cause is 
usu. assessed’.as of the time when the claimant 
brings the claim (as by filing suit). 
probable-cause hearing. 1. PRELIMINARY HEARING. 2. See 
shelter hearing under HEARING. ’ 


probable consequence. An effect or result that is more 
tae than not to follow its supposed cause. [Cases: 
Negligence 386. C.J.S. Negligence § 196.] 


probable-desistance test. Criminal law. A common-law 
test for the crime of attempt, focusing on whether 
the defendant has exhibited dangerous behavior in- 
dicating a likelihood of committing the crime. See 
ATTEMPT (2). 


probable evidence. See presumplive evidence under EvI- 
DENCE, 

probandum (proh-ban-dem), n. A fact to be proved. PI. 
probanda. See fact in issue under FAcT. 

probata (proh-bay-ta). (Latin] pl. propaTuM. 

probate (proh-bayt), n. 1. The judicial procedure by 
which a testamentary document is established to be a 
valid will; the proving of a will to the satisfaction of 


probate estate 


the court. @ Unless set aside, the probate of a will is 
conclusive upoR the parties to the proceedings (and 
others who had notice of them) on all questions of 
testamentary capacity, the absence of fraud or undue 
influence, and due execution of the will. But probate 
does not preclude inquiry into the validity of the 
will’s provisions or on their proper construction or 
legal effect. — Also termed proof of will. {Cases: Wills 
203-434..C.J.S. Wills §§ 52, 445-605, 607-818, 
2026-2038, 2057-2062.) 


independent probate. See informal probate. 


informal probate. Probate designed tu operate with 
minimal input and supervision of the probate 
court. ® Most modern probate codes encourage 
this type of administration, with an independent 
personal representative. — Also.termed independent 
probate. Cf. independent executor under EXECUTOR. 
(Cases: Executors and Administrators ¢=3(1). 
C.J.S. Executors and Administrators §§ 7, 9-10.] 


probate in common form. Probate granted in the 
registry, without any formal procedure in court, 
on the executor’s ex parte application. © The 
judgment is subject to being reopened by a party 
who has not been given notice. (Cases: Wills 
213. C.J.S. Wills §§ 472-473.) 


probate in solemn form. Probate granted in open 
court, as a final decree, when all interested parties 
have been given notice. @ The judgment is final 
for all parties who have had notice of the proceed- 
ing, unless a later will is discovered. (Cases: Wills 
214. C.J.S. Wills §§ 472-473.] 


small-estate probate. An informal procedure for 
administering small estates, less structured than 
the normal process ard usu. not requiring the 
assistance of an attorney. 


2. Loosely, a personal representative's actions in 
handling a decedent's estate. 3. Loosely, all the . 
subjects over which probate courts havé jurisdiction. 
4. Archaic. A nonresident plaintiff's proof of a debt 
by swearing before a notary public or other officer 
that the debt is correct, just, and due, and by 
having the riotary attach a jurat... 

probate, vb. 1. To admit (a will) to proof. 2. To 
administer (a decedent's estate). 3. To grant proba- 
tion to (a criminal); to reduce (a’sentence) by means 
of probation. 


probate asset. See legal asset under asseT.  , 
probate bond. See sonp (2). 


probate code. A collection of statutes setting forth the 
law (substantive and procedural) of decedents’ es- 
tates and trusts. [Cases: Wills €°204. C.J.S. Wills 
§§ 446, 469.) 


probate court. See court. 
probate distribution. See pisrRIBUTION. 
probate duty. See DUTY (4. 


probate estate. A decedent’s property subject to ad- 
ministration by a personal representative. © The 
probate estate comprises property owned by the 
decedent at the time of death and property acquired 
by the decedent's estate at or after the time of 
death. — Also termed probate property. See decedent's 


probate fee 


estale under ESTATE (3). [Cases: Executors and Admin- 
istrators 38-61; Wills @=4. C.J.S. Executors and 
Administrators §§ 2, 121-127, 129-151; Wills § 53.] 


net probate estate. The probate estate after the 
following deductions: (1) family allowances, (2) 
exempt property, (3) homestead allowances, (4) 
claims against the estate, and (5) taxes for which 
the estate is liable. — Also termed nei estate. Cf. 
adjusted gross estate (1) under EsTaTE (3). [Cases: 
Internal Revenue @°4149-4185; Taxation @-895. 
C.J.S. Internal Revenue §§ 500, 503-539, 541-546, 
798; Taxation  §§ 1900-1909, 1918-1931, 
1941-1944, 1948.] 


probate fee. See Fee (1). 

probate homestead. See HOMESTEAD. 

probate in common form. See PROBATE. 

probate in solemn form. See prosaTE. 

probate judge. See jupcE. 

probate jurisdiction. See JURISDICTION. 

probate law. The body of statutes, rules, cases, etc. 
aries y all subjects over which a probate court 

as jurisdiction. 

probate property. See PROBATE ESTATE. 

probate register. See REGISTER. 

aia (pre-bay-shee-oh). [Latin] Roman & civil law. 


plena probatio. See probatio plena. 


probatio diabolica | aaa -shee-oh di-a-bol-i-ke). 
{Latin “devil's proof] Civil law. The (usu. difficult) 
proof of ownership of an immovable thing by 
tracing its title back to the sovereign. 


robatio mortua (pre- yee mor-choo-9). 
Latin] Dead proof; proof by an inanimate object 
such as a deed or other instrument. 


probatio plena (pra-bay-shee-oh plee-ne). [Latin] 
Civil law. Full proof; proof by two witnesses or a 
public instrument. — Also termed plena probatio. 

robatio probata (pra-bay-shee-oh pra-bay-ta). 
flaw Latin] A proven proof, evidence that could 
not be contradicted. 


probatio prout de jure (pro-bay-shec-oh proh-ot 
dee [or ay joor-ee). [Law atin} A proof according 
to any of the legal modes of proof applicable to the 
circumstance. 


probatio semiplena (pra-bay-shee-oh sem-t-plee- 
na). [Latin] Crvil lew. Half-full proof; half-proof; 
proof by one witness or a private instrument. 


atio viva (pra-bay-shee-oh vi-va). [Latin] Liv- 

ing proof; that is, proof by the mouth of a witness. 
probation. 1. A court-imposed criminal sentence that, 
subject to stated conditions, releases a convicted 
person into the community instead of sending the 
criminal to jail or prison. Cf. paroxe. [Cases: Sentenc- 
ing and Punishment @1811.] — probationary, adj. 


bench probation. Probation in which the offender 
agrees to certain conditions or restrictions and 
reports only to the sentencing judge rather than a 
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probation officer. — Also termed bench parole; court 
probation. 


deferred-adjudication probation. See deferred judg- 
ment under JUDGMENT. 


shock probation. Probation that is granted afier a 
brief stay in jail or prison. © Shock probation is 
intended to awaken the defendant to the reality of 


confinement for failure to abide by the conditions 
of probation. This type of probation is discretion- 
ary with the sentencing judge and is usu. granted 
within 180 days of the original sentence. — Also 
termed split sentence. Cf. shock incarceration under 
INCARCERATION. [Cases: Sentencing and Punishment 
1936.] 


2. The act of judicially proving a will. See pro. 
BATE. — probate, adj. 

probationary employee. See EMPLOYEE. 

probation before judgment. See deferred judgment un- 
der JUDGMENT. 


probationer. A convicted criminal who is on proba- 
tion. 


probation officer. See OFFICER (1). 


probation termination. The ending of a person's sta- 
tus as a probationer by (1) the routine expiration of 
the probationary period, (2) early termination by 
court order, or (3) probation revocation. 


probation-violation warrant. See violation warrant un- 
der WARRANT (1). 


probation without judgment. See deferred judgment un- 
der JUDGMENT. 


probatio plena. See prosario. 

probatio semiplena. See rosario. 

probatio viva. See prosario. 

probative (proh-bo-tiv), adj. Tending to prove or dis- 
prove. ® Courts can exclude relevant evidence if its 
probative value is substantially outweighed by the 
danger of unfair prejudice. Fed. R. Evid. 403. 
[Cases: Evidence @>99, 146. C.J.S. Evidence §§ 2-5, 
197-200, 204, 206, 764.] — probativeness, probativ- 
ity, n. 

probative evidence. See EVIDENCE. 

probative fact. See FAcT. 


probator Grote tay-te*): n. Hist. An accused person 
who confesses to a crime but asserts that another 
also participated in the crime. @ The probator had to 
undertake to prove the supposed accomplice’s guilt. 


probatory term. See term probatory (2) under TERM (6). 

probatum (proh-bay-tam), n. [Latin] Something con- 
clusively established or proved; proof. Pl. probata. 
Cf. ALLEGATUM. 


problem-oriented policing. A method that law-en- 
forcement officers use to reduce crime by identifyin 
and remedying the underlying causes of crimina 
incidents rather than merely seeking basic informa- 
tion (such as the identity of the perpetrator) about 
the crime being investigated. 


pro bono (proh boh-noh), adv. & adj. (Latin pro bono 
publico “for the public good"”] Being or involving 
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uncompensated legal services performed esp. for the 
public good <took the case pro bono> <50 hours of 
ro bono work each year>. [Cases: Attorney and 
Client 132. C.J.S. Attorney and Client §§ 299-303.] 
“The bar in this country has a tong-standing tradition of 
service pro bono publico — legal services ‘for the public 
good,’ provided at no cost or a reduced fee. This 


concept 
babsebt “ore a wide fone of activities, Including taw re- 
form efforts, participation In bar assoclations and civic or- 


ganizations, and Individual or group representation. Clients. 
ho receive such assistan 


ine! ct tg { Pape anizatio ideo! Teal 
juding: id 8, Nonprofit or; lions, 
: gong end fiends relatives st of 


poll gobi Deborah L. Rhode & Geoffrey ¢ azard, 
ee le 5 , 
Professional! Responsibility 162 (2002). 


pro bono et malo (proh boh-noh et mal-oh). [Latin] 
For good and ill. See DE BONO ET MALO. 

pro bono publico (proh boh-noh pab-li-koh or poo-bli- 
koh). [Latin] Hist. For the public good. Cf. pro priva- 
TO COMMODO. 


probus et legalis homo (proh-bas et la-gay-lis hoh- 
moh). (Law Latin] A good and lawful man. This 
phrase referred to a juror who was legally compe- 
tent to serve on a jury. Pl. probi et legales homines. 


procedendo (proh-sa-den-doh). [Latin] A higher court's 
order directing a lower court to determine and enter 
a judgment in a previously removed case. 


procedendo ad judicium. See DE PROCEDENDO AD JUDICI- 
UM. 


procedural consolidation. See JOINT ADMINISTRATION. 


procedural-default doctrine. The principle that a fed- 
eral court lacks jurisdiction to review the merits of a 
habeas corpus petition if a state court has refused to 
réview the complaint because the petitioner failed to 
follow zeasonable state-court procedures. [Cases: Ha- 
beas Corpus 312-385.) 


procedural due process. See DUE PROCESS. 


procedural law. The rules that prescribe the steps for 
having a right or duty judicially enforced, as op- 
posed to the law that defines the specific rights or 
duties themselves. — Also termed adjective law. Cf. 
SUBSTANTIVE Law. [Cases: Statutes 67242, 267. C.J.S. 
Statutes § 421.) nay 


procedural main motion. See incidental main motion 
under MOTION (2). 


procedural motion. See MOTION (2). 

procedural point. See point. 

procedural presumption. See presuMPTION. 
procedural right. See RIGHT. 

procedural unconscionability. See UNCONSCIONABILITY. 


procedure. 1. A specific method or course of action. 2. 
The judicial rule or manner for carrying on a civil 
lawsuit or criminal prosecution. — Also termed rules 
of procedure, See CIVIL PROCEDURE; CRIMINAL PROCEDURE, 


proceeding. 1. The regular and orderly progression 
of a lawsuit, including all acts and events between 
the time of commencement and the entry of judg- 
ment. 2. Any procedural means for seeking redress 
from a tribunal or agency. 3. An act or step that is 
part ofa larger action. 4. The business conducted by 
a court or other official body; a hearing. 5. Bankrupt- 
cy. A particular dispute or matter arising within a 


proceeding 


pending case — as opposed to the case as a whole. 
(Cases: Bankruptcy 92156. C.J.S. Bankruptcy § 26.] 


Ing the pleadings and judgment. As appiled to actions, the 
‘proceeding’ may include — (1) institution of the 

action; (2) the appearance of the defendant; (3) all ancillary 

or provisional steps, such as arrest, attachment of property, 
ishment, Injunction, writ of ne exeat, 4 the oli 


5) the taking of test! 
in the action; (7) the tat (8) 
tlon; (10) roecedne supple ry to execution, in code 
; (11) the g of the ap; or writ of error; (12) 
r, or sending back of the record to 


| 


the lower 
court from the appellate or reviewing court; (13) the en- 
forcement of the judgment, or a new trial, as may be 
directed by the court of last resort." Edwin E. Bryant, The 
reir ea Under the Codes of Civil Procedure 3~4 (2d 


adjudicatory proceeding. See adjudication hearing 
under HEARING. 


administrative proceeding. See ADMINISTRATIVE PRO- 
CEEDING. 


collateral proceeding. A proceeding brought to ad- 
dress an issue incidental to the principal proceed- 
ing. 

competency proceeding. A proceeding to assess a 
person's mental capacity. @ A competency hearing 
may be held either in a criminal context to deter- 
mine a defendant's competency to stand trial or as 
a civil proceeding to assess whether a pen 
should be committed to a mental-health facility. 
contempt proceeding. A judicial. or quasi-judicial 
hearing conducted to determine whether a person 
has committed contempt. (Cases: Contempt 40. 
C.J.S. Contempt §§ 63-66, 74-75, 77, 83.] 

core proceeding. See CORE PROCEEDING. 
crimirial proceeding. A preceeing instituted to 
determine a person's guilt or innocence or to set a 
convicted person's punishment; a criminal hearing 
or trial. 


ex parte proceeding (eks pahr-tec). A proceeding in 
which not all pe iies are present or given the 
opportunity to be heard. — Also termed ex parte 
hearing. 

in camera proceeding (in kam-a-ra). A proceeding 
held in a judge's chambers or other private place. 
{Cases: Pretrial Procedure 411; Witnesses 
223. C.].S. Discovery § 101; Witnesses § 377.] 


informal proceeding. A trial conducted in a more 
relaxed manner than a typical court trial, such as 
an administrative hearing or a trial in small-claims 
court. (Cases: Administrative Law and Procedure 
€=469; Courts 7176. C.J.S. Public Administrative 
Law and Procedure §§ 134, 136, 138-139.] 


involuntary proceeding. See involuntary bankruptcy 
under BANKRUPTCY. 

judicial proceeding. Any court proceeding; any 
proceeding initiated to procure an order or de- 
cree, whether in law or in equity. 


noncore proceeding. See RELATED PROCEEDING. 


proceeds 


ttrial proceeding. Action on a case that occurs 
after the trial is completed. 


proceeding in rem. A proceeding brought to affect 
all persons’ interests in a thing that Is subject to 
the power of a state. 


proceeding quasi in rem. A proceeding brought to 
affect particular persons’ interests in a thing. 


quasi-criminal proceeding. Procedure. A civil pro- 
ceeding that is sees in conformity with the 
rules of a criminal proceeding because a penalty 
analogous to a criminal penalty may apply, as in 
some juvenile proceedings. @ For example, juve- 
nile delinquency is classified as a civil offense. But 
like a défendant in a criminal trial, an accused 
juvenile faces a potential loss of liberty. So criminal 
procedure rules apply. ; 


related proceeding. See RELATED PROCEEDING. 


special proceeding. 1. A proceeding that can be 
commenced independently of a pending action 
and from which a final order may be appealed 
immediately. 2. A proceeding involving statutory 
or civil remedies or rules rather than the rules or 
remedies ordinarily available under rules of proce- 
dure; a proceeding providing extraordinary relief. 
[Cases: Action 20. C.].S. Actions § 67.) 


summary proceeding. A nonjury proceeding that 
settles a controversy or disposes of a case in a 
relatively prompt and simple manner. — Also 
termed summary trial. Cf. plenary action under ac- 
TION (4). 
“Sum roceedings were such as were directed by Act 
of Parllamert, there was no jury, and the person pe 
was acquitted or only by such person as statute 
had appointed for his judge. The common law was wholly a 
stranger to summary proceedings.” A.H. Manchester, Mod- 
om Legal History of England and Wales, 1750-1950 160 
supplementary einige, % 1. A proceeding held in 
connection with the enforcement of a judgment, 
for the purpose of identifying and locating the 
debtor's assets available to satisfy the judgment. 2. 
A proceeding that in some way supplements an- 
other. [Cases: Execution $9358; Federal Civil Pro- 
cedure €°2707. C.J.S. Executions §§ 345-347, 386.] 


proceeds (proh-seedz), n. 1. The value of land, goods, 
or investments when converted into money; the 
amount of money received from a sale <the pro- 
ceeds are subject to attachment>. 2. Something re- 
ceived upon selling, exchanging, collecting, or other- 
wise disposing of collateral. UCC § 9-102(a)(64). @ 
Proceeds differ from other types of collateral be- 
cause they constitute any collateral that has changed 
in form. For example, if a farmer borrows money 
and gives the creditor a security interest in the 
harvest, the harvested wheat is collateral. If the 
farmer then exchanges the harvest for a tractor, the 
tractor becomes the proceeds of the wheat. (Cases: 
Secured Transactions 164. C.J.S. Secured Transac- 
tions §§ 113, 115, 117-118.) 


net proceeds. The amount received in a transaction 
minus the costs of the transaction (such as ex- 
penses and commissions). — Also termed net hal- 
ance. 
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proceeds and avails. The cash-surrender value of a 


life-insurance policy, together with values built up 
since the policy's issue date and the benefits payable 
on maturity and at the death of the insured. 


proceres (pros-9-reez). [Latin] Nobles; lords. See nomus 


PROCERUM. 


process, n. 1. The proceedings in any action or prose- 


cution <due process of law>. 2. A summons or writ, 

esp. to appear or respond in court <service of 

rocess>. — Also termed judicial process; legal process. 

Cases: Federal Civil Procedure €=401; Process 1, 
3. C.J.S. Process §§ 2-3.] 

“Process ts so denominated because tt or issues 

old In order to bring the Shi nied mepieee tne Gate oe 

@ charge preferred against him, nifies the or 

dictal means by which he is b: t to answer." 1 Joseph 

, A Practical. Treatise on the .Law 338 (2d ed. 

“The term ‘process’ ts not fimited to ‘summons.’ In its 

broadest sense it is equivalent to, or syiiwtiymous with, 

‘procedure,’ or ‘ Ing.’ Sometimes the term fs also 


Ce eee oe means wher a court compels a 
complilance with its demands. oe 


““Process’ and ‘writ’ or ‘writs’ are synonymous, in the 
sense that every writ Is a process, and in a narrow sense of 
the term ‘process’ is limited to judicial writs in an action, or 
at least to writs or writings Issued from or out of a court,” 
under the seal thereof and returnabie thereto; but it is not 
alwa: the term so as to limit 


it to a writ Issued a court [n the exercise of Its ordinary 
jurisdiction.” 72 Process § 2, at 589 (1887). 
process. A process issued after an earlier 
process has failcd for some reason. ® Among the 
types of alias process are alias execution, alias subpoe- 
na, alias summons, and alias writ. 


bailable process. A process instructing an officer to 
take bail after arresting a defendant. @ The defen- 
dant’s discharge is required by law after the tender 
of suitable security. 


civil process. A process that issues in a civil lawsuit. 
[Cases: Federal Civil Procedure €=401; Process 
@1. C.J.S. Process § 2.) 


compulsory process. A process, with a warrant to 
arrest or attach included, that compels a person to 
appcar in court as a witness. (Cases: Witnesses 
2. C.J.S. Criminal Law §§ 469-485.] 


criminal process. A process (such as an arrest war- 
rant) that issues to compel a person.to answer for 
a crime. (Cases: Criminal Law €=216. C.J.S. Crimi- 
nal Law § 334.] 


defective process. Void or voidable process. See 
void process; voidable process. 

final process, A process issued at the conclusion of 
a udiclal proceeding; esp., a writ of execution. 
[Cases: Execution 1]. C.J.S. Executions §§ 2, 15.) 


irregrlar . A process not issued in accor- 
dance with prescribed practice. @ Whether the 
process is void or merely voidable depends on the 
type of irregularity. Cf. regular process. 

legal process. Process validly issued. — Also termed 
lawful process. 

mesne process (meen). 1. A process issued between 
the commencement of a lawsuit and the final 
judgment or determination. 2. The procedure by 
which a contumacious defendant is compelled to 
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plead. — Also termed writ of mesne process; writ of 
mesne. 
original process. A process issucd at the beginning 


of a judicial proceeding. [Cases: Process ¢1. 

C.J.S. Process § 2.) 
ae process ts any writ or notice by which a defendant 
ts called upon to appear and answer the plaintiff's declara- 
ticn. The commencement of tha sult at common law was 
formerly by original writ. Judicial process was by summons, 
attachment, arrest and outlawry.” ag a J. Shi , 
Handbook of Common-Law Pleadi 3, at 17 (Henry 
Winthrop Ballantine ed., 3d ed. 1923). 


regular process. A process that issues lawfully ac- 
cording to prescribed practice. Cf. irregular process. 


summary process. 1. An immediate process, issuing 
and taking effect without intermediate applications 
or delays. 2: A legal procedure used to resolve a 
controversy more efficiently and expeditiously 
than ordinary methods. 3. The legal documents 
achieving sich a result. 4. A procedure for repos- 
sessing real property from a tenant upon default. 
See summary eviction under eviction. [Cases: Land- 
lord and Tenant @293.] 5. SHOW-CAUSE PROCEED- 
ING. 


trust process. In some states (parncatesly in New 
England), garnishment or foreign attachment. 
[Cases: Garnishment 1] .] 


voidable process. A defective process with a curable 
defect. 


void process. Legal process that, in some material 
way, does not comply with the required form. 


3. Patents. A methud, operation, or series of actions 
intended to achieve some new and useful end or 
result by changing a material's chemical or physical 
characteristics. @ Process is a statutory category of 
patentable invention. Cf. MACHINE; MANUFACTURE. 
(Cases: Patents 67, C.J.S. Patents §§ 17-19.] 
“A process is a way of doing something. If it is a patentable 
process, it must be a new, useful, and nonobvious “ay of 
doing something. Hf the process {s patentable, the result of 
that process — the something done — need not of 
itself be new, useful, or nonobvious. In other words, he 


result of an inve process 
itself.” Arthur A. Miler & Michael H. Davis: | Intellectual 


. Property in a Nutshell 24 (2d ed. 1890). 

process, abuse of. See ABUSE OF PROCESS. 

process agent. See AGENT (2). 

process by foreign attachment. See FACTORIZING PRO- 
CESS. 

process claim. See PATENT CLAIM. 


processioning. The survey and inspection of land 
boundaries, performed esp. in the former English 
colonies along the southeastern seavoard, and analo- 
gous to the English perambulation. 


process patent. See PATENT (3). 


Process server. A person authorized by law or by a 
court to formally deliver process to a defendant or 
respondent. See srrvice a). (Cases: Federal Civil 
Procedure 418; Process 50. C.J.S. Process § 34.] 


Processum continuando (pre-ses-em kon-tin-yoo-an- 
doh). [Latin “for continuing process"} Hist. A writ 
for the continuation of process after the death of a 


proctor 


justice authorized to review cases by a commission of 
oyer and terminer. 


procés-verbal (proh-say-vair-bahl). [French “official 
record of oral proceedings"] Civil & int'l law. A 
detailed, authenticated written report of a proceed- 
ing, esp. of an international conference; PROTOCOL (3). 
@ A procés-verbal may be cast in various forms, ac- 
cording to the style a country prefers. 


prochein ami (proh-shen a-mee). [Law French] See 
NEXT FRIEND. : 


proclaim, vb. To declare formally or officially. 


proclamation. A formal public announcement made 
by the government. 


proclamation by lord of manor: Hist. A proclamation 
(repeated three times) made by the lord of a manor 
requiring an heir or devisee of a deceased copyhold- 
er to pay a fine and be admitted to the estate, failing 
which the lord could seize the lands provisionally. 


proclamation of exigents (eks-a-jants). Hist. Repeated 
proclamations by the sheriff of an imminent outlaw- 
ing of a person in the county where the person 
lived. See EXIGENT. 


proclamation of rebellion. Hist. A proclamation made 
by the sheriff, warning a person who failed to obey a 
Chancery subpoena or attachment that a commission 
of rebellion would issue if the person continued to 
resist the Chancery process. See COMMISSION OF REBEL- 
LION. 


proclamation of recusants (rek-ya-zants). Hist. A proc- 
lamation by which persons who willfully absented 
themselves from church could be convicted on non- 
appearance at the assizes. 


proclamator (prok-la-may-tar). Hist. An official at the 


cat ae Court of Common Pleas responsible for 
making proclamations. 


pro-con debate. See DEBATE. 
pro-con divorce. See DIVORCE. 


pro confesso (proh kan-fes-oh). [Latin] Roman law. As 
having confessed or admitted liability, as by failing to 
appear when required. @ A defendant who failed to 
answer a bill in equity was oftentreated pro confesso. 
consilio impendendo (proh kén-sil-ee-oh im-pen- 
Pden-doh), {Law Latin] For counsel to be pa e 
The phrase describes consideration in the form of a 
commitment to give legal advice in exchange for an 
annuity. ‘ 
pro consilio impenso (proh ken-sil-ee-oh im-pen-soh). 
For counsel given. 


proconsul (proh-kon-sal), n. [Latin] Roman law. 1. An 
ex-consul whose consular powers were extended by 
the Senate or emperor after leaving office. 2. The 
governor of certain senatorial provinces. 


pro convicto. As convicted. 


re ¢ (proh kor-pa-ree reg-ni). [Latin] In 

Pre of the body of the realm. 

proctor. 1. One appointed to manage the affairs of 
another. 2. An advocate who represents clients in 
ecclesiastical courts; PROCURATOR (4). 3. DIVORCE PROC- 
tor. 4, An advocate who represents a party in the 


proctorship 


admiralty side of a district court. — Also termed (in 
sense 4) proctor in admiralty. 
proctorship. See pROCURATORIUM. 


procuracy (prok-ya-re-see). The document that grants 
power to an attorney-in-fact; a letter of agency. 


procurare (prok-ya-rair-ee), vb. [Latin] To take care of 
another's affairs. 


procuratio (prok-ya-ray-shee-oh). [Latin] Management 
of another's affairs; agency. 


procuration (prok-ye-ray-shan). 1. The act of appoint- 
ing someone as an agent or attorney-in-fact. (Cases: 
Principal and Agent €10(1). C.J.S. Agency § 45.] 2. 
The authority vested in a person so appointed; the 
function of an attorney. 3. PROCUREMENT. 
urationes ad resignandum in favorem (prok-ye-ray- 
Ee ohne ad rez-ig-nan-dem in een). [Law 
Latin} Yist. Procuratories of resignation in favor of 
the disponee of a vassal..¢ The phrase referred to 
the rule requiring a vassal’s resignation before a 
superior had to receive the disponee of a vassal to 
the property. See RESIGNATION (3). 


procuration fee. English law. A commission or broker- 
age allowed to a Solicitor for obtaining a loan. — 
0 termed procuration money. 


procurator (prok-ye-ray-ter), n. 1. Roman law. A per- 
son informally appointed to represent another in a 
judicial proceeding; pRocuRaTor LiTis. Cf. cocnrror. 
2. Roman law. A government official, usu. subor- 
dinate in authority to a provincial governor; one of 
several imperial officers of the Roman Empire en- 
trusted with the management of the financial affairs 
of the province and often having administrative 
powers in a pene as agents of the emperor. 3. 
Hist. English aw. An agent, attorney, or servant. 4. 
Eccles. law. An advocate of a religious house; a lawyer 
who represents a cleric or religious society in legal 
matters. — Also termed proctor. 5. An agent or 
auorney-in-fact. 6. Scots law. A solicitor who repre- 
sents clients in the lower courts; formerly, any law 
agent. 


procuratores ecclesiae parochialis (prok-ye-re-tor-eez 
e-klee-z[hJee-ee pa-roh-kee-ay-lis). [Luifin] Hist. A 
churchwarden; a representative of a parish church. 


procurator fiscal. Scots law. The representative of the 
Lord Advocate in inferior courts, responsible for 
investigating sudden deaths and crimes and for 
prosecuting in the sheriff or district court. 


rator in rem suam (prok-ya-ray-ter in rem 
s[y]oo-om). [Latin] 1. Roman law. An assignee of a 
right of action. © True agency did not exist in 
Roman law, so a principal whose agent had, for 
example, bought something on the principal’s behalf 
would have to be made the agent's procurator to 
claim under that sale. 2. Scots law. Procurator in his 
own affair. @ This phrase refers to a situation in 
which a person acts under a power of attorney with 
reference to property that the person has acquired. 


procuratorio nomine (prok-ye-ra-tor-ee-oh nahm-a- 
nee). [Latin] Hist. In the name and character of a 
procurator. See PROCURATOR. 
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procuratorium (prok-ya-ra-tor-ee-am), n. [Law Latin] 
Hist. The instrument by which a person appointed a 
procurator as me pene representative in litiga- 
tion, — Also termed proctorship; proxy. 

procurator litis (prok-ya-ray-ter li-tis). [Latin] Roman 
law. A person who represents another in a law- 
suit. — Often shortened to procurator. Cf. DEFENSOR 
(1). 

rator negotiorum (prok-yo-ray-tar ni-goh-shee- 

or-am). [Latin] Civil law. An attorney-in-fact; a man- 
ager of business affairs for another. 


procurator ciae (prok-yo-ray-ter pra-vin-shee- | 


ee). [Latin] Reman law. See pROCURATOR @). 

procuratory (prok-ya-re-tor-ee), adj. Of, relating to, or 
authorizing a procuration. See PROCURATION. 

procuratory, n. 1. Civil law. Authorization of one 
person to act for another. 2. Scots law. A mandate or 
commission for one person to act for ‘another; power 
OF ATTORNEY. See PROCURATOR (6). 

procuratrix (prok-ya-ray-triks). [Latin] Hist. A female 
agent or attorney-in-fact. 

procurement (proh-kyoor-mant), n. 1. The act of get- 
ting or obtaining something. .—- Also termed procura- 
tion. 2. The act of persuading or inviting another, 
esp. a woman or child, to have illicit sexual inter- 
course. — prucure, vb. 


procurement contract. See CONTRACT. 


procurement of breach of contract. See TORTIOUS IN- 
TERFERENCE WITH CONTRACTUAL RELATIONS. 


procurer. One who induces or prevails upon another 
to do something, esp. to engage in an illicit sexual 
act. See PIMP. 


procuring agent. See AGENT (2). 

procuring an abortion. See asorTion. 
procuring cause. See CAUSE (1). 

procuring miscarriage. Hist. See ABORTION (1). 


pro def. abbr. PRO DEFENDENTE. 
pro def 


‘ectu emptorum (proh di-fek-t[y]oo emp-tor-om). 
{Latin} For want of purchasers. 


pro defectu exitus (proh di-fek-t[y]oo eks-9-tes). [Latin] 


For, or in case of, default of issue. 


pro defectu haeredis (proh di-fek-t[y]oo: ha-ree-dis). 
[Latin] For want of an heir. 


pro defectu justitiae (proh di-fek-t[y]oo jas-tish-ee-ee). 
{Latin} For defect or want of justice. 


pro defendente (proh def-an-den-tee). (Latin) For the 
defendant. — Abbr. pro def. Cf. PRO QUERENTE. 


pro derelicto (proh der--lik-toh). [Latin] As derelict or 
abandoned. @ This refers to property subject to 
usucapio. See USUCAPIO. 


rodi (prod-a-gal), n. Civil law. A person whose 
Pome. are raaneged by a curator icsuse of the 
person’s wasteful spending or other bad conduct. @ 
In Roman law, the agnatic family of a prodigal 
(prodigus) or spendthrift could result in that person's 
being prohibited from engaging in certain legal 
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transactions, and the person's estate being put in the 
charge ofa curator. See cura prodigi under cura. 


pro dignitate regali (proh dig-na-tay-tee ri-gay-l1). 
{Latin] In consideration of the royal dignity. 


prodigus (prod-e-gas), n. & adj. [Latin “a spendthrift"] 
Roman law. See PRODIGAL. 


prodition (pra-dish-an). Archaic. Treason; treachery. 


proditor (prod-i-tar), n. Roman law. 1. A traitor. 2. An 
informer. 


proditorie (proh-di-tor-ee-ee), adv. [Latin] Treason- 
ably. @ This word formerly appeared in a treason 
indictment. . 


pro diviso (proh di-vi-zoh). [Latin] As divided; i.e., in 
severalty. ; 


pro domino (proh dom-o-noh). [Latin] As master or 
owner; in the character of a master. 


pro donatione (proh da-nay-shee-oh-nee). [Latin] Ro- 
man & civil law. As a gift; as in case of gift. @ This is a 
ground of usucapio. — Also written pro donato. See 
USUCAPIO. 


pro dote (proh doh-tee). [Latin] Civil law. As a dowry; 
by title of dowry. © This is a ground of usucapio. See 
USUCAPIO. 


produce (proh-doos), n. The product of natural 
growth, labor, or capital; esp., agricultural products. 


produce (pra-doos), vb. 1. To bring into existence; to 
create. 2. To provide (a document, witness, etc.) in 
response to subpoena or discovery request. 3. To 
yield (as revenue). 4. To bring (oil, etc.) to the 
surface of the earth. 


prodrcent (pro-d[y]oo-samt), n. Hist. Eccles. law. The 
party calling a witness. 


producer. See INSURANCE AGENT. 


producer price index. An index of wholesale price 
changes, issued monthly by the U.S. Bureau of 
Labor Statistics. — Formerly also termed wholesale 
price index, Cf. CONSUMER PRICE INDEX. 


producing cause. See proximate cause under-tause (1). 


product. Something that is distributed commercially 
for use or consumption and that is usu. (1) tangible 
personal propery: (2) the result of fabrication or 
processing, and (3) an item that has passed through 
a chain of commercial distribution before ultimate 
use or consumption. See MANUFACTURE; PRODUCTS LIA- 
BILITY. [Cases: Products Liability @1, 8. C.J.S. Prod- 
ucts Liability §§ 2~3, 11-15.) 


defective product. A produc: that is unreasonably 
dangerous for normal use, as when it is not fit for 
its intended purpose, inadequate instructions are 
provided for its use, or it is inherently dangerous 
in its design or manufacture. (Cases: Products 
Liability 8, 11, 14. CJ.S. Products Liability 
§§ 11-15, 19-21, 25~-29.] 


product-by-process claim. See PATENT CLAIM. 
product claim. See paTENT CLAIM. 

product defect. See peFEct. 

product disparagement. See TRADE DISPARAGEMENT. 


products liability 


product-extension merger. See MERGER. 
production burden. See BURDEN OF PRODUCTION. 
production casing. See casiNG. 


production for commerce. The production of goods 
that an employer intends for interstate commerce. © 
This is one criterion by which an employer may be 
subject to the Fair Labor Standards Act. [Cases: 
Commerce ©62.44-62.67. C.].S. Commerce 8§ 68; 
Labor Relations §§ 1046, 1049-1071, 1073-108], 
1083-1085, 1270, 1278, 1284.} 


production of suit. Common-law pleading. The plain- 
tiffs burden to produce evidence to confirm the 
allegations made in the declaration. 


production payment. Oil & gas. A share of oil-and-gas 
production from property, free of the costs of pro- ° 
duction, ending when an agreed sum has been paid. 


productio sectae (pra-dak-shee-oh sek-tee). (Latin] See 
PRODUCTION OF SUIT. 


product liability. See PRODUCTS LIABILITY. 


product-line exception. An exception from the usual 
tule that a successor corporation is not liable for the 
acts of its predecessor, arising when the successor 
acquired ail the predecessor's assets, held itself out 
as a continuation of the predecessor by producing 
the same product line under the same or a similar 
name, and benefited from the predecessor's good- 
will. 


product mark. See product trademark under TRADEMARK. 
product market. See MARKET. 


products liability, n. 1. A manufacturer's or seller's 
tort liability for any damages or injuries suffered by 
a buyer, user, or bystander as a result of a defective 
product. @ Products liability can be based on a 
theory of negligence, strict liability, or breach of 
warranty. [Cases: Products Liability €@1. C.J.S. Prod-_ 
ucts Liability §§ 2-3.] 2. The legal theory by which 
liability is imposed on the manufacturer or seller of a 
defective product. 3. The field of law dealing with 
this theory. — Also termed preduct lability; (specif.) 
manufacturer's liability. See Lianiirry. — products-lia- 
bility, adj. \ oe 
“The law of products Bablility is that body of common and 


statutory law money reparation for substandard 
conduct of sper reatting In product-related Injury to the 
or property. Pay hey the de- 


intial decision in MacPherson v. 
Buick Motor Co., [217 N.Y. 382, 111 N.E. 1050 (1916)}. in 
which the N mani 


that u- 
harm if incau- 


B injured { tn preteen by as cenaerous proper: 
njured in person or TOUS ne 
siti roca: aenaaen from the manufacturer or 
intermediate seller.” 1 M. Stuart Madden, Products Liability 


. strict products Kability. Products liability arising 
when the buyer proves that the goods were unrea- 


products-llabllity action 


sonably dangerous and that (1) the seller was in 
the business of selling goods, (2) the goods were 
defective when they were in the seller's hands, (3) 
the defect caused the plaintiff's injury, and (4) the 
product was expected to and did reach the con- 
sumer without substantial change in condition. 
[Cases: Products Liability €°5. CJ.S. Products Lia- 
bility §§ 7-8.] 
products-liability action. A lawsuit brought against a 
manufacturer, seller, or lessor of a product — re- 
gardless of the substantive legal theory or theories 
upon which the lawsuit is brought — for nal 
injury, death, or property damage caused by the 
manufacture, construction, design, formulation, in- 
stallation, preparation, or assembly of a product. — 
Also termed uct-liability action. [Cases: Limitation 
of Actions 30; Products. Liability @1; Sales 6425. 


C.J.S. Limitations of Actions §§ 68-70, 72; Products 
Liability §§ 2-3; Sales §§ 237, 278-280, 284-286, 
288.] 


‘products-liability insurance. See INSURANCE. 
product test. See DURHAM RULE. 
product trademark, See TRADEMARK. 


: pro tore (proh ch arse [Latin] Civil law. As a 
pu r; by the title of a purchaser. See usucario. 


pro et durante. For and during. 

pro facto (proh fak-toh). [Latin] For the fact; consid- 
ered or held as fact. 

pro falso clamore suo (proh fal-soh [or fawl-soh] kla- 
mor-ce s[y]oo-oh). [Latin “for his false claim”] A 
nominal amercement of a plaintiff for a false allega- 
tion, inserted in a judgment for the defendant. 


profane, adj. (Of speech or conduct) irreverent to 
something held sacred. 

profanity. Obscene, vulgar, or insulting language; 
BLASPHEMY. @ Profanity is distinguished from mere 
vulgarity and obscenity by the additional element of 
irreverence toward or mistreatment of something 
sacred. 

profectitium peculium (pro-fek-tish-ee-om pa-kyoo- 
lee-om). Hist. Roman lew, Property that a father 
allowed a son in patria ot gcse to manage and use 
while the father retained ownership. — Also written 
peculium profectitium. 

profectitius (proh-fek-tish-ee-as). [Latin] That which 
descends from an ancestor. 

profer (proh-for). Hist. 1. An offer or proffer. 2. A 
return made by a sheriff of an account into the 
Exchequer. 

proferens (proh-fer-enz). [Latin] The party that pro- 
poses a contract or a condition in a contract. PI. 
proferentes (proh-fe-ren-teez). 

profert (proh-fert). Common-law pleading. A declaration 
on the record stating that a party produces in court 
the deed or other instrument relied on in the plead- 
ing. [Cases: Pleading 305. C.J.S. Pleading §§ 519, 
522.] 

profert in curia (proh-fert in kyoor-ee-s). [Law Latin] 
He produces in court. © In common-law pleading, 
this phrase was used in a declaration asserting that 
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the plaintiff was ready to produce, or had produced, | 


the deed or other instrument on which the action 
was founded. : 


profess, vb. To declare openly and freely; to confess. 


professio juris (pro-fes(h}-ee-oh joor-is). [Latin] A rec- 
ognition of the right of a contracting party to stipu- 
late the law that will govern the contract. 


profession. 1. A vocation requiring advanced edu- 
cation and training; esp., une of the three traditional 
learned professions — law, medicine, and the minis- 
try. 
“Leamed professions are characterized 


unusual leaming, the existence of re 
adherence to a 


the need of 


cilmb, to the professional! plane. 
20 N.E.2d 476, 481 (Mass. 1939). 
2. Collectively, the members of such a vocation. 
professional, n. A person who belongs to a learned 
profession or whose occupation requires a high level 
of training and preficiency. 


professional association. See aSsOciATION. 
professional corporation. See CORPORATION. 


professionalism. The Pao of a learned art in a 
characteristically methodical, courteous, and ethical 
manner. 7 


professional negligence. See MALPRACTICE. 
professional relationship. See RELATIONSHIP. 


proffer (prof-er), vb. To offer or tender (something, 
esp. evidence) for immediate acceptance. [Cases: 
Criminal Law €670, Trial 44. C_].S. Criminal Law 
§§ 1203-1205; Trial § 163, 170.] — proffer, n. 


proffered evidence. See EVIDENCE. 


proficua (pre-fik-yoo-a). [Law Latin] Hist. Profits; esp., 
the profits of an estate in land. 


profiling. See RACIAL PROFILING. 


profit, n. 1. The excess of revenues over expenditures 
in a business transaction; GAIN (2). Cf. EARNINGS; IN- 
come. [Cases: Internal Revenue @°3178; Taxation 
@996. C.J.S. Internal Revenue §.110; Taxation 
8§ 1732-1733.] 


_ accumulated profit. Profit that has accrued but not 
yet been distributed; earned surplus. — Also 
termed undivided profit. See retained earnings under 
EARNINGS. [Cases: Internal Revenue $@3833.] 


gross profit. Total sales revenue less the cost of the 
goods sold, no adjustment being made for addi- 
tional expenses and taxes. Cf. nel profit. (Cases: 
Internal Revenue €°3175; Taxation €=979, 996. 
C.J.S. Internal Revenue §§ 107-198, 110, 112; Taxa- 
tion §§ 1732-1733.] 


lost profits. See Lost PROFITS. 


mesne profits. The profits of an estate received by a 
tenant in wrongful possession between two 
dates. — Also termed (archaically) medium tempus. 
[Cases: Ejectment € 124. CJ.S. Ejectment 
§§ 139-140.) 


Roe 
standard of ethics higher than that of the : 
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net profit. Total sales revenue less the cost of the 
goods sold and all additional expenses. — Also 
termed net revenue. Cf. gross profit. (Cases: Internal 
Revenue 3175; Taxation 980, 996. C.J.S. Jn- 
ternal Revenue §§ 107-108, 110, 112; Taxation 
§§ 1715-1716, 1732-1733.} 


operating profit. Total sales revenue less all operat- 
ing expenses, no adjustment being made for any 
nonoperating income and expenses, such as inter- 
est payments. (Cases: Internal Revenue ©3175; 
Taxation 980, 996. C.J.S. Internal Revenue 
§§ 107-108, 110, 112; Taxation §§ 1715-1716, 
1732-1733.] 


paper profit. A profit that is anticipated but not yet 
realized. @ Gains from stock holdings, for example, 
are paper profits until the stock is actually sold at a 
price higher than its original purchase price. — 
Also termed unrealized profit. [(Cases: Internal Reve- 
nue ©3178; Taxation €°981. C.J.S. Internal Reve- 
nue § 110; Taxation § 1717.) 


short-swing profits. See SHORT-SWING PROFITS. 


surplus profit. Corporations. The excess of revenue 
over expenditures. © Some jurisdictions prohibit 
the declaration of a dividend from sources other 
than surplus profit. (Cases: Corporations ¢151. 
C.J.S. Corporations § 293.) 


undistributed profit. See retained earnings under 
EARNINGS. 


undivided profit. See accumulated profit. 
unrealized profit. See paper profit. 


2. A servitude that gives the right to pasture cattle, 
dig for minerals, or otherwise take away some pat 
of the soil; proriT A PRENDRE. ®@ A profit may be either 
appurtenant or in eer See servirupe (1). [Cases: 
Licenses 43. C.J.S. Easements § 9; Licenses § 88.] 


profit appendant (a-pen-dant). A profit annexed to 
and by operation of law; esp., a common of pas- 


ture. See common appendant under COMMON. 


¢ appurtenant (e-part-an-ent). A profit, wheth- 
date or in pale a sitschedieo land, for the 
benefit of certain other identified land, by the act 
of the parties (as by grant or by prescription). See 
common appurtenant under COMMON. 


profit in gross (in grohs). A profit exercisable by 

the owner independently of his or her ownership 

ofland. See common in gross under COMMON. ; 
“[A] right to take fish from a canal without stint (1.e., without 
fimit) can exist as a profit in gross, but not, as already seen, 
as a profit appurtenant. A profit In gross is an interest in 


land which will pass under the owner's will or intestacy or 
can be sold or dealt with In any of the 


poy Mey pint 
hs gt Bhd in, A Manual of the Law of Real 
Property 377 (6th ed. 1993). 


profit pur cause de vicinage (par kawz da vis-o-nij). 
A profit arising when the holders of adjoinin 
commons have allowed their cattle to stray on eac! 
other's lands. @ A claim for this profit fails if one of 
the commoners fences off the common or has in 
the past driven off the other commoner’s cattle. 


profit-and-loss account. See ACCOUNT. 
profit-and-loss statement. See INCOME STATEMENT. 


progeny 


profit 4 prendre (a prawn-dra or ah prahn-dar). [Law 
French “profit to take”) (usu. pl.) A right or privilege 
to go on another's land and take away something of 
value from its soil or from the products of its soil (as 
by mining, logging, or hunting). — Also termed right 
of common. Pl. profits 4 prendre. Cf. EASEMENT. 
[Cases: Licenses 43. C.].S. Easements § 9; Licenses 
§ 88.] 
“A profit a prendre has been described as ‘a right to take 
something off another person's land.’ This is too wide; the 
a taken must be something taken out of the soll, ie., it 
must be either the soil, the n luce thereof, or the 
wild animals existing on It, and the taken must at the 
time of taking be susceptible of ownership. A yay to ‘hawk, 
hunt, fish, and fowl’ may thus exist as a profit, for this gives 
the right to take creatures livingon the soll which, when 
killed, are capable of being owned. But a right to take water 
from a spring or a pump, or the right to water cattle at a 
pond, may be an easement but cannot be a profit; for the 
Watt aren Seen ee Tet cuted by a one nor was it 
of the soil.” Robert E. Megary & M.P. Thompson, A 
lanual of the Law of Real Property 375-76 (6th ed. 1993). 
profiteering, n. The taking advantage of unusual or 
exceptional circumstances to make excessive profits, 
as in the selling of scarce goods at inflated prices 
during war. (Cases: War and National Emergency 
€59.] — profiteer, vb. 


profit insurance. See INSURANCE. 


profit margin. 1. The differeuce between the cost of 
something and the price for which it is sold. 2. The 
ratio, expressed as a percentage, between this differ- 
ence and the selling price. @ For example, a widget 
costing a retailer $10 and selling for $15 has a profit 
margin of 33% ($5 difference divided by $15 selling 
price). — Often shortened to margin. 


profit-sharing plan. An employee benefit plan that 
allows an employee to share in the company’s prof- 
its. @ ERISA governs the administration of many 
profit-sharing plans, which provide for discretionary 
employer contributions an oo a definite pre- 
determination formula for allocating the contribu- 
tions to the plan among the participants. Contribu- 
tions are frequently allocated in proportion to each 
participant's compensation. See EMPLOYEE BENEFIT 
PLAN; EMPLOYEE RETIREMENT INCOME SECURITY ACT. 
[Cases: Pensions €°24.1, 28. C.J.S. Pensions and Re- 
lirement Plans and Benefits §§ 11-15.] 
quali profit-sharing plan.‘A plan in which an 
employer's contributions are not taxed tp the em- 
loyee until distribution. ¢ The em ge is al- 
owed to deduct the contributions. IRC (26: USCA) 
§ 40l(a). — Often shortened to a plan. 
[Cases: Internal Revenue €93578. C.J.S. Internal 
Revenue §§ 294-295, 302-304.] 


pro forma (proh for-mo), adj. {Latin “for form" 1. 
Made or done as a formality. 2. (Of an invoice or 
financial statement) provided in advance to describe 
items, predict results, or secure approval. 


pro forma amendment. Sce AMENDMENT (8). 


pro forma earnings. See operating earnings under EARN- 
INGS. 


pro forma session. See SESSION (1). 
progener (proh-jee-nar). [Latin] A grandsun-in-law. 


progeny | he n. pl. 1. Children or descen- 
dants; offspring <only one of their progeny attend- 


prognosis 


ed law school>. 2. In a figurative sense, a line of 


precedents that follow a leading case <Erie and its 
progeny>. 

prognosis (prog-noh-sis). 1. The process of forccasting 
the probable outcome of a present medical condition 
(such as a disease). 2. The forecast of such an 
outcome. Cf. niacnosts. (Cases: Health 637-640, 
906.) 


program. Parliamentary law. 1. An agenda for a meet- 
ing or a convention, listing the order of business and 
possibly including educational or social events. See 
AGENDA; business meeting under MEETING. 2. A speech 
or other presentation within a meeting offered for 
the asemtiys information or for the members’ edu- 
cation or“entertainment, but not for their formal 
consideration or action as a deliberative assembly. 


program committee. See COMMITTEE. 


program trading. A form of computerized securities 
trading that usu. involves buying or selling large 
amounts of stocks while simultaneously selling or 
buying index futures in offsetting amounts. 


gravitate admissi (proh grav-o-tay-tee ad-mis-1). 
eka Hist. According to the gravity of the offense. 


’ progressive loss, Sec Loss. 
progressive tax. See Tax. 


pro hac vice (proh hahk vee-chay or hak vi-see also 
hahk vees). [Latin] For this occasion or particular 
urpose. 3 The phrase usu. refers to a lawyer who 
has not been admitted to practice in a particular 
jurisdiction but who is admitted there temporarily 
for the purpose of conducting a particular case. — 
Abbr. te See admission pro hac vice under ADMISSION 
(2). For owner pro hac vice, see demise charter under 
CHARTER (8). [Cases: Attorney and Client 10. C.].S. 
Attorney and Client §§ 26-28.] 


prohibit, vb. 1. To forbid by law. 2. To prevent or 
hinder. 

prohibited and reserved trademark. See TRADEMARK. 

prohibited degree. See pecrer. 

prohibited substitution. See sussTiTuUTION. 

prohibitio de vasto, directa parti (prdh-ha-bish-ee-oh 
dee vas-toh, di-rek-ta pahr-t). [Latin Bears of 
waste, directed to the party") Hist. A writ issued 
during litigation prohibiting a tenant from commit- 
ting waste. ; 

prohibition. 1. A law or order that forbids a certain 
action. 2. An extraordinary writ issued by an appel- 
late court to prevent a lower court from exceeding 
its jurisdiction or to prevent a nonjudicial officer or 
entity from exercising a power. — Also termed (in 
sense 2) writ of prohibition; (in Scots law) inhibition. Cf. 
WRIT OF CONSULTATION. [Cases: Prohibition 1. C.J.S. 
Prohibition §§ 2~5.] 


an untawtul peeghell aera of jurisdiction. ... it is a common- 


law Injunction against governmental! lon, as where 
one Is coram non fudice (before a judge unautho- 
take cognizance of the affair), to answer In 


rized to 

tribunal that has no legal cognizance of the cause. It arrests 

the proceedings of any tribunal, board, or person exercising 

fois functions In a manner or by means not within Its 
diction or discretion.” Benjamin J. Shipman, Handbook 
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of Common-Law Pilea § 341, at 542 (Henry Winthrop | 
Ballantine od. 3d ed 1820), a oP 


3. (cap.) The period from 1920 to 1933, when the . 


manufacture, transport, and sale of alcoholic bever- 
ages in the United States was forbidden by the 18th 
Amendment to the Constitution. @ The 18th 


Amendment was repealed by the 21st Amendment. . 
(Cases: Intoxicating Liquors @17. C.J.S. Intoxicating 


Liquors § 35.) 
prohibitive statute. See sraTuTe. 
prohibitory injunction. See injUNCTION. 
prohibitory interdict. See nvverpict (D. 
pro illa vice (proh il-o vi-see). [Latin] For that turn. 


pro cm bg (proh in-de-fen-soh). [Latin] As unde- 
fended; as aaksig no defense. " 


pro indiviso (proh in-de-vi-zoh), adj. [Latin “as undi- 


2s apnea Pmt ta 


vided”] (Of property) owned or possessed by several : 


persons at the same time, without partition. 


pro interesse suo (proh in-tar-es-ee s[y]oo-oh). [Latin] 


According to his interest; to the extent of his inter- 
est. @ A third party, for example, may be allowed to 
intervene pro inleresse suo. 


project financing. See FINANCING. 


projectio (pro-jek-shee-oh). [Latin] Alluvion created by 
the sea. See ALLUVION. 


projector. See PROMOTER. : 

projet (proh-zhay). [French] Int'l law. A draft of a 
proposed measure, treaty, or convention. 

pro laesione fidei (proh lee-zhee-oh-nee fi-dee-1). [Lat- 
in] For breach off faith. 


pro legato , aa lo-gay-toh). [Latin] As a legacy; by the 
title of a legacy. @ This is a ground of usucapio. See 
USUCAPIO. 

proles (proh-leez). [Latin] Offspring; esp., the issue of 
a lawful marriage. 

proletariat (proh-lo-tair-ee-at). The working class; 
those without capital who sell their labor to survive. 


proletarius (proh-lo-tair-ee-9s), n. [Latin] Roman law. 
One of the common people; a member of a lower 
class who owned little or no property. . 


prolicide (proh-le-sid).-1. The killing of ‘offspring; 
oe the crime of killing a child shortly before or 
after birth. 2. One who kills a child shortly before or 
after birth. Cf. inranricipe. — prolicidal, adj. 


prolixity (proh-lik-se-tee). The unnecessary and su- 
perfluous stating of facts and arguments in pleading - 
or evidence. 


prolixity rejection. See REJECTION. 


pro loco et tempore (proh loh-koh et tem-pa-ree). 
[Latin] Hist. For the place and time. 


prolocutor (proh-lok-ya-ter). 1. Eccles. law. The presi- 
dent or chair of a convocation. 2. Hist. The speaker 
of the British House of Lords. @ This office now 
belongs to the Lord Chancellor. — Also termed (in 
sense 2) forspeca. 


pro majori cautela (proh me-jor-1 kaw-tee-la). [Latin] 
For greater caution; by way of additional security. @ 
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This phrase usu. applies to an act done or to a 
clause put in an instrument as a precaution. 


promatertera (proh-me-ter-tar-a). [Latin] Roman & civ- 


il law. A great-great-aunt; the sister of one’s great- 
grandmother. 


promatertera magna (proh-me-tar-tar-e mag-no). [Lat- 


in] Civil law. A great-great-great-aunt. 


promise, n. 1. The manifestation of an intention to act 


or refrain from acting in a specified manner, con- 
veyed in such a way that another is justified in 
understanding that a commitment has been made; a 
person’s assurance that the person will or will not do 
something. @ A binding promise — one that the law 
will enforce — is the essence of a contract. [Cases: 
Contracts 1. C.J.S. Contracts §§ 2-3, 9, 12.] 


“By common usage, a promise is an expression leading 
another person justifiably to expect certain conduct on the 
part of the promisor. Such an fon a promise, 
whether enforceable at law or not. It is Indeed an essential 
element in contract. Society does not guarantee the 
fulfillment of all expectations so induced." Willlam R. Anson, 
Principles of the Law of Contract 6 n.3 (Arthur L. Corbin ed., 
3d Am. ed. 1919). 


“{Promise] means not only the piyeee mantfestations of 
assurance by words or conduct, also the moral duty to 
mance. tf by reason of 


make good assurance by pee 

other operative facts the promise is Oe ee 
a legal duty, the pho ls a contract.” uel Williston, 
Treatise on the of Contracts § 1A, at 4 (Walter H.E. 
Jaege: ed., 3c ed. 1957). 


“It is well to make clear two points at the outset .... The 
first is that | do not believe ail promises are morally 
binding; pocorangy, | use the term ‘promise’ without pre- 
Judging the question whether the promise creates an oblil- 
gation. The second is that, where a promise does create an 
obligation, the reason for that may ore upen whether 
the promise was explicit or implied. There is thus, in my 
view, a fundamental distinction between explicit and Implied 
promises, and when | use the word ‘promise’ without qualifi- 
cation, | normally mean an explicit promise." P.S. Atiyah, 
Promises, Morals, and Law 8 (1981). 


2. The words in a promissory note expressing the 
maker's intention to pay a debt. @ A mere written 
acknowledgment that a debt is due is insufficient to 
constitute a promise. [Cases: Bills and Notes @30. 
C.J.S. Bills and Notes; Letters of Credit § 11.] — prom- 
ise, vb. = 
aleatory promise (ay-lee-a-tor-ee). A promise condi- 
tional on the happening of a fortuitous event, or 
on an event that the parties believe is fortuitous. 
Se] Contracts 218. C.J.S. Contracts §§ 355, 


alternative promise. A contractual promise to do 
one of two or more things, any one of which 
qualifies as consideration. 


“A promise in the alternative may be made because each of 
Paracel slp brpeto rg Pe seg rar ed 
promisee. Or romisea may desire one 

only, but the r resefve an alte which he 
may deem advantageous. In either type of case the promise 
is consideration if it cannot bs kept without some action or 
forbearance which would be consideration if alone were 
bargained for. But tf the promisor has an unfettered choice 
of Sterlbtig and one yatta sg aot nave been 
consideration if separately bargaine , the promise in 
altemative is not Restatement (Second) of 
Contracts § 77 cmt. b (1978). 


bare. promise. See gratuitous promise. 


collateral promise. A promise to guarantee the debt 
of another, made sinarily without benefit to the 


" promise 


party making the Spee ® Unlike an originai 

romise, a collateral promise must be in writing to 

enforceable. See MAIN-PURPOSE RULE. (Cases: 
Guaranty &1.] 


conditional promise. A promise that is conditioned 
on the occurrence of an event other than the lapse 
of time <she made a conditional promise to sell 
the gold on April 2 unless the price fell below $300 
an ounce before that time>. @ A conditional prom- 
ise is not illusory as long as the condition is not 
entirely within the promisor's control. [Cases: Con- 
tracts C58, 218. C.J.S. Contracts §§ 107, 355, 358.] 


corresponding promise. A mutual promise calling 
for the performance of an act substantially similar 
to the act called for by the other mutual promise, 
both acts being in pursuit of a common purpose. 


counterpromise. See COUNTERPROMISE. 


dependent promise. A promise to be performed by 
a party only when another obligation has first been 
performed by another party. (Cases: Contracts 
173, 278(1). CJ.S. Contracts §§ 361, 475, 
503-505, 510-512.) - 


divisible promises. Promises that are capable of 
being divided into independent parts. 


false promise. A promise made with no intention of 
carrying it out. Cf. promissory fraud under FRAUD. 
fictitious promise. See implied promise. 
atuitous promise. A promise made in exchange 

‘or nothing; a promise not supported by consider- 
ation. @ A gratuitous promise is not ordinarily 
legally enforceable. — Also termed bare promise; 
naked promise. (Cases: Contracts $47. C.J.S. Con- 
tracts §§ 83-84.) 


illusory promise. A promise that appears on its face 
to be so insubstantial as to impose no obligation on 
the promisor; an expression cloaked in promisso 
terms but actually containing no commitment by 
the promisor. @ An illusory promise typically, by its 
terms, makes performance optional with the 
promisor. For example, if a ere romises to 
make good on the principal debtor's obligation “as 
long as 1 think it’s in my commercial interest,” the 
promisor is not really bound. (Cases: Contracts 
@10(1). C.J.S. Contracts §§ 105-106, 108-113.] 


liston, A Treatise on the Law of 
(Waiter H.E. Jaeger ed., 3d ed. 1957). 


implied promise. A promise created by law to ren- 
der a person liable on a contract so as to avoid 
fraud or unjust enrichment. — Also termed /ficti- 
tious promise. (Cases: Implied and Constructive 
Contracts 1. C.J.S. Implied and Constructive Con- 
tracts §§ 2-3.] 
“Under soma circumstances the promise inferred Is called 
an Implied promise and in others ft ts referred to as a 
constructive promise. But whichever conctusion is reached, 
the resutt Is the same. In other words an implied promise 
and a constructive promise are not treated differently. The 
theoretical difference between the two fs that a promise 
implied from the conduct of the parties arises by construc- 
tion of law, only when Justice requires it under the circum- 


promisee 


stances.” John D. Calamari & Joseph M. Perillo, The Law of 
Contracts § 4-12, at 234-35 (3d ed. 1887). 


independent promise. See unconditional promise. 


marriage promise. Family law. A betrothal; an en- 
gagement to be married. — Also termed agreement 
to marry; promise to marry; promise of marriage. [Cases: 
Breach of Marriage Promise @1. C.J.S. Breach of 
Marriage Promise § 3.) 


mutual promises. Promises given simultaneously by 
two eee each promise serving as consideration 
for the other. See bilateral contract under CONTRACT. 


naked promise. See gratuitous promise. 
new promise. A previously unenforceable ane 
that a promisor revives and agrees to fulfill, as 


when a debtor a to pay a creditor an amount 
discharged in the debtor's bankruptcy. 


original promise. A promise to guarantee the debt 
of aroier roadie prinsarily for the benefit of the 
party making the promise. @ An original promise 
need not be in writing to be enforceable. See Main. 
PURPOSE RULE. (Cases: Frauds, Statute of €23,] 

ise implied in fact. A promise existing by 
inference from the circumstances or actions of the 
parties. See implied promise. (Cases: Contracts €°27. 
C.J.S. Contracts § 6.] 


promise in consideration of ma e. A promise 
for which the actual performance of the marriage 
is the consideration, as when a man agrees to 
transfer property to a woman if she will marry 
him. @ A promise to marry, however, is not consid- 
ered a promise in consideration of marriage. 
[Cases: Breach of Marriage Promise ¢=5. C.J.S. 
Breach of Marriage Promise § 6.] 


promise in restraint of trade. A promise whose 
performance would limit competition in any busi- 
ness or restrict the promisor in the exercise of a 
geiniel occupation. ® Such a promise is usu. unen- 
orceable. [Cases: Contracts 116. C.J.S. Contracts 
§§ 249-251, 253-254, 257-260.) 


remedial promise. A seller's promise to repair or 
replace s, or the like, or to refund the price if 
the s (1) do not conform to the contract or to 
a representation at the time of.the delivery of the 
s, (2) conform at the time of delivery but later 

il to perform as agreed, or (3) contain a defect. 


unconditional promise. A promise that either is 
unqualified or requires nothing but the lapse of 
time to make the promise presently enforceable. © 
A party who makes an unconditional promise must 
rform that promise even though the other party 
not performed according to the bargain. — 
Also termed inde; ‘omise. (Cases: Contracts 
218. C.J.S. Contracts §§ 355, 358.) 


voidable promise. A promise that one party may, 

under the law, declare void by reason of that 

beg incapacity or mistake, or by reason of the 

raud, breach, or other fault of the other party. 

(Cases: Contracts ¢-98. C.J.S. Contracts se 137; 

aoe 145, 153-155, 157, 171, 173-174, 185, 
8.) 


promisee (prom-is-ee). One to whom a promise is 
made. 
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promise not to compete. See noncompetition covenant 
under COVENANT (1). 


promise of marriage. See marriage promise under prom. 


ISE. 
romtise to marry. See iage promise under PROMISE. 
p rry marriag 


promisor (prom-is-or). One who makes a promise; 
esp., one who undertakes a contractual obligation. 


promissor pron) [Latin] 1. Civil law A promi- 
sor; specif., a party who undertakes to do a thing in 
response to the interrogation of the other party (the 
stipulator). 2. REUS PROMITTENDI. 


promissory, adj. Containing or consisting of a promise 
<the agreement's promissory terms>. 


promissory condition. See CONDITION (2). 
promissory estoppel. See Esrorret.. 

promissory fraud. See rraup. 

promissory note. See NOTE (1). 

promissory oath. See oaTH. 

promissory representation. See REPRESENTATION (1). 


promissory restraint. An attempt by an otherwise 
effective conveyance or contract to discourage a later 
conveyance by imposing contractual liability on any- 
one who makes a later conveyance. 


promissory warranty. See WARRANTY (3). 


pro modo admissi (proh moh-doh ad-mis-1). [Latin] 
Hist. According to the measure of the offense. 


promoter. 1. A person who encourages or incites. 2. A 
founder or organizer of a corporation or business 
venture; one who takes the entrepreneurial initiative 
in founding or organizing a business or enter- 
prise. — Formerly also termed projector. (Cases: Cor- 
porations €=30. C.].S. Corporations § 67.) 


“The complete judicial acceptance of the term ‘promoter’ Is 
&@ matter of com recent date. in some of the early 
cases, persons enga: in the formation of a corporation 
are spoken of as ‘projectors.’ Oth the 


same e 
therefrom, do not give any name to the relation in which 
such persons a to contemplated Soneany The 
promoter, le undoubtedly employed in common 
parlance before that time, does not seem to have been 
In any reported decision until after it had been used, 
the purposes of the act defined, in the Joint Stock 
of 1844....:[A] person may be said to be a 
of a corporation f before its organization, 
directly or ind solicits subscriptions to its stock, or 
assumes to act In its behalf in the purchase of property, or 
in the bp Po tts charter, or otherwise assists In its 
or, " Manfred W. Ehrich, The Law of Promoters 
§ 1, at 2-3; § 13, at 15 (1916). 


“A promoter fs a person who takes the Initiative in develop- 
tng and crane a new business venture. A promoter 
my act 6 atone or with co-promoters. The term ‘pro- 
moter’ Is not one of opprobrium; indeed, the promoter is 
often an Soareeve, tmaginative entrepreneur who fulfills 
the essential economic function of taking an idea and 
scl Phy profitable business to capitalize on the Idea.” 
Robert W. Hamilton, The Law of Corporations in a Nutshell 
64 (3d ed. 1991). 


promoting prostitution. See PANDERING. 


promulgare (proh-meol-gair-ee), vb. [Latin] Roman law. 
To promulgate; to make (a law) publicly known after 
its enactment. 
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promulgate (pro-mal-gayt or prom-al-gayt), vb. 1. To 
declare or announce publicly; to proclaim. 2. To put 
(a law or decree) into force or effect. 3. (Of an 
administrative agency) to carry out the formal pro- 
cess of rulemaking by publishing the proposed regu- 
lation, inviting public comments, and approving or 
rejecting the proposal. — promulgation (prom-el- 
gay-shan or proh-mal-), n. 

trie sa (prom-sl-gay-shen or proh-mal-). The 
official publication of a new law or regulation, by 
which it is put into effect. 

promutuum (proh-myoo-choo-om). (Latin “as if lent''] 
Civil law. A quasi-contract in which a person who 
received money or property in error agrees to re- 
turn what was received to the person who paid it. 

pronepos (proh-nep-ohs). [Latin] Roman ©& civil law. A 
great-grandson. Pl. pronepotes. 

proneptis (proh-nep-tis). [Latin] Roman & civil law. A 
great-granddaughter. Pl. proneptes. 

pro non adjecto (proh non @-jek-toh). [Latin] Hist. As 
not added. ® For example, a nonessential deed 
provision might be treated pro non adjecto. 

pro non scripto (proh non skrip-toh): [Latin] As not 
written; as though it had not been written. © The 
phrase usu. referred to testamentary conditions that 
a court would disregard because the conditions were 
impossible, illegal, or meaningless. 


pronotary (proh-nob-ta-ree), n. First notary. 

pronounce, vb. To announce formally <pronounce 
judgment>. 

pronunciation (pra-nan-see-ay-shon). Archaic. A sen- 
tence or decree. 


pronurus (proh-na-res). [Latin] Roman & civil law. The 
wife of a grandson or great-grandson. Pl. pronurus. 


proof, n. 1. The establishment or refutation of an 


alleged fact by evidence; the persuasive effect of ; 


evidence in the mind of «a fact-finder. [Cases: Evi- 
dence € 584. CJ.S. Evidence §§ 729, 1301-1305, 
1320, 1324, 1326-1327, 1342, 1345.) 2. Evidence 
that determines the judgmegit, of a court. 3. An 
attested document that constitutes legal evidence. 


x hala proof. Evidence establishing the fact in 
ispute by a preponderance of the evidence. 
(Cases: Evidence 99. CJ.S. Evidence §§ 2-5, 
197-199, 204, 206.] 


conditional proof. A fact that amounts to proof as 
long as there is no other fact amounting to dis- 
proof. — Also termed presumptive proof. 


double proof. 1. Bankruptcy. Proof of claims by two 
or more creditors against the same debt. @ This 
violates the general rule that there can be only one 
claim with respect to a single debt. (Cases: Bank- 
ruptcy €=2891. C.J.S. Bankrupicy § 268.) 2. Evi- 
dence. Corroborating government evidence (usu. 
by two witnesses) required to sustain certain con- 
victions. 


Sull proof. 1. Civil law. Proof by two witnesses or by 
public instrument. 2. Evidence that satisfies the 
minds of the jury of the truth of the fact in dispute 
beyond a reasonable doubt. (Cases: Evidence 


proof of loss 


584. C.J.S. Evidence §§ 729, 1301-1305, 1320, 
1324, 1326-1327, 1342, 1345.] 


literal proof. Civil law. Written evidence. Cf. testi- 
monial proof. 


negative proof. Proof that establishes a fact by 
showing that its opposite is not or cannot be true. 
CF. ive proof. (Cases: Evidence €586. C.J.S. 
Evi §§ 339, 1309, 1328.) 


positive proof. Direct or affirmative proof. Cf. nega- 
tive proof. (Cases: Evidence €586. C.J.S. Evidence 
§§ 339, 1309, 1328.] 


preliminary proof. Insurance. The first proof of- 
fered of a loss occurring under a policy, usu. sent 
in to the underwriters with’ a notification of the 
claim. (Cases: Insurance 93164. C.J.S. Insurance 
§§ 1280, 1316, 1627.) 


presumptive proof. See conditional ‘aay. 


proof beyond a reasonable doubt. Proof that pre- 
cludes every reasonable hypothesis except that 
which it tends to support. See REASONABLE DOUBT. ® 
Formerly, this seanidard required evidence to “es- 
tablish the truth of the fact to a reasonable and 
moral certainty” and “proof to a moral certainty as 
distinguished from an absolute certainty.” Moral 
certainty is no longer a synonym for proof beyond a 
reasonable doubt. See Victor-v. Nebraska, 511 U.S. 1, 
8, 12, 114 S.Ct. 1239, 1244, 1246 (1994). (Cases: 
Criminal Law 561. C_J.S. Criminal Law § 1108.] 


testimonial proof. Civil law. Proof by the evidence 
of witnesses, rather than proof by written instru- 
ment. Cf. literal proof. 


proof, burden of. See BURDEN OF PROUF. 
proof brief. See Brier. 


proof of acknowledgment. An authorized officer's cer- 
tification — based on-a third party's testimony — 
that the signature of a person (who usu. does not 
appear before the notary) is genuine and was freely 
made. — Also termed certificate of proof. See ACKNOWL- 
EDGMENT (6). (Cases: Acknowledgment 8-39. C.J.S. 
Acknowledgments §§ 24-78, 88-90.) . 


proof of.c!sim. niece. A creditor's written state- 
ment that is submitted to show the basis and amount 
of oe creditor's claim. bse roofs of claim. oe 
Bankru >2891— . CyS. Ba 
§§ 268-279, a4 
informal proof of claim. A proof of claim stating a 
creditor's demand for payment and intent to hold 
the debtor's bankruptcy estate liable, but that does 
not yal a with the Bankruptcy Code's form for 
ave of claim. @ A late-file proof of claim may 
given effect if the creditor had timely filed an 
informal proof of claim. [Cases: Bankruptcy 
2902. C.J.S. Bankruptcy § 276.) 


proof of debt. The establishment by a creditor of a 
debt in some prescribed manner (as by affidavit) as a 
first step in recovering the debt from an estate or 
property; PROOF OF CLAIM. 


proof of loss. An insured’s formal statement of loss 
required by an insurance company before it will 
determine whether the policy covers the loss. [Cases: 


proof of service 


Insurance €93164. C.J.S. Insurance 8§ 1280, 1316, 
1627.] 


proof of service. 1. A document filed (as by a sheriff) 
in court as evidence that process has been successful- 
ly served on a party. — Also termed return of service; 
return of process. See service (1). (Cases: Federal Civil 
Procedure @°511-518; Process @°127-150. (.J.S. 
Process §§ 77-91.) 2. CERTIFICATE OF SERVICE, 


proof of will. See rroaaTe (1). 


pro omni alio onere (proh om-ni {also -nee] ay-lee-oh 
on-ar-ee). [Law Latin “for every other burden”) His!. 
A portion of a charter clause restricting the vassal's 
duties to those explicitly named in the charter. 


pro opere et labore (proh op-o-ree et la-bor-ee). [Latin] - 


For work and labor. 


propaganda. Int'l law. 1. The systematic dissemination 
of doctrine, rumor, or selected information to pro- 
mote or injure a particular doctrine, view, or cause. 
2. The ideas or information so disseminated. © The 
word propaganda originated as an abbreviated form 
of Congregatio de propaganda fide, a committee (of 
cardinals) for propwgating the (Christian) faith. 
defamatory propaganda. Prop2ganda used to pro- 
mote dissatisfaction among a nation's citizens and 
undermine government authority. @ Defamatory 
propaganda is common in wartime but is also used 
In peacetime as a means of incitement. 
hostile propaganda. Propaganda employed by a 
nation to manipulate the people of another nation 


to support or oppose their government. — Also 
termed ideological aggression. See subversive propa- 
ganda. 


“tdeological Neat ... is the spreading of ideas inten- 
tionally and ‘& iberately so as to manipulate by symbols 
controversial attitudes and positions. It Is hostile p 7 
da indulged In by a state directly or vicariously to fe and 
Influence the people of another state so as to maintain or 
alter the institutions and policies of that state. The campaign 
of hostile propaganda may emanute from within or out 
the territory 0! Me ict gate ere a De Comres on ty ey 
means of communications.” Ann Van Wynen Thomas F 
Bs aera Jr., The Concept of Aggression in Intemational Law 


subversive anda. Propaganda calculated to 
incite a so op se revolution: @ When the insti- 
gator is another nation, it is termed hostile propa- 
ganda or ideological aggression. : 
war-mongering propaganda. Propaganda calculated 
ta produce national support for a war and to 
encourage the government to declare or join in a 
war regardless of any legal constraints. ; 
pro parte (proh pahr-tee). [Latin] Hist. Partly; in part. 
pro parte legitimus, pro parte illegitimus (proh pahr- 
tee lo-jit-e-mes, proh tee il-lo-jit-e-mas). [Law 
Latin] Hist. Partly legitimate, partly illegitimate. @ In 
Roman and civil law, an illegitimate child could be 
later legitimated through the marriage of the child's 
parents. But England did not fully recognize this 
legitimate status. 


pro parte virili (proh pahr-tee ve-ri-t). [Latin “for the 
share per man’) Hist. In equal shares; for one’s own 
proportion. 
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pro partibus liberandis (proh pahr-ti-bas lib-a-ran-dis). 
(Latin “to free the portions”) Hist. A writ for the 
partition of lands among coheirs. 

propatruus (proh-pay-troo-as or -pa-troo-es). [Latin] 
Roman & civil law. A great-grandfather’s brother. 

propatruus magnus (proh-pay-troo-es [or -pa-troo-as} 
mag-nas). [Latin] Roman & civil law. A great-great- 
great-uncle. 

pro per., udu. & adj. See PRO PERSONA. 

pro per., n. 1. PROSE. 2. PROPRIA PERSONA. 

proper care. See reasonable care under CARE. 


proper evidence. See admissible evidence under Ev1- 
DENCE. 


proper feud. See FEUD (1). 
proper improbation. See imprRORATION. 
proper independent advice. See INDEPENDENT ADVICE. 


proper law. Conflict of laws. The substantive law that, 
under the principles of conflict of laws, governs a 
transaction. (Cases: Action G17. C.Jj.S. Actions 
8§ 18-20; Conflict of Laws §§ 2~3, 12, 15, 20, 23, 
27-32, 34-40, 42-48, 50-65, 96-97, 100, 102, 
105-107.) 


proper lookout, n. The duty of a vehicle operator to 
exercise caution to avoid collisions with pedestrians 


or other vehicles. [Cases: Automobiles 150. C.J.S._ 


Motor Vehicles §§ 568-571, 573.] 


proper means. Trade secrets. Any method of discover- 
ing trade secrets that does not violate property- 
rotection statutes or standards of commercial eth- 
ics. ® Proper means include independent invention, 
reverse engineering, observing the product in pub- 
lic, and studying published Itterature. Restatement 
(Second) of Torts § 757 cmt. £ (1977). 


“Trade secrets are protected ... in a manner akin gt abet 
ig 


copy ich is the basis f lability.” Chica 
mere OF use, @ basis o iy 
Lock Co. v. Fanberg, 676 F.2d 400, 404 (8th Ctr. 1888), 
proper party. See PARTY (2). 


pro persona (proh per-soh-na), adv. & adj. [Latin] For 
one’s own person; on one’s.own behalf’ <a pro perso- 
na brief>. — Sometimes shortened to pro per. See 
PRO SE. 


property. 1. The right to possess, use, and enjoy a 
determinate thing fcithes a tract of land or a chat- 
tel); the right of ee institution of pri- 
vate property is protected from undue governmental 
interference>. — Also termed bundle of rights. (Cases: 
Constitutional Law 277; Property 1. C.J.S. Con- 
stitutional Law § 982; Property § 2-10, 13.] 2. Any 
external thing over which the rights of possession, 
use, and enjoyment are exercised <the airport is city 


ie ah et (Cases: Property @1. C.J.S. Property 
§ 2- 


10, 13.] 
“In its widest sense, includes all a person's 
rights, of whatever di in. A man’s property Is ait tat 


Is Als in law. This usage, however, ls obsolete at the present 


| 


eee tee 


oo Ng ene ew am 


eee ene cemee mee neato at gure we 
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day, though It ls common enough In the older books... . {n 
a second and narrower sense, property Includes not all a 
person's rights, but only his Laide Aad to his 
personal rights. The former constitute his estate or pro : 
while the latter constitute his status or personal condition. In 
this sense a man's fand, chattels, shares, and the debts due 


p 
pro 


property, but a debt or the benefit of a contract Is not.... 
lly, In the narrowest use of the term, It Includes rate 


than al — that Is to say, the right 

See hase ae eect a ae 

mond, ce le i 

10th ed. 1947). 

abandoned:property. Property that the owner vol- 
untarily surrenders, relinquishes, or disclaims. Cf. 
lost property; mislaid erty. (Cases: Abandoned 
and Lost Property 1. C.].S. Abandonment §§ 4, 
7-8.] 


absolute property. Property that one has full and 
complete title to and control over. 


adventitious property. 1. Roman law. Property com- 
ing to a son or daughter from anyone other than 
the pater familias. - - Also termed peculium adventi- 
tium. 2. Hist. Property coraing to one from a 
stranger or collateral relative. 

oi sane property. A property interest that is 
subject to a power of appointment. (Cases: Powers 
4] 


common property. 1. Real property that is held by 
two or more persons with no right of survivorship. 
Cf. joint . (Cases: Common Lands 1. 
C.J.S. Common Lands §§ 1-5.] 2. COMMON AREA. 

community property. See COMMUNITY PROPERTY. 

complete property. The entirety of the rights, privi- 
leges, powers, and immunities that it is legally 
possible for a person to have with regard to land 
or any other thing, apart from those that all other 
members of society have in the land or thing. 


corporeal . 1. The*right of ownership in 
material things. 2. Property that can be perceived, 
as opposed-to incorporeal property; tangible prop- 
erty. [Cases:* Property: €1, 2. C.J.S. Property 
§§ 2-13, 15+20.] 
distressed . Property that must be sold 
because of mortgage foreclosure or because it is 
art of an isclvent estate. (Cases: Bankruptcy 
3067.1.) 


domestic-parinership » Property that would 
be marital property if the domestic partners were 
married to each other. See DOMESTIC PARTNERSHIP; 
DOMESTIC-PARTNERSHIP PERIOD. 

dotal . Civil law. Separate property that the 
wife ahi the ariaee to gasist the tusband 
with the marriage expenses. Cf. extradotal property. 
[Cases: Dower and Curtesy @ 10. CJ.S. 

§§ 10, 12-17, 140.] 


exempt property. See EXEMPT PROPERTY. 
extradotal . Civil law. 1. That portion of a 
wife's property over which she has complete con- 


. or divorce. The phrase marital 


property 


trol. 2. All of a wife’s effects that have not been 
settled on her as dowry; any property that a wife 
owns apart from her dowry. ® In Louisiana, after 
January 1, 1980, all property acquired by the wife 
that is not community is neither dotal nor extrado- 
tal; it is simply her separate property, as has 
always been true of the husband. La. Civ. Code 
art. 2341. — Also termed paraphernal property. Cf. 
dotal property. 

eneral i ha Property belonging to a general 
coher: peated omer under OWNER 
income property. Property that produces income, 
such as rental property. 

incorporeal . I. An‘‘in rem proprieta 
right that is hor claseified as corporeal propery e 
Incorporeal property is traditianally broken down 
into two classes: (1) juza in re aliena (encum- 
brances), whether over material or immaterial 
things, examples being leases, mera es, and ser- 
vitudes; and (2) jura in re propria (full ownership 
over an immaterial thing), examples being patents, 
copyrights, and trademarks. 2. A legal right in 
property having no physical existence. @ Patent 
rights, for example, are incorporeal py pales — 

0 termed incorporeal chattel; incorporeal thing. 

intangible property. Property that lacks a physical 
existence. ® Examples include stock options and 
business goodwill. Cf. tangible erty. (Cases: 
Property 1, 2. C.J.S. Property §§ 2-13, 15-20.] 


intellectual property. See INTELLECTUAL PROPERTY. 


joint property. Real or personal property held by 
two or more persons with a right of survivorship. 
Cf. common property : 


limited-market property. See special-purpose property. 
literary property. See LITERARY PROPERTY. 


lost property. Property that the owner no longer. 
assesses because of accident, negligence, or care- 
lessness, and that cannot be located by an ordi- 
nary, diligent search. Cf. abandoned property; mislaid 
property. (Cases: Abandoned and Lost Property 
#10) . a 
marital . Property that:is acquired durin 
a aia i ibject= to distribution 4 
division at the time of marital dissolution. @ Gener- 
ally, it is property acquired after the date of the 
marriage and before a spouse files for separation 
is used in 
equitable-distribution states and is roughly equiva- 
lent to community property. — Also termed marital 
estate. See COMMUNITY PROPERTY; EQUITABLE DISTRIBU- 
tion. (Cases: Divorce @°248; Husband and Wife 
©6-15(6). C.J.S. Divorce §§ 508-511, 580-582; Es- 
tates § 19.] 
maternal property. Property that comes from the 


mother of a party and other ascendants of the 
maternal stock. 


mislaid property. Property that has been voluntari- 
ly relinquished by the owner with an intent to 
rab it later — but rie cannot now be a 
Cf. abandoned property; property. [Cases: Aban- 
doned and Lost Property €1, 10. C.J.S. Adandon- 
ment §§ 4, 7-8.] 


property 


“A distinction Is drawn between lost property and mistaid 
aes eae eee Be seeruonedy Gul hn 


for a temporary purpose and ‘ent- 
teft there when tha owner goes away. 
package left 


property which mistald , 

Die 4 oo tices peobelt that the owner will know 
where to retum for his chattel 
away without It.” Rollin M. Perkins & Ronald N. Boyce, 
Criminal Law 310-11 (3d ed. 1882}. . 

mixed property. Property with characteristics of 

both real property and personal-property — such 

as heirlooms and fixtures. (Cases: Property ©=4. 

C.J.S. Property §§ 14-21, 23.) 

movable property. See MOVABLE (1). 

neutral property. See NEUTRAL PROPERTY. 


nonancestral property. See nonancestral estate under 
ESTATE (1). 


nonexempt property. See NONEXEMPT PROPERTY. 
paraphernal property. See extradotal property. 


ternal property. Property that comes from the 
fther of a party and caer ascendants of the 


paternal stock. 


personal property. 1. Any movable or intangible 
oped pas is subject yPgaalods and not classified 
as property. — term ty; personal 
estale; movable estate; (in plural) things personal. Cf. 
real Hb ke (Cases: Property €4. C.J.S. Property 
§§ 14-21, 23.] 2. Tax. Property not used in a 
taxpayer's trade or business or held for income 
production or collection. (Cases: Taxation ¢=67. 
C.J.S. Taxation §§ 114, 120, 122, 125, 129-130.] 
i nal * Includes ... t ! 
Fe eRe tits cats 
ds, the proceeds arising from safe of realty, and the 
right to a certificate In foreclosure, the time _of redemption 
rpc ." 3 Willlam Herbert Page, A Treatise on the 
Law lis § 964, at 44~45 (1941). 
freer property. Property — protected from pub- 
ic appropriation — over which the owner has 
exclusive and absolute rights. 


public p . State- or community-owned prop- 
erty not restricted to anyone individual's use or 
rare (Cases: States @°88. C.J.S. States 

147. 

alificd property. A temporary or special interest 
a a feat (such.as a fight 40 possess it), subject to 
being totally extinguished by the occurrence of a 
specified contingency over which the qualified 
owner has no control. ; 
qualified-terminable-interest pore: Property 
that fscbee by a QTIP trust from a deceased 
spouse to the surviving spouse and that (if the 
executor so elects) qualifies for the marital deduc- 
tion provided that the spouse is entitled to receive 
all income in payments made at least annually for 
life and that no one has the power to appoint the 
property to anyone other than the surviving 
spouse. @ The purpose of the marital deduction is 
to permit deferral of estate taxes until the death of 
the surviving spouse. But this property is included 
in the surviving spouse’s estate at death, where it is 
subject to the federal estate tax. — Abbr. QTIP. 


1254 


See QTIP trust under trust. [Cases: Internal Reve- 
nue © 4169(4). CJS. Internal Revenue 
§§ 536-537.) 


quasi-community property. See COMMUNITY PROPER. 
Ty. 


real property. Land and anythin wing on, 
attached to, or erected on i excledoe anyhice 
that may be severed without injury to the land. @ 
Real property can be either corporeal (soil and 
buildings) “ot incorporeal (easements). — Also 
termed rf atond roa fast corge Cf. personal 
property (1). Ses: erty 4. CJS. Property 
§§ 14-21, 23.] as ’ : 


‘real property.’ The earty economic un!mpertance of money, 
is and things other than land permitted the church 
Courts to take over the handling of all such assets on the 


death of the owner. When the of trade and of 
m caused assets of these to assume great 
delineate pad igloo al 
() Im egories o} propery. ‘real’ 
and ‘ pre , each with Its set of rules evolved 
from a different matrix. The pressure of modem society has 
for and the resultant 
of this fine, but this movement Is far from comp! 


m late attain- 
rept 1 Richard R. Powell, Powell on Real 
1900) § 5.04, at 5-7 to 5-8 (Patrick J. Rohan ed., rev. ed. 
scheduled property. Insurance. Property itemized on 
a list (usu. attached to an insurance policy) that 
records property values, which provide the basis 
for insurance payments in the event of a loss 
under an insurance policy. (Cases: Insurance 
©2169.) 
separate property. See SEPARATE PROPERTY. 
special-design property. See special-purpose property. 
special property. Property that the holder has only 
a qualified, temporary, or limited interest in, such 
as (from a bailee’s standpoint) bailed property. 
urpose property. Property that has a 
unique design or layout, incorporates special con- 
5 alageotse onepaleer or has other gar bi rial limit 
é property's utility’ for pu -other than the 
one for which it was built. @ Because of the prop- 
erty’s specialized nature, the market.for the prop- 
erty may be quite limited. — Also termed limited- 
market property; special-design property. 
specialty property. See SPECIALTY (3). 
tangible personal property. Corporeal personal 
roperty of any kind; personal property that can 
seen, weighed, measured, felt, or touched, or is 
in any other way perceptible to the senses, such as 
furniture, cooking utensils, and books. 
tangible erty. Property that has physical form 
an chavsclerioncs, Cf. intangible propery. [Cases: 
Property 1-2. C.J.S. Property §§ 2-13, 15-20.) 
wasting property. 1. Property that is consumed in 
its normal use, such as a wasting asset, a leasehold 
interest, or a patent right. 2. A right to or an 
interest in such property. 
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property, law of. See LAW OF PROPERTY. 
property crimes. See CRIMES AGAINST PROPERTY. 


property-damage insurance. See property insurance un- 
der INSURANCE. 


property dividend. See asset dividend under DIVIDEND. 
property division. See PROPERTY SETTLEMENT (1). 
property insurance. See INSURANCE. 


per of the debtor. Bankruptcy. Property that is 

cain or (in some instances) picened ty the debt- 
or, including property that is exempted from the 
bankruptcy ‘estate. 11 USCA § 54i(b). — Also 
termed  débtor's . (Cases: era eps 
@ 2531-2559. CJS. Bankrupicy §§ 105-109, 111, 
113-120, 122.) 


property of the estate. Bankrup icy. The debtor's tangi- 
ble and intangible peeee interests (including both 
legal and equitable interests) that fall under the 
bankruptcy court's I sade because they were 
owned or held by the debtor when the bankruptcy 
petition was filed. 11 USCA § 541. — Also termed 
estate's property. [Cases: Bankruptcy €°2491-2559. 
CJS. er re §§ 105-109, 111, 113-120, 
122-124, 126, 128.] 

property ratione privilegii (ray-shee-oh-nee priv-i-lee- 
jee-1). Hist. A common-law right, granted by a royal 
franchise, to take wild animals on another's land. @ 
This principle made its way into American law. See, 
e.g., Hanson v. Fergus Falls Nat'l Bank, 65 N.W.2d 
857, 862 (Minn. 1954). CF. propery RATIONE SOLI. 

“Pp; Rati ft is th ht which, ft 

tarenee. Scien eatied ane Crown In vintu of fs 

prerogetive, one man had killing and teking animats 

“erae naturae on the fend of another, and in fike manner 

the game, when killed or taken by virtue of the privilege, 

became the absolute property of the owner of the franchise, 
just as In the other case it becomes the absolute property of 

the owner of the soil." Blades v. Higgs, 11 Eng. Rep. 1474, 

1479 (H.L. 1865). ; 

property ratione soli (ray-shee-oh-nee soh-lt). The 
common-law right to take wild animals found on 
one’s own land. Cf. PROPERTY RATIONE PRIVILEGII. 

“The exclusive comnion tight of a landowner to take 
Er eee proce Cavene ool ... has 
recognized throughout the ry of common law, 

with one exception: Following the Norman uest the 

King contended that he was ford paver of field, 

possessed ‘of the right to the universal soll and of the 

eee oe ee geree out ie ee ee 

their gis an rosstubohed the common tw. Afford v. 

Finch, 185 So, 2d 790, 782 (Fla. 1963). 

property right. See RIGHT. 


property settlement. 1. A judgment in a divorce case 
determining the distribution of the marital property 
between the divorcing parties. © A property settle- 
ment includes a division of the marital debts as well 
as assets. — Also termed 
Property. (Cases: Husband and Wife 248.) 2. A 
contract that divides up the assets of divorcing 
Spouses and is incorporated into a divorce decree. — 
Also termed integrated property settlement; property setile- 
ment agreement. Cf. Divorce AGREEMENT. (Cases: Hus- 
band and Wife 277.] 3. MARITAL AGREEMENT. 


Property settlement agreement. See PROPERTY SETTLE. 
MENT (2). 


division; division of 


proposition 


property tax. See TAX. 

property tort. See ToRT. 

prophylactic (proh-fe-lak-tik), adj. Formulated to pre- 
vent something <a prophylactic rule>. — prophy- 
laxis (proh-fa-lak-sis), prophylactic, n. 

prophylactic cost. See cost (1). 

propinquity (pre tin -kwa-tee). The state of being 
near; specif., kindred or parentage <degrees of pro- 
pinquity>. 

propior sobrina (proh-pee-ar sa-bri-na), n. [Latin] Civil 
law. The daughter of a great-uncle or great-aunt, 
paternal or maternal. 

propior sobrino (proh-pee-ar sa-bri-noh), n. [Latin] 
Cwil law. The son of a great-uncle or great-aunt, 
paternal or maternal. : 


prepone (pre-pohn), vb. To put forward for consider- 
ation or adjudication <propone a will for probate>. 


proponent, 2. 1. A person who puts forward a legal 
instrument for consideration or acceptance; esp., 
one who offers a will for probate. (Cases: Wills 
S211, 219. CJS. Wills §§ 453-456, 468.] 2. A 
person who puts forward a proposal; one who ar- 
es in favor of something <a proponent of gun 
control>. 3. Parliamentary law. A member who speaks 
in favor ofa pending motion. Cf. opPONENT (3). 


proportionality. /nt’l law. The principle that the use of 
force should be in proportion to the threat or griev- 
ance provoking the use of force. 

proportionality review. Criminal law. An appellate 
court's analysis of whether a death sentence is arbi- 
trary, capricious, or excessive by comparing the case 
in which it was imposed with similar cases in which 
the death penalty was Tea or gre Libr 
(Cases: Sentencing and nishment @1788(6). 
CS. Criminal Law §§ 1531-1532, 1534-1538, 
1541-1543, 1608, 1703-1706, 1709.] ; 


proportional quorum. See quorum. 


proportional representation. 1. An electoral system 
that allocates legislative seats to each political group 
in proportion to its popular voting strength. [ : 
Constitutional Law @225.3(10);' Elecuuns €=12. 
C.J.S. Constitutional Law § 823::Elections §§ 8, 40(1).] 
2. See proportional voting under-voTinc. ® The term 
refers to two related but distinguishable concepts: 
proportional outcome (having members of a group 
elected in proportion to their nuinbers in the 
electorate) and proportional involvement (more pre- 
cisely termed proportional voting and waite 2 the 
electoral system also known as single transferable vot- 
ing). 

proportional tax. See flat ax under Vax. 

proportional voting. See voTING. 


proportionate-reduction clause. See LESSER-INTEREST 
CLAUSE. 

proposal. Something offered for consideration or ac- 
ceptance. 

proposed agenda. See AGENDA. 

proposed regulation. See REGULATION. 

proposition. See main mation under MOTION (2). 


propositus 
propositus pre per ore) [Law Latin] Crvil law. A 
0 


person from whom descent is to be traced; the 
person whose rights or obligations are in issue. — 
Also termed persona proposita. Pl. propositi. 

pro possessore (proh pos-a-sor-ee). [Latin] As a posses- 
sor; by title of a possessor; by virtue of possession 
alone. 


pro posse suo (proh pos-ee s[y]oo-oh). [Latin] To the 
extent of one’s power or ability. ; 

propound (pre-pownd), vb. 1. To. offer for consider- 
ation or discussion. 2. To make a proposal. 3. To put 
forward (a will) as authentic. 


ropounder, An executor or administrator who offers 
a will or other testamentary document for admission 
to probate; PROPONENT. 


pro quer. abbr. PRO QUERENTE. 


ro guerente. For the plaintiff. @ In old law reports, 
he plaintiff's advocate is designated pro querente and 
the opposing advocate contra. — Abbr. pro quer. 


prop. reg. abbr. See proposed regulation under REGUL\- 
TION. 
ia persona (proh-pree-o per-soh-na), adj. & adv. 
[Latin]. In his own person; pro se. — Sometimes 
shortened to pro per. — Abbr. p.p. [Cases: Attorney 
and Client 62. CJ.S. Attorney and Client 
§§ 167-168.] ; 
proprietary be Seer aendna adj. 1. Of or relating to 
a pe rietor <the licensee's proprietary rights>. 2. 
Ot, relating to, or holding as property <the software 
designer sought to protect its proprietary data>. 


proprietary act. See PROPRIETARY FUNCTION. 
proprietary article. See ARTICLE. 
proprietary capacity. Sce CAPACITY (1). 
proprietary capital. See CAPITAL. 
proprietary drug. See pRuG. 

proprietary duty. See bury (2). 


proprietary function. Torts. A municipality's conduct 
that is performed for the profit or benefit of the 
municipality, rather than for the benefit of the gen- 
eral public. @ Generally, a municipality is not im- 
mune from tort liability for proprietary acts. But the 
distinction between proprietary and governmental 
functions. has been abrogated by statute in many 
states, — Also termed proprietary act. Cf. GOVERNMEN- 

TAL FuNCTION. [Cases: Municipal Corporations 

725. C.J.S. Municipal Corporations § 664.) 


proprietary government. See GOVERNMENT. 


proprietary information. Information in which the 
owner has a protectable interest. See TRADE SECRET. 
(Cases: Contracts @ 118. CJS. Contracts 
§§ 267-268.) 


proprietary interest. See INTEREST (2). 
proprietary lease. See LEASE. 
proprietary license. See LICENSE. 
proprietary name. See NAME. 


proprietary power. See power coupled with an interest 
under power (8). ; 
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proprietary right. See ricut. 


proprietary software. Software that cannot be used, 
redistributed, or modified without permission. © 
Proprietary software is usu. sold for profit, consists 
only of machine-readable code, and carries a limited 
license that restricts copying, modification, and re- 
distribution. A user may usu. make a backup copy 
for personal use; but if the software is sold or given 
away, any backup copies must be passed on to the 
new user or destroyed. Cf. FREEWARE; SEMI-FREE SOFT- 
WARE; SHAREWARE. 


roprietary technology. Intellectual property. A body of 

O Lapwiedoe or know-how that is owned or controlled 
by a person whose authorization is required before 
any other party may use that know-how or knowl- 
edge for commercial purposes. See TRADE SECRET. 


proprietas (pro-pri-o-tas). [Latin] Hist. Ownership. 

‘us nuda (pra-pri-o-tas n{yjoo-da). Naked 
ownership; the mere title to property, without the 
usufruct. 

as plena a pee plee-no). Full own- 
ership, including both the tide and the usufruct. 

e probanda (prea-pri-a-tay-tee pre-ban-da). 
' See DE PROPRIETATE PRO3ANDA. 


proprietor, n. An owner, esp. one who runs a busi- 
ness. See SOLE PROPRIETORSHIP. — proprietorship, n. 
+ propriety. Hist. Privately owned possessions; property. 
is manibus propre man-e-bas). [Latin] 
Hist. By one’s own hands. 
proprio jure (proh-pree-oh joor-ee). [Latin] Hist. By 
one's own property right. 
io nomine (proh-pree-oh nahm-a-nee). [Latin] 
Hist. In one’s own name. 
vigore (proh-pree-oh vi-gor-ee). [Latin] By its 
own strength. 
rium negotium (proh-pree-sm_ni-goh-shee-om). 
[Latin] Hist. One’s own business. 
pro privato commodo (proh pri-vay-toh kom-o-doh). 
[Law Latin] Hist. For private convenience. @ The 
phrase sometimes appeared in reference to a private 


road as distinguished from a public highway. Cf. pro 
BONO PUBLICO. F 


propter (prop-ter). [Latin] For; on account of. 

propter affectum proper e-fek-tam). See challenge 
propter affectum under CHALLENGE (2). 

propter commodum curiae (prop-tar kom-o-dam kyoor- 
ee-ee). [Law Latin] Hist. For the advantage of the 
court. 


propter curam et culturam (prop-ter kyoor-om et kel- 
t{yloor-om). [Latin] Hist. For care and cultivation. 


propter defectum (prop-ter do-fek-tam). See challenge 
propter defectum under CHALLENGE (2). 


propter defectum sanguinis (prop-tar de-fek-tam sang- 
gwi-nis). [Latin] On account of failure of blood. 


propter delectum onae (prop-ter doe-lek-tom por- 
soh-nee). [Law Latin] Hist. On account of the selec- 
tion of persons. @ For example, a person could not 
delegate the principal duties of an office when that 


co ees care RN AE NL EN NRT CO 


«a nemesis fas at om + 
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person had been specifically chosen to perform those 
duties. 


propter delictum (prop-ter do-lik-tam). See challenge 
propter delictum under CHALLENGE. 


ter honoris respectum (prop-ter he-nor-is ri-spek- 
tam). [Latin] On account of respect of honor or 
rank. 


propter impotentiam (prop-ter im-pa-ten-shee-am). 
[Latin] On account o hel lessness. © This was for- 
merly given as a ground for gaining a property 
interest in a wild animal, based on the animal's 
inability to escape (as where, for example, a young 
bird could not'yet fly away). 


ter ingratitudinem (prop-ter in-grat-o-t[y]oo-da- 
nem). [Latin]-Hist. On account of ingratitude. @ In 
some instances, a superior could tevoke a gift based 
on the vassals ingratitude, and a slave-owner could 
revoke the manumission of a slave. 


propter mujorem securitatem (prop-tar ma-jor-em si- 
kyoor-o-tay-tam). [Law Latin] Hist. For greater secu- 
rity. 

propter negligentiam haeredis jus suum non prosequen- 
tis (prop-ter neg-li-jen-shee-am ha-ree-dis jas 
s{y]oo-am non prahs-a-kwen-tis). (Law Latin] Hist. 
On account of the negligence of the heir in not 
following up the heir’s nght. @ If a vassal’s heir 
failed, for a year and a day, to enter the estate, then 
the heir forfeited the right to the land. 


ter privilegium (prop-tar priv--lee-jee-am). [Lat- 
Ph Gi ihe coun of privilege. e This describes a 
way of acquiring a property interest in a wild ani- 
mal, based on the claimant's exclusive right to hunt 
in a particular park or preserve. 


propler quod fecerunt per alium (prop-ter kwod fi-see- 
rant par ay-lee-sm). [Law Latin] Hist. On account of 
what they have done by another. © The phrase usu. 
referred to an agent's actions. 


propter rem ipsam non habitam (prop-tar rem ip-sam 

non hab-e-tem). [Law Latin) Hist. On account of not 

having had possession*“of the thing itself. ¢ The 

hrase appeared in reference to damages suffered 

y a party who. failed to receive a thing for which the 
party had contracted. 


pro quantitate haereditatis et temporis (proh kwon-ti- 


tay-tee he-red-i-tay-tis et tem-pa-ris). [Law Latin] 
Hust. According to the extent of the succession. 


pro quer. abbr. PRO QUERENTE. 


pro ae (proh kwa-ren-tee). [Latin] For the plain- 
tift. — Abbr. pro quer. Cf. pro DEFENDENTE. 


pro rata (proh ray-te or rah-ta or ra-ta), adv. Propor- 
tionately; according to an exact rate, measure, or 
interest <the liability will be assessed pro rata be- 
tween the defendants>. See RATABLE. — pro rata, 
adj, 

pro rata clause. An insurance-policy provision — usu. 
contained in the “other insurance” section of the 
policy — that limits the insurer's liability to payment 
of the portion of the loss that the face amount of the 
policy bears to the total insurance available on the 
tisk, — Also termed pro rata distribution clause. Cf. es- 


proscribe 


CAPE CLAUSE, EXCESS CLAUSE. Insurance 


©2111(2), 2112.] 


pro rata itineris (proh ray-ta 1-tin-o-ris). [Latin] Scots 
law. For the proportion of the journey. 


“Where a ship, chartered to convey a cargo to a certain 
port ... is prevented from veal tag the voyage ... the 
master of the ship may transship the goods, and thus 
conveying them to their destination, earn his full freight. But 
lf, when the ship has been prevented from proceeding on 
her voyage, the freighter himself the cargo, the 
master |s entitled to freight pro rata » for the propor- 
tion of the voyage which he has accomplished.” John 
Trayner, Trayner’s Latin Maxims 486 (4th ed. 1894). 


prorate (proh-rayt or proh-rayt), vb. To divide, assess, 
or distribute proportionately <prorate taxes be- 
tween the buyer and the seller>. — proration, n. 


pro re nata (proh ree nay-te). [Latin “in the light of , 
what has arisen") Hist. By reason of emergency; 
arising from exigent circumstances. © The phrase 
appeared, for example, in reference to a meeting 
called to address an emergency. 


“So far as may be, the state leaves the rule of right to be 
declared and constituted by the agreement of those con- 
cemed with it. So far as possible, it contents Itself with 
executing the rules which Its subjects have made for them- 
selves. And In so doing it acts wisely. For, in the first place, 
the administration of justice Is enabled in this manner to 
escape {n a degree rot othamise attainable the disadvan- 
tages Inherent in the recognition of rigid principles of law. 
Such principles we must have; but If they are established 
pro re nata by the parties themsetves, they will possess a 
measure of adaptability to Individual cases which is unat- 
tainable by the more general legislation of the state itself.” 
John Salmond, Jurisprudence 352 (Glanville L. Willlams ed., 
10th ed. 1947). 


prorogated jurisdiction. See juRISDICTION. 


[Cases: 


watio de loco in locum (proh-roh-gay-shee-oh dee 
loh-koh in loh-kam). [Law Latin] Hist. Prorogation 
(of jurisdiction) from one place to another. 


prorogatio de tempore in tempus (proh-roh-gay-shee- 
oh dee tem-pa-ree in tem-pas). [Law Latin] Hist. 
Prorogation (esp. of jurisdiction) from one time to 
another. 


prorogation (proh-re-gay-shan). 1.’The act of putting 
off to another day; esp., the discontinuance of a 
legislative session until its next term. [Cases: States 
32. C.J.S. States § 48-50.] 2. Civil law. The exten- 
sion of a court's or judge's jurisdiction by consent of 
the parties to a case that it would otherwise be 
incompetent to hear. — prorogative, adj. 


tacit gation. Civil law. Consent to jurisdiction 
that arises when a party does not request recusal 
despite awareness that the judge is not qualified to 
try the case. Cf. prorogated jurisdiction under juRris- 
DICTION, 


prorogue (proh-rohg or pre-), vb. 1. To postpone or 
defer. 2. To discontinue a session of (a legislative 
assembly, esp. the British Parliament) without disso- 
- lution. 8. To suspend or discontinue a legislative 
session. [Cases: States 32. C.J.S. States §§ 48-50.] 


proscribe, vb. 1. To outlaw or prohibit; to forbid. 2. 
Roman & civil law. To post or publish the name of (a 
person) as condemned to death and forfeiture of 


property. 


proscription 


proscription, n. 1. The act of peenmens: the state of 
being prohibited. 2. A prohibition or restriction. Cf. 


PRESCRIPTION (1). — proscriptive, adj. 


pro se (proh say or see), adv. & adj. (Latin) For 
oneself; on one’s own behalf; without a lawyer <the 
defendant proceeded pro se> <a pro se defen- 
dant>. — Also termed pro persona; in propria persona; 
propria persona; pro per. See PROPRIA PERSONA. [Cases: 
Attorney and Client @°62; Criminal Law €641.4(1). 
C.J.S. Allorney and Client 8§ 167-168; Criminal Law 
§ 290.) 


pro se, 7. One who represents oneself in a court 
proceeding without the assistance of a lawyer <the 
third case on the court's docket involving a pro 
se>. — Also termed per. (Cases: Attorney and 
Client 62; Criminal Law €@641.4. C.].S. Attorney 
and Client §§ 167-168; Criminal Law § 290.] 


prosecutable, adj. (Of a crime or person) subject to 
prosecution; capable of being prosecuted. 


prosecute, vb. 1. To commence and carry out a legal 


action <because the plaintiff failed to prosecute its 
contractual claims, the court dismissed the suit>. 2. 
To institute and pursue a criminal action against (a 
person) <the notorious felon has been prosecuted in 
seven states>. 3. To engage in; on <the com- 
pany prosecuted its business for 12 years before 
going bankrupt>. — prosecutory, adj. 
prosecuting attorney. See DISTRICT ATTORNEY. 
prosecuting witness. See WITNESS. 


prosecution. 1. The commencement and carrying out 
of any action or scheme <the prosecution of a long, 
blsody war>. 2. A criminal proceeding in which an 
accused person is tried <the conspiracy tria) in- 
volved the prosecution of seven defendants>. — 
Also termed criminal prosecution. 


deferred prosecution. See deferred judgment under 
JUDGMENT. 


selective prosecution. See SELECTIVE PROSECUTION. 


sham prosecution. A prosecution that seeks to cir- 
cumvent a defendant's double-jeopardy protection 
by appearing to be prosecuted by another sover- 
eignty, when it isin fact controlled by the sover- 
eignty that already prosecuted the defendant for 
the same crime. @ A sham prosecution is, in es- 
sence, a misuse of the dual-sovereignty doctrine. 
Under that doctrine, ‘a defendant's protection 
against double jeopardy-does not provide protec- 
tion against a prosecution by a different sovereign- 
»: For example, if the defendant was first tried in 

ederal court and acquitted, that fact would not 
forbid the state authorities from prosecuting the 
defendant in state court. But a sham prosecu- 
tion — for example, a later state-court prosecution 
that is completely dominated or manipulated by 
the federal authorities that already prosecuted the 
defendant, so that the state-court proceeding is 
merely a tool of the federal authorities — wil] not 
withstand a double-jeopardy challenge. See puat- 
SOVEREIGNTY DOCTRINE. [Cases: Double Jeopardy 
53. C.J.S. Criminal Law § 217.) 


vindictive prosecution. A prosecution in which a 
person is singled out under a law or regulation 
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because the person has exercised a constitutionally 
protected right. Cf. seLective ENFORCEMENT. (Cases: 
Criminal Law €=37.15. C.J.S. Criminal Law 
§§ 68-77.] 


3. The government attorneys who initiate and 
maintain a criminal action against an accused defen- 
dant <the prosecution rests>. 4. Patents. The pro- 
cess of applying for a patent through the U.S.: 
Patent-and Trademark Office and negotiating with, 
the patent examiner. — Also termed patent-prosecu- 
on process. [Cases: Patents 7104. C.J.S. Patents 
8§ 145-147, 149-151, 173-175.] : 


prosecution history. See FiLE WRAPPER. : 
prosecution-history estoppel. See estorreL. | 
prosecution laches. See LACHES. , 


prosecution-laches doctrine. See CONTINUATION-APPLI-| 
i 


CATION LACHES DOCTRINE. 


prosecutor, n. 1. A legal officer who represents the. 
state or federal government in criminal proceedings. | 
See DISTRICT ATYORNEY; UNITED STATES ATTORNEY; AT- 
TORNEY GENERAL. — Also termed public prosecutor; 
state's attorney; public commissioner. 


public prosecutor. 1. PROSECUTOR (1). 2. DISTRICT AT- 


TORNEY. 
special ecutor. A lawyer appointed to investi- : 
te and, if justified, seek indictments in a particu- . 


r case. See independent counsel under COUNSEL. 


2. A private person who institutes and carries on a ' 


legal action, esp. a criminal action. — Also termed 


(in sense 2) private prosecutor. — prosecutorial, adj. 


prosecutorial discretion. See pDiscre rion (4). 
prosecutorial immunity. See immunrry. 


prosecutorial misconduct. Criminal law. A prosecu- 
tor’s improper or illegal act (or failure to act), esp. 
involving an attempt to avoid required disclosure or 


to persuade the jury to wrongly convict a defendant ' 


or assess an unjustified punishment. @ If prosecuto- : 


rial misconduct results in a mistrial, a later prosecu- 
tion may be barred under the Double Jeopardy 
Clause. [Cases: Constitutional Law @257.5, 268(8); 
Criminal Law @700(1). C.J.S. Constitutional Law 
§§ 993-995, 1072-1073; Criminal Law §§ 486, 490, 
495-496, 1233-1254, 1236, 1252.] ~"~ 


prosecutorial vindictiveness. Criminal law. The act or 
an instance of intentionally. charging a’ more serious 


qceman seed RMR es Ree ems owe 


crime or seeking a more severe penalty in retaliation : 
for a defendant's Jawful exercise of a constitutional 


right. ; 

prosecutrix (pros-a-kyoo-triks). Archaic. A female 
prosecutor. 

prosequi (prahs-o-kw1), vb. [Latin] To follow up or 
pursue; to sue or prosecute. See NOLLE PROSEQUI. 

prosequitur (pre-sek-wo-tar or proh-). [Latin] He fol- 
lows or pursues; he prosecutes. 

pro servitio burgali (proh sar-vish-ee-oh_bar-gay-h). 
{Law Latin] Hist. For burghal service. See BURGAGE 
(2), 

prosocer (proh-so-ser). [Latin] Civil law. A father-in- 
law's father; a spouse's grandfather. 
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prosocerus (pre-sos-a-ras). [Latin] Civil law. A wife's or 
husband's grandmother. 


pro socio (proh soh-shee-oh). [Latin] As a partner. © 
This was the name of an action on behalf of a 
partner. 


pro solido (proh sol-a-doh). [Latin] For the whole; 


without division. 
prospectant evidence. See EVIDENCE. 


prospective, adj. 1. Effective or operative in the future 
<prospective application of the new statute>. Cf. 
RETROACTIVE. 2. Anticipated or expected; likely to 
come about <prospective clients>. 


prospective damages. See DAMAGES. 
prospective heir. See HEIR. 
prospective law. See prospective statule under STATUTE. 


prospective nuisance. See anticipatory nuisance under 
NUISANCE. 


prospective statute. See STATUTE. 
prospective waiver. See WAIVER (1). 


prospect theory. See INCENTIVE-TO-COMMERCIALIZE THEO- 
RY. 


prospectus (pra-spek-tos). A printed document that 
describes the main features of an enterprise (esp. a 
corporation's business) and that is distributed to 
prospective buyers or investors; esp., a written de- 
scription of a securities offering. @ Under SEC regu- 
lations, a publicly traded corporation must provide a 
prospectus before offering to sell stock in the corpo- 
ration. P). prospectuses. See REGISTRATION STATEMENT. 
Cf. tTomsstone (Cases: Securities Regulation 
@25.50-25.75. C.J.S. Securities Regulation §§ 47, 
92~100.] 


newspa: rospectus. A summary prospectus that 
the SEC allows to be dissetiitared rong adver- 
tisements in newspapers, magazines, or other peri- 
odicals sent through the mails as second-class mat- 
ter (though not distributed by the advertiser), 
when the securities involved are issued by a for- 
eign national government with which the United 
States maintains diplomatic relations. 


relimina’ ectus. A prospectus for a stock 
Nene chat has boca filed bet nate approved by 
the SEC. @ The SEC requires such a prospectus to 
contain a notice — printed in distinctive red letter- 
ing — that the document is not complete or final. 
That notice, which is usu. stamped or printed in 
red ink, typically reads as follows: “The informa- 
tion here given is subject to completion or amend- 
ment. A registration statement ‘relating to these 
securities has been filed with the Securities and 
Exchange Commission. These securities cannot be 
sold — and offers to buy cannot be accepted — 
until the registration statement becomes effective. 
This prospectus does not constitute an offer to 
buy. And these securities cannot be sold in any 
state where the offer, solicitation, or sale would be 
unlawful before registration or qualification under 
the securities laws of that state.” — Also termed 
red-herring tus; red herring. (Cases: Securities 
Regulation @25.51.] 


protection covenant 


prostitution, n. 1. The act or practice of engaging in 
sexual activity for money or its equivalent; commer- 
cialized sex, (Cases: Prostitution €>1. C.J.S. Prostitu- 
tion and Related Offenses §§ 2-4, 8-13, 17, 21-24.] 


2. The act of debasing. — prostitute, vb. — prosti- 
tute, n. 


pro tanto (proh tan-toh), adv. & adj. {Latin] To that 
extent; for so much; as far as it goes <the debt is pro 
tanto discharged> <a pro tanto payment>. 


protected activity. Conduct that is permitted or en- 
couraged by a statute or constitutional provision, 
and for which the actor may not legally be retaliated 
against. @ For example, Title VII of the Civil Rights 
Act prohibits an employer from retaliating against an 
employee who opposes a discriminatory employment 
practice or helps in investigating an allegedly dis- 
criminatory employment practice. An employee who 
is retaliated against for engaging in one of those 
activities has a claim against the employer. 42 USCA 
§ 2000e-3(a). (Cases: Civil Rights €°1244. C.J.S. 
Civil Rights § 66.) 


protected class. See CLass (1). 
protected person. See Person (1). 


protecting power. Int'l law. A country responsible for 
protecting another country's citizens and interests 
during a conflict or a suspension of diplomatic ties 
between the citizens’ country and a third party. e 
After a protecting power is accepted by both bellig- 
erents, it works to ensure the proper treatment of 
nationals who are in a helligerent’s territory, esp. . 
prisoners of war. If the parties cannot agree on a 
protecting power, the International Committee of 
the Red Cross is often appointed to this position. 


_ protection, n. 1. The act of protecting. 2. PROTECTION- 


isM. 3. COVERAGE (1). 4. A document,given by a notary 
public to sailors and other persons who travel 
abroad, certifying that the bearer‘is-a U.S. citizen. — 
protect, vb. eit 


Protection and Advocacy for Individuals with Mental 
Hiiness Act. A 1986 federal statute that provides 
funding for the state-level establishment of indepen- 
dent organizations dedicated to monitoring and pro- 
tecting the rights of mentally ill citizens. 42 USCA 
§§ 10801-10851. @ Formerly titled the Protection and 
Advocacy for Mentally Ill Individuals Act, this statute 
was renamed in the Children’s Health Act of 2000 
(114 Stat. 1101). 


Protection and Advocacy for Mentally Ill Individuals 
Act. See PROTECTION AND ADVOCAGY FOR INDIVIDUALS 
WITH MENTAL ILLNESS ACT. 

protection covenant. Oil & gas. The implied promise 
in an oil-and-gas lease that the lessee will protect the 


: property against the loss of oil and by drainage 
ri 


rom the producing reservoir by ling one or 
more offsetting wells. © The covenant applies only if 
a reasonably prudent operator would drill the addi- 


protectionism 


tional wells. — Also termed covenant to protect against 
drainage. See REASONABLY PRUDENT-OPERATOR STANDARD. 


protectionism. The protection of domestic businesses 
and industries against foreign competition by impos- 
ing high tariffs and restricting imports. — protec- 
tionist, adj. 

protection money. 1. A bribe paid to an officer as an 
inducement not to interfere with the criminal activi- 
ties of the briber. © Examples include payments to 
an officer in exchange for the officer's releasing an 
arrestee, removing records of traffic violations trom 
a court's files, and refraining from making a proper 
arrest. [Cases: Bribery $1(1). C.J.S. Bribery §§ 2-3, 
5-8, 10-31.] 2. Money exto from a business 
owner by one who promises to “protect” the busi- 
ness premises, with the implied threat that if the 
owner does not pay, the person requesting the pay- 
ment will harm the owner or damage the premises. 


protection order. See RESTRAINING ORDER (1). 
protective appeal. See apreal.. 


protective committee. A group of security holders or 
preferred stockholders appointed to protect the in- 
terests of their group when the corporation is liqui- 
dated or reorganized. 


protective custody. See cusTopy (1). 


protective order. 1. A court order prohibiting or 
restricting a party from engaging in conduct (esp. a 
legal procedure such as discovery) that unduly an- 
noys or burdens the opposing party or a third-party 
witness. [Cases: Federal Civil Procedure 1271; 
Pretrial Procedure 41. C.J.S. Discovery §§ 12, 47.] 
2. RESTRAINING ORDER (1). 


emergency protective order. A temporary protective 
order granted or. an expedited basis, usu. after an 
ex parte hearing (without notice to the other side), 
most commonly to provide injunctive relief from 
an abuser in a domestic-violénce case; esp., a 
short-term restraining order that is issued at the 
request of a law-enforcement officer in response to 
a domestic-violence complaint from a victim who is 
in immediate danger. @ A victim of domestic vio- 
lence can obtain an EPO only through a law- 
enforcement officer. There is no notice require- 
ment, but the abuser must be served with the 
order. The duration of an EPO varies from three 
to seven days, depending on state law. — Abbr. 
EPO. Cf. TEMPORARY RESTRAINING ORDER. 


nent order. A protective order of 
indefinite duration granted after a hearing with 
notice to both sides; esp., a court order that pro- 
hibits an abuser from contacting or approaching 
the protected person for a long period, usu. years. 
Despite the name, permanent orders often have 
expiration dates set by state law. An order may 
also require the abuser to perform certain acts 
such as attending counseling or providing finan- 
a support for the protected person. — Abbr. 

PO. 


protective principle. An international-law doctrine 
that a sovereign state has the power to assert juris- 
diction over a person whose conduct outside its 
boundaries threatens its security or could interfere 
with the operation of its government functions. 
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protective search. See SEARCH. 

protective sweep. A police officer's quick and limited 
‘search — conducted after the officer has lawfully 
entered the premises — based on a reasonable belief 
that such a search is necessary to protect the officer 
or others from harm. 

protective tariff. See TARIFF (2). 

protective trust. See TRUST. 

protector. 1. An unrelated, disinterested overseer of a 
trust who possesses broader authority than a trustee. 
® Protectors are usu. appointed to manage offshore 
trusts, but the concept is slowly being applied to 
domestic trusts. Protectors often possess broad pow- 


ers to act for the benefit of the trust, as by removing ' 
trustees and clarifying or Poeteg? bik trust terms to | 
or. these reasons, a © 


promote the settlor’s objectives. 


protector is generally not a trustee or beneficiary of _ 
the trust. Cf. Trustee. 2. A person who, having been . 


named in an instrument creating a fee tail, has the . 


responsibility of exercising discretion over whether 

the tenant in tail may bar the entail. — Also termed 

protector of the . 
"The only additional restriction imposed upon the alienation 
of an tall Is that the consent of the person who Is 
called the Protuctor of the settlement is necessary to its 
being barred. Alienation by tenant tn tail without 
this consent binds his own Issue, 
Mtivehaeadagry and creates what 


t Is 
pice any umber of persons not exceeding three to be 
ether Protector during 

Ing the esta’ oe Bad Introduction 
the History of the Law of Real Property (Sth ed. 1897). 
protectorate (pre-tek-te-ret), 1. nt’! law. The relation- 
ship between a weaker nation and a stronger one 
when the weaker nation has transferred the manage- 
ment of its more important international affairs to 
the stronger nation. 2. Int'l law. The weaker or 
dependent nation within such a relationship. 3. (usu. 
cap.) The period in British history — from 1653 to 
1659 — during which Oliver Cromwell and Richard 
Cromwell governed. 4. The British government in 

the period from 1653 to 1659. 


pro tem. abbr. PRO TEMPORE. 


pro tempore (proh tem-pa-ree), adv. & adj. [Latin] For 
‘the time being; appointed to occupy:@ position tem- 
porarily <a judge pro tempore>. — Abbr. pro tem. 
[Cases: Judges @15. C.J.S. Judges §8§°166, 168-173.) 


protest, n. 1. A formal statement or action expressing 
dissent or he ald pee ® Under some circumstances, 
a protest is } to preserve a claim or right. 2. A 
notary public’s written statement that, upon present- 
ment, a negotiable instrument was neither paid nor 
accepted. — Also termed initial protest; opti | protest. 
Cf. Notice oF pIsHONOR. (Cases: Bills and Notes 
408. C.J.S. Bills and Notes; Letters of Credit § 211.) 
“Noting cr Initial protest Is a memorandum made on [a 
dishonored) Instrument, with the notary's Initlals, date, and 
the amount of noting es, together with a statement of 
the cause of dishonor, such as ‘no effects,’ ‘not advice,’ or 
‘no account.’ This Is done to charge the memory of the 
notary, and should be done on the day of dishonor." 
Frederick M. Hinch, John’s American pony, and Comms- 

sion of Deeds Manual § 442, at 281 (3d ed. 1822). 
3. A formal statement, usu. in writing, disputing a 
debt’s legality or validity but agreeing to make 


wees 


| 
| 
| 
| 
| 
| 
| 
| 
| 


payment while reserving the right to recover the 
amount at a later time. @ The disputed debt is 
described as under protest. {Cases: Payment €88. 
C.J.S. Payment § 111.] 4. Tax. A taxpayer's statement 
to the collecting officer that payment is being made 
unwillingly because the taxpayer believes the tax to 
be invalid. 5. Int'l law. A formal communication 
from one subject of international law to another 
objecting to conduct or a claim by the latter as 
violating international law. 6. Patents. A proceeding 
in the U.S. Patent and Trademark Office to deter- 
mine patentability of an invention after a third 
party has challenged it in a petition. @ Unlike in a 
public use proceeding, the protestant has no right 
to participaté"in the proceeding beyond filing the 

etition and supporting documents. 37 CFR 
1.291. Cf. pusticuse pROcEEDING. (Cases: Patents 
€ 104. C.].S. Patents §§ 145-147, 149-151, 173- 
175.] — protest, vb. 


protestando (proh-ta-stan-doh). [Law Latin] Protesting. 
@ This emphatic word was used in a protestation to 
allege or deny something in an oblique manner. 


protestant. Patents. A person who files a protest peti- 
tion with the U.S. Patent and Trademark Office 
challenging the patentability of an invention. See 
PROTEST. 


protestatio contraria facto (proh-tes-tay-shee-oh kan- 
trair-ee-a fak-toh). [Law Latin] Hist. Protestation in- 
consistent with one’s conduct while protesting. 


protestation (prot-o-stay-shan). 1. Common-law plead- 

ing. A declaration by which a party makes an oblique 

allegation or denial of some fact, claiming that it 

- does or dees not exist or is or is not legally sufficient, 

while not directly affirming or denying the fact. 
[Cases: Pleading €128.] 

“The practice of protestation of facts not denied arose 

where the pleader, wishing to avail himself of the right to 

contest in a future a some traversable fact In the 

pending action, passes it by without traverse, but at the 

same time makes a declaration collateral or Incidental to his 

main pleading, noe. that the fact so passed over is 

untrue. The n this the rule that 

lea: must 
taken to admit su 


of 
throp Ballantine ed., 3d ed. 1923). . 


2. Scots law. A defendant's act in a civil case to 
compel a pursuer (plaintiff) who has failed to take 
the necessary procedural steps either to proceed or 
to allow the action to fall. 


protest certificate. A notarial certificate declaring (1) 
that a holder in due course has recruited the notary 
public to present a previously refused or dishonored 
negotiable instrument, (2) that the notary has pre- 
sented the instrument to the person responsible for 
Payment or acceptance (the drawee), (3) that the 
instrument was presented at a given time and place, 


and (4) that the drawee refused or dishonored the - 


instrument. @ In former practice, the notary would 
issue a protest certificate, which could then be pre- 
sented to the drawee and any other liable parties as 
notice that the holder could seek damages for the 
dishonored negotiable instrument. — termed 
notarial protest cerlificate. See NOTICE OF DISHONOR. 


provided 


(Cases: Bills and Notes 408. C.J.S. Bills and Notes; 
Letters of Credit § 211.] 


protest fee. A fee charged by a bank or other financial 
institution when an item (such as a check) is present- 
ed but cannot be collected. 


prothonotary Shane nae or proh-tha-noh-ta- 
ree), n. A chief clerk in certain courts of law. —~ Also 
termed protonotary. [Cases: Clerks of Couts ¢1. 
C.J.S. Courts § 236.) — prothonotarial, adj. 


protocol. 1. A summary of a document or treaty. 2. A 
treaty amending and ay Ape oek another treaty. 
{Cases: Treaties 8. C.J.S.~Zreatees § 6.] 3. The 
formal record of the proceedings of a conference or 

congress. — Also termed procés-verbal. 4. The min- 
utes of a meeting, usu. initialed by all participants 
after confirming accuracy. 5. The rules of diplomatic 
etiquette; the practices that nations observe in the 
course of their contacts with one another. 


protonotary. See PROTHONOTARY. 

pro tribunali (proh trib-ye-nay-l). [Latin] Hist. Before 
the court. 

protutor (proh-t[y]oo-ter). Civil law. A person who, 
though not legally appointed as a guardian, adminis- 
ters another's affairs. 

prout de lege (proh-at dee [or di} lee-jee). [Law Latin] 
According to law. @ Proof prout de ane is proof by any 
legal means, as distinct from proof limited to writ- 
ing. — Also termed prout de jure (proh-at dee [or di} 
joor-ee). 

“A proof prout de jure is a proof by ail the eae means of 


obation — viz.: writ, witnesses, and oath ; al 
ough, In , the phrese is usually applied to a proo’ 
fa parole, in contradistinction t 


Ms an Lepreibesrapondd G) 
a proof limited to writ or of erty Si Anal Bell, Bell's 
Dictionary and Di of the Law of od 871 (George 
Watson ed., 7th ed. 1890). 


prout patet per recordum (proh-ot pay-tet par ri-kor-. 
dem). (Latin) As appears by the record. 


provable, adj. Capable of being proved. 


prove, vb. To establish or make certain; to establish 
the truth of (a fact or hypothesis) by satisfactory 


evidence. : 


prover, n. Hist. A person charged: with a felony who 

attempts to obtain a pardon by confessing and nam- 
ing accomplices. ; 

veritate accipitur (proh ver-i-tay-tee ak-sip-o-ter). 


. [Latin] Hist. Is held or received as the truth. 


prove uP» vb. To present or complete the proof of 
(something) <deciding not to put a doctor on the 
stand, the plaintiff attempted to prove up his dam- 
ages with medical records only>. 


prove-up, n. The establishment of a prima facie claim. 
@ A prove-up is necessary when a factual assertion is 
unopposed because even without opposition, the 
claim must be supported by evidence. 


provided, conj. 1. On the condition or understanding 
(that) <we will sign the contract provided that you 
agree to the following conditions>. @ For the Latin 
antecedent of this term, see DUMMODO. 2. Except 
(that) <all permittees must be at least 18 years of 
age, provided that those with a bona fide hardship 
must be at least 15 years of age>. 3. And <a railway 


provident plea 


car must be operated by a full crew if it extends for 
more than 15 continuous miles, provided that a full 
crew must consist of at least six railway workers>. 


provident plea. See PLea (). 


province, x. 1. An administrative district into which a 
country has been divided. 2. A sphere of activity of a 
profession such as medicine or law. 


provincialis (pre-vin-shee-ay-lis). [Latin] One who has 
a domicile in a province. 


provincial synod. See synop. 


proving the tenor. Scots law. An action to establish the 
terms of a.deed or will that has been lost or de- 
stroyed. 


provision. 1. A clause in a statute, contract, or other 
legal instrument. 2. A stipulation made beforehand. 
See Proviso. 

provisional, adj. 1. Temporary <a provisional injunc- 


tion>. 2. Conditional <a provisional government>. 


provisional alimony. See temporary alimony wnder ALI- 
MONY. 


provisional application. See PATENT APPLICATION. 
provisional attachment. See ATTACHMENT (1). 
provisional court. See court. 

provisiunal director. See piRECTOR. 


provisional exit. Criminal procedure. A prisoner's tem- 
porary release from prison for a court appearance, 
ospital treatment, work detail, or other purpose 
requiring a release with the expectation of return. 


provisional government. See GOVERNMENT. 


provisional injunction. See preliminary injunction un- 
der INJUNCTION. 


provisional partition. See PARTITION. 


provisional patent application. See provisional applica- 
tion under PATENT APPLICATION. 


provisional remedy. See REMEDY. 


provisional right. Patents. The right to obtain a rea- 
sonable royalty for use of a patented invention or 
process by an infringer with actual notice during the 
period between the publication of a patent applica- 
tion and the time a patent is issued. @ The right is 
available only if the invention as claimed in the 
issued patent is substantially identical to the inven- 
tion as claimed in the published application. 35 
USCA § 154. ; 


provisional seizure. See ATTACHMENT (1). 


provisione hominis (pre-vizh-ee-oh-nee hom-e-nis). 
[Law Latin] Hist. By an individual's appointment. @ 
The phrase appeared in reference to heirs that a 
testator appoints, as distinguished from those who 
succeed by law. 


provisione legis (pra-vizh-ee-oh-nee lee-jis). [Law Lat- 
in] Hist. By provision of law. 
“Heirs who succeed according to the rules of law reguiating 
without the consant or appointment of thelr 
ancestor, are sald 


to succeed and are 
known as helrs-at-law."” John Trayner, 77 's Latin Max- 
ims 494 (4th ed. 1894). 
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tenus (pro-vizh-ee-oh-nee ten-as). [Law Lat- 
in) Hist. To the extent of the provision. 


provision of a fine. Hist. A proclamation made after 
the conveying of land by fine, read aloud in court 16 
times — four times in the term when the fine was 
made, and four times in the three succeeding terms. 


Provisions of Oxford. Hist. During the reign of Henry 
III, a constitution created by the Mad Parliament 
and forming the King’s advisory council that met 
with a group of barons several times a year to 
handle the country’s affairs and. resolve grievances, 
oT those resulting from the King’s avoidance of his 
obligations under Magna Carta. @ The Provisions 
were effective until the baron uprising in 1263 un- 
der Simon de Montfort. 
roviso (pro-vi-zoh). 1. A limitation,- condition, or 
stipulation upon whose compliance a.legal or formal 
document's validity or application may depend. 2. 
In drafting, a provision that begins with the words 
provided that and supplies a condition, exception, or 
addition. 

provisor. 1. Hist. A provider of care or sustenance. 2. 
Eccles. law. A person nominated by the pope to be 
the next incumbent of a benefice that is vacant or 
about to become vacant. 


provocation, n. 1. The act of inciting another to do 
something, esp. to commit a crime. 2. Somethin 
(such as words or actions) that affects a person's 
reason and self-control, esp. causing the person to 
commit a crime impulsively. [Cases: Sentencing and 
Punishment ©1675.) — provoke, vb. — provoca- 


tive, adj. 
adequate frcvecnsion - Something that would cause 
a reasonable person to act without self-control and 
lose any premeditated state of mind. @ The usual 
form of adequate provocation is the heat of pas- 
sion. Adequate provocation can reduce a criminal 
charge, as from murder to voluntary manslaugh- 
ter. — Also termed adequate cause; reasonable provo- 
cation. See HEAT OF PASSION. Cf. SELF-DEFENSE. [| : 
Homicide €673.] 


reasonable provocation. See adequate provocation. 

provost marshal. Mililary law. A staff officer who su- 
pervises a command's military police and ‘advises the 
commander. 1 

proxenete (prok-se-neet). (Latin fr. Greek] Roman & 
civil law. 1. A person who negotiates or. arranges the 
terms of a contract between parties; a broker. 2. 
[Greek] A person who negotiates marriages; a 
matchmaker. — Also termed proxeneta. 

proximate (prok-se-mit), adj. 1. Immediately before or 
after. 2. Very near or close in time or space. — 
proximateness, n. 


proximate cause. See CAUsE (1). 


proximate co uence. A result following an unbro- 
ken sequence from some (esp. negligent) event. 
(Cases: Negligence €-370-454. C.J.S. Negligence 
§§ 66-68, 188-225, 247-248, 298, 302, 315.] 


proximate damages. See DAMAGES. 


proximity. The quality or state of being near in time, 
place, order, or relation. 


cere aE NG SOT TATE IL NEES TLIO TILE IT LLIB IE OY COTO, NE ATS Ta TT ST NES I ITN ORI Poet 
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proximus pubertati (prok-sa-mas pyoo-bar-tay-ti). [Lat- 
in] Roman law. Near puberty —~ hence likely to know 
right from wrong. 


proxy, n. 1. One who is authorized to act as a substi- 
tute for another; esp., in corporate law, a person 
who is authorized to vote another's stock shares. Cf. 
absentee vote under vorr «). (Cases: Corporations 
€198(1); Securities Regulation @49.10-49.30. 
CJ.S. Corporations §§ 373, 385, 387-388, 392-393; 
Securities Regulation §§ 229-241, 273.] 2. The grant 
of authority by which a person is so authorized. 3. 
The document granting this authority. — Also 
termed (for sense 3 in Roman law) procuratorium. 


proxy contest. -A struggle between two corporate fac- 
tions to obtain the votes of uncommitted sharehold- 
ers. © A proxy contest usu. occurs when a group of 
dissident shareholders mounts a battle against the 
corporation’s managers. — Also termed proxy fight. 
(Cases: Corporations €198(3). C.J.S. Corporations 
§ 394.) 


proxy directive. A document that appoints a surro- 
te decision-maker for the declarant’s healthcare 
ecisions. Cf. ADVANCE DIREUTIVE; INSTRUCTION DI- 
RECTIVE; LIVING WILL. 
proxy marriage. See MARRIAGE (3). 


proxy solicitation. A request that a corporate share- 
holder authorize another person to cast the share- 
holder’s vote at a corporate meeting. [Cases: Corpo- 
rations €°198(3); Securities Regulation ¢=49.11. 
C.J.S. Corporations § 394; Securities Regulation § 230.) 


proxy statement. An informational document that ac- 
companies a proxy solicitation and explains a pro- 
posed action (such as a merger) by the corporation. 
[Cases: Corporations €198(3); Securities Regulation 
€>49.19. C_].S. Corporations § 394; Securities Regula- 
lion §§ 232, 234.) 


PRP. abbr. Potentially responsible party. 


prudent, adj. Circumspect or judicious in one’s deal- 
ings; cautious. — prudence, a. 
Ee 


. prudent-investor.;rile. Trusts. The principle that a 


fiduciary must invest in only those securities or 
portfolios of securities that a reasonable person 
would buy. © The origin of the prudent-investor rule 
is Harvard College v. Amory, 26 Mass. 446 (1830). This 
case stressed two points for a trustee to consider 
when making investments: probable income and 
probable safety. The trustee must consider both 
when making investments. Originally termed the 


pradent-man rule, the Restatement (Third) of Trusts ” 


changed the term to prudent-investor rule. — Also 
termed prudent-person rule. {Cases: Trusts €°217.3(5). 
C.).S. Trover and Conversion § 496.] 


prudent-operator standard. See ReASONABLY-PRUDENT- 
OPERATOR STANDARD. 


* prudent person. See REASONABLE PERSON. 
’ prudent-person rule. See pRUDENT-INVESTOR RULE. 


prurient (pruur-ee-ant), adj. Characterized by or 
arousing inordinate or unusual sexual desire <films 
appealing to prurient interests>. See OBSCENITY. — 
prurience, n. 


PTA 


PRWORA. abbr. PERSONAL RESPONSIBILITY AND WORK oOp- 
PORTUNITY RECONCILIATION ACT. 


p.s. abbr. (usu. cap.) 1. Public statute. See puBLic LAW (2). 
2. Postscript. 


pseudo-foreign-corporation statute. A state law regu- 
lating foreign corporations that either derive a speci- 
fied high percentage of their income from that state 
or have a high percentage of their stock owned by 
eople living in that state. [Cases: Corporations 
636. C.J.S. Corporations §§ 897, 899, 905.} 


pseudograph (soo-do-graf). A false writing; a forgery. 


pseudo-guarantee treaty. See guarantee treaty under 
TREATY (1). - 


pseudonym (sood-a-nim), n. A fictitious name or iden- 
tity. (Cases: Federal Civil Procedure 101; Parties 
€67, 73. C.J.S. Parties §§ 170, 172.] — pseudony- 
mous (soo-don-a-mas), adj. — pseudonymity 
(sood-9-nim--tee), 7. 


pseudonymous work. See work (2). 


pseudopresumption of law. See presumption of law 
under PRESUMPTION. 


pseudo-stepparent adoption. See second-parent adoption 
under AvorTION. 


PSI. abor. PRESENTENCE-INVESTIGATION REPORT. 


psychiatric (si-kee-at-rik), adj. Of or relating to the 
study or treatment of mental, emotional, and behav- 
ioral disorders by medical doctors trained in the 
field of psychiatry. 

psychiatric examination. Criminal law. An analysis 
performed by a psychiatrist to determine a defen- 
dant’s mental state. @ A defendant in a criminal 
prosecution may undergo a psychiatric examination 
to determine competence to stand trial or to estab- 
lish a defense based on some mental condition, such . 
as insanity. — Also (more broadly) termed mental 
examination. See iNSANITY DEFENSE; COMPETENCY (2). Cf. 
competency proceeding under PROCEEDING; SUBSTANTIAL- 
CAPACITY TEST; INDEPENDENT MENTAL EVALUATION. 


psychological fact. See Fact. a 


psychological father. See psychological parent under 
PARENT. he 


psychological mother. See psychological parent under 
PARENT. 


psychological parent. See PARENT. 
sychopath (st-ka-path), n. 1. A person with a mental 

Pdisordes charsaurieed by an reuneniely antisocial 
personality that often leads to aggressive, perverted, 
or criminal behavior. © The formal psychiatric term 
for the mental illness from which a parcope 
suffers is antisocial personality disorder. 2. Loosely, a 
person who is mentally ill or unstable. — Also 
termed sociopath. (Cases: Mental Health $3. CJ.S. 
Insane Persons §§ 2, 6.) — Berchorssy (si-kop-o- 
thee), n. — psychopathic (s!-ke-path-ik), adj. 

psychotherapist-client privilege. See psychotherapist— 
patient privilege under PRIVILEGE (3). 


psychotherapist-patient privilege. See PRIVILEGE (3). 
PTA. abbr. PATENT-TERM ADJUSTMENT. 


> 


PTDL 


PTDL. abbr. PATENT AND TRADEMARK DEPOSITORY LIBRARY. 
PTI. See previously taxed income under INCOME. 
PTO. abbr. UNITED STATES PATENT AND TRADEMARK OFFICE. 


PTO Code of Professional Responsibility. Disciplin- 
ary rules and canons of ethics for practicing before 
the U.S. Patent and Trademark Office. @ The Code 
is found at 87 CFR §§ 10.20-10.112. — Often short- 
ened to PTO Code. 


PTP. See publicly traded partnership under PARTNERSHIP. 


yoo-be-reez), n. pl. [Latin] Roman law. Chil- 
dren who have reached puberty, whether or not 
they haveseached the age of majority. 


puberty. 1. The stage va eden development when a 
rson takes on secondary sexual characteristics and 
it usu. becomes possible to. reproduce. @ In females, 
the beginning of this stage is marked by the me- 
narche. 2. Hist. The earliest age at which one could 
resumptively consent and to legally enter into a 
Finding marriage. @ At English common law, chil- 
dren became marriageable at the onset of legal pu- 
berty (age 12 for girls and 14 for boys). At French 
civil law, a marriage was invalid if contracted before 
the end of legal puberty (age 15 for girls and 18 for 
boys). An underage spouse had the power to void 
the marriage. — Also termed (in English common 
law) age of discretion. 
Pub. L. abbr. puBiic Law @). 


public, adj. 1. Relating or belonging to an entire 

community, state, or nation. (Cases: Municipal Cor- 

rations € 72]. CJS. Munici aes 

°8§ 1557-1559.) 2. A 95 or available for all to use, 

share, or enjoy. 3. (Of a company) having shares that 

are available on an open market. (Cases: Corpora- 
tions 3. C.J.S. Corporations §§ 5-7, 62.) 


public, x. 1. The people of a nation or community as 
a whole <a crime against the public>. 2. A place 
open or visible to the public <in public>. 


Public Access to Court Electronic Records. A com- 
puter system by which subscribers can obtain online 
information from the federal courts, including infor- 
mation front‘a court's docket sheet about the parties, 
filing, and orders in a specific case. ~~ Abbr. PACER. 


public accommedation. See ACCOMMODATION. 
public act. See pusiic LAW (2). 
public action. See civil action under ACTION (4). 


fublica delicta (pob-li-ka di-lik-ta). [Latin] Roman law. 
Public wrongs; crimes. See pexicr. Cf. pRIVATA DELIC- 
Ta. 


public administration. See ADMINISTRATION. 
public administrator. See ADMINISTRATOR (2). 
public advocate. See ADVOCATE. 

public agency. See AGENCY (8). 

public agent. See aGENT (2). 


publican (pab-li-kan). 1. A person authorized by li- 
cense to keep a public house for consumption of 
alcoholic beverages on or off the premises. 2. PuBLI- 
CANUS. 
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publicanus (peb-li-kay-nas). [Latin] Hist. Roman law. A 

tax collector. ® A publicanus was described as “a 
farmer of the public revenue,” although the publica- 
nus reaped only the money from that sown by the 


labor of others. — Often shortened to publican. 
public appointment. See appOINTMENT (D. 


publication, n. 1. Generally, the act of declaring ‘or 
announcing to the public. 2. Copyright. The offering 


or distribution of copies of a,work to the public. @ At | 
common law, publication marked the dividing line : 


between state and federal protection, but the Copy- 
right Act of 1976 supe 


| 


led most of common-law . 


copyright and thereby diminished the significance of . 


publication. Under the Act, an original work is con- 
sidered published only when it is first made publicly 
available without restriction. [Cases Copyrights and 
Intellectual Property 931. C.J.S. Copyrights and In- 
tellectual Property §§ 32, 37.) 


“The t of publication was of immense importance 
under the 1909 


me 


Act. It became a legal word of art, denoting ; 


much more esoteric than Is suggested by the lay - 


@ process 
definition of the term. That it thus evolved was due larg 
to the American dichotomy between 


Sri ae . t, wherein ifs ee publication constitut- 
rm between the systems of protsction 
state and f -" 1 Melville B. Nimmer & David Nimmer, 


immer on Copyright § 4.01, at 4-3 (Supp. 1997). 


divestitive publication. Archaic. The public distribu- 
tion of an author's work on a scale large enough to 
divest the author of any claim to state common-law 
copyright protection. © The Copyright Act of 1976 
preempted most common-law copyright. — Some- 
times (erroneously) written divestive publication. 


general publication. Distribution of an author's 
work to the public, as opposed to a selected group, 
whether or noi restrictions are placed on the use 
of the work. @ Before the Copyright Act of 1976, a 
general publication was generally held to divest 
common-law rights in a work. Rather, the author 
was deemed to have dedicated the work to the 
public. Cf. limited publication. (Cases: Copyrights 
and Intellectual Property 31. C.J.S. Copynghts 
and Intellectual Property §§ 32, 37.) 


investitive publication. Archaic. The public distribu- 
tion of an author’s work on a scale large enough to 
qualify for federal statutory copyright protection. © 
Since 1976 ‘copyright has protected works from 
their creation, rather than their publication. 
limited publication. Distribution of copies of an 
author's work to a selected group for a limited 
purpose and with no permission to copy the work, 
at a time when copies are not available to the 
general public. @ Before the Copyright Act of 1976 
made publication irrelevant, courts distinguished 
between limited publication and general publica- 
tion to decide whether federal copyright laws ap- 
plied. Under that Act, a work published before 
January 1, 1978 without proper copyright notice 
entered the public domain unless the publication 
was limited. — Also termed private publication. Cf. 
general publication. (Cases: Copyrights and Intellec- 
tual Property €=31. C.J.S. Copyrights and Intellectual 
Property $§ 32, 37.) 


private publication. See limited publication. 
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8. Defamation. The communication of defamatory 
words to someone other than the person defamed. 
@ The communication may be in any form, verbal 
or nonverbal. [Cases: Libel and Slander €23. C.J.S. 
Libel and Slander; Injurious Falsehood §§ 48-52.] 
“Publication means the act of making the defamatory state- 
ment known to any person or persons other the 
plaintiff himself. tt Is not necessary that there should be any 
publication in the popular sense of making the statement 
puate. A private and confidential communication to a single 
dividual |s sufficient. Nor need It be published in the sense 
of belng written or printed; for we have seen that actions as 
well as words be defar . A communication to the 
person defamed |, however, 
cation on which to found clvil pls eeecl though tt is 
otherwise in:the of ecution use 


amount to publication; domestic intercourse of this kind is 
exempt from the restrictions of the law of libel and slander. 
But a statement by the defendant to the wife or husband of 
the plaintiff Is a ground of action.” R.F.V. Heuston, Salmond 
on the Law of Torts 154 (17th ed. 1977). 


“The publication of a libel might be in the form of a book, 
pampniet or newspaper, but of that nature Is re- 

. A letter sent to a le Individual fs sufficient.” 
pet — & Ronald N. Boyce, Criminal Law 489 (3d 


4. Wills. The formal declaration made by a testator 
when signing the will that it is the testator's will. © 
There is no requirement that the provisions of the 
will or the identities of the beneficiaries be revealed 
to the witnesses. 


publication-quality drawings. Patents. Illustrations or 
drawings filed with a patent application and capable 
of being scanned. [Cases: Patents 100. C.J.S. Pat- 
ents § 143.} 

publication right. Copyright. The right of:an author or 
artist to decide when to reveal or display a creative 
work. ® Publication is one of the moral rights of 
artists recognized in civil-law countries and much of 
Europe, but largely unavailable in the United 
States. — Also termed right of disclosure. (Cases: 
Copyrights and Intellectual Property €°36. C.J.S. 
Copyrights and Intellectual Property §§ 10, 40-41, 97.] 

public attorney. See ATTORNEY (2). 

public authority. See AUTHORITY (3). ; 

public-authority justification. See JUSTIFICATION. 

publica vindicta (pab-li-ka vin-dik-ta). [Latin] Hist. 
The protection of the public interest. 

public-benefit corporation. See public corporation un- 
der CORPORATION. : 


public bill. See uit (9). 
public blockade. See s1ockKAvE. 
public boundary. See nounDARY. 


public building. A building that is accessible to the 
public; esp., one owned by the government. [Cases: 
States @88. C.}.S. States § 147.] 


Public Buildings Service. A unit in the General Ser- 
vices Administration responsible for constructin 
federal buildings and managing federally owned an 
sis property through 11 regional offices. — Abbr. 


public carrier. See common carrier under CARRIER. 
public character. See PUBLIC FIGURE. 


public figure 


public commissioner. See PROSECUTOR (1). 
public contract. See Contract. 

Public Contracts Act. See WALSH-HFALEY ACT. 
public controversy. See CONTROVERSY. 


‘ public-convenience-and-necessity standard. A com- 


mon criterion used by a governmental body to assess 
whether a particular request or project should be 
granted or approved. 


public corporation. See CORPORATION. 
public debt. See pear. 


public defender. A lawyer or staff of lawyers, usu. 
publicly appointed and paid, whose duty is to repre- 
sent indigent criminal defendants. — Often short- 
ened to defender. — Abbr. P.D. [Cases: Criminal La 

641.11. C.J.S. Criminal Law §§ 300, 317.] 


public delict. See pevicr. 
public director. See pirector. 

public disclosure of private facts. See DISCLOSURE (L). 
public disturbance. See BREACH OF TilE PEACE. 

public document. See DocuMENT. 


public domain. 1. Government-owned land. 2. Hist. 
Government lands that are open to entry and settle- 
ment. @ Today virtually all federal lands are off- 
limits to traditional entry and settlement. 3. Intellec- 
tual . The universe of inventions and creative 
works that are not protected by intellectual-property 
rights and are therefore available for anyone to use 
without charge. @ When copyright, trademark, pat- 
ent, or trade-secret rights are lost or expire, the 
intellectual propery they had protected becomes 
part of the public domain and can be appropriated 
y anyone without liability for infringement. [Cases: 
Copyrights and Intellectual Property 40. C.J.S. 
Copyrights and Intellectual Property § 31.) - ; 


"“[Fjublic domain Is the status of an invention, creative work, 
commercial symbol, or any other creation that is not pro- 


tected by any form of intellectual property. Public di in is 
the mia: donned property Is the Td. jas 
on Trademarks Untair Competition 


McCarthy, McCarthy 
§ 1.01f2\; at 1-3 (24 od. 1996). 
public-duty doctrine. Torts. The rule that a govern- 
mental entity (such as a state or municipality) cannot 
be held liable for an individual” plaintiff's injury 
resulting from a governmental officer's or employ- 
ee’s breach of a duty owed to the general public 
rather than to the individual plaintiff. — Also 
termed public-duty rule. See speCiAL-DUTY DOCTRINE. 
[Cases: Municipa PAW ee 728. C_].S. Munic- 
tpal Corporations §§ 661-663.) 
public easement. See EASEMENT. 
public enemy. See enemy. 
public entity. See enriry. 
public-exchange offer. See orrer. 
public fact. See racr. 


public figure. A person who has achieved fame or 
notoriety or who has voluntarily become involved in 
a public controversy. ® A public figure (or public 
official) suing for defamation must prove that the 
defendant acted with actual malice. New York Times 


public forum 


Co. v. Sullivan, 376 U.S. 254, 84 S.Ct. 710 (1964). — 
Also termed public character. [Cases: Libel and Slan- 
der €48(1).C.J.S. Libel and Slander; Iniurious False- 
hood §§ 91-92, 96, 98, 102-104.) 


all-purpose public figure. A person who achieves 
such pervasive fame or notoriety that he or she 
becomes a public figure for all purposes and in all 
contexts. ® For example, a person who occupies a 
position with great persuasive power and influence 
may become an all-purpose public figure whether 
or not ail absioh actively seeks attention. Gertz v. 
Robert Welch, Inc., 418 U.S. .323, 345, 94 S.Ct. 
2997, 3009 (1974). 


limited-furpose public re. A person who, hav- 
ing esa riod Aes particular public issue, 
has achieved fame or notoriety only in relation to 
that particular issue. [Cases: Libel and Slander 
@=48(1). C.J.S. Libel and'Slander; Injurious Falsehood 
§§ 91-92, 96; 98, 102-104.) 


public forum. Constitutional.law. A public place where 
people traditionally gather to express ideas and ex- 
change views. @ To be constitutional, the govern- 
ment's regulation of a public forum must be narrow- 
ly tailored to serve a significant government interest 
and must usu. be limited to time-place-or-manner 
restrictions. — Also termed open forum. Cf. NONPUBLIC 
Forum. [Cases: Constitutional Law @°90,1(4). C.J.S. 
Constitutional Law §§ 556-557, 559-561, 568, 570- 
572, 586, €08.] 
“Mra al public fora are o expressive activity 
U ocloce of the posers rant the objective charac- 
teristics of these properties pate the govemment to ac- 
Open addtional propertes for expressive use by the gonera 
open a 
ib * 
Blsignated’ public fore, Whore tho property is net a tad 
tional public forum and the oon has not chosen to 
create a designated public forum, the property Is elther a 
nonpublic forum or not a forum at all.” Arkansas é 
Television Comm'n v. Forbes, 523 U.S. 666, 678, 118 S.Ct. 
1633, 1641 (1998). 
designuted public forum. Public property that has 
not. traditionally en open far pablic assembly 
and debate but that the government has opened 
for use by the public as a place for expressive 
activity, such as a public-university facility or a 
ublicly owned theater. @ Unlike a traditional pub- 
ic forum, the government does not have to retain 
the open character of a designated public forum. 
Also, the subject matter of the expression permit- 
ted in a designated public forum may be limited to 
accord with the character of the forum; reason- 
able, content-neutral time, place, and manner re- 
Strictions are generally permissible. But any prohi- 
bition based on the content of the expression must 
be narrowly drawn to effectuate a compelling state 
interest, as with a traditional public forum. — 
termed limiled public forum; nontraditional public fo- 
rum. [Cases: Constitutional Law @=90.1(1.4, 4). 
C.Jj.S. Constitutional Law §§ 556-557, 559-561, 
568, 570-572, 580, 596, 599-600, 608.] 


traditional public forum. Public property that has 
by long tradition — as opposed to governmental 
designation — been used by the public for assem- 
bly and expression, such as a public street, public 
sidewalk, or public park. @ To be constitutional, 
the government's content-neutral restrictions of 


4 
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the time, place, or manner of expression must be 
narrowly tailored to serve a significant government — 


interest, and leave open ample alternative chan- 
nels of communication. Any government regula- 


tion of expression that is based on the content of | 


the expression must meet the much higher test of 


i 


being necessary to serve a compelling state inter- . 
est. — Also termed quintessential ic forum. : 
(Cases: Constitutional Law @90,1(4). C.J.S. Consti- _ 


tutional Law §§ 556-557, 559-561, 568, 570-572, 
580, 608.) 


public-function doctrine. See PUBLIC-FUNCTION TEST. 


public-function rationale. See COVERNMENTAL-FUNCTION 
THEORY. 


public-function test. In a suit under 42 USCA § 1983, 
the doctrine that a private person's actions constitute 
state action if the private person performs functions 
that are traditionally reserved to the state. — Also 
termed public-function doctrine; public-function. the 


[Cases: Civil Rights €=1326(4, 7). C.j.S. Civil Rights 


§§ 92-94.) 
public fund. See FuND (1). 
public grant. See PATENT (2). 
public ground. See public land under LaNb. 
public health. See HEALTH. 


Public Health Sexvice. The combined offices and 
units of the U.S. Department of Health and Human 
Services responsible for promoting the physical and 
mental health of American citizens. 


public hearing. See HEarinc. 
public highway. See nicHway. 


public house. 1. Archaic. An inn. 2. A tavern where 
alcoholic beverages may be bought and consumed 
on the premises. @ The British term is an 
abbreviation of public house. — Also termed (in sense 
2) tippling house. 

publici juris (pab-li-si joor-is), adj. [Latin] Of public 
right; of importance to or available to the public <a 
city holds title to its streets as property publici juris> 
<words that are in general or common use and that 
are merely descriptive are publici juris and cannot be 
appropriated as a trademark>. 


public improvement. See IMPROVEMENT. 
public injury. See injury. 

public institution. See insTITUTION (8). 
public instrument. See PUBLIC WRITING. 


public interest. 1. The general welfare of the public 
that warrants recognition and protection. 2. Some- 
thing in which the public as a whole has a stake; 
esp., an interest that justifies governmental regula- 
tion. 

public-interest exception. ‘Che principle that an ap- 
pellate court may consider and decide a moot 
case — although such decisions are generally pro- 
hibited — if (1) the case involves a question of 
considerable public importance, (2) the question is 
likely to arise in the future, and (3) the question has 
evaded appellate review. [Cases: Appeal and Error 


ese een acme pm say as ee km = 
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€781(1); Federal Courts @°723. C.J.S. Appeal and 
Error § 33.]} 


public international law. See INTERNATIONAL LAW. 
public intoxication, See tNTOXICATION. 
public invitee. See inviree. 


publicist. 1. A public-relations specialist: 2. An inter- 
national-law scholar. © The term applies to scholars 
of both public and private international law. 


public-key encryption. See key ENCRYPTION. 

public land. See Lan. 

public law. 1. The body of law dealing with the 
relations between private individuals and the gov- 
ernment, and with the structure and operation of 
the government itself; constitutional law, criminal 
law, and administrative law taken together. Cf. pri- 
VATE LAW (1). 2. A statute affecting the general public. 
® Federal public laws are first published in Statutes at 
Large and are eventually collected by subject in the 
U.S. Code. — Abbr. Pub. L.; P.L. — termed 
public statute (abbr. P.S.); general statute. Cf. general law 
(1) under Law; general statute under statute. (Cases: 
Statutes 68. C.J.S. Statutes §§ 154-161.] 3. Consti- 
tutional law. 

public-lending right. Copyright. In the U.K. and some 
other countries, the right of an author to a royalty 
for works that are lent out by a public library. — 
Abbr. PLR. 

public-liability insurance. See liability insurance under 
INSURANCE. — 

publicly held corporation. See public corporation (1) 
under CORPORATION 

publicly traded partnership. See PARTNERSHIP. 

public market. See market. 

public-meeting law. See sUNSHINE LAW. 

public minister. See minister. 

public morality. See MoRaLity. 

- public necessity. See NECESSITY. 

public notice. See noric:. 

public nuisance. Sce NUISANCE. 

public offense. Sec orrense (0. 

public offer. See offer to all the world under OFFER. 

public offering. See OFFERING. 


public office. A position whose occupant has legal 
authority to exercise a government's sovereign pow- 
ers for a fixed period. (Cases: Officers and Public 
Employees 1]. C.j.S. Officers and Public Employees 
§§ 1-9, 12-17, 21.] 


public official. See orrictar.(. 


, public ge. A right held by the public to pass over 
body of water, whether the underlying land is 


a 
publicly or privately owned. (Cases: Navigable Wa- 
ters G15. C.J.S. Navigable Waters § 40.] 


public-performance right. See PERFORMANCE RIGHT. 


public person. A sovercign government, or a body or 
person delegated authority under it. 


public relations 


public place. Any location that the local, state, or 
national government maintains for the use of the 
public, such as a highway, park, or public building. 


public policy. 1. Broadly, principles and standards 
regarded by the legislature or by the courts as being 
of fundamental concern to the state and the whole of 
society. © Courts sometimes use the term to justify 
their decisions, as when declaring a contract void 
because it is “contrary to public policy.” — Also 
termed policy of the law. (Cases: Contracts @ 108. 
C.J.S. Contracts §§ 215-218.) 
“The policy of law, bt ficy, is a phri 
SEO, Ff te get eet 


p' 
Interests of the public In giving efficacy to contracts. Wa- 
gers, while continued to be legal, were a frequent 
provocative of judicial Ingenuity on point, as fs suffi- 
ciently shown by the case of Gilbert v. Sykes [16 East 150 
(1812)] ... : does not seem probable that the 
doctrine of public palicy began in the endeavor to elude 
their peer force. Whatever may have been tts origin, It 
was very frequently, and not al with the sg 
est recults, during the latter part of the eighteenth and the 
commencement of the nineteenth century. Modem decl- 
sions, however, while maintaining the duty of the courts to 


Wiliam R._ Anson, Princi of the 

(Arthur L. Cerbin ed., 3d Am. ed. 1919). 
2. More narrowly, the principle that a person 
should not be allowed to do anything that would 
tend to injure the public at large. 

public-policy limitation. Tax. A judicially developed 

principle that a person should not be allowed to 
deduct expenses related to an activity that is con- 
trary to the public welfare. @ This principle is re- 
flected in the Internal Revenue Code's specific disal- 
lowance provisions (such as for kickbacks and 
bribes). [Cases: Internal Revenue €-3365. C.J.S. In- 
ternal Revenue § 188.] 


public pond. See GREAT POND. 
public power. See power (3). 
public property. See rrorerty. 


public prosecutor. 1. DISTRICT ATTORNEY. 2. PROSECUTOR 
Ww. 


public purpose. An action by or at the direction of a 
government for the benefit of the community as a 
whole. (Cases: Municipal Corporations 861. C.].S. 
Municipal Corporations §§ 1573-1581.] . 


public record. See recor. 


public-records doctrine. The principle, applicable in 
many states, that a third person acquiring or inter- 
pore in real or immovable property may rely on the 
face of relevant public records and need not investi- 
gate further for unrecorded interests. 


public-records exception. The exception from the 
hearsay rule for the contents of certain pubtic rec- 
ords or the absence of a record where it would 
ordinarily be kept in public archives. Fed. R. Evid. 
803(8)-(10). 

public relations. 1. The business of Soe or main- 
taining a company’s goodwill or good public image. 
2. A company’s existing goodwill or public image. — 
Abbr. PR. : 


public reprimand 


public reprimand. See REPRIMAND. 
public revenue. See REVENUE. 
public right. See ricut. 
public right-of-way. See ricirt-oF-way. 
public safety. The welfare and protection of the gen- 
eral public, usu. expressed as a governmental re- 
sponsibility <Department of Public Safety>. [Cases: 
Municipal Corporations @°595. C.J.S. Municipal Cor- 
porations § 129.) 
ublic-safety exception. Evidence. An exception to the 
P Mitasds rule, allowing into evidence an otherwise 
suppressible statement by a defendant concerning 
information that the police needed at the time it was 
made in order to protect the public. @ If, for exam- 
ple, a victim tells the police that an assailant had a 
, and upon the suspect's arrest the police find a 
-Botster but no gun, they would be immediately 
entitled to ask where the gun is. Under the public- 
safety exception, the suspect's statement of the gun's 
location would be admissible. 
public sale. See sae. 
. public school. See scuoot. 
public seal. See sta. 
public sector. The part of the economy or an industry 
that is controlled by the government. Cf. PRIVATE SEC- 
TOR. 
public security. See security. 
public service. 1. A service provided or facilitated by 
the government for the general public’s convenience 
and benefit. 2. Government employment; work per- 
formed for or on behalf of the government. [Cases: 
Officers and Public Employees 1. C.J.S. Officers 
and Public Employees §8§ 1-9, 12-17, 21.] 
public-service commission. See COMMISSION (8). 
public-service corporation. See CORPORATION. 
public servitude. See seRvrTUDE (2). 
public session. See open session under SESSION (1). 


public statute. 1. See general statule under STATUTE. 2. 
PUBLIC LAW (2). 


public stock. See stock. 
public store. See srore. - 
public tort. See Torr. 
public trial. See Tria. 


public, true, and notorious. Hist. Eccles. law. The 
concluding words of each allegation in a court peti- 
tion. 


public trust. See charitable trust under Trust. 


public-trust doctrine. The principle that navigable 
waters are preserved for the public use, and that the 
state is responsible for protecting the public's right 
to the use. [Cases: Navigable Waters 2. C_J.S. 
Navigable Waters §§ 20-21, 23-30, 33.] 


publicum jus (pab-li-kam jos). [Latin] See jus puaLicum. 
public use. See usE (1). 


public-use bar. Patents. A statutory bar that prevents 
the granting of a patent for an invention that was 
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publicly used or sold in the United States more than 
one ed before the application date. 35 USCA 
§ 102(b). @ The doctrine can be invoked for any 
public use, any commercial use, any sale or offer of 
sale, or any private transfer made without a pledge 
of secrecy. — Also termed prior-use bar. Cf. private- 
USE EXCEPTION. [Cases: Patents €@75. C.J:S. Patents 
§§ 107-109.] : 


public-use proceeding. Patents. An investigation into 
whether a patent is barred because the invention was 
publicly used or sold more than a year before the 
application was filed. @ Rarely used, this procedure 
is instituted upon a petition by someone protesting 


the application. If the petition and supporting docu- | 
ments make out a prima facie case, the examiner will ° 
hold a hearing and issue a final decision, which is . 
not reviewable. 37 CFR § 1.292. — Abbr. PUP. Cf. : 
PROTEST (6). [Cases: Patents €=75. C.J.S. Patents ; 

? 


§§ 107-109.) 
public utility. See uTiLity. 


public utility district. See municipal utility district un- 


der pisrricr. 


Public Utility Holding Company Act. A federal law 
enacted in 1935 to protect investors and consumers 
from the economic disadvantages produced by the 


small number of holding companies that owned : 
most of the nation’s utilities. @ The Act also sought to : 
rotect the public from deceptive security advertis- 


ing. 15 USCA §§ 79 et <t — Abbr. PUHCA. 
[Cases: Public Utilities 211-216. C.J.S. Public Utili- 
Hes §§ 139-160.] 


public verdict. See verpicr. 
public vessel. See vesset. 


Public Vessels Act. A federal law enacted in 1925 to - 
allow claims against the United States for damages . 


caused by one of its vessels. 


46 USCA app. ; 


§§ 781-790. — Abbr. PVA. [Cases: United States ° 


&78(7).] 

public war. See war. 

public water. See waTer. 

public welfare. See WELFARE (1). 

public-welfare offense. See OFFENSE (1). 

public wharf. See wHarr. 

public works. See works. 

public worship. See worsuip. 

public writing. 1. The written acts or records of a 
government (or its constituent units) that are not 
constitutionally or statutorily protected from disclo- 
sure. @ Laws and judicial records, for example, are 
public writings. A private writing that becomes part 
of a public record may be a public writing in some 
circumstances. 2. Rare. A document prepared by a 
notary public in the presence of the parties who sign 
it before witnesses. — Also termed (in both senses) 
public instrument; (in sense 2) escritura publica. 

public wrong. See wRonc. 

publish, vb. 1. To distribute copies (of a work) to the 
public. 2. To communicate (defamatory words) to 


someone other than the person defamed. See intENT 
To puBuisit. (Cases: Libel and Slander €=23. C.].S. 


: pueritia 
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Libel and Slander; Injurious Falsehood §§ 48-52.) 3. To 
declare (a will) to be the true expression of one's 
testamentary intent. (Cases: Wills > 119. C.J.S. bills 
§§ 278-284.] 4. To make (evidence) available to a 
jury during trial. See evaticaTion. 


PUC. abér. Public Utilities Commission. 

PUD. abbr. 1. pLANNED-UNIT DEVELOPMENT. 2. See munici- 
pal utility district under oisreicr. 

pudzeld. See woop-GeLv. 
ueblo (pweb-loh). [Spanish] A town or village, esp. in 

rs southwestern United States. 

yoo-er), n. [Latin] Roman law. 1. A child, esp. a 
reese slave. Pi. pueri (pyoor-1). 


nel de 


puer 
boy. 
A child's: 


js betweenyiifancy: and. puberty... 


TIAE PROXIMA; AETAS PUBERTATI PROXIMA. 
puffer: See By-BIDDER. 


ee Ee 
opinion or , wl nee a uf false 
cerry ede the ” Rolin M. 
1862) & Ronald N: Boyce, Criminal Law. 369 @d ed. 
2. Sécret bidding at an auction by or on behalf of a 
seller; BY-BIDDING. 


Pugh clause. Oi! & gas. A provision in an oil-and-gas 


fease modifying the effect of most lease-poolin 
clauses b setae pooled portions of the lease Bin 


ana, who di 
it is termed # Freestone rider. See Poouinc. 


PUHCA. abbr: Wsuc UTILITY HOLDING COMPANY ACT. 
puis (pwis or pwee). [French] Afterwards; since. 
puis darrein continuance (pwis dar-ayn  ken-tin- 


eggs (Law French “since the last continuance”) 
plea puis darrein continuance under PLEA (3). 


puisne (pyoo-nee), adj. {Law French] Junior in rank; 
subordinate. 

puisne judge. See subdue. 

puisne mortgage. See junior mortgage under MORTGAGE. 

Pullman abstention. See ABSTENTION. 

pulsare (pol-sair-ce), vb. [Latin] Civil law. To accuse or 
charge; to proceed against at law. 

pulsator (pal-say-cor). Civil law. A plaintiff or actor. 


np an‘attorney from Cowley, Louisi- 


-2-tekor pyuu-ril-o-tee)...Civil law. . ; 


the first version in 1947. In Texas |. 


punishment 


pumping unit. Oil & gas. Equipment used to pump oil 
to the surface when the pressure difference between 
the formation and the borchole is nut strong enough 
to cause oil tv rise to the surface. — Also termed 
pumpjack; horsehead. 


pumpjack. See PUMPING UNIT. 

punctum temporis (pangk-tam tem-pa-ris). [Latin] A 
point of time; an instant. 

punies (pyoo-neez). Slang. Punitive damages. See pu- 
nitive damages under DAMAGES. 


punishable, adj. 1. (Of a person) subject to a punish- 


ment <there is no yore that Jackson remains 
enpee for these oflenses>. 2. (Of a crime or 
tort) giving rise.to a specified punishment <a felon 
punis ble by imprisonment for] to 20 years>. kd 
-punishability,n 0 key. sage, 


x 


| punishment;.n: 1A sanction — siiatéas a fine, penal- 


« ty, confinement, or- Joss of property, right, or. privi- 


‘Yege — assessed against a person::who has violated 
the law. See SENTENCE. 

BA lnlalnlple ling bins nd lta deb Beedle 

consequent on a breach of law. When 4 

ae ne ane act of vio that can pro 

Crane! Law 575 (2d ed. 1961). eo 

“tn the treatment of offendors there is a clear and unmistak- 


ie 
: 
z 
i 
Fy 


é 


cafital punishment, See CAPITAL PUNISHMENT. 
' collective punishment. See COLLECTIVE PUNISHMENT. 


meant €1524-1525, CS. Crimi 
1595, 1597-1599, 1602.) © aa 


Hi Pun in 1 Ency- 
clopedia of Crime and Justice 251, 251 (Sanford H. Kadish 
ed., 1983). 

cruel and unusual punishment. Punishment that is 

torturous, degrading, inhuman, grossly dispropor- 
tionate to the crime in question, or otherwise 
shocking to the moral sense of the community ¢ 

Cruel and unusual punishment is prohibited by 

the Eighth Amendment. [Cases: Sentencing and 


punitive 
Punishment ¢71430-1439. C.Jj.S. Criminal Law 
$§ 1463, 1472, 1593-1594, 1596-1597, 1599, 
1602.] 


cumulative punishment. Punishment that increases 
in severity when a person is convicted of the same 
offense more than once. 
deterrent punishment. 1. Criminal low. Punishment 
intended to deter the offender and others from 
committing crimes and to make an example of the 
offender so that like-minded people are 
the consequences of crime. (Cases: Sentencing and 
Punishment ¢41.] 2. Torts. Punishment intended 
to deter_a tortfeasor from g a behavior or 
ar ft caplepenhee tebe a e 


Punitive. pe are usu. awarded, as a-deterrent:: |: 


punishme: 
excessive p 


fied by vity:. Fthe offense or the al 
dant's ci ‘record. See excessive fine.(1) under 
FINE (8). (Cases: Senten and t S28 


CJS. Criminal Law oe ties 1464, 1472, 1521.) 

famous punishinent. Punishment imprison- 
ment anim a penitentiary. cue 
under cRime. 


ment 
the Uniform Gade of sfilitary Justice. © 
Navy and Coast acl ne Mari anise 


termed 
it is referred. ea as 15. Nonjudicial punish- 
Catan! Avcxed Recvices 


[ 
239; Military Justice 525. CJ.S. Armed Services 
§§ 155, 159; 50: Military Juste § praea 


unishment. Punishment intended to 


prevent a disabling 


1492-1498) 1530.] 
reforzative punishment, Punishment intended to 
* change the. character of the offender. [Cases: Sén- 
tencing and,.Pini 
§§ 1458,:147; 
rag the oa 
“nation ‘that ne 
tencing and Panishment €™44.]- 
“The fact that It ts natural to hate a ceriinal does net 
that retributive bs ” Glanvile Wil willams, 
The Sanctity of Life and the Criminal Law 60 (1957). 
2. Family law. A negative disciplinary action adminis- 
tered to a minor child by a parent. 
punitive, adj. involving or inflicting punishment. — 
Also termed punitory. 


punitive articles. Articles 77-134 of the Uniform 
Code of Military Justice. @ These articles list the 
crimes in the military-justice ‘system. (Cases: Armed 
Services €=35; Military Justice €>550-789. CJ.S. 
Military Justice §§ 2, 31-115, 183-184, 188.) 


punitive damages. See DAMAGES. 


479,-1492-1495,, 530): 


sense of indig- 


1479, 


o>45. GJS: Criminal Law.) 


sree ;;°Punishitient:. “intended ‘to: 
pole reality 2 (Cases: Sen- ‘|: 
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punitive isolation. See poneinr Segregation under SEGRE. 
GATION (2). 

punitive segregation. Sce sEGREGATION ()). 

punitive statute. See penal statute under STATUTE. 

punitory. See punrrive. 

punitory damages. See punitive damages under pam. 
AGES. 


PUP. abbr. PuBLIC-USE PROCEEDING. 
pupil. Scots & civil law. A person who has not reached 
or completed puberty. See minority (1. 
Pte ofa person pi-lair-o-tee). Scots & civil law. The 
sn ibe ee ees ree 


poplar -substitution (oyeo-poter-ee: See SUBSTITL- 


TION @). / 
pupillus -(pyoo- es), sa. {Latin} Roma kn. A child 
car pi pr berty and under the authority of 
a sui juris vutor. See TUTELA. 
fxr (per or poor). [Law French] By; for. 
autre vie ob-tre [or oh-tor] vee). [Law French 
Oo “for anothers Bie"] or lea] ve). Law French 
weed by nother: Ui ca tie este pur oui 
vie>. — Also spelled per autre vie. 
PiThe acu I. The act or an instance of buying. 2. 
mm of real property by one’s own or 4 
3 act (as by or gift) rather than by 
gee ca, (Cases: Vendor and Purchas- 
er 93, CIS. resrens Sarees 3.) CE pescenr 
a). —~ purchase, vb 
compuleery purchate. Rare. See EMINENT DOMAIN. 
purchase, words of. See WORDS OF PURCHASE. 


purchase accounting method. See ACCOUNTING METH- 
on. 


parchste agreement. A sales contract. Cf. neruRCHASE 
AGREEMENT. 


purchase , a — made on pro 
a secured by rigage, (Cases: Mortgages 
ls. Cs. Morgages's p30) ) 


parchiée-ioriey mortgage Spe wonreasi: 

spurchase-mioney resulting trust. See Trust. 

ecg meee | security interest. See SECURITY INTER- 
scectiise order. A document authorizing a seller to 
Pudeliver with ent to be made . (Cases: 
Sales @23(1). C.J.S. §§ 29-31.] 


purchaser. 1. One who obtains property for money or 
other valuable consideration; a buyer. 


affiliated purchaser. Securities. Any of the follow- 
ing: (1) a Bsa directly or indirectly acting in 
concert wi distribution participant in connec- 
tion with the acquisition or distribution of the 
securities involved; (2) an affiliate who directly or 
indirectly controls the purchases of those securities 
by a distribution participant, or whose purchases 


TN 
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are controlled by such a participant, or whose 
purchases are under common control with those 
of such a participant; (3) an affiliate, who is a 
broker or a dealer (except a broker-dealer whose 
business consists solely of effecting transactions in 
“exempted securities,” as defined in the Exchange 
Act); (4) an affiliate (other than a broker-dealer) 
who regularly purchases securities through a bro- 
ker-dealer, or otherwise, for its own account or for 
the account of others, or recommends or exercises 
investment discretion in the purchase or sale of 
securities (with certain specified exceptions). SEC 
Rule 10b-18(a)(2) (17 CFR § 240.10b-18(a)(2)). 


bona fide purchaser. One who buys something for 
value without notice of another's claim to the 
property and without actual or constructive notice 
of any defects in or infirmities, claims, or equities 
against the seller’s title; one who has in gi faith 
paid valuable consideration for property without 
notice of prior adverse claims. @ Generally, a bona 
fide purchaser for value is not affected by the 
transferor's fraud against a third party and has a 
superior right to the transferred property as 
against the transferor’s creditor to the extent of 
the consideration that the purchaser has paid. — 
Abbr. BFP. — Also termed bona fide pure for 
value; good-faith purchaser; purchaser in good faith; 
innocent purchaser; innocent purchaser for value. 
[Cases: Sales @=234(1); Vendor and Purchaser 
220. CJ.S. Sales §§ 232-233, 235; Vendor and 
Purchaser §§ 482-485, 517.) 


good-faith purchaser. See bona fide purchaser. 
innocent purchaser. See bona fide purchaser. 


innocent purchaser for value. See bona fide purchas- 
er. 


purchaser for value. A purchaser who pays consid- 
eration for the property bought. 


purchaser in good faith. See bona fide jrurchaser. 


urchaser pendente lite. One who buys an interest 
in something that is the subject of a pending 
lawsuit. 


2. One who acquires real property by means other 
than descent; ait, or enheriance: 


first purchaser. An ancestor who first acquired an 
estate that still belongs to the family. 


pure accident. See unavoidable accident under acci- 
DENT. 

pure annuity. See nonrefund annuily under ANNUITY. 

pure-comparative-negligence doctrine. The principle 
that liability for negligence is rd eatin in accor- 
dance with the percentage of fault that the fact- 
finder assigns to each party and that a plaintiff's 
percentage of fault reduces the amount of recovera- 

le damages but does not bar recovery. See compara- 

tive negligence under NEGLIGENCE; APPORTIONMENT OF LI- 

ABILITY. Cf. 50-PERCENT RULE. [Cases: Negligence 

549(10).] : 


pure debt. See pure obligation under OBLIGATION. 


pure easement. See easement appurtenant under EASE- 
MENT. . 


purpose clause 


pure mark. See technical trademark under TRADEMARK. 
pure obligation. See OBLIGATION. . 
pure plea. See Pies (3). 

pure race statute. See RACE STATUTE. 

pure risk. See Risk. 

pure speech. See sPeecn. 


pure theory. The philosophy of Hans Kelsen, in 
which he contends that a legal system must be 
“pure” — that is, self-supporting and not dependent 
on extralegal values. @ Kelsen’s theory, set out in 
such works as General Theory of Law and’ the State 
(1945) and The Pure Theory of Law (1934), maintains 
that laws are norms handed down.by the:state. Laws 
are not defined in terms of history, ethics, sociology, 
or other external factors. Rather, a legal:system is an 
interconnected system of norms, in which coercive 
techniques are used to secure compliance. The valid- 
ity of each law, or legal norm, is traced to another 
legal norm. Ultimately, all laws must find their valid- 
ity in the society's basic norm (grundnorm), which 
may be as simple as the concept that the constitution 
was validly enacted. See basic norm under NoRM. 


pure trademark. See (echnical trademark under TRADE- 
MARK. 


pure villeinage. See VILLEINAGE, 


purgation (par-gay-shan). Hist. The act of cleansing or 
exonerating oneself of a crime or accusation by an 
oath or ordeal. 


canonical purgation. Purgation by oath-helpers in 
an ecclesiastical court. See COMPURGATION. 


vulgar aetk pace Purgation by fire, hot irons, bat- 

tle, or cold water; purgation by means other than 

by oath-helpers. @ Vulgar purgation was so called 

because it was not sanctioned by the church after 
215. 


purgatory oath. See oaTi!. 


purges ub. To exonerate (oneself or another) of guilt 
t 


<the judge purged the defendant of contempt>. 

[Cases:; Contempt @81. C.J.S.:;-.Contempt 
§§ 121-122.) ce ae, ae 

plirpart (par-pahrt). A share of an eviaie, formerly 
held in common; a part in a division; an ‘allotment 


from an estate to a coparcener. — Forifierly, also 
termed purparty; perparts, pourparty. oe 

purparty (par-pahr-tee). See PURPART. + 

purport (par-port), n. The idea or meaning that is 
conveyed or expressed, esp. by a formal document. 

purport (par-port), vb. To profess or claim, esp. false- 
ly; to:seem to be <the document purports to be a 
will, but it is neither signed nor dated>. 

purported, adj. Reputed; rumored. 

purpose. An objective, goal, or end; specif., the busi- 
ness activity that a corporation is chartered to en- 

ge in. (Cases: Corporations 14. C.J.S. Corpora- 

tions §§ 28-29.) 

purpose approach. See MISCHIEF RULE. 

purpose clause. An introductory clause to a statute 
explaining its background and stating the reasons 
for its enactment. [Cases: Statutes €210.] 


purposeful 


1, adj. Done with a specific purpose in mind; 
DELIBERATE. 
purposive construction. See CONSTRUCTION. 


purpresture (per-pres-chor). An encroachment upon 
public rights and easements by appropriation to 
private use of that which belongs to the public. — 
Also spelled pourpresture. 

purprise (per-priz), vb. [Law French) Hist. To en- 
croach on land illegally; to make a purpresture. 

purse, n. A sum of money available to the winner of a 
contest or event; a prize. (Cases: Gaming @7. C.J.S. 
Trading Stamps and Coupons §§ 4~5.] 

purser. A person in aad of accounts and docu- 
ments ona ship. (Cases: Shipping 74. C.J.S. Ship- 
ping §174.) 

pursuant to. 1. In compliance with; in accordance 
with; under <she filed the motion pursuant to the 
court's order>. 2. As authorized by; under <pursu- 
ant to Rule 56, the plaintiff moves for summa 
judgment>. 3. In ing out <pursuant to his 
responsibilities, he ensured that all lights had been 
turned out>. 


pursuer. Civil & Scots law. A plaintiff. 

pursuit. 1. An occupation or pastime. 2. Whe act of 
chasing to overtake or apprehend. See FRESH PURSUIT. 

pursuit of happiness. The principle — announced in 
the Declaration of Independence — that a person 
should be allowed to pursue the person’s desires 
(esp. in regard to an occupation) without unjustified 

- interference by the government. (Cases: Constitu- 
tional Law €86. C.J.S. Constitutional Law § 505.) 


pur tant que (per tant kyoo or poor tahn ka). [Law 
French] Forasmuch as; use; for the purpose of. 
purus idiota yo id-ee-oh-ta). [Latin] An absolute 
or congenital idiot. See 1p1or. 
urview (par-vyoo). 1. Scope; area of application. 2. 
Pithe body ok a statute following the preamble. 


“The word ‘purview’ sometimes to be confined to 


and very useful at best 
wise course may be not to use It at afl.” Willlam M. Lite et 
ig re ne ee ee 
pusher. A peuen who sells illicit drugs. [Cases: Con- 
trolled Substances €32.,] 

Pushmon doctrine. Archaic. .The rule that transfer of 
an unpublished .-work’ transfers the common-law 
copyright to the. work along with the work itself. @ 
The name derives from. nv. New York Graphic 
Soc’y, Ine., 39 N.E.2d 249 (N.Y. 1942). The doctrine 
was rejected by § 202 of the Copyright Act of 1976, 
but it remains in effect for transfers completed be- 
fore the provision’s effective date of January 1, 1978. 

“[Ajn outright sale of a material object, such as a book, 
canvas, or master of a musica! work, does not transfer 
co! ht. One ble exception to this rule Is the Push- 
man doctrine under which an author or artist who has sold 
an unpublished work of art or a manuscript Is presumed to 
have transferred his common law ht, unless the 
gopyright has been specifically reserved.” Marshall A. Leaf- 
ter, Understanding Copyright Law 211 (3d ed. 1999). 

put, n. See put option under orrion. 

putative (pyoo-ta-tiv), adj. Reputed; believed; sup- 
posed. 


putative father. See FATHER. 
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putative-father registry. Family law. An official roster 
in which an unwed father may claim possible pater- 
nity of a child for purposes of receiving notice of a 
prospective adoption of the child. 
Putative Fathers Act- See UNIFORM PUTATIVE AND UN. 
KNOWN FATHERS ACT. 
putative marriage. See MARRIAGE (1). 
putative matrimony. See putative marriage under Mar. 
RIAGE (1). 
putative spouse. See spouse. 
putative-spouse doctrine. See putative marriage under 
MARRIAGE (1). 
put bond. See Bonn (s). 
put in, vb. To place in due form before a court; to 
place among the records of a court. 
put on notice. See CHARGED WITH NOTICE. 
put option. See orrion. 
put out. See EVICT (1). 
put price. See strike price under PRICE. f 
puttable (puut-o-bal), adj. (Of a security) capable of * 
being required by the holder to be redeemed by the 
issuing company. 
put the question. (Of the chair) to formally state a ; 
question in its final form for the purpose of taking a ; 
vote. Cf. STATE THE QUESTION. { 
rson 
over 
? 


OORT IE A TN, wt sprees Naanmtt wet 


CT ead 


CE ae aa 


putting in fear. The threatening of another 

with violence to compe! the person to han 
pore . © These words are part of the common- } 
w definition of robbery. (Cases: Robbery ©>7. i 
C.J.S. Robbery §§ 13-23, 90.) , 


putting to the horn. Scots law. See HORNING. 


put to the horn. Scots law. To declare (a person) an 
outlaw. — Also termed be at the horn. 


PVA. abbr. PUBLIC VESSELS ACT. 
PVPA. abbr. PLANT VARIETY PROTECTION ACT. 


PWBA. abbr. PENSION AND WELFARE BENEFITS ADMINISTRA- 
TION. 


pyramid distribution plan. See pyramip scHEME. 


ding. A speculative method used to finance a 
purchase of stock or a controlling interest by 
pledging an investment's unrealized profit. See 
LEVERAGE; MARGIN. = 

pyramiding inferences, rule against. Evidence. A rule 

prohibiting a fact-finder from piling one inference 

on another to arrive at a conclusion. @ Today this 

rule is followed in only a few jurisdictions. Cf. REA- 

SONABLE-INFERENCE RULE. (Cases: Criminal Law $>306; 

erie 54. CJS. Evidence §§ 130, 132-133, 
J 


id scheme. A property-distribution scheme in 
which a participant pays for the chance to receive 
compensation for introducing new persons to the 
scheme, as well as for when those new persons 
themselves introduce participants. @ Pyramid 
schemes are illegal in most states. — Also termed 
endless-chain scheme; chain-referral scheme; multilevel-dis- 
tribution fone pyramid distribution plan. CE. ponzi 
SCHEME. [Cases: Consumer Protection €°12. C.].S. 
car Reporting Agencies; Consumer Protection §§ 56- 
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Q. abbr, Question «). @ This abbreviation is almost 
always used in deposition and trial transcripts to 
denote each question asked by the examining law- 
yer. 


Q-and-A. abbr. QUESTION-AND-ANSWER. 

Q.B. abbr. QUEEN'S BENCH. 

Q.B.D. abbr. QUEEN'S BENCH DIVISION. 

Q.C. abbr. QUEEN'S COUNSEL. 

QCF. abbr. QUARE CLAUSUM FRECIT.“ 

QD. abbr. [Latin quasi dicat] As if he should say. 
QDOT. abbr. QUALIFIED DOMESTIC TRUST. 


QDRO (kwah-droh). abbr. QUALIFIED DOMESTIC-RELA- 
TIONS ORDER. 


QED. abbr. (Latin quod erat demonstrandum] Which was 


to be demonstrated or proved. 
QEF. abbr. [Latin qued erat faciendum] Which was to be 


‘done. 


QEN. abbr. [Latin quare executionem non] Why execu- 
tion should not be issued. 


QMCSO. abbr. QUALIFIED MEDICAL CIILD-SUPPORT ORDER. 
QPRT. abbr. Quair:ED PERSONAL-RESIDENCE TRUST. 
qq-v. See QV." 

QS. See quarter session under SESSION (1). 

Q.T. abbr. QUUTAM ACTION. 


QTIP (kyoo-tip). abbr. QUALIFIED-TERMINABLE-INTEREST 
PROPERTY. 


QTIP trust. See Trust. 


qua (kway or kwah). [Latin] In the capacity of; as <the 
guna OM ua-fiduciary, is not liable for fraud, but 
he may be liable as an individual>. 


quacumgue via:sdata (kway-kom-kwee vi-a day-ta). 
ery Whichever way given; whichever way you 
take it. . 


wadragesima (kwah-dre-jes-i-ma), 2. (Latin “forti- 
eth”] Hist. 1, Lent — so called because it runs about 
40 days. 2. The first Sunday in Lent — so called 
because it is about the 40th day before Easter. 


‘ quadragesimals (kwah-dra-jes-i-malz), n. pl. [fr. Latin 


quadragesimna “the fortieth") Hist. Offerings made on 
Mid-Lent Sunday by daughter churches to the 
mother church. 


quadriennium (kwah-dree-en-ee-am), 2. [Latin fr. 


quatuor “four” + annus “year") Roman law. The four- 
year course of study required of law students before 
they were qualified to study the Code or collection of 
imperial constitutions. 
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quadriennium utile (kwah-dree-en-ee-am yoo-te-lee), 
Scots law. A four-year period after the attainment of 
majority within which the young adult may seek to 
annul any contract made while the person was a 
minor. . 

quadripartite, adj. Hist. (Of an indenture, etc.) drawn, 
divided, or executed in four parts... -. . - 


quadripartite, n. A book or treatise dividéd into four 
parts. 


quadruplator (kwah-droo-ple-tor), 2. [Latin] Roman 
law. An informer who, by law, could institute crimi- 
nal proceedings and then receive a reward of a 
fourth part of the thing informed against, usu. relat- 
ing to frauds on the fiscus. Pl. quadruplatores (kwah- 
dra-ple-tor-eez). 


quadruplicatio (kwah-dro-pli-kay-shee-oh), n. [fr. Lat- 
in ruplicatus “quadrupled"] 1. Roman law & civil 
law. A defcndant’s pleading, following the ériplicatio 
and similai to the rebuiter at common law; the third 
defensive pleading. — Also termed quadruplication; 
(in old Scots law) guadruply. 2. Roman law. A plain- 
tiffs pleading, following the sriplicatio, the replicatio, 
and the exceptio. Pl. quadruplicationes (kwah-dro-pli- 
kay-shee-oh-neez). , 


quae cadit in virum constantem (kwee kay-dit in vi-rem 


ken-stan-tem). [Latin] Hist. That whi 
come a man of firmness and resolution. 


would over- 


quae cadunt in non causam (kwee kay-dent in non 


kaw-zem). [Law Latin] Hist. Those things that we 
lose on the cessation of the title by whi 
them. 


quae est eadem (kwee est ee-ay-dam). [Law Latin] Hist. 


Which is the same. @ This phrase was used by a 
defendant in a trespass action to show that the 
trespass the defendant was justified“in committing 
was the same as that alleged in the:plaiatiffs plead- 
ing; that is, the plaintiff gave the-deféndant permis- 
sion to enter, and so the defendant'entered the 
property. — Formerly also termed que est le mesme. 


quae functionem recipiunt (kwee fungk-shee-oh-nom 


ri-sip-ee-ont). [Law Latin] Hist. Things whose value 
depends on the class of things to which they belong 
(e.g., money, corn, etc.). © The phrase appeared in 
reference to fungibles — that is, things that could be 
generically estimated by quantity or weight. Cf. QUAE 
NON RECIPIUNT FUNGTIONEM. 


quae non mente sed manu tenentur (kwee non men-tee 


sed man-yon to-nen-ter). [Law Latin “things that are 
held not by the mind but by hand"} Hist. The 
natural parental duties arising from affection for 
one's child, as distinguished from purely legal obli- 
gations. - 


we hold © 


WY 


quae non reciplunt functionem 


quae non recipiunt functionem (kwee non ri-sip-ee-ent 
fungk-shee-oh-nam). [Law Latin] Hist. They that do 
not supply the place of others. @ The phrase ap- 
eared in reference to goods that are unique, specif- 

tc, or irreplaceable. Cf. QuAE FUNCTIONEM RECIPIUNT. 


imunt causam (kwee per-o-mant kaw-zom). 
{Latin} Hist. Pleas (such as peremptory defenses) that 
take away the basis of an action. 


quae plura (kwee ploor-a). (Law Latin “what more”) 

Hist. A writ ordering the escheator, when it ap- 

pore that not all of a decedent’s property had 

n located, to inquire about any additional lands 

- ole the decedent held at the time of 
leath. < 


quaequidem (kwee-kwid-om). [Law Latin “which in- 
deed” or “accordingly"] Hist. The introductory 
words of a charter clause showing, among other 
things, the manner in which the grantor obtained 
utle. 


quaere (kweer-ee), vb. [Latin] Inquire; query; exam- 
ine. @ This term was often aed it the ‘yllebus ofa 
reported case to show that a point was doubtful or 
open to question. 


qtaerens (kweer-enz), n. [Law Latin] Hist. One who 
complains; a plaintiff. 

quaerens nihil capiat per billam (kweer-enz nt-hil ka 
ee-ot por bil-om). [Law Latin] Hist. Let the laine 
take nothing by his bill. e This was a forni of 
judgment for the defendant. 


quaerens non invenit plegium (kweer-enz non in-vee- 
nit plee-jee-om). [Law Latin “the plaintiff did not 
find a pledge”}] Hist. A sheriffs return to a writ 
requiring him to take security from the plaintiff for 
prosecution of the plaintiff's claim. 


quaeritur (kwce-ri-tar or kwer-i-ter), n. [Latin] Roman 
law. It is questioned. @ This term introduced a 
doubtful legal problem. 


quae sapiunt delictum (kwee say-pee-ont di-lik-tom). 
{Law Eatin} Hist. Things that partake of the charac- 
ter of delict. 


quae sequuntur m (kwee si-kwon-ter por-soh- 
nem). [Latin] Hist. Things that follow the person. @ 
e phrase usu. referred to movable property. 


quae servando servari nequeunt (kwee sar-van-doh ser- 
vair-1 nee-kwee-ont). [Latin] Hist. Things that cannot 
be preserved uninjured by keeping. © The phrase 
usu. referred to perishable goods. 


quaesita. See QUAESTA. 


quae solum Deum habent ultorem (kwee soh-lam 
dee-am hay-bent al-tor-em). [Latin] Hist. Acts that 
have only God as avenger; crimes that can be pun- 
ished only by God. 


quaesta (kwees-te), n. [Latin “demands”} Remissions 
of penance, authorized by the Pope to those who 
contributed a certain amount to the church. — Also 
termed quesita; quaesiia. 

quaestio (kwes-chee-oh or kwees-), n. [Latin fr. quaerere 
“to inquire"] Roman law. 1. A special commission of 
the Senate appointed to hear criminal cases involv- 
ing the public interest, sometimes with the power to 
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try all cases of a given class arising within a specified 
period. — Also termed quaestio ex inatre. 2. 
QUAESTIO PERPETUA. 3. An interrogation by inflicting 
torture. 4, The torture so inflicted. Pl. quaestiones. 
(kews-chee-oh-neez or kwees-). 


quaestio extraordinaire. See QUAESTIO (1). 
quaestionarius (kwes-chee-a-nair-ce-as). See QUAESTOR. 


quaestio a (kwes-chee-oh-neez per-pech-oo-ee). 
{Latin “perpetual inquiry”) Roman law. A permanent 
commission to hear criminal cases; specif., a standing| 
jury court created by statute to try and pass sentence! 
on particular crimes. Pl. quaestiones perpetuae. ! 


“Then in 149 the fex Calpumia was passed, concemed not 
only with reparation but also punishment; it established a 


offences 


, each for t 
framework.” O.F. Robinson, The Law of Anctent; 


Rome 1~2 (1995). : 
quaestio vexata (kwes-chee-oh vek-say-ta). (Law Latin]' 
See VEXED QUESTION. 


quaestio voluntatis (kwes-chee-oh vol-en-tay-tis). [Lat- | - 
in} Hist. A question of intention. 


quaestor (kwes-ter or kwees-tar), n. [Latin] 1. Roman 
law. A magistrate, subordinate to the consuls or 
provincial governors, who maintained and adminis- 
tered the public money, performing tasks such as 
making necessary payments, receiving revenues, 
keeping accurate accounts, registering debts and 
fines, supervising the accommodation of foreign am- 
bassadors, and financing the burials and monuments 
of distinguished citizens. 2. Hist. An agent of the 
Pope who carried quaesita from door to door. — Also 
termed quaesitor; quaestionarius. See Quagsta. Pl. guae- 
stores. — quaestorial, adj. — quaestorship, n. 

“The office of quaestor goes back at least to the beginning 

of the Republic. Each year two quaestors were nominated |. 
by the consuls, later elected by the comitia tributa, to assist 
the consuls in matters of finance. This continued to be their 
cipal concem, put they enlarged their functions as their 


prin ; 
numbers Increased.” A.W, Lee, The Elements of Roman 


Law 16 (4th ed. 1956). 


quaestores parricidii (kwes-tor-eez par-o-si-dee-1), n. 
pl. [Latin “quaestors-of parricide”] Roman law. Two 
officers of the early Republic who were deputized to 
search out and try all cases of parricide and other 
capital offenses. See LEX POMPEIA DE PARRICIDIIS. 


quaestor sacri palatit (kwes-tar say-kri pe-lay-shee-1). 
{Latin “quaestor of the sacred palace"]. Roman law. 
An officer of the imperial court who acted as legal 
adviser to the emperor. 
“The quaestor sacri palatii was one cf the highest civil 
functionaries [n the fater Empire, concerned with the prepa- 
ration of enactments and legal to by 
the emperor. He was the principal legal adviser of the 
emperor and he was {often} chosen from among the per- 
sons with considerable leg an Adolf Berger, Ency- 
clopedic Dictionary of Roman Law (1953). 


quaestus (kwes-tes or kwee-stas), n. [Latin] 1. Roman 
law. Profit, ea from a business. 2. Hist. Acquisition; 
purchase. @ This term refers to a purchased estate, 
as distinguished from hereditas, referring to an estate 
obtained by descent. 
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quae sunt in patrimonio nostro (kwee sant in pa-tre- 
moh-nee-oh nos-troh). [Latin] Hist. Things that form 
part of our possession. 


quae transeunt per commercium (kwee tran-see-ant [or 
tran-zee] por ke-mor-shee-em). [Law Latin] Hist. 
Things that pass through commerce; things that are 
bought and sold. 


quale jus (kway-lee or kwah-lee jas). [Latin “what kind 
of right") Hist. A writ ordering an escheator to 
inquire into the extent of a religious person's right 
to a judgment, before its execution, to make sure 
that the judgment was not collusively made to avoid 
the mortmain Statute. 


qeeleee (kwah*li-fi-kay-tee). [Law Latin] Hist. Quali- 
fiedly. £8 


qualification. 1. The possession of qualities or proper- 
ties (such as fitness or capacity) inherently or legally 
necessary to make one eligible for a position or 
office, or to perform a public duty or function 
<voter ee requires one to meet seer 
age, and registration requirements>. [Cases: Offi- 
cers and Public Employees €=35. C.J.S. Officers and 
Public Employees § 3e] 2. A modification or limitation 
of terms or language; esp., a restriction of terms that 
would otherwise be interpreted broadly <the con- 
tract contained a qualification requiring the lessor’s 
permission before exercising the right to sublet>. 3. 
CHARACTERIZATION (1). — qualify, vb. 


qualified, adj. 1; Possessing the necessary qualifica- 
tions; capable or competent <a qualified medical 
examiner>. 2. Limited; restricted <qualified immu- 


nity>. — qualify, vb. 
qualified acceptance. Sec ACCEPTANCE (1). 


qualified corporation. See admitted corporation under 
CORPORATION. 


qualified disclaimer. See piscLaimER. 


qualified domestic-relations order. A state-court or- 
der or judgment that relates to alimony, child sup- 
port, or some other state domestic-relations matter 
and*that (1) recognizes or provides for -an alternate 
payee's right to’ receive all or part of any benefits 
due a participant under a pension, profit-sharing, or 
other retirement’ benefit plan, (2) otherwise satisfies 
§ 414 of the ‘Internal Revenue Code, and (3) is 
exempt from the ERISA rule prohibiting the assign- 
ment of plan benefits. @ Among other things, the 
QDRO must set out certain facts, including the 
name and last-known mailing address of the plan 
participant and alternate payee, the amount or per- 
centage of benefits going to the alternate payee, and 
the number of payments to which the plan applies. 
The benefits provided under a QDRO are treated as 
income to the actual recipient. IRC (26 USCA) 
§ 414(p)(1)(A); 29 USCA § 1056(d)(3)(D)\i). — 
Abbr. QDRO. [Cases: Divorce @°252.3(4); Internal 
Revenue ©3587, Pensions ¢°133. C.J.S. Divorce 
§§ 553-559, 564; Internal Revenue § 318; Pensions 
and Retirement Plans and Benefits §§ 72, 88.) 


: qualified domestic trust. See TRUST. 
i 

. qualified elector. See ELECTOR. 

. qualified estate. See ESTATE (1). 


qualifying share 


qualified fee. 1. See fee simple defeasible under FEE sim. 
PLE. 2. See fee simple determinable under FEE SIMPLE. 3. 
See base fee under FEE (2). 

qualified general denial. See pENniaL. 

qualified immunity. See immunrry (). 

qualified income trust. See Miller trust under ‘reust. 

qualified indorsement. See INDORSEMENT. 

qualified institutional buyer. See nuvER. 

qualified investor. See Investor. 

ee (kwab-la-fid-lee or -fi-ed-lee), adv. In a fit 
or qualified manner <qualifiedly .privileged>. 

qualified martial law. See MARTIAL LAW: 

qualified medical child-support order. A family-court 
order that enables a nonemployee custodial par- 
ent — without the employee parent's consent — to 
enroll the child, make claims, and receive payments 
as needed under the employee parent's group 
health plan, all at the employee parent’s ag e 
The group-health-plan administrator must find that 
the order meets the requirements of a QMCSO, 
which are established by § 609(a) of the Employee 
Retirement Income Security Act, 29 USCA 
§ 1169(a). — Abbr. QMCSO. 


qualified nuisance. See NUISANCE. 


qualified opinion. An audit-report statement contain- 
ing exceptions or qualifications to certain items in 
the accompanying financial statement. 


qualified ownership. See owNERsHIP. 

qualified pension plan. See PENSION PLAN. 

qualified personal-residence trust. See Taust. 

qualified plan. 1. See qualified pension plan under PEN- 
SION PLAN. 2. See qualified profit-sharing plan under 
PROFIT-SHARING PLAN. 


qualified privilege. See privILEGE (D. 
qualified profit-sharing plan. See PROFIT-SHARING PLAN. = 
qualified property. See property. . . 
qualified residence interest. See 1NTEREST (9). 
qualified stock option. See stock optiey. ©: 
qualified-terminable-interest property. See PRorerty. 
qualified veto. See veto. j 
qualified voter. 1. See qualified elector under eLecror. 
"2. VOTER (2). 
qualified witness. See wrrness. 
qualifying event. Any one of several specified occa- 
sions that, but for the continuation-of-coverage pro- 
visions under the Consolidated Omnibus Budget 
Reconciliation Act of 1985 (COBRA), would result in 
a loss of benefits to a covered employee under a 
qualified benefit plan. @ These occasions include 
employment termination, a reduction in work hours, 
the employee's separation or divorce, the employee's 
death, and the employer's bankruptcy. IRC (26 
USCA) § 4980B(f(3). (Cases: Pensions 47, 66.1. 
C.J.S. 


f Pensions and Retirement Plans and Benefits 
§§ 31-33.) 


qualifying share. See SHARE (2). 
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quality 


quality. 1. The particular character or W pbalbars of a 
person, thing, or act, often essential for a particular 
result <she has leadership quality> <greed is a 
negative quality>. 2. The character or degree of 
excellence of a person or substance, esp. in compari- 
son with others <the quality of work performed 
under the contract>. 


quality of estate. 1. The period when the right of 
enjoying an estate is conferred upon the owner, 
whether at present or in the future. 2. The manner 
in which the owner's right of enjoyment of an estate 
is to be exercised, whether solely, jointly, in com- 
mon, or in coparcenary. 

quality-of-products legislation. See LEMON LAW (3). 

quamdiu (kwam-dee-yoo). {Latin] Hist. As long as; so 
long as. © This was a word of limitation formerly 
used in conveyances. 
amdiu bene sé gesserint (kwam-dee-yoo bee-nee see 

Ties et ane): {Law Latin] As long as they shall conduct 
themselves properly. @ This term refers to the hold- 
ing of an office, specif. the Act of Settlement, 1700, 
ch. 2, which provided that a judge's tenure was no 
longer at the king's pleasure, but could continue 
unt! death or improper conduct. This protected 
judges fy pst arbitrary dismissal. The singular form 
is quamdiu se bene gesserit “as long as he behaves 
himself properly.” — Also written quamdiu se bene 
gesserint. Cf. GOOD BEHAVIOR; DURANTE BENE PLACITO; 
DUM SE BENE. 


“But at present, by the long and uniform usage of many 
ages, our kings have delegated their whole judicial power to 
the Judges of their several courts .... And, In order to 
maintain both the dignity and independence of the judges 
in the superior courts, it Is enacted by the statute 13 W. Ill. 

2 be made (not as formerly, 


of England 267 (1765). 

quamdiu sustinuit istam furiositatem (kwam-dee-yoo 
sas-tin-[y]oo-it is-tem Ad cog 3 ic fe {Law 
Latin) Hist How long he has labored under that 
insanity. 

quamprimum (kwam-pri-mem). [Latin] Hist. As soon as 
possible. 

quamvis non potuerit.dare (kwam-vis non pah-tyoo-air- 
it [or pah-choo-] dair-ee). [Law Latin} Hist. Although 
he had not been able to give or administer it. 

quando acciderent (kwahn-doh ak-si-deer-ont). [Latin] 
A judgment entered against a decedent’s personal 
representative, to be satisfied by the estate out of 
assets that the representative receives after judg- 
ment. 

quandocunque (kwahn-doh-keng-kwee). (Latin] Hist. 
At any time. 

quandocungue decederit (kwahn-doh-keng-kwee di- 
see-dar-it). [Latin] Hist. Whenever he died. 

quango (kwang-goh). See QUASI-AUTONOMOUS NONGOV- 
ERNMENTAL ORGANIZATION. 

quanti minoris (kwon-ti mi-nor-is). [Latin “how much 
less] Civil law. An action brought by a purchaser of 
an article to reduce the purchase price due to the 
article's defects. [Cases: Sales 188; Vendor and 
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Purchaser 174, 334(1). C.J.S. Sales § 209; Vendor i 


and Purchaser §§ 431, 640, 642-644, 648.] 


\ 
' 


quantitative rule. An evidentiary rule requiring that a | 


given type of evidence is insufficient unless accompa- 
nied by additional evidence before the case is closed. 
® Such a rule exists because of the known danger or 


weakness of certain types of evidence. — Also 
termed synthetic rule. 


quantity discount. See volume discount under DISCOUNT. 


: 


| 


' 
, 
t 


quantum (kwon-tem). [Latin “an amount”] The re- | 
quired, desired, or allowed amount; portion or share } 


<a quantum of evidence>. Pl. quanta (kwon-ta). 
quantum damnificatus (kwon-tom dam-no-fi-kay-tas). 


[Latin “how much damnified”] Hist. The issue of 


damages submitted by a court of equity to the jury. 


quantum et quale? (kwon-tem et kway-lee or kwab-lee). 
a Roman & Scots law. How much and of what 
in 


“it Ils not unusual for parties to a submission to agres that, 


l 


; 


; 


In the event of no final decree-arbitral bel nounced, © 
@ 


eee en ene coe coe a 

ed as legal probation quantum et quale (j/.e., to the 
same extent and as of the same quality or ) In any 
; i doapcearlr ag ig process = ay een the “or par- 
les Fr same matter.” m1 er, Trayner’s 

Latin Afoains bs (4th ed. 1894). a 
tum meruit (kwon-tem mer-oo-it). [Latin “as 
much as he has deserved”) 1. The reasonable value 
of services; damages awarded in an amount consid- 
ered reasonable to compensate a person who has 


rendered services in a quasi-contractual relationship. , 


2. A claim or right of action for the reasonable value 
of services rendered. [Cases: Implied and Construc- 
tive Contracts @30. C.J.S. Implied and Constructive 


poe eery 


Contracts § 24.] 3. At common law, a ccunt in an | 
assumpsit action to recover payment for services : 
rendered to another person. © Quantum meruit is _ 
still used today as an equitable remedy to provide ° 


restitution for unjust ennchment. It is often pleaded 
as an alternative claim in a breach-of-contract case so 
that the plaintiff can: recover even if the contract is 
unenforceable. See implied-in-law contract under CON- 


quantum nunc valent (kwon-tam nengk vay-lent). [Law | 


Latin] Hist. How much they (the lands) are now 
. worth. Cf. ANTiQUUS ET NOVUS EXTENTUS; QUANTUM VA- 
LUERUNT TEMPORE PACIS. 


quantum valebant (kwon-tem ve-lee-bant or -bent). 
{Latin “as much as they were worth” 1. The reason- 

. able value of goods and materials. 2. At common 
law, a count in an assumpsit action to recover pay- 
ment for goods sold and delivered to another. @ 
Quantum valebant — although less common than 
quantum meruit — is still used today as an equitable 
remedy to provide restitution for another's unjust 
enrichment. (Cases: Implied and Constructive Con- 
tracts 31. C.J.S. Implied and Constructive Contracts 
§ 25.] 

quantum valuerunt tempore pacis (kwon-tem val-yoo- 
air-ont tem-pa-ree pay-sis). [Law Latin] Hist. How 
much they (the lands) were worth in peacetime. Cf. 
ANTIQUUS ET NOVUS EXTENTUS; QUANTUM NUNG VALENT. 


quarantina habenda. See DE QUARANTINA HABENDA. 
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quarantine. 1. The isolation of a person or animal 
afflicted with a communicable disease or the preven- 
tion of such a person or animal from coming into a 
particular area, the purpose being to prevent the 
spread of disease. @ Federal, state, and local authori- 
ties are required to cooperate in the enforcement of 
quarantine laws. 42 USCA § 243(a). 
“Power to make quarantine ay i ed Is one of the most 
frequent powers conferred on is of health. Such regu- 
lations constitute a picee exercise of the police power, 
egpery they are not In conflict with federal regulations on 
subject or that legislation by Congress is absent, and 
that they do not abridge rights protected by the Fourteenth 
Amendment.” 39 Am. Jur. 2d Health § 59, at 529-30 
(1999). ; 
2. A place Where a quarantine is in force. 3. Hist. A 
period of 40-days, esp. for the isolation and deten- 
tion of ships containing persons or animals suspect- 
ed of having or carrying a dangerous communicable 
disease, in order to prevent the spread of the dis- 
ease. cas 
“Quarantine .... The name Is drawn from the fact that the 
period was formerly commonly 40 (Ital. quaranta) days. {n 
1423 Venice established a lazaretto or quarantine station on 
an island to check the growth of disease brought In by 
ships. tn the sixteenth ce quarantine became wide- 
spread and there developed the system of bills of health, 
certificates that the last port was free from disease; a clean 
bill ante Bea ML Wale nce euteten te 
rantine.” . er, The Companion 
Law 1022 (1980). 
4. Hist. A widow’s privilege to remain in her hus- 
band’s house for 40 days after his death while her 
dower is being assigned. ® This right was enforced 
by a writ de quarantina habenda. — Also spelled 
quarentine;, quarentene. See DE QUARANTINA HABENDA. — 
quarantine, vb. 


aS was provided by Magna Charta that the widow should 


nothing for her dower, and that she should tary in the 
chief house of her husband for forty days, (and which is 
called the widow's quarantine,) after the di of her hus- 
band, within which time her dower should be assigned her; 
and that, in the mean time, she should have reasunable 
estovers, or maintenance, out of the estate. The provision 
that the widow should pay nothing for the dower, was made 
with the generous Intention of taking away the uncourtly 
and oppressive claim of the feudal lord, for a fine, upon 
allowing the widow to be endowed. This declaration of 
oe is, probably, the law In all the United States.” 
4 es ‘Kent, Commentaries on American Law *61 
(George Comstock ed., 11th ed. 1866). 


quare (kwair-ee). [Latin] Why; for what reason; on 
what account. @ This was used in various common- 
law writs, esp. writs in trespass. 


quare clausum fregit (kwair-ee klaw-zam free-jit). [Lat- 


~ in] Why he broke the close. — Abbr. qu. cl. fr; ¢.c,f. 


See trespass quare clausum fregit under ‘rRespass. 
(Cases: Trespass 10, 16. C.J.S. Trespass §§ 13-15, 
62-64,] 


quare clausum querentis fregit. See trespass quare clau- 
sum fregit under TRESPASS. 


quare ejecit infra terminum (kwair-ee i-jee-sit in-fro 
tar-me-nam), 2. (Law Latin “why he ejected within 
the term”) Hist. A writ for a lessee who was prema- 
turely ejected, when the ejector was not actually in 
possession but one claiming under the ejector was. 
“For this injury the law has provided him with two remedies 
... the of e firmae; ... and the writ of quare 

eject! infra terminum; which lies not one the 
or ejector himself, but his feoffee or other person 
under him. These are mixed actions, somewhat 


doer 
claiming 
between 


quarta Falcidiana 


teal and porsctal: for therein are two things recovered, as 
well restitution of the term of years, as damages for the 
ouster or wrong.” 3 William Blackstone, Commentaries on 
the Laws of England 199 (1768). 


quare executionem non. [Latin] See VEN. 


quare impedit (kwair-ee im-po-dit). [Latin “why he 
hinders’) Hist. Eccles. law. A writ or action to enforce 
a patron's rignt to present a person to fill a vacant 
benefice. — Also termed writ of quare impedil. See 
PRESENTATION (2); ADVOWSON. 
"The writ of quare impedit commands the disturbers, the 
plait to present @ proper person (wifiout speciying the 
cular derk) to such pital éhurch, which pertains to 
a yebrden bg and which the defendants, as he alleges, do 
o and unless they so do, then that they appear In 
court to shew the reason why they hinder him.” 3 Willlam 
eo Commentaries on the Laws of England 248 
quare incumbravit (kwair-ee in-kam-bray-vit), n. [Law 
Latin “why he incumbered"] Hist. A writ or action to 
compel a bishop to explain why he encumbered the 
church when, within six months after the vacation of 
a benefice and after a ne admittas was received, the 
bishop conferred the benefice on his clerk .while 
other clerks were contending for the right of presen- 
tation in a qvare impedit action. @ The writ was 
abolished by the Real Property Limitation Act of 
1833, ch. 27. : 


quare intrusit (kwair-ee in-troo-sit), n. [Law Latin 
“why he thrust in”) Hist. A writ allowing a lord to 
recover the value of a marriage, when the lord 
offered a suitable marriage to a ward but the ward 
rejected it and married someone else. @ It was 
abolished by the Tenures Abolition Act, 1660, ch. 24. 


quare non permittit (kwair-ee non por-mit-it), 2. [Law 
Latin “why he does not permit"] Hist. A writ for one 
who has a right to present to a church, against the 
proprietor. 


quarentena terrae (kwahr-en-tee-na ter-ee), 7. aw: 
Latin “a quantity of land”) Hist. A furlong. 


quarentine. See QUARANTINE. 2 


quare obstruxit (kwair-ee ob-strak-sit),.». [Law Latin 
“why he obstructed”] Hist. A writ.for-one who could 
not enjoy a privilege to pass through a neighbor's 
land because the neighbor had obstructed the path. 


quarrel. 1. An altercation or angry dispute; an ex- 
ire, wee recriminations, taunts, threats, or accusa- 
tions between two persons. 2. Archaic. A complaint; a 
legal action. 
“Quarrels is derived from querendo, and extends not only 
to acticns as well real as personal, but also to the causes of 
actions and sults: so that by the release of all quarrels, not 
only actions depending in suit, but causes of action and sult 
also are released; and quarrels, controversies and debates, 
are words of one sense, and of one and the same significa- 
one oo lib. 8, fol. 153." Termes de la Ley 330 (ist Am. 
ed. : 


quarta divi Pii (kwor-ta di-vi pr-1). [Latin “quarter of 
the deified Pius"] Roman law. The quarter portion of 
a testator’s estate required to be let to an adrogated 
child “ne had been unjustly emancipated or disin- 
herited. 


quarta Falcidiana (kwor-ta fal-sid-ee-an-9). [Latin 


“Falcidian fourth" ] See FALCIDIAN PORTION. 


quarta Trebeillanica 


quarta Trebellianica (kwor-to tra-bel-ee-an-o-ke). [Lat- 
in “the quarter due under Trebellianus's senatus 
constant) Hist. The fourth portion that an heir 
could retain from a succession after transferring the 
succession as directed by the testator under a fidei- 
commissum. — Also termed quarta Trebelliana (tro-bel- 
ee-ay-na or -an-9). Cf. FALCIDIAN PORTION. 


quarter, n. 1. In the law of war, the act of showin 
mercy to a defeated enemy by sparing lives an 
accepting a surrender <to give no quarter>. 2. See 
quarter section under SECTION. 


quarter day. See Day. 


yn. Hist, 1. The dividing of a criminal’s 
body into quarters after execution, esp. as part of 
the punishment for a crime such as high treason. 
See HANGED, DRAWN, AND QUARTERED. 2. The furnishing 
of living quarters to members of the military. © The 
Third Amendment generally protects people from 
being forced to'use their homes to quarter soldiers. 
U.S. Const. amend. III. 3. The dividing of a shield 
into four parts to show four different coats of 
arms. — quarter, vb. 


. quarterly report. A financial report issued by a corpo- 
ration (and by most mutual funds and investment 
managers) every three months. 


quartermaster. See TREASURER. 
quarter seal. See SEAL. 

quarter section. See SECTION. 
quarter session. See SESSION (1). 


Quarter Sessions Court. See courT OF GENERAL QUARTER 
SESSIONS OF THE PEACE. ; 


quarters of coverage. The number of quarterly Py 
ments made by a person into the social-security find 
as a basis for determining the person's entitlement to 
benefits. (Cases: Social Security and Public Welfare 
€>135, 140.5. C.J.S. Social Security and Public Welfare 
§§ 36-38, 42, 48-49, 58-59, 61.1 


quarto die post (kwor-toh di-ee pohst), n. [Law Latin 
“on the fourth day after”] The defendant's appear- 

_. ance day, being four days (inclusive) from the return 
: of the writ. 


quash (kwahsh), vb. 1. To annul or make void; to 
terminate <quash an indictment> <quash proceed- 
ings>. 2. To suppress or subdue; to crush <quash a 
rebellion>. 


quashal (kwahsh-sl), n. The act of quashing something 
<quashal of the subpoena>. [Cases: Witnesses €° 16. 
CIS. Witnesses §§ 21, 32-52.) 


quasi (kway-si or kway-z! also kwah-zee). [Latin “as if’) 

Seemingly but not actually; in some sense; resem- 
bling; nearly. 

“quasi. A Latin word frequently used In the civil law, and 


often prefixed to English words, it Is not a very definite 
word, {t marks the resemblance, @ little 


and sup 

difference, between two objects, and In {gal phraseology 
the term is used to indicate that one ject resembles 
tween them. It ees Ol identiy bat intoe s 
. Ht nega lea " mpiies a 
strong superficial anal 

tlons are sufficiently sim 
equal of the other.” 74 C.J.S. Quasi, at 2 (1951). 


1278 
quasi-admission. See ADMISSION (1). 
quasi-affinity. See arrinity. ' 
' quasi-autonomeus nongovernmental tion. A 


semipublic administrative body (esp. in the United 
Kingdom) having some members appointed and fi- 
nanced by, but not answerable to, the government, 
such as a tourist authority, a university-grants com- 
mission, a price-and-wage commission, a prison or 
arole board, or a medical-health advisory panel. @ 
is term is more commonly written as an acronym, 


quango (kwang-goh), without capital letters. 
quasi committee of the whole. See COMMITTEE. 
quasi-community property. See COMMUNITY PROPERTY. 
quasi-contract. See implied-in-law contract under con. 
‘TRACT. 


quasi-corporation. See CoRPORATION. 

quasi-crime. See CRIME. 

quasi-criminal proceeding. See PROCEEDING. 

quasi-delict. See penict. 

quasi-deposit. See perosir (6). 

quasi-derelict. See DERELICT. 

quasi-deviation. See DEVIATION. 

quasi-domicile. See commercial domicile under DOMICILE. 

quasi-dwelling house. See DWELLING HOUSE. 

quasi-easement, See EASEMENT. 

quasi-enclave. See ENCLAVE. 

quasi-entail. See ENTAIL. 

quasi-estoppel. See esTopret. 

quasi ex contractu (kway-si [or -z1] eks kon-trak-t{y]oo). 
[Latin] Hist. Arising as if from contract. 

quasi ex delicto (kway-si [or -21) eks di-lik-toh). [Latin] 
Thst. Arising as if from delict. See DELicT. 


quasi-fee, See FEE (2). 

quasi feudum (kway-si [or -z1] fyoo-dem). [Law Latin 
“as if a (heritable) fee”] Hist. A heritable right, usu. 
in money. . 

quasi-governmental agency. See AGENCY (8).. 

quasi-guarantee treaty. See guarantee treaty under 
TREATY (1). 

quasi-guardian. See GUARDIAN. 

quasi-individual. See private corporation under corpo- 
RATION. 

quasi in rem. See 1N REM. 

quasi-in-rem jurisdiction. See juRIsDICTION. 

quasi-insurer. See INSURER. 

quasi-judicial, adj. Of, relating to, or involving an 
executive or administrative official’s adjudicative 
acts. @ Quasi-judicial acts, which are valid if there is 
no abuse of discretion, often determine the funda- 
mental rights of citizens. They are subject to review 
by courts. [Cases: Administrative Law and Procedure 


108. C.J.S. Public Administrative Law and Procedure 
§§ 10-11.) 
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‘quasi-posthumous child. See CHILD. 
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“Quasi-judicial fs a term that is ... not easily definable. In 
the United States, the phrase often covers judicial decisions 
taken by an administrative agency — the test Is the nature 
of the tribunal rather than what it Is doing. In England quasi- 
Judicial belongs to the administrative category and is used 
to cover situations where the administrator is bound by the 
law to observe forms and possibly hold a public 
hearing but where he is a free agent in reaching the final 
decision. {f the rules are broken, the determination be 
set aside, but tt Is not sufficient to show that the administra- 
tlon fs blased In favour of a certain policy, or that the 
evidence points to a different conclusion.” George White- 
cross Paton, A Textbook of Jurisprudence 338 (G.W. Patcn 
& David P. Derham eds., 4th ed. 1972). 


quasi-judicial act. 1. A judicial act performed by an 
official who is not a judge. (Cases: Officers and 
Public Employees 7110. C.J.S. Officers and Public 
ra papa §§ 234-245.] 2. An act performed by a 
judge who is not acting entirely in a judicial capacity. 
See judicial act under acr. 

quasi-judicial duty. See puty (1). 

quasi-judicial power. See POWER (3). 


quasi-legislative, adj. (Of an act, function, etc.) not 
purely legislative in nature <the administrative 
agency's rulemaking, being partly adjudicative, is 
not entirely legislative — that is, it is quasi-legisla- 
tive>. (Cases: Administrative Law and Procedure 
106, 381. C.J.S. Public Administrative Law and Pro- 
cedure §§ 16, 87, 9i.] 


quasi-legislative power. See POWER (3). 


quasi-main motion. See incidental main motion under 
MOTION (2). 


quasi-municipal corporation. See quasi-corporation un- 
der CORPORATION. 

quasi-national domicile. See DOMICILE. 

quasi-offense. See OFFENSE (2). 

quasi-partner. See PARTNER. 

quasi-personalty. See PERSONALTY. 


quasi-possession. See incorporeal possession under Pos- 
SESSION. 


quasi-public corporation. See CORPORATION. 
quasi-pupillary substitution. See suBSTITUTION (6). 
quasi-realty. See REALTY. 


quasi-rent. (often pl.) Law and economics. Value over 
and above one’s opportunity cost or next best alter- 
native; the excess of an asset's value over its salvage 
value. @ In the economic theory of marriage, a 
quasi-rent is a spouse's excess value of the marriage 
over the value of the next best option of not being in 
that specific marriage. The next best option may be 
separation, divorce, or divorce and remarriage, de- 
pending on the spouse's preferences and opportuni- 
ties. 

quasi-seisin. See SEISIN. 


quasi-suspect classification. See SUSPECT CLASSIFICA- 
TION. . 


quasi-tenant. See TENANT. 
quasi-tort. See TorT. 


Queen’s Bench 


quasi traditio (kway-si [or -z1) tra-dish-ee-oh). [Latin 
“as if wansfer”] Roman law. A party's acquisition of a 
servitude by using it with the informal permission or 
acquiescence of the owner. 
“According to the civil law again a servitude — that is, a 
limited right of user in respect of a thing not one’s own, 6.9. 
@ usufruct or a right of way — could only be created by 
means of certain definite tegal forms. The praetorian law, on 
the other hand, allowed a servitude to be created by a s0- 
called quas! traditio servitutis; that is, It was satisfied if one 
party Pee the other, without any form, permission to exer- 
cise the right of user in question.” Rudolph Sohm, The 
institutes: A Textbook of the History and System of Roman 
Private Law 82 (James Crawford Ledile trans., 3d ed. 1907). 


quasi-trustee. See TRUSTEE (1). 
quasi-usufruct. See USUFRUCT. 
quator tempora jejunit. See EMBER DAYS. 


quattuor pedibus currit (kwah-too-or ped-a-bas kar-it). 
(Law Latin] It runs upon four feet; it runs upon all 
fours. @ The term commonly described a precedent 
that was extremely close to a point being decided. 
See ON ALL FOURS. 


quayage (kee-9j). A toll or fee charged for lading or 
unlading goods on a quay or wharf. — Also written 
heyage. 

Quayle action. Patents. An office action telling the 
patent applicant that the claims are allowable on the 
merits but that the form of the application still needs 
to be amended. Ex parte Quayle, 25 USPQ 74, 1935 
C.D. 11, 453 O.G. 213 (Comm'r Pat. 1935). @ The 
applicant generally has two months to respond. A 

le action ends the prosecution on the merits, 
and amendments that affect the merits will be ureat- 
ed in a manner similar to amendments after tinal 
rejection. — Also termed Ex parte Quayle action. 
[Cases: Patents @°109. C.J.S. Patents §§ 152-155.] 


qu. cl. fr. abbr. QUARE CLAUSUM FREGIT. 


queen. 1. A woman who possesses, in her own right, 
the sovereignty and royal power in a monarchy. @ 
Among the more famous English queens are Queen 
Mary I, Queen Elizabeth I, Queen Victoria, and 
Queen Elizabeth II. — Also termed regnant. 2. 
The wife of a reigning king. © She has some royal 
prerogatives (such as having her-own officers), but is 
in many ways legally no different from the rest of 
the king’s subjects. — Also termed queen consort. 3. A 
woman who rules in place of the actual sovereign 
(e.g., if the sovereign is a child). — Also termed 
queen regent. 4. DOWAGER-QUEEN. 


Queen Anne's Bounty. See First Frurrs (2). 
queen dowager. See DOWAGER-QUEEN. 


queen mother. A queen who has children, esp. a 
dowager-queen whose child is the reigning mon- 
arch. See DOWAGER-QUEEN. 


Queen's Bench. Historically, the highest common-law 
court in England, presided over by the reigning 
monarch. @ The jurisdiction of this court now lies 
with the Queen's Bench Division of the High Court 
of Justice; when a king begins to reign, the name 
automatically changes to King's Bench. — Abbr. 
Q.B. — Also termed Court of Queen’s Bench. Cf. Kinc’s 
BENCH. 


Queen's Bench Division 


Queen’s Bench Division. The English court, formerly 
known as the Queen's Bench or King’s Bench, that 
resides over tort and contract actions, applications 
for judicial review, and some magistrate-court ap- 
peals. — Abbr. Q.B.D. 


Queen’s Counsel. In the United Kingdom, Canada, 
and territories that have retained the rank, an elite, 
senior-level barrister or advocate. @ Originally, a 
Queen’s Counsel was appointed to serve as counsel 
to the reigning monarch. — Also termed senior coun- 
sel. — Abbr. Q.C. Cf. kinc’s COUNSEL. 

Queen’s evidence. See EVIDENCE. 

Queen’s prison. A prison established in 1842 in 
Southwark, to be used for debtors and criminals 
confined under authority of the superior courts at 
Westminster, the highest court of admiralty, and the 
bankruptcy laws. @ It replaced the Queen’s Bench 
Prison, Fleet Prison, and Marshalsea Prison but was 
closed in 1862. 


Queen’s proctor. A solicitor that represents the Crown 
in domestic-relations, probate, and admiralty cases. @ 
For example, in a suit for divorce or nullity of 
marriage, the Queen's proctor might intervene to 
prove collusion between the parties. — Also termed 
(when a king reigns) King’s proctor. 

que est le mesme (kyoo ay lo mem). [Law French} See 
QUAE EST EADEM. 


quem nuptiae demonstrant (kwem nap-shee-ee di-mon- 
strant). [Latin] Romen & Scots law. Whom the mar- 
riage indicates. @ The phrase refers to the rebuttable 
presumption that a husband is the father of 2 child 
that his wife gives birth to. See presumed father, 
putative father under FATHER. 

quem redditum reddit (kwem red-o-tom red-it), n. [Law 
Latin “which return he made”) Hist. A writ for a 
grantee of a rent (not a rent service) to force the 
tenant to consent to the transfer. 


querela (kwa-ree-la), n. [Law Latin fr. Latin queri “to 


complain"] Hist. 1. A complaint founding an action; | 


the plaintiffs count or declaration. 2. A cause of 
. action. 3, An action. 


querela coram rege a concilio discutienda et terminanda 
(kwo-ree-lo kor-om. ree-jee ay kon-sil-ee-oh dis-ko- 

- shee-en-do et ter-me-nan-do), 2. [Law Latin “a dis- 
ute to be discussed and resolved by the council in 
nt of the king”] Hist. A writ ordering someone to 
appear before the king to answer to a trespass. 


querela inofficiosi testamenti (kwe-ree-lo in-o-fish-ee- 
oh-si tes-te-men-t!). [Latin “complaint of an unduti- 
ful will”] Roman law. An action allowing a descen- 
dant, ascendant, or sibling who was unjustly disin- 
herited or f igaaie over by a parent's will to have the 
will set aside as undutifully made. 
“By far to the querela Inofficios! 
Poot Rad By th procaine, trout the forms had been 
complied with, near relatives with obvious claims {the 


ened) 
might attack the will as con ; to natural duty @nofficio- 
sum) and get it set aside.” W.W. Buckland, A of 
Roman Private Law ¢ 


querens (kweer-enz), n. [Latin fr. queri “to complain”) 
Hist. A plaintiff, the complaining party. 


1280 


questa (kwes-te), n. [Law Latin] Hist. A quest; an 
inquest or inquiry upon the oaths of an impaneled 
jury. 

question. 1, A query directed to a witness. — Abbr. Q. 
(Cases: Witnesses €236. C.J.S. Witnesses § 406.] 


question. 1. LEADING QUESTION. 2. (often 

pl.) One of a series of questions, on a particular 
mublerts arranged in systematic or consecutive or- 

er. 

cross-question. A question asked of a witness dur- 

ing cross-examination. — Abbr. XQ. (Cases: Wit- 

nesses €°266-284. C.J.S. Witnesses §§ 445-498, 

500-507.] 

direct question. A question asked of a witness dur- 

ing direct examination. [Cases: Witnesses €>236. 

CAS. Witnesses § 406.) 

hypothetical question. See HYPOTHETICAL QUESTION. 

leading question. See LEADING QUESTION. 
2. An issue in controversy; a matter to be deter- 
mined. 

certified question. See CERTIFIED QUESTION. 

federal question, See FEDERAL QUESTION. 

judicial question. See jUDICIAL QUESTION. 

mixed question. See MIXED QUESTION. 

tnixed question of law and fact. See MIXED QUESTION 

OF LAW AND FACT. 

nonjusticiable question. See POLITICAL QUESTION. 

political question. See POLITICAL QUESTION. 

question of fact. See QUESTION OF FACT. 

question of law. See QUESTION OF LAW. 

ultimate question. See ultimate issue under ISSUE (1). 
3. Parliamentary law. A motion that the chair has 
stated for a meeting's consideration in a form that 
the meeting can adopt or reject; a pending motion. 
® A question is technically only a “motion” until the 
chair states it for the meeting’s consideration. But 
for most purposes, the parliamentary terms “mo- 


tion” and “question” are interchangeable. See mo. 
TION (2); PUT THE QUESTION; STATE THE QUESTION. 


privileged question. A privileged motion that that 
the chair has stated for-a meeting’s consideration. 
See privileged motion under MOTION (2). Cf. question 
of privilege. 

question of consideration, See OBJECTION (2). 

question of information. See point of information 
under POINT. 

question of order. See point of order under point. 


question of privilege. Any question that concerns 
the deliberative assembly’s or a member's rights or 
privileges. See PRIVILEGE (6); RAISE A QUESTION OF 
PRIVILEGE. CF. privileged question. 


question-and-answer. 1, The portion of a deposition 
or trial transcript in which evidence is developed 


through a series of questions asked by the lawyer 
and answered by the witness. — Abbr. Q-and-A. 2. 
The method for developing evidence during a depo- 
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sition or at trial, requiring the witness to answer the 
examining lawyer's questions, without offering unso- 
licited joieceratich: [Cases: Witnesses ¢@236, 247. 
C.J.S. Witnesses §§ 406, 429.] 3. The method of 
instruction used in many law-school classes, in which 
the professor asks questions of one or more students 
and then follows up each answer with another ques- 
tion. — Also termed Socratic method. See socraTic 
METHOD. 


question of consideration. See OBJECTION (2). 


question of fact. 1. An issue that has not been prede- 
termined and authoritatively answered by the law. @ 
An example‘is:whether a particular criminal defen- 
dant is guilty of an offense or whether a contractor 
has delayed unreasonably in constructing a building. 
2. An issue that.does not involve what the law is on a 
given point. 3. A disputed issue to be resolved by the 
jury in a jury trial or by the judge in a bench 
trial. — Also termed fact question. See FACT-FINDER. 4. 
An issue capable of being answered by way of dem- 
onstration, as opposed to a question of unverifiable 
opinion. 

question of law. 1. An issue to be decided by the 
judge, concerning the application or interpretation 
of the law <a jury cannot decide questions of law, 
which are reserved for the court>. 2. A question 
that the law itself has authoritatively answered, so 
that the court may not answer it as a matter of 
discretion <under the sentencing guidelines, the 
punishment for a three-time offender is a question 
of law>. 3. An issue about what the law is on a 
particular point; an issue in which parties argue 
about, and the court must decide, what the true rule 
of law is <both parties appealed on the question of 
law>. 4. An issue that, although it may turn on a 
factual point, is reserved for the court and excluded 
from the jury; an issue that is exclusively within the 
province of the judge and not the jury <whether a 
contractual ambiguity exists is a question of law>. — 
Also termed legal question; law question. 


question of privilege. See QUESTION (3). 


questman. Hist. 1. An instigator of a lawsuit or prose- 
cution. 2. A person who was chosen to inquire into 
abuses, esp. those relating to weights and measures. 
$. A churchwarden; sipesMan. — Also termed quest- 
monger. ; 

questus est nobis (kwes-tas est noh-bis), n. [Law Latin 
“hath complained to us”] Hist. By 1287, a writ 
against someone who continued a nuisance that ex- 
isted before inheritance or purchase. @ The former 
law prowess recovery only against the party who 
had first caused the nuisance. 


quia (kwt-a or kwee-a). [Latin] Hist. Because; whereas. 
© This term was used to point out the consideration 
in a conveyance. 


quia alimenta liberis non debentur nisi in subsidium 


-9 or kwee-o al-i-men-ta lib-er-is non di-ben-tar | 


ni-st in sab-sid-ee-am). [Law Latin] Scots law. Because 
aliment (alimony) is not due to children except in 
aid. @ A parent was not required to support a child 
for whom another source, such as a separate estate, 
provided. 


qui cedif foro 


Quia Emptores (kwi-a or kwee-9 emp-tor-eez). [Latin 
“since purchasers”) Hist. A statute giving fec-simple 
tenants (other than those holding directly of the 
Crown) the power to alienate their land and bind 
the transferee to perform the same services for the 
lord as the transferor had been obliged to perform. 
®@ The statute, enacted in 1290, tended to concen- 
trate feudal lordships in the Crown by eliminating 
multiple layers of fealty. 18 Edw., ch. 1. — Abo 
termed Quia Emplores Terrarum. 

“Edward | and his lords wished, for political reasons, to 


prevent the growth of subinfeudation, and in 1290 the 
Statute Qua ores was enacted. It took its name from 


th t Its preamble —-‘Since purchasers ....’" 

UB. Caueor English Pogal History. 300 (ed ed. 1979). 
quia erronice emanavit (kwt-0 i-roh-ne-see em-a-nay- 
vit). [Law Latin] Hist. Because it'issued erroneously. 


quia ita lex scripta est (kwi-a or kwee-a 1-ta leks skrip- 
to est). [Latin “because the law is so written"] Hist. 
Because that is the text of the statute. 


quia succedunt in universum jus quod defunctus habuit 
(kwi-a or kwec-a sak-see-dant in yoo-ni-ver-sam jas 
kwod di-fangk-tas hab-yoo-it). [Latin] Roma. & Scots 
law. Because they succeed to every righi that the 
decedent had. @ The phrase appeared in reference 
to the position of heirs-at-law. 


quia surrogatum sapit naturam surrogati (kwi-a or 
kwee-a sor-a-gay-tam say-pit na-t[yjoor-am sar-a- 
gay-t!). (Law Latin) Hist. Because the substitute par- 
takes of the character of that for which it is substicut- 
ed. 


quia timet (kwi-a t-maet or kwee-o tim-ei). (Latin “be- 
cause he fears”) A legal doctrine..hat allows a person 
to seek equitable relief from future probable harm to 
a specific right or interest. (Cases: Equity @17. 
C.J.S. Equity § 55.] 
“A second class of cases where equity courts act to prevent 
injury are known as ‘quia timet’ cases. The name comes ° 


from the two Latin words, once used when asking relief In 
this class of cases; the words mean, ‘whereas ha fears‘ that 


equity him In advance, plaintiff 
tance of the court to do this, that, or the other thing with 
Charlies. Harman Kinnane, A First 
Law 648 (2d.ed. 1952). 


future Injury that cannot be prevented by the present action. 


ihe doce ive cau nes eq le retief based on 
a concer over probable Injury to certain rights or 
interests, where ed future injury cannot be prevent- 


ed by a. present action at law, such as where there Is a 
danger that a defense at law might be prejudiced or lost If 
a Bog Immediately.” 27A Am. Jur. 2d Equity § 93, at 581 


quia-timet injunction. See INJUNCTION. 


quibus deficientibus (kwib-as di-fish-ee-en-ti-bas). [Lat- 
in) Hist. Scots law. Who failing. @ In a disposition, this 
phrase appeared in reference to one or more who 
succeeded to an estate and then died. Cf. Quisus NON 
EXISTENTIBUS. : 


quibus non existentibus (kwib-es non ek-si-sten-ta-bas). 
[Latin) Scots law. Whom failing. @ In a disposition, 
this phrase appeared in reference to one or more 
who never existed. Ct. QUIBUS DEFICIENTIBUS. 


qui cedit foro (kwi see-dit for-oh). [Latin] Hist. One 
who stops payment; one who becomes bankrupt. 


quick asset 


quick asset. See Asser. 


quick-asset ratio. The ratio between an entity's cur- 
rent or liquid assets (such as cash and accounts 
receivable) and its current liabilities. — Also termed 
quick ratio; acid-test rativ. 

quick condemnation. See CONDEMNATION. 

quick dispatch. See pispaTcH. 


quickening. The first motion felt in the womb by the 
mother of the fetus, usu. occurring near the middle 
of the pregnancy. 

quickie divorce. See pivorce. 

quickie strike. See wildcat strike under STRIKE. . 

quick ratio. See QUICK.ASSET RATIO. 


quick-take. See quick condemnation under CONDEMNA- 
TION. 
quid actum est (kwid ak-tam est). [Latin] Hist. What 
has been done. 
quidam (kwi-dem), 2. (Latin) Hist. Somebody. © This 
term has esp. been used in French law to designate a 
person whose name is unknown. 
’ guid juratum est (kwid juu-ray-tem est). [Law Latin] 
T Hist What has been sworn. — Also termed guid 
quid juravit. Sec QUID JURATUM EST. 
quid juris? (kwid joor-is). [Latin] Scots law. What is the 
law? @ This question was posed in difficult cases. 

quid pro quo (kwid proh kwoh), n. [Latin Beatie: 
for something” An action or thing that is exchange 
for another action or thing of more or less equal 
value; a substitute <the discount was given as a quid 
pro quo for the extra business> . See REC:PROCITY (2). 
Cf. cOoNnsipERATION. [Cases: Contracts 950. C.J.S. 
Contracts § 87.) 


quid pro quo sexual harassment. See SEXUAL HARASS- 
MENT. 

quid valet nunc (kwid vay-let nengk). [Latin] Hist. 
What it is now worth. 

quiet, vb. 1. To pacify or silence (a person, etc.). 2. To 
make (a right, position, title, etc.) secure or unassail- 
able by removing. disturbing causes or disputes. _ 

quieta non movere.(kwi-ee-te non moh-veer-ec). [Latin] 
Not to unsettle things that are established. See sTaRE 
DECISIS. 


quietare (kwi-e-tair-ee), vb. [Law Latin] Hist. To acquit, 
discharge, or hold harmless. @ This term was used in 
conveyances. 


quiet diplomacy. See secret diplomacy under DIPLOMACY. 


quiete clamantia (kwi-ee-tee kla-man-shee-a), n. [Law 
Latin] Hist. Quitclaim. 


quiete clamare (kwi-ee-tee kle-mair-ee), vb. [Law Latin] 
Hist. To quitclaim or renounce all pretensions of 
right and title. 


quiet enjoyment. See ENJOYMENT. 
quiet-title action. See action to quiet title under ACTION. 


quietus (kwi-ee-tas), adj. [Law Latin} Quit; acquitted; 
discharged, esp. from a debt or obligation, or from 
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serving as an executor. ®@ In England, this term was 
formerly used by the Clerk of the Pipe, in a dis- 
charge given to an accountant, usu. concluding with 
abinde recessit quieus (“hath gone quit thereof”), 
called quietus est. 2, Hist. The removal of a judge 
from the bench. : 


quietus redditus (kwi-ee-tas red-o-tes). [Law Latin] See 
QUIT RENT. 

qui improvide (kwi im-prov-a-dee). [Latin “who unfor- 
eseeably") Hist. A supersedeas granted when a writ is 
erroneously sued out or wrongfully awarded. 


qui justus esse debet (kwi jas-tes es-ee dee-bet or deb- 
et). [Latin] Hist. Who is bound to be just. 

Quinquaginta Decisiones. See FIFTy DECISIONS. 

quinquepartite (kwin{g]-kwe-pahr-tit), [Latin “in five 
parts”] Hist. Consisting of five parts; divided into five 
parts. 

quintal (kwin-tol). Hist. A weight of 100 pounds. — 
Also termed kintal. 


quintessential public forum. See traditional 
rum under PUBLIC FORUM. 


quinto exactus (kwin-toh' eg-zak-tas). [Latin “exacted 
the fifth time”] Hist. A sheriff's return made after a 
defendant had been called to five county courts but 
failed to appear. @ The county coroners then or- 
dered that the defendaiit be deprived of the benefits 
of the law. 
“And, Hf a non est inventus is retumed upon all of them, a 
wait faclas 


of exigent or be sued out, which 
lres the Shona wcauee fhe defendant to be 


public fo- 


med, required, cr exacted, in five courts succes- 
Sivaly, to render himself; and, ff he does, then to take him, 
as In a capias: but K he does not , and ts returned 
quinto exactus, he shall then be outlawed by the coroners 
ppl he yt Ae Po gt Blackstone, Commentaries on the 
Laws of E 283 (1768). 


Quiritarian (kwi-re-tair-ee-an), adj. Roman law. (In the 
context of ownership, with the full right available to 
citizens) legal as opposed to equitable; LecaL (3). — 
Also termed Quiritary. CE. BONTTARY. 

qui sibi vigilavit (kwi sib-1 vij-i-lay-vit). [Latin]. Hist. 
Who hax looked after his own interest. 

quit, adj. (Of a debt, obligation, or person) acquitted; 

_ free; discharged. mee : 


quit, vb. 1. To cease (an act, etc.); to stop <he didn't 
quit stalking the victim until the police intervened>. 
2. To leave or surrender possession of (property) 
<the tenant received a notice to quit but had no 
intention of quitting the premises>. 


qui tam action (kwi tam). [Latin qui tam pro domino rege 
quam pro se ipso in hac parte itur “who as well for 
the king as for himself sues in this matter"] An 
action brought under a statute that allows a private 
person to sue for a penalty, part of which the 
government or some specified public institution will 
receive. — Often shortened to qui tam (Q.T.). — Also 
termed ry action. See FALSE CLAIMS ACT. [Cases: 
United States @122. C.J.S. United States §§ 212-215, 
242, 272.) 


quitclaim, x. 1. A formal release of one’s claim or 
right. 2. See quitclaim deed under DEED. 
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quitclaim, vb. 1. To relinquish or release (a claim or 
right). 2. To convey all of one's interest in (proper- 
ty), to whatever extent one has an interest; to exe- 
cute a quitclaim deed. [Cases: Deeds $25, 121. 
CJ.S. Deeds §§ 17, 261.) 


quitclaim deed. See bern. 


quit rent. Hist. A payment to a feudal lord by a 
freeholder or copyholder, so called because upon 
payment the tenant goes “quit and free" (dis- 
charged) of all other services. — Also spelled qui- 
trent. — Also termed quietus redditus. 


quittance. 1. A release or discharge from a debt or 
obligation. 2.‘The document serving as evidence of 
such a release..See ACQUITTANCE. 

qui utuntur communi jure gentium (kwi yoo-ton-tar ke- 
myoo-ni joor-ee jen-shee-em). [Law Latin] Hist. 

jose who use the common law of nations; those 

who conform to international law. 

quoad (kwoh-ad). [Latin] As regards; with regard to 
<with a pledge, the debtor continues to possess 
quoad the world at large>. 

quoad civilia (kwoh-ad sa-vil-ee-o). [Latin] Hist. With 
regard to civil rights and benefits. 

quoad creditorem (kwoh-ad_ kred-i-tor-am). [Latin] 
Hist. With regard to the creditor. 

quoad debitorem (kwoh-ad deb-i-tor-am). [Latin] Hist. 
With regard to the debtor. 


quoad excessum (kwoh-ad ek-ses-om). [Latin] Hist. 


With regard to the excess. 

“Where a husband makes a i pe Asoc in favour 
of his,: zife commensurate his stances and natu- 
ral duty, it is not subject to revocation by him as a donation. 
But if the provision be [mmoderate, it may be revoked 
uoad excessum, In so far as It ls excessive.” John Trayner, 

tayner's Latin Maxims 525-26 (4th ed. 1894). 
quoad fistum (kwoh-ad fis-kom). [Latin] Hist. With 
regard to the fisc,; as regards the Crown's rights. 


quoad hoc (kwoh-ad hok). [Latin] As to this; with 
respect to this; so far as this is concerned. © A 
prohibition gucad hoc is a prohibition of certain 
things among others, such as matters brought in an 
ecclesiastical court that should have been brought in 
a temporal court. 


quoad maritum (kwoh-ad me-ri-tem). [Latin] Hist. 
With regard to the husband. 

quoad mobilia (kwoh-ad_ mob-bil-ee-o). [Latin] Hist. 
With regard to movable property. 


quoad non executa (kwoh-ad non ek-so-kyeo-te). [Law 
Latin] Scots law. With regard to the acts not done. @ 
A second executor may be appointed quead non 
execula upon the death of the first. 
quoad potest (kwoh-ad poh-test). [Latin] Hist. Insofar 
as one is able. 
quoad reliquum (kwoh-ad rel-a-kwam). [Latin] Hist. 
With regard to the remainder. 
“When a debtor, In an action brought against him by his 
ion to a certain extent of the 


creditor, 

debt for, quoad the sum due to him ... the creditor's 
right of action falls; but d refiquum, after making de- 
duction of the sum pled in com the creditor's 


ht of action remains." John Trayner, Trayner’ ‘3 Latin Max- 
man 526 (4th ed. 1894). ga 


quod erat demonstrandum 


quoad sacra (kwoh-ad say-kra). [Latin] As to sacred 
things; for religious purposes. @ This term often 
referred to property that was located so far froin the 
parish to which it belonged that it was annexed 
quoad sacra to another parish, allowing the inhabit- 
ants to attend the closer parish's services. But the 
land continued to belong to the original parish for 
all civil purposes. 


quoad ultra (kwoh-ad al-tra). [Law Latin] Hist. With 
regard to the rest. @ This reference was commonly 
used in pleading when a defendant admitted part of 
the plaintiff's claim and quoad ultra denied it. 


quoad valet Eg mm (kwoh-ad . vay-let see-ip-sam). 
[Latin] Hist. With regard to its real value. 


quoad valorem (kwoh-ad vo-lor-om). [Latin] Hist. With 
regard to the value. 


quo animo (kwoh an-a-moh), adv. [Latin] With what 
intention or motive. See ANIMUS. 


quocumque modo velit, quocumgue modo possit (kwoh- 
kem-kwee moh-doh vel-it, kwoh-kem-kwee moh- 
doh pahs-it). [Latin] In any way he wishes; in any 
way he can. 


quodammodo jurisdictionis voluntariae (kwoh-dam-oa- 
doh jooi-is-dik-shee-oh-nis vol-an-tair-ee-ee). [Law 
Ladn] Hist. Belonging in some measure to voluntary 
jurisdiction. 

quod billa cassetur (kwod bil-a ke-see-tar), n. [Latin 
“that the bill be quashed”] The common-law form of 
a judgment sustaining a plea in abatement that 

_ proceeds from a bill instead of an original writ. See 
CASSETUR BILLA. 


quod clerici non eligantur in officio ballivi, ete. (kwod 
kler-a-si non cl-a-gan-ter in a-fish-ee-oh bal-li-v1), n. 
{Law Latin “that clerks are not chosen in the office 

- of a bailiff, etc.”] Hist. A writ exempting a clerk, who 
was to be appointed as a bailiff, beadle, reeve, or’ 
other officer, from serving in the office. 


quod computet (kwod kom-pye-tet). [Law Eatin “that 
he account”) The first judgment in an ‘action of 
account, requiring the defendant to. give an account- 
ing before auditors. — Also termed judgment quod 
computet. c= 
‘ "tn this action, the plaintiff succeeds, there are two 
judgments: the first Is, that the defendant do account (quod 
when such account Is fintshed, thon the? ico fener 
as he is found in 


is, that he do the plaintiff so much 
arvear." 3 Willem Blackstona, Commentaries on the Laws of 


England 163 (1768). 
quod cum (kwod kam). [Law Latin] For that; wheveas. 
® In common-law pleading, this phrase introduced 
explanations for the claims alleged, as in assumpsit 
actions. 


quod ei deforceat (kwod ee-1 di-for-see-at), n. [Law 
Latin “that he deforces him"] Hist. A writ allowed by 
St. Westm. 2, 13 Edw., ch. 4 for the owners of a 
pau estate (such as a life estate or fee tail) who 
ad lost land unwittingly by default in a possessory 
action. @ Up to that time, only owners in fee simple 
could recover property after such a default. 


quod erat demonstrandum (kwod er-ot dem-on-stran- 
dam). See Q.£.D. 


quod erat faciendum 


guod erat faciendum (kwod er-at fay-shee-en-dom). 
See Q.EF. 


quod fuit concessum (kwod f[y]oo-it kon-ses-am). (Law 
Latin] Which was granted. © This phrase was used in 
old reports to indicate that an argument or point 
made by counsel was approved or allowed by the 
court. 

quod jussu (kwod jas-[y]Joo). [Latin “which was done 
by order”] Roman law. See actio quod jussu under ac- 
TIO. 


quod non. fuit negatum (kwod non fly}oo-it ni-gay- 
tem). [Law Latin] Hist. Which was not denied. © This 
’ phrase usw. signifies that an argument or proposal is 
not denied or controverted by the court. 

quod nota (kwod nob-ta). [Latin] Hist. Which note; 
which mark. © ‘This is a reporter's note directing 
attention to a point or rule. 

uod replaciten ¢ (kwod pahr-teez ri-plas-i-tant), 

re w Latin “that the parties do replead”) Hist. 
The judgment ordering repleader when an issue is 
formed. on so immaterial a point that the court does 


not know for whom to give a judgment. @ The, 


parties must then reconstruct their pleadings. 


quod partitio fiat (kwod pahr-tish-ee-oh fi-ot). (Latin 
“that partition be made") Hist. In a partition suit, a 
judgment granting the partition. 

quod permittat (kwod por-mit-it), n. [Latin “that he 
permit’) Hist. A writ to prevent an interference in 
the exercise of a right, such as a writ for the heir of 
someone disseised of a common of pasture against 
the heir of the disseisor. 


quod permittat prosternere (kwod per-mit-it proh-star- 
ne-ree), n. [Law Latin “that he permit to abate”) 
Hist. A writ to abate a nuisance, similar in nature to a 
etition of right. @ This writ was abolished by the 
Real Property Limitation Act of 1833. 
“This is a writ commanding the defendant to permit the 
plaintiff to abate, quod permittat prostemere, the nulsance 


of; and, unless he so permits, to summon him 
he will not. And 


gainst, the defendant.” 3 Willlam 
onthe Laws of England 222 (1768). 
uod recuperet (kwod ri-k{y]oo-per-it), n. [Law Latin 

aetthat he do recover”) Hist. The ordinary judgment 
for a plaintiff in an action at law. © The judgment 
might be either final or interlocutory depending on 
whether damages had been ascertained at the time 
the judgment was rendered. — Also termed judgment 
ee recuperet. 

quod si contingat (kwod st kon-ting-at). [Law Latin] 
Hist. That if 1 happen. ®© These words were used to 
create a condition in a deed. 


quod vide (kwod vi-dee or vee-day). See Q.v. 

quod voluit non dixit (kwod vol-yoo-it non dik-sit). 
[Latin] Hist. That he did not say what he intended. ® 
This phrase was sometimes used in an argument 
concerning the intention of a lawmaker or testator, 

quo jure (kwoh joor-ee). [Law Latin “by what right’] 
Hist. A writ br someone holding land to which 
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another claimed a common, to compel the latter to 
prove title. 


quominus (kwoh-ma-nos or kwoh-mi-nes). [Latin quo 
minus “by which the less") Hist. A 14th-century Ex- 
chequer writ alleging that the plaintiff had lent the 
defendant a sum of money and that the plaindff was 
unable to repay a debt of similar amount to the 


Crown because of the debt to the defendant. @ In ! 
effect, the plaintiff pleaded the fiction that he was a : 


debtor of the nn who could not repay that debt 
because of the defendant's failure to repay him. — 


Also termed writ of quominus. 

“[Whhat in the beginning had been Itted as a means o} 
col the royal revenue came fn the end to be nothin: 
more or than permitting any to sue in the cou 
of the king In order to collect a debt. The old 
that the matter ) revenue had 
EEL UD, One BCCORINGY 3 had to that he was 

tess ove ne his debtors woutd not pay 
him. ‘one, even this as 


every court Itself, recognized 
a mere fiction, and that since the suit was In fact between A 


.”" Charles Herman Kinnane, A 
Law 285-66 (2d ed. 1952). 
quomodo constat (kwoh-me-doh kon-stat). [Latin] Hist. 
As it appears (from the record, the pleadings, etc.). 


quomodo desiit possidere (kwoh-me-doh des-ee-it 
pos-e-dee-ree). [Law Latin] Scots law. In what way he 
ceased to possess. @ In an action to reclaim posses- 
sion, the plaintiff was required to prove previous 
possession and quomodo desiit possidere (as by theft, 
etc.). 


quondam (kwon-dam), adj. Having been formerly; 
former <the quondam ruler>. 


quondam, n. Archaic. A person who once held an 
office or a position, esp. one who was involuntarily 
removed or deposed. 

quorum, n. Parliamentary law. The minimum number 
of members (usu. a vie itd of all the members) who 
must be present for a deliberative assembly to legally 
transact business. Pl. quorums. [Cases: Courts 
€>101. C.J.S. Courts § 137.) 


constituency-based quorum. See interest-based quo- 


rum 
disappearing quorum. A quorum whose presence 
=e more presumptive than actual. See pre- 
sumplion of a quorum under PRESUMPTION. 


interest-based quorum. A quorum determined ac- 
cording to the presence or representation of vari- 
ous constituencies. — Also termed constituency-based 
quorum. 

notice-based quorum. A quorum determined ac- 
cording to how far in advance of the meeting its 
call was circulated. © Under a notice-based quo- 
rum, the later the call gets sent out, the larger the 
quorum grows. 


proportional quorum. A quorum calculated with 
reference to some defined or assumed set, usu. 
either the number of seats (including vacancies) or 
the number of sitting members (excluding vacan- 
cies). 


ere ay ae 
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registration-based quorum. A quorum determined 
according to how many members have checked in 
at the meeting, either at some fixed time or 
throughout the time since the meeting began. 


quorum bonorum (kwor-am ba-nor-am). {Latin} Roman 
law. A praetorian interdict by which a person was 
allowed to take possession of an estate. See BONORUM 
POSSESSIO CONTRA TABULAS. 


quorum call. See cat. (). 


quorumless, adj. Lacking a quorum. — quorumless- 
ness, n. : 


quorum usus consistit in abusu (kwor-om yoo-sas [or 
yoo-zes] kan-sis-tit in a-byoo-s[y]Joo). [Law Latin] 
Scots law. The use of which consists in consuming 
oe @ The phrase appeared in reference to fungi- 
es. ; 


quot. Hist. Scots law. Formerly, the 20th part of an 
estate’s movables, calculated before the decedent's 
debts are paid, owed to the bishop of the diocese. 


quota. 1.A proporueas! share assigned to a person or 
group; an allotment <the university's admission 
standards included a quota for in-state residents>. 
[Cases: Colleges and Universities 9.15. C.J.S. Col- 
leges and Untversities § 30.] 2. A quantitative restric- 
tion; a minimum or maximum number <Faldo met 
his sales quota for the month>. 


export quota. A restriction on the products that can 
be sold to foreign countries. @ In the United 
States, export quotas can be established by the 
federal government for various purposes, includ- 
pe. ena defense, price support, and economic 
stability. 
import quota. A restriction on the volume of a 
certain product that can be brought into the coun- 
try from a foreign country. @ In the United States, 
the President may establish a quota on an item 
that poses a threat of serious injury to a domestic 
industry. 
quot articuli tot libelli (kwot ahr-tik-ya-lr taht li-bel-i). 
{Law Latin] Hist. As many points of dispute as libels. 


quotation. 1. A statement or passage that is exactly 
reproduced, attributed, and cited. 2. The amount 
stated as a stock's or commodity’s current price. 


market quotation. The most current price at which 
a a or commodity trades. [Cases: Exchanges 
S13. 


3. A contractor’s estimate for a given job. — Some- 
times shortened to quote. (Cases: Contracts 
€=229(1). C.J.S. Contracts § 379.] 


quot generationes tot gradus (kwot jen-a-ray-shee-oh- 
neez taht gray-deas). [Law Latin] Hist. As many gen- 


qv. 


erations as degrees (of relationship). @ The phrase 
appeared in reference to degrees of relationship. 


quotient verdict. See VERDICT. 


quousque (kwoh-as-kwee). [Latin] Hist. As long as; how 
long; until; how far. © This term was used in convey- 
ances as a limitation. 


quovis modo (kwoh-vis moh-doh). [Latin] In whatever 
‘manner. 


quovis tempore (kwoh-vis tem-pa-ree). [Latin] Hist. At 
whatever time. 


quo warranto (kwoh wa-ran-toh also kwoh wahr-on- 
toh). [Law Latin “by what authority”) 1. A common- 
law writ used to inquire into the-authority by which 
a public office is held or a franchise is claimed. — 
Also termed writ of quo warranto. [Cases: Quo War- 
ranto 9, C.J.S. Warranto §§ 14, 16-20.] 2. An 
action by which the state seeks to revoke a corpora- 
tion’s charter. © The Federal Rules of Civil Proce- 
dure are applicable to proceedings for quo warranto 
“to the extent that the practice in such proceedings 
is not set forth in statutes of the United States and 
has therefore conformed to the practice in civil 
actions.” Fed. R. Civ. P. 81(a)(2). [Cases: Quo War- 
ranto 15. C.J.S. Quo Warranio §§ 30-33.] 


“There are two. modes of proceeding fudicially to ascertain 
and enforce the forfeiture of a charter for default or abuse of 
2 rae 5 thors is Ae oni boon, capable ot 
pi ere there is a ing ': oO 
a 9, but who have dbuead thas power. The other mode 
Is by Information In the nature of a quo warranto; which is In 
form a criminal, and In its nature a civil remedy; and that 


body 
only, but who take upon themselves to act, though, 
from some defect In their constitution, wey cannot legally 
exercise thelr powers. Both these modes 
at the instance of and on behalf of the goverment. The 


quo warranto was a 
one the crown;-the of which 
ee ee , whether or 
not persons or conporations were exercising a or 
franchise [i Wer It horpone wie faa fe Acht to Oo ae 
were Ing some public office.- tft were found that the 
person or corporation was tn fact ile; in with the 
prerogative poveer Of ive rom, of wes Ul iae some 
other llega! act, t was ousted from the Illegal practice or 
ctHice. Accordingly, tt can be seen at once that the proceed- 
ing on quo warranto was not one to be used by private 
parties In the conduct of ordinary litigation.” Chartes Her- 
man ee, A First Book on Ang Law 662 (2d 


q-v. abbr. {Latin qued vide] Which see — used in non- 


_ Bluebook citations for cross-referencing. Pl. qq.v. 


R | 


R. abbr. 1. REX. 2. REGINA. 3. RANGE. 4. Trademarks. 
When contained in a circle (and often superscript- 
ed), the symbol indicating that a trademark or ser- 
vicemark is registered in the U.S. Patent and 
Trademark Office. See registered trademark under 
TRADEMARK; SERVICEMARK. 


rabbinical divorce. See ptvoRCcE. 
race act. See RACE STATUTE. 


race-notice statute. A recording law providing that the 
person who records first, without notice of prior 
unrecorded claims, has priority. @ About half the 
states have race-notice statutes. — Also termed race- 
notice act; nolice-race statute. Cf. RACE STATUTE; NOTICE 
statute. [Cases: Vendor and Purchaser €=231(11). 
C.J.S. Vendor and Purchaser § 502.) 


._ race of diligence. Bankrupicy. A first-come, first-served 
disposition of assets. [Cases: Bankruptcy $3442. 
C.J.S. Bankruptcy §§ 351-352.) 


race statute. A recording act providing that the per- 
son who records first, regardless of notice, has prior- 
ity. © Only Louisiana and North Carolina have race 
statutes. — Also termed pure race statute; race act. CF. 
NOTICE STATUTE; RACE-NOTICE STATUTE. [Cases: Vendor 
and Purchaser €°231(11). C.J.S. Vendor and Purchas- 
er § 502.) 


race to the courthouse. 1. Bankruptcy. The competition 
among creditors to make claims on assets, usu. moti- 
Gated Dy the advantages to be gained by those who 
act first in preference to other creditors. @ Chapter 
11 of the Bankruptcy Code, as well as various other 
provisions, is intended to prevent a race to the 
courthouse and instead to promote equality amon 
creditors. [Cases: Bankruptcy €°3442. C.J.S. Bank- 
rupicy §§ 351-352.) 2. Civil ure. The competi- 
tion between disputing parties, both of whom know 
that litigation is inevitable, to prepare and file a 
lawsuit in a favorable or convenient forum before 
the other side files in one that is less favorable or less 
convenient. @ A’race to the courthouse may result 
after one party informally accuses another of breach 
of contract or Lapeiiscay, wire infringement. 
When informal negotiations break down, both want 
-to resolve the matter quickly, usu. to avoid further 
business disruption. While the accuser races to sue 
for breach of contract or infringement, the accused 
seeks a declaratory judgment that no breach or 
infringement has occurred. See ANTICIPATORY FILING. 


rachat (rah-shah), n. [French] 1. Repurchase; redemp- 
tion. 2. Ransom. 


racheter (rah-sha-tay), vb. [French] 1. To repurchase 
or buy back. 2. To ransom. 


racial discrimination. See DISCRIMINATION. 


racial profiling. The law-enforcement practice of us- 


ing race, national origin, or ethnicity as a salient 


basis for suspicion of criminal activity. @ Originally, ‘ 


the term referred to the practice of stopping a 
disproportionate number of male 
drivers on the assumption that they had a height- 


African-American | 


ened likelihood of being involved in criminal activi- . 


ty. After the terrorist attacks of September 11, 2001, ! 


¢ term was frequently used in reference to search- 
ing and interrogating Middle Eastern men at air- 
ports. — Also termed ethnic profiling; profiling. 


rack, n. Hist. An instrument of torture on which a 


person was slowly stretched, formerly used to inter- : 


rogate someone charged with a crime. 


racket, n. 1. An organized criminal activity; esp., the 
extortion of money by threat or violence. 2. A dis- 
honest or fraudulent scheme or business. [Cases: 
Racketeer Influenced and Corrupt Organizations 


@4, 103. C.J.S. RICO (Racketeer Influenced and Cor- - 


rupt Organizations) §§ 4, 6.] 


racketeer, n. A person who engages in racketeering. 
[Cases: Racketeer Influenced and Corrupt Organiza- 


tions 4, 103. C.J.S. RICO (Racketeer Influenced and : 


Corrupt Organizations) §§ 4, 6.] — racketeer, vb. 


Racketeer Influenced and Corrupt Organizations — 


Act. A law designed to attack organized criminal 
activity and preserve marketplace integrity by inves- 
tigating, controlling, and prosecuting persons who 
participate or conspire to participate in racketeering. 
® Enacted in 1970, the federal RICO statute applies 
only to activity involving interstate or foreign com- 
merce. 18 USCA §§ 1961-1968. Since then, many 
states have adopted laws (sometimes called “little 
RICO” acts) based on the federal statute. The feder- 
al and most state RICO acts provide for enforcement 
not only by criminal prosecution but also by civil 
lawsuit, in which the plaintiff can sue for treble 
damages. — Abbr. RICO. [Cases: Racketeer Influ- 
enced and Corrupt Organizations €2. C.J.S. RICO 
(Racketeer Influenced and Corrupt Organizations) § 7.) 
“Before criminal or civil Uability can attach under RICO, It 
must be shown that.tha-two or more acts’ of rack 
alleged in the phlei oersnaata or clvil complaint 
a 


racketeering a on the part 
culpable person. The statutory defntten of pattem ‘ 
at least two’ predicate acts occurring within ten years of 
1870. More broadly put, te pattem of racketooring activity 

. More put, the pattern ee 

is a schome of untafdul conduct with & nes to the 
culpable person and the enterprise." David R. McCormack, 
ats Influenced Corrupt Organizations § 1.04, at 


racketeering, n. 1. A system of organized crime tradi- 
tionally involving the extortion of money from busi- 
nesses by intimidation, violence, or other illegal 
methods. [Cases: Racketeer Influenced and Corrupt 
Organizations @4, 103. C.J.S. RICO (Racketeer Influ- 
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enced and Corrupt Organizations) §§ 4, 6.] 2. A pattern 
of illegal activity (such as bribery, extortion, fraud, 
and murder) carried out as part of an enterprise 
(such as a crime syndicate) that is owned or con- 
trolled by those engaged in the illegal activity. ® The 
modern sense (sense 2) derives from the federal 
RICO statute, which tly broadened the term's 
original sense to include such activities as mail fraud, 
securities fraud, and the collection. of illegal gam- 
bling debts. See 18 USCA §§ 1951-1960. [Cases: 
Racketeer Influenced and Corrupt Organizations 
1-124. C.J.S. RICO (Racketeer Influenced and Cor- 
rupt Organizations) §§ 2-11, 13-29, 35-37.] 


rack rent, n. Rent equal to or nearly equal to the full 
annual value af the property; excessively or unrea- 
sonably high rent. — rack-rent, vb. — rack-renter, n. 


raffle, n. A form of lottery in ‘which each participant 
buys one or more chances to win a prize. (Cases: 
Lotteries 3. C.J.S. Lotteries §§ 2-7, 11.] 


raid, n. 1. A sudden attack or invasion by law-enforce- 
ment officers, usu. to make an arrest or to search for 
evidence of a crime. 2. An attempt by a business or 
union to lure employees or members from a compet- 
itor. 3. Ar. attempt by a group of speculators to 
cause a sudden aT in stock prices by concerted 
selling. 

raider. See CORPORATE RAIDER. 


railroad, vb. 1. To transport by train. 2. To send (a 
measure) hastily through a legislature so that there 
is litle time for consideration and debate. 3. To 
convict (a person) hastily, esp. by the use of false 
charges or insufficient evidence. 


railroad-aid bond. See BOND (3). “ 


railroad company. See railroad corporation under cor. 
PORATION. 


railroad corporation. See CORPORATION. 


Railroad Retirement Board. A three-member federal 
buard that administers the program providing re- 
tirement, unemployment, and sickness benefits to 
retired railroad employees and their families. @ The 
Board was established by the Railroad Retirement 
Act of 1934. — Abbr. RRB. 


Railway Labor Act. A 1926 federal law giving -trans- 
portation employees the right to organize without 
management interference and establishing guide- 
lines for the resolution of labor disputes in the 
transportation industry. @ In 1934, the law was 
amended to include the airline industry and to 
establish the National Mediation Board. 45 USCA 
§§ 151-188. See NATIONAL MEDIATION BOARD. 


rainmaker, n. A lawyer who generates a large amount 
of business for a law firm, usu. through wide con- 
tacts within the business community <the law firm 
fell on hard times when the rainmaker left and took 
his clients with him>. — rainmaking, n. 


* raise, vb. 1. To increase in amount or value <the 


industry raised prices>. 2. To gather or collect <the 
charity raised funds>. 8. To bring up for discussion 
or consideration; to introduce or put forward <the 
party raised the issue in its pleading>. 4. To create 
or establish <the person's silence raised an inference 
of consent>. 5. To increase the stated amount of (a 


ransom 


n 
t 


of instrument) by fraudulent alteration <the 
n 


orser raised the check>. 


raise a question of privilege. To offer a question of 
privilege to be considered by the meeting or ruled 
on by the chair. See question of privilege under Ques. 
TION (8). 


raised check. See CHECK. 


raising an instrument. The act of fraudulently alter- 
ing a negotiable instrument, esp. a check, to increase 
the sum stated as being payaule: See raised check 
under cueck. (Cases: Banks and Banking 147. 
C.J.S. Banks and Banking §§ 415-416.) 


' rake-off, n. A percentage or share taken, esp. from an 


illegal transaction; an illegal bribe, payoff, or skim- 
ming of profits. — rake Of ud a 

rally, x. A sharp rise in price or trading (as of stocks) 
after a declining market. 


RAM. See reverse annuity mortgage under MORTGAGE. 


Rambo lawyer. Slang. A lawyer, esp. a litigator, who 
uses aggressive, unethical, or illegal tactics in repre- 
senting a client and who lacks courtesy and profes- 
sionalism in dealing with other lawyers. — Often 
shortened to Rambo. 


Ramseyer rule. A rule of the U.S. House of Represen- 
tatives requiring any committee reporting a bill that 
amends legislation in force to show in its report what 
wording the bill would strike from or insert into the 
current law. © The rule is named for Representative 
C. William Ramseyer (1875-1943) of Iowa, who pro- 
posed it. The analogous rule in the U.S. Senate is 
the Cordon rule. See CORDON RULE. 


Rand D. abbr. RESEARCH AND DEVELOPMENT. 


range, n. Land law. In U.S. government surveys, a 
strip of public land running due north to south, 
consisting of a row of townships, at six-mile inter- 
vals. —— Abbr. R. [Cases: Public Lands @=25. C.J.S. 
Public Lands § $2.) 


ranger. 1, Hist. In England, an officer or, keeper of a 
royal forest, appointed to patrol the.forést, drive out 
stray animals, and prevent trespassing. 2. An officer 
or warden who patrols and supervises the care and 
basta of a public or, . forest. [Cases: 

‘oods and Forests $7. C.J.S. Woods and Forests 
§§ 9-11, 14-15.] 3. One of a group of soldiers who 
patrol a given region; esp., in the U.S. military, a 
soldier specially trained for surprise raids and close 
combat. 4. A member of a special state police force. 


rank, n. 1. A social or official position or standing, as 
in the armed forces <the rank of captain>. [Cases: 
Armed Services €8. C.J.S. Armed Services § 26.) 2. 
Parliamentary law. A motion's relative precedence. 
See PRECEDENCE (8). 


rank and file. 1. The enlisted soldiers of an armed 
force, as distinguished from the officers. 2. The 
general membership of a union. 

rank-order voting. See preferential voting under vorT- | 
ING. 

ransom, n. 1. Money or other consideration. demand- 


ed or paid for the release of a captured person or 
property. See KIDNAPPING. 2. The release of a cap- 


ransom 


tured person or property in exchange for payment 
of a demanded price. (Cases: Kidnapping 1. C.J.S. 
Kidnapping §§ 1-2.] 

ransom, vb. 1. To obtain the release of (a captive) by 
paying a demanded price. 2. To release (a captive) 
upon receiving such a payment. 3. To hold and 
demand payment for the release of (a captive). 


ransom bill. Int'l law. A contract by which a vessel or 
other property captured at sea during wartime is 
ransomed in exchange for release and safe conduct 
to a friendly destination. — Also termed ransom bond. 


rap, n. Slang. 1. Legal responsibility for a criminal act 
<he took the rap for his accomplices>. 2. A criminal 
charge <a°murder rap>. 8. A criminal conviction; 
esp., a prison sentence <a 20-year rap for counter- 
feiting>. ; 

rape, n. 1, At common law, unlawful sexual inter- 
course committed by « 12an with a woman not his 
wife through force and against her will. © The 
common-law crime of rape required at least a slight 
penetration of the penis into the vagina. Also at 
common law, a husband could not be convicted of 
raping his wife. — Formerly also termed rapture; 

- yavishment. (Cases: Rape @ 1. C.J.S. Rape §§ 1-3, 


15.] 2. Unlawful sexual activity (esp. intercourse) - 


with a person (usu. a female) without consent and 
usu. by force or threat of injury. © Most modern 
state statutes have broadened the definition along 
these linzs. Rape includes unlawful sexual inter- 
course without consent after the perpetrator has 
substantially impaired his victim by administering, 
without the victim's knowledge or consent, drugs or 
intoxicants for the purpose of preventing resistance. 
It also includes unlawful sexual intercourse with a 
person who is unconscious. Marital status is now 
usu. irrelevant, and sometimes so is the victim’s 
gender. — Also termed (in some statutes) unlawfil 
sexual intercourse; sexual assault; sexual battery; sexual 
abuse; (in Latin) crimen raptus. Cf. sexual assault under 
ASSAULT; Sexual battery under BATTERY. 

“{Another] offence, ie pee the female part also of his 

miajesty’s subjects, but attended with greater aggravations 

than that of forcible mariage, fs the crime of rape, raptus 
mullerum, or the camal knowledge of a woman forcibly and 
against her will." 4 Willlam Blackstone, Commentaries on 
the Laws of England 210 (1768). 


“Hf force Is to be'declared an element of the crime fof rape} 
tt becomes to resort to the fiction of ‘constrictive 


need not be shown in many cases. Hence the better 

that ‘force’ Is not truly speaking an element of the 
crime ttself, but if great force was not needed to accomplish 
the act the necessary lack of consent has been In 
other than exceptional situations. The courts today frequent- 
ty state the that a woman's resistance need not be 
‘more than her age, strength, the surrounding facts, and all 
attending circumstances’ make reasonable.” Rollin M. Per- 
pede a onald N. Boyce, Criminal Law 211-12 (3d ed. 


acquaintance rape. Rape committed by someone 
known to the victim, esp. by the victim's social 
companion. Cf. date rape; relationship rape. 


date rape. Rape committed by a person who is 
escorting the victim on a social occasion. @ Loosely, 
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date rape also sometimes refers to what is more 
accurately called acquaintance rape or relationship 
rape. [Cases: Rape 4. C.J.S. Rape § 14.) 

marital rape. A husband's sexual intercourse with 
his wife by force or without her consent. @ Marital 


rape was not a crime at common law, but under. 


modern statutes the marital exemption no longer 
applies, and in most jurisdictions a husband can be 
prosecuted for raping his wife. — Also termed 
spousal rape. (Cases: Rape 4. C.J.S. Rape § 14.) 
prior-relationship rape. See relationship rape. 
rape by means of fraud. An instance of sexual 
intercourse that has been induced by fraud. @ 
Authorities are divided on the question whether 
rape can occur when a woman is induced by 
fraudulent statements to have sexual intercourse. 
But the term rape by means of fraud is not uncom- 
mon in legal literature. 
rape under age. See statutory rape. 
relationship rape. Bape committed by someone 
with whom the victim has had a significant associa- 
tion, often (though not always) of a romantic na- 
ture. © This tern encompasses all types of relation- 
ships, including family, friends, dates, cohabitants, 
and spouses, in which the victim has had more 
than brief or perfunctory interaction with the oth- 
er person. Thus it does not extend to those with 
whom the victim has had only brief encounters or 
a nodding acquaintance. — Also termed prior- 
relationship rape. Cf. date rape; acquaintance rape. 
spousal rape. See marital rape. 
statutory rape. Unlawful sexual intercourse with a 
person under the age of consent (as defined by 
statute), regardless of whether it is against that 
person’s will. @ Generally, only an adult may be 
convicted of this crime. A person under the age of 
consent cannot be convicted. — Also termed rape 
under age. See age of consent under ace. [Cases: 
Rape $13. C.J.S. Rape §§ 18, 21.] 
“Camal knowledge of a child Is freq declared to be 
rape by statute and where this Is true the o! Is popular- 
P Begledred as" rape,’ although not so in 
@ statute.” Rollin M. Perkins & Ronald N. Boyce, Criminal 
Law 198 (3d ed. 1882). 


3. Archaic. The act of seizing and-carrying off a 
person (esp. a woman) by force; abduction. 4. The 
act of plundering or despoiling a place. 5. Hist. One 
of the six administrative districts into which Sussex, 
Engene was divided, being smaller than a shire 
and larger than a hundred. ’ 

rape, vb. 1. To commit rape against. 2. Archaic. To 
seize and carry off by force; abduct. 3. To plunder 
or despoil. — rapist, raper, n. 

rape shield law. See SHIELD 1.Aw (2). 

rape shield statute. See sH1ELD Law (2). 

rape under age. See statutory rape under Rare. 

rapina (re-pt-na). [Latin “robbery, pillage”) Roman & 
civil law. The forcible taking of another's movable 
property with the intent to appropriate it to one's 
own use. 


“Rapina Is the taking away of a thing by violent means. It 
gives rise to the prae' orian actio vi bonorum raptorum Suge 


2 
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Rudoiph Sohm, The Institutes: A Textbook of the visy p and 
System of Roman Private Law 419 (James Crawford Ledlie 
trans., 3d ed. 1807). 
rapine (rap-in). 1. Forcible seizure and carrying off of 
another's property; pillage or plunder. 2. Archaic. 
Rape. 

rapport & succession (ra-por ah sook-ses-syawn), n. 
French “return to succession”] Civil law. The resto- 
ration to an estate of property that an heir received 
in advance from the decedent, so that an even 
distribution may be made among all the heirs. Cf. 
HOTCHPOT. 


ca aad (ra-por-tuur or -tar), n. [French] An official 

who makes a report of committee proceedings for a 
larger body (esp..a legislature). 

rapprochement™(ra-prosh-mahn). The establishment 
or restoration of cordial relations between two or 
more nations. — Also spelled rapprochment. 


rap sheet. Slang. A person's criminal record. 

raptu haeredis (rap-t[y]oo he-ree-dis), n. [Latin] Hist. A 
writ for taking away an heir held in socage. See so- 
CAGE. 


rapture. Archaic. 1. Forcible seizure and carrying off of 
another person (esp. a woman); abduction. 2. RAPE 
(1), See RAPUIT. 

raptu virginun (rap-t[y]oo var-ji-nem). See DE RAPTU 
VIRGINUM. 


rapuit (rap-yoo-it). [Latin] Hist. Ravished. @ The term 
was formerly used in indictments for rape. See Rav- 
ISHMENT. 


RAR. abbr. REVENUE AGENT'S REPORT. 


rasure (ray-zher). 1. The scraping or shaving of a 
document's surface to remove the writing trom it; 
erasure. 2, Obliteration. — rase, vb. 


rat. Slang. See STOOL PIGEON (1). 


ratable (ray-ta-bal), adj. 1. Proportionate <ratable dis- 
tribution>. 2. Capable of being estimated, ap- 
praised, or apportioned <because hundreds of an- 
Bry fans ran onto the field at the same time, blame 
or the goalpost's destruction is not ratable>. 3. 
Taxable <the government assessed the widow's rata- 
ble estate>. See PRO RATA. 


ratchet theory. Constitutional law. The principle that 
Congress, in exercising its enforcement power under 
the 14th Amendment, can increase but not dilute the 
scope of 14th Amendment guarantees as previously 
defined by the Supreme Court. © The thought un- 
derlying the term is that the enabling clause works 
in only one direction, like a ratchet. The theory was 
stated by Justice Brennan in Katzenbach v. Morgan, 
384 U.S. 641, 86 S.Ct. 1717 (1966), but was repudi- 
ated by the Supreme Court in City of Boerne v. Flores, 
521 U.S. 507, 117 S.Ct. 2157 (1997). — Also termed 
one-way ratchet theory. 


rate, n. 1, Proportional or relative value; the propor- 
tion by which quantity or value is adjusted <rate of 
inflation>. 2, An amount paid or charged for a good 
or service <the rate for a business-class fare is 
$550>. 


class rate. A single rate a plying to the transporta- 
tion of several articles of the same general charac- 


ratification 


ter. (Cases: Carriers 189. C.J.S. Aeronautics and 
Aerospace § 231; Carriers §§ 470-472, 474.) 


confiscatory rate. A utility rate set so low by the 

overnment that the utility company cannot real- 
ize a reasonable return on its investment. [Cases: 
Public Utilities €°129. C.J.S. Public Utilities §8 35, 
38-41, 57.) 


freight rate. A rate charged by a carrier for the 
transportation of cargo, usu. based on the weight, 
volume, or quantity of goods but sometimes also 
on the goods’ value or the mileage. (Cases: Carri- 
ers 12, 189. CJ.S. Aeronautics and Aerospace 
§ 231; Carriers §§ 367-368, 470-472, 474.] 


joint rate. A single rate charged by two or more — 
carriers to cover a shipment of foo over a single 
route. [Cases: Carriers 26, 193. CJ.S. Carriers 
8§ 138-140, 482.] ee 


union rate. The wage scale set by a union as a 
minimum wage to be paid and usu. expressed as 
an hourly rate or piecework rate. 


3. INTEREST RATE <the rate on the loan increases by 
2% after five years>. 4. PREMIUM RATE. 5. English law. 
A sum assessed or payable to the local government 
in the place where a carepeycr dwells or has proper- 
ty. See RATEPAYER. — rate, ub. 


rate base. The investment amount or property value 
on which 4 company, esp. a en utility, is allowed 
to earn a particular rate of return. [Cases: Public 
Utilities G=124. CJ.S. Public Utilities §§ 23-26, 
30-33, 48-49.] 


rate-base value. See net book cost under Cost (1). 
rate of interest. See INTEREST RATE. 


rate of return. The annual income from an invest- 
ment, expressed as a percentage of the investment. 
See RETURN (5). 


fair rate of return. The amount of profit that a - 

parte utility is permitted to earn, as determined 
y a public utility commission. [Cases: Public Utili- 

ties 129. C.J.S. Pubic Utilities §§ 35, 38-41, 57.] 


internal: rate of return. Accountifg. A discounted- 
cash-flow method of evaluating®a: long-term pro- 
ject, used to determine the actiial return on an 
investment, — Abbr. IRR. ‘wh 


ratepayer. ro ba law. A person whé pays local taxes; 
a person liable to pay rates. See RATE (4). 


ratification, n. 1. Adoption or enactment, esp. where 
the act is the last in a series of necessary steps or 
consents <The Ratification of the Conventions of 
nine States, shall be sufficient for the Establishment 
of this Constitution between the States so ratifying 
the Same>. @ In this sense, ratification runs the 
gamut of a formal approval of a constitutional 
amendment to rank-and-file approval of a labor 
union's collective-bargaining agreement with man- 
agement. See ADOPTION (6). Cf. SANCTION (1). 2. Confir- 
mation and acceptance of a previous act, thereby 
making the act valid from the moment it was done 
<the board of directors’ ratification of the presi- 
dent's resolution>. @ This sense includes action tak- 
en by the legislature to make binding a treaty nego- 
tiated by the executive. [Cases: Estoppel €=90(1). 


ratihabitio 


C.J.S. Es 1 §§ 68-69, 134-135.] 3. Contracts. A 
person's binding adoption of an act already complet- 
ed but either not done in a way that originally 

roduced a legal obligation or done by a third party 
faving at the time no authority to act as the person's 
agent <an adult's ratification of a contract signed 
during childhood is necessary to make the contract 
enforceable>. [Cases: Contracts €=97(2); Infants 
$57; Principal and Agent 163-176. cls. Agency 
§§ 63-104, 264, 447, 500, 527, 542, 549; Contracts 
8 138, 146, 156, 172, 186, 188; Infants 8§ 167, 
179.] 


imtntion to corti the contract. Th 


Fenew gross promis, o sch wards eo do fly ad 
of anew , OF as 
* A mere acknowledgment that the contract was In 
fect made and ‘that it has not been ta _not 
sufficient as a ratification. it is sometimes said that a ratifica- 
pal di legal p fo dieaftim, bot the se honing 
a 
ey gd lg 
of the Law of Contract 179-80 (Arthur L. 


Corbin ed., oh Am. ed. 1918). 


4, Int'l law. The final establishment of consent by 

the ies to a treaty to be bound by it, usu. 

including the igen be or deposit of instruments of 
_ ratification <the ratification of the nuclear-weapons 
treaty>. See INSTRUMENT OF RATIFICATION. Cf. CONFIR- 
maTion. [Cases: Treaties 3. C.].S. Treaties § 4.] — 
ratify, vb. — ratifiable, adj. 


ratihabitio (rat-a-ho-bish-ee-ch), n. [Latin fr. ratum 
pate to sae ratified"] Civil law. Ratification or 
approval, esp. by a principal of an agent’s transac- 
Ben. Pi. rutihabinones. 

rating. 1. Marine insurance. The determination of a 
vessel's state or condition as a factor of insurability. 
2. INSURANCE RATING. 


ratiocination (rash-ee-os-o-nay-shon), n. The process 
or an act of reasoning. — ratiocinative (rash-ee-03-9- 
nay-tiv), adj. — ratiocinate (rash-ee-os-0-nayt), vd. 


ratio decidendi (ray-shee-oh des-a-den-d1), n. [Latin 
“the reason for deciding") 1. The principle or rule 
of law on which a court’s decision is founded <many 
poorly written judicial opinions do not contain a 
clearly ascertainable ratio decidendi>. 2. The rule of 
law on which a later court thinks that a previous 
court founded its decision; a general rule without 
pare a case must have been decided otherwise 
<this opinion recognizes the Supreme Court's ratio 
decidendt in the school desegregation cases>. — OF 
ten shortened to. ratio. Pl. rationes decidendi (ray- 
shee-oh-neez des-a-den-d1). Cf. oprrer DICTUM; HOLD. 
ING Q). . 
“Th ‘the ratio decidendi’ of a case’ is sii 
uneaun k oy mean either qv the tule that the ie 
who decided the case intended to lay down and apply 
the facts, or (2) the rule that a later court concedes him to 
have had the spowet to lay down.” Glanville Willams, Leam- 
Ing the Law 75 (11th ed. 1982). 


“There ara ... two steps Involved in the ascertainment of 
the ratio decidend! .... First, It is n to determine 
all the facts of the case as seen by the judge; secondly, It Is 
necessary to discover which of those facts were treated as 
material by the judge.” Cross & J.W. Harris, Prece- 
dent In English Law 65-66 (4th ed. 1891). 


ratio legis (ray-shee-oh lee-jas), n. [Latin] The reason 


or purpose for making a law <the Senator argued 
that the rapid spread of violent crime was a compel- 
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ling ratio legis for the gun-control statute>. — Also 
termed ratio juris. 


rationabile estoverium (rash-[ee]-o-nay-bo-lee _es-ta- 
veer-ee-em), n. [Law Latin “reasonable necessaries’ 
Hist. Alimony. 


rationabilibus divisis. See DE RATIONABILIBUS DIVISIS. 


rationabili parte bonorum. See DE RATIONABILI PARTE BO- 
NORUM. 


rational-basis test. Constitutional law. The criterion for 
judicial analysis of a statute that does not implicate a 
fundamental right or a suspect or quasi-suspect clas- 
sification under the Due Process or Equal Protection 
Clause, saat the court will uphold a taw if it 
bears a reasonable relationship to the attainment of 
a legitimate governmental objective. @ Rational basis 
is the most deferential of the standards of review 
that courts use in ane process and equal-protection 
analysis. — Also rational-purpose test; rational- 
relationship test; minimum scrutiny; minimal scrutiny. Cf. 
STRICT SCRUTINY; INTERMEDIATE SCRUTINY. [Cases: Con- 
stitutional Law @213.1(2). C.J.S. Constitutional Law 
§§ 714, 716, 718.) 


rational-choice theory. The theory that criminals en- 
gage in criminal activity when they believe that the 
potential benefits outweigh the risks of committing 
the crime. Cf. CONTROL THEORY; ROUTINE-ACTIVITIES 
‘THEORY; STRAIN THEORY. 


rational doubt. See REASONABLE DOUBT. 
rational interpretation. See logical interpretation under 
INTERPRETATION. 
rational-purpose test. See RATIONAL-BASIS TEST. 
rational-relationship test. See RATIONAL-BASIS TEST. 
ratione (1ay-shee-oh-nee or rash-ce-oh-nee). [Latin] By 
reason; on account. 
ratione bonorum (be-nor-am). By reason of proper- 
ty. ; b 
ratione causae (kaw-zee). By reasun of the nature 
of the case. 


“By entering Into a contract, the co parties may ... 
raster Pusmeanes aiponahia ts tie jursciovonvors jane 1S 
whose jurisdiction they would not have been amenable had 
not been entered 


time being domiciled In Scotland, entering into a contract 
there with a Scotchman ... renders himself amenable to 


ratione delicti (di-lik-ul). On account of the delict. 


ratione domicilit (dom-o-sil-ee-1). By reasor: of 
domicile; on account of residence. © The phrase 
appeared in reference to the foundation of juris- 
diction in many civil cases. 


ratione habita (hab-i-ta). Regard being had (of 
particular factors or circumstances). 


ratione impotentiae (im-pe-ten-shee-ee). By reason 
of inability. @ This was the basis for a property 


. 
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right in young wild animals that were unable to 
run or fly. See FERAE NATURAE. 


ratione incidentiae (in-si-den-shee-ee). By reason 
of the incident. 
ratione loci (loh-st). By reason of place. © This was 
the basis for a property right in rabbits and hares. 
ratione materiae (ma-teer-ee-ee). By reason of the 
matter involved. 
ratione originis (9-rij-o-nis). By reason of one's 
origin. 
ratione personae (por-soh-nee). By reason of the 
person concerned. 
ratione privilegii (priv-o-lee-jee-1). By reason of 
privilege. @-This was the basis for a property right 
in animals of warren. See WARREN. 
ratione rei sitae (ree-1 si-tee). By reason of the 
situation of a thing. 
ratione soli (soh-l). By reason of the soil. © This 
was the basis for a property right in bees. 
ratione subjectae materiae (sab-jek-tee ma-teer-ee- 
ee). Cn account of the subject matter. 
ratione suspecti judicis (sa-spek-ti joo-di-sis). On 
account of the judge being suspected. @ This re- 
ferred to a judge’s recusal in a case. 
ratione tenurae (ten-ya-ree). By reason of tenure. 
rationes (ray-shee-oh-neez or rash-ec-oh-neez), n. [Lat- 
in “reasons"] Hist. The pleadings in a suit. 
ratio pertinens. A pertinent reason (for a question). 
ratio scientiae (ray-shee-oh si-en-shee-ee). [Law Latin] 
Hist. The ground of knowledge; esp., the basis for a 
witness's testimony. 


. ratio scripta (ray-shee-oh skrip-te). [Latin] Roman law. 


e 


Written reason. - 


rattening (rat-ning). Hist. The practice of taking away 
tools, destroying machinery, and the like in an at- 
tempt cither to compel a worker to join a union or 


* to enforce a company’s compliance with union rules. 


@ Rattening was formerly a common labor-union 
tactic in England, and it was a criminal offense. 


ravishment, n. Archaic. 1. Forcible seizure and carry- 
ing off of another person (esp. a woman); ABDUCTION. 
2. RAPE (1). @ In this sense the term is widely consid- 
ered inappropriate for modern usage, given its ro- 
mantic connotations (in other contexts) of ecstasy 
and delight. In the Restatement (First) of Torts 
§ 65a, the word was defined as including not just 
rape but any carnal intercourse of a criminal nature. 
See rapurr. — ravish, vb. 


RBS. abbr. RURAL BUSINESS-COOPERATIVE SERVICE. 
RCE. abbr. REQUEST FOR CONTINUED EXAMINATION. 
rDNA. abbr. RECOMBINANT DNA TECHNOLOGY. 


re (ree or ray), prep. Regarding; in the matter of; IN RE. 
© The term is often used as a signal or introductory 
tide announcing the subject of business correspon- 
dence. 


. REA, abbr. RURAL ELECTRIFICATION ADMINISTRATION. 


reaffirmation 


rea (ree-a), n. [Latin] In civil and canon law, a defen- 
dant. Pi. reae. 


reacquired stock. See treasury stock under STOCK. 


reading. Parliamentary law. The recitation aloud of a 
bill or other main motion, sometimes by title only, 
usu. in a series of three such recitations necessary 
before a legislative body can pass a bill. See reading 
clerk under CLERK (7). 


reading clerk. See CLERK (7). 
read into, vb. See READ ON. 


readjustment, 7. Voluntary reorganization of a finan- 
cially troubled corporation bythe shareholders 
themselves, without a trustee's ora receiver's inter- 
vention. — readjust, vb. Dts 


read on, vb. Patents. 1. (Of a patent claim) to contain 
all the same features of (a prior-art reference). © If 
the patent claim reads on the prior art, the claim has 
been anticipated and the patent will be denied. See 
ANTICIPATED. [Cases: Patents €°72(1). C.J.S. Patents 
§ 31.] 2. (Of a patent claim) to describe an infring- 
ing product or process. @-If all the patent claims 
read on the other product, that product infringes 
the patent. — Also termed read into; recite. (Cases: 
Patents 9226.6. C.J.S. Patents § 415.] 


ready, willing, and able. (Of a prospective buyer) 
legally and financially capable of consummating a 
purchase. [Cases: Brokers 54; Specific Perform- 
ance 87. C.J.S. Brokers §§ 152-154, Specific Per- 
formance §§ 104, 106-107, 109.] 
“ "READY, WILLING, AND ABLE’ — A teferring to @ prospec- 
tive buyer of praperty who is le and financially 
able to consui e the deal. Traditionally, the broker 
eams a commission upon procuring a ‘ready, willing, and 
able’ buyer on the listing terms, regardless of whether the 
seller actually goes through with the safe. The ‘ready and 
willing’ meats. general. that the broker must [n fact pro- 
duce a buyer who Indicates that he or she Is prepared to 
accept the terms of the seller and. ls willing to enter Into a 


contract for sale. The buyer Is not ‘ready and villing’ when .- 


he’or she enters Into an option with the seller, but the ‘er 
Is ‘ready and willing’ when the option is exercised. The 
buyer is not ‘ready and willing’ when the offer is subject to 
any new conditions, such as the closing date 


an 
unreasonably lo riod, for pli one from the 
offer.... The ‘atval res that the: buyer Ye financially 
rms of the. sale in both initial cash 


assets to off the mortgage. But the’ broker ts required to 
reveal the of 7 
tea Rallty, Language of Real Estate 326 (4th ed. 


reaffirmation, x. 1. Approval of something previously 
decided or agreed to; renewal <the Supreme 
Court's reaffirmation of this principle is long over- 
due>. 2. ppp! He An agreement between the 
debtor and a creditor by which the debtor promises 
to repay a prepetition debt that would otherwise be 
discharged at the conclusion of the bankruptcy <the 
debtor negotiated a reaffirmation so that he could 
keep the collateral>. © There are two main require- 
ments for a reaffirmation to be enforceable: (1) the 
agreement must contain a clear and conspicuous 
provision stating that the debtor may rescind the 
reaflirmation agreement anytime before discharge 
or within 60 days atter the agreement is filed with 
the court; and (2) for a debtor who is not represent- 
ed by counsel, the court must determine that the 


reaffirmation hearing 


reaffirmation is in the debtor's best interest and does 
not impose an undue hardship. 11 USCA 
§ 524(c). — Also termed (in sense 2) reaffirmation 
agreement. [Cases: Bankruptcy €°3415. C.J.S. Bank- 
ruptcy § 350.) — reaffirm, vb. 


reaffirmation hearing. Bankruptcy. A hearing at which 
the debtor and a creditor present a reaffirmation of 
a dischargeable debt for the court’s approval. @ The 
reaffirmation hearing is usu. held simultaneously 
with the discharge hearing. See DISCHARGE HEARING. 
Soong Bankruptcy €°3417. CJ.S. Bankruptcy 
§ 350.) 


real, adj. 1. Of or relating to things (such as lands and 
buildings).sthat are fixed or immovable <real prop- 
erty> <a real action>. 2. Civil lew. Of, relating to, 
or attached to a thing (whether movable or immov- 
able) rather than a person <a real right>. 3. Actual; 
genuine; true <real authority>. 4. (Of money, in- 
come, etc.) measured in terms of purchasiug power 
rather than nominal value; adjusted for F flation 
<real wages>. 


real account. See ACCOUNT. 

real action. See ACTION (4). 

’ real asset. See Asser. : 
real authority. See actual authority under AUTHORITY (1). 
real burden. See BURDEN (4). 

real chattel, See chattel veal under CHATTEL. 

real contract. See CONTRACT. 


real covenant. See covenant running with the land under 
COVENANT (4). 


real damages. See actual damages under DAMAGES. 
real defense. See DEFENSE (4). 

real earnings. See EARNINGS. 

real estate. See real property under PROPERTY. 
real-estate agent. See AGENT (2). 

real-estate broker. See BROKER. 


real-estate investment trust. A company that invests in 
and manages a portfolio of real estate, with the 
majority of the trust's income distributed to its 
shareholders. @ Such a trust may qualify for special 
income-tax treatment if it distributes 95% of its 
income to its shareholders. — Abbr. REIT. See 
investment company under’-company. Cf. REAL-ESTATE 
MORTGAGE TrusT. [Cases: Internal Revenue €°3997. 
C.J.S. Internal Revenue § 420.] 


umbrella-partnership real-estate investment trust. A 
REIT that controls and holds most of its proper- 
ties through an umbrella limited partnership, as a 
result of which the trust can acquire properties in 
exchange for the limited-partnership interests in 
the umbrella while triggering no immediate tax 
obliyations for certain sellers. © This is a structure 
that many REITs now use. — Abbr. UPREIT. 
[Cases: Internal Revenue 3997. C.].S. Internal 
Revenue § 420.) 


real-estate-mo investment conduit. An entity 
that holds a fixed pool of mortgages or mortgage- 
backed securities (such as collateralized mortgage 
obligations), issues interests in itself to investors, and 
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receives favorable tax treatment by passing its in- 
come through to those investors. @ -estate-moart- 
gage investment conduits were created by the Tax 
Reform Act of 1986. They can be organized as 
corporations, partnerships, or trusts. To qualify for 
tax-exempt status, the entity must meet two require- 
ments: (1) almost all the entity's assets must be real: 
estate mortgages (though a few other cash-flow- 
maintaining assets are allowed); and (2) all interests 
in the entity must be classified as either regular 
interests (which entitle the holder to principal and 
interest income through debt or equity) or residual 
interests (which provide contingent income). — 
Abbr. REMIC. 


real-estate mortgage trust. A real-estate investment 
trust that buys and sells the mortgages on real 
property rather ‘than the real property itself. — 
Abbr. REMT. Cf. REAL-ESTATE INVESTMENT TRUST. 

real estate owned. Property acquired by a lender, usu. 
through foreclosure, in satisfaction of a debt. — 
Abbr. REO. [Cases: Mortgages €9534. C.J.S. Mort- 
gages § 897.) 


Real Estate Settlement Procedures Act. A federal law 
that requires lenders to provide home buyers with 
information about known or estimated settlement 
costs. 12 USCA §§ 2601-2617. — Abbr. RESPA. See 
REGULATION x. [Cases: Consumer Credit 630. C_J.S. 
Interest and Usury; Consumer Credit §§ 317-318.] 


real-estate syndicate. A group of investors who pool 
their money for the buying and selling of real prop- 
erty. © Most real-estate syndicates operate as limited 
partnerships or real-estate investment trusts. 


real evidence. See EVIDENCE. 


realignment (ree-a-lin-mant), n. The process by which 
a court, usu. in determining diversity jurisdiction, 
identifies and rearranges the parties as plaintiffs and 
defendants according to their ultimate interests. 
[Cases: Federal Civil Procedure @=101; Federal 
Courts €304.] — realign, vb. 

real income. See INCOME. 

realization, n. 1. Conversion of noncash assets into 
cash assets. 2. Tax. An event or transaction, such as 
the sale or exchange of property, that;substantially 
changes a taxpayer's economic position so that in- 
come tax may be imposed or a tax allowance grant- 
ed. Cf. RECOGNITION (4). [Cases: Internal Revenue 
3115, 3178; Taxation 996. C.J.S. Internal Reve- 
seg §§ 61, 110; Taxation §§ 1732-1733.] — realize, 
ub. 

realized gain. See GAIN (8). 

realized loss. See Loss (2). 

real law. The law of real property; real-estate law. 

real money. See MONEY. 

real party in interest. See parTY (2). 


real-party-in-interest rule. The principle that the per- 
son entitled by law to enforce a substantive right 
should be the one under whose name the action is 
prosecuted. Fed. R. Civ. P. 17(a). 


real property. See PROPERTY. 
real rate. See INTEREST RATE. 
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real right. See RIGHT. 
real security. See securITY. 


real servitude. See servitude appurtenant under SERVI- 
TUDE (2). 


real statute. See STATUTE. 
real suretyship. See SURETYSHIP. 


real things. Property that is fixed and immovable, 
such as lands and sa real property. — Also 
termed things real. See real property under PROPERTY. 
Cf. chattel real under cnatrel.. (Cases: Property 4. 
CJ.S. Property §§ 14-21, 23.] 


realtor (reel-tor): 1. (cap.) Servicemark. A member of 
the National Association of Realtors. [Cases: Brokers 
3, C.J.S. Brokers §§ 14-24.] 2. Loosely, any real- 
estate agent or broker. (Cases: Brokers 2. C.J.S. 
Brokers §§ 2-5.) 


real treaty. See TREATY (1). 


realty. Land and anything growing on, attached to, or 
erected on it, that cannot be removed without injury 
to the land. — Also termed real property. 


Saracen Hist. Things that the law treats as 
xed to realty, but are themselves movable, such 
as title deeds. 


realty trust. See nominee trust (2) under Trust. 
real wages. See WAGE. 

real warrandice. See WARRANDICE. 

real wrong. See WRONG. 


reapportionment, n. Realignment of a legislative dis- 
trict’s bound2:ies to reflect changes in population. © 
The U.S. Supreme Court has required federal reap- 
portionment. See U.S. Const. art. I, § 2, cl. 3. — 
Also termed redistricting. Cf. GERRYMANDERING. [Cases: 
Elections €712(6); States €°27. C.J.S. States 
§§ 62-78.] — reapportion, vb. 


reargument, n. The presentation of additional argu- 
ments, which often suggest that a controlling legal 
principle has been overlooked, to a court (usu. an 
appellate court) that has already heard initial argu- 
ments. Cf. reHEaRING. [Cases: Federal Civil Proce- 
durc 928; Motions 39. C.J.S. Motions and Orders 
§§ 39-40.] — reargue, vb. 

rearrest. See ARREST. 

reasonable, adj. 1. Fair, proper, or moderate under 
the circumstances <reasonable pay>. 2. According 
to reason <your argument is reasonable but not 
convincing>. 

“It Is pede difficult to state what lawyers mean when 


they ‘reasonableness.’ In part the expression 
refers to ordinary Ideas of natural law or natural justice, In 
part to | thought, working upon the basis of the rules 


of law." John Salmond, Jurisprudence 183 n.(u) (Glanville 
L Williams ed., 10th ed. 1947). ie 


“tn one sense the word [reasonable] describes the proper 
use of the reasoning power, and In another it is no more 
than a word of assessment. 


ig 
doubt. Lawyers say a reasonable doubt, meaning a sub- 
stantial one; Court of as frowned tpon the 
description of a reasonable doubt as one for which reasons 
could be given." Patrick Devin, The Judge 134 (1979). 


reasonable doubt 


3. (Of a person) having the faculty of reason <a 
reasonable person would have looked both ways 
before crossing the street>. 4. Archaic. Human 
<criminal homicide is traditionally called the un- 
lawful killing of a “reasonable person” >. — reason- 
ableness, n. 


reasonable accommodation. 1. An action taken to 
adapt or adjust for a disabled person, done in a way 
that does not impose an undue hardship on the 
arty taking the action. © Under the Americans with 
isabilities Act, an employer must make reasonable 
accommodations for an employee's disability. Exam- - 
ples of reasonable accommodations that have been 
approved by the courts include:providing additional 
unpaid leave, modifying the employee’s work sched- 
ule, and reassigning the employee to a more appro- 
era vacant position. (Cases: -Civil a 1020, 
225. CJ.S. Civil Rights §§ 4-5, 8, 13, 62-63.] 2. An 
action taken to adapt or adjust for an employee's 
religious need or practice, done in a way that does 
not impose an undue hardship on the employer. See 
HarosHir. [Cases: Civil Rights 91162. C.J.S. Civil 
Rights §§ 35, 88.] 
reasonable-apprehension test. Pate:its. A judicial anal- 
ysis to decide whether there is a panel contro- 
versy between a patentee and an alleged infringer. @ 
The test has two elements: (1) the patentee must 
make an explicit threat or take other action that 
makes another person reasonably believe that an 
infringement suit is likely, and (2) the other person 
must be engaged in an activity that could consticute 
infringement or must be intentionally preparing to 
engage in possibly infringing activity. If either ele- 
ment is prospective or uncertain, the court will not 
consider the complaint. (Cases: Declaratory Judg- 
ment €°233. C.J.S. Declaratory Judgments § 99.] 


reasonable care. See CARE. 
reasonable cause. See PROBABLE CAUSE. 


reasonable-consumer test. The prevailing test for de- 
termining whether advertisement is deceptive, deter- 
mined by asking whether the reasonable consumer 
would believe that the claim true. Cf. roo.’s TEST. 


reasonable-development covenant::Oil & gas. The im- 
plied promise in an oil-and-gas lease that once pro- 
duction is obtained the lessce will continue to devel- 

.op the property as would a reasonably prudent 
operator, as opposed to merely holding the lease by 
the production already obtained. See FURTHER-EXPLO- 
RATION COVENANT. 


reasonable deviation. See DEVIATION. 
reasonable diligence. See DILIGENCE. 


reasonable doubt. The doubt that prevents one from 
being firmly convinced of a defendant's guilt, or the 
belief that there is a real possibility that a defendant 
is not guilty. @ “Beyond a reasonable doubt” is the 
standard used by a jury to determine whether a 
criminal defendant is guilty. See Model Penal Code 
§ 1.12. In deciding whether guilt has been proved 
beyond a reasonable doubt, the jury must begin with 
the presumption that the defendant is innocent. — 
Also term ional doubt. See BURDEN OF PERSUASION. 
Cf. clear and convincing evidence under. EVIDENCE, PRE- 
PONDERANCE OF THE EVIDENCE. [Cases: Constitutional 


reasonable excuse 


Law @266(7); Criminal Law 561. C.J.S. Constitu- 
tional Law §§ 1028-1029, 1037; Criminal Law 


§ 1108.) 
pratty weil ndersteod, but not easly defined tt Is not 
ui i ned. not a 
mere doubt; relating to hu- 
som por baad doubt tt io that stat rhe 
some le oF fe 
case, which, the consideration 
of ail the nce, minds of in that 
bos og that they cannot ney wey feel py ree convic- 
a certainty, o truth 8.” 
Commonwealth v. Webster, §9 Mass. (5 Cush.) 25 Wo 


(1850) (per Lemue! Shaw, J.). 


“Tha gravamen of Lord Goddard's cbjection to the formula 
Scacionatyy crashed by an nimromon eter w eseilen to & 
an e@ a 

fry the meaning of is phrase, A ample eouion woutd be 
Som sopneining fe on the common sense 


embarks on a erous sea Hf he attempts to di 
fis loot mat al witsn Canty etelad oo key 
su A a 

without Ghment 638 a ii 
However, modes ot emb mt seem to be unob- 
Jectionable. There Is probabty no harm In telling the jury, as 
some , a one for which a 
“sensible reason can be “ Glanville Willams, Criml- 
nal Law 873 (2d ed. 1961). 


reasonable excuse. See PROBABLE CAUSE. 


reasonabl tation doctrine. /nsurance. The rule 
that resolves an insurance-policy. ambiguity in favor 
of the insured’s reasonable ex dons. [Cases: In- 
surance 1817. C.J.S. Insurance § 363.] 


reasonable force. See FORCE. 
reasonable grounds. See PROBABLE CAUSE. 


reasonable-inference rule. An evidentiary principle 
providing that a jury, in deciding a case, may prop- 
erly consider any reasonable inference drawn from 
the evidence presented at trial. Cf. pyRAMIDING INFER- 
ENCES, RULE AGAINST. [Cases: Criminal Law ¢=559; 
Evidence @595. C.J.S. Criminal Law § 1096; Evi- 
dence §§ 1300, 1341.] 


reasonable man. See REASONABLE PERSON. 


reasonable medical  abepnnet In proving the cause 
of an injury, a standard requiring a showing that the 
injury was more likely than not caused by a particu- 
lar stimulus, based on the general consensus of 
recognized medical thought. — Also termed reason- 
able medical certainty. [Cases: Damages €°185(1); Evi- 
dence €547.5. C.J.S. Damages §§ 308-310; Evidence 
§§ 609, 648, 698-699.) 


reasonable notice. See NOTICE. © 


reasonable person. 1. A hypothetical person -used as a 
legal standard, esp. to determine whether someone 
acted with negligence; specif., a person who exercis- 
es the degree of attention, knowledge, intelligence, 
and judgment that society requires of its members 
for the protection of their own and of others’ inter- 
ests. © The reasonable person acts sensibly, does 
things without serious delay, and takes proper but 
not excessive precautions. — Also termed reasonable 
man; prudent person; ordinarily prudent person; reason- 
ably prudent person; highly pan person. See reasonable 
care under care. [Cases: Insurance 1818; Negli- 

ence 233. C.J.S. Negligence §§ 34, 118-121, 
25-127, 130-131, 133.] 
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‘The reasonable man cornotes a person whose notions 
and standards of behaviour and responsibility correspond 
with those pene obtained among ordinary people In our 

at the present time, who seldom allows his emotions 
to overbear his reason and whose habite are moderate and 


miiode cepomion is ecusive 12 et necocsary the 
same as erence en 8 ern ween We an 
of counter-balancing extremes.” R.F.V. Heu- 


ston, Salmond on tha Law of Tete 68 (17th ed, 1977).- 
2. Archaic. A human being. 


“tn the phraseology which has been repeated since 
the time Lord Coke the actus reus of murder (end 
therefore ve any criminal homicide) ae sigenber poe: 
unlawfully a reasonable person being 
under the An within 


mean 

for ail oO even when not 
Genod ty ta Score of eaihy 
Kenny's Outiinas of Criminal Law 


reasonable provocation. See adequate provocation under 
PROVOCATION. 


reasonable royalty. See ROYALTY (1). 
reasonable skill. See skit. 
reasonable support. See support. 
reasonable suspicion. See susricion. 


reasonable time. 1. Contracts. The time needed to do 
what a contract requires to be done, based on subjec- 
tive circumstances. @ If the contracting parties do 
not fix a time for performance, the Jaw will usu. 
presume a reasonable time. [Cases: Contracts 212. 
C.J.S. Contracts § 582.) 2. Commercial law. The time 
during which the UCC permits a party to accept an 
offer, inspect goods, substitute conforming goods for 
rejected goods, and the like. [Cases: Sales >22(5), 
23(5), 166(1), 168(2), 179(6). C.J.S. Sales §§ 34, 176, 
182, 186-187, 192, 194-198.] 


reasonable use. See USE (1). 


reasonable-use theory. Property. The principle that 
owners of riparian land may make reasonable use of 
their water if this use does not affect the water 
available to lower riparian owners. (Cases: Waters 
and Water Courses €>41. C.J.S. Waters § 13.] 


reasonably believe. See BELIEVE. 


reasonably-prudent-operator_standard. Oil & gas. The 
test generally appli to determine a lessee’s compli- 
ance with implied lease covenants by-considerin 
what a reasonable, competent operator. in the oil- 
and-gas industry would do under the. circumstances, 
acting in good faith and with economic motivation, 
and taking into account the lessor’s interests as well 
as that of the operator. — Also termed reasonable- 


prudent-operator standard; prudent-operator standard. 


reasonably prudent person, See REASONABLE PERSON. 
reasonably suspect. See suSPECT. 
reasons for allowance. See RULE 109 STATEMENT. 


reason to know. Information from which a person of 
ordinary intelligence — or of the superior intelli- 
gence that the person may have — would infer that 
the fact in question exists or that there is a substan- 
tial enough chance of its existence that, if the person 
exercises reasonable care, the person can assume the 
fact exists. 


reassurance. See REINSURANCE. 
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rebate, n. A return of part of a payment, serving as a 
discount or reduction. — rebate, vb. 


rebellion. 1. Open, organized, and armed resistance 
to an established government or ruler. 2. Open 
resistance ur opposition to an authority or tradition. 
3. Hist. Di ience of a legal command or sum- 
mons. 


rebus integris (ree-bas in-te-gris). [Latin] Scots law. 
Matters being complete; no performance having tak- 
en place. @ For example, a contract could be rescind- 
ed if nothing had been done toward performance. 


rebus ipsis et factis (ree-bas ip-sis et fak-tis). [Latin] 
Scots law. By the facts and circumstances themselves. 
© A marital ‘contract was sometimes inferred rebus 
ipsis et factis. 

rebus sic stantibus (ree-bes. sik stan-ti-bos). [Latin 
“matters so standing”) Int'l law & civil law. The 
principle that all agreements are concluded with the 
implied condition that they are binding only as long 
as there are no major changes in the circumstances. 
See CLAUSA REBUS SIC STANTIBUS. [Cases: Treaties €=5. 
C.J.S. Treaties § 10.] 


rebut, vb. To refute, oppose, or counteract (some- 
ming) vd evidence, argument, or contrary 
<rebut the i a expert testimony> <rebut a 
presumption of negligence>. 


rebuttable presumption. See PRESUMPTION. 


rebuttal, n. 1. In-court contradiction of an adverse 
party’s evidence. 2. The time given to a party to 
present contradictory evidence or arguments. Cf. 
CASE-IN-CHiEF. [Cases: Criminal Law €-683; Federal 
Civil Procedure 2015; Trial 62. C.J.S. Criminal 
Law § 1219; Trial § 195.] : 
“Rebuttal is the hardest argument to make In any court. In 
the Supreme Court and in most courts of appeals, petitioner 
has to work hard to save any time at all for rebuttal. In the 
Supreme Court, rebuttal time comes di out of the 30 
minutes allotted to petitioner's side and, if the Justices k 
asking questions that use up petitioner's time, the case is 
su! without rebuttal. Many courts of ap; 


peals permit 
counsel to reserve time for , either through the clerk 


in advance of the nt or at the Inning of th 
ig the rare court of ee panel that 
rain rebuttal, 
and ih ned Advocacy § 7.3, at 178 (2003; 
rebuttals on appeal). ) 
3. The arguments contained in a reply brief. See 
reply brief under BRIEF. 


rebuttal evidence. See EVIDENCE. 
rebuttal witness. See WITNESS. 


rebutter. 1. Common-law pleading. The defendant's an- 
swer to a plaintiff's surrejoinder; the pleading that 
followed the rejoinder and cureeloinder and that 
might in turn be answered by the surrebutter. 
[Cases: Pleading 185.] 2. One who rebuts. 


rebutting evidence. See rebuttal evidence under eEvi- 
DENCE. 


recall, n. 1. Removal of a Wc official from office by 
popolr vote. [Cases: Officers and Public Employees 
S70.7. CJS. Officers and Public Employees 
§§ 215-219.) 2. A manufacturer's request to con- 
sumers for the return of defective products for re- 
pair or replacement. (Cases: Insurance @92278(24); 


roof | 


recapture 


Products Liability @°12. C.J.S. Products Liability 
§ 22.] 3. Revocation of a judgment for factual or 
legal reasons. — recall, vb. 


recall election. See ELECTION (3). 


recall exclusion. See sistership exclusion under EXxcLu- 
SION (3). 


recall letter. See LETTER OF RECALL. 


recall of mandate. The extraordinary action by an 
epee court of withdrawing the order it issued to 
e trial court upon deciding an appeal, usu. after 
the deadline has passed for the losing party to seek a 
rehearing. @ Because this action can interfere with 
trial-court proceedings on remand, and also because 
it clouds the waters that repose: (the finality of a 
judgment) is meant to clear, courts are reluctant to 
use the power. But they will usé it to correct clerical 
errors or to remedy a fraud on the court during the 
appeal. It has also been used when the original 
mandate would result in a grave injustice. See mMan- 
DATE (1). 


recant (ri-kant), vb. 1. To withdraw or renounce (prior 
statements or testimony) formally or publicly <the 
pron hoped the eyewitness wouldn’t recant 
er corroborating testimony on the stand>. 2. To 
withdraw or renounce prior statements or testimony 
formally or publicly <under grueling cross-examina- 
tion, the witness recanted>. — recantation, n. 


recapitalization, n. An adjustment or recasting of a 
corporation's capital structure — that is, its stocks, 
bonds, or other securities — through amendment of 
the articles of incorporation or merger with a parent 
or subsidiary. @ An example of recapitalization is the 
elimination of unpaid preferred dividends and the 
creation of a new class of senior securities. Cf. REOR- 
GANIZATION (2), [Cases: Corporations 638, 581. C.J.S. 
Corporations §§ 54-61, 792-797.] — recapitalize, vb. 

leveraged recapitalization. Recapitalization where- | 
by the corporation substitutes debt for equity in 
the capital structure, usu. to make the corporation 
less attractive as a target for a hostile takenver. — 
Also termed leveraging upé- 


recaption. 1. At common law, lawful seizure of anoth- 
er's property for a second time..to secure the per- 
formance of a duty; a second distress. See bIsTRESS. 
2. Peaceful retaking, without legal process, of one’s 
own property that has been wrongfully taken. 


recapture, n. 1. The act or an instance of retaking or 
reacquiring; recovery. 2. The lawful taking by the 
pov ene of earnings or profits exceeding a speci-. 
ed amount; esp., the government's recovery of a 
tax benefit (such as a deduction or credit) by taxing 
income or property that no longer qualifies for the 
benefit. (Cases: Internal Revenue ¢3089, 3138, 
3531. C.J.S. Internal Revenue §§ 78, 351, 490-491.] 3. 
Int'l law. The retaking of a prize or booty so that the . 
property is legally restored to its original owner. See 
POSTLIMINIUM (2). — recapture, vb. 
“Upon re from pirates, the is to be restored 
to fhe carer onthe lowance pA peodh bie : nsa- 
tion to the retaker, in the nature of salvage; for 
peraree (0) ire lee of oetone, Sue & cocate. oy one 
by an enemy 
th Ina! owner of his right to 
the property, and it does not require the doctrine of pestitm- 


recapture clause 


Iny to restore it." 1 James Kent, Commentaries on 
Law *107-08 (George Comstock ed., 11th ed. 1866). 
recapture clause. 1. A contract provision that limits 

prices or allows for the recovery of goods if market 
conditions greatly differ from what the contract an- 
ticipated. 2. A commercial-lease provision that grants 
the landlord both a percentage of the tenant's profits 
above a fixed amount of rent and the right to 
terminate the lease — and thus recapture the prop- 
erty — if those profits are too low. 


recapture rule. Patents. The doctrine that a patentee 
cannot regain, in a reissue patent, a claim that the 
patentee previously abandoned in order to gain 
allowance of the patent application. @ The rule pro- 
vides a defense in an infringement action by allow- 
ing the defendant to attack the validity of a reissue 
nt. An attempt to recapture a strategically aban- 
oned claim cannot meet the statutory requirement 
that the error be made without deceptive intent. 35 
Merry 251. (Cases: Patents @7141(6). C.J.S. Patents 
§ 249. 


recede, vb. (Of a house in a bicameral legislature) to 

withdraw from an amendment in which the other 
house has not concurred. See CONCUR (8). 

“A vote to recede from amendments constitutes a final 

2 of the bill without the amendments from which the- 

receded, since both houses have then agréed to 

the bill In its form prior to amendment.” National Confer- 

ence of State Legislatures, Mason's Manual of Legisiative 

Procedure § 767, at 555 (2000). 
receding market. See bear market under MARKET. a 


receipt, n. 1. The act of receiving something <my 
receipt of the document was delayed by two days>. 
2. A written acknowledgment that something has 
been received <keep the receipt for the gift>. 


accountable receipt. A receipt in which a person 
admits that goods or money were delivered to the 
person and that the person is obliged to deliver all 
or part of the goods or money to a third person. 


interim receipt. The written acknowledgment of a 
premium paid on an insurance policy that is pend- 
ing final approval. [Cases: Insurance ®>1746. 
C.J.S. Insurance §§ 266-271.) 


warehouse receipt. See WAREHOUSE RECEIPT. 


3. (usu. pl.) Something received; 1NcOME <post the 
daily receipts in the ledger>. . 

receipt, vb. 1. To acknowledge in writing the receipt 
of (something, esp: money) <the bill must be re- 
ceipted>. 2. To give a receipt for (something, esp. 
money) <the bookkeeper receipted the payments>. 


receipt clause. In a conveyancing document, a clause 
that acts as a receipt for the consideration given. @ 
This clause typically appears to avoid the necessity of 
a separate receipt. 


receiptor (ri-see-tar). A person who receives from a 
sheriff another's property seized in garnishment and 
agrees to return the property upon demand or 
execution. [Cases: Execution 150. C.J.S. Executions 
§§ 130-131.] 

receivable, adj. 1. Capable of being admitted or ac- 
cepted <receivable evidence>. 2. Awaiting receipt of 

ayment <accounts receivable>. 3. Subject to a call 
or payment <a note receivable>. 
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receivable, rn. An amount owed, esp. by a business's 
customer. See account receivable under ACCOUNT. 


unrealized receivable. An amount earneti but not 
yet received, @ Unrealized receivables have no 
income-tax basis for cash-basis taxpayers. (Cases: 
Internal Revenue € 3931, 3935.] 


receiver. 1. A disinterested person appointed by a 
court, or by a corporation or other person, for the 
protection or collection of property that is the sub- 
ject of diverse claims (for example, because it be- 
ongs to a bankrupt or is otherwise being litigated). 
Cf. Liquinator, (Cases: Corporations 552, @31(5); 
Receivers €1, 81. C.J.S. Corporations § 756; Receivers 
§§ 1-3, 139-146.] 


ancillary receiver. One who is appointed as a re- 
ceiver in a particular area to help a foreign receiv- 
er collect the assets of an insolvent corporation or 
other entity. (Cases: Corporations 686. C_].S. 
Corporations § 


§ 929-930. 
“An ancillary receiver of a corporation or unincorporated 
association be Inted (a) b petent court of 
state Munich iere Gio sacete of ha commeaion or unite 


corperated association at the time of the commencement 
the action for the appointment of such receiver, or (6) in the 
cate af a comporation, by a competent court of the stata of 
Incorporation. ... pe of such an ancillary receiv- 
ership is to ald the a enery foc onorenip in te 
collection and charge of assets of the estate 
administered.” 66 Am. Jur. 2d Receivers § 436, at 
(1973). 

general receiver. See principal receiver. 


judgment receiver. A receiver who collects or di- 
verts funds from a judgment debtor to the credi- 
tor. reat ee receiver is usu. appointed when 
it is difficult to enforce a judgment in any other 
manner. — Also termed receiver in aid of execution. 


local receiver. Conflict of laws. A receiver appomee 
in the state where property is located or where an 
act is done. 


principal receiver. A receiver who is primarily re- 
sponsible for the receivership estate. @ A principal 
receiver may ordinarily (1) act outside the state of 
appointment, (2) sue in a foreign court, (3) exer- 
cise broad powers of assignment, and (4) handle 
all distributions. — Also termed primary receiver; 
general recetver; original receiver. - 


receiver in aid of execution: See judgment receiver. 


statutory receiver. A receiver whose appointment is 
provided for in a statute. a 


2. Hist. An officer in the royal household who 
collected revenues and disbursed them in a lump 
sum to the treasurer, and who also acted as an 
attorney with the power to appear in any court in 
England. @ The monarch aad his or her consort 
each had a receiver, thus the full title was King’s 
Receiver or Queen’s Receiver. 


receiver general. A public official in charge of a 
government's receipts and treasury. Pl. receivers 
general. 


receiver's certificate. Bank . An instrument issued 
by a receiver as evidence that the holder is entitled 
to receive payment from funds controlled by the 
bankruptcy court. 
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receivership. 1. The state or condition of being in the 
control of a receiver. (Cases: Corporations 552, 
621(.5); Receivers 1. C.J.S. Corporations § 756; Re- 
ceivers §§ 1-3.].2. The position or function of being a 
receiver appointed by a court or under a statute. 3. 
A proceeding in which a court appoints a receiver. 


ancillary receivership. A receivership in which a 
further administrative proceeding is appointed in 
another state to help the principal receivership. 


dry receivership. A receivership in which there is 
no equity available to Pay general creditors. 
(Cases: Receivers @- 151, 163. CJ.S. Receivers 
§§ 299-301, 390-401.] 


receivership estate. The totality of the interests that 
the receivers ofan association in one or more states 
are appointed to protect. 


receiving, n. See RECEIVING STOLEN PROPERTY. 
receiving order. See ORDER (2). 
receiving state. See STATE. 


receiving stolen property. The criminal offense of 
acquiring or controlling property known to have 
been stolen by another person. @ Some jurisdictions 
require the additional element of wrongful intent. In 
some jurisdictions it is a felony, but in others it is 
either a felony or a misdemeanor depending on the 
value of the property. See Model Perial Code 
§§ 223.1, 223.6. — Sometimes shortened to receiv- 
ing. — Also termed receiving stolen goods. See FENCE 
a. [Cases: Receiving Stolen Goods <1. C.J.S. Re- 
ceiving or.Transferring Stolen Goods and Related Offenses 
§§ 2, 10-12, 15-16.) 


recens insecutio (ree-senz in-sa-kyoo-shee-oh). [Latin 
“fresh pursuit”) Hist. Pursuit of a thief immediately 
after discovery of the theft. See FRESH PURSUIT. 


receptator (ree-sep-tay-tor or -tar). [Latin fr. receptare 
“to harbor (a criminal or the proceeds of crime)"’] 
Scots law. 1, A harborer of a felon. 2. A receiver of 
stolen property. 

reception. The adoption in whole or in part of the law 
of one jurisdiction by another jurisdiction. @ In the 
legal idiom, it is most.common to speak of -the 
reception of Roman law. 


“tn parts of Eu 


tion’ of law at expense of Todinea « Haier) 
i joman law e é cu 
ems. On continent — In France, Holland, and 


tended to be Se ee ee 
8 
Is 


ry rudence 
eeuna modem codes. And in the Brtish el taw of 


Scotland now contains so much borrowing from Roman law, 
that there, too the road to lopal poe leads through study 
of the corpus of Roman civil complied at Justinian’s 
direction. @ reception of Roman law never occurred In 
England.” Arthur R. Hogue, Origins of the Common Law 
242 (1966). 
receptitious (ree-sep-tish-as), adj. Roman law. 1. (Of a 
dowry) returnable by agreement to the donor upon 
the dissolution of the marriage. 2. (Of property) 
retained by the wife and not included in-the dowry. 
receptus (ri-sep-tes). [Latin “(a person) having been 
received”) Chil law. An arbitrator. © The term takes 
its name from the idea that the arbitrator is “re- 
ceived” by the parties to settle their dispute. 


reciprocal 


recess (ree-ses), 2. 1. A brief break in judicial proceed- 
ings <the court granted a fifteen-minute recess so 
the attorney and plaintiff could confer>. Cf. conn. 
UANCE (3). (Cases: Criminal Law €649; Trial €=26. 
CJ.S. Criminal Law § 1155; Trial § 113.) 2. Parlia- 
mentary law. A motion that suspends but does not 
end a meeting, and that usu. provides for resump- 
tion of the meeting <the meeting had a 15-minute 
recess>. @ The motion to recess, which merely sus- 
nds the meeting, differs from the motion to ad- 
Journ, which ends the meeting. Cf. apjourn. (Cases: 
United States 18. C.J.S. United States §§ 29, 31.] 3. 
Parliamentary law. The interval between such a mo- 
tion’s adoption and the meeting's reconvening 
<Congress took a monthlong recess>. — recess (ri- 
ses), ub. 


recession. A period characterized by a sharp slow- 
down in economic activity, declining employment, 
and a decrease in investment and consumer spend- 
ing. Cf. DEPRESSION. 


recessus maris (ri-ses-as mair-as). [Latin] A going back 
or retreat of the sea. See RELICTION. 


recharacterization. A court's determination that an 

_ insider's loan to an entity in‘liquidation (such as a 
corporation or partnership) should be treated as a 
capital contribution, not as a loan, thereby entitling 
the insider to only part uf the liquidation proceeds 
payable after all the business's debts have been dis- 
charged. @ Factors influencing this determination 
include the amount of capital initially available, the 
ability of the entity to obtain loans from outside 
sources, how long the entity has existed, the treat- 
ment of the loan in the entity's business records, and 
past treatment of similar transactions made to that 
entity by an insider. 

Recht (rekt). [German “right’’] 1. Law generally. 2. A 
body of law. 3. A right or claim. 


Rechtsbesitz (rekts-be-zits). See possession of a right un- 
der POSSESSION. 


Rechtsphilosophie (rekts-fa-los-a-fee). See ethical juris- 
prudence under JURISPRUDENCE. 


recidivate (ri-sid-o-vayt), vb. To return to a habit of 
criminal behavior; to relapse into. crime. [Cases: Sen- 
tencing and Punishment € 1202. C.J.S. Criminal Law 
§§ 1643, 1650, 1652.) 


recidivation. Archaic. See RECIDIVISM. 


recidivism (ri-sid--viz-am), n. A tendeygcy to relapse 
into a habit of criminal activity or behavior. — Also 
termed (archaically) recidivation. — recidivous, re- 
cidivist, adj. : 

recidivist (ri-sid-a-vist), n. One who has been convict- 
ed of mukiple criminal offenses, usu. similar in 
nature; a repeat offender <proponents of prison 
reform argue that prisons don't cure the recidi- 
vist>. — Also eed. habitual offender, habitual crimi- 
nal; repeater, career criminal. (Cases: Sentencing and 
Punishment 1200. CJ.S. Criminal Law 
§§ 1638-1639, 1641.] 

reciprocal (ri-sip-ra-kel), adj. 1. Directed by each to- 
ward the other or others; MuTUAL <reciprocal 
trusts>. 2. BILATERAL <a reciprocal contract>. 3. . 
Corresponding; equivalent <reciprocal discovery>. 


reciprocal contract 


reciprocal contract. See bilateral contract under CON- 
TRACT. 

reciprocal dealing. A business arrangement in which 
a buyer having greater economic power than a seller 

‘ees to buy something from the seller only if the 

seller buys something in return. ® Reciprocal dealin 
usu. violates antitrust laws. — Also termed reciprocal- 
dealing arrangement. Cf. TYING ARRANGEMENT. 


reciprocal discovery. See reverse Jencks material under 
JENCKS MATERIAL, 


reciprocal exchange. An association whose members 
exchange contracts and pay premiums through an 
attorney-in-fact for the purpose ‘of insuring them- 
selves and each other. @ A reciprocal exchange can 
consist of individuals, partnerships, trustees, or cor- 
porations, but the exchange itself is unincorporat- 
ed. — Also’ termed interinsurance exchange; 
insurance exchange; reciprocal interinsurance re. 
See reciprocal insurance under INSURANCE; EXCHANGE 


(6). [Cases:; Insurance @°1204. CJ.S. Insurance. 


§§ 1712, 1720.) 
reciprocal insurance. See INSURANCE. 


reciprocal insurance exchange. See RECIPROCAL EX- 
- CHANGE. 


reciprocal interinsurance exchange. See RECIPROCAL 
EXCHANGE. 


reciprocal negative easement. See EASEMENT. 


reciprocal trade agreement. An agreement between 
two countries providing for the exchange of goods 
between them at lower tariffs and better terms than 
exist. between one of the countries and other coun- 
tries. 

reciprocal trust. See TRUST. 

reciprocal will. See mutual will under wILt. 


reciprocity (res-e-pros-i-tee). 1. Mutual or bilateral 
action <the Arthurs stopped receiving social invita- 
tions from friends because of their lack of reciproci- 
ty>. 2. The mutual concession of advantages or 
privileges for purposes of commercial or diplomatic 
relations <Texas and Louisiana grant reciprocity to 
each other’s citizens in qualifying for in-state tuition 
rates>. — Also termed mutuality o 3; quid pro 
pt equivalence of advantages. (Cases: Colleges and 
niversities 29.20(2). C.J.S. Colleges and Untversities 
§ 32.) 3. Intellectun¥ property. The recognition by one 
country of a foreign national’s intellectual-property 
rights only if and-only to the extent that the other 
nation would recognize those same rights for the 
first country's citizens. © Reciprocity is the most 
restrictive approach to international intellectual- 
property-law rights. Cf. NATIONAL TREATMENT; UNIVER. 
SALITY 


“tt has become common when Introducing new categories 
SE eee oe eee eeu pie teclnrocty 
The of 


forelgn authors from countries that do no! adi falas 
the authors of country A." Lionel Bently & Brad an, 
{ntallectual Property Law 101 (2001). ; 

recision. See RESCISSION. 


recission,. See RESCISSION. 
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recital. 1. An account or description of some fact or 
thing <the recital of the events leading up to the 
accident>. 2. A preliminary statement in a.contract 
or deed explaining the reasons for entering into it 
or the background of the transaction, or showing the 
existence of particular facts <the recitals in the 


settlement agreement should describe the underly- - 


ing dispute>. @ Traditionally, each recital begins 
with the word whereas. — Also termed (in sense 2) 
whereas clause. — recite, vb. 
“Th wish in the with 
Rc ng. ME yt 
Heep which aoe Prong ue! abi foward ‘whereas,’ 
Scott 4 Buerharn Contract Guidebook $8.4, at 
158 (2d ed. 1992). 


introductory recital. (usu. pl.) A recital explainin 
i ig why the Sime ase of. affairs 5 to be 
tered. 


narrative recital. (usu. pl.) A recital dealing with 
matters such as how the buyer and‘the seller came 
together. 


particular recital. A recital that states a fact defi- 
nitely. 


recite, vb. See READ ON. 


reckless, adj. Characterized by the creation of a sub- 
stantial and unjustifiable risk of harm to others and 
by a conscious (and sometimes deliberate) dis: 
for or indifference to that risk; heedless; rash. @ 
Reckless conduct is much more than mere negli- 
gence: it is a deviation from what a reasonable 
person would do. See reckressness. Cf. CARELESS; 
WANTON. [Cases: Automobiles @ 330; Negligence 
e274. CAs. Motor Vehicles 8§ 1354-1362; Negli- 
gence §§ 104-105, 109.] — recklessly, adv. 
“Intention cannot exdst without foresight, but foresight can 
exist without Intention. For a man may foresee the C) 
or even probable consequences of his conduct yet not 
desire them to occur; none the less if he persists on his 
course he ly runs the risk of bringing about the 
unwished result. To describe this state of mind the word 
‘reckless’ is the most appropriate. The words ‘rash’ and 
‘rashness' have also been used to Indicate this same atti 
tude.” J.W. Cecil Tumer, Kenny's Outlines of Criminal Law 
28 (eth ed. 1952). 


reckless disregard. See DISREGARD. 
reckless driving. The criminal offense of-dperating a 
-motor vehicle in a manner that shoWs“conscious 


indifference to the safety of others. (Cast3:’ Automo- 
biles €=330. C_J.S. Motor Vehicles §§ 1354-1362.) 


reckless endangerment. The criminal offense of put- 
ting another person at substantial risk of death or 
serious injury. @ This is a statutory, not a common- 
law, offense. [Cases: Assault and Battery 48. C.J.S. 
Assault and Battery §§ 2-3, 62, 64-66, 81.] 


reckless homicide. See HOMICIDE. 
reckless knowledge. See KNOWLEDGE. 


reckless negligence. See gross negligence under NEGLI- 
GENCE. 


recklessness, n. 1. Conduct whereby the actor does 
not desire harmful consequence but nonetheless 
foresees the possibility and consciously takes the risk. 
© Recklessness involves a greater decree of fault 
than negligence but a lesser degree of fault than 
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intentional wrongdoing. [Cases: Negligence €=274. 
C.J.S. Weenies §§ 104-105, 109.] 2. The state of 
mind in which a person does not care about the 
consequences of his or her actions. — Also termed 
heedlessness. Cf. wantTonness. [Cases: Negligence 
€=274. C.J.S. Negligence §§ 104-105, 109.) 
“The ordi eaning of the word freck/essness] Is a 
cogiee of carelessness: It is the pA es of preterit Wien 
in fact Involves a grave risk to others, whether the doer 
realises ft or not. The test is therefore objective and not 
subjective.” A.F.V. Heuston, Salmond on the Law of Torts 
184 (17th ed. 1977). 


“An abiding diffi In discussing the legal meaning of 
recklessness is that tha term reangl Bed given several diter- 
ent shades of meaning by the courts over the years. In the 
pan of ee al reeves was long omer 1s na 
m 10} lective to express the ree of ni 

pence no ed for a conviction: in this sense, tt a 
pee degree. of carelessness. In the late 1950s the courts 

p' 


urported to broaden the meaning of recklessness so as to 
jude those who falled to give thought to an obvious risk 
Andrew Ashworth, 


that the usnce would occur ...." 
Principles of Crminal Law 154 (1991). 

«eclamation (rek-la-may-shen), n. 1. The act or an 
instance of improving the value of economically use- 
less land by physically changing the land, such as 
inrigating a desert. [Cases: Waters and Water 
Courses 222. C.J.S. Waters §§ 763-765.] 2. Com- 
mercial law. A seller's limited right to retrieve goods 
delivered to a buyer when the buyer is insolvent. 
UCC § 2-702(2). [Cases: Sales 316. C.J.S. Sades 
§§ 325-326, 339-343.] 3. The act or an instance of 
obtaining you materials from waste materials. — 

» vd. 


reclusion (ri-kloo-zhan). Civil law. Incarceration as 
punishment for a crime; esp. solitary confinement or 
confinement at hard labor in a penitentiary. 


recognition, n. 1. Confirmation that an act done by 
another person was authorized. See RATIFICATION. 
[Cases: Principal and Agent €170(2). C.J.S. Agency 
§ 88.] 2. The formal admission that a person, entity, 
or thing has a particular status; esp. a nation’s act in 
formally acknowledging the existence of another na- 
tion or national government. 3. Parliamentary law. 
The chair’s acknowledgment that a member is enti- 
tled to the floor <the chair recognizes the delegate 
from Minnesota>. See PRECEDENCE (4). 
“When an; member desires to speak or deliver any matter 
to the house, that person should rise and respectfully 
address the presiding officer. When the presiding officer 
recognizes the member by calling the member by name or 
by indicatin nition, person Is entitled to the floor 
and may a @ body or present a matter of business, 
but may not yield the floor to any other member.” National 
Conference of State ee Mason's Manual of Legis- 
lative Procedure § 91, at 76-77 (2000). 
4. Tax. The act or an instance of accounting for a 
taxpayer's realized gain or loss for the purpose of 
income-tax reporting. Cf. NONRECOGNITION PROVI- 
SION; REALIZATION (2). (Cases: Jnternal Revenue 
3115, 3178; Taxation $996. C.].S. Internal Reve- 
nue §§ 61, 110; Taxation §§ 1732-1733.) 5. An em- 
ployer’s acknowledgment that a union has the right 
to act as a bargaining agent for ae ela [Cases: 
Labor Relations 191. CJS. or Relations 
§ 162.] 6. Intl law. Official action by a country 


recognizee 


acknowledging, expressly or by implication, de jure 
or de facto, the existence of a government or a 
country, or a situation such as a change of territori- 
al sovereignty. Cf. nonrecocnition. (Cases: Interna- 
tional Law €=4, C.J.S. International Law §§ 9-11.) 7. 
RULE OF RECOGNITION. — recognize, ub. 


recognition clause. Real estate. A clause providing that, 
when a tract of land has been subdivided for devel- 
opment, the ultimate buyers of individual lots are 
protected if the developer defaults on the mortgage. 
® Such a clause is are found in a blanket 
mortgage or a contract for deed. 

recognition picketing. See organizational picketing un- 
der PICKETING. a 

recognition strike. See STRIKE. . . 


recognitor (ri-kog-no-tar), n. 1. Hist. A member of a 
jury impaneled on an assize or inquest. See RECOGNI- 
TION (1), (2). 2. Rare. RECOGNIZOR. 


recognizance (ri-kog-ne-zents). 1. A bond or obli- 
gation, made in court, by which a person promises 
to perform some act or observe some condition, such 
as to appear when called, to pay a debt, or to keep 
the peace; specif., an in-court acknowledgment of an 
obligation in a penal sum, conditioned on the per- 
formance or nonperformance of a particular act. © 
‘Most commonly, a recognizance takes the form of a 
bail bond that guarantees an unjailed criminal de- 
fendant’s return for a court date <the defendant 
was released on his own recognizance>. See RELEASE 
ON RECOGNIZANCE. [Cases: Bail 54, 63; Recogni- 
zances @ 1. C.J.S. Bail; Release and Detention Pending 
Proceedings §§ 93, 106-107, 109; Recognizances 
§§ 2-4, 8.) 

“Recognizances are aptly described as ‘contracts made 
with the Crown In pad or ts capacity.’ A recognizance Is a 
writing acknowled, teed party to it before a judge or 
officer having i 7 the purpose, and ed Ina 
court of record. tt usually takes the form of a promise, with 
penatties for the breach of it, to keep the peace, to be of 
| essa behavior, or to ap at the assizes.” Willlam R. 
, Principles ofthe of Contract 80-81 (Arthur L. 

Corbin ed., 3d Am..ed. 1919). 


“A recognizance fs an acknowledgment of an obligation In 
court by the recognizer binding him to make a certain 


atter H.E. Jaeger ed., 3d ed. 1857). 


personal recognizance. The release of a defendant 
in a criminal case in which the cdurt takes the 
defendant's word that he or she will appear for a 
scheduled matter or when told to appear. @ This 
type of release dispenses with the necessity of. the 
a. posting money or having a surety sign a 
ond with the court. [Cases: Bail 40. C.J.S. Bail; 
Release and Detention Pending Proceedings § 8.] 


2. See bail hond under BOND (2). 
recognized gain. See GAIN (3). 
recognized loss. See Loss. 
recognized market. See MARKET. 


recognizee (ri-kog-ne-zee). A person in whose favor a 
recognizance is made; one to whom someone is 
bound by a recognizance. 


recognizor 


nom (ri-kog-ne-zor). A person who is obligated 
under a recognizance; one who is bound by a recog- 
Iso termed recognitor. 

gore Oe een record of a 
former Bot, end he who 90 ecinoedadges auch eebi to be 
due ts termad the recognizor, and he to whom or for whose 
benefit he makes such acknowledgment Is the 


nizance. — 


Hey ol dchn Indermaur, Pi of the 

Law 8 (Edmund H. Bennett ed., 1st Am. ed. 1878). 

recollection, n. 1. The action of recalling something to 
the mind, esp. through conscious effort. 2. Some- 
thing recalled to the mind. See PAST RECOLLECTION RE- 
CORDED; PRESENT RECOLLECTION REFRESHED. — recol- 
lect, vb. 

recombinant (ri-kom-be-nant), adj. Paients. Of, relating 
to, or describing the introduction of DNA from one 
living organism into another. 


recombinant DNA ga Patents. The science of 
mutating organisms by splicing sections of one or- 
ganism’s DNA onto that of another. — Abbr. rDNA. 
recommit. Parli law. To refer (a motion) back 
to a committee that has considered it. @ The motion 
is called “recommit" rather than “re-refer" for the 
sake of euphony. See rerer. Cf. re-refer under RE- 
. FER. — recommit, n. 


recompensable. See COMPENSABLE. 


recompensation. Scots law. In an action for debt, a 
laintifPs allegation that money owed to a defendant 
already been paid and should not be considered 

as a setoff against an award to the plaintiff. 


recom (rek-om-pents), 2. Repayment, compensa- 
tion, or retribution for something, esp. an injury or 
loss. — recompense, vb. 


reconciliation (rek-on-sil-ee-ay-shon), n. 1. Restoration 
of harmony between persons or things that had been 
in conflict <a reconciliation between the plaintiff 
and the defendant is gate even if the lawsuit 
settles before trial>. 2. Family law. Voluntary re- 
sumption, after a separation, of full marital relations 
between spouses <the court dismissed the divorce 
petition after the parties’ reconciliation>. CE. conno- 
NATION (2). [Cases: Husband and Wife ¢>279(3).] 3. 
Accounting. An adjustment of accounts so that they 
agree, esp. by allowing for outstanding items <rec- 
onciliation of the checking account and the bank 
statement>. — reconcile (rek-an-sil), ub. ‘ 


reconciliation agreement. Family law. A contract be- 
tween spouses who have had marital difficulties but 
who now wish to save the marital relationship, usu. 
by specifying certain economic actions that might 
ameliorate pressures on the marriage. @ This type of 
agreement serves a limited purpose. In fact, many 
states have statutes prohibiting enforcement of con- 
tracts for domestic services, so if the agreement 
governs anything other than economic behavior, it 
may be unenforceable. 


reconciliation statement, An accounting or financial 
statement in which discrepancies are adjusted. 


reconduction, n. 1. Civil law. The renewal of a 
lease. — Also termed relocation. See TACIT RELOCATION. 
(Cases: Landlord and Tenant 90. C.J.S. Landlord 
and Tenant § 73.) 2. Int'l law. The forcible return of 
aliens (esp. illegal aliens, destitute or diseased aliens, 


1300 


or alien criminals who have served their punish- 
ment) to their country of origin. — Also termed (in 
sense 2) renvoi. — reconduct, vb. . 


reconsider, vb. To discuss or take up (a matter) again 
<legislators voted to reconsider the bill>. @ Under 
parliamentary law, a motion to reconsider sets aside 


a certain vote already taken and restores the motion © 


on which the vote is being reconsidered to its status 
immediately before the vote occurred. Making a 
motion to reconsider suspends a vote already taken 
until the assembly decides whether to reconsider 
it. — reconsideration, n. 
“The motion to reconsider Is a distinctively American mo- 
tion (t was first made the subject of a rule in the U. S. 
House of Representatives in 1802). 


the previous act — a slow-moving 
rnd process In the estimation of American 
ers. : 


“Ci , the American fove for invented 
the raotion to pocneidon and cleverly coe t a@ mere 
restoratory motion. As a result, the motion to 


reconsider and enter on the minutes. Parliamentary 
law. To make a motion to reconsider for the 
anbane of suspending a vote already taken and 

ringing ‘it back up at the next meeting. — Also 
terired reconsider and enier; reconsider and have it 


entered on the minutes. 


reconsignment. A change in the terms of a consign- 
ment while the goods are in transit. See CONsIGN- 
MENT. [Cases: Carriers €°73, 178. C.J.S. Carriers 
§§ 407, 463.] 


reconstruction. 1. The act or process of rebuilding, 
re-creating, or reorganizing something <an expert 
in accident reconstruction>. 2. Patents. A cebuniding 
of a broken, worn-out, or otherwise inoperative pat- 
ented article in such a way that a new article is 
created, thus resulting in an infringement <the re- 
placement of the machine's essential parts was an 
infringing reconstruction rather than a permissible 
repair>. Cf. repair pocrring. [Cases: Patents €°255. 
Cs. Patents § 405.) 3. (cap.) The process by which 
the Southern states that had seceded during the 
Civil War were readmittéd into the Union durin 
the years following the war (i.e., from 1865 to 1877 
<the 13th, 14th, and 15th Amendments to the U.S. 
Constitution are a lasting legacy of Reconstruction>. 


recontinuance. Hist. 1. Resumption or renewal. 2. The 
recovery of an incorporeal hereditament that had 
been wrongfully deprived. 


reconvention. Civil law. The act or process of makin: 
a counterclaim. See couNnTeRcLaim. [Cases: Set-o 
and Counterclaim 6. C_J.S. Set-off and Counterclaim 
§§ 2, 11.) 


reconventional demand. See DEMAND (1). 
reconventione (ree-ken-ven-shee-oh-nee). [Law Latin] 
Hist. By reconvention. See RECONVENTION. 


reconversion. The notional or imaginary process by 
which an earlier constructive conversion (a change 
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of personal into real property or vice versa) is an- 
nulled and the converted property restored to its 
original character. See equitable conversion under Con. 
VERSION (1). [Cases: Conversion 22. C.J.S. Conver- 
sion § 32.] 


reconveyance, n. The restoration or return of some- 
thing (esp. an estate or title) to a former owner or 
holder. — reconvey, vb. 


record, n. 1. A documentary account of past events, 
usu. designed to memorialize those events. 2. Infor- 
mation that is inscribed on a tangible medium or 
that, having been stored in an electronic or other 
medium, is retrievable in perceivable form. UCC 
§ 5-102(14), 3. minuTEs (2). 4. The official report of 
the proceedings in a case, including the filed papers, 
a verbatim transcript of the trial or hearing (if any), 
and tangible exhibits. — Also termed (in some juris- 
dictions) clerk's record; (in BrE) bundle. See DOCKET (1). 
(Cases: Administrative Law and Procedure 676; 
Appeal and Error €°493-717. C.J.S. Appeal and Er- 
ror §§ 440-460, 476-577, 727; Justices of the Peace 
§ 236; Public Administrative Law and Procedure 
§§ 197-198, 218-219.] 


defective record. 1. A trial record that fails to 
conform to requirements of appellate rules. 
[Cases: Appeal and Error 634-645; Criminal 
Law 1109; Federal Courts 698. C.J.S. Appeal 
and Error §§ 535-538, 540-541, 548.] 2. A flawed 
real-estate title resulting from a defect on the 
property's record in the registry of deeds. [Cases: 
Vendor and Purchaser 223 1(6). C.J.S. Vendor and 
Purchaser §§ 503-504.) 


public record. A record that a governmental unit is 
required by law to keep, such as land deeds kept 
at a county courthouse. @ Public records are gen- 
erally open to view by the public. Cf. public docu- 
ment under DOCUMENT. [Cases: Records 1, 30, 
54. CJ.S. Records §§ 2, 60, 62-63, 65, 93, 95, 
99-100, 103-104.] 


reporter’s record. In some jurisdictions, a trial tran- 
script. — Also termed stenographer's record. 


silent record. Criminal procedure. A record that fails 
to disclose that a defendant voluntarily and know- 
ingly entered a plea, waived a right to counsel, or 
took any other action affecting his or her rights. 
(Cases: Criminal Law @1144.1-1144.20.] 


stenographer’s record. See reporter's record. 


recorda -(ri-kor-da). Hist. In England, records that 
contained the judgments and pleadings in actions 
tried before the barons of the Exchequer. Cf. orici- 
NALIA. 


record agent. See INSURANCE AGENT. 
recordal. See RECORNATION. 


recordare (ree-kor-dair-ee), n. [Law Latin] See RECoR- 
DARI, 


recordari (ree-kor-dair-1). A writ to bring up for re- 
view, as a substitute for an appeal, a judgment of a 
justice of the peace or other court not of record. @ 
Writs of recordari are most common in North Car- 
olina but are used infrequently in other states. — 
Also spelled recordare. 


record on appeal 


recordari facias loquelam (ree-kor-dair-1 fay-shee-as la- 
kwee-lam), n. [Law Latin “you cause the plaint to be 
recorded") Hist. In England, a writ by which a suit 
or plaint in replevin could be removed from a 
county court to a superior court (esp. to one of the 
courts of Westminster Hall). — Abbr. re. fa. lo. See 
PLAINT (1). 


recordation (rek-ar-day-shan), n. The act or process of 
recording an instrument, such as a deed or mort- 
gage, in a public registry. © Recordation generally 
rfects a person's interest in the property against 

ter purchasers (including later mortgagees), but 
the effect of recordation depends on the type of 
recording act in effect. — Also termed recordal. 
[Cases: Records €-6. C.J.S. Records §§ 9-14, 17-18.] 


recordatur (ri-kor-da-tuur). Hist. An order to record 
the verdict returned in a nisi prius case. 


record date. See DATE. 


recorded recollection. See pAST RECOLLECTION RECORD- 
ED. 


recorder. 1. Hist. A magistrate with criminal jurisdic- 
tion in some British cities cr boroughs. 2. A munici- 
pal judge with the criminal jurisdiction of a magis- 
trate or a police judge and sometimes also with 
limited civil jurisdiction. 3. A municipal or county 
officer who keeps public records such as deeds, liens, 
and judgments. 


court recorder. A court official who records court 
activities using electronic recording equipment, 
usu. for the purpose of preparing a verbatim 
transcript. Cf. courT ReporTER (1). [Cases: Courts 
55. C.J.S. Courts §§ 107-109.) 


recorder of deeds. See register of deeds under REGIS- 
TER. 


4. SECRETARY (3). 
recorder’s court. See court. 


recording act. A law that establishes the requirements 
for recording a deed or other property interest and 
the standards for-.determining priorities between 
persons claiming iriterests in the same pro erty (usu. 
real property). © Recording acts'— the three main 
types of which a: the notice statute, the race statute, 
and the race-notice statute — are designed to protect 
bona fide purchasers from earlier unrecorded inter- 
ests. — Also termed recording statute. See NOTICE STAT- 
UTE}; RACE STATUTE; RACE-NOTICE STATUTE. (Cases: .Deeds 
83; Records @@9; Vendor and Purchaser @231. 
C.J.S. Deeds § 158; Registers of Deeds §§ 2-71; Vendor 
and Purchaser § 496.] 


recording agent. See INSURANCE AGENT. 
recording officer. See SECRETARY (3). 
recording secretary. See SECRETARY (3). 
recording statute. See RECORDING ACT. 
record notice. See NOTICE. 


recordo et process mittendis. See DE RECORDO ET PROCES- 


SU MITTENDIS. 


record on appeal. The record of a trial-court proceed- 
ing as presented to the appellate court for review. — 
Also termed appellate record. See recorp (4). [Cases: 
Appeal and Error 493-717. C.].S. Appeal and Er- 


record owner 


ror §8 440-460, 476-577, 727; Justices of the Peace 
§ 236.) 


record owner. See OWNER. 
record title. See TITLE (2). 


recordum (ri-kor-dam). [Law Latin] Hist. A record, esp. 
a judicial one. 


recoupment (ri-koop-mant), n. 1. The recovery or 
regaining of something, esp. expenses. 2. The with- 
holding, for equitable reasons, of all or part of 
something that ts due. See EQUITABLE RECOUPMENT (1), 
(2). 3. Reduction of a plaintiff's damages because of a 
demand by the defendant arising out of the same 
transaction, See EQUITABLE RECOUPMENT (8). Cf. SETOFF 
(2), (Cases: Set-off and Counterclaim $6. C.J.S. Set- 
«ie arrearage 11.) 4. The right of a 
efendant to have the plaintiffs claim reduced or 
eliminated because of the plaintiff's breach of con- 
tract or duty in the same transaction. 5. An affirma- 
tive defense alleging such a breach. 6. Archaic. A 
counterclaim arising out of the same transaction or 
occurrence as the one on which the original action is 
based. @ In modern practice, the recoupment has 
been replaced by the compulsory counterclaim. — 

- recoup, vb. 


recourse (ree-kors or ri-kors). 1. The act of seeking 
help or advice. 2. Enforcement of, or a method for 
enforcing, a right. 3. The right of a holder of a 
negotiable instrument to demand payment from the 
drawer or indorser if the instrument is dishonored. 
See WITH RECOURSE; WITHOUT RECOURSE. 4. The right 
to repayment of a Ioan from the borrower's personal 
aie not just from the collateral that secured the 
loan. 


recourse loan, See LOAN. 
recourse note. See NOTE (1). 


recover, vb. 1. To get back or regain in full or in 
equivalence <the landlord recovered higher operat- 
ing costs by raising rent>. 2..To obtain by a judg- 
ment or other legal process <the plaintiff recovered 
punitive damages in the lawsuit>. 3. To obtain (a 
Judgment) in one’s favor <the plaintiff recovered a 
judgment against the defendant>. 4. To obtain 
damages or other relief; to succeed in a lawsuit or 
other le roceeding <the defendant argued that 
the plaintiff should not be allowed to recover for his 
own negligence>. © 

recoverable, adj. Capable of being recovered, esp. as a 
matter of law <court costs and attorney's fees are 
recoverable under the statute>. — recoverability, n. 


recovered-memory syndrome. See REPRESSED-MEMORY 
SYNDROME. 


recoveree. Hist. The party against whom a judgment 
is obtained in a common recovery. See COMMON RE- 
COVERY. 


recoveror. Hist. The demandant who obtains a judg- 
ment in a common recovery. See COMMON RECOVERY, 


recovery. 1. The regaining or restoration of some- 
thing lost or taken away. 2. The obtainment of a 
right to something (esp. damages) by a judgment or 
decree. 3. An amount awarded in or collected from a 
judgment or decree. 
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double recovery. 1. A judgment that erroneously 
awards damages twice for the same loss, based on 
two different theories of recovery. (Cases: Dam- 
ages €°15. C.J.S. Damages §§ 21-22.) 2. Recovery 
bya fei of more than the maximum recoverable 
loss that the party has sustained. 


recrimination (ri-krim-i-nay-shon), n. 1. Family law. 
Archaic. In a divorce suit, a countercharge that the 
complainant has been guilty of an offense constitut- 
ing a ground for divorce. © When both parties to the 
metry i have committed marital misconduct that 
would be grounds for divorce, neither may obtain a 
fault divorce. Recriminations are now virtually obso- 
lete because of the prevalence of no-fault divorce. 
See COMPARATIVE RECTITUDE. Cf. COLLUSION (2); CONNI- 
VANCE (2); CONDONATION (3). 2. Criminal law. An ac- 
cused person's counteraccusation against the accus- 
er. © The accusation may be for the same or a 
different offense. — recriminatory, adj. 


recross-examination. A second cross-examination, af- 
ter redirect examination. —- Often shortened to re- 
cross. See CROSS-EXAMINATION. [Cases: Witnesses 
291. C.J.S. Witnesses § 511.) 


recta gubernatio (rek-ta g{y]oo-bor-nay-shee-oh), 1. 
(Latin “right government”} A government in which 
the highest power, however strong and unified, is 
neither arbitrary nor irresponsible, and derives from 
a law that is superior to itself. — Also termed legitima 
gubernatio. 


rectification (rek-ta-fi-kay-shen), 7. 1. A court’s equita- 
ble correction of a contractual term that is misstated; 
the judicial alteration of a written contract to make it 
conform to the true intention of the parties when, in 
its original form, it did not reflect this intention. @ As 
an equitable remedy, the court alters the terms as 
written so as to express the true intention of the 
parties. The court might do this when the rent is 
wrongly recorded in a lease or when the area of land 
is incorrectly cited in a deed. (Cases: Reformation of 
Instruments @1. CJ.S. Reformation of Instruments 
§§ 2-5, 12, 16.] 2. A court's slight modification of 
words of a statute as a means of carrying out what 
the court is convinced must have been the legislative 
intent. @ For example, courts engage in rectification 
when they read and as or or as may, as they 
frequently must do because of unfastidious drafting. 
See REFORMATION. — rectify, vb. 


rectification of boundaries. Hist. An action to deter- 
mine or correct the boundaries between two adjoin- 
ing pieces of land. (Cases: Boundaries 27. C.J.S. 
Boundaries § 107.) 

rectification of register. Hist. A process by which a 
person whose name was wrongly entered in or omit- 
ted from a record can compel the recorder to cor- 
rect the error. 

rectitudo (rek-te-t[y]oo-doh). [Law Latin] A right or 
legal due; a tribute or payment. 


recto de advocatione., See DE RECTO DE ADVOCATIONE. 


recto de rationabili parte. See DE RECTO DE RATIONABILI 
PARTE. 


recto patens, See DE RECTO PATENS. 
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rector (rek-tar). 1. Eccles. law. The spiritual head and 
presiding officer of a parish. — Also termed parson. 
Cf. vicar. 


impropriate rector. A lay rector as opposed to a 
clerical rector. 


rector sinecure (si-nee-kyoor-ee). A rector who 
does not have the cure of souls. 


2. Roman law. A governor or ruler. 


rector provinciae (pre-vin-shee-ee). A governor of 
a province. 


rectum (rek-tam). [Latin] 1. Right. 2. A trial or accusa- 
tion. 


rectus (rek-tes). [Latin “right"] Hist. (Of a line of 
descent) straight; direct. Cf. opLiquus. 


rectus in curia (rek-tas in kyoor-ee-a), adj. (Latin 
“right in the court] Hist. Free from charge or 
offense; competent to appear in court and entitled to 
the benefit of law. See LFGALIS HOMU. 


recuperatio (ri-k[y]oo-pa-ray-shee-oh), n. [Latin “re- 
covery") Hist. Judicial restitution of something that 
has been wrongfully taken or denied. 


recuperator (ri-k{y]oo-pa-ray-tor), n. [Latin “assessor’’] 
Roman law. 1. A member of a mixed body of commis- 
sioners, a) aga by a convention between tvo 
states for the purpose of adjusting any claims or 
disputes that might arise between the members of 
those states. 2. One of a bank of judges, instead of a 
single judex, appointed to hear civil cases that had a 
public-interest element. Pl. recuperatores (ri-k[y]oo- 
pa-ra-tor-eez). 


recurrent nuisance. See NUISANCE. 


recusable (ri-kyoo-za-bal), adj. 1. (Of an obligation) 
arising from a party's voluntary act and that can be 
avoided. Cf. irRecusaBLe. 2. (Of a judge) capable of 
being disqualified from sitting on a case. [Cases: 
Judges S39-H6. C.J.S. fudges §§ 62, 98-160.] 3. (Of 
a fact) providing a basis for disqualifying a judge 
from sitting on a case. 

recusal (ri-kyoo-zal), n. Removal of oneself as judge or 
policy-maker in’a particular matter, esp. because of a 
conflict of interest. — Also termed recusation; recuse- 
ment. Cf. pisQuatiFicaTion. [Cases: Administrative 
Law and Procedure 314; Judges €@39-56. C.J.S. 
Judges §§ 62, 98-160; Public Administrative Law and 
Procedure §§ 61, 138.] 


recusant (rek-ye-zent or ri-kyoo-zent), adj. Refusing to 
submit to an authority or comply with a command 
<a recusant witness>. 


recusant (rek-ya-zant or ri-kyoo-zent), n. 1. Eccles. law. 
A person (esp. a Roman Catholic) who refuses to 
attend the services of the established Church of 
England. 2. A person who refuses to submit to an 
authority or comply with a command. 


recusatio judicis (reh-kyoo-zay-shee-oh joo-dish-is), n. 
[Latin] Eccles. law. The procedure and grounds by 
which a judge may be challenged and removed from 
hearing a case. © The grounds for disqualification 
traditionally include great friendship or enmity with 
a party, close kinship to a party, acceptance of a 
bribe, previously giving counsel to a party, or dem- 


redelivery bond 


onstrated ignorance of the law. A panel of three 
arbiters, chosen by the challenging party and the 
judge, decides whether the party’s complaint has 
merit. 


-_recusation (rek-ya-zay-shan). 1. Civil law. An objec- 


tion, exception, or appeal; esp. an objection alleging 
a judge's prejudice or conflict of interest. [Cases: 
Judges 39-56. C.J.S. Judges §§ 62, 98-160.] 2. re- 
GUSAL. 


recuse (ri-kyooz), vb. 1. To remove (oneself) as a 
judge in a particular case because of prejudice or 
conflict of interest <the judge recused himself from 
the trial>. (Cases: Judges €=39-56. CJS. Judges 
§§ 62, 98-160.] 2. To challenge or object to (a 
judge) as being disqualified from hearing a case 

cause of prejudice or a conflict of interest <the 
defendant filed a motion to recuse the trial judge>. 


recusement. See RECUSAL. 


redaction (ri-dak-shan), n. 1. The careful editing of a 
document, esp. to remove confidential references or 
offensive material. [Cases: Criminal Law $663; Fed- 
eral Civil Procedure @2011; Trial €=39. C.J.S. 
Criminal Law §§ 1210-1211; Trial §§ 148-153.) 2. A 
revised or edited document. — redactional, adj. — 
redact, ub. 


reddendo (ri-den-doh). Scots law. 1. A clause in a 
charter specifying a duty, rent, or service due from a 
vassal to a superior. 2. The duty or service specified 
in this clause; feu duty. 


reddendo singula singulis (ri-den-doh sing-gya-la sing- 
gye-lis). [Latin “by rendering each to each”) Assign- 
ing or distributing separate things to separate per- 
sons, or separate words to separate subjects. © This 
was used as a rule of construction designed to give 
effect to the intention of the parties who drafted the 
instrument. — Also termed referendo singula singulis. - 

reddendum (ri-den-dam). [Latin “that must be given 
back or yielded”] A clause in a deed by which the 
grantor reserves some new thing (esp. rent) out of 
what had been previously granted. (Cases: Deeds 
© 141-148. CJ.S. Deeds §§ 279-284, 286-288, 
290-303.) 

reddidit se (red-e-dit see). [Latin “he has rendered 
himself”] Hist. A person who has personally ap- 
peared in order to discharge bail. . : 

reddition (ri-dish-on). Hist. An acknowledgment in 
court that one is not the owner of certain property 
being demanded, and that it in fact belongs to the 
demandant. 


redditus. See REDITUS. 
redeemable bond. See sonp (3). 


redeemable ground rent. See ground rent (1) under. 
RENT (1). 


redeemable security. See security. 
redeemable stock. See stock. 


redelivery. An act or instance of giving back or re- 
turning something; restitution. 


redelivery bond. See replevin bond under BOND (2). 


redemise 


redemise, n. An act or instance of conveying or trans- 
ferring back (an estate) already demise. See ne. 
MISE. — redemise, vd. 


redemption, n. 1. The act . an instance of reclaiming 
or regaining possession by paying a specific price. 
[Cases: Secured Transactions 6241. C.J.S. secured 
Transactions § 184.) 2. cca ac A debtor's right to 
repurchase property from a buyer who obtained the 
property at a forced sale initiated by a creditor. 
[Cases: Bankruptcy € 3034. CJ.S. Bankruptcy 
§§ L11-112.] 3. Securities. The reacquisition of a 
security by the issuer. @ Redemption usu. refers to 
the repurchase of a bond before maturity, but it may 
also refer to the repurchase of stock and mutual- 
fund shares. — Also termed (in reference to stock) 
stock ion; stock repurchase. (Cases: Corporations 
82, 376, 468.1. C.J.S. Conporations §§ 180-181, 
193-195, 561-563.) 4. eee The payment of a 
defaulted mortgage debt by a borrower who does 
not want to lose-the property. See EQUITY OF REDEMP- 
TION. [Cases: Moree? 591-624. C.J.S. Mortgages 
8§ 57-61, 66-67, 565, 991-1090, 1092-1093.) — 
redeemable, redemptive, redemptional adj. — re- 
deem, vb. 


statutory redemption. The statutory right of a de- 
faulting mortgagor to recover property, within a 
specified period, after a foreclosure or tax sale, by 
paying the outstanding debt or charges. ® The 
purpose is to protect against the sale of property at 
a price far less than its value. See REDEMPTION PERI- 
op. [Cases: Mortgages €592. C.J.S. Mortgages 
§§ 1001-1002.) 


tax redemption. A taxpayer's recovery of property 
taken for nonpayment of taxes, accomplished by 
paying the delinquent taxes and any interest, costs, 
and penalties. (Cases: Taxation €695, 725. C.J.S. 
Taxation §§ 1242, 1346-1351.) 


redemptioner. A person who redeems; esp. one who 
redeems real property under the equity of redemp- 
tion or the right of redemption. See EQuITY OF RE- 
DEMPTION; STATUTORY RIGHT OF REDEMPTION. 


redemption period. The statutory period during 
which a defaulting mortgagor may recover property 
after a foreclosure or tax sale by paying the out- 
standing debt or charges. (Cases: Mortgages €°599; 
Taxation @699...C.J.S. Mortgages §§ 1034-1037, 
1039; Taxation §§ 1258-1264.] ; 


redemption price. See PRICE. 
re tio operis (ri-demp-shee-ch op-e-ris), ». [Latin 
“redemption of work") Civil law. A contract in which 


a worker agrees to perform labor or services for a 
specified price. Cf. locatie eperarum under LOCATIO. 


redemptor (ri-demp-tor), n. Roman law. A contractor. 
See CONDUCTOR ()). 


redeundo (ree-dee-on-doh). [Latin] Returning; in re- 
turning; while returning. 


redevance (ruu-de-vahns). [French] Hist. Dues payable 
by a tenant to the lord, not necessarily in money. 
red herring. 1. An irrelevant legal or factual issue, 


usu. intended to distract or mislead <law students 
should avoid discussing the red herrings that profes- 
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sors raise in exams>. 2. See preliminary Arospectus 


under PROSPECTUS. 


red-herring prospectus. See preliminary prospectus un- 


der PROSPECTUS. 


redhibere (red-hi-beer-ee), vb. [Latin] Civil law. 1. To 
return (a defective purchase) to the seller. 2. (Of a 


seller) to take back (a defective purchase). 


redhibition (red-(h]i-bish-on), n. Civil law. The void- 
ance of a sale as the result of an action brought on 
account of some defect in a thing sold, on grounds 
that the defect renders the thing either useless or so 
imperfect that the buyer would not have originally 
purchased it. La. Civ. Code art. 2531. [Cases: Sales 
S119. CJ.S. Sales §§ 194, 199-202.) — redhibitory 
(red-hib-a-tor-ee),.adj. : 


redhibitory action. See ACTION (4). 


redhibitory defect. Civil law. A fault or imperfection in 
something sold, as a result of which:the buyer may 
return’ the item and demand back the purchase 
ee La. Civ. Code art. 2520. — Also termed redhi- 
itory vice. [Cases: Sales ©7119. C.J.S. Sales §§ 194, 
199-202.] 


redimere (ri-dim-o-ree), vb. [Latiri] 1. To buy back; 
repurchase. 2. To obtain the release of by payment; 
Tansom. 

redirect examination. A secord direct examination, 
after cross-examination, the scope ordinarily being 
limited to matters covered during cross-examina- 
tion. — Often shortened to redirect. — Also termed 
(in England) reexamination. See DIRECT EXAMINATION. 
(Cases: Witnesses 2285. C.].S. Witnesses § 508.) 


rediscount, n. 1. The act or process of discounting a 
negotiable instrument that has already been dis- 
counted, as by a bank. 2. (usu. pl.) A negotiable 
instrument that has been discounted a second time. 
See DISCOUNT. — rediscount, vd. 


rediscount rate. See INTEREST RATE. 

redisseisin (ree-dis-see-zin), n. 1. A disseisin by one 
wko has already dispossessed the same person of the 
same estate. 2, A writ to recover an estate that has 
been dispossessed by redisseisin. — Also spelled re- 
disseizin. See DISSEISIN. — redisseise (ree-dis-seez), ub. 

redisseisina, See DE REDISSEISINA. 


redistribution. The act or process of distributing 
something again or anew <redistribution of 
wealth>. 


redistrict, vb. To organize into new districts, esp. 
legislative ones; reapportion. [Cases: States @>27; 
United States 10. C.J.S. States §§ 62-78; United 
States § 19.) 

redistricting. See REAPPORTIONMENT. 


reditus (red-a-tes), n. (Latin “return”) A revenue or 
return; esp. rent. — Also spelled redditus. 
reditus albi (al-bi). [Latin “white return”] Rent 
payable in silver or other money. 
reditus capitales (kap-o-tay-leez). [Latin “capital re- 
turn”] Chief rent paid by a freeholder to go quit of 
all other services. See QUIT RENT. 
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reditus nigri (nig-ri). [Latin “black return”] Rent 
payable in goods or labor rather than in money. 


reditus quieti (kwi-ee-ti). [Latin “quiet return"] See 
QUIT RENT. 


reditus siccus (sik-as). [Latin “dry return”] Rent 
seck. See rent seck under RENT (2). 


red-light abatement laws. An ordinance or statute 
intended to eliminate and prohibit sex-oriented busi- 
nesses, usu. on grounds that they are public nui- 
sances. ® Brothels were once typically identified by a 
red light displayed in a window or in the front yard. 


redlining, n..1. Credit discrimination (usu. unlawful 
discrimination) by an institution that refuses to pro- 
vide loans or insurance on properties in areas that 
are deemed to be poor financial risks or to the 
people who live in those areas. (Cases: Civil Rights 
1041, 1079; Consumer Credit 31. C.J.S. Civil 
Rights §§ 2-8, 14-17, 21, 23; Interest and Usury; Con- 
sumer Credit §§ 345-347.] 2. The process, usu. auto- 
mated, of creating, for an existing document, an 
interim version that shows, through strike-outs and 
other typographical features, ail deletions and inser- 
ae made in the most recent revision. — redline, 
vd. 


redraft, n. A second negotiable instrument offered by 
the drawer after the first instrument has been dis- 
honored. — redraft, vb. 


redress (ri-dres or ree-dres), n. 1. Relief; remedy 
<money damages, as opposed to equitable relief, is 
the only redress availble. [Cases: Damages 1, 3. 
C45. Damages §§ 1-2, 4-7.] 2. A means of seeking 
relief or remedy <if the statute of limitations has 
run, the plaintiff is without redress>. — redressa- 
ble, adj. — redress (ri-dres), vb. 


penal redress. A form of penal liability requiring 
full compensation of the injured person as an 
instrument for punishing the offender; compensa-~ 
tion paid to the injured person for the full value of 
the loss (an amount that may far exceed the 
wrongdoer'’s benefit). See RESTITUTION (4). 


restitutionary redress. Money paid to one who has 
been ee the amount being the pecuniary 
value of the benefit to the wrongdoer. See resTITU- 
TION (2). 


red tape. A bureaucratic procedure required to be 
followed before official action can be taken; esp. 
rigid adherence to time-consuming rules and regula- 
tions; excessive bureaucracy. @ The phrase originally 
referred to the red ribbons that lawyers and govern- 
ment officials once used to tie their papers together. 


redubber. Hist. One who if stolen cloth and redyes 
it or makes it into something so that the cloth is 
unrecognizable. 

reductio ad’ absurdum (ri-dak-shee-oh or ri-dak-tee- 
oh ad ab-ser-dam). (Latin “reduction to the absurd”) 
In logic, disproof of an argument by showing that it 
leads to a ridiculous conclusion. 

reduction improbation. See 1MPROBATION. 

reduction in force. See Lavorr. 


reduction to practice. Patents. The embodiment of the 
concept of an invention, either by physical construc- 


reeve 


tion and operation or by filing a patent application 
with a disclosure adequate to teach a person reason- 
ably skilled in the art how to make and work the 
invention without undue experimentation. ® The 
date of reduction to practice is critical in determin- 
ing priority between inventors competing for a pat- 
ent on the same invention. See invention. [Cases: 
Patents @90(5). C.J.S. Patents § 123.) 


actual reduction to practice. The empirical demon- 
stration that an invention performs its intended 
purpose and is therefore complete for patent pur- 
poses; the use of an idea or invention — as by 
testing it — to establish that’the idea or invention 
will perform its intended poe Brunswick Corp. . 
v. U.S., 34 Fed. Cl. 532, 584 (1995). 


constructive reduction to practice. The documented 
demonstration that an invention will perform its 
intended purpose, contained in a patient applica- 
tion that provides enough detail that a person 
skilled in the art could make and test the inven- 
tion; the filing of a patent application for an 
invention or design. Brunswick . v. US., 34 
Fed. Cl. 532, 584 (1695). (Cases: Patents €=90(5). 
C.J.S. Patents § 123.) 


vicarious reduction to practice. A doctrine that 
treats one party's actual reduction to practice of an 
invention as the opposing (usu. complaining) par- 
ty's actual reduction to practice. @ In a two-party 
interference, proof of derivation is usu. sufficient; 
Orne an actual reduction to practice is unneces- 
sary. The doctrine is more important in a three- 
arty interference. (Cases: Patents €90(5). C.J.S. 
atents § 123.) 


reenactment rule. In statutory construction, the prin- 
ciple that when reenacting a law, the legislature 
implicitly adopts well-settled judicial or administra- 
tive interpretations of the law. (Cases: Statutes 
€>223.5. C.J.S. Statutes §§ 356-357.) ; 


reentry, n. 1. The act or anu instance of retakin 

possession of land by someone who formerly hel 
the land and:swho reserved the right to retake it 
when the new holder let it :go. 2. A landlord's 
resumption of possession of leased premises upon 
the tenant's default under the lease. See power oF 
TERMINATION. [Cases: Landlord and Tenant ¢=277. 
C.J.S. Landlord and Tenant §§ 716, 718-719, 724, 
726.) — reenter, vb. 


reeve (reev). Hist. 1. A ministerial officer’of high rank 
having local jurisdiction; the chief magistrate of a 
hundred. @ The reeve executed pieces kept the 
peace, and enforced the law by holding court within 
the hundred. 2. A minor officer serving the Crown 
at the hundred level; a bailiff or deputy-sheriff. 3. 
An overseer of a manor, parish, or the like. — Also 
spelled reve. — Also termed greve. 


“All the freeholders, untess relieved by oe exemption, 
‘owed sult’ at the hundred-moot, and the reeve of the 


times, 
was an independent official, and the hundred-moot was not 
&@ preliminary stage to the shire-moot at all.... But after the 
Conquest the hundred assembly, now called a court as all 
the others were, lost Its importance very pile f Pteas of 
land were taken from it, and Its criminal jurisdiction limited 
to one of holding suspects In temporary detention. The 
teeve of the hundred became the deputy of the sheriff, and 
the chief purpose of holding the hundred court was to 


reexamination 


enable the sheriff to hold his toum and to permit a ‘view of 
frankpledye,’ |.e., an inspection of the person who ought to 
belong to the frankpledge system.” Max Radin, Handbook 
of Anglo-American Legal History 174-78 (1836). 
borough reeve. Hist. In England, the head of an 
unincorporated municipality. 


shire-reeve. The reeve of a shire. © The shire-reeve 
was a forerunner of the sheriff. — Also spelled 
shire-reve. — Also termed shire-gerefa. 


reexamination, n. 1, REDIRECT EXAMINATION <the attor- 
ney focused on the defendant's alibi during reexami- 
nation>. 2. Patents. A proceeding by the U.S. Patent 
and Trademark Office to determine whether prior 
art-renders one or more claims of an already-issued 
tent invalid; specif., an administrative procedure 
fy which a party can seek review of a patent on the 
basis of prior art by the PTO <the alleged infringer, 
hoping to avoid liability, sought reexamination of 
the patent to narrow its scope>. @ A reexamination 
may be sought by anyone, even the patentee or an 
anonymous informant, at any time during the life of 
a patent. Only patents and publications may be 
considered as prior art. 35 USCA §§ 301-305. 
[Cases: Patents €134, 140. CJ.S. Patents §§ 237- 
238, 251.] — reexamine, vb. 


ex parte reexamination. A reexamination proce- 
dure, created in the early 1980s, that allows a 
challenger to initiate a review by producing prior 

» art and responding to a patentee’s statements re- 
garding the new prior art, but that excludes the 
challenger from further participation in the exami- 
nation process. © Ex parte reexamination does not 
employ discovery mechanisms, and witnesses are 
not examined. The challenger also has no right to 
participate in an appeal. See 35 USCA §§ 302- 
307. CE. inter partes reexamination. 


inter es reexamination. A reexamination proce- 
dure, created in 1999, that allows a challenger to 
initiate a review by producing prior art, to re- 
spond to a patentee’s statements regarding the 
new prior art, to address the patentee’s responses 
to any office actions, and to request a hearing. ® 
Both ies must serve each other with docu- 
ments filed in the proceeding, but there is no 
discovery and witnesses are not examined. Either 
party may appeal the PTO’s final decision on 
patentability. Inter partes reexamination is avail- 
able to patents .that issue-from original applications 
that were filed:on or after November 29, 1999. See 
35 USCA §§ 311-318. Cf. ex parte reexamination. 
[Cases: Patents 140. C.J.S. Patents § 251.] 


reexamination certificate. Patents. A certificate issued 
by the U.S. Patent and Trademark Office at the 
conclusion of a reexamination proceeding, confirm- 
ing that a patent has been reexamined and the 
claims have been found to be patentable, confirming 
that claims determined to be unpatentable have 
been canceled, or incorporating into the patent any 
ri or new claims determined to be patent- 
e. 


reexchange, n. 1. A second or new exchange. 2. The 

rocess of recovering the expenses that resulted 

‘om the dishonor of a bill of exchange in a foreign 
country. 3. The expenses themselves. 
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reexecution. The equitable remedy by which a lost or 
destroyed deed or other instrument is replaced. © 
Equity compels the party or parties to execute a new 
deed or instrument if a claimant properly proves a 
right under one that has been boat or destroyed. 
(Cases: Lost Instruments @12.,] 


reexport, n. 1. The act of exporting again somethin 
imported. 2. A good or commodity that is skported 
again. — reexport, vb. 

reextent. Hist. A second extent made upon complaint 
that the earlier extent was improper. See EXTENT. 


re. fa. lo. abbr. RECORDARI FACIAS LOQUELAM. 


refare (ri-fair-ee), vb. [Latin] To bereave; rob; take 
away. 

refection. Civil law. Repair or restoration, as of a 
building. 

refer. Parliamentary law. To send (a motion) to a 
committee for its consideration or investigation, with 
a view to a report from the committee back to the 
referring body. — Also termed commit. Cf. RECOMMIT; 
DISCHARGE (8). 


re-refér, (Of the U.S. House of Representatives) to 
refer a bill to a different committee from the one it 
was originally referred to. 


‘referee. 1. A type of master appointed by a court to 


assist with certain proceeding @ In some jurisdic- 
tions, referees take testimony before reporting to the 
court. See MASTER (2). [Cases: Federal Civil Procedure 
1890; Reference € 35-77. CJ.S. References 
§§ 40-72, 141-148.] 2. See judicial officer (3) under 
OFFICER. 


A hide in signals ee A federal judicial officer who 
administers bankruptcy proccess ® Abolished 
by the Bankruptcy Reform Act of 1978, these 
referees were replaced by bankruptcy judges. — 
Also termed register in bankruptcy. See ba: mu 
judge under jupce. [Cases: Bankruptcy ©2123. 


CJ'S. Bankruptcy § 7.] 


reference, n. 1. The act of sending or directing to 


another for information, service, consideration, or 
decision; specif., the act of sending a case to a master 
or referee for information or decision. (Cases: Feder- 
al Civil Procedure 1871; Reference 1. CJS. 
References 88 2-3.] 


general reference. A court's referencé of a case to a 
referee, usu. with all parties’ consent, to decide all 
issues of fact and law. ® The referee's decision 
stands as the ig peat of the court. [Cases: Refer- 
ence 5. C.].S. References § 8.] 


cial reference. A court's reference of a case to a 
referee for decisions on specific questions of fact. @ 
The special referee makes findings and reports 
them to the trial judge, who treats them as adviso- 
ry only and not as binding decisions. [Cases: Ref- 
erence 12. C.J.S. References § 20.] 


2. An order sending a case to a master or referee 
for information or decision. [Cases: Federal Civil 
Procedure €°1888; Reference €=29. C.J.S. Refer- 
ences § 33.] 3. Mention or citation of one document 
or source in another document or source. [Cases: 
Contracts €°166. C.J.S. Contracts §§ 315-316.) 4. 
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Patents. Information — such as that contained in a 
publication, another patent, or another patent ap- 
plication — that a patent examiner considers to be 
anticipatory prior art or proof of unpredictability in 
the art that forms a basis for one or more of an 
applicant's claims to be rejected. See CITATION (4) 
(Cats: Patents 57.1. C.J.S. Patents § 57.) — refer, 
ub. 

reference committee. See resolutions committee under 

COMMITTEE. 


reference statute. See STATUTE. 


referendarius (ref-a-ren-dair-ee-as), x. [Law Latin] Ro- 
man law. An‘ officer who received petitions to the 
emperor and who delivered answers to the petition- 
ers. See APOCRISARIUS. 


referendo singula singulis. See REDDENDO SINGULA SINGU- 
LIS. 


referendum. 1. The process of referring a state legisla- 
tive act, a state constitutional amendment, or an 
important public issue to the people for final ap- 
proval by popular vote. (Cases: Constitutional Law 
9; Statutes 341-367. C.J.S. Constitutional Law 
§§ 7, 11-12, 14; Statutes §§ 108-113, 115-126, 
128-138, 140-144.) 2. A vote taken by this method. 
3. Int'l law. An ambassador's request for instructions 
on subject matter that the ambassador does not have 
sufficient power to address. Pl. referendums, refer- 
enda. Cf. tNrTIATIVE. 


referral. The act or an instance of sending or direct- 
ing to another for information, service, consider- 
ation, or decision <referral of the client to an em- 
ployment-law specialist> <refe-ral of the question to 
the board of directors>. 


referral sales contract. A dual agreement consisting of 
an agreement by the consumer to purchase goods or 
services (usu. at an inflated price) and an agreement 
by the seller to compensate the consumer for each 
customer (or potential customer) referred to the 
seller. — Also termed referral sales agreement. Cf. pyRa- 
Cy Speer {Cases: Consumer Protection 12. 
J.-S. Credit Reporting Agencies; Consumer Protection 
§§ 56-58] or 
“The problem inherent in a referral sales contract is the 
lem inherent in a chaln letter — the success of the 
arrangement depends on an inexhaustible supply of cus- 


tomers. For pl id tf each buyer submits 25 names and 
each of these ‘referrals’ becomes a under a similar 
round of referrals 


agreement, the compietion of the 
requires 6.1 tilllon persons.... Both courts and f - 
tures have acted against referral The Uniform 


Consumer Credit Code prohibits the use of referral sales 
schemes In which the rebate is conditioned on ‘the occur- 
rence of an event after the time the consumer agrees to buy 
or lease.’ In other words, a referral scheme ki to the 
consumer merely fumishing names Is not aff ; a referral 
scheme to the consumer furnishing names of people 
who actually become customers Is prohibited.” David G. 
eresh - oy 5 @ H. Nickles, Consumer Law in a Nutshell 39 


* refinancing, n. An exchange of an old debt for a new 
debt, as by negotiating a different interest rate or 
term or by repaying the existing loan with money 
acquired from a new loan. — refinance, vb. 


reformation (ref-er-may-shan), n. An equitable reme- 
dy by which a court will ge | a written agreement 
to reflect the actual intent of the parties, usu. to 


refusal 


correct fraud or mutual mistake in the writing, such 
as an incomplete property description in a deed. @ 
In cases of mutual mistake, the actual intended 
agreement must usu. be established by clear and 
convincing evidence. In cases of fraud, there must 
be clear evidence of what the agreement would have 
been but for the fraud. See recriricaTion. [Cases: 
Reformation of Instruments € 1]. C.].S. Reformation 

of Instruments §§ 2-5, 12, 16.}] — reform, vb. 
“The standard explanation of reformation is that the parties 
had an actual agreement, and that the writing does not 
reflect that agreement.... {f the parties made a mistake 
rsaigae ie pene “1 thelr agreement, about some bea in 
world outside their word-processing . feforma- 
tion Is not a solution. The court cannot reform the contract 
because It cannot know what the patties would have agreed 
to but for the mistake.” Douglas Laycock, Modem American 

~ Remedies 39 (3d ed. 2002). 


reformation condition. See conditional bequest under 
BEQUEST. 


refo.mative punishment. See PUNISHMENT. 


reformatory,-n. A penal institution for young offend- 
ers, esp. minors. — Also termed reform school. (Cases: 
Infants 271. C.J.S. Infants § 271.] 


refoulement (ri-fowl-mant). [French] Expulsion or re- 
turn of a refugee from one state to another. Cf. Non- 
REFOULEMENT. ; 


refreshing memory. See PRESENT RECOLLECTION RE- 
FRESHED. 


refreshing recollection. See preseNT RECOLLECTION RE- 
FRESHED. 


refugee. A person who flees or is expelled from a 
country, esp. because of persecution, and seeks ha- 
ven in another country. [Cases: Aliens €=53.10(3). . 
C.J.S. Aliens §§ 85, 92, 97, 205, 218.] 


refugeeism. The state of being a refugee. 


refund, n. 1. The return of money to a person who 

overpaid, such as a taxpayer who overestimated tax 
liability or whose cmploycr withheld too much tax 
from earnings. (Cases: Internal Revenue €-4950; 
Taxation €°535, 1097. C.J.S. Internal Revenue § 780; 
Social Security and Public Welfare: § 207, Taxation 
§§ 910-914, 919, 1679, 1690, 1764.] 2. The money 
returned to a person who overpaid. 3. The act of 
refinancing, esp. by replacing ohemancing securities 
with a new issue of securities. — refund, vd. 


refund annuity. See ANNUITY. . 
refunding. See FUNDING (2). 

refunding bond. See BOND (2). 

re-funding bond. See sonp (8). 


refusal. 1. The denial or rejection of something of- 
fered or demanded <the lawyer's refusal to answer 
questions was based on the attorney-client privi- 
lege>. 2. An opportunity to accept or reject some- 
thing before it is offered to others; the right or 
pe ege of having this epporun <she promised 
er friend the first refusal on her house>. RIGHT 
OF FIRST REFUSAL. [Cases: Contracts $16; Sales 24; 
Vendor and Purchaser @°18(.5). C.J.S. Contracts 
§§ 87-41, 44, 46, 55-56, 58; Sales §§ 41-42; Vendor 
and Purchaser §§ 98-100, 103-106, 115-116.] 


refusal to deal 


refusal to deal. A company's decision not to do busi- 


ness with another company. @ A business has the | 


.right to refuse to deal only if it is not accompanied 


by an ill restraint of trade. [Cases: Monopolies 
17(2.1). 
refusal to pay. See VEXATIOUS DELAY. 


refus de justice (ruu-foo de zhoos-tees). See DENIAL OF 
JUSTICE. 

refutantia (ref-yoo-tan-shee-9), n. [Law Latin] Hist. An 
acquittance or an acknowledgment renouncing all 
future claims. 


refute, vb. 1. To prove (a statement) to be false. 2. To 
prove (a per$on) to be wrong. CE. nesut. 


Reg. abbr. 1. REGULATION. 2. REGISTER. 


, 7. (usu, pl.) Slang. REGULATION (3) <review not only 
vie tax code but also the accompanying regs>. 
ie episcoporum (ri-gay-Jee 9-pis-ko-por-em). Ec- 
ai law. The tem tights and piedeges of a 
bishop. 
habens dignitatem (ri-gay-lem hay-benz dig-ni- 
_ tay-tam). [Law Latin] Hist. Having royal dignity. 
regalia (ri-gay-lee-o). 1. Hist. Rights. held by the 
Crown under feudal law. @ Regalia is a shortened 
form of jura i 
regalia majora (me-jor-e). [Latin “greater rights’’] 
e Crown's greatér rights; the Crown's dignity, 
ower, and royal prerogatives, as distinguished 
from the Crown's rights to revenues. 
regalia minora (mi-nor-s). [Latin “lesser rights’) 
e Crown's lesser rights; the Crown's lesser pre- 
rogatives (such as the rights of revenue), as distin- 
guished from its royal prerogatives. 
2. Hist. Feudal rights usu. associated with royalty, 
but held by the nobility. 


113 (1765). 


3. Emblems of royal authority, such as a crown or 
scepter, given to the monarch at coronation. 4. 
Loosely, finery or:special dress, esp. caps and gowns 
worn at academic ceremonies. - 

regard, n. 1, Attention, care, or consideration <with- 
out regard for the consequences>. 2. Hist. In Eng- 
land, an official inspection of a forest to determine 
whether any trespasses have been committed. 3. Hist. 
The office or position of a person appointed to make 
such an inspection. 

regardant (ri-gahr-dant), adj. Hist. Attached or an- 
nexed to a particular manor <a villein regardant>. 
See VILLEIN. 


regarder. An official who inspects a forest to deter- 
mine whether cea trespasses have been commit- 
ted. — Also termed regarder of the forest. 


reg. brev. abbr. REGISTRUM BREVIUM. 


rege inconsulto (ree-jee in-kon-sal-toh). [Latin] Hist. A 
writ issued by a sovereign directing one or more 
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judges not to proceed, until advised to do so, in a 
case that might prejudice the Crown. 


regency. 1. The office or jurisdiction of a regent or 
body of regents. 2. re hatte or authority by 
regents. 3. The period during which a regent or 
body of regents governs. 


nt. 1. A person who exercises the ruling power in 
a kingdom during the minority, absence, or other. 
disability of the suvereign. 2. A governor or ruler. 3. 
A member of the governing board of an academic 
institution, esp. a state university. 4. Eccles. law. A 
master or professor of a college. 
Reg. FD. See REGULATION FAIR DISCLOSURE. 
reg. gen. abbr. REGULA GENERALIS. 
wm Majestatem (ree-jee-om maj-o-stay-tom). [Latin 
“fhe (books of the) Royal Majesty"| Scots law. An 
ancient collection of Scottish laws, so called from its . 
opening words, @ The four-book collection is gener- 
ly believed to be genuine, although: its origins are 
widely disputed. It was partly copied from Glan- 
ville's treatise De Legibus et Consuetudini ibus Angliae, as 
appears from the works’ similarities and the fact that 
e Glanville treatise opens with the words ie 
potestatem. It was at one time believed:to have been 
compiled by David I, but this supposition is un- 
founded. Still others believed that Edward I was 
responsible for the compilation as part of his efforts 
to take over Scotland and assimilate the laws of that 
country and England, but modern scholars reject 
this view. It was probably compiled by an unknown 
cleric shortly before 1320. 


regicide (rej-o-sid). 1. The killing or murder of a king. 
2. One who kills or murders a king, esp. to whom 
one is subject. — regicidal, adj. 
regime (re-zheem or ray-zheem). 1. A system of rules, 
regulations, or government <the community-prop- 
erty regime>. 2. A particular administration or gov- 
ernment, esp. an authoritarian one. — Also spelled 
régime. 
international regime. A set of norms of behavior 
and rules and policies that cover international 
issues ayd that facilitate substantive or procedural 
arrangements among countries. 


legal regime. A set of rules, policies, and norms of 
behavior that cover any ee issue and: that facili- 
tate substantive or pr ural arrangements for 
deciding that issue. 
régime dotal (ray-zheem doh-tahl). Hist. Civil law. 
e right and power of a husband to administer 
his wife's dotal property, the property being re- 
turned to the wife when the marriage is dissolved 
by death or divorce. See dotal property under prop- 
ERTY. 


régime en communauté (ray-zheem on koh-moo- 
noh-tay or kom-yoo-). Hist. Civil law. The commu- 
nity o property between husband and wife arisin 
automatically upon their marriage, unless exclud- 
ed by marriage contract. 
regina (ri-ji-na). (usu. cap.) 1. A queen. 2. The official 
title of a queen. 3. In a monarchy ruled by a queen, 
the prosecution side in criminal proceedings. — 
Abbr. R. Cf. rex. 
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regio assensu (ree-jee-oh o-sen-s[y]oo). [Latin] Eccles. 
law. A writ by which a sovereign assents to the 
election of a bishop. 


regional fund. See-muTUAI. FUND. 


regional securities exchange. See SECURITIES EX- 
CHANGE. 


register, n. 1. A governmental officer who keeps offi- 
cial records <each county employs a register of 
deeds and wills>. Cf. recisrrar. (Cases: Registers of 
Deeds $1. C.].S. Registers of Deeds §§ 2-4.] 


probate register. One who serves as the clerk of a 
probate court and, in some jurisdictions, as a 
quasi-judicial officer in probating estates. 


register of-deeds. A public official who records 
deeds, mortgages, and other instruments affecting 
real property. — Also termed registrar of deeds; 
rec of deeds. 


register of land office. Hist. A federal officer ap- 
pointed for each federal land district to take 
charge of the local-records and to administer the 
sale, preemption, or other disposition of public 
lands within the district. (Cases: Public Lands 
95. C.J.S. Public Lands § 167.] 


register of wills. A public official who records pro- 
batcd wills, issues lerteis spat and letters 
of administration, and serves general as clerk of 
the probate court. @ The register of wills exists 
only in some states. [Cases: Executors and Admin- 
rae an 8. CJS. Executors and Administrators 
§§ 12-13.) 


- 2. See probate judge under junce. 3. A book in which 
all docket entries are it for the various cases 
pending in a court. — Also termed (in sense 3) 
register of actions. 4. Eccles. law. A record book of 
significant events occurring in a pretense including 
marriages, births, christenings, and burials. @ Regis- 
ters became required in England around 1530. — 
Abbr. Reg. 


register, vb. 1. To enter in a public registry <register 
a new car>. [Cases: Records 9. C.J.S. Registers of 
Deeds §§ 2-71.] 2. To enroll formally <five voters 
istered yesterday>. (Cases: Elections 95-119. 
Cs. Elections §§ 7(3), 36-88, 40(1), 41, 46-47, 
51-52.] 3. To make a record of <counsel registered 
three objections>. 4. (Of a lawyer, party, or witness) 
to check in with the clerk of court before a judicial 
proceeding <please register at the clerk's office be- 
ore entering the courtroom>. 5. To file (a new 
security issue) with the Securities and Exchange 
Commission or a similar state agency <the company 
hopes to register its securities before the end of the 
year>. [Cases: Securities Regulation €>11.10-11.50. 
C.J.S. Securities Regulation §§ 8, 35-49, 63, 69-72.] 


registered agent. See AGENT (2). 
registered bond. 1. Bonn (2). 2. BOND (3). 
registered broker. See sroxeRr. 
registered check. See cHECK. 

registered corporation. See CORPORATION. 
registered dealer. See DEALER. 

registered mail. See MAIL. 


registrar 


registered mark. See registered trademark under TRADE- 
MARK. 


registered offering. See OFFERING. 


registered organization. An organization created un- 
der state oe federal law, for which the state or 
federal government must maintain a public record 
showing that the organization has been duly orga- 
nized. UCC § 9-102(a)(70). 


registered patent agent. See patent agent under AGENT 
@). . 


registered public offering. See registered offering under 
OFFERING. 


registered representative. See REPRESENTATIVE. 
registered security. See security. 

registered stock. See registered security under SECURITY. 
registered tonnage. See REGISTER TONNAGE. 

registered trademark. See TRADEMARK. 

registered voter. See VOTER. 


register in bankruptcy. See referee in bankruptcy under 
REFEREE. 


register of actions. See REGISTER (3). 


se cal of Copyrights. The federal official who is in 
charge of the U.S. Copyright Office, which issues 
regulations and processes applications for copyright 
registration. — Also termed (erroneously) Registrar of 
Copyrights. [Cases: Copyrights and Intellectual Prop- 
7 fore C.J.S. Copynghts and Intellectual Property 

» 74) 


register of deeds. Sec REGISTER. 
register of land office. See REGISTER. 


register of ships. Maritime law. A record kept by a 
customs collector containing the names and owners: 
of commercial vessels and other key information 
about the vessels. ® When a ship logs in with cus- 
toms, it receives a certificate of registry. Cf. REGISTRY 


(a). [Casé8:"Shipping €5. C.J.S. Shipping § 16.] 


Register of the Treasury. An officér of the U.S. Trea- 
’ sury whose duty is to keep accounts of receipts and 
epee of public moneyj: to record public 
debts, to preserve adjusted accounts with vouchers 
and ‘eetidesies: to record warrants drawn on the 
Treasury, to sign and issue government securities, 
and to supervise the registry of vessels under federal 
law. 31 USCA § 161. 


register of wills. See REGISTER. 
register’s court, See courT. 


register tonnage. The voiume of a vessel available for 
commercial use, officially measured and entered in a 
record for purposes of taxation. — Also termed 
registered tonnage. 
registrant. One who registers; esp., one who registers 
something for the purpose of securing a right or 
privilege granted by law upon official registration. 
trar. A person who keeps official records; esp., a 
school official who maintains academic and enroll- 
ment records. Cf. REGISTER ()). 
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registrarii liber (rej-o-strair-ee-1 li-bar). [Latin] Hist. | registry. 1. See probate judge under JUDGE. 2.. Maritime 
The register’s book in chancery, containing all de- law. The list or record of ships subject to a particular § 


crees, — Abbr. reg. lid. country’s maritime regulations. ® A ship is listed 
(rej-o-strai ). [Latin] Hist. A registrar under the nationality of the flag it flies. See cerry. 
aaa CATE OF RecISTRY. Cf. REGISTER OF SHIDS; enrollinent 9 


or register; a notary. 


is und . {Cases: Shippi 
Registrar of Copyrights. See REGISTER OF COPYRIGHTS. CIS. Shipping $16) tance: Sipping $3. 
registrar of deeds. See register of deeds under REGISTER. reg. jud. abbr. REGISTRUM JUDICALE. 


tion, n. 1. The act of recording or enrolling | reg. Jib, abbr. REGISTRARILLIBER. 
<the county clerk handles registration of voters>. . ; : 
(Cases: Elections 95-119. C.J.S. Elections §§ 7(3), | Tegnal (reg-nal), adj. Of or relating to a monarch's 
36-38, 40(1), 41, 46-47, 51-52.] reign <Queen Elizabeth II is in her 47th regnal year 


‘ : : since her accession to the throne i >. 
criminal registration. The requirement in some th sean 
communities that any felon who spends any time ay aa p beak A year of a monarch's reign, marked 
in the community must register his or her name m the date or anniversary of the monarch’s acces- 


with the police.-e Since the late 1980s, many states sion. @ Before 1962, British statutes were cited by 


have adopted strict registration laws for convicted the regnal years in which they were enacted. Since 
sex offenders. See mecan’s Law. [Cases: Criminal. 1962, British statutes have been cited by calendar 
Law 1222.1.) . year rather than regnal year. (A table of British 


eial registration. Voter registration for a partic- regnal years is listed in Appendix G of this book.) 
ular election only. : regnant (reg-nent), adj. Exercising rule, authority, or 
2. Securities. The complete process of preparing to influence; reigning <a queen regnant>. 
sell a newly issued security to. the public <the | reg. orig. abbr. REGiSTRUM ORIGINALE. 
"security is currently in registration>. [Cases: Securi- andi 2 
ties Regulation €=11.10-11.50. C.].S. Securities Reg | T%6:Pt abbr. See regula placitandi under recta. 
ulation §§ 8, 35-49, 63, 69-72.] — register, vb. rant, n. The act or an instance of granting some- 
shelf registration. Registration with the SEC of ing again; the renewal of a grant (as of proper- 
securities to be sold over time, the purpose being ty): regeant, we. ‘ 
to avoid the delays and market uncertainties of | regrating, n. Hist. 1. The purchase of market com- 
individual registration. modities (esp. necessary provisions) for the purpose 
“Ht Is generally contemplated that tha entire allotment of of reselling them in or near the same market at a 
securities ¢ offering 


: ood by a7 istered ing. wil c — higher price. 2. The resale of commodities so pur- 
avallabl purchase effective date. no i imi s 
rl og cor ple, insiders, da ientalle In onda regrating | was a criminal of- 
mouse can an Int Ae enaracs Gie oeke it mi yd ' rating Is be aa ch 

sees a d S & 6 Edw. 6, ch. 14] to be the 
desirable to get a debt offering all ready to go but wal ra bung com, ae olver ead sictoel, market, and 
pro; moment to release tt. These and other delayed selling them again In the same market, or within four miles 
Offerings have led to what is known as shelf registration. In of the place. For this also enhances the price of tha 
a registration the registration statement is filed but the provisions, as every successive seller must have a succes- 
securities are put on the shelf until the manner and date of sive profit.” 4 Willlam Blackstone, Commentaries an tha 


the offering ara determined.” Thomas Lee Hazen, The Law 
of Securties Reguiation § 3.8, at 119 (2d ed. 1994). Laws of England 158 (1769). 


registration and community-notification law. See mz. | TBTESS: 7. 1. ‘The act or an instance of going or 


; coming back; return or reentry <free entry, Ss 
ON ea and regréss>. 2. The right or liberty of te back; 
registration-based quorum. See QUORUM. reentry. Cf. EGREss; inGREsS. 3. Hist. The right to 


registration statement. A document containing de- repayment or compensation; recourse:— regress 
tailed information required by the SEC for the pub- (ri-gres), vb. * 
lic sale of corporate ‘securities. © The statement in- | regressive tax. See TAX. 


cludes the prospectus to be supplied to prospective : : . 
buyers. oh ps tibial (Cases: Recurities Regulation regula (reg-ye-la). [Latin] A rule. 


25.10-25.35. C.J.S. Securities Regulation §§ 82-91.] regula generalis (reg-ya-lo jen-o-ray-lis). [Latin} A 
registration system. Patents. A patent system in which general rule, esp. of a court. — Abbr. reg. gen.; ¥-§- 

an invention is given patent protection when it is Pl. regulae generales. 

registered, without being subjected to official exami- re lacitandi -ye-le plas-e-tan-d1). [Latin] 

nation. @ The United States operated under a regis- ee iid of srl “Abbr. reg. pl. »E 

tration system from 1790 until 1793. Cf. EXAMINATION 


regula regulans (reg-ya-la reg-ye-lanz). [Law Latin] 
registrum brevium (ri-jis-tram bree-vee-am). [Latin] eee tue eee rules 
Hist. The register of writs. — Abbr. reg. brev. regula Catoniana (reg-yo-la kay-toh-nee-ay-na or ke- 
: aes 2 . i toh-). [Latin “rule attributed to Cato"] Roman law. 
is ahd tsa bi rin joo-di-kay peo) {Latin] | The principle that the lapse of time does not cure 
Hist. The register of judicial writs. — Abbr. reg. jud. something void at the outset. ® This principle, 
registrum originale (ri-jis-trem ¢-rij-e-nay-lee). [Latin] named for the Roman legal scholar Cato, was ordi- 
Hist. The register of original writs. — Abbr. reg. orig. narily used to set aside a bequest when the testator 


SYSTEM. 
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did not have the capacity to make the bequest. — 
Also termed Catoniana regula. 


regular army. See ARMY. 
regular course of business. See COURSE OF BUSINESS. 


regular election. See general election (1) under ELEC- 
TION (3). : . 


regular income. See INCOME. 
regular life policy. See life policy under INSURANCE POLI- 
cy. 


regular meeting. See MEETING. 

regular process. See PROCESS. 

regular session. See sEssION (1). 
% 

regular term. See TERM (5). 

regular use. See vse (1). 


regulation, n. 1. The act or process of controlling by 
rule or restriction <the federal regulation of the 
airline industry>. 2. ByLAw () <the CEO referred to 
the corporate regulation>. 3. A rule or order, hav- 
ing legal force, usu. issued by an administrative 
agency <Treasury regulations explain and interpret 
the Internal Revenue Code>. — Abbr. reg; Reg. — 
Also termed (in sense 3) agency regulation; subordinate 
Fi Seales delegated legislation. See MERIT REGULATION. 
(Cases: Administrative Law and Procedure 
381-427. CJ.S. Public Administrative Law and Pro- 
cedure §§ 87-114.] — regulatory, regulable, adj. — 
regulate, vb. 
proposed regulation. A draft administrative regula- 
tion that is circulated among interested parties for 
comment. — Abbr. prop. reg. [Cases: Administra- 
tive Law and Procedure €9392. C.J.S. Public Ad- 
ministrative Law and Procedure §§ 103, 105.] 


Regulation A. An SEC regulation that exempts stock 


offerings of up to $5 million from certain registra- 
tion requirements. [Cases: Securities Regulation 
€18.18. C.J.S. Securities Regulation § 69.] 


Regulation D. An SEC regulation that exempts certain 


stock offerings (such as those offered by private sale) 
from registration under the Securities ket of 1933. 
(Cases: Securities Regulation 18.11. C.J.S. Securi- 
ties Regulation § 64.) 


Regulation Fair Disclosure. An October 2000 SEC 


rule requiring companies to disclose material infor- 
mation to all investors at the same time. @ The 
regulation is intended to prevent some investors 
from receiving advance information about earnings, 
mergers and acquisitions, product discoveries, 
‘changes in auditors, and any other information that 
a reasonable investor would consider in making an 
investment decision. — Often shortened to Regula- 
tion FD, Reg. FD. 


Regulation FD. See REGULATION FAIR DISCLOSURE. 
Regulation J. A Federal Reserve Board regulation that 


governs the collection of checks by and the transfer 
of funds through member banks. [Cases: Banks and 
Banking €°188.5, 356. C.J.S. Banks and Banking 
§§ 445-451, 656-659.) 


Regulation Q. A Federal Reserve Board regulation 


that sets interest-rate ceilings and regulates advertis- 


rehearing 


ing of interest on savings accounts. @ The Bankin 
Act of 1938 is the basis of this regulation, which 
applies to all commercial banks. [Cases: Banks and 
Banking 359. C.J.S. Banks and Banking §§ 661- 
662.) 


Regulation T. A Federal Reserve Board regulation 
that limits the amount of credit that a securities 
broker or dealer may extend to a customer, and that 
sets initial margin requirements and payment rules 
for securities transactions. @ The credit limit and 
margin rules usu. require the customer to provide 
between 40 and 60% of the purchase price. (Cases: 
Securities Regulation €45.11-].... 


Regulation U. A Federal Reserve Board regulation 
that limits the amount of credit that a bank may 
extend to a customer who buys or carries securities 
on margin. [Cases: Securities Regulation 45.26. 
C.J.S. Securities Regulation § 118.) 


Regulation X. A HUD regulation that implements the 
provisions of the Real Estate Settlement Procedures 
Act. See REAL ESTATE SETTLEMENT PROCEDURES ACT. 
(Cases: Consumer Credit €=50. C.J.S. Interest and 
Usury; Consumer Credit § 326.) 


Regulation Z. A Federal Reserve Board regulation 
that implements the provisions of the federal Con- 
sumer Credit Protection Act for member banks. See 
CONSUMER CREDIT PROTECTION AcT. [Cases: Consumer 
Credit 32. C.J.S. Interest and Usury; Consumer Credit 
§ 318] 


regulatory agency. See AGENCY (8). 
regulatory offense. See OFFENSE (1). 
regulatory-out clause. See FER-OUT CLAUSE. 


regulatory search. See administrative search under 
SEARCH. 


rehabere facias seisinam. See HABERE FACIAS SEISINAM. 


rehabilitation, n. 1. Criminal law. The process of seek-" 
ing to improve a criminal’s character and outlook so 
that he or she can function in society without com- 
mittingyother crimes <rehabilitation, is a traditional 
theory of criminal punishment, along with deter- 
rence and retribution>. Cf. pErERRENCE; RETRIBUTION 
(). [Cases: Seatencing and Punishment @45. C.J.S. 
Criminal Law §§ 1458, 1472,°..1479, 1492-1495, 
1530.] 2. Evidence. The restoration of a witness's 
credibility after the witness has been impeached 
<the inconsistencies were explained away during 
the prosecution’s rehabilitation of the witncss>. 
[Cases: Witnesses @=410-416. CJS. Witnesses 
§§ 776-787.] 3. ytaileaar The process of reorga- 
nizing a debtor's financial affairs — under Chapter 
11, 12, or 13 of the Bankruptcy Code — so that the 
debtor may continue to exist as a financial entity, 
with creditors satisfying their claims from the debt- 
or's future earnings <the corporation's rehabilita- 
tion was successful>. — Also termed debtor rehabilita- 
tion. Cf. LiquiDaTION (4). (Cases: Bankruptcy €3501, 
3671, 3701. CJ.S. spin §§ 368, 416, 433.] — 
rehabilitative, adj. — rehabilitate, vb. 


rehabilitative alimony. See ALIMONY. 


rehearing. A second or subsequent hearing of a case 
or an appeal, usu. held to consider an alleged error 
or omission in the court's judgment or opinion <the 


reh'g 


appellant, dissatisfied with the appellate court's rul- 
ing, filed a motion for rehearing>. — Abbr. reh'g. 
Cf. rnearcument. (Cases: Administrative Law and Pro- 
cedure @480; Federal Civil Procedure @=928; Mo- 
tions 39. C.J.S. Motions and Orders §§ 39-40; Pub- 
lic Administrative Law and Procedure §§ 161-162.] 


reh’g. abbr. REHEARING. 
rei (ree-1). pi. REUS. 
. reif (reef). Scots law. Robbery. 


reification (ree-o-fi-kay-shen), n. 1. Mental conversion 
of an abstract concept into a material thing. 2. Civil 
procedure. Identification of the disputed thing in a 
nonpersonal action and attribution of an in-state 
situs to it for jurisdictional purposes. 3. 7 
law. Embodiment of a right to payment in a writing 
(such as a negotiable instrument) so that a transfer 
of the writing also transfers the right. — reify (ree-o- 
fi or ray-), vb. 


rei interitus (ree-1 -in-ter-o-tas). (Latin) Hist. The de- 
struction of a thing. 


rei interventus (ree-1 in-ter-ven-tas), n. [Latin “things 
intervening”)] Actions or efforts ad one party to a 
contract with the consent of the other party, so that 
the one party has made a partial‘ performance and 
the other cannot repudiate without being in breach. 


reimbursement, n. 1. Repayment. 2. Indemnifica- 
tion. — reimburse, vb. . 


reimbursement alimony. See ALIMONY. 


re infecta (ree in-fek-te). [Latin] Hist. The thin not 
having been done; the performance having failed. 


reinscription, n. Civil law. A second or renewed recor- 
dation of a mortgage or other title document. 
[Cases: Mortgages €96.] — reinscribe, vb. 


reinstate, vb. To place again in a former state or 
position; to restore <the judge reinstated the judg- 
ment that had been vacated>. — reinstatement, n. 


reinsurance. Insurance of all or part of one insurer’s 
risk by a second insurer, who accepts the risk in 
exchange for a percentage of the original premi- 
um. — Also termed reassurance. (Cases: Insurance 
€=3593.] 


tisks, } mergers, 
excess insurance,'‘and In other connections that It now 
lacks a clean-cut field of operation. Reinsurance, to an 
png eloat fol lle a paid by 
Coe acre company i ete ora in of its 
ion oO 


tisks for a stipulated 
lability Of the raneuer fe solely to the reinsured, which Is 
the company, and In 


ceding , and in which contract the cedin: 
cone ee Coes wen ee Oe en, 
handles afl matters prior to and subsequent to loss.” 13A 
John Alan A) ee Oe leman, insurance Law efid 
Practice § 7681, at 479-80 (1976). : 


"The | off of risk by means of reinsurance traditionally 
serves three basic purposes. First, relnsurance can increase 
pe of the Insurer to nor risk. The Insurer may 
be to take on larger individual risks, or a large 
number of smaller risks, or a combination of both.... 
Secondly, reinsurance can promote financial stability by 
ameliorating the adverse consequences of an ring Hence 
accumulation of fosses or of qe catastrophic losses, 
because these will, at least [In part, be absorbed by reinsur- 
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ers. Thirdly, reinsurance can stren 
Insurer from the point of 


margin,’ expressed as a ratio of 

net premium income over and free reserves.” P.T, 

: O'Neill & J.W. Wolonleck, Law of Reinsurance in 
England and Bermuda 4 (1998). 


excess reinsurance. Reinsurance in which a reinsur- 
er assumes liability only for an amount of insur- 
ance that exceeds a specified sum. See excess insur- 
ance under INSURANCE. 


facultative reinsurance. Reinsurance of an individ- 
ual risk at the option (the “‘faculty"’) of the reinsur- 
er. (Cases: Insurance €°3593.) 


reinsurance. Reinsurance (esp. of marine in- 
surance) that cannot be canceled or modified. 


treaty reinsurance. Reinsurance under a broad 
agreement of all risks in a given dass as soon as 
they are insured by the direct insurer. [Cases: 
Insurance @3593.] Ls 


reinsurance treaty. A contract of reinsurance (usu. 
long-term) covering different classes or lines of busi- 
ness of the reinsured (such as professional liability, 
property, etc.) and obligating the reinsurer in ad- 
vance to accept the cession of covered risks. @ Rather 
than receive individual notice of each specific daim 
covered, the treaty reinsurer Nie aasbenlh receive 
pee reports Higbee basic information on the 
losses paid. —- Also termed treaty of reinsurance. See 
BORDEREAU. Cf. FACULTATIVE CERTIFICATE. [Cases: In- 
surance €3593.} 


reinsured, n. An insurer that transfers all or part of a 
risk it underwrites to a reinsurer, usu. along with a 
peicuag of the original premium. — Also termed 
cedent, cedant. (Cases: Insurance $93592.] 


reinsurer. An insurer that assumes all or part of a risk 
underwritten by another insurer, usu. in exchange 
for a percentage of the original premium. [Cases: 
Insurance €3593.] 


reinvested dividend. See DIVIDEND. 


reinvestment. 1. The addition of interest earned on a 
monetary investment to, the principal sum. 2. A 
second, additional, or repeated investment; esp., the 
application of dividends or other distributions to- 
ward the purchase of additional shares'{48 of a stock 
or a mutual fund). ont 

reissuable error. Patents. A wpe of nondeceptive mis- 
take in a patent that ma co! ‘in a reissue 
patent. 35 USCA § 259. (Cases: Patents 136. 
C.J.S. Patents § 238.] 


reissuable note. See NOTE (1). 


reissue. 1, An abstractor’s certificate attesting to the 
correctness of an abstract. @ A reissue is an impor- 
tant precaution when the abstract comprises an orig- 
inal abstract brought down to a certain date and 
then several later continuations or extensions. 
[Cases: Abstracts of Title 3. C.J.S. Abstracts of Title 
§§ 6~20.] 2. See reissue patent under PATENT (3). 


reissue patent. See PATENT (9). 


rei suae providus (ree-i s[y]oo-ee pre-vi-des). [Latin] 
Hist. Careful of one’s property. 


RN tee ee 


acre vesonyaceet 


cece ee a CARRIER ATE Meee tenn ey 
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“Interdiction, whether voluntary or judicial, can only be 
recalled or removed by an interlocutor of Court, and it 
affords a ground on which to apply for the removal of 
the restraint imposed by interdiction that the interdicted has 
become rei suae ." John Trayner, Trayner's Latin 
Maxims 546-47 (4th ed, 1894). 


REIT (reet). abbr. REAL-ESTATE INVESTMENT TRUST. 
reject, assume or. See ASSUME OR REJECT. 


rejecting, n. A parent's or caregiver's attern of refus-. 


ing to acknowledge a child's worth or legitimate 
needs. Cf. ISOLATING; IGNORING. 


rejection. 1. A refusal to accept a contractual offer. 
iCases: Contracts €21.] 2. A refusal to accept ten- 
dered goods as contractual performance. © Under 
the UCC, a buyer's rejection of nonconforming 
goods must be made within a reasonable time after 
tender or delivery, and notice of the rejection must 
be given to the seller. UCC § 2-602. [Cases: Sales 
168(4), 179(6). C.J.S. Sales §§ 192, 194-198.] CE. 
REPUDIATION (2); RESCISSION; REVUCATION (1). 3. Parlia- 
mentary law. Failure of adoption or ratification. See 
Lost (3). 4. Patents. A patent examiner's finding in an’ 
office action that a claim in an application is unpat- 
entable. Cf. OBJECTION (4); RESTRICTION (4). (Cases: 
Patents S108. C.].S. Patents §§ 144, 148-151.) — 
reject, vb. 
egation rejection. Rejection of a patent claim 
onthe ‘ound that it is a list of cnrelsted elements 
that, taken together, do not assert a claim. (Cases: 
Patents 25. C.J.S. Patents § 86.] 


alternativeness rejection. Rejection of a patent 
claim on the ground that it seeks a broad monopo- 
ly on she invention as disclosed and on other 
unspecified variations. @ For example, a claim 
ane a phrase such as “and similar materials” 
would probably be too broad to be allowed. [Cases: 
Patents 124. C.J.S. Patents § 210.] 


duplicate-claiming rejection. The nonart rejection 
of a patent claim because it is not substantially 
different from another claim. 


exhausted-combination rejection. See old-combination 
rejection. 

failure-to-disclose-best-mode rejection. Rejection of 
a patent application on the ground that the inven- 
tor has not disclosed the best way to use the 
invention. ® To warrant rejection, the examiner 
must find deliberate concealment or a description 
so poorly drafted as to amount to concealment. 
[Cases: Patents 98. C.].S. Patents §§ 137-189.] 


final rejection. A patent examiner's finding, in a 
second or subsequent office action, that a claim in 
an application is unpatentable on the merits. @ A 
final rejection is maue in the final office action. 
Despite the misleading name, a final rejection 
need not end the prosecution. The rejection can 
be appealed, or the application can be reexamined 
or continued in another application. A rejection 
may also be appealed to the Board of Patent 
Appeals and Interferences. A decision of that 
Board may be reviewed by the U.S. District Court 
for the District of Columbia or appealed to tne 
U.S. Court of Appeals for the Federal Circuit. 35 
USCA §§ 141-145. [Cases: Patents €-108. CJ.S. 
Patents §§ 144, 148-151.] 


rejection 


“formal rejection. Rejection of a patent claim be- 
rej | P 


cause of an error in format rather than substance. 
© A formal rejection is actually an objection rather 
than a rejection, since it requires no substantive 
change in the claim. — Also termed nonart rejection. 
[Cases: Patents 104. C.J.S. Patents §§ 145-147, 
149-151, 173-175.] 


functional rejection. Rejection of a patent claim on 
the grounds that it broadly claims a function but 
does not disclose enough structure to account for 
achieving that function. See FUNCTIONAL LIMITATION. 
[Cases: Patents €7101(8).] 


inaccuracy rejection. Rejection of a patent claim on 
the ground that it is not consistent with the de- 
scription. 

incompleteness rejection. er ieee of a patent ap- 
plication on the ground that an element of the 
device or a step in the process has been left out. 


interference-estoppel rejection. Rejection of a patent 
re on the ee that the applicant failed to 
bring the claim into a previous interference con- 
test in which .its priority could have been deter- 
mined. (Cases: Patents €112.4.] 

judicially created double-patenting rejection. Rejec- 
ton of a patent application on the ground that the 
invention is an obvious variation of another pat- 
ented invention by the same inventor. — Also 
termed obviousness-type double-patenting rejection. 
(Cases: Patents €=120.] 


lack-of-antecedent-basis rejection. Rejection of a 
patent application on the ground that a reference 
either in the specification or in the claim is miss- 
ing. 
lack-of-enablement rejection. See nonenablement rejec- 
tion. 


lack-of-utility rejection. Rejection of a patent claim 
on the ground that the invention is inoperative, 
frivolous, fraudulent, or against the public interest. 
@ The classic examples are perpetual-motion ma- 
‘Chines (inoperative), cures for the common cold 
(frivolous because believed \impossible, and also 
probably fraudulent), and gambling devices (for- 
merly seen as against the public interest). [Cases: 
Patents $46. C.J.S. Patents §-59.] 


new-matter rejection. Rejection of a patent claim on 
the ground that an amendment contains new mat- 
ter. (Cases: Patents $109. C.J.S. Patents §§ 152- 
155.] 


nonart rejection. See formal rejection. 


nonenablement rejection. Rejection of a patent 
claim on the ground that its specification does not 
teach enough to enable a person skilled in the art 
to make and use the invention. — Also termed 
lack-of-enablement rejection. (Cases: Patents ¢-99. 
C.J.S. Patents § 139.] 

obviousness-type double-patenting rejection. See ju- 
dicially created double-patenting rejection. 
old-combination rejection. Rejection of a patent 
claim on the ground that, despite the fact that one 


or more elements perform in a different way, all 
the elements perform the same function as a previ- 


rejoinder 


ously patented invention. © The improved element 


may be patentable, but the combination may not. 


be. — Also termed exhausted-combination rejection. 
[Cases: Patents €26(1.1).] 


rejection. Rejection of a patent application 
on the ground that the language is so wordy and 
tedious that it tends more to hide than to disclose 


the invention. 


rejection on issues of interference. Rejection of a 
atent claim on the ground that the applicant has 
tba a final judgment of priority regarding the 
claim in an interference contest. (Cases: Patents 
@112.4.) 


same-invention double-patenting rejection. See statu- 
tory double-patenting rejection. 

Section 101 rejection. Rejection of a patent applica- 
tion on the ground that it is based on nonstatutory 
subject matter..35 USCA § 101. 


Section 102 tion. Rejection of a patent applica- 
tion for lack of novelty. 35 USCA § 102. (Cases: 
Patents 37. C.J.S. Patents §§ 29-30.) 


Section 103 rejection. Rejection of a patent applica- 
tion for obviousness. 35 USCA § 103. [Cases: Pat- 
ents 16.1. C.J.S. Patents § 64.] 


Section 112 rejection. See vague-and-indefinite rejec- 
tion. : 

shotgun rejection. Slang. Denial of all or almost all 
claims in a patent application by the U.S. Patent 
and Trademark Office, esp. in the first office ac- 
tion. 


statutory double-patenting rejection. Rejection of a 
patent application on the ground that the inven- 
tion is the same subject matter as an already- 
patented invention by the same inventor. © This 
rejection is based on 35 USCA § 101. — Also 
termed same-invention double-patenting rejection. 
(Cases: Patents $120.] 


undue-breadth rejection. Rejection of a patent claim 
on the ground that it seeks a patent monopoly on 
more than the invention. @ For instance, a func- 
tional claim is too broad if it purports to include 
every other possible way of accomplishing a func- 
tion. A claim on: a chemical is more likely to be 


rejected for undue breadth than a claim on a’ 


machine, because,,future discoveries are less pre- 
dictable. [Cases:./ Patents €°124. C.J.S. Patents 
§ 210.) 


undue-multiplicity-of-claims rejection. Rejection of 
a patent application on the ground that it makes 
an unreasonable number of claims. See AGGREGA- 
TION OF CLAIMS. 

vague-and-indefinite rejection. Rejection of a pat- 
ent claim on the ground that a person of ordinary 
skill in the art could not clearly understand it. © 
For example, terms used in more than one sense 
could make the meaning unclear. — Also termed 
Section 112 rejection. (Cases: Patents 101 (6).} 


rejoinder, n. Common-law pleading. The defendant's 
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related good. Trademarks. A good that infringes a 


trademark because it appears to come from the same 
source as the marked good, despite not competin 
with the marked . © For example, a cutting too 
named “McKnife” might infringe the McDonald's" 
trademark as a related good. 


related proceeding. Bankruptcy. A proceeding that in- 


volves a claim that will affect the administration of 
the debtor's estate (such as a tort action between the 
debtor and a third party), but that does not arise 
under bankruptcy law and could be adjudicated in a 
state court. @ A related proceeding must be adjudi- 
cated in federal district court unless the parties 
consent to bankrupt sour jurisdiction or unless 
the district court refers the matter to the bankruptcy 


court or to state court. — Also termed noncore pro- 
ceeding. Cf. CORE PROCEEDING (1). [Cases: Bankru 


3~-2063. C.J.S. Bankruptcy §§ 5, 9-12, 1418, 
17-18, 22.) 


related right. See NEIGHBORING RIGHT. 
relation. See RELATIVE. 
relation back, n. 1. The doctrine that an act done at a 


later time is, under certain circumstances, treated as 
though it occurred at an earlier time. @ In federal 
civil procedure, an amended pleading may relate 
back, for purposes of the statute of limitations, to the 
time when the original pleading was filed. Fed. R. 
Civ. P. 15(c). (Cases: Limitation of Actidhns €127. 
C.J.S. Limitations of Actions § 235.] 2. A judicial appli- 
cation of that doctrine. — Also termed doctrine o 
relation back. Cf. NUNC PRO TUNC. — relate back, vb. 


relationship. The nature of the association between 


two or more people; esp., a legally recognized associ- 
ation that makes a ditierence: in the participants’ 
legal rights and duties of care. 


attorney-client relationship. The formal legal rep- 
resentation of a person by a lawyer. @ An attorney- 
client relationship may be found, for disciplinary 
purposes, without any formal agreement. 
confidential relationship. 1. See fiduciary relation- 
ship. 2. Trade secrets. D relationaitp in which one 
person has a duty to the other not to disclose 
proprietary information. @ A confidential relation- 
ship can be expressly established, as by the terms 
of an employment contract. It can also. be implied 
when one person knows or should kgow that the 
information is confidential, and the other person 
reasonably believes that the first person has con- 
sented to keep the information confidential. A 
confidential relationship might be implied, for in- 
stance, between two people negotiating the sale of 
a business. 


doctor-patient relationship. The association be- 
tween a medical provider and one who is being 
diagnosed or treated. @ The relationship imposes a 
duty on the doctor to ensure that the patient gives 
informed consent for treatment. 

employer-employee relationship. The association be- 
tween a person employed to perform services in 
the affairs of another, who in turn has the right to 
control the person's physical conduct in the course 


of that service. ® At common law, the relationshi 


answer to the plaintiff's reply (or replication). [Cases: 
was termed “master-servant.” That term is still 


Pleading 183. C.J.S. Pleading § 229.] — rejoin, vb. 
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used often, but “employer~employee” dominates 
in modern legal usage. 


fiducial relationship. See trust relationship. 


fiduciary relationship. A relationship in which one 
person is under a duty to act for the benefit of 
another on matters within the scope of the rela- 
tionship. @ Fiduciary relationships — such as trus- 
tee-beneficiary, guardian-ward, principal-agent, 
and attorney-client — require an unusually high 
degree of care. Fiduciary relationships usu. arise 
in one of four situations: (1) when one person 
places trust in the faithful integrity of another, 
who as a,result gains superiority or influence over 
the first, (2) when one person assumes control and 
responsibility over another, (3) when one person 
has a duty to act for or give advice to another on 
matters rome within the scope of the relationship, 
or (4) when there is a specific relationship that has 
traditionally been recognized as involving fiduciary 
duties, as with a lawyer and a client or a stockbro- 
ker and a customer. — Also termed fiduciary rela- 
tion; confidential relationship. Cf. special relationship 
master-servant relationship. The association be- 
tween one in authority and a subordinate, esp. 
between an employer and an employee. @ At com- 
mon law, this term also designated the husband- 
wife relationship for purposes of analyzing loss of 
consortium, but that usage is now obsolete. — Also 
termed employer-employee relationship. See MASTER AND 
SERVANT. 


parent-child relationship. The association between 
an adult and a minor im the adult’s care, esp. an 
offspring or an adoptee. @ The relationship impos- 
es a high duty of care on the adult, including the 
duties to support, to‘ rescue, to supervise and 
control, and to educate. 


professional relationship. An association that in- 
volves one person’s reliance on the other person’s 
specialized training. @ Examples include one’s rela- 
tionship with a lawyer, doctor, insurer, banker, 
and the like. 

special relationship..A nontiduciary relationship 
having an element of trust, arising esp. when one 
person trusis another to exercise a reasonable 
degree of.care and the other knows or ought to 
know about the reliance. Cf. fiduciary relationship. 
rae rae roi Servant @30(1.15); Late 
12. C..S. Em Employee Relationship § 60; 
Torts §§ 59-66.) . 


trust relationship. An association based on one 

person’s reliance on the oer pon specialized 

training. — Also termed fiducial relationship. 
relationship rape. See rare. 


relative, n. A person connected with another by blood 
or affinity; a person who is kin with another. — Also 
termed relation; kinsman. Cf. NEXT OF KIN (D. 


blood relative. One who shares an ancestor with 
another. 


collateral relative. A relative who is not in the 
direct line of descent, such as a cousin. (Cases: 
Descent and Distribution 32-41. C.J.S. Descent 
and Distribution §§ 29, 38~49.] 


release 


relative by a Saye A person who is related not by 
marriage or by blood or by adoption, but solely as 

’ the result of a marriage. @ A person is a relative by 
affinity (1) to any blood or adopted relative of his 
or her spouse, and (2) to any spouse of his or her 
blood and adopted relatives. Based on the theory 
that marriage makes two people one, the relatives 
of each spouse become the other spouse’s relatives 
by affinity. See arrinity. 


relative of the half blood. A collateral relative who 
shares one common ancestor. @ A half brother, for 
example, ‘is a relative of the half blood. See half 
blood under BLoop. 


relative confession. See CONFESSION. 


relative-convenience doctrine. The principle that an 
injunction or other equitable relief may be denied if 
granting it would cause one party great inconve- 
nience but denying it would cause the other party 
liule or no inconvenience. (Cases: Injunction $23. 
C.J.S. Injunctions § 35.) 


relative fact. See FACT. 
relative nullity. See NULLITY. 
relative power. See POWER (5). 


relative-responsibility statute. A law requiring adult 
- children to agave or provide basic necessities for 
their indigent elderly parents. 


relative right. See RIGHT. 
relative simulated contract, See CONTRACT. 


relator. 1. The real party in interest in whose name a 
state or an attorney general brings a lawsuit. See ex 
REL. (Cases: Attorney General 69. C.J.S. Attorney 
General §§ 11, 15.] 2. The applicant for a writ, esp. a 
writ of mandamus, prohibition, or quo warranto. 
[Cases: Mandamus 144; Prohibition €@19; Quo 
Warranto ¢=30. og: Mandamus §§ 278, 280, 

287-288; Prohibition §§ 10, 33; Quo Warranto § 57.) 
8. A person who furnishes information on which a 

,, vil or criminal case is based; an informer. 


‘Biatrix (ritay-triks). Archaic. A female relator. 


relaxatio (ree-lak-say-shee-oh)... [Law Latin) Hist. An 
instrument by which one relinquishes a right or 
claim to another; a release. . 


release, n. 1. Liberation from an obligation, duty, or 

demand; the act of giving up a right or claim to the 

person against whom it could have*been enforced 

<the employee asked for a release from the non- 

compete agreement>. — Also termed discharge; sur- 

render. 2. The relinquishment or concession of a 
right, title, or claim <Benson’s effective release of 
the claim against Thompson's estate precluded his 
filing a lawsuit>. [Cases: Release 1], C.J.S. Release 
§§ 2-3, 5-8, 19.] 3. A written discharge, acquittance, 
or receipt; specif., a writing — either under seal or 
supported by sufficient consideration — stating that 
one or more of the worker's contractual or compen- 
satory rights are discharged <Jones signed the re- 
lease before accepting the cash from Hawkins>. @ 
Beneficiaries of an estate are routinely required to 
sign a release discharging the estate from further 
liability before the executor or administrator distrib- 
utes the property. 4. A written authorization or 


release clause 


permission for publication <the newspaper obtained 
a release from the witness before printing his picture 
on the front page>. 5. The act of conveying an 
estate or right to another, or of legally disposing of it 
<the release'of the easement on February 14>. 6. A 
deed or document effecting a conveyance <the a ie 


description in the release was defective>. See deed of 


release under peep. (Cases: Deeds @23.] 7. The 
action of freeing or the fact of being freed from 
restraint or confinement <he became 4 model citi- 
“zen after his release from prison>. 8. A document 
giving formal discharge from custody <after the 
sheriff signed the release, the prisoner was free to 
go>. — release, vb. 


conditional release. 1. A discharge from an obli- 
gation based. on some condition, the failure of 
which defeats the release. 2. An early discharge of 
a prison inmate, who is then subject to the rules 
and regulations of ‘parole. (Cases: Prisons >15(6). 
C.J.S. Prisons and Rights of Prisoners § 154.] 

mutual release. A simultaneous exchange of releas- 
es of legal claims held by two or more parties 
against each other. 


partial release. A release of a portion of a credi- 
tor’s claims against property: esp., a mortgagee's 
release of specified parcels covered by a blanket 
mortgage. [Cases: Mortgages €7310. C.J.S. Mort- 
gages § 488.] 


study release. A program that allows a prisoner to 
be released for a few hours at a time to attend 
classes at a patel college or technical insutu- 
tion. — Also term duds Fatloual: 


unconditional release. The final discharge of a pris- 
on inmate from custody. 


release clause. Real etaiz. 1. A blanket-mortgage pro- 
vision that enables the mortgagor to obtain a release 
from the mortgage of a specific portion of the prop- 
erty upon paying a specific (usu. more than pro 
rata) portion of the loan. © Mortgagees commonly 
indude a clause that disallows 2 partial release if the 
mortgagor is in default on any part of the pag 
[Cases: Mortgages $310. C.J.S. Mortgages § 488.] 2. 
A purchase-agreement provision that allows a seller 
who has accepted an offer containing a contingency 
to continue to market the property and accept other 
offers. @ If the seller accepts another buyer's offer, 
the original buyer:typically has a specified time (such 
as 72 hours) to waive the contingency (such as the 
sale of the buyer’s present house) or to release the 
seller from the agreement. (Cases: Vendor and Pur- 
Word 79. C.j.S. Vendor and Purchaser §§ 125, 
1] 


release deed, See DEED. 


releasee. 1. One who is released, either physically or 
by contractual discharge. [Cases: Release €>26. 
i ep Release § 49.] 2. One to whom an estate is 
released. 


release of mortgage. A written document thdt dis- 
charges a mortgage upon full payment by the bor- 
rower and that is publicly recorded to show that the 
borrower has fal equity in the property. [Cases: 
a i @=>309, 314. CJS. Mortgages §§ 451, 
465-466, 477-479, 488.] 
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release on recognizance. The pretrial release of an 
arrested person who promises, usu. in writing but 
without supplying a surety or posting bond, to ap- 
pear for trial at a later date. — Abbr. ROR. — Also 
termed release on own recognizance. See RECOGNIZANCE. 
[Cases: Bail €=40. C.J.S. Bail; Release and Detention 
Pending Proceedings § 8.] 


releaser. See RELEASOR. 


release to uses. Conveyance of property, by deed of 
release, by one party to another for the benefit of 
the grantor or a third party. See deed of release under 
DEED; STATUTE OF USES; USE (4). (Cases: Deeds €23.] 


releasor. One who releases property or a claim to 
another, — Also spelled releaser. (Cases: Release S 1. 
C.J.S. Release §§ 2-3, 5-8, 19.) 


relegatio (rel-a-gay-shee-oh), n. [fr. Latin relegare “to 
send away”) Roman law. Temporary. or permanent 
banishment of a condemned criminal ror Rome 
and the criminal's native province, without loss of 
citizenship or forfeiture of all the criminal's proper- 
ty. Cf. DEPORTATIO. . 


eee he expulsion of a citizen ordered elther by an 
admin act of a @ oF fudgment in a 
yar was sometimes 


ion of the whole or of a: part of the of the 

condemned person, of citize! ement 

In a certain place. A milder form of was the 
usion of the wrongdoer from 


relegation, n. 1. Banishment or exile, esp. a tempo- 
ay one. 2. Assignment or delegation. — relegate, 
vb. 


relevance. The fact, quality, or state of being relevant, 


relation or pertinence to the issue at hand. — Also 
termed relevancy. (Cases: Criminal Law @338; Evi- 
dence $99. C.J.S. Criminal Law §§ 710, 730; Evi- 
dence §§ 2-5, 197-199, 204, 206.] 


relevancy. See RELEVANCE. 


relevant, adj. Logically connected and tending to 
prove or disprove a matter in issue; having apprecia- 
uble probative value — that is, rationally tending to 
persuade 34 of the probability or ibility of 
some alleged fact. Cf. MATERIAL (2), (8). (Cases: Cnmi- 
nal Law 338; Evidence 299. C.J.S. Criminal Law 
§§ 710, 730; Evidence §§ 2-5, 197-199, 204, 206.] 
“The word ‘relevant’ means that any two facts to which It is 
appiled are so related to each other that according to the 
common course of events one elther taken by ttself or in 
connection with other facts proves or renders probable the 
past, present, or future existance or non-existence of the 
other.” James Fitzjames Stephen, A Digest of the Law of 
Evidence 2 (4th ed. 1881). 


relevant art. See art. 
relevant evidence. See EVIDENCE. 
relevant market. See MARKET. 


reliance, n. Dependence or trust by a person, esp. 
when combined with action based on that depen- 
dence or trust. — rely, vd. 


detrimental reliance. Reliance by one party on the 
acts or representations of another, causing a wor- 
sening of the first party's position. © Detrimental 


i 
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reliance may serve as a substitute for consideration 
and thus make a promise enforceable as a con- 
tract. See promissory estoppel under estorrec. [Cases: 
Estoppel €55, 85, 87. C.J.S. Estoppel §§ 85-86, 
90, $2-93.] 


reliance damages. See DAMAGES. 

reliance interest. See INTEREST (2). 

reliance-loss damages. See DAMAGES. 

reliance materials. See EXPERT-RELLANCE MATERIALS. 


relict (rel-ikt). Archaic. 1. A widow. 2. A surviving 
spouse. 


relicta verificatione (ri-lik-ta ver-o-fi-kay-shee-oh-nee). 
(Latin “his pleading being abandoned”) Hist. A con- 
fession of judgment accompanied by a withdrawal of 
the plea. See COGNoviT ACTIONEM. 


reliction (ri-lik-shan). 1. A process by which a river or 

stream shifts its location, causing the recession of 

water from its bank. [Cases: Navigable Waters €44; 

Waters and Water Courses 93. C.J.S. Navigable 
Waters § 94, Waters §§ 177-182, 184-185.] 2. The 
alteration of a boundary line because of the gradual 
removal of land by a river or stream. See ACCRETION; 
DERELICTION (2). [Cases: Navigable Waters @°44; Wa- 
ters and Water Courses 93. C.J.S. Navigable Waters 
§ 94; Waters §§ 177-182, 184-185.] 


relief, 1. A payment made by an heir of a feudal 

tenant to the feudal lord for the privilege of succeed- 
ing to the ancestor's tenancy. 

“A masne ford could, upon the death of his tenant, on 

the tenant's helr as tenant; but he was not required to do 

so. When he did accept his deceased tenant’s helr as 

tenant, It was typically because the helr had pald the mesne 

lord a su! sum asa for the of 

the tenancy.’ Thomas F. Bargin & Paul G. Haskell, Preface 

to Estates in Lend and Future Interests 6 (2d ed. 1984). 


2. Aid or assistance given to those in need, esp., 
financial aid provided by the state. (Cases: Social 
Security and Public Welfare 4. C.J.S. Social Securi- 
ty and Public Welfare §§ 6, 10, 17.] 3. The redress or 
benefit, esp. equitable in nature (such as an injunc- 


tion or specific performance), that a party asks of a 


court. — Also termed remedy. Cf. REMEDY. 


affirmative relief. The relief sought by a defendant 
by raising a counterclaim or cross-claim that could 
have been maintained independently of the plain- 
tiff's action. 


alternative relief. Judicial relief that is mutually 
exclusive with another form of judicial relief. @ In 
leading, a party may request alternative relief, as 
y asking for both specific performance and dam- 
ages that would be averted by specific perform- 
ance. Fed. R. Civ. P. 8(a). Cf. ELECTION OF REMEDIES. 
[Cases: Specific Performance €127. C.J.S. Specific 
Performance §§ 194-196, 198-199.] 
coercive ans St a relief, either legal or equita- 
ble, in the form of a personal command to the 
defendant that is enforceable by physical restraint. 
interim relief. Relief that is granted on a prelimi- 
nary basis before an order finally disposing of a 
request for relief. 
therapeutic relief. The relief, esp. in a settlement, 
that requires the defendant to take remedial mea- 


remainder 


sures as erro to paying damages. ® An exam- 
ple isa defendant-corporation (in an employment- 
discrimination suit) that agrees to undergo sensi- 
tivity training. — Often shortened to therapeutics. 


religion. A system of faith and worship usu. involving 
belief in a supreme being and usu. containing a 
moral or ethical code; esp., such a system recognized 
and practiced by a particular church, sect, or de- 
nomination. @ In construing the protections under 
the Establishment Clause and the Free Exercise 
Clause, courts have interpreted the term religion 
quite broadly to include a wide variety of theistic 
and nontheistic beliefs. [Cases:, Religious Societies 
1. CJ.S. Religious Societies 8§ 2-5, 7-13.] 


state religion. A religion promoted, taught, or en- 
forced by a government's acts‘to the exclusion of 
other religions. 


religion, freedom of. See FREEDOM OF RELIGION. 


Religion Clause. In the Bill of Rights, the provision 


stating that “Congress shall make no law respecting 
an establishment of religion or prohibiting the free 
exercise therecf." U.S. Const. amend. I. @ Some 
writers use the plural form, “Religion Clauses,"’ to 
mean both the Establishment Clause and the Free 
Exercise Clause, thus emphasizing the asserted com- 
mon purpose of the two provisions. [Cases: Constitu- 
tion. Law 84. CJ.S. Constitutional Law 
§§ 513-517.] 


religious corporation. See coRPoRATION. 


religious-exemption statute. See FAITH-HEALING EXEMP. 
TION. 


religious liberty. See LIBERTY. 


Religious Test Clause. The clause of the U.S. Consti- 
tution that prohibits the use of a religious test as a 
qualification to serve in any office or public trust. 
U.S. Const. art. VI, par. 3, cl. 2. — Also termed No . 
Religious Test Clause. ° ; 


relinquishment, n. The abandonment of a right or 

tything. — relinquish, vb. 

reliqua (rel-o-kwo). [Latin] Ci! law. ‘The remainder of 
a debt after balancing or liquidating an account; 
money left unpaid. Li 


relitigate, vb. To litigate (a case or’ matter) again or 
anew <relitigate the issue in federal court>. — 
itigation, n. 


relocatio (ree-loh-kay-shee-oh). [Latin] Civil law. The 
renewal of a lease; RECONDUCTION (1). 


relocation. 1. Removal and establishment of someone 
or something in a new place. 2. Mining law. Appro- 
riation of a new tract of land for a mining claim, as 
y an owner who wishes to change the boundaries of 
the original tract or by a stranger who wishes to 
claim an abandoned or forfeited tract. [Cases: Mines 
and Minerals €=26. C.J.S. Mines and Minerals 
8§ 101-107.] 8. Civil law. RecONDUCTION (D. 


rem. See IN REM. 


remainder. Property. 1. A future interest arising in a 
third person — that is, someone other than the 
estate’s creator, its initial holder, or the heirs of 
either — who is intended to take after the natural 


remainder bequest 


termination of the preceding estate. ® For example, 
if a grant is “to A for life, and then to B,” B's future 
interest is a remainder. If there is only one preced- 
ing estate and the remainder vests on that estate's 
expiration, the remainder is also termed an executed 
estate. — Also termed remainder estate; eslate in remain- 
der. Cf. EXECUTORY INTEREST; REVERSION; POSSIBILITY OF 
REVERTER. [Cases: Remainders @ 1]. CJ.S. Estates 
§§ 70-71, 77, 79, 81-82.) 

“Whether a remainder Is vested or contingent depends 
upon the pecvage employed. H the conditional element Is 


the description of, or the gift to the 
es-man, then the remainder Is contingent: but ff, 


after words giving a clause is added 
divesting it, the vested. Thus, on a devise to A. 
for fife fg sata Mig de cy Pad Mv yd ie 


ftetime of A. his share to go to these survive, the 

of each child Is vested, su! to be divested by his death. 
But on a devise to A. for fife, remainder to such of his 
children as survive him, the remainder fs contingent.” John 
Chipman Gray, The Ruie Against Perpetuities 86. (1886). 
“Under the names of ‘remainders’ and ‘executory fimita- 
tions,’ various ‘classes of Interests could be created 
in cy, elther at the Common Law or under the 

of Uses. The differences 


; n classes 
were highly technical; and the el involved In np 
a ae Of ihe (ules OF corer won hel a ou 
of pro on to the value obtained.” , The 
Book of English Law 263 (P.B. Falrest ed., 6th ed. 1967). 


accelerated remainder, A remainder that has 
passed to the remainderman, as when the gift to 
the preceding beneficiary fails. [Cases: Remainders 
@>5. C.J.S. Estates §§ 77, 80.] : 


alternative remainder. A remainder in which the 
disposition of property is to take eftect only if 
another disposition does not take effect. 


charitable remainder. A remainder, usu. from a life 
estate, that is given to a charity; for example, “to 
Jane for life, and then to the American Red 
Cross. (Cases: Internal Revenue €°4172(3); Taxa- 
tion $676. C.J.S. Internal Revenue § 532; Taxation 
§§ 1876—1878.] 


contingent remainder. A remainder that is either 
given to an unascertained person or made subject 
to a condition precedent. © An example is “to A 
for life, and then, if B has married before A dies, 
to B.” — Also termed executory remainder, remainder 


subject to a condition precedent. [Cases: Remainders’ | 


1, 4. CJ.S..£states §§ 70-77, 79, 81-82, 88.) 


immediately upon, and no sooner than, the natural expira- 
tion of cular estates that stand In front of it and were 
created simuttaneousty with it." Thomas F. Bergin & Paul G. 
Haskell, Preface to Estates in Land and Future Interests 73 


(2d ed. 1984) 


cross-remainder. A future interest that results when 
particular estates are | ae to two or more persons 
in different parcels of land, or in the same land in 
undivided shares, and the remainders of all the 
estates are made to vest in the survivor or surviv- 
ors, © Two examples of devises giving rise to cross- 
remainders are (1) “to A and B for life, with the 
remainder to the survivor and her heirs," and (2) 
“Blackacre to A and Whiteacre to B, with the 
remainder of A’s estate to B on A's failure of issue, 
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and the remainder of B's estate to A on B’s failure 
of issue.” @ If no tenants or issue survive, the 
remainder vests in a third party (sometimes known 
as the ulterior remainderman). Each tenant in com- 
mon has a reciprocal, or cross, remainder in the 
share of the others. This type of remainder could 
not be created by deed unless expressly stated. It 
could, however, be implied in a will. [Cases: Re- 
mainders 1. C.].S. Estates §§ 70-71, 77, 79, 
81-82.) 


“By a will also an estate may pass by mere imptication, 
sacl Ae toy dot alo gh gle rr ered So also, 


defeasible remainder. A vested remainder that will 
be destroyed if a condition subsequent occurs. @ 
An example is “to A for life, and then to B, but if 
B ever sells liquor on the land, then to C.” — Also 
termed remainder subject to divestment. (Cases: Re- 


mainders 10. C.J.S. Estates §§ 88-89, 91-92.] : 


executed remainder, See vested remainder. 

executory remainder. See contingent remainder. 
indefeasible remainder. A vested remainder that is 
not subject to a condition subsequent; specif., a 
remainder in which the remainderman is certain 
to acquire a present interest sometime in the fu- 
ture and will be entitled to retain the interest 
permanently. — Also termed indefeasibly vested re- 
mainder; remainder indefeasibly vested. 

remainder subject to a condition precedent. See 
contingent remainder. 


remainder subject to divestment. See defeasible re- 
mainder. 


remainder subject to open. A vested remainder that 
is given to a class of persons whose numbers may 
change over time ea | that is to be shared equally 
by each member of the class. @ An example ts “to 
A for life, and then equally to all of B’s children.” 
The class must have at least one member, but 
more can be added over time. — Also termed 
remainder subject to partial divestment; remainder vested 
subject to open. ‘e 

vested remainder. A remainder that is given to an 
ascertained person and that is not” subject toa 
condition precedent. © An example ‘is “to A for 
life, and then to B.” — Also termed executed re- 
mainder, (Cases: Remainders €1. C.J.S. Estates 
§§ 70-71, 77, 79, 81-82.) 


2. The property in a decedent's estate that is not 
otherwise specifically devised or bequeathed in a 
will. See residuary estate under ESTATE (3). [Cases: 
Wills @586. C.J.S. Wills §§ 1176-1179, 1184.] 

remainder bequest. See residuary bequest under BE- 
QUEST. 

remainderer. See REMAINDERMAN. 

remainder estate. See REMAINDER (1). 


remainder indefeasibly vested. See indefeasible remain- 
der under REMAINDER. 


“ote 


+ iveper. 
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remainder interest. The property that passes to a 
beneficiary after the expiration of an intervening 
income interest. @ For example, if a grantor places 
real estate in trust with income to A for life and 
remainder to B upon A's death, then B has a re- 
mainder interest. 


remainderman. A person who holds or is entitled to 
receive a remainder. —- Also termed remainderer, 
remainderperson; remainor. [Cases: Remainders 1. 
C.J.S, Estates §§ 70-71, 77, 79, 81-82.] 


ulterior remainderman. A third party whose future 
interest in a property vests only if all the preced- 
ing recip interests expire. See cross-remainder 
under REMAINDER. 


remainder subject to partial divestment. See remainder 
subject to open under REMAINDER. ; 


remainder vested subject to open. See remainder sub- 
ject to open under REMAINDER. 


remainor, n. See REMAINDERMAN. 


remake rights, ight. The rights to produce one or 

more additional movies or screenplays based on 

what is substantially the same story as is contained in 

the original movie or screenplay for which the rights 

have been granted. [Cases: Copyrights and Intellec- 

tual de 79 @38. C.J.S. Copyrights and Intellectual 
8 


Property §§ 20, 40, 59.) 

remancipate, vb. To mancipate (a thing or person) 
again. 

remand (ri-mand also ree-mand), n. 1. The act or an 
instance of sending something (such as a case, claim, 
or person) back for further action. 2. An order 
remanding a case, claim, or person. 


fourth-sentence remand. In a claim for social-securi- 
ty benéfits, a court’s decision affirming, reversing, 
or modifying the decision of the Commissioner of 
Social Security. @ This type of remand is called a 
fourth-sentence remand because. it is based on the 
fourth sentence of 42 USCA § 405(g): “The court 
shall have power to enter, upon the pleadings and 
transcript of the record, a judgment affirming, 


missioner of Social Security, with or without re- 
manding the cause for a rehearing.” See Me!k-nyan 
v. Sullivan, 501 U.S. 89, 111 S.Ct. 2157 (1991). 
[Cases: Social Security and Public Welfare 149. 
C.j.S. Social Security and Public Welfare §§ 82-83.] 


sixth-sentence remand. In a claim for social-security 
benefits, a court’s decision that the claim should be 
reheard by the Commissioner of Social Security 
because new evidence is available, which was not 
available before, that might change the outcome of 
the proceeding. @ This type of remand is called a 
sixth-sentence remand because it is based on the 
sixth sentence of 42 USCA § 405(g): “The court 
may, on motion of the Commissioner of Social 
Security made for good cause shown before the 
Commissioner files the Commissioner's answer, re- 
mand the case to the Commissioner of Social Secu- 
rity for further action by the Commissioner of 
Social Security, and it may at any time order 
additional evidence to be taken before the Com- 
missioner of Social Security, but only upon a show- 
ing that there is new evidence which is material 


remedial law 


and that there is good cause for the failure to 
incorporate such evidence into the record in a 
prior proceeding ...."” See Melkonyan v. Sullivan, 
501 U.S. 89, LII S.Ct. 2157 (1991). [Cases: Social 
Security and Public Welfare C7149. C.J.S. Social 
Security and Public Welfare §§ 82-83.] 


remand (ri-mand), vb. 1. To send (a case or claim) 
back to the court or tribunal from which it came for 
some further action <the appellate court reversed 
the trial court’s opinion and remanded the case for 
new wuial>. Cf. removat (2). (Cases: Administrative 
Law and Procedure €817; Pes ee and Error 
@>1186~1216; Federal Courts 7937, 943; Removal 
of Cases ¢=107(8). CJS. > Appeal and Error 
§§ 968-1010; Public Administrative Law and Procedure 
§§ 254-255; Removal of Causes § 192.] 2. To recom- 
mit (an accused person) to custody after a prelimi- 
Nary examination <the magistrate, after denying 
bail, remanded the defendant to custody>. 


remanentia (rem-o-nen-shee-a). [Law Latin] Hist. A 
remainder or perpetuity. 


remanent pro defectu emptorum (rem-d-nant proh di- 
fek-t{]oo emp-tor-em). [Latin] Hist. Remains unsold 
for want of buyers. © This language was used in a 
return of a writ of execution when the sheriff could 
not sell the seized property. [Cases: Execution 
$334. C.J.S. Executions §§ 324-325.) 


remanet (rem-a-net). 1. A case or proceeding whose 
hearing has been postponed. 2. A remainder or 
remnant. 


ining, n. Securities. The act or process of depos- 
iting additional cash or collateral with a broker when 
the.equity in a margin account falls to an insufficient 
level. See margin account under accouNT. — remar- 
gin, vb. 
remarry, vb. To marry a second or later time, after a 
divorce or the death of one's spouse. 


remediable, adj, Capable of being remedied, esp. by , 
law <remcdiable wrongs>.— remediability, n. 


: ig -};, remedial, adj. 1. Affording or providing a remedy; 
modifying, or reversing the decision of the Com- 7" 


providing the means of obtaining redress <a reme- 
dial action>. 2. Intended to correct, remove, or 
lessen a wrong, fault; or defect-<a remedial stat- 
ute>. 8. Of or relating to a meats of enforcing an 
existing substantive right <a remedial right>. 
remedial action. 1. Environmental law. An action in- 
tended to bring about or restore long-term environ- 
mental quality; esp., under CERCLA, a measure 
intended to permanently alleviate pollution when a 
hazardous substance has been released or might be 
released into the environment, so as to prevent or 
minimize any further release of hazardous sub- 
stances and thereby minimize the risk to public 
health or to the environment. 42 USCA § 9601(24); 
40 CFR § 300.6. — Also termed remedy. See CERCLA. 
Cf. REMOVAL ACTION. [Cases: Environmental Law 
$441 .] 2. See personal action (1) under ACTION (4). 


remedial enforcement. See secondary right under 
RIGHT. 

remedial law. 1. A law providing a means to enforce 
tights or redress injuries. 2. A law passed to correct 
or modify an existing law; esp., a law that gives a 


remedial liability 


party a new or different remedy when the existing 
remedy, if any, is inadequate. (Cases: Statutes 
2236. C.J.S. Statutes § 377.) 


remedial liability. See L1aBILtTy. 

remedial promise. See PROMISE. 

remedial right. See rIGHT. 

remedial statute. See STATUTE. 

remedial trust. See constructive trust under TRusY. 


remediation. Environmental law. The restoration of 
polluted land, water, or air to its former state, or as 
nearly so as is practical. 

remedies, nm The field of law dealing with the means 
of enforcing rights and redressing wrongs. 

remediis praetoriis (ri-mee-dee-is pri-tor-ee-is). [Latin] 
Hist. By praetorian remedies. 

remedium extraordinarium (ri-mee-dee-om ek-stror-di- 
nair-ee-om or ek-stra-or-). [Latin] Hist. An extraordi- 
nary remedy. , 

remedy, x. 1. The means of enforcing a right or 
preventing or redressing a wrong; legal or equitable 
relief. — Also termed civil remedy. 2. REMEDIAL ACTION. 
Cf. revier. — Also termed (in both senses) law of 
remedy. — remedy, vb, ‘ 


“A remedy ls anything a court can do for a who has 
peer eronged oC cron wba wronoen. two most 


has 

uiry [ ce . The law of 
me aie mente abe caer ort ae 
dure, distinct from both but overlapping with both.” las 

Laycock, Modem American Remedies 1 (3d ed. A 
adequate remedy at law. A legal remedy (such as an 
award of damages) that provides sufficient relief to 
the petitioning party, thus preventing the party 
from obtaining equitable relief. See 1RREPARABLE IN- 
JURY RULE. (Cases: Specific Performance €=5. C.J.S. 
Specific Performance § 8.] 
administrative remedy. A nonjudicial ert - 
vided by an administrative agency. @ Ordinarily, if 
an administrative remedy is available, it must be 
exhausted before a court will hear the case. See Ex- 
HAUSTION OF REMEDIES. [Cases: Administrative Law 
and Procedure 229. C.J.S. Public Administrative 
Law and Procedure §8§ 38-42.) 


civil remedy. See REMEDY (1). 
concurrent remedy. One of two or more legal or 
equitable actions available to redress a wrong. 


cumulative remedy. A remedy available to a party 
ae addition to another ceniedy that still remains in 
‘orce. 


equitable remedy, A remedy, usu. a nonmonetary 
one such as an injunction or specific performance, 
obtained when available legal remedies, usu. mon- 
etary damages, cannot adequately redress the inju- 
ry. ® Historically, an equitable remedy was avail- 

le only from a court of equity. — Also termed 
equilable relief. See 1RREPARABLE-INJURY RULE. (Cases: 
Injunction $17; Specific Performance 1. C.J.S. 
Injunctions § 31; Specific Performance §§ 2, 5-6.) 


1320 


extrajudicial remedy. A remedy not obtained from 
a court, such as repossession. — Also termed self- 
help remedy. 


extraordinary . A remedy — such as a writ 
of mandamus or habeas corpus — not available to 
a party unless necessary to preserve a right that 
cannot be protected by a standard legal or equita- 
ble remedy. @ Because there is no a lise of 
extraordinary remedies, some standard reme- 
dies — such as preliminary and permanent injunc- 
tions — are sometimes described as extraordinary, 
[Cases: Mandamus @3(1)-3(2.1). C.J.S. Mandamus 
§§ 18-19, 21-23, 31.] 
judicial remedy. A remedy granted by a court. 
remedy. A remedy historically available in a 
court of law, as distinguished from a remedy his- 
haber Soden only in equity:.@ After the merg- 
er of law and equity, this distifiction remained 
relevant in some ways, such as in determining the 
right to jury trial and the choice between alternate 
ia [Cases: Action €°21. CJ.S. Actions 
4. 


ional remedy. A tem at remedy awarded 

efore judgment and pending the action's disposi- 
tion, such as a temporary restraining order, a 
preliminary injunction, a prejudgment receiver- 
ship, or an attachment. @ Such a remedy is intend- 
ed to maintain the status quo by protecting a 
person's safety or Prserring property. (Cases: At- 
tachment €1; Indemnity 20. C.J.S. Attachment 
§§ 2-4, 7; Subrogation 8§ 2-15, 19, 91.] 


remedy over. A remedy that arises from a right of 
indemnification or subrogation. @ For example, if 
a city is liable for injuries caused by a defect in a 
street, the city has a “remedy over” aguinst the 

erson whose act or negligence caused the defect. 
Cases: Injunction @1. C.J.S. Injunctions §§ 2-4, 
12, 14, 22, 24, 166.] 


self-help remedy. See extrajudicial remedy. 


specific remedy. A remedy whereby the injured 
party is awarded the very performance that was 
contractually promised or whereby the injury 
threatened or caused by a tort is prevented or 
repaired. ® A court awards a specific remedy by 
poles a defaulting seller of goods to deliver the 
pee goods to the buyer (as.opposed to paying 

amages). [Cases: Specific Performance 7126. 
C.J.S. Specific Performance §§ 189-193.] 


speedy remedy. A remedy that, under the circum- 


- stances, can be pursued expeditiously before the 


aggrieved party has incurred substantial detri- 
ment. @ “Speedy remedy” is an informal expres- 
sion with no fixed meaning — that is, what is 
considered speedy in one context may not be 
considered speedy in other contexts. For example, 
the Federal Tax Injunction Act requires a “plain, 
s y, and efficient remedy” in state courts. But 
the Act does not require preliminary or injunctive 
relief — or even interest for delay. [Cases: Injunc- 
‘oy C.J.S. Injunctions §§ 2-4, 12, 14, 22, 24, 
166. 


. cog # Is perforce a relative concept, and we must 
assess the 2-year delay against the usual time for similar 


en ee ee 
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a Rosewell v. LaSalie Nat'l Bank, 450 U.S. 503, 518 © 
1 : 


substitutional remedy. A remedy intended to give 
the promisee something as a replacement for the 
promised performance or to give the plaintiff 
something in lieu of preventing or repairing an 
injury. © A court awards a substitutional remedy 
by ordering a defaulting seller of goods to pay the 
buyer damages (as opposed to delivering the 
promised goods). — Also termed _substitutionary 
remedy. {Cases: Contracts 9324(1). C.J.S. Architects 
§§ 39, 47, 51; Contracts § 600.) 
‘With substitutionary remedies, plaintiff suffers harm and 
receives a sum of money. ic remedies seek to avoid 
this exchangs. They seek to prevent harm, or undo it, rather 
than let it habpen and compensate for It.... (Money dam- 
ages] are su lonary both In the sense that the sum of 
money Is substituted for plaintiff's rab gin entitlement, and 
in the tess obvious sense that the finder’s valuation of 
the toss Is substituted for plaintiff's valuation. Specific relief 
seeks to avoid both these substitutions, giving plaintiff the 
very thing he lost ff that Is what he vane peuaee 
Laycock, Death of the frraparable Injury Rule 13 (1991). 
remedy, mutuality of. See MUTUALITY OF REMEDY. 
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réméré (ray-may-ray), n. [French] The right of repur- 
chase. 

REMIC (rem-ik or ree-mik). abbr. REAL-ESTATE-MORT- 
GAGE INVESTME®T CONDUIT. 


remise (ri-m17), vb. Tc give up, surrendei, or release 
(a right, interest, etc.) <the quitclaim deed provides 
that the grantor remises any rights in the proper- 
ty>. 

remissio injuriae (ri-mis[h]-ee-oh in-joor-ee-ee). [Lat- 
in] Hist. Forgiveness of the offense. 

vemission. 1. A cancellation or extinguishment of all 
or part of a financial obligation; a release of a debt 
or claim? (Cases: Release 1. C.J.S. Release §8§ 2-3, 
5-8, 19.) 


conventional remission. Civil law. A remission ex- 
pressly granted to a debtor by a creditor having 
capacity to-alienate. La. Civ. Code art. 1840. 


tacit remission. Civil law. A remission arising by 


operation of law, as when a creditor surrenders aif" 


original title to the debtor. La. Civ. Code art. 1888. 


2. A pardon granted for an offense. 3. Relief from a 
forfeiture or penalty. (Cases: Controlled Substances 
189; Forfeitures 9; Penalties @@11. C.].S. Pen- 
alties § 22; RICO (Racketeer Influenced and Corrupt 

vations) § 32.] 4. A diminudon or abatement 
of the symptoms of a disease. 


remit, vb. 1. To pardon or forgive <the wife could not 
remit her husband's infidelity>. 2. To abate or slack- 
en; to mitigate <the receipt of money damages 
remitted the embarrassment of being fired>. 3. To 
refer (a matter for decision) to some authority, esp. 
to send back (a case) to a lower court <the appellate 
court remitted the case to the trial court for further 
factual determinations>. See REMAND. [Cases: Admin- 
istrative Law and Procedure @817; Appeal and 
Error 1106, 1178; Criminal Law €°1181.5; Fed- 
eral Courts €°943.1. C.J.S. Appeal and Error 
§§ 864-865, 945-946, 951-952; Public Administrative 
Law and Procedure §§ 254-255.] 4. To send or put 
back to a previous condition or position <a land- 
lord's breach of a lease does not justify the tenant's 


remote cause 


refusal to pay rent; instead, the tenant is remitted to 
the right to recover damages>. 5. To transmit (as 
money) <upon receiving the demand letter, she 
promptly remitted the amount due>. — remissible 
(for senses 1-4), adj. — remittable (for sense 5), adj. 


remittance. 1. A sum of money sent to another as 
payment for goods or services. 2. An instrument 
(such as a check) used for sending money. 3. The 
action or process of sending money to another per- 
son or place. 


remittance advice. See ADVICE. . 
remittee. One to whom payment is sent. 


remitter. 1. The principle by which a person having 
two titles to an estate, and entering on it by the later 
or more defective title, is deemed to hold the estate 
by the earlier or more valid title. 2. The act of 
sending back a case to a lower court. 3. One who 
sends payment to someone else. — Also spelled (in 
sense 8) remittor. 

remitting bank. See RANK. 

remittit damna (ri-mit-it dam-no). [Latin] Hist. An en- 
try on the record by which a plaintiff declares that 
he or she remits part of the damages that have been 
awarded. — Also termed remiltitur damna; remitlitur 
damnum. 

remittitur (ri-mit-i-tor). 1. An order awarding a new 
trial, or a damages amount lower than that awarded 
by the jury, and requiring the | poms to choose 
between those alternatives <the defendant sought a 
remittitur of the $100 million judgment>. 2. The 

rocess by which a court requires either that the case 
e qeiried) or that the damages awarded by the jury 

be reduced. Cf. apprrur. [Cases: Federal Civil Proce- 
dure @ 2377; New Trial @°162. C.J.S. New Trial 
§ 271.) 


remittitur damna. See REMITTIT DAMNA. 
remittitur damnum. See REMITTIT DAMNA. 


remittitur of record. The action of sending the tran- 
script of a case back from an appellate court to a 
trial court; the notice for doing so. 


remittor, See REMITTER (3). 


remnants and surpluses. Maritime law. The proceeds 
remaining from the sale of a ship after claims for 
seamen's wages, bottomry bonds, salvage services, 
and supplies have been paid. 

remonetization, n. The restoration of a precious metal 
(such as gold or silver) to its former use as legal 
tender. — remonetize, vd. 


remonstrance (ri-mon-strents), 7. 1. A presentation of 
reasons for opposition or grievance. 2. A formal 
document stating reasons for opposition or griev- 
ance. 3. A formal protest against governmental poli- 
cy, actions, or officials. —- remonstrate (ri-mon- 
strayt), ub. 


remote, adj. 1. Far removed or separated in time, 
space, or relation. 2. Slight. 3. . Beyond the 
21 years after some life in being by which a devise 
must vest. See RULE AGAINST PERPETUITIES. [Cases: 
Perpetuities €4(3). C.J.S. Penpetutties §§ 16-17.) 


remote cause. See CAUSE (1). 


remote damages 


remote damages. See speculative damages (1) under 
DAMAGES. 


remoteness of consequence. Torts. The lack of proxi- 
mate causation with respect to an alleged act by a 
defendant. 2 Even if the plaintiff proves every other 
element for tortious liability, che defendant will not 
be liable if the harm that the plaintiff has suffered is 
too far removed from the defendant's conduct. — 
Also termed remoteness of damage. 


remote possibility. See possisILITy. 


remotis testibus (ri-moh-tis tes-ti-bes). [Latin] Hist. The 
witnesses being absent. 


removal, n. ‘1. The transfer or moving of a person or 
thing from one location, position, or residence to 
another. 2. The transfer of an action from state to 
federal court. @In removing a case to federal court, 


a litigant must,timely file the removal ers and - 


must show a valid basis for federal-court jurisdiction. 
28 USCA § 1441. Cf. REMAND «). [Cases: Removal of 
Cases 16. C.J.S. Removal of Causes § 2.] — remove, 
ub. 


civil-rights removal. Removal of a case from state 
to federal court for any of these reasons: (1). be- 
cause a person has been denied or cannot enforce 
a civil right in the state court, (2) because a person 
is being sued for performing an act under color of 
authonity derived from a law providing for equal 
rights, or (3) because a person is being sued for 
refusing to perform an act that would be inconsis- 
tent with equal rights. (Cases: Removal of Cases 
70. C_].S. Removal of Causes §§ 67-70.] 


removal action. Environmental law. An action, esp. 
under CERCLA, intended to bring about the short- 
term abatement and cleanup of poilution (as by 
removing aud disposing of toxic materials). See 
CERCLA. Cf. REMEDIAL ACTION. [Cases: Environmental 
Law € 9441] 


removal bond. See BOND (2). 


rem pupilli saluam fore (rem pyoo-pil-1 sal-vom for- 
ee). {Latin] Roman law. The guarantee required of a 
ardian that the estate of the person under pubtrty 

will be safe. 


REMT. abbr. REAL-ESTATE MORTGAGE TRUST. 


remuneration (ri-myoo-ne-ray-shan), n. 1. Payment; 
compensation..2, The act of paying or compensat- 
ing. — remunerative, adj. — remunerate, vb. 


remunerative donation. See DONATION. 


rencounter (ren-kown-ter). A hostile meeting or con- 
test; a battle or combat. — Also spelled rencontre 
(ren-kon-ter). 

render, n. Hist. 1. A payment in money, goods, or 
services made by a feudal tenant to the landlord. 2. 
A return conveyance made by the grantee to the 
grantor ina fine. See FINE (D. 


render, vb. 1. To transmit or deliver <render pay- 
ment>. 2. (Of a judge) to deliver formally <render 
a Lins. tan 3. (Of a jury) to agree on and report 
formally <render a verdict>. 4. To pay as due 
<render an account>. 
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rendezvous, n. 1. A place designated for meeting or 
assembly, esp. of troops or ships. 2. The meeting or 
assembly itself. 


rendition, n. 1. The action of making, delivering, or 


giving out, such as a legal decision. 2. The return of 


a fugitive from one state to the state where the 
fugitive is accused or convicted of a crime. — Also 
termed interstate rendition. Cf. extraviTion. [Cases: 
Extradition and Detainers €=6, 30.] 


rendition of judgment. The judge's oral or written 
ruling containing the judgment entered. Cf. exrry 
a - Fale siSh Cases: Federal Civil Procedure 
1; Judgment @ 215. CJ.S. Judgments 

§§ 108-109.) oe 


rendition warrant. See WARRANT (1). 


renege (ri-nig or ri-neg), vb. To fail to keep a promise 
or commitment; to back out of a deal. 


renegotiable-rate mortgage. See MORTGAGE. 


renegotiation, n. 1. The act or process of negotiating 
again or on different terms; a second or further 
negotiation. 2. The reexamination and adjustment 


OU DOD4 ro Geese tie Or 2 cs 772 kU ge RN 


of a government contract to eliminate or recover 
excess profits by che contractor. [Cases: United | 


States €70(35).] — renegotiate, vb. 
renewable term insurance. See INSURANCE. 


renewal, n. 1. ‘The act of restoring or reestablishing. 2. 
Parliamentary law. The introduction or consideration 
of a question already disposed of. — Also termed 
renewal of a motion. See restorative motion under mMo- 
TION (2). Cf. Reconsiper. 3. The re-creation of a legal 
relationship or the replacement of an old contract 
with a new contract, as opposed to the mere exten- 
sion of a previous relationship or contract. Cf. ExTEN- 
SION (1); REVIVAL (1). [Cases: Contracts €°217. C.J.S. 
Contracts §§ 436-443, 446, 448-449, 500-501.) — 
renew, vb. 


renewal note. See NOTE (1). 
renewal of a motion. See RENEWAL (2). 


renounce, vb. 1. To give up or abandon formally (a 
right or interest); to disclaim <renounce an inheri- 
tance>. [Cases: Descent and Distribution $72; Wills 
€=717, C.J.S. Descent and Distribution §§ 69, 77, 116; 
Wills 8§ 1708-1710, 1713-1717.] 2. To refuse to 
follow or obey; to decline to recognize or observe 
<renounce one’s allegiance>. 


renovare (ren-a-vair-ee), vb. [Latin] Hist. To renew. 


renovatio (ren-3-vay-shee-oh). [Latin] Hist. A renewal 
(as of a lease). 


pir n. 1, Consideration paid, usu. periodically, for 

é use or occupancy of property (esp. real proper- 
ty). [Cases: Landlord and Tenant @181. CJ.S. 
Landlord and Tenant §§ 462-465.] 


ceiling rent. The maximum rent that can be 
ae under a rent-control regulation. (Cases: 
Landlord and Tenant €200.46.] 


crop rent. The portion of a harvest given to a 
landlord by a sharecropper as rent. @ Specific crop 
names, such as grain rent and potato rent, are com- 
monly used. ° 


- 
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double rent. Twice the amount of rent agreed to; 
specif., a penalty of twice the amount of rent 
against a tenant who holds possession of the leased 
property after the date provided in the tenant's 
notice to quit. © The penalty was provided by the 
Distress for Rent Act, 1737, 11 Geo. 2, ch. 19, 
§ 13. (Cases: Landlord and Tenant 216. C.J.S. 
Landlord and Tenant §§ 547-551.] 


dry rent. Rent reserved without a distress clause 
allowing the rent to be collected by distress; rent 
that can be collected only by an ordinary legal 
action. — Formerly also termed rent seck. 


economic rent. See ECONOMIC RENT. 
grain rent. See crop rent. 

‘ound rent. 1. Rent paid by a tenant under a 
ong-term lease for the use of undeveloped land, 
usu. for the construction of a commercial build- 
ing. — Also termed redeemable nd rent. See 


ground lease under Lease. 2. A heritable interest, in 
rental income from land, reserved by a grantor 


_ who conveys the land in fee simple. @ This type of 


ground rent is found primarily in. Maryland and 
Pennsylvania. — Also termed (in Scots law) irve- 
deemable ground rent; ground annual. (Cases: Estates 
in Property €13. C.J.S. Estates §§ 159-192.] 


guild rent. Hist. Rent payable to the Crown by a 
guild. — Also spelled gild-rent. 


irredeemable ground rent. See ground rent (2). 


net rent. The rental price for property after pay- 
ment of expenses, such as repairs, utilities, and 
taxes. [Cases: Landlord and Tenant €200.2.] 


rack-rent. See RACK-RENT. 
redeemable ground rent. See ground rent (1). 


2. Hist. A compensation or return made periodically 
by a tenant or occupant for the-possession and use 
of lands or corporeal hereditaments; money, chat- 
tels, or services issuing usu. annually out of lands 
and tenements as payment for use. 


quit rent, See QUIT RENT. oe 


rent charge. The right to receive an annual sum 
from the income of land, usu. in perpetuity, and 
to retake A assent if the payments are in ar- 
rears. — Also spelled rent-charge; rentcharge. — Also 
termed fee-farm vent. ; 


“Rent Oy end crenetr ey pce cr by nee 
man se granteth by a , or by Indenture, 
a yearly rent golng cut of the same land to another In fee oF 
fee-tall, or for a term of fife, etc. with clause of distress, or 
maketh a feoffment In fee by Indenture, reserving to himsetf 
a certain yearly rent, with clause of distress.” Sir Henry 
Finch, Law, or a Discourse Thereof 155 (1759). 


“A rentcharge Is an annual or periodic payment charged 
upon, and ble the owner of, land. Unifke a rent 
service, In the case of a rentcharge there Is no tenure or 
privity of estate between the les, The owner of a rent- 
charge has no tenurial relationship with the land upon 


which it Is charged. A rentcharge Is a species of incorporeal 


rental division order 


“But rents-seck have long ceased to exist, because the 
Inability of thelr owners to distraln was abolished by the 
Landiord and Tenant Act, 1730 (4 George Il), which enacted 
that the owners of rents-seck, rents of assize and chief rents 
should have the same remedy by distress as existed In the 
case of rent reserved upon lease.” G.C. Cheshire, Modern 
Law of Real Property 199 (3d ed. 1933). 


“At common law, the relationship of lord and tenant carried 
with it an automatic right of distress for any rent. [f no such 
relationship existed, there was no common law right of 
distress, and consequently an express clause of distress 
was frequently inserted when reserving the rent. A rent 
supported by no right of distress was known as a rent seck 
(from the Latin siccus, dry, barren) .... Rent seck ceased 
to exist many years ago, for by the Landlord and Tenant Act 
1730, the owners cf rents seck were given the same rights 
of distress as a landlord has against his tenant under a 
lease, namely, a right to distrain as soon as the rent fs In 
arrear.” Robert E. Megary & P.V- Baker, A Manual of the 
Law of Real Property 409 (4th ed. 1969). 


rent service. A rent with some corporeal service 
incident to it (as by fealty) and with a right of 
distress. — Also written vent-service. 
aercesyice exists only where the relation of landlord 
and tenant Is found, and in such a case rent derives its 
name from the fact that It was given as a substitute for the 
services to which the land was originally lable.” G.C. Che- 
shire, Modern Law of Real Property 198 (3d ed. 1933). 


3. Civil law. A contract by which one party conveys 
to another party a tract of land or other immovable 
property, to be held by the other party as owner 
and in perpetuity, in exchange for payment of an 
annual sum of money or quantity of fruits. @ Under 
Louisiana law, the rent 1s essentially redeemable 
even though stipulated to be perpetual. The seller 
may set the terms of the redemption, which must 
take place after a stipulated time (not to exceed 30 
years). La. Civ. Code art. 2788. See FRUIT (2). — Also. 
termed rent of lands. (Cases: Landlord and Tenant 
@181. CJ.S. Landlord and Tenant §§ 462-465.] 4. 
The difference between the actual return from a 
commodity or service and the cost of supplying it: 
the difference between revenue and opportunity . 
cost. — rent, vb, 


rentage. Rent or rental. 
rent-a-judging. See PRIVATE JUDGING. 
rental, x. 1. The amount received as rent. 


crescendo rental. A rent payment that gradually 
increases at fixed periods during the term of the 
lease. se 


delay rental. Oil & gas. A periodic payment made 
by an oil-and-gas lessee to postpone “exploration 
during the primary lease term. See DRILLING-DELAY 
RENTAL cCLausE. [Cases: Mines and Minerals 
@>78,1(3). C.J.S. Mines and Minerals §§ 269-270.] 


net rental. The amount remaining after deducting 
all expenses from the gross rental income. 


2. The income received from rent. 3. A record of 
payments received from rent. — rental, adj. 


Rental and Related Rights Directive. See DIRECTIVE ON 
RENTAL, LENDING AND CERTAIN NEIGHBORING RIGHTS. 


Rental Directive. See DIRECTIVE ON RENTAL, LENDING AND 
CERTAIN NEIGHBORING RIGHTS. 


rental division order. Oil & gas. A stipulation signed 
by those entitled to delay rentals, stating what inter- 


, but, unlike an easement, Is incorporeal in 
foe ao SHOES Sc Pla Ba eal 
RY r 
(ad ed. 1888). oo 
rent seck. Hist. A rent reserved by deed but with- 


out any clause of distress. — Also spelled rent-seck; 
rent-sec. — Also termed dry rent. Pl. rents seck. 


rental right 


est each owns and how much rental each is to 
receive. 


rental right. Copyright The power of a copyright own- 
er to control the use of copies of the work beyond 
the first sale, when that use involves offering the 
copy to the public for temporary use for a fee (as at 
a store renting DVDs and videotapes) or some other 
commercial advantage (as at a hotel offering the loan 
of DVDs or videotapes). @ Rental rights are recog- 
nized among members of the European Commission 
and under TRIPs. The right also applies to the 
rental of computer software. (Cases: Copyrights and 
Intellectual Property @=38.5. C.J.S. Copyrights and 
Intellectual Property §§ 47, 97.) 


rentcharge. See rent charge under RENT (2). 


rent control. A restriction imposed, usu. by municipal 
legislation, on the maximum rent that a landlord 
may charge for rental property, and often on a 
landlord’s power of eviction. [Cases: Landlord and 
Tenant ~$00.10-200 85. C.J.S. Landlord and Tenant 
§§ 551.1, 760.] 


rente (rawnt), n. [French “income, rent”) French law. 1. 
Annual income or rent. , 
rente fonciére (fawn-ryair) [French “ground rent’’] 
A rent that is payable for the use of Jand and is 
perpetual. 


rente viagére (vee-ah-zhair). (French “life rent"] A 
rent charge or annuity that is payable for life; a life 
interest or annuity. 


2. (usu. pi.) Interest paid annually by the French 
government on the public debt; a government 
stock, bond, or annuity. 


rentee. Rare. A tenant. 


rentier (rawn-tyay). [French] 1. A person who owns or 
holds rentes. See RENTE. 2. A person who makes or 
lives off an income from property or investment; a 
stockholder or annuitant. 


rent of lands, See RENT (3). 
rent seck. See RENT (2). 


rent-seeking, n. Economic behavior moray an 
incentive to overproduce goods that will yield a 
return greater than the cost of production. @ The 
term is often used in the field of law and economics. 
See RENT (4). 


rent service. See RENT (2). 


rents, issues, and profits. The total income or profit 
arising from the ownership or possession of proper- 
ty. 

rent strike. A refusal by a 
und! grievances wi 
settled. 


renunciation (ri-nen-see-ay-shen), n. 1. The express 
or tacit abandonment of a right without transferring 
it to another. 2. Wills & estates. The act of waiving a 
righe under a will. © At one time, one renounced an 
inheritance by intestacy and disclaimed a gift by will. 
Today disclaim is common in both situations, — Also 
termed (in sense 2) disclaimer. See RIGHT OF ELECTION. 
Cf. piscLaimer. [Cases: Descent and Distribution 
S72; Wills 717. C.J.S. Descent and Distribution 


‘oup of tenants to pay rent 
e landlord are heard or 
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§§ 69, 77, 116; Wells §§ 1708-1710, 1713-1717.] 3. | 
Criminal law. Complete and voluntary abandonment | 
of criminal Purpose -~ sometimes coupled with an | 
attempt to thwart the activity’s success — before a 
crime is committed. @ Renunciation can be an affir- 
mative defense to attempt, conspiracy, and the like. : 
Model Penal Code § 5.01(4). — Also termed with- ' 
drawal; abandoninent. (Cases: Criminal Law €>$1.10. | 
C.J.S. Criminal Law §§ 122, 136.] 4. See anticipatory - 
repudiation under REPUDIATION. — renunciative, ren- | 
unciatory, adj. — renounce, vb. 


renvoi (ren-voy), rn. [French “sending back] 1. The 
doctrine under which a court in resorting to foreign - 
law adopts as well the foreign law's conflict-of-laws 
principles, which may in turn refer the court back to 
the law of the forum. [Cases: Action €717. C.J.S. 
Actions §§ 18-20; Conflict of Laws §§ 2-8, 12, 15, 20, 
23, 27-32, 34-40, 42-48, 50-65, 96-97, 100, 102, 
105-107.] 2. The proiem arising “when one state's 
rule on conflict of laws refers a case to the law of 
another state, and that second state's conflict-of-law 
rule refers the case either back to the law of the first | 
state or to a third state. See CONFLICT OF LAWS. 3. RE- 
CONDUCTION (2). 


REO. abbr. REAL ESTATE OWNED. 


reo absente (ree-oh ab-sten-tee). [Latin] The defendant 
being absent; the absence of the defendant. 


reopen. (Of a court) to review (an otherwise final and - 
nonappealable judgment) for the purpose of possibly - 
ting or modifying relief. @ A court will reopen a 
judgment or case only in highly unusual circum- + 
stances. See Fed. R. Civ. P. 60. : 


ente (ree-oh pri-zen-tee). (Latin] Hist. The - 
endant being present; the presence of the defen- - 
dant. 


reorganization, 2. 1. Bankruptcy. A financial restructur- | 
ing of a corporation, esp. in the repayment of debts, . 
under a plan created by a trustee and approved by a 


+p oni mete em er ances s 


reo 
de 


court. See CHAPTER 11. [Cases: Bankruptcy @3501. . 
C.J.S. Bankruptcy § 368.) i 
haircut tion. A restructuring that re- ° 
duces the principal amount of indebtedness owed 


to creditors. © The more common usage is simply } 
haircut <we took a haircut on that deal>. 


2. Tax. A restructuring of a corporation, as by a 
merger or recapitalization, in order to improve its 
tax treatment under the Internal Revenue Code. © 
The Code classifies the various types of cal a - 
tions with different letters. IRC (26 USCA) : 
§ 368(a)(1). Cf RECAPITALIZATION. : 


A reorganization. A reorganization that involves a - 
merger or consolidation under a specific state stat- 

ute. (Cases: Internal Revenue €3668.] . 
B reorganization. A reorganization in which one : 
corporation exchanges its voting shares for anoth- ; 
er corporation's voting shares. (Cases: Internal ; 


ae tee st ne 


Revenue 3669. C.J.S. Internal Revenue — 
§§ 406-407,] 
C re . A reorganization in which one | 


corporation exchanges its voting shares for sub- 
stantially all the assets of another corporation. 
(Cases: Internal Revenue €°3670.] 


Bankruptcy 3531-3570. CJ.S. Bankruptcy 
§§ 381-411.} 

. rep. abbr. 1. REPORT. 2. REPORTER. 3, REPRESENTATIVE. 4. 
REPUBLIC. ' 

die ee fod provision. A contractual clause 
promis that a product’s defect will be remedied 
y repairing or replacing the defective part or prod- . 

uct. 


1325 


D reorganization. A reorganization in which the 
corporation transfers some or all of its assets to 
another corporation that is controlled by the trans- 
feror or its shareholders, and then the stock of the 
transferee corporation is distributed. [Cases: Inter- 
nal Revenue €3670.] 


E reorganization. A reorganization that involves a 
recapitalization. (Cases: Internal Revenue 
36714 


F reorganization. A reorganization that involves a 


mere change in the identity, form, or place of 


organization of a corporation. [Cases: Internal 
Revenue ¢>3672.] 


G reorganization. A reorganization that involves a 
transfer of all or part of the corporation's assets to 
another corporation in a bankruptcy or similar 
proceeding. [Cases: Internal Revenue 3673. 
C.J.S. Internal Revenue §§ 405, 408.] 


reorganization bond. See adjustment bond under BOND 
(3). 

reorganization plan. Bankruptcy. A plan of restructur- 
ing submitted by a corporation for approval by the 
court in a Chapter 11 case. See carrer 11. (Cases: 


- repair doctrine. Patents. The r.:le that a licensee who 


is authorjzed to produce, use, or distribute a patent- 
ed device also has the right to repair and replace 
unpatented components. — Also termed permissible- 
repair doctrine. Cf. RECONSTRUCTION (2). [Cases: Patents 
255. C.J.S. Patents § 405.] 


reparable injury. See injury. 


_ Feparation (rep-a-ray-shan). 1. The act of making 


amends for a wrong. 2. (usu. ti.) Compensation for 
an injury or wrong, esp. for wartime damages or 
breach of an international obligation. 


: reparatione facienda. See DE REPARATIONE FACIENDA. 


reparative injunction. See INJUNCTION. 


’ reparole. A second release from prison on parole, 


served under the same sentence for which the parol- 
ee served the first term of parole. 


' repeal, n. RESCIND (3); esp., abrogation of an existing 


law by legislative act. (Cases: Statutes 149-170, 
232. ae Statutes §§ 143-144, 212-213, 276-291, 
293-298, 300-302, 304-305.] — repeal, vb. 


express repeal. Repeal by specific declaration in a 
new statute or main motion. [Cases: Statutes 
151. CJ.S. Statutes § 280.] 

implied repeal. Repeal by irreconcilable conflict 
between an old law or main motion and a more 
recent law or motion. — ‘Also termed repeal by 
hernias [Cases: Statutes €7159. CJ.S. Statutes 


repeal by implication. See implied repeal. 


replevin 


repealer. 1. A legislative act abrogating an earlier 
law. — Also termed repealing act. [Cases: Statutes 
@>149-170, 232. C.J.S. Statutes §§ 143-144, 212- 
213, 276-291, 293-298, 300-302, 304-305.] 2. One 
who repeals. 


repealing clause. A statutory provision that repeals an 
earlier statute. 


repealing statute. See STATUTE. 
repeater. See RECIDIVIST. 
repeat offender. See OF FENDER. 


repetition. Civil law. A demand or action for restitu- 
tion or repayment. See sOLUTIO INDEBITI. 

repetitum namium (ri-pet-o-tam may-mee-em). [Law 
‘ Latin] Hist. A second, repeated, or reciprocal dis- 
tress; WITHERNAM. 

repetundae (rep-a-tan-dee). (Latin “things or money 
claimed back"’] Roman law. See RES REPETUNDAE. 


replacement cost. See COST (1). 


replacement-cost depreciation method. See DEPRECLA- 
TION METHOD. 


replacement insurance. See INSURANCE. 


replead, vb. 1. To plead again or anew; to file a new 
pleading, esp. to correct a detect in an earlier plead- 
ing. (Cases: Federal Civil Procedure 1838, Pretrial 
Procedure 695.] 2. To make a repleader. 


repleader (ree-plee-dar). Common-law ipa A court 
order or judgment — issued on the motion of a 
party who suffered an adverse verdict — requiring 
the parties to file new pleadings because of some 
defect in the original pleadings. — Also termed 
; of 1 aaa (Cases: Pleading 286. CJ.S. 
Pleading § 477.) 

replegiare (ri-plee-jee-air-ee), vb. [Law Latin] Hist. To 
take back on pledge or surety; to replevy. 


repleviable (ri-plev-ee-o-bal), adj. Capable of being 
replevied; recoverable by replevin <repleviable 
prope >. — Also spelled replevisable (ri-plev-o-so- 
al). Cf. IRREPLEVIABLE. [Cases: Replevin @=3. C.].S. 
Replevin §§ 10-24.) a 


replevin (ri-plev-in), x. 1. An action for the reposses- 
sion of personal property wrongfully taken or de- 
tained by the defendant, whereby the plaintiff gives 
security for and holds the property until the court 
decides who owns it. — Also termed nny Ne oes 
ery. (Cases: Replevin 1. C.J.S. Replevin®§§ 2-7.] 2. 
A writ ibisined from a ae authorizing the retak- 
ing of personal property wrongfully taken or dé- 
‘ainedd. — Also termed (in sense 2) writ of replevin. Cf. 
DETINUE; TROvER. [Cases: Replevin 634. C.J.S. Re- 
plevin § 60.) 
“The action of replevin ties, wh al > 
sr an tay tant ao Fe 
recover oi the proper, ee r with damages 
Tat the propery shail be personal. 0) That the plant, a 
the time of chal be eed fo tne fnmedtoo posses 


the ey. shall be wrongfu t 
at the me of suit.” Benjamin J. Shipman, Handbook of 


replevin 


Common-Law Pi § 49, at 120 (Henry Winthrop Bal- 
lantine ed., 3d ed. 1923). 


“In rare cases, the plaintiff might seek equitable relief to 
secure retum of a chattel. More commonly, the clalm for 


9 a8 evin, detinue, 
claim-and-delivery, or sequestration. statutes y 
allowed the plaintiff to recover the chattel before 
trial, though this Is now subject to fimits which 
Ligh Herd slap pore Piece a ee ee ce 
Dan B. Dobbs, Law of Remedies § §.17(1), at 917 (2d ed. 


1993). 


personal replevin. At common law, an action to 
replevy a person out of prison or out of another's 
custody. @ Personal pis evin has been largely su- 
perseded by the writ of habeas corpus as a means 
of investigating the legality of an imprisonment. 
See HABEAS CORPUS. 

leoin in cepit (in see-pit). An action for the 
de nce of property that is both wrongfully 
taken and wrongfully detained. [Cases: Replevin 
9. CJ.S. Replevin §8 28-29.) 
replevin in detinet (in det-i-net). An action for the 
repossession of property that is rightfully taken 


but wrongfully detained. (Cases: Replevin €9. . 


C.J.S. Replevin §§ 28-29.] 
replevin, vb. Archaic. REPLEVY. 
replevin bond. See BOND (2). 
replevisable. See REPLEVIABLE. 


replevisor (ri-plev-a-ser). The plaintiff in a replevin 
action. 


replevy (ri-plev-ce), n. Archaic. REPLEVIN. 


replevy, vb. 1. To recover possession of (goods) by 2 
writ of replevin. (Cases: Replevin €=1. C.J.S. Replev- 
in §§ 2-7.] 2. To recover (goods) by replevin. 3. 
Archaic. To bail (a prisoner). 


replevy bond. See replevin bond under BOND (2). 


repliant (ri-pli-ent). A party who makes a replication 
(.e., a common-law reply). — Also termed replicant. 


replicare (rep-le-kair-ee), vb. [Latin] Hist. To reply; to 
answer a defendant's plea. 


replicatio (rep-li-kay-shee-oh), n. [Latin] Roman law. A 
plaintiff's rejection.of what a defendant asserted in 
an exceptio; a counterexception. Pl. replicationes (rep- 
li-kay-shee-oh-neez). Cf. ‘TRIPLICATIO; QUADRUPLICATIO. 

replication ce apron Fy sei A plaintiffs or com- 
plainant’s reply to a defendant's plea or answer; RE- 
PLY (2). (Cases: Pleading ©7162. CJ.S. Pleading 
§§ 209, 219.] 

anticipat lication. Equity pleading. In an orig- 
inal tat ihe enial of dere matters that the 
defendant might assert. @ A defendant who relies 
on the anticipated defense must traverse the anti- 
cipatory matter in addition to setting up the de- 
fense. [Cases: Equity €133.] 

general replication, Equi ing. A replication 
that petite ofa Ponetal dena) of the defendant's 
plea or answer and an assertion of the truth and 
sufficiency of the bill. [Cases: Equity €207.] 


| 
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replication de injuria. Common-law pleading. A tra- 
verse occurring only in the replication whereby 
the plaintiff is permitted to traverse the whole 
substance of a plea consisting merely of legal ex- 
cuse, when the matter does not involve a title or 


interest in land, authority of law, authority of fact . 


derived from the opposing party, or any matter of 
record. — Also termed replication de injuria sua 
propria, absque tali causa. (Cases: Pleading €179. 
C.J.S. Pleading § 222.) 


replication per fraudem. Common-law pleading. A 
replication asserting that the discharge pleaded by 
the defendant was obtained by fraud. 


§ replication. Equity pleading. A replication 

at puts in issue a new fact to counter a new 
matter raised in the defendant's plea or answer.’ 
[Cases: Equity €209.] 


reply, n. 1. Civil procedure. In federal. practice, the 
plaintiff's response to the defendant's counterclaim 
(or, by court order, to the defendant's or a third 
party's answer). Fed. R. Civ. P. 7(a). (Cases: Federal 
Civil Procedure 801-815.] 2. Common-law pleading. 
The plaintiff's response to the defendant's plea or 
answer. © The reply is the plaintiff's second plead- 
ing, and it is followed by the defendant's rejoin- 
der. — Also termed (in sense 2) replication. [Cases: 
Pleading @ 162, 164. C.J.S. Pleading §§ 209, 
213-214, 219.] — reply, vd. - 


reply brief. See srter. 


repo (ree-poh). 1. REPOSSESSION. 2. REPURCHASE AGREE- 
MENT. 


report, n. 1. A formal oral or written presentation of 
facts or a recommendation for action <according to 
the treasurer's report, there is $300 in the bank>. 


committee report. Parliamentary law. A report from 
a committee to a deliberative assembly on business 
referred to the committee or on a matter other- 
wise under its charge. 


informational report. Parliamentary law. A report 
without a recommendation for action. 


insider report. Securities. A monthly report that 
must be filed with the SEC when more than 10% 
of a company’s stock is traded. ies 


majority report. Parliamentary law. A committee re- 
port, as distinguished from a minority report. See 
committee report. Cf. minority report. 

minority report. Parliamentary law. A report by a 
member or members who dissent from a commit- 
tee report, setting forth their views, and sometimes 
proposing an-alternative recommendation. © Some 
organizations require that a minority must reach a 
certain size (or obtain perinission) before it can file 
a report. A typical minimum is one-fourth of the 
committee's members, which guarantees that not 
more than one minority report will result. 


officer’s report. Parliamentary law. A report from an 
officer to an organization or deliberative assembly 
on business relating to the officer's duties or on a 
matter otherwise under the officer's charge. 


E 
| 
i 
A 
: 
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report with recommendation. Parliamentary law. A 
report accompanied by a recommendation for ac- 
tion. 


2. A written account of a court proceeding and 
judicial decision <the law clerk sent the court's 
report to counsel for both sides>. (Cases: Courts 
103. C.J.S. Courts §§ 170, 173-174, 176.] 3. (usu. 
pl.) A published volume of judicial decisions by a 
‘particular court or group of courts <U.S. Re- 
orts>. © Generally, these decisions are first printed 

in temporary paperback volumes, and then printed 
in hardbound reporter volumes. Law reports’ may 
be either official (published by a government entity) 
or unofficial (published by a private publisher). 
Court citations frequently include the names of both 
the official and unofficial reports. — Also termed 
Hs bball law report; law reporter. Cf. ADVANCE SHEETS. 
[Cases: Courts 103; Reports €=3. C.J.S. Courts 
§§ 170, 173-174, 176; Reports §§ 10-13.] 


official report. (usu. pl.) The governmentally ap- 
proved set of oe cases within a given juris- 
diction. (Cases: Courts 7103; Reports 1. C.J.S. 
Courts §§ 170, 173-174, 176; Reports §§ 2-3.] 
ah may | be sald that all are In a sense 
‘official,’ or to use the term ‘ reports’ as referring 
to any particular series of reports Is a misnomer, for it is 
certainly misleading. The mere fact that each state author- 
izes or requires ication of reports of Its Supreme Court 
decisions, and, to insure such publication, agrees to pur- 
chase a stated number of each volume of the reports, 
cannot be said to give such a series pre-eminence as an 
‘official’ publication." Willlam M. Lite et al., Brief Making and 
the Use of Law Books 33 (3d ed. 1914). 
4. (usu. pl.) A collection of administrative decisions 
by one or more administrative agencies. [Cases: 
Administrative Law and Procedure 507. C.J.S. 
Public Administrative Law and Procedure §§ 151, 157.] 
5. MINUTES (2). — Abbr. rep. — report, vb. 


report agenda. See report calendar under CALENDAR (4). 
report calendar. See CALENDAR (4). 


reporter. 1. A person responsible for making and 
publishing a report; esp., a lawyer-consultant who 
prepares drafts of official or semi-official’ writings 
such as court rules or Restatements <the reporter to 
the Advisory Committee on Bankruptcy Rules ex- 
plained the various amendments>. [Cases: Reports 
S=3. C.J.S. Reports §§ 10-13.] 2. REPORTER OF DECI- 
SIONS. 3. REPORT (3) <Supreme Court Reporter>. — 
Abbr. rep.; rptr. 
“tt may not come amiss to remark that the National Report 
System is usually spoken af as the ‘Reporters,’ one of 
the component parts of that system fs In like manner 
oes of as a ‘Reporter.’ Wherever, in this or the succeed- 


tion, it refers to the person who reports or edits the cases in 
ay series of reports to which reference is belng made.” 
liam M. Lite et al, Brief Making and the Use of Law 

Books 37 (3d ed. 1914). 
reporter of decisions. The person responsible for 
ublishing a court’s opinions. @ The position began 
historically — in the years before systematic report- 
ing of decisions was introduced — when lawyers 
attended the sessions of particular courts, were ac- 
credited to them by the judges, and reported the 
decisions of that court. Today, the reporter of deci- 
sions holds an administrative post as a court employ- 


representation 


ee. The reporter often has duties that include verify- 
ing citations, correcting spelling and punctuation, 
and suggesting minor editorial improvements before 
judicial opinions are released or published. — Often 
shortened to reporter. — Also termed court reporter. 
See courT reporter. (Cases: Courts €103; Reports 
3. CJ.S. Courts §§ 170, 173-174, 176; Reports 
§§ 10-13.) 

reporter’s privilege. See journalist's privilege (1) under 
PRIVILEGE (9). 


reporter’s record. 1. RECORD. 2. TRANSCRIPT. 
reporter’s syllabus. See HEADNOTE. 
reporting company. See COMPANY. 

report of proceedings. See TRANSCRIPT. 
reports, n. See REPORT. 


Reports, The. A series of 13 volumes of caselaw pub- 
hshed in the 17th century by Sir Edward Coke. 


report with recommendation. See REPORT (1). 


repose ee , n. 1. Cessation of activity; temporary 
rest. 2, A statutory period after which an action 
cannot be brought in court, even if it expires before 
the plaintiff suffers any injury. See sTATUTE OF REPOSE. 
(Cases: Limitation of Actions 1, 165. C.J.S. Limita- 
tions of Actions §§ 2-4, 10-11.] 


repository (ri-poz-a-tor-ee). A place where something 
is deposited or stored; a warehouse or storehouse. 
[Cases: Warehousemen ¢=1-38. CJ.S. Agriculture . 
§§ 163-165, 170-173, 176; Warehousemen and Safe 
Depositaries §§8 1-44, 47-137.] 

repossession, n. The act or an instance of retaking 
property; esp., a seller's retaking of goods sold on 
credit when the buyer has failed to pay for them. — 
Often shortened to repo. Cf. roRECLOSURE; RESCUE (3). 
{Cases: Secured Transactions €228. C.J.S. Secured 
Transactions §§ 151, 153-160, 180.] — repossess, vb. . 


representation, n. 1. A presentation of fact — either 
by words or by conduct — made to induce someone 
to act, esp. to enter into a contract; esp., the manifes- 


. tation to another chat a fact, including a state of 


mind, exists <the buyer relied on the seller's repre- 
sentation that the roof did not leak>. Cf. misrepre- 
SENTATION. (Cases: Fraud ¢9.] 


“Representation ... may introduce terms Into a contract 
and affect performance: or it may Induce a contract and so 
affect the Intention of one of the parties, and the formation 
of the contract.... At common law, ... if erepresentation 
did not afterwards become a substantive part of the con- 

In certain excepted cases and apart 
always from fraud) was immaterial. But if it did, tt might be 
one of two things: (1) tt might be led by the jes as 
a vital term ing to the root of contract (when It is 
usually called a ‘condition’); and [n this case its untruth 
entitles the Injured party to repudiate the whole contract; or 
) ft mont be a Sah In his ce ormy ot hd independ ty 
su prom! when usually & ‘warranty’), 
which {s.Indeed a of the contract, but does not go to 
the root of It; In this case its untruth only gives rise to an 
action ex contractu for damages, and does not entitle the 
injured to repudiate the whole contract.” Wiliam R. 
Anson, fas of the Law of Contract 218, 222 (Arthur L. 
Corbin ed., 3d Am. ed. 1819). 


affirmative representation. A representation assert- 
ing the existence of certain facts pertaining to a 
given a ip matter. [Cases: Contracts €°205.5; 
Fraud , CJS. Contracts § 341.) 
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false representation. See MISREPRESENTATION. representation election. See ELECTION (3). 


material entation. A representation to which 
a reasonable person would attach importance in 
deciding his or her course of action in a transac- 
tion. ® Material representation is a necessary ele- 
ment of an action for fraud. (Cases: Contracts 
€94(2); Fraud 18. C.J.S. Contracts §§ 156, 166.] 


promissory representation. A representation about 
what one will do in the future; esp., a representa- 
tion made by an insured about what will happen 
during the ume of coverage, stated as a matter of 
expectation and amounting to an enforceable 
promise. [Cases: Insurance €=3035. C.J.S. Insur- 
ance §§ 537, 546-551, 629, 634, 639, 694, 704, 
759.) 


2. The act or-an instance of standing for or acting 
on behalf of another, esp. by a lawyer on behalf of a 
client <Clarence Darrow's representation of John 
Scopes>. (Cases: Attorney and Client €°77-101. 
C.J.S. Attorney and Client §§ 191-217.) 


concurrent representation. The simultaneous repre- 
sentation of more than one person in the same 
matter. See CONFLICT OF INTEREST (2). 


3. The fact of a litigant’s having such a close alien: 
ment of interests with another person that the other 
is considered as having been present in the litiga- 
tion <the named plaintiff provided adequate repre- 
sentation for the absent.class members>. 


adequate representation. A close alignment of inter- 
ests between actual parties and potential parties in 
a lawsuit, so that the interests of potential parties 
are sufficiently fsb piasioaeed the actual parties. « 
The concept of adequate representation is often 
used in procedural contexts. For example, if a case 
is to be certified as a class action, there must be 
adequate representation by the named plaintiffs of 
all the potential class members. Fed. R. Civ. P. 
23(a)(4). And if a nonparty is to intervene in a 
iawsuit, there must not already be adequate repre- 
sentation of the nonparty by an existing party. 
Fed. R. Civ. P. 24a, 

virtual representation. A party's maintenance of an 
action on behalf of others: with a cieailar ineren; as 
a class representative does in a class action. See 
VIRTUAL-REPRESENTATION DOCTRINE. [Cases: Judg- 
ment ©677; Parties 35.3. C.J.S. Judgmenis 
§§ 847, 851-854; Parties §..28.] 


4. The assumption by an heir of the rights of his or 
her predecessor <each child takes a share by repre- 
sentation>. See rer sTirres. (Cases: Wills €-550. 
C.J.S. Wills §§ 1809-1810.) 5. (usu. pl.) Int'l law. A 
friendly but firm statement of a perceived wrong. ® 
This is the mildest form of complaint that one 
nation can make to another. — Also termed diplo- 
matic representation. — represent, vb. 
“Representations are In the nature of vigorous arguments 
pid baci In the hope of securing a modification of the 
on complained of without Imp ying necreset or ex- 
pressty an Intention ultimately to redress 


vigorous means.” Ellery C. Stowell, onal Law: 
A fas in Conformity with Actual Practice 
427 (1831). 

representation, estoppel by. See estoppel by representa- 

tion under ESTOPPEL. : 


more 


> 


representative, n. 1. One who stands for or acts on 


behalf of another <the owner was the football team’s 
representative at the labor negotiations>. See AGENT 
@). (Cases: Principal and Agent 1. C.].S. Ag. 

§§ 2, 4-6, 28, 25-27, 33, 38-40, 58; Architects § 21.) 


accredited representative. A person with designated 
authority to act on behalf of another person, 
group, or organization, usu. by being granted that 
authority by law or by the rules of the group or 
organization <as an officer of the union, she was 
the accredited representative of the employees in 
the wage dispute>. 


class representative. A person who sues on behalf 
of a group of plaintiffs in a class action. — Also 
termed named plaintiff. See crass-action. (Cases: 
Federal Civil P ure @°164;- Parties 935.13. 
C.J.S. Parties §§ 31, 34.] : 

independent personal representative. See personal 
representative. 

lawful entative. 1. A legal heir. 2. An execu- 
tor, administrator, or other legal representative. — 
Also termed legal representative. See personal repre- 


sentative. [Cases: Executors and Administrators 
14-18. CJ.S. Executors and Administrators 
§§ 17-32, 34-49.) 

legal-personal entative. 1. When used by a 


testator referring to personal property, an execu- 
tor or administrator. (Cases: Executors and Ad- 
ministrators 714-18. C.J.S. Executors and Admin- 
istrators §§ 17-32, 34-~49.] 2. When used by a 
testator referring to real property, one to whom 
the real estate passes immediately upon the tes- 
tator’s death. 3. When used concerning the 
death of a mariner at sea, the public administra- 
tor, executor, or appointed administrator in the 
seaman's state of residence. 


legal representative. 1. See lawful representative. 2. 
See personal representative. 

‘sonal representative. A person who manages the 
fezal affairs of another decaute of incapacity or 
death, such as the executor of an estate. @ Techni- 
cally, while an executor is a personal representa- 
tive named in a will, an administrator.is a personal 
a pense named ina ieee termed 
i representative; . representative. 
(Cases: Executors and Adaunistase 14-18. 
CJS. Executors and Administrators §§ 17-32, 
34-49,} 


registered representative. A person approved by 
the SEC ah ack exchanies t sell pecaraics to 
the public. — Formerly also termed customer's man; 
customer’s is [Cases: Securities Regulation 
@=40.12-40.14. C.J.S. Securities Regulation §§ 157- 
160, 165.] 
2. A member of a legislature, esp. of the lower 
house <one senator and one representative attend- 
ed the rally>. (Cases: States €°28. C.J.S. States 
§ 42.] — Abbr. rep. 


representative action. 1. CLAss ACTION. 2. DERIVATIVE AC- 


TION (1). 


representative capacity. See CAPACITY (1). 


1, OE RETRO US p27 TERE SONATE AE ORE? DEOL OTEN TR SR ALITA At 
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representee. One to whom a representation is made. 


“First, where the representor can show that he was not 
negligent, he will not be Ilable under the 1867 Act; and 
secondly, where the representee wants to clalm damages at 
the contractual rate, for toss of his bargain, ft may be that 
the Misrepresentation Act will not suffice.” P.S. , An 
Introduction to the Law of Contract 165 (3d ed. 1981). 


representor. One who makes a representation. 
vit ts arguable that even where a contracting party 
n 


repressed-memory syndrome. A memory disorder 
characterized by an intermittent and extensive in- 
ability to recall important personal information, usu. 
following or concerning a traumatic or highly stress- 
ful occurrence, when the memory lapses cannot be 
dismissed as normal forgetfulness. @ The theoretical 
basis for this syndrome was proposed by Sigmund 
Freud in 1895. The American Psychiatric Association 
has recognized the syndrome officially by the medi- 

‘cal term dissociative amnesia. Although the APA has 
affirmed that some people suffering partial or total 
dissociative amnesia may later recover some or all of 
the memory of the traumatic or stressful event, the 
existence of the syndrome is controversial. Some 
studies indicate that “repressed” memories, at least 
in some patients, may be a product of suggestions 
made by mental-health therapists rather than of any 
actual experience. — Abbr. RMS. — Also termed 
recovered- rome; dissociative amnesia. Cf. 
FALSE-MEMORY SYNDROME. 


repressive tax. See sin tax under TAX. 


reprieve (ri-preev), nr. Temporary postponement of 

e carrying out of a criminal sentence, esp. a death 

sentence. Cf. COMMUTATION (2); PARDON. (Cases: Par- 

don and Parole 27. C.J.S. Pardon and Parole §§ 3, 
32-33.] — reprieve, vb. 

* “The term reprieve ts derived from reprendre, to keep back, 

and signifies the withdrawing of the sentence for an interval 


of time, and operates In delay of execution,” 1 Joseph 
, A Practical Treatise on the Criminal Law 787 (2d ed. 


si ah n. In professional responsibility, a form of. 


isciplinary action — imposed after trial or formal 
charges — that declares the lawyer's conduct im- 

roper but does not limit his or her right to practice 

w; a mild form of lawyer discipline that dees not 
restrict the lawyer's ability to practice law. [Cases: 
Attorney and Client 58. CJS. Atorney and Client 
§§ 116-118.] — reprimand, vd. 


reprimand. An unpublished communica- 


tion between a disciplinary agency and a wrongdo- 
ing attorney, admonishing the attorney about the 
improper conduct. @ Sometimes a published repri- 
mand that does not identify the lawyer by name is 
considered a private reprimand. [Cases: Attorney 
and Client @58. C.J.S. Attorney and Client 
§§ 116-118.) 


public reprimand. A published notice, appearing 
usu. in a legal newspaper or bar journal, admon- 
ishing the attorney about improper conduct and 
describing the impropriety for the benefit of other 
members of the legal profession. (Cases: Attorney 


reproduction right 


and Client ¢=58. C.J.S. Atlorney and Client 
§§ 116-118.) 


reprisal (ri-pri-zal). 1. (often pl.) Int'l law. The use of 
orce, short of war, against another country to re- 
dress an injury caused by that country. (Cases: War 
and National Emergency 12. C.J.S. War and Na- 
tional Defense §§ 8, 13, 16-22, 84-85.]} 


“‘Reprisals’ Is a word with a long history, and modem 
writers are not agreed on the meaning which should be 
given to ft today. Lierally and nissonowy it denotes the 
seizing of property or persons by way of retaliation .... 
Reprisats when they are taken today are taken by a state, 
but some writers would still limit the word to acts of taking 
or withholding the property of a foreign state or Its nation- 
als, for example by an e go, whilst others would aban- 
don the historical associations and use It to denote any kind 


of coercive action not amounting to war whe a state 
attempts to secure satisfaction from ancther some 
wrong which the latter has committed ogee JL. 
Brierly, The Law of Nations 321-22 (Sth ed. 1955). 


general reprisal. A he Soe by which a nation di- 
rects all its military officers and citizens to redress 
an injury caused by another nation. © An example 
is a command to seize the property of the offend- 
ing. nation wherever it is found. 


negative reprisal. A reprisal by which a nation 
refuses to perform an obligation to another nation, 
such as the fulfillment of a treaty. 


positive reprisal. A reprisal by which a nation 
forcibly seizes another nation’s property or per- 
sons. 


pene reprisal. A reprisal by which a nation au- 
orizes an spaniel private citizen to redress an 
injury caused by another nation. @ An example is 
an authorization for a private citizen to seize a 
particular vessel of the offending nation. See Ler- 
TERS OF MARQUE. 


2. (often pl.) Int'l law. An act of forceful retaliation 

for injury or attack by another country; formerly, in . 
war, the killing of prisoners in response to an 

enemy's war crimes (now unlawful). Cf. REVoRSION. 

3. Any act or instance of retaliation, as by an em- 

ployer against a complaining employee. (Cases: 

Master and Servant €30(6.5). C.J.S. Employer-Em- 

ployee Relationship §§ 68, 70, 72, 79.) 


reprise (ri-priz), n. An annual deduction, duty, or 
payment out of a manor or estate, such as an annui- 
ty. 

reprobation (rep-re-bay-shon). The act of raising an 
objection or exception, as to the competency of a 
witness or the sufficiency of evidence. — repro- 
bationary (rep-re-bay-sha-ner-ee), reprobative (rep- 
ra-bay-tiv), adj. — reprobate (rep-ro-bayt), vb. 


reprobator (rep-ra-bay-ter). Scots law. Hist. A challenge 
to disqualify a witness or to invalidate the testimony 
of an objectionable witness. —- Also termed action of 
reprobator. 


reproduction right. Copyng: ht. A copyright holder's 
exclusive right to make copies or hagsrecoed: of 


the protected work. © Unauthorized copying consti- 
tutes infringement. — Also termed right of reproduc- 
tion. [Cases: Copyrights and Intellectual Property 
S36. C.].S. Copyrights and Intellectual Property §§ 10, 
40-41, 97.] 


reproductive rights 


reproductive rights. A person's constitutionally pro- 
tected rights relating to the control of his or her 
procreative activities; specif., the cluster of civil liber- 
ties relating to pregnancy. abortion, and sterilization, 
esp. the personal ily rights of a woman in ber 
decision whether to become pregnant or bear a 
child. @ The phrase includes the idea of being able 
to make reproductive decisions free from discrimina- 
tion, coercion, or violence. Human-rights scholars 
increasingly consider many reproductive rights to be 
protected by international human-rights law. [Cases: 
Civil Rights ©1029. C.J.S. Civil Rights §§ 4-5, 8, 
13.] 


republic, n.A system of government in which the 
people hold sovereign power and elect representa- 
tives who exercise that power. @ It contrasts on the 
one hand with a pure democracy, in which the 
people or comnjunity as an organized whole wield 
the sovereign power of government, and on the 
other with the rule of one person (such as a king or 
dictator) or of an elite group (such as an oligarchy, 
aristocracy, or junta). — Abbr. rep. Cf. pemocra- 
cy. — republican, adj. 


powers directly or indirectly from the great of the 

beable and (is administered by pers heldng tol 
ice easure, a |, OF 

bandon Reber A. Dahl, A Preface to Dienoctuhe Yhoon, 


10 (1956). 
republican government. See GOVERNMENT. 


republication, n. 1. The act or an instance of publish- 
ing again or anew. 2. Wills & estates. Reestablishment 
of the validity of a previously revoked will by repeat- 
ing the formalities of execution or by using a codicil. 
@ The result is to make the old will effective from the 
date of republication. — Also termed revalidation. Cf. 


REVIVAL (2). [Cases: Wills €=196-202. CJ.S. Wills | 


§§ 429-440.] 3. Defamation. The act or an instance of 
repeating or spreading more widely a defamatory 
statement. — republish, vb. 


repudiate, vb. 1. To reject or renounce (a duty or 
obligation); esp., to indicate an intention not to 
perform (a contract). [Cases: Contracts $313. C.J.S. 
Contracts § 534.] 2. Hist. To divorce or disown (one’s 
wife). 

sb ie (ri-pyoo-dee-a-tee). A party to a contract 
that has been repudiated by the other party. [Cases: 
Contracts 313. C.J.S. Contracts § 5345 


repudiation (ri-pyoo-dee-ay-shen), n. 1. Eccles. law. 
ve. A person's refusal to accept a benefice. 2, A 
contracting party's words or actions that indicate an 
intention not to perform the contract in the future; a 
threatened breach of contract. Cf. REJECTION (1), (2); 
RESCISSION; REVOCATION (1). [Cases: Contracts 
€=313(2). C.J.S. Contracts §§ 534-540.] — repudiato- 
ry (ri-py ee-9-tor-ee), repudiable (ri-pyoo-dee-o- 
bal), an, 
“A repudiation is (a) a statement by the obligor to the 
obligee indicating that the obligor will commit a breach that 


would of itself give the obligee a claim for damages for total 
(b) a volu' affirmative act which rende: 


breach ... , of Ur] 
the or unable or apparently unable to perform without 
such a te eo reet Rocond) of Contwots @ 280 


“In order to constitute a repudiation, a 's language 
must be sufficiently positive to be reas: nterpreted to 
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mean that the party will not or cannot perform. Mere expres. 
ston of doubt as to his willingness or ability to perform is 
not enough to constitute such an 


a 
ma reasonable 

balleve that tho obligor wil comm a serious Broach “ang 
may ultimately result In a repudiation .... However, lan- 
uage that under a falr reading ‘amounts to a statement of 
beyond tho covitest constitutes a repudiation.” Restate. 
ment (Second) of Contracts § 250, cmt. b (1978). wi 
antici, repudiation. Repudiation of a contrac- 
tual duty before the time for performance, giving 
the injured party an immediate right to damages 
for total breach, as well as discharging the injured 
party’s remaining duties of performance. © This 
type of repudiation occurs when the promisor 
unequivocally disavows any intention to perform 
when the time for performance comes. Once the 
repudiation occurs, the nonrepudiating party has 
three options: (1) treat the repudiation as an im- 
mediate breach and sue for damages; (2) ignore 
the repudiation, urge the repudiator to perform, 
wait for the specified time of performance, and suc 
if the rope nuns party does not perform; and (3) 
cancel the contract. — Also termed renunciation. 
See anticipatory breach under BREACH OF CONTRACT. 
{Cases: Contracts €°313. C.J.S. Contracts § 534.) 


The Restatement Ests three actions that constitute anticipa- 


repudiation: “‘(a) a positive stat the 

or other person o vgtd uridor the contate todiectns 
that the promisor wili not or cannot su’ perform his 
contractua! duties; (6) transferring or contracting to transfer. 
to a third pee an interest in specific land, goods, or in 
any other thing essentlal for the substantial lormance of 
his contractual duties; (c) any voluntary affirmative act 
seth a \ ha ep dlakoces 

utles impossible, or ap impossible." Restatement 
(Second) of Contracts § 318 (1979). 


total repudiation. An unconditional refusal by a 
pee to perform the acts required by a contract. © 

is type of repudiation justifies the other party in 
refraining from performance. [Cases: Contracts 
313. C.J.S. Contracts § 534.] 


repudiator (ri-pyoo-dee-ay-tar). One who repudiates; 


esp., a party who repudiates a contract. [Cases: 
Contracts 313. C.J.S. Contracts § 534.] 


repudium (ri-pyoo-dee-em), x. [Latin] Roman law. The 


revocation of betrothal or marriage by either the 
man or the woman. ® After Augustug,:it was neces- 
sary to send the other spouse a letter of repudiation 
in order to terminate the marriage. CE pivortium. 


repugnancy (ri-pag-nen-see). An inconsisten or con- 
tradicti 


ion between two or more parts of a legal 
instrument (such as a contract or statute). [Cases: 
Contracts €°162; Statutes €=207. CJ.S. Contracts 
§§ 324, 326.] 


repu ¢ (ri-pag-nent), adj. Inconsistent or irrecon- 
Jiable 


with; contrary or contradictory to <the 
court's interpretation was repugnant to the express 
wording of the statute>. 


repugnant verdict. See vERDICT. 
repurchase, n. The act or an instance of buying some- 


ing back or again; esp., a corporation's buying 
back of some or all of its stock at market price. See 
REDEMPTION. [Cases: Corporations $82, 120. C_J.S. 
Corporations §§ 180-181, 193-195, 239-241.] — re- 
purchase, vb. 
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repurchase agreement, A short-term loan agreement 
by which one party sells a security to another party 
but promises to buy back the security on a specified 
date at a specified price. — Often shortened to repo. 
[Cases: Corporations 82, 120. C.J.S. Corporations 
§§ 180-181, 193-195, 239-241.] 


repurchase price. See redemption price under PRICE. 


reputation, . The esteem in which a person is held by 
others. @ Evidence of reputation may be introduced 
as proof of character whenever character evidence is 
admissible. Fed. R. Evid. 405. — Also termed person- 
alr ion. [Cases: Criminal Law 375; Evidence 
106; Witnesses ©=338. C.J.S. Criminal Law 
§§ 816-818; Evidence §§ 495-497, 499-502, 504- 
506; Witnesses § 592.] — reputational, adj. 


reputational evidence. See repulation evidence under 
EVIDENCE. 


reputation evidence. See EVIDENCE. 
reputed manor. See MANOR. 


request, n. Parliamentary law. A motion by which a 
member invokes a right, seeks permission for the 
exercise of a privilege, or asks a question. Cf. MOTION 
(2); DEMAND (2); INQUIRY (2); POINT (2). 


request for leave to modify a motion. See request for 
permission to modify a motion. 


request for leave to withdraw a motion. See request 
for permission to withdraw a motion. 


request for permission to modify a motion. A motion 
by which the mover seeks an amendment to his or 
her own motion after the chair has stated the 
motion. © The mover controls a motion only until 
the chair states the question. After that, the motion 
belongs to the assembly and the mover cannot 
seodify it without the assembly’s permission. See 
friendly amendment under AMENDMENT (3). — Also 
termed request for leave to modify a motion. 

request {or ission to withdraw a motion. A 
motion by the mover to end considgration of the 
motion without reaching a decision on its merits. 
See Sale Sor permission to modify a motion. — Also 
termed request for leave to withdraw a motion. 


request to be excused from a duty. A motion seeking 
rehef from a du deca officer or other member 
has been charged with. 


request to read papers. 1. A motion asking permis- 
sion to read aloud from printed matter. @ Reading 
aloud is generally not allowed without permission. 
2. A motion asking that the chair or secretary read 
aloud a document for the mover’s or the assem- 
bly’s information. 


request for admission. Civil procedure. In pretrial dis- 
covery, a party's written factual statement served on 
another party who must admit, deny, or object to 
the substance of the statement. © Ordinarily, many 
requests for admission appear in one document. The 
admitted statements, along with any statements not 
denied or objected to, will be treated by the court as 
established and therefore do not have to be proved 
at wial. Fed. R. Civ. P. 36. — Abbr. RFA. — Also 
termed request for admissions; request to admit; notice to 


required-request law 


admit. [Cases: Federal Civil Procedure 1671; Pre- 
trial Procedure 471. C.J.S. Discovery §§ 113, 115.] 


request for continued examination. Patents. A means 
of negating the final action on a patent so that the 
epee can file amendments, new claims, etc. to 
show that the invention is patentable as of the origi- 
nal application date. @ Unlike a continuation appli- 
cation, a request for continued examination keeps a 
patent alive as if no final decision had been made. It 
allows prosecution of claims that have been rejected 
in a final office action to continue. — Abbr. RCE. Cf. 
CONTINUATION. [Cases: Patents ©7104. C.J.S. Patents 
§§ 145-147, 149-151, 173-175.].. 


request for instructions. Procedure. During trial, a 
arty’s written request that the court instruct the 
jury on the law as set forth in the request. — Abbr. 
RFI. — Also termed request to charge. See Fed. R. Civ. 
P. 51. (Cases: Federal Civil Procedure 2176; Trial 
259. C.J.S. Trial § 698.) 


request for leave to modify a motion. See REQUEST. 
request for leave to withdraw a motion. See REQUEST. 


request for permission to modify a motion. See RE. 
QUEST. 


request for permission to withdraw a motion. See re. 
QUEST. ; 


request for production. Procedure. In pretrial discov- 
ery, a party's written request that another party 
pouee specified documents or other tangible things 
or inspection and copying. Fed. R. Civ. P. 34. — 
Abbr. . — Also termed document request, request 
for production of documents; notice to produce; demand for 
document inspection. (Cases: Federal Civil Procedure 
aor Pretrial Procedure @331. C.J.S. Discovery 
§ 71. 


request for reconsideration. Patents. An applicant's 
submission of further arguments after a patent . 
claim's rejection. (Cases: Patents €104. C.].S. Pat- 
enis §§ 145-147, 149-151, 173-175.] 


west for reexamination. Patents. A formal process 
of asking the Patent and Trademark Office to review 
an in-force patent's validity in light of prior-art 
references. © Anyone, including the patentee or an 
infringer, may request a patent's reexamination. 
(Cases: Patents 140. C.J.S. Patents § 251.] 


request to admit. See REQUEST FOR ADMISSION. 
request to be excused from a duty. See request. 
request to charge. See REQUEST FOR INSTRUCTIONS. 
request to read papers. See REQUEST. 


required-records doctrine. The principle that the 
privilege against self-incrimination does not apply 
when one Is poss compelled to produce business 
records that are kept in accordance with govern- 
ment regulations and that involve public aspects. @ 
Some courts have held that certain medical records 
and tax forms fall within this doctrine and are thus 
not protected ins privilege against self-incrimina- 
ae [Cases: Witnesses €298. C.J.S. Witnesses 
543.) 


ired-request law. A law mandating that hospital 
personnel discuss with a deceased patient's relatives 


required reserve 


the possibility of an anatomical gift. © The Uniform 
Anatomical Gift Act (not in effect in all states) man- 
dates a required-request law. 


required reserve. See RESERVE. 

requirement for division. See RESTRICTION (4). 
requirement for restriction, See RESTRICTION (4), 
requirements contract. See CONTRACT. 
requirements testing. See ACCEPTANCE TESTING. 


requisition (rek-we-zish-on), n. 1. An authoritative, 
formal demand <a state governor's requisition for 
another state's surrender of a fugitive>. [Cases: Ex- 
tradition and Detainers ¢°34.] 3 A governmental 
seizure of property <the state’s requisition of the 
shopping center: during the weather emergency>. 
See TARING (2). —‘requisition, vb. 


requisitionist. One -who makes a for:1l demand (as 
for the performance of an obligation or the return of 
a fugitive). See REQUISITION (1). 


requisitory letter. See LETTER OF REQUEST. 


rere-county (reer-kown-tee). Hist. A subsidiary English 
. county court held by the sheriff on the day after the 
regular county cout. — Also spelled rere county; rier 


county. 
re-refer. See REFER. 


res (rays or reez or rez), 2. [Latin “thing™) 1. An object, 
interest, or staius, as opposed to a person <jurisdic- 
tion of the res — the real property in Colorado>. 
(Cases: Courts 16. C.J.S. Courts § 50.] 2. The 
subject matter of a trust; Corpus (1) <the stock certifi- 
cate is the res of the trust>. (Cases: Trusts 1. 
C.J.S. Trover and Conversion §§ 1-9, 14-18.] Pl. res. 


res accessoria (rays ak-ses-or-ee-e). [Latin] Civil law. An 
accessory thing; a thing that is related to a principal 
thing. Pl. res accessoriae. 


res adjudicata (rays 9-joo-di-kay-te or -kah-ta). See REs 
JUDICATA. 


resale, n. 1. The act of selling goods or property — 
previously sold to a buyer who breached the sales 
contract — to someone else. UCC §¥2-706. [Cases: 
Sales 332-339. C.J.S. Sales §§ 344-347.] 2. A re- 
tailer’s selling of-goods, previously purchased from a 
manufacturer or wholesaler, usu. to consumers or to 
someone else further down the chain of distribu- 
tion. — resell, ud.’ 

resale-price maintenance. A form of price-fixing in 
which a manufacturer forces or persuades several 
different retailers to sell the manufacturer's product 
at the same price, thus  pbibtaat competition. @ 
Resale-price maintenance Is per se illegal under anti- 
trusi Jaw. But a manufacturer is permitted to suggest 
a retail price as long as it does not compel retailers 
to sell at that price. See vertical price-fixing under 
PRICE-FIXING. (Cases: Monopolies ©°17(1.7). C.J.S. 
Monopolies §§ 83-85, 87.) 


res aliena (rays ay-lee-ee-na or al-ee-). [Latin] Archaic. 
The property belonging to another. 

res alienari prohibita (rays ay-lee-e-nair-1 proh-hib-i- 
Pe {Law Latin) Hist. A thing that cannot be alienat- 
ed. 
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res aliena scienter legata (rays ay-lee-ee-noa [or al-ee-} 
si-en-ter la-gay-ta). [Latin] Hist. The property of 
another knowingly bequeathed — that is, property 
that a testator did not own but purported to be- 
queath by will. 


res caduca (rays ka-d[y]oo-ke). [Latin] Civil law. A- 


fallen thing; an escheat. Pl. res caducae. 


resceit (ri-seet). Hist. The admittance of an interested 
third party to plead in a case between two others; 
intervention. 


rescind (ri-sind), vb. 1. To abrogate or cancel (a 
contract) unilaterally or by agreement. [Cases: Con- 
tracts $249. C_].S. Contracts §§ 422, 424, 427-428, 
456, 465-466, 484.] 2. To make void; to repeal or 
annul <rescind the legislation>. 3. Parliamentary law. 
To void, repeal, or nullify a main motion adopted 
cater — Also termed annul; repeal. —- rescindable, 

i. 
rescind and expunge. See EXPUNGE (2). 


rescissio (ri-sis[h]-ee-oh). [Latin] Civil law. Annulment 
or voidance of a juridical act; rescission. Pl. rescis- 
siones. 


rescission (ri-sizh-an), n. 1. A party's unilateral un- 
making of a contract for a legally sufficient reason, 
such as the other sage material breach, or a judg- 
ment rescinding the contract; vorpaNce. @ Rescission 
is generally available as a remedy or defense for a 
nondefaulting party and is accompanied by restitu- 
tion of any lags performance, thus restoring the 
parties to their precontractual positions. — Also 
termed avoidance. (Cases: Contracts €°249. C_J.S. 
Contracts §§ 422, 424, 427-428, 456, 465-466, 484.] 
2. An agreement by contracting parties to discharge 
all remaining duties of performance and terminate 
the contract. — Also spelled recision; recission. — Also 
termed (in sense 2) agreement of rescission; mutual 
rescission; abandonment. Cf. REJECTION (2); REPUDIATION 
(2); REVOCATION (1). [Cases: Contracts @252. C.J.S. 
Contracts §§ 428, 462.] — rescissory (ri-sis-a-ree or 
ri-siz-), adj. 
“The tag recat el ee Dero fod ely 
‘rescission’ fs often used by rs, courts and business- 


ent, cancellation for.breach and on 
of Infancy or fraud. In the of 
fhougnt — es the consequences of each these forms of 
ney ay — the Cor 
‘Rescission’ is utilized as 
a term of art to refer to a mutual ag to e 
les. ‘Termination’ refers to the discharge of 
a se Stee 8 power alien ty ne ee 
m 


n 
& Jose 
(3d a 1887) 
equitable rescission. Rescission that is decreed by a 
court of equity. (Cases: Cancellation of Instru- 
ments 1. C.J.S, Cancellation of Instruments; Rescis- 
sion §§ 2-7.) 
legal rescission, 1. Rescission that is effected by the 
agreement of the parties. [Cases: Contracts 
€251.] 2. Rescission that is decreed by a court of 
law, as opposed to a court of equity. 


| 


ee 
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“The modem tendency is to treat rescission as equitable, 
but rescission was often available at faw. if plaintiff had paid 
money, or had delivered goods, he could rescind by ten- 
dering whatever he had received from defendant and suing 
at law to recover his money or reptevy his goods. But if he 
had delivered a promissory note or securities, or conveyed 
real estate, rescission required the court to cance! the 
Instruments or compel defendant to reconvey. This rellef 
was available only in equity. Many modern courts ignore the 
distinction .... versions of the distinction are codified 


in some states.” pe al Modem American Rem- 


edies 627-28 (3d ed. 
rescissory action. See ACTION (4). 
rescissory damages. See DAMAGES. 


res communes (rays ke-myoo-neez), n. pl. [Latin “com- 
mon things") Crvil law. Things common to all; things 
that cannot be owned or appropriated, such as light, 
air, and the sea. La. Civ. Code art. 449. 


res controversa (rays kon-tra-ver-sa). [Latin] Civil law. 
A matter in controversy; a point in question. Pl. res 
controversae. 


res coronae (rays ka-roh-nee), n. pl. [Latin] Hist. 
Things of the Crown, such as ancient manors, hom- 
ages of the king, and liberties. . 

res corporales (rays kor-ps-ray-leez), n. pl. [Latin] Civil 
law. Corporeal things; tangible things that are per- 
ceptible to the senses. La. Civ. Code art. 461. See 
corporeal thing under THING. 


rescous (res-kas). 1, RESCUE (2). 2. RESCUE (3). 


rescript (ree-skript), n. 1. A judge's written order to a 
court clerk explaining how to dispose of a case. 2. 
An appellate court's written decision, usu. unsigned, 
that is sent down to the trial court. (Cases: Appeal 
and Error ©1196, 1207; Criminal Law @1192; 
Federal Courts 949. CJ.S. Appeal and Error 
§§ 978; 994.] 3. A Roman emperor's or a Pope's 
written answer to a legal inquiry or petition. Cf. 
preces. — Also termed (when the reply is to a private 
citizen) annotation; subnotation; subscriplion; (when the 
reply is to an official body) epistle. 4. A duplicate or 
counterpart; a rewriting. 


rescue, n. I. The act or an instante of saving or 
freeing someone from danger or captivity. 2. The 
forcible and unlawful freeing of a person from arrest 
or imprisonment. — Also termed rescous. (Cases: 
Rescue 1. C_J.S. Escape §§ 28-31, 33.] 


3. The forcible retaking by the owner of goods that 
have been lawfully distratned. — Also termed res- 
cous. Cf. repossession. 4. Int'l law. The retaking of a 
prize by persons captured with it, so that the prop- 
erty is legally restored to its original owner. See 
POSTLIMINIUM (3). — rescue, vb. 


rescue clause. See SUE-AND-LABOR CLAUSE. 


rescue doctrine. Torts. The principle that a tortfeasor 
who negligently endangered a person is liable for 
injuries to someone who reasonably attempted to 
rescue the person in danger. @ The rationale for this 
doctrine is that an attempted rescue of someone in 


reservation 


danger is always foreseeable. Thus, if the tortfeasor 
is negligent toward the rescuee, the tortfeasor is also 
negligent toward the rescuer. — Also termed danger- 
invites-rescue doctrine. Cf. EMERGENCY DOCTRINE; GOOD 
SAMARITAN DOCTRINE. [Cases: Negligence @°510(3). 
C.J.S. Negligence §§ 240, 317.) 
“Danger invites rescue. The cry of distress Is the summons 
to sellef. The law does not ignore these reactions of the 
mind tn tracing conduct to tts consequences. It recognizes 
ogi as rome It places ar effects Aisa the oe of 
natural and probable. The wrong that imperils file is a 
wrong to the imperiled victim; it Is a wrong also to his 
rescuer .... The raliroad company whose train approaches 
without sg be Is a wrongdoer toward the traveler surprised 
between the rails, but a wrongdoer also to the bystander 
who drags him from the path .... The emergency begets 
the man. The wrongdoer may not have foreseen the coming 
of a deliverer. He is accountable as if he had.” Wagner v. 
{ntemational Ry. Co., 133 N.E. 437, 437-38 (N.Y. 1921). 
rescue syndrome. Family law. A situation in which a 
child in a custody battle expresses a preference for 
the parent perceived by thé child to be the “weaker” 
of the two, in the belief that the parent needs the 
child. @ This is a form of parent-alienation syn- 
drome. One | pee may overtly or subtly act increas- 
ingly dependent on the child, leading the child to 
believe that he or she is responsible for the parent's 
comfort, happiness, and protection. The child may 
also believe that one parent is actively harming the 
other and attempt to protect the “weaker” parent by 
choosing to stay with that parent, even if the child 
would actually prefer to live with the “stronger” 
parent. See PARENT-ALIENATION SYNDROME. Cf. LOLLIPOP 
SYNDROME. 


rescussu. See DE RESCUSSU. 


res derelicta (rays der-o-lik-ta). [Latin] A thing thrown 
away or forsaken by its owner; abandoned property. 


res dominans (rays dom-e-nanz). (Latin) The dominant 
property entitled to enjoy a servitude. See dominant 
estate under ESTATE (4). . 


research and development. An effort (as by a compa- 
ny or business enterprise) to create or improve 
products or services, esp. by discovering new tech- 
nology or advancing existing technology. — Abbr. R 
and D; R & D. 


Research and Special Programs Administration. A 
unit in the U.S. Department of Transportation re- 
sponsible for conducting research and engaging in 
special programs through several offices, including 
the Office of Hazardous Materials Safety, the Office 
of Pipeline Safety, the Transportation Systems Cen- 
ter, the Office of Emergency Transportation, the 
Office of ee Management and Administration, 
and the Office of Aviation Information Manage- 
ment. — Abbr. RSPA. 


research attorney. See ATTORNEY. 


reseiser (ri-see-zer). Hist. The taking of lands by the 
monarch in a case in which a general livery or ouster 
le main was previously misused. 


resentencing, n. The act or an instance of imposing a 
new or revised criminal sentence. — resentence, vb. 


reservation. 1, The creation of a new right or interest 
(such as an easement), by and for the grantor, in 
teal property being granted to another. Cf. excer- 


reservation-of-rights letter 


TION (8). [Cases: Deeds $7141; Easements ¢>14. 
C.J.S. Deeds §§ 279-282, 284; Easements § 60.] 


reservation. An implied easement that re- 
serves in a landowner an easement across a por 
tion of sold land, such as a right-of-way over land 
lying between the seller's home and the only exit. 
@ An implied reservation arises only if the seller 
could have expressly reserved an easement, ‘but 
for some reason failed to do so. See implied easement 
under BASEMENT. (Cases: Easements 17. C.J.S. 
Easements §§ 62, 75-78, 105.] 
“tf the led easement fs In favor of the conveyse and Is 
appurtenant to the tract ceo ag K is called an unplied 
bey the Implled easement the conveyor 
and ts appurtenant to the tract retained, It ts called an 
Implied reservation.” E. Boyer et al., The Law of 
Property 311 (4th ed. 1991). 


2. The establishment of a limiting condition or 
qualification; -esp., a nation’s formal declaration, 
upon signing or -ratifying.a treaty, that its willing- 
ness to become a party to the treaty is conditioned 
on the modification or amendment of one or more 
provisions of the treaty as applied in its relations 
with other parties to the treaty. (Cases: Treaties 
G3. C.J.S. Treaties § 4.] 3. A tract of public land 
that is not open to settlers but is set aside for a 
special purpose; esp., a tract of land set aside for 
use by indigenous peoples. — Also termed (in sense 
3) reserve; reserved ; withdrawn land. (Cases: Indi- 
ans @12. C.J.S. Indians §§ 72-74, 79-80.] 


reservation-of-rights letter. Insurance. A notice of an 
insurer's intention not to waive its contractual rights 
to contest coverage or to apply an exclusion that 
negates an insured’s claim. — Also termed reservation 
of rights. 

reserve, n. 1. Something retained or stored for future 
use; esp., a fund of money set aside by a bank or an 
insurance company to cover future liabilities. 


amortization reserve. An account created for book- 
keeping purposes to extinguish an obligation 
gradually over time. . ; 
bad-debt reserve. A reserve to cover losses on un- 
collectible accounts receivable. 

reserve, The minimum am@éunt of liquid as- 
sets that a bank or an insurance company must 
maintain by law to meet d itors’ or claimants’ 
demands. [Casés: Banks and Banking ¢14, 503; 
Insurance ©1139. C.J.S. Banks and Banking §§ 23, 
674-676, 679; Insurance §§ 106-107, 116-118.] 


loss reserve. 1.-An insurance company's reserve 
that represents the estimated value of future pay- 
ments, as for losses incurred but not bua reported. 
{Cases: Insurance @°1139. C.J.S. Insurance 
§§ 106-107, 116-118] 2. A "g reserve set 
reac to cover possible losses, as from defaulting 
loans. 


mean reserve. In insurance, the average of the 
beginning reserve (after the premium has been 
patd for the policy year) and the ending reserve of 
the policy year. 


policy reserve. An insurance company’s reserve 
that represents the difference between net premi- 


ums and expected claims for a given year. @ This 
type of reserve is kept esp. by life-insurance com- 
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rere [Cases: Insurance 1139. C.J.S. Insurance 
§ 106-107, 116-118.] 


required reserve. The minimum amount of money, 
as required by the Federal Reserve Board, that a 
bank must hold iu the form of vault cash and 
deposits with regional Federal Reserve Banks. 
(Cases: Banks and Banking ¢°351-359. C.J.S. 
ma64 and Banking §§ 650-662, 676-678, 682-687, 
prin 5 baie reserve. A reserve used to pay long- 
term debt. See sinking fund under FUND (D. 
unearned-premium reserve. An insurance compa- 
ny's reserve that represents premiums that have 
been received in advance but not vet applied to 
policy coverage. ® If a policyholder cancels cover- 
age before the pais expires but has already paid 
a premium for the full policy period, the insurance 
company refunds the policyholder out of this re- 
serve, [Cases: Insurance ©1139. C.J.S. Insurance 
§§ 106~107, 116-118.} 


2. RESERVATION (3). 3. See net value under VALUE (2), — 
reserve, ub. 
reserve account. See impound account under ACCOUNT. 
reserve bank, See member bank under BANK. 


Reserve Board. See FEDERAL RESERVE BOARD OF GOVER- 
NORS. 


reserve clause. A clause in a professional athlete's 
contract restricting the athlete’s right to change 
teams, even after the contract expires. @ Reserve 
clauses are uncommon in modern professional 
sports. Cf. FREE AGENCY. 


reserved easement. See EASEMENT. 

reserved land, See RESERVATION (3). 

reserved point of law. See point OF LAW. 

reserved power. See POWER (8). 

Reserved Power Clause. See TENTH AMENDMENT. 

reserved surplus. See appropriated surplus (1) under 
SURPLUS. 

reserve militia. See MILITIA. 

reserve price. See PRICE. 

reserve ratio. The Federal Reserve Board's measure- 


‘ment of a member bank’s required’ reserves. See 
required reserve under RESERVE. , 


primary reserve ratio. The ratio between a bank's 
required reserves (cash in vault plus deposits with 
Federal Reserve Banks) and its demand and time 
deposits, 
secondary reserve ratio. The ratio between a bank's 
overnment securities and its demand and time 
eposits. 
reset, n. Scots law. 1. The act or an instance of know- 
ingly receiving stolen goods. 2. Archaic. The harbor- 
ing or sheltering of a criminal or outlaw. — resetter, 
n. — reset, ub. 


resettlement, n. 1. The settlement of one or more 
persons in a new or former place. 2. The reopening 
of an order or decree for the purpose of correcting a 
mistake or adding something omitted. [Cases: Mo- 
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tions 949. C.J.S. Motions and Orders §§ 56, 58.) — 
resettle, vb. 


res fit inempta (rays fit rte Hee (Latin) Hist. The 
object is regarded as unbought. @ This is the ancient 
way of saying, “The sale is off.” 


res fungibiles (rays fan-jib-2-leez), n. pl. (Latin] Civil 
law. Fungible things; things that are commercially 
interchangeable. 


res gestae (rays jes-tee also jes-t1), n. pl. [Latin “things 
done™] The events at issue, or other events contem- 
poraneous with them. © In evidence law, words and 
statements about the res gestae are usu. admissible 
under a hearsay exception (such as present sense 
impression or-excited utterance). Where the Federal 
- Rules of Evidence or state rules fashioned after them 
are in effect, the use of res-gestae is now out of place. 
See Fed. R. Evid. 803(1), (2). — Also termed res 
gesta. [Cases: Criminal Law €=363-368; Evidence 
118-128. CJ.S. Criminal Law §§ 454, 831, 

i 867-876; Evidence §§ 342-363.] 
“The Latin expression ‘res gestae’ or ‘res gesta,' literally 
‘things done’ or ‘thing transacted,’ has tong served as H 
word .... [T]he phrase has frequently served both to 
tet in utterances which in strictness were not admissible and 
to exclude utterances which might well have been admitted. 
And frequently also its indefiniteness has served as a basis 
for rulings where it was easier for the judge to invoke this 
imposing catchword than to think through the real question 
involved. The phrase Is antiquated. By modem oat ge tt is 
being gradually discarded. ft Is superfluous, and serves 
only to obscure the logic of the rules. It should be left to 
cbivion.” John H. Wigmore, A ints’ Textbook of the 

Law of Evidence 279 (1935). 


“Ths ras gestae embraces not only the actual facts of the 
transaction and the cireumstancee surrounding it, but the 
matters immediately dntecedent to and having a direct 
causal connection with it, as well as acts immediately 
following it and so closely connected with it as to form in 
reality a part of the occurrence.” State v. Fouquette, 221 
P.2d 404, 416-17 (Nev. 1959). 


res gestae witness. See WITNESS. 


res habiles (rays hab-e-leez), n. pl. [Latin] Civil law. 
Things that may be acquired: bysprescription. 


resiance (rez-ee-ants). Archaic. Residence; abode. 


resiant (rez-ee-ant), adj. Archaic. Continually dwelling 
or abiding in a place; resident. 


resiant, n. Archaic. A resident. 


residence. 1. The act or fact of living in a given place 
for some time <a year's residence in New Jersey>. 
2. The place where one actually lives, as distin- 
guished from a domicile <she made her residence in 
Oregon>. @ Residence usu. just means bodily pres- 
ence as an inhabitant in a given place; domicile usu. 
requires bodily presence plus an intention to make 
the place one’s home. A person thus may have more 
than one residence at a time but only one domicile. 
Sometimes, though, the two terms are used synony- 
mously. Cf. poMIciLe (2). [Cases: Domicile 2. C,].5. 
Domicile § 4.] 3. A house or other fixed abode; a 
dwelling <a three-story residence>. 4. The place 
where a corporation or other enterprise does busi- 
Ness or is registered to do business <Pantheon Inc.'s 
principal residence is in Delaware>. [Cases: Corpo- 
rations €=52, 503(1), 666. C.J.S. Corporations 
§§ 107-109, 717, 886, 937, 948-949. ] 


residual 


habitual residence. 1, Family law. A person’s cus- 
tomary place of residence; esp., a child's custom- 
ary place of residence before being removed to 
some other place. @ The term, which appears as an 
undefined term in the Hague Convention, is used 
in determining the country having a presumed 
paramount interest in the child. 2. Copyright. An 
established place, esp. a country, in which one 
lives for the long term, usu. without being a citizen 
of the place. @ The Berne Convention makes ha- 
bitual residence an alternative to legal domicile in 
a member country to qualify for copyright protec- 
tion but leaves the exact definition of the term to 
member countries. or 


residency. 1. A place of residence, esp. an official one 
<the diplomat's residency>. 2. RESIDENCE (1) <one 
year’s residency to be eligible for in-state tuition>. 


resident, adj. 1. Affiliated with or’working for a partic- 
ular person or company <resident agent>. 2. Dwell- 
ing in a place other than one’s home on a long-term 
basis <the hospital's resident patient>. 


resident, n. 1. A person who lives in a particular place. 
2. A person who has a home in a particular place. @ 
In sense 2, a resident is not necessarily either a 
citizen or a domiciliary. Cf. crrizen (); DOMICILIARY. 


resident agent. See registered agent under AGENT (2). 
resident alien. See ALIEN. 
resident ambassador. See AMBASSADOR. 


residential care. Family law. Foster-care placement 
involving residence in a group home or institution. @ 
This type of foster care is most commonly used for 
adolescents who have been adjudged to be delin- 
quents or status offenders. 


residential cluster. Land-use panning: An area of land 
developed as a unit with group housing and open 
common space. Cf. PLANNED-UNIT DEVELOPMENT. 
(Cases: Zoning and Planning 66. C.J.S. Zoning and 
Land Planning § 52.) 


residential community treatment center. See HALFWAY 
HOUSE. 


residential custody. See PHYSICAL cusTopy (2). 
residential parent. See PARENT. —- 
residential responsibility. Overnight responsibility for 
a child. See Principles of the Law“of Family Dissolution: 
Analysis aid Rec ions § 3.02 (2000). See cus- 
topy; dual-residential parent, residential *parent under 
PARENT. 
primary residential responsibility. 
overnight responsibility for a child. 
residential time. See vIsITATION (2). 
residua (ri-zij-o0-a). pl. RESIDUUM. 
residual, adj. Of, relating to, or constituting a residue; 
remaining; leftover <a residual claim> <a residual 
functional disability>. 


residual, n. 1. A leftover quantity; a remainder. 2. 
(often pl.) A disability remaining after an illness, 
injury, or uperation. 3. (usu. pl.) A fee paid to a 
composer or performer for each repeated broadcast 
or: on television) of a film, program, or commer- 
cial. (Cases: Copyrights and Intellectual Property 


Predominant 


residual estate 


$48. C.J.S. Copyrights and Intellectual Property §§ 27, 
29, 33-34, 93.] 


residual estate. See residuary estate under ESTATE (3). 
residual value. See salvage value under VALUE (2). 


residuary (ri-zij-oo-er-ee), adj. Of, relating to, or con- 
stituting a residue; residual <a residuary gift>. 


residuary, 7. 1. See residuary estate under ESTATE (3). 2. 
See residuary legatee under LECATEE. 


residuary bequest. See BEQUEST. 


residuary clause. Wills & estates. A testamentary clause 
that disposes of any estate property remaining after 
the satisfaction of all other gifts. [Cases: Wills 9586. 
C.J.S. Wills 8§ 1176-1179, 1184.] 


residuary devise. See DEVISE. 

residuary devisee. See DEVISEE. 

residuary estate. See ESTATE (3). 

residuary legacy. See LEGACY. 

residuary legatee. See LEGATEE. 

residue. 1. Something that is left over after a part is 


removed or disposed of, a remainder. 2. See residu- 


ary estate under FSTATE (8). 

residuum (ri-zij-oo-em). 1. That which remains; a 
residue. 2. See residuary estate under ESTATE (8). Pl. 
residua (ri-zij-0o-2). 

residuum rule. Administrative law. The principlc that 
an agency decision based partly on hearsay evidence 
will be upheld on judicial review only if the decision 
is founded on at least some competent evidence. @ 
The residuum rule has generally been rejected by 
federal and state courts. [Cases: Administrative Law 
and Procedure €784. CJ.S. Public Administrative 
Law and Procedure § 230.] 


resignation, n. 1. The act or an instance of surrender- 
ing or bean arn an office, right, or claim. [Cases: 
Officers and Public re Peder S62. CJS. Officers 
and Public Employees §§ 135-138.] 2. A formal notifi- 
cation of relinquishing an office or position. 3. Hist. 
The surrender to the lord of the vassal’s interest in 
land. — resign, vb. yi 

resile (ri-zil), vb. 1..To retract (a statement, allegation, 
etc.). 2. To draw back (from an ment, contract, 
etc.). 3. To return to one's original position. 

res immobiles (rays::i-moh-be-leez), n. pi. [Latin] Civil 
law. Immovable things; chattels real. See imMosiLia. 

res incorporales (rays in-kor-po-ray-leez), n. pl- [Latin] 
Civil law. Incorporeal things; intangible things that 
are not perceptible to the senses. See incorporeal thing 
under THING. 

res in privatorum patrimonio. See RES PRIVATAE. 

res integra (rays in-te-gre also in-teg-ra). [Latin “an 
entire thing”’] See RES NOVA. 

res inter alios acta (rays in-ter ay-lee-ohs ak-ta). [Latin 
“a thing done between others] 1. Contracts. The 
common-law doctrine holding that a contract cannot 
unfavorably affect the rights of a person who is not a 
party to the contract. (Cases: Contracts €186(1).] 2. 
Evidence. The rule prohibiting the admission of col- 
lateral facts into evidence. (Cases: Criminal Law 
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€=369.1; Evidence @99, 130. C.J.S. Criminal Law 
irk Evidence §§ 2-5, 197-199, 204, 206, 760- 


res ipsa loquitur (rays ip-se loh-kwo-ter). [Latin “the 
thing speaks for itself") Torts. The doctrine provid- 
ing that, in some circumstances, the mere fact of an. 
accident’s occurrence raises an inference of negli- 
gence so as to establish a prima facie case. — Often 
shortened to res ipsa. (Cases: Negligence ©1610. 
C.J.S. Negligence §§ 744-748, 754-756.) 
“The phrase ‘res | is for 
one ap menounos ot 
eS espa lg, aie ado a 
facie case, and present a of fact for 


prima b -papeedl defen- 
dant to meet with an explanation. it is a short way of 
saying that the clroumstances attendant on lent are 
Gre aie Gee Bia 6 Bary, ont of common 
sense and experience, In inferring that the accident 
was the result apt sigan thal an: Way 
the .cd of explanation or other evidence kad 
belleves.” Stuart M. , The Negligence Casa: Res 
psa Loquitur § 1:2, at (1872). 
“tt is sald that res ipsa loquitur does not if the cause 
the harm Is known. This [a a dark saying. application 
of the principle that some part 
of the causal p is known, but what is lacking is 
of defendant's or 


omissi 

inference that defendant's iy prised it 
must of course be shown that the thing In his control in fact 
Femail nly ater Salechat abe Blane tof ul 
harm must be known before maxim can .” HL.LA, 
reat Tony Honoré, Causation in the Law 41 (2d ed. 


court does not know, what actual 
happened in the Individual case. Instead, the finding of 
tikely ni nce is derived from at 


the causes 
of the type or category of accidents Invotved.” Restatement 


(Third) of Torts 617 emt. a (Tentative Draft No. 1, 2001) 

res ipsa loquitur test (rays ip-so loh-kwa-tar). A meth- 
od for determining whether a defendant has gone 
beyond preparation and has actually committed an 

--attempt, based on whether the defendant's act itself 
would have indicated to an observer what the defen- 
dant intended to do. — Also termed eguivocality test. 
See atrempr (2). [Cases: Criminal Law @44. C.J.S. 
Criminal Law §§ 114~123.] 


resisting arrest. The crime of obstructing or opposing 
a police officer who is making an-arrest. — Also 
termed resisting apy fs arrest. [Cases: Obstructing Jus- 
tice 63. CJS. Obstructing Justice..or Governmental 
Administration §§ 18-29.) 


resisting process, See OBSTRUCTION OF PROCESS. 


ing unlawful arrest. The act of opposing a police 
officer who: is making an unlawful arrest. @ Most 
jurisdictions have accepted the Model Penal Code 
position prohibiting the use of force to resist an 
unlawful arrest when the person arrested knows that 
a police officer is making the arrest. But some juris- 
dictions allow an arrestee to use nondeadly force to 
revent the arrest. See Model Penal Code § 3. 
[Cases: Obstructing Justice 3. C.J.S. 01 t 
Justice or Gov Administration §§ 18-29.] 
res judicata (rays F sagr a Bad or -kah-to). [Latin “a 
thing adjudicated") 1. An issue that has been defini- 
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tively settled by judicial decision. (Cases: Judgment 
540, 584, 585. CJ.S. Judgments §§ 697-700, 
702-703, 749, 752.] 2. An affirmative defense bar- 
ring the same parties from litigating a second lawsuit 
on the same claim, or any other claim arising from 
the same transaction or series of transactions and 
that could have been — but was not — raised in the 
first suit. @ The three essential elements are (1) an 
earlier decision on the issue, (2) a final judgment on 
the merits, and (3) the involvement of the same 

arties, or parties in privity with the original parties. 

estatement (Second) of Judgments §8§ 17, 24 


[Cases: qeayec $540, 584, 948(1). CJ.S. dee 


“ ‘Res judicata’ has been used In this section as a general 
term referring to all of the ways [n which one Judgment will 
have a binding effect on another. That usage Is and doubt- 
tess will continues to be common, but it fumps under a 
singie name two quite different effects of gir lari The 

n of matters that 


Is the effect of foreclosing any Ly ange 
never have been | ed, because of the determination that 


they should have n advanced In an eariler sult. The 
second is the effect of foreciosing relitigation of matters that 
have once been litigated and decided. The first of these, 
preclusion of matters that were never litigated, has gone 
under the name, ‘true res judicata,’ or the names, ‘merger 
and ‘bar.' The second doctrine, prectusion of matters that 
have once been decided, has usually been called ‘collateral 
estoppel.’ Professor Allan Vestal has tong argued for the 
use of the names ‘claim preclusion’ and ‘Issue preclusion’ 
for these two doctrines (Vestal, Rationale of Preclusion, 9 
St. Louls U. LJ. 29 (1964)], and this usage Is increasingly 
enoned by the courts as it is by Restatement Second of 

ig Federal 


res litigiosae (rays li-tij-ee-oh-see), n. pl. [Latin] Civil 
law. Things that are in litigation; property or rights 
that are the subject of a pending action. 

res mancipi (rays man-sa-p!). [Latin “things of manci- 
pium”) Roman law. Property, specifically Italic land 
with its rustic servitudes and beasts of draft or 
burden, that can be transferred only by a formal 
ceremony of mancipation. — Also termed mancipi 


res; things mancipi. See MANCIPATION. 


res merae facultatis (rays meer-ee fak-al-tay-tis). [Law 


' Latin] Scots law. A matter of mere power. 


a@ proprietor has of buflding upen his own , oF 
which any one has of wi upon the peashora, oF li 


, essential 
character that they may be used or exercised at time.” 
John Trayner, Treymers Latin Maxims 554 (4th ed. 1894). 

res mobiles (rays moh-be-leez), n. ft [Latin] Civil law. 
Movable things; chattels personal. 

res nec mancipi (rays nek man-sa-pi). [Latin “things 
not of mancipium"] Roman law. Property that can be 
transferred without a formal ceremony of mancipa- 
tion. — Also termed things nec mancipi. 


res non est integra (rays non est in-ta-gra). [Latin] Hist. 
The original position has changed; performance has 
taken place (in whole or in part). 

res nova (rays noh-va). (Latin “new thing”) 1. An 
undecided question of law. 2. A case of first impres- 
sion. — Also termed res integra. See case of first 
impression under CASE. 


resplte 


res nullius (rays no-li-as). [Latin “thing of no one”’] A 
thing that can belong to no one; an ownerless chat- 
tel. 


resolution. 1. Parliamentary law. A main motion that 
formally expresses the sense, will, or action of a 
deliberative assembly (esp. a legislative body). @ A 
resolution is a highly formal kind of main motion, 
often containing a preamble, and one or more re- 
solving clauses in the form, “Resolved, That... ." 


concurrent resolution. A resolution passed by one 
house and agreed to by the other. @ It expresses 
the legislature's opinion on a subject but does not 
have the force of law. 


joint resolution. A legislative resolution Baers by 

th houses. @ It has the force of law and is subject 
to executive veto. [Cases: Statutes €°22, 229. C.J.S. 
Statutes §§ 2, 28.] 


pie and resolution. A resolution passed by one house 
only. @ It expresses the opinion or affects the 
internal affairs of the passing house, but it does 
not have the force of law. 


- 2. Forinal action by a corporate board of directors 
or other corporate body authorizing a particular 
act, transaction, or appointment. — Also termed 
conporate resolution. 


shareholder resolution. A resolution by sharehold- 
ers, usu. to ratify the actions of the board of 
directors. 


3. A document containing such an expression or 
authorization. 


resolutions committee. See COMMITTEE. 


Resolution Trust Corporation. A federal agency estab- 
lished to act as a receiver for insolvent federal sav- 
ings-and-loan associations and to transfer or liqui- 
date those associations’ assets. © The agency was 
created when the Federal Savings and Loan Insur-_ 
ance Corporation was abolished in 1989. — Abbr. 
RTC. See FEDERAL SAVINGS AND LOAN INSURANCE. CORPO- 
RATION. (Cases: Building and Loan Associations 
@=42(6). C.J.S. Building and Loan Associations, Savings 
- “is Associations, and Credit Unions §§ 131, 133, 


resolutive condition. See resolutory condition under 
CONDITION (2). 


resolutory (ri-zahl-ye-tor-ee), adj. Operating or serv- 
ing to annul, dissolve, or terminate <a resolutory 
clause>. 


resolutory condition. See CONDITION (2). 
resolving clause. See CLAUSE. 


resort, n. Something that one turns to for aid or 
refuge <the court of last resort>. — resort, vb. 


RESPA (res-pa). abbr. REAL ESTATE SETTLEMENT PROCE- 
DURES ACT. 


respite (res-pit), n. 1. A period of temporary delay; an 
extension of time. 2. A temporary suspension of a 
death sentence; a reprieve. (Cases: Sentencing and 
Punishment 1798. CJ.S. Criminal Lau 
§§ 1547-1548, 1687.] 3. A delay granted to a jury or 
court for further consideration of a verdict or ap- 
peal. 4. Civil law. An agreement between a debtor 


respondeat ouster 


and several creditors for an extension of time to 
repay the various debts. La. Civ. Code art. 3084. — 
respite, vb. 


forced respite. A respite in which some of the 
creditors are compelled by a court to give the 
same extension of time that the other creditors 
have agreed to. 


voluntary respite. A respite in which all the credi- 
tors agree to the debtor's proposal for an exten- 
sion of time. 


ndeat ouster (ri-spon-dee-at ow-stor). [Latin “let 
him make further answer") An interlocutory judg- 
ment or order that a party who made a dilatory plea 
that has been denied must now plead on the mer- 
its. — Also termed judgment respondeat ouster. [Cases: 
Pleading 11 1:47.] : 

“tn case of felony, If the plea be held bad, the Judgment is 

ouster, or rather, as the defendant 
leads over to the : bg ee 
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e non debet (ri-spon-da-ree non deb-ot). [Lat- 
in] Common-law pleading. The prayer of a plea in 
which the defendant insists that he or she does not 
ua to answer — because of a privilege, for exam- 
ple. 


responsalis (res-pon-say-lis). [Law Latin] 1. Hist. One 
who appears and answers for another. 2. Eccles. law. 
A proctor. See aPOCRISARIUS. 

i ekg tium (ri-spon-so proo-den-shee-om). 
(Latin “the answers of the learned") Roman law. The 
opinions and judgments of eminent lawyers or ju- 
rists on questions of law addressed to them. @ The 
responsa prudentium originally constituted part of the 
early Roman civil law. Roman citizens seeking legal 
advice, as well as magistrates and judges, often re- 
ferred legal questions to leading jurists so as to 
obtain their opinions (responsa). The responsa of some 
leading jurists were collected, much in the manner 
of caselaw digests, and many of them passed into 
Justinian’s Digest. The phrase responsa prudentium 


changed apa and 
at the same_tme the plea of autrefols 
as Ht no plea in bar had been pleaded." oagph Foy A 
Tredtise on the, Crininel Law 461 (2d od. 16%), 
respondeat superior (ri-spon-dee-at soo-peer-ee-or or 
s@-peer-ee-or). [Law Latin “let the superior make 
answer"] Torts. The doctrine holding an employer or 
rincipal liable for the employee’s or agent's wrong- 
acts committed within the scope of the La 
ment or agency. — Also termed master-servant rule. 
See SCOPE OF EMPLOYMENT. [Cases: Master and Servant 
€=300, 315; Principal and Agent €°159(2). C.J.S. 
Agency, §§ 379-384; Employer-Employee Relationshi 
§§ 181-184, 188-193, 203, 231-235, 242, 244-246, 
248, 251-252, 254-255.] 
“Most courts have made fittle or no effort to explain the 
resuit, and have taken refuge in rather empty phrases, such 
Sa aches enered ends ecccnaat aai 
which in itself means nothing more than ‘look to the man 
higher up.’” W. Page Keeton et al., Prosser and Keeton on 
the Law of Torts § 69, at 500 (5th ed. 1984). 
respunde book. Hist. Scots law. The chancellery’s record 
of all duties payable by heirs who obtained royal 
warrants for possession of the decedent's lands. 


respondent. 1. The party against whom an appeal is 
taken; APPELLEE. © In some :appellate courts, the 
parties are designated as petitioner and respondent. In 
most appellate cotirts in the United States, the par- 
ties are designated‘ as appellant and appellee. Often 
the designations depend on whether the appeal is 
taken by writ of certiorari (or writ of error) goed 
direct appeal. {Cases: Appeal and Error 326; Fed- 
eral Courts @ 545.1. CJ.S. Appeal and Error 
§§ 232-233, 238.] 2. The party against whom a 
motion or petition is filed. Cf. petrmioner. 3. At 
common law, the defendant in an equity proceeding. 
4. Civil law. One who answers for another or acts as 
another's security. 

respondent bank. See BANK. 

respondentia (ree-spon-den-shee-9 or res-pon-). [Law 
Latin fr. Latin respondere “to answer") A loan secured 
by the cargo on one’s ship rather than the ship itself. 
ie suey: [Cases: Shipping €=88. C.J.S. Shipping 

‘] 


respondentia bond. See Bonp (2). 


gradually migrated to the common law, but today it 
is of primarily historical use. — Also spelled responsa 


“[T]he , or we would now call him, the referee, 
might have no technical at law whataver. Under 

uch conditions the unleamed fu magistrates naturally 
looked for light and leading to the furisconsutts In- 
structed them igh prudentium, ths tech- 
nical name given to which were 


recorded tablets by thelr s ents of discip! 
rom on r or es."* 
net Jurisp: f 

“tn (classical Latin] responsa prudentium {s the usual form, 
rolaliehca ofr lrcire ase nae cee ee 
the exaniple of Blackstone (1765)." Oxford English 
Dictionary (2d ed. 1989). 

mse. Patents. A patent applicant’s answer to an 


office action, usu. countering the examiner's rejec- 
tions and objections and often amending the claims. 
(Cases: Patents @109. C.J.S. Patents §§ 152-155.) 


responsibility, n. 1. LiaBiLITy (1). 2. Criminal law. A 
erson’s mental fitness to answer in court for his or 
er actions. See comperency. [Cases: Mental Health 

432, C.J.S. Criminal Law §§ 549-554.) 3. Criminal 
law. Guilt. — Also termed (in senses 2 & 38) criminal 


responsibility. — responsible, adj. 


“[As for] the ambiguities of the ‘ iy tt 
is, | think, still Important to distinguish two of the very 
different things this difficult word may To say that 
someone Is ble for means 


fegally respons! something often 
that under tegal rules‘he Is lable to be made elther to 
pelle lad ee Acalh nsation {n certain eventualities. The 


only responsible for own or: 
done, he may be also responsible for the actions of other 
rsons Hf legal rules so provide. Indeed in this sense a 
Baby In arms or a kt! aoe person might be legally 
responsible — eal tf rules so provide; for the word 
simply means lable to be made to account or pay and we 
Hin bog toes anne of the bork mcr pinot oe 
new — the programme minating respons’ 
ty — Is not, as some have feared, meant to eliminate t 
accountability: persons who break the law are not just to 
left free. What Is to be eliminated are enquiries as to 
whether a person who has done what the law forbids was 
responsible at the time he did it and responsible in this 
sense does not refer to the fegal status of accountability. It 
means the capacity, so far as this is a matter of a man's 
mind or will, normal people have to control their 


to law. {n this sense of responsibility a 
man's responsibility can be sald to be ‘Impalred’.” H.LA. 
Hart, “Changing Conceptions of Responsibility,” In Punish- 
ment and Responsibility 186, 196-97 figes). 


Sh, mis Setabebommtan a Ss aia Sah. Was ah rae 


ore 


tee greetmat emer ree oe 
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means answerablility or accountability. It Is 


in the sense of ‘criminal responsibil- 


hence means answerability to the criminal taw.” 
Rollin M. Perkins & Ronald N. Boyce, Criminal Law and 
Procedure: Cases and Materials 399 (5th ed. 1977). 


responsible broker-dealer. See BROKER. 

responsive, adj. Giving or constituting a response; 
answering <the witness's testimony is not responsive 
to the question>. (Cases: Witnesses €=248. C.J.S. 
Witnesses § 430.) 


responsive action. Patents. A patent epee answer 
to an examiner's rejections in an office action. @ To 
be responsive, the answer must address all of the 
examiner's:issues in detail, rather than merely sub- 
mitting substitute claims. {Cases: Patents ¢>108. 
C.J.S. Patentsi§§ 144, 148~-151.] 


responsive pléading. See PLEADING (1). | 
responsive verdict. See VERDICT. 


res privatae (rays abe Marae n. pl. [Latin “private 
things”] Roman civil law. Things that can be 


“Responsibili 
used {n the criminal 


owned by individuals or by the state and its political . 


subdivisions in their capacity as private citizens. La. 
Civ. Code art. 450. — Also termed res in privatorum 
patrimonio. 

ves publicae (rays pab-li-see), n. pl. [Latin “public 
things] Roman & civil law. Things that cannot be 
individually owned because they belong to the pub- 
lic, such as the sea, navigable waters, and highways. 
® Public things are owned by the state and its 
political subdivisions in their capacity as public per- 
sons. La. Civ. Code art. 449. 

res quotidianae (rays kwoh-tid-ee-ay-nee), n. pl. [Latin] 
Civil law. Everyday matters; familiar points or ques- 
tions. 

res religiosae (rays ri-lij-ee-oh-see), n. pl. [Latin] Civil 
law. Religious things; esp., burial places. 

res repetundae (rays rep-a-tan-dee). [Latin “things due 
to be repaid”] Roman law. 1. Money or things that 
can be reclaimed by a person who was forced to give 
them to a public official. 2,. The illegal act of forcing 
someone to give money ‘6f things; extortion. — 
Sometimes (erroneously) shortened to repelundae. 
See crimen repetundarum under CRIMEN. 


res sanctae (rays sangk-tce), n. pl. (Latin “sacred 
things") Roman law. The walls of a city. @ The 
Romans considered maintenarice of city walls so 
porate that damage to a city’s walls was a capital 
offense. . 


res serviens (rays ser-vee-enz). [Latin] The servient 
prope) subject to a servitude. See servient estate 
under ESTATE (4). 


res singulorum (rays sing-gya-lor-am). [Latin] Hist. The 
property of individuals. 


res sua (rays s|y}oo-a). [Latin] Hist. One's own proper- 
ty. 


rest, vb. 1. (Of a litigant) to voluntarily conclude 
presenting evidence in a trial <after the police offi- 
cer's testimony, the prosecution rested>. 2. (Of a 
litigant) to voluntarily conclude presenting evidence 
in (a trial) <the defense rested its case after present- 
ing just two witnesses>. @ In sense 1, the verb is 
intransitive; in sense 2, it is transitive. 


restitution 


Restatement. One of several influential treatises pub- 
lished by the American Law Institute describing the 
law in a given area and guiding its development. 
The Restatements use a distinctive format of black- 
letter rules, official comments, illustrations, and re- 
porter’s notes. Although the Restatements are fre- 
quently cited in cases and commentary, a Restate- 
ment provision is not binding on a court unless it 
has been officially adopted as the law by that juris- 
diction's highest court. Restatements have been pub- 
lished in the following areas of law: Agency, Conflict 
of Laws, Contracts, Foreign Relations Law of the 
United States, Judgments, Law Governing Lawyers, 
Property, Restitution, Security, Suretyship and 
Guaranty, Torts, Trusts, and Unfair Competition. — 
Also termed Restatement of the Law. 

“We speak of the work which’ the organization should 
undertake as a restatement; Its object should not only be to 
help make certain much that Is now uncertain and to 
simplify unnecessary complexities, but also to promote 
those changes which will tend better to adapt the laws to 
the needs of life. The character of the restatement which we 
have tn mind can be bi 

be at once analytical, critical and constructive. 
on the Establishment of a Permanent 
improvement of the Law (Elfhu Root, 
Proposing the Establishmen 
ALI Proc. 14 (1923). 


restater. An author or reporter of a Restatement. 


restaur (res-tor). 1. The recourse that insurers (esp. 
marine underwriters) have against each other ac- 
cording to the date of their insurance. 2. The re- 
course that marine insurers have against a ship’s 
master if a loss occurs through the master's fault or 
negligence. 3. The recourse that one has against a 
arantor or other person under a duty to indemni- 

i. — Also spelled restor. 


restitutio in integrum (res-te-tlyJoo-shee-oh in in-ta- 
gram). [Latin] Roman & civil law. Restoration to the 
revious condition or the status quo. © In Roman 
aw, a praetor could accomplish this by annulling a 
contract or transaction that was strictly legally valid 
but inequitable and by restoring the parties to their 
previous legal relationship. The phrase is still some- 
times used in American law (esp. in Louisiana) when 
a court annuls a contract and orders restitution on 
equitable grounds. ee, 


restitution, n. 1..A body of substantive law in which 
liability is based not on tort or contract but on the 
defendant’s unjust enrichment. See UNJUST ENRICH- 
MENT. 2. The set of remedies associated with that 
body of law, in which the measure of recovery is usu. 
based not on the plaintiff's loss, but on the defen- 
dant’s gain. Cf. comPENsATION; DaMaGeS. 3. Return or 
restoration of some specific thing to its rightful own- 
er or status. 4. Compensation for loss; esp., full or 
partial compensation paid by a criminal to a victim, 
not awarded in a civil trial for tort, but ordered as 
part of a criminal sentence or as a condition of 
probation. [Cases: Damages 1; Implied and Con- 
structive Contracts 4; Infants @224; Sentencing 
and Punishment 19738, 2100-2217. C.J.S. Criminal 
Law §§ 19, 1459, 1462, 1465-1466, 1556, 1759- 
1786; Da §§ 1-2, 46; Implied and Constructive 
Contracts § 6.) — restitutionary, adj. 


“The term ‘restitution’ appears In early decisions, but gener- 
al recognition prob began with tha publication of the 
Restaternent of R (In 1937]. The term fs not wholly 


restitutionary redress 


apt since it su restoration to the successful party of 
some benefit ined from him. Usually this will be the 


not hove bell for exeneae a beset 
received ie dparilerr fbi tag sorb Ut ia 
pte oD ed vy il ol er, The Law of 


reatitution’ is an amb! ous 8 term, sometimes 1 referring to 
a disgorgin n 2s been taken and a 
times ; to : for | 


done. Often, the 
result under either meaning of the term would be the same. 
If the plaintiff has been d ded into ing $1,000 to the 


not attributable to the fault 
of either need weighed.” John D. Calaman & 
wee cts § 9-23, at 376 (3d 


restitutionary redress. See REDRESS. 
restitution damages. See DAMAGES. 


restitutione extracti ab ecclesia (res-ta-t[yJoo-shee-oh- 
nee ek-strak-t! ab e-klee-z[h]ee-a). [Latin] Eccles. law. 
A writ soe someone who had been suspected 
or accused of a felony to the church. 


restitutione temporalium  (res-te-t[y]oo-shee-oh-nee 
tem-pe-ray-lee-em). [Latin] Eccles. law. A writ direct- 
ing the sheriff to restore the temporalities of a 
diocese to a bishop. See TEMPORALITY (2). 


restitution interest. See INTEREST (2). 
restitutory interdict. See INTERDICT (1). 
restitutory right. See RICHT. 

restor. See RESTAUR. 


restorative justice. An alternative delinquency sanc- 
tion that focuses on repairing the harm done, meet- 
ing the victim’s needs, and holding the offender 
responsible for his or her actions. @ Restorative- 
justice sanctions use a balanced approach, producing 
the least restrictive disposition while stressing the 
offender’s accountability and’ providing relief to the 
victim. The offender may be ordered to make resti- 
tution, to perform’‘community service, or to make 
amends in some other way that the court orders. 


restorative motion. See MOTION (2). 


restoratory motion. “See restorative molion under Mo. 
TION (2). 


restraining order. 1. A court order prohibiting family 
violence; eee an order restricting a person from 
harassing, threatening, and sometimes merely con- 
tacting or approaching another specified person. @ 
This type of order is issued most commonly in cases 
of domestic violence. A court may grant an ex parte 
restraining order in a family-violence case if it is 
necessary to (1) achieve the government's interest in 
protecting victims of family violence from further 
abuse, (2) ensure prompt action where there is an 
immediate threat of danger, and (3) provide govern- 
mental control by ensuring that ju ages grant such 
orders only where there is an immediate danger of 
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such abuse. Fuentes v. Shevin, 407 U.S. 67, 92 S.Ct. 
1983 (1972). — Also termed protection order, protective 
order; stay-away order. See ex parte motion under Mo- 
TION. (Cases: Breach of The Peace @15. C.].S. 
Breach of the Peace §8§ 14, 18, 21, 25; Domestic A 

and Violence §§ 2~3.] 2. TEMPORARY RESTRAINING ORDER. 


3. A court order entered to prevent the dissipation - 


or loss of property. 
restraining power. See powWER (3). 
restraining statute. See disabling statute under STATUTE. 


restraint, n. 1. Confinement, abridgment, or limitation 
<a restraint on the freedom of speech>. See rrior 
RESTRAINT. 2. Prohibition of action; holding back 
<the victim’s family exercised no restraint — they 
told the suspect exactly what they thought of him>. 
3. RESTRAINT OF TRADE. 4. FORFEITURE RESTRAINT. 


restraint of marriage. A condition (esp. in a gift or 
bequest) that nullifies the grant to which it applies if 
the grantee marries or remarries. @ Restraints of 
marriage are usu. void if they are general or unlimit- 
ed in scope. [Cases: Contracts €°111. C.].S. Contracts 
§§ 245-248.) 


restraint of princes. Archaic. An embargo. ® The 
phrase still occasionally appears in marine-insurance 
contexts. — Also termed restraint of princes and rulers, 
restraint of princes, rulers, and people. See EMBARGO. 


restraint of trade. 1. A limitation on business dealings 
or professional or gainful occupations. 2. Antitrust. 
An agreement between or combination of businesses 
intended to eliminate competition, create a monopo- 
ly, artificially raise prices, or otherwise adverscly 
affect the free market. @ Restraints of trade are usu. 
illegal, but may be declared reasonable if they are in 
the best interests of both the parties and the pub- 
lic. — Often shortened to restraint. — Also termed 
couspiracy in restraint of trade. See PER SE RULE; RULE OF 
reason. [Cases: Monopolies €°12. C.J.S. Monopolies 
§§ 19, 26-27, 62-63.) 


horizontal restraint. A restraint of trade imposed 
by agreement between competitors at the same 
level of distribution. © The restraint is horizontal 
not because it has horizontal effects, but because it 
is the product of a horizontal agreement. — Also 
termed horizontal agreement. 


unreasonable restraint of trade. A restraint of trade . 


that produces a significant anticompetitive effect 
and thus violates antitrust law. 


vertical restraint. A restraint of trade ria fas by 
agreement between firms at different levels of 
distribution (as between manufacturer and retail- 
er). 


restraint on alienation. 1. A restriction, usu. in a deed 
of conveyance, on a grantee’s ability to sell or trans- 
fer real property; a provision that conveys an inter- 
est and that, even after the interest has become 
vested, prevents or discourages the owner from dis- 
posing of it at all or from disposing of it in particular 
ways or to particular persons. @ Restraints on alien- 
ation are generally unenforceable as against public 
policy favoring the free alienability of land. — Also 
termed unreasonable restraint on alienation. 2. A trust 
provision that prohibits or penalizes alienation of the 


rd sa RL a a eaten POE AR ee NENT BOT 


ATER te et eo ewan 


wow t 


AIM e eC EL WOE PU A ere 


ce ane Se es 


mee 


em en eee ene ome eee ene oe ee mee ee 


Sc agp | Siete OFS 


Loss Gus jg ieee ans aoe Ste ae 


1341 
trust corpus. (Cases: Perpetuities 6. C.J.S. Perpetu- 
ilies § 65.] 

restricted indorsement. See conditional indorsement un- 
der INDORSEMENT. 


restricted interpretation. See restrictive interpretation 
under INTERPRETATION. 


restricted security. See security. 
restricted stock. See restricted security under SECURITY. 
restricted surplus. See surPLus. 


restricted visitation. See supervised visitation under visi- 
TATION. is 


restriction. 1.‘A limitation or qualification. 2. A limita- 


tion (esp. in-a deed) placed on the use or enjoyment 
of property.:See restrictive covenant under COVENANT 
(4). (Cases: Covenants €=49-52, 69.] 3. Military law. A 
deprivation of liberty involving moral and legal, 
rather than physical, restraint. @ A military restric- 
tion is imposed as punishment either by a command- 
_ing officer’s nonjudicial punishment or by a sum- 
‘mary. special, or general court-martial. Restriction is 
a lesser restraint because it 
‘ person to perform full military duties. See nonjudicial 
unishment under PUNISHMENT. [Cases: Military Justice 
€>h26, 1322.1. C.J.S. Military Justice §§ 28-30.) 


restriction in eu of errest. A restriction in which a 

erson is ordered to stay within specific geograph- 
ical limits, such as a base or a ship, and is permit- 
ted to perform full military duties. [Cases: Military 
Justice @935.1.] 


4. Patents. A patent examiner’s ruling that a patent 
application comprises two or more patentably dis- 
tinct or independent inventions; the requirement 
that’ the applicant elect one invention to continue 
prosecuting under the original application by aban- 
doning some of the original claims. © The applicant 
may defend the claims by traversing the require- 
ment, abandon any nonelected invention, or contin- 
ue prosecuting any nonelected invention under a 
separate divisional application. — Also termed re- 
quirement for restriction; requirement for division; restric- 
tion requirement; division. Cf. OBJECTION (2); REJECTION 
(4). (Cases: Patents @120.] 

restriction application. See divisional application under 
PATENT APPLICATION, 


restriction requirement. See RESTRICTION (4). 


restrictive condition. See negative condition under Con. 
DITION (2). 


restrictive covenant. 1. See noncompetition covenant un- 
der COVENANT (1). 2. COVENANT (4). 


restrictive covenant in equity. See restrictive covenant 
under COVENANT (4). 

restrictive indorsement. See INDORSEMENT. 

restrictive interpretation. See INTERPRETATION. 

restrictive principle of sovereign immunity. The doc- 
trine by which a foreign nation’s immunity does not 
apply to claims arising from the nation’s private or 
commercial acts, but protects the nation only from 
claims arising from its public functions. See comMER- 
CIAL-ACTIVITY EXCEPTION; JURE GESTIONIS; JURE IMPERII. 


permits the restricted . 


retainer 


(Cases: International Law 10.33. C.J.S. Internaiton- 
al Law §§ 46-48.) 
“(Tihe [Foreign Sovereign] immunities Act codified the so- 
called ‘restrictive’ principle of sovereign immunity, as - 
nized in International law. Under this doctrine, the immunity 
of a forelgn state In the courts of the United States Is 
‘restricted’ to claims involving the foreign state's public acts 
and does not extend to sults based on its commercial! or 
rivate conduct.” 14A Charles Alan we et al., Federal 
ractice and Procedure § 3662, at 161 (3d ed. 1998). 


restrictive title. See TITLE (3). 

resulting power. See POWER (3). 

resulting trust. Seé TRUST. 

resulting use. See USE (4). 

resume consideration. See TAKE FROM THE TABLE. 


resummons. A second or renewed summons to a party 
or witness already summoned. See suMMONS. 


resumption. 1. The taking back of property previously 
given up or lost. 2. Hist. The retaking by the Crown 
or other authority of lands or rights previously given 
to another (as because of false suggestion or other 
error). 


res universitatis (rays yoo-ne-var-se-tay-tis), n. pl. [Lat- 

in] Roman law. Things bsp to a community or 

eee body and free to be used by all its mem- 
Ts. 


resurrender, n. Hist. The return of a copyhold estate 
to a mortgagor by the mortgagee after the debt has 
been repaid. See SURRENDER OF COPYHOLD. 


retail, n. The sale of goods or commodities to ultimate 
consumers, as opposed to the sale for further distri- 
bution or processing. — retail, adj. Cf. wHOLESALE. — 
retail, vb. : 


retailer, n. A person or entity engaged in the business 
of selling personal property to the public or ‘to 
consumers, as opposed to selling to those who in- 
tend to resell the items. ‘ 


retail installment contract. See CONTRACT. 


retail installment contract and security agreement. 
See retail installment contract under CONTRACT. 


retail installment sale. See INSTALLMENT SALE. 

retail sales tax. See sales tax under Tax. 

retainage (ri-tayn-ij). A percentage of what a landown- 
er pays a contractor, withheld until the construction 
has been satisfactorily completed and all mechanic's 
liens are released or have expired. —+ Also termed 
retained . [Cases: Contracts 214, 221(3). C.J.S. 
Contracts §§ 356, 578-579, 584.) 


retained earnings. See EARNINGS. 
retained fund. See RETAINAGE. 


retained income trust. See grantur-retained income trust 
under TRUST. 


retainer, 1. 1. A client's authorization for a lawyer to 
act in a case <the attorney needed an express re- 
tainer before making a settlement offer>. (Cases: 
Attorney and Client 64. C.J.S. Auorney and Client 
8§ 166, 169.) 2. A fee that a client pays to a lawyer 
simply to be available when the client needs legal 
help during a specified period or on a specified 
matter. 3. A lump-sum Ee paid by the client to 


retaining fee 


engage a lawyer at the outset of a matter, — Also 
termed ement fee. 4. An advance payment of 
fees for work that the lawyer will perform in the 
future. — Also termed retaining fee. Cf. ATTORNEY'S 
Fees. (Cases: Attorney and Client €°137. C.J.S. Attor- 


ney and Client §§ 282, 331.] — retain, vb. 


mean in 


to use the term ‘retainer,’ at least what you 
il understand.” Mortim- 
Problems in Legal 


terms that both you and the client 
er D. Schwartz & Richard C. 
Ethics 100, 101 (2d ed. 1888). 


general retainer. A retainer for a specific length of 
time rather than for a ific project. [ : 
Auorney and Client 64. C,J.S. Adorney and Client 
§§ 166, 169.] 


special retainer. A retainer for a specific case or 
project. [Cases: Attorney and Client ¢>64. C_J.S. 
Attorney and Ctient §§ 166, 169.} 


retaining fee. See RETAINER. 

retaining lien. See LIEN. 

retaliatory discharge. See DISCHARGE (7). 
‘retaliatory eviction. See EVICTION. 


retaliatory law. A state law restraining another state's 
businesses — as by levying taxes — in response to 
similar restraints imposed By the second state on the 
first state’s businesses. 


retaliatory tariff. Sce TARIFF (2). 

retallia (ri-tal-ee-a). [Law Latin] Hist. The sale of 
goods or commodities in small quantities; retail. 

retenementum (ri-ten-o-men-tam). Hist. A withhold- 
ing; restraint or detainment. 


retenta possessione (ri-ten-te pe-zes[h]-ee-oh-nee), [Lat- 
in] Hist. Possession being retained. 


retention. Scots law. A possessor’s right to keep a 
movable until the possessor’s claim against the mova- 
ble or its owner is satisfied; a lien. — Also termed 
right of retention. 

retention. Scots.Jaw. A possessor’s right to 
eep all property owned by a debtor as security 
for the debe , 
special retention. Scots law. A possessor's right to 
keep property owned by another until reimbursed 
for expenditures’on the property for its repair or 
for its care and maintenance. 


retinue. A group of persons who are retained to 
follow and attend to a sovereign, noble, or other 
distinguished person. 

retired stock. See treasury stock under STOCK. 


retirement, n. 1. Voluntary termination of one’s own 
employment or career, esp. upon reaching a certain 
age <she traveled around the world after her retire- 
ment>. 2. Withdrawal from action or for privacy 
<Carol's retirement to her house by the lake>. 3. 
Withdrawal from circulation; payment of a debt 
<retirement of a series of bonds>. See REDEMP. 
TION. — retire, vb. 


retirement annuity. See ANNUITY. 
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Retirement Equity Act of 1984. A federal law that 
requires private pension plans to comply with the 
court-ordered division of a pension between spouses 
and permits the plan administrator to pay all or part 
of a worker's pensions and survivor benefits directly 
to a former spel if the plan has been served with a 
court order that meets the federal requirements for 
a Aes domestic-relations order. 29 USCA 
§ 1056(d)(3). See QUALIFIED DOMESTIC-RELATIONS OR- 
DER. 


retirement-income insurance. See INSURANCE. 

retirement plan. See EMPLOYEE BENEFIT PLAN. 

retorna brevium (ri-tor-na bree-vee-em). [Law Latin] 
Hist. The return of a writ. @ This was the indorse- 
ment on a writ by a‘sheriff or other officer, report- 
ing on the writ's execution. 

retorno habendo. See DE RETORNO HABENDO. 


retorsion (ri-tor-shan). Jnt’l law. An act of lawful retali- 
ation in kind for another nation’s unfriendly or 
unfair act. @ Examples of retorsion include suspend- 
ing diplomatic relatious, expelling foreign nationals, 
and restricting travel rights. — spelled retortion. 
Cf. REPRISAL (2). 


retraction, n. 1. The act of taking or diawing back 
<retraction of anticipatory repudiation fore 
breach of contract>. 5 The act of recanting; a 
statement in recantation <retraction of a defamatory 
remark>. (Cases: Libel and Slander 66. C.].S. 
Libel and Slander; Injurious Falsehood § 195.) 3. Wills 
& estates. A withdrawal of a renunciation <because 
of her retraction, she took property under her un- 
cle’s will>. See RENUNCIATION (3). 4. Copyright. The 
right of authors and artists to renounce their crea- 
tive works and to forbid their sale or display. @ 
Retraction is one of the moral rights of artists recog- 
nized in civil-law countries and much of Europe, but 
largely unavailable in the United States. — Also 
termed (in sense 4) withdrawal. — retract, vb. 


retractus (ee (ri-trak-tas fyoo-day-lis). [Law Latin 
“a r 


of the fee"}] Scots law. A superior's right to 
pay a debt of a vassal’s lands in exchange for the 
return of the conveyance. 


retraxit (ri-trak-sit). (Latin “he has withdrawn") A 


plaintiff's voluntary withdrawal of a lawsuit in court 
so that the plaintiff forever forfeits:the right of 
action. © In modern practice, retraxit.is‘called volun- 
lary dismissal with prejudice..A. dismissal‘without preju- 
dice does not operate as a retraxit..See j of 
retraxit under JUDGMENT. = 


retreat rule, Criminal law. The doctrine holding that 


the victim of a murderous assault must choose a safe 
retreat instead of resorting to deadly force in self- 
defense, unless (1) the victim is at home or in his or 
her place of business (the so-called castle doctrine), or 
(2) the assailant is a person whom the victim is trying 
to arrest. © A minority of American jurisdictions 
have adopted this rule. Cf. No-RETREAT RULE. [Cases: 
Homicide 798.) 


“The rationale for the retreat rule fs not difficult to ascertain, 


jess t standing 
one's ground.” George E. Dix, ‘Justification: Self-defense, 


| 
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In3 & pedia of Crime and Justice 846, 948-49 (San- 

ford H. Ish ed., 1983). 

retrial, n. A new trial of an action that has already 
been tried. See trial de novo under TRIAL. [Cases: 
Federal Civil Procedure ¢°23]1; New Trial 
€>0.5.] — retry, vb. 


retribution, n. 1. Criminal law. Punishment imposed as 
repayment or revenge for the offense committed; 
requital. Cf. DETERRENCE; REHABILITATION (1). (Cases: 
Sentencing and Punishment €-44.] 2. Something 
justly deserved; repayment; reward. — retributive, 
adj. — retribute, vb. 

retributive danger. See DANGER. 

retributive punishment. See PUNISHMENT. 

retributivism (ri-trib-ye-te-viz-am). The legal theory 
by which criminal punishment is justified, as long as 
the offender is morally accountable, regardless of 
whether deterrence or other consequences 
would result. @ According to retributivism, a criminal 
is thought to have a debt to pay to society, which is 
‘paid by punishment. The punishment is also some- 
itimes satd to be society's act of paying back the 
criminal for the wrong done. Opponents of retribu- 
tivism sometimes refer to it as “vindictive theory.” 
CE. hedonistic utilitarianism under UTILITARIANISM; UTI- 
LITARIAN-DETERRENCE THEORY. (Cases: Sentencing and 
Punishment @44.] 


maximalist retributivism. The classical form of re- 
tributivism, espoused by scholars such as Immanu- 
el Kant, under which it is argued that society has a 
duty, not just a right, to punish a criminal who is 
gu 2 and culpable, that is, someone who has no 
justification or excuse for the illegal act. 


minimalist retributivism. The more contemporary 
form of retributivism, which maintains that no one 
should be punished in the absence of guilt and 
culpability (that is, unless punishment is deserved), 
and that a judge may absolve the offender from 
punishment, wholly or partially, when doing so 
would further societal goals such as rehabilitation 
or deterrence. - he 


retroactive, adj. (Of a statute, ruling, etc.) extending in 
' scope or effect to matters that have occurred in the 
ast. —- Also:termed retrospective. Cf. PROSPECTIVE (1). 
Cases; Administrative Law and Procedure ¢419; 
Courts €100(1); Statutes €926]-278. C.J.S. Courts 
§§ 147—148; Public Administrative Law and Procedure 
§§ 89, 98; Statutes §§ 407-431.] — retroactivity, n. 
defined. On Saale @ soon Decatiee t o nt, arti 

that It Is used to cover at beard two Th 


first, which may be called * consists in the 
pe ie of a new rule of law to an act or transaction 
was 


ion 
completed before the rule was promulgated. The 
second oonoept, which will be referred to as b: pepper 
* occurs when a new rule of law is applied to an act or 


Cc. 
European Community Law 129 (1981). 
retroactive law. A legislative act that looks backward 
or contemplates the past, affecting acts or facts that 
existed before the act came into effect. @ A retroac- 
tive law is not unconstitutional unless it (1) is in the 
nature of an ex post facto law or a bill of attainder, 
(2) impairs the obligation of contracts, (3) divests 


return of writ 


vested rights, or (4) is constitutionally forbidden. — 
Also termed retrospective law; retroactive statute, retro- 
spective statule. (Cases: Constitutional Law 
€ 186-196; Statutes €-261-278. C.].S. Constitutional 
Law §§ 390-404, 406-408, 421; Statutes §§ 407-431.} 


retrocession. 1. The act of ceding something back 
(such as a territory or jurisdiction). [Cases: United 
States 3. CJ.S. United States §§ 9-15.] 2. The 
return of a title or other interest in property to its 
former or rightful owner. 3. The process of transfer- 
ring all or part of a reinsured risk to another rein- 
surance company; reinsurance of reinsurance. © 
Subsequent retrocessions are referred to as first retro- 
cession, second retrocession, and so on. 4. The amount 
of risk that is so transferred. 


retrocessionaire. Reinsurance. A reinsurer of a reinsur- 
er. See RETROCESSION. 


retrocessional agreement. An agreement providing 
for reinsurance of reinsurance. 


retrospectant evidence. See EVIDENCE. 
retrospective, adj. See RETROACTIVE. 
retrospective law. See RETROACTIVE LAW. 
retrospective statute. See RETROSPECTIVE LAW. 


return, n. 1. A court officer's bringing back of an 
instrument to the court that issued it; RETURN OF WRIT 
<a sheriffs return of citation>. [Cases: Execution 
330-347. CJ.S. Executions §§ 320-334.] 2. A court 
officer's indorsement on an instrument brought back 
to the court, reporting what the officer did or found 
<a return of nulla bona>. See FALSE RETURN (1). 3. TAX 
RETURN <file your return before April 15>. 4. (usu. 
pl.) An official report of voting .-esults <celection 
returns>. 5. Yield or profit <return on an invest- 
ment>. See RATE OF RETURN. — return, vb. 


capital return. Tax. Revenue that represents the 


ete) net of cost or capital and thus is not tax- 
able as income. — Also termed return of capital.’ 


fair return on investment. The usual or reasonable 
profit in a business, esp. a public utility. 


net return. The profit on an investment after de- 
ducting all investment expenses: 
return of capital. See capital return. 

return date. See return day under DAY. 

return day. See Day. 


returnee. A refugee whom authorities have returned 
to the country of origin; one who has fled from the 
home country and then been sent back. 


returning board. An official body or commission that 
canvasses election returns. 


return of process. See POOF OF SERVICE. 
return of service. See PROOF OF SERVICE. 


return of writ. The sheriff's bringing back a writ to 
the court that issued it, with a short written account 
(usu. on the back) of the manner in which the writ 
was executed. — Often shortened to return. See RE- 
Turn (1). (Cases: Execution €=334; Sheriffs and Con- 
stables 87. C.J.S. Executions §§ 324-325; Sheriffs 
and Constables §§ 80-88.] 


reunification. 


reunification. The return of a child who has been 
removed from his or her parents because of abuse or 
neglect by one or both of them. ® When a child has 
been removed from the home because of abuse or 
neglect, the state's primary goal is family reunifica- 
tion as long as this is in the best interests of the 
child. The state is required, in most instanges, to 
provide the parent or parents with services that will 
enable them to provide adequately for their child 
upon his or her return. After the enactment of the 
Adoption and Safe Families Act in 1997, states be- 
came more concerned with limiting the time that 
children are in foster care and less concerned with 
lengthy reunification plans. — Also termed family 
reunification. Bee ADOPTION AND SAFE FAMILIES ACT; PER- 
MANENCGY PLAN; ADOPTION ASSISTANCE AND CHILD WELFARE 
AcT. — reunify, vb. 


re-up, vb. 1. To reenlist in one of the armed forces 
<the soldier re-upped the day after being dis- 
charged>. [Cases: Armed Services @18. C.J.S. 
Armed Services §§ 43, 45-46.] 2. To sign an extension 
to a contract, esp. an employment agreement <the 
star athlete re-upped in a three-year deal worth $12 
million>. 


reus (ree-os). [Latin] Roman & civil law. 1. A defen- 
dant. Cf. Acror (3). 2. A party to a suit, whether 
plaintiff or defendant. 3. A party to a contract or 
transaction, esp. one assuming a debt or obligation. 
4. Roman law. In criminal law, an accused or convict- 
ed person. PI. rei. Fem. rea, pl. reae. 
reus promitiendi (ree-as proh-mi-ten-di). (Latin “party 
romising”] Roman law. The answerer in a Roman- 
w stipulation. — Also termed promissor. See STIPULA- 
TION (8). 
reus sti i (ree-as stip-ya-lan-di). [Latin “party 
stipulating”) Roman law. The questioner in a Roman- 
law stipulation. — Also termed stipulator. See sTIPULA- 
TION (8). 


revalidation. See REPUBLICATION (2). 


revaluation, n. An increase in the value of one curren- 
cy in relation to another currency. Cf. DEVALUA- 
TION. — revalue, vd. 


revaluation surplus. See sDRPLUS. 
rev'd. abbr. Reversed. 


reve (reev). Hist. The bailiff of a franchise or manor. 
See REEVE. 


revendication, n. 1. The recovery or claiming back of 
something by a formal claim or demand. 2. Civil law. 
An action to recover real rights in and possession of 
property that is wrongfully held by another. @ This 
is analogous to the common-law replevin. [Cases: 
Replevin @1. C.J.S. Replevin §§ 2-7.) — revendi- 
cate, vb. 
revendicatory action. See petitory action under ACTION 
(4). 
revenue. Gross income or receipts. 
general revenue. The income stream from which a 
state or municipality pays its obligations unless a 
law calls for payment from a special fund. See 
general fund under FuNnp (1). (Cases: Municipal Cor- 


1344 


porations €=886; States 126. C.J.S. Municipal 
Corporations § 1627; States § 228.) 

land revenue. Revenue derived from lands owned 
by the Crown in Great Britain. @ Since, over the 
years, crown lands have been largely granted to 


subjects, they are now transferred within very nar- 


row limits. See Crown land under LAND. 


marginal revenue. The amount of revenue earned 
from the sale of one additional unit. 


public revenue. A government's income, usu. de- 
rived from taxes, levies, and fees. 
revenue agent’s report. A report indicating any ad- 
justments made to a tax return as a result of an IRS 
audit. @ After an audit, this report is mailed to the 
taxpayer along with a thirty-day letter. — Abbr. 
See THIRTY-DAY LETTER. 


revenue bill. See BILL (3). 
revenue bond. See BOND (8). 


Revenue Procedure. An official statement by the IRS 
regarding the administration and procedures of the 
tax laws. — Abbr. Rev. Proc. [Cases: Internal Reve- 
nue €3048.] 


Revenue Ruling. An official interpretation by the IRS 
of the proper application of the tax law to a specific 
transaction. @ Revenue Rulings carry some authori- 
tative weight and may be relied on by the taxpayer 
who requested the ruling. — Abbr. Rev. Rul. (Cases: 
Internal Revenue 3043, 3049.] 


revenue stamp. A stamp used as evidence that a tax 
has been paid. (Cases: Internal Revenue 4406; 
Taxation 1215. C.J.S. Taxation § 2007.) 

revenue tariff. See TARIFF (2). 

re, verbis, Uiteris, consensu (rce, var-bis, lit-ar-is, kan- 
sen-s[y]oo). [Latin] Roman law. Ry the performance 
(namely, handing over), by words, by writing, by 
consent. @ The phrase appeared in reference to the 
four classes of Roman contract. 


reversal, 1. I, An appellate court's overturning of a 
lower court's decision. [Cases: eal and Error 
1156-1180; Federal Courts 2. C.J.S. Appeal 
and Error §§ 757, 800, 830, 906, 911~-960.] 2. Securi- 
ties. A change in a security’s near-term market-price 
trend. : ee 

reverse, vb. To overturn (a judgment)-om- appeal. @ 
Sometimes, the verb is used .without a direct object 
<We reverse>. The equivalent expression in British 
English is to allow the appeal. 

reverse annuity mortgage. See MORTGAGE. 

reverse bear hug. See BEAR HUG. 


reverse bonus. See reverse contingent fee under CONTIN. 
GENT FEE. 

reverse condemnation. See inverse condemnation under 
CONDEMNATION. 

reverse confusion. See CONFUSION. 

reverse-confusion doctrine. Intellectual property. The 
rule that it is unfair competition if the defendant's 
use of a title that is confusingly similar to the one 
used by the plaintiff leads the public to believe that 
the plaintiff's work is the same as the defendant’s, or 
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that it is derived from or associated in some manner 
with the defendant. @ Under the conventional pass- 
ing-off form of unfair competition, similarity of tides 
leads the public to believe that the defendant's work 
is the same as the plaintiff's work, or is in some 
manner derived from the plaintiff. But in reverse 
confusion, the unfair compctition results from the 
confusion created about the origin of the plaintiffs 
work. (Cases: Trade Regulation €°334. C.J.S. Trade- 
Marks, Trade-Names, and Unfair Competition § 87.) 


reverse consensus. Intellectual property. In a dispute- 
settlement procedure under TRIPs, an agreement 
between the parties that a dispute should not be 
submitted to a World Trade Organization panel for 
adjudication. @ Before TRIPs, any party could’ delay 
formation of a WTO panel or adoption of its report 
by withholding consensus. Under TRIPs, each pro- 
cess is automatic unless all parties agree not to go 
forward. ~* us 


reverse contingent fee. See CONTINGENT FEE. | 


reverse discovery. See reverse Jencks material under 
JENCKS MATERIAL. 


reverse discrimination. See DISCRIMINATION. 


reverse doctrine of equivalents. See DOCTRINE OF 
_ EQUIVALENTS. 


incering, n. Intellectual property. Tue pro-. 


cess of yperibaee how an ap ipert: works by in- 
specting and studying it, esp. ing it apart in 
crac e learn how st works and how io nyt and 
improve it. @ Reverse-engineering is a proper means 
of discovering trade secrets, according to the Uni- 
form Trade Secrets Act, and is a defense against a 
suit for misappropriation of trade secrets. But it is 
not 4 defense in a suit for patent infringement. — 
cer, 


reverse-Erie doctrine. Maritime law. The rule that a 
case in admiralty and maritime jurisdiction may be 
brought in state court, but the state court must 
follow federal statutory and general maritime law. 
Offshore Logistics, Inc. v. Tallentize, 477 U.S. 207, 106 
S.Ct. 2485 (1986). See exe DOCTRINE. 
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reverse Jencks. ‘See reverse Jencks material under JENCKS 
MATERIAL. 


reverse mortgage. See reverse annuity mortgage under 
MORTGAGE. 


reverse palming off. See PASSING OFF. 
reverse passing off. See PASSING OFF. 
reverse spot roning. See ZONING. 
reverse stock split. See Stock SPLIT. 


reverse subsidiary merger. See reverse triangular merg- 
er under MERGER. 


reverse transfer statute. See TRANSFER STATUTE. 
reverse triangular merger. See MERGER. 


’ one who has a 


review 


reversible error. See ERROR (2). 


reversio (ri-var-shee-oh). (Law Latin] Hist. The re- 
turning of land to the grantor. ; 


reversion, n. 1. The interest that is left after subtract- 
ing what the transferor has parted with from what 
the transferor originally had; specif., a future inter- 
est in land arising by operation of law whenever an 
estate owner grants to another a particular estate, 
such as a life estate or a term of years, but does not 
dispose of the entire interest. © A reversion occurs 
automatically upon termination of the prior estate, 
as when a life tenant dies. — Also termed reversionary © 
estate; estale in reversion, equitable reversion. (Cases: 
Reversions 1. C.J.S. Estates §§ 103-104.] 2. Loose- 
ly, REMAINDER. Cf. POSSIBILITY OF REVERTER; REMAIN- 
DER. — reversionary, adj. —~ revert, ub. 


‘reversionary estate. See REVERSION. ©; 
site + Piet 


reversionary interest. See INTEREST (.> 
reversionary lease. See LeASE. = 


reversioner. 1. One who possesses the reversion to an 
estate; the grantor or heir in reversion. (Cases: Re- 
versions €1. C_J.S. Estates §§ 103-i04.] 2. Broadly, 

wul interest in land but not the 

’ present possession of it. ; - 

reversor. Scots law. A debtor who secures a debt by 
pledging property to a creditor and retaining a right 
of reversion. 

teverter. See POSSIB'LITY OF REVERTER. 


reverter guarantee. Real estate. A mortgage clause pro- 
tecting the mortgagee against a loss occasioned by 
the occurrence of a terminating event under a i- 
bility of reverter. See POSSIBILITY OF REVERTER. [ : 


Mortgages @=211. C.J.S. Mortgages §§ 274-276] 


revest, vb. To vest again or anew <revesting of title in 
the former owner>. 


rev’g. abbr. Reversing. 


ministrative proceeding. : 
Law and Procedure 51. C.J.S. Public Adminis-- 
trative Law and Procedure §§ 172, 174.] 2. Review of 
an administrative proceeding within the agency 
itself. (Cases: Administrative Law and Procedure 
513. C.j.S. Public Administrative Law and Proce- 
dure $§ 166-171.) 


y water review. Examination of a lower court's 
ecision by a higher court, which can affirm, re- 
verse, or modify the decision. [Cases: and 
Error 836; Federal Courts 751. C.J.5. Appeal 
and Error § 702.) 


discretionary review. The form of appellate review 
that is not a matter of right but that occurs only 


reviewable issue 


with the appellate court's permission. See cegtio- 
pari. [Cases: Appeal and Error @365; Federal 
Courts 9660.1. C.J.S. Appeal and Error §§ 86-87, 
151, $12, 316] 


judicial review. See JUDICIAL REVIEW. 


reviewable issue. See appealable decision under DEcI- 
SION. 


review hearing. See HEARING. . 
revised stavutes. See STATUTE. 
Revised Uniform Limited Partmership Act. See uni. 


reconvening o{-a,general or special court-martial to 
revise its actionor to correct ‘the record because of 
an improper of inconsistent action concerning the 
findings or the sentence. @ A revision can occur only 
if it will not materially prejudice the accused. (Cases: 


Military Justice 1397. C.J.S. Military Justice § 449.) 


revival, n. 1. Restoration to current use or operation; 
esp., the act of restoring the validity or legal force of 
an expired contract or dormant judgment. — Also 


termed (for a dormant judgment) revival of judgment. 
Cf. RENEWAL (2. (Cases: Federal Civil Procedure 


@>2399; Judgment @857-°72. C.J.S. Judgme 

§§ 555.) 2. Wills &? estates. The reestablishment 
of the validity of 2 revoked will by revoking the will 
that invalidated the original will or in some other 
way jeer ia” the testator’s intent to be bound by 
the earlier CE. REPUBLICATION (2). [Cases: Wills 
196-202. C.J.S. Wills §§ 429-440.] 3. Patents. Re- 
newal of a patent prosecution that has been deemed 
abandnned because the applicant did not respond to 
an office action within the statutory period. © The 
applicant can petition for revival on the basis of 
unavoidable or unintentional delay. (Cases: Patents 
107. CJS. Patents §§ 157-158.] — revive, vd. 


revival statute. See STATUTE. 


revivor. A proceeding to revive an action ended be- . 


cause of either:the death of one of the parties or 
ome © . drabmstance...[Cases:.. Abatement .and 
duity,,e-303-309. C.J.S. Abatement 


SO 
revocable (rev-oX6ibal); “adj. Capable of being can- - 
e 


celed or withdrawh‘<a‘ revocable transfer>. [Cases: 
Licenses $58, C_J'S. Licenses §§ 95-96.) 


revocable guaranty. See GUARANTY. 
revocable letter of credit. See LETTER OF CREDIT. 
revocable trust. See Taust. 


revocation (rev-a-kay-shon), n. 1. An annulment, can- 
cellation, or reversal, usu. of an act or power. 2. 
Contracts. Withdrawal of an offer by the offeror. Cf. 
REPUDIATION (2); RESCISSION; REJECTION (1). [Cases: Con- 
tracts €°19; Sales €=22(2), 23(2). C.J.S. Contracts 
§ 63; Sales § 32.] 3. Wills & estates. Invalidation of a 
will by the testator, either by destroying the will or 
by executing a new one. @ A will, or parts of a will, 
may be revoked by operation of law. For example, 
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most states have a statute providing for the revoca- 
tion, upon divorce, of all provisions relating to the 
testator'’s former use. [Cases: Wills @°167—195. 
CJS. Wills §§ 28, 1621, 2026, 2030, 2036, 
2039-2046, 2057-2062.] — revoke, vb. 


revocation hearing. See HEARING. 


revocatory action (rev-a-ko-tor-ee or ri-vok-o-tor-ce). 


Civil law. An action brought by a creditor to annul a 
contract that has been entered into by the debtor 
and that will increase the debtor's insolvency. La. 


Civ. Code art. 2036. (Cases: Fraudulent Conveyances - 


205-328, ] 

revocatur (ree-voh-kay-tar). [Latin] Hist. It is recalled. 
© In former English practice, this was as a 
notation on a judgment that was set aside because of 
a factual error (as opposed,to being: reversed be- 
cause of legal error). Be = 

revolution, n. An overthrow-of a government, usu. 
resulting in fundamental political change; a success- 
ful rebellion. — revolutionary, adj. & n. — revolt, vb. 

revolver loan. See LOAN, i 


revolving charge account. See revolving credit under 


* CREDIT (). 


revolving credit. See creDIT (4). 


‘revolving fund. See FUND (). 


revolving letter of credit. See LETTER OF CREDIT. 

revolving loan. See LOAN. , 

revolving performance bond. See PERFORMANCE 30ND. 

Rev. Proc. abbr. REVENUE PROCEDURE. 

Rev. Ral. abbr. REVENUE RULING. 

Rev. Stat. See revised statutes under STATUTE. 

reward, n. 1. Sometning of value, usu. money, given 
in return for some service sets ievement, such as 
recovering property or providing information that 
leads to the capture of a cisainal [Cases: Rewards 
0.5.) 2. SALVAGE (8). — reward, vb. 

rewritien specification. Sce sudbsiitule specification un- 
der SPECIFICATION (3). 

rex (reks). (usu. cap.).1. A king. 2. The official title of a 
king. 3. The prosecution ‘side. (as ‘representatives of 
the king) in criminal proceedings in a monarchy. — 
Abbr. R. Cf. REGINA. re fe 

rezone, vb. To change the zoning boundaries or re- 
strictions of (an area) <rezone neighborhood>. 
See zoninc. ([Cases: Zoning..-and Planning 
ane C.J.S. Zoning and Land Planning §§ 44, 
65-97.) 


RFA. abbr. REQUEST FOR ADMISSION. 

RFI. abbr. REQUEST FOR INSTRUCTIONS. 

RFP. abbr. REQUEST FOR PRODUCTION. 

v.g. abbr. REGULA GENERALIS. 

rhadamanthine (rad-a-man-thin), adj. (often cap.) (Of a 
judge) rigorous and inflexible <the judge's rhadam- 
anthine interpretation of procedural requirements 


makes it essential to study the local rules before 
appearing in court>. 
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Rhodian law (roh-dee-an). As legend would have it, 
the earliest known system or code of maritime law, 
supposedly dating from 900 s.c. and adopted intact 

the Romans. @ Rhodian law was purportedly 
developed by the people of the island Rhodes, locat- 
ed in the Aegean Sea and now belonging to Greece. 
The ancient inhabitants of Rhodes are said to have 
controlled the seas because of their commercial pros- 
perity and naval superiority. Despite the uncertain- 
ties about its history, Rhodian law has often been 
cited as a source of admiralty and maritime law. 
“A strong tradition that a maritime code was promu!- 
gated by the Island of Rhodes, in the Eastern Mediterrane- 
an, at the height of its power; the ridiculously early date of 
800 B.C. has even n assigned to this suppositious 
code — a date accepted uncritically by some legal schol- 
ars. But even the existence of such a code has been pretty 
weil cast In doubt, and we know next to nothing of Its 
contents, ff it existed. It ts Interesting to note, however, that 
the root-principle of the highty distinctive maritime-law sys- 


tam of general itiite id bas coer stated in Justinian's 
Digest, and that the Rhodlan’ Law is invoked as authority.” 
Grant G' & Charles L. Black Jr., Thea Law of Admiralty 
§ 1-2, at 3-4 (2d ed. 1975). 

RHS. abbr. RURAL HOUSING SERVICE. 

ribbon-matching rule. See MIRROR-IMAGE RULE. 


Richard Roe. A fictitious namé for a male party to a 
legal proceeding, used because the party's true iden- 
tity is unknown or because his real name is bein 
withheld; esp., the second of two such parties. Cf. 
JOHN DOE. [Cases: Federal Civil Procedure 101; 
Parties 67, 73. C.J.S. Parties §§ 170, 172.] 


RICO (ree-koh). abbr. RACKETEER INFLUENCED AND COR- 
RUPT ORGANIZATIONS ACT. 


rider. An attachment to some document, such as a 
legislative bill or an insurance policy, that amends or 
supplements the document. [Cases: Insurance 
€1845(1). C.J.S. Insurance §§ 305, 381.) 

rien culp (ryan kalp). [Law French “not guilty”] Hist. A 
plea of not guilty. ; 

rien dit (ryan dee). (Law French “says nothing") Hist. 
A plea of nthil dicit, See NIHIL DICIT. 

rien luy doit (ryan fee dwah), [Law French “owes him 

' nothing”) Hist.-A plea of nil debet. See nit. DERET. 

riens en arriére (ryan aw-nah-ree-air). [Law French 
“nothing in arrear”) Hist. A plea in a debt action for 
arrearages of account. ; 

riens passa per le fait (ryan pah-sah pair le fay). [Law 
French “nothing passed by the deed”] Hist. A plea 
by which a party seeks to avoid the operation of a 
deed that has been enrolled or acknowledged in 
court. J 

riens descent (ryan pair day-sawn). [Law French 
“nothing by descent”) Hist. The plea of an heir who 
is sued for the ancestor's debt and who received no 
land or assets from the ancestor. 


rier county. See RERE-COUNTY. 
RIF. adbr. Reduction in force. See LayorF. 


rif, vb. Slang. To lay off (a worker). @ The word 
derives from the acronym for reduction in force. 

rigging the market. The practice of artificially inflat- 
ing stock prices, by a series of bids, so that the 
demand for those stocks appears to be high and 


right 


investors will therefore be enticed into buying the 
stocks. See MANIPULATION. [Cases: Securities Regula- 
tion @°60.25. C.J.S. Securities Regulation §§ 214, 
226-227.] 


right, n. 1. That which is proper under law, morality, 
or ethics <know right from wrong>. 2. Something 
that is due to a person by just claim, legal guarantee, 
or moral principle <the right of liberty>. 3. A 
pe privilege, or immunity secured to a person 
y law <the right to dispose of one’s estate>. 4. A 
legally enforceable claim that another will do or will 
not do a given act; a recognized and protected 
interest the violation of which is a wrong <a breach 
of duty that infringes one’s right>. 5. (often pl.) The 
interest, claim, or ownership that one has in tangible 
or intangible property <a debtor's rights in collater- 
al> <publishing rights>. 6. The privilege of corpo- 
rate shareholders to purchase newly issued securities 
in amounts proportionate to their holdings. 7. The. 
negotiable certificate granting such a privilege to a 
corporate shareholder. 
“Right Is a correlative to duty; where there Is no kan there 
can be no right. But the converse Is not nce true. 
There may be duties without rights. In order for a to 
create a right, it must be a duty to act or forbear. Thus, 
among those duties which have rights ing to 
them do not come the duties, if such there be, call for 
an inward state of mind, as distinguished from extemal acts 
or forbearances. It [s only to: acts and forbearances that 
others have a right. It may be our duty to love our neighbor, 
but he has no right to our love.” Jonn Chipman Gray, The 
Natura and Sources of the Law 8-9 (2d ed. 1921). 
“(The word ‘ri Sect Aol cd en soled ear 
is $0 easy 


fled.” Bank & Trust Co. v. Federal Reserve Bank of 

Atlanta, 256 U.S. 350, 358, 41 S.Ct. 489, 500 (1921) 

(Holmes, J.). 

{In Hohfeldian terminclogy,] A Is said to have a right that B 
i do an act when, if B does not do the act, A can initiate 

legal proceeraca that will result {n coercing 8. In such a 

situation B ts the 


duty are: 

never be a duty without a 

Contacts § 3.4, at 114 n.3 (3d ed. 1899). 
absolute right. 1. A right that belongs to every 
human being, such as the right of personal liberty; 
a natural right. 2. An unqualified right; specif., a 
tight that cannot be denied or curtailed except 
under x conditions <freedom of thought is 
an absolute right>. @ For example, a plaintiff has 
an absolute a ip to voluntarily nonsuit a case 
before it is finally submitted; after final submission, 
the court has discretion to grant or deny a volun- 
tary nonsuit. Cf. relative right. 


acces. right. A supplementary right that has 
been added to the ‘ai right that iy ened in the 
same owner. @ For example, the right in a security 
is accessory to the right that is secured; a servitude 
is accessory to the ownership of the land for whose 
benefit the servitude exists. Cf. principal right. 


accrued right. A matured right; a right that is ripe 
for enforcement (as through litigation) 


acquired right. A right that a person does not 
naturally enjoy, but that is instead procured, such 
_ as the right to own property. 


civil right. See civi RIGHT. 


right 


conditional right. A right that depends on an un- 
certain event; a right that may or may not exist. © 
For example, parents have the conditional right to 
punish their child, the condition being that the 
punishment must be reasonable. 


conjugal rights. See CONJUGAL RIGHTS. 


equitable . A right cognizable within a court of 
equity. ois legal right and an equitable right 
conflict, the legal right ordinarily prevails over and 
destroys the equitable right even if the legal right 
arose after the equitable right. With the merger of 
law and equity in federal and most state courts, 
the procedural differences between legal and equi- 
table rights have been largely abolished. Cf. he 
io Equity $3. C.J.S. Equity §§ 7, 11-16, 


expectant right. A right that depends on the con- 
tinued existence of present conditions until sone 
future event occurs; a contingent right. 
fundamental right. See FUNDAMENTAL RIGHT. 
imperfect right. A right that is recognized by the 
law but is not enforceable. @ Examples include 
time-barred claims and claims exceeding the local 
limits of a court's jurisdiction. 

“(Tjnere are certain rights, sometimes called Imperfect 

hts, which the law 


@ statute-barred 
se law, but for certain 
cannot later sue to recover it as money pald without cons! 
eration; and the imperfect right has the faculty of becoming 

if the debtor makes an acknowledgment of the debt 
Ul icll byl sdbpght rt pisces pay.” oes 
Whitecross Paton, A Textbook of 286 (G.W. 
Paton & David P. Derham eds., 4th ed. 1972). 
imprescriptible right. A right that cannot be lost to 
prescription. 
inalienable right. A right that cannot be trans- 
ferred or surrendered; esp., a natural right such as 
the right to own property. — Also termed inherent 
right. 


ine I right. A right to intangible, rather than 
tangible, property. @ A right to a legal action (a 
chose in action) is an incorporeal right. See cHose IN 
ACTION. we 

inherent right. See inalienable right. 
legal right. 1. A right created or recognized by law. 
2. A right historically recognized by common-law 
courts. Cf. equitable nght. 3. The capacity of assert- 
ing a legally recognized claim against one with a 
correlative duty to act. ; 

natural right. A right that is conceived as part of 
natural law and that is therefore thought to exist 
independently of rights created by government or 
piaiaer such as the right to life, liberty, and prop- 

e 


é 


erty. See NATURAL LAW. 
negative right. A right entitling a person to have 
another refrain from doing an act that might harm 


the person entitled. 


sanite right. A right secured by a patent. (Cases: 
atents C1. C.J.S. Patents §§ 1-5, 10-12, 15.] 


perfect right. A right that is recognized by the law 
and is fully enforceable. 
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peripheral right. A right that surrounds or springs 
from another right. 


personal right. 1. A right that forms part of a 
person's legal status or personal condition, as op- 


 Sripeiag right. The right to participate in the estab- 
ishment or administration of government, such as 
the right to vote or the right to hold public 
office. — Also termed political liberty. (Cases: Con- 
stitutional Law @82(8); Elections @=1; Officers 
and Public Employees @18. C.J.S. Constitutional 
Law §§ 461-462, 612, 614-619, 624-626; Elections 
HH (1, cs 2; Officers and Public Employees 


21-22. 
positive . A right entitling a.person to have 
another do gome act for. the benefit of the. person 
entitled. } 


precarious right. A right enjoyed at the pleasure of 
another; a right that can be revoked at any time. 
primary right. A right prescribed by the substan- 
tive law, such as a right not to be defamed or 
assaulted. @ The enforcement of a primary right is 
termed specific enforcement. 


principal right. A right to which has been added a 
supplementary right in the same owner. Cf. acces- 


sory right. 
private right. A personal right, as opposed to a 
right of the public or the state. Cf. public right. 


procedural right. A right that derives from legal or 
administrative procedure; a right that helps in the 
protection or enforcement of a substantive right. 
Cf. substantive right. 


property right. A right to specific property, wheth- 
er tangible or intangible. (Cases: Constitutional 


Law 277. C.J.S. Constitutional Law § 982.] 


proprietary right. A right that is part of a person's 
estate, assets, or property, as opposed to a right 
arising from the person’s legal status. 


public right. A right belonging to all citizens and 
usu. vested in and exercised by a public office or 
political entity. (Cf. private right. a 
real right. 1. Givil law. A right that.is connected 
with a thing rdther than,a person.-® Real rights 
include ownershi , use, habitation, usufruct, pred- 
ial servitude, pledge, and real mortgage. 
“The term ‘real rights’ (Jura in ra) fs an abstraction unknown 
to classical Roman law. The classical jurists were preoccu- 
pled with the availability of remedies rather than the exis- 
tence of substantive rights, and did not have a generic term 
to Include ali _ which civillan scholars of pa 
generations led as ‘real.’ The expression (real rights 
was first coined by medieval writers elaborating on the 
Digest In an effort to explain ancient procedural forms of 
action In terms of substantive rights.” A.N. Yiannopoulos, 
Real Rights in Louisiana and Comparative Law, 23 La. L 
Rev. 161, 163 (1963). 


2. jus IN RE. 3. See right in rem. 


relative right. A right that arises from and depends 
on someone else’s right, as distinguished from an 
absolute right. Cf. absolute right. 


posed to the person's estate. 2. See night in person- 
a : 
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remedial right. The secondary right to have a 
remedy that arises when a primary right is broken. 


restitutory right. A right to restitution. 


right in personam (in per-soh-nam). An interest 
protected solely against specific individuals. — 
Also termed personal right; jus in personam. See 1N 
PERSONAM. 


right in rem (in rem). A right exercisable against 
the world at large. — Also termed real right; jus in 
rem, See IN REM. 
“A right in rem need not relate to a tangible ras. Thus a 
right that one’s reputation should not be unjustiflably at- 


tacked Is today described as a right in rem, since it Is a 


right that avalts against emtoped en tes This shows how 


far the conception has from the Roman notion of 
actio in rem, for one who sues to protect his reputation [s 
not asking for judgment for a ras. tt should also be 
noticed that on breach of a in rem, a right in personam 
arises Inst the aggressor. @ Whitecross Paton, A 
Te of Jurisprudence 300 (G.W. Paton & David P. 
Derham eds., 4th ed. 1972). 


secondary right. A right prescribed by procedural 
law to eons a sees right, ach i the right 
to damages for a breach of contract. ® The en- 
forcement of a secondary right is variously termed 
secondary enforcement, remedial enforcement, or sanc- 
tional enforcement. — Also termed remedial right; 
sanctioning right. 

substantial right. An essential right that potentially 
affects the outcome of a lawsuit and is capable of 
legal enforcement and protection, as distinguished 
from a mere technical or procedural right. 


substantive right (sab-stan-tiv). A right that can be 
protected or enforced by law; a right of substance 
rather than form. Cf. procedural right. = 


vested t. A right that so completely and defi- 
nitely belongs to a person that it cannot be im- 
paired or taken away without the sees consent. 
[Cases: Constitutional Law €@92-112. C.j.S. Consti- 
tutional Law §§ 228-276.) 


right against self-incrimination. A criminal defen- 
ant’s or a witness's constitutional right —- under the 
Fifth Amendment, but waivable under certain condi- 
tions — guaranteeing that a person cannot be com- 
pelled by the government to testiiy if the testimony 
might result in the person's being criminally prose- 
cuted. @ Although this right is. most often asserted 
during a criminal prosecution, a person can also 
“plead the Fifth” in a civil, legislative, administrative, 
or grand-jury proceeding. — Also termed privilege 
against self-tncrimination; right to remain silent. See SELF- 
INCRIMINATION. [Cases: Criminal Law ¢@=393; Wit- 
nesses €°297. C.J.S. Criminal Law § 645; Witnesses 
§ 522.) 
“The right against selfincrimination, protected by the Fifth 
Plt sedi central to the gooleaonel on of crimi- 
nal justice: together with the presumption of Innocence, the 
right against selftncrimination ensures that the state must 
bear burden of prosecution.... The right against self- 
be claimed only by the 
for t . ft may not 
claimed on behalf of another ...." Jethro K Usberman, 
The Evolving Constitution 481-82 (1992). 


right-and-wrong test. See MCNAGHTEN RULES. 


vighttul, adj. 1. (Of an action) equitable; fair <a right- 
ul dispossession>. 2. (Of a person) legitimately enti- 


‘ 


right of entry 


tled to a position <a rightful heir>. 3. (Of an office 
or piece of property) that one is entitled to <her 
rightful inheritance>. 


right heir. See Hee. 

right in personam. See RIGHT. 

right in re aliena. See Jus IN RE ALIENA. 
right in rem. See RIGHT. 

right in re propria. See jus iN RE PROPRIA. 


right not to be questioned. See privilege against self- 
incrimination under PRIVILEGE (3). 


right of action. 1. The right to bring a specific case to 
court. (Cases: Action €1, 2. C.J.S. Actions §§ 2-9, 
il, 17, 21, 26, 31-33, 36.] 2. A’right that can be 
enforced by legal action; a chose in action. Cf. cause 
oF acTion. [Cases: Action €=1, 2; Property €=5.5. 
C.J.S. Actions §§ 2-9, 11, 17, 21, 26, 31-33, 36; 
Property § 22; Trading Stamps and Coupons § 2.] 


right of angary. See ANG..RY. 


right of approach. /nt’l law. The right of a warship on 
e high seas to draw near another vessel to deter- 
mine its nationality. [Cases: War and National Emer- 
gency € 20. C.J.S. War and National Defense §§ 26, 
28.) 


right of assembly. The constitutional right — guaran- 

teed by the First Amendment — of the pe le to 

gather peacefully for public expression o religion, 
politics, or grievances. — Also termed freedom of 
assembly; right to assemble. Cf. FREEDOM OF ASSOCIATION; 
unlawful assembly under assemsy. (Cases: Constitu- 
tional Law 91. C.J.S. Constitutional Law 
§& 461-462, 466, 612-629.} 


right of audience. A right to appear and be heard in a 
iven court. @ The term is chiefly used in England to 
enote the right of a certain type of lawyer to 

appear in a certain type of court. 


right of commun. See profit A PRENDRE. 
right of contribution. See CONTRIBUTION (1). 
right of disclosure. See PUBLICATION RIGHT. 


right of discussion. Scots law. See BENEFIT OF DISCUS- 
SION. 


right of dissent and appraisal. See APPRAISAL REMEDY. 
right of division. Scots law. See BENEFIT OF DIVISION. 


right of election. Wills & estates. A surviving spouse's 
statutory right to choose either the giftS given by the 
deceased spouse in the will or a forced share or a 
share of the estate as defined in the probate stat- 
ute. — Also termed widow's election. See ELECTION (2); 
augmented estate under EsTATE (8). [Cases: Descent and 
Distribution €64; Wills @778-818. C.J.S. Wills 
§§ 1719-1741, 1841-1879.) 


right of entry. 1. The right of taking or resuming 
possession of land or other real property in a peace- 
able manner. 2. POWER OF TERMINATION. 3. The right 
to go into another's real property for a special 
purpose without committing trespass. @ An example 
is a landlord's right to enter a tenant's property to 
make repairs. (Cases: Trespass €°24. C.J.S. Trestass 
§§ 57-61, 167.) 4. The right of an alien to go into a 
jurisdiction for a special purpose. @ An example is an 


right of entry for breach of condition 


exchange student's right to enter another country to 
attend college. [Cases: Aliens @=39, 53.9. C.].S. 
Aliens §§ 53-60, 63-64, 75-76, 84-87, 135, 170, 
197-198, 249.] 


right of entry for breach of condition. See power oF 
TERMINATION. 


right of entry for condition broken. See power OF TER- 
MINATION. 


right of exoneration. See EQUITY OF EXONERATION. 


right of family integrity. A fundamental and substan- 
tive due-process right for a family unit to be free of 
unjustified state interference. @ While not specifically 
mentioned, in the U.S. Constitution, this right is said 
to emanate from it. The contours of the right are 
nebulous and incompletely defined, but it at least 
includes the right to bear children, to rear them, 
and to guide them according to the parents’ beliefs, 
as well as the right of children to be raised by their 
parents free of unwarranted interference by state 
officials. The right restricts state action under the 
Fourteenth Amendment. Interference is not permit- 
ted in the absence of a compelling state interest and 
is reviewed under a strict-scrutiny standard. Most 
courts require a state to establish by clear and con- 
vincing evidence that interference in a familial rela- 
tionship is justified. — Also termed right to family 
integrity. See PARENTAL-AUTONOMY DOCTRINE; PARENTAL- 
PRIVILEGE DOCTRINE. Cf. freedom of intimate association 
under FREEDOM OF ASSOCIATION. 


right of first publication. See common-law copyright 
under COPYRIGHT. 


right of first refusal. A potential buyer's contractual 
right to meet the terms of a third party's higher 
offer. @ For example, if Beth has a right of first 
refusal on the purchase of Sam's house, and if Terry 
offers to buy the house for $300,000, then Beth can 
match this offer and prevent Terry from buying it. 
Cf. RIGHT OF PREEMPTION. [Cases: Contracts $16, 172; 
Sales €=24, 64; Vendor and Purchaser €18(.5), 57. 
C.J.S. Contracts §§ 37-41, 44, 46, 55-56, 58, 341, 
506; Sales §§ 41-42, 82; Trading Stamps and Cou; 
§§ 7-9; Vendor and Purchaser §§ 98-106, 115-116.] 


right of fishery. See FISHERY (1). 

right of innocent passage. See INNOCENT PASSAGE. 
right of occupancy. See INDIAN TITLE. 

right of petition. See RIGHT TO PETITION. 


right of ession. The right to hold, use, occupy, or 
otherwise enjoy a given property; esp., the right to 
enter real property and eject or evict a wrongful 
possessor. (Cases: Forcible Entry and Detainer 
€9(2).] 


right of preemption. A potential buyer's contractual 
right to have the first opportunity tu buy, at a 
specified price, if the seller chooses to sell within the 
contracted period. @ For example, if Beth has a right 
of preemption on Sam's house for five years at 
$100,000, Sam can either keep the house for five 
years (in which case Beth's right expires) or, if he 
wishes to sell during those five years, offer the house 
to Beth, who can either buy it for $100,000 or refuse 
to buy, but if she refuses, Sam can sell to someone 
else. — Also termed first option to buy. Cf. RIGHT OF 
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FIRST REFUSAL. (Cases: Contracts @°16; Sales @°24; 
Vendor and Purchaser @18(.5). C.J.S. Contracts 
§§ 37-41, 44, 46, 55-56, 58: Sales 8§ 41-42; Vendor 
and Purchaser §§ 98-100, 103-106, 115-116] 


right of privacy. 1. The right to personal autonomy. ® 
The U.S. Constitution does not explicitly provide for 
a right of privacy or for a general right of personal 
autonomy, but the Supreme Court has repeatedly 
ruled that a right of personal autonomy is implied in 
the “zones of privacy" created by specific constitu- 
tional guarantees. ([Cases: Constitutional Law 
€=82(7)-82(13). C.J.S. Constitutional Law §§ 461-470, 
584, 612, 614-619, 623-628, 630-648; Right to Die 
§ 2.) 2. The right of a person and the person's 
property to be free from unwarranted public scruti- 
ny or exposure. — Also termed right to privacy. See 
INVASION OF PRIVACY. 


right of publi-ity, The right to control the use of 
one’s own name, picture, or likeness and to prevent 
another from using it for commercial benefit without 
one’s consent. [Cases: Torts @8.5(6). C.J.S. Right of 
Privacy and Publicity §§ 9-16, 40-43, 45.] 


“The right of publ Is a state-law created intellectual 
property right eee m ont isa slabs nat of 
untalr competition. a distinct tagal ca A a 
‘kind of trademark, ht, false mm 


copyrig false advertising or right of 

eee 1 J. Thomas McCarthy, The Rights of Pu as 
rivacy § 1:3, at 1-2 (2d ed. 2000). 

right of redemption. 1. EQUITY OF REDEMPTION. 2. STATU- 
TORY RIGHT OF REDEMPTION. 


iblicity and 


right of reentry. See POWER OF TERMINATION. 

right of relief. Scots law. See EQUITY OF SUBROGATION. 
right of reproduction. See REPRODUCTION RIGHT. 
vight of rescission. See RIGHT TO RESCIND. 


right of retainer. A trustee's power to withhold trust 
nds or property from distribution, exercisable 
when the beneficiary owes money to the trust. 


right of retention. See RETENTION. 


right of revolution. The inherent right of a people to 
cast out their rulers, change their polity, or effect 
radical reforms in their system of government or 
institutions, by force or general uprising, when the 
legal and constitutional methods of: making such 
changes have proved inadequate or are so obstruct- 
ed as to be unavailable. ° 


right of search. Jnt'l law. The right to stop, visit, and 
examine vessels on the high seas to discover whether 
they or the goods they carry are liable to capture; 
esp., a belligerent state’s right to stop any merchant 
vessel of a neutral state on the high seas and to 
search as reasonably necessary to determine whether 
the ship has become liable to capture under the 
international law of naval warfare. @ This right car- 
ries with it no right to destroy without full examina- 
tion, unless those on a given vessel actively resist. — 
Also termed right of visit; right of visit and search; right 
of visitation; right of visitation and search. See vist. 


right of subrogation. 1. SUBROGATION. 2. EQUITY OF suB- 
ROGATION. 


right of suit. A person’s right to seek redress in a 
court. 
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right of support. Property. 1. A landowner's right tq 
ave the land supported by adjacent land and by the 
underlying earth. [Cases: Adjoining Landowners 
2. C.J.S. Adjoining Landowners §§ 9-10, 14.) 2. A 
servitude giving the owner of a house the right to 
rest timber on the walls of a neighboring house. 


right of survivorship. A joint tenant's right to succeed 
to the whole estate upon the death of the other joint 
tenant. — Also termed jus accrescendi. See survivor- 
SHIP; joint lenancy under TENancy. [Cases: Joint Ten- 
ancy 6. CJ.S. Joint Tenancy §§ 3, 5, 7, 10-15, 
19-20, 38-40.) 


right of termination. A remedy involving the ending 
of contractual -relations, accorded to a party to a 
contract when the other party breaches a duty that 
arises under the contract. @ The right of termination 
is contrasted with a right to rescind, which arises 
when the other party breaches a duty that arises 
independently of the contract. — Also termed right to 
terminate. [Cases: Contracts 217; Sales 84. C.J.S. 
Contracts §§ 436-443, 446, 448-449, 500-501; Sales 
§§ 108, 119.) 


right of transit passage. See TRANSIT PASSAGE. 
right of visit. See RIGHT OF SEARCH. 
right of visit and search. See RIGHT OF SEARCH. 


right of visitation. 1. visITATION RIGHT. 2. RIGHT OF 
SEARCH. 
right of visitation and search, See RIGHT OF SEARCH. 
right-of-way. 1. The right to pass through propert 
owned ie another. ons FeveaE way aay be estab 
lished by contract, by longstanding usage, or by 
public authority (as with a highway). Cf. BASEMENT. 
[Casest Easements @ 1. C.J.S. Easements §§ 2-8, 
13-14, 21-22, 24, 53-55, 57-58, 89.] 2. The right to 
build and operate a railway line or a highway on 
land belonging te another, or the land so used. 
(Cases: Railroads 69. C.J.S. Railroads §§ 182-189.] 
3. The right to take precedence in traffic. (Cases: 
Automobiles €°154, 171(4); Highways €99; C.J.S. 
Motor Vehicles. §§ 729-739, 741-746, 748, 1299.] 4. 
The strip of land subject to a nonowner’s right to 
pass through. — Also written right of way. Pl. rights- 
of-way. 
private right-of-way. See EASEMENT. 
public right-of-way. The right of e held by 
the public in general to travel on beads: freeways, 
and other thoroughfares. 


right of wharfing out. A right to the exclusive use of 
submerged lands, as by establishing a permanent 
structure or wharf on the land to dock oceangoing 
vessels. [Cases: Navigable Waters €43(2).] 


rights arbitration. See grievance arbitration under arBi- 
TRATION. 


rights-consciousness. See CLAIMS-CONSCIOUSNESS. 


* rights-management information. Iniel/ectual : 
Information about an intellectual-property right, af- 
fixed to the subject matter when it is communicated 

‘ to the public, esp. in electronic form, and identifying 
the right’s owner, terms of use, indexing numbers or 
codes, or other identifying information. © The infor- 
mation facilitates contracting with the owner of the 


right to petition 


rights. In digital ager gens 2h laws may ban the re- 
moval or alteration of rights-management informa- 
tion as a form of intellectual-property protection. 


right of attribution. See ATTRIBUTION RIGHT. 
rights off. See Ex RIGHTS. 

rights offering. See OFFERING. 

rights on. See CUM RIGHTS. 

right to assemble. See RIGHT OF ASSEMBLY. 


right to bear arms. The constitutional right of persons 
to own firearms. U.S. Const. amend IT. See seconp 
AMENDMENT. [Cases: Weapons €1. C.J.S. Weapons 
§§ 1-8, 61-62.] ; 


right to choose. See FREEDOM OF CHOICE. 


right-to-convey covenant. See covenant of seisin under 
COVENANT (4). 


right to counsel. 1. Criminal law. A criminal defen- 
t's constitutional right, guaranteed by the Sixth 
Amendment, to representation by a court-appointed 
lawyer if the defendant cannot afford to hire one. @ 
The Supreme Court has recognized a juvenile delin- 
quent defendant's right to counsel. Jn re Gault, 387 
U.S. 1, 87 S.Ct. 1428 (1967). — Also termed benefit of 
counsel; right to assistance of counsel. [Cases: Criminal 
Law 641.1. C_J.S. Criminal Law §§ 277-278, 281.] 
2. Family law. The right of a defendant in a suit for 
termination of [bare rights to representation by a 
court-appointed lawyer if the defendant cannot af- 
ford to hire one. @ Although some states appoint 
counsel for indigent defendants in a suit for termi- 
nation of parental rights, the Supreme Court has 
held that the Constitution does not require that 
counsel be appointed for indigent defendants in all 
termination suits, but if a criminal charge may be 
made, the right to counsel may attach. Lassiter v. 
riment of Soc. Servs., 452 U.S. 18, 101 S.Ct. 2153 
(1981). See ASSISTANCE OF COUNSEL. . : 


right to die. The right of a terminally ill person to 
refuse life-sustaining treatment. — Also termed right 
to refuse treatment. See ADVANCE. pirecTive. [Cases: 
Health @914.] 


right to exclude. Patents. A patentee's right to prevent 
others from making, using, selling, or offering for 
sale the patentee’s invention. [Cases: Patents €191. 
C.J.S. Patents §§ 217, 314, 339.) 


right to family integrity. See RIGHT OF FAMILY INTECRI- 
TY. : 


right-to-know act. A federal or state statute requiring 
usinesses (such as chemical manufacturers) that 
produce hazardous substances to disclose informa- 
tion about the substances both to the community 
where they are produced or stored and to employ- 
ees who handle them. — Also termed right-to-know 
statule. (Cases: Environmental Law @>415.] 


right to petition. The constitutional right — guaran- 
teed ine First Amendment — othe peonle to 
make formal requests to the government, as by 
lobbying or writing letters to public officials. — Also 
termed right of petition; of petition. (Cases: 
Constitutional Law 91. C.J.S. Constitutional Law 
§§ 461-462, 466, 612-629.) 


right to privacy 


right to privacy. See RIGHT OF PRIVACY. 
right to refuse treatment. See RIGHT TO DIE. 


right to remain silent. See RIGHT AGAINST SELF-INCRIMI- 
NATION. 


right to rescind. The remedy accorded to a party to a 
contract when the other party breaches a duty that 
arises independently of the contract. © The right to 
rescind is contrasted with a right of termination, 
which arises when the other party breaches a duty 
that arises under the contract. — Also termed right of 
rescission. (Cases: Contracts €°258. C.J.S. Contracts 
§§ 456, 461-463, 465-467, 472, 476.] 


right to termimate. See RIGHT OF TERMINATION. 


right to travel. A person’s constitutional right — guar- 
anteed by the Privileges and Immunities Clause — 
to travel freely between states. 


right to vote. See SUFFRAGE. 


right-to-work law. A state law that prevents labor— 
management agreements requiring a person to join 
a union as a condition of employment. See open shap 
under sHop. [Cases: Labor Relations 243. C.J.S. 
. Lubor Relations §§ 10, 219.] : 


right-wrong test. See MCNAGHTEN RULES. 
rigid constitution. See CONSTITUTION. 


rigor juris (rig-er joor-is). [Latin] Strictness of law. Cf. 
GRATIA CURIAE. 


rigor mortis (rig-ar mor-tis). The temporary stiffening 
of a body's joints and muscles after death. © The 
onset of rigor mortis can vary from 15 iminutes to 
several hours after death, depending on the body's 
condition and on atmospheric factors. 


ringing out. See RINGING UP. 


ringing the changes. Fraud consisting in the offend- 
er's using a large’ bill to pay for a small purchase, 
waiting for the shopkeeper to put change on the 
counter, and then, by a series of maneuvers involv- 
ing changes of mind — such as asking for some 
other article of little value or for smaller change for 
. some of the money on the counter — creating a 
confused situation in which the offender picks up 
much more of the money than is really due. (Cases: 
_Larceny €°14(1). C.J.S. Larceny §§ 14), 20, 32.) 


rin ig up. A method by which a group of commodi- 
ties dealers discharge contracts for future delivery in 
advance by using-offsets, cancellations, and price 
adjustments, thus saving the cost of actual delivery 
and change of possession. — Also termed ringing out. 


riot, n. 1. An assemblage of three or more persons in a 
public place for the purpose of accomplishing by 
concerted action — and in a turbulent and disorder- 
ly manner — a common purpose (regardless of the 
lawfulness of that purpose). 2. An unlawful distur- 
bance of the peace ie an assemblage of usu. three or 
more persons acting with a common purpose in a 
violent or tumultuous manner that threatens or ter- 
rorizes the public. Cf. unlawful assembly under assEm- 
BLY; CIVI1, COMMOTION; ROUT; AFFRAY. [Cases: Riot @1. 
CJ.S. Riot; Insurrection §§ 2-10.] — riotous, adj. — 
riot, vb. 
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“A dot is defined as en unlawful assembly (Le. an assembly 
come ropa’ In pursuance of an unlawful 


offence, and Is, even now, able with 
ment for tife." Edward Jenks, Tho Book of Eiokeh Law tae 
(P.B. Faizest ed., 6th ed. 1967). 


guilty of rout. In the actual execution 
fluty of riot.” Rollin M. Perkins & Ronald’N: Boyce, Criminal 
483 (3d ed. 1882). ve 


Riot Act. A 1714 English statute that made it a capital 


offense for 12 or more rioters to continue together 
for an hour after a magistrate has officially pro- 
claimed that rioters must disperse: © This statute was 
not generally accepted in the United States and did 
not become a part of American common law. It did, 
however, become a permanent part of the English 
language in the slang phrase reading the Riot Act 
(meaning “to reprimand vigorously”), which origi- 
nally referred to the official command for rioters to 
disperse. 


riotous assembly. See ASSEMBLY. 
ripae muniendae causa (ri-pee myoo-nee-en-dee kaw- 


za). [Latin] Hist. For the purpose of strengthening a 
riverbank. 


riparian (ri-pair-ee-en or ri-), adj. Of, relating to, or 


located on the bank of a river or stream (or occa- 
sionally another body of water, such as a lake) <ri- 
arian land> <a riparian owner>. Cf. LITTORAL. 
FCases: Navigable Waters €=39-46; Waters and Wa- 
ter Courses @34-49, 109. C.J.S. Navigable Waters 
§§ 82-102, I11, 126-131, 134; Waters §§ 3-17, 20, 
9], 238-240, 243-244, 760-761, 926.] 


riparian land. See LAND. _ % 
riparian proprietor. A person who is in-possession of 


riparian land or who owns an estate init; a landown- 
er whose property borders.on a stream or river. See 

iparian land under LanD..[Cases: Navigable Waters 
€=$9(1); Waters and Water Courses €@39. C.J.S. 
Navigable Waters § 83; Waters § 11.] 


riparian right. (often pl.) The right of a landowner 


whose property borders on a body of water or 
watercourse. @ Such a landowner traditionally has, 
the right to make reasonable use of the water. — 
Also termed water right. (Cases: Navigable Waters 
39-46; Waters and Water Courses @=34-47. 
C.J.S. Navigable Waters §§ 82-102, 111, 126-131, 
134; Waters §§ 3-14, 20, 91, 760-761, 926.] 


riparian-rights doctrine. The rule that owners of land 


rdering on a waterway have equal rights to use 
the water passing through or by their property. Cf. 
PRIOR-APPROPRIATION DOCTRINE. (Cases: Navigable Wa- 
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ters €=39; Waters and Water Courses €=40. C,J.S. 
Navigable Waters § 82; Waters § 12.) 


ripeness, n. 1. The circumstance existing when a case 
as reached, but has not passed, the point when the 
facts have developed sufficiently to permit an intelli- 
gent and useful decision to be made. 2. The require- 
ment that this circumstance must exist before a court 
will decide a controversy. See justiciaBiuity. Cf. 
MOOTNESS DOCTRINE; PREMATURITY (1). [Cases: Action 
6; Federal Courts $12.1. C.J.S. Actions §§ 38- 
45.) — ripe, adj. — ripen, vb. 


ripper act. Slang. A statute that gives a government's 
chief executive broad powers to appoint and remove 
department heads or other subordinate officials. 


rise, vb. 1. (Of a court) to adjourn finally at the end of 
a term. 2. (Of spectators and participants in a court- 
room) to stand when the judge enters or exits. 3. (Of 
a court) to take a recess or temporary break, as at 
the end of a day. 4. Parliamentary law. (Of a special 
committee that has exhausted its business) to dis- 
solve and send a report to the referring body. @ A 
committee’s rising is equivalent to a deliterative 
assembly's adjourning sine die. — Also termed rise 
and report. CE. adjourn stne die under ADJOURN (2). 


rising vote. See VOTE (4). 
rising vote of thanks. See rising vole under VOTE (4). 


risk, n. 1, The uncertainty of a result, happening, or 
loss; the chance of injury, damage, or loss; esp., the 
existence and extent of the possibility of harm 
<many feel that skydiving is not worth the risk>. 
See ASSUMPTION OF THE RISK. 2. Liability for injury, 
damage, or loss if it occurs <the consumer-protec- 
tion statute placed the risk on the manufacturer 
instead of the buyer>. 3. Insurance. The chance or 
degree of probability of loss to the subject matter of 
an insurance policy <the insurer undertook the risk 
in exchange for a premium>. Cf. peri (2). (Cases: 
Insurance €°1542. CJ.S. Insurance § 67.] 4. Insur- 
ance. The amount that an insurer stands to lose <the 
underwriter took steps to reduce its total risk>. 5. 
Insurance. A person or thing that an insurer consid- 
ers a hazard; someone or something that might be 
covered by an insurance policy <she’s a poor risk 
for health -insurance>. {[Cases: Insurance 
@>1542(3).] 6. Insurance. The type of loss covered by 
a policy; a hazard from a specified source <this 
homeowner's policy covers fire risks and flood 
risks>. [Cases: Insurance €=2097. C.J.S. Insurance 
§§ 282-283, 395, 860.] — risk, vd. 


absorbable risk. A potential loss that a corporation 
believes that it can cover either with available 
capital or with self-insurance. 


assigned risk. One who is a poor risk for insurance 
but whom an insurance company is forced to 
insure because of state law. @ For example, an 
accident-prone driver is an assigned risk in a state 
with a compulsory motor-vehicle-insurance statute. 
[Cases: Insurance $1528. C.J.S. Insurance § 63.] 


classified risk. In life and health policies, the risk 
created by a policyholder’s substandard health or 
other peril. : 


risk-utility test 


noninsurable risk. A risk for which insurance will 
not be written because the risk is too uncertain to 
be the subject of actuarial analysis. 


pure risk, A risk that always results in a loss. 


shifting risk. The changing risk covered under an 
insurance policy insuring a stock of goods or simi- 
lar property that varies in amount and composi- 
tion in the course of trade. [Cases: Insurance 
€2138(1). C.J.S. Insurance § 417.] 


speculative risk. A risk that can result in either a 
loss or a gain. 


risk arbitrage. See ARBITRAGE. 


risk assessment. Family law. A process for ascertaining 
the likelihood that a person, usu. a parent, will harm 
a child. @ Before a child can be removed from his or © 
her family by a governmental entity, a risk assess- 
ment should be performed to determine the likeli- 
hood of the child's being harmed in the future. 


risk-averse, adj. (Of a person) uncomfortable with 
volatility or uncertainty; not willing to take risks; 
very cautious <a risk-averse investor>. 


risk-benefit test. See RISK-UTILITY TEST. 
risk capital. See CAPITAL. 


risk-capital test. Securities. A test of whether a transac- 
tion constitutes the sale of a security (and is thus 
subject to securities laws) based on whether the seller 
is soliciting risk capital with which to develop a 
business venture. Cf. CaPiTAL-RISK TEesT. [Cases: Secu- 
rities Regulation 5, 248, 249. C.].S. Securities Regu- 
lation §§ 3, 9, 379-380, 384-387, 384-390, 392-393.] 


risk distribution. The method by which a legal system 
allocates the risk of harm between the person who 
suffers it and the loss. 


risk factor. Insurance. In life-insurance ratemaking, 

the estimated cost of present and future claims, . 

based on a mortality table. @ The risk factor is one 

element that a life insurer uses to calculate premium 

rates. See PREMIUM RATE. Cf. INTEREST FACTOR; MORTALI- 

oe (Cases: Insurance €°1542. C.J.S. Insurance 
‘J 


risk managemeni. The procedures or systems used to 
minimize accidental losses, esp. to a business. 


Risk Management Agency. An agency in the U.S. 
Department of Agriculture ie ear for adminis- 
tering the programs of the Federal Crop Insurance 
Corporation and for overseeing other programs re- 
lating to the risk management of crops and com- 
modities. — Abbr. RMA. 


risk of jury doubt. See BURDEN OF PERSUASION. 


risk of loss. The danger or possibility that a party will 
have to bear the costs and expenses for the damage, 
destruction, or inability to locate goods or other 
property. 

risk of nonpersuasion. See BURDEN OF PERSUASION. 


risk-stops-here rule. See DOCTRINE OF SUPERIOR EQU!- 
TIES. 


risk-utility test. A method of imposing product liabili- 
ty on a manufacturer if the evidence shows that a 
reasonable person would conclude that the benefits 


RIT 


of a product's particular design versus the feasibility 

of an alternative safer design did not outweigh the 

dangers inherent in the original design. — Also 
termed danger-utility test; risk-benefit test. Cf. CONSUMER. 

CONTEMPLATION TEST. [Cases: Products Liability 11. 

C.J.S. Products Liability §§ 19-21.] 

RIT. abbr. Rochester Institute for Technology. See Na- 

TIONAL TECHNICAL INSTITUTE FOR THE DEAF. 

river. A natural, flowing body of water that empties 
into another body of water, such as a lake, sea, or 
channel. 

- international river. A river that flows through or 
between two or more countries. 

_ national river. A river wholly contained within a 
single country. ® That country has exclusive terri- 
torial rights over the river. 
private river. A river to which a riparian owner 
may claim ownership of the riverbed because the 
river is unnavigable or navigable only by vessels 
with shallow drafts. @ A navigable private river is 
not wholly owned by a private person and cannot 


be closed to public use; people may still make 


ordinary use of the river for transportation and 
navigation. 


RLIC. See revolving letter of credit under LETTER OF CRED- 
IT. 


RMA. abbr. risk MANAGEMENT AGENCY. 
RMS. abbr. REPRESSED-MEMORY SYNDROME. 


roadstead. Maritime law. A convenient or safe place 
where vessels usu. anchor. 


robbery, . The illegal taking of property from the 
person of another, or in the person's presence, by 
violence or intimidation; aggravated larceny. @ Rob- 
bery is usu. a felony, but some jurisdictions classify 
some robberies as high misdemeanors. —- Also 
termed (in Latin) crimen roberiae. See LARCENY; THEFT. 
Cf. surciary. [Cases: Robbery @1. C.J.S. Robbery 
§§ 2, 4, 12, 90-91.] — rob, vb. 
- is from the violence or intimi- 
deton Bi is soley boek at Connon ieee and under modem 
statutes. Under some of the new penal codes robbery does 
not require an actual taking of property. If force or intim!- 
dation is used In the attempt to commit theft this is suff- 
clent.” Rollin M. Perkins & Ronald N. Boyce, Criminal Law 
343 (3d ed. 1882), 


aggravated robbery. Robbery committed by a per- 
son who either carries a dangerous weapon — 
often called armed robbery — or inflicts bodily harm 
on someone during the robbery. @ Some statutes 
also specify that a robbery is aggravated when the 
victim is a member of a protected class, such as 
children or the elderly. [Cases: Robbery 11. 
C.J.S. Robbery §§ 24-28, 79, 82, 90.) 


armed robbery. Robbery committed by a person 

carrying a dangerous weapon, regardless of 

whether the weapon is revealed or used. © Most 

states punish armed robbery as an aggravated 

form of robbery rather than as a separate crime. 

Vasa Robbery $11. C.J.S. Robbery §§ 24-28, 79, 
, 90.) 
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conjoint robbery (ken-joynt). A pagent committed 
by two or more persons. [Cases: Robbery 15. 
C.j.S. Robbery §§ 31-33, 78, 90.) 


highway robbery. 1. Robbery committed against a 
traveler on or near a Soi highway. (Cases: Rob- 


bery @1. CJ.S. Rob 
Figuratively, a price or fee that is unreasonably 
high; excessive profit or advantage. 


simple iat Robbery that does not involve an 
+ aggravating factor or circumstance. (Cases: Rob- 
bery © 1. C.J.S. Robbery §§ 2, 4, 12, 90-91.] 


robe. 1. The gown worn by a judge while presiding 
over court. @ In the U.S., judges generally wear 
plain black gowns. In the U.K., judicial robes vary in 
color and adornment, depending on the judge's 
rank, the season, and the court, and are traditionally 
worn with white horsehair wigs. — Also termed 
judicial robe. 2. (often cap.) The legal or judicial pro- 
fession <eminent members of the robe>. 

Robert’s Rules. 1. A parliamentary manual titled Rob- 
ert's Rules of Order, originally written in 1875-1876 
by Henry M. Robert (1837-1923). © The manual 
went through three editions under its original title 
and three more (beginning in 1915) under the title 
Robert's Rules of Order Revised. Since 1970 it has been 
titled Robert's Rules of Order Newly Revised. It is the 
best selling and most commonly adopted parliamen- 
tary manual in the United States. 2. Any parliamer- 
tary manual that includes “Rubert’s Rules” in its 
title. @ The copyright on the first several editions has 
expired, and many imitators have adapted those 
editions in varying degrees of faithfulness to the 
original. 3. (sing.) RULE (3). See PARLIAMENTARY MANUAL. 


Robinson-Patman Act. A federal statute (specif., an 
amendment to the Clayton Act) prohibiting price 
discrimination that hinders competition or tends to 
create a monopoly. 15 USCA § 13. See antitTRusT 
LAW; CLAYTON cr. [Cases: Trade Regulation 
911-914. C.J.S. Trade-Marks, Trade-Names, and Un- 
fair Competition §§ 382-383, 385.] 


Rochin rule. The now-rejected principle that unconsti- 
tutionally obtained evidence is admissible against the 
accused unless the evidence was obtained in a man- 
ner that shocks the conscience (such as pumping the 
stomach of a suspect to obtain illegal drugs that the 
sus has swallowed, as occurred inthe Rechin v. 

Bed case). @ The Supreme Court.handed down 
Rochin before the Fourth Amendment‘exclusionary 
rule applied to the states. Rochin v. California, 342 
U.S. 165, 72 S.Ct. 205 (1952). 


rocket docket. 1. An accelerated dispute-resolution 
process. 2. A court or judicial district known for its 
speedy disposition of cases. 3. A similar administra- 
tive process, in which disputes must be decided 
within a specified time (such as 60 days). 


rogatio testium. The production of a witness who can 
testify to the making of a nuncupative will. @ The 
witness must confirm that the testator declared or 
expressed that the words spoken were a will. See 
nuncupative will under Wi... 


rogatory letter (rog-a-tor-ee). See LETTER OF REQUEST. 
roll, n. 1. A record of a court's or public office’s 
proceedings. (Cases: Judgment €277; Records 6, 


ery §§ 2, 4, 12, 90-91.) 2. . 
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32. C.J.S. Judgments § 130; Records §§ 9-14, 17-18, 
65, 67-73.) 2. An official list of the persons and 
property subject to taxation. — Also termed (in 
sense 2) tax roll; tax list; assessment roll. Cf. TAXPAYERS’ 
lists. (Cases: TAxaTION @ 408. C.J.S. Taxarion § 580.) 
3. PARIJAMENTARY LAW. THE ROSTER OF THOSE ENTITLED 
TO VOTE. — ALSO TEKMED ROLL OF DELEGATES; ROLI. OF MEM- 
BERS. 


roll call. See cat (ww. 
roll-call vote. See voTE (4). 
rolled-up plea. See pie (3). 


rolling stock. Movable property, such as locomotives 
and rail cars, owned by a railroad. 


roll of delegates.See ROLL (8). 
roll of membersSee Rout (3)... 


rollover, n. 1. The extension or renewal of a short- 
term loan; the refinancing of a maturing loan or 
note. 2. The transfer of funds (such as IRA funds) to 
a new investment of the same type, esp. so as to 
defer payment of taxes. [Cases: "Trieranal Revenue 
©3587, 3594. C.J.S. Internal Revenue §§ 206-208, 
313, 319-326.] — roll over, vb. 


rollover mortgage. See renegotiable-rate mortgage under 
MORTGAGE. 


Roman-Dutch law. A system of law in Holland fiom 
the mid-15th century to the early 19th century, 
based on a mixture of Germanic customary law and 
Roman law as interpreted in medieval and Renais- 
sance lawbooks. @ This law forms the basis of mod- 
ern South African law, the law of several other 
countries in southern Africa, and the law of Sri 
Lanka. 


entitled Paratitia J Novissimi, Rupee at Leyden tn 
1652. Subsequently his larger and better known treatise on 
tte ‘Ro utch was Issued under that name in the 
year 1664. 


“The system of law thus described is that which ob- 
tained In the province of Holland from the middie of the 
fifteenth to the early years of the nineteenth century. Its 
main principles were caried by the Dutch into thelr settle- 
ments In the “East and West Indies; and when some of 
these, namely,’ the 9 of Good Hops, ion, and part of 
Gulana, at the-end of the eighteenth and the Inning of 
the nineteenth century, passed under the dominion of the 
Crown of Great Britain, the ofd law was retained as the 
common law of the tenitorles which now became British 


of the 
, until the whole of the area comprised 
the Union of South Africa ... has adopted this system as Its 
common law. This Is the more re: bie since In Holland 
itself and In the Dutch colonies of the present day the old 
law has been replaced codes ...." RW. Lee, An 
introduction to R Law 2 (4th ed. 1946). 


Romanesque law. See Civil. LAW 1). 


Romanist, n. One who is versed in or practices Roman 
law; a Roman-law specialist. 

Roman law. The legal system of the ancient Romans, 
forming the basis of the modern civil law; civiL LAW 
(D. 


“The Roman law is the of rules that the 
social relations of many tn Europe, Asta, and Africa 
for some period between the earliest  dhplerontes times and 
1453 A.D. This date should to 1900 


o yridiay extended 
A.O., or even to the present time, and we might include 
America in the territory concemed.... Yet the essential fact 


rout 


is that no present cay Coton ... consciously appties 
as binding upon its citizens the rules of Roman law in their 
unmodified form. That law is an historical fact. It would have 
only a tepid historical interest ... tf it were not for the 
circumstance that, before it became a purely historical fact, 
it was worked Into the foundation and ework of what Is 
called the civil law ...." Max Radin, Handbook of Roman 
Law 1 (1927). 


“Roman law Is not only the best-known, the most highly 
developed, and the most influential of all legal systems of 
the past; apart from Engilsh law, It Is also the only one 
whose entire and unbroken history can be traced from early 


and primitive Innings to a e of elaborate perfection 
in the hands of skilled sped Hans Julius Wolff, 
Roman Law: An Historical In lion & (1951). 

Rome Act. ight. A 1928 revision of the Berne 
Convention adding the moral rights of attribution 
and integrity to the minimum standards of protec- 
tion that member nations must recognize, creating a 
compulsory license of recorded ‘performances for 
radio broadcasting, and specifying that the term of 
protection for joint works must be measured from 
the death of the last surviving coauthor. — Also 
termed Rome Act of 1928; 1928 Rome Act. 


Rome Convention. See ROME CONVENTION ON RELATED 
RIGHTS. 


Rome Convention on Related Rights. Copyright. A 
1961 treaty setting minimum standards for neigh- 
boring rights of performers, producers, and broad- 
casters. @ The United States is not a signatory. 
Neighboring rights were not protected under the 
Paris Convention or the Berne Convention. They 
are part of the copyright protection under TRIPs. — 
Often shortened to Rome Convention. — Also termed 
Convention for the Protection of Performers, Producers of 
Phonograms and Broadcasting Organizations. See NEIGH- 
BORING RIGHT. 


Rooker-Feldman doctfine. The rule that a federal 
court cannot consider claims actually decided by a 
state court or claims inextricably intertwined with an . 
earlier state-court judgment. Rooker v. Fidelity Trust 
Co., 263 U.S. 413, 415-16, 44 S.Ct. 149, 150 (1923); 
District of Columbia Ct. of App. v. Feldman, 460 U.S. 
462, 476, 103 S.Ct. 1303, 1811 (1983). © This doc- _ 
trine precludes “a party losing in:state court .. 
from seeking what in substance would be appellate 
review of [a] state judgment ina United States 
district court, based on the losing party’s claim that 
the state judgment itself violates the loser’s federal 
rights.” Johnson v. De Grandy, 512 U.S. $97, 1005-06, 
114 S.Ct. 2647, 2654 (1994). > 


root. Civil law. A descendant. 


root of title. The recorded land transaction, usu. at 
least 40 years old, that is used to begin a title search. 
See CHAIN OF TITLE; TITLE SEARCH. 


ROR. abbr. RELEASE ON RECOGNIZANCE. 

Roth IRA. See inpIVIDUAL RETIREMENT ACCOUNT. 
round lot. See Lor (s). 

roup. Scots law. A sale by auction (usu. public). 


rout (rowt), n. The offense that occurs when an unlaw- 
ful assembly makes some move toward the accom- 
plish:nent of its participants’ common purpose. Cf. 
riot. [Cases: Riot 1. CJ.S. Riot; Insurrectton 
§§ 2-10.) 


routine-activities theory 


“The word ‘rout’ comes from the same source as the word 
‘route.’ ft Afar that three or more who have ered 


routine-activities theory. The theory that criminal acts 
occur when (1) a person is motivated to commit the 
offense, (2) a vulnerable victim is available, and (3) 
there is insufficient protection to prevent the crime. 
Cf. CONTROL THEORY; RATIONAL-CHOICE THEORY; STRAIN 
THEORY. 


Royal Marriages Act. A 1772 statute (12 Geo. 3, ch. 1) 
forbidding members of the royal family from marry- 
ing withouf the sovereign’s permission, except on 
certain conditions. 

Bd Mariages: Act .... An Act occasioned by Geo 
Ili's olin amoe on te Sige Sad honuroftha eet 
familly of members thereof unsuttable es, 
two of his bruiare having done so .... ft owe 
be of persis ot fen, It, other den 
vald unless they had the consent of the In Council, or, 
If the parties were aged over 25, they 12 months’ 
notice to the Privy Council, untess Sardivenor time both 
Jad Plbrmli Sine stag Beticoa to proval of the 
roposed marriage." id M..Watker, The Oxford Compan- 

‘Jon to Law 1091 (1980). 

royalty. 1. A payment made to an author or inventor 
ior each copy of a work or article sold under a 
copyright or patent. [Cases: Copyrights and Intellec- 
tual Property €°48; Patents €217.1. C..S. 
rights and Intellectual Property §§ 27, 29, 33-34, 93; 
Patents § 364.] 


established royalty. A royalty set at an agreed-on 
price. ® In the absence of an established royalty, a 
court will determine a remedy for infringement 
based on what a reasonable royalty would have 
been. 


reasonable royalty. A et hath that a licensee would 
be willing to pay the holder of the thing's intellec- 
tual-property rights while still making a reasonable 
profit from its use. © The reasonable-royalty stan- 
dard often serves as the measure of damages in a 
claim of patent, copyright, or trademark infringe- 
ment, or for misappropriation of trade secrets. In 
deciding what royalty is reasonable in a trade- 
secrets suit, courts consider the unique circum- 
stances of the case, as well as (1) how the use 
affected the parties’ ability to compete; (2) the cost 
of past licenses; .(3) the cost to develop the secret 
and its present value; (4) how the defendant in- 
tends to use the‘information; and (5) the availabili- 
ty of alternatives. [Cases: Patents €@319(1). C.J.S. 
Patents §§ 565, 567-568.] 


2. Oil & gas. A share of the product or profit from 
real property, reserved by the grantor of a mineral 
lease, in exchange for the lessee's right to mine or 
drill on the land. — Also termed (in sense 2) 
override. (Cases: Mines and Minerals 70, 79. C.J.S. 
Mines and Minerals §§ 218, 223-224, 289-290, 296, 
298-299, 303.] 


haulage royalty. A royalty paid to a landowner for 
moving coal via a subterranean passageway under 
the landowner's land from a mine located on an 
adjacent property. © The payment is calculated at 
a certain amount per ton of coal. 
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landowner’s nee A share of production or reve- 
nues provided for the lessor in the royalty clause 
of the oil-and-gas lease and paid at the well free of 
any costs of production. @ Traditionally, except in 
California, the landowner’s royalty has been 1/8 of 
gross production for oil and 1/8 of the proceeds 


received from the sale of gas. But today the size is 


often negotiated. — Also termed leaseholder royalty. 


mineral royalty. A right to a share of income from 
mineral production. (Cases: Mines and Minerals 
70, 79. CJ.S. Mines and Minerals §§ 218, 
223-224, 289-290, 296, 298-299, 303.) 


nonparticipating ya A share of production — 
or of the revenue from production flee its costs — 


carved out of the mineral interest. @ A nonpartici- 
pating-royalty holder is entitled to the stated share 
of production or cash without regard to the terms 
of any lease. Nonparticipating royalties-are often 
retained by mineral-interest owners :who sell their 
rights. 

overriding royalty. A share of either production or 
revenue from production (free of the costs of 
production) carved out of a lessee’s interest under 
an oil-and-gas lease. © Overriding-royalty interests 
are often used to compensate those who have 
helped structure a drilling venture. An overriding- 
royalty interest ends when the underlying lease 
terminates. {Cases: Mines and Minerals ¢—74. 
C.J.S. Mines and Minerals § 308.) 


shut-in royalty. A payment made by an oil-and-gas 
lessee to eae tS keep the tease in force when 
a well capable of producing is not utilized because 
there is no market for the oil or gas. @ Generally, 
without such a payment, the lease will terminate at 
the end of the primary term unless actual produc- 
tion has begun. [Cases: Mines and Minerals 
€>78.1(3). C.J.S. Mines and Minerals §§ 269-270.] 


royalty interest. Oil & gas. A share of production — 
or the value or proceeds of production, free of the 
costs of production — when and if there is produc- 
tion. @ A royalty interest is usu. expressed as a 
fraction (such as 1/6). A royalty-interest owner has 
no right to operate the property and therefore no 
right to lease the property or to share in bonuses or 
delay rentals. In some states a royalty owner has the 
right of ingress and egtess to take the royalty pro- 
duction. Authorities are split over what costs are 
costs of production. Several different but related 
kinds of royalty interests are commonly encoun- 
tered. See ROYALTY (2). 


rptr. abbr. REPORTER. 
RRB. abbr. RAILROAD RETIREMENT BOARD. 
RS. See revised statutes under STATUTE. 


RSPA. abbr. RESEARCH AND SPECIAL PROGRAMS ADMINISTRA- 
TION. 


RTC. abbr. RESOLUTION TRUST CORPORATION. 
rubber check. See bad check under CHECK. 
rubber-stamp seal. See NOTARY SEAL. 


rubric (roo-brik). 1. The tide of a statute or code <the 
rubric of the relevant statute is the Civil Rights Act 
of 1964>. 2. A category or designation <assignment 
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of rights falls under the rubric of contract law>. 3. 
An authoritative rule, esp. for conducting a public 
worship service <the rubric dictates whether the 
congregation should stand or kneel>. 4. An intro- 
ductory or explanatory note; a preface <a well- 
known scholar wrote the rubric to the book’s fourth 
edition>. 5. An established rule, custom, or law 
<what is the rubric in the Northern District of Texas 
regarding appearance at docket call?>. 


rule, n. 1. Generally, an established and authoritative 
standard or principle; a general norm mandating or 
guiding conduct or action in a given type of situa- 
tion, 7, ae : 


4 
soe ebghy 


contract inthe absence ‘o 


ment. CF. GAP-FILLER. 


general rule. A rule applicable to a class of cases or 
circumstances. * 


mandatory rule. A legal rule that is not subject to 
contrary to contrary agreement. @ For example; 
the UCC obligation of good faith and fair dealing 
cannot be disclaimed. : 

eremptory rule. A court order that must be 
obeyed without an opportunity to respond. @ No 
objections may be lodged or arguments made. 


Special rule. See SPECIAL RULE (1). 


2. A regulation governing a court's or an agency's 
int&rnal p ures. [Cases: Administrative Law 
and Procedure €=381; Courts $85; Federal Civil 
Procedure 21. C.J.S. Courts § 130; Evidence § 7; 
Public Administrative Law and Procedure-§§ 87, 91.] 3. 
Parliamentary iaw. A procedurat rule (sense 1) for 
the orderly conduct of business in a deliberative 
assembly. — Also termed rule of order (often pl.). 


Cordon rule. See CORDON RULE. 


joint rule. A rule adopted by both houses of a 
bicameral: legislature for the conduct of business or 
relations between them, such as when they meet in 
joint session; or for other matters in which they 
share an interest. See joint session under SESSION (1). 


ordinary standing rule. See standing rule (1). 
Ramseyer rule. See RAMSEYER RULE. © 
special rule. 1. SPECIAL RULE (2). 2. SPECIAL RULE (8). 


standing rule. 1. A rule that relates to an organiza- 
tion’s administration or operation rather han to 
its procedure in meetings. @ For exampie, a rule 
about the time and place of regular meetings, or 
about a committee's jurisdiction, is a standing 
rule. — Also termed ordinary standing rule. 2. A 
special rule of continuing force. © Many conven- 
uions and other deliberative assemblies collect both 
their administrative and procedural rules into a set 
: titled “standing rules.” See sreGial. RULE (). 

rule, vb. 1. To command or require; to exert control 
<the dictator ruled the country>. 2. To decide a 
legal point <the court ruled on the issue of admissi- 
bili. . 
rule, the. An evidentiary and) procedural rule by 
which all witnesses are excluded from the courtroom 


default. rule leg: ‘pind le that fills-a gap ina 
d Re P an applicable express 


- provision butiremains-subject-to a contrary agree--| Rule-11. Civil 


rule against perpetuities 


while another witness is testifying <invoking “the 
rule">. @ The phrase “the rule” is used chiefly in 
the American South and Southwest, but it is a uni- 
versal practice to exclude witnesses before they testi- 
fy. [Cases: Criminal Law @=665; Federal Civil Proce- 

ure @=2012; Trial €@41. C.J.S. Criminal Law 
§ 1195; Trial § 155.) 


Rule 1.53 application. See continued-prosecution applica- 


tion under PATENT APPLICATION, . 


Rule 10b-5. The SEC rule that prohibits deceptive or 


manipulative practices:(such as material misrepre- 
sentations or omissions) in the buying or selling of 
securities. — Also termed antifraudule. (Cases: Secu- 


: rities Regulation €60:10-60.70. G:J:S. Securities Reg- 


ulation §§ 105-106, 164-165, 169-228.] 


procedural rule requiring the attorney of record or 
the party (if not represented by an attorney) to sign 
all pleadings, motions, and other papers filed with 
the court and — by this signing — to represent that 
the paper is filed in good faith after an inquiry that 
is reasonable under the circumstances. @ This rule 
provides for the imposition of sanctions, upon a 
party's or the court's own motion, if an attorney or 
party violates the conditions stated in the rule. Fed. 
R. Civ. P. 11. (Cases: Federal Civil Procedure 
©2750-2831.) 2. In Texas practice, the procedural 
rule requiring agreements between attorneys or par- 
ties concerning a pending suit to be in writing, 
signed, and filed in the court's record or made on 
the record in open court. Tex. R. Civ. P. 11..(Cases: 
Compromise and Settlement €°5; Judgment €72. 
CJS. comise and Settlement “§ 19; Judgments 
§§ 183-184.] 


Rule 109-statement. Patents. A statement by a patent 


examiner of the reasons for allowing-a patent claim. 
® An examiner may file a Rule 169 statement at any 
time if it appoars that the record does not adequate- 
ly reflect the reasons for allowance. It should state 
how the claim differs from prior art and why that 
difference is nonobvious. PTO Reg. § 1.109. — Also 
termed reasons for allowance. (Cases:. Patents €>104. 
C.J.S. Patents §§ 145-147, 149-151,.173-175.] 


Rule 116 amendment. See amendment‘after final activ, 


under rATENT-APPLICATION AMENDMENT.” 


Rule 312 amendment. Seé -amendment after allowance 


under PATENT-APPLICATION AMENDMENT. 


rule absolute. See decree absolute under DECREE. 
rule against accumulations. See ACCUMULATIONS, RULE 


AGAINST. 


rule against inalienability. The principle that proper- 


ty must not be made nontransferable. — Also 
termed rule against trusts of perpetual duration. Cf. Rue. 
AGAINST PERPETUITIES. 


rule against perpetuities. (sometimes cap.) Property. Vhe 


common-law rule prohibiting a grant of an estate 
unless the interest must vest, if at all, no later than 
21 years (plus a period of jestation to cover a_ 
posthumous birth) afier the death of some person. 
alive when the interest was created. @ The purpose 
of the rule was to limit the time that tide to property 
could be suspended out of commerce because there 
was ne owner who had tide to the property and whe 


edure’ 1. In fedéral practice, the 


tg 


rule against pyramiding inferences 


. ; : 
could sell it or exercise other aspects of ownership. 
Ifthe terms of the contract or yilt exceeded the time 
limits of the rule, the gift or transaction was void. 


See MEASURING LIFE. Ch ACCUMULATIONS, RULE AGAINST. 

(Cases: Perpetuities 4. C.J.S. Perpetuities §§ 2, 12.] 
“The true form of the Rule against Perpetuities is believed 
“to be this: —- NO INTEREST SUBJECT TO A CONDITION PRECEDENT (S 
“GOOD, UNLESS THE CONDITION MUST BE FULFILLED, IF AT ALL. WITHIN 
“TWENTY-ONE YEARS AFTER SOME LIFE IN BEING AT THE CREATION OF THE 
.wrerest.” John Chipman Gray, The Rule Against Perpetuities 
"144 (1886). - 


"Another scholar who spent a substantial part of an aca- 
,demic lifetime attempting to bring order and add senso to 
the rule [against perpetuities], W. Barton oe described 


the rule as a ‘t and a 

a erous Instrum in the hands of most members 
. of the bar.’ Thomas F. In & | G. Haskell, Preface 

to Estates in Land and Future 78 ed. 1984) 
: ng Leach, -Pempetuities » Massachusetis 
. Syle, 67 Harv. L. Rev. 1349 (1854). : 


‘The Rule Against Perpetuities Is a rule against-remoteness 
-.of vesting. A contin future interest is Invalid under the 
:.orthodex rule if, at the time of the creation of the Interest, 
y.ithe clcumstances are such that the contingency may go 
*" unresolved for too fong a time. The Rule is not concemed 
. with the duration of literests, that fs, the length of time that 
:they endure. It is not a rule against in of the power 
of allenation, nor a rule against restraints on aflenation. It Is 
"not a rule that di limits the duration of trusts ...7 The 
 ortsodox rule is jad if all contingent future interests are 
so created that they must vest, If they vest at all, within the 
perpetuities period” Robert J. Lynn, The Modem Rule 

_ Against Perpetuities 9 (1966). 
“The common law Rule Against Perpetuities (mcdified by 
: oxic pipe rg provides that no Interest Is valid 
untess it must vest in 21 \'sars after [ves In being when’ 
the Interest was created. The rule §s something of a misno- 
» mer. tt does not limit the duration of a condition in a 
bequest, but rather limits the testator’s to earmark 
ifts for remote descendants.” Richard A. Posner, Econom- 

Analysis of Law § 18.7, at 394 (2d ed. 1977). 


rule against pyramiding inferences. See pyRAMIDING, 
RULE AGAINST. 


rule against trusts of perpetual duration. See RULE 
AGAINST INALIENABILITY. 


rule day. See return day (3) under Day. =~ 
Rule in Heydon’s case. Seé MISCHIEF RULE. 


Rule in Shelley’s Case. > The rule that if — in 
a single grant — a freehold estate is given to a 
rson and a remainder is given to the on’s 
irs, the remainder belongs to the named -person 
and not the heirs; so that the person is held to have 
a fee simple absolute. ¢ The rule, which dates from 
the 14th century.‘but draws its name from the fa- 
mous 16th-century: case, has been abolished in most 
states. Wolfe v. Shelley, 76 Eng. Rep. 206 (K.B. 1581). 
(Cases: Estates in Property 8. C_J.S. Estates § 7.] 
ine tule In Shelley's Case, the Don Quixote of tha law, 
ch, like the last ht errant of 


chivalry, has long 
survived every ied thet gave ft birth and now wanders 


aimlessly through the re , stl vi but equal 
Useless and cainorons "'Seanear v. Sameer. 28 Se. 20, 

22 (N.C. 1897). . 
Rule-in Wild’s Case. . The rule construing a 
grant to “A and A's children” as a fee tail if A’s 
children do not exist at the effective date of the 
instrument, and as a joint tenancy if A's children do 
exist at the effective date. © The rule has been 
abolished along with the fee tail in most states. 


rulemaking, n. The process used by an administrative 
agency to formulate, amend, or repeal a rule or 


1358 
regulation. — Also termed administrative rulemaking. 
Ch. ADMINIS ERATIVE AD[UDICATION, INFORMAL AGENCY AC. 
vion. (Cases: Administrative Law and Procedure 


381-427. CJS. Public Administrative Law and Pro- 
cedure §§ 87-114.] — rulemaking, adj. 


formal rulemaking. Agency rulemaking that, when. 


required by statute or the agency's discretion, 
must be on the record after an opportunity for an 
agency hearing, and must comply with certain 
procedures, such as allowing the submission of 
evidence and the cross-examination of witnesses. 
CE. informal rulemaking. (Cases: Administrative Law 
and Procedure €9381-427. C.J.S. Public Adminis- 
trative Law and Procedure §§ 87-114.] 


informal rulemaking. Agency rulemaking in which 
the agency pubibtes a proposed regulation and 
receives public comments‘on the regulation, after 
which the regulation can take effect without the 

“ necessity of a-formal hearing on the record. ¢ 
Informal rulemaking is the most common proce- 
dure followed by an agency in issuing its substan- 
tive rules. — Also termed notice-and-comment rule- 
making. See NOTICE-AND-COMMENT PER?0D. Cf. formal 
pages $ [Cases: Administrative Law and Proce- 
dure @>381-427. C.J.S. Public Administrative Law 
and Procedure §§ 87-114.] . 


rule nisi. See decree nisi under DECREE. 


rule of capture. 1. The doctrine that if the donec of a 
general power of appointment manifests an intent to 
assume control of the property for all purposes and 
not just for the purpose of appointing it to somedne, 
the donee captures the property and the property 
goes to the donee’s estate. © One common way for 
the donee to show an intent to assume control for all 
papas is to include provisions in his or her will 

lending the appointing property with the donee’s 
own property. 2. Property. The principle that wild 
animals belong to the person who captures them, 
regardless of whether they were originally cn anoth- 
er person’s land. (Cases: Animals 22. C.J.S. Animals 
§§ 4-9.) 3. Water law. The principle that a surface 
landowner can extract and appropriate all the 


undwater beneath the land by drilling or pump-. 
ing, even if doing so drains away groundwaters to. 


the point of-drying up springs and wells from which 
other-landowners benefit:’@ ‘This doctrine has been 

. widely abolished or-..limited ‘by’ legislation. [Cases: 
Waters and: ‘Water - Courses S101-°C.J.S. Waters 
§§ 193, 195-197, 201-204.) 4. Oil & gas. A funda- 
mental principle of oil-and-gas law holding that 
there is no liability for drainage of oil and from 
under the lands of another so long as there has been 
no trespass and all relevant statutes and regulations 
have been observed. — Also termed doctrine of cap- 
ture; law of capture. CE av coeLuM poczRine. (Cases: 
Mines and Minerals 47, C.J:S. Mines and Minerals 
§§ 140, 142.) 


rule of completeness, See RULE OF OPTIONAL COMPLETE- 
NESS. 


rule of construction. See canon of construction under 
CANON (1). 


rule of court. A rule governing the practice or proce- 
dure in a given court <federai rules of court>. See 


ome man tenants WANN SBMA ee cree eee 


eee LOS LCE A Ban tn ces ee wan tne os 


2 TREE CO OE 8 ON 808 wre) OT CLT SSI 


0 LONI. CORAL Ao Oi On NORCROSS Ie + 


on 


PAN RR RET ROA LCE 


Fa er ET TERT EER SEALE TS TE TOCA RTE A 


1359 


LOCAL RULE. [Cases: Courts ¢=85; Federal Civil Proce- 
dure G21. C.].S. Courts § 130; Evidence § 7.] 


rule of decision. A rule, statute, body of law, or prior 
decision that provides the basis for deciding or adju- 
dicating a case. [Cases: Courts 88. C.J.S. Courts 
§ 139; Trade-Marks, Trade-Names, and Unfair Competi- 
tion § 187.) 


rule of doubt. 1. Copyright. The doctrine that unread- 
able or incomprehensible identifying material depos- 
ited with the U.S. Copyright Office may not be 
protected under copyright law because it cannot be 
easily examined to determine whether it qualifies. @ 
This rule usu. applies to computer object code. 
Unlike a certificate of registration, a filing under the 
rule of dowbt.is not prima facie evidence of a valid 
copyright. [Cases: Sopysane and Intellectual Prop- 
erty 4. CJ.S. Copyrights and Intellectual Property 
§§ 9-10, 16.] 2. Patents. An abandoned judicial doc- 
trine holding that when there is doubt whether an 
invention is patentable, the patent should be issued 
so that the inventor can test its validity in court. 


rule of evidence. See EVIDENCE (4). 


rule of four. The convention that for certiorari to be 
granted by the U.S. Supreme Court, four justices 
must vote in favor of the nt. See CERTIORARI. 
(Cases: Federal Courts 452, 509.] 


rule of inconvenience. The principle of statutory in- 
terpretation holding that a court should not con- 
strue a statute in a way that will jeopardize an 
important public interest or produce a serious hard- 
ship for anyone, unless that interpretation is un- 
avoidable. — Often shortened to inconvenience. 
(Cases: Statutes €181(2). C.].S. Statutes;3 318.] 


rule of interpretation. See canon of construction under 
CANON (D). 


rule of justice. A jurisprudential principle that deter- 
mines the sphere of individual !iberty in the pursuit 
of individual welfare, so as to confine that liberty 
within limits that are consistent with the general 
welfare of humankind. 


rule of law. 1..A substantive legal principle <under 
the rule of law known as respondeat superior, the 
employer is answerable {ur all wrongs committed by 
an employee in the course of the employment>. 2. 
The supremacy of regular as opposed to arbitrary 
power <citizens must respect the rule of law>. — 
Also termed supremacy of law. 3. The doctrine that 
every person is subject to the ordinary law within 
the jurisdiction <all persons within the United 
States are within the American rule of law>. 4. The 
doctrine that general constitutional principles are 
the result of judicial decisions determining the rights 
of private individuals in the courts <under the rule 
of law, Supreme Court caselaw makes up the bulk of 
what we call “constitutional law">. 5. Loosely, a 
legal pra a ruling on a point of law <the ratio 
decidendi of a case is any rule of law reached by the 
judge as a necessary step in the decision>. [Cases: 
Courts 37. C.J.S. Courts §§ 135-136.] 


rule of lenity (len-o-tee). The judicial doctrine hold- 
ng that a court, in construing an ambiguous crimi- 
nal statute that sets out multiple or inconsistent 
punishments, should resolve the ambiguity in favor 


rule of rank 


of the more lenient punishment. — Also termed 
lenity rule. [Cases: Statutes @241(1).] 


rule of marshaling assets. An equitable doctrine that 
requires a senior creditor, having two or more funds 
to satisfy its debt, to first dispose of the fund not 
available to a junior creditor. @ It prevents the 
inequity that would result if the senior creditor 
could choose to satisfy its debt out of the only fund 
available to the junior creditor and thereby exclude 
the junior cedkior from any satisfaction. — Also 
termed marshaling doctrine; rule of marshaling securities; 
rule of marshaling remedies. (Cases: Debtor and Credi- 
tor 13. CJ.S. Assignments for. Benefit of Creditors 
8 27; Creditor and Debtor §§ 110-112, 114, 118-119.] 

rule of marshaling liens. See INVeRS£-ORDER-OF-ALIEN- 
ATION DOCTRINE. 


rule of marshaling remedies. See RULE OF MARSHALING 
ASSETS. 


rule of marshaling securities. See RULE OF MARSHALING 
ASSETS. 


rule of necessity. A rule requiring a judge or other 
official to hear a case, despite bias or conflict of 
interest, when disqualification would result in the 
lack of any competent court or tribunal. — Often 
shortened to necessity. [Cases: Judges @=39. C.J.S. 
Judges §§ 62, 98, LU0-102, 107.) 


rule of operation. Patents. A method of using a ma- 
chine to produce its intended useful result. ® A rule 
of operation and moving parts generally distinguish 
a machine from an article of manufacture. 


rule of optional completeness. The evidentiary rule 
providing that when a party introduces part of a 
writing or an utterance at trial, the opposing party 
may require that the remainder of the passage be 
read to establish the full context. © The rule has 
limitations: first, no utterance can be received if it is. 
irrelevant, and second, the remainder of the utter- 
ance must explain the first part. In many jurisdic- 
tions, the rule applies to conversations, to an oppo- 
nent's admissions, to confessions, and to all other’; 
types of writings — even account books. But the 
Federal Rules of Evidence limit the rule to writings 
and recorded statements. Fed, R.: Evid. 106. In most 
jurisdictions; including federal, the remainder is ad- 
missible unless its admission would be unfair or 
misleading. — Also termed rule of completeness; doc- 
trine of completeness; doctrine of optional completeness; 
completeness doctrine; optional-completeness rule; optional- 
completeness doctrine. (Cases: Criminal Law €396(2); 
Evidence €155, 383(12). C.J.S. Criminal Law § 758; 
Evidence §§ 248-250, 816-817.) 


rule of order. See RULE (3). 
rule of rank. A doctrine of statutory construction 


holding that a statute dealing with things or persons 
of an inferior rank cannot by any general words be 
extended to things or persons of a superior rank. © 
Blackstone gives the example of a statute dealing 
with deans, prebendaries, parsons, vicars, and others 
having spiritual promotion. According to Blackstone, 
this statute is held not to extend to bishops, even 
though they have spiritual promotion, because deans 
are the highest persons named, and bishops are of a 


rule of reason 


higher order. Cf. EJUSDEM GENERIS; EXPRESSIO UNIUS EST 
EXCLUSIO ALTERIUS; NOSCITUR A SOCIIS. 


rule of reason. Antitrust. The judicial doctrine holdin 
that a trade practice violates the Sherman Act only i 
the practice is an unreasonable restraint of trade, 
based on economic factors. See SHERMAN ANTITRUST 
ACT; RESTRAINT OF TRADE. Cf. per SE RULE. [Cases: 
Monopolies $12(1.10). C.J.S. Monopolies §§ 47-52, 
72, 78, 80-82, 105.] 


rule of recognition. In the legal theory of H.L.A. 
Hart, a legal system’s fundamental rule, by which all 
other rules are identified and understood. @ In The 
Concept of Law (1961), Hart contends that a society's 
legal systerh is centered on rules. There are primary 
rilles of obligation, which prescribe how a person 
should act in society, and secondary rules, by which 
the primary rules are created, identified, changed, 
and understood.’A “rule of recognition” is a second- 
ary rule, and serves to instruct citizens on when a 
pronouncement ‘or societal principle constitutes a 
rule of obligation. Cf. RULES OF CHANGE; basic norm 
under norm. — Sometimes shortened to recognition. 


“This rule [the rule of nition] may amount to no more 
fist of pimary nes carved on a public 


of p 
it. Or it actual ta set ! 
monu"arin P- Golding, Phiosophy of Law 4 (1975). 
rule of right. The source of a right; the rule that gives 
rise to a right.: 
rule of 72. A method for dete:inining how many years 
it takes to double mcney invested at a compound 
interest rate. © For example, at a compound rate of 
6%, it takes 12 years (72 divided by 6 for principal 
to double. 


rule of 78. A method for computing the amount of 
interest that a borrower saves by paying off a loan 
early, when the interest payments are higher at the 
beginning of the loan period. © For example, to 
determine how much interest is saved by prepaying 
a 12-month loan after 6 months, divide the sum of 
the digits for the remaining six payments (21) by the 
sum of the digits for all twelve Se fan (78) and 
multiply that percentage by the total interest. — Also 
termed rule of the sum of the digits. 


rule: of the floating subtrahend. The common-law 
doctrine that a plaintiff whose damage was not 
caused entirely by the defendant must prove the 
amount of that is not attributable to the 
defendant (the subtrahend) or else recover nothing. 
© The reasoning behind the rule is that damage is an 
essential element of a tort claim, and the plaintiff has 


the burden of proof. If proved, the subtrahend is’ 


subtracted from the total damage to determine the 
plaintiff's recovery. 


rule of the last antecedent. An interpretative principle 
eee which a court determines that qualifying words or 
phrases modify the words or phrases immediately 
preceding them and not words or phrases more 
remote, unless the extension is necessary from the 
context or the spirit of the entire writing. @ For 
example, an application of this rule might mean 
that, in the phrase Texas courts, New Mexico courts, and 
New York courts in the federal system, the words in the 
federal system might be held to modify only New York 
courts and not Texas courts or New Mexico courts. — 


1360 


Also termed doctrine of the last antecedent, doctrine of the 
last preceding antecedent. (Cases: Statutes 196. C_].S. 
Statutes §§ 331, 333.] 


rule of the shorter term. Copyright. A provision of the 
Universal Copyright Convention’ stating that no 


member country is required to extend a longer term. 


of protection than the work receives in the country 
Nara itis first published. — Also termed shorter-term 


rule of the sum of the digits. See RULE OF 78. 


rule of universal inheritance. See UNIVERSAL-INHERI- 
TANCE RULE. 


rules committee. See COMMITTEE. 


rules of change. In the legal theory of H.LA. Hart, 
the fundamental ‘rules. by which a. legal system's 
other rules are altered. @ In Hart's theory, a legal 
system’s primary rules are subject to identification 
and change by secon daly, rules. Among those rules 
are “rules of change,” which prescribe how laws are 
altered or repealed. Cf. RULE OF RECOGNITION. 


rules of court. See COURT RULES. 


*Rules of Decision Act. A federal staiute (28 USCA 


§ 1652) providing that a federal court, when exer- 
ees, Sandi e jurisdiction, must apply the substan- 
tive law of the state in which the court sits. See 

iversity furisdiction under juRispicTion. [Cases: Fedcr- 
al Courts 373.) 


rules of evidence. 1. EVIDENCE (4). 2. FEDERAL RULES OF 
EVIDENCE. 


rules of navigation. Maritime law. The principles and 
regulations that govern the steering and sailing of 
vessels to avoid collisions. @ Examples include the 
International Rules governing conduct on the high 
seas and the Inland Rules governing navigation on 
the inland waters of the Bnited States and US. 
vessels on the Canadian waters of the Great Lakes. 
33 USCA §§ 1602-1608, 2001-73. (Cases: Collision 
3-16. CJ.S. Collision §§ 9, 13-16, 22-24, 26-35.] 


rules of order. See RULE (3). 
rules of procedure. See PROCEDURE (2). 


rule to show cause. 1. SHOW-CAUSE PROCEEDING. 2. See” 


use order under ORDER (2). 


ruling, n. 1. The outcome of a court's decision either 
on some point of law or on the case as a whole. — 
Also termed legal ruling. Cf. JUDGMENT (1); OPINION (1). 
(Cases: Courts 88. C.J.S. Courts § 139; Trade- 
Marks, Trade-Names, and Unfair Competition § 187.] 
“A distinction is sometimes made between mules and rul- 


commen usage ‘! ruling’ (or simply ‘rull 


ordinarily used to signify the outcome of a tegal 
line a il Sehow E 
effect is to decide an issue tn a single case. 


This meaning contrasts, for example, with the usual mean- 
ing of ‘legal rule’ (or simply 'rute’). The term ‘rule’ ordinarily 
refers 


tion sustained’) @: d 

eee our inch eae oe eral 

application ...." Robert eeton, Judging 67-68 (1890). 
2. Parliamentary law. The chair’s decision on a point 
of order. — rule, vb. 
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ruling case. See LEADING CASE (3). 
ruling letter. See DETERMINATION LETTER. 


RULPA. abbr. Revised Uniform Limited Partnership 
Act. See UNIFORM LIMITED PARTNERSHIP ACT. 


run, vb. 1. To expire after a prescribed period <the 
statute of limitations had run, so the plaintiff's law- 
suit was barred>. 2. To accompany a conveyance or 
es ar of (land) <the covenant runs with the 
land>. [Cases: Covenants @°53-84. C.J.S. Covenants 
8§ 6, 25-37.) 8. To apply <the injunction runs 
against only one of the parties in the dispute>. 


runaway. ADE rson (usu.-a juvenile) who has fled from 
the cust For Jegal. guardians without permission 
and who“has" failed to return within a reasonable 
time; esp:;“ah unemancipated minor who has left 
home, usti:“indefinitely. ‘Cf. THROwAWAY. — run 
away, vb. nr : 


runaway grand jury. See GRAND JURY. 


runner, 1. A law-office employee who delivers papers 
between offices and-files papers in court. 2. One who 
solicits personal-injury cases for a ‘awyer. — Also 


termed capper. 3. A smuggler. 4. BrE. Slang. An 
escape; flight (from something); a voluntary disap- 
pearance. 


running account. See ACCOUNT. 


running-down clause. Marine insurance. A provision 
for the hull insurer's paying a proportion of the 
damages sustained by the other vessel in a collision. 


running objection. See continuing objection under os- 
JECTION. 

running policy. See floating policy under iNSURANCE POL- 
Icy. * - 


running with the land. Property. See covenant running 
with the land wnder pret (4). 


runoff election. See ELECTION (3). 


Rural Business-Cooperative Service. An agency in the 


:U.S. Department of Agriculture responsible for mak- 


ee 


rusticurn jus 


ing loans and grants to public agencies and private 
parties to develop rural businesses. — Abbr. RBS. 


Rural Electrification Administration. A former agen- 
cy in the U.S. Department of Agriculture responsible 
for making or guaranteeing loans to rural electric 
and telephone utilities. @ Its duties were transferred 
to the Rural Utilities Service in 1994. — Abbr. REA. 
See RURAL UTILITIES SERVICE. 

Rural Housing Service. An agency in the U.S. Depart- 
ment of Agriculture responsible for meng or ar- 
anteeing: loans for' rural housing. — Abbr. Rus. 

rural servitude. See SERVITUDE @)y),._ 

Rural Utilities Service. An ageriéy:in the U.S. Depart- 
ment of Agriculture responsiblé-for making or guar- 
anteeing loans to rural‘electri¢t:and telecommunica- 
tion utilities. ¢ The agency isthe successor to the 
Rural Electrification Administration. — Abbr. RUS. 

RUS. abbr. RURAL UTILITIES SERVICE. 

rustica et urbana (ras-ti-ka et or-bay-na). [Latin] Hist. 
Rural and urban. @ The phrase appeared in refer- 
ence to servitudes. See seRVITUS. : 

rusticum forum (res-ti-kem for-em). Any nonjudicial 
body (such as an arbitral panel or workers’-compen- 
sation review board) that has authority to make a 

‘binding decision. — Also termed poor man’s court. 


rusticum judicium (res-ti-kem joo-dish-ee-om). 1. The 
division of liability so that one party (usu. a defen- 
dant) must pay only part (usu. half) of another 
party's (usu. the plaintiff's) loss. © Rusticum judicium 
originated in 17th century maritime law as a means 
of efficiently resolving collision cases in which both 
ships were at fault. In maritime law, damages were 
equally divided. — Also termed rusticum sus. Cf. 
comparative negligence under NEGLIGENCE. 2. Rave. 
Rough justice; a rustic tribunal. @ This is a literal 
translation of the term, used colloquially rather than 
accurately. — Sometimes misspelled rusticum judicum-. 


rusticum jus (ras-ti-kem jas). Maritime law. See Rusti- 
CUM JUDICIUM(). as 


6 caren 


' 
3 
s. abbr, 1. STATUTE. 2. SECTION (1). 3. (uste. cap.) SENATE. 

} S-1. An SEC form that a company usu. must file 
before listing and trading its securities on a national 
exchange. @ Used pri by first-time issuers of 
securities, this form is the basic, full-length registra- 

E tion statement that requires a great deal of informa- 

2 tion about the issuer and the securities being sold. 

| The SEC sas also ad nese en 
smaller enterprises, as Forms an 

t  SB-2. — Also termed Fens S-1. 
Sabbath-breaking. The violation of laws or rules on 
observing the 3 esp., the violation of a blue 
eo" Ww. ios 


Sabbath law. See sLuzuaw. 


sabotage (sab-o-tahzh), #. 1. The destruction, damage, 
' or knowingly defective production of materials, 
+ premises, or utilities used for national defense or for 


* war. 18 USCA §§ 2151 et seq. [Cases: War and 
National 53, CJS. War and National 
Defense § 67.) willful and malicious destruc- 


ton of an employer’s property or interference with 
. an employer’s noraial operations, esp. during 2 la- 
_ | bor dispute. — sabotage, vb. - 
"| saboteur (sab-o-tor), n. A person who commits sabo- 
tage.. 
sac, n. See soc. 
sacer (sas-or), adj. [Latin “sacred; forfeited to a god”) 
Roman low. (Of an outlaw or a wrongdoer) punished 
by being placed outside ‘the law's protection. See 
CONSEGRATIO CAPITIS; OUTLAWRY. 
sachbaro. See saciparo. 
Sache (zahk-o). [German] A thing; an article or matter. 
See tHinc. 
sacramentalis (sak-ro-men-toy-lis), n. pl. [Law Uatin fr. 
Latin sacramentum “an oath-taker"} Hist. A ‘compur- 
tor; one who takes an oath swearing to a defen- 
ant’s innocence. Pi. sacramentales, Gab rexmen tay. 
Jeez). 
Sacramento (sak-re-men-toh), n. [Latin “by oath"} Ro- 
man law. A legal action in the earliest font ot civil 
procedure in which, at its commencement, each of 
the contending parties deposited or gave security for 
a certain sum (called the secramentum), which the 


Sacramento. See LEGIS ACTIO. _ 

Sacramentum (sak-ro-men-tam), n. (Latin “an oath} 
Roman law. 1. SACRAMENTO, 2, An oath of allegiance 
Biven by a soldier upon enlistment. 

'  Sacramentum decisionis (sak-ra-men-tam di-sizh-ee-oh- 

i ney gp the oath of decision"} Civil law. The 

i oller by one party to accept ‘the opposin rty’s 

oath as decisive of the tunes invelved lac i Bl PL 

Sacramenta decisionis, are 


loser forfeited to the public. — Also termed legis actio’ 


S 


sacramentum fidelitatis (sak-re-men-tam - fi-del-o-tay- 
tis). [Law Latin) Hist. The oath of fidelity, given by a 
toa lord. 5, FER 

sacrilege (sak-ra-lij). 1. The act or an instance of 
deocoraie or aS iiiiag a-sacred thing. 2. Hist. 
Larceny of sacred objects. a3 from a. church. 

sacrilegi jum (sak-ro-lee-jee-om), ». {Latin fr. sacer “‘sa-. 
cred * legere "to steal") Roman law. 1. The theft of 
a sacred thing. @ This was usu. a capital offense. See 
CAPITALIS. 2. Violation of an imperial law. 


rather general terms applied to the neglect or violation of 
orders or ” Adolf Berger, 
Dictionary of Roman Law 689 (1953). 


sacrilegus (sa-kril-e-ges), adj. & n. [Latin “sacrile- 
giour'l Roman law (A person) guilty of sacrilegium. 
SACRILEGIUM. : . 
sacristan (sak-ri-stan). {Latin} Hist. A caretaker of a 
church; a sexton of a church. 


sacristy (sak-ri-stee). See VESTRY (1). 
sadagq. See MaHR. 


saepend (sex-inand). (Old English? Hist. An arbinratcr: 
an umpire. 

SAET. abbr. suBSTANCE-ABUSE EVALUATION AND TRE\T- 
MENT. 

saevitia (si-vish-ee-o). [Latin fr. saevus““cruel”] Hist. 
Crueity in a marriage, as a result of which cohabita- 
tion is dangerous enough to justify a decree of 
separation. 

safe, adj. 1. Not exposed to danger; not causing 
danger <driving at a safe limit of speed>. 2. Unlike- 
ly to be overturned or proved wrong. 

safe-berth clause. Maritime law. A provision in a voy- 
age or time charterparty obligating the charterer to 


_ choose a berth for loading and unloading the char- 
" tered ship where the ship will be safe from damage. 


© The ship's master can refuse to enter the berth 
without breaching the charter. But if the master 
reasonably enters the berth and the ship is damaged, 
the charterer is liable. Cf, sart-PorT CLAUSE. 
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safe blower. One who uses explosives to open a safe, 
esp. for the purpose of stealing the contents. Cf. sare 
CRACKER. 


safe breaker. See SAFE CRACKER. 


safe conduct. Int'l law. 1. A privilege granted by a 
belligerent allowing an enemy, a neutral, or some 
other person to travel within or through a designat- 
ed area for a specified purpose. 2, A document 
conveying this privilege. — Sometimes written sa/fe- 
conduct. — Also termed safeguard; passport. 

“Passports and safeguards, or safe conducts, are letters of 
protection, with or without an escort, by the person of 
an enemy iis rendered tnviolable. These may be given tn 
order to carry on the pecullar commerce of war, or for 
reasons which have no relation to It, which terminate in the 
person hinjself.” Theodore D. Woolsey, introduction to the 
Study of Intemational Law § 155, at 265 (Sth ed. 1878). 
“Safe-conduct .... The grantee {s inviolable so tong as he 
compiles with the conditions Imposed on him or necessitat- 
ed by the circumstances of the case. Unless stated, a safe- 
conduct does not cover pe or luggage. They may be 
given also for ships and for goods. To be effective under 
International law grant must have been arranged be- 
tween belligerents." David M. Walker, The Oxford 

fon to Law 1098 (1880). 

safe cracker. One who breaks into a safe, esp. for the 
aol a? of stealing the contents. — Also termed safe 

. CE. SAFE BLOWER. 


safe-deposit box. A lockbox stored in a bank's vault to 
secure a customer's valuables. @ It usu. takes two 
keys (one held by the bank and one held by the 
customer) to open the bay — Often shortened to 
deposit box. — Also termed safety-depostt box. (Cases: 
Warehousemen €38. C.J.S. Warehousemen and Safe 
Depositaries § .137.] 


safe-déposit company. See DEPOSITARY (1). 
safeguard. See SAFECONDUCT. - 


safe harbor. 1. An area or means of protection. 2. A 
provision (as in a statute or regulation) that affords 
protection from liability or penalty. ¢ SEC regula- 
tions, for example. provide a safe harbor for an 
issuer’s business forecasts that are made in good 
faith. -— Also termed safe-harbor clause; safe-harbor 
provision. (Cases: Securities Regulation €60.27(5). 
C.J.S. Securities Regulation § 192.] , 

safe-haven law.’ Family law. A statute that protects a 
parent who abandons a baby at a designated place 
such as a hospital, a physician's office, or a fire 
station, where it can receive emergency medical as- 
sistance as needed. @ The law typically stipulates that 
a parent who leaves a baby at such a place will not 
be publicly identified or prosecuted. Such laws have 
been enacted in many states in response to a per- 
ceived increase in incidents of child abandon- 
ment. — Also termed Baby Moses law. 


safe house. A residence where people live under 
protection, usu. in anonymity. @ Safe houses are 
operated for a range of purposes, both legal and 
rea Shelters for abused spouses and runaway 
ildren are safe houses. Law-enforcement agencies 
keep safe houses for undercover operations and to 
sharia witnesses who have been threatened. Law- 
reakers use them to shield criminal activity such as 
drug manufacturing. 


Saint Lawrence Seaway Development Corporation 


safekeeping. 1. The act of protecting something in 
one’s custedy. 2. Under the Securities Investors Pro- 
tection Act, the holding of a security on behalf of the 
investor or broker that has paid for it. 15 USCA 
§ 7812). (Cases: Securities Regulation 
@>185.13-185.16.  C.J.S. Securities Regulation 
§§ 309-310, 312, 315-316, 318-319, $22.) 


safe-pledge. See PLEDGE (8). 


safe-port clause. Maritime law. A provision in a voyage 
or time charterparty obligating the charterer to 
choose a port where the ship ‘will be safe from 
damage. @ The ship's master can refuse to enter the 
‘port without breaching the chaiter. But if the master 
reasonably enters the port arid:the ship is damaged, 
the charterer-is liable. Cf. sare-HerTH CLause. [Cases: 
ve 55. C.J.S. Shipping §§ 74, 85, 88, 91, 
141-144. 


safe-storage statute. A law that prohibits persons from 
leaving firearms unattended in places where chil- 
dren may gain access to them. — Also termed child- 
access prevention statute. 


Safety Appliance Act. A federal law regulating the 
safety of equipment used by railroads in interstate 
commerce. 49 USCA §§ 20301 et . (Cases: Em-. 
neat rea @47; Railroads ms 9. reer cee 

ers’ Liability for Injuries to Employees §§ 75-76; 
Ratlroads §§ 807-815.] 

safety-deposit box. See SAFE-DEPOSIT BOX. 

safety engineering. The inspection and study of po- 
tentially dangerous conditions, usu. in an industrial 


environment, so that precautionary measures can be 
taken. : 


safety officer. See OFFICER (1). 


safe workplace. A place of employment in which. all 

dangers that should reasonably be removed have 
been removed; a place of employment tliat is reason- 
ably safe given the nature of the work performed. 
See OCCUPATIONAL SAFETY AND HEALTII ADMINISTRATION. 
[Cases: Sy ae cae Liability €@30; Labor Relations 
$9.5. C..S. loyers’ Liability for Injuries to a 0% 
ees §§ 52-58, 56, 103; Labor Relations §§ 2, 19.5, 
19.10, 19.20, 19.30, 19.46.) 0 x. 


sagibaro teas o beso) n, [Old Eniglish) Hist. A deter- 
miner of disputes; a judge. —‘Also termed sachbaro 
(sak-bar-oh). ot 


said, adj. Aforesaid; above-mentioned. ©, The adjective 

said is obsolescent in legal drafting, its last bastion 

being patent claims. But even in that context the 

is givi 6 way to the ordinary word the, which if 
is equally precise. See AFORESAID. 

‘sald’ is used by m ners rather than 

r back to aa Sey octied ciotaorte some- 

ot eae ect cg hr 

0! F overly te: ic. tt ‘salds' or 

| , one should’be poneitet in the usage and 

te between those words in titions of the 


different elements.” Robert C. 
of Patent Claim Drafting § 23, 


e soldier's will under Witt. 


e Seaway saan att Corporation. A 
wholly-owné¢d corporation in the U.S. Department of 
Transportation responsible for developing, operat- 


sake and soke 


ing, and maintaining a part of the St. Lawrence 
Seaway from Montreal to Lake Erie. @ It charges 
tolls at rates negotiated with the St. Lawrence Sea- 
way Authority of Canada. — Abbr. SLSDC. 


sake and soke (sayk / sohk). Hist. A lord’s right to hold 
court and compel attendance. — Also spelled sak and 
soc (sak / sok). See soc. 


salable (say-la-bal or.sayl-a-bal), adj. Fit for sale in the 
. usual course of trade at the usual selling price; Mer- 
CHANTABLE. ([Cases: Sales €>272, e. 5S. Sales 

. §§ 254-256.] — salability (say-la-bil-o-tee or sayl-o- 
bil-o-tee), n. 


salable value. See fair market value under VALUE (2). 


salariam (s>-lair-ee-om), n. [Latin “salt money") 1. 
Roman law. An allowance, ba for living expenses, 
given to persons in noble professions (such as teach- 
ers and doctors) who were not allowed to sue for 
fees. 2. Roman law. Wages for persons engaged in 
military service on an emergency basis. @ The regu- 
lar soldier's pay is a stipendtum. 3. Hist. The rent or 
profits of a hall or house. 


salary. An agreed compensation for services — esp. 
professional or semiprofessional services — usu. patd 
at regular intervals on a yearly basis, as distin- 
guished from an hourly basis. @ Salaried positions 
are usu. exempt from the requirements of the Fair 
Labor Standards Act (on overtime and the like) but 
are subject to state ch pa Cf. wace. [Cases: 
Master and Servant €=70. C.J.S. Employer-Emp 
Relationship §§ 140-145, 150-151, = 163-172, 
174-176.] 


accrued salary. A salary that has been earned but 
not yet paid. 
sale, n. 1. The transfer of property or title for a price. 
See UCC § 2-106(1). (Cases: Sales @@1; Vendor and 
Purchaser 1. C.J.S. Sales § 2; Vendur and Purchaser 
§§ 2, 5.] 2. The agreement by which such a transfer 
takes place. © The four elements are (1) parties 
competent to contract, (2) mutual assent, (3) a thing 
capible of being transferred, and (4) a price in 
money paid or promised. 


absolute sale. A sale in which possession and title to 
the property pass to the buyer immediately upon 
the completion. of the bargain. Cf. conditional sale. 
[Cases: Sales @°454; Vendor and Purchaser €79. 
C.J.S. Vendor and Purchaser §§ 125, 141.] 


approval sale. See sale on approval. 
auction sale. See AUCTION, 


average gross sales. The amount of total sales 
divided by the number of sales transactions in a 
specific period. 

bona fide sale. A sale made by a seller in good 
faith, for valuable consideration, and without no- 
tice of a defect in title or any other reason not to 
hold the sale. [Cases: Vendor and Purchaser 
a CJ.S. Vendor and Purchaser §§ 482-485, 
517.) 

bootstrap sale. 1. A sale in which the purchase 
price is financed by earnings and profits of the 
thing sold; esp., a leveraged buyout. See suyourT. 
2. A seller's tax-saving conversion of a business's 
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ordinary income into a capital gain from the sale 
of corporate stock. 


bulk sale, See BULK SALE. 
cash-against-documents sale. See documentary sale. 


cash sale. 1. A sale in which cash payment is 
concurrent with the receipt of the property sold. 
[Cases: Sales €=82(1). C.].S. Sales § 208.) 2. A 
securities transaction on the stock-exchange floor 
requiring cash payment and same-day delivery: 


compulsory sale. The forced sale of real property in 
accordance with either an eminent-domain order 
or an order for a judicial sale arising from nonpay- 
ment of taxes. [Cases: Taxation $672. C.J.S. Fae 
ation § 1179.) 


conditional sale. 1. A sale-in which the buyer gains 
immediate possession: but the seller retains title 
until the buyer performs a condition, esp. pay- 
ment of the full purchase price. See retail install- 
ment contract under CONTRACT. [Cases: Sales 450. 
C.J.S. Sales § 2.] 2. A sale accompanied by an 
ee to resell upon specified terms. Cf. abso- 
ute . 


consignment sale. A sale of an owner's property 
(such as clothing or furniture} by a third party 
entrusted to make the sale. UCC § 9-102(a)(20). 
See consiGNMENT. [Cases: Factors @°5, 20; Sales 
8. C.J.S. Bailments § 11; Sales § 3.) 


consumer-credit sale. A sale in which the seller 
extends credit to the consumer. ® A consumer- 
credit sale includes a lease in which the lessee’s 
rental payments equal or exceed the retail value of 
the item rented. [Cases: Consumer Credit 3. 
CJ.S. Interest and Usury; Consumer Credit 
§§ 280-293, 306.] 


credit sale. A sale of goods to a buyer who is 
allowed to pay for the goods at a later time. [Cases: 
Sales €82(1). C.J.S. Sales § 208. 


distress sale. 1. A form of liquidation in which the 
seller receives less for the goods than what would 
be received under normal sales conditions; esp., a 
going-out-of-business sale. 2. A foreclosure or tax 
sale. [Cases: Internal Revenue ¢°4860; Taxation 
$581, 672. C.].S. Internal Revenue § 745; Taxation 
8§ 1041-1043, 1179.) 


dock sale. A sale in which.a purchaser.takes posses- 
sion of the product at the seller’s shipping dock, 
esp. for transportation outside the state. 


documentary sale. A sale in which the buyer pays 
upon the seller's tender of documents of title 
covering the goods, plus a sight draft r uiring the 
buyer to pay “at sight.” © This type of sale typically 
occurs before delivery of the goods, which might 
be en route when the buyer pays. — Also termed 
cash-against-documents sale. 


exclusive sale. A sale made by a broker under an 
exclusive-agency listing. See exclusive-agency listing 
under Listinc. [Cases: Brokers 40. C.J.S. Brokers 
§§ 117-120, 125, 143.] 


execution sale. A forced sale of a debtor's property 
by a government official carrying out a writ of 
execution. — Also termed forced sale; judgment sale, 
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pet sale. See EXECUTION. (Cases: Execution 
213. CJ.S. Executions §§ 211-212.) 


executory sale. A sale agreed upon in principle but 
with a few minor details remaining. 


fair sale. A foreclosure sale or other judicial sale 
conducted with fairness toward the rights and 
interests of the affected pe (Cases: Judicial 
Sales 1; Mortgages 9380. C.J.S. Judicial Sales 
§§ 2-5, 11; Mortgages §§ 490-491, 495, 690-691, 
695, 697.) 


fire sale. 1. A sale of merchandise at reduced 
prices because of fire or water damage. 2. Any sale 
at greatly.réduced prices, esp. due to an emergen- 
cy. @ Fire, gales are often regulated to protect the 
public from‘deceptive sales practices. : 


forced salez'1. See execution sale. 2. A hurried sale 
by a debtor because of financial hardship or a 
creditor’s action. Cf. voluntary sale. 


foreclosure sale. The sale of mortgaged a Bee 
authorized by a court decree or a power-of-sale 
clause, to satisfy the debt. See rorectosure. (Cases: 
Mortgages €=860, 514. CJS. Mortgages 
§§ 626-628, 630, 855.] 


fraudulent sale. A sale made to defraud the seller's 
creditors by converting into cash property that 


should be used to satisfy the creditors’ claims. . 


[Cases: Fraudulent Conveyances €1.] 


gross sales. Total sales (esp. in retail) before deduc- 
tions for returns and allowances. — Also termed 
sales in gross. 

installment sale. See tNSTALLMENT SALE. 


ésolated sale. :.in infrequent or one-time sale that 
does not carry an implied warranty of merchanta- 
bility because the seller is not a merchant with 
respect to goods of that kind. UCC § 2-314(1). 
(Cases: Sales °=272. C.J.S. Sales §§ 254-256.] 


judgment sale. See execution sale. 


judicial sale. A sale conducted under the authority 
of a judgment or court order, such as an execution 
sale. — Also‘:termed sheriff's sale. (Cases: Judicial 
Sales @1.C.J.S. Judicial Sales §§ 2-5, 11.] 


| tumping sale.A. court-ordered sale in which several 


disunct pieces' of property are sold together for a 
single sum." *" ; 

memorandum sale. A conditional sale in which the 
buyer takes possession but does not accept title 
until approving the property. [Cases: Sales 459.) 
net sale. The amount of money remaining from a 
sale, after deducting returns, allowances, rebates, 
discounts, and other expenses. 


ent sale. Under the UCC, a sale accomplished 
y the making of a contract. UCC § 2-106(1). 
[Cases: Sales €1(1). C.J.S. Sales §§ 2, 9, 29, 48.] 


private sale. An unadvertised sale negotiated and 
concluded directly between the buyer and seller, 
not through an agent. 


public sale. 1. A sale made after public notice, such 
as an ‘auction or sheriff's sale; specif., a sale to 
which the public has been invited by advertise- 
ment to appear and bid at auction for the items to 


sale 


be sold. 2. Patents. An actual exchange for value or 
an offer through some medium (e.g., a sales bro- 
chure) of an article, product, or process to a 
member of the general public. [Cases: Patents 
76. C.J.S. Patents §§ 107, 110-111.) 


retail installment sale. See INSTALLMENT SALE. 

sale against the box. See short sale against the box. 
sale and leaseback. See LEASEBACK. 

sale and return. See sale or return. 


sale as is. A sale in which the buyer accepts the 
property in its existing condition unless the seller 

misrepresented its quality’;— Also termed sale 
with all faults. [Cases: Sales 2260, 267. C.J.S. Sales 
§§ 238, 247-248, 263-270.] 
sale by sample. A sale in which*the parties under- 
stand that the goods exhibited constitute the stan- 
dard with which the goods not exhibited corre- 
spond and to which all deliveries should conform. 
@ Any sample that is made part of the basis of the 
bargain creates an express warranty that the whole 
of the goods will conform to the supe or model. 
UCC § 2-313(c). — Also termed sample sale. (Cases: 
Sales @73. C.J.S. Sales § 176.) 


sale in gross. 1. A sale of a tract of land made with 
no guarantee about the exact amount or size of 
the ard being sold. Cases: Vendor and Purchaser 
65(2). C.J.S. Vendor and Purchaser §§ 128, 131.) 
2. (pl.) See gross sales. 
sale on a: . A sale in which completion hing- 
es on the buyer’s satisfaction, regardless of wheth- 
er the goods conform to the contract. @ Title and 
risk of loss remain with the seller until the buyer 
approves. UCC § 2-826(1)(a). — Also- termed of 
sale. (Cases: Sales €°168.5(.5). C.J.S. Sales 
§§ 165-166, 190.} 


sale on credit. A sale accompanied by delivery of. 
possession, but with payment deferred to a later 
date. [Cases: Sales €=82(1). C.J.S. Sales § 208.] 


sale or return. A sale in which the buyer may 
return the goods to the seller, tegen of wheth- 
3 


seller. Title and risk of loss are with the buyer 
until the oods are returned. UCC 
§ 2-326(1)(b). — Also termed sale and return. 
on Sales €°168.5(.5). C.J.S. Sales §§ 165-166, 


sale per aversionem (par a-ver-zhee-oh-nem). Civil 
law. A conveyance of all immovable property that 
falls within the boundaries stated in a purchase 
agreement, as opposed to a specified amount of 
acreage. @ The sales price will not be modified 
because of a surplus or shortage in the amount of 
property that is exchanged, because the boundary 
description is the binding definition of the proper- 
Y conveyed. 1a. Civ. Code art. 2495. (Cases: Ven- 

lor and Purchaser €65(2). C.J.S. Vendor and Pur- 
chaser §§ 128, 131.] 


sale and exchange 


sale positive. A sale with no reserve price. 
sales in gross. See gross sales. 

sale short, See short sale. 

sale with all faults. See sale as is. 


sale with right of redemption. A sale in which the 
seller reserves the right to retake the goods by 
refunding the purchase price. 


sample sale. See sale by sample. 


esp ff's sale. 1. See execution sale. 2. See judicial 
sale. 


short sale. A sale of a security that the seller does 
not owror has not contracted for at the time of 
sale, and that the seller must borrow to make 
delivery. © Such a sale is usu. made when the seller 
expects the sécurity’s price to drop. If the price 
does drop, thé: seller can make a profit on the 
difference between the price of the shares sold and 
the lower price of the shares bought to pay back 
the borrowed shares. — Also termed sale short. 
[Cases: Securities Regulation 45.17. C.J.S. Sceu- 
rities Regulation § 117,] 


short sale against the box. A short sale of a security 
by a seller who owns enough shares of the security 
to cover the sale but borrows shares anyway 

cause the seller wants to keep ownership a secret 
or because the owned shares are not easily accessi- 
ble. © Delivery may be made with either the owned 
or the borrowed shares, so it is less risky than an 
ordinary short sale. The ba against the box 
refers to the owned shares that are in safekeeping; 
formerly, the “box” was a container used to store 
SO ConA — Often shortened to sale against 


similar sales. Eminent domain. Sales of like property 
in the same locality and time frame, admissible in 
a condemnation action to determine the market- 
able value of the particular property at issue. 
[Cases: Evidence @7142. CJ.S. Evidence 
§§ 774-775, 780~781.] 


simulated sale. A sale in which no price or other 
consideration is paid or intended to be paid, and 
in which there is no intent to actually transfer 
ownership. @ Simulated sales are usu. done in an 
attempt to put property nd the reach of credi- 
tors. — Also termed st transaction. (Cases: 
Fraudulent Conveyances 1.] 


tax sale. A sale‘of property because of nonpayment 
of taxes. See tax eed under peep. (Cases: Taxation 
©614. CJ.S. Taxation §§ 1101, 1104-1110.] 


voluntary sale. A sale made freely with the seller's 
consent. Cf. forced sale. 


wash sale. A sale of securities made at about the 
same time as a purchase of the same securities 
(such as within 30. days), resulting in no change in 
beneficial ownership. @ A loss from a wash sale is 
usu. not tax-deductible. And securities laws pro- 
hibit a wash sale made to create the false appear- 
ance of market activity. — Also termed trans- 
action. (Cases: Internal Revenue ¢°3216; Securities 
Regulation €60.25. C.J.S. Internal Revenue § 126; 
Securities Regulation §§ 214, 226-227.] 
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sale and exchange. See SALE OR EXCHANGE. 
sale and return. See sale or return under SALE. 
sale note. See NOTE (1). 


sale-of-business doctrine. The outmoded rule holding 
that the transfer of stock <ncident to the sale of a 
business does not constitute a transfer of securities. 
This doctrine was rejected by the U.S. Supreme 
Court in Landreth Timber Co. v. Landreth, 471 U.S. 
681, 105 S.Ct. 2297 (1985), and its companion case, 
Gould v. Ruefenacht, 471 U.S. 701, 105 S.Ct. 2308 
(1985). [Cases: Securities Regulation @5.25(2). 
C.J.S. Securities Regulation § 27.) 


sale of land. A transfer of title to real estate from one 
person to another by a contract of sale. @ A transfer 
of real estate is often referred to as a.conveyance 
rather than a sale. [Cases:: Vendor and; Purchiaset 
1, 3. C.J.S. Vendor and Purchaser §§ 2-8, 5.] 


sale on approval. See sate. 
sale on credit. See sare. 


sale or exchange. 1. Tax. A voluntary transfer of 
property for value (as distinguished from a gift) 
resulting in a gain or loss recognized for federal tax 
purposes. 2. A transfer of property; esp., a situation 
in which proceeds of a sale are to vested in 
another estate of the same character and use. — Also 
termed (in both senses) sale and (Cases: 


. Internal Revenue €°3232; Taxation 8. CJS 


Internal Revenue §§ 128-129, 490-491; Taxation 
§ 1734.) 


sale or return. See sALe. 
sale per aversionem. See sALE. 
sale positive. See saLe. 


sales agreement. A contract in which ownership of 
roperty is presently transferred, or will be crans- 
ferred in the future, from a seller to a buyer for a 
fixed sum. UCC § 2-106(1). [Cases: Sales @1(1), 
3.1. C.J.S. Sales §§ 2-4, 9, 29, 48.] 
sales-assessment-ratio study. A method for calculating 
the assessment level for taxable property in a juris- 
diction, by comparing the assessed value and the 
actual sales price of a statistically reliable sample of 
the property in the jurisdiction, to determine the 
ercentage by which the assessed values axe above or 
elow the sales prices. [Cases: Taxation» @>348(3).] 
sales finance company. See FINANCE COMPANY:.. 
sale short. See short sale under-saLe. 
sales in gross. See gross sales under SALE. 
sales invoice. See INVOICE. 
sales journal. A book used to record sales of merchan- 
dise on account. 
sales load. See Loan. 
sales mix. The relative combination of individual- 
product sales to total sales. 
sales price. See Price. 
sales puffery. See PUFFING (1). 
sales tax. See TAX. 


sale with all faults. See sale as is under SALE. 
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sale with right of redemption. See sate. 

Salic law (sal-ik or yt An influential early medi- 
eval Frankish code of law that originated with the 
Salian Franks and that deals with a variety of civil 
property and family issues but is primarily a penal 
code listing the punishments for various crimes. @ 
Salic law is the principal compilation of the early 
Germanic laws known collectively as leges barbarorum 
(“laws of the barbarians”). Salic law also designated a 
rule barring females from the line of succession to 
the throne, as a result of which references to Salic 
law have sometimes referred only to the code provi- 
sion excluding women from inheriting certain lands 
(which probably existed only because military duties 
were connected with the inheritance). In the late 
19th century,.Oliver Wendell Holmes revived schol- 
arly interest in Salic law by referring to it through- 
out The Common Law (1881). — Also termed Salique 
law; law Salique (so-leek or sal-ik); lex Salica (leks 
sal-a-ka). 


salic marriage. See morganatic marriage under MARRIAGE 
(D. 


ealtng: n. Labor law. A union tactic that involves a 
paid. union employee going to work for a targeted 
nonunion employer with the intention of organizing 
the workforce. ® The union agent (known as a salt) is 
considered an Baty of the nonunion company 
and is protected by the National Labor Relations 
Act. 


salus (sal-as), n. [Latin] Health; prosperity; safety. 
salva gardia. See DE SALVA GARDIA. 


salvage (sal-vij), x. 1. The rescue of imperiled proper- 
ty. 2.'The property saved or remaining after a fire 
or other loss, sometimes retained by an insurance 
company that has compensated the owner for the 
loss. (Cases: Insurance 92194, 2717. C.J.S. Insur- 
ance § 1119.] 3. Compensation allowed to a person 
who, having no duty to do so, helps save a ship or its 
cargo. — termed (in sense 3) ¢ award; 
reward. [Cases: Salvage @1. C.].S. Salvage §§ 2, 4, 
24.) — salvage, vb. 


1951). 

“With reference to ald rendered to distressed pro on 

able waters the word ‘salvage’ is often pod nater 
lescribe the Cie) ion and the eevage 

operation and the salvage award — the latter being the 


for the rendered.” Martin J. 
The Law of Salvage § 2, at 2 (1958). 


property. That part of the award constitutl 
Cinta Mbruk has, on oocasions, been read 1 ere 


SAM 


‘bounty,’ ‘gratuity,’ and ‘bonus.’” Martin J. Norris, The Law 
of Salvage § 3, at 3-4 (1958). 


salvage award. See SALVAGE (8). 


salvage charges. Insurance. Costs necessarily incurred 
in salvage. 


salvage loss. See Loss. 
salvager. See SALVOR. 


salvage service. The aid or rescue given, either volun- 
tarily or by contract, ‘to a vessel in need of assistance 
because of present or apprehended danger. @ Al- 
though salvage may involve towing, it is distin- 
ished from towing service, which.is rendered mere- 
ly to expedite a voyage, not to respond to dangerous 
circumstances. [Cases: Salvage, 6. C.J.S. Salvage. 
§§ 4, 7.] ae 


salvage value. See VALUE (2). 


saloam fecit totius pignoris causam (sal-vam fee-sit' 
toh-shee-as pig-no-ris kaw-zem). (Law Latin] Scots 
law. He furnished the means of saving the whole 
pledge. @ On this basis a bottomry itor posting 
the last bond obtained preference over the remain- 
ing bottomry creditors. See bottomry bond under BOND 
2). 


salva substantia (sal-va sab-stan-shee-o). [Latin] Roman 
& civil law. The substance (of the property) being 
preserved; the substance remaining intact. — Also 
termed salva rei substantia. 


subjost which necsasarly pertehes th the user Hl must be a 
subject s @ use; it must be a 
ope which can be aie poll substantia.” John Trayner, 
Trayner’s Latin Maxims 563 (4th ed. 1894). 
salvo (sal-voh). [Latin fr. salvus “safe"] Hist. 1. Saving; 
excepting. © This term was used in deéds. 2. Safely. 


salvo beneficio competentiae (sal-voh ben-o-fish-ee-oh 
kom-pe-ten-shee-ee). [Latin] Hist. Saving the benefit _ 
of being held liable only to the extent that one’s 
means permit. See BENEFICIUM COMPETENTIAE. 


salvo conductu. See DE SALVO CONDUCTU. 


salvo jure (sal-voh joor-ee). (Latin. “the rule being 
safe] Without prejudice to. Bs 


salvor (sal-var), xn. [Law Latin] A person who saves a 
vessel and its cargo from danger: or loss; a j n 
entitled to salvage. — Also termed salvager. fcasen 
Salvage 18, 19. C.J.S. Salvage §§ 23-33, 35-38.) 

is a person, who, without (cular relation to 

& ship or property in distress, Naoto seh service, and 

gives it as a volunteer without any pre-existing contract that 

connected him with the duty of enone himself for the 
in 


ation of the ship or property. J. Norris, The 
of Salvage § 4, ata (1 ). ; 
“A ‘salvor' is a person who, without an: Icular relation to 
a ship [n n protons iselll bencn. wna itas a 
vi sting covenant th 


volunteer adventurer, without oy pr 
connected him with the coy A 
tion of the ship. To 
and to save distressed Property 
volved, but n have an Intent to acquire tt.” 68 Am. 
Jur, 2d Salvage § 2, at 270 (1993). 


salous plegius (sal-vas plée-jee-as). [Law Latin] His. A 
safe pledge; a satisfactory pledge. See pLepce. — Also 


Ox! 9 at 
employing himself for the 
a@ satvor, one must have the 


termed certus plegius 
SAM. See shared-appreciation morigage under MORTGAGE. 


same 


same, pron. The very thing just mentioned or de- 
scribed; it or them <two days after receiving the 
goods, Mr. Siviglio returned same>. 


same-actor inference. E: law. The doctrine 
that when an employee is hired and fired by the 
same person, and the termination occurs a reason- 
ably short time after the hiring, the termination will 
be presumed not to be based on a discriminatory 
reason, (Cases: Civil Rights €°1534. C.J.S. Civil 
Rights §§ 168-169.) 


same-conduct test. Criminal law. A test for determin- 
ing whether a later charge arising out of a single 
incident is barred by the Double Jeopardy Clause; 
specif, an analysis of whether the later charge re- 
quires the state to prove the same conduct that it 
was required to'prove in a previous trial against the 
same defendant:.@ The Supreme Court abandoned 
the Blockburger“test and adopted the same-conduct 
test in 1990 (Grady v. Corbin, 495 U.S. 508, 110 S.Ct. 
2084), but overruled that decision and revived Block- 
burger three years later (U.S. v. Dixon, 509 U.S. 688, 
113 S.Ct. 2849 (1993)). Cf. BLOCKBURGER TEST; SAME- 
TRANSACTION TEST. 


same-elements test. 1. BLOCKBURGER TEST. 2. LEGAL-ELE- 
MENTS TEST. 


same-evidentce test. See BLOCKBURGER TEST. 


same invention. Patents. 1. A second invention claim- 
ing the identical subject matter as a previous inven- 
tion. [Cases: Patents 120. C.J.S. Patents § 246.] 2. 
Within a reissue statute, the invention described in 
the original patent. [Cases: Patents @141.] 


same-invention double patenting. See statutory double 
patenting under DOUBLE PATENTING. 


same-invention double patenting rejection. See statu- 
tory double patenting rejection under REJECTION. 

same offense. See OFFENSE (1). , 

same-sex harassment. See HARASSMENT. 

same-sex marriage. See MARRIAGE (1). 


same-transaction test. Criminal law. A double-jeopardy 
test, never adopted, that would require the govern- 
ment to bring all charges arising out of a single 
incident against a defendant in one prosecution. ¢ 
Justice Brennan advocated the same-transaction test 
in a case involving a conviction for felony-murder 
and a later prosecution for the underlying felony. 
Harris v. Okla., 433 U.S. 682, 97 S.Ct. 2912 (1977). 
Cf. BLOCKBURGER TEST; SAME-CONDUCT TEST. 


sample sale. See sale by sample under SALE. 


sampling, x. Copyright. The process of taking a small 
ortion of a sound recording and digitally manipu- 
ing it as part of a new recording. © Sampling may 
infringe the copyright of the sample's source, esp. 
the musical-works and sound-recording copy- 
rights. — Also termed digital sampling. [Cases: Copy- 
rights and Intellectual Property 67.2. C.J.S. Copy- 
rights and Intellectual Property § 58.) 


sanae mentis (san-ee men-tis). [Law Latin] Hist. Of 
sound mind; of sane mind. 
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sancire (san-si-ree), vb. [Latin] Roman /law..To enact; 
confirm; prescribe. 


sanctio (sangk-shee-oh), n. [Latin fr. sancio “to ordain, 

confirm, or forbid under penalty"}] Roman law. A 
“particular clause in a statute imposing a penalty on 
any violation of that statute. Pl. sanctiones (sangk« 
shee-oh-neez). 


“Sanctio . A clause in a statute which gel irk its 


sboeae eras a cise are 
purpose 


tn force without changed by the 
Berger, Encyclopedic of Taw 689 (4853). 


sanction (sangk-shen), n..1. Official approval or au- 
thorization <the committee gave -sanction to the 
proposal>. Cf. RATIFICATION (1). 2. A per:a!ty or coer- 
cive measure that results from failure to comply with 
a law, rule, or order <a sanction for discovery 
abuse>. Cf. piscipuine. (Cases: Costs @=2; Federal 
Civil Procedure 1278, 2750; Pretrial Procedure 
44. C.J.S. Costs §§ 2-3, 8-9; Discovery § 31.] 


“Without adequate sanctions the procedure for discovery 
would often be Ineffectual. Under Rule 37 [of the Federal 
Lice cal mpbh bleach perf orl! Baa caine Rade 
seeks to evade or thwart full and candid discovery incurs 
the risk of sertous co uences, which tnvoive impris- 
onment court, order 


In, or assessment of expenses 
ney's fees. Sanctions are Intended to prompt a party to 


ee pl 8A Charles Alan Hak de et al., Federal Practice 
Procedure § 2281, at (2d ed. 1994). 


criminal sanction. A sanction attached to a criminal 
conviction, such as a fine or restitution. — Also 
termed penal sanction. 


Bi nl apg ioe BS legally pbnalg ach pepoajaled 
eprivation suffered by a human being govem- 
mental ‘action. By using the words ‘post-conviction’ tn that 
definition, criminal) sanctions are thus limited to those Im- 
posed upon defendants in criminal who, by 
reason or in consequence ay or lacus Gain woo a 
Jay fis later having been togety walvec), or Gpen a ples 

r havin . OF Upon a plea 
t a nolo contendere, stand vic LA 
Law of Crimes §°2.00, at 66 (Marian Quinn 
Bames ed., 7th ed. 1967). 


death-penalty sanction. Civil procedure. A court's 
order dismissing the suit or entering a default 


judgment in favor of the plaintiff because of ex- . 


treme discovery abuses-by a party or because of a 
party's action or inaction that shows an unwilling- 
ness to participate in the case. @ Such a sanction Is 
rarely ordered, and is usu. preceded by orders of 
lesser sanctions that have not been complied with 
or thai have not remedied the problem. — Often 
shortened to death penalty. (Cases: Federal Civil 
Procedure 1278; Pretrial Procedure 46. 
C.].S. Discovery § 31.] 


shame sanction. A criminal sanction designed to 
stigmatize or disgrace a convicted offender, and 
often to alert the public about the offender’s con- 
viction. © A shame sanction usu. ple associates 


the offender with the crime that 


e or she commit- 


ted. An example is being required to post a sign in 
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one's yard stating, “Convicted Child Molester 
Lives Here.” — Also termed shame sentence; shaming 
sanction; shaming sentence; scarlet-letter punishment; 
scarlet-letter sentence. 


8. Int'l law. An economic or military coercive mea- 
sure taken by one or more countries toward anoth- 
er to force it to comply with international law 
<U.N. sanctions against a renegade nation>. 


sanction, vb. 1. To approve, authorize, or support 
<the court will sanction the trust disposition if it is 
not against public policy>. 2. To penalize by impos- 
ing a sanction <the court sanctioned the attorney 
for violating tht gag order>. ; 


sanctionable, adj. (Of conduct or action) meritin 
sanctions; likely to be. sanctioned. (Cases: Fed 
Civil Procedufe 1278, 2750~-2848.] 


sanctional enforcement. See secondary right under 
RIGHT. ; 


sanctioning right. See secondary right under RIGHT. 


sanctions tort. A means of recovery for another par- 
_ ty's discovery abuse, whereby the judge orders the 
usive party to pay a fine to the injured party for 
the discovery violation. @ This is not a tort in the 
traditional sense, but rather a form of punishment 
that results in monetary gain for the injured party. 
(Cases: Federal Civil Procedure @1278; Pretrial 
Procedure €>44.1.] 


sanctity of contract. The principle that the parties to a 
contract, having duly entered into it, must honor 
their obligations under it. [Cases: Contracts @1. 
C.J.S. Contracts §8§ 2-3, 9, 12.] 

coffract’ but the two concepts "cover, to come exe 
; cover, to some 
contractual ts 


doubt -this very was an 

contract, for the reason why contracts were held sacred 
was the fact that the parties entered Into them of thelr own 
roca te Von tery. ted Stade tartas Oy id ee 
An introduction to the of Contract 


ment.” PS. an ; 
12 (8d ed. 1981 . 
sanctuary. 1. A safe place, esp. where legal process 
cannot be executed; asylum. 
“Every 


; but 
pee erate Wan Hee Peooe ot Fon Chaurcr 2 Freder- 
Ick Pollock & Frederic William Maitland, Gieiny of Engen 
Law Before the Time of Edward | 590-91 (2d ed. 1899). 
“in medieval England, as elsewhere in Europe, there were a 
ran fctacatna heat oat ha Steet Sac 
not tun, ui was consecra ces 
should not be cofaned by the use of force, but the result in 
practice was thieves and murderers could take 

and thereby gain oe against 

criminal justice. This was the privilege called ‘sanctuary.’ In 
the case of . sanctuary fasted for: 
Hoh! Rocy bala Before the en of ihls period, the 
vor to choose whether to stand trial or ‘abjure’ the 


his property as on conviction; life was 8 Saceet 
: Sie en ts English Legal Ais 685 (3d 


saplens naturam delicti 


2. A holy area of a religious building; esp., the area 
in a church where the main altar is located. 
sandbagging, n. 1. A trial lawyer's remaining cagily 
silent when a possible error occurs at trial, with the 
hope of preserving an issue for appeal if the court 
does not correct the problem. © Suck a tactic does 
not usu; preserve the issue for appeal because objec- 
tions must be promptly made to alert the trial judge 
of the possible error. (Cases; Appeal and Error 
@181; Criminal Law @=1030(1); Federal Courts 
611. C.J.S. Appeal and Error §8§ 202, 207; Criminal 
Law §§ 1682, 1684.] 2. Corporations. An antitakeover 
tactic wherein the target company delays a hostile 
bidder's final offer by agreeing’to negotiate, then 
prolonging bad-faith negotiatioris:as long as possi- 
le. — sandbag, vb. Fr 
S&L. abbr. SAVINGS-AND-LOAN ASSOCIATION. 


S&T. abbr. sclENCE AND TECHNOLOGY DIRECTORATE. 


sandpaperi i, n. A lawyer's general re aration of a 
witness before a deposition or trial. Cf. HoRsEsueD- 
DING. 


sandwich lease. See LZase. 

sane, ah Having a relatively sound and healthy mind; 
capable of reason and of distinguishing right from 
wrong. [Cases: Criminal Law @46; Mental Health 
3.1. C.J.S. Criminal Law §§ 96-98, 115.] 

sane memory. See CAPACITY (8). 


sanguis (sang-gwis), n. (Latin “blocd"] 1. Roman law. 
Blood relationship. 2. Hist. Consanguinity. 3. Hist. 


The right of a chief lord to judge cases involvin 
bloodshed. : . 
sanitary code. A sét uf ordinances regulating the food 


and healthcare industries. [Cases: Food @>1; ‘Health 
€354,] J 


sanity. The state or condition of having a relatively 
sound and healthy mind. Cf. insanrry. [ : Men- . 
Health 8.1, 432. CJS. Criminal Law 
§§ 549-554.) 
sanity hearing. 1. An inquiry into the mental compe- 
(ne Gra penan to stand trial, [Cases : Criminal Law 
$623. C.J.S. Criminal Law §§ 549, 551-557.] 2. A 
ruceeding to determine whether,a person should 
institutionalized. [Cases: Meiital Health ¢=37. 
C.J.S. Insane Persons § 53.] es 


sans ce que (sanz see ke or sawn so ke). {Law French] 
See ABSQUE HOC. = 

sans frais (sawn fray). (Law French] Without expense. 

sans impeachment de wast (sanz im-peech-moent da 
wayst). [Law French] Hist. Without impeachment of 
waste. - 

sans jour (sawn zhoor or sanz joor). [Law French] Hist. 
Without day; sine pit. See ALLER SANS JOUR. 

sans recours (sawn ra-koor or sanz ri-kuur). See wrrtt- 
OUT RECOURSE. 

sap, n. A club, a blackjack, a hose containing rocks in 

e middle, or any other object generally used as a 

bludgeon. 

sa) naturam delicti (say-pee-enz no-t[y]oor-om di- 


ik-t1). [Law Latin] Hist. Partaking of the character of 
a delict. 


SAPJ 


SAP]. See senior administrative patent judge under JUDGE. 


SAR. abbr. 1, STOCK-APPRECIATION RIGHT. 2. SUSPICIOUS- 
ACTIVITY REPORT. 


sasine, See SEISIN. 


satellite litigation. 1. One or more lawsuits related to 
a major piece of litigation that is being conducted in 
another court <the satellite litigation in state court 
prevented the federal judge from ruling on the 
issue>. 2. Peripheral skirmishes involved in the 
prosecution of a lawsuit <the plaintiffs called the 
sanctions “satellite. litigation,” drummed up by the 
defendants to deflect attention from the main issues 
in the case>. 


satellite state. See client state under STATE. 


satisdare (sat-is-dair-ce), vb. [Latin fr. satis “sufficient” 
+ dare “to give’}. Roman law. To give security in the 
form of satis.aio: See SATISDATIO. 

satisdatio _(satinilay-thee-oh), n. {Latin fr. satisdare| 
Roman law. Security given by a n, such as a 
debtor, through a surety. Pl. vatisdationes (sat-is-day- 
shee-oh-neez). 


: satisfaction, n. 1. The giving of something with the 

" intention, express or implied, that it is to extinguish 
some existing legal or moral obligation. @ Satisfac- 
tion differs from performance because it is always 
something given as a substitute for or equivalent of 

* something else, while performance is the identical 
thing promised to be done. — Also termed satisfac- 
tion of debt. [Cases: Accord and Satisfaction 1. 
C.J.S. Accord and Satisfaction §§ 2-17, 25-33.] 2. The 
fulfillment of an obligation; esp., the payment in full 
of a debt. 


“Satisfaction closely resembles performance. Both depend 
upon presumed Intention to carry out an obligation, but In 
_Suisfaction the thing done is different from the 
thing agreed to be done, whereas In pe the 
act which the party to do ts considered 
to been 8. The lon are usually 
ee four heads, re y. (i) Se kas semicles Gebts 
es; * 
See eat ot ontoaee. by portions; n 
satisfaction of portion-di rg Fig orga rons AL ace hapl 
Strictly, however, onty the first these hi 


cases of satisfaction; for satisfaction pposes 
aiidation: which, of roves not extat in the case ofa 
{n the. will:of a person.” A.E. Megany, Sneii's 
iplas of Equity 228-27 (23d ed. 1947). 
3. SATISFACTION piece. 4.-Wills & estates. The payment 
by a testator, during the testator's lifetime, of a 
legacy provided~for in a will;. anvancement. Cf. 
ADEMPTION. [Cases: Wills €>°772. CJ.S. Wills 
8§ 1762-1769.] 5. Wills & estates. A testamentary gift 
intended to satisfy a debt owed by the testator to a 
creditor. See ACCORD AND SATISFACTION. — satisfy, vb. 


satisfaction contract. See CONTRACT. 
satisfaction of debt. See SATISFACTION (1). 


satisfaction of judgment. 1. The complete discharge 
of obligations under a judgment. [Cases: Federal 
Civil Procedure ¢=2398; Judgment 874-899. 
§§ 656-676, 678-692.) 2. The docu- 
and entered'on the record indicating that 
a judgment has been paid. [Cases: Federal Civil 
ure 2398; Judgment 897. C.J.S. Judg- 

ments § 686.) 
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“Generally, a satisfaction of a ment fs the final act 
pellall gb erat on or Prete 


implies an 
expression of finality as to afl questions of Hability and 
damages involved In the Once satisfaction occurs, 

litigation. 

ly is barred. Satisfaction of a when entered of 
forces Oy the at ot ine  pertiee, (2 prima tacte evince that 
the has received payment of the amount of the 
Judgment or tts equivalent, and operates as an extinguish- 
Heid by m1 t debt.” 47 Am. Jur. 2d Judgments 


satisfaction of lien. 1. The fulfillment of all obligations 
made the subject of a lien. 2. ‘The document signed 
ty the lienholder releasing the property subject to a 
ien. 


satisfaction of 1. The complete payment of 
a mortgage. 2:4 decharge signed ty the thectgece 
or mortgage holder indicating that- the property 
subject to the mortgage;is released or that the mort- 
gage debt has been paid and the mortgage condi- 
tions have been -fully satisfied. [Cases: Mortgages 
@>309-315. C.J.S. Mortgages §§ 451,’ 465-466, 468, 
477-485, 488.) 

satisfaction pier. A written statement that one party 
(esp. a debtor) has discharged its obligation to an- 
other’ party, who accepts the di . — Also 


c 


bi lees gy repre satisfaction. (Cases: 
ort; . CJS. es §§ 451, 465-466, 
47-478.) ae 
satisfactory evidence. See EVIDENCE. 


satisfactory proof, See satisfactory evidence under evi- 
DENCE. 

satisfied term. See TERM (4). 

Saturday-night special. 1. A handgun that is easil 
obtained and concealed. (Cases: Weapons ¢=4, 8. 
C.J.S. Weapons §§ 9-10, 13-15.) 2. Co 
surprise tender offer typically held or for a limit- 
ed offering period (such as one week) to maximize 


_ pressure on a shareholder to accept. @ These tender 


offers are now effectively prohibited by § 14(e) of 
the Williams Act. 15 USCA 78n(e). 

sounkefin (sawn-ke-fan). (fr. Law French iftre] 
Hist. End of blood; the failure of a line cE aeeeaicn: 

SAUSA. abbr. Special Assistant to the United States 
Attorney. See UNITED STATES ATTORNEY. 

sauvagine (soh-ve-zheen). [Law French] Hist. 1. Wild 
animal. 2. Wild nature of an animal. -. 

save, vb. 1, To preserve from danger or loss <save a 
ship in distress>. 2. To“ tay. up; to“hoard <save 
money>.'3. To toll or suspend The operation, run- 
ning, etc.) of something <save a statute of limita- 
tions>. 4. To except, reserve, or exempt (a right, 
etc.) <to save vested rights>. 5. To lessen or avoid 
(a cost, resource, etc.) <save labor>. 


save harmless. See HOLD HARMLESS. 

save-harmless agreement. See HOLD-HARMLESS AGREE- 
MENT. 

save-harmless clause. See INDEMNITY CLAUSE. 

saver default (say-vor di-fawit). [Law French] Hist. To 
excuse a default. — Also spelled saver de fault; saver 


defaut. 
“Saver defautt is the same as to excuse a default. And this 
ts properly when a man having made default In court, 


ions. A 


SIE RIPEN OPES LP. EO AE ET a NTO SE TN a 
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comes afterwards, and alleges a good ag at Adding it, 
as Imprisonment at the same time, or the like.” Yermes de 
fa Ley 352 (1st Am. ed. 1812). 


saving, n. An exception; a reservation. 


saving clause. 1. A statutory provision exempting 
‘from coverage something that would otherwise be 
included. @ A saving clause is generally used in a 
repealing act to preserve rights and claims that 
would otherwise be lost. (Cases: Statutes 228, 277. 
C.J.S. Statutes §8§ 370-372, 431.] 2. savinc-To-surrors 
oe 3. SEVERABILITY CLAUSE. — Also termed savings 
clause. 


savings account. A savings-bank depositor’s account 
usu. bearing. interest or containing conditions (such 
as advance notice) to the right of withdrawal. 
savings-account trust. See Totten (rust under TRUST. 
savings-and-loan association. A financial institution — 
often organized and chartered like a bank — that 
primarily makes home-mortgage loans but also usu. 
maintains checking accounts and provides other 
banking services. — Often shortened to S & L. — 
Also termed loan association; thrift institution; thrift. CE. 
BUILDING-AND-LOAN ASSOCIATION. (Cases: Building and 
Loan Associations 1, 24-40. C.J.S. Butlding and 
Loan Associations, Savings and Loan Associations, and 
Credit Unions §§ 2-4, 11, 18-19, 66-113, 115.) 
“The thrift institutions, sai F 
ce ary oe sees ay ca 


to meet needs for saving, credit and loans of people whase 
resources and income were modest. Comme: banks 


savings bank. See BANK. 

savings-bank trust. See Totten trust under TRUST. 
savings bond. Sce 20ND (8). 

savings clause. See SAVING CLAUSE. 

savings note. See NOTE (1). | 


saving-to-suitors clause. Maritime law. In the federal 
statutory provision granting admiralty and maritime 
jurisdiction to the federal courts, a clause that pre- 
serves the option to file suit in a nonadmiralty court. 
28 USCA § 1333(1). © The nonadmiralty court is 
Phas fi either a state court or a law-side federal 
court. Under.the reverse-Erie doctrine, the nonad- 
miralty court is required to apply the same law that 
the admiralty court would have used. — Also termed 
ie oo [Cases: Admiralty 2. C.].S. Admiralty 
§ 13-18.) 


savor, vb. To partake of the character of or bear 
affinity to (something). @ In traditional legal idiom, 
an interest arising from land is said to “savor of the 
realty.” — Also spelled savour. 


S.B. See senate bill under pitt. (9). 
SBA. abbr. SMALL BUSINESS ADMINISTRATION. 
SBIC. abbr. sMALI-BUSINESS INVESTMENT COMPANY. 


scalping 


se. abbr. SCILICET. 


S.C. abbr. 1. supREME Court. 2. Same case. @ In former 
practice, when put between two citations, the abbre- 
viation indicated that the same case was reported in 
both places. 8. sENATUS CONSULTUM. 


scab. A person who works under conditions contrary 

to a union contract; esp., a worker who crosses a 

union picket line to replace a union worker during a 

wen — Also termed strikebreaker; (in BrE) ache 
or. 


scabini (ske-bi-n1). [Law Latin] Hist. Judges or the 
judge's assessors in the court;held by the count; 
magistrates. @ The term was found in a charter from 
the wardens of Lynn in Norfolk;;during the reign of 
Henry VIII. But even earlier than that, the title was 
used in Charlemagne’s empire (the French equiva- 
lent being édevins) and later Germanized as Schéffen. 


scalam (skay-lam), n. [Latin] Hist. Scale. @ Ad scalam 
was the method of paying money to the Exchequer, 
in which sixpence was added to each 20 shillings to 
compensate for a deficiency in weight, although no 
scales were actually used. © 


scale, n. 1. A progression of degrees; esp., a range of 
wage rates. £ A wage according to a range of rates. 
3. An instrument for weighing. 4. Hist. In the prac- 
tice of the English Supreme Court of Judicature, the 
fee ee by a solicitor for a particular type of 
case. @ Unless the court ordered otherwise, the lower 
scale applied to all causes and matters assigned by 
the Judicature Acts to the King’s Bench, or the 
Probate, Divorce, and Admiralty divisions; to all 
actions for debt, contract, or tort; and to almost all 


‘ causes and matters assigned by the acts to the Chan- 


cery division and in which the amount in controver- 
sy was less than £1,000. The by edb pea ae in all 
other cases, and in actions falling under one of the 
lower-scale classes if the principal relief sought was 
injunctive. : 
scale order. See ORDER (8). : 
scale tolerance. The nominal variation of the mass or 
weight of the same goods on different scales. 
law. Hist. A statute establidiing a process for 
adjusting value differences betwetn depreciated pa- 
per money and.specie. @ Statutes‘of this were 
necessary when paper depreciated after the 
American Revolution and the Civil War. 


scalper. 1. A seller who buys something (esp. a ticket) 
at face value (or less) and then tries to resell it for a 
higher price. — Also termed ticket speculator. 2. An 
investment adviser who buys a security before rec- 
ommending it to clients. 3. A market-maker who 
puts an excessive markup or markdown on a trans- 
action. 


scalping, n. 1. The practice of selling something (esp. 
a ticket) at a price above face value once it becomes 
scarce (usu. just before a high-demand event be- 
gins). 2, The purchase of a security by an investment 
adviser before the adviser recommends that a cus- 
tomer buy the same security. @ This practice is usu. 
considered unethical because the customer's pur- 
chase will increase the security's price, thus enabling 
the investment adviser to sell at a profit. 3. The 
excessive markup or markdown on a transaction by 


scandal 


a market-maker. @ This action violates National As- 
sociation of Securities Dealers guidelines. — scalp, 
vb. 


scandal. 1. Disgraceful, shameful, or degrading acts or 


conduct. 2. Defamatory reports or rumors; esp., 
slander. See SCANDALOUS MATTER. 


“Scandal consists in the allegation of which is 
unbecoming the dignity of the court to hear, or Is contrary 
to or which charges some 


ual, ts also scandalous. The matter alleged, however, 
must be not only offensive, but also irrelevant to the cause, 
however k be, Hf it be pertinent and material to 
the cause the has a right to it. t may often be 
neconenty © false , freud and immo- 
comtiad i treats [sl the change" Eugene goth 
Manual of Equity Pleading and Practice 0-51 (1916). 


scandalous matter. Civil procedure. A matter that is 

both grossly disgraceful (or defamatory) and irrele- 
vant to the action or defense. @ A federal court — 
upon a party’s motion or on its own — can order a 
scandalous matter struck from a pleading. Fed. R. 
Civ. P. 12(f). Cf. nspertinent MaTTER. [Cases: Federal 
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fore not copyrighiable: ® Examples of scénes a faire 
are obvious plot elements and character types. 
(Cases: Copyrights and Intellectual Property 
@12(2).] 


schedule, n. A written list or inventory; esp., a state- 
ment that is attached to a document and that gives a 
detailed showing of the matters referred to in the 
document <Schedule B to the title policy lists the 
encumbrances on the property>. - - schedule, vb. — 
scheduled, adj. 


scheduled injury. See injury. 
scheduled property. See property. 


scheme. 1. A systemic plan; a connected or orderly 
arrangement, esp. of related concepts <legislative 
scheme>. 2. An artful plot or plan, usu. to deceive 


- others <a scheme to delraud cteditors>. 


schism (siz-om or skiz-oni). 1./A breach or rupture; a 
division, esp. among members ofa’ group, as of a 
union. 2. A separation ‘of beliefs and doctrines by 


oa sR ag eee EERIE ER oe met 


persons of the same organized religion, religious : 
denomination, or sect. [Cases: Religious Socicties - 
23, 35. C.J.S. Religious Societies §§ 70, 98-100.) ; 


Civil Procedure 1127; Pleading @=364(4). C.J.S. 
Pleading § 683.) 
scandalous subject matter. Trademarks. A_ word, 
Ihrase, symbol, or graphic depiction that the U.S. 
tent and Trademark Office may refuse to register 
because it is shockingly offensive to social mores. @ 
Although the Lanham Act uses the phrase “immoral, 
deceptive, or scandalous subject matter,” courts have 
not distinguished “scandalous” from “immoral.” 
[Cases: Trade Regulation @-161. C.J.S. Trade-Marks, 
Trade-Names, and Unfair Competition § 159.) 


scandalum (skan-de-lem mag-nay-tem). 
[Law Latin] Hist. Actionable slander of powerful 
people; specif., defamatory comments regarding 
persons of high rank, such as peers, judges, or state 
officials. 
“Words spoken in derogation of a peer, a fudge, or other 
Cea citer of Ge toon which are’ called erandaten 
magnatum, are held more heinous; and, h 
pal ag aniitgae Wg como a Pea Gach her 
common perso! when spoken In disgrace 
and res fe thesacterar they ammount t an atrocious 
injury: s:redressed by an action on the case founded 
on many ancient statutes; as well on behalf of the crown, to 
inflict the ea on the slanderer, as 
on behalf of:thd: party,to recover damages for the Injury 
sustained.” 3; -Blackstone, Commentaries on the 
Laws of England 123-24 (1768). 
scarlet-letter punishment. See shame sanction under 
SANCTION. 7 i 


scarlet-letter sentence. See shame sanction under SANC- 
TION. 


scatter-point analysis. A method for studying the 
effect that sop aide dog changes have on vot- 
ing patterns, involving a plotting of the percentage 
of votes that candidates receive to determine wheth- 
er voting percentages increase or decrease as the 
percentages of voters of a particular race increase or 
decrease. 

scénes 6 faire (sen ah fair). [French “scenes for ac- 


tion") ight. Standard or general themes that are 
common to a wide variety of works and are there- 


“tt has been held that the civil courts are not 
of doctrine, not because such vesth 
ine, nih ergs ha 
ecclesiastical rather also 
cause of the in. between the church and the state 


school, n. 1. An institution of learning and education, 
esp. for children. (Cases: Schools €11. C.J.S. Schools 
and School Districts §§ 4, 74,76, 396-398.] 


“Although the word ‘school’ In its broad sense includes all 
schools or 


of high or tow degree, the 

word ‘schoo!" frequ has been defined in constitutions 

and as ni “hf sched nage reese ob bcbg 
hout nited States 


in used in a statute or other contract, ‘schoo! usually 
does not Include untversities, business colleges, or other 
Institutions of higher education unless the intent to include 
such Institutions {s clearty Indicated.” 68 Am. Jur. 2d 
Schools § 1, at 355 (1993), 


common school. See public school... 

district school. A ‘public.:school:contained in and 
maintained by a school district:,See ScHooL bDis- 
TRICT. ; 

private school. A school maintained by private indi- 
viduals, religious organizations, or corporations, 
funded, at least in part, by fees or tuition, and 
open only to pupils selected and admitted based 
on religious affiliations or other paiticular qualifi- 
cations. [Cases: Schools @1. C.J.S. Sci and 
School Districts §§ 2, 807.] 


public school, An elementary, middle, or high 
school established under state law, regulated by 
the local state authorities in the various political 
subdivisions, funded and maintained by public 
taxation, and open and free to all children of the 
particular district where the school is located. — 
Also termed common school. (Cases: Schools 11. 


oe eee 


CR EE cs Salk ial 


Pe AN Oe 


2 ee CEN EEE TORT: 


eT ee ee a ee 
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C.J.S. Schools and School Districts §§ 4, 74, 76, 
396-398.] 


2. The collective body of students under instruction 
in an institution of learning. 3. A group of people 
adhering to the same philosophy or system of be- 
liefs. 


school board. An administrative body, made up of a 
number of directors or trustees, responsible for 
overseeing public schools within a city, county, or 
district. Cf. soarD oF EDUCATION. [Cases: Schools 
51. CJ.S. Schools and School Districts §§ 110-111.] 


school bond: See sonp(s). 
~eaats 


school district:.A political subdivision of a state, creat- 
ed by the legislature and invested with local powers 
of self-government, to. build, maintain, fund, and 
pi dah thé‘public schools within its territory and to 
otherwise assist the state in administering its edu- 
cational responsibilities. [Cases: Schools €=21. C.J.S. 
Schools and School Districts §§ 14-17, 21.] 


consolidated school district. A public-school district 
in which two or more existing schools have consol- 
idated into a single district. [Cases: Schools €=33. 
C.J.S. Schools and School Districts 8§ 18, 67.) 


school land. See Lanp. 


Science and Technology Directorate. The division of 
the Department of Homeland Security responsible 
for coordinating research and development, includ- 

ing preparing for and responding to terrorist threats 

involving weapons of mass destruction. ® The Di- 

rectorate also works with the Chemical, Biological, 

Radiological, and Nuclear Countermeasures Pro- 

and-the Environmental Measurements Lab in 

ie Department of Energy, the National BW (biolog- 
ical warfare) Defense Analysis Center in the Depart- 
ment of Defense, and the Plum Island Animal Dis- 

ease Center. — Abbr. S & T. 


science of legislation. See LAW REFORM. 


sciendum est (si-en-dem est). [Latin] Roman law. It is to 
be known or understood. @ This phrase often intro- 
duced a particular topic or explanation. 


Sciens et prudéns (st-enz et proo-denz). [Latin] Hist. In 
g. 


full kndwiedgeand understanding. 


scienter (si-en-tor or see-), n. [Latin “knowingly”] 1. A 
degree of knowledge that makes a person legally 
responsible for the consequences of his or her act or 
omission; the fact of an act's having been done 
Aaoeieely esp. as a ground for civil damages or 
criminal punishment. See KNOWLEDGE; MENS REA. 
{Cases: Criminal Law 20; Negligence €=212, 302. 
CJS. Criminal Law §§ 31-33, 35-39; Negligence 
§§ 44, 46-55, 913.] 2. A mental state consisting in an 
intent to deceive, manipulate, or defraud. @ In this 
sense, the term is used most often in the context of 
securities fraud. The Supreme Court has held that 
to establish a claim for damages under Rule 10b-5, a 
plaintiff must prove that the defendant acted with 
scienter. Ernst & Ernst v. Hochfelder, 425 U.S. 185, 96 
S.Ct. 1375 (1976). [Cases: Securities Regulation 
60.45. C.J.S. Securities Regulation § 217.) 


scienter action. A lawsuit in which the plaintiff must 
prove that the defendant acted knowingly or knew 


sclre faclas 


of the danger — e.g., at common law an action for 
damage caused by a domestic animal. See sciENTER. 


scientific creationism. See CREATIONISM. 
scientific evidence. See EVIDENCE. 
scientific knowledge. See KNOWLEDGE. 


scientific method. An analytical technique by which a 
hypothesis is formulated and then systematically test- 
ed through observation and experimentation. 
[Cases: Criminal Law ¢=388.1; Evidence €=555. 
CJ.S. Evidence §§ 597-598, 601, 649, 652, 713.) 


sci. fa. abbr. SCIRE FACIAS. 
seil. abbr. scILICET. 


scilicet (sil-o-set or -sit). [fr. Latin scire ficet “that you 
may know"] That is to say; namely; vipeLiceT. @ Like 
videlicet, this word is used in pleadings and other 
instruments to introduce a more particular state- 
ment of matters previously mentioned in general 
terms. It has never been quite as common, however, 
as videlicet. — Abbr. sc.; scil.; (erroneously) ss. 


SCIN. See self-canceling installment note under NOTE (1). 


scintilla (sin-til-a). A spark or trace <the standard is 
that there must be more than 4 scintilla of evi- 
dence>. Pl. scintillas (sin-til-oz). [Cases: Evidence 
@=597; Federal Civil Procedure 2146. C.J.S. Evi- 
dence §§ 1301, 1304, 1306, 1339.] 


scintilla juris (sin-til-a joor-is). (Law Latin “a spark of 
right”] Hist. A fragment of law or right. @ This refers 
to a figurative expression in the law of uses provid- 
ing a trace of seisin rights to remain in the feoffees 
sufficient to allow contingent uses to be executed 
under the Statute of Uses. It was abolished in the 
Law of Property Amendment Act of 1860. See star. 
UTE OF USES. 


ey ce 
Sitter se. 


scintilla-of-evidence rule. A common-law doctrine 
holding that if even the slightest amount of relevant 
evidence exists on an issue, then a motion for sum- 
mary judgment or for directed verdict cannot be 
granted and the issue must go to the jury. @ Federal 
courts do not follow this rule, but-some states apply 
it. — Also termed scintilla rule. {@ases: Federal Civil 
Procedure €>2146, 2546; Judgméfit €>185(5); Trial 
pera CJ.S. Judgments § 263; Trial §§ 362, 
472.) 


sctre facias (st-ree fay-shee-as). [Law Latifi “you are to 
make known, show cause") A writ requiring the 
person against whom it is issued to appear and show 
cause why some matter of record should not be 
annulled or vacated, or why a dormant judgment 
against that person should not be revived. — Abbr. 
set. fa. [Cases: Scire Facias 1. C.J.S. Seire Facias 
§§ 2-3, 10, 14,] 


’ amicable scire facias to revive a judgment. A writ- 
ten agreement in which a person against whom a 
revival of an action is songht agrees to the entry of 
an adverse judgment. 


scire facias ad audiendum errores (st-ree 
fay-shee-as ad aw-dee-en-dem e-ror-eez). [Law 
Latin “that you cause to know to hear errors’] 
Hist. A common-law writ allowing a party who had 


scire feci 


assigned error to compel the opposing party to 
plead. © It was abolished in 1875. 


scire facias ad disprobandum debitum (si-ree fay- 
shee-es ad dis-proh-ban-dem deb-s-tam). [Law 
Latin “that you cause to know to disprove the 
debt") Hist. A writ allowing a defendant in a 
foreign attachment against the plaintiff to disprove 
or avoid the debt recovered by the plaintiff, within 
a year and a day from the time of payment. 


scire facias ad rehabendam terram (st-ree 
fay-shee-es ad re-ha-ben-dam ter-em), n. [Law Lat- 
in “that you cause to know to recover the land”) 
Hist. A writ allowing a judgment debtor to recover 
lands taken in execution after the debtor has satis- 
fied the judgment. 


scire facias quare restitutionem non (si-ree fay- 
shee-os kwair-ee res-to-t[y}oo-shee-oh-nam. non), n. 
[Law Latin “that you cause to know why restitu- 
tion not”) Hist. A writ for restitution after an 
execution on a judgment is levied but not paid 
and the judgment is later reversed on appeal. 


seize facias sur mortgage (si-ree fay-shee-os sar 
mor-gij), n. [Law Latin “that you cause to know on 
mortgage”) Hist. A writ ordering a defaulting 
mortgagor to show cause why the mortgage 
should not be foreclosed and the property sold in 
execution. [Cases: Mortgages @°388. C.].S. Mort- 
gages § 696.) 
scire facias sur claim (st-ree fay-shee-as 
ser myoo-nis-e-pal klaym), n. [Law Latin “that you 
cause to know on municipal claim”] Hist. A writ 
compelling the payment of a municipal claim out 
of the property to which a municipal lien is at- 
tached. 
scire feci (st-ree fee-st). [Latin “I have caused to 
know”] Hist. The sheriff's return to a writ of scire 
facias, indicating that notice was given to the parties 
against whom the writ was issued. 


scire fiert inquiry (s1-ree fi-a-r1), n. [Law Latin] Hist. A 
writ to ascertain the location of a testator's property 
from an executor, when the sheriff returned nulla 
bona to a writ of execution fieri facias de bonis testatoris. 
See FIERI FACIAS. 

seite (sit). (fr. Latin situs] Archaic. 1. A location; a site. 
2. The site of a capital messuage. 3. A municipal 
ordinance. — Also termed site. 

scofflaw (skof-law). A person who treats the law with 
contempt; esp., one who avoids various laws that are 
not easily enforced <some scofflaws carry manne- 
Sp in their cars in order to drive in the carpool 

ane>. 


scold, n. Hist. A person who regularly breaks the 
peace by scolding people, increasing discord, and 
generally being a public nuisance to the neighbor- 
hood. @ This behavior was formerly punishable in 
various ways, including having an iron bridle fitted 
to the person's mouth. — Also termed common scold; 
objurgatrix. See pranks. (Cases: Criminal Law 
$45.25.) 


scolding bridle. See BRANKs. 
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scope note. In a digest, a précis appearing after a title 
and showing concisely what subject matter is includ- 

ed and what is excluded. 
“tn the Century and Decennial Digests, though not In the 


various of the Key-Number Series, there is 
immed following sach topic title a couple of para- 
graphs are called the sei Bal Nig Riakol ala 
graph of this scope-note shows riefly the of 
subject-matter included under the The second 
shows the ‘Exclusions’ — 1.e., what related mat- 


er has exciuded in order to conto 
— and directs the reader to the r 


ich such related matter be ; a 
litte study of the reel omits tava tee venience 
for a few moments' agin reer ahg pon herr Whoa 
Cee ee 116 (da 


scope of a patent. Patents. The limits of a patent's 
rotection, as defined by the allowed claims. (Cases: 
; oar 165. CJ.S. Patents §§ 283, 287, 290, 293, 


scope of authority. Agency. The range of reasonable 
ower that an agent has been delegated or might 
‘oreseeably be delegated in carrying out the princi- 
pal’s business. See ScOPE OF EMPLOYMENT; RESPONDEAT 
superior. (Cases: Principal and Agent $26, 92-137. 
CHS. A §§ 19, 21-22, 44, 47, 50, 78, 143-165, 
172, 174-242, 248-256, 361, 363-368, 378-379, 
385-386, 388, 390-392, 394, 397, 400, 405-409, 
411, 421, 457, 493-499, 501, 503, 521-526, 531, 
534, 539-541, 546, 548; Architects §§ 21-22, 24.] 


scope of business. The range of activities that are 
reasonably necessary to operate a commercial ven- 
ture successfully, as determined by the nature of the 
venture and the activities of others engaged in the 
same occupation in the same area. : 

scope of employment. The range of reasonable and - § 
foreseeable activities that an employee engages in 
while carrying out the employer's business; the field 
of action in which a servant is authorized to act in 
the master-servant relationship. See RESPONDEAT SUPE- 
RIOR. Cf. COURSE OF EMPLOYMENT; ZONE OF EMPLOYMENT. 
[Cases: Master and Servant €@302.] 


scope-of-work clause. A contractual provision that 
highlights in summary fashion what work is to be 
performed under the contract. 


scorched-earth defense.:.Corporations. An. antitakeover 
tactic by which a target corporation sells its most 
valuable assets or divisionsin order to reduce its 
value after acquisition and thus try to defeat a hostile 
bidder’s tender offer. Cf. CROWN-JEWEL DEFENSE; PAC- 
MAN DEFENSE. 


S corporation. See CORPORATION. 
scot. Hist. A payment; esp., a customary tax. 


soul scot. Hist. Eccles. law. See MORTUARY (3). — Also 
written soul shot 


scotal (skot-al). Hist. An extortionary practice by which © 
forest officers forced people to patronize the officers’ 
alehouses, often in exchange for the officers’ ignor- 
ing forest offenses. ® This practice was prohibited in 
1217 by the Charter of the Forest, ch. 7. — Also 
spelled scotale (skot-ayl). 


scot and lot. Hist. 1. The customary payment of a 


- share of taxes based on one's ability. 2. A municipal 


tax on the right to vote. 


1375 


Scotch marriage. See MARRIAGE (1). 
Scotch verdict. See NOT PROVEN. 
scottare (ske-tair-ee), vb. [Law Latin] Hist. To pay a 
tax. 
SCPA. abbr. SEMICONDUCTOR CHIP PROTECTION ACT. 
scrambling possession. See POSSESSION. 
scrap value. See salvage value under VALUE (2). 
scratching the ticket. A party member's rejection of a 
candidate on a regular party ticket by canceling the 
candidate’s name or by voting for one or more 
nominees of the opposing political party. 
scrawl. See SCROLL (8). 
screening committee. See COMMITTEE. 
screening grand jury. See GRAND JURY. 
screening mechanism. See ETHICAL WALL. 
screen-scraping, n. Intellectual property. The practice of 
extracting data directly from one website and dis- 
playing i it on another website. © The source website's 
database is not used — only the display. Screen- 
scraping may infringe the extracted website-owner's 
copyright in the contents. — screen-scrape, vb. 
scriba (skri-ba), n. [Latin] Roman law. A court or officc 
clerk; a scribe; a secretary. @ In England, the scriba 
regis was the king’s secretary. Cf. NOTARIUS. 
scribe. See SECRETARY (3). 
scribere est agere (skri-ba-ree est aj-o-ree). [Latin] Hist. 
To write is to act. 
“But now i seems cl 


to be agreed, that, by the 
of Edward lil, poe on For 
treason. For 


intention: and tt has been held 
even tn 


treason; for serbere est agere. 
bare words are not the treason, but the deliberate act of 
pple them.” 4 gos Bleckstone, Commentaries on the 
Laws of England 80 (1769). 
Scribes. See AMERICAN SOCIETY OF WRITERS ON LEGAL SUB. 
JECTS. 


scrip. 1. A document that-entitles the holder to re- 
ceive something of value. See Lanp scrip. 2. Money, 
esp. paper money, .ivat is issued for temporary use. 


Internet scrip. 1. Value “that may be exchanged 
over the Internet but may not be exchanged for 
money. @ Internet scrip is analogous to coupons or 
bonus points that can be exchanged by a consumer 
for goods or services but that hive no cash value. 
2. See e-money under Money. — Also termed online 
serip. 

online scrip. See Internet scrip. 


. serip dividend. See piviDEND. 


script. 1. An original or principal writing. 2. Hand- 
writing. 

scripto (skrip-toh). [Latin] Hist. By writing. 

scripto vel juramento (skrip-toh vel jer, 
{Law Latin) Hist. By writ or oath. @ The phrase 
appeared in reference to oie mode of proof required 
in certain cases. 

m indentatum (skri tem in-den-tay-tam). [Law 

es i “indented writing”) Hést. An indenture. 


sea 


serivarius (skri-var-ee-uus). Law Latin. A notary public. 


scrivener (skriv-[a]-ner). A writer; esp., a professional 
drafter of contracts or other documents. 


money scrivener. See MONEY SCRIVENER. 
scrivener’s error. See clerical error under ERROR (2). 


scrivener’s exception. An exemption from the attor- 
ney-client privilege whereby the privilege does not 
attach if the attorney is retained solely to perform a 
ministerial task for the client, such as preparing a 
statutory-form deed. (Cases: Witnesses @=200. C.j.S. 
Witnesses §§ 322-324.] 


scroll, n. 1. A roll of paper; a list..2,.A draft or outline 
to be completed at a later time, 3. A written mark; 
esp., a character affixed to a signature in place of a 
seal. — Also termed (in sense 3) $ivawl 


scruet-roll (skroo-at-rohl). Hist. The record of bail 
accepted in a habeas corpus case. 


scrutator (skroo-tay-tar), 1. [Latin fr. scrutari “to 
search”) Hist. A bailiff or officer who enforces the 
king’s water rights, as by supervising wreckage, flot- 
sam, and jetsam; a customs officer. 


S.Ct. abbr. 1. supREME CouRT. 2. Supreme Court Re- 
porter. 


scutage (skyoo-tij), 2. [fr. Latin scutum “a shield"] Hist. 
1. A monetary payment levied by the king on barons 
as a substitute for some or all of the knights to be 
supplied to the king by each baron. ® This payment 
seems to date from the 12th century, Henry II 
(1154-1189) having levied five scutages in the first 
11 years of his reign. 2. A fee paid by a tenant-in- 
chief by knight-service in lieu of serving in a war. 3. 
A tax on a knight's estate to help furnish the 
army. — Also termed escuage. 

. Shiefd-money, in pegs teuda! law, a 


pra teu of rly eve, paid b tenantin-chief 
leu a ; 
which he owed to the 


knights’ estates rates. Which b -the thirteenth century 
were standardized. King ee ne uent and 
oes Fhe Magna : forbade of 
consent cf a Cy 
was Gviced batunen the King and-tii tenantwawciiel wee 
personal service in the ne tt obsolete 
the fourteenth ce id Walker, The Oxford 

to Law 1121 1980). 


scutagio habendo. See DE SCUTAGIO HABENDO. 
seyra (shy-ra), n. [Law Latin “shire”) Hist. 1. A county; 
shire. 2. A county’s inhabitants. 


S.D. abbr. Southern District, in reference to U.S. judi- 
cial districts. 


s/d bfl. abbr. Sight draft with bill of lading attached. 
See sight draft under prart. 


S.E. abbr. SoUTH EASTERN REPORTER. 


sea. 1. The ocean <on the sea>. 2. A large landlocked 
part of the ocean; a large body of salt water smaller 
than a regular ocean <the Mediterranean Sea>. 3. 
The ocean swell <a rough sea>. 4. An extremely 
latge or extended quantity <a sea of documents>. 


free seas. See high seas. 


seabed 


high seas, The seas or oceans beyond the jurisdic- 
tion of any agent ® Under traditional interna- 
tional law, the high seas began 3 miles from the 
coast; today, the discance is generally accepted to 
be 12 miles. Under the 1982 U.N. Convention on 
the Law of the Sea, coastal shores now have a 
200-mile exclusive economic zone. — Also termed 
free seas; open seas; main sea. (Cases: Criminal Law 
€=97(3); International Law @=5, 7. C.J.S. Criminal 
Law § 164; International Law §§ 14-20, 23-24.) 


main sea. Archaic. The open ocean; high seas. 
navigable sea. See NAVIGABLE SEA. 


territorial sea. See territorial waters. under WATER. 


seabed. The sea floor;.the. ground underlying the 
ocean, over which. nations may assert sovereignty, 
esp. if underlying their territorial waters. 


sea brief. See spa LETTER. : 
seagoing vessel. See VESSEL. 


seal, n. 1. A fastening that must be broken before 
. access can be obtained; esp., a device or substance 
that joins two things, usu. making the seam impervi- 
ous. — Also termed common-law seal. 2. A piece of 
wax, a wafer, or some other substance affixed to the 
paper or other material on which a promise, release, 
or conveyance is written, together with a recital or 
expression of intention by which the promisor, re- 
leasor, or grantor manifests that a piece of wax, 
wafer, or other substance is a seal. © The pre of 
a seal is to secure or prove authenticity. 3. A design 
embossed or stamped on paper to authenticate, con- 
firm, or attest; an impression or sign that has legal 
consequence when applied to an instrument. [Cases: 
Seals 1. C.J.S. Seals §§ 2-3.] 
. after 
ee Oe a Sata iy ant a 
nobility to of seal 


have statutes giving: effect-tp. one or more such : 
Restatement of Contracts § 96 cmt. a (1979). 


“The time-honoured form of seal was a blob of wax at the 


necessary for a seal, and mark or Impression on the 
pape was sufficient as long as it was made with the 
ntention of affixing a seal. Recent cases have been 
willing to find the necessary in circumstances 
where courts In the past would almost certainly have de- 
clined; so much so that ft may now be the common Iaw that 
a document purporting to executed as a deed but 


corporate seal. A seal adopted by a corporation for 
executing and authenticating its corporate and 


In which the seal Is ‘recognized now 


of which the Secretary of State is the custodian. — 
Also termed sea! of the United States. (Cases: United 
States §.5.] 2. The official seal of a particular’ 
state. — Also termed seal of the state; stale seal. 
[Cases: States €>23. CJ.S. States § 39.] 3. The 
official seal of Great Britain, of which the Lord 
Chancellor is the custodian. 


notary seal. See NOTARY SEAL. 


private seal. A corporate or individual seal, as 
distinguished from a public seal. (Cases: Seals € 1. 
CJ.S. Seals §§ 2-3.) 


ublic seal. A:seal used to certify. documents be- 
onging to a public authority or government bu- 
reau. > ° 
quarter seal. A seal (originally a quarter section of 
the great seal) maintained in the Scotch chancery 
to be used on particular grants from the Crown. 
See great seal (3). 
seal of the state. See great seal (2). 
seal of the United States. See great seal (1). 
state seal, See great seal (2). 
pa hd seal, A plastic or paper disk, usu. red or 
gold, affixed to a legal document as a substitute for 
a wax seal. @ Wafers are more common in the 
U.K. than in the U.S. — Sometimes shortened to 
wafer. 
seal, vb. 1. To authenticate or execute (a document) 
by use of a seal. 2. To close (an envelope, etc.) 
tightly; to prevent access to (a document, record, 
etc.). 


sea lane. Int'l & maritime law. A designated course or 
regularly used route for ships, esp. in restricted 
waters such as harbors and straits. @ Although sea 
lanes have obvious safety advantages, they were long 
resisted by sea captains, who saw them as a threat to 
their freedom to navigate. 


sea law. See MARITIME LAW. 


sealed and delivered. See siGNED, SEALED, AND DELIV- 

sealed bid, See Bip «). es on 

sealed-container rule. Products liability.“'The praels 
‘that a seller is not liable for-a defective product if the 
seller receives the .product from the manufacturer 
and sells it without knowing of the defect or having 
a reasonable opportunity to inspect the product. 
(Cases: Products Liability €=9, Sales €=430. C_J.S. 
Products Liability §§ 16-17; Sales § 289.] 


sealed contract. See contract under seal under Con. 
TRACT. 


sealed instrument. At common law and under some 
statutes, an instrument to which the bound party has 
affixed a personal seal, usu. recognized as providing 
indisputable evidence of the validity of the underly- 
ing obligations. ¢ The common-law distinction be- 
tween sealed and unsealed instruments has been 
abolished by many states, and the UCC provides that 
the laws applicable to sealed instruments do not 


1376 
le instruments, (Cases: Corporations @=51. 
C.J.S. Corporations § i06.] 
great seal. 1. The official seal of the United States, 
3 
4 
| 
i 
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apply to contracts for the sale of goods or negotiable 
instruments. UCC § 2-203. See contract under seal 
under contract. [Cases: Contracts 736; Seals <1. 
CJ.S. Contracts § 76; Seals §§ 2-3.] 

“At common law, the seal served to render documents 

Indisputable as to the terms of the underlying obligation, 
thereby dispensing with the necessity of witnesses; the 
sealed Instrument was considered such rellable evidence 
that it actually became the contract Itsetf — called a ‘spe- 
clalty’ — the toss of which meant loss of all rights of the 
obligee against the obligor. The seal also had many cther 
consequences at common law, some of which have been 
retained in jurisdictions which still recognize the seal..... In 
states where the seal fs still nized, Its primary tegal 
significance. is often the application of a longer statute of 
lImitationg “to actions on sealed instruments.” 69 Am. Jur. 
2d Seals $°2, at 617-18 (1893). 
“tn medieval England.a wax seal may have performed [the 
functions.‘of a formality) tolerably well. But [n the united 
States ‘few le owned or used a seal and the ritual 
deterlorated to the point that wax was dispensed with and 
rele Rlatge Aegrengieorsliag re lines of their stan- 
dard forms with the printed [ ‘LS.’ for locus sigilii 
(place of the seal). Perfunctory Invocation of the rutes for 
sealed documents called into gral the seal’s utility in 
making promises enforceable." E. Allan Famsw tees. 
ing Your Mind: The Law of Regretted Decisions 46 (1 : 


sealed-record statute. See CONFIDENTIALITY STATUTE. 
sealed testament. See mystic will under WILL. 

sealed verdict. See VERDICT. 

sealed will. See mystic will under wiLt. 


sea letter. Hist. A manifest issued during a war by 
authorities of a port where a neutral vessel is fitted, 
certifying the vessel's nationality, specifying the na- 
ture of and destination of the vessel's cargo, and 
allowing the vessel to sail under the neutral flag of 
its owner. @ The last sea letter was issued at the Port 
of New York in 1806, and the use of sea letters was 
discontinued by proclamation of President James 
Madison. — Also spelled sea-letter. — Also termed sea 
brief; sea pass; passport. 
“Our laws require masters of vessels, on entering a port for 
traffic, to lodge with the consul their registers, sea-tetters, 
and passports ...." Theodore D. Woolsey, tian to 
the Study of intamational Law 161-62 (5th ed, 1878). 
sealing of records. The act or practice of officially 
preventing -access to particular (esp. juvenile-crimi- 
nal) records,.in the absénce of'a court order. Cf. Ex- 
PUNGEMENT -OF. RECORD. (Cases: Records @=32. C.].S. 
Records §§ 65, 67-73.] 


seal of cause. Scots law. The seal of a burgh court, by 
which a royal burgh could, consistently with its 
charter powers, create a subordinate corporation by 
charter. @ The seal of cause was most common! 
used to create charitable corporations and craft 
guilds. 


seal of the state. See great seal (2) under SEAL. 
seal of the United States. See great seal (1) under SEAL. 


seaman. Maritiwe law. Under the Jones Act and the 
Longshore and Harbor Workers’ Compensation Act, 
a person who is attached to a navigating vessel as an 
une below the rank of officer and contributes 
to the function of the vessel or the accomplishment 
of its mission. © Seamen’s injuries are covered under 
the Jones Act and the general maritime law. — Also 
termed crew member, mariner; member of a crew. See 


search 


jones act. Cf. stevepore. [Cases: Seamen @2. C.J.S. 
Seamen §§ 2-3, 155.] 
“The Jones Act plaintiff must be a ‘seaman’ who |s Injured 


tion, Impossible to oy: After a half-century of litigation the 
answer to the riddle fs not apparent. The Supreme Court 
has altemated between giving the term ‘seaman’ an ex- 
ceedingly broad construction and giving it a much narrower 
one. ntly defendants have been encouraged to 
2, [n all but the most obvious cases, that plaintiff is not 
a and that the-action must be dismissed. 
Thus there has always been, there‘ continues to be, and 
presumably there will go on being’a‘substantial volume of 
seproasing lon of this Gram Giimore & 
‘err fy The -Law of raity..§6-21, at 328 (2d ed. 


“The traditional seaman is a ‘iember of the crew of a 
m t vessel .... However, 


their functions to the transportation of goods over water. 


Co. v. Robison, 266 F.2d 769 (&th Cir. 1959), the 

Circuit held that floating driiling structures are ‘vessels’ and 
that the amphibious oll workers aboard them are entitled to 
the seaman's remodies against thelr employers and the 
operators of the ‘vessels’ on which they are employed.” 
Gan en eee 178-80 (2d ed. 


able-bodied seaman. An experienced seaman who is 
qualified for all seaman’s duties and certified by an 
inspecting authority. — Abbr. AB; ABS. — Also 
termed able seaman; bluewater seaman. [Cases: Sea- 
men © 11, 29. CJ.S. Seamen §§ 113-121, 123, 
132-133, 148.} ; 2% 


merchant seaman. A sailor employed by a private 
vessel, as distinguished from one employed in 
public or military service. (Cases: Seamen 2. 
CJ.S. Seamen §§ 2-3, 155.] 


ordinary seaman. A seaman who has some experi- 
ence but who is not proficient.enough to be classi- 
fied as an able-bodied seamafi., — Abbr. OS; OD. 
(Cases: Seamen: @11,".429. CJ.S.  Seamen 
§§ 113-121, 128, 132-133, 498} 
seaman’s will, See soldier's will under witt. 
sea pass. See SEA LETTER. 


search, n. 1. Criminal procedure. An examination of a 
person’s body, property, or other area that the per- 
son would reasonably be expected to consider as 
private, conducted by a law-enforcement officer for 
the purpose of finding evidence of a crime. @ Be- 
cause the Fourth Amendment prohibits unreason- 
able searches (as well as seizures), a search cannot 
ordinarily be conducted without probable cause. 
[Cases: Searches and Seizures €-13. C.J.S. Searches 
and Seizures §§ 8, 13, 20, 23, 70, 72.] 

“tt must be nized that whenever a police officer ac- 
costs an Individual and restrains his freedom to walk away, 
he has ‘seized’ that person, And it is nothing less than 
sheer torture of the lish language to suggest that a 
prided gelrong @ outer surfaces of a person's 
clothing over his or her body in an attempt to find 
is not a ‘ Ohio, 392 U.S. 


a “” Tary v. Ohio, 1, 16, 
88 SCL 1868, 1877 (1968) (Warren, J.). 


search 


administrative search. A search of public or com- 
mercial oa carried out by a regulatory au- 
thority for the purpose of enforcing compliance 
with health, safety, or security regulations. @ The 
probable cause required for an administrative 
search is less stringent than that required for a 
search incident to a criminal investigation. — Also 
termed regulatory search; oer search. (Cases: 
Searches and Seizures $79. C.J.S. Searches and 
Seizures §§ 99-101, 189.] 


border search. 1. A a oo ane border 
of a country, esp. ata int, for the purpose 
of Secluding illegal aliens ced canecaband [Cases: 
Aliens $53.8; Customs Duties @126(1). C.J.S. 
Aliens §§ 70, 169-170; Customs Duties §§ 225, 
228-229, 231,] 


are ; 
” Charles H. Whiebread, Criminal Procedure 


§ 12.02, at 227 (1680). 
2. Loosely, a search conducted near the border of 


a country. ® Generally, searches near the border , 
are treated no differently from those cunducted | 


elsewhere in the country. 


checkpoint search. 1. A search anywhere on a mili- 
tary installation. 2. A search in which police offi- 
cers set up roadblocks and stop motorists to ascer- 
tain whether the drivers are intoxicated. 


Chimel search. Sec protective search. 


consent search. A search conducted after a person 
with the authority to do so voluntarily waives 
Fourth Amendment i ny ® The government has 
the burden to show that the consent was given 
freely — not under duress. Bu uv. North Car- 
olina, 391 U.S. 543, 548-49, 83 S.Ct. 1788, 1792 
(1968). — Also termed consensual search. [Cases: 
Searches and Seizures @171-186. C.J.S. Searches 
and Seizures §§ 111-127.] 
“The voluntariness cf a consent to search ts ‘to be deter- 
mined from the totality of circumstances.' neck- 
loth v. Bustamorite, 412 U.S. 218, 83 S.Ct. 204 nie ae 
Among the factors to be considered In determi ‘the 
effectiveness of an alleged consent to search are whether 


however, as each casa 
on Rs own facts.” Jerold H. Israel & Wayne R. 
on Criminal Procedure in a Nutshell 141-42 (6th ed. 


constructive search. A subpoena of a corporation's 
records. 
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“{It 's settled that the so-called ‘constrictive search’ in- 
in an administrative subpoena of corporate books 


or 
records constitutes a ‘search’ or ‘seizure’ within the mean- 
ing of the Fourth Amendment.” 88 Am. Jur. 2d Searches 
and Seizures § 44, at 674 (1993). 


emergency search. A warrantless search conducted 
by a police officer who has probable cause and- 
reasonably believes that, because of a need to 
protect life or property, there is not enough time 
to obtain a warrant. See EMERGENCY DOCTRINE (3). 


exigent search (eks-e-jant). A warrantless search 
carried out under exigent circumstances, such as 
an imminent danger to human life or a risk of the 
destruction of evidence. See exigent circumstances 
under cigcumsTANce. [Cases: es and Seizures 
ar C.J.S. Searches and Seizures §§ 14, 57-61, 
illegal search. See unreasonable search, 

inventory search. A cOmplete seatch of an arres- 
tee’s person before that:person is booked into jail. 
@ All possessions found are typically held in police 
custody. [Cases: Automobiles €=349.5(12); Con- 
trolled Substances @ 117; Searches and Seizures 
58. C.J.S. Motor. Vehicles § 1334; Searches and 
Seizures § 77.) 

no-knock search. A search of property by the police 
without knocking and announcing their presence 
and purpose before entry. @ A no-knock search 
warrant may be issued under limited circum- 
stances, as when a prior announcement would 
probably lead to the destruction of the objects 
searched for, or would endanger the safety of the 
police or another person. [Cases: Controlled Sub- 
stances €°153.] 


private search. A search conducted by a private 
aihey rather than by a law-enforcement officer. © 

tems found during a private search are- generally 
admissible in evidence if the person conducting 
the search was not acting at the direction of a law- 
enforcement officer. [Cases: Searches and Seizures 
$33. C.J.S. Searches and Seizures §§ 23, 43.] 


protective search. A search of a detained suspect 
and the area within the suspect’s immediate con- 
trol, conducted to protect the arresting officer's 
safety (as from. a concealed -weapon) an often to 
preserve evidence. @ A ‘protective. search..can be 


-conducted without a warrant. Chimel v. California, 


395 U.S. 752, 89 S.Ct. 2034 (1969). — Also termed 
search incident to arrest; Chimel search (sho-mel). 
[Cases: Arrest 63, 63:5(8); Searches and Seizures 
70. C.J.S. Arrest §°40; Searches and Seizures 
§§ 88-89.) 


regulatory search. See administrative search. 
search incident to arrest. See protective search. 
sector search. See zone search. 


shakedown search. A usu. random and warrantless 
search for illicit or contraband material (such as 
weapons or drugs) in a prisoner’s cell. — Often 
shortened to s . [Cases: Prisons @>4(7). 
C.J.S. Prisons and Rights of Prisoners §§ 58, 60, 
74-75.) 


strip search, A search of a person conducted after 
that person's clothes have been removed, the pur- 


pose usu. being to find any contraband the person 
mighe be hiding. [Cases: Controlled Substances 
126.) 


unreasonable search. A search conducted without 
probable cause or other considerations that would 
make it legally permissible. — Also termed illegal 
search. 


voluntary search. A search in which no duress or 
coercion was applied to obtain the defendant's 
consent. See consent search. 


warranted search. A search conducted under au- 
thority of a search warrant. 


warrantless search. A search conducted without 
obtaining:"'a_ proper: warrant. @ Warrantless 
searches are permissible under exigent circum- 
stances or when conducted incident to an arrest. 
See exigent circumstances under CIRCUMSTANCE; pro- 
lective search. 


zone search. A search of a crime scene (such as the 
scene of a fire or pedo) by dividing it up into 
specific sectors. — Also termed sector search. 


2. An examination of public documents or records 
for information; esp., TITLE SEARCH. 3. Int'l law. The 
wartime process of = and erred the 
contents of a merchant vessel for contraband. @ A 
number of treaties regulate the manner in which 
the search must be conducted. See RIGHT OF SEARCH. 
[Cases: War and National Emergency 20. C.J.S. 
War and National Defense §§ 26, 26] 


search-and-seizure warrant. See SEARCH WARRANT. 


search book. A lawbook that contains no statements of 
the law but instead consists of lists or tables of cases, 
statutes, and the like, used simply to help a research- 
er find the law. © Most indexes, other than index- 
‘digests, are search books. 


search committee. See COMMITTEE. 


search incident to arrest. See protective search under 
SEARCH. 


search of patentability. See PATENTABILITY SEARCH. 


search report. ‘Patents. A ‘list of prior-art documents 
cited by the patent examiner duririg the -patent 
application's preliminary:examination. 

search warrant. Criminal law. A judge's written order 
authorizing a law-enforcement officer to conduct a 
search of a specified place and to seize evidence. See 
Fed. R. Crim. P. 41. — Also termed search-and-seizure 
warrant. See WARRANT (1). [Cases: Searches ‘and Sei- 
let 101. C.J.S. Searches and Seizures §§ 128-132, 

J 


anticipatory search warrant. A search warrant 

on an affidavit showing probable cause that 
evidence of a certain crime (such as illegal drugs) 
will be located at a specific place in the future. 
[Cases: Searches and Seizures €°122. C.J.S. 
Searches and Seizures § 172.) 


blanket search warrant. 1. A single search warrant 
that authorizes the search of more than one area. 
2. An unconstitutional warrant that authorizes the 
seizure of everything found at a given location, 
without specifying which items may be seized. 


seaward 


covert-entry search warrant, A warrant authorizing 
law-enforcement officers to clandestinely enter pri- 
vate premises in the absence of the owner or 
occupant without prior notice, and to search the 
premises and collect intangible evidence, esp. pho- 
tographs and eyewitness information. @ Although 
previously used in federal criminal investigations, 
these types of warrants were first given express 
statutory authority b; the USA Patriot Act. 18 
USCA § 3103a. Information gathered while exe- 
cuting a sneak-and-peek warrant can later be used 
to support a search warrant under which physical 
evidence can be seized. — Also termed sneak-and- 
peek search warrant; surreptitious-entry search warrant. 


no-knock search warrant. Agsearch warrant that. 
authorizes the police to enter premises without 
knocking and’ announcing tH@ji* presence and pur- 
pose before entry because a prior announcement 
would lead to the destruction of the objects 
searched for or would endanger the safety of the 
police or another person. Cf. KNOCK-AND-ANNOUNCE 
RULE. (Cases: Searches and Seizures ¢°143.1. 
C.J.S. Searches and Seizures §§ 195-201.] 


sneak-and-peek search warrant. See covert-entry 
search warrant. 


rook ono gai search warrant. See covert-entry 
search warrant. . 


sea reeve (see reev). Hist. An officer appointed to 
watch the shore and enforce a lord's maritime rights, 
including the right to wreckage. 


sea rover. 1. A person who roves the sea for plunder; 
a pirate. 2. A pirate vessel. 


Sears-Cumpco doctrine. The principle that Congress, 
by passing copyright, trademark, and patent laws, 
has preempted some state-law protection of informa- 
tion that is not protected by those statutes. Sears, 
Roebuck & Co. v. Stiffel Co., 376 U.S. 225, 84 S.Ct. | 
784 (1964); Compco Corp. v. Day-Brite Lighting Inc., 
376 U.S. 234, 84 S.Ct. 779 (1964). @ The doctrine 
reflects a congressional policy decision that public 
access to information outweighs private economic 
incentives to collé¢t and disseminate it. It limits how 
far states may protect against;/misappropriation. 
(Cases: Copyrights and‘Intellecttial Property ¢>109. 
C.J.S. Copyrights ‘and Intellectual Property a5 104, 108.) 


-seasonable, adj. -Within.the timé-agreed on; within a 


reasonable time <seasonable performance of the 
contract>. . 


seasonal employment. See EMPLOYMENT. 


seat, n. 1. Membership and privileges in an organiza- 
tion; esp., membership on a securities or commodi- 
ties exchange <her seat at the exchange dates back 
to 1998>. [Cases: Exchanges @7. C.J.S. Exchanges 
§ 15.] 2. The center of some activity <the seat of 
government>. 

seated land. See Lanp. 

seat of government. The nation’s capital, a state capi- 
tal, a county seat, or other location where the princi- 
pal offices of the national, state, and local govern- 
ments are located. [Cases: Counties 27; States 
22. CJ.S. Counties § 46; States § 38.] 


seaward. See CUSTOS MARIS. 


seaworthy 


seaworthy, adj. (Of a vessel) properly equipped and 
sufficiently strong and tight to resist the perils rea- 
sonably incident to the voyage for which the vessel is 
insured. ® An implied condition of marine-insurance 
licies, unless otherwise stated, is that the vessel will 
be seaworthy. [Cases: Seamen €9; Shipping 80, 
121. CJ.S. Seamen § 33; Shipping §§ 177, 179-180, 
195, 321-322, 324.] — seaworthiness, n. 


seaworthy vessel. See vessz1.. 
SEC. abbr. SEcuRITIES AND EXCHANGE COMMISSION. 
sec. abbr, Section. See SECTION (1). 


secession. The process or act of withdrawing, esp. 
from a refigious or political association <the seces- 
sion from the established church> <the secession of 
11 states at the time of the Civil War>. 


seck (sek), adj. Hist. 1. Lacking the right or remedy of 
distress. 2. Lacking profits, ‘usu. due to a reversion 
without rent or other service. See rent seck under 
RENT (2). 


second, n. Parliamentary law. 1. A statement by a 
member other than a motion’s maker that the mem- 
ber also wants the assembly to consider the motion 
<Is there a second to the motion?>. 2. Criminal law 
A person who directs, assists, or supports another 


engaged in a duel. See pug. (2). — second, vb. 
Second Amendment. The constitutional amendnient, 


ratified with the Bill of Rights in 1791, guaranteeing - 


the right to keep and bear arms as necessary for 
securing freedom through a well-regulated militia. 
See RIGHT TO BEAR ARMS. (Cases: Weapons 1. C.J.S. 
Weapons §§ 1-8, 61-62.) 


secondary, adj. (Of a position, status, use, etc.) subor- 
dinate or subsequent. 


secondary, n. Hist. An officer of the courts of the 
King's Bench and common pleas, so called because 
he was next to the chief officer. © By the Superior 
Courts (Officers) Act (1837), the secondary office was 
abolished. St. 7 Will. 4; 1 Vict., ch. 30. 

secondary abuse. See ABUSE. 

secon activity. Labor law. A union's picketing or 
boycotting a secondary or neutral party, with the 
goal of placing economic pressure on that party so 
that it will stop doing business with the employer 
that is the primary subject of the labor dispute. @ 
Secondary activities are forbidden by the Labor- 
Management Relations Act. 29 USCA § 158(b)(4). 

See. boycott under: BOYCOTT; picket- 

ing under PICKETING. Cf. pRiMaRY activity. [Cases: 

Labor Relations @ 344. CJ.S. Labor Relations 

§§ 309-313, 315-319, 323.] 


secondary affinity. See AFFINITY. 
secondary amendment. See AMENDMENT (8). 


secondary assumption of risk. See ASSUMPTION OF THE 
RISK. 


secondary authority. See AUTHORITY (4). 


secondary beneficiary. See contingent beneficiary (2) 
under BENEFICIARY. : 


secondary boycott. See BovcorT. 
secondary consideration. See SECONDARY FACTOR. 
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secondary conveyance. See CONVEYANCE. 

secondary creditor. See CREDITOR. 

secondary devise. See allernative devise under DEVISE. 
secondary distribution. See pistRiBUTION. 
secondary easement. See EASEMENT. 


secondary enforcement. See secondary right under 
RIGHT. 


secondary evidence. See EVIDENCE. 


secondary factor. (usu. pl.) Patents. Objective evidence 
that courts consider in determining a patent claim's 
nonobviousness. @ Secondary factors include “com- 
mercial success, long-felt but unsolved need, failure 
of others, and unex results.” Graham uv. John 
Deere Co., 383 U.S. 1,.17-18, 86°S.Ct. 684, 694 
(1966). — Also termed:secondary consideration. (Cases: 
Patents 36.1. C.J.S. Patents §§ 87-88, 98-99.) 


secondary insured. See'.additional insured under 1n- 
SURED. 


secondary insurer. See excess insurer under INSURER. 


secondary invention. Patents. An invention that uses 
or incorporates established elements or combinations 
to achieve a new and useful result. [Cases: Patents 
174. C.J.S. Patents § 308.) 


secondary lender. A wholesale mortgage buyer who 
purchases first mortgages from banks and savings- 
and-loan associations, enabling them to restock their 
money supply and loan more money. 

secondary liability. See LIABILITY. 

secondary-line competition. See vertical competition un- 
der COMPETITION. 

secondary-line injury. Antitrust. Under the price-dis- 
crimination provisions of the Robinson-Patman Act, 
the act of hindering or seeking to hinder competi- 
tion among a seller's renparay leet | selling substan- 
tially the same products at favorable prices to one 

of customers, to the 


customer, or a select grou 
detriment of others. 15 USCA § 13(a). @ A second- 
ary-line injury, which refers to competition among 
the seller’s customers, is distinguishable from a pri- 
mary-line injury, which refers to the anticompetitive 
effects that predatory Pricing has on the direct com- 
petitors of the seller. Cf. pRIMARY-LINE INJURY. 
secondary market. See MARKET. 
secondary meaning. Intellectual . A special 

sense that a cradémark-or tradename for a business, 
goods, or services has acquired even though the 
trademark or tradename was not originally protecta- 
ble. © The term does not refer to a subordinate or 
rare meaning, but rather to a later meaning that has 
been added to the original one borne by the mark or 
name and that has now become in the market its 
usual and primary meaning. — Also termed apr 
meaning; trade meaning. (Cases: Trade R tion 
478. C.].S. Trade-Marks, Trade-Names, and Unfair 
Competition §§ 101-102, 118.) 

“Seco meaning ts association, . tt 

only in the minds of those of the ube wie have een at 

known or have heard of a brand of goods by some name or 

sign and havi the two In thelr minds.” Harry D 


C) A 
ll Law of Unfair Competition and Trade Marks 106 
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secondary mortgage market. See MORTGAGE MARKET. 
secondary motion. See MOTION (2). 

secondary obligation. See OBLIGATION. 

secondary offering. Sec OFFERING. 


secondary party. Comme?cial law. 1. A party not pri- 
marily liable under an instrument, such as a guaran- 
tor. [Cases: Bills end Notes €=49; Guaranty $33. 
C.J.S. Bills and Notes; Letters of Credit §§ 24-25.) 2. 
The drawer or indorser of a negotiable instrument. 

secondary picketing. See PICKETING. 

secondary register. See SUPPLEMENTAL REGISTER. 

secondary reserve ratio. See RESERVE RATIO. 

secondary fight. See RIGHT. 

secondary strike. See STRIKE. 

secondary term. Oil & gas. The term of an oil-and-gas 
lease after production has been established, typically 

- lasting “as long thereafter as oil and gas is produced 
from the premises.” See HABENDUM CLAUSE; PRIMARY 
TERM. 

secondary trading. See TRADING. 

secondary use. See shifling use under use (4). 

second chair, n. A lawyer who helps the lead attorney 
in court, usu. by examining some of the witnesses, 
arguing some of the points of law, and handling 
parts of the voir dire, opening statement, and clos- 
ing argument <the young associate was second chair 
for the fraud case>. — second-chair, vb. 


second-collision doctrine. See CRASHWORTHINESS DOC- 
“TRINE. 


second cousin. See COUSIN. 


second-degree amendment. See secondary amendment 
- under AMENDMENT (8). 


second-degree manslaughter. See involuntary man- 
slaughter under MANSLAUGHTER. 


second-degree murder. See MURDER. 


second-degree principal. See principal in the second 
degree undet PRINCIPAL @). . 


second deliverance. See DELIVERANCE. 
second delivery. See DELIVERY. - 
second distress. See DISTRESS. 
secondhand evidence. See HEARSAY. 


second-impact doctrine. See CRASHWORTHINESS DOC. 
TRINE. 


second lien. See L1EN. 


second-look doctrine. 1. wAil-aND-SEE PRINCIPLE. 2. An 
dla that courts use to monitor the continuing 
effectiveness or validity of an earlier order. © For 
example, a ony court may reconsider a waiver of 
alimony, and a federal court may reconsider a law 
that Congress has passed a second time after the first 
law was struck down as unconstitutional. 


second mortgage. See MORTGAGE. 
second offense. See OFFENSE (1). 
second-parent adoption. See aAnorTion. 


Secretary of Defense 


second-permittee doctrine. J/nsurance. The principle 
that, when a third person is allowed to use an 
insured’s car by permission granted by someone else 
to whom the insured gave permission to use the car, 
the third person's use of the car will be a permissive 
use, under the insured’s automobile-liability-insur- 
ance policy, as long as that use falls within the scope 
of the permission originally given by the insured. 
(Cases: Insurance 2666. C.J.S. Insurance 
§§ 1051-1052.) 


seconds, n. Commercial law. Goods that are defective or 
sreP poeta because they do not meet a recog- 
nized standard. __ : 


second surcharge. See SURCHARGE, 
second-tier patent. See UTILITY MODEL. 
second user. See JUNIOR USER. 


secrecy. The state or ning of being concealed, esp. 
from those who would be affected by the conceal- 
ment; hidden. 


secret, n. 1. Something that is kept from the knowl- 
edge of others or shared only with those concerned. 
See STATE SECRET; TRADE SECRET. 2. Information that 
cannot be disclosed without a breach of trust; specif., 
information that is acquired in the attorney-client 
relationship and that either (1) the client has re- 
quested be kept private or (2) the attorney believes 
would be embarrassing or likely to be detrimental to 
the client if disclosed. © Under the ABA Code of 
Professional Responsibility, a lawyer cannot reveal a 
client’s secret unless the client consents after full 
disclosure. DR 4-101. Cf. CONFIDENCE (8). [Cases: At- 
torney and Client ¢32(13). C.J.S. Atorney and Client 
§§ 51-52.) 


secretarius (sek-ra-tair-ee-as), n..[Law Latin] See apo. 
CRISARIUS. 

secretary. 1. An administrative assistant. 2. A corpo- 
rate officer in charge of official correspondence, 
minutes of board meetings, and records of stock 
ownership and transfer. — Also termed clerk of the 
corporation. [Cases: Corporations €=302. C.J.S. Conpo- 
rations § 470.) 3. Parliament law. An officer 
charged with recording a déliberative assembly's 
proceedings. — Also termed clerk; recorder; recording 
secretary; recording officer; scribe, ; 

corre: secretary. An officer in charge of an 
organization's correspondence, usu. including no- 
tices to members. ° 

financial s . 1. An officer in charge of bill- 
ing, collecting, and accounting for dues from the 
members. 2. TREASURER. 

General. The chief administrative officer of 
the United Nations, nominated by the Security 
Council and elected by the General Assembly. 

of Agriculture. The member of the Presi- 
dent’s cabinet who heads the U.S. Department of 
Agriculture. 

Secretary of Commerce. The member of the Presi- 
dent's cabinet who heads the U.S. Department of 
Commerce. 

of Defense. The member of the President's 
cabinet who heads the U.S. Department of Defense. 


Secretary of Education 


of Education. The member of the Presi- 
dent's cabinet who heads the U.S. Department of 
Education. 


secretary of . A diplomatic officer appointed 
as secretary or assistant, usu. to an ambassador or 
minister plenipotentiary. 

Secretary of Energy. The member of the President's 
cabinet who heads the U.S. Department of Energy. 


Secretary of Health and Human Services. The mem- 
ber of the President’s cabinet who heads the U.S. 
Department of Health and Human Services. 


of Homeland Security. The member of the 
President’s-cabinet who heads the U.S. Department 
of Homeland Security. 


Secretary of Housing and Urban Development. The 
member of the President's cabinet whe heads the 


U.S. Department of Housing and Urban Develop- . 


ment. 


Secretary of Labor. The member of the President's 
cabinet who heads the U.S. Department of Labor. 


secretary of legation. An officer employed to attend a 
_ foreign mission and perform certain clerical duties. 


Secretary of State. 1. The member of the President's 
cabinet who heads the U.S. Department of State. @ 
The Secretary is the first-ranking member of the 
cabinet and is also a member of the National Securi- 
ty Council. He or she is fourth in line of succession 
to the presidency after the Vice President, the 
Speaker of the House, and the President pro tem- 
pore of the Senate. [Cases: United States @40. 
C.J.S. United States §§ 58-60.) 2. A state government 
official who is responsible for the licensing and in- 
corporation of businesses, the administration of elec- 
tions, and other formal duties. ¢ The secretary of 
state is elected in some statcs and appointed in 
others. 

of the Interior. The member of the Presi- 
dent's cabinet who heads the U.S. Department of the 
Interior. 


Secretary of the Treasury. The member of the Presi- 
ea 


dent's cabinet who h the U.S. Department of the 
Treasury. 
of rtation. The member of the Pres- 


ident’s cabinet who heads the U.S. Department of 
Transportation. © ‘ 

Secretary of Veterans Affairs. The member of the 
President's cabinet who heads the U.S. Department 
of Veterans Affairs. 


secret ballot. See BALLOT (2). 
secret diplomacy. See DIPLOMACY. 


secrete (si-kreet), vb. To conceal or secretly transfer 
(property, etc.), esp. to hinder or prevent officials or 
creditors from finding it. 


secret equity. See latent equity under EQUITY. 
secret evidence. See EVIDENCE. 


secretion of assets. The hiding of property, usu. for 
the purpose of defrauding an adversary in litigation 
or a creditor. 


secret lien. See LIEN. 


1382 


secret partner. See PARTNER. 

Secret Service. See UNITED STATES SECRET SERVICE. 
secret sesalon. See executive session under SESSION (1). 
secret testament. See mystic will under wit. 

secret trust. See TRUST. 

secret will. See mystic will under wiLt. 


secta (sek-ta), x. [Latin““suit”] 1. Roman law. A group 
of followers, as of a particular religion or school of 
philosophy, law, etc.; a religious sect. 2. Hist. People 
whom a plaintiff must bring to court to support the 
plaintiff's case. 3. Hist. A lawsuit. 


secta ad molendinum. See DE SECTA AD MOLENDINUM. 


secta curiae (sek-ta kyoor-ee-ee). {Latin “suit of 
court”) Hist. Attendance at court, esp. by feudal 
tenants, who are obligated to attend the lord’s court 
as jurors or parties. 

secta facienda per illam- habet eniciam partem 
(sek-ta fay-shee-en-doa peLikain kwee hay-bot‘inishe 
ee-em pahr-tam), n. (Law Latin “suit to be per- 
formed by her who has the eldest part”) Hist. A writ 
ordering the eldest heir or coparcerer to perform 
suit and services for all the coneirs or coparceners. 

secta regalis (sek-ta ri-gay-lis). [Latin “king's suit’’] 
Hist. An obligation to attend the sheriffs court twice 
a year, so called because it had the same functions 
and jurisdiction as the king's court. 

sectarian, adj. Of or relating to a particular religious 
sect <sectarian college>. 


sectatoris (sek-to-tor-is), n. [Latin] Roman law. A sup- 
porter of a candidate for office, who accompanied a 
candidate during a campaign, primarily to impress 
voters. Pl. sectatores. 

secta unica tantum facienda pro pluribus haereditati- 
bus (sek-te yoo-ne-ka tan-tem fay-shee-en-de proh 
ploor-a-bes he-red--tay-ta-bes), n. [Law Latin “one 
suit alone to be performed for several inheritances”] 
Hist. A writ exempting the eldest heir, distrained by 
a lord to perform several services for the coheirs, 
from performing all services but one. 


section. 1. A distinct part or division of a writing, esp. 
a legal instrument. — Abbr. §; sec.; s. 2. Real estate. A 


piece of land containing: 640 acres, or one square - 


mile. @ Traditionally, public lands in<the United 
States were divided into 640-acre squares, each one 
called a “section.” — Also termed section of land. 


half section. A piece of land containing 320 acres, 
laid off either by a north-south or by an east-west 
line; half a section of land. 

quarter section. A piece of land containing 160 
acres, laid off by a north-south or east-west line; 
one quarter of a section of land, formerly the 
amount usu. granted to a homesteader. — Often 
shortened to quarter. 


Section 8 affidavit. See DECLARATION OF USE. 


Section 8 and 15 affidavit. See comBineD § 8 AND § 15 
AFFIDAVIT. 


Section 8 and 15 declaration. See COMBINED § 8 AND § 15 
AFFIDAVIT. : 
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Section 8 declaration. See DECLARATION OF USE. 


section 8(f) agreement. Labor law. A labor contract 
that is need between an employer in the con- 
struction business and a union that cannot demon- 
strate that it represents a majority of the employees 
at the time the contract is executed. 29 USCA 
§ 158(f). © This is an exception to the general rule 
that an employer need only negotiate with a union 
that can demonstrate majority status. It was enacted 
in part because of the nature of the construction 
industry, in which the employers may have several 
different jobs in different parts of the country, the 
jobs are typically completed in a relatively short 
time, and'the workforce is often transient. Since the 
workforce‘ gften does not have sufficient ties to a 
particular employer to petition for a certification 
election, section 8(f) agreements are directed toward 
providing a certain level of protection in recognition 
of that fact. But section 8(f) agreements are not 
equivalent to collective-bargaining agreements. For 
example, the employer can legally repudiate the 
agreement at any time, and the employees may not 
legally picket to enforce the agreement. The main 
protection such an agreement provides is a mone- 
tary obligation, which can be enforced, if necessary, 
in federal court. And if the union achieves majority 
status, the section 8(f) ment will essentially 
become a fully enforceable collective-bargaining 
agreement. 


Section 15 affidavit. See DECLARATION OF INCONTESTABIL- 
ITY. 


Section 15 declaration. See DECLARATION OF INCONTEST- 
ABILITY. 


Section 43(a) action. Trademarks. A private cause of 
action codified in the Lanham Trademark Act and 
covering a broad spectrum of deceptive trade prac- 
tices, including passing off, false advertising, trade- 
dress infringement, trademark dilution, and cyberpi- 
racy. 15 USCA § 1125(a). 

Section 101 rejection. See REJECTION. 

Section 102 rejection. See REJECTION. 

Section 103 rejection. See REJECTION. 

Section 112 rejection. See vague-and-indefinite rejection 
under REJECTION. 

section of land. See sEcTION (2). 


sectis non faciendis (sek-tis non fay-shee-en-dis). See 
DE SECT IS NON FACIENDIS. 


sector ‘(sek-tor), n. [Latin] Roman law. A successful 
bidder at a public auction. Pl. sectores. 


sector search. See zone search under SEARCH. 


secular, adj. Worldly, as distinguished from spiritual 
<secular business>. ; 


secular clergy. 1. Clergy who have no particular 
religious affiliation or do not belong to a particular 
religious denomination. 2. Clergy who live in their 
arishes and minister there, as contrasted with regu- 

ar clergy who live in monasteries. 


secundum (si-kan-dem), adj. [Latin] Roman law. Ac- 
cording to; in favor of, as in secundum actorem (“in 
favor of the plaintiff’). 


secundum vires hereditatis 


secundum aequum et bonum (si-kon-dem ee-kwom et 
boh-nam). [Latin] Hist. According to what is just and 
good. 

secundum allegata et probata (si-kon-dam al-a-gay-ta et 
‘pra-bay-ta). [Latin] Hist. According to what is alleged 
and proved. 

secundum artem (si-kan-dam ahr-toem). [Latin] Hist. 
According to the art or trade. 

secundum bones mores (si-kan-dem boh-nohs mor-eez). 
[Latin] Hist. According to good usages; customary. 

secundum bonum et aequum (so-kon-dam boh-nam et 

- ee-kwam). [Latin] ‘Hist. According to that which is 
good and equitable: “eS 

secundum chartam conficiendath’ (se-ken-dem kahr- 
tem kan-fish-ee-en-dam). [Law Latin] Hist. According 
to a charter to be granted. Cf. secunpuM TENOREM 
CHARTAE CONFECTAE. ; 


secundum consuetudinem manerii (si-ken-dem_ kop- 
swe-t[y]oo-da-nem me-neer-ee-1). [Law Latin] Hist. 
According to the custom of the manor. 


secundum formam chartae (si-kon-dam for-mam kahr- 
tee). [Law Latin] Hist. According to the form of the 
charter. 


secundum formam doni (si-kan-dam for-mam doh-ni). 
{Latin) Hist. According to the form of the gift or 
grant. 

secundum formam statuti (si-ken-dem for-mam. ste- 
t{yJoo-ti). [Law Latin] Hist. According to the form of 
the statute. 


secundum legem communem (si-kan-dem lee-jam ke- 
myoo-nam). [Law Latin] Hist. According tq the com- 
mon law. ‘ 

secundum domicilii, vel loci contractus (so-kon- 
dem lee-jam dom-s-sil-ee-1, vel loh-st kon-trak-tas). 
(Law Latin] Hist. According to the law of the domi- 
cile or of the place where the contract was entered 
into. See LEX LOCI CONTRACTUS. 

secundum méteriam subjectam (s>:kon-dem mo-teer- 
ee-om sob-jek-tam). [Latin] Hi? According to the 
subject matter. a“ mae . 

secundum naturam (si-kan-dem nighuur-om). {Latin] 
According to nature. oe 

secundum normam legis (si-ken-dom nos-moam lee-jis). 
[Latin] Hist. According to the rule of law; by rule of 
law. ; 


secundum regulam (si-ken-dam reg-ya-lam). [Latin] 
Hist. According to the rule; by rule. ; 

secundum subjectam materiam (si-kon-dem seb-jek-tani 
me-teer-ee-om). [Law Latin] Hist. According to the 
subject matter. 

secundum tenorem chartae confectae (so-ken-dem ta- 
nor-em kahr-tee kon-felt-tee). [Latin] Hist. According 
to the tenor of the charter already granted. Cf. sec- 
YNDUM CHARTAM CONFICIENDAN. 


secundum vires hereditatis (so-kan-dam vi-reez ha-red- 
i-tay-tis). [Law Latin] Hist. According to the extent of 
the inheritance. 


secundum vires Iinventarii 


secundum vires inventarii (so-ken-dem vi-reez in-ven- 
tair-ee-1). (Law Latin] Hist. According to the extent 
of the inventory. 


secured, adj. 1. (Of a debt or obligation) supported or 
backed by security or collateral. (Cases: Secured 
Transactions $2. CJ.S. Secured Transactions §§ 7, 
9-10, 22, 27.] 2. (Of a creditor) protected by a 
pledge, mortgage, or other encumbrance of Proper: 
ty that helps ensure financial soundness and confi- 
dence See security. (Cases: Mortgages $22. C.].S. 
Morigages §§ 73-75, 77.] 


secured bond. See Bonn (3). 

secured claim. See CLAIM (6). 

secured creditor. See CREDITOR. 

secured debt. See pest. 

secured loan. See LOAN. 

secured note. See Nuit (1). 

secured party. See secured creditor under CREDITOR. 


secured transaction. A business lla agp by which 
a buyer or borrower gives collateral to the seller or 
lender to guarantee payment of an obligation. © 

- Article 9 of the UCC deals with secured transactions. 
See’ SECURITY AGREEMENT. [Cases: Secured Transac- 
eons @1. CJ.S. Secured Transactions §§ 3, 7-9, 23, 
37.) 


securjtas (si-kyoor-i-tas), n. [Latin] 1. Roman law. Secu- 
rity; freedom from liability after performance. 2. 
Civil law. A release. 

securitatem inveniendi (si-kyoor-i-tay-tam in-vee-nee- 
en-di), n. [Law Latin] Hist. A writ from the Crown 
requiring subjects to find security to ensure that they 
would not leave the kingdom without the Crown’s 
permission. @ 1t was replaced by ne exeat regno. See 
NE EXEAT. 

securitate (si-kyoor-i-tay-tee pay-sis), n. [Law 
Latin “of security of the peace”) Hist. A writ for 
someone fearing ily harm from another, as when 
the person has been threatened with violence. — 
Also termed securilatis pacis; writ of threats. 


securities act. A federal or state law protecting the 
public by regulating the registration, offering, and 
trading of securities. See SECURITIES ACT OF 1933; SECU- 
RITIES EXCHANGE ACT OF 1934; BLUE-SKY LAW. : 


Securities Act of 1933. The federal law regulating the 
registration and initial: pe offering. of securities, 
with an emphasis.on full public disclosure of finan- 
cial and other information. 15 USCA 
§§ 77a-77aa. — Also termed Securittes Act, 1933 Act. 
Cases: Securities Regulation €711.10-30.15. C.J.S. 
Securities Regulation §§ 8, 23, 35-102.) 


Securities and Exchange Commission. The five-mem- 
ber federal agency that regulates the issuance and 
trading of securities to protect investors against 
fraudulent or unfair practices. @ The Commission 
was established by the Securities Exchange Act of 
1934. — Abbr. SEC. [Cases: Securities oe 
8 1-89. C.J.S. Securities Regulation §§ 242-253.) 

Securities and Investment Board. See FINANCIAL SER- 
VICES AGENCY. — Abbr. SIB. 


securities broker. See BROKER. 
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securities exchange. I. A marketplace or facility for 
the organized purchase and sale of securities, esp. 
stocks. 2. A group of people who organize them- 
selves to create such a marketplace; EXCHANGE (5). — 
Often shortened to exchange. — Also termed stock 


exchange. (Cases: Exchanges @=1. C.J.S. Exchanges. 


8§ 2-3.) 


regional securities . A securities exchange 
that focuses on stocks and bonds of local interest, 
such as the Boston, Philadelphia, and Midwest 
stock exchanges. 


Securities prise Act of 1934. The federal law 
regulating the public trading of securities. @ This law 
provides for periodic disclosures by issuers of securi- 
ties and for the registration and supervision of secu- 
rities exchanges and brokers, and re; roxy 
solicitations. The Act also established the SEC. 15 
USCA §§ 78a et seq. — ‘Also termed e Act; 
1934 Act. [Cases: rities tion @=35.10- 
67.15. C.J.S. Securities Regulation §§ 103-241, 273.] 


Securities Investor Protertion Act. A 1970 federal law 
establishing the Securities Investor Protection Cor- 
poration that, although not a governmental agency, 
is designed to protect investors whose brokers and 
dealers are in financial trouble. — Abbr. SIPA. 15 
USCA §8§ 78aaa et seq. [Cases: Securities Regulation 
@185.10-185.21. C.J.S. Securities Regulation §§ 308~ 
$22.] 


Securities Investor Protection Corporation. A federal- 
ly chartered corporation established under the Secu- 
rities Investor Protection Act to protect investors and 
help brokers in financial trouble. — Abbr. SIPC. See 
SECURITIES INVESTOR PROTECTION ACT. (Cases: Securities 
Regulation @ 185.11. CJ.S. Securities j 

08.] 


securities-offering distribution. See DISTRIBUTION. 


securitizable, adj. 1. Of, relating to, or constituting the 
class of obligations that a creditor (originator) may 
ackage and sell to others for corporate pu 
OF an asset) capable of being rapidly converted 
cash, as with commercial-loan receivables and trade 
accounts receivable. 


securitize, vb. To convert (assets) into negotiable secu- 
tities for resale in the financial market, allowing the 
issuing financial institution to remove assets from its 
books and thereby improve its capital ratio and 
liquidity while caakin g new loans with the security 
, proceeds. — securitized,: adj. — securitization, n. 


security, n. 1. Collateral given or pledged to guaran- 
tee the fulfillment of an obligation: oO, the assur- 
ance that a creditor will be repaid (usu. with interest) 
any money or credit extended to a debtor. [Cases: 
Secured Transactions @°11, 115. C.J.S. Secured 
Transactions §§ 3, 11, 84.] 2. A person who is bound 
by some type of guaranty; surety. 3. The state of 
being secure, esp. from danger or attack. 4, An 
instrument that evidences the holder’s ownership 
rights in a firm (e.g., a stock), the holder's creditor 
relationship with a firm or ae en (e.g., a 
‘ bond), or the holder's other rights (e.g., an option). 
@ A security indicates an interest based on an invest- 
ment in a common enterprise rather than direct 
participation in the enterprise. Under an important 
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statutory definition, a security is any interest or 
instrument relating to finances, including a note, 
stock, treasury stock, bond, debenture, evidence of 
indebtedness, certificate of interest or participation 
in a profit-sharing agreement, collateral trust certifi- 
cate, preorganization certificate or subscription, 
transferable share, investment contract, voting trust 
certificate, certificate of deposit for a security, frac- 
tional undivided interest in oil, gas, or other mineral 
rights, or certificate of interest or oe in, 
temporary or interim certificate for, receipt for, 
guarantee of, or warrant or right to subscribe to or 
purchase any of these things. A security also includes 
any put, call, straddle, option, or privilege on any 
security, certificate of deposit, group or index of 
securities, Or. any such device entered into on a 
national securities exchange, relating to foreign cur- 
rency. 15 USCA § .77b(1). — Also termed (in sense 
4) evidence of indebtedness, evidence of debt. Cf. SHARE (2); 
stock (4). (Cases: Corporations 63.1, 470; Securi- 
ties Regulation 5, 249. CJS. ‘ations 
§§ 664-665; Securities Regulation §§ 9, 384-387, 
389-390, 392.] 


“Securitles differ from most other commodities In which 
have no intrinsic vatue in themselves — 


“What do the following have In common: scotch whisky, 
setf-improvement courses, cosmetics, beavers, 


| one Seuat coverai ls ais > the broad statutory: definiti 
* coverage fo the : on 

of a ‘security’ .....° 1 Thomas ls 

Law of Securities Regulation § 1.5, at 28-29 (3d ed. 1995). 
adjustment security. A stock or bond that is issued 
during a corporate reorganization. @ The security 
holders’ relative interests are readjusted during 
this process. ° 
assessable security. A security on which a charge or 
assessment covering the obligations of the issuing 
company is made. @ Bank and insurance-company 
stock may be assessable. 


asset-backed security. A debt security (such as a 
bond) that is secured by assets that have been 
pooled and secured by the assets from the pool. 


bearer security. An unregistered security payable 
to the holder. Cf. bearer bond under sonp (3). 


callable security. See redeemable security. 


certificated security. A security that is a recognized 
investment vehicle, belongs to or is divisible into a 
class or series of shares, and is represented on an 
instrument payable to the bearer or a named 
person. UC 8-102(a)(4). [Cases: Corporations 
S294. C.J.S. Conporations § 172.) 


collateral security. 1. A security, subordinate to and 
given in addition to a primary security, that is 


security 


intended to guarantee the validity or convertibility 
of the primary security. 2, COLLATERAL (2). 


consolidated security. (usu. pl.) A security issued in 
large enough numbers to provide the funds to 
retire two or more outstanding issues of debt 
securities. 

conversion security. The security into which a con- 
oe security may be converted, usu. common 
stock. 


convertible security. A security (usu. a bond or 
preferred stock) that may be exchanged by the 
owner for another security, esp. common stock 
from the same company, and ‘usu. at a fixed price 
on a specified date. — Also termed (specif.) convert- 
ible ; convertible stock. (Cases: Securities Regula- 
tion $53. 16(10).] 

coupon security. A security with“detachable interest 
aan oie that the holder must present for payment 
as they mature. © Coupon securities are usu. in’ 
denominations of $1,000, and they are negotiable. 
Sperre Corporations €=472. C.J.S. Corporations 

| . 


debt security. A security representing funds bor- 
rowed by the corporation from the holder of the 
debt obligation; esp., a bond, note, or debenture. @ 
Generally, a debt security is any security that is not 
an sh be security. See BOND (3). [Cases: Securities 
Regulation @5.12, 5.13, 250. C.J.S. Securities Reg- 
ulation §8§ 22-23, 388, 394.} 


dematerialized security. See uncertificated security. 


divisional security. A special type of security issued 
to finance a particular project. 


equity security. A security representing an.owner- 
ship interest in a corporation, such as a:share of 
stock, rather than a debt interest, such as a bond; 
any stock or similar security, or any security that is 
convertible into stock or similar security or carry-. 
ing a warrant or right to subscribe to or purchase 
stock or a similar security, and any such warrant 
or right. (Cases: Corporations 3.1; Securities 
hg tion $5.25. C.J.S. Securities Regulation 


peaks security. A:security that:need not be regis- 
tered under the provisions ofttli¢ Securities Act of 
1933 and is exempt-from the margin requirements 
of the Securities Exchange Act of 1934. (Cases: 
Securities Regulation €14.10-14.40. C.J.S. Securi- 
ties Regulation §§ 23, 51-61, 69.] 


fixed-income security. A security that pays a fixed 
rate of return, such as a bond with a fixed interest 
rate or a preferred stock with a fixed dividend. 
(Cases: Corporations 156, 473. C.J.S. Conpora- 
tions §§ 158, 670.) 


government security, A security issued by a govern- 
ment, a government agency, or a government 
corporation; esp., a security (such as a Treasury 
bill) issued by a U.S. government agency, with the 
implied backing of Congress. — Also termed gav- 
ernment-agency security; security. (Cases: Secu- 
rities Regulation €=5.29; United States S=91. 
C.J.S. Securities Regulation § 25;. United States 
§§ 164, 167.] 


security 


heritable security. Scots law. A debt instrument 
secured by a charge on heritable property. — Also 
termed inheritable security. See heni bend under 
BOND (2). 
high-grade security. A security issued by a company 
of sound financial condition and having the ability 
to maintain good earnings (e.g., a utility company 
security). 
rid security. A security with features of both a 
lebt instrument (such as a bond) and an equity 
interest (such as a share of stock). @ An example of 
a hybrid security is a convertible bond, which can 
be exchanged for shares in the issuing corporation 
and is.subject to stock-price fluctuations. 
’ investment security. An instrument issued in bearer 
or registered form as a type commo i 
as a medium‘-for investment and evidencing a 
share or other-interest in the property or enter- 
prise of the ‘issuer. (Cases: Securities Regulation 
5.10, 252. C_J.S. Securities Regulation §§ 3, 9-10, 
33, 381-382, 384-386, 392.) 


junior security. A security that is subordinate to a 
senior security. 

landed security. A mortgage or other encumbrance 
affecting land. (Cases: Mortgages 1. C.J.S. Mort- 
gages §§ 2-6.) 

letter security. See restricted security. 

listed . A security accepted for trading on a 
securities exchange. @ The issuing company must 
have met the SEC’s registration requirements and 
complied with the rules of the particular ex- 
change. — Also termed listed stock. See DELISTING. 
[Cases: Exchanges @ 13.10. CJ.S. Exchanges 
§§ 17-18.] 


long-term security. 1. A new securities issue with an 
initial maturity of ten years or more. 2. On a 
balance sheet, a security with a remaining maturity 
- of one year or more. 

low-grade security. A security with low investment 
quality. © Low-grade securities usu. offer higher 
yields to attract capital. See high-yield bond under 
BOND (8). * 

marginable security. A security that can be bought 
on margin. —Also termed margin stock. See Mar- 
GIN. if 

margined security. A security that is bought on 
margin and that serves as collateral in a margin 
account. See MARGIN. 


marketable security. A security that the holder can 
readily sell on a stock exchange or an over-the- 
counter market. 


eoneereracte? security. A security (esp. a pass- 
through security) backed by mortgages. See 


stripped mortgage-backed security. (Cases: Securities 
Regulation € 5.13. C.J.S. Securities Regulation 
§ 23.] 


municipal security. See municipal bond under BOND 
(3). 


_personal s 
ment of a debt, evidenced 
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noucallable security. A security that cannot be re- 
deemed, or Lought back, at the issuer's option. — 
Also termed (specif.) noncallable bond. 


nonmarketable security. 1. A security that cannot be 
sold on the market and can be redeemed only by 
the holder. 2. A security that is not of investment, 
quality. 
outstanding security. A security that is held by an- 
investor and ranges been redecuied by the ieenitig 
corporation. 
pass-through security. A security that passes 
through payments from debtors to investors. @ 
rough securities are usu. assembled and 
sold in to investors by private lenders 
who deduct a service fee before passing the princi- 
pal and interest payments through to the inves- 
tors. : : : 
ecurity. 1. acy mat for the repay- 
y a-pledge or note 
binding a natural person, as distinguished from 
pre rty. 2. A person’s legal right to enjoy life, 
th, and reputation. 
public security. A negotiable or transferable securi- 
ty that is evidence of government débt. 


real security. The security of mortgages or other 
liens or encumbrances upon land. See COLLATERAL 
7 ; a Mortgages @ 1. C.J.S. Mortgages 


redeemable security. Any security, other than a 
short-term note, that, when presented to the is- 
suer, entitles the holder to receive a share of the 
issuer's assets or the cash equivalent. — Also 
termed callable ity. 


registered security. 1. A security whose owner is 
recorded in the Cauer’s hooks. ° The issuer keeps 
a record of the current owners for purposes of 
sending dividends, interest payments, proxies, and 
the like. 2. A security that is to be offered for sale 
and for which a registration statement has been 
submitted. — Also termed (specif.) registered stock. 
[Cases: Securities Regulation @°11.10-11.50. C,J.S. 
Securities Regulation §§ 8, 35-49, 63, 69-72.) 


ae security. A security that is not registered 
withthe SEC and therefore may not be sold 
publicly unless specified: conditions are met. © A 
restricted security is usu: acquired’in a nonpublic 
transaction in which thé buyer gives the seller a 
letter stating the buyer’s.jntent to hold the stock as 
an investment rather than resell it. — Also termed 
restricted stock; letter security; letter stock; unregistered 
Security. ; 

senior security. A security of a class having priority 
over another class as to the distribution of assets or 
the payment of dividends. 15 USCA § 77r(d)(4). 


shelf security. A security that is set aside for shelf 
registration. 
short-term security. A bond or note that matures 
and is payable within a brief period (often one 
year). 

é ive security. A security that, as an invest- 
ment, involves a risk of loss greater than would 


{ 
5 
| 
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usu. be involved; esp., a security whose value 
depends on proposed or promised future pro- 
motion or development, rather than on present 
tangible assets or conditions. 


stripped mortgage-backed security. A derivative se- 
curity providing distributions to classes that re- 
ceive different proportions of either the principal 
or interest payments from a pool of mortgage- 
backed securities. —- Abbr. SMBS. See ‘mortgage- 
backed security. 


structured security. (usu. pl.) A security whose cash-. 


flow characteristics depend on one or more index- 
es, or that has an embedded forward or option, or 
a security’for which an investor's investment re- 
turn and the issuer's payment obligations are con- 
tingent onsor highly. sensitive to, changes in the 
value of he underlying. assets, indices, . interest 
rates, or cash flows. SEC Rule -434(h) (17 CFR 
§ 230.434(h)). 


treasury security. See treasury stock under STOCK. 


uncertificated security. A share or other interest in 
property or an enterprise, or an obligation of the 
issuer that is not represented by an instrument but 
is. registered on the issuer's books. UCC 
§ 8-102(a)(18). @ This term was called uncertified 
Security in earlier versions of the UCC. — Also 
cermed (in BrE) dematerialized security. 


unlisted security. An over-the-counter security that 
is not registered with a stock exchange. — Also 
termed unlisted stock. 


unregistered security. See restricted security. 
voting security. See voting stock under stock. 


when,issued security. A gin Cine can be traded 
even though it has not yet been issued. @ Any 
transaction that takes place does not become final 
until the security is issued. 


worthless security. A security that has lost its value, 
for which a loss (usu. capital) is allowed for tax 
nurposes. IRC (26 USCA) § 165. (Cases: Internal 
Revenue €3429,] 


xero-cou -decurity. A security (esp. a bond) that 
is issued at.a‘large discount but pays no interest. @ 
The face value of the bond is payable at maturity. 


security 5 STE An agreement that creates or 
provides for an interest in specified real or personal 
property to guarantee the performance of an obli- 
tion. @-It must provide for a security interest, 
escribe the collateral, and be signed by the debtor. 
The agreement may include other important cove- 
nants and warranties. (Cases: Secured Transactions 
@=41-51. C.J.S. Secured Transactions §§ 37-49.) 


Security Council. A panera organ of the United 
Nations, consisting o: five permanent members (Chi- 
na, France, Russia, the United Kingdom, and the 
United States) and ten additional members elected 
at stated intervals, charged with the responsibility of 
maintaining international peace and security, and 
esp. of preventing or halting wars by diplomatic, 
economic, or military action. © The nonpermanent 
members are elected from each of the world’s major 
regions, based on a distribution formula. (Cases: 


sedato anlmo 


International Law € 10.45. C.J.S. international Law 
§§ 59-65.] 


security deposit. See DEPOSIT (3). 


security for costs. Money, property, or a bond given 
to a court by a plaintiff or an appellant to secure the 
payment of court costs if that party loses. [Cases: 
Costs €105, 302; Federal Civil Procedure €2732. 
C.J.S. Costs §§ 59, 63; Criminal Law §§ 1742-1743.] 


security grade. See SECURITY RATING. 
security grading. See SECURITY RATING. 
security interest. A. property interest created by 


. agreement or. by.operation of law-to secure perform- 


ance of an obligation.(esp. repayment of a debt). @ 
Although the UCC limits the creation of a security 
interest to personal property, the-Bankruptcy Code 
defines the term to mean “a lien created by an 
agreement.” 11 USCA § 101(51). (Cases: Secured - 
Transactions € 2, 11. C.J.S. Secured Transactions 
§§ 3, 7, 9-11, 22, 27.] 


perfected security interest. A security interest that 
complies with the statutory requirements for 
achieving priority over a trustee in ban 

and unperfected interests. @ A perfected interest 
may also have priority over another interest that 
was perfected later in time. See rerrecr. (Cases: 
Secured Transactions 81-96, 138-145. C.J.S. Se- 
cured Transactions §§ 8, 50-51, 53-77, 88, 90-102, 
105-107, 118.] 


purchase-money security interest. A security interest 
that is created when a buyer uses the lender's 
money to make the purchase and immediately 
gives the lender security (UCC § 9-103); a security 
interest that is either (1) taken or retained by the 
seller of the collateral to secure all or part of its 
price or (2) taken by a person who by making 
advances or incurring an obligation gives value to - 
enable the debtor to acquire rights in or the use of 
collateral if that value is in fact so used. @ If a 
buyer’s purchase of a boat, for example, is fi- 
nanced by a bank that loans the amount of the 
purrs price, the bank’s security interest in the 
t that secures the loan is’4: purchase-money 
security interest. — Abbr. PMSI: — Also termed 
purchase-money interest. (Cases:..Secured Transac- 
"tions 83, 146. C.J.S. Secured Transactions §§ 10, 
55, 103-105.] 


unperfected security interest. A security interest 
held by a creditor who has not established priority 
over any other creditor. © The only priority is over 
the debtor. (Cases: Secured Transactions =] 39. 
C.J.S. Secured Transactions § 91.] 


security rating. 1. ‘The system for grading or classify- 
ing a security by financial strength, stability, or risk. 
e aia such as and Poor's and Moody's 
grade securities. — termed security grade; security 
grading; security rate. 2. The classification that a given 
security is assigned to under this system. 


secus (see-kes). [Latin] Otherwise; to the contrary. 


sedato animo (si-day-tch an-e-moh). [Latin] With stat- 
ed or settled purpose. 


se defendendo 


se defendendo (see def-en-den-doh), adv. [Law Latin] 
In self-defense; in defending oneself <homicide se 
defendendo>. 


Mbps lad lovey puta hear Rags ed 

It excuseth from death, yet it excuseth not the forfetture 
ea ae Me ee oe 
Iture.” 1 Hale P.C. 478. 


sedentary work. See WORK (1). 
sedente curia (si-den-tee kyoor-ee-9). [Latin] The court 
sitting, during the court sitting. 


sede plena (see-dee plee-no). [Latin] Hist. The see 
being filled. © This term indicated that a bishop’s see 
was not vacant. 


sederunt. See ACT OF SEDERUNT. 
sedes (see-deez),.n. [Latin “a seat} 1. Roman law. A 


rivate residence. 2. Roman law. Judicial office; the 


nch. 3. Hist..A'see; a bishop's dignity. 


sede vacante (see-dee vé-kan-tee). [Law Latin] Hist. ° 


The benefice being vacant. 
sedge flat. A tract of land below the high-water mark. 


sedition, x. 1. Ana ment, communication, or oth- 
er preliminary activity aimed at inciting treason or 
some lesser commotion against public authcrity. 2. 
Ad aimed at inciting or producing — and 
likely to incite or produce — imminent lawless ac- 
tion. @ At common law, sedition included defaming a 
member of the royal family or the government. The 
difference between sedition and treasun is that the 
former is committed by preliminary steps, while the 
latter entails some overt act for carrying out the 
plan. But of course, if the plan is merely for some 
small commotion, even accomplishing the plan does 
not amount to treason. Cf. TREASON. (Gases: Insurrec- 
tion and Sedition @1. C.J.S. Riot; Insurrection 

§ 20.) — seditious, adj. 
“Sedition — This, perhaps the vai of all offences 
known to the Crininal Law, is detned-es the speaking of 

disaffection against 


of words calculated to excite the 

a3 established, to procure the alteration 

of It by means, or to incite person to 
commit a crime to the disturbance of the or to raise 
or to between 

differont classes of the cumemunty. A of sedition Is, 
ricelly, of the chief by Government, 
pecialty at the end of the eighteenth and the beginning of 
nineteenth century, strove to pt critics. It 

fs evident that the vagueness of the “ts'a‘danger to 
the liberty of theisubject, . : ‘of Justice 
can be Induced ‘to take a view favourabje. td the Govem- 
“ment.” Edward’ Jenks, The Book of English Law 136 (P.B. 


Fairest ed., 6th ed. 1987). ~ 


Sedition Act. Hist. A 1798 federal statute that prohib- 
ited the malicious publication of defamatory material 
about the government, Congress, or the President. ¢ 
The act expired in 1801. 


seditious conspiracy. See CONSPIRACY. 
seditious libel. See Liset. 
seditious speech. See SPEECH. 


sed non allocatur (sed non al-e-kay-tar). [Law Latin] 
Hist. But it is not allowed or upheld. © This phrase 
was formerly used to indicate the court's disagree- 
ment with the arguments of counsel. 

sed per curiam (sed por kyoor-ee-om). [Latin] But by 
the court. © This Elec used to introduce: (1) a 
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statement made by the court disagreeing with coun- 
sel’s arguments; or (2) the opinion of the whole 
court when different from the opinion of the single 
judge immediately before quoted. 


sed (sed kweer-ee). [Latin] But inquire; exam- 
ine this further. © This remark indicates that the 
correctness of a particular statement is challenged. 


seduction. The offense that occurs when a man en- 
tices a woman of previously chaste character to have 
unlawful intercourse with him by means of persua- 
sion, solicitation, promises, or bribes, or other means 
not involving force. @ Many states have abolished 
this offense for persons over the age of legal consent. 
Traditionally, the parent of a young woman had an 
action to recover damages for the loss of her ser- 
vices. But in measuring damages, the jury could 
consider not just the loss of services but also the 
distress and anxiety that-the parent:had suffered in 
being deprived of her’ comfort and companionship. 
Though seduction was not a crime at common law, 
many American states made it a statutory crime until 
the late 20th century. [Cases: Seduction €=29-54.] 


sed vide (sed vi-dee). [Latin] But see. @ This remark, 
followed by a citation, directs the reader's attention 
to an authority or a statement that conflicts with or 
contradicts the statement or principle just given. — 
Also termed but see. : 

see, n. The area or district of a bishop's jurisdiction 
<the see of Canterbury>. 

seed money. Start-up money for a business ven- 
ture. — termed front money; front-end money. 


seeming danger. See DANGER. 
segregation, n. 1. The act or process of separating. 


punitive segregation. The act of removing a prison- 
er from the prison population for placement in 
separate or solitary confinement, usu. for disciplin- 
ary reasons. —- Also termed punitive isolation. 
[Cases: Prisons @13(5). C.J.S. Prisons and Rights of 
Prisoners §§ 21, 25-27.] 


2. The unconstitutional policy of separatin le 
on. the basis of color, sationality, Fsigion: Ori the 
like. [Cases: Civil Rights €=1033; Constitutional 
Lay ©9214; Schools ¢=13(5). C.J.S. Civil Rights 
§§ 18, .20, 23-24, 109-110; Consttutional Law 
-§ 717.] — segregate, vb—~- segregative, adj. 


' de facto segregation. Segregation that occurs with- 
out state authority, usu. on the basis of socioeco- 
nomic factors. [Cases:-: Civil Rights 1033(1); 
Schools @°13(5). CJ.S. Ctuil Rights §§ 18, 20, 
23-24, 109-110.] 
de jure segregation. Segregation that is permitted 
by ‘aw: (Cases: Civil Rights €>1033(1); Schools 
13(5). CJ.S. Civil Rights §§ 18, 20, 23-24, 
109-110.] 

seignior (seen-yar), n. [Law French] Hist. An owner of 

something; a lord of a fee or manor. — Also spelled 

seigneur (seen- or sayn-yar); seignor. See SEIGNIORY. 
seignior in gross (seen-yor in hs), ». [Law 
French] A lord having no manor but enjoying the 
other rights of lordship. 
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seigniorage (coem- yer 3). n. [Law French] 1. Hist. The 
tenure existing between lord and vassal. 2. Hist. A 
prerogative of the Crown; specif., the charge for 
coining bullion into money; mintage. 3. A royalty. 4. 
A profit. 


seignioress (seen-yar-es or -is), n. [Law French] Hist. A 
female superior; a lady. 


seigniory (seen-yer-ee), n. [Law French] Hist. 1. The 
‘rights and powers of a lord; esp., a grantor’s re- 
tained right to have the grantee perform services in 
exchange for the transfer of land. 2. A lord’s domin- 
ions; a feudal or manor lordship; esp., land held 
subject to such a retained right in the grantor. — 
Also spelled sejgnory, 


seigniory:in:gross (seen-yar-ee in grohs). See reput- 
ed manor tnder MANOR: - 


seignory. See SEIGNIORY. 


seise (seez), vb. To invest with seisin or establish as a 
holder in fee simple; to put in possession <he be- 
came seised of half a section of farmland near Tu- 
lia>. 


seised to uses. See STANDING SEISED TO USES. 


seisin (see-zin), n. 1. Hist. Completion of the ceremo- 
ny of feudal investiture, by which the tenant was 
admitted into freehold. 2. Possession of a freehold 
estate in land; ownership. 3. Louisiana law. The right 
that the law accords universal successors to own and 
possess a person's estate directly and immediately 
upon that person's death. La. Civ. Code arts. 935 et 
seq. — Also spelled seizin. — Also termed vesture; 
seisina; (in Scots law) sasine. [Cases: Property 10. 
C,J.S. Property §§ 27-31, 33.] 
“Originally, seisin meant simply possession and the word 
wast apgleb phenol land a baligerps Prior to the 
teenth century it was a 
Se Gah alae en eae casa 
to be In possession of chattels, or of tands wherein he had 


an estate for years, but he could not be said to be selsed of 
them. Selsin came finally fo mean, In relation to land, 


‘seisin’ appaays in modem. statutes with a falr degree of 
frequency, iis tréated as synonymous with cwner- 
ship.” Comellus J. Moynihan, f to the: Law of 
Real Property . 


to deintion to call feudal possess 

ich only the owner of a freehold estate in freehold land 
could have’ is to — the most important elements.” 
Robert E. Magarry & M.P. Thom , A Manual of the Law 
of Real Property 27-28 (6th ed. 1993). 


actual seisin. See seisin in deed. 
constructive seisin. See seisin in law. 
covenant of seisin, See COVENANT (4). 
customary seisin. See quasi-seisin. 


equitable seisin. 1. Possession or enjoyment of a 
property interest or right enforceable in equity. 2. 
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seisin in law. 


selective disclosure 


fictitious seisin. See seisin in law. 
legal seisin. See seisin in law. 
livery of seisin. See LIVERY OF SEISIN. 


primer seisin (prim-er or pri-mar see-zin). Fiist. A 
right of the Crown to receive, from the heir of a 
tenant who died in possession of a knight's fee, 
one year's profits of the inherited estate (or half a 
year's profits if the estate was in reversion); First 
FRUITS (1). 


quasi-seisin. A copyholder’s possession of Jands, 
the freehold possession being in the lord. — Also 
termed customary seisin. at) 
seisin in deed. Atwal possession of a freehold 
estate in land, by, oneself or:by one’s tenant or 
agent as distinguished fromlegal possession. — 
termed seisin in fact; actual:seisin. [Cases: Prop- 
erty @ 10. C.J.S. Property §§ 27-31, 33.] 
seisin in fact. See seisin in deed. 


seisin in law. The right to immediate possession of 
a freehold estate in land, as when an heir inherits 
land but has not yet entered it. — Also termed 
legal seisin; constructive seisin; equitable seisin; fictitious 
sewsin. [Cases: Property €>10. C.J.S. Property 
§§ 27-3], 33.) aad 
“Seisin in law Is, when som Is done, which the law 
accounteth a selsin; as an Inroilment.” 2 E. Chambers, 
: Or, an Universal Dictionary of Arts and Sciences 
(1743), 8.v. SEISIN (N FACT. 


seisina (see-zin-2), n. [Law Latin] Hist. Seisin. 
seisina habenda (see-zin-a ho-ben-da). See cE SEISINA 
HABENDA. 


seisor (see-zar), rn. One who takes possession of a 
freehold. 


seize, vb. 1. To forcibly take possession (of a person or 

ope): 2. To place (someone) in possession. 3. 

O e in possession (of property). 4. To be informed. 
of or aware of (something). Kee SEISIN; SEIZURE. 


‘Seizures §§ 8, 18, 20,28, 70, 72.) 


ratiodadettietd _— A imiscle rt iatent to seize and 
take possession of another person's property, usu. 
either by lawfully acquiring actual custody and 
control of the property or by posting notice of the 
property's pending foreclosure. 


select committee. See special committee under COMMIT- 
TEE. 


select council. See councit. 


selecti judices (si-lek-tt joo-di-seez). [Latin] Roman law. 
jurors on the official panel prepared by the praetor, 
who for a specific trial were drawn by lot subject to 
challenge and sworn to office in a similar manner to 
modern juries. , 


selective disclosure. The act of divulging part of a 
pevaceed communication, or one of several privi- 
leged communications, usu. because the divulged 


selective-draft law 


portion is helpful to the party giving the informa- 
tion, while harmful portions of the communication 
are withheld. @ Such a disclosure can result in a 
limited waiver of the privilege for all communica- 
tions on the same subject matter as the divulged 
portion. [Cases: Witnesses @°219. C.J.S. Witnesses 
§§ 378-389,] 


selective-draft law. A statute empowering the federal 
government to conscript citizens for military duty. © 
The constitutionality of the first selective-draft law 
was challenged ‘and upheld in the Selective-Draft- 


Law Cases. Arver v. United States, 245 U.S. 366, 
38 S.Ct. 159 (1918). 
selective ent. The practice. of law-enforce- 


ment officers who use wide or even unfettered dis- 
cretion about when and where to out certain 
laws; esp., the practice of singling a person out for 
rosecution or punishment. under a statute or regu- 
tion because the:person isa member of a protected 
group or because the person has exercised or is 
planning to exercise a constitutionally protected 
right. — Also termed selective prosecution. Cf. vindictive 
‘osecution under PROSECUTION. [Cases: Constitutional 
Law $223, 250.1(3); Criminal Law €°87.10. C.J.S. 
: as oc Law §§°723, 743-744; Criminal Law 
§ 64.) 
“The chief of 


itself, Instead of being concealed behind words 
een en ee ee 


selective incorporation. See INCORPORATION. 


selective prosecution. 1. SELECTIVE ENFORCEMENT. 2. 

The practice or an instance of a criminal prosecution 
prouee at the discretion of a prosecutor rather than 
one brought as a matter of course in the normal 
functioning of the prosecuting authority’s office. @ 
Selective prosecution violates the Protection 
Clause of the 14th Amendment if a defendant is 
singled out for prosecution when cthers similarly 
situated have not been prosecuted and the prosecu- 
tor’s reasons for doing so are impermissible. 


selective rao nay hae A court's decision: to apply a: 


new rule of law in;the particntar case in which the 
new rule is announced, but.to apply the old rule in 
all other cases pending at the time the new rule is 
announced or in ‘which the facts predate the new 
rule’s announcement. [Cases: Courts ¢100(1). 
C.J.S. Courts §§ 147-148.] 


Selective Service System. The federal agency that 
registers all persons 18-26 who are eligible for mili- 
tary service and provides personnel to the Armed 
Forces during emergencies. @ It was established in 
1940 as a part of the War Manpower Commission 
and became independent in 1943. — Abbr. SSS. 
(Cases: Armed Services 20.8. C.J.S. Armed Services 
§§ 60-65, 67-68.) 


selectman. A municipal officer elected annually in 
some New England towns to transact business and 
perform some executive functions. [Cases: Towns 
S26. C.J.S. Towns §§ 82-93.] 
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self-applying, adj. (Of a statute, ordinance, etc.) re- 
quiring no more for interpretation than a familiarity 
with the ordinary meanings of words. 


~gelf-authentication. See AUTHENTICATION. 


self-canceling installment note. See NOTE (). 
self-crimination. See SELF-INCRIMINATION. 
self-critical-analysis privilege. See PRIVILEGE (3). 


self-d , x. Participation in a transaction that ben- 
efits oneself instead of another who is owed a fidu- 

iary duty. @ For example, a corporate director 
might engage in self-dealing by participating in a 
competing business to the corporation's detriment. 
CE. FAIR DEALING (1), (2). (Cases: Corporations €>184, 
314(.5). C.J.S. Corporations § 325.]:— self-deal, vb. 


self-defense, n. 1. The use of force to protect oneself, 
one’s family, or one’s property from.a_real or threat- 
ened ati @ Generally, a sa cpr in 
using a reasonable amount of force in self-defense if 
he or she believes that the danger of bodily harm is 
imminent and that force is necessary to avoid this 
danger. — Also termed defense of self. CE. 
ion under provocation. [Cases: Assault and 
Battery 13, 67, Homicide 9766. C.J.S. Assault 
and Batery §§ 19-21, 87-92.} ; 
“The law of self-defence, as it ls applied by the tums 
on two frements: the force bap fa boen noosa, 
and it must have been reasonable.” Andrew 
Principles of Criminal Law 114 (1991). 


imperfect self-defense. The use of force by one who 
makes an one but unreasonable wibtake that 
force is ne to repel an attack. © In some 
jurisdictions, sd a self-defender will be charged 
with a lesser offense than the one committed. 
(Cases: Homicide €>687.] 


perfect self-defense. The use of force by one who 
accurately appraises the necessity and the amount 
of force to repel an attack. 


2. Int'l law. The right of a state to defend itself 
against a real or threatened attack. See United 
Nations Charter, art. 51 (59 Stat. 1031). — Also 
spelled (esp. in BrE) self-defence. —- self-defender, n. 
“Self-defence, derstood, is at and 
sath other Tegal rch t un a legal right, as 
ty Of facts warrants 
on which a state Is-entitied, in. any: special sense, 
to be on @ In its own cause.” J.L. Brierly, The Law of 
‘Nations 19 (eth ed. 1958). 
self-destruct clause. A provision in a trust for a condi- 
tion that will automatically: terminate: the trust. © 


. Discretionary trusts, esp. supplemental-needs trusts, 


often include a self-destruct provision. For example, 
a trust to provide for the needs of a disabled person 
may terminate if the beneficiary becomes ineligible 
ro a government-benefits program such as Medic- 
aid. 

self-destruction. See suiciDE (1). 

self-determination contract. See CONTRACT. 

self-determination election. See GLOBE ELECTION. 


self-disserving declaration. Hist. See declaration against 
interest under DECLARATION (6). 


self-employed retirement plan. See KEOGH PLAN. 


* 
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self-employment tax. See TAX. 


self-evaluation privilege. See self-critical-analysis privi- 
lege under PRIVILEGE (3). 

self-executing, adj. (Of an instrument) effective imme- 
diately without the need of any type of implement- 
ing action <the wills had self-executing affidavits 
attached>. @ Legal instruments may be self-execut- 
ing according to various standards. For example, 
treaties are self-executing under the Supremacy 
Clause of the U.S. Constitution (art. VI, § 2) if 
textually capable of judicial enforcement and intend- 
ed to be enforced in that manner. 


’ self-help, n. An attempt to redress a perceived wron 


by one’s own action rather than through the norma 
legal process. @ The UCC and other statutes provide 
for particular self-help’ remedies (such as reposses- 
sion) if the*rémedy‘can- be executed without breach- 
ing the peace. UCC § 9-609. — Also termed self- 
redress; extrajudict forcement. [Cases: Secured 
Transactions 228. C.J.S. Secured Transactions 
§§ 151, 153-160, 180.] 


“Notice to the debtor is not roquired prior to seif- 
the tor defautt, 


uire leprae! notice requirements. Furthermore, while 
the erally does not require notice to the debtor 
upon self-hel n of lite collateral upon the debt- 
or’s default, the agreement between the es may require 
such notice prior to repossession.” Am. Jur. 2d Se- 
cured Transactions § 608, at 486 (1993). 


self-help remedy. See extrajudicial remedy under REME- 
DY. 


self-incriminaticon The act of indicating one’s own 
involvément in a crime or exposing oneself to prose- 
cution, esp. by ee a statement. — Also termed 
self-crimination; + ds pation. See RIGHT AGAINST SELF- 
INCRIMINATION. [ : Criminal Law @393; Wit- 
nesses: €9297. C.J.S. Criminal Law § 645; Witnesses 
§ 522.] 

Self-Incrimination Clause. The clause of the Fifth 
Amendment to the U.S. Constitution barring the 
government from compelling criminal defendants to 

i inst ‘themselves. (Cases: Witnesses 299. 
C.J.S. Witnessés 8§ 532-533.). 
self-inculpation. See SELF-INCRIMINATION. 


self-induced frustration. See FRUSTRATION. 


self-induced intoxication. See voluntary intoxication un- 


der INTOXICATION. 
self-insurance. See INSURANCE. 


self-insured retention. Insurance. The amount of an 
otherwise-covered loss that is not covered by an 
insurance policy and that usu. must be paid before 
the insurer will pay benefits <the defendant had a 
$1 million CGL policy to cover the loss, but had to 
2 a self-insured retention of $100,000, which it 
d agreed to so that the policy premium would be 
lower>. — Abbr. SIR. Cf. pepucriste. (Cases: Insur- 
ance $°2283.] 


self-killing. See suicipe (1). 


self-liquidating mortgage. See amortized mortgage un- 
der MORTGAGE. 


semi-free software 


self-murder. See SUICIDE (1). 

self-policing privilege. See self-critical-analysis privilege 
under PRIVILEGE (3). 

self-proved will. See wit. 

self-proving affidavit. See aFFiDAViT. 

self-redress. See SELF-HELP. 


self-regulation. An organization's or industry’s con- 
trol, oversight, or direction of itself according to 
rules and standards that it establishes. @ Self-regula- 
tion is often subject to the oversight of various 
governmental agencies, such as the Securities Ex- 
e Commission and the. Commodities Futures 


Trading Commission. sgt 
self-serving declaration. See DECLARATION (6). 
self-settled trust.SeeTRust. = “?* 
self-slaughter. See SUICIDE(). 


self-stultification. The act or an instance of testifying 
about one’s own deficiencies. See STULTIFY. 


sell, vb. To transfer (property) by sale. 


seller. 1. A person who sells or contracts to sell goods; 

a vendor. UCC § 2-103(1)(d). [Cases: Saley 15. 

C.J.S. Sales § 10.] 2. Generally, a person who sells 

anne: the transferor of property in a contract of 
e. 


seller's market. See MARKET. 

seller's option. See OPTION. 

selling agent. See AGENT (2). 

selling price. See sales price under PRICE. 


sell-off, n. A period when heavy pressure to sell causes 
falling stock-market prices. 


sell order. See ORDER (8). 


. semble (sem-bal). [Law French] It seems; it would 


appear <semble that the parties’ intention was to 
create a binding agreement>. @ This term is used 
chiefly to indicate an obiter dictum in a court opin- 
ion or to introduce an uncertain thought or inter- 
pretation. — Abbr. sem.; semb. =: 


semestria (si-mes-treé-a), n. (Latin “half-yearly mat- 
ters"] Roman law. The collected ‘decisions of Roman 
emperors, issued every six montis. 

Semiconductor-Chip Protection Act. Intellectual prop- 
erty. A 1984 statute protecting manufacturers against 
the unauthorized copying or use of semiconductor 
chips and the mask works used to manufacture 
them. @ Semiconductor chips do not qualify for 
patent poe since technological advancements 
are small and usu. obvious. Mask works are multilay- 
ered, three-dimensional templates used to produce 
semiconductor chips. Mask-work design is more 
functional than expressive, and so traditional copy- 
right sagas was inapplicable until 1984. The Act 
provides copyright protection to the mask works for 
ten years. SCA §§ 901-914. — Abbr. SCPA. 
[Cases: Copyrights and Intellectual Pro 10.4. 
ee Copynghts and Iniellectual Property §§ 11-12, 16, 

101) 


semi-free software. Software that does not include 
source code but comes with permission for individu- 


ome 


semi-matrimonium 


als to use, copy, modify, 3 distribute the software 
for nonprofit purposes. Cf. FREEWARE; PROPRIETARY 
SOFTWARE; SHAREWARE. 

semi-matrimonium (sem-1 
[I atin) A half-marriage. 

seminary. 1. An educational institution, such as a 
college, academy, or other school. [Cases: Colleges 
and Universities 1. C.J.S. Colleges and Universities 
§§ 2-3, 9.] 2. The building in which the institution 
performs its functions. 

seminaufragium (sem-i-naw-fray-jee-am), n. [Latin] 
Hist. A half-shipwreck, as when goods are cast over- 


board in a storm or when a damaged ship's repair 
costs are mere than the ship's worth. 


gang oe Nie -plee-no prom bay see-oh); 
in) Half-proo 


ma-tre-moh-nee-om), 2. 


“in actions of a purcuer formedy “entitled, on 
edducing a probetio, ta her cath in. supplement 
to prove that P aotshder wes the father of her child. A 
oon picion but . flet that the’ Mi 
mi a sus ” a ; uur. 
'8 case was well-founded, and Oe 
opportun ipeconecian: Boe Oa on the 
pat ie oe towards the grb he ." John 
‘rayner, Trayner’s Latin Maxims 589 (4th ed. 1894). 
semi-secret trust. See TRUST. 
semi-skilled work. See work (1). 


(sem-per). (Latin) Always. ® This term intro- 

edocs psoas Latin maxims, such as in dubiis 

jora praeferenda sunt (“in doubtful cases, the 

more favorable constructions are always to be pre- 
Pay 


cad ochre A defendant's pleading that he or she 
ways been ready to perform as the plaintiff 
pinsteat 


senage (see-nij). [Trench] Money paid for synodals; 
ute-money. See SYNODAL. 


senate. 1. The upper chamber of a bicameral legisla- 
ture. [Cases: States 626. C.J.S. States § 40.) 2. (cap.) 
The upper house of the U.S. Congress, composed of 
100 members — two from each state — who are 
elected to six-year terms. —— Abbr. S. [Cases: United 
States 7.1. C.J.S. United States § 16.] 


senate bill. See BILL (3). 
senator. A person who is a member of a senate. 


senatores (sen-9-tor:é&2),. n. pl: [Latin] Roman law: 1. 
Members of the ee senate. 2. Members of mu- 
nicipal councils. 


senatorial Seastsay 1 The tradition that the Presi- 
dent should take care in filling a high-level federal 
post (such as a judgeship) with a pomon agreeable to 
the senators from the nominee’s home state, lest the 
senators defeat confirmation. [Cases: Judges @3. 
CJ.S. Judges §§ 12-14.) 

“The risk of a deadlock Is minimized by it {the President's] 
consuiting Informally with the Senators from the State in 

veh Ce office ee’ H the’ are nam inors of faa ova 


. Actually this amounts In most instances to nie eakin 
he advice of these two Senators as to a selection. 


nomination poe py en gh sera certain of final 
pag baal the Senate as a whole. Th arrangement Is 

a Yogrolling’ one, which has been led by the name of 
"Senatorial cou ‘tf you will help me to get the appoint- 
ments | want in my State, twill help you get the appoint- 


-* bp the end o 
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ments you want In your State.'" Herbert W. Horwill, The 
Usages of the American Constitutton 129 (1928). 
2. Loosely, civility among senators <a decline of 
senatorial courtesy>. 


Senator of the College of Justice. Scots law. See Lorn 
OF SESSION. 


senatus (si-nay-tas), n. [Latin] Roman law. 1. The Ro- 
man senate. 2. The meeting place for the Roman 
senate. 


senatus consulto (si-nay-tas kon-sal-toh). [Latin] Roman 
law. By the decree of the Senate. 


senatus consultum (si-nay-tas ken-sal-tom). [Latin] Ro- 
man law. In the Republic, a resolution of the Roman 
Senate, which did not have the force of law (though 
usu. followed). @ In the first century ap. these 
resolutions pret the legislation of the comitia, but 

the sécond; century, they were merel 

the Senate's official exprdsion of the‘imperial will. 
The senate often adopted:the text of a speech (oratio) 


by the emperor. — Abbr'S.C. — Sometimes written 

senatusconsultum. — Also termed senatus consult. PI. 

ipmicehennici 
“Senatus — In the lcan ods 
the Sena joe ng gv pone Sten an ener 
pony. pomteess by the and al fret purely patrician. 
dy eng Te ler advice to the magistrates . . . The 
; thoscy Stl way th tho feo of Hadhian, that senafus consul. 
ta were directions to the , who were now tn fact, 


id es in rame, Bound to gv elect ts ten by a proces 


leg ll te ual ueuppaton e Fonan Phaie Lue 108 ten 
Fogler od, 2d ed. 1930). 
senatus consultum Macedonianum (si-nay-tas ken-sel- 
tem mas-e-doh-nee-ay-nem). [Latin “Macedo’s Reso- 
Hagel ’] Roman law. A senate decree under Vespasian 
rotect fathers from children in their power who 
ha borrowed excessive sums in expectation of their 
father’s death, by making actions to recover such 
oe unlawful. — Also alata enero Decree. 


and those who lend money on terms which 
bre dublous, to € tha loeet Chon eeolon onl han ath 
of tt d , In order to 


good 
who Aye ‘a is.to have no claim 
or action even after the death of An whose 
oo Digest of seater eel eats um 


“tn the principate of Vi in, 69-79°AD., a senatus 
consuitum was passed . forbade loans to @ fillus- 
familias. tt-was called the senatus consultum — Macedonis- 
num, after one Macedo, a usurer who had made such a 
toan and thereby instigated a d to kil his 
father in order to enter into his inheritance. To prevent tragic 
possibilities like these, the senatus consuttum declared that 
Ro action would lle to recover money lent to a filus: 
familias." Max Radin, Handbook of Roman Law 188-89 
(1827). 
senatus consultum ultimum necessitatis (si-nay-tes ken- 
sal-tam al-te-mam_ no-ses-i-tay-tis). (Latin) Roman 
law. A decree of the senate of the last necessity. @ 
This decree usu. preceded the nomination of a 
leader with absolute power in a time of emergen- 
a — Also termed senatus consultum necessila- 


ed 
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senatus consultum Velleianum (si-nay-tas ken-sal-tem 
vel-ee-ay-nom). [Latin “Velleian Decree") Roman law. 
A senate decree, probably of a.v. 46, to protect 
women from making unconscionable guarantees, 
suretyship undertakings, or debt assumptions for 
their husbands and for others generally, by making 
actions to enforce such undertakings unlawiul. 


senatus decreta (si-nay-tes di-kree-to). [Latin] Roman 
law. The senate’s decisions. 


sending state. See STATE. 


senescallus (sen-os-kal-as), n. [Law Latin] See senes. 
CHAL, 


seneschal (sen-o-shol), n. [Law French] Hist: 1. A 
French tite;of office, equivalent to a steward in 
England.. @,A-seneschal-was onetnally a duke's lieu- 
tenant or a,lieutenant.to other dignities of the king- 
dom. 2. The steward of.a manor. 3. Hist. An admin- 
istrative or judicial officer, such as the governor of a 
city or province. — Also termed senescallus. 


senility. Mental feebleness or impairment caused by 
old age. @ A senile person (in the legal, as opposed 
to the popular, sense) is incompetent to enter into a 
binding contract or to execute a will. — Also termed 
senile dementia (see-ni] di-men-shee-a). [Cases: Mental 
feu @3.-C.J.S. Insane Persons §§ 2, 6.] — senile, 

ij. 

senior, adj. 1. (Of a debt, etc.) first; preferred, as over 
junior obligations. 2. (Of a person) older than some- 
one else. 3. (Of a person) higher in rank or service. 
4. (Of a man) elder, as distinguished from the man's 
son who has the same name. 


senior administrative patent judge. See JUDGE. 


senior counsel. 1. See lead counsel under couNseL. 2. 
See KING'S COUNSEL; QUEEN'S COUNSEL. 


senior interest. See INTEREST (2). 


seniority. 1. The preferential status, privileges, or 
rights given an employee based on the employee's 
length of service with an employer. © Employees 
with seniority may receive additional or enhanced 
benefit packages and obtain competitive advantages 
over fellow -employees:in layoff and promotional 
decisions. 2.-‘The status of being older or senior. 

seniority system. Em; law. Any arrangement 
that recognizes length of-service in making decisions 
about job layoffs and promotions or other advance- 
ments. 


senior judge. See JUDGE. 

senior lien. See LIEN. 

senior mortgage. See MORTGAGE. 
senior partner. See PARTNER. 


senior party. Intellectual property. In an interference 
proceeding, the first person to file an application for 
a property's legal protection, e.g., an invention pat- 
ent or a trademark registration. @ In the United 
States, merely being the first to file does not entitle 
the party to the protection. The proceeding’s admin- 
istrator also takes other factors into account. For 
instance, in a patent-interference proceeding the 
invention’s conception date and the inventor's dili- 
gence in reducing the invention to practice are 


sentence 


relevant factors. Priority in the filing date is prima 
facie evidence that the senior party is the first inven- 
tor, so the challenger has the burden of proof. Cf. 
Junior party. [Cases: Patents €106(1). C.J.S. Patents 
§§ 159-162, 165.] 


senior security. See SECURITY. 


senior status. The employment condition of a semire- 
tired judge who continues to perform certain judi- 
cial duties that the judge is willing and able to 
undertake. (Cases: Judges 7. CJ.S. Judges 
§§ 21-24, 27-29.] 


senior user. Trademarks. The -first person to use a 
mark, ® That person is usu. found to be the mark's 
owner. —. Also termed user. Cf. JUNIOR USER. 
(Cases: Trade Regiilation 662}; C.J.S. Trade-Marks, 
Trade-Names, and Unfair Competition §§ 29-80.] 

sensitivity . One or more instructional session 
for management and employees designed to coun- 
teract the callous treatment of others, esp. women 
and minorities, in the workplace. 

sensus (sen-sas). [Latin] Hist. Sense; meaning; significa- 
tion. @ The word appears in its infl tah in 
phrases such as malo sensu (‘‘an evil sense’), mitiori 

sensu (“in a milder sense"), and sensu honesto (‘‘in an 

honest sense”). 


sentence, n. The ‘i that a court formally pro- 
nounces after finding a criminal defendant guilty; 
the punishment imposed on a criminal wrongdoer 
<a sentence of 20 years in prison>. See Fed. R. 
Crim. P. 32. — Also termed sitooe of conviction. 
[Cases: Sentencing and Punishment 1001. C.].S. 
Criminal Law §§ 1420-1422, 1458, 1471, “1480, 
1504-1505, 1511.] — sentence, vb. 


accumulative sentences. See consecutive sentences. - 


aggregate sentence. A sentence that arises from a 
conviction on multiple counts in an indictment. 

. [Cases: Sentencing and Punishment. 642-643. 
C.J.S. Criminal Law §§ 1459-1460, 1463, 1465, 
1472, 1517-1528, 1525.) 


alternative sentence. A sentence other than incar- 
#8 ceration. e@. Examples includetommunity service 
and victim restitution. — Alsa-termed creative sen- 
tence. RE 
blended sentence..In a juvenile-delinquency disposi- 
tion, a sanction that combines delinquency sanc- 
tions and criminal punishment. 
concurrent sentences. Two or more sentences of jail 
time to be served simultaneously. © For example, if 
a defendant receives concurrent sentences of 5 
years and 15 years, the total amount of jail time is 
15- years. (Cases: Sentencing and Punishment 
547. C.J.S. Criminal Law §§ 1582-1586.] 


conditional sentence. A sentence of confinement if 
the defendant fails to perform the conditions of 
probation. (Cases: Sentencing and Punishment 
@=1960-1988. C.J.S. Criminal Law §§ 1458, 1471, 
1504-1505, 1511, 1547-1550, 1582-1562, 1566-— 
1567, 1771-1786.] 


consecutive sentences. Two or more sentences of 
pail time to be served in sequence. @ For example, 
if a defendant receives consecutive sentences of 20 


wit 


sentence bargain 


years and 5 years, the total amount of jail time is 
25 years. — Also termed cumulative sentences; accu- 
mulalive seniences. (Cases: Sentencing and Punish- 
ment $545. CJ.S. Criminal Law §§ 1522-1523.) 


consolidated sentence. See general sentence. 
creative sentence. See alternative sentence. 


death sentence. A sentence that imposes the death 

penalty. See Model Penal Code § 210.6. — Also 

termed judgment of blood. See DEATH PENALTY. 

[Cases: Sentencing and Punishment $1610, 1787. 

C.J.S. Criminal Law §§ 1529-1532, 1534-1538, 
- 1541-1543, 1606-1608.] 


gentence. A sentence that will not be car- 
ried out if the defendant meets certain require- 
ments, such as complying with conditions of pro- 
bation. (Cases: Sentencing and Punishment 
2051-2054. *C.J.S. Criminal Law °§§ 425-444, 
449-450.) veka . , , 


d sentence. A sentence that is not imposed 
immediately after conviction, thereby allowing the 
defendant to satisfy the court (usu. by complying 
with certain restrictions or conditions during the 
delay period) that probation is preferable to a 
prison sentence. 


determinate sentence. A sentence for a fixed length 
of time rather than for an unspecified duration. — 
Also termed definite sentence; definitive sentence; fixed 
sentence; flat sentence; ight sentence. [Cases: Sen- 
tencing and Punishment ¢1053-1054. C.J.S. 
Criminal Law §§ 1458, 1468, 1471, 1504-1505, 
1511, 1570.] 


excessive sentence. A sentence that gives more pun- 
ishment than is allowed by law. 


fixed sentence. 1. See determinate sentence. 2. See 
mandatory sentence. 


flat sentence. See determinate sentence. 


general sentence. An undivided, aggregate sentence 
in a multicount case; a sentence that does not 
specify the punishment imposed for each count. ®@ 

neral sentences are prohibited. — Also termed 
consolidated sentence. [Cases: Sentencing and Pun- 
ishment @ 1060. C.J.S. Criminal Law §§ 1458, 
1471, 1504-1505,°1511.) 


indeterminate sentence. 1. A sentence of an unspec- 
ified duration, stich as one for a term of 10 to 20 
years. (Cases: Sentencing and Punishment 
1057-1059, 1125-1127. C.J.S. Criminal Law 
§§ 1468, 1585.) 2. A maximum prison term that 
the parcle board can reduce, through statutory 
authorization, after the inmate has served the min- 
imum time required by law. — Also termed indefi- 
nite sentence. See INDETERMINATE SENTENCING, 


intermittent sentence. A sentence consisting of peri- 
ods of confinement interrupted by periods of free- 
dom. — Also termed (when served on weekends) 
weekend sentence. 


life sentence. A sentence that imprisons the convict- 
ed criminal for life — though in some jurisdictions 
the prisoner may become eligible for release on 
ee 8 behavior, rehabilitation, or the like. (Cases: 
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Sentencing and Punishment 91020, 1055. C.}.S. 
Criminal Law § 1468.} 


mandatory sentence. A sentence set by law with no 
discretion for the judge to individualize punish- 
ment. — Also termed ; 
punishment; sentence. (Cases: Sentencing and 
Punishment @1053-1054. C.J.S. Criminal Law 
§§ 1458, 1468, 1471, 1504-1505, 1511, 1570.] 


maximum sentence. The highest level of punish- 
ment provided by law for a particular crime. 
(Cases: Sentencing and Punishment 1059, 1127. 
CJ.S. Criminal Law §§ 1468, 1585.) 


minimum sentence. The least amount of time that a 
defendant must serve in prison before becoming 
eligible for eaore [Cases: Sentencing and Punish- 
mest @=1057, 1126. C.J.S. Criminal Law §§ 1468, 
1585.] oe 
. multiple sentences. Concurrent or consecutive sen- 
tences, if a defendant is;found guilty-of more than 
one offense: {Cases: Sentencing and Punishment 
@=500. CJ.S. Criminal Law §§ 1464, 1517-1521.) 


nominal sentence. A criminal sentence in name 
only; an exceedingly light sentence. 


noncustodial sentence. A criminal sentence (such as 

probation) not requiring prison time. 

presu sentence. An average sentence for a 

particular crime i AA under sentencing 
idélines) that can be raised or lowered based on 
ie presence of mitigating or aggravating drcum- 

stances. (Cases: Sentencing and Punishment ¢=34, 

654. C.J.S. Criminal Law §§ 1459, 1461, 1463, 

1472, 1479.) 


prior sentence. A sentence previously imposed on a 
criminal defendant for a different offense, whether 
by a guilty verdict, a guilty plea, or a nolo contende- 
re. 


split sentence. A sentence in which part of the time 
is served in confinement — to expose the offender 
to the unpleasantness of prison — and the rest on 
probation. See shock ion under PROBATION. 
[Cases: Sentencing and Punishment 1934, 1936. 
C.J.S. Criminal Law §§ 1549-1550, 1552, 1555.] 


straight sentence. See determinate sentence. 


suspended sentence. A sentence ned so that 
the defendant is not required i pet time unless 
he or she commits ancthér-crime or violates some 
other court-imposed condition. @ A suspended 
sentence, in efinct, is a form of probation. — Also 
termed withheld sentence. [Cases: Sentencing and 
Punishment € 1804-1810. C.J.S. Crimi Law 
§§ 1547-1550, 1552, 1555, 1557-1558.] 


weekend sentence. See intermitient sentence. 


sentence bargain. See PLEA BARGAIN. 
sentence cap. Military law. A pretrial plea agreement 


in a court-martial proceeding by which a ceiling is 

placed on the maximum penalty that can be im- 

poe [Cases: Military Justice €°990, 1326. C_J.S. 
ilitary Justice §8§ 201, 393, 449.] 


sentenced to time served. A sentencing disposition in 


which a criminal defendant is sentenced to jail but is 


~ 
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credited with time served in an amount equal to the 
sentence handed down, resulting in the defendant's 
release from custody. Cf. BALANCE OF SENTENCE SUS- 
PENDED. 


sentence-factor manipulation. See sentencing entrap- 
ment under ENTRAPMENT. 


sentence-package rule. Criminal procedure. The princi- 
ple that a defendant can be resentenced on an 
aggregate sentence — that is, one arising from a 
conviction 6n multiple counts in an indictment — 
when the defendant successfully challenges part of 
the conviction, as by successfully challenging some 
but not all of the counts. 


sentencing council. A panel of three or more judges 
who conferto determine 2 criminal: sentence. @ 
Sentencing*by a council occurs less frequently than 
sentencing by a single trial judge. 


sentencing entrapment. See ENTRAPMENT. 


sentencing guidelines. A set of standards for deter- 
mining the punishment that a convicted criminal 
should receive, based on the nature of the crime and 
the offender's criminal history. © The federal gov- 
ernment and several states have adopted sentencing 
guidelines in an effort to make judicial sentencing 
more consistent. [Cases: Sentencing and Punishment 
650. C.J.S. Criminal Law § 1479.) 


sentencing hearing. See PRESENTENCE HEARING. 
sentencing phase. See PENALTY PHASE. 


Sentencing “Reform Act of 1984. A federal statute 
enacted to bring greater uniformity to punishmenis 
assessed for federal crimes by creating a co:amittee 
of federal judges and cther officials (the United 
States, Sentencing Commission) responsible for pro- 
ducing sentencing guidelines to be used by the fed- 
eral courts. 28 USCA § 994(a)(1). 


Sentencing Table. A reference guide used by federal 
courts to calculate the appropriate punishment un- 
der the sentencing guidelines by taking into account 
the gravity of the offense and the convicted person's 
criminal history. ; 

sententia (sen-ten-shee-a), n. [Lain] Roman & civil law. 
1, Sense; meaning. 2. An. opinion, esp. a legal opin- 
ion. 3. A judicial decision. : 


sententia voluntatis (sen-ten-shee-a vol-an-tay-tis). 
{Law Latin] Hist. The determination of the will. 


SEP. abbr. See simplified employee pension plan under em. 


PLOYEE BENEFIT PLAN. 


separability. Copyright. An element of various judicial 
tests used to determine whether a design in a fiinc- 
tional article is a copyrightable work of applied art, 
or an uncopyrightable industrial design, the test 
being based on whether the beholder separates the 
work's artistic appearance from its useful function. @ 
Some courts use a strict physical separability test, but 
most look at whether the work's two roles are con- 
ceptually separate. (Cases: copyrights and Intellec- 
tual Property 4. C.J.S. Copyrights and Intellectual 
Property §§ 9-10, 16.] 


separability clause. See sevERABILITY CLAUSE. 


pa 


separate-soverelgns rule 


separable, ru Capable of being separated or divided | 
<a separabie controversy>. 


separable controversy. See CONTROVERSY. 


separaliter (sep-e-ray-le-tor). [Latin] Hist. Separately. @ 
is term was formerly used in an indictment to 
emphasize that multiple defendants were bein 
charged with separate offenses, when it appear 
from the general language of the indictment that the 
defendants were jointly charged. 


separate, adj. (Of liability, cause of action, etc.) individ- 
ual; distinct; particular; disconnected. 

separate action. See ACTION(@®). “"' + 

separate and apart. See LIVING SEPARATE AND APART. 


separate-but-equal doctrine. The now-defunct doc- 
trine that African-Americans could be segregated if 
they were provided with equal opportunities and 
facilities in education, ieee transportation, and 
jobs. @ This rule was established in Plessy v. Ferguson, 
163 U.S. 537, 16 S.Ct. 1138 (1896), and overturned 
in Brown v. Board of Education, 347 U.S. 483, 74 S.Ct. 
686 (1954). (Cases: Schools @13(2). C.J.S. Civil 
Rights §§ 111, 121.] 


separate caucus. See CAUCUS. 
separate count. See COUNT. 


separate covenant. See several covenant under COvE- 
NANT (1). . 


separate demise. See DEMISE. 
separate estate. See ESTATE (1). 


separate examination. Ll. The private interrogation of 
a witness, apart from the other witnesses in the same 
case. 2. The interrogation of a wife outside the 
sprang of her husband by a court clerk or notary 
or the purpose of acknowledging a deed or other 
instrument. @ This was done to ensure that the wife 
it without being coerced to do so by her hus- 


separate maintenance. See MAINTENANCE. 
separate offense. See OFFENSE (1). 


property. 1. Property that a spouse owned 
lore marriage or acquired during marriage by 
inheritance or by gift from a°third party, and in 
some states property acquired dliring marriage but 
after the spouses. have entered’ into a separation 
agreement and have begun living apart or after one 
spouse has commenced a divorce action. — 
termed individual . Cf. COMMUNITY PROPERTY; 
marital property under property. [Cases: Husband and 
Wife €°248.5-264(7).] 2. In some common-law 
states, property titled to one spouse or acquired by 
one spouse individually during marriage. 3. Proper- 
ty acquired during the marriage in exchange - for 
separate property (in sense I or sense 2). [Cases: 
Divorce €=252.3(3). C.J.S. Divorce §§ 521-525.) 


separate-property state. See COMMON-LAW STATE (2). 
separate return. See TAX RETURN. 
ereigns rule. Criminal procedure. The prin- 
ciple that a person may be tried twice for the same 
offense — despite the Double Jeopardy Clause — if 
the prosecutions are conducted by separate sover- 


separate-spheres doctrine 


eigns, as by the federal government and a state 
government or by two different states. See pouBLE 
yeorarDy. (Cases: Double Jeopardy €183.' C.J.S. 
Criminal Law § 254.) 


separate-spheres doctrine. Hist. Family law. The com- 
mon-law doctrine that wives were limited to control 
of the home — the personal or domestic sphere — 
and that husbands had control of the public sphere. 
@ Under this early-19th-century doctrine, the wife 


was to tend to the home and family and the husband . 


was to be the breadwinner. — Also termed doctrine of 
Separate spheres. 

separate support. See separate maintenance under MAIN- 
TENANCE, 


es 


separate st of registered interest and ci 
of securities, A treasury security by which the not 


receives either principal or interest, but usu. not 
both. — Abbr. P. 
aratim (sep-s-ray-tim). [Latin] Hist. Severally. 
is term refe to the formation of several cove- 
nants in a deed. 


Sseparatio (sep-o-ray-shee-oh), n. See FRUCTUS (1). 
separatio bonorum. See BENEFICIUM SEPARATIONIS. 


separation. 1. An arrangement whereby a husband 
and wife’s live apart from each other while remain- 
ing married, either by mutual consent (often in a 
written agreement) or by judicial decree; the act of 
carrying out such an arrangement. — Also termed 
separation from bed and board. See divorce a mensa et 
thoro under pivorce. [Cases: Divorce @°155; Hus- 
band and Wife €°277. C.J.S. Divorce §§ 223-225.] 2. 
The status of a husband and wife’s having begun 
such an arrangement, or the judgment or contract 
that brought about the arrangement. — Also termed 
(in both senses) legal separation; judicial separation. 3. 
Cessation of a contractual relationship, esp. in an 
employment situation. — separate, vb. 


separation a ent. I. An agreement between 
spouses in the process of a divorce or legal separa- 
tion concerning alimony, maintenance, property di- 
vision, child custody and support, and the like. — 
Also termed separation order (if approved or sanc- 
tioned judicially).'See temporary order under orveR. 2. 
DIVORCE AGREEMENT. (Cases: Husband and Wife 
277.) oP ae ten ; ; 

tion a mensa et thoro. See divorce a mensa et 

oro under DIVORCE.. ; 


separation from bed and board. 1. sEPARATION (1). 2. 
divorce a mensa et thoro under DIVORCE. 


separation of patrimony. Civil law. The act of provid- 
ing creditors of a succession the right to collect 
against the class of estate property from which the 
creditors should be paid, by ca ech re, Sic suc- 
cession property from property rights belonging to 
the heirs. [Cases: Descent and Distribution 137. 
C.J.S. Descent and Distribution § 123.] 


separation of powers. The division of governmental 
authority into three branches of government — leg- 
islative, executive, and judicial — each with specified 
duties on which neither of the other branches can 
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encroach; the constitutional doctrine of checks and 
balances by which the people are protected against 
tyranny. Cf. Division oF powers. [Cases: Constitution- 
al Law €50-80(4). C.J.S. Constitutional Law §§ 54, 
58-59, 111-227, 441.) 


“(T]he doctrine of the separation of powers 
the portale of Md not to promote 


of arbitrary power. The purpose was 
not to avold friction, but, by means of the Inevitable friction 
incident to the distribution of the 
three depa: 
ae Louls Bran 
of 
(1857). 
“Although In political theory much has been made of the 
Er ane ars tn powers: 2 is etreore 
nary to define particular power. tn 
an idea! state we 


change. The the 
executes, and ie udeay construes the law.” 
Whitecross Paton, A Textbook of Jurisprudence 330 (G.W. 
Paton & David P. Derham eds., 4th ed. 1972). 


Son’ 
teen aicues mores 
ates. an 
evokes the familiar system of checks and 
the three coordinate 
executive, and 


separation of witnesses. The exclusion of witnesses 
(other than the plaintiff and defendant) from the 
courtroom to prevent them from hearing the testi- 
mony of others. [Cases: Criminal Law 5; Feder- 
aJ Civil Procedure €2012; Trial €@41. C.J.S. Crimi- 
nal Law § 1195; Trial § 155.) 


separation order. 1. SEPARATION AGREEMENT. 2. ORDER 
(2). 


sepuration pay. See SEVERANCE PAY. 


separatio tori (sep-a-ray-shee-oh tor-1). [Law Latin] 
ist. A separation of the marriage bed. See a Mensa 
ET THORO. 


separator, n. Oil & gas. Equipment used:at a well site 
to separate oil, water, and..gas produced in solution 
with oil. @ Basic separators: simply heat oil to speed 
the natural separation process. More‘ complex sepa- 
rators may use chemicals. 


separatum tenementum (sep-o-ray-tom ten-e-men-tam). 
Law Latin] Hist. A separate tenement. 


SEP-IRA. See simplified employee pension plan under —M- 
PLOYEE BENEFIT PLAN. 


sequatur sub suo periculo (si-kway-ter sab s[y]oo-oh 
porate {ye toh): n. [Law Latin “let him foley at his 
peril”] Hist. A writ available when a sheriff returned 
nihil to several summonses; specif., a writ issued 
after the sheriff returned nihil to a warrant 
warrantizandum and following an alias and a pluries 
writ, See SICUT ALIAS. 


sequela (si-kwee-la), n. [Latin “that which follows") 
ist. Suit; process, as in sequela curiae (“a suit of 
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court”) and 
Pl. sequelae (si-kwee-lee). 


sequela villanorum (si-kwee-la vil-a-nor-am). [Law Lat- 
in) Hist. The family and appurtenances to a villein’s 
goods, which were at the lord's disposal. 


sequence listing. Patents. A description of the nucleo- 
tide or amino-acid chain in a biotechnological inven- 
tion. 

sequential journal. See JOURNAL OF NOTARIAL ACTS. 

sequential marriage. See a1Gany (2). 


sequester (si-kwes-tar), n. 1. An across-the-board cut 
in governmént spending. (Cases: States ¢=121. 
CJ.S. States-'§§ 203, 223.) 2.'A person with whom 
liugants deposit property being contested until the 
case has concluded; a sequestrator. - 


sequester, vb. 1. To seize (property) by a writ of 
sequestration. [Cases: Sequestration 6°15. C.J.S. Se- 
gquestration §§ 15-30.) 2. To segregate or isolate (a 
jury or witness) during trial. 3. Eccles. law. To ex- 
communicate. — Also (erroneously) termed seques- 
trate. See (in sense 3) EXCOMMUNICATION. [Cases: 
Criminal Law 665, 854; Trial $41, 303. C.].S. 
Criminal Law'3§ 1195, 1363; Trial §§ 155, 774.] 


sequestcred account. See ACCOUNT. 
sequesterer. See SE\UESTRATOR. 


sequestrari facias (see-kwes-trair-1 fay-shee-os), 1. 
fLaw Latin “you are to cause to be sequestered”) 
Hist. Eccles. law. A process to enforce a judgment 
against a clergyman in a benefice, by which the 
bishop was ordered to sequester a church's rents, 
tithes, or other profits until the debt was paid. 


sequestrate, vb. See SEQUESTER. 
a tratio (see-kwes-tray-shee-oh), n. [Latin] Roman 
w. The. depositing of an object in dispute with a 
holder, the sequester, either voluntarily or by court 


order. Pl. sequestrationes (see-kwes-tray-shee-oh- 
neez). 


la causae (“the process of a cause”). | 


sequestration (see-kwes-tray-shan), n. 1. The process | 


by which property is removed from the 
pending the outcome of-a dispute in which two or 
more parties contend for, it. Cf. ATTACHMENT (1); GAR- 
NISHMENT. [Cases: Sequestration 1. C,J.S. Sequestra- 
tion §8§ 2-3, 5.) 


conventional sequestration. The parties’ voluntary 
deposit of the property at issue in a lawsuit. 


judictal sequestration. The court-ordered deposit 
of the property at issue in a lawsuit. [Cases: Se- 
questration @ 1. C.J.S. Sequestration §§ 2-3, 5.] 


2. The setting apart of a decedent's personal prop- 
erty when no one has been willing to act as a 
personal representative for the estate. 3. The pro- 
cess by which a renounced interest is subjected to 
judicial management and is distributed as the testa- 
tor would have wished if he or she had known 
about the renunciation. 4, A judicial writ command- 
ing the sheriff or other officer to seize the goods of 
a person named in the writ. @ This writ is some- 
times issued against a civi) defendant who has de- 
faulted or has acted in contempt of court. [Cases: 
Sequestration @>13. C.J.S. Sequestration § 14.] 5. 


% 


ssessor .< | 


sergeant-at-arms 


The court-ordered seizure of a bankrupt’s estate for 
the benefit of creditors. 6. Intl law. The seizure by a 
belligerent power of enemy assets. [Cases: War and 
National Emergency 12. C.J.S. War and National 
Defense 8§ 8, 13, 16-22, 84-85.] 7. The freezing of a 

overnment agency's funds; sequester (1). [Cases: 

tates €121. C.J.S. States §§ 203, 223.] 8. Custodial 
isolation of a trial jury to prevent tampering and 
exposure to publiaty, or of witnesses to prevent 
them from hearing the testimony of others. — Also 
termed (in sense 8) jury sequestration. (Cases: Crimi- 

nal Law @665, 854; Trial €=303. C.J.S. Criminal 
. Law §§ 1195, 1863;. Trial § 7744. 


sequestration for. rent. Scots lawA: landlord's remedy 


‘to recover up to-one year's ss rent by seizin, 
and selling, under-court order, the tenant's person 
property. Cf. pisTREss. a 

sequestrator (see-kwes-tray-ter). 1. An officer appoint- 
ed to execute a writ of sequestration. 


“(A) sequestrator was an officer of the Court of Chancery 


under the order of that court In se! . The 
1, to hold thatthe potion st 


law courts appear, , to have 

the could resiat seizure by the officer of the Cour 

of , and Indeed kill officer if to 

aot kof eager tcl ie ecto lop ao er not 
held of murder because the Court of 

was an tribunal o: its decrees were and could 

not an officer tn selzing the prope in the 


2. A person who holds property in sequestration. — 
Also termed sequesterer. [Cases: Sequestration 14. 
C.J.S. Sequestration § 17.] 

ss pc habendo (si-kwes-troh he-ben-doh), rn. [Law 

tin} Hist. Eccles. law. A writ from the sovereign to 

the bishop ordering the discharge of the sequestra- 
tion of a benefice’s profits. Per 

serendipity doctrine. Criminal procedure. The principle 
that all evidence discovered during a lawful search is 
eligible to be admitted into evidence at trial. [Cases:: 
Criminal Law €394.1(1). C.J.S. Criminal Law 
§§ 770-771.) 


serf. Hist. A person in a condition, of feudal servitude, 

hound to labor at the will of a 1éFd; a villein. © Serfs 

differed from slaves in that the¥“Were bound to the 

native soil rather than being the absolute property of 
a master. BOB ke tal ‘ 

“As the categories became indistinct, the more abject vart- 

etles of slavery disappeared 


itl slavery was not received as part of the 
." J.H. Baker, An Introduction to English L 
History 532 (3d ed. 1990). — 
t. 1. Hist. A person who is not a knight but 
holds lands by tenure of military service. 2. Hist. A 
municipal officer performing duties for the Crown. 
3. Hist. A bailiff. 4. seRGEANT-AT-ARMS. 5. A noncom- 
missioned officer in the armed forces ranking a 
de above a corporal. 6. An officer in the police 
lorce ranking below a captain or lieutenant. — Also 
spelled ant. (Cases: Municipal Corporations 
€180(2). C.J.S. Municipal Corporations §§ 476-477.] 
sergeant-at-arms. 1. Hist. An armed officer attending a 
sovereign. 2. An officer the Crown assigns to attend 


sergeantry 


a session of Parliament. 3. A legislative officer 
charged with maintaining order and serving notices 
and process on behalf of the legislative body and its 
committees. [Cases: States $32. C.J.S. States 
§§ 48-50.) 4. Parliamentary law. An officer charged 
with helping keep order in a meeting under the 
chair's direction. — Also spelled (in senses 1, 2 & 4) 
serjeant-al-arms. — Also termed (in sense 4) warden; 
warrant officer. 

sergeantry. See SERJEANTY. 

Sergeant Schultz defense. Slang. An assertion by a 
criminal or civil defendant who claims that he or she 
was not an active participant in an alleged scheme or 
conspiracy,.and he or she knew nothing, saw 
nothing, and heard nothing. @ This defense is 
named after a character from the television series 
Hogan's Heroes, in which Sergeant Schultz, a German 

ard in charge..of prisoners of war during World 
ar II, would ayuid responsibility for the prisoners’ 
schemes by prodaiming that he saw nothing and 
knew nothing. [Cases: Criminal Law 31.5. C.J.S. 
Criminal Law § 87.) 
serial bond. See sonp (3). 


serial consideration. See consideration seriatim under 
CONSIDERATION (2). 


serial murder. See MURDER. _ 
serial note. See installment note under NOTE ()). 


seria’ number. 1. A number assigned to a specific 
thing, esp. a product, to identify it from other things 
of the same kind. @ While serial numbers are usu. 
assigned in numerical order, they may also be ran- 
dom. 2. Patents. An identifying number assigned to a 
completed patent application. ® The serial number is 
assigned when the application is received or com- 
pleted. See APPLICATION NUMBER. 
serial polygamy. See POLYGAMY (2). 
serial right. The right of publication; esp., a right 
reserved in a publishing contract giving the author 
or publisher the right to publish the manuscript in 
che RC gree see - iz ine) rieoha _ rs 
ublication of the . (Cases: ights and In- 
felleetaal Property @=38. C.J.S. Coppights and Intel- 
lectual Property §§ 20, 40, 59.] 


serial violation. Civil-rights law. The practice by ari 
employer of committing.a;series of discriminatory 
acts against an employee, all of which arise out of 
the same discriminatory intent or animus. ® Such a 
series of discriminatory acts will usu. be considered a 
continuing violation. For a claim on the violation to 
be timely, at least one of the discriminatory acts must 
fall within the time permitted to assert the claim 
(e.g., 300 days for a Title VII claim). Cf. sysremaric 
VIOLATION. [Cases: Civil Rights €°1505(7). C.J.S. Civil 
Rights §§ 159, 165. 

seriatim (seer-ee-ay-tim), adj. Occurring in a series. 

‘seriatim, adv. [Latin] One after another; in a series; 
successively <the court disposed of the issues seria- 
tim>. — Also termed seriately (seer-ee-at-lee). See 
consideration seriatim under CONSIDERATION. 


seriatim opinions. See OPINION (1). 
series bonds, See sonp (3). 
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series code. Patents & trademarks. A numerical designa- 
tion assigned to any of a group of applications for 
pace or trademark registration filed in the U.S. 
tent and Trademark Office. @ The series code is 
part of an application number and is followed by a 
slash. For example, if the application number is 
09/445,323, then 09 is the series code, and the’ 
application is the 445,323d application in that batch. 
For ordinary patent applications, series codes are 
assigned for a group of applications filed during a 
particular period. Nonprovisional patent applica- 
tions are assigned series codes from 01 to 10, de- 
pending on the period during which an application 
was filed. The series code for design applications is 
29, for provisional applications 60, and for reexami- 
nation proceedings 90. For trademark ag 
the series code usu. begins with numl m 70 to 
75. — Also termed batch number. ~~ 
series rerum. j runs..(seer-0-eez, or seer-cez 
reer-am joo-di-ke-tor-om),, (Law Latin] Scots law. A 
succession of decisions deciding a particular princi- 
ple, as a result of which a precedent has been 
established. 
serious, adj. 1. (Of conduct, opinions, etc.) weighty; 
important <serious violation of rules>. 2. (Of an 
injury, illness, accident, etc.) dangerous; potentially 
resulting in death or other severe consequences 
<serious bodily harm>. 
serious and willful misconduct. Workers’ compensation. 
An intentional act performed with the knowledge 
that it is likely to result in serious injury or with a 
wanton and reckless disregard of its probable conse- 
uences. [Cases: Workers’ Compensation ¢°774. 
.J.S. Workmen's Compensation 88 473-474.] 
serious bodily harm. See serious bodily injury under in- 
Jury. 
serious bodily injury. See injury. 
serious crime. 1. See serious offense under OFFENSE (1). 
2. FELONY (1). 


serious felony. See FELONY. 


serious health condition. Under the Family and Med- 
ical Leave Act, an illness, injury, or physical or 
mental state that involves inpatient care or continu- 
ing treatment by a healthcare provider for several 
days. @ Excluded from: the definition’are cosmetic 
treatments and minor illnesses that are:riot accompa- 
nied by medical complications. oe ‘ 

serious illness. Insurance. A disorder that-permanently 
or materially impairs, or is likely to permanently or 
materially impair, the health of the insured or an 
insurance applicant. (Cases: Insurance @3003(9).] 


seriously harmful behavior. See HARMFUL BEHAVIOR. 
serious misdemeanor. See MISDEMEANOR. 

serious offense. See OFFENSE (1). 

serjeant, 1, SERGEANT. 2. SERJEANT-AT-LAW. 
serjeant-at-arms, See SERGEANT-AT-ARMS. 


serjeant-at-law. Hist. English law. A barrister of superi- 
or grade; one who had achieved the highest degree 
of the legal profession, having (until 1846) the exclu- 
sive privilege of practicing in the Court of Common 
Pleas. © Every judge of the common-law courts was 


i 
t 
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required to be a serjeant-at-law until the Judicature 
: Act of 1873. The rank was gradually superseded by 
~ that of Queen’s Counsel. — Often ahorened to 
serjeant. — Also termed serjeant at the law; serjeant of 
the law; serjeant of the coif; serviens narrator. 
premier serjeant. The serjeant given the primary 
rene of preaudience by royal letters patent. — 
termed prime serjeant. See pREAUDIENCE. 


Serjeants’ Inn. Hist. A building on Chancery Lane, 
London, that housed the Order of Serjeants-at-Law. 
@ The building was sold and demolished in 1877. 


serjeanty (sahr-jon-tee). Hist. A feudal lay tenure re- 
quiring some ‘form of personal-service to the king. © 
The required ‘service was not necessarily military. 
Many househdld officers of the Crown, even those as 
_ humble as bakers and cooks, held lands in serjean- 
ty. — Also spelled sergeanty. — Also termed sergean- 
fry. 
grand serjeanty. Hist. Serjeanty requiring the ten- 
ant to perform a service relating to the country's 
defense. © The required service could be as great 
as fielding an army or as small as providing a fully 
equipped knight. Sometimes the service was cere- 
monial or honorary, such as carrying the king's 
banner or serving as an officer at the coronation. 
petit serjeanty (pet-ee). Hist. Serjeanty requirin 
only a minor service of small value, usu. wi 
military symbolism. @ Examples include presenting 
an arrow or an unstrung bow to the king. 


_ serment (ser-mont). Hist. An oath. 
' serological test (seer-a-loj-a-kel). A blood examination 


to detect the presence of antibodies and antigens, as 
well as other characteristics, esp. as indicators of 
disease. '@ Many states require serological tests to 
determine the presence of venereal disease in a 
couple applying for a marriage license. See stoop 
TEST. . 


serpentine vote. See VOTE (4). 


. serva aliena, See sERvuS. 
servage (sar-vij)..Hist. A feudal service that a serf was | 


uired to form forthe lord or else. pay the 
equivalent valae in kind or money. ee 


servant. A person who is employed by another. to do. 
work under the control and direction of the employ- 
er. © A servant, such as a full-time employee, pro- 
vides personal services that are in to an em- 
ployer's business, so a servant must submit to the 
employer's control of the servant's time and behav- 
ior. See employee. Cf. masrer (1). (Cases: Master and 
Servant 1. C.J.S. Apprentices §§ 2, 11; Employer- 
Employee Relationship §§ 2-8, 6-12.] 
“A servant, , ga who, by contract 
or seoaicn it lesa ta ier iimited period abe to the 
authority or control of another person In a particular trade, 
business or occupation .... The word servant, in our legal 
Ct atatove: rani or posticn wig cre in oe oy, 
' Gnd subject to the direction or contro! of another in any 
of labor or business. indeed it : 
cases, be said to be HG. 
Wood, A Treatise cn the of Master and Servant § 1, at 2 
(2d ed. 1886). 


fellow servant. See FELLOW SERVANT. 


certificate of service is attach 


service 


indentured servant. Hist. A servant who contracted 
to work without wages for a fixed period in ex- 
change for some benefit, such as learning a trade 
or cancellation of a debt or paid passage to anoth- 
er country, and the promise of freedom when the 
contract period expired. @ Indentured servitude 
could be voluntary or involuntary. A contract usu. 
lasted from four to ten years, but the servant could 
terminate the contract sooner by paying for the 
unexpired time. Convicts transported to the colo- 
nies were often required to serve as indentured 
servants as part of their sentences. 


serve, vb, 1. To make: legal delivery of (a notice or 


rocess) <a copy ofthe pleading: was served on all 
interested parties>. 2. To presefit (a person) with a 
notice or process as féquired by law <the defendant 
was served with process>. [Cases:: Federal Civil Pro- 
cedure 411; Process €°48. C.J.S. Process §§ 26, 
33, 49.] 


service, n. 1. The formal ed of a writ, summons, 
or other legal process <after 


ree attempts, service 
still had not been accomplished>. — termed — 


service of process. [Cases: Federal Civil Procedure 
411-518; Process 48-150. CJ.s. Process 


§§ 26-91.] 2. The formal delivery of some other 
legal notice, such as a pleading <be sure that a 

to the motion>. 
(Cases: Federal Civil Procedure @665.] 


actual service. See PERSONAL SERVICE (1). 


constructive service. 1. See substituted service. 2. Ser- 
vice accomplished by a method or circumstance 
that does not give actual notice. 


personal service. See PERSONAL SERVICE (1). 


service by publication. The service of process.on-an 
absent or nonresident defendant by pushing a 
notice in a newspaper or other public medium. 
(Cases: Federal aint Procedure 414; Process - 
84-111. C.J.S. Process §§ 58-73, 76.] 


sewer service. The fraudulent service of process on 
a debtor by a creditor seeking to obtain a default 
judgment. - a 


substituted service::Any method 6f service allowed 
by law in place. of personal service, such as service 
by mail. — Also termed ¢ “tive service. (Cases: 
Federal Civil Procedure €>414 Process 69-83. 
C.J.S. Precess §§ 50-57, 73-75.) 


8. The act of doing something useful for a person 
or company for a fee <your services were no longer 
required>. 


personal service. See PERSONAL SERVICE (2). 


4. A person or company whose business is to do 
useful things for others <a linen service>. 


civil service. See CIVIL. SERVICE. 
salvage service. See SALVAGE SERVICE. 


5. An intangible commodity in the form of human 
effort, such as labor, skill, or advice <contract for 
services>. (Cases: Contracts 190. C.J.S. Contracts 
§ 341] ; 


service, vb. To provide service for; specif., to make 


interest payments on (a debt) <service the deficit>. 


service by publication 


service by publication. See service (2). 


service charge. 1. A charge assessed for the perform- 
ing of a service, such as the charge assessed by a 
bank against the expenses of maintaining or servic- 
ing a customer's checking account. 2. The sum of (1) 
all charges payable by the buyer and imposed by the 
seller as an incident to the extension of credit and 
(2) charges incurred for investigating the collateral 
or creditworthiness of the buyer or for commissions 
for obtaining the credit. uecc § 2.109. — Also 
termed (in sense 2) credit service charge. [Cases: Con- 
sumer Credit 13. C.J.S. Interest and Usury; Consum- 
er Credit §§ 298-299.) 


service contract. See CONTRACT. 


service establishment. Under the Fair Labor Stan- 
dards Act, an establishment that, bc ace having 
the characteristics‘of'a retail store, primarily furnish- 
es services to the«public, such as a barber shop, 
laundry, or automtobile-repair shop. — 


service life. The period of the expected usefulness of 
an asset. @ It ney or may not coincide with the 
asset's depreciable life for income-tax purposes. 


gervicemark. Trademarks. A name, phrase, or other 
device used to identify and distinguish the services 
of a certain provider. @ Servicemarks identify and 
afford protection to intangible things such as ser- 
vices, as distinguished from the protection already 
provided for marks affixed to tangible things such as 
goods and products. — Abbr. SM. — Ofien short- 
ened to mark. — Also spelled service mark; service- 
mark. Cf. TRADEMARK (1); registered trademark under 
Trapemark. (Cases: Trade Regulation 1-4. CJ.S. 
Trade-Marks, Trade-Names, and Unfair Competition 
8§ 2, 4-5, 14-15, 17, 19-23.] 


servicemark application. See TRADEMARK APPLICATION. 
service-occupation tax: See TAX. 
service of process. See SERVICE (D). 


serviens narrator (ser-veerenz ne-ray-ter). See sER- 
JEANT-AT-LAW. 


servient (sor-vee-ont), adj. (Of an estate) subject to a 
servitude or easement. servient estate under Es. 
TATE (4). [Cases: Easements €1. CJ.S. Easements 
§§ 2-8, 13-14, 21-22, 24, 53-55, 57-53, 89.] : 


servient estate. See ESTATE (4). | 


Ente 


servient tenant. See TENANT. . 
servient tenement. See servient estate under ESTATE (4). 


servitia solita et consueta (ser-vish-ee-a sol-a-te et kan- 
swee-te). [Law Latin “services used and wont”) Scots 
few. A common return required by certain charters, 
ieee implying military service, from a vassal to a 
ord. 


servitii praestatio (ser-vish-ee-1 pri-stay-shee-oh). [Law 
Latin] Hist. The performance of services. 


servitiis acquietandis (sar-vish-ee-is o-kwi-0-tan-dis), n. 
{Law Latin “for being quit of service”] Hist. A writ 
exempting a person from performing certain ser- 
vices, either because they are not due or because 
they are due someone other than the distrainor. 
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servitium (sar-vish-ee-am), n. [Latin “service”] Hist. 
The duty of service; esp., a duty of performance and 
obedience of a tenant to the lord. 


servitium feodale et (ser-vish-ee-am fee-a- 
day-lee [or fyoo-day-lee] et pree-dee-ay-lee), n. [Law 
Latin) Hist. A personal service due only by reason of - 
lands held in fee. 


servitium forinsecum (sar-vish-ee-om fo-rin-si-kem), 7. 
[Law Latin] Hist. A service due the king rather than 
a lord. 


servitium intrinsecum (sor-vish-ee-om in-trin-si-kam), 
n. [Law Latin] Hist. The ordinary service due from a 
tenant to the chief lord. 


servitium liberum (sor-vish-ee-gm lib-er-om), n. [Law 

Latin] Hist. The service by.a.free tenant (not a vassal) 

-to the lord, as by attending the lord's court or 
lo 


accompanying the lord into. military service. — Also 
termed liberum servitium; servitium liberum armorum. 
servitium (sar-vish-ee-am ri-gay-lee). (Latin 


“royal service") Hist. The right of a lord of a royal 
manor to settle disputes, make assessments, mint 
money, and the like. 


servitium scuti (ser-vish-ee-am sk{y}oo-t:). [Latin “ser- 
vice of the shield”) Hist. Knight-service. 


servitium socae (ser-vish-ee-am soh-see). (Latin “ser- 
vice of the plow”] Hist. Socage. 


servitor of bills (sor-vi-tor). Hist. A messenger of the 
marshal of the King’s Bench, sent out to summon 
people to court. — Also termed tip-stave. 


servitude. 1, An encumbrance consisting in a right to 
the limited use of a piece of land or other immov- 
able property without the possession of it; a ch 
or burden on an estate for another’s benefit <the 
easement by necessity is a. equitable servitnde>. © 
Servitudes include easements, irrevocable licenses, 
profits, and real covenants. See EASEMENT; LICENSE; 
PROFIT (2); covenant running with the land under COvE- 
NANT (4). [Cases: Easements i. C.J.S. Easements 
§§ 2-8, 13-14, 21-22, 24, 53-55, 57-58. 89.] 2. 
Roman & civil law. The right exercised by a domi- 
nant tenement over a servient tenement, either ad- 
joining or neighboring. @ This right was perpetual 
except for personal servitudes; the land, rather than 
its owner, enjoyed the rigtit. Although’ a servitude 
could not be possessed because it was incorporeal, it 
could be protected by interdict. Generally, a servi- 
tude had to be exercised ctuiliter, with as ‘litle incon- 
venience as possible. There. was never a closed list of 
what constituted a servitude; for example, Justinian 
classed personal rights in re aliena as personal servi- 
tude. See sERVITUS (2). 


acquired servitude. A servitude that reqnires a 
special mode of acquisition before it comes into 
existence. 


additional servitude. A servitude imposed on land 
taken under an eminent-domain proceeding for a 
different type of servitude, as when a highway is 
constructed on land condemned for a public side- 
walk. @ A landowner whose land is burdened by an 
additional servitude is entitled to further compen- 
sation. 
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affirmative servitude. Civil law. See positive servi- 
tude. 


apparent servitude. Civil law. A servitude appurte- 
nant that is manifested by exterior signs or con- 
structions, such as a roadway. Cf. nonapparent servi- 


continuous servitude. Louisiana law. See continuous 
easement under EASEMENT. La. Civ. Code art. 646. 
conventional servitude. Civil law. A servitude estab- 
lished by agreement or through acquisitive pre- 
scription. ; 

discontinuous servitude. See discontinuous easement 
under EASEMENT... -: : 


equitable *¥ervitude. See restrictive covenant under | ” 


COVENANT). 
landed servitude. See servitude appurtenant. 


legal servitude. Civil law. A limitation that the law 
imposes on the use of an estate for the benefit of 
the general public or of a particular person or 
persons. @ Examples of legal servitudes are restric- 
tions on certain’ uses of the shores of navigable 
rivers, 1nd the obligation of an owner to provide a 
passage to an enclosed estate. 


mineral servitude. Louisiana law. A servitude grant- 
ing the right to enter another's pepe to ex- 

lore for and extract minerals; specif., under the 
Loukiana Mineral Code, a charge on land in favor 
of a person or another tract of land, creating a 
limited right to use the land to explore for and 
produce minerals. @ The servitude is generally 
equivalent to the severed mineral interest in a 
common-law state. [Cases: Mines and Minerals 
€a55. C.J.S. Mines and Minerals 8§ 158-160, 169.] 


natural servitude. 1. A servitude naturally appurte- 
nant to Innd, requiring no special mode of acquisi- 
tion. @ An example is the right of land, unencum- 
bered by buildings, to the support of the adjoining 
land. 2. Ctvil law. A servitude imposed by law 
because of the natural situation of the estates. @ An 
example of a natural servitude is a lower estate 
that is bound to receive waters flowing naturally 
from a higher estate. 


servitude. 1. An éasement allowing the 

federal government to regulaté commerce on navi- 

a water without having to pay compensation 

or interference with private ownership rights. See 

NAVIGABLE WATER. [Cases: Navigable Waters €=2. 
C.J.S. Navigable Waters §§ 20-21, 23-30, 38.] 

“The navigation servitude, because of Its link to navigable 

and the protection of n, Is often 

on navigable 

on the commerce power rather than on 

ownership or trust responsibilities.” Donna A. Christie, 

‘one Management Law in a Nutshell 34 

2. An easement, based on the state police power or 

public-trust doctrine, that allows a state to regulate 

commerce on navigable water and provide limited 

compensation for interference with private owner- 

mip rights. © The state servitude is inferior to the 

federal servitude. [Cases: Navigable Waters ¢=2, 
CJ.S. Navigable Waters §§ 20-21, 23-30, 33.] 


servitude 


negative servitude. Civil law. A real servitude allow- 
ing a person to prohibit the servient landowner 
from exercising a right. © For example, a negative 
servitude, such as jus ne luminibus officiatur, pre- 
vents an owner of land from building in a way that 
blocks light from reaching another person’s house. 


arent servitude. Civil law. A servitude ap- 
purtenant that is not obvious because there are no 
exterior signs of its existence. © An example is a 
pees against building above a certain 
eight. Cf. apparent servitude. : 
servitude. 1. A servitude granting a specif- 


.. IC person certain:rights in property. 2. Roman law. 


A specific. person’s right overthe property of an- 

other, regardless:of who the:owner might be. © A 

rsonal servitude lasted for‘the person's lifetime. 

. Louisiana law. A servitude that benefits a person 
or an immovable. La. Civ. Code art. 534. 


positive servitude. Civil law. A real servitude allow- 
ing a person to lawfully do something on the 
servient landowner’s property, such as ‘entering 
the property. — Also termed afftrmative servitude. 
predial servitude. See servitude appurtenant. 


private servitude. A servitude vested in a particular 
person. © Examples include a landowners person- 
a! right-of-way over an adjoining piece of land or a 
sgh granted to one person to fish in another's 
ake. 


dante servitude. A servitude vested in the public at 
rge or in some class of indeterminate individuals. 
® ples include the right of the public to a 
highway over privately owned land andthe right 
to navigate a river the bed of which belongs to 
some private person. 


real servitude. See servitude appurtenant. 


rural servitude. Roman law. A servitude chiefly 
affecting agricultural land or land in the country. 
© The four oldest types, ler, actus, via, and aqueduc- 
tus, were all res mancipi despite being incorporeal. 
Most rural servitudes were easements, but some 
were profits. — Also termed restic servitude; praedi- 
um rusticum, jus rusticorum proediorum. 

servitude enant. Civil law;A servitude that is 
not merely an encumbrance of one piece of land 
but also accessory to another piece; the right of 
using one piece of land for the benefit of another, 
such as the right of support for a building. — Also 
termed real servitude; predial (or praedial) servitude; 
landed servitude. La. Civ. Code art. 646. [Cases: 
Easements € 3. C.J.S. Easements §§ 4, 10-11, 20.] 


servitude in s. A servitude that is not accesso 
to any dominant tenement for whose benefit it 
exists but is merely an encumbrance on a given 
piece of land. (Cases: Easements 3. C.J.S. Ease- 
ments §§ 4, 10-11, 20.] 

servitude of drip. Louisiana law. A servitude appur- 
tenant that binds the servient estate's owner to 
maintain a roof so that rainwater does not drip or 
drain onto the dominant estate. La. Civ. Code art. 
664. — Also termed servitude of drip and drain. 
servitude of view. Louisiana law. The dominant 
estate owner's right to enjoy a view through the 


servitude of drip and drain 


servient estate and to prevent its obstruction. La. 
Civ. Code art. 701. 


urban servitude. 1. A servitude appertaining to the 
building and construction of houses in a city, such 
as the right to light and air. 2. Roman law. A 
servitude that primarily affects buildings or urban 
land. @ With the exception of oneris (ae urban 
servitudes were passive. They could be affected by 
planning legislation. — Also termed (in sense 2) 
praedium urbanum; jus urbanorum praediorum. 
3. The condition of being a servant or slave <under 
the 15th Amendment, an American citizen's right to 
vote cannot be denied on account of race, color, or 
previous condition of servitude>. 4. The condition 
of a prisoner who has been sentenced to forced 
labor <penal-servitude>. 
involuntary séfvitude, The condition of one forced 
to labor —for 
coercion of’imprisonment. (Cases: Constitutional 
‘Law @83(2),-C.J.S.° Constitutional Law §§ 482- 
486.) 


servitude of drip and drain. See servitude of drip under 
SERVITUDE (2). 


servitus (sor-vi-tes), n. [Latin fr.- servtre “to serve”’] 
Roman law. 1. Slavery; bondage. 2. A servitude, usu. 
a servitude aber as opposed to a personal 
servitude such as usufruct; an easement. rural 
servitude and urban servitude under SERVITUDE (3). Pl. 
servitutes. 


servitus actus (sor-vi-tas ak-tes). [Latin “the servi- 
tude of driving cattle") Roman law. A type of right- 
of-way; a rural servitude entitling one to walk, 
ride, or drive animals over another’s property. 


servitus altius non tollendi (sor-vi-tas al-shee-os 
non te-len-di). [Latin “the servitude of not build- 
ing higher"j Roman law. An urban servitude allow- 
ang 3 person to prevent a neighbor from building 
a higher house. 


servitus aquae ducendae (sar-vi-tas ak-wee d[y]oo- 
sen-dee). (Latin “the servitude of leading water") 
Roman law. A rural servitude allowing one to bring 
water to property through another's land, as by a 
canal. — Also termed aguaeductus. 


servitus aquae\-educendae (sor-vi-tes ak-wee ee- 
d{yloo-sen-det)<[Latin®“the servitude of leading 
off water’’] Reman. law..An urban servitude enti- 
ang a persen*to discharge water onto another's 


servitus aquae hauriendae (sor-vi-tes ak-wee haw- 
ree-en-dee). [Latin “the servitude of drawing wa- 
ter”) Roman law. See AQUAEHAUSTUS. 

servitus aguachaustus (sor-vi-tas ak-wee-haws-tas). 
[Latin “the servitude of drawing water"] Roman 
law. See AQUALHAUSTUS, 

servitus fluminis (sor-vi-tes floo-mo-noes). [Latin 
“the servitude of a stream of rainwater"] Roman 
law. An urban servitude consisting in the right to 
divert rainwater as opposed to drip (stillicidium) 
onto another's land. 


sercitus fumi immittendi (sar-vi-tes fyoo-mt im-o- 
ten-di). [Latin “the servitude of discharging 


pay or not — for another by. 
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smoke"] Roman law. An urban servitude allowing a 
person’s chimney smoke to be directed over a 
neighbor's property. 

servitus itineris (sor-vi-tas 1-tin-or-is). [Latin “the 
servitude of way] See rrer. 


servitus luminum (ser-vi-tas loo-ma-nem). [Latin 
“the servitude of lights"}] Roman law. An urban 
servitude entitling one to receive light from a 
neighbor's land, as by building windows in a com- 
mon wall to light a room. 


servitus ne luminibus officiatur (sar-vi-tos nee loo- 
min-o-bes @-fish-ee-ay-tar). (Latin “the servitude 
not to hinder light"] Roman law. An urban servi- 
tude preventing someone's light from being ob- 
structed by a neighbor's building. 

servitus ne ut o (ser-vi-tas nee pre- 
spek-too-1 9-fish-ee-ay-ter). [Latin “the servitude 
not to intercept one’s prospect"] Roman law. An 
urban servitude entitling someone to an unob- 
structed view. 


servitus oneris ferendi (sar-vi-tos on-a-ris fo-ren-d1). 


_ [Latin “the servitude of bearing weight") Roman 


law. The urban servitude allowing a person's 
building to rest on a neighbor's building, wall, or 
pillar. See ONERIS FERENDI; JUS ONERIS FERENDI. 


servitus pascendi (ser-vi-tas pa-sen-di). [Latin “the 
servitude of pasturing”] Roman law. A rural servi- 
tude allowing one to pasture cattle on another's 
land. — Also termed jus pascendi. 


servitus pecoris ad aquam adpulsum (sar-vi-tas 
pek-a-ris ad ak-wom ad-pal-sam). [Latin “the servi- 
tude to drive cattle to water”] Roman law. A rural 
servitude allowing one to drive cattle to water 
across another's land. 


servitus praedii rustici (sar-vi-tas pree-dee-t ras-ti- 
st). [Latin “the servitude of a country estate”) 
Renee ee A rural servitude; a servitude attached 
to land, as in servitus pecoris ad aquam adpulsus. Cf. 
rural servitude under SERVITUDE (2). 


servitus pracdii urbani (sar-vi-tas ‘pree-dee-1 ar- 
bay-n1). [Latin “the servitude of an urban estate”] 
Roman law. An urban servitude; a servitude at- 
tached to a building, as in servitus oneris ferendi. See 
urban servitude under SERVITUDE (2). >" 

servitus diorum (gg@r-vi-tas prée-dee-or-em). 
{Latin “raedial servitude”] Romar Te, A burden 
on one estate for the benefit of another. See servi- 
tude appurtenant under SERVITUDE (2). 


servitus ji i (ser-vi-tas pre-jish-ee-en-d)). 
{Latin “the servitude of projecting”] Roman law. 
An urban servitude allowing a projection from 
one’s building into the open space over a neigh- 
bor’s property. 

servitus stillicidii (sor-vi-tes stil-a-sid-ee-1). (Latin 
“the servitude of drip"] Roman law. An urban 
servitude allowing water to drip from one’s house 
onto the house or ground of a neighbor. Cf. aquar 
IMMITTENDAE; DRIP RIGHTS. 


servitus tigni immittendi (sor-vi-tas tig-ni im-9-ten- 
di). [Latin “the servitude of letting in a beam") 
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Roman law. An urban servitude allowing one to 
insert beams into a neighbor's wall. 


servitus viae (sar-vi-tas yi-ee). (Latin “the servitude 
of road way”] Roman law. A rural servitude allow- 
ing a right-of-way over another's land. See via (2). 


servus (sar-vas), n. [Latin] 1. Roman law. A slave; a 
human being who was property, and could be 
bought, sold, pledged, and testated. ¢@ A Roman 
slave who was formally freed became a Roman citi- 
zen. Cf. iNGENUUS; LATINI JUNIANI; LIBERTINIL 2. Hist. A 
bondman; a servant. : 


sess, n. See CESS. 


sessio (sesh-eeroh), n. {Latin “a sitting’}. Hist. A ses- 

sion; a sitting, as in sessig parliamenti (“the sitting of 
Parliament”)... niet ar 

session. 1. Parliamentary law. A meeting or series of 

related meetings throughout which a court, legisla- 

ture, or other deliberative assembly conducts busi- 

ness in a continuing sequence <the court's spring 

session>. — Also termed (for a court) sitting. See 

TERM (6). 
adjoummant, by prorogation, or clesoitton by the Ming, oF 
nM, OF 5 
"atthe term clecied 


matters depending before them are discontinued, and at 
thelr next meeting are to be taken up de novo, if taken up at 
ail. Adjournment, which Is by themselves, is no more than a 
continuance of the session one day to oF fora 
fortnight, a month, &c. ad fibttum. All matters di 

in in statu quo, and when they meet again, be the term 
ever so distant, are resumed without any commence- 
. ment, at the point at which they were left. Their whole 
session [s considered In law but as one day, and has 
relation to the first day thersof.” Thomas Jefferson, A Manu- 
al of Parliamentary Practice 127-26 (1801) (citations omit- 


biennial session. A legislative session held every two 
years. @ Most state legislatures have biennial ses- 
sions, usu. held in odd-numbered years. (Cases: 
States 6932. C.J.S. States §§ 48-50.] 


closed session. 1. See executive session. 2. A session tu 
which parties not directly involved are not admit- 
ted. 3. Military law. A*period during a ‘court- 
martial when the members (or the judge, if trial is 
before a military judge).delibcrate alone. — Also 
termed closed court. {Cases: Military er $1222; 
1270. C.J.S. Military Justice §§ 360, 379.) 
executive session. A meeting, usu. held in secret, 
that only the members and invited nonmembers 
may attend. ® The term originated in the United 
States Senate, which until 1929 sat behind closed 
doors when it advised the President about execu- 
tive business such as appointments and treaties. — 
Also termed closed session; secret session. (Cases: Ad- 
minjstrative Law and Procedure @=124. C,J.S. 
Public Administrative Law and Procedure § 19.] 

“Virtually all open mesti orize the 

fobipe ty all open ng statutes expressly author 


sessions, typically specifying the 
which executive sessions are permitted 
When the specific circumstances are , Generally no 
are permitted .. se of the executive 
session to matters not hidden from the 
Pe cee meena elche ther law Many 
session as a $fiare fo caress the. rurposes of the oner 
law.” ‘aytor ; Laws 
§ 7.1, at 857, 369 


session 


extraordinary session. See special session. 
extra session. See special session. 


joint session. The combined meeting of two legisla- 
tive bodies (such as the House of Representatives 
and the Senate) to pursue a common agenda. 
(Cases: United States 18. C.J.S. United States 
§§ 29, 31.] ; 
“When the two houses meet In a joint session, they, In 
6ffect, merge into one house where uorum fs a majori- 
ty of the members of both houses, where the votes of 


members of each house have equal and where 
Fe ee eee eee jovem oe 


they can be go common law. 
National C. 58.0f ie enh Mason's Manual 
: of Legisiative Procedure § 782, at (2000). 
lame-duck session. A post-election legislative session 
in which some of the participants are voting dur- 
ing their last days as elected officials. See Lame 
pucK. [Cases: States 932. C.J.S. States §§ 48-50.] 


x 8 session. 1. A session to which parties not 
irectly involved are admitted. — termed 
public session. 2. Military-law. The period during a 
court-martial in which all participants are in the 
courtroom. ® Generally, the public may attend a 
court-martial’s open session. [Cases: Military Jus- 
tice 1210.1, 1222. CJ.S. Military Justice § 360.) 


plenary session. A mceting of all the members of a 
deliberative assembly, not just a committee. 


pre forma session. A legislative session held not to 
conduct business but only to satisfy a constitutional 

rovision that neither house may adiours for 
onger than a certain time (usu. three days) with- 
out the other house’s consent. 


public sesston. See open session (1). 


rter session. 1. English law. The meetings held 
our times a year by a county's justices of the peace 
to transact business, including trying certain crimi-° 
nal and civil matters as specified by statute. © The 
quarter sessions were abolished in 1971 and re- 
placed by the Crown Court system. 2. Scots law. A 
meeting formerly held four times a year by the 
justices to review criminal sentences. — Abbr. Q.S. 


regular session..A session that-takes place at fixed 
intervals or:specified times... “**- 
secret session. See executive session. 


Fae session. A legislative session, usu. called by 
e executive, that meets outside its regular term 
to consider a specific issue or to reduce backlog. — 
Also termed extra session; extraordinary session. 
[Cases: States 32. C.J.S. States §§ 48-50.] 


2. The period within any given day during which 
such a body is assembled and performing its duties 
<court is in session>. ® The terms “meeting” and 
“session” have opposite but sometimes interchange- 
able meanings. An organization's annual convention 
may consist of several consecutive meetings that it 
calls “sessions,” such as a morning session and an 
afternoon session, or a Friday session and a Satur- 
day session, which are technically meetings rather 
than sessions. Likewise, the organization may call its 
convention an “annual meeting,” which technically 
comprises several meetings that constitute a single 


session laws 


session. Cf. meerinc. 8. A trading day in a stock 
market. 


triple witching session. A stock-market session on 
the third Friday in March, June, September, and 
December during which stock options, index op- 
tions and futures contracts all expire. @ Stock- 
market volatility and share volume are often high 
on these days. 


session laws. 1. A body of statutes enacted by a 
legislature during a particular annual or biennial 
session. 2. The softbound booklets containing these 
pin — Also termed acts of assembly; blue books; 

acts. 


sessions. See COURT OF GENERAL QUARTER SESSIONS OF THE 
PEACE. 

set-aside, n. Something (such as a percentage of 
funds) that is reserved or put aside for a specific 
purpose. uf 

set aside, vb. (Of a court) to annul or vacate (a 
judgment, order, etc.) <the judge re to set 
aside the default judgment>. (Cases: Federal Civil 
Procedure $2441, 2641; Judgment $135, 336. 
C.J.S. Judgments §§ 305, 331, 333, 350, 376, 408.] 


setback, n. Real estate. The minimum amount of space 
required between a lot line and a building line <a 
12-foot setback>. @ Typically contained in zoning 
ordinances or deed restrictions, setbacks are de- 
signed to ensure that enough light and ventilation 
reach the property and to keep buildings from being 
erected too close to Property lines. ( : Zonin 
and Planning @64, 252. C.J.S. Zoning and 
Planning §§ 50, 117.) 


set down, vb. To schedule (a case) for trial or hearing, 
usu. by making a docket entry. 


se te fecerit securum (see tee fes-or-it si-kyoor-om). 
(Latin] See si FECERIT TE SECURUM. 

set forth. See set ouT. 

seti (set-ee). Mining law. A lease. 

set of exchange. Commercial law. A single bill of ladin 
drawn in a set of parts, each of Which is valid only i 
the goods have not been delivered against any other 
part. @ Bills may be drawn in ope seta or triplicate, 
the first part being “first of exchange,” the second 
part ry Ripon of exchange,” and so on. When 
one part has been paid, the other parts become void. 


setoff, n. 1. A deferidant’s counterdemand against the 
plaintiff, arising out of a ‘transaction independent of 
the plaintiffs claim. [Cases: Federal Civil Procedure 
772; Set-off and Counterclaim 8. C.J.S. Set-off 
and Counterclaim §§ 3, 6.) 2. A debtor's right to 
reduce the amount of a debt by any sum the creditor 
owes the debtor; the counterbalancing sum owed by 
the creditor. — Also written set-off. — Also termed 
(in civil law) compensation; é. See COUNTERCLAIM; 
oFFseT. Cf. RECOUPMENT (8). s; Banks and Bank- 
ing @ 134; Set-off and Counterclaim 8. C.J.S. 
Banks and Banking §§ 301-305, 312-818, 316; Set-off 
and Counterclaim §§ 3, 6.) 3. The balancing of mutual 
ar with respect to a pledge relationship. — set 
off, vb. 


“Set-off signifies the subtraction or taking away of one 
demand from another opposite or cross demand, so as to 
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smatier demand and reduce the greater by 
demands are 


stopped lucted from the cross demand." Thomas W. 
Waterman, A Treatise on the Law of Set-Off, Recoupment, 
and Counter Claim § 1, at 1 (2d ed. 1872). 


considering the counter-claim, a brief reference to 
‘the set-off’ as known In former practice Is 


“Set-off is bieirieidaPl Bch girbonbpervicebie gonerally of a 

liquidated debt out.of an independent trensaction 

eoainet 1 A. Jones,’ of Equity 
ding Practice 65 n:42 (1916). 

set out, vb. To recite, explain, narrate, or incorporate 

(facts or circumstances) <set out the terms of the 
contract>. — Also termed set forth. 


set over, vb. To transfer or convey (property) <to set 
over the land to the purchaser>. 


setting, x. The date and time established by a court 
for a trial or hearing <the plaintiff sought a continu- 
ance of the imminent setting>. [Cases: Federal Civil 
Procedure €1991; Trial 6, 9. CJS. Tnal 
§§ 31-38, 60.) 


special setting. A preferential setting on a court's 
parvieralsi reened for older cases or cases 
given priority by law, made either on a party's 
motion or on the court’s own motion. @ For exam- 
le, some jurisdictions authorize a special setting 
‘or cases involving a party over the age of 70. — 
Also termed special trial setting; trial-setting prefer- 
ence. (Cases: Trial 13. C.J.S. Trial §8§ 77, 81-90.) 


settled estate. See ESTATE (1). 
settled insanity. See DELIRIUM TREMENS. 
settled land. See Lanp. 


settlement, n. 1. The conveyance of property — or of 
interests in property —~ to provide for one or more 
beneficiaries, usu. members“of the settlor's family, in 
a way that differs from what the beneficiaries would 
receive as heirs under the-statutes' of descent and 
distribution <in marriage“ settlements, historically, 
the wife waived her right to daim dower or to 

‘ succeed to her husband’s property>. [Cases: Execu- 
tors and Administrators 9515. C.J.S. Executors and 
Administrators § 794.] 


strict settlement. Hist. A property settlement that 
aimed to keep the estate within the coy by 
creating successive interests in tail and shielding 
remainders from destruction by the interposition 
of a trust. Cf. trader's settlement. 


trader's settlement. Hist. A property settlement in 
which the land is put into a trust for sale, the 
proceeds to be either paid out to beneficiaries over 
time or divided among the settlor’s heirs. Cf. strict 
se 
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voluntary settlement. A property settlement made 
without valuable consideration — other than love 
and affection — from the beneficiary. 


2. An agreement ending a dispute or lawsuit <the 
parties reached a settlement the day before trial>. 
[Cases: Compromise and Settlement 1. CJ.S. 
Compromise and Settlement § 1.] 


derivative settlement. 1. The negotiated outcome of 
a derivative action. See DERIVATIVE ACTION. 2. A 
person's legal-residence status that is acquired 
though another person, as with a child through 
one or both parents. 


temo, 


full settlement. A settlement and release of all 
pending claims between the parties. (Cases: Com- 


pie and Settlement 1. C.J.S. Compromise and - 


eillement § 1.) 


judicial settlement. The settlement of a civil case 
with the help of a judge who is not assigned to 
adjucicate the dispute. @ Parties sometimes find 
this procedure advantageous because it capitalizes 
on judicial experience in evaluating the settlement 
value of a claim. 


nuisance settlement. A settlement in which the de- 
fendant pays the plaintiff purely for economic 
reasons — as opposed to any notion of responsibil- 
ity — because without the settlement the defen- 
dant would spend more money in legal fees and 
expenses caused by protracted litigation than in 
- paying the settlement amount. © The money paid 
in such a settlement is often termed nuisance money. 


out-of-court settlement. The settlement and termi- 
nation of a pending suit, arrived at without the 
court's participation. [Cases: Compromise and Set- 
dement G1. C.J.S. Compromise and Settlement § 1.] 


structured settlement. A settlement in which the 
defendant agrees to pay periodic sums_to the 
plaintiff fora specified. time. [Cases: Compromise 
and Settlernent. 2. C.J.S. Compromise and Seitle- 
ment §§ 1-7.], oes 


“Especially In.personal Injury and product: cases, 


stru 
of an all-cash settlement that would not be acceptable to 
one party or the other.” Alba Conte, Attomey Fee Awards 
§ 2.31, at 101 (1993). 
3. Payment, satisfaction, or final adjustment <the 
seller shipped the goods after confirming the buy- 
er's settlement of the account>. 


viatical settlement (vi-at-o-kel). (fr. Latin viaticus 
“relating to a road cr journey") A transaction in 
which a terminally or chronically ill person sells 
the benefits of a life-insurance policy to a third 
party in return for a lump-sum cash payment 

ual to a percentage of the policy's face value. @ 
Viatical settlements are common with AIDS pa- 


Seventeenth Amendment 


tients, many of whom sell their policies at a 20% to 
, 40% discount, depending on life expectancy. 
When the insured (called the "viator”) dies, the 
investor receives the insurance benefit. — Also 
termed life settlement. (Cases: Insurance 1994] 


4. CLOSING <the settlement on their first home is 
next Friday>. 5. Wills & estates. The complete exe- 
cution of an estate by the executor <the settlement 
of the estate was long and complex>. [Cases: Exec- 
utors and Administrators 9502-516. C.].S. Execu- 
tors and Administrators §§ 794, 847-877, 879-~899.] 6. 
The establishment of a legal residence. © This sense 
eae used in poor-relief contexts. — set- 
le, ud. ey te 
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settlement counsel. See CIRCUIT MEDIATOR. 


settlement credit. Civil procedure. A court's reduction 
of the amount of a jury verdict — or the effect of the 
verdict on nensettling defendants — to account for 
settlement funds the plaintiff has received from for- 
mer defendants or from other responsible parties. 
(Cases: Compromise and Settlement @°15(1); Dam- 
ages €=63. C.J.S. Compromise and Settlement §§ 32~33, 
35-37, 40-41; Damages §§ 169-171.] 


settlement date. See DATE. 


settlement-first method. A means by which to apply a 
settlement credit to a jury verdict, by first reducing 
the amount of the verdict by subtracting the amount 
of all settlements the plaintiff has received on the 
claim, then reducing the remainder by the percent- 
age of the plaintiff's comparative fault. See serrie. 
MENS CREDIT. Cf. FAULT-FIRST METHOD. [Cases: Dam- 
ages 63. C.J.S. Damages §§ 169-171.] 


settlement option. See orrion. 


settlement right. Hist. A government-issued certificate 
granting land to a settler. 


settlement sheet. See CLOSING STATEMENT (2). 

settlement statement. See CLOSING STATEMENT (2). 

settlement value. See vALUE(@@). 

settler. 1. A person who. occupies:property with the 
intent to establish a residence. @.:‘The term is usu. 
applied to an early resident of a country or region. 
2. SETTLOR. 


settle up, vb. To collect, pay, and turn over debts and 
property (of a decedent, bankrupt, or insolvent busi- 
ness). 2 


settlor (set-lar). 1. A person who makes a settlement of 
property; esp.. one who sets up a trust. — Also 
termed creator; donor; trustor, grantor; founder. [Cases: 
Trusts €8. C.J.S. Trover pa Conversion § 19.) 2. A 
party to an instrument. — Also spelled (in both 
senses) setiler. 


set up, vb. To raise (a defense) <the defendant set up 
the insanity defense on the murder charge>. 


Seventeenth Amendment. The constitutional amend- 


ment, ratified in 1913, wransferring the power to 
elect U.S. senators from the state legislatures to the 
states’ voters. (Cases: United States @11. C.J.S. Unit- 
ed States 88 18, 20-23.) 


Seventh Amendment 


Seventh Amendment. The constitutional amendment, 
ratified with the Bill of Rights in 1791, guaranteeing 
the right to a jury trial in federal civil cases that are 
traditionally considered to be suits at common law 
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severalty (sev-[a]-ral-tee). The state or condition of 
being separate or distinct <the individual landown- 
ers held the land in severalty, not as joint tenants>. 


severance, n. 1. The act of cutting off; the state of 


ie ao have ie aol he ers ee weet, being cut off. 2. Civil procedure. The separation of 
36-36 cnr a J 4651 53-57 cd Bee ai 96-97, |  <laims, by the court, of multiple parties either to 
99, 103-108, 126-197, 177, 921, 298, 244. 247] ermit separate actions on each claim or to allow 
, . 5: : : . y ‘J certain interlocutory orders to become final. — Also 
72 COLREGS. See INTERNATIONAL RULES OF THI. ROAD. termed a gthaeed of actions; severance of claims. See 
seven-year’ absence rule. The principle chat a person | Wael trial under rut, OF consousarion 
who has been missing without explanation for at | C).S. Actions §§ 220-228.) 3. The termination of a 
pa gsebbiy years ib legally presumed: dead, Cf -eNoce joint tenancy, usu. by converting it into a tenancy in 
® “e common. [Cases: Joint Tenancy 4. C.J.S. Join 
i nesine tox ¢ cae Rls generally ee kent a Tenancy §§ 16-20.] 4. The removal of poh fa (such 
continued and: absence of a person from his as crops pc arte attached or apes orto 
home or piace.of Jwithout any | property, ing it personal property rather. a 
concerning iis) for tae perio 7 years The presumption | - part of the land. @ Mineral rights are frequently 
ccdenpe:” SA ethan! gost, at 627 (1988). severed from surface rights on property that may 
Sis 2 : contain oil and gas or other minerals. — sever, 
severability. See BLUE-PENCIL TEST. vb. — severable, adj. 
severability clause. A provision that keeps the remain- | severance damages. See DAMAGES. 
ing provisions of a contract or statuie in force if an sas ezsude ch atioac eeecucaaneee 


. portion of that contract or statute is judicially de- 
clared void or unconstitutional. — termed sav- 
ing clause; separability clause. See severable contract un- 
der CONTRACT; severable statute under stature. (Cases: 
Contracts €°137; Statutes 64. CJ.S. Contracts 
§ 297; Statutes § 83.] 

severable contract. See CONTRACT. 

severable statute. See STATUTE. 

several, adj. 1. (Of a person, place, or thing) more 
than one or two but not a lot <several witnesses>. 
[Cases: Negligence €9484; Torts 922. C.J.S. Negli- 
gence $§ 154-156; Torts §§ 39-44.] 2. (Of pan 
etc.) separate; particular; distinct, but 1ot neccssarily 
independent <a several obligation>. 3. (Of things, 
etc.) different; various <several settlement options>. 


several action. See separate action under ACTION (4). 
several contract. See severable contract under CONTRACT. 
several count. See COUNT. 

several covenant. See COVENANT (1). 
several demise. See DEMISE. 

several fishery. See FISHERY (1). 
several inheritance. See INHERITANCE. 
several liability. See LiaBILiTy. 
severally, adj. Distinctly; separately <severally liable>. 
several obligation. See OBLIGATION. 


several-remedies rule. A procedural rule that tolls a 
statute of limitations for a plaintiff who has several 
available forums (such as a workers’-compensation 
Ereecrcne and the court system) and who timely 

les in one forum and later proceeds in another 
forum, as long as the defendant is not prejudiced. 
[Cases: Limitation of Actions 2105. C.J.S. Lemitations 
of Actions § 121.) 


several tail. See TAIL. 
several tenancy. See TENANCY. 


severance of claims. See SEVERANCE (2). 


severance pay. Money (apart from back wages or 
salary) paid by an employer to a dismissed employ- 
ee, @ Such a payment is often made in exchange for 
a srpegheg any claims that the ea pn might have 
against the employer. — Also termed separation pay; 
dismissal cnbenein, (Cases: Master and Serant 
72. C.J.S. Employer-Employee Relationship §§ 146- 
152, 155, 175.) 


severance tax. See TAX. 
seward. See CUSTOS MARIS. 
sewer service. See SERVICE (2). 


sex. 1. The sum of the peculiarities of structure and 
function that distinguish a male from a female or- 
ganism. 2. Sexual intercourse. 3. SEXUAL RELATIONS (2). 


sex change. See SEX REASSIGNMENT. 
sex discrimination. See DISCRIMINATION. 


sex-offender registry. A publicly available list of the 
names and addresses of sex offenders who have 
been released from prison. © The registries were 
started by state statutes known as “Megan's laws,” 
named after a New Jersey girl who was raped and 
killed in 1994 by a rel sex offender who lived 
across the street from her family. The lists are often 
posted on the Internet, and some states require 
publication of the offender’s photograph, name, and 
address in local newspapers. See MEGAN'S LAW. 


sex reassignment. Medical treatment intended to ef- 
fect a sex change; surgery and hormonal treatments 
designed to alter a person's gender. — Also termed 
sex change. 


sexual abuse. 1. ABUSE. 2. RAPE. 
sexual activity. See SEXUAL RELATIONS. 
sexual assault. 1. ASSAULT. 2. RAPE. 
sexual battery. 1. BATTERY. 2. RAPE. 


F 
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sexual exploitation. The use of a person, esp. a child, 
in prostitution, pornography, or other sexually ma- 
nipulative activity that has caused or could cause 
serious emotional injury. — Sometimes shortened to 
exploitation. 

sexual harassment. A type of employment discrimina- 
tion consisting in verbal or physical abuse of a sexual 
nature. See HARASSMENT. (Cases: Civil Rights 71181. 
C.J.S. Civil Rights §§ 11, 53-55.) 


hostile-environment sexual harassment. Sexual 
harassment in which a work environment is creat- 
ed. where an employee is subject to unwelcome 
verbal or physical 

severe or pervasive. @-This type of harassment 
might occur, for example, if a group of coworkers 
repeatedly e-mailed pornographic pictures to a 
colleague who found the pictures offensive. (Cases: 
Civil Rights €-1185. CJ.S. Civil Rights §§ 11, 
53-55.] 


quid pro quo sexual harassment. Sexual harassment 
in which the sati:faction of a sexual demand is 
used as the basis of an employment decision. @ 
This type of harassment might occur, for example, 
if a boss fired or demoted an employee who re- 
fused to go on a date with the boss. [Cases: Civil 
Rights ©1184. C.J.S. Civil Rights §§ 11, 53-55.) 


same-sex harassment. See HARASSMENT. 
sexually dangerous person. See SEXUAL PREDATOR. 


sexually transmitted disease. A disease transmitted 
only or chiefly by engaging in sexual acts with an 
infected person. © Common examples are syphilis 
and gonorrhea. — Abbr. STD. — 
real disease. 


sexually violent predator. See SEXUAL PREDATOR. 
sexual offense. See OFFENSE (1). 


sexual orientation. A person’s predisposition or incli- 
nation toward a particular type of sexual activity or 
behavior; heterosexuality, homosexuality, or bisexu- 
aly: ® There has been a trend in recent years to 
e sexual orientation -a protected class, esp. in 
employment and hate-crime statutes. [Cases: Civil 
Rig ts @1012, 1191. C.J.S. Civil Rights §§ 2, 6-7, 
9~-10,.19, 21, 56-58.) 


sexual predator. A person who has committed many 
violent sexual acts or who has a propensity for 


sexual behavior that jis either: 


so termed vene- 


sham exception 


shadow economy. Collectively, the unregistered eco- 
nomic activities that contribute to a country's gross 
national product. @ A shadow economy may involve 
the legal and illegal production of goods and ser- 
vices, including gambling, prostitution, and drug- 
dealing, as well as barter transactions and unreport- 
ed incomes. — Also termed black economy; black mar- 
het; underground economy. 

shadow jury. See jury. 

shadow stock plan. See PHANTOM STOCK PLAN. 


shakedown. 1. An extortion of money using threats of 
violence or, in the case of a police officer, threats of 
arrest. 2. See shakedown search undér SEARCH. 


7 


- shakedown search. See'szancn. 


aye 


shaken-baby syndrome. The medical condition of a 
child who has suffered forceful shaking, with result- 
ing brain injury. @ Common injuries in shaken-baby 
syndrome include retinal hemorrhage and subdural 
and subarachnoid hemorrhage, with minimal or no 
signs of external cranial trauma. Many victims of 
shaken-baby syndrome are eadapeaee tn 4 blind or 
die. Shaken-baby syndrome is oie of the leading 
causes of infant death. It was. first identified in the 
early 1970s. 


shakeout, n. An elimination of weak or nonproductive 
businesses in an industry, esp. during a period of 
intense competition or declining prices. 


shall, vb. 1. Has a duty to; more broadly, is required 
to <the requester shall send notice> <notice s 
be sent>. ® This is the mandatory sense that drafters 
typically intend and that courts typically uphold. 
[Cases: Statutes €>227. C.J.S. Statules §§ 362-369.] 
2. Should (as often interpreted by courts) <all claim- 
ants shall request mediation>. 3. May <no person 
shall enter the building without first signing the 
roster>. © When a negative word such as not or no° 
precedes shall (as in the example in angle brackets), 
the word shall often means may. What is being negat- 
ed is permission, not a requirement. 4. Will (as a 
future-tense verb) <the corporation shall then have 
a period of 30 days to object>. 5. 1s entitled to <the 
secretary shall be reimbursed for-all expenses>. ¢ 
Only sense | is acceptable under strict standards of 


ng. 1 , 


sham, n. 1. Something: that is not what it seems; a 


ses ‘* counterfeit. 2. A person who pretends to be some- 
for semua dangerous ponons semuly vient prctamy, | ting that he of ahe isnot; a faker. — aba, vb. — 
! 4 ° sham, adj. 
sexual relations. 1. Sexual intercourse. — Also termed . 
carnalis copula. 2. Physical sexual activity that does shiaes action..56e ACTON (®; 
oe necessarily culminate in intercourse. @ Sexual | sham affidavit. See arripavit. 
relations usu. involve the touching of another's ines 
breast, vagina, penis, or anus. Both persons (the : defense: See DEFENSE: 


shame sanction. See SANCTION. 
shame sentence. See shame sanction under SANCTION. 


sham exception. An exception to the Noerr—Penningion 
doctrine whereby a company that petitions the gov- 
ernment will not receive First Amendment protec- 
tion or an exemption from the antitrust laws if its 
intent in petitioning the government is really an 
effort to harm its competitors rather than to obtain 
favorable governmental action. See NOERR-PENNING- 


toucher and the person touched) engage in sexual 
relations. — Also termed sexual activity. 


SF, See sinking fund under Funp (1). 
S/F. abbr. STATUTE OF FRAUDS. 
SG. abbr. 1. SOLICITOR GENERAL, 2, SURGEON GENERAL. 


shack. Hist. The straying und escaping of cattle out of 
their owner's land into other unenclosed land; an 
intercommoning of cattle. . 


& 


shaming sentence 


TON DOCTRINE; sham action under ACTION (4). (Cases: 
Monopolies @12(16.5). C.J.S. Monopolies § 144.] 


shaming sentence. See shame sanction under SANCTION. 
sham lawsuit. See sham action under ACTION (@). 

sham litigation. See sham action under ACTION (4). 
sham marriage. See MARRIAGE (1). 

sham petitioning. See sham action under ACTION (4. 
sham plea. See sham pleading under PLEADING (1). 

sham pleading. See PLEADING (1). 

sham prosecution. See PROSECUTION. 

sham suit. See sham action under ACTION (4). 


sham transaction: An agreement or exchange that has 
no independent economic benefit or business pur- 
pose and is entered into solely to create a tax advan- 
tage (such as a.deduction for a business loss). © The 
Internal Revenue Service is entitled to ignore the 
purported tax benefits of a sham transaction. [Cases: 
Internal Revenue ©3071. CJ.S. Internal Revenue 
§§ 13-14.) 
shanghaiing (shang-hi-ing). The act or an instance of 
* coercing or inducing someone to do something by 
fraudulent or other wrongful means; specif., the 
practice of drugging, tricking, intoxicating, or other- 
wise illegally inducing a person to work aboard a 


vessel, usu. to secure advance money or a premi- 
um. — Also termed shanghaii . 18 USCA 
§ 2194. [Cases: Seamen © CJS. Seamen 
8§ 209-215.) 


share, n. 1. An allotted portion owned by, contributed 
by, or due to someone <each partner's share of the 
profits>. 


intestate share. The share that the renouncer of a 
will would take in the decedent's assets if the 
decedent had left no will affecting in any way the 
distribution of assets. 


2. One of the definite number of equal parts into 
which the capital stock of a corporation or joint- 
stock company is divided <the broker advised his 
customer to sell the stock shares when the price 
reaches $29>. @ A share represents an equity or 
ownership interest in the corporation or joint-stock 
company. Cf. srock (4); security «). (Cases: Corpo- 
rations 62; Joint Adventures 6. C.].S. Corpora- 
tions §§ 126, 128, 148-151; Joint Ventures § 62.) 


American share.- Securities. A share of stock in a 
foreign corporation issued directly to U.S. inves- 
tors through a transfer agent. 


qualifying share. A share of common stock pur- 
chased by someone in order to become a director 
of a corporation that requires its directors to be 
shareholders. (Cases: Corporations 282. C,J.S. 
Corporations §§ 447-448.] 
share, vb. 1. To divide (something) into portions. 2. 
To enjoy or partake of (a power, right, etc.). 
share account. See share-draft account under ACCOUNT. 
share acquisition. The acquisition of a vad tion by 
purchasing all or most of its outstanding shares 
direct ay from the shareholders; TaKEOvER. — Also 
termed share-acquisition transaction; stock acquisition; 
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stock-acquisition transaction. Cf. ASSET ACQUISTTION. 
[Cases: Corporations 197; Securities Ri tion 
€>52.10-52.50. C.J.S. C ions §§ 373, 375-378; 
Securities Regulation §§ 121-141.} 


share and share alike. To divide (assets, etc.) in equal 
shares or proportions; to engage in per capita divi- 
sion. See PER CAPITA. 

share certificate. See STOCK CERTIFICATE. 


sharecropping. An agrictiltural arrangement in which 
a landowner leases land to a tenant who, in turn, 
gives the landlord a portion of the crop as rent. @ 
The landlord usu. provides the seed, fertilizer, and 
equipment. ([Cases: Landlord and Tenant 
9319-333. C.J.S. Landlord and Tenant §§ 793, 


795-815, 817-829.] — sharecropper, n. 
shared-appreciation mortgage.:See MORTGAGE. 


shared custody. See joint custody under. custopy «). 
shared-equity mortgage. See MORTGAGE. 

shared parenting. See PARENTING. 

share draft. See prarr. 

share-draft account. See account. 

shared residency. See joint custody under cusropy. 


shareholder. One who owns or holds a share or 
shares in a company, esp. a corporation. — Also 
termed shareowner; (in a corporation) stockhalder. 
(Cases: eatues ain, @ 170. C.J.S. Conporations 
§§ 305, 308-309, 312, 314, 317.] 


controlling shareholder. A shareholder who is in a 
osition to influence the corporation’s activities 
use the shareholder either owns a majority of 
outstanding shares or owns a smaller percentage 
but a significant number of the remaining shares 
are widely distributed among many others. [Cases: 
Corporations €174. C.J.S. orations § 307.) 


dummy shareholder. A shareholder who owns stock 
in name only for the benefit of the true owner, 
whose identity is usu. concealed. 


maj shareholder. A shareholder who owns or 
controls more than half the corporation's stock. 
Erg Corporations ¢°182.3. C.J.S. Corporations 
-] . 
minority shareholder. A shareholder who owns less 
than half the total shares: outstanding and thus 
cannot control the corporation's management or 
singlehandedly elect directors. [Cases: Corpora- 
tions 182.3. C.}.S. Corporations § 344.] 
shareholder-control agreement. See POOLING AGREE- 
MENT. 


shareholder derivative suit. See DERIVATIVE ACTION (1). 
shareholder oppression. See OPPRESSION (4). 


shareholder proposal. A proposal by one or more 
corporate stockholders to change company policy or 
procedure. @ Ordinarily, the corporation informs all 
stockholders about the proposal before the next 
shareholder meeting. 


shareholder resolution. See RESOLUTION (2). 
shareholders’ equity. See OWNERS’ EQUITY. 
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_ shareholder’s liability. See LIABILITY. 
_ shareholder voting agreement. See POOLING AGREE- 


MENT. 
shareowner. See SHAREHOLDER. 
shares outstanding. See outstanding stock under STOCK. 
share split. See Stock sPLiT. 


shareware. Software that can be redistributed but not 
modified and requires all users to pay a license fee. © 
The license fee applies to both originals and distrib- 
uted copies. Cf. FREEWARE; PROPRIETARY SOFTWARE; 
SEMI-FREE SOFTWARE. 

share-warrant.to bearer. A warrant providing that the 
bearer is enfitled to a certain amount of fully paid 
stock sharesX@ Delivery of the warrant operates as a 
transfer of the shares of stock. 


shark repellent. 1. TAKEOVER DEFENSE. 2. More specifi- 
cally, a charter or bylaw provision designed to im- 
pede hostile bids to acquire a controlling interest in 
a corporation. 

sharp, adj. (Of a clause in a mortgage, deed, etc.) 
er Oeiig the creditor to jake dnmediale and 
summary action upon the debtor's default. 


8 practice. Unethical action and trickery, esp. by 


a lawyer. — Also termed (archaically) 

dealing. (Cases: Attorney and Client €32(4). C.J.S. 
Attorney and Client §§ 45-46.] — sharp practitioner, 
n. 


shave, vb. 1. To purchase.(a negotiable instrument) at 
a greater than usual discount rate. 2. To reduce or 
deduct from (a price). _ 


sheer, n. Maritime law. A vessel's sudden deviation 
fronrits line of course; a swerve. 


sheet acts. See SESSION LAWS. 
shelf issue. See issue (2). 
shelf registration. See RECISTRATION (2). 
shelf security. See security. 
shell corporation. See CORPORATION. ce 
Shelley’s Case, Rule in. See RULE IN SHELLEY'S CASE. 
shell game. A sleight-of-hand game that uses three 
cups or thimble-like objects, one of which has a pea, 
, or other small object underneath. @ This is a 
me of chance in which one player bets that he or 
she can remember under which cup the object is. 
The Ws are moved around so quickly that the 
layer finds it difficult to remember where the object 
is. When played casually on public streets the shell 
game is usu. a swindle because the operator palms 
the object rather than leaving it under a cup, so the 
player has no chance of winning. — Also termed 


: thimblerig; thimbles and balls. See GAME OF CHANCE. 


shelter, n. 1. A place of refuge providing safety from 
+ danger, attack, or observation. 


homeless shelter. A privately or publicly operated 
residential facility providing overnight accommo- 
dation free of charge to homeless people. @ Most 
homeless shelters accept occupants on a first-come- 
first-served basis and are open only from early 
evening to early morning. Those that serve home- 


sheriff 


less families may remain open throughout the day 
to women and children. Some shelters offer occu- 

ants help such as advice on finding and applyin 
or public assistance, employment, and medica 
care. 


women’s shelter. A privately or publicly operated 
residential facility providing women (and their 
children) who are victims of domestic violence with 
temporary lodging, food, and other services such 
as employment assistance, counseling, and medical 
care. —~ termed family shelter. 


aiesy ‘young people a 
Short time. © The 
voluntarily and can 
leave anytime they wish. Some’shelters offer long- 
term transitional training so that young peop can 
leave street life and eventually lead in ependent, 
productive lives. 2. An alternative type of juvenile- 
detention center that is less hao restrictive 
than a jail or boot camp. @ Delinquent juveniles 
are usu. brought to these shelters by police or 
ordered to reside there by a court. Residents at- 
tend school or work in the daytime and may be 
permitted weekend visits at their family homes. 


2. TAX SHELTER <the shelter saved the taxpayer over 
$2,000 in taxes>. — shelter, vb. 


shelter-care hearing. Sce shelter hearing under HEAR. 
ING. 


shelter doctrine. Commercial law. The principle that a 

erson to whom a holder in due course trans- 
erred commercial paper, as well as any later trans- 
feree, will succeed to the rights of the holder in due 
course. @ As a result, transferees of holders in due 
course are generally not subject to defenses against 
the payment of an instrument. This doctrine ensures 
the free transferability - of commercial paper. Its 
name derives from the idea that the transferees 
“take shelter” in the rights of the holder in due 
course. [Cases: Bills and Notes @2362. C.J.S. Bills 
and Notes; Letters of Credit § 189.) 4. 

shelter hearing. See 1£aRING. ‘ 

shelving. Patents. Che failure to begifiior the stoppin 

of comunercal use: of: a. patent ddting a speched 
period, usu. the term of the license:“® A licensor may 
place an antishelving provision in a license to ensure 
the licensed product's manufacture and sale. The 
shelving problem usu. applies to patented inven- 
tions, but licenses for trademarked products may 
also address shelving. See ANTISHELVING CLAUSE. 


shelving clause. See ANTISHELVING CLAUSE. 


shepardize, vb. 1. (often cap.) To determine the subse- ~ 
quent history of (a case) by using a printed or 
computerized version of Shepard's Citators. 2. Loosely, 
to check the precedential value of (a case) by the 
same or similar means. — sh tion; shepard- 
izing, n. 

sheriff. [Middle English shire reeve from Anglo-Saxon 
scirgerefa] 1. A county's chief peace officer, usu. 
elected, who in most jurisdictions acts as custodian of 
the county jail, executes civil and criminal process, 
and carries out judicial mandates within the coun- 


sheriff clerk 


ty. — Also termed high sheriff; vice-comes. (Cases: 
Sheriffs and Constables @=1. C.J.S. Sheriffs and Con- 
stables § 1.] 


deputy sheriff. An officer who, acting under the 
direction of a sheriff, may perform most of the 
duties of the sheriff's office, @ Although undersheriff 
is broadly synonymous with deputy sheriff, writers 
have sometimes distinguished between the two, 
suggesting that a ape appointed for a special 
occasion or purpose, while an undersheriff is per- 
manent. — Also termed undersheriff; ; 
vice-sheriff. [Cases: Sheriffs and Constables 16.) 
2. Scois lay. The chief judge at the county level, with 
limited crimimal and unlimited civil jurisdiction. © A 
sheriff may not.hear cases of murder or of some 
minor offenses: In medieval times, the sheriff was 
the king’s representative in the shires, having mili- 
tary, administrative, and judicial functions. The of- 
fice was hereditary until the Heritable Jurisdictions 
Act of 1746. 


sheriff clerk. Scots law. The clerk of a sheriff's court. 


sheriff-depute. Hist. Scots iaw. The qualified judge of a 
. district or county, acting for the titular, unqualified 
sheriff. : 


eriff. 
sheriff principal. Scots law. The chief judge of a 
gle? plage ealiora one or more counties. 


sheriff's court. See court. 
sheriff's deed. See bEED. 
sheriff's jury. See jury. 
sheriff's sale. See sALE. 


Sherman Antitrust Act. A federal statute, passed in 
1890,. that: prohibits direct or indirect interference 
with the freely competitive interstate production and 
distribution of goods. @ This Act was amended by 
the Clayton Act in 1914: 15 USCA §§ 1-7. — Often 
shortened to Sherman Act. — Also termed the Antitrust 
Law, [Cases: Monopolies @10. CJ.S. Monopolies 
§§ 18, 20-26, 45, 56-62, 71, 137.) 


Sherman-Sorrells doctrine. The principle that a defen- 
dant may claim as an affirmative defense that he or 
she was not disposed to commit the offense until a 
public official (ften an undercover police officer) 
encouraged the Gefendant to do so. '® This entrap- 
ment defense, Which is recognized in the federal 
system and a -majority of states, was developed in 
Sherman v. Unitéd States, 356 U.S. 369, 78 S.Ct. 819 
(1958), and Sorrells v. United States, 287 U.S. 435, 53 
S.Ct. 210 (1982). — Also termed subjective method. See 
ENTRAPMENT. Cf. HYPOTHETICAL-PERSON DEFENSE. 


shield law. 1. A statute that affords journalists the 
privilege not to reveal confidential sources. See jour- 
nalist’s privilege under PRIVILEGE (3). [Cases: Witnesses 
@> 196.1. C.J.S. Witnesses § 358.) 
"More than half of the states have ‘shield laws’ creating 
‘reporters’ privil ’ that are sometimes broader than the 


First Amendment version of that privilege.” David A 
. Freadom of the Press, 80 Texas L Rev. 429, 432 


2. A statute that restricts or prohibits the use, in 
rape or sexual-assault cases, of evidence about the 
past sexual conduct of the victim. — Also termed (in 
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sense 2) rape shield law; rape shield statute. \Cases: 
Rape @40(1)-40(5). C.j.S. Rape §§ 86-89.) 
“The ‘rape shield law.’ At common law the character of 


bcp a was held to be admissi- 
ble In evidence on tt had probative value In 

whether she or did not consent. Defense 
counsel, in unrestrained took advan- 


Ui zeal for an 7 
tage of this to the point that It often seemed as If it was the 
victim of the rape, rather than the , who was on 


Law 206 (3d ed. 1982). 


shifting, adj. (Of a position, place, etc.) changing or 

passing from one to another <a shifting estate>. 

clause. At‘common law, a clause under the 

Statute of Uses prescribing a substituted mode of 

. devolution .in the settlement of an estate. See svt. 
UTE OF USES. Bp ee ai 


shifting executory interest. See EXECUTORY INTEREST. 


shifting d. Patents. The broadening of a patent 
application in an amendment by claiming a feature 
of the invention that was disclosed but not claimed 
in the original application. (Cases: Patents ¢>109. 
C.J.S. Patents §§ 152-155.) 


shifting inheritance. See INHERITANCE. 


shifting risk. See risk. 7 

shifting stock of merchandise. Merchandise inventory 
subject to change by purchases and sales in the 
course of trade. 


shifting the burden of proof. In litigation, the trans- 
ference of the duty to prove a fact from one party to 
the other; the passing of the duty to produce evi- 
dence in a case from one side to another as the case 
progresses, when one side has made a prima facie 
showing on a point of evidence, requiring the other 
side to rebut it by contradictory evidence. See Bur- 
DEN OF PROOF. [Cases: Evidence $994. C.J.S. Evidence 
§§ i121, 126.) 


shifting trust. See TRUST. 
shifting use. See usE (4). 


shill. 1, A person who poses as an innocent bystander 
at a confidence game but actually serves as a decoy 
for the. perpetrators of the scheme. 2. By-BIDDER. — 
shill, vb. : 

shilling, n. 1. The practice.of-fraudulently bidding on 
items at an auction solely. to drive.up the price. © 
The seller might collude with another person to bid 
or might act alone and anonymously. Cf. sippinc vp; 
BY-BIDDING. 2. Hist. An English coin equal to 12 
pence or 1/20th of a pound. @ Shillings were reval- 
ued as five pence and phased out when decimaliza- 
tion was adopted in the early 1970s. The modern 
five-pence coin, like its predecessor equal.to 1/20th 
of a pound, is sometimes nostalgically referred to as 
a shilling. 

single. A small, usu. dignified sign that marks the 
_office door of a professional, esp. a lawyer. 


shingle theory. Securities. The notion that a broker- 
dealer must be held to a high standard of conduct 


because by engaging in the securities business 


earn cams accra e eee nememmemem oF 


aR ee coe ne Neete te OT Oe Oe CN SC RRETTEE tm | ym tar # 
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(“hanging out a shingle’), the broker-dealer implicit- 
ly a aan to the world that the conduct of all its 
employees will be fair and meet professional norms. 
(Cases: Securities Regulation 27.21, 60.32(1). 
C.J.S. Securities Regulation §§ 76, 164, 195, 217.) 

“{I]n Judging the appropriate standard of care that attaches 


to a broker-dealer in recommending securities to his or her 
customers and tn dealing with the customers’ coe eg lg 
. The * 


doctrine 


The Law of 
1894). - 


shin plaster. Hist. Slang..1. A bank note that has 
greatly depreciated in value, esp. the paper money 
of the Republic of Texas in relation to the U.S. 
dollar. 2. Paper money in denominations less than 
one dollar. 


ship, n. A type of vessel used or intended to be used 
in navigation. See vesser. (Cases: Shipping ¢1. 
C.J.S. Shipping § 4.) 
chartered ship. 1. A ship specially hired to trans- 
port the goods of only one person or company. 
(Cases: Shipping @=34-58. CJS.  Shippi 
§§ 74-146, 148, 379.] 2. A ship on which a shipper 
has chartered space for a cargo. 


general ship. A ship that is put up for a particular 
voyage to carry the goods of any persons willing to 
ships goods on it for that voyage. 


ge vb. To send (goods, documents, etc.) from one 
place to another, esp. by delivery to a carrier for 
transportation. 


ship broker. Maritime law. 1. The business agent of a 
shipowner or charterer; an intermediary between an 
owner or charterer and a shipper. 2. One who 
negotiates the purchase and sale of a ship. 


ship channel. Maritime law. The part of a navigable 
body of water where the water is deep enough for 
large vessels to travel safely. was 


shipmaster. See MASTER OF A SHIP. 


shipment. 1. The transportation of goods; esp., the 
delivery of goods to a carrier and subsequent issu- 
ance of a bill of lading. 2. The goods so shipped; an 
order of goods. 


shipment contract. See CONTRACT. 


Ship Mortgage Act. A federal law regulating mortgag- 
es on ships registered as U.S. vessels by, among 
other things, providing for enforcement of maritime 
liens in favor of those who furnish supplies or main- 
tenance to the vessels. 46 USCA §§ 30101, 
31301-31343. (Cases: Shipping @32. C.J.S. Shipping 
§§ 63-67.} 


shipowner-negligence doctrine. The principle that a 
shipowner is liable for an assault on a crew member 
if the crew member was assaulted by a superior, in 
the context of an activity undertaken for the benefit 
of the ship’s business, and if the ship's officers could 
reasonably have foreseen the assault. [Cases: Seamen 
S=29(3). C.J.S. Seamen §§ 163, 165~166.] 


Shively presumption 


3 ts 1. One who ships goods to another. 2. One 

who contracts with a carrier for the transportation of 
cargo. @ As a legal term of art, the shipper may not 
be the person who owns the cargo, but an agent or 
an independent contractor. Cf. carRrieR «). [Cases: 
Carriers €=3, 41. CJ.S. Aeronautics and Aerospace 
§ 179; Carriers §§ 2, 385.] 


shipping articles. Maritime law. A document (provided 
by a master of a vessel to the mariners) detailing 
voyage information, such as the voyage term, the 
number of crew, and the wage rates. 46 USCA 
§ 10302. (Cases: Seamen 7. C.J.S. Seamen §§ 13, 
15.] et 


shipping commissioner. An officer, appointed by the 
secretary of the treasury, who is’posted at a port of 
entry, and vested with general siipervisory authority 
over seamen's contracts and welfare. @ In 1993, the 
term was changed to “master or individual in 
charge.” See Pub. L. No. 103-206, § 403. 


shipping document. Any paper that covers a ship- 
ment in trade, such as a bill of lading or letter of 
credit. (Cases: Carriers @46-68; Shipping ¢=106. 
C.J.S. Carriers §§ 390-396, 3$3-402, 438; Shipping 
§§ 256-257.] 


shipping law. See Law OF SHIPPING. 


shipping order. A copy of the shipper’s instructions to 
a carrier regarding the disposition of goods to be 
ray aaa (Cases: Carriers 61. C.J.S. Carriers 
§ 393.) 


ship’s husband. Maritime law. A person appointed to 
act as general agent of all the coowners of a ship, as 
by contracting for all necessary services, equipment, 
and supplies. Cf. exercrror. [ : Maritime Liens 
@=28; Seamen $22; Shipping €°74. C.J.S. Maritime 
Liens §§ 28-30, 32-33; Seamen § 95; Shipping § 174.] 


ship’s papers. Maritime law. The papers that a vessel is- 
required to carry to provide the primary evidence of 
the ship’s national character, ownership, nature and 
destination of cargo, and compliance with navigation 
laws. ® This evidence includes certificates of health, 
charterparty, muster-rolls, licenses; .and bills of lad- 
ing. [Cases: Shipping @ 5. C.J.S. Shipping § 16.] 

shi Maritime law. 1. A ship's;wreckage. [Cases: 
Shipping €212. C.J.S. Shipping §: 520.] 2. The inju- 
ry or destruction of a vesse use of circumstances 
beyond the owner's control, rendering the vessel 
incapable of carrying out its mission. 


ment.” 4 James Kent, Commentaries on 
n.(b) (George Comstock ed., 11th ed. 1866). 
shire. A county in Great Britain (esp. England), origi- 
nally made up of many hundreds but later consisting 
of larger divisions set off by metes and bounds. 
shire-gerefa. See shire-reeve under REEVE. 
shire-reeve. See REEVE. 


Shively presumption (shtv-lee). The doctrine that any 
prestatehood grant of public property does not in- 
clude tidelands unless the grant specifically indicates 


shock 


otherwise. Shively v. Bowlby, 152 U.S. 1, 14 S.Ct. 548 
. (1894); United States uv. Holt State Bank, 270 U.S. 49, 
46 S.Ct. 197 (1926). See EQUAL-FOOTING DOCTRINE. 
(Cases: Navigable Waters 36(1). C.J.S. Navigable 
Waters §§ 104, 108-109, 112.) 


shock, n. A profound and sudden disturbance of the 
physical or mental senses; a sudden and violent 
physical or menzal impression depressing the body's 
Alar forces, as by a sudden injury or medical proce- 
ure. 


mental shock. Shock caused by agitation of the 
mental senses and resulting in extreme grief or 
joy, as by, witnessing the horrific death of a family 
member or winning the lottery. Cf. EMOTIONAL DIs- 
TRESS. 


physical shock. Shock caused by agitation of the 
physical senses, as from a sudden violent blow, 
impact, collision, or concussion. 


shock incarceration. See INCARCERATION. 
shock probation. See PROBATION. 


shock the conscience. To cause intense ethical or 

. humanitarian discomfort. ¢ This phrase is used as an 
equitable standard for gauging whether (1) state 
action amounts to a violation of a person’s substan- 
tive-due-process rights, (2) a jury's award is exces- 
sive, (3) a fine or jail term is disproportionate to the 
crime, or (4) a contract is unconscionable. See con- 
SCIENCE OF THE COURT (2). 


shop, n. A business establishment or place of employ- 
ment; a factory, office, or other place of business. 


agency shop. A shop in which a union acts as an 
agent for the employees, regardless of their union 
membership. @ Nonunion members must pay un- 
ion dues because it is presumed that any collective 
bargaining will benefit nonunion as well as union 
members. 


closed nonunion shop. A shop in which the employ- 
er restricts employment to workers who are unaf- 
filiated with any labor union. 


closed shop. A shop in which the employer, by 
agreement with a union, hires and retains in em- 
ployment only union members in good standing. ® 
Closed shops were made illegal under the federal 
Labor-Management Relations Act. — Also termed 
closed union . See PREHIRE AGREEMENT. Cf. closed 
wenion under union. [Cases: Labor Relations @=251. 
CJ.S. Labor Relations §§ 10, 230-231, 233, 
235-238.] : 


open closed shop. A shop in which the employer 
hires nonunion workers on the understanding that 
they will become union members within a specified 
period. — Also termed open shop. 

open shop. 1. A shop in which the employer hires 
workers without regard to union afhliation. See 
RIGHT-TO-WORK LAW. Cf, open union under UNION. 2. 
See apen closed shop. 


preferential nonunion shop. A shop in which non- 
union members are given preference over main 
members in employment matters. 


preferential shop. See preferential union shop. 
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preferential union shop. A shop in which union 
members are given preference over nonunion 
members in employment matters. — Also termed 


union shop. A shop in which the employer may 


hire nonunion employees on the condition that. 


they join a union within a specified time (usu. at 
least 30 days), -° oe 
shop-book rule. Evidence. An exception to the hearsay 
le permitting the admission into evidence of origi- 
nal bookkeeping records if the books’ entries were 
made in the ordinary course of business and the 
books are introduced by somebody who maintains 
them. [Cases: Evidence €=354. C.J.S. Evidence 
§§ 925, 934.) 
shop books. Records of original entry maintained in 
the usual course of business by a shopkeeper, trader, 


or other businessperson. —Also termed books. of 


account; account books. 


shop committee. A union committee that resolves 
employee complaints within a union shop. See union 
shop under sHop. ; 


shoplifting, 2. Theft of merchandise from a store or 
business; specif., larceny of goods from a store or 
other commercial establishment by willfully taking 
and concealing the merchandise with the intention 
of converting the goods to one's personal use with- 
out paying the purchase price. See Larceny. [Cases: 
io 1. C.J.S. Larceny §§ 1(1, 2), 9.] — shop- 
ub. 


“Shoplifting is a form of .... AS a practical matter, 
however, the difficully of proving the wror { taking and 
tha toonlous. Werk fackiotes ter 9 comiohon inde te 
general larceny statutes, together with the risk of retributory 
civil action against the shopkeeper consequent to acquittal 


of an accused shoplifter, hava caused sh to be 
established as a 5 ic statutory in 
peeps ko 
sp right. Patents. An employer's right to an irrevo- 
cable, nonassignable, nonexclusive, royalty-free li-. 
cense in an smpoice® invention, if the employee 
conceived and developed the invention during the 
course of employment and used company funds and 
materials. © The term derives from the idea that the 
right belongs to the shop, not to the employee. 
Employment contracts frequently contain patent-as- 
signment clauses, but the employer is entitled to the 
license even if the employee retains the patent. If 
the employee or consultant was hired to invent, then 
the employer owns the resulting inventions. If an 
employee develops an invention independently, the 
employee is its sole owner. But if an employee uses 
the employer's resources to make the invention, 
courts use the shop-right doctrine to compensate the 
employer. [Cases: Master and Servant €°62. C.J.S. 
Employer-Employee Relationship $§ 115, 117-122.] 


shop steward. See STEWARD @). 


shore. 1. Land lying between the lines of high- and 
low-water mark; lands bordering on the shores of 
navigable waters below the line of ordinary high 
water. (Cases: Navigable Waters ¢=36(3); Waters 
and Water Courses 90. C.J.S. Waters §§ 170-173.] 
2. Land adjacent to a body of water regardless of 
whether it is below or above the ordinary high- or 
low-water mark. — Also termed shore land. (Cases: 


> senate st CETTE EEE NEA POD RS ONES BR IIS IS CLOTS TA CPE ee ELLIE NETS LEE SEES POG EE LTE PY PT HE ETE ERI MMENILE TE | POE CF ICIS SOR LO Se a aE IE NN BP ey ty 
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Navigable Waters @°18, 33; Waters and Water 
Courses 90-96. C.J.S. Navigable Waters §§ 45, 81; 
Waters §§ 170-173, 175-186.] 


short, adj. 1. Not holding at the time of sale the 
security or commodity that is being sold in anticipa- 
tion of a fall in price <the trader was short at the 
market's close>. 2. Of or relating to a sale of securi- 
ties or commodities not in the seller's possession at 
the time of sale <a short position>. See short sale 
under sate. Cf. ronc. (Cases: Securities Regulation 
€=45.17. CJ.S. Securities Regulation § 117] 


short, adv. By a short sale <sold the stock short>. See 
short sale under SALE. 


short, vb. To jell (a security or commodity) by.a short 
sale <shorted. 1,000 shares of Pantheon stock>. See 
short sale under save. (Cases: Securities Regulation 
45.17. C.J.S. Securities Regulation § 117.) 
short cause. See CAUSE (3). 
short-cause calendar. See CALENDAR (2). 
short-cause trial. See short cause under CAUSE (8). 
shortened statutory period. Patents. An amount of 
. time less than six months, but not less than 30 days, 
given in certain circumstances to a patent applicant 
to respond to an office action. © The period for most 
responses can be extended up to the statutory peri- 
od of six months. MPEP 710.02. 
shorter-term rule. See RULE OF THE SHORTER TERM. 
short-form agreement. Labor law. A contract usu. en- 
tered into by a small independent contractor where- 
by the contractor agrees to be bound by the terms of 
a collective-bargaining agreement negotiated be- 
twéen a union and a multiemployer bargaining unit. 
short-form bill of lading. See BILL oF LADING. 
short-form merger. See MERGER. 


short intcrest. Securities. In a short sale, the number of 
shares that have not been purchased for return to 
lenders. See short sale under SALE... 

short lease. See LEASE. a. 

short notice. Seé NOTICE. 

short position. The position:of an investor who bor- 
rowed stock to e a short sale but has not yet 
purchased the stock to repay the lender. See short 
sale under SALE. 

short sale. See sae. 

short sale against the box. See sae. 


short-shipped, adj. Commercial law. Partially filled; con- 
taining fewer units than requested or paid for. 


short summons, See SUMMONS. 


short-swing profits. Profits made by a corporate insid- 
er on the purchase and sale (or sale and purchase) 
‘of company stock within a six-month period. ¢ 
These profits are subject to being returned to the 
company. [Cases: Securities tion 6°53.10- 
53.22. CiJ.S. Securities Regulation 8§ 142-153.) 


short-term alimony. See rehabilitative alimony under AL 
IMONY. 


shut-In royalty clause 


short-term capital gain. See CAPITAL GAIN. 


short-term debt. 1. pest. 2. See current liability under 
LIABILITY. 


short-term loan. See LOAN. 

short-term security. See sEcURITY. 

short-term trading. See TRADING. 

short-term trust. See Clifford trust under TRusT. 
short title. See TITLE (8). 

short ton. See TON. 

shotgun instruction. See ALLEN CHARGE. 
shotgun pleading. See PLEADING ws; 

shotgun rejection. See REJECTION. -~ 


show, vb. To make (facts, etc.) apparent or clear by 
evidence; to prove. 


show cause. To produce a satisfactory explanation or 
excuse, usu. in connection with a motion or applica- 
tion to a court. 


show-cause order. See ORDER (2). 


show-cause proceeding. A usu. expedited proceeding 
on a show-cause order. — Also termed rule to show 
cause; summary process; summary procedure, expedited 
proceeding. ; 


show-cause rule. See show-cause order under ORDER (2). 


shower (shoh-ar), 2. A person commissioned by a 
court to take jurors to a place so that they may. 
observe it as they consider a case on which they .are 
sitting. See view (3). [Cases: Criminal Law €-65], - 
Trial 28. CJ.S. Criminal Law §§ 1156; Trial 
§ 117-119.] 

showing, n. The act or an instance of establishing 
through evidence and argument; proof <a prima 
facie showing>. . 

show of hands. See vote by show of hands under vote (4). 

show-stopper. Corporations. An antitakeover tactic by 
which the target company seeks .an injunction bar- 
ring the takeover offer, .usu. because the proposed 
merger violates antitrust: laws. : 


show trial. A trial, usu: in a nondémocratic country, 


- that is staged primarily for propsgandin® purposes, 


with the outcome predetermined. 


showup, n. A pretrial identification procedure in 
which a sus is confronted with a witness to or 
the victim of a crime. @ Unlike a lineup, a showup is 
a one-on-one confrontation. Cf. Lineup. [(Cases: 
Ghnen Law @339.8(5, 6). C.J.S. Criminal Law 
§ 803.] 


orp The reduction in inventory caused by 
theft, breakage, or waste. 


shrink-wrap license. See LICENSE. 
SHU. abbr. sPECIAL HOUSING UNIT. 


shutdown. A cessation of work production, esp. in a 
factory. 


shut-in royalty, See ROYALTY (2). 


shut-in royalty clause. Oil & gas. A provision in an oil- 
and-gas lease allowing the lessee to maintain the 


shuttle diplomacy 


lease while there is no production from the property 
because wells capable of production are shut in. ® 
The lessee pays the lessor a shut-in royalty in lieu of 
production. : 


shuttle diplomacy. See piPLOMACY. 


shyster (shis-ter). A person (esp. a lawyer) whose 
business affairs are unscrupulous, deceitful, or un- 
ethical 


si actio (st ak-shee-oh), n. [Latin] Hist. The closing 
statement in a defendant's plea demanding judg- 
ment. 


si aliquid sapit (si al-i-kwid say-pit). [Law Latin] Hist. 
If he Gioie anvihing 


si antecedit ictum Hcet non 
ik-tom li-set non kon im). (Law Latin) Hist. If it 
precedes the blow,.although not actually connected 
with it. © The phrase appeared in reference to the 
malice sufficient to warrant a capital murder convic- 
tion. 

SIB. abbr. Securities and Investment Board. See FINAN- 
CIAL SERVICES AGENCY. 


" sibt imputet (sib-1 im-pya-tet). [Latin] Hist. Let it be 
imputed to himself. 


stbi invigilare (sib-1 in-vij-o-lair-ee). [Latin) Hist. To 
watch for themselves. 


sibling. A brother or sister. 


sie (sik). [Latin “so, thus”] Spelled or used as written. 
© Sic, invariably bracketed and usu. set in italics, is 
used to indicate that a preceding word or phrase in 
a quoted passage is reproduced as it appeared in the 

_original document <"“that case peeked [sic] the 
young lawyer's interest”>. 


sick leave. 1. An employment benefit allowing a work- 
er time off for sickness, either with or without pay, 
but without loss of seniority or other benefits. (Cases: 
Master and Servant @72. C.J.S. Employer-Employee 
Relationship §§ 146-152, 155, 175.] 2. The time so 
taken by an employee. 


sickness and accident insurance. See health insurance 
under INSURANCE. 


si_constet de persona (si koristet dee per-soh-ne). 
(Latin) If it is: certain who is the person meant. 


si contingat (st kon-ting-at). [Law Latin] If it happens. 
© This term was formerly used to describe conditions 
in a conveyance. , 


sicut alias (st-kot ay-lee-ss), h. [Latin “as at another 
time") Hist. A second writ issued when the first one 
was not executed. 


procded to an outa apa Nin, an ofginal wet must 
(o an a Im, an mu: 
fhen be sued out rogu , and after that a . And if 
the sheriff cannot find the defendant upon the writ... 
there Issues out an alias writ, and after that a piuries, to the 
same effect as the former: only after these words ‘we 
command you,' this clause fs Inserted, ‘as we have former- 
ly,’ or, ‘as we have offen commanded you;' ‘sicut allas’ 
..-«" 3 Willlam Blackstone, Commentaries on the Laws of 
England 283 (1768). 


sicut me Deus adjuvet (sik-ot mee dee-as aj-9-vet). 
[Latin] So help me Gad. 


m (st an-ti-see-dit 
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side, n. 1. The position of a person or group opposing 
another <the law is on our side>. 2. Either of two 
parties in a transaction or dispute <each side put on 
a strong case>. 3. Archaic. The field of a court's 
jurisdiction <equity side> <law side>. 4. Property. 
In a description of more or less rectangularly shaped 
land, either of the two long boundary lines. 


side agreement. See AGREEMENT. 


sidebar. 1. A position at the side of a judge’s bench 
where counsel can confer with the judge beyond the 
jury’s earshot <the judge called the attorneys to 
sidebar>. 2. SIDEBAR CONFERENCE <during the side- 
bar, the prosecutor accused the defense attorney of 
misconduct>. 3. A short, secondary article within or 
. accompanying a main story in a.publication <the 
sidebar contained information.on related topics>. 


sidebar comment. An unneééssary, often argumenta- 
tive remark made by an‘‘atforney or witness, esp. 
during a trial or deposition,.— Often shortened to 
sidebar. — Also termed sidebar remark. (Cases: Trial 
©113. CJ.S. Trial § 318.) 


sidebar conference. 1. A discussion among the judge 
and counsel, usu. over an evidentiary objection, out- 
side the jury's hearing. — Also termed hk confer- 
ence. (Cases: Trial €°18, 50. C.J.S. Trial §§ 91-92, 
176.] 2. A discussion, esp. during voir dire, between 
the judge and a juror or prospective juror. — Often 
shortened to sidebar. 


sidebar remark. See siDEBAR COMMENT. 


sidebar rule. English law. An order or rule allowed by 
the court without formal application, such as an 
order to plead within a particular time. @ Formerly, 
the rules or orders were made on the motion of the 
attorneys at the sidebar in court. 


side judge. See jupce. 


side lines. 1. The margins of something, such as 
property. 2. A different type of business or goods 
than one actin, engages in or sells. 3. Mining 
law. The boundary lines of a mining claim not 
crossing the vein running on each side of it. — Also 
written sidelines. Cf. END Lines. (Cases: Mines and 
Minerals S18. C.J.S. Mines and Minerals §§ 48-49.] 


sidenote. See MARGINAL NOTE. :. ~ vy 

si deprehendatur (st dep-ri-hen-day-ter). [Latin] Hist. 
If captured. ; re 

side reports. 1. Unofficial ‘volumes of case reports. 2. 
Collections of cases omitted from the official reports. 

sidesman. Eccles. law. A church officer who originally 
reported to the bishop on clerical and congregation- 
al misdeeds, including heretical acts, and later be- 


came a standing officer whose duties gradually de- 
volved by custom on the churchwarden. -— Also 
termed synodsman; questman. ; 

si deventum sit ad actum maleficio proximum (si di- 
ven-tam sit ad ak-tom -e-fish-ee-oh prok-se- 
mem). [Law Latin] Hist. If it approaches an act 
bordering on crime. @© The phrase described the 
determination of a criminal attempt. 


Sterra—Mobile doctrine. See MOBILE-SIERRA DOCTRINE. 


= ene“ SEE LES ES IONS PGS IEL ELON a ke 5 St LS BENTLEY ALES LINE CRI TET OBEYS ALORS EAI 8 BET PEPSI SEL 688 A sg LTTE RLS OR, WESC IOL NT EE PLETE PR 


‘ rename 
Aeneas ena OA A RE Cea ct a ea 
SEE Att ae 


1415 


si fecerit te securum (si fes-or-it tee si-kyoor-em). [Law 
Latin} Hist. If he has made you secure. @ These were 
the initial words of a writ ordering the sheriff, upon 
receipt of security from the plaintiff, to compel the 
defendant’s appearance in court. — Also spelled 
(erroneously) se te fecerit securum. 


sight. A drawee's acceptance of a draft <payable after 
sight>. @ The term after sight means “after accep- 
tance.” 


sight draft. See prart. 


Sigil (sij-el), n. A seal or an abbreviated signature used 
as a seal; esp., a seal‘ formerly used by civil-law 
notaries. m. 

sigillum (si-jilem), n. [Latin] A seal, esp. one im- 
pressed on-wax. ett =) - 

sigla (sig-le), n. pl. [Latin] Abbreviations and signs 
used in writing, esp. by the Glossators. 

sign, vb. 1. To pci | (a record) by means of a 
signature, mark, or other symbol with the intent to 
authenticate it as an act or agreement of the person 
identifying it <both parties signed the contract>. 2. 
To agree with or join <the commissioner signed on 


ite 


_ fora four-year term>. 


‘signal. 1, A means of communication, esp. between 
vessels at sea or between a vessel and the shore. © 
The international code of signals assigns arbitrary 
meanings to different arrangements of flags or light 
displays. [Cases: Collision €@75-79, 81, 98, 100(2). 
C.J.S. Collision §§ 102-137, 148-147, 159, 210, 224.] 
2. In the citation of legal authority, an abbreviation 
or notation supplied to indicate some basic fact 
about the authority. @ For example, according to the 
Bluebook, the si See means that the cited authori- 
y directly states or supports the proposition, while 

4f. means that the cited authority supports a pro 
sition analogous to (but in some way different from) 
the main proposition. For these ‘and other signals, 
see The Bluebook: A Uniform System of Citation § 1.2, at 
22-24 (17th ed. 2000). —- Also termed (in sense 2) 
signatorius anulus (sig-no-tor-ee*ds an-ya-les). [Latin] 
Roman law. A signet ring. 


signatory (sig-no-tor-ee), n.-A party that signs a docu- 
ment, personally or through an agent, and thereby 
becomes a party to an agreement <eight countries 
are signatories to the treaty>. — signatory, adj. 


sigmatory authority. 1. License to make a decision, 
esp. to withdraw money from an account or to 
transfer a negotiable instrument. 2. Patents. In the 
U.S. Patent and Trademark Office, the power of an 
examiner to approve an office action. , 


signature. 1. A person's name or mark written by that 
person or at the person's direction. — Also termed 
sign manual. [Cases: Signatures @1-5. C.J.S. Signa- 
tures §§ 1-16.) 2. Commercial law. Any name, mark, 
or writing used with the intention of authenticating 
a document. UCC §§ 1-201(b)(37), 3-401(b). — Also 
r7er legal signature. (Cases: Sales 29. C.J.S. Sales 
“The signature to’'a’ memorandum may be any symbol 
made or adopted with an intention, actual or apparent, to 


signature loan 


authenticate the Lido as that of the signer." Restatement 
(Second) of Contracts § 134 (1978). 


digital signature. A secure, digital code attached to 
an electronically transmitted message that unique- 
4 identifies and authenticates the sender. © A 
igital signature consists of a “hashed” number 
combined with a number assigned to a document 
(a private-encryption key). Generating a signature 
requires the use of private- and public-key-encryp- 
tion software, and is often activated by a simple 
command or act, such as clicking on a “place 
order" icon on a retailer’s website. Digital signa- 
tures are esp. important forxelectronic commerce 
and are a key component:ofiiany electronic mes- 
sage-authentication .. schemes:Several states have 
passed legislation recognizing.the legality of digital 
Signatures. See E-COMMERCE; KEY ENCRYPTION. 
[Cases: Signatures 2. C.J.S. Signatures § 14.] 


electronic signature. An electronic symbol, sound, 
or process that is either attached to or logically 
associated with a document (such as a contract or 
other record) and executed or adopted by a per- 
son with the intent to sign the document. @ Types 
of electronic signatures i:.clude a typed name at 
the end of an e-mail, a digital image of a handwrit- 
ten signature, and the click of an “I accept” button 
on an e-commerce site. The term electronic signa- 
ture does not suggest or require the use of encryp- 
tion, authentication, or identification measures. A 
document's integrity (unaltered content), authen- 
ticity (sender's sdenity), and confidentiality (of the 
signer’s identity or document's contents) are not 
ensured merely because an electronic signaturc is 
provided for. [Cases: Signatures 23. C.J.S. Signa- 
tures § 12.) 


facsimile ure. 1. A signature that has been 
prepared and reproduced by mechanical or pho- 
tographic means. 2. A signature on a document - 
that has been transmitted by a fascimile machine. 
See Fax. 


private signature. Civil law. A signature made on a 
document (such as.a. will) that-has not been wit- 
nessed or notarized. [Cases:. Wills @=149. C.J.S. 
Wills § 338.) a 


unauthorized signature. A signature made without 

actual, implied, or apparent.’‘authority. @ It in- 

cludes a forgery. UCC § 1-201(b)(41). [Cases: 

Banks and Banking 147; Bills and ‘Notes 54, 

279. Banks and Banking §§ 415-416; Bills and Notes; 
* Letters of Credit §§ 26-30, 150-151.] 


signature card. A financial-institution record consist- 
‘ing of a customer's signature and other information 
that assists the institution in monitoring financial 
transactions, as by comparing the signature on the 
record with signatures on checks, withdrawal slips, 
and other documents. (Cases: Banks and Banking 
133, 151. C.J.S. Banks and Banking §§ 266-268, 
ll 326, 328-329, 331-335, 342, 347-348, 
99.) 


signature crime. See CRIME. 
signature evidence. See EVIDENCE. 
signature loan. See LOAN. 


signed, sealed, and delivered 


signed, sealed, and delivered. In a certificate of ac- 
owledgment, a statement that the instrument was 
-executed by the person acknowledging it. — Often 
shortened to sealed and delivered. (Cases: Acknowledg- 
ment 929. C.J.S. Acknowledgments §§ 60-61, 69.] 


signet. 1. Civil lew. An elaborate hand-drawn symbol 
(usu. incorporating a cross and the notary’s initials) 
formerly placed at the base of notarial instruments, 
later replaced by a seal. 2. Scots law. A seal used to 
authenticate summonses in civil matters before the 
Court of Session. @ Originally, this was the mon- 
arch’s personal seal. See WRITER TO THE SIGNET. 

significant-connection jurisdiction. See jurisDICTION. 

significant-connection/substantial-evidence jurisdic- 
tion. See significant-connection furisdiction under juRIS- 
DICTION. . 

significant-relationship theory. See CENTER-OF-GRAVITY 
DOCTRINE. 

si cavit (sig-ni-fi-kay-vit), n. [Latin “he has signi- 
ted"] Eccles. law. 1. A bishop's certificate that a 
person has been in a state of excommunication for 
more than 40 days. 2. A notice to the Crown in 
chancery, based on the bishop's certificate, whereb 
a writ de contumace capiendo (or, earlier, a writ 
excommunicate capiendo) would issue for the disobedi- 
ent person's arrest and imprisonment. See DE CONTU- 
MACE CAPIENDO. 


sign manual, 1. SIGNATURE (1). 2A symbol or emblem, 
such as a trademark, representing words or an idea. 


pe (sig-nem), ». (Latin) Roman law. 1. A sign; a 
seal. 
Of at tha ond of fatter tho wtten tax, in the lafor case ths 
recogn! written a 
document” Adal Borger, Encyclopedia Dictonayy of Ro- 
man Law 707 (1953). 
2. An indication of something seen or otherwise 


perceived by the senses, such as a bloodstain on a 


murder suspect. Pl. signa. 


si institutus sine liberis decesserit (si in-sti- 


i ¢ Joo-tes si- 
nee lib-er-is di-ses-or-it). [Latin] Hist. If 


e institut- 


ed heir should die without. issue. See susstrruTion. - 


si ita est (s1 1-ta est). [Latin] If it be so. © This phrase 
was formerly used in a mandamus writ to order a 
judge to affix a seal to a bill of exceptions, if the facts 
were accurately stated. 


silence, n. 1. A restraint from speaking. @ In criminal 
law, silence includes an arrestee’s statements ex- 
pressing the desire not to speak and requesting an 
attorney. 2. A failure to reveal something required 
by law to be revealed. See estoppel by silence under ts- 
Torre... — silent, adj. 


silent confirmation. See CONFIRMATION. 


silentiary (si-len-shee-air-ee), n. 1. Roman law. An 
official who maintains order in the imperial palace 
and on the imperial council; a chamberlain. 2. Hist. 
An officer who is sworn to silence about state secrets; 
esp., a privy councillor so sworn. 3. Hist. A court 
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usher who maintains order and esp. silence in the 
court. — Also termed silentiarius. 


silent partner, See PARTNER. 
silent record. See REcorD. 


silent-witness theory. Evidence. A method of authenti- 
cating, and admitting evidence (such as a photo- 
graph), without the need for a witness to verify its 
aut eran a upon a sufficient showing of the relia- 
bility of the process of producing the evidence, 
including proof that the evidence has not been al- 
tered. [Cases: Criminal Law @=438, 444; Evidence 
@=359, 380. CJ.S. Criminal Law §8§ 1025, 1028, 
1030, 1032, 1040-1041, 1046; Evidence §§ 987, 
991-994, 998, 1000, 1002.) 


silk gown. 1. The professional robe worn by a Queen’s 
Counsel. 2. One who is a\Queen’s Counsel. — Often 
shortened (in sense 2) tik: Cf. srurr GOWN. 


silver certificates. U.S. Paper money, formerly in cir- 
culation and redeemable? in silver. @ Silver certifi- 
cates have been replaced by Federal Reserve notes, 


which are not so redeemable. 
silver parachute. See TIN PARACHUTE. 
silver-platter doctrine. Criminal procedure. i 

ple that a federal court could allow the admission of 

evidence obtained illegally by a state police officer as 

long as a federal officer did not participate in or 

request the search. @ The Supreme Court rej 

this doctrine in Elkins v. United States, 364 U.S. 206, 

80 S.Ct. 1437 (1960). (Cases: Criminal Law €7$94.2. 

C.J.S. Criminal Law § 776.) 


st malitia suppleat aetatem (s1 mo-lish-ee-o sep-lee-at 
ee-tay-tam). [Latin] Hist. If malice should supply the 
want of age. 


similar penings. Evidence. Events that occur at a 
time diffrent fon the time in dispute and are 
therefore usu. inadmissible except to the extent that 
they provide relevant information on issues that 
would be fairly constant, such as the control of and 
conditions on land on the day in question. [Cases: 
Criminal Law 369-374; Evidence @°129-142. 
C.J.S. Criminal Law §§ 454, 825-830, 832; Evidence 
8§ 760-775, 780-781, 783-788.] 


similarity. Intellectual propery. The reseinblance of one 

trademark or copyrighted work to another. © How 
closely a trademark .must. resemble another to 
amount to infringementdepends on-the nature of 
the product and how ‘mutch care the typical buyer 
would be vi gee to takesin making the selection in 
that particular market:: It-is a question of overall 
impression rather than an element-by-element com- 
parison of the two marks. — Also termed imitation; 
colorable imitation. [Cases: Trade Regulation €340. 
C.J.S. Trade-Marks, Trade-Names, and Unfair Competi- 
tion §§ 86, 89.] 


Seba off hi carefully 

he who buys a suit of clo’ os.” Harry D. Nims, The Law of 
Untalr Competition and Trade-Marks 636 (1928). 

comprehensive nonliteral similarity. Copyright. Simi- 

larity evidenced by the copying of the protected 
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work's general ideas or structure (such as a mov- 
ie’s plot) without using the precise words or phras- 
es of the work. — Also termed pattern similarity. 


fra ted literal similarity. Copy . Similarity 
evidenced by the copying of verbattm portions of 
the protected work 


oi similarity. See comprehensive nonlinear simi- 


substantial similarity. Copyright. A strong resem- 
blance between a copyrig work and an alleged 
infringement, thereby creating an inference of un- 


authorized, eerie ® The standard for substantial . 


similarity ¢r an ordinary person would 
conclude that the alleged. infringement has. ap- 
propriated nontrivial amounts of ae the cop copyrighted 
work's exptéssions. See derivative ler WORK 
(2). (Cases: Copyrights and Trvelloctual Property 
€53(1).] 


similar sales. See sALe. 


similiter (si-mil-i-tar). {Latin “similarly”] Common-law 

. A party's written acceptance of an oppo- 

nent’s issue or argument; a set form of words by 

which a party accepts or joins in an issue of fact 

‘tendered by the other side. See j of issue (2) 

under joinper. [Cases: Pleading €=100, i86. C.J.S. 
Pleading §§ 225, 764, 769.) 


si minor se majorem dixerit (st mi-nar see me-jor-am 
dik-sar-it). [Latin] Hist. If the minor has said that he 
is major. @ The phrase refers to a defense that might 
be raised in a suit for a minor's claim for restitution 
for minority. 


simony (sim-o-nee or si-nia nee), n. (fr. Latin simonia 
A hegre for things spiritual,” fr. the pre name 
Stmon Magus (see below)] Hist. Eccles. The un- 
lawful practice of giving or receiving money or gifts 
in exchange for spiritual promotion; esp., the unlaw- 
ful buying or selling of a benefice or the right to 
present clergy to a vacant benefice. 


“ Bite cow, Sin ts forfeited, 
stolid the crown. ey, oe ue 
money gf or revard is no baled fom the ‘coanvancn 
stares aera eae 
ot.holy orders seems to approach nearer to his: 

. tt was by the canon law a very g crime:: 
lg so much the more odious, because, a8 sl pee eo 
santee Is swom vio havo commited no’ snot.” 2 Wika 
pial 3. Commentaries on the Laws of 278 


“Simony fs a chines which eorictens ti the 
selling of holy orders, any bond or contract 

poll is {fh and von John Indermaur, 

pe eiaidal w 195 (Edmund H. Bennett ed., 1st ed. 


simple, adj. 1. (Of a crime) not accompanied by agpra- 
vating circumstances. Cf. AGGRAVATED (1). 2. (Of an 
estate or fee) heritable by the owner's heirs with no 
conditions concerning tail. 3. (Of a contract) not 
made aed seal. [Cases: Contracts 36. C.J.S. Con- 
tracts § 7 


es See AGREEMENT. 

simple assault. 1. ASSAULT (1). 2. ASSAULT (2). 

simple average. See particular average under AVERAGE. 
- simple battery. See BATTERY. 


Ing and 


; oa 


simulatio latens 


simple blockade. See BLOCKADE. 
simple bond. See Bonn (2). 


simple contract. 1. See informal contract (1) under con- 
Tracr. 2. See parol contract (2) under CONTRACT. 


simple-contract debt. See pest. 

simple interest. See INTEREST (3). 

simple kidnapping. See KIDNAPPING. 

simple larceny. See LARCENY. 

simple listing. See open listing under LISTING (1). 

simple majority. See Majority. %5* 

simple mortgage clause. See opeii:morigage clause un- 
der MORTGAGE CLAUSE: ** 

simple negligence. See inadvertent. negligence under 
NEGLIGENCE. 

simple obligation. See OBLIGATION. 

SIMPLE plan. See EMPLOVEE BENEFIT PLAN. 

simple reduction. Scots law. A court's temporary rul- 


ing that a document is of no effect until it is pro- 
duced in court. 


simple resolution. See RESOLUTION (D. 

simple robbery. See ROBBERY. 

simple state. See unitary state under STATE. 

simple-tool rule. The principle ab an iL tl has 
no duty to warn its employees of dangers that are 
obvious to everyone involved, and has no duty to 
inspect a tool that is within the exclusive control of 


an employee when that employee is fully acquainted © 
with the tool’ "s condition. a 


simple trust. 1. See mandatory trust under TRusT..2. See 
passive trust under TRUST. 


sa nt (sim-pleks), adj. [Latin] Simple; pure; uncondi- 
tional. : 


simplex dictum. See picruM. 


simplex um (sim-pleks po-say-jee-am). [Law 
tst. are passage (to the: holy land alone). 

of pilgrimage servedsas an excuse for 
pieced m court diving theSGrsades. — Also 
termed simplex peregrinatio. Cf. INSGENERALI PASSAGIO. 


sinplictter (sim-plis-i-tor), adv. (Latin -1..In a simple 
or summary manner simply. 2. Abeony: uncondi- 


tionally; per se. 
a employee pension plan. See EMPLOYEE BENE- 
FIT PLAN 


simplum (sim-plom), n. [Latin] Roman law. The single 
value of something. Cf. purus. 


simulated contract. See CONTRACT. 

simulated fact. See FACT. 

simulated judgment. See JUDGMENT. 

simulated sale. See save. 

simulated transaction. See simulated sale under SALE. 


simulatio latens (sim-yo-lay-shee-oh lay-tenz). [Latin 
“hidden pretence") Hist. Feigned enhancement of 
illness, as when symptoms are present but not nearly 
as severe as is pretended. 


simulation 
simulation. 1. An assumption of an ee ce that is 
feigned, false, or deceptive. 2. Civil law. A feigned, 


pretended act, usu. to mislead or deceive. 3. See 
simulated contract under CONTRACT. 


simul cum (st-mel kom). [Latin] Together with. © This 

hrase was formerly used in an indictment or other 

instrument to indicate that a defendant had commit- 
ted an injury jointly with others unknown. 


simul et semel (st-mol et sem-ol). (Latin) Together at 
one time. 


simultaneous death. See DEATH. 


simultaneous-death act. See UNIFORM SIMULTANEOUS 
DEATH ACT.« 


simultaneous-death clause. A testamentary provision 
mandating that if the testator and beneficiary die in 
a common disaster, or the order of their deaths is 
otherwise unascertainable, the testator is presumed 
to have survived ‘the beneficiary. @ If the beneficiary 
is the testator's spouse, an express exception is often 
made so that the spouse with the smaller estate is 
presumed to have survived. See simultaneous death 
under neatu. Cf. SURVIVAL CLAUSE. 


- simultaneous polygamy. See POLYGAMY (0. 
sine (si-nee or sin-ay), prep. [Latin] Without. 
sine animo remanendi (si-nee an-a-moh rum-o-nen-di). 
[Law Latin] Hist. Without the intention of remain- 
ing. . 
sine animo revertendi (s1-nee an-e-moh ree-voer-ten-di). 


{Latin] Without the intention of returning. See ani- 
mus revertendi under ANIMUS. 


sine assensu capituli (s1-nee a-sen-s[y]oo ke-pich-[y]e- 
lh), #«. [Law Latin “without the consent of the chap- 
ter”) Hist. A writ for a successor to recover land that 
the former bishop, abbot, or prior had alienated 
without the chapter's permission. 


sine consideratione curiae (st-nee ken-sid-o-ray-shee- 
oh-nee kyoor-ee-1). [Law Latin] Without the judg- 
ment of the court. 

sine cura et cultura (si-nee kyoor-o et kel-t{y]oor-9). 
rea Hist. Bhp care and aera @ Natural 

its fitting this description automati isa to 

the purchaser of property. But tadusitial its that 
had to be cultivated required a special conveyance. 

sinecure (si-no-kyoor or sin-o-kyoor). -[fr. Latin sine 
cura “without duties"] Hist..A post without any duties 
attached; an office for which the holder receives a 
salary but has no responsibilities. — sinecural (s1-na- 
kyoor-al or si-ne-kyoor-el), adj. : 

sine decreto (si-nee di-kree-toh). [Latin] Without a 
judge’s authority. 

sine die (si-nee di-ee or di- or sin-ay dee-ay). [Latin 
“without day”) With no day being assigned (as for 
resumption of a meeting or hearing). See adjourn 
sine die under ADJOURN; GO HENCE WITHOUT DAY. 
[Cases: Courts €°76; States @°32. CJ.S. Courts 
§ 120; States §§ 48-50.] ; 


sine fraude (st-nee fraw-dee). [Latin] Hist. Without 
fraud. 


sine hoc quod (st-nee hok kwod). [Law Latin] Without 
this, that. See anSQUE HOC. 
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sine numero (st-nee n[y]oo-mor-oh). (Law Latin “with- 
out number") Countless; without limit. 

sine pacto (si-nee pak-toh). [Latin] Hist. Without an 
agreement. 

sine prole (si-nee proh-lee). [Latin] Without issue. © 
This phrase was used primarily in genealogical ta- 
bles. — Abbr. s.p. 

sine qua non (st-nee kway non or sin-ay kwah nohn), n. 
{Latin “without which not”] An indispensable condi- 
tion or thing; something on which something else 
necessarily depends. — termed conditio sine qua 
non. (Cases: Negligence €379.] 


sine us honeste duci non potest (si-nee 
fyoo-nes [h]o-nes-tee d{y]oo-s1 non poh-test). 
[Latin] Scots law. Without which the. funeral cannot 
be decently conducted. © The.plirase appeared in 
reference to funeral nses‘that*could be deduct- 
ed against the decedent's estate: * "~~ 
sine vi aut dolo (si-nee vi awt doh-loh). [Latin] His¢. 
Without force or fraud. 


single, adj. 1. Unmarried <single tax status>. 2, Con- 
sisting of one alone; individual <single condition> 
<single beneficiary>. 

single-act statute. See LONG-ARM STATUTE. 

single adultery. See AnuLrery. 


single-asset real estate. Bankrupicy. A single piece of 
real property (apart from residential property with 
fewer than four residential units) chat a dcbion oper- 
ates for business purposes, that provides the debtor 
with substantially all his or her gross income, and 
that carries aggregate, liquidated, noncontingent se- 
cured debts of $4 million or less. 11 USCA 
§ 101(51B). 


single bill. See dill single under BILL (7. 
single bond. See bill obligatory under BILL (7. 
single combat. See DUEL (2). 

single condition. See CONDITION (2). 


single-controversy doctrine. See ENTIRE-CONTROVERSY 
DOCTRINE. 


single-country fund. See MUTUAL FUND. 
single creditor. See CREDITOR. . 


single-criminal-intent doctrine; - See «:SINGLE-LARCENY 
DOCTRINE. va 


single-date-of-removal doctrine. Civil procedure. The 
principle that the deadline for removing a case from 
state court to federal court is 30 days from the day 
that any defendant receives a copy of the state-court 
pleading on which the removal is based. @ If a later- 
served defendant seeks to remove a case to federal 
court more than 30 days after the day any other 
defendant received the pleading, the removal is un- 
timely even if effectuated within 30 days after the 
removing defendant received the pleading. One the- 
ory underlying this doctrine is that all defendants 
must consent to remove a case to federal court, and 
a defendant who has waited longer than 30 days to 
remove does not have the capacity to consent to 
removal. 28 USCA § 1446(b). See NOTICE OF REMOVAL. 
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(Cases: Removal of Cases @79(1). C.J.S. Removal of 
Causes §§ 153-158, 160-161, 182.) 


single demise. See DEMISE. 


single-element means ‘claim. See single-means claim 
under PATENT CLAIM. 


single-entry bookkeeping. See BOOKKEEPING. 


single-filing rule. Civil-rights law. The principle that 
an administrative charge filed by one plaintiff in a 
civil-rights suit (esp. a Title VII suit) will satisfy the 
administrative-filing requirements for all coplaintiffs 
who are making claims for the same act of discrimi- 
nation. @ But this rule will not usu. protect a co- 
plaintiff's claims if the coplaintiff also filed'an admin- 
istrative chaige, against the same employer, in-which 
different ‘discriminatory acts were complained of, 
because thédministrative agency (usu. the EEOC) 
and the employer are entitled to rely on the allega- 
tions someone makes in an administrative charge. 
[Cases: Civil Rights @°1517. CJ.S. Civil Rigi 
§ 153.] 


single-impulse plan. See SINGLE-LARCENY DOCTRINE. 
single-juror instruction. See JURY INSTRUCTION. 


\Single-larceny doctrine. Criminal law. The principle 


si non omnes 


roject financing, in which a special-purpose entity 
is established to perform no function other than to 
develop, own, and operate the facility, the idea being 
to limit the number of the entity's creditors and thus 
provide protection for the project’s lenders. See 
project financing under FINANCING; SPECIAL-PURPOSE EN- 
TITY; BANKRUPTCY-REMOTE ENTITY. 


single-recovery rule. See ONE-SATISFACTION RULE. 


single-registration rule. Copyright. The U.S. Copy- 
tight Office doctrine that permits only one registra- 
tion for each original work. @ Exceptions to the rule 
are routinely made for unpublished works that are 
later published. Generally, a reyjsed work cannot be 
registered a second time if the revisions are not sub- 
stantial, but the creator may be.allowed to file a sup- 
lemental registration. (Cases: Copyrights and Intel- 
lectual Property ©50.16.] 


single-source requirement. Under the common-law 


tort of false advertising, the necessity to show that 
the plaintiff is the only supplier of the genuine 
go in question and that buyers would have 
ught the plaintiffs ie if the true nature of the 
defendant's goods had Leen known, Ely—-Norris Safe 
Co. v. Mosler Safe Co., 7 F.2d 603 (2d Cir. 1925). © 
This is a narrow exception to the common-law rule 
that the tort of false advertising applies only in | 
instances of passing off, trade defamation, and trade 
disparagement. 
single-subject rule. See ONESUBJECT RULE. 


intent of the thief determines the number of occur- | singles’ penalty. See MARRIAGE BONUS. 

rences. — Also termed single i single-larce- | inate tranaferable vote. See VOTE (1). 

ny rule; single-criminal-intent doctrine. (Cases eny 

1. C.J.S. Larceny §§ 1(1, 2), 9.] single transferable voting. See PROPORTIONAL REPRESEN- 
TATION (2). 


single-means claim. See PATENT CLAIM. 


single-name paper. A negotiable instrument signed by 
ouily one maker and not backed by a surety. 


. single obligation. See oBLiGATION. 
single ordeal. See ORDEAL. 


single original. An instrument executed singly, not in 
duplicate. =~ [Bee 


singular, adj. 1. Individual; each <all and singular>. 
2. Civil law. Of or relating to separate interests in . 
roperty, rather than the estate as a whole <singu- 
r succession>. 
singular successor. See SUCCESSOR. _ 
singular title. See TITLE @). Sais 
singuli in solidum (sing-gya-h in-¥ol-a-dem). [Latin] 
Hist, Rach for the whole. ip 


“Where there are several co-obilgarits in one obigation, 
each bound In full performance, are said to be llable 

in ; and Where each is {lable only for his own 
proportion of the debt, they are sald to be [lable pro rata.” 
John Trayner, Trayner’s Latin Maxims 580 (4th ed. 1894). 


sinking fund. See FUND (1). 
sinking-fund bond. See Bono (3). 
sinking-fund debenture. See DEBENTLRE. 


sinking-fund depreciation method. See perRectaTiON 
METHOD. 
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| single-paragraph form. Patents. A style of writing pat- 
ent claims cheat anges a colon after the inrodicary 
phrase and a.semicolon after each element. Cf. co. 
LON-SEMICOLON FORM; OUTLINE FORM; SUBPARAGRAPH 
FORM. ; 

| 


single-premium deferred annuity. See ANNUITY. 
single-premium insurance. See single-premium life in- 
surance under LIFE INSURANCE. 
single-publication rule. The doctrine that a plaintiff 
/ in a libel suit against a publisher has only one claim 
| for each mass publication, not a claim for every book 
| or issue in that run. (Cases: Libel and Slander 626. 


| C.J.S. Libel and Slander; Injurious Falsehood §8§ 53-55, | sinking-fund reserve. See RESERVE. 
Bi A faciity that is decsenea, | “MuMinerfumd tax. See tax. 
Ly Tpose ‘ect. facili t i ; ; P 
baile. and aay a fe panel only, garg to | #4800 jure seminis, saltem jure soli (si non joor-ee sem- 


i-nis, sal-tem joor-ee soh-l). [Law Latin] Hist. If not 
by right of seed, at least by right of soil. 

si non ommes (sl non om-neez). (Latin “if not all”) Hist. 
A writ allowing two or more judges to proceed in a 


poccrate elecsricity. @ This term most often refers to 
ge, complex, expensive projects such as power 
: plants, chemical-processing plants, mines, and toll 
toads. Projects of this type are often funded through 


‘ 
1 


sin tax 


case if the whole commission cannot be present on 
the assigned day. 

sin tax. See TAX. 

SIPA (see-pe). abbr. SECURITIES INVESTOR PROTECTION 
ACT. 


si parcere ei sine suo periculo non potest (st pahr-sor-ee 
ee-1 si-nee s[y]oo-oh po-rik-ya-loh non pob-test). 
[Latin] Roman law. If he could not spare him except 
at his own peril. @ This phrase defined the’ circum- 
stances in which a defendant could plead self-de- 
fense. 

si (st t). [Latin] If it a rs. © In Roman 
thw this pina was part of the Praetor’s formula by 
which judges were appointed and told how they 
were to decide. : 


SIPC. abbr. securImES INVESTOR PROTECTION CORPORA- 
TION. : : 


si tantum (st pi-tay-tor tan-tem). [Law Latin] 
Ais if ied 


asked only. 
goneraly elusoy, fst teu is for tho most part dus and 
ur tantum; jane this 
A interpret mean, oni 
petatur intra annum). fs not 
ed Perlis year, the etl is et latte for it." John 
Trayner, Trayner’s Latin Maxims &76 (4th ed. 1894). 
si prius (si prt-0s). [Law Latin] If before. @ This phrase 
is used in a writ summoning a jury. 
si quis (s1 kwis). [Latin] Roman law. If any one. @ This 
term was used in praetorian edicts. In England, it 
was also mentioned in notices in parish 
churches requesting anyone who knows of just cause 
why a candidate for holy orders should not be 
ordained to inform the bishop. 


SIR. abbr. 1. SELF-INSURED RETENTION. 2. STATUTORY IN- 
VENTION REGISTRATION. 


si cat (si rek-og-nos-kat). [Latin “if he ac- 
knowledges”] Hist. A writ allowing a creditor to 
obtain money counted -— that is, a specific sum that 
the desea had acknowledged in county court to be 
owed. 


si sine liberis decesserit (si st-nee lib-or-is di-ses-or-it). 
[Latin] Hist. If he shall haye died without children. 

st sit admodum grave (si sit ad-moh-dem gray-vee). 
[Latin] Hist. Ifitbe:very héinous. — aa 

sé sit incompos mentis, fatuus, et naturaliter idiota (s1 
sit pee ae mien-tis, fach-oo-es, et nach-e-ray-li- 
ter id-ee-oh-te). [Law Latin] Scots law. If he is of 
unsound mind, fatuous, and naturally an idiot. ¢@ 
The phrase appeared in reference to an inquiry that 
was posed to a jury required to make an idiocy 
determination. 


si sit le e aetatis (si sit lo-jit-a-mee ec-tay-tis). 
(Latin) Hist. If he (or she) is of lawful age. 


sist (sist), n. Scots law. 1. Intervention in legal proceed- 
ings as an interested third party, e.g., a trustee. 2; 
An order staying or dew folded egal proceed- 
ings. — Also termed supersedere. 


sist, ub. Scots law. 1. To bring into court; to summon. 
2. ue stay (a judicial proceeding, etc.), esp. by court 
order. 
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sister. A female who has one parent or both parents in 
common with another person. 
consanguine sister (kahn-san 
in). Crvil law. A sister who 
ut a different mother. 


half sister. A sister who has the same father or the 
same mother, but not both. 


A full sister; the daughter of both of 
one’s parents. See GERMAN. 
stepsister. The daughter of one’s stepparent. 
uterine sister (yoo-tor-in). Civil law. A sister who 
has the same mother, but a different father. 
sister corporation. See CORPORATION. 
sisterhood. See GIFTING CLUB. A 
sister-in-law. The sister of one’s spouse or the wife of 
one's brother. @ The wife of one's spouse's brother is 
also sometimes considered:a sister-in-law. Pl. sisters- 
in-law. 
sistership exclusion. See EXCLUSION (3). 
sistren, n. Sisters, esp. those considered spiritual kin 
(such as female colleagues on a court). Cf. BRETHREN. 
sit, vb. 1, (Of a judge) to occupy a judicial seat <Judge 
Wilson sits on the trial court for the Eastern District 
of Arkansas>. 2. (Of a judge) to hold court or 
per‘drm official functions <is the judge sitting this 
week?>. 3. (Of a court or legislative body) to hold 
roceedings <the U.S. Supreme Court sits from 


P 
October to June>. 
sit-down strike. See STRIKE. 


site. 1. A place or location; esp., a piece of property 
set aside oy a specific use: &: sone ‘i e 


site assessment. See transactional audit under auprr. 
site license. See LICENSE. 
site plan. An illustrated proposal for the development 


in or koen-san- 
the same father, 


or use of a particular piece of real property. © The 
illustration is usu. a map or sketch of how the 
€ proposal is accepted. 


property will appear if 
me zoning ordinances require a developer to 
present.a site plan to the city council and to receive 
council approval before certain projects may be com- 
pleted. (Cases: Zoning and - Planning $245, 372.1. 
C.J.S. Zoning and Land Planning §§ 101, 191.] 


sit-in, n. An organized, passive demonstration in 
which are oa usu: sit (or lie) down and refuse 
to leave a place as a means of protesting against 
policies or activities. @ Sit-ins originated as a commu- 
nal act of protesting racial segregation. People who 
were discriminated against seul sit in places that 
were prohibited to them and refuse to leave. Later 
the term came to refer to any group protest, as with 
anti-Vietnam War protests and some labor strikes. 
CE. sit-down strike under STRIKE. 


sitio ganado mayor (sit-yoh h-nah-doh_ mu1-yor). 
Spanish & Mexican law. A arate unit of land with 
each side measuring 5,000 varas (about 4,583 yards). 
© This term is found in old land grants in states that 
were formerly Spanish provinces or governed by 
Mexico. See vara. 
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_\ sitting, x. A court session; esp., a session of an appel- 
late court. 


en banc sitting. A court session in which all the 
judges (or a quorum) participate. See EN BANC. 


in camera sitting. A court session conducted by a 
judge in chambers or elsewhere outside the court- 
room. See IN CAMERA. 


situation. 1. Condition; position in reference to cir- 
cumstances <dangerous situation>. 2. The place 
where someone or something is occupied; a location 
<situation near the border>. 


situational offender. See OFFENDER. 
situation of danger. See DANGEROUS SITUATION. 


situs (st-tas). [Latin] The location or position (of some- 
thing) for legal purposes, as in lex sttus, the law of the 
place where the thing in issue is situated. 


tax situs. See TAX SITUS. 


. st vidua manserit et non nupserit (si vij-yoo-e man-sar- 
| it et non nop-sor-it), [Law Latin] Hist. If she should 
‘remain a widow and not marty. ® This requirement 

was a common condition in a widow's provision. 


Six Clerks. Hist. A collective name for the clerks of the 
' English Court of Chancery who filed pleadings and 
other papers. @ The office was abolished in 1842, 
and its duties transferred to the Clerk of Enroll- 
ments in Chancery and to the Clerks of Records and 
- Writs. 
1 Sixteenth Amendment. The constitutional amend- 
; ment, ratified in 1913, allowing Con: to tax 
income. [Cases: Internal Revenue $3067. CJ.S. 
: Internal Revenue § 12.] 
: Sixth Amendment. The constitutional amendment, 
; ratified with the Bill of Rights in 1791, teeing 
in criminal cases the right to a speedy and public 
trial by jury, the right to be informed of the nature 
of the accusation, the right to confront witnesses, the 
right to counsel, and the right to compulsory process 
‘ for obtaining favorable witnesses. 
sixth-sentence remand. Seg.REMAND. 
; sixty clerks. See SWORN CLERKS IN CHANCERY. 


| sixty-day notice. Labor law. Under the Taft-Hartley 
| Act, the 60-day advance notice required for either 


: es z 
party to a collective-bargaining agreement to reopen 


or terminate the contract. @ During this period, 
strikes and lockouts are prohibited. 29 USCA 
§ 158(d)(1). 
S.J.D. abbr. DOCTOR OF JURIDICAL SCIENCE. 
- SJL. abbr. stave justice tNstrrure. 
: Skeleton bill. See piu (7. 
skeleton bill of exceptions. See B11. (2). 

‘ skill. Special ability and proficiency; esp., the practical 
and fmiliar knowledge of the principles and pro- 
cesses of an art, science, or trade, combined with the 
ability to apply them appropriately, with readiness 
and dexterity. @ Skill is generally considered more 
than mere competence. It is a special competence 
that is not a part of the reasonable person's iene | 
equipment, but that results from aptitude cultivate 

- through special training and experience. 


slander 


ordinary skill. The skill of a typical person who 
performs a given task or job. 


reasonable skill. The skill ordinarily possessed and 
used by persons engaged in a particular business. 


skilled artisan. See ARTISAN. 

skilled witness. See expert witness under WITNESS. 
skilled work. See work (0. 

skip bail. See Jump BAIL. 


skip person. Tax. A beneficiary who is more than one 
generation removed from the’ transferor and to 
whom assets are pa ie in, a-generation-skipping 
transfer. IRC (26 USCA) § 26190). See GENERATION- 
SKIPPING TRANSFER. [Cases: Internal'Revenue €@4224.] 
“Since a skip person is necessary.to-ulgger a generation- 

J efinition of 


skippeson. See ESKIPPESON. 


skiptra . A service that locates persons 
(such as delinquent debtors, missing heirs, witnesses, 
stockholders, bondholders, etc.) or missing assets 
(such as bank accounts). 


skyjack, vb. Slang. To hijack an aircraft. See HIyack 
(1). — skyjacking, n. 


sera abbr. 1. Session law. See SESSION Laws. 2. Statute 
Ww. 


slamming. Tie practice by which a long-distance tele- 
phone company eronehuly appropriates a custom- 
“er's service from another company, usu. through an 
unauthorized transfer or by way of a transfer au- 
thorization that is disguised as something else, such 
as a form to sign up for a free vacation. (Cases: 
- Telecommunications ¢>323.] 


slander, n. 1. A defamatory assertion expressed in a 
transitory form, esp. speech. @ Damages for slan- 
der — unlike those for libel — are not presumed 
and thus must be proved by the plaintiff (untess the 
defamation is slander per se).={Gases: Libel and 
Slander @1, 24. C.J.S. Libel andiSlander; Injurious 
Falsehood §§ 2, 5-6, 10, 47.] 2..The act of making 
such a statement. See DEFAMATION, CF. LiseL. — slan- 
der, vb. — slanderous, adj. ce 

y Ube! and stander are for the most  baabheit 
bythe aa same principles, onc ma : Pra : 

( eg reg hbase re gh ateagr—g Doodle 

, whereas slander Is a civil Injury only. (2) Libel is in 

but slander ts, 
cases, actionable only on proof of actual 


gee Injustice.” RF V. H 
forts 139 (17th ed. 1977). 
slander per quod. Slander that does not qualify as 
slander per se, thus forcing the plaintiff to prove 
special damages. [Cases: Libel and Slander 11, 


igen S. Libel and Slander; Injurious Falsehood 
§ 198. 


slander per se. Slander for which special damages 
need not be proved because it imputes to the 

laintiff any one of the following: (1) a crime 
involving moral turpitude, (2) a loathsome disease 
(such as a sexually transmitted disease), (8) con- 


slanderer 


duct that would adversely affect one’s business or 
profession, or (4) unchastity (esp. of a woman). 
(Cases: Libel and Slander 33. C.J.S. Libel and 
Slander; Injurious Falsehood § 198.) 


trade slander. Trade defamation that is spoken but 
not recorded. See trade defamation under DEFAMA- 
TION. CF. trade libel under LiBEL. 


slanderer, n. One who commits slander. (Cases: Libel 
and Slander 77. C.J.S. Libel and Slander; Injurious 
Falsehood § 126.) 


slander of goods, See DISPARAGEMENT. 


slander of title. A false statement, made orally or in 
writing, that casts doubt on another person's owner- 
ship of property. — Also termed jactilation of title. See 
DISPARAGEMENT.--[Cases: Libel and Slander €132. 
C.J.S. Libel and- Slander; Injurious Falsehood § 205.) 

slander per quod:See SLANDER. 

slander per se. See SLANDER. 

SLAPP (slap). abbr. A strategic lawsuit against public 
participation — that is, a suit brought by a develop- 
er, corporate executive, or clected official to stifle 
those who protest against some type of high-dollar 
initiative or who an adverse position on a 
public-interest issue (often involving the environ- 
ment). — Also termed SLAPP suit. (Cases: Pleading 
€358, 360. C.J.S. Pleading §§ 626-627, 651, 664, 

720-722, 730-731, 734-739, 743, 745.] 


slate. A list of candidates, esp. for political office or a 
corporation's board of directors, that usu. includes 
as many candidates for election as there are repre- 
sentatives being elected. (Cases: 


ee 
€=283(2). C.].S. Corporations 8§ 373, 45 2.J 
slave. Roman law. See SERVUS (1). 


slavery. 1. A situation in which one person has abso- 
lute power over the life, fortune, and liberty of 
another. 2. The practice of keeping individ in 
such a state of bondage or servitude. @ Slavery was 
outlawed by the 13th Amendment to the U.S. Con- 
stitution. [Cases: Slaves @]1. C.J.S. Peonage § 2.) 


‘Slavery was a problem for the Constitution makers. 
Those who p by ft insisted on protecting it; those who 
loathed tt dreaded evan more the that to Insist on 
ing 800 Pra essed sompromo, of so, Tre 
ng. @ ners . ‘a compromise, . The 
words ‘slave' and “siavery’ never 

the Constitution ‘would safeguard the ‘pecullar Institution’ 
from the abofitiontsts.” Jethro-K - an, 
Constitution 493 (1992). 


slavery, badge of. See BADGE OF SLAVERY. 
slay, vb. To kill (a person), esp. in battle. 


slayer rule. The doctrine that neither a person who 
kills another nor the killer’s heirs can share in the 
decedent's estate. — Also termed slayer's rule. 


slayer statute. Slang. A statute that prohibits a per- 
son’s killer from taking any part of the decedent's 
estate through will or intestacy. @ The Uniform 
Probate Code and nearly all jurisdictions have a 
slayer-statute provision. 

SLC. See standby letter of credit under LETTER OF CREDIT. 


SLC. abbr. sPeciA. LITIGATION COMMITTEE. 
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sleeper. A security that has strong market potential 
but is underpriced and lacks investor interest. 


sleeping on rights. See LACHES (1). 

sleeping partner. See secret partner under PARTNER. 

sleepwalking defense. See AUTOMATISM. : 

sliding scale. A pricing method in which prices are 
determined by a person’s ability to pay. 

slight care. See CARE. 

slight diligence. See DILIGENCE. 

slight evidence. See EVIDENCE. 


t-evidence rule. 1. The doctrine providing that, 
when there is evidence establishing the existence of a 
conspiracy between at. least. two other people, the 
prosecution need only:.offer slight--evidence of a 
defendant's knowing participation or-intentional in- 
volvement in the conspirasy: to secure a conviction. @ 
This rule was first annouiiced in Tomplain v. United 
States, 42 F.2d 202, 208° (Sth Cir. 1980). In the 
decades after Tomplain, other circuits adopted the 
tule, but not until the 1970s did the rule become 
widespread. Since then, the rule has been widely 
criticized and, in most circuits, abolished. See, eg. 
United States v. Durrive, 902 F.2d 1221 (7th Cir. 
1990). But its vitality remains undiminished in some 
jurisdictions. 2. The doctrine that only slight evi- 
dence of a defendant's participation in a conspiracy 
need be offered in order to admit a coconspirator's 
out-of-court statement under the coconspirator ex- 
ception to the hearsay rule. See Fed. R. Evid. 
801(d)(2)(E). 
slight negligence. See NEGLIGENCE. 
ap Aedes case. 1. A lawsuit brought by a plaintiff 
or injuries sustained in slipping and falling, usu. on 
the defendant's property. [Cases: 
€1095, 1104. CJ.S. Negligence §§ 607, 
Loosely, any minor case in tort. 
slip decision. See sip opinion under OPINION (). 
slip law. An individual pamphlet in which a single 
enactment is printed immediately after its passage 
but before its inclusion in the general laws (such as 
the session laws or the U.S. Statutes at Large). — Also 
termed slip-law print. 
slip opinion. See opinion (1). 3x8: 
slot charter. See CHARTER (8). 2° © es 
slough. 1. (sloo) An arm of a:river, separate from the 
main channel. 2. (slow) A‘bog; a place filled with 
deep mud. - 


egl re 


te 
Ans. 


aye 


‘ slowdown. An organized effort by workers to decrease 


production to pressure the employer to take some 
desired action. 


SLSDC. abbr. sAInT LAWRENCE SEAWAY DEVELOPMENT COR- 
PORATION. 


slump, n. A temporary downturn in the economy and 
in the stock market in particular, characterized by 
falling market prices. 


slush fund. Money that is set aside for undesignated 

pu , often corrupt ones, and that is not subject 

a financial procedures designed to ensure accounta- 
ity. 


SAMO WO ERE 


nee eee he NOONE ee emt ee 


ee Et coe me eee NRA ene = 


ee eee enn es omens + Ree ened alt ae sn eS ow owe mo eT oot 


ee ee 
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SM. abbr. SERVICEMARK. 


Small Business Administration. A federal agency that 
helps small businesses by assuring them a fair share 
of government contracts, guaranteeing their loans or 
lending them money directly, and providing disaster 
relief. © The agency was established by the Small 
Business Act of 1953. — Abbr. SBA. [Cases: United 
States €53(8). C_J.S. United States § 91.] 


small-business concern. A business qualifying for an 
exemption from freight undercharges because it is 
independently owned and operated and is not domi- 
nant in its field of operation, with limited numbers 
of employees and business “volume. . 15 ‘USCA 


§ 632. — Often shortened to small business. (Cases: 


Carriers 189; Commerce €=85.33. C.J.S. Azronau- 
tics and Aeréspace § 231; Carriers 8§ 138, 140-143, 
1638-164, 178-180, 182, 184-186, 194, 470-472, 
474.) 


small-business corporation. See CORPORATION. 


Small Business Investment Act. A federal law, origi- 
nally enacted in 1958, under which investment com- 
panies may be formed and licensed to supply long- 
term equity capital to small businesses. @ The statute 
is implemented by the Small Business Administra- 

. tion. 15 USCA §§ 661 et seq. (Cases: United States 
€53(8). C.J.S. United States § 91.] 


small-business investment company. A corporation 
created under state law to provide long-term equity 
capital to small businesses, as provided under the 
Small Business Investment Act and regulated by the 
Small Business Administration. 15 USCA §8§ 661 et 
seq. — Abbr. SBIC. (Cases: Banks and Banking 
€=310; United States $=53(8). C.J.S. Bunks and Bank- 
ing §§ 625-626, 646; United States § 91.] 


small claim. A claim for damages at or below a 
specified monetary amount. See small-claims court 
under court. [Cases: Courts $174.] 


small-claims court. See court. 


_small-debts court. See small-claims court under COURT. 


small entity. Patents. Ari independent inventor, a non- 
profit organization, or a company with 500 or fewer 
employees. @ A small entity is usu. charged lower 


fees for t gaes applications and related expenses as-- 


long as the patent rights are not assigned or licensed 


to a large ee (a for-profit organization with more 
than 500 employees). (Cases: Patents 7103. C.J.S. 
Patents § 144.) 


small-estate probate. See PROBATE. 
small invention. See UTILITY MODEL. 


small-loan act. A state law fixing the maximum legal 
rate of interest and other terms on small, short-term 


€>42. C.J.S. Banks and $8 470, 680-681; 


it $8 135-141, 143 
146, 152, 157, 280-293, 306.] 


small-loan company. See consumer finance company un- 
der FINANCE COMPANY. 


- smart card. See sTORED-VALUE CARD. 


SNS 


smart money. 1. Funds held by sophisticated, usu. 
large investors who are considered capable of mini- 
mizing risks and maximizing profits <the smart 
money has now left this market>. 2. See punitive 
damages under paMaces <although the jury awarded 
only $7,000 in actual damages, it also awarded 
$500,000 in smart money>. 


SMBS. See stripped mortgage-backed security under secu- 
RITY. 


Smith Act. A 1948 federal antisedition law that crimi- 
nalizes advocating the forcible or violent overthrow 
of the government. 18 USCA’§:.2385. [Cases: Insur- 

erig and Sedition @]. GY:S: Riot; Insurrection 

.). a an 


“The Smith Act ts almed at the advocacy and teaching of 
concrete action for the forcible ‘overthrow of i 


advocacy is addressed must be urged to do eon 
now or in the future, rather than merely to believe 
ll 70 Am. Jur. 2d Sedition, Etc. § 63, at 59 


Smithsonian Institution. An independent trust of the 
United States responsible for conducting scientific 
and scholarly researcn; publishing its results; main- 
taining over 140 million artifacts, works of art, and 
scientific specimens for study, display, and circula- 
tion throughout the nation; and engaging in edu- 
cational programming and international cooperative 
research. @ It was created in 1846 to give effect to 
the terms of the will of a British scientist, James 
Smithson, who left his entire estate to the United 
States. 


smoking gun. A piece of physical or documentary 
evidence that conclusively impeaches an adversary 
on an outcome-determinative issue or destroys the 
adversary’s credibility. 

Smoot-Hawley Tariff Act. Hist. A 1930 protectionist 
statute that raised tariff rates on most articles im- 
ported into the U.S., and provoked U.S. trading 

artners to institute comparable tariff increases. © 
is Act is often cited as a factor.in precipitating and 
spreading the Great Depression.;The Act was named 


for the legislators -who sponsored’ it, Senator Reed 
Smoot of Utah and: Representative: Willis C. Hawle 
of Oregon. it is so es. the Grundy Tari 


for Joseph Grundy, who was président of the Penn- 
sylvania Manufacturers Association and the chief lob- 
rier supporting the Act. — Also termed Tariff Act of 
1930. ; 
smuggling, n. The crime of importin 
illegal articles or articles on which duties have not 
been paid. See ConTRABAND. (Cases: Customs Duties 
120.1, 125. C.J.S. Customs Duties §§ 211, 213-214, 
216-218, 222-223.) — smuggle, vb. 


smurf, n. Slang. A person who participates in a mon- 

ey-laundering operation by making transactions of 

less than $10,000 (the amount that triggers federal 

reporting requirements) at each of many banks. © 

The name derives from a cartoon character of the 
8. 


sneak-and-peek search warrant. See covert-entry search 
warrant under SEARCH WARRANT. 


SNS. abbr. STRATEGIC NATIONAL STOCKPILE. 


or exporting 


So. 


So. abbr. SOUTHERN REPORTER. 


sober, adj. 1. (Of a person) not under the influence of 
drugs or alcohol. 2. (Of a person) regularly abstinent 
or moderate in the use of intoxicating liquors. 
[Cases: Chemical Dependents 1. C.J.S. Chemical 
Dependents §§ 2-3.) 3. (OF a situation, person, etc.) 
serious; grave. 4. (Of facts, arguments, etc.) basic; 
unexaggerated. 5. (Of a person) rational; having 
self-control. 


sobrante. Surplus. © This term is sometimes found in 
old land grants in states that were formerly gov- 
erned by Mexico. 


sobrestadia. See ESTADIA. 


riety checkpoint. A part of a roadway at which 
police officers maintain a roadblock to stop motorists 
and ascertain whether the drivers are intoxicated. 
(Cases: Automobiles 349(9),] 


sobriety test. A--method of determining whether a 
person is intoxicated. © Among the common sobriety 
tests are coordination tests and the use of mechani- 
cal devices to measure the blood alcohol content of a 
person's breath sample. See BREATHALYZER; HORIZON. 

* "TAL-GAZE NYSTAGMUS TEST. [Cases: Automobiles €>411; 
Criminal Law @388,2. CJS. Motor Vehicles 
§§ 1397-1411.] 


field sobriety test. A motor-skills test administered 
by a peace officer during a stop to determine 
whether a suspect has been driving while intoxicat- 
ed. @ The test usu. involves checking the suspect's 
speaking ability or coordination (as by reciting the 
Jahgess or walking in a =oTT oe line). — Abbr. 
FST. [Cases: Automobiles €411. C.J.S. Motor Vehi- 
cles 8§ 1897-1411.] 
sobrini (so-bri-ni), n. p [Latin] Roman law. Children of 
first cousins; second cousins. 
soc (sohk or sok), x. (Law Latin] Hist. 1. A liberty of 
exercising private jurisdiction; specif., the privilege 
granted to a seigniory of holding a tenant's court. 2. 
The territory subject to such private jurisdiction. — 
Also spelled soke; soca; sac. 


fold soc. See FALDAGE (1). 
soca (soh-ko or sok-a), n. See soc. 


socage (sokeij. Hist. A type of lay tenure in which a 
tenant held lands in exc pap providing the lord 


pag! Rpm (rather. military) service. @ 
Socage, the resid’ tenure, was any 
tenure that did not fall within the definition of 


knight-service, serjeanty, or frankalmoin. Cf. KNicHT- 
SERVICE; VILLEINAGE. 
“tH they [the peasant’s duties) were fixed — for instance, 
helping the tord with sowin pi Babi at specified tim 
the tenure was usually called socage. was originally 
the tenure of socmen; but It became ... a generic term for 
afl free services other than knight-servica, hag ag lc or 
sptitual service.” J.H. Baker, An introduction English 
Legal History 260 (3d ed. 1990). 
free socage. Socage in which the services were both 
certain and honorable. @ By the statute 12 Car. 2, 
ch. 24 (1660), all the tenures by knight-service 
were, with minor exceptions, converted into free 
socage. — Also termed free and common socage; 
liberum socagium. 
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villein socage (vil-on). Socage in: which the services, 
though certain, were of a baser nature than those 
provided under free socage. 


socager (sok-ij-ar). Atenant by socage; SOCMAN. 
socer (soh-sar), n. [Latin] Roman law. A father-in-law. 


social contract. The express or implied agreement 
between citizens and their government by which 
individuals agree to surrender certain freedoms in 
exchange for mutual protection; an agreement 
forming the foundation of a political society. @ The 
term is primarily associated with political philoso- 
phers, such as Thomas Hobbes, John Locke, and 
esp. Jean Jacques Rousseau, though it can be traced 
back to the Greek Sophists. 


social cost. See cosT.(. 

social guest. See Guest. 

social harm. See HARM. 

social insurance. See INSURANCE. 
social justice. See JUSTICE (1). 


social restriction. 1. The curtailment of individuals’ 
liberties ostensibly for the general benefit. 2. A gov- 
ernmental measure that has this effect. 


Social Security Act. A federal law, originally estab- 
lished in 1935 in response to the Great Depression, 
creating a system of benefits, including old-age and 
survivors’ benefit:; and establishing the Social § 
rity Administration. 42 USCA §§ 401-433. [Cases: 
Social Security and Public Welfare €=5, 121. C.J.S. 
propre ve and Public Welfare §§ 6-7,.32, 34-35, 


Social Security Administration. A federal agency in 
the executive branch responsible for administering 
the nation’s retirement program and its survivors- 
and disability-insurance program. © The agency was 
established under the Kas Security Act of 1935 
and became independent in 1995. — Abbr. SSA. 
(Cases: Social Security and Public Welfare ¢=5. 
CJ.S. Social Security and Public Welfare §§ 6~-7.] 


Social Security Disability Insurance. A benefit for 
adults with disabilities, paid by the Social Security 
Administration to wage-earners who have accumu- 
lated enough quarters of coverage and then becoine 
disabled. @ Benefits are also available to’ disabled 
adult children and to disabled widows arid*-widow- 
ers. — Abbr. SSDI. a 

social-service state. See STATE. 

social study. See HOME-STUDY REPORT. 

social value. See VALUE (1). 


socida (sa-st-de), n. [Latin] Civil law. A contract of 
bailment by which the bailee assumes the risk of loss; 

‘ specif., a bailment by which a person delivers ani- 
mals to another for a fee, on the condition that if 
es animals perish, the bailee will be liable for the 
loss. 


- 


societas (sa-si-e-tas), n. [Latin] Roman law. A partner- 

ship between two or more people agreeing to share 
profits and losses; a partnership contract. 

“Societas In tts widest acceptation denotes two or more 


persons who or combine for the prosecution of a 
common object; In its more restricted sense it denotes a 


ne 5 el ete Gt LITLE CCC LET INI Hy te A * ee ' 
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Heschel . ++, the Individual members being 
termed ." Willlam Ramsay, A Manual of Roman Antiq: 
ties 316 (Rodolfo Lancian! ed., 15th ed. 1894). 
societas leonina (so-st-a-tas lee-e-ni-no). [Latin “part- 
nership with a lion”] Roman law. An illegal partner- 
ship in which a partner shares in only the losses, not 
the profits; a partnership in which one person takes 
the lion's share. — Also termed leonina societas. 
“But an arrangement by which one should have al! 
the gain was not recognized as binding; t was considered 


as to the nature and purposes of the societas, the 
alm of Bae ier cette Les oat, 


poli “telbrde called societas feonina, a part- 
nership like that which lion in the fable Imposed upon 
Gre com, ie sneer, Se We seca. te Seer ae 
a Hadley, an to Roman Law 231-32 


societas navalis (so-st-a-tas no-vay-lis), n. [Latin] Hist. A 
naval partnership; an assembly of vessels for mutual 
protection. — Also termed admiralitas. 


societas universorum bonorum (sa-si-0-tas_yoo-ni-var- 
sor-om ba-nor-am), n. Hist. An entire partnership, 
including all the individual partners’ property. 
société (soh-see-ay-tay), n. [French] French law. A part- 
nership. 
société an (soh-see-ay-tay an-aw-neem), 2. 
[French] French law. An incorporated joint-stock 
. company. 
société d’acquéts (soh-see-ay-tay dah-kay), 1. 
[French] French law. A written agreement between 
husband and wife designating community prouper- 
ty to be only that property acquired during mar- 
nage. 
‘soctété en commandite (soh-see-ay-tay awn koh- 
, mawn-deet), n. [French] French law. A limited part- 
nership. 
société en nom collectif (soh-see-ay-tay awn nawn 
koh-lek-teef), n. [French] French law. A partnership 
in which all members are jointly and severally 
liable for the partnership debts; an ordinary part- 
nership. 
société en participation (soh-see-ay-tay awn pahr- 
tee-see-pah-syawn), n. French law. A joint venture. 
société par actions {soh-see-ay-tay pahr ak-syawn), 
n. French law. A joint-stock company. 
society. 1. A community of people, as of a2 state, 
nation, or locality, with common cultures, traditions, 
and interests. 
civil society. The political body of a state or nation; 
the body politic. 
2. An association or company of persons (usu. unin- 
corporated) united by mutual consent, to deliberate, 
determine, and act jointly for a common pu ose; 
ORGANIZATION (1). [Cases: Associations 1. Cy . As- 
soctations §§ 2-3, 8.] 3. The general love, affection, 


and companionship that family members share with 
one another. 


sociological jurisprudence. See JURISPRUDENCE. 


sociology of law. See sociological jurisprudence under ju- 
RISPRUDENCE. 


socio , n. See PSYCHOPATH. — sociopathy, n — 
opathic, adj. 


sodomy 


socius (soh-shee-as), n. (Latin) Roman law. 1. A part- 
ner. 2. An accomplice; an accessory. 3. A political 
ally. Pl. socii (soh-shee-1). 


socius criminis (soh-shee-as krim-a-nis). An associate in 
crime; an accomplice. : 


sockman. See SOCMAN. 


socman (sok-men). Hist. A person who holds Iand by 
socage tenure. — Also spelled sokeman; sockman. — 
Also termed socager; gainor. See SOCAGE. 


socmanry (sok-men-ree). Hist. 1. Free tenure by so- 
cage. 2. Land and tenements-held only by simple 
services; land enfranchised: Hy: the sovereign from 
ancient demesne. @ The tenants were socmen. 3. 
The state of being a socman. © | 

socna (sok-ne). Hist. A privilege;ia liberty; a franchise. 

Socratic method. A technique of philosophical discus- 
sion — and of law-school instruction — by which the 
ee (a law professor) questions one or more 
‘ollowers (the law students), building on each answer 
with another question, esp. an analogy incorporating 
the answer. @ This method takes its name from the 
Greek philosopher Socrates, who lived in Athens 

about 469-399 s.c. His method is a traditional one in 
law schools, primarily because it forces law students 

’ to think through issues rationally and deductively — 
a skill required in the practice of law. Most law 
professors who employ this method call on students 
randomly, an approach designed to teach students 
to think quickly, without stage fright. Cf. caseEBooK 


METHOD; HORNBOOK METHOD. . 
“{Socrates} himsetf did not to be capable of teach- 
; exce; Be Ralousnece ot igoranan ta 


ted method of discussion (the Socratic 
son pocuee ji wee an of of done te 
tors to develop thelr own Ideas under a” : sys- 
.” § The Century Dictionary and Cyclopedia §746 (rev. 
ed. 1914). ; 
socrus (sok-res), n. [Latin] Roman law. A mother-in- 
law. 


SODDI defense (sahd-ee). Slang. The some-other- 
dude-did-it defense; a claim that somebody else com- 
mitted a crime, usu. made by a:criminal defendant 
who cannot identify the third party. 


sodomy (sod-o-mee), n. 1. Oral#or anal copulation 
between humans, esp. those of.fe same sex. [Cases: 
Sodomy S1. C.J.S. Sodomy §§ 2-6.) 2. Oral or anal 
copulation between a human and an animal; bestiali- 
ty. — Also termed buggery; crime against nature; abo- 
minable and detestable crime against nature, unnatural 
offense; unspeakable crime; (archaically) sodomitry; (in 
tin) crimen innominatum. Cf. pEDERASTY. — 
ize, ub. — sodomitic, adj. — sodomist, sodomite, n. 
“Sodo: is a camal nature; to wit, of 

man pet the Sona eax orat eer of them with 
= Sir Henry Finch, Law, or a Discourse Thereof 219 
“Sodomy was not a crime under the common law of 
England but was an ecclesiastical offense only. it was made 
felony by an English statute so earfy that It & a common- 

law Lgh dob os beget D and statutes ; ta 
includ Doth ‘betta’ andl ‘bu | Rota M, Perkins 
& Ronald N. Boyes, Criminal Law 465 (8d ed. 1982). 
sodomy. Criminal sodomy that involves 

force or results in serious bodily injury to the 


SOF 


victim in addition to mental injury and emotional 
distress. @ Some laws provide that sodomy involv- 
ing a minor is automatically aggravated sodomy. 
[Cases: Sodomy 1. C.].S. Sodonty §§ 2-6.) 


SOF. abbr. sraTUTE OF FRAUDS. 
soft currency. See CURRENCY. 


soft dollars. 1. Securities. The credits that brokers give 
their clients in return for the clients’ stock-trading 
business. 2. The portion of an equity investment that 
is tax-deductible in the first year. Cf. HARD DOLLARS. 


soft goods. See Goons. 


soft law. 1. Gollectively, rules that are neither strictly 
inding nor completely lacking in legal significance. 

2. Int'l law, Guidelines, policy declarations, or codes 
of conduct that set standards of conduct but are not 


legally binding. = 
soft market. See MARKET. 
soft sell. A low-key sales practice characterized by 
sincerity and professionalism. Cf. HARD SELL. 


software-based invention. See INVENTION. 
software beta-test agreement. See BETA-TEST AGREE- 
MENT. 


Software Directive. See DIRECTIVE ON THE LEGAL PROTEC- 
TION OF COMPUTER PROGRAMS. 


Software Patent Institute. A Kansas-based nonprofit 
institute that collects and organizes nonpatented pri- 
or-art software references in a database for patent 
researchers. 


so help me God. ‘The final words of the common oath. 
© The phrase is a translation, with a change to first 
erson, of the Latin phrase ia te Deus adjuvet “so 
elp you God.” See rra TE DEUS apjuver. (Cases: Oath 
<5; Witnesses €°227. C.J.S. Oaths and Affirmations 
§§ 4, 8-13; Witnesses § 394.] 


soil bank. A federal agricultural program in which 
farmers are paid to not grow crops or to grow 
noncommercial vegetation, to preserve the ei fad 
the soil and stabilize commodity prices by avoiding 
surpluses. (Cases: Agriculture ¢=3.2.] 


Soil Conservation Service. See NATURAL RESOURCES CON- 
SERVATION SERVICE. : 

soit (swah). [Law French] Be; let it be. @ This term was 
used. in English-law phrases, esp. to indicate the will 
of the sovereign’ in a formal communication with 
Parliament. 

soit baile aux commons (swah bayl oh kom-onz). [Law 
French] Let it be delivered to the commons. ®@ This 
is an indorsement on a bill sent to the House of 
Commons. 

soit baile aux seigneurs (swah bayl oh sen-yoerz). [Law 
French] Let it 2 delivered to the lords. @ This is an 
indorsement on a bill sent to the House of Lords. 

soit droit fait al partie (swah droyt [or drwah] ath [or 
fay) ahl pahr-tee). [Law French] Hist. Let right be 
done to the party. @ This phrase is written on a 
petition of right and subscribed by the Crown. 


soit fait comme il est desire (swah fay[t] kawm eel = 
day-zeer-ay). [Law French] Let it be as it is desired. 
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© This is the phrase indicating royal assent to a 
private act of Parliament. 

sojourn (soh-jarn), n. A temporary stay by someone 
who is aot list passing through a place but is also 
not a permanent resident <she set up a three-month 
sojourn in France>. — sojourn (soh-jarn or soh- - 
jern), vb. — sojourner (soh-jar-nor or soh-jor-nor), 7. 


soke. See soc. 
sokeman. See SOCMAN. 


soke-reeve (sohk-reev). Hist. The lord's rent-collector 
in the soca. 

solar (soh-lahr). (Spanish “land lot"] Hist. Spanish & 
Mexican law. A residential lot; a small, privately 
owned tract of land. @ This term is sometimes found 
(esp. in the plural form:zlares) in old land grants in 
states that were formerly Spanish provinces or gov- 
erned by Mexico. ; 

solar day. See nay. 

solar easement. See EASEMENT. 

solarium (so-lair-ee-am), n. [Latin fr. solum “soil") Ro- 
man law. Rent paid for building on public land; 
ground rent. 

solar month. See MONTH (4). 


sola su ia (soh-la soo-par-vi-ven-shee-9). [Law 
Latin] Hist. By mere survival. 

solatium (sa-lay-shee-om), n. (Latin “solace”] Scots law. 
Compensation; esp., damages allowed for hurt feel- 
ings or grief, as distinguished from damages for 
physical injury. 

Soldiers’ and Sailors’ Civil Relief Act. A federal law, 
originally enacted in 1940, protecting the civil rights 
of persons in military service, as by modifying their 
civil liability, placing limits on interest rates charged 
against their obligations, and prescribing Siew 
procedures for claims made against them. 50 USCA 
ap . §§ 501 et seq. (Cases: Armed Services $34.1. 

fs. Armed Services § 133.] 


soldier’s and sailor’s will. See soldier's will under wit. 
soldier's will. See wItt. 
sold note. 1. NOTE (L). 2. CONFIRMATION SLIP. 


sole-actor doctrine. Agency: The rule charging a prin- 

Gpal with knowledge of-the agent's actions, even if 

the agent acted frauduléntly. (Cases: Principal and 

Agent €>177(1), 180-182. C,].S. Agency §§ 433-435, 
, 446, 493, 502, 528, 534.) 


sole and separate use. See entire use under USE (4). 
sole and unconditional owner. See OWNER. 

sole cause. See CAUSE (1). 

sole corporation. See CORPORATION. 

sole custody. See custopy (2). 

sole discretion. See DISCRETION (2). 


solemn admission. See judicial admission under ADMIS 
SION (1). 


solemnitas attachiamentorum (so-lem-ni-tas o-tach-ee-a- 
men-tor-om). (Law Latin] Hist. The formality re- 
quired in issuing attachments of property. 
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solemnity (sa-lem-no-tee). 1. A formality (such as a 

' ceremony) required by law to validate an agreement 
or action <solemnity of marriage>. 2. The state of 
seriousness or solemn respectfulness or observance 
<solemmnity of contract>. 


solemnity of contract. The concept that two people 
may enter into any contract they wish and that the 
resulting contract is enforceable if formalities are 
observed and no defenses exist. [Cases: Contracts 
1. C.J.S. Contracts §§ 2~3, 9, 12.] 


solemnization. The performance of a formal ceremo- 
ny (such as a marriage ceremony) before witnesses, 
as distinguished from a clandestine ceremony. 
[Cases: Marriage @°26:°C.J.S. Marriage §§ 30, 33.] 
solemnize (sol-em-niz), vb. To enter into (a marriage, 
contract, etc.) by a formal qct, usu. before witnesses. 
{Cases: Marriage 26. CJ.S. Marriage §§ 30, 33.] 


solemn oath. See corporal cath under OATH. 


solemn occasion. In some states, the serious and 
unusual circumstance in which the supreme court is 
constitutionally permitted to render advisory opin- 
ions to the remaining branches of government, as 
when the legislature doubts the legality of proposed 
legislation and a determination must be made to 
allow the legislature to exercise its functions. ¢ Some 
factors that have been considered in determining 
whether a solemn occasion exists include whether an 
important question of law is presenters whether the 
question is urgent, whether the matter is ripe for an 
opinion, and whether the court has enough time to 
consider the question. (Cases: Constitutional Law 
69; Courts 208. C.].S. Constitutional Law § 174.] 


solemn war.'5e2 WAR. 
sole practitioner. A lawyer who practices law without 


any partners or associates. — Often shortened to 
solo. — Also termed solo practitioner. 


sole proprietorship. 1. A business in which one per- 
son owns all the assets, owes all the liabilities, and 
operates in his or her personal capacity. [Cases: 
Corporations $1. C.J.S. Corporations §§ 2, 4.] 2. 
Ownership of'such a business. —- Also termed tndi- 
vidual proprietorship. : 

sole selling agency. See exclusive agency under AGENCY 
(wD. —_ 

sole-source ruled. In a false-advertising action at com- 
mon law, the principle that a plaintiff may not 
seated yee it can demonstrate oe a mo- 
nopoly in the sale of goods possessing the advertised 
a hecaugs only then is it clear that the plaintiff 
would be harmed by the defendant’s advertising. 


sole use. See entire use under USE (4. 


solicitation, n. 1. The act or an instance of requesting 
or seeking to obtain something; a request or petition 
<a solicitation for volunteers to handle at least one 
pro bono case per year>. 2. The criminal offense of 
urging, advising, commanding, or otherwise inciting 
another to commit a crime <convicted of solicitation 
of murder>. ©@ Solicitation is an inchoate offense 
distinct from the solicited crime. Under the Model 
Penal Code, a defendant is guilty of solicitation even 
if the command or urging was not actually commu- 
nicated to the solicited person, as long as it was 


solicitor general 


designed to be communicated. Model Penal Code 
§ 5.02(2). — Also termed criminal solicitation; incite- 
ment. Cf. ATTEMPT (2). [Cases: Criminal Law 45; 
Homicide @ 562. C.J.S. Criminal Law §§ 115, 
124-126.] 3. An offer to pay or accept money in 
exchange for sex <the prostitute was charged with 
solicitation>. — Also termed soliciting. Cf. pATRONIZz- 
ING A PROSTITUTE. 4. An attempt or effort to gain 
business <the attorney's solicitations took the form 
of radio and television ads>. @ The Model Rules of 
Professional Conduct place certain prohibitions on 
lawyers’ direct solicitation of potential clients. (Cases: 
Attorney and Client €>$2(9),C.J.S. Attorney and 
Client §§ .47-48.] 5. Securities. Ajrequest for a proxy; 
a request to execute, not execute,.or revoke a proxy; 
’ the furnishing of a form of -proxy; or any other 
communication to security holders under crcum- 
stances reasonably calculated to: result in the pro- 
curement, withholding, or revocation of a proxy. 
(Cases: Securities Regulation €-49.10-49.16. C.J.S. 
Securities Regulation §§ 229-231.] — solicit, vb. 


solicitation for bids. See INVITATION TO NEGOTIATE. 


solicitation of a bribe. The crime of asking or enticing 
another to commit bribery. 18 USCA § 201. See 
BRIBERY. (Cases: Bribery 1. C.J.S. Bribery §§ 2-3, 
5-8, 10-11.) 

solicitation of chastity. Hist..The act of trying to 
persuade another person to engage in unlawful sex- 
ual intercourse. 


solicitee. One who is solicited. See SOLICITATION. 
soliciting, 2. See SOLICITATION (3). 
soliciting agent. See AGENT (2). _ 


solicitor. 1. A person who seeks business or contribu- 
tions from others; an advertiser or Loerie 2.A 
person who conducts matters on another's behalf; an 
agent or representative. 3. The chief law officer of a 
governmental body or a municipality. (Cases: Munic- - 
ipal Corporations @°169. C.J.S. Municipal Corpora- 
tions § 371.] 4. In the United Kingdom, a lawyer 
who consults with clients and prepares legal docu- 
ments but is not generally heard in High Court or 
(in Scotland) Court of Session unless ‘specially li- 
censed. — Also termed (in. Scotlind) law agent. Cf. 
BARRISTER. 5. See special agéent-under INSURANCE AGENT. 
6A proseosior (in some jurisdictions, such.as South 
Carolina). 7. See special agent undér INSURANCE AGENT. 

solicitor eral. (usu. cap.) The second-highest-rank- 
ing tegal officer ina sora (after ee attorney 
general); esp., the chief courtroom lawyer for the 
executive branch. — Abbr. SG. Pl. solicitors general. 

"B law, 

ey Ieee - oy Oe ey cone Ochs eee 

which agit ts Inte 


solicitor’s hypothec 


nue Service.’ The justices would then know tnat the Solicitor 
General, not a3 


although not withholding a argument, ¥: 

rons sD ean 

Constitutional Law § 2.2, at 86-88 (Sd ed. 1999). 

solicitor’s hypothec. See HYPOTHEC. 

solidarity. The state of being jointly and severally 
liable (as for a debt). See soli obligation under os- 
LIGATION. [Cases: Action €°14. C.J.S. Actions § 64.} 

solidary (sol-e-der-ee), adj. (Of a liability or obligation) 
joint and several. See Joint AND severAL. (Cases: 
Action @14. C.J.S. Actions § 64.] 


pn 8 Sree Ga ct £1Oc owing by earn ot ea, naan 


fashion, 6ach of them may be to 
whole of &@, but that when tt fa either of ; 
be. Seiten, vince trite rguane ef Fe 
’ man 
iw, each ot the datiog 4s bound fr 


or owe 
the same creditor.” John Salmond, Juni 
(Glanville L. Williams ed., 10th ed. 1947). 


solidary liability. See uiaBiLtry. 
solidary obligation. See ostiGaATION. 


: solidum (sol-o-dem), n. [Latin] Roman law. A whole; an 
undivided thing. See souipary. 


solinum (sa-li-nem), n. [Law Latin) Hist. 1. Slightly less 
than two and a half plowlands. 2. A single plowland. 


solitary confinement. Separate confinement that gives 
a prisoner extremely limited access to other people; 
esp., the complete isolation of a | Meranda (Cases: 
Prisons €713(5). C.J.S. Prisons and Rights of Prisoners 
§§ 21, 25-27.] 


sollertia (so-lor-shee-9). [Latin] Hist. Shrewdness; re- 
sourcefulness; cleverness. 


solo, n. See SOLE PRACTITIONER. 


sola animo (soh-loh an-e-moh). [Latin] Hist. By mere 
intention. 


solo practitioner. See SOLE PRACTITIONER. 


solum italicum (soh-lem 1-tal-e-kem). [Latin “Italian 
land] Roman law. Land in Italy (an extension of the 
old ager Romanus) needing, for full ownership to 
pass, to be transferred by formal methods, such as 
mancipatio or cession in jure. CF. SOLUM PROVINCIALE. 

solum provinciale:(soh-lom pra-vin-shee-ay-lee). [Latin 
“provincial land}. Roman law. Provincial land ulti- 
mately held by-the Emperor or state, with private 
holders having only, in theory, a possessory title 

. without the right to transfer the property by formal 
methods, as distinguished from solwsm italicum. © Just- 
inian abolished all distinctions between the two, al- 
lowing all land to be conveyed by traditio. Cf. so.um 
ITALICUM. 


areal “tn aka feapicinndaes ' 
Caesar or Pepiiie acooring Gen Wes oy ipo ae 


ers, 
were not appl cable. The holdings were however transtfer- 


The case when Justinian 

and provincial land. 

Not all land in the ee ee Ean te many 
Pp munties given jus , the chief 
phat that the was In the dominium of the holder 


the State, so that {t could be transferred and 
claimed at law by civil law methods.” W.W. Buckland, A 
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Text-Book of Roman Law from Augustus to Justinian 190 
(Peter Stein ed., 3d ed. 1963). 
solus cum sola in loco suspecto (soh-los kam soh-la in 
loh-koh se-spek-toh). {Law Latin] Hist. A man alone 
with a woman in a suspicious place. 


solutio (sa-loo-shee-oh), n. [Latin “payment"] Roman 
law. Performance of an obligation; satisfaction. PI. 
solutiones (sa-loo-shee-oh-neez). 


solutio indebiti (sv-loo-shee-oh in-deb-o-ts). (Latin 
“payment of what is not owing”} Roman law. Pay- 
ment of a nonexistent debt. @ If the payment was 
made in error, the recipient had a duty to give back 
the money. 

solutio obligationis (so-loo-shee-oh ob-li-gay-shee-oh- 
nis). Roman law. The unfastening of-a lena bond, so 
that a party previously bound need not perform any 
longer. Cf. vincULUM JURIS. 

solutus (so-loo-tes), adj. [Latin fr. solvere “to loose”) 1. 
Roman law. Set free; released from obligation or 


| 
| 


i 
i 


confinement. 2. Scots law. Purged, esp. in reference * 


to counsel], 


soluabilité (sawl-vah-beel-ee-tay), n. [French] French 
law. Solvency. 


solvency, n. The ability to pay debts as they come due. - 


Cf. insoLvency. — solvent, adj. 


solvendo esse (sol-ven-doh es-ee). [Latin] Hist. To be 
solvent; to be able to pay an obligaticn. . 


solvendum in futuro (sol-ven-dem in Li Laeagi sera : 
i a debt) : 


{Latin “to be paid in the future”) 
due now but payable in the future. 
solvent debtor. See pesTor. 


solvere (sol-ve-ree), vb. (Latin “to unbind")] Roman law. 
To pay (a dekt); to release (a person) from an 
obligation. 


solvere poenas (sal-veer-ce pee-nos). [Latin] Hist. To 
pay the penalty. 
solvit (sol-vit). [Latin] He paid; paid. 


solvit ad diem (sol-vit ad di-om). [Law Latin “he paid 
on the day”] Hist. in a debt action, a plea that the 
defendant paid the debt on the due date. 


solvit ante diem (sol-vit an-tee di-om). [Law Latin “he 

paid before the day". Hist. In a debt action, a plea 

ee the defendant paid the money.before the due 
ate. vee 


solvit post diem (sol-vit pohst di-am). [Law Latin “he 
paid after the day") Hist. In a debt action on a bond, 
a plea that the defendant paid the debt after the due 
date but before commencement of the lawsuit. 


somnambulism (sahm-nam-bye-liz-em). Sleepwalking. 
® Generally, a person will not be held criminally 
responsible for an act performed while in this state. 


somnolentia (sahm-ne-len-shee-a). 1. The state of 
drowsiness. 2. A condition of incomplete sleep re- 
sembling drunkenness, durin which part of the 
faculties are abnormally excited while the others are 
dormant; the combined condition of sleeping and 
wakefulness producing a temporary state of involun- 
tary intoxication. © To the extent that it destroys 
moral agency, somnolentia may be a defense to a 
criminal charge. 
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‘son. 1, A person’s male child, whether natural or 
adopted; a male of whom one is the parent. 2. An 
immediate male descendant. 3. Slang. Any young 
male person. 


son assault demesne (sohn e-sawit di-mayn). (French 
“his own assault”] The plea of self-defense in a tort 
action, by which the defendant alleges that the plain- 
tiff originally engaged in an assault and that the 
defendant used only the force necessary to repel the 
plaintiff's assault and to protect person and proper- 
ty. Sec SELF-DEFENSE. . 

son-in-law. The husband of one’s daughter. 

Sonny era tean ee ight Term Extension Act. Copy- 
ae A federal law extending the copyright term by 
20 years for,,all works published in the U.S. after 

January 1, 1978, and settling the copyright term for 


works created before 1978 as 95 years from the 


original copyright date. @ Before the extension, the 
copyright term was the life of the author plus 50 
years. The Act is named in honor of its sponsor, 
Congressman Sonny Bono, who died before the bill 
became law. Pub. L. No. 105-298, 112 Stat. 2827. 
{Cases: Copyrights and Intellectual Pro 33. 
CJ.S. Copyrights and Intellectual Property §§ 31-32, 34, 
94.] 


) 

Son-of-Sam law. A state statute that prohibits a con- 
victed criminal from profiting by selling his or her 
story tights to a publisher or filmmaker. @ State law 
usu. authorizes prosecutors to seize royalties from a 
convicted criminal and to place the money in an 
escrow account for the crime victim's benefit. This 
type of law was first enacted in New York in 1977, in 
response to the lucrative book deals that publishers 
offered David Berkowitz, the seriai killer who called 
himself “Son of Sam.” In 1992, the U.S.- Supreme 
Court declared New York's Son-of-Sam law uncon- 
stitutional as a content-based vs regulation, 
prompting many states to amend their laws in an 
attempt to avoid constitutionality problems. Simon & 
Schuster, Inc. v. New York State Crime Victims Bd., 502 
U.S. 105, 112 S.Ct. 501 (1991). (Cases: Criminal Law 
1221, C.J.S,.Criminal Law § 1733.) 

sonticus (sahn-ti-kas), n. [Latin] Roman law. Serious; 
more than trivial. @ The term was used in the 
Twelve Tables to refer to a serious illness (morbus 

sonticus) that gave a defendant a valid reason not to 
appear in court. 

Sony doctrine. See COMMERCIALLY SIGNIFICANT NONIN- 
FRINGING USE. 


sophisticated investor. See INVESTOR. 
soror (sar-or), n. [Latin] Roman law. A sister. 


sororicide (so-ror-o-sid). 1. The act of killing one’s 
own sister. 2. A person who kills his or her sister. Cf. 
FRATRICINE. — sororicidal, adj. 


sors (sors), n. [Latin] 1. Roman law. A lot; a chance. 2. 
Scots law. A partnership's capital. 3. Hist. Principal, as 
distinguished from interest. 4. Hist. Something re- 
covered in an action, as distinguished from mere 
costs. - 


sortitio (sor-tish-ee-oh), n. [Latin fr. sortin’ “to cast 
lots") Roman law. The drawing of lots, used, for 


source of law 


example, in selecting judges for a criminal trial. — 
Also termed (in Enghish) sortition; sortilege. 


soul scot. See MORTUARY (3). 
soul shot. See MORTUARY (3). 


sound, adj. 1. (Of health, mind, etc.) good; whole; free 
from disease or disorder. [Cases: Mental Health 
@3.1.] 2. (Of property) good; marketable. 3. (Of 
discretion) exercised equitably under the circum- 
stances. — soundness, 7. 


sound, vb. 1. To be actionable (in) <her claims for 
pe injury sound in tort, not in contract>. 2. To 
be recoverable. (in). <his tort Sttion sounds in dam- 
ages, not in equitable relief>. ‘<: 
sound health. See HEALTH. at 


oh 


sound mind. 1. MIND (2). 2. See" testamentary capacity 
under CAPACITY (8). 


Sound Recording Amendment of 1972. A Copyright 
Act of 1909 amendment that established copyright 
protection for sound recordings. 


source, n. The originator or primary agent of an act, 
circumstance, or result <she was the source of the 
information> <the side business was the source of 
income>. 


source code. Copyright. The nonmachine language 
used by a computer programmer to create a pro- 
m. @ If it is not included with the software sold to 
the public. source code is protected by trade-secret 
laws as well as copyright and patent laws. Source 
code may be deposited with the U.S. Copyright 
Office, but because of the need to protect a trade 
secret, and because a skilled programmer could fig- 
ure out how to duplicate the source code’s functions 
without necessarily copying the code, strategic parts 
may be blacked out. Cf. opjecr cone. 
source of law. Something (such as a constitution, 
treaty, statute, or custom) that provides authority for 
legislation and for judicial decisions; a point of ori- 
gin for law or legal analysis. — Also termed fons juris. 
et Ge ne se ine 
harrower sense than will be to 
(erature of the oe of ‘ es 
to the in: does the jitige obtain the rules by 
which to decide cases? in this sense;;among the sources of 
er oe aa 


thou: a in these terms might be more enlighten- 
Ing *S hues, Ou Coca tare a be aw 


sources’ In a br 


“tn the nares of 


ai research, the term ‘sources of taw’ 
can refer to three should 


which 


B books, computer databases, micro- 
optical disks, and other media that contain legal 
information are all sources of law." J. Myron Jacobstein & 


South Eastern Reporter 


ee Fundamentals of Legal Research 1-2 (6th 
South Eastern Reporter. A set of regional lawbooks, 
part of the West Group’s National Reporter System, 
containing every published appellate decision from 
Georgia, North Carolina, South Carolina, Virginia, 
and West Virginia, from 1887 to date. @ The first 
series ran from 1887 to 1939; the second series is the 
current one. — Abbr. S.E.; S.E.2d. 


Southern . A set of regional lawbooks, part of 
the West Group’s National Reporter System, con- 
taining ide AL rata appellate decision from Ala- 
bama, Florida, Louisiana, and Mississippi, from 1887 
to date. @ The first series ran from 1887 to 1941; the 
second series is the current one. — Abbr. So.; So. 2d. 


South Westera . A set of regional lawbooks, 
part of the West Group's National rter System, 
containing every published appellate decision from 
Arkansas, Kentucky, Missouri, Tennessee, and Tex- 
as, from 1886 to date. @ The first series ran from 
1886 to 1928; the second series ran until 1999; the 
third series is the current one. — Abbr. S.W,; 
S.W.2d; S.W.3d. 


’ sovereign, adj. (Of a state) characteristic of or en- 
dowed with supreme authority <sovereign nation> 
<sovereign immunity>. 


sovereign, n. 1. A person, body, or state vested with 
independe-t and supreme authority. 2. The ruler of 
an independent state. — Also spelled sovran. See sov- 
EREIGNTY. 


sovereign equality. Int'l law. The principle that na- 
tions have the right to ay a otic integrity and 
political independence, from intervention by 
other nations. © The United Nations “is based on 
the rinciple of the sovereign equality of all its 
Members.” UN Charter art. 2, 1 1. 


sovereign immunity. See IMMUNITY (1). 


sovereign people. The political body consisting of the 
collective number of citizens and qualified electors 
who the powers of sovereignty and exercise 
them through their chosen representatives. 


sovereign political power. See POLITICAL POWER. 


sovereign power. The power to make and enforce 
laws. See sovereign political power under POLITICAL Pow- 


sovereign right. A unique right possessed by a state or 
its a oe hae eaabies ae, out its official 
functions for the public benefit, as distinguished 
from certain proprietary rights that it may possess 
like any other private person. [Cases: States 21. 
CJ.S. States §§ 36-87.] 


sovereign state. 1. A state that possesses an indepen- 
dent existence, being complete in itself, without be- 
ing merely part of a larger whole to whose govern- 
ment it is subject. 2. A political community whose 
members are bound together by the tie of common 
subjection to some central authority, whose com- 
mands those members must obey. — Also termed 
; state. CE. client state and nonsovereign state 
under state. [Cases: International Law 3. C.J.S. 
International Law §§ 6-8, 13.] 
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fart-sovereign state. A political community in 
which part of the powers of external sovereignty 
are exercised by the home government, and part 
are vested in or controlled by some other political 
body or bodies. @ Such a state is not fully indepen- 
dent because by the conditions of its existence it is 
mm allowed full freedom of action in external 
rs. 


sovereignty (sahv-fa-jrin-tee). 1. Supréme dominion, 
authority, or rule. (Cases: Imernational Law @8. 
C.J.S. International Law §§ 25-28.) ~~ 
popular sovereignty. A system of government in 
which policy choices reflect the preferences of the 
majority of citizens. 
state sovereignty. See STATE SOVEREIGNTY. 
2. The supreme political authority of an indepen- 
dent state. 3. The state itself. 


“It Is well to [ ] the senses In which the word 
Sovereignty is used. In the ordinary means 
enh ent penal ben rrvaglacas pd 
Bato gy St te tro cote. A 
fayman n (or body of persons) Sover- 
eign in a Stato who Is obeyed because he is 

to stand at the top, whose will must be expected to prevail, 
who can get his own and make others go his, 


external sovereignty. The power of dealing on a 
nation’s behalf with other national governments. 
internal sovereignty. The power enjoyed by a Lh 
ernmental entity of a sovereign state, includi § 
affairs within its own territory and powers relate 
to the exercise of external sovereignty. 

sovran. See SOVEREIGN. 

SOW. abbr. STATEMENT OF WORK. 

s.p. abbr. 1. sine PROLE. 2. Same principle; same point. 
@ This notation, when inserted between two cita- 
tions, indicates that the second involves the same 
principles as the first. 

space arbitrage. See ARBITRAGE. 

space charter. See CHARTER (8). 

spado (spay-doh), n. [Latin] Roman law. 1. A eunuch. 
2. One who is incapable of sexual intercourse by 
reason of impotence. Pl. spadones (spo-doh-neez). 

spam. Unsolicited commercial e-mail (UCE). ® Most 
states have some form of antispam law, usu. prohib- 
iting advertisers from eeaeergy My concealing 
an e-mail’s origin and purpose. In 2004, the much- 
criticized CAN-SPAM Act of 2003 became federal 
law. 15 USCA § 7701. 

sparsim ( sim). [Latin] Hist. Scattered; here and 
there. @ This term was used in several situations — 
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for example, when an action to recover for waste not 

only when the injury was complete, but also when 
the injury was partial or scattered. 

“And if waste be done sparsim, or here and there, all over a 

acid rd whole recovered; a tt In several 

the whole house shall be forfeited, 


a house, 
Socaes tt is impracticable for the reversioner to en} 
the identical places wasted, when lying interspe 


the other But if waste be done onty in one end of a wood 
(or perhaps In one room of a that can be conve- 
niently senha from the rest, that only Is the focus 
, of th ol ges and that shall be forfeited to 
the reversioner. Willam Blackstone, 
Piss ape 
placitum ( las-a-tom), n. {Latin “the 


“plea & the, swo oy Hist. rst, During the reign of Henry 
, a court providing swift justice in military matters. 


a abbr. SUMMARY PLAN DESGRIFTION. 
SPDA. See single-premium deferred annuity under ANNUI- 
Ty. 


SPE. abbr. spECIAL-PURPOSE ENTITY. 


speaker. I. One who speaks or makes a speech <the 
slander claim was viable only against the speaker>. 
2. The presiding officer of a large deliberative as- 
sey: esp. a legislature's more numerous house, 
such as the House of Representatives <Speaker of 
the House>. See cHair (y. [Cases: United States 
7.1. CJ.S. United States § 16.) 


speaking a vessel. Maritime law. A pilot's offer of 


services. 
speaking demurrer. See DEMURRER. 
speaking motion. See MOTION (1). 
speaking objection. See OBJECTION. 5 
speaking statute. See STATUTE. 
ape: abbr, SPECIFICATION. 


, adj. 1. Of, relating to, or designating a species, 
kind, or individual ea 2. (OF a statute, rule, etc.) 
designed for a particular purpose. 3. (Of powers. 
etc.) unusual; extraordinary. 


special acceptance. See ACCEPTANCE (4). 

special act: See special law under Law. 

special administration. See ADMINISTRATION. 

special administrator. See ADMINISTRATOR (2). 

special advocate. See guardian ad litem under Guarp- 
IAN. 


special agency. See AGENCY (1). 
special agent, 1. AGENT (2). 2. INSURANCE AGENT. 


special agreement. See ad hoc compromis under com- 
PROMIS. 


special allocatur. See aLLOCATUR. 
special allowance. See ALLOWANCE (4). 
special appearance. See APPEARANCE. 
special assessment. See ASSESSMENT. 


special-assessment bond. See special-tax bond under 
BOND (9). 


‘Special Assistant to the United States Attorney. See 


UNITED STATES ATTORNEY. 


special employer 


special assumpsit. See ASSUMPSIT. 

special attorney. See special counsel under COUNSEL. 
special authority. See AUTHORITY (D. 

special bail. See bail to the action under BAIL (4). 
special bailiff. See BatLirF. 

special benefit. See BENEFIT. 

special calendar. See CALENDAR (2). 

special case. See case reserved (1) under CASE. 


special charge. 1. See special instruction under JURY IN- 
STRUCTION. 2. CHARGE. APNG 


special charter. See CHARTER (9. 

special circumstances. See exigent circumstances under 
CIRCUMSTANCE. 

special-circumstances rule. See sPpECIAL-FACTS RULE. 

special committee. See COMMITTEE. 

special contract. See CONTRACT. 

special-contract debt. See DEBT. 

special counsel. See COUNSEL. 

special count. See COUNT. 

special court-martial. See COURT-MARTIAL. 


special covenant against encumbrances. See cove- 
NANT (4). 


special custom. See local custom under CUSTOM. 


special damages. See DAMAGES. 


special demurrer. See DEMURRER. 

special deposit. See Deposit (2). 

special deputy. See DEPUTY. 

special-design property. See special-purpose property 


under PROPERTY. 
special deterrence. See DETERRENCE. 


special diligence. See niLiGENCE. 
special district. See pistRict. . 


special dividend. See extraordinary dividend under ptv1- 
DEND. 


special-duty doctrine. Torts. The: ‘rule that a govern- 
mental entity (such as a state ur municipality ) can be 
held liable for an individual plaintiff'8 injury when 
the entity owed a duty to the plaintiff but not to the 
ge eneral public. ® This is an exception to the public- 
uty doctrine. The special-duty doctrine applies only 
when the plaintiff has reasonably relied on the gov- 
ernmental en un ee assumption of the duty. — Also 
termed special ton. See PUBLIC-DUTY DOC- 
TRINE. (Cases: Municip Harty ie 723. C.J. 
Municipal Corporations §§ 661-663. 


special-duty exception. 1. speciAL-DUTY DOCTRINE. 2. 
SPECIAL-ERRAND DOCTRINE. 


special election. See ELECTION (8). 
special employee. See borrowed employee under EMPLOY- 
EE. 


special employer. See EmrLoyver. 


special-errand doctrine 


special-errand doctrine. The pars that an em- 
loyee will be covered by workers’ compensation for 
injuries occurring while the employee is on a jour- 
ney or special duty for the employer away from the 
workplace. @ This is an exception to the general rule 
that an employee is not covered for injuries occur- 
ring away from work. — Also termed special-duty 
exception; special-mission exceplion. See GOING-AND-COM- 
ING RULE. [Cases: Workers’ Compensation $718, 
723. C.J.S. Workmen's Compensation §§ 425, 430, 
438-439.] 


special exception. 1. A party's objection to the form 
rather than the substance Of Bh opecnears claim, 
such as an.objection for vagueness or ambiguity. See 
DEMURRER, ‘al exception (1) under EXCEPTION 
q. [Cases: Pleading €=228.14. CJ.S. Pleading 
§ 233.) 2. An-dilowance in a zoning ordinance for 
$ me ses are a hgh slp ~ are not 

ndamentally.incom le wi e€ ori zonin 

regulations. oAlso feried (in sense 3 conditional 
use; ial use. Cf. VARIANCE (3). [Cases: Zoning and 
Planning ¢481. a Zoning and Land Planning 
§§ 228-229, 231-232.] 


_ special execution. See EXECUTION. 
special executor. See EXECUTOR. 


special-facts rule. Corporations. The principle that a 
director or officer has a fiduciary duty to disclose 
material inside information to a shareholder when 
engaging in a stock transaction under special cir- 
cumstances, as when the shareholder lacks business 
acumen, the shares are closely held with no readily 
ascertainable market value, or the director or officer 
instigated the transaction. @ This is an exception to 
the “majority rule.” — Also termed special-circum- 
stances rule. Cf. Majorrry RULE (8). [Cases: Corpora- 
tions €316(3). C.J.S. Corporations §§ 519-524.) 

special finding. See FINDING OF FACT. 

special-form drawing. See DRAWING. 


special franchise. See FRANCHISE (2). 


special grand jury. See GRAND JURY. 

special guaranty. See GUARANTY. 

special guardian. See GUARDIAN. 

special-hazard rule. The principle that an employee is 
covered by workers’ compensation for injuries re- 
ceived while trayeling to or from work if the route 
used contains unique risks or hazards and is not 
ordinarily used-by the public except in dealing with 
the employer. @ This is an exception to the general 
rule that an employee is not: covered for injuries 
occurring during the employee’s commute. See Go. 
ING-AND-COMING RULE. Cf. SPECIAL-MISSION EXCEPTION. 
(Cases: Workers’ Compensation €°719-755. C.J.S. 
Workmen's Compensation §§ 431-432, 435-447.] 


special housing unit. A block of cells used to house 
inmates who have been separated from the general 
prison population, usu. for disciplinary purposes but 
sometimes for safety reasons. © Inmates in special 
housing units typically have fewer privileges than 
other inmates. — Abbr. SHU. : 
special imparlance. See 1MPARLANCE. 


special indorsement. See INDORSEMENT. 


special injunction. See injuNCTION. 
special instruction. See JURY INSTRUCTION. 


special-interest ip. An organization that seeks to 
influence legislation or government policy in favor 
of a particular interest or issue, esp. by lobbying. — 
Also termed special interest. : 

special interrogatory. See INTERROGATORY. 

special issue. 1. issue (1). 2. See special inserrogatory 
under INTERROGATORY. 


specialist. 1. A lawyer who has been board-certified in 
a specific field of law. See BOARD OF LEGAL SPECIALIZA- 
TION, 2, Securities. A securities-exchange member 
who makes a market in one or more listed securities. 
@ The exchange assigns securities to various special- 
ists and expects them to maintain a fair and orderly 
market as provided by SEC standards. [Cases: Ex- 
changes $710.10. C.J.S. Exchanges § 6.] 

special judge. See upcz. 

special jurisdiction. See limited jurisdiction under juris- 
DICTION. 


special jury. See jury. 

special law. See Law. 

special legacy. See specific legacy under LEGACY. 
special letter of credit. See LETTER OF CREDIT. 
special lien. See particular lien under Lien. 


special limitation. See LimMITATION. 
special i ionic committee. C ions. A commit- 
tee of independent corporate directors assigned to 


investigate the merits of a shareholder derivative suit 
and, if appropriate, to recommend maintaining or 
dismissing the suit. — Abbr. SLC. — Also termed 
i investigation committee; authorized committee. 
See DERIVATIVE ACTION (1). (Cases: Corporations 
206(1). C.J.S. Corporations §§ 407, 409, 411.] 

specially accredited agent. See AGEN: (2). 

special malice. See particular malice vader MALICE. 

special master. 1. MASTER (2). 2. See judicial officer (3) 
under OFFICER. 

special matter. See MATTER. 

special meaning. See SECONDARY MEANING. 

special meeting. See MEETING. , 


special message. See MESSAGE. 


special-mission exception. See SPECIAL-ERRAND DOC- 
TRINE. 


special mortgage. See MORTGAGE. 

special motion. See MOTION (1). 

special-needs analysis. Criminal procedure. A balancing 
test used by the Supreme Court to determine wheth- 
er certain searches (such as administrative, civil- 
based, or eater searches) impose unreason- 
ably on individual rights. [Cases: Searches and Sei- 
Sie Ra C.J.S. Searches and Seizures §§ 14, 16, 23, 
50, 58.) 


special-needs child. See CHILD. 
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‘ special-needs trust. See supplemental-needs trust under 


‘TRUST. 
special non est factum. See NON EST FACTUM. 
special occupant. See OCCUPANT. 
special offering. See OFFERING. 
special order. See ORDER (4). 


special-order agenda. See special-order calendar under 
CALENDAR (4). 


special-order calendar. See CALENDAR (4). 

special owner. See OWNER. 

special partner. See limited partner under PARTNER. 
special partnership. See PARTNERSHIP. 

special permit. See SVECIAL-USE PERMIT. 


special plea. See PLEA (3). 
special pleader. See PLEADER. 


special pleading. 1. The common-law system of 
bacon that required the parties to exchange a 
series of court papers (such as replications, rebutters, 
and surrebutters) setting out their contentions in 
accordance with hypertechnical rules before a case 
could be tried. @ Often, therefore, cases were decid- 
ed on points of pleading and not on the merits. 
(Cascs: Pleading €=1. C.J.S. Pleading §§ 2-3, 6-7, 
593.] 2. The art of drafting pleadings under this 
system. 3. An instance of drafting such a pleading. 4. 
A responsive pleading that does more dian merely 
deny allegations, as by introducing new matter to 
justly an otherwise blameworthy act. 5. An argu- 
ment that is unfairly slanted toward the 
vi int because it omits unfavorable facts or au- 
thorities and develops only favorable ones. 


special plea in bar. See PLEA IN BAR. 


special plea in error. At common law, a plea alleging 
some extraneous matter as a ground for defeating a 
writ of error (such as a release or expiration of the 
time within which error can be brought), to which 
the plaintiff in error must reply or demur. 


special power. 1. powER (8). 2. See limited power of 
Gppointment under POWER OF APPOINTMENT. 

special power of appointment. See limited power of 
appointment under POWER OF APPOINTMENT. + _ 


special power of attorney. See POWER OF ATTORNEY. 
special prayer. See PRAYER FOR RELIEF. 

special privilege. See PRIVILEGE (1). 

special proceéding. See PROCEEDING. 


special property. See PROPERTY. 
special prosecutor. See PROSECUTOR. 


special- se entity. A business established to per- 
form ‘i Riaction pees than to develop, own, Gad 
operate a large, complex project (usu. called a single- 
purpose project), esp. so as to limit the number of 
creditors claiming against the project. @ A special- 
purpose entity provides additional protection for 
project lenders, which are usu. paid only out of the 
money generated by the entity's business, because 
there will be fewer competing claims for that money 


er's” 


special traverse 


and because the entity will be less likely to be forced 
into bankruptcy. A special-pu entity will some- 
times issue securities instead of just receiving a direct 
loan. — Abbr. SPE. — Also termed special-purpose 
vehicle (SPV). See BANKRUPTCY-REMOTE ENTITY; SINGLE- 
PURPOSE PROJECT; project financing under FINANCING. 


special-purpose property. See PROPERTY. 

special-purpose vehicle. See sPECIAL-PURPOSE ENTITY. 

special reference. See REFERENCE. 

special registration. See REGISTRATION (1). 

special relationship. See RELATIONSHIP. 

special-relationship doctrine: :The theory that if a 
state has assumed control over..an individual suffi- 
cient to trigger an-affirmative:duty to protect that 
individual (as in an involuntary hospitalization or 
custody), then the state may be liable for the harm 
inflicted on the individual by a third party. @ This is 
an exception to the general principle prohibiting 
members of the public from suing state employees 
for failing to protect them from third parties. — Also 
termed special-relationship exception. Cf. DANGER-CRE- 

ATION DOCTRINE. [Cases: States °112.2(2).] — 


special relief. Copyright. A variance from a formal 
requirement for copyright registration or deposit 
granted by the U.S. Copyright Office when an appli- 
cant shows a good reason for the variance. 


special replication. See REPLICATION. 
special reprisal. See REPRISAL. 
special retainer. See RETAINER. 
special retention. See RETENTION. 


special rule. 1. A rule applicable to a particular case 
or circumstance only. RULE (1). 2. A deliberative 
assembly's rule that supplements or supersedes its 
parliamentary authority. See PARLIAMENTARY AUTHORI- 
Ty. 3. A rule that applies only to a particular matter, 
such as a specific bill. In senses 2 & 3, see RULE (2), (8). 


specials. See special damages under DAMAGES. 
special-sensitivity rule. See EGGSHELL-SKULL RULE. 
special session. See SESSION (1). . -- +" 

special setting. See seTTin. 

special statute. See STATUTE. =>, 

special stock. See stock. 

special tail. See tail special under Ta. =” 
special tax. See TAX. 

special-tax bond. See Bonn (3). 

special term. See TERM (5). 


Special 301. Intellectual property. A provision of the . 


Omnibus Trade and Competitiveness Act of 1988 
directing the U.S. Trade Representative to report 
annually on countries that do not provide adequate 
and effective protection against the pirating of goods 
protected by U.S. intellectual-pro rights. @ 
Countries that fail the annual audit are put on a 
watch list and may face trade sanctions. 19 USCA 
$§ 2411 et seq. 


special traverse. See TRAVERSE. 


special trial setting 


special trial setting. See special setting under seTTinc. 
special truce. See TRUCE. : 
special trust. See active trust under TRUST. 


specialty. 1. See contract under seal under CONTRACT. 2. 
DOCTRINE OF SPECIALTY. 8. Eminent domain. Unique 
property (such as a church or cemetery) that is 
essentially not marketable, so that its value for con- 
demnation purposes is determined by measuring the 
property's reproduction cost less any deprecia- 
tion. — Also termed (in sense 3) property. 
[Cases: Eminent Domain 134. C.J.S. Eminent Do- 
main §§ 148, 155-156, 160.) 

specialty bar See #ar. 

specialty contract. See contrad under seal under con. 


specialty creditor, Sée CREDITOR. 
specialty debt. See special-contract debt under pest. 
specialty doctrine. See DOCTRINE OF SPECIALTY. 


specialty property. See SPECIALTY (3). 

special use. See SPECIAL EXCEPTION (2). 

special-use permit. A zoning board's authorization to 
use property in a way that is identified as a i 
exception in a zoning ordinance. @ Unlike a vari- 
ance, which is an authorized .violation of a zoning 
ordinance, a special-use permit is a permitted excep- 
tion. — Abbr. cic Also term:d llaap rato, 
permit; special permit. SPECIAL EXCEPTION (2). Cf. var. 
IANCE (2). [Cases: Zoning and Planning @371, 483. 
C.J.S. Zoning and Land Planning §§ 191, 199, 203, 
229-231.] 

special-use valuation. See VALUATION. 

special venire. See VENIRE. 

special verdict. See veRDICT. 

special warranty. See WARRANTY (1). 

special warranty deed. See peep. 

specie (spee-shee). See IN SPECIE. 

species (spee-sheez). 1. A taxonomic class of organ- 
isms br need distinguished from other classes by 
shared characteristics and usu. by an inability to 
interbreed with members of other ; 

endangered species. A species in danger of becom: 
ing extinct; esp., under federal haw. species that 


is in danger of -extinction throughout all or a | 


significant part of its range. @ Federal law excludes 
from the definition a species of the class Insecta if 
the Environmental Protection Agency determines 
that it constitutes a pest whose protection would 

resent a significant risk to the human population. 
50 CFR § 81. [Cases: Environmental Law $°528.] 


threatened species. A species that, within the fore- 
seeable future, is likely to become an endangered 
species throughout all or a ae part of its 
range. 16 USCA § 1532(20). [Cases: Environmen- 


tal Law $528.) 

-2. A specific class or kind of thing within a larger, 
general class. @ For example, fort refers to a general 
class or genus. Slander refers to a specific kind of 
tort. Cf. Genus. 3. Patents. An element, usu. one of 
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several mutually exclusive alternatives, that may be 
used in an invention to achieve a desired renutt ®@ 
Species may be structures, steps, parts, compounds, 
and so on. 


ultimate species. A species that has been fully and 


narrowly defined. @ For example, a species may be . 


defined generally as “magnetic metals, including 
iron and steel,” or particularly, such as “sodium 
chloride.” : 


species claim, See PATENT CLAIM. 
species facti (spee-shee-cez or spee-sheez fak-t1). [Lat- 


in] Scots law. The particular character of the thing 
done. @ The phrase appeared in reference to the 
specific criminal act or civil wrong alleged. 


specific, adj. 1. Of, relating to, or desi 


ular or defined thing; explicit <specific duties>. 2. 
Of or relating to aiparticular named thing'<specific 
item>. 8. Conformable to specjal réquirements 
<specific perfo ce>, — specificity (spes-o-fis-i- 
tech, n. — specifically, adv. 


specific appropriation. See APPROPRIATION (2). 
specificatio (spes-a-fi-kay-shee-oh), n. poe fr. species 
‘to 9 


“form” + facere “to make") Roman & avil law. 1. A 
giving of form to materials; the process of makin 
something new from existing property. 2. A mode o 
acquisition by which a pon made something new 
from existing material (for example, wine from 
grapes or a ship from timber). See Accession 4). Pl. 
specificationes. 


ts 


‘Specificatio. This be described as acquisition of a 
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Species, where les . And 
adopts as law.” ww. Buckland, A Manual of Roman Private 
Law 143 (2d ed. 1953). 


specification. 1. The act of making.a detailed state- 


ment, esp. of the measurements, quality, materials, 
or other items to be Dieta under a contract. 
[Cases: Contracts €-199(1).] 2. The statement so 
made. 3. Palenis. The part of a patent application 
feoeiaen 0 how an invention js made and:-used, the 
best mode of operation of the claimed:;invention, 
and the inventor’s claims. © The specification must 
be clear and complete enough to enable a sea re of 
ordinary skill in the art to make and use'the inven- 
tion. It must also disclose the best mode of working 
the invention. The term may also refer to the de- 
scription as separate from the claims. — Abbr. spec. 
ne ested ciaim. [Cases: Patents €°99. C.J.S. Patents 
§ i 
“The s cation and clalms of a pate tf the 
regan on cast ei ay 
difficult legal Instruments to. draw with accuracy; and, In 
view of the fact that valuable inventions are often placed in 
the hands of inexperlenced persons to prepare such specifi- 


 icewithed rl-y-adde ph apaalag Sbneayahiredaheteagionoeel 


invention of the patentee, er claiming 
which the patentee had nat In fact invented, or in omitting 
SO ten Tete oe ae ee ie 
actual invention.” Topliff v. Topliff, 145 U.S. 168, 170, 12 
S.Ct. 825, 831 (1882). 


coe ee cea meta ie 
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substitute specification. A patent specification that 
is rewritten (1) to include amendments made to 
the specification after filing; (2) to replace an illegi- 
ble or unreadable origi or (3) to prepare the 
papers for printing. @ A substitute specification 
must be accompanied by a statement that it con- 
tains no new matter, and by a copy showing what 
has been added and deleted since the original 
specification. Substitute specifications are allowed 
under 37 CFR § 1.125. — Also termed rewritlen 
Specification. (Cases: Patents €-109. C.J.S. Patents 
§ 152~155.] 


4. A statement of charges against one who is ac- 
cused of an- offense, esp. a military offense. [Cases: 
Armed Sefvices €47(2); = Mili Justice 
@950-971:°C.J.S. Armed Services § 164; Military Jus- 
tice §§ 180-191.] ; 
“A charge sets forth an offense — that is, a particular kind 
of act or conduct that the goveming rules define as entall- 
Ing liability to prescribed penatties — of which the accused 
is alle to be gullty. A specification states what the 
accused is to ch, If true, constitutes 


can be "Ht , 

Nowly Rovisod & 61, at 636 (10th ed. 2002). . 
5. The acquisition of title to materials belonging to 
another person by converting those materials into a 
new and different form, as by changing grapes into 
wine, lumber into shelving, or corn into liquor. @ 
The effect is that the original owner of the materials 
loses the property rights in them and is left with a 
right of action for their original value. — Abbr. 
spec. 


specific bequest. See Bequest. 

specific denial. See pENtAL. 

specific deposit. See special deposit under DEPOSIT (2). 
specific devise. See DEVISE. 

specific duty. See DUTY (4). 

specific enforcement. See primary right under RIGHT. 
specific example. See EXAMPLE. 

specific guaranty. See GUARANTY. 

specific intent. See INTENT (D. 


specific-intent defense. Criminal law. A defendant's 
claim that he or she did not have the capacity (often 
supposedly because of intoxication or mental illness) 
to form the intent necessary for committing the 
crime alleged. 


specific jurisdiction. See JuRISDICTION. 
specific legacy. See LEGACY. 
specific legatee. See LEGATEE. 


: specific lien. See LIEN. 


specific main motion. See incidental main motion under 
MOTION (2), 


* specific objection. See oBjECTION. 


specific performance. The rendering, as nearly as 
racticable, of a promised performance through a 
judgment or decree; specif., a court-ordered remedy 
rey Bek aby precise fulfillment-of a legal or contrac- 
tual o 


bligation when monetary damages are inap- 


speech 


propriate or inadequate, as when the sale of real 
estate or a rare article is involved. @ Specific per- 
formance is an equitable remedy that lies within the 
court's discretion to award whenever the common- 
law remedy is insufficient, either because damages 
would be inadequate or because the damages could 
not possibly be established. — Also termed specific 
relief. [Cases: Specific Performance 1. C.J.S. Specif- 
ic Performance §§ 2, 5-6.] 

“In essence, the remedy of specific performance enforces 

the execution cf a contract according to Its terms, and It 


to Equity 304 (5th ed. 1961). 


specific policy. See basic-form policy under INSURANCE 
POLICY. 


specific relief. See speciric PERFORMANCE. 

specific remedy. See REMEDY. 

specific tax. See TAX. 

specific traverse. See common traverse under TRAVERSE. 


imen. An actual sample of something; esp., an 
example of a trademark as it is used in commerce. © 
In the field of trademarks, a specimen typically 
consists of a label, a container, 1 display, or a photo- 
graph of the mark used for selling or advertising the 
goods or services. 


apecenrep’: An electromagnetic machine that ana- 
yzes sound, esp. a human voice, by separating and 


mapping it into elements of frequency, time lapse, 


intensity (represented by a series of horizontal - 


‘and vertical bar lines) to produce a final voiceprint. 
See VOIcepRINT. (Cases: Criminal Law €9339.6. C.].S. 
Criminal Law §§ 800-801.) 


speculation, n. 1. The buying or selling of something 
with the expectation of profiting.from price fluctua- 
tions <he e..yaged in speculation..in the stock mar- 
ket>. 2. The act or. practice:.of. theorizing about 
matters over which there is no-.certain knowledge 
<the public's a about the assassination of 
Jeon F. Kennedy>. — speculate, vb. — speculative, 
y. 


speculative damages. See DAMAGES. 
speculative risk. See Risk. 


speculative security. See security. 


speculator. A knowledgeable, aggressive investor who 
trades securities to profit from fluctuating market 
prices. 
speech. 1, The expression or communication of 
thoughts or opinions in spoken words; something 
spoken or uttered. See FREEDOM OF SPEECH. [Cases: 
mstitutional Law €=90. C,J.S. Constitutional Law 
§§ 539, 542.) 


commercial ch. Communication (such as adver- 
tising and marketing) that involves only the com- 


why 


Speech Clause 


mercial interests of the speaker and the audience, 
and is therefore afforded lesser First Amendment 
protection than social, political, or religious 
speech. Cf. fe speech, (Cases: Constitutional Law 
€=90.2, 90.5. C.J.S. Constitutional Law §§ 544-545, 
561, 568, 570-571, 578-574, 576-577, 581.) 

speech. Speech deriving from a corpora- 
tion and orate under the First Amendment e 
It does not lose protected status simply because of 
its corporate source. 


hate speech. Speech that carries no meaning other 
than the expression of hatred for some group, 
such as a particular race, esp. in circumstances in 
which the communication is likely to provoke vio- 
lence. Cf. hate crime made AD get or a 
uBeL. [Cases: Civil Rights ¢>1808. CJ.S. Civil 
Rights § 222°], 


pure speech. Words or conduct limited in form to 
what is necessary to convey the idea. @ This type of 
speech is given the greatest constitutional protec- 
uon. Cf. commercial speech; symbolic speech 

seditious speech. Speech advocating the violent 
overthrow of eagerly See seprrion. [Cases: 
Constitutional Law @°90.1(2). C.J.S. Constitutional 
Law §§ 550, 557, 605-606.] 


speech-plus. See symbolic speech. 

symbolic speech. Conduct that expresses opinions 
or thoughts, such as a hunger stnke or the wear- 
ing of a black armband. @ Symbolic speech does 
not enjoy the same constitutional protection that 
pure speech does. — Also termed speech-plus. Cf. 
pure speech. (Cases: Constitutional Law @>90.1(1). 
CJ.S. Constitutional Law §§ 461, 501-503, 539- 
543, 548-554, 561, 565, 572, 582-584, 603-605, 
608, 610.] 


2. English law. An opinion delivered by a Law Lord; 
JUDGMENT (2). 3. Parlia’ law. The unit of de- 
bate; specif, one statement, usu. subject to a time 
limit, on one question by one member. © When 
finished, the speaker must relinquish the floor and 
ordinarily cannot yield it to another member. 


Speech Clause. The First Amendment provision that 
“Congress shal] make no law ... 
freedom of speech.” U.S. Const. amend I. — Also 
termed Freedom of Speech Clause. 

Speech or Debate Clause. The clause of the U.S. 
Constitution giving members of Congress immunity 
for statements made during debate. in either the 
House or the Senate. © This immunity is extended 
to other areas where it is necessary to prevent im- 
aries of deliberations and other i, ae legis- 
ative activities, such as subpoenaing bank records 
for an investigation. U.S. Const. art. I, § 6, cl. 1. — 
Also termed Speech and Debate Clause. See congression- 
al ¢ ity under IMMUNITY (1). [Cases: United States 
12. CJ.S. United States §§ 27-28.) 


speech-plus. See symbolic speech under SPEECH. 
speedy execution. See EXECUTION. 
speedy remedy. See REMEDY. 


speedy trial. Criminal procedure. A tial that the prose- 
cution, with reasonable diligence, begins promptly 


abridging the 
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and conducts expeditiously. @ ‘Che Sixth Amend- 
ment secures pio oe to a speedy tial. In deciding 
whether an accused has been deprived of that right, 
courts generally consider the length of the delay, the 
reason for the delay, and the prejudice to the ac- 
cused. [Cases: Criminal Law @577.1-577.16. C.].S. 
Criminal Law §§ 578-621.) . 
Speedy Trial Act of 1974. A federal statute establish- 
ing time limits for carrying out the major events 
(such as information, indictment, arraignment, and 
trial commencement) in the prosecution of federal 


criminal cases. 18 USCA §§ 3161-3174. [Cases: ! 
Criminal Law €577.2, 577.5. C.J.S. Criminal Law 


§§ 579, 591-592, 599, 602-603.) 
spending bill. See appropriations bill under BIL. @). 
spending power. See POWER (8). 


n. One who spends lavishly and wasteful- 
; a profligate. [Cases: Spendth 3. CJS. | 
pendthrifis 


§ 3.) — spendthrift, adj. 
spendthrift trust. See TRUST. 
spent bill of lading. See BILL OF LADING. 


| 
| 
| 
| 


i 


, 


? 
4 


spe numerandae niae (spee n{y]oo-mo-ran-dee pi- 
kyoo-nee-ee). thaw Latin] Scots des. In the hope tof 
the money being paid. 
“So, also, where one delivers a , which ac- 
knowledges receipt of the cons! , and dis- - 
not action for - 
delivery, refuses ; 


the , ff the disponse, on receiving 
Pont ee ts still Hable ax dolo, the deed 


been delivered fhe, mumerendes ” John | 
582 (4th ed. 1894). 


Trayner, Trayner's Latin 


sperate (speer-at), adj. Archaic. (Of a debt) recoverable; 
not hopeless. @ In determining whether a debt could 


be collected, consideration was formerly given to — 


whether the debt was desperate or sperate. 
spes accrescendi (spcez ak-ra-sen-di). [Latin “hope of 


accrual"] Hope of acquiring an extra share of a . 


legacy or inheritance by survival. 
spes obligationis (speez ob-li-gay-shee-oh-nis). [Latin] 
Hist. The hope of an obligation yet to emerge. 
spes recuperandi (speez 
“hope of recovery”] Hope o 
from a captured vessel. 
successionis ( 


sr klyloo-pe aed): [Latin : 
recovering a prize, as ; 


sok-sesh-ee-oh-nis). [{Latin’’ 


spes 
“hope of succession”) Hope of succeeding to a right. | 


“A 3 


successionis must be distinguished from a 
‘contingent right i Matilda has pwned invalid friend for - 


4 


, She have hi succeeding to the 
propery, but she hes no right Gear @ Whitecross Paton, ; 
A Textbook of Ji fence 306 (G.W. Puton & David P. 


Derham eds., 4th ed. 1972). 

spes successionis in destinatione (speez sok-ses(h]-ee- 
ob-nis in des-ti-nay-shee-oh-nee). [Law Latin] Hist. A 
hope of pera under a destination (that is, an 
appointment by will). 

spes successionis in obligatione (speez sok-ses(h]-ee-oh- 
nis in ob-li-gay-shee-oh-nee). [Law Latin] Hist. A 
hope of succeeding to a right under an existing 
obligation. 

Spielberg doctrine. Labor law. The policy of the Na- 
tional Labor Relations Board to defer to an arbitra- 
tor's decision regarding a contract dispute if (1) the 
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decision is not repugnant to. the National Labor 
Relations Board, (2) the arbitration proceedings pro- 
vided a hearing as fair as would have been provided 
before the NLRB, and (3) the contract requires 
binding arbitration. Spielberg Mfg. Co., 112 NLRB 
Dec. (CCH) 86 (1955). Cf. coLLyeR DOCTRINE. 
“in Spleiberg Mfg. Co. (1 , the Board announced Its 
pe dignisshr an i tabor practice complaint In 
deference to ar lon award already rendered, provid- 
ed the arbitral procedures were fair and the a was not 
sie to the policies of the Labor Act.... The Supreme 
Co pil gether habia cre policy with 


Text 
751 (1976). oe 
spigurnel (épig-er-nel};:n. Hist. An early officer of the 
Chancery, equivalent ‘to the Sealer of the king’s writs 
in later times. 


spillover. See EXTERNALITY. 


spillover theory. The principle that a severance must 
be granted peal when a defendant can show that 
trial with a codefendant would substantially preju- 
dice the defendant's case, as when the jury might 
wrongly use evidence against the defendant. See 
BRUTON ERROR. [Cases: Criminal Law €622.2(8). 
CJ.S. Criminal Law §§ 570-571.] 
‘The spillover theory Involves the question of whether a 
Jury’s unfavorable Impression of a defendant against whom 
the evidence is propery eemted will influence the way the 
dy con vaics ceraran .... The test... ls whether the 
lury can keep separate the evidence that Is relevant to each 
defendant and render a falr and Impartial verdict.” 22A 
C.J.S. Criminal Law § 571, at 180-01 (1889). 

_ spin-off, n. 1, A corporate divestiture in which a 
division of a corporation becomes an independent 
company and stock of the new company is distribut- 
ed to the corporation's shareholders. [Cases: Co 
rations 445. C.J.S. Corporations § 656.] 2. The 
company created by this divestiture. Cf. spLrt-oFF; 
SPLIT-UP. 


spirit of the law. The general meaning or purpose of 
the law, as opposed to its literal content. Cf. LETTER 
OF THE Law. [Cases: Statutes €°183. C.].S. Statutes 
§ 317.) se 

spiritual, adj. Of or relating to ecclesiastical rather 
than secular matters:<spiritual corporation>. 

Spiritual corporation. See CORPORATION. 

spiritual court. See ecclesiastical court under COURT. 


spiritual lord. An archbishop or bishop having a seat 
in the House of Lords. 


spiritual tenure. See TENURE. 


spiritual-treatment exemption. See FAITH-HEALING EX- 
EMPTION. 


spital (spit-ol). Archaic. A hospital. — Also termed 
Spittle. 


spite fence. A fence erected solely to annoy a neigh- 
bor, as by blocking the neighbor's view or prevent- 
ing the neighbor from acquiring an easement of 
light <the court semiporarily enjoined the comple- 
tion of the 25-foot spite fence>. Cf. LAWFUL FENCE. 
(Cases: Adjoining Landowners @10; Fences @>22; 


spoliation 


Nuisance @3(12). C.J.S. Adjoining Landowners 
§§ 68-69, 71, 74; Nuisances § 38.) 


spittle. See SPITAL. 


split, vb. 1. To divide (a cause of action) into segments 
or parts. 2. To issue two or more shares for each old 
share without changing the shareholder's propor- 
tional ownership interest. See stock spLtr. [Cases: 
Corporations 66. C.J.S. Corporations §§ 177-179.) 


split custody. See custopy (2). 
split-dollar life insurance. See LIFE INSURANCE. 
split fund. See dual fund under MUTUAL FUND. 
split-funded plan. See EMPLOYEEWENEFIT PLAN. 
split gift. See cirt. Ee 

split income. See INcoME. | /**32""* 


split-interest trust. See charitable-remainder trust under 
TRUST. 


split-level statute. See STATUTE. 


split-off, n. 1. The creation of a new corporation by an 
existing corporation that ‘gives its shareholders stock 
in the new corporation in return for their stock in 
the original corporation. 2. The corporation created 
by this process. Cf. sPiIN-OFF; spLtr-ur. [Cases: Corpo- 
rations 445. C.J.S. Corporations § 656.] 


split order. See ORDER (8). 
split sentence. See SENTENCE. 


splitting a cause of action. Separating parts of a 
demand and pursuing it piecemeal, presenting only 
a part of a claim in one lawsuit, leaving the rest for a 
second suit. @ This practice has long been consid- , 
ered procedurally impermissible. (Cases: Action 
53; Judgment @ 591. C.J.S. Actions §§ 177-203, 
Judgments §§ 761, 764-765.] 


split-up, n. The division of a corporation into two or 
more new corporations. © The shareholders in the 
original corporation typically receive shares in the 
new corporations, and the original corporation goes 
out of business. Cf. SPIN-OFF; SPLIT-OFF. 


split verdict. See verdict. = 
spoiled ballot. See BALLOT (2). © 7 
spoils of war.See BooTy(). ‘ 


spoils system. The practice of awarding government 
jobs to supporters arid friends of the victorious polit- 
tcal party. Cf. merrr system. [Cases:* Officers and 
Public Employees @°25. C.J.S. Officers and Public 


Employees § 36.] 
spoliation (spoh-lee-ay-shen), 2. 1. The intentional 
destruction, mutilation, alteration, or concealment of 
evidence, usu. a document. @ If proved, spoliation 
may be used to establish that the evidence was 
vorable to the party responsible. [Cases: Evi- 
dence 278; Federal Civil Procedure €1636; Pre- 
trial Procedure €9434. C.J.S. Discovery § 79; Evidence 
§§ 163-165, 167-168.] 2. The seizure of personal or 
real Hg esd by violent means; the act of pillaging. 
8. The taking of a benefit properly belonging to 
another. 4. Eccles. law. The wron 
cleric of his benefice. — spo! 
ub. — spoliator (spoh-lee-ay-tar), n. 


I deprivauon of a 
(spoh-lee-ayt), 


spollum 


spolium (spoh-lee-am), n. [Latin “booty"] Roman law. 
Something taken from an enemy in war or plun- 
dered from a fellow-citizen. @ The plural spelia was 
more common than the singular. 

Spondesne? (spon-deez spon-dee-oh). [Latin] 
Roman law. Do you agree to undertake? I undertake. 
@ This was the special phrase, available only to 
citizens, that created a sponsio. See SPONSIO; STIPULA- 
Tio. 

ndet peritiam artis (spon-det pe-rish-ee-om ahr-tis). 

tT Tatin “he guarantees his professional skill] Hist. A 
personal promise to use the skill of one’s art. @ This 
phrase is used in construction contracts to indicate 
an implied agreement to perform in a workmanlike 
manner. 

sponge tax. See pickup tax under TAX. 

sponsalia (spon-say-lee-o), n. [Latin] Hist. 1. A betro- 
thal; an engagement to marry. 2. An engagement 
gift. — Also ternied stipulatio sponsalitia. 

sponsalia per verba de futuro (spon-say-lee-e per ver- 
ba dee diiootyloor. oh). {Latin “espousals by words 
ao the future”) Hist. A promise to marry in the 
uture. 


“[A] promise to marry In the future (sponsaiia per verba de 
futuro) gave to an executory contract of ; 
Wiis Pocsiier wey Gl camouting oe caatrom ves to omens 


oe eee re Sroren, sores bu oe. Catto lex 
acknowledged that It cou! 1 also be turned Into the indisso- 
tubfe bond of present m by consummation 
.... Thus, in the absence. of cama! copulation, the validity 
ofa had to depend on 
was woe ce ee e 
gave 80 much wrang! 
commonest species of matrimonial suit in the 
courts was to interpret and enforce 
SH. er, An introduction to English Legal 


History 646 (30 ed. 1990). 
nsalia verba de esenti (spon-say-lee-o por 
gests do awa ey, Eccles. lok pe of 
informal marriage that occurred when the parties 
made an informal agreement to have each other as 
husband and wife. © This type of informal marriage 
was based on nothing more than the present consent 
to be married but was entirely valid and would take 
precedence over a later formal ceremonial marriage 
that either of the parties attemptcd to contract with 
someone else. 
sponsio (spon-shee-oh), ». [Latin] Roman law. An un- 
dertaking, available only to citizens, in the form of 
an answer to a question using a solemn form of 
words with religious overtones. © This was the origi- 
nal form of stipulation. See spONDESNE? SPONDEO; STI- 
PULATIO. 
sponsio judicialis (spon-shee-oh joo-dish-ee-ay-lis). 
{Latin] a law. A formal sroaithe that the fide 
is entitled to acquire by virtue of his office. Pl. 
sponsiones judiciales. 
sponsio ludicra (spon-shee-oh loo-di-kre). [Latin “a 
laughable promive™] 1. Civil law. An informal or 
illicit understanding that is not enforceable. 2. Scots 
law. An obligation that a court will not enforce 
because it does not concern a worthy subject; e.g., a 
gambling agreement. Pl. sponsiones ludicrae. 
sponsion (spon-shen), n. (fr. Latin spondere “to en- 
page’) Tn e formal pledge by which a person 
mes a surety. 2. Int'l law. An ultra vires promise 
of an official agent (such as a general in wartime), 
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requiring later ratification by the principal. 3. Roman 
law. A form of guarantee accessory to an oral con- 
tract. © Only Roman citizens could make this type of 
guarantee. See ADPROMISSION (1). — sponsional (spon- 
shen-el), adj. 


sponsor. 1. One who acts as a surety for another. 2. A 


legislator who proposes a bill. 8. Civil law. One who 


voluntarily intervenes for another without being re- 
quested to do so. 4, GODPARENT. 


spontaneous abortion. See MISCARRIAGE. 
spontaneous crime. See CRIME. 


spontaneous declaration. Evidence. A statement that is 
made without time to reflect or fabricate and is 
related to the circumstances of the perceived occur- 
rence. — Also termed spontaneous stafement; spontane- 
ous exclamation; 5 ulterance. See EXCITED UT- 
TERANCE; PRESENT SENSE IMPRESSION. [Cases: Criminal 
Law 363; Evidence €20. C.J.S. Criminal Law 
8§ 867-870; Evidence §§ 87, 100-101, 103.} 

sponte (spon-tee). [Latin] Hist. Spontaneously; volun- 
tarily. See uA SPONTE. 

sponte obdlata (spon-tee o-blay-ta), [Latin “freely of- 

fered”? Hist. A gift to the Crown. 


sports franchise. See FRANCHISE (4). 


sportula (spor-cho-la), n. [Latin] Roman law. 1. A pres- 
ent: a,donation, as to the poor. 2. A fee paid to 
certain officials for performing judicial duties. — 
Also termed sportella. 

spot, adj. Made, paid, or delivered immediately <a 
spot sale> <spot commodities>. 


spot market. See MARKET. 

spot price. See PRICE. 

spot zoning. See ZONING. 

spousal abuse. See anuse. 

spousal allowance. See ALLOWANCE (D). 
spousal consortium. See CONSORTIUM. 


spousal labor. Family law. Work by either spouse 
during the marriage. © This term is typically used in 
community-property states. 

spousal privilege. See marilal privilege under PRIVILEGE 
(3). me 

spousal rape. See marital rape under RAPE...“ 

spousals. Hist. Mutual promises to marry. 

spousal support. See ALIMONY. 


spousal-unity doctrine. Hist. 1. Family law. The com- 
mon-law rule that a husband and wife were a legal 
unity. © Under the spousal-unity doctrine, the hus- 
band had all rights to the possession, management, 
control, and alienation of property. The wife had no 
interests in property. — Also termed doctrine of spous- 
al unity. See MARRIED WOMEN'S PROPERTY ACTS. Cf. LEGAL- 
UNIFIES DOCTRINE. 2. Tax. The rule that a person and 
that person's spouse are treated as one. @ This rule 
has been repealed. — Also termed spousal-unity rule. 


spouse. One's husband or wife by lawful marriage; a 
married person. [Cases: Husband and Wife @1.] 


ee 
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_ innocent spouse. Tax. A spouse who may be re- 

| lieved of liability for taxes on income that the 

| other spouse did not include on a joint tax return. 

‘ @ The innocent spouse must prove that the other 
spouse omitted the income, that the innocent 
spouse did not know and had no reason to know 
of the omission, and that it would be unfair under 
the circumstances to hold the innocent spouse 
liable. (Cases: Internal Revenue €°3566.1; Taxa- 
tion @ 1014. C.J.S. Internal Revenue § 366; Taxa- 
tion § 1703.) 


e. Family law.-A spouse who believes 
in good faith that his.or her invalid marriage is 
legally valid. See putative marriage under MARRIAGE 
@. Icases: Marriag& €54. C.J.S. Marriage 
§§ 43-44.]- Te 

surviving spouse. A spouse. who outlives the other 
spouse. 


spouse-breach. See ADULTERY. 
spray trust. See sprinkle trust under TRUST. 


spread, x. 1. Banking. The difference between the 
interest rate that a financial institution must pay to 
attract deposits and the rate at which money can be 
loaned. 2. Securities. The difference between the 
highest price a buyer will pay for a security (the bid 
price) and the lowest price at which a seller will sell a 
security (the asked price). 3. Securities. The simulta- 
neous buying and selling of one or more options or 
futures contracts on the same security in order to 
rofit from the price difference. 4. In investment 
bankin g. the difference between the price the under- 
writer pays the issuer of the security and the price 
paid by the public in the initial offering. ¢ The 
spread compensates the underwriter foz its services; 
it is made up of the manager's fee, the underwriter's 
discount, and the selling-group concession or dis- 
count. — Also termed (in sense 4) gross spread; under- 
spread eagle. See STRADDLE. 
spreadsheet. A multicolumn worksheet uséd esp. by 
accountants and auditors to summarize and analyze 
financial transactions. .“* 
spread upon the minutes. Parliamentary law. To incor- 
porate into the minutes-a statement expressing a 


sentiment, such as a.memorial ‘celebrating a de- 
ceased member's life. 


spreta auctoritate fudicis (spree-to awk-tor-a-tay-tee 
joo-di-sis). (Law Latin] Hist. The authority of the 
judge being disregarded.. 

sprreta inkibitione (spree-te in-hi-bish-ee-oh-nee). [Law 
Latin] Hist. In contempt of an inhibition. 


springing. durable b stabi of attorney. See springing 
power of attorney under POWER OF ATTORNEY. 


springing executory interest. See EXECUTORY INTEREST. 
springing power of attorney. See POWER OF ATTORNEY. 
springing use. See usz (4. 

spring tide. See TIDE. 


‘ sprinkle power. In a sprinkle trust, the trustee's dis- 
cretion about when and how much of the trust 


squeeze-out 


tincipal and income are to be distributed to the 
neficiaries. See sprinkle trust under TRUST. 


sprinkle trust. See TRUST. 


spuilzie (spuul-yee), n. Scots law. 1. The wrongful 
taking of corporeal movable property from another's 
possession. @ This is the Scottish equivalent of com- 
mon-law conversion. 2. An action to recover wrong- 
fully taken movables, and often for either profits 
made with te aegis the taker's pomp or 
reparations for unjust os rte — spelled 
spulzie; spulyie. — spuilzied, adj. 

spurious (spyoor-ee-os);. adj. 1. Deceptively suggesting 
an erroneous origin;,fake <spuyious trademarks>. 
2. OF doubtful or low quality <spurious goods that 
fell apart>. 3. Archatcc,OF illegitimate birth <spuri- 


s a as 
ous offspring>. - 


spurious bank bill. See spurious banknote under BANK- 


NOTE. 
spurious bankmote. See BANKNOTE. 
spurious class action. See CLASS ACTION. 
spurius (spyuur-ee-os), n. [Latin] Roman law. A bas- 


tard; the offspring of unlawful intercourse. Pl. spurii 
(spyuur-ee-1). See NOTHUS. 


SPV. abbr. Special-purpose vehicle. See sPECIAL-PURPOSE 
ENTITY. 


spy. One who secretly observes and collects secret 
information or intelligence about what another gov- 
ernment or company is doing or plans to do; one 
who commits espionage. See ESPIONAGE. 


squalor ‘carcerts (skway-lor kahr-sar-is). [Law Latin] 
Scots law. The strictness of imprisonment. 


“This term means merely the strictness of. f t 

Simeon tia dabier ai pay lie ate or duels ay 

co lebtor to or 

funds which he may have concasiod. fi does not tmply (ask 
ancient churchmen, from whom term is 


did with the the 
loathsome or un tn the imprison 

ment in , which fs indeed less close than In Eng- 

land. fs not in im nment on 


uch cases Willam Bell Bells Dietonary and Digest of the 
Law of Scotfand 1032 (Géorge Watson ed., 7th ed. 1890). 
squalor morbi (skway-lor::mor-bi).: [Law Latin] Hist. 
The dregs of disease. -:57- . 

n. 1. A certain portion of land within a city 
imit. — Also termed . (Cases: Municipal Corpo- 
rations @°721(1). CJ.S. Municipal ralions 
§§ 1557-1559.) 2. A space set apart for public use. 3. 
In a government survey, an area measuring 24 by 
24 miles. 


squatter. 1. A person who settles on property without 
any legal claim or title. 2. A person who settles on 
public land under a government regulation allowing 
the | poli to acquire title upon fulfilling specified 
conditions. [Cases: Public Lands 35. C.J.S. Public 
Lands § 43.) 

squatter’s rights. The right to acquire title to real 
La hed by adverse possession, or by preemption of 
public lands. See ADVERSE POSSESSION. 


eeze-out, n. An action taken in an attempt to 
eliminate or reduce a minority interest in a corpora- 


Squires claim 


tion. Cf. FREEZE-ouT. [ 
584. C.J.S. Corporations §§ 344, 799-801.) 


Squires claim, See PATENT CLAIM. 


Squires doctrine. Patents. A rule of the U.S. Patent and 
Trademark Office that a utility-patent claim may 
incorporate drawings or tables by reference, but only 
when there is no practical way to express the infor- 
mation in words, and when referring to the artwork 
is a concise way to communicate the information. @ 
The namesake case involved a numerical font de- 
signed to be readable in the dim red light inside a 
quluadrue. It is allowed only when necessary, and is 
not available just for the convenience of an app i- 
cant. Ex faarte Squires, 183 USPQ (BNA) 598 (Bd. 


App: 1961). See be claim under PATENT CLAIM. 
{ : Patents. 100. C.J.S. Patents § 143.) 


ss. abbr. 1, Sections. 2. Subscripsi (i.e., signed below). 3. 
Sans (i.e., without). 4. (Erroneously) sclicet. oo 


ran pan 


Dictionary 
étymol: is 
nie ro at 
Language tn 
ticugh I a fearleh Gartdng ftom the Year Becks = 
paragraph 
that ss. Is nothing 
division mark. See Jodderrell v. Cowell, 95 
222 (KB. 1737) .... An early formbook 
it Into his forms, ered ever eres fae Deen emia 


perpetuated by one generation after another." 
Gamat, A Diclonary of Modem Legal Usage 825 2d ed. 


SSA. abbr. soCIAL SECURITY ADMINISTRATION. 
SSDI. abbr. sociAL SECURITY DISABILITY INSURANCE. 
SSI. abbr. SUPPLEMENTAL SECURITY INCOME. 

SSS. abbr. SELECTIVE SERVICE SYSTEM. 


stabilize, vd. 1. To make firm or steadfast <to stabilize 
the ship>. 2. To maintain a particular level or 
amount <stabilize prices>. 


stable stand. Hist. In forest law, a person found stand- 
ing in a forest either with a bow bent, ready to shoot 
a deer, or close to a tree with greyhounds on a leash 

” and ready to slip, being presumptive evidence of an 
intent to steal the Crown's deer. 


stacking. 1. /nsurance. The process of obtaining bene- 
fits from a second policy on the same claim when 
recovery from the first poy alone would be inade- 
quate. (Cases: Insurance ©2108, 2799. C_].S. Insur- 
ance §§ 1676, 1680.] 


judicial stacking. The principle that a court can 
construe insurance policies to permit stacking, un- 
der certain circumstances, when the policies do 
not specifically provide for stacking but public 
policy is best served by permitting it. [Cases: In- 
surance ©2799. C.J.S. Insurance §§ 1676, 1680.) 
policy stacking. Stacking that is permitted by the 
express terms of an insurance policy. (Cases: In- 
surance €2108.] 


2. A gerrymandering technique in which a large 
political or racial group is combined in the same 


Cases: Corporations €182.3, 


stamp acts. English statutes 
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district with a larger opposition group. Cf. crack. 
ING; PACKING. [Cases: Elections e156), 

staff attorney. 1. See ATTORNEY. 2. See CLERK (5). __ 

staff director. See EXECUTIVE DIRECTOR. 

staff judge advocate. See jUDGE ADVOCATE. : 

stagflation (stag-flay-shon), n. A period of slow eco- 
nomic gro or recession characterized by high 
inflation, stagnant consumer demand, and high un- 
employment. — onary, adj. 

staggered board of directors. See BOARD OF DIRECTORS, 

stagiarius (stay-jee-air-ee-es), n. [Latin] Hist. 1. Eccles. 
law. A resident canon; an ecclesiastic bound to keep 
terms of residence. 2. A stagiary; a law student 
keeping terms before admission to the bar. 

stake, n. 1, Something (such as property) deposited by 
two or more parties with a third party pending the 
resolution of a dispute; the subject matter of an 
interpleader. (Cases: Interpleader €21. C.J.S. Inter- 


p §§ 30-31.] 2. An interest or share in a busi- 
ness venture. 3. Something (esp. money) bet in a 


wager, game, or contest. [Cases: Gaming @27.] 4. A 


boundary marker used in land surveys. (Cases: 
Boundaries €5. C.].S. Boundaries §§ 3, 5, 7.) 


stakeholder. 1. A disinterested third party who holds 
money or property, the right to which is disputec 
between two or more other parties. See INTERPLEAD- 
er. Cases: Interpleader 713. C.J.S. Interpleader 
§ 12.] 2. A person who has an interest or concern in 
a business or enterprise, though not necessarily as 
an owner. 3. One who holds the money or valuaples 
bet by others in a wager. (Cases: Gaming ¢°27.] 


stale check. See cHECK. 
stale claim. See CLAIM (8). 
Stalingrad defense. See DEFENSE (2). 


stalking. 1. The act or an instance of following anoth- 
er by stealth. 2. The offense of following or loitering 
near another, often surreptitiously, with the purpose 
of annoying or harassing that person or committing 
a further crime such as assault or battery. @ Some 
Statutory definitions include an element that the 
person being stalked must reasonably feel harassed, 
alarmed, or distressed about personal safety or the 
safety of one or more persons for whom that person 
is responsible. And some definitions, state that acts 
such as telephoning another and remaining silent 
during the call amount to stalking. Cf. cyBERSTALK- 
inc. (Cases: Extortion and Threats €=25.1. C.J.S. 
Threats and Unlawful Communications §§ 2-20.) 


pale (stawl-ij), n. Hist. 1. The right to erect stalls in 
pu 


ic markets. 2. The cost for that right. 


stamp, n. An official mark or seal placed on a docu- 


ment, esp. to indicate that a pees tax (such as 
duty or excise tax) has been paid. [Cases: Bills and 
Notes €56; Internal Revenue €=4390-4409; Taxa- 
tion @°105.5, 1212.1. C.J.S. Bills and Notes; Letters of 
Credit § 31; Taxation §§ 167, 1681-1692, 1995, 


2002-20058, 2007.) 
uiring and re 


lating 
contracts; legal papers, 


stamps on deeds, ills, or 


other documents. 


RVI EMECIIIRLIE, PVE TTP 7..$ 
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stam ma Hist. A tax raised by requiring stamps 
q by the government to be affixed to designated 
documents, thus forming part of the perpetual reve- 
nue. See stamp tax under Tax. (Cases: Internal Reve- 
nue 4390-4409; Taxation €105.5. C.J.S. Taxation 
§§ 167, 1681-1692.) 
“A fifth branch of the perpetual revenue consists in the 
stamp duties, which are a tax Im upon all parchment 


and whereon any legal proceedings, or private Instru- 
ments of almost any natura whatsoever, are wiitten; and 


! 
t 
i 
‘ 
' 


also upon ficenses ... and pamphlets containing less than 
six sheets of paper. These im are very various, a 
(ng to the nature of the stamped, rising gradually from 
a penny ten pounds.” 1 Willlam , Commentar- 
les on the Laws of England 312-13 (1765). 

stamp tax. See.TAX. san 

stand. See WITNESS STAND. ~~’ - 


stand adjourued. (Of a mééting or proceeding) to be 
in a state of adjournment <this court stands ad- 
journed until 10:00 a.m. tomorrow>. © This status is 
usu. announced by a judge or other presiding officer 
concerning the business scheduled to continue at a 
later time. — Often shortened to adjourned. 


standard, nr. 1. A model accepted as correct by custom, 
consent, or authority <what is the standard in the 
ant-farm industry?>. 2. A criterion for measuring 
acceptability, quality, or accu <the attorney was 
making a nice living — even by New York stan- 
dards>. — standard, adj. 


objective standard. A legal standard that is based 
on conduct and perceptions external to a particu- 
lar person. @ In tort law, for example, the reason- 
able-person standard is considered an objective 
standard because it does not require a determina- 
tion of what the defendant was thinking. ° 


subjective standard. A legal standard that is pecu- 
liar to a particular person and based on the per- 
son's individual views and experiences. @ In crimi- 
nal law, for exaraple, premeditation is determined 
by a subjective standard because it depends on the 
defendant's mental state. 


Standard & Poor's. An investment-analysis and-advi- 
sySory service. © Standard & Poor's rates the financial 


“strength of businesses from AAA (strongest) to AA, 


A, BBB, and so on to CCC..Most grades may also be: 


modified with a plus- or fiinus-sign according to the 
business’s relative strength' among similar compa- 
nies. A rating of R means that the company is the 
subject of some regulatory action. 


standard characteristics. See STANDARD DESCRIPTIVE 
CHARACTERISTICS. , 


standard deduction. See DEDUCTION. 


standard descriptive characteristics. Parliamentary 
law. The basic rules that apply to and define a 
motion, @ The characteristics include when the mo- 
tion is in order; its rank — that is, what it takes 
precedence over, and what yields to it; whether 
making it may interrupt a speaker; whether it needs 
a second; whether it is debatable; whether it is 
amendable; what vote its adoption takes; and wheth- 
er it can be reconsidered. — Also termed standard 
characteristics. 

standard-form contract. See CONTRACT. 


standby letter of credit 


standard instruction. See JURY INSTRUCTION. 


standardized contract. See slandard-form contract under 
CONTRACT. 


standard mortgage clause. See MORTGAGE CLAUSE. 


standard of care. Toris. In the law of negligence, the 
degree of care that a reasonable n should exer- 
cise. See CARE (2). [Cases: Ne eran =230-233. 
CJ.S. Neghgence §§ 34, 59, 114, 116-121, 125-127, 
130-131, 133] 


standard of need. In public-assistance law, the total 
subsistence resources required by an individual or 
family unit as determined by. a state and, when 
- unsatisfied by available; resources, entitles the _indi- 
vidual or family. unit;to public: assistance. (Cases: 
Social Security and:-Public Welfare €>4.10, 194.7. 
CJ.S. Social Securityiahd Public’ ‘Welfare §§ 11, 18, 
118, 121.] 

standard of proof. The degree or level of proof de- 
manded in a specific case, such as “beyond a reason- 
able doubt" or “by a preponderance of the evi- 
dence.” See BURDEN OF PERSUASION. (Cases: Criminal 
Law 560; Evidence 596. C.J.S. Criminal Law 
§ 1108; Evidence §§ 1299, 1304-1306, 1308, 1310- 
1311, 1315-1317.] ; 


standard of review. The criterion by which an appel- 
late court exercising appellat. jurisdiction measures 
the constitutionality of a statute or the propriety of 
an order, finding, or judgment entered by a lower 
court. 


standard policy. See INSURANCE POLICY. 


standard organization. A body that sets, de- 
scribes, or documents uniform operating, technolog- 
ical, or other norms for participants in a particular 
field or industry. — termed standards body. 


Standards for Imposing Lawyer Sanctions. The ABA's 
1986 supplement to the Standards for Lawyer Disci- 
line, prescribing a range of sanctions and guide- 
ines for applying them. @ Sanctions range from 
reprimands to disbarment. 

Standards for Lawyer Discipline. A set of madel 
rules, created by the‘ABA in 1979, establishing pro- 
cedures for disciplining: lawyers who violate ethics 
rules or. commit crimesiz@ The: rules stress. that the 
shea is an inquiryxto determine an attorney's 

tness to practice, not’to determine a punishment. 

stand at ease. Parlia law. To take an informal 

pause during a meeting without taking a recess, at 
the instance of the chair. 


standby charge. A property levy, often based on acre- 
age, imposed on the mere availability of a service, 
whether or not the service is actually used. 

standby commitment. An arrangement between an 
underwriter and an issuer of securities whereby the 
underwriter a , for a fee, to buy any unsold 
shares remaining after the public offering. — Also 
termed standby iting agreement. 

standby counsel. See counseL. 


standby guardian. See cuaRDIAN. 


standby guardianship. See GUARDIANSHIP. 
standby letter of credit. See LETTER OF CREDIT. 


standby trust 


standby trust. See TRUST. 
standby underwriting. See UNDERWRITING. 


standby underwriting agreement. See STANDBY COMMIT- 
MENT. 


standing, n. A party's right to make a legal claim or 
seek judicial enforcement of a duty or right. @¢ To 
have rt in federal court, a plaintiff must show 
(1) that the challenged conduct has caused the plain- 
tiff actual injury, and (2) that the interest sought to 
be prot is within the zone of interests meant to 
be regulated by the statutory or constitutional guar- 
antee in question. — Also termed standing to sue. Cf. 
justiciasiLrry. (Cases: Action $913; Federal Civil 
Procedure @ 1038.1. C.J.S. Actions §§ 57-63.) 
“Have the all such a stake in the 
outcome of fg controwsrey a9 to Sagure that oncrets 
adverseness ‘Which shi pate ny meg ore 
F Isis the of the 
yy.” v. Carr, 369 U.S. 166, 204; 82 
962) (Brennan, J). 
“The word standing ts rather recent In the basic judicial 
not to have been commonly 


and does eppear 
used until the middle of our own century. No authority that 
have found Introd the term with 
oe and announces that Fenceforth stand! 
be used to describe 


thi standing. Standing held by someone 
claiming to protect the rights of others. ® For 
example, in most jurisdictions, only a parent has 
standing to bring a suit for custody or visitation; in 
some, however, a third — for instance, a 
grandparent or a person with whom the child has 
substantial contacts — may have standing to bring 
an action for custody or visitation. See GRANDPAR- 
ENT RIGHTS. [Cases: Action @°13; Federal Civil Pro- 
cedure 103.4. C.J.S. Actions 8§ 57-63.] 


standing aside a juror. The prosecution practice of 
provisionally placing a juror aside until the panel is 
exhai without providing a reason, instead of 
challenging the juror or showing cause. @ The prac- 


tice originally developed as a method of avoiding the 
Challenge of Jurors Act (1305), which peat the 
Crown from. chillenging a juror without showing 


cause. A similar practice was formerly used in Penn- 
sylvania. [Cases:sjury €°122. CJ.S. Juries § 368.) 

standing by. 1. THe awaiting of an opportunity to 
respond, as with assistance. 2. Silence or inaction 
when there is a duty to speak or act; esp., the tacit 
possession of knowledge under circumstances re- 
quiring the possessor to reveal the knowledge. See 
es by silence under ESTOPPEL. 


standing committee. See COMMITTEE. 


Standing Committee on Rules of Practice and Proce- 
dure. A group of judges, lawyers, and legal scholars 
appointed by the Chief Justice of the United States 
to advise the Judicial Conference of the United 
States on possible amendments to the procedural 
rules in the various federal courts and on other 
issues relating to the operation of the federal courts. 
28 USCA § 331. 
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the appoint. 
ment from time to tme of advisory committees. 
These make recommendations regarding 
amendments of the rules to the nce, 
in tum transmits these lons it approves to the 
Supreme Court. Under this new as under the machin- 


in effect from 1934 to 1956, the Court retains the’ 


mate responsibility for the adoption of amendments to 
the rules.” 4 Charles Alan Wi & Arthur A. Miller, Foderal 
Practice and Procedure § 1007, at 35 (2d ed. 1887). 


standing crops. See crors. 
standing division. See standing vote under vorTE (4). 


standing master. See MASTER. 
standing mortgage. See interest-only mortgage under 


MORTGAGE. 
standing mute. See MUTE (2). : 
standing offer. See oFFEr. 
standing order. See ORDER (2). 
standing rule. See RULE (3). 


standing seised to uses. The holding of title for the 
benefit or use of another, such as a relative in 
consideration of blood or marriage. © A covenant to 
stand seised to uses is a type of conveyance that 
d ds on the Statute of, Uses for its effect. — 
en shortened to setsed to uses. See STATUTE OF USES. 


standing to sue. See STANDING. P 
standing vote. See VOTE (4). 


stand mute. I. (Of a defendant) to refuse to enter a 
plea to a criminal charge. @ Standing mute is treated 
as a plea of not guilty. (Cases: Criminal Law 300. 
CJ.S. Criminal Law §§ 378-379.) 2. (Of any party) to 
raise no obiections. 


standstiJt ent. Any agreement to refrain from 
taking further action; esp., an agreement by which a 
party agrees to refrain from further attempts to take 
over a corporation (as by making no tender offer) 
for 2 specihed period, or by which financial institu- 
tions agree not to call bonds or loans when due. 


stand trial. To submit to a legal proceeding, esp. a 
criminal prosecution. ’ 

stante matrimonio (stan-tee ma-tra-moh-nee-oh). [Lat- 
in) Hist. The marriage remaining undissolved. 

staple (stay-pal). 1. A-key commodity:such as wool, 
leather, tin, lead, butter, or cheese. (collectively 
termed the stafle). 2. Hist. A town appdinted by the 
Crown as an exclusive market for staple products. 
See sTATUTE STAPLE. 3. Patents. An unpatented thing 
or material that is a component of a patented prod- 
uct or is used in a patented process, but also has 
other | pint uses. @ Patentees may not gain con- 
trol of the market for staples through tying agree- 
ments. Cf. NCNSTAPLE. 


Star Chamber. 1. Hist. An English court having broad 
civil and criminal jurisdiction at the king's discretion 
and noted for its secretive, arbitrary, and oppressive 

rocedures, including compulsory self-incrimination, 
inquisitorial investigation, and the absence of juries. 
@ The Star Chamber was abolished in 1641 because 
of its abuses of power. — Also termed Court of Star 


cacti TIO EOIIEES BEE LOISE MITES: ES 8 ie EER re CTA CY CLE PESTER IT I OP 


stare decisis et non 
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Chamber; Camera Stellata. 2. (usu. ic.) Any secretive, 
arbitrary, or oppressive tribunal or proceeding. 


stare decisis (stahr-ee di-si-sis or stair-ee), n. [Latin 
“to stand by things decided”] The doctrine of prece- 
dent, under which it is necessary for a court to 
follow earlier judicial decisions when the same points 
arise again in litigation. See PRECEDENT; NON QUIETA 
MOVERE. Cf, RES JUDICATA; LAW OF THE CASE; (in civil 
law) juris é constante under JURISPRUDENCE. 
[Cases: Courts € 89. CJ.S. Courts §§ 139-140, 
144-146, 161-164, 166-167.] 


“The rule of adherence to judicial precedents finds Its 
exprassion {n the doctrine -of stare. decisis. This doctrine is 


court [n,. : 1. Lp capnncld 

) tt will no longer:Be considered as open to exam!- 
nation orto a new rufing by. the same tribunal, or by those 
which are bound to follow fts adjudications, unless It be for 
urgent reasons and in cases.” Willlam M. Lile et 
al., Brief Making and the of Law Books 321 (3d ed. 


1914). 
“The general orthodox ee Peep of stare decisis ... Is 
stare rationibus decidendis 


keep to the rationes decidendi 
of past cases’), but a narrower and more {Reral interpreta- 
tion Is sometimes employed. To appreciate this narrower 
interpretation it ts necessary to refer ... to Lord Halsbury’s 
assertion that a case Is only 

decides. We saw that situations can 
binding 's the decision. According to Lord Reld, such a 


sitiration arises when the ratio of a case 
ls obscure, out of accord with ee 


, of too broadly expressed.” Cross & J.W. 
greene In English Law 100-01 (4th ed. 1991). 
ieta movere (stair-ee di-st-sis et 
non kwi-ee-ta moh-veer-ee). [Latin] To stand by 
things decided, and not to disturb settled points. See 
STARE DECISIS. 


stare enim religioni debet (stair-ee ee-nim ri-lij-ee-oh- 


nee dee-bet or deb-et). [Latin] Hist. For one ought to 
abide by one’s solemn obligation. 


stare in judicio (stair-ee in joo-dish-ee-oh). [Latin] 


Hist. To appear before a tribunal as either a plaintiff 
or a defendant. 


star paging, n. 1. A method of referring to a page in 


an earlier edition of a book, esp. a legal source. © 
This method>rorrelates the pagination of the later 
edition with that of the earlier (usu. the first) edition. 
2. By extension, the method of displaying on a 
computer screen the page breaks.that occur in print- 
ed documents such as law rts and law re- 
views. — Also termed star pagination. — star page, n. 


starr (stahr), n. [fr. Latin starrum fr. Hebrew sh’tar “a 


writing”) Hist. A Jewish contract (esp. for release of 
an obligation) that Richard I declared to be invalid 
unless it was placed in a lawful repository, the largest 
being in the king's Exchequer at Westminster. Pl. 
starra, starrs. 


“It is well known that, before the banishment of the Jews 
under Edward |, thelr contracts end obligations were de- 
nominated in our ancient records starra or stars, from a 
corruption of the Hebrew word, sheiar, a covenant.... 
These stars, by an ordinance of 

mmanded to 


starrs were kext, was probably 


cham and, when the Jews were expelled [from] the 


kingdom, was applied to the use of the king’s council, when . 


state 


.”” 4 Willlam Blackstone, Com- 


sitting In their ppp 
mentaries on 263 n.a (1769). 


Laws of Eng! 


stash, vb. To hide or conceal (money or property). 
stat. abbr. STATUTE. 
state, n. 1. The political 


stem of a body of people 
who are politically or ahead the system of rales by 
which jurisdiction and authority are exercised over 
such a body of people <separation of church and 
state>. — Also termed political society. Cf. NATION. 
(Cases: International Law @=3. C.J.S. International 
Law §§ 6-8, 13.] 


“A state Is a coffinunity, of. persons living within certain 


limits of terttory, er. which 
alms to secuié™ th Imposed 
with other 


, Introduction:sd'the. Study of itémational Law § 
34 (ath ed. 1878). 
“A state or sociaty is an association of human 
beings oe ished for the attainment of certain ends by 
certaln means. It Is the most important of all th 


36, at 


such other societies as a church, a university, a joint-stock 


Col.ipany, or a trade union? The differance Is clearly one of 

. The state must be defined.by reference to such of 
tts activities and purposes as are essential and characteris- 
tice.” John . 128 (Glanville L 


Satmond, 
Willams ed., 10th ed. 1947). ~ 


“A state is an institution, that Is to say, It ls a system of 
relations which men establish among themselves as a 
Ich the most funda- 


See tai Be Tr Lao Hoon He 68 


~“ i 
client state. A‘country that ig ‘obliged in some 
degree to share::ip;.the contra] of its external 
relations with some foreign power or powers. — 
Also termed satellite state. Cf. SOVEREIGN STATE. 


composite state. A state that comprises an aggre- 
gate or group of constituent states. 


dependent state. See nonsovereign state. 


federal state. A composite state in which the sover- 
eignty of the entire state is divided between the 
central or federal government and the local gov- 
ernments of the several constituent states; a union 
of states in which the contro] of the external 
relations of all the member states has been surren- 
dered to a central government so that the only 
state that exists for international purposes is the 
one formed by the union. Cf£. confederation of states 
under CONFEDERATION. 


imperial state. Archaic. A composite state in which a 
common or central government possesses in itself 


state action 


the entire sovereignty, so that the constituent 
states possess nv portion of this sovereignty. 


nonsovereign state. A state that is a constituent part 
of a greater state that includes both it and one or 
more others, and to whose government it is sub- 
ject; a state that is not complete and self-existent. ¢ 
Among other things, a nonsovereign state has no 
power to engage in foreign relations. — Also 
termed dependent stale. Cf. SOVEREIGN STATE. 


part-sovereign state. See SOVEREIGN STATE. 


police state. A state in which the political, econom- 
ic, and social life of its citizens is subject to repres- 
sive governmental control and arbitrary uses of 
power by the ruling elite, which uses the police as 
the instrument of control; a totalitarian state. 

state, The ouny. to which a diplomatic 
agent or consul is sent by the country represented 
by that agent. Cf sending state. [Cases: An dors 
and Consuls.:@3. C.J.S. Ambassadors and Consuls 
8§ 15-23.) - 


satellite state. See client state. 
sending state. The country from which a diplomat- 
ic agent or consul is sent abroad. Cf. recetving state. 


(Cazes: Ambassadors and Consuls 3, C.J.S. Am- 
bassadors and Consuls §§ 15-23.] 


simple state. See unilary state. 

socinl-service state. A state that uses its power to 
create laws and regulations to provide for-the 
welfare of its citizens. 

sovereign state. See SOVEREIGN STATE. 


unitary state. A state that is not made up of 
territorial divisions that are states themselves. — 
Also termed (archaically) simple state. 


2. An institution of self-government within a larger 
political entity; esp., one of the constituent parts of 
a nation having a federal government <the 50 
states>. ree iy a CJj.S. 7 sag 16.) rs 
(9 .) The le of a state, collectively consid- 
iba bass the cay Sronged by a criminal deed; esp., 
the prosecution as the representative of the people 
<the State rests its case>: 


state action. Anything done by a government; esp., in 
constitutional law, an intrusion on a person's rights 
(esp. civil rights) either by a governmental entity or 
by a private requirement that can be enforced only 
by governmental action (such as a racially restrictive 
covenant, which requires judicial action for enforce- 
ment). (Cases: Civil Rights €©1325; Constitutional 
Law ©82(5), 215(2), 254(2). C.J.S. Civil Rights 
§§ 92-94; Constituional Law §§ 456, 619, 629, 631, 
704, 708.] 

state-action doctrine. Antitrust. The principle that the 
antitrust laws do not prohibit a state’s anticompeti- 
tive acts, or official acts directed by a: state. Parker v. 
Brown, 317 U.S. 341, 63 S.Ct. 307 (1943). — Also 
termed Parker doctrine. See miDcAL Test. [Cases: Mo- 
nopolies €12(15.6). C.J.S. Monopolies §§ 136, 143.] 


state agency. See AGENCY (8). 
state auditor. See auprTor. 
state bank. See Bank. 
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state bar association. See sar ASSOCIATION. 
state body. See state agency under ACENCY (3). 
state bond. See BOND (3). 


state-compulsion test. Civil-rights law. The rule that a 
state is responsible for discrimination that a private 
party commits while acting under the requirements 
of state law, as when a restaurant owner is required 
by state law to refuse service to minorities. Adickes vu, 
S.H. Kress & Co., 398 U.S. 144, 90 S.Ct. 1598 (1970). 
See SYMBIOTIC-RELATIONSHIP TEST; NEXUS TEST. [Cases: 
Civil Rights ¢-1326(4, 7). CJ.S. Civil Rights 
8§ 92-94.) 


state court. See COURT. 
state criminal. See CRIMINAL. 


stated, adj. 1. Fixed; determined; settled <at the stat- 
ed:time> <settlement for a stated amount>. 2. 
Expressed; declared <stated facts>. 


stated account. See account stated under ACCOUNT. 
stated capital. See CarrraL. 
State Department. See DEPARTMENT OF STATE. 


stated interest rate. See nominal rate under INTEREST 
RATE. 


stated meeting. See regular meeting under MEETING. 
stated rate. See nominal rate under INTEREST RATE. 
stated term. See general term under TERM (8). 

stated value. See PAR VALUE. 

state government. See GOVERNMENT. 

state jurisdiction. See juRIspICTION. 


State Justice Institute. A nonprofit federal corpora- 
tion charged with improving judicial administration 
in state courts. @ It was created by the State Justice 
Institute Act of 1984. — Abbr. SJI. 


state law. A body of law in a particular state consistin 
of the state’s constitution, statutes, regulations, an 
common law. Cf. FEDERAL LAW. 


stateless person. Int'l law. A natural person who is not 
considered a national by any country. @ The State- 
less Persons Convention (1954) provides these peo- 
ple with certain protections and obliges them to 
abide by the laws of the country where they reside. 


statement. 1. Evidence. A verbal assertion or nonverbal 
conduct intended as an assertion. [Cases: Evidence 
267. C.J.S. Evidence §§ 259, 285, 311-313, 326, 
333-336, 343.] 2. A formal and exact presentation of 
facts. — Also termed (for plaintiff) statement of cause 
of action. 3. Criminal procedure. An account of a per- 
son's (usu. a suspect's) knowledge of a crime, taken 
by the police pursuant to their investigation of the 
offense. Cf. CONFESSION. 


consonant statement. A prior declaration of a wit- 
ness, testified to by a person to whom the declara- 
tion was made and allowed into evidence onl 
after the witness's testimony has been impeached. 
@ This type of evidence would, but for the im- 
ment of the witness, be inadmissible hearsay. 
Cases: Witnesses @°414(2). C.J.S. Witnesses § '781.] 
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false statement. 1, An untrue statement knowingly 
made with the intent to mislead. See regjury. 2. 
Any one of three distinct federal offenses: (1) 
falsifying or concealing a material fact by trick, 
scheme, or device; (2) making a false, fictitious, or 
fraudulent representation; and (3) making or us- 
ing a false document or writing. 18 USCA § 1001. 
(Cases: Fraud €63.10(1).] 


financial statement, See FINANCIAL STATEMENT. 


incriminating statement. A statement that tends to 
establish the guilt of someone, esp. the person. 
making it. Gone a A weg «aire sh 
statesként. A witness's cartier state- 
ment i “conflicts with the-witness's. testimony, at. 
4 e : “¢ ‘ 7 : “an: : 
praptice, rata evidence te 


unsworncor inoontijent: ze 
le — if the witness’is given: an‘opportunity: te: 
explain or deny the statement — for ii 

purposes only. Fed. R. Evid. 613(b). Sworn state- 
ments may be admitted fer all purposes. Fed. R. 
Evid. 801(d}{1)(A). A prior consistent statement is 
not hearsay if it is to rehut a charge that 
Se a Pata GeLnIO) tree Witenes 
cated. Fed. R. Evid. 801(4d)(1)(B). (Cases: Witnesses 
ma 414(2). C.J.S. Witnesses §§ 674-754; 
oe caters Ica ag eae A) rtp oa 
§§ 2-6.) 2. A contractor-builder’s listo of 


ers and and their respective 
for interim &- 


the 
receipts and eet. of the federal 
ment. U.S.. Const. art- 1, § 9, di. 7. [Cases: United 
States 44. C.J.S. United States § 78.) 


Banks and Banking ¢=151. C. 
§§ 266-268, 277-278) 2. A report issued 


Soul: including the amounts billed, credits given, 

and the balance due. — Also termed account state- 
ment, 

statement of affairs. 1. STATEMENT OF FINANCIAL AFFAIRS. 
2. A balance sheet showing immediate liquidation 
values (rather than historical costs), usu. prepared 
when insolvency is imminent. 

statement of cause of action. See STATEMENT (2). 

statement of claim. 1, COMPLAINT (1). 2. English law. A 
plaintiff's initial pleading in a civil case; DECLARATION 
(n. 

statement of condition. See BALANCE SHEET. 

- statement of confession. See CONFESSION OF JUDCMENT. 


statement of prior-art references 


statement of defense. The assertions by a defendant; 
esp., in England, the defendant's answer to the 
plaintiff's statement of claim. 


statement of fact. A form of conduct that asserts or 
implies the existence or nonexistence of a fact. © The 
term includes not just a particular statement that a 
particular fact exists or has existed, but also an 


farts that ’ 
they finish k- 
$ 31.7, et 549 (4th ed. 2000). 


re et 


appeal. termed agreed . 
dons @=1410 18(7). CJS. Appeal eal Error 
$$ 707, 700; Stpulatins 9§°92-98" par ke 


. amie rag ited at fume] wk sae : 
-. statement). of: <d ations Han rrup Cds ‘preliminary 
«< statement. filed: by. ita. Girapter 7 case, in 
which ithe-debtor detallarihether @iiperty sécored 
~ by‘consumer debt willbe fétalned pr’ 
and whether the pr is ‘claimed“ag exempt. © 
The statement usu. must be filed before the first 


creditors’ meeting or within 30 days from the peti- 
tion-filing date, whichever is earlier. 11 USCA 
§ 521. (Cases: Bankruptcy $2851, 3022, 3084; 
$415.1. CJ.S. Bankruptcy $§ 111-112, 191, 246-247.) 
statement of particulars. See BILL OF PARTICULARS. 
statement of principle. In legislative drafting, a sem- 
_ tence or paragraph that explains the legislature’s 
purpose in passing a statute. © Although a statement 
of principle often resembles a p (usu. both 
do not appear in a single statute), it differs in that it 
typically appears in a numbered section of the siat- 
ute, 
statement of prior-art references, See INFORMATION-DIS- 
CLOSURE STATEMENT. 


statement of use 


statement of use. See amendment to allege use under 
TRADEMARK-APPLICATION AMENDMENT. 
statement of utility. Patents. The portion of a patent- 
rdareicinae disclosure statement that capa how 
the invention is useful. [Cases: Patents €799. C.J.S. 
Patents § 139.] 
statement of work. A contractual provision or exhibit 
that defines what one party (e.g., the seller) is going 
to do for the other (e.g., the buyer). © The statement 
of work often covers such terms as (1) inspection and 
acceptance, (2) ity-assurance requirements, (3) 
and g. (4) data requirements, and (5) 
specifica- 


items to be Supplied, cand a 


establishing themmethods wo be used mecting those -|.. 2. 
aments:.—» Also termed statementiof- :|"-: 


minimum ; 

work clause, — Abbr: SOW." 
state of art. See STATE OF THE ART. 
state officer. See OFFICER (1). 


state of mind. 1. The condition or capacity of a 
. person's mind; wens rea. 2. Loosely, a person's rea- 


state-of-mind Evidence. The iple that. 
an out-oFcourt ‘of an ‘motive is 
‘person. © This veh se const ‘ exception . 
n. © tutes an to 
the general ruld that le. [Cases: 
Criminal Law ¢-419(2.20); Evidence €*268. CJ.S. 


Criminal Law § 862; Evidence $§ 314-318, $25, 
$27-828, 330.] 


“White the statutes in offect In some 8 in 
soni offs HmD OL Wn AT Ook oan Cor tnaie 
admissible or 


State of the Union. See Presidential message under Mes. 
SAGE. 


state of war. A situation in which war has been de- 

dared or armed conflict is in progress. See was. 

‘Cases: War and National Emergency €°7. CJS, 
far and National Defense §§ 2, 5.] 


state paper office. Hid. An office established in Lou- 
don in 1578, headed by the Clerk of the Papers, to 


governmental inanter that would be a Pe ie 
threat to the national defense o1 di ic intercsts 


state’s evidence, turn. See TURN STATE'S EVIDENCE. 


state sovereignty. The right of a state to seif-govern- 
ment; the supreme authority exercised by each state. 
(Cases: States 1. C.J.S. States §§ 2, 16.j 

states’ rights. Under the Tenth Amendment, rights 
neither conferred on the federal government nor 
forbidden to the states. [Cases: States $>4.16. C.J.S. 
States §§ 25-26.) 

State Street Bank. Patents. A landmark 1998 decision in 
the Federal Circuit that made it easier to get patents 
on computer software, and also called into question 
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the long-accepted notion that business methods are 
unpatentable. @ The court struck down per se rules 
against patenting mathematical algorithms (the soul 
of software), focusing instead on whether the result 
was useful, concrete, and tangible in practice. State 
Street Bank & Trust Co. v. Signature Fin. Group, Inc., 
149 F.3d 1368 (Fed. Cir. 1998). 


state’s ward. See ward of the state under WARD. 
state tax. See TAX. 


state the question. (Of the chair) to formally state a 
motion as in order and ready for consideration. Cf. 
PUT THE QUESTION. _— 

stateway, n. pve overnientl poy or law. @ This term 
is formed onithe analogy-of folkway. 

statim (stay-tim). [Latin] Hist. Immediately; at the 
earliest possible time when an act might lawfully be 
completed. 


station. 1. Social position or status. See status. 2. A 
place where military duties are performed or mili- 
me goods are stored. 3. A headquarters, as of a 
police department. 4. A place where both freight 
and passengers are received for transport or deliv- 
ered after transport. [Cases: Railzoads 8@225. C.J.S. 
Railroads $§ 770-778, 782, 806.) 5. Crvil law. A place 
where cee may safely travel. [Cases: Shipping 
@11. CJ.S. Shipping § 8.] 


Stationers’ Company. Hist. An association of stationers 
and their successors, established in London in 1557 
and entrusted, by order of the Privy Council, with 
censorship of the press. © This company was the 
holder -f£ the first rights ‘we associate today with 
copyright. 

Stationers’ Hall. Hist. The hall of the Stationers’ Com- 
pany, established in London in 1553, at which every 
person claiming a copyright was required to register 
as a condition precedent to filing an infringement 
action. 

“Accordingly ‘Entered at Stationers' Hall’ on the tite page 
of books was a form of to pirates that the owner of 
the could and might sue. This ment disap- 
tha Copyright Act, 1911." David M. Walker, Tho 
Oxford Companion to Law 1182 (1980). 

Stationery Office. Hist. English law. A government 
Office extablished in 1786 <a a deparenen of the 
treasury, to supply government offices (including 
Parliament) with stationery and books, and to print 
and publish government papers. — Also termed Her 
Majesty's Stationery Office. 

stationhouse. 1. A police station or precinct. 2. The 
lockup at a police precinct. 

stationhouse bail. See cash bail under BAIL (D. 

statist (stay-tist). 1. Archaic. A statesman; a politician. 
2. A statistician. 

statistical-decision theory. A method for determinin 
whether a panel of potential jurors was sel 
from a fair cross section of the community, by calcu- 
lating the probabilities of selecting a certain number 
of jurors from a particular group to analyze whether 
it is statistically probable that the jury 1 was 
selected by mere chance. @ This method has been 
criticized use a pool of potential jurors is not 


STAT-USA 


ordinarily selected by mere chance; potential jurors 
are disqualified for a number of legitimate reasons. 
See FAIR-CROSS-SECTION REQUIREMENT; ABSOLUTE DISPARI- 
TY; COMPARATIVE DISPARITY; DUREN TEST. [Cases: Ju 
@=33(1.1, 1.2). C.].S. Juries §§ 269-274, 277, 279, 
292, 299, 303, 306, 445.) 


statuliber (stach-o-li-bar), ». [Latin] Roman law. A per- 
son whose freedom under a will is made conditional 
or postponed; a person who will be free at a particu- 
lar time or when certain conditions are met. — Also 
written statu liber (stay-t[y]oo li-bar). : 
“The statuliber ts ghe who has ; ed 
effect on completion‘of a period era tilipent of a concition. 
Men become. statuliberl as a eget cman hpi petals 


whether the 
remain statuliberi, since fraud is taken In the lex Aelia Sentia 
to Invelve actual damage." Digest of Justinian 40.7.1 (Paul, 
ad Sabinum 5). 


status. 1. A person’s legal condition, whether personal 
or proprietary; the sum ‘total of a person's legal 
rights, duties, liabilities, and other legal relations, or 
a particular group of them separately considered 
<the status of a landowner>..2. A n’s 
condition regarding personal rights but excluding 
proprietary relations <the status of a father> <the 
status of a wife>. 3. A person's capacities and inca- 
pacities, as opposed to other elements of personal 
status <the status of minors>. 4. A person's | 
condition insofar as it is imposed by the law without 
the person’s consent, as opposed. to a condition that 
me person has acquired by agreement <the status of 
a slave>. . 


“By the status (or standing) of a.person is meant the 
ey ‘ pe ic re which are 


“The word ‘status’ itself originality signified nothing more 
hdl gill lel gH eho raat rps peak 
every person (except » who were not regarded as 

na, for legal purposes) had a stafus.. 4S a resuit of 


ticed, differences of bécame fess: 


manufacturers, bag adh pbs are not subjects of the 
Law of Status, though the last-named are, as resutt of 


ward Joka, Tho Book of Engiish Law 109 eB. Pairest aa, 


status, law of. See Law OF STATUS. 


STAT-USA. A unit in the U.S. Department of Com- 
merce responsible for disseminating economics and 
trade information compiled by other federal agen- 
cies to businesses and individuals through subscrip- 
tion services and federal depository libraries. @ 


status crime 


STAT-USA is a part of the Department's Economics 
and Statistics Administration. 


status crime. See CRIME. 


status de manerio (stay-tes dee mo-neer-ee-oh). [Law 
Latin “the state of a manor") Hist. The assembly of 
tenants to attend the lord's court. 


status offender. See OFFENDER. 
status offence, See OFFENSE (1). 
status-offense jurisdiction. See JURISDICTION. 


status of irremovability. Hist. A pauper's right not to 
be removed from a parish after residing there for 
one year. « 


status (stay-tes or stat-es kwoh). (Latin] The situa- 
tion that currently exists. 


status quo ante (stay-tes kwoh an-tee). [Latin] The 
situation that existed before something els: {being 
discussed) occured. 


statutable (stach-o-te-bal), adj. 1. Prescribed or author- 
ized by statute. 2. Conformed to the legislative re- 
quirements for quality, size, amount, or the like. 3. 
(Of an offense) punishable by law. See staTuTory. 


" statute. A law passed by a legislative body; specif., 
legislation enacted by any lawmaking body, includ- 
ing legislatures, administrative boards, and munici- 
pal courts. © The term act is interchangeable as a 
synonym. For each of the subextries listed below, act 

‘is sometimes substituted for statute. — Abbr. s.; stat. 
[Cases: Statutes 2. C.J.S. Statutes § 2-3.] 

“[Wle are not justified in the statutory law to those 
tl which ul what 

sr giles be beet ee eS 

been In other modes the will of the 

ene a aera oe tn 


assume. speaking, treaties also are law 
because in this country, under the provisions of the United 
States ae sali of ne 
so declared 3 heegelaw tg peopte.” William 
ae” ing and the Use of Law Books 8 (3d 
affirmative statute. A law requiring that somethin 
be done; one that directs the doing of an act. cr 
negative statute. Mh 
. statute. See antideficiency legislation 
under LEGISLATION... ° 
statute. A law that purports to be exhaus- 
tive in dps the whole of the law on a particu- 
lar topic, including prior caselaw as well as legisla- 
tive provisions. @ easbaed aioe presume that a 
ifying statute supersedes prior caselaw. Cf. con- 
Solidating statute. 
compiled statutes. Laws that have been arranged b 
subject but have not been substantively changed; 
COMPILATION (2). Cf. revised statutes. 


“The term ‘compiled statutes’ Is pi 
methodical eel grille without 4 


applied to a 
or reenactment, 


by former 
they were before the compilation, remain the autho: 
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Frank Hall Childs, Where and How to Find the Law 12 

(1922). 
consolidating statute. A law that collects the legisla- 
tive provisions on a particular subject and embeod- 
ies them in a cial statute, often with mimor 
amendments and drafting improvements. ®© Courts 
generally presume that a consolidating statute 
leaves prior caselaw intact. Cf. codifying statete. 


ogee at 2! Gromer mporeanics Ss ee fae ts erat 
and oe ee: A consolidat- 
collects the 


(1976). 


construction statute. A legislative directive included 
in a statute, intended to guide or direct a court's 
interpretation of the statute. ® A construction act 
can, for example, be a simple statement such as 


* “The word ‘week’ means seven consecutive days” 
y’ 


or a broader directive such as “Words and phrases 
are to be read in context and construed according 
to the rules of grammar and common usage. 
Words and phrases that have acquired a technical 
or particular meaning, whether by legislative defi- 
nition or otherwise, are to be construed according- 
ly." [Cases: Statutes €°179. CJ.S. Statutes § 309.) 


criminal statute. A law that defines, classifies, and 
sets forth punishment for one or more specific 
crimes, See PENAL cope. [Cases: Statutes 99241. 
C.J.S. Statutes § 378.] 


curative statute. 1. An act that corrects an error in 
a statute’s original enactment, usu. an error that 
interferes with interpreting or applying the stat- 
ute, 2. See remedial statute. 


wy statute. A law enacted to clarify prior 


“law by reconciling conflicting judicial decisions or 


by explaining the meaning of a prior statute. — 
Also termed expository statute. 


ry statute. A law that indicates only what 
should be done, with no provision for enforce- 
ment. Cf. mandatory statute. [Cases: Statutes 227. 
C.J.S. Statutes 8§ 362-369.) cae 


disabling statute. A law that limits or curbs certain 
rights. 


enabling statute. A law that permits what was pre- 
viously prohibited or that creates new powers; 
esp., a congressional statute conferring powers on 
an executive agency to carry out various delegated 
tasks, [Cases: Administrative Law and Procedure 
€=305. C.J.S. Public Administrative Law and Proce- 
dure §§ 49-54, 57-58, 64.] 


expository statute. See declaratory statute. 

general statute. A law pertaining to an entire com- 

munity or all persons generally. — Also termed 
ic statute. See pustic Law (2). (Cases: Statutes 

68. C.J.S. Statutes §§ 154-161.] 


imperfect statute. A law that prohibits, but does not 
render void, an objectionable transaction. @ Such a 
statute provides a penalty for disobedience without 
depriving the violative transaction of its legal ef- 
fect. 


local statute. 1. LOCAL LAW (1). 2. LOCAL LAW (2). 


mandatory statute. A law that requires a course of 
action as opposed to merely permitting it. Cf. 
directory statute. (Cases: Statutes €227. C.J.S. Stat- 
utes §§ 362-369.] 

negative statute. A law prohibiting something; a 
law expressed in negative terms. Cf. affirmative 
statute. ado 45 oe 

nonclaimstatuté. 1. STATUTE OF -LIMITATIONS. 2. A 
law that“sets a time limit for creditors to bring 
claims against a decedent's estate. @ Unlike a stat- 
ute of limitations, a nonclaim statute is usu. not 
subject to tolling and is not waivable. [Cases: Exec- 
utors and Administrators €°223, 225. C.J.S. Execu- 
tors and Administrators §§ 425, 434-436.] 


organic statute. A law that establishes an adminis- 
trative agency or local government. Cf. ORGANIC 
LAW. 


penal statute. A law that defines an offense and 
prescribes its corresponding fine, penalty, or pun- 
ishment. — Also termed penal law; punitive statute. 
[Cases: Statutes 241. C_J.S. Statutes § 378.] 


Henry Campopeil Black, Handbook on the Construction ‘and 
interpretation of the Laws 287 (1896). 
permanent statute. See perpetual statute. 
ermissive statute. A statute that allows certain acts 
ut does not command them. ® A permissive stat- 
ute creates a license or privilege, or allows discre- 
tion in performing an act. 
wal statute. A law. containing no provision 
or repeal, abrogation, or expiration. — Also 
termed permanent statute. . 


personal statute.. Civil law. A law that primarily 


affects a aciaiets condition or status (such as a 
statute relating to capacity or majority) and affects 
property only incidentally. 

tive statute. A statute that is prescriptive, 
general, definite, and complete. ® In form, a pre- 
ceptive statute is similar to a rule. 


private statute. See special statute. 


prohibitive statute. A statute that forbids all acts 
that disturb ‘society's yee or forbids certain acts 
on other grounds. @ An example of a noncriminal 
prohibitive statute is one forbidding the execution 
of a mentally retarded ¢riminal because a person 
who lacks mental capacity cannot understand the 
reason for the punishment. 


prospective statute. A law that applies to future 
events. 


public statute. See PUBLIC LAW (2). 


statute 


punitive statute. See penal statute. 


real statute. Civil law. A law primatily affecting the 
operation, status, and condition of property, and 
addressing persons only incidentally. ‘ 


recording statute. See RECORDING ACT. 


reference statute. A law that incorporates and 
adopts by reference provisions of other laws. 
[Cases: Statutes €°51. C.J.S. Statutes §§ 66~-67.] 


remedial statute. A law that affords a remedy. — 
Also termed curative statute. (Cases: Statutes €>236, 
264. CJS. Statutes§§ 377, 417:) ; 


repealing statute, /A.statute that;revokes, and some- 
times replaces, .anj.earlier statute. @ A repealing 
statute may work‘éxpressly or by implication. 
restraining statute. See disabling statute. 

retroactive statute. See RETROACTIVE LAW. 
retrospective statute. See RETROACTIVE LAW. | 


revised statutes. Laws that have been collected, 
arranged, and reenacted as a whole by a legislative 
body. — Abbr. Rev. Stat.; R.S. See cope (1. Cf. 
compiled statutes. (Cases: Statutes 144-148, 231. 
C.J.S. Statutes §§ 266-275, 374-375.] 


revival statute. A law that provides for the renewal 
of actions, of wills, and of the legal effect of 
documents. 


severable statute. A law that remains operative in 
its remaining provisions even if a portion of the 
law is declared unconstitutional.’ (essere Statutes 
64. CJS. Statutes § 83.) 


single-act statute. See LONG-ARM STATUTE. 


ng statute. A statute to be interpreted in 
light of the understanding of its terms prevailing 
at the time of interpretation. ; 


statute. A law that applies only to specific 
individuals, as opposed to everyone. — Also 
termed private statute; special act. [Cases: Statutes 
77-104. CJS. Statutes §§ 248-149, 154-155, 
159, 162-201.) 5s. FS 
“tt Is ancient tracing back-at least as far as the 
Roman taboo against: © priviogtun that aws ought to be 


Ameri- 


prohibitions 
against ‘ C) ’ statutes. These given rise to 
eaaioss ‘ditieatios® Len L Fuller, Megiamy. ot te Law 
102-03 (1968). : 
split-level statute. A law that includes officially pro- 
mulgated explanatory materials in addition to its 
substantive provisions, so that courts are left with 
two levels of documents to construe. 


statute of descent and distribution. See staTuTE OF 
DISTRIBUTION. 


statute of distribution. See STATUTE OF DISTRIBUTION. 
statute of frauds. See STATUTE OF FRAUDS. 


temporary statute. 1. A law that specifically pro- 
vides that it is to remain in effect for a fixed, 
limited period. (Cases: Statutes 172. C.J.S. Stat- 
ules § 303.] 2. A law (such as an appropriation 


statute book 


statute) that, by its nature, has only a single and 
temporary operation. 

uniform statute. A law drafted with the intention 
that it will be adopted by all or most of the states; 
esp., UNIFORM Law. Cf. MODEL act. [Cases: Statutes 
$226. C.J.S. Statutes §§ 358-361.) 


' validating statute. A law that is amended either to 
remove errors or to add provisions to conform to 
constitutional requirements. — Also termed vali- 
rec statute. (Cases: Statutes €>286. C.J.S. Statutes 
§ 377.) 


statute book. A bound collection of statutes, usu. as 
pee of a,Jarger set of books containing a complete 
of statutory law, such as the United States 

Code Annotated. 


statute fair. Hist. A fair during which the fixed labor 
rates are announced and laborers of both sexes offer 
themselves for hire. — Also termed mop. 


statute law. See STATUTORY LAW. - 
statute-making. See LEGISLATION (1). 


statute merchant. Hist. 1. (cap.) One of two 13th- 

. century statutes establishing procedures to better 

secure and recover debts by, among other things, 

providing for a commercial bond that, if not timely 

paid, resulted ‘n swift execution on the lands, goods, 

and body of the debtor. 13 Edw., ch. 6 (1283); 15 

Edw., ch. 6 (1285). @ These statutes were repealed in 

1863. — Also termed judgment. 2. The com- 
mercial bond so established. Cf sraTUTE STAPLE. 

“tt Is not a litte remarkable that our common law knew no 

a man could pledge his or liberty for 

ofadsbt .... Under Edward, the tide tumed. In 

@ interest of commerce a new form of security, the so- 


r to demand the seizure and Imprisonment of 

his d 3 body.” 2 ck Pollock & Frederic W. 

Mattland, The History of h Law Be: the Time of 
Edward | 696-97 (2d ed. 
statute mile. See MILE (1). 


Statute of Accumulations. Hist. A statute forbidding 
the accumulation, beyond a certain period, of Prop 
erty settled by deed or will. 39 & 40 Geo. 3, ch. 98 
(1800). 


Statute of Allegiance de Facto. Hist. A statute requir- 
ing subjects to give allegiance to the actual (de facto) 
king, and protecting them in so doing. 11 Hen. 7, 
ch.l. - i , 


Statute of Amendments and Jeofails. (jef-aylz). Hist. 
One of several 15th- and 16th-century statutes allow- 
ing a party who acknowledges a pleading error to 
correct it. 1 Hen. 5, ch. 5 (1413); 32 Hen. 8, ch. 30 
(1540); 37 Hen. 8, ch. 6 (1545). See JEoralt. 


Statute of Anne. Hist. 1. The Copyright Act of 1709, 
which first granted copyright protection to book 
authors. 8 Anne, ch. 19 (1709). 2. The statute that 
modernized the English ay aed system and first 
introduced the discharge of the debtor's existing 
debts. 4 Anne, ch. 17 (1705). 


statute of bread and ale. See ASSISA PANIS ET CEREVISIAE. 


statute of distribution. A state law regulating the 
distribution of an estate among an intestate's heirs 
and relatives. @ Historically, the statute specified 
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separate, and often different, patterns for distribut- 
ing an intestate's real property and personal proper- 
ty. Generally, land descended to the heirs and per- 
sonalty descended to the next of kin. — Also termed 
statule of descent and distrihution. (Cases: Descent and 
Distribution €=1-43. C.J.S. Conflict of Laws §§ 71, 
84; Descent and Distribution §§ 1-49; Right of Privacy 
and Publicity § 42.) 
Statute of Elizabeth. Hist. The Bankrupts Act of 1705, 
which contained provisions against conveyances 
made to defraud creditors. 13 Eliz., ch. 5. 


statute of frauds. 1. Hist. (cap.) A 1677 English statute 
that declared certain contracts judicially unenforcea- 
ble (but fe bon: fe ey were oo to 
writing and signed by the to arged. ® The 
statute was entitled “An Act for thie Prevention of 
Frauds and Perjuries" (29 Car. 2;;ch. 3). — Also 
termed Statute.of Frauds and Perjuries. 
“The best known, and until recentty,,most Important, 


2. A statute (based on the English Statute of Frauds) 
designed to prevent fraud and perjury by requiring 
certain contracts to be in writing and saned by the 
ged to be charged. © Statutes of frauds traditional- 
y apply to the following types of contracts: (1) a 
contract for the sale or transfer of an interest in 
land, (2) a contract that cannot be performed within 
one year of its making, (3) a contract for the sale of 
eoods valued at $500 or more, (4) a contract of an 
executor or administrator to answer for a dece- 
dent's debt, (5) a contract to guarantee the debt or 
duty of another, and (6) a contract made in consid- 
eration of marriage. UCC § 2-201. — Abbr. S/F; 
SOF. [Cases: Frauds, Statute of @1-119. C.J.S. 
Boundaries §§ 70-72; Sales §§ 68, 71.] 


“(T]he theory of statutes of frauds, past and pres- 


ent, s they are means to the end. suc- 
coven commons Bonuy, Se sone a end is simply 
the requirement of a writing si by<tha. party to be 
charged..... [BJut the statute of .wiiting requirement 
Cain eat AG enone oeeh oe successful 
Inappropsiate even to- 

prevention at ail." 1 James J. White & Robert S. 

Summers, Uniform Commercial Code § 2-8, at 82 (4th ed. 


Statute of Frauds and Perjuries. See staTUTE OF FRAUDS 
(). 


Statute of Gloucester (gios-tar). Hist. A statute provid- 
ing for the award of costs in legal actions. 6 Edw., 
ch. 1 (1278). 

statute of jeofails (jef-aylz). A law permitting a litigant 
to acknowledge an error in a pleading and correct 
or amend the pleading without risking dismissal of 
the claim. See JEOFAIL. 


statute of limitations. 1. A law that bars claims after a 
specified period; specif., a statute establishing a time 


a 
a 
8 Bice 
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limit for suing in a civil case, based on the date when 
the claim accrued (as when the injury occurred or 
was discovered). @ The purpose of such a statute is 
to require diligent prosecution of known claims, 
thereby providing finality and predictability in legal 
affairs and ensuring that claims will be resolved 
while evidence is reasonably available and fresh. — 
Also termed nonclaim statute; limitations period. [Cases: 
Limitation of Actions 1. C.J.S. Limitations of Actions 
§§ 2-4.] 


“Statutes of limitations, like the equitable doctrine of laches, 
in thelr conclusive effects are corned to homes justice 


through that 
have been to stumber until evidence has been lost, 


| Healey 4 faded, valet iermeey have ig clinone 

{ USS. 942, 348-49, 64 &.CL662, B86 tea le 

| 2. A statute ‘establishing atime limit for prosecuting 
a crime, based on the date when the offense oc- 

| curred. Cf. sratuTe oF rerose. (Cases: Criminal Law 
€145.5-160. C.J.S. Criminal Law §§ 196-207.] — 

Abbr. S/L; SOL. 

| “The purpose of a statute of [mitati Is to limit exposu 

} to ctninal prosecation to a. cortain fixed period af time 

a following the occurrence of those acts the 

. decid fe Sunier oy Carona) eenceors. even © Manat 


danger of 
pepe gear tpeill ly ent Slen also have the salutary 
affact Ing law , to 


encouraging enforcement aes pore © 
: i e Ss criminal a Ke v. 
sates Bo? US 312, BO S.C1, BSB (1990). 


| Statute of Monopolies, Hist. A 1624 act of the English 
Parliament banning the Crown's practice of granting 

monopolies with the single exception of letters pat- 

; ent, which. gave an inventor the exclusive right to 

| mike and use an invention for 14 years. 

| statute of mortmain. See MORTMAIN STATUTE. 

1 

i 


statute of repose. A statute barring any suit that is 
’. brought after a specified time since the defendant 
acted (such as He designing or manufacturing a 
procuas: even if this period ends before the plaintiff 

as suffered a resulting injury. Cf. staTuTe OF LIMITA. 
tions. [Cases: Limitation of Actions @1. C.J.S. Limi- 
tations of Actions §§ 2-4.) |. 


of repose’... limits the time. within which an 
action may be-brought and.is-not related to the accrual of 
cause cf: ; the injury ; 


, the ned 

tga eel t occurs, orp a 
cause of action has accrued or Age Bleed 
ne 54 CS. Limitations of Actions § 4, at 1 


Statute of Uses. Hist. An English statute of 1585 that 
converted the equitable title held by a cestui que use 
(i.e., a beneficiary) to a legal one in order to make 
the cestui que use liable for feudal dues, as only a 
legal owner (the feoffee to uses) could be. @ This 
statute was the culmination of a series of enactnients 
designed by the Tudors to stop the practice of 
creating uses in land that deprived feudal lords of 
the valuable incidents of feudal tenure. The statute 
discouraged the granting of property subject to an- 
other's use by deeming the person who.enjoys the 

| use to have legal title with the right of absolute 

: ownership and possession. So after the statute was 


statutory arson 


enacted, if A conveyed land to B subject to the use of 
C, then C became the legal owner of the land in fee 
simple. Ultimately, the statute was circumvented by 
the courts’ recognition of the use of equitable crusts 
in land-conveyancing. See CESTUI QUE USE; GRANT TO 
USES; USE (4). 
“The Statute of 27 1.8. hath advanced Uses, and hath 


of the Land, but now it Is destroyed, and the cestuy que use 
Gurarelithie sane: bere the Posesesion nied tie 
Use, but since the Use govemeth the Possession.” William 
Maxims of the 


Statute of Winchester. See WINCHESTER, ST..TUTE OF. 
Statute of York. See york, STATUTE OF. 


statute roll. Hist. A roll upon which a statute was 
formally entered after receiving the royal assent. 


Statutes at Large. An official compilation of the acts 
and resolutions that become law from each session of 
Cong:-ess, printed in chronological order. 


statute staple. Hist. 1. A 1353 statute establishing 

procedures for settling disputes among merchants 

who traded in staple towns. @ The statute helped _ 
merchants receive swift judgments for debt. Cf. stat. 
UTE MERCHANT. 2. A bond for commercial debt. © A 
statute staple gave the lender a possessory right in 
the land of a debtor who failed to repay a loan. Sce 
STAPLE. : 


“A populer form of after 1285 3.” was 

‘statute staple’ — borrower ‘could by means of 

cure apes oe if yes as lander became 
Ng Up po: 4 pay, tre r 

a tenant of the athe borrower f 

a statute or ined “fn possession of his 

land, and it later practice under the 

common-law forms of mortgage [ikewlse to allow the mort- 

gage f6 remsin ip as a tenant at will or at 
ferance of the ."" J.H. Baker, An introduction to 

English Legal History 354 (3d ed. 1990). 


statuéé (sta-t[y]oo-ti), n. pl. [Latin] Roman law. Licensed 
officials, esp. advocates, whose names are inscribed 
in registers of matriculation, forming part of the 
college of advocates. Cf. supERNUMERARIL 


statuto mercatorio. See DE STATUTO MERCATORIO. 


statutory (stach-o-tor-ee), adj. 1. Of or relating to 
legislation <statutory interpretation>. 2. Legislative- 
ly created <the law of patents is purely statutory>. 
8. Conformable to a statute <a statutory act>: 


statutory action. See ACTION (4). 
statutory agent. See AGENT (2). 
statutory arson. See ARSON (2). 


statutory bar 


statutory bar. Patents. A patent-law provision that de- 
nies patent protection to inventors who wait too long 
to apply. @ This “loss of right” may occur when an 
inventor publishes an article about the work, sells it, 
offers it for sale, or makes public use of the inven- 
tion. The inventor has one year after the disclosure 
to apply for a patent. See Bar (7). Cf. GRACE PERIOD (2). 
Cases: Patents @-80. C.J.S. Patents §§ 105-106, 
108-111.] 


statutory bond. 1. BOND (2). 2. BOND (3). 
statutory burglary. See BURGLARY (2). 


statutory construction. 1. The act or process of inter- 

preting a statute. 2. Collectively, the principles de- 

veloped by courts for interpreting statutes. — Also 

termed oaths Sae1ig See CONSTRUCTION (2). 

[Cases: Statutes ‘@>174-247. C.J.S. Statutes §§ 306- 
387.] 

“(There Is ‘and proba t ert. 

thy to, enonen of a coheeemt bay ot case Won 

caarmrotaton cf a parte as a whole as distinct from the 

39 (1876). ie ; 


interpretation 
statutory contract. See CONTRACT. 
" statutory crime. See CRIME. 

statutory damages. See DAMAGES. 

statutory dedication. See DEDICATION. 

statutory deed. See prep. 

statutory disclaimer. See DISCLAIMER. 

statutory double patenting. See DOUBLE PATENTING. 

statutory double-patenting rejection. See REJECTION. 

statutory employee. See EMPLOYEE. 

statutory cmployer. See emri OvER. 

statutory exception. See EXCEPTION (2). 

statutory exclusion. Criminal procedure. The removal, 
by law, of certain crimes from juvenile-court jurisdic- 
tion. © More than half the statcs now remove certain 
particularly serious crimes committed by older juve- 
niles from the jurisdiction of the juvenile courts. In 
this kind of case, the juvenile court never has juris- 


diction, so a transfer hearing is not required or 
necessary. Cf. MANDATORY WAIVER. 


statutory exposition. A statute's special interpretation 
of the ambiguous terms of a previous statute <the 
‘statute contained ‘a statutory exposition of the for- 
mer act>. = 

statutory extortion. See EXTORTION. 

statutory forced share. See ELECTIVE SHARE. 


Statutory foreclosure. See power-of-sale foreclosure un- 
der FORECLOSURE. 


statutory guardian, See GUARDIAN. 


statutory homestead. See constitutional homestead under 
HOMESTEAD. 


statutory insolvency. See BANKRUPTCY (8). 


statutory instrument. A British administrative regula- 
tion or order; an order or regulation issued by an 
authority empowered by statute to do so, usu. to 
give detailed effect to the statute. 


1452 


statutory interpretation. See stATUTORY CONSTRUCTION, 


statutory invention registration. Patents. An official 
procedure for placing an invention in the public 
domain by publishing the patent abstract (which is 
included with the invention’s original application) in 
the U.S. Patent and Trademark Office's Official Ga- 
zette, thus making the abstract a prior-art reference 
as of the application's filing date. © The process 
results in abandonment of the patent application. If 
an alternative form of disclosure is used, the prior- 
art reference’s effective date is the date of publica- 
tion. — Abbr. SIR. See DEFENSIVE DISCLOSURE. [Cases: 
Patents 115. C.J.S. Patents § 210.) 


law. The body of law derived from statutes 

rather than from constitutions or judicial deci- 
sions. — Also termed statute law; legislative law; ordi- 
nary law. Cf. COMMON LAW (1); CONSTITUTIONAL LAW. 

statutory liability. See LIABILITY. 

statutory lien. See Lien. 

statutory merger. See MERGER. 

statutory obligation. See ostiGaTION. 

statutory o.anibus clause. See OMNIBUS CLAUSE. 


statutory partnership association. See PARTNERSHIP AS- 
SOCIATION. 


statutory penalty. See PENALTY (1). 

statutory period. 1. A time limit specified in a statute; 
esp., the period prescribed in the relevant statute of 
limitations. @ This period includes, in addition to a 
fixed number of years, whatever time local law al- 
lows because of infancy, insanity, coverture, and 
other like circumstances. 2. Patents. The time avail- 
able to a patent applicant to answer an examiner's 
office action. @ Since the six-month period is set b 
statute, it cannot be extended. 35 USCA § 133. Cf. 
SHORTENED STATUTORY PERIOD. 


statutory presumption. See PRESUMPTION. 
statutory rape. See RAPE. 

statutory rate. See MECHANICAL ROYALTY. 
statutory receiver. See RECEIVER. 

statutory redemption. See REDEMPTION. . 


release. Hist. A conveyance superseding the 
onpoune assurance by lease and es i created 
by the Conveyance by Release Without Lease Act of 
1841 (St. 4 & 5 Vict., ch. 21). 


statutory right of redemption. The right of a mortga- 
gor in default to recover property after a foreclosure 
sale by paying the principal, interest, and other costs 
that are owed, together with any other measure 
required to cure the default. © This statutory right 
exists in many states but is not uniform. See EQUITY 
OF REDEMPTION; REDEMPTION (4). [Cases: Mortgages 
591-624. C.].S. Mortgages §§ 57-61, 66-67, 565, 
991-1090, 1092-1093.] 


statutory share. See ELECTIVE SHARE. 


statutory staple. Hist. A writ to seize the lands, goods, 
and person of a debtor for forfeiting a statute staple. 
See STATUTE STAPLE. 
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statutory subject matter. See PATENTABLE SUBJECT MAT- 
TER. 


statutory successor. See SUCCESSOR. 

statutory tenant. See TENANT. 

statuto stapulae. See DE STATUTO STAPULAE. 

statutum (sta-t[y]oo-tam), adj. Established; determined. 


statuttm, n. 1. Hist. An act of Parliament, esp. one that 
‘has been approved by the monarch. Cf. actus (2). 2. 
Roman law. An ordinance; esp., an imperial law. 


Statutum de Nova Custuma (sta-t[y]oo-tam dee noh-va 
kes-che-me or kes-tya-me). See CARTA MERCATORIA. 


stay, n. 1. The postponement or halting of a proceed- 
ioe: jadpiene or ths like. 2. An order to sissend al 
or part of -a judicial:proceeding or a judgment 
resulting from that proceeding. — Also termed stay 
of execution; suspension of judgment. (Cases: Action 
67; Execution 9158; Federal Civil Procedure 
@>2700. C.J.S. Actions § 243; Executions §§ 152~153, 
155.] — stay, vb. — stayable, adj. 


automatic stay. B . A bar to all judicial and 
pseenr cist paving forts against the debtor or 
the debtor’s property. @ The policy behind the 
automatic stay, which is effective upon the filing of 
the bankruptcy petition, is that all actions against 
the debior should be halted -penclng the determi- 
nation of creditors’ rights and the orderly adminis- 
tration of the debtor's assets free from creditor 
interference. — Also termed automatic suspension. 
{Cases: Bankruptcy 2391-2404. CJ.S. Bankrupt- 
cy §§ 65-79] 


stay-away order. 1. In a domestic-violence case, an 
order forbidding the defendant to contact the victim. 
@ A stay-away order usu. prohibits the defendant 
from coming within a certain number of feet of the 
victim’s home, school, work, or other specific place. 
Stay-away orders are most often issued in criminal 
cases. 2. RESTRAINING ORDER (1). 3. In a juvenile- 
delinquency case, an order prohibiting a youthful 
offender from frequenting the scene of the offense 
or from being in the company of certain persons. — 
Also termed no-contact oiler ; Stay~away order of protec- 
tion. ” 

stay of execution. See stay... - 


stay of mandate. 1. The suspension of a lower court's 
order of execution, imposed by 2 higher court. 2. An 
appellate court’s suspension of its own judgment for 
reconsideration. 


stayor. Rare. Tennessee law. A surety for a judgment. 


stay-put rule. School law. The principle that a child 
must remain in his or her current educational place- 
ment while an administrative claim under the Indi- 
viduals with Disabilities Education Act (usu. for an 
alternative placement or for mainstreaming) is pend- 
ing. 20 USCA § 1415(j). [Cases: Schools €154(2.1). 
C.J.S. Schools and School Districts §§ 716, 718-719.] 


STB. abbr. SURFACE TRANSPORTATION BOARD. 
STD. abbr. sexuALLY TRANSMITTED DISEASE. 


' steady course. Maritime law. A ship's path that can be 


readily ascertained either because the ship is on a 
Straight heading or because the ship's future posi- 


step-In-the-dark rule 


tions are easy to plot based on the ship’s current 
position and movements. (Cases: Collision 35-38. 
CJ.S. Collision §§ 4, 40-48.) 


steal, vb. 1. To take (personal property) illegally with 

the intent to keep it unlawfully. (Cases: Larceny © 1. 

C.J.S. Larceny §§ 1(1, 2), 9.] 2. To take (something) 
by larceny, embezzlement, or false pretenses. 

stealth. 1. Hist. Theft; an act or instance of stealing. © 

Etymologically, this term is the noun corresponding 

to the verb steal. 

“Stealth is the wrongful taking of goods without pretence of 

- title: and therefore etereth not th uEcOpetty, bs 6 Nespas 

doth, so as upon an.appeal theo; re-hava them.” 

Str Henry Finch, Law;“or a Discouyse Thereof 210 (1759). 


2. Surreptitiousniess;. furtive slyness. 


stealth juror. See suRoR.” inal 
steganography (steg-o-nog-ra-fee), n. A cryptographic 
method deat digitally embeds or encodes one jp of 


information within another. ® Because a digitized 
audio or visual file usu. has unused data areas, 
indelible (and nearly undetectable) information can 
be added without altering the file’s suey: Copy- 
right or trademark tags can be hidden in every 
fragment of a digital work, making disassociation 
almost impossible. — Also termed digital fingerprint- 
ing; digital watermarking. : 
stellionatus (stel-ee-o-nay-tas or stel-ya-nay-tes). [Latin 
“underhand dealing”) Roman & Scots law. Conduct 
that is fraudulent but does not fall within a specific 
class of offenses. @ This term applies primarily to 
fraudulent practices in the sale or iypocberauon of 
land. — Also termed (in Scots law) stellz . Cf coz. 
ENING. , 
Suara cit Lam orn fa. des 
A rrno 
eneral den JB nishable a bitrarily, 


g lenomination, and is pu or to 

any civil delinquency Ich fraud is an nt. ; 

@.9., we grant double of the same subject, - 
are g 


Ity of this crime ... are punishable arbitrarily tn 
Willam Bell, Bell's Dictionary and 
Scotland 840 (George Watson ed., 1 js 

“Tho! nus and 
for the sane ting, 


878, different names 


Sri mais cai 
a 
without dectar! ets.” W.W. |, A 
Manual of Roman Privat Law bss @d ed. 1953). ; 
stenographer’s record. See reporter's record under REC- 
ORD. 


stent, n. Scots law. A property assessment made for 
taxation purposes. 

stent, ub. Scots law. To assess or charge (a person or 
community) for taxation purposes. 

stepbrother. See srotHer. 

stepchild. See cHILD. 

stepfather. See FATHER. 


step-in-the-dark rule. Torts. The contributory-negli- 
gence rule that a person who enters a totally unfa- 
. Miliar area in the darkness has a duty, in the ab- 
sence of unusual stress, to refrain from proceeding 
. until first ascertaining the existence of any danger- 
ous obstacles. See contributory negligence under NEGLI- 


stepmother 


cence. [Cases: Negligence ¢>]286(8). C.J.S. Negli- 
gence § 640.) 


stepmother. See MOTHER. 

stepparent. See PARENT. 

stepparent adoption. See aporTion. 
stepped-up basis. See sasis. 

stepped-up visitation. See vistTATION. 
step-rate-premium insurance. See INSURANCE. 
stepsister. See SISTER. 


step-transaction doctrine. A method used by the In- 
ternal Revenue Service to determine tax liability by 
viewing the transaction as a whole, and disregarding 
one or more nonsubstantive, intervening transac- 
tions taken to achieve the final result. — Also termed 
step-transaction approach. (Cases: Iriternal Revenue 
3071. C.].S. Internal Revenue §§ 13-14.) 


sterilization. 1. The act of making (a person or other 
living thing) permanently unable to reproduce. 2. 
The act of depriving (a person or other living thing) 
of reproductive organs; esp., castration. — Also 
termed (in both senses) asexualization. 


’ sterling, adj. 1. Of or conforming to a standard of 
national value, esp. of English money or metal <a 
pound sterling>. 2. (Of an opinion, value, etc.) 
valuable; authoritative <a sterling report>. 

stet (stet), n. [Latin “let it stand”] 1. An order staying 
legal proceedings, as when a prosecutor determines 
not to proceed on an indictment and places the case 
on a stet docket. @ The term is used chiefly in 
Maryland. 2. An editor's instruction to leave a text as 
it stands. 


stet processus (stet pro-ses-es), n. [Law Latin “let the 

process stand”) Hist. 1. A record entry, similar to a 

i, by which the parties nba to stay 

further proceedings. 2. The agreement een the 

ties to stay those proces ines ©@ This was typical- 

og" used by a plaintiff to suspend an action rather 
an suffer a nonsuit. 


stevedore (stee-va-dor). Maritime law. A person or 
company that hires longshore and harbor workers to 
load and unload ships. Cf. seaman. (Cases: ee 
84, 110. CJ.S. Shipping §§ 199-210, 326, 328 


. Steward, 1..A person appointed in place of another. 2. 
A union official who represents union employees 
and who oversees the performance of union con- 
tracts. — Also ternied (in sense 2) union steward; 
steward, 

steward of all England. Hist. An officer vested with 
various powers, including the power to preside 
over the trial of peers. 


steward of a manor. Hist. An officer who handles 
the business matters of a manor, including keep- 
ing the court rolls and granting admittance to 
copyhold lands. 


Steward of Chiltern Hundreds (chil-tarn). English law. 
Formerly, a royal officer charged with protecting 
residents from robbers and thieves who hid in the 
hundreds’ wooded areas. @ Today, a member of 
Parliament can accept this royal appointment as a 
step toward resigning, which is generally forbidden 
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by statute. By law, for a member to accept this amd 
certain other Crown appointments is to forfeit his or 
her seat. A resignation from the office of Steward 
completes the resignation process. 

stickering. Securities. The updating of a prospectus by 
affixing stickers that contain the new or revised 
information. @ Stickering avoids the expense of re- 
printing an entire prospectus. 

stickler. Hist. An arbitrator. 


stickup. An armed robbery in which the victim is 
threatened by the use of weapons. — Also termed 
holdup. See armed ro under rosBery. [Cases: Rob- 
bery S11. CJ.S. Robbery §§ 24-28, 79, -82, 90.] 

stiffening note. Maritime law. A permit, issued by a 
customs collector-to the ship's cause: that aunhion: 
izes the receipt and loading of heavy goods neces- 
-Sary to ballast a vessel before the inward-bound 
cargo has been completely unloaded. 


stifling of a prosecution. An agreement, in exchange 
for money or other benefit, to abstain from prosecut- 
ing a person. (Cases: Compounding Offenses @>1. 
CJS. Compounding Offenses 1.) f 

stigma-plus doctrine. The principle that defamation § 
by a government official is not actionable as a civil- J 
rights violation unless the victim suffers not only 
embarrassment but also the loss of a property inter- 
est (such as continued employment in a government 
job). [Cases: Civil Rights 1038; Libel and Slander 
S32. CJ.S. Civil Rights §§ 18, 20, 23-24; Libel and 
Slander; Injurious Falsehood § 6.] 


still, n. An instrument or apparatus used for making 
distilled liquor or alcohol. 


stillborn, adj. (Of an infant) born,.dead. — Also 
termed deadborn. 


stillicidium (stil-s-sid-ee-om), n. [Latin fr. stilla ‘‘a 
drop” + cadere “to fall”) Roman law. Eavesdropping. 
See AQUAE IMMITTENDAE; Servitus stillicidii under SERVI- 
Tus. 


stilus curiae (sti-les kyoor-ce-ee). [Law Latin) Hist. 
The form of court. 


sting. An undercover operation in which law-enforce- 
ment agents pose as criminals_¢o catch actual crimi- 
nals engaging in illegal acts. . 
stint. 1. English law: Limitation; restriction’ <a right to 
take fish from a canal without stint can exist as a 
profit in gross>. = 
“All these of pasturable common, may be and 
usually are limited as to number and time; but there are 


also commons without stint, and which last all the "2 
oe tires) , Commentaries on the Laws of England 


2. The task for the day or work <he has done his 
stint>. 

stipend (sti-pend or -pond). 1. A salary or other 
regular, periodic payment. 2. A tribute to support 
the nt oad consisting of payments in money or 
grain. ¢ rer ea Societies 6@27(5). C.].S. Reli- 
gious Societies §§ 50, 52.] 


stipendiary estate (sti-pen-dee-er-ee). See ESTATE (2). 
stipendiary magistrate. See MAGISTRATE. 


Nee A ek Oe ee ae nh ll eee oR RL INI FN 
de nie eee me ete ae et eo me le ee 
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stipendium (sti-pen-dee-em), . [Latin] Roman law. A 
soldier’s regular pay. Cf. SALARIUM. 

stipes (stt-peez), n. [Latin “a trunk”] Hist. Family stock; 
a source of descent or title. Pl. stipites (stip-a-teez). 


stipital (stip-i-tal), adj. See sTiRPrTAL. 


stipulated authority. See express authority under au- 
THORITY (1). 


stipulated damages. See liquidated damages under DAM. 
AGES. 
stipulated judgment. See agreed judgment under jupe- 
MENT. nay oes pte : 
stipulatio (stijj-ye-lay-shee-oh), n. [Latin] Roman law. 
An oral ole reriteg a formal question and 
reply, bindiig the replier.to do what was asked. © It 
is essential that both parties speak, and that the 
reply directly conforms to the question asked and is 
made with the intent to enter into a contractual 
obligation. No consideration is required. See spon. 
DESNE? SPONDEO; actio ex stipulatu under acrio. Pl. 
stipulationes (stip-yo-lay-shee-oh-neez). 
“{i]t must be remembered that the law-forms used by the 


Romans had their origin in times — bil] = nether 
easy nor common. , lore, among 
ner ken oe a contract, 


them a form of verbal , should 
hold the Lge among us is occupied by written 
notes. This form a very simple 


7 we — was 
character, consisting onty of a question asked by one party, 
Sadan anover tenmnedty tie other. Guch tenes as 
Spondesne mihi decem aureos dare (do you engage to give 
me tan aurel, or gold-pleces): answer, leo (I ei @) 

oa Hadley, Introduction to Roman Law 310 


alt casbanthiy chee pices had dts rer Hall er 
panes rane an answer to an | lataly preceding 
question, with promisor using the same verb. The 
scone ens veearel: Only ore cart. oe romisor, was 
legally Hable, and he was bound. ctly the words 

.’ Alan Law and Modem Understanc- 
ing 96 (1988). 


stipulatio aquiliana (stip-ye-lay-shee-oh 9a-kwil-ee-ay- 

ne). [Latin] Roman law. A type of stipulatio used to 

collect and discharge all the liabilities owed on vari- 
ous grounds by a single contact. 

a Aquitiana, a device credited to lus Gallus, 

dl iS Where two. persons with a ms 


claims and tum them into a 8 promise, for an incertum. 

These mutual stipulations then be released by accep- 

ee ne ee 
ed. i ‘ 


stipulatio juris (stip-ya-lay-shee-oh joor-is), [Latin “sti- 
pulatio as to the law”] The parties’ agreement on a 
question of law or its applicability. @ The court is not 
bound to accept the stipulation if it is erroneous. But 
the parties are allowed to stipulate the law to be 
applied to a dispute. 


stipulation (stip-ya-lay-shen), n. 1. A material condi- 
tion or requirement in an agreement; esp., a factual 
representation that is incorporated into a contract as 
a term <breach of the supulation regarding pay- 
ment of taxes>. @ Such a contractual term often 
appears in a section of the contract called “Repre- 
sentations' and Warranties.” (Cases: :Contracts 
@>173, 207, 218, 221. CJ.S. Contracts §§ 355-356, 


stirpes 


358, 361, 373, 444-445, 450, 475.) 2. A voluntary 
agreement between opposing parties concerning 
some relevant point; esp., an agreement relating to a 
proceeding, made by attorneys representing adverse 
parties to the proceeding <the plaintiff and defen- 
dant entered into a stipulation on the issue of liabili- 
ty>. @ A stipulation relating to a pending judicial 
proceeding, made by a party to the proceeding or 
the party's attorney, is binding without consider- 
rage (Cases: Stipulations 1. CJ.S. Stiprdations 

~3.) . 

“Breach of a stipulation should not be confused with mis- 

representaticn, viiich Is a false. statement made before or at 
the time the contract is made;and which Induces the 


the Injured {0" pursue the usual remedies which are 
‘al la where donee cor pers Hibolle Hy A De 
a condition.” 1 E.W. Chance, Principles of Mercantile Law 
239 (P.W. French ed., 13th ed. 1850). 
“Stipulations with respect to matters of form and procedure 
serve the convenience of the lagi to litigation and often 
ify tele By dipole oF oor In some 
cases they are sup compro- 
mone the volume of litigation. Hence they 
are favored by the courts and enforced without regard to. 
pega tt * Restatement (Second) of Contracts § 94 
cmt. a ; 


3. Roman law. A formal contract by which a promi- 


. sor (and only the promisor) became bound by oral 


question and answer. ® By the third century ab., 
stipulations were always evidenced in writing. See 
REUS PROMITTENDI; REUS STIPULANDI. — stipulate (stip- 
ya-layt), vb. — stipulative (stip-ya-la-tiv), adj. 

“A stipulation consisted In a question and answer, the 
uestion being put by the person who was to acquire a 
ght, the answer being given it td the person who 

undertook the obligation. The of the agreement 

sik Pama ated aces ord words were us simple; those 

u 


land peculler to) Romans bein; ? oF 
BY enor A eteueson made | a foreigner in 
ese terms was invalid. questioner was called stipu- 


fator, sometimes fous stipuland! (‘[stipulating party]’), - the 
answerer usually s A AN promittena: rime Lid 
2a Soy” -..« 2 Henry John Roby, Roman Private Law 


stipulation pour autrui Boal oh-troo-ee). [French 


“for other persons"). Civil law: A: contractual provi- 
sion that benefits a,third party and gives the third 
party a cause of action against,.te promisor for 
nape performancéy:La. Civ. Code art. 1978. See 

ird-party lary under BENEFICIARY. [Cases: Con- 
tracts 7187. C.J.S. Contracts §§ 612-622, 624-629.] 


stipulatio sponsalitia (stip-ya-lay-shee-oh, spon-se-lish- 


ee-9). [Latin] Roman law. In early law, a solemn 
promise by a father (paterfamilias) that his child 
would marry someone else's child. @ In some cases, 
there was a A gees if the marriage did not occur. In 
classical and later Roman law, in which free mar- 
riage was the rule, such a promise was unenforcea- 
ble because it was regarded as immoral (contra bonos 
mores). 


stipulative definition. See perinirion. 
stipulator. 1. One who makes a stipulation. 2. Civil 


law. The promisee in a stipulation pour autrui, 
accepting the promise of a benefit to a third party. 
See REUS STIPULANDI. 


stirpal (ster-pal), adj. See sTIRPITAL. 
stirpes (ster-peez). (pl.) sTIRPS. 


stirpital 


stirpital (stor-pe-tel), adj. Ot or relating to per stirpes 
ert saci _ Peroied ipital; sti Pr See PER 
srirpes. (Cases: Descent and Distribution €=43; Wills 
@>530. C.J.S. Descent and Distribution § 27-28; Wills 
§§ 1015-1016.) 


stirps (sterps), n. [Latin “stock") A branch of a family; 
a line of descent. Pl. stirpes (ster-peez). See PER 
STIRPES. 


stock, n. 1, The original progenitor of a family; a 
rson from whom a family is descended <George 
arper Sr. was the stock of the Harper line>. 2. A 

merchant's goods that are kept for sale or trade 
<the car dealer put last year's models on sale to 
reduce its stock>. 3. The capital or principal fund 
raised by a corporation through subscribers’ contri- 
butions or the sale of shares <Acme’s stock is worth 
far more today than it was 20 years ago>. 4. A 
proportional part .of a corporation's capital repre- 
sented by the number of equal units (or shares) 
owned, and granting the holder the right to partici- 
pate in the company's general management and to 
share in its net profits or earnings <Julia sold her 
stock in Pantheon Corporation>. See sHaRe ‘2). Cf. 
security (4). [Cases: Corporations €-63.1.] 


assented stock. Stock that an owner deposits with a 
third person according to an agreement by which 
the owner voluntarily accepts a change in the 
corporation's securities. 

assessable stock. Stock that is subject to resale by 
the issuer if the holder fails to pay any assessment 
levied on it. (Cases: Corporations €175. C.J.S. 


Corporations § 316.] 
authorized stock. See capital stock (1). 


bailout stock. Nontaxable preferred stock issued to 
stockholders as a dividend. @ Bailout stock is is- 
sued to gain favorable tax rates by distributing 
corporate earnings at capital gains rates rather 
than by distributing dividends at ordi income 
rates. This practice is now [here by the Inter- 
nal Revenue Code. IRC (26 USCA) § 306. 


barometer stock. A stock whose price fluctuates 
according to market conditions; an individual 
stock considered to be indicative of the strength of 
mia market in general. — Also termed bellwether 


blank stock. Securities. Stock with voting powers 
and rights set by the issuer's board: of directors 
after the stock has been ‘sold. (Cases: Corporations 
€>197. C.J.S. Corporations §§ 373, 375~378.] 


blue-chip stock. See BLUE CHIP. 


bonus stock. A stock share that is issued for no 
consideration, as an enticement to buy some other 
type or class of security. @ It is considered a type of 
watered stock. — Also termed bonus share. (Cases: 
Corporations €99, 243(6). C.J.S. Corporations 
8§ 163, 169.) 


book-value stock. Stock offered to executives at a 
book-value price, rather than at its market value. © 
The stock is offered with the understanding that 
when its book value has risen, the company will 
buy back the stock at the increased price or will 
make payments in stock equal to the increased 
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price. (Cases: Corporations 316(3). C.J.S. Conpo- 
rations §§ 519-524.) : 


callable preferred stock. Preferred stock that may 
be repurchased by the issuing corporation at a 
peeps price, usu. at or slightly above par value. 
Cases: Corporations @=68. C.J.S. C ions 
§§ 177, 180-183.] ars 


capital stock. 1. The total number of shares of 
stock that a corporation may issue under its char- 
ter or articles of incorporation, including both 
common stock and preferred stock. @ A corpora- 
tion may increase the amount of capital stock if the 
owners of a majority of the outstanding shares 
consent. — Also termed authorized stock; 7 

ital stock; authorized stock issue;..authorized shares. 
i s 


_ (Cases: . CS. Corporations 
§§ 122~125.] 2. The total par ae or stated value 


common stock. A class of stock entitling the holder 
to vote on corporate matters, to receive dividends 
after other claims and dividends have been paid 
(esp. to preferred shareholders), and to share in 
assets upon liquidation. © Common stock is often. ; 
called capital stock if it is the corporation's only class 
of stock outstanding. — Also termed ordinary 
shares. CE. ferred stock. (Cases: Corporations 
€>155. C.J.S. Corporations §§ 294, 302-303.] 


convertible stock. See co:-vertible security under secu- 
RITY. 

corporate stock. An equity security issued by a 
corporation. 

cumulative preferred stock. Preferred stock that 
must receive dividends in full before common 
shareholders may receive any dividend. @ If the 
corporation omits a dividend in a particular year 
or period, it is carried over to the next year or 
period and must be paid before the common 
shareholders receive any payment. — Also termed 
cumulative stock; cumulateve preference share. (Cases: 
Corporations 156. C.J.S. Corporations § 158.] 


deferred stock. Stock whose holders are entitled to 
dividends only after the corporation has met some 
other specified obligation, such as the discharge of 
a liability or the payment~of a dividend to pre- 
ferred shareholders. (Cases: ““’Corporations 
€155(3).] a 
discount stock. A stock share issued for less than 
par value. @ Discount stock is considered a type of 
watered stock, the issuance of which may impose 
liability on the recipient for the difference between 
the par value and the cash amount paid. — Also 
termed discount share. [Cases: Corporations 
€99(2). C.J.S. Corporations § 170. 

donated stock. Stock donated to a charity or given 
oo corporation by its own stockholders, esp. for 

e. 


e stock. Stock of any class having unlimited 
dividend rights, regardless of whether the stock is 
preferred. [Cases: Corporations @>155(3).] 


stock. Stock that is offered for sale on the 
open market and that has not yet been purchased; 
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the number of outstanding shares available for 
trading. 

full-paid stock. Stock on which no further pay- 
ments can be demanded by the issuing compa- 
ny. — Also termed paid-up stock. (Cases: Corpora- 
tions 88-89.] 


Eo stock. A stock with great public interest 
ecause of a real or imagined potential for fast 
growth or high earnings. — Also termed growth 
stock; performance stock. 


growth stock. 1. Stock issued by a growth company. 
® Because a growth. company usu. reinvests a large 
share of its-income back:into the company, growth 
stock pays ‘relatively -low dividends, though its 
price usui‘has a relatively high appreciation in 
market value over time,-2. See glamour stock. 
guaranteed stock. Preferred stock on which a divi- 
dend is guaranteed by someone (usu. a parent 
corporation) other than the issuer. [Cases: Corpo- 
rations @ 156. C.J.S. Corporations § 158.] 


guarantee stock. A fixed, nonwithdrawal invest- 
ment in a building-and-loan association. @ This 
type of stock guarantees to all other investors in 
e association a fixed dividend or interest rate. 
See BUILDING-AND-LOAN ASSOCIATION. [Cases: Build- 
ing and Loan Associations 7. C.J.S. Building and 
Loan Associations, Savings and Loan Associations, and 
Credit Unions §§ 33, 36.] 
guaranty stock. A savings-and-loan association's 
stock yielding dividends to the holders after divi- 
dends have been paid to the depositors. (Cases: 
Building and Loan Associations 6°11. C.J.S. Build- 
ing and Loan Associations, Savings and Loan Associa- 
* tions, and Credit Unions § 41.] 


hot stock. See hot issue under ISSUE (2). 
inactive stock. A low-volume stock. 


" income stock. A stock with a history of high yields 
or dividend payments (e.g., public utilities and 
well-established corporations). 


issued stock. Capital stock that has been authorized 
and sold to subscribers, but may be reacquired, 
such as treasury stock. (Cases: Corporations 72, 
159. C.J.S. Corporations §§° 133, 146-147.] 
foint stock. Capital invested in'an unincorporated 
usiness and divided into shares proportionate to 
the size of each investment. _ 
letter stock. See restricted security under SECURITY. 
listed stock. See listed security under security. 


margin stock. See marginable security under secuRi- 
Ty. 


nonassessable stock. Stock owned by a holder 
whose potential liability is limited to the amount 
paid for the stock and who cannot be charged 
additional funds to pay the issuer's debts. @ Stock 
issued in the United States is usu. nonassessable. 
[Cases: Corporations 78, 175. C.J.S. 7 
§§ 188, 192, 316.] 


noncumulative eferred stock. Preferred stock that 
does not have to be paid dividends that are in 
arrears. ® Once a periodic dividend is omitted, it 


stock 


will not be paid. — Also termed noncumulative stock. 
(Cases: Corporations @°156. CJ.S. Corporations 
§ 158.) 


nonparticipati erred stock. Preferred stock 
ee ene ete shareholder the right to 
additional earnings — usu. surplus common-stock 
dividends — beyond those stated in the preferred 
contract. [Cases: Corporations 156. C.J.S. Compo- 
rations § 158.] 


nonvoting stock. Stock that has no voting rights 
under most situations. [Cases: Corporations 
@197..C.J.S. Conporations §§: 378, 375-378.) 

stock. Stotk:issued without a specific value 
assigned to it. @’For accoutiting purposes, it is 
given a legal or stated value’ that has litle or no 
connection to the’'stock’s actual value. — Some- 
times shortened to no par. — Also termed no-far- 
value stock. 


outstanding stock. Stock that is held by investors 
and has not been redeemed by the issuing corpo- 
ration. — Also termed outstanding capital stock; 
Shares outstanding. 


participating preferred stock. Preferred stock 
whose holder is entitled to receive stated dividends 
and to share with the common shareholders in any 
additional distributions of earnings. (Cases: Corpo- 
rations 156. C.J.S. Corporations § 158.] 


participation stock. Stock permitting the holder to 
participate in profits and surplus. [Cases: Corpora- 
tions €154.1.] : 
par-value stock. Stock originally issued for a fixed 
value derived by dividing the total value of capital 
stock by the number of s to be issued.“e ‘The 
par value does not bear a necessary relation to the 
actual stock value because surplus plays a role in 
the valuation. [Cases: Corporations €62. C.J.S.° 
Corporations §§ 126, 128, 148-151.] 


stock. An equity security that is not traded in 
established markets,-represents no tangible assets, 
or has average revenues less than required for 
nee on an exchange. © Typically, a penny stock 
is highly speculative ‘and can be; purchased for less 


‘than $5a share. -°. 


stock. Imaginary stock that is credited to 
a corporate executive account as part of the execu- 
tive’s compensation package. See PHANTOM STOCK 
PLAN. (Cases: eater €=308(1). C.J.S. Corpo- 
rations §§ 490, 530-531, 533, 536.) 
ferred stock. A class of stock giving its holder a 
preferential claim to dividends and to corporate 
assets upon liquidation but that usu. carries no 
voting nghts. — Also termed preference shares. Cf. 
common stock. (Cases: Corporations @7156. C.J.S. 
Corporations § 158.] 
stock. Stock that carries a premium for 
trading, as in the case of short-selling. 
preferred stock. Preierred stock that has pref- 


erence over another class of preferred stock from 
the same issuer. @ The preference usu. relates to 


stock acquisition 


dividend payments or claims on assets. [Cases: 
Corporations @>156. C.J.S. Corporations § 158.] 


gable stock. 1, See public security wader SecuRITY. 2. 
tock of a publicly traded corporation. 


reacquired stock. See treasury stock. 


redeemable stock. Preferred stock that can be called 
by the issuing corporation and retired. [Cases: 
Corporations €=68. C.J.S. Corporations §§ 177, 
180-183.] 


registered stock. See registered security under seEcuRI- 
TY. 


restricted stock. See restricted security under sEcuRI- 
TY. ; 
retired stock. See treasury stock. 

stock. Hist. Corporate stock that guarantees 
investors an annual dividend and gives em cred- 
itor status to: the extent that dividends-have be- 
come payable. @ In contrast, preferred-stock hold- 
ers’ claims for dividends payable are secondary to 
creditors’ claims. Special stock was statutorily au- 
thorized only in Massachusetts. 


subscribed stock, A ‘stockholder’s equity account 
showing the capital that will be contributed when 
the subscription price is collected. See susscriPpTION 
(2), (Cases: Corporations €88.] 


tainted stock. Stock owned or transferred by a 

person disqualified from serving as a plaintiff in a 

derivative action. @ A good-faith transferee is also 

disqualified from filing a derivative action. [Cases: 

een 207. C.J.S. Corporations §§ 402- 
-] 


treasury stock. Stock issued by a company but then 
reacquired and either canceled or held. ® Some 
states have eliminated this classification and treat 
_ aay if it is authorized but rieespen = 

termed treasury security; reacquired 3 relir 
stock. [Cases: Gorperations 9278. C.J.S. Corporations 
§ 146-147.] 


unissued stock. Stock that is authorized by the 
corporate charter but not yet distributed. 


unlisted stock. See unlisted security under SECURITY. 


volatile stock. Stock subject to wide and rapid 
fluctuations in price. — Also termed yo-yo stock. 


voting stock. Stock that entitles the holder to vote 
in the corporation's election of directors and on 
other matters that are put to a vote. — Also 
termed voting security. (Cases: Corporations 197. 
C.J.S. Corporations §§ 373, 375-378.) 

watered stock. Stock issued for less than par value. 
(Cases: Corporations €99. C.J.S. Corporations 
§§ 163, 169.] 


the early common law relating to walened enaiee 
concemed the tlablility of shareholders receiving watered 


svereiier te lable to the comoreten Whe or aie pays 
fr ) ion or 

tess than the consideration fixed by the 
directors, by th 


oe oe yo eae a difference 
between the fixed eration and the amount actually 
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.”” Robert W. Hamilton, The Law of Corporations in 
120-21 (3d od. 1891). , . 
whisper stock. The stock of a company that is 
rumored to be the target of a takeover attempt. 


yo-yo stock. See volatile stock. 
stock acquisition. See sHARE ACQUISITION. 


stock-appreciation right. (usu. pl.) A right, typically 
granted in tandem with a stock option, to be paid 
the option value (usu. in cash) when exercised along § 
with the simultaneous cancellation of the option. — § 
Abbr. SAR, (Cases: Corporations 7116. C.J.S. Cor- 
porations §§ 233-240, 242.) f 


stock association. See joint-stock company under Compa. 
NY. 


stock attribution. See ATTRIBUTION. 


stock bailout. A stock redemption -in the form of a 
preferred stock dividend. m 4 


stock/bond power. See STOCK POWER. 


stock bonus plan. A special of profit-sharing plan § 
in which the distribution of benefits is in the form of § 
the employer-company’s own stock. [Cases: Corpora- 
tions €=308(1). C.J.S. Corporations §§ 490, 530-531, | 
533, 536.] : 


stockbroker. One who buys or sells stock as agent for 
another. — Also termed account executive; account 
esentative. [Cases: Brokers @°2. C.J.S. Brokers 

$§ 2-5.) 


stock certificate. An instrument evidencing ownership 
of shares of stock. — Also termed certificate of stock; 
share certificate. (Cases: Corporations €°94. C.J.S. 
Corporations § 172.) 


face-amount certificate. 1. A certificate, investment 
contract, or other security representing an obli- 
gation by its issuer to pay a stated or determinable 
sum, at a fixed or determinable date or dates more 
than 24 months after the date of issuance, in 
consideration of the payment of periodic install- 
ments of a stated or determinable amount. — Also 
termed face-amount certificate of the installment type. 
2. A security representing a similar obligation on 
the part of the issuer of a face-amount certificate, 
the consideration for «which is the: ent of a 
single lump sum. — Also termed paid face- 
amount certificate. See 15 USCA § 80a=2(a)(15). 
periodic-payment-plan certificate. A-certificate, in- 
vestment contract, or other security providing for 
a series of periodic payments by the holder and 
representing an undivided interest in certain spec- 
ified securities or in a unit or fund of securities 
purchased wholly or pore) with the proceeds of 
those payments. @ The term also includes any 
security whose issuer is also issuing the certificates 
described above and whose holder has substantial- 
ly the same rights and privileges as those holders 
have upon completing the periodic payments for 
which the securities provide. See 15 USCA 
§ 80a-2(a}(27). 


stock clearing. The actual exchange of money and 
stock between buyer and seller, typically performed 
by a clearing corporation. 
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stock clearing corporation. A New York Stock Ex- 
change substdiary that is a central agency for securi- 
ties deliveries and payments between member firms. 


stock control. A system of inventory management by 
which a business maintains perpetual records of its 
inventory. : 


stock corporation. See CORPORATION. 

stock dividend. See pivIDEND. 

stock exchange. See SECURITIES EXCHANGE. 

stockholder. See SHAREHOLDER. 

stockholder derivative suit. See DERIVATIVE ACTION (1). 

stockholder of record. Thé person who is listed in the 
issuer’s books as the owner of stock on the record 
date. — Also termed holder-of record; owner of record; 
record owmer. See record date under parte. [Cases: Cor- 
porations @128.1.] 

stockholders’ equity. See OWNERS’ EQUITY. 


stockholder’s liability. See shareholder's ability under 
LIABILITY. 


stock insurance company. See INSURANCE COMPANY. 


stock in trade. 1. The inventory carried by a retail 
business for sale in the ordinary course of business. 
2. The tools and equipment owned and used by a 
person engaged in a trade. 3. The equipment and 
other items needed to run a business. 


stock issue. See Issue (2). 
stockjobber. See JosbER (2). 


stockjobbing, n. The business of dealing in stocks or 
shares; esp., the buying and selling of stocks and 
bonds’ by Pisa who operate on their own ac- 
count. — Also termed stockjobbery. 


stock-law district. See DISTRICT. 

stock life-insurance company. See INSURANCE COMPANY. 
stock manipulation. See MANIPULATION. 

stock market. See MARKET (6), (6). 

stock merger. See MERGER. 

stock note, See NOTE (1). 


stock option. 1, An option to buy or sell a specific 
quantity of stock at a designated price for a specified 
period Ds ig hone of shifts.in market value during 
the period. (Cases: Corporations €°116. C_J.S. Cor- 
porations §§ 233-240, 242.) 2. An option that allows a 
corporate employee to buy shares of corporate stock 
at a fixed price or within a fixed period. © Such an 
option is usu. granted as a form of compensation 
and can qualify for special tax treatment under the 
Internal Revenue Code. — Also termed (in sense 2) 
employee stock option; incentive stock option (ISO). 
nonqualified stock option. A stock-option plan that 
does not receive capital-gains tax treatment, thus 
allowing a person to buy stock for a period (often 
ten Pept at or below the market price. — Abbr. 
NQSO. [Cases: Internal Revenue $3596.) 


qualified stock . A now-rare stock-option 
plan that allows a person to buy stock for a pera 
(often five years) at the market:price, the stock 
being subject to capital-gains tax treatment. [Cases: 


stool pigeon 


Internal Revenue 3602. C.J.S. Internal Revenue 
§ 315.) 


stock-option contract. See CONTRACT. 
stock-parking, n. See PARKING (2). 


stock power. A power of attorney permitting a person, 
other than the owner, to transfer ownership of a 
security to a third party. — Also termed stock/bond 
power. [Cases: Corporations 126. C.J.S. Corpora- 
tions § 229.) 


spatial diese plan. An arrangement by which an 
employer corporation allows Fae a a to purchase 
shares of the corporation's stock. [Cases: Corpora- 
tions 116. C.J:S: Corporations: §§ 233-240, 242.] 

stock redemption. See REDEMPTION:@). 

stock repurchase. See REDEMPTION (3). 


stock-repurchase plan. A program by which a co 
Fate bays back its own shares in the open mathe, 
usu. when the corporation believes the shares are 
undervalued. (Cases: Corporations @°376. C.J.S. 
Corporations §§ 561-563.) © 


stock right. See SUBSCRIPTION RIGHT. 


stocks, x. A punishment device consisting of two 
boards that together form holes for trapping an 
offender's feet and hands. —~ Formerly also termed 
cippi. Cf. BILBOES (1); PILLORY. 


stock split. The issuance of ‘two or more new shares in 
exchange for each old share without changing the 
proportional ownership interests of each sharehold- 
er. ® For example, a 3-for-1 split would. give an 
owner of 100 shares a total of 300 shares, or 3 shares 
for each share previously owned. A stock split lowers 
the price per share and thus makes the stock more 
attractive to potential investors. — Also termed share 
split. (Cases: Corporations 66. C.J.S. Corporations 
8§ 177-179.] . 
reverse stock split. A reduction in the number of a 
corporation’s shares by calling in all outstanding 
shares and reissuing fewer shares having greater 
value. (Cases: Corporations 68. C.J.S. Corpora- 
tions §§ 177, 180-183.) ; 
stock subscription. See suBscRIFTION (2). 
stockswap.Seeswap, 
stock-transfer agent. See AGENT (2). 
stock-transfer tax. See TAX. 
stock warrant. See WARRANT (4). 
stolen p . Goods acquired by larceny, robbery, 
or theft. [Cases: Larceny ¢=4; Robbery 4. C.].S. 
Robbery §§ 6-8, 79.) 
stonewall, vb. To persistently refuse to cooperateé in an 
investigation; esp., to refuse to testify or to hand 
over requested material until every available legal 
challenge has been exhausted. — stonewalling, 7. 
stool pigeon. Slang. 1. An informant, esp. a police 
informant. 2. A person who acts as a decoy, esp. on 
behalf of a gambler or swindler, or for the police to 
help make an arrest. — Also termed (in sense 1) vat; 


(in sense 2) capper. 


stop 


. stop, n. Under the Fourth Amendment, a temporary 


restraint that prevents a person from walking away. 


(Cases: Arrest 63.5. C.J.S. Arrest §§ 38-42.] 


stop and frisk, n. A police officer's brief detention, 
questioning, and search of a person for a concealed 
weapon when the officer reasonably suspects that the 
person has committed or is about to commit a crime. 
@ The stop and frisk, which can be conducted with- 
out a warrant or probable cause, was held constitu- 
tional by the Supreme Court in Terry v. Ohio, 392 
U.S. 1, 88 S.Ct. 1868 (1968). — Also termed investi- 
gatory stop, Terry stop; field stop; investigatory defense. 
See REASONABLE SUSPICION. [' : Arrest $63.5. 
C.J.S. Arrest 8§ 38-42.] 


stopgap tax.SeeTax. 

stopgap zoning. See interim zoning under ZONING. 

stop-limit order. See stop order under ORDER (6). 

stop-list. Antitrus. An illegal means by which manufac- 
turers sometimes attempt to enforce price imainte- 
nance, by having suppliers agree among themselves 


not to supply any party who competes actively and 
breaks anticompetitive price “rules.” 


stop-loss insurance. See INSURANCE. 
stop-loss order. See stop order under ORDER (8). 


stop-notice statute. A law providing an alternative to a 
- mechanic's lien by allowing a contractor, supplier, or 
worker to make a claim against the construction 
lender and, in some instances, the owner for a 
portion of the undisbursed construction-loan pro- 
ceeds. See mechanic's lien under tien. [Cases: Me- 
chanics’ Liens @°113, 115. C.J.S. Mechanics’ Liens 
§§ 117, 277.) 


stop order. 1. orper (8). 2. An SEC order that sus- 
pends a registration statement containing » in- 
complete, or misleading information. (Cases: Securi- 
ties Regulation $925.16. C.J.S. Securities 7 
§ 85.) 8. A bank customer's order instructing the 
bank not to honor one of the customer's checks. — 
Also termed (in sense 3) stop-payment order. (Cases: 
Banks and Banking ¢7139. C.J.S. Banks and Banking 
§§ 326, 353-355, 455.] 


stoppage, n. 1. An obstruction or hindrance to the 
performance of some act <stoppage of goods or 
persons in transit for inspection>. 2. Civil’ law. ser- 
OFF <stoppage in pay for money owed>. 

stoppage in transitu (in tran-si-t[y]oo or tranz-i-t[y}oo). 
The right of a seller of goods to regain possession of 
those goods from a common carrier under certain 
circumstances, even though the seller has already 
parted with them under a contract for sale. © This 
right traditionally applies when goods are consigned 
wholly or partly on credit from one person to ancth- 
er, and the consignee becomes bankrupt or insolvent 
before the goods arrive — in which event the con- 
signor may direct the carrier to deliver the goods to 
someone other than the consignee (who can no 
longer pay for them). — Also termed stoppage in 
transit. (Cases: Sales €=289-299. CJS. Sales 
§§ 325-326, 333-338.] 


stop-payment order. See STOP ORDER (3). 
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store, n. 1. A place where goods are deposited to be 
purchased or sold. 2. (usu. pl.) A supply of articles 
provided for the subsistence and accommodation of 
a ship’s crew and passengers. 3. A place where goods 
or supplies are stored for future use; a warehouse. 


public store. A government warehouse administra- 
tively maintained, as for the storage of imported 
goods or military supplies. 
store, vb. To keep (goods, etc.) in safekeeping for 
future delivery in an unchanged condition. 


stored-value card. A device that provides access to a 
specified amount of funds for making payments to 
others, is the only means of routine access to the 
funds, and does not have an associated account in 
the name of the holder. © Typically, a consumer 
pays'a bank or merchant money. in exchange for a 
stored-value card; the consumer uses the rather 
than paper currency to purchase. goods and ser- 
vices. — Also termed smart card; prepaid card; value- 
added card. 


store-receiver exemption. See AIKEN EXEMPTION. 


stouthrief. Scots law. Robbery that takes place in or 

near one’s dwelling, but is not coupled with house- 
breaking. 

stowage (stoh-ij). Maritime law. 1. The storing, pack- 

ing, or arranging of cargo on a vessel to protect the 

from friction, bruising, or water damage dur - 

ing a voyage. @ The bill of lading will often prescribe 
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the method of stowage to be used. [Cascs: Shipping < 


@110. CJ.S. Shipping §§ 326, 328.) 2. The place 
(such as. a ship’s hull) where goods are stored. 
{Cases: Shipping 16, 123. CJ.S. Shipping 
§§ 21-26, 326.] 3. The goods so stored. 4. A fee paid 
for the storage of goods; a storage fee. 


stowaway. A person who hides on board an outgoing 
or incoming vessel or aircraft to obtain free ge. 
18 USCA § 2199. (Cases: Aviation @°17; Criminal 
Law @°97(3). C.J.S. Aeronautics and Aerospace §§ 284, 
286-288; Criminal Law § 164.) 


STR. abbr, susPICIOUS-TRANSACTION REPORT. 


straddle, n. In securities and commodities trading, a 
situation in which an investor holds contracts to buy 
and to sell the same security or commodity, thus 
ensuring a loss on one of the contracts. ® The aim of 
this strategy is to defer gains and use'losses to offset 
other le income. — Also termed spread eagle; 

ination. — straddle, ub. - 


straight annuity. See ANNUITY. 

straight bankruptcy. See CHAPTER 7 (2). 
straight bill of lading. See BiLt OF Laninc. 
straight deductible. See pEDUCTIBLE. 

straight letter of credit. See LETTER OF CREDIT. 


straight life annuity. See nonrefund annuity under an. 
NUITY. 


straight life insurance. See whole life insurance under 
LIFE INSURANCE. 


straight-line depreciation method. See DEPRECIATION 
METHOD. 
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straight-line interest. See simple interest under INTEREST 
(3). . 


straight mortgage. See MORTGAGE. 


straight sentence. See determinate sentence under SEN. 
TENCE. 


straight-term mortgage. See interest-only mortgage un- 
der MORTGAGE. 


straight up. See 5.U. 
straight voting. See noncumulative voting under VOTING. 


strain theory. The theory that peopfe commit crimes 
to alleviate stress created by the digtunction between 
their station‘in life and thé stationfto which society 
has conditioned them to aspire. Cf. SconTROL THEORY; 
RATIONAL-CHOICE THEORY; ROUTINE-ACI§VITIES THEORY. 


stramineus homo (stre-min-ee-os hoh-moh). [Latin 
“man of straw"] See STRAW MAN. 


strand, n. A shore or bank of an ocean, lake, river, or 
stream. 


stranding, n. Maritime law. A ship's drifting, driving, 
or running aground on a strand. @ The type of 
stranding that occurs determines the method of 
apportioning the liability for any resulting losses. 
[Cases: Salvage 9, 30. C.J.S. Salvage §§ 12, 81.] 
accidental stranding. Stranding as a result of natu- 
ral forces, such as wind and waves. See general 
average, particular average under AVERAGE. — Also 
termed involuntary stranding. 
“Damage to a vessel from involuntary stranding or wreck, 


and the cost of repairs, are particular only. , 

however, the ship and to a common 

peril by the accidental! stranding, the of unloading 
* and Q care of the cargo, rescuing the vessel, 

the , and other other ‘repairs requisite 

to enable the vessel to on the ge, are 


Into general average, provided the vessel! and cargo were 
saved by the same series ve measures te continu. 
96 
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(1887). 


stranger. 1, One who is not party to a given transac- 
tion; esp., someone other than a party or the party's 
employee, agent, tenant, or immediate family mem- 


ber. es: Contracts @ 185. CJS. 

§§ 610-612, 619-620.) 2. One not standing toward 
another in some relation implied in the context; 
esp., one who is not in privity. 3. A person who 
voluntarily pays another person's debt even though 
the payor cannot be held liable for the debt and the 
Ppayor’s property is not affected by the creditor's 
rights. © Subrogation does not apply to a stranger if 


stream 


the debtor did not agree to or assign subrogation 
rights. 


stranger in blood. 1. One not related by blood, such 
as a relative by affinity. 2. Any person not within the 
consideration of natural love and affection arising 
from a relationship. 


stratagem. A trick or deception to obtain an advan- 
tage, esp. in a military conflict. ' 

strategic alliance. A coalition formed by two or more 
persons in the same or complementary businesses to 
gain long-term financial, operational, or marketing 
advantages without Jeoper diane. compasiuye inde- 
pendence <through.. their steatégic alliance, the 
manufacturer and distributor: of a co-developed 
product shared development costs>. Cf. ALLIANCE (1); 
JOINT VENTURE; PARTNERSHIP. at 

Strategic National Stockpile. A national repository of 
medicines and healthcare supplies maintained jointly 
by the U.S. Department of Homeland Security and 
the U.S. Department of Health and Human Services 
to respond to public-health rong Sone @ Created 
as the National Pharmaceutical Stockpile in 1999, 
the agency caches antibiotics, chemical antidotes, 
antitoxins, life-support medications, IV administra- 
tion, airway maintenance supplies, and medical sup- 
plies. — Abbr. SNS. 

stratocracy (stra-tok-re-see). A military government. 

strator (stray-tor). Hist. A surveyor of the highways. 

straw bail. See bail common under BAIL (4). 

straw bond. See BOND (2). 


straw man. I. A fictitious nerson, esp. one that is weak 
or flawed. 2. A tenuous and exaggerated counterar- 
gument that an advocate puts forward for the sole 
purpose of disproving it. — Also termed straw-man 
argument. 3. A third party used in some transactions 
as a temporary transteree to allow the principal. 
arties to accomplish something that is otherwise 
impermissible. Cf. pummy. 4. A person hired to post 
a worthless bail bond for the release of an ac- 
cused. — Also termed, stramineus homo. See MEN OF 


STRAW. AS 


straw po!l. A nonbinding vote, taken as a way of 
informally gauging support or. apposition but usu. 
without a formal motion or debate. 


stray remarks. £ law. Statements to or about 
an employee by a coworker or supervisor, concern- 
ing the employee's race, sex, age, national origin, or 
other status, that are either objectively or subjective- 
ly offensive, but that do not represent harassment or 
iscrimination by the employer because of (1) their 
sporadic, unsystematic, and unofficial nature, (2) the 
circumstances in which they were made, or (3) their 
not showing any intention to hamper the employee's 
continued employment. — Also termed Tr com- 
ments. [Cases: Civil Rights @°1147, 1543. C.J.S. Cévil 
Rights $§ 29, 144, 170.] 


atream. Anything liquid that flows in a line or course; 
esp., a current of water consisting of a bed, bank, 
and watercourse, usu. emptying into other bodies of 
water but not losing its character even if it breaks up 
or disappears. (Cases: Waters and Water Courses 
@>38. C.].S. Waters §§ 3-8, 91.) 


stream-of-commerce theory 


stream. A watercourse, the bed, channel, or 
waters of which are exclusively owned by private 
parties. 
stream-of-commerce theory. 1. The principle that a 
state may exercise personal jurisdiction over a defen- 
dant if the defendant places a product in the general 
marketplace and the product causes injury or dam- 
age in the forum state, as long as the defendant also 
takes other acts to establish some connection with 
the forum state, as by advertising there or by hirin 
someone to serve as a sales agent there. Asahi Me 
Indus. Co., Lid. uv. Superior Court of Cal., 480 U.S. 102, 
107 S.Ct. 1026 (1987). [Cases: Corporations 
665(1)» Courts €°12(2.25); Federal Courts $76, 
81. C.J.S. Courts § 44.] 2. The principle that bal 
son who participates in placing a defective product 
in the general marketplace is strictly liable for harm 
caused by the product. Restatement (Second) . of. 
Torts § 402A fie79). “[Cases: - Products Liability 
23.1] 
street. A road or public thoroughfare used for travel 
in an urban area, including the pavement, shoul- 
ders, gutters, curbs, and other areas within the street 
lines. (Cases: Municipal Corporations 658. CJS. 
Municipal Corporations §§. 1451-1452.] 

, & ‘street’ is a ce th In an 
sek Conn such as a ay, town, or vila, and the 
term Is not o to roads highways 
pearea ts jent ta highway, i usualy ly 
denominated by its cwn naiation. Whether & 
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in.” ur, . 
Streets, and Bileigos § 8, at 588-89 (1999). 
paper street. A thoroughfare that appears on plats, 
subdivision maps, and other publicly filed - 
ments, but that has not been completed or opened 
for public use. (Cases: Municipal Corporations 
646. C.J.S. Municipal Corporations § 1422.) 
street crime. See CRIME. 
street gang. See GANG. 


street name. A brokerage firm's name in which securi- 
ties owned by another are registered. @ A security is 
held by a broker in street name (at the custoiner's 
request) to simplify trading because no signature on 
the stock certificate is required. A street name may 
also be used for securities purchased on margin: The 
word “street” in this term is'a-reference to Wall 
Street. Pe 

street time. See TIME. : 

itus judicialis (strep-e-tes joo-dish-ee-ay-lis), n. 

[Law Latin] Hist. Disruptive behavior in court. 

strict, edj, 1. Narrow; restricted <strict construction>. 
2. Rigid; exacting <strict statutory terms>. 3, Severe 
<strict punishment>. 4. Absolute; requiring no 
showing of fault <strict liability>. 

strict construction. See CONSTRUCTION. 


strict constructionism, rn. The doctrinal view of judi- 
cial construction holding that judges should inter- 
pret a document or statute (esp. one involving penal 
sanctions) according to its literal terms, without look- 
ing to other sources to ascertain the meaning. — 
Also termed strict construction; literal canon; literal rule; 
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textualism. (Cases: Contracts @=143(1); Statutes 
S235, 241(1). C.J.S. Contracts §§ 302-308; Statestes 
§ 376.] — strict constructionist, n. 

strict foreclosure. See FORECLOSURE. 

stricti juris (strik-u joor-is). [Latin] 1. Of strict right of 
law; according to the exact law, without extension or 
enhancement in interpretation. @ This term was 
often applied to servitudes because they are a re- 
striction ‘on the free exercise of p rights. 2. 
Roman law. (Of a contract) required to be interpreted 
strictly on its terms, regardless of circumstances. See 
BONA FIDES (2). 


strict interpretation. See INTERPRETATION. 
strictissimd (strik-tis-e-mi joor-is). [Latin] Of the 
strictest right or Jaw; to be interpreted in the strictest 
manner. @ This term was usu. applied to certain 
‘statutes, esp.. those imposing penalties or restraining 
- natural liberties. : 
strict liability. See Liasiiry. 
strict-liability crime. See CRIME. 
strict-liability offense. See OFFENSE (1). 
stricto jure (strik-toh joor-ee). [Latin] In strict law. 
strict products liability. See PRODUCTS LIABILITY. 


strict scrutiny. Constitutional law. The standard ap- 
plied to suspect classifications (such as race) ir. equal- 
protection analysis and to fundamental rights (such 
as voting rights) in due-process analysis. @ Under 
strict scrutiny, the state must establish that it has a 
compelling interest that justifies and necessitates the 
law in question. See COMPRLI.ING-STATE-INTEREST TEST; 
SUSPECT CLASSIFICATION; FUNDAMENTAL RIGHT. CE. INTER- 
MEDIATE SCRUTINY; RATIONAL-BASIS TEST. [Cases: Consti- 
tutional Law €213.1(1), 252.5. C.J.S. Constitutional 
Law §§ 714-715, 718, 953, 966-967, 980.] 


strict settlement. See SETTLEMENT (1). 


strict test. Evidence. The principle that disclosure of a 
privileged document, even when inadvertent, results 
in a waiver of the attorney-client privilege regarding 
the document, unless all possible precautions were 
taken to protect the document from disclosure. Cf. 
LENIENT TEST; .HYDRAFLOW TEST. [Cases: Witnesses 
$219(3).} 4 


strictum jus (strik-tam jés). See jus STRIGTUM. 
strict underwriting. See standby underwriting under uN- 


DERWRITING. . 
strike, n. 1. An organized cessation ‘or slowdown of 
work by employees to compel the employer to meet 
the employees’ demands; a concerted refusal by 
employees to work for their employer, or to work at 
their customary rate of speed, until the employer 
grants the concessions that they seek. — Also termed 
walkout. Cf. LOCKOUT; BOYCOTT; VICKETING. [Cases: La- 
bor Relations €=290. C.J.S. Labor Relations §§ 273— 
274, 277-278.] 
ca’ca strike (kah-kan-ee or kaw-). A strike in 
which the workers remain on the job but work at a 
slower pace to reduce their output. 


economic strike. A strike resulting from an eco- 


nomic dispute with the employer (such as a wage 
dispute); a dispute for reasons other than unfair 
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labor practices. @ An employer can permanently (2). [Cases: Jury 283-142. C.J.S. Juries 8§ 225, 248, 

replace an economic striker but cannot prevent 269-271, 344, 354-444, 446-489.] 3. To expunge, as 

the worker from coming back to an unreplaced from a record <motion to strike the prejudicial 

position simply because the worker was on strike. esis oar Federal ale igre 2018.) 
: : : . Parliamentary law. To amend by deleting one or 

les strike. A strike organized to affect an entire more words. See amendment by striking out under 

nie ot a Aceoan iia AMENDMENT (8). — Also termed (in sense 4) strike out. 

strike. 1. A strike using unlawful proce- 
dures. 2. A strike to obtain unlawful objectives, as | Strikebreaker. See scas. 
in a strike to force an employer to stop doing | strike down. To invalidate (a statute); to declare void. 


business with a particular company. strike fund. A union fund that provides benefits to its 
jurisdictional strike. A strike resulting. from a dis- members who are on strike, esp. for subsistence 
pute. between members of different unions over while the members are not receiving wages. 
work disiggments. * 2 A : ts snk 
RE Ds J a ‘ strike off. 1. (Of a court) to order. (a case) removed 
ntzatignal strike. See-récognition strike. from the docket. 2. (Of an auctigneér) to announce, 
outlaw strike. See wildcat strike. eb ag falling of the hammet,‘ that an item has 
ickie strike. S Id. ie n sold. 
™ ie wis strike out. See STRIKE (4). 


recognition strike. A strike by workers seeking to : : 

force their employer to acknowledge the union as | strike price. See price. 
their collective-bargaining agent. @ After the Na- | trike suit. See surr. 
tional Labor Relations Act was passed in 1935, cae i Str ‘ 
recognition strikes became unnecessary. Under the | Striking a jury. The selecting of a jury out of all che 
He temple i eed fo rege | a a ade 
NLRB-certified union for bargaining purposes. — 7 8e . 
Also termed organizational trike ee [Cases: Jury 71. CJS. Juries §§ 346-347] 


secondary strike. A strike against an einpluye: be- | striking off the roll. See pispaRMeNT. 
cause that employer has business deakiine with striking price. See strike price under Price. 
another employer directly involved in a dispute ing of ti . 
with the union. See secondary boycott under poy. | String of title. See CHAIN OF TITLE (H). 
COTT; secondary picketing under PICKETING. strip, n. 1. The act of separating and selling a bond's 
sit-down strike. A strike in which employees occupy coupons and corpus separately. 2. The act of a 
the workplace but do not work. See sit-in. tenant who, holding less than the entire fee in land, 
. . . spoils or unlawfully takes something from the land. 
sympathy strike. A strike by union members who (Cases: Landlord and Tenant @55(2). C.J.S. Land- 


have no grievance against their own ior aonb but lord and Tenant § 261.) 
who. want to show support for another union ; 
_ involved in a labor dispute. STRIP (strip). abbr. SEPARATE TRADING OF REGISTERED IN- 


; : F TEREST AND PRINCIPAL OF SECURITIES. 
whipsaw strike. A strike against some but not all 


members of a multiemployer association, called for stripped mortgage-backed security. See sECURITY. 
the purpose of pressuring all the employees to | stripper well. See weit. 
negotiate a labor contract. © Employers whose fae, 
workers. are not on strike have the right to lock | Sttip search. See searcu. ;.:/ a 
out eniployees to exert counterpressure on the | strong-arm clause. A provision ofthe Bankruptcy 
union. 2...) >. ws e poh So pens oete) see ae a Jee 
wildcat strike. A strike not ‘authorized by a union rity interest that is not perfected when the bankrupt- 
or by a collective-bargaining agreement: — Also cy case is filed. 11 USCA: § 544(a)(1): (Cases: Bank- 
termed outlaw strike; quickie strike. ruptcy 2571-2588, 2704, 2705. C.J.S. B 
per : 8§ 110, 121, 123-125, 127, 129-132, 134,°158.] 
2. The removal of a prospective juror from the jury 


anel <a peremptory strike>. See CHALLENGE (2). strongly corroborated. (Of testimony) supported from 
Gases: Jury 83-142. C.j.S. Juries §§ 225, 248, independent facts and circumstances that are ower- 
269-271, 344, 354-444, 446-489.] 3. A failure or | ful, satisfactory, and clear to the court and jury. 
disadvantage, as by a criminal conviction <a strike | strong mark. See strong trademark under TRADEMARK. 


on one’s record>. 4. Parliamentary law. A form of 
the motion to amend by deleting one or more | Song market. See bull market under MaRKET. 


words. See amendment by striking out under AMEND- | strong trademark. See TRADEMARK. 


eH? (or : = . struck jury. See jury. 

*atrike, vb. 1. (Of an employee or union) to engage in a i 

strike <the flight suendapiy arack i pepe the | struck off. A Removed from an active Gockel: hee 
reduction in benefits>. 2. To remove (a prospective because 0 es of prosecution fauahi par gealten 2. 
juror) from a jury panel by a peremptory chailcn phere sp ue Te ein a forbidd rene 
or a challenge for cause <the prosecution struck the Ss Bee Save Oh provearionaly: Peneecer 10 
panelist who indicated an opposition to the death PEACHES 

- penalty>. See peremptory é under CHALLENGE | structural alteration. See ALTERATION (1). | 


structural takeover defense 


structural takeover defense. See TAKEOVER DEFENSE. 
structural unemployment. See UNEMPLOYMENT. 


structure. 1. Any construction, production, or piece of 
work artificially built up or composed of parts pur- 
posefully joined together <a building is a struc- 
ture>. 2. The organization of elements or parts 
<the corporate structure>. 3. A method of con- 
structing parts <the loan's payment structure was a 
financial burden>. 


structured security. See security. 
structured settlement. See SETTLEMENT (2). 


student-bengfit theory. A principle that allows state 
funds to be provided ee pupils if the 
allotment can be justified as benefiting the child. ¢ 
The Supreme; Court upheld a.Louisiana law that 


allowed the purchase of ‘textbooks for all children”. 


throughout the. state — even those in private. 
schools — under this theory. Cochran v. Louisiana 
State Bd. of Educ., 281 U.S. °370, 50 S.Ct. 335 
(1930). — Also termed child-benefit theory. 


study furlough. See study release under RELEASE. 
. study release. See RELEASE. 


stuff gown. 1. The professional robe worn by barris- 
ters of the outer bar who have not been arpeted 
Queen’s Counsel. 2. A junior barrister. Cf. six 
GOWN. 


stultify, vb. 1. To make (something or someone) ap- 
pear stupid or foolish <he stultified opposing coun- 
sel's argument>. 2. To testify about one’s own lack 
of mental capacity. 8. To contradict oneself, as by 
denying what one has already alleged. 


stultiloquium (stol-ti-loh-kwee-em). [fr. Latin  stullus 
“foolish” +- logui “to speak") Hist. A frivolous plead- 
ing punishable by fine. @ This may have been the 
origin of the beaupleader. See BEAUPLEADER. 


stumpage (stemp-ij). 1. The timber standing on land. 
2. The value of the standing timber. 3. A license to 
cut the timber. [Cases: Logs'and Logging 4. CJ.S. 
Logs and Logging § 26.) 4. The fee paid for the right 
to cut the timber. (Cases: Logs and Logging 1-4. 
C.J.S. Logs and Logging §§ 2, 6-26.] 


stuprum (st[yloo-prom), n. [Latin].Roman & civil law. 
Disgrace by unchastity; a man’s illegal sexual inter- 
course with a woman, usu. a virgin.or widow, or 
with a male (pederasty). Pl, stupra. - 
“The law refera and adi indiscrim id 
wih rather a misuse of forms But property speaking edu 


weivedte ond celved by another (efter); stuprum 
m ren con another ; ; 
however, Is committed a virgin or a the 
Greeks call t corruption.” Digest of Justinian 48.5.6.1 (Pap!- 
nlan, De Adutteriis 1). 


STV. See single transferable vote under VOTE (1). 


style, n. 1. A case name or designation <the ry of 
the opinion is Connor v. Gray>. — Also termed litle. 
Cf. carrion (1. 2. Scots law. A form of writ or deed 
used in conveyancing. @ A book of styles is essentially 
a formbook; a typical Scottish example is John Hen- 
dry’s Styles of Deeds and Instruments (2d ed. 1862). 


stylized drawing. See special-form drawing under pRAw. 
ING. 
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.u. abbr. Straight up. ® When a prosecutor writes this 
on a defendant's file, it usu. means that the prosecu- 
tor plans to try the case — that is, not enter into a 
plea bargain. 

suable, adj. 1. Capable of being sued <a suable par- 
ty>. [Cases: Action @°14. C.J.S. Actions § 64.] 2, 
Capable of being enfurced <a suable contract>. — 
suability, n. 

sua potestas (s[y]oo-a po-tes-tos or -tas). [Latin] Hist. 
The natural power that one has over oneself. 

suapte natura (s[y]co-ap-tee na-t[y]oor-e). (Latin) In 
its own nature — as in suaple natura sterilia (‘barren 
of its own nature”). 

sua sponte (s{y]oo-a spon-tee). [Latin “of one’s own 

.accord; valuntarily"] Without prompting or sugges- 
tion; on its own motion <the court took notice sua 
sponte that it lacked jurisdiction over the case>. 

sub (sab). [Latin] Under; upon. 

sub. See subsidiary corporation under CORPORATION. 

subagent. See AGENT (3). 


subaltern (sab-awl-torn), n. An inferior or subordinate 
officer. 

subassignee. See ASSIGNEE. 

sub ballivus (seb be-li-ves), n. [Law Latin] Hist. An 
undersheriff; a sheriff's deputy. See BAILIWICK. 


subchapter-C corporation. See C corporation under 
CORPORATION. 


subchapter-S corporation. See S corporation under cor- 
PORATION. 


sub colore juris (seb ke-lor-ee joor-is). [Latin] Under 
color of right; under an appearance of right. 


sub colore officii (sab ka-lor-ee a-fish-ee-1). [Law Latin] 
Hist. Under color of office. 


subcombination claim. See PATENT CLAIM. 
subcommittee. See COMMITTEE. 


sub conditione (sob ken-dish-ee-oh-nee). [Law Latin] 
erie condition. @ This term creates a condition in 
a deed. 


subcontract. See CONTRACT. - 


‘ subcontractor. One who is awarded a-portion of an 


’ existing contract by a contractor, esp. a general 
contractor. ® For example, a contractor who builds 
houses typically retains subcontractors to perform 
specialty work such as installing plumbing, laying 
carpet, making cabinetry, and landscaping — each 
subcontractor is paid a somewhat lesser sum than 
the contractor receives for the work. [Cases: Con- 
tracts 177. C.J.S. Contracts § 363.] 


sub cura mariti (sab kyoor-o mo-ri-t1). [Law Latin] 
Hist. Under the care of one's husband. 


sub cura uxoris (sab kyoor-o oak-sor-is). (Law Latin] 
Hist. Under the care of one's wife. 


sub curia (sob kyoor-ee-a). [Latin] Under law. 


sub disjunctione (seb dis-jongk-shee-oh-nee). [Latin] In 
the alternative. 
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subditus (sab-do-tes). [Latin] Hist. Someone under an- 
other’s power; a vassal. 


subdivision, n. 1. The division of a thing into smaller 
parts. 2. A parcel of land in a larger development. — 
subdivide, vb. 


illegal subdivision. The division of a tract of land 
into smaller parcels in violation of local subdivision 
regulations, as when a developer begins laying out 
streets, installing sewer and utility lines, and con- 
structing houses without the authorization of the 
local planning commission. [Cases: Zoning and 
Planning 372. C.J.S..Zoning and Land Planning 
§ 191]... phat 
legal subdivision. Sie Beamer approved 
division ofuatract of latid into smaller parcels 
using ordinaly, and legally ized methods for 


surveying and platting land and publicly recording 
the results. (Cases: Zoning and Planning @245, 
$81.5. CJ.S. Zoning and Land Planning § 101.) 


subdivision exaction. A charge that a community 
imposes on a subdivider as a condition for permit- 
ting recordation of the subdivision map and sale of 
the subdivided parcels. (Cases: Zoning and Planning 
382.4.) 


’ subdivision map. A map that shows how a parcel of 


land is to be divided into smaller lots, and generally 
showing the layout and utilities. [Cases: Zoning and 
Planning $29.5, 245. C.J.S. Zoning and Land Plan- 
ning §§ 21, 101.] 


: rar gai (sab dom-a-noh). [Law Latin] Hist. Under 
a lord. 


subfeudum (sab-fyoo-dem). {Law. Latin] Hist. A subfee. 


subinfeudate (sab-in-fyoo-dayt), vb. Hist. (Of a subvas- 
sal) to grant land to another, who then holds the 
land as the grantor’s vassal rather than as the vassal 
of the grantor’s superior. — Also termed subinfeud 
(sab-in-fyood). : 
“A more common method of obtaining the annua! quota 
{ hts was to subinfeudate © of the baronial 
lands to individual knights In exchange for thelr obligations 


to spend a fixed on of.time annually In the ‘8 or 
‘baron's service. .A ht who -so received a Potion: ot a 
baron’s tand would hol filed boldab lye “Aba lcdig 
as the baron held-of the nae hone F. Bergin & Paul G. 
Mawr ) Land and Future interests 


subinfeudation (sob-in-fyoo-day-shan), n. Hist. The 
system under which the tenants in a feudal system 
cramed smaller estates to their tenants, who in turn 
id ‘the same from their pieces of land. @ As this 
system proceeded town the social scale, the lords 
were deprived of their feudal profits, as a result of 
which the system was suppressed by the statute Quia 
Emptores in 1290. heel of subinfeudation, alten- 
ation in the modern sense was introduced. Cf. inFev- 
DATION; SUPERINFEUDATION. 
“The first step taken in miti n of the rigors of the law of 


. feuds, ad in favor of volu ellenations, was the counte- 
mance en ae subinfeudations. They were 
cal to el 


of . 
over Euro , waa ts eubstition ef a how foudatory Ii 
Leg onc oid one; subinfeudation was a feoffmen 
by the tenant to hold of himself. The purchaser became his 


subjective impossibility 


vassal, and the vendor still continued [lable to the chief lord 
for all the feudal obligations. Subinfeudations were encour- 
aged by the subordinate feudatortes, because contrib- 

to their own power and independence; but they were 
found to be injuricus to the frults of tenure, such as reliefs, 
mariages and wardships, belonging to the paramount 
lords." 4 James Kent, Commentaries on American Law 
*443-44 (George Comstock ed., 11th ed. 1866). 
subinfeudatory (seb-in-fyoo-da-tor-ee), n. A tenant 

holding lands by subinfeudation. 


subjacent (seb-jay-sent), adj. Located underneath or 
below <the land's subjacent support>. 


subjacent support. See surrort (4). . . -. 


subject, adj. Referred to above; having relevance to 
e current discussion -<the subj&ct’ property was 
ee oes 


en sold to Smith>. piven 


subject, n. 1: One who owes allegiance to a sovereign 
and is governed by that sovereign’s laws <the mon- 
archy’s subjects>. ; 
“Speaking generally, we may say that the terms subject 
and cttizen are ous. Subject and citizens are alike 
these whose relation bps personal and breed me 
territorial, permanent merely temporary. - 
alent, however, is not absolute. For in the first ©. the 


France. In the second place, thé term citizen brings into 
pesmene the rights and of the status, rather 
hadbrsaldna ricer ale fig ah pid bi ple lola 
with the term subject. pealy Wee to De eroeg Wet ne len 
subject is ca of a diffe 
which ft includes ail members of the body politic, whether 
they are citizens {1e., subjects sticio sensu) or resident 
. All such persons are subjects, all being subject to 
the power of the state and to its frisdiction, and as owing 
to It, at feast Y fidelity and "John 
pega 33 (Glanville L. Witllams ed., 10th 


lege subject. See natural-born subject. 


natural-born subject. A person born within the 
dominion of a monarchy, esp. England. — Also 
termed liege subject. CE. NATIONAL. 


2. The matter of concern over which something is 
created <the subject of the statute>.:— Also termed 
. (in sense 2) subject matter. - aa 

subjection. 1. The act of subjecting someone to some- 
‘thing <their subjection to torture sas unconsciona- 
ble>. 2. The condition of'a subject’in a monarchy; 
the obligations surrounding such a person <a sub- 
ject, wherever residing, owes fidelity and obedience 
to the Crown, while an alien may be released at will 
from all such ties of subjection>. 3. The condition of 
being subject, exposed, or liable; liability <the de- 
fendants’ subjection to the plaintiffs became clear 
shortly after the ual began>. — Also termed (in 
sense 3) liability; susceptibility. 

subjective, adj. 1. Based on an individual's percep- 
tions, feelings, or intentions, as opposed to external- 
ly verifiable phenomena <the subjective theory of 
contract — that the parties must have an actual 
meeting of the minds — is not favored by most 
courts>. 2. Personal; individual <subjective judg- 
ments about popular music>. Cf. oyjectrive. 


subjective ethics. See moral RELATIVISM. 
subjective impossibility. See imposstaiLiry. 


subjective meaning 


subjective meaning. See MEANING. 

subjective method. See sHERMAN-SORRELLS DOCTRINE. 
subjective novation. See NOVATION. 

subjective standard. See svANDARD. 


subjective theory of contract. The doctrine (now 
largely outmoded) that a contract is an agreement in 
which the parties have a subjective meeting of the 
minds. — Often shortened to subjective theory. See 
MEETING OF THE MINDS, Cf. OBJECTIVE THEORY OF GON- 
tracy. [Cases: Contracts €°15. C.J.S. Contracts 
§§ 35-36, 38.] 


subject matter. 1. The issue presented for consider- 
ation; the thing in which a right or duty has been 
asserted; the.thing in dispute; subject (2). See corpus 
(1). 2. PATENTABLE SUBJECT MATTER. — Sometimes writ- 
ten (as a noun) subject-matter..— subject-matter, adj. 


subject-matter jurisdiction. See jURISDICTION. 


subject-matter test. A method of determining whether 
an employee's communication with a corporation's 
lawyer was made at the direction of the employee's 
supervisors and in the course and scope of the 
employee's employment, so as to be protected under 
thé attorney-client privilege, despite the fact that the 
sia path is not a member of the corporation's con- 
tro up. Harper & Row Pubs., Inc. v. Decker, 423 
F.2d 487 (7th Cir. 1970), aff'd curiam by equally 
divided Court, 400 U.S. 348, 91 S.Ct. 479 (1971). — 
Also termed Decker test. Cf. CONTROI-GROLP ‘TEST. 
(Cases: Witnesses €°199(2). C.J.S. Witnesses § 325.] 


subject-matter waiver. See walVER (1). 


subject of an action. The right or property at issue in 
a lawsuit; the basis of a legal claim. Cf. object of an 
action under OBJECT (2). 


subject of a right. 1. The owner of a right; the person 
in whom a legal right is vested. 2. OBJECT OF A RIGHT. 


subject to liability, adj. (Of a person) susceptible toa 
lawsuit that would result in an adverse judgment; 
spedif., having engaged in conduct that would make 
e actor liable for another's injury because the 
actor's conduct is the legal cause of the injury, the 
injured party having no disability for bringing the 
lawsuit. 
aobject to open. Denoting the future interest of a class 
of people when this class is subject to a possible 
increase or decrease in number. 
sub judice (sab joo-di-see alsa suub yoo-di-kay), adv. 
{Latin “under a judge] Before the court or judge 
for determination; at bar <in the case sub judice, 
there have been no out-of-court settlements>. © 
Legal writers sometimes use “case sub judice” where 
“the present case” would be more comprehensible. 


subjugation. See pEBELLATIO. 


sublease, n. A lease by a lessee to a third party, 
conveying some or all of the leased property for a 
shorter term than that of the lessee, who retains a 
reversion in the lease. — Also termed sublenancy; 
derivative lease; and (esp. in England) underlease. 
{Cases: Landlord and Tenant ¢80. C.}.S. Landlord 
and Tenant § 46.] — sublease, sublet, vd. 
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sublessee. A third party who receives by lease some or 
all of the lensed” property from a lessee. — Also 
termed subtenant; (esp. in England) undertenant. 
(Cases: Landlord and renaait $80. C.J.S. Landlord 
and Tenant § 46.) 


sublessor. A lessee who leases some or all of the leased 
ie to a third party. — Also termed (esp. in 
ae ) underlessor. (Cases: Landlord and Tenant 
80. C.J.S. Landlord and Tenant § 46.] 


sublicense. A license degra a portion or all of the 
rights granted to the licensee under an original 
license. ; 


submarine patent. See PATENT (3). 


submission, n. 1. A yielding to the authority or will of 
another <his resistance ended in an about-face: 
complete submnission>. 2. A contract in which the 
pecs agree to refer their dispute’ to a third party 
or resviution <in their submission to arbitration, 
they referred to the rules of the American Arbitra- 
tion Association>. [Cases: Arbitration @°11.5-17. 
C.J.S. Arbitration §§ 7, 9, 14-15, 17-24, 26, 47-57, 
184.} 8. An advocate’s argument <neither the writ- 
ten nor the oral submissions were particularly help- 
ful>. — submit, vb. F 


submission bond. See BOND (2). 
submission date. See DATE. 


submission of controversy. A statutory action in } 
which the parties submit their dispute to a court that § 
has jurisdiction, agree on and sign a statement of § 
facts, swear that the controversy ts real, and swear § 
that the suit is brought in good faith. : 


submission to a finding. The admission to facts suffi- § 
cient to warrant a finding of guilt. — Also termed § 
admission to sufficient facts. } 

submission to the jury. The process by which a judge § 

. gives a case to the jury for its consideration and § 
verdict, usu. after all evidence has been presented, 
arguments have been completed, and jury instruc- 
tions have been given. 


submit, vb. To end the presentation of further evi- 
dence in (a case) and tender a legal position for 
decision <case submitted, Your Honor>. 


sub modo (seb moh-doh). [Latin] Subject to conditions 

, Or qualifications -<the riparian landowner enjoys the 
property sub modo, i.e., subject to the right of the 

‘ public to reserve’ enough space for:.levees, public 
roads, and the like>. 


submortgage. A mortgage created when a person 
holding a mortgage as security for a loan procures 
another loan from a third party and pledges the 
mortgage as security; a loan to a mortgagee who 
uts up the mortgage as collateral or security for the 
oan. 


sub nomine (sab nom-o-nee). [Latin] Under the name. 
@ This phrase, typically in abbreviated form, is often 
used in a case citation to indicate that there has been 
a name change from one stage of the case to anoth- 
er, as in G Memorial Hosp. v. Secretary of Health 
and Human Servs., 996 F.2d 830 (6th Cir. 1993), rev'd 
sub nom. Shalala v. Guernsey Memorial Hosp., 514 U.S. 
87, 115 S.Ct. 1232 (1995). — Abbr. sub nom. 
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subnotation. Rescrivr (2). 

subordinate (sa-bor-da-nit), adj. 1. Placed in or be- 
longing to a lower rank, class, or position <a subor- 
dinate lien>. 2. Subject to another's authority or 
control <a subordinate lawyer>. 

subordinate (so-bor-da-nayt), vb. To place in a lower 
rank, class, or position; to assign a lower priority to 
<subordinate the debt to a different class of 
dlaims>. 


subordinated bond. See junior bond under Bonp (3). 
subordinate debenture. See DEBENTURE. 


a subordinatedebt. See pesr:- . 
_ subordinatelegislation. Ste LecistaTion. 
: subordinate officer. See ofricen w. 


subordinat=political power. See roLiTicat POWFR. 
subordination, n. 1. The act or an instance of moving 
something (such as a right or claim) to a lower 
rank, class, or position <subordination of a first lien 
to a second Fea>. (Cases: Secured Transactions 
7147. CJS. Secured Transactions § 108.).2. Partia- 
law. The status and relation of a lower- 


documen 
j the first lien to” its 
frienty in ce ao dias refinancing, (Cae 
ae 159. CJS. Mortgages §§ 204, 207, 215, 


suborn (so-born), y5. 1. To induce (a person) to com- 
mit an unlawful or wrongful act, esp. in a secret or. 


n. — subornen (sa-bor-nor), n. 
subornation ofperjary. The crime of persuading an- 


other to conjinit perjury. — Sometimes shortened to 
. subornation. ‘{Cases: Perjury €713. CJS. Perjury 


aubperseren form. A style of legal drafting that uses 

an indented subparagraph for each enumerated 
item; csp., a style of drafting patent claims in this 
form. — Also termed tabular fonn. Cf. cOLON-SEMICU- 
LON FORM; OUTLINE FORM; SINGLE-PARAGRAPH FORM. 


subpartnership. See rAkTNERSHIP. 

sub pede sigilli (sob pee-dee si-jil-1). [Latin] Under the 
foot of the seal. 

subpena. See subpoena. 

subpermittee. See reamitree. 

subpoens (so-pee-na), 1. (Latin “under penalty”) A 
writ commanding a person to appear belore a court 
or other tribunal, subject to a penalty for failing to 
comply. — Also spelled . [Cases: Witnesses 
7, cys. Witnesses §§ 20-22, 25.) Pl. subpoenas. 


: subrogate  (sob-re-gayt);.ub.sFo :8i 


subrogation 


alias subpoena (ay-lce-os so-pee-na). A subpoena 
issued aller an initial subpoena has filled. 
deposition subpoena. 1. A subpoena issued to sum- 
mon a person to make a sworn statement in a time 
and place other than a trial. 2. In some jurisdic- 
tions, a subpoena duces tecum. 

subpoena ad testificandum (sa-pee-na ad tes-to-fi- 
kan-dom). (Law Latin) A subpoena ordering a 
witness to appear and give testimony. [Cases: Wit- 
nesses 7, C.J.S. Witnesses §§ 20-22, 25.] 


tr 


§§ 20-22, 25.} 2. To ra the piosanen of (docu- 
ments or other things, subpoena duces -tecum 
<subpocna the opera } —, zspelied 
subpena. (Cases: Witnesses $716. CJS. Witnesses 
§§ 21, 32-52.) ; : : 
subpoenal (so-pee-nol), .adj. ed or doae under . 
pal, on Ee coeniiows ith a sibporna. 
sub potestate (sob poh-tes-tay-tee): [Latin] Under the 
power of avother, a in a child or other person not 
sué faris. Cf. sui gurus. - ; 


jb potestate sad poh-tes-ta’ po-ren-tis). 
“TLain) Hist. oir ponecion a parent. om 
sub potestate viri. Hist. (Of a wife) under the protec- 
tion of a husband. ies alee ee 


. subreptto (sab-rep-shee-oh), n. [Latin “surreptitious 


re- 

moval"] Roman law. 1. Theft. 2. The obtaining of a 
eat foe ihe Sack ay a a _—., 

termed (in French 5 

Hoes (sob-rep-shee-oh-neez). mats dis ee 
subreptione vel obreptione. (sob- ee-oh- el ob-. 
rep-shee-oh-nee),: tao icin} ist, By deceit he sur- 
prise. ata iy 


Ser 


~ for another. reg 
Subrogation 


1. CJSi Subrogahon{s 
subrogation (sob-ro-gay-shen), 2. 1.The substitution 
of one party for another whose debt the party pays, 
entitling the paying party to rights, remedies, or 
securities that would otherwise belong to the debtor. 
® For example, a surety who has a debt is, by 
subrogation, entitled to any security for the debt 
held by the creditor and the benefit of any judgment 
the creditor has against the debtor, and may pro- 
ceed against the debtor as the creditor would. 
(Cases: Subrogation 1, 33. C.J.S. Subrogation 
$§ 2-15, 19, 91.) 2. The equitable remedy by which 
such a substitution takes place. 3. The principle 
under which an insurer that has paid a loss under 
_an insurance policy is entitled to all the rights and 
remedies belonging to the insured against a third 
party with respect to any loss covered by the policy. 
EQUITY OF SUBROGATION; ANTISUBROGATION RULE. 
[Cases: Insurance €3509, $513.) 


"s 


subrogation clause 


rok 


frase (1) the Sey retahorabioraih the = 


fulfill d af 
Resa etrscgetc x Bead 
4) a varety, or () 


oud or ee e 


soe 2 


, apa bre fo igh age atm 
f 
Sars. S. Si §§ 2-16, 18-19, 


* 68-76, 


‘mortgages, or 
roperty and to recover those payments t OF fir- 
mare ture proceeds under the lease. = 
subrogative (sab-re-gay-tiv), adj. pad hipeane Sle 
rogation <subrogative rights>. 


pele sbeagullesl. 
su (sob-re-jee). One who is substituted for an- 
‘other in having a right, duty, or daim. @ An insur- 
ance company frequently becomes a su after 
paying 2 p policy-claim, as a result of which it is then 


: ‘iealeed ow ote caused Lees 
subrogo: r (sobx Hine who: ‘allows another ‘to-be 
substituted f@} if ‘As treditoty with a transfer of ‘| 
rights and d we 


sub rosa (sob ‘vaneze), adj, {Latin “under the rose”] 
Hist. Confidential; secret; not for publication. 

. sub salvo et securo conductu (sob sal-voh et si-kyoor-oh 
kon-dok-t[y]Joo). [Law Latin] Hist. Under safe and 
secure conduct. @ This phrase was used in writs of 
habeas corpus. 

subscribed capital. See carta. 

subscribed stock. See stock. 

subscribing witness. See witNess. 

sarah cad (sab-skrip-shee-oh), n. (Latin] Roman law. 

1. A signature, esp. a name written under or at the 
bottom of a document to authenticate it; an imperial 
rescript. 2. A signature to a will, required in certain 


holder to purchase stock at favorable prices. — 


gue:a: tortfeasor who. inj the 


. thata scored Sete seule Bandra Th e pring 


cases in addition to ihe seals of witnesses. Pl. sub- 
seriptiones (sob-skrip-shee-ob-neez). 

subscription, n. 1. The act of signing one’s name on a 
document; the signature so Sine. 2 2. Securities. A 
written contract to purchase newly isstied shares of 
stock or bonds. — Also termed (in connection with 
stock) slock subscrijtion. (Cases: Corporations $°75.1.] 
38. An oral or a written agreement to contribute a 
sum of money or property, sly il or with 
consideration, to a specific nor for a pecitic 
purpose. — Also termed contract. 4. re 
scaipr (3). (Cases: Subscri pe eI, la Subscrip- 
tions § 2.) — subscribe, 

jabscdipienchateise Sa uimciaitien ak: 

list. An enumeration of subscribers to an 


— Also 
termed stock . Se PREEMPTIVE RIGHT. (Cases: Cor- 
fer ae e778, 158. C.J.S. Corporations §§ 133-137, 


subscription warrant. See WARRANT (©). 

subscriptor (: ecg aloe al po ar pte 
= 1 A pesca who minds oF Bened 8 ween accusation 
of crime a particular person. 2. The witness 
to a will: PL. subscriptores. 

ee eS) ee ae ee + sella 
aienit Roman law. Lower seats in a court, usu. 

pace cary by the parties or their witnesses, as distin- 

guished hOntenet of the tribunal. 

subsequent, adj. (Of an action, event, etc.) occurring 
PERNT CTR a 


avoid ore epheoer rari bythe debtor’ fade ee 
trustee. if (1) the shee ieapesartan eee value to the 
debtor after receiving erential transfer, (2) 
hie new srs e i Si and (8) the new Neck 


ar bore after its transfer. 11 U 

§ § 547(cX4). ' : Bankruptcy €°2613(4).) 

subsequent creditor. See creprror. 

sr po igre copula (sob-si-kwen-tee 

Latin) Hist. Carnal intercourse having 

subsequent negligence, See NEGLIGENCE. 

subsequent-negligence doctrine. See  LAST-CLEAR- 
CHANCE DOCTRINE. 

subsequent remedial measure. (usu. pl.) Evidence. An 
action taken afier an event, which, if taken before 
the event, would have reduced the likelihood of the 
event's occurrence. @ Evidence of subsequent reme- 


yoo); {Law 
Pilowed. 
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dial measures is not admissible to prove negligence, 
but it may be admitted to prove oe control, 
feasibility, or the like. Fed. R. Evid. 407. (Cases: 
Evidence 219.10. C.J.S. Evidence § 387.] 


subservant. See subagent under AGENT (2). 


subsidence (sab-std-an[t]s), n. Any movement of the 
soil from its natural position; esp., a sinking of soil. 


subsidiarie (sob-sid-ee-air-ee-ee). [Law Latin] Scots law. 
Subsidiarily. 

subsidi (seb-sid-ee-er-ee), adj. Subordinate; under 
another's control. See subsidiary corporation under 
CORPORATION;:: ” ie) . 

subsidiary, n.See subsidiary, corporation under CORPORA- 
TION. © we es ae a? Ped ; 

subsidiary corp, pration. See CORPORATION}! ? 

subsidiary merger. See triangular merger under MERG- 
ER. 


subsidiary motion. See MOTION (2). 


subsidy (sab-so-dee), n. 1. A grant, usu. made by the 
government, to any enterprise whose promotion is 
considered to be in the public interest. @ Although 
governments sometimes make direct payments (such 
as cash grants), subsidies are usu. indirect. They may 
take the form of research-and-development support, 
tax breaks, provision of raw materials at below- 
market prices, or low-interest loans or low-interest 
export credits guaranteed by a government agen- 
cy. — Also termed nt. [Cases: United States 
82(1). C.J.S. United States §§ 155, 158.] 2. A specif- 
ic financial contribution ig be foreign government or 
ublic entity conferring a benefit on exporters to the 


nited States. @ Such a peey is countervailable 
. (Cases: Customs 


under 19 USCA §§ 1671, 167 
Duties €21.5(2).] 


ara does not directly participate. — subsidize, 

vd. 

sub sigillo (seb si-jil-oh). (Latin “under the seal (of 
confession)" Hist. In the strictest confidence. 

sub silentio (sab si-len-shee-oh). [Latin] Under silence; 
without notice being taken; without being expressly 
mentioned (such as precedent sub silentio). 

subsistence. Support; means of support. See NECESSAR- 
IES, ; 

sub spe reconciliationis (sab spee rek-an-sil-ee-ay-shee- 
oh-nis). [Latin] Hist. Under the hope of reconcile- 
ment. : 

substance. 1. The essence of something; the essential 
quality of something,.as opposed to its mere form 
<matter of substance>. 2. Any matter, esp. an ad- 


substantlal-evidence Jurisdiction 


dictive drug <illegal substance> <abuse of a sub- 
stance>. 


substance-abuse evaluation and treatment. A drug 
offender's court-ordered participation in a drug re- 
habilitation program. @ This type of treatment is esp. 
common in DUI cases. — Abbr. SAET. 


substantial-capacity test. Criminal law. The Model Pe- 
nal Code's test for the insanity defense, stating that a 
person is not criminally responsible for an act if, as a 
result of a mental disease or defect, the n lacks 
substantial capacity either to appreciate the criminal-. 
ity of the conduct orto conform.the conduct to the 
law. © This test combines elements of both the 
McNaghten rules and .the. irresistible-impulse test by 
allowing consideration ‘of both volitional and cogni- 
tive weaknesses. This test. was formerly used by the 
federal courts and many states, but since 1984 many 
jurisdictions (including the federal courts) — in re- 
sponse to the acquittal by reason of insanity of 
would-be presidential assassin John Hinckley — 
have narrowed the insanity defense and adopted a 
new test resembling the McNaghten rules, although 
pone of the substantial-capacity test continue to 
e used. Model Penal Code § 4.01. — Also termed 
Medel Penal Code test; MPC test; American, Law Institute 
lest; ALI test. See INSANITY DEFENSE. [Cases: Criminal 
Law €48,] : : 


substantial-certainty test. Copyright. The test for decid- 
ing whether a second work was copied from the first. 
@ The question is whether a reasonable observer 
would condude with substantial certainty that the 
second work is a copy. (Cases: Copyrights and ‘Intel- 
lectual Property. €=53(1).] 

substantial change in circumstances. See CHANGE IN 
CIRCUMSTANCES. > 

substantial-compliance rule. See suBSTANTIAL-PERFORM- 
ANCE DOCTRINE. ; 


substantial-continuity doctrine. A principle for hold- 
ing a successor corporation liable for the acts of its 
predecessor corporation, if the successor maintains 
the same businéss as the predecessor, with the same 
employees, doing the sime jobs, for the same super- 

_ visors, under. the saméiworking conditions, and us- 
ing the same productidn processes to producé the 
same it pcre for the’ same customers. — Also 
termed continuily-of- ise doctrine. Cf. MERE-CON- 
TINUATION DOCTRINE. [Cases: Corporatians €445.1. 
C.J.S. Corporations § 657.) 

substantial damages. See DAMAGES. 


substantial equivalent. Patents. The same essential 
thing as the patented item, so that if two devices 
perform substantially the same function in substan- 
tially the same way to achieve the same result, they 
are equivalent even though they differ in name, 
form, or shape. — Also termed substantial equivalent 
of a device. (Cases: Patents €=237. C.J.S. 
atents §§ 425-426.] 


substantial error. See ERROR (2). 
substantial evidence. See EVIDENCE. 


substantial-evidence jurisdiction. See significant-con- 
nection jurisdiction under JURISDICTION. 


substantial-evidence rule 


substantial-evidence rule. The principle that a review- 
ng court should uphold an administrative body's 
ruling if it is {ss glee by evidence on which the 
administrative body could reasonably base its deci- 
sion. [Cases: Administrative Law and Procedure 
€791. C.J.S. Public Administrative Law and Procedure 
8§ 213, 237-238.) 


substantial-factor test. Torts. The principle that causa- 

tion exists when the defendant's conduct is an im- 
rtant or significant contributor to the plaintilf's 

injuries. Cf. sut-ror Test. (Cases: Negligence =380.] 

substantial justice. See justice (1). 

substantially justified. (Of conduct, a position, etc.) 
having a reasonable basis in law and in fact. © Under 
the Equal Access-to Justice Act, a prevailing party in 
a lawsuit against. the government. will be unable to 
recover its attorney's fees if the government's posi- 
tion is substantially justified. (Cases: United States 
@147(10).) 

substantial new question of patentability. Patents. The 
statutory threshold required for the Commissioner 
for Patents to order that a patent's validity be reex- 
amined. @ The U.S. Patent and Trademark Office is 
not authorized to reopen an examination sole- 
ly on prior art and issues that came up during the 
original examination. 35 USCA §§ 303~304. [ : 
Patents 136. C.J.S. Patents § 238.] 


substantial go ing use. See COMMERCIALLY SIG- 
NIFICANT NONINFRINGING USE. 


substantial performance. See PERFORMANCE. 


substantial-performance doctrine. The rule that if a 
good-faith attempt to perform does not precisely 
meet the terms of an agreement or statutory re- 
quirements, the performance will still be considered 
complete if the essential purpose is acconiplished, 
subject to a claim tor damages for the shortfall. © 
Under the Uniform Probate Code, a will that is 
otherwise void because some formality has not been 
followed may still be valid under the substantial- 

rformance doctrine. But this rule is not widely 
‘ollowed. — Also termed substantial-compliance rule. 
Cf. PERFECT-TENDER RULE. [Cases: Contracts $294. 
C.J.S. Contracts §§ 433, 589.) 

“There has arisen tn the United States an indefinite doctrine 


sometimes referred to as that of substantial | . tt 
is a doctrine that deals not with performance of a asa 
discharge thereof but with okt fron asa 
condit! to the active duty 


on 

the defe: Where a defendant Is sued for non-perform- 

ance he cannot avold paying damages by showing that he 

y performed or came near 

something equally good; but he can always successfully 

defend If In fact some condition precedent to his own duty 

has not been fulfilled i icles plaintiff." Willam A. Anson, 

Principles of the Law of Contract 422 (Arthur L. Corbin ed., 

3d Am. ed. 1919). 

substantial possession. See pedis possessio under possts- 
sIo. 

substantial right. See ricuT. 

substantial similarity. See simiLarity. 

substantial-step test. Criminal law. The Model Penal 
Code's test for determining whether a person is 

guilty of attempt, based on the extent of the defen- 

a 


nt's preparation for the crime, the criminal intent 
shown, and any statements personally made that 


substantive law (sob-ston-tiv). The pit of the law that 
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bear on the defendant's actions. Model Penal Code 
§ 5.01(1Xc). See arrempr. (Cases: Criminal Law 
44, C.].S. Criminal Law §§ 114-123.] 

substantiate, vb. To establish the existence or truth of 
(a fact, etc.), esp. by competent evidence; to verify. 


substantive consolidation. See CONSOLIDATION. 


substantive crime. See substantive offense under OFFENSt. 
(1). 


substantive due process. See DUE PROCESS. 
substantive evidence. See EVIDENCE. 
substantive examination. Patents. A patent examiner's 


in-depth study of a patent application to determine 
whether a patent should be granted. _ 


substantive felony. See substantive offense under oF. 
FENSE (1). 


creates, defines, and regulates the rights, duties, and 
powers of parties. Cf. PROCEDURAL LAW. 


“So far as the administration cf justice is concerned with the 
apptication of remedies to violated rights, we 


say that 
the substantive law defines the remedy and the t while 
the law of procedure es the mi ons of 


eppiication ” John k 
Jurisprudence 476 (Glenville L. Willams ed., 10th ed. 1947). 


substantive main motion. See original main molion un- 
der MOTION (2). 


substantive motion. Ste original main molion under MU. 
TION (3). 


substantive offense. See OFFENSE (WD. 

substantive right. See ricnt. 

substantive rule. See LEGISLATIVE RULE. 

substantive unconscionability. See UNCONSCIONABILITY. 


substitute, n. 1. One who stands in another's place <a 
substitute for a party>. See SUBSTITUTION OF PARTIES; 
SUBROGATION. 2. Civil law. A person named in a will 
as heir to an estate after the estate has been held and 
then passed on by another specified person (called 
the institute). See instrruTe (6). 3. Parliamentary law. A 
form of the motion to amend by replacing one or 
more words with others. See amendment by substituting 
under AMENDMENT (3). 4. Scots law. A deputy. — 


substitute;.vb. i ae 
substitute amendment. See AMENDMENT (8). 
substitute application, See PATENT APPLICATION. 
substituted agreement. See NOVATION. - 
substituted basis. See sasis. 


substituted complaint. See amended complaint under 
COMPLAINT. 


substituted contract. See CONTRACT. 
substituted executor. See EXECUTOR. 


substituted-judgment doctrine. A principle that allows 
a surrogate decision-maker to attempt to establish, 
with as much accuracy as poe what decision an 
incompetent patient would make if he or she were 
competent to do so. @ The standard of proof is by 
clear and convincing evidence. Generally, the doc- 
trine is used for a person who was once competent 
but no longer is. — Also termed doctrine of substituted 


AI 


oi. 
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. Cf. FAITH-HEALING EXEMPTION; medical neglect 
under nectecr. (Cases: Health €-910.] 


substitute drawing. See DRAWING. 
substituted service. See SERVICE (2). 
substitute gift. See Girt. 


substitute information in lieu of indictment. See 1n- 
FORMATION. 


substitute obligation. See OBLIGATION. 
substitute specification. See sreciFiCATION. 


substitutio keredis (seb-std-t[y]oo-shee-oh ha-ree-dis). 
.,. [Latin] Roman, law. 1. -s1 10N (8). 2. SUBSTITU- 
~ “TION (4). 


substitution. 1..A designagon of a person or thing to 
** take the place,of anothdr person or thing. 2. The 
process by which one pergon or thing takes the place 
of another person or thing. [Cases: Federal Civil 
Procedure @ 351; Parties €957. C.J.S. Parties 
§§ 76-78.] 3. Parliamentary law. An amendment b 

replacing one or more words with others. See a - 
ment by substituling under AMENDMENT (3). 4. Roman 
law. The nomination of a person to take the piace of 
a previously named heir who has refused o: failed to 
accept an inheritance. — Also termed common substi- 
tution; vulgar substitution. 5. Roman law. The nomina- 
tion of a person to take the place of, or to succeed, a 
descendant who is under the age of puberty and in 
the potestas of the testator, if the descendant has died 
before reaching puberty. @ This type of substitution 
was known as a pupillary substitution. If a descendant 
of any age failed to take by reason of lunacy, the 
substitution was known as an exemplary substitution or 
quasi-pupillary substitution. 6. Roman law. A testator’s 
dlesignation of a person to whom the property was to 
be given by the person named as heir, or by the heir 
of that person. — Also termed fideicommissary substitu- 
tion. See FipeIcOMMIssUuM. 7. Cruil law. The designa- 


tion of a person to succeed another as beneficiary of - 


an estate, usu. involving a fideicommissum. — Also 
termed fideicommissary substitution. (Cases: Wills 

5538. C.].S. Wills §§ 10%1, 1076.] 

es. substitution. Louisiana law. The designa- 
37° tion of a person who.if not a trustee to take full 

aa sak palais of propertyfand deliver it to another 

ie Sey esi 


‘ person at: . © The first donee is 
called the tstitute, the stcond the substitute. See 1n. 
STITUTE (6); SUBSTITUTE (3: 


substitutional, adj. Capable of taking or supplying the 
position of another <substitutional executor> <sub- 
stitutional issue>, — Also termed substitutionary. 


substitutional gift. See substitute gift under Girt. 
substitutional legacy. See LeGacy. 
substitutional remedy. See REMEDY. 
substitutionary. See sUBSTITUTIONAL. 


_ substitutionary evidence. See secondary evidence under 
EVIDENCE. 

substitutionary remedy. See substitutional remedy under 
REMEDY. . 

substitution-of-judgment doctrine. Administrative law. 
The standard for reviewing an agency's decision, by 
which a court uses its own: independent judgment in 


- instance governed by a gene 


subtraction 


interpreting laws and administrative regulations — 
rather than deferring to the agency — when the 
agency's interpretation is not instructive or the regu- 
lations do not involve matters requiring the agency's 
expertise. (Cases: Administrative Law and Procedure 
760, 784, 796. C.J.S. Public Administrative Law and 
Procedure §§ 230, 242, 244.] 


substitution of parties. The replacement of one liti- 

nt by another because of the first litigant’s death, 

incompetency, transfer of interest, or, when the liti- 
gant is a public official, separation from office. 


substraction (sab-strak-shen), n- The secret misappro- 
priation of property, esp. froma détedent's estate. 


subsume (sab-s[yJoom), vb. To judge as.a particular 
principle; to bring (a 
case) under a broad rule. — substimption (sab- 
samp-shan), n. 


sub suo kara (seb s[y]loo-oh po-rik-[y]a-loh). [Law 
Latin] Hist. At his own risk. 


subsurety (sob-shuur{-o]-tee). A person whose under- 
taking is given as additional security, usu. condi- 
tioned not only on nonperformance by the principal 
but also on nonperformance by an earlier promisor 
as well; a surety with the lesser liability in a subsure- 
tyship. [Cases: Principal and Surety 191. C.J.S. 
Principal and Surety 88 259-262, 265, 290.] 

subsuretyship (sab-shuur[-a]-tee-ship). The relation 
between two (or more) sureties, in which a principal 
surety bears the burden of the whole performance 

. that is due from both sureties; a relationship in 
which one surety acts as a surety for another. (Cases: 
Principal and ae S191. CJ.S. Principal and 
Surety §§ 259-262, 265, 290.) 


subsurface interest. 1. A landowner's right to the 
minerals and water below the property. [Cases: 
Mines and Minerals ©=47; Waters and Water 
Courses @ 100-101. C.J.S. Mines and Minerals 
§§ 140, 142; Waters §§ 92, 193-197, 199-206.] 2. A 
similar right held by another through grant by, or 
purchase from, a landowner. Cf. SURFACE INTEREST; 
MINERAL INTEREST. sie * ae 

subtenancy, See SUBLEASE. .. 

subtenant. See SUBLESSEE. " Ree eth aay 

subterfuge (seb-tar-fyooj). A clever plan of idea used 
to escape, avoid, or conceal something <a subter- 
fuge to avoid liability under a statute>. + 


subterfuge arrest. See ARREST. 
subterranean water. See WATER. 


subtraction. 1. The process of deducting one number 

from another number to determine the difference. 

2. Hist. The act of neglecting a duty or service that 

one party owes to another, esp. one that arises out of 
land tenure. 

omens on which Is the fifth species of injuries ~~ ng @ 

any suit, aut, custom, or service to ‘another, withdraws oF 


Ms 


. Subtraction h 
is remediable by due course of law: but 
according to the nature of the services; whether they be 


subtraction of conjugal rights 


due by virtue of any tenure, or by custom only.” 3 William 
Blackstone, Commentaries on the Laws of land 230 


subtraction of conjugal rights. Hist. The act of a 
husband and wife unlawfully living apart. 


subtrahend (sab-tre-hend). In a mathematical equa- 
tion, the amount subtracted from another number 
(the minuend) to arrive at a remainder or balance. @ 
The term is used in law in a variety of accounting 
contexts. Cf. MINUEND. 


suburbani (sab-ar-bay-nt), 2. (Latin) Hist. Husband- 
men, 


subvention {sab-ven-shan). A grant of financial aid or 
assistance; a subsidy. (Cases: United States $82. 
C.J.S. United. States § 155.] 


subversion. Therptocess-of ‘overthrowing, destroying, 


<subversion.offhe government>. 


or corrupting:*<subversion of legal : principles> 


“Subversion rah succeed where dl has failed, Sub- 
version exceeds the bounds of that It 

methods which diplomacy abhors; it does not wince at 
assassination, riot, pilage, and arson, leves these to 
be useful In the attainment Subversion ts a form 


of war, It may include the use of propaganda ... 
thinking and acton of influentizt 


Of pibvarion las ontoped the tsctnicee oaithe f 

é -Mmanipu- 
lation of mobs to a high degree." T. Wyckoff, War by 
Subversion, 58 S. Atiantic Q. 36 (1960). 


“Prior to World War Il, subversive activities were thought to 

eC ee ee ee aoe con 

political ends of fomenting civil In another state or by 
the established 


supporting rebellion against 
Trent of cnolier siete by Giving © e rebels les of 
fee aw ogaes rote: aie eaten ta 

In shag 2 
aid 1 arenas .... By the beginning of World War Il, 
the concept of subversion had 
the attempt of one state to waaken or overthrow the goverm- 
Saas oa eerie et only neuived Goa 

° lo- 

meatic policy of thelr own ment and willin ly served 
as clandestine instruments In the conduct of an state's 


of modem Ideo!- 


. specific 

Van Wynen Thomas & A.J. dt, 
Aggression in international Law 72-73 (1972). . 
“Today, the. temm.subversion designates all illegal activities, 
whether direchibrindirect, overt or cavert, comicted under 
the auspices, of a state and designed to overthrow the 
established govemnment or ey eae the public order of 
another state. Subversion com! , political, 

, and economic actions, as weil as mi or 
paaniiy operations, and it fs generally a sustained, 
long-run, {ntermeshed, and coordinated process. Conse- 
quently, it is usually Impossible to place acts cf subversion 
Into neat little categorical definitions. Subversion, belng a 
technique of opportunity, is successful mainly tn areas 
were portal and pot revolution ts at least incipient.” id. 


Subversive Activities Control Act of 1950. See atccar- 
RAN ACT. 


subversive activity. A pattern of acts designed to 
overthrow a government by force or other illegal 
means. 


subversive propaganda. See pROPAGANDA. 
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successful party. See prevailing party under PARTY (2). 


successio (sok-sesh-ee-oh), n. [Latin] Roman law. A 
succession to something, as to an estate by will or by 
the laws of intestacy. 


successio in universum jus (sak-ses(h]-ee-oh in yoo-ni- 
ver-sam jas). [Latin “succession to universal right’) 
Roman law. The succession on death to the entiret 


of a deceased person's assets and liabilities. See §f 


las jacens under HEREDITAS. 


succession, n. 1, The act or right of legally or officially } 
taking over a predecessor's oflice, rank, or duties. 2. § 


The nik arte of rights or ee eat td inheritance 
under the laws of descent and distribution; pescent 
a). [Cases: Descent and Distribution 1-43. C.J.S. 


Conflict of Laws §§ 71, 84; Descent.and Distribution 
na Right of Privacy and Publicity § 42.) — suc- 


- intestate succession. 1.-The method-used to distrib- § 


ute property owned by a person who dies without 
a va 
descent. — Also termed heredi 


Descent and Distribution 8§ 23-49.] 


irre, 
voring certain persons or 


person. 


lucrative succession. Scots law. See PRAECEPTIO HAERE- §f 


DITATIS. 


natural succession. 

rsons, as in descent on the death of an ancestor. 
Cases: Descent and Distribution €=20-43. CJ.S. 
Descent and Distribution §§ 23-—49.] 


testamentary succession. Civil law. Succession re- 
sulting from the designation of an heir in a testa- 
ment executed in the legally required form. 
[Cases: Descent and Distribution $44. C.J.S. De- 
scent and Distribution 3° 50.) ace 


testate succession. Thé: passing of rights or proper- 
2 by will. Cf. intesfate:succession. (Cases: Wills 1. 
JS. Wills §§ 1, 3, 174.] 


universal succession. Succession to an entire estate 
of another at death. @ This type of succession 
carries with it the predecessor's liabilities as well as 
assets. Originally developed by Roman law and 
later continued by civil law, this concept has now 
been widely adopted as an option endorsed and 
authorized by the Uniform Probate Code. La. Civ. 
Code art. $506(28). 


vacant succession. Civil law. 1. A succession that 
fails either because there are no known heirs or 
because the heirs have renounced the estate. 2. An 
estate that has suffered such a failure. See escHEAT. 
3. The right by which one group, in replacing 
another group, acquires all the goods, movables, 


d will. 2. Succession by the common law of § 
succession; descent § 
and distribution. See nESCENT (1). Cf. lestate succession. f 
[Cases: Descent and Distribution @20-438. C.J.S. 


r succession. Succession by special laws ta- §f 
the state, rather than § 
heirs (such as testamentary heirs) under the ordi- § 
nary laws of descent. [Cases: Descent and Distribu- § 
tion 1. CJ.S. Descent and Distribution §§ 1-5.) 


legal succession. The succession established by law, § 
usu. in favor of the nearest relation of a deceased § 


Succession between natural §f 


7: 
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and other chattels of a corporation. (Cases: Corpo- 
rations 445.1. C.J.S. Corporations § 657.] 4. The 
continuation of a corporation's legal status despite 
changes in ownership or management. — Also 
termed artificial succession. (Cases: Corporations 
1.1. C.J.S. Corporations § 2.] 


perpetual succession. The continuous succession of 

a corporation — despite changes in shareholders 

and officers — for as long as the corporation 

legally exists. [Cases: Corporations €36. C.].S. 

Corporations § 52.] 
“As a general rule, the words ‘ succession,’ a8 
used intcharters, often fn foviacion otiva further provision 
timiting the-period of te existence to a certain num- 
ber of years, mean ng more than that the corporation 
shall’ have-continuous and uninterrupted succession so 
long .as tt:shall ‘continue to exist as a corporation, and are 
not intended to define Its duration.” 18 Am. Jur. 2d Como- 
rations § 69, at 863 (1985). ' 

successional, adj. Of or relating to aduiring tights or 
property by inheritance under the laws of descent 
and distribution. 


succession duty. See puTy (4. ‘ 
succession tax. See inheritance tax (1) under TAX. 


successio praedilecta (sok-ses[h]-ee-oh pree-di-lek-ta). 
{Law Latin) Hist. A preferred succession; a succes- 
sion that the testator prefers. 


successive, adj. 1. Archaic. (Of an estate) hereditary. 2. 
(Of persons, things, appointments, etc.) following in 
order; consecutive. 


successive polygamy. See POLYGAMY (2). 
successive tortfeasors. See TORTFEASOR. 


successive-writ doctrine. Criminal procedure. The prin- 
ciple that a second or supplemental petition for a 
writ of habeas corpus may not raise claims that were 
heard and decided on the merits in a previous 
petition. Cf. ABUSE-OF-THE-WRIT DOCTRINE. 


successor. 1. A person who succeeds to the office, 
rights, responsibilities, or place of another; one who 
replaces or follows a predecessor. 2. A corporation 
that, through.<amalgamation, consolidation, or other 
wassumption of:interests, is vested with the rights and 
duties of an earlier corporation. [Cases: Corpora- 


© Stions €445.1,°589-590. -C.J.S. Corporations §§ 657, 


309-810.) “ 


particular successor. Civil law. One who succeeds 
to rights and obligations that pertain only to the 
property conveyed. 


singular successor. One who succeeds to a former 
owner's rights in a single piece of property. 

statutory successor. One who succeeds to the assets 
of a corporation upon its dissolution; specif., the 
person to whom all corporate assets pass upon a 
Ba ti dissolution according to the statute 
of the state of incorporation applicable at the time 
of the dissolution. Restatement (Second) of 
Conflict of Laws § 388 cmt. a (1971). [Cases: Cor- 
porations 619. C.J.S. Corporations §§ 863-865.) 


universal successor. 1. One who succeeds to all the 
rights and powers of a former owner, as with an 
intestate estate or an estate in bankruptcy. 2. Loui- 
siana law. An heir or legatee who succeeds in the 


sue-and-labor clause 


entire estate of the deceased or a specified portion 

of it, rather than by particular title as legatee of a 
specific thing. @ A universal successor succeeds in 
all of the decedent’s rights and charges, whereas 
the particular legatee succeeds only to the rights 
and charges pertaining to the bequeathed thing. 
La. Civ. Code art. 3506(28). 


successor agent. See AGENT (2). 
successor fiduciary. See FIDUCIARY. 
successor guardian. See GUARDIAN. 


successor in interest. One who follows another in 
ownership or-control ofproperty=@ A successor in 
interest retains the same-rights.as-the original own- 
er, with no change in substance. +: 


successor titulo lucrativo post-contractum debitum (sak- 
ses-or for -or] tich-a-loh loo-kre-t-voh pohst ken- 
trak-tam deb-i-tam). [Law Latin] Hist. A successor 
under a lucrative title after debt has been contract- 
ed. 


successor trustee. See TRUSTEE (1). 


sucesién legitima (soo-se-syon lay-hee-tee-mah). Span- 
ish law. The process of regular inheritance, the rules 
of which may not be altered by will. See Ortiz De 
Rodriguez v. Vivoni, 201 U.S. 371, 376-77, 26 S.Ct. 
475, 476 (1906). 


such, adj. 1. Of this or that kind <she collects a 
variety of such things>. 2. That or those; having just 
been mentioned <a newly discovered Fabergé egg 
will be on auction next week; such egg is expected to 
sell for more than $500,000>. 


sudden-and-accidental pollution exclusion. See pollu- 
tion exclusion under EXCLUSION (8). 


sudden-death jurisdiction. Wills & estates. A jurisdic- 
tion in which a will once revoked cannot be revived, . 
and instead must be reexecuted. See REVIVAL (2). 


sudden-emergency doctrine. See EMERGENCY DOCTRINE 
(a. 


sudden heat: See HEAT OF PASSION. 
sudden heat and passion. See HEAT OF PASSION. 
sudden heat of passion. See HEAT OF PASSION. 


sudden-onset rule. The principle that medical testi- 
mony is unnecessary to prove causation of the obvi- 
ous symptoms of an injury that immediately follows 
a known traumatic incident. (Cases: Damages 
@185(1). C.J.S. Damages §§ 308-310.] 


sudden passion. See NEAT OF PASSION, 
sudden-peril doctrine. See EMERGENCY DOCTRINE (1). 
sue, vb. To institute a lawsuit against (another party’). 


sue-and-labor clause. Marine insurance. A provision 
establishing that the marine insurer will cover the 
costs incurred by the insured in protecting the cov- 
ered property from damage or minimizing actual 
damages to the property. @ The clause generally 
requires the insurer to “sue and labor” to protect 
the insured party’s interests. — Also termed rescue 
clause. (Cases: Insurance $2195, 2245(2). C.J.S. /2- 
surance §§ 1118, 1215.) 


loss occurs, the underwriter may become lable for 
more than the policy amount, which limits only a claim for 
boas of cr dirmage th Ses goes oF veree curs or eoed 
ora acl! of Admiralty § 2-10, at 75 (2d 


sue facts. Facts that determine whether a party should 
bring a lawsuit; esp., facts determining whether a 
shareholder-derivative action should be instituted 
under state law. 


sue out, vb: To apply to a court for the issuance of (a 
:_, Court order or writ). 
¢ (swer-ta). Spanish law. 1. Chance; destiny; fate. 
ya? Land within a municipality's boundaries, reserved 
$f or cultivating or planting because of its proximity to 
water. © This.term appears in the caselaw of states 
that were formerly Spanish or Mexican possessions. 
suffer, vb. 1. To experience or sustain physical or 
emotional pain, distress, or injury <suffer grievous- 
ly><suffer damages>. (Cases; Damages 3], 


9.10, 50.10. CIS. es 88 92, 95, 98-104; Torts 
§§ 67-79, 82--83.] 2. To allow or permit (an act, etc.) 
<to suffer a default>. 


sufferance (saf-or-ants or sof-rants;. 1. Toleration; 
passive consent. 2. The state of one who holds land 
without the owner's permission. See tenancy at suffer- 
ance under TENANCY. 3. A license implied from the 
omission to enforce a right. 


sufferance wharves. Hist. English law. Wharves desig- 
nated by the Commissioner of the Customs to re- 
ceive goods before any duties must be paid. 


sufferentia pacis (sof-a-ren-shee-e pay-sis), n. [I atin] A 
grant of peace; a truce; an armistice. 


suffering a recovery. Hist. A conveyor's act of allow- 
ing, for the eal are of a conveyance, a fictitious 
action to be brought by the conveyee and a judg- 
ment to be recovered for the land in question. 


sufficiency of disclosure. See ADEQUACY OF DISCLOSURE. 


sufficiency-of-evidence test. Criminal procedure. 1. The 
guideline for a grand jury considering whether to 
dict a suspect: if all the evidence presented were 
contradicted and unexplained, it would warrant a 
nviction by the fact-trier. (Cases: Indictment and 
Anformation @10.2. CJ.S. Indictments and Informa- 
fions § 21.] 2. A standard for reviewing a criminal 
conviction on appeal, on whether enough 
evidence exists to justify the fact-trier’s finding of 
guilt beyond a reasonable doubt. — Also termed 
sufficiency-of-the-evidence test. [Cases: Criminal Law 
S>1159.2(7).] 
sufficient, adj. Adequate; of such quality, number, 
force, or value as is necessary for a given purpose 
<sufficient consideration> <suffident evidence>. 


sufficient cause. 1. See good cause under CAUSE (2). 2. 
PROBABLE CAUSE. 
sufficient consideration. See CONSIDERATION (1). 


sufficient evidence. See satisfactory evidence under £vI- 
DENCE. 
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(saf-re-gen). A titular bishop ordained to 
assist a bishop of the diocese in the church business; 
a deputy or assistant bishop. @ Suffragans were 


originally appointed only to replace absent bishops 
ch gon Pie y P P 


ere called chorepiscopi (“bishops of the coun- 
ty”), as distinguished trom the regular bishops of the 
city or see. 


suffrage (sof-rij). 1. The right or privilege of casting i 
vote at a public election. — Also termed right to vote. 
[Cases: Elections @1. C.J.S. Elections §§ 1(1, 10), 2.) 


“In the United States suffrage is a privilege, franchise or 
trust conferred ‘ r 


2. A vote; the act of voting. 


suffragium (so-fray-jee-em), n. [Latin] Roman law. 1, A 
vote; the right to vote. 2. A recommendation of 
someone for a special privilege or office. 


suggested retail price. See price. 
ility, n. The readiness with which a person 
accepts another's suggestion. — suggestible, adj. 
su, io falsi (sag-jes-tee-oh fal-st or fawl-si). [Latin] A 
Tepresentation or misleading suggestion. Cf. 
SUPPRESSIO VERI. 


estion, n. 1. An indirect presentation of an idea 
<the client agreed with counsel's suggestion to re- 
word the warranty>. 2. Procedure. A statement of 


some fact or circumstance that will materially aflect ' 


the further proceedings in the case <suggestion for 


os 
+ ce ON, RN OLA 1A EE AINE HO Hace PR 8 OLLI CHE YI Aa rt 


eee aber mE IMME a we 


rehearing en banc>. 3. Archaic. Wills & estates. UNDUE: 


INFLUENCE. — suggest (for senses 1 & 2), vb. 
suggestion of bankruptcy. A pleading by which a 
party notifies the ane That the party hiss filed for 
ecb d and that, because of the automatic stay 
provided by the bankruptcy laws, the court cannot 
take further action in the case. (Cases: Bankruptcy 
$3418. C.J.S. Bankruptcy § 102.) 


8 ion of death. A pleading filed. by a ,or 
ugeest pleading y a party 


arty’s representatives, by which the court is 
notified that .a party to a suit has died. [Cases: 


Parties 61. C.J.S. Parties §§ 80-83:]: 

suggestion of error. An objection made by a toa 
anit indicating that the court has heh aie an 
error or that the party wants a rehearing of a 
particular issue. (Cases; Appeal and Error @=758, 
829; Criminal Law €°1133. C.J.S. Appeal and Error 
§§ 612-613, 676; Criminal Law § 1702.] 


suggestion on the record. A formal written or oral 
statement informing the court of an important fact 
that may require a stay of proceedings or affect the 
court's decision. @ Suggestions on the record include 
suggestion of bankruptcy, suggestion of death, and 
suggestion of error. 


suggestive interrogation. See LEADING QUESTION. 


suggestive mark. See suggestive trademark under TRADE- 
MARK. 
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suggestive name. See suggestive trademark under TRADE- 
MARK. 


suggestive question. See LEADING QUESTION. 
suggestive trademark, See TRADEMARK. 
sui. See SUI HEREDES. 


suicide, n. 1. The act of taking one’s own life. — Also 
termed self-killing, self-destruction; self-slaughter;, self- 
murder, felony-de-se, death by one’s own hand. (Cases: 
Suicide ©]. C.J.S. Suicide §§ 2-5, 11.] 


assisted suicide. The intentional act of providing a 
eer withthe medical means or the medical 

nowledgéjfo ‘commit ‘silicide. — Also termed as- 
sisted self-determination;-(when a doctor provides the 
means) phjsitian-assisted suicide. Cf. EUTHANASIA. 
(Cases: Suicide 3. C.J.S. Suicide §§ 8-12.] 


attempted suicide. An unsuccessful suicidal act. 
(Cases: Suicide 2. C.J.S. Suicide § 6-7.] 


physician-assisted suicide. See assisted suicide. 
police-assisted suicide. See suicide-by-cop. 


suicide-by-cop. Slang. A form of suicide in which 
the suicidal person intentionally engages in life- 
threatening behavior to induce a police officer to 
shoot the person. @ Frequently, ihe decedent at- 
tacks the officer or otherwise threatens the officer's 
life, but occasionally a third person's life is at risk. 
A suicide-by-cop is distinguished from other police 
shootings by three elements. The person must: (1) 
evince an intent to die; (2) consciously understand 
the finality of the act; and (3) confront a law- 
enforcement official with behavior so extreme that 
it compels that officer to act with deadly force. — 
Also termed police-assisted suicide, victim-precipitated 
homicide. 

2. A person who has taken his or her own life. — 

Also termed felo-de-se; felon-de-se; felon of oneself. — 

suicidal, adj. 


_ suicide clause. /nsurance. A life-insurance-policy provi- 


sion either excluding suicide as a covered risk or 
limiting the insurer's liability in the event of a sui- 
cide to the total premiums paid. (Cases: Insurance 
2484. CJ.S." Insurance 88 989-991, 1178-1179.] 
suicide letter of credit. See clean letter of credit under 
LESTER OF CREDIT. 
sui generis (s[y]oo-t or soo-ee jen-o-ris). [Latin “of its 
own kind”] Of its own kind or class; unique or 
eculiar. @ The term is used in intellectual-property 
law to describe a regime designed to protect rights 
that fall outside the traditional patent, wademark, 
copyright, and trade-secret doctrines. For example, 
a data may not be protected by copyright law if 
its content is not original, but it could be protected 
by a sui generis statute designed for that purpose. 


suit heredes (s[yloo-1 he-ree-deez). [Latin] Roman law. 
One's own heirs. — Also spelled sui haeredes. — 
Often shortened to sui. See suUs HERES. 


“tf a man died without a will, his property went to his su/ 


heredss (own heirs, direct heirs), that Is, to the persons who 
eeeuer under his , but were reisased from 
tt by death. tf he adopted as son a person not 


sult 


connected with him by birth, that person was inciuded 
among the su/ heredes, on the other hand, a son by birth 
whom he had emancipated was ... excluded from the sui 
heredes ...." James Hadley, Introduction to Roman Law 
134 (1881). 
sui juris (s[y]oo-1 or soo-ee joor-is). [Latin “of one’s 
own right; independent’) I. Of full age and capaci- 
ty. 2. Possessing full social and civil rights. 3. Roman 
law. Of or relating to anyone of any age, male or 
female, not in the postestas of another, and therefore 
capable of owning property and enjoying private-law 
rights. @ As a status, it was not relevant to public law. 


sui potens (s[y]oo-1 poh-tenz). [Lajin] Hist. Able to do 


. something, as in to enter.a contract. - 


suit. Any proceeding by “4 party“r parties against 
another in a court of law; case G): — Also termed 
lawsuit; suit at law. See ACTION (4). 


ancillary suit (an-sa-ler-ee). An action, either at law 
or in equity, that grows out of and is auxiliary to 
another suit and is filed to aid the primary suit, to 
enforce a prior judgment, or to impeach a prior 
decree. — Also termed ancillary bill; ancillary pro- 
ceeding, ancillary process. (Cases: Federal Courts 
20.1.) 


blackmail suit. A suit filed by a party having. no 
genuine claim but hoping to extract a favorable 
settlement from a defendant who would rather 
avoid the expense and inconvenience of litigation. 


class suit, See CLASS ACTION. 
derivative suit. See DERIVATIVE ACTION (1). 


frivolous suit. A lawsuit having no legal basis, often 
filed to harass or extort money from the defen- 
dant. (Cases: Action 8; Costs 2; Federal Civil 
Procedure €°2767. C.J.S. Actions §§ 34-35, 37; _ 
Costs §§ 2-3, 8-9.] : 


official-capacity suit. A lawsuit that is nominally 
against one or more individual state employees but 
that has as the real party in interest the state or a 


locaf'Zovernment. CI. personal-capaicity suit. 

onal. suit. An action to impose person- 
al, individual liability on a.government officer. Cf. 
official-capacity suit. . 
petitory suit. See petitory action under ACTION (4). 


plenary suit (plee-na-ree or plen-o-ree). An action 
that proceeds on formal pleadings under rules of 
procedure. Cf. summary proceeding under PROCEED- 
ING. 


sham suit. See sham action under ACTION (4). 


strike suit. A suit (esp. a derivative action), often 
based on no valid claim, brought either for nui- 
sance value or as leverage to obtain a favorable or 
inflated settlement. (Cases: Corporations $>214.] 


suit at law. A suit conducted according to the 
common law or equity, as distinguished from stat- 
utory provisions. © Under the current rules of 
practice in federal and most state courts, the term 
etvil action embraces an action both at law and in 


sultable 


equity. Fed. R. Civ. P. 2. See action at law under 
ACTION (4). 


suit in equity. A civil suit stating an equitable claim 
and asking for an exclusively equitable remedy. — 
Also termed action in equity. 


suit of a civil nature. A civil action. See civil action 
under ACTION (4). 


suitable, adj. (Of goods, etc.) fit and appropriate for 
their intended purpose. 

suttas ty po-e tas); n. [Law Latin] The status of a 
proper heir. 

suit for exoneration. A suit in equity brought by a 
sure to compel the debtor to pay the creditor. @ If 
the debtor has acted fraudulently and is insolvent, a 
suit for exoneration may include further remedies to 
ensure that the debtor's assets are applied equitably 
to the debtor's outstanding obligation:. .— Also 
termed sxuit to compel ent. [Cases: Principal 
Surety 179. C.J.S. Principal and Surety § 227.) 

suit money. Attorney's fees and court costs allowed or 
awarded by a court; esp., in some jurisdictions, a 
husband's payment to his wife to cover her reason- 
able attorney's fees in a divorce action. (Cases: Di- 
vorce 221. C.J.S. Divorce 8§ 343-344.] 


suitor. I. A party that brings a lawsuit; a plaintiff or 
petitioner. 2. An individual or company that seeks to 
take over another company - 


Suitors’ Deposit Account. An account consisting of 
suitors’ fees paid in the Court of Chancery that, by 
the Chancery Act of 1872, were to be invested in 
government securities bearing interest at 2% per 
annum on behalf of the investing suitor, unless the 
suitor directed otherwise. 


Suitors’ Fee Fund. Hist: A fund consisting largely of 
fees generated by the Court of Chancery out of 
which the court officers’ salaries and expenses were 
paid. @ In 1869 the fund was transferred to the 
ponent for the Reduction of the National 
Debt. 


suit papers. See COURT PAPERS. 


suit pro laesione fidei (proh lee-zhee-oh-nee fi-dee-1), 
n. [Latin “for. injury to faith”) Hist. Eccles. law. A suit 
in ecclesiastical court for vines offenses against 
conscience, nonpayment of debts, or a breach of 
contract, esp. an oral contract made-by oath. 

Suits in Admiralty Act. A 1920 federal law giving 
injured parties the right to sue the government in 
admiralty. 46 USCA app. §§ 741-752. [Cases: Unit- 
ed States €78(7).] 


suit to compel payment. See surT FOR EXONERATION. 
suling. See SwoLinc. 


sum. 1. A quantity of money. 2. English law. A legal 
summary or abstract; a compendium; a collection. @ 
Several treatises are called sums. 


sum certain. 1. Any amount that is fixed, settled, or 
exact. 2. Commercial law. In a negotiable instrument, 

_ @ sum that is agreed on in the instrument or a sum 
that can be ascertained from the document. [Cases: 
Bills and Notes 157. C.J.S. Bills and Notes; Letters of 
Credit § 135.] 
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summa injuria (sem-a in-joor-ee-s). [Latin] The great- 
est injury or injustice. 

summa necessitate (som-o ni-ses-o-tay-tee). [Latin] Hist. 
In extreme necessity. See NECEssITY. 


summa potestas (som-o po-tes-tas), n. [Latin “sum or 
totality of power] The final authority or power in 
government. 


summary, adj. 1. Short; concise <a summary account 

of the events on March 6>. 2. Without the usual 

formalities; esp., without a jury <a summary trial>. 

3. Immediate; done without delay <the new weapon 

was put to summary use by the military>. — sum- 
ly (sem-or-o-lee or sa-mair-a-lee), adv. 


summary, n. 1. An abridgment or brief. 2. A short 
out the-formality of a full 


under SUMMARY JUDGMENT. 
summary conviction. See CONVICTION. 
summary court-martial. See COURT-MARTIAL. 
summary disposition. See sUMMARY JUDGMENT. 
summary eviction. See EVICTION. 


judgment. A judgment granted on a claim 
or defense about which there is no genuine issue of 
material fact and upon which the movant is entitled 
to prevail as a matter of law. © The court considers 
the contents of the pleadings, the motions, and 
additional evidence adduced by the parties to deter- 
mine whether there is a genuine issue of material 
fact rather than one of law. This procedural device 
allows the speedy disposition of a controversy with- 
out - need oe Fed. R. Civ. P. 56. — Also 
termed summary disposition; 7 ent on the pleadings. 
See jupcMenT. [Cases: real Civil ocdine 
2461-2559; Judgment 178-190. C.J.S. Copy- 
A and Intellectual Property § 81; J 
§§ 243-274; Libel and Slander; Inyurious F 
§ 184.) 


partial summary judgment. A summary judgment 
that is limited to certain issues in a case arid «hat 


disposes of only a portion of the whole case. — 
-vAlso termed summary adjudication. (Cases: Federal 
- ‘Civil Procedure @°2557; Judgment ¢181(14). 
CJS. Judgments §. 246.] tig 7 i 
summary-judgment motion, Se¢ MOTION FOR SUMMARY 
JUDGMENT. 
summary jurisdiction. See jURISDICTION. 


summary jury trial. See TRIAL. 


summary of argument. 1. SUMMARY OF THE ARGUMENT. 2. 
PRELIMINARY STATEMENT. 


Summary of Commentary on Current Economic Con- 
ditions by Federal Reserve District. See BEIGE BOOK. 


summary offense. 1. OFFENSE (1). 2. MISDEMEANOR (1). 


summary of the argument. The part of a brief, esp. an 
appellate brief, in which the advocate condenses the 
argument to a précis or synopsis, directing the court 
to the heart of the argument on each point. © A 
summary typically runs from one to four pages. — 
Also termed summary of argument. 
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“A summary of the argument, suitably paragraphed. The 
summary should be a clear and concise condensation of 
the argument made In the body of the brief; mere repetition 
of the headings under which the argument ts arranged Is 
not sufficient." Sup. Ct. R. 24.1(h). 


summary of the invention. Patents. In a U.S. patent 
application, the section that describes the nature, 
operation, and purpose of the invention in enough 
detail that the examiner and anyone oe e 
patent literature for prior art can understand the 
unique character of the invention. (Cases: Patents 
99, C.J.S. Patents § 139.] 


summary plan description. Under ERISA, an outline 
of an employee benefit-plan, containing: such infor- 
mation as the identity of the plan administrator, the 
requirements,for eligibility and participation in the 
plan, circumstances that.may result in disqualifica- 
tion or denial of benefits, and the identity of any 
insurers responsible for financing or administering 
the plan. @ A summary plan description must gener- 
ally be furnished to all employee-benefit-plan partici- 
pants and beneficiaries. 29 USCA § 1022. — Abbr. 
SPD. (Cases: Pensions €47. C.J.S. Pensions and Re- 
tirement Plans aud Benefits §§ 31-33.) 


summary procedure. See SHOW-CAUSE PROCEEDING. 
summary proceeding. See PROCEEDING. 
summary process. Sce PROCESS. 


summary trial. See summary proceeding under PROCEED- 
ING. 


summation. See CLOSING ARGUMENT. 
summer associate. See CLERK (4). 
summer clerk. See CLERK (. 

e 


summing up. 1. CLOSING ARGUMENT. 2. English law. A 
judge's review of the key points of evidence present- 
ed in a case and instructions to the jury on the lew it 
is to apply to the evidence. @ The judge's summing 
up follows the advocates’ closing speeches. — sum 
up, vb. 


¢ 


summo jure (sam-oh joor-ee). [Latin] Hist. In the high- 
estright. ~. # 

summon, vi, To command (a person) by service of a 
summons to appear in court. — Also termed sum- 
mons. (Cases: Witnesses @°7. C.J.S. Witnesses 
§§ 20-22, 25.) — 

summoneas (so-moh-nee-es), n. [Law Latin “you are to 


summon”) Hist. A writ ordering a party to appear in 
court. 7 


summoner. Hist. A petty officer charged with sum- 
moning parties to appear in court. See NUNTIUS (3). 


“But process, as we are now to consider It, is the method 


taken by the law to compel a compliance with the original 

writ, of which the primary step Is by giving the party notice 

to obey it. This netice Is-given ... bys 7 isa 

warning to appear tn court ... given to the defendant by 

two of '8 messengers called summoners, either 

person or teft at his house or land.” im Blackstone, 
on the Laws of England 279 (1768). 


summonitio (sam-e-nish-ee-oh), n. [Law Latin fr. Latin 
summonere “to summon") Hist. A summons. 


summonitores scaccarii (som-on-o-tor-eez sko-kair-ee- 
1). [Law Latin] Hist. Exchequer officers who assisted 


Sunday law 


in revenue collections by summoning defaultérs to 
court. 


summons, n. 1. Formerly, a writ directing a sheriff to 
summon a defendant to appear in court. 2. A writ or 
process commencing the plaintiff's action and _re- 
quiring the defendant to appear and answer. [Cases: 
Federal Civil Procedure 40}; Process 7. C.J.S. 
Process §§ 2, 12.] 3. A notice requiring a person to 
appear in court as a juror or witness. [Cases: Wit- 
nesses €7. C.J.S. Witnesses §§ 20-22, 25.) 4. English 
law. The ea to a common-law judge upon 
which an order is made. PJ. summonses. 


alias summons. A second summjons issued after the 
original summons ‘has failed® for some reason. 
(Cases: Process €245. CJSEP §§ 24, 49.) 


John Doe summons. 1. A surmmons to a person 
whose name is unknown at the time of service. 
{Cases: Federal Civil Procedure €°401; Process 
28. CJ.S. Process § 13.] 2. Tax. Asummons from 
the Internal Revenue Service to a third party to 
provide information on an unnamed, unknown 
taxpayer with potential tax liability. — Also termed 
third-party record-custodian summons. [Cases: Internal 
Revenne ©4493-4517. C.J.S. Internal Revenue 
§§ 618-630.] - 


judgment summons. A process used by a judgment 
creditor to start an action against a judgment 
debtor to enforce the judgment. 


short summons. A summons having a response time 
less than that of an ordinary summons, usu. served 
on a fraudulent or nonresident. debtor. [Cases: 
Process 33. C.J.S. Process §§ 16-17.) 


third-party record-custedian summons. See John. Doe 
summons. 
summons, vb. 1. suMMoN. 2. To request (information) . 
by summons. 
an horible expression ‘summonsed for an offence’ (tum- 


the noun ‘summons’ into a verb) has now become 
acoe usage, but ‘summoned’ remains not only allow- 
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summum bonum (sem-em boh-nam: also suum-uum 
baw-nuum). (Latin) The greatest. good. 


summum jus (sam-am jas). [Latin] The highest law. 


sumner (som-nar), n. Hist. A summoning-officer, esp. 
in an ecclesiastical court. See sUMMONER. 


sum-of-the-years’-digits depreciation method. See pe- 
PRECIATION METHOD. 


sum le. An amount due; esp., the amount for 
which the maker of a negotiable instrument becomes 
liable and must tender in full satisfaction of the debt. 


sumptuary law (semp-choo-er-ee). 1. A statute, ordi- 
nance, or regulation that limits the os 
that people can make for personal gratification or 
ostentatious display. 2. More broadly, any law whose 
purpose is to regulate conduct thought to be immor- 
al, such as prostitution, gambling, or drug abuse. 


Sunday-closing law. See a1.vE Law. 
Sunday law. See 81.UF LAW. 


sundries 


sundries (sen-dreez). Miscellaneous items that may be 
considered together, without being separately speci- 
fied or identified. 


sundry (sen-dree), adj. Separate; diverse; various. 
sunk cost. See COsT (1). 
sunna., See FEMALE GENITAL MUTILATION, 


sunset law. A statute under which a governmental 
agency or program automatically terminates at the 
end of a fixed period unless it is formally renewed. 
[Cases: Administrative Law and Procedure @128.] 


sunshine committee. An official or quasi-official com- 
mittee whese  “seacagr> gs and work are open to 
public access. [ : Administrative Law and Proce- 
dure @ 124. C.J.S. Public Administrative Law and Pro- 
cedure § 19.) ; _ ; 

sunshine law. A statute requiring a governmental 
department or-agency ‘to ‘Its meetings or its 
records to public access. — termed open-meeting 
law; public-meeting law; open-door law. (Cases; Adminis- 
tralve Law and Procedure @°124; Records 
50-68. C.J.S. Public Administrative Law and Proce- 
dure § 19; Records §§ 93-131.] 


“wae nomine (s{y]oo-oh nom-o-nee). [Latin] In one’s 
own name. 


suo periculo. See SUB SUO PERICULO. 

SUP. abbr. sPECIAL-USE PERMIT. 

sup. cit, abbr. SUPRA CITATUM. 

sup. ct. abbr. SUPREME COURT. 

super (s[y]oo-poer). [Latin] Above; over; higher. 


su, aliquam nee fundi (s[y]oo-por al-i-kwam 

ce le fon-dt). [Law Latin] Hist. Upon any part of 
the land. 

super altum mare (s[y]oo-por al-tom mair-ee or mahr- 
san {Latin] On i ties ae 

super attentatis aut innovatis lite dependente (s[y}oo- 
per a-ten-tay-tis awt in-9-vay-tis lt-tee dee-pen-den- 
tee). [Law Latin] Hist. Concerning those things alleg- 
edly due during the pendency of the case. 


sa ‘0. Maritime law. A person specially employed 
and authorized ‘by a cargo-owner to sell cargo that 
has been shipped. and to purchase returning cargo, 
at the best possible prices; the commercial or foreign 
agent of a merchant. ee 
‘ ‘are. persons employed ercial 
See et oe, ec eae, or 
n se ‘ 
See ae Lous 


C) em- 
barked, and Loli home with them, and In this they differ 
from factors who ive abroad .... The 


su tio (s[y]oo-par-dek-shee-oh), n. [Latin] Roman 
. The obliteration of part of a will or other 
document by writing over something erased within 
it. Pl. superductiones (s[y]oo-por-dek-shee-oh-neez). 


super eisdem deductis (s[y]oo-por ee-is-dam di-dok-tis). 
(Law Latin] Hist. Upon the same grounds. 
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superfeudation. See suPERINFEUDATION. 


su us (s[y]oo-per-fish-ee-air-ee-as), n. (Latin 
5 pacar ba A person who had a hereditary and 
alienable right to a building on municipal or other 
public land, subject to the payment of an annual 


rent. @ In classical law this right was extended to. 


private land. Cf. eMpHYTEUSIS. 


spec (s[y]oo-per-fish-ee-eez or -fish-eez), n. 

{Latin “surface”] Roman & civil law. 1. The surface of 

the ground. 2. An improvement that stands on the 

surface of the ground, such as a building, other 

construction, trees, plants, or crops. 3. The right of a 
jarius. See SUPERFICIARIUS. 


Superfand. 1. The program that funds and adminis- 
ters the cleanup of hazardous-waste.sites through a 
trust fund (financed by taxes on.,petroleum and 

‘chemicals and a new tax.on crporsnons) created to 

Ry, for cleanup. pending reimbursement from the 

iable parties. -{Cases: Environmental.Law ¢>487.] 2. 

The popular name for the act that’ established this 

program — the Comprehensive Environmental Re- 

sponse, Compensation, and Liability Act of 1980 

(CERCLA). See cercta. 


open ere Hist. The granting. of one or more 
leuds out of a feudal estate. — Also termed superfeu- 
dation. Cf. SUBINFEUDATION. 
“Whatever may be the view of its origin and 
nature, the best mode ved to ourselves 
feudal basis, 


sto bogin wih the to consider 


th cine wyatt” Hon S. Maine, Ancient Law 88 
8 apex C) .”” Henry S. 5 
(17th ed. 1901). 


superinstitution. Eccles. law. The investiture of one 
person in an office that already has an incumbent. as 
i two individuals claim a benetice by adverse 
ates. 

superintendent. A person with the power to direct 
activities; a manager. 

superintending control. See CONTROL. 

superior, adj. (Of a rank, office, power, etc.) higher; 


superior agent. See high-managerial agit, under AGENT 
@). oo ads 

superior commissioned officer. See OFFICER (2). 

superior court. See CourT. 


superior fellow servant. See FELLOW SERVANT. 


superior force. 1. FORCE MAJEURE. 2. ACT OF GOD. 3. VIS 
MAJOR. 

superior knowledge. See KNOWLEDGE. 

superior servant. See superior fellow servant under FEL- 
LOW SERVANT. 

superior-servant doctrine. See FELLOW-SERVANT RULE. 

superjurare (s[y]oo-par-juu-rair-ee). [Latin “to over- 
swear”) Hist. To swear too strenuously. ® This de- 
scribes the situation in which an obviously guilty 
criminal attempted to avoid conviction by producing 


a a ams eS FO 


: 


: 
| 
| 


oaths of several parties but was convicted by an 
overwhelming number of witnesses. 


super jure naturae alendi liberos (s[y]oo-par joor-ee 
ne-tyoor-ee e-len-di lib-ar-ohs). [Law Laun] Hist. On 
the ground of natural law, obligating persons to 
support their children. 


superlien. A  pabebpeanactd lien that is imposed on a 
property whose condition violates environmental 
and public-health and public-safety rules and that 
has priority over all other liens, so that the govern- 
ment can recover public funds spent on cleanup 
operations. @ A statutory lien is superior to all exist- 
ing liens arid‘all later-filed liens on the same proper- 
ty. Superlitiis are sométimes granted to a state's 
environmeéntal-protectiotiagency. Several states — 
including “Arkansas, Connecticut, Massachusetts, 
New HampShire, New ‘Jersey, and ‘Tennessee — 
have enacted statutes creating superliens on proper- 
ty owned by a party responsible for environmental 
cleanup. See Lien. 


supermajority. See MAJORITY. 

su esmerarit hy Dope tee ee» n. 
Latin “persons above the number”] Roman law. 
Officials beyond the permitted number; esp., advo- 
cates who were unregistered and not attached to a 
particular bar. Cf. sraTutt. 


supernumerary witness. See WITNESS. 


superoneratio (s[yloo-par-on--ray-shee-oh). {Law Lat- 
in] Hist. 1. The act or practice of surcharging a 
common. 2. The placement of more cattle on a 
common than is allowed; overstocking. 


superoneratione pasturae. See DE SUPERONERATIONE PAS- 
TURAE. 

su ua ium (s[y]oo-per-plo-say-jee-om), n. [Law 
tse Hist. A surplus; a remainder. 

super praerogativa regis (s[y]oo-por pri-rog-9-ti-va 
ree-jis), n. [Law Latin] Hist. A writ against the king's 
tenant's widow for remarrying without royal permis- 
sion. 


superpriority., Bankruptcy. The special pony status 
granted by the court to.a creditor for extending 


credit to a debtor or trustee: that cannot obtain: 


unsecured crédit from a Willing lender. @ This prior- 
ity may be either an administrative claim outranking 
other administrative claims. or, if certain statutory 
requirements are met, a security interest in proper- 
ty. 11 USCA § 364(c)(1). (Cases: Bankruptcy 
3036. C.J.S. Bankruptcy §§ 201-202.) 


supersede, vb. 1. To annul, make void, or repeal by 
taking the place of <the 1996 statute supersedes the 
1989 act>. 2. To invoke or make applicable the 
right of superscdeas against (an award of damages) 
<what is the amount of the bond necessary to 
supersede the judgment a her?>. (Cases: Ap- 
ey and Error $9458, 460. C.J.S Appeal and Error 
§ 408-411.) — supersession (ior sense 1),n. __ 
supersedeas (soo-par-seed-ee-os), n, [Latin “‘you shall 
esist”] 1. A writ or bond that suspends a judgment 
creditor's powcr to levy execution, usu. pending 
appeal. — Also termed writ of supersedeas..2. See 
supersedeas bond under Bonp (2). [Cases: Appeal and 
Error 6458; Execution @158(2); Supersedeas @1. 


supervisory authority 


CJ.S. Appeal and Error §§ 408, 411; Executions 
§§ 155-156.) Pl. supersedeases (soo-par-see-dee-as- 
iz). 

supersedeas bond. See BOND (2). 

supersedere (s[y]oo-par-se-deer-ee). (Law Latin] Hist. 
SIST. 


“When creditors voluntarily a to sipome or sist difi- 
gence against their debtor for a ce in period, such an 

ment is called. a supersedere; and the same name is 
piven to Soy ee gct py which creditors are restrained 

doing diligence. A creditor who commits a breach of 
the supersedere, whether It be voluntary or judicial, is {lable 
to the debtor In damages.” John Trayner, Trayner’s Latin 
Maxims 691 (4th ed. 1894). nee 


superseding cause. See CAUSE (1)..5.° 
us #0 statuto (s[y]oo-por. sta-t{y]do-toh), n. (Law Latin] 
ist. A writ against tenants-in-chief who transferred 
their land without the king’s permission in violation 
of the Statute of Westminster II, chs. 12 & 13. 


super statuto de articulis cleri (s[y]oo-par sta-t[y]}oo- 
toh dee ahr-tik-ya-lis kleer-1), n. [Law Latin] Hist. A 
writ against a sheriff who unlawfully distrains goods. 


super statuto facto pour seneschal et marshal de roy 
s[y]oo-par sta-t[y]oo-toh fak-toh poor sen-e-shahl ay 
mahr-{o-jshah! do roy), n. [Law Latin] Hist. A-writ to 
restrain the court of the Marshalsea from interfering 
in matters outside its jurisdiction. 


super statuto versus servantes et laboratores (s[y]oo-per 
sto-t[y]oo-toh var-sas sar-van-teez et lab-sr-o-tor-eez), 
n. [Law Latin] His!. 1. A writ against someone who 
employs laborers who unlawfully left former employ- 
ments. 2. A writ against a person who refused to 
work at the required wage. ba? 


superstitious use. Sec USE (1). 


supervening cause. See intervening cause under CAUSE 
(1). 


supervening impossibility. See impossiBILITY. . 


su g negligence. See subsequent negligence un- 
et NEGLIGENCE. 


supervening-regligence : doctrine... Sec LAST-CLEAR- 
‘GHANCE DOCTRINE. : 1 ape 


supervised visitation. See vistTATION? 


supervision, n, The act of managing, directing, or 

_ Overseeing persons or projects..——- supervise, vb. — 
supervisory (soo-por-vi-z2-ree), adj. 

supervision order. See ORDER (2). : 


supervisor, n. 1. One having authority over others; a 
manager or overseer. © Under the National Labor 
Relations Act, a supervisor is any individual havin 
authority to hire, transfer, suspend, lay off, recall, 
promote, discharge, discipline, and handle griev- 
ances of other employees, >y exercising indcpend¢nt 
judgment. 2. The chief administrative officer of a 
town or county. [Cases: Counties 41. C.J.S. Coun- 
ties § 64.] — supervisorial (soo-per-vi-zor-ee-al), adj. 

supervisory authority. Military law. An officer who, 

_exercising general court-martial jurisdiction, reviews 
summary and spécial court-martial trial records after 
the convening authority has reviewed them. [Cases: 
ey Justice 1380. C.J.S. Military Justice §§ 434, 


supervisory control 


control. The control exercised by a high- 
er court over a lower court, as by prohibiting the 
lower court from acting extrajurisdictionally and by 
reversing its extrajurisdictional acts, See MANDAMUS. 
[Cases: Courts 207.) 


supine negligence. See advertent negligence under NEC- 
LIGENCE. 


supplanting limitation. See LinrrATION. 


supplemental, adj. Supplying something additional; 
ading what is locking: <supplemental rules>. 


supplemental affidavit. See aFriDAvrr. 


supplemental agreement. See side agreement under 
AGREEMENT. 


supplemental bill, See Brie (2). 


supplemental bill in the nature of bill of review. See 
in the nature of a bill of review under BILL (3). 


supplemental claim. See CLAIM «). 
supplemental complaint. See COMPLAINT. 


plemental declaration. Patents. A sworn document, 
wie after the U.S. Patent and Trademark Offlice 
allows a patent's issuance. See PATENT APPLICATION. 


supplemental jurisdiction. See suRIsDICTION. 
supplemental-needs trust. See TRUST. 
supplemental pleading. See PLEADING (1). 


supplemental . Trademarks. A roll of trade- 
marks that are ineligible for listing on the Principal 
Register because they are not distinctive. @ Marks on 
the supplemental list are not protected by trademark 
law, except to the extent that the listing may bar the 
registration of similar marks. The listing may be 
required, however, for a mark to be registered in 
other countries. 15 USCA § 1091. — termed 
Set register. (Cases: Trade Regulation $=151. 
CJ.S. Marks, Trade-Names, Unfair Competi- 
tion §§ 147, 153.) 
pe yc Rules for Certain Maritime and Admi- 
ty Claims. A supplement to ihe Federal Rules of 
Civil Procedure, setting out procedures for suits in 
admiralty and maritime law. 


Supplemental Security Income. A welfare or needs- 


based ibe pone roviding monthly income to the 
aged, blind, or Ksabled.e It is authorized by the 
Social Security Act. — Abbr. SSI. [Cases: Social a 


rity and Public Welfare @=135, 140.5, 175, CJ.S. 
Soctal Security and Public Welfare §§ 36-38, 42, 48-49, 
58-59, 61, 95.) 

supplemental surety. See surety. 

supplementary proceeding. See PROCEEDING. 

supplendo vices (se-plen-doh vi-seez). [Law Latin] Hist. 
By supplying the place. 

suppletory oath (sap-la-tor-ee). See OATH. 

suppliant (sap-lee-ant). One who humbly requests 
something; specif., the actor in a petition of right. 

“appease (sep-li-kay-shee-oh), 2. [Latin] Roman law. 

- A petition to the emperor requesting him to 

decide a case, not already before a court, in first 
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instance or, sometimes, to reopen a case in which no 
appeal is normally allowed. 
“Another mode was sy , patition to the Emperor 
when the question was a. 
dactded and not 


peatable ." WW, F 
of the Roman Private Law 671 (1912). 
2. A petition for a pardon on a first offense. 3. Hist. 
A pleading similar to a rejoinder. Pl. supplicationes 
(sep-li-kay-shee-oh-neez). 
ar tae (sop-li-kay-vit). Hist. A writ issued by the 
g's Bench or Chancery for taking sureties of the 
ce, obligating a person to be on good behavior 
or a specified period. © It is commonly directed to 
the justices. of the peace who are hesitant to inter- 
vene in their judicial capacities. See surety of the peace 
under SURETY. 


off 

ihe Laws of England 250 (1769). 
su um (sa-plish-ee-am), n. [Latin “atonement’] 
law. A punishment. @ Ultimum supplicium is the 

death penalty. 
supplier, n. 1. A person engaged, directly or indirect- 
ly, in the business of making a product available to 

consumers. 


“The supptier may be the seller, the manufacturer, or any- 


one else In the ci who makes the product available to 
the consumer.” 1 Jullan 8. McDonnell & Elizabeth J. Cole- 
man, Warranties %6.06[2], at 
6-33 (1891). 


2. A person who gives possession of a chattel for 
another's use or allows someone else to use or 
occupy it while it is in the person’s possession or 
control. 

supplies, n. 1. Means of provision or relief; stores 


“ss available for distribution. 2, In parliamentary pro- 


ceedings, the annual grant voted on by the House of 
Commons for maintaining the Crown and various 
public services. ed 
supply, n. The amount of goods produced or avail- 
le at a given price. 
aggregate supply. The total amount of goods and 
services generated in an economy during a specific 
period. 
supply curve. A line on a price-output graph showing 
e relationship between a good’s price and the 
quantity supplied at a given time. 
support, x. 1. Sustenance or maintenance; esp., arti- 
les such as food and agen 3 that allow one to live 
in the degree of comfort to which one is accustomed. 
See MAINTENANCE; NECESSARIES. 
“Generally speaking, the words ‘support’ and ‘maintenance’ 
are used syno! ‘0 refer to 


to refer to food, clothing and other 
conveniences, and ‘er, Including, In some cases, medi- 
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cines, medical care, nursing care, funeral services, edu- 
cation, and reasonable personal care, and the courtesies 


and kindness obtal between Individuats that 
have the same ties of blood In families of similar station as 
the contra les." 73 Am.Jur.2d Support of Persons 


§ 1, at 850-81 ¢ ed. 1974). 


2. One or more monetary payments to a current or 
former family member for the purpose of helping 
the recipient maintain an acceptable standard of 
living. — Also termed (in both senses) reasonable 
Support. See ALIMONY. Cf. NONSUPPORT; MAINTENANCE 
(6). 


child support. See cHiLD support. 
family support. See FAMILY SUPPORT. 


spousal support. See alAMONY. 
8. Basis érZfoundation::4, The bracing of land so 
that it doesnot cave in because of another landown- 
er’s actions. — support, vb. 


lateral support. Support by the land that lies next 
to the land under consideration. — Also termed 
easement of natural support. [Cases: Adjoining Land- 
owners 2. C.J.S. Adjoining Landowners §§ 9-10, 
14.) 


subjacent su 


- Support by the earth that lies 
underneath 


e land under consideration. 


support agreement. Oil & gas. A contract between 
people or. entities in the oil-and-gas industry to 
promote exploratory operations. © Generally, one 
party agrees to contribute money or property to 
another if the other will drill a well on leases that it 
holds and provide the contributing party with infor- 
mation from tests conducted. For the con iuling 
party, a support agreement is a purchase of geologi- 
cal or tech ological iafoemation. For the seer 
ceiving the support, the contribution lessens the cost 
or the risk of drilling operations. — Also termed 
contribution agreement. See DRY-HOLE AGREEMENT; BOT- 
TOM-HOLE AGREEMENT; ACREAGE-CONTRIBUTION AGREE- 
MENT. 


support deed. See DEED. 


support obligation. A secondary obligation or letter- 
Cheredie right. that supports the payment or per- 
formance ofan account, chattel paper, general in- 
tangible, document, healthcare-insurance receivable, 
instrument,’ or investment property. UCC 
§ 9-102(a)(77). 


support order. A court decree requiring a party (esp. 
one in a divorce or paternity p ing) to make 
payments to maintain a child or spouse, including 
medical, dental, and educational expenses. (Cases: 
Child Custody @>1-992; Divorce 208, 230. C.J.S. 
Divorce §§ 315; 320-331, 336-339, 369, 394-400, 
422-426, 481-487; Parent and Child §§ 55-155, 157, 
208, 321-325, 377.] 


foreign su: order. An out-of-state support or- 
der. [Cases: Child Custody 500-531; Divorce 
$388. .C.J.S: Divorce § 809; Parent and Child 
§§ 122-128, 130-135, 139.] 


support price. See PRICE. 


support trust. See TRUST. 


supreme court 


supposition (sep-e-zish-en), 1. An assumption that 
something is true, without proof of its veracity; the 
act of supposing. — suppose, vb. — supposable, adj. 

suppress, vb. To put a stop to, put down, or prohibit; 
to prevent (something) from heing seen, heard, 
known, or discussed <the defendant tried to sup- 
press the incriminating evidence>. — suppression, 
n. — suppressible, suppressive, adj. 


suppression hearing. See HEARING. 


suppression of evidence. 1. A trial judge's ruling that 
evidence offered by a party should be excluded 
because it was illegally acquired. [Cases: Criminal 
Law @894, 700; Evidence €154. C.J.S. Criminal 
Law §§ 486, 490, 510, 770, 33253, 1236; Evidence 
§§ 252-258.] 2. The, destruction. of evidence or the 
refusal to give evidence at a criminal proceeding. @ 
This is usu. considered a crime. See OBSTRUCTION OF | 
justice. 3. The prosecution’s withholding from the 
defense of evidence that is favorable to the defen- 
dant. [Cases: Criminal Law 700.] 


suppressio veri (so-pres[h]-ee-oh veer-1). [Latin] Sup- 
pression of the truth; a type of fraud. Cf. succesrio 
FALSI. 


supra (s[y]oo-pra). [Latin “above"] Earlier in this text; 
used as a citational signal to refer to a previously 
‘cited authority. Ch INFRA. 


supra citatum (s[y]oo-pre st-tay-tam). [Law Latin] Hist. 
Mose cited. — Abbr. sup. cit. 

supralegal, adj. Above or beyond the law <a suprale- 
gal sovereign>. 

supranational, adj. Free of the political limitations of 
nations. « 

supra protest. (Of a debt) under protest. Sce prorest 
(3). 

supra riparian (soo-pra ri-pair-ee-en or ri-). Upper 
eatin higher up the stream. @ This phrase de-- 
scribes the estate, rights, and duties of a riparian 
owner whose land is situated nearer the source of a 
stream than the land it is compared to. 


Supremacy. The position of having. the superior or 


greatest power or autliority. +: 

Supremacy Clause. Tlie® clause intArticle VI of the 
US. Constitution declaring that ‘the Constitution, all 
laws made in furtherahce of the Constitution, and all 
treaties made under the authority of the United 
States are the “supreme law of the land” and enjoy 
legal superiority over any conflicting provision of a 
state constitution or law. See preemption. [Cases: 
States 18.1. C.J.S. States § 22.] 


supremacy of law. See RULE OF LAW (2). 


supreme, adj. (Of a court, power, right, etc.) highest; 
superior to all others. 


Supreme Civil Court in Scotland. See court oF sts- 
SION (1). 


supreme court. 1. (cap.) SUPREME CCURT OF THE UNITED 
states. 2, An appellate court existing in most states, 
usu. as the court of last resort. [Cases: Courts 
€91(1). CJ.S. Courts §§ 151-152, 167-168.] 3. In 
New York, a court of general jurisdiction with trial 
and appellate divisions. @ The Court of Appeals is 


Supreme Court of Appeals 


the court of last resort in New York. 4. suPREME 
COURT OF JUDICATURE. [Cases: Courts @148.] — Abbr. 
S.C.; 8.Ct.; Sup. Ct. 


Supreme Court of Appeals. The highest court in West 
irginia. (Cases: Courts €°252.] 
Supreme Court of Errors. Hist. The court of last 
resort in Connecticut. @ The court is now called the 
Supreme Court. 


Supreme Court of Judicature. The highest court in 
ngland and Wales, consisting of the High Court of 
Justice, the Court of Appeal, and the Crown Court. 
@ The Supreme Court was created under the Judica- 
ture Act of 1873 that consolidated the existing supe- 
rior courts,*including the High Court of Chancery, 
the court of Queen's Bench, the court of Exchequer, 
the High Court of Admiralty, the court of Probate, 
and the London court of Bankruptcy. — Sometimes 
shortened to Supreme Court. are 


Supreme Court of the United States. The court of last 
resort in the federal system, whose members are 
appointed by the President and approved by the 
Senate. © The Court was established in 1789 by 
Article III of the U.S. Constitution, which vests the 

. Court: with the “judicial power of the United 
States.” —- Often shortened to Supreme Court. — Also 
termed United States Supreme Court. [Cases: Federal 
Courts €°441.] 

Supreme Judicial Court. See court. 

supreme law of the land. 1. The U.S. Constitution. 
[Cases: Constitutional Law €1.1.] 2. Acts of Con- 

ress made in accordance with the U.S. Constitution. 
3. U.S. treaties. See suPREMACY CLAUSE. 
supreme legislation. See LEGISLATION. 


supreme power. See sovereign political power under Po. 
LITICAL POWER, 
sur (sar). [Law French] Hist. Upon. @ This term ap- 
rs in various phrases, such as sur cognizance de 
droit (“upon acknowledgment of right”). 
surcharge, n. 1. An additional tax, charge, or cost, 
usu. one that is excessive. 2. An additional load or 


burden. 3. A second or further mortgage. 4. The 
omission of a proper credit on an account. 5. The 


amount that a court may charge a fiduciary that has }- 
breached its duty. 6. An overprint on a stamp, esp. © 


one that changes its face value. 7. The overstocking 
of an area with animals. — surcharge, vb. 


surcharge, vb. 1. To impose an additional (usu. exces- 
sive) tax, charge, or cost. 2. To impose an additional 
load or burden. 3. (Of a court) to impose a fine on a 
fiduciary for breach of duty. 4. To overstock (an 
area) with animals. 


second surcharge. To overstock (a common) a sec- 
ond time for which a writ of second surcharge was 
issued. 


surcharge and falsify. To scrutinize particular 
items in an account to show items that were not 
credited as required (to surcharge) and to prove 
that certain items were wrongly inserted (to falsi- 
fy). © The courts of chancery usu. granted plain- 
uffs the opportunity to surcharge and falsify ac- 
counts that the defendant alleged to be settled. 
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sur cui ante divortium (sar ki [or kwi or kwee] an-tee 
de-vor-shee-om). See CUI ANTE DIVORTIUM. 


sur cui in vita (sor ki [or kwi or kwee] in vi-ta). See cur 
IN VITA. 


sur disclaimer. Hist. A writ brought by a lord against 


a tenant who has disclaimed tenure, to recover the - 


land. 


surdus (sor-des), n. [Latin] Roman law. A deaf person. 
© A wholly deaf and mute person could not lawfully 
make a will before the time of Justinian, who modi- 
fied the law. 


surety (shuur{-9]-tee). 1. A person who is primarily 
liable for the ype ar of another's debt or the 
performance of another's obligation. @ Although a 
surety is similar to an insurer, one important differ- 
ence is that a surety often receives no. compensation 
for eatcnaras enpgpe di sree. differs from a guaran- 
tor, who is liable to the itor only if the debtor 
does ‘not meet the duties owed to the creditor; the 
pete et ig and liable. Canes (Cases: Prin- 
cipal and Surety 1, 6. C.J.S. Principal and 
Surety §§ 2-5, 70, 72.) : 
“The words and often used Indiscrimi- 
ona a a eo 
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, ts founded on a 
parate consideration from that supporting the contract of 
@ principal.” 1 George W. Brandt, Law of Suretyship 
and Guaranty § 2, at 9 (3d ed. 1905). 

‘A surety, [n the broad sense, is one who |s Ilable for the 
debt or ob! lon of another, whether second- 
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accessorial obligatl such terminology, 

and indorsers are kinds pliable , in the 
sense, ls one who Is flable In form on the 

debt or obli See, Coe ae 

to that of oF li ‘debtor, but & is direct and not 

conditioned 


debtor's detautt. tn this sense, 
which 


sense a to a! Selo fl debt, 
to distinguish it from the secondary oblig of a guaran- 
tor. This terminology has the advantage of indicating by the 


Goa. pay ancien dent but which at the same time is 
not conditioned upon anothers default." Laurence P. 
Simpson, Handbook on the Law of Suretyship 6, 8-9 (1950). 


accommodation surety. See voluntary surety. . 


compensated surety. A surety who is paid for be- 
coming obliged to the creditor; esp., one that 
engages in the business of executing suretyship 
contracts in exchange for premiums, which-are 
determined by an actuarial computation of risks. © 
A bonding company is a typical example of a 
compensated surety. — Also termed commercial 
surety. 


ene eee THEE SLATES COUT STIG CET OE 
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cosurety. See COSURETY. 


gratuitous surety. A surety who is not compensated 
for becoming obliged to the creditor. @ Perhaps 
the most common example is the parent who signs 
as a surety for a child. 


subsurety. See SUBSURETY. 
supplemental surety. A surety for a surcty. 


surety of the peace. Hist. A surety responsible for 
ensuring that a person will not commit a future 
offense. @ It is required of one against whom there 
are probable grounds to suspect future misbehav- 
ior. See SUPPLICAVIT. | -- 
volentary Barty, A suréty who receives no consid- 
eration forthe promisé'to act as a surety. — Also 
termed acethiimodation sivety. 
aL ars 
2. A formal.assurance; esp., a pledge, bond, guaran- 
tee, or security given for the fulfillment of an un- 
dertaking. 
etd and fidelity insurance. See fidelity insurance 
under INSURANCE. 


surety bond. See PERFORMANCE BOND. 
surety company. See COMPANY. 


surety insurance. See guaranty insurance under Ivsur. 
ANCE, 
suretyship. 1. The legal relation that arises when one 
party assumes liability for a debt, default, or other 
failing of a second party. @ The liability of both 
parties begins simultaneously. In other words, under 
a contract of suretyship, a surety becomes a party to 
the principal obligation. — Also termed (archaically) 
a ee {Cases: Princisal and Surety 1, 65, 66. 
J.S. Principal and Surety §§ 2-5, 70, 72.) 2. The 
lending of credit to aid a principal who does not 
have sufficient credit. © The purpose is to guard 
against loss if the principal debtor were to default. 3. 
€ position or status of a surety. 


involuntary suretyship. A suretyship that arises inci- 
dentally, when the chief abject of the contract is to 
accomplish some other. purpose. [Cases: rig og 
and Surety €11. C.J.Si‘Principal and Surety §§ 24 
33) a Ze 


onal suretyship. A sdretyship-in which the sure- 
iy answerable in dantiges [ : prepa and 
urety €65..C.].S. Principal and Surety § 70.] 
real suretyship. A suretyship in which specified 
property can be taken, but the surety is not an- 
swerable in damages. [Cases: igo ey and Surety 
65. C.J.S. Principal and Surety § 70.] 


suretyship by operation of law. A suretyship that 
the law creates when a third party promises a 
debtor to assume and pay the debt that the debtor 
owes to a creditor. [Cases: Principal and Surety 
14. C.J.S. Principal and Surety § 35.) 


voluntary suretyship. A suretyship in which the 
chief obec of the contract is to make one party a 
surety. 


surface. 1. The top layer of something, esp. of land. 2. 
Mining law. An entire portion of land. includin 
mineral deposits, except those specifically reserved. 
@ The meaning of the term varies, esp. when used in 


surplus 


legal instruments, depending on the language used, 
the intention of the parties, the business involved, 
and the nature and circumstances of the transaction. 
3. Mining law. The part of the geologic section lying 
over the minerals in question. 


surface casing. See CASING. 


surface-damage clause. Oil & gas. A lease provision 
requiring the lessee to pay the lessor or the surface- 
interest owner for all or for a specifted kind or 
degree of damage to the surface that results from 
oil-and-gas operations. — Also termed location-dam- 
age clause; damages clause. 


surface interest. Oil & gas. Every:right in real proper- 
ty other than the mineral interest. @ The surface- 
interest owner has the right to the surface subject to 
the right of the riiniratintersitlowner to use the 
surface. The surface-interest Owner is entitled to 
whatever nonmineral substances are found in or 
under the soil. — Also termed surface right. Cf. miner- 
AL INTEREST; SUBSURFACE INTEREST. [Cases: Mines and 
Minerals €=55(6). C.J.S. Mines and Minerals §§ 177, 
180, 182-185, 428, 434-435.] 


surface issue, See ISSUE (1). 


Surface Transportation Board. A unit in the. U.S. 
Department of Ehsan cedauti responsible for the 
economic regulation of interstate surface transporta- 
tion, primarily railroads. @ Its jurisdiction includes 
railroad-rate and -service issues, railroad-company 
mergers and related labor matters; certain truck and 
ocean shipping rates; certain intercity bus-company 
structures; and certain pipeline matters not regulat- 
ed by the Federal Energy Regulatory Commis- 
sion. — Abbr. STB. 


surface water. See WATER. at 


Surgeon General. 1. The chief medical officer of the 
U.S. Public Health Service or of a state public-health . 
agency. 2. The chief officer of the medical depart- 
ments in the armed forces. — Abbr. SG. 


surmise (sar-miz), n. 1. An idea based on weak evi- 


. dence; ae Sar 2. ‘Hist. A suggestion, esp. to a 
ist. 


court. 3. Eccles. lav. An alléyation in the com- 
plaint. @ A collateral surmise is ‘@-Surmise of a fact 
not contained in the libel: See L1BEL%). 
surname, See NAME. oa 
surplice fees (ser-plis féez). Eccles. law. Fees paid to 
clergy for performing occasional duties, Such as mar- 
riages, funerals, and baptisms. 
surplus. 1. The remainder of a thing; the residue or 
excess. 2. The excess of receipts over disbursements. 
3. Furds that remain after a partnership has been 
dissolved and all its debts paid. 4. A corporation's 
net worth, beyond the par value of capital stock. — 
Also termed overplus. 
accumulated us. Earnings in excess of a cor- 
poration’s capital and liabilities. . 
acquired surplus. The surplus gained by the pur- 
chase of another business, 
actuarial surplus. See ACTUARIAL SURPLUS. 


appreciation surplus. See revaluation surplus. 


surplusage 


appropriated surplus. 1. The portion of surplus 
earmarked for a specific purpose. — Also termed 
reserved surplus. 2. See appropriated retained earnings 
under EARNINGS. 


capital surplus. 1. All surplus (such as paid-in 
surplus or donated surpius) not arising from the 
accumulation of profits; a company’s surplus other 
than earned surplus, usu. created by financial re- 
organization or gifts. 2. See paid-in surplus. 

donated surplus. 1. Assets (such as stock) contribut- 
ed to a corporation. 2. The increase in the share- 
holders’ equity account resulting from such a con- 
tribution. 

earned Surplus. See retained earnings under BARN- 
INGS. 


initial surplus. The surplus‘ that appears on the 
financial statement at the-beginning of an account- 
ing Berit: but that does not reflect the operations 
for the statement’s period. 

paid-in surplus. The surplus gained by the sale, 
exchange, or issuance of capital stock at a price 
above par value. — Also termed capital surplus; 
premium on capital stock. 

reserved surplus. See appropriated surplus (1). 
restricted surplus. A surplus with a limited or 
restricted use; esp., the portion of retained earn- 
ings that cannot be distributed as dividends. © The 
restriction is usu. due to preferred dividends in 
arrears, a covenant in a loan agreement, or some 
decision of the board of directors. See retained 
earnings under EARNINGS. 


revaluation surplus. Surplus that is gained when 
assets are reappraised at a higher value. — Also 
termed appreciation surplus. 


‘trade surplus. The-excess of merchandise exports 
over merchandise imports during a specific peri- 
od. CF. trade deficit under berictr. 


unearned surplus. ip selon . The total of 
amounts assigned to shares in excess of stated 
capital, surplus arising from a revaluation of assets 


above cost, and contributions other than for 
shares, whether from shareholders or others. 


surplusage (sor-ples-ij). 1. Redundant words in a stat- 
ute or legal instrument; language that does not add 
meaning <the court must give effect to every word, 
reading nothing as mere surplusage>. [Cases: Stat- 
utes $202, 206.C.J.S. Statutes § 327.] 2. Extraneous 
matter in a pleading <allegations that are irrelevant 
to' the case will be treated as surplusage>. [Cases: 
Indictment and Information @°118. CJ.S. Indict- 
ments and Informations § 136.] 
“Surplusage Is to be avoided. The perfection of pleading is 
to oem the requisite Fand pracision with the 
possible brevity of statement. ‘Surplusage’ ... 
matter of any description which is unnecessary to 
the maintenance of the action or defense. The rule requires 
the omission of such matter In two Instances: (1) Where the 
matter a wey. eae grenade to the pn of ihe 
case. en, foreign, such matter 
need ct be satod” Banari 1 dnipman, Handbook of 
Common-Law Peony 46, at 514 (Henry Winthrop Bal- 
lantine ed., 3d ed, 19823). 
surplus earnings. See EARNINGS. 
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surplus-lines insurance. See INSURANCE. 
surplus profit. See prorit (. 


surplus revenue. See appropriated retained earnings un- 
der EARNINGS. 


surplus water. See wATER. 


surprise. An occurrence for which there is no ade- . 


quate warning or that affects someone in an unex- 
way. @ In a trial, the procedural rules are 
designed to limit surprise — or trial by ambush — as 
much as possible. For example, the parties in a civil 
case are permitted to conduct discovery, to deter- 
mine the essential facts of the case and the identities 
of possible witnesses, and to inspect relevant docu- 
ments. At trial, if a party calls a witness who has not 
been previously identified, the witness's testimony 
may be excluded if it would unfairly surprise and 
. prejudice the other party. And -if-a party has dili- 
“ ently prepared.the case and is nevertheless ticn 
Y surprise on a material point at trial, that fact can 
sometimes be grounds for a new trial or for relief 
from the judgment under Rules 59 and 60 of the 
Federal Rules of Civil Procedure. 


surrebuttal (sar-ri-bot-al). The response to the oppos- 
ing party's rebuttal in a trial or other proceeding; a 
rebuttal to a rebuttal <called two extra witnesses in 


surrebuttal>. [Cases: Criminal Law @°683; Federal | 


Civil Procedure 2015; Trial 64. C.J.S. Criminal 
Law § 1219; Trial § 197.) 3 


surrebutter (sor-ri-bat-or). Common-law pleading. The 
laintiff's answer of fact to the defendant's rebutter. 
Cases: Pleading 185.) 


surrejoinder (sor-ri-joyn-dar). Common-law pleading. 
The plaintiffs answer to the defendant's rejoinder. 
See repiication. [Cases: Pleading $184.) 


“Where tha common-law system of p! 's In force, the 
laadings do not terminate ‘with the 'S replication. 
: defendant may intrpoge a ref to the replication, 
and the plaintiff a surrejoinder to the defendant's rejoinder. 


the rebutter, which in tum be met 
er Se GIA Am. dur. 2d Pleading & 
surrender, n. 1, The act of yielding to another's power 
or control, 2. The giving up of a right or claim; re- 
LEASE (1). (Cases: Release €>1. C.J.S. Release §§ 2-3, 
5-8, 19.] 3. The return of an estate to the person 
who has a reversion or remainder,“3U' as to merge 
the estate into a larger estate. CE. MERGER IW. 
“Merger.bears a very near resemblancas;iin circumstances 
-and effect, to a surrender; but the bebene Weg not hold In 


a 
198, at 192 


his estate 

the next vested estate, In remainder or reversion. But merg- 
er Is confined to the cases in which the tenant of the ‘e 
In reversion or remainder grents that estate to the tenant of 
the particular estate, or in which the particular tenant grants 
his estata te him in reversion or remainder. the 
act of the party, and merger is the act of the law.” 4 James 
Kent, Commentaries on rican Law *100 (George Com- 
stock ed., 11th ad. 1866). 


4, Commercial law. The delivery of an instrument so 
that the delivery releases the deliverer from all 
liability. {Cases: Bills and Notes 438. C.J.S. Bills 
and Notes; Letters of Credit §§ 240-241.] 5. A tenant's 
relinquishment of possession before the lease has 


eon nenere ter mt OS. me tee weere wee te, oe 


eo. mene Sema AL OF EE NO oO ae SRT Oe mS Rr ee * 
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expired, allowing the landlord to take possession 
and treat the lease as terminated. — Also termed (in 
sense 5) surrender of term. (Cases: Landlord and 
Tenant 109. C.J.S. Landlord and Tenant §§ 120, 
123-124.] — surrender, vd. 


surrender by bail. A surety’s delivery of a prisoner, 
who had been released on bail, into custody. [Cases: 
Bail 80. C.J.S. Bail; Release and Detention Pending 
Proceedings §§ 136~139.] 


surrender by operation of law. An act that is an 
equivalent to an agreement by a tenant to abandon 
property and the landlord to resume possession, as 
when the parties perform an act so inconsistent with 


the landlordstenant relationship that surrender is. 


presumed,-pr--when a.tenant. performs some.act that 
would notabe.valid. if the:estate continued to exist. 
(Cases: Landlord and ‘Tenant €109(1). C.J.S. Land- 
lord and Tenant §§ 121, 127.) 


surrender clause. Oil & gas. A provision commonly 
found in oil-and-gas leases authorizing a lessee to 
release its rights to all or any portion of the leased 
property at any time and to be relieved of further 
obligations on the acreage surrendered. 


surrenderee. One to whom a surrender is made. See 
SURRENDER. 
surrenderer. See SURRENDEROR. 


surrender of a criminal. An officer's delivery of a 
prisoner to the authorities in the appropriate juris- 
diction. See EXTRADITION; RENDITION. [Cases: Extradi- 
tion and Detainers 16, 36.] 


surrender of a preference. Bankruptcy. The yielding of 
a voidable conveyance, transfer, assignment, or en- 


cumbrance by a creditor to the trustee as a condition ¢ 


‘of allowing the creditor's claim. [Cases: Bankruptcy 
2824, C.J.S. Bankruptcy § 239.) 


surrender of charter. Corporations. The dissolution of a 
corporation by a formal yielding of its charter to the 
state under which it was created and the subsequent 
acceptance of that charter by the state. [Cases: Cor- 
porations €610(1). C.J.S. Corporations §§ 835-837.) 


“The surrender of a charter can be made only 
of the 


which gives 
r.~Consent of the:state:}s sometimes given by 
hy A mena 19 Am..Jur. 2d Corporations § 2738, at 


surrender of copyhold. Hist. The transfer by a tenant 
of a copyhold estate by yielding it to the lord in trust 
for the transferee according to the terms in the 
surrender. @ In normal practice, the tenant went to 
the steward of the manor and delivered a rod, a 
glove, or other customary symbol, thereby conveyin, 
to the lord (through the steward) all interest an 
title to the estate, in trust, to be then granted by the 
lord to the transferee. See coryHoLo. 


surrender of term. See SURRENDER (5). 


surrenderor. One who surrenders; esp., one who 
yields up a copyhold estate for conveyance. — Also 
spelled survenderer. See COPYHOLD. 


surrender to uses of will. Hist. A required yielding of 
a copyhold interest passed by will to the will's uses. @ 


’ surrogate- 


surrogate-parenting agreement 


The requirement was abolished by St. 55 Geo. 3, ch. 
192. 


surrender value. See cash surrender value under vate 
(2), 


surreptitious (ser-ap-tish-as), adj. (Of conduct) unau- 
thorized and clandestine; stealthily and usu. fraudu- 
lently done <surreptitious interception of electronic 
communications is prohibited under wiretapping 
laws>. (Cases: Telecommunications €°494. C.}.S. 
Telegraphs, Telephones, Radio, and Television §§ 247- 
249, 254, 264-265.] 


surreptitious-entry search warrant. See covert-eniry 
search warrant under, SEARCH WARRANT. 

surreptitious-entry warrant.Gee.WARRANT (1). 

surrogacy. 1. The act of performing some function in 
the place of someone else. 2. The process of carrying 
and delivering a child for another person. 


gestational surrogacy. A pregnancy in which one 

woman (the genetic mother) provides the egg, 

which is fertilized, and another woman (the surro- 

gate rae carries the fetus and gives birth to 
e child. . 


traditional surrogacy. A pregnancy in which a 
woman provides her own egg, which is fertilized 
by artificial insemination, and carries the fetus and 
gives birth to a child for another person. 


surrogacy contract. See SURROUATE-PARENTING AGREE 
MENT. 


surrogate (sar-a-git), n. 1. A substitute; esp., a person 
appointed to act in the place of another <in his 
absence, Sam’s wife acted as a surrogate>. See sur- 
ROGACY; surrogate mother under MOTHER. .2. A probate 
judge <the surrogate held that the will was valid>. 
See probate judge under JuDGE. — surrogate, adj. — 
surrogacy (sor-9-ge-see), surrogateship, n. 

surrogate carries. See surrogate mother (1) under MoTH- ~ 
ER. 


surrogate court. See probate court under CouRT. 
surrogate mother. See MOTHER. - 


- surrogate parent. 1. PARENT. 2.°Sée surrogate mother 


under MOTHER. , 


parenting agréement. A’contract between a 
woman and typically an infertile couple under which 
the woman provides her uterus to cargy an embryo 
throughout pregnancy; esp., an agreement between 
a person (the intentional parent) and a woman (the 
surrogate mother) providing that the surrogate 
mother will (1) bear a child for the intentional 
parent, and (2) relinquish any and all rights to the 
child. @ If the surrogate mother is married, her 
husband must also consent to the terms of the 
surrogacy contract. The agreement usu. provides 
that the woman will relinquish to the couple any 
parental rights she may have upon the birth of the 
child. Complex issues arise concerning who is the 
parent of the resulting ‘child: the genetic donor of 
egg or sperm, a spouse of either donor, the surro- 

te, or the person intending to care for the result- 
ing child? American jurisdictions are split on the 
interpretation and enforceability of these con- 


surrogate’s court 


tracts. — Also termed surrogacy contract. See surrogate 
mother under MOTHER; ¢ child under CHILD; 
intentional parent under PARENT. (Cases: Children 
Out-of-Wedlock € 1; Contracts €108(2). C.J.S. 
Children Out-of-Wedlock §§ 2-11; Contracts §§ 269- 
270, 272-273, 277.] 


surrogate’s court. See probate court under CourT. 


surrounding circumstances. The facts underlying an 
act, injury, or transaction — usu. one at issue in a 
legal p ing. 

sursise (sor-stz). [Law French] Hist. Neglect; omission. 


sursum reddere (sor-som red-er-ee), vb. (Law Latin] 
Hist. In conveyancing, to render up or surrender 
(property rights, etc.). 

sursum redditio (ser-som ro-dish-ee-oh). [Law Latin] 
Hist. In conveyancing, a surrender of an estate by 
mutual agreement. 


surtax. See TAX. 


surtax exemption. 1. An exclusion of an item from a 
surtax. (Cases: Internal Revenue €3633. C.].S. In- 
ternal Revenue §§ 17-18, 368, 387.] 2. An item or an 
amount not subject to a surtax. See surtax ‘under Tax. 


“surveillance (sar-vay-lents), n. Close observation or 
listening of a person or place in the hope of gather- 
ing evidence. — surveil loneay; ub. 


survey, 7. 1. A general consideration of something; 
appraisal <a survey of the situation>. 2. The meas- 
uring of a tract of land and its boundaries and 
contents; a map indicating the results of such mea- 
surements <the lender requires a survey of the 
property before it will issue a loan>. 


rovernment survey. A survey made by a govern- 
Fental entit ofiracts of land {as of cownihine and 
sections and quarter-sections of land). — Also 
termed (when conducted by the federal govern- 
ment) congressional survey. [ : Municipal Cor- 

orations @=42; Public Lands €23-28. C.J.S. Pub- 
ic Lands §§ 30-35.] 


inclusive survey. A survey that includes within the 
described boundaries land that is owned or 
claimed by others and excluded from the survey's 
computed area. 


topographical survey. A ages | that determines a 
property's elevation above sea level. 


3. A governmental department that carries out such 
measurements <please obtain the boundaries from 
survey>. 4. A poll or questionnaire, esp. one exam- 
ining popular opinion <the radio station took a 
survey of the concert audience>. 5. Maritime law. A 
written assessment of the current condition of a 


vessel or cargo. — Also termed (in sense 5) survey of 


a vessel. [Cases: Shipping €°12. C.J.S. Shipping 
§ 12.]— survey, vb. 
survey of a vessel. See SURVEY (6). 
surveyor (sar-vay-ar), n. One who surveys land and 
buildings. — surveyorship, n. 
surveyor of the port. Hist. A U.S. customs revenue 
officer appointed for each posers port of entry to 


oversee the ection and valuation of imports. © 
The office was abolished in 1953. 
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survival action. A lawsuit brought on behalf of a 
decedent's estate for injuries or ages incurred by 
the decedent immediately before dying. @ A survival 
action derives from the claim that a decedent would 
have had — such as for pain and suffering — if he 
or she had survived. In contrast is a claim that the 
beneficiaries may have in a wrongful-death action, 
such as for loss of consortium or loss of support 
from the decedent. Cf. WRONGFUI-DEATH ACTION. 
(Cases: Death 710. C.J.S. Death §§ 21, 102.) 


survival clause. Wills & estates. A testamentary provi- 
sion conditioning a bequest on a beneficiary's living 
for a specified period, often 60 days, after the testa- 
tor’s death. @ If the beneficiary dies within the stated 
period, the testamentary gift usu. accrues to the 
residuary estate. — Also termed survivorship clause. 
CE. SIMULTANEOUS-DEATH CLAUSE. a 


survival statute. A-law that modifies the.common law 
by allowing certain actions to continué in favor of a 
personal representative after the death of the party 
who could have orginally brought the’action; esp., a 
law that provides for the estate's recovery of - 
ages incurred by the decedent immediately before 
death. Cf. DEATH sraTuTE. (Cases: Death 10. CJ.S. 
Death §§ 21, 102.] 


survivance. The right of succession (as to an office or 
to an estate) of a survivor named before the death of 
the incumbent or the holder. 

surviving, adj. Remaining alive; living beyond the 
happening of an event so as to entitle one to a 
distribution of property or income <surviving 
spouse>. See SURVIVAL ACTION. 


surviving corporation. See CORPORATION. 
surviving partner. See PARTNER. 
surviving spouse. See SPOUSE. 


survivor. 1. One who outlives another. 2. A trustee 
who administers a trust after the cotrustee has been 
removed, has refused to act, or has died. 


survivorship. 1. The state or condition of being the 
one person out of two or more who remains alive 
after the others die. 2. The right of a surviving party 
Ravine a joint interest with others in an estate to 
take the whole. See RIGHT OF SURVIVORSHIP. 


survivorship annuity. See ANNUITY. 7)" 
survivorship clause. See SURVIVAL CLAUSE? 
survivorship policy. See INSURANCE POLICY. >. 
susceptibility. See suBjECTION (3). 


n. A person believed to have committed a 
crime or offense. 


vores? vb. 1. To consider (something) to be proba- 

ble. 2. To consider (something) possible. 3. To con- 
sider (a person) as having probably committed 
wrongdoing, but without certain truth. 


reasonably suspect. 1. To consider (something) to 
be probable under circumstances in which a rea- 
sonable person would be led to that conclusion. 2. 
To consider (someone) as having probably com- 
mitted wrongdoing under circumstances in which 
a reasonable person would be led to that conclu- 
sion. 


Se a ne en a 
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suspect class. A group identified or defined in a 
suspect classification. 


suspect classification. Constitutional law. A statutory 
classification based on race, national origin, or alien- 
age, and thereby subject to strict scrutiny under 
equal-protection analysis. © Examples of laws creat- 
ing sus classifications are those permitting only 
U.S. citizens to receive welfare benefits and setting 
quotas for the government's hiring of minority con- 
tractors. See STRICT SCRUTINY. Cf. FUNDAMENTAL RIGHT. 
[Cases: Constitutional Law @213.1(1). C.J.S. Consti- 
tutional Law §§ 714-715, 718.) 


uasi-suspect classi; . A statutory classifica- 
bon based*on gender or-:legitimacy, ar therefore 
subject to:intermediatescrutiny under equal-pro- 
tection analysis. @- Examples of laws creating -a 
quasi-suspeet: classification are those permitting ali- 
mony for: women only and providing for an all- 
male draft. See INTERMEDIATE scruTiny. [Cases: 
Constitutional Law €°213.1(1), 224(1). C.J.S. Con- 
stitutional Law §§ 714-715, 718, 733-734, 941- 
944.) 


suspend, vb. 1. To interrupt; postpone; defer <the 
fire alarm suspended the prosecutor's opening state- 
ment>. 2. To temporarily keep (a person) from 
performing a function, occupying an office, holding 
a job, or exercising a right or privilege <the attor- 
ney’s law license was suspended for violating the 
Model Rules of Professional Conduct>. [Cases: Li- 
censes $38; Officers and Public Employees €-65. 
CIS. A ipeaee §§ 4.5; Architects § 10; Licenses 
a bay 3 3; Officers and Public Employees §§ 139, 


suspend the rules. heanpaciont! law. To pass a 
* motion that overrides an agenda or other proce- 
dural rule, for a limited time and purpose, so that 
the deliberative assembly may take some otherwise 
obstructed action. 
“When a body wishes to do something that cannot be done 
without violating ts own niles, but that Is not in conflict 
Sion, f'suopenci tre rules that interfere wit the prowosed 
action. on differs from 


in scope and In time. The o of the 
be ied, and nothing falling outside the stated 
limits of tha motion to 


the suspension." National atures, 
on es , at 211 


we 


(2000). 
reupeeeerer collum (sos-pen-day-ter pet kahi-om). 
{Law French] Hist. Let him be hanged by the neck. © 
This aaa was written by a judge in the margin of 
the sheriffs calendar, opposite the name of a prison- 
er who had been sentenced to death. — Abbr. sus. 
per coll. 
“And now the usage (s, for the judge to sign the calendar, 


or fist of all the prisoners’ names, with thelr separate judg- 
ments in the margin, which ts left with the sheriff. As, for 
Capital felony, tt is written opposite to the 6 name, 
‘hanged by the neck;’ fonmerty, In the of Latin and 

» ‘8us. per coll.’ for ‘ collum. 
And this is the only warrant that Sheriff has for so 
material an act as taking away fife of ancther.” 4 William 
Blasko, Commentaries on the Laws of England 396 


suspended sentence. See SENTENCE. 
suspended trading. See TRADING HALT. 


suspicious-activity report 


suspense. The state or condition of being suspended; 
temporary cessation <a suspense of judgment>. 


suspense account. See ACCOUNT. 


suspense reserve. See appropriated retained earnings un- 
der EARNINGS. 


suspension. 1. The act of temporarily delaying, inter- 
rupting, or terminating something <suspension of 
business operations> <suspension of a statute>. 2. 
The state of such delay, interruption, or termination 
<corporate transfers were not allowed because of 
the suspension of business>. 3. The temporary de- 
privation of a person’s powers or privileges, esp. of 
office or profession;.esp., a fairly lag at level of 
lawyer discipline that prohibits’ the lawyer from 
practicing law for a'specified périod, usu. from sev- 
eral months to several years <suspension of the bar 
license>. @ Suspension may entail requiring the 
lawyer to pass a legal-ethics bar examination, or to 
take one or more ethics courses as continuing legal 
education, before being readmitted to active prac- 
lice. [Cases: Licenses 38; Officers and Public Em- 
loyees @>65. oe Agriculture §§ 4.5; Architects 
f 10; Licenses §§ 48, 50-63; Officers and Public Em- 
ployees §§ 189, 141-142.] 4. The temporary with- 
drawal from employment, as distinguished from 
permanent severance <suspension fron teaching 
‘without pay>. (Cases: Master and Servant €=30-51. 
C.J.S. Employer-Employee Relationship §§ 35, 38-40, 
42-48, 52, 56, 60.) 5. Eccles. law. An ecclesiastical 
censure that can be temporary or permanent, and 
parcel or complete. See neprivation. 6. Scots law. 
e process of staying a judgment pending an ap- 
peal to the Supreme Court. 


suspension of arms. See TRUCE. 


suspension of judgment. See sTAY. 

suspension of trading. The tempurary cessation of all 
trading .of a particular stock on a stock exchange 
because of some abnormal market condition. ; 


suspensive appeal. See arreac. 

suspensive condition. See CONDITION (2). 

suspensive veto. See suspensory veto under VETO. 

sunpensory veto. Sce VETO. . 

sus. per coll, abbr. SUSPENDATUR PER CDLLUM. 

suspicion. The apprehension or imagination of the 
existence of something wrong based only on incon- 


clusive or slight evidence, or possibly even no evi- 
dence. ; 


reasonable suspicion. A particularized and objective 
basis, supported by specific and articulable facts, 
for suspecting a person of. criminal activity. @ A 
police officer must have a reasonable suspicion to 
stop a person in a public place. See stor AND FRISK. 
Cf. PROBABLE CAUSE. (Cases: Arrest $63.5. C.J.S. 
Arrest §§ 38-42.) 


suspicious-activity report. A form that, as of 1996, a 
financial institution must complete and submit to 
federal regulatory authorities if it suspects that a 
federal crime has occurred in the course of a mone- 
tary wransaction. @ This form superseded two earlier 
forms, the criminal-referral form and the suspicious- 
transaction report. — Abbr. SAR. (Cases: Banks and 


suspicious character 


Banking $151, 188.5. C.J.S. Banks and Banking 
$§ 266-268, 277-278, 445-451.] 


suspicious character. In some states, a person who is 
strongly suspected or known to be a habitual crimi- 
nal and therefore may be arrested or required to 
give security for good behavior. 


suspicious-transaction rt. A checkbox on IRS 
Form 4789 formerly (190-1995) requiring banks 
and other financial institutions to report transactions 
that might be relevant to a violation of the Bank 
Act or its regulations or that might suggest 
money-laundering or tax evasion. @ This checkbox, 
like the criminal-referral form, has since been super- 
seded by .the suspicious-activity report. — Abbr. 
STR. (Cases: Banks and Banking 151. C.J.S. Banks 
and Banking §§ 266-268, 277-278.) 
sustain, vb. 1. To support or maintain, oe: over a 
long period enough oxygen to sustain life>. 2. To 
nourish and encourage; lend strength to <she 
helped sustain the criminal enterprise>. 8. To un- 
dergo; suffer <Charles sustained third-degree 
burne>. 4. (Of a court) to uphold or rule in favor of 
<objection sustained>. 5. To substantiate or corrab- 
orate <several witnesses sustained Ms. Sipes’s allega- 
* tion>. 6. To persist in making (an effort) over a long 
period <he sustained his vow of silence for the last 
16 years of his life>. — sustainment, sustentation, 
— le, adj. 
suthdure (suuth-door). Hist. Eccles. law. The south 
‘door of a church, where purgations and other acts 
were oe and complaints were heard and 
resolved. 


suum cuique tribuere (s[y]oo-om K{w]i-kwee  tri- 
byoo-ar-ee), vb. [Latin] Roman law. To render to 
every person his due..@ This was one of the three 
general precepts in which june expressed the 
requirements of the law. CE. ALTERUM NON LAEDERE; 
HONESTE VIVERE. 


suus heres (s[y]oo-os heer-eez). [Latin] Roman law. An 
heir in the power of the deceased, by whom accep- 
tance of the inheritance was not necessary. See sv! 
HEREDES. 


suus judex (s[y]oo-os joo-deks). [Law Latin] Hist. A 
proper judge in a cause. 

suzerain (soo-ze-rin or -rayn), n. [Law French] {Hist 
A Crown tenant; a tenant in capite holding an estate 
immediately of the Crown.-2. Int'l law..A nation that 
exercises control over another nation's foreign rela- 
tions, — Also spelled suzereign. 


suzerainty (soo-zo-rin-tee or--rayn-tee). 1. Hist. The 
power of a feudal overlord to whom fealty is due. 
See reatty. 2. Int'l law. The dominion of a nation 
that controls the foreign relations of another nation 
but allows it autonomy in its domestic affairs. 
“At the pease Have Ueto aprode tape no Instance of a 
refation een states wh Se aa ete, 


The term was the relation between 


to Great 
and the South African Republic, and also to that between 
Turkey and Bulgaria from 1878 to 1909, but it seems likely 


to jar from diplomatic terminology." J.L. Brierty, The 
[cow of Nations 128 (eth od. 1855). ics a 


suzereign. See SUZERAIN. 


S.W. abbr. souTH WESTERN REPORTER. 
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swain. See swEIN. 
swainmote. See SWEINMOTE. 
swamp and overflowed land. See LAND. 


swap, n. Commercial law. 1. An exchange of one securi- 
ty for another. 2. A financial transaction between two 
parties, usu. involving an intermediary or dealer, in 
which payments or rates are exchanged over a speci- 
fied period and according to specified conditions. 


currency swap. An agreement to swap specified 
ayment obligations denominated in one currency 
or specified payment obligations denominated in 
a difterent currency. 


stock . In a corporate reorganization, an ex- 
change of one corpo:ation’s stock for another cor- 
poration’s stock, [ : Corporations 573, 575.) 
swarf money. Hist. A payment made in. lieu.:of the 
’ service of maintaining a lord's castle. Los 
swear, vb. -1. To. administer an oath to (a’ person). 
[Cases: Oath €=5. C.J.S. Oaths and Affirmations §§ 4, 
8-13.] 2. To take an oath. 8. To use obscene or 
profane language. 


swearing behind. Patents. A patent applicant's showing 
that an invention was conceived of or reduced to 
practice before the effective date of a prior-art refer- 
ence cited by a patent examiner as grounds for 
rejecting an application. — Also termed swearing 
bens reference. See ANTEDATING OF A PRIOR-ART REF- 
ERENCE. [Cases: Patents €=91(.5). C.J.S. Patents 
§ 122.] — swear behind, vb. 


swearing contest. See SWEARING MATCH. 


swearing-in, n. The administration of an oath to a 
person who is taking office or testifying in a legal 
roceeding. See oatH. [Cases: Officers and Public 
m oe 36(1). C.J.S. Officers and Public Employ- 
ees § 59.) 


swearing match. A dispute in which determining a 
vital fact involves the credibility choice between one 
witness's word and another's — the tv'o being irre- 
concilably in conflict and there being no other evi- 
dence. @ In such a dispute, the fact-finder is general- 
ly thought to believe the more reputable witness, 
such as a police officer over a convicted drug-deal- 
< — Also termed swearing contest; oath agatnst an 


swearing the peace. Hist. The giving of proof to a 
magistrate that one fears for one’s own safety, so that 
the magistrate will order the troublemaker ‘to keep 
the peace by issuing a supplicavit. See surpLicavir. 


swear out, vb. To obtain the issue of (an arrest war- 
rant) by making a charge under oath <Franklin 
swore out a complaint against Sutton>. 

sweat equity. Financial equity created in property Ly 
the owner's labor in improving the property <the 
lender required the homeowner to put 300 hours of 
sweat equity into the property>. 


sweating. Criminal procedure. The illegal interrogation 
of a prisoner by use of threats or similar means to 
extort information. 


sweat-of-the-brow doctrine. ight. The now-dis- 
carded principle that copyrights can protect the 


cee: semmeren cere eemene get me nee | 
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labor and expense that went into a work, rather than 
the work's originality. © The Supreme Court reject- 
ed the sweat-of-the-brow doctrine in Feist Pubs., Inc. 
v. Rural Tel. Servs. Co., 499 U.S. 340, 111'S.Ct. 1282 
(1991). Cf. swearwork. (Cases: Copyrights and Intel- 
lectual Property @12(1).] 


sweatshop. Slang. A business where the employees are 
overworked and underpaid in extreme conditions; 
esp., in lawyer pero a law firm that requires 
associates to work so hard that they barely (if at all) 
maintain a family or social life — though the firm 
may, in return, pay higher salaries. 


sweatwork. Slang. A compilation, esp. a searchable 
computer database, that does not qualify for U.S. 
copyright protection because the underlying facts 
are not copyrightable and‘the compilation is: not a 
nontrivial atrangement. @ New forms of intellectual- 
property laws are aimed at protecting the “sweat-of- 
the-brow” investment that goes into compiling data- 
bases. Cf. SWEAT-OF-THE-BROW DOCTRINE. 


ing, adj. 1. Comprehensive in scope <a sweep- 
ing objection><sweeping Icgislation>. 2. Over- 
whelming <sweeping voter turnout>. 


Sweeping Clause. See NECESSARY AND PROPER CLAUSE. 


sweepstakes. 1. A race (esp. a horse race) in which the 
winner's prize is the sum of the stakes contributed 
by the various competitors. 2. A contest, often for 
promotional purposes, that awards prizes based on 
the random selection of entries. © State and federal 
laws prohibit conducting a sweepstakes as a scheme 
to obtain money or property a the mail by 
false representations. 39 USCA § 3005. [Cases: Gam- 
ing 62. C.J.S. Commerce § 139.] 


" sweetener. 1. An inducement offered to a brokerage 


firm to enter into an underwriting arrangement with 
an issuer. 2. A special stock feature (such as converti- 
bility) that enhances the stock’s marketability. - 


sweetheart deal. A collusive agreement; esp., a collec- 
tive-hbargaining agreement made as a result of collu- 
sion between an employer and a union representa- 
tive, usu. allowing the employer to pay lower wages 
in exchange for payoffs to the union representative. 


swein (swayn). Hist. A forest freeholder. — Also 
spelled swain. — * 


sweinmote (swayn-moht). Hist. A forest court held 
three times a year, before. verderors as judges and 
freeholders of the forest as jurors, to try forest 
offenses. — Also spelled swatnmote; swantmate; swaine- 
mote; swaingemote. 
“The court of swe/nmote is to be holden before the verde- 
rors, as judges, by the steward of fe sweinmote tice in 
year .... The principal jurisdiction of this court Is, 
ako Sagi oil tora pressions and grievances com- 
mitted by the officers of the forest ... and, secondly, to 
receive and try presentments certified from the court of 
mont: againet oflences in vert and verison” 3 Wik 


fam . Commentaries on the Laws of England 72 
(1768). 


swell, n. 1. An expansion in the bulk of something <a 


swell resulting from defective canning procedures>. 
2. A gradual rise of something <a swell of dam- 
ages>. 3. A large, unbroken wave; the collective 
waves, particularly following a storm <a rough swell 
caused the shipwreck>. 


symbiotic-relationship test 


swift witness. See zealous witness under WITNESS. 


swindle, vb. 1. To cheat (a person) out of property 
<Johnson swindled Norton out of his entire sav- 
ings>. 2. To cheat a person out of (property) 
<Johnson swindled Norton's entire savings out of 
him>. — swindle, swindling, n. 


swindler. A person who willfully defrauds or cheats 
another. 


swinging-door chad. See cHan. 
swing loan. See bridge loan under LOAN. 


swing vote. The vote that determines an issue when 
‘all other voting parties, such as appellate judges, are 
evenly split. © ee 

ave, vb. 1. To strike or try to strike with a swinging 
blow <the cat swiped its claws.across my hand>. 2. 
To steal <the thief swiped the ring out of the display 
case>. 3. To pass a card with a magnetic stripe 
through a machine that reads the stripe <I swiped 
my credit card through the pay phone's reader and 
made my call>. — Sometimes termed (in sense 3) 


switching. In mutual funds, the practice of selling 
shares in one fund to buy shares in another. 


swoling (swuul-ing). Hist. The quantity of land that 
can be plowed in a year; a, hide of land. — Also 
spelled suling (suul-ing); sulung (suu-luung). — Also 
termed swoling of land. 


sworn brothers. Hist. Persons who, by mutual oaths, 
swear to share in each other’s fortunes. 


sworn clerks in chancery. Hist. Certain officers in the 
Court of Chancery who assist the six principal clerks . 
by pening clerical tasks, including keeping rec- 
cords and making copies of pleadings. @ The offices 
were abolished in 1842 by the Court of Chancery 
Act. St. 5 & 6 Vict. ch. 103. — Also termed séxty 


sworn statement, See STATEMENT. 


SYD. abbr. Sum of the years’ digits. Scc sum-of-the- 
years’-digits depreciation method under DEPRECIATION 
METHOD. : 


syllabus (sil-o-bes). 1. An. abstract or-outline of a topic 
or course of study. 2. HEADNOTE. PI-‘syllabuses, sylila- 
bi (sil-o-bi). geet ey SERS 
symbiotic-relationship test. The standard by which a 
private person may be considered a state actor — 
and may be liable for violating someone's constitu- 
tional rights — if the relationship between the pri- 
vate person and the government ts so close that they 
can tairly be said to be acting jointly. © Private acts 
by a private person do not generally create liability 
for violating someone's constitutional rights. But if a 
private person violates someone's constitutional 
rights while engaging in state action, the private 
erson, and possibly the government, can be held 
iable. State action may be shown by proving that the 
private person and the state have a mutually depen- 
dent (symbiotic) relationship. For example, a restau- 
rant in a public parking garage was held to have 
engaged in discriminatory state action by refusing to 
serve African-Americans. Burton v. Wilmington Park- 
ing Auth., 365 U.S, 715, 81 S.Ct. 856 (1961). There, 


symbolaeography 


the Court found a symbiotic relationship because the 
restaurant relied on the garage for its existence and 
significantly contributed to the municipal parking 
authority's ability to maintain the garage. But the 
symbiotic-relationship test is strictly construed. For 
example, the fact that an entity receives financial 
support from — or is nea regulated by — the 
government is probably insufficient to show a symbi- 
otic relationship. Thus, although a state had granted 
a partial monopoly to a public utility, the Court 
refused to find a symbiotic relationship between 
them. Jackson v. Metropolitan Edison Co., 419 US. 
345, 95 S.Ct. 449 (1974). See JOINT PARTICIPATION. Cf. 
STATE-COMPULSION TEST; NEXUS TEST. (Cases: Civil 
Rights €°1326(5, 7); Constitutional Law @=82(5), 
213(4), 254(4). C.J.S. Civil Rights §§ 92-94; Constitu- 
tional Law §§ 456, 619, 629, 631, 705, 719, 
954-958.) ss. 

symbolaeography. (sim-be-lee-og-re-fee). The art of 
drafting legal instruments. i 

symbolic, adj. (Of a signature) consisting of a symbol 
or mark. Cf. ONOMASTIC (2); HOLOGRAPH. 

symbolic delivery. See DELIVERY. 

symbolic speech. See speech. 

fymbolum animae (sim-ba-lam an-o-mee). [Latin] Hist. 
Amortuary. See MORTUARY (2). 


sympathy strike. See sTRIKE. 
synallagmatic contract. See CONTRACT. 
synchronization license. See LICENSE. 


syndic (sin-dik), n. (French “governmental represen- 
tative”] 1. An agent (esp. of a government or corpo- 
ration) appointed to transact business for others. 2. 

- Cfoil law. A bankruptcy trustee. [Cases: Bankruptcy 
3001. C.J.S. Bankruptcy §§ 194-195.] 


ayndicalism (sin-di-ko-iiz-am), n. A direct plan or 
ractice implemented by trade-union workers seek- 
ing to control the means of production and distribu- 
tion, esp. by using a general strike. — syndicalist, n. 
criminal syndicalism. Any doctrine that advocates 
or teaches the use of illegal methods to change 
industrial or political control. 
syndicate (sin-di-kit), n. A group organized for a 
common purpose; esp., an association formed to 
romote a common interest, carry out a particular 
usiness transaction, or (in a negative sensé) orga- 
nize criminal enterprises. See ORGANIZED CRIME. — 
syndicate (sin-di-kayt), vb. — syndication (sin-di- 
kay-shon), n. — syndicator (sin-di-kay-ter), 2. 
buying syndicate. A group of investment bankers 
who share the risk in underwriting a securities 
issue. 


syndicating. 1. The act or process of forming a syndi- 
cate. 2. The gathering of materials for newspaper 
publication from various writers and distribuuon of 
the materials at regular intervals to newspapers 
wa the country for publication on the same 
ay. 
syndicus (sin-di-kas), n. [Latin “advocate” fr. Greek 
syn- “with” + dike “lawsuit"] Roman law. One chosen 


- 
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(by a corporate body such as a municipality, college, 
etc.) to represent it at law. See syNDIC. 


synergism (sin-or-jiz-om), n. Patents. 1. A combination 
of known elements or functions that create a result 
ore than the sum of the individual elements or 
unctions. © Demonstrating that synergism exists is 
sometimes useful in proving nonobviousness. The 
U.S. Supreme Court held that synergism was a 
ae for a combination patent in Great Ad. & 
ac. Tea Co. v. Su t Equip. -» 340 U.S. 
147, 71 S.Ct. 127 oso) Bai thas tldieg was 
overturned by the Patent Act of 1952. 35 USCA 
§ 103. [Cases: Patents ©926(1.5). C.J.S. Putents 
§§ 83-84.] 2. A patentable device that produces a 
new or different function or an Papa or surpris- 
ing consequence. — term 5 Synergistic 
result. — synergistic (sin-or-jis-tik), synergetic 
(sin-or-jet-ik), adj. 


‘syngraph (sin-graf). A written contract or bond sign 


by all the parties, 
synod (sin-ed). Eccles. law. An ecclesiastical council 


lawfully assembled to determine church matters; 
esp., a meeting of several adjoining presbyteries in 


the Presbyterian church. (Cases: Religious Societies - 


€>4, C.J.S. Religious Societies §§ 2, 5, 7-13.] 


diocesan synod (dy-os-9-son). A synod composed of 


clergy from one diocese. 
general synod. A synod composed of bishops from 
all nations. — Also termed universal synod. 


national synod. A synod composed of clergy from a 
single nation. 


ial synod. A synod composed of clergy from 
a single province. — Also termed convocation. 


synodal (sin-o-dal), n. 1. A collection of ordinances of 
diocesan synods. 2. A tribute of money given by 
clergy to a bishop at the Easter visitation. 


synodales testes (sin-a-day-leez tes-teez), n. [Law Latin 
“synods-men”] Hist. Persons who gave evidence at 
synods (or later at visitations), intorming them of 
misconduct by clergy or laity. 

synodsman. See sIDESMAN. 

synopsis (si-nop-sis), n. A brief or partial survey; a 
summary or outline; HEADNOTE. — synopsize (si-nop- 
siz), vb. : a 

synthetic lease. See LEASE. 

synthetic rule. See QUANTITATIVE RULE. 


systematic jurisprudence. See exposilory jurisprudence 
under JURISPRUDENCE. 

systematic violation. Civil-rights law. An employer's 
policy or procedure that discriminates against an 
employee. @ Such a policy or procedure will usu. be 
considered a continuing violation. So an employee's 
claim of unlawful discrimination will not be barred 
as untimely as long as some discriminatory effect of 
the policy or pore occurs within the limitations 
period (e.g., 300 days for a Title VII claim). Cf. seri. 
AL. VIOLATION. [Cases: Civil Rights €=1505(7). C.J.S. 
Civil Rights §§ 159, 165.) 


‘ 


mmmemmen anes aan enwese > 


T 


T. Hist. 1. A letter branded on the base of the thumb 
of a person who claimed the benefit of clergy to 
prevent the person from claiming it again. @ This 
practice was formally abolished by the Criminal Stat- 
utes (England)-Repeal Act of 1827. 2. In Pennsylva- 
nia, a letter sewn onto the left sleeve of a convicted 
thief. @ This letter — required by a 1698 statute — 
had to be at‘least four inches high and of a different 
color from the rest of the garment. 


TAB. abbr. TAX-ANTIGIPATION BILL. 


table, n. 1. A synopsized representation, esp. in colum- 
nar form, of the particulars of a subject, usu. to 
present diverse items in a way that can be more 
easily understood. @ Examples include actuarial ta- 
bles, genealogical tables (which show the names and 
relationships of all the persons constituting a family), 
and interest tables. 2. A formulation of laws in- 
scribed on tablets, such as the Twelve Tables of 
Roman law. See TWELVE TABLES. 3. Parliamentary law. 
The secretary's desk. 


table, vb. Parliamentary law..(Of a deliberative assem- 
bly) to set aside the pending business unti] the 
assembly votes to resume its consideration. @ A mat- 
ter that has been tabled may be brought up again by 
a vote of the assembly. — Also termed lay on ; 


postpone temporarily. 


‘ motion to temporarily was 
‘lay on the table.’ (in American usage the phrase has been 
is referred to as 


g legislative 
custom of literally laying a bill awaiting further consideration 
on the clerk's table. : mm 


“The reference to ‘laying the motion on the table’ or ‘ta- 


bli ’ ts still widely used, but th more precise term, ‘post- 
pone temporat », ‘when that is its purpose, 
the term ts self-explanatory. : 

"“Sometimes, however, the purpose of the mdffin Is not 
merely 10 postpone temporary, but to set the motion ase 
indefinitely — in effect, to''kill’ t ...." Alice Sturgis, The 
aon oe of Parliamentary Procedure 70 “Gin ed. 
tableau of distribution. Civil law. A list of creditors of 
an estate, stating what each is entitled to. See judg- 

ment homologating the tableau under JUDGMENT. 


tableaux vivants. Copyright. A performance by actors 
dressed as characters in a painting and acting out 
the event portrayed in the painting. 


table of authorities. See InDEX OF AUTHORITIES. 


table of cases. 1. An alphabetical list of the cases cited 
in a brief or lawbook, usu. prefixed or appended to 
it, with one or more page or section numbers show- 
ing where in the text each case is cited. 2. INDEX OF 
AUTHORITIES. 


‘Tablets of Amalfi. See AMALPHITAN CODE. 


tabula in naufragio. [Latin “the last plank from the 
shipwreck”] Something added to a lawsuit, often on 
appeal, as a last-ditch argument or as an after- 
thought. 


tabula rasa (tab-ye-la rah-so or -zo). [Latin “scraped 
tablet”] A blank tablet ready.for writing; a clean 
slate. Pl. tabulae rasae (tab-yo-lee:rahs-1). 

tabular form. See SUBPARAGRAPH FORM: - 

tabulis exhibendis. See DE TABULIS EXHIBENDIS. 

T-account. An accounting form shaped like the letter 
T, with the account's name above the horizontal line, 


debits listed to the left of the vertical line, and credits 
to the right. . 


tacere quadriennium utile (ta-seer-ee kwod- 
phe yoo-to-lee). [Law Latin] Hist. To be 
silent throughout the four hb after sg ae eA 
person is éstopped from challenging a deed made 
when that person was a minor ‘if the right is not 
exercised within the four years after the person 
reaches the age of majority. 


tacit (tas-it), adj. 1. Implied but not actually expressed; 
implied by silence or silent acquiescence <a_ tacit 
understanding> <a tacit admission>. 2. Civil law. 
. Arising by operation of law; constructive <a tacit 
mortgage> <tacit relocation>. La. Civ. Code art. 
3506(30). — tacitly, adv. : 

tacit acceptance. Civil law. 1. An acceptance of an 
offer indicated by circumstances or operation of law 
rather than express words. La. Civ. Code art. 1927. 
2. An acceptance of an inheritance, indicated by the 
heir’s doing some act that shows an intent to accept 
it and that the heir would have no right to do except 
in that capacity. [Cases: Descent and Distribution 
mie C.J.S. Descent and..Distribution §§ 69, 

, 116. ices 


_tacit admission. See implied admissjon under Aumssion 


(WD. 
tacit collusion. See CONSCIOUS PARALLELISM. 
tacit contract. See CONTRACT. 
tacit dedication. See DEDICATION. 
tacit hypothecation. See HYPOTHECATION. ~ 
tacit law. See Law. 
tacit mortgage. See legal mortgage under MORTGAGE. 
tacit prorogation. See PROROGATION. 


tacit relocation. The implied or constructive renewal 
of a lease, usu. on a year-to-year basis, when the 
landlord and tenant have failed to indicate their 
intention to have the lease terminated at the end of 
the original term. [Cases: Landlord and Tenant 
@>115(1).] 
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tacit-relocation doctrine 


tacit-relocation doctrine. The principle under which a 
lease is presumed to ‘continue (usu. for a one-year 
period) beyond its expiration date because of the 
parties’ failure to indicate that the agreement should 
terminate at the stipulated date. [Cases: Landlord 
and Tenant @115(1).} 


tacit remission, See REMISSION. 


tack, n. Scots law. A deed creating a lease of land or 
other immovable property for an annual rent pay- 
able in money, services, or fruits produced on the 
land. @ The lessee may be referred to as a tacksinan 
or lackswoman. — tack, vb. 


tack, vb. 1. To add (one’s own period of land posses- 
sion) to a prior possessor’s period to establish contin- 
uous adverse possession for the statutory period. 
[Cases: Adverse Possession €°43. C.J.S. Adverse Pos- 
session § 154.] 2. To annex (a junior lien) to a first 
lien to acquire priority over an intermediate lien. 
“tt Is the established doctrine in the 

be three mortgages in succession, 


preference The same rule would 
Eat wel on fo second Inourbrence wan a} 
but the incumbrancer who 


4 James Kent, on 

(George Comstock ed., 11th ed. 1 3 
$. Scots law. To lease land or another immovable for 
an annual rent payable in money, services, or fruits 
produced on the land. 


tacking. 1. The joining of consecutive periods of pos- 
session by different persons to treat the periods as 
one continuous period; esp., the adding of one’s 
own period of land possession to that of a prior 
ossessor to establish continuous adverse possession 
for the statutory period. See ADVERSE POSSESSION. 
[Cases: Adverse Possession ¢°39-56. C.J.S: Adverse 
Possession §§ 144, 149-205, 332.] 2. The joining of a 
junior lien with the first lien in order to acquire 
priority over an intermediate lien. (Cases: Mortgages 
@151(2). C.J.S. Mortgages §§ 204, 206, 209, 214.] 


Taft-Hartley Act. See LABOR-MANAGEMENT RELATIONS 
ACT. 

Taft-Hartley fund. See joint-welfare fund under FUND 
(. i 

tail, n. The limitation: of an estate so that it can be 
inherited only bythe fee owner’s issue or class of 
issue. See FEE TAIL? ENTAIL. — Also termed (in Scots 
law) dailzie (tay-lee). [Cases: Descent and Distribution 
29; Estates in Property €712; Wills €=604. C.J.S. 
Estates §§ 22-27; Wills § 1258.] . 


several tail. A tail that designates two separate 
heirs or classes of heirs who are eligible to inherit. 


tail female. A limitation to female heirs. [Cases: 
Estates in Property 12; Wills 605. C.J.S. Es- 
tates §§ 22-27; Wills § 1259.] 


tail general. 1. A tail limited to the issue of a 
particular person, but not to that of a particular 
couple. — Also termed general tail. 2. See tail male. 
[Cases: Estates in Property €=12; Wills ©604. 
C.J.S. Estates §§ 22-27; Wills § 1258.] 
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tail male. A limitation to male heirs. — Also 
termed tail general. [Cases: Estates in Property 
12; Wills 604. C.J.S. Estates §§ 22-27; Wills 
§ 1258.] 


tail special. A tail limited to specified heirs of the 
donee’s body. — Also termed special tail. (Cases: 
Estates in Property 12; Wills 604. C.J.S. Es- 
tates §§ 22-27; Wills § 1258.] 
Rpesintnr ied elther general, or 


i, or special . 
tall-epecial is where the gift is restrained to certain helrs .. . 
hls ecg dni Pa toed bed LA ld 
in 


2 William Blackstone, 
‘land 113-14 (1766). 
tailzie (tay-lee), n. Scots law. 1. ENTAIL. 2. TAIL. 


taint, n. 1. A conviction of felony. 2. A person so 
--convicted. See ATTAINDER. 


taint, vb. 1. To imbue with a noxious quality or 
principle. 2. To contaminate or corrupt. 3. To tinge 
or affect slightly for the worse. — taint, n 


tainted evidence. See EVIDENCE. 


tainted stock. See stock. 


take, vb. 1. To obtain possession or control, whether 
legally or illegally <it's a felony to take that property 
without the owner's consent>. 2. To seize with au- 
thority; to corifiscate or apprehend <take the sus- 
pect into custody>. 8. To acquire (property) for 
public use by eminent domain; (of a governmental 
entity) to seize or condemn property <the state took 
the land under its eminent-domain powers>. [Cases: 
Eminent Domain 1-65. C.J.S. Eminent Domam 
§§ 2-70, 82-83, 87-97, 104, 106-108, 115; Zoning 
and Land Planning §§ 24, 47.] 4. To acquire posses- 
sion by virtue of a grant of title, the use of eminent 
domain, or other legal means; esp., to receive prop- 
erty by will or intestate succession <the probate code 
indicates the proportions according to which each 
heir will take>. See Taxinc. 5. To claim one’s rights 
under <she took the Fifth Amendment>. 


take a default judgment. To reduce to final judgment 
a defendant's failure to timely answer-.a lawsuit. © 
The process usu. involves informing the.court of the 
defendant's failure to answer, proving damages, and 
submitting a proposed judgment for the judge to 
sign. See DEFAULT JUDGMENT. - 


take a deposition. To obtain the testimony of a witness 
by deposition. See DEPOSITION (D. 


take away, vb. Hist. To entice or persuade (a female 
‘under the age of 18) to leave her family for purposes 
of marriage, prostitution, or illicit sex. See ABDUCTION 
(2). 


take back, vb. To revoke; to retract. 


take by stealth. To steal (personal property); to pilfer 
or filch. (Cases: Larceny 1, 12. CJ.S. Larceny 
§§ 1(1, 2), 4-7, 9, 33-35, 50.) 


take care of. 1. To support or look after (a person). 2. 
To pay (a debt). 3. To attend to (some matter). 


"esas sss sedis otaelta 8 Batre Asean Se 
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. taker in default. A person who will receive proper- 
ty not effectively appointed; esp., a person desig- 
nated by a donor to receive property under a 
power of appointment if the donee fails to exercise 
that power. 


take the Fifth. To assert one’s right against self- 
incrimination under the Fifth Amendment. @ A com- 
mon but loose variant of the phrase is plead the Fifth: 
invoking the right is not a plea. See RIGHT AGAINST 
SELF-INCRIMINATION. [Cases: Witnesses €=297. C.J.S. 
Witnesses § 522.] : 


take the witness. You may now question the witness. @ 
This phrase is a lawyer's courtroom announcement 


take delivery. To receive something purchased or 
ordered; esp., to receive a commodity under a fu- 
tures contract or spot-market contract, or to receive 
securities recently purchased. 


take effect, vb. 1. To become operative or executed. 2. 
To be in force; to go into operation. 


take from the table. Parliamentary law. To resume 
consideration of (business previously tabled). — Also 


termed resume consideration 
take-home pay. Gross wages or salary reduced by 


deductions such as income taxes, social-security tax- 
es, voluntary.contributians, and union dues; the net 


amount of a:paycheck. that ends one side’s' questioning’and prompts the 
take-it-or-leayé-it contract:“See adhesion contract under | ‘other side tq begin’ “its questidning. Synonymous 
CONTRACT. #32," = yes phrases are your witness and pas}‘die' witness. 


Re 
‘take up, vb. 1. To pay or discharge (a note). (Cases: 
Bills and Notes €=428, 436. C.J.S. Bills and Notes; 
Letters of Credit §§ 100, 231, 234-236, 238, 240, 242, 
- 244-248.] 2. To retire (a negotiable instrument); to 
discharge one’s liability on (a negotiable instrument), 
esp. the iiability of an indorser or acceptor. 3. To 
purchase (a note). 


taking, n. 1. Criminal & tort law. The act of seizing an 


article, with or without removing it. but with an 
implicit transfer of possession or control. 


take-nothing igment. See JUDGMENT. 
take-or-pay contract. See CONTRACT. 


takeover. The acquisition of ownership or control of a 
corporation. @ A takeover is typically accomplished 
by a purchase of shares or assets, a tender offer, or a 
merger. [Cases: Securities Regulation €°52.10- 
52.26. CJ.S. Securities Regulation §§ 121, 123-127, 
129-130, 138-139.] 


friendly takeover. A takeover that is approved by 


the target corporation's board of directors. 


hostile takeover. A takeover that is resisted by the 
target corporation’s board of directors. (Cases: 
Corporations €310(1). C.J.S. Corporations §§ 475, 
477-484, 487-489.} 


takeover agreement. See AGREEMENT. 
takeover bid. An attempt by outsiders to wrest control 


from the incumbent management of a target corpo- 
ration. See TENDER OFFER. 


takeover defense. A measure ta!en by a corporation 


to discourage hostile takeover attempts. — Often 
shortened to defense. — Also termed shark repellent. 


structural takeover defense. A legal mechanism 
. adopted by -a corporation to thwart, any. future 
takeover bid. without having any finantial or oper- 
ational effect on the tai et corporation. 
geet et oe : 
ional takeover. defense. A financial or oper- 
ational transaction designed to make a present or 


future takeover bid more difficult by raising a | 


company’s share price, paying off the bidder, or 
reducing a bidder's profit. @ Examples include 
issuing new shares of stock, acquiring expensive 
assets, and adopting a poison-pill defense. See pot- 
SON PILL; PORCUPINE PROVISION. 


takeover offer. See TENDER OFFER. 
taker, n. A person who acquires; esp., one who re- 


ceives property by will, by power of appointment, or 
by intestate succession. (Cases: Wills €°492-495. 
CJ.S. Wills §§ 902-905, 928, 956, 964-966.] 


first taker. A person who receives an estate that is 
subject to a remainder or executory devise. 


mptive taker. A person who would take under 
the applicable provisions if the takers were to be 
finally ascertained at the present moment. 


constructive taking. An act that does not equal an 
actual appropriation of an article but that does 
show an intention to convert it, as when a person 
entrusted with the possession of goods starts using 
them contrary to the owner's instructions. 


2. Constitutional law. The government's actual or 
effective acquisition of private property either by 
ousting the owner or by destroying the property: or 
severely impairing its utility. @ There is a taking of 
property when government action directly inter- 
eres with or substantially disturbs the owner's use. 
and enjoyment of the property. — Also termed 
constitutional taking. See CONDEMNATION (2); EMINENT 
pomain. (Cases: Eminent Domain €2. C.J.S. Emi- 
nent Domain §§ 6-8, 13, 82-83, 87-88, 106-107.] 
actual taking. See physical taking:” 
de facto taking (di fak-toh). 1,,-Interference with 
fone or value or..marketability. of land in antici- 
pation of condemnation, depriving the owner of 
reasonable use and‘ thereby triggering the obli- 
gation to pay just compensation. 2.,A taking in 
which an nor d clothed with eminent-domain pow- 
er substantially interferes with an owner's use, 
possession, or enjoyment of property. [Cases: Emi- 
nent Domain € 2. C.J.S. Eminent Domain §§ 6-8, 
13, 82-83, 87-88, 106-107.] 


permanent taking. A government's taking of prop- 
erty with no intention to return it. © The property 
owner is entitled to just compensation. 

physical taking. A physical appropriation of an 
owner's property by an entity clothed with emi- 
nent-domain authority. — Also termed actual tak- 
ing. (Cases: Eminent Domain €2. C.J.S. Eminent 
Domain §§ 6-8, 13, 82-83, 87-88, 106-107.] 


temporary taking. A government's taking of prop- 
erty for a finite time. © The property owner may 


taking a case from the jury 


be entitled to compensation and damages for any 
harm done to the property. 


taking a case from the jury. See directed verdict under 
VERDICT. 


Takings Clause. ‘The Fifth Amendment provision that 
prohibits the government from taking private prop- 
erty for public use without fairly compensating the 
owner. — Also termed Just Compensation Clause. See 
EMINENT DOMAIN. [Cases: Eminent Domain ¢=69, 70. 
CJ.S. Eminent Domain §§ 71-72, 198-199.] 


taking the Fifth. See TAKE THE FIFTH. 


tales (tay-leez or taylz). [Latin, pl. of talis “such,” in the 
phrase talesade circumstantibus “such of the bystand- 
ers”] 1. A supply of additional jurors, usu. drawn 
from the bystanders at the courthouse, summoned 
to fill a. panel that has become deficient in number 
because of juror challenges or-exemptions. 2. A writ 
or order summoning these jurors. - 

tales-juror. See TALESMAN. . 

talesman (taylz-man or tay-leez-mon). Archaic. 1. A 
person selected from among the bystanders in court 
to serve as a juror when the original jury panel has 

- become deficient in number. [Cases: Jury €=72. 
C.J.S. Juries §§ 333-334, 337:] 2. vENIREMEMBER. — 
Also termed tales-juror. 


talisman (tal-is-mon), . A charm, amulet, or other 
physical thing supposedly capable of working won- 
ders <private property is not some sacred talisman 
that can never be touched by the state — it can be 
taken for public use as long as the owner is justly 
compensated>. — talismanic (tal-is-man-ik), adj. 

talis qualis (tay-lis kway-lis). [Latin] Hist. Such as it is. 
© A purchaser who accepts title as it stands at the 
time of sale takes the tiile ialis qualis. 


tallage. 1. Hist. An arbitrary tax levied by the monarch 
on towns and lands pelonging to the crown. © Royal 
tallages were abolished in the 14th century when 
Parliament gained the power to approve or disap- 
prove the monarch’s direct-taxation schemes. 2. Hist. 
A levy demanded by a feudal lord from tenants in 
lieu of the tenants’ provision of goods and services. @ 
The timing and amount of the levy varied according 
to local custom, type of tenure, and caprice. 3. TOLL- 
AGE. ne 


tally. 1. Hist. A stick cut into two parts and marked 
with notches to show what was due between a debtor 
and creditor. ‘S 
“The tally, used as a receipt for money or chattels, 
narrow wooden stick with notches of varying dimensions to 
represent ne amount received. After the had 


re) party. If the sum involved isputed, the two 
Peet err oe meen coe te cure to 000 8 would 

ly.” C.H.S. Fifoot, History and Sources of the mon 
Law: Tort and Contract 223 (1949). 


a 


Money to the Bank 
amount: the Ban 
you thus held ‘ 


8 4 
upon it. 


counterfoll; and the word ‘cheque’ itself Seed 

to the same root as ‘exchequer.’” nald L. Poole, The 
Bonoquer inthe Wels cone be 8 1912). 

“From early times tallies were used in the uer and 
ried wr fend nd adn Fal eG of old 
tallies ted to the buming down of the old Houses of Partia- 
tort so” M. Walker, The Oxford Companion to Law 


2. Anything used to record an account. 3. An ac- 
count; a score. : 


Talmud (tahl-muud or tal-mad), n. A work embodying 
the civil and canonical law of the Jewish people. — 
Talmudic (tahl-moo-dik or tal-), adj. 


talweg. See THALWEG. 
TAM. abbr. TECHNICAL ADVICE MEMORANDUM. 


tame, adj. (Of an animal) domesticated; accustomed to 
humans. See domestic animal undci:: ANIMAL. (Cases: 
Animals 1. C.J.S. Animals §§ 2-8.} -- 

tam facti quam animi (tam fak-t1 kwam an-a-mi). 
[Latiri] Hist. In deed as well as in intention. 


tamper, vb. 1. To meddle so as to alter (a thing); esp., 
to make changes that are illegal, corrupting, or 
perverting. 2. To interfere improperly; to meddle. 


tampering, n. 1. The act of altering a thing; esp., the 
act of illegally altering a document or product, such 
as written evidence or a consumer good. See Model 
Penal Code §§ 224.4, 241.8; 18 USCA § 1365. 2. 
The act or an instance of engaging in improper or 
underhanded dealings, esp. in an attempt to influ- 
ence. © Tampering with a witness or jury is a crimi- 
nal offense. See WrrNEss-TAMPERING; OBSTRUCTION OF 
JUSTICE; EMBRACERY. 


TAN. See tax-anticipation note urider NOTE (1). 
TANE. abbr. TEMPORARY ASSISTANCE TO NEEDY FAMILIES, 


tangible, adj. 1. Having or possessing t piyecal form; 
CoRPOREAL. 2. Capable of being tou and seen; 
perceptible to the touch; capable of being possessed 
or realized. 3. Capable of being understood by the 
inind. 

tangible asset. See AssET. 

tangible chattel paper. See CHATTEL PAPER... 

tangible cost, See cost (1). : 

tangible damages. See actual damages undér:DAMAG' 

tangible evidence. See £vIDENCE. — 

tangible medium of expression. Copyrig lt. Any mate- 
rial form in which a work can expressed and 
communicated, either directly or through a ma- 
chine. @ A requirement for copyright is that the 
work be fixed in a tangible medium of expression. 
{Cases: Copyrights and _ Intellectual Property 
@12(1).) 

tangible personal property. See PROPERTY. 


tangible-personal-property memorandum. A_hand- 
written or signed document that lists items of tangi- 
ble personal property (such as jewelry, artwork, or. 
furniture) and the persons who should receive the 
property upon the owner's death. © This memoran- 
dum is a separate document from the property 
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owner's will, and if referred to by the will, it is a 
valid testamentary disposition. Unif. Probate Code 
§ 2-513. — Abbr. TPPM. 


tangible property. See PROPERTY. 
tangible thing. See corporeal thing under THING. 


tanquam bonus vir (tan-kwam boh-nas veer). [Law 
Latin] Scots law. As an honest or honorable man. @ A 
tenant was required to run his farm fanquam bonus 
vir. — Also spelled tamquam bonus vir. 


tanquam dominus (tan-kwam dom-o-nes). [Law Latin] . 


Fitst. As owner. 
tanquam in iibello (tan-kwam in lo-bel-oh). [Law Latin] 
Hist. As if alleged in the libel. 
m inteyim dominus (tan-kwam in-ter-im dom-a- 
nas). [Law*Latin] Hist. As the temporary owner. 
rs ire jure devoluto (tan-kwam joor-ee dee-va-loo- 


toh). [Law Latin] Hist. As if the right had devolved. 
See JUS DEVOLUTUM. 


tanquam optimum maximum (tan-kwam op-te-mam 
mak-sa-mam). [Law Latin] Hist. At its best and full- 
est. @ The phrase was often used in the conveyance 
of an estate. : 


tanquam — (tan-kwam kwi-le-bet). [Law Latin] 
Hist. Like any other person. @ The phrase usu. 
referred to certain transactions of the sovereign. 


tantum et tale (tan-tem et tay-lee). [Latin] Hist. So 
much and of such a kind. 


“When a purchaser accepts a su from the seller tantum 
ot fale ask stands inthe the later 


rchaser has the advantage; if otherwise, he bears the 

less John Trayner, Trayner’s Latin Maxims 595 (4th ed. 

tapper, n. 1. A person who approaches another for 
money; a beggar. 2. By extension, a thief. 


tapping, n. See WIRETAPPING. 


tarde venit. A return of a writ that was delivered to the 
sheriff too late to be executed before the return day. 
See return day under DAY. - : 

tare (tair), n.-1.:A deficiency:in the weight or quantity 
of merchandise resulting.from. including its contain- 
er’s weight in the total. 2. An allowance or abate- 
ment of a certain weight or quantity that a seller 
makes to the buyer because of the container’s 
weight. Cf. TRET. 


target benefit plan. See EMPLOYEE BENEFIT PLAN. 
target corporation. See CORPORATION. 
target offense. See object offense under OFFENSE (1). 


target price. See PRICE. 
target witness. See wITNEss. 


tariff, n. 1. A schedule or system of duties imposed by 
a government on imported or exported goods. @ In 
the United States, tariffs are imposed on imported 
goods only. [Cases: Customs Duties 923-38. C.J.S. 
Customs Duties §§ 38, 40-55.) 2. A duty imposed on 
imported or exported goods under such a system. 
See DUTY ().- 


tarnishment . 


ad valorem tariff. A tariff set as a percentage of the 
imported goods’ value. @ This is the primary 
method used to calculate customs duties. 


antidumping tariff. A tariff equaling the difference 
peeween the price at which the product is sold in 
the exporting country and the price at which the 
importer will sell the product in the importing 
country. @ These tarifls are designed to prevent 
foreign businesses from artificially lowering their 
prices and gaining unfair advantages outside their 
home market. See ANTIDUMPING LAW. [Cases: Cus- 
toms Duties 921.5. CJ.S. Customs Duties 
§§ 135-152.) fe AS . : 
autonomous tariff..A tariff-set:by legislation rather 
than by commercial treaty... <;... 

common external tariff. A tatiff rate that members 
of a customs union, common market, or economic 
union uniformly apply to imports from nonmem- 
ber nations. — Abbr. CXT. — Also termed tariff 
exterior commun (TEC). 


discriminatory tariff. A tariff containing duties that 
are applied unequally to different countries or 
manufacturers. 


preferential tariff. A tariff that favors the products 
of one country over those of another. Cf. Most-Fa- 
VORED-NATION CLAUSE. : 

protective tariff. A tariff designed primarily to give 
domestic manufacturers economic protection 
against price competition from abroad, rather than 
to generate revenue. 


wy tariff. A tariff imposed to pressure an- 
other country into removing its own tariffs or 
making trade concessions. ; 


revenue tariff. A tariff enacted solely or primarily 
to raise revenue. 


tariff exterior commun. [Frénch] See common exter- 

nal tariff. 
3. A fee that a public utility or telecommunications 
corapany may assess for its services. @ The tariffs 
that a provider may. charge are: limited by statute. 
-(Cases: Public Utilities €=119:1; Telecommunica- 
tions 306. C.J.S.‘Telegraphs, Tele , Radio, and 
Television §§ 73, 77; 81.] 4. A:'schedule listing the 
rates cha for services provided by a public 
utility, the U.S. Postal Service, or a business (esp. 
one that must by law file its rates with a public 
agency). [Cases: Public Utilities €©119.1.] 5. A scale 
of sentences and damages for crimes and injuries, 
arranged by severity. — tariff, vb. 


joint tariff. A rate schedule established by two or 
more carriers covering shipments between places 
requiring the use of facilities owned by those carri- 
ers. (Cases: Carriers €©193. C.J.S. Carriers § 482.] 


Tariff Act of 1930. See sMOOT-HAWLEY TARIFF ACT. 


tarnishment. Trademarks. A form of dilution that oc- 
curs when a trademark’s unauthorized use degrades 
the mark and diminishes its distinctive quality. Cf. 
BLURRING. (Cases: Trade Regulation ©9366. C_J.S. 
Ns rs Trade-Names, and Unfair Competetion 
§ 79.) 


tax 


tax, n. A monetary charge imposed by the govern- 
ment on persons, entities, transactions, or property 
to yield public revenue. © Most broadly, the term 
embraces all governmental impositions on the per- 
son, property, privileges, occupations, and enjoy- 
ment of the people, and includes duties, imposts, 
and excises. Although a tax is often thought of as 
being pecuniary in nature, it is not necessarily pay- 
able in money. [Cases: Internal Revenue @3001; 
Taxation €1, 856.1, 906.11, 931, 1201. C.J.S. Jnter- 
nal Revenue § 2; Taxation §§ 1-3, 5-6, 1693, 
1783-1785, 1792, 1990, 1993.] — tax, vb. 


“Taxes are the enforced pi contributions from 


persons and property, levied 


for the 


are_of no practical ortance.””. 1 M. 
i Law’of Taxation § 1, ét 61-63 (Clark A. Nichols 
ed., 4th ed. 1924). 


accrued tax. A tax that has been incurred but not 
yet paid or payable. 

accumulated-earnings tax. A penalty tax imposed 
on a corporation that has retained its earnings in 
an effort to avoid the income-tax liability arising 
once the earnings are distributed to shareholders 
as dividends. — Also termed marristrey tapi 
tax, (Cases: Internal Revenue €-3843-3845. C.].S. 
Internal Revenue §§ 381~-382.] 


additional tax. See stopgap tax. 


admission tax. A tax imposed as part of the price of 
being admitted to a particular event. [Cases: The- 
aters and Shows €3. C.J.S. Entertainment and 
Amusement; Sports §§ 18-19, 22, 25-37.] 


ad valorem tax. A tax imposed proportionally on 
the value of something (esp. real property), rather 
than on its quantity or some other measure. 
(Cases: Taxation €1. C.J.S. Taxation §§ 1-3, 5-6.] 
“[Aln ad valorem tax fs a tax of a fixed proportion 
ee peta te Paes Of pemasone ce 
assessed, requires the intervention of assessors or 
to estimate the value of such 
amount due from each can be be 
Am. Jur. 2d State and Taxation §§ 20, at 355 (1973). 


alternative minimum tax, A tax, often a flat rate, 
potentially i on, corporations and higher- 
Income individuals to ensure that those taxpayers 
do not avoid too. much (or all) income-tax liability 
by legitimately using exchisions, deductions, and 
credits. ~~ Abbr. : — Also termed minimum 
tax. (Cases: Internal Revenue $3550. C.J.S. Inter- 
nal Revenue §§ 358-361.] 


amusement tax. A tax on a ticket to a concert, 
sporting event, or the like. @ The tax is usu. 
expr as a percentage of the ticket price. 
{Cases: Theaters and Shows €=3, 3.40, 3.60. C_J.S. 
Entertainment and Amusement; Sports §8§ 18-19, 22, 
24-37, 48.] 


betterment tax. See BETTERMENT TAX. 


capital-gains tax. A tax on income derived from 
the sale of a capital asset. © The federal income tax 
on capital gains typically has a more favorable tax 


- are assessed against 
erty. ‘ 
_. collateral-inheritance tax.:A tax levied:on the trans- 
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rate — for example, 20% for an individual and 
34% for a corporation — than the otherwise appli- 
cable tax rate on ordinary income. See carrrat. 
GAIN. [Cases: Internal Revenue © 3230.1-3260. 
C.J.S. Internal Revenue §§ 127-145, 490-491.] 


capital-stock tax. 1. A tax on capital stock in the 
hands of a stockholder. (Cases: Taxation €119.] 
2. A state tax for conducting business in the corpo- 
rate form, usu. pe’ on out-of-state corpora- 
tions for the privilege of doing business in the 
state. @ The tax is usu. assessed as a percentage of 
the pe or assigned value of a corporation's capital 
stock. 


capitation tax. See poll tax. 
tax. A tax a in which different rates 
ifferent types‘ of taxed prop- 


fer of propeny by will or intestate succession to a 
person other than the spouse, a parent, or a 
descendant of the decedent. Cf. legacy tax. [Cases: 
Taxation €856.1. C.J.S. Taxation §§ 1783-1785, 


1792] 


commutation tax. 1. A combination of two or more 
taxes that is or can be substituted for something 
else that could be imposed, such as a demand for 
other taxes or the performance of personal ser- 
vices. © For example, an excise or chise tax 
may be combined with a local tax in lieu of all 
other taxes related to the subject matter. 2. Hist. A 
tax maporee on shipowners, requiring them to 
post a bond or remit a payment per foreign pas- 
senger. @ In the ee the tax was used to 
discourage Ssunigrecion _and to raise revenue to 
defray the costs of supporting indigent immigrants 
who had remained in the U.S. 3. Hist. A 1784 tax 
intended to reduce tea-smuggling and increase tax 
revenue by cutting the tax:on tea and raising the 
tax on windows. ® To avoid payment of the tax, 
many people boarded up their windows. 


consumption tax. A tax imposed on sale of goods or 
services to be consumed. ([Cases: ‘Taxation 
1201.1.) 


death tax. 1. See estate tax. 2. See inheritance tax. 


delinquent tax. A tax not paid when‘due. [Cases: 
Internal Revenue #4827; Taxation .¢@526, 903, 
906.20, 1096, 1331. C.J.S. Internal Revenue 
§§ 725-726; Taxation §§ 883-884,.. 1777-1778, 
1976, 1978-1981, 2055.] : 


direct tax. A tax that is imposed on property, as 
distinguished from a tax on a right or privilege. © 
A direct tax is presumed to be borne by the person 
upon whom it is assessed, and not “passed on” to 
some other person. Ad valorem and property tax- 
es are direct taxes. [Cases: Internal Revenue 
3059-3064; Taxation €1. C.J.S. Internal Reve- 
nue § 4; Taxation §§ 1-3, 5-6.] 


documentary-stamp transfer tax. See stamp tax. 


erroneous tax. 1. A tax levied without statutory 
authority. [Cases: Taxation €=498, 536, 608(2). 
C.J.S. Social Security and Public Welfare § 208; Taxa- 


tion §§ 801-804, 915, 1093.] 2. A tax on property 
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not subject to taxation. 3. A tax levied by an officer 
who lacks authority to levy the tax. — Also termed 
illegal tax. 

estate tax. A tax imposed on the transfer of prop- 
erty by will or by intestate succession. — Also 
termed death tax; death duty. Cf. inheritance tax. 
[Cases: Internal Revenue €-4145; Taxation 
856.1. C.J.S. Internal Revenue §§ 500-502; Taxa- 
tion §§ 1783-1785, 1792.] 


estimated tax. A tax paid quarterly by a taxpayer 
not subject to withholding (such as a self-employed 

rson) based on either the previous year’s tax 
iability. ofan estimate,.of the current year's tax 
liability. (Cases: Internal Revenue €°4827, 4832, 
5219.40; ‘Taxation 1096. C.J.S. Internal Revenue 
§§ 725-726; '733, 821; "Taxation §§ 1777-1778.] 


excess-profits tax. A tax levied on profits that are 
beyond a business's normal profits. © This type of 
tax is usu. imposed only in times of national 
emergency (such as war) to discourage profiteer- 
ing. [Cases: Internal Revenue 4130-4136. C_J.S. 
Internal Revenue § 670.] ; 


excise lieu property tax. A tax on the gross premi- 
ums received and collected by designated classes of 
insurance companies. [Cases: Taxation €>140. 
CJ.S. Taxation §§ 217-218.) 


excise tax. See EXCISE. 


tax. A tax levied on merchandise and goods 
shipped or to be shipped out of a country. 


flat tax. A tax whose rate remains fixed regardless 
of the amount of the tax base. @ Most sales taxes 
are flat taxes. — Also termed 7 tax. Cf. 
progressive tax; regressive tax. [Cases: Taxation 
1281. C.Jj.S. Taxation §§ 2035-2036.] 


floor tax. A tax imposed on distilled spirits stored 
in a warehouse. [Cases: Internal Revenue 4314. 
C.J.S. Internal Revenue § 597.] 


franchise tax. A tax imposed on the privilege of 
carrying on a business (esp. as a corporation), usu. 
‘measured ‘by the business's income,See FRANCHISE. 
(Cases: Taxation °*¢>117. -J-S. Taxation 
§§ 177-180, 199.]. 0 =: 

general tax, 1. A tax that returns no special benefit 
to the taxpayer other than the support of govern- 
mental programs that benefit all. (Cases: Taxation 


- =, 22. CJ.S. Taxation §§ 1-3, 5-6.] 2. A prone’: 


ty tax or an ad valorem tax that is imposed for no 
special purpose except to produce public revenue. 
Cf. special assessment under ASSESSMENT. 


generation Prins tax. A tax on a property trans- 


er that skips a generation. @ The tax limits the use 

of generation-skipping techniques as a means of 
avoiding estate taxes. [Cases: Internal Revenue 
4220. C.J.S. Internal Revenue §§ 576-578.] 


tion-skipping transfer tax. A gift or estate tax 
imposed on a generation-skipping transfer or a 
generation-skipping trust. — Sometimes shortened 
to generation-skipping tax; transfer tax. IRC (26 
USCA) §§ 2601-2663. See DIRECT SKIP; GENERATION- 
SKIPPING TRANSFER; generation-skipping trust under 
TRUST; TAXABLE DISTRIBUTION. [Cases: Internal Reve- 


tax 


nue ©4220-4228. C.J.S. Internal Revenue 
§§ 576-578.) 


ift tax. A tax imposed when property is voluntari- 
ly and gratuitously transferred. @ Under federal 
law, the gift tax is imposed on the donor, but some 
States tax the donee. (Cases: Internal Revenue 
€4200; Taxation 906.10. C.J.S. Internal Reve- 
nue §§ 493-494, 499, 557-565, 573-575; Taxation 
§§ 1783-1784.] 
graduated tax. A tax employing a rate schedule 


with higher marginal rates for-larger taxable bases 
(income, property, transfer,.etc.) — Also termed 


progressive tax. aE 
gross-income tax. A taxon. gross income, possibly 
after deduction for costs of gaods sold, rather than 
on net profits; an income’ ta¥!-without allowance 
for expenses or deductions. See gross income under 
incoME. (Cases: Internal Revenue €3110; Taxa- 
tion € 979, 1202.5. CJ.S. Internal Revenue 
§§ 59-60; Taxation § 1991.] 


gross-receipts tax. A tax on a business's gross re- 
ceipts, without a deduction for costs of goods sold, 
or allowance for expenses or deductions. See Gross 
RECEIPTS. 


head tax. 1. See poll tax. 2. HEAD MONEY (). 


hidden tax. A tax that is paid, often unknowingly, 
by someone other than the person or entity on 
whom it is levied; esp., a tax imposed on a manu- 
facturer or seller (such as a gasoline producer) 
who passes it on to consumers in the form of 
higher prices. 

highway tax.:A tax raised to pay for the construc- 
tion, repair, and maintenance of highways. [Cases: 
Highways €=123.] “ 


holding-company tax. A federal tax imposed on 
undistributed personal-holding-company income 
after allowing deductions for such things as divi- 
dends paid. IRC (26 USCA) § 545. — Also termed 
personal-holding-company tax. (Cases: Internal Reve- 
nue €3850.1-3858. C.J.S. Internal Revenue 
§§ 383-386.] = 

illegal tax. A tax that violatési'the law, esp. the 
constitution. @ For an examplé, see poll tax. See 
erroneous tax. ee - ‘i 

income tax. A tax on an individual’s or entity's net 
income. @ The federal income tax — set forth in 
the Internal Revenue Code — is thé federal gov- 
ernment’s penniny source of revenue, and most 
states also have income taxes. Cf. property tax; Ex- 
cIsE. (Cases: Internal Revenue 3065-4122; Tax- 
ation €°931-1104. C.J.S. Indians § 131; Internal 
Revenue §§ 12-14, 16-492, 501, 638-639, 670- 
673, 797-800; Taxation §§ 1693-1782.] 


indirect tax. A tax on a right or privilege, such as 
an occupation tax or franchise tax. @ An indirect 
tax is often presumed to be partly or wholly 
passed on from the nominal taxpayer to another 
person. [Cases: Licenses 1. C.j.S. Architects § 8; 
Licenses §§ 2-4.] 

inheritance tax. 1. A tax imposed on a person who 
inherits property from another (unlike an estate 
tax, which is imposed on the decedent's estate). @ 


tax 


There is no federal inheritance tax, but some 
states have an inheritance tax (though it is credit- 
able or deductible under the federal estate tax). — 
Also termed succession tax; death tax. Cf. estate tax. 
(Cases: Taxation €=856.1-906. C.J.S. Taxation 
§§ 1783-—1989.] 2. Loosely, an estate tax. 


in liew tax. A tax imposed as a substitute for 
another. 


intangible tax. A state tax imposed on the privilege 
of owning, transferring, devising, or otherwise 
dealing with intangible property. [Cases: Taxation 
1. C.J.S. Taxation §§ 1-3, 5-6.] 


interest-eqyalization tax. A tax imposed on a U.S. 
citizen's pg reper of stock issued by a foreign 
issuer or a debt obligation of'a foreign obligor, but 
only if the obligation did not mature within a year. 
© This tax was‘tepealed in the-mid-1970s. IRC (26 
USCA) § 4911.:- : 
kiddie tax. Sldéng. A federal tax imposed on a 
child's unearned income (above an exempt 
amount) at the parents’ tax rate if the. parents’ rate 
is higher and if the child is under'14 years old. — 
Also termed child's income tax. 


land tax. See property tax. 


legacy tax. A tax on a legacy, often with the provi- 
sion that the rate increases as the relationship of 
the legatee becomes more remote from the testa- 
tor. @ In English law, this tax was known as a le, 
duty; it was abolished in 1949. Cf. collateral-inhert 
tance tax. [Cases: Taxation €°856.1. C_J.S. Taxation 
§§ 1783-1785, 1792.] 


luxury tax. An excise tax imposed on high-priced 
items that are not deemed necessities (such as cars 
costing more than a specified amount). Cf. sin tax. 
(Cases: Taxation .€°1201.1~1345. CJ.S. Indians 
§ 131; Steam § 4; Taxation §§ 1990-2071.] 


minimum tax. See alternative minimum tax. 


nanny tax. Slang. A federal social-security tax im- 
posed on the employer of a domestic employee if 
the employer pays that employee more than a 
specified amount in total wages in a year. © The 
term, which is not a technical legal phrase, was 
popularized in;the mid-1990s, when:several of 
President. Clinton’s nominees were found not to 
have paid the.social-security tax. for their nannies. 


occupation tax.’‘An excise tax imposed for the 
proces of carrying on a business, ‘trade, or pro- 
ession. @ For example, many states require law- 
yers to pay an occupation tax. — Also termed 
occupational tax. (Cases: Licenses €°1. C.J.S. Archi- 
tects § 8; Licenses §§ 2-4.] 


payroll tax. 1. A tax payable by an employer based 
on its payroll (such as a social-security tax or an 
unemployment tax). [Cases: Internal Revenue 
©4849; Taxation 1100. CJ.S. Internal Revenue 
8§ 740-741; Taxation § 1'779.] 2. A tax collected by 
an employer from its employees’ gross pay (such 
as an income tax or a social-security tax). See 
withholding tax. 

per capita tax. See poll tax. 


personal-property 
’ (such as jewelry or household furniture) 
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personal-holding-company tax. See holding-company 
tax. 


tax. A tax on personal poy 

levied by 
a state or local government. [Cases: Taxation 
67. C..S. Taxation §§ 114, 120, 122, 125, 
129-130.] 


pickup tax. Slang. A state death tax levied in an 
amount equal to the federal death-tax credit. — 
Also termed sponge tax. 


tax. A fixed tax levied on each person within a 
‘jurisdiction. © The 24th Amendment prohibits the 
federal and state governments from imposing poll 
taxes as a condition for voting. — fos lg ro per 
ita tax; capitation tax; capitation; head tax. (Cases: 
lections €>83;: Taxation €°106.-C.J.S. Elections 

§ 29; Taxation §§ 1671-1672.] 


_ premium tax. A state tax paid by-an insurer on 


premiums paid by the insured. (Cases: Taxation 
140. C.J.S. Taxation §§ 217-218.] 

privilege tax. A tax on the privilege of carrying on 
a business or occupation for which a license or 


franchise is required. [Cases: Licenses 1. C.J.S. 


Architects § 8; Licenses §§ 2-4.] 


progressive tax. A tax structured so that the effec- 
tive tax rate increases more than proportionately 


as the tax base increases, or so that an exemption , 
remains flat or diminishes. © With this type of tax, 


the percentage of income paid in taxes increases as 
the taxpayer's income increases. Most income tax- 
es are progressive, so that higher incomes are 
taxed at a higher rate. But a tax can be progres- 
sive without using graduated rates. — Also termed 
graduated tax. Cf. regressive tax; flat tax. (Cases: 
Internal Revenue 93545-3552; Taxation 
1061-1065. C.J.S. Internal Revenue §§ 331-333, 
335, 358-361, 797; Taxation § 1698.] 


property tax. A tax levied on the owner of property 
(esp. real property), usu. based on the property's 
value. © Local governments often impose property 
taxes to finance schoo] districts, ont rojects, 
and the like. — Also termed (specif.) tax. Cf. 
income tax; Excise. [Cases: Taxation €=57-1]1. 
C.J.S. Taxation §§ 4, 79-168, 283, 1671-1672, 
1674, 1681-1692.) ~— * er 
regressive tax. A tax structured so that-the effective 
tax rate decreases as the tax base incréases. @ With 
this of tax, the percentage of income paid in 
taxes decreases as the taxpayer's income increases. 
A flat tax (such as the typical sales tax) is usu. 
considered regressive —- despite its constant 
rate — because it is more burdensome for low- 
income taxpayers than high-income taxpayers. A 
growing tax exemption also produces a regressive 
tax effect. Cf. progressive tax; flat tax. [Cases: Inter- 
nal Revenue €>3545-3552; Taxation 
1061-1065. C.J.S. Internal Revenue §§ 331-333, 
335, 358-361, 797; Taxation § 1698.] 


repressive tax. See sin tax. 


sales tax. A tax imposed on the sale of goods and 
services, usu. measured as a percentage of their 
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price. — Also termed retail sales tax. See flat tax. 
{Cases: Taxation €°1201.1-1345. C.J.S. Indians 
§ 131; Steam § 4; Taxation §§ 1990-2071.] 
“While the term ‘sales tax’ encompasses a large variety of 
levies, the term often refers to the ‘retail sales tax,’ where 
the tax ls separately stated and collected on a transaction- 
by-transaction basis irom the consumer, although the eco- 
nomic burden of the sales tax falls upon the consumer, the 
seller has the statutory duty to collect the tax for the fon 
Jurisdiction.” 68 Am. Jur. 2d Sales and Use Tax § 1, at 1 
(1999). 
self-employment tax. The social-security tax im- 
on the net earnings of a self-employed 
person. [Cases:- Internal: Revenue €-4381. C.J.S. 
Internal Revenue §§ -579°580, 582; Social Security 
and Public:Welfare § 33:]-". 
service-occupation tax. A tax imposed on persons 
who sell services, usu. coniputed as a percentage of 
net cost of the tangible personal property (e.g., 
materials and goods) transferred as an incident to 
the sale. {Cases: Taxation 1237. C.J.S. Taxation 
§ 2018.) 


severance tax. A tax imposed on the value of oil, 
yas, timber, or other natural resources extracted 
rom the earth. [Cases: Logs ard Logging <4; 
Mines and Minerals €87. C.].S. Logs and Logging 
§ 26; Mines and Minerals §§ 334. 373-374.] 


tenting [ene tax. A tax to be applied to the repay- 
ment of a public loan. : 


sin tax. An excise tax imposed on goods or activi- 
ties that are considered harmful or immoral (such 
as cigarettes, eect or gambling). — Also termed 
repressive tax. Cf. luxury tax. 
” special tax. 1. A tax levied for a unique purpose. 2. 
*A tax (such:as an inheritance tax) that is levied in 
addition to a general tax. (Cases: Taxation €>24. 
C.J.S. Taxation §§ 22, 25.] 


specific tax. A tax imposed as a fixed sum on each 
article or item of property of a given class or kind 
without regard to its value. 


sponge tax. See pickup tax. 

stamp tax. ‘A tax imposed by requiring the pur- 
chase of a revenue stant that ais be Srixed to a 
legal document (such as a deed or note) before the 
document ‘can be recorded. —. Also termed docu- 
mentary-stamp transfer tax.:(Cases: Internal Revenue 
€4390-4409.] 


state tax. 1. A tax — usu. in the form of a sales or 
income tax — earmarked for state, rather than 
federal or municipal, purposes. [Cases: Taxation 
1. C.J.S. Taxation §§ 1-3, 5-6.] 2. A tax levied 
under a state law. 


stock-transfer tax. A tax levied by the federal gov- 
ernment and by some states on the transfer or sale 
of shares of stock. — Often shortened to transfer 
tax. [Cases: Internal Revenue @4404; Taxation 
105.5. C.J.S. Taxation §§ 167, 1681-1692.] 


of Such a tax is In 
nature of an excise tax on . Taxes on 
issuance and transfer of stock, com 
as ‘stock transfer taxes’ payable by means of stamps, 


tax 


ments." 71 Am. Jur. 2d State and Local Taxation § 643, at 
896 (1973). ; 
stopgap tax. A tax, usu. temporary, levied ab | 
the term of a budget to cover an unexpecte 
deficit. — Also termed additional tax. 


succession tax. See inherilance tax (1). 


surtax. An additional tax imposed on something 
being taxed or on the primary tax itself. [Cases: 
Taxation 1061. C_J:S. Taxation § 1698.] 


tonnage tax. See tonnage duty under DUTY.(4)._ 

transfer tax..1. A:tax imposed: on the transfer of 
property, esp. by -will, inheritance, or gift. [Cases: 
Intern: Revenue. -.¢°4220--4228; Taxation 
856-898. C.J.S. Internal. Revenue §§ 576-578; 


' Taxation §§ 1783-1792, 1794-1944, 1948, 1988.} 


2. See stock-transfer tax. 3. Séé generation-skipping 
transfer tax. 


undistributed-earnings tax. See accumulated-earnings 
tax. 


u t tax. A tax-imposed on an employer 
by state or federal law to cover the cost of unem- 
ployment insurance. © The Federal Unemploy- 
ment Tax Act (FUTA) provides for a tax based on 
a percentage of employee earnings but allows a 


_ credit for amounts paid in state unemployment 


taxes. (Cases: Internal Revenue ¢°4305. C.J.S. In- 
ternal Revenue §§ 596, 606.] 


unified transfer tax. The federal transfer tax im- 
posed equally on property transferred during life 
or at death. © Until 1977, gift-tax rates were lower 
than estate taxes. — Also termed unified estate-and- 
gift tax. . 

unitary tax. A tax of income earned locally by a 
business that transacts business through an affiliat- 
ed company outside the state or country. See UNI- 
TARY BUSINESS. [Cases: Taxation €=1005. C.J.S. Tax- 
ation § 1719.) 


unrelated-business-income tax. A tax levied on a 
not-for-profit organization’s taxable income, such 
as advertising revenue from a‘publication. [Cases: 
Internal Revenue .2°4068;.:Faxation €1018. 
C.J.S. Internal Revenue §§-478-474; Taxation 
§ 1706, z 


use tax. A tax imposed on the use of certain goods 
that are bought outside the taxing authority's ju- 
risdiction. @ Use taxes are designed to discourage 
the purchase of products that are not subject to 
the sales tax. (Cases: Taxation 1202. C.J.S. Taxa- 
tion § 1992.) 


value-added tax. A tax assessed at each step in the 
production of a commodity, based on the value 
added at each step by the difference between the 
commodity’s uction cost and its selling price. 
@ A value-added tax — which is popular in several 
European countries — effectively acts as a sales tax 
on the ultimate consumer. — Abbr. VAT. [Cases: 
Taxation €1201.1.] 
windfall-profits tax. A tax imposed on a business 
or industry as a result of a sudden increase in 
profits. @ An example is the tax imposed on oil 
companies in 1980 for profits resulting from the - 


taxable 


Arab oil embargo of the 1970s. [Cases: Internal 
Revenue €4338.] 


window tax. Hist. English law. A tax imposed on a 
house containing a certain number of windows 
(usu. more than six). @ It was established under 
the Taxation Act of 1695 and replaced with a tax 
on inhabited houses established under the House 
Tax of 1851. See House-buTy. 


withholding tax. A portion of income tax that is 
subtracted from salary, wages, dividends, or other 
income before the earner receives payment. © The 
most common example is the income tax and 
social-security tax withheld by an employer from 
an employee's pay. [Cases: Internal Revenue 
€4849; Taxation €1100. C.J.S. Internal Revenue 
§§ 740-741; Taxation § 1779.] 


taxable, adj. 1. Subject to taxation <interest earned on 
a checking account is taxable income>. ,Cases: In- 
ternal Revenue $3110; Taxation 978. C.J.S. In- 
ternal Revenue §§ 59-60; Taxation §§ 1715-1716, 
1721-1722, 1727.] 2. (Of legal costs or fees) assess- 
able <expert-witness fees are not taxable court 


costs>. [Cases: Costs €°146-194; Federal Civil Pro- | 


‘cedure 2742. CJ.S. Costs §§ 6, 94-97, 99-101, 
105—124.] 


taxable cost. See cost (3). 


taxable distribution. A generation-skipping transfer 
from a trust to the beneficiary (i.e., the skip person) 
that is neither a direct skip nor a taxable termi- 
nation. See GENERATION-SKIPPING. TRANSFER; generation- 
skipping transfer tax under TAX; generation-shtpping trust 
under TRUST; Skip PERSON. [Cases: Internal Revenue 
4224] : 


taxable estate. See ESTATE (3). 
taxable gift. See cirr. 
taxable income. See INCOME. 


taxable termination. A taxable event that occurs when 
(1) an interest in a generation-skipping trust proper- 
ty terminates (as on the death of a skip person's 
parent who possessed the interest), (2) no interest in 
the trust is held by a nonskip person, and (3) a 
distribution may be made to a skip person. @ Before 
the creation of taxable terminations in 1976, a tax- 
payer could create a trust that paid income to a child 
or life,.chen to that child’s child for life, and so on 
without incurring-an estate or gift tax liability at the 
death of each generation’s beneficiary. See GENERA- 
TION-SKIPPING TRANSFER; generation-shipping transfer tax 
under Tax; generation-skipping trust under TRUST; SKIP 
PERSON. (Cases: Internal Revenue €°4224.] 


taxable year. See fax year under YEAR. 


tax accounting. The accounting rules and methods 
used in determining a taxpayer's liability. — 

tax-anticipation bill. A short-term obligation issued by 
the U.S. Treasury to meet the cash-flow needs of the 
government. @ Corporations can tender these bills at 
yg value to make quarterly tax payments. — Abbr. 


tax-anticipation note. See NOTE (1). 
tax-anticipation warrant. See WARRANT (2). 
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tax-apportionment clause. A testamentary provision 
ne how inheritance and estate taxes should be 
paid. 

tax assessment. See ASSESSMENT (3). 

tax assessor. See ASSESSOR (1). 


taxation. 1. The imposition or assessment of a tax; the 
means by which the state obtains the revenue re- 
quired for its activities. (Cases: Internal Revenue 
€=3001-3007; Taxation 1. C.J.S. Internal Revenue 
§§ 2, 4; Taxation §§ 1-3, 5-6.] 


double taxation. 1. The imposition of two taxes on 
the same property during the same period and for 
the same taxing purpose. (Cases: Taxation @47. 
CJ.S. Taxation §§ 61-72.] 2. The imposition of two 
taxes on one el lr profit; esp., the structure 
of taxation employed by Subchapter C of the 
Internal Revenue Code, under which corporate 
profits are taxed twice, once to the corporation 
- when earned and once to the shareholders when 
the earnings are distributed as dividends. 3. Int'l 
law. The imposition of comparable taxes in two or 
more states on the same taxpayer for the same 
subject matter or identical goods: — Also termed 
duplicate taxation; (in sense 3) juridical double taxa- 
tion. 


duplicate taxation. See double taxation. 

equal and uniform taxation. A tax system in which 
no person or class of ns in the taxing dis- 
trict — whether it be a state, city, or county — is 
taxed at a different rate from others in the same 
district on the same value or thing. (Cases: Taxa- 
tion €=39. C.J.S. Taxation § 26.] 


pass-through taxation. The taxation of an entity's 
owners for the entity's income without taxing the 
entity itself. @ Partnerships and S corporations are 
taxed under this method. So are limited liability 
companies and limited liability partnerships unless 
they elect to be taxed as corporations by “checking 
the box” on their income tax returns. The election 
is made on Form 8832 (Entity Classification Elec- 
tion). See Treas. Reg. § 301.7701-(3)(b)(1). — Also 
termed conduit taxation. (Cases: Internal Revenue 
€=3896, 3920-3924. C.J.S. Internal Revenue 
§§ 376-377, 427, 429.} : 


2. The act of determining and.charging:to a litigant 
the costs of a legal proceeding. Pre 


taxation of costs. The process of fixing the amount of 
litigation-related expenses that a prevailing party is 
entitled to be awarded. 


tax audit. See aupiT. 


tax avoidance. The act of taking advantage of legally 
available tax-planning opportunities in order to min- 
imize one’s tax liability. Cf. Tax evasion. [Cases: 
Internal Revenue @3056-3058; Taxation €-108. 
C.J.S. Internal Revenue §§ 3, 14-16; Taxation § 88.] 


tax base. The total property, income, or wealth sub- 
ject to taxation in a given jurisdiction; the aggregate 
value of the property being taxed by a particular tax. 
Cf. Basis (2). 


tax basis. See BASIS (2). 
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tax-benefit rule. The principle that if a taxpayer re- 
covers a loss or expense that was deducted in a 
previous year, the recovery must be included in the 
current year’s gross income to the extent that it was 
previously deducted. — Also termed tax-benefit doc- 


trine. [Cases: Internal Revenue 3089, 3138. C.J.S.. 


Internal Revenue § 78.) 


tax bracket. A categorized level of income subject to a 
particular tax rate under federal or state law <28% 
tax bracket>. [Cases: Internal Revenue 
3545-3552; Taxation €>1061-1065. C.J.S. Internal 
Revenue §§ 351-333, 335, 358-361, 797; Taxation 
§ 1698.) ie ; 


‘bat 


tax certificaté,“An instriimenit issued to the buyer of 
property ata tax sale, céftifying the sale and enti- 
tling the buyer to a tax deed and possession of the 


property apoH the expifation of the redemption 
period. @ If the property is redeemed, the tax certifi- 
cate is voided. See REDEMPTION PERIOD; tax sale under 
sate. Cf. tax deed under prep. [Cases: Taxation 
730, 731. C.J.S. Taxation §§ 1365-1369.] 


tax court. 1. Tax CouRT, Us. 2. In some states, a court 
that hears appeals in nonfederal tax cases and can 
modify or change any valuation, assessment, classifi- 
cation, tax, or final order that is appealed. [Cases: 
Taxation €°492.6, 1085.5, 1318.5. C.J.S. Taxation 
§§ 729, 1770-1772, 2048-2054.] 


Tax Court, U.S. A federal court that hears appeals by 
taxpayers from adverse IRS decisions about tax deft- 
ciencics. @ The Tax Court was created in 1942, 
replacing the Board of Tax . — Abbr. T.C. 
[Cases: Internal Revenue €°4645—-4655. C.J.S. Inter- 
nal Revenue §§ 680-687.] 5 


tax credit. An amount subtracted directly from one’s 
total tax liability, dollar for dollar, as opposed to a 
deduction from gross income. — Often shortened to 
credit. Cf. DepucTION (2). [Cases: Internal Revenue 
3520-3537; Taxation 1047. C.J.S. Internal Reve- 
nue §§ 58, 336-357, 489-492; Taxation § 1758.) 


child- and dependent-care tax credit. A tax credit 
available to a person who is i lage full-time 
and who maintains a.household {or,a, dependent 
child or a disabled spouse or deperident. [Cases: 
Internal -Revenue. . 93520, 3534; Taxation 
1047. CJ.S. Internal--Revenue §§ 58, 336-338, 
341-343, 345, 347, 354; 489; Taxation § 1758.] 


earned-income credit, A refundable federal tax 
credit on the earned income of a low-income 
’ worker with dependent children. © The credit is 
aid to the taxpayer even if it exceeds the total tax 
iability. [Cases: Internal Revenue €=3532. C.J.S. 
Internal Revenue § 346.] 


foreign tax credit. A tax credit against U.S. income 
taxes for a poparey who earns income overseas 
and has paid foreign taxes on that income. See 
FOREIGN-EARNED-INCOME EXCLUSION. [Cases: Internal 
Revenue 4098. C.J.S. Internal Revenue § 481.] 


“Since direct foreign investments and business operations 
in 


of United States persons often attract foreign income tax 
rae iyo the U.S. tax, the of double 
in is bound to haunt the pursuit of foreign income 
The principal accommodation of the U.S. tax system to 
pose bility of source-based by countries Is th 
ign tax credit. From a simple idea — a dollar-for-dollar 
reduction of U.S. tax for paid to foreign 


tax-free exchange 


countries — the foreign tax credit has evolved into an 
elaborate statutory structure capable of engulfing an entire 
professional career.” Joseph fsenbergh, international Taxa- 
tion 14 (2000). ; 
investment tax credit. A tax credit intended to 
stimulate business investment in capital goods by 
allowing a percentage of the purchase price as a 
credit — t the taxpayer's income taxes. @ The 
Tax Reform Act of 1986 generally repealed this 
credit retroactively for most property placed in 
service after January 1, 1986. — Abbr. ITC. 
[Cases: Internal Revenue €—3523; Taxation 
1047. C.J.S. Internal Revenue §§ 348, 492; Taxa- 
tion § 1758.), nt 
unified credit.See unified estate-and-gift tax credit. 
unified estate-and-gift tax credit, A tax credit ap- 
nea the ket ‘unifiéd transfer tax. IRC 
(26 USCA) § 2001(c)\(2). — Often shortened to 
unified credit. — Also termed applicable exclusion 
credit. (Cases: Internal Revenue €4182.30. C_J.S. 
Internal Revenue § 541.) 


tax deduction. See DEDUCTION (2). 
tax deed. See DEED. 


tax-deferred, adj. Not taxable until a future date or 
event <a tax-deferred retirement plan>. {Cases: In- 
ternal Revenue €°3575-3615. C.J.S. Internal Revenue 
§§ 160, 206-208, 291, 294-295, 299-327.] : 


tax-deferred account. See accOUNT. 


tax-deferred annuity. See 403(b) plan under EMPLOYEE 
BENEFIT PLAN. 


tax deficiency. See DEFICIENCY. 
tax-deficiency notice. See NINETY-DAY LETTER. 


tax evasion. The willful attempt to defeat or circum- 
vent the tax law in order to illegally reduce one’s tax 
liability. @ Tax evasion is punishable by both civil 

_ and criminal penalties. — Also termed tax fraud. Cf. 
TAX avoliDaNceE. [Cases: Internal Revenue €°5263; 
Taxation 1103. C.J.S. Internal Revenue § 847, Tax- 
ation § 1782.) 


‘tax-exempt, adj. 1. By law. not subject to taxation <a 
tax-exempt charity>. [Cases: “internal Revenue 
4045-4071; Taxation €°21] 1-250. CJ.S. Internal’ 
Revenue §§ 327, 462-474, 670, 798;:Taxution §§ 266, 
275, 277-282, 287-289; 291-298; 300, 303-383, 
1736-1737.] 2. Bearing interest that is free from 
income tax <tax-exempt municipal bonds>. — Also 
termed tax-free. 


tax-exempt bond. Sce BOND (3). 


tax ferret. A private on engaged in the business of - 
searching for taxable property that has somehow not 
been taxed. [Cases: Internal Revenue ¢=4442. C.J.S. 
Internal Revenue § 610.) 


tax foreclosure. See FORECLOSURE. 

tax fraud. See ‘1Ax EVASION. 

‘tax-free, adj. See TAX-EXEMPT. 

tax-free ex . A transfer of property for which 
the tax law specifically defers (or possibly exempts) 
income-tax consequences. © For example, a transfer 


of property to a controlled corporation under IRC 
(26 USCA) § 351(a) and a like-kind exchange under 


tax haven 


IRC (26 USCA) § 1031 (a). [Cases: Internal Revenue 


_ 3184; Taxation $996. C.J.S. Internal Revenue 
§§ 120-121, 124; Taxation §§ 1732-1733.] 


tax haven. A jurisdiction, esp. a country, that imposes 
litle or no tax on the profits from transactions 
carried on there or on persons resident there. 


by the reasons for this compl In intamational 
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tax home. tg ta principal business location, 
post, or station. © Travel expenses are tax-deductible 
only if the taxpayer is traveling away from home. 
(Cases: Internal Révenue €$343.} 


tax incentive. A governmental enticement, through a 
tax benefit, to engage in a particular activity, such as 
the contribution of money or properiy to a qualified 
charity. 


tax-increment financing. A technique used by a mu- 
nicipality to finance commercial developments usu. 
‘involving issuing bonds to finance land acquisition 
and other up-front costs, and then using the addi- 
tional property taxes generated from the new devel- 
opment to service the debt. — Abbr. TIF. [Cases: 

unicipal Corporations 953.) 
taxing district. See pisTRICT. 


taxing power. See POWER (3). 

tax injunction act. A federal law prohibiting a federal 
court from interfering with the assessment or collec- 
tion of any state tax where the state affords a plain, 
speedy, and efficient remedy in its own courts. 28 
USCA § 1341. (Cases: Federal Courts 27.] 


tax law. 1. INTERNAL REVENUE CODE. 2. The statutory, 
regulatory, constitutional, and common-law rules 
that constitute the law applicable to taxation. 3. The 
area of legal study dealing with taxation. 


tax lease. See LEASE. 
tax levy. See LEVY ()). 


tax liability. The amount that a taxpayer legally owes 
after calculating the applicable tax;the amount of 
unpaid taxes. ‘ 7 . 


taxlien.See LIEN. 


tax list. An official schedule listing the taxable items. 


within a jurisdiction; ROLL (2). 
tax loophole. See LOOPHOLE. 
tax-loss carryback. See CARRYBACK. 
tax-loss carryforward. See CARRYOVER. 
tax-loss carryover. See CARRYOVER. 
tax negligence. See NEGLIGENCE. 


tax-option corporation. See S§ corporation under CoRPo- 
RATION. 


taxpayer. One who pays or is subject to a tax. (Cases: 


Internal Revenue ¢°3560; Taxation $757, 1011. - 


C.J.S. Internal Revenue §§ 17, 70, 87, 362; Taxation 
§§ 4, 79, 85, 1701.] 
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taxpayers’ bill of rights. Federal legislation tin 
taxpayers specific rights when deaing with the ie 
ternal Revenue Service, such as the right to have 
representation and the right to receive written no- 
tice of a levy 30 days before enforcement. 


taxpayers’ lists, Written exhibits required of taxpay- 
ers in some taxing districts, listing all property 
owned by them and subject to taxation, used as a 
basis for assessment and valuation. Cf. ROLL (2). 
[{Cases: Taxation €=328, 366. C.J.S. Taxation §§ 483, 
535-536, 541, 544.) 


taxpayer-standing doctrine. Constitutional law. The 
principle that a taxpayer has no standing to sue the 
government for allegedly misspending the public's 
tax money unless the taxpayer can demonstrate a 
personal stake and show some direct. injury. (Cases: 


Constitutional Law €=42.3(2); Municipal ee - 
Constitutional 3 68-69, 76; 


tions €=987. CJS. Law § 
unicipal. Corporitions §§* 1889-1890," 1893-1894, 
~ 1896-1897, 1900-1904] 


tax-preference items. Certain items that, even though 
lawfully deducted in arriving at taxable income for 
regular tax purposes, must be considered in calculat- 
ing a taxpayer's alternative minimum tax. See alter- 
native minimum tax under Tax. [Cases: Internal Reve- 
nue € 3550. C.J.S. Internal Revenue §§ 358-361.) 


tax rate. A mathematical figure for calculating a tax, 
usu. expressed as a percentage. (Cases: Internal 
Revenue ©3545-3552; Taxation 1061-1065. 
C.Jj.S. Internal Revenue §§ 331-333, 335, 358-361, 
797; Taxation § 1698.) 
average tax rate. A taxpayer's tax liability divided 
by the amount of taxable income. — called 
fective tax rate. 
marginal tax rate. In a tax scheme, the rate appli- 
cable to the last dollar of income earned by the 
taxpayer. ® This concept is useful in calculating 
the tax effect of receiving additional income or 
claiming additional deductions. See Tax BRACKET. 


tax-rate schedule. A schedule used to determine the 
tax on a given level of taxable income and based on 
a taxpayer's status (for example, married filing a 
joint income-tax return). — Also termed tax table. 
[Cases: Internal Revenue ¢°3545-3552; Taxation 
1061-1065. C.J.S. Internal’ Revenue '§§. 331-333, 
335, 358-361, 797; Taxation § 1698.) =". 


tax rebate. See TAX REFUND. 
tax redemption. See REDEMPTION. 


tax refund. Money that a taxpayer overpaid and is 
thus returned by the taxing authority. — Also 
termed tax rebate. [Cases: Internal Revenue ¢°4950; 
Taxation €°535, 904, 1097. C.J.S. Internal Revenue 
§ 780; Social Security and Public Welfare § 207; Taxa- 
tion §§ 910-914, 919, 1679, 1690, 1764, 1978-1981.] 


tax return. An income-tax form on which a person or 
entity reports income, deductions, and exemptions, 
and on which tax liability is calculated. — Often 
shortened to return. — Also termed income-tax return. 
[Cases: _ Internal Revenue ¢=4470; Taxation 
*@1079.1, 1313. C.J.S. Internal Revenue §§ 547, 575, 
631; Taxation § 2038.] 
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amended return. A return filed after the original 
return, usu. to correct an error in the original. 
{Cases: Internal Revenue ¢=4479; Taxation 
1079.1, 1313. C.J.S. Internal Revenue § 636; Tax- 
ation § 2038.] 


consolidated return. A return that reflects com- 
bined financial information for a group of affiliat- 
ed corporations. {[Cases: Internal Revenue 
€=3865-3880; Taxation €°1080. CJ.S. Internal 
Revenue §§ 17-18, 638; Taxation § 1699.] 

false return. See FALSE RETURN (2). 

information return. A return, such ‘as a W-2, filed 
by an enty. £0 report 'some economic information 
related ty ‘but other, than, tax liability. 


joint return.;A returnifiled together by ‘spouses. @ 
A joint return can be filed.even if only one spouse 
had income, but each spouse is usu. individually 
liable for the tax payment. [Cases: Internal Reve- 
nue ¢74481; Taxation 1079.1. C.J.S. Internal 
Revenue §§ 335, 637.] 


separate return. A return filed by each spouse 
separately, showing income and liability. @ Unlike 
with a joint return, each spouse is individually 
liable only for taxes due on the separate return. 
[Cases: Internal Revenue ¢=4481; Taxation 
1079.1. CJ.S. Internal Revenue §§ 335, 637.] 


tax-return privilege. See PRIVILEGE (3). 
tax roll. See rout. (2). 
tax sale. See SALE. 


tax shelter, n. A financial operation or irvestment 
gtrategy (such as a partnership or real-estate invest- 
ment trust) that is created primarily for the purpose 
of reducing or deferring income-tax payments. © 
The Tax Reform Act of 1986 — by restricting the 
deductibility of passive losses — sharply limited the 
effectiveness of tax shelters. — Often shortened to 
shelter. — tax-sheltered, adj. 


tax-sheltered annuity. See 403(b) plan under EMPLOYEE 
BENEFIT PLAN, .. — 


tax situs (si-tas). A state..or jurisdiction that has a 
substantial connection with assets that are subject to 
taxation. [Cases: Taxation @97. CJ.S. Taxation 
§ 153.] : ; : 


tax-straddle rule. A rule preventing undue deferral of 
tax on income or conversion of ordinary income or 
short-term capital gain into long-term capital gain by 
disallowing the premature deduction of a loss on 
sale or disposition of one leg of a straddle position 
(e.g., a promise to sell offset by a promise to buy, 
such as in futures contracts) while retaining the 
other, offsetting leg or position. @ This practice has 
been greatly restricted by the requirement that gains 
and losses on commodities transactions must be re- 
rted based on their value at year end. IRC (26 
USCA) § 165(c)(2). See strappte. [Cases: Internal 
Revenue €3397.] 


tax table. See TAX-RATE SCHEDULE. 
tax title. See TITLE (2). 
tax warrant. See WARRANT (1). 


technical trademark 


tax write-off. A deduction of depreciation, loss, or 
expense. [Cases: Internal Revenue ¢3310—3442, 
3470-3505; Taxation €°1031.1-1044. C.J.S. Internal 
Revenue §§ 33, 58, 140, 150-171, 173-180, 182-184, 
186-190, 192-196, 198-205, 212, 215-249, 251-265, 
267, 270-283, 286, 409, 489, 671, 673, 799-800; 
Taxation §§ 1738-1755.] 


tax year. See YEAR. 


TBC. abbr. Trial before the court. See bench trial under 
TRIAL. 


T-bill. abbr. ‘TREASURY BILL. 

T-bond. abbr. TREASURY BOND.) 
T.C. abbr. See TAX court, U.S. . - ae 
T.C.M. See T.c. MEMO. -- - RRs 


T.C. memo. abbr. A memorandum decision of the U.S. 
Tax Court. — Also abbreviated T.C.M. 


TDA. abbr. UNrvED STATES TRADE AND DEVELOPMENT AGEN- 
cy. 


teach, vb. Patents. 1. (Of a patent specification) to 
instruct (a person of ordinary skill in the art how to 
make and use an invention). [Cases: Patents €=99. 
C.J.S. Patents § 139.] 2. (Of a prior-art reference) to 
.anticipate (the invention’s being examined) by dis- 
cussing, describing, or analyzing the invention’s es- 
sential elements or technology. @ In this sense, prior 
art that discourages an inventor from pursuing an 
invention “teaches away from” that invention. A 
teaching raises a statutory bar to an invention’s 
patentability. [Cases: Patents €=65. C.J.S.. Patents 
§ 49] 


teamwork. Work done by a team; esp., work by a team 
of animals as a substantial part of one’s. ‘business, 
such as farming, express carrying, freight hauling, 
or transporting material. © In -some jurisdictions, 
animals (such as horses) that work in teams are’ 
exempt from execution on a civil judgment. 


tear-me-open license. See shrink-wrap license under LI- 
CENSE. 


TEC. abbr. Tariff exterior commun. See common. exter- 
nal tariff under TARIFF (2). = 


TECA (tee-ka). abbr. TEMPORARY EMERGENCY COURT OF AP- 
PEALS. 


technical adjustment. A brief change in the general 
upward or downward trend of stock-market prices, 
such as a short rally during a bear market. 


Technical Advice Memorandum. A publication issued 
by thc national office of the IRS, usu. at a taxpayer's 
request, to explain some complex or novel tax-law 
issue. — Abbr. TAM. [Cases: Internal Revenue 
€=3044, 3051.) 


technical error. See harmless error under ERROR (2). 
technical estoppel. See EsTOPPEL. , 


technical mark. See technical trademark under TRADE- 
MARK. 


technical mortgage. See MORTGAGE. _ 
technical trademark. See TRADEMARK. 


technical trust 


technical trust. See passive trust under TRUST. 


Technology Administration. A unit in the U.S. De- 
artment of Commerce responsible for working with 
industry on at to use technology to stimulate 
economic growth. @ The agency carries out 
technology programs and disseminates information 
about technology. It has three offices: the Office of 
Technology Policy (OTP), the National Institute of 
Standards and Technology (NIST), ard the National 
Technical Information Service (NTIS). It was estab- 
lished in 1988. 15 USCA § 3704. 


technology transfer. 1. The sale or licensing of intel- 
lectual property. 2. The field involving the sale and 
licensing of intellectual property. @ Many major uni- 
versities have an office of technology transfer to 
control the university's inte! property and 
generate income'from it. a 

teen court. See courT. 


teind (teend). Scots law. (usu. pl.) A tithe. teind, vb. — 
teindable, adj. 

Teind Court. Scots law. A court that adjudicates ques- 
tions relating to teinds, esp. increases in the stipends 

- of parish ministers. @ It includes one of the judges of 
the Court of Session, sitting as Commissioner of 
Teinds. — Also termed Court of Teinds. 


telecopier. See Fax (2). 


teleological interpretation. See purposive construction 
under CONSTRUCTION. 

teller. 1. A bank clerk who deals directly with custom- 
ers by receiving and paying out money. 2. Parliamen- 
tary lows A member of a tellers committee; esp., a 
vote-counter at an election. See tellers committee under 
commitrse. [Cases: Elections €°126(3), 209. C.J.S. 
Elections §§ 116, 192.] 


Teller in Parliament. One of the members of the 
British House of Commons — two from government 
and two from the opposition — appointed by the 
Speaker to count votes. © 


teller’s check. See CHECK. 

tellers committee. See COMMITTEE. 

teller vote. See lobby vote under VOTE (4). 

temerarium perjuriim super assisam (tem-o-rair-ee-om 
per-juur-ee-om s[y]loo-per 9-si-zam). [Law Latin] 
Hist. Rash perjury. on an assize. © The phrase de- 
scribed a perverse verdict returned by a jury. 

temere jurantes super assisam (tem-a-ree juur-an-teez 
s[y]oo-per -si-zom). [Law Latin] Hist. Persons 
swearing rashly upon an assize. See TEMERARIUM PER- 
JURIUM SUPER ASSISAM. 

temere litigare (tem-o-ree lit-o-gair-ee), vb. [Latin] Hist. 
To litigate rashly. 

tem ce. 1, Habitual moderation regarding the 
indulgence of the natural appetites and passions; 


restrained or moderate indulgence (esp. of alcoholic 
beverages). 2. Abstinence. 


temperate damages. See DAMAGES. 


tempestive (tem-pes-tiv) adj. Scots law. Of or relating 
to the proper time; timely; timeous. 
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templar. A barrister who has chambers in the Temple 
of the Inns of Court. © The Middle and Inner 
Lay are so named because they are housed in 
buildings on land that once belonged to the Knights 
Templars. 
temporality. 1. Civil or political power, as distin- 
guished from ecclesiastical power. 2. (usu. pl.) The 
secular properties or revenues of an ecclesiastic. 
temporal lord. See Lor. 


temporary, adj. Lasting for a time only; existing or 
continuing for a limited (usu. short) time; transitory. 


temporary administration. See ADMINISTRATION. 
temporary alimony. See ALIMONY. 


temporary allegiance. See ALLEGIANCE. .__ 

Temporary Assistance to. Needy Families. A com- 

bined state ard federal program that provides limit- 
ed financial assistance to families in:‘need. 42 USCA 
§§ 601-603a. © This program replaced Aid to Fami- 
lies with Dependent Children. TANF differs from 
AFDC because families are limited to no more than 
five years of assistance, and states have more control 
over eligibility requirements. — Abbr. TANF. 

temporary-cessation-of-production doctrine. Oi & 
t The rule that an oil-and-gas lease term “for so 
long thereafter as oil and gas are produced” will not 
terminate once production is attained unless the 
cessation of production is for an unreasonable length 
of time. See CESSATION-OF-PRODUCTION CLAUSE. 


temporary committee. See special committee under Com- 
MITTEE. 


temporary damages. See DAMAGES. 


temporary detention. See pretrial detention under pDE- 
TENTION. ° 


temporary disability. See pIsaBiLity (2). 


Tempo Emergency Court of Appeals. Hist. A 
special US. court pio in 1971 with exclusive 
jurisdiction over appeals from federal district courts 
in cases arising under the wage-and-price-control 
program of the Economic Stabilization Act of 1970. © 
The court consisted of nine district and circuit 
judges appointed by the Chief Justice. This court 
was abolished in 1992. — Abbr. TECA:Cf. EMERGEN- 
CY COURT OF APPEALS. [Cases: Federal Courts €1140.] 


temporary executor. See acting executor under EXECU- 
TOR. ae 


temporary fiduciary. See FIDUCIARY. 

temporary frustration. See FRUSTRATION. 

temporary injunction. See preliminary injunction under 
INJUNCTION. 

temporary injury. See injury. 

temporary insanity. See INSANITY. 

temporary insider. See insIDER. 

temporary judge. See visiting judge under JUDGE. 

temporary nuisance. See NUISANCE. 

temporary order. See ORDER (2). 

temporary perfection. See PERFECTION. 
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temporary restraining order. 1. A court order pre- 
serving the status quo until a litigant’s application 
for a preliminary or permanent injunction can be 
heard. @ A temporary restraining order may some- 
times be granted without notifying the opposing 
party in advance. Cf. emergency protective order under 
PROTECTIVE ORDER. [Cases: Injunction 150. C.J.S. 
Injunctions §§ 10, 16, 168, 189, 245.] 2. See ex parte 
injunction “under injunction. — Abbr. TRO. — Often 
shortened to restraining order. 


temporary statute. See S1ATUTE. 

temporary taking. See TAKING (2). 

temporary total disability. See visaBiLITY (2). 
temporary va I. See WARD. © 

tempus (tem:pas), n. Latin} Hist. Time; a_ specified 


duration. --'- 


tempus continuum (tem-pas ken-tin-yoo-em), 2. 
[Latin] Hist. Time continuing without interrup- 
tion; a continuous period. 


tempus deliberandi (tem-pas di-lib-a-ran-di), 1. 
[Latin] Hist. The period allowed for deliberation; 
ae the time during which an heir could consider 
whether to accept or reject an inheritance. Cf. jus 
DELIBERANDI. 


tempus lugendi (tein-pas loo-gen-p1). n. See LUCTUS. 


tempus semestre (tem-pas si-mes-tra), n. [Latin] A 
period of 182 days (half a year). 


tempus utile (tem-pas yoo-ta-lee), n. [Latin “useful 
time”] Hist. Time that one can use to exercise his 
or her legal rights; the period within which an 
action or proceeding must be brought. @ This is 
-the period. before prescription or limitation cuts 
off a right. 


‘tenancy. 1. The possession or occupancy of land un- 
der a lease; a leasehold interest in real estate. 2. The 
period of such possession or occupancy. See ESTATE 
. [Cases: Landlord and Tenant €=20. C.J.S. Land- 
lurd «ud Tenant §§ 27, 202(1, 2, 3, 4, 5, 9, 10), 203.) 
3. The possession of real or personal property by 
right or tide;.esp. under a conyeying instrument 
such as a deed.or will. _ > 
' at-will tenancy. See tenancy at will. 

common tenancy. See tenancy in‘common. 

cotenancy. A tenancy with two or more coowners 
who have unity of possession. @ Examples are a 
joint tenancy and tenancy in common. [Cases: 
Joint Tenancy €1; Tenancy in Common @1. 
C.J.S. Estates § 19; Joint Tenancy §§ 2, 4, 7-9; 
Tenancy in Common §§ 2-5.) 

entire tenancy. A tenancy possessed by one person, 


as opposed .to a joint or common tenancy. See 
estate by entirety under ESTATE (1). 


general tenancy. A tenancy that is not of fixed 
duration under the parties’ agreement. [Cases: 
Landlord and Tenant €°114(3). C.J.S. Landlord 
-and Tenant § 136(1, 2, 3, 4, 5).] 


holdover tenancy. See tenancy at sufferance. 


joint tenancy. A tenancy with two or more coown- 
ers who take identical interests simultaneously by 


tenancy 


the same instrument and with the same right of 
possession. @ A joint tenancy differs from a tenan- 
cy in common because each joint tenant has a 
right of survivorship to the other's share (im some 
states, this right must be clearly expressed in the 
conveyance — otherwise, the tenancy will be pre- 
sumed to be a tenancy in common). See RIGHT OF 
survivorsHip. Cf. tenancy in common. (Cases: Joint 
Tenancy 1. CJ.S. Estates § 19; Joint Tenancy 
§§ 2, 4, 7-9.] 


joint tenants - must get . by the 
— @.g.; the same-.deed or will. The joint 
; . kinds: of. estates — @.g., In fee 
simple, for iife, and so on.” Thomas F. Bergin & Paul G. 
kell, Preface to Estates in Land and Future interests 55 
(2d ed. 1984). 
life tenancy. See life estate under ESTATE (W). 


ic tenancy: A tenancy that automatically con- 
tinues for successive periods — usu. month to 
month or year to year — unless terminated at tlie 
end of a period by notice. A typical example is a 
month-to-month apartment lease. This type of ten- 
ancy originated through court rulings that, when 
the lessor received a periodic rent, the lease could 


- not be terminated without reasonable notice. — 


Also termed tenancy from period to period; periodic 
estate, estate ‘Sos period to peried; (more specif.) 
month- tenancy (or estate); year-to-year tenancy 
(or estate). (Cases: Intoxicating Liquors “¢>160; 
Landlord and Tenant €114, 115. C.J.S. Intoxicat- 
ing Liquors § 257; Landlerd and Tenant §§. 132, 137, 


several tenancy. A tenancy that is separate and not 
held jointly with another person. 


tenancy at sufferance. A tenancy arising when a 
person who has been in lawful possession of prop- 
erty wrongfully remains as a holdover after his or 
her interest has expited. © A tenancy at sufferance 
takes the form of ‘either a tenancy at will or a 
periodic tenancy. —--Also termed holdover tenancy; 
estale at sufferance. See: HOLDING;QyER. [Cases: Land- 
lord and Tenant €°119, 120;:6,].S. Landlord and 
Tenant §§ 167-168, 172, 175-176, 182.] 
“A te at suffe arises where havi 
seen ae tea aes eae 
the landlord’s assent or dissent. Such a tenant differs from 
a tres in that his original entry was lawful, and from a 
te at will in that his tenancy exists without the landlord's 
assent. No rent, as such, is payable, but the tenant is liable 
to per competency) for his use and of 


any time, and may be converted into a yearly or other 


attendant on the inheritance. A tenancy for 
a term that is vested in a trustee in trust for the 
owner of the inheritance. @ The tenancy is a form 
of personal property to the trustee. — Also termed 
tenancy attendant on an inheritance; term attendant on 


tenant 


tenancy at will. A tenancy in which the tenant 
holds possession with the landlord’s consent but 
without fixed terms (as for duration or rent); 
specif., a tenancy that is terminable at the will of 
either the transferor or the transferee and that has 
no designated period of duration. @ Such a tenan- 
cy may be terminated by either party upon fair 
notice. — Also termed at-will tenancy, estate at will. 
{Cases: Landlord and Tenant @7118, 120. C_J.S. 
Landlord and Tenant §§ 157, 166-168, 172, 182.] 


tenancy by the entirety (en-ti-ar-tee). See estate 4 
entirety under ESTATE (1). [Cases: Husband and Wife 
14.2-14.11.] 


“Tenancyaby the entireties is a form of tt 
reenpee T fgnancy in tal upon the death of fer 
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[Cases: Tenancy in Common €1. C.J.S. Estates 
§ 19; Tenancy in Common §§ 2-5.) . 


“The central characteristic of a In common is 


‘aul G. , 
interests 54 (2d ed. 1984). 


tenancy in coparcenary. See COPARCENARY. 
tenancy in fee. See FEE SIMPLE. 


tenancy in gross. A tenancy for a term that is 
outstanding — that is, one that is unattached to or 
disconnected from the estate or inheritance, such 
as one that is in the hands of some third party 
having no interest in the inheritance. 


pinata et ere eee 


the share ' . : ; 

pil the re tie Seat ion of a ney BY the _ tenancy in tail. See Fee TALL. 

entireties je 

painkaperdilp tide lL Phas Po tenancy par la verge. See COPYHOLD. — 

(6th ed. 1974). ; . year-to-year tenancy. See periodic tenancy. 

yl la Rall eng eager Slik ee tenant, n. 1, One who holds or possesses lands or 


tenements by any kind of right or title. See TENANCY. 
(Cases: Landlord and Tenant €1. C.J.S. Landlord 
and Tenant §§ 1, 2(1, 2), 6(1), 7, 202(5).] 


death of a tenant the entirety, no interest passes, in 
tras. 40 the suneig qfouse, Ae wan wud of ie. [ant 
tenancy, the survivor's ownership is thought pig Me ex- 
pand to absorb the relinquished ownership of 

dent.” Thomas F. In & Paul G. Haskell, Preface to 
Estates in Land and interests 55 (2d ed. 1984). 


“A tenancy the entireties could exist in any 


survivorship on the death of the other tenant. Unlike joi 
5 tenant was regarded as having ien- 

tial share in the land; ‘between h and wife there are 

no moieties.’ Robert E. Megary & PV. Baker, A Manual of 

the Law of Real Property 232-33... ed. 1869) (quotin 

Marquis of Winchester's Case,.3 Co. Rep. 1a, 5a ( 583). 
tenancy by the rod: See copyHoip. : - 
tenancy by the verge. See cOPYHOLD. 


tenancy for a term. A tenancy whose duration is 
known in years, weeks, or days from the moment 
of its creation. — Also termed tenancy for a period; 

. tenancy for years; term for years; term of years; estate for 
a term; estate for years; lease for years. [Cases: Land- 
lord and Tenant ¢7113-116. C.J.S. Landlord and 
Tenant §§ 130(1, 2), 131-135, 136(1, 2, 3, 4, 5), 
137-141, 143, 145-148, 151~155.] 


copyhold tenant. See customary tenant. 


tenant. A tenant holding by the custom 
of the manor. @ Over time, customary tenants 


_ became known as copyhoid tenants. See COPYHOLD. 


on fairly definite terms. He is a 
consuetudinarius; he holds according to the 


i him name of 

‘copy ” Was visie.e 
Psonic W. Nalin Tho Hoty of Engi Law Before 
the Time of Edward | 361, 375 (2d ed. 1899). 

dominant tenant. The person who holds a domi- 

nant estate and therefore benefits from an ease- 

ment. Cf. servient tenant. (Cases: Easements ¢=2. 


hypothetical tenant. See HYPOTHETICAL TENANT. 


illusory tenant. 1. A fictitious person who, as the 
landlord’s alter ego, subleases an apartment to 
permit the landlord to circumvent rent-law regula- 
tions. 2. A tenant whose business is to sublease 


tenancy from period to period. See periodic tenancy. 


rent-controlled apartments. [Cases: Landlord and 
tenancy in common. A tenancy by two or more 


Tenant 200.16. C.J.S. Landlord and Tenant 


persons, in ace or a gp ai aaah § 551.11.] 

each person having an equal right to possess the en ach 

whole (propesty be 6 High of survivorship. — joint tenant. See joint tenancy under TENANCY. 
Also termed common tenancy; estate in common. life tenant. See LIFE TENANT. 


Paar pee te a recente ae 
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particular tenant. A tenant of a limited estate taken 
out of a fee. See particular estate under ESTATE (1). 


prime tenant. A commercial or professional ten- 
ant with an established reputation that’ leases 
substantial, and usu. the most preferred, space in 
a commercial development. @ A prime tenant is 
important in securing construction financing and 
in attracting other desirable tenants. 


quasi-tenant. A sublessee that the new tenant or 
reversioneér allows to hold over. 


servient tenant. The person who holds a servient 
estate and is therefore burdened by an easement. 
. dominant tenant. [Cases: Easements €=2. CJ.S. 
Easements,§§ 6, 21, 53-55.] 
statutory tenant. A person who is legally entitled to 
remain On property after the tenancy expires. 
tenant at sufferance. A tenant who has been in 
lawful possession of property and wrongfully re- 
mains as a holdover after the tenant's interest has 
expired. © The tenant may become either a tenant 
at will or a periodic tenant. — Also termed permis- 
sive tenant. See tenancy at will; periodic tenancy. 
tenant by elegit. See ELEGIT. 


tenant by the curtesy. A life tenant who receives the 
estate from his deceased wife by whom he has had 
legitimate children. © The children hold the re- 
mainder interest. See CURTESY. 


tenant by the verge. See COPYHOLDER. 


tenant for a term. A tenant whose tenancy is for a 
defined number of years, months, weeks, or days, 
set when the tenancy is created. 


tenant for life. See LIFE TENANT. 


tenant in chief. Hist. A person who held land 
directly of the king. — Also termed tenant in capile. 
See IN CAPITE. — 


tenant in common. One of two or more tenants 
who hold the same land by unity of possession but 
by separate and distinct titles, with each person 
having.an.equal right to possess the whole proper- 
ty but na, right of survivorship. See éenancy in 
common under TENANCY, [Cases: Tenancy in Com- 
ae bat a Estates § 19, Tenancy in Common 
2-5.) “ . 


tenant in demesne (di-mayn or di-meen). A feudal 
tenant who holds land of, and owes services to, a 
tenant in service. 


tenant in dower. A life tenant who is entitled to 
hold and use one-third of all the real property 
owned by her deceased husband. See power. 


tenant in fee. The owner of land held in fee. — 
Also termed tenant in fee simple. 


“A tenant in fee simple is [one who owns] lands, tene- 
ments, or hereditaments, to org 2 hag P lye his _ 

; generally, absolutely, and simply, mention- 
ing what heirs, but referring that to hes co pleasure, or to 
the dis of the faw. An estate in fee simple is an 
estate of inheritance without condition, beronging to the 
owner, and alienable “a or transmissible is heirs 


of 
one holding absolute and exclusive control’ and dominion 
Ferd ty matter how acquired.” 31 C.J.S. Estates § 11, at 


tender 


tenant in service. A feudal tenant who nts an 
estate to another (a tenant in demesne) and is there- 
fore entitled to services from the latter. 


undertenant. See SUBLESSEE. 


2. One who pays rent for the temporary use and 
occupation of another’s land under a lease or simi- 
lar arrangement. See essze. 3. Archaic. The defen- 
dant in a real action (the plaintiff beirg called a 
demandant). See real action under ACTION (4). 


tenancy by the curtesy. See CURTESY. 
tenantable repair. A repair that.will render premises 
-fit for present habitation. Sef ABITARILITY. (Cases: 


Landlord and Tenant €>150(Ij..". 


_tenantlike, adj. In accordance‘with the rights and 


obligations of a tenant,>as in -matters of repairs, 
waste, etc. : 
tenant paravail. Archaic. A tenant's tenant; a sublessor. 
tenant par la verge. See COPYHOLDER. 


tenant-right. English law. A tenant's ay upon termi- 
nation of the tenancy, to payment for unexhausted 
improvements made on the holding. @ This right is 
governed by the Agricultural Holdings Act of 1986. 


tenantry. A body or group of tenants. 
tenant’s fixture. See FIXTURE. - 


tend, vb. 1. To be disposed toward (something). 2. To 
serve, contribute, or conduce in some degree or 
way; to have a more or less direct bearing or effect. 
3. To be directed or have a tendency to (an end, 
object, or purpose). , 


ten-day rule. The doctriiie that oue who sells goods 
on credit and then learns that the buyer. is. insolvent 
has ten days after the buyer receives the goods to 
demand their return. © The seller has even longer to 
demand return if the: buyer has made a written 
tepresentation of solvency to the seller within three 
months before delivery. [Cases: Sales €316(1). 
C.J.S. Sales §§ 325-326, 339-343.] 


tender, n. 1. A valid and sufficient.offer of perform- 
ance; specif, an untonditional*offer of money or 
performance to —— debt 6r‘obligation <a ten- 
der of delivery>. © The.tender thay save the tender- 
ing party from a penalty for nonpayment or nonper- 
formance or may, if the other party unjustifiably 
refuses the tender, place the other party in default. 
Cf. OFFER OF PERFORMANCE; CONSIGNATION: [Cases: Con- 
tracts @°279; Sales €=153, 185; Vendor and Pur- 
chaser €148, 170. CJ.S. Contracts § 548; Sales 
§§ 161-162, 164, 182; Vendor and Purchaser 
§§ 380-382, 409-416, 419.] 


tender of delivery. A seller’s putting and holding 
conforming goods at the buyer's disposition and 
giving the buyer any notification reasonably neces- 
sary to take delivery. © The manner, time, and 
place for tender are determined by the agreement 
and by Article 2 of the Uniform Commercial Code. 
Sere Sales 7153. C.J.S. Sales §§ 161-162, 164, 
182.] 


tender of performance. An obligor's demonstration 
of readiness, willingness, and ability to perform 
the obligation; esp., a buyer's demonstration of 


tender, plea of 


readiness, willingness, and ability to pay the pur- 
chase money, or a *s offer to deliver mer- 
chantable title.e An offer to perform is usu. neces- 
sary to hold the defaulting y to a contract 
liable for breach. [Cases: Contracts €=279. C.J.S. 
Contracts § 548.] 


2. Something unconditionally offered to satisfy a 
debt or obligation. [Cases: Tender €1, 10. C.J.S. 
Tender §§ 2-3, 5, 7, 26-28.] 3. Contracts. Attempted 
performance that is frustrated by the act of the 
party for whose benefit it is to take place. © The 
performance may take the form of either a tender 
of goods or services, or a tender of payment. Al- 
though this sense is quite similar to sense 1, it 
differs in aang ine other party's refusal part of 
the definition itse ; 


perfect tender. A seller's tender that meets the 
aura pb ener into with ee con- 
cerning the quality and specifications of the goods 
sold. See path es! ca RULE. [Cases: Sales €=153, 
177. CJ.S. Sales §§ 161-162, 164, 182, 189, 194, 
197-198.) 


4. An offer or bid put forward for acceptance <a 
tender for the construction contract>. [Cases: Pub- 
lic Contracts €8. C.J.S. Public Administrative Law 
and Procedure §§ 7, 12-13.] 5. Something that serves 
as a means of payment, such as coin, banknotes, or 
other circulating medium; money <legal tender>. 
(Cases: Payment €10; United States 34. C.J.S. 
United States $3 162-163.] — tender, vb. : 


tender, plea of. See PLEA OF TENDER. 


tender offer. A public offer.to buy a minimum num- 
ber of shares directly from a corporation's share- 
holders at a fixed price, usu. at a substantial premi- 
um over the market price, in an effort to take 
control of the Ag! oar — Also pines epee 
offer: takeover bid. Cf. public-exchange offer under oF- 
Li [Cases: Securities Regulation ¢=52.30-52.50. 
CJ.S. Securities Regulation: §§ 121-122, 127-128, 
131-138, 140-141.] ‘ 
“Broadly speaking, a direct solicitation of a 
siockhalors 10 oa tt ehaes to an scauter is as 
a tender (because the acquirer existin 
stockholders to tender their shares for sale)" Franklin 
Gevurtz, Corporation Law § 7.3, at 673 (2000). 
‘cash tender offer. A tender offer in which the 
bidder offers to:pay cash for. the target’s shares, as 
cpp’ to offering other corporate shares in ex- 
_Change. © Most‘ténder offers involve cash. [Cases: 
Securities Regulation 6@52.30-52.50. C.J.S. Securi- 
ties Regulation §§ 121-122, 127-128, 131-138, 
140-141] 


creeping tender offer. See creeping acquisition under 


ACQUISITION. 


tender of issue. Common-law pleading. A form attached 
to a traverse, by which the traversing party refers 
the issue to the proper mode of trial. [Cases: Plead- 
ing 100, 112. C.J.S. Pleading §§ 183, 764, 769.] 
“*{l]t is the object of all plead to bring the parties, in the 
couse of thant sete gieerotons 0 an issue that is a 
single entire point, affirmed on the one side and denied on 
the other; and it Is to effect 
was established at 
one or the other of the parties, by the conclusion of his 
pleading, offers an issue for the acceptance of his oppo- 
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nent, and this offer is called the ‘tender of issue.’"” Benja- 
min J. Shipman, Handbook of WwW 
§ 254, at 446 (Henry Winthrop Ballantine ed., 3d od 150) 
tender-years doctrine. Family law. The doctrine hold- 
ing that custody of very young children (usu. five 
years of age and younger) should generally be 
awarded to the mother in a divorce unless she is 
found to be unfit. © This doctrine has been rejected 
in most states and replaced by a presumption of 
joint custedy. See MATERNAL-PREFERENCE PRESUMPTION; 
PRIMARY-CAREGIVER DOCTRINE. [Cases: Child Custody 
€457. C.J.S. Parent and Child § 114.) 


tender-years hearsay exception. See HEARSAY EXCEP. 
TION. 


tenement. 1. Prope (esp. land) held by freehold; an 
estate or holding of land. 
dominant tenement. See dominant “éstale under Es- 
TATE (4). cae ' 
servient teriement (sor-vee-ant). Sée servient estate 
under ESTATE (4). 


2. A house or other building used as a residence. 3. 
An apartment. 4. TENEMENT HOUSE. 


tenement house. A low-rent apartment building, usu. 
nara condition and at best meeting only minimal 
ety and sanitary conditions. — Sometimes short- 


ened to tenement. 


tenendas (te-nen-das), n. [Law Latin “to be held”) 1. 
Hist. The charter clause stati:?g the nature of the 
tenure, so called because of the first word of the 
clause. 2. Scots law. TENENDUM. 


tenendum (te-nen-dom). [Latin “to be held”] A clause 
in a deed designating the kind of tenure by which 
the things granted are to be held. — Also termed 
tenendum clause; (in Scots law) tenendas. See HABENDUM 
ET TENENDUM. Cf. HABENDUM CLAUSE (1). 


10-K. A financial report filed annually with the SEC 
by a registered corporation. ® The report typically 
includes an audited financial statement, a descrip- 
tion of the corporation's business and financial con- 
dition, and summaries of other financial data. — 
Also termed Form 10-K. Cf. 8-K. (Cases: Securities 
ae €60.27(6). C.J.S. Securities 7 
§ 176.) 


Tennessee Valley Authority. A government-owned 
corporation, created in 1933, that conducts a unified 
program of. resource development ‘tozadvance eco- 
nomic growth in the Tennessee Valley:region. © The 
Authority's activities include flood control, naview 

. tion development, electric-power production, fertiliz- 
er development, recreation improvement, and for- 
estry-and-wildlife igi, ate Though its power 
program is financially self-supporting, the Authori- 
ty’s other programs are financed primarily by con- 
gressional appropriations. — Abbr. TVA. [Cases: 
United States ©53(6.1). CJ.S. United States 
§§ 83-89, 94-95.] 


tenor, n. 1. An exact copy of an instrument. 2. The - 


exact words of a legal document, esp. as cited in a 
pleading. 3. The meaning of a legal document. 


ten-percent bond. See BOND (2). 


a9 An unaudited financial report filed quarterly 
with the SEC by a registered corporation. @ The 
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10-Q is less detailed than the 10-K. — Also termed 
Form 10-Q. [Cases: Securities Regulation €60.27(6). 
C.J.S. Securities Regulation § 176.] 


tentative agenda. See proposed agenda under AGENDA. 
tentative trust. See Totten trust under TRUST. 
Tenth Amendment. The constitutional amendment, 


ratified as part of the Bill of Rights in 1791, provid- 
ing that any powers not constitutionally delegated to 
the federal government, nor prohibited to the states, 
are reserved for the states or the people. — Also 
termed Reserved Power Clause. (Cases: States €=4.i6. 
C.J.S. States §§. 25-26.] 


1031 exchange.:(ten-ther-tee-won). An exchange of 


like-kind property that is:exempt from income-tax 
consequences.under.IRC.(26 USCA) § 1031. -[Cases: 
Internal Réevénue €3184: C.J.S. Internal Revenue 
§§ 120-121, 124.] 


tenure (ten-yar), n. 1. A right, term, or mode of 


holding lands or tenements in subordination to a 
superior. © In feudal times, real property was held 
predominantly as part of a tenure system. 2. A 
particular feudal mode of holding lands, such as 

socage, gavelkind, villeinage, and frankalmoign. 
“Most of the feudal incidents and co: uences of socage 
tenure were expressly abolished in New York by the act of 
1787; and were [later] wholly and entirely annihilated 
the New York Statutes .... They were also 


be rendered .... es fi 

can Law *509-10 (George Comstock ed., 11th ed. 1866). 
base tenure. Hist. The holding of property ir vil- 
leinage rather than by military service or free 
service. See VILLEINAGE. ; 


capyhold tenure. See copYHOLD. 


lay tenure. Hist. Any tenure not held through 
religious service. such as‘a7hase tenure or a free- 
hold tenure*@ The threé“historical types of lay 
tenures are“knight-service;-socage, and senjeanty. See 
KNIGHT-SERVIGE; SOCAGE; ‘SERJEANTY. Cf. tenure ‘by di- 
vine service. “* “ 

military tenure. A tenure that bears some relation 
to military service, such as knight-service, grand 
serjeanty, and cornage. — Also termed tenure in 
chivalry. 


spiritual tenure. A tenure that bears some relation 
to religious exercises, such as frankalmoign and 
tenure by divine service. 


tenure ad furcam et flagellum (ad far-kem et flo- 
jel-om). [Latin] Hist. Tenure by gallows and whip. 
@ This was the meanest of the servile tenures — 
the bondman was at the disposal of the lord for 


_ life and limb. 


tenure by divine service. Hist. A tenure obligating 
the tenant to perform an expressly defined divine 
service, such as singing a certain number of masses 
or distributing a fixed sum of alms. Cf. lay tenure. 


term 


tenure in chivalry. See military tenure. 
villein tenure. See VILLEINAGE. 


$. A status afforded to a teacher or professor as a 
protection against summary dismissal without suffi- 
cient cause. @ This status has long been considered 
a cornerstone of academic freedom. [Cases: Col- 
leges and Universities €8.1(2); Schools €°133.6. 
C.J.S. Colleges and Universities § 24; Schools and 
School Districts §§ 222-223, 226-228, 236-238.] 4. 
More generally, the legal aber of a long-term 
relationship, such as employment. [Cases: Officers 
and Public Employees 60. C.J.S. Officers and Pub- 
lic Employees se 119, 130, 134.] — tenurial (ten- 


anf 


yuur-ee-al), adj. : = 
tenured faculty. The members of;a-school’s teaching 


"staff who hold their positions for‘life or until retire- 


ment, and who may not be discharged except for 
cause. [Cases: Colleges and Universities €=8.1(2). 
C.J.S. Colleges and Untversities § 24.] 


tenure in capite. See IN CAPITE. 
tenure in chivalry. See military tenure under TENURE. 


teratogen (ta-rat-o-jan), x. An agent, usu. a chemical, 
that causes injury to a fetus or any of various birth 
defects <alcohol is a teratogen to the developing 
brain of a fetus>. — teratogenic (to-rat-a-jen-ik), adj. 


terce. Hist. Scots law. A widow's interest in one-third of 
her husband’s real property, if she has not accepted 
some other special provision. @ The couple must 
have been married at least a year and a day or else 
have produced a living child together. See power. 


terce land. Hist. Scots law. Income-producing real 
roperty in which a widow has a pecuniary interest 
use it was owned by her husband. ADs 


tercer. Hist. Scots law. A widow who has an interest in 
one-third of her husband’s real property. — Also 
spelled téercear. : 


iversatio (tar-jiv-or-sa’ -shee-oh), n. (Latin “being 
reluctant, hanging back’) Roman law. A delay tactic, 
esp. an accuser's failure to pursue a criminal charge, 
perhaps by not appearing at the ‘trial. © To witharaw 
an accusation, it was necessary tozobtain the court's 
sagan for an annulment ‘(abolitio). In ap. 61, a 
aw was passed by which anyone:tonvicted of tergiv- 
ersatio was subject to a‘ fine. See*QALUMNIA. Cf. PRAE- 
VARICATIO. Pl. tergiversationes (tor-jiv-or-say-shee-oh- 
neez). - 


term, n. 1. A word or phrase; esp., an expression that 
has a fixed meaning in some field <term of art>. 2. 
A contractual stipulation <the delivery term provid- 
ed for shipment within 30 days>. See CONDITION (8). 


essential term. See fundamental term. 


fundamental term. 1. A contractual provision that 
must be included for a contract to exist; a contrac- 
tual provision that specifies an essential purpose of 
the contract, so that a breach of the provision 
through inadequate performance makes the per- 
formance not only defective but essentially ditfer- 
ent from what had been promised. [Cases: ‘Con- 
tracts €@9(1), 15. C.j.S. Contracts §§ 33, 35-36, 38, 
42-43.] 2. A contractual provision that must be 
included in the contract to satisfy the statute of 


term 


frauds. — Also termed essential term; vital term. 
[Cases: Frauds, Statute of 1 13.] 


implied term. A provision not expressly agreed to 
by the parties but instead read into the contract by 
a court as being implicit. @ An implied term should 
not, in theory, contradict the contract's express 
terms. [Cases: Contracts €°168. C.J.S. Contracts 
§§ 346-347.] 


material term. A contractual provision dealing with 
a significant issue such as subject matter, price, 
payment, quantity, quality, duration, or the work 
to be done. [Cases: Contracts 9, C.J.S. Contracts 
§ 42.) 


nonessential term. See nonfundamental term. 
nonfundamental term.’ Any contractual provision 
that is not regarded as a fundamental term. — 
Also termed nonessential term; nonvital term. (Cases: 
Contracts €9(1), i5. C.J.S. Contracts §§ 33, 35-36, 
38, 42-43] * : 


vital term. See fundamental term. 


3. (pl.) Provisions that define an agreement's scope; 
conditions or stipulations <terms of sale>. 4. A 
fixed period of time; esp., the period for which an 
estate is granted <term of years>. 


attendant term. A long period (such as 1,000 years) 
specified as the duration of a mortgage, created to 
pretest the mortgagor’s heirs’ interest in the land 

y not taking back title to the land once it is paid 
for, but rather by assigning title to a trustee who 
holds the title in trust for the mortgagor and the 
mortgagor’s heirs. ® This arrangement gives the 
heirs another title to the property in case the 


interest they inherited proves somehow defective. | 


These types of terms have been largely abolished. 
See tenancy attendant on the inheritance under TENAN- 
cy. [Cases: Mortgages €°54. C.J.S. Mortgages 
§ 102.) 
rb ile ghee ced pad is the security 
which they afford to purchasers and mortgagees. If the 
urchaser or jee shou e 


bona fide mortgag id happen to take a 
defective com er Boe be ely sroeeuoranee cron 
mere equitable title, , by takin i eoegrnen an 
outstandin to osteo fey himsett, cure 


g term @ defect, so 
far as to entitle himself to the legal estate during the term, in 
to creditor, of whose Incumbrance he had 


outstanding term, so assigned to a trustee for r 
or mortgagee, will prevail over the intermediate legal title to 
the inheritance.” 4 James Kent, Commentaries on American 
Law *87 (George Comstock ed., 11th ed. 1866). 
satisfied term. A term of years in land that has 
Satisfied the purpose for which it was created 
before the term’s expiration. 


term for deliberating. The time given a beneficiary 
to decide whether to accept or reject an inheri- 
tance or other succession. 

term in gross. A term that is unattached to an 


estate or inheritance. See tenancy in gross under 
TENANCY. 


term of years. 1. A fixed period covering a precise 
number of years. — Also termed tenancy for a term. 
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2. English law. A fixed period covering less than a 
year, or a specified number of years and a fraction 
of a year. @ This sense a under a seminal 


English statute — the Law of Property Act of 1925. _ 
“In effect, ‘term * seems to mean a term for any 
having a fixed and certain duration as a minimum. 


year or a week . But a lease ‘for the life 

ist a legal estate, and the same, perhaps, 
applies to tenancies at will or at sufferance (if they are 
estates at all) for their duration is wholly uncertain.” Robert 


E, Cen 6 ORI en ee 


5. The period or session during which a court 
conducts judicial business <the most recent term 
was busy indeed>. — Also termed ‘(in sense 5) term 
of court. See session. (Cases: Courts 63. C.J.S. 
Courts §§ 111-113, 120.] be Oy 

additional term. A distinct, added term to a previ- 


ereria (Cases: Courts 64. CJ.S. Courts 


adjourned term. A continuance of a previous or 
regular term but not a separate term; the same 
i oe [Cases: Courts €66. C.J.S. Courts 
§ 115] 


appearance term. The regular judicial term in 
which a party is required to appear, usu. the first 
one after legal service has been made. 


civil term. The period during which a civil court 
hears cases. 


‘ criminal term. A term of court during which in- 
dictments are found and returned, and criminal 
trials are held. 


equity term. The period during which a court tries 
only equity cases. 


general term. A regular term of court — that is, the 
period during which a court ordinarily sits. — Also 
termed stated term. (Cases: Courts €°63. C.J.S. 
Courts §§ 111-113, 120.) 


regular term. A term of court begun at the time 
appointed by law and continued, in the court's 

iscretion, .until the court lawfully adjourns. 
(Cases: Courts 63. C.J.S. Courts: §§ 111-113, 
120.] ae 


special term. A term of court scheduled outside the 
general term, usu. for conducting: extraordinary 
business. [Cases: Courts €64. C.j.S. Courts §.119.] 


stated term, See general term. 


term probatory. Eccles. law. 1. The period given to 
the promoter of an ecclesiastical suit to produce 
witnesses. and prove the case. 2. Hist. The time 
assigned for taking testimony. — Sometimes 
termed (in sense 2) probatory term. 

term to conclude. Eccles. law. A deadline imposed 
by the judge for all parties to renounce any fur- 
ther exhibits and allegations. 

term to und all things. Eccles. law. A deadline 

ced by 


impo the judge for the parties to exhibit all 
evidence supporting their positions. 
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6. Hist. English law. One of the four periods in a 
year during which the courts are in session to 
conduct judicial business. © Terms came into use in 
the 13th century, and their dates varied. The four 
terms — Hilary, Easter, Trinity, and Michaelmas — 
were abolished by the Judicature Acts of 1873-1875, 
and the legal year was divided into sittings and 
vacations. Terms are still maintained by the Inns of 
Court to determine various time periods and dates, 
such as a call to the bar or observance of a Grand 
Day. 


- term annuity. See annuity certain under ANNUITY. 


. 


term attendant ‘bn the inheritance. See tenancy attend- 
ant on the inhéfitince underTENANCY. 

termbond.SeeBonn(9. |” . 

term clause. See HABENDUM CLAUSE (2). 

term day. See quarter day under bay. 


term fee. English law. A sum that a solicitor may 
charge a client, and that the client (if successful) may 
recover from the piven | party, payable for each term 
in which any proceedings following the summons 
take place. 


term for deliberating. See TERM (4). 
term for years. See tenancy for a term under TENANCY. 
terminable interest. See INTEREST (2). 


terminable property. Property (such as a leasehold) 
whose duration ‘is not perpetual or indefinite but 
that is limited in time or liable to terminate on the 
happening of an event. 


terginal disclaimer. See DISCLAIMER. 


terminate, vb. 1. To put an end to; to bring to an end. 
2. To end; to conclude. . 


termination, n. 1. The act of ending something; exrin- 
GUISHMENT <termination of the partnership by wind- 
ing up its affairs>. 
termination of conditional contract. The.act of put- 
ting an end-to all unperformed portions of a 
conditional “contract. (Gases: Contracts “€>249, 
CJ.S. Coniratis §§ 422,424, 427-428, 456, 465- 
466,484.) _ 


termination ‘%f--employment. The complete -sever- 
ance of an- employer-employee- relationship. 
[Cases: Master and Servant sie 22. CJS. 
Apprentices § 10; Employer-Employee Relationship 
§§ 41-42, 45,55.) . 
2. The end of something in time or existence; 
conclusion or discontinuance <the insurance poli- 
cy's termination left the doctor without liability cov- 
erage>. — terminate, vb. — terminable, adj. 


termination clause. See CANCELLATION CLAUSE. 


ermination fee. A fee pee if a party. voluntarily backs 
out of a deal to sell or purchase a business or a 
business’s assets. © Termination fees are usu. negoti- 
ated.and agreed on as part of corporate merger or 
acquisition negotiations. The fee is designed to pro- 
tect the prospective buyer and to deter the target 
corporation from entertaining bids from other par- 
ties. — Also termed break-up fee. 


term of court 


termination-for-convenience clause. A contractual 
provision allowing the government to terminate all 
or a portion of a contract when it chooses. © Among 
the governmental contracts that often include a ter- 
mination-for-convenience clause are service con- 
tracts, research-and-development contracts, and 
fixed-price contracts. See 48 CFR § 52.249-1. 


termination hearing. See termination-of-parental-rights 
hearing under HEARING. 

termination of parental rights. Family law. The legal 
severing of a parent's rights, privileges, and respon- 
sibilities regarding his or her child. @ Termination of 
a parent's rights frees the child‘'to be adopted by 
someorie else. — Abbr. FPR. See‘termination-of-paren- 

_ tal-rights hearing undeéi HEARING; PARENTAL RIGHTS. 

termination proceeding. An administrative action to 
end a person’s or entity’s status or relationship. © 
For example, the International Banking Act author- 
izes the International Banking Board to institute a 
termination proceeding when a foreign bank or its 
U.S. agency or branch is convicted of money-laun- 
dering. 12 USCA § 3105(e). 


terminer. See OYER AND TERMINER. 
term in gross. See TERM (4). 


termini habiles (tor-mi-ni hab-o-leez), n. [Law Latin] 
Hist. Sufficient grounds. @ The phrase usu. referred 
to the facts necessary to establish a prescriptive right. 


termini sanctorum (ter-mi-ni sangk-tor-om), n. [Law 
Latin] Hist. The limits of a sanctuary. SANCTUARY 
(1). 


term interest. Oil & gas. A mineral interest or royalty 
interest that is not tual. @ A term interest ma’ 

’ be for a fixed term (e.g., for 25 years) or defeasible 
(e.g., for 25 years and so long thereafter as there is 
production from the premises). 


terminus ad quem (ter-mi-nas ad kwem). [Law Latin} - 
Hist. The point to which. @ The phrase appeared in 
reference to the point before which some action 
must be taken. : 

terminus a quo (ter-mi-nes ay kwoh)#{Law Latin] Hist. 
The. point from which.‘® The phrase appeared in 
reference .to the point.-from: which something is 
calculated, or the earliest time at:Which some action 
is possible. Eo 

term life insurance. See LIFE INSURANCE. 

term loan. See LOAN. 


term of art. 1. A word or phrase having a specific, 
precise meaning in a given specialty, apart from its 
general meaning in ordinary contexts. © Examples 
in law include and his heirs and res ipsa loquitur. 
(Cases: Contracts 152; Statutes €°192. C.].S. Con- 
tracts §§ 307, 318-322, 327, 331; Statutes § 322.) 2. 
Loosely, a jargonistic word or phrase. — Also 
termed word of art. 


term-of-art canon. In statutory construction, the prin- 

ciple that if a term has acquired a technical or 
specialized meaning in a particular context, the term 
should be presumed to have that meaning if used in 


that context. [Cases: Statutes €>192.] 
term of court. See TERM (5). 


4 


term of office 


term of office. The period during which an elected 
officer or appoueee may hold office, perform its 
functions, and enjoy its privileges and emoluments. 
(Cases: Officers and Public Employees €=50-54. 
C.J.S. Officers and Public Employees §§ 86-99.] 

term of years. 1. TERM «@. 2. See tenancy for a term 
under TENANCY. 


termor (ter-mer). A —_ who holds lands or tene- 
ments for a term of years or for life. 


term policy. See INSURANCE POLICY. 
term probatory. See TERM (6). 
terms. See YEAR BOOKS. 
term sheet. Securities. 1. A document setting forth all 
information that is material to. investors about the 
offering but is,not disclosed in the accompanying 
prospectus or the confirmation. 2. LETTER OF INTENT. 
abbreviated term sheet. A term sheet that includes 
(1) the pry ae of the securities as required by 
Item 202 of SEC Regulation S-K, or a sum- 
mary of that information; and (2) material 
ch to the issuer’s affairs required to be dis- 
cl on SEC Form S-3 or F-3, as applicable. 


termtime. The time of the year when a court is in 
session. [Cases: Courts €-63, 65. CJ.S. Courts 
§§ 111-114, 120.] 
term to conclude. See TERM (6). 
term to propound all things. See TERM (6). 
terra nullius (ter-o nol-ee-as), n. [Latin “the land of no 
one”} A territory not belonging to any particular 
country. 
terre-tenant (tair ten-ont). 1. One who has actual 
ssession of land; the occupant of land. 2. One who 
as an interest in a judgment debtor's land after the 
judgment creditor’s lien has attached to the land 
(such as a subsequent purchaser). — Also spelled 
tertenant (ter-ten-ont). — Also termed land-tenant. 
[Cases: Judgment €-793, 794. C.J.S. Judgments 
§§ 593, 596.] 
territorial, adj. Having to do with a particular geo- 
graphical area. . 
territorial court. See court. 


territorialism. The: traditional. approach to. choice of 


law, whereby the place of injury or of contract . 


formation deterthines which state’s law will be ap- 
plied in a case. See‘CHOICE OF LAW. . ame 


territoriality. Int'l law. The principle that a nation has 
the right of sovereignty within its borders. 


“Three maxims formulated the seventeenth-century 
Dutch scholar Ulrich Huber undergird the modern concept 
Of territoriality: (1) a state's laws have force only within the 
State’s hen bs cuteect @ or found Lb apllly-4 ony 
boundaries is su state's authority; 

will exercises of so that the 
tertitorial effect of each state’s laws is respected.” Paul 
Goldstein, Intemational Copyright: Principles, Law, and 
Practice 64 (2001). ; 


territorial jurisdiction. See JURISDICTION. ; 
territorial law. The law that ‘applies to all persons 


within a given territory re less of their citizen- | 


ship or nationality. Cf. PERSONAL LAW. 


“[Tijhe expression ‘territorial law’ ... is not confined to the 
postive le fat rege aos and ever accuog whi 


described as 
into force of the territoria! law of England.” G.C. 
, Private international Law 32 (6th ed. 1961). 
territorial property. Land and water over which a 
state has Ay eagcioages and control, whether the legal 
title is held by the state or by a he individual or 
entity. @ Lakes and waters wholly within a state are 
gpd its property, as is the marginal sea within 
ira three-mile limit, but bays and gulfs are not 
ways recognized as state property. [Cases: States 
il CIS sates § 7] : 
territorial sea. See territorial waters under WATER. 
territorial waters. See WATER. 
territory, n. 1. A geographical area included within a 
particular government's jurisdiction; the portion of 
the earth's surface that is in a state’s exclusive pos- 
session and control. Cf. insutar area. [Cases: Inter- 
national Law €°5. C_J.S. International Law §§ 14-20.] 
non-self-governing territory. Int'l law. A territory 
that is governed by another country. © These types 
of territories are rarely allowed representation in 
the governing country’s legislature. 
trust territory. Int'l law. A territory to which the 
United Nations’ international trusteeship system 
formerly _— a territory once administered by 
the United Nations or a member state for the 
political, economic, educational, and social ad- 
vancement of its inhabitants. @ All territories that 
were subject to this system either became indepen- 
dent nations or opted to become part of another 
nation. 


2. A part of the United States not included within 
any state but organized with a separate legislature 
(such as Guam and the U.S. Virgin Islands). Cf. 
COMMONWEALTH (2); DEPENDENCY (1). [Cases: Territo- 
ries €7. C.J.S. Territories §§ 2, 5, 7, 9-10.] — 

territorial, adj. 
“The United States has had territories from its st rib 
The Northwest Territory, along with the thirteen inal 
of the nation constitution was 


states, was a part when the 

tatified. The original Ap con terrors Bae ve 
the r to govern territories: Civil 

War all of the territories were on the North’ American conti- 


fe alae b uous with the states or the.other 


After lar with the purchase of-Alaska in 1867 
(called ‘Seward's Folly’ or ‘Seward’s icebox’ by detractors) 
came United States’ first acquisition of us 


3. i i 
various islands around the world.” Stanley K. Laughlin Jr., 
The Law of United States Territories and Jurisdic- 
tions § 3.1, at 25-26 (1995). 
territory of a judge. The territorial jurisdiction of a 
particular court. See JURISDICTION (3). [Cases: Courts 
$=29, 171; Judges 30. C.J.S. Courts §§ 67, 70; 
Judges 8§ 71-74.) 


terrorem clause. See NO-CONTEST CLAUSE. 


terrorism, n. The use or threat of violence to intimi- 
date or cause panic, esp. as a means of affecting 
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political conduct. See 18 USCA § 2331. See also 
terroristic threat under THREAT; terrorism insurance un- 
der tnsurance. [Cases: Extortion and Threats 25, 
CJ.S. Threats and Unlawful Communications §§ 2- 
20.) — terrorist, adj. & n. 
erterrorism, Terrorism committed by using a 
computer to make unlawful attacks and threats of 
attack against computers, networks, and electroni- 
cally stored information, and actually causing the 
target to fear or experience harm. 


domestic terrorism. 1. Terrorism that occurs pri- 
marily within the territorial jurisdiction of the 
United States. 18 USCA § 2331(5). 2. Terrorism 
that is catfiéd ‘out agaiiist'one’s own government 
or fellow:dtizens. = ** 
international terrorism. ‘Terrorism that occurs pri- 
marily outside the territorial jurisdiction of the 
United States, or that transcends national bound- 
aries by the means in which it is carried out, the 
people it is intended to intimidate, or the place 
where the perpetrators operate or seek asylum. 18 
USCA § O43i¢ 1). 

terrorism insurance. See INSURANCE. 

terroristic threat. See THREAT. 


terrorizing, n. Family law. A parent’s or caregiver's act 
of orally assaulting, buying. or frightening a child, 
or causing the child to believe that the world is a 
hostile place. 


Terry stop. See STOP AND FRISK. 
tertenant. See TERRE-TENANT. 


tertia (tar-shee-a), n. Hist. A third. @ A widow's terce . 
was usu. referred to as tertia raticnabilis (‘a reason- 
able third”). 


tertium quid (ter-shee-om kwid). [Latin] Scots law. A 
third thing that has qualities distinct from the prior - 
two components. . 

“Thus where, by the confusion of liquids or commixture of 
solids, the subject produced is of a character different from 
that of either of its pare Ue ceren © een 

quid.” John. Trayner, Trayner’s Latin Maxims 598 (4th ed. 
1894). te : We a 

tertius gaudens: (tar-shee-os*gaw-denz). ‘Latin “a re- 
joicing third}-A-third party-who profits when two 
others dispute.” Saget De 

testable, adj. 1.-Capable of .being tested <a testable 
hypothesis>. 2. Capable of being transferred by will 
<today virtually all property is considered testable>. 
3. Capable of making a will <an 18-year-old person 
is testable in this state>. 4. Legally qualified to testify 
as a witness or give evidence <the witness is testable 
about the statement>. 


: Test Act. Hist. An English statute that required a 


person who occupied a public office or position of 
trust to be a member of the Church of England, to 
swear the Oath of Supremacy, and to sign a declara- 
tion against transubstantiation. 25 Car. 2, ch. 2 
(1673). © The Act was repealed in 1828. 


_ test action. See test case (2) under Case. 


testament (tes-te-mant). 1. Traditionally, a will dispos- 
ing of personal property. Cf. DEVISE (4). 2. WILL (2). 


closed testament. See mystic will under wit. 


testament! factio 


inofficious testament. Civil law. A will that does not 
dispose of property to the testator’s natural heirs; 
esp., a will that deprives the heirs of a portion of 
the estate to which they are entitled by law. — Also 
termed inofficious will; unofficious will. See forced 
heir under HF. [Cases: Wills 82. C.J.S. Wills 
§ 173.) 
. military testument. See soldier’s will under wit. 
mutual testament. See mutual will under WIL. 
mystic testament. See mystic will under WILL. 
officious testament. Civil law. A will that disposes of 
property to the testator'’s family; a will that re- 
serves the legitime for ‘the testator’s children and 
other natural heirs. — Also'térmed officious will. 
- See LEGITIME. we RE 
secret testament. See mystic will winder WiLL. 
sealed testament. See mystic will under wit. 
testamentary (tes-ta-men-to-ree or -tree), adj. 1. Of or 
telating to a will or testament <testamentary in- 
tent>. [Cases: Wills 71-20. C.J.S. Conflict of Laws 
§ 72; Wills §§ 1-3, 53-87, 93-95, 97-98, 103-104, 
106-132, 172, 174, 381.] 2. Provided for or appoint- 
ed by a will <testamentary guardian>. 3. Created by 
a will <testamentary gift>. ; 
testamentary capacity. See CAPACITY (3). 
testamentary class. See CLass (3). 
testamentary condition. See CONDITION (2). 
testamentary disposition. See pisPOsITION (1). 
testamentary gift. See GIFT. 


testamentary guardian. See GUARDIAN. 
testamentary heir. See HEIR. eae 


' testamentary instrument. See wILL. 


testamentary intent. See INTENT (1). 


testamentary power. See testamentary power of appoint- 
ment under POWER OF APPOINTMENT. 


testamentary succession. See SUCCESSION (2). 
testamentary transfer. See TRANSFER. © 
testamentary trust.:See TRusT. cad 
testamentary trustee. See:TRUSTEE (1), -. 
testamenti factio (tes-ta-men-ti fak-shee-oh). (Latin 
“right to make a testament”] Roman law. 1. Broadly, 
the capacity to take part in a will, as testator, heir, or 
witness. 2, The capacity to make a will, open to any 
citizen, male or female, sui juris, and over puberty. e 
This term is sometimes known as “active” testamenti 
factio or testamenti factio activa, though the latter 
phrase was not known to the Roman law. 3. The 
capacity to receive property by will. @ Junian Latini 
and peregrini did not have this capacity. It is also 
known as “passive” testamenti factio or testamenti facto 
passiva, though the latter phrase was (like testamenti 
factio activa) unknown to the Roman law. See LATINI 
JUNIANI; PEREGRINUS. 4, The capacity to witness a will. 
@ Women did not have this capacity. — Also termed 


factio testament. 
“Under the civil law, this was a power ... vested only in the 
Roman citizen .... The testament! factio was necessary to 
any participation whatever in a testament. Without It, no one 
could make a will, or take a legacy, or even be a witness to 


testamentum 


the execution of a will .... in Scotch taw, this phrase can 
On sees Ge power of aking 8 9, 92 one may be 


a ‘Ss in Trayner, 
Trayner's Latin Maxims 216-17 (4th ed. 1894). - 


testamentum (tes-te-men-tem), n. [Latin] Roman law. A 
will. @ In early and classical law, the mancipatory will 
was standard. It was still used in the Later Empire 
but in ap. 446, the Boberaphic will was accepted in 
the Western Empire. A will could also be made b 
registration on the court acta. See holographic will, 
mancipatory will under WILL. 

testamentum calatis comitiis (ko-lay-tis ke-mish-ee- 
is). [Latin “will made before the comitia curiata”) 
Roman law. In early Rome, a will made before the 
comitia curiata, having an comparable to 
adrogation. ® The comitia curiata was known as the 
comitta calata-when it met twice a year for the 
purpose of making wills. See comitia curiaia‘ under 
COMITIA. tee a : 

testamentum ‘hologra; 


l ‘um (tes-te-men-tom hol-a- 
graf-om). [Latifi] See holographic will under wit. 
testamentum in procinctu (in pro-singk-t[y]oo). 
[Latin “will made before the any" Roman law. A 
will made by a soldier before a fellow soldiers 
while preparing for battle. . 
testamentum militum (tes-to-men-tem mil-9-tom). 
{Latin] See soldier’s will under wit. 

testamentum tripertitum (tri-por-ti-tem). [Latin 
“tripartite will"] Roman law. A will made without 
interruption, with seven witnesses to seal it, and 
signed by the testator. ® This form of will was valid 
in Justinian’s law. It was called “tripartite” because 
the authority for various parts of it derived from 
three sources: the civil law (requiring that the will 
be made at one and the same time before wit- 
nesses); the praetor’s edict (requiring that there be 
seven witnesses and that they must seal it); and 
imperial constitutions (requiring that the testator 
must sign at the end). 


testate (tes-tayt), adj. Having left a will at death <she 
died testate>. Cf. ntestaTe. [Cases: Wills €1. CJ.S. 
Wills §§ 1, 3, 174.] 


testate, n. See TESTATOR. 
testate succession. See SUCCESSION (2). 
testatio mentis (tes-tay-shee-oh men-tis), n. [Latin] Hist. 


An_ expression ofa testator’s mind; a‘ testament., 


testation (te-stay-slien). 1. The disposal of propery by 
will; the power to dispose of property by will. 2. 
Archaic. Attestation; a witnessing. [ : Wills 1. 
CJ.S. Wills §§ 1, 3, 174.] 


testator (tes-tay-tor also te-stay-ter). A person who has 
made a will; esp., a person who dies leaving a will. © 
Because this term is usu. interpreted as applying to 
both sexes, testatrix has become archaic. — Also 
termed testate. Cf. inTestaTE. [Cases: Wills 21-55. 
C.J.S. Indians § 117; Wills §§ 2, 4-40.] 

testatrix (te-stay-triks or tes-to-triks). Archaic. A female 
testator. © In modern usage, a person who leaves a 
will is called a testator, regardless of sex. Pl. testa- 
trixes, testatrices. ; 

testatum (tes-tay-tom). [Latin “attested”] Hist. A writ 
issued in a county where a defendant or a defen- 


_ test case. See CAsE. . 
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dant’s property is located when venue lies in another 
county. @ This writ, when issued after a ground writ, 
allowed the seizure of the defendant or the defen- 
dant’s Prepesy in another county. — Also termed 

ll; testatum writ; latitat (lat-a-tat). Cf. ground 
writ under writ. 


if the defendant had removed into another county, the 


“But 
next the plaintiff sue out him was 
process p might against a 


ion iced: 
Cases of Practice in the Courts of King’s Bench and Com- 
mon Pleas wav (3d ed. 1787). 


testatum clause. See TESTIMONIUM CLAUSE. 

testatus (tes-tay-tes), n. [Latin] Civil law. See TestaTor. 

teste .(tes-tee). {Latin teste meipso “T myself being a 
witness} In drafting, the clause that’states the name 
of a witness and evidences the act of witnessing. — 
Also termed teste of process; teste of writ, 

testifier. One who testifies; witness. — Also termed 
(archaically) testificator (tes-ta-fi-kay-tar). 


testify, vb. 1. To give evidence as a witness <she 
testified that ihe Ford Bronco was at the defendant's 
home at the critical time>. [Cases: Witnesses €=224. 
CJ.S. Witnesses §§ 390-392.] 2. (Of a person or 
thing) to bear witness <the incomplete log entries 
a 


estified to his sloppiness>. 


testifying expert. See EXPERT. 


testimonial evidence. 1. TESTIMONY. 2. EVIDENCE. 
testimonial immunity. See IMMUNITY (3). 
testimonial incapacity. See INCAPACITY. 
testimonial privilege. See PRIVILEGE \D. 
testimonial proof. See pRoor. 


testimonium clause. A provision at the end of an 
instrument (esp. a will) reciting the date when the 
instrument was signed, by whom it was signed, and 
in what capacity. @ This clause traditionally begins 
with the phrase “In witness whereof.” — Also 
termed testatum clause; witness clause. Cf. ATTESTATION 
cLausE. [Cases: Wills ¢>111(2). CJ.S. Wills 
§§ 240-252.) 


testimony, n. Evidence that a competent witness un- 
der oath or affirmation gives at trial or“in an affida- 
vit or deposition. — Also termed petsonal evidence. 
[Cases: Federal Civil Procedure €©2011; Trial €=33; 
Witnesses €224. C.J.S. Trial §§ 141-142; Witnesses 
§§ 390-392.] — testimonial, adj. 


affirmative testimony. Testimony about whether 
something occurred or did not occur, based on 
what the witness saw or heard at the time and 
place in question: — Also termed positive testimony; 
(formerly) statement of fact. See direct evidence under 
EVIDENCE. [Cases: Evidence €586. C.J.S. Evidence 
§§ 339, 1309, 1328.] 


cumulative testimony. Identical or similar ager 
by more than one witness, and usu. by several, 
offered by a party usu. to impress the jury with the 
apparent weight of proof on that party’s side. © 
The trial court typically limits cumulative testimo- 
ny. (Cases: Criminal Law ©675; Federal Civil 
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Procedure 2011; Trial €=56. C.J.S. Criminal Law 
§ 1212; Trial § 183.] 


dropsy testimony. Slang. A police officer's false testi- 


. mony that a fleeing suspect se an illegal 


substance that was then confiscated by the police 
and used as probable cause for arresting the sus- 
pect. © Dropsy testimony is sometimes given when 
an arrest has been made without probable cause, 
as when illegal substances have been found 
through an improper search. 


“Before [i v. Ohio, 367 U.S. 643 (1961). the policeman 
typically gir beat eran the defendant for little 


or no reason, searched: him, and found narcotics on his 


searches, with the result that evidence was suppressed. 
Then the police made the great discovery that if the defen- 
dant drops the narcotics on the ground, after which the 
policeman arrests him, then the search is reasonable and 
the evidence ts admissible. Spend a few hours in the New 
York City Criminal Court nowadays and you will hear case 
after case In which a policeman testifies that the defendant 
_ dropped the narcotics on the ground whereupon the police- 
man arrested him. Usually the very language of the 
5 eevebl is . from one padey to another. ge now 
wn among defense lawyers prosecutors as ‘ J 
testimony. Tne | has no treason to disbelieve it in any 
lar case, of course the judge must decide each 

case on its own , Without regard to the testimony in 
other cases. Surely, though, not in every case was the 
defendant unlucky enough to drop his narcotics.” Irving 
BF to gl “The Perjury Routine,” The Nation, May 3, 1967, 


expert testimony. See expert evidence under EVIDENCE. 


*false testimony. Testimony that is untrue. @ This 

term is broader than pery, which has a state-of- 

mind element. Unlike perjury, false testimony 

does not denote a crime. — Also termed false 
e. 


interpreied testimony. Testimony translated be- 
cause the witness cannot communicate in the lan- 
guage of the tribunal. (Cases: Witnesses €=230. 


- CJS. Witnesses § 399.1 ... 


lay opinion: testi .« Evidence: given by a witness 
ho is not qualified aia expere bik who testifies 
to opinions:or: inferences.’ @ In federal court, the 
admussibility. of this testimony is limited-to opinions 
or inferences that are tationally based on the 
witness’s perception and that will be helpful to a 
clear understanding of the witness’s testimony or 
the determination of a fact in issue. Fed. R. Evid. 
701. (Cases: Criminal Law €°449.1-467; Evidence 
470-503.] 


mediate testimony. See secondary evidence under EVI- 
DENCE. ; 
negative testimony. See negative evidence under EvI- 
DENCE. 


nonverbal testimony. A photograph, drawing, map, 
chart, or other depiction: meet Hs aid a witness i 
testifying. © The witness need not have made it, 
but it must accurately’ represent something that 
the witness saw. See demonstrative evidence under Ev- 
WENCE. [Cases: Criminal Law €=437; Evidence 


. who penned the instrument, and 


textbook digest 


@358, 359. C.J.S. Criminal Law §§ 1039, 1049; 
Evidence §§ 985-987, 991.] 


opinion testimony. Testimony based on one’s belief 
or idea rather than on direct knowledge of the 
facts at issue. ® Opinion testimony from either a 
lay witness or an expert witness may be allowed in 
evidence under certain conditions. See opinion evi- 
@ under evIDENCE. [Cases: Criminal Law 
@448-494; Evidence €-470-574. C.J.S. Créminal 
Law §§ 853, 1050-1088; Evidence §§ 223, 509- 
759, 800-812; Executions § 435.] 
positive testimony. See affirmative testimony. 
testimony de bene ‘esse. (dee: bee-nee es-ee also da 
ben-ay es-ay). Testimony takéri because it is a 
- danger of being lost before it can.be given at a trial 
- or hearing, usu. because: of;the impending death 
-or. departure of the :witness: © Such testimony is 
taken in aid of a pending case, while testimony 
taken under a bill to perpetuate testimony is taken 
in anticipation of future litigation. See deposition de 
bene esse under verosrrion. (Cases: Federal Civil 
Procedure €=1291; Pretrial Procedure €=61. 
CJ.S. Pretrial Procedure §§ 1, 3-4, 9.) 


written testimony. 1. Testimony given out of court 
by deposition or affidavit. © The recorded writing, 
signed by the witness, is considered testimony. 
(Cases: Federal Civil Procedure ¢°1932; Pretrial 
Procedure €=201. C.J.S. Discovery § 69; Pretrial 
Procedure §§ 109-114, 122~124.] 2. In some ad- 
ministrative agencies and courts, direct narrative 
testimony that is reduced to writing, to which the 
witness swears at a hearing or trial before cross- 
examination takes place in the traditional way. 
(Cases: Administrative Law and Procedure 461; 
Federal Civil Procedure €2011;. Trial €=33. 
CJ.S. Public Administrative Law and Procedure 
§ 129; Trial §§ 141-142.] 
testing clause. Scots law: The clause at the end of a- 
formal written instrument or deed by which it is 
authenticated according to the forms of law. @ Tradi- 
tionally, the clause states the name and address of 
the writer, the number of pages.in the instrument, 
any alterations or erasures, the names and addresses 
_ of the witnesses, the name and addzess of the person 
the date and place 


of signing. ots 
testis. [Latin] Hist. A witness. — testes, pl. 
test oath. See oath of allegiance under OATH. * 


test paper. A writing that has been proved genuine 
and submitted to a jury as a standard by which to 
determine the authenticity of other writings. © The 
court decides the test paper’s authenticity as a mat- 
ter of law before it is used by the jury. Direct 
evidence, such as a witness to the writing’s creation 
or an admission by the party, is preferred, but 
strong circumstantial evidence is usu. acceptable. In 
Pennsylvania, a paper or instrument shown to the 
jury as evidence is still called a test paper (sometimes 
written fest-paper). 

Texas ballot. See BALLOT (4). 


textbook digest. A legal text whose aim is to set forth 
the law of a subject in condensed form, with little or 
no criticism or discussion of the authorities cited, 


textual citation 


and no serious attempt to explain or reconcile ap- 
parently conflicting decisions. : 
textual citation. See CITATION (4). 
textualism. See STRICT CONSTRUCTIONISM. 


thalweg (tahl-vayk or -veg). 1. A line following the 
lowest part of a (usu. submerged) valley. 2. The 
~ middle of the primary navigable channel of a water- 
way, constituting the boundary between states. — 
Also spelled talweg. — Also termed midway: [Cases: 
States $712.1. 
live thalweg. The part of a river channel that is 
most followed, usu. at the middle of the ea oo 
channel..Louisiana v. Mississippi, 466 U.S. 96, 104 
S.Ct. 1645 (1984). 


Thayer presumption. A presumption that allows the | 


arty against Whom the presumption operates to 
out forward with evideus to =m the prea: 
tion, but that does not. shift-the burden of proof to 
that party. See. James B. Thayer, A Preliminary Trea- 
tise on Evidence 31-44 (1898). © Most presumptions 
that arise in civil trials in federal court are interpret- 
ed in this way. Fed. R. Evid. 301. Cf. MORGAN PRE- 
SUMPTION. [Cases: Criminal Law @°324; Evidence 

" 85, 89. CJ.S. Criminal Law § 695; Evidence 
§§ 131, 135, 152-156, 160.] 


The Federalist. See FEDERALIST PAPERS. 


theft, n. 1. The felonious taking and removing of 
-another’s personal property with the intent of de- 
priving the true owner of it; larceny. [Cases: Larceny 
1. CJS. Larceny §§ 1(1, 2), 9.] 2. Broadly, any act 
or instance of stealing, including larceny, burglary, 
embezzlement, and retenses. © Many modern 
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theft by extortion. Larceny in which the perpetrator 
obtains property by threatening to (1) inflict bodily 
harm on anyone or commit any other criminal 


offense, (2) accuse anyone of a criminal offense, (3) . 


expose any secret tending to subject any person to 
hatred, contempt, or ridicule, or impair one’s 
credit or business reputation, (4) take or withhold 
action as an official, or cause an official to take or 
withhold action, (5) bring about or continue a 
strike, boycott, or other collective unofficial action, 
if the property is not demanded or received for 
the benefit of the group in whose interest the actor 
purports to act, (6) testify or provide information 
or withhold testimony or information with respect 
to another's legal claim or defense, or (7) inflict 
any other harm that would not benefit the actor. 


Model. Penal Code. §. 228.4. —. Also"termed 


by extortion. See extoxtton. (Cases! Extortion and 
Threats €925.1. C.J.S. Threats: and: Unlawful Com- 
munications §§ 2-20.] a4 

theft by false pretext. The use of a false pretext to 
Parry another’s property. [Cases: False Pretenses 


theft of property lost, mislaid, or delivered by mis- 
inte. Fates in which one - obtains red of 
property the person knows to be fost, mislaid, or 
delivered by mistake (esp. in the amount of pro 
erty or identity of recipiert) and fails to take 
reasonable measures to restore the property to the 
rightful owner. Model Penal Code § 223.5. — Also 
termed larceny of property lost, mislaid, or delivered by 
‘ont [Cases: eny 10. C.J.S. Larceny §§ 18, 
49.] 


of services. The act of obtaining services from 


nal codes have consolidated such property of- 
lenses under the name “theft.” — Also termed (in 
Latin) crimen furti. See LARCENY. : 


“[T]he distinctions between larceny, em! 

etenses serve no useful purpose in the criminal law 
but are useless from the standpoint of the ad- 

ministration . One solution has 
combine all three in one section of the code under th 
sc recousin Goctomne bas to add a modifier 
to make oe stoes to common-law 
or some 
aunt cardio aston ¢ dancer 
offense made up of a » em e- 


necseaary “the . Indictment theft to ‘specify 
whether the offense is percery. senbermnvere or false 
tenses.” Rollin M. Perkins & N. Boyce, Criminal Law 
389-90 (3d ed. 1982). 

cybertheft. See CYBERTHEFT. 


petty theft. A theft of a small quantity of cash or of 
low-value goods or services. @ This offense is usu. 
a misdemeanor. 

theft by deception. The use of trickery to obtain 
another’s property, esp. by (1) creating or rein- 
forcing a false impression (as about value), (2) 
preventing one from obtaining information that 
would affect one’s judgment about a transaction, 
or (8) failing to disclose, in a property transfer, a 
known lien or other legal impediment. Model 
Penal Code § 223. [Cases:. False Pretenses €1.] 


another by deception, threat, coercion, stealth, me- 
chanical tampering, or using a false token or de- 
vice. See Model Penal Code § 223.7. 


theftbote (theft-boht). See BOTE (2). 


theftuous (thef-choo-ss), adj. 1. (Of an act) character- 
ized by theft. 2. (Of a person) given to stealing. — 
Also spelled theftous. 


thence, adv. 1. From that place; from that time. @ In 
surveying, and in descrbing land by courses and 
distances, this word, preceding each course given, 
implies that the following course is continuous with 
the one before it <south 240 feet to’an iron post, 
thence west 59 feet>. 2. On-that account; therefore. 


thence down the river. With the meanders of a river. 
© This phrase appears in the field notes of patent 
surveyors, indicating that the survey follows a mean- 
dering river unless evidence shows that the meander 
line as written was where the surveyor in fact ran it. 
Meander lines show the general course of the river 
and are used in estimating acreage, but are not 
necessarily boundary lines. See MEANDER LINE. [Cases: 
Boundaries €12. C.].S. Boundaries § 25.] 


theocracy (thee-ok-re-see). 1. Government of a state 
by those who are believed to be or represent that 
they are acting under the immediate direction of 
God or some other divinity. 2. A state in which 
power is exercised by ecclesiastics. 

Theodosian Code (thee-o-doh-shen). Roman law. A 
compilation of imperial enactments prepared at the 


* 


| 
| 
| 
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direction of the emperor Theodosius II and publish- 
ed in Ap. 438. @ The Theodosian Code replaced all 
other imperial legislation from the time of Constan- 
tine I (ap. 306-337), and remained the basis of 
Roman law until it was superseded by the first 
Justinian Code in ap. 529. — Also termed (in Latin) 
Codex Theodosianus (koh-deks thee-o-doh-shee-ay- 
nas). 

“As a literary work the Theodosian Code has a dismal 

@ quaestors 


-... Som possessed an elegant, 
I, or agreeab! conaks atyis.. Against tess may 
others pretensions whose prose is 


positions are:in other ways inept.” Fony-Honoré; Law in th 
rein 5. * Tony: ; Law inthe 
Crisis of the Empire 878-455 ao 21 (1998 : 
theolonio. Sée DE THEOLONIG.” a 


theory of law. The legal premise or set of principles 
on which a case rests. 

theory-of-pleading doctrine. The principle — now 
outmoded — that one must prove a case exactly as 
pleaded. @ Various modern codes and rules of civil 
procedure have abolished this strict pleading-and- 
proof requirement. For example, Fed. R. Civ. P. 15 
allows amendment of pleadings to conform to the 
evidence. [Cases: Federal Civil Procedure €=881; 
borer 370. CJ.S. Pleading §§ 763, 766-768, 
770.) 


theory of the case. A comprehensive and orderly 
mental arrangement of principles and facts, con- 
ceived and constructed for the Lia Sie of securing a 
judgment or decree of a court in favor of a litigant; 
the particular line of reasoning of either party to a 
suit, the purpose being to bring together certain 
facts of the case in a logical sequence and to corre- 
late them in a way that produces in the decision- 
maker’s mind a definite result or conclusion favored 
by the advocate. See CAUSE OF ACTION (1). 


therapeutic abortion. See ABORTION. 
therapeutic relief. See RELIEF. 


thereabouts, adv. Near that time or place <Schreuer 
was seen in, Rugalt Place, or thereabouts>..— Also 


termed therea 


thereafter, adv. Afterward;-Jater.<Skurry was thereaf- 
ter arrested>: 


thereat, adv. 1.-At that place-or-time; there. 2. Because 
of that; at that occurrence or event. 


thereby, adv. By that means; in that way <Blofeld 
stepped into the embassy and thereby found protec- 
tion>. 


therefor, adv. For it or them; for that thing or action; 
for those things or actions <she lied to Congress but 
was never punished therefor>. 


therefore, adv. 1. For that reason; on that ground or 
those grounds <a quorum was not present; there- 
fore, no vote was taken>. 2. To that end <she 
wanted to become a tax lawyer, and she therefore 
applied for the university's renowned LL.M. pro- 
gram in taxation>. — Also termed thereupon. 


therefrom, adv. From that, it, or them <Hofer had 
several financial obligations to Ricks, who refused to 
release Hofer therefrom>. 


thin corporation 


therein, adv. 1. In that place or time <the Dallas/Fort 
Worth metroplex has a population of about 3 mil- 
lion, and some 20,000 lawyers practice therein>. 2. 
Inside or within that thing; inside or within those 
things <there were three school buses with 108 
children therein>. 3. In that regard, circumstance, 
or particular <therein lies the problem>. 


thereinafter, adv. Later in that thing (such as a speech 
or document) <the book's first reference was innoc- 
uous, but the five references thereinafter were libel- 
ous per se>. 


thereof, adv. Of that, it, or them: <although the dis- 


' ease.is spreading-‘rapidly, the'ause thereof is un- 


known>. oe 

thereon, adv. -On that-or them.<Michaels found the 

‘online reports of the .cases..and’.relied thereon in-. 
stead of checking the printed books>. — Also 
termed thereupon. 

thereto, adv. To that place, thing, issue, or the like 
<the jury awarded $750,000 in actual damages, and 
it added thereto another $250,000 in punitive dam- 
ages>. — Also termed thereunto. — ; 


theretofore, adv. Until that time; ‘before that time 
<theretofore, the highest award in such a case has 
been $450,000>. 

thereunder, adv. Under that or them <on the top 
shelf were three books, and situated thereunder was 
the missing banknote> <section 1988 was the rele- 
vant fee statute, and the plaintiffs were undeniably 
proceeding thereunder>. 

thereunto, adv. See THERETO. ; 

thereupon, adv. 1. Immediately; “without delay; 
promptly <the writ of execution ‘issued from the 
court, and the sheriff thereupon sought to find the 
judgment debtor>. 2. THEREON. 3. THEREFORE. 

the rule. See RULE, THE. 

thesauri inventio (thi-sawr-1 in-ven-shee-oh). [Latin 
“discovery of treasure”) Roman law. The principle 
according to which the finder of treasure acquires 
full or partial ownership of it.’ = 

thesaurus (thi-sawr-os}; ~. [Latin] Roman law. 1. Trea- 
sure; pag gery that. haveBeen hidden for so 
sin that the owner's identity:‘can no longer be 
established. 2. A storehouse. Pi. thesauri. 

the three estates. See ESTATES OF THE REALM,(1). 

Thibodaux abstention (tib-o-doh). See ABSTENTION. © 


thief. One who steals, esp. without force or violence; 
one who commits theft or larceny. See THEFT. 


common thief. A thief who has been convicted of 
theft or larceny more than once. — Also termed 
common and notorious thief. 


manifest thief. See FUR MANIFESTUS. 


thieve, vb. To steal; to commit theft or larceny. See 
THEFT. 


thimblerig. See SHELL GAME. 

thimbles and balls. See sit GAME. 
thin capitalization. See CAPITALIZATION. 
thin corporation. See CORPORATION. 


thing 


thing. 1. The subject matter of a right, whether it is a 

" material object or not; any subject matter of owner- 
ship within the sphere of proprietary or valuable 
rig ts. @ Things are divided into three categories: (1) 
things real or immovable, such as land, tenements, 
and hereditaments, (2) things nal or movable, 
such as goods and chattels, and (3) things having 
both real and personal characteristics, such as a title 
deed and a rims ‘a term. ities eat law divided 
things into corporeal (tangi possunt) and_incorporeat 
Gens non possents La. Gav. Code art. 461. [Cases: 
Property €1. C.J.S. Property §§ 2-10, 13.] 


accessory thing. A thing that stands in a dependen- 
relationship with another thing (the principal 
thing). @ An accessory thing ordinarily serves the 
economic or other purpose of the principal thing 
and shares “its legal fate in. case’ of transfer or 
encumbrance... ; 7 
thisig. The subject matter of corporeal 
al gues Haars ay p06 — Also termed res 
 corporales; tangible thing. 
immovable thing. See IMMOVABLE. 
incorporeal thing. The subject matter of incorpore- 
al ownership; any proprietary right apart from the 
right of full dominion: over a material object. — 
Also termed res incorporalis; intangible thing. 
movable thing. See MOVABLE (1). 
. real things. See REAL THINGS. 
thing in action. See chose in action under CHOSE. 
thing in possession. See chose in possession under 
CHOSE. 
2. Anything that is owned by someone as part of 
that person’s estate or property. — Also termed res; 
chose. 


things mancipi. See RES MANCIPI. 

things nec mancipi. See RES NEC MANCIPI. 

things personal. See personal property (1) under PRorER- 
TY. 


things real. See REAL THINGS. 

thin market. See MARKET. 

thin-skull rule. See.2GGSHELL-SKULL RULE. 

Third Amendment. The constitutional amendment, 
ratified as part of the Bill of Rights in 1791, prohibit- 
ing the quarterifig of soldiers in private homes ex- 
cept during wartime. 

third cousin. See cousin. 

third degree, n. The process of extracting a confession 
or information from a suspect or prisoner by pro- 
longed questioning, the use of threats, or physical 
torture <the police gave the suspect the third de- 
gree>. 

third-degree instruction. See ALLEN CHARGE. 

third-degree murder. See MURDER. 

third opposition. Civil law. A-species of intervention, 
usu. ina prac gd gael case, in which the third party 
asserts a claim of ownership or other real right to 


seized property, and the claim does not depend on 
the outcome of the original suit between the plaintiff 
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and the defendant. La. Code Civ. Proc. art. 1092. 
See, ¢.g., Atkins v. Smith, 15 So. 2d 855 (La. 1943). See 
INTERVENTION (1). 


third , n. A person who is not a ipl to a 
lawsuit, agreement, or other transaction but who is 
usu. somehow implicated in it; someone other than 
the principal parties. — Also termed outside party; 
third person. See party. [Cases: Federal Civil Proce- 

_ dure €=281; Parties €49. C_J.S. Parties § 127.] — 
third-party, adj. 

third-party, vb. To bring (a person or entity) into 

litigation as a shard-parky defendant seeking in- 

demnity, the defendant third-partied the surety>. 


[Cases: Federal Civil Procedure 281; Parties €>49. 


CJ.S. Parties § 127.) | 


‘third-party action; See acTion(@). > 


third-party beneficiary. See BENEFICIARY. 

third-party-beneficiary contract. See CONTRACT. 

shiva party check. A check that the payee indorses to 
another party — for example, a customer check that 
the payee indorses to a supplier. © A person who 
takes a third-party check in good faith and without 
notice of a security interest can be a holder in due 
course. 


third-party complaint. See COMPLAINT. 


third-party consent. A person’s agreement to official 
action (such Js a search of premises) affects 
another person’s rights or interests. @ To be effective 
for a search, third-party consent must be based on 
the consenting person’s common authority over the 
lace to be searched or the items to be inspected. 

See COMMON-AUTHORITY RULE. 


third- defendant. A party brought into a lawsuit 
by the original defendant. (Cases: Federal Civil Pro- 
cedure 281; Parties €249. C.J.S. Parties § 127.] 


third-party equity lease. See leveraged lease under 
LEASE. 


third-party insurance. See liability insurance under 1N- 
SURANCE. ; 

third-party logistical service provider. See FREIGHT 
FORWARDER. ~~ Abbr. TPL. 


. third- — plaintiff. A defendant who files a pleading 
in an effo 


rt to bring a third party into the lawsuit. 
See third: ‘complaint under compLaint. [Cases: 
Federal Civil Procedure €281; Parties €=49. C.J.S. 
Parties § 127.) — 


third-party practice. See IMPLEADER. 

third-party record-custodian summons. See John Doe 
summons under SUMMONS. 

third-party standing. See sTANDING. 

third person. See THIRD PARTY. 


third possessor. Civil law. A person who acquires 
mortgaged property but is not personally bound by 
the obligation secured by the mortgage. [Cases: 
ha €177. CJj.S. Mortgages §§ 253, 256- 


Third World. Int'l law. 1. pEVELOPING COUNTRY. 2. The 
group of nations (esp. in Africa and Asia) not aligned 
with major powers, whether Western democracies 
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(i.e., the First — or Free — World) or countries that 
were formerly part of the Soviet bloc (i.e., the Second 
World). @ Although Third World nations are often 
underdeveloped, the term Third World properly may 
denote only their political, not their economic, sta- 
tus. : 


Third World country. See DEVELOPING COUNTRY. 


Thirteenth Amendment. The censtitutional amend- 
ment, ratified in 1865, that abolished slavery and 
involuntary servitude. (Cases: Constitutional Law 
€83(2). C.J.S. Constitutional Law §§ 482-486.] 

thirteenth amendment is fairly unique in two i 
First, it contains an absojute bar to the existence of ry 
or fi servitude; ‘tnére is no requirement of ‘state 

-action.’ Thus: it is applicable:to individuals as well as-states 

.... Secondly, fike the fourteenth and 
aac pean nee Nac 
ress . a 
Ronald D: Rotunda, Constitutional Law § 15.6, at 918 (4th 
ed. 1991). 
30(b)(6) deposition. See DEPOSITION. 


thirty-day letter. A letter that accompanies a revenue 
agent's report issued as a result of an Internal 
Revenue Service audit or the rejection of a taxpay- 
er’s claim for refund and that outlines the taxpayer's 
appeal procedure before the Internal Revenue Ser- 
vice. @ If the taxpayer does not request any such 
procedure within the 30-day period, the IKS will 
issue a statutory notice of deficiency. — Also written 
30-day letter. Cf. NINETY-DAY LETTER. (Cases: Internal 
Revenue €5044.] 


threat, n. 1. A communicated intent to inflict harm or 
loss on another or on another’s property, esp. one 
that might diminish a pcrson’s freedom to act volun- 
earily or with lawful consent <a kidnapper’s threats 
of violence>. [Cases: Extortion and Threats @>25.1. 
CJ.S. Threats and Unlawful Communications §§ 2-20.] 


terroristic threat. A threat to commit any crime of 
violence with the purpose of (1) terrorizing anoth- 
er, (2) causing the evacuation of a building, place 
of assembly, or facility of public transportation, (3) 
causing serious public inconvenience, or (4) reck- 
lessly disregarding the risk of causing such terror 
or inconvenience. Model Penal Code § 211. See 
TeRRORISM..[Cases: Extortion and Threats €=25.1. 
CJ.S. Threats and Unlawful Communications §§ 2- 
20.) . 


2. An indication of an approaching menace <the 
threat of bankruptcy>. 3. A person or thing that 
might well cause harm <Mrs. Harrington testified 
that she had never viewed her husband as a 
threat>. — threaten, vb. — threatening, adj. 


threatened species. See SPECIES (1). 


threat of continuing harm. See CONTINUING THREAT OF 
HARM. 


threat of continuing injury. See CONTINUING THREAT OF 
HARM. 


three estates, the. See ESTATES OF THE REALM. 
threefold ordeal. See triple ordeal under ORDEAL. 


$12 amendment. See amendment after allowance under 
PATENT-APPLICATION AMENDMENT. 


341 meeting. See creditors’ meeting under MEETING. 


fifteenth amend- | 


throwback rule 


three-judge court. See court. 


three-mile limit. The distance of one marine league 
or three miles offshore, usu. recognized as the limit 
of territorial jurisdiction. (Cases: International Law 
€=§. C.J.S. International Law §§ 14~-20.] 


three-step test. Copyright. An analysis of an infringe- 
ment defense under TRIPs and the Berne Conven- 
tion, looking at whether the defendant's use of a 
protected work (1) is inherently limited to special 
cases, (2) did not conflict with the owner’s normal 
ry ere of the work, and (3) did not unreason- 
ably prejudice the legitimate interests of the owner. 

© The testis analogous to the analysis under the fair- 

use doctrine in U.S. law. x 


three-strikes law. Slang. A statutezprescribing an en- 
hanced sentence, esp. life imprisonment, for a repeat 
offender’s third felony ‘conviction. @ About half the 
states have enacted a statute of this kind. — Also 
termed three-strikes-and-you’re-out law. [Cases: Sen- 
tencing and Punishment 1200-1219. C.J.S. Crimi- 
nal Law §§ 1463, 1472, 1638-1643, 1645-1647, 
1650-1653.] : 


three wicked sisters. Slang. The three doctrines — 
contributory negligence, the fellow-servant rule, and 
assumption of the risk — used by 19th-century 
ours tu deny recovery to workers injured on the 
job. 
“These three common law defenses, negli- 


contri 
ence, fellow servant rule, and assumption of risk, 
Became known as the ‘three wicked sisters,’ because of 


their preciusive effect on the of in 
recover.... By preciuding of the trad 
spondeat superior concept for acts of fellow servants and 


Ui Premuering inet workers. Seeurned e tisks associated 

their courts it extrernely difficult for 
to from for the 

Ing number of work-related injuries.... By the late 1800s, 

courts began ize harsh results generated by 

rote application low servant, assumption of the risk, 


of the 
and contributory negligence doctrines.” Mark A. Rothstein. 
et al., Employment Law § 7.2, at 404 (1994). 
threshold. Parliamentary law. The number or propor- 
tion of votes needed for election. 


threshold confession. See CONFESSION: 
thrift institution. See SAVINGS-AND-LOAN ASSOCIATION. 
through bill of lading. See BILL OF LADING. 


through lot. A lot that abuts a street at each end. 


through rate. The total shipping cost when two or 
more carriers are involved. @ The carriers agree in 
advance on a-through rate, which is typically lower 
than the sum of the separate rates. [Cases: Carriers 
_ 26. C.J.S. Carriers §§ 138-140.] 


throwaway, n. Slang. 1. An unemancipated minor 
whose parent or caregiver has forced him or her to 
leave home. 2. A runaway whose parent or caregiver 
refuses to allow him or her to return home. Cf. RUN. 
AWAY. 


throwback rule. Tax. 1. In the taxation of trusts, a rule 
requiring that an amount distributed in any tax year 
that exceeds the year’s distributable net income must 
be treated as if it had been distributed in the preced- 
ing year. © The beneficiary is taxed in the current 
year although the computation is made.as if the 
excess had been distributed in the previous year. If 
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the trust did not have undistributed accumulated 
income in the preceding year, the amount of the 
throwback is tested against each of the precedin, 
ears. IRC (26 USCA) §§ 665-668. [Cases: Inte: 
hevcaue @4019. C.J.S. Internal Revenue §§ 450- 
452.] 2. A taxation rule requiring a sale that would 
otherwise be exempt from state income tax (because 
the state to which the sale would be assigned for 
apportionment pepo does not have an income 
tax, even though the seller’s state does) to be attrib- 
uted to the seller’s state and thus subj to a 
state-level tax. @ This rule oa only if the seller’s 


tidesman. English law. A customhouse officer appoint- 
ed to watch or attend upon ships until the customs 
are paid. @ A tidesman boards a ship at its arrival in 
the mouth of the Thames and comes up with the 
tide. See cUSTOMHOUSE. 


tidewater. Water that falls and rises with the ebb and 
flow of the tide. © The term is not usu. applied to 
the open sca, but to coves, bays, and rivers. : 


tideway. Land between high- and low-water marks. 
[Cases: Navigable Waters ©36(3).] 


tie, n. 1. An equal number of votes for two candidates 


state has adopted a throwback rule. in an election. (Cases: Elections €>238. C.J.S. Elec- 
throw out, wb. To dismiss (a claim or lawsuit). pose] § hh 2. as ual amass yncbers for 
and against a measure by a ve or 

thumbprint. See FINGERPRINT. deliberative bade, @ In the US: Senate the Vice 


ticket, n. 1. A certificate indicating that the n to 
whom it is issued, or the holder, is entitled to some 
- right or privilege <she bought a bus ticket for 
Miami>. 2. CITATION (2) <he a speeding ticket 
last week>. 3. BALLOT (2) <they all voted a straight- 


President has the deciding vote in.the event of a tie. 
U.S. Const. art. 1, § 3. See tie vote under VOTE (3). 


tied product. See TYING ARRANGEMENT.(1). 
tie-in arrangement. See TYING ARRANGEMENT. 


oa re ee ee = 


party ticket>. 


ticket of leave. Archaic. The English equivalent of 


parole. 


ticket-of-leave man. A convict who has obtained a 


ticket of leave. 


ticket speculator. A person who buys tickets and then 
resells them for more than their face value; in slang, 
a scalper. See SCALPER (1). 


tidal, adj. Affected by or having tides. @ For a river to 
be “ddal” at a given spot, the water need not neces- 


sarily be salt, but the spot must be one where the 
tide, in the ordinary and regular course of things, 
flows and reflows. 


tide. The rising and falling of seawater that is pro- 
duced by the attraction of the sun and moon, unin- 
fluenced by special winds, seasons, or other circum- 
stances that create meteorological and atmospheric 
meteorological tides; the ebb and flow of the sea. © 
Tides are used to measure a shore’s upland bound- 
ary. 
mean, high tide. The average of all high tides, esp. 
over a one of 18.6 years. — Also termed ordi- 
mean. lower ‘low tide. The average of lower low 
tides over a fixed period. 
mean low tide. ‘the average of all low tides — both 
low and lower low — over a fixed period. 
neap tide (neep). A tide, either high tide or low 
tide, that is lower than average because it occurs 
during the first or last quarter of the moon, when 
the sun’s attraction partly counteracts the moon’s. 


ordinary high tide. See mean high tide. 


-spring tide. A tide, either high tide or low tide, that 
is higher than average because it occurs during the 
new moon and full moon. 


tideland. Land between the lines of the ordinary high 
and low tides, covered and uncovered successively 
by the ebb and flow of those tides; land covered and 


uncovered by the ordinary tides. (Cases: Navigable 


Waters €36(3).] 


tiempo inhabil. Hist. Louisiana law. The time at which a 
person becomes insolvent. 


tiercear. See TERCER. 

tiered partnership. See PARTNERSHIP. 
tie vote. See VOTE (3). 

TIE. abbr. TAX-INCREMENT FINANCING. 


tight, adj. Slang. (Of a note, bond, mortgage, lease, 
etc.) characterized by summary and stringent clauses 
providing the creditor's remedies in case of default. 


TILA. abbr. Truth in Lending Act. See CONSUMER CRED- 
IT PROTECTION acr. [Cases: Consumer Credit ¢>32. 
C.J.S. Interest and Usury; Consumer Credit § 318.] 


tillage (til-ij), n. A place tilled or cultivated; land 
under cultivation as opposed to land lying fallow or 
- in pasture. 


till-tapping. Slang. Theft of money from a cash regis- 
ter. - 


timber easement. See EASEMENT. 
timber lease. See LEASE. 
timber rights. See timber easement under EASEMENT. 


‘time. 1. A measure of duration. 2.A point in or 


period of duration at or during which something is 

alleged to have occurred. 3. Slang. A convicted crimi- 

nal’s period of incarceration. 
dead time. Time that does not count for a particu- 
lar purpose, such as time not included in calculat- 
ing an employec’s wages or time not credited 
toward a prisoner's sentence. © The time during 
which a prisoner has escaped, for example, is not 
credited toward the prisoner’s sentence. — Also 
termed nonrun time. 


earned time. A credit toward a sentence reduction 
awarded to a prisoner who takes part in activities 
designed to lessen the chances that the prisoner 
will commit a crime after release from prison. @ 
Earned time, which is usu. awarded for taking 
educational or vocational courses, working, or par- 
ticipating in certain other productive activities, is 
distinct from good time, which is awarded simply 
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for refraining from misconduct. Cf. good time. 
[Cases: Prisons €°15. C.J.S. Prisons and Rights of 
Prisoners § 153.] 


flat time. A prison term that is to be served with- 
out the benefit of time-reduction allowances for 
good behavior and the like. 


good time. The credit awarded toa prisoner for 
good conduct, which can reduce the duration of 
the prisoner's sentence. Cf. GooD BEHAVIOR; earned 
time. (Cases: Prisons €715. C.J.S. Prisons and Rights 
of Prisoners § 153.] : : 
jail-credit time. See JAIL CREDIT. 
nonrun time. See dead tiie. 7 
street time. The time..that a convicted person 
spends on: parole or on ‘other conditional release. @ 
ifthe person's parole is. revoked, this time may or 
may not be credited toward the person’s sentence, 
depending on the jurisdiction and the particular 
conditions of that person’s parole. See dead time. 
time agreement. 1. A pact made by the party leaders 
in the U.S. Senate to limit the time allowed for 
debate on a bill or amendment. 2. UNANIMOUS-CON- 
SENT AGREEMENT. 


time arbitrage. See ARBITRAGE. 

time-bar, n. A bar to a legal claim arising from the 
lapse of a defined length of time, esp. one contained 
in a statute of limitations. [Cases: Limitation of Ac- 
tions 1. CJ.S. Limitations of Actions §§ 2-4.] — 
ti t 1 adj. ; 

time-bargain. See FUTURES CONTRACT. 

time bill. See time draft under DRAFT. 

time certain. 1..A definite, specific date and time. Cf. 
DATE CERTAIN. 2. Parliamentary law. A specified time or 
condition for which a matter’s consideration is 
scheduled or to which its consideration is postponed. 
See postpone definitely under POSTPONE (8); special order 
under ORDER (4). 

time charter. See CHARTER (8). 

time check. Seé;FIMESHEET. . - 

time deposit. See DEPOSIT (2).-" 

time draft. See DRarr. ok 

time immemorial. 1. A point in time so far back that 
no living person has knowledge or proof contradict- 
ing the right or custom alleged to have existed since 
then. © At common law, that time was fixed as the 
year 1189, the year that Henry II of England 
died. — Also termed time out of memory; time out of 
mind; time of memory. 2. A point in time beyond which 
legal memory cannot go. See LEGAL MEMORY. 8. A very 
long time. 

time insurance. See INSURANCE. 

time is of the essence. See OF THE ESSENCE. 


time-is-of-the-essence clause. Contracts. A contractual 
provision making timely performance a condition. 


time letter.of credit. See LETTER OF CREDIT. 
time loan. See term loan under LOAN. 
time note. See NOTE (1). 


timocracy 


time of memory. Archaic. See TIME IMMEMORIAL (1). 
time option. See OPTION (2). 

time order. See ORDER (8). 

time out of memory. See TIME IMMEMORIAL. 

time out of mind. See TIME IMMEMORIAL. _ 


time-place-or-manner restriction. Constitutional law. A 
government's limitation .on when, where, or how a 
public speech or assembly may occur, but not on the 
content of that speech or assembly. @ As long as such 
restrictions are narrowly tailored to achieve a legiti- 
mate governmental interest, they do not violate the 
First Amendment. :—. Also ‘written time, place, or 
manner restriction. — Also teriiédl. time-place-and-man- 
ner restriction. See PUBLIC FORUM. |<.” 

time policy. See INSURANCE POLICY. ~~ 

time-price differential. 1. A figure representing the 
difference between the current cash price of an item 
and the total cost of purchasing it on credit. (Cases: 
Consumer Credit €4; Usury €32. C.J.S. Interest 
and Usury; Consumer Credit §§ 124-125, 280, 
284-293.] 2. The difference between a seller's price 
for immediate cash payment and a different p-ice 
when payment is made later or in installments. 


time-price doctrine. The rule that if a debt arises out 
of a purchase and sale, the usury laws do not apply. 
@ If a higher price is charged for a deferred pay- 
ment than for an immediate payment, the difference 
between the time price and the cash price is deemed 
compensation to the seller for the risk that the buyer 
will default and for the interest that the seller could 
_ have earned on an immediate payment. Because the 
buyer can usu. choose to postpone a purchase and 
save up the cash price, the buyer does-not have the 
same status as a needy borrower who must deal with 
a potentially predatory lender. 
time-sharing, n. Joint ownership or rental of property. 
(such as a vacation condominium) by several persons 
who take turns Scapa We property. — Also 
iermed time-share. [{Cases: Estates in. Property €1. 
GJ.S. Estates §§ 2-5, 8, 15-21, 116-128, 137, 
243.) —— time-share, vb. 


timesheet. 1. An employee's record of ca ea on 

the jo. 2. An attorney's daily record of billable and 
nonbillable hours, tised to generate clients’ bills. — 
Formerly also termed time check. See BILLABLE HOUR. 


time-shifting. The practice of recording a broadcast 
for viewing at a later time. @ Time-shifting was 
found to be a noninfringing fair use of videotape 
recorders in Sony Corp. v. Universal Studios, Inc., 464 
U.S. 417, 104 S.Ct. 774 (1984). (Cases: Copyrights 
and Intellectual Property €°67.1. C.J.S. Copyrights 
and Intellectual Property §§ 51-52, 54.) 


time unity. See unity of time under UNITY. 


time value. The price associated with the length of 
time that an investor must wait until an investment 
matures or the related income is earned. Cf. yrELD ‘ro 
_ MATURITY. 


timocracy (t-mok-re-see). 1. An aristocracy of proper- 
ty; government by propertied, relatively rich people. 

: 2. A government in which the rulers’ primary motive 
is the love of honor. 


tin parachute 


tin parachute. An employment-contract provision that | 
grants a corporate coerce (esp. one below the 
executive level) severance benefits in the event of a 
takeover. © These benefits are typically less lucrative 
than those provided under a golden parachute. — 
Also termed silver parachute. Cf. GOLDEN PARACHUTE. 
tip, n. 1. A piece of special information; esp., in 
securities law, advance or inside information 
from one person to another. See INSIDE INFORMATION; 
INSIDER TRADING. (Cases: Securities Regulation 
@60.28(2). C.J.S. Securities Re; ion § 180.) 2. A 
gratuity for service given. © Tip income is taxable. 
IRC (26 USCA) § 61(a). [Cases: Internal Revenue 
€=3163; Taxation €-986.1.] 


tip 


pertains. [Case#;’‘Securities Re ion €60.28(5). 
C.J.S. Securities Régulation § 184.) ? 
tipper. Securities.’A person who s material 


inside information and who selectively discloses that 

information for trading or other personal purposes 

<the tippee traded 5,000 shares after her conversa- 
‘ tion with the tipper>. [Cases: Securities Regulation 

€60.28(5). C.J.S. Securities Regulation § 184.] 
tippling house. See puBLic HOUSE. 


tipstaff. A court crier. © The name derives from the 
crier’s former practice of holding a staff tipped with 
silver as a badge of office. See crier (1). [Cases: 
Courts 58. C.j.S. Courts § 108.] Pl. tipstaves, tip- 


tip-stave. See SERVITOR OF BILLS. 


tithe (uth), m. 1. A tenth of one’s income, esp. in 
reference to a religious or charitable gift or obli- 
gation. (Cases: Religious Societies =15. CJ.S. Reli- 
gious Societies §§ 53-54.) 2. Hist. A small tax or 
assessment, esp. in the amount of one-tenth, — 
tithe, vb. — tithable, adj. 
“A tithe was the right of a rector to a tenth part of the 
produce of all the land in his . In some cases a rector 
was an eich gorisAgld a ore ie . was Peapeis in 
amo ; sppoi a vicar neces- 
socleskistioal les for the monastery. On 
the dissolution of the monasteries in the reign of Henry Vii! 
into the hands and 


many rectories passed were 
granted to ‘layrien;.the result was that the right to tithes in 
many cases passed Into lay. hands. Like.advowsons, tithes 
at" Robert & Negeny & P.V, Baker, A Manual ofthe Law 
of Real Property'416 (4th éd. 1969). " 
great tithe. (usu. pl.) A tithe paid in kind and 
therefore considered more valuable than other 
tithes. © The great tithes often consisted of corn, 
peas, beans, hay, and wood. 
mixed tithes. A tithe consisting of a natural prod- 
uct, such as milk or wool, obtained or cultivated by 
human effort. 
“A second species of incorporeal hereditaments is that of 
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tithe. A tithe of profits from manual occu- 
pations or trades. 


predial tithe. A tithe of crops (such as corn). — 
Also spelled praedial tithe. 


vicarial tithe (vi-kair-ee-al). A small tithe payable 
to a vicar. 


tithe of agistment (a-jist-mant). Hist. A church-levied 
on grazing land. @ The tithe was paid by the 
occupier of the land rather than the person whose 
cattle grazed on the land. See AGISTMENT. 


tithing. See DECENNaRY. 


Titius heres esto (tish-ee-os heer-eez es-toh). [Latin] 
Roman law. Let Titius be my heir. @ The phrase was 
the testamentary form for appointing,an heir. Titius 
was,a fictitious name often. used by way of example 

_in legal writing, esp. in forms. rs 

title. 1. The. union of all elements (as ownership, 
possession, and custody) constituting the legal right 
to control and dispose of property; the legal link 
between a person who owns property and the prop- 
erty itself <no one has title to that land>. 2. Legal 
evidence of a person's ownership rights in property; 
an instrument (such as a deed) that constitutes such 
evidence <record your title with the county clerk>. 

“Though in vari , (titte] is generally used 
to desatibe ‘other the manner in which oght 10. real 
property Is acquired, or the right itself. In the fist sense, it 
refers to the conditions necessary to acquire a vafid claim to 
land; in the second, it refers to the legal consequences of 
such conditions. These two senses are not only interrelated, 
but inseparable: given the requisite conditions, the 
consequences or rights follow as of course; given 
rights, conditions necessary for the creation of those rights 
must have been satisfied. Thus, when the word ‘title’ is 
used in one sense, the other sense Is necessarily implied.” 
Kent McNeil, Common Law Aboriginal Titfe 10 (1989). 
inal title. 1. Land ownership, or a claim of 
land ownership, by an indigenous people in a. 
place that has been colonized. — Also termed 
native title. 2. INDIAN TITLE. 


absolute title. An exclusive title to land; a title that 
excludes all others not compatible with it. See fee 
simple absolute under FEE sIMPLE. [Cases: Estates in 
Property 5. C.J.S. Estates §§ 11-12.] 
adverse ' title. A title acquired by adverse posses- 
sion. See ADVERSE POSSESSION. [Cases:‘Adverse Pos- 
301 106. CJ.S. Adverse Possession §§ 247, 

- after-acquired title. Title held by 4 “person who 
bought property from a seller who acquired title 
only after purporting to sell the property to the’ 
buyer. See AFTER-ACQUIRED-TITLE DOCTRINE. [Cases: 
Vendor and Purchaser €8. C.J.S. Vendor and Pur- 
chaser § 6.] 


apparent title. See CULOR OF TITLE. 


bad title. 1. See defective title. 2. See unmarketable 
title. 

clear title. 1. A title free from any encumbrances, 
burdens, or other limitations. [Cases: Vendor and 
Purchaser €>130(2), 133. C.J.S. Vendor and. Pur- 
chaser §§ 326, 350.] 2. See marketable title. — Also 
termed good title. : 
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defeasible title. A title voidable on the occurrence 
of a contingency, but not void on its face. [Cases: 
Estates in Property 6. C.J.S. Estates §§ 13-14.] 


defective title. A title that cannot legally convey the 
property to which it applies, usu. because of some 
conflicting claim to that property. — Also termed 
bad title. [Cases: Vendor and Purchaser €>129, 
C.J.S. Vendor and Purchaser § 314.] 


derivative title. 1. A title that results when an 
already existing right is transferred to a new own- 
er. 2. The general principle that a transferee of 
property acquires only the rights held by the 
transferor*and no more: [Cases: Vendor and ‘Pur- 
chaser 210. C.J.S. Venidor-and Purchaser § 464.] 
dormant :title. A title in real property held in 
abeyance.:: *- oar 
doubtful title. A title that exposes the party holding 
it to thé risk of litigation with an adverse claimant. 
See unmarketable title. (Cases: Vendor and Purchas- 
er €°129(1), 130(2). C.J.S. Vendor and Purchaser 
§§ 314-319, 321-322, 326.] 


equitable title. A title that indicates a beneficial 
interest in property and that gives the holder the 
Tight to acquire tormal legal title. @ Before the 
Statute of Uses (1536), an equitable title was en- 
--forceable only in a court of chancery, not of law. 
Cf. legal title. [Cases: Vendor and Purchaser ¢=54. 
C.J.S. Vendor and Purchaser §§ 145-146.] 


good title. 1. A title that is legally valid or effective. 
[Cases: Vendor and Purchaser €7130(2), 133. 
C.J.S. Vendor and Purchaser §§ 326, 330.] 2. See 
clear title (1). 3. See marketable title. 


‘imperfect title. A title that requires a further exer- 
cise of the granting power to pass land in fee, or 
that does not convey full and absolute dominion. 


Indian title. See 1NDIAN TITLE. 


just title. In a case of prescription, a title that the 
possessor received from someone whom the pos- 
sessor honestly believed to be the real owner, 
provided that the title was to transfer ownership of 
the property. [Cases: Adverse Possession €>69, 
C.J.S. Adverse Possession §§ 66, 73, 75, 193. 105.) 


title. A:title that evidences apparent owner- 


ship but does not necessarily signify full and com- - 


plete title or a beneficial interest. © Before the 
Statute of Uses (1536), a legal title was enforceable 
only in. a court of law, not chancery. Cf. equitable 
title. (Cases: Vendor and Purchaser @54. CJ.S. 
Vendor and Purchaser §§ 145-146.] 


lucrative title. Civil law. A title acquired without 
giving anything in exchange for the property; title 
y which a person acquires anything that comes as 
a clear gain, as by gift, descent, or devise. © 
Because lucrative title is usu. acquired by gift or 
inheritance, it is treated as the separate property 
of a married person. Cf. onerous title. 


marketable title. A title that a reasonable buyer | 


would accept because it appears to lack any defect 
and to cover the entire property that the seller has 
purported to sell; a title that enables a purchaser 
to hold property in peace during the period of 
ownership and to have it accepted by a later 


title 


purchaser who employs the same standards of 
acceptability. — Also termed good title; merchantable 
title; clear title. [Cases: Vendor and Purchaser 
130. C.J.S. Vendor and Purchaser § 324.] 
“One definition of a marketable title which has been put 
forward repeatedly Is one free from all reasonable doubt. 
Stated another way, a marketable title is one which does 
not contain any manner of defect or outstanding interest or 
claim which may conceivably operate to defeat or impair 
conveyed. ‘This negative concept of marketability has Le 
A ative jas be- 
come an implied Invitation for courts to declare tits unmar- 
ketable if an examiner has entertained any doubt whatever 


have been scraped 
a x gative gel bya 
depend solely upon their state during: recent interval 
of ime rather than up their entire history.” Paul E. Basye, : 
Clearing Land Titles § 371, at 539 (1953). 
native title. See aboriginal title (1). 
nonmerchantable title. See unmarketable title. 


onerous title (on-or-as). 1. Civil law. A title acquired 
by giving valuable consideration for the property, 
as by paying money or performing services. 2. A 
title to property that is acquired during marriage 
through a spouse’s skill or labor and is therefore 
treated as community property. Cf. lucrative title. 


original title. A title that creates a right for the first 

time. 
“The catching of fish is an original title of the right of 
ownership, wheres the purchase of them is a denvative 
tite. The right acquired by the fisherman is newly created; it 
did not formerly exist oe a ene 
dence 345 (Glanville L. Wil ed., 10th ed. 1947). 

« paper title. See record title. 


paramount title. 1. Archaic. A title that is the:source 

of the current title; original title. 2. A title that is 

superior to another title or claim on the same 
" property. 

particular title. Civil law. A title acquired from an 

ancestor by purchase, gift, or inheritance before or 

after the ancestor’s death. 


perfect title..1. rex: simpLe. 2. Asgrant of land that 

requires no further“act from the legal authority to 

constitute an’ absoliite title to: the land. 3. A title 

that does not dis¢lose a patent: defect that ma 
uire a lawsuit to defend it. 4.,A title that is g 

both at law and in:equity. 5. A title that is good 

and valid beyond all reasonable doubt.. 


presumptive title. A title of the lowest order, arising 
out of the mere occupation or simple possession of 
property without any apparent right, or any pre- 
tense of right, to hold and continue that posses- 
sion. 


record title. A title as it appears in the public 
records after the deed is properly recorded. — 
Also termed title of record; paper title. (Cases: Ven- 
dor and Purchaser €°132, 231(1). C.J.S. Vendor 
and Purchaser §§ 328, 496.] 


singular title. The title by which one acquires 
property as a singular successor. 

tax title. A title to land purchased at a tax sale. 
(Cases: Taxation € 726-743. CJ.S. Taxation 
§§ 1354-1401] 


title, abstract of 


title by descent. A title that one acquires by law as 
an heir of the deceased owner. 

title by devise. A title created by will. 

title by estoppel. Title acquired from a person who 
did not have title at the time of a purported 
conveyance with a warranty but later acquired the 
title, which then inures to the benefit of the grant- 
ee. 

title by prescription. A title acquired by prescrip- 
tion. See PRESCRIPTION (5). [Cases: Adverse Posses- 
sion © 106. C.J.S. Adverse Possession §§ 247, 339.] 
title defective in form. A title for which some defect 


i Siar on the face of the deed, as opposed to a 
defect that arises from circumstances or extrinsic 
evidence. @ Title defective in form cannot be the 


basis of prescription. See PREscRiIPTioN (6). (Cases: - 


Vendor and Purchaser €>129. C.J.S. Vendor and 
Purchaser § 314:] - 

title of entry. The right to enter upon lands. 

title of record. See record title. 


universal title. A title acquired by a conveyance 
causa mortis of a stated portion of all the convey- 
or's property interests so that on the conveyor's 
death the recipient stands as a universal successor. 


unmarketable title. A title that a reasonable buyer 
would refuse to accept because of possible conflict- 
ing interests in or litigation over the property. — 
Also termed bad title; unmerchantable title; nonmer- 
chaniable title. [Cases: Vendor and Purchaser 
€>130(2). C.J.S. Vendor and Purchaser § 326.] 


3. The heading of a statute or other legal document 
<the tite of the contract was “Confidentiality 
Agreement”>. [Cases: Contracts @°152; Statutes 
@>109-126. C.J.S. Contracts §§ 307, 318-322, 327, 
331; Statutes §§ 209-242.) 
general title. A statute’s name that broadly and 
comprehensively identifies the subject matter ad- 
dressed by the legislature. Cf. restrictive title. 
long title. The full, formal title of a statute, usu. 
containing a brief statement of legislative purpose. 
“The first Acts of Pararent did not have titles. The first 


time that an Act was given a title was about 

1495. Even when the long title came to be added to each 

se ena ad yet i mt te Nee 
. je was as 

Parfiamant tsell. Tod , however, the position is different: 

the title Is part of . 


{e08) er, How, to Understand an Act 
“Because Parllarient’s clerks, rather than Parliament, pro- 


tions, for the long title 

pat of the legislative bill from the very beginning. In the 
nited States, most state constitutions require the legisla- 

i accurate notice of 

kridge Jr. & Elizabeth 
Garett, Legislation 831 (2001). 

restrictive title. A statute’s name that narrowly 

identifies the particular subject matter addressed 

by the legislature. Cf. general title. 


short title. The abbreviated title of a statute by 
which it is popularly known; a statutory nickname. 
4. A subdivision of a statute or code <Title IX>. 5. 
The name by which a court case or other legal 
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proceeding is distinguished from others; sTYLE a). 6. 
An appellation of office, dignity, or distinction <af- 
ter the election, he bore the title of mayor for the 
next four years>. 


title, abstract of. See ABSTRACT OF TITLE. 


title, action to quiet. See action to quiet title under ac- 
TION (4). 


title, chain of. See CHAIN OF TITLE. 
title, cloud on. See CLOUD ON TITLE. 
title, color of. See COLOR OF TITLE (1). 


title, covenant for. See covenant for title under cove- 
NANT (4). 


title, document of. See DOCUMENT OF TITLE. 
title, indicia of. See INDICIA OF TITLE. 

title, muniment of. See MUNIMENT OF TITLE. 
title, root of. See ROOT OF TITLE. , 


title, warranty of. See warranty of title under WARRANTY 
(2). 


Title VII of the Civil Rights Act of 1964. A federal 
law that prohibits employment discrimination and 
harassment on the basis of race, sex, pregnancy, 
si Hi and national origin, as well as prohibiting 
retaliation against an employee who opposes illegal 

harassment or discrimination in the ‘workplace. ® 

This term is often referred-to simply as Title VII. 42 

USCA §§ 2000e et seq. [Cases: Civil Rights €=1102. 

C.J.S. Civil Rights §§ 22, 26-27, 30-31, 33-34, 37, 

41-42, 67.] 


Title IX of the Educational Amendments of 1972. A 
federal statute generally prohibiting sex discrimina- 
tion and harassment by educational facilities that 
receive federal funds. © This term is often referred 
to simply as Title IX. 20 USCA §§ 1681 et seq. 
(Cases: Civil Rights 1067. C.J.S. Civil Rights §§ 2, 
7, 44, 49-53, 64, 86, 221.] 


title clearance. The removal of impediments to the 
marketability of land, esp. through title examina- 
tions. 

title company. See COMPANY. 

titledeed. See DEED. 

title division. Archaic. A common-law system for divid- 

ing property acquired during marriage upon the 

dissolution of the marriage, the divisions being based 


wee 


on who holds legal title to the property. © Under . 


title division, when a marriage ends in divorce, 
property purchased during the marriage is awarded 
to the person who holds title to the property. Cf. 
COMMUNITY PROPERTY; EQUITABLE DISTRIBUTION. 


title-guaranty company. See title company under CoMPa- 
NY. 


title insurance. See INSURANCE. 

title jurisdiction. See TITLE THEORY. 

title member. See name partner under PARTNER. 
title of entry. See TITLE (2). 

title of record. See record title under TITLE (2). 


AAT OT FS Qa ES ACL A NEI ST SST TT 
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nT, STN OLS MTEL EES, 
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title of right. A court-issued decree creating, transfer- 
ring, or extinguishing rights. @ Examples include a 
decree of divorce or judicial separation, an adjudica- 
tion of bankruptcy, a discharge in bankruptcy, a 
decree of foreclosure against a mortgagor, an order 
appointing or removing a trustee, and a grant of 
letters of administration. In all the examples listed, 
the judgment operates not as a remedy but as a title 
of right. 


title opinion. See oPiNion (2). 


title registration. A system of registering title to land 
with a public registry, such as a county clerk’s office. 
See TORRENS System. [Cases: Records €>9. C.J.S. Reg- 
isters of Deeds:8§ 2-71.) -*: 


title retention..A form of-lien, in the nature of a 
chattel mortgage, to securé payment of a loan given 
to purchase the secured item. [Cases: Chattel Mort- 
gages 1.] 


title search. An examination of the public records to 
determine whether any defects or encumbrances 
exist in a given property's chain of title. @ A title 
search is typically conducted by a title company or a 
real-estate lawyer at a prospective buyer’s or mort- 
gagee’s request. [Cases: Abstracts of Title €=1-3; 
Vendor and Purchaser €7231(2). C.J.S. Abstracts of 
Title $§ 2-20, Vendor and Purchaser §§ 497-498.] 


title standards. Criteria by which a real-estate title can 
be evaluated to determine whether it is defective or 
marketable. @ Many states, through associations of 
conveyancers and real-estate attorneys, still adhere 
to title standards. [Cases: Abstracts of Title €=1-3; 
Vendor and Purchaser €130(2). C.J.S. Abstracts of 
Title §§ 2-20; Vendor and Purchaser § 326.] 


title state. See TITLE THEORY. 


title theory. Property law. The idea that a mortgage 
transfers legal title of the property to the mortgagee, 
who retains it until the mortgage has been satisfied 
or foreclosed. @ Only a few American states — 
known as title states, title jurisdictions, or ltitle-theory 
jurisdictions — have adopted this theory. Cf. .LizN THE- 
ory. [Casés: Mortgages :€-136. C.J.S. Mortgages 

title transaction.’ A transacfi6n that affects title to an 
interest in land. ey te 

title unity. See unity of title under UNITY. 

titulo lucrativo, qui titulus est contractum debitum 
(tich-e-loh loo-kre-tt-voh, kwi tich-o-las est pohst 
ken-trak-tem deb-i-tam). [Law Latin] Hist. By a lu- 
Sekt title, which occurs after the contracting of 


titulo singulari (tich-o-loh sing-gya-lair-1). [Law Latin] 
Hist. By a singular title. @ Those acquiring property 
by means other than succession held the property 
under a titulus singularis. 


titulo universali (tich-o-loh yoo-ni-var-say-h). [Law 
Latin] Hést. By a universal title. @ An heir succeeding 
to an ancestor's estate held title titulo universali. 

titulus _ transferendi (tich-o-les trans-for-en-di). [Law 
Latin]. Hist. The legal title for transferring. — Also 
spelled Htulus transferrendi. Cf. MODUS TRANSFERENDI. 


tolling statute 


TM. abbr. TRADEMARK. @ Typically used as a superscript 
after a mark (™), it signals only that someone claims 
ownership of the mark; it does not mean that the 
mark is registered. 


TMEP. abbr. TRADEMARK MANUAL OF EXAMINING PROCE- 
DURE. 


T-note. abbr. TREASURY NOTE. 
tocher. Scots law. Dowry. 
to-have-and-to-hold clause. See HABENDUM CLAUSE (1). 


token, n. 1. A sign or.mark; a tangible evidence of the 
-existence of a fact. 2..A sign: or indication ‘of an 
intention to do something,.as.when a buyer places a 
sniall order with a vendor to. show good faith with a 
view toward later placing a larger order. 3. A coin or 
other legal tender. © Although token most commonly 
refers to a piece of metal, the term may also denote 
a bill or other medium of exchange. 


false token. A counterfeit coin, bill, or the like. 


toleration, n. 1. The act or practice of permitting or 
enduring something not wholly approved of; the act 
or practice of allowing something in a way that does 
not hinder. 2. The allowance of opinions and beliefs, 
esp. religious ones, that differ from prevailing 
norms. 3. Archaic. Legal permission or authorization; 
LICENSE (1). — tolerate, vb. a 


toll, n. 1. A tax or due paid for the use of something; 
esp., the consideration paid either to use a public 
road, highway, or bridge, or to maintain a booth for 
the sale of goods at a fair or market. [Cases: Bridges 
€=33; Turnpikes and Toll Roads 37. C.J.S. Bridges 
8§ 65-69; Turnpikes and Toll Roads §§ 36, 40.]-2. A 
right to collect such a tax or due. 3. The privilege of 
being free from such a tax or due. 4. A charge for a 
long-distance telephone call. (Cases: Telecommuni-_ 
cations €=323.] . 


toll, vb. 1. To annul or take away <toll a right of 
entry>. 2. (Of a time period, esp. a statutory one) to 

- stop the running of;:to abate <toll the limitations 
period>. See EQUITABLE TOLLING, 8: Hist. To raise or 
collect a tax or due for the use of;something. 


tollage (toh-lij). 1. Payment ofa toll. 2. Money 
charged or paid as.a ‘toll. 8. The:liberty or franchise 
of charging atoll. 


tolling agreement. An agreement between a potential 
plaintiff and a potential defendant by which the 
defendant agrees to extend the statutory limitations 
period on the plaintiffs claim, usu. so that both 
parties will have more time to resolve their dispute 
without litigation. (Cases: Limitation of Actions 
14. C_J.S. Limitations of Actions § 25.) 


tolling statute. A law that interrupts the running of a 
statute of limitations in certain situations, as when 
the defendant cannot be served with process in the 
forum jurisdiction. [Cases: Limitation of Actions 
43-138. C.J.S. Contracts § 582; Employer-Employee 
Relationship § 87; Limitations of Actions §§ 21, 81-195, 
197~251, 303; Physicians, Surgeons, and Other Health- 
Care Providers § 108; RICO (Racketeer Influenced and 
Corrupt Organizations) § 16.) 


tolt 


tolt (tohit). Hist. A writ for removing a case pending in 
a court baron to a county court. — Also termed writ 
of tolt. See COURT BARON; county court under COURT. 


cthgtibs del but a fee held of a ‘mesne ford’ the writ 
parce in the malter of the land In question under paln of 
in 
Fe cass Cars tarmeiel irom bie Gant te en enete count 
if he failed to do justice. This removal was effected (if 
necessary) by the known as ‘tol? under which a 
sheriff on a to him in his county court ofa failure 


tombstone. Securities. An advertisement (esp. in a 
blic securities ng, describ- 


newer for a pu 
ing the security .and. identifying the sellers. @ The 


term gets its name from the ad’s traditional. black | 


border and plain print. — Also termed tombstone 
advertisement; tombstone ad. Cf. PROSPECTUS. 
ton. A measure of weight fixed at either 2,000 pounds 
avoirdupois or 20 hundredweight, each hundred- 
weight being 112 pounds. avoirdupois. [Cases: 
Weights and Measures €=3. C.J.S. Weights and Mea- 
- sures § 3.] 
ton. Twenty long hundredweight (2.240 
pounds), or 1.016 metric tons. 


short ton. Twenty short hundredweight (2,000 
pounds), or 0.907 metric tons. 


ton mile. In transportation, a measure equal to the 
transportation of one ton of freight one alle 
to: (ton-ij). 1. The capacity of a vessel for carry- 
ing freight or other loads, calculated in tons. — Also 
termed net tonnage. [Cases: Shipping €=7. C.J.S. 
Shipping §§ 18-20.] 2. The total shipping tonnage of 
a country or port. 3. See tonnage duty under DUTY (4). 
tonnage duty. See DUTY (4). 
ee A rent reserved by a mining lease or 
similar transaction, aar gr Soo a royalty on every 
ton of minerals extracted from the mine. [Cases: 
Mines and Minerals €°70. C.J.S. Mines and Minerals 
§§ 218, 223-224.] 


tonnage tax. See tonnage duty under DUTY (@). 

tonsure. Hist. Thexshaving of a person’s (usu. a cler- 
ic’s) head. @ Serjeants-at-law supposedly. wore coifs 
to conceal their.shaved heads. _ an 

tontine (ton-teen’ dr: ton-teen), n. 1. A financial ar- 
rangement in which a group of participants share in 
the arrangement’s advantages until all but one has 
died or defaulted, at which time the whole goes to 
that survivor. [Cases: Insurance €°2441.] 2. A finan- 
cial arrangement in which an entire sum goes to the 
contributing participants still alive and not in default 
at the end of a specified period. 

tontine policy. See INSURANCE POLICY. 

top-hat pension plan. See PENSION PLAN. 

top lease. See LEASE. 

top management. See MANAGEMENT. 

topographical survey. See suRVEY. 


torpedo doctrine. See ATTRACTIVE-NUISANCE DOCTRINE. 
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Torrens system (tor-onz or tahr-enz). A system for 
establishing title to real estate in which a claimant 
first are an abstract of title and-then applies to a 
court for the issuance of a title certificate, which 
serves as conclusive evidence of ownership. @ This 
system — named after Sir Robert Torrens, a 19th- 
century reformer of Australian land laws — has been 
adopted in the United Sta py bales counties with 
large metropolitan areas. — termed Torrens title 
system. See caveat (3). [Cases: Records €¥. C.].S. 

Registers of Deeds §§ 2-71.) 


tort (tort). 1. A civil wrong, other than breach of 
contract, for which a remedy may be obtained, usu. 
in the form of damages; a breach of a duty that the 
law imposes on persons who stand in a particular 
relation to. one another.. (Cases: Torts 1. C.J.S. 


constitutional tort. A violation of one’s consiitution- 
al rights by a government officer, redressable by a 
civil action filed directly against the officer. © A 


constitutional tort committed under, color of state - 


law (such as a civil-rights ‘violation}*is actionable 
under 42 USCA § 1983.:— Sometimes (informal- 
ly) shortened to contort. [Cases::,.Civil Rights 
‘1304. CJ.S. Civil Rights §§ 74-87.7°*. 


dignitary tort (dig-no-tair-ee). A tort involving in- 
jury to one’s reputation or honor. @ In the few 
jurisdictions in which courts use the phrase digna- 
tary tort (such as Maine), defamation is commonly 
cited as an example. — Also (erroneously) termed 

tort. [Cases: Libel and Slander €=1; Torts 
€8.5(1). C.J.S. Libel and Slander; Injurious False- 
hood §§ 2, 5-6, 10, 47; Right of Privacy and Publicity 
§§ 2, 8-9, 17, 20, 34, 39, 42.} 


government tort. A tort committed by the govern- 
ment through an employee, agent, or instrumen- 
tality under its control. © The tort may or may not 
‘be actionable, depending on whether the govern- 
ment is entitled to sovereign immunity. A tort 
action against the U.S. government is regulated by 
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the Federal Tort Claims Act, while a state action is 
governed by the state’s tort claims act. See FEDERAL 
TORT CLAIMS ACT; sovereign immunily under IMMUNITY 
1). [Cases: Municipal Corporations ¢=723. G.J.S. 
Municipal Corporations §§ 661-663.) 


intentional tort. A tort committed by someone act- 
ing with general or specific intent. @ Examples 
include battery, false imprisonment, and trespass 
to land. — Also termed willful tort. Cf. NEGLIGENCE. 
[Cases: Torts 4. C.J.S. Torts §§ 2, 23.) 


marital tort. A tort by one spouse against the 


other. @ Since most jurisdictions have abolished 
interspousal .tort immunity, courts have had to 


- decide which tort. claims to recognize. between 


married persons. Among those that some, but not 
all, courts:;have chosen.to. recognize are assault and 
battery, including dims for infliction of sexually 
transmitted disease, and intentional and negligent 
infliction of emotional distress. — Also termed 
domestic tort. Cf. husband-wife immunity under IMMu- 
NITY. © 

maritime tort. Any tort within the admiralty juris- 
diction. [Cases: Admiralty €717. C.J.S. Admiralty 
$8. 62-63.) 

mass tort. A civil wrong that injures many pope 
© Examples include toxic emissions from a factory, 
the crash of a commercial airliner, and contamina- 
tion from an industrial-waste-disposal site. Cf. toxic 
tort. 


negligent tort. A tort committed by failure to ob- 
serve the standard of care required by law under 
the circumstances. See NEGLIGENCE. 


onal tort. A tort involving or consisting in an 
injury to one’s person, reputation, or feelings, as 
distinguished from an injury or damage to real or 
Peon” property. (Cases: Torts 7. C.J.S. Torts 
] 


atal tort. 1. A tort committed against a fetus. @ 
If born alive, a child can sue for injuries resulting 
from tortious conduct predating the child's birth. 
(Cases: Death 15; Infants ¢°72(2). C.J.S. Death 
§§ $4, 36, 68; Infants §§ 218-219.) 2. Loosely, any 
of several torts relating::to reproduction, such as 
those giving rise to wrongful-birth actions, wrong- 
ful-life actions,.and wrongful-pregnancy actions. 
[Cases: Health €686, 687.] ~ 
prima facie tort (pri-ma fay-shee-ee or .-shee: 
or -sho). An unjustified, intentional infliction of 
harm on another person, resulting in damages, by 
one or more acts that would otherwise be lawful. @ 
Some jurisdictions have established this tort to 
rovide a remedy for malicious deeds — esp. in 
usiness and trade contexts — that are not action- 
able under traditional tort law. [Cases: Torts €>1. 
C.J.S. Torts §§ 2-7.) 


tort. A tort involving damage to Poe 


property 
[Cases: Torts $711. C.J.S. Torts §§ 45, 58. 
public tort. A minor breach of the law (such as a 


parking violation) that, although it carries a crimi- 
nal punishment, is considered a civil offense rather 
than a criminal one because it is merely a prohibit- 
ed act (alum prohibitum) and not inherently repre- 
hensible conduct (malum in se). — Also termed civil 


tortious Interference with contractual relations 


offense. Cf. civil wrong under wronc; public delict 
under pe.icr. [Cases: Criminal Law €26, 27. 
C.J.S. Criminal Law §§ 9-12, 44~45, 1110.) 


uasi-tort. A wrong for which a nonperpetrator is 
eld responsible; a tort for which one who did not 
directly commit it can nonetheless be found liable, 
as when a master is held liable for a tort commit- 
ted by a servant. — Also spelled quasi tort. See 
vicarious liability under LIABILITY, RESPONDEAT SUPERI- 
or. (Cases: Action €°14; Master and Servant 
300; Negligence €=483. C.].S. Actions § 64; Em- 
ployer-E: ee Relationship §§ 181-184, 188-193, 
203; Negligence §§ “152-153. 
sanctions tort. See SANCTIONS TORT, 
. ..toxie-tort.A civil-wrong arising*from exposure to a 
.foxic substance, such. as .asbestos, radiation, or 
hazardous waste. @ A toxic tort can be remedied by 
a civil lawsuit (usu. a class action) or by administra- 
tive action. Cf. mass tort. (Cases: Negligence <>306; 
ety Liability €=43. C.J.S. Products Liability 
51.) 


tortfeasor (tort-fee-zar). One who commits a tort; a 
wrongdoer. 


concurrent tortfeasors. Two or more tortfeasors 
whose simultaneous actions cause injury to a third 

arty. @ Such tortfeasors are jointly and severally 
iable. (Cases: Negligence 421, 484; Torts €=22. 
C.J.S. Negligence §§ 154-156, 198; Torts §§ 39-44.] 


consecutive tortfeasors. Two or more. tortfeasors 
whose actions, while occurring at different times, 
combine to cause a single injury to a third party. © 
Such tortfeasors are jointly and severally liable. 
joint tortfeasurs. Two or more tortfeasors who 
contributed to the claimant’s injury and who may 
be joined as defendants in-the same lawsuit. See 

- joint and several liability under wiasitity. [Cases: 
Negligence €-484; Torts €=22. CJ.S. Negligence 
§§ 154-156; Torts §§ 39-44.] 


successive tortfeasors: Two or: more. tortfeasors 
*- whose negligence «occurs: at different. times and 
causes different injuries to the:same third party. 
.  [Cases: Damages €34.] es 
tortious (tor-shes), adj. 1. Constituting a tort; wrongful 
<tortious conduct>. [Cases: Torts 1. C.J.S. Torts 
§§ 2-7.] 2. In the nature of a tort <tortious cause of 
action>. : 


tortious act. See ACT (2). 
tortious battery. See BATTERY (2). 


- tortious conduct. See CONDUCT. 


tortious interference with contractual relations. A 
third party’s intentional inducement of a contracting 
party to break a contract, causing damage to the 
relationship between the contracting parties. — Also 
termed unlauful interference with contractual relations; 
interference unth a contractual relationship; interference 
with contract; inducement of breach of contract; procure- 
ment of breach of contract. (Cases: Master and Servant 
341; Torts €-12. C.J.S. Employer-Employee Rela- 
tionship §§ 264-267; Torts §§ 54, 59-65.) 


tortious interference with prospective advantage 


tortious interference with p ive advantage. An 
intentional, damaging intrusion on another's poten- 
tial business relationship, such as the opportunity of 
obtaining customers or employment. — Also termed 
interference with a business relationship. [Cases: Torts 
@10(1). C.}.S. Torts §§ 45-54.) 


tortious liability. See LIABILITY. 


tort reform. A movement to reduce the amount of tort 
litigation, usu. involving legislation that restricts tort 
remedies or that caps damages awards (esp. for 
punitive damages). @ Advocates of tort reform argue 
that it lowers insurance and healthcare costs and 
prevents windfalls, while opponents contend that it 
denies plaintiffs the recovery they deserve for their 
injuries. 

torture, n. The infliction of intense Ee to the body or 
mind to punish;’to extract a confession or informa- 


tion, or to obtain. sadistic pleasure. — torture, vb. - 


or forensic and 
ecclesiastical interest.’ James Heath, Torture 


total assignment. See ASSIGNMENT (2). 
total breach. See BREACH OF CONTRACT. 
total disability. See DISABILITY (2). 


total-disability insurance. See general-disability insur- 
ance under INSURANCE. 


total eviction. See EVICTION. 


tctal failure of consideration. See FAILURE OF CONSIDER- 
ATION. 


total incorporation. See INCORPORATION. 


totality-of-the-circumstances test. Criminal procedure. A 
‘ standard for determining whether hearsay (such as 
an informant’s tip) is sufficiently reliable to establish 
probable cause for an arrest or search warrant. @ 
Under this test — which replaced Aguilar—Spinelli’s 
two-pronged approach — the reliability.of the hear- 
say..is weighed by. focusing on the entire situation as 
described in the, probable-cause affidavit, and not on 
any one specific factor. Minois v. Gates, 462 U.S. 213, 
103 S.Ct. 2317 +1983). ‘Cf. AGUILAR-SPINELLI TEST. 
[Cases: Arrest “€°63.4(7); Searches and Seizures 
115.1. C_J.S. Arvest § 28.] 


total loss. See Loss. 


total-offset rule. Torts. A theory of damages holdin 
that the eroding effect of inflation offsets the accru 
of interest on an award and makes it unnecessary to 
discount future damages to their present value. 


total repudiation. See REPUDIATION. 


tota re perspecta (toh-to ree telly -te). [Latin] Hist. 
The whole matter being taken into account or con- 
sidered. — Also termed tota materia perspecta. 


totidem verbis, [Latin] In so many words. 


toties quoties (toh-shee-eez kwoh-shee-eez or toh-sheez 
kwoh-sheez). [Latin] Hist. As often as. 
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tote caelo (toh-toh see-loh), adv. [Latin “by the whole 
extent of the heavens”) As far as possible; diametri- 


cally <the parties differ with each other toto caelo>. 


toto genere (toh-toh jen-e-ree). (Latin) Hist. In their 
whole character; entirely. 


Totten trust. See TRUST. 


touch, vb. Marine insurance. To stop at a port, usu. for 
a brief period. [Cases: Insurance ©3059. C.J.S. In- 
surance § 768.) 


touch and stay. Marine insurance. An insurer's giving 


to the insured the right to stop and remain at 
certain designated points in the course of the voy- 
age. © A vessel that has the power to touch and stay 
at a place must confine itself strictly to the terms of 
the permission given, and any deviation during a 
stay — for example, by shipping or landing goods —. 
will discharge the underwriters, unless. the vessel has 
permission to urade as well as to touch and stay. 
[Cases: Insurance @°3059. C.J.S. Instirance § 768.] 


tout court (too koor), adv. [French “simply, without 
qualification”] Very briefly; without explanation. 

tout ensemble (toot on-son-bla), n. [French “all togeth- 
er”) The overall visual effect of a design; general 
effect. @ The phrase denotes a way of comparing two 
-dzsigns, by looking at the total impact rather than 
comparing individual design elements. That is the 
technique used in determining whether a design 
infringes someone's trade-dress rights, or whether a 
ic gh ote dimer shows a novel and nonob- 
vious change from existing designs. Although the 
phrase is adverbial in French, it is typically used as a 
noun in English. See ANTIDISSECTION RULE. 

touting, n. The solicitation of business by highly rec- 
ommending a security or product, esp. when the 
recommendation’s basis is largely puffery. 


tout temps prist et encore prist. [Law French] Common- 
law pleading. The clause in a plea of tender stating 
that the pleader is and always fiss been ready to pay. 
See PLEA OF TENDER. 


towage (toh-ij), n. 1. The act or service of towing ships 
and vessels, usu. by means of a small vessel called a 
tug. [Cases: Towage 1. C.J.S. Towage § 2.] 2. The 
charge for such a service. (Cases: Towage €5. C.J.S. 
‘Towage § 15.) ' ereee eS 

toward, adj. 1. In the direction of; on a course or line 
leading to (some place or something). 2. Coming 
soon; not long before. ; 


towing service. See SALVAGE SERVICE. 


to wit (too wit), adv. Archaic. That is to say; namely 
<the district attorney amended the complaint to 
include embezzlement, to wit, “stealing money that 
the company had entrusted to the accused”>. — 
Sometimes spelled to-wit; towit. 


town. 1. A center of population that is larger and 
more fully developed than a village, but that (tradi- 
tionally speaking) is not incorporated as a City. 
[Cases: Towns 1. C.J.S. Towns §§ 2-5.] 2. The 
territory within which this population lives. 3. Col- 
pre the people who live within this territory. 
Cf. city. 
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“A town is a precinct anciently scorn ten families, 


whereupon in some countries they are called tithings, within 
one of which tithings every man must be heer , — ps 
im into 


amerced in the leet.” Sir Henry Finch, 
Law, or a Discourse Thereof 80 (1759). 


town-bonding act. A‘law authorizing a town, county, 
or other municipal corporation to issue its corporate 
bonds for the purpose of aiding in construction, 
often of railroads. — Also termed town-bonding law. 
[Cases: Towns €52. C.J.S. Towns § 210.] 


town clerk. See CLERK (1). 


town collector. A town officer charged with collecting 
the taxes. by.a.town. (Cases: Towns €59. 


C.J.S. Towns.§§. 241-252.) 
town commissioner. See COMMISSIONER. 


town crier. Hist. A town officer responsible for making 
‘proclamations related to town business. 


town hall. A building that houses the offices of a 
town’s government. [Cases: Towns @35. C.J.S. 
Towns §§ 159-162, 164-165.] 


townhouse. A dwelling unit having usu. two or three 
stories and often connected to a similar structure b 
a common wall and (particularly in a planned-unit 
development) sharing and owning in common the 
surrounding grounds. — Also termed : 


town meeting. 1. A legal meeting of a town’s qualified 
voters for the administration of local government or 
the enactment of legislation. @ Town meetings of this 
type are common in some New England states. 
(Cases: Towns €17. C.J.S. Towns § 58.] 2. More 
generally, any assembly of a town’s citizens fur the 
urpose of discussing political, economic, or social 
issues. 3. Modernly, a televised event in which one 
or more fang meet and talk with representative 
citizens about current issues. 


town order. An official written direction by the audit- 
ing officers of a town, directing the treasurer to pay 
a suin of money. — termed town warrant. 
{Cases: Towns €=50. C.J.S. Towns §§ 201-207.] 

town 4 ¢..A municipal project or expenditure 
that concerns-the welfare-and advantage of the town 
as a whole. [Cases: Towns €-46(1). C.J.S. Towns 
§§ 184-186]° oe 

township. 1. In a government survey, a square tract 
six miles on each side, containing thirty-six. square 
miles of land. 2. In some states, a civil and political 
subdivision of a county. — Abbr. tp. [Cases: Munici- 
pal Corporations €6. C.J.S. Municipal Corporations 
§ 12.) 


township trustee. See TRUSTEE (1). 


townsite. A portion of the public domain segregated 
by proper authority and procedure as the site for a 


town. 


town treasurer. An officer responsible for maintaining 
and disbursing town funds. [Cases: Towns €30. 
CJ.S. Towns §§ 120-125.) 


town warrant. See TOWN ORDER. 


toxic, adj. Having the character or producing the 
effects of a poison; produced by or resulting from a 


trade and commerce 


poison; poisonous. — Also termed toxical. (Cases: 
Environmental Law €413.] ° 


toxicant (tok-si-kent), n. A poison; a toxic agent; any 
substance capable of producing toxication or poison- 
ing. 

toxicate, vb. Archaic. To poison. See INTOXICATION. 


toxicology (tok-si-kol-e-jee). The branch of medicine 
that concerns poisons, their effects, their recogni- 
tion, their antidotes, and generally the diagnosis and 
therapeutics of poisoning; the science of poisons. — 
toxicological (tok-si-ko-loj-i-kal), adj. 
toxictort.SeeToRT. 
toxic waste. See WASTE (2)... . 
toxin, n. 1. Broadly, any poison or toxicant. 2. As used 
in pathology and medical jurisprudence, any diffusi- 
ble alkaloidal substance — such as the ptomaines, 
abrin, brucin, or serpent venoms — and esp. the 
poisonous products of disease-producing bacteria. 


tp. abbr. TOWNSHIP. 


TPL. abbr. Third-party logistical service provider. See 
FREIGHT FORWARDER. 


TPPM. abbr. TANGIBLE-PERSONAL-PROPERTY MEMORANDUM. 
TPR. abbr. TERMINATION OF PARENTAL RIGHTS. 
traces, n. See retrospectant evidence under EVIDENCE. 


tracing, n. 1. The process of tracking property's own- 
ership or characteristics from the time of its origin to 
the present <tracing the vehicle’s history>. @ Parties 
in a divorce will be expected to trace the origins of 
property in existence at the time of marital dissolu- 
tion in order to characterize each asset as separate or 
marital property (or as community. property in some 
states). — Also termed i ; in; 


re 


ere 


tracing of funds; of 
erty. Cf. COMMINGLE. 2. The act of discovering A 


following a person's actions ur movements <tracing 
the robber’s steps>. , 


tract. A specified parcel of land <a 40-acre tract>. 
tract index. See INDEX (1). : 


tractus futuri (ti 
tis). [Latin] Hist. A tract of future‘time. : 
trade, n. 1. The business of buying and selling or 
bartering goods or services; COMMERCE. — 
inland trade. Trade: wholly carried on within a 
country, as distinguished from foreign commerce. 
precarious trade. Int'l law. Trade by a neutral 


country between two belligerent powers, allowed. 


to exist at the latter's sufferance. 


2. A transaction or swap. 3. A business or industry 
occupation; a craft or profession. — trade, vb. 


trade acceptance. See ACCEPTANCE (4). 


trade agreement. 1. An agreement — such as the 
North American Free Trade ment — between 
two or more nations concerning the buying and 
selling of each nation’s goods. [Cases: Treaties ¢=8, 
11. CJS. Treaties §§ 6, 13-15.] 2. COLLECTIVE-BAR- 
GAINING AGREEMENT. : 


trade and commerce. Every business occupation car- 
ried on for subsistence or profit and involving the 


eS 
hs 


is (trak-tos fydo-t[y]oor-1 tem-ps- ~~" 


Trade and Development Program 


elements of bargain and sale, barter, exchange, or 
traffic. 


Trade and Development Program. See UNITED STATES 
‘TRADE AND DEVELOPMENT AGENCY. 


trade association. See ASSOCIATION. 


trade council. A central labor union; the central or- 
ganization of a local trade union. — Also termed 
trades council. See UNION. 


trade defamation. See DEFAMATION. 
trade deficit. See DEriciT. 
trade discount. See piscouNT. 


trade disj ent. The common-law tort of belit- 
tling someone's business, goods, or services with a 
remark that is falsé or misleading but not necessaril 
defamatory. @ To:succeed.at the action, a plainti 
pro prove that ) the defendant made the dispar- 
aging | remark; Q): ‘the defendant intended to injure 
usiness, knew: that the statement was false, or 
foticeny disregarded whether it was true; and (3) 
the statement resulted in special damages to the 
plaintiff, usu. by arte off. — Also termed commer- 
’ cial disparagement; prod — ; injurious false- 
hood. Cf. trade defamation under DEFAMATION. 
trade dispute. 1. Int'l law. A log oni between two or 
more countries arising rates or other 
matters related to iinermanonl commerce. 2. Labor 
law. A dispute between an employer and employees 
over pay, working conditions, or other employment- 
related matters. @ An employee who leaves during a 
trade dispute is not entitled to benefits under the 
Unemployment Insurance Act. 


trade dollar. Hist. A United States dollar coin, made of 
silver, issued from 1873 to 1878 for use in foreign 
trade, esp. in eastern Asia. @ A trade dollar was legal 
tender within the U.S. until 1876 when the coin’s 
silver content fell to less than one dollar. From 1878 
to 1885, trade dollars were minted only in proof 
sets, then discontinued. 


trade draft. See pRaFT. 


trade dress. Trademarks. The overall appearance and 
image in the marketplace of a product or a commer- 


cial enterprise. @:For a product, trade dress typically 


comprises packaging: and, labeling. For an enterprise, 
it typically comprises design and decor. If a trade 


dress is distincti¥e:“and nonfunctional, . it: may be 
protected under t¥ademark law. — Also termed get- 
up; look and feel. (Cases: Trade lation €43. 


C.J.S. Trade-Marks, Trade-Names, and 


nfair Competi- 
tion §§ ceeiates 


qa 992) (citations omitted}. 
trade embargo. See EMBARGO (8). 
trade fixture. See FIXTURE. 
trade gap. See trade deficit under DEFICIT. 
trade guild. See GuiLp (. 
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trade libel. Trade defamation that is written ‘or re- 
corded. See trade defamation under DEFAMATION; DIS- 
PARAGEMENT (8). Cf. trade slander under SLANDER. 
[Cases: Libel and Slander €130. C.J.S. Libel and 
Slander; Injurious Falsehood §§ 204-206, 209.] 


trademark, n. 1. A word, phrase, logo, or other graph- 
ic symbol used by a manufacturer or seller to distin- 
guish its bia or f dees from those of others. @ 
The main p a trademark is to designate the 
source of Ec s or services, In effect, the trademark 
is the commercial substitute for one’s signature. To 
receive federal protection, a trademark must be (1) 
distinctive rather than merely descriptive or generic; 
(2) affixed to a | peseae that is actually sold in the 
marketplace; and (3) registered with the U.S. Patent 
‘and Trademark Office. In. its broadest sense, the 
‘term trademark includes a servicemafk? Unregistered 
trademarks are: protected. undér coniinon-law only, 
and distinguished. with thie mark “TM.” — Often 
shortened to mark. Cf. sERVICEMARK. --{Cases: Trade 
- pees 1, 3. C.J.S. Trade-Marks,.. Trade-Names. 
Competition 1 2, 4, 14-15, 19-93.} 2. The 
body of Ian law det dealing with how businesses distinctively 
ner. ch their products. — Abbr. TM. See Lannam 
SERVICEMARK; registered trademark. 


human propensity every 
impregnate the ela ghee of tne? market with the drawing 


Woolen Mfg. Co. v. S.S. ! 
205, 62 S.Ct. 1022, 1024 (1942) (Frankdurter, J.). 
“A trademark functions on three different levels: as an 


ent. Thus, 
ie, and sais the or service 
it refers. These th anc sal the producto 


products or services are 
. The classical function, _ of identifi 


somewhat 
cation, has been primarily responsible for. ‘the de- 
velopment of been primary law. The i pln hoo of the 

. tee function has been som exaggerated, 
implications of the advertisement fun Y still awa ‘ul 
Seah ie ntti Sr 

, Trade 

2 (4th ed. 1998). 


abandoned trademark. A mark whose owner has 
discontinued using it and has no intent to resume 
using it in the ordinary course of trade, or has 
allowed it to become a generic term or otherwise 
to lose its distinctive significance. © Under § 45 of 
the Lanham Act, nonuse of a mark for three 
consecutive years is prima facie evidence of aban- 
donment. The owner of an abandoned mark has 
no trademark rights to eee others from using 
it. — Also eaasl abandoned mark. 


arbitrary trademark. A trademark containing com- 
mon words that do not describe or suggest any 
characteristic of the product to which the trade- 
mark is assigned. @ Because arbitrary sake are 


“te 
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neither descriptive nor suggestive of the goods or 
services in connection with which they are used, 
they are inherently distinctive, require no proof of 
secondary meaning, and are entitled to strong 
legal protection. A name that would be generic if 
used with one product may be arbitrary if used 
-with another. For example, “Bicycle” may be reg- 
istered to identify playing cards, but it could not 
be protected as a mark to identify bicycles. — Also 
termed arbitrary mark; rife name. (Cases: Trade 
Regulation €=24, C.J.S. Trade-Marks, Trade-Names, 
Unfair Competition § 47.) 
certification trademark. A word, symbol, or device 
used on;goods or seryices to certify. the-place of 
origin, material, mode.of re eee or 


other characteristic. See 15 USCA § 1127. — Also 
termed, certification ma: 


tion mark. CE. collective trademark. 

coined trademark. See ‘fanciful trademark. 

collective trademark. A trademark or servicemark 
used by an association, union, or other group 
either to identify the group's roducts or services 
or to signify membership in the group. @ Collec- 
tive marks — such as “Realtor” and “American 
Peanut Farmers” — can be federally registered 


under the Lanham Act. — Also termed collective 
mark. CE. certification trademark. 


Community trademark. A trademark registered 
with the European Union Trademark Office and 
recognized in all EU countries. — Also termed 
Community mark. 
composite trademark (kem-poz-it). A trademark or 
servicemark made up of several words that form a 
distinctive whole, even if the individual words are 
« ordinary. @ Advertising slogans are often prctect- 
able as composite marks. A trademark registrant 
can establish ownership in the whole mark, but 
must disclaim ownership in any unregistrable. 
rts. — Also termed composite mark; hybrid mark; 
brid trademark. [Cases: Trade Regulation €=45. 
C.J.S. Trade-Marks, Trade-Names, and Unfair Compe- 
tition § 62.) 


.. counterfeit. trademark. - 


Spurious mark. that is 


‘Sjdentical “to, or substantially indistinguishable 


from, a Feguered trademark. .15 USCA § 11. — 
Also termed counterfeit mark. [Cases: Trade: Regula- 
tion €>312.C.J.S. Trade-Marks, Trade-Names, and 
Unfair Competition § 151.] _ 
descri; trademark. A trademark that is a mean- 
ingful word in common usage or that merely 
describes or suggests a product. @ This type of 
trademark is entitled to protection only if it has 
acquired distinctiveness over time. — Also termed 
descriptive mark; weak mark; weak trademark. See sec- 
ONDARY MEANING. 

“The against descriptive marks 

queen of Giaunctiveness. 18 useR’ rt ieeateNth. 

often Is said that a mark should not be analyzed in a 


allow an 


trademark 


a monopoly of something that is roe to describe the 
goods for sale.” Arthur R. Miller & Michael H. Davis, intellec- 
tual. Property: Patents, Trademarks, and Copyright in a Nut- 
shell 163 (2d ed. 1990). . 
disparaging trademark. A trademark that tends to 
bring a person or class of poor into contempt or 
disrepute. @ Section 2(a) of the Lanham Act pro- 
hibits the registration of disparaging marks. 15 
USCA § 1052(a). — Also termed disparaging mark. 
See prohibited and reserved trademark. (Cases: Trade 
Regulation €=282. CJ.S. Trade-Marks, Trade- 
Names, and Unfair Competition § 190.] 


well known as to acquire a secondary meaning. — 
Also termed distinctive mark. 


evocative trademark. See suggestive trademark. 


famous trademark. A trademark that not only is 
distinctive but also has been used and heavily 
advertised or widely accepted in the channels of 
trade over a long time, and is so well known that 
consumers immediately associate it. with one specif- 
ic product or service. © Only famous marks are 
protected from dilution. Eight nonexclusive statu- 
tory factors are often used in determining whether 
a particular mark is famous. See 15 USCA 
§ 1125(c)(1)(AH{H). —- Also termed famous mark. 
(Cases: Trade Regulation 366. CJ.S. Trade- 
Marks, Trade-Names, and Unfair Competition § 79.] 
fanciful trademark. A trademark consisting of a 
made-up or coined word; a distinctive trademark 
or tradename having no independent. meaning. @ 
This type of mark is considered inherently distinc- 
tive and thus protected at common law, and is 
eligible for trademark registration from the time of 
its first use. — Also termed fanciful mark; fanciful 
term; coined trademark; coined mark; coined term. 
(Cases; Trade Regulation ©-24. CJ.S. Trade- 
Marks, Trade-Names, and Unfair Competition § 47.]),. 


“Arbitrary or fanciful: marks convey. nothing about the nature 
Pp et Bplay eat cana As ly ph Ding For 


, Kodak . on , ,inoglecueatle out“ 
fades” Arthur Re ‘Miller & Michaél’'H. Davis, 
Property in a Nutshell 168 (2d ed. 1990). 


geographically descriptive trademark, A trademark 
that uses a geographic name to indicate where the 
goods are grown or manufactured. @ This type of 
mark is protected at common law, and can be 
registered only on proof that it has acquired dis- 
tinctiveness over time. — Also termed geographical- 
ly iptive mark. See SECONDARY MEANING. [Cases: 
Trade Regulation €=32. C.J.S. Trade-Marks, Trade- 
Names, and Unfair Competition § 55.] 

house trademark. A trademark that identifies a 
itor at a division of a company, or a company’s 
product line as the source of a product or service. 
@ A house mark and a product mark often appear 
together on a label. — Also termed house mark. Cf. 
product trademark. (Cases: Trade pane era 27. 
CJ.S. Trade-Marks, Trade-Names, Unfair Compe- 
tition § 51.) 


Trademark Act of 1946 


hybrid trademark. See composite trademark. 


product trademark. A trademark that identifies a 
single good or service, rather than the producing 
company, a division of a company, or a product 
line. © A product mark and a house mark often 
appear together on a label. — Also termed product 
mark. CE. trademark. 


prohibited and reserved trademark. A mark that is 
not protected under the Lanham Act because it 
either falls into an expressly excluded ome? or 
else is similar to a mark or marks granted by 
statute to others. 15 USCA § 1052. — Also termed 
prohibited and reserved mark. 


pure trademark. See technical trademark. 


registered trademark. A trademark that has been 
filed and recotded with the Patent and‘Trademark 
Office. @ A federally registered trademark is usu. 
marked by the. symbol “®” or a phrase such as 
“Registered 1:5. Patent & Trademark Office” so 
that the trademark owner can collect treble dam- 
ages or the defendant's profits for an infringe- 
ment. If the symbol is not used, the owner can 
collect these damages or profits only by proving 
that the defendant actually knew that the mark 
was registered. — Also termed registered mark. Cf. 
SERVICEMARK. [Cases: Trade lation @=151. 
C.J.S. Trade-Marks, Trade-Names, and Unfair Compe- 
tition §§ 147, 153.) 

strong trademark. An inherently distinctive trade- 
mark that is used — usu. by the owner only — in a 
fictitious, arbitrary, and fanciful manner, and is 
therefore given greater protection than a weak 
mark under the trademark laws. — Also termed 
Strong mark. 

suggestive trademark. A trademark that suggests 
rather than describes the particular charsctetouics 
of a product, thus requiring a consumer to use 
imagination to draw a conclusion about the nature 
of the product. © A suggestive trademark is enti- 
tled to protection without proof of secondary 
meaning. — Also termed evocative tr 3 Sug- 
gestive mark; estive name. See SECONDARY MEAN- 
ING. [Cases: Trade Regulation €@25. C.J.S. Trade- 
Marks, Trade-Names, and Unfair Competition § 48.] 


technical trademark. A mark that satisfies ‘all the 
elements of..ajcommon-law trademark. @ The es- 
sential elemetfy of a technical trademark are as 
follows: (1)./its:-use to designate. a commercial 
source would:1i6t interfere with anyone else’s right 
to use the mark; (2) it must primarily identify the 
source, rather than the product's category or 
grade of quality; (3) it must be attached to the 
product, label, or collateral materials rather than 
merely used in atte and (4) its use must 
not undermine some public policy, as by being 
scandalous or deceptive. — Also termed pure trade- 
mark; pure mark; technical mark; true trademark. 


true trademark. See technical trademark. 
weak trademark. See descriptive trademark. 
Trademark Act of 1946. See LANHAM ACT. 


trademark application. A mark owner's written re- 
quest, filed with the U.S. Patent and Trademark 


1532 


Office, for federal registration of a mark, accompa- 
nied by a sample of the mark to be protected and 
the filing fee. © The application may describe either 
an existing mark that is in use or a proposed 
mark. — Also termed servicemark application. [Cases: 
Trade Regulation 212. C.J.S. Trade-Marks, Trade- 
Names, and Unfair Competition §§ 176-177.) 
combined application. An application to register a 
mark to be sed in more chs one dass of goods 
or services. @ A combined application is given a 
single serial number, but it is examined as if it 
were a set of distinct single applications. A separate 
filing fee must be paid for each class. — Also 
termed multiple-class rary {Cases: Trade Reg- 
ulation €°212. C.J.S. Trade-Marks, Trade-Names, 
and Unfair Competition §§ 176-177.}. 
' éntent-to-use application. An application filed with 
the U.S. Patent and Trademark Office to protect a 
- trademark or ‘sc.vicemark that is:not currently in 
commercial use but whose ownerhas a bona fide 
intent to use the mark commercially in the foresee- 
able future. @ Trademark rights have traditionally 
been restricted to marks actually used in trade, but 
"a 1988 amendment to the Lanham Act permitted 
applications to be filed before actual use begins if 
mark otherwise qualifies for the Principal Reg- 
ister. 15 USCA § 1051(b). See PRINCIPAL REGISTER. 
[Cases: Trade Regulation 9212. C.J.S. Trade- 
a Trade-Names, and Unfair Competition §§ 176— 


' multiple-class application. See combined application. 
trademark-application amendment. A proposed mod- 


ification to a registered trademark or to an applica- 
tion for trademark registration. 


amendment of registration. Trademarks. Amend- 
ment of an existing trademark registration to 
make minor changes in the design of a mark ‘to 
reflect how the mark is actually used. @ The U.S. 
Patent and Trademark Office permits an amend- 
ment of registration only if it does not materially 
alter the character of the mark. The PTO amends 
a registration y attaching to the printed registra- 
tion a printed certificate showing the amend- 
ment. — Also termed amendment of mark in registra- 
tion. [Cases: Trade Regulation 252. C.J.S. Trade- 
Marks, Trade-Names, and Unfair Competition § 199.] 


amendment to allege use. Trademarks supplement 
to a trademark applicant's intent-t6-use applica- 
tion filed to inform the U.S. Patent’ and Trade- 
mark Office that a trademark is actually in use in 
interstate commerce. @ The form is titled “Allega- 
tion of Use for Intent to Use Application.” — Also 
termed statement of use; allegation of use. — Abbr. 
AAU. See DECLARATION OF USE. 

amendment to different register. Trademarks. An 
amendment to an application for registration on 
the Principal Register, requesting that the mark 
instead be placed on the supplemental register. 


trademark class. Any one of 42 international trade- 


mark-protection categories, each comprising similar 
goods or services. @ There are 34 goods classes and 
8 services classes. A trademark is protected in each 
class that is relevant to the product's or service's 
business area. 
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Trademark Cyberpiracy Prevention Act. See AnTicy- 
BERSQUATTING CONSUMER PROTECTION ACT. 


Trademark Electronic Application System. A method 
of applying to the U.S. Patent and Trademark Office 
for a trademark over the Internet. © The system is 
available at http://www.uspto.gov/teas/index.html. — 
Abbr. TEAS. 


trademark infringement. See INFRINGEMENT. 


Trademark Law Treaty. A 1994 treaty that reduces 
barriers to applying or and registering trademarks 
internationally, and establishes 2 model internation- 
al-trademark-registration form acceptable by all sig- 
natory nations. © The United States is a party to the 
treaty. 7. bo 


Trademark. Man 


marks. The-1:S. Patent arid Trademark Office book ‘|. -p 


Pe) 


containing guidelines and procedures for trademark 
examiners. — Abbr. TMEP 


Trademark Office. See UNITED STATES PATENT AND TRADE- 


MARK OFFICE. 


trademark-registration notice. A notice that a mark is 

rotected by registration with the U.S. Patent and 

rademark Office, shown by placing a symbol next 

to the mark. @ In the U.S., the R-within-a-circle 

symbol (®) is common but the legend “Reg. U.S. 

Pat. Off.” is acceptable. Only federally registered 
marks may use this notice. 


Trademark Trial and Ap Board. An administra- 
tive body that hears and decides disputes involvin 


trademark ownership, conflicts between marks, and. 


registrability of marks. — Abbr. TTAB. 
trade meaning. See SECONDARY MEANING. 


tradename. 1. A name, style, or symbol used to distin- 
guish a company, partnership, or business (as op- 
to a product or service); the name under 

which a business operates. @ A tradename is a means 
of identifying a business — or its products or seér- 
vices — to establish goodwill. It symbolizes the busi- 
ness’s reputation. (Cases: Trade Regulation €=1, 3, 
7. C.J.S. Trade-Marks, Trade-Names, and Unfair Compe- 
/igjtion §§ 2, 4;14-15, 19-25.] 2..A trademark that was 


“Not originally. susceptible*to .exclusive: appropriation 


but has acquired..a secondary meaning. — Also 
termed Anand eee commercial name. : ; 

trade or business. Tax. Any business or professional 
activity conducted by a taxpayer with the objective of 
earning a profit. @ If the taxpayer can show that the 
primary purpose and intention is to make a profit, 
the taxpayer may deduct certain expenses as trade- 
or-business expenses under the Internal Revenue 
Code. [Cases: Internal Revenue €3314.1-3318. 
C.J.S. Internal Revenue §§ 150-153, 163, 184, 270.] 


trade practice. A customary way of doing business; 
esp., a method of using specifications for size, thick- 
ness, shape, or quality adopted within a given indus- 
try. 


_ trade price. See PRICE. 


trader. 1. A merchant; a retailer; one who buys goods 
to sell them at a profit. 2. One who cols goods 
substantially in the form in which they are bought; 
one who has not converted them into another form 


atsal of ‘Examining Procedure. Trade--. 


trade surplus. 


of property by skill and labor. 3. One who, as a 
member of a stock exchange, buys and sells securi- 
ties on the exchange floor either for brokers or on 
his or her own account. 4. One who buys and sells 
commodities and commodity futures for others or 
for his or her own account in anticipation of a 
speculative profit. 


Trade-Related Aspects of Intellectual Property 
Rights. See TRIPs. 


trader’s settlement. See SETTLEMENT (1). 
trades council. See TRADE COUNCIL. 


trade secret. 1. A formula, ‘process, device, or other 

business information: that: is*Répt confidential to 
‘maintain an advantage over ¢Ompetitors; informa- 
-tion — including -a:formula, ‘pattern, compilation, 
rogram, device, méthod, ‘techilique, or process — 
-that (1) derives independent. economic value, actual 
or potential, from not being generally known or 
readily ascertainable by others who can obtain eco- 
nomic value from its disclosure or use, and (2) is the 
subject of reasonable efforts, under the circum- 
stances, to maintain its secrecy..@ This definition 
states the majority view, which is found in the Uni- 
form Trade Secrets Act. [Cases: Torts @>10(5). 
C.J.S. Torts §§ 55-57.] 2. Information that (1) is not 
generally known or ascertainable, (2) provides a 
competitive advantage, (3) has been developed at 
the plaintiffs expense and is used continuously in 
the plaintiffs business, and (4) is the subject of the 
plaintiff's intent to keep it confidential. @ This defi- 
nition states the minority view, which is found in the 
Restatement of Torts § 757 cmt. b (1939). [Cases: 
Torts €10(5). C.J.S. Torts §8 55-57.) | 


cts 
oo ey ae cere , as far as restraint of trade. 
is concerned." Harry D. Nims, Law of Unfair Competi- 
tion and Trade-Marks 406 (1929). 


‘a its relativ . nt 
- law, trade secret law’ draws less fron’ inciptes, 
and. fom the egihable’ pri ie ttroundn ples 
. dential erate ia A. Rothstein et al., 
Law § 8.18, at 516 (1994). : 

“The difficulty with defining ‘trade secrets’ in the abstract is 
that there are so ireny venve So 92 snot it. in.large part, 
this is a reflection of fact that the law of trade secrets, 


unlike the law of patents or copyright, is a creature of the 
common law rather than of staiets, In trying to impose a 


udges have juggled competing poll 

{o raw a tine of protection that would lead to the result that 
they believed was right.... [n other wo 
ment of trade secret law has been eect 
James Pooley, Trade Secrets § 1.01, at 1-1 to 1-3 (1998). 


trade slander. See SLANDER. 

tradesman (traydz-mon), n. 1. One who buys and sells 
things for profit; esp., a shopkeeper. 2. A shopkeep- 
er’s employee. 3. A mechanic or artisan whose liveli- 
hood depends on manual labor; one who is skilled in 
a trade. — Also termed tradesperson. 


trade surplus. See surPLus. 


Ry 


trade union 


trade union. See UNION. 
trade usage. See USAGE. 


trading. The business of buying and selling, esp. of 
commodities and securities. [{ : Commodity Fu- 
tures Trading Regulation 11; Securities Regula- 
tion €35.10-67.15. CJS. Securities. i 
§§ 103-241, 273, 456.] . 


or trading. The act or practice of buying and 

selling stock shares or other securities on the same 
day, esp. over the Internet, usu. for the purpose of 
making a quick profit on the difference between 
the buying price and the selling price. 
secondary trading. The buying and selling of secu- 
rities in the market een members of the pub- 
lic, involving:zteither the issuer nor the underwrit- 
er of the secutities. : ° 

' short-term tréding. Investment in securities only to 


Ce oe Se 


price fluctuations. [Cases: Securities ion 
€>53.10-53.22. C.J.S. Securities Regulation §§ 142- 


153.] 

trading corporation. See CORPORATION. ; 

trading curb. A temporary restriction on trading in a 
‘particular security to curtail dramatic price move- 
ments. —- Sometimes shortened to curb. Cf. TRADING 
HALT. 

trading halt. A temporary suspension of trading in a 
particular security for a specific reason, such as an 
order imbalance or a pending news announcement. 
© Options can be exercised during a trading halt, 
and open orders may be canceled. — Aiso termed 
suspended trading. Cf. TRADING CURB. 


trading partnership. See PARTNERSHIP. 
trading voyage. See VOYAGE. 


trading with the cag & The federal offense of carry- 
ing on commerce with a nation or with a subject or 
ly of a nation with which the United States is at 


war. (Cases: War and National Emergency €°514.] 


traditio (tro-dish-ee-oh), 2. [Latin] Roman law. The 
. simple delivery of a piece of property by one person 
to another with the intention of transferring owner- 

.., Ship. @ This was-the simplest form of transfer, and 
‘" ultimately it was:applied to land as well as movables. 

" ‘Constructive delivery was developed. — Also termed 


traditio rei. See -BREVI MANU; CONSITUTUM POSSESSORIUM. - 


Pl. traditiones (tré-dish-ee-oh-neez). 


traditio brevi manu (tre-dish-ee-oh bree-v1_ man-yoo). 
[Latin] Roman law. The surrender of the mediate 
possession of a thing to the person who is already in 
immediate possession of it. @ This is a type of 
constructive delivery in which a delivery to the me- 
diate possessor and redelivery to the immediate pos- 
sessor are unn . See BREVI MANU. For the 
other two types of constructive delivery, see ATTORN- 
MENT; CONSTITUTUM POSSESSORIUM. 
“The first [type of constructive delivery] is that which the 
Roman lawyers termed traditio brevi manu, but which has 
no recognised name in the language of English law.... lf, 
for example, | lend: a book to someone, and aft ; 
while he still retains. it, | agree with him to sell it to him, or to 
make him a present of it, | can deliver it to him in 
fulfilment of this sale or gift, by telling him that he may keep 


“hold them Igjig enough to profit from market- . 


traditio longa manu (tre-dish-ce-oh | man-yoo). 
[Latin] Roman law. See constrruTuM pel sonal 


tradition. 1. Past customs and usages that influence or 
govern present acts or practices. [Cases: Customs 
and Usages €710. CJ.S. Customs and Usages 
§§ 15-19, 26-41.] 2. The delivery of an item or an 
estate. 


traditional public forum. See ruBLic FORUM. 

traditional surrogacy. See sURROGACY. 

traditionary evidence. See EVIDENCE. 

traditio rei. See TRADITIO. . . 

trado tibi ecclesiam (trad-oh tib-1 e-klee-z{h]ee-om). 
[Law Latin] Hist. Eccles. law & Scots law. 1 deliver this 
church (or living) to you. © A patron uttered this 
phrase when presenting an incumbent to a vacant 
church. CF. ACCIPE ECCLESIAM. 


traduce (tra-d[y]oos), vb. To slander; calumniate. — 
traducement, n. 


traffic, n. 1. Commerce; trade; the sale or exchange of 
such things as merchandise, bills, and money. 2. The 
passing or exchange of goods or commodities from 
one person to another for an equivalent in goods or 
money. 3. People or things being transported along 
a route. 4, The passing to and fro of people, ani- 
mals, vehicles, and vessels along a transportation 
route. 


traffic, vb. To trade or deal in (goods, esp. illicit drugs 
or other contraband) <trafficking in heroin>. 
[Cases: Controlled Substances ¢>32, 82.] — traffick- 
ing, n. — trafficker, n. 


traffic balance. The balance of moneys collected in 
payment for transporting passengers and freight. 


traffic court. See court. 


traffic regulation. A prescribed rule of conduct for 
traffic; a rule intended to promote the orderly and 
safe flow of traffic. [Cases: Automobiles 7. C.J.S. 
Motor Vehicles §§ 24, 26-27, 29-33.] 

trailer clause. An employee’s promise to assign to the 
sin gta the rights to inventions developed 
while employed and for a specified time afterward. © 
For the covenant to be enforceable, the.time restric- 
tion must be reasonable. — Also termed holdover 


traitor, 7. 1. A person who, commits treason against his 
or her country. [Cases: Treason €>10. C.J.S. Treason 
§§ 10-11.] 2. One who betrays a person, a cause, or 
an obligation. — traitorous, adj. 

tramp, n. 1. A person who roams about from place to 
place, begging or living without labor or visible 
means of support; a vagrant. 2. TRAMP STEAMER. 


tramp corporation. See CORPORATION. 


tramp steamer. A ship that is not scheduled to sail 
between prearranged ports of call but that stops at 
those ports for which it has cargo. @ A tramp steam- 
er typically carries bulk cargoes such as oil, grain, 
coal, steel, iron ore, or lumber, and is contracted 
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with a charterparty rather than a bill of lading. — 
Often shortened to tramp. 


tranche (transh), n. [French “slice”] Securities. 1. A 
bond issue derived from a pooling of similar debt 
obligations. @ A tranche usu. differs from other 
issues by maturity date or rate of return. 2. A block 
of bonds designated for sale in a toreign country. — 
Also spelled tranch; trench. See COi.LATERALIZED MORT- 
GAGE OBLIGATION. 


transact, vb. 1. To carry on or conduct (negotiations, 
business, etc.) to a conclusion <transact business>. 
2. Civil law. To settle (a dispute) by mutual conces- 
sion. See TRANSACTION (4).:3. To carry on or.conduct 
negotiations or business.:<refuses to transact with 


the enemy>... . agttas 

transactio (tran-sak-shee-oh), n. [Latin “compromise’’] 
Roman law. The renunciation of a contest 
defense in litigation in consideration of a quid pro 
quo. Pl. transactiones (tran-sak-shee-oh-neez). 


transaction, n. 1. The act or an instance of conducting 
business or other dealings; esp., the formation, per- 
formance, or discharge of a contract. 2. Something 
performed or carried out; a business agreement or 
exchange. 3. Any activity involving two or more 
 sapreas 4. Civil law. An agreement that is intended 
y the cube to prevent or end a dispute and in 
which they make reciprocal concessions. La. Civ. 
Code art. 3071. — transactional, adj. 


arm’s-length transaction. 1. A transaction between 
two unrelated and unaffiliated parties. 2. A trans- 
action between two parties, however closely related 
they may be, conducted as if the parties were 
,Strangers, so <hat no conflict of interest arises. 


closed transaction. Tax. A transaction in which an 
amount realized on a sale or exchange can be 
established for the purpose of stating a gain or 
loss. [Cases: Internal Revenue €3393.] 


colorable transaction. A sham transaction having 
the appearance of authenticity; a pretended trans- 


action <the court set aside the colorable transac- 


tion>. = z 
transactional audit. See aupfr. 
transactional immunity. See:1mMUNITY (3). 


sactional lawyer. 1. LAWYER. 2. OFFICE PRACTITION- 
ER. 


transactional takeover defense. See TAKEOVER DEFENSE. 
transaction causation. See CAUSATION. 
transaction cost. See CosT (1). 


transaction-or-occurrence test. A test used to deter- 
mine whether, under Fed. R. Civ. P. 13(a), a particu- 
lar. claim is a compulsory counterclaim. @ Four dif- 
ferent tests have been suggested: (1) Are the legal 
and factual issues raised by the claim and counter- 
claim largely the same? (2) Would res judicata bar a 
later suit on the counterclaim in the absence of the 
compulsory-counterclaim rule? (3) Will substantial 
the same evidence support or refute both the plain- 
tiffs claim and the counterclaim? (4) Are the claim 
and counterclaim logically related? See compulsory 
counterclaim under COUNTERCLAIM. [Cases: Federal 


-claim or: |: 


- §§ .1658-1660.].8. A-conveyanceé*of:pro} 


transfer 


Civil Procedure €°776; Set-off and Counterclaim 
€60. C.J.S. Set-off and Counterclaim §§ 102-103.) 


transaction slip. See CONFIRMATION SLIP. 


transcarceration. The movement of prisoners or in sti- 
tutionalized mentally ill persons from facility to facil- 
ity, rather than from a prison or an institution back 
to the community, as hen a prisoner is transferred 
to a halfway house or to a drug-treatment facility. 


transcribe, vb. To make a written or typed copy of 
(spoken material, esp. testimony). 


transcription. 1. The act or process of transcribing. 2. 
Something transcribed; a transcript. 


transcript of p ings. A compilation of all docu- 
ments relating to a bond issue, typically including 
the notices, affidavits of notices, a bond resolution 


(or bond ordinance), official statement, trust inden- 
ture and loan agreements, and minutes of. meetings 
of all authorizing bodies. : ; 


transeunt cum universitate. (tran-see-ont kam yoo-ni- 
var-sa-tay-tee). [Latin] Hist. They are transferred 
with the whole estate. 


transfer, n. 1. Any mode of disposing of or parting 
with an asset or an interest in an asset, including a 
gift, the payment of money, release, lease, or cre- 
ation of a lien or other encumbrance. @ The ierm 
embraces every method — direct or indirect, abso- 
lute or conditional, voluntary or involuntary — of 
disposing of or parting with property or with an 
interest in property, including retention of title as a- 
security interest and foreclosure of the debtor's equi- 
ty of redemption. 2. Negotiation of an instrument 
according to the forms of law. @ The four methods 
- of transfer are by indorsement, by delivery, by as- 
signment, and by operation of law: [Cases: Municipal | 
Corporations. 917,"C.J.S. Mimicipal Corporations 
rty or title © 
from one person to another:.[Cages: Bills and Notes 
176-995. C.J.S. Bills and Notes; Letters of Credit 
§§ 4, 29, 189-141, 143-159.) 


colorable transfer. A sham transfer having the ap- 
pearance of authenticity; a pretended transfer. See 
ILLUSORY-TRANSFER DOCTRINE. [Cases: Sales 
€>197-218.5; Vendor and Purchaser €-145-159. 
C.J.S. Sales §§ 214-218, 221, 223-229; Vendor and 
Purchaser §§ 378-393, 395-396.] 


constructive transfer. A delivery of an item — esp. 
a controlled substance — by someone other than 
the owner but at the owner’s direction. [Cases: 
Controlled Substances ¢732, 82.] 


re transfer. Tax. A decedent's inter vivos 
transfer that is not agp i for federal estate-tax 
purposes because the decedent retains significant 
powers over the property possession or enjoy- 
ment. ® Because the transfer is incomplete, some 


transfer 


or all of the property's value will be included in 
the transferor's gross estate. IRC (26 USCA) 
§§ 2036-2088. (Cases: Internal Revenue 
€4159(3). C.J.S. Internal Revenue § 515.) 
inter vivos transfer (in-tor vi-vohs or vee-vohs). A 
transfer of property made during the transferor's 
lifetime. 
testamentary fer. A transfer made in a will. @ 
The transfer may be of something less than abso- 
lute ownership. CE. testamentary gift under ciFt. 
transfer in contemplation of death. See gift causa 
mortis under GIFT. 
‘transfer in fraud of creditors. A conveyance of 
property made in an attempt to prevent the trans- 
eror's creditors fro making a claim to it. [Cases: 
Fraudulent Coliveyances B | at ee eats 
‘transfer, vb. 1. Goitonvey or-remove from one. Place 
or one Lad inother; to pass ont harid over. 
‘one to anothersi@sp. to change over the possession or 
control of, 2. To'sell or give. 3 
transferable (trans-for-o-bal), adj. Capable of bein 
transferred, together with all rights of the origin 
_ holder. 
transferable letter of credit. See LETTER OF CREDIT. 


transferable .vote. See single transferable vpte under 
VOTE(). 
transfer agent. See AGENT (2). 
t-run dividend-reinvestment plan. See 
DIVIDEND-REINVESTMENT PLAN. 
transferee. One to whom a property interest is con- 
veyed. 


transferee liability. Tax. The liability of a transferee to 
pay. taxes owed by the transferor. © ‘This liability is 


ited to the value of the asset transferred. Thc . 


Internal Revenue Service can, for example, force a 
donee to pay the gift tax when the donor who made 
the transfer cannot pay. it. IRC (26 USCA) 
§§ 6901-6905. [Cases: Internal Revenue ¢-4817; 
Taxation €>1011. C.J.S. Internal Revenue § 724; Tax- 
ation § 1701.] 


transference. Scots law. The act of substituting a repre- 
sentative for a.deceased litigant in a pending action. 
© This is similax.f9,the common law’s.substitution of 
parties. A an 
transfer hearing. Se¢:HEARING.. 
transfer of a casei: The removal of a case from the 
jurisdiction’ of one court or judge to another by 
wful authority. — Also termed transfer of a cause. 
See reMovAL (). (Cases: Removal of Cases <16. 
C.J.S. Removal of Causes § 2.] 


transfer of venue. See CHANGE OF VENUE. 
transferor. One who conveys an interest in property. 


transfer payment. (usu. pl.) A governmental payment 
toa Bh ed who ha neither provided pools or 
services nor invested money in exchange for the 
payment. @ Examples include unemployment com- 
 sppeap and welfare payments. (Cases: United 
tates 82(1). C.J.S. United States §§ 155, 158.] 


transfer price. See PRICE. 
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transferred intent. See INTENT (1). 


transferred-intent doctrine. The rule that if one per- 
son intends to harm a second person ‘but instead 
unintentionally harms a third, the first person’s 
criminal or tortious intent toward the second applies 
to the third as well. ¢ Thus, the offender may be 
prosecuted for an intent crime or sued by the third 
person for an intentional tort. See invent. [Cases: 
Assault and Battery 3, 49; Torts €=4. CJ.S. As- 
sault and Battery §§ 5, 9, 15, 67, 71; Torts §§ 2, 23.) 


transferred malice. See MALICE. 


transfer statute. A provision that allows or mandates 
the trial of a juvenile as an adult in a criminal court 
for a criminal act. @ Every state has some form of 
transfer statute. The Supreme Court has held that a 
"juvenile cannot be. transferred to criminal court un- 
der a discretio: statute “without: ceremony — 
’ without hearing, without effective assistance of coun- 
:sel, without a-statément ‘of :reasons."sKent v: United 
* States, 383 U.S. 541, 554, 86 S.Ct.2#045, 1053-54 
(1966). 
automatic-transfer statute. A law requiring the 
transfer from delinquency court to criminal court 
for certain statutorily enumerated offenses if cer- 
tain statutory requirements dre met. 


discretionary-transfer statute. A law that allows, but 
does not mandate, the transfer from delinquency 
court to criminal court for certain statutorily enu- 
merated offenses if certain statutory requirements 
are met. @ The prosecutor has discretion to re- 
quest the transfer, and the judge has discretion to 
order the transfer. 


reverse transfer statute. A provision that allows a 
criminal court to return certain cases to juvenile 
couri. 


Transfers to Minors Act. See UNIFORM TRANSFERS TO MI- 
_NORS ACT. Som? 


transfer tax. See TAX. 
transfer warranty. See WARRANTY (2). 
transformative use. Copyright. The use of copyrighted 


material in a manner, or for a purpose, that differs . 


from the original use in such a way that the expres- 
sion, meaning, or message is essentially new. © The 
term was coined by Judge Pierre N. Leval in a,1990 


law-review article entitled. Toward a Fair-Use Standard, ~ 


103 Harv. L. Rev. 1105, 1111 (1990)<:The concept 
was first applied by the U.S. Supreme Court in 
Campbell v. Acuff—Rose Musi¢; Inc., 510°U.S. 569, 114 
S.Ct. 1164 (1994). The Court held that the transfor- 
mative use in that case was a fair, noninfringing use 
of the plaintiffs copyright. (Cases: Copyrights and 
Intellectual Property ¢753.2. G.J.S. Copyrights and 
Intellectual Property §§ 45-46, 48-50.] 

transgenic (tranz-jen-ik), adj. Patents. Of, relating to, 
or describing a living organism that has been genet-: 
ically altered by introducing recombinant DNA from 
another organism. 


transgress, vb. 1. To exceed the limits of (a law, rule, 
regulation, etc.); to break or violate. 2. To pass over 
(limits, boundaries, etc.). — transgressor, n. 


transgression. Archaic, See MISDEMEANOR. 
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transgressione, ad audiendum et terminandum (trans- 
gres[h]-ee-oh-nee, ad aw-dee-en-dam et tor-ma-nan- 
dam). See DE TRANSGRESSIONE, AD AUDIENDUM ET TERMI- 
NANDUM. 


transgressive trust. Sce TRUST. ; 
transient (tran-shent), adj. Temporary; impermanent; 
passing away after a short time. 


transient, n. 1. A person or thing whose presence is 
temporary or fleeting. 2. TRANSIENT PERSON. 


transient foreigner. One who visits a country without 
the intent to-remain. 

transient jurisdiction. See JURISDICTION. 

transient merchant..A trader who sells merchandise at 
a temporaryocation without intending to become a 
permanent merchant in that place. [Cases: Licenses 
€15(2).] 


transient person. One who has no legal residence 
within a jurisdiction for the purpose of a state venue 
statute. — Also termed transient. [Cases: Venue 
18. C.J.S. Venue §§ 79, 98.] 


transit, n. 1. The transportation of goods or persons 
from one place to another. (Cases: Insurance 
2137(3). C.J.S. Insurance § 419.] 2. Passage; the 
act of passing. 

transitional alimony. See rehabilitative alimony under 
ALIMONY. 

transition phrase. Patents. In a patent claim, the word 
or phrase that relates the preamble to the body. © 
The transition is often the term “comprising,” “hav- 
ing,” “including,” “consisting of,” or “consisting es- 
sentially of.” Cf. PREAMBLE (2); BODY OF A CLAIM. 

transitive covenant. See COVENANT (1). 


transitory (tran-sa-tor-ee or tran-zo-), adj. That passes 
from place to place; capable of passing or being 
changed from one place to another. 

transitory action. See ACTION (4). 

transitory treaty, See TREATY (1). 

transitory wrong. See WRONG. 

transit passage, Int'l law. The right of a vessel or 
airplane to exercise freedom of navigation and over- 
flight solely for the purpose of continuous and expe- 
ditious transit between one part of the high seas or 
an exclusive economic zone and another part of the 


high seas or an exclusive economic zone. — Also 
termed right of transit passage. Cf. INNOCENT PASSAGE. 


transit terra cum onere (tran-sit [or tran-zit] ter-o kom 
on-er-ee). [Law Latin] Hist. The land passes with its 
burdens. 


translation, n. 1. The transformation of language from 
one forin to-another; ie the systematic rendering 
of the language of a book, document, or speech into 
another language: - 
“Generally speaking, a transtation need not consist of trans- 


ferring from one language Into another; it to the 
expression ofthe same thoughts in other cme carne 
uage.” Rasmussen v. » 50 P. 819, 826 (Wyo. 


transsexual 


2. Archaic. The transfer of property. 3. Eccles. law. 
The removal of a bishop from one diocese to anoth- 
er. 

translative (trans- or tranz-lay-tiv), adj. Making or 
causing a transfer or conveyance. 

translative fact. See FACT. 

transmission. Civil law. The passing of an inheritance 
to an heir. 


transmit, vb. 1. To send or transfer (a thing) from one 
person or place to another. 2. To communicate. 


transmittal letter. A nonsubstantive letter that estab- 
lishes a record of delivery, such“as a letter to a court 


’ clerk advising that a particular. pleading is enclosed 


_for filing. @ Lawyers have traditionally opened trans- 

- mittal letters with the‘phrase “Enclosed please find,” 
even though that phrasing has been widely con- 
demned in business-writing handbooks since the late 
19th century. A transmittal letter may properly be- 
gin with a range of openers as informal as “Here is” 
to the more formal “Enclosed is.” — Also termed 
cover letter. 


transmutation. A change in the nature of something; 
esp., in family law, the transformation of separate 
property into marital property, or of marital proper- 
ty into separate property. 

transnational adoption. See international adoption un- 
der ADOPTION. 

transnational corporation. See multinational corporation 
under CORPORATION. 


transnational law. 1. The amalgam of common princi- 


ples of domestic and international law dealing esp. 
with problems arising from agreements made be- 
tween sovereign states and foreign private parties. 2. 
The problems to which such principles apply. Cf. 1n- 
‘TERNATIONAL LAW. 


transparency. Openness; clarity; lack of guile and 
attempts to hide damaging information. © The word 
is used of financial disclosures, organizational poli- 
cies and practices, lawmaking, and other activities 
where organizations interaction with the public. 


rt, vb. To carry or convey (a thing) from one 
place to another. 


transportation, n. 1. The movement of goods or per- 
sons from one place to another by a carrier. 2. 
Criminal law. A type of punishment tirat sends the 
criminal out of the country to another place (usu. a 
penal colony) for a specified period. Cf. DEPORTATION. 


Transportation Security Administration. The federal 
agency charged with pramoting safety and security 
of air, water, rail, and highway transportation. © The 
agency was created in the Department of Transpor- 
tation after the terrorist attacks of September 11, 
2001, and was transferred to the Department of 
Homeland Security in 2002. 


transracial adoption. See abortion. 


transsexual. A person born with the physical charac- 
teristics of one sex but who has undergone, or is 
preparing to undergo, sex-change surgery. See SEX 
REASSIGNMENT. 


transshipment 


ipment. Maritime law. The act of taking cargo 
- out of one ship and loading it on another. © Trans- 
shipment may also involve transfer of cargo to an- 
other mode of transportation, such as rail or truck. 
(Cases; Shipping 112. CJS. Shipping 
§§ 266-267.] — transship, vb. 
transvestitive fact. See Fact. 
trap, n. 1. A device for capturing living creatures, such 
as a pitfall, snare, or machine that shuts suddenly. 


mantrap. A booby-trap; esp., a device to catch a 
trespasser or burglar. © A mantrap is not illegal if 
it is designed merely to sound an alarm and not 
cause bodily harm. Illegal mantraps include manu- 
factured devices such as spring guns, and danger- 
ous hidden conditions (manufactured or natural) 
that can injure“a person, such as pitfalls. — Also 
spelled man-ttap.’. 


2. Any device 4% contrivance by which-one may 
caught unawalee stratagem; snare. 3. Torts. An 
ultrahazardous"fidden peril of which the property 
owner or occupier, but not a licensee, has knowl- 
edge. © A trap can exist even if it was not designed 
or intended to catch or entrap anything. [Cases: 

- Negligence €1040(3). C:J.S. Negligence §§ 440- 
451, 487-491, 527, 537-538, 542-654, 560, 562- 
563, 569-570, 572.) 


trashing. DECONSTRUCTION. 


trevaux préparatoires (tra-voh pray-par-o-twah{r]z). 
[French ir aA works”] Materials used in pre- 
paring the ultimate form of an agreement or statute, 
and esp. of an international treaty; the draft or 
legislative history of a treaty. See LEGISLATIVE HISTORY. 


travel-accident insurance. See INSURANCE. 


Travel Act. A federal law, enacted in 1961, that pro- 
hibits conduct intended to promote, direct, or man- 
age illegal business activities in interstate commerce. 
© This statute was enacted to create federal jurisdic- 
tion over many criminal activities traditionally han- 
dled by state and local governments to help those 
jurisdictions cope with increasingly complex inter- 
state criminal activity. 18 USCA § 1952. [Cases: 
Commerce ¢>82.10. CJ.S. Commerce §§ 133-134, 
136-141.] 


traveled place. A’ place where the public has, in some 
manner, acquired'the legal right to travel. 

traveler, n. A person who passes from place to place, 
for any reason. *;. 

traveler’s check. Se& CHECK. 

traveler’s letter of credit. See LETTER OF CREDIT. 

travel expense. See EXPENSE. 


’ traverse (trav-ors), n. Common-law Fagage 5 A formal 

denial of a factual allegation made in the opposing 
party’s pleading <Smith filed a traverse to Allen's 
complaint, asserting that he did not knowingly pro- 
vide false information>. See DENIAL. [Cases: Pleading 
1 12-129. C_].S. Pleading §§ 183-196.] — traverse 
(trav-ors or tra-vors), vb. 


z 


common traverse. A traverse consisting of a tender 
of issue — that is, a denial accompanied by a 
formal offer for decision of the point denied — 
with a denial that expressly contradicts the terms 
of the allegation traversed. — Also termed specific 
igre (Cases: Pleading €@117. C.J.S. Pleading 


SUeiner Shonulcn ti toe copceig porting ts We ties a 
of the atiegelion, Nyorg by a tender of issue or 
formal offer of the denied for tial.” Ben J. 
poh the Handbook of Common-Law | 168, at 
(Henty Winthrop Ballantine ed., 3d ed.’1923). 
cumulative traverse. A traverse that analyzes a 
proposition into its coristituent parts'and traverses 
them cumulatively. © It amounts to:the same thing 
as traversing the one entire proposition, since the 
several parts traversed must all make up one en- 
tire proposition or point. 
general traverse. A denial of all the facts in an 
opponent's pleading. 
special traverse. A denial of one material fact in an 
opponent's pleading; a traverse that explains or 
qualifies the denial. @ The essential parts of a 
special traverse are an inducement, a denial, and a 
verification. [Cases: Pleading €=118.] 


specific traverse. See common traverse. 
traverse jury. See petit jury under Jury. 
traverser, n. One who traverses or denies a pleading. 


traverse the requirement, vb. Patents. To (1) r nd 
in detail to a patent examiner’s decision that the 
patent application claims more than one invention 
and (2) ask that the restriction requirement be re- 
considered. ® The pesponse must specifically explain 
why restriction should not be required, not merely 
assert that the requirement is bien Failure to 
traverse a requirement forfeits any rights to appeal 
the decision. 


treachery, n. A deliberate and willful betrayal of trust 
and confidence. : os 


treason, n. The offense of attempting to-overthrow the 
government of the state to which one owes alle- 
giance, either. by making war against the state or by 
materially supporting its enemies. — Also termed 
high treason; alta itio. Cf. seprmon. [Cases: Trea- 
son 1. C.J.S. Treason §§ 2-3, 5.] — treasonable, 


treasonous, adj. 


“The poorer of high treason was, until very lately, an 

jon to the merciful tenor of our judgments. The least 
offensive form which Is given in the books is, that the 
offender ‘be carried from 


back to the place whence he 
and from thence to be drawn to the place of execu- 
tion, and be there ed by the neck, and cut down afive, 


face, and his head cut off, and his ge Racieyg Into four 
Guarers, and his head and quarters disposed of at the 
king's pleasure.’ Some of the precedents add other circum- 
stances, of still more grossness and aggravation. But this 
horrible denunciation was seldom executed in its more 
terrible niceties.” 1 ay, A’ Practical Treatise on 
the Criminal Law 702 (2d ed. 1826). 
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“[S]everal important characteristics marked off high treason 
from ail other crimes. For one thing, it earned a peculiarly 
ghastly punishment. For another, it was ‘unclergyable,’ 
while every felony was ‘clergyable’ unless some statute had 
otherwise ordained. Thirdly, while the felon's land escheat- 
ed to his lord, the traitor’s land was forfeited to the king. 
This fast distinction influenced the development of the law.” 
2 Frederick Pollock & Frederic William Maitland, History of 
English Law Before the Time of Edward { 500 (2d ed. 1899). 


“Treason against the United States, shall consist only in 
levying war against them, or in adhering to their Enemies, 
giving them Aid and Comfort. No Person shall be convicted 
of Treason unless on the Testimony of two Witnesses to the 
same overt Act, or on Confession in open Court.” U.S. 
Const. art. Mt, § 3. 


constructive: treason. .1. Speech that manifests a 
desire or intent to make war against the state or 
materially. jsupport an,enemy, even though the 
speech is ‘unaccompanied: by acts that further. the 
desire or intent. © There is no crime of construc- 
tive treason in U.S. law because treason requires 
an affirmative act, and intent alone cannot substi- 
tute for an act. Cf. sepITION. 2. Hist. Speech that is 
critical of the government. @ This sense arose 
during the reign of Henry VIII of England. Criti- 
cal sp eech remained a capital crime until the early 
18th century. 


treason. Archaic. Murder of one’s employer or 

husband. e@ Until 1828, this act was considered 

treason under English law. — Also spelled petit 
treason. 

is frequent reference to high treason is a carry-over from 

. division of the offense that has tong since 


Cinapoeared. In the feudal of history the relation of 
lord to vassal was quite similar to the relation of king to 


was high treason to kill the king, so a malicious homicide 
was petit treason if it involved a killing of (originally, lord by 
vassal, and later) husband by wife, master by mistress or 
servant, or prelate by clergyman. When the special brutality 
provided by the common law for the punishment of petit 
treason disappeared, this crime became merged with mur- 
der and only one crime of treason remained.” Rollin M. 
Hl & Ronald N. Boyce, Criminal Law 498-99 (3d ed. 
1982) 


treasonable misdemeanor. English law. An act that is 
likely to endanger or alarm the monarch, or disturb 
the public peace in the presence of the monarch. Cf. 
‘TREASON FELONY. 


treason felony. English law. An act that shows an 
intention of committing treason, unaccompanied by 
any further act to carry out that intention. © This 
offense usu. results in life imprisonment rather than 
the death penalty. Cf. TREASONABLE MISDEMEANOR. 


Treas. Reg. abbr. TREASURY REGULATION. 


treasurer. An organization's chief financial officer. @ 
The treasurer's duties typically include prudently 
dépositing (or, if authorized, investing) and safe- 
guarding the organization's funds and otherwise 
managing its finances; monitoring compliance with 
any applicable law relating to such finances and 
filing any required report; disbursing money as au- 
thorized; and reporting to the organization on the 


treasury certificate 


state of the treasury. — Also termed finance officer; 
financial secretary; quartermaster. (Cases: Corporations 
301. C.J.S. Corporations § 470.) 


Treasurer, Lord High. See LORD HIGH TREASURER. 


Treasurer of the United States. The officer in the 
U.S. Department of the Treasury responsible for 
overseeing the operations of the Bureau of Engrav- 
ing and Printing and the U.S. Mint. 


treasure trove. [Law French “treasure found’ 1 Valu- 
ables (usu. gold or silver) found hidden in the 
ground or other private place, the owner of which is 
-unknown-@ At common law..in: the United States, 


_ the finder of a treasure trove can usu. claim good 


title against all except the true owner. But until 

1996, all treasure trove found in the United King- 

dom belonged to the Crown. ; 
“Treasure hid in the earth, not upon n the earth, nor in the 
sea, and coin though not hidden, being found is the king's; 
we call it treasure trove." Sir Henry Finch, Law, or a 
Discourse Thereof 177 (1759). 


“Treasure trove consists essentially of articles of gold and 

a intentionally hidden for ey in the 
secret place, the owner being ui 

probable that the cat 


United 


the proposition that while treasure trove in 

belongs to the finder, found goods Ussatbaady oligo 

Pee ae in quo.” Ray Andrews Brown, The 
Law of Personal Property § 13, at 27-28 (2d ed. 1955). 


trersury. 1. A place or building in which stores of 
wealth are kept; esp., a place where public revenues 
are deposited and kept and from which money is 
disbursed to defray government expenses. (Cases: 
United States 81. C.J.S. United States § 154.].2. 
(cap.) DEPARTMENT OF THE TREASURY. : 


Treasury, First Lord. See FIRST LORD OF THE TREASURY. 


Treasury Bench. In the British House of Commons, 
the. first, row of seats.on the right hand of the 
speaker. @ The Treasury Bench. is occupied by the 
First Lord of the babies or priecpa minister of 
the Crown. 


Treasury bill. A ation debt security issued by the 
federal government, with a maturity of 13, 26, or 52 
weeks. @ These bills — auctioned weekly or quarter- 
ly — pay interest in the form of the difference 
bereett their discounted purchase price and their 
par value at maturity. — Abbr. T-bill. (Cases: United 
States 89. C.J.S. United States §§ 165-166.] 


Treasury bond. A long-term debt security issued by 
the federal government, with a maturity of 10 to 30 
years. © These bonds are considered risk-free, but 
nee usu. pay relatively little interest. — Abbr. T- 

bond. (Cases: United States €91. C.J.S. United States 
§§ 164, 167.) 


treasury certificate. An obligation of the federal gov- 
ernment maturing in one year and on which intcrest 
is. paid on a coupon basis. (Cases: United States 
€=90. C.J.S. United States §§ 162, 167.] 


Treasury Department 


Treasury Department. See DEPARTMENT OF THE TREA- 
SURY. 


Treasury note. An intermediate-term debt security 
issued by the federal u porcrament with a maturity of 
two to ten years. @ These notes are considered risk- 
free, but they usu. pay relatively litle interest. — 
Abbr. T-note. [Cases: United States €-90. C.].S. 
United States §§ 162, 167.] 

Treasury Regulation. A regulation promulgated by 
the U.S. Treasury Department to explain or inter- 

ret a section of the Internal Revenue Code. © 
Feasury Regulations are binding on all taxpay- 
ers. — Abbr. Treas. a4 [{Cases: Internal Revenue 
€=3038-3042, 3045, 3048.] 


Hecers! Debt obligations of the federal ent 
b faith 


y the fu and credit of the govern- 
ment. See TREASQRY BILL; TREASURY BOND; “fREASURY 
CERTIFICATE; TREASURY NOTE. .[Cases: United States 
89-91. CJ’ ited States $§ 162, 164-167.] : - 

treasury pe treasury stock under STOCK 
treasury share.Sée treasury stock under STOCK. 
treasury stock. See stock. 


treasury warrant. See WARRANT (2). 

_treating-physician rule. The principle that a treating 
physician's diagnoses and findings about the d 
of a social-security claimant's impairment are bind- 
ing on an adiministrative-law judge in the absence of 
cubstastial contrary evidence. [Cases: Social Security 
and Public. Welfare €°143.65. C.J.S.. Social Security 
and Public Welfare § 71.) 

treaty. 1. An agreement formally signed, ratified, or 
adhered to becveen two nations oe sovereigns; an 
international agreement concluded between two or 
more states in written form and governed by inter- 
national law. — Also termed accord; convention; cove- 
nant; declaration, © wat Cf. EXECUTIVE AGREEMENT. 
(Cases: Treaties €=1. C.J.S. Treaties § 2.] ; 


a the United States to 
dogcibs ilemetional agtements & markedly diferent fom 


term has a. meaning — an 
made by tre president wih the advice and consent of the 
cade Boon id J. Bederman, Intemational Law Frameworks 


commercial treaty. A bilateral or multilateral treaty 
concerning trade or other mercantile activities. @ 
aaath treaty may bed arsine in nature, as ref 
supplying thefamework of long-term commercial 
me 7g Orittmay be s eric, oa by detailing the 
conditions of, pa¢ticular branches of trade or other 
commercial t#3 tions. Sometimes a treaty of this 
kind deals wittevan individual project, such as a 
guarant agtéehient. [Cases: Treaties: €=8. C.J.S. 
vealies § 6.) - ; 
defensive treaty. A treaty in which each party 
agrees to come to the other's aid if one is attacked 


concemed, why institutions of op. kind not 
. an 
support themselves In the same way." Theodore D. Wool- 


_ Of personal treaties are family 
guaranteeing the throne to a particular sovereign 
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’ , introduction to the Study of intemational Law § 107, 
471 (oth ed. 1878). ; $ ar 


dispositive treaty (dis-poz-e-tiv). A treaty by which 
a country takes over territory by impressing a 
special character .on it, creating something analo- 
gous to a servitude or easement in private law. 


jarantee . An agreement between countries 
irectly or indirectly establishing a unilateral or 
reciprocal guarantee. — Also spelled guaranty trea- 
fy. — Also termed treaty of guarantee; quasi-guarantce 
treaty; pseudo-guarantee treaty. 
“In many instances where the term ‘guarantee’ is used in 


intemational treaties, the contractin intend 
to underline their rigark Mogte dita n 


26s, “Guarantee Treaties,” in 2 Encyclopedia. of ic 


nonaggression treaty. See NONAGGRESSION PACT. 


nonproliferation treaty. A treaty forbidding the 
transfer of nuclear weapons from a country with a 
nuclear arsenal to one that does not have nuclear- 
weapons capability. @ The first such treaty was 
concluded in 1968, and now more than 100 na- 
tions have a to its terms. — Also termed 
nuclear-nonproliferation treaty. 


offensive treaty. A treaty in which the parties agree 
to declare war jointly on another ‘tla and ep 
forces to wage the war. See treaty of alliance. 


peace treaty. A treaty signed by heads of state to 
end a war. — Also termed treaty of pe: [Cases: 
War and National Emergency 33. C.J.S. War 
and National Defense § 50.] 
“A differs not from a truce tially in the of 
o peace n a essentially Hie length 


plated duration, for there fong 
armistices and a state of continuing on ‘a efinits 
number of years. The wtts often treaties of 
pres, which were to expire after a certain time ...."’ 
lore D. betapeg! Bi arene! to tie Study of Interna- 
tional Law § 158, at 268 (Sth ed. 1878). 
janent treaty. A treaty that contemplates ongo- 


-Ing ‘performance (as with a treaty of neutrality). 


personal treaty. Hist. A treaty relating’exclusively to 
the contracting sovereign as a Bessel ponmhie 
2 lances and treaties 


and his or her family. With the advent of constitu- 
tional government in Europe, personal treaties 
have lost their importance. 


pseudo-guarantee treaty. See guaranice treaty. 


quasi-guarantee treaty. See guarantee ireaty. 

real . A treaty relating solely to the subject 
matter of the compact, independently of the per- 
sons of the contracting sovereigns. ® Real treaties 
continue to bind the state even when the heads of 
government change. 


transitory treaty. A treaty carried into effect once 
and for all, so that it is complete when the act has 
been performed (as with a treaty of cession). 


I nee LE 
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treaty of alliance. A treaty establishing mutual and 
reciprocal support obligations. @ A treaty of alli- 
ance may be for support in defense, aggression, or 
both. See defensive treaty; offensive treaty. 

“A treat ge! Saline peg es a bind the parties mee bey set 

usti er of accessory to an act o 

fath on the unter or tecce a defensive, still more an 
cmnave a alliance, can only contemplate, if tawful, the peed 
ing off of intended haar ” Theodore D. Woo! gana Ralph 
pore tae Intemational Law § 107, at 172 (Sth 


treaty of guarantee. See guarantee treaty. 


treaty of neutrality. A treaty in which the parties 
agree not-to: engage: in-any aggressive action 
against orié‘another, whether individually or joint- 
ly with others, and not to’interfere with the other 
party's affairs. @-‘Fhere is:‘no-commitment to aid 
another party in the-event of war — only to 
refrain from becoming involved. 

“Treaties of neutrality are reciprocal engagements to have 


Lech sd gaa eit agi op ts — to remain 
of ce ral rlabirg gpl gen ld Mg 


po ae p prevent the evils Interference of 
ions gigas agro gece eal Jl coer of the 
balance or the parties ‘interfering, 

serail is eo connnen in .” Theodore 
to the Study of Intemational Law 


loolsey, Introduction to 
Hi 107, at 172 (Sth ed. 1678). 
treaty of peace. See peace treaty. 


2. A contract or agreement between insurers pro- 


viding for treaty reinsurance. See treaty reinsurance 
under REINSURANCE. (Cases: Insurance €93593.] 3. A 
negotiated contract or agreement between private 
persons. 


private treaty. An agreement to convey property 
negotiated by the buyer and seller or their agents. 
@ This term is esp. common in the U.K. 


Treaty Clause. The constitutional provision giving the 
President the power to make treaties, with the advice 
and consent of the Senate. U.S. Const. art. II, § 2. 
(Cases: Treaties 2. C.J.S. Treaties § 3.] 


treaty-created law. See CONVENTIONAL LAW. 

treaty-made law. See CONVENTIONAL LAW. 

treaty of reinsurance, See REINSURANCE TREATY. 

treaty power.’The President’ 's constitutional. authority 


to make treaties, ‘with. the ‘advice and consent of the- | 


Senate. See “TREATY CLAUSE. [Cases: Treaties 2. 
CJ.S. Treaties § 3.J 


treaty reinsurance. See REINSURANCE. 
treble damages. See DAMAGES. 
trebucket (tree-bak-it). See CASTIGATORY. 


trerd. A price pattern in the stock market generally or 
in a particular stock. 


major trend. A long-term trend of the stock mar- 
ket; a general increase or decrease of stock prices 
over an ‘extended period. — Also termed funda- 
menial trend. 


market trend. The direction of stock-market prices 
over a several-month period. 


(tres-pas or tres-pas), n. ‘ An unlawful act 
committed against the person or property of anoth- 
er; esp., wrongful entry on another's real property. 


trespass 


(Cases: Trespass €=1-15. C.J.S. Trespass §§ 2, 4-16, 
28-29, 74, 164.] 2. At common law, a legal action for 
injuries resulting from an unlawful act of this kind. 
3. Archaic. MISDEMEANOR. — trespass, vb. — trespas- 
sory (tres-pa-sor-ee), adj. 

“The familiar tegend on notice-boards, ‘Trespassers will be 

,” implies that it is a crime, but this. may usually 

dismissed as ‘a wooden lie.’ a in time past the idea 
wens Covent for teapase of any 20 was punishable by fine 
and imprisonment as well as Nedressible an action for 
damages, and sowed altos it was not until 1694 that the punitive 


the teen weetens has bebh tna id by tawyers and laymen 


act — infringement or transgression of the rule of ri 
This use conn in the Authorised Version of the site, 
and was presumably familiar when that version was first 
ay But it never obtained recognition in the technical 


sense — term means any wrong for 
appro; enedy was a writ of 
Sy y ilrett and forcible injury to pares rag or chattels. (3) 
The third and narrowest meaning of the term is that in 


ina the word ‘misdemeanor’ became well established 
the old writers tended to use the word ‘trespass’ to indicate 
an offense below the grade of felony. And it was used at 
times by Blackstone this pu as in the phrase 
‘reason, felony, or trespass.’ a M. Perkins & Ronald 
N. Boyce, Criminal Law 405 (3d ed. 1982). 
cattle- s. Hist. Trespass by one’s cattle or 
other gf as on another's land, as a resuit of 
Mbuers the other might either distrain them dam- 
feasant or sue for trespass in the local courts. © 
a first (from the early 13th century).this type of 
trespass applies only to intentional trespass by the 
keeper of the cattle, but in 1353 it was extended to 
beasts that had merely escaped. This type of tres- 
pass gave rise to strict liability. 


4 ct from sof : 
“Ril 1865), ‘18. CB. rs seertoalins nt’s 
ee rat Mh ne Sihs tand AY his Tene ich ft was hs uy fo 
repair, to *s.land and quarrelled with an 
Kicked te 's horse. The defendant vas held Hable 
ment was expended 


, cattie-trespass. 
P.H. Winfield, A Textbook of the Law of Tort § 148, at 518 
ed. 1950). 


constructive trespass. See trespass to chattels. 


continuing trespass. A trespass in the nature of a 
permanent invasion on another's rights, such as a 
sign that overhangs another's rete [Cases: 
Trespass 6°51. C.J.S. Trespass §§ 143, 152.] 


criminal trespass. 1. A trespass on property that is 
clearly marked against trespass by signs or fences. 
(Cases: Trespass Sal. C.J.S. Trespass § 183.] 2. A 
trespass in which the trespasser remains on the 
propert rf after being ordered off by a person au- 
thorized to do so. 


trespass 


innocent . A trespass committed either un- 
- intentionally or in good faith. (Cases: Trespass 
2. C.J.S. Trespass §§ 6, 164.) 

. A trespass that two or more persons 
have united in committing, or that some have 
actually committed while others commanded, en- 
couraged, or directed it. (Cases: Trespass ¢=31. 
C.J.S. Trespass §§ 3, 34.) 
per manent . A trespass consisting of-a series 
of acts, done on consecutive days, that are of the 
same nature and that are renewed or continued 
from day to day, so that the acts in the aggregate 
form one indivisible harm. 


respets ab initio (ab i-nish-ee-oh). An entry on 


land _ that, .shigugh -begun. innocently or with a 

rivilege, is ned a trespass from the beginiting 
am use of duct that abuses the privilege.: 
~ [Cases: T ‘@13. GJS. Trespass 38 14, 16.) 


trespass by 


s by ¥elation. A tréspass committed when 
lainuff had a right to immediate ssion of 


the 
land pet hee yet exercised = right. @ When 
the ntiff takes possession, a ction treats 
the Plaintiff as having had co 
the accrual of the right of entry. This is known as 
trespass by relation because the plaintiff's possession 
relates back to the time when the plaintiff first 
acquired a right to possession. ; 
de bonis asportctis (dee boh-nis as-por-tay- 

tis). [Latin “trespass for carrying goods pest) LA 
wrongful taxing of chattels. © This type of trespas- 
sory taking was also an element of common-law 
larceny. 2. At common law, an action to recover 
damages for the wrongful taking of chattels. — 
” Abbr. trespass d.b.a. — Often shortened to trespass 

de bonis. — Also termed trespass to personal property. 
(Cases: Trespass 6. C.J.S. Trespass § 9.] 
trespass on the case. At common law, an action to 
recover damages that are not the immediate result 
of a wrongful act but rather a later consequence. ® 
This action was the precursor to a variety of 
modern-day tort claims, including negligence, nui- 
sance, and business torts. -—- Often shortened to 


_ of trespass vi et 


pi Ind is a matter for trespass on the case. Other 
autho: Inction on the basis 

dant's sta trespass involves a willful and 
deliberate act while on the case 


act 0 ise resulting from negligence.” 1 Am. J 3 
r omission Le . Jur. 
Actions § 23, at 738 (1984). : 
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one general damage, 
his: herbage.” 3 Walter ‘Bi stone 
Laws of England 209-10 (1768). 
to chattels. The act of commiting, without 
lawful justification, any act of direct physical inter- 
ference with a chattel possessed by another. ® The 
act must amount to a direct forcible injury. — Also 
termed trespass to goods; constructive trespass. [Cases: 
Trespass 5. C.J.S. Trespass § 9.] 
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trespass to goods. See trespass to chattels. 
trespass to land. See trespass quare clausum fregit (2). 
trespass to personal property. See trespass de bonis 
asportatis. : 


- trespass to real property. See trespass. quare clausum 


trespass to try title. 1. In‘some states“an action for 
_ the recovery of Property, unlawfully yi held from 
"an owner who has the immediate jaght to posses- 


' sion. 2. A procedure under which:a claim to title 


may be adjudicated. 


trespass vi et armis (vt et ahr-mis). (Latin “with 
force and arms”] 1, At common law, an action for 
damages resulting from an intentional injury to 
person or property, esp. if by violent means; tres- 
pes to the plaintiff's. person, as in illegal assault, 

attery, wounding, or imprisonment, when not 
under color of legal process, or when the battery, 
wounding, or imprisonment was in the first in- 
stance lawful, but unnecessary violence was used 
or pial ogra continued after the process 
had to be lawful. @ This action also lay for 
injury to relative rights, such as menacing tenants 
or servants, beating and wounding a spouse, crimi- 


Blackstone, 
§ 
forms, such 
from 
i 
i 
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nal conversation with or seducing a wife, or de- 
bauching a daughter or servant. 2. See trespass 

are clausum fregit. @ In this sense, the “force” is 
implied by the “breaking” of the close (that is, an 
enclosed area), even if no real force is used. 
{Cases: Trespass 17. C.J.S. Trespass §§ 70~74.] 


trespasser. One who commits a trespass; one who 
intentionally and without consent or privilege enters 
another's property. © In tort law, a landholder owes 
no duty to unforeseeable trespassers. Cf. INVITEE; LI- 
CENSEE (2). [Cases: Trespass €9. C.J.S. Trespass § 12.] 


“The word has an ugly sound, but it covers the 
lar and. the 


ide. who _unhi dered strolls field. 
countryside. \ unhinder: across an open field. 
eesn Gari 


piistic stereotype’ of the definition. The courts are 
therefore beginning to recognise that the duty of the occu- 
ys Hrd vary according to the nature of the a 
anh leuston, Salmond on the Law of Torts 278 (17th ed. 
1 . ; 


innocent tr er. One who enters another’s land 
unlawfully, but either inadvertently or believing in 
a right to do so. [Cases: Trespass 2, 23. C_J.S. 
Trespass §§ 6, 36-37, 39-45, 164.] 


trespass for mesne profits. Hist. An action — supple- 
menting an action for ejectment — brought against a 
tenant in possession to recover the profits wrongfully 
received during the tenant’s occupation. [Cases: 
Ejectment 124. C_J.S. Ejectment §§ 159-140.] 


tret (tret), n. An allowance or abatement of a certain 
weight or quantity that a seller makes to a buyer 
because of water or dust that may be mixed with a 
commodity. Cf. TARE. 

triable, adj. Subject or liable to judicial examination 
and trial <a triable offense>. 

triable either way. English law. (Of an offense) prose- 
cutable either in the Crown Court or in a magis- 
trates’ court. 


Ma Le Wiekhe Gtr Sait ths meesiay ante ee 
are ble way, in a , or 
Crown Court. For these offences the cefendant can elect to 
be tried at the Crown Court, where there is a judge and 
lf the defendant does not wish a Crown trial, the 


committed to the Crown . 

Principles of Criminal Law 16 (1991). 

trial. A formal judicial examination of evidence and 
determination of legal claims in an adve TO- 


ceeding. [Cases: Federal Civil Procedure €1951; 
Trial 18. C.J.S. Trial §§ 91-92.) 


abortive trial. See MISTRIAL. 


bench trial. A trial before a judge without a jury. @ 

The judge decides questions of fact as well as 

questions of law. — Also termed trial to the bench; 

nonjury trial; court trial; trial before the court (abbr. 

TBC); judge trial. [Cases: Criminal Law 

€=247-260.13; Federal Civil. Procedure 2251; 
: Trial €=367-387. C_J.S. Trial §§ 1018-1072.] 


trial 


bifurcated trial. A trial that is divided into two 
stages, such as for guilt and punishment or for 
liability and damages. — Also termed two-stage 
trial. Cf. SEVERANCE (2). [Cases: Federal Civil Proce- 
dure €1954; Sentencing and Punishment €>334; 
Trial €=3. CJ.S. Criminal Law §§ 1497, 1499, 
1531-1532, 1542; Trial §§ 17-27.] 


closed trial. A trial that is not open to the public, 
usu. because of some overriding concern such as a 
need to protect a child’s anonymity or for security. 


court trial. See bench trial. 
fair trial. See Fair TRIAL. 


joint trial. A trial involving two _or more parties; 
esp., a criminal trial of two.or more persons for 


. the same or similar offenses. [Cases: Criminal Law 
: 622. C_J.S. Criminal Law §§ 562-564] 


judge trial. See bench. trial. 


jury trial. A trial in which the factual issues are 
determined by a jury, not by the judge. — Also 
termed trial by jury. 

mock trial. See MOCK TRIAL. 

new trial. A postjudgment retrial or reexamination 
of some or all of the issues determined in an 
earlier judgment. @ The trial court may order a 
new trial by motion of a party or on the court's 
own initiative. Also, when an appellate court re- 
verses the trial court’s judgment, it may remand 
the case to the trial court for a new trial on some 
or all of the issues on which the reversal is based. 
See Fed. R. Civ. P. 59; Fed. R. Crim. P. 33. See 
MOTION FOR NEW TRIAL; REMAND. {Cases: Federal Civil 
Procedure €>2311; New Trial €0.5.] ~ 


nonbinding minitrial. See summary jury trial. 
pest iadine summary jury trial. See summary jury 
nonjury trial. See bench trial. 
perfect trial. A trial free from all error. 
itical trial. A trial (esp. a criminal prosecution) 


' in which either the. prosecution.or. the defendant 


(or both) uses the proceedings as a platform to 
espouse a particular: political belief; a trial of a 


"person for a political:crime. See Sow TRIAL. 


public trial. A trial that anyone may attend or 
observe. 


separate trial. 1. Criminal procedure. The individual 
trial of each of several persons jointly accused of a 
crime. Fed. R. Crim. P. 14. (Cases: Criminal Law 
€>622.1-622.5. C.J.S. Criminal Law §§ 565-577.] 
2. Civil procedure. Within a single action, a distinct 
trial of a separate claim or issue — or of a group 
of claims or issues — ordered by the trial judge, 
usu. to conserve resources or avoid prejudice. Fed. 
R. Civ. P. 42(b). Cf. sEVERANCE (2). [Cases: Federal 
Civil Procedure ©1953-1965; Trial @3. CJ.S. 
Trial §§ 17-27.] 

short-cause trial. See short cause under CAUSE (8). 

show trial. See sHow TRIAL. 

speedy trial, See sPEEDY TRIAL. 


state trial. A trial for a political offense. 


trial briet 
sui jury trial. A settlement technique in 
which the parties argue before a mock jury, which 


then reaches a nonbinding verdict that will assist 
the parties in evaluating their positions. — Also 
termed inding summary jury trial; nonbinding 
minitrial. Cf. Mock TRIAL. [Cases: Federal Civil Pro- 
cedure €2252.} 


trial at bar. Hist. A trial before all the judges of the 
court in which the proceedings take place. — Also 
termed ¢rial at the bar. 

trial at nisi prius (ni-si prt-as). Hist. A trial before 
the justices of assize and nisi prius in the count 
where the facts are alleged to have occurred, an 
coho cae county the jurors have been sum- 
moned. 


trial by battléSée-TRIAL BY COMBAT. 
trial by certifietite.Hist. A trial in which the issue is 
decided on <évidence in the form of witnesses’ 
certificates of what they individually know. 
trial by combat. See TRIAL BY COMBAT. 
trial by duel. See TRIAL. BY COMBAT. 
trial by inspection. Hist. A trial in which the judge 
Secidea the dispute by individual observation and 
investigation, without the benefit of a jury. 
trial by jury. See jury trial. 

"trial by ordeal. See ORDEAL. 
trial by record. Hist. A trial in which, a record 
having been pleaded by one party and denied by 
the other, the record is inspected in order to 


decide the dispute, no other evidence being admis- 
sible. See NUL TIEL RECORD. 

trial by the country. See trial per pais. 

trial by the record. A trial in which one party insists 
that a record exists to support its claim and the 
opposing party denies the existence of such a 
record. ® If the record can be produced, the court 
will consider it in reaching a verdict — otherwise, 
it will rule for the opponent. 


trial de novo (dee or di noh-voh). A new trial on 
the entire case ~--.that is,.on both questions of fact 
and issues of Jaw,-- conducted as if there had been 
ial in thé.first instance. [Cases: Appeal and 
Error 892; .Criniinal. Law €=260, 1139; Federal 
Courts 776-G JS. Appeal and Error § '756.] 
trial in absentia. A trial held without the accused 
being present. © In the United States, a trial may 
be held in absentia only if the accused has either 
voluntarily left after the trial has started else has so 
disrupted the proceedings that the judge orders 
the accused's removal as a last resort. 
trial on the merits. A trial on the substantive issues 
of a case, as opposed to a motion hearing or 
interlocutory matter. 
trial is (por or pays). [Law French “trial 
by dia contr Trial by tae: — Also termed trial 
by the country. Cf. CONCLUSION TO THE COUNTRY; GO- 
ING TO THE COUNTRY; PATRIA (8). 


trial to the bench. See bench trial. 
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trifurcated trial. A trial that is divided into three 
stages, such as for liability, general damages, and 
special damages. (Cases: Federal Civil Procedure 
1961; Trial €=$(5.1).] 


two-stage trial. Sve bifurcated trial. 
trial brief. See srier. 


trial by combat. Hist. A trial that is decided by person- 
al battle between the disputants, common in Europe 
and England during the Middle Ages; specif., a trial 
in which the person accused fought with the accuser, 
the idea being that God would give victory to the 
rson in the right. © This method was introduced 
into England by the Normans after 1066, but it was 
a widely detested innovation and was little used. It 
-became obsolete several’ centuries before being for- 
mally abolished in 1818, having been replaced in 


_ practice by the d assize and indictment. — Also 
termed tral by Sattle; 


.termed tral trial by wager. of battle; trial by 


' duel; judicial combat; duel; duellum;. wager of battle; 


ornest; vadiatio duelli; wehading. See JUDICIUM DEI. 

trial by duel. See TRIAL BY COMBAT. 

trial by corsnaed. See ordeal of the morsel under OnDEAL.. 

trial by oath, See cOMPURGATION. 

trial by ordeal. Sec ORDEAL. 

trial by wager of battle. Hist. See TRIAL BY COMBAT. 

trial calendar. See DOCKET (2). 

trial counsel. See COUNSEL. 

trial court. See court. 

trial examiner. See ADMINISTRATIVE-LAW JUDGE. 

trial franchise. See FRANCHISE (4). 

trial judge. See upce. 

trial jury. See petit jury under jury. 

trial of right of property. 1. INTERVENTION (D. 
2. INTERVENTION (2). 


trial-setting preference. See special setting under sET- 
TING. 


trial-type hearing. See ADMINISTRATIVE PROCEEDING. 
triangular merger. See MERGER. 


Tribal. Court. Under the. Indian -ChildWelfare Act, a 
court with child-custody jurisdiction that is (1) a 
Court of Indian Offenses, (2) a court established and 
operated under the code or custom of a tribe, or (3) 
any other tribal administrative body that is vested 
with authority over child-custody proceedings. © 
The Tribal Court is composed of tribal members, is 
usu. situated on the reservation, and varies in its 
characteristics from tribe to tribe. It is not part of 
any state’s judicial system, instead operating more or 
less as a judicial system of a foreign nation. See INnpI- 
AN CHILD WELFARE ACT. 


tribal land. A part of an Indian reservation that is not 
allotted to or occupied by individual Indians but is 
held as the common land of the tribe. Cf. inpiAN 
LAND. [Cases: Indians ¢9. C.J.S. Indians § 67.] 


tribunal po sagas 1. A court or other adjudicato- 
ry body. 2. The seat, bench, or place where a judge 
sits. ; 
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tribu' (trib-ye-ter-ee), n. A stream flowing directly 


or indirectly into a river. 


tribute (trib-yoot), n. 1. An acknowledgment of grati- 
tude or-respect. 2. A contribution that a sovereign 
raises from its subjects to defray the expenses of 
state. 3. Money paid by an inferior sovereign or state 
to a superior one to secure the latter's friendship 
and protection. 

tributum (tri-byoo-tam), n. [Latin] Roman law. Origi- 
nally, a war tax; later, a regular tax on land or 
persons in the Roman provinces. 

tri-chad.SeecHaD, 9... 

trier of fact. See FACT-FINDER. 

trifurcated trial: See TRIAL: a 

trigamy (trig-e-mee), n. The act of marrying a person 
while legally married to someone else and bigamous- 
ly married to yet another. [Cases: Bigamy €1. 
C.J.S. Bigamy §§ 2-6, 8.] 

“Trigamy, literally three marriages, is often used for a 5 
= TAgamy, the special problem 


cf the third ; premise that invalidity of 
the alleged prior marriage is a good defense to a charge of 
bigamy. Thus Ina ion a so-called common- 
law mariage can be either the first 


triggering condition. See CONDITION (2). 


Trinity sittings. English law. A term cf court begin- 
ning on May 22 of each year and ending on June 
13. © This was known until 1875 as Trinity term. CE. 
EASTER SITSINGS; HILARY SITTINGS; MICHAELMAS SITTINGS. 


tripartite (tri-pahr-tit), adj. Involving, composed of, or 
ivided into ‘three: parts;-or:elements <a’ tripartite 
agreement>; ar te 
tripartite leasé. See financé lease under LEAse. 
triple damages. See treble damages under DAMAGES. 
triple net lease. See net-net-net lease under LEASE. 
triple ordeal. See orDEAL. 


triple trigger. Insurance. A theory of coverage provid- 

ing that all insurers on a risk from the day a 

claimant is first exposed to an injury-producing 

- product (such as asbestos) — beyond the last expo- 

sure — to the date of diagnosis or death, whichever 

occurs first, must cover the loss. — Also termed 

- continuous trigger. Cf. ACTUAL-INJURY TRIGGER; EXPOSURE 

THEORY; MANIFESTATION THEORY. (Cases: Insurance 
2265. C.J.S. Insurance §§ 429-430.] 


triple witching session. See sESSION (3). 


Bi snr (trip-li-kay-shee-ch), n. [Latin] Roman law. A 

lefendant’s response to a plaintiff's replicatio. Pl. 
triplicationes (trip-li-kay-shee-oh-neez). See REPLICA- 
tio. Cf. QUADRUPLICATIO. 


truancy officer 


TRIPs. abbr. Patents. The Agreement on Trade-Relat- 
ed Aspects of Intellectual Property Rights, a treaty 
that harmonized and strengthened the intellectual- 
property laws of its signatories by linking the obli- 
gation to protect the intellectual-property rights of 
other members’ citizens with a mechanism for set- 
tling international trade disputes. © TRIPs was nego- 
tiated at the 1994 Uruguay Round of the General 
Agreement on Tariffs and Trade (GATT). More 
than 130 nations are parties to the agreement. In 
the field of patents, TRIPs standardized patentable 
subject matter to include medicines, required testing 
for nonobviousness:and utility,. protected patentees 
from infringing imports, and all-but eliminated com- 
pulsory licenses. In responsé to thé:agreement, Con- 

(1) changed.patent terms.to-20 years from the 


| Sate of application; rather than.‘17 years from the 


date of issue; (2) allowed foreign filers to prove 
priority by inventive efforts that preceded filing; (3) 
widened the definition of infringement to cover of- 
fering for sale and importing; and (4) permitted 
provisional applications, with brief descriptions and 
no claims, to establish priority. 33 I.L.M. 1197. — 
Also written TRIPS. — Also termed TRIPs Agreement. 
“Articles 1-8 of TRIPs include the basic principles of nation- 
al treatment and most- treatment. 


each Member must give to the nationals of 
a ee ee ee eo 
nationals, and must give to the nationals o' 
cane pibieocs 5s are Gye Oe oe 
ber. Thus, subject to certain exemptions, bi agree- 
ments between Members should no longer be permitted.” 
Philip W. Grubb, Patents for Chemicals, Pharmaceuticals 
and Biotechnology 31 (3d ed. 1999). 

tristis successio (tris-tis sak-ses[h]-ee-oh). See hereditas 

luctuosa under HEREDITAS. 


triverbial days (tri-ver-bee-sl). See dies fasti under 
DIES. 


trivial, adj. Trifling; inconsiderable; of small worth or 
importance. . 


TRO (tee-ahr-oh). abbr. TEMPORARY RESTRAINING ORDER. 


trover (troh-var). A common-law action for the recov- 
- ery of damages for the conversion,of personal prop- 
‘erty, the damages generally being measured by the 
value of the property. — Also. térmed trover and 
‘conversion. Cf. ‘DETINUE; REPLEVIN: [Cases:'Trover and 
Conversion’ 1, 43:-C.J.S. ‘Trover and Conversion 
§§ 1-8, 5-7, 120-121.] re 
“Trover may be maintained for all kinds of per- 
, incl documents, but not artides 
Yet ee 


of of the tend ua te the ctaaope: 
recove possession les m 
money, but not breach of an obi 


[ovoled bl Benjamin J. Shipman, of 
eres , at 99 (Henry Winthrop Ballantine ed., 3d ed. 


truancy (troo-on-see), n. The act or state of shirking 
responsibility; esp., willful and unjustified failure to 
attend ‘school by one who is required to attend. 
[Cases: Schools 161. C.J.S. Schools and School Dis- 
tricts §§ 740-743.] — truant, adj. & n. 


truancy officer. An official responsible for enforcing 
laws mandating school attendance for minors of 
specified ages (usu. 16 and under). — Also termed 
truant officer; attendance officer. (Cases: Schools 161. 
C.J.S. Schools and School Districts §§ 740-743.] 


truce 


truce. Int'l law. A suspension or temporary cessation of 
hostilities by agreement between belligerent pow- 
ers. — Also termed armistice; ceasefire; suspension of 
arms. (Cases: War and National Emergency ¢33. 
CJ.S. War and National Defense § 50.] — trucial, adj. 


truce. A truce that suspends hostilities in 
all places. 


partial truce. See special truce. 
truce. A truce referring only to operations 
before a specific fortress or in a district, or be- 
tween certain detachments of armies. — Also 
termed partial truce. 
truck. Hist. Scots law. The payment of wages in scrip or 
goods. @ Truck systems, once common where work- 
ers. had to livg: in isolated areas and depended on 
company storesfor food and clothing, were abol- 
ished in the 19th‘century.. : 


“Truck.was not in money but in or 
which ¥ for goods.... The principle 
buy in bulk and retail to the workmen 
deducting the cost from thelr wages, was sound but was 
open to abuse; in fact truck robbery. 
Railway Lacgegbe blog dg from 
in aoe tally shops night be by acer 
or mi run coi 
oF lt by tim to an essodato oF for a rent or 
on the that part of the shi go 
the contractor. The goods were uentty inferior and sold 
at excessive ." David M. Walker, 6 A Legal History of 
Scotland 820 (2001). 


true admission. See implied admission under A.iMISSION 
@). 


true and correct. Authentic; accurate; unaltered <we 
have forwarded a true and correct copy of the 
expert's report>. — Also termed true and exact. 


true bill, x. A grand pen’'s notation that a criminal 
charge should go before a petty jury for trial <the 
grand jury returned a true bill, and the state pre- 
pared to prosecute>. — Also termed billa vera. Cf. 
NO BILL. (Cases: Grand Jury ¢=42.] 

true-bill, vb. To make or deliver a true bill on <the 
grand jury true-billed the indictment>. 

true copy. See copy. 


‘true defense. See DEFENSE (1). 
true legal impossibility. See legal impossibility (1) under 
IMPOSSIBILITY. 7 
true mark. See tecnical trademark under TRADEMARK. 
true residue. Se€:GzAR RESIDUE. Be, Wha ; 
true “trademark:*Ste technical: trademark under TRADE- 
MARK. 
true value. See fair market value under VALUE (2). 


true-value rule. The rule requiring that one who 
subscribes for and receives corporate stock must pay 
par value for it, in either money or its equivalent, so 
that a corporation's real assets square with its books. 
@ If true value is less than par value, the stock is 
deemed unpaid for to the full extent of the differ- 
ence, and the affected shareholder is liable. to credi- 
tors for the difference, notwithstanding the di- 
rectors’ good faith. [Cases: Corporations €>232.] 


true verdict. See VERDICT. 


trust, n. 1. The right, enforceable solely in equity, to 
the beneficial enjoyment of property to which anoth- 


A-B trust. See bypass trust. Eee 
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er person holds the legal title; a property interest 
held by one person (the trustee) at the request of 
another (the seltlor) for the benefit of a third party 
(the beneficiary). @ For a trust to be valid, it must 
involve specific property, reflect the settlor’s intent, 
and be created for a lawful purpose. The two pri- 
mary types of trusts are private trusts and charitable 
trusts (see below). (Cases: Trusts 71. C.J.S. Trover 
and Conversion §§ 1-9, 14-18.] 2. A fiduciary rela- 
tionshi regards property and charging the per- 
son with title 

deal with it for another's benefit; the confidence 
placed in a trustee, together with the trustee's obli- 
gations toward the property and the beneficiary. © A 


to the property with equitable duties to 


intention to create it. See FIDUCIARY: RELATIONSHIP. 3. 
The property so held; corpus. ~~~.” 


wi elements, » (1) @ trustee, 
0 holds the trust prop and ts to equitab 
duties to deal with ter the another’ (2) a 
iy Eres ieee is St 
which is held trustee beneficiary.” Restate- 
‘Second ot § 2 cmt. h (1959). te 
“One must distinguish, ... fin] countries where English is 
spoken, a wide and a narrow sense of the word 
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accumulation trust. A trust in which the trustee 
must accumulate income and gains from sales of 
trust assets for ultimate disposition with the princi- 
pal when the trust terminates. @ Many states re- 
strict the time over which accumulations may be 
made or the amount that may be accumulated. 
[Cases: Trusts 280. C.J.S. Trover and Conversion 
§§ 544-550.) 

active trust. A trust in which the trustee has some 
affirmative duty of management or administration 
besides the obligation to transfer the property to 
the beneficiary. — Also termed express acttve trust; 
Special trust; operative trust. Cf. passive trust. [Cases: 
Trusts €°135. C.J.S. Trover and Conversion §§ 13, 
242,] 


as apeeaa 
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alimony trust. A trust in which the payor spouse 
transfers to the trustee property from which the 
payee spouse, as beneficiary, will be supported 
after a divorce or separation. 


annuity trust. A trust from which the trustee must 
pay a sum certain annually to one or more benefi- 
ciaries for their respective lives or for a term of 
years, and must then either transfer the remainder 
to or for the use of a qualified charity or retain the 
remainder for such a use. © The sum certain must 
not be less than 5% of the initial fair market value 
of the property transferred to the trust by the 
donor. A qualified annuity trust must comply with 
the requirements of IRC (26 USCA) § 664. [Cases: 
Trusts €©281. C.J.S. Frover and Conversion § 532.) 


asset-protéction trust. See self-settled trust. 
bank-account trust. See Totten trust. 


blended trust. A trust in which the beneficiaries are 
a group, with no member of the group having a 
separable individual interest. @ Courts rarely rec- 
ognize these trusts. 


blind trust. A trust in which the settlor places 
investments under the control of an independent 
trustee, usu. to avoid a conflict of interest. 


bond trust. A trust whose principal consists of 
bonds that yield interest income. 


business trust. A form of business organization, 
similar to a corporation, in which investors receive 
transferable certificates of beneficial interest (in- 
stead of stock shares). — Also termed Massachusetts 
trust; common-law trust. (Cases: Joint-Stock Compa- 
nies and Business Trusts 1, 8. C.J.S. Business 
Trusts §§ 2-8, 10-12, 17-18, 37; Joint Stock Compa- 
nies §§ 2—4, 6, 11.] 
“The business trust was devei in Massachusetts from 
1910 to 1925 ‘o achieve limited liability and to avoid restric- 
tlons then existing there on a corporation's acquiring and 
developing real estate, by adoption e trust device ...." 
Henry G. Henn & John R. Alexander, Laws of Corporations 
§ 58, at 117 (3d ed. 1983). 
trust. A trust into which just enough of a 
lecedent'’s estate passes, so that the estate can take 
advantage -of the: unified credit~ against: federal 
estate taxes. 26 USCA § 2010. — Also termed 
credit-shelter trust; A-B trust; marital life-estate trust. 
See unified estate-and-gift lax credit under TAX CREDIT. 


charitable lead trust. An irrevocable trust that is 
made in favor of a charity and that allows the 
charity to receive income from the trust property 
for a specified period, after which the property 
reverts to the settlor's estate. 


charitable-remainder annuity 
remainder trust in which the beneficiaries receive 
for a specified period a fixed payment of 5% or 
more of the fair market value of the original 
principal, after .which the remaining principal 
passes to charity. — Abbr. CRAT. — Also termed 
chavitable-remainder-trust retirement fund. [Cases: 
Charities €=6; Trusts €=281. C.J.S. Charities § 4; 
Trover and Conversion § 532.] 


charitable-remainder trust. A trust that consists of 
assets that are pars geen for a charitable purpose 
and that are paid over to the trust after the 


trust. A charitable- 


trust 


expiration of a life estate or intermediate estate. — 
Abbr. CRT. — Also termed split-interest trust. 
[Cases: Charities €>4. C.J.S. Charities §§ 3-4.) 


charitable-remainder-trust retirement fund. 
charitable-remainder annuity trust. 


charitable trust. A trust created to benefit a specific 
charity, specific charities, or the general public 
rather than a private individual or entity. © Chari- 
table trusts are often eligible for favorable tax 
treatment. — Also termed public trust; charitable use. 
See charitable deduction under DEDUCTION; CY PRES. 
Cf. private trust. .[Cases: Charities €@1; Internal 
Revenue €=4048; ..Taxation:. €#241.1(2), 8'76(1), 
1022. C.J.S. Charities §§ 2-3; Taxation §§ 279, 
329-333, 1713, 1876.] 

Claflin trust. See indestructible trust. 

Clifford trust. An irrevocable trust, set up for at 
least ten years and a day, whereby income from 
the trust property is paid to the beneficiary but the 
property itself reverts back to the settlor when the 
trust expires. © These trusts were often used by 
parents — with their children as beneficiaries — to 
shelter investment income, but the Tax Reform 
Act of 1986 eliminated the tax advantage by im- 
posing the kiddie tax and by taxing the income of 
settlors with a reversio interest that exceeds 
5% of the trust's value. This term gets its name 
from Helvering v. Clifford, 309 U.S. 331, 60 S.Ct. 
554 (1940). — Also termed short-term trust. [Cases: 
Internal Revenue €-3362. C.J.S. Internal Revenue 
§§ 178, 180.] 


common-law trust. See business trust. 

community trust. See COMMUNITY TRUST. 

complete voluntary trust. See executed trust. 

complex trust. 1. A trust having elaborate provi- 
sions. 2. See discretionary trust. 


constructive trust. An equitable remedy that a 
court imposes against one who has obtained prop- 
erty by wrongdoing. ® A constructive trust, im- 
to prevent unjust enrichment, creates no 
iduciary relationship. Despite its name, it is not a 
trust at all. Cf. trust. = Also termed implied 


See 


trust; involuntary trust; :trust de sun lort; trust ex delicto; 


trust ex maleficio, remedial trust; trust in invitum. See 
trustee de son tort under Trustee. Cf. resulting trust. 
(Cases: Trusts €°91~111. C.J.S. Trover and Conver- 

sion §§ 10, 12, 174-201.) aid 
Gonsdonce of omy acne betta Whee hasord fae 
Sera ae Re 


been acquired in'such circumstances the 


legal title may not in good conscience retain the beneficial 
interest, equity converts him into a trustee.” v. aug. 
gles ration Co., 122 N.E. 378, 380 (N.Y. 1919) 


“Ht ls sometimes said that when there are sufficient grounds 
for ernoeing a the court ‘constructs a 


stances In the sense that It explains them; it 
not construct them.” 5 Austin W. Scott & William F. 
Fratcher, The Law of Trusts § 462.4 (4th ed. 1987). 
ent trust. An express trust depending for its 
operation on a future event.. 


credit-shelter trust. See bypass trust. 


trust 


Crummey trust. A trust in which the trustee has the 
power to distribute or accumulate income and to 
give the beneficiary the right to withdraw the 
amount of the annual exclusion (or a smaller sum) 
within a reasonable time after the transfer. © This 
type of trust can have multiple beneficiaries and is 
often used when the beneficiaries are minors. Gifts 
to a Crummey trust qualify for the annual exclusion 
regardless of the age of the beneficiaries. The trust 
assets are not required to be distributed: to the 
beneficiaries at age 21. The validity of this type of 
trust was established in Cru v. Commissioner, 
397 F.2d 82 (9th Cir. 1968). — Also termed discre- 
tionary trust. See CRUMMEY POWER; annual exclusion 
under ExCLusion. Cf. 2503(c) trust. 


custodial trusfiA revocable trust for which a custo- 
Hl sesh yaar wae psa the assets for an 


jave to be disabled or incapacitated 
at the time thé-trust is created. An aduit beneficia- 
ry who is not disabled or incapacitated may termi- 
nate the trust at any time before his or her disabili- 
ty, incapacity, or death. 


declared trust. See express trust. 


defective trust. A trust that is treated, for income- 
tax purposes, as if it-were the same entity as the 
grantor, but for estate-tax purposes is trvated as 
an entity te from the grantor. @ Typically a 
trust is an independent entity that is taxed sepa- 
rately from the settlor. Because trust income is 
taxed at higher rates than individual income, the 
settlor may intentionally create a defect in the trust 
terms so that the trust's income will be taxable to 
the grantor. This is achieved by violating the 
grantor-trust rules of IRC §§ 671-677 in a wa 
that does not affect the completeness of the git 
under IRC §§ 2035~—2042. A violation renders the 
trust “defective” because the settlor must recog- 
nize the income even if the settlor does not actual- 
ly receive it. The attribution of tax liability and 
payment of taxes on trust income do not give the 
grantor an ownership in the trust, which remains 
separate from the settlor’s estate and is not subject 
to estate taxes. 


destructible trust. A trust that can be destroyed by . 


‘the happening*of:an event or by operation of law. 
directory trust. TA crust that is not completely and 
finally settled “by the instrument creating it, but 
only defined-:ih* its general porpre and to be 
carried into détail according to later specific di- 
rections. 2. See fixed trust. 

direct trust. See express trust. 

discretionary trust. 1. A trust in which the settlor 
has delegated nearly complete or limited discre- 
tion to the trustee to decide when and how much 
income or property is distributed to a beneficiary. 
® This is perhaps the most common type of trust 
used in estate planning. [Cases: Trusts €150, 177. 
C.J.S. Trover and Conversion §§ 269, 347-348, 
350-360.] 2. See Crummey trust. Cf. mandatory trust; 
CRUMMEY POWER. 

donative trust. A trust that establishes a gift of a 
beneficial interest in property for a beneficiary. © 
Most trusts are donative trusts. — Also termed 


iary: © The benefi- | 


' another, without any power 
. impliedly given to the trustee to take actual posses- 
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gratuitous trust. (Cases: Trusts €°35(1). C.J.S. Trover 

and Conversion § 55.] 4 

dry trust. 1. A trust that merely vests legal title in a 

trustee and does not require that trustee to do 

anything. 2. See passive trust. 

end trust. A generation-skipping trust funded 

with the amount that is permanently exempt from 

generation chipping tax and designed to last more 
two generations. @ In 2000, a settlor could 

contribute $1 million to a dynasty trust. Almost 


half the states allow dynasty trusts, despite their 


termed GST 


educational trust. 1. A trust to found, endow, or 
pe a school. 2. A trust to support someone’s 


potential for lasting more than 100 years. — Also 
supertrust. 


equipment trust. See EQUIPMENT TRUST: 

estate trust, A trust that is established:-to qualify a 
deceased spouse’s property for the ‘marital deduc- 
tion. © The trustee may be given discretion to 
distribute principal or income to the donor's 
spouse if the donor also provides that, at the 
surviving spouse’s death, any accumulated income 
and remaining principal must be distributed to the 
surviving spouse's estate. See marital deduction un- 
der DEDUCTION. 


ex delictc trust (do-lik-toh). A trust that is created 


for an illegal purpose, esp. to prevent the settlor’s 
creditors ‘from collecting: diel claims out of the 
trust property. 


executed trust. A trust in which the estates and 
interests in the subject matter of the trust are 
completely limited and defined by the instrument 
creating the trust and require no further instru- 
ments to complete them. — Also termed complete 
voluntary trust. [Cases: Trusts €114. C.J.S. Trover 
and Conversion § 215.] 


executory trust (eg-zek-ya-tor-ee). A trust in which 
the instrument creating the trust is intended to be 


- provisional only, and further conveyances are con- 
te: 


gp by the trust instrument before the terms 
of the trust can be carried out. — Also termed 
imperfect trust. (Cases: Trusts 7114. CJ.S. Trover 
and Conversion § 215.) ae ages 


express private passive trust. A trust.in. which land 
is conveyed to or held by one pose i trust for 


ies 


ing expressly or 


sion of the land or exercise any ownership rights 
over it, except at the beneficiary's direction. 
[Cases: Trusts €7136. C.J.S. Trover and Conversion 
§§ 18, 243.] 


express trust. A trust created with the settlor’s 
express intent, usu. declared in writing; an ordi- 
nary trust as opposed to a resulting trust or a 
constructive trust. — Also termed direct trust; de- 
clared trust. (Cases: Trusts €1-61.5. C.J.S. Conflict 
of Laws §§ 73, 85; Trover and Conversion §§ 1-9, 
14-127, 143.] 


family-pot trust. A trust in which all the assets are 


kept in a single fund for the trustee to use for 
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multiple beneficiaries (usu. children). @ Family-pot 
trusts are typically testamentary and used to ad- 
minister a donor’s property until the donor's mi- 
nor children have completed their education. 


family trust. A wust created to benefit persons who 
are related to one another by blood, affinity, or 
law. 


fixed trust. A trust in which the trustee may not 
exercise any discretion over the trust’s manage- 
ment or distributions. — Also termed directory trust; 
nondiscretionayy trust. 

foreign-situs {trust (s1-tas). A trust created. under 
foreign law.: @ This type of trust usu. has no 


significant: ijcome-tax: ‘benefits and is subject to_ 


eater reporti uirements than a domestic 
aes Becauge ‘adiows cannot easily reach the 
foreign trust’s assets, it is Eat aged used as a 
means of asset-protection. — Also termed foreign 
trust; offshore trust. 


general trust. See passive trust. 
generation-skipping trust. A trust that is established 
to transfer (usu. principal) assets to a skip person 
(a beneficiary more than one generation removed 
from the settlor). ©. The transfer is often accom- 
plished by giving some control or benefits (such as 
trust income) of the assets to a nonskip person, 
often a member of the generation between the 
settlor and skip person. This type. of trust is sub- 
ject to a generation-skipping transfer tax. IRC (26 
USCA) §§ 2601 et seq. See DEEMED TRANSFEROR; 
GENERATION-SKIPPING ‘TRANSFER; generation-skippi 
transfer tax under TAX; SKIP PERSON. Cf. dynasty trust. 


 [Cases: Internal Revenue ¢°4224.] 


mental trust. 1. A type of charitable trust 
established to provide a community with facilities 
ordinarily supplied by the government, oP bya 
municipality, and .to promote purposes that are 
sufficiently beneficial tu the community to justify 
permitting the property to be perpetually devoted 
to those purposes. © Examples of such facilities 
include public buildings, bridges, streets, parks, 
schools, and hospitals,.2..A type of charitable trust 
established for general.gqvernmental or municipal 
Paving the expenses of a 


. purposes, suth as defra 
vernmental entity or paying the public debt. 


tatement 
(1959). 


r-retained annuity trust. An irrevocable trust 
into which the tor transfers property in ex- 
change for the right to receive fixed payments at 
least annually, based on original fair market value 
of the property transferred. — Abbr. GRAT. 


grantor-retained income trust. A trust in which a 

ift’s value can be reduced by the grantor’s retain- 
Be income interest, for a specified time, in the 
gi property. — Sometimes shortened to re- 
tained income trust. — Abbr. GRIT. 


grantor-retained unitrust. An irrevocable trust into 
which .the’ grantor transfers property in exchange 
for the right to receive annual payments, the 
amount of which fluctuates based on the increase 
or decrease in the value of the property trans- 


4(Second) of Trusts §§ 373, 374 


trust 


ferred. — Abbr. GRUT. Cf. grantor-retained annuity 
trust. 


grantor trust. A trust in which the settlor retains 
control over the trust property or its income to 
such an extent that the settlor is taxed on the 
trust’s income. @ The types of controls that result 
in such tax treatment are set out in IRC (26 
USCA) §§ 671-677. An example is the revocable 
trust. 


gratuitous trust. See donative trust. 
GST supertrust. See dynasty trust. 


-honorary trust. A- noncharitable trust that is of 


doubtful validity because it ‘lacks a beneficiary ca- 
pable of eriforcing:the trust. @ Examples include 
trusts for the care.and support of specific animals, 
or for the care of: certain. graves. The modern 
trend is to recognize the validity of such trusts, if 
the trustee is willing to accept the responsibility. If 
the trustee fails to carry out the duties, however, a 
resulting trust arises in favor of the settlor’s residu- 
ary legatees or next of kin. {Cases:. Trusts ¢=1. 
CJ.S. Trover and Conversion §§ 1-9, 14-18.] © 


Minois land trust. See land trust. 


illusory trust. An arrangement that looks like a 


trust but, because of powers retained in the seéttlor., 
has no real substance and is not a completed trust. 
(Cases: Trusts €=1. C.J.S. Trover and Conversion 
§§ 1-9, 14-18] . 


imperfect trust. See executory trust. 

implied trust. 1. See constructive trust. 2. See result- 
ing trust. : 

indestructible trust. A trust that, because of the 


settlor’s wishes, cannot be prematurely terminated 
by the beneficiary. — Also termed Claflin trust. 


insurance trust. A trust whose principal consists of . 
insurance policies or their proceeds. 


inter vivos trust (in-ter vi-vohs or vee-vohs). A trust 
that is created and takes effect during the settlor's 


lifetime. — Also termed ving trust. Cf. lestamentary 


trust. (Cases: Trists.1, 58-61. C.J.S. Trover and 


_ Conversion §§ 1-9, 14-18, 96-127.) 


investment trust. See investment company under COM. 


PANY. 


involuntary trust. See constructive trust. 


irrevocable trust (i-rev-a-ke-bal). A trust that can- 
not be terminated by the settlor once it is created. 
© In most states, a trust will be deemed irrevocable 
unless the settlor specifies otherwise. [Cases: Trusts 
@59. C.j.S. Trover and Conversion §§ 103-116.) 


land trust. A land-ownership arrangement by 
which a trustee holds both legal and equitable title 
to land while the beneficiary retains the power to 
direct the trustee, manage the property, and draw 
income from the trust. — Also termed Illinois land 
trust; naked land trust. (Cases: Trusts €°140(1). 


CJ.S. Trover and Conversion §§ 254, 256.) 


life-insurance trust. A trust consisting of one or 
more life-insurance policies payable to the trust 
when the insured dies. (Cases: Trusts 37. C.J.S. 
Traver and Conuersion § 60.] 


trust 


limited trust. A trust created for a limited period. 
CE. perpetual trust. 


liquidating trust. A trust designed to be liquidated 
as soon as possible. © An example is a trust into 
which a decedent's business is placed to safeguard 
the business until it can be sold. 

living trust. See inter vivos trust. 

mandatory trust. A trust in which the trustee must 
distribute all the income generated by the trust 
property to one or more designated beneficia- 
ries. — Also termed simple trust. Cf. discretionary 
trust. 


marital-deduction trust. A testamentary trust creat- 
ed to take full. advantage of the marital. deduction; 
esp., a trust entitling a-spouse :to. lifetime income 
from the trust and sufficient control over the trust 
to include the trust Property in the spouse's estate 
at. death. See-marital deduction under DEDUCTION. 
(Cases: Internal Revenue €—4169. C.].S. Internal 
Revenue § 535.] 


marital life-estate trust. See bypass irust. 
Massachusetts trust. See business trust. 


Medicaid-qualifying trust. A trust that is deemed to 
have béen created in an effort to reduce someone's 
assets so that the person may qualify for Medicaid, 
and that will be included as an asset for purposes 
of determining the person’s eligibility. © Someone 
whe wants to apply and qualify for Medicaid, but 
who has too many assets to qualify, will sometimes 
set up a trust — or have a spouse or custodian set 
up a trust — using the applicant’s own assets, 
under which the applicant may be the beneficiary 
of all or part of the yments from the trust, 
which are distributed by a trustec with discretion 
to make trust payments to the applicant. Such 2 
trust may be presumed to have been established 
for the ptpoe of attempting to qualify for Medic- 
aid, and may be phe as an asset of the appli- 
cant, resulting in a denial of benefits and the 
imposition of a penalty period during which the 
applicant cannot reapply. Nonetheless, Medicaid 
les allow three types of trusts that do not impair 
Medicaid eligibility, since the trust assets are not 
considered 
pooled trust, and under-65 frust.. (Cases: Health 
@471(6).} . : 
Miller trust. An. irrevocable trust funded with the 
income of an aor ie beneficiary who seeks to 
qualify for Medicaid in a state with an income cap. 
®@ Funding is strictly limited to the beneficiary's 
income (from any source). The assets in the trust 
are not included in the beneficiary's estate for 
Medicaid purposes if the trust assets will be used 
to reimburse the state after the beneficiary's death. 
Trust distributions are kept below the income cap 


in order to preserve the beneficiary’s Medicaid 


eligibility. This type of trust was first judicially 
sanctioned in Miller v. Ibarra, 746 F.Supp. 19 (D. 
Colo. 1990). —- Also termed Miller’s trust; qualified 
income trust. 

ministerial trust. See passive trust. 

minor’s trust. See 2503(c) trust. 


e. beneficiary's property: Miller trust, 
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mixed trust. A trust established to benefit both 
private individuals and charities. 


naked land trust. See land trust. 
naked trust. See passive trust. 
nominal trust. See passive trust. 


nominee trust. 1. A trust in which the beneficiaries 
have the power to direct the trustee's actions re- 
garding the trust property. 2. An arrangement for 

olding title to real property under which one or 
more persons or corporations, under a written 
declaration of trust, declare that they will hold any 
property that they acquire as trustees for the bene- 

it of one or more undisclosed beneficiaries. — 
Also termed (in sense 2) realty trust. (Cases: Trusts 


. 183-140. CJ.S. Trover and Conversion §§ 13, 
"249-248, 245-951, 254-957.) 


- . nondiscretionary trust. Siz fixed trust. 


offshore trust. See foreign-situs trust." - 

onerous trust. A trust that places exceptionally 
heavy and time-consuming duties of responsibility 
and care on the trustee, often without providin, 
for compensation. @ Because of the burden an 
inequity of requiring the trust to be administered 
voluntarily, courts often ta trustee a reason- 
able sum for the tasks performed. 


oral trust. 1. A trust created Ly the settlor’s spoken 
statements as opposed to a written agreement. © 
Trusts of real property must usu. be in writing 
(because of the statute of frauds), but trusts of 
personal property can usu. be created orally. — 
Also termed parol trust. [Cases: Trusts €°17. C.J.S. 
Trover and Conversion § 28.] 2. A trust created by 
operation of law, such as a resulting trust or a 
constructive trust. 


parol trust. See oral trust (1). 


passive trust. A trust in which the trustee has no 
duty other than to transfer the property to the 
beneficiary. — Also termed dry trust; general trust; 
nominal trust; simple trust; naked trust; ministerial trust; 
technical trust. See bare trustee under trustee. Cf. 
active trust. {Cases: Trusts 7136. .C.J.S. Trover and 
Conversion §§ 13, 243.] 


trust. An employer-funded*pension plan; 


- pension 
‘esp., a pension plan in-which the-émployer trans- 


fers to trustees: amounts: sufficierit*to cover the 
benefits payable to the employees. [Gases: Pensions 
‘28. C.J.S. Pensions and Retivement Plans and Bene- 
fits §§ 11-15.) 
trust. A trust that is to continue as long 
as the need for it continues, such as for the life- 
time of a beneficiary or the term of a particular 
charity. Cf. limited trust. 
onal-residence trust. An irrevocable trust to 
which the settlor transfers ownership of his or her 
personal residence while retaining the right to live 
there for a specified term of years. @ The trust 
cannot hold any assets other than the residence 
and proceeds resulting from damage to or de- 
struction of the residence. Cf. ified personal- 
residence trust. 


personal trust. See private trust. 


may icciaw Gane eer ae 
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pet trust. A trust, usu. honorary, that is established 
for the care and maintenance of a particular ani- 
mal or group of animals. @ Pet trusts are generally 
invalid because animals are incapable of compel- 
ling a trustee to act, and animals Hive no standing 
in Iaw. Effectively, the trust has no beneficiary. But 
some states (e.g., Colorado) statutorily recognize 
these trusts as valid. And pet trusts are covered in 
the Uniform Trust Code (§ 111(d)). 


d trust. An irrevocable, discretionary trust 
that (1) is established and managed by a nonprofit 
association, (2) is funded with the assets of disabled 
sspears oan (3) maintains a separate trust account 
‘or eachibeneficiary, but (4): pools the trust assets 
for investinent purposes. @ If the trust provides for 
distribuition. of a- deceased beneficiary's interest to 
the .state,in reimbursement of Medicaid expendi- 
tures, a pooled-trust beneficiary may be eligible for 
Medicaid benefits. The assets contributed to the 
trust for the individual's benefit are not treated as 
the beneficiary's property. -- Also termed pooled- 
assets trust. 


pourover trust. An inter vivos trust that receives 
property (usu. the residual estate) from a will 
upon the testator’s death. Cf. pourover will under 
WILL. 

power-of-appointment trust. A trust in which prop- 
erty is left in trust for the surviving spouse. @ The 
trustee must distribute income to the spouse for 
life, and the poe: of appointment is given to the 
spouse or to his or her estate. A power-of-appoint- 
ment trust is commonly used to qualify property 
for the marital deduction. See marital deduction 
uuder DEDUCTION. 


precatory trust (prek-a-tor-ee). A trust that the law 
will recognize to carry out the wishes of the testa- 
tor or grantor even though the statement in ques- 
tion is in the nature of an entreaty or recommen- 
dation rather than a positive command. [Cases: 
Trusts €=29. C.J.S. Trover and Conversion § 43.] 
presumptive trust. See resulting trust. 
private trust. A trust created for the financial bene- 
fit of one.-or more designated beneficiaries rather 
than for the public benefit; an ordinary trust as 
opposed..to,a charitable trust. @ Three elements 
must be. present for a private trust: (1) the demon- 
strated intent of the settlor, (2) trust property (as 
res), and (3) a certain beneficiary capable of enforc- 
ing the trust. — Also terme trust. Cf. 
charitable trust. (Cases: Trusts 1. C.J.S. Trover and 
Conversion §§ 1-9, 14-18.] 


protective trust. A trust that is designed to protect 
the trust property to ensure the continued support 
of the beneficiary. (Cases: Trusts €7152. C.J.S. 
Trover and Conversion §§ 2770-272.] 
“In a broad sense, a s| 
protective trust is‘one created to. prowde @ fund for tie 
of the beneficiary and at the same time to 


secu et ageinst the beneficiary's | Ntamas t 

re e "s Im nce or 
ty." 76 Am. Jur. 2d Trusts § 121 (1992). 

public trust. See charitable trust. 


purchase-money resulting trust. A resulting trust 
that arises when one person buys property but 
directs the seller :to-transfer the property and its 


trust 


title to another. @ Although a purchase-money 
resulting trust is properly understood as a court- 
imposed equitable remedy rather than as a true 
trust, the buyer is occasionally referred to as the 
“beneficiary” and the titleholder as the “trus- 
tee.” — Abbr. PMRT. [Cases: Trusts @°72-83. 
C.J.S. Trover and Conversion §§ 128, 138, 140, 
147-164.] 


QTIP trust (kyoo-tip). A trust that is established to 
qualify for the marital deduction. @ Under this 
trust, the assets are referred to as qualified-termin- 
able-interest property, or QTIP. See. qualifted-ter- 
minable-interest property: under. PROPERTY: Cf. qualified 
domestic trust. [Cases:.Internal Revenue:-€=41 69(4). 


CJ.S. Internal Revenue §§ 536-587.) - 


qualified domestic trust. A trust for°a noncitizen 
spouse qualifying for the marital deduction. 26 
USCA § 2056(d). — Abbr. QDOT. See marital 
deduction under pepuction. Cf. QTIP trust. 


qualified income trust. See Miller trust. 


qualified personal-residence trust. An irrevocable 
trust that is funded with cash and the personal 
residence of the grantor, who retains the right to 
dwell in the residence for a specified term of years. 
@ The trust can receive and hold additional cash to 
pay for trust expenses, mortgage installments, and 
improvements to the residence. — Abbr. QPRT. 
Cf. personal-residence trust. 


real-estate investment trust. See REAL-ESTATE INVEST- 
MENT TRUST. 


real-estate mortgage trust. See REAL-ESTATE MORT- 
GAGE TRUST. 


realty trust. See nominal trust (2). 
reciprocal trust. A trust arrangement between two 
parties in which one party is beneficiary of a trust 


established by the other party, and vice versa. @- 
Such trusts are common between husband and 


bh 


property. — Also termed implied trust; presumptive 
trust. 


C.J.S. Trover and Conversion §§:.10-$1, 128-142, 
144-173.] . 


retained income trust. See grantor-retained income 
trust. 


revocable trust (rev-o-ke-bal). A trust in which the 
settlor reserves the right to terminate the trust and 
recover the trust property and any undistributed 
income. [Cases: Trusts €=59, C.J.S. Trover and 
Conversion §§ 103-116.] 


savings-account trust. See Totten trust. 
savings-bank trust. See Totten trust. 


secret trust. An instrument, usu. a will, that ap- 
pears to give an absolute gift to another although 
the donee has orally agreed with the grantor that 
he or she is to use the property for the benefit of 


trust 


some third party. © Courts admit evidence of the 
promise to prevent unjust enrichment and enforce 
it by imposing the remedy of a constructive trust 
upon the reneging “trustee.” Cf. semi-secret trust. 
(Cases: Trusts €=35(3).] : 


_ self-settled trust. A trust in which the settlor is also 
the person who is to receive the benefits from the 
trust, usu. set .P in an attempt to protect the trust 
assets from itors. ® In most states, such a trust 
will not protect trust assets from the settlor’s credi- 
tors. Restatement (Second) of Trusts § 156 
(1959). — Also termed asset-protection trust. 


for a secret trust: to receive evidence of the do- 
nor’s intent, ifidluding. the intended beneficiary, 
and impose a constructive trust in his or her favor. 
CF. secret trust. 


shifting trust. An express trust providing that, 
upon a specified pare ee 6 it my operate in 
favor of an additional or substituted beneficiary. 
short-term trust. See Clifford trust. 
_ simple trust. 1. See mandatory trust. 2. See passive 
trust. : 


special-needs trust. See supplemental-needs trust. 
special trust. See active trust. 


rift trust. 1. A trust that prohibits the bene- 
ficiary’s interest from being assigned and also pre- 
vents a creditor from attaching that interest; a 
trust by the terms of which a valid restraint is 
imposed on the voluntary or involuntary transfer 
of the beneficiary's interest. [Cases: Trusts 12, 
141, 152. CJ.S.:Trover and Conversion §§ 23, 263, 
270-272.] 2. A similar trust in which the restraint 
on alienation results from a statute rather than 
from the settlor’s words in the trust instrument. 


“Origin of the term rift trust.’ The phrase ‘spend- 
thrift trust’ seems to ween Sat eed, 06 Tei be 
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split-interest trust. See charitable remainder trust. 


Spray trust. See sprinkle trust. 

Sprinkle trust. A trust in which the trustee has 
iscretion to decide how much will be given to 

each beneficiary. — Also termed spray trust. See 

SPRINKLE POWER. 
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trust. A trust created to manage a person’s 
assets while he or she is out of the country or 
disabled. 


supplemental-needs trust. A trust established to pro- 
vide supplemental income for a disabled beneficia- 
ry who is receiving or may be eligible to receive 
government benefits. @ This type of irrevocable 
trust is often used b nts of disabled children 
to ensure the beneficiary's eligibility for govern- 
ment benefits by expressly prohibiting distribu- 
tions that may be used for the beneficiary's food, 
shelter, or clothing. 


st trust. A discretionary trust in which the 
authorizes the trustee to pay to the benefi- 


'. Gary .as. much income.or principal:as the trustee 
believes is needed for support, esjsx:for “comforta- 
~ble support” -or:“‘support.in- accordance with the 
- beneficiary's standard of living.” ‘The beneficia- — 


ry’s interest cannot-be voluntarily transferred, but ' 
creditors who provide necessaries can usu. reach 
it; general itors cannot. [Cases: Trusts @127. 
C.J.S. Trover and Conversion § 218.] 


technical trust. See passive trust. 
tentative trust. See Totten trust. 


testamentary trust (tes-te-men-te-ree or -tree). A 
trust that is created by a will and takes effect when 
the settlor (testator) dies. — Also termed trust under 
will. CE. inter vivos trust. [Cases: Wills 669-694. 
C.J.S. Wills §§ 1425-1484, 1486-1550, 1552.] 


Totten trust. A revocable trust created by one’s 
deposit of money, typically in a savings account, in 
the depositor’s name as trustee for another. © A 
Totten trust is an early form of “pay on death” 
account, since it creates no interest in the benefi- 
ciary unless the account remained at the deposi- § 
tor’s death. Its name derives from the earliest ~ 
decision in which the court approved the concept, 
even though the formalities of will execution were 
not satisfied: In re Totten, 71 N.E. 748 (N.Y. 1904). 
A Totten trust is commonly used to indicate a 
successor to the account without having to create a 
will, and thus it is a will substitute. — Also termed 
tentative trust; bank-account trust; savings-account trust; 
savings-bank trust; trustee bank ‘account; (Cases: Trusts 
€>34(1). C.J.S. Trover and Conversion "§§ 56-58.) 
“A by ona j own ‘ridney, in his ov 
deposit by ala gi ee gmccucta: deos et 
- establish -an irrevocable. trust: during the 
pea peel bgpin irae ge ie ging edt Sa 
until the depositor dies or completes the gift in his fifetime 
by some unequivocal act or deciarati very of 
the pass book or ——— to the benefi 


depositor dies before the without 
some decisive act or declaration of disaffirmance, the pre- 


. sumption arises that an absolute trust was created as to the 


balance on hand at the death of the depositor." in're Totten, 
179 NLY. 112, 125-26 (1904) (Vann, J.). : 


transgressive trust. A trust that violates the rule 
against perpetuities. See RULE AGAINST PERPETUITIES. 


trust de son tort (de sawn for son] tor[t]). See 
constructive trust. 


trust ex delicto. See constructive trust. 
trust ex maleficio. See constructive trust. 
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trust for support. A trust that, by its terms, pro- 
vides that the trustee must pay or apply only as 
much of the income and principal as is necessary 
for the education and support of the beneficiary. 


trust in invitum. See constructive trust. 
trust under will. See testamentary trust. 


2503(c) trust. A trust with only one beneficiary, 
who must be a minor and must have the power to 
withdraw all assets from the trust upon attaining 
the age of 21. @ This type of trust derives its name 
from the requirements set forth in IRC (26 USCA) 
§ 9503(c).,Although ‘the trust may continue after 
the beneficiary turns. 21, gifts to the trust will no 
longer qualify for the:annual. exclusion if the bene- 
ficiary hasn0-immediate right to withdraw the gift. 
under-65 ifust. A discretionary trust established for 
the sole benefit of a Medicaid recipient who is 
under the age of 65. @ This type of trust may be 
established by anyone except the beneficiary, who 
must be less than 65 years old at the time of 


creation. The assets in trust will not be included in , 


the beneficiary’s estate for purposes of determin- 
ing Medicaid eligibility. The beneficiary may re- 
ceive distributions from the trust during life, but 
any balance remaining in the trust must be used to 
reimburse the state for the beneficiary's Medicaid 
expenditures. 


unit-investment trust. 1. A trust in which funds are 
pooled and invested in income-producing securi- 
ties. @ Units of the trust are sold to investors, who 
maintain an interest in the trust in proportion to 
their investment. 2. An investment company that 
ives a shareholder an undivided interest in a 
ed pool of securities held by the trustee. © This 
type of company can be organized in several ways 
(as by trust indenture, contract of custodianship or 
agency, or similar instrument), but is most com- 
monly organized with a trust indenture. Such a 
company does not have a board of directors and 


issues only redeemable securities, each of which - 


represents an undivided interest in a unit of speci- 
fied securities. 15 USCA § 80a-4. See investment 
company under COMPANY. : 

unitrust. A.trust from which a fixed percentage of 
the fair market:-value -of the trust’s assets, valued 
annually, is::paid each ‘year to the beneficiary. 
[Cases: Trusts €=276. C.].S. Trover and Conversion 
§§ 539-541.) 


voluntary trust. 1. A trust that is not founded on 
consideration. @ One having legal title to property 
may create a voluntary trust by (1) declaring that 
the property is to be held in trust for another, and 
(2) transferring the legal title to a third person 
who acts as trustee. (Cases: Trusts #13. C.J.S. 
Trover and Conversion § 25.] 2. An obligation aris- 
ng out of a personal confidence reposed in, and 
voluntarily accepted by, one for the benefit of 
another. : : 


voting trust. A trust used to hold shares of voting 
stock in a closely held corporation, usu. trans- 
ferred from a parent to a child, and empowering 
the trustee to exercise. the right to vote. @ The 
trust acts as custodian of the shares but is not a 


trustee 


stockholder. Cf. vorinc Group. [Cases: Corpora- 
tions €198.1(1). C.J.S. Corporations § 380.) 


largely disappeared. 
te vay of voting tse and they W. Hamilton, The La 
0 le a . ; 
of Corporations in a Nutshell 199 (3d ed. 1991). " 
wasting trust. A trust in which the trust property is 
gradually depleted by periodic payments to the 


neficiary. (Cases: Trusts €°61(5). C.J.S. Trover 
and Conversion § 127.] 


trust account. See CLIENT TRUST ACQSUNT. 
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trust agreement. See declaration 6 rust (2) under pec- 
LARATION (1). : 

trustbuster, n. A Boma — esp;“a:-federal officer — 
who seeks the dissolution of trusts under the anti- 
trust laws. See TRUST (1). . 


trust certificate. See EQUIPMENT TRUST CERTIFICATE. 
trust company. See COMPANY. 
trust corporation. See trust company under COMPANY. 


trust deed. 1. See declaration of trust (2) under DECLARA- , 
TION (1). 2. See deed of trust under DEED. 


trust de son tort (do sawn [or son] tor[t]}). See construc- 
tive trust under TRUST. ; 


trust distribution. See pisTRIBUTION. 


trustee (tras-tee), n. 1. One who, having legal title to 
property, holds it in trust for the benefit of another 
and owes a fiduciary duty to that beneficiary. © 
Generally, a trustee’s duties are to convert to cash all 
debts and securities that are not qualified legal in- 
vestments, to reinvest the cash in proper securities, 
to protect and preserve the trust property, and to 
ensure that it is employed solely for the beneficiary, 
in accordance with the directions contained in the. 
trust instrument. [Cases: Trusts €°133, 171. C.J.S. 
Trover and Conversion §§ 245-246, 318-320.] 


TRUST. : 

trustee. A’corporatiorith 
by its charter to act as a trusteé;:such as a bank or 
trust company. : 


indenture trustee. A trustee narffed Mm a trust in- 
denture and charged with holding i title to the 
trust property; a trustee under an indenture. 


joint trustee. See COTRUSTEE. 


judicial trustee. A trustee appointed by a court to 
execute a trust. 


quasi-trustee. One who benefits from a breach of a 
trust to a great enough degree to become liable as 
a trustee. 


successor trustee. A trustee who succeeds an earlier 
trustee, usu. as provided in the trust agreement. 
(Cases: Trusts 7169, 243. C.J.S. Trover and Con- 
version §§ 288-294, 298-299, 341.] 


testamentary trustee (tes-to-men-te-ree or -tree). A 
trustee appointed by or acting under a will; one 


trustee 


appointed to carry out a trust created by a will. 
[Cases: Wills €681. C.J.S. Wills § 1454.] 


township trustee. One of a board of officers to 
whom, in some states, a township's affairs are 
entrusted. [Cases: Towns € 28. C.J.S. Towns 
§§ 95-114.) 


“trustee ad litem (ad litem or -tem). A trustee 
appointed by the court. 


trustee de son tort (do sawn for son] tor[t]). A 

erson who, without legal authority, administers a 
iving person’s property to the detriment of the 
ro owner. See constructive trust under TRUST. 
FCates: rusts 170. C.J.S. Trover and Conversion 


_(eks mal-e-fish-ee-oh).. A per- 
duct and is held: by equity to the duty. of a trustee, 


in relation to the subject matter, ca aha him or 


her from profiting from the wrongdoing. - 


2. Bankruptcy. A person appointed by the U.S. Trus- 
tee or cea by predictor appointed bya judge 
to administer the bankruptcy estate during a bank- 
ruptcy case. © The trustee’s duties include (1) col- 
lecting and scence cash the assets of the estate, 
(2) operating the debtor's business with court ap- 
proval if appropriate to preserve the value of busi- 
ness assets, (3) examining the debtor at a meeting of 
creditors, (4) filing inventories and making periodic 
reports to the court on the financial condition of the 
estate, (5) investigating the debtor's financial affairs, 
(6) examining proofs of claims and objecting to 
improper claims, (7) furnishing information relating 
to the bankruptcy to interested parties, and (8) 
opposing discharge through bankruptcy, if advisa- 
ble. A trustee is appointed or elected in every 
Chapter 7 case, and is appointed in every Chapter 
12 and Chapter 13 case under the Bankruptcy 
Code. A trustee is not appointed or elected in a 
Chapter 11 case unless the court finds that a trustee 
is needed and appoints one. In most Chapter 11 
cases, the bankruptcy estate is administered by the 
debtor in possession, rather than by a trustee. The 
role of a bankruptcy trustee varies depending on 
the type of bankruptcy case. 11 USCA §§ 701-703, 
1104, 1202. —:Also tefmed (in sense'2) bankruptcy 
trustee; trustee in’ bankruptcy. See. UNITED STATES TRUS- 
TEE. (Cases: Bankruptcy. 3001-3011. C.J.S. Bank- 
ruptcy §§ 194-198], sk oY, 
interim trustee. *& bankruptcy trustée ae panes to 
perform all the functions and duties of a trustee 
until the regular trustee is selected and qualified. © 
Before the meeting of creditors, the interim trus- 
tee often preliminarily investigates the debtor's 
assets and financial affairs. [Cases: Bankruptcy 
€>3002. C.J.S. Bankruptcy § 195.] 


3. DIRECTOR (2). 4. Parliamentary law. An officer who 


audits an organization's finances. 


y of wrongful or fraudulent con- 
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trustee, U.S. See UNITED STATES TRUSTEE. 

trustee bank account. See Totten trust under TRUST. 
trustee in bankruptcy. See TRUSTEE (2). 

trustee process. See FACTORIZING PROCESS. 


trusteeship. 1. The office, status, or function of a 
trustee. 2. Int'l law. Administration or supervision of 
a territory by one or more countries, esp. under a 
U.N. trusteeship council. Cf. MANDATE (6). 


trust estate. See CORPUS (1). 
trust ex delicto. See constructive trust under TRUST. 
trust ex maleficio. See constructive trust under TRUST. 


trust fund. The property held in a trust by a trustee; 
. Corpus (1). [Cases: Trusts 71. C.J.S.:Trover and Con- 
version §§. 1-9, 14-18.] _ ae 


"common trust fund.: A trust fund"Sét up within a 
" trust de ent to combine the assets of numer- 


‘ous sthall trusts ‘to achieve greater investment di- 
_ versification. ¢ Common trust funds are regulated 
by state law. 


trust-fund doctrine. The principle that the assets of 
an insolvent company, including paid and unpaid 
subscriptions to the capital stock, are ‘held as a trust 
fund to which the company’s creditors may look for 
payment of their claims. @ The creditors may follow 
the pro constituting this fund, and may use it 
to reduce the debts, unless it has jJassed into the 
hands of a bona fide purchaser without notice. -— 
Also termed trust-fund theory. [Cases: Corporations 
$>544(2). C.J.S. Corporations § 743.) 


trust indenture. See INDENTURE. : 


Trust Indenture Act. A federal law, enacted in 1939, 
i to protect investors of certain types of 
bonds by requiring that (1) the SEC approve the 


trust indenture, (2) the indenture include certain . 


protective clauses and exclude certain exculpatory 
clauses, and (3) the trustees be independent of the 
issuing company. 15 USCA §§ 77aaa et seq. [Cases: 
Securities Regulation €#29.10-29.14. C.J.S. Securities 
Regulation §§ 101-102.) _- 


trust indorsement. See INDORSEMENT. 


trust in invitum (in insy-tom). See constructive trust 
under Trust. re . 


trust instrument, See declaration of trust’(2) under DEC- 
’ LARATION (1). a: OF sd 


trust legacy; See LEGACY. 

trust officer. See OFFICER (1). 

trustor. One who creates a trust; SETTLOR (1). 

trust ownership. See OWNERSHIP. 

trust power. See beneficial power under POWER (6). "| 
trust process. See PROUESS. 

trust property. See coRPUS (1). 


trustee, vb. 1. To serve as trustee. 2. To place (a 
petson or property) in the hands of one or more 
trustees. 3. "To appoint (a person) as trustee, often of 
a bankrupt’s estate in order to restrain a creditor 
from collecting moneys due. 4. To attach (the effects 
of a debtor) in the hands of a third person. 


trust receipt. 1. A pre-UCC security device — now 


governed by Article 9 of the Code — consisting of a 
receipt stating that the wholesale: buyer has posses- 
sion of the goods for the benefit of the financier. © 
Today there must usu. be a security agreement 
coupled with a filed financing statement. [Cases: 


vane sae mn ts 6 EAA ETIILR 2220 ass 4d ASP AULEIAE ROS AAAS O TD Bt AF AERIS NEE IAA TC it Mal OE" LIES Bn BG oD + one Ee st EVI ty ett 


AS ERE BOCAS! CEESMGLS SEIS te OA EF GIT TEA EEE TTI TT 
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Chattel Mortgages €9; Sales 454.) 2. A method 
of financing commercial transactions by which title 
passes directly from the manufacturer or seller to a 
banker or lender, who as owner delivers the goods 
to the dealer on whose behalf the banker or lender 
is acting, and to whom title ultimately goes when the 
banker’s or Iender’s primary right has been satisfied. 


trust relationship. See RELATIONSHIP. _ 

trust res (reez or rays). See CORPUS (1). 

trust territory. See TERRITORY. 

trust under will. See testamentary trust under TRUST. 


trusty, n. A-convict or prisoner who is considered 
trustworty eu preon authorities and therefore giv- 
en special privileges. (Cases: Prisons €=4(1), 13(1). 
C.J.S. Prisons:.and Rights: of Prisoners §§ 7-8, 20, 
50-53, 55, 80.) 


truth. 1. A fully accurate account-of events; factuality. 
2. Defamation. An affirmative defense by which the 
defendant asserts that the alleged defamatory state- 
ment is substantially accurate. (Cases: Libel and 
Slander €=54. C.J.S. Libel and Slander; Injurious False- 
hood §§ 108-109.} 


Truth in Lending Act. See CONSUMER CREDIT PROTEC- 
TION act. — Abbr. TILA. 


truth-seeker. One who strives to reveal the truth <the 
trial lawyer should be a truth-seeker>. 


truth, the whole truth, and nothing but the truth. The 
words used in the common oath administered to a 
witness who is about to testify <do you swear or 
affirm that you shall tell the truth, the whole truth 
and nothing but the truth?>. © The purpose of the 
second part of the oath is to preclude the possibility 
of suppressio veri; the purpore of the third part is to 
preclude the possibility of suggestio falsi. See suppres- 
SIO VERI; SUGGESTIO FALSI. 


try, vb. To examine judicially; to examine and resolve 
(a dispute) by means of a trial. © 


try title. The judicial examination of a title. See TREs- 
PASS TO TRY TITLE; action to quiet title under ACTION (4). 


TSCA, abbr. Toxic Substances Control Ac:. 12 USCA 
§§ 2601 et seq:'{Cases: Environmental Law ¢413.] 


TTAB. abbr. TRADEMARK TRIAL AND APPEALS BOARD. 
TTB. abbr. ALCOHOL AND TOBACCO TAX AND TRADE BUREAU. 


tubman (teb-men). Hist. A junior barrister in the 
Court of Exchequer who made motions that were 
second in precedence to those of the postman. ® The 
tubman was so called because he stood by a tub 
anciently used as a measure of capacity. Cf. posTMAN. 


Tucker Act. A federal law enacted in 1887 to amelio- 
rate the inadequacies of the original authority of the 
Court of Claims by extending that court's jurisdic- 
tion to include (1) claims founded on the Constitu- 
tion, a federal statute, or a federal regulation, and 
(2) damage claims in cases not arising in tort. (Cases: 
Federal Courts 61071.) 2 


turncoat witness. See WItNESs. 


turnkey, adj. 1. (Of a product) provided in a state of 


readiness for immediate use <a turnkey computer 


tutor 


network>. 2. Of, relating to, or involving a product 
provided in this manner <a turnkey contract>. 


turnkey, n. A jailer; esp., one charged with keeping 
the keys to a jail or prison. 


turnkey contract. See engineering, procurement, and con- 
struction contract under CONTRACT. 


turnkey drilling contract. See DRILLING CONTRACT. 


turnover duty. Maritime law. A shipowner’s obligation 
to provide safe working conditions and to give notice 
of any nonobvious hazards regarding instruments 
and areas that the shipowner. turns over to the 
stevedore and longshioremen while the ship is being 
loaded or unloaded. ‘Cf. ACTIVE-OPERATIONS DUTY; IN- 
“TERVENTION DUTY. [Casés: Shipping €>84(3).] 

turnover order. See ORDER (2). ean 

turn state’s evidence, vb. To cooperate with prosecu- 
tors and testify against other criminal defendants 
<after hours of intense negotiations, the suspect 

accepted a plea bargain and agreed to turn state's 


. 


evidence>. 
turntable doctrine. See ATTRACTIVE-NUISANCE DOCTRINE, 
turpis causa (tar-pis kaw-ze). [Latin “immoral consid- 
eration”] See iizmoral consideration under .CONSIDER- 
ATION (1). 


turpitude (ter-pa-t[y]ood). See MORAL TURPITUDE. 


tutela (t[y]oo-tee-la), n. [Latin “tutelage”} Roman law. A 
type of guardianship either for those not having 
reached puberty (tela impuberum) or for women 
(tutela mulierum). @ The guardian was called the tutor, 


the ward the pupillus. Guardians for women no 


“ longer existed in Justinian’s time. Cf. cura. 


sie (t{y]oo-to-lij), n. 1. The act of protecting or 

guiding; guardianship. 2. Int'l law. The state of ing 
under the care and management of an international 
organization such as the League of Nations or Unit- - 
ed Nations. @ This term applies, for example, to the 
status of a people who do not yet benefit from a fully 
operational government of their own — such as 
people displaced. by war-and living:in a territory that 
will in the future be given its autonomy. 


tutor, n. 1. One who teaches; esp., a private instructor. 


Pi. tutors. 2. : of a 
minor; a person eppomues to haye the care of the 
minor’s person. and estate. © The guardian of a 


minor past the age of puberty is called 4 curator and 
has duties somewhat differens from those of a tutor. 
Pl. tutores. (Cases: Guardian and Ward ¢710, 17.] 


tutor dativus (t{yJoo-tor [or -or] de-ti-vas). [Latin] 
Roman law. A tutor a aera by the court upon 
application. Pl. tutores dativi. 


tutor gerens (t[y]oo-tor {or -tor) jeer-enz). [Latin] 
Roman law. A tutor who, though not sole tutor, 
actually administered the ward's affairs. Pl. tutores 
gerentes. 

tutor legitimus (t{[y]oo-tor (or -or) le-jit-i-mos). [Lat- 
in] Roman law. A tutor-at-law; a tutor by virtue of 
the relationship with the pupil, such as a paternal 
uncle. Pl. tutores legitimi. “ 

tutor testamentarius (t{[y]oo-tor [or -ar] tes-to-men- 
tair-ee-as). [Latin] Roman law. A tutor appointed by 


tutorio nomine 


will to have the guardianship over the testator’s 
children. Pl. tutores testamentarii. 


undertutor. Civil law. A person appointed by a 
court to represent a minor under the care of a 
tutor whenever the interests of the minor conflict 
with that of the tutor. See TutTorsnip. [{Cases: 
Guardian and Ward €12.] 


tutorio nomine (t{y]oo-tor-ee-oh nahm-e-nee). [Latin] 
Hist. In the name and character of tutor. 


oa tutorship. Civil law. The office and power of a tutor; 
' the power that an individual -has, sui juris, to take 
care of one who cannot care for himself or herself. ¢ 
The four types of ne one are (1) tutorship by 
nature, (2) tutorship by will, (3) tutorship by the 
effect of the law;-and.(4) tutorship by judicial ap- 
bes pointment. La:: 
° dative tutorship. Civil law. Tutorship that arises 
from a court’s appointment, usu. on the advice of 
the family. — Also termed dative curatorship; tutor- 
ship by judicial appointment. 

legal tutorship. Civil law. Tutorship that is be- 
stowed by statute and does not require a court's or 
family’s approval. ® For example, a spouse has the 
legal tutorship of the incompetent spouse. — Also 

termed tutorship by the effect of the law. 


he; ic , Civil law. See 
— ip sO ati appointment. 


tutorship by nature. 1. Tutorship of a minor child 
that belongs by right to a surviving parent. 2. 
-Tutorship of a minor child that belongs to the 
parent under whose care the child has been placed 
following divorce or judicial separation. @ If the 
parents are awarded joint custody, both have coti- 
torship and equal authority, privileges,.and_ re- 
sponsibilities. La. Civ, Code art.-250. (Cases: Child 
Custody 1. CJ.S. Parent and Child §§ 55, 
58-59.] 


tutorship by the effect of the law. Civil law. See legal 
tutorship. 


tutorship by will. Tutorship that is created (1) by 
the will of the. Farent who dies last, or. (2) by any 
declaration of the“surviving father or mother (or 


the parent who:is the curator of the other spouse), | 
’ executed ‘before:.a notary. and .two witnesses:. La: - 


Civ. Code art.:257.° 

tutor testamentarius. See TUTOR. : 

tutory (t[y]Joo-ter-ee). 1. Guardianship; charge. 2. Tu- 
torage; tutelage. — Also spelled tutry; tutoury. Cf. Tu- 
TELAGE (1). 

tutrix. Archaic. A female tutor. See TUTOR (2). 

tutus accessus non fuit (t[y]oo-tes ak-sés-gs non fyoo- 
it). [Latin] Hist. There was no safe access. 

TVA. abbr. TENNESSEE VALLEY AUTHORITY. 

Twelfth Amendment, The constitutional amendment, 
ratified in 1804, that altered the electoral-college 
system by separating the balloting for presidential 
and_vice-presidential candidates. (Cases: United 
States 625. C.].S. United States § 46.] 


Giv: ‘Code. ait. 247. [Cases? Guardian © 
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twelve-day rule. Criminal procedure. A rule. in some 
jurisdictions requiring that a person charged with a 
felony be given a preliminary examination no later 
than 12 days after the arraignment on the original 
warrant. [Cases: Criminal Law €=264. C.J.S. Criminal 
Law §§ 362-363.] 


twelve-month liquidation. See LIQUIDATION. 


Twelve Tables. Roman law. The earliest surviving leg- 
islation enacted by the Romans, written on 12 tablets 
in the 5th century B.c. © The Tables set out many 
rights and duties of Roman citizens, including debt- 
ors’ rights, family law, wills, torts, civil procedure, 
and some public law. They substituted a written 
body of .laws, easily ible and binding on all 
citizens of Rome, for.an unwritten usage accessible 
to only a few. The law of the Twelve Tables was also 

Ve b la Ln: : ‘ 


| known as the Lex Duodécim T: rum 
~_/t"The Twelve Tablds coitinuad to be recognized for many 
penis oe ee Shroeracid tee of ine homens, Ny ic 
‘not | character until it was.taken from 
by the of .” James | ; 
to Roman Law 74-75 (1881). 


Twentieth Amendment. The constitutional amend- 
ment, ratified in 1933, that changed the date of the 
ogy racer and _ vice-presidential inaugurations 

m March 4 to January 20, and the date for 
con ional convention from March 4 to January 
3, sinker Ricans the short session of Congress, 
during which a number of members sat wno had not 
been reelected to office. — Also termed lame-duck 
amendment. [Cases: United States €©26. C.J.S. United 
States §§ 45-47.] 


Twenty-fifth Amendment. The constitutional amend- 
ment, ratified in 1967, that established rules of suc- 
cession for the presidency and vice presidency in the 
event of death, resignation, or incapacity. [Cases: 
United States €=26. C.J.S. United States §§ 45-47.] 

Twenty-first Amendment. The constitutional amend- 

“ment, ‘ratified in 1933, that repealed the 18th 
Amendment (which established national Prohibition) 
and returned the power to regulate alcohol to the 
states. [Cases: Intoxicating Liquors €>17. C.J.S. In- 
toxicating Liquors § 35.) 

2503(c) trust. See TRUST. 


Twenty-fourth Amendment. The... constitutional 
amendment, ratified in 1964, that prohibits the fed- 


‘~ eral and state governments‘from restficting the right. 
| .to-vote itt-a federal election -becaus€%0F-one's failure 


to pay a poll tax or other: tax. [Cases‘*Elections 83. 
C.J.S. Elections § 29.) ~ ee 

Twenty-second Amendment. The constitutional 
amendment, ratified in 1951, that prohibits a person 
from being elected President more than twice (or, if 
the person succeeded to the office with more than 
half the predecessor’s term remaining, more than 
once). [Cases: United States €°26. C.J.S. United States 
§§ 45-47.] 


Twenty-seventh Amendment. The constitutional 
amendment, ratified in 1992, that prevents a pay 
raise for senators and representatives from taking 
effect until a new Congress convenes. ® This amend- 
ment was proposed as part of the original Bill of 
Rights in 1789, but it took 203 years for the re- 
quired three-fourths of the states to ratify it. — Also 
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termed Madison Amendment. [Cases: United States 
€39(6). C.J.S. United States §§ 24, 61.] 


Twenty-sixth Amendment. The constitutional amend- 
ment, ratified in 1971, that sets the minimum voting 
age at 18 for all state and federal elections. (Cases: 

lections €>18. C.J.S. Elections § 13.] 


Twenty-third Amendment. The constitutional amend- 
ment, ratified in 1961, that allows District of Colum- 
bia residents to vote in presidential elections. 


twist, n. Slang. An informant who provides testimony 
in exchange for leniency in sentencing, rather than 
for money. See INFORMANT. 
twisting, n. Ag,ahsurance. agent's or company’s .mis- 
representing or, misstating facts, or giving an incom- 
plete comparison of policies, to induce an insured to 
give up a palr¢y in.one.company and buy another 
company's pdlicy. (Cases: Insurance €°1563, 1618. 
C.J.S. Insurance § 91.] 


two-controlled-studies standard. The requirement by 
the Federal Trade Commission that before the mak- 
er of an over-the-counter painkiller can advertise 
that it is better or has fewer side effects than another 
brand, the maker must verify the claim in two scien- 
tifically controlled studies. 


two-dismissal rule. The rule that a notice of voluntary 
dismissal uperates as an adjudicaiion on the mer- 
its — not merely as a dismissal without prejudice — 
when filed by a plaintiff who has already dismissed 
the same claim in another court. (Cases: Federal 
Civil Procedure 1714; Pretrial Procedure 519. 
C.J.S. Dismissal and Nonsutt § 13.] 


two-issue rule. The rule that if multiple issues were 
submitted to a trial jury and at least one of them is 
error-free; the appellate court should presume that 
the jury based its verdict on the proper issue — not 
on an erroneous one — and should therefore affirm 
the judgment. [Cases: Appeal and Error €]136. 
C.J.S. Appeal and Error §§ 714, 770, 826.] 


two-party payment. See PAYMENT. 
two-round voting. See VOTING. 


om 
(these securities ordinarily being less favorable than 
the cash given in the first step). _ 


two-witness rule. 1. The rule that, to support a perju- 
ry conviction, two independent witnesses (or one 


witness along with corroborating evidence) must es- 
tablish that the alleged perjurer gave false testimony. 
[Cases: Perjury €°34. C.J.S. Perjury § 43.] 2. The 
rule, as stated in the U.S. Constitution, that no 
person may be convicted of treason without two 
witnesses to the same overt act —- or unless the 


tyrant 


accused confesses in open court. U.S. Const. art. IV, 
§ 2, cl. 2. (Cases: Treason €°13. C.J.S. Treason 
§§ 14-15.] 


tying, adj. Antitrust. Of or relating to an arrangement 
whereby a seller sells a product to a buyer only if the 
buyer purchases another product from the seller 
<tying agreement>. [Cases: Monopolies @>17.5(2). 
C.J.S. Monopolies §§ 100, 102.] 


tying arrangement. Antitrust. 1. A seller’s agreement to 
sell one product or service only if the buyer also 
buys a different product or service. © The product 
or service that the buyer wants.to buy is known as 
_the ty or tying service; the. different product 
or service that the seller insists on selling is known as 
the tied poe or fied. service. Tying arrangements 
may be illegal under the Sherman or Clayton Acct if 
their effect is too anticompetitive. [Cases: Monopo- 
lies €@17.5(2). C.J.S. Monopolies §§ 100, 102.] 
“The courts have developed an easily articulated text for so- 
called per se iflegal tying arrangements, gh the test | 
varies from one court to another.... in operation, 
the tests are similar, and the three-part 
separated 


commerce in the tied- 
product market ....'" Herbert Hovenkamp, Federal Anti- 


trust ray 392 (2d ed. 1999) (quoting Yentsch v. Texaco, 
inc., 680 F.2d 46, 56, 57 (2d qOF ; 


2. A seller's refusal to sell one product or service 
unless the buyer also buys a different product or 
service. — Also termed tying agreement; tie-in; tie-in 
arrangement. Cf. RECIPROCAL DEALING. 

tying product. See TYING ARRANGEMENT (1). 

typed drawing. See pRAWING. 

typed-form drawing. See typed drawing under DRAWING. 


ographum (t-pog-ro-fom). [Latin] Hist. Impressed 
"by use of a type, as distinguished; from chirographum 
(“written by hand”). |. ath 
tyranny. 1. The severe:.deprivation*of.a natural right. 
2. The accumulation of. oT powers -—— the legislative. 
executive, and judicial — in the same hands (wheth- 
er few or many). @ Sense 2 expresses the Madisonian 
view of tyranny, to be found in The Federalist, No. 47. 
8. Arbitrary or despotic government; the severe and 
autocratic exercise of sovereign power, whether vest- 
ed constitutionally in one ruler or usurped by that 
ruler by preake down the division and distribution 
* governmental powers. — tyrannical, tyrannous, 
y- 
tyrant, n. A sovereign or ruler, legitimate or not, who 
wields power unjustly and arbitrarily to oppress the 
citizenry; a despot. 
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USC. abbr. UNIFORM CONSUMER CREDIT CODE. 
UAA. abbr. UNIFORM ADOPTION ACT. 
UAGA. abbr. UNIFORM ANATOMICAL GIFT ACT. 


U.B. abbr. Upper Bench. See bancus superior under 
BANCUS. - ; 

uberior titulus (yoo-beer-ee-or tich-o-les). (Latin) Hist. 
The fuller title... ; 

uberrimae fidet' 
cues oom aed ‘faith. See contract uberri 


mae fidei under 


NTRACT. [Caées:' Insurance: €=1867, 2096. °CJ.S. : 


Frssicnee 3 3774 
uberrima fides (yoo-ber-o-me fi-deez), n. [Latin] Ut- 
fuss good faith <a contract requiring uberrima 
>. 


ubi (yoo-b1 or oo-bee). [Latin] Where. 


ubi aberat animus $ (yoo-bi 9-ber-at an-e-mes 
fee-ne-ran-di). [Latin] Hist. Where the intention of 
taking of a usurious interest was wanting. @ A lender 
was not liable for usurious provisions in a contract 
unless the lender had the uisite intention of 
exacting the money. Cf. USURA VELATA.. 


ubi — habuit domicilium (yoo-bi di-fongk-tas 
hay-byoo-it dom-e-sil-ee-om). [Law Latiri] Scots law. 
Where the decedent had his domicile. 


ubi dies cessit, licet nondum venerit (yoo-bi di-eez ses- 
it, lt-set non-dam ve-neer-it). [Latin] Hist. In the case 
where the time has arrived at which money is due, 
although that time has not arrived at which it may 
be exacted. See DEBITUM IN DIEM. ; 


ubi dolus dedit causam contractui (yoo-bi dob-les dee- 
dit kaw-zem_ ken-trak-choo-1). (Vatin} Hist. Where 
fraud gave rise to the contract. 

ubi re vera (yoo-bi ree veer-2). [Latin] Where in 
reality; when in truth or in point of fact. 


ae one (yoo ‘SIyloo-pre). [Latin] Where stated 


ae cae 1, UNIFORM ‘COMMERCIAL CODE. 2. UNIVERSAL 
COPYRIGHT CONVENTION. 


UCC battle of the forms. See BATTLE OF THE FORMS. 
UCC. abbr. UNIFORM CONSUMER CREDIT CODE. 
UCCJA. abbr. UNIFORM CHILD CUSTODY JURISDICTION ACT. 


UCCJEA. abbr. UNIFORM CHILD CUSTODY JURISDICTION AND 
ENFORCEMENT ACT. 

UCE. abbr. Unsolicited commercial e-mail. — Also 
termed spam. See SPAM. 

UCITA. abbr. UNIFORM COMPUTER INFORMATION TRANSAC- 
TIONS ACT. 


UCM]. abbr. uNiFORM CODE OF MILITARY JUSTICE. 


fi-dee-i). [Latin]: Of the. 


{ 
UCP. abbr. UNIFORM CUSTOMS AND PRACTICE FOR COMMER. | 
CIAL DOCUMENTARY CREDITS. i 


UCR. abbr. UNIFORM CRIME REPORTS. 

UDITPA. abbr. UNIFORM DIVISION OF INCOME FOR TAX PUR- | 
POSES ACT. i 

UDRA. abbr. UNIFORM DIVORCE RECOGNITION ACT. H 

UDTPA. abbr. UNIFORM DECEPTIVE TRADE PRACTICES ACT. { 


* UETA: abbr; umirorm ELECTRONIC ‘TRANSACTIONS ACT. 


<UFGA. abbr. UNIFORM FRAUDULENT CONVEYANCES ACT. 
UFTA. abbr. unirorm FRAUDULENT TRANSFER ACT. 


UGMA. abbr. Uniform Gifts to Minors Act. See UNI- 
FORM TRANSFERS TO MINORS ACT. 


UHCDA. abbr. UNIFORM HEALTH-CARE DECISION ACT. 
UTESA. abbr. UNIFORM INTERSTATE FAMILY SUPPORT ACT. 
UIJC. abbr. UNIFORM INTERSTATE JUVENILE COMPACT. 
UJCA. abbr. UNIFORM JUVENILE COURT ACT. 

U.K. abbr. UNITED KINGDOM. 


ukase (yoo-kays or yoo-kays). A proclamation or de- . 
cree, esp. of a final or arbitrary nature. @ This term . 
originally referred to a decree issued by a Russian 
czar. 


ullage (el-ij). The amount that a-cask of liquid lacks — 
from being fuil. 


ulna ferrea (al-no fer-ee-0). [Law Latin “iron ell") Hist. 


- An iron measuring device, approximately a yard in 


length, kept in the Exchequer as a standard meéa- — 
‘sure. 


ulnage (al-nij). AlInage. See ALNAGER. 

ULPA. abbr. UNIFORM LIMITED PARTNERSHI? ACT. 
ulterior intent. See INTENT (1). sf 
ulterior remainderman. See REMAINDERMAN. 


ultima. ratio (el-ti-mo ray-shee-oh). {iatin) The final 
pel the last. reno: the means. last to be re- 
sorted to. | 


ultimate fact. See FACT. 

ultimate issue. See 1ssuE (1). 

ultimate question. See ultimate issue under ISSUE (1). 
ultimate species. See sPECIES (2). 


ultimatum (el-te-may-tem), n. The final and categori- 
pg ke ag made in negotiating a treaty, contract, : 
ke. @ An ultimatum implies that a rejection 
might lead to a break-off in negotiations or, in 
international law, to a cessation of diplomatic rela- 
tions or even to war. Pl. ultimatums. 
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ultimatum supplicum. [Law Latin “final or extreme 
punishment”} Capital punishment. 


ultimogeniture. See BOROUGH ENGLISH. 


ultimo loco (al-ti-moh loh-koh). [Latin]} Hist. In the last 
place. © The phrase usu. referred to the position of a 
claimant who takes only after all other claims have 
been satisfied. . - 

ultimum tempus pariendi (o1-ti-mam tem-pes par-ee- 
en-d1). [Law Latin “last date for giving birth] Hist. A 
time beyond or after which a child may not be born. 
@ The oe was used, for example, in determina- 
tions of legitimacy or paternity. 

ultimus heres (o¥-ti-mos he&r-eez). See HERES: 

ultra fines compromissi (ol-tra fi-neez kom-pre-mis-1). 
{Law Latin):Hist. Beyond the limits of the submission 
to arbitration. See ULTRA VIRES COMPROMISSI. 


ultra fines decreti (al-tra fi-neez di-kree-t). [Law Lat- 
in] Hist. Beyond the limits of the decree. 


ultra fines mandati (ol-tra fi-neez man-day-t1). [Law 
Latin] Hist. Beyond the limits of the-mandate. 


ultrahazardous. See EXTRAHAZARDOUS. 


ultrahazardous activity. See ABNORMALLY DANGEROUS AC- 
TIVITY. 


ultra licitum (el-tra lis-i-tam). [Law Latin] Hist. Be- 
yond what is permissible or legal. 


ultra mare (ol-tra mair-ee or mahr-ee). [Latin] See BE- 
YOND SEAS. 


ultra petita (ol-tra pe-ti-ta). [Law Latin] Hist. Beyon 
that which was sought. } ; 
“A judgment or Gecision is said to be ultra petita when it 
awards more than was or sued for in the petition or 
summons; and the same thing Is said of a sentence when it 
does} not conform to its grounds and warrants. This af 
a good ground for the reversal or reduction of such a 
Lagat fea) Trayner, Trayner's Latin Madms 609-10 (4th 


ultra reprises (ol-tre ri-priz-iz). After deduction of 
expenses; net. — 


ultra valorem (al-tra vo-lor-om). [Law Latin] Hist. Be- 
yond the value. — SOE 


ultra vires (ol-tre vi-reez-also veer-cez), adj. Unautho- 
rized; beyond.the scope of power allowed or granted 
by a corporate charter or by law <the officer was 
liable for the firm's ultra vires actions>. — Also 
rms on we: bert VIRES. heer rps: 
tions (1), 385. C.J.S. Conporations 54, 567, 
573, 576.] — ultra dfs adv. 


ultra vires issi. (ol-tra vi-reez [also veer-eez] 
kom-pre-mis-1). [Law Latin] Hist. Beyond the force 
of the submission to arbitration; beyond the authori- 
ty of the submission. @ An arbitration award, for 
example, could be reduced if the award was greater 
than the submission warranted. 


. ultra vires inventarii (al-tra vi-reez [also veer-eez] in- 


ven-tair-ee-1). [Law Latin] Hist. Beyond the value of 
the inventory. © An executor was not liable for the 
decedent's debts ultra vires inventarii. 


ultroneous witness. See WITNEss. 
umbrella insurance. See INSURANCE. 


unauthorized completion 


umbrella limited partnership. See PARTNERSHIP. 


umbrella-parmership real-estate investment trust. 
See REAL-ESTATE INVESTMENT TRUST. 


umbrella policy. See INSURANCE POLICY. 
UMDA. abbr. UNIFORM MARRIAGE AND DIVORCE ACT. 


umpirage (om-pir-ij). 1. The office or authority of an 
umpire. 2. The decision (such as an arbitral award) 
of an umpire. 

umpire. An impartial person appointed to make an 
award or a final decision, usu. when a matter has 
been submitted to arbitrators who have failed to 
agree. @ An arbitral submission:may provide for the 
appointment of an umpire. —.Also termed (in Scots 
law). oversman. [Cases:-Arbitration 36. C.J.S. Arbi- 
tration §§ 59, §1-62.] - oe 

UMTA. abbr. URBAN MASS TRANSIT ADMINISTRATION. 


un-, prefix..1. Not <unassignable>. 2. Contrary to; 
against <unconstitutional>. 


U.N. abbr. UNITED NATIONS. 

unaccrued, adj. Not due, as rent on a lease. 
una cum. [Latin] Together with. 
unalienable, adj. See INALIENABLE. 


unanimous (yoo-nan-2-meas), adj. 1. Agreeing in opin- 
ion; being in complete accord <the judges were 
unanimous in their approval of the recommenda- 
tion>. 2. Arrived at by the consent of all <a unani- 
mous verdict>. See unanimous consent under CONSENT 
(2); unanimous vote under VOTE (8). 


unanimous consent. See CONSENT (2). 


unanimous-conseat agenda. See consent calendar un- 
der CALENDAR (4). 


unanimous-consent agreement. Parliamentary law. An 
agreement, negotiated between opposing sides de- 
bating 2 motion, regarding the procedure under 
which the assembly will consider the motion. © The 
unanimous-consent agreement is a common practice 
in the U.S. Senate. — Also termed time agreement. See 
unanimous consent ‘tinder CONSENT. (2). 


_ unanimous-consent calendar. See consent calendar un- 


derCALENDAR(@). Gey 


" unanimous vote. See VOTE (3). 
. unascertained duty. See bury (4). 


unauthorized, adj. Done without authotity; specif. (of 

a signature or indorsement), made without actual, 

implied, or apparent authority. UCC § 1-201(b)(41). 

[Cases: Principal and Agent ¢>147-162. C.J.S. Agen- 

§§ 110, 122, 166-173, 361-362, 372-377, 379- 

84, 389, 392, 395-404, 407, 410, 420, 422-431, 
452-456, 458.] 


unauthorized completion. Commercial law. The act of 
filling in missing information in a negotiable instru- 
ment either without any authority to do so or be- 
yond the authority granted. © Unauthorized comple- 
tion is a personal defense, so it can be raised against 
any later holder of the instrument who does not. 
have the rights of a holder in due course. See 
defense under DEFENSE (4). [Cases: Bills and 

otes €60, 378, 452(1). C.J.S. Bills and Notes; Letters 


unauthorized indorsement 


of Credit §§ 32-33, 36, 65, 74, 102, 197, 244-248, 
60-261.] 


unauthorized indorsement. See INDORSEMENT. 
unauthorized practice of law. See PRACTICE OF LAW. 
unauthorized signature. See SIGNATURE. 
unauthorized use of a vehicle. See JOYRIDING. 


unavailability, n. The status or condition of not being 
available, as when a witness is exempted by court 
order from testifying. @ Unavailability is recognized 
under the Federal Rules of Evidence as an exclusion 
to the apiny| rule. Fed. R. Evid. 804. (Cases: Crimi- 
nal Law ng Hg te Evidence €317(17). C.J.S. Crimi- 
nal Law § 860; Evidence §§ 259-260.] 

una voce (yoo-nd:voh-see). [Latin] With one voice; 
unanimously; without dissent. 

unavoidable accident. See ACCIDENT. oe 

unavoidable-accident doctrine. Torts. The rule hold- 
ing no party liable for an accident that was not 
foreseeable and that could not have been prevented 
by the exercise of reasonable care. © The modern 
trend is for courts to ignore this doctrine, relying 

* instead on the basic concepts of duty, negligence, 
and proximate cause. — Also termed irievitable-acci- 
dent doctrine. (Cases: Automobiles @°201(10); Negli- 
gence 4440. C.J.S. Motor Vehicles § 517; Negligence 
§§ 66-68, 209.] 


unavoidable casualty. See unavoidable accident under 
ACCIDENT. : 

unavoidable cause. See CAUSE (1). 

unavoidable danger. See DANGER. 

unbanked, adj. Lacking a formal relationship with a 
baak or other financial institution. ¢@ Unbanked con- 


sumers are the most frequent users of money-ser- 
vices businesses. 


unborn beneficiary. See BENEFICIARY. 
unborn child. See cit. 


unborn-widow rule. The legal fiction, assumed under 
the rule against perpetuities, that a beneficiary's 
widow is not yet born at the testator’s death, and 
thus a succeeding life estate to her voids any remain- 
ders because the ‘interest would not vest within the 
perpetuities period. See RULE AGAINST PERPETUITIES. 


unbroken, adj. Not;interrupted; continuous <unbro- 
ken possession by the adverse possessor>. 


unbundling rules. Telecommunications. Regulations 
passed by the Federal Communications Commission 
to effectuate the local-competition requirements of 
the Telecommunications Act of 1996, which requires 
local-exchange carriers to provide access to elements 
of local-exchange networks on an unbundled (.e., 
separated) basis. 47 USCA § 251; 47 CFR pt. 51. See 
NETWORK ELEMENT. ([Cases: Telecommunications 
267. C.J.S. Telegraphs, Telephones, Radio, and Televi- 
sion §§ 31-32.] 


uncertain damages. See DAMAGES. 
uncertificated security. See SECURITY. 


uncertified security. See uncertificated security under SE- 
CURITY. 
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uncia (en-shee-o), x. [Latin] 1. Roman law. One-twelfth 
of the as (a pound or, by analogy, an estate or 
inheritance). © The English word ounce is derived 
from this term. Cf. as; BES. 2, Hist. A measure of land 
used in a royal charter. © The size of an uncia is 
unclear, but it may have measured 1,200 square feet 
(i.e., 12 modii). 3. Generally, the proportion of one- 
twelfth. 

unciarius heres (on-shee-air-ee-os heer-cez). [Latin] 
Roman law. An heir to one-twelfth of an estate or 
inheritance. 


uncitable. See NONCITABLE. 


UNCITRAL Rules. The Arbitration Rules of the Unit- 
ed Nations Commission on International. Trade Law, 
applicable: to all international commercial arbitra- 
tions except as prohibited by the local-law where the 
arbitration takes place. 


‘unclean bill of lading. See BILL OF LADING:: 


unclean-hands doctrine. See.CLEAN-HANDS DOCTRINE. 


uncollected funds. A credit, such as an increase in the 
balance of a checking or other deposit account in a 
bank, given on the basis of a check or other right to 
payment that has not yet been received from the 
drawee or other payor. [Cases: Banks and Banking 
122, 133, 137. C.J.S. Banks and Banking §§ 326, 
328-335, 342, 347-348, 383, 399.] 


unconditional, adj. Not limited by a condition; not 
depending on an uncertain event or contingency. 


unconditional delivery. See DELIVERY. 
unconditional discharge. See DISCHARGE (5). 
unconditional heir. See HEIR. 


unconditional pardon. See absolute pardon under par- 
DON. ’ 


unconditional promise. See PROMISE. 
unconditional release. See RELEASE. 


unconscionability (en-kon-sho-ne-bil-e-tee). 1. Ex- 
treme unfairness. @ Unconscionability is normally 
assessed by an objective standard: (1) one pa? 
lack of meaningful choice, and (2) contractual terms 
that unreasonably favor the other party. 2. The 
principe that,a court may refuse to enforce a con- 
tract that is unfair or oppressive because of proce- 
‘dural abuses during contract formation or because 
of orerrencnins contractual terms, ésp: terms that 
are unreasonably favorable to one: party while pre- 
cluding meaningful choice for the other party. 6 
Because unconscionability d ds on circumstances 
at the time the contract is formed, a later rise in 
market price is irrelevant. [Cases: Contracts €1. 
C.J.S. Contracts §§ 2-3, 9, 12.] 
“Traditionally, a bargain was said to be unconscionable in 
an action at law if it was ‘such as no man in his senses and 
not under delusion would make on the one hand, and as no 
honest and fair man would accept on the other;’ damages 
were then limited to those to which the aggrieved was 
- ‘equitably’ entitled. Even though a contract was fully en- 
forceable in an action for damages, equitable remedies 
specific perfo refused where ‘the sum 
of its provisions drives too hard a bargain for a court of 
to assist. procedural reforms have 


ulty. For contracts for the sale of ds, Uniform Com-: 
anela Goce ¢ 2-902 states the rule of this Section without 
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distinction between law and equity. Comment 1 to that 
section adds, ‘The principle is one of the prevention of 
bs aha and unfair surprise ... and not of disturbance 
allocation of risks because of superior bargaining pow- 
er.’" Restatement of Contracts § 208 cmt. b 
(1979) (citations omitted). 
“Nowhere the (Uniform } Code’s man 
peng Caer go 
le In a source Ir 
and weakness.” E. Allan Famsworth, Contracts § 4.28, at 
310 (Sd ed. 1999). 


procedural unconscionability. Unconscionability re- 
sulting from improprieties in contract formation 
(such as oral misrepresentations or disparities in 
bargaining position) rather. than from the terms of 
the contract itself. .[Cases: Contracts .€=1. C.J.S. 
Contracts §§.;2-3, 9, 12:] ; 
“Most cases of unconscionability‘Invoive a connor a 
aly agreed that if more of one is present, ten lass of the 
er is required.” E. Allan Farnsworth, Contracts § 4.28, at 
312 (3d ed, 1999). 


substantive unconscionability. Unconscionability re- 
sulting from actual contract terms that are unduly 
harsh, commercially unreasonable, and grussly un- 
fair given the existing circumstances. [Cases: Con- 
tracts 1. C_J.S. Contracts §§ 2-3, 9, 12.] 


unconscionable (an-kon-sha-ne-bal), adj. 1. (Of a per- 
son) having no conscience; unscrupulous <an un- 

* conscionable uséd-car salesman>. 2. (Of an act or 
transaction) showing no regard for conscience; af- 
fronting the sense of justice, decency, or reasonable- 
ness <the contract is void as unconscionable>. Cf. 
CONSCIONABLE. [Cases: Contracts 1. C.J.S. Contracts 
§§ 2-3, 9, 12.] ; ; 


unconscionable zzreement. See AGREEMENT. 
unconscionable bargain. See unconscionable agreement 
under AGREEMENT. 


unconscionable contract. See unconscionable agreement 
under AUREEMENT. : 


unconscious, adj. Without awareness; not couscious. @ 
A person who commits a criminal act while uncon- 
scious may be relieved from liability for the act. 

unconsciousness defense. 'See AUTOMATISM. 

uiunstitutional, adj. Contrary to’ or in conflict with a 
constitution;*esp. the US. Constitution <the law is 
unconstitutional because‘it. violates the First Amend- 
ment’s free-speech guarantee>. Cf. NONCONSTITU- 
TIONAL. 


unconstitutional-conditions doctrine. Constitutional 
law. 1. The rule that the government cannot condi- 
tion a person’s receipt of a governmental benefit on 
the waiver of a constitutionally protected. right (esp. 
a right under the First Amendment). @ For example, 
a television station that receives public funds cannot 
be forced to refrain from endorsing political candi- 
dates. [Cases: Constitutional Law ¢=82(1). C.J.S. 
Constitutional Law §§ 445, 447-454, 460, 471.] 2. The 
rule that the government cannot force a defendant 
to choose between two constitutionally protected 
rights. [Cases: Criminal Law ¢=36.6.] — Also termed 
doctrine of unconstitutional conditions. 

unconstitutionally vague. See VAGUE. 


uncontestable clause. See INCONTESTABILITY CLAUSE. 


underinsured-motorist coverage 


uncontested divorce. See DIVORCE. 

uncontested hearing. See HEARING. 

uncontrollable, adj. Incapable of being controlled. 
uncontrollable impulse. See IMPULSE. 


uncontrolled-securities-offering distribution. See se- 
curities-offering distribution (2) under DISTRIBUTION. 


uncopyrightable, adj. (Of a work) ineligible for copy- 
right protection either because the work lacks origi- 
nality or because it is an idea, concept, process, or 
other abstraction that is not included in one of the 
eight. covered classifications of:copyrightable works. 
17 USCA §§ 101-106. [Cases::Copyrights and Intel- 
lectual Property 4. C.J.S. Copyrights and Intellectual 
Property §§ 9-10, 16.] oth, 

uncore prist (on[g}-kor prist),“[Law French “still 
ready”] Hist. A plea by which a party alleges readi- 
ness to pay or perform what is justly demanded. 
“Yet sometimes, after tender and refusal of a debt, if the 
creditor Megheeayranipe ear aaliped an action, it tie GabL ahd 
plead the tender; adding, that ... he sil ready. uncore 
, to discharge it ...." 3 William Blackstone, ne 

taries on the Laws of England 303 (1768). 


uncorrectability defense. Patents. An affirmative de- 
_ fense in an infringement suit, established by showing 
(1) that a coinventor’s name was omitted from a 
poe and (2) that the patent cannot be corrected 
ecause the named coinventor acted with deceptive 
intent. [Cases: Patents €283(1). CJ.S. Patents 
§§ 436-439.] 


uncounseled, adj. Without the benefit or participation 
of legal counsel <an uncounseled conviction> <an 


uncounseled defendant>. 
uncovered option. See naked option under OPprTion. 


UNCRC. abbr. UNITED NATIONS CONVENTION ON THE 
RIGHTS OF THE CHILD. ; : 

unde nihil habet (an-dee ni-hil hay-bot). (Law Latin 
“whereof she has nothing”] Hist. A writ of dower for 
a widow where no dower had been assigned to her 
within the timeallowed.by law. «:: . 

undercapitalization. See CAPITALIZATION. 

undercover agent. See.AGENT.. “i 


undercurrent of surface streani.’Water that moves 
slowly through the.ted of a stteam or the lands 
under or immediately adjacent to the gtream. @ This 
water is considered part of the surface stream. — 
Also termed underflow of surface stream. 


underdeveloped country. See DEVELOPING COUNTRY. 


underflow of surface stream. See UNDERCURRENT OF 
SURFACE STREAM. 


underground economy. See SHADOW ECONOMY. 
underground recording. See BOOTLEG RECORDING (1). 


underinsurance. An agreement to indemnify against 
property damage up to a certain amount but for less 
than the property's full value. 


underinsured-motorist coverage. Insurance that pays 
for losses causcd by a driver who negligentl & - 
ages the insured but does not have enough liability 
insurance to cover the damages. Cf. UNINSURED-MO- 


underlease. 


TORIST COVERAGE. [Cases: Insurance 2772, 2787. 
C.J.S. Insurance §§ 1647, 1650, 1653, 1657.] 


underlease. See SUBLEASE. 
underlessor. See SUBLESSOR. 


under one’s hand. (Of a person's signature) affixed 
manually, as opposed to printed or stamped. 


under protest. See PROTEST (3). 


Undersecretary of Commerce for Intellectual Prop- 
erty. See DIRECTOR OF THE UNITED STATES PATENT AND 
‘TRADEMARK OFFICE. 


undersheriff. See deputy sheriff under SHERIFF. 


pesca pean n whose name is signed at the 

end of a document <the undersigned agrees to the 
aforementioned, terms and conditions>. 

understand, vb...To 
know <the testator 
signing>. 

understanding, n. 1. The process of comprehending; 
the act of a person who understands somestiitie 3 

. One's personal interpretation of an event or occur- 
rence. 8, An agreement, esp. of an implied or tacit 
nature. 


under submission. Being considered by the court; 
under advisement <the case was under suomission 
.in the court of appeals for more than’ two years>. 


undertake, vb. 1. To take on an obligation or task <he 
has undertaken to chair the committee on legal aid 
for the homeless>. 2. To give a formal promise; 
guarantee <the merchant undertook that the goods 
were waterproof>. 3. To act as surety for (another); 
to make oneself responsible for (a m, fact, or 
the like) <her husband undertook for her appear- 
ance in court>. [Cases: Undertakings 1. C.J.S. 
Undertakings § 1.] - 


»prehend the meaning of; to 
not understand what he was 


undertaking, n. 1. A promise, pledge, or engagement. 
(Cases: Undertakings @>1. C].S° Undertakings § 1. 
2. A bail bond. [Cases: Bail €=54. C.J.S. Bail; Release 
and Detention Pending Proceedings §§ 93, 106.] 


undertenant. See SUBLESSEE. 


under the influence. (Of a driver, pilot, etc.) deprived 
of clearness of'xfind and- self-control because of 
drugs or alcohol*'Sée DRIVING UNDER THE INFLUENCE. 
{Cases: Automobiles 332. -C.J.S. Motor Vehicles 
§§ 1382-1894.} +7... . wo, 

Undertreasurer of England. Hist. An officer immedi- 
ately subordinate to the Lord High Treasurer. 


undertutor. See TUTOR. 


underwriter. 1. INSURER. 2. One who buys stock from 
the issuer with an intent to resell it to the public; a 
person or entity, esp. an investment banker, who 
guarantees the sale of newly issued securities by 
purchasing all or part of the shares for resale to the 
public. (Cases: Securities Regulation ¢°11.18, 60.31. 
C.J.S. Securities Regulation §§ 69, 71, 199.) 
Bish inguranioe practices. When insuring thelr cargo ship- 
Trance . 8 
S would seek out investors to insure thelr property. The 
insurers would add their a dey and would write their 
mames under those of the shipper; hence the term ‘under- 
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writers.’ Both in terms of the insurance industry and the 

ed significantly cine. its Ipeaption: Thomas re n 

The Law of Securities Regulation § 2.1, at 67 (2d ed. 1894). 
chartered life underwriter. An underwriter who 
has satisfied the requirements set forth by The 
American College (formerly The American College 
of Life Underwriters) to be designated a life insur- 
ance underwriter. — Abbr. CLU. 


insurance underwriter. 1. INSURER. — Also termed 
writer. 2. An insurance-company employee who is 
responsible for determining whether to issue a 
policy and the amount to charge for the coverage 
provided. [Cases: Insurance €>1515.] 


2. 1. The act of assuming a risk by 
insuring it; the insurance of life or fy get 6 See In- 
pee: [oees sear atee Prygee yee. 4 act of 
‘agreeing ‘to buy all-or part.of a new issue of securi- 

_ ties: to be offered for publi sale. [Gases: Securities 
‘Regulation 11.18, 60.31: 'C_J.S. Séétivities Regulation 
§§ 69, 71, 199.] — underwrite, vb. ~ 

best-efforts u iting. Underwriting in which 
an investment banker agrees to direct, but not 
guarantee, the public sale of the issuer's securities. 
@ The underwriter, or selling group, sells the 
securities as agent for the issuer, and any unsold 
securities are never issued. 
firm-commitment underwriting. Underwriting in 
which the underwriter agrees to buy all the shares 
to be issued and remain financially responsible for 
any securities not purchased. © The underwriter, 
or underwriting group, buys the securities from 
the issuer and resells them as principal. In this 
type of underwriting, securities that cannot be sold 
to the public are owned by the underwriter, and 
the issuer is paid for those securities as well as the 
others. 
standby iting. Underwriting in which the 
underwriter agrees, for a fee, to buy from the 
issuer any unsold shares remaining after the pub- 
lic offering. — Also termed strict underwriting. 
underwriting agreement. See AGREEMENT. 

underwriting spread. See sPREAD (4). 

undesirable discharge. See DISCHARGE (6). 

unde vi (on-dee. v1).. [Latin]: Roman lei A praetorian 
. interdict allowing-one who.was violently dispossessed 


' of a thing to recover it. .- 
undigested offering. See OFFERING. 

undisclosed agency. See AGENCY (1). 
undisclosed principal. See priNCIPAL (1). 


undisputed, adj. Not questioned or challenged; un- 


contested. 
undisputed fact. See FACT. 
undistributed-earnings tax. See accumulated-earnings 
tax under Tax. 


undistributed profit. See retained earnings under EARN- 
INGS. : 


undivided interest. See INTEREST (2). 


undivided profit. See accumulated profit under PROFIT 
(1). 
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undivided right. See undivided interest under INTEREST 
@). 


undivided title. See undivided interest under INTEREST 
(2). 


undocumented alien. See illegal alien under ALIEN. . 


undue, adj. 1. Archaic. Not yet owed; not currently 
payable <an undue debt>. 2. Excessive or unwar- 
ranted <undue burden> <undue influence>. — 
unduly, adv. 


undue-breadth rejection. See REJECTION. _ 
undue burden, n. See BURDEN. 


undue-burden: test. Constitutional law. The Supreme 
Court test stating that a-law regulating abortion will 
be struck down if it places a substantial obstacle in 
the path of.a;woman’s right to obtain an abortion. @ 
This test replaced the “trimester analysis,” set forth 
in Roe v. Wade, in which the state’s ability to restrict 
abortion increased after each trimester of pregnan- 
cy. Planned Parenthood of Southeastern Pa. v. Casey, 505 
U.S. 833, 112 S.Ct. 2791 (1992). [Cases: Abortion 
and Birth Control €0.5, 1.30. C.J.S. Abortion and 
Birth Control; Family Planning § 9.] 


‘undue experimentation. Patents. An unreasonable 
amount of research and testing that would be re- 
quired for a person skilled in the appropriate art to 
make and work an invention from the specification 
in the patent application. @ If undue experimenta- 
tion would be required, the application fails the 
embodiment requirement of 35 USCA § 112. See 
WANDS Test. [Cases: Patents €@99. C.J.S. Patents 
§ 139.] 


undue hardship. See HARDSHIP. 


undue influence. 1. The improper use of power or 
trust in a way that deprives a person of free will and 
substitutes another’s objective. @ Consent to a con- 
tract, transaction, or relationship or to conduct is 
voidable if the consent is obtained through undue 
influence. — Also termed implied coercion; moral coer- 
cion. [Cases: Contracts 96. C.J.S. Contracts §§ 4, 
136, 139-140,.187, 189-194] 
“Undue influence is unfair persuasion of a party who is 
under the domination of the’ person exercising the 
sion or who-by virtue of: between 


inconsistent with fs 
Contracts § 177(1) (1978). -“‘~ 
“When at the tum of the twentieth century, the common law 
doctrine of duress was to provi lef for coer- 


of Contracts § 9, at 351-62 (3d ed . 
1987) ; 
2. Wills & estates. Coercion that destroys a testator’s 
free will and substitutes another's objectives in its 
‘place. © When a beneficiary actively procures the 
execution of a will, a presumption of undue influ- 
ence may be raised, based on the confidential rela- 
tionship between the influencer and the person 
influenced. — Also termed improper influence; (for- 


unfair competition 


merly, in both senses) tion. See COERCION; DU- 
ress. (Cases: Wills @7154. C.J.S. Wills § 345.] 


undue multiplicity of claims. See AGGREGATION OF 
CLAIMS. 


undue-multiplicity-of-claims rejection. See REJECTION. 

undue prejudice. See prejuDICE. 

unduly dangerous conduct. See unreasonably dangerous 
conduct under CONDUCT. 

undutiful will. See unnatural will under wit. 

unearned income. See INCOME. 

unearned increment. See INCREMENT. 

unearned interest. Seé INTEREST (8). 

unearned premium. See PREMIUM (1). 

unearned-premium reserve. See RESERVE. 

unearned surplus. See surPLus. 

gion, rater peas The state or condition of being un- 
employed. 

from & di tr the demeiel Gora panioaey’ prod 
uct or service. 

unemployment compensation. See unemployment insur- 
ance under INSURANCE; COMPENSATION. 

unemployment insurance. See INSURANCE. 

unemployment tax. See TAX. 

unenacted law. See Law. 

unencumbered (en-in-kom-berd), adj.. Without any 
burdens or impediments <unencumbered title to 
property>. 

unenforceable, adj. (Of a contract) valid but incapable 
of being enforced. Cf. voip; vorpaBLe. [Cases: Con- 


tracts €°138(1). C.J.S. Contracts §§ 280-281, 283-_ 
284, 290, 292, 200.] ‘ 


unenforceable contract. See CONTRACT. - 

UNEP. abbr. UNITED NATIONS ENVIRONMENT PROGRAMME. 

unequal, adj. Not equal:in some respect; uneven <un- 
equal treatment under. the law>. :;. 

unequivocal - (en-i-kwiv-a-kel), dj" Unambiguous; 
clear; free from uncertainty. 

unerring (on-er-ing also on-er-ing), adj. Incapable of 
error; infallible. ° 


UNESCO. abbr. UNITED NATIONS EDUCATIONAL, SCIENTIFIC, 
AND CULTURAL ORGANIZATION. 


unessential mistake. See MISTAKE. 


unethical, adj. Not in conformity with moral norms or 
standards of professional conduct. See LEGAL ETHICS. 


unexpected, adj. Happening without warning; not 
expected. 


unfair competition. 1. Dishonest or fraudulent rivalry 
in trade and commerce; esp., the practice of endeav- 
oring to pass off one’s own goods or products in the 
market for those of another by means of imitating or 
counterfeiting the name, brand, size, shape, or other 
distinctive characteristic of the article or its packag- 
ing. [Cases: Trade Regulation 403. C.].S. Trade- 


unfair hearing 


Marks, Trade-Names, and Unfair Competition § 98.] 2. 
The body of law encoinpassing various business and 
privacy torts, all gene based on deceitful trade 
practices, including passing off, false advertising, 


commercial disparagement, and misappropriation. 
‘The tegal of unfair com nis a devel 
sy rea Rae ey Spe 
tion and T 6 (1928). 
unfair hearing. See HEARING. 


unfair labor acre Any conduct prohibited by state 
or federal law governing the relations among em- 
ployers, employees, and labor organizations. @ Ex- 
— of ir labor practices by an employer 
include (1} interfering with protected employee 
rights, such as the right to self-organization, (2) 
ee employees for. union-related 


activities, (3) g against employees ‘who have 


invoked their rights, and (4) refusing to engage’ in: 


collective iagrh cgi Examples of unfair labor prac- 

tices by a labor organization include causing an 

employer to discriminate against an employee, en- 

gaging in an ray oe strike or boycott, causing an 

employer to pay for work not to be performed (i.e., 

. featherbedding), and refusing to engage in coilective 

ining. 29 USCA. §§ 151-169. (Cases: Labor Re- 

lations @361-396. C.J.S. Labor Relations §§ 153- 
154, 159-160, 318, 328-401, 521.} 


unfair persuasion. Contracts. A of undue influ- 
_ence in which a stronger party achieves a result by 
means that seriously impair the weaker party's free 
and competent exercise of judgment. @ Unfair per- 
suasion is a lesser form of undue influence than 
duress and misrepresentation. The two lage! fac- 
tors to be considered are the unavailability of inde- 
pendent advice and the susceptibility of the person 
persuaded. See UNDUE INFLUENCE (1). [Cases: Con- 
tracts €96. C.J.S. Contracts §§ 4, 136, 139-140, 187, 
189-194.] 

unfair rise. A situation in which a party, havin 
had a ote of some action or profited Srdence 
is unprepared to answer or refute it. 


unfair trade. An inequitable business practice; esp., 
the act or an instance of a competitor's repeating of 
words in a way that conveys a misrepresentation that 
materially injures..the person who first used the, 
words, by appropriating credit of some kind earned 
by the first user.[Cases: Trade Regulation €862:1.] 

Unfair Trade Practices‘ and Consumer Protection 
Law. A model statute patterned on the Federal 
Trade Commission Act and proposed by the FTC in 
1967 for adoption by the states; a state law providing 
consumer-protection remedies, including private 
causes of action, for deceptive trade practices and 
false advertising. @ The Act gives the state attorney 
general power to regulate unfair and deceptive 
trade practices. It also gives consumers a right to sue 
offenders directly. — Also termed Little FTC Act. — 
Abbr. UTPCPL. 


unfinished business, See BUSINESS. 
unfinished business and general orders. See BUSINESS. 


unfit, adj. 1. Unsuitable; not adapted or qualified for a 
- particular use or service <the buyer returned the 
unfit goods to the seller and asked for a refund>. 
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[Cases: Contracts €°312(5); Sales @°284(1). C.J.S. 
Contracts § 562; Sales §§ 251, 253, 257.) 2. Famsly 
law. Morally unqualified; incompetent <the judge 
found the mother unfit and so found that awarding 
custody of the child to the father was in the child's 
best interests>. [Cases: Child Custody €32; Infants 
@154.1-159. C.J.S. Infants §§ 31, 36-40, 43-44, 
51-52, 55, 62.) 


unfitness of a parent. Family law. A parent's failure to 
exhibit a reasonable concern for, interest in, or 
responsibility for a child's welfare. © Regardless of 
the specific ground for an allegation of unfitness, a 
court considers the parent's actions and the circum- 
stances surrounding the conduct in deciding wheth- 
er unfitness has been demonstrated. 


unforeseen, adj. Not foreseen; not expected <unfore- 


seen.circumstances>. 


unfriendly suitor. Sée corr ATE RAIDER. 


unhandsome dealing. Archaic. See sHAK"PRACTICE. 
unharmed, adj. Not injured or damaged. 
unica taxatio (yoo-ne-ke tak-say-shee-oh). [Law Latin 
“a single taxation”) Hist. The practice of having the 
jury assess damages against a defaulting defendant 
as well as a defendant who contests the case. 
unico contextu (yoo-ni-koh ken-teks-t[y]oo). [Law Lat- 
in) Hist. In one connection. © The phrase aj d 
in reference to that which was accomplished. by the 
same act or by different acts performed at the same 
time. 
“When there are more parties than one to a deed, it is not 
essential to the validity of its execution that they should 
bscribe unico contextu for them 


su — Le., itis not necessary 
to subscribe at the same time and place. But where (as was 
formerly sul for a person who 


required) lbscribed v 
could not write, it was necessary that they should subscribe 
unico contextu at the same time and place, and before the 
tuned wo John Trayner, Trayner’s Latin Maxims 611 


unifactoral obligation. See OBLIGATION. 

unified bar. See integrated bar under Bar. 

unified credit. See unified estate-and-gift tax credit un- 
der TAX CREDIT. 

unified estate-and-gift tax. See unified transfer tax un- 
der TAX. 3: “ 


unified estate-and-gift tax credit. See-TAX- CREDIT. 
unified family court. See court. ot. 


uniform, adj. Characterized by a lack of variation; 
identical or consistent. 

Uniform Adoption Act. A 1994 model statute aimed 
at achieving uniformity in adoption laws. @ The 
current version of the UAA was promulgated in 
1994 by the National Conference of Commissioners 
on Uniform State Laws. State adoption of the Uni- 
form Adoption Act has been largely unsuccessful. 
Earlier versions, in 1953 and 1971, were amended 
many times but were enacted in only a few states. — 
Abbr. UAA. 


Uniform Anatomical Gift Act. A 1968 model statute 


that created protocols that govern the giving and 
receiving of anatomical gifts. @ Under the Act, a 
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person may donate all or part of one’s own body for 
purposes of transplantation, therapy, research, or 
education. The original Act has been adopted in 
some form in all 50 states. It was revised in 1987, 


and the revised version has been adopted in some. 


form in at least 22 states. — Abbr. UAGA. 


Uniform Child Custody Jurisdiction Act. A 1968 
model statute that sets out a standard (based on the 
child’s residence in and connections with the state) 
by which a state court determines whether it has 
jurisdiction over a particular child-custody matter or 
whether it must recognize a custody decree issued by 
another state‘s : 

urisdiction’Act was replaced in 1997 by the Uni- 
form Child “Custody Jurisdiction and Enforcement 
Act. — Abbix'UCCJA. ‘Sée Home ‘state. Cf. PARENTAL 
KIDNAPPING:PREVENTION ACT; ‘UNIFORM CHILD CUSTODY JU- 
RISDICTION AND ENFORCEMENT ACT. [Cases: Child Custo- 
dy €730-753.] 


Uniform Child Custody Jurisdiction and Enforce- 
ment Act. A 1997 model statute that provides uni- 
form methods of expedited interstate Speen and 
visitation orders. © This Act was promulgated as a 
successor to the Uniform Child Custody Jurisdiction 
Act. The UCCJEA brings the Uniform Child Custo- 
dy asda Act into conformity with the Parental 

idnapping Prevention Act and the Violence 
Against Women Act. The Act revises child-custody 
jurisdiction, Bing clearer standards for original ju- 
risdiction and a standard for continuing jurisdiction. 
The Act also provides a remedial process for enforc- 
ing interstate child custody and visitation. — Abbr. 
UCCJEA. Cf. UNIFORM CHILD CUSTODY JURISDICTION 
ACT. - 

Uniform Code of Military Justice. 1. coDE OF MILITARY 
Justice. 2. A model code promulgated by the Nation- 
al Conference of Commissioners on Uniform State 
Laws to govern state military forces when not in 
federal service. 11 U.LA. 335 et seq. (1974). — 
Abbr. UCMJ. [Cases: Military Justice €@502. C.J.S. 


Military Justice § 3.) 


Uniform Commercial Code. A uniform law that gov-' 


erns commercial transactions, including sales of 
goods, secured’ transactions, and negotiable. ‘nstru- 
ments. © The,.Code has been adopted in some form 
by every state. — Abbr. UCC. [Cases: Bills and Notes 
@2; Sales $3.1; Secured Transactions €3. C.J.S. 
Bills and Notes; Letters of Credit § 4; Sales §§ 3-4; 
Secured Transactions §§ 2, 6.] 

Uniform Computer Information Transactions Act. A 
model law that regulates software licensing and com- 
puter-information transactions. © The Act draws on 
contract law and the Uniform Commercial Code to 
create a regulatory scheme for licensing, rather than 

. sales or lease, transactions. Aaone other things, 
UCITA applies to contracts for the licensing or 
purchase of software, contracts for software develop- 
ment, and contracts for access to databases through 
the Internet. It does not cover goods or services 
Rca within the scope ot the UCC. — Abbr. 


Uniform Consumer Credit Code. A uniform law de- 


signed to simplify and modernize the consumer 
credit and usury laws, to improve consumer under- 


court. © The Uniform.Child Custody. 


Uniform Divorce Recognition Act 


standing of the terms of credit transactions, to pro- 
tect consumers against unfair practices, and the like. 
@ This Code has been adopted by only a few 
states. — Abbr. UCCC; U3C. — Also termed Consum- 
er Credit Code. See CONSUMER CREDIT PROTECTION ACT. 
(Cases; Consumer Credit €°1. C.J.S. Interest and 
Usury; Consumer Credit § 2'74.} 


Uniform Controlled Substances Act. A uniform act, 
adopted by many states and the federal government, 
governing the sale, use, and distribution of drugs. 21 
USCA §§ 801 et seq. (Cases: Controlled Substances 
@4, 20.] : 

Uniform Crime Reports. A series:of annual crimino- 

. logical studies (eachentitled Crime in the United States) 
prepared by the FBI. The reports include data on 

: eight index offenses,.statistics om arrests, and infor- 
mation on offenders, crime rates, and the like. — 
Abbr. UCR. 


Uniform Customs and Practicc for Commercial Doc- 
umentary Credits. A publication of the International 
Chamber of Commerce that codifies widespread cus- 
toms of bankers and merchants relating to the me- 
chanics and operation of letters of credit. ¢ Courts 
look to this publication to ba ee and help 
pend ney primary sources of credit law, such as UCC 
Article 5. — Abbr. UCP. [Cases: Banks and Banking. 
€@ 191. CJ.S. Bills and Notes; Letters of Credit 
§§ 341-366, 368-370, 372-376.] 


Uniform Deceptive Trade Practices Act. A 1964 mod- © 
el state statute that codified many common-law intel- 
lectual-property torts, such as trademark infringe- 
ment, passing off, trade disparagement, and e 
advertising, and that provided additional consumer 
protection against other forms of commercial decep- 
tion. @ The Act provides a laundry list of prohibited 
practices, all involving misrepresentation. — Abbr. 
UDTPA. See sasy Fic AcT. (Cases: Consumer Protec- 
tion €°6. C.J.S. Credit Reporting Agencies; Consumer. 

Protection §§ 29-31, 33-39, 60-65.) 


Uniform Determination of Death Act. A 1978 model 
statute that provides a comprehensive basis for de- 
termining.death. © This.is a technical act that merely 

defines death clinically.and doesnot deal with sui- 

cide, assisted suicide, ‘or the right:to die. The Act was 


revised in 1980. It-has been adopted in almost all 


states. Le yee 

Uniform ition of Community Property at 
Death Act. A 1971 model statute devigned for non- 
community-property states to preserve the rights of 
each spouse in property that was community prop- 
erty before the spouses moved to non-community- 
property states, unless they have severed or altered 
their community-property rights. 


Uniform Division of Income for Tax Act. A 
uniform law, adopted by some states, that provides 
criteria to assist in assigning the total taxable income 
of a multistate corporation among the various 
states. — Abbr. UDITPA. [Cases: Taxation €71005. 
C.J.S. Taxation § 1719.] 


Uniform Divorce ition Act. A 1947 model 
code adopted by some states rding full-faith- 
and-credit issues that arise in divorces. — Abbr. 
ae (Cases: Divorce 351. C.J.S. Divorce §§ 769, 

| ; 


Uniform Durable Power of Attorney Act 


Uniform Durable Power of Attorney Act. A 1979 
model statute that provides a simple way for a 
person to deal with his or her property by providing 
a power of attorney that will survive after the incom- 
petence of the principal. @ The Act was revised in 
1987 and has been adopted in almost every state. 

Uniformed Services Former Spouses’ Protection Act. 
A federal statute that governs the disposition of 
military pension benefits to former spouses of per- 
sons in the armed services. 10 USCA ¢5 1401 et seq. 
© The Act permits state courts to treat military- 
retirement pay as marital property and to order 
payment of up to 50% of the retirement pay directly 
to the former spouse if the spouses were married for 
at least ten years while the employee served in the 
military. —Abbr,USFSPA.. 

Uniform Electronic .Transactions Act. A 1999. model 
law designed to, support,electronic commerce by 
providing means for fegally recognizing and-retain- 
ing electronic retords, establishing how parties can 
bind themselves in an electronic transaction, and 
providing for the use of electronic records by gov- 
ernmental agencies. © UETA covers electronic rec- 
ords and digital ny toe but applies only if all 

. pa agree to do business electronically. — Abbr. 

ETA. 


Uniform Enforcement of Foreign [eceents Act. A 
uniform state law giving the holder of a foreign 
judgment the right to levy and execute as if it were a 
domestic judgment. [Cases: \eer 814-830. 
C.J.S. Judgments §§ 965-1033. 

Uniform Fraudulent Conveyances Act. A model act 
adopted in 1918 to deal with issues arising from 
fraudulent ple it by insolvent persons. © This 
act differentiated between conduct that was pre- 
sumed fraudulent and conduct that required an 
actual intent to commit fraud. — Abbr. UFCA. 
[Cases: Fraudulent Conveyances €=2.] 


Uniform Fraudulent Transfer Act. A model act de- 
signed to bring uniformity among the states regard- 
ing the definition of, and penalties for, fraudulent 
transfers. @ This act was adopted in 1984 to replace 
the Uniform Fraudulent Conveyances Act. — Abbr. 
UFTA. [Cases: Fraudulent Conveyances €2.] — 

Uniform Gifts to Minors Act. — Abbr. UGMA. See 
UNIFORM TRANSFERS‘T0 MINORS ACT. _ : 


Uniform Health-Care:Décision Act. A 1993 .model 


statute that facilitatés and encourages:the making of | 
advance directivesx:— Abbr. UHCDA. See ADVANCE - 


DIRECTIVE; LIVING WILL. 


Uniform Interstate Family Support Act. A 1992 mod- 
el statute establishing a one-order system by which 
an alimony or child-support decree issued by one 
state can be enforced against a former spouse who 
resides in another state. @ This statute has been 

aoe in every state and is the basis of jurisdiction 

in child-support suits. The purpose of the Act is to 
make the pursuit of interstate child support and 
paternity more effective, consistent, and efficient by 
coquming all states to pera recognize and 
enforce support orders issued in other states. Before 
its enactment, there was considerable disparity 
among the states in the way they handled interstate 
child-support proceedings, since each state had dif- 
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fering versions of the earlier uniform law, the Uni- 
form Reciprocal Enforcement of Support Act. The 

_Act was revised in 1996, — Abbr. UIFSA. 

Uniform Interstate Juvenile Compact. An agreement 
that regulates the treatment of juveniles who are not 
under proper supervision or control, or who have 
run away or escaped, and who are likely to endan- 
ger their own or others’ health, morals, or welfare. @ 
The Compact is-relied on by the state to transport 
juvenile runaways back to their home states: It has 
now been universally adopted in the United States, 
but not always in its entirety. — Abbr. UIJC. 


Uniformity Clause. The clause of the U.S. Constitu- 
tion requiring the uniform collection of federal tax- 

es. U.S. Const. art. I, § 8, cl. 1. [Cases: Internal 

Revenue @3022.] wae 

Uniform Juvenile Court Act. A 1968. model statute 
designed to (1) provide for the care,.protection, and 
moral, mental, and physical development of the 
children who come-under its provisions, (2) provide 
juvenile delinquents with treatment, training, and 
rehabilitation rather than criminal punishment, (3) 
attempt to keep families together unless separation 
of parents and children is necessary for the chil- 
dren’s welfare or is in the public interest, (4) provide 
a judicial procedure for a fair hearing and protec- 
tion of juvenile delinquents’ constitutional and other 
legal rights, and (5) provide simple interstate proce- 
dures to carry out 7" aarp measures cana the 
juvenile courts of different states. — Abbr. UJCA. 

uniform law. An unofficial law proposed as legislation 
for all the states to adopt exactly as written, the 
purpose being to promote greater consisten 
among the states. @ All the uniform laws are promul- 
gated a, the National Conference of Commissioners 
on Uniform State Laws. For a complete collection, 
see Uniform Laws Annotated. See uniform statute 
under sratuTe. [Cases: Statutes €>226. C.J.S. Statutes 
§§ 358~-361.] 


Uniform Law. Commissioners. See NATIONAL CONFER- 
ENCE OF COMMISSIONERS ON UNIFORM STATE LAWS. 


Uniform Limited Partnership Act. A model law pro- 
mulgated in 1916 for a ae by state legislatures 
to govern the relationship between the partners of a 
limited‘partnership..@ At‘one time it‘wWas adopted in 
all states except Louisiana. ‘The Natiéiial Conference 

of Commissioners‘on Uniform Statetfaws ‘promul- 

gated the Revised Uniform Limited Partnership Act 
(RULPA)..in .1976, and. made substantial amend- 
ments to it in- 1985. The amended RULPA has been 
adopted by most states. — Abbr. ULPA. 


Uniform Mandatory Disposition of Detainers Act. A 
1958 model statute requiring a state to timely dis- 
pose of any untried charges against a prisoner in 
that state, on the prisoner's written request. © The 
Act has been adopted by several states. See iNTER- 
STATE AGREEMENT ON DETAINERS ACT. 

Uniform Marriage and Divorce Act. A 1970 model 
statute that defines marriage and divorce. @ Exten- 
sively amended in 1973, the Act was an attempt by 
the National Conference of Commissioners on Uni- 
form State Laws to make marriage and divorce laws 
more uniform. The Act's greatest significance is that 
it introduced, as the sole ground for divorce, irrec- 
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’ oncilable differences. Although the UMDA has been 
enacted in part in only a handful of states, it has had 
an enormous impact on marriage and divorce laws 
in all states. — Abbr. UMDA. — Also termed Model 
Marriage and Divorce Act. See 1RRECONCILABLE DIFFER- 
ENCES. 


Uniform Parentage Act. A 1973 model statute that 
provides a means for determining parenthood for 

- the general welfare of the child and for assigning 
child support. © The Act abolishes distinctions be- 
tween legitimate and illegitimate status for children. 
Instead, it directs courts to determine rights and 
responsibilities based on.the existence of a parent- 
child relationship. The “Act has been adopted in all 
states. Sana an is 

Uniform Partnership Act..A 1914 model statute in- 
tended to bring uniformity to state laws governing 
general and limited partnerships. @ The Act was 
adopted by almost all the states, but has been super- 
seded in several of them by the Revised Uniform 
Partnership Act (1994). — Abbr. UPA. [Cases: Part- 
nership 351. C.J.S. Partnership § 404.] 


Uniform Premarital ents Act. A 1983 model 
statute that governs the drafting of prenuptial con- 
tracts and provides a more certain framework for 
drafting compiete and enforceable agreements. @ 
Under the UPAA, a premarital agreement must be 
in writing and signed by the parties. It becomes 
effective only upon marriage. The agreement may 
ave? the parties’ assets, support, and obligations 

uring the marriage, at death, and upon divorce. 
The UPAA has been adopted in some form in about 
one-third of the states. — Abbr. UPAA. 


Uniform Principal and Income Act. A uniform code 
adopted by some states governing allocation of prin- 
cipal and income in trusts and estates. [Cases: Execu- 
tors and Administrators €=502; Trusts €=272. C.J.S. 
Executors and Administrators § 847; Trover and Conver- 
ston § 551.] 


Uniform Probate Code. A 1969 model statute that 
modernizes the rules and doctrines governing intes- 
tate succession, probate, .and the administration of 


estates. @ It-has been .extensively amended. many 


times since 1969.and has;been enacted in a majority 
of states. — Abbr, UPC... ::. 

Uniform Prudent Investor:Act. A 1994 model statute 
that sets a standard for the acts of a trustee, adopts a 
prudent-investor standard, and prefers a modern 
pa approach to investing. © Under the: Uni- 
form Prudent Investor Act, the trustee is given sig- 
nificant power to delegate the selection of invest- 
ments. The prudent-investor standard replaces the 
prudent-person standard of investing. The portfolio 
approach provides that no investment will be viewed 
in isolation; rather, it will be viewed as part of the 
entire portfolio. Under this theory, even though an 


investor loses trust assets on an investment, if there - 


is an overall positive return, the investor will rot be 
liable to the beneficiaries. — Abbr. UPIA. See pru- 
DENT-INVESTOR RULE. 

Uniform Putative and Unkzown Fathers Act. A 1988 
model statute aimed at codifying ray ata Court 
decisions on the rights of an unwed father in rela- 
tion to his child. @ The Act deals primarily with an 


unlgeniture 


unwed father’s right to notice of a termination and 
adoption proceeding, to adjudication of paternity, to 
visitation, and to custody. -- Abbr. UPUFA. — Also 
termed Model Putative Fathers Act; Putative Fathers Act. 


Uniform Reciprocal Enforcement of Support Act. A 
1950 model statute (now superseded) that sought to 
unify the way in which interstate support matters 
were processed and the way in which one jurisdic- 
tion’s orders were given full faith and credit in 
another jurisdiction. @ This Act, which was amended 
in 1958 and 1960,.was replaced in 1997 with the 
Uniform -Interstate Family Support Act. — Abbr. 
URESA. See UNIFORM INTERSTATE FAMILY SUPPORT ACT. 
(Cases: Child Support ¢-500-510. C.J.S. Parent and 
Child §§ 175, 204-206, 246-255]: 


Uniform Simultaneous Death Act, A 1940 model stat- 
ute creating a rule that a person must survive a 
decedent by at least 120 hours in order to avoid 
disputes caused by simultaneous deaths (as in a 
common disaster) or by quickly successive deaths of 

persons between whom property or death ‘benefits 

pass on the death of one survived by the other. © In 
the absence of the 120-hour period of survival, each 
person is presumed to have survived the other for 
purposes of distributing their réspective estates. The 

Act was revised in 1993 and has been adopted in 

some form by almost every state. See COMMORIENTES. 

[Cases: Death €>5-6. C.J.S. Death §§ 6-7, 15-16] 


Uniform Status of Children of Assisted Conception 
Act. A 1988 model statute aimed at ensuring certain- 
ty of legal parentage when assisted conception has 
been used. @ The adopting state has the option of 
regulating or prohibiting contracis with surrogate 
mothers. 

uniform statute. See STATUTE. 


Uniform Trade Secrets Act. A 1979 model statute, 
now enacted by most states, defining trade secret’ - 
differently from the common law by being at once 
broader (because there is no continuous-use require- 
ment) and narrower (because information “readily 
ascertainable by proper means’ ’cannot qualify). © 
The Act has three ‘elements:"(I) the information 
must qualify as a trade secret; (2)‘it must be misap- 
‘propriated, eitherthrough wrorigful means or 

reaching a duty of confidentiality; and (3) the-own- 
er must have taken reasonable precautions to kee 
the information secret. —- Also termed Uniform Trade 
Secrets Protection Act. — Abbr. UTSA. 


Uniform Transfers to Minors Act. A 1983 model 
statute providing for the transfer of property to a 
minor and permitting a custodian who acts in a 
fiduciary capacity to manage investments and apply 
the income from the property to the minor's sup- 
port. © The Act has been adopted in most states. It 
was revised in 1986. — Abbr. UTMA. — Also termed 
Transfers to Minors Act. — Formerly also termed 
Uniform Gifts to Minors Act; Gifts to Minors Act. [Cases: 
Infants €28. C.J.S. Infants §§ 135, 143.] 

unify, vb. To cause to become one; to form into a 
single unit. . 

unigeniture (yoo-na-jen-o-chor). Archaic. The fact of 
- being an only child. 


unilateral 


unilateral (yoo-ne-lat-er-sl), adj. One-sided; relating to 
only one of two or more persons or things <unilat- 
eral mistake>. 

unilateral act. See Act (2). 


unilateral advance pricing agreement. See ADVANCE 
PRICING AGREEMENT. 


unilateral contract, See CONTRACT. 

unilateral mistake. See MISTAKE. 

unimproved land. 1. Land that has never been im- 
proved. 2. Land that was once improved but has 
now been cleared of all buildings and structures. 

unincorporated association. See ASSOCIATION (3). 

unindicted coconspirator. See COCONsPIRATOR. 

anindicted conspirator. See unindicted coconspirator un- 
der COCONSPIRATOR; : as a 

uninstructed delegate. See DELEGATE. a 

uninsured-motorist . Insurance that pays for 
the insured’s injuries and losses negligently caused 
by a driver who has no liability insurance. Cf. unpeEr- 


INSURED-MOTORIST COVERAGE. ([Cases: Insurance 
2772. C.J.S. Insurance §§ 1647, 1650, 1653.] 


unintelligible vote. See voTE (1). 
unintentional act, See act (2). © 


uninterrupted-adverse-use principle. See conTINUOUS- 
ADVERSE-USE PRINCIPLE. 


unio (yoo-nee-oh). Eccles. law. A consolidation of two 
churches into one. 


union, n. An or tion formed to negotiate with 
employers, on behalf of workers collectively, about 
job-related issues such as salary, benefits, hours, and 
working conditions. © Unions generally represent 
skilled workers in trades and crafts. — Also termed 
labor union; labor organization; organization. See TRADE 
- counci.. [Cases: r Relations €81. C.J.S. Labor 
Relations §§ 43-45.] — unionize, vb. — unionist, n. 
closed union. A union with restrictive membership 
requirements, such as high dues and long appren- 
ticeship periods. Cf. closed shop under sHop. 
company union... A union whose ‘membership is 
limited to the:employees of a single company. 2. A 
union under company domination. . . ; 
craft union. A-tinion composed of: workers in the 
same trade or‘traft, such as carpentry or plumb- 
ing, regardless of the industry in which they 
work. — Also termed horizontal union. 
federal labor union. A local union directly char- 
tered by the AFL-CIO. 


horizontal union. See craft union. 


union. A union that is not affiliated 
with a national or international union. 


industrial union. A union composed of workers in 
the same industry, such as shipbuilding or auto- 
mobile manufacturing, regardless of their particu- 
lar trade or craft. — Also termed vertical union. 
international union. A parent union with affiliates 
in other countries. 
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local union. A union that serves as the local bar- 
gaining unit for a national or international union. 
multicraft union. A union composed of workers in 
different industries. ~ 


national union. A parent union with locals in vari- 
ous parts of the United States. 
open union. A union with minimal membership 
requirements. Cf. open shop under sop. 
trade union. A union composed of workers of the 
same or of several allied trades; a craft union. 
vertical union. See industrial union. 
union certification. A determination by the National 
Labor Relations Board or a state agency that a 
particular union qualifies as the bargaining repre- 
sentative for a segment ofa companys workers — a 
bargaining unit — because it has the. support of a 
majority of the workers in the unit. — Also termed 
certification of bargaining agent; certification of labor 


union contract. See COLLECTIVE-BARGAINING AGREEMENT. 

union givebacks. See CONCESSION BARGAINING. 

Union Jack. The common name of the national flag of 
the United Kingdom, combining the national flags 
of England, Scotland, and Ireland. © The Union 
Jack was originally a small union flag flown from the 
Jack-staff at the bow of a vesscl. It ts diferent from 
the Royal Standard, which bears the royal arms and 
is the Queen's personal flag. 


union-loss clause. See MORTGAGE-LOSS CLAUSE. 


union mo: clause. See standard mortgage clause 
under MORTGAGE CLAUSE. 


union rate. See RATE. 


union-security ciause. A provision in a union contract 
intended to protect the union against employers, 


nonunion employees, and competing unions. [Cases:. 


Labor Relations €=251. C.J.S. Labor Relations §§ 10, 
230-231, 233, 235-238.] 


union shop. See sHop. 

union steward. See STEWARD (2). 

unique chattel. See CHATTEL. ye Ree 
unissued stock. SeesTock. .. : 


unit. The number. of shares,: often 100; that a given 
stock is normally traded in. wey 


unital (yoo-no-tal), adj. Of or relating to legal relations 
that exist between only two persons. Cf. MULTITAL. 

“The relations of the cestu/ que trust with the trustee are in 
or ‘unital,’ and the same is true of a contract 
and the promisor ...." William R. Anson, Princi- 

ples of the Law of Contract 326 n.1 (Arthur L. Corbin ed., 3d 

Am. ed. 1919). 


unitary business (yoo-no-ter-ee). Tax. A business that 
has subsidiaries in other states or countries and that 
calculates its state income tax by determining what 
portion of a subsidiary’s income is attributable to 
activities within the state, and paying taxes on that 
oe (Cases: Taxation ©1005. C.J.S. Taxation 


unitary state. See STATE. 
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unitary tax. See TAX. 


unitas actus (yoo-ni-tas ak-tas). [Latin] Roman law. 
Unity of action, esp. in the execution of a will, which 
must not be interrupted by any intervening act. 


unitas juris (yoo-ni-tas joor-is). [Latin] Hist. Unity of 
right. 

unit cost. See COST (1). 

unit depreciation method. See DEPRECIATION METHOD. 


unite, vb. 1. To combine or join to form a whole. 2. 
* To act in concert or in a common cause. 


United Kingdom. A country in Europe comprising 
England, S¢6tland, Walés, and Northern Ireland, 
but not thévIsle of Mart ‘or the Channel Islands. — 
Abbr. U.K": 


United Nations. An international organization estab- 
lished in 1945 to promote and ensure international 
eace and security, to promote friendly relations 
tween nations, and to contribute to resolving in- 
ternational problems related to economic, social, cul- 
-tural, and humanitarian conditions. — Abbr. U.N. 
(Cases: International Law €10.45. C.J.S. Internation- 
ai Law §§ 59-65.] 


United Nations Convention on the Rights of the 
Child. An international instrument covering chil- 
dren’s civil, political, economic, social, and cultural 
rights. ® The Convention was adopted by the United 
Nations General Assembly on November 20, 1989. 
Only afew ‘nations, including the United States, 
have not-ratifieéd the convention. — Abbr. UNCRC. 


United Nations Educational, Scientific, and Cultural 
ization. The arm of the United Nations 
charged with promoting the exchange of education- 

_ al, scientific, and cultural enterprises among nations. 
© Its Copyright Law Division administérs the Uni- 
versal Copyright Convention. — Abbr. UNESCO. 


United Nations Environment Pro e. An organi- 
zation created in 1972 to encourage education in 
and employment of environmentally sound practices 
in all nations. — Abbr. UNEP. 

United Nations ‘Treaty on ‘Principles Governing the 
Activities of States in the. Exploration and Use of 
Outér Space. See OUTER SPACE TREATY. 


United States se ogy for International Development. 
The independent federal agency that administers 
U.S. foreign-aid programs to give economic and 
humanitarian assistance to developing nations. @ 
The agency became independent by the Foreign 
Affairs and Restructuring Act of 1998, although its 
administrator is under the direct authority and for- 
eign-policy guidance of the Secretary of State. — 
Abbr. AID; USAID. 


United States Air Force. The aviation branch of the 
United States armed forces, made up of the Regular 
Air Force (standing air force), the Air Force Reserve, 

_ and the Air National Guard. @ The United States Air 
Force is under the authority of the U.S. Department 
of the Air Force. — Abbr. USAF. 


United States Arbitration Act. See FEDERAL ARBITRATION 
act. — Abbr. USAA. 


United States Commissioner 


United States Army. The land-combat and land-oper- 
ations branch of the United States armed forces. ¢ 
This branch includes supporting air- and water- 
transport services such as the Army Air Corps. The 
Army includes the Regular Army (the standing 
force), the Army Reserve, and the Army National 
Guard when in active federal service, as in time of 
war or other national emergency. The United States 
Army is under the authority of the U.S. Department 
of the Army. — Also termed land forces. — Abbr. 
USA. 


United States Attorney. A lawyer stp by the 
President to represént, under the direction of the 
Attorney General, the: federal“government in civil 
and criminal cases in a federal judicial district. — 
Abbr. USA. — Also termed United States District Attor- 
ney. Cf. DISTRICT ATTORNEY. [Cases: District and Prose- 
cuting Attorneys €=6. C.J.S. District and Prosecuting 
Attorneys §§ 46-48.] 


Assistant United States Attorney. A lawyer appoint- 
ed by the Attorney General to act under the 
direction of the United States Attorney and repre- 
sent the federal government in civil and criminal 
cases filed in federal courts. — Abbr. AUSA. 


Special Assistant to the United States Attorney. An 
’ attorney appointed by the Attorney General for a 
limited period to assist a United States Attorney in 
specific cases. 28 USCA § 543. — Abbr. SAUSA. 


United States Bankruptcy Court. See BANKRUPTCY 
COURT. 


United States Botanic Gardea. An enclosed garden on 
the U.S. Capitol grounds where plants are cultivated 
for ceremonial use, public display, and research. @ 
Many rare botanical specimens are available for 
study by students and scientists at the Garden. 


United States Claims Court. See UNITED STATES COURT . 
OF FEDERAL CLAIMS. 


United States Coast Guard. A military service and 
armed-forces branch that enforces the federal laws 
applicable to waters subject to US. jurisdiction, ad- 
ministers laws and promulyates“regulations for the 
‘safety of lives and propeity on’ waters under U.S. 
jurisdiction, carries out maritime: rescue operations, 
performs oceanographic research, and at times 
serves as a specialized branch of the Navy. © The 

Coast Guard was established in 1915. 14 USCA § 1. 

It has been part of the U.S. Department of the 

Treasury and the U.S. Department of Transporta- 

tion. Today it is part of the U.S. Department of 

Homeland Security during peacetime, and the U.S. 

een of Defense during wartime. — Abbr. 

USCG. 


United States Code. A multivolume published codifi- 


cation of federal statutory law. @ In a citation, it is 
abbreviated as USC, as in 42 USC § 1983. 


United States Code Annotated. A multivolume publi- 
cation of the complete text of the United States Code 
with historical notes, cross-references, and casenotes 
of federal and state decisions construing specific 
Code sections. — Abbr. USCA. 


United States Commissioner. See COMMISSIONER. 


United States Commission on Civil Rights 


United States Commission on Civil Rights. The agen- 
cy that compiles information about discrimination 
based on race, color, religion, sex, age, disability, or 
national origin, and about the denial of equal pro- 
tection of the laws in voting, education, ene loyment, 
and housing. © The agency makes findings and 
recommendations to Congress but has no enforce- 
‘ment power. It was established by the Civil Rights 
Act of 1957. — Abbr. CCR. 


United States Copyright Office. A branch of the 
Library of Con that is responsible for imple- 
menting federal copyright laws..@ In addition to 
processing applications for copyrights, the U.S. 
br ight Office stores deposited copyrighted mate- 
ials and issues opinions (by request) —— of 
copyright protection. Materials deposited with this 

agency are not %iltdmiatically added to the Library of 


Congress collection; a separate and direct submission . 
Office -also © 


to the Library*iiay’ be icquired. The - 
administers varieus: licensing provisions of the stat- 
ute, including collecting and distributing royalties. 
[Cases: Copyrights and Intellectual Property 
$50.30. C.J.S. Copyrights and Intellectual Property 
§§ 7,74.) j ; 

“United States court. See federal court under court. 

United States Court of Appeals. A federal appellate 
court having jurisdiction to hear cases in one of the 
13 judicial circuits of the United States (the First 
Circuit throvigh the Eleventh Circuit, plus the Dis- 


trict of Columbia Circuit and the Federal Circuit). — 


Also termed circuit court. [Cases: Federal Courts 
521.) 


United States Court of Appeals for the Armed 
Forces. The pri civilian appellate tribunal re- 
sponsible for reviewing court-martial convictions 

m all the military services. 10 USCA 
§§ 941-950. — Formerly also termed Court of Mili- 
tary Appeals. (Cases: Military Justice €°1435. C,Jj.S. 
Military Justice §§ 480-481.] 

United States Court of Ap for the Federal Cir- 
cuit. An intermediate-level appellate court with juris- 
diction to hear appeals in patent cases, various ac- 
tions against the United States to recover damages, 
cases from the U.S. Court of Federal Claims, the 
-U.S. Court-of International Trade, the U.S. Court of 


Appeals for Veteraris Claims, the Merit Systems Pro-. 


tection Board,. and..some: administrative. agencies. @ 
The Court originated .in the 1982: merger. of the 
Court of Customs,and. Patent Appeals and the U.S. 
Court of Claims (although the trial jurisdiction of 
the Court of Claims was given to a new U.S.:Claims 
Court). Among the purposes of its creation were 
ending forum-shopping in patent suits, settling dif- 
ferences in patent-law doctrines among the circuits, 
and allowing a single forum to develop the expertise 
needed to rule on complex technological questions 
that arise in patent suits. — Often shortened to 
federal circuit. — Abbr. CAFC; Fed. Cir. [Cases: Fed- 
eral Courts 7521.) 


United States Court of Appeals for Veterans Claims. 
An Article I federal appellate court that has exclusive 
jurisdiction to review decisions of the Board of Vet- 
erans Appeals. @ The Court was created in 1988 as 
the United States Court of Veterans Appeals; its 
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name was changed in 1998. Its seven judges are 
appointed by the President and cediraaed by the 
Senate; they serve 15-year terms. Appeals from its 
decisions are to the U.S. Court of Appeals for the 
Federal Circuit. 38 USCA §§ 7251 et seq. — Also 
termed United States Court of Veterans Appeass. [Cases: 
teat aaa 154. CJS. Armed Services 


United States Court of Federal Claims. A specialized 
federal court created under Article I of the Constitu- 
tion in 1982 (with the name United Siates Claims 
Court) as the successor to the Court of Claims, and 
renamed in 1992 as the United States Court of 
Federal Claims. @ It has original, nationwide juris- 
diction to render a money judgment on any claim 
against the United States founded on:the Constitu- 
tion,.a federal statute, a:federal regulation,.an ex- 
pee or implied-in-fact. contract’ with the United 

, or any other claint ‘for damiages.not sounding 
in tort. — termed Court of Clasias. — Abbr. CI. 
Ct. (Cases: Federal Courts €1071.] © : 

United States Court of International Trade. A court 
with jurisdiction over any civil action against the 
United States arising from federal laws governing 
import transactions or the a med of workers, 
firms, and communities for adjustment assistance 
under the Trade Act of 1974 (19 USCA 
§§ 2101-2495). @ Its exclusive jurisdiction also in- 
cludes actions to recover customs duties, to recover 

-on a customs bond, and tc impose certain civil 
penalties for fraud or negligence. See 28 USCA 
§§ 1581-1584. — Also termed International Trade 
Court; (formerly) U.S. Customs Court. . 


United States Court of Veterans Appeals. See UNITED 
STATES COURT OF APPEALS FOR VETERANS CLAIMS. 


United States currency. See CURRENCY. 
United States Customs Court. A court that formerly 


heard cases involving customs:and duties. @ Abol-- 


ished in 1980, its responsibilities have been taken 
over by the United States Court of International 
Trade. See UNITED STATES COURT OF INTERNATIONAL 
‘TRADE. 


United States Customs Service. An agency in the U.S. 
Dope ane of Homeland Security responsible for 
col wari import duties 6n goods, warés, and mer- 


chandise, and for enforcing “custonis“.and. related 


. Jaws. @’The Customs Service was creatr'in 1863.12 


ent of 


‘Stat. 665. It was transferréd:from thé’ 1 
Bureau of 


the Treasury in 2003. —: Also teriniec 
Customs. 


United States District Attorney. See UNITED STATES AT- 
TORNEY. 


United States District Court. A federal trial court 
having jurisdiction within its judicial district. — 
Abbr. U.S.D.C. (Cases: Federal Courts 971, 973.] 

United States Fish and Wildlife Service. A unit in the 
U.S. Department of the Interior responsible for 
managing more than 93 million acres of land and 
water consisting of more than 500 national wildlife 
refuges and thousands of small wetlands. @ It also 
administers or enforces laws relating to migratory 
birds, endan species, certain marine mammals, 
and sports fisheries. — Abbr. FWS; USFWS. . 
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United States Foreign Intelligence Surveillance 
Court. An 1} 1-judge court that hears requests from 
the Attorney General for surveillance warrants un- 
der the Foreign Intelligence Surveillance Act. © The 
Court's proceedings and records are normally closed 
to the public. Its rulings may be reviewed by the 
Foreign Intelligence Surveillance Court of Re- 
view. — Abbr. FISC. 


United States Foreign Intelligence Surveillance 
Court of Review. A panel comprising three federal 
judges appointed by the Chief Justice to review 
decisions of the United States Foreign Intelligence 
Surveillance:Gourt. @ The .Court was established in 
1978 by the:.Foreign Intelligence Surveillance Act. 


od 


‘Geological’Survey. A unit in the U.S. 
Department “of the Interior resporisible for prepar- 
ing and publishing maps, technical reports, and fact 
sheets, and for compiling information about ener; 
and mineral resources and the use and quality of the 
nation’s water resources. — Abbr. USGS. 


United States Institute of Peace. An independent 
federal institution created to develop and dissemi- 
nate knowledge about international peace and con- 
flict resolution. @ The Institute was established in 
1984. 


United States International Trade Commission. An 
independent federal agency that compiles informa- 
tion on international trade and tariffs; reports its 
findings and recommendations to the President, the 
U.S. Trade Representative, and Congressional Com- 
mittees; and conducts investigations into internation- 
al-trade relief. — Abbr. USITC. 

United States Magist:ate {odes: A federal judicial 
ofticer who hears civil and criminal pretrial matters 
and who may conduct civil trials or criminal misde- 
meanor trials. 28 USCA §§ 631-639. — Also termed 
federal magistrate; (before 1990) United States Magis- 
trate. — Sometimes also termed parajudge. (Cases: 
United States Magistrates €°11-12. CJ.S. United 
States Commissioners §§ 2~7, 13-15.] 


United States Marine Corps. The military service 
within the United States Navy whose forces are 
trained for land, sea, and.air combat. @ The United 
States wiarine: Corps is a;separate.service within the 
United States :Navy under the authority of the U.S. 
Department.of the Navy. — Abbr. USMC. 


United States Marshal. See MARSHAL. 


United States Marshals Service. The unit in the U.S. 
Popencnt of Justice responsible for protecting fed- 
eral courts and ensuring effective operation of the 

judicial system. @ U.S. marshals make arrests, serve 

court papers, and enforce court orders. 


United States Military Academy. An institution of 
higher learning in the U.S. Department of the Army 
responsible for educating and training officers for 
service in the U.S. Army. © The academy is located 
on the Hudson River in West Point, New York. — 
Abbr. USMA. — Often termed West Point. 


United States Mint. A unit in the U.S. Department of 
the Treasury responsible for producing coins to be 
used in trade and commerce, numismatic coins, gold 
and silver coins, and national medals,..@-It also 
operates the gold-storage facility at Fort Knox, Ken- 


United States Sentencing Commission 


tucky. It was formerly termed the Bureau of the 
Mint. 


United States Navy. The naval-operations branch of 
the United States armed forces, including naval avia- 
tion and the United States Marine Corps, and the 
United States Coast Guard when operating as a 
service in the Navy. © The United States Navy is 
under the authority of the U.S. Department of the 
Navy. — Abbr. USN. 


United States of America. A federal republic formed 
after the War of indepen iene and made up of 48 
conterminous states, :plus the state of Alaska and the 
District of Columbia.in North America, plus the state 
of Hawaii in the Pacific. —.Abbr. USA. [Cases: 
United States 1. C.J.S. United States §§ 2-3.] 


United States officer. See OFFICER (1. 


United States Patent and Trademark Office. The 
Department of Commerce agency that examines pat- 
ent and trademark applications, issues patents, regis- 
ters trademarks, and furnishes patent and trade- 
mark information and services to the public. — 
Abbr. PTO. — Often shortened to Patent Office; 
Trademark Office. (Cases: Patents €-97. C.J.S. Patents 
§§ 135-138, 145, 178.] 


United States person. A U.S. resident or national 
(with the exception of one living outside the United 
States who is employed by someone who is not a 
United States person), a domestic American concern, 
and any foreign subsidiary or affiliate of a domestic 
concern with operations controlled by the domestic 
concern. @ Under antiboycott regulatory controls, no 
United States person may participate in a secondary 
boycott or discrimination against Jews and others by 
members of the League of Arab States. 50 USCA 
app. § 2415(2). 

United States Postal Service. An independent estab- 
lishment in the executive branch responsible for. 
oe post offices, safeguarding and delivering 
mail, and enforcing the laws affecting the integrity 
and security of the mail. @ It was created by the 


_ Postal Reorganization Act of 1970. 39 USCA §§ 101 


et'Seq. — Abbr. USPS. ape 

United: States Reports.:The official: printed record of 
U.S. Supreme Gourt cases. @-In a citation, it is 
abbreviated as U.S.,:as-in 388-U.S:-14 (1967). [Cases: 
Reports $3. C.J.S. Reports §§ 10-13.) 


United States Secret Service. A law-enforcement 
agency in the U.S. Department of Homeland Se- 
curity responsible for providing security for the 
President, Vice President, certain other govern- 
ment officials, and visiting foreign diplomats, and 
for protecting U.S. carbate? 4 by enforcing the laws 
relating to counterfeiting, forgery, and credit-card 
fraud. @ The Service was transferred from the De- 
partment of the Treasury in 2003. — Often short- 
ened to Secret Service. (Cases: United States 734. 
C.J.S. United States §§ 162-163.] 


United States Sentencing Commission. An indepen- 
dent commission in the judicial branch of the federal 
government responsible for setting and regulating 
guidelines for crimiual sentencing in federal courts 
and for issuing policy statements about their applica- 
tion. @ The President appoints its members with the 


United States Sentencing Guidelines 


advice and consent of the Senate. It was created 
er the Sentencing Reform Act of 1984. 28 USCA 
991. 


United States Sentencing Guidelines. A detailed set of 
instructions for judges to determine appropriate 
sentences for federal crimes. — Also termed federal 


sentencing guidelines. — Abbr. USSG. 


United States Supreme Court. See surREME COURT OF 
THE UNITED STATES. 


United States Tax Court. See TAX COURT, US. 


United States Trade and Development cy. An 
independent federal agency in the executive branch 
peeponsiis i prosmoug trade between the United 
States and developing countries to create jobs.in the 
United States and:to promote economic fro in 

rer nations. :@ It was-established in 1961 as the 
rade and Develgjpment Pre and was renamed 
in 1992. — Abbr=TDA; 

United States Trade’ Representative. The top U.S. 

trade negotiator and adviser to the President on 
foreign-trade policy. @ The Cabinet-level office is 
responsible for making annual reports on nations 

- that do not act diligently to stop piracy of copyright- 
ed material. The Trade Representative holds the 
rank of ambassador. See OFFICE OF THE UNITED STATES 
TRADE REPRESENTATIVE. — Abbr. USTR. 


United States trustee. A federal offical who is ap- 
pointed by the ppg? Docs to perform admin- 
istrative tasks in the kruptcy process, such as 
a ponds bankruptcy trustees in eps 7 and 

os ove 11 cases. See TRUSTEE (2). [Cases: Bankruptcy 
@3001-3011. C.J.S. Bankruptcy §§ 194-198.] 


unities doctrine of marriage. See LEGAL-UNITIES DOC- 
TRINE. 

Uniting and Strengthening America by Providing 
-Appropriate Tools Required to Intercept and Ob- 
struct Terrorism. See USA PATRIOT ACT. 

unit-investment trust. See TRUST. 

unitization. Oil & gas. The collection of producing 
wells over a reservoir for joint operations such as 
enhanced-recovery techniques. @ Unitization is usu. 
‘carried out after primary production has begun to 
fall off substantia , in ‘order to permit efficient 

féty” operations. It is also done to 


secondary-reco 


comply with well-spacing..requirements established __|. 


‘by state. law or-régulation., Pooling; by contrast, is 
usu. associated witit'drilling a single well and operat- 
ing that well by primary-production techniques. Cf. 
POOLING. [Cases: Mines and Minerals €92.78. C.J.S. 
Mines and Minerals §§ 349, 357-359, 361, 384- 
386.] — unitize (yoo-ne-tiz), vb. 


compulsory unitization. Unitization done by order 
of a regulatory agency. — Also termed forced uniti- 


zatron. 

' forced unitization. See compulsory unitization. - 
voluntary unitization. Unitization arranged by 
agreement of the owners of mineral interests. 

unitization clause. Oil & gas. A provision in an oil- 
rea lease granting the lessee the right to unitize 
the leased premises, generally for enhanced-recov- 
ery operations. : 


- unitrust. See TRUST. : . 
units-of-output ‘depreciatioii method: 
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unit-ownership act. A state law governing condomini- 
um ownership. [Cases: Condominium @1. C,J.S. 
Estates §§ 193-195, 200, 203.] 


unit price. See price. 


unit pricing. A system in which contract items are 
priced per unit rather than on the basis of a flat 
contract price. (Cases: Contracts ¢°231(1); Sales 
77(1). CJS. Sales § 26.] 


unit rule. 1, Securities. A method of valuing securities 
by multiplying the total number of shares held b 
the sale price of one share sold on a licensed stoc’ 
exchange, ignoring all other facts about value. 2. 
A iame law. A Soavcrons rule ie lets a 
elegation’s majority cast the entire . delegation’s 


under DELEGATE. 


‘ ‘TION METHOD. 


units-of-production method. Tax. An accounting 
method in which the depreciation provision is com- 
puted at a fixed rate per product unit, based on an 
estimate of the total number of units that the prop- 
erty will produce during its service life. @ This 
method is used in the oil-and-gas ind when the 
total number of units of production (i.e., barrels in a 
reserve) can be accurately estimated. 


unity, n. 1. The fact or condition of being one in 
number; oneness. 2. At common law, a requirement 
for the creation of a joint tenancy. © The four unities 
are interest, ion, time, and title. See joint 
tenancy under Tenancy. [Cases: Joint Tenancy ¢>1, 3. 
CJ.S. Estates § he lowe Tenancy §§ 2, 4, 6-15, 
38-40.] — unitary, adj. J 


unity of interest. The requirement that all joint 
tenants’ interests must be identical in nature, ex- 
tent, and duration. — Also termed interest unity. 
(Cases: Joint Tenancy 1, 3. C.J.S. Estates § 19; 
Joint Tenancy §§ 2, 4, 6-15, 38-40.] 


unity of possession, The requirement that each 
joint tenant must be entitled A araieti of the 
whole property. — Also termed possession unity. 
[Cases: Joint Tenancy 1, 3. C.J.S. Estates § 19; 

~ Joint Tenancy §§ 2, 4, 6-15, 38-40.) = oi. 

_ unity of time. The. requirement 

.: ants’ interests must-vest:.at-the sametiiié: — Als 

- termed time unity. [Cases:. Joint Ténancy¢=1, 3. 
GIS. Estates § 19; Joint’-Tenancy §§ 2, <4, 6-15, 

8—40.] 


unity of title. The requirement that all joint ten- 
ants must acquire their interests under the same 
instrument. — Also termed title unity. (Cases: Joint 
Tenancy 1, 3. C.J.S. Estates § 19; Joint Tenanc» 
§§ 2, 4, 6-15, 38-40.] at 


unity of art. ht. The inseparable nature of 
utilitarian and functional aspects of applied art. @ 
France uses the unity-of-art approach to applied art 
and industrial design, but stops short of protecting 
Strictly utilitarian design under copyright..— Also 
termed cumulative approach. Cf. DUALITY OF ART. - 


unity of seisin (see-zin). The merging of seisin in one 
person, brought about when the person becomes 
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seised of a tract of land on which he or she already 
has an easement. [Cases: Easements €=27.-C.J.S. 
_ Easements § 123.) 


universal agency. See general agency under AGENCY (1). 
universal agent. See AGENT. 


Universal Copyright Convention. A 1952 treaty bind- 
ing signatories to give citizens of other member 
nations the same copyright protection that their own 
citizens receive. 25 U.S.T. 1341, T.1.A.S. No. 7868. @ 
Administered by the United Nations Educational, 
Scientific, and Cultural Organization, thé Conven- 
tion does-not apply between. nations that are also 
signatories “of the Berne Convention. The United 
States signed the treaty in 1955. — Abbr. UCC. 
io Copyrights and.Intellectual Property ¢=34. 

C.J.S. Copyrights and Intellectual Property §§ 21, 92.) 


“Universal Declaration of Human Rights. An interna- 


tional bill of rights proclaimed by the United Na- 


tions in December 1948, being that body’s first gen- 
eral enumeration of human Tights and fundamental 
freedoms. © The preamble states that “r ition of 


the inherent dignity and of the equal and inalienable 
rights of all members of the human family is the 
foundation of freedom, justice and peace in the 
world.” The Declaration contains a lengthy list of 

rights and fundamental freedoms. For the full text 
of the Declaration, see ieee D. [Cases: Interna- 
tional Law @10.45(1).J 

“The Universal Declaration is the first comprehensive hu- 


ternational organization. 
the pg peg trenir ne 
Pend e Declaration ranks with 
ewencwnes the Ameri 
of independence as a milestone in mankind's 
br Resco onal texnen caortiy. Its debt to all these 
egal feedom fs unmistakable." Buer- 


gen thal et cl, Intemational Human Rights Ine Nutshell 
(3d ed. 2002). 


universal defense. See real defense under DEFENSE (4). 
universal inheritance, See INHERITANCE. 


universal-inheritance rule. Wills & estates. A doctrine 
holding that an intestate estate escheats to the state 
only if the decedent leaves no surviving relatives, no 
matter how'distant. © Through the first half of the 
20th century;«this rule*»was' broadly followed in 
American jurisdictions. ‘The Uniform Probate Code 
abandons the: universal-inheritance rule and pro- 
vides that if no member of the third or a nearer 
parentela survives the decedent, the intestate. estate 
escheats to the state. — Also termed rule of universal 
inheritance. See PARENTELA. Cf. laughing heir under 
HEIR; GRADUAL METHOD. 


opyright. A 19th-century cam- 
paign in Europe to recognize a worldwide copyright 
w based on an author’s moral rights. 


“The universalist movement evolved both 


gained momentum at an 1878 Victor Hugo.” peat Poet 
stein, Intemational Copyright: (oft: Principles, Law, and Practice 


universality. 1. Equality of applicability. 2. Copyright. A 


nation’s policy or practice of protecting an artist's 


unjust enrichment 


rights in his or her creation irrespective of the 
creator's nationality or where the work was created. 
® Universality, the most generous approach to inter- 
national inte! lectual-property rights, is generally fa- 
vored in countries that treat copyright as a moral 
right. Cf. RECIPROCITY (3); NATIONAL TREATMENT. 


universal legacy. See LEGACY. 

universal legatee. See LEGATEE. 

universal life insurance. See LIFE INSURANCE. 
universal malice. See MALICE. 

‘universal partnership. See PARTNERSHIP. 
universal succession. See SUCCESSION (2). 
universal successor. See SUCCESSOR. 

universal synod. See general synod under syNop. 
universal title. See TITLE (2). 


universitas (yoo-ni-var-so-tas), n. [Latin] Roman law. A 
union of persons or ie considered as a whole; a 
corporation. — 


universitas facti (yoo-ni-vor-sa-tas fak-ti). [Law Latin] 
A pluraiity of corporeal things of the same kind 
regarded as a whole, such as a herd of cattle. 


universitas juris (yoo-ni-ver-s9-tas joor-is). {Latin) Ro- 
man €& civil law. The whole of a person's rights and 
liabilities; the totality of a person’s legal relations. 
“A universitas juris is a eaigeg of rights and duties united 
by the pgp Circumstance of their havin: ng peo “ pp 
time to some on person.” Henry S. Maine, Ancien 
148 (ith ed. 1901). 
universitas personarun (yoo-ni-vor-sa-tas, per-se-nay- 
rem). [Latin] Roman & civil law. A group of people 
that-are legally considered an entity, such as a col- 
lege or corporation. Pl. universitates personarum. 


universitas rerum (yoo-ni-var-sa-tas reer-om). [Latin] 
Roman & civil law A whole collection of things; a 
variety of individual things that are together regard- 
ed by the law as a whole. See jus RERUM. 
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coterie considered as a whole. land, A Manual 

of oman Private Law 172 (2d ed. 1953). ° 

universus (yoo-ni-vor-ses). [Latin] The whole; all to- 
gether. 


unjudicial, adj. Not becoming of or appropriate to a 
judge. [Cases: Judges €11. C.J.S. Judges §§ 29, 
0-41.) 


unjust, adj. Contrary to justice; not just. 


unjust enrichment. 1. The retention of a benefit con- 
erred by another, without offering compensation, in 
circumstances where compensation is reasonably ex- 
pected. [Cases: Implied and Constructive Contracts 
3. C.J.S. Implied and Constructive Contracts § 5.] 2. 
A benefit obtained from another, not intended as a 
gift and not legally justifiable, for which the benefi- 
ciary must make restitution or recompense. 3. The 


unlaw 


area of law dealing with unjustifiable benefits of this 
kind. 
unlaw, n. 1. A violation of law; an illegality. 2. Lawless- 
ness. 
“But lawlessness is often a superficial phenomenon and 
the peace 


‘unlaw’ altemate with times of law." 1 Frederick Pollock & 
rcogper pohly yt Bi Aang lish Law Before the 
Time of Edward | 6£ -69 (2d ed. 1898). ; : 


3. Scots law. An illegal act. 4. Scots law. A fine; a 
penalty. 

unlawful, adj. 1. Not authorized by law; illegal <in 
some Cities, Jeywalking is unlawful>. 2. Criminally 
punishable <unlawful entry>. 8. Involving moral 
turpitude <the,preacher spoke to. the, congregation 
about the unlatfil activities of gambling and drink- 
ing>. — unlawfilly, addy. a: 


violation of a civilor criminal law. 
unlawful arrest. See ARREST. 
unlawful assembly. See assemBLy. 
- unlawful condition. See CONDITION (2). 
unlawful detainer. See DETAINER. 


unlawful-detainer ing. An action to return a 
wrongfully held tenancy (as one held by a tenant 
after the lease has expired) to its owner. See unlawful 
detainer under DETAINER. [Cases: Iandlord and Ten- 
ant €287.1.] 


unlawful entry. See ENTRY (1). 
unlawful force. See FoRCcE. 
unlawful interest. See usury. 


unlawful interference with contractual relations. See 
TORTIOUS INTERFERENCE WITH CONTRACTUAL RELATIONS. 


unlawful picketing. See PickETING. 


unlawful sexual conduct with a minor. See mPaiRING 
THE MORALS OF A MINOR. 


unlawful sexual intercourse. See RAPE. 

“unless” lease. See LEASE. 

unlimited, adj. Without restriction or limitation. _ 
ee 
unliquidated claim:See cLaiM (3). . 

unliquidated damages. See DAMAGES... 

unliquidated debt. See DEBT. 

unlisted security. See SECURITY. 

unlisted stock. See unlisted security under SECURITY. 


unlivery. Maritime law. ‘The unloading of cargo at its 
’ intended destinaticn. 


unmarketable title. See TITLE (2). 
unmarried, adj. Not married; single. 
unmerchantable title. See unmarketable title under T1- 
TLE (2). : 
' unnatural offense. See sopomy. 
unnatural will. See wi... 


unlawfal act. Coliéhict that is not authorized by law; a° 
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unnavigable, adj. See INNAVIGABLE. 


unn » adj. Not required under the circum- 
stances; nou necessary. 


unnecessary hardship. See HARDSHIP (4). 


uno actu (yoo-noh ak-t[y]oo). [Latin] In a single act; by 
one and the same act. 


unoccupied, adj. 1. (Of a building) not occupied; 
vacant. 2. (Of a person) not busy; esp., unemployed. 


unofficious payment. See PAYMENT. 


unofficious will. See inofficious testament under TESTA. 
MENT. 


uno flatu (yoo-noh flay-t[yJoo). [Latin] In one breath. 
‘unpaid dividend. See DIVIDEND. _ aoe 


. Unpatenitable over art, adj. Patents. (Of an invention) 
' ineligible for: patent. protection because of obvious- 


“ness or.the lack of novelty. [Cases: Patents €16(2). 
CJ.S. Patents § 69.] 


unperfected security interest. See SECURITY INTEREST. 


unprecedented (on-pres-o-dent-id), adj. Never before 
known; without any earlier example. 


unpremeditation. The lack of premeditation. 
unprofessional conduct. See CONDUCT. 

unpublished opinion. See orinion (0). 

unqualified indorsement. See INDORSEMENT. 
unqualified opinion. See oriNION (2). 

unqualified ownership. See owNERSHIP. 

unques (en{g}-kweez), adv. (Law. French] Ever; always. 


| “nques prist (on[g)-kweez prist): [Law French] Always 


ready. © This is another form of tout temps prist. 
unrealized loss, See paper loss under Loss. 
unrealized profit. See paper profit under PROFIT (1). 
unrealized receivable. See RECEIVABLE. 


unreasonable, adj. 1. Not guided by reason; irrational 
or capricious. 2. Not supported by a valid exception 
to the warrant requirement <unreasonable search 
and seizure>. [Cases: Searches and Seizures 24. 


yy CJ.S. Searches and Seizures -§§ 14, 16, 23, 50, 58.) 


unreasonable compensation. See COMPENSATION. 

unreasonable decision. Seebecision. “* : 

unreasonable deviation. See DEVIATION. 

unreasonable refusal to submit to operation. Workers’ 
compensation. An injured employee’s refusal to submit 
to a necessary surgical procedure. @ This refusal is 
grounds for terminating the employee's workers’- 
compensation benefits. [Cases: Workers’ Compensa- 
tion €947,] 


unreasonable restraint of trade. See RESTRAINT OF 
TRADE. : 


unreasonable restraint on alienation. See RESTRAINT 
ON ALIENATION (1). 


unreasonable search. See sEARCH. 
unreasonably dangerous conduct. See CONDUCT. 
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unrebuttable, adj. Not rebuttable <an unrebuttable 


presumption>. 


unrecorded, adj. Not recorded; esp., not filed in the 
public record <unrecorded deed>. 


unregistered security. See restricted security under SECU- 
RITY. 


unrelated-business income. See INCOME. 
unrelated-business-income tax. See TAX. 


unrelated-business taxable income. See unrelated-busi- 
ness income under INCOME. 


unrelated offense. See OFFENSE (1). 
unresponsive answer. See-ANSWER (2). 


unrestricted“indorsement; See unrestrictive indorsement - 


under INDORSEMENT. 
unrestrictive indorsement. See INDORSEMENT. 
unrestrictive interpretation. See INTERPRETATION. 
unreviewable, adj. Incapable of being legally or judi- 
cially reviewed <the claim is unreviewable on ap- 
>. 


unsafe, adj. (Of a verdict or judgment) likely to be 
overturned on appeal because of a defect. 


unsatisfied-judgment fund. See ruND ()). 


unseated, adj. (Of land) vacant and neither developed 
nor cultivated. 


unseaworthy, adj. (Of a vessel) unable to withstand the 
cc of an ordinary voyage. Cf. seaworTuy. [Cases: 
hipping 80. CJ.S, Shipping §§ 177, 179-189, 
195.) 


unsecured bail bond. See BOND @). 
unsecured bond. See DEBENTURE (8). 
unsecured claim, See CLAIM (5). 
unsecured creditor. See CREDITOR. 


_unsecured debt. See DEBT. 


unsecured note. See NOTE (D. 

unskilled work. See work (1): 

unsolemn will. See WIL. _ -., 

unsolicited commercial e-mail. See spam. 

unsound, adj. 1. Not healthy; esp., not mentally well 
<unsound mind>. [Cases: Mental Health ¢=3. 
C.J.S. Insane Persons §§ 2, 6.] 2. Not firmly made; 
impaired <unsound foundation>. 3. Not valid or 
well founded <unsound argument>. 

unspeakable crime. See sopomy. 

unsworn, adj. Not sworn <an unsworn statement>. 

unsworn declaration under penalty of perjury. See 
DECLARATION (8). 


untenantable (en-ten-an-ta-bal), adj. Not capable of 
being ea a or lived in; not fit for occupancy 
<the city closed the untenantable housing project>. 
{Cases: Landlord and Tenant €125(1).] 


unthrift. Archaic. A prodigal; a spendthrift. 
untimely, adj. Not timely <an untimely answer>; at 
an inappropriate time, either too soon or too late. 


upper court 


untrue, adj. 1. (Of something said) not correct; inaccu- 
rate. 2. (Of a person) not faithful or true (to a 
standard or belief). 


unum quid (yoo-nam kwid). [Latin] Hist. One thing. © 
The phrase implied that several items (such as mova- 
bles) were, for whatever purpose, considered as one 
(e.g., a set of glasses). 

unus nullus rule (yoo-nes ral-es). [Latin “one is no- 
body” + rule] Civil law. The evidentiary principle 
that the testimony of only one witness is given no 
weight. Cf. HALF-PROOF (1). 


unusual charge. See special charge under CHARGE. 


unvalued policy. See INSURANCE POLICY. 


- unworthy, adj...Civil law. (Of an; heir) not entitled to 


inherit from a person because of a failure in a duty 
to that person. 


unwritten constitution. See CONSTITUTION. 
unwritten evidence. See EVIDENCE. 


unwritten law. Law that, although never enacted in 
the form cf a statute or ordinance, has the sanction 
of custom. ® The term traditionally includes case- 
, law. — Also termed jus non scriptum; jus ex non scripto; 
lex non scripta; jus moribus constitutum. 
“{T]he words of the court ulgatir ini 
an making the decision do sat Gaterch Gouuee the 


of law but ... the mule of law is ascertained by 


discover Meppdl gegie Nn was essential to the 
result 1, by using 


opinions are written, the authoritative rules from 
them are sometimes not written, but are ascertained by the 
use of reason, cattsing case law to be as len 


j ing classed as unwritt 
Dee ae at Dee ade cree tien a Peoicke a M,. 
Maki w Books 335 (3d 


unwritten will. See nuncupative will under WiLL. 
UPA. abbr. UNIFORM PARTNERSHIP ACT.. 
UPAA. abbr. UNIFORM PREMARITAL AGREEMENTS ACT. 


up before. Informal. In the presence of (a particular 
court or judge) <for the bat! hearing you'll come up 
before Judge Franklin>. 


UPC. abbr. UNIFORM PROBATE cope. 
up-front performance bond. See PERFORMANCE BOND. 
UPIA. abbr. uN1FORM PRUDENT INVESTOR ACT. 


UPL. abbr. Unauthorized practice of law <the state 
bar’s UPL committee>. unauthorized practice of 
law under PRACTICE oF Law. [Cases: Attorney and 
Client 11. C.J.S. Attorney and Client § 30.] 


Upper Bench. See bancus superior under BANCUS. 
upper chamber. See CHAMBER. 
upper court. See court ahove under court. 


upper estate 


upper estate. See dominant estate under ESTATE (4). 

upper management. See top management under MAN- 
AGEMENT. 

UPREIT (op-rit). See umbrella-partnership real-estate in- 
_vestment trust under REAL-ESTATE INVESTMENT TRUST. 

upset bid. See Bip (1). | 

‘upset price. See PRICE. 

‘upside. Securities. 1. An upward movement in stock 


prices. 2. The potential of an upward movement in 
stock prices. Cf. DOWNSIDE. 


upstreaming. A parent corporation’s use of a subsid- 
tary’s cash flow or anets or purposes unrelated to 
the subsidiary. (Cases: Corporations =1.5(3). C.J.S. 


upstream mergeriiste MERGER. . 

UPUFA. abbr. UNJEORM PUTATIVE AND UNKNOWN ‘FATHERS 
ACT. 

upward departure. See DEPARTURE. 


u.r. abbr. UTI ROGAS. 


-urban, adj. Of or relating to a city or town; not rural. 


urban-fear syndrome. See URBAN-SURVIVAL SYNDROME. 
Urban Mass Transit Administration. A unit in the 
. U.S. Department .of Transportation responsible for 
making grants tv ‘help states, regional and local 
governmental bodies, and public ies to acquire 
or improve capital equipment and facilities for urban 
mass-transit systems; for providing technical assis- 
tance and funds for demonstration projects; for 
making educational grants for urban mass-transit 
and training; and for ing training 
ts to mass-transit systems for training. © The 
agency also awards ts for transit operations in 

nonurban areas. — Abbr. UMTA. 


urban planning. See LAND-USE PLANNING. 
urban prefect, n. Roman law. See PRAEFECTUS URBI. 


urban-psychosis defense. See URBAN-SURVIVAL SYN- 
DROME. 


urban apt The process of redeveloping urban 
areas emolishing or repairing existing structures 
or by building nee : 
cleared in accordarice with.an overall plan. [Cases: 
Municipal Corporations €©267..C.J.S. Municipal Cor- 
porations § 957.] 5.3. : 


urban servitude. See ‘SERVITUDE (2). 


urban-survival syndrome. A self-defense theory hold-— 


ing that a defendant who uses unreasonable force 
may be acquitted if the defendant lives in a danger- 
ous environment that heightens the defendant's 
fears of injury to life or limb so much that the force 
used seemed reasonable and necessary to the defen- 
dant. — Also termed urban-survival defense; urban-fear 
syndrome; urban-psychosis defense; inner-city post-traumat- 
tc-stress defense. 

urbs (erbz), x. [Latin] Roman law. 1. A city or town. 2. 

@ city of Rome. ° 


ure (yoor). (fr. Old French oeuvre] Custom; practice; 
exercise. 


cilities on areas that have been ®: 
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URESA (yo-ree-so). abbr. UNIFORM RECIPROCAL ENFORCE- 
MENT OF SUPPORT ACT. : 

urgent deficiency bill. See deficiency bill under BiLL (8). 

Urheberrecht (oo-re-bair-reki), n. [German] AUTHOR's 
RIGHT. 

Uruguay Round. The 1994 negotiations of the Gener- 
al Agreement on Tariffs and Trade. @ The negotia- 
tions resulted in the TRIPs Agreement that estab- 
lished the World Trade Organization and made 
member nations’ patent laws more uniform. See 
TRIPS. 


USS. abbr. 1. United States. 2. UNITED STATES REPORTS. 


USA. abbr. 1. UNITED STATES OF AMERICA. 2. UNITED STATES 
ARMY. 3. UNITED STATES ATTORNEY. 

USAA. abbr. United ‘States. Arbitration:‘Act. See FEDERAL 
ARBITRATION ACT.” . fe 


: USAF. abbr. UNITED STATES AIR'FORCE. 


“A ' ’ is merely a customary or habitual practice; 
‘ c fs a practice that i etabished by general tact 
Usage’ something people are acous- 
ai ’ indicates that accus- 
tomed to do beoause ofa ganeral agreement it is the 
proper nation 22 C18 . , The Usages of the 


or — a city, a state or a larger region. A e 
among all people i the Wen oF onfy if a pace 
Se soe ges sgl , and per- 

sons in close association often devel 2s 
i throes” Rasatonart Gooond) of Cores 


219 cmt. a (1979). 
custom and usage. See CUSTOM AND USAGE. 
usage. A usage that prevails throughout a 
country or particular trade or profession; a usage 
that is not restricted to a local area. [Cases: Cus- 
toms and Usages 1. C.J.S. Customs and Usages 
§ 1) 


trade usage. A practice or method of dealing hav- 
ing such regularity of observance in a region, 
vocation, or trade that it justifies an expectation 
that it will be observed in a given transaction; a 
customary practice or set of practices relied on by 
persons conversant in, or connected with, a trade 
or business. @ While a course of performance or a 
course of dealing can be established by the parties’ 
testimony, a trade usage is usu. established by 
expert testimony. — Also termed usage of trade; 
course of trade. Cf. COURSE OF DEALING; COURSE OF PER- 
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FORMANCE. [Cases: Customs and Usages €1. C.J.S. 
- Customs and Usages § 1.] 

“The existence and scope of a usage of trade are to be 
determined as questions of fact. If a usage is embodied in a 
written trade code or similar writing the interpretation of the 
writing Is to be determined by the court as a question of 
taw. Unless otherwise agreed, a usage of trade in the 
vocation or trade in which the parties are engaged or a 
usage of trade of which they know or have reason to know 
gives meaning to or supplements or qualifies their 
ment." Restatement (Second) of Contracts § 222 (1979). 


2. See conventional custom under CUSTOM. 


USAID. abbr. UNITED STATES AGENCY FOR INTERNATIONAL 
DEVELOPMENT... 

usance (roo.sents). The time allowed’ for the payment 
of a foreign, bill of exchange, sometimes set by 
custom buf.now usu. by-law. ec 


usance credit. See time letter of credit under LETTER OF 
CREDIT. 


USA Patriot Act. A statute enacted in response to the 
terrorist attacks of September 11, 2001, giving law- 
enforcement agencies broader authority to collect 
information on suspected. terrorists, to share that 
information among domestic and foreign intelli- 
gence agencies, to make the country’s borders more 
secure, to detain suspects on new types of criminal 
charges using new criminal procedures, and to give 
the Treasury Department more authority to investi- 
gate and regulate financial institutions that partici- 
pate in foreign money-laundering. @ The title is an 
acronym of Uniting and Strengthening America by 
Providing Appropriate Tools Required to Intercept 
and Obstruct Terrorism. — Often shortened to Pa- 
triot Act. 


USC. abbr. UNITED STATES CODE. 

USCA. abbr. UNITED STATES CODE ANNOTATED. 

USCG. abbr. UNITED STATES COAST GUARD. 

USCIS. abbr. us. CITIZENSHIP AND IMMIGRATION SERVICE. 


USS. citizen. See national of the United States under Na- 
TIONAL. 


the U.S. sd ¢ tee of-Homeland Security respon- 
sible for enfdtcing the ‘hiation’s immigration laws. © 
Its functions ‘were transferred from the former Im- 
migration and. -Naturalization Service of the . U.S. 
Department of. Justice in 2003. — Abbr. USCIS. 


USDA. abbr. DEPARTMENT OF AGRICULTURE. 
U.S.D.C. abbr. UNITED STATES DISTRICT COURT. 


use (yoos), n. 1. The application or employment of 
something; esp., a bi baat ieane possession and 
employment of a thing for the purpose for which it 
is adapted, as distinguished from a possession and 
employment that is merely temporary or occasional 
<the neighbors sor irae to the city about the 
owner's use of the building as a dance club>. 


’ accessory use. Zoning. A use that is dependent on 
or pertains to a main use. [Cases: Zoning and 
Planning 301-308. C.J.S. Zoning and Land Plan- 
ning §§ 148-153.] , 


adverse use. A use without license or permission. 
Cf. ADVERSE POSSESSION. 


U.S. Citizenshijy and Immniigration Service. A unit 


use 


beneficial use. Erepery. The right to use property 
and all that makes that property desirable or 


habitable, such as light, air, and access, even if 
someone else owns the legal title to the property. 


collateral use. Intellectual property. The iegal use of a 
trademark by someone other than the trademark 
owner, whereby the other party must clearly iden- 
tify itself, the use of the trademark, and the ab- 
sence of affiliation with the trademark owner. 


conditional use. Zoning. A use of property subject 
to special controls: and conditions. @ A conditional 
use is one that is suitable to a zoning district, but 
not necessarily to every location within that dis- 
trict. — Also termed special’ exception. [Cases: Zon- 
ing and Planning €>382. C.J.S. Zoning and Land 
Planning §§ 195-197." 
conforming use. Zoning. The use of a structure or 
of he land in conformity with the uses permitted 
under the zoning classifications of a particular 
area, such as the building of a single-family dwell- 
ing in a residential zone. [Cases: Zoning and Plan- 
ing €>271.: C.J.S. Zoning and . Planning 
§ 122.) 
double use. Patents. An application of a known 
principle or process to a new use without leading 
to a new result or product. [Cases: Patents €>27. 
CJ.S. Patents § 82.] . 


exclusive use. 1. Trademarks. The right to use a 
specific mark without exception, and to prevent . 
another from using a confusingly similar mark. 
[Cases: Trade Regulation 61, 331. C..S. .Trade- 
Marks, Trade-Names, and Unfair Competition §§ 28, 
36, 71, 119.] 2. Property. The right of an adverse 
user to a property, exercised independently of any 
similar rights held by others; one. of the elements 
of a prescriptive easement. See user. [Cases: Ad- 
verse Possession 36-37; Easements €=8(4). 
C.J.S. Adverse Possession §§ 27, 55, 57; Easements 
§§ 38, 44.] 


experimental use. Paients. 1. The use or sale of an 
invention by the inventor for-:experimental pur- 


- poses. 2. A defense: tovliability"for patent infringe- 
- -ment when. the infringement*took- place only to 


satisfy curiosity o1to-complete an experiment, 
rather than for | pee (Cases: Patents. 260. 
C.J.S. Patents § 406.) . 


_ highest and best use. Real estate. In valuing proper. 
it. © 


Lge use that will generate the most profit. 

is standard is used esp. to determine the fair 
market value of property subject to eminent do- 
main. — Often shortened to best use. — Also 
termed most suitable use. [Cases: Taxation 
€=348(3).] 

incidental use. Zoning. Land use that is dependent . 
on or affiliated with the land’s primary use. [Cases: 
Zoning and Planning ¢—301-308. C.j.S. Zoning 
and Land Planning §§ 148-153.] 

most suitable use. See highest and best use. 


nonconforming use. Zoning. Land use that is imper- 
missible under current zoning restrictions but that 
is allowed because the use existed lawfully. before 
the restrictions took effect. [Cases: Zoning and 


use-based license 


Planning 321-338. C.J.S. Zoning and Land Plan- 
ning §§ 154-176.] 

pious use. The designation and actual use of prop- 
erty for ized religious or charitable ae 


poses. Cf. superstitious use. 
ular use. A person's imperfect right to enjoy 


public land. @ A popular use is not legally enforce- 


able. It is dependent on the government's will to 
allow access to the land. 


public use. 1. . The public's beneficial right 
to use property or facilities subject to condemna- 
tion. See CONDEMNATION (2). [Cases: Eminent Do- 
main 712-42. C.J.S. Eminent Domain §§ 27, 
29-55.}] 2° Patents. Any use of or offer to use a 
completed or operative invention in a nonsecret, 
natural, and ititer manner. @ A patent is inval- 
id if the invention was in public use. more than one 
hae before the patent’s application date. [Cases: 

tents 75. 'C:j-S. Patents §§ 107-109.] ... - 
“The term ‘ “use’ Is , for any use from which 
carl public not cud, eran though none comes, is 
public. , an actual public use a 

on the fivertion featu 


ent Tactics and the Law 48 (6d 6d eae oa Pe 
5 v. 

Stem, 114 F.2d 28, 31 (2d Cir. 1940)). 
reasonable use. Use of one’s property for an appro- 
riate pu: that does not unreasonably inter- 
ere with another’s use of property. See REASON- 


ABLE-USE THEORY. 


regular use. Insurance. A use that is usual, normal, 
or customary, as epposed to an occasional, special, 
-or incidental use. @ This term often appears in 
automobile-insurance policies in the definition of a 
| automobile — that is, an automobile not 
- owned by or furnished for the regular use of the 
insured. Nonowned automobiles are excluded 
from coverage under most liability policies. [Cases: 
Insurance €2657. C.J.S. Insurance . 1040.] 


s 


superstitious use. A designation or use oi property 
for religious purposes not legally recognized or 
tolerated (such as gifts either favoring au unrecog- 
nized religion or supporting the saying of prayers 
for the dead). Cf. pious use. 

2. A habitual or cOmmon practice <drug use>. 3.:A 


urpose or end served <the,tool had.several uses>. . 


P' . a2 *, + fee . 

4. A benefit or prof; esp., the right. to take profits 
from land or Pee: § Roasted” by another; the 
equitable ownership‘ of land to which another per- 
son holds the legal title <cestui que use>. See ces- 
TUL QUE USE. — use (yooz), vb. 


use. A use that would be a contingent 
remainder if it had not been limited by way of use. 
@ An example is a transfer “to A, to the use of B 
for life, with the remainder to the use of C’s 
heirs.” — Also termed future use. 


entire use. A use of property that is solely for the 
benefit of a married woman. © When used in the 
habendum of a trust deed for the benefit of a 
marriéd woman, this phrase operates to keep her 
husband from taking anything under the deed. — 
Also termed entire benefit; sole use; sole and separate 
use. 


1578 


executed use. Hist. A use that results from the 
combining of the equitable title and legal title of 
an estate, done to comply with the Statute of Uses’ 
mandate that the holder of an estate be vested 
with legal title to ensure the holder's liability for 
feudal dues. See sTATUTE OF USES. 


executory use. See springing use. 
future use. See contingent use. 


Official use. Hist. A use imposing a duty on a 
person holding legal title to an estate on behalf of 
another, such as a requirement that a feoffee to 
uses sell the estate and apportion the proceeds 
among several beneficiaries. @ The Statute of Uses 
eliminated this type of use. 


ero use. Hist. .A-. passive -use: resorted to 
“5 passage. of the Statute of Uses in 1535 to 
--gyoid.an oppressive feudal law (such:as mortmain) 


by. naming one person as-the legal-owner of prop- 


. erty while allowing another to poner property 
‘om it. 


and enjoy the benefits arising 


present use. Hist. A use that has an immediate 
existence and that is subject to the Statute of Uses. 


‘usc. A use created by implication and 
remaining with the grantor when the conveyance 
lacks consideration. ; 


secondary use. See shifting use. 

shifting use. A use arising from the occurrence of a 
certain event that terminates the preceding use. © 
In the following example, C has a shifting use that 
arises when D makes the specified payment: “to A 
for the use of B, but then to C when D: pays 
$1,000 to E.” This is a type of conditional limita- 
tion. — Also termed secondary use. See conditional 
limitation under cimrration. (Cases: Trusts €°131; 
Wills 625. C.J.S. Trover and Conversion § 241; 
Wills §§ 1314-1317, 1319.] ; 


sole and separate use. See entire use.- 


springing use. A use that arises on the occurrence 
of a future event. @ In the following example, B 
has a springing use that vests when B marries: “to 
A for the use of B when B marries.” — Also 
termed use. [Cases: Trusts .€7131; Wills 
§25. CJ.S. Trover and. Conversions§ 241; Wills 
§§ 1314-1317, 1319.) «2 es 


use-based license. See LICENSE: oS hae 

use/derivative-use immunity. See use immunity under 
IMMUNITY (8). ; 

usee. See USE PLAINTIFF. 


useful, adj. Patents. (Of an invention) having a prac- 
tical application. [Cases: Patents €=46. C.J.S. Patents 
§ 59.} 


“[MJere curiosities of invention, which do not have any 
purpose, are not useful in a patentable sense. 
pepe lagu Hoar, Patent Tactics and the Law 37 (3d 


“When poe to a machine, ‘useful’ means that the ma- 
chine will accomplish Its purpose step when applied 

. The word Is given a practical and not a specula- 
.” 60 Am. Jur. 2d Patents § 131 (1987). 


useful-article doctrine. See APPLIED-ART DOCTRINE. 
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useful life. The estimated length of time that depreci- 
able property will generate income. © Useful life is 
used to calculate depreciation and amortization de- 
ductions. —~ Also termed depreciable life. See DEPRECIA- 
‘TION METHOD. 


use immunity. See IMMUNITY (8). 


use in commerce. Trademarks. Actual use of a trade- 
mark in the sale of goods or services. © Use of a 
trademark in commerce is a prerequisite to trade- 
mark registration. This type of use fixes the trade- 
mark in a way that associates it with marketed goods 
or services, as contrasted with a token use intended 
to reserve.some right to tise the mark in the future. 
For goods,;a- mark is *tséd if commerce.‘ if. it is 
displayedon.or with “gc 
placed ondocuments related:to the goods. For ser- 
vices, a matk is used‘in*¢ommerce if it appears in 
advertising or on documents related to the services. 
In addition, the goods must be used or the services 
rendered in more than one state. Use of a trade- 
mark in interstate commerce is a prerequisite to 
federal trademark registration. (Cases: Trade Regu- 
lation 65, 153. CJ.S. Trade-Marks, Trade-Names, 
and Unfair Competition §§ 32-33.} : 


useless-gesture exception. Criminal procedure. An ex- 
ception to the knock-and-announce rule by which 
police are excused from having to announce their 
purpose before entering the premises to execute a 
warrant when it is evident from the circumstances 
that the authority and purpose of the police are 
known to-those inside. See KNOCK-AND-ANNOUNCE 
RULE. [Cases: Searches and Seizures €°54, 143.1. 
C.J.S. Searches and Seizures §§ 64-65, 195-201.] 

use plaintiff. Common-law pleading. A plaintiff for 
whom an action is brought in another's name. @ For 
example, when the use plaintiff was an assignee 
(“A”) of a chose in action and had to sue in someone 
else’s name, the assignor (“B”) would appear first on 
the petition’s title: “B for the Use of A against C.” — 
Also termed usee. (Cases: Parties 94. C.J.S. Parties 
§§ 7, 17-20.] 


user (yooz-er)...1. The exercise. or employment’ af a 
right or property <the<néighbor argued that an 


easement aruse by his continuous user over the last _ 


", 


15 years>. Cf‘NONusER. 


“user de action (yoo-zer .dak-shen). {Law French] 
The pursuing or bringing of an action. 


2. Someone who uses a thing <the stapler’s last 
user did not put it away>. 


end user. The ultimate consumer for whom a 
product is designed. 


user agreement, See POINT-AND-CLICK AGREEMENT. 


user fee. A charge assessed for the use of a particular 
item.or facility. 


Uses, Statute of. See STATUTE OF USES. 

use tax. See TAX. 

use value, See VALUE (2). 

use variance. See VARIANCE @). _ 

use zoning. See Euclidean zoning under ZONING. 


Offered. for-sale; or ° 


usucapio 


USFSPA. abbr. UNIFORMED SERVICES FORMER SPOUSES’ PRO- 
TECTION ACT. 

USFWS. abbr. UNITED STATES FISH AND WILDLIFE SERV ICE. 

USGS. abbr. UNITED STATES GEOLOGICAL SURVEY. 


usher, 2. English law. A court officer responsible for 
maintaining silence and order in some English 
courts, swearing in jurors and witnesses, and aiding 
the judge. 

USITC. abbr. UNITED STATES INTERNATIONAL TRADF. COM- 
MISSION. 


_USMA. abbr. UNITED STATES-MILITARY ACADEMY. 
US; Magistrate. See tinrTED STATES MAGISTRATE JUDGE. 


USMC. abbr. uNriED STATES MARINE CORPS. 


._ USN. abbr. UNITED STATES NAVY. °°" 


US. national. See national of the United States under Na- 
TIONAL. ; 


U.S.-owned foreign corporation. See CORPORATION. 


US. Patent and Trademark Office. See UNITED STATES 
PATENT AND TRADEMARK OFFICE. 


USPS. abbr. UNITED STATES POSTAL. SERVICE. 


= ad (as-kwee ad). [Law Latin] As far as; up to; 
until. 


usque ad coelum (as-kwee ad see-lom). [Latin] Up to 
e sky <the owner of land also owns the space 
above the surface usque ad coelum>. 


ad sententiam (as-kwee ad. sen-ten-shee-om). 
{Law Latin] Hist. Until the pronouncing of judg- 
ment. @ Executors could be granted certain powers 
only usque ad sententiam. . 
USSG. abbr. UNITED STATES SENTENCING GUIDELINES. 


USTDA. abbr. UNITED STATES TRADE AND DEVELOPMENT 
AGENCY. : . ° 


USTR. abbr. UNITED STATES TRADE REPRESENTATIVE. 


‘usual, adj. 1. Ordinary; customary. 2. Expected based 


on previous experience. 


usuary (yoo-zhoo-er-ee), n. -Civil lau:..A person who 

_. has the use (usus) of-a thing to. satisfy personal and 
family needs; a beneficiary. — ‘Also termed (in Ro- 
man law) usuarius. oe 


usucapio (yoo-ze-kay-pee-oh), n. Roman & civil law. 
The acquisition of ownership by long possession 
n in good faith; esp., the. acquisition of owner- 
ship by prescription. @ In classical law, the periods 
required were one year for movables and two for 
land. Under Justinian, the period was three years 
for movables and a minimum of ten years for land. 
See PRESCRIPTION (6). — Also termed usus (yoo-z00s); 
usucaption (yoo-ze-kap-shan); usucapion (yoo-ze-kay- 
pee-on or -on). [Cases: Adverse Possession <1. 
C.J.S. Adverse Possession §§ 2-5.] — usucapt, vb. 
Bb hd dead le in all law which the modems, in 
of its pried have been so toath gan 
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usufruct (yoo-zo-frakt), n. [fr. Latin usufructus] Roman 
& civil law. A right to use and enjoy the fruits of 
another's pre a period without damaging or 
diminishing it, although the property might natural- 
ly deteriorate over time. © In Roman law, the usu- 
fruct was considered a personal servitude, giving a‘ 
real right. In modern civil law, the owner of the 
usufruct is similar to a life tenant, and the owner of 

. the thing burdened is the naked owner. La. Civ. Code 
art. 535. Cf. HABITATION (3). — Also termed. perfect 
usufruct; usufructus, (in Scots law) liferent. [Cases: 
Estates in Property 71. C.J.S. Estates §§ 2-5, 8, 


right to the benefits of another's property; a life- 
renter. [Cases: Estates in he oe) 1. C.J.S. Estates 
§§ 2-5, 8, 15-21, 116-128, 137, 243.) 


usufructus, See USUFRUCT. 


usura (yoo-s[yloor-o or por-styJoet®). [Latin] Civil 
law. 1. Money paid for the use of money; interest. 2. 
usury. Pl. usurae (yoo-s[yJoor-ee). 


usurae centesimae (yoo-s[y]Joor-ee [or yoo-z[y]oor-ee] 
sen-tes-o-mee). [Latin] Interest at the rate of 12% 
per year (1% per month), normally the highest rate 
allowed by law. © The Romans calculated interest 


15-21, uma eee 2) i by viding the princi Star one hun- 
“Usutructus is ... using enjoying property parts, with one part being payable monthly as 
belonging’to another provided the substance of the proper- i 
formed urinate, More exact, a Unit was the a (oi-aly ; 

to Ami aly . y. usually | usura manifesta (yoo-s[yloor-o or. . yoo-z[y]oor-a] 
tute dhe propery soba donnue oh | man-e-fes-to). [Latin] Manifest or open, usury. 
ir. tt mi , but even here It Was | asura maritima: ( Joor-o [or yoo:z[y]oor-e] ma- 
: anded ihe one cf 8 ear (which | rit-e-me). [Latin] Interest; taken onia-bottomry or 
never di years. ; . : : 
usufruct a-slave or beast of | | respondentia bond, proportioned to-the risk and so 
burden, things which were not restricted by a usury law. 


usurarius (yoo-s[y]e-rair-ee-es or yoo-z[y]e-). [Law Lat- 
in] Hist. A usurer. 


| 
Gee eiyieoee fer yoo siyioorS). Ye sy : 
| 
| 
| 
} 


usufruct Premed wat R.W. Leage, Roman Private Law 

181-82 (G.H. Ziegler ed., 2d ed. 1930). . 
ps re usufruct. A usufruct established by operation 
of law, such as the right of a surviving spouse to 
propery owned hy the deceased spouse. La. Civ. 
Code art. 890. (Cases: Dower and Curtesy €1, 29; 
Executors and Administrators 176; Wills ¢=11. 
C.J.S. Dower §§ 2, 5-6, 41, 186-138; Executors and 
Administrators § 353; Wills §§ 76-87, 381.] 


uasi-usufruct. 1. A right to consume things that 
cance be used without being expended a con- 
sumed, such as mo! or food. @ Unlike a perfect 
usufruct, a quasi-usufruct actually involves altera- 
tion and diminution of the property used. — Also 
termed imperfect . 2. Louisiana law. A usu- 
fruct over cons le things, such as money or 
harvested crops. La. Civ. Code art. 538. @ The 
usufructuary the right to consume or alienate 
the consumables and, at the end of the usufruct, to 
deliver to the naked owner either the value that 
. the things had when the usufruct began or things 
of the same quantity and quality. [Cases: Executors 
‘and Administrators €176. C.J.S. Executors and Ad- 
“The “Roman jurists, therefore, would not acknowledge a - 
usufruct of money ihcugh. met desire to carry out the 


usura velata 

te). [Latin] Veiled or concealed usury. @ A creditor 
was guilty of usura velata when the creditor added 
usurious interest to the principal sum as if it were 
part of the original loan. Cf. uBI ABERAT ANIMUS FOEN- 
ERANDI. 


usurious (yoo-2z[yloor-ee-as or yoo-zhuu-ree-gs), adj. 1. 
Practicing usury <a usurious lender>.'2. Character- 
ized by usury <a usurious contract>. [Cases: Usury 
@1, 10-42. C.J.S. Interest and Usury; Consumer Credit 
§§ 2, 4, 100, 119-141, 143-144, 146, 152-155, 157.] 


usurpatio dip ar Sahay Y n. [Latin] Roman law. 
The interruption of usucapio by loss of possession or 
a lawsuit by the real owner. Pl. usurpationes (yoo- 
ser-pay-shee-oh-neez). : 

usurpation (yoo-ser-pay-shan or yoo-zer-pay-shan), 7. 
The unlawral sine and seeuinaptions ol another’s 
position, office, or authority. [Cases: Officers and 
Public Employees €°86. C.J.S. Officers and Public 
ciao § 114.] — usurp (yoo-serp or yoo-zerp), 
ub. 


usurpation of advowson (ad-vow-zon}i, Hist. An in- 
jury consisting in the absolute.ouster:or disposses- 


4 wishes of testators;- came to nize a sion of the patron from the advowson. @ This 
Quast-usufruct. For testatore, being seldom | in the happens ares a stranger, without the th ht to do 
law, would often:set. forth as legacies in their C) ppe and Mee : 
usufruct of a designated sum .... in such a case the so, presents a clerk who is installed in office. See 
person named as legatee — perinatal Begs C) ADVOWSON. ‘ ; 
acon should Bo pald out ef his own estate to the heres, | usury (yoo-zhe-ree), . 1. Historically, the lending of 
the heir of the testator. The relation here, though money with interest. 2. Today, the charging of an 
come resoblance fo he unuruc wes ely aie fer | legal rate of interest. 8. An ilegally high rate of 
owner of it; the heir had no ownership, nothing but the interest. — Also termed illegal interest; unlawful inter- 

receiving an equal amount at some future est. (Cases: Banks and Banking €181; Building and 
time.” James Hadley, Introduction to Roman Law Loan Associations €=33; Usury 1. C.J.S. Banks and 
(1881). ; Banking §§ 470, 680-681; Building and Loan Associa- 


tions, Savings and Loan Associations, and Credit Unions 
§§ 87-88, 91-97, 115; Interest and Usury; Consumer 
Credit §§ 2, 4, 100.] — usurer (yoo-zher-sr), 7. 


usury law. A law that prohibits moneylenders from 
charging illegally high interest rates. (Cases: Usury 


usufructuary (yoo-zo-frok-choo-er-ee), adj. Roman & 
civil law. Of or relating to a usufruct; of the nature of 
a usufruct. 

usufructuary, n. Roman & civil law. One having the 
right to a usufruct; specif., a person who has the 


1581 


1. CJ.S. Interest and Usury; Consumer Credit §§ 2, 4, 
100.] 


usus. (yoo-sas or yoo-zas), n. [Latin “use”] Roman law. 
1. The right to use another's property, without the 
right to the produce (fructus) of the thing. @ Usus was 
a personal servitude; it gave the holder a right in 
rem. Cf. usuFRUCT. 


“it is essentially a fraction of a usufruct, usus. without the 
fructus. In strictness, there was no - to any fruits but this 
je Usui 


was som relaxed in practice. of a house 
Hie consume the frults of the gardens in his household, 

he might not sell them, as a usufructuary ” WW. 
Buckland, A Manual of Roman Private Law 165 (2d ed. 


1953)... ; 


2. The facttial possession’ required for usucapio. 3. 
Lapse of time.by which :a:wife was brought into the 
husband’s family and under. his marital: power. See 
MANUS (1). Cf..COEMPTIO; CONFARREATIO. 
“Usus is the acquisition of over] a wif eS- 
sion and bears the same PalGeon 66 peal ptio ple Rite 
to a mancipation. A Roman citizen who bought some object 


of property and got ion of it, but not ownership, 
because he neg to go through the mancipation pre- 
scribed by jus civile, m eless become owner by 


usucapion, i.e. lapse time; thus if the object was a 
ole, continuous possession for one year made him 
dominus. in like manner, if a man lived with a.woman whom 
he treated as his wife, but whom he had not maried b 
coemptio (or confarreatio), and the cohabitation lasted with- 
out interruption for a year, then at the end of that period the 
man acquired over] the woman as his wife, she 
to him in manum ....” R.W. Leage, Roman Private 
100 (C.H. Ziegler ed., 2d ed. 1930). 


usus bellici (yoo-sas [or -zes) bel-o-s1). [Latin] Int'l law. 
Warlike objects or uses. @ This phrase refers to items 
that, though not inherently of a military nature, are 
considered contraband because they are used by a 
belligerent to support its war effort. a 


Usus Feudorum (yoo-ses [or -zes) fyoo-dor-am). See 
FEUDORUM LIBRI. 

ut currere solebat (at kar-or-ee so-lee-bat). [Latin] As it 
was wont to-run. ® This referred to the course of a 
stream. 

ut de feodo (at dee fee-a-doh or fyoo-doh). [Law Latin] 
As of fee. tpt 


uterine (yoo-ter-in), adj. Born-of‘the same mother but. 


having different fathers. 
uterine brother. See BROTHER. |. 
uterine sister. See sISTER. 


uterque (yoo-ter-kwee). [Latin] Each of two; both (con- 
sidered separately). 

uterque nostrum (yoo-tar-kwee nos-tram). See UTRUM- 
QUE NOSTRUM. 

utfangthief (ot-fang-theef). See OUTFANGTHIEF. 

ut hospites (at hos-pa-teez). [Laiin] As guests. 

uti (yoo-t), vb. [Latin] Civil law. To use. 

uti frui (yoo-ti froo-1). [Latin] Civil law. To have the 
full use and enjoyment of a thing, without damage 
to its substance. 

utilis (yoo-ta-lis), adj. [Latin] Civil law. Useful; benefi- 
cial; equitable. @ This word appeared in phrases 


such as actio utilis (ak-shee-oh yoo-te-lis), meaning 
“equitable action.” 


utility 


utilitarian-deterrence theory. The legal theory that a 
person should be punished only if it is for the good 
of society — that ts, only if the punishment would 
further the prevention of future harmful conduct. 
See hedonistic utilitarianism under uTirrarianiso. Cf. 
RETRIBUTIVISM. 


utilitarianism. The philosophical and economic doc- 
tuine that the best social policy is that which does the 
most good for the greatest number of people; esp., 
an ethical theory that judges the rightness or wrong- 
ness of actions according to the pleasure they create 
or the pain they inflict and recommending whatever 
action creates the’ greatest good for the greatest 
number. @ This is one type of consequentialism. As a 
way. of analyzing intellectual-property rights, utilitar- 
‘ianism takes the point of view. oF society rather than 
the individual inventor, author; or artist, and justi- 
fies the rights as an incentive for social and techno- 
logical progress. See CONSEQUENTIALISM. Cf. LOCKEAN 
LABOR THEORY; PERSONALITY THEORY. — utilitarian, adj. 
& n. 


hedonistic utilitarianism. The theory that the valid- 
ity of a law should be measured by determining 
the extent to which it would promote the greatest 
happiness to the greatest number of citizens. © 
This theory is found most prominently in the work 
of Jeremy Bentham, whose “Benthamite utilitar- 
ianisin” greatiy influenced iegal reform in 19th 
century Britain. Hedonistic utilitarianism generally 
maintains that pleasure is intrinsically good and 
pain intrinsically bad. Therefore, inflicting pain, as 
y punishing a criminal, is justified only if it 
results in a net increase of pleasure by deterring 
future harmful behavior. — Also termed Bentham- 
ism. See utilitarian-deterrence theory; BENTHAMITE. Cf. 
RETRIBUTIVISM. 
utiliter et equivalenter (yoo-til-o-ter et i-kwiv-a-len-tar). 
(Law Latin] Hist. Duly and with equal effect. 


utiliter impensum (yoo-til-o-tar im-pen-sem). [Latin] 
Hist. Usetully expended. 


utility. 1. The quality of serving some function that 
benefits society; meritoriousness. 2. Patents. Capacity 
to perform a function. or attain a result claimed for 
protection as intelléctual property. @ In patent law, 
utility is one of the. three basic requirements of 
patentability, the others being: nonobviousness and 
novelty. In the calculation of ‘damages for patent 
infringement, utility is the benefit or advantage of 
the patented product or process over the products 
or processes, if any, that had been used to produce 
similar results in the past. (Cases: Patents ¢>47. 
C.J.S. Patents §§ 60-62.] 


access to a lib: 

as many ions as possi- 
ble, even if many of them do not achieve better results than 
public domain technology. This liberal view of utility allows 
subs inventors access to a greater variety of previous 
technolog! ore of Ssnent mney yee Os Magee Oe ore 
or solution when employed within a different context.” Rog- 
er £. Schechter & John R. Thomas, Intellectual Property 
§ 15.1, at 316 (2003). : 


3. A business enterprise that performs essential pub- 
lic service and that is subject to governmental regu- 
lation. 


utility fund 


public utility. 1..A company that provides neces- 
services to the pub! , such as telephone lines 
and service, electricity, and water. © Most utilities 
operate as monopolies but are subject to govern- 
mental regulation. [Cases: Public Utilities €7101. 
CJS. Public ic Utilities § 2.) 2. A person, corporation, 
or other association that carries on an enterprise 
for the accommodation of the public, the members 
of which are entitled as a matter of right to use its 
facilities. 
utility fund. See MUTUAL FUND. _ 


utility model. Patents. A system of patent registration 
giving patent-like rights in some countries, usu. for a 
shorter term than a sie but with litle or no 
search required. © Utility-model patents are not 
available in the :U.S. or Great Britain, but are offered 
in Japan and many Euro) countries, including 


Germany and France. Their provisions wary greedy: 


‘They are available for machines only, 
chemicals. — Also termed petty patent; second-tier pat- 
ent; small invention; (in German) Gebrauchsmuster. 
utility patent. See PATENT (8). 
uti mos est in feudifirmis (yoo-t1 mahs est in fyoo-di- 
’ fer-mis). [Law Latin} Scots law. As is‘the custom in 
feu-holdings. 


ut infra (ot in-fro also wut). [Latin] Hist. As below. 


be stanwceed (yoo-t! pah-si-dee-tis). [Latin] 1. Int'l law. 
ne doctrine that colonial administrative boundaries 
will become international boundaries when a politi- 
cal subdivision or colony achieves independence. 2. 
Roman law. An interdict ordering the parties to a 
lawsuit to maintain the possession of real property as 
it stands pending a decision on who owns it. Cf. 
UTRUBL. 


uti rogas (yoo-ti roh-gas or -ges). [Latin] Reman law. As 
you ask. @ This was inscribed on a ballot to indicate a 
vote in favor of a bill or candidate. — Abbr. u.r. 


utitur jure auctoris (yoo-ti-ter joor-ee awk-tor-is). [Lat- 
in] Hist. He exercises the right of his predecessor in 
title. 
utitur jure communi (yoo-ti-ter joor-ee ke-myoo-n!). 
[Latin] Hist. He relies on the common law. 
utitur jure ato i-ter ‘joor-ee pri-vay-toh). 
{Latin] Hist. He relies-on his own private right. 
utitur jure suo (yoo-ti-tor joor-ee s[y]oo-oh). [Latin] 
Hist. He exercises his own right. 
“Th rcise of tights. of the. ofa ri- 
elt cannct be interiered wit, even whiete they ave 
injuridus in their effects to the adjoining property. In such 
pater ey Fpl! Sonn Trayner, Trayner's tear ie ms 
618-19 (4th ed. 1894). aries 
utlagare (ot-lag-o-ree or ot-lo-gair-ee), vb. [Law Latin] 
Hist. To put (an offender) outside the protection of 
the law. See OUTLAWRY (2). Cf. iNLAGARE. 
utlagation (ot-le-gay-shan), ». [Law Latin] Hist. The 
act of placing an offender outside the protection of 
the law; outlawry. — Also termed utlagatio. Cf. INLA- 
GATION; OUTLAWRY (2). 


utlagatus (et-lo-gay-tes), n. [Latin] Hist. An outlawed 
person; an outlaw. ana 
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utlage (ot-lahzh or -lij), n. [Law French] An outlaw. 


utlagh (et-law). [Old English] Hist. A person outside 
the protection of the biwe ai outlaw. Cf. INLAGH. 

utland (et-lend). [Old English] Hist. The outer portion 
of a lord’s demesne, used to support the lord's 
tenants. —- Also termed delantal (di-lan-tal). Cf. mn. 
LAND (2). 


utlesse. Hist. A felon’s escape from prison. 

UTMA. abbr. UNIFORM TRANSFERS TO MINORS ACT. 

utmost care. See great care under CARE. 

ut nihil ili desit (et ni-hil il-1 dee-sit). [Latin] Hist. 
That nothing may be wanting to him. 

UTPCPL. abbr. UNFAIR TRADE PRACTICES AND CONSUMER 
PROTECTION LAW. 

ut prosint ad-veritatem indagandam (et proh-sint ad 

- ‘ver-9-tay-tom in-de-gan-dem). [Law. Latin] Hist. That 
they be of service for investigating the truth. 


ut res magis valeat quam pereat (at rays [or reez or rez] 
may-jis vay-lee-at.kwam peer-ee-at). [Latin “to give 
effect to the matter rather than having it fail”}] A 
maxim of constcuction applied when alternative 
readings are possible, one of which (usu. the broader 
reading) would achieve the manifest purpose of the 
document and one of which (usu. the nar-ower 
reading) would reduce it to futility or absurdity, 
whereby the interpreter chooses the one that gives 
effect to the document's purpose. 


ut res valeat potius quam pereaé (ot rays [or reez or rez} 
vay-lee-at poh-shee-es kwam peer-ee-at). [Latin] Hist. 
That the thing may avail rather than perish; that the 
transaction may be valid rather than invalid. 


utrubi (et-re-b1), n. [Latin] Roman law. An interdict for 
maintaining the status quo of possession of movable 
property pending’ a ruling to determine its rightful 
owner. ‘® In Roman law, this interdict gave posses- 
sion of movable property to the party who had held 
it for the greater part of the previous year. Justinian 
applied the rule of uti possidetis to movables. Cf. uni 
POSSIDETIS (2). 


utrumque nostrum (yoo-trom-kwee nos-tram). [Latin] 
Each of us. © This phrase usu. appeared in bonds. 
The accusative form is ulerque nostrum.: 


UTSA. abbr. UNIFORM TRADE SECRETS ACT. 

ut supra (et s[y]oo-prea also uut). [Latin] Hist. As above. 

utter, adj. Complete; absolute; total <an utter deni- 
al>. 


utter, vb. 1. To say, express, or publish <don’t utter 
another word until your attorney is present>. 2. To 
put or send (a document) into circulation; esp., to 
circulate (a forged note) as if genuine <she uttered a 
counterfeit $50 bill at the grocery store>. [Cases: 
Counterfeiting 9; Forgery €=16. C.J.S. Counterfeit- 
ing § 5.) — utterance (for sense 1), uttering (for 
sense 2), n. 


utter bar. See OUTER BAR. 
utter barrister. See outer barrister under BARRISTER. 


uttering. The crime of presenting a false or worthless 
instrument with the intent to harm or defraud. — 
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Also termed uttering a forged instrument. See FORGERY. | uxore rapta et abducta (ok-sor-ce [also ag-zor-ee] rap- 


[Cases: False Pretenses <6; Forgery-C=16.] ta et ab-dak-ta). See DE UXORE RAPTA ET ABDUCTA. 
ut voluntas testatoris sortiatur effectum (at va-len-tas | uxorial (ak-sor-ce-al or ag-zor-), adj. Of, relating to, or 
tes-ta-tor-is- sor-shee-ay-ter i-fek-tom). [Latin] Hist. characteristic of a wife <uxorial property>. 


That the will of the testator may be effectuated. | y,oricide (ek-sor-a-sid or ag-zor-), n. 1. The murder 
uxor (ak-sor), n. [Latin] Wife. — Abbr. ux. See ET uxor. of one’s wife. 2. A man who murders his wife. Cf. 
Cf. vir. MARITICIDE. — uxoricidal, adj. 


on 


V 


v. abbr. 1. versus. 2. Volume. — Also abbreviated vol. 
3. Verb. — Also abbreviated vb. 4. (cap.) Victoria — 
the Queen of England from 1837 to 1901. 5. Vide. @ 
This Latin term, meaning “see,” is used in phrases 
such as quod vide “which see,” abbreviated q.v. 6. Voce 
(voh-see). © This Latin term means “voice.” 


VA. abbr. DEPARTMENT OF VETERANS AFFAIRS. 


vacancy, n. 1. The state or fact of a lack of occupan 
in an office, post, or piece of property. [Cases: 
Officers and Public.Employees €=55. C.J.S. Officers 


and Public Employees §§ 100-102.} 2. The time’ dur- 
ing which an office, post, c: piece of property is not | 


occupied. $. An‘ unoccupied office, post, or piece of 
property; an empty place. @ Although the term 
sometimes refers to an office or post that is tempo- 
rarily filled, the more usual reference is to an office 
or post that is unfilled even temporarily. An officer's 
-misconduct does not create a vacancy even et a 
suspension occurs; a vacancy, proper eaking, 
doe not occur until the officer is offic ly semot : 
vacancy clause. Insurance. A special indorsement al- 
lowing premises to be unoccupied beyond the peri- 
od stipulatea in the original insurance policy, so that 
the insurance remains in effect during policy exten- 
sions, often for a reduced amount. [Cases: Insurance 


€2133, 3049(5). C.J.S. Insurance §§ 419, 663-665, 


908.) ; 

vacant, adj. 1. Empty; unoccupied <a vacant office>. 
®@ Courts have sometimes distinguished vacant from 
unoccupied, holding that vacant means completely 
empty while unoccupied means not routinely charac- 
terized by the presence of human beings. 2. Abso- 
lutely free, unclaimed, and unoccupied <vacant 
land>. $. (Of an estate) abandoned; having no heir 
or claimant. — The term implies either abandon- 
ment or nonoccupancy for any purpose. 

vacantia (va-kan-sh{ee]-0). See bona -vacantia under 
BONA. 


vacantia bona (ve-kan-sh{ee]-a boh-ne). See“bona va- 


cantia under BONA. 


vacant succession. See:SUCCESSION (2). 


vacate, vb. 1. To nuillify or cancel; make void; invali- 
date <the court vacated the judgment>. Cf. over. 
RULE. 2. To surrender occupancy or possession; to 
move out or leave <the tenant vacated the premis- 
es>. 

vacatio (vo-kay-shee-oh). Civil law. Exemption; immu- 
nity; privilege; dispensation. 

vacation, n. 1. The act of vacating <vacation of the 
office> <vacation of the court's order>. 2. The 
period between one term of court and the beginning 
of the next; the space of time during which a court 
holds no sessions. [Cases: Courts 69. C.J.S. Courts 


§ 122.] © The traditional vacations in England were 
Christmas vacation, beginning December 24 and 
ending January 6; Easter vacation, beginning Good 
Friday and ending Easter Tuesday; Whitsun vaca- 
tion, beginning on the Saturday before and ending 
the Tuesday after Whitsunday (i.e., Pentecost, the 
seventh Sunday after Easter); and the long vacation, 
beginning August 13 and ending October 23. 3. 
Loosely, any time when a given court is not in 
- session. [Cases: Courts 69. C.J.S. Courts § 122.] 4. 
Eccles. law. The act or process by which a church or 
benefice becomes vacant, as on the death or resigna- 
tion of the incumbent, until a successor is appoint- 
ed. — Also.termed (in sense 4) vacatura. 


vacation barrister. See BARRISTER. 


vacatur (vo-kay-ter), n. [Law Latin “it is vacated") I. 
The act of annulling or setting aside. 2. A rule or 
order by which a proceeding is vacated. 


vacatura (vay-ke-t{y]oor-a), 2. [Latin] VACATION (4). 


vacua possessio (vak-yoo-e po-zes[h]-ee-oh). [Latin “a 
vacant possession”) Roman & civil law. Free and 
unburdened possession, which a seller mist give to a 
purchaser. 

vacuus (vak-yoo-as), adj. [Latin] Hist. Empty; void; 
vacant; unoccupied. 

vades. See vas. 


vadiare duellum (vad-ee-air-ee d[y]oo-el-om), vb. (Law 
Latin “to wage the duel”] Hist. To give pledges 
mutually for engaging in trial by combat. 


vadiare legem (vad-ee-air-ee lee-jam), vb. [Law Latin 
“to wage law”) Hist. (Of a defendant in a debt action) 
to give security to make one’s law on a day as- 
signed — that is, the defendant would pledge, upon 
giving the security, to do two things on the appoint- 
ed day in court: (1) take an oath in open court that 
the debt was not owed, and (2) bring 11 compurga- 
tors who would swear that they believed what the 
defendant said. 7 
vadiatio (vad-ee-ay-shee-oh), ‘x. [Law Latin] Hist. Wa- 
ger. Cf. InvapIATIO. Pl. vadiationes: (vad-ee-ay-shee- 
oh-neez). — : han 
vadiatio duelli (vad-ee-ay-shee-oh d[yJoo-el-1). 
[Law Latin “wager of battle”) See TRIAL BY COMBAT. 
vadiatio legis (vad-ee-ay-shee-oh lee-jis). [Law Lat- 
in “wager of law”] See WAGER OF LAW. 
vadimonium (vad-a-moh-nee-am), n. Roman law. 1. A 
guarantee (originally backed by sureties) that a liti- 
gant would appear in court. 2. A solemn promise to 
this effect. — Also termed vadimony. 
vadium (vay-dee-am), ». [Law Latin “pledge, bail, 
security”) Hist. 1. Security by a pledge of property. 
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vadium mortuum (vay-dee-om mor-choo-em). {Law 
Latin “dead pledge’ A mortgage. ® This was 
considered a “dead pledge” because an estate was 
given as security by the borrower, who granted to 
the lender the estate in fee, on the condition that if 
the money were not repaid at the specified time, 
the pledged estate would continue as the lend- 
er’s — it would be gone from, or “dead” to, the 
borrower (mortgagor). — Also termed mortuum 
vadium. See morTGaGE. [Cases: Mortgages <1. 
CJ.S. Mortgages §§ 2-6.] 

vadium vivum (vay-dee-em vi-vem). [Law Latin 
“live pledge") A living pledge, which exists when 
an estaté 4g granted until a debt is paid out of ‘its 
proceeds.:;@ The pledge was so called because 
neither the,money nor the lands were lost; it was a 
“living pledge” becaisée the profits of the land 
were constantly paying off ‘the debt. — Also 
termed vivum vadium; vif-gage. 


2. Wages; salary. 


vadium ponere (vay-dee-om poh-na-ree), vb. Hist. To 
take bail for the appearance of a person in court. 


bis pono (vag-a-bond), 2. Archaic. A homeless wan- 
lerer without means of honest livelihood; VAGRANT. @ 
This term became archaic over the course of the 
20th century, as vagrants won the right not to be 
forcibly removed from cities in such cases as Papa- 
christou v. City of Jacksonville, 405 U.S. 156, 92 S.Ct. 
839 (1972). In the 1980s and 1990s, vagabonds came 
to be known as street people and homeless people, or the 
homeless. — Also termed vagabundus (vag-o-bon-das). 
Ba slong persons or vagabonds [are] ... divided into three 
» idle and disorderly persons, rogues and 
, incorrigible rogues; — all these are 
be gosiy the good order, and blemishes in the 
any m. They are therefore all punished ... rogues 
and with wierd ad imprisonment not ex- 
ceeding six months ...." 4 Willlam Blackstone, Commen- 
taries on the Laws of England 170 (1769). 


vagcbondage (vag-a-bon-dij). 1. The condition of a 
vagabond. 2. Vagabonds as a class. — Also termed 
(in sense 1) vagabondism; (in senses 1 & 2) vagabondry. 

vagabundus (vag-e-bon-das). [Law Latin] See vaca. 
BOND. ae 


vagrancy (vay-gren-see), 7.1. The state or condition’ 


of wandering .from ‘place to place without a home, 
job, or means of. na? fhe @ Vagrancy is generally’ 
considered a course of conduct or a manner of living 
rather than a single act. But under some statutes, a 
single act has been held sufficient to constitute va- 
grancy. One court held, for example, that the act of 
prowling about and creeping up on parked cars and 
their occupants at night, under circumstances sug- 
gesting an intent to commit a crime, constitutes 
vagrancy. See Smith v. Drew, 26 P.2d 1040 (Wash. 
1933). Many state laws prohibiting vagrancy have 
been declared unconstitutionally vague. — Also 
termed vagrantism. [Cases: Vagrancy €1. C.J.S. Va- 
grancy §§ °2-12, 22-27, 31-32, 35-37.] 2. An instance 
of such wandering. Cf. Lorrerinc. 


“Vagrancy Is a status resulting from misconduct and in the 
form of a socially harmful condition or mode of life which 


a ' 
reser fice Rollin M. Perkins & Ronald N. Boyce, Criminal 
Law 494 (3d ed. 1982). 


valentia agendi 


vagrant, adj. 1. Of, relating to, or characteristic of a 
vagrant; inclined to vagrancy. 2. Nomadically home- 
‘less. (Cases: Vagrancy <1. C.J.S. Vagrancy §§ 2-12, 

_ 22-27, 31-32, 35~37.] 


t, n. 1. At common law, anyone belonging to 
ie several classes of idle or disorderly persons, 
rogues, and vagabonds. 2. One who, not having a 
settled habitation, strolls from place to place; a 
homeless, idle wanderer. © The term often refers to 
one who spends time in idleness, lacking any prop- 
erty and without any visible means of support. Un- 
der some statutes, a vagrant is an offender against or 
menace to the public peace, usu. liable to become a 
public burden. [Cases: tea C.J.S. Vagran- 
cy §§ 2-12, 22-27, 31-32, 35-37:] 
vagrantism. See VAGRANCY. Sie 
e, adj. 1. Imprecise; not sharply outlined; indis- 
tinct; uncertain. 
unconstitutionally vague. 1. (Of a penal legislative 
provision) so unclear and indefinite as not to give 
a person of ordinary intelligence the opportunity 
to know what is prohibited. [Cases: Statutes €>47.] 
2. (Of a statute) pe firkrmnaed ip. gr basic 
policy matters to administrators and judges to 
such a degree as to lead to arbitrary aa discrimi- 
natory application. [Cases: Statutes €47.] 
2. (Of language) describing a distribution around a 
central norm, as opposed to a neatly bounded class; 
broadly indefinite. 3. Characterized by haziness of 
thought. . 
vague-and-indefinite rejection. See REJECTION. 
vagueness, 1. Uncertain breadth of meaning <the 
phrase “within a reasonable time” is plagued by 
vagueness — what is reasonable?>. @ Though com- 
mon in writings generally, vagueness raises due- 
process concerns if legislation does not provide fair 
notice of ‘what is required or prohibited, because 
enforcement may be arbitrary. 2. Loosely, ambiguity. 
See AMBIGUITY. 


vagueness doctrine. Constilutional law. The doctrine — 
on the Due Pracess Clause — requiring that a 
criminal statute state. explicitly and definitely what 
acts are prohibited, so as to provide fair warning and 
reclude arbitrary enforcement. — Also termed void- 
for-vagueness doctrine. See void for under 
voip. Cf. OVERBREADTH DOCTRINE. (Cases: Constitu- 
tional Law €@258(2).]- 


valeat quantum (vay-lee-at [or -ot] kwon-tam). [Law 
Latin] Hist. For as much as it is worth. 


valens agere (vay-lenz aj-ar-ee). [Law Latin] Hist. Able 
to act. 
“A on is said to be valens ayere when, from age and 
position, he is able to protect his rights against the Invasion 
of them by others: against such a person not protecting his 
tights prescription runs, while ption does not run 
against one who is non valens ee John Trayner, Tray- 
ner’s Latin Maxims 621 (4th ed. 1894). 
valentia (ve-len-shee-9), x. [Law Latin from Latin val- 
ere “to be of value”] Hist. Value; worth. @ In old 
indictments for larceny, this term often appeared to 
express the value of the things taken. 


valentia agendi (va-len-shee-o 9-jen-di). [Law Latin] 
Hist. The power of acting. See VALENS AGERE. 


valere selpsum 


valere seipsum (vo-leer-ee see-ip-sam). [Law Latin] 
Hist. To be of its own value. @ The phrase usu. 
referred to land. 

valid, adj. 1. Legally sufficient; binding <a valid con- 
‘tract>. 2. Meritorious <that is a valid conclusion 
based on the facts presented in this case>. — vali- 
date, vb. — validation, validity, n. 


valid agreement. See valid contract under CONTRACT. 

validating statute. See STATUTE. 

valid contract. See CONTRACT. 

validity opinion. See Opinion (2). 

validity search. An exhaustive search for prior art or 
any other* facts that can be used to invalidate a 
patent. See BREAKING A PATENT. Cf. INFRINGEMENT 
SEARCH; PATENTABILITY SEARCH. 

valid judgment. See juDGMENT. 

valid marriage. Scé MARRIAGE (1). 

valid warrant. See WARKANT (1). 

valise diplomatique (va-lees di-ploh-ma-teek). See piP- 
LOMATIC POUCH. 


- _Vallescura rule. Maritime law. The holding that when a 

"maritime loss is due to more than one cause, and the 
carrier is exempt from liability for at least one of 

‘ them, the burden is on the carrier to prove what loss 
is due te the exempt cause or else be liable for the 
entire loss. Schnell v. The Vallescura, 293 U.S. 296, 55 
S.Ct. 194 (1934). 


valor (val-or), 2. [Latin] Hist. Value; worth; rate; a 
valuation. — Also spelled valour. See AD VALOREM. 


valor beneficiorum (val-or ben-o-fish-ee-or-om). [Law 
Latin] Hist. The value of all ecclesiastical benefices 
and spiritual preferments. 


valor maritagii (val-or mar-d-tay-jee-1). [Latin] Hist. 
The value of a marriage. © Under ancient tenures, 
this was the amount that a female ward forfeited to a 
guardian when the guardian had offered her a 
agin aon disparagement (inequality), and 
she r . In feudal Jaw, the guardian in chivalry 
had the right of tendering to a minor ward a suit- 
able match. If the ward refused the match, she had 
to compensate the guardian for the value of the 
marriage (valor-mariagi). — Also termed (in the 
accusative) valoreitnantagii; (Scots law) avail of mar- 
-sif an infant ward'gf a guardian in chival 

tendered by ihe-guardlan, he oF 
much would assess, Id 
ive to the iY ian for such an alllance."'2 Alexander M. 
urrill, A Law Dictionary and Glossary 572-73 (2d ed. 1867). 

valuable, adj. Worth a good price; having financial or 
market value. ; 

valuable consideration. See CONSIDERATION (1). 

valuable improvement. See IMPROVEMENT. 


valuable papers. Documents that, upon a person's 
death, are important in carrying out the decedent's 
wishes and in managing the estate's affairs. @ Exam- 
ples include a will, title documents, stock certificates, 
powers of attorney, letters to be opened on one’s 
death, and the like. Some statutes require that, to be 


she 
ge (valorem maritagil) to the guardian; that is, so 
or 
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effective, a holographic will devising realty be found 
among the decedent's valuable papers. 


valuation, n. 1. The process of determining the value 
of a thing or entity. 2. The estimated worth of a 
thing or entity. — value, valuate, vb. 


assessed valuation. The value that a taxing authori- 
ty gives to property and to which the tax rate is 
applied. (Cases: Taxation @9348, 348.1. C.J.S. Tax- 
ation §§ 510-511, 515-516, 518-523.] 


special-use valuation. An executor’s option of valu- 
ating real property in an estate, esp. farmland, at 
its current use rather than for its highest potential 
value, (Cases: Internal Revenue @=4183; Taxation 
895. Cj.S. Intemal Revenue § 519; Taxation 

$§ 1900-1909, 1918-1931, 1941-1944, 1948.) 

- valuation date. See ALTERNATE VALUATION DATE. 
valuation list. Hist. An. inventory of, all the ratable 
hereditaments in a parish, each item,in the invento- 
recording - name of occupier, ar owner, 
€ property, the extent of the property, the gross 
estimated rental, and the ratable value. @ The list 
was traditionally prepared by the overseers of each 
parish. _ 

value, n. 1. The significance, desirability, or utility of 


something. 
social value. The significance, desirability, or utility 
of something to the general public. 


2. The monetary worth or price of something; the 
amount of goods, services, or money that something 
will command in an exchange. ; 


_ actual cash value. Insurance. 1. Replacement cost 
minus normal depreciation. (Cases: Insurance 
2181. C.J.S. Insurance §§ 1085, 1105.] 2. See fair 
market value. 


actual market value. See fair market value. 
actual value. See fair market value. 

value. A property's value that is fixed by 
agreement of the parties with the property. @ An 
example is a list of property values contained in an 


insurance policy. (Cases: Insurance €°2171. C.J.S. 
Insurance §§ 1108-1109, 1204.] 


annual value. 1. The net yearly income derivable 
from a given piece of property..2,One year’s 
rental value of property, less. costs pad expenses. 
book value. See BOOK VALUE. Bane 

cash surrender value. Insurance. The amount of 
money payable when an ‘insurance policy pea 
cash value, such as a whole-life policy, is redeeme 
before maturity or death. — Abbr. CSV. — Also 
termed surrender value. [Cases: Insurance 1957, 
2037: C.J.S. Insurance §§ 518-519, 742-745, 
749-754.) 


cash value. See full cash value. 


clear annual value. The net annual value of prop- 
after payment of taxes, interest on mortgages, 
and other charges. 

clear market value. See fair market value. 


clear value. Tax. For purposes of an inheritance 
tax, whatever remains of an estate after all claims 
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against it have been paid. [Cases: Taxation 
@9895(1). CJ.S. Taxation §§ 1900-1901, 
1904-1905, 1909, 1943-1944.] 


commuted value (ke-myoo-tid). 1. In the assess- 
ment of damages, the present value of a future 
interest in property. 2. The value of future pay- 
ments when discounted to present value. 


exchunge value. The amount of money for which 
the subject matter could be exchanged or pro- 
cured if there is a ready market continually resort- 
ed to by traders — or, in the absence of such a 
market, the amount that could be obtained in the 
usual course of finding a purchaser or ‘hirer of 
similar property or services. 
fair market:valie. The price that a seller is willing 
to accept and a buyer is willing to pay on the open 
market and in an arm’s-length transaction; the 
point at which supply and demand intersect. — 
Abbr. FMV. — Also termed actual value; actual cash 
value; actual market value; cash value; clear market 
value; fair and reasonable value; fair cash market value; 
fair cash value; fair market price; fair value; full value; 
just value; market value; salable value; true value. 
[Cases: Taxation €348(3).] 

“[A] forced sale is not fair value though it may be 

uselstas evidence on the question of fair valve Likewise, the 

fair value of saleable assets is not what tney would sell for 


from its property in a short period of time, but not so short 
setlists a forced sale, if the debtor operated as a 
prudent and ditigent businessman with his inter- 


ests in mind, especially a proper concer for the payment 
bel Lal David G. Epstein et al., Bankruptcy § 6-18, at 


fair value. See fair market value. 


full cash value. Market value for property tax 
purposes; estimated value derived by standard ap- 
praisal methods. — Also termed cash value. (Cases: 
Taxation €348(3).) 


full value. See fair market value. 


future value. The value, at some future time, of a 
present sum or a series of monetary payments, 
calculated at a specific interest rate. 

going-concern value. The value of a commercial 
enterprise’s ‘assets or of the enterprise itself as an 
active business with future earning power, as op- 
posed to the liquidation value of the business or of 
its assets. © Going-concern value includes, for ex- 
ample, goodwill. — Also termed going value. Cf. 
_ GOODWILL, 


highest proved value. In a trover action, the great- 
est value (as proved by the plaintiff) that the 
converted property reached from the time of the 
conversion until trial. @ It is the most that a 
plaintiff is entitled to recover. [Cases: Trover and 
Conversion 44. C.J.S. Trover and Conversion 
§§ 120-121, 124.) 


insurable value. See INSURABLE VALUE. 


intrinsic value. The inherent value of a thing, 
without any special features that might alter its 
market value. ® The intrinsic value of a silver coin, 


value 


for example, is simply the value of the silver within 
it. 


just value. See fair market value. 


liquidation value. 1. The value of a business or of 
an asset when it is sold in liquidation, as opposed 
to being sold in the ordinary course of business. 2. 
See liquidation price under PRIcE. 


market value. See fair market value. 
most-suitable-use value. See optimal-use value. 


net value. 1. Insurance. The excess of policyholder 
payments over the yearly cost of insurance; the 
art of an insured’s annua! premium that, accord- 
ing to actuarial tables, the insurer must set apart to 
meet the insurer’s obligations. to the insured. — 
Also termed reserve. (Cases: Insurance @°2037. 
C.J.S. Insurance §§ 518-519, 742-745, 749-754. 2. 
e fair market value of shares of stock. [Cases: 
Corporations €182.4(5), 584. C.J.S. Corporations 
§§ 348, 799-801.] 


new value. 1. A value (such as money) that is newly 
given. 2. The value obtained by taking a security, 
such as collateral, for any debt other than a preex- 
isting one. 

optimal-use value. Tax. The highest and best use of 
a thing from an economic standpoint. @ If a farm 
would be worth more as a shopping center than as 
a farm, the shopping-center value will control even 
if the transferee (that is, a donee or heir) continues 
to use the property as a farm. — Also termed most- 
suitable-use value. [Cases: Taxation €°348(3).] 


par value. See PAR VALUE. 

policy value. See POLICY VALUE. 
present value. See PRESENT VALUE. 
residual value. See salvage value. 
salable value. See fair market value. 


salvage value. The value of an asset after it has 
become useless to the owner; the amount expected 
to.be obtained when a fixed asset-is disposed of at 
the end of its- useful life. © Salvage value is used, 


- under some depreciation methods, to determine 


the allowable tax deduction for depreciation. And 
under the UCC; when a buyer of goods breaches 
or repudiates the contract of sale, the seller may, 
under certain circumstances, either complete the 
manufacture of any incomplete goods or cease the 
manufacture and sell the partial product for scrap 
or salvage: value. UCC § 2-704(2). — Also termed 
residual value; scrap value. See DEPRECIATION. [Cases: 
Sales €>384(6).] 

scrap value. See salvage value. 


settlement value. The value of a claim if the claim- 
ant settles immediately as opposed to pursuing it 
further through litigation. 


surrender value. See cash surrender value. 
true value. See fair market value. 


use value. A value established by the utility of an 
object instead of its sale or exchange value. 


value received. See VALUE RECEIVED. 


value-added card 
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3. Sufficient. contractual consideration. — value, | variable annuity. See ANNUITY. 


ub. — valuation, n. 
“Value also Includes or securing a preexisting debt, 
and in this regard Mle bronter than common-law con- 


ine debiey got nota in terms of ity added t 
ior new, in ro; (e} 
her estate, at the ie of the tancie evil ¢ 


value-added card. See STORED-VALUE CARD. 
value-added model. See LABOR-DESERT MODEL. 
value-added.tax. See TAX. 


value date. The date when the bhatt of a bill of 
exchange (e.g:,:a@ check) or of a foreign-exchange 
transaction (e.g.3:a sale of dollars. for euros) become 
available for usé.: — Also termed here and there. 


valued policy. See INSURANCE POLICY. 


valued-policy law. A statute requiring insurance com- 
anies to pay the full amount of the insurance to the 
insured in the event of a total loss, regardless of the 
true value of the property at the time of loss. [Cases: 
Insurance €°2171. C.J.S. Insurance §§ 1108-1109, 
1204.) 


value fund. Sce MUTUAL FUND. 
valuer. See APPRAISER. ” 


value received. Consideration that hzs been delivered. 
® This phrase is commonly used in a bill of exchange 
or promissory note to show that it was supported by 
consideration. [Cases: Bills and Notes €90. C.].S. 
Bills and Notes; Letters of Credit § 41.] 


valuta (ve-loo-ta), n. [Italian fr. Latin) Value; worth; 
esp., the value of a currency in relation to that of the 
currency of some other country. 


valvasor (valv-a-sor), n. [Law Latin] Hist. A principal 
vassal who, though not holding directly of the sover- 
eign, held of those who did so; a satan of the second 
degree or rank. — Also spelled valvassor. See vava- 
SOR. 


VA mortgage. See MORTGAGE. 


vandal. [fr. Latin-Handalus, a member of the Germanic 
tribe known as#¥andals] A malicious destroyer or 
defacer of works:.of art, monuments, buildings, or 
other property... 


ism, n. 1. Willful or ignorant destruction of 
public or private property, esp. of artistic, architec- 
tural, or literary treasures. 2. The actions or atti- 
tudes of one who maliciously or ignorantly destroys 
or disfigures public or private property; active hostil- 
ity to anything that is venerable or beautiful. — 
vandalize, vb. — vandalistic, adj. : 


VARA. abbr. VISUAL ARTISTS RIGHTS ACT. 


vara (vah-rah). Spanish-Am. law. A measure of length 
equal to about 33 inches. @ Local usage varies, so 
that it may sometimes be more and sometimes less 
than 33 inches. In Mexican land ts, the measure 
is “qa to 32.9927 inches. The term is often found 
in old land grants in states that were formed from 
land governed by Spain or Mexico. 


variable annuity contract. See CONTRACT. 
variable cost. See cosi (1). 

variable life insurance. See LIFE INSURANCE. 
variable rate. See INTEREST RATE. 


variable-rate mortgage. See adjustable-rate mortgage un- 
der MORTGAGE. 


variance. 1. A difference or disparity between two 
statements or documents that ought to agree; esp., 
in criminal procedure, a difference between the alle- 
gations in a charging instrument and the proof 
actually introduced at trial. — Also termed vanation. 
[Cases: Indictment and Information €171. CJ.S. 


"Indictments and Informations §§ 206, 211.) 


_ | fatal variance. A variance ‘that either deprives the 
_ defendant of fair notice df the charges or exposes 
the defendant to the risk-‘of double:jeopardy. © A 
fatal variance ‘is grounds for reversing a convic- 
tion. [Cases: Indictment and Information ¢=171. 
C.J.S. Indictments and Informations §§ 206, 211.] 


immaterial variance. A variance that is too slight_to 
mislead or prejudice the defendant and is thus 
harmless error. [Cases: Indictment and Informa- 
tion € 171. CJ.S. Indictments and Informations 
§§ 206, 211.] 


2. A license or official authorization to depart from 
a zoning law. — Also termed (in sense 2) zoning 
variance. See HARDSHIP (4). Cf. SPECIAL EXCEPTION (2); 
SPECIAL-USE PERMIT. [Cases: Zoning and Planning 
481-549. CJ.S. Zoning and Land Planning §§ 191, 
228-232, 234-264.]} 


area variance. A variance that permits deviation 
from zoning requirements about construction and 
placement, but not from requirements about use. 
[Cases: Zoning and Planning $7503.] 


use variance. A variance that permits deviation 
from zoning requirements about use. [Cases: Zon- 
ing and pgs €481. C.J.S. Zoning and Land 
Planning §§ 228-229, 231-232.] 


varrantizatio (va-ran-ti-zay-shee-oh), n. [Law Latin] 
Hist. Scots law. A warranty. 


vas (vas), n. (Latin “surety”] A: pledge,-surety, or bail; 


’~ esp., in early law, security for a criminal defendant's 


appearance in court. @ In Roman law-under the legis 
acto procedure, a vas was:a special“surety for the 
defendant if there was an adjournment in jure. Pl. 
vades (vay-deez). See IN JURE (2); LEGIS ACTIO. 


vassal (vas-ol), 2. [fr. Law Latin vassallus} Hist. The 
grantee of a fief, feud, or fee; a feudal tenant. Cf. 
FREEMAN (6). 


arriere vassal (a-ree-air vas-al). Hist. The vassal of 
a vassal. 


vassalage (vas-ol-ij), n. Hist. 1. The state of being a 
vassal or feudatory. — Also termed vasseleria. 2. The 
service required of a vassal. — Also termed vassati- 
cum; main-rent. 3. The territory held by a vassal; a fief 
or fee. 4. Vassals collectively. 5. The dominion or 
authority of a feudal superior over vassals. 6. Politi- 
cal servility; subjection. 
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vassalli ligii (vas-o-li lij-ee-1). [Law Latin] Hist. Vassals 
holding immediately of the Crown. 


vassallo et quibus dederit (vas-o-loh et kwib-as dee-dar- 
it). [Law Latin] Hist. To the vassal and to whomsoev- 
er he shall have given it. © The phrase was included 
in feudal grants. 


lestination bore ... [vassal] ‘et quibus 
is was construed as a consent on the part of the 
superior to alienation, and under which he was bound to 
receive as vassal his vassal’ . This distinction ... 


could .fosee an entry: from 
Trayner's Latin Maxims (4th ed. 1894). 


vassallo faciendo superiori quod de jure facere oportet 


(vas-o-loh fay-shee-en-doh s[y]oo-peer-ee-or-1 kwod © 


dee joor-ee fay-sa-ree 9-por-tet). [Law Latin] Hist. 

ka the vassal performing that to the superior 

which, according to law, he ought to perform. 

vassallus (vas-o-las), n. [Law Latin] Hist. A feudal ten- 
ant. Cf. vassus. 


vassal state. Int'l law. A state that is supposed to. 


ossess only those rights and privileges that have 
been granted to it by a more powerful state. 


vassaticum (vo-sat-a-kem). [Law Latin] See vASSALAGE 
(2). 


vasseleria (vas-2-leer-ee-a). [Law Latin] See VASSALAGE 
(D. 


vassus (vas-as), n. [Law Latin] Hist. A feudal tenant 
who held immediately of the king. CE. vassaLius. 


vasto. See DE VASTO. — 
vastum (vas-tam), n. Hist. WASTE. 


vastum forestae vel bosci (vas-tam for-es-tee vel 
bahs-1). Hist. Waste of a forest or wood. 


" VAT. See value-added tax under TAX. 


vauderie (vaw-dar-ee). Hist. Sorcery; witchcraft. 


Vaughn index. A comprehensive ust of all documents 
that the government ‘wants to shield’from disclosure 
in Freedom. of Information Act (FOIA) litigation, 
each document being:accompanied by a statement of 

justification:for nondisclosure. @ yan alge by one 

or more affidavits,.a Vaughn index three pur- 
poses: (1) forcing the government to scrutinize. all 
material withheld; (2) enabling the trial court to 
fulfill its duty of ruling on the factual basis of each 
claimed FOIA exemption; and (3) enabling the ad- 
versary system to operate by giving the requester as 

‘much information as possible. 5 USCA §§ 552 et 

seq. The name derives from Vaughn v. Reese, 484 
F.2d 820 (D.C. Cir. 1973). [Cases: Records ¢62.] 


vavasor (vav-o-sor), n. [Law Latin] Hist. The vassal or 
tenant of a baron; one who held under a baron and 
also had subtenants. — Also spelled vavasour (vav-o- 
suur). Cf, VALVASOR. 


vavasory (vav-a-sor-ee), n. [fr. Law Latin vavasoria] 
Hist. The lands held by a vavasor. | 


VAWA. abbr. VIOLENCE AGAINST WOMEN ACT. 
VG. abbr. VICE-CHANCELLOR. 


vend 


v.e. abbr. VENDITIONI EXPONAS. 


veal-money. Hist. The annual rent paid by tenants of 
the manor of Bradford, in the county of Wiltshire, in 
lieu of veal formerly paid in kind. 


vectigal (vek-ti-gal), n. Roman & civil law. 1. A tax, esp. 
an import or export duty, paid to the state. 2. An 
annual ground rent ee in kind or in money. PI. 
vectigalia (vek-ta-gay-lee-a). 


vectigal judiciarium (vek-ti-gal joo-dish-ee-air- 
- ee-em), n. A tax or fine to defray the expenses of 

maintaining courts of justice. Pl. vectigalia judicia- 
vectura (vek-t[y]oor-9). Hist. Maritime law. Freight. 


veggie-libel law. Slang: See AGRICULTURAL-DISPARAGE- 
MENT LAW. 


vehicle (vee-o-kel), n. 1. Something used as an instru- 
ment of conveyance. 2. Any conveyance used in 
transporting passengers or things by land, water, or 
air. 


‘vehicular (vee-hik-yo-lar), adj. Of or relating to a 


vehicle or vehicles. 
vehicular homicide. See HOMICIDE. 
veil-piercing. See PIERCING THE CORPORATE VEIL. 


vein, n. Mining law. A continuous body of mineral or 
mineralized rock, filling a seam or fissure in the 
earth's crust, within detined boundaries that clearly 
separate it from surrounding rock. 
discovery vein. The primary vein for the purpose 
of locating a mining claim. [Cases: Mines and 
Minerals €16, 30-33. C.J.S. Mines and Minerals 
§§ 13, 38-40, 69-83.] 


vejour (va-zhoor), n. [Law French fr. Law Latin visores 
“viewers” Hist. 1. One of several persons sent by the 
court to examine a_ place in question tu help in the 
decision-making process. 2. A person sent to view 
those who excuse themselves from court on account 
of illness, to see whether they are actually so sick 

. that they cannot appear or whether they are malin- 
gering. — Also spelled veyor; veyour; vayowr; vciour; 
veighor. ese anes 


vel faciendo vel delinquendo (vel fay-shee-en-doh vel 


dee-ling-kwen-doh). (Law Latin]}'Hist. Either by do- 
ing something or by — something undone. ® 
The phrase appeared in reference tq what was ac- 
complished by act or omission. 


vel non (vel non). [Latin “or not] Or the absence of it 
(or them) <this case turns solely on the finding of 
discrimination vel non>. 


venal (vee-nal), adj. 1. (Of a person) capable of being 
bribed. 2. Ready to sell one’s services or influence 
for money or other valuable consideration, usu. for 
base motives. 3. Of, relating to, or characterized by 
court bargaining. 4. Broadly, purchasable; for 
sale. 


vend, vb. 1. To transfer to another for money or other 
thing of value. © The term is not commonly applied 
to real estate, although its derivatives (vendor and 
vendee) are. {Cases: Sales 3. C.J.S. Sales §§ 3-4.} 2. 
To make an object of trade, esp. by hawking or 


vendee 


peddling. 3. To utter publicly; to say or state; to 
publish broadly. 


vendee. A purchaser, usu. of ard etry a buyer. 
[Cases: Vendor and Purchaser 9.1, 54. C.J.S. Ven- 
dor and Purchaser §§ 7, 145-146.] 


vendee’s lien. See LIEN. 


vendetta (ven-det-a), n. A private blood feud in which 
family members seek revenge on a person outside 
the family (often members of. another family); esp., a 
private war in which the nearest of kin seek revenge 
for the slaying of a relative. 


vend. ex. abbr. VENDITIONI EXPONAS. 
vendible, adj. Sellable; fit or suitable to be sold. 


venditae (ven-de-tee). [fr. Latin vendere “to sell”] Hist. 
A tax on things,sold in markets and at public fairs. 

venditio (ven-digh-ge-oh). [Latin] Roman & civil law. 1. 
A sale; veNDITION. 2. A contract of sale. © In this 
sense, the term is short for emptio et venditic. See Emr- 
Tio. 3. Broadly, any contract by which the ownership 
of something may be transferred for value. Pl. vendt- 
tiones. 


venditio corporis (ven-dish-ee-oh kor-po-ris). A sale 
of a specific thing. — Also termed venditio speciei. 
venditio is (ven-dish-ee-oh jen-o-ris). A sale of 
goods of a class or general kind. 


venditio nominis (ven-dish-ee-oh nom-o-nis). A sale 
or conveyance of a debt. ie 
venditio speciei (ven-dish-ee-oh spee-shee-1). See 
venditio corporis. 

vendition, n. The act of selling; a sale. — Also termed 


venditioni (ven-dish-ee-oh-n1_eks-poh-nas). 
[Latin “you are to expose for sale”) A writ of execu- 
tion requiring a sale to be made. @ The writ is 
directed to a sheriff when he has levied upon goods 
under a fieri facias but has made return that they 
remain unsold for lack of buyers. In some jurisdic- 
tions, a venditioni is issued to require a sale of 
lands seized under an earlier writ, after they have 
been condemned or passed upon by inquisition. — 
Abbr. vend. ex.; v.e. (Cases: Execution €°217. CJ.S. 
Executions § 21457 SA 

venditor (ven-de-tat}, n. Hist, See VENDOR. 

venditor ras (ven-do-ter ree-jis). [Latin] Hist. The 
kirig’s seller; esp.;"the person who sold goods and 
chattels that had been seized or distrained to answer 
a debt due to the king. 


venditrix (ven-do-triks), n. Hist. A female vendor. 


vendor. A seller, usu. of real preey: — Also termed 
venditor. [Cases: Vendor and Purchaser ¢9.1. C.J.S. 
Vendor and Purchaser § 7.] 


itinerant vendor. A vendor who travels from place 
to place selling goods. [Cases: Licenses €°15(2).] 


vendor’s lien. See LIEN. 


vendue ven diye or ven-d[y]oo). Hist. 1. A sale; esp., 
a sale at public auction. 2. See execution sale under 
SALE, 


vendue master. Hist. See AUCTIONEER. 
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venereal disease. See SEXUALLY TRANSMITTED DISEASE. 


venery (ven-o-ree). Archaic. 1. Hunting. 2. Sexual in- 
tercourse. 


Venetian patent statute. Hist. A law enacted in Venice 
in 1474, giving an inventor tie exclusive right to 
make and use an invention for ten years. © This was 
the first known patent law, with procedures for 
securing and enforcing the right to exclude others 
from working the invention. 


venia (vee-nee-e), n. [Latin] Hist. 1. A penitent’s kneel- 
ing or assuming a proms position on the ground. 
2. A pardon. 3. The granting of a privilege. PI. 


snag esarard pater Paige ghac Roman & civii 
; . privilege e: gran -by.a prince or soverei 

by virtue of which an underage -person is entitled 
. to act as if he.or she were of full age. 


-venial (vee-nee-ol), adj. (Of 4 transgression) forgivable; 


pardonable. 


venire (vo-nl-ree or -neer-ee or -nir or -neer). 1, A 
panel of persons selected for jury duty and from 
among whom the jurors are to be chosen. — Also 


termed array; mel; jury pool. [Cases: Ju 
60-69. C., fag jee sf 7h," 589, 305-310, 
312-323, 340. 


cial venire. A panel of citizens summoned when 
ere is an unexpected need for a larger pool from 
which to select jurors, or a panel summoned for a 
particular (usu. capital) case. 
2. VENIRE-FACIAS. 


venire de novo. See venire facias de novo under VENIRE 
FACIAS. : 


venire facias (vo-ni-ree [or -neer-ee or -nir or -acer] 
fay-shee-as). A writ directing a sheriff to assemble a 
jury. — Often shortened to venire. — Also termed 
venire facias juratores (juur-a-tor-eez). [Cases: Jury 
67. C.J.S. Juries § 319.] 


venire facias ad lum (ad ree-spon-den- 
dem). A writ requiring a sheriff to summon a 
person against whom an indictment for a misde- 
meanor has been issued. @ A warrant is now more 
commonly used. | 


venire facias de novo (dee or di noh-voh). A writ 
for. summoiiing a jury panel anew because of some 
impropriety or irregularity in the original jury's 
_ Feturn or verdict so that no judgmeénit ‘can be given 
on it. © The result of a‘new venire is @ new trial. In 
substance, the writ is a motion for new trial, but 
when the party objects to the verdict because of an 
error in the course of the proceeding (and not on 
the merits), the form of motion was traditionally 
for a venire facias de novo. — Often shortened to 
venire de novo. 
venire facias tot matronas (tot mo-troh-nas). A writ 
requiring a sheriff to summon a jury of matrons to 
execute a writ de ventre inspiciendo. See DE VENTRE 
INSPICIENDO. 


veniremember (vo-nl-ree-mem-ber or vo-neer-ee- oF 
ve-neer-). A prospective juror; a member of a jury 
panel. — Also termed venireman; venireperson; tales- 
man. See TALESMAN. 
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venit et defendit (vee-nit et di-fen-dit). [Latin] Comes 
and defends. @ The phrase appeared in old-style 
defensive pleading. 


venit et dicit (vee-nit et di-sit). [Latin] Comes and says. 
@ The phrase appeared in old-style pleading. Its 
* remnant still occurs in some American jurisdictions: 
Now comes the plaintiff, and respectfully says . 
vente (vawnt or vont). [French] French law. A sale; 
contract of sale. ; 
vente aléatoire (a-lay-a-twahr). A sale subject to an 
uncertain event. “ 
vente a;réitéré (al ray-may-ray). A conditional sale, 
in whichithe:seller reserves the right to redeem or 


repurchase:at the same price. @ The term is used - 


in Loujsiana and in some parts of Canada. 


vente aux.enchéres (oh-zawn-shair). An auction. See 
AUCTION. 


venter (ven-tar), n. [Latin ““womb’} 1. The womb of a 
wife or mother. 2. One of two or more women who 
are sources of the same man’s offspring. 

“venter ... is a term nowadays considered objectionable, 
as it refers to the woman merely as the possessor of a birth 
canal.” , A Dictionary of Modem Legal 
Usage 910 (2d ed. 1995). 


ventre inspiciendo. 1. DE VENTRE INSPICIENDO. 2. See 
venire facias tot matronas under VENIRE FACIAS. 


venture. An undertaking that involves risk; esp., a 
speculative commercial enterprise. 


venture capital. See CAPITAL. 


venturer, rn 1. One who risks something in a business 
enterprise, 2. One wio participates in a joint ven- 
ture. See JOINT VENTURE. 


venue (ven-yoo). [Law French “coming”] Procedure. 1. 
The proper or a possible place for a lawsuit to 
proceed, usu. because the place has some connection 
either with the events that gave rise to the lawsuit or 
with the plaintiff or defendant. (Cases: Federal 
Courts 71; Venue 1.5. C.J.S. Venue §§ 2-5.] 2. 
The county or other territory over which a trial 
court has jurisdiction. Cf. juri$SicTIoN (@, (2). 3. 
Loosely. the place where a conference or meeting is 
being held. 4.'In a pleading, the statement establish- 
ing the place-for trial. [Cases: Federal Courts €°94.] 
5. In an affidavit, the designation of the place where 
it was made. 

“Venue must be carefully distinguished from jurisdiction. 
Jurisdiction deals with the power of a court to hear and 


judicial 
dure § 2.1, at 10 (2d ed. 1993). 
“The distinction must be clearly understood between juris- 
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venue, change of. See CHANGE OF VENUE. 


venue facts. Facts that need to be established in a 
hearing to determine whether venue is proper in a 
given court. [Cases: Federal Courts 96; Venue 
68. C.J.S. Venue §§ 270-275.] 


venville (ven-vil), n. Hist. A tenure peculiar to the area 
-of Dartmoor forést:in- Devonshire, whereby tenants 
have certain rights inthe forest: : 

veracious (vo-ray-shes); adj. Truthful; accurate. — 
Also termed veridical: an 

veracity (vo-ras-at-ee), n. 1. Truthfulness <the wit- 
ness’s fraud conviction supports the defense’s chal- 
lenge to his veracity>. 2. Accuracy <you called into 
question the veracity of Murphy's affidavit>. — ver- 
acious (va-ray-shas), adj. 


veray (va-ray), adj. [Law French] Hist. True. @ This 
word is an older form of the French vrai. 


verba (var-bo). [Latin] n. pl. Words — esp. oral as 
opposed to written words. 

verba concepta. 1. FORMULA (1). 2. FORMULAE. 

verba jactantia (var-ba jak-tan-shee-o). [Law Latin] 
Hist. Boastful words. @ These words — esp. in a 
marriage declaration — are not usu. binding. See 
JACTITATION OF MARRIAGE, 


verbal, adj. 1. Of, relating to, or expressed in words. 2. 
Loosely, of, relating to, or cxpressed in spoken 
words. 


verbal act. See ACT (2). 


verbal-act doctrine. The rule that utterances accom- 
panying conduct that might have legal effect are 
admissible when the conduct is material to the issue 
and is equivocal in nature, and when the words help 
ive the conduct its legal significance. (Cases: Evi- 
lence S267. C.J.S::Evidence §§ :259, 285, 311-313, 
326, 333-336, 343.]" ~ 


verbal contract. See parol contract ql) under CONTRACT. 

verbal note. Diplomacy. An unsigned memorandum 
informaliy reminding an official of a Foodie re- 
quest, an unanswered question, or the'like. 

verbal will. See nuncupative will under wit. 

verba precaria (ver-ba pri-kair-ee-a). [Latin] Civil law. 
1. Precatory words. 2. Words of trust; words of 
request used in creating a trust. 


verba solennia (vor-ba se-len-ee-a). [Latin] Hist.. Sol- 
emn words; formal words. — Also termed verba 
solemnia (sa-lem-nee-o). 


verbatim (var-bay-tom), adj. & adv. [fr. Latin verbum 
“word”] Word for word. @ Courts have repeatedly 
held that, in the context of the requirement that a 
trial record must be “verbatim,” absolute word-for- 
word accuracy is noi necessary — and insubstantial 
omissions do not make a transcript “nonverbatim.” 
[Cases: Military Justice 1354, 1356.] 


verbatim ac litteratim 


verbatim ac litteratim (ver-bay-tim ak lit-o-ray-tim), 
adv. (ver-bay-tim ak ii-ter-ay-tim). [Latin] Word for 
word and letter for letter. — Also spelled verbatim ac 


ek 
verbi gratia (var-bi gray-shee-o). [Latin “for example"] 
Words for the sake of example. — Abbr. v.g. 
verbruikleening (ver-bruuk-layn-ing), n. Roman—Dutch 
law. A loan for use; COMMODATUM. : 
verderer (vor-dor-or), x. [fr. French verdier “caretaker 
of green things”) Hist. A judicial officer who, being 
in charge of the king’s forest, is sworn to preserve 
the vert (fojiage) and venison, to keep the assizes, 
and to view, receive, and enroll attachments and 


resentments on ‘matters involving trespass. — Also 


, (7th ed. 1956). 
verdict. 1. A jury's finding or decision on the factual 
issues of a case. [Cases: Criminal Law €=870-894; 
Federal Civil Procedure 2191; Trial €=318. C.J.S. 
Criminal Law §§ 1395-1414, 1500-1501, 1512, 1532, 
1543; Trial §§ 818-819, 821, 846-847.] 2. Loosely, 
in a nonjury trial, a judge’s resolution of the issues 
of a case. [Cases: Federal Civil Procedure €2251; 
Trial 387. C.J.S. Trial §§ 1067-1069, 1071-1072.] 
‘chance verdict. A now-illegal verdict, arrived at by 
hazard or lot. — Also termed gambling verdict; 
verdict by loi. [Cases. Criminal Law @>798(2), 866; 


’ Federal Civil Procedure €71974.1. C.J.S. Criminal _ 


Law §§ 1372, 1381.] 


e verdict. A verdict reached when jurors, 
to avoid a deadlock, concede some issues so that 
other issues will be resolved as they want. [Cases: 
Criminal Law © 866; Federal Civil Procedure 
€ 1974.1; Trial €°315. C.J.S. Criminal Law 
§§ 1372, 1381; Trial §§ 800-802, 822.) 

fective verdict..A verdict:on: which a judgment 
pa bee be based: hécause of irregularities or legal 
inadequacies. a ne ae 
directed verdict.:A. ruling by a trial judge taking.a 
case from the jury because the evidence will per- 
mit only one .réasonable verdict. —° Also termed 
instructed verdict. (Cases: Criminal Law @°753; Fed- 
eral Civil Procedure €=2117; Trial €°167. C.J.S. 
Criminal Law § 1276; Trial §§ 432-438, 437-438.] 


excessive verdict. A verdict that results from the 

jury’s passion or prejudice and thereby shocks the 

court's conscience. [Cases: Damages 128; Feder- 

al Civil Procedure €@2345; New Trial €°77(2). 

ae Damages §§ 384, 387-394; New Trial §§ 101, 
5 


false verdict. Archaic. A verdict so contrary to the 
evidence and so unjust that the judge may set it 
aside. [Cases: Federal Civil Procedure ¢°2338.] 


gambling verdict. See chance verdict. 


literatim; verbatim et literatin. — Also termed verbatim 
; Litterati | 
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general verdict. A verdict by which the jury finds in 
favor of one party or the other, as opposed to 
resolving specific fact questions. Cf. special verdict. 
(Cases: Criminal Law @881; Federal Civil Proce- 
dure € 2191; Trial €=318. C.J.S. Criminal Law 
§ 1402; Trial §§ 818-819, 821, 846-847.] 


general verdict subject to a special case. Archaic. A 
court's verdict rendered without regard to the 
jury's general verdict, given when a party does not 
want to put the legal question on the record but 
merely wants the court to decide on the basis of a 
written statement of all the facts in the case, pre- 
pared for the opinion of the court by counsel on 
either side, according to the principles of a special 
verdict, whereupon the court decides the ot 
case submitted: and. gives judgment accordingly. 

. verdict with:interrogatories. A general ver- 


.. dict accompanied by-atidwers ‘to wiitten initerroga- 


em 


. the verdict. (Cases: Federal Civil Procedure 


reas Trial €=348. C.J.S. Trial §§ 825, 930, 
ed 


guilty verdict. A jury's finding that a defendant is 
guilty of the offense charged” ; 


instructed verdict. See directed verdict. 


joint verdict. A verdict covering two or more par- 
ties to a lawsuit. 

legally inconsistent verdict. A verdict in which the 
saine element is found to exist and not to exist, as 
when a defendant is acquitted of one offense and 
convicted of another, even though the offenses 
arise from the same set of facts and an element of 
the second offense requires proof that the first 
offense has been committed. — Also termed legal 
inconsistency. [Cases: Criminal Law @°878(4); Fed- 
eral Civil Procedure €2237; Trial €°358. C.J.S. 
Criminal Law § 1407; Trial 8§ 992-994.] 


' majority verdict. A verdict agreed to by all but one 


or two jury members. @ In some jurisdictions, a 

aul verdict supported by 10 of 12 jurors is accept- 

able. 

open verdict. A verdict of a coroner’s jury finding 
at the subject “came to his death by-means to the 


“ jury unknown” or “came ‘to his death at the hands 


of a person ox persons to ‘the jury unknown.” ¢@ 
‘This verdict leaves ‘open “either ‘the question 
whether any crime was committed of ‘the identity 


. of the criminal. 
partial verdict. A verdict by which a jury finds a 


criminal defendant innocent of some charges and 
guilty of other charges. 


perverse verdict. A jury verdict so contrary to the 
evidence that it justifies the granting of a new trial. 
{Cases: Federal Civil Procedure €@2338; New Tri- 
al €68.1. C.J.S. New Trial §§ 89, 95, 98.] 


privy verdict (priv-ee). Hist. A verdict given after 
the judge has lef or adjourned the court, and the 
jury, having agreed, obtains leave to give its ver- 
dict privately to the judge out of court so that the 
jurors can be delivered from their confinement. @ 
Such a verdict was of no force unless afterwards 
affirmed in open court. This practice has been 


1593 


superseded by that of rendering a sealed verdict. 
See sealed verdict. 


public verdict. A verdict delivered by the jury in 
open court. 


quotient verdict. An improper damage verdict that 
a jury arrives at by totaling what each juror would 
award and dividing by the number of jurors. 
[Cases: Federal Civil Procedure €71974.1; Trial 
315. CJ.S. Trial §§ 800-802, 822.] 


gnant verdict. A verdict that contradicts .itself 
in that the defendant is convicted and acquitted of 
different’ crimes having identical elements. © 
Sometimes...the inconsistency: occurs in a single 
verdict (repugnant verdict), and sometimes it occurs 
in two separate verdicts. (repugnant verdicts). Both 
terms are used mainly in New York. [Cases: Crimi- 
nal Law €878(4). C.J.S. Criminal Law § 1407.] 


responsive verdict. Civil law. A verdict that properly 
answers the indictment with specific findings pre- 
scribed by statute, the possible findings being 
guilty, not guilty, and guilty of a lesser included 
offense. 


sealed verdict. A written verdict put into a sealed 
envelope when the jurors have agreed on their 
decision but court is not in session or the jury is 
continuing to deliberate other counts. @ Upon 
delivering a sealed verdict, the jurors may sepa- 
rate. When court convenes again, this verdict is 
officially returned with the same effect as if the 
jury had returned it in open court before separat- 
ing. [Cases: Trial €324. C.J.S. Trial §§ 826-828.] 


special verdict. A verdict in which the jury makes 
findings only on factual issues submitted to them 
by the judge, who then decides the legal effect of 
the verdict. See Fed. R. Civ. P. 49. Cf. general 
verdict. [Cases: Criminal Law @-870; Federa! Civil 
Procedure €°2231; Trial €°-347. C.J.S. Criminal 
Law § 1403; Trial §§ 820, 929, 931.] 


_ split verdict. 1. A verdict in which one party pre- 
vails on some claims, while the:other party prevails 
on ‘others. 2. Criminal law. ‘A verdict finding a 
defendant guilty on one charge but not guilty on 
another. [Cases: Criminal Law €=878. C.J.S. Crimi- 
nal Law § 1406.] 3. Criminal law. A verdict of guilty 
for one defendant and of not guilty for a codefen- 
dant. [Cases: Criminal Law €=877. C.J.S. Criminal 
Law § 1405.) 


true verdict. A verdict that is reached voluntari- 
ly — even if one or more jurors freely compromise 
their views — and not as a result of an arbitrary 
rule or order, whether imposed by the jurors 
themselves, the court, or a court officer. [Cases: 
Trial €°314-315. CJ.S. Trial §§ 800-802, 815, 
822.) 


verdict by lot. See chance verdict. 


verdict contrary to law. A verdict that the law does 
not authorize a jury to render because the conclu- 
sion drawn is not justified by the evidence. — Also 
termed verdict. [Cases: Federal Civil Proce- 
one nee New Trial 66. C.J.S. New Trial 
§ 85. 


verified copy 


verdict subject to opinion of court. A verdict that is 
subject to the court's determination of a legal issue 
reserved to the court upon the trial, so that judg- 
ment is ultimately entered depending on the 
court’s ruling on a point of law. [Cases: Judgment 
€199(4). C.J.S. Judgments § 62.) 


wrong verdict. See verdict contrary to law. 


veredicto. See NON OBSTANTE VEREDICTO. 
veredictum (ver-a-dik-tem), n. Hist. A verdict; a decla- 


ration of the truth of a matter in issue, submitted to 
a jury for trial. 


verge (varj), n. Hist. 1. The area within 12 miles of the 


place where the king held his court and within 
which the king’s peace-was efiforced. @ This area was 
commonly referred to as beirig in the e. The 
verge got its name from the staff (called a “verge”) 
that the marshal bore. 2. The compass of the royal: 
court, within which the lord steward and marshal of 
the king’s household had special jurisdiction. — Also 
termed Court of Verge. 3. The neighborhood of 
Whitehall, the section of London in which British 
government offices have traditionally been located. 
4. An uncertain quantity of land from 15 to 30 acres. 
5. A stick or rod by which a person, after holding the 
stick and swearing fealty, is admitted as a tenant to a 
copyhold estate. — Also spelled virge. For tenant by 
the verge, see COPYHOLDER. 


vergens ad inopiam (ver-jenz ad in-oh-pee-em), adj. 


[Latin “verging on poverty”] Civil law. Tending to 
become insolvent. 


may legally resort to certain measures, for the purpose of 
protecting tis interests, which would not otherwise be com- 


fact of the debtor's Ing vergens will be 
inferred from different circumstances in different and 
the proof of that fact will also. varied.” John 


, Necessarily, be 
Trayner, Trayner’s Latin Maxims 627 (4th ed. 1894). 


veridical (va-rid-o-kel). See VERACIOUS. 
verification, n. 1. A formal declaration made in the 


presence of an authorized officer, such as a notary 
public, or (in some per) under oath but not 
in the presence of such an officer, whereby one 
swears to the truth of the statements in the docu- 
ment. @ Traditionally, a verification is used as a 
conclusion for all pleadings that are required to be 
sworn. Cf. ACKNOWLEDGMENT (4). — Also termed a/ffi- 
davit of verification. {Cases: Federal Civil Procedure 
662; Pleading 289-304. C.J.S. Pleading §§ 255, 
486-518.] 2. An oath or affirmation that an author- 
ized officer administers to an affiant or deponent. 3. 
Loosely, ACKNOWLEDGMENT (6). 4. See certified copy 
under copy. 5. CERTIFICATE OF AUTHORITY (6). 6, Any 
act of notarizing. Cf. juraT (. — verify, vb. — 
verifier, n.. . ‘ 


verified copy. See certified copy under copy. 


verified non est factum 


verified non est factum. See NON EST FACTUM. 


verify, vb. 1. To prove to be true; to confirm or 
establish the truth or truthfulness of; to authenticate. 
2. To confirm or substantiate by oath or affidavit; to 
swear to the truth of. 

verily, adv. Archaic. Truly; in fact; certainly. 

veritas (ver-i-tas or -tahs), n. [Latin] 1. Truth. 2. (cap.) 
An international institution of maritime underwrit- 
ers for the survey and rating of vessels. @ Founded 
in Belgium in 1828, it moved to Paris in 1832 and 
has long been represented all over the world. — 
Also termed Bureau Veritas. 

veritas convicii (ver-i-tas kon-vish-ee-1). [Law Latin] 
Hist. The truth of the accusation. © The phrase 
appeared in reference to a defense in a defamation 
action. ae a ; . 

verity (ver-o-tée)::Truth; truthfulness; conformity to 
fact. Pate : 


(ver-meng-ing), n. [Dutch “mingling”] The 
extinction of a debt when the debtor's and the 
creditor's interests merge, as in a corporate merger. 

. verna (var-no). Hist. A slave born in the slaveholder's 

house. 

versans in illicito (var-sanz in i-lis-i-toh). [Latin] Hist. 
Engaged in some unlawful occupation. 

versari (var-sair-1), vb. [Latin] 1. To be employed. 2. 
To be conversant. 

versari in re illicita (var-sair-i in ree i-lis-a-te). [Latin] 
To be engaged in an unlawful activity (as a bar to a 
claim for damages). 

versus, prep. Against. — Abbr. v.; vs. 


vert (vert). Hist. 1. Anything that grows and bears 
green leaves within a forest. 2. A power, given by 
royal grant, to cut green wood in a forest. 


vertical competition. See COMPETITION. 


vertical equality. In per capita distribution of an 
estate, parity of distribution among children’s fami- 
lies. See rer capita. Cf. HORIZONTAL EQUALITY. 


vertical integration. See INTEGRATION (6). 
vertical merger. See.MERGER. _ 
vertical nouprivity:See NONPRIVITY. 
vertical price-fixing. See PRICE-FIXING. 
vertical privity. See PRiviTy. 

vertical restraint. See RESTRAINT OF TRADE. 


vertical trust. Antitrust. A combination that gathers 
together under a single ownership a number of 
businesses or plants engaged in successive stages of 
production or marketing. 


vertical union. See industrial union under UNION. 

verus (veer-os), adj. [Latin] True; truthful; genuine; 
actual. 

very heavy work. See work (1). 

VESA. abbr. viDEO ELECTRONICS STANDARDS ASSOCIATION. 


vessel, A ship, brig, sloop, or other craft used — or 
capable of being used — to navigate on water. © To 
qualify as a vessel under the Jones Act, the struc- 
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ture’s purpose must to some reasonable degree be to 
transport passengers, cargo, or equipment from 
lace to place across navigable waters. [Cases: Ship- 
ping 1. C.J.S. Shipping § 4.) 
“ the important role a ‘vessel’ plays in 
ion a a settled definition of the term. congress ss 


14 orale Vallette 
in a Nutshell 14 (3d ed. 1996) 
“The term vessel is defined in 1 U.S.C. § 3 as follows: ‘The 
ludes watercraft 


cer wana conmbonioe teed creas ot 3, 
, or used, 
@s a means of ch water This definition hes 
not been very influential ‘in admiralty and cases. 
Litigants ing for vessel status often invoke its re- 
markable breadth. opposing vesse! typically 
respond, ‘But the. tt..context indicates otherwise.’ 
When ‘courts mention the. definition fevorebly, it usually 
pwealendy pote prgtn debe ggloned haga B i 
Steven F. Friedell & } Admiralty and Mari- 


time Law in the United States 59 (2001). 


foreign vessel. A vessel owned by residents of, or 
sailing under the flag of, a foreign nation. [Cases: 
Shipping 2. C.J.S. Shipping § 1.] 


Jones Act vessel. A vessel whose crew members can 
quay as seamen under the Jones Act; esp., a craft 

esigned or used for transporting cargo or people 
on navigable waters, or that was being used for 
navigation at the time of a worker's injury. See 
PE act. (Cases: Shipping €1. C.J.S. Shipping 
public vessel. A vessel owned and used by a nation 
or government for its public service, whether in its 
navy, its revenue service, or otherwise. See PUBLIC 
VESSELS Act. [Cases: United States €°125(11). C.J.S. 
United States §§ 236-239.] 


seagoing vessel. A vessel] that —~ considering its 
design, function, Und ay and capabilities — is 
normally expected both to carry passengers for 
hire and to engage in substantial operations be- 
yond the boundary line (set by the Coast Guard) 
dividing inland waters from the high seas. @ Typi- 
cally excluded from the definition are pleasure 
yachts, tugs and towboats, fishing boats, and other 
vessels that do not carry passengers for hire. 

. [Gases: Shipping ‘9, 204. C_J.S. Shipping §§ 6-7, 
473, 482-483.) ° - 

' seaworthy vessel. A vessel that can withstand the 
ordinary stress of the: wind, waves, and other 
weather that seagoing-vessels might ordinarily be 
expected to encounter. @ In some legal contexts, 
the question whether a vessel is seaworthy includes 
the question whether it is fit to carry an intended 
cargo pone’. See sEAworTHY. [Cases: Seamen 
9; Shipping €=42, 121, 207. C.J.S. Seamen § 33; 
Shipping §§ 102, 105-106, 321-322, 324, 
475-476.) 


vest, vb. 1. To confer ownership of proper? upon a 

' person. 2. To invest (a person) with the full utle to 
property. 3. To give (a person) an immediate, fixed 
right of present or future enjoyment. 4. Hist. To put 
(a person) into possession of land by the ceremony 
of investiture. — vesting, n. 
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vested, adj. Having become a completed, consummat- 
ed right for present or future enjoyment, not contin- 
gent; unconditional; absolute <a vested interest in 
the estate>. (Cases: Estates in Property €1. C.J.S. 
Estates §8§ 2-5, 8, 15-21, 116-128, 137, 243.] 


A bad Hiplngarec the word ‘vested’ is used in two senses. 
irstly, an interest may be vested in possession, when there 


may 
does not a right to immediate possession, if it does 
confer a fixed right of berg possession in the future.” 
George Whitecross Paton, A Textbook of Jurisprudence 305 


(G.W. Paton & David P. Derham eds., 4th ed. 1972). 
“A future interest is vested if it meets two requirements: first, 
condition to the interest’s be- 


that there:be 


are prior to it in posseenot and second, 

- possible to identify who would get the 
3S¢ Interest should become a present 
€ any time." Thomas F. Bergin & Paut G. Haskell, 
ger , ‘States in Land and Future Interests 66-67 (2d 


vested in interest. Consummated in a way that will . 


result in future possession and use. @ Reversions, 
vested remainders, and any other future use or 
executory devise that does not depend on an 
uncertain period or event are all said to be vested 
in interest. [Cases: Wills 628-638. C.J.S. Wills 
§§ 1320-1379, 1551.] 


vested in possession. Consummated in a way that 
has resulted in present enjoyment. 


vested estate. See ESTATE (1). 
vested gift. See Girt. 

vested interest. See INTEREST (2). 
vested legacy. See LEGACY. 

vested ownership. See OWNERSHIP. 
vested pension. See PENSION. 
vested remainder. See REMAINDER. 
vested right. See RIGHT. 


vested-rights doctrine. Constitutional law. ‘The rule that 
the legislature cannot take away a right that has 
been vested by a aaah a ment; specif., the -prin- 
ciple that it.is beyond the province of Congress to 
reopen a final judgment issued by an Article III 
court. — Also termed doctrine of vested rights. (Cases: 
Constitutional Law €110.] 


igial words (ve-stij-ee-el). Statutory words and 
hrases that, asia. a succession of amendments, 
ve been made u or meaningless. @ Courts do 
not allow vestigial words to defeat the fair meaning 
of a statute. 


vestigium (ve-stij-ee-am). Archaic. A vestige, mark, or 

sign; a trace, track, or impression left by a person or 
a physical object. 

vesting order. A court order passing legal title in lieu 
of a legal conveyance. 

vestita manus (ves-ti-ta may-nes), n. [Latin “vested 
hand”) Hist. The right hand used in the ceremony of 
investiture. 

vestita viro (ves-ti-ta vi-roh). [Law Latin] Hist. Clothed 
with a husband. 


“A married woman is said to be vestita viro, and so tong as 
this coverture exists her person cannot be attached on civil 


veto 


diligence, untess that diligence Is upon a decree ad 
factum praestandum, for the pertormance of some act which 
she is bound to perform, and which cannot be validly 
performed except by herself, ex. gr., to enter the heir of her 
vassal, to produce or exhibit as a haver writings in her own 
Soke eal John Trayner, Trayner’s Latin Maxims 628 (4th 


vestitive fact (ves-ta-tiv). See dispositive fact (1) under 
FACT. 

vestitus et mundus muliebris (ves-ti-tas et mon-das 
myoo-lee-ee-bris). [Latin] Hist. A woman’s wearing of 
apparel and ornaments. 

vestry (ves-tree). Eccles. law. 1. The place in a church 
where the priest's ‘robes are kept. — Also termed 
sacristy. 2. An assembly of the minister, church war- 


_ dens, and parishioners to conduct church business. 


vestry clerk. Eccles. law. An officer appointed to attend 
a vestry and to take minutes of the proceedings. 


vesture (ves-cher). Hist. 1. The corn, grass, under- 
wood, stubble, or other growth — apart from 
trees — that covers the land. — Also termed vestura 
(ves-t{y]eor-o); vestura terrae (ter-ee); vestz:re of land. 
2. Seisin; investiture. 


veteran. A person who has been honorably discharged 
from military service. : 


Veterans Affairs, Department of. An independent fed- 
eral agency that administers benefit programs for 
veterans and their families. — Abbr. VA. — Also 
termed Veterans Administration. [Cases: Armed Ser- 
vices 102. C.J.S. Armed Services §§ 262-263.] 


Veterans Appeals, U.S. Court of. See UNITED STATES 
COURT OF APPEALS FOR VETERANS CLAIMS. 


Veterans Benefiis Administration. A unit in the U.S. 
Department of Veterans Affairs responsible for ad- 
vising and assisting veterans and their families who 
apply for veterans’ benefits. 

Veterans’ Employment and Training Service. A unit- 

in the U.S. Department of Labor responsible for 

administering various programs relating to veterans’ 
employment and training. @ The agency agi the 
reemployment rights of veterans and the employ- 
ment and retention: rights of members of the Re- 
serve and National Guard. Its regional administra- 
tors work with state’ i al bee te pa A agencies 
and with recipients of grants under the Job Training’ 

Partnership Act to ensure that veterans are provid 

the priority services required by law. — Abbr. VETS. 


Veterans Health Administration. A unit in the U.S. 
Department of Veterans Affairs i ari for pro- 
viding hospital, nursing-home, and medical care to 
eligible veterans of military service. 

vetera statuta (vet-a-ra sta-t[yJoo-te), n. pl. [Law Latin 
“ancient statutes”) The statutes from Magna Carta 
(1215) to the end of Edward II's reign (1327). — 
Also termed antigua. staiuta (an-ti-kwo sta-t[y]oo-ta). 
Cf. NOVA STATUTA. 


vetitive (vet-a-tiv), adj. Of, relating to, or having the 
power to veto. 


vetitum namium (vet-o-tam nay-mee-em), n. [Law Lat- 
in “a prohibited taking”] Hist. See NAMIUM VETITUM. 


veto (vee-toh), x. [Latin “I forbid”} 1. A power of one 
governmental branch to prohibit an action by anoth- 


vetoer 
er branch; op. a chief executive's refusal to sign 
into law a bill passed by the legislature. [Cases: 


Statutes 725. C.J.S. Statutes § 47.] 2. VETO MESSAGE. 
Pl. vetoes. — veto, vb. 


absolute veto. An unrestricted veto that is not 
subject to being overridden. 

item veto. See line-item veto. 

le ive veto. A veto that allowed Congress to 
seek a feral executive or agency action taken 
under congressionally delegated authority. @ The 
Supreme Court held the legislative veto unconsti- 
tutional in INS v. Chadha, 462 U.S. 919, 103 S.Ct. 
2764 (1983). See DELEGATION DOCTRINE. 


liberum veto (lib-or-om). Hist. Formerly in Poland, 


the right of any single member of the diet to 
invalidate a measure. 
limited veto. See. qualified veto. 

line-item veto.-The executive’s power to veto some 
provisions in a legislative bill without affecting 
other provisions. © The U.S. Supreme Court de- 
clared the presidential line-item veto unconstitu- 
tional in 1998. See Clinton v. City of New York, 524 
US. 417, 118 S.Ct. 2091 (1998). — Also termed 
item veto. [Cases: Statutes €33. CJ.S. Statutes 
§§ 49-52.] 

negative veto. See qualified veto. 

overridden veto. A veto that the legislature. has 
su led by again ing the vetoed act, usu. 
by a supermajority of legislators. @ In the federal 
government, a bill vetoed by the President must 
receive a two-thirds majority in Congress to over- 
ride the veto and enact the measure into law. 
(Cases: Statutes 35. C._J.S. Statutes § 4.] 


pocket veto. A veto resulting from the President's 
failure to sign a bill passed within the last ten days 
of the congressional session. [Cases: Statutes ¢=34. 
CJS. Statutes § 53.] 


qualified veto. A veto that is conclusive unless 
overridden by an extraordinary majority of the 
legislature. @ This is the type of veto power that 
the President of the United States has. — Also 
termed limited velo; negative veto. 

suspensory veto. $e-spen-so-ree). A veto that sus- 
pends a law smal the legislature reconsiders it.and 
then allows the,Jaw to take effect if repassed by an 
-ordinary majority, — Also termed. suspensive veto. 

vetoer, n. One who vetoes. — Also ternied vetoist. 


" veto message. A statement communicating the reasons 
for the executive’s refusing to sign into law a bill 
passed by the legislature. — Sometimes shortened to 
veto. 


veto power. An executive’s conditional power to pre-. 
vent an act that has passed the legislature from 
becoming law. 


veto-proof majority. See MAJORITY. 


VETS. abbr. VETERANS’ EMPLOYMENT AND TRAINING SER- 
VICE. 


vetus jus (vee-tos jas). Roman & civil law. 1. The law of 
the Twelve Tables. See Twetve TasLes. 2. Long- 
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established or ancient law. 3. A law in force before 
the passage of a later law. 


vex, vb. To harass, disquiet, or annoy. 


vexari (vek-sair-1), vb. [Latin] To be harassed, vexed, 
or annoyed. 


vexata quaestio (vek-say-ta kwes-chee-oh). See VEXED 
QUESTION. ; 


vexation. The daruage that is suffered as a result of 
another's trickery or malice. 


vexatious (vek-say-shos), adj. (Of conduct) without 
reasonable or probable cause or excuse; harassing; 
annoying. 
vexatious delay. An insurance company’s unjustifiable 
refusal.to satisfy an securatice clan, a . based on a 
‘mere. suspicion but no hard facts that the claim is ill- 
founded. — Also termed. vexatious refusal to pay: 
_ refusal to bay. [Cases: Insurance €3336. C.J.S. Insur- 
ance §§ 1163, 1342, 1576,:1578-1581:] 
vexatious lawsuit. See VEXATIOUS SUIT. 
vexatious litigant. See LITIGANT. 
vexatious proceeding. See vExXATIOUS SUIT. 
vexatious refusal to pay. See VEXATIOUS DELAY. 
vexatious suit. A lawsuit instituted maliciously and 
without good cause. — Also termed vexatious lawsuit; 
vexatious litigation; vexatious proceeding . Cf. MALICIOUS 
PROSECUTION. [Cases: Action =9; Federal Civil Proce- 
dure 2787.3. C.J.S. Actions § 37.] 


vexed question. 1. A Bea often argued about but 
seemingly never settled. 2. A question or point that 
has been decided differently by different tribunals 
and has therefore been left in doubt. — Also termed 
vexata quaestio (vek-say-ta kwes-tee-oh). 


v.g. abbr. VERBI GRATIA. 


via (vi-9), n. [Latin “way, road”) Roman & civil law. 1. 
A road, way, or right-of-way. 


via pudlica (v1-2 pob-li-ko). [Latin] Roman & civil 
law. A public way or road. @ The land itself be- 
longs to the public. 
2. Roman law. A type of rural servitude that gave the 
holder the right to walk, ride, or drive over anoth- 
er’s land; servitus viae. @ It was brdader than and 
included the servitus iineris and the:servitus actus; 
‘that is, via encompassed. both iter (axfootpath) and 
actus (a driveway). See servitus viae under SERVITLS. 
sie a The way in which legal procedures are 
followed. 


via executiva (v1-0 a Paige age Civil law. Exec- 
utory process by which the debtor’s property is 
seized, without previous citation, for some reason 
specified by law, usu. because of an act or title 
amounting to a confession of judgment. 


via juris (vi-e joor-is). [Latin] Hist. By means of 
law; by means of legal process. 
via ordinaria (vi-0 or-di-nair-ee-a). Civil law. The 
ordinary way or process by which a citation is 
served and all the usual forms of law are followed. 
via actionis (vi-a ak-shee-oh-nis). [Latin] Hist. By way 
of an action. 


—_—_  — 


Bake RN Sn ee WAS RES LAD a BAS ER LON TOT ERY ATI 


oe ee ere 


1597 


viable (v1-0-bal), adj. 1. Capable of living, esp. outside 
the womb <a viable fetus>. 2. Capable of indepen- 
dent existence or standing <a viable lawsuit>. — 
viability (vi-a-bil-o-tee), n. 


viae servitus (vi-ee sar-vo-tas). 1. SERVITUS VIAE. 2. VIA 
(2). : 


via exccutiva. See VIA (3). 


via fucti (vi-o fak-t), adv. [Law Latin “by way of 
deed”) By force; in a forcible way. 

viagere rente. See rente viagéve under RENTE. 

via juris. See ViA (3). 

via ordinaria:See VIA (3). :: 

via publica.'S€é VIA (). 

shh ae : 

via regia (vi-a-ree-jee-o). [Latin “the king’s highway”] 

Hist. The highway or common road — called the 


“king’s highway” because the king authorized and 
protected it. 


viatical settlement. See SETTLEMENT (8). 


‘viatication (vi-at-o-kay-shon). [fr. Latin viaticus “relat- 


ing to a road or poe The purchase of a termi- 
nally or chronically ill policyholder’s life insurar.ce in 
exchange for a lump-sum payment. See viatical settle- 
ment under SETTLEMENT. 


viator (vi-ay-tor). 1. APPARITOR (1). 2. A terminally or 
chronically ill life-insurance policyholder who sells 
the policy to a third party in return for a lump-sum 
payment equal to a percentage of the policy's face 
value. [Cases: Insurance €71994.] 


. viatorial privilege. See PRIVILEGE (). 


vi aut clam (vi awt klam), adv. [Latin] Roman law. By 
force or by stealth. 

vi aut metu (vi awt mee-t[y]oo), adv. [Latin] Hist. By 
force or fear. . 


vicar. 1. One who performs the functions of another; 
a substitute. 2. The incumbent of an ecclesiastical 
benefice. Cf. Recror. 


vicarage (vik-or-ij)..1. The benefice of a vicar. 2. The 
house or household of a vicar. 3. vICARSHIP. 


vicar.general:An ecclesiastical: officer who helps the 
bishop or archbishop~in. the discharge of his office. 

vicarial tithe (vi-kair-ee-al). See TrTHE. 

vicarious (vi-kair-ee-as), adj. Performed or suffered by 
one person as substitute for another; indirect; surro- 
gate. 

vicarious disqualification. See DISQUALIFICATION. 


vicarious exhaustion of remedies. See EXHAUSTION OF 
REMEDILs. 


vicarious infringement. See INFRINGEMENT. 
vicarious liability. See LiABILiTy. 
vicarious performance. See PERFORMANCE. 


vicarious reduction to practice. See REDUCTION TO 
PRACTICE. 

vicarius apostolicus (vi-kair-ee-es ap-os-tahl-o-kes), n. 
{Latin “apostolic vicar”] Eccles. law. An officer 
through whom the Pope exercises authority in re- 
mote regions. @ This officer is sometimes sent with 


vice-marshal 


episcopal functions into provinces where there is no 
bishop resident or where there has long been a 
vacancy in the see. 


vicarship. The office, function, or duty of a vicar. -— 
Also termed vicarage. 


vice (vis), n. 1. A moral failing; an ethical fault. 2. 
Wickedness; corruption. 3. Broadly, any defect or 
failing. 

vice (vi-see or vi-sa), prep. In the place of; in the stead 
of. @ As a prefix, vice- (vis) denotes one who takes 
the place of. 

vice-admiral. Hist. A civil officer exercising admiralty 
jurisdiction within a specific locale. 

vice-admiralty. 1. The office of a vice-admiral. 2. The 
district over which-a vice-admiral has jurisdiction. 

vice-admiralty court. Hist. A tribunal established in 
British possessions beyond the seas, with jurisdiction 
over maritime cases, including those related to prize. 
® The governor of the colony, in the capacity of 
“vice-admiral,” exercised judicial authority in this 
court. 


vice-chamberlain. Hist. A great officer under the lord 


chamberlain. @ In the lord chamberlain’s absence, 
the vice-chamberlain would control and command 
the officers attached to the part of the royal house- 
hold called the “chamber.” 


vice-chancellor. A judge appointed to act for the 
chancellor, esp. in a chancery court. — Abbr. VC. 


vice-comes (vi-so-koh-meez), n. [Law Latin] Hist. 1. 
VISCOUNT. 2. SHERIFF (1). — Also spelled. vicecomes. 


vicecomes non misit breve. Hist. An entry in a coutin- 
ued case’s record noting that a sheriff has not yet 
returned a writ. — Also written vice comes non misit 
breve; vice-comes non misit breve. 


vicecomital (vi-so-kom-2-tal). See VICONTIEL. 
vice-comitissa (v1-se-kom-o-tis-a). See VISCOUNTESS. 
vice-commercial agent. See AGENT. 


vice-consul. A consular officer subordinate to a con- 
sul; esp., one who ‘is substitutéd temporarily to fill 
the place of a consul who is‘absent or lias been 
relieved from duty.’ [Cases: Ambassadors and Con- 
suls €]-8. C.J.S. Ambassadors and Consuls §§ 2—32.] 


‘career vice-consul, A vice-consul whe is a member 
of the Foreign Service. — Also termed vice-consul of 
career. 


noncareer vice-consul. A vice-consul who is not a 
member of the Foreign Service and who is ap- 
pointed without examination. 


vice crime. See CRIME. 


vice-dominus. episcopi (vi-so-dom-o-nas o-pis-ka-p1). 1. 
A vicar general. 2. A commissary of a bishop. 


- vicegerent (vis-jeer-ont). A deputy; lieutenant. 


vice-governor, n. A deputy or lieutenant governor. 
vice-judex (vis-joo-deks). Hist. A deputy judge. 


vice-marshal. An officer appointed to assist the earl 
marshal. See EARL MARSHAL OF ENGLAND. 


vicem fructuum obtinere 


vicem fructuum obtinere (vi-sem frok-choo-em ob-ti- 
nee-ree). [Latin] Hist. To take the place of fruits. @ 
The phrase typically referred to interest as the pro- 
duce of money. 


vice president, n. 1. An officer selected in advance to 
fill the presidency if the president dies, resigns, is 
removed from office, or cannot or will not serve. @ 
The Vice President of the United States, who is 
elected at the same time as the President, serves as 
presiding officer of the Senate. On the death, inca- 
pacity, resignation, or removal of the President, the 
Vice President succeeds to the presidency. 2. A 
corporate officer of midlevel to high rank, usu. 
having charge of a department. — Also written vice- 
ident. [Cases: United States €=26. C.J.S. United 
States §§ 45-47.],-——. vice presidency, n. — vice- 
vice principal. Seé :FELLOW-SERVANT RULE. 
viceregent, n. 1. A:deputy regent; esp., one who acts 
in the place of a ruler, governor, or sovereign. 2. 
More broadly, an officer deputed by a superior or by 
proper authority to exercise the powers of the high- 
er authority; one with delegated power. 


‘viceroy, n. The governor of a kingdom or colony, who 
rules us the deputy of a monarch. — viceroyal, 
viceregal, adj. 

vice-sheriff. See deputy sheriff urder SHERIFF. 

vice-treasurer, n. A deputy or assistant treasurer. 

vicinage (vis-o-nij). [Law French “neighborhood”) 1. 
Vicinity; Prosi: 2. The place where a crime is 
committed or a trial is held; the place from which 
jurors are to be drawn for trial; esp., the locale from 
which the accused is entitled to have jurors select- 
ed. — Also termed vicinetum (vis-o-nee-tom). [Cases: 
Criminal Law €108; Jury €=33(8). C.J.S. Criminal 
Law § 179; Juries § 278.) . 


Mie leobspecth yeh ph Hetil hwo Al aae will 
from which jurors’ will be drawn.... The vicinage concept 
Pty! that the jurors be selected from a 


that 

Wayne & Jervld H. tsrael, Criminal 
§ 16.1, at 738-9 (2d ed. 1992). 

3. A right of common that.neighboring tenants have 

in a barony or fee.” — 

vicious animal. Sed ANIMAL: . 

vicious intromission: See vitious intromission under 1N- 
TROMISSION. 

vicious propensity. An animal's tendency to endanger 
the safety of persons or property. See vicious animal 
under anima... [Cases: Animals ©°66.1, 70. C.J.S. 
Animals §§ 172, 176-183, 186, 188-189, 198, 200.] 

vicontiel (vi-kon-tee-ol), adj. 1. Of or relating to a 
viscount. 2. Of or relating to a sheriff. — Also 
spelled vicountiel. — Also termed vicecomital. 


vicontiel rent. Hist. Rent that a viscount or sheriff 
pays for the use of a royal farm. . 


vicontiels (vi-kon-tee-olz). Hist. 1. Money payable by a 
viscount or sheriff to the Crown. 2. Vicontiel rents. 


vicontiel writ. See writ. 


locality.” 
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victim, n. A person harmed by a crime, tort, or other 
wrong. — victimize, vb. — victimization, n. 

victim allocution. See ALLOCUTION. 

victim-im statement. A statement read into the 
record during sentencing to inform the judge or 
jury of the financial, physical, and psychological 
impact of the crime on the victim eg the victim's 
family. [Cases: Sentencing and Punishment ¢=36 1, 
1763. C.J.S. Criminal Law §§ 1460, 1472, 1479-1480, 
1492-1495, 1530, 1779.} 


victimless crime. See CRIME. 

victim-precipitated homicide. See HOMICIDE. 

victim-related adjustment. An increase in punishment 

- available under federal: sentencing. guidelines when 
the defendant knew. or. should: have known that the 
victim bore a particular characteristic — e.g., the 
victim was unusually vulnerable (because of age or 
condition) — or was otherwise particularly suscepti- 
ble to the criminal conduct. See USSG §§ 3AI1.1, 1.2. 

Victims of Child Abuse Laws. An organization of 
persons who claim to have been weonaly accused of 
sexually abusing ‘children. — Abbr. VOCAL. Cf. 
FALSE MEMORY SYNDROME FOUNDATION. 


victualer (vit-ol-er). Hist. 1. A person authorized by 
law to keep a house of entertainmcnt for the public; 
a publican. [Cases: Theaters and Shows €3. C.J.S. 
Entertainment and Amusement; Sports §§ 18-19, 22, 
25-37.] 2. A person who serves food or drink pre- 
pared for consumption on the premises. — 

spelled victualler. [Cases: Food 0.5, 3.] 


victual rent (vit-[e]l). Scots Jaw. A rent paid in grain or 
its monetary equivalent. 


victus (vik-tes). Civil law. Sustenance; support; a 
means of living. 

vidame (vee-dam). [French] Hist. In French feudal law, 
an officer who represented the bishop. @ Over time, 
these officers erected their offices into fiefs and 
became feudal nobles, such as the vidame of Char- 
tres, Rheims, etc. They continued to take their titles 
from the seat of the bishop whom they represented, 
even though the lands held by virtue of their fiefs 
might be situated elsewhere. 

vide (vi-dee also vee-day). [Latin]. See.;® This is a 
Citation si still seen in; some texts;-esp. in the 
abbreviated. form q.v. (quod-vide “which. see”). Vide 
ante or vide supra. refers toa previous: passage in a 
text; vide post or vide infra refers to a later passage. 


videlicet (vi-del-a-set or -sit). [Latin] To wit; that is to 
say; namely; sciticet. © The term is used primarily 
to point out, particularize, or make more specific 
what has been previously stated in general (or occas. 
obscure) language. One common function is to state 
the time, place, or manner when that is the essence 
of the matter at issue. — Abbr. viz. See viz. 


Video Electronics Standards Association. A nonprofit 
organization that promotes and develops open-dis- 
play and display-interface standards for computers 
to ensure interoperability, and encourage innovation 
and market growth. — Abbr. VESA. 


video piracy. See PIRACY (8). 
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Video Privacy Protection Act. A federal statute that 
bars video stores from disclosing to third parties the 
names of customers’ rentals. 18 USCA § 2710. 


vidimus (vid-o-moes), n. [Latin “we have seen”] 1. An 
inspection of documents, etc. 2. An abstract, syllabus, 
or summary. 3. An attested copy of a document. 4. 
INSPEXIMUS. . 


Vidi scivi et audivi (vi-di si-vi et aw-di-v1). Hist. I saw, 
knew, and heard. @ This was formerly an essential 
art of the notary's docket attached to the end of an 
instrument of seisin, by which the notary claimed to 
have been personally present on the ground when 


seisin was given and thus to have known the facts to’ | - 


be true by having heard the words spoken and seen 
the acts done: 

' pidua regis (¥ij-o0-0 ree-jis), n. [Latin] 1. The widow of 
the king. 2. The widow of a tenant in capite: @ In 
sense 2, she was so called because she was not 
allowed to marry a second time without the king’s 
permission. She obtained her dower from the king, 
who was her patron and defender. 


viduitatis professio (va-d[y]oo-s-tay-tis pre-fes[h]-ee- 
oh), 2. [Latin] Hist. A woman’s solemn act of profess- 
ing that she will live as a single, chaste woman. 


viduity (vi-d[y]oo-o-tee). Archaic. Widowhood. 


vie (vee). [French] Life. © The term occurs in such 
Law French phrases as cestui que vie and pur autre vie. 


vi et armis (v1 et ahr-mis). [Latin] Hist. By or with 
force and arms. See trespass vi et armis under TRESPASS. 


gue sue we ee a ee ee ee 
were, by the common law, necessary in indictments for 
offences which amount to an actual disturbance of the 
peace, or consist, in any way, of acts of violence; but it 
seems to be the better opinion, that they were nevar 
necessary where the offence consisted of a cheat, or non- 
feazance, or a mere uential injury.” 1 Joseph , 
A Practical Treatise on the Criminal Law 240 (2d ed. 1826). 


“yi et armis ... was a necessary part of the allegation, in 
medieval pleading, that a trespass had been committed 
with and was a matter for the King’s Court 
because it involved a breach of the peace. In England, the 
term survived as a formal serheldaadeggir irl Aple 
1852." Bryan A. Garner, A lonary of Legal 


Usage 916 (2d ed. 1995).:: 
view, n. 1, Thé:common-law right of prospect —- that 
is, an outloukfrom the windows of one’s house. 2. 
An urban servitude that ‘prohibits the obstruction of 
the outlook frdm a person’s house. [Cases: Adjoining 
Landowners ‘10; Easements €11, 19, 45. C.J.S. 
Adjoining Landowners §§ 68-69, 71, 74; Easements 
§§ 51-52, 85-87, 151.] 3. A jury's trip to ins a 
place or thing relevant to the case it is considering; 
the act or proceeding by which a tribunal goes to 
observe an object that cannot be produced in court 
because it is immovable or inconvenient to remove. @ 
The appropriate procedures are typically regulated 
by state statute. At common law, and today in many 
civil cases, the trial judge’s presence is not required. 
The common practice has been for the jury to be 
escorted by “showers” who are commissioned for 
this purpose. Parties and counsel are generally per- 
mitted to attend, although this is a matter typical 
within the trial judge's discretion. See sHower. Cf. 
VIEW OF AN INQUEST. [Cases: Criminal Law ¢651; 
Federal Civil. Procedure. 1968; Trial @=28..C_].S. 
Criminal Law § 1156; Trial §§ 117-119.] 4. In a real 


villein 


action, a defendant’s observation of the thing-at issue 
to ascertain its identity and other circumstances sur- 
rounding it. Cf. DEMAND OF VIEW. 


viewer. A person, usu. one of several, appointed by a 
court to investigate certain matters or to examine a 
particular locality (such as the proposed site of a new 
road) and to report to the court. 

view of an inquest. A jury's inspection of a place or 
property to which an inquiry or inquest refers. Cf. 
VIEW (8). 

view of frankpledge. Hist. The twice-yearly gatherin, 
and inspection of every freeman within the distria 
who was more than 12 years:,old to determine 
whether each one-had taken ‘the oath of allegiance 
and had found nine. freeman: pledges for his peace- 
able demeanor. See FRANKPLEDGE?=:"" 


viewpoint discrimination. See DISCRIMINATION. 


vif-gage (veef-gayj or vif-). [Law French] See vadium 
vivum under VADIUM. 


vigil. Eccles. law. The day before any sblemn feast. 


vigilance. Watchfulness; precaution; a proper degree 
of activity and promptness in pursuing one’s rights, 
in guarding them from infraction, and in discover- 

_ ing opportunities for enforcing one’s lawful claims 
and demands. 


vigilant, adj. Watchful and cautious; on the alert; 
attentive to discover and avoid danger. 


vigilante (vij-o-lan-tee). A person who seeks to avenge 
a crime by taking the law into his or her own hands. 

vigilantism (vij-o-lan-tiz-om). The act of a citizen who 
takes the law into his or her own hands by appre- 
hending and punishing suspected criminals. 

viis et modis (vi-is et moh-dis). [Latin) Eccles. law. By 
all ways and means. @ In ecclesiastical courts, service 
of a decree or citation viis et modis is equivalent to 
substituted service in temporal courts. It requires 
posting of a notice where a person is likely to be 

ound. This type of service is contrasted with person- 

al service. ae 

vi laica amovenda. See DE VI LAICA AMGVENDA. 

vill (vil). Hist. 1. A-part into which a hundred or 
wapentake was divided. 2. A town:or village. 

village. 1. Traditionally, a modest assemblage of hous- 
es and buildings for dwellings and busginesses. 2. In 
some states, a municipal corporation with a smaller 
population than a city. — termed (in sense 2) 
town; borough. (Cases: Municipal Corporations €=1.1. 
C.J.S. Municipal Corporations §§ 2-7.] 

villainous judgment. See vILLEINOUS JUDGMENT. 

villanis regis subtractis reducendis (vi-lay-nis_ree-jis 
seb-trak-tis ree-d[y]oo-sen-dis), n. [Latin “for re- 
turning the king’s villeins who have been removed”) 
Hist. A writ that lay for the bringing back of the 
king’s bondmen who had been carried away b 
others out of his manors, where they belonged. 

villanum servitium (vi-lay-nem ser-vish-ee-om), 7. 
[Latin] Hist. See vILLEINAGE. 


villein (vil-on). Hist. A person entirely subject to a lord 
or attached to a manor, but free in relation to all 


villeinage 


others; a serf. @ At the time of the Domesday Inquest 
(shortly after the Norman Conquest), about 40% of 
households were marked as belonging to villeins: 
they were the most numerous element in the English 
population. Cf. FREEMAN. 


villein in gross. A villein who was annexed to the 
person of the lord, and transferable by deed from 
one owner to another. 


villein nt (ri-gabr-dont). A villein annexed 
to the manor of land. 


villeinage (vil-o-nij). Hist. 1. The holding of property 
through servitude to a feudal lord; a servile type of 
tenure in which a tenant was obliged to render base 
services to a lord. Cf. KNIGHT SERVICE; SOCAGE. 2. A 
villein’s status,-condition, or service. — Also ‘spelled 
villenage; villainage; villanage. — Also termed villein 
“The typical tenant in villeinage does not know In the 
evening what h doin the moming.... 

im 


wil 5 
English Law Before the Time of Edward | 371 (2d ed. 1898). 


“At the fower levei the services were not always defined. 
he outies tS pecrent were iver itural. if they 
were unfixed, so the lord might demand ail 


manner of work, the tenure was ‘unfree’ and was called 
villeinage.” J.H. Baker, An Introduction to English Legal 
History 260 (3d ed. 1990). 
privileged villeinage. Villeinage in which the ser- 
vices to be performed were certain, though of a 
base and servile nature. 
re villeinage. Villeinage in which the services 
were not certain, but the tenant was obliged to do 
whatever he was commanded whenever the com- 
mand came. 


villein in gross. See.VILLEIN. 

villein regardant. See viiLEIN. 

villein service. Hist. A base service that a villein per- 
formed, such as working on the lord’s land on 
certain days of the week (usu. two to four). @ These 
services were not considered suitable to a man of 


free and honorable rank. — Also termed villein 
Servitium. See WEEK-WORK. 


villein socage (sok-ij). See SOCAGE. 
villein tenure. See VILLEINAGE. 


villenous judgment (vil-o-nes). Hist. A judgment that 
deprived a person of his libera lex, as a result of 
which he was discredited and disabled as a juror and 
witness, forfeited his goods and chattels and land, 
had his houses razed and trees uprooted, and went 
to prison. — Also spelled villainous judgment. 

vinagium (vi-nay-jee-om). A payment in kind of wine 
as rent for a vineyard. 
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vinculacién (vin-koo-lah-syohn). Spanish law..A linking 
or encumbering; esp., an entail. 


vinculo (ving-kye-loh), n. [Latin “by bond”] Spanish 
law. 1. A tie or bond; esp., the bond of marriage. See 
valoohog a vi matrimonii under pbivorce. 2. An 
entail. 


vinculum juris Me Balt joor-is). [Latin “a bond of 
the law"] Roman law. The tie that legally binds one 
person to another; legal bond; obligation. Cf. soiu- 
TIO OBLIGATIONIS. 


vinculum personarum ab eodem stirpite descendentium 
(ving-kyo-lom_por-so-nair-om ab ee-oh-dam stir-pa- 
tee dee-sen-den-shee-om). [Law Latin] Hist. The 
ee uniting persons descended from the same 
stock. : 


vindex (vin-deks), n. [Latin} Civil law. One who guar- 
anteed the ap ce of a defendant in court on 
pain of being liable for the.judgment debt. 


vindicare (vin-di-kair-ee), vb. [Latin “to claim or chal- 
lenge”] Roman law & Hist. To demand as one’s own; 
to assert a right in or to (a thing); to assert or claim 
ownership of (a thing). 


vindicate, vb. 1. To. clear (a person or thing) from 
suspicion, criticism, blame, or doubt <DNA tests 
vindicated the suspect>. 2. To assert, maintain, or 
affirm (one’s interest) by action <the claimants 
sought to vindicate their rights through a class- 
action suit>. 3. To defend (one’s interest) against 
interference or encroachment <the borrower vindi- 
cated its interest in court when the lender tried to 
foreclose>. 4. Roman & civil law. To assert a legal 
right to (a thing); to seek recovery of (a thing) by 
legal process <Antony Honoratus attempted to vin- 
dicate the sword he had lent his cousin>. — vindi- 
cation, n. — vindicator, n. 
vindicatio (vin-di-kay-shee-oh), n, (Latin “claim”] Ro- 
man law. 1. An action by the owner to claim proper- 
ty. 
vindicatio servitutis (vin-di-kay-shee-oh sar-va- 
t{y]oo-tis). [Latin “claim of servitude”] Roman law. 
An action against the owner of land over which the 
plaintiff claims that a servitude exists. — Also 
termed actio confessoria. 
2. The claiming of a thing as one’s own; the asser- 
tion of a right in or title to a thing. Pl. vindicationes 
(vin-di-kay-shee-oh-neez), 
vindicatory (vin-de-ko-tor-ee). The portion of a 
statute that sets forth the penalty for committing a 
wrong or neglecting a duty. 
vindicta (vin-dik-ta), n. Roman law. 1. A rod or wand. 
2. The assertion of freedom or ownership by symbol- 
ically touching the person or thing with a rod. See 
FESTUCA. 


vindictive damages. See punitive damages under DAM- 
AGES. : 

vindictive prosecution (vin-dik-tiv). See PROSECUTION. 

viol (vyoh, n. [French] French law. Rape; indecent 
assault. 


violation, n. 1. An infraction or breach of the law; a 
transgression. See INFRACTION. 2. The act of breaking 


———— eee 
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or dishonoring the law; the contravention of a right 
or duty. 3. Rape; ravishment. 4. Under the Model 
Penal Code, a public-welfare offense. @ In this sense, 
a violation is not a crime. See Model Penal Code 
§ 1.04(5). — violate, vb. — violative (vi-a-lay-tiv), 
adj. — violator, n. 


violation warrant. See WARRANT (1). 


violence. The use of physical force, usu. accompanied 
by fury, vehemence, or outrage; esp., physical force 
unlawfully exercised with the intent to harm. ¢ Some 
courts have held that violence in labor disputes is 
not limited to physical contact or injury, but may 
include picketing conducted with misleading signs, 
false statements, erroneous publicity, and veiled 
threats by words and acts. 
domestic-violence. 1.:Violence between members of 
a household, usu. spouses; an assault or other 
violent act committed by one member of a house- 
hold against another. See BATTERED-CHILD SYN- 
DROME; BATTERED-WOMAN SYNDROME. [Cases: Assault 
and Battery 48. C.J.S. Assault and Battery §§ 2-3, 
62, 64-66, 81.] 2. The infliction of physical injury, 
or the creation of a reasonable fear that physical 
injury or harm will be inflicted, by a pareat or a 
member or former member of a child’s household, 
against a child or against another member of the 
household. — Also termed domestic abuse; family 
violence. 3. Archaic. Insurrection or unlawful force 
fomented from within a country. 


Viclence inst Women Act. A federal statute that 
established a federal civil-rights action for victims of 
gender-motivated violence. 42 USCA § 13981. © In 
2000, the Supreme Court invalidated the statute, 
holding that neither the Commerce Clause nor the 
Enforcement Clause of the 14th Amendment author- 
ized Congress to enact the civil-remedy provision of 
this Act. United States v. Morrison, 529 U.S. 598, 120 
S.Ct. 1740 (2000). — Abbr. VAWA. 


violent, adj. 1. Of. relating to, or characterized by 
strong phvsical force <violent blows to the legs>. 2. 
Resulting from extreme or intense force <violent 
death>. 3. Vehemently or passionately threatening 
<violent words>.  * 


violent crime. See crime. — : 

violent death. See DEATH. a 
violent felony. See violent offense under OFFENSE (1). 
violent offense. See OFFENSE (1). 


violent profits. Scots law. Penal damages imposed 
against a tenant who refused to surrender rented 
property to the landlord. 


vir (veer), n. [Latin] 1. An adult male; a man. 2. A 
husband. @ In the Latin phrases and maxims that 
once pervaded English law, vir generally means 
“husband,” as in the expression vir et uxor (husband 
and wife). See er vir. Cf. uxor. ; 


vires (vi-reez), n. 1, Natural powers; forces. 2. Granted 
powers, esp. when limited. See ULTRA VIRES; INTRA 
VIRES. ” 


vir et uxor (veer et ok-sor). [Latin] Husband and wife. 


virga (ver-ge). Hist. A rod or staff; esp., a rod as an 
ensign of office. y 


visa 


virgata (ver-gay-te). 1. A quarter of an acre of land. 
See acre. 2. A quarter of a hide of land. See HpE (1). 


virgata regia (ver-gay-ta ree-jee-a). [Latin “‘king’s 
verge”) Hist. The bounds of the king’s household, 
within which the court of the steward had jurisdic- 
tion. 

virga terrae (var-ge ter-ee), n. [Latin “branch of land”’] 
Hist. A variable measure of land ranging from 20 to 
40 acres. — Also termed virgata terrae. See YARDLAND. 


virge. See VERGE. 


viridario eligendo (vit-o-dair-ee-oh el-a-jen-doh). Hist. 
A writ for choice of.a verderer in the forest. 


virile share. Civil law. An amount that an obligor owes 
jointly and severally with another. La. Civ. Code art. 
1804. — Also termed virile portion: 

virtual adoption. See adoption by estoppel under anor. 
TION. 


virtual child pornography. See ronNOGRAPHY. 
virtual representation. See REPRESENTATION (3). 


virtual-representation doctrine. The principle that a 
- judgment may bind a pron who is not a party to 
the litigation if one of the parties is so closely aligned — 
with the nonparty’s interests ‘that the nonparty has 
- been adequately represented by the partv in court. € 
Under this doctrine, for instance, a judgment in a 
case naming only the husband as a party can be 
binding on his wife as well. See res jupicaTa. [Cases: 
Judgment 677. C_J.S. Judgments §§ 847, 851-854.] 


virtue ethics. Ethics. An ethical theory that focuses on 
the character of the actor rather than on the nature 
wf the act or its consequences. @ This approach 
received its first and perhaps its fullest expression in 
the works of Aristotle, esp. in his Ethics. Cf. CONsE- 
QUENTIALISM. 


virtute cujus (var-t[y]oo-tee k[y]oo-jas), adv. [Latin]. 
Hist. By virtue whereof. © This phrase began the 
clause in a pleading that attempted to justify an 
entry onto land by alleging that it was by virtue of an 
order from one entitled that the entry took place. 


virtute officii (var-t[y]oo-tcc a-fish-ee-1), adv. [Latin] 

_ Hist. By virtue of his.(or her) office; by the authority 
invested in one as the incumbent of a particular 
office. @ An officer acts virtute offictt when i 


out some official authority as the incumbent of an 
office. 


vis (vis). [Latin “power”] 1. Any force, violence, or 
disturbance relating to a person or property. 


“Vis, as a legal term, was understood to denote the organiz- 
ing and arming of tumultuous bodies of men for the pur- 
sacral sy the constituted authorities in the per- 
of their duty, and thus interrupting the hava 
administration of the laws. No such offence was recogn! 
by the Criminal Code until the last century of the republic, 
en violent riots by hired mobs became so frequent, that 
M. Plautius Silvanus, Tribune of the Plebs, B.C. 89, [se- 
CAEN. Geie meiniond ch cur (oanae Gems came” 
Witten R sy, A Manual of Foran Antiquities S47 ‘i 
amsay, 
fo Lanciani ed., 15th ed. 1894). 


2. The force of law. @ Thus vim habere (“to have 
force”) is to be legally valid. Pl. vires. 


visa (vee-za). An official indorsement made out on a 
passport, showing that it has been examined and 


vis ablativa 


that the bearer is permitted to proceed; a recogni- 
tion by the country in which a port-holder 
wishes to travel that the holder’s passport is valid. © 
A visa is generally required for the admission of 
aliens into the United States. 8 USCA §§ 1181, 
1184. — Also termed (archaically) visé (vee-zay or vi- 
zay). (Cases: Aliens €°51.5. C.J.S. Aliens §§ 89-91, 
93-96, 132.] 


vis ablativa (vis ab-le-ti-va), n. [Latin “ablative force”] 
Civil law. Force exerted in taking something away 
from another. Pl. vires ablativae. 


vis absoluta (vis ab-sa-loo-ta). Physical compulsion. 
compulsion of the will (vis 


between 

) which results in an act not 
Goeton cot ptanical comguin wis abookte) in 
vis armata (vis abr-may-te). {Latin “armed force”] 


Hist. Force exerted by means of weapons. — Alsu - 


oe 


termed armata vis.'GF. vis INERMIS. 


vis aut metus qui cadit in constantem virum (vis awt 
mee-tes kwi kay-dit [or kad-it] in kon-stan-tam vi- 
rem). [Latin] Hist. A force or fear sufficient to over- 
come a man of firmness and resolution. 


vis-a-vis (veez-o-vee). [French “face to iace”] In rela- 
tion to; opposite to <the creditor established a pre- 
ferred position vis-a-vis the other creditors>. 

Visby, laws of. See Laws OF VISBY. i 

vis clandestina (vis klan-des-ti-no), n. [Latin “clandes- 
tine force”] Hist. Force furtively used, esp. at night. 

vis compulsiva (vis kom-pol-st-va), 2. [Latin “compul- 
sive force’’} Hist. Force exerted to compel another to 
do something involuntarily; menacing force exerted 
by terror. 


viscount (v1-kownt). 1. The title of the fourth rank of 
European nobility. ¢ In the British peerage, viscount 
is placed between the dignity of earl and baron. 2. 
Hist. A sheriff. 

viscountess (vi-kown-tis). The wife of a viscount. — 
Also termed vice-comitissa. 

vis divina (vis di-vi-na), n. Civil law. Divine or super- 
human force; ACT OF GOD; VIS MAJOR. 

visé. See visa. ae 

vis expulsiva (vis eks-pol-st-va), n. [Latin “expulsive 

force”) Hist. Force‘tised to expel or dispossess anoth- 

er. at Sore 

vis exturbativa (vis ‘eks-tr-be-ti-ve), n. [Latin “elimi- 
nating force”) Hist. Force used to thrust out another, 
esp. when two claimants are contending for posses- 
sion. 


vis fluminis (vis floo-me-nis), n. [Latin “the force of a 
river”) Civil law. The force exerted by a stream or 
river; waterpower. 

visible, adj. 1. Perceptible to the eye; discernible by 
sight. 2. Clear, distinct, and conspicuous. 

visible crime. See street crime under CRIME. 


visible means of support. An apparent method of 
earning a livelihood. © Vagrancy statutes have long 
used this phrase to describe those who have no 
ostensible ability to support themselves. 
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vis illicita (vis il-lis-o-to). See vis INJURIOSA. 


vis impressa (vis im-pres-e), n. [Latin “impressed 
force”] The original act of force from which an 
injury arises, as distinguished from the proximate 
(or immediate) force. 


vis inermis (vis in-or-mis), n. [Latin] Unarmed force. 


Cf. vis ARMATA. 


vis injuriosa (vis in-joor-ee-oh-sa), n. (Latin “injurious 
force] Hist. Wrongful force. — Also termed vis 

vis. inquietativa (vis in-kwi-o-te-ti-va), n. [Latin “dis- 
quieting force”) Civil law. Force that prevents anoth- 
er from using his or her possession quietly and in 
peace. ; 


. visit, n. Int'l law. A naval officer’s boarding an ostensi- 


bly neutral merchant vessel from another state to 
exercise the right of search. ® This. right is exercis- 
able when: suspicious .circumstances-exist, as when 
the vessel is suspected of involvement in piracy. — 
Also termed visitation. See RIGHT OF SEARCH. [Cases: 
War and National Emergency €=26. C.J.S. War and 
National Defense §§ 26, 28.] 


visitation (viz-o-tay-shon). 1. Inspection; superinten- 
dence; direction; regulation. 2. Family law. A rela- 
tive’s, ba a noncustodial parent's, period of access 
to a id. — Also termed parental access; access; 
parenting time; residential time. (Cases: Child Custody 
€175-231.] 3. The process of inquiring into and 
correcting corporate irregularities. [Cases: Corpora- 
tions €=394. C.J.S. Corporations § 582.) 4. visst. 
ndparent visitation. A grandparent’s court-ap- 
Soored aaeat to a gran Phild. The Suprene 
Court recently limited a grandparent’s right to 
have visitation with his or her grandchild if the 
parent objects, ag. pres fundamental right 
to raise his or her child and to make all decisions 
concerning the child free from state intervention 
absent a threat to the child’s health and safety. 
Troxel v. Granville, 530 U.S. 57, 120 S.Ct. 2054 
(2000). 
restricted visitation. See supervised visitation. 
stepped-up visitation. Visitation, usu. for a parent 
who has been absent from the child’s life, that 
bere on a very limited basis and increases as the 
id comes to know the.:parent. = Also termed 
Step-up vistiation. 
supervised visitation. Visitation, usu. court-or- 
dered, in which a parent may visit with the child 
or children only in the presence of some other 
individual. @ A court may order supervised visita- 
tion when the visiting parent is known or believed 
to be prone to physical abuse, sexual abuse, or 
violence. — Also termed restricted visitation. 


visitation books. Hist. Books compiled by the heralds, 
when royal progresses were solemnly and regularly 
made into every part of the kingdom, to inquire into 
the state of farnblies and to register whatever mar- 
riages and descents were verified to them upon oath. 

visitation credit. Family law. A child-support reduction 
that reflects the amount of time the child lives with 
the noncustodial parent. 
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visitation order. Family law. 1. An order establishing 
the visiting times for a noncustodial parent with his 
or her child. [Cases: Child Custody €525. CJ.S. 
Parent and Child §§ 132-133.] 2. An order establish- 
ing the visiting times for a child and a person with a 
significant relationship to the child. @ Such an order 
may allow for visitation between (1) a L sinape eho 
and a grandchild, (2) a child and another relative, 
(3) a child and a stepparent, or (4) occasionally, a 
child and the child’s psychological parent. — Also 
termed access order. 


visitation right. 1. Family law. A noncustodial parent’s 
or grandparent's court-ordered privilege of spend- 
ing time with:d child eh tepmeer who 1s living. with 
another person, usu. the custodial parent. ® The 
noncustodialparent with'visitation rights. may some- 
times be a-pafent from whose custody the child has 
been removed because of abuse or neglect. (Cases: 
Child Custody 175-231, 282.] 2. Int'l law. A bellig- 

- erent nation’s right to search a neutral vessel to find 
out whether it is carrying contraband or is otherwise 
engaged in nonneutral service. @ If the searched 
vessel is doing either of these things, the searchers 
may seize the contraband and carry out an appropri- 
ate punishment. — Also termed (in both senses) right 
of visitation 

visitatorial (viz-o-te-tor-ee-al), adj. Of or relating to 
on-site een or supervision. — Also termed 


“To eleemosynary corporations, a visitatorial power is at- 


charity. power {s judicial and preme, bel er leciaie 
. r and su A a 
tive.” 2 James on American Law 
*300-01 (George Comstock ed., 11th ed. 1866). 
visitatorial power. See POWER (8). 
visiting judge. Se unék: 
visitor. 1. A person who goes or comes.to a particular 
person or place. - = 
business visitor. See BUSINESS VISITOR. 
2. A person appointed to visit, inspect, inquire into, 
and correct corporate irregularities. [Cases: Corpo- 
rations €=394. C.J.S. Corporations § 582.] 
visitorial. See visITATORIAL. 
visitorial power. See visitatorial power under POWER (3). 
visitor of manners. A regarder's office in the forest. 
vis laica (vis lay-o-ka), n. [Latin “lay force”] Hist. An 
armed force used in holding possession of a church. 
vis licita (vis lis-a-ta), n. [Latin] Lawful force. 
vis major (vis may-jer), n. [Latin “a superior force”) 1. 
A greater or superior force; an irresistible or over- 
whelming force of nature; FORCE MAJEURE. Cf. ACT OF 
Gop. 2. A loss that results immeriiately from a natural 


cause without human intervention and that could 
not have been prevented by the exercise of pru- 


vitllitigate 


dence, diligence, and care. — Also termed act of 
nature; act of providence; superior force; irresistible force; 
vis divina. [Cases: Carriers €7119; Negligence 
€ 440; Shipping €=120, 179. C.J.S. Aeronautics and 
Aeros; § 239; Carriers § 430; Negligence §§ 66-68, 
209; Shipping §§ 276-277, 442.) 


vis major naturae (vis may-jor no-tyoor-ee). [Latin] 
Hist. The superior force of nature. See FORCE MAJ- 
EURE. 


visne (veen or veen-ee). [Law French fr. Latin visne- 
tum) Neighborhood; at common law, the district 
from which juries were drawn; VICINAGE. 


vis ativa (vis por-tor-be-ti-va), n. [Latin “per- 

‘ turbing force”) Hit.\Force' used: between persons 
contending for possession of something. 

vis (vis prahk-se-ma), n. [Latin “proximate 
force”) Hist. Immediate force. 


vis simplex (vis sim-pleks), n. [Latin “simple force”) 
Hist. Mere force; sheer force. . 


VISTA. (vis-to). abbr. Volunteers in Service to America, 
a federal pro established in 1964 to provide 
volunteers to help improve the living conditions of 
people in the poorest areas of the United States, its 
possessions, and Puerto Rico. [Cases: United States 
82(4). C.J.S. United States §-155.] 


vi statuti (v1 sta-t[y]oo-ti). [Law Latin] Hist. By force of 
statute. 


Visual Artists Rights Act. Copyright. A 1990 federal 
law that gives a visual artist nontransferable moral 
rights of integrity and attribution in original and 
limited-edition creations. © Passed in order to meet 
Berne Convention standards, the Act protects the 
original artist — not the owner of the copyright — 
by granting some rights to prevent the work from © 
being changed or destroyed, and by guaranteeing . 
that the artist may claim authorship of the original 
work but may deny authorship if the work is modi- 
fied. 17 USCA §§ 106A, 113. — Abbr. VARA. (Cases: 
copriens and Intellectual Property €6. C.J.S. 
Copyrights and Intellectual Property § -16.} 


‘pisus (vi-ses or v1-zas);, n:.{Latin] ‘HisksAn inspection of 


a place, person, or thing. See view). 

vital statistics. Public records — usu::relating to mat- 
ters such as births, marriages, deaths, diseases, and 
the like — that are statutorily mandated to be kept 
by a city, state, or other governmental division or 
subdivision. @ On the admissibility of vital statistics, 
see Fed. R. Evid. 803(9). [Cases: Health €=395.] 


vital term. See fundamental term under TERM (2). 


vitiate (vish-ee-ayt), vb. 1..To impair; to cause to have 
no force or effect <the new statute vitiates any 
common-law argument that the plaintiffs might 
have>. 2. To make void or voidable; to invalidate 
either completely or in part <fraud vitiates a con- 
tract>. 3. To corrupt morally <Mr. Lawrence com- 
plains that his children were vitiated by their gov- 
erness>. — vitiation, n. — vitiator, n. 

vitilitigate (vit-o-lit-o-gayt), vb. [fr. Latin vililitigare “‘to 
quarrel disgracefully") Archaic. To litigate merely 
from quarrelsome motives; to carry on a lawsuit in 


vitious intromission 


an unduly contentious, wrangling way. — vitilitiga- 
tion, n. — vitilitigious (vit-o-li-tij-es), adj. 
vitious intromission. See INTROMISSION. 


vitium clerici (vish-ee-om kler-o-s1). [Latin] See clerical 
error under ERROR. ; 


vitium reale (vish-ee-om ree-ay-lee). [Latin “true er- 
ror”) Hist. & Scots law. A defect in a title that renders 
the movable property nontransferable; specif, an 
inherent vice in the title of anyone who holds a 
stolen thing, even if acquired honestly, so that the 
true owner can reclaim it. Cf. LABES REALIS QUAE REI 
INHAERET. 
“A who comes into of moveabl 
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‘vitium scriptoris (vish-ee-om skrip-tor-is), n. {Latin 
“the mistake of a scribe”} Hist. A clerical error in 
writing. 

vitricus (vi-tre-kas), n. [Latin] Hist. A stepfather. 

viva aqua (vi-ve ak-wa), x. [Latin “living water"] Hist. 
Running water; water that comes from a spring or 
fountain. 

. viva pecunia (vi-va pi-kyoo-nee-a), n. [Latin “living 
money”] Hist. Cattle, which obtained this name dur- 
ing the Saxon period, when they were received as 
money, usu. at regulated prices. 


viva voce (vi-va voh-see also vee-va), adv. [Law Latin 
“with living voice”] By word of mouth; orally. @ In 
reference to votes, the term means that a voice vote 
was held rather than a vote by ballot. In reference to 
the examination of witriesses, the term means that 
oral rather than written testimony was taken. See 
voice vote under voTE (4). [Cases: Elections €7214. 
CJS. Elections § 202.] 


viva voce vote. See waice vole under VOTE (4). 
vivisection, n. 1. Physiological or pathological experi- 


mentation on ofi-investigation of living vertebrate . 


animals using procedures likely to cause severe pain. 
2. By extension;:questioning or criticism that. is 
intense, minute, and merciless. 

vivum vadium (vi-vam vay-dee-om). See vadium vivum 
under VADIUM. 

viz. (viz). abbr. [Latin videlicet] Namely; that is to say 
<the defendant engaged in fraudulent activities, 
viz.,; misrepresenting his gross income, misrepresent- 
ing the value of his assets, and forging his wife's 
signature>. See VIDELICET. 

vocabula artis (voh-kab-ye-le ahr-tis), n. [Latin] Words 
of art. See TERM OF ART. 


- VOCAL. abbr. VICTIMS OF CHILD ABUSE LAWS. 


vocare ad curiam (voh-kair-ee ad kyoor-ee-om), vb. 
[Latin] To summon to court. 
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vocatio in iu (voh-kay-shee-oh in jos). |Latin] Roman 
law. A plaintiffs oral summoning of a defendani to 
go before a magistrate. © The vocatio in jus occurred 
when the plaintiff would summon the defendant in 
formal words to accompany the plaintiff. 

vocation. A person's regular calling or business; one’s 
occupation or profession. 

vociferatio (voh-sif-e-ray-shee-oh), n. [Latin] Hist. An 
outcry; HUE AND CRY. 

voco (voh-koh). [Latin “I call”] Hist. I summon; I 
vouch, See VOcATIO IN Jus. 


Voconian law (va-koh-nee-in). See LEX VOCONIA. 


voice exemplar. A sample of a person's voice used for 
the p of comparing it with a reco: voice to 
‘determine whether the speaker is the same person. @ 
pepcna voiceprint ideritification was formerly in- 
admissible, the trend in recent years has been to- 
ward admissibility. See Fed. R. Evid. 901. [Cases: 
Criminal Law €>339.6; Evidence €=150. C.J.S. Crim- 
inal Law §§ 800-801; Evidence §§ 216-226.] 


voiceprint. A distinctive pattern of curved lines and 
whorls made by a machine that measures human 
vocal sounds for the pu of identifying an indi- 
vidual speaker. @ Like fingerprints, voiceprints are 
thought to be unique to each person. : Crimi- 
nal Law $339.6; Evidence €150. C.J.S. Criminal 
Law §§ 800-801; Evidence §§ 216-226.] 


voice vote. See VOTE (4). 


void, adj. 1. Of no legal effect; null. @ The distinction 
between void and voidable is often of great practical 
importance. Whenever technical accuracy is re- 
quired, void can be properly applied only to those 
provisions that are of no effect whatsoever — those 
that are an absolute nullity. —. void, avoid, 2b. — 
voidness, n. 
facially void. (Of an instrument) patently void 
upon an inspection of the contents. — Also termed 
void on its face. 
void ab initio (ab i-nish-ee-oh). Null from the 
beginning, as from the first moment when a con- 
tract is entered into. © A contract is void ab initio if 
it seriously offends law or public policy, in contrast 
to.a contract that is merely voidable at the election 
of one pary to the contract. [Cases: Contracts 
€-98, 136. C.J.S. Contracts §§ 137,.139-140, 145, 
153-155, 157, 171, 173-174, 185, 188, 280-281, 
286, 296.] 


void for vagueness. 1. (Of 'a deed or other instru- 
ment affecting proven) eid, Bg an insuffi- 
cient property description as to be unenforceable. 
[Cases: Deeds €=37. C.J.S. Deeds § 53.) 2. (Of a 
penal statute) establishing a requirement or pun- 
ishment without specifying what is required or 
what conduct is punishable, and therefore void 
because violative of due process. — Also termed 
void for indefiniteness. See VAGUENESS DOCTRINE. 
(Cases: Constitutional Law ¢>258(2); Criminal 
Law ¢°13.1(1). C.J.S. Criminal Law § 26.} 


2. VOIDABLE. @ Although sense 1 above is the strict 
meaning of void, the word is often used and con- 
strued as bearing the more liberal meaning of 
“voidable.” 


| 
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voidable, ad. Valid until annulled; esp., (of a contract) 
capable of being affirmed or rejected at the option of 
one of the parties. @ This term describes a valid act 
that may be voided rather than an invalid act that 
may be ratified. — Also termed avoidable. (Cases: 
Contracts € 98, 136. C.J.S. Contracts §§ 137, 
139-140, 145, 153-155, 157, 171, 173-174, 185, 
188, 280-281, 286, 296.] — voidability, x. 


rath 
which may be confirmed, and the weight of authority as well 
as reason poirits in. the-same direction. Certainly, so far as 
executed:fransfers $f property-are concerned the authority 
a Lin ga ard Clearly, euppors rin ee cue cee 
Ae w ‘ J jes 1 

edewia. 

: romise of an infant surety is voldable as distin- 
guished from void. The. infant ey expressly disaffirm or 


the expiration of a le time after majo y Laurence 
P. Simpson, Handbook on the Law of Suretyship 82 (1950). 


voidable agreement. See voidable contract under con- 
‘TRACT. 


voidable contract. See CONTRACT. 

voidable judgment. See JUDGMENT. 

voidable marriage. See MARRIAGE (1). 

voidable preference. See PREFERENTIAL TRANSFER. 
voidable process. See PROCESS. 

voidable promise. See PROMISE. 

voidable transfer. See PREFERENTIAL TRANSFER. 
void agreement. See void contract under CONTRACT. 


voidance, n. The act of annulling, canceling, or mak- 
ing void. — Also termed avoidance. 


void contract. See CONTRACT. 


void for indefiniteness. See void for vagueness under 
VOID. 


void for vagueness. See voip. 


void-for-vaguéness, doctrine. 1. VAGUENESS DOCTRINE. 2. 
See void for. vagueness under voip. 


void judgment: See JUDGMENT. 

void legacy. See LEGACY. : 

void marriage. See MARRIAGE (1). 

void on its face. See facially void under vow. 
void process. See PROCESS. 


voir dire (vwahr deer also vor deer or vor dir), n. [Law 
French “to speak the truth”] 1. A preliminary exami- 
nation of a hay ae juror by a judge or lawyer to 
decide whether the prospect is qualified and suitable 
to serve on a jury. @ Loosely, the term refers to the 
jury-selection phase of a trial. (Cases: jury 131. 
CJ.S. Juries sf 462-471, 486.] 2. A preliminary ex- 
amination to test the competence of a witness or 
evidence. [Cases: Witnesses €°77. C.J.S. Witnesses 
§§ 127-131, 144-146.] 3. Hist. An oath administered 
to a witness requiring that witness to answer truth- 
fully in response to questions. — Also spelled voire 
dire. — Also termed voir dire exam; examination on. the 
voir dire. — voir dire, vb. 


voluntary 


voiture (vwah-t[y]oor), x. Carriage; transportation by 
carriage. 


vol. abbr. Volume. 
volatile stock. See stock. 


volatility. In securities markets, the quality of having 
sudden and extreme price changes. 


volens (voh-lenz), adj. (Latin) Willing. See NoLENS vo- 
LENS. 


volenti non fit injuria (voh-len-ti non fit in-joor-ee-s). 
[Law Latin “to a willing J ridge it is not wrong,” i.e., 
a person is not wronged by that'to which he or she 
consents] The principle that‘a:person who knowing- 
ly and voluntarily risks danger.cannot recover for 
any resulting agury¢ This is ‘the type of affirmative 
- defense that must be pleaded-sittder Fed. R. Civ. P. 
8(c). — Often shortened to volenti. See ASSUMPTION OF 
THE Risk. (Cases: Negligence €-550. C.J.S. Negligence 
§§ 360-361.] 
“{T]he maxim ‘Volenti non fit injuria’ ... is certainly of 
respectable antiquity. The idea underlying it has been 
traced as far back as Aristotle, and it was also recognised in 
te pecan merntaie enie mere 
ises the augh not with the 


harm to the person rather 

than to ps gh A P.H. Winfield, A Textbook of the Law of 

Tort § 13, at 24 (Sth ed. 1950). 

volition (vo-lish-en or voh-), x. 1. The ability to make 
a choice or determine something. 2. The act of 

_ making a choice or determining something. 3. The 
choice or determination that someone makes. — 
volitional, adj. 7 

volitional test. See IRRESISTIBLE-IMPULSE TEST. 


Volstead Act (vol-sted). A federal statute enacted in 
1919 to oo the manufacture, sale, or transpor- 
tation of liquor. © When the 21st Amendment re- 
pealed the 18th Amendment in 1933, the Volstead 
Act was voided. [Cases: Intoxicating Liquors €=17. 
C.J.S. Intoxicating Liquors § 35.] 


volume discount. See DISCOUNT. 


volumen (vol-yoo-mer}, n. [Latin.‘‘a-rolled-up thing”) 
Civil law. A volume..Pl. volumina.... 

volumus (vol-o-mes), vb. [Latin] Hist: We will; it is our 
will. @ This was the first word of a clause in royal 
writs of protection and letters patent. It uses the 
royal we — the plural first person by which mon- 
archs have traditionally spoken. 

voluntariae jurisdictionis (vol-on-tair-ee-ee juur-is-dik- 
shee-oh-nis). [Latin] Hist. Of or pertaining to volun- 
tary jurisdiction. See voluntary jurisdiction under JuRIs- 
DICTION. 


voluntarily, adv. Intentionally; without coercion. 


voluntarius daemon (vol-on-tair-ee-os dee-men), 7. 
{Law Latin “voluntary madman”) Hist. A drunkard; 
one who has voluntarily contracted madness by in- 
toxication. 


voluntary, adj. 1. Done by design or intention <volun- 
tary act>. 2. Unconstrained by interference; not 
impelled by outside influence <voluntary state- 
ment>. 3. Without valuable consideration; gratu- 


voluntary abandonment 


itous <voluntary gift>. (Cases: Contracts ¢>47, 
C.J.S. Contracts §8§ 83-84.) 4. Having merely nominal 
consideration <voluntary deed>. — voluntariness, 
n. 


voluntary abandonment. See ABANDONMENT (2). 
voluntary appearance. See APPEARANCE. 
voluntary arbitration. See ARBITRATION. 


voluntary assignment. See general assignment under s- 
SIGNMENT (2). 


voluntary association. See ASSOCIATION (3). 


voluntary assumption of the risk. See ASSUMPTION OF 
THE RISK. « 


voluntary bankruptcy. See BANKRUPTCY. 
voluntary bond. See BOND (8). 

voluntary commitment. See COMMITMENT. - 
voluntary confession. See CONFESSION. 
voluntary consent. See CONSENT (1). 


voluntary contract. See gratuitous contract (2) under 
"CONTRACT. 


voluntary conveyance. See CONVEYANCE. 


voluntary courtesy. An act of kindness performed by 
one peo toward another, from the will of the 


doer, without any previous request or promise of 

made by the person who is the object of the 
act. © No promise of remuneration arises from such 
an act. 


voluntary deposit. See DEPOSIT (6). 

voluntary disclosure of offense. See DISCLOSURE (1). 
voluntary discontinuance. See NONSUIT (2). 
voluntary dismissal. See DISMISSAL (1). 

voluntary dissolution. See DISSOLUTION. 

voluntary escape. See ESCAPE (3). 
voluntary euthanasia. See EUTHANASIA. 


voluntary exposure to unnecessary danger. An inten- 
tional act that, from the standpoint of a reasonable 


person, gives rise to an undue risk of harm. @ The | 


phrase implies-a-conscious, deliberate exposure of 


which one. is consciously willing ‘to: take the risk. . 


(Cases: Insurance €92592. CJ.S. Insurance § 882.] 


voluntary ignorance. Willful obliviousness; an un- 
knowing or unaware state resulting from the neglect 
to take reasonable steps to acquire important knowl- 
edge. [Cases: Insurance €=2965; Negligence €>212. 
C.J.S. Insurance §§ 584-585; Negligence §§ 44, 
46-55.] 


voluntary improvement. See IMPROVEMENT. 
voluntary intoxication. See INTOXICATION. 
voluntary jurisdiction, See JURISDICTION. 
voluntary lien. See LiEN. 

voluntary manslaughter. See MANSLAUGHTER. 
voluntary oath. See nonjudicial oath (1) under oaTH. 
voluntary petition. See PETITION. 
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voluntary pilot. See PILOT. 

voluntary pooling. See pooLinc. 
voluntary-registry law. See ADOPTION-REGISTRY STATUTE. 
voluntary respite. See RESPITE. 

voluntary sale. See sae. 

voluntary search. See SEARCI!. 

voluntary settlement. See SETTLEMENT (1). 
voluntary statement. See STATEMENT. 
voluntary stranding. See STRANDING. - 
voluntary surety. See surETY. 

voluntary suretyship. See SuRETYsHIP. 
voluntary trust. See TRUST. 

-yoluntary unitization. See UNITIZATION.. 
voluntary waste. See WASTE (1). _ 


voluntas (ve-leu-tas), n. [Latin] Hist. 1. Volition, pur- 
pose, or intention; a feeling or impulse that prompts 
the commission of an act. 2. A will by which a 
testator plans to dispose of an estate; WILL. 


voluntas testatcris (va-len-tas tes-te-tor-is). [Latin] Hist. 
The intention of a testator. 


voluntatis non necessitatis (vol-on-tay-tis non ne-ses-i- 
tay-tis). [Latin] Hist. A matter of choice, not of neces- 
sity. : 

volunteer. 1. A voluntary actor or agent in a transac- 
tion; esp., a person who, without an employer's 
assent and without any justification from legitimate 
personal interest, helps an employee in the perforin- 
ance of the employer's business. 2. The tee in a 
voluntary conveyance; a person to whom a convey- 
ance is made without any valuable consideration. See 
voluntary conveyance under CONVEYANCE. 3. Military. 
law. A person who enters military service voluntarily 
and is then subject to the same rules as other sol- 
diers. Cf. DRAFT (2). 


Volunteers in Service to America. See vISTA. 


vote, n. 1. The expression of one’s preference or 
opinion in a meeting or election by ballot, show of 
hands; or other:type of communication <the Repub- 
lican candidate receivéd' more votes:than the Demo- 
cratic candidate>. | : ; 


absentee vote. See absentee voting under VOTING. 


bullet vote. A vote cast for fewer nominees than are 
being elected. @ A bullet vote slightly enhances the 
ballot’s effect on the outcome. — Also termed bullet 
ballot. : 


saat’ 5 


casting vote. A deciding vote cast by the chair of a 
deliberative assembly when the votes are tied. © 
The U.S. Constitution gives the Vice President the 
casting vote in the Senate. U.S. Const. art. I, § 3. 


“One is, that to secure at all times the possibility of a 


definite resolution of the body, it is n that the 
President should have only a casting vote. And to take the 
senator of any State from his seat as senator, to place him 


in that of President of the Senate, would be to exchange, in 

regard to the State from which he came, a constant for a 

mo vote.” The Federalist No. 68 (Alexander Hamil- 
n). j 
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effective vote. A vote that counts toward a winning 
candidate, to the extent needed to win. @ A vote 
that goes to a winning candidate is “effective” to 
the extent needed to win, and “excess” beyond 
that point. For example, if a candidate needs 100 
votes and gets 150, then 50 votes are excess votes 
and each vote is two-thirds effective and one-third 
excess. Cf. excess vote; wasted vote. 


excess vote. A vote that counts toward a eh 
candidate, beyond the extent needed to win. Cf. 
effective vote. 


exhausted vote. A preferential vote on which all the 
ranked candidates have already been elected or 
eliminated: Also termed exhausted ballot. 

illegal votei'A vote that: does not count because it 
was. cast:by.someone not entitled to vote or for an 
ineligible choice, or in a form or manner that does 
not comply with the applicable rules. See spoiled 
ballot under BALLOT (2). 


legal vote. A vote cast in the proper form and 
manner for an eligible choice by someone entitled 
to vote. 


aired vote. An abstention resulting from a pair- 
ing. See PAIR. 


ferential vote. A vote that ranks the choices in 
order of preference. @ A preferential vote may be 
transferable or weighted. — Also termed preferen- 
tial ballot. Cf. single transferable vote; weighted vote. 


single transferable vote. A preferential vote that will 
migrate or “ ”* away from a candidate 
whom it -will no longer help. © Under transferable 
voting, a candidate wins if his or her first-choice 
votes reacii the nuinber needed to win, or the 
“threshold.” If no candidate reaches the threshold, 
the least-preferred candidate is dropped and his 
or her votes transfer to the next-preferred candi- 
date on cach ballot. If a candidate reaches the 
threshold with an excess, that excess still trans- 
fers — after being discounted by the non-excess 
fraction needed to reach the threshold — among 
the surviving candidates. Each transfer preserves 
each vote.asdong as at least one candidate that the 
voter rankedsurvives.’The redistribution contin- 
ues until enough candidates reach the threshold 
or the number of surviving candidates equals the 
number of representatives still to be elected...See 
DROOP Quota. — Also termed STV; transferable vote; 
choice voting. 

transferable vote. See single transferable vote. 
unintelligible vote. An otherwise legal vote cast in a 
form from which the tellers cannot ascertain the 
voter’s intent. © On a secret ballot, no voter may 
properly claim an unintelligible vote for the pur- 
pose of explaining it since the vote may have been 
cast by another voter who cannot contradict the 
claimant without sacrificing his or her right to 
secrecy. 

vote of no confidence. See NO-CONFIDENCE VOTE. 


wasted vote. A vote that does not count toward any 
winning candidate. Cf. effective vote; excess vote. 


weighted vote. A nontransferable preferential vote 
whose strength is allocated among the ranked 


vote 


preferences either by the voter or according to a 
series of fixed weights. 


2. The total number of votes cast in an election 
<the incumbent received 60% of the vote>. [Cases: 
Elections 1. C.J.S. Elections §§ 1(1, 10), 2.]3. The 
majority or supermajority needed for a certain 
question <a two-thirds vote>. 


majority vote. See MAJORITY (2). 
plurality vote. See PLURALITY. 


tie vote. An equally divided vote. @ A tie vote is not 
a deadlock unless the assembly is obliged to act — © 
for example, when electing an. officer to an office 
that will otherwise be vacant. Cf. DEADLOCK. 


- unanimous vote. A vote in whith every voter con- 
curs. See UNANIMOUS.2).0 5 ee. 


winner-take-all vote. An election in which the ma- 
jority (or sometimes the plurality) elects all the 
representatives. Cf. UNIT RULE (2); PROPORTIONAL REP- 
RESENTATION; proportional voting under VOTING. 


4. The act of voting, usu. by a deliberative assembly 
<the Senate postponed the vote on the gun-control 

bill>. [Cases: States €°35. C.J.S. States § 52.) — 

vote, ub. 


counted vete. Parli law. A vote taken in a 
way that individually counts each voter. @ Exam- 
ples of a counted vote are a show of hands, a 
standing vote, a roll-call vote, and a written ballot. 
See DIVISION (1. 


division vote. See DIVISION (1). 


lobby vote. A counted vote taken by each voter 
passing through a lobby between tellers. — Also 
termed teller vote. 


rising vote. 1. See standing vote. 2. A vote of appre- 
ciation demonstrated by the members standing, 
sometimes silently but usu. with applause. — Also 
termed rising vote of thanks. . 


roll-call vote. A counted vote by roll call, in which 
the secretary calls each member's name, in answer 
to which the member casts aloud. his or her vote. © 
The U.S.. Constitution provides. that “the Yeas and 
Nays of the Members of either..House on any 
question shall, at the Desire of..one fifth of those 
Present, be entered. on the Journal.” U.S. Const. 
art. I, § 5, cl. 3. — Also termed" vote. by yeas and 


"nays; yeas and nays. See roll call under CALL (1). 


serpentine vote. A standing vote in whith the voters 
count off and sit down, with the count progressing 
up one row and down the next until each member 
on Boe side of the question being counted has 
voted. 


standing vote. A counted vote taken by each voter 
standing up when his or her side of the question is 
counted. — Also termed rising vole; standing devi- 
sion 


teller vote. See lobby vote. 


viva voce vote. See voice vote. 


vote dilution 


vote by show of hands. A vote taken by the voters 
raising their hands when their side of the question 
is counted. — Often shortened to show of hands. 


vote by yeas and nays. See roll-call vote. 
vote dilution. See DILUTION (9). 
vote immediately. See CLOSE DEBATE. 
vote of no confidence. See NO-CONFIDENCE VOTE. 


voter. 1. A person who engages in the act of voting. 2. 
A person who has the qualifications necessary for 


voting. — Also termed (in sense. 2) legal voter; quali- | 


fied voter. (Cases: Elections 59-87. C.J.S. Elections 
§§ 15-19, 26, 28-29, 32.] 
registered voter. A person who is qualified to vote 
and whose name is recorded in the voting district 
where ‘he “or she resides. [Cases: Elections 


€95-119. G4-S. Elections §§ 7(3), 36-38, 40(1),' | 


41, 46-47, 51452.) - 


voting. The castitig. of votes for the purpose of decid- 


ing an issue. 

absentee voting. 1. Participation in an election by a 

qualified voter who is unable to oar at the polls 

on election day. 2. The practice of allowing votcrs 

to participate in this way. — Also termed (in sense 
absentee ballot; absentee vote. See absentee ballot 

under BALLOT (2). [Cases: Elections @126(6), 216.1. 

C.J.S. Elections §§ 114, 118(1).] 


choice voting. See single transferable vote under voTE 
@). 


elass voting. A method of shareholder voting in 
which different classes of shares vote separately on 
fundamentai corporate changes that affect the 
rights gue tes We that — relent termed 
voting by class; voting by voting group. [ : Corpo- 
rations 197. CJ.S. Corporations §§ 373, 


375-378.] 

cumulative voting. A system in which each voter 
may cast more than one vote for the same candi- 
date. © Cumulative voting helps a minority elect at 
least one representative. It is common in share- 
holder elections. [Cases: Corporations ¢=200, 


283(2). C.J.S. Corporations §§ 373, 384, 439-442.) 
Sirst-past-the-post voting. See plurality voting. 
Hare-Wase voting. See instant-runoff voting. 
instant-runoff:voting. A system of preferential vot- 
ing that mimics a runoff election by usitig each 


voter’s rankeif-‘preferences instead of a second 
round of voting. See runoff election under ELECTION 
(3). — Abbr. IRV. — Also termed Hare—Ware voting; 
West Australian plan. 

limited voting. A system in which each voter must 
cast fewer votes than the number of representa- 


tives being elected. 


low-total voting. A system of weighted preferential 
voting that adds up the ranked preferences — “1” 
for a first choice, “2” for a second choice, and so 
forth — so that the most-preferred candidate wins 
by having the lowest total. See preferential voting; 
weighted vote under VOTE (1). 


majority voting. A system in which each voter may 
cast one vote per representative being elected, and 


voting agreement. See POOLING AGREEMENT. 
voting group. 1. A classification of shareholders by the 


voting member. See MEMBER... ; 
Voting Rights Act. The federal law that guarantees a 


Elections §§ 8, 40(1).] 
voting security. See voting stock under stock. 
voting stock. See stock. 
voting-stock rights. A stockholder’s right to vote stock 
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a simple majority is required for election. [Cases: 
eriorh ri @283(2). C.J.S. Corporations §§ 373, 


noncumulative voting. A corporate voting system in 
which a shareholder is limited in board elections to 
voting no more than the number of shares that he 
or she owns for a single candidate. @ The result is 
that a majority shareholder will elect the entire 
rt aS i rs. ~—- Also termed straight voting. 
Cases: Corporations @°283(2). C.J.S. Corporations 
§§ 373, 439-442.] ’ 
plurality voting. Election by plurality. See PLURALI- 
Ty. — Also termed first-past-the-post voting. 
preferential voting. A system in which each voter 
ranks the choices in order of preference. © A 
preferential: vote may be transferable or weight- 
ed..— Also termed rank-order voting. See st 
transferable vote under ‘VoTE (1); weighted vole under 
‘YOTEW). ein 
proportional voting. A system of transferable pref- 
erential voting in a multi-representative election. 
See preferential vole under VOTE (1); single transferable 
vole under voTE (1). — Also termed proportional 
representation. 


ARE OSE SAR dels ART Nh RR OY LTT TS TI DR Serer 


I. Ree reTE 


rank-order voting. See preferential voting. 

straight voting. See noncumulative voting. 

two-round voting. A system in which the votin 
occurs in ‘two Tomnda: wih the first round deter 
mining the candidate's eligibility for the second 
round. @ The second round may be a runoff 
between the top two candidates from the first 
round, an election by plurality among candidates 
who won their political parties’ nominations in the 
first round, or an election by plurality among the 
candidates from the first round who reached a 
certain threshold. See runoff election under ELEC- 
TION (8). 


voting by class. See class voting. 
voting by voting group. See class voting. 


voting by yeas and nays. See roll-call vote under 
VOTE (4). 


type of. stock held for voting on corporate matters. 
{Cases:' Corporations ‘€°197. CJ:S? Corporati 
§§ 373, 375-378.] 2. Collectively, ‘thé ‘shareholders 
falling within such a classification. ~*~ 


citizen’s a to vote, without discrimination based 
on race, color, or previous condition of servitude. 42 
USCA §§ 1971-1974. (Cases: Elections €12. C.J.S. 


ste i ae a ae 9 A EL TT SET 


in the affairs of the company. @ Most commonly, | 
holders of common stock have one vote for each 

share. Holders of preferred stock usu. have the right | 
to vote when preferred dividends are in default fora 
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specified period. [Cases: Corporations 197. C.J.S. 
Corporations §§ 373, 375-378.] 


voting trust. See TRUST. 


voting-trust certificate. A certificate issued by a voting 
trustee to the beneficial holders of shares held by the 
voting trust. @ A paieap, bees certificate may be as 
readily transferable as the underlying shares; it car- 
ries with it all the incidents of ownership except the 
power to vote. See voting trust under trust. (Cases: 
Corporations €7198.1(3).] 


votum (voh-tem), n. [Latin] Hist. A vow; a promise. See 
dies votorum under DIES. : ; 

votum captdndae mortis alienae (voh-tom: kap-tan-dee 
mor-tis ay-lee;ee-nee or'al-ee-). [Latin] Hist. An ear- 
nest desire.4pr.another’s.death. @ An heir could not. 
sell his or her rights to an aricestor’s estate because 
such a transaction would likely induce votum captan- 
dae mortis alienae. 

vouch, vb. 1. To answer for (another); to personally 
assure <the suspect’s mother vouched for him>. 2. 
To call upon, rely on, or cite as authority; to sub- 
stantiate with evidence <counsel vouched the math- 
ematical formula for determining the statistical prob- 
ability>. 3. Hist. To call into court to warrant and 
defend, usu. in a fine and recovery. See FINE (1). 4. 
Hist. To authenticate (a claim, etc.) by vouchers. 


vouchee (vow-chee), n. Hist. 1. A person vouched into 
court; one who has been vouched over. See voucu 
over. 2. A person cited as authority in support of 
some fact. 


voucher, n. 1. Confirmation of the payment or dis- 
charge of a debt; a receipt. 2. A written or printed 
authorization to disburse money. 3. Hist. A person 
who calls on another person (the vouchee) as a 
witness, esp. in support of a warranty of title. 4. Hist. 
The tenant in a writ of right. 

voucher to warranty. Hist. The calling into court of a 
person who has warranted lands, by the person 
warranted, to come and defend a lawsuit. 


vouching-in. 1. At common law, a procedural device 
by which a defendant may give notice of suit to a 
third party who, may. be liable over to the defendant 
on the subject matter of ‘the suit, so that the third 
party will be-bound by the court's decision. @ Al- 
though this device has .been. largely replaced by 
third-party practice, it remains available under the 
Federal Rules of Civil Procedure. Humble Oil & 
fy eg Co. v. Philadelphia Ship Maintenance Co., 444 
F.2d 727, 735 (8d Cir. 1971). [Cases: Federal Civil 
Procedure 281; Parties 49. C.J.S. Parties § 127.] 
2. The invitation of a person who is liable to a 
defendant in a lawsuit to intervene and defend so 
that, if the invitation is denied and the, defendant 
later sues the person invited, the latter is bound by 


vulture fund 


any determination of fact common to the two law- 


' suits. See UCC § 2-607. [Cases: Indemnity 40, 


79.] 3. IMPLEADER. 


vouch over, vb. To cite (a person) into court in one’s 
stead. 
vox signata (vahks sig-nay-ta). [Law Latin] Hist. A 
technical word; a formal word. Pl. voces signatae. 
voyage. Maritime law. The passing of a vessel by sea 
‘om one place, port, or country to another. @ 
Courts generally hold that the term includes the 
entire enterprise, not just the route. [Cases: Ship- 


ping €165. C.J.S. Shipping §§ 395-397.) 


- foreign voyage. A:voyage to a. port or place within 
Soren Bree a pestle patie ©-ff he voyage is 
from one port in a foreign country to another port 
in the same country, it is cofisidered a foreign 
voyage. (Cases: Seamen €°15. CJ.S. Seamen 
§§ 44-47, 49-52, 56-65, 80.] ; 


freighting voyage. A voyage that involves a vessel’s 
transporting cargo between terminal points. 


trading voyage. A voyage that contemplates a ves- 
sel’s touching and stopping at various ports to 
traffic in, buy and sell, or exchange commodities 
on the owners’ and shippers’ account. 
voyage charter. See CHARTER (8). 
voyage insurance. See INSURANCE. 
voyage policy. See INSURANCE POLICY. 
voyeur (voy-yor also vwah-yar), n. A person who ob- 
serves something without participating; esp., one 
who gains pleasure by secretly observing another's 
genitals oz sexual acts. [Cases: Disorderly Conduct 
1. C.J.S. Disorderly Conduct §§ 2-5.] 
voyeurism, n. Gratification derived from observing 
e genitals or sexual acts of others, usu. secretly. 
{Cases: Disorderly Conduct €=1. C.J.S. Disorderly . 
Conduct §§ 2-5.] — voyeuristic, adj. 


vs. abbr. VERSUS. 


' vulgaris purgatio (val-gair-is par-gay-shee-oh), n. [Law 


Latin] See orDEAL (1). 

vulgar purgation. See PURGATION. —e 

vulgar substitution. See susstrTUTION(. 

vulso concepti (val-goh kon-sep-ti), n. [Latin] Hist. 
Illegitimate children; bastards. . 

quaesiti (val-goh kwi-st-ti), n. [Latin] Hist. Spuri- 

ous children; the offspring of promiscuity, so that - 
the true fathers are unknowable. 


vulnerable adult. See ADULT. 
vulture fund. See MUTUAL FUND. 


W 


W-2 form. Tax. A statement of earnings and taxes 
withheld (including federal, state, and local income 
taxes and FICA tax) during a given tax year. © The 
W-2 is prepared by the employer, provided to each 
employee, and filed with the Internal Revenue Ser- 
vice. Cf. w-4 Form. [Cases: Internal Revenue €>4849. 
C.J.S. Internal Revenue §§ 740-741.] 


W-4 ries Tax. A form that a oe e 
TSO! xemp an employee is ig an 
nat is ‘ised tthe: employer ‘in determining the 
“amount of incame.to be withheld from the employ- 
ee’s paycheck for federal-income tax purposes. — 
Also termed Ey ’s Wit ing Allowance Certifi- 


cate. Cf. w-2 FoRM. [Cases: Internal Revenue €>4849, — 


C.J.S. Internal Revenue §§ 740-741.] - 
wacreour (wah-kroor), n. [Law French] Hist. A va- 
_ grant. 

Wade hearing. Criminal law. A pretrial hearing in 


which the defendant contests the validity of his or | 


her out-of-court identification. @ If the court finds 
that the identification was tainted by unconstitution- 
al methods, the prosecution cannot use the identifi- 
cation and must link the defendant to the crime b 
other means. United States v. Wade, 388 U.S. 218, 8 
S.Ct. 1926 (1967). [Cases: Criminal Law 
€=339.11(2). C.J.S. Criminal Law § 814.J 


wadia (way-dee-o), n. [Law Latin] Hist. Pledges. 

wadset, n. Scots law. 1. A mortgage. — Also termed (in 
Roman law) fiducia. 2. A pledge or pawn. 

wadset, vb. Scots law. 1. To mortgage. 2. To pledge. 

wafer seal. See sEAL. 

wafter (waf-tor), n. [Middle English “convoyer”] Hist. 
An English naval officer appointed under Edward 
IV to protect fishermen, esp. on the coast of Norfolk 
and Suffolk. — Also spelled waftor. 

waga (way-ge), .n.. [Law Latin] Hist. A measure of 
weight; a: measure of goods. over 


wage, n. (usu. pl)-Payment for labor.or services,: usu. . 


based on time merked or quantity ‘produced; specif., 
compensation of:an employee based on time worked 
or ougat of production. @ Wages include every 
-form of.remuneration payable for a given period to 
an individual for personal services, including sala- 
ries, commissions, vacation pay, bonuses, and the 
reasonable value of board, lodging, payments in 
kind, tips, and any similar advantage received from 
the employer. An employer usu. must withhold in- 
come taxes from wages. Cf. SALARY. 


covered wages. Wages on which a person is re- 
quired to pay social-security taxes. [Cases: Internal 
Revenue 4374. C.J.S. Social Security and Public 
Welfare §§ 192, 194.] 


current wages. Wages for the current period; 
wages that are not past due. 


s. Prospective compensation paid to a 
victim of job discrimination until the denied posi- 
tion becomes available. (Cases: Civil Rights 
peta a 1583(2). C.J.S. Civil Rights §§ 150, 


minimum wage. The lowest permissible hourly rate 
of compensation for labor, as established by feder- 
al statute and required of employers engaged in 
interstate commerce. -29 USCA §- 206. [Cases: La- 
bor Relations €°1268. CJ.S. Labor Relations 
§§ 1141-1142] 


AP AE 
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noncovered wages. Wages on which a person is not ; 


uired to pay social-security taxes. [Cases: Inter- 
nal Revenue 4374. C.J.S. Social Security and Pub- 
lic Welfare §§ 192, 194.] 


real wages. Wages representing the true purchas- 


ing power of the dollar, derived by dividing a - 


price index into money wages. 


vb. 1. To engage in (a war, etc.). 2...Archaic. To i 


give security for (a performance, etc.). CE. GAGE. 


Wage and Hour Division. Tie division of the Em- : 
ployment Standards Administration in the U.S. De- - 


partment of Labor responsible for enforcing the Fair 
Labor Standards Act, the Family and Medical Leave 
Act, the cine eat Polygraph Protection Act, and 
other workp 


ce-related statutes and regulations. — ” 


Abbr. WHD. See EMPLOYMENT STANDARDS ADMINISTRA- 


TION. 


e-and-hour law. A law (such as the federa! Fair 
Labor Standards Act) governing minimum wages 
and maximum working hours for employees. [Cases: 
Labor Relations €=1081-1085. C.J.S. Labor Relations 
§§ 1017-1018.] 


wage and price controls. A system of government- 


mandated maximum prices that can be charged for: 


Given goons and services or paid to various work- 
ers .in different jobs. . “HO 


wage-and-price freeze. See FREEZE. 


wage assignment. 1. See attachment of wages under aT- 
TACHMENT (1). 2. INCOME-WITHHOLDING ORDER. 


wage-assignment order. See INCOME-WITHHOLDING OR- 
DER. 


wage-earner’s plan, See CHAPTER 13. 


wager, n. 1. Money or cther consideration risked on 
an uncertain event; a bet or gamble. 2. A promise to 
pay money or other consideration on the occurrence 
of an uncertain event. 3. See wagering contract under 
contracr. (Cases: Gaming ©1].] — wager, vb. — 
wagerer, 7. 
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wagering contract, See CONTRACT. 
wager of battle. See TRIAL BY COMBAT. 


wager of law. Hist. A method of proof in which a 
person defends against a claim by swearing that the 
claim is groundless, and by enlisting others (compur- 
gators) to swear to the defendant's credibility. — Also 
termed gager del ley (gay-jar del lay); vadiatio legis 
(vad-ee-ay-shee-oh lee-jis). See COMPURGATION. 


wager policy. See INSURANCE POLICY. 
wages. See WAGE. 
wage-withholding. See attachment of wages. under At- 


TACHMENT (1); 
ie 
wage-withholding order. See INCOME-WITHHOLDING OR. 
DER. aa : a 
Wagner Act. See NATIONAL LABOR RELATIONS ACT. 


wagonage (wag-0-nij). 1. Transportation by a wagon. 
2. The fee for carriage by wagon. 3. A group of 
wagons. 


waif, n. 1. An abandoned article whose owner is 

unknown, esp. something stolen and thrown away 
by the thief in flight, usu. through fear of apprehen- 
sion. @ At common law, if a waif, whether stolen or 
merely abandoned, was seized before the owner 
reclaimed it, the title vested in the Crown. The 
owner was thus punished for leaving the property or 
for ae to pursue the thief and attempting to 
recover the property. Today, however, the general 
rule is that a waif passes to the state in trust for the 
true owner, who may regain it by proving owner- 
ship. 

“Walfs, bona waviata, are goods stofen, and 

. thrown aia A Bob eslin his flight, for fear of being 

apprehended. 


2. Hist. A.homeless person, esp. a woman or child; a 

social outcast..See WAIvERY. .. 
“{tn the thirteenth centui 
outlawed, can be waved : 
seems to have ail the effects of outlawry.” rederick 
Pollock & Frederic Wiliam Maltland, Hi of English Law 
Before the Time of Edward'| 482 (2d ed. 1898). 

wainable (way-no-bal), adj. Archaic. (Of land) plowable; 
tillable. 


wainage (way-nij), n. Hist. I. The plow, team, and 
other implements used by a person (esp. a villein) to 
cultivate the soil; instruments of husbandry. 2. Culti- 
vated land or the profits from it. — Also termed 
wainagium; waynagium (way-nay-jee-am); (in sense 2) 
garage. 

_ wainbote. See Bore, (1). 


wait-and-see principle. A modification to the rule 
against perpetuities, under which a court may deter- 
mine the validity of a contingent future interest 
based on whether it actually vests within the perpe- 
tuities period, rather than on whether it possibly 
could have vested outside the period. — Also termed 


walver 


second-look doctrine. (Cases: Perpetuities 4. C_].S. 
Perpetuities §§ 2, 12.] 


waiting clerk. Hist. An officer who waits in attendance 
on the court of chancery. @ The office of the waiting 
clerk was abolished in 1842 by the Court of Chan- 
cery Act. St. 5 & 6 Vict. ch. 103. 


waiting period. A period that must expire before 
some legal right or remedy can be enjoyed or en- 
forced. @ For example, many states have waiting 
periods for the issuance of marriage licenses or the 
purchase of handguns. 


waive (wayv), n. Archatc. A woman: who has by her 
conduct deprived herself of théi protection of the 
law; a female outlaw. @ The térm “outlaw” usu. 
referred only to a male. See ouTLAWYD, @). 


waive, vb. 1. To abandon, renounce, or surrender (a 
claim, privilege, right, etc.); to give up (a right or 
claim) voluntarily. @ Ordinarily, to waive a right one 
must do it knowingly — with knowledge of the 
relevant facts. (Cases: Estoppe! €=52.10. C.J.S. Estop- 
pel 88 67-68, 70-72, 75-76, 79, 159-160.] 2. To 
refrain from insisting on (a strict rule, formality, 
etc.); to forgo. $. Hist. To declare someone a waif. 
See wAIF (2). 


‘waiver (way-vor), n. 1. The voluntary relinquishment 


or abandonment — express or implied — of a legal 
right or advantage; FORFEITURE <waiver of notice>. 
® The party alleged to have waived a right must 
have had both knowledge of the existing night and 
the intention of forgoing it. Cf. restopre:. {Cases: 
Estoppel 52.10. C.J.S. Estoppel §§ 67-68, -70-72, 
75-76, 79, 159-160.] 
“The tem; weiver Is oite of those words of indefinite conno- 
tation In which our legal Itterature abounds; like a cloak, it 
covers a multitude of sins.” William R. Anson, Principles of 
ae (Arthur L. Corbin ed., 3d Am. ed. 
“‘Walver' Is often Inexactly defined as ‘the voluntary relin- . 
quishment of a known right.’ When the waiver is reinforced 
by reflance, enforcement Is often sald to rest-cn ‘estoppel.’ 
.. Since the more common definition of is limited 


“Waiver Is often asserted as the justification for a decision 
when i Is not Bearers Jo bre renee ona 
Keeton & Alan I. , insurance Law § 6.87 at 719 (1998). 
“Although It has often been said that a walver fs ‘the 


leading definition. What fs Involved fs not the ref ent 
of a right and the termination of the reciprocal duty but the 
excuse of the nonoccurrence of or a In the occur- 


rence of a condition of a duty.” E. Allan Famsworth, Con- 
tracts § 8.5, at 561 (Gd ed. 1999). 
raha waiver. A voluntary and intentional waiver. 
[ : Estoppel €52.10(2). CJ.S. Estoppel 
§§ 74-75, 84, 87.] 


implied waiver. A waiver evidenced by a pays 
decisive, unequivocal conduct reasonably inferring 
the intent to waive. [Cases: Estoppel €°52.10(3). 
C.J.S. Estoppel §§ 69, 71, 76, 79.) 


“An implied walver may arise where a person has pursued 
Gen a toutes oF OSM Ge wi oainca ah Wren to 


walver by election of remedies 


waive a right, or where his conduct is Inconsistent with any 
other Intention than to walva it. Walver bet be Inferred from 
conduct or acts putting one off his guard and Isading him 
to belleve that a right has been waived, Mere silence, 
ee be ae oe ee legal an ron. . 
speak.” ur. Estoppel Welver . 
845-46 (1966). 

ctive waiver. A waiver of something that has 
not yet occurred, such as a contractual waiver of 
future claims for discrimination upon settlement of 


a lawsuit. 


subject-matter waiver. A waiver that may result 
when a party voluntarily discloses a communica- 
tion or privil material about a particular topic 
to a third party. @ A held voluntary disclosure 
may lead a court to find an implied waiver that 
extends to all other communications relating to 
the same subject matter. ae © 


waiver of notice. Parliamentary law. The waiver that 
occurs when ‘a defective notice for a meeting is 
issued but every member attends and participates 
without objecting to the defect. 


2. The instrument by which a person relinquishes 
or abandons a legal right or advantage <the plain- 
tiff must sign a waiver when the funds are deliv- 
ered>. 


jury waiver. A form signed by a criminal defendant 
who relinquishes the right to have the trial con- 
ducted befere a jury. 


lien waiver. A written and signed waiver of a 
subcontractor’s mechanic's lien rights, usu. submit- 
ted to enable the owner or general contractor to 
receive a draw on a construction loan. [Cases: 
Mechanics’ Liens 208. C.J.S. Mechanics’ Liens 
§§ 252-253] 


waiver by election. of remedies. A defense arising 
when a plaintiff has sought two inconsistent reme- 
dies met by a decisive act chooses one of them, 
thereby waiving the other. [Cases: Election of Reme- 
dies 1. C.}.S. Election of Remedies §§ 2-3.] 


waiver hearing. See transfer hearing under HEARING. 


waiver of claims and defenses. 1. The intentional 
relinquishment by a maker, drawer, or other obligor 
under a contract of the right to assert against the 
assignee. any claims or defenses the obligor has 
against the assignor. [Cases: Assignments 103; 
Bills and Notes 314; Secured Transactions €°185. 
C.J.S. Assignments’§ 100; Bills and Notes; Letters of 
Credit §§ 166-168; Secured Transactions § 139.] 2. 
The contractual clause providing for such a waiver. 


waiver of counsel. A criminal defendant’s intentional 
relinquishment of the right to legal representation. @ 
To be valid, a waiver of counsel must be made 
voluntarily, knowingly, and intelligently. 


waiver of defenses. Real estate. A document by which a 
mortgagor acknowledges that the mortgage is 
and valid for the full amount of the mortgage note. 
@ This document ensures that the mortgagor has no 
defenses to the mortgage. — Also termed estoppel 
certificate; no-setoff certificate; declaration of no defenses. 
[Cases: Mortgages 9415. C.J.S. Mortgages 
§§ 512-513, 531-534, 700.) 
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waiver of exemption. 1. A debtor's voluntary relin- 
quishment of the right to an exemption from a 
creditor's levy or sale of any part of the debtor's 
personal ae a by judicial process. (Cases: Ex- 
emptions €89-99; Homestead @169-176.] 2. The 
contractual clause expressly providing for such a 
waiver. (Cases: Exemptions 92, Homestead 
€170.) 


waiver of immunity. The act of giving up the right 
against self-incrimination and proceeding to testify. 
See immunity (3). [Cases: Witnesses @=305. C.J.S. 
Witnesses §§ 552-554.] 


waiver of notice. See WAIVER (1). 


waiver-of-premium clause. Insurance. A provision for 
a waiver of premium payments after the insured has 
been disabled for a specified length of time, such as 
six months. [Cases: Insurance 2035. C.J.S. Insur- 
ance §§ 452-453, 556, 732-733, 773, 817, 832-833.) 


waiver of protest. A relinquishment by a party to a 
negotiable instrument of the formality of protest in 
case of dishonor. See protest (2). [Cases: Bills and 
Notes @>422. C.J.S. Bills and Notes; Letters of Credit 
§§ 213-215, 219-228, 230.] 


waiver of service. A defendant’s voluntary submission 
to the jurisdiction made by signing an acknowledg- 
ment of receipt of the petition and stating that he or 
she waives all further service. , 


waiver of tort. The election to sue in quasi-contract to 
recover the defendant's unjust benefit, instead of 
suing in tort to recover damages. See implied-in-law 
contract under conrracr. [Cases: Action @=28, C.J.S. 
Actions §§ 90, 108-123.] 
pe ere eon WOT seeks hae Deol comer ats are 
brings an for the benefits received by the tortfeasor is 
sometimes sald to ‘waive the tort.’"’ Ri of Restitu- 
tion § 525 (1937). 


“ Waiver of tort’ Is a misnomer. A party only waives a tort [n 
the that he elects to sue in quasi-contract to recover 


a besn committed.” Lord Goff 

Gareth Jones, The Law of Restitution 605 (8d ed. 1986). 

waivery. Hist. The act of putting a woman outside the 
protection of the law. @ At common law, a woman 
could not be “outlawed” because she was not consid- 
ered “in law” — that is, she could not undertake 
legal proceedings on her own. By Bracton’s day, the 
effect of outlawing a woman was achieved by “waiv- 
ing” her — the act being called waivery. 

wakening. Scots law. The revival of an action in which 
no steps had taken for at least a year and a day. 


walk, vb. Slang. 1. To be acquitted <though charged 
with three Kekis, Robinson walked each time>. 2. 
To escape any type of real punishment <despite the 
seriousness of the crime, Selvidge paid only $750: he 
walked>. 

walker, n. Hist. A forester who inspects an assigned 
area of land. 

Walker Process claim. Patents. A counterclaim in an 

infringement suit, seeking a declaratory sidgment 

that the patent is invalid because its owner defraud- 

ed the Patent Office. ® The claim is based on anti- 


* 
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trust law, alleging that the patentee wrongfully tried 
to monopolize a market. Walker Process es Inc. v. 
Food Mach. & Chem., 382 U.S. 172, 86 S.Ct. 347 
(1965). — Also termed Walker Process defense. 


walkout. 1. strike (y). 2. The act of leaving a work 

assignment, meeting, or other event as a show of 

rotest. [Cases: Labor Relations 290. C.J.S. Labor 
lations §§ 273-274, 277-278.] 


wall. An erection of stone, brick, or other material 
raised to varying heights, esp. inside or surrounding 
a building, for privacy, security, or enclosure. 


ancient wall. A party wall that has stood for at least 
20 years, thus giving each party an easement right 
to refuse‘tg allow the other party to remove or 
substantially: change the wall. 

party wall. A wall that ‘divides two adjoining, sepa- 
rately ownéd properties and that is shared by the 
two property owners as tenants in common. — 
Also termed common wall. (Cases: Party Walls 
1-10. C.J.S. Party Walls §§ 1-59.) 

ise legal definition of the term 


le meanings are as follows: (a) 
in common: te two adjoining owners a7o tena 
in common of the wail. : the wall is divided 


() with 
ls led as In (b), dui each half is subject to an easement 
of support In favour of the uwner of the oth 


wallia (vahl-ee-), n. (Law Latin] Hist. A wall (such as 
a mound or bank) erected in marshy areas for 
protection against the sea; a seawall. 


Walsh Act. A statute, originally enacted in 1926, giv- 
ing federal courts the power to subpoena and com- 
pel the return, testimony, and (if pe hee: produc- 
tion of documents or other items of U.S. citizens or 
dara who og abroad. @ The i na aoa 
able for criminal proceedings, including grand-jury 
proceedings. 28 USCA § 1783. 


Walsh-Healey Act. A federal law, enacted in 1936, 
stipulating that government contractors must: (1) 
pay their workers no less.than the prevailing mini- 
mum wage; (2) observe. the eight-hour day and 
40-hour workweek (with .time-and-a-half for work 
exceeding those hours); (3) employ no convict labor 
and no females under 18 or males unde: 16 years of 
age; and (4) maintain sanitary bake conditions. 
41 USCA §§ 35 et seq. — Also termed Public Con- 
tracts Act. 


wampum (wom-pam), x. Hist. Indian money consisting 
of shells, beads, or animal pelts. @ In 1637, it became 
the first medium of exchange for the New England 
colonies by order of the General Court of Massachu- 
setts, because England had not provided the colonies 
with a standard of exchange. The Court ordered 
that “wampampege should passe at 6 a penny for 
any sum under 12d.” Wampum was used as the 
medium of exchange, esp. for small transactions, 
until 1652, when the General Court ordered the first 
metallic currency. 


Wands test. Patents. A judicial test of “undue experi- 
mentation” for determining whether a patent appli- 


wanton 


cation’s specification teaches one skilled in the art 
how to make and work the claimed invention. In re 
Wands, 858 F.2d 731 (Fed. Cir. 1988). @ The test 
takes account of eight factors: (1) how much experi- 
mentation would be needed, (2) how much guidance 
is given, (3) whether there is a working example, (4) 
the nature of the invention, (5) the state of the prior 
art, (6) the level of skill of those in the art, (7) how 

redictable or unpredictable the art is, and (8) the 
preadth of the claims. The factors (often called 
Wands factors) are illustrative rather than mandatory. 
See UNDUE EXPERIMENTATION. [Cases: Patents €=99. 
C.J.S. Patents § 139.] : 


wanlass (wahn-les). Hist. An ancient form of tenure 
requiring the tenant,to drive deer to a stand so that 
the lord can take d shot. — Also spelled wandlace. 

wantage (wahnt-ij), n. A deficiency of something; spe- 
cif., a vessel’s deficiency of not being full, cae 
leakage. 

wanted person. A person sought by the police because 
the person has escaped from custody or an arrest 
warrant has been issued for the person’s arrest. 


want of amicable demand. Louisiana law. A defensive 
pleading by a defendant who seeks to avoid, delay, 
or defeat the plaintiff's petition. @ A defendant may 
(1) refuse to participate in the suit (a declinatory 
exception), (2) seek to delay the litigation in the suit (a 
7 exception), or (3) seek to dismiss or defeat the 
suit (a peremptory exception). See declt exception, 
dilatory exception, peremptory exception under EXCEPTION 
(1). 


want of consideration. The lack of consideration for a 
contract. See CONSIDERATION (1). Cf. FAILURE OF CONSID- 
ERATION. [Cases: Contracts €°54(1), 84; Sales €=21. 
CJ.S. Contracts §§ 87, 134; Sales § 27.] 


want of jurisdiction. A court's lack of power to act in a 
particular way or to give certain kinds of relief. @ A. 
court may have no power to act at all, may lack 
authority over a person or the subject matter of a 
lawsuit, or may have no power to act until the 

requisites for its jurisdiction, have been satis- 
Fed. — Also termed lack of jurisdiéjion. See jurispic. 
TION. (Cases: Courts €39, 40; Federal Courts $30. 
C.J.S. Courts §§ 8,87-92:) 

want of prosecution. Failure of a litigant to pursue the 
case <dismissal wie want of perigee — Abbr. 

W.0.p.; W.p. — term of prosecution; no 

pocten (Bases: Federal Civil Procedbre 1758; 

Pretrial Procedure €=581. C.J.S. Dismissal and Non- 

suit §§ 51, 67, 69, 73.] 


want of repair. A defective condition, such as a condi- 
tion on a highway making it unsafe for ordinary 
travel. [Cases: Automobiles €252; Municipal Cor 
rations @°757(1). C.J.S. Motor Vehicles §§ 431-433, 
ae mas 466, 486; Municipal Corporations 

699. 

wanton (wahn-ten), adj. Unreasonably or maliciously 
risking harm while being utterly indifferent to the 
consequences. @ In criminal law, wanton usu. con- 
notes malice (in the criminal-law sense), while reckless 
does not. Cf. RECKLESS; WILLFUL. [Cases: Criminal Law 
23; Negligence 275. C.J.S. Criminal Law § 38; 
Negligence §§ 98-103, 106-113, 913~914.] 
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“Wanton of | War Clause, U.S. Const. art. 1, § 8, cl. 11-14, givin 
mind and oh the degree of culpability. One who Is acting Congress the power to declare war. See war Riwee. 


risk 
creating, but may be trying and hoping to avold any harm. [Cases: War and National Emergency @2. C.].S. 
One wan War and National Defense § 2.] 


war contribution. /nt? law. An extraordinary payment 


been Se aan The Gen chs — cay on Yh hg imposed by an occupying power on the population 
br il Nico b ig reckless plus, 60 to speak.” Rollin M. of an occupied territory during wartime. — Often 

' Perkins & Ronald N. Boyce, Criminal Law 878-80 (3d ed. shortened to contribution, 
ves ; war crime. Conduct that violates international l.ws 
wanton and reckless misconduct. See wanton miscon- verning the conduct of international armed con- 
duct under MISCONDUCT. icts. © Examples of war crimes are the killing of 
wanton misconduct. See MISCONDUCT. hostages, abuse of civilians in occupied territories, 


: ; abuse of prisoners of war, and devastation that is not 
wanton negligence. See gross negligence under NEGLI. | justified by military necessity. (Cases: War and Na- 
GENCE. tional Emergency @11. C.J.S. War and National De- 
wantonness, n. Conduct indicating that the actor is | _fense §§ 7-3) a 
aware of the risks-but indifferent to the results. © | ward. 1. A person, usu.’a minor, who is under a 
Wantonness usu. auggests a greater degree of culpa- | puardian's charge or protection. See GUARDIAN (1). 
bility than recklessness, and it often connotes malice [Cases: Guardian and Ward 1, 9.5.)° 
in criminal-law contexts. Cf. RECKLESSNESS. [Cases: , 
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Damages €°91(1); Negligence @275; Sentencing permanent ward. A ward who has been assigned a 
and Punishment @1488. C.J.S. Criminal Law permanent guardian, the rights of the natural 
§§ 1593-1594, 1596; Damages §§ 202-203; Negli- parents having been terminated by a juvenile 
gence §§ 98-103, 106-113.) — wanton, adj. court. [Cases: Guardian and Ward 9.5; Infants 
wapentake (wahp-on-tayk or wap-), n. [fr. Saxon wae ab ie 
ee wea ier ta FA “touck"} Hist. 1. In some ae ward. A minor who is under the super- 
English counties, a division corresponding to the vision of a juvenile court but whose parents’ pa- 
hundred or ward in other counties. Sce HUNDRED. 2. rental rights have not been terminated. (Cases: 
The court within such a division. 3. A bailiff who Infants 6154.1. 
works in such a court. ward-in-chancery. Hist. An infant under the super- 
war. 1. Hostile conflict by nieans of armed forces, intendence of the chancellor. 
carried on between nations, states, or rulers, or ward of admiralty. A seaman — so called because 
sometimes between parties within the same nation or of the eee view that a seaman, in contractual 
state; a period of such conflict <the Gulf War>. @ A matters, should be treated as a beneficiary and the 
state of war may also exist without armed conflict; other contracting party as a fiduciary because of 
for example, the treaty formally ending the World the perceived inequitability of their bargaining 
War II state of war between the United States and ositions. (Cases: Seamen 1. C.J.S. Seamen §§ 6, 
Japan was signed seven years after the fighting b16-219] 


eg Cys. ppl N ri d . rere aL wt ward of the state. A person who is housed by, and 


: . ‘ receives protection and necessities froin, the gov- 
civil war. An internal armed conflict between peo- 
le of the same nation; esp. (usu. cap.), the war 
hon 1861 to 1865, resulting from the Confederate 
states’ attempted secession from the Union. 


fect war. A war limited in terms of places, — 


pergons, and things: 
mixed war. A war between a nation and private 
individuals. : 


perfect war. A war involving an entire nation 


against another. 
private war. A war between private persons. 


public war. A war between two nations under 
authority of their respective governments. 
solemn war. A war formally declared — esp. by 
public declaration — by one country against an- 
other. 
2. A dispute or competition between adversaries 
<fare wars are common in the airline industry>. 3. 
A struggle to solve a pervasive problem <America’s 
war against drugs>. 


warantizare. See WARRANTIZARE. 


ernment. — Also termed state’s ward. 


2. A territorial division in a city, usu. defined for 
purposes of city government. (Cases: Municipal 
Corporations €=40.] 8. The act of guarding or 
protecting something or someone. 4:-Archaic. One 
who guards. 5. CASTLE-GUARD. — Formerly also 
termed warda. _ bes 


warda (wor-de), n. [Law Latin] Hist. Wardship; guard- 
ianship. 


wardage. See WARDPENNY. 


warden. 1, A person in charge of something <game 
warden> <port warden>; esp., the official in charge 
of a prison, jail, or park <prison warden> <game 
warden>. (Cases: Prisons @6-12. C.J.S. Prisons and 
Rights of Prisoners §§ 6, 14-20, 25, 50-53, 55, 59, 
124-129.) 2. SERCEANT-AT-ARMS (4). 


warden of the cinque ports (singk ports). Hist. A 
magistrate with jurisdiction over the five cinque 
poe e a oO! hips la ae in imitation of the 

oman policy of strengthening coasts against ene- 
mies. The warden, formally called the Lord Warden, 
presided over the Court of the Lord Warden of the 
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Cinque Ports, which was created in the 14th century 
and, over time, variously exercised civil, equity, and 
admiralty jurisdiction. — Formerly termed guardian 
of the cinque ports. See CINQUE PORTS. 

ward holding. Scots law. The feudal tenure known in 
England as knight service. See KNIGHT SERVICE. 


ward-horn. Hist. The duty of keeping watch and ward 
with a horn to blow in the event of a surprise. See 
WATCH AND WARD. 

ward-in-chancery. See WARD. 

wardite. Hist. A fine that a tenant was required to pay 
upon failing ‘to fulfill the duty of castle-guard. See 
CASTLE-GUARD. | 


wardmote (ward-moht). ‘Hist. 1. A court maintained in 


every Londgn ward. —,Also termed wardmote court; |. 


inguest. 2. A meeting of a ward. 
ward of admiralty. See warp. 
ward of the state. See warp. . 


wardpenny, n. Hist. 1. Money paid in lieu of military 
service. 2 Money paid to the sheriff or castellains in 
exchange for eachang and warding a castle. — Also 
termed wardage; warth. 


wardship. 1. Guardianship of a person, usu. a minor. 
(Cases: Guardian and Ward ¢1.] 2. The condition 
of being a ward. 3. Hist. The right of the feudal lord 
to rdianship of a deceased tenant's minor heir 
until the heir reached the age of majority. — Also 
termed (in senses 1 & 3) ‘ 


wardship in chivalry. Wardship as incident to the 
tenure of knight-service. 


wardship in copyholds. Wardship by which the lord is 
guardian of an infant tenant by special custom. 


n. Hist. A staff carried by an authority; esp., 
a constable’s or watchman’s staff. 


wardwit, n. Hist. 1, An immunity or exemption froris 
the duty of warding or contributing to warding. 2. A 

- fine for failing to watch and a — Also termed 
warwit; wardwite. 

warectare (worgk-tair-ee), vb. [Law Latin “to let lie 
fallow") Hist. To plow land in the spring and then let 
it lie fallow. for a beter. wheat crop the next year. 


warehouse. A building used .to store goods and other 
items. 
bonded warehouse. A special type of private ware- 
house used to store products subject to customs 
duties. See WAREHOUSE SYSTEM. 


warehouse book. A book used by merchants to ac- 
count for quantities of goods received, shipped, and 
in stock, 

warehouseman. See WAREHOUSER. 

warehouseman’s lien. See warehouser's lien under LIEN. 


warehouser. One who, as a business, keeps or stores 
the goods of another for a fee. @ The transaction in 
which a warehouser engages is a bailment for the 
benefit of both parties, and the bailee is liable for 
ordinary negligence. — Also termed warehouseman. 
See paltez. (Cases: Warehousemen $3. C.J.S. Ware- 
housemen and Safe Depositaries §§ 1-2.) 


warning 


warehouse receipt. A document evidencing title to 
goods stored with someone else; esp., a receipt is- 
sued by a person engaged in the business of storing 
goods for a fee. © A warehouse receipt, which is 
considered a document of title, may be a negotiable 
instrument and is often used for financing with 
inventory as security. See samment. (Cases: Ware- 
housemen 11, C.J.S. Warehousemen and Safe Deposi- 
taries §§ 23, 26-29.] 


warehouser’s lien. See LIEN. 


warehouse system. A system of maintaining bonded 
warehouses so that importers can either store goods 
for reexportation without payiiig customs duties or 
store the goods without paying duties until the 
eas removedi:for domesfic-consumption. See 
: d warehouse under WAREHOUSE?’ 


warehouse-to-warehouse cover. Insurance coverage 
for goods protecting against damage at any time 
during the shipping process, including the loading 
and unloading of the goods. See COMPLETE-OPERATION 
RULE. Cf. COMING-TO-REST DocTRINE. [Cases: Insurance 
2681. C.J.S. Insurance §§ 1060, 1609.) 


warehousing. 1. A mortgage banker's holding of mort- 
gages until the resale market improves. 2. A corpo- 
ration’s giving of advance notice of a tender offer to 
institutional investors, who can then buy stock in the 
target company before public awareness of the take- 
over inflates the stock's price. See TENDER OFFER. 


warfare. 1. The act of engaging in war or military 
conflict. See war. [Cases: War and National Emer- 
gency 9. C.J.S. War and National Defense § 4.] 2. 
Loosely, the act of engaging in any type of conflict. 


biological warfare. The use of biological or infec- 
tious agents in war, usu. by delivering them via 
airplanes or ballistic missiles. 


economic warfare. 1. A hostile relationship betweer. 
two or more countries in which at least one tries to 
damage the other's economy for economic, politi- 
cal, or military ends. 2. The collective measures 
that might be taken to achieve such ends. [Cases: 


War and National Emergency,@212, 14. C.J.S. War + 


and National Defense:§§ 8, 13-22,.84-85.] . 


guerrilla warfare. Hostilities that.are conducted by 
individuals or small groups who are usu. not part 
of an organized army and who fight by means of 
surprise attacks, ambushes, and sabotage. @ For- 
merly, it was thought that the hostilities had to be 
conducted in enemy-occupied territory. Typically, 
guerrilla warfare is carried out only when geo- 
graphical conditions are favorable and when the 
civilian population is at least partly cooperative. 
land warfare. Hostilities conducted on the ground, 
as opposed to at sea or in the air. 


war-mongering propaganda. See PROPAGANDA. 


WARN (worn). abbr. WORKER ADJUSTMENT AND RETRAIN- 
ING NOTIFICATION ACT. 


. The pointing out of a danger, esp. to one 
who would not otherwise be aware of it. © State and 
federal laws (such as 21 USCA § 825) require warn- 
ing labels to be placed on geared dangerous 
materials, such as drugs and equipment. [Cases: 


warnistura 


Products Liability €=14. C.J.S. Products Liability 
8§ 25-29.] 


adequate warning. A warning that reasonably alerts 
a product's average user to a potential hazard, and 
the nature and extent of the danger. @® Four 
elements have been articulated as comprising an 
adequate warning: (1) notice that a severe hazard 
exists, (2) a description of the hazard’s nature, (3) 
a description of the hazard’s possible conse- 
quences, and (4) instructions on how to avoid the 
hazard. In addition, the warning must be promi- 
nently displayed, and may have to illustrate the 
nature and severity of the hazard with picto- 

hs. (Cases: Products Liability €-14. C.J.S. 

ts Liability §§ 25-29.) 


warnistura (wor-ne-st{y]oor-a), n. [Law Latin) Hist. 
’ Furniture; provision. 


warnoth (wor-nolit). Hist. A custom by which a tenart . 


who failed to pay rent on a set day had to pay 
double the amount due, and on failing a second 
time had to pay triple (and so on). 

war power. The constitutional authority of Congress 
to declare war and maintain armed forces (U.S. 
* Const. art. I, § 8, cls. 11-14), and of the President to 
conduct war as commander-in-chief (U.S. Const. art. 
II, § 2, cl. 1). [Cases: War and National Emergency 
2. C.J.S. War and National Defense § 2.] 


war-powers resolution. A resolution nassed by Con- 
s in 1973 (over the President's veto) restricting 
Fre President's authority to invoive the United States 
in foreign hostilities without congressional approval, 
unless the United States or one of its territories is 
attacked. 50 USCA §§ 1541-1548. [Cases: War and 
National Emergency 37. C.].S. War and National 
Defense 8§ 6, 84.) 
warrandice (wahr-an-dis or -dis). Scots law. An obli- 
gation to indemnify the grantee or buyer of land if 
another person establishes a superior tide and takes 
possession. 
personal warrandice. An obligation to indemnify 
that binds the grantor and the grantor’s heirs. 


real warrandice. An obligation by which certain - 


lands are made over as security for lands conveyed 
to the tee. and will be transferred to the 
pranice if he or.she is evicted from the conveyed 
ands by a third :party. , 

warrant, x. 1. A writ-directing or authorizing someone 

to do an act, esp. one directing a law enforcer to 
make an arrest, a search, or a seizure. 


administrative warrant. A warrant issued by a 
judge at the request of an administrative as Hat e 
This type of warrant is sought to conduct an 
administrative search. See administrative search un- 
der szarcH. — Also termed administrative search 
warrant. [Cases: Searches and Seizures ¢129. 
C.J.S. Searches and Seizures § 189.] 

anticipatory search warrant. See SEARCH WARRANT. 
arrest warrant. A warrant, issued only on probable 
cause, directing a law-enforcement officer to arrest 
and bring a person to court. — Also termed war- 
rant of arrest. (Cases: Criminal Law €=215-220. 
C.J.S. Criminal Law §§ 334-335, 337-338.] 
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bench warrant. See BENCH WARRANT. 
blanket search warrant. See SEARCH WARRANT. 


border warrant. A writ of arrest or other warrant 
concerning debts owed, issued on one side of a 
national border for execution on the other side; 

., such a warrant issued on either side of the 
border between England and Scotland. 


commitment warrant. See warrant of commitment. 


death warrant, A warrant authorizing a warden or 
other prison official to carry out a death sentence. 


- © A death warrant typically sets the time and place 


for a prisoner's execution. [Cases: Sentencing and 
Punishment 1795. CJ.S. Criminal Law 
§§ 1591-1592.) 


distress warrant, 1, A warrant authorizing a court 
officer to distrain property. See mistress. 2. A writ 
allowing an officer to.séize a tenant's goods for 
failing to pay rent due to the landlord. [Cases: 
Landlord and Tenant ¢270(6). C.J.S. Landlord 
and Tenant § 688.] 


escape warrant. 1. A warrant directing a e 
officer to rearrest an escaped prisoner. 2. Hist. A 
warrant f shai to retake a prisoner who had 
escaped from a royal prison after being committed 
there. © The warrant was obtained on affidavit 
from the judge of the court in which the action 
had been brought, and was directed to all sheriffs 
throughout England, commanding them to retake 
and commit the prisoner to the nearest jail. 


extradition warrant. A warrant for the return of a 
fugitive from one jurisdiction to another. Cf. rendi- 
tion warrant. [Cases: Extradition and Detainers 
12, 36.) 


ugitive warrant. A warrant that authorizes law- 


fi 
enforcement officers to take into custody a person 


who has fled from one state to another to avoid 
prosecution or punishment. 


general warrant. 1. Hist. A warrant issued by the 
English Secretary of State for the arrest of the 
author, printer, or publisher of a seditious libel, 
without naming the persons to be arrested. © 
one warrants were banned by Parliament in 
1766. 


were arly specified in the 
expired in 1694, the same practice was Inadvertently contin- 
ued, In every reign and under every administration, — 
pido ferohaehy Codd down to the year 1763: 
Ing Issued to apprehend the au- 
thors, printers and publishers of a certaln seditious fibel, its 
validity was d ed; and the warrant was adjudged by tho 
whole court of king's bench to be void, in the case of 
Money v. Leach. Trin. 5 Geo. Il. B.R, After which the issuing 
of such Seere Wetanis Wd Gocrred Uc Get ny 8 Vo Ot 
the house of commons." 4 Willlam Blackstone, a 
jes on the Laws of England 288 n.j (1769). 
2. A warrant that gives a law-enforcement officer 
broad authority to search and seize unspecified 
laces or persons; a search or arrest warrant that 
Decks a sufficiently particularized description of the 
person or thing to be seized or the place to be 
searched. @ General warrants are unconstitutional 
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because they fail to meet the Fourth Amendment's 
specificity requirements. 
“But though there are precedents of genera! warrants to 
search all id places for stolen goods, these are not 
at common law neg because It would be extremely dan- 
'o the discretion of a common ‘er to 
arrest what person, or search what houses he thinks fit. And 
In loney v. Leach, it was declared by 
Lord Mansfield, that a warrant to search for, and secure the 
poeen and rs of the author, printer and pubfisher of a 
ibel, fs not only lilegal in Hself, but is so Imp! on the 
face of it, that ft will afford no justification to an officer acting 
under its sanction. And by two resolutions of the House of 


Commons such general warrants were declared to be Inval- 
id." 1 Joseph , A Practical Treatise on the Criminal 
Law 66 (2d ed. 1826). 


John Doe warrant. A warrant for the arrest of a 
person whag¢ name is unknown. @ A John Doe 
warrant may_be issued, for example, for a person 
known by.sight but not by name. This type of 
warrant is permitted in a few states, but not in 
federal practice. 


justice’s warrant. See peace warrant. 


landlord’s warrant. A type of distress warrant from 
a landlord to seize the tenant's goods, to sell them 
at public sale, and to compel the tenant to pay rent 
or observe some other lease stipulation. See pis- 
TRAIN; DISTRESS. 


no-knock search warrant. See SEARCH WARRANT. 


outstanding warrant. An unexecuted arrest war- 
rant. 


peace warrant. A warrant issued by a justice of the 
peace for the arrest of a specified person. — Also 
termed justice's warrant. 


warrant. A process, similar .o a search 

warrant, used under certain circumstances by a 

laintiff to search for and recover property wrong- 
lly taken or held by another. 


 dalaneioa? 4 warrant, A warrant to bring a person 
to court for a preliminary hearing on probable 
cause. 


probation-violation warrant. See violation warrant. 


endition warrant. A warrant requesting the extra- 
ition of a fugitive from one, jurisdiction. to. anoth- 
er. CE. extradition warrant;.[Cases: Extradition and 
Detainers 16,36.) 
search warrant. See SEARCH WARRANT. 
surreptitious-entry warrant. A warrant that author- 


izes a law officer to enter and observe an ongoing 
criminal operation (such as an illegal drug lab). 


tax warrant. An official process that is issued for 
collecting oe oe taxes and under which property 
may be seized and sold. 


valid warrant. A warrant that is regular in form 
and is issued by a court, body, or official having 
both the authority to issue the warrant for the 
purpose stated and jurisdiction over the person 
named, all the requisite proceedings for its proper 
issuance having ssketi place. 


violation warrant. A warrant issued for the arrest 
of a convict who has violated the terms of proba- 
tion, parole, or supervised release. — Also termed 
(narrowly) probation-violation warrant. 


warrant arrest 


warrant of arrest. See arrest warrant. 


warrant of commitment. A warrant committing a 
person to custody. — Also termed commitment war- 
rant. 


warrant upon indictment or information. An arrest 
warrant issued at the request of the prosecutor for 
a defendant named in an indictment or informa- 
tion. Fed. R. Crim. P. 9. 


2. A document conferring authority, esp. to pay or 
receive money. 


warrant. A warehouse receipt used as secu- 
rity for a loan. 


_ dock warrant, See DOCK RECEIPT)..." 


interest warrant. An order drawn‘ by a corporation 
on its bank directing the bank to pay interest to a 
bondholder. 


municipal warrant. An order to draw money from 
a yal aa Pe treasury for the payment of the 
municipality’s expenses or debts. (Cases: Municipal 
Corporations 895. C.J.S. Municipal Corporations 
§ 1636.) 


tax-anticipation warrant. A warrant that is issued 
to raise public money and that is payable out of 
tax receipts when coliected. 


treasury warrant. An order in the form of a check 
on which government disbursements are paid. 
[Cases: United States €87.] 


3. An order by which a drawer authorizes someone 
to‘ pay a particular sum of money to another. 
(Cases: Bills and Notes €1. C.J.S.- Bills and Notes; 
Letters of Credit §§ 2-3, 5-6, 8-9, 17-18, 22.] 


county warrant. A warrant drawn by a county 
official, directing the county treasurer to pay a 
sum of money out of county funds to bearer, to a- 
named individual, or to the named individual's 
order. (Cases: Counties @ 163. CJ.S. Counties 
§ 208.) 


4. Securities. An instrument grariting the holder -a 
long-term (usu. a five- to ten-year) option to buy * 
shares at a fixed price: @ li is commonly attached to 
preferred stocks or.“bonds. —~Also termed stock 
warrant; subscription. warrant. (Cases: Corporations 
€=72. C.J.S. Corporations §§ 146-147] 


warrant, vb. 1. To guarantee the security‘of (realty or 


nalty, or a person) <the store warranted the 
safety of the customer's jewelry>. 2. To give warran- 
ty of (title); to give warranty of title to (a person) 
<the seller warrants the property's title to the buy- 
er>. (Cases: Covenants €°45, 67. C.].S. Covenanés 
§§ 22, 29.] 3. To promise or guarantee <warrant 
payment>. 


“Even lawyers use the verb ‘to warrant’ meaning to 
promise necessarily indicating that the pha a 
Introduction to the of Con- 


." P.S. Atiyah, An 
tract 1a n.t (3d ot tet). 
4. To jou <the conduct warrants a presumption 


of negligence>. 5. To authorize <the manager war- 
rant e search of the premises>. 


warrant arrest. See lawful arrest under ARREST. 


Warrant Clause 


Warrant Clause. The clause of the Fourth Amend- 
ment to the U.S. Constitution requiring that war- 
rants be issued only on probable cause. [Cases: Ar- 
rest €63.1; Searches and Seizures €=28, 24. C.].S. 
Arvest 88 16, 19-20, 38-42; Searches and Seizures §§ 3, 
5, 9-12, 14-16, 23-24, 29-30, 32, 34, 47-48, 50, 58, 
102.] 


warrant creditor. See CREDITOR. 
warranted arrest. See ARREST. 
warranted search. See SEARCH. 


warrantee (wor-an-tee or wahr-). A person to whom a 
warranty is given; esp., a person who receives a 
written warranty. © The term also sometimes applies 
to the beneficiary of an implied warranty. 

warrantia chartaé.See DE WARRANTIA CHARTAE. 

warrantia custodizé (we-ran-shee-o ko-stoh-dee-ee), n. 


{Law Latin] Hist, A writ for a purchaser of land held 
in knight's setvice against the seller (and heirs), who 
had warranted that the land was free of wardship 
when a wardship was later claimed. 


warrantia diei. See DE WARRANTIA DIEL. 


‘warrantizare (wor-on-te-zair-ee), vb. [Law Latin] Hist. 
To warrant by covenant (in a deed of conveyance) to 
defend the grantee’s title and possession. — Also 
spelled warantizare. : 


warrantless arrest. See ARREST. 
warrantless search. See SEARCH. 
warrant of arrest. See arrest warrant under WARRANT (1). 


warrant of attorney. 1. POWER OF ATTORNEY (1). 2. 
Archaic. Written authority given by a client to a 
ae to appear in court and to confess judgment 
in favor of a specified party. @ It usu. instructed the 
attorney not to bring any action, seek a writ of error, 
or file a bill in equity that might delay the judgment. 
The warrant was typically given as security for an 
obligation on which judgment was authorized. Cf. 
CONFESSION OF JUDGMENT; CocnoviT. [Cases: Judgment 
€=43. C.J.S. Judgments §§ 157, 164~-166.] 

“A warrant of attomey was not to be under seal, 

though It generally was so. In one guard against any 

imposition In pecosing debtors to execute warrants of 
attomey or In ignorance of the effect of such 
instruments, it.y‘provided that a re oy 
fu an rseonai action, - cognovit 
recite ) pelwon, shall not be of eny force, 


and attendin ris salah Be ator Fin of Ove. carro 
and effect of such ilar or cognovit, okie tk same Is 


executed .... ua Law of 
Personal Property 125 (11th ed. 1881). 
warrant of commitment. See WARRANT (1). 
warrant of confession. See CONFESSION OF JUDGMENT. 
warrant officer. 1. OFFICER (2). 2. SERGEANT-AT-ARMS (4). 


warrantor (wor-en-tor or -tar or wahr-). A person who 
gives a written warranty or becomes obligated under 
an implied warranty. See 15 USCA § 2301(5). 


warrant recall, n. A procedure for removing from 
government computers information about canceled 
warrants in order to avoid repeated or mistaken 
arrests. 
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warrant to sue and defend. Hist. 1. Written authority 
given by a client to a lawyer to authorize commence- 
ment or defense of a lawsuit. 2. A special warrant 
from the Crown authorizing a party to appoint an 
attorney to sue or defend on the party's behalf. 


warrant upon indictment or information. See wak. 
RANT (1). 


warranty (wor-on-tee or wahr-), 2. 1. P: . A cove- 
nant by which the grantor in a dlead  prGemses to 
secure to the grantee the estate conveyed in the 
deed, and pledges to compensate the grantee with 
other land if the grantee is evicted someone 
having better title. @ The covenant is binding on the 
grantor’s heirs. See COVENANT (4). CE. quitclaim deed 
under peep. (Cases: Covenants 645, 67. C.J.S. Cove- 
nants §§ 22, 29.} - 


_ collateral warranty. A warranty that is made by a 
‘stranger to the utle, and that consequently runs 
only to .the covenantee and not: with the land. 
[Cases: Covenants € 945, 67. CJ.S. Covenants 
§§ 22, 29.) 


general warranty. A warranty against the claims of 
all persons. [Cases: Covenants €°47, 67. C.J.S. 
Covenants §§ 23, 29.] 


Rneal . Hist. A warranty existing when an 
heir derives title-to land from the warrantor; a 
warranty from the same ancestor as the one from 
whom the land derived. 


psa warranty. A warranty against any person's 
im made by, through, or under the grantor or 
the grantor's heirs. (Cases: Covenants €=48, 67. 
C.J.S. Covenants §§ 24, 29.] 


2. Contracts. An express or implied promise that 
something in furtherance of the contract is guaran- 
teed by one of the contracting parties; esp., a seller's 
promise that the thing being sold is as represented 
or promised, @ A warranty differs from a represen- 
tation in four principal ways: (1) a warranty is an 
essential part of a contract, while a representation is 
usu. only a collateral inducement, (2) an express 
warranty is usu. written on the face of the contract, 


while a representation may be written or oral, (3) a 


warranty 1s conclusively presumed to be material, 

while the burden is on the party claimiirig breach 16 
show that a representation is matérial, and (4) a 

warranty must be strictly complied with, while sub- 
stantial truth is the only requirement for a repre- 
sentation. Cf. CONDITION (3), (8); GUARANTEE (1). (Cases: 
Contracts 205.5; Sales €=246-288.5. C.J.S. Con- 


tracts § 341; Sales §§ 236-280, 282-284, 286, 
288-289.) 
“[T}wo points must be bome in mind. In the first place, the 


‘condition’ and ‘warranty’ are not et kept as 
distinct as accuracy of definition demands; and In 

law ‘wi Is very commonty used In the 
sense ascribed to ‘ tion’ .... In the second place, the 
Injured party, tf he chooses to waive his right to repudiate 
th on breach of a condition, may still an 
action for such damages as he has sustained.” William A. 
Anson, ata of the Law of Contract 223 (Arthur L. 
Corbin ed., 3d Am. ed. 1919). 


as-is warranty. A watranty that goods are sold with 
all existing faults. See as 1s. (Cases: Sales €=267. 
C.J.S. Sales §§ 238, 263-270.] 


BO aes speuemmmmanmmennenanennnaaiemenioninnsel 


on Phamtaeted ee ic a ads coke PY RSHIRS BARDIA Shee on 


pati cad eh aiv eee 


BIS eo 
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construction warranty. A warranty from the seller 
or building contractor of a new home that the 
home is free of structural, electrical, plumbing, 
and other defects and is fit for its intended pur- 
pose. (Cases: Contracts €=205.35(2). C.J.S. Con- 
tracts § 359. 


deceptive warranty. A warranty containing false or 
fraudulent representations or Nprserig [Cases: 
Consumer Protection 6. C.J.S. Credit Reporting 
Agencies; Consumer Protection §§ 29-31, 33-39, 
5.] ; 


express warranty. A watranty created by the overt 
words or actions of the seller. @ Under the UCC, 
an express. warranty is created by any of the 
following?*€1) an ation’ of fact or -promise 
made by“the’seller to ‘the buyer relating to the 
goods that"bécomes the basis of the bargain; (2) a 

escription of the goods that becomes part of the 
basis of the bargain; or (3) a sample or model 
made part of the basis of the bargain. UCC 
§ 2-313. [Cases: Contracts 205.10; Sales €=259. 
C.J.S. Contracts § 359; Sales § 242.) 

“An trom the contract itself, from the 

‘dioketat espace cf fe ndouual bargain. Any affirmation 


goods, and sample or al of the goods eS an 
ress ¥ ily if it Is ‘part of the basis of the bargain.’ 1 
Jidlan B. McDonnell & J Commercial 


. Coleman, 
Warranties 11.02[1], at 1-7 (1991). 


extended w . An additional warranty often 
sold with the purchase of consumer goods (such as 
appliances and motor vehicles) to cover repair 
costs not otherwise covered by a manufacturer's 
standard warranty, by extending either the stan- 
dard-warranty coverage period or the range of 
defects covered. — Also termed extended service 
warranty; extended service contract. [Cases: Sales 
S279. CJ.S. Sales §§ 249, 256, 258, 261, 283.] 


full warranty. A warranty that fully covers labor 
and materials for repairs. @ Under federal law, the 
warrantor must remedy the consumer product 
within a reasonable time and without charge after 
notice of a defect or malfunction. 15 USCA 


‘3 § 2304. See: MAGNUSON-MOSS WARRANTY ACT. Cf.. limit- 


e mre i Sgn ig pie Protection vet 
les @°279."C.J.S. Credit. Reporting Agencies; Con- 
sumer Protea §§ 29-31, 33-39, 60-65; Sales 
§§ 249, 256,258, 261,283.) = | 
i:nplied warranty. An obligation imposed by the 
law when there has been no representation or 

romise; esp., a warranty arising: y operation of 

w because of the circumstances of a sale, rather 
than by the seller's express promise. [Cases: Con- 
. twacts 205.15; Sales €°262.5. C.J.S. Contracts 
§ 359; Sales § 252.) 


implied warranty of fiiness for a particular pur- 
pose. A warranty as lied by law ithe seller has 
reason to know of the buyer's special pu s for 
the property — that the property is suitable for 
those purposes. — Sometimes shortened to war- 
ranty oO ee [Cases: Contracts €=205.15(3); Sales 
* G=273(1). CJ.S. Contracts §§ 347, 359; Sales 
§§ 258-260.) 

“Those unfamiliar with the differences between the warranty 


of merchantability (finess for the ordinary purposes for 
Which SUH Bose We eel ond the waranty ol ess for 


warranty 


confuse the two; one can find 


tness for a pu 7 inter- 
changeably. Such confusion under the Code Is Inexcusa- 
ble.” 1 James J. White & Robert S. Summers, Unfform 
Commercial Code § 9-10, at 27 (4th ed. 1895). 
implied warranty of habitability. In a residential 
lease, a warranty from the landlord to the tenant 
that the leased property is fit to live in and that it 
will remain so during the term of the lease. — Also 
termed covenant of habitability. (Cases: Landlord 
and Tenant €125(1).] 


implied warranty of merchantability. A warranty 
that the property is fit for the ordinary purposes 
for which it.is used. @ Under the UCC, an implied 
warranty of. mercHantability*@rises whenever a 
merchant sells goods unless ‘the agreement ex- 
pressly provides otherwise. “UCC § 2-314. — 
Sometimes shortened to warranty of merchantability. 
(Cases: Contracts €°205.15(3); Sales 272. C_J.S. 
Contracts §§ 347, 359; Sales §§ 254-256.) 

“The wa of merchantability attaches when th 

aulice a woerehanl oh to the goods involved in 


ledscboal ‘poll gor len the prodiict lust meet 


standards; it must objectio 
the contract description and tt must be fit for the ordinary 
. The concepts of 


neil & Elizabeth J. Coleman, 

Warranties 4 1.02[1], at 1-7 (1991). 
Kmited warranty. A warranty that does not fully 
cover labor and materials for repairs. @ Under 
federal law, a limited warranty must be clearly 
labeled as such on the face of the warranty. See 
MAGNUSON-MOSS WARRANTY acr. Cf. full warranty. 
(Cases: Sales €-279. C.J.S. Sales §§ 249, 256, 258, 
261, 283.) 


onal warranty. A warranty arising from an 
obligation to pay all or part of the debt of another. 


presentment warranty. An implied promise con- 
cerning the title and credibility of an instrument, 
made to a payor or acceptor upon presentment of 
the instrument for payment or..acceptance. UCC 
§ 3-417. (Cases: Banks and Barking 149; 172; 
Bills and Notes @296, 326. C.J‘S: Banks and Bank- 
ing §§ 416, 419, 491-434, 4377-498; Bills and Notes; 
Letters of Credit 8§ 162-165.] s+ 

‘er warranty. 1. An implied promise concern- 
ing the title and credibility of an instryment, made 


‘by a transferor to a transferee and, if the transfer 


is by indorsement, to remote transferees. UCC 
§§ 3-417, 4-207. [Cases: Banks and Banking 
149, 174; Bills and Notes €296, 326. C.J.S. 
Banks and Banking §§ 416, 419, 421-434, 437-438; 
Bills and Notes; Letters of Credit §§ 162-165.) 2. A 
warranty made by a transferee of a document of 
tide upon a transfer of the document for value to 
the immediate transferee. UCC § 7-507. (Cases: 
Carriers 58. C.J.S. Carriers §8§ 400, 402.] 


wa ab initio (ab i-nish-ee-oh). An indepen- 
dent subsidiary promise whose breach does not 
discharge the contract, but gives to the injured 
party a right of action for the damage sustained as 
a result of the breach. Cf. warranty ex post facto. 
[Cases: Contracts €318; Sales 282. C.].S. Can- 


warranty clause 


tracts §§ 334, 450-455, 541-544; Sales §§ 237, 289, 
251, 278-280.) 


warranty against infringement. A merchant's war- 
ranty that the goods being sold or licensed do not 
violate any patent, copyright, trademark, or other 
intellectual-property claim. @ The warranty does 
not arise if the buyer provides the seller with the 
specifications for the goods purchased. Under 
§ 2-312(8) of the Uniform Commercial Code, the 
warranty ee infringement is a part of the 
warranty of title unless it is explicitly disclaimed. 


warranty ex post facto (eks pohst fak-toh). A bro- 
. ken condition for which the injured party could 
void the contract, but decides instead to continue 
the contract, with a right of action for the broken 


condition (which amounts to a breached warran- . 


ty). See CONDITION (2). Cf. warranty ab initio. [Cases: 
Contracts 7338; - S282. '.C,].S. - Contracts 
§§ 334, 450-455, 541-544; Sales §§ 237, 239, 251, 
278-280.) 

warranty of actual title. See warranty of title. 

warranty of assignment. An assignor's implied war- 
ranty fai e or she (1) has the rigtits aaaried: (2) 
will do nothing to interfere with those rights, and 
(3) knows of nothing that impairs the value of the 
assignment. [Cases: Assignments €°97. C.J.S. As- 
signments § 90.} 

warranty of authorship. ight. An author's con- 
tractual warranty that the work is an original work 
by that author. [Cases: Copyrights and Intellectual 
Property $49. C.J.S. his and Intellectual 
Property §§ 27, 30, 33-34, 93.] 


warranty of fitness. See implied warranty of fitness for 
@ particular purpose. — 

warranty of merchantability. See implied warranty o, 
warranty of title. A warranty that the seller or 
assignor of property has title to that property, that 
the transfer is rightful, and that there are no liens 
or other encumbrances beyond thuse that the buy- 
er or assignee is aware of at the time of contract- 
ing. © This warranty arises automatically whenever 
anyone sells:goods. —- Also termed warranty. 9 
actual title. [Gases: Covenants. 38-48, 62-67; 
Sales $263, CiJ:S. Covenants §§ 14-24, 29, 46-47; 
Sales §§ 261, 272] te oe 

written warraiily. A warranty made in writing; 
specif, any written affirmation or promise by a 
supplier of a consumer product to a buyer (for 
purposes other than resale), forming the basis of 
the bargain and providing that the material or 
workmanship is free of defects or will be repaired 
or replaced free of charge if the product fails to 
meet the required specifications. 15 USCA § 2501. 
[Cases: Sales 260. C.J.S. Sales §§ 247-248, 265.] 


Y2K warranty. See y2K WARRANTY. 


3. Insurance. A pledge or stipulation by the insured 
that the facts relating to the person insured, the 
thing insured, or the risk insured are as stated. 
(Cases: Insurance 2967, 3036. C.J.S. Insurance 
§§ 537, 539, 541-545, 566, 569, 587, 591-593, 596, 
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628-629, 634, 639, 702, 706, 708, 720, 761-763, 
771, 775.) 


affirmative warranty. A warranty — express or 
implied — that facts are as stated at the beginning 
of the poli riod. @ An affirmative warranty is 
usu. a condition precedent to the policy taking 
effect. [Cases: Insurance €@2967. C.J.S. Insurance 
§§ 539, 541-545, 566, 587, 591-593, 596, 628, 
702, 706, 708, 761-763, 775.] 


executory warranty. A warranty that arises when an 
insured undertakes to perform some executo 
stipulation, such as a promise that certain acts wi 
be done or that certain facts will continue to exist. 
(Cases: Insurance 3036. C.J].S. Insurance §§ 537, 
mi 569, 629, 634, 639, 706, 720, 761-762, 
‘promissory warranty. A..warranty..that facts will 
- continue to be as otuted throughout the policy 
- period, such that a failure: of the. warranty pro- 
vas oS gala with a cele to a claim under 
e policy. — Also termed continut ee: 
(Cases: Insurance @3036. C.J.S. psp 8§ 537, 
ma 569, 629, 634, 639, 706, 720, 761-762, 


warranty clause. 1. A contractual clause containing a 


warranty. 2. Oil & gas. A provision in an oil-and-gas 
lease by which the lessor guarantees that title is 
without .defect and a to defend it. @ If the 
warranty is breached, the lessor may be held liable to 
the lessee to the extent that the lessor has received 
payments under the lease. Presence of a warranty in 
an oil-and-gas lease may also cause after-acquired 
interests to from the lessor to the lessee by 
application of estoppel by deed. 


warranty deed. See DEED. 
warren (wor-on or wahr-an). 1. A place for the preser- 


vation of certain wildlife (such as pheasants, par- 
tridges, or rabbits). 2. A privilege to keep wildlife or 
game in a warren. 3. The area to which the privilege 
extends. 


free warren. A warren privilege giving the grantee 
the sole right to kill the wildlife to the extent of 
the grantee’s warren area. — Also termed Uibera 
“Free warren ls a ... franchise, erected.for preservation or 
custody... of beasts. and fowls of warren;-which bel 
naturae, every.one had a right to Kil'as he could; but 
ntroduction of tha‘forest laws«:<.these animals 
property of 


warren is in no more than a 
ekeeper; but no man, not even a lord of a manor, could 
fe conan law Ing on another's soll, or even 
on his own, unless he had the liberty of frea warren.” 2 
Willlam Blackstone, Commentaries on the Laws of England 
38-39 (1766). 


warerisk insurance. See INSURANCE. 
Warsaw Convention. Int'l law. A treaty (to which the 


United States is a party) negotiated in Warsaw, 
Poland, in 1929, consisting of uniform rules govern- 
ing claims made for personal injuries arising out of 
international air travel. Cf. MONTREAL AGREEMENT. 
[Cases: Carriers 307; Treaties 8. C.J.S. Aeronau- 


Lae PORE bees ee 8 
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tics and Aerospace $8 265, 267; Carriers § 573; Treaties 
§ 6.) 
“Under the [Warsaw] Convention ... alr carriers are 
may tee liable up to a abr lag leit ealing Lif bet: hee cide 
sont ook ers Injury or 
as ye ident Toke couatete on board the alen alrcraft or ah the 
@ operat disem- 
timits the the fats of Siny of te cn carer for 
each passonge to Lark sum of 125,000 cs, unless the 
and passenger by special contract pis gk toa det 
inn “of Nlability, or unless it can 
canler has been gullty of ‘willful reeonguer The Selhad 
tion contains a two-year time mare for ela Deed and 
also absolves the ne, Fad ig op a “| 
due care on its part.” Am. Jur. Aviation § 14% at 
160-61 (1997). 
warship. Int'l law. A ship smnntaanad by a nation’s 
military, operating with 4° “military command and 
crew and displaying the nation’s flag or othef exter- 
nal marks indicating its country of origin. @ Under 
international maritime laws, warships are not subject 
to many of the safety and environmental regulations 
that apply to shipping vessels and passenger ships. 


warth. See WARDPENNY. 
warwit. See WARDWIT. 


war zone. Int'l law. A di ated area, on land or at 
sea, within which the rights of neutral countries are 
not respected by belligerent countries. [Cases: War 
and National Emergency 82. C.J.S. War and Na- 
tional Defense § -49.] 

wash, n. 1. A situation in which two effects offset each 
other. @ For exam le, if an event produces gross 
income and also a deduction in the same amount so 
that taxable income is unchanged, the event creates 
a wash. 2. The shallow part of a river or the arm of a 
-sea; the sand, rocks, and gravel washed down by a 
mountain stream and deposited on level land near 
the mouth of a canyon. 


wash sale. See SALE. 
wash transaction. See wash sale under SALE. 


waste, n. 1. Permanent harm to real property commit- 
ted’by a tenant (for life or for years) to the prejudice 
of the heir, the reversioner, or the remainderman. @ 

In the law of mortgages, any of the following acts by 
‘the mortgagor.may constitute waste: (1) hysical 
damage, whether intentional or negligent, (2) failure 
to maintain and-repair, except for repair of casualty 
damage or damage caused -by third-party acts, (3) 
failure to pay ah ans taxes or governmental assess- 
ments secured by a lien having priority over the 
mortgage, so that” the payments become delinquent, 
(4) the material failure to comply with mortgage 
cavenants concerning physical care, maintenance, 
construction, demolition, or casualty insurance, or 
(5) Aap ore the rents to which the mortgagee has the 
right of possession. — Also termed devastation; vas- 
tum. (Cases: Waste ©1. C.J.S. Waste §§ 1-4, 6-9.] 


“The old action of waste was a mixed action, beln: nen 
In part on the statute of Gloucester AD. a 


treble damages. The 

into this country, but Whe or eatin eae oe 

subject.” Edwin E. Bryant, The Law of Plosding the 
of Civil Procedure 13 (2d ed. 1889). 

active waste. See commissive waste. 


- deteriorate, and therm unla 


waste 


affirmative waste. See commissive waste. 


ameliorating waste (s-meel-yo-ray anne A lessee’s 
unauthorized change to the physical character of a 
lessor’s property — technically constituting waste. 
but in fact resulting in improvement of the prop- 
erty. ® Generally, equity will not enjoin such 
waste. — Also termed ameliorative waste. 


commissive waste (ke-mis-iv), Waste caused by the 
age acts of the tenant. — Also termed actzve 

aff irmative waste; voluntary waste. [Cases: 
Lendl oe Tenant €55(2). Cl: S. Landlord and 
Tenant § 261. 


double waste. a The desivaciok occurring when 
a tenant having a duty to repair allows a house to 

whully: ‘cuts goxn timber 
to repair it. 


economic waste. See ECONOMIC WASTE. 


equitable waste. Waste that abuses a privilege of 
nonimpeachability at common law, for which equi- 
ty will restrain the commission of willful, destruc- 
uve, malicious, or extravagant waste; esp., waste 
caused by a life tenant who, although ordinarily 
not responsible for permissive waste, flagrantly 
damages or coe the property. (Cases: Waste 
4, C.J.S. Waste § 6.) 
“A Ife tenant with the benefit of an express exemption from 
flability for voluntary waste will nevertheless be restrained in 
prer os ope the ocean sy paradoxical) torm, ‘oquits 
remises; : 
fe waste’ po has. a 
threatens ie engage fn on seprehonsie. ao acts of voluntary 


sae in bea nae era et 
those fo enjoy-nent of the prope for this 
id be to abuse the legal right.” Peter Butt, | Law 
110-15 ed ed. 1888). 
permissive waste. A tenant's failure to make normal 
repairs to property so as tu protect it from sub- 
stantial deterioraiion. (Cases: Waste €=3. CJ.S. 


” Waste § 8.) 


voluntary waste. Waste resulting from some posi- 

tive act of destruction. See commusstve waste. [Cases: 

Waste @ 1. C.J.S. Waste §§ 1-4,.6-9:]} ees 
“Voluntary waste. This involves some pdsiive act of injury $0 


the dy, diminis! value for-the person 
eeeion! his A cones on end adie Gane oie 


8 ar the ‘character of 
demolishing intemal! wails and or and 
working a mine on the ing a mine 
, for the cna eet rel cinch i lerab 
tion on the part of the grantor AY apnedanrgl 
are to be en} by te fe tenant. A A ants table fer 
Se ees naty  promicas Mdty tor voltae ween” beer 
est expressly exem vo er 
Butt, Land Law 114 (2d ed. 1848) 


2. Refuse or superfluous material, esp. that remain- 
ing after a manufacturing or chemical process <tox- 
ic waste>. 


hazardous waste. Waste that — because of its quan- 
tity, concentration, or physical, chemical, or infec- 
tious characteristics —- may cause or significantly 
contribute to an increase in mortality or otherwise 
harm human health or the environment. 42 USCA 
§ 6903(5). — Also termed hazardous substance. 
(Cases: Environmental Law ¢427.] 


toxic waste. Hazardous, poisonous substances, such 
as dichlorodiphenyltrichlornethane (DDT). @ Most 


waste book . 


states regulate the handling and cupomng of toxic 
waste, and several federal statutes (such as the 
Comprehensive Environmental Response Com- 
pensation and Liability Act of 1980 (CERCLA), 42 
USCA §§ 9601-9657) late the use, transporta- 
tion, and ip Se of toxic waste. [Cases: Environ- 
mental Law 427.) 


waste book. A merchant's book for making rough 
entries of transactions before posting them into a 
journal. — Also termed blotter. 


wasted vate. See VOTE (1). 
wastewater. See WATER. 

wasting assef. See asset. 
wasting property. See PROPERTY. 
wasting trust. See‘rnust. 


wastor, n. Hist. A-type of thief, classified in a statute of 


Edward III with sarnuding wna bonds and burglars 
who entered premises by lifting door latches. 5 Edw. 


3, ch. 14. 


watch, n. Maritime law. 1. A division of a ship's crew 

_ <port.or starboard watch>. [Cases: Collision-77, 
81, 99. C.J.S. Collision §§ 129-137, 143-147.] 2. The 
division of the day into time periods of service by 
officers and the crew <four-hour watch>. 


watch, vb. Hist. To stand guard during the night. 


wateh and ward, n. Hist. A feudal duty that some 
tenants had to keep guard through continuous vigi- 
lance. © The phrase denotes keeping guard by night 
(watch) and by day (ward). — termed watching 
and warding. 

water. 1. The transparent liquid that is a chemical 
compound of hydrogen and oxygen (HzO). 2. A 
body of this liquid, as in a stream, river, lake, or 
ocean. 


backwater. Water in a stream that, because of a 
dam or obstruction, cannot flow forward and 
sometimes flows back. [Cases: Waters and Water 
Courses €°53, 159-175. CJ.S. Waters §§ 20, 
25-27, 33-47, 59-60, 297-307, 311-318, 8321-327.] 


coast water. Tidewater navigable by an ocean ves- 
sel; all water opening directly or indirectly into the 
ocean and navigable by a vessel coming in from 
the ocean. — Also termed coastal water. ie 
developed water.: Water brought-to the surface and 
made available. for use by the party claiming the 
water rights. 


diffused surface water. Water, such as rainfall run- 
off, that collects and flows on the ground but does 
not form a watercourse. @ Surface water is usu. 
subject to different regulations from water flowing 
in a watercourse. — Often shortened to surface 
water, See COMMON-ENEMY DOCTRINE; WATERCOURSE. 
(Cases: Waters and Water Courses ©7115. C.J.S. 
Waters § 254.] 


excess water, Water that is flowing in a stream in 
addition to what may be termed adjudicated wa- 
ters; any water not needed for the reasonable 
beneficial uses of those having priority rights. — 
Also termed surplus water. 
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floodwater. Water that escapes from a watercourse 
in large volumes and flows over adjoining proper- 
ty in no regular channel. 


foreign water, Water belonging to another nation 
or subject to another jurisdiction. 


groundwater, Water found in layers of permeable 
rock or soil. 


inland waters. See INTERNAL WATERS. 
internal waters. See INVERNAL WATERS. 
navigable water. See NAVIGABLE WATER. 


navigable water of the United States. See NAVICABLE 
WATER. 


silat water. Water that oozes or seeps 
through the soil without a defined-channel (such 
as rainwater or other water that has lost its status 
as part.of a stream)..@ Percolating water usu. 
constitutes part of the land on which it is found. 
[Cases: Waters and Water Courses €101. C.J.S. 
Waters 8§ 193, 195-197, 201-204.] 


water. (usu. pl.) A body of water that is 
reserved for the exclusive use of the person who 
owns the land surrounding it. © The owner se- 
cures the exclusive use by posting a notice prohib- 
iting others from using the water. 


private water. Nonnavigable water owned and 
controlled by one or more individuals and not 
subject to public use. @ If a body of water is small 
and of little or no practical value for general 
public use, it is considered private. 


public water. Water adapted for purposes of navi- 
gation or public access. 


subterranean water. Water that lies or flows be- 
neath the earth's surface and that is not artificially 
confined. [Cases: Waters and Water Courses $99. 
C.J.S. Waters 83 190-192.] 


surface water. Water lying on the surface of the 
earth but not forming part of a watercourse or 
lake. @ Surface water most commonly derives from 
rain, springs, or melting snow. 


surplus water. .1.. Water running:.off irrigated 
ground; water not consumed by the irrigation 
process. 2. See excess water. a 


territorial waters. The waters under .a state's or 
nation’s jurisdiction, including both inland waters 
and surrounding ‘sea (traditionally within three 
miles of the coastline). — Also termed marine belt; 
maritime belt. 


tidewater. See TIDEWATER. 


wastewater. 1, Water that escapes from the canals, 
ditches, or other receptacles of the lawful claimant; 
water that is not used by the appropriator and is 
permitted to run off the appropriator's property. 
2. Water that is left over, esp. after a chemical or 
manufacturing process. 


water bayley (bay-lee). Hist. An officer (mentioned in 
the colony laws of New Plymouth in ap. 1671) who 
primarily collects dues for fish taken out of the 
colony's waters. 


J 
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watercourse. A body of water, usu. of natural origin, 


flowing in a reasonably definite channel with bed 
and banks. @ The term includes not just rivers and 
creeks, but also springs, lakes, and marshes in which 
such flowing streams originate or through which 
they flow. — Also termed waterway. [Cases: Waters 
and Water Courses 38. C.J.S. Waters §§ 3-8, 91.] 


way-going crop 


long enough to deprive it of agricultural value. — 
Also termed Aiewater line. 


low-water mark. 1. The shoreline of a sea marking 
the edge of the water at the lowest point of the 
ordinary ebb tide. 2. In a river, the point to which 
the water recedes at its lowest stage. 


fen memes omen ae AE amen nn ne Aish 9 eC RENE te FN 


ee cen anne esse semmemee ee 


siento SOcae 


“Once water ens a watercourse It becomes subject to 
state control; in appropriation states it becomes available 
for appropriation to private uses according to state law .... 
[A] watercourse could be defined to include not only rivers 
and lakes, but ibagt tiny brook flowing Into them, all the 

through which water flows to the brooks, the snow- 


2. The transparent pc or symbol seen when 
paper is held up to the light, usu. to indicate the 
genuineness of the document or the document's 
manufacturer. 
water ordeal. See ordeal by water under ORDEAL. 
ring.water [n the of forming clouds. But we | waterpower. 1. The force obtained by converting wa- 
need not:require sclentits to ace water to such remote ter into energy. 2. The riparian owners right oon: 
sisting of the in the stream ‘as it passes Over or 
through the riparian owner’s land; the difference of 
the level between the surface-where the stream first 
touches one’s land and the surface where the water 


; leaves the land. [Cases: Waters and Water Courses 
anctent watercourse. A watercourse in a channel 42. C.J.S. Waters §§ 12-14, 20.] 


Be ee oreer cers rae water right. (often pl.) The right to use water from a 
artificial watercourse. A man-made watercourse, natural stream or from an artificial canal for irriga- 
usu. to be used only temporarily. @ If the water- tion, power, domestic use, and the like; RIPARIAN 
course is of a permanent character and has been RIGHT. — Also termed aquatic right. [Cases: Navigable 
maintained for a sufficient length of time, it ma Waters 39; Waters and Water Courses @40-47 
be considered a natural watercourse to which n- 141, 168. C.J.S. Navigable Waters § 82; Waters 


parian rights can attach. (Cases: Waters and Water 8§ 12-14, 20, 297-304, 370-375, 760-761, 926.} 


Courses 168. C.J.S. Waters §§ 297-304.] 
“An artificial waterway or stream may, under some circum. | Waterscape, n. An aqueduct or passage for water. 
waterway. See WATERCOURSE. 


stances, have the characteristics and incidents of a natural 
watercourse. In determining the question, three things seem ; 

cons! waveson (wayv-san), n. Hist. Goods that float on the 
sea after a shipwreck. Cf. FLOTSAM; JETSAM; LAGAN (1). 


wax scot (wak skot), n. [fr. Old English sceotan “contri- 
bution, tax") Hist. A duty on wax candles used in 
churches, usu. paid twice a year. — Also termed 
cerage (seer-ij); ceratium (si-ray-shee-am). 


way. 1. A passage or path. 2. A right to travel over 
another's property: € RIGHT-OF-way. (Cases: Ease- 
ments €1, C.J.S. Easements §§ 2-8, 13-14, 21-22, 


C) i id which a state does not 
y water use, Jeualy tha point is when water is not In 
a ‘natural stream’.” id H. Getches, Water Law in a 
Nutshell 106-107 (3d ed. 1897). 


the circumstances under which It was created; and (8) the 
which it has been used and enjoyed.” 78 Am. Jur. 
2d Waters § 196, at 644 (1975). 

natural watercourse. A watercourse with its origin 
in the forces of nature. @ A natural watercourse 
. does not include surface water, which often flows 
intermittently and in an indefinite channel. In 
sate ; nigral stream be Fags daria from ae 
artificial ditch or canal, which is typi not the 

subject of riparian rights. See Seana pont: WA 24, 58-55, 57-8, 89.) 
Ter. [Cases: Waters and Water Courses 38. aad way. 1. The right ll ee over anothcr's 
CJ.S. Waters §§ 3-8, 91.) land. [Cases: Easements @21. C.J.S. Easements 
§§ 2-8, 13-14, 21-22, 24, 53-55, 57-58, 89.] 2. A 


tates distracts See DISTRICT: way provided by local authorities primarily to ac- 
watered stock. See sTOck. 4. ot commodate particular individuals (usu. at the indi- 
waterfront, n. Land or land with buildings fronting a vidual’s expense) but also for the public’s passage. 

body of water. [Cases: Private Roads $1. C.J.S. Pent Roads § 2; 


Private Roads §§ 2-3, 19.] 


watergage, n. 1. A scawall. 2. An instrument used to ton 
way of necessity. See implied easement under EASE- 
MENT. 


measure water. 


watergavel, x. Hist. A fee paid for a benefit (such as 
fishing) obtained from a body of water. 


watermark. 1. A mark indicating the highest or lowest 
point to which water rises or falls. 


high-water mark. 1, The shoreline of a sea reached 
by the water at high tide. © The high-water mark 
is usu. rn Sats aS a mean or average high tide 
and not as the extreme height of the water. 2. Ina 
freshwater lake created by a dam in an unnaviga- 
ble stream, the highest point on the shore to which 
the dam can raise the water in ordinary circum- 
stances. 3. In a river not subject to tides, the line 
that the river impresses on the soil by covering it 


waybill. Maritime law. A document aimee the 
receipt of goods by a carrier or by the shipper's 
agent and the contract for the transportation of 

’ those goods. @ Unlike a bill of lading, a waybill is not 
a document of title and is nonnegotiable. — Abbr. 
WB. Cf. BIL. OF LADING. 


air waybill. A waybill for goods shi by air. CF. 
palit bill of lading tinday nisor oe 


way-going crop. A grain crop, formerly sown by a 
venant during a tenancy (esp. in Pennsylvania), that 
did not ripen until after expiration of the lease. @ In 
the absence of an express agreement to the contrary, 


way-leave 


the tenant was entitled to the crop. [Cases: Landlord 
and Tenant €139(2). C.J.S. Landlord and Tenant 
§ 349] 


way-leave, n. 1. A right-of-way (usu. created by an 
express grant) over or through land for the trans- 
portation of minerals from a mine or quarry. 2. The 
royalty paid for such a right. 


waynagium (way-nay-jee-em). See WAINAGE. 
way of necessity. See implied easement under EASEMENT. 


ways-and-means committee. A legislative committee 
that determines how money will be raised for vari- 
ous governmental leakage [Cases: United States 
23. C.J.St United States § 39.) 


WB. abbr. WAYBILL. _ 

WC. abbr. WORKERS’ COMPENSATION. 

WCT. abbr. wiro COPYRIGHT TREATY. 

W.D. abbr. Westerty' District, in reference to U.S. judi- 
cial districts. 

weak mark. See descriptive trademark under TRADEMARK. 


weak trademark. See descriptive trademark under TRADE- 
MARK. 


wealreaf (weel-reef), n. Archaic. The robbery of a dead 
person in a grave. 

wealth. 1. A large quantity of something. 2. The state 
of having abundant financial resources; affluence. 


wealth maximization. A situation resulting from a 
change in the allocation of resources if the change 
benefits the winner — i.e., the one who benefits 
from the change — more than it harms the loser. @ 
A situation in which all possible wealth-maximizing 
changes have occurred is described as Kaldor-Hicks 
effictent or as being potentially Pareto supercor. See pare- 
TO OPTIMALITY; PARETO SUPERIORITY. 


weapon. An instrument used or designed to be used 
to injure or kill someone. [Cases: Weapons ¢8. 
C.J.S. Weapons §§ 13~15.] 


concealed weapon. A weapon that is carried by a 
person but that is not visible by ordinary observa- 
tion. [Cases: Weapons @ 10. CJ.S. Weapons 
§§ 18-21.) 

dangerous weapon. An object or device that, be- 
cause of the way it is used, is capable of causing 
serious bodily injury. [Cases: Weapons 8. C.J.S. 
Weapons §§ 13-19.] ; 

deadly weapon. Any firearm or other device, in- 
strument, featevial; or substance that, from the 
manner in which it is used or is intended to be 
used, is calculated or likely to produce death. @ In 
some states, the definition encompasses the likeli- 
hood of causing either death or serious physical 
injury. — Also termed lethal weapon. Cf. DANGEROUS 
INSTRUMENTALITY. [Cases: Assault and Battery 56. 
C.J.S. Assault and Battery §§ 77-79.) 


deadly weapon per se. A weapon that is deadly in 
and of itself or would ordinarily result in death by 
its use <a gun is a deadly weapon per se>. — Also 
termed per se deadly weapon. (Cases: Assault and 
Battery 56. C.J.S. Assault and Battery 88 77-79.] 


lethal weapon. See deadly weapon. 
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weapon of mass destruction. (usu. pl.) A weapon 
that is intended to kill human beings, without 
discriminating between combatants and noncom- 
batants, on a massive scale. © Among the most 
Begeenty cited examples are nuclear weapons 
and chemical weapons. — Abbr. WMD. 


wear, n. [fr. Saxon were “a taking”) Hist. A dam made 
of stakes interlaced by twigs of willows that are 
placed across a river to more easily accommodate 
the netting of fish. — Also termed weir. 


wear and tear. Deterioration caused by ordinary use; 
the depreciation of property resulting from its rea- 
sonable use <the tenant is not liable for normal wear 
and tear to the leased premises>. — Also termed 
fair wear and lear; natural wear and tear, (Cases: Land- 
’ ae Tenant €>55.'C.J.S. Landlord and Tenant 


“‘Falr wear’ la the deterioration caused by the reasonat!. - 
the tear’ Is the caused 


ed. 1888). 
Webb-Pomerene Act. A federal law, originally enacted 
in 1918, that provides a qualified exemption for an 
export business against the prohibitions of the anti- 
trust laws. 15 USCA §§ 61 et seq. 
“The Webb-Pomerene Act was passed to ald and encour- 


to ane 
markets ...."° 54 Am. Jur. 2d Monopolies end 
Restraints of Trade § 262, at 288 (1996). 
website-user agreement. See POINT-AND-CLICK AGREE- 
MENT. 


web-wrap agreement. See POINT-AND-CLICK AGREEMENT. 

wedding. Sée MARRIAGE CEREMONY. ; 

wedge principle. The principle that an.act.is wrong in 

"a specific instance if, when raised to a general level 
of conduct, it would injure humanity. 


“(There ts the familiar argument from the ‘wedge principle,’ 

is used to deny the possibility of at sie 
circumstances In applying moral rules.” Glanville Wilflams, 
The Sanctity of Lite the Criminal Law 315 (1957). 


wedlock. The state of being married; matrimony. 


week. 1. A period of seven consecutive days beginning 
on either sake or Monday. 2. Any consecutive 
Aer period. [Cases: Time ©6. C.J.S. Time 
§ 7] 


weekend sentence. See intermittent sentence under SEN- 
TENCE. 


week-work, Hist. In feudal times, the obligation of a 
tenant to work two to four days in every week for his 


SETA ODE MMe NT a 


A TER EOD 
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lord during the greater part of the year, and four or 
five during the summer months. See VILLEIN SERVICE. 


wehading. See TRIAL BY COMBAT. 
weighage (way-ij). A duty or other payment required 
in return for weighing merchandise. 


weight. A measure of heaviness; a measure of the 
quantity of matter. (Cases: Weights and Measures 
€3. C.].S. Weights and Measures § 3.) 


ss weight. The total weight of a thing, including 
its contents and any packaging. 


net weight. The total weight of a thing, after de- 
ducting its.container, its wrapping, and any other 


extraneous matter. — Sometimes shortened to 
net. — Also termed neat weight. 
weighted vote. See voTE (1). 


weight of the evidence. The persuasiveness of some 
evidence in comparison with other evidence <be- 
cause the verdict is against the great weight of the 
evidence, a new trial should be granted>. See Bur- 
DEN OF PERSUASION. Cf. PREPONDERANCE OF THE EVIDENCE. 
{Cases: Criminal Law €549; Evidence 584. C.J.S. 
Criminal Law §§ 655, 1094-1095, 1097, 1102; Evi- 
dence §§ 729, 1301-1305, 1320, 1324, 1826-1327, 
1342, 1345.) 


manifest weight of the evidence. See MANIFEST 
WEIGHT OF THE EVIDENCE, 


Weingarten right. Labor law. A union member’s right 
to have a union representative present during an 
employment meeting that the member reasonably 
believes will result in disciplinary action. NLRB v. j. 
Weingarten, Inc., 420 U.S. 251, 95 S.Ct. 959 (1975). @ 
In July 2000, the NLRB extended Weingarten rights 
to nonunion employees. 


weir. See WEAR. 
welching. See WELSHING. 
welfare. 1. Well-being in any respect; prosperity. 


general welfare. The public’s health, peace, morals, 
and safety. 


eased welfare. A society's well-being in matters of 


ealth, safety, order, morality, economics, and pol- 
itics. 


2. A system of social insurance providing assistance 
to those who are financially in need, as by providin 
food stamps and family allowances. — Also term 
(historically) poor relief. [Cases: Agriculture €=2.6; 
Social Security and Public Welfare 4. C.J.S. Agri- 
rea é Bite Social Security and Public Welfare 
§§ 6, 10, 17.] 


corporate welfare. Governmental financial assis- 
tance eee to a large company, usu. in the form 
of a subsidy. 


Welfare Clause. See GENERAL WELFARE CLAUSE. 
welfare plan. See EMPLOYEE BENEFIT PLAN. 


Welfare Reform Act. See PERSONAL RESPONSIBILITY AND 
WORK OPPORTUNITY RECONCILIATION ACT. 


welfare state. A nation in which the government un- 
dertakes various social insurance programs, such as 
unemployment compensation, old-age pensions, 


Westminster Confession of Faith 


family allowances, food stamps, and aid to the blind 
or deaf. — Also termed welfare-regulatory state. 


well, adj. Marine insurance. (Of a vessel) in good condi- 
tion; safe and sound <the vessel was warranted well 
on January I>. 


well, adv. In a legally sufficient manner; unobjectiona- 
ble <well-pleaded complaint>. 


well, n. A hole or shaft sunk into the earth to obtain a 
fluid, such as water, oil, or natural gas. 


limited-capacity well. An oil or gas well that is 
limited to producing only a portion of its monthly 
allowable because of market demand. 


sh pi well, An oil or gas well that produces only 
small quantities. © In some states, such as Kansas 
and Illinois, stripper wells are common. 


well-completion clause. Oil & gas. A provision in an 
oil-and-gas lease specifying that a lessee who starts 
drilling before the lease terminates has the right to 
complete the well and to maintain the lease if the 
drilling achieves production. See OPERATIONS CLAUSE. 


well-knowing, adj. Intentional <a well-knowing act or 
omission>. @ This term was formerly used in a 
pleading to allege scienter. See sclENTER. 


well-pleaded complaint. See CoMPLAINT. 


welshing. 1. The act or an instance of evading an 
obligation, esp. a gambling debt. 2. The common- 
law act of larceny in which one receives a deposit to 
be paid back with additional money depending on 
the outcome of an event (such as a horse race) but at 
the time of the deposit the depositee intends to 
cheat and defraud the depositor by absconding with 
the money. @ Although this term is sometimes 
thought to be a slur against those hailing from 
Wales, etymologists have not been able to establish 
this connection. Authoritative dictionaries record the 
origin of.the term as being unknown. — Also termed ' 
welching. — welsh, vb. — welsher, n. 


Welsh mortgage. See MORTGAGE. 

wend, n. Hist. A large section of land; a perambula- 
tion; a circuit. aed 25 

wer, See BLOOD MONEY (1). ne 


wergild (wor-gild). Hist. ‘The fixed value of a person's 
life, being the amount that a homicide's kindred 
must pay to the kindred of the slain person so as to 
avoid a blood feud. — Also spelled wergeld; weregild; 
wehrgeld. See EFFUSIO SANGUINIS; LEODES. 


West Australian plan. See instant-runoff voting under 
VOTING. 


Westlaw. A West database for computer-assisted legal 
research, providing online access to legal resources, 
including federal and state caselaw, statutes, regula- 
tions, and legal periodicals. — Abbr. WL. 


Westminster Confession of Faith (west-min-star). Hist. 
A document containing a statement of the religious 
doctrines of the Presbyterian Church, originating at 
a conference of British and continental Protestant 
divines at Westminster in 1643. @ It was adopted by 
the General Assembly of the Kirk of Scodand and 
the Scottish Parliament, so becoming the basis of the 


Westminster the First, Statute of 


Scottish Presbyterian Church. — Sometimes short- 
ened to Westminster Confession. 


Westminster the First, Statute of. Hist. An English 
statute divided into 51 chapters (later correlating to 
separate acts of Parliament), including provisions (1) 
protecting the property of the church from the 
violence and spoliation of the Crown and nobles; (2) 
providing for the freedom of popular elections; (3) 
enforcing the rules contained in Magna Carta 
against excessive fines; (4) enumerating and correct- 
ing the abuses of tenures (esp. concerning marriages 
of wards); (5) regulating the levying of tolls; (6) 
correcting and restraining the powers of the royal 
escheator apd other officers; (7) amending the crimi- 
nal law (esp. by classifying rape as a most grievous, 
though not capital, offense); and (8) making criminal 
and civil procedutes more expeditious and less cost- 
ly. 3 Edw. (1275). 

West Point. See UNITED SiATES MILITARY ACADEMY. 


West-Saxon law. Hist. A system of rules introduced by 

the West Saxons and one of the three principal legal 

stems prevailing in England in the beginning of 

e lith century. @ It was observed primarily in 

. southern English counties from- Kent to Devon- 

shire. --- Also termed West-Saxon lage. See MERCEN. 
LAGE; DANELAW. 


wharf. A structure on the shores of navigable waters, 
to which a vessel can be brought for loading or 
unloading. [Cases: Wharves @4. C.J.S. Wharves 
§§ 1-2, 4-5.] 


private wharf. One that can be used only by its 
owner or lessee. [Cases: Wharves @4. CJS. 
Wharves §§ 1-2, 4-5.] 


_ public wharf. One that can be used by the public. 
Cases: Wharves 4. C.J.S. Wharves §§ 1-2, 4-5.] 


wharfage (worf-ij), x. Hist. 1. The fee paid for landing, 
loading, or unloading goods on a wharf. [Cases: 
Wharves 15. C.J.S. Wharves §§ 8, 6, 22.] 2. The 
reer aaah for loading or unloading goods on a 
wharf. 


© (wor-fin-jar), n. Hist. The owner or occupi- 
er of a wharf; one who keeps a wharf to receive 
merchandise for forwarding or delivery to a consign- 
ee. [Cases: Wharyes €20(1).] 


wharfing out, right of. See RIGHT OF WHARFING OUT. 


Wharton’s rule ([h}wor-tan). Criminal law. The doc- 
trine that an agreement by two or more persons to 
commit a particular crime cannot be prosecuted as a 
conspiracy if the crime could not be committed 
except by the actual number of participants in- 
volved. ® But if an additional person participates so 
as to enlarge the scope of the agreement, all the 
actors may be charged with conspiracy. The doctrine 
takes its name from the influential criminal-law au- 
thor Francis Wharton (1820-1889). — Also termed 
Wharton rule; concert-of-action rule. (Cases: Conspiracy 
€28(1). C.J.S. Conspiracy §§ 209, 213-214.] 

“Wharton's Rule les only to offenses that require con- 
certed criminal a: . & plurality of criminal Figen In such 


cases, a closer relationship exists between the conspiracy 
and the substantive offense because both roquse covene 


activity. The substa: offense presen’ 
some of the same threats that the law of conspiracy normal- 
ly fs thought to guard against, and It cannot automatically 
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be assumed that the Iglature Intended the conspiracy 
and the subelattve cliatoe io terre cs deacie einex 


the Rule 
determination of legisiative intent, it must defer to a discerni- 
bie legislative judgment." fannelil v. United States, 420 U.S. 
770, 785-86, 95 S.Ct. 1284, 1293-84 (1978). 


WHD. abbr. waGE AND HOUR DIVISION. 


wheel. Hist. 1. An instrument of torture used in 
medieval Europe, consisting of a wheel or cross on 
which a criminal was bound with arms and legs 
extended, while the criminal’s bones were broken 
one by one with an iron bar, usu. until death. 2. The 
torture itself. 


wh ((h]weel-ij), n. Hist. A duty. or toll for a 
vehicle to pass over certain property. . 

wheel conspiracy. See CONSPIRACY. 

when-issued security. See securITY. 

whereabouts, n. The general locale where a person or 
thing is <her whereabouts are unknown> <the 


Joneses’ present whereabouts is a closely guarded 
secret>. @ As the examples illustrate, this noun, 


, though plural in form, may be construed with either 


a plural or a singular verb. — whereabouts, adv. & 
conj. 

whereas, conj. 1. While by contrast; although <McWil- 
liams boolaen ai at 10:08 p.m. wearing a green 
hat, whereas the assailant had been identified at 
10:04 p.m. wearing a black hat>. 2. Given the fact 
that; since <Whereas, the parties have found that 
their 1994 agreement did not adequately address 
incidental expenses ...; and Whereas, the ies 
have now decided in an equitable sharing of those 
expenses ...; Now, Therefore, the parties agree to 
amend the 1994 agreement as follows ...>. @ In 
sense 2, whereas is used to introduce contractual 
recitals and the like, but modern drafters increasing- 
ly prefer a simple heading, such as “Recitals” or 
“Preamble,” and in that way avoid the legalistic 
whereases. — whereas (recital or preamble), n. 


whereas clause. 1. pREAMBLE (1). 2. RECITAL (2). 


whereat, conj. 1. At or toward which <the point 
whereat he was aiming>. 2.. As a result of which; 
whereupon <Pettrucione called Bickley a scurrilous 
name, whereat a fistfight broke out>. - 


whereby, conj. By which; through which; in accor- 
dance with which <the treaty whereby the warring 
nations finally achieved peace>. : 


wherefore, premises considered. For all these rea- 
sons; for the reason or reasons mentioned above. 


wherefrom, conj. From which <the students sent two 
faxes to the president's office, wherefrom no reply 
ever came>. 


wherein, conj. 1. In which; where <the jurisdiction 
wherein Lynn practices>. 2. During which <they 
listened intently at the concert, weer both of 
them became convinced that the composer's “new" 
work was a fraud>. 3. How; in what respect <Fallon 
demanded to know wherein she had breached any 
duty>. — wherein, adv. 
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whereof, conj. 1. Of what <Judge Wald knows where- 
of she speaks>. 2. Of which <citations whereof even 
the most responsible are far afield from the true 
issue>. 3. Of whom <judges whereof only the most 
glowing words might be said>. 


whereon, conj. On which <the foundation whereon 
counsel bases this argument>. — Also termed where- 
upon. 

whereto, conj. To what place or time <at first, Camp- 
bell did not know whereto he was being taken>. — 
Also termed whereunto. — whereto, adv. 


whereupon, conj. 1. wHEREON <the precedent where- 
upon the defense bases its'‘argument>. 2. Soon after 
and as a result of which; and then <a not-guilty 
verdict was announced, whereupon a riot erupted>. 


wherewith, conj. By means-of which <the plaintiff 
lacked a form of action wherewith to state a compen- 
sable claim>. 

whim. A passing fancy; an impulse <the jury was 
instructed to render a verdict based solely on the 
evidence, not on a whim>. 


whipping, x. A method of corporal punishmeni for- 
merly used in England and a few American states, 
consisting of inflicting long welts on the skin, esp. 
with a whip. 

whipsaw strike. See sTRIKE. 

whisper stock. See stuck. 


whistleblower, n. An employee who reports employer 
wrongdoing to a governmental or law-enforcement 
agency. @ Federal and state laws protect whistleblow- 
ers from employer retaliation. [Cases: Master and | 
Servant ¢>30(6.35); Officers and Public Employees ° 
S66. C.].S. Employer-Employee Relationship §§ 69, 78; 
x be and Public Employees §§ 121, 150-158.) — 

istleblowing, n. 


whistleblower act. A federal or state law protecting 
employees from retaliation for disclosing employer 
wrongdoing, as during an investigation by a regula- 
tory agency. @ Federal laws containing whistleblower 
provisions include the Whistleblower Protection Act 
(5 USCA § 1211), the Qccupational Safety and 
Health Act (29 USCA § 660), CERCL‘4 (42 USCA 
§ 9610), and.:the Air Polluuion and Control Act (42 
USCA § 7622). [Cases: Master and Servant 
€=30(6.35); Officers and Public Employees €69.7. 
CJ:S. Employer-Employee Relationship §§ 69, 78; Offi- 
cers and Public Employees §§ 133, 164-166.} 


Whiteacre. A fictitious tract of land used in legal 
discourse (esp. law-school hypotheticals) to discuss 
real-property issues. See BLACKACRE. 


white bonnet. Scots law. A fictitious bidder at an auc- 
tion; a shill. 


white book. 1. Hist. (cap.) asus Liber. 2. A government’ 
report bound in white, common esp. in European 
and papal affairs. 


whitecapping. Crimimal law. The criminal act of threat- 
ening a person — usu. a member of a minority 
group — with violence in an effort to compel the 
person either to move away or to stop engaging in a 
certain business or accupation. @ Whitecapping stat- 
utes were originally enacted to curtail the activities 


* collective-bargainin 


whole blood 


of the Ku Klux Klan. {Cases: Extortion and Threats 
ese C.J.S. Threats and Unlawful Communications 
-20.] 


white-collar crime. A nonviolent crime usu. involving 
cheating .or dishonesty in commercial matters. @ 
Examples include fraud, embezzlement, bribery, and 
insider trading. 

whitehorse case. Slang. A reported case with facts 
virtually identical to those of the instant case, so that 
the disposition of the reported case should deter- 
mine the outcome of the instant case. — Also termed 
horse case; goose case; gray mule case. Cf. ON ALL FOURS. 


white knight. A person:or corporation that rescues the 
target of an unfriendly corporate takeover, esp. by 
acquiring a controlling interest.in the target corpo- 


ration he making a competing tender offer. — 
Also termed friendly suitor. See TAKEOVER. Cf. CoRPo- 
RATE RAIDER. 


Whiteley rule. See FELLOW-OFFICER RULE. 


White model. Labor law. A method for determining 
whether a union member's state-law claim against 


- the employer is precmpied by federal law, by focus- 


ing on whether state law permits the claim to be 
waived by a private contract. @ In Lingle v. Norge 
Division of Magic Chef, Inc., 486 U.S. 399, 108 S.Ct. 
1877 (1988), the Supreme Court held that 4 union 
member's state-law retaliatory-discharge claim was 
not preempted by the Labor-Management Relations 
Act because the claim could be resolved without 
interpreting the collective-bargaining agreement. 
There are at least two models for applying the Lingle 
test’ the White model, which focuses on whether the 
claim is negotiable or nonnegotiable (that is, whether 
state law allows the claim to be waived by a. private 
contract) and the Marcus model, which focuses on 
the independence of the claim in relation to the 
agreement. Under the White 
model, all negotiable claims (those waivable by pri-’ 
vate contract) are necessarily preempted because 
their resolution will require an interpretation of the 
collective-bargaining agreement. A nonnegotiable 
claims (one that state law does not pefmit to be 
waived by private contract) will ee preenbiee only if 
its resolution requires an interpretation of the collec- 
tive-bargaining agreement. The. White model is 
named for the author of the law-review artide in 
which it was proposed. Rebecca Homer White, Sec- 
tion 301's Preemption of State Law Claims; A Model for 
Analysis, 41 Ala. L. Rev. 377 (1990). See LINGLE TEST. 
CE. MaRCUS MODEL. 


white rent. Hist. A feudal rent paid in silver, rather 
than in work, grain, or money baser than silver. Cf. 
BLACK RENT. 

white slavery. The practice of forcing a female (or, 
rarely, a male) to engage in commercial prostitution. 
@ Trafficking in white slavery is prohibited by the 
Mann Act (18 USCA §§ 2421-2424). [Cases: Prosti- 
tution 1, oe Prostitution and Related Offenses 
§§ 2-4, 8-13, 17, 21-24.] 


White Slave Traffic Act. See MANN ACT. 
Whitsunday. See quarter day under Day. 
whole blood. See full blood under BLoop. 


whole law 


whole law. The law applied by a forum court in a 
multistate or multinational case after referring to its 
own choice-of-law rules. (Cases: Action 17. CJ.S. 
Actions §§ 18-20; ict of Laws §§ 2-3, 12, 15, 20, 
23, 27-32, 34-40, 42-48, 50-65, 96-97, 100, 102, 
105-107.] 


whole life insurance. See LIFE INSURANCE. 


wholesale, n. The sale of goods or commodities usu. 
to a retailer for resale, and not to the ultimate 
consumer. Cf. rETAiL. — wholesale, vb. — wholesale, 
adj. 

wholesale dealer. One who sells goods in gross to 
retail dealers rather than selling in smaller quantities 
directly to consumers. 


wholesale price. See Price. a 
wholesale price index. See PRODUCER PRICE INDEX. 


wholesaler. One who buys large quantities of gonds 
and resells them. in smaller quantities to retailers or 
other merchants, who in turn sell to the ultimate 
consumer. 


whole-statute rule. The principle of statutory con- 

struction that a statute should be considered in its 

’ entirety, and that the words used within it should be 

iven their ordinary meanings unless there is a clear 

indication to the con . (Cases: Statutes 188, 
205. C.J.S. Statutes 8§ 321, 324-326, 330, 334.] 


wholly, adv. Not partially; fully; completely. 


wholly and permanent? disabled, adj. Insurance. (Of 
an insured) completely and continuously unable to 


perform work for compensation or prose [Cases: 
Insurance ¢2035, 2553. C.J.S.  Jnsurance 
§§ 452-453, 556, 732-733, 773, 817, 832-833.] 


wholly d 
erson) deriving full support from a worker's wages. 
Cases: Workers’ Compensation @412-486. C.J.S. 
Workmen's Compensation §§ 250-280.) 
wholly destroyed, adj. Insurance. (Of a building) so 
damaged that it is no longer capable of being classi- 
fied as a building, although some parts may remain 
intact. (Cases: Insurance @°2171. C.J.S. Insurance 
8§ 1108-1109, 1204.] 


wholly disabled, adj. Insurance. (Of a person) unable 
to perform the substantial and material acts neces- 
sary to carry on:a business or occupation in the 
custom and usual manner. [Cases: Insurance 
$2561. C.J.S. Insurance §§ 1089, 1187, 1189.) 


whorehouse. See BROTHEL. 


widow, n..A woman whose husband has died and who 
has not remarried. [Cases: Death @@31(6); Descent 
and Distribution €52(1); Dower and Curtesy 
€1-J18; Executors and Administrators €180. 
C.J.S. Death §§ 49, 108; Descent and Distribution 
§§ 60-62, 64; Dower §§ 2-170; Executors and Adminis- 
trators §§ 357-359, 374.] 

widower, n. A man whose wife has died and who has 
not remarried. 


widower’s allowance. See spousal allowance under aL 
LOWANCE (1). 


widow's allowance. See spousal allowance under ALLow. 
ANCE (1). 


ndent, adj. Workers’ compensation. (Of a~ 
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widow’s election. See RIGHT OF ELECTION. 


wifa (wi-fa), n. [Old English] Hist. A mark or sign; 
esp., a landmark showing exclusive occupation or to 
prohibit an entry. 

wife. A married woman; a woman who has a lawful 
husband living. 


common-law wife. 1. The wife in a common-law 
marriage; a woman who contracts an informal 
marriage with a man and then holds herself out to 
the community as being married to him. See com- 
mon-law marriage under MARRIAGE (1). 2. Archaic. 
Loosely, a concubine. 


plural wife. One of two or more women married 
simultaneously to the same man in a polygamous 
marriage. i 


wife beating. See spousal abuse under ABUSE. 
wife's equity. See EQUITY TO A SETTLEMENT. 
wife's settlement. See EQUITY TO A SETTLEMENT. 
wild animal. See ANIMAL. 

wildcat strike. See strike. 

wild creature. See wild animal under CREATURE. 
wild deed. See DEzb. 

Wild’s Case, Rule in. See RULE IN WILD'S CASE. 
wilful. See wiLLFuc. 


will, n. 1. Wish; desire; choice <employment at will>. 
2. A document by which a person directs his or her 
estate to be distributed upon death <there was no 
mention of his estranged brother in the will>. — 
Also termed testament; will and testament; (archaically) 
testamentary instrument. (Cases: Wills 1-202. C_].S. 
Conflict of Taws §§ 72, 89; Indians § 117; Wills 
§§ 1-51, 53-87, 93-95, 97-99, 103-104, 106-444, 

796-797, 1621, 2026-2062.] — will, vd. 
“The word ‘will’ has two distinct meanings. The first, 


is physical, and 
R. Mellows, The ey af Succaasion 
6 (ded. 1877). ie 

ambulatory will. A will that can be altered during 
the testator’s lifetime. [Cases: Wills..e©78. C_J.S. 
Wills § 167.] 


antenuptial will, See prenuptial will. ne 
attested will. A will that has been’ signed by a 
witness. 


bogus will, An unauthentic will, esp. one involving 
fraud or unauthorized changes. 


closed will. See mystic will. 


conditional will. A will that depends on the occur- 
rence of an uncertain event for the will to take 
effect. © Most jurisdictions hold a conditional will 
valid even though the testator’s death does not 
result from or on the occasion of the condition 
mentioned in the will. The courts generally hold 
that the condition is the inducement for making 
the will rather than a condition precedent to its 
operation. See Eaton v. Brown, 193 U.S. 411, 24 
S.Ct. 487 (1904); In re Will of Cohen, 491 A.2d 1292 
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(N.J. Super. Ct. App. Div. 1985). Cf. contingent will. 
[Cases: Wills 80. C.J.S. Wills §§ 197-198.} 


conjoint will. See joint will. 
contingent will. A will that takes effect only if a 


specified event occurs. Cf. conditional will. (Cases: 
Wills 80. C.J.S. Wills §§ 197-198.] 


counter will, See mutual will. 
double will. See mutual will. 


ik ing ed will. A will executed in duplicate origi- 
nals by a testator who retains one copy and gives 
the second copy to another person. @ The rules 
applicable ‘to wills apply to both wills, and upon 
application for probate, both copies must be ten- 
ered into the registry of the probate court. 
(Cases: Wills S175. C:J.S. Wills §§ 505, 412.) 


holographic will (hol-e-graf-ik). A will that is hand- 
written by the testator. @ Such a will is typically 
unattested. Holographic wills are rooted in the 
civil-law tradition, having originated in Roman law 
and having been authorized under the Napoleonic 
Code. French and Spanish settlers introduced ho- 
lographic wills in America, primarily in the South 
and West. Today the, are recognized in about half 
the states, — Also termed olographic will. See HoLo- 
GRAPH, (Cases: Wills © 130-135. C.J.S. Wills 
§§ 317-227, 339, 241.) 


inofficious will. See inofficious testament under TEs- 
TAMENT. 


international will. A will that is executed according 
to formalities provided in an international trea 
or convention, and that will be valid although it 
may be written in a foreign language by a testator 
domiciled in another country. {Cases: Wills 
238-246. C.J.S. Wills §§ 515-523.) 


invalid wiil. A will that fails to make an effective 
disposition of property. 

joint and mutual will. A will executed by two or 
more people — to dispose of propery ey own 
separately, in common, or jointly — requiring the 
surviving testator to dispose of the property in 
accordance ‘with the terms of the will, and showing 
that the devises are made in consideration of one 
another, ®-The word “joint” indicates the form of 
the will. The word “mutual” describes the substan- 
tive provisions. — Also termed joint and reci; 

will. [Cases: Wills ¢°56-68, 100. C.J.S. Wills 
§§ 183-165, 2026-2038, 2047-2062.] 

foint and reciprocal will. See joint and mutual will. 
joint will. A single will executed by two or more 
- testators, usu. oupeng of their common property 
by transferring their separate titles to one devi- 
see. — Also termed conjoint will. [Cases: Wills 
56-68, 100. C.J.S. Wills §§ 133-165, 2026-2038, 
2047-2062.) 


last will. The most recent will of a deceased; the 
instrument ultimately fixing the disposition of real 
and personal property at the testator’s death. — 


Also termed last will and testament. 
he nos ane he ek ene rsonal property to 
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last will and testament. See last will. 
ving will. See LiviNG WILL. 


lost will. An executed will that cannot be found at 
the testator’s death. @ Its contents can be proved 
by parol evidence in many jurisdictions. The com- 
mon-law presumption — sull the view of the over- 
whelming majority of American jurisdictions —~ is 
that there is a-presumption of revocation if a lost 
will is proved to have been in the possession of the 
testator and has been lost. (Cases: Wills €>234, 
293(4), 302(8). .C.J.S. Wills: §§ 511-512, 602, 
632-633.] eee 

mancipatory will (man-sip-i-tor-ee). Roman law. In 
early and classical Jaw, a formal will sealed by 
seven witnesses and submitted to the praetor. See 
TESTAMENTUM. 

mariner’s will. See soldier's will. 

mutual will, (usu. pl.) One of two separate wills in 
which two persons, usu. a husband and wife, estab- 
lish identical or similar testamentary provisions 
disposing of their estates in favor of each other. @ 
It is also possible (though. rare) for the testators to 
execute a single mutual will, as bi aaa to sepa- 
rate ones. And it is possible (though, again, rare) 
for more than two parties to execute mutual 
wills. — Also termed reciprocal will; counter will; 
double will; mutual testament. (Cases: Wills 56-68. 
CJ.S. Wills §§ 133-165, 2026-2038, 2047-2062.) 


mystic will. Civil law. A secret will signed by the 
testator, sealed and delivered to a notary in the 
resence of three to seven witnesses, accompanied 
the testator’s declaration that it is a valid will. © 
The notary is then required to indorse on the 
envelope containing the will a statement of all the 
facts surrounding the transaction, and this is 
signed by the notary and all the witnesses. — Also 
termed mystic testament; secret will; secret testament, 
closed will; closed-testament; sealed will; sealed testament. 
[Cases: Wills >124.] us 


nonintervéntion will, A will that authorizes an inde- 
pendent executor. See independent executor under 
EXECUTOR. | 


notarial will. A will executed by-a testator in the 
presence of two witnesses and a notary public. 


nuncupative will (neng-kye-pay-tiv or neng-kyoo- 
a-tiv). An oral will made in contemplation of 
imminent death, esp. from a recent injury. © Nun- 
cupative wills are invalid in most states. Even in 
states allowing them, the amount that may be 
conveyed is usu. limited by statute. Traditionally, 
only persone) pobeny may be conveyed. — Also 
termed oral will; unwritten will; verbal will. [Cases: 
Wills 136-150. C.J.S. Wills §§ 328-338, 340.] 
“Nuncupative (1.e., oral) wills are by statute In almost ail 
States requ! D6 proved by to foearee oud 
witnesses, who ware end the t 
words.” John H. Wigmore, A Students’ Textbook of the Law 
of Evidence 299 (1985), : 


olographic will. See holographic will. 


will and testament 


oral will, A will made by the spoken declaration of 
the testator and usu. dependent on oral testimony 
for proof. Cf. nuncupative will. (Cases: Wills 
136-150. C.J.S. Wills §§ 328-338, 340.) 
parliamentary will. cag The legislation that gov- 
erns the distribution of an intestate's property. @ 
The term arose because the legislature effectively 
makes an intestate’s will by passing statutes regu- 
lating descent and distribution. The terms of the 

arliamentary will are gathered from the statutes 
in effect when the intestate died. 


postnuptial will (pohst-nop-shel). A will executed 
after marriage. 

fourover will (por-ch-ver). A will givi g money or 
Property to an exiaing trust. Cf. pourover .trust 
under Trust. ->~ ‘. 


 slrsee give will ‘{pree-nep-shel). .A will executed 
fo i 


re marriage, # At common law, marriage autu- - 


eda spouse's will, but modern stat- 
utes usu. provide that marriage does not revoke a 
will (although divorce does). But if this marriage 
was not contemplated by the will and there is 
nothing otherwise on its face to indicate that the 
testator intentionally left nothing to any future 
spouse, the pretermitted spouse may be entitled to 
a special forced share of the estate. Unif. Probate 
Code § 2-508. — Also termed antenuptial will. 
(Cases: Wills 60. C.J.S. Wills § 142.) 


reciprocal will. See mutual will. 
seaman’s will. See soldier's will. 
secret will. See mystic will. 


self-proved will. A will proved by a self-proving 
davit. See self-provi ig ora under AFFIDAVIT. 
(Cases: Witls 113. C.J.S. Wells 88 253-255.) 


soldier’s will. A soldier's informal oral or written 
will that is usu. valid despite its noncompliance 
with rormal statutory formalities, as long as the 
soldier was in actual service at the time the will was 
made. — Also termed seaman’s will; mariner’s will; 
military testament; soldier's and sailor’s will. 

undutiful will. Civil law. See unnatural will. 


unnatural will; A-will that distributes the testator's 
estate to strangers rather than to the testator's 
relatives, without apparent reason. — Also termed 
(in civil law): unduttful will. [Cases: Wills 282. 
C.J.S. Wills § 173.] 

unofficious will, See inofficious testament under TEs- 
TAMENT. 


unsolemn will. Civil law. A will in which an execu- 
tor is not named. 
unwritten will. See nuncupative will. 
verbal will. See nuncupative will. 
will and testament. See wit. 
will contest. Wills & estates. The litigation of a will’s 
validity, usu. based on allegations that the testator 
lacked oy or was under undue influence. 
C] 


[Cases: €=203-434. CJ.S. Wills §§ 52, 
445-605, 607-818, 2026-2038, 2057-2062.] 
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willful, adj. betaine? intentional, but not neces- 
sarily malicious. — Sometimes spelled wilful. Cf. wan- 
TON. — willfulness, n. 


when used In the definition of 
time hgh gol means onty 


of the cases under ptiade nes 
§ 523(a)(6)] deal with the definition of the two Swilttul’ 
‘m ." Initially one might think that willful and 


compelled to find some different for each of 
ince Deere (GEpstols oy NERNEY 7-90, at 631 
willfal and malicious injury. See INJURY. | 

willful and wanton misconduct. See MISCONDUCT. 


willfal and wanton negligence. See gross negligence 
under NEGLIGENCE. 


willful blindness. Deliberate avoidance of knowledge 
of a crime, esp. by failing to make a reasonable 
inquiry about sap cco wrongdoing despite mone 
aware that it is highly probable. © A person acts wi 
willful blindness, for example, by deliberately refus- 
ing to looh inside an unmarked package after pone 
pee by a known drug dealer to deliver it. Willfu 

lindness creates an inference of knowledge of the 

crime in question. See Model Penal Code § 2. 
(Cases: Criminal Law 220, 314. C.J.S. Criminal Law 
§§ 31-33, 35-39, 700; Negligence § 913.) 

willful, continued, and obstinate desertion. See obsti- 
nate desertion under DESERTION. 

willful homicide. See HomicivE. 

willful indifference to the safety of others. See will; 
and wanton misconduct under MISCONDUCT. : 

willful infringement. See INFRINGEMENT. 

willful misconduct. See MISCONDUCT. 

willful misconduct of an employee. See MISCONDUCT. 

willful murder. See MURDER. 

willful neglect. See NEGLECT. 

willful negligence. 1. See advertent negligence under 


. NEGLIGENCE, 2. See gross negligence (2)vunder NEGLI- 


GENCE. 

willfulness, 1. The fact or quality of acting’ purposely 
or by design; deliberateness; intention. © Willfatness 
does. not necessarily imply malice, but it involves 
more than just knowledge. 2. The voluntary, inten- 
tional: violation or disregard of a known legal 
duty. — Also termed legal willfulness. (Cases: Negli- 
gence 275. C.J.S. Negligence §§ 98-108, 106-113.] 

willful tort. See intentional tort under Tort. 

willful wrong. See intentional wrong under wRoNnG. 

Williams Act. A federal statute, enacted in 1968, that 
amended the Securities Exchange Act of 1934 by 
requiring investors who own more than 5% of a 
company’s stock to furnish certain information to 
the SEC and to comply with certain requirements 
when making a tender offer. [Cases: Securities Regu- 
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lation @52.10-52.50. CJ.S. Securities Regulation 
§§ 121-141.] 


Wills Act. 1. staTuTe oF wits (). 2. An 1837 English 
statute that allowed people to dispose of every type 
of property interest by will and that had an elaborate 
set of requirements for valid execution. @ Some 
states today continue to adhere to these stringent 
requirements. Cf. Unif. Probate Code § 2-502. — 
Also termed (in sense 2) Lord Langdale’s Act. 


will substitute. A document or instrument that allows 
a person, upon death, to dispose of an estate in the 
same or similar manner as a will but without the 
formalities and expense of a probate proceeding. © 
The most common will substitutes are trusts, Fite- 
insurance plans, and retirement-benefits contracts. 
The creation*of will substitutes has been one of the 
most important developments in the area of dece- 
dents’ estates in the past 50 years. Cf. nonprobate asset 
under asseT. [Cases: Wills €86.] 


Winchester, Statute of. Hist. A statute passed in the 
13th year of the reign of Edward I, requiring every 
man to provide himself with arnior to oe the 
peace, reroenine and regulating the offices of high 
and petty constables, organizing the police, and en- 
forcing the old Saxon police laws. @ It was repealed 
in 1827 by the Criminal Statutes (England) Repeal 
Act. St. 7 & 8 Geo. 4, ch. 27, 


Winchester measure. Hist. The standard weights and 
measures of England, originally kept at Winchester. 


windfall. An unanticipated benefit, usu. in the form of 
a profit and not caused by the recipient. 


windfall-profits tax. See Tax. 


winding up, n. The process of settling accounts and 
liquidating assets in anticipation of a partnership's or 
a corporation’s dissolution. Cf. DIssOLUTION (8). 
(Cases: Corporations $618; Partnership €=277. 
CJS. rt eat §§ 859, 861-862; Parinership 
§§ $18~820.] 


— wind up, vb. — wind up, n. 


window-dressing. The deceptive arrangement of 
something, usu. facts or appearances, to make it 
appear more-attractive or-favorable. © The term is 
often used to describe the: practice of some financial 
managers, esp. some managers of mutual funds, to 
sell certain positions at the.end of a quarter to make 
an investment’s quarterly performance appear better 
than it actually was. See PORTFOLIO PUMPING. 


window tax. See TAX. 
winner-take-all vote. See vore (3). 
wipe. See swipe (8). 


WIPO. abbr. WORLD INTELLECTUAL PROPERTY ORGANIZA- 
TION. 


WIPO Copyright Treaty. A 1996 treaty that made 
changes in the Berne Convention in light of the 
TRIPs Agreement and dealt with new copyright 
issues raised by the emergence of the Internet and 
other digital technology. © The WIPO Treaty ex- 
pressly- protects computer software and databases 
and expressly excludes from protection “ideas, pro- 
cedures, sethiods of operation or mathematical con- 
cepts as such.” The WIPO Copyright Treaty was 


witenagemot 


adopted simultaneously with the WIPO Perform- 
ances and Phonograms Treaty. — Abbr. WCT. 


WIPO digital agenda. See picrrat AGENDA. 


WIPO Performances and Phonograms Treaty. A 
1996 treaty giving performers the rights of attribu- 
tion and integrity in their performances, and giving 
producers the nights of reproduction, distribution, 


rental, and availability. — Abbr. WPPT. 
wire fraud. See Fraup. 
wiretapping, n. Electronic or mechanical eaves- 


dropping, usu. done by law-enforcement officers 
under court order, to listen to private conversations. 
e Nirerapping is regulated by federal and state 
law. — Often shortened to tapping. See BUGGING; 
EAVESDROPPING. Cf. PEN REGISTER. [Cases: Telecommu- 
nications €493-494, 510. CJ.S. Telegraphs, Tele- 
phones, Radio, and Television §§ 233-234, 238, 240, 
242, 244, 247-249, 253-254, 262-266, 274.] — 
wiretap, vb. — wiretap, n. 


Wisby, laws of. See Laws oF vISsBY. 


wish, ub. 1. To desire; to hope. 2. To wil; to devise; to 
give. 

witan (wit-on). [Anglo-Saxon “wise men”) Hist. The 
members of the king's council who sat to assist the 
king in administrative and judicial matters. © Among 
the members were ealdormen, bishops, abbots, high 
officers, and occasionally the king's friends aud rela- 
tives. 

witchcraft. The practices of a witch, esp. in black 
magic; sorcery. @ Under the Witchcraft Act of 1541 
(33 Hen. 8, ch. 8) and the Witchcra‘t Act of 1603 (1 
Jac. ch. 12), witchcraft was a felony punishable by 
death without benefit of clergy. These acts were 
repealed in 1736, and the last execution in England 
for witchcraft occurred in 1716. In the United 
States, the most conspicuous (and nearly the last): 
persecution for witchcraft occurred in Salem, Massa- 
chusetts, where 20 people were hanged for this 
offense in 1692. 


° 


wite (wit), Hist. A penal fine exacted: by the Crown or 
other authority for, 2 serious crime, such as mur- 
der. — Also spelled yyle. 


witenagemot (wit-o-no-ge-moht). [Anglo-Saxon “a 
meeting of the wise”] Oris, A national assembly of 
noblemen, high ecclesiastics, and other great thanes 
of England who advised and aided thé king in the 
general administration of the government. ¢ Its 
composition depended on the will of the king. [t 
passed out of existence with the Norman Conquest 
(1066). Although it was a precursor to the British 
Parliament, today's body is not a continuation of the 
witenagemot. — Also spelled willenagemol; witanagem- 
ole. 
“[Tjhe ancient she tae general assembly of the nota- 


eS [was] called the Witenagemot.... At first the power of 
the o-Saxon Witenagemot appears to have been con- 
sid tn fact so much so that the were 


an (ine of kings, it a rs that the power of the Witan 
began to dectine, sites i 
on Anglo-American Law 262 (2d ed. 1952). 


witepenny 


witepenny. Hist. In early English law, money paid in 
satisfaction of a wite. 

with all deliberate speed. See DELIBERATE SPEED, WITH 
ALL. 


with all faults. See as ts. 


withdraw, vb. 1. (ut.) To take back (somethin present- 
ed, granted, enjoyed, possessed, or allowed) <with- 
draw blame>. 2. (vi.) To retract (one’s words) 
<withdraw the objection>. 3. (vt.) To refrain from 
prosecuting or proceeding with (an action) <with- 
draw the petition for divorce>. 4. (vi.) (Of a lawyer) 
to terminate one's representation of a client before a 
matter is complete <withdraw from_ representa- 
tion>. 5, (vk) To remove a juror <withdraw a biased 
juror>. 6. (vi.) To leave or retire (from a community 
or society). 7. @i.) (Of a condition or immaterial 
thing) to vanish,;depart. 

withdrawal, n. 1..:The act of taking back or away; 
removal <withdrgwal of consent>. 2. The act of 
retreating from a.place, position, or situation <with- 
drawal from the moot-court competition>. 3. The 
removal of money from a depository <withdrawal of 
funds from the checking account>. 4. RENUNCIATION 

_ ) <withdrawal from the conspiracy to commit ar- 
son>>. 5. RETRACTION (4). 6. Parti . A mo- 
tion's removal from consideration by its mover. @ 
The mover controls a motion only until the chair 
states the question, after which the motion belon 
to the assembly and the mover cannot withdraw it 
without the assembly's permission. See request for 
permission lo withdraw a motion under REQUEST. 7. 

Parliamentary law. See DISCHARGE (9). — withdraw, vb. 


withdrawal of charges. The removal of soy alae the 
one bringing them, such as a prosecutor. NOLLE 
prosegui. [Cases: Criminal Law 303.10. CJ.S. 
Criminal Law § 419.] 


withdrawal of counsel. An attorney's termination of 
his or her role in representing a party in a case. @ 
Normally, the attorney must have the court's per- 
mission to withdraw from a case. Permission is usu. 
sought by a written motion (1) va ea the reason 
for the requested withdrawal (often, a conflict be- 
tween attorney and client over a matter such as 
strategy or fees), and (2) stating whether the client 
agrees. — Also termed withdrawing of counsel. [Cases: 
Attorney and Client © 76(1). CJ.S. Attorney and 
Client §§ 219-2225995, 231.] 


withdrawing a juror, The act or an instance of remov- 
ing a juror, usu. té-Gbtain a continuance in a case or, 
sometimes in English practice, to end the case, as 
when the case has settled, the parties are too anxious 
to proceed to verdict, or the judge recommends it 
because the action is not properly before the court. 


withdrawing of record. Hist. A plaintiffs removing of 


the nisi prius or trial record to prevent the case from 
being tried, usu. either before the jury is sworn or 
afterwards with the consent of defense counsel. 


withdrawn land. 1. See reserved land under LAND. 2. 
RESERVATION (3). 


withernam (with-sr-nahm), n. (fr. Saxon weder “other” 
+ naam “a taking”) Hist. A reciprocal taking or 
distress in place of a previous one. See capias in 
withernam under WITHERNAM. 
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withersake (with-or-sayk). Archaic. An enemy; esp., a 
deliberately faithless renegade. 


with full power. See commitiee with power under Com. 
MITTEE (1). 


withheld sentence. See suspended sentence under SEN. 
TENCE. 


withholding, n, 1. The practice of deducting a certain 
amount from a person's salary, wages, dividends, 
winnings, or other income, usu. for tax purposes; 
esp., an employer's practice of taking out a portion 
of an employee's gross earnings and paying that 
portion to the government for income-tax and so- 
cial-security purposes. (Cases: Internal Revenue 
€@>4849; Taxation €°1100. C.J.S. Internal Revenue 
§§ 740-741; Taxation § 1779.) 2. The money so de- 
duc Also termed income-tax withholding. — 
. withhold, vd. ; 


withholding of evidence. The act or_.an instance of 
obstructing justice by stifling or suppressing evi- 
dence knowing that it is being sought in an official 
investigation or judicial proceeding. See oBsTRUCTION 
oF justice. [Cases: Obstructing Justice 5. C.J.S. 
Obstructing Justice or Governmental Administration 
§§ 30-38.) 


withholding tax. See TAX. 
without day. See GO HENCE WITHOUT DAY. 


without delay. 1. Instantly; at once. 2. Within the time 
reasonably allowed by law. 


without dissent. See WITHOUT OBJECTION. 


without impeachment of waste. (Of a tenant) not 
subject to an action for waste; not punishable for 
waste. @ This clause is inserted in a lease to give a 
tenant the right to take certain actions (such as 
cutting timber) without being held liable for waste. 
But a tenant cannot abuse the right and will usu. be 
held liable for maliciously committing waste. — Also 
termed rs 4 impetitione vasti. (Cases: Landlord and 
Tenant @55(2). C.J.S. Landlord and Tenant § 261.) 


without notice. Lacking actual or constructive knowl- 
edge. @ To be a bona fide purchaser, one must buy 
something “without notice” of another's claim to the. 
item or of defects in the seller's title. To be a holder 
in due course, one must take.a bill or note “without 
notice” that it is overdue, has been dishqnored, or is 
subject to a claim. UCC §'3-302(a)(2):*See NOTICE; 
bona fide er under PURCHASER: (ij;:[Cases: Bills 
and Notes €=331, 336; Sales €=234(1);'478; Vendor 
and Purchaser €220. C.J.S. Bills and Notes; Letters of 
Credit §§ 172, 174, 177-179; Sales §§ 232--233, 235; 
Vendor and Purchaser §§ 482-485, 517.] 


without objection. With general consent. — Also 
termed without dissent. See general consent under CON. 
SENT (2), 


without prejudice, adv. Without loss of any rights; in a 
way that does not harm or cancel the legal rights or 
pee of a party <dismissed without prejudice>. 

ee dismissal without prejudice under DISMISSAL (1). 


2 


without recourse. (In an indorsement) without liabili- 
ty to subsequent holders. @ With this stipulation, one 
who indorses an instrument indicates that he or she 
has no further liability to any subsequent holder for 


CSTE WE TT TE EOE * 5 
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payment. — Also termed sans recours. [Cases: Bills 
and Notes €293. C.J.S. Bills and Notes; Letters of 
Credit § 160.) 


without reserve. Of or relating to an auction at which 
an item will be sold for the highest bid price. [Cases: 
Auctions and Auctioneers €7. C.J.S. Auctions and 
Auctioneers §§ 2, 8-17.) 


without this, that. See assQue Hoc. 


with power. See committee with power under COMMITTEE 
(). 


with prejudice, adv. With loss of all rights; in a way 
that finally. disposes of a party's claim and bars any 
future action on that claifi: <dismissed with preju- 
dice>. See dismissal with prejudice under DISMISSAL (1). 


with recourse, adv. (In an indorsement) with liability 
to subsequent holders. @ With this stipulation, one 
who indorses an instrument indicates that he or she 
remains liable to the holder for peyment. [Cases: 
Bills and Notes €280, 286. C.J.S. Bills and Notes; 
Letters of Credit §§ 160, 162.] . 


. 


with reserve. Of or relating to an auction at which an 
item will not be sold unless the highest bid exceeds a 
minimum price. [Cases: Auctions and Auctioneers 
7. C.J.S. Auctions and Auctioneers §§ 2, 8-17.] 


with strong hand. With force. © In commen-law 
leading, this term implies a degree of criminal 
lorce, esp. as used in forcible-entry statutes. 


witness, n. 1. One who sees, knows, or vouches for 
something <a witness to a testator’s signature>. 2. 
One who gives testimony under oath or affirmation 
(1) in person, (2) by oral or written deposition, or (3) 
8 davit <the witness to the signature signed the 
idavit.>. @ A witness must be ey competent to 
testify. [Cases: Witnesses $9224. CJ.S. Witnesses 
§§ 390-392.] — witness, vb. 
“The term ‘witness,' in its strict egal sense, means one who 
gives evidence In a cause before a court; and in its general 
sense includes all persons from whose lips rig is 
ara ed oo Deere oy ah Aiea prOcesea: 80 
includes deponents and affiants as well as deliver- 
Ing oral bere before a court or jury." 97 C..S. Wit- 
nesses §+1¢ at (1957). ; 
wite 8 you not 
caw ond heard for that would be impossible, 
siridead dopo on io prconcepdons Paik Dav 
de on hig. : ; 
Tho Criminal Prosecution in England 66 (1960). : 
accomplice witness. A witness who is an accomplice 
in the crime that the defendant is charged with. @ 
A codefendant cannot be convicted solely on the 


testimony of an accomplice witness. [Cases: Crimi- 
nal Law 507. C.J.S. Criminal Law § 998.) 


adverse witness. See hostile witness. 
alibi witness. A witness who testifies that the defen- 
dant was in a location other than the scene of the 


‘crime at the relevant time; a witness who supports 
the defendant's alibi. 


witness. One who vouches for the authen- 
ticity of another's signature by signing an instru- 
ment that the other has signed <proof of the will 
requires two attesting witnesses>. — Also termed 
subscribing witness. (Cases: Evidence 374; Wills 
@1138. CJ.S. Evidence § 829; Wills §§ 253-255.] 


witness 


character witness. A witness who testifies about 
another person's character traits or community 
reputation. See character evidence under EVIDENCE. 
[Cases: Witnesses @-37(4), 274. C.J.S. Witnesses 
§§ 97, 461-462.) : 


competent witness. A witness who is legally quali- 
fied to testify. @ A lay witness who has personal 
knowledge of the subject matter of the testimony is 
competent to testify. Fed. R. Evid. 601-602. 
(Cases: Witnesses 35-79. C.J.S. Witnesses 
§§ 87-201, 203.) 


corroborating witness. A witness who confirms or 
supports .someone else's. testimony. [Cases: Wit- 
nesses 9410. C.J.S. Witnesses § 776.] 


court witness. A witness called:or re-called to testify 
by the judge. @ The witness called to testify by the 
court usu. has expertise in the subject matter of 
the trial and is considered necessary to resolve a 
conflict in the testimony. The court’s discretion to 
call its own witnesses exists in both civil and crimi- 
nal cases. 


credible witness. A witness whose testimony is be- 
lievable. 


disinterested witness. A witness who has no private 
interest in the matter at issue. (Cases: Witnesses 
@>91. C.J.S. Witnesses §§ 211-212.] 


witness. A witness qualified by knowledge, 
skill, experience, training, or education to provide 
a scientific, technical, or other specialized opinion 
about the evidence or a fact issue. Fed. R. Evid. 
702-706. — Also termed skilled witness. See EXPERT; 
DAUBERT TEST. [Cases: Criminal Law @=478-—480; 
Evidence 535-546. C.].S. Criminal Law §§ 1070- 
1071; Evidence §§ 521, 528-527, 599-600, 
612-617, 619-625, 628-630, 632, 634-638, 644, 
649-653, 656-660, 666-668, 670-671, 673-678, 
680-682, 685-686, 688.] 


witness, Archaic. A witness who is about to 
leave a court's jurisdiction, but not the country. © 
An example is the witness who leaves one state to 
go to another. 


frand jury witness. A witness who is called to testify 
fore a grand jury. [Cases: Grand Jury €=36.) 


‘ hostile witness. A witness who is biased against the 


examining party, who is unwilling to testify, or 
who is identified with an adverse party. @ A hostile 
witness may be asked corns estions on direct 
examination. Fed. R. Evid. 6 10. — Also termed 
adverse witness. See adverse party under PARTY (2). 
[Cases: Witnesses €9244. C.J.S. Witnesses § 422.] 


interested witness. A witness who has a direct and 

rivate interest in the matter at issue. @ Most 
jurisdictions provide that a person witnessing a 
will may not be a devisee under the will. e 
Uniform Probate Code, however, has abrogated 
this rule. [Cases: Witnesses 91. C.J.S. Witnesses 
§§ 211-212.) 


lay witness. A witness who does not testify as an 
expert and who is therefore restricted to giving an 
opinion or making an inference that (1) is based 
on firsthand knowledge, and (2) is helpful in clari- 
fying the testimony or in determining facts. Fed 


witness box 


R. Evid. 701. (Cases: Evidence 470-503. C.J.S. 
Evidence $8 509-523, 527-596, 610-612, 619, 628, 
633, 686, 649-652, 654, 656, 659, 661-663, 
665-667, 669-675, 677, 688-690, 698, 708-712, 
744-745; Executions § 435.) 


material witness. A witness who can testify about 
matters having some logical connection with the 
consequential facts, esp. if few others, if any, know 
about those matters. [ : Witnesses S=4.] 


witness. A witness who has perceived the 
things about which he or she testifies. See evewiT- 
NESS; EARWITNESS. 


ecuting witness. A person who files the com- 
Pisint tine triggers a criminal prosecution and 
whose testimony the prosecution usu. relies on to 
secure a conviction. (Cases: Criminal Law 210. 
C.J.S. CriminalLaw § 326.) © 


witness. A witness who, by explaining the 
manner in whith a company’s business records are 
made and kept, is able to lay the foundation for 
the admission of business records under an ons 
tion to the hearsay rule. Fed. R. Evid. 803(6). 
[Cases: Evidence €-373. C.J.S. Evidence §§ 824- 
825, 917-919, 932-933.] 


rebuttal witness. A witness who contradicts or at- 
tempts to contradict evidence previously present- 
ed. 


‘res gestae witness. A witness who, having been at 
the scene of an incident, can give a firsthand 
account of what happened. See res cestae. [Cases: 
Criminal Law $363; Evidence 120. C.J.S. Crim- 
inal Law §§ 867-870; Evidence § 349.] 


skilled witness. See expert witness. 

subscribing witness. One who witnesses the signa- 
tures on an instrument and signs at the end of the 
instrument to that effect. attesting witness. 
[Cases: Evidence 373; Wills 2123. C.J.S. Evi- 
dence §§ 824-825, 917-919, 932-933; 
8§ 303-305.) 

supernumerary witness. An unrequired witness, 
such as a third witness to a will wee only two are 
required. 

target witness.:1; The person who has the knowl- 
edge that an investigating body seeks. (Cases: 
Grand Jury @37,.] 2. A witness who is called 
before a grand jiry and against whom the govern- 
ment is seeking an indictment. 


‘turncoat witness. A witness whose testimony was 
expected to be favorable but who becomes (usu. 
during the trial) a hostile witness. 


ultroneous witness. Scols law. A witness who comes 
forward without being summoned to appear in 
court. 


zealous witness (zel-os). A witness who shows par- 
tiality toward the litigant that called him or her to 
testity and who seems eager to help that side in 
the lawsuit. — Also cennied swift witness. 


Wills - 
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witneaseth, vb. Shows; records. @ This term, usu. set in 


all capitals, commonly separates the preliminaries in 
a contract, up through the recitals, from the contrac- 
tual terms themselves. Modern drafters rena 2h 
avoid it as an antiquarian relic. Traditionally, the 
ubject of this verb was This Agreement: the sentence, 
boiled down, was This Agreement witnesseth [i.e., shows 
or records) that, whereas [the parties have agreed to 
contract with one another), the parties therefore agree as 
ollows .... Many modern contracts erroneously re- 
tain the Witnesseth even though a new verb appears 
in the preamble: This Agreement is between [one party 
and the other party]. Alter the preamble is a period, 
followed by an eunietj WITNESSETH. It is an exam- 

le of a form retained long after its utility, and most 

wyers do not know what it means or even what 
purpose it once served. ae 


witness fee. See FEE (1). 

witnessing part. See ATTESTATION CLAUSES". 

witness jurat. See JURAT. 

witness-protection program. A federal or state pro- 


gram in which a person who testifies against a crimi- 
nal is assigned a new identity-and relocated to 
another part of the country to avoid retaliation by 
anyone convicted as a result of that testimony. @ The 
Federal Witness Protection Program was established 
by the Organized Crime Control Act of 1970 and is 
administered by the marshals of the U.S. Justice 


Department. 


witness stand. The space in a courtroom, usu. a boxed 


area, occupied by a witness while testifying. — Often 
shortened to stand. — Also termed witness Bax [Cases: 
Witnesses €>228. C.J.S. Witnesses §§ 396-398, 
404-405.) 


witness-tampering. The act or an instance of obstruct- 


ing justice by intimidating, influencing, or harassing 
a witness before or after the witness testifies. © 
Several state and federal laws, including the Victim 
and Witness Protection Act of 1982 (18 USCA 
§ 1512), provide criminal penalties for tampering 
with witnesses or other persons in the context of a 
pending investigation or official proceeding. See on- 
STRUCTION OF justice. [Cases:. Obstructing Justice 
€>5. C.].S. Obstructing Justice or Coversiasstel mital Adminis- 


tration §§ 30-38.) 
wittenagemot. See WITENAGEMOT. asait, 
witword (wit-werd). Hist. 1..A legally alowed claim; 


ssession 


esp., the oe to vindicate ownership or 
or testa- 


by one’s affirmation under oath. 2. A wii 
ment. 


WL. abbr. westLaw. 
WMD. See weapon of mass destruction under WEAPON. 
wobbler. Slang. A crime that can be charged as either 


a felony or a misdemeanor. [Cases: Criminal Law 
@=27. C.J.S. Criminal Law §§ 9~12.] 


wolf's head. Hist. An outlaw, who was often referred 


to as carrying a wolf's head (caput lupinum) and to be 
no more than a wild beast or wolf who could be slain 


ee 


hee ALP 26 EARN IN LLIN OTTER CLIP LOT a aT ASLO, EU TEES CI IATET DRS he ame’ + 


pT ee ens ay 


Ree mreeet wae, 


witness box. See wITNESS STAND. 


; and whose head could be carried to the king. —— Also 
witness clause, See TESTIMONIUM CLAUSE. 


termed woolferthfod. See ouTLaw. * 
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“Outlawry Is the last weapon of anclent law, but one that It 
must often use. As has been well said, it Is the sentence of 
death pronounced by a community which has no police 
co 8 OF penne. To pursue the outlaw 
and knock him on the head as 


History of English Law Before the Time 1 Edward | a7 Cod 
ts) 
od. 1808). ( 


Women’s Bureau. A unit in the U.S. Department of 


Labor responsible for formulating policies and stan- 
dards to promote the welfare of wage-earning wom- 
en. : 


women’s shelter. See SHELTER. 
Women’s Suffrage Amendment. See NINETEENTH 


AMENDMENT. 


work 


words of purchase. Language in a deed or will desig- 
nating the persons who are to receive the grant. @ 
For example, the phrasing “to A for life with a 
remainder to her heirs” creates a life estate in A and 
a remainder in A's heirs. See rurctiast. (2). [Cases: 
Deeds €105, 120-136; Wills @597(4). C.J.S. Deeds 
§§ 36, 198-200, 202-206, 231-236, 245-268, 
270-278.] 


words of severance. In a grant of lands, words show- 
ing that the tenants were each to take a distinct 
share in the property as opposed to undivided por- 
tions. © Typical words of severance are share and 
share alike, to be divided among, equally, and between. 

work, n. 1. Physical and mental exertion to attain an 
end, esp. as controlled by and. for the benefit of an 
employer; labor. —_- : 


wood-com, nz Hist. A quantity of oats or grain paid by 
customary tenants to a lord for the privilege of 
picking up dead or broken wood. 


wood-geld (wuud-geld). Hist. 1. Money paid for the 
pri ilege of taking wood from a forest. 2. Immunity 
m paying money for this privilege. — Also termed 
pudzeld. 
wood-leave. Hist. A license or right to cut down, 
remove, and use standing timber. 


wood-mote (wuud-moht). See court OF ATTACHMENTS. 


Wood-Plea Court. Hist. A court held twice a year in 
Clun Forest, in Shropshire, to determine matters of 
wood and agistments. 


woodshedding. See HORSESHEDDING. 


woodward (wuud-word), n. Hist. A forest officer who 

aa and protects the forest. [Cases: Woods and 

orests €°7. C.J.S. Woods and Forests §§ 9-11, 14- 
15.J E 


woolferthfod. See wo.r’s HEAD. 
w.o.p. abbr. WANT OF PROSECUTION. 
word of art. See TERM OF ART. 


words actionable in themselves. Language that is 
libelous or slanderous per se. See slander per se under 
SLANDER; libel.per se under uipe.. [Cases: Libel and 
Slander €33. C.J.S. Libel and Slander; Injurious False- 
hood § 198.) 
words of limitation. Language in a sia tba 2 instru- 
ment — often nonlite dengue — describing the 
extent or quality of an estate. @ For example, under 
long-standing principles of property law, the phrase 
“to A and her heirs’ creates a fee simple in A but 
gives nothing to A's heirs. See LIMITATION (4). [Cases: 
Deeds 126-136; Wills 591, 597(4). C.J.S. Deeds 
§§ 86, 231-236, 245-268, 270-278; Wills § 1193.) 
“Words of limitation’ Is the phrase used to describe the 
words which timit (Le., deimit or mark 


ed. 1893). 
words of negotiability. See NEGOTIABLE WORDS. 
words of procreation (proh-kree-ay-shon). Language 
in a deed essential to create an estate tail, such as an 


estate.“‘to A and the heirs of his body.” (Cases: Deeds 
127. C.J.S. Deeds § 247.] 


additional work. 1. Work that results from a 
change or alteration in plans concerning the work 
required, usu. under a construction contract; add- 
ed work necessary to meet the performance goals 
under a contract. [Cases: Contracts €°232(1). 
CJ.S. Contracts §§ 393-398.] 2. See extra work. 


extra work. In construction law, work not required 
under the contract; something done or furnished 
in addition to the contract’s requirements; work 
entirely outside and independent of the contract 
and not contemplated by it. @ A contractor is usu. 
entitled to charge for extra work consisting of 
labor and materials not contemplated by or sub- 
sumed within the original contract, at least to the 
extent that the property owner agrees to a change 
order. Materials and labor not contemplated by 
the contract, but that are required by later changes 
in the plans and specifications, are considered to 
be extra work. — Also termed additional work. 
(Cases: Contracts @232(1). CJS. Contracts 
§§ 393-398.] 

heavy work, Work that involves frequent liftin 

aid carrying of large items. @ Under the Socia 
Security Administration regulations for describing 
a worker's physical limitations, heavy work in- 
volves lifting no-.more than 100 pounds, with 
ne ol lifting or ca ing of objects weighing up 
to 50 pounds. 20 CFR 4. [Cases: Social Securi- 
2 Public Welfare €140.40, 143.70-143.80. 
oe Social Security and Public’ Welfare §§ 55, 69, 
; ies 


inherently dangerous work. Work that can be car- 
tied out only by the exercise of spécial skill and 
care and that involves a grave risk of serious harm 
if done unskillfully or carelessly. 


light work. Work that involves some limited lifting 
and moving. @ Under the Social Security Adminis- 
tration lations for describing a worker's physi- 
cal limitations, light work includes walking, stand- 
ing, sitting while pushing or pulling arm or leg 
controls, and lifting no more than 20 pounds, with 
frequent lifting or carrying of objects that weigh 
up to 10 pounds. 20 CFR § 404. [Cases: Social 
Security and Public Welfare € 140.40, 143.85. 
C.J.S. Social Security and Public Welfare §§ 55, 72.) 


medium work, Work that involves some frequent 
lifting and moving. @ Under the Social Security 
Administration regulations for describing a work- 


work 


i 


er’s physical limitations, medium work includes 
lifting up to 50 pounds, with frequent lifting or 
carrying of objects weighing up to 25 pounds. 20 
CFR § 404. (Cases: Social Security and Public Wel- 
fare $7140.40, 143.70-143.80. C.J.S. Social Security 
and Public Welfare §§ 55, 69, 72.] 


sedentary work. Work that involves light lifting and 
only occasional walking or standing. © Under the 
Social Security Administration regulations for de- 
scribing a worker's physical limitations, sedentary 
work involves lifting of no more than ten pounds, 
occasionally carrying small items such as docket 
files and small tools, and occasional standing or 
walking. 20 CFR § 404. (Cases: Social Security and 
Public Welfare 2140.40, 143.85. C.J.S. Social Se- 
curity and Public Welfare §§ 55, 72.) 


semi-skilled work. Work that may require some 
alertness and“dlose attention, such as inspecting 
items or machinery for irregularities, or guarding 

TO or people against loss or injury. 20 CFR 
Prd .1568(b). — written semishilled work. 
(Cases: Social Security and Public Welfare 
140.40, 143.70-143.85. C.J.S. Social Security and 
Public Welfare §§ 55, 69, 72.) : 


skilled work. Work requiring the worker to use 

judgment, deal with the public, analyze facts and 

res, or work with abstract ideas at a high level 

of complexity. 20 CFR § 404. [Cases: Sorial Secu- 

rity and Public Welfare €°140.40, 143.70-143.85. 

oo Social Security and Public Welfare §§ 55, 69, 
9] 


unskilled work. Work requiring little or no judg- 
ment, and involving simple tasks that can be 
learned quickly on the job. 20 CFR § 404. [Cases: 
Social Security and Public Welfare €140.40, 
143.70-143.85. C.J.S. Social Security and Public Wel- 
fare §§ 55, 69, 72.) 


very heavy work. Work that involves frequent lift- 
ing of very large objects and frequent carrying of 
large objects. ® Under the Social rity Adminis- 
tration r tions for describing a worker's physi- 
cal limitations, very heavy work involves lifting 100 
pounds or more, and frequent lifting or carrying 
of objects weighing 50 pounds or more. 20 CFR 
§ 404.1567(e).<" 


work of necessity, Work reasonably essential to the 
public's economic, social, or moral welfare as de- 
termined by the‘community standards at a particu- 
lar time, and (formerly) excepted from the opera- 
tion of blue laws. See sue Law. (Cases: Sunday 
€>7. C.J.S. Sunday §§ 17-19, 32-33.] 


2. Copyright. An original expression, in fixed or 
py. in orm (such as paper, audiotape, or comput- 
er disk), that. may be entitled to common-law or 
statutory copyright protection. © A work may take 
many different forms, including art, sculpture, liter- 
ature, music, crafts, software, and photography. 
[Cases: Copyrights and Intellectual Property ©=3. 
C.J.S. Copyrights and Intellectual Property § 9.) 
anonymous work. A work that, on copies or phono- 


records, does not identify any natural person as 
the author. 17 USCA § 101. 
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architectural work. The copyrightable design of a 
building, as fixed in tangible media such as plans, 
drawings, and the building itself. 17 USCA § 102. 
® Only the overall design is protected, not each 
design element. This category of works was added 
to U.S. law by the Berne Convention Implementa- 
tion Act of 1988. It is one of eight categories 
eligible for cop right protection. [Cases: Copy- 
rights and Intellectual Property 6. C.J.S. Copy- 
rights and Intellectual Property § 16.) 


artistic work. Any visual representation, such as a 
painting, drawing, map, photograph, sculpture, 
engraving, or architectural plan. 


audiovisual work. A work consisting of related 
images that are presented in a series, usu. with the 
aid of a machine, and accompanied by sound. @ 
An example of an audiovisual work is a lecture 
illustrated with a filmstrip, or a movie with a 
soundtrack. [Cases: Copyrights .and Intellectual 
Property €>10.1. C.J.S. Copyrightsand Intellectual 
Property § 15.] 

collective work. 1. A publication (such as a periodi- 
cal issue, anthology, or encyclopedia) in which 
several contributions, constituting separate and in- 
dependent works in themselves, are assembled 
into a copyrightable whole. 2. A selection and 
arrangement of brief portions of different movies, 
television shows, or radio shows into a single copy- 
righiable work. © If the selecting and range 
involves any originality, the person who selects 
and arranges the clips may claim a copyright even 
if copyright cannot be claimed in the individual 
component parts. Cf. COMPILATION (1). 


“H a work Is not joint and not derivative but nevertheless 
consists of works of authorship created by more than one 


type of co 
Intaltectual Property in a Nutshell 374 (2d ed. 1990). 


composite work (kom-poz-it). An original publica- 
tion that relates to a variety of subjects and that 
includes discrete selections from many authors. © 
Although the distinguishable parts are separately 
protectable, the owner. of :the composite work — 
not the individual author’ — owns the renewal 
term, ifany. 17 USCA § 304(a).  - - 


creative work. See work of authorship; | 


derivative work. A copyrightable creation that is 
based on a preexisting product; a translation, mu- 
sical arrangement, fictionalization, motion-picture 
version, abridgment, or any other recast or adapt- 
ed form of an original work. @ Only the holder of 
the copyright on the original form can produce or 

ermit someone else to produce a derivative work. 
17 USCA § 101. — Sometimes shortened to dertva- 
tive. Cf. compPiLaTion (». (Cases: Copyrights and 
Intellectual Property 1 2(3).] 


“{W)hile a compilation consists merely of the selection and 
arrangement intemal 
changes [n such material, a de 
ing or transformation, |.e., changes in the pre-existing mate- 
rithapieadole fiagll ne) sed Drea a coneet 
other pre-existing mi . A catalog constitutes a com 
lation, and a trasslation ofa pre-existing work constitutes a 
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derivative work.” 1 Melville B. Nimmer & David Nimmer, 
Nimmer on Copyright § 3.02, at 3-S (Supp. 1997). 


dramatic work. Any form of nonliterary work cre- 
ated for performance and viewing. @ The term 
includes plays, scripts, films, choreographic works, 
and similar creations. [Cases: Copyrights and In- 
tellectual Property €>7. C.J.S. Copyrights and Intel- 
lectual Property § 13.) 


joint work. A work created or developed by two or 
more people whose contributions blend insepara- 
bly or interdependently into the whole work. @ 

€ cocreators have equal legal rights to register 
and enjoy the copyright, but this does not affect 
any other, contractually unequal ownership ar- 
rangements. [Cases: Copyrights and Intellectual 
Property €>41(3).] 


literary work. A nonaudiovisual work that is ex- 
pressed in verbal, numerical, or other symbols, 
such as words or musical notation, and embodied 
in some type of physical object. @ Literary works 
are one of eight general categories that are eligible 
for copyright protection. 17 USCA § 101. [Cases: 


Copyrights and Intellectual Property €5. C.J.S. 
ignts and Intellectual Property § 11.] 


“Copyright protection extends to Ilt works which are 
defined as works, other than audiovisual works, expressed 
Sg ae te po 
such as books, periodicals, manuscripts, phonorecords, 
film, . disks, or cards in which they are embodied. The 
term ‘ work’ does not connote any criterion of 
merit or qualitative value and Includes ore and directo- 
ties; similar factual, reference or instruct works; compl- 
rama” 18 Amn Jur 24 Copyright dnd Literary Propotty 
: . Jur. a) 
25, at 360 (1985). bina 
pictorial, graphic, and sculptural work. Two- or 
three-dimensional works of graphic, fine, or ap- 
plied art that are eligible for copyright protection. 
@ This is one of eight general classifications cov- 
ered by copyright law. Examples are globes, archi- 
tectural drawings, photographs, and models. 17 
USCA § 101. — Abbr. PGS. [Cases: Copyrights 
and Intellectual Property 6. C.J.S. Copynghts and 
Intellectual Property § 164 


posthumous work. The product -f an author who 
died before publication. (Cases: Co yrights and 
Intellectual Property 33. C.J.S. lus and 
Intellectual Property §3 31-32, 34, 94.) 


us work. A work done by an author 
who uses a fictitious name. 


work for hire. A copyrightable work produced 
either by an employee within the scope of employ- 
ment or by an independent contractor under a 
written agreement; esp., a work specially ordered 
or commissioned for use as (1) a contribution to a 
collective work, (2) a translation, (3) a supplemen- 
tary work, (4) a part of a movie or other audiovisu- 
al work, (5) a compilation, (6) an instructional text, 
(7) a test, (8) answer material for a test, or (9) an 
atlas. @ If the work is produced by an independent 
contractor, the parties must agree expressly in 
writing that the work will be a work for hire. The 
employer or commissioning party owns the copy- 
right. — Also termed work made for hire. (Cases: 
Copyrights and Intellectual Property $@41(2).] 


workers’ compensation 


work of authorship. The product of creative ex- 
pression, such as literature, music, art, and graph- 
ic designs. @ Copyright protects a work of author- 
ship if it meets three criteria. First, the work must 
be original, not a copy. Second, the work must be 
presented in a fixed medium, such as a computer 
disk, a canvas, or paper. Finally, some creativity 
must have been involved in the work's creation, 
although the amount of creativity required de- 
pends on the particular work. — Also termed 
creative work. (Cases: Copyrights and Intellectual 
Property €>4. C.J.S. Copyrights and Intellectual Prop- 
erty §§ 9-10, 16.] on4 


work of the United States government. A work cre- 


ated by a U.S. government officer or employee in 
the course of performing official ahuicies: ° By 
statute, federal-government works may not be 
copyrighted. (Cases: Copyrights and Intellectual 
Property $10.3. CJ.S. Copprights and Intellectual 


§ 18.) 


work, vb. 1. To exert effort; to perform, either physi- 
cally or mentally <lawyers work long hours durin 
trial>. 2. To function properly; to produce a desire 
effect <the strategy worked>. 3. Patents. To develop 
and use (a patented invention, esp. to make it com- 
mercially available) <the patentee failed to work the 
patent>. ® Failure to work a patent in a speciited 
amount of time is grounds for a upueny license 
in some countries. (Cases: Patents €191. C.J.S. Pat- 
ents §§ 217, 314, 339.] 
“A patentee has the excfusive right to make, use, or sel! the 
Invention. 35 U.S.C.A. § 164. The right Includes the right to 
refrain from , using, or selling the Invention. In many 
ae ae trwentor is ed to ‘work’ the patent 
and If he does not do so, he can be required to grant a 
compulsory license to others who wish to oft the inven- 
tlon. But an American patentee Is under no such duty, 
although there are ay eh in the 


implications 
fallure to work a patent.” Arthur R. Miller & Michael H. 
1390) intellectual Bena in a Nutshell 128-29 (2d ed. 


work and labor. Hist. A common count in an action of 
assumpsit for the work and labor performed and 
materials furnished by the plaintiff. See assumrsit. 
{Cases: Assumpsit, Action. of €°5. C.J.S. Assumpsit, 
Action of §§ 3, 6, 8.) 


worker, 1. One who: labors to attain an end; esp., a 
person employed to do work for another. 2. A 
person who offers to perform services for compensa- 
tion in the employ of another, whether or not the 
person is so employed at a given time.” 


Worker Adjustment and Retraining Notification Act. 
A federal law that requires an employer to provide 
notice of ‘a plant closing or mass layoff, days 
before the closing or layoff, to the employees, the 
state-dislocated-workers unit, and the chief elected 
official of the unit of local government where the 

lant closing or layoff is to occur. 29 USCA 
§ 2101-2109. — Abbr. WARN. [Cases: Labor Rela- 
tions 7.1.) 


workers’ compensation. A system of providing bene- 
fits to an employee for injuries occurring in the 
scope of oa gtd ®@ Most workers’-compensation 
statutes both hold the employer strictly hable and 
bar the employee from suing the employer in 
tort. — Abbr. WC. — Also termed workmen's compien- 


workers'-compensation act 


sation; employers’ liability. (Cases: Workers’ Compensation 

S11. C.J.S. Workmen's Compensation §§ 11-19.] 
“Workers' compensation laws were designed to provide 
em with : rotaction 


ployment Injuries. { rhe won 

emi nu ers NO 
tonger had to establish negligence le their 
employer In order to obtain redress, They mey had 
to demonstrate that their arose out of and during 


f ployment.” Mark A. Rothstein et al., 
Emplaymont Law § 7.3" et 408 (1694). 
workers’-compensation act. A statute by which em- 

ployers are made responsible for bodily harm to 
their workers arising out of and in the course of 
their employment, regardless of the fault of either 
the employee or the employer. 


workers’-compensation board. An agency that reviews 


cases arising under workers'-compensation statutes - 


and administers ‘the related rules and regulations. — 
Also termed workers’ ion commission. (Cases: 
Workers’ Conipiensation @1076-1096.10. C.J.S. 
Workmen's Compensation §§ 700-729.] 


“Workers' compensation boards 


ee or by Implication as necessary incide 


sion and 5 
insurance." 
65 (1992). 


workers’-compensation lien. See LIEN. 


workers’-compensation subrogation lien. See workers’- 
compensation lien under LIEN. 


workfare. A system of requiring a person receiving a 
ata i benefit to earn that bencfit by per- 
iorming a job provided by a government agency. 
[Cases: Social Security and Public Welfare €=4.15. 
C.J.S. Social Security and Public Welfare § 11.) 


work for hire. See work (2). 


work furlough (fer-loh). A prison-treatment program 
allowing an inmate to be released during the day to 
work in the community. See WORK-RELEASE PROGRAM. 
(Cases: Convicts €>7(2). CJ.S. Convicts §§ 16-18.) 


work-furlough program. See WORK-RELEASE PROGRAM. 


workhouse. A jail-for criminals who have committed 
minor offensesand are serving short sentences. 
[Cases: Prisons €*13.3.] 


working capital. See CAPITAL. 


working capital acceptance. See finanée bill under Bit. 
(6). 


working control. See CONTROL. 
working example. See EXAMPLE. 


compensation funds, 
tion of ip rl te pode to compensation 
Am. Jur. 2d * Compensation 


working interest. Oil & gas. The rights to the mineral 
interest gies by an oil-and-gas lease, so called 
because the lessee acquires the right to work on the 
leased property to search, develop, and produce oil 
and gas, as well as the obligation to pay ail costs. See 
ROYALTY (2). — Also termed leasehold interest; operating 
interest. (Cases: Mines and Minerals €73.1(2). C.j.S. 
Mines and Minerals §§ 241, 243, 265.] 
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working model. Paients. A sample of an invention, 
usu. built for testing and for displaying to potential 
buyers. @ The building of a working model is called 
“actual reduction to practice." It is not required for 
a patent, but it can help the a age to clarify the 
description and to establish a date of invention in 
the event of an interference. [Cases: Patents 
@=90(6).] ° 

working papers. 1. work PERMIT; esp., an employment 
certificate or permit required of an employer in 
some states before a minor may be hired. 2. Account- 
ing, The records siiseee an independent auditor of 
the procedures followed, tests performed, informa- 
tion obtained, and conclusions reached in an audit. 


ue bonery a A product: being manufactured or 

assembled but not yet completed: Also termed 
work-in-progress. ae 

work made for hire. See work for hire under WORK (2). 

workmen's compensation. See WORKERS” COMPENSATION, 

work of authorship. See work (2). 

work of necessity. See work (1). 

work of the United States government. See work (2). 


workout, n. 1. The act of restructuring or refinancing 
overdue loans. 2. Bankruptcy. A debtor's agreement, 
usu. negotiated with a creditor or creditors out of 
2 le to reduce or discharge the debt. — work out, 
vb. ; 


work permit. An alien’s documentary work authoriza- 
tion from the Immigration and Naturalization Ser- 
vice. © Under the Immigration Reform and Control 
Act of 1986, it is illegal for an employer to hire an 
alien who lacks a work permit. 8 USCA 
§ 1324(a)(1). — Also termed working papers. 


workpiece. Patents. The embodiment of an invention, 
usu. a device, as the patent claims describe how to 
make and use it. 


workplace. A person’s place of employment or work 
setting in general. See SAFE WORKPLACE. 


work product. Tangible material or its intangible 
equivalent —.in unwritten or oral form — that was 
either prepared by or for a lawyer or prepared for 
litigation, either planned’‘or in progress. @ Work 
product is generally exempt from discovery or other 
compelled disclosure. The term is also used to de- 
scribe the products of a party's itivestigation or 
communications concerning the subject matter of a 
lawsuit if made (1) to assist in the prosecution or 
defense of a pending suit, or (2) in reasonable antici- 
pation of litigation. Fed. R. Evid. 26. — Also termed 
attorney product. [Cases: Criminal Law 
€627.5(6); Federal Civil Procedure €=1600(3); Pre- 
trial Procedure @ 35. C.].S. Criminal Law §§ 449- 
450; Discovery § 29.] 


core work product. See opinion work product. 


fact work product. Tangible work product that 
includes facts but not an attorney's mental impres- 
sions. @ Fact work product is subject to a qualified 
privilege. It is not discoverable unless the party 
seeking discovery can show a substantial need for 
the materials. See Fed. R. Evid. 26(b)(3). — Also 
termed ordinary work product. 
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opinion work product. Work product, tangible or 
intangible, that includes or reflects an attorney's 
thoughts, such as impressions, theories, and con- 
clusions. © Opinion work product is almost wholly 
immune from discovery. Fed. R. Evid. 26(b)(3). — 
Also termed core work product. 


ordinary work product. See fact work product. 


work-product rule. The rule providing for qualified 
immunity of an attorney's work product from dis- 
covery or other compelled disclosure. Fed. R. Civ. P. 
26(b)(3). © The exemption was primarily established 
to protect an attorney's litigation strategy. Hickman v. 
pasa $29,.U.S. 495, 67.S.Ct. ban (1947). — Also 
termed work-product immunity; product privilege; 
work-product exemption; atlorney-work-product privilege. 
[Cases: Criminal Law €°627.5(6); Federal Civil Pro- 
cedure @1600(3); Pretrial Procedure €°35. C.J.S. 
Criminal Law §§ 449-450; Discovery § 29.] 
‘a fh the work-product rule has often been spoken of 
as crea ng a ‘privilege,’ it is a qualified one that does not 
grant full immunity from discovery. To the extent the term 
Pp in between the work-product rule 
and the absolute for confidential communications 
between attorney and it ls tmportant to tn mind 
distinction. ... Rule 26(b)(3) provides that uct 
subject to discovery ‘only upon a s' g that 
@ party seeking discovery has substantial need of the 
materlals in the preparation of the per © caee Ene that the 
party is unable without undue hardship to obtain the sub- 
stantial equivaient of the materlais by other means.'” 8 
Chartes Alan Wright et al., Federal Practice and Procedure 
§ 2025, at 371, 373-74 (2d ed. 1894). 
work-release program. A correctional program allow- 
ing a prison inmate — primarily one being readied 
for discharge — to hold a job outside prison. — Also 
termed work-furlough program. See HALFWAY HOUSE. 
(Cases: Convicts @7(2). C.J.S. Convicts §§ 16-18.] 


works, 1. A mill, factory, or other establishment for 
manufacturing or other industrial del open a man- 
ufacturing plant; a factory. 2. Any building or struc- 
ture on land. 


new works. Civil law. A structure newly com- 
menced on a particular estate. @ A denunciation of 
new works is a remedy allowed for an adjacent 
landowner whose property will be injured if the 
structure is completed. 


fai works. Structures. (such as roads or dams) 
uilt by the.government for public use and paid 
for by public funds. (Cases: States €°83. C_J.S. 
States § 148.] 


work stoppage. A cessation of work; STRIKE (1). 


world. 1. The planet Earth <the world has limited 
natural resources>. 2. All the Earth's inhabitants; 
the public generally <the world will benefit from 
this discovery>. 3. All persons who have a claim or 
acquire an interest in a preeesnl subject matter <a 
judgment in rem binds all the world>. 


World Bank. A U.N. specialized agency established in 
1945 to provide loans that aid in economic develop- 
ment, through economically sustainable enterprises. 
@ Its capital derives from both U.N. member states 
and loans on the open market. — Also termed 
International Bank for Reconstruction and Deve 
(Cases: International Law €°10.45(2).] 


World Court. See INTERNATIONAL COURT OF JUSTICE. 


worthler-title doctrine 


world fund. See global fund under MUTUAL FUND. 


World Intellectual Pro Organization. An agency 
of the United Nations ‘Diucatonal, Scientificr and 
Cultural Organization formed in 1967 to (1) pro- 
mote intellectual-property protection worldwide 
through cooperation among nations, and (2) admin- 
ister multilateral treaties dealing with legal and ad- 
ministrative aspects of intellectual property. @ The 
organization’s headquarters are in Geneva, Switzer- 
land. — Abbr. WIPO. 


worldly, adj. Of or relating to the present state of 
existence; temporal; earthly <worldly possessions>. - 
See SECULAR. ne 

World Trade Organization. The body charged with 
enforcing intellectual-property provisions of the 
GATT treaty. © WTO comprises the signatories of 
the Uruguay Round of GATT negotiations. — Abbr. 
WTO. See trips. 


worldwide military-locator service. A search service 
that locates the current duty station of a member of 
any branch of the United States military services, 
esp. for enforcing the service member's child-sup- 
port obligations. @ Each branch of the armed forces 
maintains a worldwide locator service that is avail- 
able to military and nonmilitary persons, their coun- 
sel, and Title IV-D agencies. Use of the locator 
service requires the member's full name and social- 
security number. 


worship. 1. Any form of religious devotion or service 
showing reverence for a divine being <freedom of 
a [Cases: nee Societies 1. C.J.S. Re- 
ligious Societies §§ 2-5, 7-13.] 
public worship. 1. Worship conducted by a reli- 
gious society according to the society's system of 
ecclesiastical authority, ritual propriety, and rules 
and regulations. 2. Worship under public authori- 
ty. 8. Worship in a public place, without privacy or 
concealment. 4. Worship allowed by all members 
of the public equally. 


2. English law. A title of honor or dignity used in 
addressing certain magistrates or other high offi- 
cers. @ The title is alway$ preceded by a possessive 
pronoun, usu. your <your worship>. 

wort (wart), n. Archaic. A country farm; a curtilage. — 
Also termed worth. 


worth, x. 1. The monetary value of a thing; the sum of 
the qualities that render a thing valuable and useful, 
expressed in the current medium of exchange. 2. 
The emotional or sentimental value of something. 3. 
The total wealth held by a person or entity. 


net worth. A measure of one’s wealth, usu. calculat- 
ed as the excess of total assets over total liabili- 
ties. — Also termed net assets. [Cases: Internal 
ce €=4530. C.J.S. Internal Revenue §§ 645, 
872.) 


4. wort. 


worthier-title doctrine. 1. Hist. The common-law doc- 
trine that if a beneficiary of a will would receive an 
identical interest as an heir under the laws of intesta- 

, the person takes the interest as an heir rather 

an as a beneficiary. @ The doctrine has been 
abolished in most states. [Cases: Wills 713. C.J.S. 


worthiest of blood 


Wills § 1639.] 2. Property. The doctrine that favors a 

tor’s intent by construing a grant as a reversion 
in the grantor instead of as a remainder in the 
grantor's heirs. — Also termed doctrine of worthier 
title. See REMAINDER; REVERSION. 


worthiest of blood, n. Hist. Of or relating to males, 
because of the preference given them in the laws of 
descent. See PRIMOGEMITURE. 


Sey ‘scare here admitted before born tld or, 88 Our 
tg lbgh ehh rare lal ferred. Ag if John Stiles 


two sons, Matthew and , and two daughters, 
Margaret and Charlotte, and dies; first Matthew, and 
case of his death without fssue) then Gilbert shall be 


admitted to the succession in to bath the daugh- 
ters.” 2. Willam ; on the Laws of 
England 213 (1766). 


rch aa adj. Totally lacking worth; of no use or 

value. a 

worthless check. See bau citeck under CHECK. 

worthless person. ‘Archaic. A person who owns noth- 
ing. 

worthless security. See SECURITY. 

worthy, adj. Having worth; possessing merit; valuable. 

wounded feelings. Injuries resulting from insults, in- 
dignity, or humiliation, as distinguished from the 
usual mental pain and suffering Seren wee to phys- 
ical injury. [Cases: Damages @48-50.10. C.J.S. Dam- 
ages 88 04-96, 98-104; Torts §§ 66-83.] 

wounding. 1. An injury, csp. one involving a rupture 
of the skin. 2. An injury to feelings or reputation. 3. 
Hist. An aggravated type of assault and battery in 
which one person seriously injures another. 

w.p. abbr. WANT OF PROSECUTION. 


WPPT. abbr. wipo PERFORMANCES AND PHONOGRAMS TREA- 
Ty. 

wrap account, See ACCOUNT. 

wraparound mortgage. See MORTGAGE. 

wrap-fee account. See wrap account under ACCOUNT. 

wreck, n. 1. sHipwrecx. 2. Goods cast ashore from a 
wrecked vessel and not claimed by the owner within 
a specified period (such as one year). 

wreckfree, adj. (Of .a pe etc.) exempt from the 
forfeiture of shipwrecked goods and vessels to the 
Crown. Sa 

. writ (rit). A court's-written order, in the name of a 

state or other competent legal authority, command- 


ing the addressee to do or refrain from doing some 
specified act. (Cases: Injunction €°202.] 


se ae are 2 one history. We can trace thelr forma! origin 
to ‘o-Saxon formulae by which the king used to 
communicate his and courts. The 


est, are substantially the Ang 
Latin. But what is new Is the much greater use made of 
them, owing to the Increase of royal power which came with 
the Conquest.” W.S. Holdsworth, Sources and Literature of 
English Law 20 (1925). 
alias writ. An additional writ issued after another 
writ of the same kind in the same case. ® It derives 
its name from a Latin phrase that formerly ap- 
eared in alias writs: sicut alias ipimus, mean- 
ing ‘‘as we at another time commanded.” Cf. alias 
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execution under EXECUTION. (Cases: Process @°45, 
C.J.S. Process 8§ 24, 49.] 


alternative writ. A common-law writ commanding 
the person against whom it is issued either to do a 
specific thing or to show cause why the court 
should not order it to be done. (Cases: Mandamus 
@=158. CJ.S. Mandamus § 343.] 


close writ. Hist. 1. A royal writ sealed because the 
contents were not deemed appropriate for public 
inspection. Cf. patent writ; CLAUSE ROLLS, 2. A writ 
directed to a sheriff instead of to a lord. 


concurrent writ. A duplicate of an original writ 
(esp. a summons), issued either at the same time as 
the original writ or at any time while the original 
writ is valid. cre. 

counterpart writ. A copy of an original writ, to be 
sent to a court in another county whére the defen- 
dant is located. nos 


iba writ. A writ issued by a court exercis- 
ing unusual or discretionary power. © Examples 
are certiorari, habeas corpus, mandamus, and pro- 
hibition. — Also termed prerogative writ. (Cases: 
Courts €207,] 


ground writ, Hist. A writ issued in a county having 
venue of an action in order to allow a writ of capias 
ad satisfaciendum or of fieri factas to be executed in 
a county where the defendant or the defendant's 
property was found. @ These two writs could not 

executed in a county other than the county 
having venue of the action until a ground writ and 
then a testatun writ were first issued. This require- 
ment was abolished in 1852. Cf. restaTum. 


writ. 1. A writ issuing from the court to 
which the original writ was returnable; a writ 
issued under the private seal of the court and not 
under the great seal of England. Cf. original writ. 2. 
Any writ issued by a court. 
junior writ. A writ issued at a later time than a 
similar writ, such as a later writ issued by a differ- 
ent party or a later writ on a different claim 
against the same defendant. 


optional writ. At common law, an original writ 
issued when the plaintiff seeks specific. damages, 
such as payment of a liquidated debt:@ The writ 
commands the defendant either to do:a specified 
thing or to show why the thing has not-been done. 


original writ. A writ commencing an action and 
directing the defendant to appear and answer. @ 
In the United States, this writ has been largely 
superseded by the summons. At common law, this 
type of writ was a mandatory letter issuing from 

e court of chancery under the great seal, and in 
the king’s name, directed to the sheriff of the 


_ county where the injury was alleged to have oc- 


curred, containing a sum statement of the 
cause of complaint, and requiring the sheriff in 
most cases to command the defendant to satisfy 
the claim or else appear in court to account for not 
satisfying it. — Sometimes shortened to origi 


- See summons. (Cases: Process 8. C.J.S. Process 


g§ 12] 
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patent writ (pay-tent). Hist. An open writ; one not 
closed or se; a up. Cf. close writ. 


tory writ (par-emp-te-ree). At common law, 
an original writ issued when the plaintiff seeks 
only general damages, as in an action for trespass. 
@ The writ, which ts issued only after the plaintiff 
gives security for costs, directs the sheriff to have 
the defendant appear in court. (Cases: Mandamus 
179. C.J.S. Mandamus § 376.] 


pluries writ. See PLURIES. 
prerogative writ. See extraordinary writ. 
testatum writ (tes-tay-tam). See TESTATUM. 


vicontiel writ (vi-kon-tee-ol). Hist. A writ triable in 
the county. court. © In the 13th-14th centuries, 
civil litigation could originate in the county court 
either by oral plaint or by a writ from the Chan- 
cery ordering the shcriff to do justice in a case. 
The writ that began such a proceeding was called 
vicontiel because it was addressed to the sheriff. See 
VICONTIEL (2). 
“Vicontiel writs were of two sorts, the one founded on Torts, 
the other on Contracts. The vicontiel writs adapted for torts, 
were those of trespass, replegiari facias, nuisance, and 
others Ike nature; and of matters of contract 
writs of justcies, the 
sheriff to do Justice between the parties ...." 1 George 
Practice Common-Piaced: Rules and Cases of 
Practice in the Courts of King’s Bench and Common Pleas 
vil-vill (8d ed. 1787). 
writ of capias. See CAPLAS. 


writ de haeretico comburendo. See DE HAERETICO COMBU- 
RENDO. 


write-down, vb, Accounting. To transfer a portion of 
the cost of an asset to an expense account because 
the asset's value has decr 


write off, vb. To remove (an asset) from the books, 
esp. as a loss or expense <the partnership wrote off 
the bad debt>. See Tax writt-orr. — write-off, n. 


writer. Securities. 1. A person or institution that sells 
securities or futures option contracts. 2. See insurance 
iter (1) under UNDERWRITER. 


writer of the ‘tallies. English law. An officer of the 
Exchequer who writes on the tallies the letters of 
tellers’ bills. See TALLY. 


Writer to the Signet. Scots law. 1. Hist. A member of 
the College of Justice, founded in 1532. 2. A mem- 
ber of an Edinburgh society of solicitors who hold a 
few special privileges in the preparation of official 
documents. ; 

write-up, n. 1. A memorandum of a conference be- 
tween an employer and an employee, usu. held to 
discuss the employee’s poor work performance or a 
disciplinary action against the employee. 2. A publi- 
cation (such as a newspaper article) about a particu- 
lar person, thing, or event. 


write-up, vb. Accounting. To increase the valuation of 
an asset in a financial statement to reflect current 
value. © With a few minor exceptions, this is general- 
ly not permitted. 

writing, n. Any intentional recording of words in a 


visual form, whether in the form of handwriting, 
printing, typewriting, or any other tangible form. 


writ of debt 


writing obligatory, n. A bond; a written obligation, as 
technically described in a pleading. 


writ of ad quod damnum. See aD QUOD DAMNUM. 
writ of aiel (ay-al). See AlEL (2). 


writ of assistance. 1. A writ to enforce a court's decrec 
transferring real property: the title of which has 
been previously adjudicated. (Cases: Assistance, Writ 
of 1. C.J.S. Assistance, Writ of § 2.] 2. Hist. A writ 
issued by the Court of Exchequer ordering the 
sheriff to assist in collecting a debt owed the Crown. . 
3. Hist. In colonial America, a writ issued by a 
superior colonial court authorizing an officer of the 
Crown to enter and search any premises suspected 
of containing contraband. @ The attempted use of 
this writ in Massachusetts — defeated in 1761 — was 
one of the acts that led to the American Revolution. 


writ of association. Hist. English law. A writ whereby 
certain persons (usu. the clerk of assize and subor- 
dinate officers) were directed to associate themselves 
with the justices and serjeants so that there would be 
an adequate supply of commissioners for the assizes. 


writ of attachment. See ATTACHMENT (3). 
writ of audita querela. See AUDITA QUERELA. 
writ of capias. See CAPLAS. 

writ of capias ad respondendum. See CAPLas. 
writ of capias ad satisfaciendum. See capris. 


writ of certiorari. See CERTIORARI. 


writ of conspiracy. Hist. A writ against une who 
conspired tomar the plaintiff, esp. by. indicting the 
plaintiff for treason or felony. © Under common law, 
all other circumstances of conspiracy were actions on 
nar case. (Cases: Conspiracy 915. C.J.S. Conspiracy 
§ 24.) 


writ of consultation. An extraordinary writ issued by 
an appellate court ordering a lower court to proceed 
in a matter that the lower court previously refused 
to hear. Cf. PROHIBITION (2). 


. s ‘ 
writ of coram nobis. See.GORAM NOBIS. 
writ of coram vobis. See (G8..M VOBIS. 


writ of course. A writ issued as a matter of course or 
granted as a ‘matter of right. — Also termed writ of 
right; breve de cursu. 


writ of covenant. Hist. A writ for one daiming dam- 
ages as a result of a breach of a promise under seal 
or other covenant. — Also termed breve de conven- 
tione (breev or bree-vee dee kon-ven-shee-oh-nee). 
“The writ of covenant (breve de conventions) ts not men- 
yore by Senn but it oo ene on time after me 

Lu on book and atready In the early years o' 

lenry Ill, It can be had ‘as of course,’ at all events when the 
tenement that is in question is of small value. Before 
Henry's death it has become a popular writ .... The great 

of actions of covenant are bro in order 


1 
writ of debt. See nest (4). 


writ of deceit 


writ of deceit. Hist. A writ against one who deceives 
and damages another by acting in the other's name. 


writ of deliverance, See DELIVERANCE (3). 


writ of detinue. A writ in an action for detinue. See 
peTINuE. [Cases: Detinue 1. C.J.S. Detinue § 1.] 


writ of dower. 1. DE DOTE UNDE NIHIL HABET. 2. A 
widow's writ of right of dower providing her the 
remainder of the dower to which she is entitled after 
part of it had been assigned by the tenant. [Cases: 
Dower and Curtesy 70.1. C.J.S. Dower §§ 96-103, 
108, 169~-170.] 


writ of ejectment. The writ in an action of ejectment 
for the retovery of land. See gyectmeNT. [Cases: 
Ejectment 120. C.J.S. Ejectment § 131.] 

writ of elegit. Seézrzcrr. 

writ of entry. A-«tit that allows a person wrongfully 
dispossessed of real property to enter and retake the 
property. 

writ of error. 1. A writ issued by an appellate court 
directing a lower court to deliver the record in the 
case for review. Cf. ASSIGNMENT OF ERROR. [Cases: 

: ot and Error @5, 398. C.J.S. Appeal and Error 
§§ 9-12, 18, 356, 724.] 


“The writ of error fs the most common of all the forms of 
remedial process available to an unsuccessful party after a 
final beng ined Di the. etd of the poly ae et 
commen use country @ present are the 
commonitaw modes of Ere followed. ‘ts lect 


error [n law, apparent upon the face of the record, from 
which the Judgment appears to have been given for tha 
one ot al J. Shipman, Handbook of Common- 
Law Pleading § , at 638 (Henry Winthrop Ballantine ed., 
3d ed. 1923). 

writ of error coram nobis. See CORAM NOBIS. 

writ of error coram vobis. See CORAM VOBIS. 


2. Hist. A writ issued by a chancery court, at the 
request of a party who was unsuccessful at trial, 
directing the trial court either to examine the rec- 
ord itself or to send it to another court of appellate 
jurisdiction to be examined, so that some alleged 
error in the proceedings may be corrected. 


writ of escheat. Hes. A writ allowing a lord to take 
possession of lands that had escheated to him. See 
ESCHEAT (1), ie 


writ of estrepement (e-streep-mont). See DE ESTREPA- 
MENTO. 


writ of execution. See EXECUTION (@). 

writ of exigent. See EXIGENT. 

writ of exigi facias. See EXIGI FACIAS. 

writ of extent. See EXTENT (2). 

writ of false judgment. See FALSE JUDGMENT. 
writ of fieri facias. See FIERI FACIAS. 

writ of formedon. See FORMEDON. 

writ of habeas corpus. See HABEAS CORPUS. 


writ of habere facias possessionem. See HABERF. FACIAS 
POSSESSIONEM. 
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writ of habere facias seisinam. See HABERE FACIAS SEISt- 
NAM. 


writ of injunction. See INJUNCTION. 


writ of inquiry. Hist. A writ ordering the sheriff to 
empanel a jury and act as judge in a trial held to 
determine the amount of damages suffered by a 
plaintiff who has won a default judgment on an 
unliquidated claim. [Cases: Damages 7197. C.].S. 
Damages § 324.) 

writ of latitat. See LATITAT. 

writ of levari facias. See LEVARI FACIAS. 

writ of mainprise. See MAINPRISE (3). 

writ of mandamus. See MANDAMUS. 

writ of mandate. See’ MANDATE (2). : 

writ of mesne (meen). See Dz MEDIO. |. 

writ of. mesne process. See mesne process under pro. 
CESS. 


writ of monstraverunt. See MONSTRAVERUNT. 
writ of ne exeat. See NE EXEAT. 


writ of perambulation. Hist. A common-law writ is- 
sued by agreement of both parties when they are in 
doubt about the bounds of their respective proper- 
ties, directing the sheriff to walk the jury around the 
property to set the boundaries with certainty. See 
PERAMBULATION. 


writ of jon. A writ issued to recover the posses- 
sion of land. 


writ of praecipe. See pRAECIPE (1). 


writ of prevention. A writ to prevent the filing of a 
lawsuit. See QUIA TIMET. 


writ of privilege. Hist. A writ to enforce or maintain a 
privilege; esp., a writ to secure the release of a 
rson who, though entitled to privilege from arrest, 

is arrested in a civil suit. ; 


writ of probable cause. See CERTIFICAIE OF APPEALABILI- 
TY. 

writ of proclamation. Hist. A writ, issued at the time 
an exigent was issued, ordering the sheriff of the 
county of a defendant's residence to make three 
p tions of outlawry in a-public’drid notorious 
place a month before the outlawry is declared. See 
OUTLAW. 

writ of prohibition. See PROHIBITION (2). 

writ of protection. 1. A writ to protect a witness in a 
judicial proceeding who is threatened with arrest. 2. 
A writ exempting anyone in the Crown's service 
cen arrest in a civil proceeding for a year and a 

ay. 

writ of quare impedit. See QUARE IMPEDIT. 

writ of quominus, See QUOMINUS. 

writ of quo warranto. See QUO WARRANTO (1). 

writ of rebellion. See COMMISSION OF REBELLION. 


writ of recaption. Hist. A-writ allowing a plaintiff to 
recover goods and damages from a defendant who 
makes a second distress while a replevin action for a 
previous distress is pending. See RECAPTION. 
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writ of replevin. See REPLEVIN (2). 


writ of restitution. 1. The process of enforcing a civil 
judgment in a forcible-entry-and-detainer action or 
enforcing restitution on a verdict in a criminal pros- 
ecution for forcible entry and detainer. [Cases: Forc- 
ible Entry and Detainer 41.) 
“In some states, following the British statutes, the prosecu- 
tor may have a writ of restitution for the premises immedi- 
ately on the rendition of a verdict of gullty on an Indictment 
for forcible entry and detainer, and the operation of such 
writ of restitution is not omg by an appeal by the 
defendant.” 35 Am. Jur. Forcible Entry and Detainer 
§ 61, at 631 (1967). 
2. A common-law writ issued when a judgment is 
reversed, whereby all that was lost as a result of the 
judgmentis restored to the prevailing party. [Cases: 
Appeal and: Error 21179. C.J.S. Appeal and Error 
§ 934.) 


writ of review. A general form of process issuing from 
an appellate court to bring up for review the record 
of the proceedings in the court below; the common- 
law writ of certiorari. [Cases: Courts €°207.1; Re- 
view 1. C.J.S. Review.§ 2.] 


writ of right. See writ OF COURSE. 
writ of second deliverance. See DELIVERANCE. 


writ of sequestration. A writ ordering that 4 court be 
given custody of something or that something not be 
taken from the jurisdiction, such as the collateral for 
a promissory note. @ Such a writ is usu. issued 
during litigation, often so that the object will be 
available for attachment or execution after judg- 
ment. [Cases: Sequestration @13. C.J.S. Sequestration 
§ 14.) 2 


writ of summons. English law. A writ by which, under 
the Judicature Acts of 1873-1875, all actions were 
commenced. See SUMMONS. 


writ of supersedeas. See SUPERSEDEAS. 


writ of supervisory control. A writ issued to correct 
an erroneous ruling made by a lower court either 
when there is no appeal or when an appeal cannot 
provide adcquate relicf and the ruling will result in 
gross ‘njustice. (Cases: Courts 207.1.) 


writ of threats. See SECURITATE PAGIS. 
writ of tolt (tohlt). See Tour. ‘ 


writ of trial. Hist. English law. By the Civil Procedure 
Act of 1835, a writ ordering an action brought in a 
superior court to be tried in an inferior court or 
before the undersheriff. © It was superseded by the 
County Courts Act of 1867, ch. 142, § 6 authorizing 
a defendant, in certain cases, to obtain ar order that 
an action is to be tried in a county court. St. 3 & 4 
Will. 4, ch. 42. 


writ of venire facias. See VENIRE FACIAS. 


writ of waste. Hist. A writ to recover damages against a 
tenant who committed waste. See WASTE (1). [Cases: 
Waste 14. C.J.S. Waste § 23.] 


“After waste had been actually committed, the ancient 
corrective remedy, In a court of common law, was by a writ 
of waste for the recovery of the place wasted, treble 
damages as a compensation for the Injury done to the 
Inheritance.” 78 Am. Jur. 2d Waste § 29, at 417 (1975). 


wrong 


writ of withernam. See capias in withernam under witu- 
ERNAM. 


writ pro retorno habendo (proh ri-tor-nch he-ben- 
doh), x. [Law Latin “for return to be had"] Hist. A 
writ ordering the return of goods to a defendant 
who, upon the plaintiffs default, obtained a favor- 
able judgment in a replevin action. . 


writ system. The common-law procedural system un- 
der which plaintiff commenced an action by obtain- 
ing the appropriate type of original writ. 


written contract. See CONTRACT. 
written description. See DESCRIPTION (6). 


written directive, See ADVANCE DIREGTIVE (2). 


written law. Statutory law, together with constitutions 
and treaties, as opposed to judge-made law. — Also 
termed jus scriptum; lex scripta. 

written testimony. See TESTIMONY. 

written warranty. See WARRANTY (2). 


wrong, n. Breach of one’s legal duty; violation of 
another's legal right. (Cases: Torts 1. C.J.S. Torts 
§§ 2-7.] — wrong, vb. 


jal duty, considered 
erick Pollock, A First 


“A wrong Is simply a wrong act — an act contrary to the 


tule of right and justice. A synonym of ft Is injury, in its true 
and primary sense of Mjuria (that which Is to jus) 
Mee i; ce 227 (Glanville L. 
Willams ed., 10th ed. 1947). 


civil . A violation of noncriminal law, such as 
a tort, a breach of contract or trust, a breach of 
statutory duty, or a defect in performing a public 
duty; the breach of a legal duty treated as the 
subject matter ofa civil proceeding. Cf. crime. 


continuing wrong. An ongoing wrong that is capa- 
ble of as corrected by specific enforcement. © 
An example is the nonpayment of a debt. 

intentional wrong\-/A wrong in which the mens rea 
amounts to intention, purpose, or design. — Also 
termed willfid wrong. ; 


legal wrong. An act that is a violation of the law; an 
act authoritatively prohibited by a rule of law. 


moral . An act that is contrary to the rule of 
natural justice. — Also termed natural wrong. 


personal wrong. An invasion of a personal right. 
positive wrong. A wrongful act willfully committed. 


private wrong. An offense committed against a 
private person and dealt with at the instance of the 
person injured. 


public wrong. An offense committed against the 
state or the community at large, and dealt with in 
a proceeding to which the state is itself a party. @ 
Not all public wrongs are crimes. For example, a 
person that breaches a contract with the govern- 
ment commits a public wrong, but the offense is a 
civil one, not a criminal one. 


real wrong. An injury to the freehold. 


wrongdoer 


transitory . A wrong that, once committed, 
belongs to the irrevocable past. © An example is 
defamation. 


willful wrong, See intentional wrong. 
wrong of negligence. A wrong in which the mens rea 


is a form of mere carelessness, as opposed to 
wrongful intent. 


wrong of strict liability. A wrong in which a mens 
rea is not required eae neither wrongful intent 
nor culpable negligence is a necessary condition of 
responsibility. 
wrongdoer, n. One who violates the law <both crimi- 
nals and tertfeasors are wrongdoers>. — wrongdo- 
ing, n. . 
wrongful, adj. .1.Gharacterized by unfairness or injus- 
tice <wrongful.military invasion>. 2. Contrary to 
law; unlawful:¢wrongful termination>. 3. (OF 1 
person) not uentitled to the position occupied 
<wrongful possessor>. — wrongfully, adv. 
wrongful act. See WRONGFUL CONDUCT. 


wrongful adoption. 1. An adoption in which the adop- 
. tion agency fails to provide adoptive parents with 
full or accurate information regarding the child's 
physical or psychological background. ® The adop- 
tive parents aormally do not seek to nullify the 
adoption. Rather, they seek damages, usu. for medi- 
cal care ‘eal ae emotional distrcss - 72. An ee 
arent's im.against an adoption agency for 
ae fully or accurately disclosin the childs physical 
or psychological background. Cf. ABROGATION OF ADOpP- 
TION. 


wro! 
against a doctor for failing to advise them prospec- 
tively about the risks of their having a child with 
birth defects. [Cases: Health 687.] 


wrongful-conception action. See WRONGFUL-PREGNANCY 
ACTION. 


wrongfu: conduct. See CONDUCT. 


wrongful-death action. A lawsuit brought on behalf of 
a decedent's survivors for their damages resulting 
from a tortious injury that caused the decedent's 
death. — Also termed death action; death case. Cf. sur- 
VIVAL ACTION. [Cases: Death €@7-12. C.J.S. Aeronau- 
tics and Aerospace § 273; Death §§ 17-31, 102.] 


-birth action. A lawsuit brought by parents 
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wrongful-death statute. A statute authorizing a dece- 
dent's personal representative to bring a wrongful- 
death action for the benefit of certain beneficia- 
ries. — oe also termed death-damage statute. 
{Cases: Death 211. C.J.S. Death § 20.) 


wrongful discharge. See DISCHARGE (7). 

wrongful-discharge action. A lawsuit brought by an 
ex-employee against the former employer, alleging 
that the termination of employment violated a con- 
tract or was illegal. — Also termed aie repaid 
nation action. (Cases: Master and Servant €=30. C.J.S. 
Be Relationship §§ 35, 38-40, 42-43, 


ul dishonor, n. A refusal to accept or pay (a 
negotiable instrument) when it is properly presented 
and is payable. Cf..pisHONOR. ves 2 - et 

wrongful-eviction action. A lawsuit brought by a for- 
mer tenant or pi r of real-property-against one 
who has put the plaintiff out of posséssion, alleging 
that the eviction was illegal. 

wrongful garnishment. See GARNISHMENT. 


wrongful levy. See Levy. 
bea arpa action. A lawsuit brought by or on be- 
of a child with birth defects, alleging that but for 
the doctor-defendant’s negligent advice, the parents 
would not have conceived the child or, if they had, 
would have aborted the fetus to avoid the pain and 


sufferin senulting. from the child's congenital de- 
fects. @ Most jurisdictions reject these claims. [Cases: 
Health ¢°687.] 


wrongful- cy action. A lawsuit brought by a 
arent br 5 ppane resulting from a pregnancy fol- 
lowing a failed sterilization. — Also termed wrongful- 
conception action. [Cases: Health €686.] 
wrongful process. See ABUSE OF PROCESS. 


wrongful-termination action. See WRONGFUL-DISCHARGE 
ACTION. 


wrong of negligence. See WRONG. 
wrong of strict liability. See wRoNG. 


wrong verdict. See verdict contrary to law under vER- 
DICT. 


WTO. abbr. WORLD TRADE ORGANIZATION. 


wyte (wit). Hist. 1, An immunity from an amercement. 
See AMERCEMENT. 2, WITE. 


Aa ee ee Os ee memo ane 


X. abbr. 1. Ex DIVIDEND. 2. EX RIGHTS. 3. EX DISTRIBUTION. 
4. EX WARRANTS. 


X. 1. A mark serving as the signature of a person 
who is physically handicapped or illiterate. ¢ The 
signer's name usu. appears near the mark, and if the 
mark is to-be notarized as a signature, two signing 
witnesses. are ordinarily: required in addition to the 
notary public. (Cases: Signatures 5. C.J.S. § 


tures ie 5,.8-11.] 2. A. symbol eaares to se 


when used.in giving dimensions, as in $ x 5 inches. 
3. A mark placed on a document (such as an need 
tion) to indicate a selection, such as “yes” or “no”; 
esp., a mark on a ballot to indicate a vote. 
XD. abbr. ex DIVIDEND. 
XDIS. abbr. Ex DISTRIBUTION. 
xenodochium (zen-o-de-ki-am or -dok-ce-em), n. [fr. 
Greek xenas “a guest” + dochein “to receive”] Roman 
law. 1. Aninn, 2. A hospital. © This was a charitable 
institution to which donations and legacies might 
validly be given. — Also termed xenodochion; xenodo- 
cheum; xenodochy. 
X-patent. Patents. An early U.S. patent, granted before 
e numbering system set up in the Patent Act of 
1836 and so named because an X was added to the 
numbers of existing patents to avoid duplicate num- 
bers. 
XQ. See crass-question under QUESTION (1). 
XR. abbr. EXRIGHTS. 
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XW. abbr. EXWARRANTS. 


aylon (z1-lon), n. [fr. Greek xulon “wood"] Archaic. A 
Greek punishment apparatus similar to stocks. 


XYY-chromosome defense. Criminal law. A defense, 
usu. asserted as the basis for an insanity plea, where- 
by a male defendant argues that his criminal behav- 
ior is due to the genetic abnormality of having an 
extra Y chromosome, which -causes him to have 
uncontrollable aggressive impulses. @ Most courts 
have rejected this defense because its scientific foun- 
dations are uncertain. — Also termed XYY defense. 
See INSANITY DEFENSE. 

“As one commentator has s' upoesed . ‘an orcad de- 

papicod LAA crlyoris will required to call ~ 

a geneticist and a psychiatrist to testimony. 
Sreticist’s role would be to ety wath respect 


ov ig family studies tescraiea to determine the Influ- 

ot g and nment on the development of 
this | Individual. The psychiatrist's testimony would focus 
upon the defendant’s mental capacity or condition.’ But in 
the absence of sound medical support for an XYY defense, 
courts are understandably unsympathetic to defense efforts 
to obtain such expert testimony." Wayne R. LaFave & 
Austin W. Scott Jr., Criminal Law § 4.8, at 380 (2d ed. 1986) 
(quoting Note, 57 Geo. LJ. 892, 902-03 (1868)). 


XYY syndrome. The abnormal presence of an extra Y 
chromosome in a male, theoretically resulting in 


increased aggressiveness and antisocial behavior of- 
ten resulting in criminal conduct. — 


Y2K warranty. abbr. Year 2000 warranty; a warranty | year and a day. The common-law time limit fixed for 


that software, hardware, or a product having com- 
puter hardware or software components will func- 
tion properly on and after pe 1, 2000. ® These 
warranties were common in the late 1990s. (Cases: 
Sales €284(1). C.J.S. Sales §§ 251, 253, 257.) 


ank-cheating, n. The ill ractice of inserting pa- 
Ver money tle a idles settee then pulling the 
money out again after machine has recognized 
it, thereby retaiming the cash and unlawfully obtain- 
ing merchandise... . 
yardland, n. -HistZA variable quantity of land, often 20 
acres. — ‘Also.itermed virga terrae (ver-go ter-ee), 
yardstick theory. Antitrust. A method of determining 
damages for lost profits (and sometimes over- 
charges) whereby a corporate plaintiff identifies a 
_ company similar to the plainuff but without the 
impact of the-antitrust violation. Cf. BEFORE-AND-AFTER 
THEORY; MARKET-SHARE THEORY. 
pied ao dur he yurdeick Mesy wl ot poco 
are dissimilar, the not produce a 
acrid estimate of hal the p plalrtit would hae eamed 
but ‘for the defendant's conduct. The. msthod therefore 
works best in markets that are both local and relative! 


homogeneous.” Herbert Hovenkamp, Economics and 
eral Antitrust Law § 16.7, at 454 (1885). 


yea, n. Parliamentary lew. An affirmative vote. 
yea and nay (yay / nay). Yes and no. @ In old records, 
this was a mere assertion and denial without the 
necessity of an oath. 
year. 1. Twelve calendar months beginning January | 
and ending December 31. — Also termed calendar 
year. 2. A consecutive 365-day period beginning at 
_ any point; a span of twelve months. (Cases: Time 
4. CJ.S. Time § 5.] 
fiscal year. An accounting period of 12 consecutive 
months <the company’s fiscal year is October 1 to 
September 30>. © A fiscal year is often different 
from the calendar year, esp. for tax purposes, — 
Also termed fiscal period. 
half-year. In.légal computation, a period of 182 
days. aH, 
natural year. Hist. The period of 365 days and 
about 6 hours, or the time it takes the earth to. 
orbit the sun. 
tax year. The period used for compurine federal 
or state income-tax liability, usu. either the calen- 


various purposes, such as claiming rights, exemp- 
tions, or property (such as rights to wreckage or 
estrays) or for prosecuting certain acts — so called 

use a year was formerly counted to include the 
first and last day, meaning that a year from January 
1 was December 31, so a year aad a day would then 
mean a full year from January | through January 
1. — Also termed year and day; (formerly m Scots 
law) zeir and day. See YEAR-AND-A-DAY:ULE; YEAR, DAY, 
AND WASTE. Bye gee 


aw, Fgh. 
_ year-and-a-day rule. Criminal law. The: common-law 


principle that an act causing death ifiot homicide if 
the death occurs more than a year‘and a day after 
the act was committed. @ In Latin, the phrase year 
and a day was commonly rendered annus ef dies. 
[Cases: Homicide @510.] 


“tt has long been the rule that no one can be convicted of 

the murder or hter of another person who does 

not die within a year a day of the blow received or other 

cause of death. ‘ was here added merely to Indicate 

that the 365th day All ralbehyk re Ebling lily port 
an 


Te n old rule 

now obsolete) that, In evimine/ taw, tn a period 

’ the doing of any act, the period was (in favour of 

) to be taken as beginning on the very day when 

fs act was done." J.W. Cecil Tumer, Kenny's of 
Criminal Law 105 (16th ed. 1952). 


ancient tenes, however, there was a tendency to include 


so that a year from 

Jan first was of as the th rst of the following 
December, and ‘the was added that there might be a 
whole year.’ The use of this pecullar phrase to mean just a 
in the homicide cases has found ppecsen an sone cs 


statutes. Other enactments have wisely dropped 
ancient iingie Rollin M. Perkins & Ronatd N. Boyce, Crim+- 
nal Law (3d ed. 1982). 


a 


was io 
basis of the rule. Now that doctors know’ Infinitely more, it 
seems survive 


ut It has 
states, ee diclal decision or by statute.” Wayne A. 
& Austin W. Scott Jr., Criminal Law § 3.12, at 239 


“The year and a day rule Is widely viewed as an outdated 
relic of the common law.” Rogers v. Tennessee, 532 U.S. 
451, 462, 121 S.Ct. 1693, 1701 (2001) (O'Connor, J.). 


dar year or a fiscal year of 12 months ending on | year and day. See YEAR AND A DAY. 
the last day of a month other than December. — | Year Books. Hist. Books of cases anonymously and 


Also termed taxable year. (Cases: Internal Revenue 
€=>3075-3093; Taxation 1038, 1078. C.J.S. Inter- 
nal Revenue §§ 21, 41-43, 45, 51-55, 78, 334, 670; 
Taxation §§ 1738-1755, 1759.] 


Year 2000 warranty. See y2k WARRANTY. 
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fairly regularly reported covering primarily the peri- 
od ict the rei Foe Edward I 3 the ‘ne oF Henry 
VIII. @ The title “Year Books” derives from their 
being grouped under the regnal years of the sover- 
eigns in whose reigns the reported cases were cited. 


~ 1647 


The reports were probably ori Hag! prepared by 
law teachers and students and later by professional 
reporters or scribes. — Also written Year-Books; year- 
books; yearbooks. — Also termed terms. Cf. ABBREVIATIO 
PLACITORUM. 

“[Flrom 1300 there Is a continuous stream of reports of 


fangoiench, He anguage of soy er 
lo-French, the language of co speec 
authorshi and are 


unknown, to by the 
genetic name ‘year-books' .... ff we have to account for 
elr beginning, the most likely explanati that th 


ion is 
arose from a case-method of instruction in the law schoo! 
which served the apprentices of the Bench before the 


value of-the earliest fay not tn 


the contemporary 
their historical authenticity as precedents but: in ideas. 


on ae contained .... Once the age 
of expe t was over, the reports settied Into a more 
uniform and at times. apparently single series .... Mee ea 
books did not end at any fixed date. What has usually been 
taken as their end Is the result of two concurrent factors: the 


advent of printing, and th ce of Id 
the name’ of ne author." Ji Baker, an Inteducton fo 
English Legal History 205-07 (3d ed. 1990). 
year, day, and waste. Hist. A right of the Crown to the 
profits and waste for a year and a day of the land of 
persons convicted of petty treason or felony (unless 
the lord made redemption), after which the Crown 
had to restore the property to the lord of the fee. 
The right was abrogated by the Corruption of Blood 
Act of 1814. — Also termed (in Law French) ann, 
jour, et wast; (in Law Latin) annus, dies, et vastum. 


year-end dividend. See DIVIDEND. 

year in mourning. See ANNUS LUCTUS. 

Year of Our Lord. See ANNO DOMINI. 

year-to-year tenancy. See periodic tenancy under TENAN- 
cy. 


yeas and nays. The affirmative and negative votes on 
a bill or resolution before a deliberative assembly. 
See roll-call vote under vote (4). (Cases: Statutes 19. 
C.J.S. Statutes §§ 37-38, 40, 42.] 


yellow-dog contract. An employment contract forbid- 
ding membership in a labor union. @ Such a contract 
is generally illegal under federal and state law. 


yeoman (yoh-man). 1. Hist. An attendant in a royal or 
noble household. 2. Hist. A commoner; a freeivider 
(under the rank of gentleman) who holds land yield- 

ing 40 shillings per year. 
“A yeoman is he that hath free land of forty sueiings oy oe 


, who was thereby qualified to serve on juries, 
nights of the shire, and do any other act, where the law 


requires one that Is et homo [an upright and 
ng man]." 1 Willlam Blackstone, Commentaries on 
the Laws of England 394 (1765). 


3. English law. One who owns and cultivates proper- 
ty. 4. A petty officer performing clerical work in the 
U.S. Navy. — Also sometimes spelled yoman. 


yeoman of the guard. A member of a corps of officers 
whose primary duties are to ceremonially guard the 
English royal household. @ A yeoman is usu. at least 
six feet tall, is of the best rank under the gentry, and 
is generally exempt from arrest on civil process. — 
Also termed yeoman of the guard of the royal household. 


yeomanry (yoh-mon-ree). 1. The collective body of 
 bistcapaae 2. Volunteer cavalry units in Great Britain, 
ater transferred to the Territorial Army. 


York, Statute of 


yeven (yev-an or yiv-en). Hist. Given; dated. — Also 
spelled yeoven (yoh-van). 


Yick Wo doctrine (yik woh). The principle that a law 
or ordinance giving a person or entity absolute 
discretion to grant or deny permission to carry on a 
lawful business violates the 14th Amendment to the 
U.S. Constitution. Yick Wo v. Hopkins, 118 U.S. 356, 
6 S.Ct. 1064 (1886). 


yield, n. Profit expressed as a po cae of the in- 
vestment. — Also termed yield on tnvestment; return. 
See RATE OF RETURN. 


coupon yield. The annual interest paid on a securi- 
ty (esp. a’ bond) divided by the security's par 
value. — Also termed nominal yield. 


current yield. The annual interest paid on a securi- 
ty (esp. a bond) divided by the security’s current 
market price. ; 


discount yield. The yield on a security sold at a 
discount. 


pate: yield. The earnings per share of a security 
divided by its market price. © The higher the ratio, 
the better the investment yield. — Also termed 
earnings-price ratio, Cf. PRICE-EARNINGS RATIO. 


net yield. The profit or loss onan investment after 
deducting all appropriate costs and loss reserves. 


nominal yield. See coupon yield. 


yield, vb. 1. To give up, relinquish, or surrender (a 
right, etc.) <yield the floor>. 2. Parliameniary law. 
(Of a motion) to give way to a higher-ranking mo- 
tion. Cf. #RECEDENCE (3). 

“tf two motions ‘A’ and ‘B’ are related under rules of 
iam Procedure In such a way that moticn 'B’ can 
made motion ‘A’ is pending and, when stated by 

the chair, can thus temporarily replace ‘A’ as the Immediate- 

ty pending question, motion ‘B' takes precedence over (or 
takes precedence of) motion ‘A,’ and motion ‘A’ yie/ds to 

‘motion ‘B.' A secondary motion thus takes precedence over 

the main motion; and a main motion takes precedence over 

nothing and ylelds to all applicable secondary motions." 

Henry M. , Robert's Rules of Order Newly Revised 

§ 5, at 57-58 (10th ed. 2000). 

3. Hist. To perform a service owed by a tenant to a 
lord <yield and pay>. 


yield on investment. See vie.n. 


yield spread. The differences in yield between various 
securities issues. 


yield to maturity. The rate of return from an invest- 
ment if the investment is held until it matures. — 
Abbr. YTM. Cf. Time VALUE. 


yokelet (yohk-lit), n. Hist. A small farm requiring only 
one yoke of oxen to till it. 


yoman. See YEOMAN. 


York, custem of. Hist. A custom prevalent in York 
whereby a male intestate’s effects were divided ac- 
cording to the doctrine of pars rationabilis (“a reason- 
able part”) — that is, one-third each to the widow, 
children, and administrator, one-half to the adminis- 
trator if the man was married but had no children 
or was single but had children, or all to the adminis- 
trator if the man was single with no children. 


York, Statute of. Hist. An English statute passed in 
York in the twelfth year of Edward II's reign, and 


York-Antwerp rules 


including provisions on the subject of attorneys, 
witnesses, and the taking of inquests by nisi prius. 


York-Antwerp rules. Maritime law. A set of rules relat- 
ing to the settlement of maritime losses and disputes 
arising from bills of lading. @ Although these rules 
have no statutory authority, they are incorporated 
into almost all bills of lading. The Rules are main- 
tained and updates by the Comité Maritime Inter- 
national (CMI). [Cases: Ship ing @186, 187, 197. 
C.J.S. Shipping §§ 458-459, Ne 66, 468.] 


Younger abstention. See ABSTENTION. 
younger-generation devise. See DEVISE. 
young offender. See youthful offender under OFFENDER. 


your Honor. A title customarily used when directly 
addressing a judge or other high official. Cf. nis HON. 
oR. 
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your witness. See TAKE THE WITNESS. 


Youth Correction Authority Act. A model act, pro- 
mulgated by the American Law Institute in 1940, 
that proposed the creation of central state commis- 
sions responsible for setting up appropriate agencies 
that would determine the proper treatment for each 
youthful offender committed to the agency by the 
courts. © The Act is noteworthy for its emphasis on 
rehabilitating juvenile offenders, as opposed to pun- 
ishing them. 

youth court. See een court under court. 


youthful offender. 1. OFFENDER. 2. JUVENILE DELIN. 
QUENT. 


youth shelter. See sneLTer. . 
yo-yo stock. See volatile stock under stock. 
YTM. abbr. vieLp To MATURITY. 


nee eemmmnmnadnaneaneal 


com enn sone eet mat ete name 


Z 


zap. See INTERSUBJECTIVE ZAP. 

ZBA. abbr. 2ER0-BRACKET AMOUNT. 
Z-bond. See accrual bond under BOND (8). 
zealous witness. See WITNESS. 


zeir and day (yeer). See YEAR AND DAY. @ Zeir is an 
obsolete graphic variant of year. 


zero-bracket amount. A tax deduction formerly avail- 
able to all individual taxpayers, regardless of wheth- 
er they itemized their deductions. @ In 1944 this was 
replaced by the standard deduction. — Abbr. ZBA. 
See standard deduction under DEDUCTION. 


zero-coupon bond. See BOND (3). 
zero-coupon security. See SECURITY. 
zero-rate mortgage. See MORTGAGE. 


zero-tolerance policy. An established plan or method 
of action stating that certain acts will not be permit- 
ted or condoned. @ School districts often have a 
zero-tolerance policy regarding the use of drugs and 
alcohol on school premises or at school-sponsored 
functions. In 1995 Congress enacted a nationwide 
zero-tolerance statute to combat underage drinking. 


zetetic (zi-tet-ik), adj. Hist. Proceeding by inquiry; in- 
vestigative. — Also spelled zetetick. 
ZIFT. abbr. ZYGOTE INTRAFALLOPIAN TRANSFER. 


zipper clause. Contracts. A contractual provision that 

operates both as an integration clause and as a no- 

oral-modification clause. See INTEGRATION CLAUSE; NO- 
ORAL-MODIFICATION CLAUSE. 

oth ‘apper clause’ ... so called because the combination 

2 integration clause and the no-oral-modification clause 

Is In to foreclose claims of any mations out- 

side the written contract ...." Paca v. Disposal 

Sorv., 227 F.3d 1160, 1159 (8th Cir. 2000). 


zone. 1. An area that is different or is distinguished 
from surrounding areas <zone of danger>. 2. An 
area in a “ or town that, through zoning regula- 
tions, is under particular restrictions as to building 
size, land use, and the like <the capitol is at the 
center of the height-restriction zone>. (Cases: Zon- 
ing and Planning 31. C.J.S. Zoning and Land Plan- 
ning §§ 40, 42.] 


holding zone. Temporary, low-density zoning used 
until a community determines how the area 
should be rezoned. 


zone-of-danger rule. Torts. The doctrine allowing the 
recovery of moira for nepupent infliction of emo- 
tional distress if the plaintiff was both located in the 
dangerous area created by the defendant's negli- 
gence and frightened by the risk of harm. (Cases: 
Damages €49.10. C.J.S. Damages § 95; Torts §§ 67, 
76-79, 82-83.] 


zone of employment. Workers’ compensation. The physi- 
cal place of employment within which an employee, 
if injured there, can receive compensation. Cf. 
COURSE OF EMPLOYMENT; SCOPE OF EMPLOYMENT. [Cases: 
Workers’ Compensation 604-618, 710-755. C.J.S. 
Workmen's Compensation §§ 365-373, 376-387, 425- 
432, 435-447.] 


zone of interests. The class or type of interests or 
concerns that a statute or constitutional guarantee is 
intended to regulate or protect. © To have standing 
to challenge a ruling (esp. of an administrative agen- 
cy), the plaintiff must show that the specific injury 
suffered comes within the zone of interests protected 
by the statute on which the ruling was based. [Cases: 
Action ¢=13; Administrative Law and Procedure 
€=666; Federal Civil Procedure 103.2. C_J.S. Ac- 
tions §§ 57-63.] 


zone of privacy. Constitutional law. A range of funda- 

mental privacy rights that are implied. in the express 

guarantees of the Bill of Rights. See PENUMBRA; RIGHT 

oF privacy. [Cases: Constitutional Law ¢=82(7). 

a ce Constitutional Law §§ 584, 630-648; Right to Die 
J 


zone search, See SEARCH. 


zoning, n. The legislative division of a region, esp. a 
municipality, into separate districts with different 
regulations within the districts for land use, building 
size, and the like. [Cases: Zoning and Planning ¢1, 
4. nee Zoning and Land Planning §§ 2-3, 5, 10 
17-18, 85.] — zone, vb. 


aesthetic zoning. Zoning designed to preserve the . 
aesthetic features or values of an area. [Cases: 
Zoning and Planning 36. C.J.S. Zoning and Land 
Planning § 45.} 

bonus zoning. See incentive zoning. 

cluster zoning. Zoning that favors planned-unit de- 
velopment by allowing a modification in lot size 
and frontage requirements under the condition 
that other land in the development be set aside for 
parks, schools, or other public needs. — Also 
termed ity zoning. See PLANNED"UNIT DEVELOP. 
MENT. [Cases: Zoning and Planning 85, 245. 
C.J.S. Zoning and Land Planning §§ 46, 101.] 


conditional zoning. Zoning in which a governmen- 
tal body (without definitively committing itself) 
grants a zoning change subject to conditions that 
are usu. not imposed on similarly zoned propery. 
[Cases: Zoning and Planning $382, 382.1. C.].S. 
Zoning and Land Planning §§ 195-197.] 


“Conditions imposed are designed to a pri land 
from the loss of use value which m occur ie rey 
authorized use was permitted int of any . 

al zoning seeks to minimize the potentially 


Thus, 
deleterious effect of a zone change on neighboring proper- 
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zoning map 


ties through reasonably conceived conditions which har- 
Pioraet.” 63 Ara dur eel Zoning and Plena ¢ in tes 
alata dur. 2d Zoning and Planning § 218, at 193 


contextual zoning. An approach to zoning that con- 
siders appropriate use of a lot based on the scale 
and types of nearby buildings. @ Contextual zon- 
ing has been used, for example, to prevent the 
destruction of older, smaller residences to make 
room for larger houses disparagingly called “mon- 
ster homes” or “McMansions” in established 
neighborhoods. 


- contract zoning. 1. Zoning according to an agree- 
ment, by which the landowner agrees to certain 
restrictions or conditions in exchange for more 
favorable zoning treatment. ® This type of contract 
zoning is usu. considered an illegal restraint of the 
government’s police power, because by private 
agreement, the government has committed itself to 
a particular type of zoning. 2. Rezoning of proper- 
ty to a less restrictive classification subject two the 
landowner’s agreement to observe specified limita- 
tions on the use and physical development of the 

roperty that are not imposed on other property 
in the zone. @ This device is esp. used when 
property is located in a more restrictive zone that 
rders on a less restrictive zone. [Cases: Zoning 
and Planning 160. C.J.S. Zoning and Land Plar- 
ning § 75.) 
cumulative zoning. A method of zoning in which 
any use permitted in a higher-use, less intensive 
zone is permissible in a lower-use, more intensive 
zone. ® For example, under this method, a house 
could be built in an industrial zone but a factory 
could not be built in a residential zone. 


density zoning. See cluster zoning. 
Euclidean zoning (yoo-klid-ee-on). Zoning by spe- 
cific and uniform geographical division. @ Thi 
type of zoning takes its name from the Supreme 
Court case that approved it: Village of Euclid v. 
Ambler Realty Co., 272 U.S. 365, 47 S.Ct. 114 
(1926). — Also termed use zoning. [Cases: Zonin 
and Planning @1, 31. CJS. ing and La 
Planning §§ 2, 5-7, 17-18, 40, 42.] 
“oO from the Ise that everything has its place, 
zoning Is the comp division of a ayo rent 
use zones. ls also known as 


som 
jomas E. Roberts, 
Regulation Law § 4.2, at 69 (2003). 
exclusionary zoning. Zoning that excludes a specific 
class type of business from a district. (Cases: Zon- 
ing and Planning @1. C.J.S. Zoning and Land 
Planning §§ 2, 5-7, 17-18.] 


floating zoning. Zoning that creates exceptional-use 
districts, as needed, within ordinary zoned dis- 
tricts. 


incentive zoning. A relaxation in zoning restrictions 
(such as density limits) that offer an incentive to a 
‘developer to provide certain public benefits (such 
as building low-income housing units). — Also 


smeyer & 
Development 


. Pancy of real property. © 
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termed bonus zoning. [Cases: Zoning and Planning 
382.1. C.J.S. Zoning and Land Planning § 197,] 


interim xoning. Temporary emergency zoning 
pending revisions to existing ordinances or the 
development of a final zoning plan. — Also 
termed stopgap zoning. (Cases: Zoning and Plan- 
ning €22. C.J.S. Zoning and Land Planning § 16.) 
inverse zoning. Zoning that attempts to disperse 
particular types of property use rather than con- 
centrate them. 


partial zoning. Zoning that affects only a portion of 


a municipality's situa and that is usu. invalid 
ntl pt haepiaoet ys Pinpoar gp abcong rt zoning 
—_ term i zoning. (Cases: Zon- 
fag and Planning €35. C.].S. Zoning and Lani 
Planning § 44.). - 
private zoning. The use of restrictive covenants in 
private agreements to restrict the use and occu- 
Private zoning often 
covers such things as lot size, building lines, archi- 
tectural specifications, and property uses. [Cases: 
Covenants $1]. C.J.S. Covenants §§ 2-3.] 


reverse spot zoning. Zoning of a large area of land 
without regard for the zoning of a small piece of 
land within that area. [Cases: Zoning and Planning 
€=35, 162. C.J.S. Zoning and Land Planning 8§ 44, 
74.) 

“When parcels 

allow for uses fe i oan ot less intensive use, 

reverse spot zaning is the result.” Donald G. Hagman & 

Jullan Conrad Juergensmeyer, Urban Planning and Land 

Development Contro! Law § 5.4, at 136 (2d ed. 1986). 
spot . Zoning of a particular piece of land 
without regard for the zoning of the larger area 
surrounding the land. (Cases: Zoning and Plan- 
ning €°85, 162. C.J.S. Zoning and Land Planning 
§§ 44,74.) 

“To the lar mind, the Im 

permission fo use an ‘sland? Of at tor a wre intenaive 

use than permitted on adjacent properties. The popular 

than 


, as a rezoning, or to a situation In 
created: by the origina! ordinance.” Donald-G. Hagman & 


dullan Conrad Juergensmeyer, ee Eee 6 Bee, 
Development Control Law § 5.4, at 136 ed. 1988). 
stopgap zoning. See interim zoning. 
use soning. See Euclidean zoning. 


zoning map. The map that is created by a zoning 


ordinance and shows the various zoning districts. 
[Cases: Zoning and Planning €30. C.J.S. Zoning and 
Land Planning §§ 2, 5, 12, 39.] 


zoning ordinance. A city ordinance that regulates the 


use to which land within various parts of the city 
may be put. @ It allocates uses to the various districts 
of a municipality, as by allocating residences to cer- 
tain parts and businesses to other parts. A compre- 
hensive zoning ordinance usu. regulates the height 
of buildings and the proportion of the lot area that 
must be kept free from buildings. [Cases: Zoning 
and Planning $4, 21. C.J.S. Zontng and Land Plan- 
ning §§ 8, 5-7, 10, 18-19, 37, 85.] 


25 SVR SENOS eee 


22D A AS 0 re ees PTS 


dee nk we ee nem Can nteeer en meee aes ents 2 ae te CR Ss RS RE enn RE Ln eet TNL TT SOs rt ¢ 


1651 


zoning variance. See VARIANCE (2). 


zygnomic (zig-noh-mik), adj. Of, relating to, or involv- 
ing an act whose evolution directly abridges the 
freedom of a person who bears a duty in the enjoy- 
ment of a legal advantage. @ This rather abstract 
term was coined by the philosopher Albert Kotourek 
in his book Jural Relations (1927). Cf. Mesonomic. 


zy halum (21 -e-lem), n. [Greek fr. zygo- 

yoke, pair” + “head"] Hist. A measure of 

aes esp. the amount that can be plowed in one 
ray: 


zygote intrafalloplan transfer 


xygostates (zi-goh-stay-teez), n. [Greek] Roman daw. An 
officer who resolved controversies over. weight; a 
public weigher. 


zygote. A two-celled organism formed by the joining 
of egg and sperm. Cf. emaryo; FETUS. 


zygote intrafallopian transfer. A procedure in which 
mature eggs are fertilized in a test tube or petri-dish 
and then injected into a woman's fallopian tubes. — 
Abbr. ZIFT. — Also termed zygote intrafallopian-tube 
transfer. Cf. ARTIFICIAL INSEMINATION; GAMETE INTRAFAL- 
LOPIAN TRANSFER; IN VITRO FERTILIZATION. 


Appendix A 


Table of Legal Abbreviations 


L. Kurt Adamson’ 


This table is a working table of abbreviations, i.e., abbreviations cited in American cases, books, ar- 
ticles, and texts, and not restricted to standard abbreviations found in Iegal citation manuals. The 
scope of abbreviations includes the names of common federal and state primary sources, legal periadi- 
cals, treatises, and organizations, as well as selected words or phrases commonly found in American 
publications from the 19th century forward. There are also selected abbreviations for English, Cana- 
dian, Australian, and international sources. 


The table has unique features in its two-part format. The main table lists fuller publication titles 
than may be found in other abbreviation tables. The second part lists the full names of individual au- 
thors referred to in the main abbreviation table. These fuller titles and author names may help in find- 
ing publications through a library catalog. 


Not every variation for a publication’s abbreviation is listed. But the table can be used to interpret 
abbreviations not listed. First, the same publication or organization may be abbreviated with or with- 
out periods, such as (“UPA” or “U.P.A.” This table lists only one version. Second, standardized cita- 
tions and abbreviations were not adopted until the 20th century. For example, Willard Phillips’s 
Treatise on the Law of Evidence is cited in various sources as: 


Phillips, Law of Evidence 

Phillips on Evidence 

Phillips, Evidence 

Phillips, Ev. 

Phil. Ev. : 
So the reader may use this table’s information to interpret other variations of a publication's abbrevia- 
tion. Many 19th-century treatises were published in numerous editions. Other parts of the citation are 
therefore essential to identify which edition of a work is being cited. Furthermore, the format “author 
on "(such as Phillips on Evidence) was a common citation practice throughout the 19th and early - 
20th centuries, even though it was only a common shorthand for the work or perhaps the title that ap- 
peared on its spine, but not the formal title of the work as found on its title page. Thus, this table pro- 
vides at least the beginning portion of treatise titles. 


‘the table is arranged in alphabetical order as if each abbreviation were one word without punctu- 
ation or spacing. Organizations are commonly cited without periods in their abbreviations. If an au- 
thor's name is abbreviated, the full last name precedes the listed title. An author's initials are also 
included if moré than one author with the same last name appears in the table. Finally, the ampersand 
(&) is treated, for purposes of order, as the word “and” in the abbreviation. . 


This table is not intended to be comprehensive. Other abbreviations may be found in the follow- 
ing sources: Mary M. Prince, Bicber’s Dictionary of Legal Abbreviations: A Reference Guide for Attorneys, Le- 
gal Secretaries, Paralegals and Law Students (5th ed. 2001), Donald Raistrick, Index to Legal Citations and 
Abbreviations (2d ed. 1993), Charles C. Soule, The Lawyer's Reference Manual (1884), or John G, Marvin, 
Legal Bibliography, or A Thesaurus of American, English, Irish and Scotch Law Books (1847). For 
non-English-language abbreviations, see Bieber and Raistrick, above, but also Igor I. Kavass & Mary 
M. Prince, A World Dictionary of Legal Abbreviations (1991-) or Arturo L. Torres & Francisco Avalos, 
Latin American Legal Abbreviations: A Comprehensive Spanish/Portuguese Dictionary with English Translations 
(1989). 


1, Associate Director for Collection Development, Underwood Law Library, Southern Methodist University Dedman School of 
Law. 
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A 

Pi Jeretie thi ovale ar escatecaiecheaies Atlantic Reporter 
Ad ceccceeerenees Atlantic Reporter, Second Series 
AALS .......05. American Association of Law Schools 
A. & E. Ann, Cas. .....6.0.000.0.. American & English 
Annotated Cases 

ALR EL Ene. bc. e cece eee ee American & English 
Encyclopedia of Law 

A. & E. Ene. L. & Prac. ......... American & English 
Encyclopedia of Law and Practice 

A.M E. Ency. 0.0.2... ...0 0000 American & English 
: Encyclopedia of Law 

ALBA. e552 ldap oboe ence American Bar Association 
ABA. J. oc... cee American Bar Association Journal 
A.B.A. Rep. .....-. American Bar Association Reports 
Abb. N. Cas. .........60.. Abbott's New Cases (N.Y.) 
Abb. Pr. .......--05. Abbott's Practice Reports (N.Y.) 
Abb. Pr. (n.s.) ........205. Abbctt's Practice Reports, 
New Series (N.Y.) 

A.B.F. Res. Joo... 0. ee ees American Bar Foundation 
Research Journal 

A.B.F. Research Rep. ...... American Bar Foundation 
. Research Reporter 

ACCA Docket ......... ACCA Docket: The Journal of 
American Corporate Counsel Assoriation 

Accountancy L. Rep. (CCH) ....... Accountancy Law 
* Reporter 

Cs ee ec ae acquiescence 
acq. inresult .............045 acquiescence in result 
AID. asidacarezedae Appellate Division Reports (N.Y.) 
ALD 226 coins a8 Appellate Division Reports, 
Second Series (N.Y.) 

Adams, Eq. ....--.+-.eeseee The Doctrine of Equity: 
A Commentary on the Law as 

Administered by the Court of Chancery 

Adams, Equity ............. The Doctrine of Equity: 
A Commentary on the Law as 

Administered by the Court of Chancery 

Adams LJ. ......-. Adams County Law Journal (Pa.) 
AD Cas. (BNA) ..... Americans with Disabilities Cases 
Addison on Contracts ......... ’ Addison on Contracts: 


Being a Treatise on the Law of Contracts 


Add. Torts .. Addison, A Treatise on the Law of Torts 


Adel. L. Rev. ........ se eeee -.; Adelaide Law Review 
Adelphia LJ. .......,....006- Adelphia Law Journal 
Ad. LB. we... c eens .. Administrative Law Bulletin 
Ad. L. Bull. oo... .0..00.. Administrative Law Bulletin 
Ad. L. News .......00.0005 Administrative Law News 
Admin. & Reg. L. News .......... Administrative and 
Regulatory Law News 

Admin, L. 3d ......... Pike & Fischer Administrative 
Law, Third Series 

Admin. LJ. .......e eee Administrative Law Journal 
Admin. L.J. Am. U. ...... Administrative Law Journal 
of American University 

Admin. L. Rev. .......... Administrative Law Review 
Adm, L. Rev, .........0- Administrative Law Review 
AQVOO.4 edie bik Oba a eR hak Advocate (Idaho) 


Advocates’ Q. ...... ees eeeeeees Advocates’ Quarter! 
Y 
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Advac. Q. oe cee e cece eee aeee Advocates’ Quarterly 
Adv. SRe. cciiie sce c cre 4 ise 85 bea ee Advance Sheet § 
AEC. 0... eee Atomic Energy Commission Reports 
ALE.LL.R. ccc cece eee eens All England Law Reports 


Aff. Action Compl. Man. (BNA) .... Affirmative Action 
Compliance Manual for Federal Contractors 


BIE) Bilis ee eee S dl Rene tions affirmed E 
BUR eo sete bt tans dn bl dea po shes amber eee ele eae affirming 
A.F. JAG L. Rev. ......... Air Force JAG Law Review 
A.F.L. Rev... 0. cece cece eee eee Air Force Law Review § 
Afr.-Am, L. & Pol'y Rep. ...... African-American Law §f 
and Policy Report 
Afr. L. Stud... 0... cece eee African Law Studies 
A.F.T.R, (P-H) ....... American Federal Tax Reports. 
A.F.T.R.2d (RIA) .... American Federal Tax Reports, 
Second Series 
Agric. Dec. ...cccsece essences, Agriculture Decisions §f 
AICPA Prof. Stand. (CCH) atiaines AICPA Professional & 
’ Standards § 
AID ......... Agency for International Development § 
AIDS L. & Litig. Rep. ...........004. AIDS Law and 4 
Litigation Reporter (Univ. Pub. Group) & 
PS se: ooze Sik setae etne ore iene ota aoe Aikens (Vt.) 
AIPLA ..........-66. American Intellectual Property § 
Law Association # 
AIPLA QL]... - eee eee ee eens AIPLA Quarterly Journal 
Air & Space L. ..... 0.2... cece eee Air and Space Law 
Air & Space Law. ............- Air and Space Lawyer 
AIDS Mose Bais eee Msi eee ees Sel ee BEE ES « Air Law 
AiR LeRevi5 Yn oie sired os Air Law Review 
ALK. Marsh. ....... 000.02 e ees A.K. Marshall (Ky.) 
Akron L. Rev. .......-.- cece e une Akron Law Review 
Akron Tax. Joo... eee cence Akron Tax Journal 
ALR (88 jwie thai os ea eee see eee Alabama Reports 
Alay Acts) sc:cieibaws ieheacea tiie ces Acts of Alabama 
Ala. Admin. Code ...... Alabama Administrative Code 
Ala. App. .......4; ; Alabama Appellate Courts Reports 
Ala. Code ....... 0... c eee c ees Code of Alabama 
AlasLaws sei oc eset re eo eis g Alabama Lawyer 
Ala. LJ. ..... ind catlve seaetdeas Alabama Law Journal 
Ala. L. Rev... ices ice ce ec eens Alabama Law Review 
Alaska ........0000005 Lia bip ide ieoare ety Alaska Reports 
Alaska Admin. Code ..... Alaska Administrative Code § 
Alaska Fed,......... deeedens Alaska Federal Reports -¥ 
Alaska L. Rev. ......0000cceeeees Alaska Law Review 
Alaska Sess. Laws ............-- Alaska Session Laws 
Alaska Stat. 0.0.6... ccc cee eee eee Alaska Statutes 
Ala. St. B. Found. Bull. .......... Alabama State Bar 
Foundation Bulletin 
Alberta L. Rev. ...... ec cece e eee Alberta Law Review 
Alb. L. Envtl. Outlook .........:.05 000. Albany Law 
Environmental Outlook 
Alb. L.J. Sci. & Tech. ......... Albany Law Journal of 
Science & Technology 
Alb. L. Rev... .. ccc eee eens Albany Law Review 
Aldrich, Eq. Pl. & Pr. .......... Equity Pleadings and 
Practice in the Courts of Massachusetts 
ALLS bo icieind dean eee cies :t... American Law Institute 
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ALI-ABA Bus. L. Course Mat. J. ....-...6. ALI-ABA 
Business Law Course Materials Journal 
ALI-ABA Course Mat. J. .......... ALI-ABA Course 
Materials Journal 
Allen i25.00i8 Sith nation Sade 0 Allen (Mass.) 
7 On , All England Law Reports 
Allnat on Partition ........... A Practical Treatise on 
the Law of Partition 
All St. Tax Guide (CCH) ........ All States Tax Guide 
ALAR 5 5 iarsiaalada'e cl Wags American Law Reports 
A.L.R.2d ...... American Law Reports, Second Series 
A.L.R.Sd oo... American Law Reports, Third Series 
A.L.R.4th ; :'.... American Law Reports, Fourth Series 
A.L.R.Sth........ American Law Reports, Fifth Series 
A.L.R. Fed. 5........ American Law Reports, Federal 
ALSA) if ocaask aus American Legal Studies Association 
USAC Pei ioe shies aioe he Sia tinvet's wisieie Sue webs ALSA Forum 
Altay Li Revis aioe sti eden 8% Alberta Law Review 
Alternative LJ. ............ Alternative Law Journal 
ALWD ........ Association of Legal Writing Directors 
Am. Acad. Psych. & L. Bull. .... American Academy of 
Psychiatry and Law Bulletin 
Am. Bankr. Inst. J. ........-.. American Bankruptcy 
Institute Journal 
Am. Bankr. Insi. L. Rev. ...... American Bankruptcy 
Institute Law Review 
Am. Bankr. LJ. ............-- American Bankruptcy 
Law Journal 
Am. Bankr. Rep. ...... American Bankruptcy Reports 
Am. Bankr. Rep. N.S. ......... American Bankruptcy 
Reports, New Series 
Am. B. Found. ResJ....... American Bar Foundation 
Research Journal 
Am. Bus. LJ. ....... American Business Law Journal 
7) On ea ee ee American Maritime Cases 
Am. Crim. L. Rev. .... American Criminal Law Review 
Am. Det. 2.0... 0. cece eee eee American Decisions 
Am. Dig. 0.0... cece cece eens American Digest 
Amer. Rep. oe eee cence American Reports 
Amer. State Reps. ........... American State Reports 
Amer. St. Reps... 2. eee eee ee American State Reports 
Ames & Smith, Cases on Torts ... A Selection of Cases 
; ‘on the Law of Torts 
Ames, Cas. on B. & N. .......-. Selection of Cases on 
the Law of Bills and Notes 


’ and Other Negotiable Paper 

Ames, Cas. on Bills & Notes .... Selection of Cases on 
the Law of Bills and Notes 

and Other Negotiable Paper 


Ames, Cas. on Trusts ..... A Selection of Cases on the 
Law of Trusts 

Ames, Cas. Par. .........: A Selection of Cases on the 
; Law of Partnership 

Ames, Cas. Pl. .......0..0000. A Selection of Cases on 
Pleading at Common Law 

Ames, Cas. Sursaccisetes A Selection of Cases on the 
Law of Suretyship 

Ames on Trusts .......... A Selection of Cases on the 
Law of Trusts 
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Am, Indian J. ......-.-.6-- American Indian Journal 
Am. Indian L. Rev. . American Indian Law Review 
Am. Ins. Rep. .....-.-.. American Insolvency Re ports 
Am, J. Comp. L. ...........005. American Journal of 


Comparative Law 


Am. J. Crim. L. ... American Journal of Criminal Law 
Am. J. Fam. L. ...... American Journal of Family Law 
Am. J. Int'l. Arb. .............. American Journal of 
International Arbitration 
Am. J. Int'l Le iee Nee tinge eas American Journal of 
International Law 
Am. J. Juris. ..... American Journal of Jurisprudence 
Am. J.L. & Med. ......-..eeeeee American Journal of 
Law & Medicine 
Am. J. Legal Hist. ............. American Journal of 
Legal History 
Am. J. Tax Pol'y ..... American Journal of Tax Policy 
Am. J. Trial Advoc. ............ American Journal of 
Trial Advocacy 
Am. Jur. .......2.. eee eee American Jurisprudence 
Am. Jur. 2d ...........006 American Jurisprudence, 
. Second Edition 
Am. L. & Econ. Rev. ...........5- American Law and 
Economics Review 
AM, LAW. iis ib oe ce tert elec American Lawyer 
Am. Law Inst. ............-. American Law Institute 
Am. Law J. 20... cee eee ee eee American Law Journal 
Am. Law Mag. ............. American Law Magazine 
Am. Law Rev. .....-....00005 American Law Review 
Am. Lead. Cas. ..... 0... c eee eee Hare & Wallace, 
. American Leading Cases 
am. L. Mag. ..........-0005 American Law Magazine 
Am. L. Register ...........45 American Law Register 
Am. L. Register & Rev. ...... American Law Register 
and Review . 
Am. L. Rev. 2.0... eee eee eee American Law Review 
Amos & F, .. The Law of Fixtures and Other Property 


Amos & F. Fixt. ........... The Law of Fixtures and 
nas ; Other Property 
AM Ro eis di ewendioncsaawk -American Reports 
Am. Rep. .......... 0c e ee eeee «American Reports 
Am. Rev. Int'l Arb. ............. American Review of 
International Arbitration 

Am. Rev. Pub. Admin. .......... American Review of 
Public Administration 

Am. Samoa ............-.. American Samoa Reports 
Am. Samoa 2d ............ American Samoa Reports, 
Second Series 

Am. Samoa Admin. Code .......... American Samoa 
Administrative Code 

Am. Samoa Code Ann. ............ American Samoa 
Code Annotated 

Am, Soc’y Int'l L. Proc. ......... American Society of 
International Law Proceedings 

Am. Stock Ex. Guide (CCH) ......... American Stock 
Exchange Guide 

Am. St. Papers .............. American State Papers 
Am. St. Re oe. e eee American State Reports 
Am, St. Rep... .. cree eee eee American State Reports 


_ Antitrust & Trade Reg. Rep. (BNA) .... 
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Am. U. Intl L, Rev. oo. cece ee eee American University 
International Law Review 
Am. U. Int. L. Rev. ..... ee eee es American University 
Intramural Law Review 
Am. U. Intra. L. Rev. .......... American University 
Intramural Law Review 
Am. U.J. Gender & L. ......... American University 
Journal of Gender and the Law 

Am. U. J. 
Gender Soc. Pol'y & L. ....... American University 
Journal of Gender, Social Policy & the Law 

Am. U. J. 
Intl L, & Pol’y....... American University Journal 
of. E International Law and Policy 
Am. U.L. Rev. ..... Anigt University Law Review 
Angell & Ames on Corps.: J WTS. . Treatise on the Law of 
rai Ne Corporations Aggregate 
Angell, Lim. .......... ‘Saeye» A Treatise on the Law 
5 i "of Limitation of Actions 
Angell on Limitations ......... A Treatise on the Law 
, of Limitations of Actions 
Angell on Tide Waters ............ A Treatise on the 
. Right of Property in Tide Waters 
Angell on Watercourses ........... A Treatise on the 
Common Law of Watercourses 
or A Treatise on the Law of Watercourses 
Anglo-Am. L. Rev. ...... Anglo-American Law Review 
Animal La... 6ecie caer inert eee ues Animal Law 
Annals Air & Space L. ... Annals of Air and Space Law 
Annals Am. Acad. Pol. & Soc. Sci. ...... Annals of the 
American Academy of Political & Social Science 
Annals Health L. ............- Annals of Health Law 
Ann. Cas. .... American and English Annotated Cases 
Ann. Code .......... ccc cece eeeeee Annotated Code 
Ann. Indus. Prop. L. ...... aang Annual of Industrial 
Property Law 
Ann. Inst. on Sec. Reg. .......... Annual Institute on 
: Securities Regulation 
Ann. Inst. Sec. Reg. .......-.5-- Annual Institute on 
Securities Regulation 
Ann. Law Reg. ........5.0.+ Annual Law Register of 
‘. the United States 
Ann. Rev. Banking LW ........... Annual Review of 
ae. Banking Law 
Ann. Rev. L. Sch. N.YGp. ...... Annual Review of the 
aw School of New York University 
AMM. St occ ese cence eee een ' Annotated Statutes 
Ann. Surv. Am. L. ... Annual Survey of American Law 
Ann. Surv. Commonw. L, .,....... Annual Survey of 
Commonwealth Law 
Ann. Surv. Int'l & Comp. L. ....... Annual Survey of 
International and Comparative Law 
Ann. Surv. Mass. L. oo... eee eee eee Annual Survey of 
Massachusetts Law 
Anson, Contracts ...... Principles of the English Law 
of Contract and of Agency 
in Its Relation to Contract 
Antioch LJ. .... 06... eee ene Antioch Law Journal 


Antitrust and 
Trade Regulation Report 
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Antitrust Bull. ............... The Antitrust Bulletin 
Antitrust L. & Econ. Rev. ......... Antitrust Law and 
Economics Review 

Antitrust LJ... 0.6.6... .ee Antitrust Law Journal 
Antitrust News]. ......... Antitrust Newsletter (ABA) 
Ant. N.P. Cas. ....... Anthon's Nisi Prius Cases (N.Y.) 
APLA Qe: ob icis cic ds ta ion American Patent Law 


Association Quarterly 


APLA Q.J. ... American Patent Law Quarterly Journal 
ADDS ie ociieinis Daa whcetenn i taltig tie vacetesstes aa eae eee appendix 
Appalachian J.L......... Appalachian Journal of Law 
App. Ct. Admin. Rev. .............. Appellate Court 
Administration Review 

App. D.C. +9 Appeal Cases, District of Columbia 
Arab L.Q, 00... ccc cece cece n eee Arab Law Quarterly 
Arb. Intl on... ccc e eee Arbitration International 
7 en Arbitration Journal (ABA) 
Ariz. pala gape aie ead. e Mai OSes ates Arizona Reports 
Ariz. Admin. Code ..... Arizona Administrative Code 
Ariz. Admin. Reg. .... Arizona Administrative Register 
Ariz. App... 0 cece eee eee Arizona Appeals Reports 
ATIL AW Yoo 35 6563 Oh She ee ene ede Arizona Attorney 
ATIZ CB Yo sels cee nese tes Arizona Bar Journal 
Ariz. J. Int'l & Comp. L. ......... Arizona Journal of 
International and Comparative Law 

Ariz. Legis. Serv. ......... Arizona Legislative Service 
Ariz. L. Rev... 2... ccc eee eee ee Arizona Law Review 
Ariz. Boece cece cece san ccen eee Arizona Bar Journa! 
Ariz. Rev. Stat. ............ Arizona Revised Statutes 
Ariz. Rev. Stat. Ann. ........ Arizona Revised Statutes 
Annotated 

Ariz. Sess. Laws ..........-+05. Arizona Session Laws 
Ariz. Stu LF. woe... cee eee Arizona State Law Forum 
Ariz, St. LJ... eee eee Arizona State Law Journal 
ALK: cesses cana cat pis ew eee tek Arkansas Reports 
Ark. Acts... - eee cece eee General Acts of Arkansas 
Ark. Adv. Legis. Serv, ............ Arkansas Advance 
Legislative Service 

Ark. App. ........ eee ee Arkansas Appeliate Reports 
Ark. Code Ann. .... Arkansas Code of 1987 Annotated 
Ark: Law: 466 cece ibe siese dives Arkansas Lawyer 
Ark. Law. Q. ........05. .. Arkansas Lawyer Quarterly 
Ark. L. Notes .........02005 ... Arkansas Law Notes 
Ark. L. Rev... .. eee cee ee eee Arkansas Law Review 


. Arkansas Law Review 


Ark. L. Rev. & B.Assn. J.° 
and Bar Association Journal 


ATK ROB: oie cs cine Sethe oe Secs Hs Arkansas Register 
Ark, Stata: -oc0cfeiaiceteteieced Arkansas Statutes 
Army Law. ..... 0... eee eee eee ene Army Lawyer 
Arn. Ins. ..........00055 Maclachlan, Arnould on the 
Law of Marine Insurance 

ARIS) ioe sek woud: Arizona Revised Statutes 
Art 80.1. essere es oie ia ooeso ed Art and the Law 
Artificial Intelligence & L. ...... Artificial Intelligence 
and Law 

AGS) Leek bites ee oes ains dee Reale wea Alaska Statutes 
ASCAP..........06. American Society of Composers, 


Authors, and Publishers 
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A.S.C.A.P. Copyright L. Symp. ..... ASCAP Copyright 
Law Symposium 
Asia Bus. L. Rev. .......... Asia Business Law Review 
Asta Lee icon ne teine cae sewicce Siaratatarnaie a eties Asia Law 
Asia L. & Prac. ..........0008- Asia Law and Practice 
Asian Am. Pac. Is. L.J.......+. Asian American Pacific 
Islands Law Journal 
Asian L.J. oe. cece cee n eee eens Asian Law Journal 
Asian Pac. Am. LJ. «2.6.00... Asian Pacific American 
Law Journal 
- Asian-Pac. L. & Pol'y J............. Asian-Pacific Law 
& Policy Journal 
Asian-Pac. Tax & Investment Bull. ...... Asian-Pacific 
Tax and Investment Bulletin 
Asia-Pac. Const, Y.B. 0.2... 0. eee eee eee Asia-Pacific 
’ Constitutional Yearbook 
Asia Pac. J. Envtl. L. .......... Asia Pacific Journal of 
Environmental Law 
Asia-Pac. J. Hum. Rts. & L. 1.0.2... eee Asia-Pacific 


Journal of Human Rights and the Law 
Asia-Pac. J. Pub. Health ......... Asia-Pacific Journal 


of Public Health 

Asin Pac. L. Rev. ..........6. Asia Pacific Law Review 
Asia-Pac. Tax Bull. ........ Asia-Pacific Tax Bulletin 
ASIL Proc. ........ American Society of (nternational 
Law Proceedings 

ASILS: sos bse ded ncens Association of Student 
International Law Societies 

ASILS Intl LJ. .... ASILS International Law Journal 
ASIR LAUR iii ce ei cles ASIR Law Review 


Association for the Study of 

International Relations Law Review 

ALSIRe ecient a aide ness American State Reports 
Atherly on Marriage Settlements .. A Practical Treatise 
on the Law of Marriage 

and Other Family Settlements 


ATLA ....... Association of Trial Lawyers of America 
ADDALY wine asiotesctas American Trial Lawyers 
Association Journal 

Ath. Rep. occ cc cece cee eee eee Atlantic Reporter 
Atom. Energy L.J........ Atomic Energy Law Journal 
Atom. En. L. Rep. (CCH) ........ Atomic Energy Law 
3 Reporter 

Att'y Gen. Rep... cee eee eee eeee United States 
Attorney General's Reports 

Auckland U. L. Rev. ........... Auckland University 
Law Review 

Austin’s Jurisprudence .......... Austin, Lectures on 
Jurisprudence, or, 

The Philosophy of Positive Law 

Austl. B. Rev. ...........008 Australian Bar Review 
Austl. Bus. L. Rev. ............. Australian Business 
Law Review 

Aust. Disp. Resol. J. ...........-. Australian Dispute 
Resolution Journal 

Aust. J. Asian L. . Australian Journal of Asian Law 
Austl. J. Corp. L. .... 6. eee eee Australian Journal of 
; Corporate Law 

Austl. J. For. Sci... 0. cc ee eee Australian Journal of 


Forensic Sciences 
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Austl. J. Hum. Rts. ............ Australian Journal of 
Human Rights 

Aust. J. IntiAm .........066. Australian Journal of 
International Affairs 

Austl. J. Lab. L. .... Australian Journal of Labour Law 
Austl. J.L. & Soc'y .......0..005. Australian Journal of 
Law and Society 

Austl. J. Legal Hist. ........... Australian Journal of 
Legal History 

Austh LJ. occ. eee eee Australian Law Journal 
Austl. Tax Fo oo... cc eee ee eee Australian Tax Forum 
Austl. Tax Rev. ............5: Australian Tax Review 
Aust. Y.B. Intl bh, ........... Australian Yearbook of 
: International Law 

Australasian Gay & Lesbian L.J....:..... Australasian 
Gay and Lesbian Law Journal 

Auto. Cas. (CCH) .............45. Automobile Cases 
Auto. Cas. 2d (CCH) ............. Automobile Cases, 


Second Series 
Auto. Ins. Cas. (CCH) ... Automobile Insurance Cases 


Auto. Ins. Rep. (CCH) ........ Automobile insurance 

Reporter 

Av. Cases (CCH) «0.0... cp cece ee eens Aviation Cases 

Ave Maria L, Rev. ........... Ave Maria Law Review 

Av. Ins. Rep. .......-065- Aviation Insurance Reports 

Av. L. Rep. (CCH) ........... Aviation Law Reporter 

Aviation Law Reports 

B 

Babington on Auctions ............ A Treatise un the 

Law of Auctions 

Babington on Set-Off ....... A Treatise on the Law of 

Set-Off and Mutual Credit 

Bail. peshted..eeite seek gett enana caus Bailey (S.C.) 
Bail. Eq. ............-- Bailey's Equity Reports (S.C.) . 

Baker, Quar. ...... The Laws Relating to Quarantine 


of Her Majesty's Dominions at Home and Abroad, 
and of the Principal Foreign States 


Ballantine on Limitations ............. A Treatise on 
ee the Statute of Limitations 
Banking LJ. ...........- .,.+. Banking Law Journal 
Banking Pol'y Rep. ...... '.... Banking Policy Report 
Banking Rep. (BNA) ...... a ieibiaies ears Banking Report 
Bankr. 0.0... 0. ccc cece eee ees Bankruptcy Reporter 
Bankr. Code ............00 0. eee Bankfuptcy Code 
Bankr. Ct. Dec. (CRR) ... Bankruptcy Court Decisions 
Bankr. Dev. J. .... Bankruptcy Developments Journal 
Bankr. Form ..........00e eee eees Bankruptcy Form 
Bankr. L. Rep. (CCH) ...... Bankruptcy Law Reports 
Bankr. Rule ........ 0... cee eens Bankruptcy Rule 
Barb. ...... Barbour's Supreme Court Reports (N.Y.) 
Barb. Ch. ....... Barbour's Chancery Reports (N.Y.) 
Bates’ Dig. .......0. cece ee eeee Bates’ Digest, Ohio 
BATF ..... Bureau of Alcohol, Tobacco, and Firearms 
Bay. oisteds 5 ceed lnk caee eee eaaeewe Bay (S.C.) 
Bayley, Bills ........... Summary of the Law of Bills 
of Exchange, Cash Bills, and Promissory Notes 

Baylor L. Rev. ...... cece eee eee Baylor Law Review 


B.Bif is ciis die roiwaplna oe lees Boston Bar Journal 
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B.C.A. (CCH) ... Board of Contract Appeals Decisions 


B.C. Envel. Aff. L. Rev. ........ eee eee Boston College 
Environmental Affairs Law Review” 

B.C. Ind. & Com. L. Rev. .........., Boston College 

Industrial and Commercial Law Review 

B.C. Int'l & Com. LJ. 6.6... eee ee Boston College 

International and Comparative Law Journal 

B.C. Int'l & Comp. L. Rev. ......... . Boston College 

International and Comparative Law Review 

B.C. L. Rev. ..........46. Boston College Law Review 

B.C. Tax Rep. (CCH) ...........65 British Columbia 

Tax Reporter 

B.C. Third World L.J.......... Boston College Third 

World Law Journal 

Beach, Priv. Corp. .........+6 Commentaries on the 

Law of Private Corporations 

Beach, Pub. Corp.......... Commentaries on the Law 


of Public Corporations, with Municipal 
Corporations and Political or Government 
Corporations of Every Class 


Beale, Cas. Crim. Law .......... A Selection of Cases 
and Other Authorities on Criminal Law 

Beaver .,.......+. Beaver County Legal Journal (Pa.) 
Behav. Sci. & L. .... Behavioral Sciences and the Law 
Belli’s Mod. Trials ............. Belli, Modern Trials 
Bench & Bar .......... Bench and Bar of Minnesota 
Bench & B. Minn. ...... Bench atzd Bar of Minnesota 
Benefits LJ. ....... 2.2 eee eee Benefits Law Journal 
Ben. Rev. Bd. Serv. (MB) ..... Benefits Review Board 
Service 

Berkeley J. Emp. & Lab. L. ...........-.4. Berkeley 
Journal of Employment and Labor Law 

Berkeley J. Health Care L.........-...6-.. Berkeley 
Journal of Health Care Law 

Berkeley J. Intlhh. ............. Berkeley Journal of 
International Law 

Berkeley La RazaL.J. ...........- Berkeley La Raza 
Law Journal 

Berkeley Tech. LJ. ..... ae eaies Berkeley Technology 
Law Journal 

Berkeley Women's L.J. .......... Berkeley Women’s 
Law Journal 

Berks: cscs 665 08s Berks County Law Journal (Pa.) 
Best, Ev. 00... cess eens The Principles of the Law of 


Evidence with Elementary Rules 

for Conducting the Examination and 

Cross-examination of Witnesses 

Best Jur. Tr. .......... An Exposition of the Practice 
Relative to the Right to Begin 

and Reply in Trials by Jury 

Best, Pres. ........... A Treatise on Presumptions of 
Law and Fact, with the Theory 
and Rules of Presumptive or 

Circumstantial Proof in Criminal Cases 

Bevans ............ Treaties and Other International 
Agreements of the United States 

of America, 1776-1949 

Beven, Negligence ............+. Negligence in Law 
Beverly Hills B.A. J. .... Beverly Hills Bar Association 
Journal 
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BIA®) 2022: Seach Sehosele tie Bureau of Indian Affairs 
BOD» ee rciesiee victor te asie heads hues Bibb (Ky.) 
Bigelow, Estop. ............ A Treatise on the Law of 
Estoppel and Its Application in Practice 

Big. Torts ............4.. Bigelow, The Law of Torts 
Bill Rts. J. ......-...00. Bill of Rights Journal (ABA) 
Bite 2565 ies dia e Sasa eu ee sae ees Binney (Pa.) 
Bish. Cont. ........... Bishop, Commentaries on the 
Law of Contracts upon a New 

and Condensed Method 

_ Bish. Crim. Law .......... Bishop, Commentaries on 


the Criminal Law 

.. Bishop, New Criminal Procedure, 
or, New Commentaries on the Law of 
Pleading and-Practice in Criminal Cases 

Bishop, Non-Contract Law ..... Commentaries on the 
Non-contract Law and Especially as to 

Common Affairs Not of Contract or the 

Every-day Rights and Torts 

Bishop on Marriage & Divorce ..... Commentaries on 
the Law of Marriage and Divorce 

Black ........... Black, U.S. Supreme Court Reports 
Blackburn on Sales .... A Treatise on the Effect of the 
Contract of Sale on the Legal Rights of 

Property and Possession of Goods, 

Wares and Merchandise 


Bish. Crim. Proc. 


Black. Com. .......... Blackstone, Commentaries on 
the Laws of England 
Blackf. ......... 0.0 ee eee Blackford's Reports (Ind.) 


Handbook on the Construction 
and Interpretation of the Laws 


Black, Interp. Laws ... 


Black, Judg. ....... etn A Treatise on the Law of 
Judgments, Including the 

Doctrine of Res Judicata 

Black, Law. Dict. ............. Black, Law Dictionary 
Black LJ. oo... esc c eee ene Black Law Journal 
Blackst. Com. ......... Blackstone, Commentaries on 
the Laws of England 

Black, Tax Titles ...............5. A Treatise on the 
Law of Tax Titles 

Blanshard on Limitations .......... A Treatise on the 
. Statute of Limitations 
BE Comm. ............ Blackstone, Commentaries on 
: the Laws of England 
By Leader tic. 240s eka ee sess 3 Bar Leader (ABA) 
Bliss, Ins. .......... The Law of Life Insurance, with 
a Chapter on Accident Insurance 

BLM ...........0e eee Bureau of Land Management 
BS ies sie Siecle aiwctehe ape Bureau of Labor Statistics 
Blue Sky L. Rep. (CCH)...... Blue Sky Law Reporter 
Blue Sky Law Reports 

Blume Sup. Ct. Trans. .2.........020 000s Blume, 
Supreme Court Transactions (Mich.) 

Blume Unrep. Op. ......... 0.00 - see e eee eee Blume, 
Unreported Opinions (Mich.) 

ABS MOR oS cca etesad eeatdae eke Ben Monroe (Ky.) 
BNA} heed cute ataduica crane Bureau of National Affairs 
Bond L. Rev. ......... 2c eee eee Bond Law Review 
Booth, Real Act. ......... The Nature and Practice of 


Real Actions in Their Writs and Process 
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Boston B.J...... cece cece e eee Boston Bar Journal 
Boston L.R. 0... . ee cece eee Boston Law Reporter 
Bouvier, Law Dictionary .......... A Law Dictionary, 
Adapted to the Constitution and 
Laws of the United States 
Bouv. Inst. ...... Bouvier, Institutes of American Law 
Bowstead .........000es Digest of the Law of Agency 
Bowstead on Agency ..... Digest of the Law of Agency 
Oye asics Geosies Ginre Sheeler ake Solera Boyce (Del.) 
BR io iice tet Cee naie aise West's Bankruptcy Reporter 
Braet, ols so nce iet eke eee aee wees Bracton 
Bracton’s NoteBook .......... Bracton's Note Book: 


A aaa of Cases Decided in the King’s Court 
.s;.. During-the Reign of Henry the Third 


Bradf. ..... 4 es ety 2a teas lets Bradford (Iowa) 
Brandeis J. Fam. Ls Sccten those . Brandeis Journal of 
Family Law 

Brandeis LJ. ..............5. Brandeis Law Journal 
Brayt. ... cc cece rene ees news sneec ees Brayton (Vt.) 
BRBS .......... Benefits Review Board Service (MB) 
Brees@. os cee cat Ses ieee eee eee oe Breese (Ill.) 
Brevi o0-6i62ebs ta eetaihsn trae eates Brevard (S.C.) 
Brice, Ultra Vires........... Brice, A Treatise on the 
Doctrine of Ultra Vires 

Brick. Dig. .... Brickell, Digest of the Lecisions of the 


Supreme Court of the State of Alabama 

Bridgeport L. Rev. Bridgeport Law Review 
Brief Times Rptr. ...... Brief Times Reporter (Colo.) 
Bright. Dig. ........ Brightly, An Analytical Digest of 
the Laws of the United States 

Brit. J.L. & Soc’'y’.. 2... eee eee British Journal of 
Law and Society 

Brit. Tax Rev. .............0000- British Tax Review 
Brit. Y.B. Int lb. .............0. British Yearbook of 
International Law 


Brook. L. Rev. ............005 Brooklyn Law Review 
Brooklyn B. ..... cc cece cece ee eee ene Brooklyn Bar 
Brooklyn Barr. ................. Brooklyn Barrister 
Brooklyn Daily Rec. ......... Brooklyn Daily Record 
Brooklyn J. Inthe. si car dscns Brooklyn Journal of 

International Law 
Brooklyn L, Rev, ...........6. Brooklyn Law Review 
Brown, Adm.......... Cases on the Law of Admiralty 


. Browne, Div. ....... ... G. Browne, A Treatise on the 


Principles and Practice of the Court 

for Divorce & Matrimonial Causes 

Browne on Statute of Frauds ....... A Treatise on the 
Construction of the Statute of Frauds 

Browne, Prob.......... G. Browne, .\ Treatise on the 
Principles and Practice of the 

Court of Probate in Contentious 

and Non-contentious Business 


Bryce’s Am. Com. ..... 00. eee eeeeee Bryce, American 
Commonwealth 

BETAS ete cies paeaies Reports of the United States 
Board of Tax Appeals 

B.T.a. (CCH) ....... Board of Tax Appeals Decisions 
B.T.AM. (P-H) ..........006- Board of Tax Appeals 


Memorandum Decisions 
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Bucks ............ Bucks County Law Reporter (Pa.) 
Buffalo L. Rev. ...........0000- Buffalo Law Review 
Buff. Crim. L. Rev. ..... Buffalo Criminal Law Review 
Bull, Envi. LJ. owe eee eee Buffalo Environmental 
Law Journal 

Buff. Hum. Rts. L. Rev... . ec ccc eee eee eee Bu ffalo 
Human Rights Law Review 

Buff. J. Intl Li vv sclecseaaveline Buffalo Journal of 
International Law 

Buff. J. Pub. Int. L. ....... ec eee Buffalo Journal! of 
Public Interest Law 

Buff. L. Rev. 2.2... cc ese e eee eee Buffalo Law Review 
Buff, Pub. Int. LJ. ...... Buffalo Public Interest Law 


Bose In,the Public Interest 


Buff. Women's L.J. .... Buffalo Women's Law Journal 


B.U. Int'l. LJ. wwe eee ee Boston University 
International Law Journal 

B.U. J. Sci. & Tech. L............. Boston University 
Journal of Science & Technology Law 

B.U. J. Tax Law ....... 0. cee ees Boston University 
Journal of Tax Law 

Bull. Am. Acad, Psych. & L. .......... Bulletin of the 
_American Academy of Psychiatry and Law 

Bull. Bus. L. Sec. St. B. Tex. ......... Bulletin of the 
Business Law Section State Bar of Texas 

Bull. Copyright Soc’y ............: .. Bulletin of the 


Copyright Society of the U.S.A. 
Bull. Copyright Soc’y U.S.A. Bulletin of the 
Copyright Society of the U.S.A. 


Bull. Copy. Soc’y ....... 0... e ee ees Bulletin of the 
Copyright Society of the U.S.A. 

Bull. L. Sci. & Tech. ........ Bulletin of Law, Science 
and Technology (ABA) 

B.U.L. Rev. ......... Boston University Law Review 
Bump, B'k'cy ....... Law and Practice of Bankruptcy 
Bump, Comp. ..........- Composition in Bankruptcy 
Bump; Const. Dec. .........4. Notes of Constitutional 


Decisions: Being a Digest of the. 

Judicial Interpretations of the Constitution 
of the. United States . 

Bump, Fed. Pr......... Federal Procedure: The Title 

Judiciary in the Revised Statutes 

of the United States, and the Rules 

Promulgated by the Suprethe Court ... 

Bump, Fraud. Conv. ....... Fraudulent Conveyances: 

A Treatise upon Conveyances Made 

by Debtors to Defraud Creditors 


Bump, Int. Rev. .........55 Internal Revenue Laws 
Bump, Pat. .......-0. eee e eee The Law of Patents, 
Trade-Marks, and Copy-Rights: 

Consisting of Sections of the Revised 

Statutes of the United States with 

Notes Under Each Section ... 

B.U. Pub. Int. LJ. ......... Boston University Public 
Interest Law Journal 

BOP? scandces esate gwrertede ee caae Burnett (Wis.) 
Burns’ Ann. St. ..... Burns’ Annotated Statutes (Ind.) 
Burns’ Rev. St. ........ Burns’ Revised Statutes (Ind.) 
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Burrill, Assignm. ......... A Treatise on the Law and 
Practice of Voluntary Assignments 
for the Benefit of Creditors 


Burrill, Cire. Ev. .......... A Treatise on the Nature, 
Principles and Rules of Circumstantial Evidence 
Burrill, Pr. ......... A Treatise on the Practice of the 


Supreme Court of the State of 
New York in Personal Actions: 
with an Appendix of Practical Forms 


Busbe edi cccwev eases Busbee's Law Reports (N.C.) 
Busb. Eq. .........-. Busbee’s Equity Reports (N.C.) 
Busb. Law .......-..+4. Busbee’s Law Reports (N.C.) 
Bus. Franchise Guide (CCH) ..... Business Franchise 

Guide 
Bush esse 50s Fd cba vie aioe eens Bush (Ky.) 
Bus: Law. ob casa ca ehe ees acess Business Lawyer 
Buss Lifes tetas tes eats Business Law Journal 
Bus. L. Rev. ...... cc eee e cece Business Law Review 
Bus. L. Today ..............--5 Business Law Today 


Buswell on Personal Injuries The Civil Liability 
for Personal Injuries Arising Out of Negligence 


. Bus. Wk. ........ Lele Rade ache etc Seed Business Week 
Bx. County Adv. .... Bronx Bar Association Advocate 
Byles, Bills ........... A Treatise on the Law of Bills 

of Exchange, Promissory Notes, 

Bank-Notes and Checks 

BYU Educ. & LJ......... Brigham Young University 

Education and Law Journal 

BYU J. Pub. L. .......... Brigham Young University 

Journal of Public Law 

BYU L. Rev. .........5.. Brigham Young University 

Law Review 

Cc 

CAL edie eevee d California Appellate Reports 

GCAAF. oo cece eee ees United States Court of Appeals 

for the Armed Forces 

CAB ..... cece eee Civil Aeronautics Board Reports 

Cate Cas: (a cine diate acids Caines’ Cases (N.Y.) 

Cats Re vusieveas te saeco Caines’ Reports (N.Y.) 

CAN. occ cie dstnainsagiacleesieien gies California Reports 
(Supreme Court) . 

Cal. 2d ....... .... California Reports, Second Series 

Cal. $d... . cs eee eee California Reports, Third Series 

Cal. 4th ........... California Reports, Fourth Series 

Cal. Adv. Legis. Serv. ....ce eee California Advance 

Legislative Service 

Cal. App. ........-.006. California Appellate Reports 

Cal. App. Dec. ........ California Appellate Decisions 

Cal. App. Supp. ........ California Appellate Reports 

Supplement 

Cal. App. 2d .......... California Appellate Reports, 

Second Series 

Cal. App. 2d Supp. ..... California Appellate Reports 

Supplement, Second Series 

Cal. App. 3d .......... California Appellate Reports, 

Third Series 

Cal. App. 3d Supp. ..... California Appellate Reports, 


Supplement, Third Series 
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Cal. App. 4th .......... California Appellate Reports 
Fourth Series 

Cal. Bankr. J. ........ California Bankruptcy Journal 
Cal. Code dig Saslee-eza,'eb claveaehepo-o erga doe California Code 
Cal. Code Regs. ...... California Code of Regulations 
Cal. Crim, L. Rev. ... California Criminal Law Review 
Cal. Det ies oo shonin sie nciestoses California Decisions 
Calif. L. Rev. 2... 0... cece eee California Law Review 
Cal Jars .is cencecciciae cies California Jurisprudence 
Cal. Jur. 2d ............ California Jurisprudence 2d 
Cal. Jur. 3d ............ California Jurisprudence 3d 
CAD 6 oie hoes see eheie ke eee Chase ead es Cail (Va.) 
CLAW. b.6.oo6s cies cettia we aanwiy California Lawyer 
Cal. Legis. Serv. ....... California Legislative Service 
Cal. Leg. Rec. ....- actuated California Legal Record 
Cal. LJ. ...... California Law Journal (San Francisco) 
Cal. L. Rev. 0.0... .. cc cece eee California Law Review 
Cal. Real Prop. J. ... California Real Property Journal 
Cal. Reg. L. Rep. ............. California Regulatory 
Law Reporter 

Cal. Regulatory Notice Reg. ... California Regulatory 
Notice Register 

Cal. Rptr. ..... 0... eee West's California Reporter 
Cal. Rptr. 2d ............ West's California Reporter, 
* Second Series 

Cal. Stat. 20... cece eee eee Statutes of California 
Cal. St. BJ. ............ California State Bar Journal 
Cal. Unrep. ........... California Unreported Cases 
Cal. W. Inv’ LJ... - California Western International 
Law Journal 

Cal. W. L. Rev. ...... California Western Law Review 
Cam. & Nor. ..........006- ’ Conference by Cameron 
& Norwood (N.C.) 

Cambridge L.J. ............ Cambridge Law Journal 
Campbell L. Rev. ............ Campbell Law Review 
Can. B. Rev. ......... 0. cee eee Canadian Bar Review 
Can. Bus. LJ. ....... Canadian Business Law Journal 
Can. Com. L. Guide (CCH) .............-- Canadian 
Commercial Law Guide 

Can. Fam. L.Q. ..... Canadian Family Law Quarterly 
Can. Intell. Prop. Rev. ........ Canadian Intellectual 
: Property Review 
Can. J. Fam. L. ..... Canadian Journal of Family Law 
Can. J.L. & Juris. .........- Canadian Journal of Law 
and Jurisprudence 

Can. J.L. & Soc’y ...........06. Canadian Journal of 
Law and Society 

Can. J. Women & L. ....-...... Canadian Journal of 
Women and the Law 

Can. Tax J. oo... cece ce ee ee Canadian Tax Journal 
Can. Tax Rep. (CCH) ........ Canadian Tax Reporter 
Can.-U.S. LJ... cece ee ee eee Canada-United States 
Law Journal 

Can. Y.B. Intl L. ............ Canadian Yearbook of 
International Law 

CAP ou ee a ee i eae Se as Civil Air Patrol 
Cap. Def. Dig. ...... i ciaigcay aveibte Capital Defense Digest 
Cap. Def. J. oo... cee eee eee Capital Defense Journal 
Cap. U. L. Rev. ...... Capital University Law Review 
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Cardozo Arts & Ent. LJ. ........-. Cardozo Arts and 
Entertainment Law Journal 
Cardozo J. Int'l & Comp. L. ........ Cardozo Journal 
of International and Comparative Law 
Cardozo L. Rev. ............4. Cardozo Law Review 
Cardozo Online J. Conflict Resol. .......... Cardozo 
Online Journal of Conflict Resolution 
Cardozo Stud. L. & Lit. .......... Cardozo Studies in 
Law and Literature 
Cardozo Women’s LJ. ........... Cardozo Women's 
. Law Journal 
Car. L. Rep...,...... Carolina Law Repository (N.C.) 
Carv. Carr. ...7....... Carver, A Treatise on the Law 
“Relating to the Carriage of Goods by Sea 
Case & Com. “ade eeeeeeseeeesees Case and Comment 
Case W, Res. Jr Int'l LL. ........ Case Western Reserve 
Journal of International Law 
Case W. Res. L. Rev. .......... Case Western Reserve 
: Law Review 
Cas. on Trusts ..........00ee eee Ames, A Selection of 
Cases on the Law of Trusts 
Gath: Law: ccicusee sees eer iae isa es Catholic Lawyer 
Cath. U. Am. L. Rev. .......... Catholic University of 
America Law Review 
Cath. U. L. Rev. ................ Catholic University 
Law Review 
CBee wie eee Natit hate ak Cumulative Bulletin 
CBA Rec. .........-- Chicago Bar Association Record 
CBC 2... cece eee ee eee Clark Boardman Callaghan 
[OF : 5 Ora Collier's Bankruptcy Cases (MB) 
CBO eo 5 iscsi ares oie Congressional Budget Office 
CCA sc sewssetewe ts .... Circuit Court of Appeals 
Of 0} SR Tee Commodity Credit Corporation 
COM nk chin seacds daw cee Commerce Clearing House 
C.C.LJ . Centre County Legal Journal (Pa.) 
CrGING ide ca eevee ates ee Chief Counsel Notice (IRS) 
CCP ec vik sv eeeetalnnasateess Code of Civil Procedure 
; Code of Criminal Procedure 
C.GLP AG ide vii cate ees Court of Customs and 
A Patent Appeals Reports | - 
COR assess: SENS Commission on Civil Rights 
CDC ......... ek det oie’ Centers for Disease Control 
* and Prevention 
CEB ..... California Continuing Education of the Bar 
CEC (CCH) ............ European Community Cases 
Cent. Dig, ..... cece cece cece eee eee Century Digest 
Cent. Law J. wo. cece cece nn ee Century Law Journal 
CEQ siden seas ts Council on Environmental Quality 
CONE 255i ess Wek siege Seay dace Os Ses certiorari 
cert. denied ............0 cece certiorari denied 
. GBR cise 038 cease sen Code of Federal Regulations 
CFTC .....  Comenory Futures Trading Commission 
, C.G.S.A, . Connecticut General Statutes Annotated 
CES 36 7t deae ciesie ore Nad Cape Nata ee eee chapter 
Chamberlain's 8 Stare Decisis ....... Chamberlain, The 
Doctrine of Stare Decisis: Its Reasons and Extent 
Chand. aiccsckiceeecuica cease davies. Chandler (Wis.) 
Chandler's Criminal Trials ...... Chandler, American 


Criminal Trials 


Table of Legal Abbreviations 


Chap. L. Rev. ........22.006- Chapman Law Review 
Chapman L. Rev............-+ Chapman Law Review 
Ch. D......... Law Reports Chancery Division (Eng.) 
Chem. Reg. Rep. (BNA) ........ Chemical Regulation 
Reporter 

Chester Co. Rep. ...... Chester County Reports (Pa.) 
GOV 6: bos cece meee seedgse eyed de ested 5 Cheves (S.C.) 
Chev. Eq. ......-...05. Cheves' Equity Reports (S.C) 
Chi. B. Rec... 0. eee eee eee Chicago Bar Record 
Chicago Bar Rec. ............-. Chicago Bar Record 
Chicago Bd. Options Ex. Guide (CCH) ...... Chicago 
Board of Options Exchange Guide 

Chicago L.B. .. 2.6.0. ccc eee Chicago Law Bulletin 
Chicago L.J. ........-.-..005. Chicago Law Journal. 
Chicago L. Rec. ............08 ‘Chicago Law Record 
Chicago L.T. oo. cece eee eee ees Chicago Law Times 
Chicano-Latino L. Rev. ......... Chicano-Latino Law 
Review 

Chicano L. Rev. ............46. Chicano Law Review 
Chi. J. Intl. ..........065 fbraatete Chicago Journal of 
_ International Law 

Chi.Kent L. Rev. ........ Chicago-Kent Law Review 
Child. Legal Rts. J. .............06 Children's Legal 
Rights Journal 

Chi. Leg. N. 0.0... cece eee eee Chicago Legal News 
China L. Rep. ........... China Law Reporter (ABA) 
Chis Bribs 266.6 odinnG aie ad oh ewareees Chicago Tribune 


Chitty, Bl. Comm. ....... Commentaries on the Laws 
of England by Sir Wm. Blackstone (Chitty ed.) 


Chitty, Com. Law ........... Treatise on the Laws of 

Commerce and Manufacturing 

and the Contracts Relating Thereto 

Chitty, Contracts ......... A Practical Treatise on the 

° Law of Contracts 
Chitty, Criminal Law ......... A Practical Treatise on - 

Criminal Law 

Chitty, Pl. oo... cc cee eee eee A Practical Treatise on 

Pleading, and on the Parties to Actions 

Chitty, Prerogative ......... A Treatise on the Law of 


Prerogatives of the Crown and the 
Relative Duties and Rights of the Subject 
Christian, Bankruptcy ....... Practical Instructions for 

Suing Out and Prosecuting a Commission of 
Bankruptcy, With the Best Modern Precedents, 
and a Digest of Supplemental Cases 


CIA siete S tects Central Intelligence Agency 
CIC. ceed Date eee Consumer Information Center 
Cin. L. Rev. ........--0.000. Cincinnati Law Review 
CER. eke cask Commissioner of Internal Revenue 
CW be een etiiaced Circuit Court of Appeals (federal) 
Circles: Buff. Women’s J.L. & Soc, Pol'y ...... Circles: 


The Buffalo Women's Journal 
of Law and Social Policy 


Cir. Ct. Rule... 0... ccc cece eee Circuit Court Rule 
City ba. cece codec ee eee ve eeaiaeceees NYLS Citylaw 
LO A +) » Sn Civil Appeals Reports 
CIV: Code o:56siias ii vd bs Hoan dele sade Secale Civil Code 
Civ. Code Practice ............ Civil Code of Practice 
Civ Prac Act. esis celta tie ee os Civil Practice Act 
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Givi Sti 6d ced Spies ce bbe AeA ees Civil Statutes 
Cis ssecess sig dee eS gelewle ved ...+. Corpus Juris 
CS. occ cece nee seneene _... Corpus Juris Secundum 
Chi cited here iad Gaara deers panei els Clause 
GLAIW 6 oo doa ieee Constitutions and Laws of 


the American Indian Tribes 


Clay's Dig. ............ Clay, A Digest of the Laws of 
the State of Alabama 

GCUGhS state oes Clarke's Chancery Reports (N.Y.) 
Ch Gti evs tecd ily. cea des eae United States Claims 
Court Reporter 

Clearinghouse Rev. .......... Clearinghouse Review 
C. Leg. Rec. ..... Wea aay eat California Legal Record 
Clev. BJ. ....... CREO adie ves Cleveland Bar Journal 
Clev. Insan. ......seeeeeeeecees Clevenger, Medical 
Jurisprudence of Insanity or Forensic Psychiatry 

Clev. Law Rec. ..,......64 Cleveland Law Recorder 
Clev. Law Rep. .........--. Cleveland Law Reporter 
Clev.—Mar. L. Rev. .........0005 Cleveland-Marshall 
Law Review 

Clev.—-Marshall L. Rev. .......... Cleveland-Marshall 
: Law Review 
Clev. St. L. Rev. ........ Cleveland State Law Review 
Clinical L. Rev. .... Clinical Law Review: A Journal of 
Lawyering and Legal Education 

of Of Re rere eee California Law Journal 
C.L.J. & Lit. Rev. ........ California Law Journal and 
Literary Review 

GLEN 5:85 earait Sabie 6 site 85 ete Chicago Legal News 
GALL He en eis Vases California Law Review 
CES Sineeiie rien tink cis Christian Legal Society 
CES Oe sid tes coos Bee deed ..++ CLS Quarterly 
GOL, osce4a denoted fee Chartered Life Underwriters 
CLU Ys sci sisctegksasswac daisies CLU Journal 
[OF WV, Va Decisions of the United States 
Court of Military Appeals 

C.M.L.R. oe cece eee Common Market Law Reports 
GIMGR so cserd a asics ee Saiste aleoie as Court Martial Reports 
Cobb, Dig. ............ Cobb, A Digest of the Statute 
Laws of the State of Georgia 

Cobb, Slav. .........cceee An Inquiry into the Law 
- of Negro Slavery in the 

United States of America 

Code Civ. Proc. .........60. - Code of Civil Procedure 
Code Cr. Proc. ......... Code of Criminal Procedure 
Code Gen. Laws ............. Code of General Laws 
Code Me. R. ..... eee eee eee Code of Maine Rules 
Code Prac. . 2... ccc eee cece eee eee Code of Practice 
Code Proc. ....c cece cee e ences Code of Procedure 
Code Pub. Gen, Laws ... Code of Public General Laws 
- Code Supp. .......... eee sees Supplement to a Code 
COG. Sty gsliehneeh siete ots § Codified Statutes 
Co. Inst. 2... cee Coke, Institutes of the Laws 
_ of England (four parts) 

CON sae wistedis penagaetveseeeee 6 Coldwell (Tenn.) 


Cole. &:Cai. Cas. .. Coleman and Caines’ Cases (N.Y.) 
Cole. Cas... cc ccc cece ee ee Coleman's Cases (N.Y.) 


1662 


wuaiees «+++. Coke, First Part of the Institutes 
. of the Laws of England, or 
A Commentary Upon Littleton 
Collective Bargaining 
Negot. & Cont. (BNA)....... Collective Bargaining 
Negotiations and Contracts 
College L. Dig. (Nat'l Ass'n 


College & Univ. Att'ys) ........ College Law Digest 
Collier Bankr. Cas. (MB) ..............000005 Collier 
Bankruptcy Cases 

Collier Bankr. Cas. 2d (MB) ............0.05 Collier 
_ Bankruptcy Cases, Second Series 

Collyer, Partnership ...... A Practical Treatise on the 
Law of Partnership 

Colo. ..... SP Welbieye ins 6 sadness Moca Colorado Reports 
Colo. App. ...:.. Colorado Court of Appeals Reports 
Colo. Code Regs. ...... Code of Colorado Regulations 
Colo. J. Int'l Envel. L. & Pol'y ......... "2... Colorado 


Journal of International 
Environmental Law and Policy 


Colo Laws: ics hana ete ese oth Giese Colorado Lawyer 
Colo, Law Rep. ............. Colorado Law Reporter 
Colo. Legis. Serv. ....... Colorado Legislative Service 
Colo. Reg. ....... cece eee ee eee Colorado Register 
Colo. Rev. Stat. .......... Colorado Revised Statutes 
Colo. Rev. Stat. Ann. ............. Colorado Revised 
- Statutes Annotated 

Colo. Sess. Laws .......... Session Laws of Colorado 
Colum. Bus. L. Rev. ............ Columbia Business 
Law Review 

Colum. Hum. Rts. L. Rev. ........ Columbia Human 
Rights Law Review 

Colum. J. Asian L..... Columbia Journal of Asian Law 
Colum. J. E. Eur, L. ....... Columbia Journal of East 
European Law 

Colum. J. Envi. Lo ..... 22.0... Columbia Journal of 
Environmcatal Law 

Colum. J. Eur. L. .............. Columbia Journal of 
European Law 

Colum. J. Gender & L. ......... Columbia Journal of 
Gender and Law 

Colum. J.L. & Arts.............. Columbia Journal of 
Law & the Arts 

Colum. J.L. & Soc. Probs. apetesies's Columbia Journal of 
: Law and Social Problems 

‘Colum. J. Transnat’l L. ......... Columbia Journal of 
Transnational Law 

Colum. L. Rev. .............. Columbia Law Review 
Colum. Sci. & Tech. L. Rev. ...........065 Columbia 


Science and Technology Law Review 

Colum. Surv. Hum. Rts, L. Rev. .......... Columbia 
Survey of Human Rights Law Review 

Colum.—VLA J.L. & Arts ............ Columbia—VLA 
(Volunteer Lawyers for the Arts] 

Journal of Law and the Arts 


Com. & L............. Communications and the Law 
Com. L.B. .... ccc ee Commercial Law Bulletin 
Com. LJ. 6... ccc ee eee Commercial Law Journal 
COMM/ENT ....... University of California Hastings 


Communications and Entertainment Law Journal 
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Comm. Fut. L. Rep. (CCH) ...... Commodity Futures 
Law Reporter 


Commodity Futures Law Reports 


Comm. Law. ....... cece ee eees Commercial Lawyer 
Communications Lawyer 
CommLaw Conspectus ...... CommLaw Conspectus: 
Journal of Communications Law and Policy 
Comm. LJ. .......- eee ee Commercial Law Journal 
Common Mkt. L. Rep. (CCH) ...... Common Market 
Law Reports 
Common Mkt. L. Rev. .......-.... Common Market 
Law Review. 
Communications Reg. (P& F) ...... Communications! 
ah Regulations 
Community Prop. J. . _ Community Property Journal 
Comp. Gen. ........... Decisions of the Comptroller 
General (U.S.) 
Comp. Gen. Laws .......... Compiled General Laws 
Comp. Lab. L. ............. Comparative Labor Law 
Comp. Lab. L. & Pol’yJ. ........ Comparative Labor 
Law & Policy Journal: 
Comp. Lab. L.J...... Comparative Labor Law Journal 
Comp. Laws ........ccereeeeeeeees Compiled Laws 
Compleat Law. ............ Compleat Lawyer (ABA) 
Comp. St. 2.0... eee c eee e nee ees Compiled Statutes 
Comptr. Treas. Dec. .......... Comptroller Treasury 
Decisions 
Computer & Internet Law. ...... The Computer and 
Internet Lawyer 
Computer Law .............. The Computer Lawyer 
Computer LJ. .... 2. eee eee Computer Law Journal | 
Computer/L.J. .........44.. Computer/Law Journal 


Seaddcclannsr The Law of Contracts and 
Promises in Various Subjects 


Comyn on Cont. 


CON. 00. cece e eee eee e nee teen eneees Congress 
: Congressional 
Cong. Dig. ......... cece eens Congressional Digest 
Cong. Globe ...........550.005 Congressional Globe 
Cong. Index (CCH) ........... Congressional Index 
Cong. REC. oc. eee c eee e eee eee Congressional Record: | 
Conn, ....... eau .... Connecticut Reports 
Conn. Acts ........ Connecticut Public & Special Acts 
Conn. Agencies‘Regs. ...... -......... Regulations of 
Connecticut State Agencies 
Conn. App. .......... Connecticut Appellate Reports 
Conn. BL. oo. e eee eee ees Connecticut Bar Journal 
Conn. Cir. Ct. .... Connecticut Circuit Court Reports 
Conn. Gen. Stat. ..... General Statutes of Connecticut 
Conn. Gen. Stat. Ann. ......... Connecticut General 


Statutes Annotated 


_ Conn. Ins. LJ. ... Connecticut Insurance Law Journal 
Conn. J. InviL. ..........68- Connecticut Journal of 
International Law 

Conn. Legis. Serv. .... Connecticut Legislative Service 
Conn. LJ... ces eee e eee Connecticut Law Journal 
Conn. L. Rev. ........0545- Connecticut Law Review 
Conn. L. Rptr. ........... Connecticut Law Reporter 
Conn. Prob. L.J. ... Connecticut Probate Law Journal 
Conn. Pub. Acts ............ Connecticut Public Acts 


Copyright L. Dec. (CCH) ... 
Copyright L. Rep. (CCH) .. 


Cornell Int'l. LJ. .. 
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Conn. Spec. Acts 
Conn. Super. Ct......... 


Sica wekte eeesy Connecticut Special Acts 
Connecticut Superior Court 


Reports 

Conn. Supp. ..........005 Connecticut Supplement 
Conn, Surr. .... 0. cee eee eee Connecticut Surrogate 
Consol. T.S. ...... Parry's Consolidated Treaty Series 
Con, St... . eee ccc eens ‘Consolidated Statutes 
CONS ives diel 0504 eee Ba BRE MES a Constitution 
Const. Amend. ......... Amendment to Constitution 
Const. Comm. .......... Constitutional Commentary 
Const. Comment. ....... Constitutional Commentary 
Const. F. vce cece e eee eeceene Constitutional Forum 
Construction Law. ............ Construction Lawyer 
Const. U.S. Amend. ............. “Amendment to the 


Constitution: of the United States 

Consumes Cred. Guide (CCH) ..... Consumer Credit 
Guide 

Consumer Fin. L.Q. Rep. .......-.see ees Consumer 
Finance Law Quarterly Report 


Consumer Prod. Safety Guide (CCH) ..... Consumer 
Product Safety Guide 

CONG. sn rae oS ae Ae Cela ee dint Contracts 
Cont. App. Dec. (CCH) ... Contract Appeals Decisions 
Cont. Cas. Fed. (CCH) ...... Contracts Cases, Federal 
Cont. of Banking (P-H) ......... Control of Banking 
Conv. & Prop. Law. ..........405: Conveyancer and 
Property Lawyer 

Conv. & Prop. Law. (ms.) ......... Conveyancer and 
Property Lawyer (new series) 

COOKE: & neces cane ie ea staneaewes Cooke (Tenn.) 
Cooke, Ins. ..........66. The Law of Life Insurance, 
Including Accident Insurance and 

Insurance by Mutual Benefit Societies 

Cooley, Const. Law ............ General Principles of 


Constitutional Law in the United States 

Cooley, Const. Lim. ... Treatise on the Constitutional 
Limitations Which Rest Upon 

the Legislative Power of the 

States of the American Union 

Cooley L. Rev. 2.0.0... cece eeeee Cooley Law Review 
Cooley, Princ. Const. Law General Principles of 
Constitutional Law in’the United States 

Cooley's Blackstone - Commentaries on the Laws 
of England by Sir Wm. Blackstone (Cooley ed.) 

Cooley, Tax'n .... A Treatise on the Law of Taxation: 
Including the Law of Local Assessments 


weeene 


Cooley, Torts ....... Treatise on the Law of Torts, Or 

Wrongs Which Arise Independent of Contracts 
Copy. Bull. .......... 5c cee eee Copyright Bulletin 
Copy. Dec. ............ 0c eee eee Copyright Decisions 


Copyright Law Decisions 
. Copyright Law Reporter 


. Copyright Law Reports 
Copyright L. Symp. (ASCAP)......... Copyright Law 
Symposium (American Society of 


Composers, Authors, and Publishers) 
Cornell International Law Journal 


Cornell J.L. & Pub. Pol'y ..... Cornell Journal of Law 
and Public Policy 
Cornell L.F. ... 0... 0c Cornell Law Forum 
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Cornell LJ. 2... eee ee eee eee Cornell Law Journal 
Cornell L.Q. . 0. cece cece es Cornell Law Quarterly 
Cornell L. Rev. ......-....0005. Cornell Law Review 
Corp. Couns. ........00+ ee eeee Corporate Counsel 
Corp. Couns. Q. ....... Corporate Counsel Quarterly 
Corp. Couns. Wkly (BNA)........ Corporate Counsel 
Weekly 
Corp. Guide (Aspen Law & Bus.) .. Corporation Guide 
Corp. L. Rev. ........0500 Corporation Law Review 
Corp. Tax’n ..... 0... cece eee Corporate Taxation 
Cost Accounting 
Stand. Guide (CCH)............. Cost Accounting 
: Standards Guide 
COW oie s cl ee Ss eke Vhaesieeie es Cowen's Reports (N.Y.) 
Cow. Cr. R. ...... .. Cowen’s Criminal Reports (N.Y.) 
O8 Jan ra ea Sa Yecare, rer Common Pleas 
- GPA. oc. cece eee i eecdcorees Certified Public Accountant 
CPSC ........ Consumer Product Safety Commission 
CO , oer erie Se ee ‘Criminal Act 
Cranch ........ Cranch, U.S. Supreme Court Reports 
Cranch (D.C.) 
. Cranch, Pat. Dec. ......... Cranch's Patent Decisions 
CR COdE 5 kesiostsgnsestegeasc RCs Criminal Code 
Creighton L. Rev. ........... Creighton Law Review 
Crime & Deling. ............ Crime and Delinquency 
Crime & Just. ....... 00. c cece eee Crime and Justice 
Crim. Just. 2.0.0.0. ee ee cenes Criminal Justice (ABA) 
Crim. Just. & Behav. .............. Criminal Justice 
and Behavior 
Crim. Just. Ethics ........... Criminal Justice Ethics 
Crim. Justice Q. .......... Criminal Justice Quarterly 
Crim. Just. J. ...........00- Criminal Justice Journal 
Crim. Law Bull. ............. Criminal Law Bulletin 
Crim. L. Bull. ............... Criminal Law Bulletin 
Crime LP esis se Se ceeded ods Criminal Law Forum 
Grim bh Js esi ek orsta ces Criminal Law Journal 
Crim. L.Q. oc... ceeeeees .... Criminal Law Quarterly 
Crim. L. Rep. (BNA) ........ Criminal Law Reporter 
Crim. L. Rev. .......0...2000. Criminal Law Review 
Crim.'L. Rptr. (BNA) ........ Criminal Law Reporter 
Crim. Rpts. ...... ies didiarereid. Sura eee Criminal Reports 
Cr. Prac. Act ...... Sather .+... Criminal Practice Act 
Cr, Proc. ACt oc. cece eee Criminal Procedure Act 
CRR ....... Corporate Reorganization Reporter, Inc. 
CRIS. heectieiaecetiands Colorado Revised Statutes 
CE. SU. cate ss acre athe galteaieee sence Criminal Statutes 
CSC) ae ssiciod tulle iting Bae Civil Service Commission 
CTBT O isis veawsineccilevenesttes ain Comprehensive 
Nuclear-Test-Ban Treaty Organization 
COcGlh, vais sada aminaita eer Court of Claims Reports 
Ct. Cust. .......6- Court of Customs Appeals Reports 
Ct. Int'l Trade ......... Court of International Trade 
io Reports 
Ct. Rev. ..... Court Review (American Judges Assoc.) 
GLU asia cF see elie ie 3 California Unreported Cases 
Cumb. LJ... 2... ec cee ee Cumberland Law Journal 
Cumb. L. Rev. ............ Cumberland Law Review 
Cumb.-Sam. L. Rev. .......06 Cumberland-Samford 


Law Review 
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Current Ct. Dec. ........... Current Court Decisions 
Current Legal Probs. ....... Current Legal Problems 
Current Med. for Att’'ys ........... Current Medicine 
for Attorneys 

Currents: Intl Trade LJ. .............055 Currents: 
The International Trade Law Journal 

Curtis on History of the Constitution ......... Curtis, 


History of the Origin, Formation, 
and Adoption of the Constitution 
of the United States 


CUBIS 6 acossabted esas bee Nead se ouage See Cushing (Mass.) 

Cust. B. & Dec. ...... Customs Bulletin and Decisions 

Cust. Ct... ccc e cece ccc eoes Customs Court Reports 

C.W.L.R. cece eee eens California Western Law Review 

C.Z. Code ........ Sa bees Canal Zone Code (Panama) 
D 

Daily Lab. Rep. (BNA) AO Daily Labor Report 

Dakines chess wees Dakota Reports (Territorial) 

Dakota-2 cece. ee diehidtcneeedees Dakota Reports 

Dak. L. Rev. ..........0 00 eee Dakota Law Review 

Dalhousie J. Legal Stud. ........ Dalhousie Journal of 

Legal Studies 

Dalhousie LJ. ............6. Dalhousie Law Journal 

Dall. ........... Dallas, U.S. Supreme Court Reports 

Dallas (Pa.) 

Dallam .........eeee eee Digest of the Laws of Texas 

Dallam’s Opinions (Tex.) 

Dana? sii siste oa cate Horace cee aa ets ae wh Dana (Ky.) 

D.&C....... Pennsylvania District & County Reports 

D.&C.2d .......... Pennsylvania District & County 

Reports, Second Series 

D.&C. 3d .......... Pennsylvania District & County 

Reports, Third Series 

D.&C.4th.......... Pennsylvania District & County 

Reports, Fourth Series 

Daniel, Neg. Inst. .......... A Treatise on the Law of 

Negotiable Instrument 

Dart, Vend. ............. A Treatise on the Law and 


Practice Relating to Vendors 

and Purchasers of Real Estate 

Davis, Cr. Law ......... A Treatise on Criminal Law, 
with an Exposition on. the Office and Authority 

of Justices of the Peace in Virginia 


Day osteo 28 boc tad Gowleawland see uters . Day (Conn.) 
D.C.B.J . District of Columbix:Bar Journal 
D.C.C.E - Distriet of Columbia Code Encyclopedia 
D.C. Code Ann. alaacasiate *.. District of Columbia Code 
Annotated 

D. Chip. ..............085 Wteerarens D. Chipman (Vt.) 
D.C. L. Rev. ........ District of Columbia Law Review 
D.C. Mun. Regs. ......... 0.000 District of Columbia 
Municipal Regulations 

D.C. Reg. .........000, District of Columbia Register 
D.C. Stat. 2.0... . ee eee District of Columbia Statutes 
DEA ............. Drug Enforcement Administration 
Decalogue J. .......... cece eee Decalogue Journal 
Dec. Comm’ PP at ccagcacseew reser Decisions of the 
Commissioner of Patents 


Dees Digs 66S Ginko eink sae keeles Decennial Digest 
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Dec, U.S. Mar.Comm’n ............ Decisions of the 
United States Maritime Commission 
Del a2 ciieree ssw eva kerse eda esos Ses Defense 
Def. Couns. J. ......-.++0.. Defense Counsel Journal 
Defense L.J. 6.0.5... cece ee eees Defense Law Journal 
Deli 2 sehetiete winter tery aie Delaware Reports 
Del. Cas.) ofits coniieie estes oa tions sacs Delaware Cases 
Del. Ch. ......-..-0---5 Delaware Chancery Reports 
Del. Code Ann. .......... Delaware Code Annotated 
Del. County ........-..... Delaware County Reports 
Del. J. Corp. L. .. Delaware Journal of Corporate Law 
Del. Law. 2. css pee eee eee e eee ees Delaware Lawyer 
Del. Laws ..... Laesae yactite cies Laws of Delaware 
Del. Term R. ........ Borns Delaware Term Reports 
Denio .... 0... cece eee . Denio's Reports (N.Y.). 
Den. J. Intl L. & Pol’y ........... Denver Journal of 
_ International Law and Policy 
Den Je ie noe nase. 4 5 3 cee Denver Law Journal 
Den. L.N. ....cccseeseeceneees Denver Legal News 
Denver L.N. ....... cece rece eee Denver Legal News 
Denv. J. Int'l L. & Pol'y .......... Denver Journal of 
International Law and Policy 
Denv. L. Cur. J... 2.000 Denver Law Center Journal 
Denv. LJ... 0. eee eee eee ee eee Denver Law Journal 
Denv. U. L. Rev. ..... Denver University Law Review 
DePaul Bus. LJ. ...... DePaul Business Law Journal 
DePaul Dig. Intl. .............-. DePaul Digest of 
International Law 
DePaul J. Health Care L. ......... DePaul Journal of 
Health Care Law 
DePaul-LCA J. Art & Ent. L. .......... DePaul-LCA 


{Chicago Lawyers for the Creative Arts] 
Journal of Art and Entertainment Law 


DePaul L. Rev. .............46- DePaul Law Review 


Dep’t St. Bull. ......... Department of State Bulletin 
DOSo ose a i8s Sn aces Desaussure’s Equity Reports (S.C.) 
Desty, Tax'n......... The American Law of Taxation 


as Determined in the Courts of 
Fa Last Resort in the United States 
Det. C.L. Mich. St. U. i. 


LREVS ciation tse hesteare cae Detroit College of Law 
at Michigan State University Law Review 

Det. C. L. Rev. ........ Detroit College Law Review 
Det be Joig.o eee ieee ees Detroit Law Journal 
Detroit B.Q. ...... ccc ee eee Detroit Bar Quarterly 
Detroit Law. .......... Denes aides Detroit Lawyer 
Detroit Leg. N. 2.2.2.6... eee ee Detroit Legal News 
Detroit L. Rev. ...... 2. cece ees Detroit Law Review 
DOV is fos. cedcag wiaveie ee Devereux's Law Reports (N.C.) 
Dev. & Bat. 20... .. cece eee Devereux & Battle's Law 
Reports (N.C.) 

Dev. & Bat. Eq. ..........0 eee Devereux & Battle's 
Equity Reports (N.C.) 

Devlin, Deeds ......... Treatise on the Law of Deeds: 
Their Form, Requisites, Execution, 

Acknowledgement, Registration, 

Construction, and Effect 

DHHS ... Department of Health and Human Services 


wd Paria eeletsaisteg aid Defense Intelligence Agency 
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udaiee Introduction to the Study of 
the Law of the Constitution 


Dicey, Constitution 


Dicey, Parties ........ A Treatise on the Rules for the 
Selection of the Parties to an Action 
Dick. J. Envel. L. & Pol'y ....... Dickinson Journal of 
Environmental Law & Policy 
Dick. J. Invi. ...........-... Dickinson Journal of 
International Law 
Dick. L. Rev. 2.0... 0... e ee ees Dickinson Law Review 
Digs divcnseaeinns  aiacadtelwedetesc we kiets Digest 
Dig. & Dec. Empl. Comp..App. Bd. ........... Digest 
& Decisions of the Employees’ 
Compensation Appeals Board 
Dig. Int'l. .......... « « Digest.o£ International Law 
Dillon, Mun. Corp. .......... Treatise on the Law of 
Municipal Corporations 
Disp. Res. J. ......-.05.. Dispute Resolution Journal 
Disp. Resol. J. .......... Dispute Resolution Journal 
Dist. Law. 2... cc cece cece eee ee eeee District Lawyer 
DIRescaiiwieniaed Dominion Law Reports (Can.) 
DUReed: <i irc ieiiee ees Dominion Law Reports, 
Second Series 
D.L.R. 3d woe eee Dominion Law Reports, 
Third Series 
D.LR. 4th 2.0... cece eee Dominion Law Reports, 
Fourth Series 
DOD Gis eid eae bes Department of Defense 
DOE oie ed selnay ob tae on Department of Energy 
DOJ Alert .......-..0005 Department of Justice Alert 
Dominion Tax. Cas. (CCH) ...... Dominion Tax Cases 
DOP 6s neaoeie een ares Depzrtment of Transportation 
DOU gi. ecg ce ae da de betes arate Douglass (Mich.) 
Drake J. Agric. L. ...... ce cece eee Drake Journal of 
Agricultural Law | 
Drake L. Rev. ..... cece eee eee Drake Law Review 
Drone on Copyright ....... Drone, A Treatise on the 


Law of Property in Intellectual Productions 
in Great Britain and the United States: 
Embracing Copyright in Works of 
Literature and Art-and Playright in 
Dramatic and Musical Compositions 


Dude nice sd edls ian sila -.. Dudley (S.C.) 
Dud. Eq. ............ Dudley's Equity Reports (S.C.) 
Duer, Mar. Ins. ............ The Law and Practice of 
Marine Insurance 

Duer, Rep. ...........2005. A Lecture on the Law of 
Representations in Marine Insurance 

Duke Envtl. L. & Pol'y F. ...... Duke Environmental 


Law & Policy Forum 
Duke [nt'l & Comp. L. Ann. ..... Duke International 
and Comparative Law Annual 


Duke J. Comp. & Intl. ........... Duke Journal of 
Comparative & International Law 

Duke J. Gender L. & Pol'y .......... Duke Journal of 
Gender Law & Policy 

Duke LJ... ee eee cece eee eens Duke Law Journal 
Du Ponceau, Const. ............- A Brief View of the 


Constitution of the United States 


Duq. Bus. LJ. ...... Duquesne Business Law Journal 
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Duq. L. Rev. .......--.005 ... Duquesne Law Review 
DUVee disse gicose tae sdugaus sé aon beds Duvall (Ky.) 
DWI ecient as wees driving while intoxicated 
DW... sss k ah eaeeneee be Descriptive Word Index 
E 
BAS oe ieiiiss eGo" B58 Executive Agreement Series 
ECA wo. ccc ween Economic Commission for Africa 
BCE. sete diaidts sacle ws Economic Commission for Europe 
ECLAC ....s cece eee eee Economic Commission for 
Latin America and the Caribbean 
Ecology L.@. ......... setae Ecology Law Quarterly 
Ed. Law Rep. ....... West's Education Law Reporter 
Edm. Sel. Cas. ...... Edmond's Selected Cases (N.Y.) 
Edw. Ch. .....:.. Edward’s Chancery Reports (N.Y.) 
E.E.C. ... cece eeeee European Economic Community 
.EEOC .. Equal Employment Opporsunity Commission 
EEOC Compl. 
Man. (BNA)........... EEOC Compliance Manual 
EEOC Compl. 
Man. (CCH) .......... EEOC Compliance Manual 
E. Eur. Const. Rev. .............0005 East European 
Constitutional Review 
EIPR ........ European Intellectual Property Review 
Elder LJ. .... 2. cece ee cee ene Elder Law Journal 
Elder's Advisor ...... Elder's Advisor: The Journal of 
Elder Law and Post-Retirement Planning 
ELE 0 ococ siete site ieconay Environmental Law Institute 
|| AS 0» Elliot’s Debates’ 
Elm. Dig. .. Elmer, A Digest of the Laws of New Jersey 
Elmer, Lun. ....... J. Elmer, The Practice of Lunacy 
Under Commissions and Inquisitions 
Emerging Issues St. Const. L. .... Emerging Issues in 
State Constitutional Law 
E. Min. L. Inst. ....... Eastern Mineral Law Institute 
Emory Int'l L. Rev. ..........>- Emory International 
Law Review 
Emory J. Int'l Disp. Resol. ........ Emory Journal of 
International Dispute Resolution 
Emory LJ... cece eee eee eee Emory Law Journal 
Empl. & Training Rep. (BNA) ........- Employment 
and Training Reporter 
Empl. Comp. App. Bd. ..........+.. Decisions of the 
Employees’ Compensation Appeals Board 
Empl. Coord. (RIA) ....... - Employment Coordinator 
Empl. Coordinator (RIA) .. Employment Coordinator 
Employee Benefits Cas. (BNA) .+.. Employee Benefits 
Cases 
Employee Rel. LJ. ............ Employee Relations 
Law Journal 
Employee Rts. & Emp. Pol'y J. ..... Employee Rights 


& Employment Policy Journal 
Empl. Prac. Dec. (CCH) ....... Employment Practices 
Decisions 


*Full title: The Debates in the Several State Conventions on the 
Adoption of the Federal Constitution: As Recommended by the 
General Convention at Philadelphia in 1787. 
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Empl. Prac. Guide (CCH) ..... Employment Practices 
Guide 

Empl. Safety & Health Guide (CCH) .... Employment 


Safety and Health Guide 


Emp. Rel. L.J. ...... Employee Relations Law Journal 


Energy & Min. L. Inst. ....... Energy & Mineral Law 
Institute 
Energy LJ. ...-.... cee eee eee Energy Law Journal | 
Energy Mgmt. (CCH) .......... Energy Management 
Eng. Rep. ............ English Reports—Full Reprint 
Ent. & Sp. LJ. oo... 6.6.00. Entertainment & Sports ! 
Law Journal 
Ent. & Sports Law. ......... Entertainment & Sports 
Lawyer (ABA) 
Ent. LJ. ........ Supe shai Entertainment Law Journal 


Environs Env. L. & Pol'y J... ........000- Environs 
Environmental Law & Policy Joui ..:.! 


| 
| 
| 
| 
| 
| 


nerd 


Env. L. Rep. (ELI) ..... Environmental Law Reporter ; 

Envdl. Af. .... cc eee eee Environmental Affairs: 

Envel. & Plan. LJ. ..... Environmental and Planning 
Law Journal 
Envtl. Claims j. ...... Environmental Claims Journal 
Envil. PF. oc53 eis ceded das Envirunmental Forum 
Envele Lin ccs ceiicsie eve ce ede wane Environmental Law 
Envel. L. & Litig. ........... Environmental Law and 
Litigation 
Envetl. Law. ..............4. Environmental Lawyer 
Envel. L. Inst. ......... Enviroumental Law Institute 
Envi. L.Q. News]. ............. Environmental Law 
Quarterly Newsletter (ABA) 
Envel. L. Rep. ......... Environmental Law Reporter 
Envtl. Prac. News ...... Environmental Practice News 
Env’t Rep. (BNA)............ Environment Reporter 
Env't Rep. Cas. (BNA)... Environment Reporter Cases 
BO iis fies ore bes: ieco ale a ee Eig Paco ess Executive Order 
EPA 6 ices eseeaes « Environmental Protection Agency 


Eq. Empl. Compl. Man. (CBC) .... Equal Employment 


Compliance Manual 


EG. JUL sie iiee ein ie ere Equitable Jurisdiction 
Equity Jurisprudence 
Egy Phe oc 6 hos dds Seebslee ee te OS Wess Equity Pleading 
ERDA  i:s35cc2 cred eee cared Energy Research and 
Development Administration 

Erie ......esceceeees Erie County Legal Journal, Pa. 
ERISA . Employee Retitement Income Security Act 
ERISA Litig. Rep. ........ ‘ERISA Litigation Reporter 
ESCAP ........... Economic and Social Commission 
for Asia and the Pacific 

ESCOR .ii046 sucess Economic and Social Council 
Official Record (UN) 

ESCWA ........... Economic and Social Commission 
for Western Asia 
ESOP ..........005 Employee Stock Ownership Plan 
Est Plan. ses orig es heise ea en ois Estate Planning 
|} | ee ee ee ae European Union 
EURATOM ... European Atomic Energy Commission 
Eur. Bus. L. Rev. .... European Business Law Review 


Eur. Ct. H.R. . European Court on Human Rights 
Eur. H.R. Rep. .... European Human Rights Reports 


ee man A ame 


ee ee LS ND RNS Rw ng ee 
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Eur. LeReyv.. 6 cccac usin cece ds European Law Review 

Ex. D. ...... Law Reports, Exchequer Division (Eng.) 

Exec. Disclosure Guide (CCH) ............ Executive 
Disclosure Guide 

ExX€¢: Orde 55 cAgdicedeaed on tintin Executive Order 


Exempt Org. Rep. (CCH) Exempt Organizations 


Reports 
EXIMBANK .............05 Export-Import Bank of 
the United States 

F 
| ee As bas abs seeseenees Federal Reporter 
FiQd oa vietotiea ude Federal Reporter, Second Series 
F.3d .......: (asueeas Federal Reporter, Third Series 
FAA .... csc ccee eee Federal Aviation Administration 
Fair Empl. Prac. Cas. (BNA) ....... Fair Employment 
Practice Cases 
Fam. AdVOC. «4... .0. cece e ees Family Advocate (ABA) 
Fam. Advocate ............-.- Family Advocate (ABA) 
Fam. & Conciliation Cts. Rev. ........... Family and 
Conciliation Courts Review 
Fam. Ct. Rev. ..........-0006- Family Court Review 
Fam. L. Newsl. ........ Family Law Newsletter (ABA) 
Fam. L.Q. .......-.--5- Family Law Quarterly (ABA) 
Fam. L. Rep. (BNA) ........... Family Law Reporter 
Fam. L. Tax. Guide (CCH) .... Family Law Tax Guide 
“Fannie Mae” ........... Federal National Mortgage 
Association 
FAO... 0 ee ee eee Food and Agriculture Organization 
of the United Nations 
Farwell, Powers ....... A Concise Treatise on Powers 
FASB ........ ‘Financial Accounting Standards Board 
PBI) co ocesae each Federal Bureau of Investigation 
F.B.LS . Foreign Broadcast Information Service 
POA. issih ia ne ces Farm Credit Administration 
Be CaS ape eeh bie sie sess, Sev gs aed bb a8 ee Federal Cases 
F.C.C. . Federal Communications Commission 
" Federal Communications Commission Réports 
F.C.C.2d ...... Federal Communications Commission 
Reports, Second Series 
F.C.C.R. . : Federal Communications Commission 
Record 
F.C.C. Rec. .... Federal Communications Commission 
Record 
FCIA.......... Foreign Credit Insurance Association 
FCIC .......... Federal Crop Insurance Corporation 
FDASy ceeaeree en ccs Food and Drug Administration 
FDAA..... Federal Disaster Assistance Administration 
FDIC ....... Federal Deposit Insurance Corporation 
PEA coches casiwen caiied Federal Energy Administration 
PEC? esis os cata ues Federal Election Commission 
Fed. Audit Guide (CCH) ........ Federal Audit Guide 
Fed. Banking L. Rep. (CCH) ... Federal Banking Law 
Reporter 
Federal Banking Law Reports 
Fed. B.A. Sec. Tax’n Rep. .... Federal Bar Association 


Section of Taxation Report 
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Fed Bi Jio obese nee Soi es oka aee Federal Bar Journal 
Fed. B. News ......-..00 20s eeees Federal Bar News 
Fed. B. News & J. . Federal Bar News and Journal 
Fed. Carr. Cas. (CCH)........ Federal Carriers Cases 
Fed. Carr. Rep. (CCH) ..... Federal Carriers Reports 
FediCas. veces cic iecaeacats et Federal Cases (U .S.) 
Fed. Cas. No. .........0 0006s Federal Cases Number 
Fed. Cir. BJ. ........... Federal Circuit Bar Journal 
Fed. Cl... ... eee e cece eens Federal Claims Reporter 
Fed. Com. L.J. .........-5. Federal Communications 
Law Journal 

Fed. Comm. LJ. .......... Federal Communications 
Law Journal 

Fed. Cont. Rep. (BNA) ..... Federal Contracts Report 
Fed. Cts. L. Rev. ..:..... Federal Courts Law Review 
(Internet) 

Fed. Election Camp. Fin. Guide (CCH) ...... Federal 


Election Campaign Financing Guide 


Fed. Energy Reg. Comm'n Rep. (CCH) ...... Federal 
Energy Regulatory Commission Reports 

Fed. Est. & Gift Tax Rep. (CCH) ............ Federal 
Estate and Gift Tax Reporter 

Federal Estate and Gift Tax Reports 

Fed. Ex. Tax Rep. (CCH) ...-.... ee eee ee Federal 
Excise Tax Reporter 

Fed. Home Loan Bank Bd. J. .............. Federal 
Home Loan Bank Board Journal 

Fed. Inc. Gift & Est. Tax’n (MB) ............ Federal 
Income, Gift and Estate Taxation 

Fed. Law. ............--02++-0+++ +0 Federal Lawyer 
Fed. L. Rev. 0.0.0... .. 0 eee eens Federal Law Review 
Fed'n Ins. & Corp. Couns. Q. ......... Federation of 


Insurance and Corporate Counsel! Quarterly 
Fed'n Ins. Counsel Q. ...... Federation of Insurance . 
. Counsel Quarterly 


Fed'n Ins. Couns. Q. ....... Federation of Insurance 
Counsel Quarterly 

Fed. Probation ...........00 eee , Federal Probation 
Fed. R. App. PL oo... cece eee een eres Federal Rules of 
. Appellate Procedure 

Fed. R. Civ. P. ..... Federal Rules of Civil Procedure 
Fed. R. Crim. P. cece eee eee Federal Rules of 
Criminal Procedure 

Fed. Reg. ...... 0c ccc ec cnc eseeeees Fedéral Register 
Fed, Rep. ..... ccc cece enrecrnees Federal Reporter 
Fed. Res. Bull. ............ Federal Reserve Bulletin 
Fed. R. Evid. ............ Federal Rules of Evidence 
Fed. R. Serv. (CBC) ........... Federal Rules Service 
Fed. R. Serv. 2d (CBC) ....... Federal Rules Service, 
Second Series 

Fed. R. Serv. 3d (CBC) ....... Federal Rules Service, 
Third Series 

Fed. Sec. L. Rep. (CCH) ...... Federal Securities Law 
Reporter 

Fed. Sec. L. Serv. (CCH) ...... Federal Securities Law 
Service 

Fed. Serv. Imp. Pan. Rels. .......... Federal Service 


Impasses Panel Releases 
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Fed. Tax Coord. 2d (RIA) .. Federal Tax Coordinator, 


Second Edition 


Fed. Taxes (PH) .......... eee e eens Federal Taxes 

Fed. Tax Guide Rep. (CCH) ...... Federal Tax Guide 

Reports 

Fell, Guar. ............... A Treatise on the Law of 

Mercantile Guaranties, and of 

Principal and Surety in General 

FEP (BNA) ......... Fair Employment Practice Cases 

FEP Cas. (BNA) ..... Fair Employment Practice Cases 

9 2) | 0 Oe Federal Energy Guidelines: 

FERC Reports 

BED 3 cigy oie aeed is ccieasand Federal Estate Tax 

Fett. Carr. .......... Fetter, A Treatise on the Law of 

Carriers of Passengers 

FHA ............+.- Federal Housing Administration 

1 0 0 : Federal Home Loan Bank 

FHLBB .......35%: . Federal Home Loan Bank Board 

FHLMC ............. Federal Home Loan Mortgage 
Corporation (Freddie Mac) 

FHWA .........55. Federal Highway Administration 
FIA. 330 den ti iee%.s Federal Insurance Administration 
FICA ..........- Federal Insurance Contribution Act 
Fiduciary ............0005. Fiduciary Reporter (Pa.) 
Field, Corp. .............. A Treatise on the Law of 
* Private Corporations 

Fire & Casualty Cas. (CCH) .. Fire and Casualty Cases 
Fisher, Mort. ....... The Law of Mortgage and Other 
Securities upon Property 

Plas. sus 2edia Maced ease eed Florida Reports 
Fla. Admin. Code Ann. ....... Florida Administrative 
Code Annotated 

Fla. Admin. Weekly ... Florida Administrative Weekly 
Fla. Buje escigae eine te oa evolve Florida Bar Journal 
Fla. Coastal L.J. ........ - Florida Coastal Law Journal 
Fla. Ent. Art & Sport L.J.: .... Florida Entertainment, 
“Art & Sport Law Journal 

Fla. IntiL.J. ..... Florida International Law Journal 
Fla. J. Int'l L. ... Florida Journal of International Law 
Blas Juris: ccc eared wonassletiesa.s% Florida Jurisprudence 
Fla. Jur. 2d oo... eee eee Florida Jurisprudence 2d 
Phas Lawssiiccs. ss cghhediieie seees oes Laws of Florida 
Flas Bc pini es skinesis scans eeeses Florida Law Journal 
Fla. L. Rev. ...... Sade deena Florida Law Review 
Fla. L. Weekly .............0065 Florida Law Weekly 
Fla. L. Weekly Supp. ........... Florida Law Weekly 
Supplement 

Fland. const arehorgekerete Flanders, An Exposition on the 
Constitution of the United States 

Flanders, Fire Ins. ......... A Treatise on the Law of 
Fire Insurance 

Fla. Sess. Law Serv. ..... Florida Session Law Service 
PlaoState Fe ecey ne eedsa dha enone Florida Statutes 
Fla. Stat. Ann. ........... Florida Statutes Annotated 
Fla. Se. U. J. Land Use & Envtl. L. ...... Florida State 


University Journal of Land Use 
and Environmental Law 
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Fla. St. U. J. Transnat'l L. & Pol'y ...... Florida State 
University Journal 

of Transnational! Law and Policy 

Fla. St. U. L. Rev. .......... Florida State University 
Law Review 

Fla. Supp. ...... 0.0.0 e ee eee eee Florida Supplement 
Fla. Supp. 2d .......... eee eee Florida Supplement, 
Second Series 

Fla. Tax Rev. ... 0... . eee e eee Florida Tax Review 
Fletcher F. 20... .. cece cence eee Fletcher Forum 
Fletcher F. World Aff. ........... Fletcher Forum of 
World Affairs 

Flood, Lib. ........ 0 ecco eens A Treatise on the Law 
Concerning Libel and Slander 

Flood, Wills ..... An Elementary Treatise on the Law 
Relating to Wills of Personal Property 

BIBRA. ccscese cases Decisions of the Federal Labor 
; Relations Authority 
F.M.C. ....... Federal Maritime Commission Reports 
FMCS .... Federal Mediation and Conciliation Service 
FmHA ..........066. Farmers Home Administration 
F.M.S.H.R.C ... Federal Mine Safety & Health 
Review Commission Reports 

FNMA ..............4.. Federal National Mortgage 
Association (Fannie Mae) 

| 0) 0 eee en Freedom of Information Act 
Food & Drug LJ. ........ Food & Drug Law Journal 
Food Drug Cosm. L.J. ......... Food Drug Cosmetic 
Law Journal 

Food Drug Cosm. L. Rep. (CCH) ........ Food Drug 
Cosmetic Law Reporter 

: Food Drug Cosmetic Law Reports 
Foote, Priv. Int. Jur. ..... Foreign and Domestic Law: 
A Concise Treatise on 

Private International Jurisprudence 

For Def... acid i ciate eee e cee. For the Defense 


Fordham Ent. Media & Intell. Prop. L.F. ... Fordham 
Entertainment, Media and 
_ Intellectual Property Law Forum 


Fordham Envd. LJ. ....... Fordham Environmental 
Law Journal 

Fordham Envtl. L. Rep. .... Fordham Environmental 
; Law Report 

Fordham Fin. Sec. & Tax L.F. ........+02- Fordham 


Finance, Securitiés & Tax Law Forum 

Fordham Intell. Prop. Media & Ent. LJ. ... Fordham 
Intellectual Property, Media & 

Entertainment Law Journal 


Fordham Inti L.F. .......... Fordham International 
Law Forum 
Fordham Intl LJ. .......... Fordham International 
Law Journal 
Fordham J. Corp. & Fin. L. .............. Fordham 


Journal of Corporate and Financial Law 
Fordham L. Rev. ............- Fordham Law Review 


Fordham Urb. LJ. ..... Fordham Urban Law Journal 
For the Def. .... 2.0... ce cee eee For the Defense 
Forum: iccncieindiitaes beacon catneban The Forum 
Foster, Fed. Prac. ..... A Treatise on Federal Practice, 


Civil and Criminal ... 


! 
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F.P.C. occ eee eee Federal Power Commission Reports 
PRe sou Caste aka eines Federal Register 
Franchise LJ. ......... Franchise Law Journal (ABA) 
FRB ees scad-d. gee ee aiees Federal Reserve Board 
FURS D a ok sana ia ae ka ween Federal Rules Decisions 
“Freddie Mac” ....... Federal Home Loan Mortgage 
Corporation 
Freeman, Judgments ....... A Treatise on the Law of 


Judgments: Including All Final Determinations 
of the Rights of Parties in Actions 
or Proceedings in Law or in Equity 


FRS ...... see eeneseeeeees Federal Reserve System 
Fry, Sp. Perf. ..........65- A Treatise on the Specific 
Performance of Contracts 
PIS. Al jcc dscdevies peanies Florida Statutes Annotated 
FSIS: 0.600800 93 Food Safety and Inspection Servide 
FSC: sie sa cite a Federal Savings‘and Loan 
Insurance Corporation 
F.Supp. ...... eee e cece cece Federal Supplement 
F. Supp. 2d ......... ccc ceca Federal Supplement, 
Second Series 
F.T.C. wesc ce enee Federal Trade Commission Reports 
FUTA .. 2.000000 Federal Unemployment Tax Act 
FWS oi ee see eeaesn ee Fish and Wildlife Service 
G 
Gas i RE ied AER oe Georgia Reports 
GAAP ...... generally accepted accounting principles 
Ga. App. .......00ee eee eee Georgia Appeals Reports 
Ga By cis icc tews Senees petals Georgia Bar Journal 
Ga. Bus. Law. "............ Georgia Business Lawyer 
Ga. Code Ann. .......... Code of Georgia Annotated 


Ga. Comp. R. & Regs. ....... Official Compilation of 
Rules & Regulations of the State of Georgia 


Ga Debi iin hake edb tied Georgia Decisions 
Ga. J. Int'l & Comp. L. .......... Georgia Journal of 
International and Comparative Law 

Ga. J. S. Legal Hist. ............. Georgia Journal of 
Southern Lega} History 

«Ge LAWS 65 pik de caesar v heed Georgia Laws 
Gale, Eas. ........ A Treatise on the Law of Easements 
Ga. LJ. siexiei testes essa es Georgia Law Journal 
Galle. nie cieiewswcmenies Gallison (U.S. Circuit Court) 
Ga. L. Rep. oo... cece eee eee Georgia Law Reporter 
Ga. EORGW. encase ee HERES Georgia Law Review 
G8 Yi wis bets cie saree geees Gill and Johnson (Md.) 
GAO Seite ee General Accounting Office 
GAOR ...... General Assembly Official Record (U.N.) 
Ga. Stu. BJ. .............. Georgia State Bar Journal 
Ga. St. U. L. Rev. .......... Georgia State University 
: Law Review 

Ga. Supp. ............000. 000 Georgia Supplement 
GATT ..... General Agreement on Tariffs and Trade 
Gavel... ccc cer eeeenes Gavel (Milwaukee Bar Assoc.) 
Gad, cic ccr ccc vcceeeneas Weekly Law Gazette (U.S.) 
Gaz. Bankr, 2.0... cece eee Gazette of Bankruptcy 
Gade EAR. ccc e ecw td eeesiee en Gazette Law Reports 
G.C.M. ..eeeee General Counsel Memorandum (IRS) 
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Sa higlede\ diet.d pare General Counsel 


Gen. Couns. Mem. 
Memorandum (IRS) 
Gen. Dig. U.S. ... General Digest of the United States 
Gen. Laws 6.6. e cece etee nee eins General Laws 
Gen Ste eo oes Ria nine het Des General Statutes 
Geo. Immigr. LJ. ........- Georgetown Immigration 
Law Journal 
Geo. Int'l Envel. L. Rev. .........---06- Georgetown 
International Environmental Law Review 
Geo. J. Gender & L. ......... Georgetown Journal of 

Gender and the Law ~ 

Geo. J. IntlAMm ............ Georgetown Journal of 
‘International Affairs 
Geo. J.L. & Pub. Pol’y ........ Georgetown Journal of 
Law & Public Policy 
Geo. J. Legal Ethics ......... Georgetown Journal of 
Legal Ethics 
Geo. J. on Fighting Pov. ........ Georgetown Journal 
on Fighting Poverty 
Geo. J. on Fighting Poverty ..... Georgetown Journal 
on Fighting Poverty 
Geo. J. on Poverty L. & Pol'y ........... Georgetown 


Journal on Poverty Law and Policy 


Geo. LJ. ccc eee eee Georgetown Law Journal 
Geo. Mason Indep. L. Rev. .......... George Mason 
Independent Law Review 
Geo. Mason L. Rev. ...... George Mason Law Review 
Geo. Mason U. Civ. Rts. L.J. ...-..... George Mason 
University Civil Rights Law Journal 
Geo. Mason U. L. Rev. ..... George Mason University 
Law Review 
Geo. Pub. Pol’y Rev. ....... Georgetown Public Policy 
Review 
Geo. U.L. Cur. Immig. Rep. ...........- Georgetown 
University Law Center Immigration Reporter 

Geo. Wash. Int'l L. Rev, ........ George Washington - 
International Law Review 
Geo. Wash. J. Int'l L. & Econ. ... George Washington 


Journal of International Law and Economics 


Geo. Wash. L. Rev. .....-.....- George Washington 
‘ Law Review 

Gild. oo... cece cece e eee Gildersleeve Reports (N.M.) 
GIN edn eoiaeklg. ots ald Bees ee Dea ayes aclanetays Gill (Md.) 
GUM: oie hee Cece eee ea Sain Beis Gilman (HL) 
GUMEF neo oe ee eee Oe Gilmer (Va.) 
“Ginnie Mae” ...........602. Governnient National 
Mortgage Association 

Glasser CLE .......... Glasser LegalWorks Seminars 
Glendale L. Rev. ............- Glendale Law Review 
GMU L. Rev. ..........06. George Mason University 
Law Review 

GNMA............. Government National Mortgage 
Association (Ginnie Mae) 

GNP So ciidiere Davee ca eae Gross National Product 
Godd. Easem. ..........- Goddard, A Treatise on the 
Law of Easements 

Golden Gate L. Rev. ....... Golden Gate Law Review 
Golden Gate U. L. Rev. ...... Golden Gate University 
Law Review 

Gonz. L. Rev. ........+-.-506- Gonzaga Law Review 
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Gould on Waters ......... J.-M. Gould, A Treatise on 
the Law of Waters, Including Riparian Rights, 
and Public and Private Rights 


Gould, Pl. ..........5- Jam. Gould, A Treatise on the 

Principles of Pleading in Civil Actions 

Gould's Dig. ............ Jos. Gould, A Digest of the 

Statutes of Arkansas 

Gov't Cont. Rep. (CCH) ...... Government Contracts 

Reports 

Government Contracts Reporter 

Gov't Empl. Rel. Rep (WG &L) ........ Government 

- Employee Relations Report 

Gov't Pub. Rev. .... Government Publications Review 

GPO visa se aan a he Aiecee Government Printing Office 

GP Solo & Small Firm Law. ........... GP, Solo and 

Small Firm Lawyer (ABA) 

GANG etndices cd auto Rae wile la ole ete acai Grant (Pa.) 

Grant, Bank. ........ A Treatise on the Law Relating 

to Bankers and Banking 

Grant on Corp. ...... A Practical Treatise on the Law 

: of Corporations in General 
Gratton He ee a ecg ele Ses Grattan (Va.) 

Graven Images ........ Graven Images: A Journal of 

Culture, Law and the Sacred 

2 ¢: | a re Gray (Mass.) 

Gray on Perpewuities ... The Rule Against Perpetuities 
Gray, Perp. .......... The Rule Against Perpetuities 
Great Plains Nat. Resources J. .......... Great Plains 
Natural Resources Journal 

Green Bag 2d ............ Green Bag, Second Series 
GLeOO NG ie ics es iss ican ke hbo stere ee Greene (lowa) 
Greenl. Ev. .......-..500ee Greenleaf, A Treatise on 
the Law of Evidence 

Greenleaf on Evidence ........ A Treatise on the Law 
of Evidence 

Gresley, Eq. Ev. ..........eeeeees A Treatise on the 
Law of Evidence in Courts of Equity 

Gross, Guild Merchant ........ The Guild Merchant: 
A Contribution to British Municipal History 

GSA 20... eee eee eee General Services Administration 
GUAM i csgswassamimenant atensenten’ Guam Reports 
Guam Admin, R. & Regs. ...... Administrative Rules 
& Regulations of the Government of Guam 

Guam Civ. Code ..............005 Guam Civil Code 
Guam Civ. P. Code ............. Guam Code of Civil 
Procedure 

Guam Code Ann. ........... Guam Code Annotated 
Guam Gov't Code ......... Guam Government Code 
Guam Sess. Laws ............06- Guam Session Laws 
Guild Prac. 2.2... . ccc ee eee eee Guild Practitioner 
GUABY seis ese sdo bile ce bees Gunby’s Reports (La.) 
Guy, Med. Jur. .. Principles of Medical Jurisprudence: 


with So Much Anatomy, Physiology, Pathology, 

and the Practice of Medicine and Surgery as Are 
Essential to Be Known by Lawyers, Coroners, 
Magistrates, Officers of the Army and Navy, etc., etc. 
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H : 
Hale, Precedents and Proceedings .......... A Series 
of Precedents and Proceedings in Criminal Causes 
Extending from the Year 1475 to 1640 ... 


Hall, Adm. Practice ........ Jj. Hall, The Practice and 
Jurisdiction of the Court of Admiralty 

Halleck, Int. Law........ International Law, or Rules 
Regulating the intercourse of 

States in Peace and War 

Hall, Int. Law....... A Treatise on International Law 
Halsbury .............. Halsbury’s Laws of England 
Halsbury’s Statutes of England 

Halsbury's S.I.s. ... Halsbury’s Statutory Instruments 
Ham. Cont. ..........-.005. Hammon, The General 
’ Principles of the Law of Contract 

Ham. Fed. ....... Hamilton, The Federalist [Papers] 
Hamline J. Pub. L. ... Hamline Journal of Public Law 
Hamline J. Pub. L. & Pol'y razr Hamline Journal of 
Public Law and Policy 

Hamline L. Rev. .............. Hamline Law Review 
HG) ods pe i entered es Harris and Gill (Md.) 
He Se Js. esx wouwesees Harris and Johnson (Md.) 
H. & McH. ............. Harris and McHenry (Md.) 


Hanh. Mar. Wom. ....... Hanhart, A Treatise on the 
Law Relating to the Property of Married Women 


Hats oi. icc ea cine oni cea acnae nares s Hardin (Ky.) 
Hare, Am. Const. Law ...... American Constitutional 
Law 

Hare, Disc. .............. A Treatise on Discovery of 
Evidence, By Bill and Answer in Equity 

Hare, Eve. 3 focc ccc ecsre cies A Treatise on Discovery of 
Evidence, By Bill and Answer in Equity 

Hare on Discovery ........ A Treatise on Discovery of 
Evidence, By Biil and Answer in Equity 

Harm. Pen. Man. ......... Harmon, A Manual of the 
Pension Laws of the United States of America 

Harps. 66066920005 die ties 1648 Canc aidiees Harper (S.C.) 
Harp. Eq. ........... Harper's Equity Reports (S.C.) 
Harris aise ee ieee bios CRs Harrington (Del.) 
Harr. Cr. L. ... Harris, Principles of the Criminal Law 
Hart. Dig. .... Hartley, A Digest of the Laws of Texas 
Harvard LR. oo... ee eee Harvard Law Review 
Harv. BlackLetter J. .... Harvard BlackLetter Journal 
Harv. BlackLetter L.J. ......... Harvard BlackLetter 
; Law Journal 

Harv. Bus. Rev. .......... Harvard Business Review 
Harv. C.R.-C.L. L. Rev. ....... Harvard Civil Rights— 
Civil Liberties Law Review 

Harv. Envtl. L. Rev. ........ Harvard Environmental 
Law Review 


Harv. Hum. Rts. J. 
Harv. Hum. Rts. Y.B. 


. Harvard Human Rights Journal 
oe Harvard Human 


Rights Yearbook 

Harv. Int'l. L.J. .. Harvard International Law Journal 
Harv. J.L. & Pub. Pol'y .......... Harvard Journal of 
Law and Public Policy 

Harv. J.L. & Tech. ............. Harvard Journal of 
Law & Technology 

Harv. J. on Legis. .... Harvard Journal on Legislation 
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Harv. Latino L. Rev. .... Harvard Latino Law Review 
Harv. L, Rev. 2.0... ee ee ences Harvard Law Review 
Harv. L.S. Bull. ....... Harvard Law School Bulletin 
Harv. Negot. L. Rev. .......... Harvard Negotiation 
Law Review 
Harv. Women's L.J. .. Harvard Women's Law Journal 
Harv. W. Tax Ser. ....... Harvard World Tax Series 
Hastings Comm. & Ent. LJ. .....-....---- Hastings 
Communications and Entertainment Law Journal 
Hastings COMM/ENT LJ. ....-...-00e eee Hastings 
Communications and Entertainment Law Journal 
Hastings Const. L.Q. ........ Hastings Constitutional 
Law Quarterly 
Hastings Int'l & Comp. LEROY) fis: bane a aioe Hastings 
. International and Comparative Law Review 
Hastings J... 0.6... cece cece eee ee Hastings Journal 
Hastings LJ. .........00 eee ee Hastings Law Journal 
Hastings W.-Nw. J. Envel. L. & Pol'y ....... Hastings 
West-Northwest Journal of 
Environmental Law and Policy 
Hastings W.-N.W. J. Envtl. L. & Pol'y ...... Hastings 
West—Northwest Journal of 
Environmental Law and Policy 
Hastings Women’s LJ. .......... Hastings Women's 
Law Journal 
Haw: snc jeanne add. atee seks Hawaii Reports 
Haw. APP. oi2.cee lie .aeks Hawaii Appellate Reports 
Haw: Bofo esac ceces bated Hawaii Bar Journal 
Hawkins on Construction of Wills ......... Hawkins, 
. A Concise Treatise on the Construction of Wills 
Hawks sis vets iets eens vie SR Hawks (N.C.) 
Haw. Rev. Stat. ........0.0. Hawaii Revised Statutes 
Haw. Rev. Stat. Ann. ............... Hawaii Revised 
Statutes Annotated 
Haw. Sess. Laws ...........005 Hawaii Session Laws 
Hay. & Haz. .........06. Hayward & Hazleton (D.C.) 
Haywe: ice .e. cecGieikuseese tne Haywood (N.C.) 
scid die stealer a hee ecaratitacd Sevsere ole Svecets Haywood (Tenn.) 
H. Bi, fae easasast sais Henry Blackstone's-English 
Common Pleas Reports 
HCFA ........ . Health Care Financing Administration 
H.C.L.M. wwe ele eee ees ‘Health Care Labor Manual 
Head yie5 eieacis soecneseevien: tees ‘,... Head (Tenn.) 
Health Law. 0.0... ccc eee eee Health Lawyer 
Health Matrix ....... ‘ "Health Matrix: The Journal of 
Law-Medicine 


Heckerling Inst. on Est. Plan. .. Phillip E. Heckerling 
Institute on Estate Planning (U. Miami) 


Mish. oii descended eee neler Heiskell (Tenn.) 
Hen. Am. Pl. .... Hening, The American Pleader and 
Lawyer's Guide 

Hen. & M. eee eee eee Hening & Munford (Va.) 

. Hennepin Law. ...........0.000 Hennepin Lawyer 
PEE osetsce dean 56, 5)3: cae hardiness Department of Health, 
Education and Welfare 

HHS..... Department of Health and Human Services 
High, Inj. ..... . A Treatise on the Law of Injunctions 
High, Rec. ....... A Treatise on the Law of Receivers 


High Tech. LJ. ...... High Technology Law Journal 
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ee ae Oo ee Hill (S.C.) 


Hill 

Hill & Den. ..... Hill and Denio’s Supplement (N.Y.) 
Hill. Continue. ...... Hilliard, The Law of Contracts 
Hill Eq. ..... cence Hill's Chancery Reports (S.C.) 


Hill. Inj. ........... Hilliard, The Law of Injunctions 
Hill. Mortg. .. Hilliard, The Law of Mortgages of Real 
and Personal Property 

Hill. Real Prop. ..........4.. Hilliard, The American 
Law of Real Property 


Hill. Rem. .. Hilliard, The Law of Remedies for Torts, 

Including Replevin, Real Action, 

Pleading, ‘Evidence, Damages 

Hill. Sales ............. Hilliard, The Law of Sales of 

’ Personal Property 

Hill. Tax. ............ Hilliard, The Law of Taxation 

Hill. Torts ..... Hilliard, The Law of Torts or Private 

Wrongs 

Hispanic LJ. .............00. Hispanic Law Journal 

HLENIR? ices sone es cds Health Lawyers News Report 

Hoff. Ch. ....... Hoffman’s Chancery Reports (N.Y.) 

Hofstra Lab. & Emp. LJ. ............ Hofstra Labor 

& Employment Law Journal 

Hofstra Lab. L.F.......... Hofstra Labor Law Forum 

Hofstra Lab. LJ. ........ Hofstra Labor Law Journal 

Hofstra L. & Pol'y Symp. ...... Hofstra Law & Policy 

Symposium 

Hofstra L. Rev. ... 0.2... 2. eee Hofstra Law Review 

Hofstra Prop. LJ. ..... Hofstra Property Law Journal 

Holland, Jurisprudence ............-. The Elements 

of Jurisprudence 

Holmes, Com. Law ...... Holmes, The Common Law 

Holt, Shipp. .......... A System of the Shipping and 

Navigation Laws of Great Britain and ... 

Hong Kong L.J. ........... Hong Kong Law Journal 
Hopk. Ch.,....... Hopkin’s Chancery Reports (N.Y.) - 


Hopk. Mar. Ins. ............+ Hopkins, A Manual of 
Marine Insurance 
Hough, Am. Const. ......... American Constitutions, 
Comprising the Constitution of Each 

State in the Union, and the United States .. 


Hous. & Dev. 


Rep. (BNA) ... Housing and Development Reporter 
Hous. Bus. & Tax | Bel arene ae Houston Business and 
Tax Law Journal 

Hous. J. Health L. & Pol'y ......... Houston Journal 
of Health Law and Policy 

Hous. J. Int). ... 6... eee eee Houston Journal 


of International Law 


Hows) Laws) 0322s eee naw k ees Houston Lawyer 
Hous. L. Rev. ......... PETS Houston Law Review 
Holst: cis eonkds dete adlok Sa ee Houston (Del.) 
Houst. L. Rev. ............00- Houston Law Review 
How. ........ Howard, U.S. Supreme Court Reports 
How. LJ. cece neces cewens Howard Law Journal 
How. Pr. .......... Howard's Practice Reports (N.Y.) 
How. Pr. (n.s.) .......--. Howard's Practice Reports, 

New Series (N.Y.) 
How. Scroll .............- Howard Scroll: The Social 


Justice Review 
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HLR. LJ. wee ee eee eee Human Rights Law Journal 
HRS ice basis sain Staieniee'ers Hawaii Revised Statutes 
HSA 4 isi oir ss ated odie Health Services Administration 
HUD .......... cee eee Department of Housing and 
Urban Development 
Hud. Wills ..... Hudson, A Practical Guide to Making 
and Proving Wills and Obtaining 
Grants of Letters of Administration 
Hughes ...... La tcd aeRO eS HERES Hughes (Ky.) 
Hughes, Fed. Prac. ..... Federal Practice, Jurisdiction 
& Procedure, Civil and Criminal with Forms 
Hugh. Ins. .............45 D. Hughes, A Treatise on 
« the Law of Insurance in Three Parts ... 
Hams oie ei sas be eae sas Humphrey's (Tenn.) 

Human Reprod. &.L. Rep. 
(Legal—Medical Studies) ...... Reporter on Human 
Reproduction and the Law 
Hume Rts. isn ech be ceiase.s Human Rights (ABA) 
Hum. Rts. Ann. ..........2.. Human Rights Annual 
Hum. Rts. Q. ..... sees Human Rights Quarterly 
Hum. Rus. Rev. .............. Human Rights Review 
Hung. L. Rev... ...-.- eee Hungarian Law Review 
Hurd’s Rev. St. ......... Hurd’s Revised Statutes, II. 
Hybrid: J.L. & Soc. Change U. Pa. .......... Hybrid: 
Journal of Law and Social Change 
University of Pennsylvania 

I 

IAEA .......... International Atomic Energy Agency 
1. & N. Dec. ....... 2. eee Administrative Decisions 
Under Immigration and Nationality Laws 
IBRD 2 ivehis nia cgacwee rns International Bank for 
Reconstruction and Development 
VG haccrusye teats ones aeunys eee ee Idaho Code 
Indiana Code 
Iowa Code 
IGA: vies dshacenee i eeeieats Iowa Code Annotated 
ICAO ...... International Civil Aviation Organization 
ICG 5 a dey eae keen Indian Claims Commission 
Interstate Commerce Commission 
L.C.C. . Interstate Commerce Commission Reports 
LC.C.2d . . Interstate Commerce Commission Reports, 
Sécond Series 
L.C.C. Prac. J. .......... LC.C. Practitioners’ Journal 
1.C.C, Valuation Rep, ......... Interstate Commerce 
. Commission Valuation Reports 
LCJ. ...... International Court of Justice Reports of 
Judgments, Advisory Opinions, and Orders 
1.C.J. Pleadings ....... International Court of Justice 
Pleadings, Oral Arguments, Documents 
ICSID 2.0... eens International Centre for 
Settlement of Investment Disputes 
ICSID Rev. oo... eee cece eens ICSID Review 
LD. . Interior Department Decisions, Public Land 
IDA ......... International Development Association 
Wdaho?s pio sca s ko ou ee See a tees Idaho Reports 
Idaho Code ................24. Idaho Official Code 
Idaho LJ... ccc eee eee eee Idaho Law Journal 
Idaho L. Rev. ......... cece eens Idaho Law Review 
Idaho Sess. Laws .............4. Idaho Session Laws 
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IDEA yo .0i6 0 a eae ai als eed IDEA: The Journal of 
Law & Technology 

IER Cas. (BNA) ..........6. Individual Employment 
Rights Cases 

IFAD coon ee sas ea eee International Fund for 
Agricultural Development 

| Oe ere eran . International Finance Corporation 
DANS 5 a5 56 os sawn Nisa Indian Health Service 
NO oxic reise eaneeke International Review of 


Industrial Property and Copyright Law 


LL.C. Newsl. .. International Legal Center Newsletter 


Mie chG ot eiee teach tee ew end Minois Reports 
| | 5, Illinois Reports, Second Series 
Ill. Admin. Code ........ IMlinois Administrative Code 
Ill. Ann. Stat. ...... Jade enw aets Smith-Hurd Illinois 
Annotated Statutes 

IIL App. ........... Illinois. Appellate Court Reports 
IN. App. 2d ........ Illinois Appellate Court Reports, 
Second Series 

Ill. App. 8d ........ Illinois Appellate Court Reports, 
Third Series 

WB esac ese ecee ts den Illinois Bar. Journal 
Ill. Comp. Stat. ........... Illinois Compiled Statutes 
Ill. Comp. Stat. Ann. ............. Illinois Compiled 
Statutes Annotated 

Mh Ce. Che wo... eee. Illinois Court of Claims Reports 
TNS DOC. seic cls edie eeiios se aciet's Illinois Decisions 
TWD Bos viet eciticancinn esos Seed Illinois Law Bulletin 
Ill. Legis. Serv. ........... Illinois Legislative Service 
| | Fe EX 0 Saararaeeeenrrreeanee minrseranee re Illinois Law Quarterly 
TW De Rev. acc ies cee ba aisieees Illinois Law Review 
fll. L. Rev. Nw. U. ...... 6.0008 Ilinois Law Review/ 


Northwestern University 
Illinois Law Review of Northwestern University 


UN REG incest tak eee eats Ves . Illinois Register 
I. Rev. St... . 2. eee eee Illinois Revised Statutes 
[L.M. oo cece eee econ International Legal Materials 
TLO 20... cece eee International Labour Organization 
| He) Seen ere International Law Reports 
ILSA ........ International Law Students Association 
{LSA J. Int'l & Comp. L. ............. ILSA Journal 


of International & Comparative Law 


ILSA J. Intl L. ... ILSA Journal of International Law 


IMP eo sicceg's 355.5 Sacre International Monetary Fund 
Immigr. & Nat'lity L. Rev. ......... Immigration and 
Nationality Law Review 

Immigr. Briefings ........... Immigration Briefings 
Immigr. J. ........ 0.0 e eee Immigration Journal 
Immigr. L. & Bus. News ........ Immigration Law & 
Business News 

Immigr. Newsl. ............ Immigration Newsletter 
IMO .......... International Maritime Organization 
Eines ci Sieniesi ie adi wee hoagSe Incorporated 
EN.C.L. Brief..... 6... cee eee INCL Brief (ABA) 
Inds 055 68a Sai cadets Indiana Reports 
Ind Acts! ao inne eto ce aeons Acts, Indiana 
Ind. Admin. Code ...... Indiana Administrative Code 
Ind. Adv. Legis. Serv. ....... Burns Indiana Advance 


Legislative Service 
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Ind. Advocate ........ ccc eecceeee Indian Advocate 

Ind. & Lab. Rel. Rev. .......... Industrial and Labor 
Relations Review 

Ind. App. ......... Indiana Court of Appeals Reports 

ind. Code ii cues isi cei dawaeds Indiana Code 

Ind. Code Ann. ........ Indiana Statutes Annotated; 


Annotated Indiana Code 


Indian Terr. .........,... Indian Territory Reports 
Ind. Int'l & Comp. L. Rev. ..... Indiana International 

& Comparative Law Review 
Ind. J. Global Legal Stud. ..........-...005 Indiana 


Journal of Global Legal Studies 
Ind. J. Intl L. ... Indian Journal of International Law 


Ind. Leg. Forum ............. Indiana Legal Forum 
Ind. Legis. Serv. ........ -. Indiana Legislative Service 
Ind oLeJi ein. eee ea es .... Indiana Law Journal 
Ind. L. Reg. ........0.. cee {ndiana Legal Register 
Ind. L. Rep. ............0005 Indiana Law Reporter 
Ind. L. Rev. 0.0... . ccc cee ee eee Indiana Law Review 
Ind. Reg. 1... ccc cece ee eee eens Indiana Register 
Ind. Super. ........ Indiana Superior Court Reports 
Ind. T. Ann. St. 2... eee cee ee eee Indian Territory 
Annotated Statutes 

Indus. & Lab. Rel. F. .......... Industrial and Labor 
Relations Forum 

Indus. 8 Lab. Rel. Rev. ........ Industrial and Labor 
Relations Review 

Indus. LJ. 2.0... eee eee Industrial Law Journal 
Indus. L. Rev. ..........000. Industrial Law Review 
Indus. Prop. Q. ....... Industrial Property Quarterly 
Indus. Rel. J. ........6. Industrial Relations Jou-nal 


Indus. Rel. J. Econ. & Soc. ..... Industrial Relations: 


Journal of Economy and Society 

Indus. Rel. L.J...... Industrial Relations Law Journal 
Ind. Y.B. InvhAM ............. Indian Yearbouk of 
: International Affairs 

Inher. Est. & Gift Tax Rep. (CCH) ...... Inheritance, 
Estate. and Gift Tax Reports 

In Pub. Interest .............. In the Public Interest 
INS ........ Immigration and Naturalization Service 
Ins. Counsel J.-.......... ‘Insurai.e Counsel Journal 
Inside Litig. ........... 0.00000 » Inside Litigation 
Ins. Liability Rep. ...... ‘Insurance Liability Reporter 
Liss veckeveanate ee os Insurance Law Journal 
Ins. L. Rep. (CCH) .......... Insurance Law Reports 
Inst. Min. L. oe. eee Institute on Mineral Law 
Inst. on Est. Plan. ....... Institute on Estate Planning 
Inst. on Fed. Tax’n .... Institute on Federal Taxation 
Inst. on Min. L. 1.0.0. Institute on Mineral Law 
Inst. on Oil & Gas L. & Tax’n .........., Institute on 


Oil and Gas Law and Taxation 

Inst. on Plan, Zoning & Eminent Domain ... Institute 
on Planning, Zoning, and Eminent Domain 

Inst. on Priv. Inv. & Inv. Abroad ........... Institute 
on Private Investments and Investors Abroad 

Inst. on Sec. Reg. .. Institute on Securities Regulation 
INSTRAW ...........5. International Research and 
Training Institute for the 

Advancement of Women 


Table of Lega! Abbreviations 


Int. Com. Comm’n ............ Interstate Commerce 

Commission 
Int. Com. Rep. ........ Interstate Commerce Reports 
Intell. Prop. L. Rev. .......+-... Intellectual Property 

Law Review 
Inter Alia ........... Inter Alia (State Bar of Nevada) 
Inter-Am. L. Rev. ....... Inter-American Law Review 
Interior Dec. ......... Decisions of the United States 


Department of the Interior 
Meade ane ers Internet Law 
and Regulation 


Internet L. & Reg. (P & F) 


INTERPOL ............005 International Criminal 
Police Organization 

Interst. Com. R. ....... Interstate Commerce Reports 
Incl & Comp. L. Bull. ........... ~ International and 
Comparative Law Bulletin 

Int'l & Comp. L.Q. ..... International & Comparative 
: Law Quarterly 

Int'l Arb. J. ........ International Arbitration Journal 
Int'l Arb. L. Rev. .......... International Arbitration 
Law Review 

Inte BY. ieee heed Core. 0is International Bar Journal 
Intl Bus. & Trade L. Rep. ............ International 
Business & Trade Law Reporter 

Int'l Bus. Law. ....... International Business Lawyer 
Int'l Bus. Lawyer ..... International Business Lawyer 
Int'l Bus. Ser. ........ International Business Service 
Int'l Comm. Jurists Rev. .........-.4-. International 
Commission of Jurists Review 

Int'l Dig. Health Leg. .......... International Digest 
of Health Legislation 

Int'l Dimensions .......... International Dimensions 
Int'l Encycl. Comp. L. .... International Encyclopedia 


of Comparative Law 


Incl Envtl. Af. ........ International Environmental 


Affairs © 
Incl Env't Rep. (BNA) ........--.....- International 
Environment Reporter 
Wath feos gcev ade arienaase code International Journal 
Int'l J. Comp. & Applied Crim. Just. ... International 
Journal of Comparative and 
Applied Criminal Justice 
Incl J. Cultural Prop. ....... International Journal of 
Cultural Property 
Inv'lj.L. & Fam. ........... International Journal of 
Law and Family 
nel J.L. & Psych. .......... International Journal of 
Law and Psychiatry 
Int'l J. Legal Info. .......... International Journal of 
Legal Information 
Invl J. Legal Prof. .......... International Journal of 
the Legal Profession 
Invly.L. Lib. ...........0.. International Journal of 
Law Libraries 
Int'l J. Marine & Coastal L. ........... International 


Journal of Marine and Coastal Law 

Int'l J. Offender Therapy & 
Comp. Criminology ........ {nternational Journal 
of Offender Therapy and 
Comparative Criminology 


Table of Legal Abbreviations 


Int'l J. Soc. L. wc cece eee International Journal of 
the Sociology of the Law 

Int'l Lab. Rev. .......... International Labor Review 
Ine'l L. & Trade Persp. ......... International Law & 
Trade Perspective 

Inc'l Law. ....... 0.00 ee International Lawyer (ABA) 
Invl LL. Doc, .........- International Law Documents 
Int'l Legal Persp. ...........06- International Legal 
Perspectives 

Intl LN. .. 0... eee ceeee ee International Law Notes 
Intl lL. News ...........06. International Law News 
Incl L. Persp. ........ International Law Perspective 
Int'l L. Prac.e.......0.. International Law Practicum 
Intl l.Q. ..... cee eee International Law Quarterly 
Int'l Org. ...... Hehe alee Sie International Organization 
Int'l Prop. Inv. | ... International Property 
a Investment Journal 

ntl Q. ...... a see Meleed ‘... International Quarterly 
Int'l Rev. L. & Econ. ........ International Review of 


Law and Economics 
wears eee, baiay International Tax & 
Business Lawyer 


Int'l Tax & Bus. Law. 


“Ent Tax J. wee eee eee International Tax Journal 
Int'l Trade L.], .... International Trade Law Journal 
Int'l Trade Rep. (BNA) ......... International Trade 

Reporter 

Int. Rev. Bull. ........... Internal Revenue Bulletin 
Int. Rev. Code.............. Internal Revenue Code 
1.0.C.C. Bull, .............. Interstate Oil Compact 
Commission Bulletin 

TOW Ge BOS OES PEE Se oe Iowa Reports 
Towa Acts .......0 0. eee Acts & Joint Resolutions of 
the State of lowa 

fowa Admin. Bull. ...... lowa Administrative Bulletin 
Iowa Admin. Code ........ lowa Administrative Code 
Iowa B. News Bull. ............ Bulletin of the Iowa 
State Bar Association 

flowa Code © .4.6..66480 tie beds ees Code of Iowa 

Iowa CodeAnn. .........204. Iowa Code Annotated 
Towa L.Be soc steeiee ae 8 ee wee Iowa Law Bulletin 
Iowa L. Bull. ...... cece eee ee eee Iowa Law Bulletin 
lowa Legis. Serv. ........... Towa Legislative Service 
lowa L. Rev. i caseac epee seve, snacetare a elakese Iowa Law Review 
ERA. 5.235 oscars Gin ccnaeiere,a individual retirement.account 
ERB. we ceceeens eee Internal Revenue Bulletin 
| 6 ore Bie iohatet a Internal Revenue Code 
Tred. ......005. Syehees Iredell's Law Reports (N.C.) 
Ired. Eq. .......-..-5 Iredell’s Equity Reports (N.C.) 
ERIM osc vscbatenitate Internal Revenue Manual (IRS) 
LR.R. Newsl. ......... 002s eee Individual Rights and 

Responsibilities Newsletter 

PRESS oS bariwhac is teatieeee Illinois Revised Statutes 

Internal Revenue Service 
IRS Pos. (CCH) ........... Internal Revenue Service 
. Positions 

ISL: Ley REV. en i ae ee ates ISL Law Review 
Issues L. & Med. .........- Issues in Law & Medicine 
WTA & sce .dcuee vss ee International Trade Administration 
hd Oe International Trade Centre (UNCTAD) 
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LT.R.D. wo. ec eee ee eee International Trade Reporter 

Decisions (BNA) 

ITU ....... International Telecommunication Union 

J 

Jj. Accountancy ............. Journal of Accountancy 
J. Affordable Housing & 

Community Dev. L. ......... Journal of Affordable 

Housing & Community Development Law 

Je Alte hockii ees Journal of African Law 

JAG eit e's G0 le ee Ca Oi ie Judge Advocate General 

JAG Bull. 2... JAG Bulletin (USAF) 

Jagg. Torts ............, Jaggard, Hand-book of the 

Law of Torts 

JAG J. once cece eee nec ce cence eeeeeees JAG Journal 

JAG L. Rev. ....... weseeeses United States Air Force 

JAG Law Review 

J Agric. Le cece eee eee Journal of Agricultural Law 

J. Agric. Tax'n & L. ......... Journal of Agricultural 

Taxation & Law 

WEAR. 25s oe ek eh ede eines Journal of Air Law 

Jj. Air L. & Com. ........000 000 Journal of Air Law 

and Commerce 

JALC 20... eee eee Journal of Air Law and Commerce 

JAMA fice se ct eas eee sea Journal of the 

American Medical Association 

J. Am. Acad. Matrim. Law ............ Journal of the 

American Academy of Matrimonial Lawyers 

J. Am. Acad. Psych. & L. ..........24. Journal of the 

American Academy of Psychiatry and the Law 

J. Am. Jud. Soc’y .................... Journal of the 

American Judicature Society 

j. Am. Soc’y CLU ...........0...0085 Journal of the 

American Society of Chartered Life Underwriters 

j. Am. Soc’y CLU & ChFC ............ Journal of the 


American Society of Chartered Life Underwriters 
& Chartered Financial Consultants 


Jj. App. Prac. & Process ...........-0.005, Journal of 
Appellate Practice and Process 

Jarm., Wills ...........-. y Jarman Treatise on Wills 
J. Art. & Ent. L...... Serer er er rrr ee Journal of 
Art and Entertainment Law 

J. Arts Mgmt. & L....... Cee eee «« Journal of 
Arts Management and Law 

j. Arts Mgmt. L. & Soc’y .. 0.0... ee eee eee Journal of 
Arts Management, Law and Society 

J. Bankr. L. & Prac, 2.0.6... e ee eee eee Journal of 
Bankruptcy Law and Practice 

J Bev; Hills BA 2000S cc eatenns peue ia Journal of 
the Beverly Hills Bar Association 

I. Biolaw & Bus. ..... Journal of Biolaw and Business 
J. Bus. Leo... eee eee Journal of Business Law 
j.c.& ULL. ... Journal of College and University Law 
j. Chinese L. ... 0... eee ee eee Journal of Chinese Law 
Jj. Church & St. ........ Journal of Church and State 
J. Comp. Leg. & Int'l L. 83d .............. Journal of 
Comparative Legislation and International Law, 

Third Series 

J. Confl. Res. ......... Journal of Conflict Resolution 
J. Cons. Affairs ......... Journal of Consumer Affairs 
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J. Const. & Parl. Stud. ...........0 eee eee Journal of 
‘ Constitutional and Parliamentary Studies 
J. Const. L. ... 6... eee Journal of Constitutional Law 
J. Const. L. E. & Cent. Eur. ............6. Journal of 
Constitutional Law in Eastern & Central Europe 

J. Contemp. Health L. & Pol'y............ Journal of 
Contemporary Health Law and Policy 

J. Contemp. L. ....... Journal of Contemporary Law 
J. Contemp. Legal Issues ............-64- Journal of 
Contemporary Legal Issues 

JiContibs. 2oes.chaenasjeccces Journal of Contract Law 
J. Copyright Entertainment Sports L. ..... Journal of 
‘Copyright, Entertainment, and Sports Law 

J. Copyright Soc’y «0.2.0... 6. ee cece ee eee Journal of 
the Copyright Society of the U.S.A. 

J. Copyright Soc’ YUSAL coecceceeseeeee Journal of 
the Copyright Society of the U.S.A. 

J. Copy. Soc’y . 6. cece e cece eee een eeaee Journal of 
the Copyright Society of the U.S.A. 

J. Corp. L. ....... Journal of Corporation Law (lowa) 
J. Corp. Tax. ........ Journal of Corporate Taxation 
J. Corp. Tax'n ....... Journal of Corporate Taxation 
J. Crim. Just. ............ Journal of Criminal Justice 
J. Crim. L. & Criminology ............... Journal of 
ziminal Law & Criminology 

J Deie neste NA easels wel ae OS Juris Doctor 
Jj. Disp. Resol. ........ fournal of Dispute Resolution 
Jj. Energy & Devel. 1.0.0.0... cece eee eee Journal of 
Energy and Development 

J. Energy & Nat. Resources L. ........... Journal of 
Energy & Natural Resources Law 
Jj. Energy L. & Pol'y ........ cece eee eee Journal of 
Energy Law & Policy 

J. Energy Nat. Resources & Envtl. L. ...... Journal of 


Energy, Natural Resources & Environmental Law 


J. Envel, L. & Litig, ..... ccc ee eee eee Journal of 
Environmental Law and Litigation 
Jeremy, Eq. Jur. ........... A Treatise on the Equity 


Jurisdiction of the High Court of Chancery 
Jeremy on Carricrs .. H. Jeremy, The baw of Carriers, 
Inn-keepers, Warehousemen, and Other 


Depositories of Goods for Hire 

J. Fam. L. .................. Journal of Family Law 
J. Fin. Serv. Prof... 0.0.6... cece eee eee Journal of 
Financial Service Professionals 

J. Forensic Document Examination ....... Journal of 
Forensic Document Examination 

J. Forensic Econ. ..... Journal of Forensic Economics 
J. Gender Race & Just. .......... 0. eee eee Journal of 
Gender, Race & Justice 

J. Health & Hosp. L. oo... 6. eee eee eee Journal of 
Health and Hospital Law 

J. Health Care L. & Pol'y ........-.0.005. Journal of 
Health Care Law & Policy 

J. Health L. ww... cee eee ee Journal of Health Law 
J. Health Pol. Pol'y & L. oo... eee ee eee Journal of 
Health, Politics, Policy & Law 

J. Inst. for Study Legal Ethics. ........... Journal of 


the Institute for the Study of Legal Ethics 


Table of Legal Abbreviations 


Jj. Inst. Study Legal Ethics ............... Journal of 
the Institute for the Study of Legal Ethics 

Jj. Intell. Prop. ...... Journal of Intellectual Property 
Jj. Intell. Prop. Lew... cee eee eee ees Journal of 
Intellectual Property Law 

J. UntiaAfh .......... Journal of International Affairs 
j- Une'l & Comp. L. .. 1. eee cee ee Journal of | 
International and Comparative Law 

J. invlArb. ..... Journal of International Arbitration 
J. Int'l Banking Led ins ie nia a aa Journal of 
International Banking Law 

Jj. Int'l Comm. Jur. ........0. ec ee cece eee Journal of 
the International Commission of jurists 

Jj. Int'l Fin. Markets ..........cceee evens Journal of 
_ International’Financial Markets 

Jj. Invi L. & Com. Reg. ......... 002. see Journal of — 

International Law and Commercial Regulation 

J. Indl. & Dipl. 2... eee ee eae Journal of 
International Law and Diplomacy 

J Envy. & Econ. oo. cee ccc eee e eee Journal of 
International Law and Economics 

J -Unel Ll. & Pole occ eee Journal of 
International Law and Politics 

J. Une) L. & Prac, oo. eee ee eee ee Journal of 
" International Law and Practice 

J. Incl Legal Stud. ........ 0.00 e ee eee Journal of 


International Legal Studies 

Jj. Int'l Tax’n ...... Journal of International Taxation 
J. Int'l Wildlife L. & Pol'y ............05- Journal of 
International Wildlife Law and Policy 

JJ. Marsh. ..... 6. eee cece eee J. J. Marshall (Ky.) 
J. John Bassett Moore Soc’ y Intl. ....... Journal of 
the John Bassett Moore Society 

of International Law 

Jo Juve be cece cece ceee Journal of Juvenile Law 


Jj. Kan. B.A. ... Journal of the Kansas Bar Association © 
J.-L. & Com. ......... Journal of Law and Commerce 
J.-L. & Econ. ......... Journal of Law and Economics 
J.L. & Econ. Dev. 0... cece cece cece Journal of 
Law and Economic Devclopment 
jJ.L. & Educ. ......... Journal of Law and Education 
J-L. & Fam. Stud. 2.0.0.0... cee eee eeee Journal of 
Law and Family Studies 
j-L. & Health ............ Journal of Law and Health 
JL. & Info. Sci. occ eee eens ». Journal of 
Law and Information Science 
jJ-L. & Polk, oo. Journal of Law and Politics 
bbe POl’y cece es ee oe he Journal of Law and Policy 
j.L. & Relig. ........... Journal of Law and Religion 
Jj.L. & Religion ......... Journal of Law and Religion 
Jj. Land Res. & Envtl. L. ........ 6. eee Journal of 
Land, Resources and Environmental Law 
Jj. Land Resources & Envtl. L. ............ Journal of 
Land, Resources and Environmental Law 
j-L. 8 Social Pol'y, .... ccc cece eee eens Journal of 
Law and Social Policy 
J.-L. & Soc. Pol'y 2... cece eee ween eens ournal of 
Law and Social Policy 
J-L. & Soc’y ........ eee ee Journal of Law and Society 


Table of Legal Abbreviations 


J.-L. & Tech. ........6. Journal of Law & Technology 
(ceased publication) 
JL. & Trade Am. oo. cece cece eee eee Journal of 
Law and Trade in the Americas 
Jj. Land Use & Envtl. Le ...... eee eee renee Journal of 
Land Use & Environmental Law 
J.-L. Econ, & Org. 2.0... cece cece eee e ees Journal of 
Law, Economics & Organization 
Jj. Legal Econ. .......... Journal of Legal Fconomics 
J. Legal Educ. ........... Journal of Legal Education 
Jj. Legal Hist. .............. Journal of Legal History 
Jj. Legal Med. ............ Journal of Legal Medicine 
Jj. Legal Prof, ........ Journal of the Legal Profession 
J. Legal Stud. ........... ... Journal of Legal Studies 
Jj. Legal Stud. Educ. .......... 00 cee eeees journal of 
rg ON Legal Studies Education 
J. Legis. ....... eeseeeeseees Journal of Legislation 
J. Leg. Stud. ..4.5......,.+. Journal of Legal Studies 
Vib, Pam Studs iso ahaa seeks seeee Journal of 
Law and Family Studies 
J.L. Med. & Ethics 0.0.0.0... cece eee Journal of 
Law, Medicine & Ethics 
“Pile REL, 3 ca cseas ere awe ccs Journal of Law Reform 
j.L. Reform ...........0000s Journal of Law Reform 
JL. Soc’y 2.2.0 c cnc e aces Journal of Law in Society 
J. Mar. b. & Com. .... 6... eee eee eee Journal of 
Maritime Law and Commerce 
J. Mar. LR... eee eee John Marshall Law Review 
J. Mar. L. Rev. .......... John Marshall Law Review 
J. Marshall J. Computer & Info. L. .... John Marshall 
Journal of Computer & Information Law 
J. Marshall J. Prac. & Proc. ........... John Marshall 
Jourua! of Practice and Procedure 
J. Marshall L.Q. ....... John Marshall Law Quarterly 
J. Marshall L. Rev. ....... John Marshall Law Review 
jJ.Med.&L. .......... Journal of Medicine and Law 
J. Min. L. & Pol'y ....... diate sated ace EhSVE aoe 6 Journal of 
Mineral Law & Policy 
J. Minn. Pub. Lo... ee ee eee Journal of 
Minnesota Public Law” 
J. Mo. B. ww. eee eee ee Journal of the Missouri Bar 
J. Nat'l Ass’n Admin. L. Judges ....... Journal of the 
National Association of Administrative Law Judges 
J. Nat'l Sec. L. 2.0. Journal of National Security Law 
J. Nat. Resources &Envil. L. .0........065 Journal of 
Natural Resources & Environmental Law 
JO ec an esa Se neeacea:s Journal Officiel des 
Communautés Européennes 
Johns. .......... cece eens Johnson’s Reports (N.Y.) 
Johns. Cas. ........ 0.0 ese Johnson's Cases (N.Y.) 
Johns. Ch. ....... Johnson's Chancery Reports (N.Y.) 
Jones ...... cece eee eee Jones’ Law Reports (N.C.) 
Jones, Chat. Mortg. ........ A Treatise on the Law of 


Mortgages of Personal Property 


Jones, Easem. . A Treatise on the Law of Easements 
Jones Eq. «0.2... ec ee eee ences Jones’ Equity (N.C.) 
Jones, Liens ........... Treatise on the Law of Liens: 


Common Law, Statutory, Equitable and Maritime 
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Jones, Mortg. ............. A Treatise on the Law of 
Mortgages of Real Property 
Jones on Bailments ....... W. Jones, An Essay on the 
Law of Bailments 
Jones, Pledges ..... A Treatise on the Law of Pledges, 
Including Collateral Securities 
AG eee eee ee ee eee Justice of the Peace 
J. Partnership Tax'n ............. 0.0 eee Journal of 
Partnership Taxation 
J. Passthrough Entities .................. Journal of 
Passthrough Entities 
J. Pat. & Trademark Off. Soc'y ........... Journal of 
the Patent and Trademark Office Society 
J. Pat. Off. Soc’y 0.0... cece eee eens ournal of 
the Patent Office Society 
Jj. sei Plan. & Compliance Sa bae ncete ee journal of 
Pension Planning and Compliance 
J. Fiiaccy ty Some Journal of Pharmacy & Law 
J. Police Sci. RA. 6... cece eee eee Journal of 
Police Science and Administration 
J. Prod. Liab. .......... Journal of Products Liability 
J. Proprietary Rts. ..... Journal of Proprietary Rights 
Jj. Psych. & L. 2.20... Journal of Psychiatry and Law 
JePub. Le. kee cece eeweses Journal of Public Law 
Jj. Real Est. Tax'n .... Journal of Real Estate Taxation 
J. Sci. & Tech. Le esis etoks Soe Journal of 
Science and Technology Law 
j.S Carp: TOM cP iaile nce Ne etateCecels eld ere Journal of 
S Corporation Taxation 
Jj. S. Ct. Hist. ..... Journal of Supreme Court History 
Jj. 8. Legal Hist. ... Journal of Southern Legal History 
Jj. Small & Emerging Bus. L. ............. Journal of 
Small & Emerging Business Law 
J. Space. .... ccc cece e ecco Journal of Space Law 
J. State Tax'n ............. Journal of State Taxation 
JeSt. Tax’n .... 0. ee eee Journal of State Taxation 
J. Suffolk Acad. L. 0.1... cece eee eee eee Journal of 
the Suffolk Academy of Law 
J. Sup. Ct. Hist. ... Journal of Supreme Court History 
J. Tax. ...cceeeeeeeeeeeeeeee ee Journal of Taxation 
JeTae We vase dcec ee acersc sees Journal of Taxation 
J. Tax'n Inv. ..... Journal of Taxation of Investments 
J. Tax’n Investments Heise Qishelenmagecs Journal of 
Taxation of Investments 
J. Tech. L. & Pol'y... 0... eee eee .. Journal of 
Technology Law and Policy 
J. Telecomms. & High Tech. L. .......... Journal on 
Telecommunications & High Technology Law 
J. Tex. Ins. L. ...... Journal of Texas Insurance Law 
J. Transnat’l L. & Pol'y ......... 0.000 eee Journal of 
Transnational Law & Policy 
J. Transp. L., Logistics & Pol'y ........... Journal of 


Transportation Law, Logistics and Policy 
Jud. Conduct Rep. ....... Judicial Conduct Reporter 


Judges. J. cece cccesiceseeaes Judges Journal (ABA) 
Je Urb. L. wees ce cece nse e eee Journal of Urban Law 
Jurid. Rev. 60... 6c cece c eee e eens Juridical Review 
Jurimetrics J. ...... 0.0... ee eee Jurimetrics Journal 
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Jurimetrics J.L. Sci. & Tech. ............ Jurimetrics 
Journal of Law, Science and Technology (ABA) 
Juris De. scsi tias ap caCesreedes cots Juris Doctor 
Juris Mag. .... cc cece eee eee n eens Juris Magazine 
JUTEStie 5 esha saad Sei ee telg eee The Jurist 
Jur. Rev. ccc ccc ces esses eenecnes Juridical Review 
Just. Sys. Joo. e cece eee ee eee Justice System Journal 
Je U. Tex, Int) Le woe cece cece n eee ee Journal of 
the University of Texas International Law 
Juv. & Fam. Ct. J. ........ Juvenile and Family Court 
Journal 

K 

Ran: 4.2 oscjoetsawws Mee lii vee eae8 Kansas Reports 
Kan. Admin. Regs. pi aewre alee s Kansas Administrative 
: Regulations 
Kan. App. ......+-- Kansas Court of Appeals Reports 
Kan. App. 2d ...... Kansas Court of Appeals Reports, 
Second Series 
Kan. BAJ. .......-. Kansas Bar Association Journal 
Kan. City L. Rev. .......... Kansas City Law Review 
Kan. C. L. Rep. ........-. Kansas City Law Reporter 
Kan. J.L. & Pub. Pol'y ............ Kansas Journal of 
Law & Public Policy 
Kan. Laws scien eae ae elias wears 4 Kansas Lawyer 
Kan. LJ. ..... eee eee eee ee ,--+ Kansas Law Journal 
Kan. Le Rev, o.6.ce ess oes eee Kansas Law Review 
Kan. Reg... .¢ecc inet eed caves . Kansas Register 
Kan. Stat. Ann. .......... Kansas Statutes Annotated 
Kan, Sess. Laws ...........4. Session Laws of Kansas 
KBs sitaassweons setae tee King's Bench (Eng.) 
KiB iGo cbse Scie tents hea ee Kansas Bar Journal 
Keener, Quasi-Contracts .......... A Treatise on the 
Law of Quasi-Contracts 
RENE os wie eine 5 Commentaries on American Law 
Kent, Comm. ....... Commenuaries on American Law 
Kent's Com. ........00s eee Kent, Commentaries on 
American Law 
Kerr, Rec....... The Law and Practice as to Receivers 
Kirby: vc ssiscwnctdaacentee eect eb a+ Kirby (Conn.) 
KRS 0. castes gaia eeasocts Kentucky Revised Statutes 
KSA cad ols aebiceaen esd Kansas Statutes Annotated 
LS SRO oer er Kentucky Reports 
Mp ACts soo cis in Se elaNesinenaareters Kentucky Acts 
Ky. Admin. Reg. ............ Administrative Register 
of Kentucky 
Ky. Admin. Regs. .......... Kentucky Administrative 
Regulations 
Ky. App. Rptr. ........ Kentucky Appellate Reporter 
Ky. Bench & B. ........... Kentucky Bench and Bar 
Ky. Children's Res. J. .......... Kentucky Children's 
Rights Journal 
Kyd, Bills .......... A Treatise on the Law of Bills of 
Exchange and Promissory Notes 
Kyd, Corporations ...... eats Kyd, A Treatise on the 
Law of Corporations 
LS fe ee eee ee ae Kentucky Decisions 
Ky. Law Rep. ..........006. Kentucky Law Reporter 


LS Zn On Re Kentucky Law Journal 
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Ky. L. Rptr. 0... eee eee Kentucky Law Reporter 
Ky. L. Summary ........... Kentucky Law Summary 
Ky. Op. oo... ccc cece canes Kentucky Opinions 
Ky. Rev. Stat. & R. Serv... 6... cece eee eee Baldwin's 


Official Edition, Kentucky 
Revised Statutes & Rules Service 


Ky. Rev. Stat. Ann. ....... Kentucky Revised Statutes 
Annoiated 
Ky. St. BJ. ccc eee ee eee Kentucky State Bar Journal 
L 
Vig eaaigidtese attired dig eine BG asearainetan sera Laws (of state) 
| 0 Ee ere ee fee Louisiana Reports 
La. Acts... . eee ee eee Msehanacala,eraldie “State of Louisiana: 
: ; Acts of the Legislature 
La. Admin. Code ..... Louisiana Administrative Code 
La. Ann. ........ ce eee eee Louisiana Annual Reports 
La. App. ........ Louisiana Court of Appeals Reports 
Lab, Arb. Awards (CCH) .......... Labor Arbitration 
Awards 
Lab. Arb. Rep. (BNA) ..... Labor Arbitration Reports 
L.A. Bar Bull. ............. Los Angeles Bar Bulletin 
Lab. Cas. (CCH) ....... 0... cece ee eee Labor Cases 
Las Boje wise nee cauiee ey geil. Louisiana Bar Journal 
Lab. Laws cs ci evokes bea a ado wn Labor Lawyer 
Lab. ifn aic:ca8, oles wdivlieate ties be Labor Law Journal 
Lab. L. Rep. (CCH) ............ Labor Law Reporter 
Lab. L. Serv. (CCH) ............. Labor Law Service 
Lab, Rel. & Empl. News ...........- Labor Relations 
and Emplicyment News (ABA) 
Lab. Rel. Rep. (BNA) ...... Labor Relations Reporter 
La. Civ. Code Ann. ......... .. Louisiana Civil Code 
, Annotated 
Lack: Bar os. o.ess-ctceee tele oa eek Lackawanna Bar 
Lacks Jute istic aestans daacindd dee Lackawanna Jurist 
Lack. Jurist 2.2.0.0... 6. ee eee Lackawanna Jurist ° 
Lack. Legal N.............. Lackawanna Legal News 
Lack. Leg. News ........... Lackawanna Lega! News 
Lack. Leg. Rec. .......,.. Lackawanna Legal Record 
LAS LaWoiis nied tie scare aoe ae dass Los Angeles Lawyer 
La. LJ. ..... i SiaSia wate rece ese ang Louisiana Law Journal 
La. L. Rev... .. ec eee ee eens Louisiana Law Review 
Land & Water L. Rev. .... Land & Water Law Review 
L, & Contemp. Probs. ...........0cceeeeee Law and 
Contemporary Problems 
L. & Critique ..........6.., seers Law and Critique 
L. & Hist. Rev. ............ Law and History Review 
L. & Soc. Inquiry. ..........06. Law & Social Inquiry 
L. & Soc. Order ...........05. Law and Social Order 
L. & Soc'y Rev. ............. Law and Society Review 
Land Use & Env. L. Rev. ..........05. Land Use and 
Environment Law Review 
Langdell, Contracts ..............5. Summary of the 
Law of Contracts 
Langdell, Eq. Pl. ..... A Summary of Equity Pleading 
Penpaet Sel. Cas. Sales .......... Selection of Cases 
on the Sales of Personal Property 
Langdell, Summary .............. A Summary of the 


Law of Contracts 
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Langdell, Summary of Contracts ........ A Summary 
of the Law of Contracts 

Lang. Sales Langdell, Selection of Cases on the Sales of 
Personal Property 


LAA). echesiaids tue wens Lansing’s Reports (N.Y.) 
Lans. Ch. ........ Lansing's Chancery Reports (N.Y.) 
La Raza LJ. ... ec cece cece eae La Raza Law Journal 
LaRegs: 2s octets eee tesises ees Louisiana Register 
La. Rev. Stat. Ann. ..........000. Louisiana Revised 
Statutes Annotated 
La. Sess. Law Serv, .... Louisiana Session Law Service 
Law. Americas .............. Lawyer of the Americas 
Law & Contemp. Probs. ..........0.0000200 Law & 
Contemporary Problems 
Law & Hist. Rev. ........... Law and History Review 
Law & Hum. Behay. +++... Law and Human Behavior 
Law & Ineq. ..... Misieie Sa He sv es Law and Inéquality: 
e A Journal of Theory and:Practice 
Law & Ineq. J.....-..2.65- Law & Inequality: Journal 
Law & Phil. .......... ee eee eeee Law and Philosophy 
Law & Pol'y Int'l Bus. .............. Law & Policy in 
. International Business 
Law & Psychol. Rev. ..... Law and Psychology Review 
Law & Psych. Rev. ...... Law and Psychology Review 
Law & Sex. ........... Law & Sexuality: A Review of 
Lesbian & Gay Legal Issues 
Law & Sexuality ....... Law & Sexuality: A Review of 
Lesbian & Gay Legal Issues 
Law & Soc. Inquiry .......... Law and Social Inquiry 
Law & Soc'y Rev. ........... Law and Society Review 
Law. Competitive Edge ........ Lawyers Competitive 
Edge: The Journal of Law Office 
Economics and Management 
Law Forum ..........- Law Forum (U. of Baltimore) 
Law Inst. J... 62... ee eee eee Law Institute Journal 
Law Lib. J... see cece e cece nee Law Library Journal 
Law Libr. J... 1... scene eee Law Library Journal 


Law. Man. on Prof. Conduct (ABA/BNA) .... Lawyers 
Manual on Professional Conduct 

Law Off. Econ. & Mgt. ......... 0c eee eeee Law Office 
Economics and Management 

Laws. Man. on Prof.:Conduct (ABA/BNA) .... Lawyers 
.. Manual on Professional ‘Conduct 


Lawson, Exp. Ev. ...... 0.05. The Law of Expert and 
Opinion Evidence Reduced to Rules 
Lawson, Rights, Rem. & Pr. ....... Rights;-Remedies, 


and Practice, at Law, in Equity, 
and Under the Codes 


EG oe eties Gaede eae swinane Library of Congress 
LEAA ... Law Enforcement Assistance Administration 
Leake, Cont. ... The Elements of the Law of Contracts 


Lea, Sup. and Force ......... Superstition and Force: 
Essays on Wager of Law, the Wager 
of Battle, the Ordeal, Torture 


Lebanon ....... Lebanon County Legal Journal (Pa.) 
| OR 2: EN eee U.S. Supreme Court Reports, 

Lawyer's Edition 
L. Ed. 2d .........005. U.S. Supreme Court Reports, 


Lawyer's Edition, Second Series 
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VG s: ates Set cies ae ieee ss Acts of the Legislature 
Leg AR oi Sideweony ee netaweeas Legal Affairs 
Legal Econ. ............. 005 Legal Economics (ABA) 
Legal Educ. Newsl. ...... Legal Education Newsletter 
(ABA) 

Legal Reference Services Q. ........ Legal Reference 
Services Quarterly 

Legal Ref. Serv. Q. ............000, Legal Reference 
Services Quarterly 

Legal Services Bull. .......... Legal Services Bulletin 
Legal Stud. F. ..............4. Legal Studies Forum 
Leg. Gaz. R. ............ Legal Gazette Reports (Pa.) 
Legis. Stud. Q.......... Legislative Studies Quarterly 
Leg. Writing ......... Legal Writing: The Journal of 
. the Legal Writing Institute 

Heh. Lileeccseisaiewactave Lehigh Law Journal, Pa. 
Leigh o3.05b.c os oie riged se waiens eneseant Leigh (Va.) 
LERC Monograph Ser. ..... LERC Monograph Series 
Lewis, Em. Dom. ..... J. Lewis, A Treatise on the Law 
of Eminent Domain in the United States 

Lewis, Perp. ....... W. Lewis, A Practical Treatise on 
the Law of Perpetuity 

Lewis U. L. Rev. ....... Lewis University Law Review 
Liberty, Life & Fam. ........ Liberty, Life and Family 


Life Health & Accid. Ins. Cas. (CCH) .... Life, Health 
and Accident Insurance Cases 

Life Health & Accid. Ins. Cas. 2d (CCH) . Life, Health 
and Accident Insurance Cases, Second Series 


Lincoln L. Rev. ..............5 Lincoln Law Review 
Lindley, Comp. ..............00045 A Treatise on the 
Law of Companies 

Lindley, Part. ........... 000 eeeue A Treatise on the 
Law of Partnership 

Lyin Japan 2.0.6... cece eee Law in Japan 
Liquor Cont. L. Rep. (CCH) ......... Liquor Control 
Law Reports 

LIU Ge os wieiectesatis ts aleainsess ae kas Litigation (ABA) 
Litigation ......... 0... cece ee eae Litigation (ABA) 
| BU CAR ee pee ee a Littell (Ky.) 
Litt. Sel. Cas. ............ Littell Selected Cases (Ky.) 
LL.B. ....... Legum Baccalaureus (Bachelor of Laws) 
LEDS o68itoneieesien Legum Doctor (Doctor of Laws) 
Li EID: Jo testinci sei annileedye Law Library Journal 
L. Lib. News ..........0.0ee sees Law Library News 
Ee Eire 9s ss. 292 ce ka teeta Law Library Journal 
LLMs en. hash anes Legum Magister (Master of Laws) 
Lloyd’s Mar. & Com. L.Q. 20.0... cece eee ee Lloyd's 


Maritime and Commercial Law Quarterly 
L. Med. & Health Care .............. Law, Medicine 
and Health Care 


L.N.T.S. ..... . League of Nations Treaty Series 
Lock. Rev. Cas. ... Lockwood's Reversed Cases (N.Y.) 
Los Angeles Bar J. ......... Los Angeles Bar Journal 
Lowell, Transfer of Stock ............- The Transfer 
of Stock in Private Corporations 

Loy. Consumer L. Rep. ............000 00008 Loyola 
Consumer Law Reporter 

Loy. Consumer L. Rev. ...........00ee eevee Loyola 


Consumer Law Review 
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Loy. Ent. LJ. ccc cece sees e mec neecceeneees Loyola 
; Entertainment Law Journal 

Loy. Intell. Prop. & High Tech. J. .........5. Loyola 


Intellectual Property & High Technology Journal 


Loy. Intell. Prop. & High Tech.L.Q. ........ Loyola 
Intellectual Property & 

High Technology Law Quarterly 

Loy. L.A. Ent. LJ. oe ec eee ee eee Loyola Los Angeles 
Entertainment Law Journal 

Loy. L.A. Ent. L. Rev. .........- Loyola Los Angeles 


Entertainment Law Review 


Loy. L.A. Int'l & 
Comp. L. Ann. .......-.--.66. Loyola Los Angeles 
International and Comparative Law Annual 

Loy. L.A. Intl & 
Comp. LiJows ccc cee cece e eee Loyola Los Angeles 
International and Comparative Law Journal 

Loy. L.A. Int'l & 
Comp. L. Rev. ...........004 Loyola Los Angeles 
International and Comparative Law Review 
Loy. L.A. L. Rev. ..........-006- Loyola Los Angeles 
Law Review 
Loy. L. Rev. ...... Loyola Law Review (New Orleans) 
Loy. Mar. LJ. .......- Loyola Maritime Law Journal 
Loy. Poverty LJ. ....... Loyola Poverty Law Journal 
Loy. U. Chi. LJ. ......... Loyola University Chicago 
Law Journal 
Loy. U. New Orleans J. Pub. Int. L. .......... Loyola 
University New Orleans 
Journal of Public Interest Law 
L.PIRAL woe. ie eceees Laws of Puerto Rico Annotated 
L. Prac.;Memt. ..... Law Practice Management (ABA) 
LOR shied sea eset ities os Law Quarterly Review 
WR io Ssiieve ca ote: ye-sleven Shs gees ghee ech iets Law Reports, U.S. 
LAR As ere eae cea siine bas Lawyers’ Reports Annotated 
LIRA. NS. coc eee eee Lawyers’ Reports Annotated 
New Series 
L. Rev. Mich. St. U.—Det.C.L. .......... Law Review 
of Michigan State University—Detroit 
College of Law 
ERP fii) oe daew hee dias dats Labor Relations Press 
L.R.R.M. (BNA) . See eieaes iz Ae a3 Labor Relations 
Reference Manual 
LSA.-.......... ieeres Louisiana Statutes Annotated 
LSA—C.C, ........0065 Louisiana Statutes Annotated 
~—-Civil Code 
LSA—C.C.P. «2.0.08, Louisiana Statutes Annotated 
—Code of Civil Procedure 
LSA—C.J.P. 0... Louisiana Statutes Annotated 
—Code of Juvenile Procedure 
LSA—R.S. .........00. Louisiana Statutes Annotated 
—Revised Statutes 
Lt ors At edb a Sils dacelern gerade tected Limited 

M 

MA 5655 bene deere Oe vases Maritime Administration 
Mackey: iiiesic oiies eos aie Maisie sees Mackey (D.C.) 
Maine, Ancient Law .............0.00. Ancient Law: 


Its Connection with the Early History of Society 
and Its Relation to Modern Ideas 
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Maine, Anc. Law ........0cc cece caceee Ancient Law: 
Its Connection with the Early History of Society ... 
Maine BJ. 3... 2. cee eee ee eens Maine Bar Journal 


marrage Lectures on the Early 
History of Institutions 
becca Dissertations on 
Early Law and Custom 
sce teararSimvace auaiere are Ea Maine Law Review 
Village Communities 
in the East and West, 
Six Lectures Delivered at Oxford 

Major Tax Plan. .............-. Major Tax Planning 


Maine, Early Hist. Inst. 
Maine, Early Law and Custom 


Maine L. Rev. 
Maine, Village Communities .... 


“Malloy ....... 0. cece een eeeee Treaties, Conventions, 
International Acts, Protocols, and Agreements 

Between the United States. and Other Powers 

Man. LJ. oo... eee ee Denes Manitoba Law Journal 
Mak, ccotiscaeate cd hederalect diese Seeteoe sts '.... Martin (N.C.) 
Markby, Elements of Law .......... Elements of Law 
Considered with Reference to 

Principles.of General Jurisprudence 

Mare Laws: ingen ideo ele eee bole Maritime Lawyer 
Marq. Intell. Prop. L. Rev. ...........05. Marquette 
Intellectual Property Law Review 

Marg. L. Rev. ..........00es Marquette Law Review 


Marg. Sports L.J. ..... 
Marsden, Law of Collisions 


Marquette Sports Law Journal 
wear age aes A Treatise on 
the Law of Collisions at Sea 


Marshall on Insurance ............ A Treatise on the 

Law of Insurance 
Mart. & Yer. .........000- Martin & Yerger (Tenn.) 
Mart. Ex. ......... Martin, A Treatise on the Powers 


and Duties of Executors and Administrators 
Mart. (n.s.) .... Martin Louisiana Term Reports, New 


Series (La.) 

. Mart. (0.8.) ..... Martin Louisiana Term Reports, Old 
Series (La.) - 

Maris 2 Siiardhs Mest etal daseneae Marvel (Del.) 

Mass. 2.0 cece s ies cess ew enes Massachusetts Reports 

Mass. Acts........ Acts and Resolves of Massachusetts 

Mass. Ady. Legis. Serv. ....... Massachusetts Advance 

Legislative Service 

Mass. Ann. Laws ................ Annotated Laws of 

Massachusetts 

Mass. App. Ct. ...........065 Massachusetts Appeals 

Court Reports 

Mass. App. Dec. ... Massachusetts Appellate Decisions 

Mass. App. Div. .........++. Massachusetts Appellate 

Division Reports 

Mass. Gen. Laws ,............45 General Laws of the 

Commonwealth of Massachusetts 

Mass. Gen. Laws Ann. ........ Massachusetts General 

Laws Annotated 

Mass. Legal Hist. ...... Massachusetts Legal History: 


A Journal of the Supreme Judicial Court 
Legal History Society 


Mass. Legis. Serv. .......... 0000s eee Massachusetts 

Legislative Service 
Mass. L.Q. ......-..005 Massachusetts Law Quarterly 
Mass. L. Rev. ..........-. Massachusetts Law Review 


Mass. Reg. .... eee cece eee ee Massachusetts Register 
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Mass. Regs. Code ..........6. Code of Massachusetts 

Regulations 
Mass. Supp. ...... Massachusetts Reports Supplement 
May, Ins. ........... Law of Insurance, as Applied to 


Fire, Accident, Guarantee, and 
other Non-maritime Risks 


MBs. osiedg steeisig eesdie tied Akane Matthew Bender 
MiGiAS, 6 eee cei ea ty Mississippi Code Annotated 

Montana Code Annotated 
McAdam, Landl. & T. ........... The Rights, Duties, 


Remedies, and Incidents Belonging to and 
Growing Out of the Relation of Landlord and Tenant 


M.C.C. ... ee seee Interstate Commerce Commission: 
yi Motor Carrier Cases 

McCahon ....... sdacwalselte tides «++. McCahon (Kan.) 
McCord .......s1deceeeeeeeeenceees McCord (S.C.) 
McCord Eq. ...... . McCord’s Chancery Reports (S.C.) 
McCrary, Elections i.......escceeees . Treatise on 
the American Law of Elections 

McGeorge L. Rev. ........... McGeorge Law Review 
McGiILLJ. 20... McGill Law Journal 
MCG). casas hentia iankeeiae sets McGloin (La.) 
McKelvey, Ev. .........-.0 0c sees Handbook of the 
Law of Evidence 

M.C.LA. ....... Michigan Compiled Laws Annotated 
MOM) ies sees ie he Saeed tiaee . McMullen (S.C.) 
McMul. Eq......... McMullen's Equity Reports (S.C.) 
Md oo oS cela es eels ees pees Maryland Reports 
Md. App. ..........205. Maryland Appellate Reports 
Md. Bo]. ies ceeds Cones Ses Maryland Bar Journal 
Md: Che. dxece steeet end pease Maryland Chancery 
Md. Code Ann. ........ Annotated Code of Maryland 
Md. J. Contemp. Legal Issues ... Maryland Journal of 
Contemporary Legal Issues 

Md. J. Int'l L. & Trade ......... Maryland Journal of 
International Law and Trade 

Md. Laws ..........e ce eeeeceeeee Laws of Maryland 
MdeLiks sw ccciaee tek scis '.++. Maryland Law Forum 
Md. L. Rep. ..... Maryland Law Reporter, Baltimore 
Md. L. Rev. ..........500008 Maryland Law Review 
Md. Reg. ......:c cece see eeeee Maryland Register 
Me. vis tiesis sist anes Be ewes ctreen ee Maine Reports 
1) CC Cos 2: Maine Acts 
Me. B.J. .......00e epee Te Maine Bar Journal 
Mechem, Ag. ......... Treatise on the Law of Agency 


Including Not Only a Discussion of the 

General Subject, but ‘also Special Chapters on 

: Attorneys, Auctioneers, Brokers and Factors 
Mechem, Part. ... Elements of the Law of Partnership 
Med. Seb. sean ic cen saieessd es Medicine & Law 
Med. Devices Rep. (CCH) .. Medical Devices Reporter 
Medical Devices Reports 


Media L. & Pol'y ...........605, Media Law & Policy 
Media L. Rep. (BNA) .......65- Media Law Reporter 
MediationQ. ....... Mediation Quarterly: Journal of 


the Academy of Family Mediators 

Medicare & Medicaid Guide (CCH) .... Medicare and 
Medicaid Guide 

Med. Leg. J... 0... cee cece eee Medico-Legal Journal 
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Med. Trial Tech. Q. ........ Medical Trial Technique 
Quarterly 

MCIg8 shicene ii cudsca ivan a sean Meigs (Tenn.) 
Me. Laws iicc ei ies cieesaceseaceeaecs Maine Laws 
Melb. J. Inthb. .............. Melbourne Journal of 
International Law 

Melb. U. L. Rev. ............. Melbourne University 
Law Review 

Me. Legis. Serv. ........... Maine Legislative Service 
Me. L. Rev. wc. cee cccev ee enenees Maine Law Review 
Memphis LJ. ......... Memphis Law Journal, Tenn. 
Memphis St. U. L. Rev. ............. Memphis State 
University Law Review 

Mental & Phys. Disab. L. Rep. ..... Mental & Physical 
Disability Law Reporter (ABA) 

Mental Disab. L. Rep. ........ eae Mental Disability 
Law Reporter (ABA) 

Mercer L. Rev. ......00ecc0se0 Mercer-Law Review 
Me. Rev. Stat. Ann. .......... Maine Revised Statutes 
Annotated 

Merg. & Acq. ............. Mergers and Acquisitions 
Mets sccisad het ews Hine oe tea Metcalf (Ky.) 
_ Metcalf (Mass.) 

M.F.P.D. ........... Modern Federal Practice Digest 
MGIC oi iin. sitions toda eeeid's Mortgage Guaranty 
Insurance Corporation 

M.G.LA. oe eee cece cence Mas:achusetts Gencral 
Laws Annotated 

Miami L.Q. «0.0.0... .. cee eee Miami Law Quarterly 
Mich. 02..sc00 cae s hee beta teens Michigan Reports 
Mich. Admin. Code ...............000-65 Michigan 
Administrative Code 

Mich. App. ............6. Michigan Appeals Reports 
Mich. BLT. ..... 6... eae Michigan State Bar Journal 
Mich. Bus. LJ. ...... Michigan Business Law Journal 
Mich. Comp. Laws ........ Michigan Compiled Laws 
Mich. Comp. Laws Ann. .... Michigan Compiled Laws 
Annotated 

Mich. Ct. Cl. ...... Michigan Court of Claims Reports 
Mich. J. Gender & L. .......... Michigan Journal of 
Gender & Law 

Mich. J. Intl. ....... 6. eee Michigan Journal of 
; International Law 

Mich. J.L. Ref. ..........0005 - University. of Michigan 
Journal of Law Reform 

Mich. J. Race & L. ..........24. Michigan Journal of 
Race & Law 

Mich. L. & Pol'y Rev. ...... 0.0.0 cece ees Michigan 
Law & Policy Review 

Mich. Legis. Serv........ Michigan Legislative Service 
Mich. L, Rev. ............005- Michigan Law Review 
Mich, Pub. Acts ............ Public and Local Laws of 
the Legislature of the State of Michigan 

Mich. Reg. 00... . cece eee eens Michigan Register 
Mich. Stat. Ann. ........ Michigan Statutes Annotated 
Mich. St. U-DCL J. Intl b. ..... 20... Michigan State 
University-Detroit College of Law 

Journal of International Law 

Mich. Tax Law. ...........06- Michigan Tax Lawyer 
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Mich. Tax LJ. ........-- Michigan Tax Law Journal 
Mich. Telecomm. & Tech. L. Rev. ......... Michigan 


Telecommunications and 
Technology Law Review 
... Michigan Yearbook of 


Mich. Y.B. Int'l Legal Stud. 
International Legal Studies 


MIGA .... Multilateral Investment Guarantee Agency 
Mille iis easitediedebeets Mill (Constitutional) 
Miller ..........e0000 H. Miller, Treaties and Other 
International Acts of the United States 

Miller, Const. ....::.....- -. §. Miller, Lectures on the 
Constitution of the United States 

Mill, Log. ........++- A System of Logic, Ratiocinative 
and Inductive, Being a Connected 

View of the Principles of Evidence and 

the Methods of Scientific Investigation 

Mil. L. Rev. 0.0... eee eee ee eee Military Law Review 
Mills, Em. Dom. ........... A Treatise on the Law of 
Eminent Domain 

MIR e acs bis Boe See gee eee see Minnesota Reports 
Minn. Code Agency ............. Minnesota Code of 
Agency Rules 

Minn. Intell. Prop. Rev. ............20.- Minnesota 
Intellectual Property Review 

Minn. J. Global Trade ......... Minnesota Journal of 
Global Trade 

Minn. Laws ..........000ee eens Laws of Minnesota 
Minn. L. Rev. .........0.005 Minnesota Law Review 
Minn. R. 20... eee eee Minnesota Rules 
Minn. Reg. ..........-000 Minnesota State Register 
Minn. Sess. Law Serv. ...........- Minnesota Session 
“Law Service 

Minn, Stat. ......... ccc ee cenee Minnesota Statutes 
Minn. Stat. Ann. ...... Minnesota Statutes Annotated 
Minn. Trial Law. ........... Minnesota Trial Lawyer 
MiNOF coe. iko hee eee eee sas ... Minor (Ala.) 
Misc. ........6000. New York Miscellaneous Reports 
Misc. 2d .......... New York Miscellaneous Reports, 
Second Series 

M886 edsb oseececdiecw ca heater ers ty . Mississippi Reports 
Miss. C. L. Rev. ...... Mississippi College Law Review 
Miss. Code Ann. ........ - Mississippi Code Annotated 
Miss. Dee. 0.6.3 bic cess tee cacee. Mississippi Decisions 
Miss. Law. ..........eceeeeeeeee Mississippi Lawyer 
Miss, Laws ..... eee e eee General Laws of Mississippi 
Miss. L.J...... bb asleeseeleeus Mississippi Law Journal 
Miss. Reg. 0.2.0... 2c eee eens Mississippi Official and 
Statistical Register 

Miss, St. Cas. ........ 0. eee eee Mississippi State Cases 
Mitf. Eq. Pl. 2.2.0.0... eee Mitford’s Equity Pleading 
MoJo Sea a eat eee aaliee agi Military Justice Reporter 
MLR» ji ieiea cree wis dnd savas 68 Military Law Review 
MLS nec caei cass ee weve nace. Multiple Listing Service 
Mo. .......... arent apakeale a tiateresatg Missouri Reports 
Mo. Ann. Stat. ......... Annotated Missouri Statutes 
Mo. App. .........e scenes Missouri Appeals Reports 
MO: Bo Jie case ies eceete aw eeielene Missouri Bar Journal 
Mo. Code Regs. Ann.......... Missouri Code of State 


Regulations Annotated 
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Mod. Am. Law .......-.0000 Modern American Law 
Mod. L. Rev. ........-.--000-- Modern Law Review 
Mo. Envil. L. & Pol’y Rev. .......-.2+0008- Missouri 
Environmental Law & Policy Review 

Mo. J. Disp. Resol. .............- Missouri Journal of 
Dispute Resolution 

Mo. Laws ones cc cece rece ccereeees Laws of Missouri 
Mo. Legis. Serv. ......... Missouri Legislative Service 
Mo. L. Rev. 2.0... . cee eee eee Missouri Law Review 
Monag. ...... 0 ec ecccc cr cceereeecs Monaghan (Pa.) 
Monash U. L. Rev. ... Monash University Law Review 
Mont, 20... cr eec cc cccescneveees Montana Reports 
Mont. Admin. R. ..... oe Naat hea Administrative Rules 
of Montana 

Mont. Admin. Reg. .......... de 8 statecbisiavele ace Montana 
Adininistrative Register 

Mont. Code Ann. ......... Montana Code Annotated 
Monthly Lab. Rev. ........... Monthly Labor Review 
Mont. Law. ......... 2c cece eee eee Montana Lawyer 
Mont. Laws ........ 0... c ce eee Laws of Montana 
Mont. L. Rev. .......2.-50000- Montana Law Review 
Mont. Rev. Code Ann. ............ Revised Codes of 
Montana Annotated 


.. A Treatise on the Law of 
Private Corporations 


Morawetz, Corporations .. 


Mor. Corp. ........ Morawetz, A Treatise on the Law 
of Private Corporations 

Mo. Reg. .......ceeeeeeeeeeecees Missouri Register 
Mo. Rev. Stat. ............ Missouri Revised Statutes 
MOPTIS e000 cea ie eobas wee esas Morris (Iowa) 
Morse, Banks ............. A Treatise on the Law of 
Banks and Banking 

Mo. St. Ann. ........... Missouri Statutes Annotated 
Moyle, Contract of Sale ........ The Contract of Sale 


in Civil Law, with References to the Laws. 
of England, Scotland, and France 


itis ay Gira ate Goa Gusts axes-sse Cs ee Model Penal Code 
M.P.E.P. ..... Manual of Patent Examining Procedure 
M.R.S.A, ......... Model Revised Statutes Annotated 
LY OA, Minnesota Statutes Annotated 
Michigan Statutes Annotated | 

MSL L, Rev. ............+-+++++++ MSL Law Review 
MSL Rev.......... peopl ccs MSL Review: A Journal for 
Practitioners and Judges 

MLS.P.B. oo. cece ee eee Decisions of the United States 


Merit Systems Protection Board 
M.U.L.L. ...... MULL: Modern Uses of Logic in Law 


Mun. Att'y oo... cece cece ee eee Municipal Attorney 
Munk issn casa de anc eees Munford (Va.) 
MUTE. illbe a til ca 6.8 16S SaaS alas Murphey (N.C.) 
Mut. Funds Guide (CCH) ...... Mutual Funds Guide 
N 

NACUA..........46. National Association of College 
and University Attorneys 

NAFTA: L. & Bus. Rev. Am. .........-.0005 NAFTA: 
Law & Business Review of the Americas 

N. Am. Rev. ........0-02005 North American Review 
NAS 8s Ss wShe neice ses National Academy of Science 
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NASA ....... se beRie te wble + National Aeronautics and 
Space Administration 

NASD ..... National Association of Securities Dealers 
Nat. Gas Law. J. ....... Natural Gas Lawyer's Journal 
Nation Code ...............06- Navajo Nation Code 
Nat'l Black LJ. ......... National Black Law Journal 
Nat'l J. Crim. Def. .............. National Journal of 
Criminal Defense 

Nat'l Jewish L. Rev. ..... National Jewish Law Review 
Nat'l Pub. Empl. Rep. (LRP) .............- National 
Public Employment Reporter 

Nat'l Rep. Legal Ethics (UPA) ..... National Reporter 
< on Legal Ethics 

Nat'l Tax J. ..... video seees ... National Tax Journal 
NATO ......-... North Atlantic Treaty Organization 
Nat Res. Law. .......<... Natural Resdurces Lawyer 
Nat. Resources & Env’t......... Natural Resources & 
Environment (ABA) 

Nat. Resources J. ........ Natural Resources Journal 
Nat. Resources aw. satnaiets Natural Resources Lawyer 
Nat. Resources L. Newsl. ..... Natural Resources Law 
Newsletter (ABA) 

Navajo Rptr. .............000 eee ‘Navajo Reporter 
Naval L. Rev. ...........00 2 es eee Naval Law Review 
NBA Nat'l B.A. Mag. ............ NBA National Bar 
_ Association Magazine 

NBS 3s. easPueictaete foe National Bureau of Standards 
NiGs ih cccu ras eesaeaaseeed 3 North Carolina Reports 
N.C. Admin. Code ... ccc cceneececes North Carolina 
Administrative Code 

N.C. Adv. Legis. Serv. .... Advance Legislative Service 


to the General Statutes of North Carolina 


N.C. App. .. North Carolina Court of Appeals Reports 
N:C.Be sei cdsctielete ene dren North Carolina Bar 
N.C. Banking Inst. ..............085 North Carolina 

Banking Institute 
N.C, Baro... ccc c cece ence ees North Carolina Bar 
NCCDL ........-00.0-5 National College of Criminal 


Defense Lawyers and Public Defenders 
N.C. Cent. L.J. .. North Carolina Central Law Journal 


NCDA ........ National College of District Attorneys 
N.C. Gen. Stat. Caneel Statutes of North Carolina 
N. Chip. ...... 0... cece eee “.,. N, Chipman (Vt.) 
N.C. J. Int'l L. & Com. Reg. ......... North Carolina 
Journal of International Law & 

Commercial Regulation 

N.C. J.L. & Tech. ........ North Carolina Journal of 
Law and Technology 

N.C. L. Rev. ........... North Carolina Law Review 
N.C, Reg. ... 6. ccc ccc ce aees North Carolina Register 
N.C.S.B. Quarterly ............ North Carolina State 
Bar Quarterly 

N.C. Sess. Laws ...... Session Laws of North Carolina 
N.C. TermR. ........ North Carolina Term Reports 
NSD ign ri ois bonis Waste ciesei North Dakota Reports 
NDAA ........ National District Attorneys Association 
N.D. Admin. Code ..............000 North Dakota 
Administrative Code 

N. Dak. L. Rev. ...... .... North Dakota Law Review 
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N.D. BB. Bre oo. eee c eee ee eee North Dakota Bar Briefs 
N.D. Cent. Code ....... North Dakota Century Code 
N.D. Laws ........ sce eee eens Laws of North Dakota 
N.D. L. Rev. .......-0..05 North Dakota Law Review 
INES s.ao-alese ed ot-eneecewes North Eastern Reporter 
<a North Eastern Reporter, 
Second Series 

NOD) occstediiad ow bieeatas ee eitedae ee Nebraska Reports 
Neb. Admin. R. & Regs. .... Nebraska Administrative 
Rules & Regulations 

Neb. Ct. App. .... Nebraska Court of Appeals Reports 
Neb. Laws ......... cece s eee e eee Laws of Nebraska 
Neb. LB. oo... cece ee es ene Nebraska Law Bulletin 
Neb. L. Bull. ..... ive teeaeaals Nebraska Law Bulletin 
‘Neb. L. Rev. ......... fwaceeee Nebraska Law Review 
Neb. Rev. Stat. ........ . Revised Statutes of Nebraska 
Neb. Rev. Stat. Ann. .... Revised Statutes of Nebraska 
i Annotated 
Neb. St. B.J............. Nebraska State Bar Journal 
Negot. J. -... ccc eee eee ee Negotiation Journal 
NEV i oe cietie die eleita vont Male aegis aneeiads Nevada Reports 
Nev. Admin. Code ...... Nevada Administrative Code 
Nev. Law. 2.0... 06. e eee e eee eens Nevada Lawyer 
Nev. Rev. Stat. ...........4, Nevada Revised Statutes 
Nev. Rev. Stat. Ann. ........ Nevada Revised Statutes 
Annotated 

Nev. Stat. ...... 0. ec ce cece eee ee Statutes of Nevada 
New Eng. Int'l & Comp. L. Ann. ...... New England 
International and Comparative Law Annual! 

New Eng. J. Med. ........ 0.0.02 eeaee New England 


Journal of Medicine 
New Eng. J. on 


Crim. & Civ. Confinement .......... New England 
Journal on Criminal & Civil Confinement . 

New. Eng. J. on Prison L.............. New England 

Journal on Prison Law 

New Eng. J. Prison L. ...........-..44. New England 

Journal on Prison Law 

New Eng. L. Rev. ......... New England Law Review 

New Eur. L. Rev. .......... New Europe Law Review 

New. LoJissu os osc tegen te etines New Law Journal 

Newsl, 0.0... ec ec eee eer ee eee eereeeeees Newsletter 

News Media & L............. News Media & the Law 

NEXUS ............. NEXUS: A Journal of Opinion 

N Hele cov iae a Sea aici 33: New Hampshire.Reports 

N.H.BJ. wo... eee ees New Hampshire Bar Journal 

N.H. Code Admin. R. Ann. ......... New Hampshire 

Code of Administrative Rules Annotated 

N.H. Laws ...... Laws of the State of New Hampshire 

N.H. Rev. Stat. Ann. ...........6506 New Hampshire 

Revised Statutes Annotated 

N.H. Rulemaking Reg. ...........-. New Hampshire 


Rulemaking Register 


NHTSA .......... National Highway Transportation 
Safety Administration 

N. Ill. U. L. Rev. ........ Northern Illinois University 
Law Review 

N Joos casadies Sea soa welew eyes New Jersey Reports 


N.J. Admin. ...... New Jersey Administrative Reports 
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N.J. Admin. 2d .......... New Jersey Administrative 
Reports, Second Series 
N.J. Admin. Code .............. 00 ee eee New Jersey 
Administrative Code 
Lt eX: New Jersey Equity Reports 
NLL. cece cence ee eees New Jersey Law Reports 
New Jersey Lawyer 
N J shawes Siistiewiesetiwnncn New Jersey Lawyer 
N.J. LaWS 2. cece cece cence ees Laws of New Jersey 
NEEL focsosa tion seas New Jersey Law Journal 
N.J. Misc. .....64 New Jersey Miscellaneous Reports 
0 2: New Jersey Register 
N.J. Rev. Stat. .......66 New Jersey Revised Statutes 
NJSA. oe eee ee New Jersey Statutes Annotated 
N.J. Sess. Law'Serv. .. New Jersey Session Law Service 
N,J. Stat. Ann. ....... New Jersey Statutes Annotated 
N.J. St. BJ. ......- eee New Jersey State Bar Journal 
N.J. Super. ...... New Jersey Superior Court Reports 
NA Fax. sus Geen New Jersey Tax Court Reports 
N. Ky. L. Rev. ...... Northern Kentucky Law Review 
N. Ky. St. LF. ww ce eee eee eee eee Northern Kentucky 
State Law Forum 
NGLRiBs uscc.civee shoe vets Decisions & Orders of the 
National Labor Relations Board 
NLRB Dec. (CCH) ...............- NLRB Decisions 
NGM ogc oo'ed oc tw siotea isan. New Mexico Reports 
N.M. Admin. Code .............-.0.6. New Mexico 
Administrative Code 
N.M. Adv. Legis. Serv. ............000- New Mexico 
Advance Legislative Service 
N. Mar. I. ....... Northern Mariana Islands Repo; ter 
N. Mar. I. Code .......... Northern Mariana Islands 
Commonwealth Code 

N. Mar. I. 
Commwy. Rptr. ......... Northern Mariana Islands 
Commonwealth Reporter 
N. Mar. I. Reg. ........... Northern Mariana Islands 
Commonwealth Register 
NEMIB) os edie coe ted age dh os Determinations of the 
: National Mediation Board 
N.M. Bar Bull. ............ New Mexico Bar Bulletin 
N.M. Laws ....--..:c eee ones Laws of New Mexico 
NLM. L, Rev. .0........055 .. New Mexico Law Review 
NLM. Reg... ccc cece eee cee nee New Mexico Register 
N.M. Stat. Ann. ..... New Mexico Statutes Annotated 
Noise Reg. Rep. ........-.. Noise Regulation Report 
MOMACG. 206 cee eee eee eee eee ees nonacquiescence 
Notre Dame Est. Plan. Inst. ............ Notre Dame 
Estate Planning Institute 
Notre Dame Est. Plan. Inst. Proc. ....... Notre Dame 
Estate Planning Institute Proceedings 
Notre Dame J. Legis. ...............5: Notre Dame 


Journal of Legislation 
Notre Dame J.L. Ethics & Pub. Pol'y .... Notre Dame 
Journal! of Law, Ethics, and Public Policy 


Notre Dame Law. ..........+6: Notre Dame Lawyer 
Notre Dame L. Rev. ....... Notre Dame Law Review 
Nott. & McC. ow. ce eee ee Nott & McCord (S.C.) 


Nova LJ... ccc eee eee eens Nova Law Journal 
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Nova L, Rev. .........+. cents Nova Law Review 
N.RA.B. ....... National Railroad Adjustment Board 
N.R.C. .... Nuclear Regulatory Commission [ssuances 
NR Soci ghee 04 Seine be Nevada Revised Statutes 
MBs bids asbiereubias oe ate Santer elaine ba bere ae aids New Series 
NSA iis eses esc aseialenets National Security Agency 
INS Gis antiais easere.e's Sendak eats, Diets National Security Cou ncil 
NSP csscacte ond cates National Science Foundation 
N.T.S.B. ...... National Transportation Safety Board 
Decisions 

Nuclear Reg. Rep. (CCH) ....... Nuclear Regulation 
Reports 


NU Forum ... NU Forum: A Cooperative Law Journal 
of Northeastern University School.of Law 


NiWe 2b sc0 Faawa ee kes «+++ North Western Reporter 
N.W.2d ..... North Western Reporter, Second Series 
Nw. J. Int'l L. & Bus. ...... Northwestern Journal of 
International Law & Business 

Nw. U.L. Rev. ............ Northwestern University 
Law Review 

NGY ino ioe te oantedes pe kaigae New York Reports 
N.Y.2d ........... New York Reports, Second Series 
N.Y.A.D. ...... New York Appellate Division Reports 


N.Y. A.D.2d ... New York Appellate Division Reports, 
Second Series 


N.Y. Ann. Cas. .......... New York Annotated Cases 
N.Y. App. Div. ....... «+ New York Supreme Court, 
Appellate Division 

N.Y. Cass. Err. ........... New York Cases in Error, 
Caine’s Cases 

N.Y. Ch. Ann... 022 New York Chancery 
Reports Annotated 

N.Y. Ch. Sent. ......... New York Chancery Sentinel 
N.Y. City Ct. Suppl. ........... New York City Court 
Supplement. 

N.Y. City H. Rec. ...... New York City Hall Recorder 
N.Y. City L. Rev. ........ New York City Law Review 
N.Y. Civ. Proc. R., N.S... cee ee eee New York 
Civil Procedure Reports, New Series 

N.Y. Civ, Pr. Rep... 2. cece cece ence eeee New York 
Civil.Procedure Reports 

N.Y.C. L. Rev. .......555 New York City Law Review 
N.Y. Code Rep. ........... New York Code Reporter 


N.Y. Code Reports, N.S. .... New York Code Reports, 
* New Series 

N.Y. Comp. Codes R. & Regs. ... Official Compilation 
of Codes, Rules & Regulations 

of the State of New York 


N.Y. Cond. .......... New York Condensed Reports 
N.Y.Cr. RR. .........0e. New York Criminal Reports 
N.Y. Daily L. Gaz. .:.... New York Daily Law Gazette 


N.Y. Daily Reg. ............ New York Daily Register 
N.Y. Elect. Cas. ........... New York Election Cases 


N.Y. Invi l. Rev. oo... cece cece eee eee New York 

International Law Review 
N.Y. Law. B. Bull. .... New York Lawyer Bar Bulletin 
N.Y. Law. BJ. ....... New York Lawyer Bar Journal 
N.Y. Law J. . 2... eee ec ene New York Law Journal 
NiY. Baws 3.00 attend aig bie ete Laws of New York 
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N.Y. L.C. Ann. .. New York Leading Cases Annotated 


N.Y. Leg. N. .......0-, ..+..- New York Legal News 
N.Y. Leg. Obs. ........... New York Legal Observer 
N.Y. Leg. Reg. ....e ee eee New York Legal Register 
NAY. LB. ccs eter eecweeen New York Law Forum 
N.Y. L. Gaz. ccc eee eens New York Law Gazette 
NY ES ioe cette sans New York Law Journal 
N.Y. L. Rec. 20.05... cece eee New York Law Record 
N.Y. L, Rev. oo cece eee eee New York Law Review 
N.Y. L. Sch. Hum. Rts. Ann. .... New York Law School 
Human Rights Annual 
N.Y.L. Sch, Int'l L. Soc’y J. .... New York Law School 
Ps International Law Society Journal 
N.Y.L. Sch. J. Hum. Res. ...... New York Law School 
Journal of Human Rights. 

N.Y.L. Sch. J. a 7 
Incl & Comp. L. wee. e ee... New York Law School 
Journal of International & Comparative Law 
N.Y.L. Sch. L. Rev. .......65. New York Law School 
Law Review 
NYLS Citylaw ........ New York Law School Citylaw 
N.Y. Misc. ......... New York Miscellaneous Reports 
N.Y. Misc. 2d ...... New York Miscellaneous Reports, 
Second Series 
N.Y. Month. L. Bull, ............ New York Monthly 
Law Bulletin 
N.Y. Month. L.R. ........0-0 00 ee New York Monthly 
Law Reports 
N.Y. Mun. Gaz. ........ New York Municipal Gazette 
N.Y. Ops. Atty. Gen. ....... Be dsa tai Opinions of the 
Attorney General of New York 
N.Y. Pr. Rep. ........... New York Practice Reports 
NAY ROC. oases cients 5.350 ecbin we ese New York Record 
NOYViS 5. occ ckoe raised New York Supplement Reporter 
N.Y.S.2d .......-0. New York Supplement Reporter, 
Second Series 
N.Y. Sea Grant L. & Pol'y ...... New York Sea Grant 
; : Law and Policy 
N.Y.S.E. Guide (CCH) .... New York Stock Exchange 
Guide 
N.Y. State BarJ. ....... New York State Bar Journal 

N.Y. St. B.A. 

Antitrust L. Symp. .;......... New York State Bar 
Association Antitrust Law Symposium 
N.Y. St. BJ... 20.00, _»++ New York State Bar Journal 
N.Y. St. Reg. ..... Mes ches New York State Register 
N.Y. St. Rep. .........005- New York State Reporter 
N.Y. Sup. Ct. ..... New York Supreme Court Reports 
N.Y.U. Ann. Surv. Am. L. ...... New York University 
Annual Survey of American Law 
N.Y.U. Envetl. LJ... eee eee New York University 


Environmental Law Journal 

N.Y.U. J. Intl. & Pol. ....... New York University 
Journal of International Law and Politics 

N.Y.U. J. Legis. & Pub. Pol'y ... New York University 
Journal of Legislation and Public Policy 

N.Y.U. L.Q. Rev. ..........04. New York University 
Law Quarterly Review 


N.Y.U. L. Rev. . New York University Law Review 
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N.Y.U. 

Rev. L. & Soc. Change ....... New York University 
Review of Law and Social Change 
1S By a 8 New Zealand Law Journal 
N.Z.U. L. Rev. «1.2.2.0... New Zealand Universities 
Law Review 

oO 
OAS 5 ice as sslnesieen’ Organization of American States 
OASDI .... ccc esse ce renee Old Age, Survivors and 
Disability Insurance Benefits 
OCD. cise ieee ween ss Ohio Circuit Decisions 
Ocean & Coastal LJ. ... Ocean & Coastal Law Journal 
- Ocean Dev. & Int'l LJ. ..... Ocean Development and 
International Law Journal 
Odgers, ss and Slander ......... The Law of Libel 


and Slander, and of Actions on the 
Case for Words Causing Damage 


OECD ...........+++... Organization for Economic 
Cooperation and Development 

OFCC........ Office of Federal Contract Compliance 
OFCCP Fed. Cont. Compl. Man (CCH) ...... OFCCP 
Federal Contract Compliance Manual 

OFDI .......... ‘Office of Foreign Direct Investment 
Off. Gaz. ........ Official Gazette of the United States 


Patent Office, Patents 
Official Gazette of the United States 


Patent Office, Trademarks 

Off. Gaz. Pat. Office .......... Official Gazette of the 
United States Patent Office 

OFPP ......... Office of Federal Procurement Policy 
OPFR iis ski he teen ca sive Office of the Federal Register 
OG yee ages sie ecm gianslere tty Official Gazette of the 
United States Patent Office 

OHCHR ............ .. Office of the United Nations 
High Commissioner for Human Rights 

ORIG ies as Uh cee eerste caeelen Ohio Reports 
Ohio Admin. Code ........ Ohio Adzninistrative Code 
Ohio App. .........00.00005 Qhio Appellate Reports 
Ohio App. 2d .............. Ohio Appellate Reports, 
Second Series 

Ohio App. 3d .............. Ohio Appellate Reports, 
Third Series 

Ohio App. Unrep. ............... Unreported Ohio 
- Appellate Cases (Anderson) 

Ohid Be scxceny cow esasoe names Ohio Bar Reports 
Ohio C.C. .............. Ohio Circuit Court Reports 
Ohio C.C. (ns.) -........ Ohio Circuit Court Reports, 
New Series 

Ohio Cir. Cu. R. ......... Ohio Circuit Court Reports 
Ohio Cir. Ct. R., N.S. .... Ohio Circuit Court Reports, 
New Series 

Ohio Cir. Dec. .............. Ohio Circuit Decisions 
Ohio Dec. ........ 6 eee eee eee Ohio Decisions 
Ohio Dec. Reprint .......... Ohio Decisions, Reprint 
Ohio Dep't .............. Ohio Department Reports 
Ohio F. Dec. ..........02... Ohio Federal Decisions 
Ohio Gov't .............. Ohio Government Reports 
Ohio Jur... eee cece eee eee Ohio Jurisprudence 
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Ohio Jur. 2d... .ce cece eee eee Ohio Jurisprudence, 
Second Edition 
Ohio Law. 20... . cee cee eee eee e eens Ohio Lawyer 
Ohio Law Abs. ...........0eenee Ohio Law Abstracts 
Ohio Law Bul. .............-.-5. Ohio Law Bulletin 
Ohio Law J. oo. cece cece eee eee Ohio Law Journal 
Ohio Law Rep. ..........ec eee ee Ohio Law Reporter 
Ohio Laws .........-..0005 State of Ohio Legislative 
Acts Passed and Joint Resolutions Adopted 
Ohio Legis. Bull. .... Page's Ohio Legislative Bulletin 
Ohio Legis. Serv. .. Baldwin's Ohio Legislative Service 
Ohio Leg. N. cc. ccc seee ee eeeees Ohio Legal News 
Qhio Misc. .........cc cee eeeves Ohio Miscellaneous 
Ohio Misc. 2d ..... Ohio Miscellaneous, Second Series 
Ohio Monthly Rec. ........5045 Ohio Monthly Record 
Ohio NLP... . se cee cee eee e cece Ohio Nisi Prius 
Ohio N.P. (n.s.) ......... Ohio Nisi Prius, New Series 
Ohio N.U. L. Rev. ........ Ohio Northern University 
Law Review 
Ohi0 O. occ e ecco ee eweeneees Ohio Opinions 
Ohio O. 2d ........... Ohio Opinions, Second Series 
Ohio Op. cri ccc eee c es eneeneees Ohio Opinions 
Ohio Op. 2d .......... Ohio Opinions, Second Series 
Ohio Op. 3d ........... Ohio Opinions, Third Series 
Ohio: Prob... 1635 6 fo. Sein caissi o.0e es Ohio Probate 
‘Ohio Rev. Code Ann. ........... Ohio Revised Code 
Annotated 
Ohio S. & C.P. Dec. ........6.5.. Ohio Superior and 
Common Pleas Decisions 
Ohio St. 2.1... cece eee eee ees Ohio State Reports 
Ohio St. 2d ....... Ohio State Reports, Second Series 
Ohio St. Sd ........ Ohio State Reports, Third Series 
Ohio St. B.A. Rep......... Ohio State Bar Association 
Report 
Ohio St. J. on Disp. Resol. ..... Ohio State Journal on 
Dispute Resolution 
Ohio St. LJ. oo. cece ee eee Ohio State Law Journal 
Ohio Supp. ............ 0. cece eee Ohio Supplement 
Oil & Gas Tax Q. .......<.:. Oil & Gas Tax Quarterly 
Oil, Gas & Energy Q..... :3..... Oil, Gas and Energy 
Quarterly 
OJ. ... Official Journal of ‘the European Communities 
Okla. sectors siete dee arule Shion deaeneoe st Oklahoma Reports 
Okla. Admin. Code ........-.....00eeeee Oklahoma 
Administrative Code 
Okla. Bo... cece eee eee ee Oklahoma Bar Journal 
Okla. City U.L. Rev. ...... Oklahoma City University 
Law Review 
Okla. Crim. ............ Oklahoma Criminal Reports 
OB la. LJ. cece cece cence eens Oklahoma Law Journal 
Okla. L. Rev. wo... sees ee eees Oklahoma Law Review 
Okla. Sess... ......000 ee eeee Oklahoma Session Laws 
Okla. Sess. Law Serv, ........ Oklahoma Session Law 
Service 
Okla. Stat... 0... cee eee eee Oklahoma Statutes 
Okla. Stat. Ann. . . Oklahoma Statutes Annotated 
Oliver on Conveyancing ..... Practical Conveyancing, 


A Selection of Forms of General 
Utility with Notes Interspersed 
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OLMS ...... Office of Labor-Management Standards 
OMB ............ Office of Management and Budget 
LOX © hana Rene reir emis ara are errs Ohio Opinions 
Op. Atty. Gen. ..... Opinions of the Auorney General 
OPCW .........-65 Organization for the Prohibition 
of Chemical Weapons (UN) 

OPM...........06. Office of Personnel Management 
Op. Off. Legal Counsel ........ Opinions of Office of 
Legal Counsel of Department of Justice 

Op. Solic. P.O, Dep't ........ Official Opinions of the 
Solicitor for the Post Office Department 

OF: eh eieee tea segs bio cnses :,... Oregon Reports 
Or. Admin. R. ......... Oregon Administrative Rules 
Or. Admin. R. Bull. .... Oregon Administrative Rules 
7 Bulletin 
Orange County B.J. ..... Orange County Bar Journal 
Orange County Law. ........ Orange County Lawyer 
Or. App. ......... Oregon Reports, Court of Appeals 
Or. Bar Bull. ............2006- Oregon Bar Bulletin 
ORG. s.hep.cta tutes on <b orete Ohio Revised Code 
Or. Laws .........-... Oregon Laws and Resolutions 
Or. Laws. Adv. Sh. ..........00065 Oregon Laws and 


Resolutions Advance Sheet 
. Oregon Laws and Resolutions 
Special Session 


Or. Laws Spee: Sess. . 


Orleans ‘App, esgceed Seater nd ale ald Orleans Appeals, La. 
Oro Ls Revie eect ses Oregon Law Review 
Or. Rev. IntlL. ...........00000- Oregon Review of 
International Law 
Or. Rev. Stat. ..........06. Oregon Revised Statutes 
Or. St. B. Bull. .......4.. Oregon State Bar Bulletin 
OF Takissn saea es er Passe ae Oregon Tax Reports 
OSs esses eteiee seteie wha ns Oklahoma Statutes 
Old Series 

OSG ........... Office of the Secretary-Genera! (UN) ° 
Osgoode Hall LJ. ........ Osgoode Hall Law Journal 
OSHA ............. Occupational! Safety and Health 
Administration 


OSHA Compl. Guide (CCH) Human Resources 
Management OSHA Compliance Guide 


O.S.H. Cas. (BNA) ......... Occupational Safety and 
: : Health Cases 
O.S.H. Dec. (CCH) ......... Occupational Safety and 
HeaJth Decisions 
OSHRC ............ Occupational Safety and Health 
Review Commission 
O.S.H. Rep. (BNA) ......... Occupational Safety and 
Health Reporter 
Otago L. Rev. ..........-05005e- Otago Law Review 
OTS einen neers Office of Thrift Supervision 
Ottawa L. Rev. «0.2... 2. eee eee Ottawa Law Review 
OVER ees he Se ie he ea hale eee ss Overton (Tenn.) 
Oxford J. Legal Stud. ............5. Oxford Journal! 
of Legal Studies 

P ; 
| SE eer nee rr eee ere Pacific Reporter 
PAGS ceeas ae gcees Pacific Reporter, Second Series 
PSG iaccs. citer gaat ats Pacific Reporter, Third Series 


of Mercantile Law 
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Pass cscs bine aden’ ..» Pennsylvania State Reports | Pars. Shipp. & Adm. ............ Parsons, A Treatise 
Pa. B.AQ. . Pennsylvania Bar Association Quarterly on the Law of Shipping and 
Pa. Bull. ..... cece eee e eee Pennsylvania Bulletin the Law and Practice of Admiralty 
Pa-Ge alice Pennsylvania County Court Reports | Pa. Stat. Ann........ Pennsylvania Statutes Annotated 
Pace Envel. L. Rev. ....... cc cece cece cece eetee Pace | Pa. Super. ..... Pennsylvania Superior Court Reports 
Environmental Law Review | Pat. L.Ann............. Stayton sare Patent Law Annual 
Pace Int'l L. Rev. ..... Pace International Law Review | Pat. L. Devs. ............. Patent Law Developments 
Pace Le ROV.: o:...6scvan een geai ee Pace Law Review | Pat. Off. Gaz...............60. Patent Office Gazette 
Pace Y.B. Int'l. 2.0.0... cee eee eee Pace Yearbook | Pat. Off. Rep. ..............5- Patent Office Reports 
of International Law | Pat. Procur. & Exploitation ...... Patent Procurement 
PacificC. LJ. ..........6. Pacific Coast Law Journal, : and Exploitation 
San Francisco | Pat. Trademark & Copyright J. (BNA) ........ Patent 
Pac: .LJi ia Siv saan eae ee sins’ Pacific Law Journal Trademark and Copyright Journal 
Pa. Co. Ct. R. ... Pennsylvania County Court Reports | PBGC........ Pension Benefit Guaranty.Corporation 
Pa. Code ...... cc sceceeceeenees Pennsylvania Code | P.C. ........ cc cece cece c eee cnecece cues Penal Code 
Pa. Commw. ..... Pennsylvania Commonwealth Court | p.c.Lj, . Permanent Court of International Justice 
Reports : ’ Reports of: Judgments, 
Pa. Com. Pl. ........... Pennsylvania Common Pleas Advisory Opinions, and Orders 
; Reporter | Beck: gosincrucsiueny crac uayasveiacees Peck (Tenn.) 
Pa. Cons, Stat. ........... Pennsylvania Consolidated | pelt. ...... Peltier’s Decisions, Parish at Orleans (La.) 
; Statutes | Pen, & Wo... cece eee ee Penrose & Watts (Pa.) 
Pa, Cons. Stat. Ann. ...... Pennsylvania Consolidated | pen, Code ..1.........00c ccc eee ea eens Penal Code 
. Statutes Annotated | pen Laws .....0..cceccccccceceacneees Penal Laws 
Pa. Corp. pee ee eee Pennsylvania Corporation Reporter POW: 08d od sees ih SRR eS Pennewill (Del.) 
Pac. Rim L. & Pol'y J. ..... 0... cece eens Pacific Rim Penn Pein ker (Pa.) 
Law & Policy Journal VDeveis Shaye b ted aus ntese oak eee 8 ennypacker (Pa. 
Pa. C.S.A. .. cece e eee Pennsylvania Consolidated Rope Pea: Rep MBNA) sake Penians — cao 
Pas: De oihecicies Janis eeleeieaa ener Pens: & Front Sharing 2d (RUN): 2 ies Heesion Ane 
Pa.D. &C. ........ Pennsylvania District and County Profit Sharing, Second Edition 
oS Reports Pens. Plan Guide (CCH) ........ Pension Plan Guide 
Pa. D. & C.2d ...... Pennsylvania District and County Fen, Rep. (BNA) .....--....0005. Pension Reporter 
Reports, Second Series Pepp. Disp. Resol. LJ. ........-.++5. ae Pepperdine 
Pa. D. & C.3d ...... Pennsylvania District and County Dispute Resolution Law Journal 
Reports, Third Series Pepp. L. Rev. .............. Pepperdine Law Review 
Ppa.D.&C4th..... Pennsylvania District and County Perf. Arts Rev. ....-.....00: Performing Arts Review 
Reports, Fourth Series Perry, Trusts .............. A Treatise on the Law of 
Paige Ch. .......... Paige's Chancery Reports (N.Y.) ' Trusts and Trustees 
Pa, LAW. oc. ccccccccececests Pennsylvania Lawyer Pers. Fin. L.Q. Rep. .......... Personal Finance Law 
Pa. Law J... cece eee eee Pennsylvania Law Journal Quarterly Report 
Pa: Laws) occa teens ania ees Laws of Pennsylvania | Personal Fin. L.Q. Rep. ....... P ersonal Finance Law 
Pa. Law Ser. .....0.000000%8 Pennsylvania Law Series Quaritr ly Report 
Pa. Leg. Gaz. .. Legal Cade Reports, (Campbell) Pa. Personnel Mgmt. (BNA) ..... Personnel Management 
Pa. Legis. Serv. ...... vada OY Purdon’s Pennsylvania | Perspectives ............... P erspectivegs Teaching 
Legislative Service Legal Research and Writing 
Pa. Ly Ret. ic vache ey aeese Pennsylvania Law Record | Pet. -------+++-- Peters, U.S. Supreme Court Reports 
Pa. Misc. ........ Pennsylvania Miscellaneous Reports | P-H .-.---.------- Sok cad ape Prentice-Hall 
Pamph. Laws .........0-0e000- Pamphlet Laws, Acts | Phelps, Juridical Equity ................ Elements of 
Dib Fees a eeis one ease eke Pike and Fischer : Juridical Equity 
Parker Sch. J. E. Eur. L. ........00005 Parker School | Phila. Leg. Int. .. Philadelphia Legal Intelligencer, Pa. 
Journal of East European Law | Phil. & Pub. Aff. .... ..... Philosophy & Public Affairs 
Pars. BIH & N. ....... Parsons, A Treatise on the Law | Phil. Eq.............. Phillips’ Equity Reports (N.C.) 
of Promissory Notes and Bills of Exchange Phil. Ev. .... eee eee eee Phillips, A Treatise on the 
Pars. Cont. .......... Parsons, The Law of Contracts Law of Evidence 
Pars. Mar. Ins. ......... Parsons, Treatise on the Law | Phil. Ins. ..............6. Phillips, A Treatise on the 
* Of Maritime Insurance and General Average Law of Insurance 
Pars. Mar. Law ... Parsons, Treatise on Maritime Law Philippine Sdn 6 ake! cc asevervudietbvs ace waver Philippine Reports 
Pars. Merc. Law ........-.eu eae Parsons, Elements | Philippine L.J. ............- Philippine Law Journal 


Phil. Law .........0.06. Phillips’ Law Reports (N.C.) 
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Phillimore, Int. Law ........... Commentaries Upon 
International Law 
Phillip E. Heckerling 


Inst. on Est. Plan. ........... Phillip E. Heckerling 
Institute on Estate Planning (U. Miami) 
Phil. Pat. ............ Phillips, The Law of Patents of 


Inventions Including the Remedies and 
Legal Proceedings in Relation to Patent Rights 


PHS oe isseasces a eeates saesles Public Health Service 
Picks: sjiiaewiideaiegurgted ons Pickering (Mass.) 
Pierce L. Rev. .......-..-ee scene Pierce Law Review 
Pierce, R.R. ....... eee eee ee American Railroad Law 
PUR sisscins BSG awk tes homes we de sine sis » Pinney (Wis.) 
Ping. Chat. Mortg........:. Pingrey, A Treatise on the 

- Law of Chattel Mortgages 


sel aeens Pitman, A Treatise on the 
Law of Principal and Surety 


Pitm. Prin. & Sur. 


PREOE YS a: tice SSN 54 aes Pittsburgh Legal Journal 
Pittsb. R. es cee cece eee Pittsburgh Reports, Pa. 
Pitts. Leg. J.........0.. Pittsburgh Legal Journal, Pa. 
Pitts. Leg. J., N.S. ......... Pittsburgh Legal Journal, 
New Series, Pa. 

Pilla wise tak ea ats Die Bee hee Public Law 
Phe sagt pa, ad igthdres die Bele eed adios aire & Pleading 
Plate, Cov. .........02000. A Practical Treatise on the 
Law of Covenants 

Platt, Leases .... A Treatise on the Law of Leases, with 
Forms and Precedents 

Pl aa ictiaiee oteeeaiieatisas Practising Law Institute 
PUL Jones astengs odview bones sits Pacific Law Journal 
Pittsburgh Legal Journal, Pa. 

PLR iiss ARS ees Sea Private Letter Ruling (IRS) 
Poe, Phe i: feces eae ee acces Pleading and Practice 


in Courts of Common Law 

viesneeie sh dte Sibi Principles of Contract, 
A Treatise on the General Principles 
Concerning the Validity of Agreements 

: in the Law of England 
Pollock, Torts ....... The Law of Torts, A Treatise on 
the Principles of Obligations Arising from 

Civil Wrongs in the Common Law 


Pollock, Contracts 


Pom. Const. Law ...... Pomeroy, Introduction to the 
Constitutional Law of the United States 

Pom. Eq. Jur. ......-....65. Pomeroy, A Treatise on 
Equity Jurisprudence, 

as Administered in the United States 

Pomeroy, Code Rem. ..... Code Remedies: Remedies 
and Remedial Rights by the Civil Action 

Pomeroy, Int. Law ........ Lectures on International 
Law in Time of Peace 

Pomeroy, Rem. ...... Remedies and Remedial Rights 
by the Civil Action According to 

the Reformed American Procedure 

Pom. Spec. Perf. .......... Pomeroy, Treatise on the 
Specific Performance of Contracts 

Poore, Const. ..........005 Poore, Federal and State 


Constitutions, Colonial Charters, and 
Other Organic Laws of the United States 
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Poore's Charters and 
Constitutions ........... Poore, Federal and State 
Constitutions, Colonial Charters, and 
Other Organic Laws of the United States 


Pope, Lunacy ............ A Treatise on the Law and 

Practice of Lunacy 

POT | ceh hak Su we diotn bisling es on Sas ede Porter (Ala.) 

Portia Lifes sista a ees be asa sieveces « Portia Law Journal 

Port. Ins. ...........606. Porter, Laws of Insurance: 

Fire, Life, Accident and Guarantee ... 

Portland U. L. Rev. ............. Portland University 

Law Review 

Pothier, Obligations ........ A Treatise on the Law of 

‘ Obligations, or Contracts 

Potomac L. Rev. ........ BES texk Potomac Law Review 

Pow. Cont. ...........5. Powell, Essay on the Law of 

Contracts and Agreements 

Pow. Mortg. .....-..+2.5- Powell, A Treatise on the 

Law of Mortgages 

Prac. ACt. eee cece e ene Saldiacdidssicvaletne’s Practice Act 

Prac: Law. i6.ccsa oiinasscae avons Practical Lawyer 

Prac. Litivator ............--006- Practical Litigator 

Prac. Real Est. Law. ........ The Practical Real Estate 

Lawyer (ABA) 

Prac. Tax Law....... The Practical Tax Lawyer (ABA) 

PRs DCs.-25 i054 se cess Decisiones de Puerto Rico 

Prest. Conv. .... Preston, A Treatise on Conveyancing 

Prest Est. 202%, cac.eaesane. Preston, An Elementary 

Treatise on Estates 

Preventive L. Rep. ......... Preventive Law Reporter 

Preview U.S. Sup. Ct. Cas. ...........6- <. Preview of 

United States Supreme Court Cases 

Priv. Ltr. Rul. .........-. Private Letter Ruling (IRS) 

PAR. LAWS) sccsece eae iets saee% Laws of Puerto Rico 
P.R. Laws Ann. ...... Laws of Puerto Rico Annotated . 

PROD: evinces sale cbare Sietn ig iW goo ee ertligs wie eiana wee Probate 

Probation 

Prob. & Prop. ..........65 Probate & Property (ABA) 

Prob, Law. .... cc cee cece cece eens Probate Lawyer 

Prob. LJ... .. cece eee eee es Probate Law Journal 

Proc. N.Y.U. oe : 

Nat'l Conf. on Lab. ............ Proceedings of the 

New York University 

National Conference on Labor 

Procurement Law. ............ Procurement Lawyer 

Prod. Liab. L.J........ Products Liability Law Journal 


Prod. Liab. Rep. (CCH) .. Products Liability Reporter 
Products Liability Reports 
Prod. Safety & Liab. Rep. (BNA) .. Product Safety and 


Liability Reporter 


P.R. Offic. Trans. ........ Official Translations of the 

Opinions of the Supreme Court of Puerto Rico 
Prof, Law. .......+-. The Professional Lawyer (ABA) 
Prop. Treas. Reg. ..... Proposed Treasury Regulation 


Prosecutor: J. Nat'l District Atty’s Ass’n ... Prosecutor: 
Journal of the National 
District Attorneys Association 


Prospectus ..... Prospectus: A Journal of Law Reform 
Prov. Rep. (CCH) ..........044. Provincial Reporter 
P.R.R. ......... Puerto Rico Supreme Court Reports 
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PUROSSENL.. coe oo eiece tae aes Sentencias del Tribunal 
Supremo de Puerto Rico 

PISS isco e a4 eNerehes nie wat Pennsylvania Statutes 
Pennsylvania Unconsolidated Statutes Annotated 

PSAA 5.406500 5 a0 Public Sector Arbitration Awards 
Psychol. Pub. Pol'y & L. 21... .. eee ee eee Psychology, 
Public Policy & Law 

PTO iiss tees’ Patent and Trademark Office 
Pubs ACt§ 5.5.35 50ee Feces oa eee toler Public Acts 
Pub. Admin. Rev. ...... Public Administration Review 
Pub. Ad. Rev. ......... Public Administrative Review 


Pub. Cont. LLL... 
Pub. Cont. Newsl. .. 


Public Contract Law Journal (ABA) 
Public Contract Newsletter (ABA) 


Pub. Ent. Advert. & Allied Fields L.Q. .... Publishing, 
Entertainment, Advertising 

& Allied Fields Law Quarterly 

Pub. Gen. Laws ..........0.00 Public General Laws 
Pub. Int L. Rev. ......... Public Interest Law Review 
Pub: Lies weaiceceti ee Baden aiasies dalaeeielie Public Law 
Pub. Land & Resources L. Rev. ......... Public Land 
. & Resources Law Review 

Pub. Land L. Rev........... Public Land Law Review 
Pub. Lands Dec. .... Decisions of the Dept. of Interior 
and General Land Office 

in Cases Relating to Public Lands 

Pubs Laws = 6.0% os cea och egies hese ee Public Laws 
Pubs LP ec sites gece oe Public Law Forum 
Pub. L. Forum ...........00-e ees Public Law Forum 
Pub. L. No. . 26... eee eee Public Law Number 
Pub. Util. Fort. .......... Public Utilities Fortnightly 
Pub. Util. Rep. (PUR) ........ Public Utilities Reports 
PUD i iiee ee tesa nese cs Planned Unit Development 
Puerto Rico .. 20.2.5... eee ee ee Puerto Rico Reports 
Puget Sound L. Rev. ...... Puget Sound Law Review 
PUR 2 is oicciad caine ees Public Utilities Reports 
PWA> 650-35 2 eedeaieod ote Public Works Administration 
PWBAS sisici.ie'sececnies Pension and Welfare Benefits 
Administration 


OLB ie issees eae esse line ees Queen's Bench (Eng.) 
Q.B. Div... 0.62.2 eee Queen’s Bench Division (Eng.). 
QER i i enwdaces QLR (Quinnipiac Law Review) 
Queen's LJ. 2.0.0.6... ee eens Queen's Law Journal 
Quinnipiac Health Ly. Neratalesstdie acd ie sablavelaie Quinnipiac 
Health Law Journal 
Quinnipiac L. Rev. ......... Quinnipiac Law Review 
Quinnipiac Prob. L.J. ......... 6. cee eeee Quinnipiac 
Probate Law Journal 

R 
Race & Ethnic Ancestry L. Dig. .............. Race & 
Ethnic Ancestry Law Digest 
Rad. Reg. (P& F) .... ec cece ee eee Radio Regulation 
Rad. Reg. 2d (P & F) .........005. Radio Regulation, 
; Second Series 
Randi c2cc eae cides does aerate Randolph (Va.) 
Rap. Lar. ......... Rapalje, A Treatise on the Law of 


Larceny and Kindred Offenses 
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Rap. Wit. ...........000-- Rapalje, A Treatise on the 
Law of Witnesses 

Rawle: s.s0cieee eee te cuavaeeveueatease -. Rawle (Pa.) 
Rawle, Const. U.S. ....... A Vicw of the Constitution 
of the United States of America 

Rawle, Cov. ............. A Practical Treatise on the 
Law of Covenants for Tide 

Ray, Med. Jur. .........6. A Treatise on the Medical 
Jurisprudence of Insanity 

Ri Gis oe stecciatiexilngars es eeneaaen nie te Revised Code 
RCL. aeiice eeegis Mew eeswendeiees Ruling Case Law 
| Of Sn Revised Code of Montana 
RCWA ...... Revised Code of Washington Annotated 
Real Est. Fin. L.J. ... Real Estate Finance Law Journal 
Real Est. LJ. ......2....0.. Real Estate Law Journal 
Real Est. L. Rep. ............ Real Estate Law Report 
Real Est. Rev. ..........04 Seta Real Estate Review 
Real Est. Tax’n ............... Real Estate Taxation 
Real Prop. Prob. & Tr. J. ............ Real Property, 
Probate & Trust Journal (ABA) 

Rec. Ass'n Bar City of N.Y. ........... Record of the 


Association of the Bar of the City of New York 


Record acs cl Gales Record, Association of the 
Bar of the City of New York 

Redf. Carr. ......... I. Redfield, The Law of Carriers 
of Goods and Passengers 

Reeve, Law of Baron and Femme ........ The Law of 


Baron and Femme, of Parent and Child, 

of Guardian and Ward, of Master and Servant, 

and the Powers of the Courts of Chancery 

Reeve on Descents ......... A Treatise on the Law of 
* Descents in the Several 

: United States of America 

Reeves, Hist. Com. Law (Finl. ed.) .... Reeves' History 
of the English Law (Finlason edition) 


Regent U. L. Rev. ..... Regent University Law Review 
REIT seas eras cidcs Real Estate Investment Trust 
TOT Gove die sie hana swine ol wate is eeerrk id remanding 
Remington, Bankr. .... A Treatise on the Bankruptcy 
: Law of the United States 

Rep. Atty. Gen. .......... Attorney General's Reports 
Rep. Pat. Des. & Tr. Cas. .... 2. eee e eens Reports of 
Patent Designs and Trademark Cases 

Repub. Tex. Laws ..... Laws of the Republic of Texas 
Research in L. & Econ. .........22- Research in Law 
and Economics: A Research Annual 

Res Gestae ........ Res Gestae (Ind. State Bar Assoc.) 
RESPA ........... Real Estate Settlement Procedures 
Rev. Civ. Code ..........0.00005 Revised Civil Code 
Rey. Civ. St. ........ Siaeies sao" Revised Civil Statutes 
Rev. Code ...... ccc cece ee enes ecrsitoles Revised Code 
Rev. Code Civ. Proc. ......... 000. cee Revised Code 
of Civil Procedure 

Rev. Code Cr. Proc. .........-.000 00s Revised Code 
of Criminal Procedure 

Rev. Cr. Code .............- Revised Criminal Code 
TOV ebhice adsense eae es Med wae bee 6 BA eee reversed 
Rev. Der. PR. ok eee eee Revista de Derecho 
Puertorriqueno 


aa nent ete te. 
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Rev. Int'l Bus. L. ........... Review of International 
Business Law 
Rev. Int'l Comm. Jur. ...........00046 Review of the 
International Commission of Jurists 
Rev. Jur. U.LP.R. ...... 00. eee Revista Juridica de la 
Universidad Interamericana de Puerto Rico 
Rev, Jur. U.P.R......... Revista Juridica Universidad 
de Puerto Rico 
Revi Laws: acica cscs g Goneree ee Mere 4 Revised Laws 
Rev. Litig. .............2e cease Review of Litigation 
Rev. Mun. Code ........... Revised Municipal Code 
Rev. Ord. ......ccceceeeee cence Revised Ordinances 
Rev. Pen. Code .............45. Revised Penal Code 
Rev. Pol. Code ...........06. Revised Political Code 
Rev. Proc. ....... see eeeees fo ieiea Revenue Procedure 
Rev. Rul. ... 0. cece cece eee eee Revenue Ruling 
Revi St. cette ee cies tae siaines Revised Statutes 
Reve Stats e656 dina eealed sienatsee-ede ere Revised Statutes 
RoBi os wee etn edna eee ee Rhode Island Reports 
RIA | ec oaistae anaes Research Institute of America 
RIAA iG. einen eee ke Reports of International 
Arbitration Awards (UN) 
R.I. Acts & Resolves ............ Acts and Resolves of 
Rhode Island and Providence Plantations 
Rie Bfe ceo coisa eee Rhode Island Bar Journal 
RiCe. cegisnce sate te Slant ees Sees Rice (S.C.) 
Rice Eq. .....--.--- eee Rice’s Equity Reports (S.C.) 
Richie oc Fa ceed aoe deedine stokes Richardson (S.C.) 
Rich. Cas. ................ Richardson’s Cases (S.C.) 
Rich. Eq. .......- Richardson: Equity Reports (S.C.) 
Rich. J. Global L. & Bus. ......... Richmond Journal 
of Global Law and Business 
Rich. J.L. & Pub. Int. ............ Richmond Journal 
of Law and the Public Interest 
Rich. J.L. & Tech. ...........005- Richmond Journal 
: of Law & Technology 
R.1. Code R. .........-. Code of Rhode Island Rules 


R.1. Gen. Laws ...... .- General Laws of Rhode Island 
R.L. Gov't Reg. ... Rhode Island Government Register 


Riles eke seen sel ate eels tiara BS wieiee Riley (S.C.) 
Ril. Eq. ........ in aia Riley's Chancery Reports (S.C.) 
R.1, Pub, Laws ......... Public Laws of Rhode Island 

and Providence Plantations 
RISK ..,.....6. RISK: Health, Safety & Environment 


Risk: Health Safety & Env't............ Risk: Health, 
‘ Safety & Environment 


Riles itrcrerca ates case wee malvesenss Revised Laws 
RMMLF ... Rocky Mountain Mineral Law Foundation 
ROB, olen 6s 85a iteregnd bed a eiele ev brele nt Robinson (La.) 

Robinson (Va.) 
Robards ............005 Synopses of the Decisions of 


the Supreme Court of Texas 
Arising from Restraints by 
Conscript & Other Military Authorities 


Roberts on Frauds ............... A Treatise on the 
Statute of Frauds 
Robinson, Patents ........... The Law of Patents for 


Uscful Inventions 
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Rob. Pat. .......... Robinson, The Law of Patents for 
Useful Inventions 

Rocky Mtn. L. Rev. ........... Rocky Mountain Law 
Review/University of Colorado 

Rocky Mtn. Min. Le Inst. ........... Rocky Mountain 


Mineral Law Institute 

Roger Williams U. L. Rev. ........... Roger Williams 
University Law Review 

ROO vedios evs oe Sis STR eee anes Root (Conn.) 
steer iesta ater A Treatise on the 
Law of Property Arising from the 
Relation of Husband and Wife 


Rose Notes ........ Rose's Notes on the United States 
Supreme Court Reports 

RRB oe eicrateioe cece ae es Railroad:Retirement Board 
RIS esi seers eee week ewes Revised Statutes 
RIS.N. occ cece ences Revised Statutes of Nebraska 
REGS partes dine ves Resolution Trust Corporation 
Russ. Fac. ........... Russell, A Treatise on the Laws 
Relating to Factors and Brokers 

Russ. Merc. Ag. .........-..-- Russell, A Treatise on 
Mercantile Agency 

Rut.-Cam. LJ. ........ Rutgers-Camden Law Journal 


Rutgers Computer & Tech. L.J.  ........... Rutgers 
Computer and Technology Law Journal 

Rutgers J. Computers & L. .......... 0. eee Rutgers 
Journal of Computers and the Law 

Rutgers J. Computers Tech. & L. .......... Rutgers 
Journal of Computers, Technology and the Law 
Rutgers J. Computers Tech. & L. ........... Rutgers 
Journal of Computers, Technology and the Law 
Rutgers LJ. 2.0.00... ee eee eee Rutgers Law Journal 
Rutgers L. Rev. .... eee eee Rutgers Law Review 


‘Rutgers Race & L. Rev.. .......-. eee ee eee Rutgers 


Race and the Law Review ° 


Rutgers U. L. Rev. ... Rutgers University Law Review 


S 
Sadler seci.6 63k Gee he ae we ae Sh «+++ Sadler (Pa.) 
SALT. wads ceca ee Strategic Arms Limitation Talks 
Samoan Pac. L.J......... Samoan Pacific Law Journal 


Sandars, Just. Inst.. ...... The Institutes of Justinian: 


with English Introduction, Translation, and Notes 


Sand. Ch. ...... Sandford’s Chancery Reports (N.Y.) 
Sanders, Uses .......... An Essay on Uses’and Trusts 
San Diego Int'lLJ. ........ San Diego International 

Law Journal 
San Diego Just. J. ........ San Diego Justice Journal 
San Diego L. Rev. ........... San Diego Law Review 
Se. Ser savings and loan association 
San Fern. V.L. Rev. ........... San Fernando Valley 

Law Review 
San Fran. Atty. ...........0- Sar. Francisco Attorney 
San Joaquin Agric. L. Rev. ............. San Joaquin 


Agricultural Law Review 

Santa Clara Comp. & High Tech. L.J. .... Santa Clara 
Computer & High Technology Law Journal 

Santa Clara Computer & High Tech. -L.J. . Santa Clara 
Computer & High Technology Law Journal 

Santa Clara Law. ............06- Santa Clara Lawyer 
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Santa Clara L. Rev. ......... Santa Clara Law Review 
Sara. Ch. Sent. .... Saratoga Chancery Sentinel (N.Y.) 
Sask. L. Rev. ............. Saskatchewan Law Review 
Saund. War. ..... Saunders, A Treatise on the Law of 
Warranties and Representations upon 

the Sale of Personal Chattels 


SBA. $553 soda aniaess Small Business Administration 
S. Bar. J. 00... Journal of the State Bar of California 
SBIC ......... Small Business Investment Companies 
S.C.) .23563 senshi howisaes South Carolina Reports 
S.C. AGS... 0c cece cece Acts and Joint Resolutions, 
South Carolina 
S. Cal. Interdise. L.J. .........55 Southern California 
Interdisciplinary Law Journal 
S. Cal. L. Rev. ...... Southern California Law Review 
S. Cal. Rev. L. 
& Women's Stud. ............ Southern California 
Review of Law and Women’s Studies 
SCAN ies Sea Naso So eek os Scammon (IIL) 
S.C. CodeAnn. .......... cece eens Code of Laws of 
South Carolina 1976 Annotated 
S.C. Code Ann, Regs. .............. Code of Laws of 
South Carolina 1976 Annotated, 
Code of Regulations 
S.C. Envtlh LJ. oie eee eee eee South Carolina 
Environmental Law Journal 
S.C. Eq. 20... seen eee South Carolina Equity Reports 
Sch. L. Bull... 0... ec eee eee School Law Bulletin 
Scholar .......... 0. ccc ee eee The Scholar: St. Mary's 
Law Review on Minority Issues 
School L, Bull. ...........0008. Schoo! Law Bulletin 
School L. Rep. (Nat'l Org. on 
Legal Probs. in Educ.) ...... School Law Reporter 
Schouler, Bailm............5- The Law of Bailment, 
Including Pledge, Innkeepers and Carriers 
Schouler, Dom. Rel. ...... Law of Domestic Relations 
Schouler, Pers. Prop. ..... Gerla A Treatise on the 
Law of Personal Property 
Schouler, U.S. Hist. ..... History of the United States 
of America Under the Constitution 
Schouler, Wills ............. Law of Wills, Executors 
; and Administrators 
Sci. Am. ........ a Gries tad oats Scientific American 
5 Os a .... South Carolina Law Reports 
S.G, LAWe os55 Gigs ekese oars South Carolina Lawyer 
S.C. LQ. aici eve va e's South Carolina Law Quarterly 
S.C. L. Rev. ........00 South California Law Review 
SCOR ....... Security Council Official Record (U.N.) 
Scots LoTs 65 sewidag es oaths tents Scots Law Times 
Scots L. Times .........0 eee eens Scots Law Times 
S.C. Reg. ............. South Carolina State Register 
Scribes J. Leg. Writing ........... Scribes Journal of 
Legal Writing 
Se © Sr eee U.S. Supreme Court Reporter 
S. Ct. Bull. (CCH) .......... Supreme Court Bulletin 
S. Ct. Hist. Soc’y Y.B. oo... eee eee ee Supreme Court 
, Historical Society Yearbook 
S.Ct Res 6) sees sak Supreme Court Review 


SED edeesceiingah ow ethnd 2 wears South Dakota Reports 
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S.D. Admin. R. ..........0.. Administrative Rules of 
South Dakota 

S.D. Adv. Legis. Serv. ........ South Dakota Advance 
Legislative Service 

S. Dak. L. Rev. ........... South Dakota Law Review 
S.D.C.L. 0... eee e eee South Dakota Codified Laws 
S.D. Codified Laws ..... South Dakota Codified Laws 
S.D. Codified Laws Ann. ............. South Dakota 
Codified Laws Annotated 

S.Ds LAWS) os arct iin del aw fees Laws of South Dakota 
S.D. L. Rev. .............. South Dakota Law Review 
S.DiROB: oc cesie ceases South Dakota Register 
BLE.. cesta beawaitinas South Eastern Reporter 
S.E.2d ....... South Eastern Reporter, Second Series 
Search & Seizure Bull. (Quinlan) ........ ‘Search and 
Seizure Bulletin 

SEATO ......... Southeast Asia Treacy Organization 
Seattle J. Soc. Just. .. Seattle Journal for Social Justice 
Seattle U. L. Rev. ..... Seattle University Law Review 


S.E.C. ......... Securities and Exchange Commission 
Securities and Exchange Commission 
Decisions and Reports 


SEC Accounting R. (CCH)..... SEC Accounting Rules 
Sec. & Fed. Corp. L. Rep. (CBC) . Securities & Federal 
Corporate Law Report 

SEC Compl. (P-H) . ........ Securities and Exchange 
Commission Compliance 

SEC Docket .............6. Securities and Exchange 
Commission Docket 

Sec. Int'l & Comp. L. Bull. ..............- Section of 
International and Comparative Law Bulletin (ABA) 
See: Li Ress. joe0 sea Fo celp eters, Securities Law Review 
Sec. Reg. & L. Rep. (BNA) ..... Securities Regulation 


and Law Report 
Sec. Reg. Guide (P-H) ... Securities Regulation Guide 


Sec. Reg. LJ. ..... Securities Regulation Law Journal 
Secured Transactions Guide (CCH) ......... Secured 
: Transactions Guide 
Sedg. & W. Tr. Title Land......... Sedgwick & Wait, 
: A Treatise on the Trial of Title to Land 
Sedg. Dam. ............ Sedgwick, A Treatise on the 
. . Measure of Damages 

Geld S06 inate sd ea vacascviangtours Selden-Society 
Serg. & Rawle ............65. Sergeant & Rawle (Pa.) 
Sess. ACtS 0.0... cece ee cee ete eens Session Acts 
Sess. LAWS 00... cece cece cece eee eres Session Laws 
Seton, Decrees ........ Forms of Decrees, Judgments, 
and Order 

Seton Hall Const. LJ. 2.2.2.6... 2.0 eee ee Seton Hall 
Constitutional Law Journal 

Seton Hall J. Sport L... 6.02... eee eee Seton Hall 
Journal of Sport Law 

Seton Hall Legis. J. ..... 00... ese e eee Seton Hall 
Legislative Journal 

Seton Hall Leg. J. 0... 6. cece cence ee Seton Hall 
Legislative Journal 

Seton Hall LJ. ............. Seton Hall Law Journal 
Seton Hall L. Rev. ........... Seton Hall Law Review 
SiELiRevccct cae tac ken San Francisco Law Review 


ees tee 
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S.HLAL... 6... Smith-Hurd Illinois Annotated Statutes 

Shearman and Redfield 
on Negligence ..........-..005. A Treatise on the 
Law of Negligence 
Shear. R. Prop. ...-.++seeees Shearwood, A Concise 
Abridgment of the Law. of Real Property 
and an Introduction to Conveyancing 
Sheld. Subr. ....... Sheldon, The Law of Subrogation 
Shelf. Lun............. Shelford, A Practical Treatise 
on the Law Concerning Lunacy, 
Idiots, and Persons of Unsound Mind 
Shelford, Mar. & Div. ........... A Practical Treatise 
on the Law of Marriage and Divorce 
Shelford on n Marriage ehieleiewe wala A Practical Treatise 
on the Law of Marriage and Divorce 
Sees figs. (P & ie sais eee Shipping Regulation 
sien aitinohe 4 ef Bolab tanec ealeanae Statutory Instrument 
z ai 16 On Gee ne ear Southern Illinois University 
Law Journal 
S.)s Dix, eastenencnreveae’ Scientiae Juridicae Doctor 
(Doctor of Juridical Science) 
S31iQs woteiiet Basak Southern Law Quarterly 
Smith~Hurd Ann. St............ Smith-Hurd Illinois 
Annotated Statutes 
Smith, Merc. Law . oo... eee cece eee John W. Smith, 


A Compendium of Mercantile Law 

Smith on Negligence ........ H. Smith, A Treatise on 
the Law of Negligence 

Smith's Master and Servant ..... C. Smith, A Treatise 
on the Law of Master and Servant Including 

Therein Masters and Workmen, in Every 

Description of Trade or Occupation: 

With an Appendix of Statutes 


SMU L. Rev. ......... Southern Methodist University 
Law Review 
SNC. fc sidi oe Kah hG ab oh ead stetdia wee ded Sneed (Ky.) 
Sneed (Tenn.) 
Snyder, Mines & Mining ......... Mines and Mining: 
A Commentary on the 
Law of Mines and Mining Rights 
SOi eee eacek Wc dieg iia ees Southern Reporter 
So. 2d... esac ees Southern Reporter, Second Series 
So. Cal. L. Rev. ..... Southern California Law Review 
So. Car. LJ. ........ Southern Carolina Law Journal, 
Columbia 
So, Car. L. Rev. ......... South Carolina Law Review 

Soc. Resp.: Bus., 
Journalism, L. Med. .....-..... Social Responsibility, 
Business, Journalism, Law, Medicine 

Soc. Resp.: 

Journalism, L. Med. ......... Social Responsibility, 
Journalism, Law, Medicine 
Soc. Sec. Bull. ............. Social Security Bulletin 
Soc. Sec. Rep. Ser. ... 0... cece rece . Social Security 
Reportirig Service (West) 
Soc. Serv: REV pie endea tae sics Social Service Review 
So. Dak. L. Rev. ......... . South Dakota Law Review 
Software LJ. ............008. Software Law Journal 
So. ULL. occ l eee ae ’ Southern Illinois University 


Law Journal 


t 
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Solar L. Rep. .......... eee e ees Solar Law Reporter 
Solicitor's J. .... 0. ccc ccc eae ee ee Solicitor’s Journal 
SOM Jin. oe htusmee deed atems Aead ead Solicitors’ Journal 
Solicitors’ Journal & Reporter 

Soli Ops ois. kh id hie Sa Solicitor’s Opinion 
$0: LQ. scseses eeeiess '.... Southern Law Quarterly 
So. U. L. Rev... . 0. cece eee Southern University 
Law Review (La.) 

South Texas L. Rev......... South Texas Law Review 
Southwestern L. Rev. ....... Southwestern University 
i” Law Review (Calif.) 

Space Pol’¥ csi wseecessies era va seis Space Policy 
Sp. ACtS .. cece cece eee eee e nee ee cere Special Acts 
Sette ay diniiek ctorwsnncayae mand Speers (S.C.) 
Speers Eq. ..........-- Speers’ Equity Reports (S.C.) 
Spence, Eq. Jur. ....... The Equitable Jurisdiction of 
the Court of Chancery 

Sp. Laws 2.06. c cece cece enter eeeeeaes Special Laws 
Sports Law. J. 2... eee ceeeee Sports Lawyers Journal 
Sp. Sess. ...........---5 Spraiesdrouatelgne'e Special Session 
SSA isis is oan. SiS Social Security Administration 
SSI ......, Supplementary Security Income Program 
8 | ne Social Security Ruling 
SSS ic iercuxeeicomeret<h ee Selective Service System 
Stand. Fed. Tax Rep. (CCH) ....... Standard Federal 


Tax Reporter 
Standard Federal Tax Reports 


Stan. Envi, L. Ann... 0.00. eee eee eee as Stanford 
Environmental Law Annual 

Stan. Envi LJ... ccc cece eee eee Stanford 
Environmental Law Journal 

Stan. J. Intl... ec ccee ee eeeee Stanford 
Journal of International Law 

Stan. J. Int'l Stud. ....... cee cece cece ee ‘Stanford 
Journal of International Studies 

Stan. J.L. Bus. & Fin, 2.0... eee eee eee Stanford 


Journal of Law, Business & Finance 
Stan. L. & Pol'y Rev. ... Stanford Law & Policy Review 


Stan. Law. «0.0... 60. seen e eens -¢. Stanford Lawyer 
Stan. L. Rey. oo... eee eee ‘Stanford Law Review 
Starkie, Ev, .........0. eee aes A‘Practical Treatise on 

the Law of Evidence 
Starkie, Sland. & L. .......... A Treatise on the Law 


of Slander, Libel, Scandaliim Magnatum, 
' and False Rumours 


Stat. .....cceccereeees United States Statutes at Large 
Stat. at LL. oo. eee eee United States Statutes at Large 
State Court Jo... cc cee ee sec e eens State Court Journal 
State Loc. & Urb. L. Newsl. ......... State, Local and 
Urban Law Newsletter (ABA) 

State Rptr. 0... cscs eee eens State Reporter (Mont.) 
State Tax Cas. Rep. (CCH) .. State Tax Cases Reporter 
State Tax Guide (CCH) ............ State Tax Guide 
State Tax Rev. (CCH) ............. State Tax Review 
St. B. Tex. Envtl. | Ol Rarer rier: State Bar of Texas 
Environmental Law Journal 

Stearns, Real Act. ......:. Stearns, A Summary of the 


Law and Practice of Real Actions 
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Stephen, Hist. Crim. Law .... J.F. Stephen, A History 
of the Criminal Law of England 
Stephen, Pleading 


(Tyler's ed.) 0.0... 0... cece Stephen, A Treatise 
on the Principles of Pleading in Civil Actions 
(Tyler's ed.) 


Steph. Pl. (Tyler's ed.) ....... Stephen, A Treatise on 
the Principles of Pleading in Civil Actions 


(Tyler's ed.) 

Stetson LF... 0... ce ec cee wees Stetson Law Forum 

Stetson L. Rev. ........ 5.0 eee Stetson Law Review 

SO We iat lore as ee esos added eae ad Stewart (Ala.) 

Stews Be Piso in os een tis wees Stewart & Porter (Ala.) 

S. Tex. L.J.......... i Dat etees South Texas Law Journal 

S. Tex. L. Rev. ......-5005 South Texas Law Review 

St. John's J. ss Comment. ...........4+ St. John’s 

Journal of Legal Commentary 

St. John’s L. Rev. ............ St. John’s Law Review 

St. Louis L. Rev. ...........04- St. Louis Law Review 

St. Louis U. LJ. .... St. Louis University Law Journal 

St. Louis U. Pub. L. Rev. ...... Saint Louis University 

; : Public Law Review 
St. Louis-Warsaw 

Transatlantic LJ. ............. Saint Louis—-Warsaw 

Transatlantic Law Journal 

St. Mary’s LJ. .....-e. eee eee St. Mary's Law Journal 

Story, Agency ......-...-- Commentaries on the Law 

of Agency as a Branch of Commercial 

and Maritime Jurisprudence 

Story, Bailments.............. Commentaries on the 

Law of Bailments ... 

Story, Bills ............ Commentaries on the Law of 


Bills of Exchange, Foreign and Inland as 
Administered in England and America 


Story, Comm. Const. .......... Commentaries on the 
Constitution of the United States 

Story, Confl. Laws ..... Commentaries on the Conflict 
of Laws, Foreign and Domestic 

Story, Constitution ........... Commentaries on the 

_ Constitution of the United States 

Story, Cont. ..........060 W. Story, Treatise on the 
Law of Contracts 

' Story, Eq. Jur. .2........0. Commentaries on Equity 


Jurisprudence, as Adininistered 
in England and America 


Story, Eq. Pl... .. cc cece eee Commentaries on Equity 
Pleadings, and the Incidents Thereof... 

Story, Partn. .........50 eee ee Commentaries on the 
Law of Partnership 

Story, Prom. Notes ....... Commentaries on the Law 


of Promissory Notes, and Guaranties of Notes, 
and Checks on Banks and Bankers 


Story, Sales ........... W. Story, Treatise on the Law 

of Sale of Personal Property 
Stu Rep. oo ..s cece cece ccc eceeeeeeens State Reporter 
StrODs: fees a. cos enuhhuetwae bens Strobhart (S.C.) 
Strob. Eq. ......... Strobhart’s Equity Reports (S.C.) 
St. Tax Rep. (CCH) ........00e ees State Tax Reports 
St. Thomas L.F,.......... St. Thomas Law Forum/St. 


Thomas University School of Law 
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St. Thomas L. Rev. ....... Saint Thomas Law Review 
Stubbs, Charters .......... Select Charters and Other 


Mustrations of English Constitutional History 
from the Earliest Times to the 
Reign of Edward the First 


Stubbs, Const. Hist. Eng. ...... Constitutional History 
of England in its Origins and Development 
Student Law. .......... ccc cece eae Student Lawyer 


Stud. L. & Econ. Dev. ........... Studies in Law and 


Economic Development 


Stud. L. Pol. & Soc’y ......... Studies in Law, Politics 
& Society 

SuDoc ........... ...» Superintendent of Documents 
Suffolk J. Trial & App. Advoc. ....... Suffolk Journal 
of Trial & Appellate Advocacy 

Suffolk Transnat’ PLS. Schnee Suffolk Transnational 
Law Journal 

Suffolk Transnat'l L. Rev. ..... Suffolk Transnational 
Law Review 

Suffolk U. L. Rev. ..... Suffolk University Law Review 
Sugden, Powers ....... A Practical Treatise of Powers 
Sulliven, Land Titles ........... The History of Land 


Tides in Massachusetts 


S.U. L. Rev. ... Southern University Law Review (La.) 
Summers, Oil & Gas ............ Treatise on the J aw 
of Oil and Gas 

Sup. Ct. Econ. Rev. ..... eather ke yee s Supreme Court 
Economic Review 

Sup. Ct. Hist. Soc’y Y.B. ..........0- Supreme Court 
Historical Society Yearbook 

Sup. Ct. Rev. ............2.. Supreme Court Review 
Supp. Code .................. Supplement to Code 
Supp. Gen. St. ... Supplement to the General Statutes 
Supp. Rev. ............. Supplement to the Revision 
Supp. Rev. Code .... Supplement to the Revised Code 
Supp. Rev. St. .... Supplement to the Revised Statutes 
S.Ws. side be bee Oh eee dewee wes South Western Reporter 
S.W.2d ...... South Western Reporter, Second Series 
S.W.3d ....... South Western Reporter, Third Series 
SWAN ieee dace wacoe boek alent Swan (Tenn.) 
Sw. J.L. & Trade Am. ....... Southwestern Journal of 


Law & Trade in the Americas 

Sw. Legal Found. Inst. ~ 
on Oil & Gas L. & Tax. ....... Southwestern Legal 
Foundation Institution on Oil and Gas 
Law and Taxation 


SWiLile voiceless Southwestern Law Journal 
S.WiLJ. siieiaeie ena des Southwestern Law Journal 
SEW Rin aie b oaeiey wcnereireern ate South Western Reporter 
S.W. Rep. ............20565 South Western Reporter 
Sw. ULL, Rev. .......... 00. Southwestern University 
Law Review 

Sydney L. Rev. ........... eee Sydney Law Review 
Symp. Priv. Invest. Abroad ............. Symposium, 
Private Investment Abroad 

syracite J: Inv L. & Com.......... Syracuse Journal 
of International Law and Commerce 

Syracuse J. Legis. & Pol'y ........ Syracuse Journal of 
Legislation & Policy 

Syracuse L. Rev. ............-. Syracuse Law Review 


20S PS On 2m Se cogs EC EOE AS OT SS 


oe ane iether URS es Oca Ses e 


1693 
T 
5 eee ee SOP Ue sae wa eee aha Texas Reports 
TAGS cb sis503 canes chien Texas Administrative Code 
TeAS Mises ccctentes Technical Advice Memorandum (IRS) 
Tax Ct. Mem. Dec. (CCH) ......... 0c eee Tax Court 
Memorandum Decisions 
Tax Ct. Rep. (CCH) ............. Tax Court Reports 
Tax Ct. Rep. Dec. (RIA)... 0... ee eee eee Tax Court 
Reported Decisions 
TaxeS .....ccc cece cence Taxes—The Tax Magazine 
Tax-Exempt.Org. (RIA) .. Tax-Exempt Organizations 
Tax Law. .itsccccccreeeereccneseeseer Tax Lawyer 
Tax L. Revesiay cet e cece neeeeeee Tax Law Review 
Tax Mgmt. eee 
Plan, J. ewe. eee. Tax Management Compensation 
Planning Journal 
Tax Mgmt. Est., 
Gifts & Trusts J. ........ Tax Management Estates, 
Gifts & Trusts Journal 
Tax Mgmt. Fin. Plan. J. ........... Tax Management 


Financial Planning Journal 


Tax Mgmt. Intl... ... cece eee ee Tax Management 


{International Journal 
Tax Mgmt. Memo. .. Tax Management Memorandum 
Tax Mgmt. Real Est. J. ............ Tax Management 
Real Estate Journal 
Tax'n for Acct. ...........- Taxation for Accountants 
Tax Notes Int'l ............ Tax Notes International 
Tax Treaties (CCH) ............-..85. Tax Treaties 
DAY: sic die sae i os Ree eee 3 dae, e nats Taylor (N.C.) 
Tayl. Ev. .. Taylor, A Treatise on the Law of Evidence 
as Administered in England and Ireland 
Taylor ....... ‘Taylor’s North Caroliria Term Reports 
T.B.M. ......605. Advisory Tax Board Memorandum 
TB. MONS 2554-3555 res 28 enol T.B. Monroe (Ky.) 
TG, Side okeaes Reports of the United States Tax Court 
PEGA. Sisbe tie tose alt Tennessee Code Annotated 
T.C.M. (CCH) .... Tax Gourt Memorandum Decisions 
T.C.M. (P-H) . : Tax Court Memorandum Decisions 
T.C.M. aug ..+. Tax Court Memorandum Decisions 
TCOR. _. Teaseestip Council Official Record (U.N.) 
of 0A tere ee eenees Treasury Department Decision 
‘YDBOR ............ Trade and Development Board 
Official Record (U.N.) 
TOC 2... ccc eee eee eee Treasury Department Circular 
EDO) vice eee te Treasury Department Order 
Tech. Ad. Mem. ..... Technical Advice Memorandum 
Tech. Mem. .......-....04. Technical Memorandum 
Teiss. ....... Teisser's Orleans Court of Appeals (La.) 
Temp. Envel. L. & Tech. J... .. cece cece eee Temple 
Environmental Law & Technology Journal 

Temp. Int'l & Comp. LJ. ........ cece ee eee Temple: 
International and Comparative Law Journal 
Temp. L.Q. 2... eee cece eee Temple Law Quarterly 
Temp. L. Rev. ........0..0 cee Temple Law Review 
Temp. Pol. & Civ. Rts. L. Rev. ........-..... Temple 


Political & Civil Rights Law Review 
Temp. Treas. Reg. .. Temporary Treasury Regulation 
Temp. U. L.Q.-.... Temple University Law Quarterly 
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Tenn, oc ccccc cece ee eee ee eaes Tennessee Reports 
Tenn. Admin. Reg. ........ ee ce eee eee ees Tennessee 
Administrative Register 

Tenn. App. occ ec ec cece ences Tennessce Appeals 
Tenn. BJ. 26... cece ween e eee Tennessee Bar Journal 
Tenn. Cas. ..........4.. Shannon's Tennessee Cases 
Tenn. Ch. 20.0... cece eens Tennessee Chancery 
Tenn. Ch. A. .......... Tennessee Chancery Appeals 
Tenn. Civ. A. ..... cee ee eee Tennessee Civil Appeals 
Tenn. Code Ann. ........ Tennessee Code Annotated 
Tenn. Comp. R. & Regs. ..... Official Compilation of 
: Rules & Regulations of thie State of Tennessee 
Tenn. Crim. App........ Tennessee Criminal Appeals 
Reports 
Tenn. J. Prac. & Proc. ......... “Tennessee Journal of 
Practice and Procedure 

Tenn. Leg. Rep. ......... Tennessce Legal Reporter, 
Nashville, Tenn. 

Tenn. L. Rev. ...... cere ees Tennessee Law Review 
Tenn. Priv. Acts .......... “Saeiend: buat Private Acts of the 
State of Tennessee 

Tenn. Pub. Acts 0.0.2.0... 0c ese eens Public Acts of the 
State of Tennessee 

Ter. Laws inc esos een ieee Territorial Laws 
Terr. Sea J... ... eee eee eee Territorial Sea Journal 
OX. saa Sx J5g08 aia eed ag Ghee a Texas Reports 
Tex. Admin. Code ....... Texas Administrative Code 
Tex. App. ....... cece ence eee Texas Appeals Reports 
Tex. BJ. 0... 2. eee cee eee sees POkaS Bar Journal 
Tex. Civ. App. ........4. Tex:s Civil Appeals Reports 
Tex. Code Ann. ..........065 Texas Code Annotated 
Tex. Com. App. ....... Texas Commission of Appeals 
Tex. Crim. ........-. 0.00 Texas Criminal Reports 
Tex. Ct. App. .......- Texas Court of Appeals Reports. 
Tex. F. on Civ. Lib. & Civ. Rts....... Texas Forum on 
Civil Liberties & Civil Rights 

Tex. F.on C.L. & C.K... eee eee eee Texas Forum on 
Civil Liberties & Civil Rights 

Tex. Gen. Laws ........04. General'‘and Special Laws 


“of the State of Texas 
Texas Hispanic Journal of 


Tex. Hisp. J.L. & Pol'y .... 
Law and Policy 


Tex, Intell. Prop. LJ. ove. eee cece e eens Texas 
Intellectual Property Law Journal 

Tex. Intl L.F........ Texas International Law Forum 
Tex. Intl LJ. ...... Texas International Law Journal 
Tex. J. Bus. L. ....... Texas Journal of Business Law 
Tex. Juri coeds velew renee es Texas Jurisprudence 
Tex, Jur. 2d 2.0... cece eee ee Texas Jurisprudence, 
Second Edition 

Tex. Jur. 3d eee cece e cece eee Texas Jurisprudence, 
. Third Edition 

Tex. J. Women & L. ow... eee eee Texas Journal of 


Women & the Law 


Tex. L. & Legis. ......... Texas Law and Legislation 


Texe Jo ccs ae caine. Texas Law Journal 
Tex. L. Rev. occ sees ccc nesa cans Texas Law Review 
Wer Regs ci ears deta tse ea wes Texas Register 


Table of Legal Abbreviations 


Tex. Rev. Civ. Stat. Ann. .........205- Texas Revised 
Civil Statutes Annotated 
Tex. Rev. Ent. & Sports L. ............ Texas Review 


of Entertainment and Sports Law 

Tex. Rev. L. & Pol. ... Texas Review of Law & Folitics 
Tex. Sess. Law Serv. ...... Texas Session Law Service 
Tex. So. U. L. Rev. ....... Texas Southern University 
Law Review 


Tex. Tech J. Tex. Admin. L. ... ‘Texas Tech Journal of 
Texas Administrative Law 

Tex. Tech L. Rev. .......... Texas Tech Law Review 
Tex, Wesleyan L, Rev. wo. cece eens Texas Wesleyan 
Law Review 

Third World Legal Stud. .. Third World Legal Studies 


Thomas Jefferson L. Rev. ......... Thomas Jefferson 
Law Review 

Thomas M. Cooley L. Rev. ....... Thomas M. Cooley 
; Law Review 
Thomas, Mortg. ..........- A Treatise on the Law of 


Mortgages of Real and Personal Property 

in the State of New York 

. Thomas, Negl. ... E. Thomas, The Law of Negligence 
Thompson, Negligence .... The Law of Negligence in 
Relations Not Resting in Contract 

Il!ustrated by Leading Cases and Notes 


Thowp. Trials......... Thompson, A Treatise on the 
Law of Trials in Actions Civil and Criminal 

Thur. Marshall L.J.............. Thurgood Marshall 
Law Journal 

T.LAS. 000. ccce cece eee United States Treaties and 
Other International Agreements Series 

Tidd, Prac. .........00005 The Practice of the Courts 
of King's Bench and Common Pleas in 

Personal Actions and Ejectment 

Tiedeman, Real Prop. .... An Elementary Treatise on 
the American Law of Real Property 

Tied. Lim. Police Power ....... Tiedeman, A Treatise 
on the Limitations of Police Power 

in the United States 

Tied. Mun. Corp. ...... Tiedeman, A Treatise on the 
Law of Municipal Corporations 

in the United States 

‘6 © Serer err ee ocer  rrr Treaties in Force 
Tiffany, Landl. & ‘Ten. sis vasateats The Law of Landlord 


and Tenant 
Tiffany, Real Prop. . A Treatise on the Modern Law 
of Real Property and Other Interests in Law 


TRRisind Ae: diva siete 8 toate - Technical Information Release 
T. Jefferson L. Rev. ... Thomas Jefferson Law Review 
TMs as S wives xe sowing es Technical Memorandum (IRS) 


T. Marshall L.J...... 
T. Marshall L. Rev. .. 

T.M. Cooley J. Prac. 
& Clinical L. .......... Thomas M. Cooley Journal 
of Practical & Clinical Law 


Thurgood Marshall Law Journal 
Thurgood Marshall Law Review 


T.M. Cooley J. Prac. 


& Clin. be oo... . 2. eee. Thomas M. Cooley Journal 
of Practical & Clinical Law 
T.M. Cooley L. Rev. .........2.4- Thomas M. Cooley 


Law Review 
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TDM. EGP So atsicioein esto cet bees Trademark Manual of 
Examining Procedure 

TAMERS 68604 o6 Sak nee ,s v0 oa t'e TradeMark Reports 


Tol. J. Great Lakes’ 
L. Sci. & Pol'y 


Toledo Journal of Great Lakes’ 
Law, Science & Policy 

Tore & Ins. L.J........ Tort & Insurance Law Journal 
Tort Trial & Ins, Prac. L.J. ............ Tort Trial & 
Insurance Practice Law Journal (ABA) 


Touro Envd. LJ. ............. Touro Environmental 
Law Journal 

Touro Int'l L. Rev. ............ Touro International 
Law Review 

Touro J. Transnat'l L. Setosa ole staan ‘ene Touro Journal of 
Transnational Law 

Touro L. Rev. ........ 0c cece ee Touro Law Review 
Townshend, Slander & Libel .......... A Treatise on 


the Wrongs Called Slander and Libel, 
and on the Remedy by Civil Action 


TED Bek igh 9 Baswcayie iat ain S 'egecenalsve ieee avin Seale Gr Oke eal Trial 
Trade Cas. (CCH) ................200- Trade Cases 
Trademark Rep. .............. Trademark Reporter 
Trade Reg. Rep. (CCH) ... Trade Regulation Reports 
TE BOES. chicane Fienat hea ee Trusts and Estates 
Transnat'l L. & 
Contemp. Probs............. Transnational Law & 
Contemporary Problems 
Transnat'l Law. .............. Transnational Lawyer 
Transp. LJ. ........... Transportation Law Journal 
Transp. Prac. J. ........ Transportation Practitioners 
Journal 
Thea si ete eet a oasis ete ss Treadway (S.C.) 
Treas. Dec. 2.1.0... eee cc eee ee Treasury Decisions 


Treas. Dec. Int. Rev. ...... fieasury Decisions under 


Internal Revenue Laws 


Treas. Reg. ...... ce cece eeeeees Treasury Regulation 
Trials bec iccecsee Stee ae Subd ca ie 8 Sesto ts Trial (ATLA) 
Trial Advoc. Q. ........... Trial Advocate Quarterly 
Trial Law. Guide ............. Trial Lawyer’s Guide 
Trial Law. Q. ...........66. Trial Lawyers Quarterly 
Troubat, Lim. Part. ........ The Law Commandatary 

and Limited Partnership in the.United States 
Trusts & Est. 2... ... 0. ccc eew ec eeee Trusts & Estates 
GSS Scan ssnie pecs wien bss are United States-Treaty Series 
Tuck. & Ch... cee eee eee Tucker & Clephane (D.C.) 
Tucker's Blackstone ... Tucker, Notes on Blackstone's 


Commentaries for the Use of Students 

Tudor, Char. Trusts ... The Law of Charitable Trusts 
with the Statutes, and the Orders, Regulations, 

and Instructions, Issued Pursuant Thereto 

Tudor, Lead. Cas. Real Prop. ......... A Selection of 
Leading Cases on Real Property, Conveyancing, 

and the Construction of Wills and Deeds 


Tul. Civ. LF... cece eee eee Tulane Civil Law Forum 
Tul. Envi. LJ. ... Tulane Environmental Law Journal 
Tul. Eur. & Civ. L.F. ........... Tulane European & 

Civil Law Forum 
Tul. J. Inv'l & Comp. L. ............. Tulane Journal 


of International & Comparative Law 
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Tul. J.L. & Sexuality ............. Tulane Journal of 
Law and Sexuality 
Tul. J. Tech. & Intell. Prop. ......... Tulane Journal 
of Technology and Intellectual Property 
Tul. L. Rev. occ cece eweeee Tulane Law Review 
Tul. Mar. LJ. ......... Tulane Maritime Law Journal 
Tulsa J. Comp. & Int! L. ...........4. Tulsa Journal 
of Comparative & International Law 
Tulsa Lone ia saeedsa catia es Tulsa Law Journal 
Tulsa L. Rev. oo. c eee ee eee nee Tulsa Law Review 
DIVA. se cho s waletge eyes Tennessee Valley Authority 
Tle dae diene resale badiartin es teh sais Tyler (Vt.) 


Tyler, Ej. ..i.... R. Tyler, Remedy by Ejectment and 
the Law. of Adverse Enjoyment in the United States 
Tyng ....-em eee eee ede e cece ecenes Tyng (Mass.) 


U 
UAGA Uniform Anatomical Gift Act 
U. Ark. Little Rock LJ. ....... University of Arkansas 
at Little Rock Law Journal 
U. Ark. Little Rock L. Rev. .... University of Arkansas 
at Little Rock Law Review 
U. Balt. Intell. Prop. L.J...... University of Baltimore 
Intellectual Property Law Journal 
wiaaehere Siete University of Baltimore 
Journal of Environmental Law 
U. Balt. L.F. ..... University of Baltimore Law Forum 
U. Balt. L. Rev. ..........00. University of Baltimore 


ee a ry 


U. Balt. J. Envel. L. 


Law Review 

U. Bridgeport L, Rev. ...... University of Bridgeport 
Law Review 

U. Brit. Colum. L. Rev. ......... University of British 
Columbia Law Review 

U-GAL seesaw ise eeasa eed eens Utah Code Annotated 
UWC.G) oo wiiretiacn doen es Uniform Commercial Code 
UCSC AG ors ov ile veaisioe as Uniform Child Custody 
Jurisdiction Act 

U.C.C.L.J.... Uniform Commercial Code Law Journal 
UCC Rep.-Dig. .......... Uniform Commercial Code 
Reporter-Digest 

U.C.C, Rep. Serv. (CBC) . . Uniform Commercial Code 
- Reporting Service 

U.C. Davis J. Intl L. & Pol'y ............. U.C, Davis 
-- Journal of International Law & Policy 

U.C. Davis L. Rev. ..... University of California Davis 
Law Review 

ULC.D. L. Rev. 2.0... c cece ee eens UCD Law Review 
U. Chi. Legal F. .. University of Chicago Legal Forum 
U. Chi. L. Rev. .... University of Chicago Law Review 
U. Chi. L. Sch. Rec. ........4.. University of Chicago 


Law School Record 
U. Chi. L. Sch. Roundtable .... University of Chicago 
Law School Roundtable 


U. Cin. L. Rev. .. University of Cincinnati Law Review 
UCLA .......... University of California Los Angeles 
UCLA-Alaska L. Rev. ...... UCLA-Alaska Law Review 
UCLA Asian Pac. Am. L.J. ....... UCLA Asian Pacific 

American Law Journal 
UCLA Bull. L, & Tech. ........... UCLA Bulletin of 


Law and Technology 


Table of Legal Abbreviations 


UCLA Ent. L. Rev. ............ UCLA Entertainment 
Law Review 

UCLA J. Envel. L. & Pol'y ............ UCLA Journal 
of Environmental Law & Policy 

UCLA J. Int'l L. & Foreign Aff. ....... UCLA Journal 
of International Law & Foreign Affairs 

UCLA J. Islamic & Near E.L. ........ UCLA Journal 
of Islamic and Near Eastern Law 

UCLA L. Rev. 00... ccc e eee UCLA Law Review 
UCLA Pac. Basin LJ. ........... UCLA Pacific Basin 
Law Journal 

UCLA Women's LJ. .... UCLA Women’s Law Journal 
U.C.MJ. .......... Uniform Code of Military Justice 
U. Colo. L. Rev. . - University of Colorado Law Review 
U.GLR. 00. ccc eee eee Uniform Crime Reports 


U. Dayton Intra. L. Rev. ....... University of Dayton 
Intramural Law Review 

U. Dayton L. Rev. ............. University of Dayton 
Law Review 

cawante seeeeseseees University of 
the District of Columbia 

David Clarke School of Law Review 


UDC/DCSL L. Rev. 


U.D.C. L. Rev... . cc cece cee eee University of 
the District of Columbia 

Law Review 

U. Deny. Water L. Rev. ........ University of Denver 


Water Law Review 
Sie Giana leis sakes University of Detroit 
Journal of Urban Law 


U. Det. J. Urb. L. 


U. Det. LJ. ....... University of Detroit Law Journal 
U. Det. L. Rev. ..... University of Detroit Law Review 
U. Det. Mercy i. Rev. .......... University of Detroit 
Mercy Law Review 

UDPAA ..... Uniform Durable Power of Attorney Act 
U. Fla. J.L. & Pub. Pol'y ........ University of Florida 
Journal of Law and Public Policy 

U. Fla. L. Rev. ..... University of Florida Law Review 
U. Haw. L. Rev. .... University of Hawaii Law Review 
U. Ill. J.L. Tech, & Pol'y ........ University of Illinois 
Journal of Law, Technology and Policy 

ULM LF. 2.6.2.6. University of Iilinois Law Forum 
U. IML L. Rev. ...... University of Illinois Law Review 
U. Kan. City L. Rev. ....... University of Kansas City 
Law Review 

U. Kan. L. Rev. .... University of Kansas Law Review 
UA. occ ccc cece eee Uniform Laws Annotated 
U. Louisville J. Fam. L. ...... University of Louisville 
Journal of Family Law 

ULL.P.A, wo. ceca ee Uniform Limited Partnership Act 
U. Maine L. Rev. .... University of Maine Law Review 
U. Mem. L. Rev. ............ University of Memphis 
Law Review 

U. Miami Bus. L.J. ............. University of Miami 
Business Law Journal 

U. Miami Bus. L. Rev. .......... University of Miami 


Business Law Review 

U. Miami Ent. & 
Sports L. Rev... 0... eee eres University of Miami 
Entertainment & Sports Law Review 


U. Mo. Kan. City L. Rev. .... 


’ Unauth. Prac. News ....... aan 
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U. Miami Heckerling 
Inst. on Est. Plan. ............ University of Miami 
Phillip E. Heckerling 
Institute on Estate Planning 
Remere University of Miami 
Inter-American Law Review 


U. Miami Inter-Am. L. Rev. 


U. Miami Int'l & 
Comp. L. Rev. ........ ccc eee University of Miami 
International & Comparative Law Review 
U. Miami L. Rev. .............. University of Miami 


Law Review 

U, Miami Y.B. Intl. .......... University of Miami 
* Yearbook of International Law 

U. Mich. J.L. Ref. ........... University of Michigan 
Journal of Law Reform 

testis University of Michigan 


U. Mich. J.L. Reform 
. Journal of Law Reform 

|, University of Missouri-Kansas City 
Law Review 

U. Mo. B., Law Ser. .......... University of Missouri 
Bulletin, Law Series 
University of Missouri at 
Kansas City Law Review 
Unauthorized Practice 


UMKC L. Rev. . 


News (ABA) 

U.N.B.LJ. ............ University of New Brunswick 
a Law Journal 

UNCITRAL ........... United Nations Commission 
on International Trade Law 

UNCTAD .............. United Nations Conference 
‘ on Trade & Development 
UNDCP ... United Nations Drug Control Programme 


Underhill, Ev. ............. H. Underhill, A Treatise 
on the Law of Evidence 
Underh. Torts Underhill, Principles of the Law 


of Torts, or Wrongs Independent of Contracts 


UNDP..... United Nations Development Programme 
Unempl. Ins. Rep. (CCH) ..........- Unemployment 

Insurance Reports 
UNEP ..... United Nations Environment Programme 
UNESCO ............. United Nations Educational, 


Scientific and Cultural Organization 
U. New Brunswick LJ. . University of New Brunswick 


Law Jourhal 

U. New South Wales LJ. ........-..66. University of 
New South Wales Law Journal 

U. NewS. Wales LJ. .......-....0205- University of 
New South Wales Law Journal 

UNFPA ........... United Nations Population Fund 
UNHCR ............6- Office of the United Nations 
High Commissioner for Refugees 

UNHSP. ss00: ¢eiccussaeecaces United Nations Human 
Settlements Programme 

UNICEF........... United Nations Children’s Fund 
UNICRI ...........6. United Nations Interregional 
Crime and Justice Research Institute 
UNIDIR...........006. United Nations Institute for 
Disarmament Research 

UNIDO: cic iciieisaee ies United Nations Industrial 


Development Organization 
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UNIFEM ............. United Nations Development 
Fund for Women 

Union Lab. Rep. (BNA) ........ Union Labor Report 
UNITAR ...........06. United Nations Institute for 
Training and Research 

UN Monthly Chron. ......... UN Monthly Chronicle 
UNOPS ... United Nations Office for Project Services 
UNRISD ................. United Nations Research 
Institute for Social Development 

UNRWA ... United Nations Relief and Works Agency 
for Palestine Refugees in the Near East 

UNITS. sce eae es United Nations Treaty Series 
UNG co iigisi ee ctech eaten United Nations University 
UNV. 2.20 Rohe da estes United Nations Volunteers 
UPA 658 oa eonmés Uniform Partnership Act 
University Press of America 

U. Pa. J. Const. L. ........ ‘University of Pennsylvania 
Journal of Constitutional Law 

U. Pa. J. Intl Bus. L. ..... University of Pennsylvania 
Journal of International Business Law 

U. Pa. J. Int'l Econ. L. .... University of Pennsylvania 


Journal of International Economic Law 
U. Pa. J. Lab. & Emp. L. .. University of Pennsylvania 
Journal of Labor and Employment Law 


U. Pa. L. Rev. ........... University of Pennsylvania 
Law Review 

U. Pa. L. Rev. & Am 
L. Register ............ University of Pennsylvania 
Law Review and American Law Register 
UPC hd ee tiiennca Tauern sas Uniform Probate Code 
U. Pitt. L. Rev. .. University of Pittsburgh Law Review 
UPU oes ec teeta a Universal Postal Union 
U. Puget Sound L. Rev. ... University of Puget Sound 
Law Review 
Urban LJ... eee ee eee University of Detroit, 
Urban Law Journal 
Urb. L. Ann. 2.0... eee ee eee Urban Law Annual 
Urb: Law. ci jets nese atosw eee sieges Urban Lawyer 
Urb. L. Rev. oo... cece eee Urban Law Review 
U. Rich. L. Notes ........... University of Richmond 
Law Notes 
U. Rich. L. Rev. . Wee haw unead University of Richmond 
‘ ‘Law Review 
US. ........6. United States Supreme Cours Reports 

U.S. A.F. Acad. 

J. Legal Stud. .... United States Air Force Academy 
Journal of Legal Studies 
U. San Fernando Valley L. Rev. ........ University of 
San Fernando Valley Law Review 
U. San Fernando V. L. Rev. ........... University of 
San Fernando Valley Law Review 
U.S. App. D.C. ....... United States Court of Appeals 
Reports 
U.S. Aviation Rep. ........... Aviation Reports, U.S. 
WES. ese iaecegss severe Re eae sales United States Code 
US.GA, 0.0.00 United States Code Annotated 
U.S. Cal. Sch. L. Tax Inst. ..........-.. University of 
Southern California School of Law Tax Institute 
U.S.C.GAN. 0.2... . United States Code 


Congressional and ‘Administrative News 
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U.S. Code Cong. & Ad. News ..... United States Code 
Congressional and Administrative News 
U.S.C.S +++ee+ United States Code Service 
USDA ...... United States Department of Agriculture 
U. Seattle L. Rev. ... University of Seattle Law Review 
USES ............ United States Employment Service 
U.S.F. J.L. & Soc. Challenges .......... University of 
San Francisco Journal of Law and Social Challenges 
ULS.F. L. Rev. 0.0 ...0005 University of San Francisco 
Law Review 
U.S.F. Mar. LJ. ........5 University of San Francisco 
Maritime Law Journal 
USIA. 300% awd United States Information Agency 
USIS ..... aaah » United States Information Service 
USITCO hagas ee viesvesees United States International 
Trade Commission 
U.S. L.Ed... cee cece eens Supreme Court Reports, 
Lawyer's Edition 
US. L.We hese United States Law Week (BNA) 
U.S.-Mex. LJ. .... United States-Mexico Law Journal 


U.S.P.Q. (BNA) United States Patent Quarterly 


USSB ............... United States Shipping Board 
US. so wtesee seas United States Treaties and Other 
international Agreements 

U.S. Tax Cas. (CCH)........ United States Tax Cases 
USTC (CCH) .............. United States Tax Cases 
Utah 22. aieas cone ANGE Seas nae a Utah Reports 
Utah 2d ...... ee eee ee Utah Reports, Second Series 
Utah Admin. Code........ Utah Administrative Code 
Utah BJ. oe ccc e cece eee ences Utah Bar Journal 
Utah Ballycds cosines Utah State Bulletin 
Utah Code Ann. ............. Utah Code Annotated 
Utah Laws 3...0:3c0. Sautieds seks iea ives Laws of Utah 
Utah L. Rev. oo. cece eee eee Utah Law Review 
U. Tasmania L. Rev. ......... University of Tasmania 
Law Review 

Util. L. Rep. (CCH) ........... Utilities Law Reports 
Uul. Sect. Newsl. .... Utility Section Newsletter (ABA) 
U. Toledo L. Rev. ............. University of Toledo 
Law Review 

U. Tol. Intra. L. Rev. .......... University of Toledo 
: Intramural Law Review, 67-68 

U. Tol. L. Rev. ..... University of Toledo Law Review 
U. Tor. Fac. L. Rev. ......0005 University of Toronto 
Faculty Law Review 

U. Toronto Fac. L. Rev. ....... University of Toronto 


Faculty Law Review 
U. Toronto LJ. ... University of Toronto Law Journal 


U. Wash. L. Rev. .......... University of Washington 
Law Review 

U. W. Aust. L. Rev. .......... University of Western 
Australia Law Review 

U. Western Ont. L. Rev. ...........005 University of 
Western Ontario Law Review 

U. West L.A. L. Reve oo. cc cece eee eas University of 
West Los Angeles Law Review 
UWLAL. Rev. ....... University of West Los Angeles 
_Law Review 
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UL W. Ont. L. Rev... 0. cece cece eee University of 
Western Ontario Law Review 

Vv 
V8. cise ee eas eens cea awe Ry Virginia Reports 
VA Serra tattered 2 tctiies Department of Veterans Affairs 
Va. ACES ccc cece eee Acts of the General Assembly of 
the Commonwealth of Virginia 
Va. App. ......60. Virginia Court of Appeals Reports 
Va. B. Ass'n J. ...... Virginia Bar Association Journal 
Va. B. NEWS «2... cece cece eens Virginia Bar News 
Vay Case sie iesrels catenieéoe e ee Sh aS See Virginia Cases 
Aco: vacating 
Va. Code Ann. .........- Code of. Virginia Annotated 
Va. Dec. oo. cece eee eee eee aicele Virginia Decisions 


Va. Envil. L.J. .. Virginia Environmental Law Journal 
Va. J. Invl L. .. Virginia Journal of International Law 


Va. J.L. & Tech. 2.0... 0.0 eee ee Virginia Journal of 
Law and Technology 
Va. J. Nat. Res. L. ..........05- Virginia Journal of 
, Natural Resources Law 
Va. J. Nat. Resources L. ......... Virginia Journal of 
Natural Resources Law 
Va. J. Soc. Pol'y & L. .... 2.2.02. Virginia Journal of 
Social Policy & Law 
Va. J. Sports & L. .... eee eee Virginia Journal of 
Sports and the Law 
Val LAW sc oc ce bie igas te eo eae Virginia Lawyer 
Va. L. Rev. oo. cece cece neces Virginia Law Review 
Val. U. L. Rev. .... Valparaiso University Law Review 
V.A.M.R. ........ Vernon's Annotated Missouri Rules . 
V.A.M.S. ...... Vernon’s Annotated Missouri Statutes 
Vand. J. Ent. L. & Prac. ....... Vanderbilt Journal of 
Entertainment Law and Practice 
Vand. J. Transnat'‘l lL. ......... Vanderbilt Journal of - 


Transnational Law 


Vand. L. Rev. .............. Vanderbilt Law Review 
Va. Reg. Regs. ...... Virginia Register of Regulations 
Va. Sports & Ent. LJ. os. eee e eee: Virginia Sports & 
Entertainment Law Journal 

Va. Tax Rev. ..... cece cee eeees Virgi::i. Tax Review 
VA.T.IS. 20... Vernon's Annotated Texas Statutes 
Vernon's Ann. C.C.P. ..... Vernon's Annotated Texas 
Code of Criminal Procedure 

Vernon’s Ann. Civ. St. -......... Vernan’s Annotated 
: Texas Civil Statutes 
Vernon's Ann. P.C. ....,....5.. ‘Vernon’s Annotated 
Texas Penal Code 

Vernon’s Ann, Rules Civ. Proc. .........-5. Vernon's 
Annotated Texas Rules of Civil Procedure 

Vet. App. ......... 20 eee Veterans Appeuls Reporter 
Wale ce etek eee eae na ate Virgin Island Reports 
VG csitenasn ee Sorainare aeetaentis Virgin Islands Code 
V.I. Code Ann. ...... Virgin Islands Code Annotated 
Vict. U. Wellington L. Rev. ....... Victoria University 
of Wellington Law Review 

Vict. U. Well. L. Rev. ......... Victoria University of 
Wellington Law Review 

Vill. Envd. LJ. .... eee eee Villanova Environmental 


Law Journal 


Table of Legal Abbreviations 


Vill. Info. L. Chron. .......... Villanova Information 
Law Chronicle 

Vill. J.L. & Inv. Mgmt. ..... Villanova Journal of Law 
& Investment Management 

Vill. L. Reve coc cee cece eee eee Villanova Law Review 
Vill. Sports & Ent. LF. ........ Villanova Sports and 
Entertainment Law Forum 

Vill. Sports & Ent. LJ. .......-. Villanova Sports and 
Entertainment Law Journal 

V.I.R. & Regs. ........ ccc ce eee Virgin Islands Rules 


and Regulations 


V.1. Sess. Laws .... Session Laws of the Virgin Islands 
V.S. iris re re re Vermont Statutes 
VGA eis ech ee Gos bes Vermont Statutes Annotated 
Vb eddies CaN eas Weds ee eal ee Gey Vermont Reports 
Vt. Acts & Resolves .... Acts and Resolves of Vermont 
Vt. B.J. & L. Dig. ........0 6 Vermont Bar Journal & 
Law Digest 
V.T.CAL oo eee eee Vernon's Texas Codes Annotated 
Vt. Code R. oc... cee cece eee Code of Vermont Rules 
Vt. Gov't Reg. ....... Vermont Government Register 
Ve La Rey, sacl, cbt asd. d ore 38 Vermont Law Review 
V.TLSAL . 6. ec ee. Vernon's Texas Statutes Annotated 
Ve. Stat. Ann. .......... Vermont Statutes Annotated 
W 
Wade, Am. Mining Law ..........2-.0005 Manual of 
American Mining Law as Practiced in the 
Western States and Territories 
Wade, Attachm. ........... A Treatise on the Law of 
Attachment and Garnishment 
Wage & Hour Cas. (BNA) ..... Wage and Hour Cases 
Wake Forest L. Rev. ....... Wake Forest Law Review 
Walle, i058 ostateands cheat elma. Walker (Pa:) 
Walk. Am. Law ..........055 J. Walker, Introduction 
to American Law 
Walker, Pat. ........ Text-Book of the Patent Laws of 
the United States of America 
Walk. Int. .. J. Walker, Introduction to American Law 
Wall. ......... Wallace, U.S. Supreme Court Reports 
Wall.:St. J... nes daines 8 Pes Wall Street Journal 
Warv. Abst. ........ Warvelle, A Practical Treatise on 
Abstracts and Examinations 
of Title to Real Property 
Wash. ... 2s. cccceeencecetereeaus Washington (Va.) 
Wash. ........c ce eccceeeeoee Washington Reports 
Wash. 2d ........ Washington Reports, Second Series 
Wash. Admin. Code ...........020 eee Washington 
Administrative Code 
Wash. & Lee L. Rev. .......050. Washington and Lee 
Law Review 
Wash. App. .......... Washington Appellate Reports 
Washburn LJ. oo... 6. ee eee Washburn Law Journal 
Washburn, Real Prop. ..........++66. A Treatise on 
the American Law of Real Property 
Wash. C.C. ........- Washington Circuit Court, U.S. 
Wash. Law. . 0.0... ccc eee ee Washington Lawyer 
Wash. Law Rep. ..... Washington Law Reporter, D.C. 
Wash. Laws ....... 00. e cee eens Laws of Washington 


Wash. Legis. Serv, .... Washington Legislative Service 
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Wash. L. Rev. ..........60. Washington Law Review 
Wash. Monthly ............... Washington Monthly 
Wash. Rev. Code. ...... Revised Code of Washington 
Wash. Rev. Code Ann. ............- Revised Code of 
Washington Annotated 
Wash. St. B. News ....... Washington State Bar News 
Wash. Terr. ......... Washington Territory Reports 
Wash. U. Global Stud. L. Rev. .......... Washington 
University Global Studies Law Review 
Wash. U. J.L. & Pol'y ........ Washington University 
Journal of Law and Policy 
Wash. U. J. Urb. & Contemp. L. ........ Washington 
University Journal of 
Urban & Contemporary Law 
Wash. U.L.Q. ........0..00- Washington University 
Law Quarterly (Missouri) 
Watkins, Descents ..... An Essay Towards the Further 
Elucidation of the Law of Descents 
Wat. Set-Off....... Waterman, A Treatise on the Law 
of Set-Off, Recoupment, and Counterclaim 
WARS ices cite ford atascon area ee Mes sotoharetenapasares Watts (Pa.) 
Watts & Serg. ............. Watts and Sergeant (Pa.} 
Wayne L. Rev. ........ 02. eee Wayne Law Review 
WD. kiiteweiaacicie hoses Written Determination 
Weeks, Attys. at Law ........ A Treatise on Attorneys 
and Counselors at Law 
Wells, Repl. ............66. A Treatise on the Law of 


Replevin, as Administered in the Courts 
of the United States and England 


Wend esiociccdie til esites's Wendell’s Reports (N.Y.) 
Wesk. Ins. ............. Weskett, Complete Digest of 

the Theory, Laws and Practice of Insurance 
Westchester B.J. ........... Westchester Bar Journal 
Westlake, Prin. Int. Law............ Chapters on the 


Principles of International Law 


WEU ihe ieee ech ae rea Western European Union 
WEP: oie dee esceeies World Food Programme (UN) 
WG BL wwe eee ees Warren, Gorham & Lamont 
WAFS 620 sae ens ee Wage and Hour Cases (BNA) 
Whatt:. es isseedssund ie eiea ene Wharton (Pa.) 
Whart. & S. Med. Jur. ............ Wharton & Stille, 
A Treatise on Medical Jurisprudence 

Wharton, Agency ....... ‘, A Commentary on the Law 
of Agency.and Agents 

Wharton, Am. Cr, Law ...........- A Treatise on the 
Criminal Law of the United States . . . 

Wharton, Conf. Laws ............. A Treatise on the 
Conflict of Laws 

Wharton, Cr. Ev. ...........- A Treatise on the Law 
of Evidence in Criminal Issues 

Wharton, Cr. Pl. & Prac. .... 0... eee ee Treatise on 
Criminal Pleading and Practice 

Wharton, Dig. Int. Law ............. A Digest of the 
International Law of the United States 

Wharton, Ev. ...........-005 A Commentary on the 
Law of Evidence in Civil Issues 

Wharton, Homicide ........ A Treatise on the Law of 
Homicide in the United States 

Wharton, Maxims ........ G. Wharton, Legal Maxims 


with Observations and Cases 
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Wharton, Negligence ......... +... A Treatise on the 
Law of Negligence 
Wheat. ...... Wheaton, U.S. Supreme Court Reports 
Wheaton. International Law ........ The Elements of 
International Law 
Wheaton on Maritime Captures ............- A Digest 
of the Law of Maritime Captures and Prizes 
Whitak. Liens ......... Whitaker, A Treatise Relative 
to the Rights of Lien and Stoppage in Transitu 
White & W. ........ White & Willson's Reports (Tex.) 
Whittier L. Rev. ...........0.. Whittier Law Review 
Whitt. L. Rev. ........-e ee eeee Whittier Law Review 
W.H. Man. ........5. Wage and Hour Manual (BNA) 
WHO ..... ee cee eee ees World Health Organization 
Widener J. Pub. L. ............. Widener Journal of 
; Public Law 
Widener L. Symp. J. 0.0.0... cece eee Widener Law 
Symposium Journal 
Wigm. Ev. ..... A Treatise on the System of Evidence 


in Trials at Common Law 

A Treatise on the Anglo-American System 

of Evidence in Trials at Common Law 

Wigmore, Evidence ...... A Treatise on the System of 
Evidence in Trials at Common Law 

A Treatise on the Anglo-American System 

of Evidence in Trials at Common Law 


Wigram, Wills ...... A Treatise on Extrinsic Evidence 
in Aid of the Interpretation of Wills 

Wills (Seite Sis eend wishing Mataawten tosie See aloes Williams (Mass.) 
Willamette Bull. Incl L. & Pol'y ......... Willamette 
Bulletin of International Law and Policy 

Willamette J. Int'l L. & Disp. Resol. ...... Willamette 


Journa! of International Law and 
Dispute Resolution 


Willamette LJ. .........4.. Willamette Law Journal 
Willamette L. Rev. .......... Willamette Law Review 
Willcock, Mun. Corp. ........ The Law of Municipal 
Corporations, Together with 

a Brief Sketch of Their History 

Will. Eq. Jur. .........0- 00005 Willard, A Treatise on 
; Equity Jurisprudence 

Williams & B., Adm. Jur. ..... R.G. Williams & Bruce, 
The Jurisdiction and Practice 

of the High Court of Admiralty 

Williams, Executors ....... E. Williams, A Treatise on 
the Law of Executors and Administrators 

Williams, Ex’rs R. & T. ed. .... E. Williams, A Treatise 
on the Law of Executors and Administrators, 

Randolph & Talcott ed. 

Williams, Pers. Prop...... Jos. Williams, A Treatise on 
the Law of Personal Property 

Williams, Real Prop. ...... Jos. Williams, Principles of 


the Law of Real Property 


Williams, Seis. ... Jos. Williams, Seisin of the Freehold 


Williston, Contracts ........... The Law of Contracts 
Wiiliston, Sales ......... The Law Governing Sales of 
Goods at Common Law 


and Under the Uniform Sales Act 
aiken ties SG A Practical Treatise on the 
Duties and Responsibilities of Trustees 


Willis, Trustees 
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Willson .........2-0500000. Willson's Reports (Tex.) 
WIN: osha i Sis a nloe ange tes eieliods Winston (N.C.) 
WIPO ..... World Intellectual Property Organization 
WIS 535 2. So Gs. dal aleve edie eek oes Wisconsin Reports 
Wis. 2d ........... Wisconsin Reports, Second Series 
Wis. Admin. Code ..............02 00000. Wisconsin 
Administrative Code 

Wis. Admin. Reg. ....... 0... cece cece eee Wisconsin 
Administrative Register 

Wis. B. Bull. .............0.. Wisconsin Bar Bulletin 
Wis. Envtl. LJ... 2... cece cece c eee e eee ees Wisconsin 
Environmental Law Journal 

Wis. Inti LJ. 0... cece c cece cee e ee eee Wisconsin 
International Law Journal 

Wis. Law. . 6... cece cece eee eens Wisconsin Lawyer 
Wis. Laws ....... 002 cece cece aee Laws of Wisconsin 
Wis. Legis. Serv. ....... Wisconsin Legislative Service 
Wise LN, os hieoias tee dee eee Wisconsin Legal News 
Wis. L. Rev. 0... cece eee eee Wisconsin Law Review 
Wis Stat. cs5esewieve: orotate see aie eas Wisconsin Statutes 
Wis. Stat. Ann. ........ Wisconsin Statutes Annotated 
Wis. Women’s LJ... 2.6... ee cece eens Wisconsin 
Women's Law Journal 

With. Corp. Cas. .....-.0...000 Withrow, American 
Corporation Cases 

Witthaus & Becker, Med. Jur. .............. Medical 


Jurisprudence, Forensic Medicine, 

and Toxicology 

W. Legal Hist. ... Western Legal History: The Journal 
of the Ninth Judicial Circuit Historical Society 


Wm. & Mary Bill Rts. J. ...........- William & Mary 
Bill of Rights Journal 

Wm. & Mary 
Envtl. L. & Pol'y Rev. .......... . William & Mary 


Environmental Law and Policy Review 
Wm. & Mary J. Envl. L............. William & Mary ° 
Journal of Environmental Law 
Wm. & Mary J. Women & L. ........ William & Mary 
Journal of Women and the Law 
Wm. & Mary L. Rev. .... William & Mary Law Review 
Wm. & Mary Rev. Va. L. .........4. William & Mary 
Review of Virginia Law 


Wm. Mitchell L. Rev. ... William Mitchell Law Review 


WMO...... ..... World Meteorological Organization 
Wms. P.P. ......--.-56. J. Williams, Prigciples of the 
Law of Personal Property 

Wms. RP... eee eee J. Williams, Principles of the 
Law of Real Property 

W. New Eng. L. Rev. ......... Western New England 
Law Review 

Woener, Adm’n ......... A Treatise on the American 
Law of Administration 

Women & Crim. Just. .........-00eeeee Women and 
Criminal Justice 

Women Law. J............. Women Lawyers Journal 
Women's LJ... cece eee e eee Women’s Law Journal 
Women's Rts. L. Rep. .........+.-55 Women's Rights 
Law Reporter 

Wood, Lim. .......-. A Treatise on the Limitation of 


Actions at Law and in Equity 
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Wood, Master & Serv. .... Law of Master and Servant, 
Covering the Relation, Duties and Liabilities 
of Employers and Employees 


Wood, Nuis. ....... .. A Practical Treatise on the Law 
of Nuisances in Their Various Forms 
Wood, Ry. Law ...... cece cece eee A Treatise on the 
Law of Railroads 
Woolr. Waters .......... Woolrych, A Treatise of the 
Law of Waters 

Work. Comp. Bus. 
Mgmt. Guide (CCH) ...... Workers’ Compensation 
Business Management Guide 
Works, Pr. .4......-55- Practice, Pleading and Forms 
Adapted to the New Revised Code of Indiana 
W. Res. L. Rev. ........ Western Reserve Law Review 
Wright, Ten. .... Introduction to the Law of Tenures 
WSs, Sudaied i bee hedee ta reese es Wyoming Statutes 
2, Wisconsin Statutes Annotated 
W. St. L. Rev. oo eee cee eee Western State Law Review 
W. St. UL L. Rev. oo. cee eeee Western State University 
Law Review 
WTO voc cc cece cen eeeeen World Trade Organization 
; World Tourism Organization 
W.Va. wcrc ceneeraesscoeens West Virginia Reports 
W. Va. Acts ... Acts of the Legislature of West Virginia 
W. Va. Be oc ccc cee s cen e ees eeeees West Virginia Bar 
W. Va. Code oo... cc eeeeeeeeees West Virginia Code 
W. Va. Cod. State R. 6... eee cee eee West Virginia 
Code of State Rules 
W. Va. Law. 2... cece cece n eee West Virginia Lawyer 
W. Va. L.Q. & B....... West Virginia Law Quarterly 
and the Bar 
W.Va. L. Rev... 0 eee eee West Virginia Law Review 
WVG verse wi dendaseniiisenieed West Virginia Code 
WYO. oo. ccc cece crete eeeeensees Wyoming Statutes 
Wyoming Reports 
Wyo. Law. .... cece cece e nee eee ees Wyoming Lawyer 
Wyo. L. Rev. 20... ccc eee Wyoming Law Review 
Wyo. Sess. Laws .........- Session Laws of Wyoming 
Wyo. Stat. Ann. ........ Wyoming Statutes Annotated 


x 
Yale Hum. Rts. & Dev. LJ. ...... Yale Human Rights 
and Development Law Journal 


Yale J. IntvlL...... Yale Journal of International Law 
Yale J.L. & Feminism ............... Yale Journal of 
Law & Feminism 

Yale J.L. & Human. ..............6. Yale Journal of 
Law and the Humanities 

Yale] Lu & Libs. ccc ci08 ase deen Yale Journal of 
Law and Liberation 

Yale J. on Reg. .......... Yale Journal on Regulation 
Yale J. World Pub. Ord. ............ Yale journal of 
World Public Order 

Yale L. & Pol’y Rev. ....... Yale Law & Policy Review 
Yale Law J. oo... cee cece eee eee Yale Law Journal 
Vale: Loy. ioscan asd stu tia monn eae Yale Law Journal 
Yale Stud. World Pub. Order ........ Yale Studies in 
World Public Order 

Yates Sel. Cas. oo... ccc cee eee eee Yates’ Select Cases 
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Y.B. Eur. Cony. on H.R. ........-.. Yearbook of the 

European Convention on Human Rights 

YORCS  oiese si Soin ore escwite 35-9 84 coewrsl ewe we die ces Yeates (Pa.) 

VOR os ise cy sawn nate ea Oh cies eh Stans Yerger (Tenn.) 
Zz 

Zoning & Plan. L. Rep. ........ Zoning and Planning 

Law Report 


Authors Commonly Cited in American Sources 
During the 19th and Early 20th Centuries 


ADAMS: 26:55:05.0 Howie se cial pies John Adams 
Addison ........... cece scenes Charles G. Addison 
Aldrich ........ 0. cece eee e eee Peleg Emory Aldrich 
Allnat............ satiate aeaerd Charles Blake Allnat 
AMES ioe oe rie ne ees ChE ees James Barr Ames 
AMOS i eeisic iso esas kd eet oases Ba ee ss Samuel Ames 
AMOS ios e505 6a eG onan tees ad Andrew Amos 
FN <2 | Joseph K. Angell 
ANSON 2.0... eee ees William Reynell Anson 
Arnould ...........0.00 ee ee eee Sir Joseph Arnould 
Atherly o.c6cc.s8 ven coed eis , Edmund Gibson Atherly 
AUSCUIN cog cee seal seers caren d aan shoe: 8st ‘John Austin 
Babington .............0.0 ee uee Richard Babington 
Baker ii cancioctcxw ore egeces Sir Shers.on Baker 
Ballantine .......... 0. cee eens William Ballantine 
BPE saci awatavensewien aoenee ews Sir John Bayley 
Beach? ese tesi cr ecg chietnin ance ies Charles F. Beach 
Beales. ocd scwie aie ice gies cebetioveteieans Joseph Henry Beale 
Becker .........0. cece eee Tracy Chatfield Becker 
Bellis os04 ei ceetincda sy ons Melvin M. Belli, Sr. 
Rest ceria a ins oie en teatae William M. Best 
BO Vans: sises.sccia'eiatscsss Siete eis Si onaiere ane Charles I. Bevans 
Bevent e365 sec se ce ee ese os Re ae Se Thomas Beven 
Bigelow .......... ccc eeeeeeees Melville M. Bigelow 
Bishop iis eee eee Joel Prentiss Bishop 
BLACK. istered o Gi a iayerd Fe ergo elses Henry Campbell Black 
Blackburn ...............06- Lord Colin Blackburn 
Blackstone ..............20. Sir William Blackstone 
Blanshard ..........-.. eee eeee William Blanshard 
Booth ........ 0. cece cect eee n ees George Booth 
Bouvier ..........-..05 saga aibehag. eke e vee John Bouvier 
Bowstead .........-. ccc ee eevee William Bowstead 
BractOn ....... cece eect ences Henry de Bracton 
Brie: ied aie tn esica ts ied behead Seward Brice 
‘Brickell sicc esc cawwias oy vedi a Robert C. Brickell 
Brightly ........... 2.0. c eae Frederick C. Brightly 
Brown 2.0.2: 6b. eee cee Henry Billings Brown 
BYOWNG e530 oouic plains ev Gees 6 Causten Browne 
BLOWNE 3. i ekie cee ceeee wee ee eee es George Browne 
BYuce eich seinale Sew eae dae dees Gainsford Bruce 
BryC€ oo... cece cece eee eee Viscount James Bryce 
Bump ...... 0... cece cece eee ee eens Orlando F. Bump 
Burrill oc cwccsccine ee ces acanw es Alexander M. Burrill 
Buswell .......... 00. eee eee Henry Foster Buswell 
Byles io:cid es cena ceded ees Sir John Barnard Byles 
Carvel. aici cosiaecec nae wisaans Thomas G. Carver 
Chamberlain ............... Daniel H. Chamberlain 
Chandler ......... 00. c cece nee Peleg W. Chandler 
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CHitly eins oho sode wha Sisies heen oe “Joseph Chitty 
Christian .066 dcéscccsacededcanires Edward Christian 
Gly: -.03s- sists seaitae 85 ca ooie 3G ai Clement Comer Clay 
Clevenger .......scceeeeeeeeee Shobal V. Clevenger 
GObb? oie ceg eee sah eaeaweineds Thomas R.R. Cobb 
COKE: vigils ie vee ee osewae tioned ss Sir Edward Coke 
Collyer .. 0. ccc e eee c ccc cesececresees John Collyer 
Comyn. cacnessecsGs eee dsceiiee,s Samuel Comyn 
Cooke 2.0... . cece ee eee eee Frederick Hale Cooke 
Curtis oo... cece eee cence George Ticknor Curtis 
Damnieh o.coie <acctciecaiaie cee ptslecsseie%e John Warwick Daniel 
Dart ...cccccacccccccccensecens Joseph Henry Dart 
Davis .....0..ceee eee John Anthony Gardner Davis 
Desty 2. ccc eecscccoeeccenecevevsene Robert Desty 
Devlin ..............++.+++. Robert Thomas Devlin 
Dicey... ccccce eect tsteeeenes Albert Venn Dicey 
Dillon: veces eee deste seduces John Forrest Dillon 
Drone .. 0... cece cee cence eens Eaton S. Drone 
DUES 6. cen cea eee ede ae eie ee lewesene John Duer 
Du Ponceau .........-.-- Peter Stephen Du Ponceau 
EMO :.. o05icateee ede eae ise ois ain teenie Jonathan Elliot 
Elmer sd aside sede atsigeins oe eerenced ss Joseph Elmer 
Blame oie cele t oy sicko dlowtele Dees Lucius Q.C. Elmer 
at | Sir George Farwell 
| | ee Wakter William Fell 
Fer ard -.6.cce esti eo. 9 snes neds ees Joseph Ferard 
Pett? occ sailed 3G ee ven 3 aee Norman Fetter 
Pield 20.5 acac aa givers tae seeds George W. Field 
Finlason .............. 0005 William Francis Fialason 
Fishet sissciccei cae eee Coen es William R. Fisher 
Flanders ........... ec ceceee cence Henry Flanders 
Flood 2.0... cece ee eee eee John Charles Henry Flood 
FOOE 2... cece eee een e eee ec eens John Alderson Foote 
FOStls. Ssinvee weenie escals seen eeeS Roger Foster 
Freeman ............ A.C. (Abraham Clark) Freeman 
Bry. ee eaieics da. aidin sls Capacen ie atieib. eas Sir Edward Fry 
Gales ssa ct eecnd se u8ueeee Charles James Gale 
Goddard ...........000008 John Leybourn Goddard 
Goulds is cosas ie sibedactsen jake cpa James Gould 
Gould ee niece Gi ae eos a steele bes John M. Gould 
Goud oo iien cea ca resigns s so daascen ei Josiah Gould 
GRADE: oscars Sea tii cares 6 95 0560 R fase ides wists James Grant 
GE AY i eiece ania ties baste ed 3 J lacesatalale ‘John Chipman Gray 
Greenleaf ...... ccc cece cece ees Simon Greenleaf 
Gresley ..........eceees Richard Newcombe Gresley 
GOSS oo ccc eeccecesseccecnciscnses Charles Gross 
GUY ieee taodes cs ieeeiwieaeie es William A, Guy 
Hale ii4g ets since dain ho Baan ees ees William Hale 
Hallissatarcsoteadactie taeda eee otis John Elihu Hall 
Hall sands idnies Jie aetna cee 8 William E. Hall 
Halleck 0.0... ..ce eee e ee eeee Henry Wager Halleck 
Hamilton ...........000e eee Alexander Hamilton 
Hammon .................. Louis Lougee Hammon 
Hanhart ...... 06. cece cece cence es Nicolas Hanhart 
are ies Se sion Snags ee wiSee ee eid ties j.I. Clark Hare 
Harmon .........0 eee ee eeees Henry Clay Harmon 
Harris. 5. Sx ceten wet dae dna es. Seymour F. Harris 
Hartley sa.5 bias eas cad sites neces Oliver C. Hartley 
Hawkins 0.0... cece eee eee es Francis V. Hawkins 
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Hening ...........-0--0e eee eee William W. Hening 
High 32455 cones cbse sees teewig coos eee James L. High 
Hilliard 2.0.0.0... cece cece eee ween Francis Hilliard 
Holland ..............-005 Thomas Erskine Holland 
Holmes ............20000ee Oliver Wendell Holmes 
Holt. iicsyicsciisevnsa vee heer Francis Ludlow Holt 
Hopkins ........0 0.00 - cee eeecenee Manley Hopkins 
Hough ............--045 Franklin Benjamin Hough 
Hughes .......:..sssceeseseseeees David Hughes 
Hughes ........ 0. cece cee eee eens William J. Hughes 
Jaggard ..... cece eee c cece eee ee Edwin A. Jaggard 
Jarman ...... cece eer eee eee eens Thomas Jarman 
Jeremy ... cc ccs cccccccecccresesens George Jeremy 
Jeremy ....... cece ccc cece eee eee Henry Jeremy 
JONES coe cccrccncneceeserensees Leonard A. Jones 
JONES... ccc sete see eee enene Sir William Jones 
Keener ..... cece en screenees William Albert Keener 
RONG 5.085 Secitid 6 20. wie ot Stoned eset She James Kent 
Kerr... cee ee cece eee e ees William Williamson Kerr 
Kyd wc. ccs cece cee cesses ccnrevenes Stewart Kyd 
Langdell ........... Christopher Columbus Langdell 
LAWSON 0.0... cee eee cee eens John Davison Lawson 
LOB soca cae ss oh tees seta es Henry Charles Lea 
Leake ..... 0... cece eee eens Stephen Martin Leake 
LOWIS 255 io oie Ani esd aici ie nye ean Sis ohn Lewis 
LOWS ivan. cove ie ceeee ees Willian David Lewis 
Lindley 2.0.00... .a0cs0sse0% Sir Nathaniel Lindley 
Lowell. oxcw.g cies dete eae’ A. Lawrence Lowell 
Maclachlan ...........0c cc eeeeee David Maclachlan 
Maine ................46- Sir Henry Sumner Maine 
CC) William M. Malloy 
Markby .......0. ccc ces e ce eeee Sir William Markby 
Marsden .............00c00 es Reginald G. Marsden 
Marshall ............ 0c cc eeeeeees Samuel Marshall 
Martin ....... cc cece eens Francois Xavier Martin . 
McAdam .......... cece cece eeeees David McAdam 
McCrary ......cc cece eee ee ees George W. McCrary 
McKelvey ...... cece eee eee eees John Jay McKelvey 
Mecherm .......... 0c eee ecco eee Floyd R. Mechem 
Mi oie iieec eee leioereteeaaie ve eee sienares John Stuart Mill 
Mille® sstveiceccevicles thet o% bbe 5 Hunter Miller 
Miller ....... ccc cece eee een Samuel Freeman Miller 
MAUS vice seis ertusisiac dd Sa Seiertinere< Henry Edmund Mills 
MorawetZ ..... 00. c ese e cece eee ees Victor Morawetz 
MOC i) side. c Fan inis ese s John Torréy Morse, Jr. 
MOyl€ on. ceseciccne tesa a ebiieee ealeeles John B. Moyle 
Odgers. ici es ciciaee tees seas W. Blake Odgers 
Oliveties iiccccce nea ee Benjamin Lynde Oliver 
Parsons ....... 0... eee eee eee Theophilus Parsons 
POLLY. sake teed sabia BN eases Jarius W. Perry 
Phelps ........ se ceveceeees Charles Edward Phelps 
Phillimore ...........-.....6- Sir Robert Phillimore 
Phillips 0.0.0.0... cece cece eee eens Willard Phillips 
ICRC: ois sepa eek Rures rogue Edward Lillie Pierce 
Pitman ....... 0... cece eee eee Edward Dix Pitman 
Platt coon Oe ca essed sie be kieies oan Thomas Platt 
POE Seah hela ean ta eae ates John Prentiss Poe 
Pollock ........ ces e eee eens Sir Frederick Pollock 
Pomeroy .............0.0005 John Norton Pomeroy 
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POOTE isa ess Cie eh eet oleae ove als Benjamin P. Poore 
POpPe © oss Peewee eee eee ee y Henry M. R. Pope 
POTtEN 6 cul bee Sa bea ca ined James Biggs Porter 
Pothier .ccieaieave ade ceased cates Robert J. Pothier 
Powell osc. lecae ceed Be Si John Joseph Powell 
PreStOMss 665 sc etievas ek tee eile ce Richard Preston 
Randolph ................00, Joseph Fitz Randolph 
Rapalje:.c:s¢s000 46 se Sea tireciaeees Stewart Rapalje 
Rawle: sich owcsn acted nade aeaeeeu William Rawle 
Ray in 0 beside eee tenet een Charles Andrew Ray 
Redfield ..................0005. Amasa A. Redfield 
| Cee er Isaac F. Redfield 
Reeve ...... PERT eee eee Tee Tapping Reeve 
REOVES . oie b isc aeisenn ts Sellay beets John Reeves 
Remington ..........00c eee eees Harold Remington 
Roberts ...... 00sec cee eee rare William Roberts 
Robinson .............4: William Callyhan Robinson 
Roper ..... 0c ec ee eee e eres Stote Donnison Roper 
Rose: eis ede artic sa ceumteaiad Walter Malins Rose 
Russell .........-. 0.0 c ee eeee John Archibald Russell 
Sandats ........-..... cece eee Thomas C. Sandars 
Sanders ..............000 Francis Williams Sanders 
Saunders ................ Thomas William Saunders 
Schouler: ¢ ccjs.0 cee ea see vase dees James Schouler 
Sedgwick .............0085 Arthur George Sedgwick 
Seton . 2... cece cece e eens Henry Wilmot Seton 
Shearman ..........00eeeeeee Thomas G. Shearman 
Sheldon .............-..60. Henry Newton Sheldon 
Shelford ........... 000. . cece eee Leonard Shelford 
Smith eisc esses ed ayo sea tees Charles M. Smith 
Smitha cook ni oeasd ee we a ae Horace Smith 
Smith, .o100424ss.e086 Jeremiah Smith (with Ames) 
Smith: socio dees wagetouese ies John William Smith 
Sten feiss eg sec sieeieay geesss Wilson Isaac Snyder 
Spence 2.0... . cece reece cee eeeee George Spence 
Searkie 2.005 bidet tes ate bees Thomas Starkie 
Stearns 2. cicers oe sae casio ac we ae Asahel Stearns 
Stephen ........... 0. cece eee Henry John Stephen 
Stephen .............0006- James Fitzjames Stephen 
Stille: b.5 iciedsed elie canes Tee gaeies Alfred Stille 
SLOTY. eee cece sce ied cee seine de ss Joseph Story 
SLORY ces Hehe alesis e asin vg sealants William W. Story 
SMD Sach nied. cre aenantas pawn William Stubbs 
Sugden .............-. Edward Burtenshaw Sugden 
Sullivan .... 0... cc cece eevee eee eees James Sullivan 
Summers ......... eee eee e eens Walter L. Summers 
Talcott. esse ced eee cnedes ceaeeiess William Talcott 
Taylor: ici ce ccaus tie tees oled os Cena Pict Taylor 
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Thomas ....... 0... cece eee Abner Charles Thomas 
Thomas ............0..0005- Edward Beers Thomas 
Thompson .............040. Seymour D. Thompson 
Tidd...... Me dgnistiad aiccwiafy-ainasaceiera era tates William Tidd 
Tiedeman ......... Christopher Gustavus Tiedeman 
Tiffany ............000. Herbert Thorndike Tiffany 
Townshend ................0000- John Townshend 
Troubat:2:toisteted cde sa Francis Joseph Troubat 
Tucker 2.02... . cece eee ee Henry St. George Tucker 
Tudor ...............+++¢+++. Owen Davies Tudor 
AWVMOL. icisicescenme tien seten Ransom Hebbard Tyler 
Tyle tis secesie fecal eitecls oft es ole claee's Samuel Tyler 
Underhill ....................0.. Arthur Underhill 
Underhill ...............0065 Henry Clay Underhill 
Wade. insides e es eesesias ..-.. William Pratt Wade 
Wait... cece ccc e cence tweens Frederick Scott Wait 
Walker coo oan fi ciee Sowa Albert Henry Walker 
Walker ........ 0.0 cece e ee eeee James Bryant Walker 
Wallace ......... 0c cece eee Horace Binney Wallace 
Warvelle ...........000005 George William Warvelle 
Washburn ................000005 Emory Washburn 
Waterman ............. Thomas Whitney Waterman 
Watkins ....... 0... cece eee neces Charles Watkins 
Week’. oi: bic cedlncedciwidatiecde’s Edward P. Weeks 
Wells oe ccc: Sigg case eleind saleteians Edward Hyde Wells 
Weshett occ. cichiss densities. 6 ale seston John Weskett 
Westlake <0) josie sad swine yee John Westlake 
Wharton ........... 0. cece eee eee Francis Wharton 
Wharton ............. .. George Frederick Wharton 
WhEBON oo os ssicic a He eaieetietes Henry Wheaton 
Whitaker si .06:5305.05 pecan ead eess Richard Whitaker 
Wigmore ...........0. ese ee John Henry Wigmore 
Wigram 4.555 sskkcl Gen dae 8 Sir James Wigram 
Willatd jo:.5 35. s6saisl. Ged fee's 2088 Bein John Willard 
Willcock .............00 eee John William Willcock 
Williams .............065 Edward Vaughan Williams 
Williams 20. esac eee ogee ee niele ote Joshua Williams 
Williams .................. Robert Griffith Williams 
Wits: 5 is iois seha6 Sa herein Samet John Walpole Willis 
Williston 2.0.0... cc cece ee eee ees Samuel Williston 
Withrow ....... 0... cece Thomas Foster Withrow 
Witthaus .............066 Rudolph August Witthaus 
Woerner ..............:.... John Gabriel Woerner 
WOOP ie hence sige eek rssihats “ney Horace Gay Wood 
Woolrych ...,.......4. Humphry William Woolrych 
WOKS V5 pcscacechd e nceasawan John Downey Works 
Wright ....... 0c cece cece eee eee Sir Martin Wright 
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Legal Maxims 


In the first edition of this dictionary, published in 1891, Henry Campbell Black remarked 
that the book contained “a complete collection of legal maxims,” adding: “These have not 
been grouped in one body, but distributed in their proper alphabetical order through the 
book. This is believed to be the more convenient arrangement” (p. iv). Although it might 
indeed have been more convenient for readers who knew the maxims they wanted to look 
up — as 19th-century readers might have been apt to — spreading Latin sentences 
throughout the book is decidedly inconvenient for most dictionary users today. We have 
therefore collected them for ease of reference. A bibliography of works cited appears on page 


Of course, many scholars have long been intolerant of those who use maxims to decide 
cases. As James Fitzjames Stephen, one of the great 19th-century legal scholars, incisively put 
it before Black’s work appeared: 


It seems to me that legal maxims in general are little more than pert headings of 
chapters. They are rather minims than maxims, for they give not a particularly great 
but a particularly small amount of information. As often as not, the exceptions and 
disqualifications to chem are more impo.tant than the so-called rules.' 


Other scholars have been equally derisive.* 


But there is an element of fun in legal maxims: they sometimes express surprising 
insights — and these from ancient writers. Though they will not clinch arguments, they will 
delight many readers who have a historical bent. 


"Ab obusu ad usum non valet consequentia. A conclusion 


about the use of a thing from its abuse is invalid. 


Ab assuetis non fit injuria, No injury is done by things 
long acquiesced in. 

Abbreviationum ille numerus et sensus accipiendus est 
ut concessio non sit inanis. Such number and sense is 


to be given to abbreviations that the grant may not 
be void. 


Absentem aceipere debemus eum qui non est eo loco in 
0 petitur. We must consider a person absent who 
is not in that place in which he is sought. 


Absentia ejus qui licae causa abest neque ei neque 
alii damnosa esse . The absence of a person who 
is abroad in service to the state ought to be prejudi- 
cial neither to that person nor to another. Dig. 
50.17.140. 


Absoluta sententia expositore non indiget. A simple 
proposition needs no expositor. 

Abundans cautela non nocet. Abundant caution does 
no harm. 


Accessorium non ducit, sed sequitur, suum principale. 
An accessory does not lead, but follows, its principal. 


1. 2 James Fitzjames Stephen, History of the Criminal Law of England 94 n.1 (1 
2. Fars collesioa of critical pea icet A ie Garner, A fi ik a Modern Lope! 


— BAG. 
Accessurium non trahit princip ipale. The accessory does 
not carry the principal with it. 


Accessorius sequitur naturam sui ent ua An acces- 
sory follows the nature of his principal. 


' Accipere quid ut justitiam facias non est tam acci ere 


— extorquere. To accept anything as a reward for 
joing justice is rather extorting than accepting. 
Accusare nemo debet se, nisi coram Deo. No one is. 
obliged to accuse himself, except before God. 
Accusator post rationabile tempus non est audiendus, 
nisi se bene de omissione excusaverit. A n who 
makes an accusation ‘after a reasonable time has 
passed is not to be heard unless the person makes a 


_ Satisfactory excuse for the omission. + 


A communi observantia non est recedendum. Common 
observance (or usage) is not to be departed from. 


A communi observantia non est recedendum et minime 
mutandae sunt quae certam int ionem habent. 
Common observance is not to be departed from, and 
things that have certain meaning are to be changed 
as little as possible. 


Acta exteriora indicant interiora secreta. Outward acts 
indicate the thoughts hidden within. 


883). 
Visage 552 (2d ed. 1995). 
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Legal Maxims 


Acta in uno judicio non probant in alio nist inter 
easdem personas. Things done in one action cannot 
be taken as evidence in another, unless it is between 
the same parties. 


Actio non datur non damnificato. An action is not 
given to one who is not injured. 


Actio non facit reum, nisi mens sit rea. An act does not 
make a person guilty unless the mind is guilty. © 
ri ag Actus non reum (q.v.). (Cases: Criminal Law 
@20. CJ.S. Criminal Law §§ 31-33, 35-39; Negli- 
gence § 913.) 

Actionum genera maxime sunt servanda. The kinds of 
actions are especially to be preserved. 


Actio personalis moritur cum persona. A personal ac- 
tion dies with the person. [Cases: Abatement and 
Revival rere c S. Abatement o Revival 
§§ 180-142, 146, 148, 151-154; Right of Privacy and 
Publicity § 42.) 

Actio quaclibet it sua via. Every action proceeds in its 
own course. 

Actore non probante, reus absolvitur. If the plaintiff 
does not prove his case, the defendant is acquitted. 


‘Actori incumbit onus probandi. The burden of proof 
rests on the plaintiff. 


Actor qui contra regulam quid adduxit non est audien- 
dus. A pleader ought nor | to be heard who advances 
a proposition contrary to the rule (of law). 

Actor sequitur forum rei. The plaintiff follows ‘the 
forum of the defendant. . 


Actus curiae neminem gravabit. An act of the court will 
prejudice no one. . 


Actus Dei nemini facit injuriam. An act of God does 
wrong to no one. ® That is, nu one is responsible in 
damages for inevitable accidents. 


Actus Dei nemini nocet. An act of God does wrong to 
no one. 

Actus inceptus cujus perfectio ex voluntate parti- 
um revocari potest; si autem pendet ex voluntate 
tertiae personae, vel ex con revocari non 
test. An act already begun whose completion de- 
pends on the will of the parties may be recalled; but 
if it depends on consent of a third person or on a 
contingency, it cannot be recalled. 

Actus judiciarius coram non judice irritus habetur; de 
ministerial autem a quocungue provenit ratum esto. 
A judicial act before one not.a judge (or without 
jurisdiction) is void; as to a ministerial act, from 
whomsoever it proceeds, let it be valid. 

Actus legis nemini est damnosus. An act of the law 
prejudices no one. 

Actus legis nemini facit injuriam. An act of the law 
does no one wrong. 

Actus legitimi non recipiunt modum. Acts required by 
law admit of no qualification. 

Actus me invito factus non est meus actus. An act done 
(by me) against my will is not my act. 


Actus non facit reum nisi mens sit rea. An act does not 
make a person guilty unless the mind is guilty; an 
act does not make the doer criminal unless his mind 
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is criminal. © Coke gives the maxim in a slightly 
different form: Actus non reum facit nisi mens sit rea. 3 
Co. Inst. 54; 107. 


Actus repugnans non potest in esse produci. A repug- 
nant act cannot be brought into being (that is, can- 
not be made effectual). 


Actus servi, in iis quibus opera ejus communiter adhibi- 
ta est, actus domini habetur. The act of a servant in 
those things in which he is usually employed is 
considered the act of his master. 

Additio probat minoritatem. An addition proves inferi- 
ority. © That is, if it be said that a person has a fee 
tail, it is less than if the person has the fee. 


Ad ea quae frequentius accidunt jura adaptantur. The 
laws are adapted to those cases that occur more 
frequently. 

A digniori fiert debet denominatio et resui:tio. The 
denomination and explanation ought-to be derived 
from the more worthy. 


Adjuvari quippe nos, non decipi, beneficio oportet. 
Surely we ought to be helped by a benefit, not be 
entrapped by it. 

Ad officium justiciariorum spectat unicuique coram eis 

nti justitiam exhibere. It is the duty of justices 
i administer justice to everyone pleading before 
em. 


Ad proximum antecedens fiat relatio, nisi impediatur 
sententia. A relative is .o be referred to the nearest 
antecedent, unless prevented by the sense. 


Ad quaestiones facti non respondent judices; ad quaes- 
tiones legis non respondent juratores. Judges do not 
answer questions of fact; jurors do not answer ques- 
tions of law. 


Ad quaestiones legis judices, et non juratores, respon- 
eee Judges, and not jurors, answer questions of 
aw. 


Ad recte docendum oportet primum inquirere nomina, 
quia rerum cognitio a nominibus rerum In 
order rightly to comprehend a thing, it is necessary 
first to inquire into the names, for a right knowledge 
of things depends on their names. : 

Ad reges enim potestas omnium pertinet; ad singulos, 
proprietas. Kings have (political power over all 
things, while individuals own them. __. 

Adversus extraneos vitiosa possessio prodesse solet. Pos- 
session though faulty is usually sufficient against 

_ outsiders. @ Prior possession is a good title of owner- 
ship against all who cannot show a better. 


Ad vim majcrem vel ad casus fortuitos non tenetur quis, 
nisi sua culpa intervenerit. No one is held to answer 
for the effects of superior force or accidents, unless 
his own fault has contributed. 


Aedificare in tuo te hg solo non licet quod alteri 
noceat. It is not lawful to build on one’s own land 
what may be injurious to another. 


Aedificatum solo solo cedit. What is built on the land 
goes with the land. 


Aedificia solo cedunt. Buildings go with the land. 
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Aequior est dispositio legis quam hominis. The law's 
isposition is more impartial than man's. 


Aequitas agit in personam. Equity acts on the person. 


Aequitas est correctio legis generaliter laiae qua parte 
deficit. Equity is the correction of some part of the 
law where by reason of its generality it is defective. 

Aequitas est perfecta quaedam ratio quae jus scriptum 
interpretatur et emendat; nulla scriptura comprehen- 
sa, sed sola ratione consistens. a al is a sort of 
ae reason that interprets and amends, written 


w; comprehended in no written text, but consisting” 


of reason alone. : 

Aequitas est quasi equalitas. Equity is as it were equali- 
ty. rina. 

Aequitas ignorantiae opitulatur, oscitantiae non item. 
Equity assists ignorance but not complacency (or 
carelessness). 

Aequitas non facit jus, sed juri auxiliatur. Equity does 
not create‘a right, but aids the right. 

Aequitas nunquam contravenit leges. Equity never con- 
travenes the laws. 

Aequitas sequitur legem, Equity follows the law. [Cases: 
Equity 62. C.J.S. Equity § 118.] 

Aequitas supervacua odit. Equity abhors superfluous 
things. 

Aequum et bonum est lex legum. What is equitable and 
good is the law of laws. 


Aestimatio praeteriti delicti ex postremo facto nunquam 
crescit. The assessment of a past offense never in- 
creases from a subsequent fact. 

Affectio tua nomen i it operi tuo. Your motive 
gives a name to your act. 

Affectus punitur licet non sequatur effectus. The inten- 
tion is punished even if the object is not achieved. 

Affinis dicitur, cum duae co » inter se divisae, 

- per nuptias copulantur, et altera ad alterius fines 
accidit, Persons are said to.be bound by aflinity 
when two families, divided from one another, are 
united by marriage, and each approaches the bor- 
ders of the other. 

Affinis mei affinis non est mihi. affinis. A person 
connected by marriage to:someone connected by 
marriage to me is no connection of mine. 

Affirmanti, non neganti, incumbit tio. The proof 
is incumbent on the one who affirms, not on the one 
who denies. 


Affirmantis est probare. The person who affirms must 
prove. 

Agentes et consentientes 
and consenting parties wi 
punishment. 

A jure suo cadunt. They fall from their right. @ That is, 
they lose their right. eS . 


A justitia’ (quasi a quodam fonte) omnia jura emanant. 
From . justice (as. from a fountain) 


plectentur. Acting 
be liable to the same 


rights flow. 


Aliena negotia exacto officio geruntur. The business of 
another is conducted with scrupulous attention. 


Legal Maxims 


Alienatio licet prohibeatur, consensu tamen omnium in 
quorum favorem prohibita est potest fieri; et quilibet 
potest renunciare juri pro se introducto. Even if alien- 
ation is prohibited, it may yet take place by the 
consent of all in whose favor it is prohibited; it is in 
the power of anyone to renounce a right introd uced 
for his own benefit. 


Alienatio rei praefertur juri accrescendi. Alienation of 
property. is favored over the right to accumulate. 


A Vimpossible nul n’est tenu. No one is bound to do 
what is impossible. 

Aliquid conceditur ne injuria remaneat impunita quod 

fas non co} r. sgoneliorrs. hs conceded that 

otherwise would not be conceded, so that a wrong 
not remain unpunished. eee 

Aliquis non debet esse judex in propria causa, quia non 
potest esse judex et pars. A person ought not to be 
judge in his own cause, because he cannot act both 
as judge and party. 

Aliud est celare, aliud tacere. To conceal is one thing, 
to be silent another. 


Aliud est distinctio, aliud separatio. Distinction is one 
thing, separation another. 


Aliud est , Gliud esse in possessione. It is one 
thing to possess, another to be in possession. 


Aliud est vendere, aliud vendenti consentire. To sell is 
one thing, to give consent to the seller another. 


Allegans contraria non est audiendus. A person making 
contradictory allegations is not to be heard. 


Allegans suam turpitudinem non est audiendus. A per- 
son alleging his own wrong is not to be heard. 
Cea Contracts @°138. CJ.S. Contracts §§ 280, 

3) 

Allegari non debuit quod 
not relevant if prov 
leged. 


Allegatio contra factum non est admittenda. An allega- 
tion contrary to the deed (or fact) is not admissible. _ 

Alterius circumventio alii non praebet,actionem. A de- 
ception practiced on one person. does not give a 
cause of action to another. ee 

Alternativa petitio non est audienda. An alternative 
petition is not to be heard. 

Ambigua responsio contra proferentem est accipienda. 
An ambiguous answer is to be taken against the 
party who offers it. 


Ambiguis casibus semper praesumitur pro rege. In 
doubtful cases the presumption is always in favor of 
the king. 

Ambiguitas contra stipulatorem est. A dubious expres- 
sion is construed against the party using it. [Cases: 
Contracts 155. C.J.S. Contracts § 337.] 


Ambiguitas verborum latens verificatione suppleter; 
nam quod ex facto oritur ambiguum vu tione 
factt tollitur. A latent ambiguity in wording is re- 
solved’ by evidence; for whatever ambiguity arises 
from an extrinsic fact is resolved by extrinsic evi- 
dence: 


batum non relevat. What is. 
ought not to have been al- 


Legal Maxims 


Ambiguitas verborum patens sulla verificatione excludi- 
tur. A patent ‘ambiguity is not removed by extrinsic 
evidence (or is never helped by averment). 

Ambiguum placitum ri debet contra proferen- 
tem. An sos riage aby to be interpreted 
against the party pleading it. 

Ambulatoria est voluntas ad vitae supre- 
mum exitum. The will of a decedent is ambulatory 
(that is, can be altered) until the last moment of life. 

-Ancupia verborum sunt judice indigna. Quibbling over 
words is unworthy of a judge. 

Angliae jura in omni casu Hbertati dant favorem. The 
laws of England are favorable in every case to liber- 
ty. 

Animus ad se omne, jus ducit..The mind brings every 
right unto itself,;@ Often explained: It is to the 
intention that law applies. [Cases: Deeds 493. 
C.J.S. Deeds $974.) ; 

Animus hominis est anima scripti. The intention of the 
person is the soul of the instrument. 


Anniculus trecentesimo sexagesimo-quinto die dicitur, 
. incipiente plane non exacto die, quia annum civiliter 


non ad momenta temporum sed ad dies numeramur. 
We call a child a year old on the 365th day, when 
the day is clearl n but not ended, because we 


calculate the civil year not by moments, but by days. 

Annua nec debitum judex non separat ipse. Even the 
judge apportions neither annuities nor debt. 

Annus est mora motus quo suum olvat 
cireulum. A year is the duration ‘of the ‘motion by 
which a planet revolves through its orbit. 

Annus inceptus completo habetur. A year n is 
held as completed. @ This maxim is said whe of 
limited application. 

A non posse ad non esse itur arguinentum neces- 
sarie negative, licet non affirmative. From impossibil- 
ity to nonexistence the inference follows necessarily 
in the negative, though not in the affirmative. 

Apices juris non sunt jura. Legal niceties are not law. 


A piratis aut latronibus capti bert permanent. Those 
captured by pirates.or tien remain free. 

A piratis et latronibus capta dominium non mutant, 
Things captured by pirates or robbers do not change 
their ownership. 

Applicatio est vita regulae. The application is the life 
of a rule. 


Aqua cedit solo. The water gues with the ground. @ A 
grant of the land includes the water on it. 


Aqua currit et debet currere ut currere solebat. Water 


runs and ought to run as it is wont to run. [Cases: 
Waters and Water Courses 51. CJS. Waters 
§§ 12, 18-19.] 


Arbitramentum aequum tribuit cuique suum. A just 
arbitration renders to each his own. 


Arbitrium est judicium. An award is a judgment. 


Arbor dum crescit; lignum dum crescere nequit. It is a 
tree while it is growing; wood when it cannot grow. 
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A rescriptis valet argumentum. An“argumehtsfrom 
rescripts (Le., original writs in the register) is-valid. 

Argumentum ab auctoritate est fortissimum in lege. An 
argument drawn from authority is the: strotigest in 
law. 

Argumentum ab impossibili plurimum valet in lege. An 
argument deduced from an impossibility has the 
greatest validity in law. ; 

Argumentum ab inconvententi plurimum valet in lege. 
An argument drawn from what is unsuitable (or 
improper) has the greatest validity in law. Co. Litt. 
66a. 


Argumentum a communiter accidentibus in jure fre- 
quens est. An argument from things commonly hap- 
pening is frequent in law.- aa a 

Argumentum a divisione of foreseen Is jure. An 
argument based on a subdivision of the subject is 
most powerful inlaw. =~ ee ee 

Argumentum a majori ad minus negative non valet; 
valet e converso. An argument from the greater to 
the lesser is of no torce in the negative; conversely 
{in the affirmative) it is valid. é 

Argumentum a simi valet in lege. An argument by 
analogy (from a similar case) has force in law. 

Arma in armatos sumere jura sinunt. The laws permit 
taking up arms against the armed. ; 
Assignatus utitur jure auctoris. An assignee is clothed 

with the rights of the principal. . 

A summo remedio ad inferiorem actionem non habetur 
regressus neque auxilium. From the highest remedy 
to an inferior action there is no recourse or assis- 
tance. 


Auctoritates philosophorum, medicorum et arum 
sunt in causts ’ et tenendae. The authorita- 
tive opinions of philosophers, physicians, and poets 
are to be adduced and pegirded in causes. 

Audi alteram partem. Hear the other side. @ No one 
should be condemned unheard. 


A verbis legis non est recedendum. From the words of 
the law there is to be no departure. 


ne ' 


. Baratriam committit qui propter pecuniam justitiam 


baractat. A person is guilty of barratry who sells 
justice for money. ae é 

Bastardus non potest habere haeredem nisi de corpore 
suo legitime m. A bastard cannot. have an 
heir unless it be one lawfully begotten of his own 
body. 


| Bastardus nullius est filius, aut filius populi. A bastard 


is nobody's son, or the son of the people. 


Bello pacta cedunt reipublicae. In war contracts give 
way to the state. 


Benedicta est itio quando res redimitur a destruc- 
tione. Blessed is the exposition when a thing is saved 
from destruction. : 


Beneficium invito non datur. A privilege or benefit is 
not granted against a person's will. 
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Beneficium non datum nisi pore officium. A remu- 
neration is not given, unless on account of a duty 
performed. 


Beneficium non datur nisi officii causa. A benefice is 
not granted except on account or in consideration of 
duty. 

Beneficium principis debet esse mansurum. The bene- 
faction of a prince ought to be be lasting. 


Benigne faciendae sunt interpretationes chartarum, ut 
res magis valeat quam pereat; et quaelibet concessio 
ortissime contra est. Deeds 
should be subject to liberal interpretation, so that 
the matter may take effect rather than fail; and every 
grant is to be*taken most strongly against the grant- 
or. wat" es 

Benigne faciendae sunt interpretationes propter simpli- 
citatem laicorum, ut res magis valeat quam pereat; et 
verba intentioni, non e contra, debent inservire. Con- 
structions (of written instruments) are to be made 
liberally, for the simplicity of laymen, in order that 
the matter may have effect rather than fail (or 
become void); and words must be subject to the 
intention, not the intention to the words. 


ior sententia in verbis generalibus seu dubtis est 
ferenda. The more favorable construction is to be 
preferred in general or doubtful expressions. 


Benignius leges i sunt quo voluntas earum 
conservetur. Laws are to be more liberally interpret- 
ed so that their intent may be preserved. 


Bigamus seu us, ete., est qui diversis temporibus 
sprctae seu tres ores habuit. A bigamus 
or trigamus, etc., is one who has had two or more 
wives in succession, each at a different time. 3 Co. 
Inst. 88. 

Bis dat qui cito dat. He pays twice who pays promptly. 

Bis idem exigi bona fides non patitur, et in satisfactio- 
nibus non permittitur amplius fieri quam semel fac- 
tum est. Good faith does not allow the same thing to 
be exacted twice; and in satisfying claims, it is not 

; permitted ‘that more should be done after satisfac- 

"*’ tion has once been rendered. : 

fidei non congruit'de apicibus juris disputare. It 
is incompatible with faith os tar on ie 
extreme subtleties of the law. : 

Bonae fidei possessor in id tantum quod ad se pervene- 
rit tenetur. A r in good faith is liable only for 
that which he himself has obtained (literally, what 
has come to him). 2 Co. Inst. 285. 


Bona fide possessor facit fructus consu suos. A 
possessor in good faith is entitled to the fruits (or 
produce) that he consumes. 

Bona fides exigit ut quod convenit fiat. Good faith 
demands that what is agreed on shall be done. 

Bonc fides non patitur ut bis idem exigatur. Good faith 
does not allow payment to be exacted twice for the 
same thing. : 

Boni judicis est ampliare jurisdictionem (or justitian). 
It is the- role of a good judge to enlarge (or use 
liberally) his jurisdiction (or remedial authority). 
[Cases: Courts €=200.5.] 


Legal Maxims 


Boni judicis est ampliare justitiam. It is the role of a 
good judge to enlarge or extend justice. ;. 


Boni judicis est causas litium dirimere. It is the role of 
a good judge to remove causes of litigation. 


Boni judicis est judicium sine dilatione mandare execu- 
tioni. It is the role of a good judge to render 
judgment for execution without delay. 


Boni judicis est lites dirimere, ne lis ex lite oriatur. lt is 
the role of a good judge to dispose of litigations so 
that one suit should not grow from another. 5 Coke 
$la. 


Bonum defendentis ex integra causa;.malum ex quolibet 
defectu. A good outcome for-the defendant comes 
from a sound case; a bad outoomé:from some defect. — 


Bonum necessarium extra terminos necessitatis non est 
bonum. A thing good from necessity is not good 
beyond the limits of the necessity. 


Bonus judex secundum aequum et bonum judicat, et 
mi dopant stricto juri praefert. A good judge de- 
cides according to fairness and the good and prefers 
equity to strict law. 

Breve ita dicitur, quia rem de qua agitur, et intentio- 
nem petentis, paucis verbis breviter enarrat. A writ is 
called a “breve” because it briefly states, in few 
words, the matter in dispute, and the object of the 
party seeking relief. 

Breve judiciale debet sequi suum originale, et accessori- 
um suum principale. A judicial writ ought to follow 
its original, and an accessory its principal. 

Breve judiciale non cadit pro defectu formae. A judicial 
writ does not fail for a defect of form. 


Brevia, tam originalia quam judicialia, patiuntur 
ica nomina. Writs, original as well as judicial, red 
English names. 

Cancellarii angliae dignitas est, ut secundus a rege in 
regno habetur. The dignity of the chancellor of Eng- 
land is (such) that he is considered second in the 
realm from the sovereign. 


Carcer ad homines custodiendos;non ad puniendos, 
dari debet. Imprisonment should be imposed for 
keeping people in confinement, not for punishing 
them (further). Co. Litt. 260a. -- 


Carcer non licii causa sed custodiae constitutus. A 
iar is established not for the sake of punishment, 


ut for detention under guard. 


Casus fortuitus non est sperandus, et nemo tenetur 
divinare. A chance event is not to be expected, and 
no one is bound to foresee it. [Cases: Carriers 
119. CJ.S. Aeronautics and Aerospace § 239; Carri- 
ers § 430.] 

Casus fortuitus non est supponendus. A chance event is 
not to be presumed. 


Casus omissus et oblivioni datus di i communis 
juris itur. A case omitted and forgotten (not 
provided for in statute) is left to the disposal of the 
common law. 

Casus omissus pro omisso habendus est. A case omitted 
is to be held as (intentionally) omitted. 


Legal Maxims 


Catalla juste possessa amitti non possunt. Chattels 
rightly possessed cannot be lost. 

Catalla reputantur inter minima in lege. Chattels are 
consisted in law among things of least conse- 
quencé 

Causa causce est causa causati. The cause of a cause is 
the cause of the effect. 

Causa causantis causa est causati. The cause of the 
thing causing is the cause of the effect. 


Causa ecclesiae publicis aequiparatur; et summa est 
ratio quae pro religione Vaclt The cause of the 


church is oe to public causes; and paramount is 
the reason that acts in favor of religion. 


Causae dotis, vitae, bertatis, fisci sunt inter favorabi- 
kia in lege. Causes of dower, life, liberty, revenue are 
among the things favored inlaw. __ 


Causae ecclesiae publicis causis- aequiparantur. ‘The 
causes of the church are equal to public causes. 


Causa et origo est materia . The cause and 
origin of a matter are the substance of it. @ ‘The law 
regards the original act”: as in the case of a man 

. who attempts suicide in madness, but dies after 
regaining sanity; such is not suicide. 1 Coke 99. 

Causa patet. The reason is obvious. 


Causa proxima non remota r. The immediate 
.and not the remote cause is considered. [Cases: 
Damages ©17; Insurance 2103, 2165. CJ.S. 
Damages § 25; Insurance §§ 910-912.} 


Causa vaga et incerta non est causa rationabilis. A 
vague and uncertain cause is not a reasonable cause. 


Caveat rane Let the buyer beware. (Cases: Sales 
41; Vendor and Pu r 37. CJS. Sales 
8 52; Vendor and Purchaser § 49.) 


Caveat emptor; qui {, re non debuit quod jus ali- 
enum emit. Let the uyer beware; for he ought not 
act in ignorance when he buys what ancther has 
right to. [Cases: Sales 43, 269. C.J.S. Sales §§ 50, 
59, 271.) 


Caveat venditor. Let the seller beware. 
Caveat viator. Let the traveler beware. 
‘- Cavendum est a fragmentis. Beware of fragments. 


Certa debet esse intentio et narratio et certum funda- 
mentum et certa ret deducitur-in judictum. The 
design and narration ought to be certain, the foun- 
dation certain, and the matter certain that is brought 
into court to be tried., 


Certum est quod certum reddi potest. That is certain 
which can be rendered certain. (Cases: Contracts 
€9; Deeds € 38. C.J.S. Contracts § 42; Deeds 
§§ 53-56, 59, 61.] 

Cessante causa, cessat effectus. The cause ceasing, the 
effect ceases. 

Cessante ratione legis cessat et ipsa lex. When the 
reason of the law ceases, the law itself also ceases. 


Cessante statu primitivo, cessat derivativus. When the 
original estate comes to an end, the derivative estate 
is also at an end. 
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Cessa regnare, si non vis judicare. Cease to reign if you 
wish not to adjudicate. 


C'est le crime qui fait ia honte, et non pas véchafaud. it 


is the crime that causes the shame, and not the 


scaffold. 


Cestuy que doit inheriter al pére doit inheriter al fils. 
The person who should have inherited from the 
father should also inherit from the son. 


Chacea est ad communem ee A chase (or hunting 
ground) exists by common law. 


Charta de non ente non valet. A deed of a thing not in 
being is not valid. 

Charta non est sisi vestimentum donationis. A deed is 
nothing else than the vestment (or clothing) of a gift. 

Chartarum super fidem, mortuis testibus, ad patriam de 

- necessitudine recurrendum est. (A dispute) ceeding 
the veracity of deeds, with.che witnesses dead, must 
necessarily be referred to the country (or jury). 


Chirographum apud debitorem tum mitur 
solutum. When the evidence (or voucher) is found in 
oo possession, the debt is presumed to be 
paid. 

Chirogruphum non extans praesumitur solutum. When 
the evidence of a debt is not in existence, it is 
presumed to have been discharged. 


Circuitus est evitandus. Circuity (roundabout proceed- 
ing) is to be avoided. 


Circuitus est evitandus; et boni judicis est lites dirimere, 
ne lis ex lite oriatur. Circuity is to be avoided; and it 
is the role of a good judge to determine (or abpete 
of) ae so that one lawsuit may not arise trom 
another. 


cae est de juri naturali. A summons is by natural 

right. 

Citationes non concedantur priusquam imatur su- 
per qua re fiert debet citatio. Citations should not be 
granted before it is stated about what matter the 
Citation is to be made. 

Clam delinquens magis punitur quam palam. A person 
who does wrong secretly is punished more severely 
than one who acts openly.:8 Coke 127. 

Clam factum id videtur esse, quod quisque, quum con- 
‘troversiam haberet, habiturumve se. putaret, fecit. 
That is considered done secretly which someone did 
di he had a legal dispute or thought he would 

ave one. 


Clausulae inconsuetae semper inducunt suspicionem. 
Unusual clauses always arouse suspicion. 


Clausula generalis de residuo non ea complectitur quae 
non ejusdem sint generis cum tis quae specialim dicta 
fuerant. A general clause of remainder does not 
embrace those things that are not of the same kind 
as those that had been specially mentioned. 


Clausula generalis non refertur ad expressa. A general 
clause does not refer to things expressly mentioned. 


Clausula quae abrogationem excludit ab initio non val- 
et. A clause that precludes abrogation is invalid from 
the beginning. 
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Clausula vel dispositio inutilis per praesumptionem re- 
motam vel causam ex post facto non fulcttur. A useless 
clause or disposition is not supported by a remote 
presumption or by a cause arising afterwards. @ A 
useless clause or disposition is one that expresses no 
more than the law by intendment would have sup- 
plied; it is not supported by a remote presumption 
or foreign intendment of some purpose, in regard 
whereof it might be material, or by a cause arising 
afterwards that may induce an operation of those 
idle words. 


Clerici non ponentur in 5 Geir The clergy should not 
be placed in temporal offices. 


Cogitationis..poenam nemo: meretur. No one deserves 
punishment.for his thoughts. 


Cogitationis poetiam nemo patitur. No one is punished 
et his hocghts, ve 

Cognomen majorum est ex sanguine tractum, hoc in- 
trinsecum est; a, extrinsecum ab eventu. The 
cognomen is derived from the blood of ancestors 
and is intrinsic; an agnomen (or honorary title) 
arises from an event, and is extrinsic. 

Cohaeredes sunt quasi unum corpus aut una persona 
censentur, Ee unitatem juris quod habent. Co- 
heirs are deemed as one body, or one person, on 
account of the unity of right that they possess. 


Cohaeredes una persona censentur, p unitatem 
juris quod habent. Coheirs are deemed as one per- 
son, on account of the unity of right that they 
possess. 


ium est societas plurium corporum simul habitan- 
tum. A college is a society of several people dwelling 
together. 


Commenda est facultas recipiendi et. retinendi benefici- 
um contra jus 1m & St: potestate. A com- 
mendam is the power of receiving and retaining a 
benefice contrary to positive law, by supreme au- 
thority. 

Commercium jure gentium commune esse debet et non in 
monopolium et privatum paucorum quaestum conver- 

:. tendum. Commerce, by the law of nations, ought to 
* be common ‘and not converted into a monopoly and 
the private gain of a few: 

Commodum ex injuria sua/ non habere debet. (The 
wrongdoer) should not derive any benefit from his 
own wrong. 

Communis error facit jus. A common error (one often 
repeated) makes law. Z 


Communis error non facit jus. A common error does 
not make law. @ This maxim expresses a view direct- 
ly contradictory to the view of the immediately pre- 
ceding maxim. Both are attested in legal litcvature. 

Compendia sunt dispendia. Abridgments are hin- 
drances. Shortcuts or time-saving measures are often 
a loss. ® Coke continues, Melius est petere fontes. Co. 
Litt. 305b. 


Compromissarii sunt judices. Arbitrators are judges. 


Compromissum ad similitudinem judiciorum redigitur. 
A compromise is brought into affinity with judg- 
ments. 


Legal Maxims 


Conatus quid sit non definitur in jure. What an at- 
tempt is, is not defined in law. 


Concessio regem fieri debet de certitudine. A grant 
by the king ought to be made of a certainty. @ Coke 
explains, “If the king grants to me that 1 shall not be 
sheriff, without ie: of what county, it is void for 
uncertainty." 9 Coke 46b. 


Concessio versus coucedentem latam int tationem 
habere debet. A grant ought to have a liberal inter- 
pretation against the grantor. — 

Concordare le, bus est optimus interpretandi mo- 
dus. To ie agree with laws is the ben mode 
of interpreting them.-. 

Concordia parvae res crescunt eXopulentia lites.. Small 
ae increase by concord andslitigations by opu- 
lence. a ea 

Conditio beneficialis, quae statum construit, benigne 
secundum verborum intentionem est i anda; 
odiosa autem quae statum destruit stricte, secundum 
verborum . A beneficial con- 
dition that creates an estate ought to be construed 
favorably, according to the intention of the words; 
but a condition that destroys an estate is odious and 
ought to be construed according to the strict sense of 
the words. 

Conditio dicitur cum quid in casum incertum qui potest 
tendere ad esse aut non esse confertur. It is called a 
condition when something is given for an uncertain 
event that may or may not come into existence. 


Conditio illicita habetur pro non adjecta. An unlawful 
condition is considered unconnected. 


Ccaditiones quaelibet odiosae; maxime autem contra 
matrimonium et commercium. Any conditions are odi- 
ous, but especially those against matrimony and 
commerce. 

Conditio praecedens adimpleri debet prius quam sequa- . 
tur effectus. A condition precedent ought to be 
fulfilled before the effect can follow. 

Confessio facta in judicio onmi atione major est. A 
confession made in court is of greater effect than ,any 
proof. : rhe * 

Confessus in judicio pro judicato habetur et quodamsmo- 
do .sua sententia oxkane, A péfso wi has con- 
fessed his guilt when arraigned is‘considered to have 
been tried and is, as it were, condemned by his own 
sentence. ° 

Confirmare est id quod prius infirmum fuit simul fir- 
mare. To confirm is to make firm at once what 
before was not firm. 

Confirmare nemo potest priusquam jus ei acciderit. No 
one can confirm before the right accrues to him. 

Confirmatio est nulla ubi donum dens est invali- 
dum. A confirmation is null where the preceding gift 
is invalid. 

Confirmatio omnes supplet defectus, licet id quod actesm 
est ab initio non valuit. Continaton supplies all- 
defects, even if that which has been done was not 
valid at the beginning. 

ss ia usum qui tollit abusum. One confirms a use 
who removes an abuse. 


SEs: 
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Conjunctio mariti et feminae est de jure naturae. The 
union of husband and wife derives from the law of 
nature. 

Conscientia dicitur a con et scio, scire cum Deo. 


Conscience is so called from con and scio, to know, 
as it were, with God. 


Consecratio est periodus electionis; electio est pracam- 
bula consecrationis. Consecration is thc termination 
of election; election is the preamble of consecration. 


Consensus est voluntas plurium ad quos res et, 
simul juncta. Consent is the conjoint will of several 
people to whom the thing belongs. 


Consensus facit Consent makes law. © A contract 
constitutes law between the parties agreeing to be 
bound by it. 


Consensus, non concubitus, facit matrimonium. Con- 
sent, not coition (or sharing a bed), constitutes mar- 
riage. © 

Consensus, non concubitus, facit nuptias vel matrimoni- 
um, et consentire non ante annos nubiles. 
Consent, and not coition (or sharing a bed), consti- 


tutes nuptials or marriage, and persons cannot con- 


sent before marriageable years. 


Consensus tollit errorem. Consent removes an error. @ 
A person cannot object to something he has consent- 
ed to. (Cases: New Trial $10. CJ.S. New Trial 
§ 12.) ; 

Consensus voluntas multorum ad quos res simul 

. Consent is the united will of several interest- 
ed in one subject matter. 

Consentientes et agentes pari poena plectentur. Those 
consenting and those perpetrating will receive the 
same punishment. 

Consentire matrimonio non possunt infra (ante) annos 
nubiles. Persons cannot consent to marriage before 
marriageable years. 

Consequentiae non est consequentia. The consequence 
of a consequence does not exist. 

Consilia multorum quaeruntur (requiruntur) in magnis. 
The advice of many is sought in great affairs. 

Consortio malorum me quoque malum facit. The com- 
pany of wicked men makes me also wicked. 

Constitutiones tempore posteriores sunt his 

ae Ky praecesserunt. Later laws prevail over 
ase that preceded them. 


Constitutum esse eam domum unicuique nostrum debere 
existimari, ubi quisque sedes et tabulas haberet, sua- 
rumque rerum em fecisset. It is a settled 
principle that what ought to be considered the home 
of each of us is where he has his dwelling, keeps his 
records, and has established his business. 


Constructio legis non facit injuriam. ‘The construction 
of the law does not work an injury. 


Consuetudo contra rationem introducta potius usurpa- 
tio quam consuetudo appellari debet. A custom intro- 
duced against reason ought rather to be called a 
usurpation than a custom. 


Consuetudo debet esse certa. Custom ought to be fixed. 


_— 
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Consuetudo debet esse ceria, nam inceria pro nulla 
(nullius) habetur. Custom ought to be fixed, for if 
variable it is held as null (or of no account). 


Consuetudo debet esse certa, nam incerta pro nullis 
habentur. A custom should be certain, for uncertain 
things are held as nothing. © This maxim is some- 
times written Consuetudo debet esse certa, nam incerta 
4 nulla (nullius) habetur (meaning ‘“‘custom should 

certain, for if uncertain it is held as nothing”). 


Consuetudo est altera lex. Custom is another law. 


Consuetudo est optimus interpres legum. Custom is the 
best expounder of the law. 


Consuetudo et communis assuetudo vincit legem non 
scriptar, si sit specialis; et interpretatur 
tam, si-lex sit generalis. Custom and common usage 
overcome the uswritten law if it is special; and 
interpret the written law if the law is general. 


Consuetudo. ex certa causa-rationabili: usitata privat 
communem . Custom observed by reason of a 
miler and reasonable cause supersedes the com- 
mon law. 


Consuetudo, licet sit ma auctoritatis, nunguam ta- 
men praejudicat manifestae veritati. A custom, even 
if wn of great authority, is never prejudicial to plain 
truth. 

Consuetudo loct observanda est. The custom of the 
place is to be observed. 


Consuetudo manerii et loci observanda est. The custom 
of a manor and place is to be observed. _ 

Consuetudo ne aria oriri neque tolli protest. A 
custom can pects arise no1 te abolished by a 
wrong. 


Consuetudo non habitur (trahitur) in consequentiam. 
Custom is not held as (or drawn into) a precedent. 

Consuetudo praescripta et legitima vincit legem. A pre- 
scriptive and lawful custom overrides the ie, 


Consuetudo regni Angliae est lex Angliae. The custom 
of the kingdom of England is the law of England. 


Consuetudo semel bata non potest amplius induci. 
a oe once disallowed cannot again be intro- 
uced. 


Consuetudo tollit communem’legem. Custom takes away 
the common law. 


Consuetudo vincit communeni legem. Custom overrules 
common law. 


Consuetudo volentes ducit; lex nolentes trahit. Custom 

leads the willing; law drags the unwilling. 
Contemporanea expositio est optima et fortissima in 
lege. A contemporaneous exposition is the best and 
most powerful in the law. @ A statute is best ex- 

lained by following the construction put on it by 
Judges who lived at the time it was made, or soon 
after. [Cases: Constitutional Law € 19; Deeds 
111. CJ.S. Constitutional Law § 33; Deeds 
§§ 207-218, 221-222, 231.] 


Contestatio litis eget terminos contradictarios. An issue 
requires terms of contradiction. @ (That is, there can 
be no issue without an affirmative on one side and a 
negative on the other). 
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Contractus est quasi actus contra actum. A contract is, 
as it were, act against act. 


Contractus ex turpi causa vel contra bonos mores nullus 
est. A contract founded on a wrongful consideration 
or against good morals is null. 


Contractus legem ex conventione accipiunt. Contracts 
receive legal validity from the agreement of the 
parties. 

Contra le; ‘acit qui id facit quod lex prohibit; in 
da ae cat Lalets fons gis, poll srt ejus 
circumvenit. A person acts contrary to the law who 
does what the law prohibits; a person acts in fraud of 
the law who, without violating the wording, circum- 
vents the intention. Dig. 1.3.28. 


Contra negantem non est disputandum. There 
is no disputing-against-one who denies first princi- 
ples. ts 

Contra non valentem agere nulla currit praescriptio. 
No prescription runs against a person unable to act 
(or bring an action). Aerial Employee of Actions 
48, 70, 95. CJS. Employer-E ¢ Relationshi 
§ 87; Limitations of Actions §§ 81-o4. 87, 105, ist 
138, 142, 164-165, 167-168, 170-173, 175-176, 183, 
198-205; Physicians, Seyret, and Other Health-Care 
Providers § 108; RICO (Racketeer Influenced and Cor- 
rupt Organizations) § 16.) 

Contraricrum contraria est ratio. The reason of con- 
trary things is contrary. 

Contra veritatem lex nunguam aliquid permittit. The 
law never allows anything contrary to truth. 


Contrectatio rei alienae animo furandi est furtum. 
Touching or taking another's property with an in- 
tention of stealing is theft. 


Conventio omnis ur clausula rebus sic stanti- 
bus. Every contract is to be understood as being 
based on the assumption of things remaining as they 
were (that is, at the time of its conclusion). 

Conventio privaiorum non potest publico juri derogare. 
An agreement of private persons cannot derogate 
from public right. © That is, it cannot prevent the 
application of general rules of law, or render valid 
any contravention of law. 

Conventio vincit legem. The express agreement of the 
parties overrides the law. : 

Convicia si trascaris tua divulgas; spreta exolescunt. If 
you are moved to anger by insults, you spread them 
abroad; if despised, they die out. 

Copulatio verborum indicat acceptationem in eodem 
sensu. Coupling words i apa shows that they 
ought to be understood in the same sense. 

Corporalis injuria non recipit aestimationem de futuro. 
A personal injury does not receive satisfaction from 
proceedings yet in the future. 

Corpus humanum non recipit aestimationem. The per- 
son of a human being can have no price put on it. 

Creditorum appellatione non hi tantum accipiuntur qui 
pecuniam sed omnes quibus ex qualibet 
causa debetur. Under the name of creditors are 
included not only those who have lent money, but 
also all to whom a debt is owed from any cause. 
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Crescente malitia crescere debet et poena. With increase 
of malice, punishment ought also to increase. 


Crimen falsi dicitur, cum quis illicitus, cui non fucrit 
ad hoea data auctoritas, de sigillo regis rapto vel 
invento brevia cartasve consignaverit. It is called 
“crimen falsi” when anyone to whom power has not 
been given for such purposes has illicitly signed writs 
or grants with the king’s seal, either stolen or found. 


Crimen laesae majestatis omnia alia crimtha excedit 
quead poenam. The crime of treason exceeds all 
other crimes in its punishment. 


Crimen omnia ex se nata vitiat. Crime taints every- 
thing that springs from it. - 

Crimen trahit personam. The crime brings with it the 
person. @ t is, the commission of a crime gives 
the courts of the place where. it'is committed juris- 
diction over the person of the offender. 


Crimina morte extinguuntur. Crimes are extinguished 
by death. 


Cuicunque aliquis quid concedit concedere videtur et id 
sine quo res ipsa esse non . One who grants 
something to another ts also that without which 
the thing ted could not exist. © This maxim is 
also sometimes written Cutcunque aliquid conceditur, 
conceditur etiam et id sine quo res ipsa non esse potuit 
(meaning “To whomever anything is ted, that 
also is granted without which the thing itself could 
not exist”). 


Cui jurisdictio data est, ea quoque concessa esse viden- 
tur sine quibus jurisdictio explicari non potest. To 
whom jurisdiction is given, those things also are 
considered to be granted without which the jurisdic- 
tion cannot be exercised. @ That is, the grant of 
jurisdiction implies the grant of all powers necessary 
to its exercise. 

Cui jus est donandi eidem et vendendi et concedendi jus 
est. A person who has a right to give has also a right 
to sell and to grant. 


Cutlibet in arte sua perito est credendum. Credence 
should be given to a person skilléd in his art (that is, 
when speaking of matters connected with that art). 

Cuilibet licet juri pro se introducto.renunctare. Anyone 
may waive or renounce the benefit of a principle or 
rule of law that exists only for his protection. 


Cui Hcet quod majus non debet quod minus est non 
licere. A person who has authority to do the more 
important act ought not to be debarred from doin 
what is of less importance. 


Cut pater est populus non habet ille . That 
spe to whom the people is father has not a 
ther. 


Cuigue in sua arte credendum est. Everyone is to be 
believed in his own area of expertise. [Cases: Evi- 
dence €508. C.J.S. Evidence §§ 599-600, 609-610, 
624-625, 627, 634, 652, 677, 680, 682-684, 
687-688, 729.] 


Cujus est commodum, ejus debet esse incommodum. The 
person who has the advantage should also have the 
disadvantage. 
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Cujus est commodum, ejus est onus. The person who 
has the benefit has also the burden. 

Cujus est dare, ejus est . The person who has 


a right to give has the right of disposition. © That is, 
the bestower of a gift Tas a right to regulate its 
disposal. 

Cujus est divisio, alterius est electio. When one of two 
parties has the division (of an estate), the other has 
the choice (of the shares). @ In partition between 
coparceners, where the division is made by the eld- 
est, the rule in English law is that she shall choose 
her share last. 


Cujus est dominium, ejus est periculum. The risk lies on 
e owner? 


Cujus est instituere, efus est abrogare. Whoever can 
institute can also abrogate. 

Cujus est solum,: est usque.ad coelum. The person 
hs owns the al owns npc the sky. @ One ves 
owns the surface of the ground owns, or has an 
exdusive right to, everything that is on or above it to 
an indefinite height. (Cases: Property 7. C.J.S. 
Property §§ 24-31, 34.] 


_ Cujus est solum, ejus est usque ad coelum et ad inferos. 
Whoever owns the soil owns everything up to the 
sky and down to the depths. [Cases: Property 7; 
Waters and Water Courses 101. CJS. 

8§ 24-31, 34; Waters §§ 193. 195-197, 201-204.) 

Cujus juris (ie., jurisdictionis) est principale, ejusdem 
juris erit accessorium. An accessory matter is subject 
to the same jurisdiction as its principal. 

Cujus per errorem dati repetitio est, ejus consulta dati 

io est. A thing given by mistake can be recov- 
ered; if given purposely, it is a gift. Dig. 50.17.53. 

Cujusque rei potissima pars est principium. The princi- 
pal part of everything is the kei 

Culpa caret qui scit sed prohibere non potest. A person 
is free of blame who knows but cannot prevent. 


Culpae poena par esto. Let the punishment be equal to 


the crime. 

Culpa est immiscere se rei ad se non pertinenti. It is a 
fault-for anyone to meddle in a matter not pertain- 
ing to him. a 

Culpa lata dolo aequiparatur. Gross negligence is 
equivalent to fraud. 

Culpa tenet (teneat) suos auctores. A fault binds (or 
should bind) its own authors. 

Cum actio fuerit mere criminals, institul poterit ab 
initio criminaliter vel civiliter. When an action is 
purely criminal, it can be instituted from the begin- 
ning either criminally or civilly. 

Cum adsunt testimonia rerum, quid opus est verbis? 
When the proofs of facts are present, what need is 
there of words? 


Cum aliquis renunciaverit societati, solvitur societas. 
When any partner has renounced the partnership, 
the partnership is dissolved. 


Cum confitente sponte mitius est a, 
a voluntary confession is to 
leniently. 


um. One making 
e dealt with more 
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Cum de lucro duorum quaeritur melior est causa possi- 
dentis. When there is a question of gain between two 
people, the cause of the possessor is the better. 


Cum duo inter se pugnantia reperiuntur in testamento, 
ultimum ratum est. When two clauses in a will are 
found to be contradictory, the last in order prevails, 


Cum duo jura concurrunt in una persona, aequum est 
ac si essent in duobus. When two rights meet in one 
person, it is the same as if they were in two persons. 


Cum in corpore dissentitur, apparet nullam esse accep- 
tionem. When there is a disagreement in the sub- 
stance, there is clearly no acceptance. 


Cum in testamento ambigue aut etiam scrip- 
tum, est benigne et secundum id quod 
credible est cogitatum credendum est. When an am- 
i ach or even an erroneous expression occurs in a 
ill, it should be construed liberally, and in accor- 
dance with the testator’s'probable meaning. 
Cum legitimae nuptiae factae sunt, beri se- 
ag Children born under a legitimate marriage 
‘ollow the condition of the father. 


Cum par delictum est duorum, semper oneratur petitor, 
et melior habetur causa. Where two par- 
ties are equally at fault, the claimant always is at the 
disadvantage, and the party in possession has the 
better cause. 


Cum quod ago non valet ut ago, valeat quantum valere 

test. When that which I do is of no effect as I do it, 

let it have as much effect as it can (that is, in some 
other way). 


Curatus non habet titulum. A curate has no title (to 
tithes). 

Curia cancellariae officina justitiae. The court of 
chancery is the workshop of justice. 

Curia parliamenti suis propriis legibus subsistit. The 
court of parliament is governed by its own laws. 

Curiosa et captiosa interpretatio in lege r. Ars 
overnice and captious interpretation in the law is 
rejected 

Currit tempus contra desides et sui juris contemptores. 
Time runs against the indolent and those who are 
not mindful of their rights. a 


Cursus curiae est lex curiae. The practice of the court 
is the law of the court. 


Custome serra prise stricte. Custom shall be construed 
Strictly. 

Custos statum haeredis in custedia existentis meliorem, 
non deteriorem, facere potest. A guardian can make 
the estate of an heir living under his guardianship 
better, not worse. 


Damnum sentit dominus. The damage falls on the 
owner. 


Damnum sine injuria esse potest. There can be damage 
without any act of injustice. 


Dans et retinens nihil dat. One who gives and yet 
retains (possession) does not give effectually (literal- 
ly, gives nothing). 
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Da tua dum tua sunt, post mortem tunc tua non sunt. 
Give the things which are yours while they are 
yours; after death they are not yours. 

Datur digniori. It is given to the more worthy. 

Debet esse finis litium. There ought to be a limit to 
litigation. 

Debet aus juri subjacere ubi delinquit. Any offender 
shou . be subject to the law of the place where he 
offends. : 


Debet sua cuique domus esse perfugium tutissimum. 
Every person’s house should be Eis safest refuge. 


Debile fundamentum fallit opus. A weak foundation 
frustrates the-work (built on it). 

Debita sequuntur personam debitoris: Debts follow the 
pe of the debtor. @.That is, debts belong to no 
locality and may be collected wherever the debtor 
can be found. , 

Debitor non praesumitur donare. A debtor is not pre- 
sumed to make a gift. 


Debitorum pactionibus creditorum petitio nec tolli nec 


minui . The creditors’ suit can be neither 
pe or diminished by the contracts of their 
ebtors. 


Debitum et contractus sunt nullius loci. Debt and con- 
tract belong to no particular place. 


Deceptis, non ibus, jura subveniunt. The laws 
help persons who have n deceived, not those 
deceiving. 

Decet (tamen) principem servare leges Sevag ipse serva- 
tus est. It is proper (nonetheless) for the prince to 
preserve the laws by which he himself is preserved. 


Decimae de decimatis solci non debent. Tithes ought 
not to be paid from that which is given for tithes. 


Decimae de jure divino et canonica institutione perti- 
nent ad personam. Tithes belong to the parson by 
divine right and canonical institution. 


Decimae non debent solvi ubi non est annua renovatio, 
et ex annuatis renovantibus simul semel. Tithes ought 
not to be paid where there is not an annual renova- 
tion, and from annual renovations once only. 

Decipi quam fallere est tutius. It is safer to be deceived 
than to deceive. os 

Deereta conciliorum non reges nostros. The de- 
crees of councils do not bind our kings. 


De facto jus oritur. From fact springs law; law arises 
from fact. 


Deficiente uno ine, non potest esse haeres. For 
lack of one blood, he cannot be heir. @ Coke ex- 
plains, “The blood of the father and of the mother 
are but one inheritable blood, and both are neces- 
sary to procreation of an heir.” Coke 41. 

De fide et officio judicis non recipitur quaestic, sed de 
scientia sive sit error juris sive facti. The good faith 
and honesty of purpose of a judge cannot be ques- 
tioned, but his knowledge may be impugned if there 
is an error either of law or of fact. 

De jure decimarum, originem ducens de jure patrona- 
te ture cognitio spectat at legem .€., COM- 
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munem. With regard to the right of tithes, deducing 
its origin from the right of the patron, then the 
cognizance of them belongs to the civil law, i.e., 
common law. 


De jure judices, de facto juratores, respondent. The 
judges answer regarding the law, the jury on the 
facts. 


Delegata potestas non potest delegari. A delegated au- 
thority cannot be de ceed: a delegated power can- 
not itself be delegated. [Cases: Constitutional Law 
63. C.J.S. Constitutional Law § 161.] 

Delegatus non potest delegare. A delegate (or deputy) 
cannot ap it enor a deere cannot himself 
delegate. [Cases: Officers and Public Employees 

-@110; Principal and -Agente@=54. C.J.S. Agency 

.. §§ 257-267;. Architects: §..21; Officers and Public Em- 
ployees §§ 284-245.] ooo 

Deliberandum est diu quod statuendum est semel. What 
is to be resolved once and for all should be long 
deliberated on. 


Delicatus debitor est odiosus in lege. A luxurious debtor 
is hateful in the law. 


Delinguens iram provocatus puniri debet mitius. A 
iongaier provokes by anger ought to be punished 
less severely. 8 Co. Inst. 55. 


De majori et minori non variant jura. Concerning 
greater and lesser, rights do not vary (or justice does 
vary). : 

De minimis non curat lex. The law does not notice or 
concern itself with eedling wenets [Cases: Common 
Law © 9. C.J.S. Common &§ 12, 22-24.) 


De molendino de novo erecto non jacet ‘prohibitio. A 
prohibition does not lie against a newly erected mill. 


De morte hominis nulla est cunctatio longa. When the 
death of a human being is concerned, no delay is 
long. : . 

Denominatio fiert debet a dignioribus. Denomination 
should be made from the more worthy. 


De nomine proprio non est curandum cum in substantia 
non erretur; quia nomina mutabilia sunt; res autem 
immobiles. As to the proper namé, it is not to be 
regarded when there is no error in substance; be- 
oa names are changeable, but-things are immuta- 

e. 

De non apparentibus et non existentibus eadem est 
ratio. The rule is the same respecting things that do 
not appear and things that do not exist. 


De nullo quod est sua natura indivisibile et divisionem 
non patitur nullam partem habebit vidua, sed satisfa- 
ciat ei ad v . A widow shall have no part 
from that which in its own nature is indivisible and is 
not susceptible of division; but let (the heir) satisfy 
her with an equivalent. 


De nullo tenemento, quod tenetur ad terminum, fit 
homagii; fit tamen inde tatis sacramentum. For 
no tenement that is held for a term is there the oath 
of homage, but there is the oath of fealty. 

mitiva. 


Derivativa potestas non potest esse major pri 
Power that is derived cannot be greater than that 
from which it is derived. 
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Derogatur legi cum pars detrahitur; atur legi, 
cum prorsus tollitur. There is derogation from a law 


when part of it is taken away; there is abrogation of 
a law when it is abolished entirely.. - 


justictariorum est a rege; jurisdictio vero 
inaria a lege. The appointment of justices is by 
the king, but their ordinary jurisdiction is by the law. 


Designatio usius est exclusio alterius, et facit 
cessare tacitum. The designation of one is the exclu- 
sion of the other; and what is expressed prevails 
over what is implied. 


De similibus ad similia eadem ratione procedendum est. 
From like things to like things we are to proceed by 
the same rifle. @ That is, we are allowed to argue 
from the analogy of cases. 


De similibus idem est.judicium. Concerning like things 
the judgment is the same. 


Destruere, id quod i structum, et factum fuit, peni- 
tus evertere et diruere. To destroy that which was 
previously built and made is utterly to overturn and 
wreck it; to destroy is to overturn and demolish what 
was built and done before. @ This is a maxim cited 

_ against any type of revolutionary action. 

Deus solus haeredem facere potest, non homo. God 
alone, and not man, can make an heir. 

Dies dominicus non est juridicus. Sunday is not a 
judicial day. [Cases: Sunday $1, 30. C.J.S. Sunday 
§§ 2-8, 68.] 

Dies in 
held as complete. 

Dies incertus pro conditione habetur. An uncertain day 
is considered as a condition. 


Dilationes in lege sunt odéosae. Delays in law are odi- 
ous. 


completo habetur. A day hegun is 


Discretio est discernere per legem quid sit justum. Dis- 
cretion is to discern through law what is just 

Discretio est scire quid sit justum. Discretion 
consists in knowing what is just in law. 

Disparata non debent jungi. Dissimilar things ought 
not to be joined. 

Dispensatio est mali, prohibiti _relaxatio, utili- 
tate seu necessitate pensata; et est de jure domino regi 
concessa, propter impossibilitatem praevidendi de om- 
nibus particularibus. A dispensation is the provident 
relaxation of a malum prohibitum weighed -from 
utility or necessity; and it is conceded by law to the 
king on account of the impossibility of foreknowl- 
edge concerning all particulars. 


Dispensatio est vulnus, quod vulnerat jus commune. A 
dispensation is a wound, because it wounds a com- 
mon right. 


Disseisinam satis facit qui uti non permittit possesso- 
rem, vel minus conned licet omnino non expellat. A 
person commits disseisin if he does not permit the 
possessor to enjoy, or makes the possessor’s enjoy- 
ment less ‘eal even if the disseisor does not expel 
the possessor altogether. Co. Litt. 331. 


Dissimilium dissimilis est ratio. Of dissimilars the rule 
is dissimilar. 
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Dissimulatione tollitur injuria. Injury is-wiped out by 
reconciliation. 

Distinguenda sunt ; aliud est facere, aliud per- 
ficere. Times must be distinguished; it is one thing 
to do a thing, another to complete it. 

Distinguenda sunt tempora; dis e tempora, et con- 
cordabis leges. Times are to be distinguished; distin- 
guish times, and you will harmonize laws. 

Divinatio, non interpretatio, est quae omnino recedit a 
litera. It is a guess, not interpretation, that altogeth- 
er departs from the letter. 

Divortium dicitur a divertendo, quia vir divertitur ab 
uxore. Divorce is so called from divertendo, because 
a man is diverted from his wife. 

Dolo facit qui od redditurus est. A person acts 
with deceit who seeks what he will have to return. 

Dolo malo pa.tum se non servabit. A pact made with 
evil intent will not be upheld. @ This maxim is 
sometimes written Dolo tum se non servaturum 
(meaning “an agreement induced by fraud will not 
stand”). 

Dolosus versatur in generalibus. A deceiver deals in 

- generalities. 

Dolum ex indiciis perspicuis probari convenit. Fraud 
should be proved by: clear proofs. 


Dolus auctoris non nocet successori. The fraud of a 


predecessor does not prejudice the successor. 


Dolus circuitu non purgatur. Fraud is not purged by 
circuity. 

Dolus est machinatio, cum aliud dissimulat aliud agit. 
Deceit is an artifice, since it pretends one thing and 
does another. 

Dolus et fraus nemini patrocinentur (patrocinari de- 
bent). Deceit and fraud should excuse or benefit no 
one (they themselves require some excuse). 


Dolus et fraus una in eed sanari debent. Deceit and 
fraud feud always be remedied. 


Dolus latet in generalibus. Fraud lurks in generalities. 
© This maxim is also sometimes written Dolus versatur 
tn generalibus (meaning “fraud deals in generalities”). 

Dominium non potest esse in pendenti. The right of 
property cannot be in. abeyance. 

Dominus ca, loco haeredis habetur, -quoties per 
baa vel delictum extinguitur sanguis sui tenentis. 

e@ supreme lord takes the place of the heir, as 
often as the blood of the tenant is extinct through 
deficiency or crime. 


Dominus non maritabit pupillum nisi semel. A lord 
cannot give a ward in marriage but once. 


Dominus rex nullum habere potest parem, multo minus 
superiorem. The king cannot have an equal, much 
less a superior. 


Domus sua cuigue est tutissimum refugium. Everyone's 
house is his safest refuge. 


Domus tutissimum cuique refugium atque receptaculum 
sit, Everyone's house should be his safest refuge and 
shelter. 
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Dona clandestina sunt semper suspiciosa. Clandestine 
gifts are always suspicious. 3 

Donari videtur quod nullo jure cogente conceditur. That 
is considered to be given which is granted when no 
law compels. 

Donatio non praesumitur. A gift is not presumed. 

Donationum alia perfecta, alia incepta et non perfecta; 
ut st donatio lecta fuit et concessa, ac traditio nondum 
fuerit subsecuta. Some gifts are grins others incipi- 
ent and not perfect; for example, if a gift were read 
and agreed to, but delivery had not then followed. 

Donatio perficitur possessione accipientis. A gift is ren- 
dered complete ty the possession of the receiver. 

Donatio principis intelligitur sine praejudicio tertii. A 
gift of fe pre is understood without prejudice to 
a third party.’ SS ds 

Donator nunquam desinit possidere antequam donatari- 
us incipiat possidere. A donor never ceases to have 
possession until the donee obtains possession. 


Dormiunt ali leges, nunguam moriuntur. Laws 
sometimes sleep but never die. 


Dos de dote peti non debet. Dower ought not to be 
sought from dower. 


Dos rationabilis vel legitima est cujuslibet mulieris de 
quocunque tenemento tertia pars ormium terrarum et 
tenementorum, vir suus tenuit in dominio suo ut 
de feodo, etc. Reasonable or legitimate dower belongs 
to every woman of a third part of all the lands and 
tenements of which her husband was seised in his 
demesne, as of fee. etc. 

Doti lex favet; praemium pudoris est, ideo parcatur. 
The favors dower; iets the reward of chastity; 
therefore let it be preserved. 


Do ut des. | give that you may give. 
Do ut fecias. I give that you may do. 


Droit ne done pluis que soit demaunde. The law gives 
no more than is demanded. 

Droit ne poet pas morier. Right cannot die. 

Duas uxores eodem tempore habere non licet. It is not 
lawful to have:two wives at one time. 

Duo non possunt in solido sunam rem possidere. Two 
cannot possess one thing-each in-entirety. 

Duorum in solidum dominium vel sio esse non 
fo Ownership or possession in entirety cannot 

long to two persons. 

Duo sunt instrumenta ad omnes res aut con 
aut impugnandas, ratio et auctoritas. There are two 
instruments for confirming or impugning every- 
thing: reason and authority. 

Duplicationem possibilitatis lex non patitur. The law 

joes not allow a duplication of possibility. 

Eadem causa diversis rationibus coram judicibus eccle- 
siasticis et secularibus ventilatur. The same cause is 
argued on different principles before ecclesiastical 
and secular judges. 

Eadem est ratio, eadem est lex. (If) the reason is the 
same, the law is the same. 


Legal Maxims 


Eadem mens praesumitur regis quae est juris et quae 
esse debet, praesertim in dubiis. The mind of the 
sovereign is presumed to be the same as that of the 
law, and the same as what it ought to be, especially 
in ambiguous matters. 

Ea est accipienda i 
interpretation is to 
fault. 

Ea quae commendandi causa in venditionibus dicuntur, 
si palam appareant venditorem non obligant. Those 
things that, by way of commendation, are stated at 
sales, if they are openly apparent, do not bind the ° 
seller. 


Ea quae dari impossibilia sunt;vel quae in rerum 
natura non sunt, pro non adjectis habentur. Those 
things that cannot be given, -or:that are not in the 
nature of things, are considered as not added (as no © 
part of the agreement). 


tatio quae vitio caret. That 
received that is free from 


Ea quae in curia nostra rite acta sunt debitae execu- 
tioni demandari debent. Those things that are prop- 
erly transacted in our court ought to be committed 
to a due execution. 


Ea quae raro accidunt non temere in agendis negotiis 
computantur. Those things that rarely happen are 
not to be taken into account in the transaction. of 
business, without sufficient reason. 


Ecclesia ecclesiae decima solvere non debet. A church 
should not pay tithes to a church. 


Ecclesia est domus mansionalis omnipotentis Dei. The 
church is the mansionhouse of the omnipotent God. 

Ecclesia est infra aetatem et in custodia domini regis, 
qui tenetur jura et haereditates ejusdem manu tenere 
et defendere. The church is underage and in the 
custody of the king, who is bound to uphold and 
defend its rights and inheritances. 

Ecclesia fungitur vice minoris; meliorem conditionen 
suam facere potest, deteriorem nequaquam. The 
church enjoys the privilege of a minor; it can make 
its own condition better but not worse. 

Ecclesia magis favendum est quam persona. The 
church is to be more favored ‘than the parson (or an 
individual). nae 

Ecclesia meliorari non deteriorari potest. A church can 
(lawfully) be improved but not made worse. 


Ecclesia non moritur. The church does nat die. 
Effectus sequitur causam. The effect follows the cause. 


Ei incumbit qui dicit, non qui negat. The 
burden of the proof rests on the person who affirms, 
not the one who denies. (Cases: Evidence @>92. 
C.J.S. Evidence §§ 123, 127.) 

Ei nthil turpe, cui nihil satis. Nothing is immoral to 
the person to whom nothing is enough. 

Eisdem modis dissulvitur obligatio quae nascitur ex 
contractu, vel quibus contrahitur. An obli- 

tion that arises from a contract or quasi-contract is 
issolved in the same ways in which it is contracted. 

Ejus est interpretari cujus est condere. \t is that per- 
son's to interpret whose it is to enact. 


Legal Maxims 


Ejus est nolle, qui potest velle. A person who can will 
(exercise volition) has a right to refuse to will (with- 
hold consent). 


Ejus est non nolle qui potest velle. A person may 
consent tacitly who can consent expressly. 

Ejus est periculum cujus est dominium aut commodum. 
He who has the dominion or advantage has the risk. 

Ejus nulla culpa est cui parere necesse sit. No guilt 
attaches to a person who is compelled to obey. 

Electa una via, non datur recursus ad alteram. When 
one way has been chosen, no recourse is given to 
another. 

Electio est interna libera et spontanea separatio unius 
rei ab alia, sine consistens in animo et 
voluntate. Choice .is an internal, free, and spontane- 
ous separation of one thing from another, without 
compulsion, consisting in intention and will. 

Electiones fiant rite et libere sine. 

Let choices be made in due form and 
any interruption. 

Electio semel facta, et placitum testatum, non patitur 
regressum. A choice once made, and a plea witnessed 

- (or intent shown), allows no going back. 


Electio semel facta non patitur regressum. An election 
once made cannot be recalled. 

Emptor emit quam minimo potest; venditor vendit quam 
maximo potest. The buyer buys for as little as possi- 
ble; the vendor sells for as much as possible. 

En eschange il covient que les estates soient egales. In 
an exchange it is desirable that the estates be equal. 

Enitia pars semper praeferenda est propter ur 
aetatis. The part of the elder sister is always to be 
preferred on account of the privilege of age. 

Enumeratio infirmat regulam in casibus non enumera- 
tis. Enumeration disaffirms the rule in cases not 
enumerated. 

Enumeratio unius est exclusio alterius. Specification of 
one thing is an exclusion of the other. 

Eodem ligamine quo ligatum est dissolvitur. An obli- 
gation is dissolved by the same bond by which it is 
contracted. 

Eodem modo quo oritur, eodem modo dissolvitur. It is 
discharged in the same way as it is created. 

Eodem modo quo qujd constituitur, dissolvitur. In the 
same way as anything is constituted, it is dissolved 
(or destroyed). 6 Coke 53. 

Eodem modo quo quid constituitur, eodem modo destrui- 
tur. In the same way in which something is constitut- 
ed, it may be destroyed. 


Episcopus alterius oe regis non tenetur 
cremperar: A bishop need not obey any mandate 
save the king's. 


aliqua. 
ly, without 


Equitas sequitur legem. Equity follows the law. 


Errores ad sua principia referre est refellere. To refer 
errors to their origin is to refute them. 


Errores scribentis nocere non debent. The mistakes of 
the scribe (or copyist) ought to do no harm. 
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Error fucatus nuda veritate in multis est probabilior; et 
ramps rationibus vincit veritatem error. Error 
artfully colored is in many instances more probable 
than naked truth; and frequently error conquers 
truth by argumentation. 


Ervor juris nocet. An error of law injures. 


Error nominis n m nocet, si de identitate rei con- 
stat. Mistake in the name never injures if the identi- 
ty of the thing is certain. 

Error qui non resistitur approbatur. An error that is 
not resisted is approved. 


Error scribentis nocere non debet. The error of a scribe 
(or copyist) ought not to injure. 


Erubeseit lex filios castigare parentes. The law blushes 
when children correct their parents. 

Est. aliquid quod non oportet etiam si Heet; quicquid 

vero non licet certe non . There is that which is 
not proper, even though permitted; but whatever is 
not permitted is certainly not proper. 

Est autem jus im et aturm ex naturali- 
bus praeceptis aut gentium aut civilious est collectum; 
et quod in jure scripto jus appellatur, id in lege 
Angliae rectum esse dicitur. Public and private law is 
that which is collected either from natural precepts 
of the (law of) nations or from civil precepts; and 
that which in the civil law is called jus is said in the 
law of England to be right. Co. Lite. 558. 


Est autem vis oe simulans. Violence may also put 
on the mask of law. 


Est boni judicis ampliare jurisdictionem. It is the role 
of a good judge to extend the jurisdiction. 


Est ipsorum legislatorum uam viva vox. The voice 
of the legislators themselves is like a living voice. © 
That is, the provisions of a statute are to be under- 
stood and interpreted as practical rules for real 
circumstances. Coke adds, Rebus et non verbis legem 
imponimus. 10 Coke 101. 


Estoveria sunt ardendi, arandi, construendi et clauden- 
di, Estovers (tenants' rights to material at hand) are 
for burning, plowing, building, and fencing. 


Est quiddam perfectius in rebus licitis. There is some- 
thing more perfect in things that are permitted. 


Eum qui nocentem infamat, non est aequum et bonum 
ob eam rem condemnari; delicta enim nocentium nota 
esse oportet et expedit. It is not just and proper that 
one who speaks ill of a bad person should be con- 
demned on that account; for it is fitting and expedi- 
eo that the -wrongdoings of bad people should be 

own. 


Eventus est qui ex causa sequitur; et dicitur eventus 
quia ex causis evenit, An event is what follows from a 
cause; and is called an event, because it results from 
causes. 


Eventus varios res nova s habet. A novel matter 
always produces various results. 


Ex antecedentibus et consequentibus fit optima interpre- 
tatio. The best interpretation is made from what 
precedes and what follows. [Cases: Wills ¢=470. 

C.J.S. Wills § 867.) 
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Exceptio ejus rei cujus petitur dissolutio nulla est. 
There is no exception based on the very matter for 
which a solution is being sought. 

Exceptio falsi est omnium ultima. The exception for 
falsehood is last of all. 


Exceptio firmat regulam in casibus non exceptis. An 
exception affirms the rule in cases not excepted. 


ser tate firmat re in contrarium. An exception 
a rule to the contrary. 


Exceptio nulla est versus actionem quae tionem 
. There is no exception against an action that 
extinguishes the exception. 

7 m de rebus non . An 
exception .proves a rule. concerning things not ex- 
cepted. .. v 

tio quaé‘firmat legen exponit legem. An exception 
that confirms the law expounds the law. : 
Exceptio quoque regulam declarat. The exception also 
declares the rule. 

io semper ultima ponenda est. An exception is 
always to be put last. : 

Excessus in jure reprobatur. Excess in law is con- 
demned. 

Excessus in re qualibet jure reprobatur communi. Ex- 
cess in anything at all ts condemned by common law. 


Excusat aut extenuat delictum in capitalibus, quod non 

r idem in civilibus. That excuses or extenu- 

ates a wrong in capital causes which does not have 
the same effect in civil suits. 

Ex diuturnitate temporis omnia muntur solenni- 
ter esse acta. From length of time, all things are 
presumed to have been done in due form. 

Ex dolo malo non oritur actio. An action does not arise 
from a fraud. (Cases: Action @4. CJ.S. Actions 
§§ 29-30.] 


Executio est executio juris secundum judicium. Execu- 
tion is the execution of the law according to the 
judgment. 

Executio est finis et fructus legis. Execuuion of the law 
is its end and-fruition. 

Executio legis non habet injuriam. Execution of the law 
cannot work-an injury.“ ; 

illustrant, non restringunt, legem. 
. make the law clearer, and do not restrict it. 
Ex facto jus oritur. The law arises out of the fact. 


Ex frequenti delicto augetur « Punishment in- 
creases with repeated offense. 2 Co. Inst. 479. 


Ex maleficio non oritur contractus. A contract does not 
arise out of an illegal act. 


Ex malis moribus bonae leges natae sunt. Good laws are 
born from evil morals. 


Ex multitudine signorum rv identitas vera. From 
a great number of signs true identity is ascertained. 


Ex nihilo nthil fit. From nothing nothing comes. 


Ex non se venit quod usus comprobavit. Un- 
written law Behe which custom has sanctioned. 


Examples 


Legal Maxims 


Ex nudo pacto non oritur actio. No action arises on a 
contract without a consideration. [Cases: Contracts 
47. C.].S. Contracts §§ 83-84.] 


Ex pacto illicito non oritur actio. From an illicit con- 
tract no action arises. 


sn tea rei publicae ne sua re quis male utatur. It is to 
e advantage of the state that a person should not 
make bad use of his own property. 


Expedit rei publicae ut sit finis litium. It is to the 
advantage of the state that there should be a limit to 
litigation. 

lentia per varios actus legem facit. Experience 
rough various acts’ makes law. 

0 quae ex visceribus causag.nascitur, est aptissi- 
ma et fortissima in lege. An exposition that springs 
from the vitals of a: cause is ‘the fittest and most 
powerful in law. ae 


Ex praecedentibus et consequentibus est optima inter- 
pretatio. The best interpretation takes account of 
what precedes and follows. 


Expressa nocent, non expressa non nocent. Thin ex- 
pressed do harm; things not expressed do ae 
ee non unt quae non expressa proderunt. 
ere is no benefit in expressing what will benefit 
when unexpressed. 


Expressio eorum quae tacite insunt nihil operatur. The 
expression of those things that are tacitly implied is 
of no consequence. 

lo unius est exclusio alterius. The expression of 
one thing is the exclusion of another. ¢@ termed 
Inclusio unius est exclusio jus or enumeratio unius est 
extlusio altertus. (Cases: Contracts €°152; Statutes 
@>195. C.J.S. Contracts §8§ 307, 318-322, 327, 331; 
Statutes § 323.] 

Expressum facit cessare tacitum. Something expressed 
nullifies be is unexpressed. [Cases: Gonstinitionat 
Law $714; Statutes 7195. C.J.S. Constitutional Law 
§§ 23-26; Statutes § 323.] 

Ex procedentibus et consequentibus optima fit interpre- 
tatio. The best geerpretaalon is pen m a 

roceeding and following (i.e., the’ context). [Cases: 
ills 8470. C.J.S. Wills § 867.] ->- 


Exterus non habet terras.‘An alien hdlds no lands. 


: Extincto subjecto, tollitur adjunctumn. When the sibs ‘ 


stance is gone, the adjunct disappears. : ; 
Extortio est crimen quando quis colore officii extorquet 
quod non est de oe eee od cae 
tempus quod est debitum. Extortion is a crime when, 
by color of office, any eat extorts what is not due, 
or more than due, or before the time when it is due. 


Ex tota materia at resolutio. The construction or 
explanation should arise out of the whole subject 
matter. 


Extra legem positus est civiliter mortuus. An outlaw is 
dead as a citizen. 
Extraneus est subditus qui extra terram, i.e., potestam 
, natus est. A foreigner is a subject who is born 
out of the territory — that is, the jurisdiction — of 
the king. 


Legal Maxims 


Extra territorium jus dicenti impune non paretur. One 
who gives a judgment outside his jurisdiction is 
disobeyed with impunity. © There is no punishment 
for disobeying. Dig. 2.1.20. . 

Extra territorium jus dicenti non paretur impune, One 
who gives a judgment outside his jurisdiction is not 
obeyed with impunity. © Anyone who executes such 
a judgment may be punished. 10 Coke 77. 


Extremis probatis ghnpinveria media, Extremes hav- 
ing been proved, intermediate things are presumed. 

Ex turpi causa non oritur actie. No action arises out of 
a wrongful consideration. (Cases: Action 4; Con- 
tracts 138. CJ.S. Actions §§ 29-30; Contracts 
8§ 280, 286.] 

Ex turpl contractu-non oritur actio. No action arises 
from a wrongful:cohtract. —~ 

Facinus quos inguinat aequat. Guilt makes equal those 
whom it stains. _*_ . . 

Facio ut des. 1 do that you may give. 

Facio ut facias. | do that you may do. 


Facta sunt potentiora verbdis. Deeds (or facts) are more 

. powerful than words. 

Facta tenent multa quae fieri prohibeniur. Deeds con- 
tain many things that are prohibited to be done. 

Factum a judice quod ad ejus officium non spectat, non 
raturs est. A judge's act that does not pertain to his 
office is of no force. 

Factum cuique suum, non adversario, nocere debet. 
Anyone’s act should injure himself, not his adver- 
sary. 

Factum infectum fieri nequit. What is done cannot be 
undone. 

Factum negantis nulla probatio. No proof is incumbent 
on a person who denies a fact. 

Factum non dicitur quod non perseverat. That is not 
said to be done which daes not last. 

Factum unius alteri nocere non debet. The deed of one 
should not hurt the other. 


Facturi quod ad justitiam secundum legem, et 
consuetudinem Angliae. (One is bound) to do justice 
according to the law and custom of England. ® This 
was once a part of judicial oaths. 

Facultas 2 non est angustanda. The capabil- 
ity of offering proofs is not to be. narrowed. 

Falsa causa non nocet. A false motive does no injury. © 
Generally, an erroneous motive does not invalidate. 


Falsa demonstratione legatum non perimi. A legacy is 
not destroyed by an incorrect description. @ This 
maxim is sometimes written Falsa demonstratione lega- 
tum non perimitur (same sense). 

Falsa demonstratio non nocet, cum de corpore (persona) 
constat. False description does not injure or vitiate, 
po the thing or person intended has once 

een sufficiently described. @ Mere false description 
does not make an instrument inoperative. [ : 
Deeds 42; Wills 520, 581. C.J.S. Deeds § 60; 
Wills 88 907, 1087.) 
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Falsa grammatica non vitiat chartam. False grammar 
does not vitiate a charter. 

Falsa grammatica non vitiat concessionem. False or bad 
grammar does not vitiate a grant. @ Neither false 
Latin nor false English will make a deed void when 
the intent of the parties plainly appears. 

Falsa orthographia sive falsa grammatica non vitiat 
concessionem. Error in spelling or grammar does not 
vitiate a grant. 

Falsus in uno, falsus in omnibus. False in one thing, 
false in everything. [Cases: Trial €@236(2); Witnesses 
€317. C.J.S. Trial § 640; Witnesses § 570.] 

Fama, fides, et oculus non patiuntur ludum. Reputa- 
tion, plighted faith, and eyesight do not endure 

eceit. . 


Fama, quae suspicionem indtctt, oriri debet apud bonos 


et oon wi fide talevolos et som por sed 
us, guia clamor | it et-defamatio mam stat. i 


port, which induces suspicion, ought to arise from 
good and grave men; not, indeed, from malevolent 
and malicious men, but from cautious and credible 
persons; not only once, but frequently, for clamor 
diminishes, and defamation manitests. 

Fatetur facinus 
fidpee conleses 

Fatuus, apud jurisconsultos nostros, accipitur non 

sea et fatuus dicitur, qui pare prey 

“Fatuous,” among our jurisconsults, is applied to a 
man not of sound mind; one is also called “fatuous” 
who is altogether foolish. 


Fatuus praesumitur qui in proprio nomine errat. A 
person is presumed to be incompetent who makes a 
mistake in his own name (that is, does not know his 
owr. name). 

Favorabilia in lege sunt fiscus, dos, vita, libertas. The 
uy dower, life, and liberty are things favored 
in law. 


Peperee ce te Pave) Gunn corey hale: De- 
fendants are rather to be favored than plaintiffs. 


Favorabitiores sunt executiones aliis sibus qui- 
buscunque. Executions are preferred to all other 
processes whatever. 


Favores ampliandi sunt; .odia restringenda. Favorable 
inclinations are to be enlarged; ailimosities re- 
strained. : os 

Felix qui potuit rerum eausas:Happy is he 
who could apprehend the causes of things. — 

Felonia, ex vi termini, significat quodiibet capitale cri- 
men felleo animo perpetratum. elony, by force of the 
term, signifies any capital crime perpetrated with a 
malicious intent. - 

Felonia implicatur in quolibet proditione. Felony is 
implied in every treason. 

Feodum est quod quis tenet ex quacunque causa, sive sit 
tenementum sive redditus. A fee is what anyone holds 
from whatever cause, whether tenement or rent. 


Feodum simplex quia feodum idem est quod haereditas, 
et simplex idem est quod legituum vel purum; et sic 
feodum simplex idem est quod haereditas legitima vel 


4 judicium jugit. A person who flees 
guile. 
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haereditas pura. “Fee simple” is so called because fee 
is the same as inheritance and simple is the same as 
lawful or pure; and thus fee simple is the same as a 
lawful inheritance or a pure inheritance. 

*Fere secundum promissorem interpretamur. We gener- 
ally interpret in favor of the promisor. 

Festinatio justitiae est noverca infortunii. The hurry- 
ing of justice is the stepmother of misfortune. 

Fiat justitia pereat mundus. Let justice be done 
though the world perish. 

Fiat justitia ruat caelum. Let justice be done though 
the heavens fall. @ The word caelum sometimes ap- 
pears coelum, but the form caelum is considered bet- 
ter Latin. ©... 

Fiat prout fieti:consuevit, “nil temere novandum. Let it 
be done as#it is accustomed: to: be done; let no 
innovation be made rashly. 

Fictio cedit veritati; fictio. juris non est ubi veritas. 
Fiction yields to truth; where the truth appears, 
there is no fiction of law. ; 

Fictio est contra veritatem, sed pro veritate habetur. 
Fiction is contrary to the truth, but it is regarded as 
truth. 

Fictio juris non est ubi veritas. Where truth is, fiction 

_ of law does not exist. 

Fictio legis inique operatur alicut damnum vel inju- 
riam. Fiction of law works unjustly if it works loss or 
injury to anyone. 

Fictio legis neminem laedit. A fiction of law injures no 
one. 

Fides est ob consctentiae alicujus ad intentioxnem 
alterius. Faith is an obligation of conscience of one to 
the will of another. 

Fides servanda est. Faith must be observed. @ An agent 
must not violate the confidence reposed in him or 
her. . 

Fides servanda est; simplicitas juris gentium praeva- 
leat. Faith is to be peers the simplicity of the 
law of nations should prevail. 

Fieri non debet, sed factum valet. It ought not to be 
done, but if done it is valid. : 
Filiatio non potest probari. Filiation cannot be proved. 
@ That is, the husband is presumed to be the father 

of a child born during coverture. 

Filius est nomen naturae, sed haeres nomen juris. “Son” 
is a name of nature, but “heir” a name of law. 

Filius in utero matris est pars viscerum matris. A child 
in the mother’s womb is part of the mother's vitals. 

Finis est amicabilis et finalis concordia ex 
concensu et concordia domini regis vel justiciarum. A 
fine is an amicable settlement and decisive agree- 
ment by consent and agreement of our lord, the 
king, or his justices. 

Finis finem Utibus irsponit. A fine puts an end to 
litigation. 

Finis rei attendendus est. The end of a thing is to be 
attended to. 
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Finis unius diei est principium alterius. The end of 
one day is the beginning of another. 

Firmior et potentior est operatio legis quam dispositio 
hominis. The operation of law is firmer and more 
powerful than the will of man. : 

Flumina et portus publica sunt, ideoqgue jus piscandi 
omnibus commune est. Rivers and ports are public; 
and therefore the right of fishing is common to all. 

Foeminae ub omnibus officiis civilibus vel publicis re- 
motae sunt. Women are excluded from all civil and 
public charges or offices. 


Foeminae non sunt capaces de publicis officiis. Women 


. are not qualified for public offices. 


Forma dat esse. Form gives being. 
oh aes legalis forma essentialis. Legal form is essential 
‘orm. - 


Forma non observata, infertur adnullatio actus. When 
form is not observed, a nullity of the act is inferred. 

Forstellarius est pauperum depressor, et totius commu- 
nitatis et putlicus inimicus. A forestaller is an 
oppressor of the poor, and a public enemy of the. 
whole community and the country. 


Fortior est custodia legis quam hominis. The custody of 
the law is stronger than that of man. 


Fortior et potentior est dispositio legis quam hominis. 
The disposition of the law is stronger and more 
powerful than that of man. 


Fractionem diei non recipit lex. The law does not 
regard a fraction of a day. 


Frater fratri uterino non succedit in haereditate - 
na. A brother shall not succeed a uterine brother in 
the paternal inheritance. 


sia est celare fraudem. \t isa fraud to conceal a 
ud. 


Fraus est odiosa et non praesumenda. Fraud is odious 
and not to be presumed. 


Fraus et dolus nemini patrocinari debent. Fraud and 
deceit should excuse no one. oe 

Fraus et jus nunguam cohabitant.’Fraud and justice 

_ never dwell together. - a 

Fraus latet in generalibus. Fraud lies hidden in gener- 
al expressions. 

Fraus meretur fraudem. Fraud deserves fraud. 

Frequentia actus multum r. The frequency of 


an act has much effect. @ Continual usage establishes 
a right. 

Fructus augent haereditatem. Fruits enhance an inher- 
itance. 

Fructus pendentes pars fundi videntur. Hanging fruits 
are considered part at the parcel of land. — 


Fructus perceptos villae non esse constat. It is a 
that gathered fruits are not a part of the Sem 


Frumenta quae sata sunt solo cedere i r. 
Grain that has been sown is understood to belong to 
the soil. . 
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Frustra agit qui judicium prosequi nequit cum effectu. 
A yah sues in vain who cannot prosecute his 
judgment with effect. 

Frustra est quae nunguam venit in actum. 
Power that never comes to be exercised is useless. 


Frustra r eventus cujus effectus nullus i 
tur. An event is vainly awaited from which no effect 
follows. 


Frustra feruntur leges nisi subditis et obedientibus. 
Laws are made to no purpose except for those who 
are subject and obedient. 


Frustra fit per plura quod potest per pauciora. 


That is done vainly through many measures if it can 
be accomplished through fewer. 


Frustra ausxilium quaerit in legem commiitit. 
Vainly does a person who offends against the law 
seek the help of the law. 


Frustra petis q..cd mox es restiturus. Vainly you seek 
what you are soon to restore. 


Frustra petis quod statim alteri reddere cogeris. Vainly 
you seek what you will immediately be compelled to 
give back to another. 

Frustra probatur quod atum non relevat. It is 
useless to prove what if proved would not aid the 
matter in question. 


Furiosi nulla voluntas est. An insane person has no 
will 


Furiosus absentis loco est. An insane person is consid- 
ered as absent. — 


Furiosus nullum negotium contrahere (gerere) potest 
(quia non intelligit quod agit). An insane person 
cannot make a contract (because he does not under- 
stand what he is doing). 


Furiosus solo furore punitur. An insane person is pun- 
ished by insanity alone. 
Furiosus stipulari non potest nec aliquod negotium 
ere, qui non intelligit quid agit. An insane person 
who knows not what he does cannot make a bargain 
or transact any business. 


Furor contrahi matrimonium non sinit, quia consensu 
opus est. Insanity prevents voit from being con- 
tracted, because consent is needed. 


Furtum est contrectatio rei alienae fraudulenta, cum 
animo furandi, invito illo domino cujus res illa fuerat. 
Theft is the fraudulent handling of another's prop- 
erty, with an intention of stealing, against the will of 
the proprietor, whose property it had been. 

Furtum non est ubi initium habet detentionis per domi- 
nium rei, There is not theft where the holder has a 
beginning of detention holding the object) 
through ownership of the thing. 


Generale dictum generaliter est interpretandum. A gen- 
eral expression is to be-construed generally. 

Generale dictum generaliter est interpretandum: gener- 
alia verba sunt generaliter intelligenda. A general 
statement is to be construed generally: general 
words are to be understood generally. 

Generale nihil certi implicat. A general expression 
implies nothing certain. 
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Generale tantum valet in generalibus quantum si 
lare in . What is general has as much validity 
among things general as what is particular does 
among things particular. 

GeneraHa praecedunt, speciaHa sequuntur. Things gen- 
eral precede; things special follow. Ene 

Generalia specialibus non derogant. Things general do 
not restrict (or detract from) things special. (Cases: 
Statutes $9162, 194. C.J.S. Statutes §§ 294, 329.) 


Generalia sunt sis, ie singularibus. General 
things are to be put before particular things. 


Generalia verba sunt generaliter intelligenda. General 
words are to be understood in a general sense. 

Generalibus specialia derogant. Things special restrict 
things general. ; ub 

Generalis clausula non quae 

sunt comprehensa, A general clause does 

not extend to those things that have-been previously 
provided for specifically. 

Generalis regula generaliter est intelli . A general 
rule is to be understood generally. ae a 

Glossa vifperina est quae corrodit viscera textus. It is a 
poisonous gloss gnaws away the vitals of the 
text. 


ur ad ea antea 


Grammatica falsa non vitia. chartam. False grammar 
does not vitiate a deed. 

Gravius est divtnam quam temporalem laedere majesta- 
tem. It is more serious to hurt divine than temporal 
majesty. 

Habemus optimum testem, confitentem reum. We have 
the best witness, a confessing defendant. 


Haeredem Deus facit, non homo. God, and not man, 
makes the heir. 


Haeredipetae suo propinquo vel extraneo, periculoso 


sane custodi, nullus committatur. Let no ward be 
entrusted to the next heir in succession, whether his 
own relation or a stranger, as the next heir is surely 
a dangerous guardian. Co. Litt. 88b. 

Haereditas est successio in universum jus quod defunc- 
tus habuerat. Inheritance is the succession to every 
right possessed by the late possessor. 

Haereditas nihil aliud est quam successio in universum 
jus, quod defunctus habuerat. The right of inheri- 
tance is nothing other than the faculty of succeeding 
to all the rights of the deceased. 


Heereditas nunquam ascendit. An inheritance never 
ascends. . 


Haeredum appellatione veniunt haeredes haeredum in 
infinitum. By the title of heirs, come the heirs of 
heirs to infinity. 

Haeres est alter ipse, et filius est pars patris. An heir is 
another self, and a son is a part of the father. 

Haeres est aut jure proprietatis aut jure representatio- 
nis. A person is an heir by either right of property or 
right of representation. 


Haeres est eadem persona cum antecessore. The heir is 
the same person as the ancestor. 


ores 
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Haeres est nomen collectivum. “Heir” is a collective 
noun. 


Haeres est nomen juris, filius est nomen naturae. 
“Heir” is a term of law; “son" is one of nature. 


Haeres est pars antecessoris. An heir is a part of the 
ancestor. : 


Haeres haeredis mei est meus haeres. The heir of my 
heir is my heir. 

Haeres legitimus est quem nuptiae demonstrant. The 
lawful heir is the one whom the marriage indicates 
(i.e., who is born in wedlock). 


Haeres minor uno et viginti.annis non respondebit, nisi 
in casu dotis..An heir under 21 years of age is not 
answerable, except in the matter of the dower. 


Hoc servabitur:: initio convenit. That shall be 
preserved which is useful-in the-beginning. 

Home ne sera puny pur suer des briefes en court le roy, 
soit il a arbi ou a tort. A person shall not be 
punished for suing out writs in the king’s court, 
whether the person is right or wrong. 


Hominum causa jus constitutum est. Law was estab- 
lished for the benefit of humankind. 


Homo et capax et incapax esse potest in diversis tem- 
poribus. evi may be capable and incapable at 
different times. @ This maxim is sometimes written 
Homo potest esse habilis et inhabilis diversis : 
(same sense). 


Homo vocabulum est naturae; persona juris civilis. 
“Man” (homo) is a term of nature; “person” (persona), 
a term of civil law. 


Hora non est multum de substantia negotii, licet in 
appello de ea ali fiat mentio. The hour is not 
of much consequence to the substance of business, 
although in appeal it is sometimes mentioned. 


Hostes sunt qui nobis vel quibus nos bellum decernimus; 
caeteri proditores vel praedones sunt. Enemies are 
those on whom we declare war, or who declare it 
ayainst us; all others are traitors or pirates. 


Ibi semper debet fieri triatio ubi juratores meliorem 
sunt habere notitiam. A trial should always be 
eld where the-jurors can have the best information. 


Id cerium est quod certum réddi potest. That is certain 


which can be made certain: ~ ; 

Id certum est quod certum reddi potest, sed id magis 
certum est de est certum. That is 
certain which can be made certain, but that is more 
certain which is certain of itself. 

Idem agens et patiens esse non potest. The same person 
cannot be both agent and patient (i.e., the doer and 
Person to whom the thing 1s done). 


Idem est facere et nolle cum possis. It is the 
same thing to commit an act and to refuse to prohib- 
it it when you can. 


Idem est facere et non prohibere cum 3 et qui non 
prohibit cum prohibere possit in culpa est (aut jubet). 
It is the same thing to commit an act and not to 
prohibit it when you can; and he who does not 
prohibit when he can prohibit is at fault (or does the 
same as ordering it to be done). 
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Idem est nihil dicere et insufficienter dicere. lt is the 
same thing to say aactnes tae Not to say enough. ¢ 
To say a thing in an insufficient manner is the same 
as not to say it at all. Applied to the plea of a 
prisoner. 


Idem est non esse et non apparere. It is the same thing 
not to be as not to appear. ® What does not appear 
on the record is considered nonexistent. 


Idem est non probari et non esse; non deficit jus sed 


probatio. It is the same thing not to be proved and 
not to exist; the law is not deficient but the proof. 


Idem est -scire aut scire debere aut potuisse. To be 
bound to know or to have been able to know is the 


same as to know. e 

Idem non esse et non apparere. It is the same thing not 
to exist and not to appear. ve 

Idem 3 antecedenti- refertur. Idem (the 


same) always refers to the nearest antecedent. 


Identitas vera colligitur ex multitudine signorum. True 
identity is collected from a great number of signs. 


Id perfectum est quod ex omnibus suis partibus constat. 
t is perfect which is complete in all its parts. 
Id perfectum est quod ex omnibus suis partibus constat; 
et nihil hae est dum aliquid restat agendum. 
That is perfect which is complete in all its parts; and 
nothing is perfect while anything remains to be 
done. 
Id possumus quod de jure possumus. We are able to do 
fer which ie can do tasefully. 


Id quod est magis remotum non trahit ad se quod est 

junctum, sed e contrario in omni casu. That 

which is more removed does not draw to itself what 

is more closely joined, but to the contrary in every 
case. 


Id nostrum est sine facto nostro ad alium transfer- 
non potest. What belongs to us cannot be trans- | 
ferred to another without our act (or deed). 


Id solum nostrum quod debitis deductis nostrum est. 
That alone is ours which is ours after debts have 
been deducted. . e 

Id tantum possuimus quod de jure postumus. We can do 
only what we can Lewfully Rig 

Ignorantia eorum quae guts scire tegetur non excusat. 
Ignorance of those cilage that anyone is bound to 
know does not excuse. 


Ignorantia excusatur non juris sed facti. Ygnorance of 
fact is excused but not ignorance of law. : 


Ignorantia facti excusat, ignorantia juris non excusat. 
Ignorance of fact excuses; ignorance of law does not 
excuse. @ Every person must be considered cogni- 
zant of the law; otherwise, there is no limit to the 
excuse of ignorance. [Cases: Contracts 293; Crimi- 
nal Law €33; Equity $6. €.J.S. Contracts §§ 136, 
147-148; Criminal Law § 93; Equity §§ 44-49.] 

Ignorantia est calamitas innocentis. The igno- 
rance of the judge is the misfortune of the innocent. ° 

Ignorantia juris non excusat. Ignorance of the law does 
not excuse. (Cases: Criminal Law €°32; Equity S=7. 
CJ.S. Criminal Law §§ 56, 94; Equity § 49.] 
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Ignorantia furis quod scire -tenetur neminem 
excusat. Ignorance of the law, which everyone is 
bound to know, excuses no one. 

Ignorantia juris sui non icat juri. Ignorance of 
one's right does not prejudice the right. 

Ignorantia legis neminem excusat. Ignorance of law 
excuses no one. 


Ignorantia praesumitur ubi scientia non probatur. Ig- 
norance is presumed where knowledge is not 
proved. 


Ignorare legis est lata culpa. To be ignorant of the law 
is gross neglect of it. 


Ignoratis termi pelea ender abe Where the 
poobesle phen Ngai own, the art is also un- 


known. . 


Ignoscitur ei gui sanguinem suue qualiter m8 

voluit. A n is ‘forgiven who. chose eget 
his own blood (or life) on any terms whatsoever. @ 
Whatever a person.may do under the fear of losin 
life or limb will not be held binding on him in law. 
BL Com. 127. 

Wud quod alias licitum non est, necessitas facit licttum, 
et necessitas inducit um jure privatur. 
That which is not otherwise lawful, necessity makes 
lawful; and necessity ry in as a privilege what is 
denied by right. 10 Coke 61. 

Tilud quod alteri unitur iter, amplivs per 
se vacare licet. That whi is uni | to another is 
extinguished, nor can it again be detached. 

Immobilia situm sequuntur. Immovables follow (the 
law of) their locality. 

Imperii majestas est tutelae salus. The majesty of the 
empire is the safety of its protection. 

Imperitia annumeratur. Unskillfulness is reck-. 
oned as a fault (as blameworthy conduct or neglect). 
@ Also termed Imperitia enumeratur culpae. 

Imperitia est maxima mechanicorum poena. Unskillful- 
ness is the greatest punishment of mechanics (ie., 
from its effect in making them liable to those by 
whom they are employed). 

Impersonalitas non concludit nec ligat. Impersonality 
neither concludes nor binds. 

Impius et crudelis judicandus est qui Kbertati non favet. 

person is to bejudged impious and cruel who 
does not favor liberty. : 

Impossibilium nulla ‘obligatio est. There is no obli- 
gation to perform imipossible things. 

se aeau excusat legem. Powerlessness excuses (or 

ispenses with) law. @ The impossibility of doing 
what is required by the law excuses nonperformance 
or nonenforcement. 2 Bl. Com. 127. 
I bi rumores dissipati sunt romi, 
icked rumors spread abroad are the forerunners 
of rebellion. 
Impunitas continuum affectum tributt delinquendi. Im- 
unity provides a constant inclination to wrongdo- 
ing. 4 Coke 45. 

Impunitas semper ad deteriora invitat. Impunity in- 

vites (an offender) to ever worse offenses. 
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In aequali jure melior est conditio possidentis. When 
the parties have equal rights, the condition of the 
possessor is the better. 


In alta proditione nullus potest esse accessorius sed 


ase soe solummodo. In high treason no one can 

an accessory but only a principal. 

In alternativis electio est debitoris. The debtor has the 
choice among alternatives. 

In ambigua voce legis ea potius accipienda ext significa- 
tio quae vitio caret; praesertim cum etiam voluntas 
legis ex hoc colligi possit. In an ambiguous expression 
of the law, the meaning will be preferred that is free 
of defect, especially when the intent of the law can 
be gathered from it. 

Ina is casibus sempter praesumitur.pro rege. In 

"soubikl cases the presumption is always in favor of 
the king. a “5 ~~ 

In ambiguis orationibus maxime sententia*spectanda est 

‘@jus ‘qui eas et. In: ambiguous. expressions, 
the opinion (or meaning) of the person who made 
them is chiefly to be regarded. 

In ambiguo sermone non utrumque dicimus sed id dun- 
taxat quod volumus. When the language we use is 
ambiguous, we do not use it in a double sense, but 
merely in the sense that we intend. 


In Anglia non est interregnum. In England there is no 
interregnum. © The heir to the throne is understood 
to succeed from the instant of his predecessor’s 
death or removal. 


In atrocioribus delictis punitur affectus Heet non sequa- 
tur effectus. In the more atrocious crimes, the intent 
(or attempt) is punished even if the effect does not 
follow. 


In casu extremae necessitatis omnia sunt communia. In 
a case of extreme necessity, everything is in com- 
mon. 


Incaute factum pro non facto habetur. An alteration 
done carelessly (inadvertently) will be taken as not 
done. Dig. 28.4.1. 


Incendium aere alieno non exuit deditorem. A fire does 
not release a debtor from his debt. 

Incerta pro nullis habentur. Things unceffain are con- 
sidered as nothing. : 

incerta quantitas vitiat actum. An uncertain quantity 
vitiates the act. = . 


Incivile est, nisi tota lege prospecta, una aliqua particu- 
la ejus , sita, judicare vel respondere. It is im- 
proper, unless the whole law has been examined, to 
give judgment or advice on any single clause of it. 

Incivile est, nisi tota sententia inspecta, de aliqua parte 
judicare. It is improper to give an opinion on any 
part of a passage without examining the whole. 

In civilibus ministerium excusat, in criminalibus non 
item. In civil matters, agency (or service) excuses, but 
not so in criminal matters. 


In claris non est locus conjecturis. In obvious instances 
there is no room for conjectures. 
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Inclusio unius est exclusio alterius. See Expressio unius 
est exclusio . 


Incolas domicilium facit. Literally, the domicile makes 
the residents. @ That is, the principal place of resi- 
dence establishes legal residency. Often rendered 
conversely, Incola domicilium facit (residence creates 
domicile). 

In commodato haec pactio, ne dolus praestetur, rata 
non est. In a loan for use (commodatum), a pact 
excluding liability for fraud is invalid. @ Often ex- 
yaa to contracts for loans in general. Dig. 
13.6.1 


Incommodum .non solvit.argumentum. An inconven- 
ience does,-not solve. (or demolish) an argument. 


In conjunctivis oportet utramque partem esse veram. In 
conjunctive. constructions, - part. muit be true. 

In consimili casu consimile debet esse remedium. In a 
similar case, the remedy should be similar. 

In consuetudinibus non diuturnitas temporis sed solidi- 
tas rationis est consideranda. In customs, not length 
of time but the soundness of the reason should be 
considered. 


In contractibus, benigna; in testamentis, benignior; in 
restitutionibus, benignissima interpretatio facienda 
est. In contracts, the interpretation or construction 
should be liberal; in wills, more liberal; in restitu- 

’ tions, most liberal. 

In contractibus, rei veritas potius quam scriptura per- 
spicit debet. In contracts, the truth of the matter 
ought to be regarded rather than the writing. 


In contractibus tacite insunt quae sunt moris et consue- 
tudinis. In contracts, matters of custom and usage 
‘are tacitly implied. © A contract is understood to 
contain the customary clauses, although they are not 
expressed. 

In contrahenda venditione, ambiguum 
vege tpte _ um est. In ¢t 


um contra 
contract of 


sale, an 10us agreement is to te interpreted 
against pees st 

In sates sguanuneailew voluntas cert Sure quam 
verba placuit. In, agn ments, the intention 
of the Reis parties ‘should be regarded more 
than their words. 


Incorporatia bello non adqutruntur,; Incorporeal things 
are not acquired by war. | 

In criminalibus probationes debent esse luce clariores. 
Hin criminal cases, the proofs ought to be clearer than 

t. 

In criminalibus sufficit generalis malitia intentionis 
cum facto lus. In criminal cases, a general 
wickedness of intention is sufficient if combined with 
an act of equal or corresponding degree. 

In criminalibus voluntas reputabitur pro facto. In crim- 
inal matters, the intent will be reckoned as the deed. 
® In criminal attempts or conspiracy, the intention is 
considered in place of the act. 5 Inst. 106. 

Inde datae ne fortior omnia . Laws were 
made lest the stronger should have unlimited power. 

Indefinitum aequipollet universali. The undefined is 

equivalent to to the whole. 
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Indefinitum supplet locum universalis. The undefined 
supplies the place of the whole. 


Independenter se habet assecuratio a viaggio navis. The 
route insured is distinct from the voyage of the ship. 


Index animi sermo. Speech is the index of the mind. @ 
This maxim is also sometimes written Index animi 
sermo est (and can also be translated as, “Speech is an 
indication of thought”). 

Indictment de felony est contra pacem domini regis, 
coronam et dignitatent suam, in genere et ron in 
individuo; quia in Anglia non est interregnum. Indict- 
ment for felony is against the peace of our lord the 


.. king, his crown and:dignity, inxgeneral and not in 


his individyal person; oe ‘England there is 
nointerregnum. 

In disjunctivis sufficit alteram esse veram. In 
disjunctive constructions, it is sufficient if either part 
is rue. 

In dubiis benigniora praeferenda sunt. In doubtful 
cases, the more liberal constructions are to be pre- 
ferred. 


In dubiis magis dignum est accipiendum. In doubtful 
cases, the more worthy is to be accepted. 


In dubiis non praesumitur pro testamento. In doubtful 
cases, there is not presumption in favor of the will. 


In dubio, haec legis constructio quam verba ostendunt. 
In a doubtful case, the construction of the law is 
what the words indicate. 


In dubio, eon mitior est sequenda. in a doubtful case, 
the gentler course is to be flowed. 


In dubio, pro lege fori. In a doubtful case, the law of 
the forum (is to be favored). 


In dubio, sequenduin quod tutius est. In a doubtful 
case, the safer course 45 to be followed. ; 


In eo quod plus sit semper inest et minus. The lesser is 
always included in the greater. 


Inesse potest donationi modus, conditio sive causa; ut 
modus est; si conditio; quia cava. Th a gift there may 
be manner, condition, or cause; as‘(ut) introduces a 
manner; if (si), a condition; because (guia), a cause. 

In expositione instrumentorum, mala. grammatica, quod 
fieri potest, vitanda est. In the construction of instru- 
ments, bad grammar is to be avoided as much as 
possible. 

In facto quod se habet ad bonum et malum magis de 
bona quam de malo lex intendit. In an act (or deed) 
that may be considered good or bad, the law lcoks 
more to the good than to the bad. 


Infans non multum a furioso distat. An infant does not 
differ much from a lunatic. 

In favorabilibus magis attenditur quod prodest quam 
quod nocet. In things favored, what does good is 
more regarded than what does harm. 

In favorem vitae, libertatis, et innocentiae omnia 
sumuntur. All presumptions are in favor -of life, 
liberty, and innocence. 
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In fictione juris semper aequitas existit. In a fiction of 
law there is always equity. @ A legal fiction is always 
consistent with equity. 

In fictione juris semper subsistit aequitas. In a legal 
fiction equity always abides (or prevails). 

Infinitum ale reprobatur. That which is endless is 
condemned in law. 


In generalibus latet error. Error lurks in general ex- 
pressions. © This maxim is sometimes written In 
generalibus versatur error (meaning “error dwells in 
general expressions”). 


In genere quicunque aliquid dicit, sive actor sive reus, 
mecesse est ut at. In general, whoever alleges 
anything, whether plaintiff or defendant, must prove 
it. 


In haeredes non.solent transire actiones aon poenales 
ex maleficio sunt. Penal actions arising from anything 
of a criminal nature do not pass to heirs. 

In his enim quae sunt favorabilia animae, quamvis sunt 
damnosa rebus, aliquando extentio statuti. In 
things that are favorable to the spirit, though injuri- 
ous to property, an extension of the statute should 
sometimes be made. ; 


In his quae de jure communi omnibus conceduntur, 
consuetudo alicujus patriae vel loci non est alleganda. 
In those things that by common right are conceded 
to all, the custom of a particrlar country or place is 
not to be adduced. 

Iniquissima pax est anteponenda justissimo bello. The 
Most unjust peace is to be preferred to the justest 
war. 


Iniquum est alios permittere, alios inhibere mercatu- 
ram. I: is inequitable to permit some to trade and to 
prohibit others to do so. 

Iniquum est Te rei sui esse judicem. It is unjust 
for anyone to be judge in his own cause. 

Iniquum est ingenuis hominibus non esse liberam rerum 
suarum alienationem. It is unjust for freeborn indi- 
viduals not to have the free disposal of their own 
property. 

In judiciis minori aetati succurritur. In judicial pro- 
ceedings, allowance is made for a minor (in age). 


In judicio non creditur nisi juratis. In court no one is © 


trusted except those sworn. 


In jure non remota causa, sed proxima, spectatur. In 
law, the proximate, and not the remote, cause is 
regarded. (Cases: Negligence $=383.] 


In jure omnis definitio periculosa est. In law every 
definition is dangerous. 


Injuria fit ei cui convicium dictum est, vel de eo factum 
carmen famosum. An injury is done to the person of 
whom an insult was said, or concerning whom an 
infamous song was made. 

Injuria illata judici, seu locum tenenti regis, videtur 
tpsi regi illata, maxime si fiat in exercente officium. 
An injury offered to a judge, or person representin 
the king, is considered as offered to the king himself, 
especially if it is done in the exercise of his office. 
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Injuria non excusat injuriam. A wrong does not excuse 
a wrong. 
Injuria non praesumitur. A wrong is not presumed. 


Injuria non cadet beneficium facientis. No 
nefit shall accrue to a person from his own wrong- 
joing. 


Injuria servi dominum pertingit. The servant’s wrong- 


doing reaches the master. © The master is liable for 
injury done by his servant. 

Injustum est, nisi tota lege inspecta, de una aliqua ejus 

Weaicare vel » It is un- 

just to give judgment or opinion concerning any 
particular clause of a law without having examined 
the whole law. 

In majore summa continetur minor. In the ter sum 
is contained the less. =... ie 

In maleficiis voluntas spectatur, non exitus. In criminal 
offenses, the intention is regarded, not the event, 


In maleficio ratihabitio mandato comparatur. In delict 
(or tort), ratification is equivalent to authorization. 
Dig. 43.16.1.15. 

In maxima 
power there is the least license. 


In mercibus illicitis non sit commercium. Let there be 
no commerce in illicit goods. 


In nove casu novum remedium a, um est. In a 
novel case a new legal remedy must be applied. 


In obscuris solere quod verisimilius est, aut quod 

mque fieri solet. In obscure cases, it is usual to 

in what is more probable or what is more often 
one. 


In obscuris Hien minimum est sequimur. In obscure 
cases, we follow what is least so. 


| 
' 
| 
{ 


Se ween eee 


minima licentia. In the greatest ¢ 


' 


In odium spoliatoris omnia praesumuntur. Everything — 


iler. 


is presumed to the prejudice of the d ; 
65, 


[Cases: Evidence €°78. C.J.S. Evidence §§ 16 
167-168.] 


In omni actione ubi duae concurrunt districtiones, vide- 
licet in rem et in personam, illa districtio tenenda est 
quae magis timetur et magis ligat. In every action 
where two distresses (or forms of distraint) concur, 
that is in rem and. in jonam, the distraint is to be 
chosen that is more dreaded and. that binds more 
firmly. Bracton 372. 


In omnibus contractibus, sive nominatis sive innomina-. 


tis, permutatio continetur. In all contracts, whether 
express or implied, there must be something given 
in exchange. 2 Bl. Com. 444. 

In omnibus (fere) alibus judiciis, et aetati et impru- 
dentiae succu 


discretion. Dig. 50.17.108. 


In omnibus obligationibus, in quibus dies non ponitur, 
praesenti die debetur. In obligations, when no 
date is fixed (for performance), the thing is due the 
same day. / 


In omnibus gra maxime tamen in jure, Sees 
spectanda sit. In all affairs indeed, but especially in 


r. In almost all penal judgments, ° 
allowance is made for age (or youth) and lack of : 


& 
iy 
3 
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those that concern the administration of justice, eq- 
uity should be regarded. 


In omni re nascitur res quae ipsam rem exterminat. In 
everything, the thing is born that ends the thing 
itself. 

In pari causa essor potior haberi debet. When two 
ries eee saul shi the possessor should be 
considered the stronger. @ The phrase is also trans- 
lated in this way: in an equal case the possessor 
ought to be preferred. 


In pari causa potior est conditio possidentis. When two 
parties have equal claims, the position of the posses- 
sor is the stronger. ; 

In pari delicto.melior est conditio pageneeicina When 
both parties.are equally at fault, the position of the 
possessor isthe better. —- 

In pari delicto potior est conditio defendentis. Where 
both parties are equally in the wrong, the position of 
the defendant is the stronger. (Cases: Action €=4; 
Cancellation of Instruments @28; Contracts 138. 
C.}.S. Actions §§ 29-30; Canccllation of Instruments; 
Rescission § 64; Contracts §§ 280, 286.] 


In poenalbus causis benignius i lum est. In 


penal cases, the more liberal interpretation is to be 
made. 


In praeparatoriis ad judicium favetur actori. In things 
preparatory to trial, the plaintiff is favored. 

In praesentia majoris cessat potentia minoris. In the 
presence of the superior, the power of the inferior 
ceases. ®© This maxim is sometimes written In praesen- 
tia majoris potestatis, minor tas cessat (meaning “in 


tle presence of the superior power, the minor pow-’ 


er ceases”). 

In pretio emptionis et venditionis naturaliter Hcet con- 
trahentibus se circumvenire. In setting the price for 
buying and selling, it is naturally allowed to the 
contracting parties to get the better of each other. 


In propria causa nemo judex. No one can be judge in 
his own cause. 


In quis iquit, in eo de jure est puniendus. In 
whatever matter one offends, in that the person is 
ph tek to be punished. © Coké refers to forfeiture 
of the office abused. Co. Litt. 233b. 

In rebus manifestis errat qui auctoritates legum allegat; 
quia perspicua vera th sunt probanda. A sd 
errs who adduces authorities on the law in matters 
self-evident; because obvious truths need not be 
proved. ‘ 


In rebus quae sunt favorabilia animae, quamvis sunt 
damnosa rebus, fiat aliquando extensio statuti. In 
things that are favorable to people, though injurious 
sh the things, a statute should sometimes be extend- 
ed. 


- In re communi neminem dominorum jure facere quic- 

invito altero, posse. In common property no 
one of the co je shai can do (or make) anything 
against the will of the other. Dig. 10.3.28. 


In re dubia benigniorem interpretationem sequi non 
minus justius est quam tutius. In a doubtful matter, 
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to follow the more liberal interpretation is as much 
the more just as it is the safer- course. 

In re dubia magis infitiatio quam affirmatio intelligen- 
da. In a doubtful matter, the negation is to be 
understood rather than the affirmation. 


- In re lupanari testes paver admittentur. In a mat- 


ter concerning a brothel, prostitutes will be admitted 
as witnesses. 


In re pari potiorem causam esse prohibentis constat. 
Where the parties have equal rights (in common 
property), it is an established principle that the one 
prohibiting has the stronger cause. Dig. 10.3.28. 

In re propria iniquum admodum est alicui licentiam 
tribuere sententiae. It is extremely unjust to assign 
anyone the privilege of judgment‘in his own cause. 

In republica maxime conservanda sunt jura belli. The 
laws of war must be especially préserved in the state. 

In restitutionem, non in poenam, haeres succedit. The 
heir succeeds to the restitution, not the penalty. 


In restitutionibus b issima interpretatio facienda 
est. The most favorable construction is to be made in 
restitutions, 


Insanus est qui, abjecta ratione, omnia cum impetu et 
furore facit. The person is insane who, having cast 


aside reason, does everything with violence and 
rage. 

In satisfactionibus non permittitur amplius fieri quam 
semel factum est. In payments, it is not permitted 
that more be receiv in has been received once 
for all (i.e., after payment in full). 

Instans est unius et ipium alterius. 
An instant is the end of one time and the beginning 
of another. 

In stipulationibus cum ritur quid actum sit, verba 
contra stipulatorem anda sunt. In agree-_ 
ments, when there is a question whether action has 
been taken, the terms are to be interpreted against 


the party offering them. Dig. 45,1.38.18. [ : 
Deed . 90. Cys. Deeds §§ 169-173, 175, 
177-178.] eS 


In stipulationibus id tem ! spectatur. uo contrahinens. 
In agreements, there sips sein to'the time at which 
we reach agreement. 7 

In suo quisque ‘hebetior est quam in alieno. 
Everyone is less perceptive (of flaws) ,in his own 
business than in that of another. 

Intentio caeca mala. A concealed intention is an evil 
one. 


Intentio inservire debet 
The intention ought to 
the laws to the intention. 

Intentio mea imponit nomen operi meo. My intent gives 
a name to my act. 

Inter alios res gestas aliis non posse pracjudicium fa- 
cere saepe constituturm est. It has been often decided 
that matters transacted between other parties cannot 
cause prejudice (to those who were not involved). 

Inter arma silent leges. Amid the arms of war the laws 
are silent. 


us, non leges intentiont. 
subject to the laws, not 
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Interdum venit ut 
tur tamen inique noceat. 
plea that seems prima facie just is neve 
rious and unfair. 

Interest reipublicae ne remaneant impunita. 
It is in the interest of the state that crimes not 
remain unpunished. 

Interest reipublicae ne sua quis male utatur. It is in the 
interest of the state that no one misuse his own 
property. 

Interest reipublicae quod homines conserventur. It is in 
the interest of the state that people should be pro- 


me facie justa vide- 
i sorties happens that a 
eless inju- 


Interest reipublicae res judicatas non rescindi, It is in 
the interest of.the state that judgments already given 
not be rescinded. 

Interest reipublicae suprema -hominum testamenta rata 
haberi. It is-in the interest of the state that a person's 
last will should be held valid. 

Interest reipublicae ut carceres sint in tuto. It is in the 
interest of the state that prisons should be secure. 


is in the interest of the state to preserve peace in the 
kingdom and prudently to decline whatever is ad- 
verse to it. 

Interest reipublicae ut quilibet re sua bene utatur. It is 
in the interest of the state that each person make 
good use of his own property. 

Interest reipublicae ut sit finis Htium. It is in the 
interest of the state that there be a limit to litigation. 

Interpretare et concordare leges legtbus est us 
interpretandi modus. To fiscal and reconcile laws 
so they harmonize is the best mode of construction. 

Interpretatio chartarum benigne facienda est ut res 
magis valeat quam pereat. The construction of a 
deed is to be made liberally, that the thing may 

rather take effect than perish. 

fienda est ut res valeat quam per- 
eat. Such a construction should be made that the 
measure may take effect rather than fail. 


Interpretatio talis in a is sem, est ut 
evitetur inconveniens et absurdum. In ambiguities, a 
construction should always be found such that what 


is unsuitable and absurd may be avoided. 
Interruptio multiplex non tollit praescriptionem semel 
obtentam. Repeated interruptions do not remove a 


pig sot ‘or acquisition by long use) once it has _ 
een oO 


tained. 

In testamentis plenius testatoris intentionem scrutamur. 
In wills we diligently examine the testator’s inten- 
tion. 

In testamentis plenius voluntates testantium ree 
tantur. In wills the intentions of the testators are 
more fully (or liberally) construed. 

Intestatus decedit qui aut omnino testamentum non fecit 


aut non jure fecit, aut id quod fecerat ruptum irri- 
tuemve factum est, aut nemo ex eo exstitit. A 


person dies intestate who either has made no will at | 


all or has not made it legally, or when the will that 
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he had made has been annulled or become ineffec- 
tual, or when there is no living heir. 


In toto et continetur. In the whole the part also is 
included. 

In traditionibus scriptorum (ciartarum) non quod dic. 
tum est, sed quod gestum (factum) est, tur. In 
the delivery of writings (deeds), not what is said but 
what is done is to be considered. 

Inutilis labor et sine fructu non est 
less and fruitless labor is not the effect of law. 


Inveniens libellum famosum et non corru punitur. 
A person who discovers a libel and does not destroy 
it is punished. 

In veram quantitatem fidejussor teneatur, nisi pro certa 

accessit. Let: the surety..be held for the 
true amount unless he.agreed for a certain amount. 

In verbis non verba sed res et ratio gi est. In 
wording, it is not the words but the substance and 
the meaning that is to be sought. 


Invito 


‘ectus legis. Use- 
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icium non datur. No benefit is given to one ° 


unwilling, © No one is obliged to accept a benefit © 


against his consent. Dig. 50.17.69. 


In vocibus videndum non a quo sed ad. id sumatur. In 
discourse it is not the point from which but the end 
to which it is drawn that should be regarded. 

Ipsae leges cupiunt ut jure regantur. The laws them- 
selves desire that they should be governed by right. 


Ira furor brevis est. Anger is a short insanity. 
Ita lex scripta est. So the law is written. 


ita semper fiat relatio ut valeat itio. Let the 
relation be so made that the disposition may stand. 

Iter est jus eundi, ambulandi hominis; non etiam jumen- 
tum agendi vel vehiculum. A way is a right of going 
or walking for a human being, and does not include 
the right of driving a beast of burden or a carriage. 

Judex aequitater semper spectare debet. A judge ought 
always to regard equity. 

Judex ante oculos aequitatem semper habere debet. A 
judge ought always to have equity before his eyes. 

Judex bonus nihil ex arbitrio suo faciat nec propositione 
domesticae voluntatis, sed. juxta loges.st Pa 498- 
ciet. A good judge should do nothing from his own 
preference or from the prompting..of his private 
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desire; but he should pronounce according to law - 


and justice. 


Judex damnatur cum nocens absolvitur. The judge is — 


condemned when the guilty party is acquitted. 


Judex debet judicare secundum allegata et probata. The : 
judge ought to give judgment according to the alle- : 


gations and the proofs. 


| Judex est lex loquens. The judge is the speaking law. 


Judex habere debet duos sales, salem sapientiae, ne sit 
insipidus, et salem conscientiae, ne sit diabolus, A ; 


udge should have two salts: the salt of wisdom, lest 
e be foolish; and the salt of conscience, lest he be 
devilish. 
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Judex non potest esse testis in propria causa. A judge 
cannot be a witness in his own cause. 

Judex non potest injuriam sibi datum punire. A judge 
cannot punish a wrong done to himself. 

Judex non reddit plus quam quod petens ipse requirit. 
The judge does not give more than the plaintiff 
himself demands. 

Judicandum est legibus non exemplis. Judgment must 
be given by the laws, not by examples. 


Judices non tenentur ia oot causam sententiae suae. 
Judges are not bound to explain the reason of their 


judgments. ... 
Judicia in curia regis non adnihilentur, sed stent in 
robore suo quousque per.erroreim aut attinctam adnul- 


lentur. Let. judgments in; the. king’s court not. be 
invalidated Bat remain in‘force until annulled by 
error or attaint. 2 Inst. 360. 


Judicia in deliberationibus crebro maturescunt, in ac- 
celerato processu nunguam. Judgments often ripen in 
the course of deliberation, never in hurried proceed- 
ing. 2 Inst. 210. 


Judicia sunt in lege fortiora. The later deci- 
sions are stronger in law. 

Jadicia sunt tanquam juris dicta, et pro veritate accipi- 
untur. Judgments are, as it were, the dicta (or say- 
ings) of the law, and are received as truth. 


Judictis us est adhibenda. Trust should 
be put in the later decisions. 


Judici officium suum excedenti non paretur. A judge 
who exceeds his office (or jurisdiction) is not obeyed. 


Judici satis poena est Deum habet ultorem. It is 
punishment enuugh for a judge that he has God to 
take vengeance on him. 


Judicis est in pronuntiando sequi lam, exceptione 
non probata. It is the pro rFokeof @ ucee in 
rendering his decision to follow the rule, when the 
exception has not been proved. 


Judicis est judicare secundum allegata et probata. It is 
the proper role of a judge to decide according to the 
allegations and proofs. — - 

Judicis est jus dicere, non daye. It is the proper role of 
a judge to state the right, not to endow it. © General- 
ly interpreted, it is the duty-of the judge to adminis- 
ter justice and not to make law. 

Judicis officium est opus diei in die suo . It is 
the duty of a judge to finish the work of each day 
within that day. 

Judicis officium est ut res ita tempora rerum quaerere; 
quaesito tutus eris. It is the duty of a judge 
to inquire into the timing of events as much as the 
matters themselves; by inquiring into the time, you 
will be safe. 


Judicium a non suo judice datum: nullius ext momenti. A 
* judgment given by a person who is not its proper 
Judge (not in the proper jurisdiction) is of no conse- 
quence. 10 Coke 76. 


Judicium est quasi juris dictum. Judgment is, as it 
ie a pronouncement of the right (or a saying of 
e law). : 


Jura pub 
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Judicium non debet esse illusorium, suur effectem ha- 
bere debet. A judgment ought not to be illusory (or 
deceptive); it ought to have its proper effect. 2 Co. 
Inst. 341. 


Judicium redditur in invitum, in praesumptione legis. 
In‘presumption of law, a judgment is given against 
one’s will. 

Judicium semper pro veritate accipitur. A judgment is 
always taken for truth. 


Juncta juvant. Things joined together are helpful. 


Jura ecclesiastica limitata sunt infra limites separatos. 
Ecclesiastical. laws are limited: within separate 
bounds. 

Jura eodem modo destifuuntur quo‘ ¢onstituuntur. Laws 
are abrogated or repealed hy*the same means by 
which they are made. a 

Juramentum est indivisibile, et non est admittendum in 

rte verum et in parte falsum. An oath is indivisible; 
it is not to be accepted as partly true and partly false. 


Jura naturae sunt immutabilia. The laws of nature are 
unchangeable. 


lica anteferenda privatis. Public rights are to 
be preferred to private. 


ura ex privato promiscue decidi non debent. 
Public rights ought not to be determined in confu- 
sion, from private considerations. @ In Coke's exam- 
le, the validity of a sheriff's warrant is not affected 
y a dispute among the parties. Co. Litt. 181b. 


Jurare est Deum in testem vocare, et est actus divint 
cultus. To swear is to call God to witness, and is an 
act of religion. 


ela, ne saeco dtr aot eed ber 

verba. The special rights of the king are not granted 
by general words. 
ura $ is nullo jure civili dirimi possunt. The 
rights of blood (or kinship) cannot be destroyed by 
any civil law. 

Jurato creditur in judicio. In judgment credit is given 
to the swearer. ee bss 

Juratores debent esse vicini, suffictentes et minus sus- 
pecti. Jurors ought to be ey st of sufficient 
mae and free from suspicion (litérally, less suspect- 

). . 

Juratores sunt judices facti. The jurors are the judges 

of fact. 


Juratus creditur in judicio. In judgment a person who 
has sworn an oath is believed. oe 


Jure naturae aequum est neminem cum alterius detri- 
mento et injuria fieri locu . By the law of 
nature, it is just that no one should be enriched to 
the detriment and injury of another. [Cases: Implied 
and Constructive Contracts 30. C.J.S. dnplied and 
Constructive Contracts § 24.] : 

Juri non est consonum quod aliquis accessorius in curia: 
regis convincatur antequam aliquis de facto fuerit 
attinctus. It is not consonant to justice that any 
accessory should be convicted in the king’s court 
before anyone has been attainted of the fact (i.e., 


. 
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under sentence of attainder for committing the act). 
@ The accessory should not be convicted before the 
principal is proved guilty. 2 Co. Inst. 183. 


duced for the public good, on account of the necessi- 
ty of dispensing justice. 

Juris effectus in executione consistit. The effect of law 
(or of a right) consists in the execution. 


Juris ignorantia est cum jus nostrum ignoramus. It is 
ignorance of law when we do not know our own 
ri 


ght. 
Juris sunt haec, honeste vivere, alterum non 
suum cuigue tribuere, These are the precepts 
of the law: to live honorably, not to injure another, 
to render to each person his due. Just. Inst. 1.1. 


Ju est divinarum atque humanarum rerum 
noi justi-atque injusti scientia..Jurisprudence is 
the knowledge -of things divine and human, the 
science of the just and the unjust. Just. Inst. 1.1.1. 
bd igi communis Angliae est scientia s0- 

sine et wooteet The jurisprudence of the common 

. law of England is a social science comprehensive in 
scope. 

Juris quidem ignorantiam cuique nocere, facti verum 
i mi non nocere. Ignorance of law is prejudi- 
cial to everyone, but ignorance of factis not. - 


Jus accrescendi inter mercatores locum non habet, pro 
lo commercii. For the good of commerce. the 
right of survivorship has no place among merchants. 


[ : Partnership € 76. C.J.S. Partnership 
§§ 86-87.] 
jus accrescendi inter mercatores, beneficio commer- 


ciz locum non habet. For the benefit of commerce, 
there is no right of accrual among merchants. 


Jus accrescendi praefertur oneribus. The right of sur- 
vivorship is preferred to incumbrances. 


Jus accrescendi praefertur ultimce voluntati. The right 
of survivorship is preferred to a last will. 


Jus civile est quod sibi populus constituit. The civil law 
is what a people has established for itself. 


Jus constitut oportet in his quae ut plurimum accidunt, 
non quae ex tnapinate. Law ought to be made with a 
view to the cases.that happen most.frequently, and 
not to those that are unexpected. 

Jus descendit, et non terra. A right descends, and not 
the land. 


Jus dicere (et) non jus dare. To state the right (and) 
not to endow it. © Generally interpreted, to declare 
the law (and) not to make it. [Cases: Constitutional 
rey 70.1. CJS. Constitutional Law §§ 191-201, 

1) 

Jus est ars boni et aequi. Law is the science of what is 

good and just. 


Jus est norma recti; et quicquid est contra normam recti 
est injuria. The law is the rule of right; and whatever 
is contrary to the rule of right is an injury. 

Jus et fraus nunquam cohabitant. Right and fraud 
never abide together. 
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Jus ex injuria non oritur. A right does not arise from a 
wrong. 

Jus in re inhaerit ossibus usufructuarii. A right in the 
thing cleaves to the person (literally, the bones) of 
the usufructuary. 


Jusjurandi forma verbis differt, re convenit; hune enim 
sensum habere debet, ut Deus invocetur. The form of 
taking an oath differs in language, but agrees in 
meaning; for it ought to have this sense, that God is 
invoked, 


Jusjurandum inter alios factum nec nocere nec prodesse 
debet. An oath made between third parties ought 
neither to hurt nor to profit. 


Jus naturale est quod apud homines eandem habet 
. Natural right is-that which has the same 
force among (all) mankind. 


Jus non habenti tut: non paretur. It is ‘safe not to obey 
a person who has no right. ; 


Jus publicum et privatum est quod ex naturalibus prae- 
ceptis, aut gentium, aut ci: 
in jure scripto jus appellatur, id in lege Angliae 
rectum esse dicitur. Public and private law is that 
which is collected from the precepts of nature, of 

eoples in general, or of particular states; and what 
in written law is caiied “jus” by the law of England is 
said to be “right.” 

Jus publicum privatorum pactis mutari non potest. A 
public right cannot be changed by agreements of 
private parties. 

Jus quo universitates utuntur est idem quod habent 
privati. The right that corporations exercise is the 
same as the right that individuals possess. 


Jus respicit aequitatem. Law regards equity. 

Jus su auctori accrescit successori. An addi- 
tional or enhanced right for the possessor accrues to 
the successor. 


Justitia debet esse ibera, quia nihil iniquius venali 
justitia; plena, quia justitia non debet claudicare; et 
celer, quia dilatio est quaedam negatio. Justice ought 
not to be bought, for nothing is more hateful than 
venal justice; full, for justice ought not to be defec- 
tive; and quick, for délay is.a certain denial. — 

Justitia est constans et perpetua volutitas jus suum 

tribuendi. Justice is a steady atid unceasing 
disposition to render to every person his due. 

Justitia est duplex: severe puniens et vere praeveniens. 
Justice is double: punishing with severity, and truly 
preventing. 

Justitia est virtus excellens et Altissimo complacens. 
Justice is an excellent virtue and pleasing to the 
Most High. 


Justitia firmatur solium. By justice the throne is 
strengthened. 


Justitia nemini neganda est. Justice is to be denied to 
no one. 


Justitia non est neganda, non differenda. Justice is not 
to be denied or delayed. 
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Justitia non novit nec matrem, solum veritatem 
spectat justitia. Justice knows neither father nor 
mother; justice looks to truth alone. 


Justum non est aliquem antenatum mortuum facere 
bastardum, qui pro tota vita sua pro legitimo habetur. 
It is not just to make a bastard after his death an 
elder child who all his life has been accounted 
legitimate. 
us vendit quod usus epprocantt, The law dispenses 

: what use ‘a approved. 


La conscience est la plus changeante des régles. Con- 
science is the most changing of rules. 


La ley favourta:vie d’un home. The law favors a man's: 
life. : z 


Ea ley favour Vinheritance d'un home. The law favors a 
man’s inheritance. st 


La ley voit plus tost suffer un mischiefe que un incon- 
venience. The law will sooner suffer a mischief than 
an inconvenience. 


Lata culpa dolo aequiparatur. Gross negligence is 
equivalent to fraud. 


Le contrat fait la loi. The contract makes the law. 


Legatos violare contra jus gentium est. It is contrary to 
e law of nations to do violence to ambassadors. 


Legatum morte testatoris tantum confirmatur, sicut do- 
natio inter vivos traditione sola. A legacy is con- 
firmed by the death of the testator, in the same 
manner as a gift from a living person is by delivery 
alone. 

ats vice fungitur a quo destinatur et honoran- 

us est sicut ille ph cles porte An ambassador fitis 
the place of the king by whom he is appointed, and 
is to be honored in the same way as the person 
whose place he fills. 


Legem enim contractus dat. The contract gives the law. 


Legem terrae amittentes etuam infamiae notam 
inde merito incurrunt. Those who lose the law of the 
land thereby justly incur an eternal stigma of infa- 
my. 


y . 

Leges Angliae sunt tripartitae: jus commune, consuetu- 
sa ac decreta comitiorum. The laws of England 
are threefold:.common law,-customs, and decrees of 
parliament. | . ; 


Leges et constitutiones futuris certum est dare formam 
negotlis non ad facta praeterita revocari; nisi nomi- 
natim et de praeterito t et adhuc pendentibus 
negotiis cautum sit. Laws and statutes are regarded 
as regulating future negotiations, not past transac- 
tions; unless they are expressly made to apply to 
both past and pending matters. - 

Le figendi et refigendi consuetudo est culosissi- 
a. @ practice of adding and pelea meh isa 
most dangerous one. 4 Coke pref. 

Leges fixit pretio atque refixit. He shaped and re- 
s pee laws for a price; he promulgwed and an- 
nulled laws at a price. © The reference is to a judge 
who took bribes. . 

Leges humanae nascuntur, vivunt, et moriuntur. Laws 

at humans have made are born, live, and die. 


Legal Maxims 


Leges naturae perfectissimae sunt et immutabiles; hu- 
mani vero juris conditio semper in infinitum decurrit, 
et nihil est in eo quod perpetuo stare possit. The laws 
of nature are most perfect and immutable; but the 
condition of human law is an unending succession, 
and there is nothing in it that can stand forever. 


Leges non verbis sed rebus sunt impositae. Laws are 
imposed un affairs, not words. 


Leges posteriores priores contrarias abrogant. Subse- 
quent laws repeal prior conflicting ones. (Cases: Stat- 
utes @159, 162. C.J.S. Statutes §§ 287, 294.] 


Leges suum ligent latorem. Laws should bind their own 
author. 2s 


; tibus, non-dormientibus. subventunt. The 
laws. aid those. who keep watch, not those who sleep 
(that is, the vigilant, not the negligent). (Cases: Ac- 
tion @63; Equity 64. C.J.S. Actions § 239; Equity 
§ 115.J 


Legibus sumptis desinentibus, lege naturae utendum est. 
hilohibs man-made laws fail, the law of nature must 
used. 


Legis constructio non facit injuriam. The construction 
of law does not do wrong. 


Legis interpretatio legis vim obtinet. The interpretation 
of law obtains the force of law. [Cases: Courts 108. 
C.J.S. Courts § 175.] 


Legislatorum est viva vox, rebus et non verbis legem 
imponere. The voice of legislators is a living voice, to 
impose laws on (actual) affairs and not on (mere) 
words. 


Legis minister non tenetur, in executione officii sui, 
ugere aut retrocedere. The minister of the law is not 
und, in the execution of his office, either to flee or 

to retreat. 


Legitime imperanti parere necesse est. One who com- _ 
mands lawfully must be obeyed. 


itimus haeres et filius est quem nuptiae demon- 
strant. A lawful son and heir ts he whom the mar- 
riage declares to be lawful. 

Le ley de Dieu et ley déterre sont tout un, et un et 
Vautre preferre et favour le common et peas bien 
del terre. The law of God and the law of the land are 
_all one; and both promote and favor the common 


and public good of the land. 
Le ley est le plus haut enheritance que le rof ad, car par 
le vil mesme ef touts ser rujets tnt rules, et si le ley 


ne fuit, nul roy ne nul enheritance serra. The law 1s 
the highest inheritance that the king possesses; for 
oy the law both he and all his subjects are ruled; and 
if there were no law, there would be neither king 
nor inheritance. 

Le salut du le est la supréme loi. The safety of the 
people is the highest law. 

Les fictions naissent de la loi, et non Ia loi des ns. 
Fictions arise from the law, and not law from fic- 
tions. 

Les lois ne se chargent de punir que les actions exteri- 


eures. Laws undertake to punish only outward ac- 
tions. 


Legal Maxims 


Lex aequitate gaudet. Law delights in equity. 

Lex aequitate gaudet; fectum; est norma 
recti. The law delights in equity: it covets perfection; 
it is a rule of right. 

Lex aliquando sequitur aequitatem. The law sometimes 
follows equity. 

Lex Angliae est lex misericordiae. The law of England is 
a law of mercy. 

Lex Angliae lex terrae est. The law of England is the 
law of the land. 

Lex Angliae non patitur absurdum. The law of England 
does not allow an absurdity. 

Lex Angliae nunquam matris sed semper patris condi- 
tionem imitari partum judicat. The law of England 
rules that the offspring always follows the condition 
of the father, never that of the mother. 

Lex Angliae nunquam sine parliamento mutari potest. 
The law of England can never be changed enous 
(act of) parliament. © This maxim is sometimes writ- 
ten Lex Angtiae sine Parliamento mutari non potest (also 
translatable as “the law of England cannot be 
changed but by Parliament”). : 


Lex rei consimili remedium praestat. A ben- 
eficial law affords a remedy in a similar case. 


Lex citius tolerare vult privatum damnum quam publi- 
cum malum. The law would sooner endure a private 
loss than a public evil. 

Lex contra id quod praesumit non recipit. 
The law accepts no proof against that which it 
presumes. 

Lex deficere non potest in 
cannot fail in dispensing Justice. 

Lex de futuro, judex de . The law (provides) 
for the future, the judge for the past. 

Lex dilationes semper exhorret. The law always abhors 
delays. 

Lex est ab aeterno. The law is from eternity. 

Lex est dictamen rationis. Law is the dictate of reason. 

Lex est exercitus judicum tutissimus ductor. The law is 
the safest leader of the army of judges. 

Lez est norma recti, Law is a.rule of right. 

Lex est ratio summa, quae jubet quae sunt utilia et 
necessaria, et eohtrarta prohtbet. Law is the highest 
form of reason, which commands what is useful and 
necessary and forbids the contrary. 


Lex est sanctio sancta, jubens honesta et prohibens 
contraria. Law is a sacred sanction, commanding 
what is right and prohibiting the contrary. 


Lex est summa ratio. Law is the highest reason. 


Lex est tutissima cassis; sub clypeo legis nemo decipitur. 
Law is the safest helmet; under the shield of the law 
no one is deceived. 


Lex facit regem. Law makes the king (i.e., makes the 
monarch king). 


Lex favet doti. The law favors dower. 


exhibenda. The law 
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Lex fingit ubi subsistit aequitas. Law creates a fiction 
where equity abides. 


Lex intendit vicinum vicini facta scire. The law pre- 


sumes that one neighbor knows the actions of anoth- 
er. 
Lex judicat de rebus necessario faciendis 
‘actis. The law judges of things that must necessarily 
done as if actually done. 


Lex necessitatis est lex temporis, i.e., instantis. The law 


of necessity is the law of time, ie., time present. § 
Lex neminem cogit ad vana seu inutilia peragenda. The | 


Cues Soetie one Ros do vain or useless things. 

: ific Performance 13. C.J.S. § 

Performance § 18.) ia 

Lex nensinem cogit ostendere quod nescire praesumitur, 
The law forces no one to make known what he is 
presumed not to know. 7 

Lex ace facit injuriam. The law does wrong to no 
one. [Cases: ity €954. CJ.S. ity §§ 93-94, 
116, 119, m4 : US ae 

Lex nemini operatur iniguum, nemini facit injuriam. 
The law works an iu to no one ar does 
wrong to no one. [Cases: Equity 54. C.J.S. 7 
§§ of-94, 116, 119, 124.) : aad 

Lex nil facit frustra, nil jubet frustra. The law does 
nothing in vain and commands nothing in vain. 

Lex non a est violanda. The law is not to be 
violated by the king. 

Lex non cogit ad ee The law does not compel 
to impossible ends. 

Lex non curat de minimis. The law is not concerned 
with matters of least consequence. [Cases: Appeal 
and Error 1171; Equity €34. C.J.S. A and 
Error §§ 919-920, 923. 

Lex non debet deficere conquerentibus in justitia exhi- 
benda. The law ought not to fail in dispensing justice 
to those with a grievance. 

Lex non deficit in justitia exhibenda. The law does not 
fail in showing justice. 

Lex non exacte definit, sed arbitrio boni viri . 
The law does not define exactly, but trusts in the 
judgment of a goodman. r 

Lex non favet votis delicatorum. The law-does not favor 
the wishes of the fastidious. 


Lex non intendit aliquid impossibile. The law does not 
intend anything impossible. 
Lex non novit nec matrem; solam veritatem. 


The law knows neither father nor mother; only the 
truth. 


Lex non oritur ex injuria. The law does not arise from 
an unlawful act. 


Lex non patitur fractiones et divisiones statuum. The 
law does not tolerate fractions and divisions of es- 
tates. 1 Coke 87a. ; 


Lex non praecipit inutilia, quia inutilis labor stultus. 
The law does not command useless things, because 
useless labor is foolish. [Cases: Mandamus @16. 
C.J.S. Mandamus §§ 12-13, 15, 59.) 


quasi re ipsa § 


re PERT a 


1731 


Lex non requirit verificari quod apparet curiae. The 
law does not require that to be proved which is 
apparent to the court. 


Lex plus laudatur quando ratione probatur. The law is 
more praised when it is consonant with reason. 


Lex posterior derogat priori. A later statute repeals an 


earlier one. : 


Lex prospicit, non respicit. The law looks forward, not 
backward. 


Lex punit mendaciam. The law punishes falsehood. 
Lex rejicit superflua, p incongrua. The law 


. 8 ti e . 
rejects superfluous, contradictory, and incongruous: 


Lex reprobat moram. The law disapproves of delay. 


Lex respicit aéguitatem. Law regards equity. 

Lex scripta si cesset, id custodiri oportet quod moribus 
et consuetudine inductum est; et, si gua in re hoc 
defecerit, tune id quod proximum et consequens ei est; 
et, si id non appareat, tunc jus quo urbs Romana 
utitur servari oportet. If the written law is silent, that 
which is drawn from manners and custom ought to 
be observed; and, if that is in ay manner defective, 
then what is next and consistent with it; and, if that 
does not cppear, then the law that Rome uses 
should be followed. 


Lex as tig dabit remedium. The law will always give a 
remedy. 


Lex semper intendit quod convenit rationi. The law 
always intends what is agreeable to reason. 


Lex naturae ordinem. The law regards the 
order of nature. 


Lex succurrit ignoranti. The law assists the ignorant. 
Lex succurrit minoribus. The law assists minors. 


Lex uno ore omnes alloquitur. The law speaks to all 
with one mouth. 

Lex vigilantibus, non dormientibus, subvenit. Law aids 

. the watchful, not the sleeping. 

Liberata pecunia non liberat offerentem. The return of 
money does not free the-party:presenting it (from 
liability). ; : 

Libertas est naturalis facultas ejus facere 
lbet, nist quod de jr aut of prohbete. Liber 
the natural power of sing whatever one pleases, 
except what is prevented by law or force. 

Libertas est res inestimabilis. Liberty is an inestimable 
thing. , 

pease inaestimabilis res est. Liberty is a priceless 
good. 

Libertas non recipit aestimationem. Freedom does not 
admit of valuation. 


* Libertas omnibus rebus favorabilior est. Liberty is more 
favored than all things. 


: ctantes 
regum a corona exierunt. Royal franchises relating to 
aie Crown have emanated from the Crown by grant 
of kings. 
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Libertinum ingratum leges civiles in pristinam servitu- 
tem redignunt; sed leges Angliae semel manumissum 
semper liberum judicant. The civil laws reduce an 
ungrateful freedman to his original slavery; but the 
laws of England regard a person once manumitted 


as ever after free. 


Liberum ad nullam recipit aestimationem. The 
body of a free person allows no price to be set on it. 
Dig. 9.3.7. 

Liberum est cuique apud se explorare an tat sibi 
consilium.: Everyone is free to ascertain for himself 
whether a recommendation is advantageous to him. 


Librorum appellatione continentut! omnia volusmina, 
sive in charta, sive in-membrana‘sint, sive in quavis 
alia materia. Under the namé‘of books are con- 
tained all volumes, whether on:paper, or on parch- 
ment, or on any other material. -. 


Licet dispositio de interesse futuro sit inutilis, tamen 
potest fieri declaratio praecedens quae sortiatur effec- 
tum interveniente novo actu. Even if the t of a 
future interest is inoperative, yet a declaration prece- 
dent may be made that may take effect, provided a 
new act intervenes. 


Licita bene miscentur, formula nisi juris obstet. Lawful 
acts are well joined together, unless some form of 
law prevents it. 

Tipeaniee < aies Tee Oe 

egiance is, as it were, the essence of the law; it is 

the bond of faith. 
eantia est vinculutwn fidei; ligeantia est legis essentia. 
“Alegianc is the bond of fealty and the essence of 


naturalis — claustris coercetur, sis 
metis refraenatur, nullis fintbus premitur. Natura 
allegiance is restrained by no barners, curbed by no 
bounds, compressed by no limits. 
et lapides sub armorum a; non conti-" 
nentur. Sticks and stones are not contained under 
the name of arms. 


Linea recta est index sui et obliqui; lex est linea recta. A 
right line is an index.of itself and of an oblique; law 
is a right line. Co. Litt. 158b. 

Linea recta semper ertur transversali. The right 
line is always preferred to the collateral. 

ae fe ripe" ag Letters patent 
of the king will not be void. . 

Literae scriptae manent. Written words last. 

Litis nomen omnem actionem significat, sive in rem, sive 


in personam sit, The word “lis” (a lawsuit) signifies 
every action, whether it is in rem or in personam. 


Litus est quousque maximus fluctus a mari pervenit. 
The shore is where the highest wave from the sea 
has reached. : 


L’obligation sans cause, ou sur une fausse cause, ou sur 
cause illicite, ne peut avoir aucun effet. An obligation 
without consideration, or on a false consideration, or 
on unlawful consideration, cannot have any effect. 

Locus contractus regit actum. The place of the contract 

verns the act. [Cases: Contracts $7144. C_J.S. Con- 
ict of Laws §§ 91-93; Contracts §§ 13-28, 25.] 
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Locus pro solutione reditus aut secundum 
conditionem dimissionis aut is esi stricte 


observandus. The place for the payment of rent or 
money is to be strictly observed according to the 
condition of the lease or obligation. 


Longa tia trahitur ad consensum. Long suffer- 
ance is construed as consent. 


casas est pacis jus. Long possession is a right 
of peace. 
Longa possessio jus parit. Long possession begets a 
right. 
et tollit actionem 
vero domatho. Long ion produces the right of 
possession and deprives the true owner of his action. 


Longum tempus et longus usus qui excedit memoriam 
hominum sufficit pra fare. ‘Loag time and long ‘use 
beyond the memory of men suffice for right. 

Loquendum ut vulgus, sentiendum ut docti. We should 
speak . the passin people; we should think as the 
learned. 


L’ou le ley done chose, la ceo done remedie a vener a 
. ceo. Where the law gives a right, it gives a remedy to 
recover. . 


Lubricum linguae non facile trahendum est in poenam. 
A slip of the tongue ought not to be easily subject to 
punishment. 


Luerum facere ex pupilli tutela tutor non debet. A 
guardian ought not to make money out of the 
guardianship of his ward. 

Lunaticus, qui gaudet in lucidis intervallis. A person is 
(still) a lunatic who enjoys lucid intervals. 


Magis de bono quam de malo lex iniendit. The law 
favors a good rather than a bad construction. @ 

. When an agreement's words are susceptible of both 
a favorable and an unfavorable meaning, the former 
is adopted. Thus, a bond conditioned to seer all 
offices will be construed to apply to assignable of- 
fices. 

Me rerum usus; magistra rerum . Use 
is the master of things; experience is the mistress of 
things. 

Magna Charta et Charta de Foresta sont appelés les 
deux s charters. Magna Carta and the Charter 
of the Forest are called the two great charters. 

Magna culpa dolus est. Great fault (or gross negli- 
gence) is equivalent to fraud. 

Magna negligentia culpa est; magna culpa dolus est. 
Great negligence is fault; great fault is fraud. 

Maihemium est homicidium inchoatum. Mayhem is in- 
cipient homicide. 

Maihemium est inter crimina majora minimum, et inter 
minora maximum. Mayhem 1s the least of great 
crimes, and the greatest among small. 

Mathemium est membri mutilatio, et dict poterit, ubi 
aliguis in aliqua parte sui is effectus sit inutilis 
ad um. Mayhem is the mutilation of a limb, 
and can be said (to occur) when a person is injured 
in any part of his body so as to be useless in a fight. 
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— continet in se minus. The greater includes the 

ess, 

Majore affectus quam legibus statuta est non est 
infamis. A feaaal afflicted with a greater punish- 
ment than is provided by law is not infamous. 4 Co. 
Inst. 66. 


Major haereditas venit unicuique nostrum a jure et 


legibus quam a parentibus. A ter inheritance 
comes to every one of us from right and the laws 
than comes from parents. 


Majori summae minor inest. The lesser is included in 
the greater sum. 


Major numerus in se continet minorem. The greater 
number contains in itself the less. 


Majus continet minus. The greater contains the less. 


Moajus dignum trahit ad s¢ minus dignum. The more 
worthy draws to itself the less worthy., 


Majus est delictum seipsum occidere quam alium. It is a 


greater crime to kill one’s self than another. 


Mala grammatica non vitiat chartam; sed in expositione 
instrumentorum mala grammatica quoad fieri possit 
evitanda est. Bad grammar does not vitiate a deed; 
but in the construction of instruments, bad gram- 
mar, as far as possible, is.to be avoided. 


Maledicta expositio quae corrumpi{ textum. It is a 
cursed construction that corrupts the text. 


Malefici unita, et 


ja non debent remanere i unitas 
continuum affectum tribuit delinquendi. Evil deeds 


ought not to remain unpunished, and impunity ; 


affords continual incitement to wrongdoing. 4 Coke 


45. 

Maleficia fy sage d untur, Misdeeds are dis- 
tinguished from proposals; crimes are distinguished 
by the intention (with which they are committed). 

Malitia est acida, est mali animi affectus. Malice is 
sour, it is the quality of a bad mind. 


Malitia supplet cetatem. Malice makes up for age. 


Malitiis hominum est obviandum. The malicious de- 
signs of men must be thwarted. @ Also found as 
Malum hominutstest obviand , 


en. aaa 
Malum non habet efficientem sed deficigntem causam. 


Evil has not an efficient but a deficient cause. 
Malum non praesumitur. Evil is not presumed. 


Malum quo communius eo pejus. The more common 
the evil, the worse. 


Malus usus est abolendus. An evil custom ought to be 
abolished; a bad usage should be abolished. 


Malus usus est abolendus, quia in consuetudinibus, non 
diuturnitas iemporis, sed soliditas rationis est con- 
sideranda. An evil custom is to be abolished, because, 
in customs, not length of time, but solidity of reason, 
is to be considered. 


Mandata licita strictam recipiunt interpretationem, sed 
illicita latam et extensam. Lawful commands receive 
a strict interpretation, but unlawful ones receive a 
wide and an expansive interpretation. 
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Mandatarius terminos sibi positos transgredi non po- 
test, A mandatary cannot exceed the bounds of his 
authority. 

Mandatum nisi gratuitum nullum est. Unless a man- 
date is gratuitous (without payment), it is not a 
mandate. 


Manifesta probatione non indigent. Obvious facts are 
not in need of proof. 


Maris et faeminae conjunctio est de jure naturae. The 
union of male and female is founded on the law of 
nature. 


Matrimonia debent esse libera. Marriages ought to be 
free. 


eet : 

Matrimonium subsequens legitimos facit quoad sacerdo- 
tium non qudad successionem: er consuetudinem 
regni sé habet in contrarium. Subsequent mar- 
riage legitimates as regards priesthood but not as 
regards succession because of the custom of the 
kingdom, which is to the contrary. 

Matrimonium subsequens tollit peccatum 
subsequent marriage removes preceding fault. 

Matter en ley ne serra mise en bouche del jurors. Matter 
of law shall not be put into the mouths of jurors. 


Maturiora’ sunt vota mulierum quam virorum. The 
wishes of women are of quicker maturity than those 
of men. © That is, women arrive earlier at eligibility 
for marriage. 6 Coke 71. 

Maxime ita dicta quia maxima est ejus dignitas et 
certissima auctoritas, atque Bs hyd maxime omnibus 

r. A maxim is so called because its dignity is 
chiefest and its authority is the most certain, and 
because it is most approved by all. 


Maxime paci sunt contraria vis et injuria. The greatest 
enemies to peace are force and wrong. 


Maximus erroris populus magister. The people are the 
greatest master of error. . 


Meliorem conditionem suam facere potest minor, de- 
terlorem nequaquam. A minor can improve or make 
his condition better, but in no way worse. @ This 
maxim is oS written ‘Meliorem haiinagasige ll 
cere potest minor, deteriorem nequaquam (also translata- 
ble as “a minor tan make liis ‘condition better, but by 
no means worse’). 


Melior est causa possidentis. The cause of the posses- 
sor is preferable. 


Melior est conditio defendentis. The condition of the 
defendant is the better. 


Melior est conditio possidentis et rei quam actoris. 
Better is the condition of the possessor, and that of 
the defendant (is better) than that of the plaintiff. 


Melior est conditio possidentis, ubi neuter jus habet. 
Better is the condition of the possessor where nei- 
ther of the two has the right. 


” Melior est vere praeveniens quam severe pun- 
jens. Justice that truly prevents a crime is better ian 
that which severely punishes it. 


Melius est in re occurrere quam post causam 
vulneratum 28 . It is better to oppose 
in time than to seek a remedy after a wrong has 


A 


Legal Maxims 


been inflicted. @ Coke introduces this maxim with 
the phrase ne per negligentiam damnum incurrat: “lest 
he incur damage through negligence.” 2 Co. Inst. 
299. 


Melius est jus deficiens quam jus incertum. Law that is 
deficient is better than law that is uncertain. 


Melius est omnia mala pati quam malo consentire. It is 
better to suffer every wrong than to consent to 
wrong. 

Melius est petere yap quam sectari rivulos. It is 
better to go to the fountainhead than to follow the 
streams. 

Melius est recurrere quam male cutrere. It is better to 
run back than to run wrong (or badly). @ It is better 
to retrace one’s stéps than to pidteed improperly. 


the intention of the testator is to be regarded. 
Mentiri est contra mentem ire. To lie is to go against 
the mind. 
Mercis appellatio ad res mobiles tantum . The 
term “merchandise” belongs to movable things only. 


Mercis appellatione homines non contineri. Under the 
ae of merchandise human beings are not includ- 


Merito beneficium legis amittit qui legem ipsam subvert- 
ere intendit. A person deservedly loses the protection 
of the law who attempts to overturn the law itself. 

Merito oe Rex le od 7 ir ei. The 
king rightly repa e law what (ie., the power 
that) the law rice to him; let the king:repay to 
the law what the law attributes to him. 

Merx est ae iad vendi potest. Merchandise is whatev- 
er can be sold. 

Meum est promittere, non dimittere. It is mine to . 
promise, not to discharge. 

Minatur innoceniibus qui parcit nocentibus. A person 
threatens the innocent who spares the guilty. 

Minima corporglis est major pecuniaria. 
The smallest bodily punishment is-greater than any 
pecuniary one. - at — 

Minime mutanda sunt quae certam habuerunt interpre- 
tationem. Things that have had a’ fixed interpreta- 
tion are to be altered as little as possible. | 

Minimum est nihilo proximum. The least is next to 
nothing. : 

Minor ante tempus agere non potest in casu proprieta- 
tis, nec etiam convenire. A minor before majority 
cannot act in a case of property, not even to agree. 

Minor ante tempus agere non potest in casu proprieta- 
tis, nec etiam convenire; differetur usque aetatem; sed 
non cadit breve. A minor before majority cannot act 
in a case of property, not even to agree; it will be 
deferred until majority; but a writ does not fail. 


Minor jurare non potest. A minor cannct take an oath. 


Minor minorem custodire non debet; alios enim praesu- 
mitur male regere qui seipsum nescit. A minor 
ought not be guardian of a minor, for he is pre- 


ae 
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sumed to govern others ill who does not know how 
to govern himself. 


Minor non tenetur respondere durante minori aetati, 
nist in causa dotis, Faia favorem. A minor is not 
bound to answer during his minority, except as a 
matter of favor in a cause of dower. 

Minor qui infra aetatem 12 annorum fuerit utlagari 
non potest nec extra legem poni, quia ante talem 
actatem, non est sub lege aliqua nec in decenna. A 
minor who is under 12 years of age cannot be 
outlawed nor placed beyond the law, because before 
that age he is not under any law nor in a decennary. 


Minor septemdecim annis non admittitur fore executo- 
rem. A person under 17 years of age is not admitted 
to be an executor. 

Minus solvit qui tardius solvit;.nam et tempore minus 
solvitur. A person. pays too little who pays too late; 
for, from the delay, uve payment is less. 


Misera est servitus ubi jus est vagum aut incertum. It is 
a miserable slavery where the law is vague or uncer- 
tain. 


Mitius imperanti melius paretur. The more mildly one 
commands, the better 1s he obeyed. 


Mobilia non habent situm. Movables have no fixed site 
or locality. 

Mobilia personam sequuntur, immobilia situm. Movable 
.things follow the person; immovable ones, their lo- 
cality. 

Mobilia sequuntur personam. Movables follow the per- 
son. [Cases: Taxation @ 98. CJ.S.  Toxation 
§§ 153-157, 160, 283.] 


Modica circumstantia facti jus mutat. A small circum- 
stance attending an act alters the right. 


Modus de non decimando non valet. A prescription not 
to pay tithes is void. 

Mod:zs et conventio vincunt legem. aes | form 
and the agreement of the parties overcome the law. 
® This is one of the first principles relative to the law 
of contract. 2 Coke 73. 


Modus legem dat donationi. Custom (or form) gives 
law to a gift. 


Moneta est justum medium et mensura rerum commu- 
tabilium, nam per medium monetae fit omnium rerum 
conveniens et justa aestimatio. Money is the just 
medium and measure of all exchangeable things, for 
by the medium of money a suitable and just estima- 
tion of all things is made. 


Monetandi jus comprehenditur in regalibus quae nun- 
quam a regio sceptro abdicantur. The right of coin- 
ing is included among those rights of royalty that are 
never relinquished by the kingly scepter. 


Monumenta quae nos recorda vocamus sunt veritatis et 
vetustatis ve . The monuments that we call rec- 
ords are the vestiges of truth and antiquity. 


Mora debitoris non debet esse creditori damnosa. Delay 
by a debtor ought not to be injurious to a creditor. 


sree reprobatur in lege. Delay is disapproved of in 
Ww. 
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Mors dicttur ultimum supplicium. Death is called the 
extreme penalty. 


Mors omnia solvit. Death dissolves all things. 


Mortis momentum est ultimum vitae momentum. The 
moment of death is the last moment of life. 


Mortuus exitus non est exitus. A dead issue is not issue. 
@ That is, a child born dead is no child. 


Mos retinendus est fidelissimae vetustatis. A custom of 
the truest antiquity is.to be retained. H 


Mulcta damnum famae non irrogat. A fine does not 
impose a loss of reputation. 


ete eg ral ad obliguum card serps conceduntur 
directo. ings are con indirectly that 
are not allowed "hirectly. 


Multa eres promissa levant. Many promises lessen 
confidence. a 


_ignoramus quae nobis non laterent si veterum 
lectio nobis fuit familiaris. We are ignorant of many 
things that would not be hidden from us if the 
reading of old authors were familiar to us. 


Multa in jure communi contra rationem disputandi pro 
communi utilitate introducta sunt. Many things have 
been introduced into the common law, with a view 
to the public good, that are contrary to logical 
reasoning. Co. Litt. 70b. 

Multa multo exercitatione facilius quam regulis perci- 
fies. You will oe ee things much more 
easily by practice than by rules. 

Multa non vetat lex quae tamen tacite damnavit. The 
law does not forbid many things that yet it has 
silently condemned. 


Multa transeunt cum universitate quae non se 
transeunt. Many things pass with the whole that 
would not pass separately. 


Multi multa, nemo omnia novit, Many men know many 
things; no one knows everything. - 

Multiplex et indistinctum parit confusionem; et quaes- 
tiones quo simpliciores, eo lucidicres. Multiplicity and 
indistinctness produce confusion: the simpler ques- 
tions are, the more lucid they are. 

Multiplicata transgressione .crescat ‘tga inflictio. 
The infliction of punishment should.increase with 
the repetition of the offense. © Coke continues, Ex 
frequenti delicto augetur poena (q.v.). 2 Co. Inst. 479. 

Multitudinem decem faciunt. Ten make a multitude. 


Multitudo errantium non parit errori patrocinium. The 
multitude of those who err does not produce indul- 
gence for error. , 


Multitudo imperitorum perdit curiam. A multitude of 
ignorant practitioners destroys a court. 


Multo utilius est pauca idonea effundere, quam multis 
inutilibus homines gravari. It is much more useful to 
pour forth a few suitable things than to burden 
mankind with many useless things. 


Nasciturus pro jam nato habetur quamdiu r de 
ejus commodo. One about to be born is held as 
already born as long as the issue is to his benefit; a 
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child conceived is treated as born to the extent that 
it is to his or her benefit. 


Natura appetit perfectum, ita et lex. Nature aspires to 
perfection, and so does the law. 


Naturae vis maxima; natura bis maxima. The force of 
nature is greatest; (and, as some say,) nature is 
doubly greatest. 2 Co. Inst. 564. 


Natura fide jussionis sit strictissimi juris et non durat 
vel extendatur de re ad rem, de persona ad personam, 
de tempore ad tempus. The nature of the contract of 
suretyship is strictissimi juris, and does not endure 
or should not be extended from thing to thing, from 
person to person, or from time to.time. 

Naturale est quidlibet dissolvi'eo mado quo ligatur. It is 
natural for a thing to be dissolved in the same way in 
which it is bound. os 

Natura non facit saltum, ita nec lex. Nature makes no 
leap, and neither does the law. 


Natura non facit vacuum, nec lex supervacuun:. Nature 
makes no vacuum, and the law nothing purposeless. 


Nec curia de in justitia exhibenda. Nor should 
the court be deficient in shoving justice. 


Necessarium est quod non potest aliter se habere. That 
is necessary which cannot be otherwise. 


Necessitas est lex temporis et loci. Necessity is the law of 
time and place. 


Necessitas excusat aut extenuat delictum in capitalibus, 
quod non operatur idem in civilibus. Necessity excus- 
es or extenuates delinquency in capital cases, but 
does not have the same effect in civil cases. 


Necessitas facit licitum quod alias non est Kcitum. 
Necessity makes Jawful what otherwise is unlawful. 
(Cases: Criminal Law @=38. -C.J.S. Criminal Law 
§§ 49-53.] 


, Necessitas inducit privilegi ium quoad jura ‘en ata. Ne- 
ore creates a privilege with regard to private 
rights. 

Necessitas non habet legen. Necessity has no law. 

Necessitas publica major est‘quam privata. Public ne- 
cessity is. greater than private necessity. 

Necessitas quod. cogit defendit. Necessity defends what 
it compels. . 

Necessitas sub lege non continetur, quia quod alias non 
est Heitum necessitas facit licittum. Necessity is not 
restrained by law, since what otherwise is not lawful 
necessity makes lawful. 


Necessitas vincit legem. Necessity overcomes the law. 


Necessitas vincit legem; legum vincula irridet. Necessity 
overcomes the law; it laughs at the fetters of laws. 


Nec super eum ibimus, nec super eum mittemus, nisi per 
legale judicium parium suorum. Nor shall we go 
upon him, nor send upon him, except by the lawtul 

Peers of his peers; we will not go against him or 

send against him except by the lawful judgment of 

e gs @ This language appears in Magna Carta, 


Nec 


us nec locus occurrit regi. Neither time nor 
place 


warts the king. 
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Nec veniam effuso sanguine casus habet. Where blood 
has been spilled, the case is unpardonable. 

Nec veniam, laeso numine, casus habet. Where the 
Divinity has been insulted, the case is unpardonable. 

Negatio conclusionis est error in lege. The denial of a 
conclusion is error in law. 

Negatio destruit negationem, et ambae faciunt affirma- 
tionem. A negative destroys a negative, and both 
make an affirmative. 

Negatio duplex est affirmatio. A double negative is an 
affirmative. ; 

Negligentia iy de habet infortuniam comitem. Negli- 
gence always has misfortune for ‘x’companion. 

Neminem laedit qui jure suo utitur. A person who 
exercises his own rights injures noone. 

Neminem esse sapientiorem legibus. No one 
ought to be wiser than the laws. 


Nemo admittendus est inhabilitare seipsum. No one is 
allowed to incapacitate himself. 


Nemo agit in seipsum. No one acts against himself. 

Nemo alienae rei, sine satisdatione, defensor idoneus 
in . No one is considered a competent de- 
fender of ancthcr's property, without security. 

Nemo alieno nomine lege agere potest. No one can sue 
at law in the name of another. 

Nemo aliquam partem recte intelligere potest, antequam 
totum iterum atque iterum « No one can 


properly understand any part of a thing until he has 
read through the whole again and again. 


Nemo allegans suam turpitudinem audiendus est. No 
one testifying to his own wrong is to be heard as a 
witness. (Cases: Estoppel 59. C.J.S. Estoppel §§ 89, 
121, 

Nemo auditur propriam turpitudinem allegans. No one 
is heard when alleging his own wickedness; no one 
can be heard whose claim is based on his own 
disgraceful behavior. _ uae 

Nemo bis punitur pro. eodem delicto. No one is pun- 
ished. twice for the same offense.-..- 

Nemo cogitationis m patitur, No one suffers pun- 
ishment for his thoughts. 

Nemo rem suam vendere, etiam just8 pretio. No 
one is bound to sell his property, even for a just 
price. 

Nemo commodum capere potest de injuria sua propria. 
No one can derive benefit from his own wrong. 

Nemo contra factum suum (proprium) venire potest. No 
one can contradict his own deed. 2 Co. Inst. 66. 

Nemo damnum facit, nisi qui id fecit quod facere jus 
non habet. No one does damage except the person 
who did what he has no right to do. 

Nemo dare potest quod non habet. No one can give that 
which he does not have. 

Nemo dat qui non habet. No one gives who does not 
possess. 
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Nemo dat quod non habet. No one gives what he does 

not have; no one transfers (a right) that he does mot 

. ® According to this maxim, no one gives a 

etter title to property than he himself possesses. A 

variation of this maxim is Nemo dat qui non habet (no 

one gives who does not have). 

Nemo debet bis puniri pro uno delicto. No one ought to 

be punished twice for the same offense. 


Nemo debet bis vexari pro eadem causa. No one should 
be twice troubled for the same cause. (Cases: Judg- 
ment 540. C.J.S. Judgments §§ 697-700, 702-703.) 

Nemo debet bis vexari pro una et eadem causa. No one 
ought to be oe cou ot one and the same 
cause. [Cases: Ju mt $9540. CJ.S. Judgments 
$§ 697-700, 7 “708.) 

Nemo debet bis vexari, si constet curlae quod sit pro 
una et eadem causa. No one ought to be twice 
troubled, if it appears to the court that it is for one 
and the same cause of action. ° 

Nemo debet esse judex in causa. No one should 
be judge in his own cause. [Cases: Judges @>42. 
C.J.S. Judges §§ 119-121, 123-125.] 

: Nemo debet immiscere se rei alienae ad se nihil perti- 

nenti. No one should interfere in another's business 

that does not at all concern him. 


Nemo debet in communione invitus tenert. No one 
should be retained in a partnership against his will. 

Nemo debet locupletari akiena jactura. No one ought to 
be enriched at another's expense. 


Nemo debet locupletari ex alterius incommodo. No one 
ought to be enriched out of another's disadvantage. 


Nemo debet rem suam sine factu aut defectu suo amit- 
tere. No one should lose his property without his 
own act or negligence. 


Nemo de domo sua extrahi potest. No one can be 
dragged (taken by force) from his own house. Dig. 
50.17 103. . 

Nemo duobus utatur offictis. No one should exercise 
two offices. 

Nemo ejusdem tenementi simul potest esse haeres et 
dominus. No one can be both heir and owner of the 
same land at the same time. 


Nemo enim aliquam partem recte igere possit ante- 
quam totum iterum atque tferum t. No one 
may be able rightly to understand one part before 
he has again and again read. through the whole. 


Nemo est haeres viventis..No one is an heir of someone 
living. [Cases: Descent and Distribution @68; Wills 
€—506(6). C.].S. Descent and Distribution § 68; Wills 
§ 953.] 

Nemo est supra leges. No one is above the laws. 


Nemo ex alterius facto praegravari debet. No one 
ought to be burdened in consequence of another's 
act. 


Nemo ex consilio obligatur. No one is bound for the 
advice he gives. 


Nemo ex dolo suo relevetur aut auxilium capiat. 
rie ri one be relieved or gain advantage by his own 
raud. 
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Nemo ex proprio dolo consequitur actionem. No one 
acquires a right of action from his own wrong (or 
deception). (Cases: Action €°4. C.j.S. Actions 
§§ 29-30.) 


Nemo cx suo delicto meliorem suam conditionem facere 
potest. No one can improve his condition by his own 
wrong. : 

Nemo inauditus condemnari debet, st non sit contumax., 
No one ought to be condemned unheard, unless for 


contempt. @ This maxim is sometimes written Nemo | 
inaudilus nec insummonitus condemnari debel, si non sit 4 


contumax (meaning “no one should be condemned 
unheard and unsummoned, unless for contempt’’). 


Nemo in communione potest invitus detineri. No one 
can be held (to act) m common against his will; no 
one can be forced to remain in common ownership 
against his will. © This maxim states.the premise that 
a coowner can always insist on the. division of the 
property owned. ae 


Nemo in propria causa testis esse debet. No one can be 
a witness in his own cause. 


Nemo jus sibi dicere potest. No one can give judgment . 
mself. ; 


for hi 


Nemo militans Deo oe rma secularibus negotiis. No 
one warring for God should be troubled by secular 
business. 

Nemo nascitur artifex. No one is born an expert. @ 


Wisdom in the law is acquired only through diligent 
study. Co. Litt. 97b. 


Nemo patriam in qua natus est exuere, nec ligeantiae 


debitum ejurare possit. No one can cast off his native 


land or refuse the obligation of allegiance to it. 

Nemo plus 
habuit. No one leaves a greater asset tc his heir than 
he had himself. 

Nemo plus juris ad alienum transferre potest quam ipse 
haberet. No one can transfer to another a greater 
right than he himself might have. Dig. 50.17.54. 
(Cases: Sales 226. C.J.S. Sales §§ 219, 231.) 


Nemo potest contra recordum verificare per patriam. 
No one can verify by the country against a record. © 
Certain nidtters of record cannot be contested in 


‘court. 2 Co. Inst. 380. * ae 
Nemo potest esse dominus, et haeres. No one can be 
both owner andheir. |" ae 


Nemo potest esse simul actor et judex. No one can be at 
the same time suitor and judge. 


Nemo potest esse tenens et dominus. No one can be at 
the same time tenant and landlord (of the same 
tenement). 


Nemo potest exuere patriam. No one can cast off his 
own country. 


Nemo potest facere per alium quod per se non potest. 
No one can do through another what he cannot do 
by himself. 

Nemo potest facere per obliquum quod non potest facere 
per directum. No one can de indirectly what he 
cannot do directly. 


commodi haeredi suo relinquit quam ipse . 


Saree 
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Nemo potest mutare consilium suum in alterius inju- 
riam. No one can change his purpose to the injury 
of another. 


Nemo potest nisi quod de jure potest. No one is able to 
do a thing nies | he can do at lawfully. 

Nemo potest plus juris ad alium transferre quam ipse 
habet. No one can transfer to another a greater right 
than he himself (actually) has. Co. Litt. 309. (Cases: 
Sales €226. C.].S. Sales §§ 219, 231.] 


Nemo potest praecise cogi ad factum. No one can be 
compelled to perform a specific act. @ The effect of 
this maxim.is that an order of specific performance 
is not available. de 

Nemo potest sibi.debere. No-one-can owe to himself. 

Nemo praesens nisi intelligat..Oné is not present unless 
he understands. 

Nemo praesumitur alienam posteritatem suae praetu- 
lisse. No one is presumed to have preferred anoth- 
er's posterity to his.own. 


Nemo praesumitur donare. No one is presumed to 
make a gift. 


Nemo pracsumitur esse immemor suae aeternae saluta- 
tis, et maxime in articulo mortis. No one is presumed 
to be forgetful of his eternal welfare, and especially 
at the point of death. 


Nemo praesumitur ludere in extremis. No one is pre- 
sumed to trifle at the point of death. 


— praesumitur malus. No one is presumed to be 
bad. 


Nemo prohibetur plures s sive artes exer- 
cere. No one is prohibited from exercising several 
kinds of business or arts. 

Nemo prohibetur pluribus defensionibus uti. No one is 
forbidden to employ several defenses. 

Nemo prudens punit ut praeterita revocentur, sed ut 
Sutura » No one who is wise gives 
punishment so that past deeds may be revoked, bu 
so that future deeds may be prevented. . 


Nemo punitur pro alieno delicto. No one is punished 
for the crime or wrong of another. : 

Nemo punitur sine injuria, facto, seu defalta. No one is 
punished unless for some wrong, act, or default. 


Nemo qui condemnare absolvere non potest. No 
one who can condemn is unable to acquit. 


Nemo sibi esse judex vel suis jus dicere debet. No one 
ought to be his own judge or to administer justice in 
cases where his relations are concerned. 


Nemo sine actione r, et hoc non sine breve sive 
Hibello conventional. No one goes to trial without an 
action, and no one can bring an action without a 
writ or bill. 


Nemo tenetur ad impossibile. No one is bound to an 
impossibility. 


Nemo tenetur armare adversarium contra se. No one is 


bound to arm his adversary against himself. 


Nemo tenetur divinare. No one is bound to foretell the 
future. : 
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Nemo tenetur edere instrumenta contra se. No one is 
bound to produce writings against himself. 


Nemo tenetur informare qui nescit sed quisqués scire 
‘od informat. No one who is ignorant of a thing is 
und to give information of it, but everyone is 

bound to know what he gives information of. 


Nemo tenetur jurare in suam turpitudinem. No one is 
bound to swear to his own criminality. 


Nemo tenetur ere seipsum. No one is bound to 
betray himself. @ In other words, no one can be 
compelled to incriminate himself. 


Nemo tenetur seipsum. accusare,.No one is bound to 
accuse himself. @ ‘This is a formulation of the privi- 
lege against’ self-ingrimination,-In good Latin, se 
ipsum appears as two words; but.in law the phrase is 
usually combined to one (seipsum). (Cases: Criminal 
Law $9393; Witnesses @°297. CJ.S. Criminal Law 
§ 645; Witnesses § 522.) 

Nemo tenetur seipsum infortuniis et periculis exponere. 
No one is bound to expose himself to misfortune 
and dangers. 


Nemo tenetur seipsum prodere. No one is bound to 
betray himself. 


Nemo unquam judicet in se. Let no one ever be a judge 
in his own cause. 

Nemo unquam vir magnus fuit sine aliquo divino affla- 
tu. No one was ever a great man without some 
divine inspiration. 

Nemo videtur fraudare eos qui sciunt et consentiunt. 
No one is considered as deceiving those who know 
‘and consent. 

Neque leges neque senatus consulta ita scribi possunt ut 
peas ae i inciderint hendan- 
tur; sed sufficit ea quae plerumque accidunt contin- 
eri. Neither laws nor acts of senate can be so written - 
as to include all cases that have happened at any 
time; it is sufficient that those things that usually 
occur are encompassed. Dig. 1.3.10. pr. 


Ne quid in loco publico vel itinere fiat. Let nothing be 
done (put df erected) in a public-place or way. @ The 
title of an interdict in the Roman law. 


Nigrum nunguam excedere debet #ubrum. The black 
should never go beyond the red. ® That is, the text 
of a statute should never be read in a sense more 
comprehensive than the rubric, or title. > 


Nihil aliud rex quam quod de jure potest. The 
king can do nothing but what he can do legally; the 
king can do nothing except by law. 


Nihil consensui tam contrarium est quam vis atque 
metus. Nothing is so opposite to consent as force and 
fear. 


Nihil dat gui non habet. A person gives nothing who 
has nothing. 

Nihil de re accrescit ei qui nihil in re quando jus 
accresceret habet. Nothing from a property accrues 
to a person who had no interest in the property 
when the right accrued. Co. Litt. 188. 

Nihil dictum quod non dictum prius. Nothing is said 
that was not said before. 
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Nihil est enim Uberale quod non idem justum. For there 
is nothing generous that is not at the same time just. 


Nihil est magis rationi consentaneum quam eodem modo 
quodque dissolvere quo conflatum est. Nothing is 
more consonant to reason than that everything 
should be dissolved in the same way as it was made. 


Nihil facit. error nominis cum de corpore constat. An 
error in the name is nothing when there is certainty 
as to the person. . 


Nihil habet forum ex scena. The court has nothing to 
do with what is not before it. 


Nthil infra um subditos conservat in tranqui- 
Hitate et coneordia quam debts legum administratio. 
Nothing better preserves the subjects of the realm in 
tranquillity and concord than a due administration 
of the laws. 2 Co. Inst. 158. 

Nihil iniquius quam itatem nimis intendere. Noth- 
ing is more unjust than to extend equity too far. 

Néthil in lege intolerabilius est (quam) eandem rem 
diverso jure censeri. Nothing in law is more intoler- 
able than that the same case should be subject (in 

. different courts) to different views of the law. 


Nihil magis justum est quam quod necessarium est. 
Nothing is more just than what is necessary. 


Nihil nequam est praesumendum. Nothing wicked is to 
be presumed. ‘ 


Nihil perfectum est dum aliquid resiat agendum. Noth- 
ing 1s perfect while something remains to be done. 


Nihil peti potest ante id tempus quo per rerum naturam 
persolvi possit. Nothing can be demanded before the 
time when, in the nature of things, it can be paid. 


Nihil possumus contra veritatem. We have no power 
against truth. 


Nihil praescribitur nisi quod possidetur. There is no 
prescription for what is not po . 


Nihil quod est contra rationem est licitum. Nothing that 
is against reason is lawful. 


Nihil quod est inconveniens est Hcitum. Nothing that is 
improper is lawful. Co. Litt. 66a. 


Nihil quod est licitum est inconveniens. Nothing that is 
lawful is improper. 

Nihil simul inventum est et perfectum. Nothing is in- 
vented and perfected at the same moment. 

Nihil tam conveniens est naturali aequitati quam 
unumquodque dissolvi eo ligamine quo ligatum est. 
Nothing is so consonant with natural equity as that 
each thing should be dissolved by the same means as 
it was bound. 


Nihil tam conveniens est naturali aeguitati quam volun- 
tatem domini volentis rem suam in alium transferre 
ratam haberi. Nothing is more consistent with natu- 
ral equity than to confirm the will of an owner who 
desires to transfer his property to another. 


Nihil tam naturale est quam eo genere quidque dissol- 
vere quo colligatum est. Nothing is so natural as that 
an obligation should be dissolved by the same princi- 
ple by which it was contracted. 
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Nihil tam naturale est quam eo genere quidque dissod. 
vere quo colligatum est; ideo ane ae Sbligatio verbds 
tollitur; nudi consensus obligatio contrario consensu 
dissolvitur. Nothing is so natural as to dissolve any- 
thing in the way in which it was bound together; 
therefore the obligation of words is taken away b 
words; the obligation of mere consent is dissolved by 
the contrary consent. 


Nihil tam proprium imperio quam legibus vivere. Noth- 
ing is so becoming to authority as to live according 
to the law. 

Nil agit exemplum litem quod lite resolvit. A precedent 
accomplishes nothing if it settles one dispute by 
raising another. 

Nil facit error nominis cum de corpore vel 
constat, An error in the name is immaterial when the 
body or person is certain... * 


Nil sine prudenti fecit ratione vetustas. Antiquity did 


nothing without a good reason. 


Nil temere novandum. Nothing should be rashly 
changed. 


Nimia certitudo certitudinem ipsam destruit. Too great 
certainty destroys certainty itself. , 

Nimia subtilitas in jure reprobatur. Too much subtlety 
in law is condemned. 

Nimia subtilitas in jure r tur, et talis gic 
certitudinem confundit. Too great subtlety is disap- 
proved of in law, and fick: certainty confounds 
certainty. 

Nimium altercando veritas amittitur. By too much 
quarreling truth is lost. 

Nobiles magis plectuntur pecunia, plebes vero in cor- 
pore. The higher classes are more punished in mon- 
ey, but the lower in person. 

Nobiles sunt qui arma gentilitia antecessorum suorum 
proferre possunt. The gentry are those who are able 
to produce the heraldic arms of their own ancestors. 

Nobiliores et benigniores praesumptiones in dubiis sunt 
praeferendae. When in doubt, the more generous 
and kind presumptions are to be preferred. 


Nobilitas est duplex, superior et inferior. There are two 
sorts of nobility, the higher and the lower. 


Nomen. est quasi rei notamen. A name is, as it were, the 
distinctive sign (or signifier) of a thing. ;-- ; 
Nomen non sufficit si res non’ sit de jure Gut de facto. A 
name does not suffice if the thing does not exist by 

law or by fact. 


Nomina si nescis, perit cognitio rerum. If you do not 
know the names of things, the knowledge of things 
themselves perishes. 


Nomina si nescis, poe cognitio rerum; et nomina si 
peraets certe distinctio rerum perditur. If you do not 
now the names of things, the knowledge of things 
themselves perishes; and, if you lose the names, the 
distinction of the things is certainly lost. 


Nomina sunt mutabilia, res autem immobiles. Names 
are mutable, but things immutable. 


Nomina sunt notae rerum. Names are the marks of 
things. 
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Nomina sunt symbola rerum. Names are the symbols of 
things. 

Non accipi debent verba in demonstrationem falsam, 
quae competunt in Kimitationem veram. Words ought 
not to be accepted to import a false description when 
they are consistent with a true definition. 


Non alio modo puniatur aliquis, quam secundum quod 

’ se habet condemnatio. A person may not be punished 
otherwise than according to what the sentence en- 
joins. 

Non aliter a significatione verborum recedi 
quam cum manifestum est aliud sensisse testatorem. 
We must depart from the (ordinary) significance of 
words only when it is evident that the. testator had a 
different understanding. Dig. 32.69. pr. 

Non auditur perire volens. One who wishes to perish is 
not heard. 


Non bis in idem (or i ive, ne bis in idem). Not 
twice for the same thing. @ That is, a person shall 
not be twice tried for the same crime. This maxim of 
the civil law expresses the same principle as the 
familiar rule against “double jeopardy.” [Cases: Dou- 
ble Jeopardy © 183.1.] 

Non concedantur citationes priusquars exprimatur su- 
fer qua re fieri decet citatio. Summonses should not 

granted before it is ga on what ground a 
summons should be issued. 


Non consentit qui errat. A person who errs docs not 
consent. 


Non dat qui non habet. A person who does not have 
does not give. 


Non debeo melioris conditionis esse quam auctor meus a 
quo in me transit. I ought not to be in better 
condition than the person to whose rights I succeed. 


Non deberet alii nocere quod inter alios actum esset. A 
person ought not to be injured by what has taken 
place between other parties. 


Non debet actori licere quod reo non permittitur. What 
is ei pares to the defendant ought not to be 
allowed to the plaintiff. 


Non debet adduci exceptio ejus rei cujus petitur dissolu- 
tio. An exception (or plea).should- not be made on 
the very matter of which a determination is sought 
(in the case at hand). 


Non debet alii nocere quod inter alios actum est. A 
person ought not to be prejudiced by what has been 
done between others. 


Non debet alteri per alterum iniqua conditio inferri, An 
unfair condition ought not to be brought on one 
person by the act of another. 


Non debet cui plus licet quod minus est non licere. A 
person who is permitted to do the greater thing 
ought not to be forbidden to do the lesser. 


Non debet dict tendere in m ecclesiasticae 

Uberatatis quod pro rege et spr necessarium 

. What seems necessary for the king and the 

state ought not to be said to tend to the prejudice of 
spiritual liberty. 


Legal Maxims 


Non decet homines dedere causa non cognita. It is 
unbecoming to surrender people when no cause has 
been shown. 


Non decipitur qui scit se decipi. A person is not 
deceived who knows himself to be deceived. 


Non definitur in jure quid sit conatus. What an at- 
tempt is, is not defined in law. 


Non differunt quae concordant re, tametsi non in verbis 
tisdem. Those things that agree in substance, even if 
not in the same words, do not differ. 


Non dubitatur, etsi specialiter venditor evictionem non 
miserit, re evicta, ex empto competere actionem. It 

is certain that even if the vendor has not given a 
special rantee, an action exempto lies against 
him, if the purchaser .is evicted. ~ 

Non efficit affectus nist sequatur éfjectus. The inten- 
tion amounts to nothing unless some effect follows. 

Non erit alia lex Romae, alia Athaenis; alia nunc, alia 
posthac; sed et omnes gentes, et omni tempore, una lex, 
et et immortalis continebit. There will not - 
be one law at Rome, another at Athens; one law 
now, another hereafter; but one eternal and immor- 
tal law shall bind together all nations throughout all 
time. 

Non est arctius vinculum inter homines quem jusjuran- 
dum. There is no closer (or firmer) link among men 
than an oath. 


Non est certandum de regulis juris. There is no disput- 
ing rules of law. 


Non est consonum rationi 
curia so ce fore i Sn 
principalis forum ecclesiasticum noscitur pertin- 
ere. It is unreasonable that the cognizance of an 
accessory matter should be impeded in an ecclesiasti- 
cal court, when the cognizance of the principal cause 
is admitted to appertain to an ecclesiastical court. 


Non est disputandum contra principia negantem. There 
is no disputing against a person who denies first 
principles. 

Non est justym aliquem attenatum post mortem facere 
enardea'e rete ee des pro legitimo 
habebatur. It .is not just to make an elderborn a 
bastard after his death, who during his lifetime was 
accounted legitimate. 

Non est novum ut leges ad posteriores trahan- 
tur. It is not an-innovation to adapt earfier laws to 
later ones. Dig. 1.3.26. 


Non est recedendum a communi observantia. There 
should be no departure from a common observance. 


Non est r quin fallat. There is no rule that may 
not deceive (or disappoint). 


Non est reus nisi mens sit rea. A person is not guilty 
unless his mind is guilty. [Cases: Criminal Law €20. 
CJS. Criminal Law §§ 31-33, 35-39; Negligence 


cognitio accessorii in 
tur, ubi cognitio causae 


singulis concedendum quod per 

blice possit fieri, ne occasio sit majoris tumultus 
Faciendi That is not to be conceded to private 
persons which can be publicly done by the magis- 
trate, lest it be the occasion of greater tumult. 


‘Legal Maxims 


Non exemplis sed legibus judicandum est. Not by exam- 
ples but by the laws must judgment be made. 


Non ex opinionibus singulorum, sed ex communi usu, 
nomina exaudiri debent. Names of things ought to be 


understood according to common usage, not accord- 
ing to the a of individuals. (Cases: Wills 
456. C.J.S. Wills § 842.) 


Non facias malum ut inde veniat bonum. You are not 
to do evil that good may come of it. 


Non impedit clausula quo minus ab eadem 
potestate res dissolvantur a qua constituuntur. A de- 
rogatory clause does not prevent things from being 
dissolved by the same power by which they were 
originally made. 

Non in legendo sed in intelligendo eonsistunt. The 
laws consist not in reading <a ed understanding. 


Non in tabulis est fas. It is not in books that the law is 
to be found. .< . 

Non jus ex regula, sed regula ex jure. The law does not 
ae from the-rule (or maxim), but the rule from 
the law. 


Non jus, sed seisina. ?lasan Not right, but seisin, 
makes a stock (from which the inheritance must 
descend). 

Non licet quod io cet. That which is permitted 


only at a loss is not permitted. 


Non nasci et natum mori paria sunt. Not to be born 
and to be born dead are equivalent. 

Non obkigat lex nisi promulgata. A law is not binding 
unless it has been promulgated. 

Non observata forma, infertur adnullatio actus. When 
the form has not been observed, an annulment of 
the act is inferred. 

Non affectus nist sequatur effectus. Sed in actro- 
cioribus delictis punitur affectus, licet non sequatur 

effectus. The intention is not an offense unless an 

fect follow. But in the most atrocious crimes the 
intention is punished, although no effect follow. 


Non officit conatus nisi sequatur effectus. An attempt 


‘does not harm unless a consequence follows. 
Non omne damnum inducit injuriam. Not every loss 
_ produces an injury (i.e., gives a right to action). 
Non omne quod litet honestum:‘est. Not everything that 
is lawful is horférable; not everything that is allow- 
able is morally right. 
Non omnium quae a majoribus nostris constituta sunt 


ratio reddi potest. Reason cannot always be given for . 


the institutions of our ancestors. 


Non pertinet ad judicem secularem cognoscere de iis 

a sunt mere spiritualia annexa. It belongs not to 

e secular judge to take cognizance of things that 
are merely spiritual. 

Non possessori incumbit necessitas probandi posses- 
stones ad se e. It is not incumbent on the 
poser of property to prove that his possessions 

elong to him. 

Non potest adduct exceptio ejusdem rei cujus petitur 
dissolutio. An exception cannot be brought on the 
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same matter whose determination is at issue (in the 
action at hand). 

Non potest probari quod probatum non relevat. That 
cannot be proved which, when proved, is irrelevant. 

Non potest quis sine brevi agere. No one can sue 
without a writ. 

Non potest rex -heegie facere cum injuria et damno 

ing 


aliorum. The cannot confer a 
sions injury and loss to others. 


ge MN are 


avor that occa- ° 


_ Non potest rex stibditum renitentem onerare imposition- 


ibus. The king cannot load a subject with impositions — 


against his consent. 


Non potest videri desisse habere 
cannot be consid 
ave a thing who never had it. 


Non praestat impe. um quod de fe 


i nunquam habuit. A 


as having ceased to - 


non sortitur - 


effectum. A thing that has no effect in law is not an ° 


impediment. 
Non dictum est, sed quod factum est, inspicitur. 
Not what has been said but what has been done is 
rded. (Cases: Wills @7108. CJ.S. Wells 
§§ 217-221, 225.) 


Non quod voluit testator, sed quod dixit in testamento 
inspicitur. Not what the testator wanted, but what he 
said in the will, is regarded. 

Non refert an quis assensum suum praefert verbis an 
rebus ipsis et factis. It is immatenal whether a per- 
ried i assent by words or by acts themselves and 


Non refert quid ex aequipollentibus fiat. It does not 


matter which of two equivalents happens. 

Non refert quid notum sit judici, si notum non sit in 
forma eis. It matters not what is known to the 
judge if it is not known to him judicially. 

Non refert verbis an factis fit revocatio. It does not 
matter whether a revocation is made by words or by 
acts. 


Non respondebit minor, nisi in causa dotis, et hoc pro 
favore doti. A minor shall not answer except in a 
case of dower, and here in favor of dower. 


Non solent quae abundant vitiare scripturas. Superflu- 
ous expressions do not ustially vitiate writings. 

Non solum quid licet sed quid est conveniens consider- 
andum, quia nihil quod tnconveniens ést licitum. Not 
only what is permitted but what is proper is to be 
considered, because nothing improper is lawful. 


Non sunt longa ubi nihil est quod demere possis. There 
is no prolixity where there is nothing that you can 
omit. 

Non temere credere est nervus sapientae. Not to believe 
rashly is the sinew of wisdom. 


Non valebit felonis generatio nec ad haereditatem pa- 
ternam vel maternam; si autem ante SP hephiae seh at red 
Honem fecerit, talis generatio succedit in haereditate 
patris vel matris a quo non fuerit felonia perpetrata. 
The offspring of a felon cannot succeed to either a 
maternal or paternal inheritance; but if the felon 
had offspring before the felony, the offspring may 
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succeed to the inheritance of the father or mother by 
whom no felony was committed. 


Non valet confirmatio, nisi ille, qui confirmat, sit in 
possessione rei vel juris unde fieri debet confirmatio; 
et eodem modo, nisi ille cui confirmatio fit sit in 
possessione. Confirmation is not valid unless the per- 
son who confirms is in possession either of the thing 
or of the right of which confirmation is to be made, 
and, in like manner, unless that person to whom 
confirmation is made is in possession. 


Non valet donatio nisi subsequatur traditio. A gift is 
not valid unless delivery (or transference) follows. 

Non valet exceptio ejusdem rei cujus petitur dissolutio. 
An exception based on the very matter of-which the 
determinatién is sought is not valid. 

Non valet impedimentum quod de jure non sortitur 
effectum. An impediment that does not derive its 
effect from the law has no force. 


Non verbis sed ipsis rebus leges imponimus. Not on 
words, but on affairs themselves do we impose laws. 


Non videntur qui errant consentire. They who err are 
not considered as consenting. (Cases: Contracts 
93. C.J.S. Contracts §§ 136, 147-148.] 


Non videntur rem amittere quibus non fuit. 
They are not considered as losing « thing if it was 
not their own. 


Non videtur consensum retinuisse si quis ex praescripto 
minantis aliguod immutavit. If a person has changed 
anything at the demand of a party threatening, he is 
not considered to have maintained his consent. 

Non videtur perfecte cujusque id esse quod ex casu 
auferri potest. A thing is not considered completely 
to belong to anyone if it can be taken from him by 
chance (or occasion). 

Non videtur quisquam id capere quod ei necesse est alii 
restituere. A person is not considered to acquire 

roperty in a thing that he must restore to another. 
Dig. 50.17.51. 


Non videtur vim facere qui jure suo utitur et ordinaria 
who exercises his own tight and proceeds by ordi- 
nary action:” ee . 

Noscitur a sociis. It is known from its associates. 
[Cases: Contracts $9152; Statutes 198. C.J.S. Con- 
tracts §§ 307, 318-322, 327, 331; Statutes § 352.) 


Noscitur ex socio qui non cognoscitur ex se. A person 
who is not known for himself is known from his 
associate, [Cases: Statutes @°193. C.J.S. Statutes 
§ 332.) 


Notitia dicttur a noscendo; et notitia non debet claudi- 
eare. Notice is named from knowledge; and notice 
ought not to limp (that is, be imperfect). 


Nova constitutio futuris formam imponere debet, non 

. A new enactment ought to impose form 

on what is to come, not on what is past. @ A new 

regulation should not apply retroactively but from 
its enactment. 2 Co. Inst. 292. 


Novatio non praesumitur. A novation is not presumed. 


ritur. A person is not judged to use force . 


Legal Maxims 


Novitas non tam utilitate prodest quam novitate pertur- 
bat. Novelty does not as much benefit by its utility as 
it disturbs by its novelty. 


Novum judicium non dat novum jus, sed declarat antig- 
uum. A new judgment does not make a new right, 
but declares the old. - 


Novum judicium non dat novum jus, sed declarat antig- 
uum; quia judicium est juris m, et per um 
jus est noviter revelatum quod diu fuit velatum. A 
new judgment does not make a new right, but 
declares the old; because adjudication is the declara- 
tion of a right, and by adjudication the right is newly 
revealed which has-long been:hidden. 10 Coke 42. 

Noxa caput sequitur.-The liability. follows the head or 
person. ©@ Liability to make good an injury caused by 
a slave attaches to the master..Dig. 2.14.7.4. 

Nuda pactio obligationem non parit. A naked agree- 
ment (i.e., without consideration) does not create an 
obligation. Dig. 2.14.7.4. 


Nuda ratio et nuda pactio non Ki, aliquem debito- 
rem. Bare reason and naked agreement do not bind 
any debtor. 

Nudum pactum est ubi nulla subest causa praeter con- 
ventionem; sed ubi subest causa, fit obligatio, et parit 


- actionem. Naked agreement (nudum pactum) is 


where there is no consideration besides the agree- 
ment; but when there is a consideration, an obli- 
gation is created and it gives a right of action. 


Nudum pactum ex quo non oritur actio. Naked agree- 
ment (nudum pactum) is that from which no action 
arises. (Cases: Contracts @°75. CJS. Contracts 
§ 120.] . 


Nul charter, nul vente, ne nul done vault perpetualment, 
st le donor n'est seise al temps de contracts de deux 
droits, sc. del droit de possession et del droit de 

. No grant, no sale, no gift, is valid forever 
unless the donor, at the time of the contract, is 
seised of two rights, namely, the right of possession 
and the right of property. 

Nulla.curia quae recordum non: habet potest imponere 
fine neque aliguem mandare career ta ista spec- 
tant tant lo ad curias de recorde. No court that 
does not have a record can impose a fine or commit 
any person to prison; because those powers look 
only to courts of record. —s 

Nulla ck sine pretio esse potest. There can be no 
sale without a price. 

Nulla impossibilia aut inhonesta sunt praesumenda; 
vera autem et honesta et posstbilia. No impossible or 
dishonorable things are to be presumed; but things 
true, honorable, and possible. 

Nulla effici potest ne dolus r. No 
agreement is sufficient to effect that there be no 
liability for fraud. Dig. 2.14.27.5. 


Nulla virtus, nulla scientia locum suum et sertatene 
conservare potest sine modestia. Without moderation, 
no virtue, no knowledge can preserve its place and 
dignity. 

Nulle régle sans faute. There is no rule without fault. 


Legal Maxims 


Nulle terre sans seigneur. There is no land without a 
lord. 


Nulli enim res sua servit fure servitutis. No one can 
have a servitude over his own property. 


Nullius hominis auctoritas apud nos valere debet, ut 
meliora non sequeremur si ied attulerit. The authori- 
ty of no person ought to have (such) power amon 
us that we should not follow better (opinions) 
anyone presents them. 


Nulli vendemus, nulli negabimus, aut differemus rectum 

vel justitiam. We shall sell to no one, deny to no one, 
or delay to no one, equity or justice. @ This language 
appeared in Magna Carta. 

Nullum crimen majus est inobedientia. No crime is 
greater than disobedience. _ 

Nullum safe (oe est.idem omnibus. No example is the 
same for all purposes. 

Nullum iniquum ext: mendum in jure. Nothing 
unjust is to be presumed in law. 


Nallum matrimonium, ibt nulla dos. No marriage, 
there no dower. 


Nullum simile est idem. Nothing that is like another is 
“the same. © That is, no likeness is exactly identical. 


Nullum sintile est idem nisi quatuor eurrit, 
Nothing similar is identical, unless it run on all 
fours. 

Nullum simile quatuor pedibus currit. No simile runs 
on four feet (on all fours). @ No simile holds in every 
respect. 

Nullum tempus aut locus occurrit regi. No time or 
place bars the king. 

Nullum tempus occurrit regi. No period of time bars 
the Crown; no length of time ruus against the king. 
® This maxiin expresses the idea that the king is not 
bound by any statute of limitations. (Cases: Limita- 
tion of Actions G11. C.J.S. Limitations of Actions 
§ 17] 


Nullum tempus occurrit . No time runs 
against the commonwealth (or state). [Cases: Limita- 
tion of Actions 11. C,J.S. Limitations of Actions 
§ 17] 


Nullus alius quam rex possit episcopo demandare inqui- 
sitionem fected. No other than the king can 
command the bishop to make an inquisition. 

Nullus commodum capere potest de injuria sua propria. 
No one can gairt advantage’ -by his own wrong. 

Nullus debet agere de dolo, ubi alia actio subest. Where 
another forin of action is given, no one ought to sue 
in the action de dolo. 


Nullus dicitur accessorius post feloniam sed ille que 
novit principalem feloniam fecisse, et illum receptavit 
et comfortavit. No one is called an accessory after the 
fact but that person who knew the principal to have 
en a felony, and received and comforted 

im. 

Nullus dicitur felo principalis nisi actor aut qui prae- 
sens est, si sie auxilians actorem ad feldniam 
faciendam. No one is called a principal felon except 
the party actually committing the felony, or the 
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party who was present aiding and abetting the 
perpetrator in its commission. 

Nullus tdoneus testis tn re sua intelligitur. No one is 
understood to be a competent witness in his cwn 
cause. 

Nullus jus alienum forisfacere potest. No one can for- 
feit another's right. 

Nullus liber homo capiatur, aut imprisonetur. Let no 
free man be taken or imprisoned. @ This expression 
derives from Magna Carta, ch. 89. 

Nullus recedat e curia cancellaria sine remedio. Let no 
one depart from the court of chancery without a 
remedy. 

Nullus videtur dolo facere qui suo utitur. No one 
is to be led as acting by fraud who exercises 
his legal right. 2 

Nul ne doit s’enrichir aux des autres. No one 
ought to enrich himself at. ithe expense of others. 

Nul dra advantage de son tort demesne. No one 
shall take advantage of his own wrong. 

Nul sans damage avera error ou attaint. No onc shall 
have error or attaint unless there has been damage. 

Nunquam crescit ex post facto delicti aestima- 
tio. The valuation (or assessment of srg, for a 
past offense is never increased by what 
subsequently. Dig. 50.17.138.1. 

Nunquam decurritur ad extraordinarium sed ubi deficit 

rium. One never resorts to the extraordinary 
but when the ordinary fails. 


Nessee> fictio sine lege. There is no fiction without 
W. 


Nunquam nimis dicitur quod nunquam satis dicitur. 
What is never sufficiently said is never said too 
much. 

Nunquam eribitur in falso. There is never pre- 
scription in case of falsehood (or forgery). 

Nunquam res humanae succedunt ubi negli- 
guntur divinae. Human affairs never prosper when 
divine ones are neglected. 

Nuptias non concubitus sed consensus facit. Not shar- 
ing a bed but consent makes the marriage. 

Obedientia est legis essentia. Qbedience- is the essence 
of the law. ; fe ee 

Obtemperandum est consuetudini rationabili tanquam 
legi. A reasonable custom is to be obeyed like law. 

Occultatio thesauri inventi fraudulosa. The conceal- 
ment of discovered treasure is fraudulent. 

Occupantis fiunt derelicta. Things abandoned become 
the property of the (first) occupant. 

Odiosa et inhonesta non sunt in lege praesumenda. 


eda and dishonest acts are not to be presumed in 
aw. 


Odiosa non praesumuntur. Odious things are not pre- 
sumed. 
Of judicialia non concedantur 
udicial offices ought not to be gran 
are vacant. 


uam vacent. 
before they 


appens | 
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Officia magistratus non debent esse venalia. The offices 
of magistrates ought not to be sold. 


Officit conatus si effectus sequatur. The attempt be- 
comes of consequence if the effect follows. 


Officium nemini debet esse damnosum. An office ought 
to be injurious to no one. 

Omissio eorum quae tacite insunt nihil operatur. The 
omission of those things that are silently implied is of 
no consequence. 


Omne actum ab intentione agentis est judicandum, Ev- 
ery act is to be judged by the intention of the doer. 


Omne crimen: ebrietas et incendit et detegit. Drunken- 
ness both inflames and reveals every crime. 

Omne jus aut'consensus fecit, aut necessitas constituit, 
aut firmavit’ consuetudo: Evety right has been de 
rived from consent, established by necessity, or con- 
firmed by custom. 


Omne magis dignum trahit ad se minus dignum, quam- 
vis minus dignum sit antiquius. Every worthier thing 
draws to it the less worthy, even if the less worthy is 


more ancient. 

Omne magnum exemplum habet aliquid ex iniquo, quod 
ublica utilitate compensatur. Every great example 
as some portion of evil, which is compensated by its 

public utility. 

Omne majus continet in se minus. Every greater thin 
contains in itself the less. (Cases: Indictment an 
Information $189. C.J.S. Indictments and Informa- 
tions § 220.) 

Omne majus dignum continet in se minus dignum. Every 
more worthy thing contains in itself the less worthy. 


Omne majus minus in se complectitur. Every greater 
thing embraces in itself the lesser. 


Omne ses pa trahit ad se accessorium. Every princi- 
pal ding raws to itself the accessory.. 

Omne solo inaedi; r solo cedit. Everything 
that is built on the soil belongs to the soil. 

Omne sacramentum debet esse de certa scientia. Every 
oath ought .to be founded on certain knowledge. 

Omnes actiones in mundo infra certa tempora habent 
limitationem. All actionsvin the world are limited 
within certain periods. =~ 


Omnes licentiam habere his quae pro se indulta sunt. 


renunctare. All have liberty to renounce these things 
that have been granted in their favor. 


Omnes prudentes illa admittere solent quae pence 
fis qui in arte sua bene versati sunt. All prudent 
pedple are accustomed to admit those things that are 
approved by those who are skilled in their profes- 
sion. 


Omnes sorores sunt quasi unus haeres de una haeredi- 
tate. All sisters are as it were one heir to one 
inheritance. 

Omnes subditi sunt regis servi. All subjects are the 
king’s servants. 2 84 

Omne testamentum morte consummatum est. Every will 
is consummated by death. 


‘Omnis indemnatus innoxio 
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Omnia delicta in aperto leviora sunt. All crimes com- 
mitted openly are considered lighter. 


Omnia praesumuntur contra spoliatorem. All presump- 
tions are against one who wrongfully dispossesses 
another (a despoiler). (Cases: Evidence 78. C.J.S. 
Evidence §§ 163~165, 167-168.] 


Omnia praesumuntur legitime facta donec probetur in 
contrarium. All things are presumed to be done 
legitimately until the contrary is proved. 


Omnia praesumuntur rite ac sollemniter esse acta. All 
sie oy i presumed to be done in proper and 
equ form; all things are presumed to have been 
rightly and regularly done. © Solemniter is sometimes 
written sollenniler. — Also written: Omnia praesumuntur 
rite et sollemniter acta. 
Omnia praesumuntur rite et solesiniter esse acta donec 
r in contrarium. All things are presumed to 
ave been done regularly and with due formality 
until the contrary is proved. [ : Taxation 
@319(2). C.J.S. Taxation § 472.) 
Omnia fc jure contrahuntur contrario jure pereunt. 
All obligations contracted under a law are destroyed 
by a law to the contrary. 


Omnia quae sunt uxoris sunt aber viri. All things that 
are the wife’s belong to her husband. 


Ommia rite esse acta praesumuntur. All things are 
resumed to have been done in due form. [Cases: 
vidence @82, 83. C.J.S. Evidence §§ 151, 158-162.] 

Omnis actio est loguela. Every action is a complaint. 

Omnis conclusio boni et veri judicii sequitur ex bonis et 
veris praemissis et dictis juratorum. Every conclusion 
of a good and true judgment follows from got.d and 
true premises and the verdicts of jurors. 

Omnis consensus tollit errorem. Every consent removes 
an error. 2 Co. Inst. 123. (Cases: New Trial 10. 
C.J.S. New Trial § 12.] ; ; 

Omnis definitio in jure civili periculosa est, parum est 
enim ut non subverti possit. Every definition in the 
civil law is dangerous, for there is very little that 
cannot be overthrown. 


Omnis tio est ipsa quoque reguia. Every exception 
is itself aco arule. . ane 


pro: legibus habetur. Every 
uncondemned person is held by the law as innocent. 


Omnis innovatio plus novitate perturbat quam utilitate 


. Every innovation disturbs By. its novelty 
more than it benefits by its usefulness. 


Omnis interpretatio si fieri potest ita fienda est in 
instrumentts, ut omnes contrarietates amoveantur. Ev- 
ery interpretation of instruments is to be made, if it 
can be, so that all contradictions may be removed. 


Omnis i tio vel declarat, vel extendit, vel res- 
tringit. Every interpretation explains, or extends, or 


restricts. 

Omnis nova constitutio futuris formam imponere debet, 
et non praeteritis. Every new enactment should regu- 
late future, not past transactions; every new law 
must im its form on future cases and not past 
ones. © This maxim states the presumption against 
retroactivity. The phrase is sometimes written Omnis 
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nova constitutio futuris (temporibus) formam imponere de- 
bet, non praeteritis. 

Omnis persona est homo, sed non vicissim. Every per- 
son is a human being, but not every human being a 
person. : 

Omnis privatio praesupponit habitum. Every privation 
presupposes possession. @ “Every discontinuance is a 
privation ... and he cannot discontinue that estate 
which he never had." Co. Litt. 339a. 

Omnis querela et omnis actio injuriarum limitata est 
infra certa tempora. Every plaint and every action 
for injuries is limited within fixed times. 

Omnis ratihabitio retrotrahitur et mandato ae- 
quiparatur.*Every subsequent ratification a ret- 
rospective effect and is 4 ears to a prior com- 
mand. [Cases: Torts @21. C.J.S. Torts §§ 36-38.] 

Omnis suas patitur exceptiones. Every rule of 
lz: allows its own exceptions. 

Omnium contributione sarciatur quod pro omnibus da- 
tum est. What has been given for all should be 
compensated by the contribution of all. 

Omnium rerum quarum usus est, potest esse abusus, 

. virtute solo excepta. Of everything of which there is a 
use, there can be abuse, virtue alone excepted. 

Opinio quae favet testamento est tenenda. That opinion 
1s to be followed which favors the will. 

Oportet quod certa res deducatur in m. A thing, 
to be brought to judgment, must be definite. 

od certa sit res venditur. A thing, to be 
sold, at be definite. ines 
ma enim est legium i 5 consuetudo. Custom is 
the best interpreter of laws. Dig. 1.3.37. 

Optima est lex quae minimum relinquit arbitrio judicis; 

a judex qui minimum sibi. It is the best law 
at leaves the least to the discretion of the judge; 
the best judge is he who leaves least to himself. 


tima legum sterile est consuetudo. Custom is the 
st interpreter of law. 


Optimam esse le, sminimum it arbitrio 

fi dicts; id quod certhudo s praestat. The law is the 
t that leaves the least discretion to the judge; this 
advantage results from its certainty. 

Optima statuti hgh rit est (omnibus particulis 
ejusdem inspectis) ipsum statutum. The best inter- 
prec of a statute is (when all the separate parts of it 

ave been considered) the statute itself. 

Optimus interpres rerum usus. Usage is the best inter- 
preter of things. 

Optimus int tandi modus est sic leges int re 
ut leges legibus accordant. The best mode of inter- 
preting laws is to make laws agree with laws. 

Optimus judex qui minimum sibi. He is the best judge 
who (leaves) de least to his own discretion. 

pg ened legum interpres consuetudo. Custom is the 

t interpreter of laws. 

Ordine placitandi servato, servatur et jus. When order 
of pleading has been preserved, the law is also 
preserved. . 
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neminem posse voluntate sua extlimi 

manifestum est. It is manifest that no one by his own 

will can be stripped of his origin (or be banished 
from his place of origin). : 

Origo rei inspict debet. The origin of a thing ought to 

be regarded. 


Pacta conventa quae neque contra leges delo malo 
inita sunt, omni modo observanda sunt. Contracts that 
have been entered neither illegally nor with fraud 
must in all respects be observed. 


Pacta dant legem contractui. Agreements give law to 
the contract. 

Pacta privata juri publico derogare non possunt. Pri- 
vate contracts cannot restrict. (or take away from) 
public law. 

Pacta quae contra constitutionesque vel contra 
bonos mores fiunt basa vim habere, fndubitati juris 
est. It is a matter of unquestionable law that con- 
tracts against the laws and. statutes, or against moral 
standards, have no force. 

Pacta quae turpem causam continent non sunt obser- 
vanda,. Contracts founded on an immoral consider- 
ation are not to be observed. 

Pactis privatorum juri publico non r. There is 
no derogation from public law by private contracts. 

Pacto aliquid licitum est quod sine pacto non adzmitti- 
tur. By agreement (or contract) something is permit- 
ted that, without a ent, is not allowed. @ Coke 
es: “but not in violation of public law.” Co. 

tt. ° 


a a rragacileaapedciy ilgsitey tds, or ashen 

“Parent” is a general name for every kind of rela- 
tionship. 

Parentum est liberos alere etiam nothos. It is the role of 
parents to support their children even when illegiti- 
mate. 


Paria copulantur paribus. Similar things unite with 
similar. 


Paribus sententiis reus absolvitur. When opinions are 
evenly divided, the defendant is acquitted. 4 Co. 
Inst. 64. 

Par in parem imperium non habet. An equal has no 
power over anequal, - 

Partem aliquam recte intelligere nemo potest, antequam 
totum iterum atque iterum. . No one can 
ety understand any part unul he has read the 
whole again and again. 

Parte quacumque integrante sublata, tollitur totum. 
When any essential part has been removed, the 
whole is removed (or destroyed). 


Partus ex legitimo thoro non certius noscit matrem 
— genitorem suum. The offspring of a legitimate 
does not know his mother more certainly than 

his father. 


Partus sequitur ventrem. The offspring follows the 
condition of the mother (literally, the womb). 


Parum est latam esse sententiam, nisi mandetur execu- 


tiont. It is not oa that judgment has been given - 


if it is not committed to execution. 
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Parum proficit scire quid fieri debet si non cognoscas 
quomodo sit facturum. It does little good to know 
what ought to happen, if you do not know how it 
will take effect. 


Pater est quem nuptiae demonstrant. The father is the 
man whom the marriage indicates. @ This expresses 
the idea that a child born to a married woman is 

‘ presumed begotten by her husband. (Cases: Chil- 
dren Out-of-Wedlock €=3. C.J.S. Chiidren Out-of- 
Wedlock §§ 13-17.] 


Pater is est quem nuptiae demonstrant. The father is he 
whom the marriage indicates. 


Patria laboribus et non debet fatigari. A jury 
ought not to be wearied with labors and expenses. 

Patria potestas in pietate debet, non in atrocitate con- 
sistere. Pareiital authority. should consist in devotion, 
not dread. 


Peccata contra naturam sunt gravissima. Offenses 
against nature are the most serious. 


Peccatum peccato addit qui culpae quam facit patroci- 
nium defensionis adjungit: A person adds one offense 
to another, who, when he commits a crime, joins to 
it the protection of a defense. 

Pendente lite nihil innovetur. During litigation, let 
nothing be changed. : 

Per alluvionem id videtur adici, quod ita paulatim 
adicitur ut intelligere non possimus quantum quoque 
momento oris adiciatur. That is - considered 
“added by alluvion” which accumulates so gradually 
that we cannot tell how much is added at any one 
moment of time. Dig. <1.!.7.1. 


Perfectum est cui nihil deest secundum suae perfectionis 
vel naturae modum. That is perfect which lacks noth- 
ing according to the measure of its perfection or 
nature. 


Periculosum est res novas et inusitatas inducere. It is 

, dangerous to introduce new and unaccustomed 
things. 

Periculum rei venditac, nondum traditae, est emptoris. 
The purchaser assumes the risk for a thing sold, but 
not yet delivered. a 

Perjuri sunt qui servatis verbis juramenti decipiunt 
aures eorum qui accipiunt. Those who preserve the 
words of an oath but deceive the ears of those who 
accept it are perjurors. @ Coke adds, “By ancient law 
of England, in all oathes equivocation is utterly 
condemned.” 3 Co. Inst. 166. 


Perpetua lex est nullam legem humanam ac positivam 
ferpetuam esse; et clausula quae abrogationem exclu- 
dit ab initio non valet. It is a sk abe law that no 
human or positive law can perpetual; and a 
clause in a law that precludes abrogation is void 
from the outset. 


Per rationes r ad legitimam rationem. By 
reasoning we come to legal reason. 


Per rerum nuturam factum negantis nulla probatio est. 
By the nature of things, a person who denies a fact is 
not bound to give proof. 
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Persona conjuncta aequiparatur interesse rio. A 
personal connection is equivalent to one’s own inter- 
est. 


Persona est homo cum statu quodam consideratus. A 
person is a human being considered with reference 
to a certain status. 

Personae vice fungitur municipium et decuria. Towns 
and boroughs act in the role of persons. 

Personalia personam sequuntur. Personal things follow 
the person. 


P vera non sunt probanda, Plain truths are not 
to be proved. stn 
Per varios actus legem facit. In the course 


of various acts, experience frames the law. 
Pirata est hostis humani generis. A:pirate is an enemy 
of the human race. , 


Placita negativa duo exitum non faciunt. Two negative 
pleas do not form an issue. 


Plena et celeris justitia fiat partibus. Let the parties 
have full and speedy justice. 


Pluralis numerus est duobus contentus. The plural 
number is satisfied with two. : 


Plures cohaeredes sunt quasi unum us, propter 
uritctem: juris quod . Several coheirs are as 
one body, by reason of the unity of right that they 
possess. 

Plures participes sunt quasi unum us in eo quod 
sel habent. Sever coheirs orl parcenenty. are 
. one body in that they have one right. Co. Litt. 

64. ot 


Plus exempla _— feccata noccnt. Examples hurt 
more than offenses. 


Plus peccat auctor quam actor. The instigator of a 
crime is a worse offender than the perpetrator. | 

Plus valet unus oculatus testis quam auriti decem. One 
eyewitness is better than ten earwitnesses. 

Plus valet vulgaris consuetudo quam regalis concessio. 

; mon custom is better than royal grant. 

Plus vident oculi quam oculus. Several cyes see more 
than one. . - a 

Poena ad paucos, metus ad omnes fierveniat. Let pun- 
ishment be inflicted on a few, dread on all. 

Poenae potius molliendae quam exasperandae sunt. 
Punishments should rather be softened than aggra- 
vated. 

Poenae sunt restringendae. Punishments should be re- 
strained. 

Poena ex delicto defuncti haeres teneri non debet. The 
heir ought not to be penalized for the wrong (or 
crime) of the decedent. 

Poena non st, culpa perennis erit. Punishment can- 
not be, eile wil be, perpetual. 

Poena suos tenere debet actores et non alios. Punish- 
ment should take hold of the guilty (who commit the 

- wrong), and not others. Bracton 380b. 


Poena tolli pot perennis erit. The punishment 
can be removed, but the guilt will be perpetual. 
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Politiae legibus, non { adaptandae. Pclitics 
are to be adapted ey 8 ws, not the laws to politics. 


icons est plurium simul virorum uxorumve connu- 
tum. Polygamy is being married to more than one 


husband or wife at one time. 

Ponderantur testes, non numerantur. Witnesses are 
weighed, not counted. : 

Posito uno m negatur alterum, One of two 
opposite positions having been affirmed, the other is 
.denied, 

Possessio est quasi pedis positio. Possession is, as it 
were, the position of the foot. 

Possessio fratris de feodo simplici facit sororem esse 
haeredem. Poueaien by the bro er in fee simple 
makes the sister. an heir. a 

Possessio pacifica per annos60 facit jus. Peaceable 
possession for 60:years gives a right. 

Posteriora derogatit-prioribus.’Later things restrict (or 

* detract from) earlier ones. 


Posthumus nato habetur. A thumous child is 
considered as though born fore the father's 
death). 


Postliminium fingit eum qui captus est semper in civi- 
tate fuisse. Postliminy (restoration of rights) imagines 
that a person who has been captured has never left 
the state. @ A person tu by the enemy, who 
later returns, ts restored to all his former rights. 
Just. Inst. 1.12.5. - 


Potentia debet sequi justitiam, non antecedere. Power 
ought to follow, not to precede, justice. 


Potentia inutilis frustra est. Useless power is in vain. 


Potentia non est nisi ad bonum. Power is not conferred 
but for the (public) good. 

Potestas stricte interpretatur. A power should be strict- 
ly interpreted. 

Potestas suprema seipsum dissolvere potest, igare non 
potest. rar argc aaa can dissolve (or release), but 
cannot bind, itself. 


Potest quis renunciare, pro se et suis, jus gr pro se 
introductum est. A person may relinquish, for him- 
self and his heirs, a right that was introduced for his 
own benefit. ees 


Potior est conditio’defendentis. Stronger is the. condi- 
tion of the defendant (than that of the plaintiff). 


Potior est conditio possidentis. Stronger is the condi- 
tion of the possessor. 


Praedium servit praedio. Land is under servitude to 
land. @ A servitude is not a personal right, but 
attaches to the dominant tenement. 


Pra consilia raro sunt prospera. Hasty coun- 
sels are seldom prosperous. 


Praescriptio est titulus ex usu et tempore substantiam 
capiens ab auctoritate legis. Prescription is a title 
derived from usage and time, given substance by the 
authority of law. Co. Litt. 113. 


Praescriptio et executio non nent ad valorem con- 
tractus, sed ad et modum actionis instituen- 
dae. Prescription and execution do not affect the 
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validity. of the contract, but affect the time amd 
manner of bringing an action. : 

Praesentare nihil aliud est quam dare seu of- 
ferre. To present is nothing other than to give or 
offer on the spot. 

Praesentia corporis tollit errorem nominis, et veritas 
nominis tollit errorem demonstrationis. The presence 
of the body cancels an error in the name; the truth 
of the name cancels an error in the description. 

Praestat cautela quam medela. Prevention is better 
than cure. ; 

Praesumatur pro justitia sententiae. Let there be a 
presumption of sentence's justice. 

Praesumitur pro legitimatione. There is a presumption 
in favor of legitimacy. ~~" 2: 

sip cedit veritati. A presumption yields to the 


Praesumptio ex eo quod plerumque fit. A presumption 
arises from what generally happens. 
Praesumptiones sunt conjecturae ex signo verisimili ad 
ar cog assumptae. Presumptions are conjectures 
ased on indications of probable truth, assumed for 


" the purpose of establishing proof. 
Praesumptio itur probationi. A presumption is 
distinguishe m proof. 


Praesumptio violenta plena probatio. Forcefui’ pre- 
sumption is full proof. 

Praesumptio violenta valet in lege. Forceful presump- 
tion is effective in law. 

Praetextu liciti non debet admitti illicitum. What is 
illegal ought not to be admitted under pretext of 
legality. 

Praxis judicum est interpres legum. The practice of the 
judges is the interpreter of the laws. 

Pretium succedit in locum rei. The price takes the 
place of the thing sold. 

Prima pars aequitatis aequalitas. The first part of 
equity is equality. 

Primo executienda est verbi vis, ne sermonis vitio ab- 

:.Struatur oratio, sive lex sine argumentis.“The force of 
a word is to be first examined, lest by the fault of 
diction the sentence be destroyed or the law be 
without arguments. 7 

Princeps et respublica ex justa causa possunt rem meam 
auferre. The king and the commonwealth can take 
away my property for just cause. 


Princeps legibus solutus est. The emperor is not bound 
by statutes. Dig. 1.3.31. 


Principalis debet semper excuti antequam.perveniatur 
ad ussores. The principal should always be ex- 
hausted before resorting to the sureties. 

Principia probant, non probantur. Principles prove; 
they are not proved. 

Principiis obsta. Oppose beginnings. ® Oppose a thing 
in its inception in order to have any success against 
it. 
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Principiorum non est ratio. There is no reasoning of 
principles. - 

Principium est potissima pars cujusque rei. The begin- 
ning is the most powertul part of each thing. 

Fre fenpete, potior jure. Earlier in time, stronger in 
right. 

Privatio praesupponit habitum. Deprivation presup- 
poses possession. . 

Privatis pactionibus non dubium est non laedi jus caete- 
rorum. There is no doubt that the rights of others 
(not party to the agreement) cannot be prejudiced 

by private agreements. 


Privatorum -conventio juri publico non derogat. An 


agreement “of private persons. does not derogate 


from public:law. 

Privatum commodum publico cedit. Private yields to 
public advantage. 

Privatum incommodum publico bono r. Private 
disadvantage is made up for by public good. 

Privilegium est tcium personale et extinguitur cum 
persona. A privilege is a benefit belonging to a 

- person, and it dies with the person. 

‘um est qucsi privata lex. A privilege is, as it 

were, a private law. 

Privilegium non valet contra rempublicam. A privilege 
has no force against the commonwealth. 

Probandi necessitas incumbit tli qui agit. The necessity 
of pone tests on the one who sues (or claims some 
right). Just. Inst. 2.20.5. 


Probationes debent esse evidentes, (id est) fib coy et 
faciles ¢ . Proofs ought to be evident, (that is) 
clear and easily understood. 


Probatis extremis, praesumitur media. When the ex- 
tremes have been proved, the intermediate proceed- 
ings are presumed. 

Processus legis est gravis vexatio; executio legis coronat 
opus. The process of the law is heavy hardship; the 
execution of the law crowns (or rewards) the work. 


Prohibetur ne quis faciat-in suo quod nocere possit 
alieno. It is*prohibited for:anyone tu do on his own 
property what may injure-another's. 

Proles sequitur sortem Pham. The offspring follows 
the condition of the father. ; 

Propinguior excludit propinquum; propinguus remo- 
tum; et remotus remotiorem. A nearer relation ex- 
cludes a near one; a near relation excludes one 
distant (or removed); a distant relative excludes one 
yet more removed. Co. Litt. 10. 

indefinita aequipollet universali, An indefi- 
nite proposition is equal to a general one. 

Pro possessione umitur de jure. From possession 
arises a presumption of right. 

Pro possessore habetur qui dolo injuriave destit pos- 
sidere. A person is considered a possessor cto tas 
ceased possession through fraud or injury. 


ts totius navis carinae causam sequitur. The 
a of the whole ship follows the condition of 
the keel. _ 


“Quae cohaerent 
Things that 
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Proprietates verborum observandae sunt. The proprie- 
ties ie proper meanings) of words are to be ob- 
served. 


Prosecutio legis est gravis vexatio; executio legis coronat 
maa Litigation is a heavy hardship, but execution of 
e law crowns (or rewards) the work. 


Protectio trahit subjectionem, subjectio protectionem. 
Protection brings submission, submission (brings) 
protection. 


Proviso est providere praesentia et futura, non praeteri- 
ta. A proviso is to provide for things present and 
future, not past. 

Prudenter agit qui praecepto legis obtemperat. A per- 
son acts prudently who. obeys:the precept of few 

Pueri sunt de sanguine parentum; sed pater et mater 
non sunt de sanguine. »;Children are of the 
blood of their parents, but the father and mother 
are not of the blood of their children. 


Pupillus pati posse non intelligitur. A pupil is not 
considered able to suffer. @ That is, a pupil is not 
competent to permit or do what would be prejudi- 
cial to him. Dig. 50.17.110.2. 


Quae ab hostibus capiuntur, statim capientium fiunt. 
Things taken from public enemies immediately be- 
come the property of the captors. 


Quae ab initio inutilis fuit institutio, ex post facto 
convalescere non potest. An institution void in the 
beginning cannot acquire validity by a subsequent 
act. 


Quae ab initio non valent, ex post facto convalescere 
non nt. Things invalid from the beginning can- 
- not be made valid by a subsequent act. 


Quae accessionum locum obtinent, extinguuntur cum 
ncipales res pana ‘uerint. When the principal 
tenis , those nt ba that are accessory to it 
are also extinguished. Dig. 33.8.2. . 


Quae ad unum foes locuta sunt, non debent ad alium 
deto: . What speaks to one purpose ought not to 
be twisted to another. 


ae a persona separari neqteunt, 

ong to the person, cannot be separat- 

ed from the person. a 

Quae communi derogant stricte ntur. 
(Statutes) that derogate from the common law 
should be strictly construed. ‘ 


Quae contra rationem juris introducta sunt, non debent 
trahi in consequentiam. Things introduced contrary 
to the reason of the law ought not to be drawn into 
precedents. @ “We do find divers precedents ... 
which are utterly against law and reason and for that 
void." 12 Coke 75. 


Quaecunque intra rationem legis inveniuntur, intra le- 
gem ipsam esse judicantur. Whatever appears within 
the reason of the law is considered within the law 
itself, 

Quae dubitationis causa tollendae inseruntur commu- 
nem non laedunt. Whatever is inserted for the 
purpose of removing doubt does not hurt the com- 
mon law. 


Legal Maxims 


Quae dubitationis tollendae causa contractibus inserun- 

- tur jus commune non laedunt. Clauses inserted in 
agreements to remove ambiguity do not prejudice 
the general law. Dig. 50.17.81... 


Quae incontinenti (vel certo) fiunt inesse videntur. 
Things that are done immediately (or with certainty) 
are cossideice part of the same transaction. Co. Litt. 
236b. 


Quae in curia acta sunt rite agi muntur. What is 
done in court is presumed to be rightly done. 


Quae in curia regis acta sunt rite proesumuntur. 
Things that are done in the king's court are pre- 
sumed to be rightly done. 


Quae in partes dividi nequeunt solida a singulis praes- 
tantur. Things (such as services) that cannot be 
vied into parts are rendered entire by each sever- 

y- < 
Quae inter alios acta sunt nemini nocere debent, sed 
se possunt. Transactions between others can 
enefit, but should not injure, anyone who is not 
party to them. 


Quae in testamento ita sunt scripta ut intelligi non 
possint, perinde sunt ac si scripta non essent. Thin 
that are so written in a will that they cannot 
understood are .as if they had not been written. 


Quae legi communi derogant non sunt trahenda in 
exemplum. Things that derogate (or detract) from 
the common law are not to be drawa into precedent. 

ae legi communi t stricte interpretantur. 
Things that derogate (or detract) from the common 
law are construed strictly. 


Quaelibet concessio fortissime contra donatorem inter- 

pretanda est. Every grant is to be construed most 

strongly against the grantor. 

Quaelibet jurisdictio cancellos suos habet. Every juris- 

diction has its boundaries. 

Quaelibet poena corporalis, quamvis minima, major est 

ibet pecuniaria. Every corporal punish- 

ment, although the very least, is greater than any 
pecuniary punishment. 

Quae mala sunt inchoata in sledge ey Wa 

tur exitu. Things bad in the commencement seldom 

end well. 

Quae non debent, facta valent. Things that ought 

not to be done are held valid when they have been 

done. ae 

Quae non valeant ‘singula, juncta juvant. Things that 
may not avail individually have effect when united. 

Quae praeter consuetudinem et morem majorum fiunt, 
neque placent neque recta videntur. at is done 
contrary to the custom and usage of our ancestors 
neither pleases nor is considered right. 

Quae propter necessitatem ta sunt, non debent in 
pia ob voi trahi. Things that are accepted as a 
matter of necessity ought not to be brought into the 
argument. Dig. 50.17.162. 

Quaeras de dubiis, legem bene discere si vis. Inquire 

ha deal points if you wish to understand the 

w well. 
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Quaere de dubiis, quia per rationes perventtur ad Legi- 
timam rationem. Inquire into GUAT poae, 
cause through reasoning we arrive at legal reason. 


Quaerere dat sapere quae sunt ek vere. To inves- 


tigate is the way to know what things are trul 
lawful. i ys 


Quae rerum natura prohibentur nulla lege confirmata 
sunt, What is rohbited by the nature of things can 
be confirmed by no law. 

Quae singula non prosunt, juncta fuvant. Things chat 
are of no fr aah be inaiduall are helpful when 
taken together. 


Quae sunt minoris sunt majoris infamiae. Of- 


fenses that are of lesser guilt are of greater infamy. . 


Qualitas quae inesse debet, facile praesumitur. A quali- 
ty that ought to be ‘inherent is: easily arecumed, 
Quam longum debet esse rationabile tempus, non defini- 
tur in lege, sed pendet ex discretione ji rt 


-How long a time should be “reasdnable” the law | 


does not define; it depends on the discretion of the 
judges. 

Quam rationabilis debet esse finis, non definitur, sed 
omnibus circumstantiis inspectis let ex réo- 
rum discretione. How reasonable a fine should be is 
ne defined, but depends on the discretion of the 
ju 
ered, 

Quamvis aliquid per se non sit malum, tamen si: sit mali 
exempli, non est faciendum. Although in itself a thing 
may not be bad, yet if it serves as a bad example, it is 
not to be done. 

Quamvis lex generaliter itur, restris tamen 
est, ut cessante ratione et tpsa cessat. Although a law 
speaks generally, it must bear some restriction, since 

e law ceases (or loses effect) when the reason 
ceases, 


Quando aliquid conceditur, conceditur id sine quo illud 
fieri te pi When anything is granted, that also 
is granted without which it cannot take effect. 

Quando aliquid mandatur, mandatur et omne per quod 
pervenitur ad illud. When anything is onaiied: 
everything by which it can be accomplished is also 
commanded. 


‘Quando aliquid per se non sit malum, tamen si sit mali 


exempli, non est faciendum. When anything by itself 

is not evil, and yet if it is an example Den , it is not 
to be done. ; oe 

Quando aliquid prohibetur ex directo, prohibetur et per 
obliquum. When anything is prohibted directly, 4 is 
also prohibited indirectly. 

Quando aliquid prohibetur, prohibetur omne per quod 
devenitur'ad ud. Wher anything is prohibled, 
everything by which it is arrived at is prohibited. 

Quando aliquis aliquid concedit, concedere videtur et id 
sine quo res uti non potest. When a person grants a 


thing, he is supposed to grant that also without 
which the thing cannot be used. 


Quando charta continet generalem clausulam, post- 
eague descendit ad verba specialia quae clausulae 
generali sunt consentanea, interpretanda est charta 


, after all the circumstances have been consid- — 
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secundum verba specialia. When a deed contains a 
general clause, and afterwards descends to special 
words that are consistent with the general clause, the 
deed is to be construed according to the special 
words. 


Quando de una et eadem re, duo onerabiles existunt, 
unus, pro insufficientia alterius, de integro onerabi- 
tur. When two persons are liable concerning one 
and the same thing, if one makes default, the other 
must bear the whole liability. 


Quando dispositio referri potest ad duas res, ita quod 
secunduth rei unam vitiatur et secundum al- 
teram utilis sit, tum facienda est relatio ad illam ut 
valeat dispositio. When a disposition can refer to two 
matters, so that according to one reference it would 
be void and iby another it:would be effective, refer- 
ence must be-made to the latter, so that the disposi- 
tion may take effect. : 


Quando diversi desiderantur actus ad aliquem statum 
perficiendum, plus respicit lex actum originalem. 
When different acts are required to the formation of 
any estate, the law chiefly regards the original act. 


Quando duo jura concurrunt in une persona, aequum 
est ac si essent in diversis. When two rights run 
together in one person, it is the same as if they were 
in separate persons. 

Quando jus domini regis et subditi concurrunt, jus regis 
praeferri debet. When the right of the sovereign king 
and of the subject run together (or clash), the right 
of the king ought to be preferred. 


Quando lex aliquid alicui concedit, concedere videtur id 
sine quo res ipsa esse non potest. When the law grants 
anything to anyone, it is considered to grant that 
without which the thing itself cannot be (the sine 
qua non). 5 Coke 47. 


Quando lex aliquid alicui concedit, omnia incidentia 
. tacite conceduntur. When the law gives anything to 
anyone, it gives tacitly all that is incident to it. 


Quando lex est specialis, ratio autem generalis, general- 
ster lex est inte . When the law is special, but 
its reason is. general, the law is to be understood 
generally, . 

Quando licit id quod majus, videtur licere id quod 
minus. When the greater is allowed, the lesser is 
considered to be allowed also. 


Quando mulier nobilis nupserit ignobili desinit esse 
nobilis nisi nobilitas nata fuit. When a noble woman 
marries a man not noble, she ceases to be noble, 
unless she was born noble. 


Quando plus fit quam fieri debet, videtur etiam illud 
fieri faciendum est. When more is done than 
Ought to be done, that at least is considered as 


performed that should have been performed. 


Quando quod ago non valet ut ago, valeat quantum 
valere potest. When what I do does not have effect as 
I doit, let it have as much effect as it can. 


Quando res non valet ut ago, valeat quantum valere 
eon When the thing is of no force as I do it, let it 
ave as much as it can have. 
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Quando verba et mens congruunt, non est interpreta- 
tioni locus. When the words and the mind agree, 
there is no room for interpretation. 


Quando verba statuti sunt specialia, ratio autem gener- 
alis, generaliter statutum est intelligendum. When the 
words of a statute are special, but the reason for it 
general, the statute is to be construed generally. 


Quemadmodum ad quaestionem facti non respondent 
judices, ita ad quaestionen juris non respondent jura- 
tores. In the same manner that judges do not answer 
icnions of fact, so jurors do not answer questions 
of law. 


Qui accusat integrae famae sit et non criminosus. Let 
the one who accuses be of honest reputation and not 
implicated in.a crime. 


Qui acquirit sibi acquirit haeredibus. A person who 
acquires for himself acquires for his heirs. 

Qui adimit medium dirimit finem. A person who takes 
away the means destroys the end. 

Qui aliquid statuerit parte inaudita altera, aequum 
licet t, haud aequum. fecerit. Cne who has de- 
cided anything without hearing the other party, 
even though he has said what is right, has done 
wrong. 

Qué alterius jure utitur, eodem jure uti debet. A person 
who uses the right of another ought to use the same 
right. 

Qui bene distinguit bene docet. One who distinguishes 
well teaches well. 


Qui ed interrogat bene docet. One who questions well 
teaches well. 


Qui cadit a sylaba cadit a tota causa. One who fails in 
a syllable fails in his whole cause. 


Qui concedit aliquid, concedere videtur et td sine .quo 
res tps esse non potuit (sine ki concessio est irrita). 
A person who grants anything is considered as’ 
granting that without which the thing itself could 
not be (without which the grant is invalid). @ More 
precisely. Cui iquis quid concedit (q.v.). 11 
.. Coke 52. The maxim is sometimes written Qui con- 
“ cedit aliquid concedere videtur et id:sine quo concessio est 
irrila, stne res ipsa .esse non # (meaning “he 
who concedes anything is considered as conceding 
that without which his concession would be of no 
effect, without which the thing itself could not ex- 
ist”). . 
Qui confirmat nihil dat. A person who confirms gives 
nothing. 
ui contemnit ceptum, contemntt ecipientem. A 
ean who thoes concur for ie once shows 
contempt for the author (or advocate) of it. 
Quicquid acquiritur servo, acquiritur domino. Whatev- 


er is acquired by the servant is acquired for the 
master. 


Quicquid demonstratae rei additur satis demonstratae 
est. Whatever is added to the description of a 
thing already sufficiently described is of no effect. 


Quicquid est contra normam recti est injuria. Whatever 
is against the rule of right is a wrong. 
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id in excessu actum est, lege iar Whatev- 
er is done in excess is prohibited by law. 


id judicis auctoritati subjicitur, novitati non 
= - Whatever is subject to the authority of a 
judge is not subject to innovation. 


Quicquid plantatur solo, solo cedit. Whatever is affixed 
to the soil belongs to it, [Cases: Mortgages 208; 
Property 4, C.J.S. Morigages §§ 285, 316-318; 

Property §§ 14-21, 23.) 


Quicquid recipitur, recipitur secundum modum reci- 
. Whatever is received is received according to 
the direction of the recipient. 


Quicquid sclvitur, solvitur secundum modum solventis. 
Whatever is paid is paid according to the direction 
of the payer. 


Qui cum alio contrahit, vel est vel debet esse non 
ignarus conditionis ejus. A pny ee contracts with 
another either is or ought to be cognizant of that 

Sepha e condition.:® Otherwise, he is not excusable. 
ig. 50.17.19. - ; 


Qui dat dat media ad finem necessaria. A person 
wie gives an end gives the necessary means to that 
end, 


Qui destruit medium destruit 
destroys the means destroys the end. 

Qui doit inheriter al pére, doit inheriter al fitz. One 
who ought to inherit from the father ought to inher- 
it from the son. 

Quidquid enim sive dolo et culpa venditoris accidit in 
eo venditor securus est. For concerning anything that 
occurs without deceit and guilt on the part of the 
vendor, the vendor is secure. 

Quid sit fus, et in consistit injuria, legis est defi- 
nire. What conesiuites right, and wherein ies if 
injury, it is the function of the law to declare. 

Quid turpi ex causa promissum est non valet. A promise 
arising from a wrongful cause is invalid. 

Quieta non movere. Not to disturb what is settled. 
[Cases: Courts $90. C.J.S. Courts § 150.] 

Qui evertit causam evertit causatum futurum. One who 
overthrows the cause overthrows its future effects. 


A person who 


Qui ex damnato coitu nascuntur, inter liberos non com- 


putentur. They who are born of an illicit union 
should not be counted among’ children. 

Qui facit id quod plus est, facit id quod minus est, sed 
at ne hoe who does that which is 
more does that which is less, but not vice versa. 


Qui facit per alium facit per se. A person who acts 
through another acts himself. @ The acts of an agent 
are considered the acts of the principal. [Cases: 
Master and Servant ¢300; taper aie Agent 
92. C.J.S. Agency §§ 145, 361; Employer-Emp 
Relationship 8§ 181-184, 188-193, 203.] 

Qui habet jurisdictionem absolvendi, habet jurisdictio- 
nem Higandi. One who has jurisdiction for dissolving 
(an obligation) has jurisdiction to bind. 


Qui haeret in litera, haeret in cortice. One who clings 
to the letter clings to the shell (or surface). 
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3 ignorat quantum solvere debeat, non potest impro- 
we videri. A person who does not fie what he 
ought to pay cannot be regarded as dishonest. @ Also 
in reverse order: Non potest improbus videri qui ignorai 
quantum solvere debeat. Dig. 50.17.99. 

Qui in jus dominiumve alterius succedit jure ejus uti 
debet. One who succeeds to another's right or prop- 
erty ought to use that person’s right. © That is, the 
successor has the same rights and liabilities as at- 
tached to that property or interest in the hands of 
the assignor. 


Qui inscienter peccat, scienter emendet. One who of- 
fends unwittingly must make good knowingly. 


Qui in utero est, rato habetur de ejus 

commodo aren in the Bares nad 
ered as born, whenever there is a question of benefit 
to the child. , 


Qui jure suo utitur, nemini facit injuriam. A person 
who exercises his proper right harms-no one. @ This 
maxim is sometimes written Qui jure suo utitur nemi- 
nem laedit (meaning “he who exercises his right 
injures no one"). 


Qui jussu judicis aliquod fecerit non videtur dolo malo 
fecisse, quia parere necesse est. A person who has 
done anything by order of a judge is not considered 
to have aed in fraud, because it is necessary to 
obey. : 

Quilibet potest renunciare juri se inducto. Anyone 
may jnouies a right inbrodnced for his own bene- 

t 


Qui male agit odit lucem. A person who does wrong 
hates the light (of discovery). 


Qui mandat ipse fecisse videtur. A person who com- 
mands (a thing to be done) is considered to have 
done it himself. 


Qui melius prodat, melius habet. The party who gives 
better pee has the better (right). @ Often rendered, 
“He who proves more recovers more.” 


Qui nascitur sine legitimo matrimonio, matrem sequi- 
tur. A child who is born out of lawful matrimony 
follows the condition of the mother. 


Qui non cadunt in constantem virum, vani timores sunt 
aestimandi, Those fears are considered vain (or friv- 
olous) that do not affect a.man of stable. character. 


Qui non habet, ille non dat. Who has not gives not. 


Qui non habet in aere, luet.in ore. What a man 
cannot pay with his purse, he must suffer in person. 


Qui non habet in aere, luet in corpore, ne quis peccetur 
impune. Let him who has not (the wherewithal to 
pay) in money pay in his person (i.e., by corporal 
punishment), lest anyone be wronged with impunity. 

Qui non habet potestatem alienandi habet necessitatem 


retinendi. A person who has not the power of alien- 
ating is obliged to retain. 


Qui non improbat approbat. A person who does not 
disapprove approves. 


Qui non negai fatetur. A person who does not deny 
admits. 


iy 
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ui non obstat quod obstare potest, facere videtur. A 
g / 
person who does not prevent what he can prevent is 
considered to act. 


Qui non prohibet cum prohibere possit, jubet. A person 
who does not forbid when he can forbid commands. 

Qui non prohibet quod prohibere potest, assentire vide- 
sur. A person who does not forbid what he can 
forbid is considered to assent. 

Qui non propulsat injuriam quando potest infert. A 
erson who does not repel an injury when he can 
rings it on. 

Qui obstruit aditum destruit commedum. A person who 

obstructs an entrance destroys a conveniency. 


Qui omne dicit nihil excludit. A person who says all 
excludes nothing. ne 5 

Qui parcit nocentibus innocentes,punit. A person who 
spares the guilty punishes the innocent. 

Qui peccat ebrius, luat sobrius. Let him who offends 
while drunk be punished when sober; one who 
offeuds when drunk must pay when sober. @ The 

hrase is sometimes taken to mean that one who sins 
ignorantly must correct it knowingly. 

Qui per alium facit per seipsum facere videtur. A 
person who does anything through another is con- 
sidered as duing it himself. 

Qui per fraudem agit frustra agli. A person who acts 
fraudulently acts in vain. 

Qui potest et debet vetare, tacens jubet. A person who 
can and ought to forbid a thing (as much as) orders 
it, if he keeps silent. [Cases: Estoppel €=70. C.J.S. 
Estoppel §§ 100, 167.) 

Qui primum peccat ille facit rixam. Who first offends 
causes the quarrel. 

Qui prior est tempore potior est jure. The person who 
is prior in time is stronger in right. [Cases: Courts 
475; Equity 60. C.J.S. Courts § 188; Equity 
§ 127.) 

Qui pro me aliquid facit, mihi fecisse videtur. A person 
who does sommes in in my behalf is considered to 
have done it to me (fo 
man is to doit to him.” 2 Co. Inst. 500. 

Qui providet sibi, providet 
provides for himself provides for his heirs. 

Qui rationem in omnibus quacrunt rationem subvertunt. 
They who seek a reason for everything subvert 
reason. : 

Qui sciens solvit indebitum donandi consilio id videtur 
fecisse. A person who knowingly pays what is not 
due is considered to have done it with the intention 
of making a gift. 

Qui semel actionem renunciaverit, amplus repetere non 


potest. A litigant who has once renounced his action - 


cannot bring it any longer. 
Qui semel malus, semper praes 

eodem genere. A person who is once bad is always 

presumed to be bad in the same kind of affair. 
Qui sentit commodum sentire debet et onus. A person 


who enjoys the benefit ought:also to bear the bur- 
den. [Cases: Contribution €1; Tenancy in Common 


umitur esse malus in 


r me). @ “To do a service for a_ 


idet. haeredibus. A person who 
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30. C.J.S. Contribution §§ 2-4; Tenancy in Common 
§§ 79, 84, 88.] 


Qui sentit commodum sentire debct et onus; et e contra. 
A person who enjoys the benefit ought also to bear 
the burden; and the contrary. 


Qui sentit onus, sentire debet et commodum. A person 
who feels the burden ought also to feel the benefit. 
[Cases: Navigable Waters €44(3); Waters and Wa- 
ter Courses 93. C.J.S. Navigable Waters §8§ 95-97; 
Waters §§ 177-182, 184-185.] 


Quisquis est qui velit jurisconsultus haberi, continuet 
studium, velit a quocunque doceri. Whoever there is 
who wishes to be regarded as a jurisconsult (legal 
expert) should prolong his study and be willing to 
be taught by everyone: 7 

Qui tacet consentire videtur. A.party who is silent 
appears to consent. (Cases: Contracts @@22(1). C_J.S. 
Contracts §§ 46-51, 53-54; Trading Stamps and Con- 
pons §§ 7-9.) 

Qui tacet consentire videtur ubi tractatur de ejus com- 
modo. A party who is silent is considered as assent- 
ing, when his advantage is debated. [Cases: Con- 
tracts 22. C.J.S. Contracts §§ 51, 65.) 


Qui tacet non utique fatetur, sed tamen verum est eum 
non negare. A person who is silent does not indeed 
confess, but yet it is true that he does not deny. 

Qui tardius solvit minus solvit. A person who pays too 
late pays less (than he ought). 

Qui vult decipi, de tur. Let one who wishes to be 
deceived be deceived. (Cases: Sales €°41. C.J.S. Sales 
§ 52.) 

Quod ab initio ron valet, (in) tractu temporis non 
convalescet. What is ill from the outset: will not be 
cured by passage of time. 


Quod ad naturale attinet, omnes homines ales 
sunt. All men are equal as far as natural law is 
concerned. 


Quod aedificatur in area legata cedit legato. Whacever 
is built on land given by will passes with the gift of 
the land. Bs 


Quod alias bonum et justism est, si per vim vel 
_ petatur, malum: et stum 


injustu iter. What is other- 
wise’ good and just, if it is sought'by force or fraud, 
becomes bad and unjust. 

Quod alas non fuit licitum necessitas ‘licitum facit. 
Necessity makes lawful what otherwise was unlawful. 


Quod approbo non reprobo. What | approve I do not 
disapprove. 
uod a guoque poenae nomine exactum est id eidem 

eeigee nemo cogitur. What has been exacted from 
someone as a penalty no one is obliged to restore to 
him. 

Quod attinet ad jus civile, servi pro nullis habentur, non 
tamen et jure naturali, quia, quod ad jus naturale 
attinet, omnes aequali sunt. So far as the civil 
law is concerned, slaves are not reckoned as nonenti- 
ties, but not so by natural law, for so far as regards 
natural law, all men are equal. — 
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Quod constat clare, non debet verificari. What is clearly 
agreed need not be proved. 


Quod constat curiae, opere testium non . What 
appears true to the court needs not the help of 
witnesses. 


Quod contra juris rationem om est, non est produ- 
cendum Mid contcguentios What has been sdeedited 


against the reason of the law ought not to be drawn 
into precedents. 


uod contra legem pro infecto habetur.: What is 
aie contrary to < law is considered as not done. 


Quod contra rationem juris receptum, non est producen- 
dum ad conse . That which is received against 
the reason of the law is not to be extended to its 
logical consequences. ; 

Quodcunque aliquis ob tutelam corporis sui fecerit jure 
id fecisse videtur. Whatever one does in defense of 
his person, he.,is considered to have done legally. 

datum est‘ ecclesiae, datum est Deo. What has 
been given to the church has been given to God. 


Quod demonstrandi causa additur ret satis demonstra- 
tae, fit. What is added for the sake of dem- 
onstration to a thing sufficiently demonstrated is 
done to no purpose. 


Quod dubitas, ne feceris. When in doubt, do not do it. 


Quod enim semel aut bis existit, sgemaddeny legislatores. 
Legislators pass by that which happens but once c+ 
twice. 

est ex necessitate ni introducitur, nisi 
uando necessarium. What is introduced of necessity 
is never introduced except when necessary. 


Quod est inconveniens aut contra rationem non 
sum est in lege. What is uusuitable or contrary to 
reason is not allowed in law. 


Quod est necessarium est licitum. What is necessary is 
lawful. 


Quod fieri debet facile praesumitur. That which ought 
to be done is easily presumed. 


‘Quod fieri non debet, factum valet. What ought not to 
be done, when done, is valid. 


Quod inconsulto fecimus, consultius revocemus. What 
we have done without due consideration we should 
revoke with better consideration. - : 


Quod initio non valet, tractu temporis non valet. What 
is void in the beginning does not become valid by 
passage of time. 


Quod initio vitiosum est non potest tractu temporis 
convalescere. What is defective in origin cannot be 
mended by passage of time. 


Quod in jure scripto jus appellatur, id in lege Angliae 
rectum esse dicitur. What in the civil law (literally, 
written law) is called jus, in the law of England is 
said to be rectum (right). 


Quod in minori valet, valebit in majori; et quod in 
majori non valet, nec valebit in minori, What avails in 
the less will avail in the greater; and what does not 
avail in the greater will not avail in the less. 
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in uno sinmilium valet, valebit in aftero. What 
avails in one of two similar things will avail in the 
other. 


Quod ipsis, qui contraxerunt, obstat, et successoribus 
eorum obstabit. That which bars those who have 
contracted will bar their successors also. 

Quod jussu alterius solvitur eo est quasi ipsi solu- 
tum esset. That which fa paid at ihe bidding of 
another has the same effect as if it had been paid to 
that person himself. © The party who has a debt 
paid for him is in the same position as though the 
money were paid to him directly. Dig. 17.180. 


Quod meum est, sine facto sive defectu meo amitti seu 
in alium transferri non potest. What is mine cannot 
be lost or transferred to another without my own act 
or default. 


Quod meum est sine facto meo vel defectu meo amitti vel 
in alium transferri non:potest. What is mine cannot 
be lost or transferred to another without my act or 
through my forfeiture. 


Qued meum est sine me auferri non potest. What is 
mine cannot be taken away without me (i.e... my 
consent). 


Quod minus est in obli, 
which is the lesser is held to be imported into the 
rontract. 


Quod naturalis ratio inter omnes homines constituit, 
vocatur jus gentium. What natural reason has estab- 
lished among all men is called the law of nations. 


Quod necessarie intelligitur id non deest. What is neces- 
sarily understood is not lacking. 


Quod necessitas cogit, defendit. What necessity com- 
pels, it justifies. 

Quod non apparet non est, et non apparet judicialiter 
ante judicium. What appears not does not exist, and 
nothing appears judicially before judgment. 

non capit Christus, capit fiscus. What Christ (or 
the church) does not take, the treasury takes. 


Quod non habet principium non habet finem. What has 
no beginning has.no end. 


Quod non legitur non creditur. What is not read is not 
believed. = 


Quod non valet in principali, in accessorio seu conse- 
quenti non valebit; et quod.non valet in.magis propin- 
quo, non valebit in magis remote. What js not valid in 
the principal will not be valid in the accessory or 
consequence; and what has no effect in the nearer 
instance will be of no effect in the more remote. 


Quod nostrum est, sine facto sive defectu nostro, amitti 
seu in alium transferri non potest. That which is ours 
cannot be lost or transferred to another without our 
own act, our own default. 


Quod nullius esse potest, id ut alicujus fieret nulla 
obligatio valet efficere. What can belong to no one 
no agreement (or obligation) can make property of 
anyone. Dig. 50.17.182. 


Quod nullius est, est domini nee. That which belongs 
to nobody belongs to our lord the king. 


videtur deductum. That ! 
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Quod nullius est id ratione naturali occupanti concedi- 
tur. What belongs to no one, by natural reason 
becomes property of the first occupant. Dig. 41.1.3. 


Quod nullum est, nullum producit effectum. That which 
is null produces no effect. 
ari, What 


Quod omnes tangit, ab omnibus debet support 
oo (or concerns) all ought to be supported by 
L. 


Quod per me non possum, nec per alium. What I cannot 
do in person, I also cannot do through the agency of 
another. 


uod per recordum probatum non debet esse negatum. 
wna is proved ie record ought sot ta be 

denied. ; 

od populus Postremum jussit, id jus ratum esto. What 

vie air vave last enacted, art that be the estab- 

lished law. ™ 

uod principi placuit legis habet vigorem; utpote cum 
ae opin gues de imperio ejus wate est, pepals ei et 

in eum omne suum imperium et potestatem conferat. A 

decision of the emperor has the force of law; for, by 

the royal law that has been made concerning his 

authority, the people have conferred on him all their 

sovereignty and power. Dig. 1.4.1. 


od prius est verius est; et quod prius est tempore 
grorh est jure. What is prior is truer; and what 


comes earlier in time is stronger in right. 


uod privilegia quae re vera sunt in praejudicium 

patos magis tamen speciosa habent 
et boni publict practextum, quam bonne et a 
concessiones, sed practextu liciti non debet ; 
illicitum. There are privileges that are really detri- 
mental to the state, but that have a more colorful 
appearance and show of public good than good and 
lawful concessions. But the unlawful should not be 
accepted as valid on the ground of a showing of 
legality. 


od pro minore licitum est et majore licitum est. 
Cerne is lawful in the pila alse lawful in the 
greater. 
Quod pure debetur praesenti die debetur. That which is 
due unconditionally is due the same day. ay 
Quodque dissolvitur eodem- iodo quo ligatur. In the 
same manner:that anything is. bound, it is unbound. 
Quod quis ex culpa sua damnum sentit, non r 
damnum sentire. The damage that any person suffers 
by his own fault he is not considered to suffer as 
damage. Dig. 50.17.203. 
isquis norit, in hoc ze exerceat. Let every one 
employ himself in what he knows. 


Quod quis sciens indebitum dedit hac mente, ut postea 
repeteret, repetere non potest. What one has paid 
knowing that it is not owed, with the intention of 
Sei it afterwards, he cannot recover. Dig. 
12.6.50. 


Quod remedio destituitur ipsa re valet si culpa absit. 
What is without a remedy is by that very fact valid if 
there is no fault. 

Quod semel aut bis existit praetereunt legislatores. Leg- 
islators pass over what happens (only) once or twice. 
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Quod semel meum est amplius meum esse non potest. 
What is once mine cannot be any more completely 
mine. 

Quod semel placuit in electione, amplius displicere non 
potest. That which in making his election a man has 
once decided, he cannot afterwards disavow. 


Quod solo inaedificatur solo cedit. Whatever is built on 
the soil goes with the soil. 


Quod sub certa forma concessum vel reservatum est, non 
trahitur ad valorem vel compensationem. That which 
has been granted or reserved under a certain form is 
not to be drawn into valuation or compensation. 


Quod subintelligitur non deest. What is understood is 
not lacking. ae 

Quod tacite ‘intelligitur“deesse ‘nod videtur. What is 
tacitly understood does not appear to be lacking. 


Quod vanum et inutile est, lex non requirit. The law 
does not require what is vain and useless. 


Quod vero contra rationem juris receptum est, non est 
producendum ad ntias. But what has been 
admitted contrary to the reason of law ought not to 
be drawn into precedents. 


Quo ligatur, eo dissolvitur. As a thing is bound, so it is 
unbound. 


Quo modo quid constituitur eodem modo dissolvitur. In 
whatever mode a thing is constituted, in the same 
manner it is dissolved. 


Quorum praetextu nec auget nec minuit sententiam, sed 
tantum confirmat praemissa. “Quorum praetextu” 
neither increases nor diminishes the meaning, but . 
only confirms what went before. ; 


Quotiens dubia interpretatio libertatis est; secundum 

tem merit. Whenever there is an 
interpretation doubtful as to liberty (or slavery), the . 
decision must be in favor of- liberty. : 


Quotiens idem sermo duas sententias exprimit, ea potis- 
simum accipiatur quae rei gerendae aptior est. When- 
ever the same words express two meanings, that is to 
be taken most strongly which is thé better fitted for 
carrying out the proposedend. ~~ . 

Quoties in stipulationibus ambigua’ cratio est, commo- 
dissimum ct id ech quo res dé-quo agitur in tuto 
‘sit. Whenever in stipulations the’expression is am- 
biguous, it is most proper to give it that interpreta- 
tion by which the subject matter may be in safety. 


Quoties in verbis nulla est ambiguitas, ibi nulla exposi- 
to contra verba expressa fienda est. Whenever there 
is no ambiguity in the words, then no exposition 
contrary to the words is to be made. 


Quum de lucro duorum quaeratur, melior est conditio 
possidentis. When there is a question of gain (to one) 
of two parties, the condition of the possessor is the 
better. 

Quum in testamento ambigue aut etiam m3 scrip- 
tum est, benigne interpretari et secundum id quod 
credible est cogitatum, credendum est. When in a will 
an ambiguous or even an erroneous expression oc- 
curs, it should be construed liberally and in accor- 
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dance with what is thought the probable meaning (of 
the testator). 

Quam cipalis causa non consistit, ne ea quidem 
quae ae locum kabent. When the principal 
cause does not stand, neither do the accessories (or 
consequences) obtain. 

Ratihabitio mandato . Ratification is 
equal to a command. ®@ This maxim is sometimes 
written Ratihabitio mandate comparatur (meaning “rati- 
fication is equivalent to a command”). 

Ratio est formalis causa consuetudinis. Reason is the 
source and formal cause of custom. 


Ratio est legis anima, mutata legis ratione mutatur et 
lex. is the soul of the law; when the reason of 
the law has been changed, the law is also changed. 
(Cases; Common Law @9. CJ.S. Common . Law 
§§ 12, 22-24.) _ 

Ratio et auctoritas duo clarissima mundi lumina. Rea- 
son and authority are the two brightest lights in the 
world. 

Ratio in jure aequitas integra. Reason in law is perfect 
equity. 

. _ Ratio legis est anima legis. The reason of the law is the 

soul of the law. [Cases: Statutes 184. C.J.S. Statutes 

§ 316.) 


Ratio non clauditur loco. Reason is not confined to any 
place. 


Ratio potest allegari deficiente lege, sed vera et legalis 
A reason can 


et non a . adduced when the 
law is defective, but it must be a true and legal 
reason, and not specious (or apparent). 


Receditur a placitis juris potius quam injuriae et delic- 
ta maneant impuntta. One departs from settled rules 
of law, rather than let crimes and wrongs remain 
unpunished. 

Recipitur in modum . A thing is received in 
the way the recipient intends. 

Recorda sunt vestigia vetustatis et veritatis. Records 
are vestiges of antiquity and truth. 


Recurrendum est ad extraordinarium quando non valet 

1 ordinarium. We must have recourse to what is ex- 
traordinary when what is ordinary fails. th 

Reddenda singula : His, Each must be put in each 

separate place. @.That is, the several terms or items 

apply distributively, or each to its proper object. 

— non est divisibile. The kingdom is not divisi- 

le. 


Regula est, juris quidem m cuigue nocere, 
facti vero ignorantiam non nocere. The rule is that 
ignorance of the law is harmful (or prejudicial) to 
anyone, but ignorance of a fact is not. @ Ignorance 
of a fact may excuse a party from the legal conse- 
quences of his conduct, but not ignorance of law. 


Regula pro lege, si deficit lex. If the law is inadequate, 
e maxim serves in its place. 
Regulariter non valet pactum de re mea non alienanda. 


As a rule, a contract not to alienate my property is 
not binding. 
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interest voluntates defunctorum. effectum 
sortiri. It is in the interest of the state that the wills 
of the dead should have their (intended) effect. 


Rei turpis nullurm mandatum est. There is no mandate 
for a thing immoral (or illegal). @ Hence, there is no 
onan al failing to act on such a mandate. Dig. 


Relatio est juris et intenta ad unum. Relation is a 
fiction of law, and intended for one thing. © Coke 
explains, “Relatio is a fiction of law to make a nullity 
of a thing ab initio"; obstacles are removed for the 
one purpose, uf res magis valeat, that the matter have 
effect. 3 Coke 28. 


Relatio semper fiat ut valeat dispositio. Reference 
should always be made in such a manner that a 
disposition (in a will) may have effect. 

Relativorum cognito uno, cognoscitur et alterum. Of 
things relating to each other, one being known, the 
other is also known. 

Religio sequitur patrem. Religion follows the father. © 
The father’s religion is prima facie the infant's reli- 
gion. 

Remissius imperanti meus paretur. A 
manding not too strictly is better 

impedimento, emergit actio. When the impedi- 
ment has been removed, the action arises. Be 

r @ sacramento infamis. An infamous person 
is prevented from taking an oath. 

m actionuns. (The liti- 
that the actions have 


Fson com- 


Repellitur exceptione cedendaru 
gant) is defeated by the plea 
assigned. 

Reprobata Kberat solventem. Money refused 
releases the person paying (or offering payment). 

Reputatio est vulgaris opinio ubi non est veritas. Repu- 
tation is a common opinion where there is no certain 
knowledge. 


Rerum ordo confunditur, si unicuique jurisdictio non 
servetur. The order of things is confounded if the 
proper jurisdiction of each is not maintained. 

Rerum sus ostendunt multa, quae in initio prae- 

seu i non possunt. The course of 
events reveals many things that in the beginning 
could not be guarded against or foreseen. 


Rerum suarum quilibet ext. moderator et arbiter. Every 
one is the manager and disposer of his own matters. 


Res accendent lumina rebus: Matters Will throw light 
on (other) matters. 

Res accessoria sequitur rem principalem. An accessory 
follows its principal. 

Rescriptum lence contra jus non valet. The prince's 
rescript, if contrary to law, is of no avail. 

Res denominatur a principaliori parte. A thing is 
named from its more essential (or primary) part. 

Reservatio non debet esse de proficuis ipsis quia ea 
conceduntur, sed de redditu novo extra proficua. A 
reservation ought not to be of the annual increase 


itself, because it is granted, but of new rent apart 
from the annual increase. 
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Res est misera wbi jus est vagum et incertum. It is a 
miserable state of things where the law is vague and 
uncertain. 

Res generalem habet significationem, quia tam corpo- 
rea, quam incorporea, cujuscunque sunt natu- 
sachs ite aa 8 aprehendit. e word “things” has 
a general signification, because it comprehends cor- 
poreal as well as incorporeal objects, of whatever 
sort, nature, or species. 


Resignatio est juris proprii spontanea refutatio. Resig- 
ore is the spontaneous rejection of one’s own 
right. 


Res inter alios acta aliis:non nocet. A thing done - 


between two parties does not. damage other parties; 
a matter transacted between parties (e.g., to a con- 
tract)- does not aplaoned nonparties. [Cases: Evi- 
dence @130; gment ° 5. CJS. Evidence 


§§ 760-761, iy §§ 828, 831, 43} 


Res inter alios acta alteri nocere non debet. Things 
done between others ought not to injure an outsider 
(not p pal Pr to Cis. [Cases: Evidence 130; Judg- 
ment S. Evidence §§8 760-761; Judgments 
§§ 828, a3, ah 


Res inter alio- judicatae nullum aliis icium 


faciunt. Matters adjudged in the lawsuits a others 
- not prejudice those who were not parties to 
em. 


Res judicata facit ex albo nigrum, ex nigro album, ex 
curvo rectum, ex recto curvum. A matter adjudged 
makes white black; black white; the crooked straight; 
the straight crooked. 

Res judicata pro veritate accipitur. A matter a sur 
is taken for rhe (Cases: Judgment €°$12(8). C.J. 
Judgments § 1058.) 

Res nullius sete fit primi occupantis. A thing 
that has no owner naturally belongs to the first 
taker. 

Resoluto jure concedentis, resolvitur jus concessum. 
When cy right of the tor has been extin- 
guished, the right granted is extinguished. 

Res periit domino suo. The destruction of the thing is a 
loss to its owner. 


Res per nidm aestimatur, et non 


cunia per res. 
The value ofa thing is estimated 


y its worth in 


money, and the value of: money is not estimated by. 


reference to things. 
ci orsign est judicanti nequid aut durius aut re- 
lus constituatur causa deposcit; nec enim 


aut severitatis aut clementiae gloria affectanda est. 
The person judging must see to it that nothing 
should be either more severely or more leniently 
construed than the cause itself demands; neither for 
severity nor clemency is glory to be sought after. 


Respondeat raptor, qui ignorare non potuit quod pu 

lum alienum abdusxit. Let the fecal answer, snp 
could = be ignorant that he has taken away anoth- 
er's wal 


Re superior. Let the principal answer. [Cases: 
aster and Servaat ¢300, 315; Principal and Agent 
€=>159(1). C.J.S. Agency 88 494-495, 197-430; Em- 
ployer-Employee Relation ip §§ 181-184, 188-193, 
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203, 231-235, 242, 244-246, 
954-255.] 


Responsio unius non omnino audiatur. The answer of 
one witness should not be heard at all. 


Res propria est quae communis non est. A thing is 
private that is not common. 


Res quee intra praesidia perductae nondum sunt quan- 
quam ab hostibus occupatae, ideo postliminit non 
egent, he dominum nondum mutarunt ex gentium 
jure. ings that have not yet been brought within 

the enemy's camp, although held by the enemy, do 

not need the fiction of postliminy on this account, 
because their. ownership by the-law of nations has 
not yet changed. —- 


Res sacra non “recipit. estimationém. A sacred thing 
does not admit of valuation. 


Res sua nemini servit. No one can have a servitude 
over his own property. [Cases: Easements 21. C.J.S. 
Easements §§ 2-8, 13-14, 21-22, 24, 53~55, 57-58, 
89.] 

Res transit cum suo onere. The thing passes with its 
burden. 

Reus excipi fit actor. The defendant by a plea (or 
exception) becomes plaintiff. 


Reus laesae majestatis punitur, ut pereat unus ne per- 
eant omnes. A traitor is punished that one may die 
lest all perish. 


248, 251-252, 


- Re, verbis, scripto, consensu, traditione, junctura vestes 


susmere solent. Compacts usually take their 
clothing from the thing itself, from words, from 
writings, from consent, fom delivery, from the join- 
ing together. 

Reversio terrae est tanquam terra revertens in posses- 
sione donatori sive haeredibus suis post donum fint- 
tum, A reversion of land is as it were the return of . 
the land to the possession of the donor or his heirs 
after the termination of the gift. 


Rex est caput et salus reipublicae. The king is the head 
hae pape of the commonwealth. 


cae The king i is (the fount of) 
aren Asie and po 


Rex est major singulis, “minor universis. The king is 
greater than any single’ person: les$‘than all. 


Rex non debet esse sub homine sed sub Deo et lege. The 
king should not be under the authority of man, but 
of God and the law. 


Rex non debet judicare sed secundum legem. The king 
ought to judge only according to law. 


Rex non potest fallere nec falli. The king cannot de- 
ceive or be deceived. 


Rex non potest gratiam facere cum injuria et damno 
aliorum. The king cannot confer a favor on anyone 
to the i tec and damage of others. 


asi praia The king can do no wrong. 

eae Unit tates S125(1). C.J.S. United States 
§ 217.) ° 

Rex nunquam moritur. The king never dies. 
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Rex quod injustum est faccre non potest. The king 
cannot do what is unjust. 

Rex r attendere ardua pro bono 

onmium. The king is always presumed to 
attend to the business of the realm, for the public 
good of all. 

Riparum usus publicus est jure gentium, sicut ipsius 

uminis. The use of cverbanki ts by the law of 

nations public, like that of the stream itself. 


Roy n'est He per ascun statute, si il ne soit sement 
nosme. The king is not bound by any statute, if he is 
not expressly named. 

Sacramentum habet in se tres comites, veritatem justi- 
Ham et um: veritas habenda est in furato; justi- 
tia et um in . An oath has in it three 
someones —truth, species i ent: truth ian 

e p swearing, justice and judgment in the 
judge (administering dhe oath). 

Sacramentum si fatuum fuerit, cet falsum, tamen non 
committit perjurtum. A foolish oath, though false, 
does not make perjury. 


Sacrilegus omuium praedonum cupiditatem et scelerem 
superat. A sacrilegious person surpasses the greed 
and wickedness of all other robbers. 

constitutum est res inter alios judicatas aliis non 

udicare. It has often been settled that matters 
‘adjudged between others ought not to prejudice 
those who were not parties. 


Saepenumero ubi proprictas verborum attenditur, sen- 
sus veritatis amittitur. Frequently where propriety of 
words is given attention, the meaning of truth is lost. 

Saepe viatorem nova, non vetus, orbita fallit. Often it is 
the new track, not the old one, that deceives the 
traveler. 

Salus populi (est) suprema lex. The safety of the people 
is the supreme law. @ The phrase is sometimes put 
in the imperative: Salus Populi suprema lex esto (let the 
safety of the people be the supreme law). [Cases: 
Common Law $9; Constitutional Law 81. C.J.S. 
Common Law §§ 12, 22-24; Constitutional Law §§ 61, 
432-443, 451-452; Insurance § 51.] 

Salus reipublicae suprema lex. The safety of the state is 
the supreme law. ; 


Salus ubi multi consiliarit, Where there are many 
counselors, there:is safety. - 

Sanguinis conjunctio benevolentia devincit homines et 
earitate. A tie of blood overcomes human beings 
through benevolence and family affection. 

Sapiens incipit a fine, et quod primum est in intentione, 
ultimum js in deocutiois: A wise person begins from 
the end, and what is first in intention is last in 
execution. 

Sapiens omnia agit cum consilio. A wise man does 
everything advisedly. 

Sapientia legis nummario non est aestimanda. 


ae price in money is to be put on the wisdom of the 
w. 


Sapientis judicis est cogitare tantum sibi esse permis- 
sum, quantum commissum et creditum. It is the mark 
of a wise judge to suppose that he is permitted only 
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a much as has been committed and entrusted to 

im. 

Satius est fontes quam sectari rivulos. It is better 
to seek the sources than to follow tributaries. 


Scientia sciolorum est mixta ignorantia. The knowl- 
edge of smatterers is ignorance diluted. 


Sctentia utrimque par pares contrahentes facit. Equal 
ein on both. slaes makes the contracting par- 
ties ey 

Scienti et volenti non fit injuria. A wrong is not done 
to one who knows and assents to it. 


Scire debes cum quo contrahis. You ought to know 
with whom you make an agreement. 


Scire et scire debere aequiparantur in jure. To know a 
thing and to-be bound ‘to know it are regarded in 
law as equivalent. : 

Scire leges non hoc est verba earum tenere, sed vim et 
potestatem. To know the laws is to observe not their 
(mere) words, but their force and power. 


Setre est rem ratione et per causam cognoscere. 
To know properly is to know a thing in its reason 
and by its cause. : 


Scribere est agere. To write is to act. 


Scriptae rn att scriptis tolluntur, et nudi consen- 
sus. oblig. psi patent dissolvitur. Written 


obligations are undone »y writing, and the obli- 
tion of mere consent (or naked agreement) is 
Sissolved by a bare consent to the contrary. 


Scripta litera manet. The written word endures. 


Secta est pugna civilis, sicut actores armantur actioni- 
bus, et quasi accinguntur gladiis, ita rei (e contra) 
muniuntur exceptionibus, et defenduntur cly- 
pets. A suit is a civil battle; just as the plaintiffs are 
armed with actions and, as it were, girded with 
swords, so (against them) the defendants are forti- 
fied with pleas, and defended as though by shields. 


Secta quae scripto nititur a scripte variari non debet. A 
suit that relies on a writing ought not to vary from 
the writing. 

Secundum naturam est commoda cujusque ret eum sequt 

-sequentur incommoda. It is according to nature 
at the advantages in any matter should come to 
the person to whom the-disadvantages will attend. 

Securius expediuntur negotia commissa pluribus, et plus 
vident oculi quam oculus. Business entrusted to sev- 
eral people is done more reliably, and (several) eyes 
see more than (one) eye does. 


Seisina facit.stipitem. Seisin makes the stock. (Cases: 
Descent and Distribution @°1}. CJ.S. Descent and 
Distribution §§ 14-15, 18-19.} 

Semel civis semper civis. Once a citizen, always a 
citizen. 

Semel malus semper praesumitur esse malus in eodem 
genere. Whoever is once bad is presumed to be so 
always in the same kind of affair. 

Semper in dubiis benigniora praeferenda sunt. In dubi- 


ous cases, the more favorable constructions are al- 
ways to be preferred. 


° 
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Semper in dubiis id agendum est, ut quam tutissimo 
loco res sit bona fide contracta, nist quum aperte 
contra leges scriptum est. Always in doubtful cases 
that is to be done by which a bona fide contract may 
be in the safest condition, except when it has been 
drawn up clearly contrary to law. 


Semper in obscuris quod minimum est sequimur. In 
obscure cases we always follow what is least obscure. 


Semper in stipulationibus et in caeteris contractibus id 
sequimur quod actum est. In stipulations and other 
contracts, we always follow what was done (or agreed 
to). Dig. 50.17.84. 7 

Semper ita fiat, relatio ut .valeat dispositio. Let the 
reference always be so made that the disposition may 
avail. - ; 

Semper necessitas probandi-incumbit ei qui agit The 
necessity of proving always rests on the claimant. 

Semper praesumitur pro legitimatione puerorum, et fil- 
iatio non potest probari. The presumption is always 
in favor of legitimacy of children, and filiation can- 
not be proved. 

Semper praesumitur pro negante. The presumption is 
always in favor of the one who denies. 

Semper praesumitur pro sententia. The presumption is 
always 1n favor of a judgment (or sentence). 


Semper pro matrimonio praesumitur. There is always a 
presumption in favor of marriage. 


Semper gui non prohibet se intervenire mandare 
creditur. A person who does not prohibit the inter- 
vention of another in his behalf is always believed to 
authorize it. (Cases: Principal and Agent €119(2). 
C.J.S. Agency § 494.] 


Semper sexus masculinus etiam faemininum continet. 
The masculine gender always includes the feminine 
as well. Dig. 32.63. 


Semper specialia generalibus insunt. Special clauses are 
always included in general ones. 

Senatores sunt.partes ‘regis. Senators are:part 
of the body of the king.” 

Sensus verborum est anima legis. The meaning of 
words is the spirit ofthe law.” ; 

Sensus verborum est duplex, mitis et asper, et verba 
semper sunt in mitiore sensu. The mean- 
ing of words is twofold, mild and harsh; and words 
are always to be received in their milder sense. 


Sensus verborum ex causa dicendi accipiendus est, et 

sermones $ accipiendi sunt secundum subjectam 

. The sense of words is to be taken from 

the occasion of speaking them, and discourses are 

always to be interpreted according to the subject 
matter. 


Sententia a non judice lata nemini debet nocere. A 
judgment pronounced by one who is not a judge 
should harm no one. 


Sententia contra matrimonium transit in rem 
judicatam. A sentence against marriage never be- 
comes a final judgment (i.e., res judicata). 
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Sententia facit jus, et legis interpretatio legis vine obti- 
net. The judgment creates the right, and the inter- 
pretation of the law obtains the force of law. 


Sententia facit jus, et res judicata pro veritate accipi- 
tur. The judgment creates the right, and what is 
adjudicated is taken for truth. 


Sententia interlocutoria revocari potest, definitiva non 
test. An interlocutory judgment may be revoked, 


ut not a final one. 


Sententia non fertur de rebus non liquidis. Judgment is 
not given on matters that are not clear. 


Sequi debet potentia justitiam, non;praecedere. Power 
should follow justice, not precede it. 


Sermo index animi. Speech is an index of the mind. 


Servanda est consuetudo loci ubi causa agitur. The 
custom of the place where the action is brought is to 
be observed. 


Servitia personalia sequuntur personam. Personal ser- 
vices follow the person (of the lord). @ Such “person- 
al services” were those “annexed to the person of 
the Mesne, as homage, fealty, etc.” 2 Co Inst. 374. 


Si aes auro veneat non valet. If bronze is-sold for 
gold (the contract) is invalid. 


Si a jure discedas, vagus eris et erunt omnia omnibus 
incerta. If you depart from the law, you will wander 
(without a guide), and everything will be in a state of 
uncertainty to everyone. 


Si alicujus rei societas sit et finis negotio impositus est, 
finitur societas. If there is a partnership in any 
matter,'and the business is ended, the partnership 
ceases 


Si aliquid ex solemnibus deficiat, cum aequitas poscit 
subveniendum est. If anything is lacking from formal 
requirements, when equity, requires, it will be sup- ° 
plied. 

Si assuetis mederi possis, nova non sunt tentanda. If 
you can be relieved by accustomed remedies, new 
ones should not be tried. 


Sic enim debere. quem meliorem agrum suum facere, ne 
vicini deteriorem faciat. Everyone, ought so to im- 
prove his land as not to injure his neighbor's. 

Sic interpretandum est ut.verba accipiantur cum effec- 
tu. Such an interpretation is to be made that the 
words may be taken with effect. ; 


Sic utere tuo ut alienum non laedas. Use your property 
so as not to damage another's; so use your own as 
not to injure another's property. (Cases: Negligence 
#1010; Nuisance $3; Torts 1. C.J.S. Negligence 
8§ 399, 567, 571; Nuisances §§ 10-14, 18, 20-21, 
25-26, 28, 31-38, 37-38, 40-43, 47-48, 50-51, 55, 
57, 59-60, 62; Torts §§ 2-7.] 


. Sicut natura nil factt per saltum, ita nec lex. Just as 


nature does nothing with a leap, so neither does the 
law. | 


Si duo in testamento pugnantia reperientur, ultimum 
est ratum. If two conflicting provisions are found in 
a will, the latter is decisive. 
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Sigillum est cera impressa, quia cera sine impressione 
non est sigillum. A seal is a piece of wax impressed, 
because wax without an impression is not a seal. 


Si judicas, cognosce. If you judge, understand. 
Silentium in senatu est vitium. Silence in the senate is a 
fault. 


Silent leges inter arma. Laws are silent amid arms. 


Si meliores sunt quos ducit amor, plures sunt 8 
corrigit timor. If the better are those whom love 
leads, the greater number are those whom fear 
corrects. 


Similitudo is est casuum diversorum inter se colla- 
torum ratio; quod in uno similium valet, vale- 
bit in altero. Legal similarity is a similar reason that 
governs various cases when compared with each 
other, for what*avails in one similar case will avail in 
the other. 


Simonia est voluntas sive desiderium emendi vel venden- 
di spiritualia vel spiritualibus adhaerentia. Contrac- 
tus ex turpi causa est et contra bonos mores. Simony 
is the will or desire of buying or selling spiritualities, 
or things pertaining to them. It is a contract found- 
ed on a bad cause, and against morality. 


‘Simplex commendatio non obligat. A rae recommen- 
dation does not bind. (Cases: Sales @©261(5).] 
Simplex et pura donatio dict ubi nulla est adjec- 
2 te candles aie modus. A ik ts acid to be ure and 
simple when no condition or qualification been 
annexed. 

Simplicitas est legibus amica, et nimia subtilitas in jure 
reprobatur. Simplicity is a friend to the laws, and too 
much subtlety in law is condemned. 

Sine possessione usucapio non potest. With- 
out possession, prescription (Roman usucapio) can- 
not proceed. 

Singuli in solidum tenentur. Each individual is bound 
for the whole. 

Si non appareat quid actum est, erit consequens ut id 
ieguoeae auad in regione in qua actum est frequenta- 
tur. If it is not dear what was done (or agreed on), 
the consequence will be that we follow what is com- 


monly done in the place where the agreement was - 


made. Dig. 50.17.34. 


Si nulla sit conjectura quae ducat alo, verba intelligen- 
da sunt ex proprietate, non grammatica sed populari 
ex usu. If there is no inference that leads to a 
different result, words are to be understood accord- 
ing to their proper meaning, not in a grammatical 
but in a popular and ordinary sense. 

Si plures conditiones ascriptae fuerunt donationi con- 
junctim, omnibus est parendum; et ad veritatem copu- 
lative requiritur quod utraque pars sit vera, si divi- 
sim, qu vel eorum satis est obtemperare; et 
in disjunctivis, sufficit alteram esse veram. If 
several conditions are conjunctively written in a gift, 
the whole of them must be complied with; and with 
respect to their truth, it is necessary that every part 
be true, taken jointly: if the conditions are separate, 
it is sufficient to comply with either one or the other 
eo them; and being disjunctive, that one or the other 

e true. 
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Si plures stat Ores, erunt numero, sin- 
guli iz tenentur. If there are more sureties 
than one, however many they will be in number, 
they are individually liable for the whole. 


Si quidem in nomine, cognomine, pracnomine, agnomine 
testator erraverit, cum de persona constat, 
nthilominus valet legatum. If the testator has erred in 
the name, cognomen, praenomen, or title of the 
legatee, when there is certainty about the person, 
the legacy is nonetheless valid. 


Si quid universitati debetur, singulis non debetur, nec 
mae debet universitas singuli debent. If anything is 
ue to a corporation, it is not due to the individual 
members of it, nor do the members individually owe 
what the corporation owes. 


St quis cum totum set partem. petat, rei 
- fudicatae vocet. If anyone sues fora part when he 
should have sued for. the whole,.the judgment 


Ones: ene res judicata Gear another suit). 

s: Judgment 592. ° S. Judgments 

§§ 761-762, 765.] : 

Si quis custos fraudem 
lus est. If a 
ward, he is to be removed from the guardianship. 


Si quis praegnantem uxorem reliquit, non videtur sine 
Hberis decessisse. If anyone dies leaving his wife 
prepa he is not considered as having died child- 
ess, 


Si quis unum percusserit cum alium 
felonia tenetur. If a nm kills one when he meant 
to kill another, he is held guilty of felony. 


If the suggestion is not true, 
void. 


Sive tota res evincatur, sive pars, habet regressum 
emptor in venditorem. If the propery is taken from 
the ae by eviction, whether whole or in part, 
he an action against the vendor. Dig. 21.2.1. 


Socii mei socius meus socius non est. The partner of my 
partner is not my partner. 


Socii plures sunt quasi unum corpus, i eo quod unum 

. jus et oportet quod us sit integrum et quod 
in nulla parte sit defectus. Several ers are as 
one body, since they have one right,‘and it is neces- 
sary that the body be perfect, and that there be 
defect in no part. ci ne 


ers patent are 


Si suggestio non sit vera, literae patentee vacuae sunt. : 
fe e lett 


+n 


pupillo fecerit, a tutela removen- | 
guardian commits fraud against his : 


vellet, in ° 


TE ate ow. 


Sola ac per se senectus donationem, testamentum aut | 
transactionem non vitiat. Old age does not alone and . 


of itself vitiate gift, will, or transaction. 


Solemnitates juris sunt observandae. The solemnities of 
law must be observed. 


Solo cedit quod solo implantatur. What is planted in | 


the soil belongs to the soil. © This maxim is some- 
times written Solo cedit, quicquid solo pared (trans- 
latable as “what is affixed to the soil belongs to the 
soil”), 

Solo cedit quod solo inaedificatur. Whatever is built on 
the soil belongs to the soil. 


Solus Deus haeredem facit. God alone makes the heir. 


1759 


Solutio pretii emptionis loco habetur. The payment of 
the nace stands in the place of a sale. 


Solvendo esse nemo intelligitur nisi qui solidum potest 
solvere. No one is understood to be in a state of 
solvency except the one who can pay all that he 
owes. Dig. 50.16.114. 


Solvitur adhuc societas etiam morte socii. A partner- 
ship is also dissolved by the death of a partner. 


Solvitur eo ligamine quo ligatur. It is released by the 
bond with which it is bound. 


Solvitur in modo solventis. A payment is made for the 
purpose the payer intends.: 

Sommonitiones:aut citationes:nullae liceant fieri in 
palatium regis..No summonses or citations should be 
permitted tosbe served within the king's palace. 

Specilia generdlibus derogant. Special words derogate 
from general ones. 


Spes impunitatis continuum affectum tribuit delinquen- 
di. The hope of impunity supplies a constant inclina- 
tion to wrongdoing. 

Spoliatus debet ante omnia restitui. A ae forcibly 
deprived of possession ought first o to have 
restitution. ‘ 


Spoliatus episcopus ante omnia debet restitui. A bisho 
despoiled of his see ought, above all, to be restored. 


Spondet peritiam artis. He promises (to use) the skill 
of his art. @ That is, he engages to do the work in a 
skillful manner. 


Sponsalia dicuntur futurarum nuptiarum conventio et 
romissto. A betrothal is the agreement and prom- 
ise of a future marriage. 


Sponte virum fugiens mulier et adultera facta, doti sua 
careat, nisi retracta. A woman leaving 
her husband of her own accord and committing 
adultery should lose her dower, unless she: is taken 
back by her husband of his own accord. 


Stabit praesumptio donec probetur in contrarium. A 
presumption will stand until proof is given to the 
contrary. eee ws 

Stare decisis et non quieta movere. Literally, to stand 
by previous décisions and not to disturb settled 
matters. @© To adhere to precedents, and not to 
depart from established principles. [Cases: Courts 
€=89, 90. C.j.S. Courts §§ 139-140, 144-146, 150, 
161-164, 166-167.] 


Stat pro ratione voluntas. The will stands in place of a 
reason. (Cases: Wills 82. C.J.S. Wills § 173.] 


Stat pro ratione voluntas populi. The will of the people 
stands in place of a reason. 


Statuta pro publico commodo late interpretantur. Stat- 
utes made for the public advantage ought to be 
broadly construed. 


* Statuta suo clauduntur territorio, nec ultra territorium 
disponunt. Statutes are confined to their own territo- 
ry and have no extraterritorial effect. 


Statutum affirmativum non derogat communi legi. An 
affirmative statute does not take away from the 
common law. 
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Statutum generaliter est intelligendum quando verba 
statuti sunt specialia, ratio autem generalis. A statute 
is to be understood generally when the words of the 
statute are special but its reason is general. 


Statutum speciale statuto speciali non derogat. One 
special statute does not take away from another 


special statute. 


Sublata causa tollitur effectus. Kemove the cause and 
the effect ceases. 


Sublata veneratione magistratuum, respublica ruit. 
When respect for magistrates has been destroyed, 
the commonwealth perishes. 

Sublato fundamento, cadit opus. When the foundation 
has been removed (or demolished), the structure 
collapses. [Cases: Principal and Surety @°112. C.J.S. 
Principal and Surety §§ 113-114, 116.] 

Sublato principali, tollitur adjunctum. When the prin- 
cipal has been taken away, the adjunct is also taken 
away. 

Subsequens matrimonium tollit peccatum pruecedens. A 
subsequent marriage removes the previous sin. 

Succurritur minori; facilis est lapsus juventutis. Aid is 
given to a minor; easy is the slip-up of youth (i.e., 
youth is liable to err). 

Summa caritas est facere justitiam singulis et omni 
tempore quando necesse fuerit. The greatest charity is 
to do justice to each individual and at every time 
when it is necessary. 


Summa est lex quae pro religione facit. The highest law 
is the one that acts on behalf of religion. 


Summa ratio est quae pro religione facit. The highest 
reason is that which acts in favor of religion. @ Also 
found in indirect form, Summam esse rationem quae pro 
religione faci¢. 

Summum jus, summa injuria. The highest right is the 
utmost injury. @ That is, law too rigidly interpreted 
produces the greatest injustice. 

Super falso et certo fingitur, super incerto et vero jure 
sumitur. A fiction assumes that the thing feigned is 
certainly untrue. ae = 

Su s solo cedit. The surface goes with the land. 
@ That is, whatever is attached to the land forms 
part of it. : 


Super fidem chartarum, mortuis testibus, erit ad pa- 
triam de necessitate recurrendum. The truth of char- 
ters is necessarily to be referred to a jury when the 
witnesses are dead. 


Superflua non nocent. Superfluities do no injury. 

Suppressio veri, expressio falsi. Suppression of the 
truth (is equivalent to) the expression of what is 
false. [Cases: Deeds @©70(4); Fraud ¢=16.] 

Suppressio veri, suggestio falsi. Suppression of the 
truth (is equivalent to) the suggestion of what is 
false. 


Surplusagium non nocet. Extraneous matter does no 
- harm. @ Superfluous allegations, not proper to the 
case, should have no effect. 
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Tacita m habentur pro expressis. Certain things 
though unéxpressed are considered.as expressed. 


Talis interpretatio semper fienda est ut evitetur absur- 
dum, et tneonveniens, et ne judicium sit illusorium. 
Interpretation is always to be made in such a man- 
ner that what is absurd and improper is avoided, 
and so that the judgment is not a mockery. 

Talis non est eadem, nam nullum simile est idem. 
“Such” is not “the same,” for nothing similar is the 
same thing. 

Tantum bona valent, quantum vendi unt. Things 
are worth as much as they can be sold for. 


Tantum concessum quantum seriptum. So much is 
granted as is written. 


Tantum habent de lege, quantum habent de justitia. 
(Precedents) have value im the law to the extent that 
they represent justice. 


Tantum operatur fictio in casu ficto quantum veritas in 


casu vero. A legal fiction operates to the same extent 
and effect in the supposed case as the truth does in a 
real case. 


. Tantum praescriptum quantum possessum. There is 
only prescription insofar as there has posses- 


sion. 


Ti enim modus tollendi ob: 7 et actiones, 
quia tempus currit contra ee aa juris con- 
s. For time is a means of destroying obli- 
gations and actions, because time runs against those 
who are inactive and show little respect for their own 
rights. 
Tempus ex suapte natura vim nullam effectricem habet. 
Time, of its own nature, has no effectual force. 


Tempus mortis inspiciendum. (One must) look to the 
time of death. 


Tenor est pactio contra communem feudi naturam ac 
rationem in contractu ta, The tenure (of an 
agreement) is a compact contrary to the common 
nature and reason of the fee, put into a contract. 


Tenor est qué legem dat feudo. It is the tenor that gives 
law to the fee. © That is, the tenor of the feudal 
grant regulates its effect and extent. 


Terminus annorum,certus debet esse et determinatus. A 
term of years ought to be certain and definite (with a 
fixed end). : 


Terminus et (ac) feodum non:possunt constare simul in 
una ea @ persona. Term and fee cannot both be 
vested in one and the same person at the same time. 


nti conceditur. Land lying 
e occupant. 


Terra transit cum onere. Land passes with the incum- 
brances. 


Testamenta, cum duo inter se pugnantia reperiuntur, 
ultimum ratum est; sic est, cum duo inter se pugnan- 
tia reperiuntur in eodem testamento. When two con- 
flicting wills are found, the last prevails; so it is when 
two conflicting clauses occur in the same will. 


Testamenta latissimam int tionem habere debent. 
Wills ought to have the broadest interpretation. 


Terra manens vacua occu 
unoccupied is given to 
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Testamentum est voluntatis nostrae justa sententia, de 
si Feral, inl grap tacndlomcpngs as deidalt Hoced de ses 
ment is the just expression of our will concerning 
that which anyone wishes done after his death. @ Or, 
as Blackstone renders it, a testament is “the legal 
declaration of a man’s intentions which he wills to 
performed after his death.” 2 BI. Com. 499. 


Testamentum omne morte consummatum. Every will is 
completed by death. 


Testatoris ultima voluntas est secundum 
veram intentionem suam. The last will of a testator is 
to be fulfilled according to his true intention. 


Testibus us in pari numero, dignioribus est 
credendum. When the number of witnesses giving 
testimony is equal on both sides, the more trustwor- 
thy are to be believed. . 


Testibus, non testimoniis, credendum est. The witnesses 
must be believed, not (simply) their. testimony. 


Testimonia sunt, non numeranda, Testimo- 
nies are to be weighed, not counted. 


Testis de visu praeponderat aliis. An eyewitness out- 
weighs others. 

Testis lupanaris sufficit ad factum in lupanari. Some- 
one from a brothel is a sufficient witness to a hap- 
pening in a brothel. 


Testis nemo in sua causa esse potest. No one can be a 
witness in his own cause. 


Testis oculatus unus plus valet quam auriti decem. One 
eyewitness is worth more than ten earwitnesses. 

Testmoignes ne poent testifier le negative, mes V'affirma- 
tive. Witnesses cannot testify to a negative; they must 
testify to an affirmative. 


Thesaurus inventus est vetus dispositio pecuniae, & c., 
cujus non extat modo memoria, adeo ui jam dominum 
non Treasure trove is an ancient hiding of 
money, etc., of which no recollection exists, so that it 
now has no owner. 

Thesaurus non competit regi, nisi quando nemo scit qui 
abscondit thesaurum. ee tines not belong to 
the king, unless no one knows who hid it. 


Timores vani sunt aestimandi qui non cadunt in con- 
stantem virum. Those fears must be considered vain 
(or frivolous) that do not affect a ‘man of. steady 
character. 


Titius haeres esto, Let Titius:be my heir. @ Titius was 
the Roman counterpart of John Doe. 
Titulus est j causa possidendi id quod nostrum est. 


Title is the just cause of possessing that which is 
ours. 


_ Tolle voluntatem et erit omnis actus indifferens. Take 


away the will, and every action will be indifferent. 
Totum praefertur unicuique parti. The whole is pre- 
ferred to any single part. 
Tout ce que la loi ne defend pas est permis. Everything 
that the law does not forbid is permitted. 


Toute exception non surveillée tend 4 la place 
du principe. Every exception not watched tends to 
assume the place of the principle. 
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Tractent fabrilia fabri. Let smiths perform the work of . 


smiths, 


Traditio logui facit chartam. Delivery makes the deed 
(document) speak. 


Traditionibus et usucapionibus, non nudis pactis, trans- 
feruntur rerum dominia. Rights of property are 
transferred by delivery and by prescription (founded 
on lengthy possession), not by naked agreements. 

Traditio nihil amplius transferre debet vel potest ad 
eum qui accipit quam est apud eum qui tradit. Deliv- 
ery neither can nor should transfer anything more 
to the recipient than is in possession of the one who 
delivers. 

Trado tibi ecelesiam. I deliver this church (or living) to 
you. ven 

Transgressione multiplicata,: crescat poenae inflictio. 
When transgression is repeated, let the infliction of 
punishment be increased. 2 Co. Inst. 479. 

Transit in rem judicatam. It eres into a judgment. 
[Cases: Judgment 582. C.J.S. Judgments § 704.] 

Transit terra cum onere. The land passes with its 
burdens. 

Tres faciunt collegium. Three form a corporation. 

Triatio ibi semper debet fieri ubi juratores meliorem 

ossunt habere xotitiam. Trial ought always to be 
eld where the jurors can have the better mforma- 
tion, 

Triennalis pacificus possessor beneficii est inde securus. 
The undisturbed possessor of a benefice for three 
years is thereafter secure (from challenge). 


Turpis est pars quae non convenit cum suo toto. The 
part is bad that does not accord with its whole. 


Tuta est custodia quae sibimet creditur. The guardian- 
ship is secure that is entrusted to itself alone. 

Tutius erratur ex parte mitiori. It is safer to err on the 
gentler side (or on the side of leniency). 

Tutius est rei incumbere quam personae. It is safer to 
i on a thing than on a person. @ Real security is 

er than personal security. 

Tutius semper est errare in. acquiétando quam in pun- 
iendo, ex parte misericordiae quam ex parte justitiae. 
It is always safer to err in acquitting in punish- 
ing, (and) on the side of mercy than of justice. 

Tutor incertus dari non potest. An uncertain person 
cannot be given or appointed as tutor. 

Tutor in rem suam auctor fiert non potest. A tutor 
cannot act for his own interest. 

Tutor praesumitur intus habere, ante redditas rationes. 
A tutor is presumed to have funds in his own hands 
until his accounts have been rendered. 


Tutor rem sega emere non potest. A tutor cannot 
purchase the property of his ward. 

Ubi aliquid conceditur, conceditur et id sine quo res 
ipsa esse non potest. When anything is granted, that 
also is granted without which the thing itself cannot 
exist. . 

Ubi aliquid impeditur propter unum, eo remoto, tollitur 
fushalierstin, When anything is impeded by reason 


wey 
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of one thing, when that is removed, the impediment 
is removed. 


Ubi cessat remedium ordinarium, ibi decurritur ad 
extraordinarium. When a common remedy ceases to 
be of service, recourse is had to an extraordinary 
one. 


Ubi culpa est, ibi poena subesse debet. Where the fault 
is, there the punishment should be imposed. 


Ubicunque est injuria, ibi damnum sequitur. Wherever 
there is a legal wrong, there damage follows. 


Ubi damna dantur victus victori in expensis condemnari 
debet. Where damages are awarded, the party that 
did not succeed ought to be adjudged to pay ex- 
penses for the party that prevailed. 


Ubi eadem ratio, ibi idem jus. Where there is the same 
reason,.there is the same law. — Also rendered Ubi 
eadem est ratio, ibi idem est jus. 

Ubi eadem ratio, ibi idem jus; et de similibus idem est 
judicium. Where there is the same reason, there is 
the same law; and the same judgment should be 
rendered on comparable facts. 


Ubi est forum, ibi ergo est jus. Where the forum (or 
place of jurisdiction) is, there accordingly. is the law. 


Ubi et dantis et accipientis turpitudo versatur, non 
posse repeti dicimus; quotiens autem accipientis turpi- 
tudo versatur, repeti posse. Where there is miscon- 
duct on the part of both giver and receiver, we say 
the thing cannot be recovered; but as often as the 
misconduct is on the side of the receiver (alone), it 
can be recovered. 


Ubi factum nullum, ibi fortia nulla. Where there is nu 
fact, there are no strong points. 


Ubi jus, ibi remedium. Where there is a right, there is 
a remedy. [Cases: Equity €°55. C.J.S. Equity § 120.) 


Ubi jus incertum, tbi jus nullum. Where the right is 
uncertain, there is no right. (Cases: Statutes €>47. 
CJ.S. Statutes § 64.] 

Ubi lex aliquem cogit ostendere causam, necesse est 
‘quod causa sit justa.et legitima: Where the law 
compels someone to show cause,“it is necessary that 
the cause be just and legal. 

Ubi lex deest, praetor supplet. Where the law is defi- 
cient, the praetor supplies the deficiency. 

Ubi lex est specialis et ratio ejus generalts, iter 
accipienda est. Where the law is special and the 
reason of it is general, it ought to be taken as 
general. 

Ubi lex non distinguit, nec nos distinguere debemus. 
Where the law does not distinguish, we ought not to 
distinguish. 

Ubi major pars est, ibi totum. Where the greater part 
is, there is the whole. 

Ubi matrimonium, ibt dos. Where there is marriage, 
there is dower. 

Ubi non adest norma legis, omnia quasi pro suspectis 
habenda sunt. Where there is no rule of law, every- 
thing must be held, as it were, suspect. 
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Ubi non est condendi auctoritas, ibi non est parendi 
necessitas, Where there is no authority to establish (a 
rule), there is no necessity to obey. 


Ubi non est directa lex, standum est arbitrio » vel 

saggy ad similia. Where there is not direct 

w, one must rely on the judgment of the judge or 
refer to similar cases. 


Ubi non est lex, ibi non est trans, quoad mundum. 
Where there is not law, there is not transgression, as 
far as this world is concerned. 


Ubi non est manifesta injustitia, judices habentur pro 
bonis viris, et judicatum pro veritate. Where there is 
no manifest injustice, the judges are to be regarded 
as honest men, and their judgment as truth. 

Ubi non est » On esse accessorius. 
Where there is no, principal, there can be no accesso- 
Ty. Leakes 

Ubi nulla est conjettura quae ducat alio, verba intelli- 

sunt ex non sed popu- 

i ex usu. Where there is no inference that would 
lead in another direction, the words are to be under- 
stood according to their proper meaning, not strictly 

. according to grammar but according to popular 

usage. ; 

Ubi nullum matrimonium, ibi nulla dos. Where there is 
no marriage, there is no dower. 


Ubi onus ibi emolumertum. Where the burden is, there 
is the profit or advantage. 

Ubi periculum, ibi et lucrum collocatur. Where the risk 
is, there also the profit accrues. 

Ubi pugnantia inter se in testamento juberentur, neu- 
trum ratum est. When two directions conflicting with 
each other were given in a will, neither is held valid. 

Ubi quid generaliter conceditur, inest haec tio, si 
non aliquid sit contra jus fasque. Where a thing is 
granted in general ierms, this exception is implied: 
if there is not anything contrary to law and right. 

Ubi quis delinquit Gel races Where anyone commits 
an offense, there will he be punished. 

Ubi remedium, ibi ius. Where there is a remedy, there 
is a right. 

Ubi verba conjuncta ‘non sunt, sufficit alterutrum esse 


factum. Where words are not.conjoined, it is enough - 


that one or another (of the-things enumerated) has 
been done. 


Ultima voluntas testatoris est lenda secundum 


veram intentionem suam. The last will of a testator is 
to be fulfilled according to his true intention. 


Ultimum supplictum esse mortem solam interpretamur. 
We consider death alone to be the extreme punish- 
ment. 


Ultra posse non potest esse et vice versa. What is 
peyone possibility cannot exist, and the reverse 
(what cannot exist is not possible). 


Una persona vix potest supplere vices duarum. One 
person can scarcely supply the place of two. 


Unaquaeque gleba servit. Every lump of earth (on the 
land) is subject to the servitude. 
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Uniuscujusque contracius initium spectandum est et 
causa. The beginning and cause of each and every 
contract must be considered. 


Unius omnino testis responsio non audiatur. Let the 
evidence of one witness not be heard at all. 

Universalia sunt notiora singularibus. Things universal 
are better known than things particular. 

Universitas vel non dicitur pt se facere 
nisi id sit co ter deliberatum, etiamsi major pars 
id faciat. A university or corporation is not said to 
take any action unless the action was resolved by it 
as a body, even if a greater part of the body should 
act. 

Un ne doit prise advantage de son tort demesne. One 
should not take advantage from his own wrong. 

Uno absurdo dato, infinita sequuntur, When one ab- 
surdity has been allowed,-an infinity follows. 

Unumquodque dissolvitur éodem. ligamine ligatur. 
Everything is dissolved’ by the same binding by 
which it is bound together. 

Unumquodgue eodem modo dissolvitur quo colligatur. 

_ Any obligation is discharged in the ane manner as 
it is constituted. 

Unu eodem modo quo colligatum est dissolvi- 
tur. In the same manner in which anything was 
bound, it is loosened. 


Unu est id quod est principahus in ipsa. That 
baer is the principal part of a thing is the thing 
itself. 


Unumquedgue ligamen dissolvitur eodem ligamine qui 
et ligatur. By obligation is dissolved in the same 


manner in which it is contracted. 


Unumquodque principiorum est sibimet ipst fides; et 
perspicua vera non sunt probanda. Each and every 


one of the general principles is its own pledge of 
trust, and plain truths need not be proved. 

Unusquisque debet esse gnarus conditionis ejus cum quo 
contrahit. Everyone ought to be izant of the 
condition of the person with whom he makes con- 
tract. 


Usucapio constituta est ut aliquis litium finis esset. 
Prescription (Roman usucapio) was-instituted that 
there might be some end. to lawsuits::Dig. 41.10.5. 


Usus est dominium fiduciarium. Use+is a fiduciary 


ownership. 
Usus fit ex iteratis actibus. Usage arises from repeated 
acts. 


Utile per inutile non vitiatur. What is useful is not 
vitiated by the useless. (Cases: Trial €=336. C.J.S. 
Trial § 851.) 

Utlagatus est quasi extra legem positus: caput gerit 
jupinum. An outlaw is, as it were, put out of the 
protection of the law: he carries the head of a wolf. 


Ut poena ad paucos, metus ad omnes eniat. So that 
punishment afflict few, (and) fear affect all. @ Black- 
stone cites Cicero (pro Cluentio 46) emphasizing 
deterrence. 4 BI. Com. 11. 


Ut res valeat quam pereat. (Interpret the law, 
contract, etc.) so that the transaction is upheld rath- 


Ne emnntatiiamaa camel’ 


, 
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er than lost (or so that a matter may avail rather 
than perish). © The phrase can be literally translated 
as “that the matter may have effect rather than fail." 
(Cases: Contracts €°153; Patents @°157(2); Wills 
449. CJS. Contracts §§ 330, 332; Patents 
§§ 270-272; Wills § 864.) 

Uxor et filius sunt nomina naturae. Wife and son are 
names of nature. 


Uxor non est sui juris sed sub peesee viri. A wife is 
not in her own right (i.e., she cannot act indepen- 
‘dently),.but under the power of her husband. 


Usxor sequitur domicilium viri. A wife follows the domi- 
cile of her husband. 
are oe ‘ 
Vagabundum nuncupamus eum qui nullibi domicilium 
contraxit habitationis. We call the person a vagabond 
who has acquired nowhere a domicile of residence. 


Valeat quantum valere potest. Let it have effect as far 
as it can have effect. 


Vana est illa potentia quae nunquam venit in actum. 
Vain is that power that never comes into action. 


Vani timores sunt aestimandi, qui non cadunt in con- 
stantem virem. Those fears are to be considered 
groundless that do not affect a man of steady charac- 
ter. 

Vani timoris justa excusatio non est. There is no legal 
excuse based on a groundless fear. 

Velle non ecreditur qui obsequitur imperio patris vel 
domini. A person E hot presumed to act of his own 
will who obeys the orders of his father or his master. 


Vendens eandem rem duabus falsarius est. A vendor is 
fraudulent if he sells the same thing to two (sepa- 
rate) buyers. 

Veniae facilitas incentivum est delinquendi. Ease of 
winning pardon is an incentive to committing crime. 


Verba ienda sunt secundum subjectam materiam. 
Words are to be interpreted according to the subject 
matter. 


Verba accipienda ut sortiantur effectum. Words are to 
be taken so that‘they may have some effect. 

Ge aequivoca ac in dubio sensu posite intelliguntur 

igniori et potentior’ sensu.: Equiv words and 
those in a doubtful sense are understood in the 
more suitable and more effective sense. 

Verba aliquid debent — debent intelligi ut 
aliquid r. Words ought to have some ef- 
fect — words ought to be understood so as to have 
some effect. 


Verba aliquid debent; verba cum effectu sunt 
accipienda. Words ought to have some effect; words 
must be taken so as to have effect. 


Verba artis ex arte. Terms of art (should be explained) 
from the art. 

Verba chartarum fortius accipiuntur contra proferen- 
tem. The words of deeds are taken most strongly 
against the person offering them. 

Verba cum effectu accipienda sunt. Words must be 
taken so as to have effect. : 


Legal Maxims 


Verba currentis monetae tempus solutionis designant. 
The words “current money” refer to the time of 
payment. 


Verba debent intelligi cum effectu. Words ought to be 
understood with effect. 


Verba debent intelligit ut aliquid operentur. Words 
ought to be so understood that they may have some 
effect. 


Verba dicta de persona intelligi debent de conditione 
personae. Words spoken of the person are to be 
understood of the condition of the person. 


Verba fortius accipiuntur contra: proferentem. Words 
are interpreted more strongly against the party who 
puts them forward; words are most readily accepted 
against the one putting them forward. 


Verba generalia generaliter sunt intelligenda. General 
words are to be understood generally. 


Verba generalia restringuntur ad habilitatem rei vel 

aptitudinem personae. General words are limited to 

e capability of the subject matter or the aptitude of 
the person. 

Verba generalia restringuntur ad habilitatem rei vel 
personae. General words are limited to the capability 
‘of the subject matter or of the person. (Cases: Re- 
lease @31.] 


Verba illata (relata) inesse videntur. Words referred to 
are considered as if incorporated. 


Verba in differenti materia per prius, non per posterius, 
intelligenda sunt. Words referring to a different sub- 
ject are to be understood by what goes before, not 

y what follows. : 


Verba intelligenda sunt in casu i. Words are to 
be understood in reference to a possible case. 


Verba intentioni, et non e contra, debent inservi.e. 
Words should be subject to the intention, not the — 
reverse. 


Verba ita sunt intelligenda, ut res magis valeat quam 
peréat. Words are to be so understood that the 
matter may have effect rather than fail. 


Verba mere aequivoca, si per communem usum loquendi 
in intellectu certo sumuntur, talis tntellectus ‘er- 
endus est. When words are purely equivocal, if by 
common usage of speech they are taken in a certain 
meaning, such meaning is to be preferred, 


Verba nihil ri melius est quam absurde. It is 
better that words should have no effect than an 
absurd effect. 


Verba non tam intuenda quam causa et natura rei, ut 
mens contrahentium ex eis potius quam ex verbis 
appareat. The words (of a contract) are not to be 
looked to so much as the cause and nature of the 
matter, so that the intention of the contracting par- 
ties may appear from these rather than from the 
(mere) words. 


Verba offendi possunt, immo ab eis recedere licet, ut 
verba ad sanum intellectum reducantur. The words 
can be faulted — indeed, it is permitted to depart 
from them, in order that the words may be restored 
to a sensible meaning. 


Legal Maxims 


Verba ordinationis, quando verificari possunt in sua 
vera trahi ad extraneum intellectum 
non debent. When the words of an ordinance can be 
made true in their true signification, they ought not 
to be warped to a foreign meaning. 

Verba posteriora propter certitudinem addita, ad priora 
quae certitudine indigent, sunt referunda. Later 
words added for the purpose of certainty are to be 


referred to preceding words in which certainty is 
wanting. ; 
Verba re et subjecta materia accipi debent. Words 


should be taken most in favor of 
subject matter. 


Verba quae’ aliquid operari non debent esse 
superfiua. Words that can have some effect ought 
not to be (treated.as) superfluous. 


Verba quantumvis porns ad aptitudinem restringun- 
tur, pbrieata: nullam alam paterentur restrictionem. 


Words, howsvever general, are confined to fitness 
(i.e.,.to harmonize with the subject matter), even if 
they would bear no other restriction. 


Verba relata hoc maxime ntur per referentiam ut 
in eis inesse videntur. Words to which reference is 
made have, by the reference, this particular effect, 
that they are considered to be incorporated in those 
(clauses). © Words to which reference is made in an 
instrument have the same effect and operation as if 
they were inserted in the clause. referring to them. 


Verba relata inesse videntur. Words to which reference 
is made are considered incorporated. ; 


Verba secundum materiam subjectam intelligi nemo est 


e thing and the 


gui nescit. There is no one who does not know that - 


words should be understood according to the subject 
matter. 

Verba semper accipienda sunt in mitiori sensu. Words 
are always to be taken in their milder sense. 

Verba strictae signi ad latam extendi possunt, 
si subsit ratio. Words of a strict signification can be 
given a wide signification if there is reason for it. 

Verba sunt indices animi. Words are indications of the 
intention. 

Verbis standum ubi nulla ambiguitas. One must abide 
by the words where there is no ambiguity. (Cases: 
Statutes 190. C.J.S. Statutes § 321.) 

Verborum obligatio verbis tollitur. An obligation verbal- 
ly incurred is verbally extinguished. 

Verbum imperfecti temporis rem adhuc imperfectam 
significat, The verb in the imperfect tense indicates 
a matter as yet incomplete. 

Veredictum quasi dictum veritatis; ut judicium quasi 
juris dictum. A verdict is, as it were, the saying of the 
truth, in the same manner that a judgment is the 
saying of the law (or right). 

Veritas, a quocunque dicitur, a Deo est. Truth, by 
whomsoever pronounced, is from God. 

Veritas demonstrationis tollit errorem nominis. The 
truth of the description removes the error of the 
name. 


Veritas est justitiae mater. Truth is the mother of 
justice. 
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Veritas habenda est in juratore; justitia et judicium in 
judice. Truth is the desideratum in a juror; justice 
and judgment in a judge. 

Veritas nihil veretur nisi abscondi. Truth fears nothing 
but to be hidden. 


Veritas nimium altercando amittitur. By too much 
quarreling the truth is lost. 


Veritas nominis tollit errorem demonstrationis. The 
truth of the name takes away the error of the 
description. 

Veritatem qui non libere pronunciat, proditor est verita- 
tis. One who does not speak the truth freely is a 
traitor to the truth. 


Via antiqua via est tuta. The old way is the safe way. 
Via trita est tutissima. The beaten road is the safest. 
Via trita, via tuta. The beaten way is the safe way. 


Vicarius non habet vicarium. A deputy does not have a 
deputy. ; 
Vicini viciniora muntur scire. Neighbors are 
presumed to know things of the immediate vicinity. 
Videtur qui surdus et mutus ne poet faire alienation. A 
— and mute person is considered not to be able to 
jenate. 


Vigilantibus et non dormientibus jura subveniunt. The 
laws aid the vigilant, not those who sleep. (Cases: 
Equity @64. C.J.S. Equity § 115.) 

Vim vi repellere licet, modo fiat moderamine inculpatae 
tutelae, non ad sumendam vindictam, sed ad 
sandam injuriam. It is lawful to repel force by force; 
but let it be done with the self-control of blameless 
defense C not to take revenge, but to repel injury. 

Violenta praesumptio aliquando est plena probatio. A 
very powerful presumption is sometimes full proof. 

Viperina est expositio quae corrodit viscera textus. That 
is a viperous exposition that gnaws away the innards 
of the text. 


Vir et uxor censentur in lege una persona. Husband 
and wife are considered one person in law. 


Vis legibus est inimica. Force is inimical to the laws. 


Vitium clerici nocere non debet. A clerical error ought 
not to prejudice. 


Vitium est quod fugi debet, ne, si rationem non invenias, 
mox legem sine ratione esse clames. It is a fault that 
ought to be avoided, that if you do not discover the 
reason, you quickly exclaim that the law is without 
reason. 


Vix ulla lex fieri potest quae omnibus commoda sit, sed 
si majori parti A die nace utilis est. Scarcely any law 
can be made that is advantageous to all; but if it 
benefits the majority, it is useful. 


Vocabula artium explicanda sunt secundum definitiones 
prudentium. Terms of art are to be explained ac- 
cording to the definitions of those who are experi- 
enced in that art. 


Volenti non fit injuria, There is no injury to one who 


consents. [Cases: Negligence 9550. C.J.S. Negligence 
§§ 360-361.] 
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Voluit sed non dixit. The person willed but did not say. 


Voluntas donatoris in charta doni sui manifeste expres- 
sa observetur. The will of the donor, if clearly ex- 
pressed in the deed of his gift, should be observed. 


Voluntas et propositum distinguunt maleficia. The will 
and the purpose distinguish crimes. 

Voluntas facit quod in testamento scriptum valeat. The 
will (of the testator) gives validity to what is written 
in the will (testament). 


Voluntas in delictis non exitus spectatur. In offenses, 
the will and not the outcome is regarded. 


Voluntas reputatur pro facto. The will is to be taken 
for the deed. [Cases: Homicide €557.] 


Voluntas testatoris ambulatoria est usque ad mortem. 
The will of ‘a testator is ‘changeable right up until 
death. @ That is, the testator may change the will at 
any time. This maxim is sometimes written Voluntas 
testatoris est ambulatoria usque ad extremum vitae exitum 
(same sense). 


Voluntas testatoris habet interpretationem latam et be- 
nignam. The will of the testator should receive a 
broad and liberal interpretation. 


Voluntas ultima testatoris est perimplenda secundum 
veram intentionem suam. The last will of a testator is 
to be fulfilled according to his true intention. 


Vox emissa volat; litera scripta manet. The uttered 
voice flies; the written letter remains. [Cases: Libel 
and Slander C15. C.J.S. Libel and Slander; Injurious 
Falsehood §§ 2, 10.] 

Vulgaris opinio est duplex: orta inter graves et discre- 
tos, quae multum veritatis habet, et opinio orta inter 
leves et vulgares hominés, absque specie veritatis. 


Legal Maxims 


Common opinion is double: that proceeding from 
grave and discreet men, which has much truth in it, 
and that proceeding from foolish vulgar men, with- 
out any semblance of truth in it. 
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Appendix C 


The Constitution of the 
United States of America 


We the People of the United States, in Order to form a more perfect Union, 
establish Justice, insure domestic Tranquility, provide for the common defence, pro- 
mote the general Welfare, and secure the Blessings of Liberty to ourselves and our 
Posterity, do ordain and establish this Constitution for the United States of America. 


Article I 


Section 1. All legislative Powers herein granted shall be vested in a Congress of 
the United States, which shall consist of a Senate and House of Representatives. 


Section 2. The House of Representatives shall be composed of Members chosen 
every second Year by the People of the several States, and the Electors in each State 
shall have the Qualifications requisite for Electors of the most numerous Branch of 
the State Legislature. 


No Person shall be a Representative who shall not have attained to the Age of 
twenty five Years, and been seven Years a Citizen of the United States, and who shall 
not, when elected, be an Inhabitant of that State in which he shall be chosen. 


Representatives and direct Taxes shall be apportioned among the several States 
‘which may be included within this Union, according to their respective Numbers, 
which shall be determined by adding to the whole Number of free Persons, including 
those bound to Service for a Term of Years, and excluding Indians not taxed, three 
fifths of all other Persons. The actual Enumeration shall be made within three Years 
after the first Meeting of the Congress of the United States, and within every subse- 
quent Term of ten Years, in such Manner as they shall by Law direct. The Number of 
Representatives shall not exceed one for every thirty Thousand, but each State shall 
have at Least one Representative; and until such enumeration shall be made, the 
State of New Hampshire shall be entitled to chuse three, Massachusetts eight, Rhode 
Island and Providence, Plantations one, Connecticut five, New York six, New Jersey 
four, Pennsylvania eight, Delaware one, Maryland six, Virginia ten, North Carolina 
five, South Carolina five, and Georgia three. 


When vacancies happen i in the Representation from any State, the Executive 
Authority thereof shall issue Writs of Election to fill such Vacancies. > 


The House of Representatives shall chuse their Speaker and other Officers; and 
shall have the sole Power of Impeachment. 


Section 3. The Senate of the United States shall be composed of two Senators 
from each State, chosen by the Legislature thereof, for six Years; and each Senator 
shall have one Vote. 

Immediately after they shall be assembled in Consequence of the first Election, 
they shall be divided as equally as may be into three Classes. The Seats of the Senators 
of the first Class shall be vacated at the Expiration of the Second Year, of the second 
Class at the Expiration of the fourth Year, and of the third Class at the Expiration of 
the sixth Year, so that one third may be chosen every second Year; and if Vacancies 
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happen by Resignation, or otherwise, during the Recess of the Legislature of any 
State, the Executive thereof may make temporary Appointments until the next Meet- 
ing of the Legislature, which shall then fill such Vacancies. 


No Person shall be a Senator who shall not have attained to the Age of thirty 
Years, and been nine Years a Citizen of the United States, and who shall not, when 
elected, be an Inhabitant of that State for which he shall be chosen. 


The Vice President of the United States shall be President of the Senate, but shall 
have no Vote, unless they be equally divided. 


The Senate shall chuse their other Officers, and also a President pro tempore, in 
the Absence of the Vice President, or when he shall exercise the Office of President of 
the United States. 


The Senate shall have the sole Power to try all Impeachments. When sitting for 
that Purpose, they shall be on Oath or Affirmation. When the President of the United 
States is tried, the Chief Justice shall preside: And no Person shall be convicted with- 
out the Concurrence of two thirds of the Members present. 


Judgment in Cases of Impeachment shall not extend further than to removal 
from Office, and disqualification to hold and enjoy any Office of honor, Trust or Prof- 
it under the United States: but the Party convicted shall nevertheless be liable and 
subject to Indictment, Trial, Judgment and Punishment, according to Law. 


Section 4. The Times, Places and Manner of holding Elections for Senators and 
Representatives, shall be prescribed in each State by the Legislature thereof; but the 
Congress may at any time by Law make or alter such Regulations, except as to the 
Places of chusing Senators. 


The Congress shall assemble at least once in every Year, and such Meeting shall 
be on the first Monday in December, unless they shall by Law appoint a different Day. 


Section 5. Each House shall be the Judge of the Elections, Returns and Qualifi- 
cations of its own Members, and a Majority of each shall constitute a Quorum to do 
Business; but a smaller Number may adjourn from day to day, and may be authorized 
to compel the Attendance of absent Members, in such Manner, and under such Penal- 
ties as each House may provide. 


Each House may determine the Rules of its Proceedings, punish its Members for 
disorderly Behavior,.and, with the Concurrence of two thirds, expel a Member. 


Each House shall keep a Journal of its Proceedings, and from time to time pub- 
lish the same, excepting such Parts as may in their Judgment require-Secrecy; and the 
Yeas and Nays of the Members of either House on any question shall, at the Desire of 
one fifth of those Present, be entered on the Journal. 


Neither House, during the Session of Congress, shall, without the Consent of the 
other, adjourn for more than three days, nor to any other Place than that in which 
the two Houses shall be sitting. 


Section 6. The Senators and Representatives shall receive a Compensation for 
their Services, to be ascertained by Law, and paid out of the Treasury of the United 
States. They shall in all Cases, except Treason, Felony and Breach of the Peace, be 
privileged from Arrest during their Attendance at the Session of their respective 
Houses, and in going to and returning from the same; and for any Speech or Debate 
in either House, they shall not be questioned in any other Place. 
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No Senator or Representative shall, during the Time for which he was elected, be 
appointed to any civil Office under the Authority of the United States, which shall 
have been created, or the Emoluments whereof shall have been encreased during 
such time; and no Person holding any Office under the United States, shall be a 
Member of either House during his Continuance in Office. 


Section 7. All Bills for raising Revenue shall originate in tne House of Represen- 
tatives; but the Senate may propose or concur with Amendments as on other Bills. 


Every Bill which shall have passed the House of Representatives and the Senate, 
shall, before it become a Law, be presented to the President of the United States; If he 
approve he shall sign it, but if not he shall return it, with. his Objections to the House 
in which it shall have originated, who shall enter the Objections at large on their Jour- 
nal, and proceed to reconsider it. If after such Reconsideration two thirds of that 
House shall agree to pass the Bill, it shall be sent, together with the Objections, to the 
other House, by which it shall likewise be reconsidered, and if approved by two thirds 
of that House, it shall become a Law. But in all such Cases the Votes of both Houses 
shall be determined by yeas and nays, and the Names of the Persons voting for and 
against the Bill shall be entered on the Journal of each House respectively. If any Bill 
shall not be returned by the President within ten Days (Sundays excepted) after it 
shall have been presented to him, the Same shall be a Law, in like Manner as if he 
had signed it, unless the Congress by their Adjournment prevent its Retura, in which 
Case it shall not be a Law. 


Every Order, Resolution, or Vote to which the Concurrence of the Senate and 
House of Representatives may be necessary (except on a question of Adjournment) 
shall be presented to the President of the United States; and before the Same shall 
take Effect, shall be approved by him, or being-disappruved by him, shall be repassed 
by two thirds of the Senate and House of Representatives, according to the Rules and 
Limitations prescribed in the Case of a Bill. 


Section 8. The Congress shall have Power To lay and collect Taxes, Duties, 
Imposts and Excises, to pay the Debts and provide for the common Defence and gen- 
eral Welfare of the United States; but all Duties, Imposts and Excises shall be uniform 
throughout the United States; 


To borrow Money’on the credit of the United States; 


To regulate Commerce with foreign Nations, and among the’ several States, and 
with the Indian Tribes; | 


To establish an uniform Rule of Naturalization, and uniform Laws on the subject 
of Bankruptcies throughout the United States; 


To coin Money, regulate the Value thereof, and of foreign Coin, and fix the Stan- 
dard of Weights and Measures, 


To provide for the Punishment of counterfeiting the Securities and current Coin 
of the United States; 


To establish Post Offices and post Roads; 


To promote the Progress of Science and useful Arts, by securing for limited 
Times to Authors and Inventors the exclusive Right to their respective Writings and 
Discoveries; - 


To constitute Tribunals inferior to the supreme Court, 
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To define and punish Piracies and Felonies committed on the high Seas, and 
Offences against the Law of Nations; 


To declare War, grant Letters of Marque and Reprisal, and make Rules concern- 
ing Captures on Land and Water; 


To raise and support Armies, but no Appropriation of Money to that Use shall be 
for a longer Term than two Years; 


To provide and maintain a Navy; 
To make Rules for the Government and Regulation of the land and naval Forces; 


To provide for calling forth the Militia to execute the Laws of the Union, sup- 
press Insurrections and repel Invasions; 

To provide for organizing, arming, and disciplining, the Militiayand for govern- 
ing such Part of them as may be employed in the Service of the United States; reserv- 
ing to the States respectively, the Appointment of the Officers, and:the Authority of 
training the Militia according to the discipline prescribed by Congress; 

To exercise exclusive Legislation in all Cases whatsoever, over such District (not 
exceeding ten Miles square) as may, by Cession of particular States, and the Accep- 
tance of Congress, become the Seat of the Government of the United States, and to 
exercise like Authority over all Places purchased by the Consent of the Legislature of 
the State in which the Same shall be, for the Erection of Forts, Magazines, Arsenals, 
dock-Yards, and other needful Buildings;—And 


To make all Laws which shall be necessary and proper for carrying into Execu- 
tion the foregoing Powers, and all other Powers vested by this Constitution in the 
Government of the United States, or in any Department or Officer thereof. 


Section 9. The Migration or Importation of Such Persons as any of the States 
now existing shall think proper to admit, shall not be prohibited by the Congress 
prior to the Year one thousand eight hundred and eight, but a Tax or duty may be 
imposed on such Importation, not exceeding ten dollars for each Person. 


The Privilege of the Writ of Habeas Corpus shall not be suspended, unless when 
in Cases of Rebellion or Invasion the public Safety may require it. © 


No Bill of Attainder or ex post facto Law shall be passed. 


No Capitation, or other direct, Tax shall be laid, unless in Proportion to the haied 
sus or Enumeration’herein before directed to be taken. — 


No Tax.or Duty shall be laid on Articles exported from any Sisteks 


No Preference shall be given by any Regulation of Commerce or ene the 
Ports of one State over those of another: nor shall Vessels bound to, or from, one 
State, be obliged to enter, clear, or pay Duties in another. 


No Money shall be drawn from the Treasury, but in Consequence of Appropria- 
tions made by Law; and a regular Statement and Account of the Receipts and Expen- 
ditures of all public Money shall be published from time to time. 

No Title of Nobility shall be granted by the United States: And no Person holding 
any Office of Profit or Trust under them, shall, without the Consent of the Congress, 
accept of any present, Emolument, Office, or Title, of any kind whatever, from any 
King, Prince, or foreign State. 

Section 10. No State shall enter into any Treaty, Alliance, or Confederation; 
grant Letters of Marque and Reprisal; coin Money; emit Bills of Credit; make any 
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Thing but gold and silver Coin a Tender in Payment of Debts; pass any Bill of Attain- 
der, ex post facto Law, or Law impairing the Obligation of Contracts, or grant any 
Title of Nobility. 


No State shall, without the Consent of the Congress, lay any Imposts or Duties on 
Imports or Exports, except what may be absolutely necessary for executing its inspec- 
tion Laws: and the net Produce of all Duties and Imposts, laid by any State on 
Imports or Exports, shall be for the Use of the Treasury of the United States; and all 
such Laws shall be subject to the Revision and Controul of the Congress. 


No State shall, without the Consent of Congress, lay any Duty of Tonnage, keep 
Troops,,or Ships of War in time of Peace, enter into any Agreement or Compact with 
another State, or with a foreign Power, or engage in War, unless actually : invaded, or 
in such:imminent Danger as will not admit of delay. 


keine II 


Section 1. The executive Power shall be vested in a President of the United 
States of America. He shall hold his Office during the Term of four Years, and, 
together with the Vice President, chosen for the same Term, be elected, as follows: 


Each State shall appoint, in such Manner as the Legislature thereof may direct, a 
Number of Electors, equa! to the whole Number of Senators and Representatives to 
which the State may be entilled in the Congress: but no Senator or Representative, or 
Person holding an Office of Trust or Profit under the United States, shall be appoint- 
ed an Elector. 


The Electors shall meet in their respective States, and vote by Ballot for two Per- 
sons, of whom one at least shall not be an Inhabitant of the same State with them- 
selves. And they shall make a List of all the Persons voted for, and of the Number of 
Votes for each; which List they shall sign and certify, and transmit sealed to the Seat 
of the Government of the United States, directed to the President of the Senate. The 
President of the Senate shall, in the Presence of the Senate and House of Representa- 
tives, open all the Certificates, and the Votes shall then be counted. The Person hav- 
ing the greatest Number of Votes shall be the President, if such Number be a Majority 
of the whole Number of Electors appointed; and if there be more than one who have 
such Majority, and have an equal Number of Votes, then the House of Representa- 
tives shall immediately chuse by Ballot one of them for President; and if no Person 
have a Majority, then from the five highest on the List the said House shall in like 
Manner chuse the President. But in chusing the President, the Votes shall be taken by 
States, the Representation from each State having one Vote; A quorum for this Rur- 
pose shall consist of a Member or Members from two thirds of the States, and a 
Majority of all the States shall be necessary to a Choice. In every Case, after the 
Choice of the President, the Person having the greater Number of Votes of the Elec- 
tors shall be the Vice President. But if there should remain two or more who have 
equal Votes, the Senate shall chuse from them by Ballot the Vice President. 


The Congress may determine the Time of chusing the Electors, and the Day on 
which they shall give their Votes; which Day shall be the same throughout the United 
States. 

No Person except a natural born Citizen, or a Citizen of the United States, at the 
time of the Adoption of this Constitution, shall be eligible to the Office of President; 
neither shall any Person be eligible to that Office who shall not have attained to the 
Age of thirty five Years, and been fourteen Years a Resident within the United States. 
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In Case of the Removal of the President from Office, or of his Death, Resignation | 
or Inability to discharge the Powers and Duties of the said Office, the Same shall { 
devolve on the Vice President and the Congress may by Law provide for the Case of 
Removal, Death, Resignation or Inability, both of the President and Vice President, t 
declaring what Officer shall then act as President, and such Officer shall act accord- 
ingly, until the Disability be removed, or a President shall be elected. ! 

| 


The President shall, at stated Times, receive for his Services, a Compensation, 
which shall neither be increased nor diminished during the Period for which he shall . 
have been elected, and he shall not receive within that Period any other Emolument : 
from the United States, or any of them. 


Before he enter on the Execution of his Office, he shall take the following Oath j 
or Affirmation: “I do solemnly swear (or affirm) that I will faithfully execute the 
Office of President of the United States, and will to the best of my-Ability, preserve, 
protect and defe:id the Constitution of the United States.” 


Section 2. The President shall be Commander in Chief of the Army and Navy cf 
the United States, and of the Militia of the several States, when called into the actual 
Service of the United States; he may require the Opinion, in writing, of the principal 
Officer in each of the Executive Departments, upon any Subject relating to the Duties 
of their respective Offices and he shall have Power to grant Reprieves and Pardons 
for Offences against the United States, except in Cases of Impeachment. 


He shall have Power, by and with the Advice and Consent of the Senate, to make 
Treaties, provided two thirds of the Senators present concur; and he shall nominate, i 
and by and with the Advice and Consent of the Senate, shall appoint Ambassadors, : 
other public Ministers and Consuls, Judges of the supreme Court, and all other Offi- 
cers of the United States, whose Appointments are not herein otherwise provided for, 
and which shail be established by Law: but the Congress may by Law vest the 
Appointment of such inferior Officers, as they think proper, in the President alone, in 
the Courts of Law, or in the Heads of Departments. 

The President shall have Power to fill up all Vacancies that may happen during 
the Recess of the. Senate, by granting Commissions which shall expire at the End of 
their next Session. 


Section 3. He shall from time to time give to the Congress Information of the 
State of the Union, and recommend to their Consideration such Measures as he shall 
judge necessary and expedient; he may, on extraordinary Occasions; convene both 
Houses, or-either of:them, and in Case of Disagreement between them, with Réspect 
to the Time of Adjournment, he may adjourn them to such Time.as he shall‘ think 
proper; he shall receive Ambassadors and other public Ministers; he-shall take:Care 
that the Laws be faithfully executed, and shall Commission all the Officers of the 
United States. 

Section 4. The President, Vice President and all civil Officers of the United States, 
shall be removed from Office on Impeachment for, and Conviction of, Treason, Bribery, 
or other high Crimes and Misdemeanors. 
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Article ITI 


Section 1. The judicial Power of the United States, shall be vested in one 
supreme Court, and in such inferior Courts as the Congress may from time to time i 
ordain and establish. The Judges, both of the supreme and inferior Courts, shall hold i 
their Offices during good Behaviour, and shall, at stated Times, receive for their Ser- i 
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vices a Compensation, which shall not be diminished during their Continuance in 
Office. 


Section 2. The judicial Power shall extend to all Cases, in Law and Equity, aris- 
ing under this Constitution, the Laws of the United States, and Treaties made, or 
which shall be made, under their Authority;—to all Cases affecting Ambassadors, 
other public Ministers and Consuls;—to all Cases of admiralty and maritime Jurisdic- 
tion;—to Controversies to which the United States shall be a Party;—to Controversies 
between two or more States;—between a State and Citizens of another State;— 
between Citizens of different States;—between Citizens of the same State claiming 
Lands.under the Grants. of: different States, and ‘between a State, or the Citizens 
thereof, and foreign States, Citizens or Subjects. 

In all Cases affecting Ambassadors, other public Ministers and Consuls, and those 
in which a State shall be a Party, the supreme Court shall have original Jurisdiction. 
In all the other Cases before mentioned, the supreme Court shall have appellate 
Jurisdiction, both as to Law and Fact, with such Exceptions, and under such Regula- 
tions as the Congress shall make. 

The trial of all Crimes, except in Cases of Impeachment, shall be by Jury; and 
such Trial shall be held in the State where the said Crimes shall have been committed; 
but when not committed within any State, the Trial shall be at such Place or Places as 
the Congress may by Law have directed. 

Section 3. Treason against the United States, shall consist only in levying War against 
them, or, in adhering to their Enemies, giving them Aid and Comfort. No Person shall 
be convicted of Treason unless on the festimony of two Witnesses to the same overt Act, 
or on Confession in open Court. 

The Congress shall have Power to declare the Punishment of Treason, but no 
Attainder of Treason shall work Corruption of Blood, or Forfeiture except during the 
Life of the Person attainted. 


Article IV 


Section 1. Full Faith and Credit shall be given in each State to the public Acts, 

Records, and judigial Proceedings of every other State. And the Congress may by gen- 
. eral Laws prescribe the Manner in which such Acts, Records and Proceedings shall be 
proved, and the Effect thereof. 

Section 2. The Citizens of each State shall be entitled to all Privileges and 
Immunities of Citizens in the several States. : 

A Person charged in any State with Treason, Felony, or other Crime, who shall flee 
from Justice, and be found in another State, shall on demand of the executive Author- 
ity of the State from which he fled, be delivered up, to be removed to the State having 
Jurisdiction of the Crime. 

No Person held to Service or Labour in one State, under the Laws thereof, escap- 
ing into another, shall, in Consequence of any Law or Regulation therein, be dis- 
charged from such Service or Labour, but shall be delivered up on Claim of the Party 
to whom such Service or Labour may be due. 

Section 3. New States may be admitted by the Congress into this Union; but no 
new State shall be formed or erected with the Jurisdiction of any other State; nor any 
State be formed by the Junction of two or more States, or Parts of States, without the 
Consent of the Legislatures of the States concerned as well as of the Congress. 
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The Congress shall have Power to dispose of and make all needful Rules and 
Regulations respecting the Territory or other Property belonging to the United 
States; and nothing in this Constitution shall be so construed as to Prejudice any 
Claims of the United States, or of any particular State. 


Section 4. The United States shall guarantee to every State in this Union a 
Republican Form of Government, and shall protect each of them against Invasion; 
and on Application of the Legislature, or of the Executive (when the Legislature can- 
not be convened) against domestic Violence. 


Article V 


The Congress, whenever two thirds of both Houses shall deem it necessary, shall pro- 
pose Amendments to this Constitution, or, on the Application of the Legislatures of two 
thirds of the several States, shall call a Convention for proposing Amendments, which, 
in either Case, shall be valid to all Intents and Purposes, as Part of this Constitution, when 
ratified by the Legislatures of three fourths of the several States, or by Conventions in three 
fourths thereof, as the one or the other Mode of Ratification may be proposed by the Con- 
gress; Provided that no Amendment which may be made prior to the Year One thousand 
eight hundred and eight shall in any Manner affect the first and fourth Clauses in the Ninth 
Section of the first Article; and that no State, without its Consent, shall be deprived of its 
equal Suffrage in the Senate. 


Article VI 


All Debts contracted and Engagements entered into, before the Adoption of this 
Constitution, shall be as valid against the United States under this Constitution, as 
under the Confederation. 


This Constitution, and the Laws of the United States which shall be made in Pur- 
suance thereof; and all Treaties made, or which shall be made, under the Authority of 
the United States, shall be the supreme Law of the Land; and the Judges in every 
State shall be bound thereby, any Thing in the Constitution or Laws of any State to the 
Contrary notwithstanding. 


The Senators and Representatives before mentioned, and the Members of the 
several State Legislatures, and all executive and judicial Officers, both of the United 
States and of the several States, shall be bound by Oath or Affirmation, to support this 
Constitution; but no religious Test shall ever be required as a Qualification to any 
Office or public Trust under the United States. 


Article VII 


The Ratification of the Conventions of nine States, shall be sufficient for the 
Establishment of this Constitutidn between the States so ratifying the Same. 


ARTICLES IN ADDITION TO, AND AMENDMENT OF, THE CONSTITU- 
TION OF THE UNITED STATES OF AMERICA, PROPOSED BY CONGRESS, 
AND RATIFIED BY THE LEGISLATURES OF THE SEVERAL STATES PUR- 
SUANT TO THE FIFTH ARTICLE OF THE ORIGINAL CONSTITUTION. 


Amendment I [1791] 


Congress shall make no law respecting an establishment of religion, or prohibit- 
ing the free exercise thereof; or abridging the freedom of speech, or of the press; or 
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the right of the people peaceably to assemble, and to petition the Government for a 
redress of grievances. 


Amendment II [1791] 


A well regulated Militia, being necessary to the security of a free State, the right 
of the people to keep and bear Arms, shall not be infringed. 


Amendment III [1791] 


No Soldier shall, in time of peace be quartered in any house, without the consent of 
the Owner, nor in time of war, but in a manner to be prescribed by law. 


Amendment IV [1791] 


The right of the people to be secure in their persons, houses, papers, and effects, 
against unreasonable searches and seizures, shall not be violated, and no Warrants 
shall issue, but upon probable cause, supported by Oath or affirmation, and particu- 
larly describing the place to be searched, and the persons or things to be seized. 


Amendment V [1791] 


No person shall be held to answer for a capital, or otherwise infamous crime, 
unless on a presentment or indictment of a Grand Jury, except in cases arising in the 
land or naval forces, or in the Militia, when in actual service in time of War or public 
danger; nor shall any person be subject for the same offence to be twice put in jeop- 
ardy of life or limb; nor shall be compelled in any criminal case to be a witness against 
himself, nor be deprived of life, liberty, or property, without due process of law; nor 
shall private property be taken for public use, without just compensation. 


Amendment VI [1791] 


In all criminal prosecutions, the accused shall enjoy the right to a speedy and 
public trial, by an impartial jury of the State and district wherein the crime shall have 
been committed, which district shall have been previously ascertained by law, and to 
be informed of the nature and cause of the accusation; to be confronted with the wit- 
nesses against him; to have comnulsory process for obtaining witnesses in ‘his favor, 
and to have the Assistance of Counsel for his defence. 


Amendment VII [1791] 


In Suits at common law, where the value in controversy shall exceed twenty dol- 
lars, the right of trial by jury shall be preserved, and no fact tried by jury, shall be oth- 
erwise re-examined in any Court of the United States, than according to the rules of 
the common law. 


Amendment VIII [1791] 


Excessive bail shall not be required, nor excessive fines imposed, nor cruel and 
unusual punishments inflicted. 


Amendment IX [1791] 


The enumeration in the Constitution, of certain rights, shall not be construed to 
deny or disparage others retained by the people. 
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Amendnient X [1791] 


The powers not delegated to the United States by the Constitution, nor prohibited 
by it to the States, are reserved to the States respectively, or to the people. 


Amendment XI [1798] 


The Judicial power of the United States shall not be construed to extend to any 
suit in law or equity, commenced or prosecuted against one of the United States by 
Citizens of another State, or by Citizens or Subjects of any Foreign State. 


i Amendment XII [1804] 


The Electors shall meet in their respective states and vote by ballot for President 
and Vice-President, one of whom, at least, shall not be an inhabitant of the same state 
with themselves; they shall name in their ballots the person voted for as President, 
and in distinct ballots the person voted for as Vice-President, and they shall make dis- 
tinct lists of all persons voted for as President, and of all persons voted for as Vice- 
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President, and of the number of votes for each, which lists they shall sign and certify, _ 


and transmit sealed to the seat of the government of the United States, directed to the 
President of the Senate;—The President of the Senate shall, in the presence of the 
Senate and House of Representatives, open all the certificates and the votes shall then 
be counted;—The person haing the greatest number of votes for President, shall be 
the President, if such number be a majority of the whole number of Electors appoint- 
ed; and if no person have such majority, then from the persons having the highest 
numbers not exceeding three on the list of those voted for as President, the House of 
Representatives shall choose immediately, by ballot, the President. But in choosing 
the President, the votes shall be taken by states, the representation from each state 
having one vote; a quorum for this purpose shall consist of a member or members 
from two-thirds of the states, and a majority of all the states shall be necessary to a 
choice. And if the House of Representatives shall not choose a President whenever 
the right of choice shall devolve upon them before the fourth day of March next fol- 
lowing, then the Vice-President shall act as President, as in the case of the death or 
other constitutional disability of the President.—The person having the greatest num- 
ber of votes.as Vice-President, shall be the Vice-President, if such number be a majori- 
ty of the whole number of Electors appointed, and if no person have a majority, then 
from the two. highest numbers on the list, the Senate shall choose the ‘Vice-President; 
a quorum for the purpose shall consist of two-thirds of the whole number of Senators, 
and a majority of the whole number shall be necessary to a choice. But no person 
constitutionally ineligible to the office of President shall be eligible to that of Vice- 
President of the United States. 


Amendment XIII [1865] 

Section 1. Neither slavery nor involuntary servitude, except as a punishment for 
crime whereof the party shall have been duly convicted, shall exist within the United 
States, or any place subject to their jurisdiction. 

Section 2. Congress shall have power to enforce this article by appropiate legis- 
lation. 


+ SOUP red EERO TG 


prctbas) wee Bee rr, 


1777 U.S. CONSTITUTION 


Amendment XIV [1868] 


Section 1. All persons born or naturalized in the United States, and subject to 
the jurisdiction thereof, are citizens of the United States and of the State wherein they 
reside. No State shall make or enforce any law which shall abridge the privileges or 
immunities of citizens of the United States; nor shall any State deprive any person of 
life, liberty, or property, without due process of law; nor deny to any person within its 
jurisdiction the equal protection of the laws. 

Section 2. Representatives shall be apportioned among the several States accord- 
ing to their respective numbers, counting the whole number of persons in each State, 
excluding Indians not taxed. But when the right to vote at any election for the choice 
of electors for President and Vice President of the United States, Representatives in 
Congress, the Executive and Judicial officers of a State, or the members of the Legis- 
lature thereof, is denied to any of the male inhabitants of such State, being twenty- 
one years of age, and citizens of the United States, or in any way abridged, except for 
participation in rebellion, or other crime, the basis of representation therein shall be 
reduced in the proportion which the number of such male citizens shall bear to the 
whole number of male citizens twenty-one years of age in such State. 

Section 3. No person shall be a Senator or Representative in Congress, or elector 
of President and Vice President, or hold any office, civil or military, under the United 
States, or under any State, who, having previously taken an oath, as a member of 
Congress, or as an officer of the United States, or as a member of any State legisla- 
ture, or as an executive or judicial officer of any State, to support the Constitution of 
the United States, shall have engaged in insurrection or rebellion against the same, or 
given aid or comfort to the enemies thereof. But Congress may by a vote of two-thirds 
of each House, remove such disability. 

Section 4. The validity of the public debt of the United States, authorized by law, 
including debts incurred for payment of pensions and bounties for services in sup- 
pressing insurrection or rebellion, shall not be questioned. But neither the United 
States nor any State shall assume or pay any debt or obligation incurred in aid of 
insurrection or rebellion against the United States, or any claim for the loss or eman- 
cipation of any i but all such debts, obligations and claims:shall be held illegal 
and void. ~~ 


Section 5. The: Congress shall have power to enforce, by appropriate: legislation, 
the provisions of this article. 
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Amendment XV [1870] 

Section 1. The right of citizens of the United States to vote shall not be denied or 
abridged by the United States or by any State on account of race, color, or previous 
condition of servitude. 

Section 2. The Congress shall have power to enforce this article by appropriate 
legislation. 


Amendment XVI [1913] 


The Congress shall have power to lay and collect taxes on incomes, from whatev- 
er source derived, without apportionment among the several States, and without 
regard to any census or enumeration. 
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Amendment XVII [1913] 


[1] The Senate of the United States shall be composed of two Senators from each 
State, elected by the people thereof, for six years; and each Senator shall have one 
vote. The electors in each State shall have the qualifications requisite for electors of 
the most numerous branch of the State legislatures. 


[2] When vacancies happen in the representation of any State in the Senate, the 
executive authority of such State shall issue writs of election to fill such vacancies: Pro- 
vided, That the legislature of any State may empower the executive thereof to make 
temporary appointments until the people fill the vacancies by election as the legisla- 
ture may direct. . 

[3] This amendment shall not be so construed as to affect the election or term of 
any Senator.chosen-before it becomes valid as part of the Constitution.’ 


Amendment XVIII [1919] 


Section 1. After one year from the ratification of this article the manufacture, 
sale, or transportation of intoxicating liquors within, the importation thereof into, or 
the exportation thereof from the United States and all territory subject to the jurisdic- 
tion thereof for beverage purposes is hereby prohibited. 


Section 2. The Congress and the several States shall have concurrent power to 
enforce this article by appropriate legislation. 

Section 3. This article shall be inoperative unless it shall have been ratified as an 
amendment to the Constitution by the legislatures of the several States, as provided in 
the Constitution, within seven years from the date of the submission hereof to the 
States by the Congress. 


Amendment XIX [1920] 


{1] The right of citizens of the United States to vote shall not be denied or 
abridged by the United States or by any State on account of sex. 


(2] Congress shall have power to enforce this article by appropriate legislation. 


Amendment XX [1933] 


Section 1. The terms of the President and Vice President shall end at noon on 
the 20th day of January, and the terms of Senators and Representatives at noon on 
the 3d day of January, of the years in which such terms would have ended if this arti- 
cle had not been ratified; and the terms of their successors shall then begin. =~ 


Section’2. The Congress shall assemble at least once in every year, and such 
meeting shall begin at noon on the 3d day of January, unless they shall by law appoint 
a different day. " 


Section 3. If, at the time fixed for the beginning of the term of the President, the 
President elect shall have died, the Vice President elect shall become President. If the 
President shall not have been chosen before the time fixed for the beginning of his 
term, or if the President elect shall have failed to qualify, then the Vice President elect 
shall act as President until a President shall have qualified; and the Congress may by 
law provide for the case wherein neither a President elect nor a Vice President elect 
shall have qualified, declaring who shall then act as President, or the manner in which 
one who is to act shall be selected, and such person shall act accordingly until a Presi- 
dent or Vice President shall have qualified. 
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Section 4. The Congress may by law provide for the case of the death of any of 
the persons from whom the House of Representatives may choose a President when- 
ever the right of choice shall have devolved upon them, and for the case of the death 
of any of the persons from whom the Senate may choose a Vice President whenever 
the right of choice shall have devolved upon them. 


Section 5. Sections 1 and 2 shall take effect on the 15th day of October following 
the ratification of this article. 

Section 6. This article shall be inoperative unless it shall have been ratified as an 
amendment to the Constitution by the legislatures of three-fourths of the several 
States within seven years from the date of its submission. 


Amendment XXI [1933] 


Section 1. The eighteenth article of amendment to the Constitution of the Unit- 
ed States is hereby repealed. 

Section 2. The transportation or importation into any State, Territory, or posses- 
sion of the United States for delivery or use therein of intoxicating liquors, in viola- 
tion of the laws thereof, is hereby prohibited. 

Section 3. This article shall be inoperative unless it shall have been ratified as an amend- 
ment to the Constitution by conventions in the several States, as provided in the Constitution, 
within seven years from the date of the submission hereof to the States by the Congress. 


Amendment XXII [1951] 


Section 1. No person shall be elected to the office of the President more than 
twice, and no person who has held the office of President, or acted as President, for 
more than two years of a term to which some other person was elected President shall 
be elected to the office of President more than once. But this Article shall not apply to 
any person holding the office of President when this Article was proposed by the Con- 
gress, and shall not prevent any person who may be holding the office of President, 
or acting as President, during the term within which this Article becomes operative 
from holding the office of President or acting as President during the remainder of 
such term. 

Section 2. This article shall be inoperative unless it shall have been ratifiz+ as an 
amendment to the Constitution by the legislatures of three-fourths of the several 
States within seven years from the date of its submission to the States by the Congress. 


Amendment XXIII [1961] 


Section 1. The District constituting the seat of Government of the United States 
shall appoint in such manner as the Congress may direct: 


A number of electors of President and Vice President equal to the whole number 
of Senators and Representatives in Congress to which the District would be entitled if 
it were a State, but in no event more than the least populous state; they shall be in 
addition to those appointed by the states, but they shall be considered, for the pur- 
poses of the election of President and Vice President, to be electors appointed by a 
state; and they shall meet in the District and perform such duties as provided by the 
twelfth article of amendment. 


Section 2. The Congress shall have power to enforce this article by appropriate leg- 
islation. 
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Amendment XXIV [1964] 


Section 1. The right of citizens of the United States to vote in any primary or 
other election for President or Vice President, for electors for President or Vice Presi- 
dent, or for Senator or Representative in Congress, shall not be denied or abridged 
by the United States or any State by reason of failure to pay any poll tax or other tax. 


Section 2. The Congress shall have power to enforce this article by appropriate leg- 
islation. 


Amendment XXV [1967] 


Séction 1. In the case of the removal of the President from office or of his death 
or resignation, the Vice President shall become President. 


Section 2. Whenever there is a vacancy in the office of the Vice President, the 
President shall nominate a Vice President who shall take office upoi confirmation by 
a majority vote of both Houses of Congress. 


Section 3. Whenever the President transmits to the President pro tempore of the 
Senate and the Speaker of the House of Representatives his written declaration that 
he is unable to discharge the powers and duties of his office, and until he transmits to 
them a written declaration to the contrary, such powers and duties shall be discharged 
by the Vice President as Acting President. 


Section 4. Whenever the Vice President and a majority of either the principal 
officers of the executive departments or of such other body as Congress may by law 
provide, transmit to the President pro tempore of the Senate and the Speaker of the 
House of Representatives their written declaration that the President is unable to dis- 
charge the powers and duties of his office, the Vice President shall immediately 
assume the powers and duties of the office as Acting President. 


Thereafter, when the President transmits to the President pro tempore of the 
Senate and the Speaker of the House of Representatives his written declaration that 
no inability exists, he shall resume the powers and duties of his office unless the Vice 
President and a majority of either the principal officers of the executive department 
or of such other body as Congress may by law provide, transmit within four days to 
the President pro tempore of the Senate and the Speaker of the House of Representa- 
tives their written declaration that the President is unable to discharge the powers 
and duties of his office. Thereupon Congress shall decide the issue, assembling within 
forty-eight hours for that purpose if not in session. If the Congress, within twenty-one 
days after receipt of the latter written declaration, or, if Congress is not in session, 
within twenty-one days after Congress is required to assemble, determines by two- 
thirds vote of both Houses that the President is unable to discharge the powers and 
duties of his office, the Vice President shall continue to discharge the same as Acting 
President; otherwise, the President shall resume the powers and duties of his office. 


Amendment XXVI [1971] 

Section 1. The right of citizens of the United States, who are eighteen years of 
age or older, to vote shall not be denied or abridged by the United States or by any 
State on account of age. 

Section 2. The Congress shall have power to enforce this article by appropriate leg- 
islation. 
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Amendment XXVII [1992] 


A : _ @ 
No Law, varying the compensation for the services of the Senators and Represen- 
tatives, shall take effect, until an election of Representatives shall have intervened. 


Appendix D 
Universal Declaration of Human Rights 


On December 10, 1948, the General Assembly of the United Nations adopted and 
proclaimed the Universal Declaration of Human Rights, the full text of which 
appears in the following pages. Following this historic act, the Assembly called 
upon all Member countries to frublicize the text of the Declaration and “to cause it 
to be disseminated, displayed, read and expounded principally in schools and 
other educational institutions, without distinction based on the political status of 
countries or territories.” 


Preamble 


Whereas recognition of the inherent dignity and of the equal and inalienable 
rights of all members of the human family is the foundation of freedom, justice and 
peace in the world, 


Whereas disregard and contempt for human rights have resulted in barbarous 
acts which have outraged the conscience of mankind, and the advent of a world in 
which human beings shall enjoy freedom of speech and belief and freedom from fear 
and want has been proclaimed as the highest aspiration of the common people, 


Whereas it is essential, if man is not to be compelled to have recourse, as a last 
resort, to rebellion against tyranny and oppression, that human rights should be pro- 
tected by the rule of law, 


Whereas it is essential to promote the development of friendly relations between 
nations, 


Whereas the peoples of the United Nations have in the Charter reaffirmed their 
faith in fundamental human rights, in the dignity and worth of the human person 
and in the equal rights of men and women and have determined to promote social 
progress and better standards of life in larger freedom, 


Whereas Member States have pledged themselves to achieve, in cooperation with 
the United Nations, the promotion of universal respect for and observance of human 
rights and fundamental freedoms, 


Whereas a common understanding of these rights and freedoms is of the greatest 
importance for the full realization of this pledge, : 


Now, Therefore 

THE GENERAL ASSEMBLY 

proclaims 

THIS UNIVERSAL DECLARATION OF HUMAN RIGHTS 

as a common standard of achievement for all peoples and all nations, to the end that 
every individual and every organ of society, keeping this Declaration constantly in 
mind, shall strive by teaching and education to promote respect for these rights and 
freedoms and by progressive measures, national and international, to secure their 
universal and effective recognition and observance, both among the peoples of Mem- 
ber States themselves and among the peoples of territories under their jurisdiction. 
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Article 1. 


Article 2. 


Article 8. 


Article 9. 


Article 10. 
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All human beings are born free and equal in dignity and rights. They 
are endowed with reason and conscience and should act towards one 
another in a spirit of brotherhood. 


Everyone is entitled to all the rights and freedoms set forth in this 
Declaration, without distinction of any kind, such as race, colour, sex, 
language, religion, political or other opinion, national or social origin, 
property, birth or other status. Furthermore, no distinction shall be 
made on the basis of the political, jurisdictional or international status 
of the country or territory to which a person belongs, whether it be 
independent, trust, non-self-governing or under any other limitation 
of sovereignty. 


Everyone has the right to life, liberty and security of person. 


No one shall be held in slavery or servitude; slavery and the slave 
trade shall be prohibited in all their forms. 


No one shall be subjected to torture or to cruel, inhuman or degrad- 
ing treatment or punishment. 


Everyone has the right to recognition everywhere as a person before 
the law. 


All are equal before the law and are entitled without any discrimina- 
tion to equal protection of the law. All are entitled to equal protection 
against any discrimination in violation of this Declaration and against 
any incitement to such discrimination. 


Everyone has the right to an effective remedy by the competent 
national tribunals for acts violating the fundamental rights granted 
him by the constitution or by law. 


No one shall be subjected to arbitrary arrest, detention or exile. 


Everyone is entitled in full equality to a fair and public hearing by an 
independent and impartial tribunal, in the determination of his rights 
and obligations and of any criminal charge against him. 


Article 11..(1) Everyone charged with a penal offence has the right to be presumed 


Article 12. 


innocent until proved guilty according to law in a public trial at which 
he has had all the guarantees necessary for his defence. 


(2) No one shall be held guilty of any penal offence on account of any act 


or omission which did not constitute a penal offence, under national 
or international law, at the time when it was committed. Nor shall a 
heavier penalty be imposed than the one that was applicable at the 
time the penal offence was committed. 


No one shall be subjected to arbitrary interference with his privacy, 
family, home or correspondence, nor to attacks upon his honour and 
reputation. Everyone has the right to the protection of the law against 
such interference or attacks. 


Article 13. (1) Everyone has the right to freedom of movement and residence within 


the borders of each State. 
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(2) Everyone has the right to leave any country, including his own, and to 
return to his country. 


Article 14. (1) Everyone has the right to seek and to enjoy in other countries asylum 
from persecution. 


(2) This right may not be invoked in the case of prosecutions genuinely 
arising from nonpolitical crimes or from acts contrary to the purposes 
and principles of the United Nations. 


Article 15. (1) Everyone has the right to a nationality. 


(2) No one shall be arbitrarily deprived of his nationality nor denied the 
right to change his nationality. 


Article 16. (1) Men and women of full age, without any limitation due to race, 
nationality or religion, have the right to marry and to found a family. 
They are entitled to equal rights as to marriage, during marriage and 
at its dissolution. 


(2) Marriage shall be entered into only with the free and full consent of 
the intending spouses. 


(3) The family is the natural and fundamental group unit of society and is 
entitled to protection by society and the State. 


Article 17. (1) Everyone has the right to own property alone as well as in association 
with others. 


(2) No one shall be arbitrarily deprived of his property. 


Article 18. Everyone has the right to freedom of thought, conscience and reli- 
gion; this right includes freedom to change his religion or belief, and 
freedom, either alone or in community with others and in public or 
private, to manifest his religion or belief in teaching, practice, worship 
and observance. 


Article 19. | Everyone has the right to freedom of opinion and expression; this 
right includes freedom to hold opinions without interference and to 
seek, receive and impart information and ideas through any media 
and regardless of frontiers. 


Article 20. (1) Everyone has the right to freedom of peaceful assembly and associa- 
tion, 


(2) No one may be compelled to belong to an association. 


Article 21. (1) Everyone has the right to take part in the government of his country, 
directly or through freely chosen representatives. 


(2) Everyone has the right to equal access to public service in his country. 


(3) The will of the people shall be the basis of the authority of govern- 
ment; this shall be expressed in periodic and genuine elections which 
shall be by universal and equal suffrage and shall be held by secret 
vote or by equivalent free voting procedures. 


Article 22. Everyone, as a member of society, has the right to social security and is 
entitled to realization, through national effort and international coop- 
eration and in accordance with the organization and resources of each 
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State, of the economic, social and cultural rights indispensable for his 
dignity and the free development of his personality. 


Article 23. (1) Everyone has the right to work, to free choice of employment, to just 
and favourable conditions of work and to protection against unem- 
ployment. 


(2) Everyone, without any discrimination, has the right to equal pay for 
equal work. 


(3) Everyone who works has the right to just and favourable remunera- 
tion ensuring for himself and his family an existence worthy of human 
dignity, and supplemented, if necessary, by other means of social pro- 
tection. 


(4) Everyone has the right to form and to join trade unions for the protec- 
uon of his interests. 


Article 24. Everyone has the right to rest and leisure, including reasonable limita- 
tion of working hours and periodic holidays with pay. 


Anticle 25. (1) Everyone has the right to a standard of living adequate for the health 
and well-being of himself and of his family, including food, clothing, 
housing and medical care and necessary social services, and the right 
to security in the event of unemployment, sickness, disability, widow- 
hood, old age or other lack of livelihood in circumstances beyond his 
control. 


(2) Motherhood and childhood are entitled to special care and assistance. 
All children, whether born in or out of wedlock, shall enjoy the same 
social protection. 


Article 26. (1) Everyone has the right to education. Education shall be free, at least in 
the elementary and fundamental stages. Elementary education shall 
be compulsory. Technical and professional education shall be made 
generally available and higher education shall be equally accessible to 
all on the basis of merit. 


(2) Education shall be directed to the full development of the human per- 
sonality and to the strengthening of respect for human rights and fun- 
damental freedoms. It shall promote understanding, tolerance and 
friendship among all nations, racial or religious groups, and shall fur- 
ther the activities of the United Nations for the maintenance of peace. 


(3) Parents have a prior right to choose the kind of education that shall be 
given to their children. 


Article 27. (1) Everyone has the right freely to participate in the cultural life of the 
community, to enjoy the arts and to share in scientific advancement 
and its benefits. 


(2) Everyone has the right to the protection of the moral and material 
interests resulting from any scientific, literary or artistic production of 
which he is the author. 


Article 28. Everyone is entitled to a social and international order in which the 
rights and freedoms set forth in this Declaration can be fully realized. 
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Article 29. (1) Everyone has duties to the community in which alone the free and full 
development of his personality is possible. 


(2) In the exercise of his rights and freedoms, everyone shall be subject 
only to such limitations as are determined by law solely for the pur- 
pose of securing due recognition and respect for the rights and free- 
doms of others and of meeting the just requirements of morality, pub- 
lic order and the general welfare in a democratic society. 


(3) These rights and freedoms may in no case be exercised contrary to the 
purposes and principles of the United Nations. 


Article 30. Nothing in this Declaration may be interpreted as implying for any 
State, group or person any right to engage in any activity or to per- 
form any act aimed at the destruction of any of the rights and free- 

doms set forth herein. 


Appendix E 


Time Chart of the United States 
Supreme Court * 


The following table is designed to aid the user in identifying the composition of the Court at any 
given time in American history. Each listing is headed ty the Chief Justice, whose name is italicized. _Asso- 
ciate Justices are listed following the Chief Justice in order of seniority. In.addition to dates of appoint- 
ment, the table provides information on political-party affiliation. Following each Justice is a symbol rep- 
resenting his or her party affiliation at the time of appointment: 


F = Federalist W = Whig 
DR = Democratic Republican R = Republican 
(Jeffersonian) I = Independent 

- D = Democrat 
1789 1798-1799 1811-1822 1835 
Jay (F) Ellsworth (F) J. Marshail{©} J. Marshat (F) 
J. Rutledge (F) Cushing ( Washington (F) Duval (BR 
Cushing (F) Iredell (F) W. Johnson (0A) Stow ORY 
Wilson (5 Paterson ia) ab kcaeet (DR) Thompedi {DR) 
ae Washington (F) Duval (DR) Bafdwin' ; 
aegote) fei Story (DR) Wayne (0) 
ay 1836 
“ha Efisworth (F) 
Gusting ©) Cushing (F) ¥. Marshal (F) noon 
Wilson (F) Peterson tF) Washington (F) al pel 

S. Chase (F) Thompsen (OR) 
Blair (F) Washington ( W. Johnson (DR) McLean (0) 
Iredell (F) Has ‘th F) Todd (DR) Baldwin (D) 
1792 \ Duval (DR) Wayne (B) 
1801-1803 Story (OR) Barbour (0) 

Jay (F) J. Marshall (F) Thompson (DR) fasr-taaé 
peal at Paterson) 1826-1828 ery O 

rr) S. Chase (F) J. Marshall (F) Pory (OF) (oR) 
eae Washington (F) Washington (F) poy 
r. Johnson { Moore (F) W. Johnson (DR) errr mn 
1793-1794 1804-1805 Duvai (DA) Wayne (0 
fy J. Marshal (F) Treapes (OA) Barbour (0) 
wison Patarean) Trimble (OR) Mekinly (0) 

s S. Chase (F) 1829 1841-1843 : 
prea ly Washington (F) Taney 
Paterson (F) W. Johnson (OR) Washington te) Story (OF) 

Semor | Mim | Saeerey | teaergen 
J. Parcs bd J. i 

ng Gata Story (OR) ©) : 
Wison (F) S. Chase (F) Thompson (DR) phi ( ) 
Bla (F) Washington (F) McLean (D) ante oO 
Pcicrean (F) Livingston (DR) 1830-1834 Darial (0) 
1796-1797 1807-1810 Wi daimneon (OR) Taney (0) 
Ellsworth (F) J. Marshall (F) Duval (DR) Story (OR) 
Cushing (F) Cushing (F) Story (DR) McLean (0) 
Wilson (F) S, Chase (F) Thompson (OR) Baldwin (D) 
tradell (F) Washington (F) McLean (D Wayne 
Paterson (F) yee) Baldwin e Catron (D) 
S. Chase (F) gston (OR) McKinley (D) 
Todd (DR) Daniel 
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+ Source: Ducat and Chase, Constitutional Interpretation, 4th Edition, published in 1988 by West Publishing Co. 
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Gifford (Uy 


Hunt (A) 


Shiras (R) 
H. Jackson (D) 


1894 
Fuliar (D) 


Field (D) 
Harlan (Ky,) (A) 
Gray (R) 


H., Jackson (D) 
E. Whitd (D) 


1895-1897 
Fuller (D) 

Field (D) 
Hartan (Ky.) (R) 
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1698-1901 
Fuller (D) 


* Hadan (Ky.) (R) 


Gray (R) 
Brewer (R) 
Brown (R) 
Shiras (R) 

E. White (D) 
Peckham (D) 
McKenna (R) 


1902 
Fuller (D) 
Harlan (Ky.) (R) 


Holmes (A) 


1802-1505 
Fulfer (D) 
Harlan (Ky.) (R) 
Brewer (R) 
Brown (R) 

€. White (D) 
Peckham (D) 
McKenna (R) 
Holmes (R) 
Day (R) 


1906-1908 
Fuller (D) 
Hadan (Ky.) (R) 


1909 


1910-1911 
E. White (D) 
Harlan (Ky.) (R) 
Mckenna (R) 


. Holmes (R) 


Day (R) 

Lurton (0) 
Hughes (R) 

Van Devanter (R) 
J. Lamar (D) 


1912-1913 

E. White (D) 
McKenna (AR) 
Holmes (R) 

Day (R) 

Lurton (D) 
Hughes (R) 

Van Devanter (R) 
J. Lamar (D) 
Pitney (R) 


1914-1915 


E. White (D) 
McKenna (R) 


_ Van Devanter (R) 


J. Lamar (D) 
Pitney (R) 
McReynolds (0). 


4916-192C 
E. White (0) 
McKerna (R) 


Van Devanter (A) 
Pitney (R) 
McReynolds (D) 
Brandeis (R)**° 
Clarke (D) 


1921 

Taft (R) 
ficKenna (R) 
Wolmes (R) 


Day (Rj 
Van Devanter (R) 


Pitney (R) 
McReynolds (D) 
Brandeis (R) 
Clarke (D) 


Van Devanter (R) 
Pitney (R) 


Taft (R) 


Sutherland (R) 
Butler (D) 
Sanford (A) 


1925-1929 

Taft (R) 

Holmes (R) 

Van Devanter (R) 
McReynolds (D) 
Brandeis (R) 
Sutherland (R) 
Butter (D) 
Santord (R) 
Stone (R) 


1930-1931 
Hughes (R) 
Holmes (R) 

Van Devanter (R) 
McReynolds (D) 
Brandels (R) 
Sutherland (R) 
Butler (D) 

Stone (R) 
Roberts (R) 


1932--1936 
Hughes (R) 

Van Devanter (R) 
MoReynolds (D) 
Brandeis (R) 
Sutherland (R) 
Butler (D) 

Stone (R) 
Roberts (R) 
Cardozo (D) 


1937 

Hughes (R) 
McReynolds (0) 
Brandeis (R) 
Sutherland (R} 
Butler (D) 
Stone (R) 
Roberts (R) 
Cartozo (D) 
Black (OD) 


1938 


Hughes (R) 
McReynolds (D) 
Brandeis (R) 
Butter (D) 
Stone (R) 
Roberts (R) 
Cardozo (D) 
Black (D) 

Reed (0) 


1939 

Hughes (R) 
McReynolds (D) 
Butler (D) 


pours () 
Douglas (D) 
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1940 
Hughes (A) 
McReynolds (D) 


Frankfurter (1) 
Douglas (D) 
Murphy (D) 


1941-1942 
Stone (R) 
Roberts (R) 
Black (D) 
Reed (D) 
Frankfurter (1) 
Douglas (D) 
Murphy (0) 
Byrnes (D) 

R. Jackson (D) 


1943-1944 
Stone (R) 
Roberts (R) 
Black (D) 

Reed (D) 
Frankfurter (I) 
Douglas (D} 
Murphy (D) 

R. Jackson (0) 
W. Rutledge (D) 


1945 

Stone (RA) 

Black (D) 

Reed (D) 
Frankiurter (|) 
Douglas (0) 
Murphy (D) 

R. Jackson (D) 
W. Rutledge (D) 
Burton (R) 


1946-1948 
Vinson (D) 
Black (D) 
Reed (D) 
Frankfurter (|) 


W. Rutledge (0) 
Burton (R) 


1949-1952 
Vinson (D) 
Black (D} 
heed (D) 
Frankfurter (1). 
Douglas (D) 
R. Jackson (D) 
Burton (R) 
Clark (D) 
Minton (0) 
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Kaa | = ial on 
Warren (R) 
sack ao, | ao, | Sem 
Franidurter Ctark (D). Haran ) (R) T. Marshal (D) 
Dougias (0) Hartan (N.Y.) (R) Stewart (A) Blackmun (RA) 
Beco (2) ©) B. White (0) Comer 
Burton (A) en) T. Marshall (D) Scalia (A) 
Clark (0) afboltgadh Blackmun (R) (A) 
Minton (D) Goldberg (D) pe Kennedy 
1955 1965-1967 Bunger(R) 1980-1991 " 
Warren (R) Warren (R) Douglas (D) igi 
Black (D) Black (D) Brennan ty. r (0) 
Reeti (0) Douglas (0) Satie dissrun te 

Frankfurter Clark (D) adda J. Stevens (F) 
Dougias (0) Hartan (N.Y.) (R) Biseionun orconnor (A) 
Clark (D) (R) 1972-1975 Kennedy (R) 
Minton (D) B. White (D) Burger (A) (R) 
Harlan (N.Y.) (R) Fortas ‘D) Douglas (D) 

Brennan (D) 1991-1993 

Warren (R) Warren (R) B. White (D) B. White (D) 
Black (0) Black (D) T. Marshall (D) Blackmun (A) 
Pronk 0) Hatten (NY) (R) Powell ra J Severs 
Douglas (D) Brennan (D) Rehnquist (R) Soate t) (R) 
Burton (R) Stewart (R) 1975-1981 Kennedy (R) 

_ Clark (0) B. White (D) Burger (A) Souter (R) 
Hartan (N.Y.) (R) Fortas (D) Brennan (D) Thomas (R) 
Brennan (0) T. Marshall (D) - Stewart (R) 

B. White (D) 1993-1994 
1357 1969 T. Marshall (D) ~ Rehnquist (R) 
Warren (R) Burger (R) Blackmun (R) Blackmun (R) 
(D) Black (D) Powell (D) J. Stevens (R) 
Frankfurter (I) Douglas (D) Rehnquist (R) O'Connor (R) 
Douglas (D) Harlan (N.Y.) (R) Stevens (R) Scafia (A) 
Burton (R) Brennan (0) 1981-1986 Kennedy (R) 
Clark (D) Stewart (R) Burger (F) Souter (R) 
"Harlan {N.Y.) (R) B. White (D) Brennan (D) eves 0, 
Brennan (D) (0) B. White (D) urg ( 
Whittaker {R) T. Marshall (D) ¥. Marshall (0 1994- 
1958-1961 1969-1970 comin Retinquist (2) 
Warren (R) Burger (R) Rehnquist (R) ree nae 
Frankfurter (I) Douglas (D) O'Connor (R) Kennedy (R) 
Douglas (D) Harlan (N.Y.) (R) Souter (R) 
Clark (D) Brennan (D) 1986-1988 Thomas (R) 
Harlan (N-Y.) (A) Stewart (R) Rehnquist (R) Ginsburg (D) 
ery B White (D) Swe th Breyer (D) 
Whittaker ; tl . White 
Stewart (R) (0) ‘ T. Marshall (D 
Blackmun (R) 
Powell (D) 
J. Stevens (R) 
O'Connor (R) 
Scalia (R) 


* Rutledge was a recess appointment whose confirmation was rejected by the Senate after the 1795 Term. 

** Upon the death of Catron in 1865 and Wayne in 1867 their positions were abolished according to a congres- 
sional act of 1866. The Court’s membership was reduced to eight until a new position was created by Congress in 
1869. The new seat has generally been regarded as a re-creation of Wayne's seat. 

*** According to Professor Henry Abraham, “Many—and with some justice—consider Brandeis a Democrat; how- 
ever, he was in fact a registered Republican when nominated.” Freedom and the Court 455 (3d ed. 1977). 


bee ss ecasrvtean apap 2 Sa PA a SE A a 


Fa eee Lee areas SEE 


{ 


Appendix F 


Federal Circuits Map 


wengy 
spuejs| ° 
eueuelyl < 
WwieyyvION > 


1793 


Appendix G 


British Regnal Years 

Years 
Sovereign Accession in reign 
WUBI Es isssisstcastinisepesosgveston tina eb PS FOGG soso sau entosnacteaseninsepasetwnoreesynes 21 
Wlhiain [i icscssiuiiscscisiencisentaaians SOpt 26 LOST 5c. eesccsascucecenesesvalassesestestoness 13 
PRCH EY DP oasetascotierpctesasa eee atebtbogarectved PAN Dy EL OD tos scistans Ot eoututayautenatnascauiseizcien 36 
SLE PRON sescscsetssiensacrsesteetesdvccicancancsenese DC: 20 5 LISS ceccssscccsosverasescateonsstciventaineacaveys 19 
FCAT LU iaicccssrstaeoisnetesonisitensanes DOC. 19) 15 F seisaantivapacsinnsatecnteamevteesstaleeh es 35 
Richard I............... socpatphabtestitasrstaasaves DOPE 25) LISS ss cicccsstesssesinoasceiaayesaits eer 10 
JONB niccsccatometinmcietarGavens May 21s BOD cies cites vases saresstheiasinsdusdielatacietes 18 
Bb eri ry LM assscsiacvesdsaces cetessascasinccacsactive et 289 TZ 1G eis cicntcecdassaterst ot assdcesaniobeaaicacls 57 
OWAE GD susie ssacsupvbivatadscvthestitvestubeanite NOW: 20; 1272 escscsenascstdseassanstonltwatacuiaaviin 35 
Behwatee U1 sccscescssossaidisssntoassabccachsensetes ily Bj AGO saasacte st cssesaisiciscssaassieinntabersteacsen 20 
Edward III..........sssssesseees (Acne JAM 25; TI2G is cid ccesesce asco ssceisdevagnyasaatiuesetionves 51 
RECMATG: UI scssn cde secadattesatadetnreatasvtesees PONS 22 US TT iicecctisnce sce eveceveniienstiottasuds 23 
BOOTY VV oeiacs sai isrie dei atacawes en Sept: 30; 1599 iscsi iio nents delamiatecats 14 
PROG V sssehisssct itetersieteieicsaiseee Mate 2 ly PATS acidic taps ete tii eetcs 10 
FRGIR Y V Desassricdesssdeshewasternideiccedateseans Sept Uy L482 vss cassia vantinsesscncaraaavtasnonisieubenicon 39 
Edward IV ........cccccsssesesssesssesecsesessenes Mar 4; 1461 oi ccdcckeseshest sie tticeeb eects tees 23 
Edward V.......cc.ccssccssssccessresees ssseeeees PADI 9; 14898 oo. sch al ees cel oes — 
Richard LTD .wu... eee cscseesscreeeeees June: 26, 1483 4205 .ciih wine teen 3 
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